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EXPLANATION 


T HE object in view in preparing Corpus Juris Secundum has been two¬ 
fold : First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundtim is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 

of this method-an innovation in encyclopedic writing—must immediately 

commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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CORPUS JURIS 
SECUNDUM 

VOLUME EIGHTY 


SET. 

-As a Noun. The word “set” is commonly em¬ 
ployed to indicate a collection or group of things of 
the same general character intended to be used to¬ 
gether and, strictly speaking, more than two in 
number, 1 although it has been held that, by common 
usage, two articles may constitute a set. 2 

The word “sot” is also applied to a tool used to 
receive the blows of a sledge ^iii riveting the plates 
of metal beams. 3 

-As a Verb. “Set” is defined generally as moan¬ 
ing to seat; to fix in a situation or direction; to 
establish; to move with fixed direction; to put in 
readiness; to besot; to place in estimation; to put 
in a fixod state. 4 

When applied to precious stones “set” has a 
specific 5 and a well-known and well-defined 6 mean¬ 
ing, that is, to place in a frame or mounting; fasten 
or partially enclose, as a gem, in gold, silver, or 
other metal so as at once to support and display 
it; as, to set a ruby in a ring, hence to stud or be¬ 


deck with objects placed in some order; as, to 
set a crown with 3 ewels. 7 

The verb “set” has been held equivalent to, or 
synonymous with, “demise” see 26 C.J.S. p 707 
note 48.1, and “fix” see 36 C.J.S. p 885 note 66. 

-As an Adjective. The word “set,” as an ad¬ 
jective, is defined as meaning fixed in position; im¬ 
movable; rigid; 8 and this i<s said to be its primary 
definition. 9 

-Setting. The word “setting” is defined generally 

as meaning a placing, or putting in a place, condi¬ 
tion, state, or posture. 10 

In dog parlance, the term has a somewhat techni¬ 
cal meaning; and means standing and intently look¬ 
ing in one direction, the attitude also being called 
“pointing.” 11 

-Phrases. 

Set apart. To “set apart” means more than “to 
designate,” 12 and means to separate to a particular 
use. 13 In common terminology “set apart” has been 


1- US—U. S. v. Mark Cross Co., 4 
Ct.Cust.App. 274, 278. 

57 CJ.p 203 note 74 

2. U.S.—IT. S. v. Mark Cross Co., 
supra. 

57 C.J p 203 note 75. 

3. Kan.—Gillasple v. United Iron 
Works Co„ 00 P. 760, 761, 76 Kan. 
70. 

57 C.J. p 293 note 73. 

4. Webster New IntD. 

8. U.S.—U. S v. Bailey, Green & Ei¬ 
ger, 24 C.CP.A.(Customs) 196, 198. 

8* U.S.—Smith v. Computing Scale 
Co., C.C.Ohio, 147 P. 890, 891. 
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7 . US—U. S v. Bailey, Green & Ei¬ 
ger, 24 C.C.P.A (Customs) 106, 198 

Similarly defined 

(1) To frame or mount, as a pre¬ 
cious stone, in gold, silver, or other 
metal; as, to set a diamond—Smith 
v. Computing Scale Co., C.C.Ohio, 147 
P. 890, 891 

(2) To fix, as a precious stone, in 
a border of metal—U S. v. Bailey, 
Green & Eiger, 24 C.C.P A. (Customs) 
196, 198. 

8. Wash.—State v. Vosgien, 144 P. 
947, 948, 82 Wash. 685. 

9. Wash.—State v. Vosgien, supra. 

l 


10. Ala—Seibs v. Engelhard!, 78 
Ala. 508, 510 

11. Tenn.—Citizens' Rapid-Transit 
Co, v. Dew, 45 S.W. 790, 100 Tenn. 
317, 66 Am.SR. 754, 40 LRA. 518 

57 C.J. p 289 note 63. 

12. Tenn —Nashville Railway & 
Light Co. v. State, 234 S.W. 327, 
328, 144 Tenn. 446. 

57 C.J. p 289 note 85. 

Phrases employing the words “sel 
apart," or "setting apart,” and as t< 
which more recent adjudications hav< 
not been found see 57 C.J. p 289 note; 
87-93 

13. Mo.—McLaran v. Crescent Plan 
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held to he synonymous with “appropriate” see 6 
C.J.S. p 121 note 86. 

Set out . The meaning of the expression “set out” 
when applied to substance, is to allot, to assign, to 
mark by boundaries or distinctions of space. 14 With 
respect to written instruments “set out” means to 
allege or aver; 15 to describe or incorporate; 16 to 
recite or state in full; 17 to recite or narrate facts 
or circumstances. 18 

The term “set out” has been held synonymous 
with “allege” see 3 C.J.S. p 884 note 72, and “sets 
out” is sometimes equivalent to “establishes” see 
30 C.J.S. p 1231 note 361 

Set up . The term “set up” has a very wide lati¬ 
tude of meaning, 19 and various and compiehensive 
connotations, 20 but is, nevertheless, quite capable 
of being generally understood. 21 It is applied to 
a great variety of human actions, such as to set up 
a school, a factory, a store, a business, a standard, 
a banner, a government, a shout, a cry, a complaint, 


a scheme, a play, or a game, 22 and does not neces¬ 
sarily and exclusively apply to the construction or 
setting up of some physical object or design, but 
may be, and frequently is, used in a figurative 
sense. 23 

“To establish” usually implies more peimancncy 
than “to set up” see 30 C.J.S. p 1230 note 5.1, and 
“m operation” is said to have a meaning different 
from “set up” see 42 C J.S. p 479 note 17. 

Setting up a still as an offense under the Internal 
Revenue Code and various other statutes see Inter¬ 
nal Revenue §§ 943, 998, and Intoxicating Liquors 
§ 220. “Set up” as a gaming term is defined in 
Gaming § 1 d (2). 

Other phrases employing the words “set,” 24 or 
“setting” 25 will be found m the notes, and for ad¬ 
ditional phrases as to which more recent adjudica¬ 
tions have not been found see 57 C.J. p 289 notes 
71-75, 77, 87-93, p 291 notes 8, 9, p 293 notes 6S-72, 
78-86, 93. 


mg Mill Co., 93 SW 819, 117 Mo 
App 40, 49 

Tenn.—Nashville Railway & Light 
Co. v State, 234 SW. 327, 328, 144 
Tenn 446. 

14. Conn—Booth v. Booth, 7 Conn. 
360, 376. 

Phrases in which the term ‘‘set 
out” appears and as to which more 
recent adjudications have not been 
found see 57 C.J. p 291 notes 27-32, 
p 292 note 44. 

15. DC-U S v. Watkins, 28 F. 
Cas No 16,649, 3 Cranch CC 441 

Or—iPowdcr Valley State Bank v 
Hudelson, 144 P. 494, 497, 74 Or 
191. 

16. Or.—Powder Valley State Bank 
v Hudelson, supra. 

17. Neb—Chadron First Nat Bank 
v Engelbercht, 79 NW. 556, 68 
Neb 639. 

18. Or—Powder Valley State Bank 
v. Hudelson, 144 P. 494, 497, 74 
Or 191 

19. Ark.—McGarity v. State, 236 S 
W 611, 612, 151 Ark. 423 

Or—Fnsbie v. State, 1 Or 264, 267 

20. Pa.—Commonwealth v. Carson, 

6 Phila. 381, 383. j 


21 Or.—Frisbie v. State, 1 Or 264, 
267. 

This form of expression is too 
common to be misunderstood—Fris¬ 
bie v. State, supra 

22. Pa —Commonwealth v. Carson, 
6 Phila 381, 383. 

23. Or—Frisbie v. State, 1 Or. 264, 
267. 

Thus it is said that a man has “set 
up” the business of a merchant or 
the trade of a carpenter, or that he 
has “set up” in life with fair pro¬ 
spects—Fnsbie v. State, supra 

24. Phrases employing the word 
“set” 

(1) “Set aside” see 6 C J S. p 789 
note 63 

(2) “Set line” see Fish §§ 1, 30 

(3) “Set net” sec Fish §§ 1, 30 

(4) “Set on foot” see 36 C.J S p 
1131 note 5, and Neutrality Laws § 
3 d. 

(5) “Set screw” defined see 79 C.J. 
S p 473 note 37. 

(6) “Set upon” construed as moan¬ 
ing to assault —Yazoo, etc , XI. Co. 
v. Williams, 39 So. 489, 490, 87 Miss 
344 

(7) “Side set,” a tool made pur¬ 


posely to cut rivets off boilers —FI 
Paso Southwestern R Co v. Brn- 
rett, 101 S.W, 1025, 46 Tex Civ App. 
14. 

(8) “Traveling set,” a combination 
of toilet articles made up to bo car¬ 
ried by the traveler and designed for 
the toilet or lor the care of his per¬ 
son or clothing while traveling, or 
put up or assembled in a form which 
permits of their being conveniently 
earned by the traveler as part of the 
baggage to which ho has daily ac¬ 
cess while traveling.—U. S. v. Mink 
Cross Co, 4 Ct Oust App. 274, 277— 
57 C J. p 293 note 76, 

25. Phrases employing the word 
“setting* 1 ' 

(1) “Setting a case for trial” see 
the CJS title Trial 5 31, also 67 
C J p 292 note 46. 

(2) “Setting forth” ns synonymous 
with “allege” see 3 C.J.S. p 881 note 
71. 

(3) “Sotting or construction plan” 
see Construction 16 C.J.S. p 1512 note 
41.1 

(4) “Setting up” synonymous with 
“construct” see 16 C.J.S. p 1509 note 
39. 

(5) “Setting up a claim” aeo 14 O. 
J.S. p 1188 note 73. 
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SET-OFF AND COUNTERCLAIM 

This Title includes cross demands and claims as grounds of defense to actions or of cross actions; 
what debts or damages constitute grounds thereof, whether liquidated or unliquidated, and whether con¬ 
nected with, or independent of, the principal cause of action; between what parties and in what actions 
such cross demands and claims are available; and their operation and effect by way of recoupment or 
other reduction of the demand or claim sued on, or to counterbalance a recovery thereon, or as ground 
for affirmative relief. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysts 

I. NATURE, GROUNDS, AND RIGHT TO REMEDY IN GENERAL, §§ 1-22 
II. SUBJECT MATTER, §§ 23-57 
HI. OPERATION AND EFFECT, §§ 58-62 


Sub-Analysis 

I. NATURE, GROUNDS, AND RIGHT TO REMEDY IN GENERAL—p 4 

§ 1. Definitions and nature—p 4 

2. - Recoupment—p 5 

3. - Set-off in general—p 7 

4. - Statutory set-off—p 9 

5. - Equitable set-off—p 10 

6. - Counterclaim—p 15 

7. - Counter complaint—p 16 

8. - Reconvention—p 16 

9 - Compensation—p 17 

10. - Synonymity of, and distinctions between, terms— p 19 

11. - Objects of, and favor shown, remedies—p 22 

12 Jurisdiction—p 23 

13 Statutory provisions and what law governs—p 24 

14. Remedies as affected by agreement, waiver, or estoppel—p 26 
**15. Existence of cause of action of plaintiff—p 27 

16. Actions in which remedy available—p 27 

17. - On contracts in general—p 28 

18. - Unliquidated demands—p 28 

19. - For penalties—p 29 

20. -For taxes—p 29 

21. - For torts—p 29 

22. Set-off or counterclaim against set-off or counterclaim—p 31 

H. SUBJECT MATTER—p 31 

§ 23. Nature of indebtedness or liability in general—p 31 

24. Tendency to defeat or dimmish plaintiff’s claim—p 33 
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I. NATURE, GROUNDS, AND RIGHT TO REMEDY IN GENERAL 


§ 1. Definitions and Nature 

A set-off, counterclaim, plea in reconvention, or statu¬ 
tory recoupment is, in its nature and effect, an independ¬ 
ent action by defendant against plaintiff. 


A set-off, counterclaim, plea in rcconvcntion, or 
statutory recoupment has the nature, characteristics, 
and effect of an independent action or suit by 
defendant against plaintiff , 1 and, under the con- 


1 , Ark —Bronx Fire Ins. Co v. 
Cooper, 58 S.W 2d 678, 187 Ark. 
93. 

Fla,—Edwards v. Fitchnor, 139 So. 
585, 104 Fla 52. 

Ill.—Wilson v Tromly, 89 NE 2d 
22, 404 Ill. 307. 

Mo—Usona Mfg. Co. v. Shubert- 
Christy Corp., App., 132 S.W.2d 
1101—Hauser v. Burge, App., 121 
S.W. 2d 314. 


N J —Lombardi v . Camden Trust Co , 
43 A.2d 506, 137 N J.Eq, 83. 

N.Y —Wanger v. U. S. Trust Co. of 
N. Y, 74 N.Y.S 2d 251, 100 Mine 
73 

Tex—Weisa v Horton, Civ App., 148 
SW2d 219, error dismissed, Judg¬ 
ment correct. 

Utah—Harman v. Yeager, 134 P.2d 
695, 103 Utah 208. 

57 C.J. p 372 note 3. 

4 


Defendant considered as plaintiff 

A defendant who fllos a ouunter- 
claim Is in reality a "plaintiff” with 
rospect to the countarclatm aborting 
a separate and independent action, 
notwithstanding he continues to be 
denominated in the title of the 
pleadings as defendant and hence, 
in rospect to the counterclaim, the 
titular plaintiff Is the "defendant."— 
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struction placed on code or statutory provisions in 
some jurisdictions, it is an action, 2 or, in effect, a 
separate or new suit; 3 but in other jurisdictions it 
is held not to be an action 4 or a proceeding. 5 

Pleas of set-off and recoupment have been held 
to be distinct in themselves 6 The fundamental 
philosophy of all set-offs and recoupments is that 
they are offered by a defendant m opposition to 
some money dertiand asserted by plaintiff 7 Where 
defensive matter interposed by defendant consti¬ 
tutes an independent cause of action and does not go 
to the foundation of plaintiff’s claim, it cannot op¬ 
erate as a reduction of the demand except by way 
of set-off or counterclaim. 3 A true cross action or 
counterclaim is not the same action asserted by 
plaintiff because of its very nature. 9 

Composition takes place between two debts by 
mere operation of law as soon as they exist simul¬ 
taneously to the amount' of the respective sums, 
where the debts are equally liquidated and demand- 
able, under circumstances that, if one had brought 


an action against the other, a counterclaim could 
have been set up. 10 

§ 2. - Recoupment 

Recoupment is of common-law origin and is the act 
of rebating a part of a claim, on which one is sued, by 
means of a legal or equitable right resulting from a 
counterclaim arising out of the same transaction. 

Recoupment is the act of rebating or recouping a 
part of a claim on which one is sued by means of a 
legal or equitable right resulting from a counter¬ 
claim arising out of the same transaction. 11 It is 
the right of defendant, in the same action, to claim 
damages from plaintiff, either because he has not 
complied with some cross obligation of the contract 
on which he sues or because he has violated some 
duty which the law imposed on him in the making or 
performance of that contract. 12 Recoupment rests 
on the principle that it is just and equitable to settle 
m one action all claims growing out of the same 
contract or transaction, 13 the doctrine is remedial 


O’Neill Bros. V Crowley, D.C.S.C, 24 
F.Supp. 705. 

2. Ky—Taylor v. Wilson, 206 SW 
865, 182 Ky 692 

57 C.J. p 372 note 4 
Recoupment, set-off, or counterclaim 
as cross action see mfra §§ 2, 3, 6 

3. US —Roberts iMm. & Mill Co. 
v. Schrader, C.CA.Nev, 95 F 2d 
522, 524. 

Fla.—Proodian v. Plymouth Chirms 
Uroweis Ass’n, 197 So 540, 143 
Fla 788 

4. N.Y—Otto v. Lincoln Sav Bank 
of Brooklyn, 51 N.Y S.2d 501, 208 
App Div. 400, affirmed 02 NE2d 
22G, 294 N.Y. 798. 

Whs.—Tn re Milwaukee Commercial 
Bank, 294 NW. 638, 539, 236 Wis. 
105. 

67 C.J. p 372 note 5, 

B - Wis—In re Milwaukee Commer¬ 
cial Bank, supra. 

BflCoratorium acts relate to proceed¬ 
ings or actions on an evidence of 
indebtedness and a set-off is not a 
"proceeding" or an "action" withm 
such rule.—In re Milwaukee Com¬ 
mercial Bank, supra. 

Bn Fla.—Jacksonville Paper Co v. 
Smith & Winchester Mfg Co., 2 
So.2d 890, 147 Fla. 311. 

7. Del.—Mills Novelty Co. v. Tran- 
seau, 19$ A, 18 1 ?, 9 W.W.Harr, 86 

8 . Tex.—Tenison v. Wilson, Civ. 
App,, 151 S.W.2d 327, error dis¬ 
missed^—De Witt v, Kent County, 
Civ.App, 148 S,W.2d 213, error dis¬ 
missed, judgment correct 

9. Tex.—Pegues v. Moss, Civ.App., 
140 S.W.2d 461, error dismissed. 

10- Utah.—Zion’s Savings Bank & 


Trust Co v. Rouse, 47 P 2d 617, 86 
Utah 574. 

t 

11. U.S —Corpus Juris quoted in 
Howard Johnson, Inc, of Fla v 
Tucker, C C.A.Fla,, 157 F.2d 959, 
961. 

Mo.—Corpus Juris quoted in Russell 
v Empire Storage & Ice Co, 59 
SW,2d 1061, 1067, 332 Mo. 707. 
Mont.—Corpus Juris quoted in Fran¬ 
cisco v. Francisco, 191 P 2d 317, 
320, 120 Mont. 468, 1 A.L R.2d G25 
57 O J p 358 note 3 

12. Ala—Standard Sanitary Mfg 
Co. v. Benson Hardware Co, 113 
So. 570, 571, 225 Ala. 412—Tram¬ 
mell v Robinson, 37 So.2d 142, 146, 
34 Ala App. 91. 

Mo.—Corpus Juris quoted in Russell 
v Empire Slorage & Ice Co„ 59 

S.W.2d 1061, 1067, 332 Mo. 707. 
Mont,—Francisco v. Francisco, 191 P 
2d 317, 120 Mont. 468, 1 A.L.R.2d 
C25. 

Pa.—Cooper v. Frost, 43 Papist. & 
Co. 636, 639, 5 Fay.L.J. 5, 55 York 
Leg.Rec. 203. 

Wash.—J. A. Campbell Co v. Hoi sum 
Baking Co., 130 P 2d 333, 330, 15 
Wash 2d 239—Motor Contract Co 
v. Van Der Volgen, 298 P. 705, 
706, 162 Wash. 449. 

57 C J p 358 note 4. 

Other definitions 

(1) The right of a defendant to 
have a reduction from amount of 
plaintiff’s damages.—Paretta v. 
White Acres Realty Corp., 76 N.Y.S 
2d 69, 72, 190 Misc. 649. 

(2) A deduction from a money 
claim through a process whereby 
cross demands arising, out of the 
same transaction are allowed to com¬ 


pensate one another, the balance only 
being recovered —National Cash Reg¬ 
ister Co v. Joseph, 86 N E 2d 561, 562, 
299 NY. 200, 12 A L.R.2d 812—57 C. 
J. p 358 note 4 [a]. 

"Equitable recoupment’' is a rule 
of the law which diminishes the 
right of a party invoking legal proc¬ 
ess to recover a debt, to the exterit 
that he holds money or property of 
his debtor, to which he has no moral 
right.—Electric Stoiage Battery Co. 
v Rothensies, P.C.Fa, 57 F.Supp. 
731, 735, affirmed, C C.A., 3 52 F2d 
521, reversed on other grounds Roth¬ 
ensies v. Electric Storage Battery 
Co, 67 S.Ct. 271, 329 U.S. 296, 91 L 
Ed. 296 

13. U S.—Howard Johnson, Inc., of 
Fla. v Tucker, CC.A.Fla, 157 F. 
2d 959—Crossett Lumber Co v 
U. S., C.C.A Ark, 87 F 2d 930, 109 
A L.R. 1348 

Del —Mackenzie Oil Co. v. Omar Oil 
& Gas Co, 154 A 883, 4 WWHarr. 
435, affirmed Phoenix Oil Co v. 
Mackenzie Oil Co, 164 A. 894, 4 W. 
W.Harr. 460. 

Fla.—Marianna Lime Products Co. v. 

McKay, 147 So. 264, 109 Fla. 275 
Mo—Corpus Juris quoted In Russell 
v Empire Storage & Ice Co, 59 
S.W.2d 1061, 1067, 332 Mo 707 
N.Y.—National Cash Register Co v. 
Joseph, 86 NE.2d 561, 299 NY. 200, 
12 A.L.R 2d 812. 

57 C.J p 359 note 14. 

Object of remedy see infra 5 11. 

All Just allowances or demands 

Under the doctrine of recoupment 
a defendant may claim, by way of de¬ 
duction, all Just allowances or de¬ 
mands accruing to him m respect ol 
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in character, 14 and is spoken of as a liberal and 
beneficial improvement on the old doctrine of 
failure of consideration 15 

While the remedy of recoupment is of common- 
law origin, 16 it is an innovation on the strict rules 
of the common-law; 17 it may be employed in 
equity, 18 and has been said to be equitable m its 
nature. 19 The right to recoup has been held not 
abolished by code provisions, 20 and even in states 
wherein the codes do not specifically mention re¬ 
coupment as a form of pleading the right to recoup 
still exists 21 Originally the remedy was of very 
limited application, 22 but later it was greatly extend¬ 


ed in its application, 28 although it has been said 
that the defense of recoupment has lost much of 
its identity under the codes and is generally em¬ 
braced in the subject of counterclaim 24 

In the absence of a statute providing otherwise, 
recoupment is purely defensive and not offensive, at 
least when employed in a court of law. 25 It goes 
to the justice 26 or existence 27 of plaintiff’s claim, 
and only to the abatement, reduction, or mitigation 
of the damages claimed by plaintiff. 28 However, 
although it is not an independent cross claim, like a 
separate and distinct debt, 29 it is regarded as in the 


the same transactions which form 
the ground of the actions—Pennsyl¬ 
vania R. Co. v. Miller, C.C A Tex,, 
124 F 2d 160, 140 A.LR. 811, certio¬ 
rari denied 62 S Ct. 1047, 316 U S. 
676, 86 L Ed 1760. 

14 . N T.—Stafford Security Co. v 
Kremer, 249 NTS 670, 232 App 
Div 265, reversed on other grounds 
179 NE 32, 258 N.T. 1, 78 A.L R 
822 

15 . N.T.—Peuser v. Marsh, 153 N.T 
S. 381, 167 AppDiv. 604, affirmed 
113 N.E 494, 218 NT. 505 

57 C.J. p 359 note 15. 

10 . US—Howard Johnson, Inc., of 
Fla. v. Tucker, CCA Fla, 157 F 
2d 959—U S. v. New Yoik Trust 
Co, DC NT., 75 F.Supp. 583. 

57 C J p 358 note 5 
Statutory right 

Mich—Ladd v. Reed, 30 N,W,2d 822, 
320 Mich 167. 

Common-law principles 

Recoupment is controlled by the 
principles of the common law — 
Northwestern Nat Bank v. Common¬ 
wealth, 27 A 2d 20, 346 iPa, 192 

17. Mich—Flynn v. Barry, 191 N 
W 215, 221 Mich. 422. 

57 C.J p 358 note 6. 

Derived from civil law 

The doctrine of recoupment was 
derived from the civil law, and was 
adopted as a part of the common 
law.—Pennsylvania R. Co. v Miller, 
C C A.Tex., 124 F 2d 160, 162, 140 
ALR 811, certiorari denied 62 S 
Ct 1047, 316 US 676, 86 L Ed. 1750. 

18 . U S.—Howard Johnson, Inc., of 
Fla v Tucker, C.C.A.Fla., 157 F. 
2d 959. 

57 C J. p 358 note 7. 

19 . US—Gooch Milling & Elevator 
Co, v. C. I. R„ CC.A.8, 133 F.2d 
131, reversed on other grounds Hel¬ 
vering v Gooch Milling & Eleva¬ 
tor Co., 64 SCt. 184, 320 U.S 418, 
88 LEd. 139, vacated on other 
grounds, C.C A., 142 F.2d 452. 

Special circumstances 
A plea of recoupment is permitted 
if special circumstances exist which 
entitle defendant to eauitable relief 


—Hellberg v. Norris, N H., 84 A 2d 
835 

20. Ark—State v. Arkansas Brick, 
etc., Co, 135 SW. 843, 98 Ark 125, 
33 L R.A ,N S , 376. 

21. Ohio—Brunet v. Holden Paper 
Box Co , 16 Ohio N.P.,N S., 465. 

57 C J. p 358 note 10 
Recognition or adoption of doctrine 

(1) The doctrine of recoupment is 
recognized in Oregon—Welch Hold¬ 
ing Co v. Galloway, 89 P 2d 559, 161 
Or. 515. 

(2) The doctrine of recoupment, 
being part of the common law of 
England in 1840, was expressly 
adopted by Texas, and has existed 
since in unimpaired form in Texas 
—Pennsylvania R Co v Miller, C C. 
A.Tex, 124 F 2d 160, 140 A.LR. 811, 
certioran denied 62 SCt. 1047, 316 
U.S 676, 86 L Ed 1750 

22. W Va —Baltimore, etc , R. Co v 
Jameson, 13 W.Va. 833, 31 Am R 
775. 

57 C.J. p 358 note 12. 

23. Mo—Grand Lodge of Masons v. 
Knox, 20 Mo 433 

57 C J. p 359 note 13. 

24. Mo—Brush v. Miller, Mo.App,, 
208 SW.2d 816. 

25. U.S—Gooch Milling & Elevator 
Co v. C I R., C.C A 8, 133 F.2d 
131, reversed on other grounds 
Helvering v. Gooclh Milling & Ele¬ 
vator Co., 64 S.Ct 184, 320 U.S. 
418, 88 LEd 139, vacated on oth¬ 
er grounds, CCA., 142 F 2d 452. 

Ala—Standard Sanitary Mfg. Co. v 
Benson Hardware Co., 143 So. 570, 
571, 225 Ala. 412. 

Fla.—Storrs v. Storrs, 178 So. 841, 
130 Fla 711—Corpus Juris cited 
in Mananna Lime Products Co v. 
McKay, 147 So. 264, 266, 109 Fla. 
275. 

Ill—Corpus Juris cited in General 
Motors Acceptance Corporation v. 
Vaughn, 193 N E. 483, 487, 358 Ill. 
541. 

Miss—Moore v. Abdalla, 19 So.2d 502, 
197 Miss. 125. 

Mo.—Corpus Juris cited in State v. 
Weatherby, 129 S.W.2d 887, 893, 
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344 Mo. 848—Russell v. Empire 
Storage & Ice Co, 59 S.W.2d 1061, 
1067, 332 Mo 707—Brush v. Mil¬ 
ler, App., 208 S.W.2d 816. 

57 C J. p 359 note 16. 

Lack of right to judgment for ex¬ 
cess over plaintiff’s claim see in¬ 
fra § 61. 

26. U S.—City of Grand Rapids, 
Mich, v McCurdy, C C.A Mich., 136 
F 2d 615 

Fla—Peacock Hotel v Shipman, 138 
So. 44, 103 Fla. 633. 

Pa —Artex Imp Co. v. Borushko, 
Com PI, 98 Pittsb Leg.J, 506. 

27. U S —Pennsylvania R. Co v. 
Miller, C.CA.Tex„ 124 F.2d 160, 
140 ALR. 811, certiorari denied 62 
S.Ct. 1047, 316 US 676, 86 L.Ed. 
1750—U. S v. New Torlc Trust 
Co, D C.N.T., 75 F.Supp. 583 

28. US—Electric Storage Battery 
Co v. Rothensics, C.C. A.I ’a., 152 
F 2d 521, 526, reversed on other 
grounds Rothensies v. Electric 
Storage Battery Co., 67 SCt. 271, 
329 US 296, 91 L.Ed. 296—Gooch 
Milling Sc Elevator Co. v. C. X. K., 
CCA 8, 133 F 2d 131, reversed on 
other grounds, C C.A., llelvertng v. 
Gooch Milling Sc Elevator Oo„ 64 
SCt. 184, 320 U.S 418, 88 LEd. 
139, vacated on other grounds, C. 
C.A., 142 F.2d 452—Pennsylvania 
R. Co. v. Miller, C.OA.Te.\\, 124 
F 2d 160, 140 A.L.R, 811, certiorari 
denied 62 S.Ct. 1047, 316 U.S C76, 
86 L.Ed. 1750—U S. v. Now York 
Trust Co., DC.N.T., 75 F.Supp. 583. 

Fla.—Storrs v. Storrs, 178 So. 841, 
130 Fla. 711. 

Ill —Corpus Juris cited in, General 
Motors Acceptance Corporation v. 
Vaughn, 193 N.E. 483, 487, 358 
Ill. 511. 

Mo—Corpus Juris cited in State v. 
Weatherby, 129 SW.2d 887, 893, 
844 Mo. 848—Russell v. Empire 
Storage & Ice Co., 59 S.W.iJd 1061, 
1067, 332 Mo. 707—Brush v. Miller, 
App., 208 S.W.2d 816. 

57 C J. p 359 note 17, 

29. Ala.—Grisham v. Bodman, 20 
So. 514, 111 Ala. 194. 

57 C.J. p 359 note 18. 
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nature of a cross action, 30 wherein defendant alleges 
that he has been injured by a breach by plaintiff of 
another branch of the same contract on which the 
action is founded, 31 and claims to stop, cut off, or 
keep back as much of plaintiff’s damages as will 
satisfy the damages which have been sustained by 
defendant. 32 It implies that plaintiff has a cause of 
action 33 and that defendant, too, has a cause of 
action growing out of a breach of some other part 
of the contract on which the action is founded, or 
for some other cause connected with the contract. 34 
In recoupment a defendant establishes a defense 
only to the extent to which he proves damage, and 
if he produces no evidence of damage he makes no 
case in recoupment. 35 

§ 3. -- Set-Off in General 

A set-off Is a counterdemand which a defendant holds 


against a plaintiff, arising out of a transaction extrinsic 
of the plaintiff's cause of action, and the principles 
thereof may be applied both at law and in equity. 

A set-off is a counterdemand which a defendant 
holds against a plaintiff, arising out of a transac¬ 
tion extrinsic of plaintiff’s cause of action; 36 the 
right which exists between two parties, each of 
whom under an independent contract owes an as¬ 
certained amount to the other, to set off their 
respective debts by way of mutual deduction, so 
that in any action brought for the larger debt the 
residue only, after deduction, may be recovered. 37 
It has been said that a set-off is in the nature of a 
cross action, 38 and constitutes a cause of action. 39 
In some cases it is asserted that the right of set-off 
attaches to the remedy only, and not to the debt 
itself ; 40 but m other cases it is said that the right 
of set-off, although first introduced as a part of the 


30. Del —Mackenzie Oil Co v. Omar 
Oil & Gas Co, 154 A 883, 4 WW. 
Harr 435, affirmed Phoenix Oil Co 
v Mackenzie Oil Co, 154 A. 894, 
4 W.WHarr. 460 

Iowa—Corpus Juris quoted la Kel¬ 
ly v Emory, 45 NW.2d 866, S69 
Mich.—Watson-Higgins Milling Co 
v Pere Marquette Ry Co , 43 N.W. 
2d 43, 328 Mich, 5—Smith v Eria, 
26 N.W 2d 728, 317 Mich 109— 
Lyons v •City of Grand Rapids, 9 
N.W.2d 552, 554, 305 Mich 309. 

57 C.J. p 359 note 19. 

Pleas of recoupment are in effect 
complaints and declarations of de¬ 
fendant against plaintiff.—Trammell 
v. Robinson, 37 So.2d 142, 34 AlaApp 
91. 

31. Iowa.—Corpus Juris quoted in 
Kelly v. Emary, 45 N.W.2d 866, 869 

57 C.J. p 359 note 20. 

32. U S —City of Grand Rapids, 
Mich, v McCurdy, CC.A.Mich., 136 
F.2d 615. 

Iowa.—Corpus Juris quoted in Kelly 
v. Emarv, 45 N.W.2d 866, 869. 

57 C.J. p 359 note 21. 

The theory of recoupment is that 
plaintiff’s damages are cut down to 
an amount which will compensate 
him for the value of what plaintiff 
has given, the theory being that de¬ 
fondant is not bound to perform con¬ 
tract, but has received something of 
value for which ho should pay.— 
Tripp v. Ronhard, 200 P.2d 644, 184 
Or. 622. 

33. Fla—Corpus Juris cited in 
Farnham v. Blount, 11 So 2d 785, 
788, 152 Fla 208—Storrs v. Storrs, 
178 So. 841, 130 Fla. 711—Corpus 
Juris cited in Marianna Lime Prod¬ 
ucts ,Co v. McKay, 147 So. 264, 266, 
109 Fla. 275 

57 C.J. p 359 note 22. 

34. Fla—Corpus Juris olted in 

Farnham v. Blount, 11 So.2d 785, 
788, 152 Fla. 208—Storrs v. Storrs, 


178 So 841, 130 Fla. 711—Corpus 
Juris cited in Marianna Lime Prod¬ 
ucts Co v McKay, 147 So. 264, 266, 
109 Fla 275 
57 C J p 359 note 23. 

Consequential damages may be al¬ 
lowed by plea in recoupment on prop¬ 
er showing—Jacksonville Paper Co 
v Smith & Winchester Mfg. Co., 32 
So 2d 326, 159 Fla 532. 

35. Mass—Bank of U. S. v. Thom¬ 
son & Kelly Co., 195 NE 115, 290 
Mass. 224. 

36. U S —Corpus Juris quoted in 
Howard Johnson, Inc, of Fla. v 
Tucker, C.C.A Fla., 157 F 2d 959, 
961—Nash v Raun, DC Pa, 67 F. 
Supp 212, 215—Marks v. Spitz, D. 
C Mass, 4 F.R.P. 348, 350. 

Ind—Dcveney v Treesh, 72 N.E.2d 
578, 579, 117 Ind App 374 
Pa—Reason v. Pierce, 184 A 650, 
651, 321 iPa. 398—Davis v. Martin, 
52 PaDist. & Co 449, 451. 

57 C.J. p 359 note 25. 

Other definitions 

(1) The discharge or reduction of 
one demand by an opposite one. 

U.S.—Auten v U. S. National Bank, 

Ark, 19 SCt. 628, 637, 174 U.S. 125, 
43 L Ed 920—Clarke v Hot Springs 
Electric Light & Power Co, CCA. 
Wyo., 76 F 2d 918, 924, certiorari 
denied 56 SCt 147, 296 U.S. 624, 
80 L.Ed 443. 

Anz—American Smelting & Refining 
Co. v. Swlsshetm Gold Silver Co, 
160 P.2d 757, 760, 63 Ariz 204, 

(2) A defense or independent de¬ 
mand of a defendant made to coun¬ 
terbalance plaintiff’s demand in 
whole or m part 

Ariz.—American Smelting & Refining 
Co. v Swisshelm Gold Silver Co , 
supra. 

Ga.—-Cox v. Stowers, 50 S.E 2d 339, 
342, 204 Ga 595. 

(3) A cross claim for which an ac¬ 
tion might be maintained against 
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plaintiff—American Smelting & Re¬ 
fining Co. v. Swisshelm Gold Silver 
Co, supra—57 C J. p 359 note 25 [a] 
( 6 ). 

(4) A money demand independent 
of, and unconnected with, plaintiff’s 
cause of action —Otto v. Lincoln Sav. 
Bank of Brooklyn, 51 N Y.S 2d 561, 
563, 268 App Div. 400, affirmed 62 N 
E 2d 236, 294 N.Y. 798 

(5) A mode of defense whereby 
defendant acknowledges the justice 
of complainant’s demand and sets up 
his own demand to counterbalance it. 
—Peacock Hotel v. Shipman, 138 So 
44, 47, 103 Fla. 633. 

37. Fla —Everglade Cypress Co v. 
Tunnicliffe, 148 So. 192, 193, 107 
Fla. 675. 

Ind—Teeters v. City Nat. Bank of 
Auburn, 14 N E 2d 1004, 1005, 214 
Ind 498, 118 A L.R. 383. 

Md—Ghingher v Fanseen, 172 A. 75, 
78, 166 Md 519. 

N.J.—Scnrano v. Scarano, 28 A 2d 
425, 429, 132 NJEq 362—John 

Wills, Inc., v Citizens Nat Bank 
of Netcong, 16 A.2d 804, 806, 125 
N J Law 546. 

Ohio.—Witham v. South Side Build¬ 
ing & Loan Ass'n of Lima, 15 N E 
2d 149, 150, 133 Ohio St. '560- 
State ex rel. Village of Warrens- 
ville Heights v. Fulton, 190 N E. 
383, 385, 128 Ohio St. 192. 

38. Ala—Myles v. Strange, 145 So. 
313, 226 Ala. 49. 

57 C.J. p 360 note 26. 

“Set-off" as “action" see supra § 1. 
“Counter action” 

Ind—Sams v. Kern, 98 N.E 2d 920, 
921, 121 Ind App. 370 

39 . Hawaii.—Paxson v. Schuman 
Carriage Co, 24 Hawaii 393 

Mass—Tilton v. Goodwin, 66 NE. 
802, 183 Mass. 236. 

40. Mo.—Wabash R. Co. v. Bowring, 
77 S.W. 106, 103 Mo.App 158. 
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procedural law, 41 has been recognized and regarded 
as a matter of substantive right or justice, 42 affect¬ 
ing the substantive relations between the parties, 43 
rather than a mere procedural convenience. 44 

The right of set-off is based on principles of right, 
justice, and benevolence 45 The doctrine is reme¬ 
dial in character, 46 and is a mode which equity 
adopts to compel the ultimate payment of a debt 
by one who in justice, equity, and good conscience 
ought to pay it. 47 Set-off contemplates the right 
existing between two parties to set off their debts 
by mutual deduction. 48 It is not incompatible with 
the justice of plaintiff's claim but seeks to balance 
it in whole or in part by a counter obligation alleged 
to be due by plaintiff to defendant m another trans¬ 
action 49 Under the doctrine of set-off, where 
parties dealing together become mutually indebted, 
ordinarily only the balance is recoverable, 50 how¬ 
ever, instances may arise where, under unusual cir¬ 
cumstances, this doctrine is not applied. 51 Set-off 
does not require an equal balance. 52 


The broad equitable principles of set-off may be 
applied both at law and in equity m a proper case, 53 
and courts of law and equity follow the same general 
doctrines on the subject. 64 Moreover, the distinc¬ 
tion between legal and equitable set-offs is without 
importance m jurisdictions where equitable defenses 
are permitted in actions at law 55 or where both law 
and equity are administered in the same court 56 

The right of set-off is an exercisable right, and 
not a fixed or natural right conclusively established 
by the mere fact that each of the parties has a 
claim against the other; 57 until the right is exer¬ 
cised, either party may do what he pleases with 
his property. 68 Set-off is an incident of judicial 
proceedings in which both parties become actors and 
is accomplished only by judicial action 59 

Offset. The term “offset” is used quite commonly 
as a synonym of “set-off.” 60 It has been defined 
as a contrary claim or demand by which a given 
claim may be lessened or canceled; 61 a demand 
which a defendant makes against plaintiff in the 


4X. US.—The Gloria, DCNY, 286 
F. 188, questions certified, C C.A, 
Luckenbach S. S Co v. The Thek- 
la, 295 F. 1020, certified questions 
answered 45 S Ct 112, 266 U.S. 328, 
69 LEd 313. 

42. U S.—Wisdom v Guess Dry- 
cleaning Co., D C Miss , 5 F Supp. 
762. 

67 C.J. p 360 note 29 

43. US—The Gloria, D.CNY, 286 
F 188, questions certified, CCA, 
Luckenbach S S Co v. The Thekla, 
295 F 1020, certified questions an¬ 
swered 45 SCt. 112, 266 US 328, 69 
LEd 313. 

44. US—The Gloria, DCNY, 286 
F. 188, questions certified, C.CA., 
Luckenbach S S. Co. v The Thek¬ 
la, 295 F. 1020, certified questions 
answered 45 S Ct. 112, 266 U.S 
328, 69 L.Ed 313. 

45. Del —Reed v. Central Nat. Bank 
of Wilmington, 184 A 772, 7 W.W 
Harr. 429. 

NY.—People v. American Surety Co 
of New York, 272 N Y S. 2, 241 App. 
Div. 199, affirmed 195 N.E. 212, 
266 N.Y. 585. 

The basic principle underlying the 
law of set-off is that a defendant 
has the right to set off against plain¬ 
tiff’s demand or claim any claim 
or demand that he may have against 
plaintiff extrinsic to the transaction 
out of which plaintiff's claim arises, 
where the cross demands are mutual, 
arise out of the same right, are due 
and payable, and are liquidated.— 
Ghingher v. Fanseen, 172 A. 75, 166 
Md 519. 


Occasion for application of set-off 

The occasion for set-oif arises 
when one who is sued may have no 
defense to the exact cause of action 
sued upon, but may have a cause 
of action against the person suing 
him, and he asks the court to allow 
him in the same action to set up 
his cause against the party suing 
him so as to try to balance his 
cause against the suit filed against 
him, and so that the court hearing 
the suit containing the cause and 
the counter cause may determine 
what is the liability of each and set 
off one liability against the other.— 
Turkenkoph v Te Beest, 232 P.2d 
684, 55 NM. 279. 

46. N Y —Stafford Security Co. v. 
Kremcr, 219 NYS C70, 232 App 
Div 265, reversed on other grounds 
179 NE 32, 258 N.Y. 1, 78 A.L R. 
822 

47. N.Y —People v American Sure¬ 
ty Co of New York, 272 N.Y S 2d, 
241 App.Div 199, affirmed 195 N.E. 
212, 266 N.Y. 585. 

48. US—Hulse v. Knapp, D.C.N.Y., 
20 F.Supp. 137. 

49. US.—Nash v. Raun, D C.Pa., 67 
F Supp 212. 

Pa—Reason v. Pierce, 184 A. 650, 
651, 321 iPa. 398—Davis v. Martin, 
62 PaDist & Co. 449, 451. 

50. US.—Bernheimer v. First Nat. 
Bank, C.CACal., 78 F 2d 139, cer¬ 
tiorari denied 56 SCt. 172, 296 U. 
S 639, 80 L.Ed. 454. 

51. U.S.—Bernheimer v. First Nat. 
Bank, supra 

Money derived from particular 
source should be first applied to re¬ 

8 


lief of such source before independ¬ 
ent claims can be set off against It. 

—Heflin v. Heflin, 134 So. 20, 222 

Ala 662. 

52. Vt—Lahme v. Desbiens, 55 A. 
2d 121, 115 Vt. 165. 

53. U.S —In re Susquehanna Chem¬ 
ical Corp , D C.Pa., 81 F Supp. 1, 
affirmed, C.C.A, Susquehanna 
Chemical Corp. v. Producers Dank 
& Trust Co., Bradford, Pa, 174 
F.2d 783 

SC.—Ex parte Mechanics Federal 
Savings Sc Loan Ass’n of Itoek Hill, 
18 S.E 2d 592, 199 S.C. 23, 139 A. 
LR. 714. 

54. NY —Bank of U. S. v. Brave- 
man, 181 N.E. 50, 259 N.Y. 05, 82 A. 
L.R. 658—Duncan v. Lyon, 3 Johns, 
Ch. 351, 358, 8 Am.D. 513. 

55. U S —Storing v. First Nat. Bank, 
C.C.A Minn, 28 F.2d 587. 

56. NC—Dameron v. Carpenter, 130 
SE 328, 190 NC. 595. 

57. Pa,—U. ®. Bank Sc Trust Co. 
Case, 106 A. 871, 3U Pn. 320, fol¬ 
lowed in Fayette City Nat. Bank 
v. Sambert, 172 A. 0, 3J5 Pa. 129. 

58. Pa—U, S. Bank Sc Trust Co. 
Case, 106 A. 871, 311 Pa. 320,» fol¬ 
lowed in Fayotte Oily Nat. Bank 
v. Sambert, 172 A. 9, 315 l*a. 129. 

59. Mass.—Lane v. Volunteer Co-op, 
Bank, SO N.B.2d 821, 307 Mass 
508. 

60. Vt.—Lallme v, Desbiens, 55 A.2d 
121, 116 Vt. 165. 

61. Vt.—Corpus Juris cited in 

Lalime v, Desbiens, 65 A.2d 121, 
123, 115 Vt. 165. 

46 C.J. p 1086 note 84. 
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suit for the purpose of liquidating the whole or a 
part of his claim 62 

§ 4. - Statutory Set-Off 

The right or remedy of set-off was unknown at com¬ 
mon law and is purely statutory in origin. 

The right or remedy of set-off m actions at law 
is purely statutory , 63 it was unknown at early com¬ 
mon law, 64 according to which a defendant who had 
a demand against a plaintiff was compelled to resort 
either to his cross action or a bill m chancery, 65 
except in the few instances in which the limited 
right of recoupment was available. 66 This condition 
of the law led to the enactment by statute of the 
remedy of set-off, 67 which was designed by allowing 


set-offs in actions at law to supersede, or obviate 
the necessity of a resort to, bills in equity for that 
purpose. 68 

The ancient common-law rule prohibiting the al¬ 
lowance of a set-off was changed m England by an 
early statute 69 In a few states statutes of set-off 
were passed before the English statute, 70 or the 
English statute was not adopted, 71 and m some other 
states set-off, as such, is not, or at least at one 
time was not, provided for or recognized in code or 
statutory provisions. 72 

English decisions construing English statutes are 
considered to be m point m the construction of the 
American statutes based thereon, 73 but in some 
states the statutes so differ from the English stat- 


62. Vt.—Lalime v Desbiens, 55 A 
2d 121, 123, 115 Yt. 165 

63. U S —Corpus Juris cited in 

Howard Johnson, Inc, of Fla. v 
Tucker, CCAFla, 157 F 2d 959, 
9G1—Gray v School Dist. of Bor¬ 
ough of Brownsville, CCAPa., 67 
F 2d 141, 143, certiorari denied 

Hustead v School Dist. of Bor¬ 
ough of Brownsville, 54 S Ct 377, 
291 US 660, 78 LEd 1052^Clark 
Oar Co v dark, C.CA'Pa, 48 F.2d 
169 

Del —Corpus Juris cited in Reed v. 
Central Nat. Bank of Wilmington, 
184 A. 772, 774, 7 WW.Harr 420 

Fla—Proodian v. Plymouth Citrus 
Growers Ass’n, 6 So.2d 531, 149 
Fla. 607—Everglade Cypress Co v 
Tunnicliffc, 148 So 192, 107 Fla 
675 

Ga .—JEtna I ns Co. v. Lunsford, 177 
S.E. 727, 179 Ga. 716. 

Ill—Corpus Jhris cited in General 
Motors Acceptance Corporation v. 
Vaughn, 193 N.E. 483, 487, 358 Ill. 
541, 

Ind.—Anderson v. Biggs, 77 NE.2d 
909, 118 Ind.App. 260 

Md—Corpus Juris cited in Ghingher 
v. Fansoon, 172 A, 75, 78, 166 Md. 
519 

Mo.—Corpus Juris cited in State v 
Weatherby, 129 RW2d 887, 893, 
844 Mo 848—Sturdivant Bank v. 
Stoddard County, 58 S.W.2d 702, 
332 Mo 568. 

N.J —Corpus Juris cited in Scarano 
v. Scarano, 28 A 2d 425, 429, 132 
N.J.Eq. 362. 

N.M—Turkenkoph v, Te Beest, 232 
P.2d 684, 55 N.M. 279. 

N.Y,—Otto v. Lincoln Sav. Bank of 
Brooklyn, 51 NYS.2d 5G1, 268 App. 
Div. 400, affirmed 62 N E 2d 236, 
294 N.Y. 798—Siegel v. State, 28 
N.Y.S.2d 958, 262 App.Div. 388. 

Pa.—Corpus Juris quoted In City of 
Pittsburgh v Gribbin, 51 iPa.Dist. 
& Co. 587, 693, 92, Pittsb.Leg.J. 
433. 

Wis,—Corpus Juris cited in In re 


Sevbold’s Estate, 270 NW 87, 89, 
223 Wis 102. 

57 C J p 360 note 33. 

64. US —Clark v. Manufacturers 
Trust Co, C.A.NY, 169 F,2d 932, 
affirmed in part and vacated in 
part on other grounds McGrath v 
Manufacturers Trust Co, 70 S Ct 
4, 338 US. 241, 94 LEd. 31. 

Conn.—Savings Bank of New London 
v Santaniello, 33 A.2d 126, 130 
Conn 206 

Fla—Everglade Cypress Co v. Tun- 
nichife, 148 So. 192, 107 Fla. 675— 
Coffin v, Talbot, 148 So. 184, 110 
Fla 131. 

Ill—Corpus Juris cited in General 
Motors Acceptance Corporation v. 
Vaughn, 193 NE 483, 487, 368 

Ill 541—Corpus Juris cited in Wil¬ 
lis v Fidelity & Deposit Co of Md , 
103 N.E.2d 513, 518, 345 Ill App 
373 

Ind —Anderson v. Biggs, 77 N.E.2d 
909, 118 Ind App 266. 

Ky,—McFall v. Burley Tobacco 
Growers’ Co-op. Ass'n, 54 S W 2d 
922, 246 Ky. 278. 

Md.—Corpus Juris oited in Ghingher 
v. Fanseen, 172 A. 75, 78, 166 Md 
519. 

NH.—Arcadia Knitting Mills v El¬ 
liott Mfg. Co., 195 A. 681, 89 N 
H. 188. 

N J —‘Corpus Juris cited in Scarano 
v. Scarano, 28 A 2d 425, 429, 132 
NJ.JEq 362. 

NM.—Turkenkoph v. Te Beest, 232 
P.2d 684, 55 NM. 279. 

NY.—Otto y. Lincoln Sav. Bank of 
Brooklyn, 51 N.Y.S 2d 561, 268 

App Div, 400, affirmed 62 N.E 2d 
236, 294 N.Y. 798—Siegel v. State, 
28 N.Y.S.2d 958, 262 App Div. 388 

Fa.—Corpus Juris quoted in City of 
Pittsburgh v. Gribbin, 51 Pa.Dist. 
& Co. 587, 593, 92 Pittsb.Leg.J. 
433 

Va,—Copperthite Pie Corporation v. 
Whitehurst, 162 S.E. 189, 157 Va. 
480. 

Wis —Corpus Juris cited in In re 


Seybold's Estate, 270 NW 87, 89, 
223 Wis 192 

57 CJ p 360 note 33. 

65. Conn.—Hartford Nat Bank & 
Trust Co v. Riverside Trust Co, 
167 A. 811, 117 Conn 276 

57 CJ p 361 note 35. 

Equitable set-off see infra § 5. 

66. WVa.—Baltimore, etc., R Co v. 
Jameson, 13 WVa. 833, 31 Am.R. 
775 

67. U S —Clark v. Manufacturers 
Trust Co, C.ANY, 169 F 2d 932, 
affirmed in part and vacated in part 
on other grounds McGrath v. Man¬ 
ufacturers Trust Co., 70 S Ct 4, 338 
US 241, 94 L.Ed. 31—Marks v 
Spitz, D.C.Mass., 4 FRD 348, 350. 

Conn—Hartford Nat. Bank & Trust 
Co. v. Riverside Trust Co, 167 A 
811, 117 Conn. 276. 

Ind —Anderson v Biggs, 77 N.E 2d 
909, 118 Ind App 266. 

57 C.J. p 361 note 37. 

68. Vt —Blake v. Langdon, 19 Vt 
485, 47 Am D. 701. 

57 C.J p 361 note 38 

Liberal construction of statutes see 
infra § 11. 

Statutes as not taking away equita¬ 
ble jurisdiction see infra $ 5, 

69 . Ky.—McFall v. Burley Tobacco 
Growers’ ICo-op. Ass’n, 64 SW.2d 
922, 924, 246 Ky 278. 

57 C.J. p 361 note 39. 

70. Pa—City of Pittsburgh v Grib¬ 
bin, 51 *Pa Dist & Co 587, 92 Pittsb. 
Leg J. 433, 

57 C J. p 361 note 41. 

71. Mass.—Stowers v. Barnard, 15 
Pick 221. 

72. Mont—Dolenty v. Rocky Moun¬ 
tain Bell Tel. Co., 108 P 921, 41 
Mont 105. 

57 C.J. p 361 note 43. 

73. US.—Pate v Gray, Super Ark., 
18 FCas No 10,794a, Hempst. 165, 

67 C.J. p 361 note 44. 
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ute that the English decisions are held to be not 
of great weight in their construction. 74 

§ 5 . - Equitable Set-Off 

a. In general 

b. Grounds 

a. In Genera! 

Equity has inherent power, as part of Its general 
Jurisdiction, and independently of statute, to allow or 
compel a set-off. Generally, equity will follow the law 
with respect to matters of set-off unless a departure 
from the rules obtaining in courts of law is necessary to 
prevent wrong and injustice. 


In order to be complete, a definition of “set-off” 
must embrace equitable set-off. 75 A court of equity, 
or a court possessing equitable jurisdiction, has in¬ 
herent 76 power, 77 as a part of its general jurisdic¬ 
tion, 78 to allow or compel a set-off. This power 
is independent of statutes allowing a set-off, 79 it 
was recognized and exercised prior to the enact¬ 
ment of such statutes, 80 and it has not been taken 
away by their enactment 81 or affected by their re¬ 
peal. 82 As sometimes stated, the right of set-off 
is an equitable right 83 or a creature of equity, 84 and 
is founded on equitable principles. 85 The character 


74. Vt —Hubbard v. Fisher, 25 Vt 
539. 

57 C.J. p 361 note 45. 

75. Conn.—Downing v. Wilcox, 80 A 
288, 84 Conn 437. 

Equitable claims and demands gen¬ 
erally see infra § 44. 

76. U S.—Corpus Juris cited to. In 
re First Nat Bank, D C Ill., 23 F 
Supp 255, 258—(Corpus Juris cited 
to Williams v. Thomas, D C S D , 
6 FSupp 1011, 1014—Corpus Juris 
cited in. Messick v Rardin, D C. 
Ill, 6 F.Supp. 200, 202, appeal dis¬ 
missed, C C.A, Rardm v. Messick, 
78 F 2d 643 

N J —Scarano v Scarano, 28 A.2d 425, 
132 NJEq 362. 

57 C.J p 361 note 48. 

77. US —American Surety Co. v. 
Calcasieu Oil Co, D.C La., 3 F. 
Supp 939 

Conn—Hartford Nat. Bank & Trust 
ICo v. Riverside Trust Co, 167 A. 
811, 117 Conn. 276. 

Mo—Sturdivant Bank v Stoddard 
County, 58 SW2d 702, 332 Mo. 
568—Corpus Juris cited in Dalton 
v. Sturdivant Bank, 76 SW.2d 425, 
426, 230 Mo App 800 
ND—Marmarth School Dist. No 12 
of Slope County v. Hall, 260 N.W 
411, 65 ND 509 

Va—Copperthite Pie Corporation v. 
Whitehurst, 162 SE. 189, 157 Va 
480. 

57 C.J p 361 note 49. 

Enlargenvent of right by statute 
Jurisdiction m equity is sufficient¬ 
ly expansive to administer remedy 
necessary to protect right of set-off 
as enlarficd by local statute—Wis¬ 
dom v Guess Drycleaning Co., D.C 
Miss., 5 F Supp. 7G2 

78. U S.—Corpus Juris cited to In 
re First Nat. Bank, D.C Ill, 23 F. 
Supp 255, 258 

Ky.—Corpus Juris cited in Bryant 
Bros, v, Wilson, 69 S.W.2d 1020, 
1022, 253 Ky, 578. 

Md.—Corpus Juris cited in Ghingher 
v. Fanseen, 172 A. 75, 78, 166 Md 
519 

57 C J. p 361 notes 48, 49. 

79. U S —Clarke v Hot Springs 
Electric Light & Power Co, C.C. 


AWyo, 76 F 2d 918, certiorari de¬ 
nied 56 SCt 147, 296 U.S. 624, 80 
LEd 443—Shannon v. Sutherland, 
CCA SC, 74 F 2d 530, 79 A L R 
583—Clark Car Co v. dark, CC 
AiPa, 48 F.2d 169—Corpus Juris 
cited In In re First Nat Bank, D C 
Ill, 23 F Supp 255, 258—J L Hud¬ 
son Co v Thomas, D.C Mich, 6 F 
Supp 857—Corpus Juris cited in 
Messick v Rardm, D.C Ill, 6 F. 
Supp. 200, 202, appeal dismissed, C. 
C.A, Rardm v. Messick, 78 F 2d 
643 

Ill —-Willis v. Fidelity <& Deposit Co 
of Md, 103 N E 2d 513, 345 lll.App 
373. 

Ind—Anderson v. Biggs, 77 NE.2d 
909, 118 Ind App 266 

Ky—'Corpus Juris cited in Bryant 
Bros, v Wilson, 69 S.W 2d 1020, 
1022, 253 Ky. 578. 

Md—Frank v Wareheim, 7 A.2d 186, 
177 Md 43 

Mo —Sturdivant Bank v. Stoddard 
County, 58 S.W 2d 702, 332 Mo 
568. 

NH—Corpus Juris cited in Arcadia 
Knitting Mills v. Elliott Mfg. Co , 
195 A. 681, 682, 89 N.H. 188. 

NJ—Scarano v. Scarano, N.J.Ch., 
28 A 2d 425, 132 NJEq 362. 

N.V.—Burns v. Lopez, 175 N E 537, 
256 N.T. 123—Rothschild v Mack, 
21 N.E. 726, 115 NY. 1—Siegel v 
State, 28 N Y.S 2d 958, 262 App. 
Div 388. 

Okl —Southern Surety Co. of New 
York v. Maney, 121 P.2d 295, 190 
Okl. 129. 

57 C J. p 361 note 50 

80. U S —Corpus Juris cited in 

Messick v Rardin, D C.T11, 6 F. 
Supp 200, 202, appeal dismissed, O, 
CA, Rardin v. Messick, 78 F2d 
643. 

NH—Arcadia Knitting Mills v. Elli¬ 
ott Mfg. Co, 195 A. 681, 89 N.H 
188. 

NY.—Siegel v. State, 28 N.Y.S 2d 
958, 262 App.Div. 388. 

57 C.J. p 362 note 51. 

81, U.S.—Corpus Juris cited in 
Messick v. Rardin, D C Ill, 6 F. 
Supp. 200, 202, appeal dismissed, 
C.C A., Rardm v. Messick, 78 F.2d 
643. 


i N H —Corpus Juris cited in Arcadia 
Knitting Mills v. Elliott Mfg. Co., 
195 A. 681, 682, 89 NH 18S. 

57 C.J p 362 note 52. 

82. U S —Corpus Juris cited in 
Messick v. Rardm, D C Til , 6 F 
Supp 200, 202, appeal dismissed, 
C.C A, Rardm v. Messick, 78 F 2d 
643 

NH—Corpus Juris cited in Arcadia 
Knitting Mills v. Elliott Mfg Co, 
195 A 681, 682, 89 N.H. 188. 
NY—Siegel v State, 28 N.Y.S 2d 
958, 2C2 AppDiv 388. 

57 CX p 362 note 53. 

83. Ga —iEtna Ins Co v. Lunsford, 
177 SE 727, 179 Ga 716. 

Ohio—Pugh v. Conklin, 184 N E 
847, 44 Ohio App 272. 

Tex—Watts v. Gibson, Civ.App , 33 
S.W.2d 777. 

84. U S.—Commissioners of Sinking 
Fund of Louisville v Anderson, D 
C.Ky., 20 F.Supp. 217, a(lh med for 
plaintiff, C.C.A, 110 F 2d 961, cer¬ 
tiorari denied Commissioner of 
Sinking Fund of City of Louis¬ 
ville v. Anderson, 61 S.Ct. 28, 311 
U.S. 669, 85 L.Ed, 429—-American 
Bonding Co v. Anderson, D.'C.Ky,, 
20 F Supp. 217, reversed for do Cend¬ 
ant on other grounds, C.C.A., 110 
F 2d 901. 

Iowa—Andrew v. American Sav. 
Bank & Trust Co., 251 N.W, 48, 
217 Iowa 657. 

ND—Marmarth School Dist No. 12 
of Slope County v. Hall, 2C0 N.W. 
411, 65 NI) 509. 

57 C.J. p 362 note 51 [a], 

85. N X—Newman v. Tlat/leld Wire 
& Cable Co., 174 A. 491, 113 N.X 
Law 484. 

Pa.—People's Bank v. McDowell Nat. 

Bank, 161 A 203, 307 Pa, 247, 

SC—Brown v. Lowe, 188 S.E. 182, 
182 SC. 9. 

Equitable maxims 

Equity has recognized right of set- 
oif in exorcise of its broad powers to 
prevent circuity of action, to en¬ 
force maxim that he who seeks equi¬ 
ty must do equity, and in general to 
do equity botwoon partios where 
such legal right of set-off as existed 
was not adequate to accomplish this 
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of the demand does not determine the jurisdiction 
of equity to entertain a plea of set-off. 86 

Discretion . Set-off in equity is not a matter of 
right, 87 but rests largely in the discretion of the 
court 88 as defined by well-recognized equitable 
principles of universal application. 89 

Adequacy of remedy at lazv. Equity will not aid 
a defendant in an action at law as to matters of 
set-off when his legal remedies are complete and 
adequate, 90 but it may allow a set-off where, from 
the nature of the claim or situation of the parties, 
justice cannot be done at law 91 The right of a 
court of equity to take jurisdiction to enforce a set¬ 
off extends to cases where there is an intervening 
equity not reached by the law; 92 and the mere fact 
that a party claiming an equitable set-off may by 


assumpsit effect a recovery on his claim and collect 
it by execution or other legal process does not 
constitute m all cases, and under all circumstances, 
a complete and adequate remedy at law so as to 
preclude relief in equity. 93 

Adherence to , or departure from, legal rules . 
Courts of equity, as a general rule, put the same 
construction on statutes of set-off as do courts 
of law, 94 and generally follow the law with respect 
to matters of set-off. 95 However, the doctrine of 
set-off is more flexible in equity than in law, 96 and 
is sometimes applied independently of the limitations 
which attach to legal or statutory set-offs. 97 Thus 
equity may allow a set-off where a relaxation of, 
or departure from, the rules obtaining in courts of 
law is necessary to prevent wrong and injustice, 98 


result and case fell within limits of 
recognized equitable principles—Sav¬ 
ings Bank of New London v San- 
tamello, 33 A,2d 126, 130 Conn 206. 

88* Ga—Quitman Cooperage Co v. 
People's First Nat. Bank, 172 S E 
17, 178 Ga 90—Hecht v. P. H. 
Snook & Austin Furniture Co, 41 
S.E. 74, 114 Ga. 921. 

87. N T.—Reisman v Independence 
Realty Corp, 89 NTS 2d 7G3, 195 
Misc 260, affirmed 100 N.T.S 2d 
407, 277 App.Div 1020. 

88. N.T.—Reisman v. Independence 
Realty Corp, supra. 

N.D—Marmarth School Dist No 12 
of Slope County v. Hall, 260 NW 
411, 65 N.D. 509. 

89. N.T.—Reisman v. Independence 
Realty Corp., 89 N.T S.2d 763, 195 
Misc. 260, affirmed 100 N.T.S 2d 
407, 277 App.Div. 1020. 

90. Mass—In re Francis Sc Badger 
Motor Co., 8 NE2d 797, 297 Mass 
366 

Utah.—Corpus Juris cited in. Reeve v 
Blatehley, 147 I\2d 861, 8G5, 106 
Utah 259 

57 C J. p 362 note 54. 

91. US—u. S. v National City 
Bank of Now Tork, C.CAN.Y, 
83 F,2d 236, 106 A.L.R. 1235, cer¬ 
tiorari denied 57 SiCt. 25, 299 U.S 
5C3, 81 LEd 414 

Wash.—Corpus Juris cited in Reich- 
lln v First Nat. Bank in Monte- 
sano, 51 I\2d 380. 384, 184 Wash 
304 

57 C J p 362 note 55. 

Inconvenience 

In equity, inconvenience will not 
be allowed to accomplish injustice 
by preventing set-off where it ap¬ 
pears that defendant has no ade¬ 
quate means for recovery in sepa¬ 
rate suit. 

U.S.—U. S. v. National City Bank of. 


New York, CCANY., 83 F 2d 236, 
106 ALR 1235, certiorari denied 
57 S,Ct, 25, 299 U.S 563, 81 LEd 
414. 

Mich.-—In re McLouth's Estate, 274 
NW 759, 281 ‘Mach. 191. 

92 . Ala.—Fischer v. Pope, 171 So. 
752, 233 Ala. 301. 

Ga—Quitman Cooperage Co. v Peo¬ 
ple’s First Nat. Bank, 172 S E 17, 
178 Ga. 90—Hecht v. P, H. Snook 
& Austin Furniture Co , 41 S E 74, 
114 Ga 921. 

93. Ala—Dudley v. Whatley, 14 So 
2d 141, 244 Ala. 508, 147 A.L.R 
508. 

94. Mo —Corpus Juris cited in 

Sturdivant Bank v Stoddaid Coun¬ 
ty, 58 S.W 2d 702, 703, 332 Mo 568. 

57 C.J p 362 note 56. 

95. U S —Wisdom v. Guess Dry- 
cleaning Co., D C Miss., G F.Supp 
762. 

Ala.—Heflin v. Heflin, 134 So 20, 
222 Ala 662. 

Ind —Anderson v. Biggs, 77 N E 2d 
909, 118 IndApp 266 

Mo —Corpus Juris cited in Sturdi¬ 
vant Bank v Stoddard County, 58 
S.W 2d 702, 703, 332 Mo 568—Smith 
v Citizens Bank of Gerald, 106 S. 
W 2d 45, 232 Mo App. 906—Corpus 
Juris cited in Dalton v. Sturdi¬ 
vant Bank, 76 S W 2d 425, 426, 230 
Mo.App 800 

N Y —Pink v. Title Guarantee & 
Trust Co, 8 N E 2d 321, 274 NY. 
167, reargument denied 10 NE2d 
575, 274 NY. 610. 

ND.—Marmarth School Dist No. 12 
of Slope County v. Hall, 260 N.W 
411, 65 ND. 509 

Ohio.—Union Savings & Loan Co v. 
Watkins, 32 Ohio N.P.N.S, 409 

57 C.J p 362 note 67. 

98. U.S —Bromfield v Trinidad Nat 
Inv. Co, C.CAColo., 36 F.2d 646, 
71 AL.R 542. 

N.H.—Arcadia Knitting Mills v. Bi¬ 

ll 


liott Mfg. Co, 195 A. 681, 89 N. 
H. 188. 

97. U.S.—Commissioners of Sinking 
Fund of Louisville v. Anderson, 
D.CKy, 20 FSupp. 217, affirmed 
for plaintiff, CCA, 110 F 2d 961, 
certiorari denied Commissioner of 
Sinking Fund of City of Louisville 
v Anderson, 61 S Ct. 28, 311 U S, 
669, 85 LEd. 429—American Bond¬ 
ing Co v. Anderson, D.C Ky. f 20 F 
Supp. 217, reversed on other 
grounds for defendant, CCA., 110 
F 2d 961. 

Iowa—Andrew v. Dundee Sav. Bank, 
249 N.W 154, 216 Iowa 240, 93 A 
LR 1156 

ND—Marmarth School Dist. No 12 
of Slope County v. Hall, 260 N.W. 
411, 65 N.D. 509. 

Reservation of original jurisdiction 
Courts of equity reserve original 
jurisdiction over cross demands 
which do not fall within statutes 
permitting set-ofi.—Gray v. School 
Dist. of Borough of Brownsville, C. 
C A Pa., 67 F.2d 141, certiorari denied 
Hustead v School Dist. of Borough 
of Brownsville, 64 S.Ct. 377, 291 US. 
660, 78 LEd. 1052. 

98. U S —Gray v. School Dist. of 
Borough of Brownsville, C C A Pa , 
67 F 2d 141, certiorari denied Hus¬ 
tead v School Dist of Borough of 
Brownsville, 54 S Ct 377, 291 U S 
660, 78 L.Ed. 1052—J. L Hudson 
Co v Thomas, D.iC.Mich„ 6 F Supp 
857 

Mo.—Corpus Juris cited in Sturdi¬ 
vant Bank v Stoddard County, 58 
SW.2d 702, 703, 332 Mo, 568— 
Smith v. Citizens Bank of Gerald, 
106 SW.2d 45, 232 Mo App 906 
KD—Marmarth School Dist No 12 
of Slope County v Hall, 260 N.W 
411, 65 ND 509. 

Utah—Corpus Juris cited in. Reev« 
v. Blatehley, 147 P 2d 861, 865, 10< 
Utah 259 

57 C.J. p 363 note 58. 
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as where there is some peculiar circumstance or 
intervening equity going beyond the statutes which 
govern set-offs in courts of law" and no equity of 
third persons will be injured by the allowance of 
a set-off. 1 

t>. Grounds 

(1) In general 

(2) Insolvency 

(3) Nonresidence 

(1) In General 

In general, an equitable set-off will be allowed when, 


and only when, the party seeking ft shows some equitable 
ground therefor, and its allowance is necessary in order 
to promote justice. 

Generally speaking, an equitable set-off will be 
allowed when the party seeking it shows some 
equitable ground therefor 2 and it is necessary m 
order to promote justice, 3 to avoid or prevent wrong 
or irremediable injustice, 4 or to give effect to a 
clear equity of the party seeking it. 5 Conversely, 
some ground for equitable interposition must be al¬ 
leged 6 and shown, 7 and the set-off will not be al¬ 
lowed where it would be inequitable 8 or work m- 


99- 0 S —In re Susquehanna Chem¬ 
ical Corp, DCPa, 81 F Supp 1, af¬ 
firmed, CCA, Susquehanna Chem¬ 
ical Corp v. Producers Bank & 
Trust Co, Bradford, Pa, 174 F2d 
783. 

N H —Arcadia Knitting Mills v El¬ 
liott Mfg. Co, 195 A. 681, 89 NH 
188 

Pa —Harr v. Bankers Securities 
Corp, 196 A 522, 129 Pa Super 547 
—American Radiator Co v Modern 
Utilities Co, 164 A 925, 108 Pa 
Super 96. 

57 CJ- P 363 note 59. 

1. U.S ^—Gray v School Dist. of 
Borough of Brownsville, C.C A.Pa, 
67 F2d 141, certiorari denied Hus- 
tead v. School E>ist of Borough of 

. Brownsville, 54 S Ct 377, 291 US 
660, 78 LEd 1052—In re Susque¬ 
hanna Chemical Corp, DCPa, 81 
F Supp. 1, affirmed, 'CCA, Susque¬ 
hanna Chemical Corp v Producers 
Bank & Trust Co, Bradford, Pa, 
174 F 2d 783—J L Hudson Co v 
Thomas, DC Mich, 6 F Supp 857 
Fa.—Harr v. Bankers Securities 
Corp, 196 A 522, 129 Pa Super 547 
—American Radiator Co v Mod¬ 
ern Utilities Co, 164 A. 925, 108 
Pa Super. 96. 

57 CJ p 363 note 60 

2. US —In re First Nat Bank, T>C 
III, 23 F Supp 255, 258—-Corpus 
Juris quoted in Hutchinson Coal 
Co v Miller, D CW.Va, 20 F.Supp 
718, 730. 

Ind—Anderson v . Biggs, 77 NE2d 
909, 118 IndApp 266. 

57 CJ. p 363 note 62. 

Special circumstances 
If special circumstances exist 
■which entitle a defendant to equita¬ 
ble relief, a plea of equitable set-off 
is permitted—Hellberg v. Norns, N 
H., 84 A 2d 835. 

Mutual demands 

A court of equity will compel a 
set-off when mutual demands are 
held under such circumstances that 
one of them should he applied 
against the other and 6nly the bal¬ 
ance recovered—Harrison v. Adams, 
128 P.2d 9, 20 Cal.2d 646. 

Equitable set-off held proper 

(1) Where bank cashier and school 


district treasurer embezzled tax 
funds, school district was held enti¬ 
tled to equitable set-off when sued 
on warrants —First Nat Bank v 
Consolidated School Dist No 28 of 
Jackson County, 238 M W 634, 184 
Minn 635, reheard 240 NW. 662, 184 
Minn. 635 

(2) Where intervener had sought 
to have debt allegedly owed by de¬ 
fendant to plaintiff paid over to sher¬ 
iff to honor intervener's alleged at¬ 
tachment, defendant could interpose 
a set-off to intervener's claim not¬ 
withstanding the existence of other 
attachments in sheriff’s hands which 
might be prior to intervener's —Rus- 
so-Asiatic Bank v. Guaranty Trust 
Co of New York, D.CN.Y., 27 F 
Supp 382. 

3. US —Shannon v. Sutherland, C 
CASC, 74 F 2d 530, 79 ALR 583 
—In re First Nat Bank, D C Ill, 
23 FSupp 255-^Corpus Juris quot¬ 
ed in Hutchinson Coal Co. v. Mil¬ 
ler, DC.WVa, 20 FSupp 718, 730 

Md—Frank v. Wareheim, 7 A 2d 186, 
177 Md 43. 

N D —Marmarth School Dist. No. 12 
of Slope County v. Hall, 260 NW. 
411, 65 N.D 509 
57 C J. p 363 note 63. 

4. US — North Chicago Rolling Mill 
Company v. St Louis Ore & Steel 
Co, Ill., 14 SCt 710, 152 U.S 596, 
38 LEd 565—Corpus Juris quoted 
in Hutchinson Coal Co. v Miller, D 
CWVa, 20 F.Supp. 718, 730. 

D C.—Shima v. Shima, 148 F.2d 115, 
80 U S.App.D C 39. 

Ind—Anderson v Biggs, 77 NE2d 
909, 118 IndApp 256—Feucht v. 
Real Silk Hosiery Mills, 12 N.B 2d 
1019, 105 Ind.App. 405. 

5. C—Ex parte Mechanics Federal 
Savings & Loan Ass’n of Rock Hill, 
18 S E 2d 592, 199 SC. 23, 139 A. 
LR. 714. 

57 C J. p 363 note 64. 

Inequity and hardship 
Set-off is at times allowed where 
to deny it would entail inequity and 
hardship which its allowance would 
avert. 

U S.—Jewett v. Martinsville Milling 
Co, C-C.AJnd., 76 F 2d 153. 
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Ky.—Marcum v. Wilhoit, 162 SW2d 
10, 290 Ky 532. 

5. US —Corpus Juris quoted In 
Hutchinson Coal Co v Miller, D 
CW.Va, 20 FSupp. 718, 730 

Ind—Anderson v. Biggs, 77 NE 2d 
909, 118 Ind App, 266—Feucht v. 
Real Silk Hosiery Mills, 12 N E,3d 
1019, 105 IndApp. 405. 

57 C J. p 363 note 65. 

Equitable nature of set-off 
Equity will give relief where the 
set-off is of an equitable nature — 
Quitman Cooperage Co. v People's 
First Nat. Bank, 172 S.E 17, 178 Ga 
90—Hecht v P. H. Snook & Austin 
Furniture Co., 41 S.E. 74, 114 Ga. 
921 

6. U S.—Corpus Juris quoted in 
Hutchinson Coal Co. v. Miller, D.C- 
WVa, 20 FSupp. 718, 730. 

57 C.J. p 363 note 66. 

7. US —Corpus Juris quoted In 

Hutchinson Coal Co v. Miller, D. 
CW.Va, 20 FSupp 718, 730. 

Fla—Durham Tropical Land Corpo¬ 
ration v Sun Garden Sales Co., 151 
So. 327, 106 Fla. 429, rehearing de¬ 
nied 143 So. 758, 106 Fla. 429. 

Utah—Corpus Juris cited in Reeve 
v Blatchley, 147 P 2d 861, 865, 106 
Utah 259. 

57 CJ. p 363 note 67. 

Superior equity of third person 
A set-off will not be allowed on 
equitable principles if no special 
equity is to be subserved, especially 
if a superior equity of a third person 
will be injured.—Abrahams v. Wil¬ 
son, 3 A 2d 1016, 134 Pa.Super. 297. 
Profits from sale of lumber 
Profits from corporation’s lumber, 
sold by payees of corporation’s notes, 
were held not available as equitable 
set-off to stockholders, liable as co¬ 
makers, in absence of reason prevent¬ 
ing payees from applying such prof¬ 
its on other corporate indebtedness, 
—Jefferson Lumber Co, v. Powers, 
134 So 464, 223 Ala 63. 

8 . U.S.—Corpus Juris quoted in 
Hutchinson Coal Co. v. Miller, IX 
CW.Va,, 20 IF Supp, 718, 730. 

Mo,—Corpus Juris , cited In Sturdi¬ 
vant Bank v. Stoddard County, 5$ 
S-W.2d 702, 704, 33 2 Mo. 508. 
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justice, 9 or where it is not necessary to prevent ir¬ 
remediable injustice. 10 In dealing with the equitable 
right of set-off, the court looks through forms to 
determine the real facts and the true intention of 
the parties. 11 

There is some authority to the effect that the 
equitable grounds which will warrant overriding 
the statutory law have been limited to insolvency 
or nonresidence; 12 but it is generally held that 
these are not the sole grounds, 13 and other grounds 
are stated generally to include such a connection 
between the demands that one is the consideration 
for the other, an agreement to set them off, and a 
complete liquidation thereof at law. 14 Although it 
has been stated that there is a natural equity that 
cross demands should be offset against each other, 15 
and that the balance only should be recovered, 16 
an equitable right of set-off must be not only a 
natural equity, but such an equity as can be en¬ 
forced by judicial action, 17 and not one arising 
merely from moral considerations; 18 courts of 
equity will not enforce any vague equities of set¬ 
off which involve no rights or interests protected 
by the recognized rules of justice. 19 There has been 
said to be no such thing as an inherent equitable 
right of set-off, 20 Also, a mere right of set-off is 
not of itself an equity; 21 it becomes one only in 
consequence of some additional circumstance. 22 


A set-off in equity is not authorized by the mere 
circumstance of mutual and independent cross de¬ 
mands, 23 without circumstances from which it can 
be inferred that one debt was contracted on the 
faith of the other, 24 or that there was an agreement 
between the parties that one debt should be deducted 
from, or set off against, the other, 25 or some other 
intervening equity which renders the interposition 
of a court of equity necessary for the protection 
of the demand sought to be set off 26 One may 
not of his own election or by mere neglect, such as 
by a failure to assert a set-off when sued at law, 
create an equitable set-off in his favor 27 

“Mutual credit ” in the law of set-off, is a knowl¬ 
edge on both sides of an existing debt due to one 
party, and a credit by the other party founded on, 
and trusting to, such debt as a means of discharging 
it 28 It differs from ‘‘mutual debts” in that it is 
more comprehensive 29 An equitable set-off may 
be allowed where there is a mutual credit, or pre¬ 
sumption of mutual credit, between the parties, 30 
and, according to some authorities, a mutual credit 
is necessary to justify a set-off in equity. 31 

(2) Insolvency 

The insolvency of a person against whom a set-off is 
claimed may be a sufficient ground for the allowance 
thereof, particularly where such insolvency is coupled 
with other matters. 


Utah—Corpus Juris cited In Reeve 
v. Blatchley, 147 P 2d 861, 865, 106 
Utah 259. 

57 C X p 363 note 68 

9- U.S —Corpus Juris quoted in 
Hutchinson Coal Co v. Miller, D 
CWVa.20 FSupp 718, 730. 

Mo—Corpus Juris cited in Sturdi¬ 
vant Bank v Stoddard County, 58 
S W 2d 702, 704, 332 Mo. 568. 

Utah—Corpus Juris cited in Reeve 
v Blatchley, 147 P.2d 861, 865, 106 
Utah. 259. 

57 CX p 363 note 69. 

10. U S.—Corpus Juris quoted in 
Hutchinson Coal Co. v. Miller, D C. 
W.Va, 20 PSupp 718, 730 

Mass—Bates v Cosmopolitan Trust 
Co, 133 NHI 758, 240 Mass 162. 

Mo—Corpus Juris cited in Sturdi¬ 
vant Bank v Stoddard County, 58 
SW.2d 702, 704, 332 Mo. 568. 

H. Pa<—In re Harr, 179 A. 238, 319 
Pa. 89 

12. Ind.—Anderson v. Biggs, 77 Nj 
E 2d 909, 118 IndApp 266 

13. Ala.—Dudley v. Whatley. 14 &o^ 
2d 141, 244 Ala. 508, 147 A LR 508; 

Ga—Crandall v Shepard, 143 SB. 
587, 166 Ga. 396. 

14. 1 By.—GraJhaLm * v. Tilfordt 1 Mette. 
112-^Mbtofe r* Tkdl, 7 TJB.Mom 
455. 


15. U S.—Hoffman v Gleason, C C.A 
Mich, 107 F 2d 101 

57 C.X p 3 63 note 77. 

16. U S —Hoffman v. Gleason, su¬ 
pra. 

57 C.X p 363 note 77. 

17. N.Y -r-Van Pelt v Boyer, 8 How 
Pr. 319 

Utah—Corpus Juris quoted in Reeve 
v. Blatchley, 147 P 2d 861, 865, 106 
Utah 259. 

18. N Y —Van Pelt v. Boyer, 8 How 
Pr 319. 

Utah—Corpus Juris quoted in Reeve 
v. Blatchley, 147 P 2d 861, 865, 106 
Utah 259 

19. Ill.—Houston v. Maddux, 53 N 
E. 599, 179 Ill 377 

57 CX p 363 note 81 

20. Ill.—Smith v, Billings, 62 Ill- 
App. 77. 

21. Ky.—Graham v. Tilford, 1 Mete. 

112 . 

Utah.—Corpus Juris cited in Reeve 
v Blatchley, 147 F.2d 861, 865, 106 
Utah 259 

22. 4 Ely.—Graham v: Tilford, 1 Mete* 

- 112 . ’ ' ■ - 1 

Utah.—Corpus Juris cited in Reeve 

- V, Blatchleyj 147 P.2d 86>1* 865, 
Utah 069. ’ ' ' , / . 4 


23. Ala—Fischer v Pope, 171 So. 
762, 233 Ala. 301. 

57 CX P 363 note 85. 

24. NY—Pond v. Harwood, 34 NE 
768, 139 NY 111 

57CJ p 364 note 86 

25. N Y —Munger v Albany City 
Nat Bank, 85 NY 580 

57 CJ p 364 note 87. 

26. Or—Pearson v Richards, 211 P. 
167, 106 Or 78 

57 CJ p 364 note 88. 

27. Ala —Alabama Dime & Stone Co. 
v. Adams, 133 So 580, 222 Ala. 
538 

1 , 

28. N.Y.—Corpus Juris cited in 
Irving Trust Co. v, B Altman & 
Co, 270 NYtS. 781, 785, 151 Misc. 
504 

57 C*J. p 364 note 90. 

29. Del —Corpus Juris cited in 
Reed v Ofentral Nat Bank of Wil¬ 
mington, '184 A 772, 775, 7 W.W. 
Harr. 429 

57 C X p 364 note 91. 

30. Iowa—Tuttle v Bisbee, 120 N. 
^7. 699; 144 Iowa 53 

57,C.^T. p 364 notes 92, 93. 

81 , Dek-T-Small. v. Collins, 11 Del. 
273—Adair v. Newlm, 100 A. 792, 
11 Del.Ch. 242. 
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The insolvency of a person against whom a set¬ 
off is claimed may be a sufficient ground for the 
allowance of the set-off in equity, 32 and in such 
case it is only the balance after the set-off which 
is the real or just sum owing by or to the insol¬ 
vent. 33 Although some authorities have inclined to 
the view that mere insolvency alone does not consti¬ 
tute a ground for the interference of the court, 
and that some further equity must exist m order to 
induce an equity court to act, 34 other authorities 
take the position that insolvency is a distinct equita¬ 
ble ground of set-off 35 and may of itself raise an 
equity which will justify the interference of the 
court. 36 At any rate, insolvency is a material cir¬ 
cumstance to be considered in determining whether 
an equitable set-off should be allowed, 37 and, when 
coupled with other matters, may authorize the al¬ 
lowance of a set-off. 38 

While it seems that in some early cases insolvency 


was the only ground of equitable set-off recog¬ 
nized, 39 nevertheless an equitable set-off may be 
allowed on other grounds against a party who is 
solvent. 40 Equity will not grant a set-off on the 
ground of insolvency where the allegation of in¬ 
solvency is not sustained by proof 41 Where in¬ 
solvency is alleged rather as a reason for castigation 
than an equitable ground of relief, equity will not 
intervene 42 

Insolvency of third person. The insolvency which 
will furnish a foundation for the allowance of an 
equitable set-off in cases not provided for by stat¬ 
ute is not the insolvency of a third person, but of 
the debtor of the party seeking relief. 43 

Insolvency proceedings . It has been held that in 
insolvency proceedings the question of set-off is 
purely a question of equity, and that the general 
statutes of counterclaim and set-off, unless specially 


32. U.S.—U. S v. National City 
Bank of New York, CCANT, 83 
F 2d 236, 106 ALB 1235, certiorari 
denied 57 & Ct 25, 299 US 563, 81 
LEd. 414—First Nat Bank v Ma¬ 
lone, CCAIowa, 76 F 2d 251 —Gray 
v. School List of Borough o t 
Brownsville, CC.APa, 67 F2d 141, 
certiorari denied Hustead v. School 
List, of Borough of Brownsville, 
64 SfCt. 377, 291 U.S. 660, 78 L Ed. 
1052—Atlantic Coast Line R Co 
v. U. S. Fidelity & Guaranty Co., 
D C.Ga, 52 F Supp. 177 

Ala.—Corpus Juris cited in Fischer 
v. Pope, 171 So 752, 754, 233 Ala. 
301—Corpus Juris cited in Hall v 
Clark, 151 So. 445, 446, 227 Ala 
571. 

Cal—Harrison v. Adams, 128 P.2d 
9, 20 Cal 2d 646—Downey v. 

Humphreys, 227 P.2d 484, 102 Cal. 
App 2d 323 

Conn.—Hartford Nat Bank & Trust 
*Co. v Riverside Trust Co., 167 A. 
811, 117 Conn. 276. 

D.C.—Brownley v. Peyser, 98 F.2d 
337, 69 App DC. 56. 

Ga —Collins v Garrett, 177 S E 275, 
50 Ga App. 203 

Iowa—Briley v. Board of Sup’rs of 
Story County, 287 NW 242, 227 
Iowa 55—Corpus Juris cited in An¬ 
drew v. American Sav Bank & 
Trust Co., 251 N.W. 48, 50, 217 
Iowa 657. 

Me.—Cooper v. Fidelity Trust Co, 
170 A. 726, 132 Me. 260. 

Mass.—In re Francis & Badger Mo¬ 
tor Co, 8 N.B 2d 797, 297 Mass 
366. 

Mo. — Corpus Juris cited in Sturdi¬ 
vant Bank v. Stoddard County, 58 
S.W 2d 702, 703, 332 Mo. 568— Cor- 
pus Juris cited in Dalton v. Sturdi¬ 
vant Bank, 76 S.W.2d 425, 426, 230 
Mo.App. 800. i 


I Neh—Sherwood v. Salisbury, 299 N. 

W. 185, 139 Neb 838 
NY.—Burns v. Lopez, 175 NE 537, 
256 N Y. 123—’Siegel v State, 28 N. 
Y S.2d 958, 262 App Div. 388 
ND—Marmarth School Dist No 12 
of Slope County v. Hall, 260 NW 
411, 65 ND 509 

Ohio —Union Properties v. Baldwin 
Bros. Co., 47 N E 2d 983, 141 Ohio 
St 303, 149 A.LR 725—Smith v. 
Fulton, 199 NE. 218, 51 Ohio App. 
12 . 

Okl—Southern Sur Co. of New York 
v Maney, 121 P.2d 295, 190 Okl 
129 

Tex—Watts v. Gibson, Civ.App., 33 
S W 2d 777 
57 C J p 364 note 96. 

Set-off against: 

Assignee for benefit of creditors 
see Assignments for Benefit of 
Creditors § 157 

Assignee or trustee in insolvency 
proceedings see Insolvency §§ 10, 
14. 

Trustee in bankruptcy see Bank¬ 
ruptcy § 211. 

Basic principle giving rise to equi¬ 
table right of set-off is injustice of 
permitting one person to enforce 
claim, while at same time because 
of his insolvency other party with 
equally as meritorious a claim is left 
with demand wholly unenforceable 
against insolvent debtor—Fischer v. 
Pope, 171 So 752, 233 Ala. 301—Nor¬ 
ris v. Commercial National Bank of 
Anniston, 163 So. 798, 231 Ala. 204. 

33. Ky—Bryant Bros v. Wilson, 69 
S.W 2d 1020, 253 Ky. 578. 

N J.—Thomas v. National Bank of 
New Jersey, 198 A 539, 16 N.J. 
Misc. 271. 

N.Y.—Long Beach Trust Co, v. War- 
shaw, 190 N.B. 659, 264 N.Y. 331— 

14 


In re Schwab's Estate, 68 N.Y.S. 
2d 776. 

Ohio.—Union Properties v. Baldwin 
Bros Co, 47 N.B 2d 983, 141 Ohio 
St. 303, 149 ALR. 725. 

34. Miss—Chandler v. Cooke, 137 
iSo. 496, 163 Miss. 147. 

57 C.J. p 365 note 97# 

35. Ga.—Crandall v. Shepard, 143 S. 
E 587, 166 Ga 396. 

Ill—EJhrat v. Marrone, 191 Ill.App. 

121 . 

36. Conn—Goodwin v. Keney, 49 
Conn 563 

37. N Y —Hughitt v. Hayes, 32 N.B. 
706, 136 N.Y. 163. 

Assignments and receiverships 

Courts of equity will grant relief 
and prevent the defeat of the equita¬ 
ble right of set-off by the interposi¬ 
tion of assignments and receiver¬ 
ships, whenever there appears any 
substantial equity in favor of the 
claim —Clark Car Co. v. Clark, O.C.A. 
Pa, 48 F 2d 169. 

38. Okl.—Scrivner v. McClelland, 
182 P. 503, 75 Okl. 239. 

57 C.J. p 365 note 2. 

38. Conn.—Gaylord v. Couch, 5 Day 
223 

Vt—Blake v. Langdon, 19 Vt. 485, 
47 Am.D. 701. 

40. R.I.—Baker v. Hawkins, 14 R.X. 
359. 

57 C.J. p 365 note 5. 

41. Wie.—Smith v. Dickinson, 76 N. 
W. 706, 100 Wis. 574. 

57 C.J. p 365 note 3, 

43. Tex.—Hart v. Davis, 21 Tex. 
411. 

43. Neb.*—State ex rel. Sorensen v. 
Weston Bank, 251 N.W, 164, 125 
Neb. 612. 
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made to apply to insolvency, have no bearing on the 
question. 44 

(3) Nonresidence 

In most Jurisdictions the nonresidence of a party 
against whom a set-off is claimed is a sufficient ground 
for equitable interference to allow the set-off. 

In a majority of jurisdictions the nonresidence of 
a party against whom a set-off is claimed is deemed 
to be a sufficient ground for equitable interference 
to allow the set-off; 45 but in some jurisdictions the 
mere fact of nonresidence unaccompanied by any 
other equitable condition is considered insufficient to 
warrant the application o-f the doctrine of equitable 
set-off. i6 Nonresidence and fraud together may be 
sufficient to warrant the allowance of an equitable 
set-off 47 The nonresidence of a company has 
been held not sufficient to allow a set-off where the 
company was authorized to do business in the 
state and had designated a resident agent on whom 
process could be served. 48 

§ 6. - Counterclaim 

A counterclaim has been defined as a cause of action 


In favor of the defendant on which he might have sued 
the plaintiff and obtained affirmative relief in a separate 
aotion. it is a purely statutory remedy and was not 
known to the common law. 

The term “counterclaim” is a general and compre¬ 
hensive one. 49 At times the courts have found it 
perplexing to define, 50 or say what constitutes, 61 a 
counterclaim; and sometimes the courts consider 
it inadvisable to attempt to define the meaning of 
the language employed in a statutory definition 
which has purposely been made comprehensive in 
its terms and general in its expression. 62 It is de¬ 
fined judicially as a cause of action in favor of 
defendant on which he might have sued plaintiff 
and obtained affirmative relief in a separate ac¬ 
tion; 63 a cause of action existing m favor of de¬ 
fendant against plaintiff. 54 Also, the term is de¬ 
fined by code or statutory provision in some states, 65 
although not in other states ; 66 and it is not given 
the same meaning m all the states. 57 The word 
“counterclaim” is used in some statutes in its 
generic sense 68 and not in a technical or distinctive 
sense 59 


44. Iowa—Parker v Schultz, 257 N 
W. 670, 219 Iowa 100 

45. U.S —U. S. v National City 
Bank of New York, C.C.AN.Y., 83 
F.2d 236, 106 A.L.R. 1235, certio¬ 
rari denied 57 S.Ct 25, 299 U.S. 563, 
81 LBd 414—Clarke v. Hot 
Springs Electric Light & Power 
Co, C.CAWyo., 76 F2d 918, certio¬ 
rari denied 56 S.Ct. 147, 296 U.S. 
624, 80 L.Ed, 443. 

Ga—Collins v Garrett, 177 S IS 275, 
60 Ga.App. 203 

Ky—Cincinnati Butchers Supply Co. 
v Kentucky Packers, 147 S.W.2d 
48, 285 Ky. 104, 

NH.*—Arcadia Knitting Mills v. El¬ 
liott Mfg, Co., 195 A. 681, 89 N.H 
188. 

Okl.—Southern Surety Co of New 
York V. Maney, 121 P.2d 295, 190 
Okl. 129. 

67 C.J. p 366 note 8. 

Nonresidence and absence of prop¬ 
erty In state constitute ground for 
equitable sot-off,—Atlantic Coast 
Lino It. Co. v. U S, Fidelity & Guar¬ 
anty Co., E>.C.Ga, 52 P'Supp 177. 

46. Mass.—Adams v. Grundy, 152 N. 
E. 379, 256 Mass, 246. 

57 C.J. P 366 note 9. 

47. Ga.— Corpus Juris cited in 
Aetna Ins. Co, v, Lunsford, 177 S. 
E. 727, 729, 179 Ga. 716. 

Okl .—Caldwell v. Stevens, 167 P. 
610, 64 Okl, 287, L.R.A.1918B 421, 

4a Ga.—Jffltna Ins. Co. V, Lunsford, 
177 S.B. 727, 179 Ga. 716. 

49. Aria,—Valley Gin Co. v, Mc¬ 
Carthy, 106 P,2d 604, 56 Ariz. 181. 
67 C.J. P 866 note 21. 


50. N Y —Silliman v. Eddy, 8 How. 
Pr. 122. 

51. Ark—Hays v McLain, 50 S.W.* 
1006, 66 Ark 400. 

52. Ohio.—Price v. Kobacker Furni¬ 
ture Co, 152 N.B. 301, 20 Ohio App 
464. 

53. U.S.—Corpus Juris cited in 
Hann v. Venetian Blind Corpora¬ 
tion, D C Cal, 15 FSupp. 372, 376 

Ariz—Valley Gin Co. v. McCarthy, 
106 P.2d 504, 507, 56 Ariz 181. 

Neb.—Corpus Juris quoted in McGerr 
v. Marsh, 26 N.W.2d 374, 378, 118 
Neb. 50. 

Pa—Jeffries v. Frishman Co., 99 
Pittsb.LegJ 529. 

57 C.J. p 366 note 22. 

Other definitions 

(1) A cross-demand in liquidation 
or reduction of plaintiffs' claim.— 
Smith v. Glover, 205 S.W. 891, 892, 
135 Ark. 531. 

(2) A declaration by defendant 
against plaintiff in the nature of an 
independent action, deferred until de¬ 
fendant is brought into court.—Penn¬ 
sylvania Co. for Insurances on Lives 
and Granting Annuities v. Lynch, 162 
A. 157, 158, 308 Pa. 23. 

(8) Something of a legal or equita¬ 
ble nature arising out of the contract 
or transaction set forth in the peti¬ 
tion as the foundation of the plain¬ 
tiffs claim, giving defendant a right 
to relief necessarily involved, or 
properly involved, in the action, to 
the end that a complete detertniaa- 
tion thereof may be had. 

Kan—Hodge v. Bishop, 151 P* 1105, 

I 96 Kan. 419. 


Neb.—Corpus Juris quoted in McGerr 
v. Marsh, 26 N.W.2d 374, 378, 148 
Neb 50. 

54. Fla.—Peacock Hotel v. Shipman, 
138 So. 44, 47, 103 Fla. 633. 

Mont.—Lappin v. Martin, 228 P 763, 
766, 71 Mont. 233—Babcock v Max¬ 
well, 54 P. 943, 945, 21 Mont. 507. 
NY—Williams v. Edward Be V. 
Tompkins, Inc., 204 N.Y S. 168, 172, 
208 App Div 574—Humphrey v. 
Conroy Motor Corp., 298 N.Y.S. 330, 
333, 164 Misc. 51. 

Ohio.—Braden v. Neubrander, 101 N. , 
E 2d 789, 89 Ohio App. 295. j 

Similar definition. I 

A counterclaim usually is defined 
as a cause of action in favor of de¬ 
fendant against plaintiff, which de¬ 
fendant is authorized to litigate m 
opposition to plaintiff's claim in the 
same action, and, where used in a 
statute which does not otherwise de¬ 
fine it, it will be deemed used in such 
sense,—Wilson v, Trornly, 89 N E 2d 
22, 404 Ill. 307. 

55. Iowa.—Evans v. Evans, 210 N 
W. 564, 202 Iowa 493. 

57 C.J. p 367 note 23. 

56. Conn—Boothe v Armstrong, 57 
A. 173, 76 Conn 530. 

W.Va,—Bowdish v Groscup, 74 SB 
950, 70 W.Va, 768. 

57. W.Va,—Bowdish v. Groscup, su¬ 
pra. 

58. Conn.—Lescoe v. Kinstler, 70 A. 
2d 131, 136 Conn. 253. 

Fla —Symonds v. Browning, 24 So 2< 
526, 156 Fla, 808. 

59. Fla,—Symonds v. Browning, su¬ 
pra. - 
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t, -A counterclaim is a purely statutory remedy 60 
of Modern origin; 61 it was not known to the com¬ 
mon law 62 or before the adoption of the codes, 63 
and in some states there has been said to be no 
statute providing for a counterclaim, at least in an 
action at law. 64 It is substantially a cross action 
by defendant against plaintiff, 65 and secures to de¬ 
fendant the full relief which a separate action at 
law, 66 or in equity, as by a bill in chancery, 67 or a 
cross bill 63 would have secured to him on the same 
state of facts. 

A counterclaim is not necessarily confined to the 
justice of plaintiff’s claim, and does not seek to de¬ 
feat it as a cause of action. 69 Rather, it meets 
plaintiff’s claim by opposing to it a demand on the 
part of defendant to the end that a complete deter¬ 
mination of the right to and amount of recovery may 
be had in the same action, 70 it represents defend¬ 
ant’s right to have the claims of the parties counter¬ 
balanced in whole or in part, judgment to be entered 
for the excess, if any 71 A counterclaim may be 
legal or equitable in character, 72 and m some juris¬ 


dictions is available at law 73 or in equity. 74 In 
other jurisdictions, however, pleading counterclaims 
is not permissible in actions at law, but defendant 
must use set-off or recoupment. 75 It has been said 
that a counterclaim is auxiliary to the proceeding in 
the original suit and depends on it. 76 

Counterclaim by plaintiff . There is no rule or 
practice of procedure which allows plaintiff to set 
up a counterclaim against defendant. 77 

§ 7. - Counter Complaint 

A counter complaint Is a claim set up by defendant 
against plaintiff. 

A counter complaint is a claim set up by defend¬ 
ant against plaintiff m an action brought against the 
former. 78 

§ 8. - Reconvention 

Reconvention, in the civil law, Is equivalent In general 
to a counterclaim; it is a demand that a defendant In a 
suit is permitted to engraft on the main action. 

“Reconvention,” “reconventional demand/' and 


60. Anz.—Valley Qm Co. v Mc¬ 
Carthy, 106 P 2d 504, 56 Anz 181 

NM—Turkenkoph v, Te Beest, 232 
P.2d 684, 55 NM 279 . 

N.Y —’Seibert v. Bunn, 110 N.E. 447, 
216 N.Y 237—Stafford Security Co 
v, Kremer, 249 N.Y S. 670, 232 App 
Div. 265, reversed on other grounds 
179 N.E. 32, 258 NY. 1, 78 A.LR 
822. 

57 C.J. p 366 note 12. 

61. Iowa.—Evans v. Evans, 210 N 
W. 564, 202 Iowa 493. 

62. US —Clark v. Manufacturers 
Trust Co, CANY, 169 F.2d 932, 
affirmed in part and vacated In 
part on other grounds McGrath v. 
Manufacturers Trust Co., 70 S Ct. 
4, 338 US 241, 94 L Ed 31. 

Anz—Valley Gin Co. v. McCarthy, 
106 F,2d 504, 56 Ariz 181. 

N.H.—Harry I Soble, Inc. v. Fiske 
Lumber Co, 74 A 2d 381, 96 N.H. 
279—Lehigh Nav. Coal Co. v. 
Keene Coal Co., 197 A 410, 89 N.H. 
274. 

NM—Turkenkoph v. Te Beest, 232 
P 2d 684, 55 NM. 279 
N.Y—Otto v Lincoln Sav. Bank of 
Brooklyn, 51 N.Y.S 2d 561, 268 ipp. 
Div. 400, affirmed 62 N.E 2d 236, 294 
N.Y 798 

57 CJ. p 366 note 14. 

63. N C.—Valentine v. Hallman, 63 
N.C. 475. 

57 C.X p 366 note 15 

ek N.H.—Harry I. Soble, Inc. v. 
Fiske Lumber Co., 74 A. 2d 381, 96 
NH 279—Lehigh Nav. Coal Co. v. 
Keene Coal Co., 197 A. 410, 89 N.H 
274. 

57 C.X p 366 note 16. 


65. Ill —Edward Edmger Co. v. 
Willis, 260 Ill.App 106, 125 

•N.Y.—Bank of U S. v. Frost, 255 N. 

YS 763, 766, 142 Misc. 589. 

N C.—Manufacturers & Jobbers Fi¬ 
nance Corporation v. Lane, 19 S. 
E.2d 849, 854, 221 N.C 189—Lum- 
mus Cotton Gin Co. v. Wise, 157 
S.E. 20, 21, 200 N.C. 409. 

N.D—Zeman v Mikolasek, 25 NW. 
2d 272, 75 ND. 41 

5 C.—Campbell v. Moore, 1 S.E.2d 
784, 797, 189 S.C 497—Mobley v. 
Cureton, 6 S C. 49, 68. 

57 C J. p 366 note 17. 

Counterclaim as constituting inde¬ 
pendent action see supra § 1. 
“Counter action” 

Ind—Sams v Kern, 98 NE.2d 920, 
921, 121 Ind App. 208. 

Matter embraced 

A counterclaim relates to matter 
which might be the subject of an ac¬ 
tion and give rise to a judgment inde¬ 
pendent of the matters set forth in 
the complaint to which it is inter¬ 
posed.—Campbell v. Moore, 1 SE.2d 
784, 189 S.C. 497—Mobley v. Cureton, 

6 SC 49 

66. Neb.—McGerr v Marsh, 26 N» 
W 2d 374, 148 Neb. 50. 

57 C.J. p 366 note 18. 

67. Neb.—McGerr v. Marsh, supra. 
57 C.J. p 366 note 19. 

68. Pa —Shrum v, Carcase, 2 Pa 
List & Co. 686. 

57 C.J. p 366 note 20. 

69. Iowa,r~Hedinger v. Herweh, 34 
N.W 2d 202, 239 Iowa 1146. 

Neb,—Olsen v. McMaken & Pentzien, 
297 N.W. 830, 139 Neb. 506. 

16 


Counteroiaim recognizes propriety 
of bill and is subordinate thereto, 
and both may go to decree regard¬ 
less of each other.—Brandtjen <& 
Kluge, Inc., v. Joseph Freeman, Inc., 
C.IC.A.N.Y., 75 F„2d 472, affirmed 
Chandler & Price Co. v Brand tjen & 
Kluge, 56 S.Ct. 6, 296 U.S. 53, 80 L. 
EJd. 39 

70. Iowa.—Hedinger v. Herweh, 34 
NW.2d 202, 239 Iowa 1146. 

71. Neb.—Olsen v. McMaken & 
Pentzien, 297 N.W. 830, 833, 139 
Neb. 506. 

72. U.S—TavitofT v. Stepovich, C.C. 
A Alaska, 91 F.2d 106. 

III.’—People ex rel. Bradford Supply 
Co v. Circuit Court of Pulaski 
County, 66 N.B.2d 420, 393 III. 520. 
NY.—Village of Flclschmnnns v. 

Silberman, 15 N.YS.2d 904. 

57 C.X p 367 note 32. 

Equitable set-off generally see su¬ 
pra § 5. 

73. N.X—Stier v, Schrctber, 66 A. 
2d 463, 3 N.XSuper. 450. 

74. U.S—TavitofT v. Stepovich, C.C. 
A Alaska, 91 F.2d 106. 

75. Fla.—Belco Light Co. v. John L* 
Boy Hutchinson Properties, 128 So, 
831, 99 Fla. 410. 

76. N.J.—Hoffman v. Maloratsky, 
164 A. 260, 112 N.J.Bq. 333. 

77. N.C.—Gatling v. Carteret Coun¬ 
ty, 92 N.C. 536, 53 Am.R. 482. 

78. Puerto Bico.—People v. Marti¬ 
nez, 28 Puerto Rioo 685, 

Cross complaint or cross petition see 
Pleading g 167 b. 
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“demand in reconvention” are civil-law terms, 79 
and have variously been defined as, or said to be, 
equivalent to “counterclaim ;” 80 a demand that a 
defendant in a suit is permitted by a courtesy of 
the law to engraft on the main action; 81 the de¬ 
mand which defendant institutes in consequence of 
that which plaintiff has brought against him 82 It 
is in the nature of a cross action seeking equitable 
relief. 83 A statute providing that, where there is 
no express law, the judge is bound to proceed and 
decide according to equity is inapplicable to the 
filing of a reconventional demand where there is an 
express statute on the subject of reconventional de¬ 
mands 84 

Summary actions . It has been held that a re- 
conventional demand amounting to an ordinary ac¬ 
tion cannot be filed in a summary action instituted 
by plaintiff, 86 and that defendant by reconvening 
•cannot convert a summary action into an ordinary 
action so as to authorize the filing of a reconven¬ 
tional demand. 86 In this connection, the granting of 
a continuance of a summary action at the request 
of defendant does not change an action from a 
summary one to an ordinary one so as to authorize 


the filing of a reconventional demand; 87 but where 
plaintiff has been granted a long continuance, there¬ 
by destroying the summary character of his proceed¬ 
ing, a reconventional demand may be interposed. 88 

§ 9 , - Compensation 

Compensation, as used in the civil law, Is the extinc¬ 
tion of debts of which two persons are reciprocally debtors 
to one another, by the credits by which they are recipro¬ 
cally creditors of one another; and under this doctrine 
the debts extinguish each other by mere operation of 
law to the amount of their respective sums, without any 
act of either party. 

“Compensation” is a civil-law term 89 and is of 
three kinds, legal or by operation of law; compen¬ 
sation by way of exception; and by reconvention. 90 
“Compensation” has been defined as the extinction 
of debts, of which two persons are reciprocally 
debtors to one another, by the credits by which 
they are reciprocally creditors of one another; 91 
a reciprocal acquittal of debts between two persons 
who are indebted the one to the other. 92 It was 
founded on a natural equity which permitted the 
reciprocal acquittal of mutual debts. 93 

Where two persons are indebted to each other 


79. Tex —Egery v. Power, 5 Tex. 
501. 

67 C.J. p 367 note 35—53 C.J. p 697 
note 26. 

80. Wis.—McLeod v Bertschy, 33 
Wis. 176, 14 Am.R. 755. 

18 C.J. p 480 note 84. 

Wrongful garnishment 

A plea in reconvolition for dam- 
agos for wrongfully procuring a 
writ of garnishment in aid of plain¬ 
tiff's suit is a counterclaim founded 
on a cause of action arising out 
of, incident to, or connected with 
plaintiff's cause of action, within a 
statute recognizing defendant’s right 
to plead such counterclaim in set-off. 
—Waldman-Ross Grain Co. v. Davi¬ 
son & Co., Tex.Oiv.App., 251 S.W. 
521. 

81. La,—Suberville v. Adams, 16 So 
652, 653, 47 La.Ann. 68. 

82. La.—Rives v. Starcke, 196 So. 
657, 659, 195 lLa. 378. 

Similar definitions 

(1) An notion by a defendant 
against a plaintiff in a former ac¬ 
tion, based on cross demands of 
either a liquidated or unliquidated 
nature growing out of, Or connected 
with, a principal cause of action,— 
Walcott v. Hedrick, $,Tex, 406, ,414 
—57 C.J. p 868 note $7. 

(2) Other definitions see 57 C.J*. 
p 867 note 36. 

. . , <\ 5 t I 

83. T.exur-rCQleinan v. Bunoe^3?-73ex. 

171. ‘ u „ , ■ f ' 

57 K&8 „ t i * 
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84. La.—Wallace v. Thompson, App., 

8 So.2d 126. 

Reconventional demands held im¬ 
proper 

(1) Defendants' reconventional de¬ 
mand for dental work, done for wife 
of laborer suing for wages due, 
should have been rejected and 
amount thereof credited on plaintiff’s 
claim, where dentist testified that 
ho transferred account to apply on 
such claim—Shively v. Perkins, La. 
App., 157 So. 303. 

(2) Where shipyard’s demand for 
value of work done in repairing and 
painting boat was rejected, owner 
of boat could not recover on recon¬ 
ventional demand against shipyard 
amount paid another to caulk and 
paiht bottom of boat—Walter E. 
Canulette & Son v. Clesi, La.App., 
39 So 2d 853. 

(8,) In petitory action by niece of 
deceased against deceased’s husband 
to obtain possession of realty devis¬ 
ed to niece, the merit of husband's 
claim for money paid on mortgage 
and for repairs and on account of 
deceased's funeral, and loan to de¬ 
ceased's bon at deceased’s request, 
could not be urged by way of recon-; 
ventional demand, since husband was 
not a possessor in good faith wtthih 
the requirement of the statutetav^- 
Wallace v. Thompson, La.App., 8 ( 
So.2d 126. ' • i 

85. La.—A. N*. Goldb4r£, * link v. 

Poynter, h , App* *, 157 ' £72,, , 

47 

I [ftooky-Bundscho Library i 


86. La.—A. N. Goldberg, Inc. v. 
Poynter, supra. 

87. La —A JST. Goldberg, Inc., v. 
Poynter, supra 

88 . La—Williams & Gray v. Stew¬ 
art, App , 147 So. 103 

89. Tex.—Holliman v. Rogers, 6 
Tex 91 

57 C.J. p 368 note 40. 

90. La.—Stewart v. Harper, 16 La* 
Ann. 181. 

91. Iowa.—Tuttle v. Bisbee, 12(h If* 
W. 699, 144 Iowa 53. ,n 

12 C.J. p 232 note 54, i 

Other definitions * , < , 

(1) A mode of extinguishing a 
debt, which takes place, by mere op¬ 
eration of law, where debts - equally 
liquidated and demandable- are recip¬ 
rocally due.—Dorvjn v. Wiltz, 11 La. 
Ann. 514, 

(2) A mode of payment which 
takes’ place by thb mere operation 
of law, without the knowledge of the 
debtor,- the,, two debts being recipro¬ 
cally extinguished as soon as they 
exist simultaneously to the amount 
of their respective sums.—Sliman v. 
Mahtool^ l$6,So. 749, 750, 17 La.App. 
635«r ia |0|j. P 232 note 57. 

1 (8) Additional definitions see 12- 
GiJV p *23* note 53, p 233 note 58 

92. Tex.—-Howard v, Randolph, 11 
S.W. 495, 73 Tex. 454. 

12’ C:J. p 232 note 55 

)i, - 

93. La.—Teutonia Bank, etc., Co. v- 
Kim, 9 La.A., Orleans, 345. 
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simultaneously, 94 for clear and liquidated debts, 96 
compensation takes place, under the civil law, from 
the moment the two debts coexist, and they extin¬ 
guish each other by the mere operation of law to 
the amount of their respective sums, 96 without any 
tender or act of either party. 97 It takes place 
only between two debts, having equally for their 
object a sum of money, or a certain quantity of 
consumable things of one and the same kind, and 
which are equally liquidated and demandable. 98 

Retroactive effect Compensation, when decided 
by the court to be legal, has a retroactive effect to 
the day both debts, simultaneously existing, were 
liquidated, due, and demandable. 99 A plea m 
compensation has a retroactive effect as of the date 
when the parties became indebted to each other. 1 

Exceptions. Under the civil code a demand of 
restitution of a deposit is an exception to the rule 
that compensation takes place between debtors; 2 
but this does not apply so as to prevent compensa¬ 
tion or offset where the money involved does not 


in fact constitute a deposit. 9 A loan for use also 
constitutes an exception to the doctrine of compen¬ 
sation. 4 Further, under the code, compensation does 
not take place in the case of a demand of restitution 
of a thing of which the owner has been unjustly 
deprived, 5 but the word "thing” as used in such 
provision should not be given a strained construc¬ 
tion, 6 and does not refer to a sum of money. 7 

Facultative compensation is compensation which 
operates by the will of the parties when one of them 
removes an obstacle resulting from the dispositions 
of the law. 8 It depends on the waiver by a party 
of the right to the protection of a statute which 
makes certain debts not subject to compensation. 9 
In facultative compensation one of the conditions is 
lacking for legal compensation, 10 as where one of 
the two debts is not liquidated, or is suspended by 
a term, or involves a credit arising out of a de¬ 
posit; 11 and in such cases, if the parties agree to 
accept in compensation the nonliquidated debt, or 
if the one who had the right renounces the benefit 


Ohio.—Fuller v Steiglitz, 27 Ohio St 
355, 22 Am R. 312 

94. La.—'Blanchard v. Bank of Mor¬ 
gan City & Trust Co, App., 185 So 
120 

57 CJ p 368 note 43. 

95. Philippine.—Luengo v. Herrero, 
17 Philippine 29 

57 C.J. p 368 note 44. 

96. La—Oilbelt Motor Co v George 
T Bishop, Inc., 118 So. 881, 167 
La 183—Beyer Transp Co v. 
Whiteman Contracting Co., App, 
187 So 143—Blanchard v. Bank of 
Morgan City & Trust Co, App, 
185 So. 120—Coyle v. Coyle, App., 
177 So 109—Ryland v. Natchitoch¬ 
es Oil Mill Co., App, 148 So 
457. 

Matter of course or of right 

(1) ''Compensation'* takes place as 
a matter of course between two debts 
which have equally for their object 
a sum of money and which are equal¬ 
ly liquidated and demandable except 
m case of restitution of a deposit 
and a loan for use—Brown v Canal 
Bank & Trust Co, CCA La., 141 F. 
2d 832 

(2) Compensation takes place of 
right between individuals when the 
debts due by the respective parties 
are equally due and demandable and 
where the character of the debts is 
the same—City of New Orleans v 
Finnerty, 27 La.Ann. 681, 21 Am R. 
569—Brock v Natal bany Lumber 
Co., L&.APP., 179 So. 322. 

Insolvency 

Right to plead compensation be¬ 
tween account owed by estate and 
owing to estate was held not lost 
because of estate's insolvency, where 


debts arose and compensation took 
place during deceased’s lifetime.— 
Ryland v Natchitoches Oil Mill Co , 
La App, 148 So. 457. 
j 97. US —Connolly v. Commercial 
Nat Bank in Shreveport, D.C La, 
89 F Supp 976, amended on other 
grounds 90 F.Supp. 264, modified 
on other grounds, CA., 189 F 2d 
608. 

La—Blanchard v. Bank of Morgan 
City & Trust Co, App., 185 So 
120 . 

57 C.J p 368 note 46. 

Automatic operation 

(1) With certain statutory excep¬ 
tions, compensation takes place au¬ 
tomatically between two debts which 
are equally due and demandable — 
In re Interstate Trust & Banking Co , 
La App, 194 So. 35. 

(2) In suit by discharged employee 
for salary and commissions, amounts 
of his indebtedness to defendant, as 
disclosed by accounting prayed in 
defendants’ reconventional demand 
for sums allegedly embezzled by 
plaintiff, and amount admitted in 
answer to be due plaintiff from de¬ 
fendants, automatically operated pro 
tanto as offsets or compensation 
against each other—Foreman v. Pel¬ 
ican Stores, La.App., 21 So.2d 64. 

98. La—Blanchard v. Bank of Mor¬ 
gan City & Trust Co., App., 185 So. 
120 

12 C.J. p 232 note 52. 

Exigible claims 

The claims must be exigible, that 
is, due—Carr v. Hamilton, La, 9 S. 
Ct 295, 129 US. 262, 32 L Ed. 669— 
12 C J. P 232 note 52 

99. La.—Brock v. Pan American Pe¬ 

18 


troleum Corp., 173 So. 121, 18C La. 
607. 

1. La—Brock v. Pan American Pe¬ 
troleum Corp, supra—Oilbelt Mo¬ 
tor Co. v. George T. Bishop, Inc., 
118 So. 881, 167 La. 183. 

2. U S. —Brown v. Canal Bank & 
Trust Co., C.C.A.La, 141 F.2d 832. 

La.—Kenner v. Larraboe, 136 So. 916, 
17 La.App. 602. 

3. La—Kenner v. Larraboe, supra. 
Payment on purchase price 

Money delivered by purchaser to 
broker on account of purchase price 
was not “deposit” within statute, and 
therefore was subject to compensa¬ 
tion or offset for broker's commis¬ 
sion.—Kenner v Larrabeo, 136 So, 
916, 17 La.App. 602. 

4. US —Brown v. Canal Bank & 
Trust Co., C.C.A.La., 141 1<\2<1 832. 

5. La.—Saunier v, Saunier, 47 So.2d 
19, 217 La. C07. 

6. La.—Saunier v. Saunier, supra. 

7. La.—Saunier v. Saunier, supra. 

8. La,—Brock v. Pan American Pe¬ 
troleum Corp,, 173 So. 121, 123, 
186 La. 607—In re Canal Bank Sc 
Trust Co., 152 So. 578, 582, 178 I,ft. 
961—In re Interstate Trust & 
Banking Co., App., 194 So, SG, 40. 

9. La,—In re Interstate Trust & 
Banking Co., supra. 

10. La.—Brock v. Pan American Pe¬ 
troleum Corp., 173 So, 121, 186 La. 
607—In re Canal Bank & Trust 
Co., 152 So. 578, 178 La, 061. 

li- La.—Brock v. Pan American Pa* 
troleum Corp., 173 So. 121, 186 La. 
607—In ro Canal Bank & Trust 
Co., 152 So. 678, 178 La. 961. 
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of the term, or if the depositor agrees to be governed 
by compensation, their will ought to be respected, 
and compensation will operate. 12 

§10. - Synonymity of, and Distinctions 

between, Terms 

The terms “set-off,” “counterclaim,” “recoupment,” 
“reconvention,” and “compensation” have been compared 
to, and distinguished from, one another. 

Recoupment and set-off are distinguishable from 
each other 13 as to origin, 14 subject matter, 15 plead¬ 
ing, 16 and the judgment recoverable. 17 Also in 
some jurisdictions recoupment does not confess the 
cause of action sued on to the same extent as a 
plea of set-off does. 18 However, recoupment and 
set-off are closely 18 related, 20 and a recoupment is, 


in a sense, a set-off. 21 In some jurisdictions, by 
virtue of code or statutory provisions, there is no 
longer any substantial difference between the two 
terms, 22 and sometimes the terms are used inter¬ 
changeably, 23 or one is erroneously employed when 
the other is obviously intended. 24 

Recoupment or set-off and reconvention or com¬ 
pensation . The doctrine of set-off was borrowed 
and derived from the doctrine of compensation in 
the civil law; 25 the two doctrines resemble each 
other and are analogous m some respects, 26 and 
sometimes the terms are confounded 27 Neverthe¬ 
less, the two terms are distinguishable. 28 In some 
instances the terms “set-off” and “reconvention” 
have been used interchangeably, 28 but the term “re- 


12 . La—Brock v. Pan American Pe¬ 
troleum Corp, 173 So. 121, 186 La 
607—In re Canal Bank & Trust Co , 
152 So. 578, 178 La. 961. 

13. U.S.—Electric Storage Battery 
Co. v Rothensies, CCAPa, 152 F. 
2d 521, reversed on other grounds 
Rothensies v. Electric Storage 
Battery Co, 67 S Ct 271, 329 U 
S 296, 91 L.Bd. 296—XT. S. v. New 
York Trust Co., D.C.N.Y., 75 F 
Supp. 583. 

Ala—Standard Sanitary Mfg, Co. v. 
Benson Hardware Co., 143 So. 570, 
225 Ala. 412. 

Pa.—Cooper v. Frost, 43 PaDist. & 
Co. 636, 5 Fay.L.J. 5, 65 York Leg. 
Rec. 203. 

57 C.J. p 368 note 48. 

Nature 

Recoupment is not a set-off in the 
strict sense, because it is not in 
the nature of a cross demand, but 
rather lessens or defeats any re¬ 
covery by plaintiff.—Pennsylvania R. 
Co. v. Miller, C.CA.Tox. f 124 F.2d 
160, 140 A L,R. 811, certiorari de¬ 
nied 62 S.Ct. 1047, 316 US. C76, 86 
L.Ed. 1750. 

14. Miss.—Hayes v. Slidell Liquor 
Co., 55 So. 356, 99 Miss. 583. 

57 C.J. p 368 note 49. 

15. Ala.—Brown v. Patterson, 108 
So. 16, 214 Ala. 351, 47 A.L R 
1093. 

57 C.J. p 368 noto 51. 

Differences in subject matter 

(1) Recoupment arises out of the 
contract or transaction sued on 
whoreas a set-off may arise from an 
Independent transaction. 

TX.S.—City of Grand Rapids, Mich. v. 
McCurdy, C.IC.A.Mich., 136 F.2d 
616. 

Fla.—Jacksonville Paper Co. v. Smith 
Sc Winchester Mfg. Co., 2 So.2d 890, 
147 Fla. 811. 

Mont-^-Francisco v. Franoisco, 19 1 
P.2d 817, 120 Mont 468, 1 A.L.R. 
2d 625. 


Pa—Northwestern Nat. Bank v. 
Commonwealth, 27 A 2d 20, 345 Pa 
192—Artex Imp Co. v. Borushko, 
Com PI, 98 PittsbLeg.J. 506. 

B7CJ p 368 note 51 [b]. 

(2) Recoupment goes to the jus¬ 
tice of plaintiff's claim, while set¬ 
off is not necessarily confined to the 
justice of such particular claim — 
City of Grand Rapids, Mich., v. Mc¬ 
Curdy, supra 
Plea held one of set-off 

In suit by holder who took checks 
with notice and after dishonor, where 
drawer filed answer and cross bill al¬ 
leging that holder and other payees 
had breached confidential relationship 
existing between them and defend¬ 
ant and alleging that checks had 
been issued to payees for use in fur¬ 
therance of transaction for which de¬ 
fendant had employed payees, draw¬ 
er's plea was properly one of set-off 
and not of recoupment, in absence 
of any showing that payees had been 
obligated under contract to cash 
chocks for defendant at his demand 
—Byrom v. Ringe, 63 S.E 2d 235, 83 
Ga.App 234. 

16. Ill.—Luther v. Mathis, 211 Ill, 
App. 596. 

57 C.J. p 368 note 52. 

17. U.S.—Electric Storage Battery 
Co. v Rothensies, CC.A.Pa., 152 F. 
2d 521, reversed on other grounds 
Rothensies v. Electric Storage Bat¬ 
tery Co„ 67 S.Ct. 271, 329 U.S. 296, 
91 L.Ed. 296. 

Ala.—Standard Sanitary Mfg. Co v. 
Benson Hardware Co., 143 So. 570, 
225 Ala. 412 
57 C.J. p 368 note 63. 

Right to judgment for excess ov4r 
plaintiff's cause of action see in¬ 
fra 5 61, 

Defensive or offensive 

A recoupment is defensive, where* 
as a set-off is an offensive proceed¬ 
ing.—'Northwestern Nat. Bank v. 
Commonwealth, 27 A.2d 20, 345 Pa. 
192. 


L8. Ala—Carol ma-Portland Cement 
Co v Alabama Constr Co, 50 So. 
332, 162 Ala 380—Grisham v Bod- 
man, 20 So. 515, 111 Ala. 200 
Admission of plaintiff’s cause of ac¬ 
tion see infra § 60. 

19. NY—Seibert v. Dunn, 110 NJEL 
447, 216 N.Y. 237. 

20 . Ala—Brown v. Patterson, 108 
So 16, 214 Ala 351, 47 A.L.R. 1093. 

21. Mo.— Corpus Juris cited in 

State v. Weatherby, 129 SW.2d 
887, 893, 344 Mo. 848. 

57 C J p 369 note 57 

22. Mo.— Corpus Juris cited in 

State v. Weatherby, 129 S.W.2d 
887, 893, 344 Mo. 848. 

57 C.J. p 369 note 59. 

23. Pa.—Cooper v. Frost, 43 PaDist. 

& Co 636, 5 Fay L.J. 5, 55 York. 
Leg Rec. 203. 

57 C J p 369 note 60. 

24. N J.—Price v. Reynolds, 39 N.X. 
Law 171. 

57 C J. p 369 note 61. 

25. Fla,—Everglade Cypress Co. v 
Tunnicliffe, 148 So. 192, 107 Fla 
675. 

Ky.—McFall v. Burley Tobacco 
Growers* Co-op. Ass'n, 54 S.W.2d 
922, 246 Ky. 278. 

N.J.—Scarano v. Scarano, 28 A.2d’ 
425, 132 N.J Eq 362. 

57 C.J. P 369 note 62. 

26. Cal.—Naglee v. Palmer, 7 Cal 
543. 

57 C J. p 369 note 63. 

27. Tex—Holliman v. Rogers, 6 Tex. 
91. J 

12 C*J. p 225 note 65 [a]. 

*26. Tex.—Brown v, Montgomery, 47 
S,W. 803, 19 Tex Civ App. 548. 

12 C.J. p 225 note 65, p 232 note 52 
[a]. 

29. Tex — tree v, Wilkins, 1 Tex* 
Unrep.Cas. 287—Scott v, Mexican. 
Nat R, Co., App., 18 S.W. 137. 
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§ 10 SET-OFF AND 

convention” is more extensive than either recoup¬ 
ment or set-off. 30 

Recoupment and defalcation. In its strict legal, 
although perhaps less-known, sense, the term “de¬ 
falcation” is synonymous with recoupment. 31 

Counterclaim and other cross demands. Subject 
to statutory limitations, counterclaim embraces prac¬ 
tically every kind of cross demand 32 It resembles 
both recoupment 33 and set-off; 34 except m a few 
jurisdictions, 35 it embraces both, 36 and ordinarily 
is a substitute for them; 37 and sometimes the terms 
“counterclaim” and “set-off” are used interchange¬ 


ably in a generic sense, 38 as are similarly “counter¬ 
claim” and “recoupment.” 30 However, counterclaim 
is distinguishable from both recoupment 40 and set¬ 
off, 41 and is broader and more comprehensive than 
either. 42 

A counterclaim is distinguishable from a recoup¬ 
ment in that it is a purely statutory remedy, while 
recoupment is a development of the common law, 43 
and, while m the case of a counterclaim defendant 
can recover an excess of his claim over plaintiff's, 
recoupment is limited to the amount of plaintiff's 
demand and will not authorize a judgment in de- 


30. U S —Pacific Express Co v Ma¬ 
lm, Tex, 10 S Ct 166, 132 U S. 531, 
33 LEd 450 

£7 C J. p 369 note 68. 

31. Ala—Hatchett v Gibson, 13 Ala 
587 

NY.—Ives v. Van Epps, 22 Wend 
155. 

32. N C —.Etna L Ins Co v Grif¬ 
fin, 156 SE 515, 200 N'C 251 

57 C.J p 369 note 71 
Counterclaim distinguished from 
cross complaint see Pleading § 167 
b 

All cross demands other than set¬ 
offs 

Word ‘‘counterclaim” as used in 
statute was intended to be generic 
term for all cross demands other 
than set-offs, whether in law or m 
equity.—Lescoe v. Kxnstler, 70 A 2d 
131, 136 Conn 253. 

33. Ark—Hudson v. Snipes, 40 Ark 
75 

57 C.J p 369 note 72 

34. Mo—Fricke v W. E Fuetterer 
Battery, etc, Co., 288 SW. 1000, 
220 Mo App. 623. 

57 C.J. p 369 note 73 

35. Ind—Lovejoy v. Robinson, 8 
Ind 399. 

57 C J P 369 note 74 

36. Fla—Peacock Hotel v Shipman, 
138 So 44, 103 Fla 633. 

NY—Otto v Lincoln Sav Bank of 
Brooklyn, 51 N.Y S 2d 561, 268 App 
Div. 400, affirmed 62 N.E 2d 236, 294 
NY 798—Stafford Security Co, v 
Kremer, 249 NYS 670, 232 App. 
Div. 265, reversed on other grounds 
179 N.E 32, 258 NY. 1, 78 A.LR 
822 

57 C.J. p 37 note 75. 

Statutory construction 

Statutes relating to counterclaims 
should not be so narrowly construed 
as to prevent defendant invoking 
that available at common law as re¬ 
coupment or set-off—Blog v. Burden 
& Co., 265 N.Y.S. 81, 238 App Div. 634. 
Damages in automobile collision 
In action involving automobile col¬ 
lision, counterclaim for damages to 
automobile, loss of time, expense, 
and mental anguish Is in nature of 


set-off—Harriman v Roberts, 235 N 
W. 751, 211 Iowa 1372 

37. Minn—Folsom v. Carli, 6 Minn 
420, 80 AmD 456 

N.Y.—;Blog v Burden & Co , 265 NY 
S. 81, 238 App Div 634. 

Measure of regulation fox recoup¬ 
ment or set-off 

Statutory provisions relating to 
counterclaims are measure of reg¬ 
ulation applicable to recoupment or 
set-off—Blog v Burden & Co, su¬ 
pra 

Relief previously available as set¬ 
off 

(1) Under some statutes relief 
theretofore afforded by way of set¬ 
off is allowed as a counterclaim — 
Henderson v. Northwest Airlines, 43 
N W 2d 786, 231 Minn 503. 

(2) In action on note by bank, de¬ 
fendants, if they sought to allege an 
indebtedness to them by way of con¬ 
tribution from bank as a set-off, 
should have made the indebtedness 
the subject of a counterclaim —Mt 
Vernon Trust Co. v. Oakwood Gar¬ 
dens, 3 N.Y.S 2d 532, 254 App Div 
686 

38. U S.—Terry Steam Turbine Co 
v. B F Sturtevant Co , D C Mass , 
204 F. 103. 

57 C.J p 370 note 76. 

“Set-off** defined as “counterclaim” 

(1) A set-off is a counterclaim 
arising from an independent trans¬ 
action^—Northwestern Nat Bank v 
Commonwealth, 27 A 2d 20, 345 Pa 
192. 

(2) A set-off is a counterclaim 
which a defendant may interpose by 
way of cross action against plain¬ 
tiff.—American Smelting & Refining 
Co. v Swisshelm Gold Silver Co., i60 
P.2d 757, 63 Anz. 204. 

39. Pa. — Cooper v. Frost, 43 Papist. 
& Co. 636, 6 Fay.LJ. 5, 55 York 
LegRec 203. 

57 C.J. p 370 note 77. 

40. U.S—U. S. v. New York Trust 
Co., D.C.N.Y., 75 F.Supp 583. 

Pa—Cooper v. Frost, 43 Pa.Dist. & 
Co. 636, 5 FayL.J. 5, 55 York Leg. 
Rec. 203. 


Difference in theory 

The theory of recoupment is that 
plaintiff’s damages are cut down to 
an amount which will compensate 
him for the value of what plaintiff 
has given, the theory being that de¬ 
fendant is not bound to perform con¬ 
tract, but has received something of 
value for which he should pay, while 
under the statutes of counterclaim, 
defendant does not seek to enforce 
plaintiff’s obligation and to deduct 
plaintiff’s liability for breach from 
amount due from himself—Tripp v 
Renhard, 200 P.2d 644, 184 Or 622 

41. Mo —Fricke v. W. E Fuetterer 
Battery, etc, Co, 288 S.W. 1000, 
220 Mo App. 623. 

57 C J. p 370 note 79. 

Connection with plaintiff’s cause of 
action 

A set-off grows out of matter in¬ 
dependent of plaintiff’s cause of ac¬ 
tion, whereas a counterclaim grows 
out of, or is connected with, plain¬ 
tiff’s cause of action.—Sams v. Kern, 
98 N E 2d 920, 121 Ind App. 370. 
Premiums illegally collected 

In action to recover premiums on 
public liability policy, where defend¬ 
ant claimed a sum alleged to have 
been illegally collected from it in 
premiums on policies issued by plain¬ 
tiff in prior years, matter set up by 
defendant was basis of a counter¬ 
claim and not of set-off.—Employers’ 
Liability Assur. Corp. v. Fischer & 
Porter Co, 75 A.2d 8 , 167 Pa Super. 
448. 

42. Neb— Corpus Juris cited in Mc- 
Gerr v Marsh, 26 N.W 2d 374, 378, 
148 Neb. 50 

NY—Otto v. Lincoln Sav. Bank of 
Brooklyn, 51 N.Y S 2d 561, 563, 268 
App Div 400,, affirmed 62 N E 2d 
236, 294 NY. 798—Stafford Secur¬ 
ity Co. v. Kremer, 249 N.Y S, 670, 
232 AppJDiv. 265, reversed on oth¬ 
er grounds 179 N.E. 32, 258 N Y, 1, 
78 ALR. 822 

NC 4 —Williams v. Williams, 135 SJEL 
39,192 N.C. 405. 

57 C J. p 370 note 80. 

43. ' WVa.—Bowdish v. Groscup, 74 
'SJE 950, 70 W.Va: 758. 

57 C.J. p 371 note 81. 
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fendant’s favor for an excess 44 Some authorities 
state that counterclaim and recoupment are alike m 
the sense that each must grow out of, or be con¬ 
nected with, the transaction , on which plaintiff 
sues; 45 but other authorities state that they are un¬ 
like m that recoupment must, and counterclaim need 
not, be confined to the transaction sued on. 46 A re¬ 
coupment has been said to be in effect a counter¬ 
claim for damages 47 or a counterclaim arising out 
of the contract sued on; 48 but it has also been said 
that a recoupment is not a counterclaim in the 
strict sense because it is not in the nature of a 
cross demand, but rather lessens or defeats any 
recovery by plaintiff 49 

Defense and cross demands. A defense is dis¬ 
tinguishable from both set-off and counterclaim, 50 
as well as from counterclaim alone. 51 Strictly 
speaking, a recoupment, 52 set-off, 53 or counter¬ 
claim 54 is not a defense, and a matter which is 
merely defensive is not a counterclaim. 55 However, 


§ 10 

recoupment is sometimes spoken of as a defense, 56 
or at least as a partial defense, 57 or as being in 
the nature of a defense, 58 ani the same is true of 
set-off 59 and counterclaim. 60 In a sense, a counter¬ 
claim is a defense, 61 but it is more than that, 62 it 
is an offensive as well as a defensive plea 63 Like¬ 
wise, a set-off is more than a defense 64 

Claim and counterclaim . “Counterclaim” has been 
said to be the opposite of “claim.” 65 

Discount and counterclaim, set-off, or recoup . The 
word “counterclaim” has been held to be synony¬ 
mous with “discount.” 66 “Set-off” and “discount” 
have been distinguished. 67 The term “recoup” has 
been held to be synonymous with “discount.” 68 

“Reconvention” and “compensation” are distin¬ 
guishable terms, 69 but in some instances they have 
been used interchangeably 70 

Reduction and recoupment “Reduction” is some¬ 
times regarded or used as synonymous with “re- 


44. US —Electric Storage Battery 
Co. v Rothensies, C C A.Pa, 152 
T\2d 521, reversed on other grounds 
Rothensies v Electric Storage Bat¬ 
tery Co., 67 SCt. 271, 329 US 296, 
51 LEd. 296 

67 C.J p 371 note 82. 

45. Ark—State v Arkansas Brick, 
etc., Co, 135 SW. 843, 98 Ark 125, 
33 LR A.,N S., 376. 

46. Pa—Artex Imp. Co. v Borush- 
ko, Com PI, 98 Pittsb Leg. J. 506 

57 C J p 371 note 85. 

-47. Mich—Watson-Higgins Milling 
Co v Pere Marquette Ry Co, 43 
N.W.2d 43, 328 Mich. 5—Smith v 
Erla, 26 NW.2d 728, 317 Mich. 109 
—Lyons v City of Grand Rapids, 
9 NW2d 552, 305 Mich 309 

-48. Pa — Northwestern Nat Bank v 
Commonwealth, 27 A 2d 20, 345 

Pa. 192 

-49. U S —Pennsylvania R Co. v. 
Miller, CCA Tex, 124 F 2d 160, 
140 ALR 811, certiorari denied 
62 S.Ct 1047, 316 U.S. 676, 86 L. 
Ed 1750. 

i60. Iowa—Secor v. Siver, 146 N.W. 

845, 165 Iowa 673 
67 C J. p 371 note 87. , , 

•Cross action arising out of collision 
In, action for damages resulting 
from a collision between automobile 
;and truck, defendant’s claim for dam¬ 
ages to, and for loss of use of, truck 
.arising* out of same collision is not 
a set-oflf or counterclaim but is m 
the nature of a cross action,—'Nash 
v, Ratm, D,CPa., 67 F.Supp. 212. 

<61, Ill—Wilson v. Tromly, 89 N.E 
' id 22, 404 lit 307. 

67 CLJ. p $71 note 88. " 1 V 

£2*., —Peuser V., Majeah, X5$. N.i 


YS 381, 167 AppDiv 604, affirm¬ 
ed 113 N E 494, 218-NY 505 

53. Ala—Myles v Strange, 145 So. 
313, 226 Ala 49 

57 C J. p 371 note 90. 

Defenses against negotiable paper 
Statute subjecting negotiable pa¬ 
per in hands of holder not in due 
course to same “defenses” as though 
nonnegotiable does not enlarge scope 
of statute of set-off, right of set-off 
not being defense—Coffin v Talbot, 
148 So 184, 110 Fla 131. 

54. Anz—Valley Gin ICo v. Mc¬ 
Carthy, 106 iP.2d 504, 56 Ariz 181 

57 C J p 371 note 91 

55. ND.—Zeman v. Mikolasek, 25 
N W 2d 272, 75 N D. 41. 

57 C.J p 371 note 92 
Need for affirmative relief 

The distinction between an equita¬ 
ble counterclaim and an equitable de¬ 
fense lies m whether the facts stated 
m the so-called counterclaim show 
a need for affirmative relief for com¬ 
plete protection of defendants or if 
proved would merely defeat plain¬ 
tiff’s cause of action —U. S Fidelity 
<fc Guaranty Co v. Goetz, 32 N.E 2d 
798, 800, 285 N.Y. 74. 

56. Ark—State v. Arkansas Brick, 
etc., Co, 135 SW. 843, 98 Ark 125, 
33 L R.A ,N.S , 376. 

57 C J. P 371 note 93. 

57. NY—Peuser v. Marsh, 153 N 

YS 381, 167 APPPiv, 604, affirmed 
113 NE. 494, 218 ,NX 505—-Mc¬ 
Cullough v. Cox, 6 Barb. 3 86. , 

58. U.S.^-PuU v. U. S., CLOl., 55 £ 
Ct. 695, 295 U.S 247, 79 L.EcL 1421 

. -~Ete<#rie Storage ' Battery Co. r. 
Rothensies* C.C*A.Fa» 152 F*2d £21, 
reversed, on other grounds Rothen¬ 
sies v. Electric Storage Bj^ery 
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Co, 67 SCt 271, 329 US, 296, 91 
LEd 296—U S v. Laney, D.CS 
C., 96 F Supp. 482 

Pa—Commonwealth v Berks County, 
72 A 2d 129, 364 Pa 447 

59. Mich.—Merchants’ Bank v 

Schulenberg, 19 N.W. 741, 54 Mich 
49. 

57 C J P 371 note 95. 

60. Mich—Flynn v Barry, 191 N 
W 215, 221 Mich 422 

57 CJ p 371 note 96 

61. Ohio —Schubert v. State Bank¬ 
ing, etc, Co, 6 Ohio N.P..N.S , 544. 

57 C.J. p 371 note 97. 

62. Ky—Hatfield v Richmond, 197 
SW. 654, 177 Ky 183 

N.Y —Cohn v Hussen, 66 How Pr. 

I 150. 

63. Iowa—Hedmger v. HervvAh, 34 
•N.W.2d 202, 239 Iowa 1146 

Neb.—Olsen v. McMaken & Pentzien, 
297 N.W. 830, 139 Neb 506. 

64. Fla—Peacock Hotel v. Shipman, 
138 So 44, 103 Fla 633 

57 C.J. p 372 note 99. 

65. N.Y.—*Wolf v. H-, 13 How 

Pr. 84. 

66. Kv—Spradlin v. Stanley, 99 S 
W. 965, 124 Ky. 701. 

67. Tex.—Johnson v Shambeck, 
ComAPP*» 13 SW.2d 350. 

46 C J p J686 note 84 [b]. 

68. NY—Ives v. Van Epps, 22 
Wend. 155. 

N.D.—Bmerson-Brantmgham Co. v, 
Brennan' 159 N.W. 710, 35 ND. 94 

69. La.—Noble v. Flower, 36 La. 
Ann. 737. 

12 CJ. p 225 note 64 [a]. 

70- La.—Godbold v. Harrison, IMcG. 
3L 
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coupment” 71 or rt set-of?. ) ’ 72 

§11. - Objects of, and Favor Shown, 

Remedies 

In general, the common object of the various forms 
of cross demand, such as set-off and counterclaim, and of 
statutory pro-visions relating thereto, is to prevent a 
multiplicity of suits by allowing the entire controversy 
between the parties to be determined in one action, and 
to this end the statutes are given a liberal construction. 

The object of a plea of recoupment is to rebate or 
recoup in whole or m part the claim sued on. 73 
The object of a set-off is to liquidate the whole or 
a part of plaintiff’s demand, according to the amount 
of the set-off, 74 or, if the amount of the set-off ex¬ 
ceeds plaintiff’s demand, obtain judgment for the 
excess. 76 The purpose of a counterclaim has been 
said to be to enable a defendant to make his defense 


more complete and effectual than it would be if he 
stood on an answer alone. 76 In general, the com¬ 
mon object of the various forms of cross demand, 
such as recoupment, set-off, counterclaim, and the 
like, 77 and of code and statutory provisions relating 
thereto, 78 is to avoid and prevent circuity of action 
and multiplicity of suits by allowing the entire con¬ 
troversy between the parties to be litigated and 
finally determined in one action, wherever this 
can be done with entire justice to all parties before 
the court, 79 without a violation of any of the 
settled rules of law or forms of procedure, 80 and 
without great inconvenience in practice. 81 

A liberal construction should be given to the rules 
creating and regulating the doctrines of set-off and 
recoupment 82 as well as to code and statutory provi¬ 
sions relating to counterclaims, set-offs, or other 
cross demands. 83 These remedies are favored by 


71. tJ.S—Michigan Yacht, etc, Co 
v. Busch, Mich , 143 F. 923, 75 C.C 
A. 109 

57 C J. p 372 note 17. 

72. Md—Burch v. State, 4 Gill & J 
444. 

53 C J. p 667 note 83. 

73. Fla.—Delco Light Co. v. John 
Le Roy Hutchinson Properties, 128 
So. 831, 99 Fla 410, 

Mo.—Corpus Juris quoted in Russell 
v Empire Storage & Ice Co., 59 S 
W 2d 1061, 1067, 332 Mo 707. 

74. Pa —Shrum v. Carcase, 2 'Pa 
List & Co 686. 

57 C J p 372 note 19. 

75. Fla—Delco Light Co v. John 
Le Roy Hutchinson Properties, 128 
So 831, 99 Fla 410 

73. N J.—Hoffman v. Maloratsky, 
164 A 260, 112 NJEa 333. 

77. Fla—Tampa Leather Co. v 
Smith, 24 So.2d 623, 156 Fla 801 
—Payne v Nicholson, 131 So. 324, 
100 Fla 1459 

Ky—Corpus Juris quoted in McFall 
v Burley Tobacco Growers' Co-op 
Ass’n, 54 SW.2d 922, 924, 246 Ky. 
278. 

N.H—Moylan v Lamothe, 30 A.2d 11, 
92 N.H 299 

NJ.— O'Dowd v. U. S Fidelity & 
Guaranty Co, 189 A. 97, 117 NJ 
Law 444—Scarano v. Scarano, 28 
A 2d 425, 132 N J Eq 362. 

Pa—People's Bank v. McDowell Nat 
Bank, 161 A. 203, 307 Pa 247. 

57 C.J. p 372 note 21. 

78. US.—Nash v. Raun, D.CPa, 67 
F Supp 212—Grodsky v. Sipe, D.C 
Ill., 30 F.Supp. 656. 

Cal—Buckman v. Tucker, 71 P.2d 69, 
9 Cal.2d 403—Bond v. Farmers & 
Merchants Nat. Bank, Los Angeles, 
149 P.2d 722, 64 Cal.App 2d 842. 

Ind —Scott v. House, 91 N E 2d 853, 
120 Ind.App 346. 


Mass —Liberty Mut Ins. Co. v. 
Hathaway Baking Co, 28 N E 2d 
425, 306 Mass. 42 8, construing Wis¬ 
consin statute 

Mo.—Keller v Keklikian, 244 S W 2d 
1001—Cantrell v. City of Caruth- 
ersville, 221 S.W.2d 471, 359 Mo 
282. 

NY—Lebrecht v. Oreflce, 105 N.Y.S 
2d 318, 199 Misc. 1025—Public 

Service Heat & Power Co. v. Lip- 
ton, 94 N.Y.S 2d 664, 197 Misc. 

384—Atlantic Gulf & West Indies 
S S Lines v. City of New York, 
NY.Sup, 67 N.Y.S 2d 753, 188 Misc 
279, modified on other grounds 69 
NYS.2d 796, 271 App.Div 1008, 

appeal denied 71 N Y S 2d 705, 272 
AppDiv 793. 

N C.—Thompson v. Pilot Life Ins. 
Co., 67 SE.2d 444, 234 NC 434— 
Johnson v. Smith, 1 S.E 2d 834, 216 
N.C 322 

Or—Benton County State Bank v 
Nichols, 54 P.2d 1166, 153 Or. 73 
Pa—Reason v Pierce, 184 A. 650, 321 
Pa. 398—Davis v. Colgan, 70 Pa. 
Dist. & Co. 386, 66 Montg.Co. 16, 
Va.—Hoffman v. Stuart, 51 S E.2d 
239, 188 Va. 785, 6 A.L.R 2d 247. 

57 C J p 373 note 22. i 
Conservation of time, money, and 
property 

The object of statute permitting 
recoupment is to reduce litigation, 
save a multiplicity of suits, and con¬ 
serve time, money, and property from 
the hazard and uncertainty of trials. 
—Lyons v. City of Grand Rapids, 9 
NW.2d 552, 305 Mich. 309—Stratford 
Arms Hotel Co. v. General Casualty 
& Surety Co., 229 N.W. 506, 249 Mich. 
518. 

79. Conn—Avery v. Brown, 31 Conn. 
398. 

Ky.— Corpus Juris quoted in McFall 
v Burley Tobacco Growers' Co-op. 
Ass'n, 54 S.W.2d 922, 924, 246 Ky. 
278. 


80. Conn.—Avery v. Brown, 31 Conn 
398. 

Del—Edge Moor Iron Co. v. Brown 
Hoisting Co., 62 A. 1054, 22 DH. 
10 . 

81- R X.—Davidson v. Wheeler, 22 
A. 1022, 17 HI. 433. 

57 C J. p 373 note 25. 

82. N.J.—Newman v. Hatfield Wiro 
& Cable Co., 174 A. 491, 113 N.J. 
Law 484. 

N.Y.—Stafford Security Co. v. Krc- 
mer, 249 N.Y.S 670, 232 App.IMv 
265, reversed on other grounds 179 
N.E. 32, 258 N.Y. 1, 78 A.L.R, 822. 

SC—Brown v. Lowe, 188 S.E. 182, 
182 SC. 9. 

Wash.—Edwards v, Surety Finance 
Co of Seattle, 30 P.2d 225, 176 
Wash. 634—Johnson v. Calif or n la- 
Washington Timber Co., 296 P. 159, 
161 Wash. 96. 

83. U.S.—Nash v. Raun, D.C.Pa., 67 
F.Supp. 212. 

Ariz —Phcrnix Sav Bank & Trust 
Co. v. Ellis, 69 P.2d 790, 60 AH*. 
116. 

Fla.—Bates v. Lanier, 77 So. 628, 75 
Fla. 79. 

Iowa.—Linscott v. Linscott, 51 N.W, 
2d 428. 

Kan.—Salina Coca-Cola Bottling 
Corp. v. Rogers, 237 p.2d 218, 171 
Kan. 688 —U. S. Hoffman Maohinory 
Corp. v. Ebenalein, 96 »I\2d 601, 150 
Kan. 790, opinion adhered to 103 
P.2d 788, 152 Kan. 198. 

Ky.—Weinstein v. Rhorer, 73 &,W.2<1 
25, 255 Ky. 179— Corpus Juris quot¬ 
ed ia McFall v. Burley Tobacco 
Growers’ Co-op. Ass’n, 54 S.W.2d 
922, 924, 246 Ky. 278. 

Mo.—Swafford Motor Co. v* Woods, 
App., 155 S.W.2d 550. 

N.J —McCurnin v. B. & J. Realty Co., 
168 A. 161, 11 N.J.Misc. 678. 

NY.—Atlantic Gulf & West Indies 
S. S. Linos v. City of New York* 
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the courts, 84 which have been disposed to extend to 
the greatest length compatible with the legal rights 
of the parties the doctrine of allowing matters to be 
settled in one suit rather than compel defendant to 
resort to his cro-ss action, 85 and which will, where 
possible, relax the strict rules of pleading where a 
right of set-ofl is shown 86 

On the other hand, the rule of liberal construc¬ 
tion will not be carried to a point of misconstruc¬ 
tion; 87 and it is not always permissible to settle 
in one suit all differences that may exist between 
litigants, regardless of the nature of the respective 
demands 88 A set-off will not be allowed where it 
in itself would be the cause of new disputes, 89 pro¬ 
mote injustice, 90 or allow a contract to be changed 
by one of the parties to it. 91 Defendant will not be 


allowed to recoup his claim unless it would be 
just 92 and practicable 93 to adjust it in plaintiff’s ac¬ 
tion. 

§12. Jurisdiction 

In the absence of a statute extending Its Jurisdiction, 
a court may entertain a set-off or counterclaim only 
where it would have Jurisdiction to entertain the claim 
originally; and the cross demand must be within the 
Jurisdiction of the court both as to subject matter and 
territorial limitations. 

In the absence of statutory provisions extending 
its jurisdiction a court may entertain a counterclaim, 
set-off, or reconvention only where it would have 
jurisdiction to entertain the claim originally; 94 and 
the cross demand must be within the jurisdiction of 
the court as to subject matter 95 and territorial 


67 NY.S.2d 753, 188 Misc 279, 
modified on other grounds 69 N 
Y.S.2d 796, 271 App Div. 1008, ap¬ 
peal denied 71 N.Y.S 2d 705, 272 
App Div. 793—Antrones v. An- 
trones, 58 N.Y S.2d 241—S Z. Cho- 
dorov, Inc, v Manhoimer, 280 N.Y 
S. 184, 156 Misc. 482 
N.C,—'Manufacturers & Jobbers Fi¬ 
nance Corp v. Dane, 19 S E.2d 849, 
221 N.C. 189 

Pn.—Reason v. Pierce, 184 A. 650, 
321 Pa. 398—Falsey v. Park, 20 iPa 
Pist. & Co. 346. 

S.O—Griflln v. Scott, 27 S E 2d 570, 
203 S.C. 430—Coastal Produce 
Ass'n v. Wilson, 8 S.E.2d 505, 193 
S.C. 339. 

Tex.—Ferguson v. Plalnviow Nat 
Bank, Civ.App., 42 S.W.2d 834. 

57 C.J. p 374 note 29. 

84. TJ.S.—Iloffman v. Gleason, C.C.A. 

Mich., 107 F.2d 101, 

Ky.—Corpus Juris quoted In McFall 
v. Burley Tobacco Growers' Co-op. 
Ass'n, 61 S.W.2d 922, 924, 246 Ky. 
278. 

Da.—Foreman v. Pelican Stores, App., 
21 So.2d 64. 

Neb.—Louis Hoffman Co. v. Western 
Smelting & Defining Co., 34 N.W. 
2d 889, 150 Neb. 524—Indiana Har¬ 
bor Belt R Co. v. Alpirn, 296 N 
W, 158, 139 Neb. 14. 

N.J.—Atanasio v. Silverman, 77 A.2d 
813, 11 N.J.Super. 116, affirmed 81 
A.2d 492, 7 N.J. 278. 

67 C.J. P 373 note 26. 

Xn equity the adjustment of de¬ 
mands by set-off rather than by in¬ 
dependent suit is favored and en¬ 
couraged. 

tr.S.—U. S. v, -National City Bank of 
Now York, C.C.A.N.Y., 83 F.2d 236, 
106 A.L.B. 1235, certiorari denied 
U, S. v. National City Bank of New 
York, 57 S.Ct 25, 299 TJ.S. 663, 81 
L.Ed. 414. 

Mich.—In re McLouth’s Estate, 274 
N.W. 769, 281 Mich. 191. 

.57 C.J. p 878 note 26 [bj. 


Inability to coerce payment 

Set-off is particularly favored if 
the creditor from any cause, such as 
sovereign immunity, cannot be 
coerced to pay his obligations 
U S —U. S. v National City Bank of 
New York, CCAN.Y, 83 F.2d 236, 
106 A.L.R. 1235, certiorari denied 
57 SCt 25, 299 US 563, 81 L Ed 
414—U S. v Mann, CCYa., 26 
FCas 1151, Case No 15,716. 

Mich.—In re McLouth’s Estate, 274 
NW. 759, 281 Mich. 191 

85. Fla.—Tampa Leather Co. v 
Smith, 24 So.2d 523, 156 Fla. 801 

Ky—Corpus Juris quoted in McFall 
v. Burley Tobacco Growers’ Co-op. 
Ass'n, 54 S W.2d 922, 924, 246 Ky. 
278. 

57 C.J. p 374 note 27. 

86. Ky.—Corpus Juris quoted in 
McFall v. Burley Tobacco Grow¬ 
ers' Co-op. Ass'n, 54 S.W.2d 922, 
924, 246 Ky. 278. 

Va.—Stimmel v. Benthall, 60 S.E 
765, 108 Va. 141. 

Pleading set-off see Pleading §5 167- 
176, 

87. Md—Annan v. Houck, 4 Gill 325, 
45 AmD. 133. 

88. Va.—Newport News, etc., R. Co. 
v. Bickford, 52 S E. 1011, 105 Va. 
182. 

57 C J. p 374 note 31. 

Mere recriminations 

The counterclaim statute was in¬ 
tended to eliminate mere recrimina¬ 
tions between the parties, and pre¬ 
vent the hearing from becoming a 
squabble or brawl.—Manufacturers 
<fe Jobbers Finance Corp, v. Lane, 19 
S.E 2d 849, 221 N.C. 189, 

Discretion of court 
Action of trial court in sustaining 
exception to defendants’ cross ac¬ 
tion was not an abuse of discretion 
whore it was not shown that plain¬ 
tiffs were insolvent or otherwise 
unable to respond in damages if a 
judgment should be recovered against 
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them, and where judgment sustain¬ 
ing the exception was not an adju¬ 
dication of defendants’ claim as al¬ 
leged in their cross action—Waller 
Peanut Co v Lee County Peanut 
Co, Tex Civ.App., 217 S.W.2d 182. 

89. Pa.—Mangle v Stiles, 31 Pa 72. 
57 C.J p 374 note 32. 

90. Neb —Hier v. Anheuser-Busch 
Brewing Assoc., 83 N.W. 77, 60 
Neb 320 

Tenn,—Federal Surety Co. v. Union 
Indemn. Co., 33 S.W 2d 421, 161 
Tenn. 621. 

91. Pa—Mangle v. Stiles, 31 'Pa. 72. 

92. Del —Edge Moor Iron Co. v. 
Brown Hoisting Mach. Co, 62 A. 
1054, 22 Del. 10. 

Equity and jnstice 

In action to recover unpaid rent on 
written lease, a plea of recoupment, 
to the extent that it was predicated 
on malicious abuse of process, would . 
be permissible only If it could be 
found that equity and justice requir¬ 
ed it—Hellborg v, Norris, N.H., 84 
A.2d 835. 

93. Del.—Edge Moor Iron Co. v. 
Brown Hoisting Mach. Co., 62 A. 
1054, 22 Del. 10. 

94. U.S.—Pennsylvania R. Co. v. Mu- 
sante-Phillips, Inc., DC.Cal., 42 F. 
Supp. 340, 

Ark.—Axley v. Hammock, 50 SW2d 
608, 185 Ark. 939. 

Kan.—Corpus Juris quoted in Mal¬ 
colm v. Larson, 148 P.2d 291, 293, 
168 Kan 423. 

N.J.’—Corpus Juris cited in Navarro 
V. Martin, 38 A.2d 691, 092, 22 N. 
J.Mlsc, 291. 

57 C.J. p 374 note 89. 

Effect of set-off or counterclaim or 
jurisdiction of court seo Courts | 
66 . 

95. Kan.—Corpus Juris quoted ii 
Malcolm v. Larson, 148 F.2d 291 
293, 158 Kan. 423. 

57 C.J. P 375 note 40. 
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limitations 96 However, a party who brings an 
action may thereby give the court jurisdiction over 
him with respe-ct to a counterclaim although such 
jurisdiction would not otherwise have existed. 97 

A court having no equitable jurisdiction cannot 
give relief on a set-off of a purely equitable right, 
at least where the set-off is deemed to involve the 
granting of affirmative relief, 98 and a court which 
has nothing more than common-law jurisdiction has 
been held without power to entertain a plea which 
attempts to set off damages arising ex delicto 
against an action on a contract, o-r damages arising 
ex contractu against an action for tort, 99 but un¬ 
der statutes extending the subject matter of counter¬ 
claims to include any and all claims, legal or equita¬ 
ble, which defendant may have, he is not precluded 
from setting up a counterclaim on the ground that 
the court would have had no jurisdiction of an 
original action based on the subject matter of the 
claim. 1 

On appeal . If a claim exceeds the jurisdictional 
amount and for that reason cannot be pleaded as a 
set-off before the inferior court, an appellate court 
will not permit it to be pleaded as such on appeal 
from the lower court, 2 and on appeal the set-off 3 or 
counterclaim 4 cannot, m the appellate court, be re¬ 
duced by a credit or remittitur, so as to bring it 
within the jurisdiction of the inferior court, but 
will be regarded as not having been filed at all. 


§ 13 . Statutory Provisions and What Law 
Governs 

a. Statutory provisions 

b. What law governs 

a. Statutory Provisions 

Questions concerning the availability of a set-off or 
counterclaim as provided by statute must be determined 
m accordance with the language of the statute as con¬ 
strued in the light of Its purpose. 

The statutory provisions in some jurisdictions 
pertaining to counterclaims and crossclaims, taken 
together, form a comprehensive enactment intended 
to cover the various phases and aspects of cross 
claims. 6 Questions concerning the availability of a 
set-off or counterclaim as provided by statute must 
be determined in accordance with the language of 
the statute, 6 and any judicial construction of such 
a statute should be made m the light of the purpose 
of the statute. 7 Statutes respecting counterclaims 
have been held designed to enlarge previous reme¬ 
dies, not diminish them, 8 and the comprehensive 
language used in some statutes dealing with counter¬ 
claims has been held to indicate an intent on the 
part of the legislature to eradicate the limitations 
on the interposition of counterclaims which had 1 
theretofore existed, to the end that parties to a 
lawsuit might litigate all differences at one trial. 9 

A specific statute which is in conflict with a gen¬ 
eral counterclaim statute will control the countcr- 


96- U S.—Pennsylvania R. Co. v. 
Musante-Phillips, D.C.Cal., 42 F. 
Supp. 340 

Kan—Corpus Juris quoted la Mal¬ 
colm v. Larson, 148 P.2d 291, 293, 
158 Kan. 423. 

57 C J. p 375 note 42. 

97, Okl—Wyman v. Herard, 59 P, 
1009, 9 Okl 35. 

57 C J p 375 note 45. 

Place where cause of action, arose 
Where plaintiff in reconvention 
was resident of state where the ac¬ 
tion was brought, and defendant was 
resident of sister state, the place 
whole cause of action arose was held 
immaterial on question of jurisdic¬ 
tion—Collins v. McCook, 136 So 204, 
17 La.App. 415. 

A nonresident by bringing action 
in state court submitted himself to 
the jurisdiction of such court as to 
any counterclaim allowed under pro¬ 
cedural rules and statutes of such 
state, and court would have jurisdic¬ 
tion Without service of notice of 
counterclaim on nonresident plaintiff. 
—Ltnscott v. Linscott, Iowa, 51 N ' 
W.2d 428. 

98. Ga.—Commercial Credit Corp v 
Davis, 03 S.E3 2d 353, 207 Ga 562 
—Gormley, for Use of Citizens 


Bank of Waynesboro, v. Chance, 
191 SE 701, 55 Ga App. 838. 

57 C.J. p 375 note 48 
Set-off based on contribution 

In action in city court on note to 
insolvent bank, defendant indorser 
could not enforce right of set-off bas¬ 
ed on indorser’s contribution to fund 
of group, deposited in bank to credit 
of treasurer of group, since such 
right of set-off was equitable and 
hence within exclusive jurisdiction 
of superior court.—Gormley, for Use 
of Citizens Bank of Waynesboro, v. 
Chance, supra. 

99. Ga.—Smith v. Bukofzer, 180 S 
E. 358, 180 Ga. 585. 

57 C.J. p 375 note 48 [a]. 

1. Ind.—Vail v. Jones, 31 Ind. 467. 

2. Mo —Robinett v Nunn, 9 Mo. 246. 
57 C J. p 375 note 51. 

3. Mo—Robmett v. Nunn, supra. 
S.C.—Reynolds v, Wells, 6 S.C.L. 478. 

4. N.C.—Ijames v. McClamroch, 92 
N.C. 362 

5. Fla.—Newton v. Mitchell, 42 So. 
2d 53. 

6. Ill.—Sauvage v. Oscar W. Hed- 
strom Corp, 54 N.E2d 725, 322 Ill. 
App. 427. 


Ind.—Anderson v, Biggs, 77 N.E 2d 
909, 118 Ind App. 266 
S.C—Coastal Produce Ass’n v. Wil¬ 
son, 8 S.ESd 505, 103 S.C, 339. 
Set-off held unavailable 

(1) In action on bond secured by 
mortgage on realty, defendant was 
not entitled to an offset pursuant to- 
.section of civil practice act relat¬ 
ing to judgments in actions on bonds. 
—-Schumer v. Fort way Homes, 41 N. 
Y.S.2d 284, 266 App.Dlv. 752. 

(2) Set-off by way of damages for 
violation of competition clause of 
contract for sale of corporate stock 
was recoverable If at all, in an ac- 
tion at law.—Ex parte Deaton, $ So. 
2d 819, 243 Ala. 154. 

7. Ind.—Anderson v. Bigg#, 77 N.E, 
2d 909, 118 Ind.App. 266. 

8* N.Y.—Oesterreiohor v, Oestcr- 
reicher, 61 N.Y.S.Sd 107. 

9. N.Y.—Ritter v. Mountain Camp 
Holding Corp., 299 N.Y.S, 876, 262 
App.Div. 602. 

The sole teat consonant with the 
purpose of a counterclaim should he 
whether counterclaim can be conve¬ 
niently and justly determined in con¬ 
nection with plaintiff's cause of ac¬ 
tion.—Panzer v. Panzer, $3 N.X.S.2d: 
525, 274 App.DiV. 940, 
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claim statute and constitute a limitation on the gen¬ 
eral language thereof. 10 The right to a set-off or 
counterclaim given by a statute is impliedly subject 
to statutory provisions in pari materia, 11 and, in 
some jurisdictions, is expressly made subject to 
rules, such as rules of civil procedure 12 A statute 
pertaining to counterclaims is superseded by a later 
statute which is in conflict therewith, 13 and the en¬ 
actment of a new statute relating to counterclaims 
will be deemed to repeal an earlier statute on the 
subject, notwithstanding the absence of inconsist¬ 
encies between the two, where the later statute was 
intended to be a revision of the entire subject and 
was designed as a substitute for preceding statutes 
on the subject. 14 

Where by statute counterclaim has been substi¬ 
tuted for the remedies of recoupment and set-off, de¬ 
fendant may counterclaim for any claim which he 
previously could have set up by way of recoupment 
or set-off. 16 Under some statutes any claim which 
could not have been set up, either as a recoupment 
or set-off, is not the proper subject for a counter¬ 
claim, 16 but under other statutes a counterclaim may 
lie even though the facts would not have permitted 
a recoupment or set-off under the former practice, 17 
and there is no requirement that the original demand 


§'12 

and the counterclaim shall be of the same char¬ 
acter. 16 

Permissive or mandatory nature of statutes. 
Some statutes providing for the interposition of a 
cross demand are considered permissive only, not 
mandatory, 19 and defendant may assert his claim 
by way of set-off or counterclaim or he may bring 
an independent action. 20 Other statutes, however, 
have been held to require a defendant to litigate par¬ 
ticular matters as a counterclaim where possible. 21 

b. What Law Governs 

Set-off, counterclaim, and recoupment are governed 
by the law of the place where the action is brought, and 
not by the lex loci contractus, since they relate to the 
remedy and not to the right. 

Laws of set-off, counterclaim, and recoupment re¬ 
late to the remedy and not to the right, 22 and there¬ 
fore set-off, counterclaim, and recoupment are gov¬ 
erned by the law of the place where the action is 
brought and not by the lex loci contractus, 23 but 
the effect of the defense must be determined by the 
lex loci contractus. 24 The question as to the right 
of set-off must be determined on the law as it stood 
when the action was commenced, 26 and similarly 
the forum in which a reconventional demand may 


XO. Fla —Seven Seas Frozen Prod¬ 
ucts v. Fast Frozen Foods, 43 So.2d 
181. 

11. N.J —Falkenstern v. Herman 

Kussy Co., 59 A.2d 372, 137 N J. 
Law 200. 

limitations imposed by other stat¬ 
utes 

A counterclaim which comes with¬ 
in tho definition thereof contained in 
ono statute may, nevertheless, be im¬ 
proper under the limitations on al¬ 
lowance of counterclaims specified in 
another statute.-—Jayell Films v. A. 
F. B. Corp.* 67 N.Y,S.2d 77. 

12 . N.J.—Falkenstern v, Herman 
Kussy Co, 59 A.2d 372, 137 N.J. 
Law 200. 

Repeal by new rules 

Statute doallng with set-off was 
held repealed by new rules of civil 
procedure.—Capetillo v. Burress & 
Rogers, Tex.Civ.App., 203 S.W.2d 953, 
refused no reversible error. 

13. Aria?.—Neyens v. Donato, 188 P. 

2d '588, 67 Arlz. 2—Snyder v. 

Betsch, 130 F.2d 510, 59 Ariz. 535. 

14. ■ Cal.—Bond v. Farmers & Mer¬ 
chants Nat. Rank, Los Angeles, 149 
P,2d 722, 64 Cal.App.2d 842. 

15. NiT.—Oesterfeichir V. Oedt4r- 
reicher, 61 N,Y.S,2d 107* * J 

67 C.J. p 385 note 5. - ' 1 ’ ’ * 


16. Minn.—Folsom v. Carli, 6 Minn 
284, 80 AmD 456. 

57 C.J p 385 note 6. 

17. Ill.—People ex rel. Bradford 
Supply Co. v. Circuit Court of X^ul- 
aski County, 66 N.B 2d 420, 393 Ill. 
520. 

N.Y.—Stafford Security Co. v. Krem- 
or, 249 N.Y S. 670, 232 App Div. 265, 
reversed on other grounds 179 NE 
32, 258 N.Y. 1, 78 A.L.R. 822. 

18. Ill —People ex rel. Bradford 
Supply Co. v. Circuit Court of Pul¬ 
aski County, 66 N.B.2d 420, 393 Ill. 
520, 

19* U.S—Grodsky v. Sipe, D.C.IU., 
30 F.Supp 656 

Ariz,—Kerby v. State ex rel Froh- 
milter, 157 P.2d 698, 62 Anz 294 

Fla—Edwards v. Fitchner, 139 So 
585, 104 Fla. 52. 

Ill.—First Trust & Sav, Bank of 
Kankakee v. Powers, 60 N E,2d 582, 
325 Ill.App. 600, reversed on other 
grounds 65 N.E.2d 377, 393 III. 97. 

N.Y—Harfried Realty Co. v. Spuyten 
Amusement Corporation, 264 N.Y 

S. 320, 147 Misc. 647. 

20. Ill —First Trust & Sav, Bank of 
Kankakee v. Powers, 60 NBUd 582, 
325 Ill.App. 600, reversed on other 
grounds 65 NE.2d 377, 893 IiroY.' 

N.Y.—Harfried Realty Co v.' Spiiy- 
ten Amusement Corporation, 264 N. 

T. S. 320, 147 MIso. .647. ■* ' 


21. Ariz—Snyder v. Betsch, 130 P. 
2d 510, 59 Ariz. 535 

22 N Y. —Corpus Juris quoted In 
Fromm v Glueck, 293 N.Y S. 530, 
537, 161 Misc 502. 

Wis.—Corpus Juris cited in In re 
Seybold's Estate, 270 N.W. 87, 89, 
223 Wis 192 

57 C.J. p 376 note 55. , 

23. U.S.—Crane v. TJ. S , Ct Cl., 55 F. 

2d 734, certiorari denied 53 8.CL 7; 
287 U.S 601, 77 L Ed. 523 ■ » ». 

N.M.—State Nat, Bank of, ,B1 Paso, 
Tex., v. Cantrell, 143 p.2d 592, 47 
NM 380, 152 A.L.R. 1216. 

N.Y.— Corpus Juris quoted in Fromm 
v. Glueck, 293 N.Y.S. 530, 537, 161 
Misc. 502. 

Wis.— Corpus Jurib cited in In re 
Seybold's Estate, t 270 N-’W’. 87, 89, 
223 Wis 192. ’ 

67 C.J. p 376 wdttf'56. 

Foreign law as part of contract 
The rule set . forth in the text is 
not applicable where the foreign law 
attempted to be established is itself 
a i^art o^ths 1 contract on which a re¬ 
covery is predicated.—Franklin Soc 
for Home Bldg. & Sav v. Weseman, 
10‘N.Yi&2d 247, 170 Misc. 1000. 

24. Vt.—Harrison v Edwards, 12 
Vt. 648, 36 Am.D, 364. 

25. Vt.—Farr v. Brigham, 15 Vt. 

657 I 

67 C J. p 376 note SS. ! 
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be urged depends on the conditions existing when it 
is filed. 26 

§ 14 , Remedies as Affected by Agreement, 
Waiver, or Estoppel 

A party may be precluded by waiver or estoppel 
from asserting a right which he would otherwise have to 
interpose a set-off or counterclaim; and the parties to 
an action may agree to permit a set-off which, in the 
absence of agreement, would not be available. 

The parties to an action may agree to permit a 
set-off or counter-claim to be based on claims which, 
in the absence of agreement, could not be set off or 
made the basis of a counterclaim, 27 and, similarly, 
may agree to recoup damages which otherwise could 
not be recouped. 28 An agreement to allow set¬ 
off need not be express, but may be inferred from 
the circumstances, 29 and since courts favor the 
settling of disputes between the parties in one action, 
as discussed supra § 11, an agreement to allow set¬ 
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off will be inferred from very slight circumstances. 30 * 

Mere willingness to set off one demand against 
another or even an express understanding so to do, 
without some new consideration to support it as 
a contract, cannot defeat the right of plaintiff to 
recover. 31 Set-off cannot be had, under a condi¬ 
tional agreement for the allowance thereof, if the 
condition is not fulfilled 32 Where an agreement 
is relied on in justification of a departure from the 
general rules governing set-off, it must appear that 
the proposed set-off is embraced therein. 33 Items 
not otherwise available for set-off cannot be set off 
under a contract when not included therein. 34 Mat¬ 
ters which could not m any event be made the sub¬ 
ject of set-off cannot be made so by agreement. 35 

Waiver of right to interpose . A defendant may, 
for a valuable consideration, 36 waive the right to 
use a set-off or counterclaim which would otherwise 
be available. 37 It is generally held that waiver of 
set-off may be either express 38 or implied; 39 but 
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26. La—Rigney v. Monette, 13 So 
201, 45 La Ann 940. 

27. Ga—Long v Cash, 189 SB 73, 
54 GaApp 764 

Iowa—Second Nat Bank v Mieljtz, 
233 NW. 108, 211 Iowa 218. 

Pa—Manganiello v. Cello, 16 Pa 
List. & Co 446, 26 Luz.Leg Reg 
207. 

57 C.J p 377 note 64. 

28. Conn—McLean v. McLean, 1 
Conn. 397. 

29. NY—Green v. Storm, 3 Sandf 
Ch. 305 

Pa—Leonard v Smith, 29 A 915, 162 
Pa 284 

30. N J —King v. King, 9 N J Bq. 44 
57 C J p 377 note 68. 

31. Ala —Kennedy v. Manship, 1 
Ala. 43. 

If agreement to allow set-off be ex¬ 
ecuted it needs no consideration.— 
Threlkeld v. Dobbins, 45 Ga. 144— 
Long v. Cash, 189 SB. 78, 54 GaApp 
764. 

32. La—Lees v. Dwight, 10 La,App. 
711. 

Mass.— Foot v Martin, 1 Mete. 273. 

33. Va.—Corpus Juris quoted in 
Armour & Co. v. Whitney & K>m- 
morer, Inc., 178 SB 889, 893, 164 
Va 12, 98 A.LR. 596 

57 C.J p 376 note 63. 

34. Pa.—-Moore v. Galloway, 21 Pa 
Dfst. 759. 

57 C J. P 377 note 72. 

35. N.Y—Diehl v. General Mut. Ins. 
Co, 3 NY.Super. 257. 

36. U.S.—“Atlantic Coast Line R Co. 
v XT. S Fidelity & Guaranty Co., 
D.C Ga., 52 F.Supp. 177 

Pa.—Appeal of Lloyd, 95 Pa 518— 
Reed v. Executrix of Penrose, 36 


Pa 214—Smith v. Strieker, 186 A 
369, 123 Pa Super 181. 

Va— Corpus Juris quoted la Armour 
& Co v. Whitney & Kemmerer, 
Inc., 178 SE 889, 893, 164 Va. 12, 
98 ALR 596 
57 C J. p 377 note 75. 

37. U S —Hoffman v Gleason, C.C A. 
Mich., 107 F 2d 101—Atlantic Coast 
Line R. Co v U. S. Fidelity & 
Guaranty Co , D C Ga , 52 F.Supp. 
177 

Va— Corpus Juris quoted in Armour 
& Co. v. Whitney & Kemmerer, 
Inc., 178 SB, 889, 893, 164 Va. 12, 
98 ALR 596 

57 C J. p 376 note 62, p 377 note 76. 
Validity of agreement 
An agreement not to counterclaim 
should not be held void if in any cir¬ 
cumstances it could be legally opera¬ 
tive.—Atlantic Coast Line R. Co v. 
U. S Fidelity & Guaranty Co, DC. 
Ga, 52 F.Supp. 177. 

Circumstances not constituting waiv¬ 
er 

(1) Fact that main contractor per¬ 
mitted delay in completion of work 
did not constitute waiver of right to 
set off, as against claim of subcon¬ 
tractor’s assignee, amount paid for 
materials furnished original subcon¬ 
tractor.—Empire Heating Corpora¬ 
tion v. James Stewart & Co„ 252 N. 
Y.S. 136, 140 Misc, 303. 

(2) Renewal of note payable to 
trust company after maker acquired 
right of set-off on trust company’s 
contract of suretyship, but before he 
had exercised such right, was held 

not waiver of such right of set-off_ 

Smith v. Strieker, 186 A. 369, 123 Pa 
Super 181. 

(3) In action of assumpsit, fact 
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that defendant did not include claim 
for board in his account when he was 
undertaking to make friendly settle¬ 
ment with plaintiff did not preclude 
defendant from recovering such 
amount by way of set-off.—Joyner v. 
McMurphy, 163 So 533, 26 Ala.App. 
549. 

(4) In action by trustee in bank¬ 
ruptcy to recover from employee of 
bankrupt corporation for overdraft 
m salary account, where employee's 
counterclaim for amount duo him by 
reason of his interest in certain notes 
of bankrupt corporation had been ad¬ 
judged legally sufficient and amount 
due on note and amount paid em¬ 
ployee were undisputed, dismissal of 
counterclaim on ground that em¬ 
ployee admitted payment of notes in 
his affidavit claiming that it was in¬ 
tended that overdraft be credited on 
notes was error.—Blake v. Weldon, 
34 NY S,2d 879, 264 App.Dtv. 199, af¬ 
firmed 51 N.B.Sd 677* 291 N.Y. 334* 
149 A.LR 1050. 

(5) Other circumstances,—Bay 

Minette Land Co. v. Stapleton, 139 
So 342, 224 Ala. 176—67 C.J. p 377 
note 76 [c]. 

38. Pa—Appeal of Lloyd, 95 Pa, 518 
—Smith v. Strieker, 186 A. 369, 123 
Pa Super. 181. 

Va— Corpus Juris quoted In Armour 
& Co. v. Whitney & Kcmmcror, 
Inc., 178 S.B. 809, 893, 164 Va. 12* 
98 AU. 596. 

57 C.J. p 378 note 77. 

39. U.S.—Hoffman v. Gleason, C.C, 
A.Mich., 107 F.2d 101. 

Va— Corpus Juris quoted in Armour 
& Co v, Whitney & Kemmarer. 
Inc.* 178 S.B. 809, 893, 164 Va. 12* 
98 ALR. 596. 

57 C.J. P 378 note 77. 
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it has also been held that a defendant cannot be 
deprived of a right of set-off by anything less than 
a contract, 40 and that an agreement must be clear 
and specific in order to deprive a party of the ordi¬ 
nary right of set-off 41 

Estoppel . A defendant may, by his conduct or 
representations, be estopped to interpose a set-off 
which would be otherwise available, 42 as where he 
has kept silent when it was his duty to speak 43 or 
has influenced plaintiff by false representations; 44 
but it must be shown that plaintiff has acted there¬ 
on so as to alter his position to his detriment. 46 
Payment on an independent claim, when an adjudi¬ 
cation would have shown nothing due plaintiff, does 
not estop defendant to assert his claim when sued. 46 

§15. Existence of Cause of Action of Plain¬ 
tiff 

It has been held that the defendant cannot assert a 
set-off, counterclaim, or recoupment where the existence 
of such cross demand depends on the nonexistence of 
the plaintiff's cause of action; but the rule is not uni¬ 
versal. 

It has been held that the right to a set-off 47 or 
counterclaim 48 depends on plaintiff having a right of 
action against defendant, and that, where the cause 
of action on which defendant's cross demand is 
based depends for its existence on the nonexistence 
of plaintiff's cause of action, defendant cannot assert 


his demand by way of set-off, 49 counterclaim, 60 or 
recoupment, 61 but the rule has been 'held to be 
otherwise as to reconvention, 62 and it has also been 
held that if there is an independent jurisdictional 
basis for a counterclaim, and the counterclaim seeks 
affirmative relief, it is sustainable without regard to 
what happens to the original complaint. 63 

§16. Actions in Which Remedy Available 

In general, a set-off is allowed only in actions on de¬ 
mands which could themselves be the subject of a set¬ 
off; and in some Jurisdictions a counterclaim is avail¬ 
able only in actions in which a money Judgment is 
sought. 

While it is difficult to deduce from the decisions 
any universal rule as to the cases in which the rem¬ 
edy of set-off or counterclaim is available, 64 it is 
held as a broad general rule that set-off can be 
allowed only in actions founded on demands which 
could themselves be the subject of a set-off. 66 
Courts are loath to exercise their discretion in favor 
of permitting a defendant to set up counterclaims 
in an action brought against him for misapplication 
or failure to pay moneys belonging to plaintiff. 56 
It is the substance of the cause of action contained 
in the allegations of the complaint, and not the form 
of action, which determines the right of set-off. 57 

Defendant may file a counterclaim in an action 
for the recovery of money only; 68 and in some 


In Pennsylvania 

(1) It has been held that a defend¬ 
ant may bar himself from using a 
set-off by an implied contract.—Reed 
v. Executrix of Penrose, 36 Pa. 214. 

(2) However, it has also been held 
that the agreement must be express, 
and cannot be inferred from equivo¬ 
cal words or deduced from ambigu¬ 
ous expressions.—Louden v. Tiffany, 
6 Watts & S. 367—Henniss v. Page, 3 
Whart. 276. 

40. Pa.—Appeal of LJoyd, 95 Pa. 618 
—Reed v. Executrix of Penrose, 36 
Pa. 214—Smith v. Strieker, 186 A 
360, 123 Fa.Super. 181. 

41. U.S.—Updike v. Oakland Motor 
Oar Co., C.C.A.N.Y, 53 F.2d 369. 
Promise by creditor to carry ac¬ 
count Indefinitely would not prevent 
creditor from setting off amount due 
debtor against debt due it.—Updike 
v. Oakland Motor Car Co., supra. 

40. Pa.—Northwestern Nat. Bank v. 
Commonwealth, 27 A.2d 20, 345 Pa 
192—Walker v. Emerich, 149 A. 
881, 300 Pa. 9. 

57 C.J. p 378 note 80. 

43. N.Y.—Jacobs v. Bernstein, 141 
N.Y.8. 287, 156 AppDiv. 263, af¬ 
firmed 109 N.B 1079, 215 N.Y. 743. 
57 C.J, p 379 noth 81. - 


44. Del —Hawthorne v. Murray, 84 
A. 5, 26 Del 349. 

45. Ill—Hogden v Kief, 63 Ill. 146. 
Vt.—Ketchum v. Foot, 15 Vt. 258, 40 

Am.D. 678 

46. Conn—Holcomb Co. v. Clark, 85 
A 376, 86 Conn. 319. 

47. Mich.—Walter A. Wood Mowing, 
etc, Mach. Co. v. Seaver, 51 N.W. 
637, 90 Mich 546. 

57 C J. p 383 note 81. 

48. N.Y.—Walker v. Millard, 29 N 
Y 375. 

57 C J. p 383 note 82. 

49. Miss —Canal-Commercial Trust, 
etc, Bank v. Brewer, 108 So, 424, 
143 Miss. 146, motion dismissed 109 

So. 8, 143 Miss 184, error dismissed 
47 iSCt. 96, 273 US. 638, 71 L Ed. 
816 

57 C J. p 383 note 83. 

50. Wash.—Perius v. Market Inv. 
Co., 164 P. 65, 95 Wash 484. 

57 C J. p 383 note 84. 

51. Miss —Hoover Commercial Co. 
v. Humphrey, 66 So. 214, 107 Miss! 
810. 

52. Tex.—Griffin v. Chubb, 16 Tex. 
219. 

53. U.S—Tavitoff v Stepovlqh, C,C, 
A.Alaska, 91 F.2d 106. 
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D C —Isenberg v Biddle, 125 F.2d 
741, 75 U.SAppD.C 100. 

54. WVa—Baltimore, etc., R Co. v. 
Jameson, 13 W.Va. 833, 31 Am R. 
775 

55. Mich —Smith v. Warner, 16 
Mich. 390. 

57 C J. p 379 note 90. 

56. NY.—Jayell Films v. A F. B. 
Corp., 67 N.Y.S.2d 77. 

Taking of property 
With respect to right of set-off, 
purchaser cannot take property con¬ 
trary to obligation and apply its val¬ 
ue to discharge just debt due from 
seller.—Turner Lumber & Invest¬ 
ment Co. v Chicago, R. I. & P. Ry. 
Co., 34 S.W.2d 1009, 225 Mo App. 
1002 . 

57. N.Y.—Pink v. Title Guarantee & 
Trust Co., 8 NE2d 321, 274 NY. 
167, rearguihent denied 10 N.E.2d 
675, 2 74 N.Y. 610. 

58. Ohio —Baldwin v. Baldwin, 

App , 47 N.E 2d 792. 

Bftoney had and received 
A counterclaim may be maintained 
in an action for money had and re¬ 
ceived although such action is to re¬ 
cover money under a judgment sub¬ 
sequently reversed for prematurity 
of action where the action in which 
the counterclaim is filed is not thei 



SET-OFF AND COUNTERCLAIM 


80 C.J.S. 


§§ 16-18 


jurisdictions set-offs or counterclaims are unavaila¬ 
ble in actions in which a money judgment is not 
sought, 5 ^ as, for example, an action to declare the 
existence of a trust relation; 60 but other authorities 
do not so limit its use. 61 Some statutes have been 
held not to limit the right to plead a counterclaim to 
actions ex contractu. 62 

Within the meaning of the various statutes pro¬ 
viding the remedy of set-off, the use of this remedy 
has been held allowable in probate proceedings 
against administrators to compel the payment of 
allowed claims, 63 actions to set aside the probate of 
a will, 64 or suits for specific performance. 65 On the 
other hand, set-off has been held not allowable in a 
scire facias action, 66 and a counterclaim sought to 
be interposed by the petitioners in an adoption pro¬ 
ceeding has been held not to lie. 67 In a mechanic’s 
lien action, under some statutory provisions and 
rules of court, counterclaims which theretofore 
would have been the subject of set-off or recoup¬ 
ment may be filed as compulsory counterclaims, 68 
but permissive counterclaims may not be filed 69 

Possessory actions . As a general rule, a set-off 
or counterclaim ordinarily is not available in posses¬ 
sory actions 70 However, there is an exception 
where special circumstances exist which entitle de¬ 
fendant to equitable relief; 71 and a counterclaim 
may be interposed m such actions under the rules 
of civil procedure existing in some jurisdictions. 72 


A counterclaim may be asserted in a proceeding 
which, although possessory m character, also con¬ 
templates an award of damages, 73 A counterclaim' 
may be interposed to a count asking for injunction, 
although another count is for replevin. 74 

§ 17. - On Contracts in General 

A recoupment, set-off, or counterclaim ordinarily Fs 
available in actions ex contractu. 

Recoupment is allowed m actions ex contractu, 75 
on unsealed instruments or instruments under 
seal. 76 Under the codes and statutes, set-offs and 
counterclaims are allowed in ex contractu actions , 77 
and it has been held that a set-off is available only 
in such actions 78 Set-off is allowable in an action 
of assumpsit for usury, 79 or in action for wages, 80 
or m actions of covenant. 81 

§18. - Unliquidated Demands 

Set-off is generally held unavailable in actions on 
unliquidated demands; but the statutes in some Juris¬ 
dictions permit a set-off or counterclaim in actions on. 
contract, whether for liquidated or unliquidated damages. 

Since set-off is allowed only in actions founded 
on demands which could themselves be the subject 
of set-off, as discussed supra § 16, and since it is 
generally held that unliquidated demand^ cannot be 
the subject of set-off, as discussed infra § 42, the 
general rule is that set-off is not allowed in actions 
on unliquidated demands. 82 In some states, how- 


summary supplemental procedure 
provided for by statute for securing 
restitution after a judgment has been 
reversed, but is an independent ac¬ 
tion and the counterclaim is filed aft¬ 
er the debt on which the judgment 
had been obtained has matured — 
Buckman v. Tucker, 71 P.2d 69, 9 Cal. 
2d 403. 

59. Ala.—Heflin v. Heflin, 134 So, 20, 
222 Ala 662. 

57 C.J. P 379 note 97. 

A condition, precedent to the appli¬ 
cation of statutory legal set-off is 
that it shall be in answer to a suit 
on a debt.—Savings Bank of New 
London v. Santamello, 33 A.2d 126, 
130 Conn. 206. 

60. Ala.—Heflin v. Heflin, 134 So 20, 
222 Ala. 662. 

61. Tex —Burt v. Stamford, Civ. 
App., 237 S.W. 977. 

62. Ind.—Opple v. Hay, 195 NH. 81, 
208 Ind. 450. 

63. Cal.—In re Bell, 141 P. 1179, 168 
Cal. 253. 

64* Iowa—Hoover v. Hedrick, 155 
N.W 851, 178 Iowa 1235, 

65. Ga.—Becker v Donalson, 67 S. 
E, 92, 133 Ga 864. 

66. Del.—Burton v, Willin, 11 Del. 


522, 22 Am S H. 363—Adair v. New- 
lin, 100 A 792, 11 Del Ch. 242. 

67. Wyo—In re Adoption of Straus- 
er, 196 P 2d 862, 65 Wyo. 98. 

68. Del.—Stockman v. McKee, Su¬ 
per , 71 A 2d 875. 

69. Del.—Stockman v. McKee, su¬ 
pra. 

70. N H —Vernon Parts Corp. v. 
Granite State Mach. Co., 41 A.2d 
605, 93 NH. 315. 

71. NH—Vernon Parts Corp. v. 
Granite State Mach. Co., supra. 

72. Utah.—White v. District Court 
of Fourth Judicial Dist. in and for 
Utah County, 232 F.2d 785. 

73. Mo.—Federal Land Bank of St. 
Louis v. Bross, App., 122 S.W 2d 
35. 

74. S.C—Pee Dee River Lumber Co, 
v. Fountain, 72 S.E 885, 90 S.C. 
122 . 

Set-off and counterclaim in replevin 
actions see Replevin 9 82. 

75. Md — Fidelity, etc., Co. v. 

Haines, 28 A. 393, 78 Md 454, 23 
LEA 652. 

57 C.J. p 379 note 8. 

76. NT—Van Epps v. Harrison, 5 
Hill 63, 40 Am D 314, 

57 C.J. p 379 note 4. 
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77. Va.—Newport News, etc., R., 
etc, Electric Co. v. Bickford, 52 S. 
E 1011 , 105 Va. 182. 

57 C.J. p 380 note 6. 

Set-off in actions for unliquidated 
damages for broach of contract seo 
infra 9 18. 

78. Okl.—Claremore Nat. Bank v. 
Jefferies, 259 P. 2G0, 126 Okl. 283. 

57 C.J. p 380 note 7. 

Action held on contract 

Replevin action predicated on note 
and chattel mortgage was held to be 
action arising on contract against 
which set-off for defendant’s wrong¬ 
ful discharge, under employment 
contract, would lie.—Fairmont 
Creamery Co. v. Ewing, 182 N.H, 883, 
43 Ohio App. 191. 

79. Vt.—Blair v. Ellsworth, 56 Vt* 
415, 

57 C.J. p 880 note 8. 

80. N.T.—Merlette v. North, etc., 
River Steamboat Co., 18 Daly 114. 

Pa.—Rogers v. Walt*, 5 Pa.Dlst. 645, 
18 Pa.Co. 95, 12 Montg.Co. 160. 

81. Ky.—Roebuck v. Tennis, 5 T.B. 

Mon. 82. * 

15 C.J. p 1295 note 22. 

82. Mass.—Tracey v. Grant, 1ST 
Mass. 181. 

57 C.J. p 380 note 13* 
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ever, the statutes, more in harmony with the object 
of the remedy, which is to settle cross demands in 
one action, wherever possible, as discussed supra § 
11, permit a set-off or counterclaim in actions on 
contract, whether for liquidated, or unliquidated 
damages. 83 

§19. - For Penalties 

Some authorities permit a set-off or counterclaim to 
be asserted in an action for a penalty, but other author¬ 
ities do not. 

According to some authorities, in an action for 
the recovery of a statutory penalty defendant may 
not interpose a set-off 84 or counterclaim. 85 Other 
authorities, however, have held that the penal ele¬ 
ment m a statute should not be decisive on the 
question of the allowance of a counterclaim, pro¬ 
vided a jurisdictional basis is established, 86 and have 
permitted a set-off or counterclaim to be asserted in 
an action for a penalty, 87 and m some jurisdictions 
the rule is that such an action is considered an ac¬ 
tion in debt m which a proper claim may be set 
off. 88 Actions on an undertaking given to secure an 
attachment 89 or arrest, 90 or on an appeal bond, 91 
or on official bonds, 92 or on a forthcoming bond 
taken urlder a warrant of distress, 93 have been held 
to be actions on contract m which counterclaims or 
set-offs are available. A counterclaim is available 


in an action to recover money derived from the 
collection of penalties. 94 

§ 20. - For Taxes 

In the absence of express authority, It Is generally 
held that a set-off is unavailable In an action brought 
for the recovery of taxes. 

In an action for taxes, set-off of an indebtedness 
of the state or municipality to the tax debtor will 
not be allowed, the statutes of set-off being con¬ 
strued in the light of public policy as not allowing 
the remedy in proceedings for this purpose 96 un¬ 
less expressly authorized, 96 nor is such a claim sub¬ 
ject to compensation; 97 and it follows with greater 
force that a private debt of the tax collector can¬ 
not be set off against taxes due from his creditor. 98 
However, a set-off against taxes may be allowed by 
statute, in the absence of a constitutional prohibi¬ 
tion, 99 or by special contract to that effect. 1 

§ 21. - For Torts 

Recoupment is generally held available in tort actions, 
and, under some statutes, a set-off or counterclaim may 
also be interposed in such actions. 

Under some statutes a' defendant in an action 
at law for a tort may file a cross claim against 
plaintiff for damages arising out of the same trans- 


Set-off In action on administration 
bond for unliquidated damages see 
Executors and Administrators § 
970 

83. Nob.—Raymond v Green, 10 N. 
W. 709, 12 Nob. 215, 41 Am R 763. 

67 C J. p 380 note 15. 

Contractor’s delay or abandonment of 
work 

In action for unliquidated damages 
alleged to have resulted from con¬ 
tractor’s delay or abandonment of 
work, contractor was entitled to 
countorclaim on theory that delay 
was not his fault and that, regard¬ 
less of fault, he was entitled to be 
paid for labor and materials which 
he furnished and which were of val¬ 
ue to owner.—Smith v. Gerhardt, 
Mo.App., 220 S.W.2d 85 

84. Ind.—Irvin v. Rushville Co-op. 
Tel. Co., 69 N.333 258, 161 Ind. 524. 

57 C.J. P 880 note 17. 

85. N.T.—Moore v. Trimmer, 6 N.Y 
S. 480, 1 Silv.Sup. 171, 17 N.Y.Civ. 
Proc. 99. 

57 G.J. p 880 note 18. 

In prosecution under ordinance, 
action being criminal with respect to 
penalty, defendant could not plead in 
recoupment for instigation of offense 
by Oity.—fNelsdn v. City of Roetooke, 
185 So. 812, 84' Ala App. ‘277,'certio¬ 
rari denied 185 8<k 814, 228 Alai 317. 


86. U S.—:Marks v. Spitz, D.C.Mass., 
4 FR.D. 348 

Pa.—Davis v. Colgan, 70 ^Pa-Dist. & 
Co. 386, 66 Montg.Co. 16. 

87. U S —Thompson v. Taylor, D.C. 
Fla., 60 F.Supp. 395. 

Pa.—Davis v. Colgan, 70 Pa Dist. & 
Co. 386, 66 Montg.Co. 16. 

88. Ala—Kelly v. Johnson, 29 So 
672, 129 Ala. 627. 

57 C,J. p 381 note 19. 

89. Mo—State v. Mathieson, 232 S 
W, 181, 207 Mo.App. 676 

N.Y,—Wickham v. Weil, 17 N.Y S 
518, disapproving Furber v. Mc¬ 
Carthy, 7 NY.S. 613, 64 Hun 435. 

90. N Y.—Cornell v Donovan, 14 
N.Y St. 687, 14 Daly 295. 

57 c.J. P 381 note 21. 

91. Mo.—Green v. Conrad, 21 S.W. 
839, 114 Mo. 651. 

57 C.J. p 381 note 24. 

98. Kan.—Sponenbarger v. Lemert, 
23 Kan. 35. 

N.H.—Concord v. Pillsbury, 33 NH. 
310. 

93. Va.—Hancock v. Whitehall To¬ 

bacco Warehouse Co., 41 S.E. 860, 
100 Va. 443—-Allen v. H^rly 18, 
Gratt. 737, 59 Va. 737., , 

94. Colo—Arapahoe County v.<.Den¬ 
ver, 69 F. 586, 30 Colq, 1$. ( , 

95. Fla.—Corpus Juris dfced la 

29, 


Aikens v. City of Rockledge, 182 
So 235, 237, 132 Fla 874. 

Tex—Corpus Juris cited in State v. 
Humble Oil & Refining Co., 169 S, 
W.2d 707, 708, 141 Tex. 40—Corpus 
Juris cited in Wedgworth v. dav¬ 
enport, Civ.App,, 170 SW.2d 789, 
791—Corpus Juris quoted in Dal¬ 
las Joint Stock Land Bank of Dal¬ 
las v, Ellis County Levee Impjpye- 
ment Dist. No. 3, Civ.App., 55 S..W. 
2d 227, 229. 

57 C.J. p 381 note 29—61 CUT. p'1058 
note 11. i 

96. Cal —Himmelmann ,v. Spanagel, 
39 Cal. 38$. 

Tex—Corpus Juris quoted in Dallas 
Joint Stock L4nd Bahk of Dallas 
v. Ellis County Levee Improvement 
Dist. No. 3, Cir.App, 55 S.W.2d 
227, 229. 

97. Pa—Bindley v. Pittsburgh, 64 

Pa Super. 371. ' 

57 CJ. P 381 note 31. 

98. W.Va.—Miller v, Wisener, 30 S. 
B. 237, 4(5 W Va. 59 

57 D.J. p' 381 note 32. 

99. tr.®.—Amy v. Shelby County 
Taxing Dist., Tenn, 5 S.Ct 895, 
114 U.S. 387, 29 L.Ed. 172 

X. N.C.—Cobb v. Elizabeth City, 75 
NC. 1. 

57 C J. p 381 note 34. 
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action. 2 Recoupment is very generally allowed 
in actions which are based on a ground of tort, 3 
such as actions for false representations 4 or 
trover, 5 but it has also been held that recoupment is 
not available to a defendant in a trover action except 
in special instances, such as insolvency or non- 
residence of plaintiff.® 

Set-off . Since set-off is statutory, as discussed 
supra § 4, the right to set-off m an action on a 
tort depends on the statutes. 7 While some statutes 
have been construed to allow set-offs in tort ac¬ 
tions, 8 other statutes have been construed to exclude 
set-off in tort actions, 9 such as an action for dam¬ 
ages for being summarily dispossessed, 10 libel, 11 
negligence, 12 nuisance, 13 trespass, 14 case, 15 or trov¬ 
er. 16 It has been held that, where plaintiff joins 
in his complaint separate paragraphs of actions on 
contract and tort, defendant may plead a set-off to 
the paragraphs on contract, 17 but not to the para¬ 


graphs in tort 18 or to the whole complaint, 19 and 
that if the counts on contract are discontinued de¬ 
fendant will not be allowed his set-off. 20 

Counterclaim . While the statutes in some juris¬ 
dictions providing the remedy of counterclaim have 
been held not to authorize counterclaims in actions 
of tort, 21 even when the counterclaim grows out of 
the same occurrence, 22 it is generally held that, 
where the subject matter of the counterclaim is 
proper, the fact that a cause of action alleged in 
the complaint sounds in tort is no obstacle to setting 
up a counterclaim thereto in the answer, 23 and thus 
counterclaims *are very generally allowed in tort 
actions such as actions for conversion 24 or fraud. 25 
Counterclaims have also been allowed in actions of 
trespass where the subject matter is proper. 26 

Reconvention . In an action for tort defendant 
may reconvene a demand connected with or growing 
out of the transaction sued on. 27 


2. Va —Hoffman v Stuart, 51 S E 
2d 239, 188 Va 785, 6 ABR.2d 247. 
A notice of motion for judgment is 

an action at law within such a stat¬ 
ute—Hoffman v Stuart, supra. 

3. Ala—Brown v Patterson, 108 So. 
16, 214 Ala 351, 47 UR 1093. 

57 C J, p 381 note 36. 

4. Mich —Chandler v Childs, 3 N.W. 
297, 42 Mich 128. 

57 C.J p 381 note 38 

5. Mich—Sinker v. Diggms, 43 N.W. 
€74, 76 Mich 557. 

57 C J. P 381 note 39. 

e. Ga—Bell v G. Ober & Sons Co, 
36 SB 904, 111 Ga 668—Harden v 
Bang-, 36 SB 100, 110 Ga 392— 
Meders v Wirchball, 63 S.E,2d 674, 
83 GaApp. 408—Youngblood v. 
Armour Fertilizer Works, 99 SB 
314, 23 GaApp 731. 

r. Ill.—Corpus Juris cited in Gen¬ 
eral Motors Acceptance Corpora¬ 
tion v Vaughn, 193 N.B. 483, 487, 
358 Ill 541. 

>7 CJ. p 382 notes 43-60 

Ga—Horton v Pmtchuck, 35 3 
B. 663, 110 Ga. 355—Ransone v. 
Christian, 49 Ga 491. 

i. Conn.—ShaefCer v O. K Tool Co, 
148 A 330, 110 Conn. 528. 

7 C J. p 382 note 46. 

O. Pa —Corpman v. Backistow, 2 
Pearson 199. 

1. Tex.—Brown v. Durham, Civ. 
App, 42 S.W. 331. 

Necessity that matter arise out of 
same transaction see infra § 36 

12. Ind.—Collins v. Groseclose, 40 
Ind. 414 

13. Mass—Talbot v. Whipple, 7 
Gray 122. 


N'T—Pattison v. Richards, 22 Barb. 
143 

14. Ind—Humphrey v. Merritt, 51 
Ind. 197. 

57 C J p 382 note 53. 

15. WVa.—Watrmg v. Gibson, 100 
S.E 68, 84 WVa 204. 

57 C J p 382 note 54 

16. U S —Van Zandt v. Hanover 
Nat Bank, NY, 149 F. 127, 79 C. 
CA 23 

57 C J p 382 note 55. 

Special circumstances 
A defend of set-oil is not avail¬ 
able to defendant in a trover action 
except in special instances, such as 
insolvency or nonresidence of plain¬ 
tiff—Barrow v Mallory, 14 S E 878, 
89 Ga. 76—Models v. Wirchball, 63 
S.E 2d 674, 83 GaApp 408. 

17. Ind—Ross v. Faust, 54 Ind 471, 
23 AmR. 655—Howlett v. Dilts, 30 
N.B. 313, 4 Ind.App. 23. 

18. Ind.—Howlett v Dilts, supra. 

19. Ind—Howlett v. Dilts, supra. 

57 C.J P 382 note 59 

20. Mass—Cains v. Tirrell, 112 
Mass. 22 

21. Miss.—Moore v Abdalla, 19 So. 
2d 502, 197 Miss. 125. 

57 C.J. p 382 note 63. 

22. Miss—Moore v. Abdalla, supra. 

23. N.Y.—Vandervort v. Mink, 98 N. 
YS. 772, 113 AppDiv, 601. 

57 C J. p 382 note 65 

24. Nev—Lapham v. Osborne, 18 P. 
881, 20 Nev. 168 

57 C J p 382 note 66. 

25. Colo—Warren v. Hall, 38 P. 
767, 20 Colo 508. 

57 C.J. P 382 note 68. 

26. Cal.—De Martin v. Albert, 9 P 

157. 68 Cal, 277. I 
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In Pennsylvania 

(1) No provision was made for 
counterclaims in trespass actions 
prior to the Act of April 4, 1929, P.B. 
140, 12 P S § 412—Trimmer v. Trim¬ 
mer, 54 Pa.Dist & Co. 178, 93 Pittsb. 
Leg.J. 332, 59 York Leg.Rec. 73— 
Sando v. Seeley, 53 PaDist, & Co. 
206, 37 Buz Leg Reg. 407—57 C.J. P 
383 note 70. 

(2) That statute gave defendant in 
actions of trespass the right, in ad¬ 
dition to denying negligence on his 
own part, to allege negligence on the 
part of plaintiff and set up against 
plaintiff a claim for damages arising 
out of the same general circumstanc¬ 
es on which plaintiff’s claim Is based. 
—Trimmer v Trimmer, 54 Pa.Dlst. & 
Co 178, 03 Pittsb Beg.J. 382, 69 York 
BegRec 73—Sando v Seeley, 53 I’a, 
Dist. & Co. 206, 37 Buz.Beg Reg. 407 
—Hughes v. Ostroskie, Pa.Com.Pl., 
38 Buz.BegReg. 93. 

(3) Its purpose was to prevent ei¬ 
ther party involved in an accident 
from obtaining undue advantage by 
being first to institute action and 
bring it to trial. 

US—Nash v. Raun, DC.ra„ 67 Ft 
Supp. 212. 

Pa.—Benson v. Pierce, 184 A. 660, 
321 Pa 398—Trimmer v. Trimmer, 
54 Pa.Dist. Sc Co. 178, 93 rittsb. 
Beg.J. 832, 50 York Bag.Roe. 73. 

(4) The statute is limited to no¬ 
tions involving negligence, and does 
not give a general right to a set-off 
or counterclaim in trespass,—Trim¬ 
mer v. Trimmer, supra—Hando v. 
Seeley, 58 Pa.Dist. & Co, 206, 87 Buz. 
Beg.Reg. 407. 

27. Tex.—Gulf, etc., B. Co* v. Tac* 
qu&rd, 3 Tex,A.Civ.Cat* | 250* 

57 C.J* p 383 note 72% 
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Waiver of tort . Where a plaintiff who can sue 
in tort waives the tort and sues on contract, the ac¬ 
tion is considered an action on contract, within the 
meaning of statutes allowing set-offs 28 or counter¬ 
claims 29 m actions on contracts, and the courts, in 
following their inclination to settle all disputes 
between the parties in one action whenever practi¬ 
cable, will construe liberally plaintiff’s pleadings to 
have effected a waiver of the tort, if such a con¬ 
struction is reasonably possible. 30 Where the facts 
pleaded by plaintiff would constitute an action for 


§§ 21-23- 

tort, but also constitute an action on contract, a 
set-off may be interposed. 31 

§ 22. Set-Off or Counterclaim against Set- 
Off or Counterclaim 

In a proper case a claim may be allowed as a set-off 
against a counterclaim. 

A claim may be allowed as a set-off against a 
counterclaim 32 or a cross complaint 33 in a proper 
case. 


II. SUBJECT MATTER 


§ 23. Nature of Indebtedness or Liability in 
General 

The claims which may properly be made the subject 
of a cross demand such as set-off, counterclaim, com¬ 


pensation, or reconvention depend on the statutes In force 
as they have been interpreted by the courts, and gen¬ 
erally, every claim must have a fair legal or equitable 
basis to be the subject of recoupment or set-off. 

In questions involving set-off, 34 counterclaim. 35 


28. Pa —U. S Bank v. Macalester, 9 
Pa 475. 

57 C J. p 383 note 76. 

29. Ind.—Griffin v, Moore, 52 Ind. 
295. 

57 C J. P 383 note 77. 

30. Kan—Smith v McCarthy, 18 P. 
204, 39 Kan. 308. 

Ky.—Corpus Juris quoted In McFall 
v. Burley Tobacco Growers' Co-op¬ 
erative Ass'n, 54 S.W 2d 922, 924, 
246 Ky. 278. 

31. Ky.—Corpus Juris quoted In Mc¬ 
Fall v. Burley Tobacco Growers’ 
Co-operative Ass’n, 54 S.W.2d 922, 
924, 246 Ky. 278. 

57 CJ p 383 note 80. 

32. Utah.—Salt Lake City v. Tellu- 
ride Power Co., 17 P.2d 281, 82 
Utah 607, rehearing denied 26 P.2d 
822, 82 Utah 622. 

33. Cal.—Bagdasarian v. Gragnon, 
192 l\2d 935, 31 Cal.2d 744. 

34. Ala,*—Industrial Sav. Bank v. 
Groenwald, 158 So. 784, 229 Ala. 
529. 

Ill.—Chicago Biding Club, for Use 
of Klein, v. Avery, 27 N.B 2d 636, 
305 Ill App. 419. 

Ind.—Noblesville Milling Co. v. John¬ 
son, 65 JN.Jfi.2d 250, 116 Ind.App. 
437. 

Kan.—Stevens v. Able, 15 Kan. 584. 
Mich.—Mason v. Lee-Bert, Ino,, 89 N. 

W.2d 319, 326 Mich 32. 

Miss —Lancaster v. Jordan Auto Co , 
187 So. 535, 185 Miss. 530. 

Wis.—Farmer v. Pick Mfg. Co., 277 
N.W, 668, 227 Wis. 99. 

Defendant may set off against 
plaintiff's claim any claim defendant 
has against plaintiff extrinsic to 
transaction out of which plaintiff’s 
claim arises, where cross demands 
are mutual, arise out of same right, 
are due and payable, and are liqui¬ 


dated.—Ghingher v. Fanseen, 172 A. 
75, 166 Md 519. 

Nature of cause 

Whether a cause of action is of 
such character as to constitute the 
proper basis of a set-off is to be de¬ 
termined from the nature of the 
cause as contemplated and defined by 
statute —Mutual Sav. Life Ins. Co. 
v Osborne, 23 So 2d 867, 247 Ala. 
252. 

35. Ariz—Snyder v Betsch, 130 P. 

2d 510, 59 Ariz. 535 
Or.—Wiggins v Hendrickson, 229 P. 

2d 652, 191 Or. 285. 

“Claim” 

Under the statute respecting coun¬ 
terclaims, the word "claim” does not 
refer to the form of the action but 
to the underlying facts combined 
with the law giving a party a right 
to a remedy of one form or another 
based on the claim, it is not essen¬ 
tial that the claim which the statute 
requires to be stated as a counter¬ 
claim should seek the same relief as 
the opposing party's claims.—Cant¬ 
rell v. City of Caruthersville, 221 S. 
W.2d 471, 359 Mo. 282. 

Cross complaint 

Insurer's cross complaint to can¬ 
cel for fraud life policy sued on was 
a "counterclaim” within statute per¬ 
mitting pleading of as many grounds 
of defense, "counterclaim’' and set¬ 
off, whether legal or equitable, as de¬ 
fendant may have —Federal Life Ins. 
Co. v. Bellas, 185 N.B. 319, 99 Ind. 
App. 115. 

Eegal nature of counterclaim 

(1) Counterclaim of legal nature 
may be interposed in equity proceed¬ 
ing.—First Nat. Bank v. Brling Bros., 
249 N.W. 681, 61 S.D, 864, 89 A.L.B 
1387. 

(2) Legal issues may be brought 
in by way of counterclaim or cross 

31 


complaint, even though the complaint 
pleads a purely equitable cause of ac¬ 
tion—Crouser v Boice, 124 P.2d 358, 
51 Cal App 2d 198. 

(3) The statute regarding counter¬ 
claims permits practically any coun¬ 
terclaim of any name or nature, 
whether legal or equitable, to be in¬ 
terposed by defendant to a plaintiff's 
cause of action—Village of Fleisch- 
manns v. Silberman, 15 N.Y.S.2d 904. 
Particular counterclaims held proper 

(1) In general. 

U.S—Norton v. Sliotmeyer, D.C.N.J., 
72 F Supp. 188 

Okl —Moyer v. Gloss, 97 P.2d 901, 
186 Okl. 354. 

Pa—Englert v Beckman, 99 Pa.Su- 
per 162. 

Wis.—Jacobosky v. Town of Ahna- 
pee, 13 NW.2d 72, 244 Wis. 640. 

(2) In action to recover for ha,uj- 
ing, counterclaims for loss of gopds 
in hauling, through negligence,— 
Great Atlantic & Pacific Tea 9°* 
Lexington-Hazard Express Co.'s Re¬ 
ceiver, 54 S.W.2d 631, 246 Ky. 102. 

(3) In action by wife of vendee to 
restrain conditional vendor fx;ofn re¬ 
moving furnace from house 6f wife 
in which it was installed, counter¬ 
claim for conversion of the furnace. 
—Swanson v Bock Island Stove Co , 
31 N.E 2d 85, 308 Ill App. 315. 

(4) In vendor's action for specific 
performance of land contract, where¬ 
in vendor could not prevail because 
her title was defective, counterclaim 
by purchaser for amount paid by 
purchaser on the contract as a de¬ 
posit together with agreed value of 
the title search and counsel fees 
constituting a sum which was fixed 
and readily determinable.—Welhaven* 
v. Kohn, 15 N V S.2d 183, 257 App. 
I>iv. 744, affirmed 26 NE.2d 821, 282. 
N.Y. 705, reargument denied 29 N.EL 
2d 395, 284 N.Y. 575. 
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compensation, 36 and reconvention, 37 which were un¬ 
known at common law and exist to-day only by 
virtue or under the authority of statutory provisions, 
claims which may properly be made t'he subject of 
a cross demand depend on the statutes in force as 
they have been interpreted by the courts; and it has 
been said that the diversity in the decisions of the 
courts of the different states as to which claims are 
proper set-offs or counterclaims arises, from the 
diversity m the Language of their respective statutes 
of set-off and counterclaim. 38 Unless the claim is 
embraced within the provisions of the statutes, as 
such provisions have been interpreted, the remedy is 
denied, 39 and in particular cases the assertion of 
certain matter in set-off 40 or as a counterclaim 41 has 
been held improper. Ordinarily the statutes are 
given a liberal interpretation, as discussed § 11, but 
it has been held inadvisable to devise a rule for the 
determination of what constitutes proper subject 
matter which will fit all cases which may arise in 


the future. 42 

Generally, damages may be set off for which a 
cross action would lie at the time of pleading 
them. 43 However, every claim must have a fair 
legal or equitable basis to be the subject of re¬ 
coupment or set-off, 44 and a set-off 45 or counter¬ 
claim 46 will not be allowed where it would result 
m a double recovery for defendant; nor, in some 
jurisdictions, will a counterclaim be allowed where 
it tends to prejudice and embarrass the fair trial of 
plaintiff’s action. 47 Whether or not a counterclaim, 
provided for by statute, extends to subject matter 
which previously could have been set up by way of 
recoupment or set-off, or is limited to such subject 
matter, is discussed supra § 13. 

It has been held that the common-law equitable 
defense of recoupment usually invoked to establish 
failure of consideration is unavailable to a defend¬ 
ant whose sole effort is to recover personal property 
and not its value. 48 Nominal damages may not be 


(5} In payee's action on notes, 
counterclaim by makers on ground 
that consideration supporting notes 
was oral contract of agency for sale 
of radios, washing machines, and 
electric refrigerators, which payee 
represented, were fit for trade and 
that machines proved unfit causing 
buyers to refuse to make payments 
—Eyer v. Richards & Conover Hard¬ 
ware Co., 55 p 2d 60, 176 Okl 191. 
36- La.—Sliman v. Mahtook, 136 So 
749, 17 LaApp 635. 

Nature of compensation generally see 
supra § 9. 

37. La.—Southern Hide Co. v. Best, 
141 So. 440, 174 La. 748 
Statute has not enlarged class of 
claims that may be pleaded by de¬ 
fendant in reconvention of plaintiff’s 
claim—Standard Sanitary Mfg Co, 
v. Benson Hardware Co, 143 So 670, 
225 Ala 412—Craft v Standard Acc 
Ins, Co., 123 So. 271, 220 Ala. 6. 

33. Va—Wartman v. Tost, 22 Gratt 
595, 53 Va 505. 

39. N.Y—White v. White, 66 N.YS 
2d 273, 271 AppDiv 581—Beck v. 
Wollschlager, 280 NTS 254, 245 
App Dlv. 747. 

57 C>J p 384 note 98. 

Recoupment 

Statute has not enlarged class of 
claims that may be pleaded by de¬ 
fendant in recoupment of plaintiff’s 
claim.—Standard Sanitary Mfg. Co. 
v. Benson Hardware Co, 143 So 570, 
225 Ala. 412—Craft v. Standard Acc. 
Ins. Co., 122 So* 271, 220 Ala. 6. 

Suit to guiet presoriptive title 
(1) Issue in suit to quiet prescrip¬ 
tive title against former owner’s 
claims being occupancy for prescrip¬ 
tive period, answer attacking validity 


of prescriptive owner’s deed is not 
proper "counterclaim" or "set-off."— 
Stolfa v. Gaines, 283 P. 563, 140 Okl. 
292. 

(2) In suit by owner of real estate 
by prescription to quiet title against 
claims of former owner, defendant 
could not assert his record title as 
counterclaim or set-off—McGowan v. 
Carlton, 288 P. 338, 143 Okl. 106. 

40. Tex.—Rake v. Security Loan & 

Investment Co., Civ.App, 83 S.W. 

2d 688. 

Bank’s indebtedness to stockholder 

arising from stockholder's liability 
on depository bond executed to 
school district could not be set off 
against stockholder’s liability to 
bank for note and assessment, where 
stockholder’s indebtedness to bank 
had been discharged by conveyance 
of land, and lien thereon in favor of 
school district gave school district 
preference over other creditors in vi¬ 
olation of statute.—Snyder Independ¬ 
ent School 3>ist. v. Shaw, 88 S W 2d 
85, 126 Tex 343. 

Expenses 

In an action to recover the differ¬ 
ence between the amount paid de¬ 
fendant for land and the amount de¬ 
fendant actually paid therefor, such 
payment being made on defendant’s 
agreement that he would transfer the 
property to plaintiff for the amount 
that he paid for it, and his repre¬ 
sentation as to what that amount 
was, defendant should not be allowed 
to set off against the damages of 
plaintiff an amount which he claims 
to have paid out, as expenses —Jame¬ 
son v. Kemp+on, 100 P. 186, 52 Wash. 
106. | 

41. Ark.—Ouachita Valley Refining I 
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Co. v. Webster, 12 S.W.2d 779, 178 
Ark 845 

Cal —Hoytt Const. Co. v. White, 163 
P 2d 32, 71 Cal.App 2d 526. 

Pa—Gerovica v. Dzelalia, 27 A.2d 
707, 149 Pa Super. 601—Reitz v. 
Reitz, Com.PL, 5 Fay.L.J. 143, 56 
York Leg Rec. 79. 

57 C J. P 384 note 98 [b]. 

Storage of property converted 
Counterclaim for storage of prop¬ 
erty converted is inconsistent with 
conversion and cannot be proved in 
action for conversion.—Thomas 1* 
Beale Furniture Co. v. McGrorty, 103 
| N.Y.S. 221, 53 Misc. 643. 

42. Ohio,—Price v. Kobaclccr Furni¬ 
ture Co., 152 N.EI. 301, 20 Ohio App. 
464. 

43. Neb—Shabata v. Johnston, 73 
N.W. 278, 53 Neb. 12. 

57 C.J. p 385 note 99. 

44. Md.—Case of Strike, 1 Bland K0. 
Tenn.—Corpus Juris quoted in Helm* 

v. Citizens Bank of Nrwin, 97 S.W, 
2d 666, 6G8, 20 TenmApp. 268. 

45. Tenn.—Corpus Juris quoted in 
Helms v. Citizens Bank of Erwin, 
97 S.w,2d 665, 668, 20 Tenn,App. 
268 

57 C.J. p 385 note 2. 

46. N.J.—Miller v. mieglil*, 160 A. 
543, 109 N.J.Law 138. 

47. Tenn.—Corpus Juris quoted In 
Helms v, Citizen* Bank of Erwin, 
97 S,W.2d 665, 668, 20 Tenn,App. 
268. 

Necessity generally that claim he 
such that it is just and practica¬ 
ble to adjust It in plaintiff* action 
see supra S 11. 

48. Pa.—Stein v. Cherry, 44 A.3* 
846, 158 Fa.Sup«% 389. 
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recovered in recoupment. 49 

§ 24. Tendency to Defeat or Diminish Plain¬ 
tiff’s Claim 

Under some statutory provisions, a counterclaim 
must tend to diminish or defeat plaintiff's recovery, and 
to have such effect it must be such that it resists or 
modifies some state of facts in, or impairs, affects, or 
qualifies, at least in some degree, plaintiff's cause of 
action, and is antagonistic thereto. 

Under the statutes in some of the states it is ex¬ 
pressly provided that a counterclaim must tend to 
dimmish or defeat plaintiff's recovery; and where, 
by virtue either of such specific statutory provisions 
or, m their absence, of the recognition of a similar 
requirement as existing under the statutes creating 
and defining counterclaims, such a principle is es¬ 
tablished, a cross demand not so tending does not 
constitute and is not allowed as a counterclaim. 50 
In order to have that effect it must be such that it 
resists or modifies some state of facts m, 51 or im¬ 
pairs, affects, or qualifies, at least in some degree, 52 
plaintiff's cause of action, and is antagonistic there¬ 
to; 63 but a claim insufficient on this ground to 
constitute a counterclaim may be such as to con¬ 


stitute an equity in defendant. 54 Under some stat¬ 
utes, however, counterclaims may be filed against 
plaintiff or a codefendant without regard to the ef¬ 
fect it may have on plaintiff's demand. 55 

Under the rule requiring that a counterclaim 
have a tendency to defeat or diminish plaintiff's 
claim, a proposed counterclaim which shows that 
plaintiff's alleged claim has not m fact any existence 
is held not to be a counterclaim; 56 nor is a claim 
which cannot be proved until it is shown that plain¬ 
tiff had no claim ; 67 nor one which seeks the same 
relief as that sought by plaintiff. 68 

Money demands in actions far equitable relief . 
It has been held that, where plaintiff seeks an in¬ 
junction, defendant cannot counterclaim for dam¬ 
ages for breach of contract since if plaintiffs are 
entitled to an injunction the recovery by defendant 
of a money judgment against plaintiffs would 
not in any way tend to defeat or diminish plaintiffs' 
right to an injunction, 59 and the same has been held 
as to money demands asserted m a counterclaim by 
defendant in actions for mortgage foreclosure with¬ 
out any demand for a deficiency judgment, 60 for 
partition and accounting, 61 to quiet title to real es- 


49. Ga.—Foote & Davies Co v, Ma- 
lony, 42 S.E 413, 115 Ga 985. 

Me—Elliott S. Peterson Co v. Par¬ 
rott, 152 A. 313, 120 Me. 381. 

60- Cal.—Hanes v. Coffee, 300 P. 963, 
212 Cal 777—Bond v Farmers & 
Merchants Nat. Bank, Los Angeles, 
App, 149 P.2d 722—Dobbins v. 

Horsfall, 136 P.2d 35, 58 Cal App 
2d 23—Robertson v. Maroevich, 
109 P 2d 708, 42 CalApp.2d 610— 
Kittle Mfg. Co. v. Davis, 47 P.2d 
1089, 8 Cal.App.2d 504 
Idaho.—Mochel v. Cleveland, 5 P2d 
549, 51 Idaho 468. 

Mont—Hanrahan v. Andersen, 90 P. 

2d 494, 108 Mont. 218. 

NY.—Rose v Rose, 253 N.Y.S. 173, 
233 App.Div. 368—Campbell v. Pet¬ 
tigrew, 248 N,YS. 102, 139 Misc. 
629. 

57 C.Ji p 385 notes 8, 9. 

61. Cal.—Ward v. Goetttng, 186 P. 
640, 44 CaLApp. 435 

N.Y.—Leavenworth v. Packer, 52 
Barb. 132. 

62. Wis.—Dietrich v. Koch, 35 Wis. 
618. 

57 C.J. p 386 note 11. 

In absence of application of an 
equitable rule, a ‘'counterclaim" or 
"set-off" to constitute such must In 
some way, directly or indirectly, af¬ 
fect plaintiff's right and meet the 
Issue or part of issue tendered by 
plaintiff.—Yellowstone Sheep Co. v. 
Bills, 96 P.2d 895, 55 Wyo 68- 
Damages for conversion 
Bank was held entitled to assert 
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demand for damages for conversion 
of automobiles, sold by corporation 
president after executing bills of sale 
thereof to bank as security for loans 
to corporation, by way of counter¬ 
claim in action by corporation's cred¬ 
itor against bank as trustee for cred¬ 
itors to recover plaintiff's share of 
proceeds of execution sale, since such 
demand tends to diminish or defeat 
plaintiff's recovery.—Thomsen v. 
Culver City Motor Co., 41 P.2d 597, 4 
Cal.App.2d 639. 

53. Colo—Bannerot v. McClure, 90 
P. 70, 39 Colo. 472, 12 L.R.A,,N.S„ 
126. 

N.M.—La Mesa Community Ditch v. 
Appelzoeller, 140 P. 1051, 19 N.M. 
75. 

Parallel claims 

In stockholders' derivative action, 
fact that counterclaims of defend¬ 
ant corporations against individual 
plaintiff, if successful, would bring 
additional benefits to the corpora¬ 
tions in whose behalf plaintiff was 
suing would not make them proper 
as "counterclaims/’ since this cir¬ 
cumstance would tend to show that 
they were parallel claims and not 
counterclaims.—Binon v. Boel, 66 N, 
Y.S.2d 425, 271 App.Div. 505, affirmed 
74 NE2d 466, 297 N.Y. 528. 

84, Minn.—Memphis First Nat 
Bank v. Kidd, 20 Minn. 284. 

85. Ill.—People ex rel. Bradford 
Supply Co. v. Circuit Court of Pul- 
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aski County, 66 N.E.2d 420, 393 
Ill. 520. 

56. N.Y,—Hudson River Power 
Transmission Co. v. United Tract 
Co, 91 NY.S, 179, 98 App.Div. 568. 

57 C.J. p 386 note 14. 

Existence of cause of action in plain¬ 
tiff as condition to defendant's 
right to interpose cross demand see 
♦supra § 15. 

Defeat of plaintiff’s demand 

A cause which wholly defeats the 
demand of plaintiff cannot be the 
subject of a counterclaim.—Lanyon 
v. Chesney, 106 S.W 522, 209 Mo. 1-r— 
Jones v. Moore, 42 Mo. 413—Hauser 
v. Burge, Mo.App, 121 S.W.2d 314— 
Markowitz v. Markowitz, Mo.App., 
290 S.W. 119. 

57. N.Y.—Schenectady v. Furman, 
15 N.Y.S 724, 61 Hun 171, appeal 
dismissed 31 N.B. 62$, 133 N.Y. 
696. 

57 c.J. p 386 note 15. 

58. N.Y.—FUess v. Hoy, 135 N.Y.S. 
44, 150 App.Div. 555. 

59. Mont —Cook-Reynolds Co. v. 
Wilson, ,214' P 1104, 67 Mont. 147. 

N.Y,—Sugden v. Magnolia Metal Co, 
6$ N.Y.S. 809, 58 APP Div 236, af¬ 
firmed 64 N.B. 1126, 171 N.Y. 697. 

6Q. N.Y,—Lipman v. Jackson Archi¬ 
tectural Iron-Works, 27 NR 975, 
128 N.Y. 58 
57 C.J. P 387 note 18. 

61. N.Y,—Williams v. Clarke, 81 N. 
Y.a 381, 82 App.Div. 199„ 
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tate, 62 for the establishment of a lost instrument, 63 
and for cancellation. 64 

§ 25. Subsisting Right of Action of Defend¬ 
ant 

Generally, a party cannot avail himself of certain 
matter as a set-off, counterclaim, claim in recoupment, 
or reconventional demand, unless it is a legally subsist¬ 
ing cause of action in his favor on which he could main¬ 
tain an independent action. 


As a general rule, a party cannot avail himself of 
■certain matter as a set-off, unless it is a legally sub¬ 
sisting cause of action in his favor on which he 
could maintain an independent action, 65 and the 
same rule applies where defendant in the action 
endeavors to set up his alleged claim by way of re¬ 
coupment, 66 or where he sets up a claim by way of 
counterclaim, 67 or where he sets up claim by 


62. -Cal—Hanes v. Coffee, 300 F. 963, 
212 Cal 777—Hayward v. Black, 
189 P. 460, 46 CalApp. 504 

63. NT—Macloon v Levy, 228 N. 
Y S 162, 131 Misc 790. 

64. Cal—Bandy v. Westover, 252 P. 
593, 200 Cal 222. 

65. Ariz—Scoville v. Yail Inv Co., 
103 P 2d 662, 55 Ariz 486, followed 
m Vail v Scoville, 103 P 2d 668, 55 
Ariz 502, and Vail Inv. Co v Sco- 
ville, 103 P 2d 669, 55 Anz 501 

Cal —California Canning Peach 

Growers v Williams, 78 P 2d 1161, 
11 Cal 2d 233. 

Iowa—Mitchell County v. Odden, 
259 N W 774, 219 Iowa 793 
Minn —Corpus Juris cited m State v 
Tn-State Telephone & Telegraph 
Co, 295 N.W. 511, 513, 209 Minn 86 
NJ—Needles v Dougherty, 34 A 2d 
396, 134 N JEq. 108—Faherty v 
Branegan, 169 A. 654, 112 N.J Law 
134. 

NT—Cooperstown Cattle Co v 
-Smith, 89' N.T S 2d 89, 275 App Div 
240—Rhode Inland Hospital Trust 
Co. v. Claude Neon, Inc, 109 N.T.S 
2d 834. 

Ohio.— Corpus Juris quoted in De¬ 
troit, T & I. R. Co v Pitzer, App., 
61 N E 2d 93, 97. 

Okl —Sarkeys v. Marlow, 235 P.2d 
676. 

Or—McGilchrist v Fiedler, 65 P.2d 
388, 155 Or. 616. 

S.D—Lewis v Rutland Independent 
Consol. School Dist No 3 of Lake 
County, 244 N.W -102, 60 SD 163 
Tex—Rose v. Motes, Civ.App„ 220 
S W 2d 734 

Utah —Corpus Juris cited iIn Reeve v. 
Blatchley, 147 P 2d 861, 865, 106 
Utah 259 

57CJ p 387 note 23. 

One of the tests in determining 
whether defendant has right to as¬ 
sert a set-off is whether defendant 
could have obtained a several judg¬ 
ment against plaintiff m an, inde¬ 
pendent action.—Ilaefner v. First 
Nat. Bank of Elmwood Place, 36 N. 
E.2d 308, 67 Ohio App. 213. 

Neither legal nor equitable set-off 
can exist unless there are actually 
twd demands or claims In existence, 
that is, a claim by plaihtiff and a 
claim by defendant—White v Bevi- 
lacqua, 7 N.E.2d 134, 273 N.T 1 282. 
Payment of debt of another 

(1) Maker of note oould not set 


off amount paid to third person as 
debt of payee without proof that 
maker paid money at payee's request 
or that payee acknowledged amounts 
paid over as his indebtedness —Car¬ 
ter v First Trust & Savings Bank, 
144 So 885, 107 Fla 360 

(2) In subcontractor’s action for 
balance due on conti act for concrete 
and cement work, rejection of set¬ 
off for sums due subcontractor’s 
creditors on ground that subcontrac¬ 
tor directed contractor to pay credi¬ 
tors and deduct sums so paid from 
sums due subcontractor was not er¬ 
ror, where at date of trial contrac¬ 
tor had not paid such sums and one 
of subcontractor’s creditors had com¬ 
menced suit against him to recover 
amount due it—Massiah v. Hood, 10 
A 2d 79, 138 Pa Super. 90. 

Voluntary payments 

In employee’s suit against railroad 
for injuries wherein recovery was 
sought for decrease in earning power 
from filing of suit, railioad was not 
entitled to set-off of the amounts 
I paid to employee for medical and 
hospital bills and for lost time, since 
suit was not for doctois' or hospital 
bills and payments were voluntary — 
Gay v Osteen, 192 S E 539, 56 Ga. 
App. 224. 

66. Mass —Bucholz v. Green Bros 
Co,, 195 N.E 318, 290 Mass 350 

57 C.J. p 388 not* 24. 

Right to recoupment held not shown 
Mass. — Bank of U S. v. Thomson & 
Kelly Co., 195 N.E. 115, 290 Mass. 
224 

N H.—E. J Caron Enterprises v. 

State Operating Co., 179 A. 665, 87 
1 NH 371. 

67. Ariz—Scoville v. Vail Inv. Co., 
103 F.2d 662, 55 Ariz. 486, followed 
in Vail v Scoville, 103 P.2d 668, 55 
Ariz 502, and Vail Inv. Co. v. Sco¬ 
ville, 108 P 2d 569, 55 Ariz. 501. 

Iowa—Mitchell County v. Odden, 259 
N.W 774, 219 Iowa 793. 

Minn.—Fitzke v. Fitfcke, 298 N.W. 

712, £10 Minn. 430. 

Mo-'-Hayden v. Telton, App', 237 8. 
W 2d 249.- 

Neb—McGerr v. Marsh, 26 N.W.2d I 
374, 148 Neb 50. 

NJi—Town of Montclair v. Kip, 160 
A. 677, 110 NJ.Eq, 500. 

N.Y—Carney v. Morrison, 228 NTS. 

' 1 308, 223 App.Div 244, motion 

granted 164 N.E 565, 249 N.T. 611 
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—'Acme Investors Corp v. Ivalin, 
65 NTS 2d 918—Village of 
Fleischmanns v. Silberman, 15 N.Y. 
S 2d 904 

NC—Hoyle v. Carter, 1 S E 2d 93, 
215 NC 90. 

SC—Rowland v Harris, 61 S E 2d 
397, 218 SC 42. 

SD—Lewis v Rutland Independent 
Consol School D»st No 3 of LnKe 
County, 244 NW 102, 60 SD 3 03. 
Tex—Rose v Motes, Oiv.App, 220 
'SW2d 731—Booth v Chadwick, 
Civ App, 154 SW2d 2C8, error re¬ 
fused. 

57 C.J p 388 note 25. 

Tlio test of validity of a counter¬ 
claim is whether facts stated there¬ 
in would constitute a eauuo of action 
on behalf of defendant against plain¬ 
tiff if plaintiff had not sued defend¬ 
ant—Sandors v. Stioet’s of Tulsa, 
214 P.2d 910, 202 Okl. 427—West 
Nichols Hills Water Co. v. Amei ienn- 
First Trust Co in Oklahoma City, 
158 P 2d 691, 195 Okl 428—Watson 
v American Creosote Works, 84 P.2d 
431, 184 Okl. 13—Eyer v. Richards & 
Conover Hardware Co., 55 l\2d 60, 
176 Okl. 191—57 C.J. p 388 note 26 
[a]. 

Several judgment 

Under some statutes, counterclaim 
must consist of a claim of defond¬ 
ant as against plaintiff na between 
whom a several judgment could b« 
given.—Dobbins v. Horsfall, 136 P. 
2d 35, 58 Oal.App.2d 23—Robertson 
v. Matoovich, 109 P.2d 708, 42 Cal. 
App 2d 510—Kittle Mfg. Co. v. Davit*, 
47 P.2d 1089, 8 Cal.App 2d 504. 
Completeness 

(1) A counterclaim must be com¬ 
plete in itself.—Wilson v. Tromly, 
84 N.E.2d 177, 336 Ill.App. 403, af¬ 
firmed 89 N.E,2d 22, 404 III. 807. 

(2) Counterclaim must be so com¬ 
plete in itself as to entitle defendant 
to judgment on fact* pleaded there¬ 
in.—Amos v. Triangle Motor Co., 80 
P.2d 1109, 94 Colo, 486, 

Gross action 

Tex—Texas & N. O, R, v. Nolan, 
Ciy.App., 107 S.W.Sd 1116, 

The statutory amendment, defining 
counterclaim as any cause of action 
in favor of defendants against plain¬ 
tiffs, did not remove requirement 
that counterclaim be cause of action 
in existence when counterclaim is in¬ 
terposed.—Atlantic Gulf & West In- 
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way of compensation, 68 or reconvention; 69 but 
some decisions have held that the test of the 
propriety of forcing a set-off lies, not m the right 
to sue, but in the right to assert one’s cross de¬ 
mands in the suit brought against him by the 
other 70 Conversely, a set-off is valid if the sub¬ 
stance of the facts alleged, standing alone, would 
constitute a cause of action by defendant against 
plaintiff. 71 Although matter may not be interposed 
as a set-off because no action could be maintained 
thereon, it may still be available by way of de¬ 
fense. 72 

Merger of claim in judgment . Where defendant’s 
claim is merged in a judgment, the claim cannot be 
set off 73 or counterclaimed, 74 but, if a judgment on 
a claim is a final judgment, it is a set-off as a 
judgment. 75 

§ 26. -Void or Unenforceable Claims 

Generally, only such demands may be set off as con¬ 
stitute valid and enforceable obligations at the time; 
a demand growing out of an illegal transaction and 
which, therefore, cannot be recovered or enforced direct¬ 
ly cannot be set off, counterclaimed, or reconvened. 

As a general rule, only such demands may be set 
off as constitute valid and enforceable obligations at 
the time. 76 Accordingly, a demand growing out 
of an illegal transaction and which, therefore, can¬ 
not be recovered or enforced directly cannot be set 
off, 77 counterclaimed, 78 or reconvened. 79 Likewise, 
a contract which is void under the statute of frauds, 
discussed in Frauds, Statute of § 225, or because of 


coverture, 80 or because unsupported by a considera¬ 
tion, 81 or, generally, a contract barred by the stat¬ 
ute of limitations, as discussed in Limitations of 
Actions § 106, cannot be the subject of a set-off; 
and neither can a contract unenforceable by reason 
of defendant’s disregard of conditions precedent to 
the allowance of damages thereunder 82 or a judg¬ 
ment which has been superseded and is pending on 
appeal 83 A set-off is not maintainable where de¬ 
fendant could not have maintained an action thereon 
because of laches, 84 and a note, the collection of 
which has been enjoined, cannot be set off. 85 Where 
the gravamen of the set-off, however, is that defend¬ 
ant has been deceived by means of plaintiff’s fraud, 
recovery may be allowed therefor notwithstanding 
plaintiff’s fraudulent representations were made 
with respect to a matter within the statute of 
frauds ; 86 and a claim for services rendered under 
an illegal contract, but which has been adjusted and 
allowed by the parties in a settlement, is available as 
a set-off. 87 

§ 27. - Claims Nonexistent at Commence¬ 

ment of Action in General 

A debt or demand must, as a general rule, have exist¬ 
ed at the commencement of the action in order to be 
available as a set-off, counterclaim, or recoupment; but 
the rule Is otherwise under some statutory provisions. 

A debt or demand must, as a general rule, have 
existed at the commencement of the action in order 
to be available as a set-off, 88 or, likewise, in order 


dies S. S. Lines v. City of New York, 
69 N.YS2d 796, 27X App Div. 1008, 
appeal denied 71 N.Y.S 2d 705, 272 
App.Dlv. 793, 

68. La.—Case v. Henderson, 23 La. 
Ann. 49, 8 AntR 590. 

67 C.J. P 389 note 26. 

69. Tex—Rose v. Motes, Civ.App., 
220 S.W.2d 734. 

57 OX. p 389 note 27. 

70. ,U.S.—J. L. Hudson Co. v. Thom¬ 
as, D,C Mich., 6 F.Supp. 857. 

Ohio.—State ex rel Gray v. Alward, 
185 N.E 560, 44 Ohio App. 281. 

71. Ill.—Polish American Building 
& Loan Ass’n v, Zintak, 22 N,E.2d 
788, 301 Ill.App. 290. 

Okl.—Sanders v. Street’s of Tulsa, 
214 P.2d 910, 202 Okl. 427. 

79. Vt.—Jewett v. Winship, 42, Vt 
204. 

Wis,—Gunn v. Madigan, 28 Wis. 254.' 

73. N.C.—Mlaseli v, Moore, 29 N.O.’ 
265. 

57 O.J. P 389 note-30. ' 

74. N.Y.—Lowell v. Lane, S3 Barb. 
292—Ives v, Goddard, 1 Hilt. 434, 

75. Mo.—Gunn V. Todd, 21 Ma 303, 

64 Am.I>. 231*0 • ■ 


NY.—Naylor v. Schenck, 3 EL. 
Smith 136. 

76. NY.—In re Haase’s Will, 20 N. 
Y.S 2d 19, 174 Misc. 42. 

Enforceability in action at law 
Where an obligation is not enforce¬ 
able in an action at law, it cannot be 

set off against an opposing claim 

Ohio—Kocsorak v. Cleveland Trust 
Co., 85 N.E.2d 96, 151 Ohio St 212. 

Pa—In re Kenin's Estate, 29 A.2d 
495, 346 Pa 127—In re Bell, 14 A 
2d 98, 339 Pa. 5. 

77* Conn—Pond v. Smith, 4 Conn 
297. 

57 C.J. P 389 note 33. 

78. Wash T.—Turnbull v. Farns¬ 
worth, 1 Wash T. 444. 

57 C.J. p 389 no<te 34. 

79*, I^q,—Thompson v. Gos^erand, tf5 
iSo. .663, 128 La. 1029. 

80. Iiid.—Sanford v. Wood, 49 fhd., 
165. , 1 

57 C.J, p 390 note 37. 

81* N.Y. —Hines v. Hearn, 249 N.Z.S., 
658, 232, AppwDiv. 216. , i,'.» 

57 O.J. p 390 pate 89. ■ * jo i t ’ 

-35 


82. Kan —Chicago, etc., R. Co. v. 
Theis, 152 P 619, 96 Kan 494. 

57 C J. p 390 note 40. 

83. Neb.—Spencer v. Johnson, 78 N. 
W, 482, 58 Neb. 44. 

N Y.—Willard v. Fox, 18 Johns., 497. 

84. Me—Cutler v. Gilbreth, 53 Me. 
176. 

85. Tenn.—Key r. Wilson, 3 

Humphr. 405. » 

86. Or,—Foss v. Newbury, 25 P. 669, 
20 Or *257. 

57 C.J* p 390 note 45. ' 

87. N.C.-^Lusk V. Patton, 70 NC. 

701. 1 11 ' 

88. N.H.—Derry Loan & Discount 
Co. Vi'Falconer, 152 A. 427, 84 NH. 

450 1 •* 1 

N.J.*—Faherty v. Branegan, 169 A. 
.«><:jf54‘, li/2 *N J.Law 134—Needles v. 
Dougherty, 34 A 2d 396, 134 N.J. 
Ecu 108. 

bhioi—Columbian Bldg & Loan Co. 

v. Burke, 29 Ohio NP., N.S., 499, 
,81),—Lewis v, Rutland Independent 
Consol. School Dist. No. 3 of Lake 
County, 244 N.W. 102, 60 S.D, 168. 
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to be available as a counterclaim, 89 or, although 
there is some authority to the contrary, 90 re¬ 
coupment. 91 It is not required, however, that the 
set-off have been a legal subsisting claim at the time 
the right of action accrued to plaintiff on his claim 
in suit. 92 Under some statutory provisions, on the 
other hand, a counterclaim need not have existed at 
the time of commencement of the action in order 
to be asserted. 93 Although there is some authority 
to the contrary, 94 under a statute requiring a coun¬ 
terclaim to be first, a cause of action arising out of 
the contract or transaction set forth in the com¬ 
plaint as the foundation of plaintiff's claim or con¬ 
nected with the subject of the action, or second, in 
an action on contract, any other cause of action on 
contract existing at the commencement of the ac¬ 
tion, counterclaims under the first subdivision need 
not have existed at the commencement of the ac¬ 
tion, 95 although it is otherwise as to claims falling 
under the second. 96 

Under a statute providing that defendant may at 


the trial prove and have allowed against the debt 
sued for any payment or set-off described in his 
plea or in an account filed therewith ias to give plain¬ 
tiff notice of its nature but not otherwise, defend¬ 
ant may offset such accounts acquired before trial, 
whether he acquired them before or after com¬ 
mencement of the action. 97 Where the vendee of 
land has agreed to pay, as part of the purchase 
money, the costs recovered in a suit against the 
vendor, the amount of such costs cannot be set off 
in an action to enforce the vendor's lien where no 
part of it has been paid. 98 

Special agreement. The parties may, by special 
agreement, provide that a claim accruing subsequent 
to the commencement of the action may be set off 99 

On removal of suit from one court to another , 
where such removal is not a continuation of the suit 
in the original court, defendant may set off against 
plaintiff a claim arising after the commencement of 
the suit but prior to its removal A 


Wash.—G-oXmis v. Vlachos, 208 P 2d 
1204, 34 Wash 2d 627. 

57 C J. p 390 note 47. 

The purpose of statutory require¬ 
ment limiting right of set-off to 
claims held by defendant at com¬ 
mencement of suit is to prevent 
plaintiff’s loss of costs through in¬ 
ability to know of set-off at time of 
commencing suit.—Phoenix Sav. 
Bank & Trust Co. v. Ellis, 69 P 2d 
796, 50 Anz 116. 

89. Ind.—Kerfoot v. Kessener, 84 N. 

E 2d 190, 227 Ind 58 
Mo—Niedrmghaus v. Zucker, 208 S. 
W 2d 211—Northcutt v. McKibben, 
159 S.W.2d 699, 236 Mo.App. 605. 

N C.—Universal C I T. Credit Corp. 
v Roberts, 55 S E 2d 85, 230 NXL 
654. 

S C.—W. T Ferguson Lumber Co v. 

Elliott, 172 SE 2d 616, 171 SC. 455 
S.D—Lewis v Rutland Independent 
Consol. School Dist. No 8 of Lake 
County, 244 NW. 102, 60 S.D. 163 
57 C J. p 390 note 48. 

Subsequent acquisition, or perfection 
of right or title 

If a defendant has no valid and 
subsisting title or right to subject of 
his counterclaim at time of its com¬ 
mencement, he may not, by subse¬ 
quent acquisition, or perfection of 
such right or title, remedy the defect 
so as to succeed in the action —Ilaef- 
ner v. First Nat. B-'ink of Elmwood 
Place, 86 N.E.2d 308, 67 Ohio App. 
213. 

90. Ala—Martin v. Hill, 42 Ala. 275. 
57 C J. p 391 note 49. 

91. N T.—Harger v. Edmonds, 4 
Barb 256. 

57 C.X p 391 note 50. 


92. Ala —Life & Cas Ins Co v 
Bell, 180 So. 573, 235 Ala 548 

Restricted application of statute 
A set-off is not “payment" and 
statute permitting set-off where 
there is legal subsisting claim at 
time right of action accrued relates 
only to a situation where plaintiff 
raises defense of limitation to de¬ 
fendant’s plea of set-off to plaintiff’s 
demand.—Life & Cas Ins. Co v. Bell, 
supra. 

93. N.Y.—Herendeen v. Ley Realty 
Co, 75 3ST.YS.2d 836. 

Supplemental pleading 

The code section providing that a 
counterclaim must be an existing one 
in favor of a defendant and against 
a plaintiff and existing when the ac¬ 
tion was begun, so far as it requires 
that the counterclaim be an existing 
one at the time it was started, is su¬ 
perseded by subsequent code section 
providing that a claim, which either 
matured or was acquired by the 
pleader after serving his pleading 
may, with the permission of the 
court, be presented as a counterclaim 
by supplemental pleading —Neyens 
v. Donato, 188 B.2d 588, 67 Anz. 2, 

In California 

(1) The code section pertaining to 
counterclaims does not indicate leg¬ 
islative intent that counterclaim 
must have existed at time of com¬ 
mencement of action in order to be 
asserted.—Bond v. Farmers & Mer¬ 
chants Nat. Bank, Los Angeles, 149 
P 2d 722, 64 Cal.App.2d 842. 

(2) So, the fact that defendants’ 
counterclaim did not arise until aft¬ 
er commencement of plaintiff’s action 
did not make it improper as a coun¬ 
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terclaim—Jones v. Mortimer, 170 P, 
2d 893, 28 Cal 2d 627. 

(3) Prior to amendment of the 
statute, a different rule was followed. 
—Paige v. Carter, 2 P. 260, 64 Cal. 
489—Gannon v. Dougherty, 41 Cal- 
661. 

94. S C —W. T. Ferguson Lumber 
Co. v. Elliott, 172 S.E. 616, 171 SO. 
455. 

95. N.Y.—Blog v. Burden A; Co., 205 
N.Y.S 81, 238 App.Div. 634. 

N.C.—Johnson v Smith, 1 S.R2d 834, 
215 NC. 322. 

57CJ.P 391 note 53. 

96. Or.—Steelman v. Oregon Dairy¬ 
men’s League, 102 P. 790, 97 Or. 
535. 

57 C J. p 391 note 54. 

In New York 

(1) The legislature has abolished 
the requirement that a counter?Infm 
be a cause of action in existi»m*o *»t 
the commencement of tho action. •- 
Herendeen v. Ley Realty Co., 75 N 
Y.S.2d 836. 

(2) Prior thereto, the rule stated 
in the text was followed.—Bornhoim- 
er v, Hartmayer, 63 N.Y.S, 97 X, no 
App.Div. 316—57 C.X p 391 note 54. 

97. U.S.—Wheeling Bridge, cto,, U. 
Co. v. Cochran, W.Va., 68 F. 1U, 
15 C.C.A. 321. 

W.Va.—Hoover-DImeling Lumber Pt>. 
v. Neill, 87 S.B. 855, 77 W.Va. 470. 

98. Ala.—Hembree v. Clover, 8 So. 
660, 93 Ala. 622. 

99. Pa.—Morrison r. Moreland, 15 
Serg. & R. 61. 

l. N.Y.-—Niagara Bank v. McCrack¬ 
en, 18 Johns, 493. 

57 C.X p 391 note 60. 
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Commencement of action. The general rule that 
an amended declaration or complaint which does not 
introduce a new cause of action relates back to the 
original commencement of the action has been ap¬ 
plied in determining the time of commencement with 
respect to the validity of a counterclaim, 2 and a 
counterclaim based on a judgment obtained after the 
first, but before a later, amendment to plaintiff’s 
complaint has been held not in existence at the time 
of action where the subsequent amendment merely 
stated the same cause of action as the original com¬ 
plaint. 3 Although there is authority to the con¬ 
trary, 4 damages incident to the institution of the 
action do not constitute a cause of action existing 
at the commencement of plaintiff’s action within the 
meaning of the statutes and cannot, therefore, be 
counterclaimed 5 or reconvened. 6 

§ 28. - Inchoate and Contingent Claims 

Although the remedy may temporarily be suspended 
so that no action can be maintained, if a good cause of 
action exists, it may be used as a set-off. Ordinarily 
defendant cannot plead as a set-off a contingent liability, 
where the circumstances on which the liability is con¬ 
tingent have not yet occurred. 

A distinction is sometimes drawn between the cause 
of action and the remedy by .action, and it is ac¬ 
cordingly held that, although the remedy may 
temporarily be suspended so that no action can 
be maintained, if a good cause of action exists, it 
may be used as a set-off, 7 and although, where a 
demand is a condition precedent to the existence of 
a valid legal claim as distinguished from a right to 


sue thereon, a demand must have been made before 
the commencement of the action, in order that the 
claim can be set off 8 or counterclaimed, 9 where a 
cause of action exists without a demand, the claim 
may be set off, although no action can be brought 
without a demand 10 So a claim of a liquidated 
nature which would support an action without a 
previous demand is a proper subject of a set-off 
without a demand 11 The same rule applies to 
other conditions precedent to bringing an action as 
distinguished from conditions precedent to the exist¬ 
ence of a valid legal claim, 12 and where present¬ 
ment of a claim to a designated body for auditing 
or allowance is a condition precedent to existence 
of a cause of action thereon, failure so to present 
it precludes offsetting it in an action. 13 

Although defendant has been allowed in equity to 
set off a contingent liability where plaintiff was in¬ 
solvent, 14 ordinarily defendant cannot plead as a 
set-off a contingent liability, where the circum¬ 
stances on which the liability is contingent have 
not occurred. 16 Likewise, it is improper to counter¬ 
claim for a possible future contingent liability. 16 
So defendant cannot, in an action by his servant 
for wages, recoup, or counterclaim damages for 
plaintiff’s negligence before defendant has paid or 
been adjudged liable to pay damages therefor, as 
discussed m Master and Servant § 126; and where 
defendant has transferred his demand against plain¬ 
tiff to a third person as collateral security for a 
debt of defendant to the latter, he may not set off 
such demand in plaintiff’s action against him. 17 A 


2 „ Iowa.—Youngerman v. Long, 63 
N W 674, 95 Iowa 185. 

Mont.—Dreidlein v Manger, 220 P. 
1107, 69 Mont. 165. 

3. Mont—Dreidlein v. Manger, su¬ 
pra 

4. Minn.—Hall v. Parsons, 117 N.W. 
240, 105 Minn. 96. 

57 C.J p 392 note 64 

5. S C.—Corpus Juris quoted In 
Visanska v. Roturoau, 1 S B.2d 493, 
494, 180 SC. 433. 

57 C J. p 392 note 65, 

Undercharge- 

In action by carrier which had 
charged unlawfully low freight rates 
to recover undercharge from con¬ 
signee, consignee could not counter¬ 
claim for amount of carrier's recov¬ 
ery as damages.—Port Worth & D. 
C. Ry. Co. v. F. Burkart Mfg. Co., D. 
C.Mo., 56 F.Supp. 159, affirmed, CC. 
A., 149 F.2d 909. 

6. La.—Knox v. Thompson, 12 La. 
Ann, 114—Keene v. Relf, 11 La. 
304. 

Damages to reputation 

In action on running account for 


merchandise sold by foreign corpora¬ 
tion against superintendent of a 
high school, who claimed to have or¬ 
dered goods as agent for high school, 
defendant could not reconvene for 
damages to his reputation and good 
name because of such suit until suit 
was terminated in defendant's favor 
—Wilson Sporting Goods Co. v. Al- 
wes, La.App., 21 So 2d 102. 

Doss of time attending court 

In landlord’s suit to cancel lease, 
reconventional demand for loss of 
time attending court was held prop¬ 
erly disallowed.—Florshcim v. Penn, 
137 'So. 749, 18 La,App. 375 

7. N.Y.—Clark v. Story, 29 Barb. 
295 

57 C.J p 392 note 67. 

8. NO—State Bank v. Cape Fear 
Bank, 35 NC. 75 

57 C.J P 392 note 68. 

9. Cal-^-Moore v. Gould, 91 P 616, 
151 CaJ. 723. 

10. Ky.—Millet v, Watkins, 4 Bush 
642. 

57 C.J. P 392 note 70. 
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11. Mo.—Paul v. Carroll, 12 Mo 437. 
57 C J. p 392 note 71. 

12. Va—Craigen v. Lobb, 12 Leigh 
627, 39 Va 627. 

57 C J p 392 note 72. 

13. Tex—Bitter v Bexar County, 
Civ.App, 266 S.W 224. 

57 C J. P 392 note 73. 

14. NC.—Scott v. Timberlake, 83 N. 
C 382 

57 C J p 393 note 74. 

15. S.C.—Zimmerman v. Home Ins. 
Co, 177 S.K 895, 175 SC. 18. 

57 C.J. p 393 note 75. 

Rent to accrue In future is general¬ 
ly held not existing debt, but mere 
contingent liability, which, not being 
ascertained at adjudication of les¬ 
sor's insolvency, should not be al¬ 
lowed as set-ofC.—Zimmerman v. 
Home Ins. Co, supra. 

16. Ill.—Countiss v Whiting, 29 N. 
B.2d 277, 306 Ill App. 548. 

17. Mo—Moulton v Perkins, 100 A. 
1020, 116 Me. 218. 
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counterclaim cannot be based on an allegation that 
the action in which it is filed is malicious, a judg¬ 
ment favorable to defendant being essential to a 
right of action thereon, as discussed in Malicious 
Prosecution § 68 A debt is not “demandable” 
within the meaning of a statute dealing with com¬ 
pensation between two debts, until all suspensive 
conditions on which its maturity depends are ful¬ 
filled.^ 

§ 29. - Claims Not Yet Due at Com¬ 

mencement of Action 

a. In general 

b. Rule in equity 


a. In General 

Generally, a demand of defendant against plaintiff not 
due at the commencement of the action cannot be made 
the subject of a set-off, counterclaim, compensation, or 
reconvention; but defendant may set off a demand not 
due until after suit brought, if he has made an agree¬ 
ment with plaintiff to that effect, or if a statute so per¬ 
mits. 

As a general rule, a demand of defendant against 
plaintiff not due at the commencement of the ac¬ 
tion cannot be set off, 19 and the same rule applies 
to counterclaim, 20 compensation, 21 and, although 
there is authority to the contrary, 22 reconvention 23 
Defendant may, however, set off a demand not due 
until after suit brought, if he has made an agree¬ 
ment with plaintiff to that effect, 24 or if a statute 
so permits. 25 So, under a statute permitting a set- 


18. La.—Federal Deposit Ins Corp. 
v. Page, App, 195 So. 629 

19. Cal —Bagdasarian v. Gragnon, 
192 P 2d 935, 31 Cal 2d 744 

Conn.—Bridgeport-tCity Trust Co v 
Niles-Bement-Pond Co., 20 A 2d 91, 
128 Conn 4, 135 ADR 690—Hart¬ 
ford Nat Bank & Trust Co. v. Riv¬ 
erside Trust Co., 167 A. 811, 117 
Conn 276 

Ga—Lunsford v Ferrell, 68 S E 2d 
153, 85 Ga.App 37. 

Ind—Old First Nat Bank & Trust 
Co of Fort Wayne v. SnoufCer, 192 
N.E 369, 99 Ind App 325 
Mo—Brown v. Maguire's Real Es¬ 
tate Agency, 121 SW2d 754, 343 
Mo 336—Iler v Midland Nat. 
Bank, 69 Mo App. 64 
Pa—Corpus Juris cited in Appeal of 
Commonwealth Trust Co. of Pitts¬ 
burgh, 188 A 200, 202, 324 Pa. 161, 
107 ALR 1453 

S.C—Zimmerman v Home Ins Co., 
177 SE 895, 175 SC 18. 

Wash.—Merager v Turnbull, 99 P.2d 
434, 2 Wash,2d 711, 127 A.L.R 1142 
57 C J p 393 note 79. 

Sue and payable 

A debt, m order to be available as 
a set-off, must be both due and pay¬ 
able, since the word "due” does not 
always Import that debt is payable.— 
Otto v Lincoln Sav Bank of Brook¬ 
lyn, 51 N.Y S 2d 561, 268 App.Div. 
400, affirmed 62 N,E.2d 236, 294 N.Y. 
798. 

Insolvency 

(1) Under the statutes, unmatured 
obligations cannot be set off in ab¬ 
sence of a claim of insolvency of 
plaintiff,—Cullum v Commercial 
Credit Co., Tex Civ App, 134 SW2d 
826 

(2) In order to prevent injustice, 
exception may be made to general 
rule that set-off is permitted only 
where both debts are due and pay¬ 
able, where one party is insolvent 
and other will lose part or all of his 
claim if debt to insolvent is paid in 
full, provided rights of third parties 


are not adversely affected and there 
exists no superior equity.—Hartford 
Nat Bank & Trust Co. v Riverside 
Trust Co., 167 A. 811, 117 Conn 276 

(3) It has been held, however, that 
creditor cannot set off claim immedi¬ 
ately payable against unmatured 
debt even as against insolvent debt¬ 
or—Kurtz v County Nat. Bank of 
Clearfield, 136 A 789, 288 Pa. 472, 51 
ALR 1475. 

(4) Insolvency as ground for al¬ 
lowance of set-off of unmatured 
claim in equity see infra subdivision 
b of this section 

Fund, not subject to distribution 

(1) Maker of note held by reor¬ 
ganized bank was held not entitled to 
set off against it interest in fund in 
bank belonging to failed corporation 
in which maker had been stockholder, 
where fund was being held awaiting 
disposition of suit pending against 
corporation, and was not subject to 
distribution to stockholders until 
then.—Helms v. Citizens Bank of 
Erwin, 97 S.W.2d 665, 20 Tenn App. 
268 

(2) Automobile dealers could not 
set off against their liability on two 
notes transferred to solvent corpora¬ 
tion engaged in buying similar obli¬ 
gations from dealers, their right to a 
reserve fund held by corporation as 
security for dealers’ indebtedness, 
where dealers were indebted to cor¬ 
poration on other notes and reserve 
agreement provided that no pay¬ 
ments should be made from reserve 
funds while any indebtedness of 
dealers were unpaid.—(Cullum v. 
Commercial Credit Co., Tex.Civ.App., 
134 SW.2d 826. 

20. U.S—American Surety Co. of 

Now York v. City of Akron, C.CA. 

Ohio, 95 F.2d 966 

Ill.—Kemp v. Black, 10 N.E.2d 835, 

291 Ill.App. 616. 

57 C.J. p 393 note 80. 

Counterclaim held not premature 

In replevin by conditional seller, 
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buyer’s counterclaim for damages 
arising out of wrongful appointment 
of receiver over buyer’s business in 
prior suit by seller was held not pre¬ 
mature, where receiver had been dis¬ 
charged and cause of action to recov¬ 
er money in receivership suit had 
been abandoned—Petersime Incuba¬ 
tor Co. v. Ferguson, 53 P.2d 505, 143 
Kan. 151. 

21. La.—Beyer Transp. Co. v. 

Whiteman Contracting Co., App, 
187 So. 143—-Sandel v. Goorgo, 18 
La.Ann 526. 

For a debt to be “equally demand- 
able” within meaning of the statute 
dealing with compensation between 
two debts, both debts are required 
to be mature and subject to pay¬ 
ment on demand—Federal Deposit 
Ins Corp. v. Pago, La.App., 196 So. 
629. 

22. Tex.—Grifiln v. Chubb, 16 T ox. 
219 —Dignowitty v. Aloxander, 25 
Tox.Suppl. 162. 

23. La.—National Park Bank v. 
Concordia Land, etc., T\ Co., 105 
So. 234, 159 La. 80 

24. Mass.—Warren v. Franklin Ins. 
Co., 104 Mass. 518. 

57 C.J. p 394 note 86. 

25. N.Y.—FIstcre v. Janapoll, 272 N. 
Y.S. 332, 241 App.Div. 353. 

Assignment for benefit of oreditor* 
Under statute allowing debtor to 
set off, against any indebtedness ow¬ 
ing to creditor making assignment 
for benefit of creditors, amount ma¬ 
tured or unmatured owing debtor, 
unmatured trade acceptance dis¬ 
counted by bank was an "unmatured 
indebtedness,” within the statute, 
since a "debt” is founded on a con¬ 
tract, express or implied, to pay mon¬ 
ey in a certain sum or which can 
readily be reduced to a certainty, as 
distinguished from a claim for dam¬ 
ages arising out of breach of contract 
or the violation of duty,—In rt Mar- 
golis & Meadow, 299 N.T.S, 878, 252 
App.Div. 513. 
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off only in actions for money demands on contract 
and requiring it to consist of matter arising out of 
a debt, duty, or contract, liquidated or not, held by 
defendant at the time the suit was commenced, and 
matured at or before the time it is offered as a 
set-off, it is not necessary that the matter of set-off 
be due at the commencement of the action, 26 and 
under a statute requiring a counterclaim to consist 
of a cause of action in favor of defendant and 
against plaintiff which the former “might have 
brought when suit was commenced, or which was 
then held, either matured or not, if matured when 
so pleaded,” defendant may counterclaim an obliga¬ 
tion due him by plaintiff which was positively im¬ 
posed at the commencement of the action, although 
the time of payment of which was dependent on de¬ 
mand, such demand having been made after msti- 
k tution of the action, but before counterclaim plead¬ 
ed. 27 

The right to attach for a debt not yet due, on the 
ground of a fraudulent conveyance of property by 
the debtor, does not give an immediate right of 
action on the debt, so as to render it available as a 
set-off. 28 In an action for breach of a contract 
whereby plaintiff was granted exclusive privileges, 
which contract provided that defendant was to re¬ 
ceive a stipulated percentage of the rent of privi¬ 
leges subleased, defendant may, in the absence of 
proof that it was uncollectable, counterclaim his in¬ 
terest in a note received for the sublease, notwith¬ 
standing such note was uncollected. 29 Where 
plaintiff has, by transferring a note to the return 
of which defendant was entitled, imposed on the 
latter the obligation of paying it, the amount there¬ 
of may be set off in plaintiffs action subsequently 
brought notwithstanding defendant did not pay any 
money on such note until after the commencement 
of the action. 80 

Book account. If part of a book account is due 
before action brought, the whole may be countcr- 


§ 29 

claimed, although the balance became due after suit 
brought, on the ground that an account is entire and 
cannot be subdivided. 81 

Insolvent estates . Where after a suit commenced 
by an administrator the estate of his intestate is 
regarded insolvent, defendant may set off a note 
against the intestate not due when the action was 
commenced, 32 although falling due pending the 
suit, 33 This does not, however, stand on the law 
regulating set-off generally, but on the law respect¬ 
ing the settlement of insolvent estates 34 

Suretyship obligation. A surety who pays the 
secured debt after commencement of an action 
against him by the principal cannot set' off that 
payment in such action, 35 and, if a surety for a 
debt pays it before it is due, the payment will, 
after the debt has become due but not before, be a 
legal set-off against his note payable to the principal, 
and held by him. 36 

Maturity of claim. A judgment is matured, with¬ 
in the meaning of a statute requiring a set-off to 
be matured at or before the time it is offered as a 
set-off, although the time of stay of execution has 
not expired, and a stay was obtained. 37 

Puis darrein continuance. Although a debt not 
subsisting at the commencement of the action cannot 
be set off, if the debt subsist at that time, but be 
not demandable or due until after the commence¬ 
ment of the action, it may then be taken advantage 
of by a plea puis darrein continuance. 38 

b. Rule in Equity 

A debt due at a future time cannot as a general rule 
be set off in equity against a debt presently due; but a 
right of equitable set-off ordinarily attaches where 
mutual demands exist and insolvency has intervened, 
even though one of the demands has not yet manured. 

A debt due at a future time cannot as a general 
rule be set off in equity against a debt presently 
due; 39 and equity has no power to prevent a party 


26. Ind.—Shannon v. Wilson, 19 Ind. 

112 . 

27. Iowa.—Broiyn v. Wleland, 89 N. 
W. 17, 116 Iowa 711, 61 LR.A. 417. 

28. Ho.—Iler v. Rieger, 69 Mo App. 
64. 

29. N.Y,—Fuldnor v. Trleb, 127 N.Y. 
S. 330. 

30. Ill.—Sandwloh Mfg. Co. v. Kel¬ 
ly, 26 IU.App. 394. 

31. Vt.—Thetford v, Hubbard, 22 
Vt. 440. 

32: Mass -^-Aldrich V. Campbell, 4 
Gray 284. J 


33. Mass —Bigelow v. Folger, 2 
Mete. 266. 

34. Mass.—Bigelow v. Folger, supra. 

35. Ind.—Balser v. Wood, 69 Ind 

122 . 

67 C.J. p 394 note 97. 

36. Ind.—Jackson v. Adamson, 7 
Blackf. 697. 

37. Ind.—Hays v. Boyer, 69 Ind. 
341. 

67 C.J. p 894 note 99, „ 

38. Tenm—Keith v. Smith, 1 Swan, 
92. 

39. Neb.—Corpus Juris quoted in. 
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Lyhane v. Durtschi, 1? N,W.2d 130, 
136. 144 Neb 256. , 

57 C.J p $94 note 2. 

Absence of special equity 

In a suit by the receiver of an in¬ 
corporated club against a member on 
an account stated, a counterclaim on 
an unmat^red note of the club could 
not be interposed under the claimed 
jurisdiction of the court to hear 
counterclaims of an equitable nature 
where there was no showing that the 
c^4m would not have been paid, no 
Si>eci^l equity requiring set-off was 
slioWn, and it was not shown that 
one debt was contracted on the faith 
of the other.—Kemp v. Black, 10 N.E3. 
2d 835, 291 Ill.App. 016. 
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from collecting at law a debt due him because he 
owes to defendant a debt not due which defendant 
may not be able to collect when it is due, if this 
fund is not stayed in his hands. 40 A right of equita¬ 
ble set-off ordinarily attaches, however, where mu¬ 
tual demands exist and insolvency has intervened, 
even though one of the demands has not yet 
matured, 41 although such right is not absolute or 
paramount to superior equities of other claimants. 42 
So, according to some decisions, equity will allow 
a set-off if the claim of the party asserting it 
against an insolvent has matured, even though the 
claim of the insolvent against the party asserting 
the set-off has not yet matured, 43 but, if the debt 
due to the party claiming the set-off has not matured, 
he is not at liberty to offset it against the debt 
which he owes to an insolvent 44 In some deci¬ 
sions, however, it ‘has been said that there can be no 
set-off of an unmatured demand m cases of insol¬ 
vency. 45 

§ 30. - Pendency of Another Action Re¬ 

lating to Same Claim 

Pendency of another action for a claim offered as a 
cross demand has been held not to affect the right of 
plaintiff in the former action to interpose, when sued by 


defendant in the former action, such claim In recoup¬ 
ment, set-off, counterclaim, or reconvention; but other 
decisions hold that such a cross demand cannot avail if 
it appears that an action is then pending for the same 
cause, and, in successive actions by the same plaintiff, 
defendant may not ordinarily interpose the same set-off or 
counterclaim. 

It is held, in some cases, that pendency of another 
action for a claim offered as a cross demand does 
not affect the right of plaintiff in the former action 
to interpose, when sued by defendant in the former 
action, such claim in recoupment, 46 set-off, 47 coun¬ 
terclaim, 48 or reconvention, 49 even after verdict m 
the former action, 50 or after judgment from which 
an appeal is pending. 51 It has been held, however, 
that defendant may not obtain an affirmative judg¬ 
ment on his counterclaim, but can only use it as 
a defense, 52 and, where both actions shall have 
been put at issue, if it shall then appear that both 
causes of action may be tried on their merits in ei¬ 
ther suit, the court may, in its discretion, stay one 
until the trial of that which involves the whole 
merits has been disposed of, 53 or defendant may be 
compelled to elect between his ow r n suit and the re¬ 
coupment 54 or counterclaim 55 set up, and, if he 
choose the latter, his own suit may be stayed. Also, 
the counterclaim in the second suit will be dismissed 


40. Del.—Hayes v. Hayes, 2 Del Ch. 
191, 73 AmD 709. 

Neb.—Corpus Juris quoted In Lyhane 
v. Durtschi, 13 N.W.2d 130, 135, 
144 Neb. 256. 

41. XT S.—American Surety Co of 
New York v City of Akron, C.C A. 
Ohio, 95 F 2d 966—J. L. Hudson Co 
v. Thomas, D.C Mich., 6 F Supp. 
857. 

Iowa —Andrew v. American Sav 
Bank & Trust Co., 251 N.W 48, 217 
Iowa 657. 

Wis.—In re Milwaukee Commercial 
Bank, 294 N W. 538, 236 Wis. 105. 
Proof of Insolvency 

(1) Insolvency permitting 1 a credi¬ 
tor to set off unmatured indebted¬ 
ness owing 1 to insolvent person need 
only be proven in fact—Thomas v. 
National Bank of New Jersey, 198 A. 
539, 16 NJ.Misc. 271 

(2) It has been held, however, that 
insolvency in fact, not confessed or 
found, will not support set-oil of un¬ 
matured debt against matured one. 
—Sullivan v. Merchants Nat Bank, 
144 A. 34, 108 Conn. 497. 

Exercise prior to Insolvency 
A creditor's set-off of an unma¬ 
tured debt owing to insolvent person, 
exercised prior to insolvency, can¬ 
not be validated by a later finding of 
insolvency.—Thomas v. National 

Bank of New Jersey, 198 A. 539, 16 
N.J.Mlsc 271. 

Insolvent bank as trustee 
Beneficiary of trust funds which 


were held by insolvent bank as trus¬ 
tee and were' invested m participat¬ 
ing: shares of mortgage pool was held 
not entitled to set off claim against 
banks against beneficiary's indebted¬ 
ness on mortgage executed to bank 
which was placed in pool, since claim 
was not due, and, because insolvent 
bank was only a trustee, there was 
no question involved of insolvency of 
one of two mutual obligors —Appeal 
of Commonwealth Trust Co. of Pitts¬ 
burgh, 188 A. 200, 324 Pa. 161, 107 
ALE. 1453. 

42. U.S—American burety Co. of 
New York v. City of Aicron, C C.A 
Ohio, 95 P 2d 966. 

43. Mass —Friedman v. Commis¬ 
sioner of Banks, 196 N.E 264, 291 
Mass. 108. 

Neb.—Corpus Juris quoted la Lyhane 
v. Durtschi, 13 NW.2d 130, 135, 
144 Neb. 256. 

N.Y—Gerseta Corp. v. Equitable 
Trust Co., 150 NE 501, 241 N.Y. 
418, 43 ALE 1320—Matter of 

Hatch, 50 NE 49, 155 NY 401, 40 
ERA 664—'Siegel v. State, 28 N. 
Y S.2d 958, 262 App.Div. 388. 

57 C.J p 395 note 4. 

44. N.Y.—Gerseta Corp. v. Equita¬ 
ble Trust Co., 150 N.E 501, 241 N. 
Y. 418, 43 A L.E. 1320. 

57 C.J. p 395 note 5. 

45. Mass.—Putnam v. XT. S. Trust 
Co., Ill N.E 969, 223 Mass 199 

Mo—(Carson Nat. Bank of Auburn, 
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Neb, v. American Nat. Bank of St. 
Joseph, 34 S.W.2d 143, 225 Mo App. 
948. 

No equitable right 
A party whose debt is not due has 
no equitable right to have it set oiT 
against a debt of his own already 
due, in the hands of a party who in 
insolvent—Jump v. Loon, 78 N.IC. 
532, 192 Mass. 511, 116 Am.S.R. 265— 
Spaulding v. Backus, 122 Mass. 5G3* 
23 Am.R. 391. 

46. NY—Naylor v. Schenck, 3 B.D. 
Smith 135. 

47. Md.—Steele v. Sollman, 28 A. 
811, 79 Md 1. 

57 C J. p 395 note 11. 

48. XJ.S.—Porter v. Reid, D.C.Masa., 
79 F.Supp. 898. 

57 C.J. p 395 note 12. 

49. Tex—Continental Nat, Bank v. 
Weems, 6 S.W. 802, 69 Tex. 489, 6 
Am S R. 85. 

50. Md.—'Steele v. Sollman, 2$ A. 
811, 79 Md. 1. 

57 C.J. p 395 note 14. 

51. Ill.—Gaddis v. Loeson, 55 Ill. 
522—ICing v. Bradley, 44 Ill. 342. 

52. Cal.—Lindsay v. Stewart, 14 P. 
516, 72 Cal. 540. 

53. N.Y.—:Fuller v. Read, IS N.Y.Su- 
per. 697, 15 How.Pr. 286. 

54. N.Y.—Fabbricotti v. Launlte, 5 
N.Y.Super. 743. 

55. N.Y.—Fuller v. Road, 18 N.Y.Su¬ 
per. 697, 15 How.Pr. 236. 
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where such course of action is necessary to avoid 
the possibility of double recovery, leaving available 
the remedy of consolidation to avoid unnecessary 
multiplicity of suits. 66 Defendant will be deemed to 
have waived his counterclaim in the second action 
where he also pleads as a defense to that action the 
pendency of the prior action which he neither asks 
nor offers to discontinue. 57 

Other decisions have followed the rule that ia de¬ 
mand in set-off cannot avail if it appears that an 
action is then pending for the same cause, 58 and 
the same rule has been applied to counterclaim, 59 
reconvention, 66 and compensation. 61 These cases 
take the ground that as a set-off is in the nature of a 
cross action, defendant cannot be permitted to 
carry on two suits for the same cause of action at 
the same time, or to split up his cause of action 
which, by introducing the offset, he would in effect 
do, 62 and that plaintiff may reply to defendant's 
set-off matter which, if he were defendant, he 
could set up by a plea in abatement, namely, the 
pendency of a former action. 63 So, although a judg¬ 
ment against plaintiff in the former action, appeal 
of which is pending, may not be a good defense in 
bar of his set-off in the subsequent suit, 64 it is a 
good defense in abatement. 65 

In successive actions by same plaintiff , defendant 
may not interpose the same set-off 66 or counter¬ 
claim, 67 except that, where the counterclaim is 
pleaded as a defense, it may properly be inter¬ 
posed as such in the second action 68 Defendant 
may be required to elect in which suit his counter¬ 
claim shall be pleaded. 69 Where a set-off is pleaded 
in successive actions, however, defendant may in¬ 
troduce evidence to show that the verdict in the 
previous case could not legally operate as a bar 


to his defense in the subsequent action. 70 

§31. Necessity That Recoupment Be Based 
on Plaintiff’s Default 

Defendant in an action on a contract may recoup 
only such damages as were caused by plaintiff’s default. 

The damages which defendant m an action on a 
contract may recoup are only such as were caused 
by plaintiff’s default. 71 

§ 32. Necessity That Record Protect Plain¬ 
tiff from Further Litigation 

An account may be set off at law only where it Is of 
such a character that, when the case is properly settled, 
the record will show what was determined, and protect 
plaintiff from further litigation on the same subject mat¬ 
ter. 

In order to entitle defendant to set off an account 
at law, it must be of such a character that, when 
the case is properly settled, the record will show 
what was determined, and protect plaintiff from 
further litigation on the same subject matter. 72 

§ 33. Arising Out of Same Transaction 

Claims arising out of the same transaction may con¬ 
stitute a proper basis for a cross demand, such as set¬ 
off, recoupment, or counterclaim, where other statutory 
requisites exist. 

Claims arising out of the same transaction may 
constitute a proper basis for a cross demand, such 
as set-off, recoupment, or counterclaim, where other 
statutory requisites exist. 73 On the other hand, ex¬ 
cept as otherwise provided by statute, cross de¬ 
mands, such as counterclaim, recoupment, or re¬ 
convention, ordinarily are not properly pleaded 
where they do not arise out of the same contract 
or transaction as that constituting the basis of plain- 


56. NY.—-Loehr v. Sheffield, 81 N 
Y.S 2d 871. 

57. N.Y — Bailey v. Fear, 169 N.Y.S 
681, 1 82 AppDiv. 831. 

58. Ga,—Whitaker v. Pope, 48 Ga, 
13. 

67 C.J. p 395 note 21. 

59. Ill —Fitzpatrick v. Blue Star 
Auto Stores, 37 NE2d 928, 312 Ill 
App. 184. 

67 O.J. p 395 note 22. 

60. La.—Pierce v. Millar, 3 Mart ,N. 
S., 354^Gunby v. Lessassler, 5 La. 
A., Orleans, 176. 

61. Puerto Rico.—Porto Rioo Ferti¬ 
lizer Co. v, Gandla, 29 Puerto Rico 
360. 

62. Ala.—Lock v. Miller, 8 Stew. & 
P. 13. 

63. Ga.—Whitaker v. Pope, 48 Ga 
13. 

57 C.X p 395 note 27. 


64. Wis—Tomlinson v. Nelson, 6 N. 
W 366, 40 Wis 679. 

65. Wis —Tomlinson v. Nelson, su¬ 
pra. 

66. N.II—Chase v. Strain, 15 N.H 
535. 

67. NY.—Jefferson County Nat. 
Bank v Dusckas, 2 N.Y S.2d 336, 
166 Misc 720 

57 C X p 396 note 31. 

Actions on different notes 

Rule applies where defendant 
pleaded the same counterclaim in 
successive actions on different prom¬ 
issory notes—Tuckerman v Corbin, 
6$ HowPr,NY, 404—Jefferson 
County Nat. Bank v. Dusckas, 2 N. 
Y.S 2d 336, 166 Misc 720 

68. NY.—A. B. Aldus Realty Co. v. 
Breslof, 231 N.Y.S. 640, 133 Misc. 
149. 

57 C.J p 396 note 32. 
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69. U.S.—-Strong v. District of Co¬ 
lumbia, 17 Ct.Cl. 217. 

70. Ga—Merchants’ Bank v. Rawls, 
21 Ga 289. 

71. Tenn —Mack v. Hugger Bros. 
Constr. Co., 283 S W 448, 153 Tenn. 
260, 46 A L.R 389 

57 C.J. p 396 note 35. 

72. Me.—Stevens v. Blen, 39 Me. 420. 
57 O.J. p 396 note 36. 

73. Tex—Moore v. Ferrier, Civ.App., 
39 S.W.2d 120. 

Contract for sale of land 
As between the original parties 
to a contract for sale of land, amount 
paid by the purchaser can by proper 
procedure be offset against a lia¬ 
bility to pay for use and occupation 
after disaffirmance—Weeks v. Stan- 
dish Hardware & Garage Co., Ma, 75 
A, 2d 444. 
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tiff’s claim, as discussed infra §§ 34, 36, 37, and are 
unrelated to the subject matter of such claim, infra 
§§ 38-40, although the rule is otherwise as to set¬ 
off, infra § 35. It has been broadly held, however, 
that cross demands, whether arising out of the same 
or wholly disconnected transactions, may be en¬ 
forced whenever the circumstances are such as to 
warrant the interference of equity to prevent wrong 
and injustice 74 The requirement that a cross com¬ 
plaint or cross petition arise out of the same trans¬ 
action as that involved in the main cause of action 
is considered m Pleading §§ 167, 168. 

§ 34. - Recoupment 

a. Necessity and propriety 

b. Sufficiency 

a. Necessity and Propriety 

In recoupment, defendant's claim must arise out of 
the same contract or transaction as that on which plain¬ 
tiff's cause of action is founded 

In recoupment defendant’s claim must arise out of 
the same contract or transaction as that on which 
plaintiffs cause of action is founded, 75 or be con¬ 
nected with the subject of the action, as discussed 
infra § 39. Thus, if defendant’s claim springs out 


of the contract or transaction on which plaintiff 
seeks recovery, it may be recouped, 76 but defendant 
cannot recoup for matters not connected with the 
subject matter of plaintiff’s claim, and which are 
founded on an independent and distinct contract or 
transaction. 77 

b. Sufficiency 

Whether or not the matter presented by the cross 
action of recoupment grew out of the plaintiff's demand 
so as to be allowable depends on the facts of the particu¬ 
lar case. Generally, recoupment is available for the re¬ 
covery of damages suffered by defendant from any fraud, 
breach of warranty, or negligence of complainant growing 
out of and relating to the transaction on which com¬ 
plainant's suit is founded, and is not restricted to a claim 
actually arising from the particular contract sued on. 

Whether or not the matter presented by the cross 
action of recoupment grew out of plaintiff’s demand 
so as to be allowable depends on the facts of the 
particular ease, 78 and in. this respect, the entire 
transaction, requiring the things agreed to be done 
on each side as the condition passing between the 
parties, must be considered. 79 Under some statutes, 
the subject matter of recoupment is narrowly lim¬ 
ited, being confined to claims arising directly from 
the particular contract sued on, 80 but in many ju¬ 
risdictions a broader view is taken so that instead 


74. U.S.—North Chicago Rolling- 
Mill Co. v. St. Louis Ore & Steel 
Co., Ill, 14 S.Ct. 710, 152 U.S. 696, 
38 LBd. 565. 

D.C—Brownley v. Peyser, 98 F.2d 
337, 69 App.D.C. 66. 

75. Ala.—Trammell v Robinson, 37 
So 2d 142, 34 AlaApp, 91. 

Fla—Payne v Nicholson, 131 So, 
324, 100 PI a. 1459 

Me—Inhabitants of Town of Milo v. 
Milo Water Co., 163 A. 163, 131 Me. 
372 

Mass.—Holton y. American Pastry 
(Products Corporation, 174 N E. 663, 
274 Mass. 268. , 

Mich—Ladd v Reed, 30 N.W.2d 822, 
320 Mich. 167. 

Miss—Corpus Juris quoted in Cal¬ 
houn v McNair, 166 So. 330, 331, 
175 Miss 44—Neely v Alhs-Chal- 
mers Mfg Co, 165 So 114, 174 
Miss. 519 

Neb.—Oft v Dornacker, 269 (NW 
418, 131 Nob 614. 

N.H.—Lclngh Nav Coal Co v. Keene 
Coal Co, 197 A. 410, 89 N.H. 274— 
Corpus Juris cited In Arcadia Knit¬ 
ting Mills v. IClliott Mfg. Co, 195 
A. 681, G82, 89 N.H. 188. 

N.J.—Falkonstern v. Herman Kussy 
Co., 59 A 2d 372, 137 N.J.Law 200 

Tenn.—Sledge & Norfleet v. Bondur- 
ant, 5 Tenn. App. 319 

67 C!,J. p 396 note 39. 

7fl« Ala—Trammell v. Robinson, 37 
S0.2d 142, 34 Ala.App. 91. 

Misu —Corpus Juris quoted in Cal¬ 


houn v McNair, 166 So. 330, 331, 
175 Miss 44. 

N.H.—Thibault v. Lambert, 174 A. 46, 
87 N.H 77. 

Pa—Commonwealth v. Berks Coun¬ 
ty, Com.Pl, 41 Berks Co 77—Blatt 
y. Matten, Com.Pl, 32 Berks Co 
150. 

57 C.J p 396 note 41. 

77. Ala.—FIdelity-Fhenix Fire Ins. 
Co of New York v Murphy, 146 
So. 387, 226 Ala. 22G 

Md.—Moles worth v. Schmidt, 75 A. 
2d 100 

Mass —Holton v. American Pastry 
Products Corporation, 174 NE. 6G3, 
271 Mass 2GS 

Miss —-Corpus Juris quoted in Cal¬ 
houn v McNair, 166 So. 330, 331, 
175 Miss. 44 

Mont.—Francisco v. Francisco, 191 P 
2d 317, 120 Mont 468, 1 A.L R.2d 
625. 

Neb—Oft v. Dornacker, 269 N.W. 
418, 3 31 Neb. 644. 

NH—Corpus Juris cited in Arcadia 
Knitting Mills v. Elliott Mfg Co, 
195 A. 681, 682, 89 N.H. 188. 

Or.—Welch Holding Co. v. Galloway, 
89 P 2d 559, 161 Or. 515—Dant & 
Russell v. Ostlind, 35 P.2d 668, 148 
Or. 204. 

Tenn.—Wood v. Cannon County, 166 
S W.2d 399, 25 Tenn App 600— 
Fischer Lime & Cement Co. v. Su- 
ssore, 11 Tenn.App 588. 

57 C J. p 397 note 42 
In action for annuity payments due 

42 


under deed, payments to grantor for 
repair of his property and to creditor 
of grantor with understanding that 
payments to creditor should be cred¬ 
ited on annuity payments were hold 
not proper subject for recoupment, 
since payments did not arise out of 
annuity agreements.—Oft v. Dor- 
nacker, 269 N.W. 418, 131 Neb. 644. 
Torts 

(1) Defendant cannot recoup for 
torts not connected with plaintiff's 
cause of action.—Tidmore v. Mills, 32 
So.2d 769, 33 Ala.App, 243, certiorari 
denied 32 So 2d 782, 249 Ala, 048— 
57 C.J. p 397 note 42 Tc], 

(2) In action on note, defendant 
cannot plead In recoupment damag¬ 
es for alleged abuse of civil process 
in having writ of garnishment issued 
in action—Standard Sanitary Mfg. 
Co. v. Benson Hardware Co„ 143 So 
570, 225 Ala. 412. 

78. Tenn.—Mack v. Hugger Bros. 
Con.str. Co., 283 S.W. 448, 153 Tenn. 
260, 46 AL.R. 389. 

79. Tenn.—Mack v. Hugger Bros. 
Constr. Co., supra. 

80. Ga.—Pittsburgh Plate Glass Co. 
Y. Moulder, 60 S,B,2d 647, 82 Ga. 
App. 148. 

57 C.J p 405 note 84. 

Breach of contract or duty imposed 
by law 

In order to support plea in recoup¬ 
ment, defendant must claim damages 
for plaintiff's breach either of con- 
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of being narrowly confined to the purpose of abat¬ 
ing the 'contract price of goods sold or work done, 
recoupment is available for the recovery of dam¬ 
ages suffered by defendant from any fraud, breach 
of warranty, or negligence of complainant growing 
out of and relating to the transaction on which com¬ 
plainant’s suit is founded 81 

If plaintiff’s action is based on a contract, as a 
general rule it is not necessary that the claim 
which defendant seeks to recoup should actually 
arise from the particular contract sued on, 82 but it 
is sufficient if defendant’s claim arises out of the 
same subject matter, 83 and the claims are susceptible 
of adjustment in one action. 84 So, if plaintiff sues 
on one part of a contract, consisting of mutual 
stipulations made at the same time and relating to 
the same subject matter, defendant may recoup dam¬ 
ages arising from the breach of another part, wheth¬ 
er the different parts are contained m one instru¬ 
ment or several, 85 and whether one part is in writ¬ 
ing and the other part by parol, 86 and although the 
written part is under seal. 87 However, the mere fact 
that by one transaction defendant came under ob¬ 
ligation to enter into another, 88 or that both agree¬ 
ments are contained in one instrument, 89 does not 
make them the same. 

Plaintiff cannot deprive defendant of his right 
to recoup by declaring on the common counts in¬ 


stead of declaring on the express contract. 90 So, 
in an action on a quantum meruit for labor done 
under a special contract, which has not been sub¬ 
stantially performed by plaintiff on his part, dam¬ 
ages growing out of the nonperformance of the spe¬ 
cial contract, which do not enter into the contract 
price, may be recouped, 91 but, where the implied 
contract declared on is in fact a different contract 
from that out of which the damages sought to be* 
recouped arose, the claim of recoupment is ex* 
eluded 92 The fact that the parties disagree as 
to the terms of the contract does not prevent de¬ 
fendant from recouping a proper claim thereun¬ 
der, 93 but, where plaintiff sues on a contract, de¬ 
fendant cannot show that the contract does not exist, 
prove another and different contract than the one 
,sued on, and recoup damages for a breach of such 
contract. 94 

In accordance with the foregoing rules, if the 
basis of plaintiff’s action is a contract, defendant 
may recoup any damages which have resulted to 
him because of a breach thereof by plaintiff, 95 
whether plaintiff’s breach was of a duty expressly 
or impliedly imposed by the contract, 96 or was of 
a contract made at the same time and constituting a 
part and parcel of the same transaction. 97 Thus, re¬ 
coupment of damages is allowed defendant in cases 
where plaintiff, who has only partially performed 


tract sued on, or of some duty Im¬ 
posed by law by virtue of such con¬ 
tract; and fraudulent procurement 
of money In settlement of loss under 
contract different from one sued on 
is not matter in recoupment, but of 
set-off —Fidelity-Phenix Fire Ins Co. 
of New York v. Murphy, 146 So 387, 
226 Ala. 226. 

81. Del.—Edge Moor Iron Co. v 
Brown Hoisting Mach. Co., 62 A. 
1054, 22 Del. 10. 

57 C.J. p 406 note 85 

82. U.S—Crossett Lumber Co v. XT. 
S, C.C.A Ark., 87 F,2d 930, 109 A. 
LR. 1348. 

83. U.S.—Mills v. tJ. S., DCN.Y., 35 
F.Supp 788. 

57 C.J p 406 note 87. 

84. TT.S —Miljs v. U. S., supra. 

85. Ga.—Alpharotta Feed & Poultry 
Co. v. Cocke, 62 S.E 2d 642, 82 Ga. 
App. 718. 

Fla.—Payne v. Nicholson, 131 So. 324, 
100 Fla, 1459 

Ga.—Atlas Auto Finance Co. v. At¬ 
kins, 53 SE.2d 171, 79 Ca.App. 91 
57 C.J. p 406 note 88. 

, , r 

86. Fla.—Payne y, Nicholson, 131 
So. zil, 106 Fla. 1459. 

Ga—Atlas Auto Finance Co. v. At¬ 
kins, 53 SB.2d.171, 76 Ga.Apt>. 91.' 
57 C.JT. p 406* note Si. ‘ ‘ ‘ ' 


87. Ala—Eckles v. Carter, 26 Ala 
563. 

57 C J. p 406 note 90. 

88. Mass.—Knitted Mattress Co. v. 
Griggs, 27 N.E 774, 154 Mass. 5. 

57 C.J. p 406 note 91. 

89. Hawaii.—Oahu R., etc, Co. v. 
Waialua Agricultural Co, 16 Ha¬ 
waii 520 

57 C.J. p 406 note 92. 

90. Ala—Woodrow v. Hawving, 16 
So 720, 105 Ala. 240. 

57 C.J. p 407 note 94. 

91 . Mich —Allen v. McKibbin, 5 
Mich. 449. 

92. N.J.—Winter v. Schoenfeld, 73 
A. 42, 78 N.J Law 92. 

57 C.J. p 407 note 96. 

93. Mich.—Forsyth v. Nostrand, 167 
N.W. 1002, 201 Mich. 558. 

94. Mich—Sharpies Separator Co v. 
Brown, 140 N.W. 528, 174 Mich. 
16. 

57 C.J. p 407 note 97. 

95. l^.H—Thibault v Lambert, 174 
A 46, 87 NH. 77. 

57 C.J. P 407 note 98 

Defective materials and workman¬ 
ship 

(1) Claim for damages fot* defec¬ 
tive materials and workmanship fur¬ 
nished under building contr&bt af¬ 
fords basis for action of : assumpkil 

4 & 


against contractor, and may be set 
up as defense by way of recoupment 
in action brought by contractor to 
collect contract price.—Thibault v. 
Lambert, supra. 

(2) In action on open account for 
machinery and parts, pleas of recoup¬ 
ment for defective machinery and 
parts unsuitable for use were held 
available, since they grew out of de¬ 
mand sued on—Neely v. Allis-Chal^ 
mers Mfg Co., 165 So. 114, 174 Miss. 
519. 

Suit on debt . 

When a plaintiff sues on a debt evi¬ 
denced by a check given in payment 
thereof, it is competent for defend¬ 
ant, by cross action, to set up a con¬ 
tract under terms of which debt was 
incurred and to recoup damages 
whether or not they exceeded in 
amount those of plaintiff, incurred by 
breach of another obligation of con¬ 
tract by plaintiff.—Alpharetta Feed 
& Poultry Co v. Cocke, 62 S.E.2d 642, 
82 Ga.App. 718. 

96. Me—Hattin v. Chase, 33 A 989, 
88 Me. 237. 

Tenn.t—Mack v. Hugger Bros. Constr. 
Co, 283 SW. 448, 153 Tenn. 260, 
46 ALR 389. 

Sf7. W.V*a -—Bowling v Walls, 78 S. 
: to 91, 72 W Va. 638. 

57 C.J. P 407 note 1. 
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his portion of the contract, comes into court asking 
compensation for such partial performance. 98 So, 
in an action for work, labor, and services, if it ap¬ 
pears that the work was not performed m a skillful 
and workmanlike manner, the amount of damages to 
defendant may be recouped, 99 as may damages for 
any other failure substantially to comply with the 
contract, 1 and in an (action by a telegraph company 
for tolls for transmitting messages, defendant may 
recoup for damages from delay m delivering one of 
such messages. 2 If, however, the services are ac¬ 
cepted, expressly or impliedly, as ia full performance 
of the contract, defendant cannot recoup for im¬ 
proper performance. 3 

A bailor, when sued on a contract, may recoup 
for plaintiff’s breach or improper performance of the 
contract. 4 Defendant, in ian action on a promissory 
note, may recoup for claims growing out of the 
transaction of which the note was a part, 5 or for a 
tort growing out of plaintiff’s breach of the contract 
for which the notes were given, 6 but defendant is 
not entitled to recoup the amount of damages arising 
from the use of actionable words by plaintiff be¬ 
cause of defendant’s failure to pay the note, since 
the plea of recoupment is, in such circumstances, 
an independent tort unconnected with plaintiff’s 
cause of action. 7 In an* action on a debt for which 
collateral has been given, defendant may recoup the 
value of any of such collateral which has been con¬ 
verted 8 


Defendant may recoup for fraud or deceit which 
induced the making of a contract, 9 and, conversely, 
in an action for deceit, defendant may recoup any 
sum due him under the contract involved. 10 So, al¬ 
so, in an action by one partner against another for 
the amount agreed to be paid for his share of the 
firm assets after dissolution, defendant can recoup 
for any damages sustained by the fraud of plaintiff 
in that he concealed and did not account for certain 
credits which he had received. 11 In trover or con¬ 
version, defendant may recoup the amount of a lien 
on the goods converted for freight earned in car¬ 
rying them, 12 or he may recoup the debt owed him 
by plaintiff for the sale price of the goods con¬ 
verted. 13 A claim arising on 'an executory contract 
of sale is separate and distinct from a demand 
predicated on a temporary injunction bond and can¬ 
not be recouped against such demand. 14 

Overpayments . Recoupment will lie for overpay¬ 
ments. 15 

In a suit to reform a contract, by a nonresident 
plaintiff, defendant cannot recoup damages for in¬ 
dependent torts. 16 

§ 35. - Set-Off 

Generally, in set-off. It !s not necessary that the 
defendant's claim arise from the contract or transaction 
sued on or be connected with the subject matter thereof. 

Although there are some decisions of an ap¬ 
parently contrary nature, 17 it is generally the rule 


98- XT S —Michigan Yacht, etc,, Co 
v. Busch, Mich, 143 F. 929, 75 C. 
CA 109. 

57 C.J. p 408 note 2. 

99. Mo.—Lewis v. Oliver, App, 220 
S W 2d 748 
57 C J p 408 note 3. 

1. ND—Busdicker v Peoples Opin¬ 
ion Punting Co, 272 N.W. 331, 67 
N.D. 431 

57 C JT p 408 note 4. 

In action by employee for compen¬ 
sation for labor performed under 
special contract, employer was held 
entitled to recoup damages for non¬ 
performance of or breach of con¬ 
tract, but not damages which could 
have been prevented by reasonable 
diligence.—Busdicker v. Peoples 
Opinion Printing Co., supra. 

8. Miss.—P o s t a 1 Telegraph-Cable 
Co. v. Craig, 63 So. 573, 106 Miss 
279. 

3. Mich.—Delbridge, etc., Co. v. Pat¬ 
terson, 63 N.W. 436. 105 Mich. 413. 
67 C.J. P 408 note 6. 

Payment 

Whore payments made by buyer on 
an account for heating plant, plumb¬ 
ing, and other items was more than 


sufficient to cover the cost of the 
furnace which was the first item on 
the account, and neither buyer nor 
seller designated the application of 
tho payments, payments would be ap¬ 
plied to the cost of the furnace, and, 
hence, buyer when sued for balance 
due on the account was not enti- 
Itlod to recoup against seller's de¬ 
mand for alleged defects in the fur¬ 
nace.—Wanner v. Snider, 286 N.W. 
685, 289 Mich. 464. 

4. Vt.—‘Phelps v. Paris, 39 Vt. 511. 
57 C.J. p 408 note 7. 

5. Tex —Mmneapolis-Moline Power 
Implement Co. v, Gatzki, Clv.App„ 
57 S.W.2d 593. 

57 C.J. p 408 note 8. 

6. Ill.—Streeter v. Streeter, 43 111. 
155 

7. Miss.—Calhoun v. McNair, 166 So. 
330, 175 Miss. 44. 

8. Ga—Tennessee Chemical Co. v. 
George, 131 S.E. 493, 161 Ga. 563. 

57 C.J p 409 note 10. 

9. Bel.—Travers v. Artie Roofing, 
27 A.2d 78, 3 Terry 41, affirmed 32 
A.2d 559, 3 Terry 293—Mackenzie 
Oil Co. v, Omar Oil & Gas Co„ 154 
A. 883, 4 W.W.Harr. 435, affirmed, 

44 


Phoenix Oil Co. v. Mackenzie Oil 
Co, 154 A. 894, 4 W.W.Harr. 460. 
57 C.J. p 409 note 12. 

10. Ala—Southern Building & Bonn 
Ass’n v. Bryant, 144 So. 367, 225 
Ala. 527. 

11. Me.—Bailey v. Webber, 94 A. 
758, 113 Me. 434. 

12. N.Y—Saltus v. Everett, 20 

Wond 267, 32 Am.D. 541. 

57 C.J. p 409 note 13. 

13. Tex—Wallace v. Renfroo, Civ. 
App., 124 S.W.2d 456, error <Uh- 
missod, judgment correct. 

14. Hawaii —Hong Hoon v. Bum 
Wal, 26 Hawaii 546. 

15. Ga,—Wiseborg v. Novelty Tint 
Mfg Co., 59 S.B, 1112, 8 Ga.App. 
362. 

57 C.J. p 409 note 16. 

16 . Ga—Fambrough v. 3De Vane, 74 
S.B. 762, 138 Ga. 47. 

17. Ky.—Louisville & N. R. Co. v. 
Dry Branch Coal Co.* 65 S.W,2d 
1008, 262 Ky. 124. 

Independent demand* cannot be set 
off.—Coffin v. Talbot, 148 So, 184, 110 
Fla. 131, 

Claim for taxes 

In suit by state for gross produc- 
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that in set-off it is not necessary that defendant's 
claim arise from the contract or transaction sued on 
or be connected with the subject matter thereof. 18 
So as a general rule statutes of set-off are construed 
to allow the right of set-off of all mutual debts and 
demands between the parties, whether independent 
and unconnected with plaintiff's cause of action, 1 ^ 
or springing from, and connected with, the con¬ 


§ 35 

tractual transaction on which plaintiff's claim is 
based. 20 However, it has been held under some 
statutes that the right of set-off is limited te debts 
or demands growing out of a transaction independ¬ 
ent of the contract or transaction sued on. 21 In^n 
action by an execution debtor on an indemnity bond 
given the sheriff for damages for the levy on, and 
sale of, exempt property, the amount of the original 


tlon taxes, together with interest and 
penalties, tax debtor’s claim for 
amount of gross production taxes 
which debtor had paid, but did not 
owe, for a prior period was not an 
off-set claim which grew out of the 
subject matter of the suit and hence 
would not be allowed —State v Hum¬ 
ble Oil & Refining Co., 169 S.W.2d 
707, 141 Tex. 40. 

Claim prior in time 

In lessees' action for specific per¬ 
formance and damages, lessor was 
held not entitled to offset architect's 
fees against lessees' deposit where 
plans on which fees were based were 
completed before lease.—Schuman v 
Reily, 17 P.2d 163, 128 Cal App 315 

Statutory plea in effect one of re- 
coupmeat 

A special plea of set-off, m effect 
a statutory plea of recoupment, and 
an enlargement of the common-law 
right of recoupment, is available un¬ 
der some statutes only when the 
claim sought to be set off grows out 
of the contract sued on.—Odes sky v. 
Monterey Wine Co., 49 SE.2d 330, 188 
Va. 184. 

Unrelated notes 

Where funds were deposited in 
Hew York bank by Russian corpora¬ 
tion which was later nationalized by 
the Soviet government, the bank if 
it had been sued for the funds by 
the Soviet government prior to the 
Litvinov assignment could not have 
set off the amount due on pre-Soviet 
Russian Government notes purchas¬ 
ed by the bank, because notes were 
unrelated to the funds, and hence 
the bank could not set off such 
amount when sued by the United 
States after the United States ac¬ 
quired title to the funds under the 
Litvinov assignment,—U. S, v. New 
York Trust Co., D.CN.Y., 75 F.Supp 
583. 

18. U.S—Marks v. Spitz, D.CMass, 
4 F.R.D. 348. 

Conn.—Savings Bank of New Lon¬ 
don v. Santaniello, S3 A.2d 126, 130 
Conn. 206. 

Ind.—Deveney v. Treesh, 72 N.E.2d 
578, 117 Ind,App. 374. 

N.J.—Falkenstern v. Herman Kussy 
Co., 59 A.2d 372, 137 N.J.Law 200 
Pa.—Taylor-Davis, Inc., v. Ely, 44 
Pa.Dist. & Co. 532, £T8 MontgCo. 
278. 

'’W.Va,—Corpus Juris cited in Bunga¬ 


low Gas Co v. Swanson, 188 S E 
235, 236, 117 WVa. 777. 

57 C J. p 398 note 44 
Connection with subject of action 
generally see infra § 38 
A distinguishing feature of set-off 
is that it arises out of a transaction 
extrinsic to that of which the pri¬ 
mary claim arose 

U S —In re Monongahela Rye Liq¬ 
uors, CCA Pa, 141 F 2d 864 
Ind—Sams v Kern, 98 NE2d 920, 
121 Ind App. 370. 

A “set-off” at law is a money de¬ 
mand independent of, and unconnect¬ 
ed with, plaintiff’s cause of action. 

U S.—Clark v Manufacturers Trust 
Co., C.ANY., 169 P 2d 932, affirm¬ 
ed m part $nd vacated in part on 
other grounds McGrath v Manu¬ 
facturers Trust Co., *70 S.Ct 4, 
338 U.S 241, 94 L.Ed 31. 

N Y —Otto v. Lincoln Savings Bank, 
51 N.Y S 2d 561, 268 App.Div. 400, 
affirmed 62 N.E 2d 236, 294 N.Y. 
798. 

19. U.S—Marks v. Spitz, D.C.Mass., 

4 P.RD. 348. 

Ill —John A. Eck Co. v. Pennsylvania 
R Co, 261 Ill.App. 43. 

Ky —Markwell v. Kahlkoff, 79 S.W.2d 
984, 268 Ky 231. 

Mo—Brown v Stotts City Bank, 38 

5 W2d 722, 327 Mo. 747. 

57 C,J. p 398 note 45 
Independent contracts 

The right of set-off is said to ex¬ 
ist between two persons each of 
whom under an independent contract 
owes an ascertained amount to the 
other.—Hammond Pure Ice & Coal 
Co v Heitman, App., 44 NE2d 219, 
reversed on other grounds 47 N E 2d 
309, 221 Ind. 352, 145 A.L.R. 997. 
Particular claims held properly set 
off 

(1) Note executed by insolvent 
vendor to third person and owned by 
purchaser’s grantee could be set off 
against vendor’s demand against pur¬ 
chaser’s grantee to have balance due 
on purchase price declared a lien 
on property —Hall v. Clark, 151 So. 

! 445, 227 Ala 571 

(2) Judgment for costs against 
1 plaintiff could be set off against 

claim in assumpsit for rent—Cross 
v. Hickey, 236 N.W. 800, 254 Mich. 
330. 

(3) In action on note by corpora¬ 
tion against deceased trustee’s exech- 

45 


tor, credit for salary due trustee held 
properly allowed on note.—Albrecht 
v Bellinger, 8 P.2d 983, 167 Wash. 
95. 

(4) Other particular claims—War¬ 
ren v. Thompson, 160 SE 297, 111 
WVa. 48—57 C J. p 398 note 45 [a]. 

20. Mich—Bennett-Waltman & Co. 
v. Smith, 217 NW. 760, 241 Mich 
673. 

N.Y —Cooperstown Cattle Co. v.* 
Smith, 89 N.Y.S 2d 89, 275 App.Div. 
240. 

Tenn—Voncannon & Co. v. Burle¬ 
son & Laws, 6 Tenn.App. 369. 

57 C.J. p 398 note 46. 

Particular claims held properly set 
off 

(1) In action on note, maker could 
set off value of goods belonging to 
him and purchased by holder of note 
at void sale of goods under trust 
deed securing note —Charleston 
Milling & (Produce Co. v. Craighead, 
179 S E. 69, 116 W.Va, 194. 

(2) In action by employers' liabil¬ 
ity insurer on employer's agreement 
indemnifying insurer against liabil¬ 
ity on supersedeas bond in excess of 
insurance coverage, employer could 
set off claim against insurer for re¬ 
fusing in bad faith to settle em¬ 
ployee's claim —Maryland Casualty 
Co v. Cook-O’Brien Const. Co, C C.X 
Mo, 69 F 2d 462, certiorari denied 
55 SCt. 81, 293 U.S. 569, 79 LEd. 
668 . 

(3) Other particular claims.—Mar¬ 
tin v Westover Court Corp., 42 S E. 
2d 198, 186 Va, 254—57 C.J. p 398 
note 46 [a]-[c]. 

Breach of collateral obligation 
Where contract obligated roofer to 
install a waterproof built-up roof 
and as collateral obligation thereto 
to maintain roof in water-proof con¬ 
dition, judgment for balance due on 
primary obligation less set off allow¬ 
ed for breach of collateral obligation 
was not objectionable on ground that 
roofer was granted recovery either 
for substantial performance or in 
quantum meruit although roofer sued 
only for full performance.—Stalnaker 
V. Howard, Tex Civ.App., 230 S.W.2d 
563, error dismissed. 

21. Ky.—Harris v. Ogg, 1 J.J.Marsh, 
408. 

57 C.J. p 399 note 47. 
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judgmeht cannot be set off. 22 

In equity a set-off is not confined to matters 
arising out of the contract or transaction sued on. 23 
Accordingly, cross demands and counterclaims, 
whether arising out of the same or wholly discon¬ 
nected transactions may be enforced by way of set¬ 
off whenever the circumstances are such as to war¬ 
rant the interference of equity to prevent wrong 
and injustice, 24 but not where it would be inequita¬ 
ble to allow the set-off. 25 

In trespass . In an action for a wrongful and ma¬ 
licious trespass by defendant a transaction wholly 
apart and separate from plaintiff’s claim cannot be 
set off. 26 

§ 36 . - Counterclaim 

a In general 

b. What constitutes "arising fiom same 

■contract or transaction” 

c. Particular subjects of counterclaim 

a. In General 

The distinguishing feature of counterclaim, as op¬ 
posed to set-off, is that it arises out of the same trans¬ 
action as that described in the complaint, and under some 
statutes, although not under others, a counterclaim ordi¬ 
narily is authorized only where the claim arises out of 


the contract or transaction set forth in the complaint 
as the foundation of the plaintiff's claim or is connected 
with the subject of the action. 

As a general rule, the distinguishing feature of 
counterclaim, as opposed to set-off, is that it arises 
out of the same transaction as that described m the 
complaint, 27 and the propriety of a counterclaim 
may depend on compliance with such condition un¬ 
der the provisions of numerous statutes presently or 
formerly m force, setting forth the circumstances 
under which counterclaims may be allowed. 28 Un¬ 
der statutory provisions presently or formerly in 
effect authorizing as a counterclaim a cause of ac¬ 
tion arising out of the contract or transaction set 
forth m the complaint (as the foundation of plain¬ 
tiff’s claim or connected with the subject of the 
action, three classes of counterclaims are provided 
for: (1) A demand which arises out of the con¬ 
tract on which plaintiff has based his action. (2) 
A demand which arises out of the transaction—a 
broader term than contract—on which plaintiff has 
based his action. (3) A demand which need not 
necessarily arise out of either the contract or the 
transaction involved in the action, but is sufficient 
if it is connected with the subject of the action. 29 
Under these statutes defendant cannot set up any 
and every cause of action he may have against 


22. Ky—Winstead v. Hicks, 121 S. 
W. 1018, 135 Ky. 154, 135 Am S.R 
446 

23. U.S —Union Indemnity Co. v 
Stevens, CC AMiss., 67 F 2d 839. 

Ala—Nowell v. Nowell, 60 So 2d 270, 
256 Ala. 107. 

NH—Arcadia Knitting Mills v El¬ 
liott Mfg. Co., 196 A 681. 89 N.H 
188. 

67 C J p 399 note 49. 

Existence of intervening equity 

(1) Court of equity will set off mu¬ 
tual and independent demands 
against each other where intervening 
equity exists which renders it neces¬ 
sary for protection of demand sought 
to be &et off—Hall v. Clark, 151 So. 
445, 227 Ala 671. 

(2) Equity does not generally al¬ 
low set-off arising from unrelated 
transaction unless there is some 
equity, such as insolvency or non¬ 
residence.—Sinclair Refining Co v. 
Midland Oil Co., IC.C.ANC., 56 F.2d 
42 . 

24. U.S.—North Chicago Rolling- 
,Mill Co. v, St. Louis Ore <& Steel 
Co, Ill., 14 S.Ct# 710, 352 U.S. 696, 
38 L.Ed. 565. 

D.C.—(Brownley v< Peyser, 98 F.2d 
337, 69 APP.DC. 66. 

2d. Tenn.—Federal Surety Co v. Un¬ 
ion Indemnity Co., 33 S.W.2d 421, 
161 Tonn. 021, 


26. Ala—Norton v Bumpus, 127 So 
907, 221 Ala 167 

Trespass not authorized by contract 
Fact that several contracts be¬ 
tween coal companies dealt with 
same railroad material did not af¬ 
ford railroad defense or set-off to its 
liability for trespassing on property 
of coal company, not authorised by 
contracts.—Louisville & N R Co v. 
Dry Branch Coal Co., 65 S.W.2d 1008, 
252 Ky. 124. 

27 . Conn.—Savings Bank of Now 
London v. Santaniello, 33 A.2d 126, 
130 Conn. 206. 

Distinctions between terms general¬ 
ly see supra § 10. 

28. Kan.—Salina Coca-Cola Bottling 
Corp. v. Rogers, 287 P,2d 218, 171 
Kan. 688. 

N.J.—Falkenstern v. Herman Kussy 
Co., 55 A.2d 11, 26 N.J.Misc. 447, 
affirmed 59 A.2d 372, 137 N.J.Law 
200 . 

Similar requirement as to pleading of 
cross complaint or cross petition 
see Pleading §§ 167-168. 

29. ICan—Salina Coca-Cola Bottling 
Corp. v. Rogers, 237 P,2d 218, 171 
Kan. 288—U. S. v. Hoffman Ma¬ 
chinery Corp. v. Ebenstein, 96 iP 2d 
661, 150 Kan 790, opinion adhered 
to 103 P.2d 788, 152 Kan. 198. 

NC—Aetna Life Ins Co v. Griffin, 
156 S.E G15, 200 N.a 251. 

Okl.—Gooldy v. X B. Klein Iron & 
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Foundry Co., 40 P.2d 1070, 170 Okl 
466—Union Nat. Bank of Okmulgee 
v. Jones, 4 P.2d 62, 152 Okl. 211. 
S C—Globe Indem. Co. v. Cooper Mo¬ 
tor Lines, 33 S E.2d 405, 206 S.C. 
154 

57 C X p 409 notes 20, 21. 

Connection with subject of action as 
authorizing counterclaim regard¬ 
less of whether arising out of sume 
transaction see infra $ 40. 

Test 

Under statute, the test of whether 
a counterclaim is properly interposed 
is whether the cause of action as¬ 
serted therein arises out of the con¬ 
tract or transaction set forth in the 
petition as the foundation of plain¬ 
tiff's claim or is connected with sub¬ 
ject of the action.*—Scott v. Shackle¬ 
ford, Mo.App., 125 S.W.2d 522. 

Purpose of statutes defining causes 
of action which may be pleaded as 
counterclaims is to permit trial in 
one action of all causes of action 
arising out of any one contract or 
any transaction.—Hancaminnn v* 
Carr, 47 S E.2d 014, 229 N.C. 52. 
Settlement of independent disputes 
Counterclaim statute goes beyond 
common-law system of pleading and 
practice and gives power to settle 
two independent disputes 'between 
samo parties in action,—'Bourne v, 
Board of Financial Control for Bun¬ 
combe County, 176 &E. 30G, 207 N. 

a i7o. 
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ptamtiff, 30 but he can counterclaiiji only such as 
are allowed by the statutes. 31 

Where a counterclaim is sought to be interposed 
under provisions of this nature it must arise out of 
the subject matter of plaintiff’s action 32 or be con¬ 
nected therewith 33 or related thereto. 84 Thus in 
such case if a claim arises in favor of defendant 
out of the contract or transaction set forth m the 
complaint as the foundation of plaintiff’s claim, 35 
or is connected with the subject of the action, dis¬ 
cussed infra § 40, it may be counterclaimed what¬ 


§ 36 

ever its nature, 36 whether or not arising out of 
contract, 37 but claims which neither arise out of 
the contract or transaction set forth in the complaint 
as the foundation of plaintiff’s claim, 38 nor are 
connected with the subject of the action, as dis¬ 
cussed infra § 40, cannot be counterclaimed under 
these provisions Where, however, a counterclaim 
is set up not under such provisions but under an¬ 
other provision authorizing as a counterclaim in an 
action arising on contract another cause of action 
arising also on contract or some provision of similar 


30. N C—Byerly v. Humphrey, 95 N. 
C. 151 

31- N C —Byerly v. Humphrey, su¬ 
pra. 

57 C J. p 309 note 57. 

32. N C.—Hancammon v. Carr, 47 S. 
E 2d 614, 220 NO 52. 

Tex—Booth v. Chadwick, CivApp., 
154 S.W 2d 268, error refused. 

57 C J. p 390 note 58. 

“Subject matter" 

Under a statute requiring 1 a claim 
to be stated as a counterclaim if it 
arises out of the transaction or oc¬ 
currences which are the “subject 
matter” of the opposing party's 
claim, the “subject matter of an ac¬ 
tion” is not a phrase which can 
mean but one thing in whatever posi¬ 
tion it be placed, but it may be ap¬ 
plied to different things, tangible or 
intangible under the same circum¬ 
stances, and it is not the “cause of 
action” nor the “object of the ac¬ 
tion,'* but describes physical facts 
In relation to which the suit is pros¬ 
ecuted—Cantrell v. City of Caruth- 
ersville, 221 S W.2d 471, 369 Mo 282 

33. Tex —Booth v. Chadwick, Civ. 
App., 154 S.W 2d 2 08, error refused 

67 C.J. p 400 note 59. 

34. KM—Gomez v. Ulibarri, 174 P. 
737, 24 N.M. 502. 

35. U.S.—General Electric Co. v. Fan 
Steel (Products Co., D.CN.I, 5 F. 
Supp. 828. 

Cal.—Engleman v. Superior Court in 
and for Fresno County, 288 P. 723, 
105 Cal.App. 754. 

Fla.—Koretzky v. Singer, 32 So.2d 5, 
159 Fla 601—Gardenia Estates v. 
Grove Land & Timber Co., 140 So, 
787, 104 Fla. 284. 

Ky.—Maynard v. Chrisman, 192 S.W. 
2d 818, 301 Ky. 031 

K.Y—Jacobowitz v. Herson, 276 KY. 
S. 816, 243 App.Dlv. 274, reversed 
on other grounds Jacobowitz v. 
Metselaar, 197 NE. 169, 268 K.Y. 
130, 99 A.L.R. 1198, reargument de¬ 
nied Jacobowitz v. Herson, 198 K. 
E. 528, 268 K.Y. 630—Blog v. Bur¬ 
den & Co., 265 K.Y.S. 81, 238 App. 
Div. 634—Tarbell v. Howard, 295 
N.Y*S. 376, 162 Misc. 606. 

Okl—Banks v. City of Ardmore, 112 
P.2d 872, 188 Qfcl. 611—Blackburn 


v. City of Heaidton, 14 P 2d 943, 
159 Old 193 

Pa—Hannigan v. Hannigan, 75 Pa 
Dist. & Co 67—Davis v. Colgan, 
70 iPa Dist & Co 386, 66 MontgCo 
16—Fischer v. Solomon, Co, 99 

PittsbLegJ. 313—Jones v Auto 
Rental Co , Com.Pl, 96 Pittsb Leg 
J 140—Robinson v Burrell, Com 
PI, 32 West Co 249 
S C —Florence-Mayo Nuway Co. v. 

Eaddy, 9 S.E.2d 727, 194 SC. 277. 
Tex.—Service Drilling Co v. Woods, 
Civ.App, 120 SW.2d 608—Moore 
v. Ferrier, CivApp., 39 S.W 2d 120 
57 C J p 400 note 61. 

36. Okl.—Watson v. American Cre¬ 
osote Works, 84 P.2d 431, 184 Okl 
13. 

SD—Longpre v. Schmele, 264 K.W. 
201, 64 SD 70. 

37. S C.—Commercial Credit Co. v. 
Cook, 164 SE. 17, 165 SC 387. 

Contract or tort character of defend¬ 
ant’s claim see infra § 41 
Words la opposition 

Words “arising out of transaction” 
and “connected with subject of ac¬ 
tion” are placed in opposition to 
words “arising out of contract” in 
statute authorizing counterclaim 
arising out of contract or transaction 
set forth in petition or connected 
with subject of action, and permit 
filing of counterclaim not arising out 
of contract.—U. S. Hoffman Machin¬ 
ery Corp. v. Ebenstein, 96 P 2d 661, 
150 Kan. 790, opinion adhered to 103 
P 2d 788, 152 Kan. 198. 

38. U.S—Electrical Research Prod¬ 
ucts v. Gross, C.C. A Alaska, 8C F. 
2d 925—Irving Air Chute Co. v. 
Switlik Parachute & Equipment 
Co., DC.N.J, 26 F.Supp. 329. 

Colo.—Amos v. Triangle Motor Co„ 
30 P 2d 1109, 94 Colo 435. 

Ind.—Sams v. Kern, 98 N.E.2d 920, 
121 Ind.App. 370. 

Iowa.—Harriman v. Roberts, 235 K. 
W. 751, 211 Iowa 1372—Jenkins v. 
Barrows, 35 K.W. 510, 73 Iowa *38. 
Ky.—Big Four Mills v Commercial 
Credit Co., 211 SW,2d 883* 3Q7 Ks^ 
612—Mark we 11 v. Kahlkoff, 78 S 
W.2d 984, 258 Ky 23l^o^U’ville 
& N. R. Co. v. Dry ;Br%n$t Qoa^ 
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Co, 65 S.W 2d 1008, 252 Ky 124. 
Mo —Brown Motor Sales Co v 
Daugherty, 107 S.W.2d 179, 232 Mo. 
App. 951 

Neb —Corpus Juris quoted in. Live 
Stock Nat. Bank of South Omaha 
v Marshall, 267 N.W 414, 417, 131 
Keb. 185—Continental Nat Bank of 
Lincoln v. Wilkinson, 247 NW. 604, 
124 Neb 675. 

N.Y.—McPherson v.' Klemm, 280 N. 
YS 296, 244 App.Div 767, affirm¬ 
ed 200 N.E. 294, 270 NY 511- 
Rose v. Rose, 253 N.T.S. 173, 233 
App.Div. 368 

N.C.—Thompson v. Pilot Life Ins 
Co, 67 S E 2d 444, 234 NC. 434— 
Hoyle v. Carter, 1 S E 2d 93, 215 
N.C 90. 

Ohio.—De Ran v. Stahl, 197 N.E. 144, 
49 Ohio App. 262. 

Okl.—Board of Education of Town of 
Ringling v. State ex rel. Benton, 46 
P.2d 325, 172 Okl. 437—Gooldy v. 
J. B Klein Iron & Foundry Co., 40 
P.2d 1070, 170 Okl. 466—Union Nat. 
Bank of Okmulgee v. Jones, 4 P.2d 
■62, 152 Okl. 211. 

Or—McGilchrist v. Fiedler, 65 P 2d 
388, 155 Or. 616—Dant & Russell v. 
Ostlind, 35 P.2d 668, 148 Or. 204— 
(Pitts v. King, 15 P.2d 472, 141 Or. 
23 

Pa.—Watkins Produce Co. v., Ka^jtt- 
sky, 68 Pa Dist & Co, 198—New 
York, O. & W Ry. Co v. Common¬ 
wealth, Com.Pl„ 39 Lae&Jur. 163. 
S C.—Chavis v Griggs, 51 S.E.2d 512, 
214 SC 168—Globe Ind4m Co. v. 
Cooper Motor Lines, 83 SE.2d 405, 
206 SC. 154. 

Tex—Southern Medical & Hospital 
Service v. Buie;Allen Hospital, Civ 
App,, 204 S.W 2£ 996—American 
Heating & Plumbing Co. v. Trafton 
Tile & Marble Co, Civ.App., 132 
S W2d 140, error dismissed, judg¬ 
ment correct 
57 C.J, p 463 note 64. 

Single subject of controversy 
In 9 rder to permit the pleading 
of an action as a counterclaim, there 
must be only one subject of contro¬ 
versy, it is not sufficient merely 
tiiat a connected story may be tol<3 
| or merely that there is historical se¬ 
quence —Harionmmon v. Carr, 47 S.E 
2d 614, 229 N.C. 52. 




effect, it need not be a claim 'arising out of the 
contract or transaction set forth in the complaint as 
the foundation of plaintiff’s claim or connected with 
the subject matter thereof, but any contract claim, 
whether or not connected with plaintiffs claim, may 
be counterclaimed, as discussed infra § 41. 

Against codefendant. The rule that the counter¬ 
claim must arise out of, or be connected with, the 
subject matter of plaintiff’s cause of action applies 
to a counterclaim set up by one defendant against a 
codefendant. 39 

Statutes not requiring claims to arise out of same 
transaction. Various statutes, some of which super¬ 
sede earlier statutes establishing a different rule, 
broadly authorize the interposition of counterclaims 
without regard to whether defendant’s claim arises 
out of the same transaction as plaintiff’s demand, 40 
or is connected with the subject of the action, as 
discussed infra § 40, as where it is only required that 
the counterclaim tend to defeat or diminish plain¬ 
tiff’s claim and consist of a claim of defendant 
against plaintiff as between whom (a several judg¬ 
ment could be given. 41 Under some provisions of 
this nature, the only test imposed is whether the 
counterclaim may be conveniently and justly deter¬ 
mined in connection with plaintiff’s cause of ac¬ 
tion, 42 and the application of such test may in 
certain circumstances render it improper to try in 
the single action a counterclaim based on a wholly 
separate transaction. 43 

In equity the court will not dismiss a counter¬ 
claim which is shown to be just and compel claim¬ 


ant to institute another proceeding in order to ob¬ 
tain the relief to which he is clearly entitled and 
which can be granted in a suit between the same 
parties then in court, even though such counter¬ 
claim does not tarise out of the same transaction, 44 
nor will equity dismiss a counterclaim whether aris¬ 
ing out of the same or wholly disconnected trans¬ 
actions if the circumstances are such as to warrant 
its interference to prevent wrong and injustice. 45 

b. What Constitutes “Arising from Same Con¬ 
tract or Transaction” 

Whether the respective claims asserted by the par¬ 
ties arise out of the same contract or transaction within 
the limitation on counterclaims imposed by the statutes 
depends on a consideration of all the facts brought forth 
by the parties and on a determination of whether there 
is some legal or equitable relationship between the ground 
of recovery alleged in the counterclaim and the matters 
alleged as the cause of action by the plaintiff. 

In determining whether the respective claims as¬ 
serted by the parties arise out of the same contract 
or transaction, within the limitation on counter¬ 
claims imposed by statutes discussed supra subdivi¬ 
sion a of this section, the court is not confined to 
the facts stated by plaintiff, but may take into ac¬ 
count the facts set up by defendant, and will from 
them all determine whether the claims arise out of 
the same transaction. 46 The question must be deter¬ 
mined as each case is presented with ia view to pro¬ 
moting justice and dispatching litigated business. 47 
A rule which arbitrarily uses the element of time 
to determine whether various causes of action arise 
out of the same contract or transaction is im- 


39. Okl—James v. Smith, 137 P.2d 
904, 192 Okl 525. 

57 C J. p 404 note 71. 

40. Ark—Axley v. Hammock, 50 S. 
W.2d 608, 185 Ark 939. 

Ill —People ex rel. Bradford Sup¬ 
ply Co. v Circuit Court of Pulaski 
County, 66 N.E 2d 420, 393 Ill. 520 
Iowa—Imes v. Hamilton, 269 N.W 
757, 222 Iowa 777. 

N.Y—Saxon v. Saxon, 36 NTS.2d 
488, 178 Misc. 781—Town of Har¬ 
rison v. Sunny Ridge Builders, 8 
NTS 2d 632, 170 Misc. 161. 

57 C.J. p 403 note 67. 

Permissive counterclaim 

Under statute so providing, there 
may be asserted as a permissive 
counterclaim any matured claim 
against an adverse party, not arising 
out of transaction or occurrence 
which is the subject matter of the 
adverse party's claim, which the par¬ 
ty had at the time of the filing of 
his first required pleading—Turner 
v. Alton Banking & Trust Co., C.C.A. 
Mo., 166 F.2d 305. 


Distinct cause of action 

In action on notes, defendant was 
not confined to defend on notes men¬ 
tioned in complaint but was entitled 
to litigate validity of all notes and 
other instruments involved m his 
alleged dealings with plaintiff and 
could interpose a counterclaim on a 
distinct cause of action even though 
it was broader than, and inclusive 
of, plaintiff’s claim—Perlman v. 
Cohen, 68 N.Y S 2d 882. 

41. Cal—Dobbins v. Horsfall, 136 
P.2d 35, 58 Cal App 2d 23—Robert¬ 
son v Maroevich, 109 P 2d 708, 42 
Cal.App 2d 610—Kittle Mfg. Co. v 
Davis, 47 P.2d 1089, 8 Cal.App.2d 
504. 

Claim for salary 

In action by union to secure pos¬ 
session of union books and records 
and for damages for detention of 
property, defendant's claim for back 
salary on ground that union had 
breached contract of employment was 
proper subject of counterclaim.—Ele¬ 
vator Operators and Starters' Union, 
Local No. 117 of San Francisco v. 
Newman, 186 P 2d 1, 30 Cal.2d 799. 
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42. NY—Panzer v. Panzer, 83 N.Y 
S 2d 525, 274 App.Div. 940, and 83 
N Y S 2d 526, 274 AppUiv. 940. 

43. NY—Jay ell Films v. Au F. E. 
Corp , 67 N.Y S 2d 77. 

44. US.—Paramount Hosiery Form 
Drying Co v. Walter Snyder Co, 
DCiPa., 244 F. 192. 

57 C,J p 404 note 68. 

45. US—North Chicago Rolling- 
Mill Co. v. St. Louis Ore & Steel 
Co., Ill, 14 SCt. 710, 152 U.S. 596, 
38 LEd 565 

DC—Brownley v. Peyser, 98 F.2d 
337, 69 APP DC. 56. 

57 C.J. p 404 note 69. 

46. US —Woodley v. Bubendorf, D. 
C Alaska, 69 F Supp. 593. 

Ind—Muir v. Robinson, 186 N.E. 289, 
205 Ind 293. 

Mont—Griffiths v. Thrasher, 26 P.2d 
995, 95 Mont 210. 

Or —Benton County State Bank v. 
Nichols, 54 P 2d 1166, 153 Or. 73. 

57 C.J. p 409 note 22. 

47. N.Y.—County Plains Corporation 
v Nosband Corporation, 256 N.Y 
S. 10, 234 App.Div. 588. 
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proper. 48 There must be some legal or equitable 
relationship between the ground of recovery alleged 
in the counterclaim and the matters alleged as the 
cause of action by plaintiff. 49 It is not enough that 
the parties are the same 50 or that the transactions 
were made on the same day. 51 The counterclaim 
must be such that it could reasonably have been 
anticipated when the transaction set up as the foun¬ 
dation of plaintiff’s claim culminated. 52 A counter¬ 
claim is allowable where the whole matter arises out 
of one connected series of transactions. 63 

“Transaction” defined . A “transaction” within 
the statutes as to counterclaims is defined as the act 
of transacting or conducting any business, negotia¬ 
tion, management, or proceeding. 54 The word, as 
used in the counterclaim statutes, is broad and com¬ 
prehensive, 55 and is construed liberally 56 and ac¬ 
cording to its natural and ordinary signification 57 
In other words, the term is not a technical one and 
must be construed according to the context and to 
approved usage. 58 It is broader in meaning than 


§ 36 

“contract” 59 or “tort,” 60 and it may include either or 
both. 61 It means any act as affecting legal rights 
or obligations, 62 and properly embraces an entire 
occurrence 63 out of which a legal right springs or 
on which a legal obligation is predicated, 64 although 
it has been held that the term is not synonymous 
with “accident” or “occurrence.” 65 

The term “transaction” as used in the counter¬ 
claim statutes has been said to mean that com¬ 
bination of acts and events, circumstances and de¬ 
faults, which viewed m one aspect results in plain¬ 
tiff’s right of action, and viewed in another aspect 
results in defendant’s right of action; 66 and it ap¬ 
plies to any dealings of the parties resulting in 
wrong, without regard to whether the wrong was 
done by violence, neglect, or breach of contract. 67 
It cannot be restricted to the simple statement of the 
wrong complained of by plaintiff, but it must be held 
to include all the facts and circumstances out of 
which arose the injury complained of. 68 Where 
the facts alleged in a counterclaim arise out of the 


48. Mont—Mulcahy v. Duggan, 214 
P. 1106, 67 Mont. 9. 

49. Ind—Hege v Newsom, 170 N 
E. 336, 97 Ind App. 465—Brower 
v. Nellis, 33 N.3E. 672, 6 Ind App 
323. 

50. Ind—Hege v. Newsom, 170 N.E 
336, 97 Ind.App. 465. 

51. Ind.—Muir v. Robinson, 186 N. 
33 289, 205 Ind 293. 

57 C J. p 410 note 26. 
logical relation of facts 

A transaction is not confined to 
what is done in one day or at a 
single time and place, but the logi¬ 
cal relation of the facts involved de¬ 
termines whether they together con¬ 
stitute a single transaction—Muir v 
Bobinson, supra—Cloveland, etc, R. 
Co. v. Partlow, 123 N.E. 838, 70 Ind. 
App. 616. 

52. Or.—Krausse v. Greenfield, 123 
P. 392, 61 Or. 502, Ann.Cas 1914B 
115. 

57 C.J, p 410 note 27. 

53. Ohio.—Roots v. Nye, 2 Handy 
229, 12 Ohio Dec., Reprint, 417. 

57 C.J. p 410 note 28 

54. Ind.—Muir v. Robinson, 186 N. 
B. 289, 205 Ind. 293. 

57CJ p 410 note 29. 

Surrounding facts and circumstances 
Term includes all the facts and 
circumstances out of which arose 
the injury complained of by plain¬ 
tiff.—Cantrell v. City of Caruthers- 
ville, 221 S.W 2d 471, 359 Mo. 282— 
57 C.J. p 410 note 29 [b] (2). 

55. Mass —Potier v. A. W. Perry, 
Ind., 190 N.B. 822, 286 Mass. 602. 

Mo.—Cantrell v. City Of Caruthers- 
vllle, 22 1 S W.2& 471, 35& Mo* 282. 
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Or —Benton County State Bank v. 
Nichols, 54 P 2d 1166, 153 Or. 73 

57 C J p 410 note 30. 

58. US—Woodley v. Bubendorf, D. 
C Alaska, 69 F.Supp. 593. 

Or —Benton County State Bank v. 
Nichols, 54 P.2d 1166, 153 Or. 73. 

57. N Y —Xenia Branch Ohio State 

Bank v. Lee, 15 NY.Super. 694, 7 
Abb.Pr. 372. j 

57 C J p 410 note 31. i 

58. Nev.—Warren v. DeLong, 97 P. 

2d 792, 59 Nev. 481. | 

59. Kan—U S. Hoffman Machinery 
Corp. v. Ebenstein, 96 P 2d 661, 
150 Kan. 790, opinion adhered to 
103 P 2d 788, 152 Kan. 198. 

Nev —Warren v. De Long, 97 P.2d 
792, 59 Nev. 481. 

NY.—Gross v. Hodhstim, 130 N.Y.S 
315, 72 Misc. 343—Knecland v 

Pennell, 96 N.Y.Supp. 403, 49 Misc 
94. 

ND—Wrege v Jones, 100 N.W. 705, 
13 N.D 267, 112 Am.S R. 679, 3 
Ann.Cas 482 

Okl -—Guy Harris Buick Co v. Bry¬ 
ant, 233 P. 752, 108 Okl. 117. 

Or.—Benton County State Bank v 
Nichols, 54 P 2d 1166, 153 Or. 73- 
Chance v. Carter, 158 P. 947, 81 Or. 
229 

57 C J. p 410 note 32. 

60. Nev.—Warren v. De Long, 97 P 
2d 792, 59 Nev. 481. 

57 C J p 410 note 33 

61. Kan.—U. S. v. Hoffman Machin¬ 
ery Corp. v. Ebenstein, 96 P 2d 
661, 150 Kan 790, opinion adhered 
to 103 P 2d 788, 152 Kan. 198. 

Nev.—Warren v De Long, 97 F.24 
792 , 69 Nev, 481. 
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NY—Schechner v. Wittner, 224 N.Y. 

S 66, 130 Misc 424. 

57 CJ\ p 411 note 34. 

62. N.D —Haut v. Gunderson, 211 
N.W. 982, 54 ND 826 

63. Or—Benton County State Bank 
v. Nichols, 54 P 2d 1166, 153 Or. 
73. 

64. ND.—Haut v Gunderson, 211 N. 
W. 982, 54 N.D 826 

65. Ind—Hege v. Newsom, 170 N 
E 33G, 97 Ind App 465—Excelsior 
Clay Works v. De Camp, 80 NE. 
981, 40 Ind.App. 26—Lake Shore, 
etc, B. Co. v. Van Auken, 27 N. 
E 119, 1 Ind App 492 

66. Mont—Griffiths v Thrasher, 26 
P 2d 995, 95 Mont 210 

Nev—Warren v De Long, 97 P.2d 
792, 59 Nev. 481 
57 C J p 411 note 37. 

67. Mont—Scott v. Waggoner, 139 
P 454, 48 Mont. 636, L2},A.1916C 
491. 

Nev—Warren v. De Long, 97 P.2d 
792, 59 Nev. 481. 

68. Or.—Benton County State Bank 
V. Nichols, 54 GP.2d 1166, 153 Or. 
73. 

57 C.J. p 411 note 39. 

All that takes place 

“Transaction," within statute, au¬ 
thorizing defendant to file as coun¬ 
terclaims all causes of action which 
he may possess against plaintiff aris¬ 
ing out of contract or “transaction" 
set forth in complaint, includes all 
that takes place in conducting of any 
item of business or an affair—‘Ben¬ 
ton County State Bank v. Nichols, 
supra. 
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same transaction as alleged in the complaint, such 
facts may cover a wider scope than where plaintiff’s 
action is based on a specific contract. 69 

c. Particular Subjects of Counterclaim 

Numerous particular counterclaims have been held 
maintainable or have been held not maintainable within 
the limitation imposed by statutes authorizing as a 
counterclaim a cause of action arising out of the contract 
or transaction set forth in the complaint as the founda¬ 
tion of the plaintiff’s claim, as in actions founded on 
contract generally, on a note, or on a to**t claim. 


Under the statutory provisions authorizing as a 
counterclaim a cause of action arising out of the 
contract or transaction set forth in the complaint as 
the foundation of plaintiff’s claim, numerous par¬ 
ticular counterclaims have been held maintainable 
as within the limitation imposed 70 or have been held 
not maintainable because not m compliance with 
the statute. 71 In 'an action founded on a contract, 
defendant may counterclaim for claims he has 
against plaintiff which are founded on the contract 
sued on 72 or which arise out of a transaction of 


69. S C —Griffin v Scott, 27 S E.2d 
570, 203 SC. 430 

70. U S —Universal Radiator Prod¬ 
ucts Co. v. Craftsman Radiator 
Enclosure Co, D C N Y , 1 FSupp 
759. 

Cal.—Gorman v. Superior Court in 
and for Presno County, 72 P 2d 774, 
23 Cal.App 2d 173. 

Pla.—Symonds v. Browning, 24 So 2d 
526, 156 Pla 808 

Nev—Warren v De Long, 97 P2d 
792, 59 Nev 481. 

NY —Alpaugh v Battles, 257 NY.S 
l? 126, 235 AppDiv. 321—County 

. Plains Corporation v. Nosband 
Corporation, 256 NY.S. 10, 234 App 
X>iv. 588. 

Okl.—Banks v City of Ardmore, 112 
P 2d 372, 188 Okl 611—Blackburn 
v. City of Healdton, 14 P.2d 943, 
159 Okl 193. 

Pa—Hannigan v. Hannigan, 75 Pa 
Dist. & Co. 67—Fischer v Solomon, 
/ Co, 99 Pittsb Leg J 313 
SLC.—Exchange Bank of Meggett v. 

Bennett, 8 S E 2d 515, 193 S C. 320. 
57 C J p 400 note 61 [a] 

particular claims properly interposed 

(1) In action to reform deed giv¬ 
en on exchange of property, coun¬ 
terclaim seeking damages on ground 
of plaintiffs’ fraud m inducing ex¬ 
change—Muir v Robinson, 186 N.E 
289, 205 Ind 293 

(2) In action for possession of 
business, claim for slander of title 
to property —Ward v. Gee, Tex Civ 
App* 61 S W2d 555, error dismissed 

(3) In replevin to recover person¬ 
alty, counterclaim alleging that 
plaintiffs had requested defendant to 
acquire necessary office space and 
arrange for installation of personalty 
involved promising defendant reason¬ 
able compensation, and that plain¬ 
tiffs failed to pay any compensation, 
and seeking recovery for personal 
services and for rentals for space 
occupied by such personalty—Wood- 
ley v. Bubendorf, DC Alaska, 69 F 
Supp. 593 

(4) In action to foreclose chattel 
mortgage on hotel furniture and fix¬ 
tures sold defendant, counterclaim 
for damages for false representa¬ 
tions and warranties—Griffiths v 
Thrasher, 26 P2d 995, 95 Mont 210 | 


C5) In city employees’ action' 
against city to recover difference be¬ 
tween wages received and those re¬ 
quired to be paid by minimum wage 
law, counterclaim for wages paid to 
employees after exhaustion of budget 
provided for the payment of such 
wages—City of Phoenix v Kidd, 94 
P 2d 428, 54 Anz 123, followed m 
City of Phoenix v. Price, 94 P 2d 433, 
54 Anz 137, City of Phoenix v. En- 
nguez, 94 P 2d 434, 54 Anz. 138, and 
City of Phoenix v. Wilson, 94 P.2d 
434, 54 Anz. 139 

(6) Other claims. 

Kan —Petersime Incubator Co v. 
Ferguson, 53 P.2d 505, 143 Kan 
151. 

Mass —Medlmsky v. Premium Cut 
Beef Co., 57 N.E 2d 31, 317 Mass 
25—Anderson v Connolly, 36 NE 
2d 404, 310 Mass. 5 

Mo.—McCluskey v. De Long, 198 S. 

W 2d 673, 239 Mo.App. 1026. 

Neb —Van Horn v Lincoln Sales 
Outlet Co, 255 NW. 36, 127 Neb 
301 

Pa—Walch v. Capnotty, 65 PaDist 
& Co 48, 35 Del Co 273. 

71. US—Felder v. Reeth, CCA 
Alaska, 62 F 2d 730 

Conn—Hartford-Connecticut Trust 

Co v. Riverside Trust Co, 197 A 
766, 123 Conn 616 

Ky—Kramer v Gough, 220 S.W 2d 
577, 310 Ky 299—Patton v Clay 
Motor Co, 160 S W.2d 335, 290 Ky 
84—Harrison v. Martin, 114 SW 
2d 112, 272 Ky 307—Markwell v. 
Kahlkoff, 79 SW.2d 984, 258 ,Ky 
231—Louisville & N. R Co v Dry 
Branch Coal Co., 65 SW2d 1008, 
252 Ky. 124 

Mass—Potier v. A. W. Perry, Inc, 
190 NE 822, 286 Mass 602 
Mo—Brown Motor Sales Co. v 
Daugherty, 107 SW.2d 179, 232 

Mo App 951 

Neb —Live Stock Nat. Bank of South 
Gmaha v Marshall, 267 NW 414, 
131 Neb 185 

N.Y —Swiedler v Bowery Sav Bank, 
281 NYS 353, 245 AppDiv. .846— 
Basch v Basch, 269 NYS 696, 240 
App Div. 235—Campbell v Petti¬ 
grew, 248 NYS 102, 139 Misc 629 
NC—Thompson v Pilot Life Ins 
Co, 67 S E 2d 444, 234 N C. 434— 
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Weiner v Equel’s Style Shop, 188 
S.E 331, 210 NC. 705 
Okl—Watson v American Creosote 
Works, 84 P 2d 431, 184 Okl 13- 
Board of Education of Town of 
Ringlmg v State ex rel Benton, 
46 P.2d 325, 172 Okl 437—Union 
Nat Bank of Okmulgee v. Jones, 

4 P 2d 62, 152 Okl 211 

Pa.—Mann v. Diamond, 56 Pa.Dist 
& Co 347. 

S.C—Coastal Produce Ass’n v. Wil¬ 
son, 8 S E 2d 505, 193 S.C. 339— 
Salley v McCoy, 195 SE 132, 186 

5 C 1—Ocean Forest Co v. Wood- 
side, 192 S.E. 413, 184 SC. 428 

SD—State v. Parker, 241 NW. 318, 
59 SD 500. 

Tex.—Felker v. Gulf Cpast Orchards 
Co, Civ App, 81 S.W.2d 1044, er¬ 
ror dismissed. 

57 C.J p 402 note 64 [a]. 

Particular claims not properly Inter¬ 
posed 

(1) In suit on mortgage, counter¬ 
claim for damages from false and 
malicious published statements of 
mortgagee —Buehrer v Provident 
Mut Life Ins Co of Philadelphia, 
174 NE 597, 37 Ohio App 250, af¬ 
firmed 175 NE 25, 123 Ohio St 264. 

(2) In specific performance suit, 
counterclaim for rents and timber 
removed from land —Sampson v Oot- 
tongim, 61 S W 2d 309, 249 Ky. 670. 

(3) In action to recover on a dis¬ 
honored check, claim for damages for 
abuse of process by plaintiffs in pros¬ 
ecuting a criminal action against de¬ 
fendant on charge of uttering a 
worthless check m violation of stat¬ 
ute —Hancammon v Carr, 47 S E 2d 
614, 229 NC 52 

(4) In action for conspiracy to li¬ 
bel minister named in husband’s di¬ 
vorce suit against wife, husband’s 
counterclaim for alienating wife’s 
affections—Pitts v. King, 15 P.2d 
472, 141 Or. 23. 

72. Or.—State ex rel. Mitchell v. U 
S. Fidelity & Guaranty ICo., 24 p. 
2d 1037, 144 Or 535. 

57 C J p 411 note 40. 

In insurer’s .action to cancel life 
policy, a counterclaim based on al¬ 
leged slander by insurer’s agent in 
conversation with wife of insured 
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which the contract sued on is a part. 73 So, in an 
action on a contract, defendant may counterclaim 
for plaintiffs breach of the contract sued on, 74 or 
for damages for fraud inducing- the contract, 75 or 
for specific performance of the contract sued on. 76 

Defendant, in an action by plaintiff for damages 
for breach of contract, can counterclaim for dam¬ 
ages for a breach of the same contract by plain¬ 
tiff 77 or he may recover by counterclaim for part 
performance of the contract by which plaintiff 
profited 78 In an action based on fraud m the in¬ 
ducement of a contract, defendant may counter¬ 
claim for plaintiff’s breach thereof. 79 Where an 
agreement is not canceled by a second agreement 
with respect to the same thing, but is incorporated 
in, and becomes a part of, it, any damages accru¬ 
ing to the promisor m the latter agreement by rea¬ 
son of breach ol the first agreement may, m an 
action by the promisee, be counterclaimed as a claim 
arising out of the contract or transaction set forth 
m the complaint as the foundation of plaintiff’s 
claim or connected with the subject of the action, 80 
but if the second agreement takes the place of the 
first the rule is otherwise. 81 

In an action to cancel a contract on the ground of 


§ 36 

fraud, defendant may counterclaim for moneys due 
under the contract. 82 

Action on appeal bond L In an action on an appeal 
bond, it is not proper to set up counterclaims based 
on a tort liability which did not arise out of the 
bond or the giving of it, and which was not con¬ 
nected with the bond 83 In an action on an appeal 
bond given by defendant widow m a suit by heirs 
to recover property alleged to belong to the estate, 
defendant cannot counterclaim for her allowance as 
widow or her interest in the estate 84 

In action to recover a bondj defendant may coun¬ 
terclaim for money paid to plaintiff under the con¬ 
tract under which the bond sued for was placed in 
defendant’s possession 85 

In action on note . In an action on a note, de¬ 
fendant may counterclaim for damages growing 
out of the transaction of which the note was a 
part, 86 such as for damages for false representa¬ 
tions inducing defendant to sign the note, 87 but 
defendant may not counterclaim for damages arising; 
from an independent transaction. 88 In an action oji 
a note secured by a mortgage, the notes and mortal 
gage are part of the same transaction, 89 and an^b 


relative to canceling: policy which 
took place long- atter inception o± 
contract was maintainable under 
statute as arising out of contract set 
forth in complaint—^Etna Life Ins. 
Co. v. Loune, 23 S.E 2d 741, 201 S.C 
478. 

Fraud not connected with, contract 
Where complaint stated cause of 
action as arising out of contract, de¬ 
fendant’s counterclaim, alleging 
fraud m stock transaction, but which 
contained no allegations that fraud 
arose out of contract on which notes 
sued on were given, held demurrable. 
—First Wisconsin Nat. Bank of Mil¬ 
waukee v Carpenter, 259 N.W. 836, 
218 Wis. 30. 

73- Ky.—Philadelphia Veneer, etc., 
Co. v Garrison, 169 S.W. 714, 160 
Ky. 329 

57 C.J. p 411 note 41. 

74- Mo—Leath v. Weaver, App, 202 
S W.2d 125. 

57 C J P 411 note 42. 

Partial performance 

Defendant may interpose counter¬ 
claim for damages caused by re¬ 
lator's failure to complete contract 
in action 1 to recover for partial per¬ 
formance thereof —State ex rel 
Mitchell v. V. 5. Fidelity & Guaranty 
Co, 24 P.2d 11)37, 144 Or. 535. J 

75. NC—Fields v. Brown, 76 SJE. 
8^, 160 N C. ,295.' v j 

In absence of unusual Circumstanc¬ 
es, claim for damkges resuiting ffom 


fraud on plaintiff’s part m inducing 
contract sued on may be asserted by 
defendant by way of counterclaim in 
the same action—Artie Roofings v 
Travers, 32 A 2d 559, 3 Terry, Del., 
293. 

76. NT.—Moser v Cochrane, 13 N 
E. 442, 107 N.Y. 35. 

57 C J. p 412 note 44. 

77- Mass—Minot v. Minot, 66 N.E 
2d 5, 319 Mass. 253 
57 C J. p 412 note 45. 

78. U S —Chautauqua Inst v. Zim¬ 
merman, Ohio, 233 F. 371, 147 C C. 
A. 307, certiorari denied 37 S.Ct 
114, 242 US 642, 61 L Ed 542 

79. N Y —Chemex Distributors v. 
Winslow, 241 NTS 484, 137 Misc 
130 

80. NY—Dempsey v. Moeslein, 16 
N.Y S 849. 

81. Cal—Griswold v. Pieratt, 42 P 
820, 110 Cal. 259 

NY—Corrigan v. Ritter, 15 N.Y.S. 
163, ,21 N.Y Civ.Proc 82. 

82. NY—Stevenson v Devms, "143 
N.Y S. 916, 158 App.Div. 616. 

57 C J p 412 note 50 

83- (S C—Renneker v Rehkopf, >67 
SjE 2d 138,, 208 S.C. 72 , 

84. SD—Bern v. Shoemaker,' ,74 N. 

f ,W. ,239, 10 SD. 453. . , 

I ’ ' *" 

85. Tex,—Burt v. Stamford, Civ. 

App., 237 3*^977 r , , 

* «* * r 

86« Or—Corpafe Juris .Cited,ini Beia- 

ad 


ton County State Bank v. Nichols, 
54 P 2d 1166, 153 Or. 73. 

57 C J p 412 note 54 
Breach of contract 

In action on note, cross action al¬ 
leging payee’s breach of contract 
made in connection with note pre¬ 
sented a cause of action arising out 
of or incident to or connected with 
plaintiff’s cause of action.—Davis v 
Miller Rubber Products Co., Tex Civ. 
App., 63 S W 2d 901. ^ 

Conversion j 

In action on notes and mortgage* 
given for purchase price of person-' 
alty, where holder of notes and mort¬ 
gage wrongfully seized a portion of'' 
the property and converted it to his 
own use, maker of the instruments 
could as a defense plead duck ton- 
version as a counterclaim.—Wilson 
v Tihcheff, 164 P.2d‘ 3l96, 196 Okl 
243 

87. Or—Benton County State Bank 
v. Nichol^, 54j P.2& 1166 , 153 Or. 

73. t v '' 

88. Neb -MkratSnental Nat. Bank of 
Lincoln mV. * Wilkinson, 247 N.W. 
604,1 134 KeK 675. 

N.Y.—Fifcst Nat. Bank & Trust Co. 
of Tuckahoe v. Quimby, 272 NTS. 
28, A4 1 App Div. 888 
pkl^Hatqier y. First Nat Bank, 5 
P.2<f951, 152 6kl. 169. 

i 

89P Teifc—Blocksom v. Guaranty 
State Bank, etc, Co., Com.App^ 

. 251 SW. 1025. 
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cause of action growing out of defendant’s rights 
under the mortgage may be counterclaimed. 90 

Tort actions The rule that defendant may plead 
a counterclaim for damages arising out of the same 
transaction as that involved m plaintiff’s demand, 91 
hut not for damages arising out of a different 
transaction, 92 applies m actions in tort for dam¬ 
ages. So, m an action for assault and battery, de¬ 
fendant may counterclaim for a libel or slander 
which was the cause of the assault; 93 but other 
cases hold that in such an action defendant cannot 
counterclaim for a libel of himself by plaintiff 94 
In an action for conversion, a counterclaim having 
■such a -close relation to, and connection with, the 
matters alleged in the petition that it would be only 
just and equitable between the parties to settle them 
all in the one action is proper; 95 but in an action 
by a tenant against the landlord for the conversion 
of chattels placed on the premises defendant cannot 
set up as a counterclaim that he has a lien on the 
chattels as security for rent 96 In an action for 
defendant’s negligence m driving a vehicle against 
plaintiff’s vehicle, defendant may counterclaim for 
plaintiff’s negligence in driving against defendant. 97 

In an action for libel or slander, it has been held 
that defendant can set up as a counterclaim only 
such acts or declarations on the part of plaintiff as 
are connected with the acts or transaction constitut¬ 
ing the basis of plaintiff’s cause of action, 98 and 


where the answer is by way of a general denial a 
counterclaim for slander alleged to have been ut¬ 
tered by plaintiff shortly before the day mentioned 
m the complaint cannot be set up, since the denial 
shows that there is no connection between the 
two. 99 In an action for libel defendant cannot set 
up as a proper counterclaim slanderous words ut¬ 
tered by plaintiff before and after the alleged libel, 
at least where there is no connection between the 
libel and the slanders, and where the libel was not 
provoked by the slanderous utterances of plain¬ 
tiff. 1 A cause of action for alienation of affections 
cannot be set up as a counterclaim to the action for 
defamation unless it appears that the cause of ac¬ 
tion for alienation of affections arose out the same 
transaction. 2 

§ 37. - Reconvention and Compensation 

The defendant may claim in reconvention only claims 
arising out of the same contract or transaction which 
affords the ground of suit, and if his demand is not con¬ 
nected with, and incidental to, the main demand ordi¬ 
narily it cannot be reconvened. Demands in compensa¬ 
tion must be connected 

Defendant may claim in reconvention claims aris¬ 
ing out of the same contract or transaction which 
affords the ground of suit, 3 whether the agreement 
be embodied m one instrument or several. 4 If de¬ 
fendant’s demand is not connected with, and inci¬ 
dental to, the mam demand ordinarily it cannot be 


90. Tex.—Montgomery v. Gatlas, 
Civ App, 202 SW 993. 

57 1C J P 413 note 56 

91. U S — C&rstens v. Great Lakes 
Towing Co., D C Ohio, 71 F Supp 
394 

Ariz—Tom Heed Gold Mines Co. v. 
Brady, 99 P 2d 97, 55 Ariz. 133, 127 
ALR 905. 

Iowa—Harriman v Roberts, 235 N. 

W 751, 211 Iowa 1372. 

Ky—Kramer v. Gough, 220 S.W2d 
577, 310 Ky. 299 

N’T—Throckmorton v Johnson, 250 
N.YS 426, 232 AppDiv. 495 
Ohio—Howe v Struble, 104 N E 2d 
197, 90 Ohio App. 172. 

Shooting* 

Where complaint alleged damage 
by reason of shooting of plaintiff by 
defendant, counterclaim charging 
that plaintiff caused the shooting and 
invaded certain rights of defendant 
was proper as charging a tort arising 
out of the same transaction set forth 
in the complaint—Griffin v. Scott, 27 
SB 2d 570, 203 SC 430. 

D2. Ky.—Louisville & N R Co v. 
Dry Branch Coal Co, 65 SW2d 
1008, 252 Ky 124 

Minn—Skluzacek v. Wilby, 263 NW 
95, 195 Minn. 326—Habedank v. 
Baker, 244 NW. 546, 187 Mm 123. 


N Y —Mateo v. Abad, 267 NTS 436, 
239 AppDiv 376. 

N C —Commercial Finance Co v. 

Holder, 68 S E 2d 794, 235 NC 96 
Okl —Hogue v. Stephens, 14 P 2d 
219, 159 Okl. 31. 

93. Mont—Mulvahy v. Duggan, 214 
P. 1106, 67 Mont 9. 

Ohio.—Mogle v Black, 5 Ohio Cir Ct 
51, 3 Ohio Cir.Dec 27 

94. Cal—Macdougall v Maguire, 35 
Cal 274, 95 AmD 98. 

95. Neb—McGerr v Marsh, 26 N.W 
2d 374, 14 8 Neb 50 

96. N Y.—Monroe Miller Co v. 
Stokes, 27 NYS 940, 7 Misc. 433 

97. N.Y.—Heigle v Willis, 3 N.Y.S 
497, 50 Hun 588. 

57 C.J. p 413 note 59. 

98. Minn,—Thomssen v. Ertz, 101 N. 
W 304, 93 Minn 280. 

37 CJ p 48 note 42. 

99. N Y.—Fellerman ▼. Dolan, 7 
Abb.Pr. 395 note. 

1. NY—Udovichky v Bacheff, 187 
NY.S 474, 195 AppDiv. 860 

2. NY.—Ellis v. Wood, 177 NYS 
730, 108 Misc. 478. 

3. La.—Green v. Norsworthy, 135 
So. 713, 17 La.App. 548. 
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Tex—'Service Drilling Co. v. Woods, 

Civ.App , 120 S W 2d 608. 

57 C J, p 404 note 74. 

Claims held proper to reconvene 

(1) In general.—Poland v. Wood¬ 
ard, La.App , 49 So.2d 488—57 C.J. p 
404 note 74 [aj. 

(2) Where plaintiffs* petition, 

seeking recovery of proceeds of fra¬ 
ternal benefit insurance from defend¬ 
ant, also alleged ownership of parcel 
of land by inheritance, with prayer 
to be sent into possession, defend¬ 
ant's title and ownership of buildings 
situated on such land and right to 
occupy buildings during her natural 
life held proper subject of reconven- 
tional demand—Succession of Ste¬ 
venson, LeuApp, 158 So 33. 

(3) Purchaser's mam demand for 
damages for failure to obtain posses¬ 
sion of premises and vendor's recon- 
ventional demand for resolution of 
sale for nonpayment of purchase 
price were connected with, and inci¬ 
dental to, one another, as required 
by statute—Frantom v. Rusca, La. 
App., 182 So. 331. 

4. Tex—Henry v. Sanson, Civ.App., 

36 S.W 122. 

57 C.J. p 404 note 75. 
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reconvened. 5 Thus rule is applicable, under par¬ 
ticular statutory provisions, if plaintiff and defend¬ 
ant reside in the same parish, 6 but if a plaintiff re¬ 
sides out of the state, 7 or within the state but in a 
different parish, 8 defendant may institute a demand 
in reconvention against plaintiff for any cause, al¬ 
though such demand is not necessarily connected 
with, or incidental to, the main cause of action. 

In determining whether defendant’s claim is 
proper to plead m reconvention, the court is not 
limited to the facts stated by plaintiff, but may con¬ 
sider the facts stated by defendant. 9 In an action 
on a note, defendant may set up in reconvention 
matters of which the note formed a part and by 
which damages were inflicted by plaintiff on de¬ 
fendant 10 Claims which arise out of the proceed¬ 
ings resorted to by plaintiff in order to enforce his 
legal rights are not necessarily connected with, and 
incidental to, the cause of action set forth in plain¬ 
tiffs petition. 11 

Compensation. Demands in compensation must 
be connected. 12 In an action to require defendants 
to sign and live up to a lease in which defendants 
by a counter complaint claim the value of improve¬ 
ments made on the property, plaintiff may claim un¬ 
der compensation for the rent of the property occu¬ 
pied by defendants. 13 

§ 38. Connection with Subject of Action 

Generally, new matter not germane to the original 


COUNTERCLAIM §§ 3 

subject matter of a suit may not over objection be 
gated in that action. 

As a general rule, independent and unrelai* 
causes of action cannot be litigated by cross a'^ 
tion, 14 that is, new matter not germane to the ori£ 
mal subject matter of a suit may not over objectioi 
be litigated in that action; 15 and, under particular 
statutes so providing, a cross demand such as a 
counterclaim may not be interposed where it is not 1 
connected with the subject of the action brought by 
plaintiff, and is not otherwise permissible by virtue 
of other provisions of law, as discussed infra § 
40. However, in set-off it is usually not necessary 
that defendant’s claim be connected with the subject 
matter of the claim sued on, as discussed supra § 35. 

§ 39. - Recoupment 

Generally, if the claim of the defendant is connected 
with the subject of the action, it may be recouped. 

As a general rule, if the claim of defendant is 
connected with the subject of the action, it may be 
recouped, 16 but if defendant’s claim is legally dis¬ 
tinct from the contract sued on, close connection 
with it m point of time is not sufficient to allow it 
to be recouped 17 

§ 40. - Counterclaim 

a In general 

b “Subject of the action” defined 
c. What constitutes connection with sub¬ 
ject of action 


5. La—Ceromi v Harris, 175 So 
462, 187 La. 701—Southern Hide 
Co, v. Best, 141 So 449, 174 La 
748—Hill v. Selico, App. f 49 So 2d 
763. 

57 C J. p 404 note 76. 

Particular reconventional demands 

(1) Defendant's reconventional de¬ 
mand to recover value of his interest 
m corporation on alleged ground that 
such interest was destroyed by plain¬ 
tiff’s tortious acts, set out by answer 
in action between residents of same 
parish on note for part of purchase 
price of stock m such corporation, 
was properly stricken on plaintiff’s 
motion as not connected with, and 
incidental to, plaintiff’s demand.— 
Sheppard v. Morgan, La App, 184 So 
386. 

(2) Attorneys being sued by client 
for proceeds of judgment collected by 
attorneys could not in such suit, by 
reconventional demand, recover com¬ 
pensation for services unrelated to 
litigation resulting in such judgment 
or by plea of compensation, set off 
against client’s demand unliquidated 
claim for such unrelated services — 
Noel Estate v Dickson & Denny, 31 
So 2d 810, 212 La. 313, 173 A.LR 
423. 


6. La—Burgin v. Jumonville Pipe 
& Machinery Co, 29 So 2d 595, 211 
La 148—Wetherbee v. Lodwick 
Lumber Co, 193 So. 671, 194 La 
352—Mente & Co v. Louisiana 
State Rice Milling Co , 146 So 28, 
176 La 476—Suberville v. Adams, 
16 So 652, 47 La Ann. 68—Jones 
v. Davis, App , 155 So. 269 

57 C J p 405 note 77. 

7. La—Dawson v. Frazar, 90 So 
570, 150 La 203. 

57 C.J. p 405 note 78. 

8. La—Dugas v. Lewis-Chambers 
Const. Co., App, 187 So 117 

57 C J p 405 note 79. 

Purported assignment of claim 
Where purported assignment of 
claim by seller was made to permit 
assignee to bring suit in buyer's par¬ 
ish for seller without subjecting sell¬ 
er to risk of reconventional demand 
in that parish, seller would be con¬ 
sidered party plaintiff, and, being 
domiciled m a parish other than buy¬ 
er’s parish, buyer could assert 
against seller the reconventional de¬ 
mand, even though based on cause of 
action not necessarily connected with 
main demand —Dugas v. Lewis- 
Chambers Const. Co., supra. 

S3 


9. Tex—McDonnell v. Home Bitters 
Co , 1 Tex A Civ Cas § 1159 

57 C J. p 413 note 62 

10. Tex—Blair v Reid, 20 Tex 310. 

57 C J p 413 note 63 

11. La—Morgan v. Dnggs, 17 La. 
176 

57 C J. p 413 note 64 

12. La—Patterson v. New Orleans, 
20 La Ann. 106. 

57 C J. p 405 note 81. 

13. Puerto Rico—Batlle v Lichten¬ 
stein, 33 Puerto Rico 136 

14. N C.—Boat v. Metcalfe, 14 S E 
2d 648, 219 N C. 607. 

Tex—Ex parte Richards, 155 S.W.2d 
597, 137 Tex. 520. 

15. Neb—Glissmann v. Bauermeis- 
ter, 30 NW.2d 649, 149 Neb. 131. 

16. Miss —Corpus Juris cited in 
Calhoun v. McNair, 166 So 330, 
331, 175 Miss 44. 

57 C J. p 413 note 67. 

Claims arising out of same transac¬ 
tion as subject to recoupment see 
supra § 34. 

17. Ga—Blackshear Mfg. Co. v. 
Stone, 70 SB. 29, 8 Ga.App. 661. 
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a. In General 

t is generally a necessary element of a counterclaim 
t it grow out of, or be connected with, the cause of 
ion asserted by the plaintiff, and, where a statute au- 
jrizes as a counterclaim a cause of action connected 
the subject of the plaintiff's action, a counterclaim 
hici^fneets such requirement may be allowed while a 
fttfjrterftlgim which does not have the requisite connec¬ 
tion andiU^ot otherwise permissible by law w»l| not be 
Ulowed, 

' It hSs been generally Held that a necessary element 
of a? counterclaim is that it grow out of, or be con¬ 
nected with, the cause of action asserted by plam- 
tiS, 18 and without reference to any statute it has 
keen held that a counterclaim not germane to the is¬ 
sue ,involved m plaintiff’s suit may not be main¬ 
tained 19 So, under some practice, a defendant by 
counterclaim cannot bring m for adjudication any 
matter which is not so connected with the matter 
m controversy under the original complaint that its 
consideration by the court is necessary to a full 
determination of the rights of the parties as to such 
matter m controversy, or, if it is of a wholly in¬ 
dependent character, is a claim on plaintiff by way 


of set-off. 20 Moreover, connection with the subject 
of plaintiff’s action or absence thereof may affect 
the propriety of a counterclaim where, as discussed 
supra § 36, the statutes presently or formerly m 
force authorize as a counterclaim a cause of action 
arising out of the contract or transaction set forth m 
the complaint as the foundation of plaintiff’s claim 
or “connected with the subject of the action ” 

Under such statutes, if defendant’s claim is con¬ 
nected with the subject of plaintiff’s cause of ac¬ 
tion, it is proper subject matter for a counterclaim, 21 
whatever its nature, 22 whether or not it arises out 
of the contract or transaction set forth in the com¬ 
plaint, 23 and although based on a stipulation dif¬ 
ferent from the one sued on 24 On the other hand, 
if the counterclaim set up by defendant does not 
arise out of the contract or transaction set forth m 
the complaint as the foundation of plaintiff’s claim, 
as discussed supra § 36, and is not connected with 
the subject of the action, 25 it is not proper under 
statutory provisions authorizing it in such cases. 

Numerous particular counterclaims have been al¬ 


ia. Ind —Sams v. Kern, 98 1ST E 2d 
920, 121 IndApp 370 

19. N J —Hollingsworth v Lederer, 
4 A 2d 291, 125 NJEq 193, affirmed 
4 A 2d 300, 125 NJEq 193 
Okl-—West Nichols Hills Water Co. 
v American-First Trust Co in Ok¬ 
lahoma City, 158 P 2d 691, 195 Okl 
428 

New facts which defendant may 
introduced by means of counterclaim 
are only such as are necessary to de¬ 
cide question raised in original suit 
—Hoffman v Maloratsky, 164 A 260, 
112 NJEq 333. 

Court rule 

In suit to foreclose a mortgage, 
prayer of the two answering defend¬ 
ants, m their counterclaim, that an¬ 
other defendant be commanded to ac¬ 
count for all moneys received by 
him from the income and assets of 
hotel business would not, under court 
rule, be considered, since it was not 
germane to the subject matter of the 
foreclosure suit and could not be 
conveniently disposed of therein — 
Johnson v. Traymore Co , 28 A 2d 603, 
132 NJEq 449 

20. US—Sydney v. Mugford Print¬ 
ing etc , Co , t> C Conn , 214 F 841 
Conn—National Bank of Commerce 
of New London v. Howland, 22 A 
2d 773, 128 Conn 307—Hartford- 
Connecticut Trust Co v. Riverside 
Trust Co, 197 A 766, 123 Conn 
616—Schaefer v O K Tool Co 
Inc, 148 A 330, 110 Conn 528— 
Downing v Wilcox, 80 A 288, 84 
Conn 437—Harial v Le\erty, 50 
Conn , 46, 47 AraR G08. 


21. Ind—Muir v Robinson, 186 N. 
E 289, 205 Ind 293 

Kan —Salma Coca-Cola Bottling 

ICorp v Rogers, 237 P 2d 218, 171 
Kan 688—U S Hoffman Ma¬ 

chinery Corp v Ebenstein, 96 P 2d 
661, 150 Kan 7 90, opinion adhered 
to 103 P 2d 788, 152 Kan 198 
Okl —Blackburn v City of Healdton, 
14 P 2d 943, 159 Okl 193 
S C —Florence-Mayo Nuway Co. v. 

Eaddy, 9 S E 2d 727, 194 S C. 277. 
57 C J p 414 note 71. 

Purpose 

The purpose of the statute provid¬ 
ing that a defendant may plead in 
set-off any counterclaim founded on 
a cause of action arising out of, or 
incident to, or connected with, plain¬ 
tiff’s cause of action is to prevent a 
multiplicity of suits, and it is there¬ 
fore to be liberally construed — 
Booth v. Chadwick, TexCivApp, 154 
SW2d 268, error refused 

22. Okl—Watson v American Cre¬ 
osote Works, 84 P 2d 431, 184 Okl 
13 

S.D—Longpre v Schmele, 264 NW. 
201, 64 SD 70 

23. Kan—Salma Coca-Cola Bottling 

Corp v. Rogers, 237 P2d 218, 171 
Kan 688—U S Hoffman Ma¬ 

chinery Corp v Ebenstein, 96 P2d 
061, 150 Kan. 790, opinion adhered 
to 103 P.2d 788, 152 Kan 198 

24. Ky—Louisville, etc, R Co v. 
Thompson, 18 B Mon 735 

Wis—Atwater v Schenck, 9 Wis. 
160 

25. Ga—Warwick v Ocean Pond 
Fishing Club, 58 S E 2d 383, 206 
Ga 680. 


Ind—Sams v Kern, 98 NB 2d 920, 
121 IndApp. 370 

Ky—Big Four Mills v. Commercial 
Credit Co, 211 6 W 2d 831, 307 Ky. 
612 

Mo —Brown Motor Sales Co. v. 
Daugherty, 107 S.W 2d 179, 232 Mo. 
App 951. 

Neb —Corpus Juris quoted in Live 
Stock Nat. Bank of South Omaha 
v Marshall, 267 N.W. 414, 417, 131 
Neb. 185 

N J —Midland Corporation v. Levy, 
177 A 685, 118 NJEq 76, affirmed 
184 A 516, 120 NJEq 197 

NT—Bohmert v Weiss, 291 N.T.S. 
423, 249 App Div. 644—Rose v. 

Rose, 253 N.Y S. 173, 233 App.Div. 
368. 

N C.—Thompson v. Pilot Life Ins. 
Co, 67 S E 2d 444, 234 NO 434— 
Hancammon v Carr, 47 S E 2d 614, 
229 NC 52—Moore v Massengill, 
41 S E 2d 655, 227 NC 244, 170 A 
L.R 147—Farmville Oil & Fertiliz¬ 
er Co v Bowen, 176 SB 565, 207 
N C 308—Commercial Finance Co. 
v Holder, 68 S B 794, 235 N.C 96 

Ohio—De Ran v Stahl, 197 3ST.EJ. 144, 
49 Ohio App. 262. 

Okl—Board of Education of Town 
of Rmgling v State ex rel Benton, 
46 P 2d 325, 172 Okl. 437—Gooldy 
v. J B Klein Iron & Foundry Co, 
40 P 2d 1070, 170 Okl. 466—'Union 
Nat Bank of Okmulgee v Jones, 
4 P.2d 62, 152 Okl. 211 

SC—Chavis v Griggs, 51 SE.2d 612, 
214 SC 168—Globe Indem. Co, v. 
Cooper Motor Lines, 33 S.B 2d 405, 
206 SC 154 

57 C J p 402 note 64, p 414 note 73, 
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lowed as connected with the subject of the action, 26 
as m actions m tort, 27 for conversion, 28 fraud, 29 
and unfair competition, 30 and other particular coun¬ 
terclaims have been disallowed as not connected 
with the subject of the action. 31 


Under some statutes, which in some states have 
superseded earlier statutes providing otherwise, no 
requirement is imposed with respect to connection 
of a counterclaim with the subject of plaintiff’s ac¬ 
tion, 32 it being only necessary that the counterclaim 


26. Ga—Lankford v. Milhollin, 37 
S E2d 197, 200 Ga. 512. 

Ind.—Muir v Robinson, 186 NE 289, 
20o Ind. 293 

Kan—Bryant v. Fordyce, 78 P.2d 32, 
147 Kan 586. 

Ky—Kramer v Gough, 220 SW 2d 
577, 310 Ky. 299 

N Y —Schermg & Glatz v American 
Pharmaceutical Co, 185 NE 109, 
261 KY 304—County Plains Cor¬ 
poration v Nosband Corporation, 

256 NTS 10, 234 App Div. 588 
S.C—^Etna Life Ins Co. v Loune, 

23 S E 2d 741, 201 SC 478—Ex¬ 
change Bank of Meggett v. Ben¬ 
nett, 8 S E 2d 515, 193 SC. 320— 
Columbia Nat. Bank v Reynolds, 
164 SE 911, 166 SC 426 
Tex —Burnell v Schmidt, Civ App , 
104 S.W.2d 551 

Wis —Elder v. Sage, 42 N.W 2d 919, 

257 Wis 214 

57 ICJ p 400 note 61 [a], p 414 note 
71 [a]. 

'Particular claims 

(1) In seller’s action for balance 
due on automobile purchase contract, 
counterclaim for damages growing 
out of alleged misrepresentation as 
-to condition of automobile—Green¬ 
ville Motor Co. v Thackston, 166 S. 
E. 357, 167 S.C 305. 

(2) In action to restrain use of 
trade-mark, counterclaim to restrain 
plaintiff from interfering with de¬ 
fendant’s sales of products thus 
named and “other products ”—Scher- 
mg & Glatz v American Pharmaceu¬ 
tical Co, 185 NE 109, 261 NY. 304 

(3) In action on paving mainte¬ 
nance bond, cause of action against 
plaintiff city for damage to pave¬ 
ment allegedly caused by negligent 
failure to remedy defect in water 
system —Blackburn v City of Heajd- 
ton, 14 P 2d 943, 159 Okl 193. 

(4) In action by tenant against 
landlord for reimbursement of rents 
paid in advance over full period of 
term lease when building on leased 
premises was destroyed by fire be¬ 
fore expiration of the term, land¬ 
lord’s claim against tenant for dam¬ 
age to building on ground that fire 
was result of tenant's negligence — 
Salma Coca-Cola Bottling Corp v. 
Rogers, 237 P 2d 218, 171 Kan. 688. 

Demand In reconvention 

Counterclaim in petitory action in 
state court to set aside foreclosure 
proceeding, succession proceeding, 
and mineral lease, and determine ti¬ 
tle to land which alleged that plain¬ 
tiffs having accepted succession un¬ 
conditionally made themselves in¬ 


dividually liable, each for his share 
of all debts of succession, was suiTi- 
ciently connected with main action 
so as to authorize filing of counter¬ 
claim under Louisiana law relating 
to demand m reconvention—Milbutn 
v. Proctor Trust Co, DC La, 54 F* 
Sapp 989 

27. N Y —S Z Chodorov, Inc, v. 

Manheimer, 280 NYS 184, 155 

Misc. 482 

28. Mo —National Bank of Com¬ 
merce v Maryland Casualty Co, 
270 SW. 691, 307 Mo 417. 

57 C J p 417 note 99 

29. Ind.—Grimes v. Duzan, 32 Ind 
361 

57 CJ. p 417 note 1. 

30. Ohio—McCaskey Register Co. v 
American Case, etc., Co, 8 Ohio N 
P., N.S , 415. 

57 C J. p 417 note 2. 

31. Iowa—Foster v. Read, 237 N.W. 
634, 212 Iowa 803 

Ky—Kramer, v. Gough, 220 S W 2d 
577, 310 Ky. 299—Allen v. Chesa¬ 
peake & O R. Co, 202 S.W 2d 157, 
304 Ky. 846—Harrison v. Martin, 
114 S W 2d 112, 272 Ky. 307—Mc- 
Fall v. Burley Tobacco Growers’ 
Co-op. Ass’n, 54 S.W 2d 922, 246 
Ky. 278. 

Neb—Live Stock Nat Bank of South 
Omaha v Marshall, 267 N W. 414, 
131 Neb 185. 

N Y —Swiedler v. Bowery Sav. Bank, 
281 NY.S 353, 245 App Div 846— 
Washington Trading Corporation 
v. Cornell Fabrics, 278 N.Y S 375, 
244 App Div. 38—Basch v. Basch, 
269 N.Y S 696, 240 App Div 235 
N C —Thompson v. Pilot Life Ins. 
Co, 67 S E 2d 444, 234 NC 434- 
Manufacturers & Jobbers Finance 
Corp. v. Lane, 19 S E 2d 849, 221 N. 
•C. 189—Hoyle v. Carter, 1 S E 2d 
93, 215 NC 90. 

Okl—West Nichols Hills Water Co 
v American-First Trust Co. m Ok¬ 
lahoma City, 158 P 2d 691, 195 Okl. 
428—Watson v American Creosote 
Works, 84 P 2d 431, 184 Okl. 13- 
Board of Education of Town of 
Ringling v. State ex rel Benton, 
46 P.2d 325, 172 Okl. 437. 

Or—McGilchrist v. Fiedler, 65 P2d 
388, 155 Or 616 

S.C —Coastal Produce Ass'n v Wil¬ 
son, 8 S E.2d 505, 193 SC. 339— 
Salley v McCoy, 195 SE 132, 186 
SC. 1. 

SD—State v. Parker, 241 NW. 318, 
59 SD 500. 

Tex—Wilson v. English, Civ App, 
144 S W 2d 946. 

Wis—First Wisconsin Nat. Bank of 
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Milwaukee v. Carpenter, 259 NW. 

836, 218 Wis 30 , ’ 

57 'CJ p 402 note 64 [a], p 414 note 

73 [a]. 

Particular claims A ^ 

(1) In action for price of jroods 
sold and delivered, counterclaim 
against plaintiffs for slander impair¬ 
ing defendant’s credit which occurred 
some time after sale —Weiner v 
Equel’s Style Shop, 188 SE 331, 240.' 
NC 705. 

(2) In action for libel based on af¬ 
fidavit filed m bankruptcy proceed* 
mg, cause of action for damages for 
fraud and conspiracy in financial 
transaction prior to alleged libel.— 
Habedank v. Baker, 244 NW 546, 1^7 
Minn. 123 

(3) In action on account for goods 
sold and delivered, counterclaim al¬ 
leging breach of contract giving de¬ 
fendant exclusive agency as distribu¬ 
tor of plaintiff’s products in certain 
city—Rocky Mountain Beverage v. 
Walter Brewing Co, 108 P2d 885, 
107 Colo. 63. 

(4) In action on note, counterclaim 
for rental of room occupied by plain¬ 
tiff —Markwell v. Kahlkoff, 79 SW. 
2d 984, 258 Ky 231 

(5) In suit to enjoin co-operative 
distributing association from inter¬ 
fering with plaintiff's business and 
for damages for past interference, 
association's claim under contract 
with plaintiff and for statutory pen¬ 
alties for inducing members of asso¬ 
ciation to breach marketing con¬ 
tracts —Hy-Grade Dairies v. Falls 
City Milk Producers Ass’n, 86 SW. 
2d 1046, 261 Ky 25 

(6) In action for assault, counter¬ 
claim alleging in effect that assault 
was m retaliation for plaintiff's re¬ 
peated trespasses on defendants’ 
land for purpose of using water im¬ 
pounded by dam which plaintiff mali¬ 
ciously cut several days previously, 
and seeking damages for resulting 
loss of water.—Longpre v. Schmele, 
264 NW. 201, 64 S D. 70. 

32, Ark.—Axley v. Hammock, 50 S 

W2d 608, 185 Ark. 939. 

Iowa—Imes v Hamilton, 269 NW. 

757, 222 Iowa 777 

N.Y.—Town of Harrison v. Sunny 

Ridge Builders, 8 N Y’S 2d 632, 170 

Misc. 161. 

57 C J. p 403 note 67, 

Conversion 

In wife’s action against husband to 
recover for expenses for necessaries, 
counterclaim was maintainable for 
wife's conversion of husband’s per- 
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tend to defeat or dimmish plaintiffs claim and con¬ 
sist of a claim of defendant against plaintiff as be¬ 
tween whom a several judgment could be given 33 
or that the counterclaim be such as may be con¬ 
veniently and justly determined in connection with 
plaintiff’s cause of action. 34 However, even in ju¬ 
risdictions where such statutes prevail, a counter¬ 
claim which has nothing in common with plaintiff’s 
action may in certain circumstances be disallowed. 35 

T). “Subject of the Action” Defined 

The words “subject of the action 11 as used in statutes 
authorizing counterclaims connected with the subject of 
the action should be construed liberally with a view to 
settling disputes in one action as far as possible, and may 
be defined as the plaintiff's principal primary right, 
to enforce or maintain wh'Ch the action is brought, and 
as the facts constituting the plaintiff’s cause of action; 
the term has a broader meaning than “cause of action." 

While it has been said that the words “subject 
of the action” as used m statutes authorizing coun¬ 
terclaims “connected with the subject of the action” 
are of rather indefinite meaning, 36 it has been held 
that they should be construed liberally with a view 
to settling disputes m one action as far as possible. 37 
The “subject of the action” is not the same as the 
“cause of action;” 38 it has a broader meaning 39 
and should be distinguished therefrom. 40 The “sub¬ 
ject of the action” has been defined as plaintiff’s 


principal primary right, to enforce or maintain 
which the action is brought, 41 and as the facts con¬ 
stituting plaintiff’s cause of action. 42 

As to whether it may also denote the specific 
physical thing with respect to which the legal con¬ 
troversy is carried on, there is a diversity of opin¬ 
ion. Thus in some cases it is held that the subject 
of an action is the thing or subject matter to which 
the litigation pertains, 43 or that it may be regarded 
as either the property involved or a right alleged 
to have been violated; 44 but in other cases it has 
been construed as relating not to the thing itself 
about which the controversy has arisen, but rather 
to the origin and ground of plaintiff’s right to ob¬ 
tain the relief asked. 45 However, even in cases 
where the courts consider the thing as the subject 
of the action in determining whether defendant’s 
counterclaim is connected therewith, it appears that 
each party is claiming rights in the thing in con¬ 
troversy, which, if established, will defeat or ma¬ 
terially affect the rights therein claimed by the 
other; 46 and where there is no conflict or inter¬ 
mingling of interests the fact that the cause of ac¬ 
tion set up by each party involves the same physical 
thing is not sufficient to connect them within the 
meaning of the statutes. 47 In an action m which 
plaintiff claims ownership to certain chattels or 


sonalty, In view of removal by stat¬ 
ute of previous requirement that 
counterclaim be connected with 
plaintiff’s cause of action.—Dorfman 
v Dorfman, 77 N.Y S.2d 267, 191 
Misc 227—Saxon v Saxon, 36 N.Y S 
2d 488, 178 Misc. 781. 

33. Cal—Buckman v. Tucker, 71 P 
2d 69, 9 Cal 2d 403—Duse v. Peters, 
28 P.2d 357, 219 Cal. 625—Casaretto 
v DeLucchi, 174 P 2d 328, 76 Cal 
App 2d 800 —Bond v Farmers & 
Merchants Nat Bank, Los Angeles, 
149 P 2d 722, 64 Cal App 2d 842. 

34. N.Y—Panzer v Panzer, 83 N.Y 
S 2d 525, 274 APP Div. 940, and 83 
N.Y.S 2d 526, 274 App.Div. 940. 

35. NY—Murphy v. Appelli, 77 N 
Y S 2d 199, 273 App Div 261. 

Counterclaim foreign to primary is¬ 
sue 

It has been held, without reference 
to the statute, that on replevin and 
sale of automobiles by automobile 
finance company, where holder of au¬ 
tomobiles on trust receipt claimed 
damages, finance company could not 
file counterclaim to enforce liability 
of dealer on automobile purchasers’ 
notes since the counterclaim was for¬ 
eign to the primary issue of title 
to the automobiles—Universal Credit 
Co. v Sample Motor Co, 59 S W 2d 
21, 187 Ark. 1164. 

35. ND—Braithwaite v. Akin, 56 N 
W, 133. 3 ND. 365. 


37. Minn—Wild Rice Lumber Co v 
Benson, 130 NW 1, 114 Minn. 92. 

57 C.J. p 415 note 85. 

38. Nev—Lapham v. Osborne, 18 P. 
881, 20 Nev 168. 

57 C.J p 415 note 86. 

39. NY—Ter Kuile v. Marsland, 31 
NYS 5, 81 Hun 420. 

40. Iowa—Revere F. Ins. Co. v 
Chamberlin, 8 NW. 338, 9 NW. 
386, 56 Iowa 508. 

41. Kan—Salma Coca-Cola Bottling 
Corp. v Rogers, 237 P 2d 218, 171 
Kan. 688. 

57 C J. p 415 note 89. 

42. Okl.—Union Nat. Bank of Ok¬ 
mulgee v. Jones, 4 P 2d 62, 152 Okl. 
211 . 

57 C J p 415 note 90. 

43. Kan.—U S. Hoffman Machinery 
Corp v Ebenstem, 96 P 2d 661, 150 
Kan 790, opinion adhered to 103 P. 
2d 788, 152 Kan. 198. 

57 C J. p 416 note 92 
Other statement of rule 
The phrase “subject of the action," 
as used m statutes dealing with join¬ 
der of causes of action and counter¬ 
claims, means the thing in respect 
of which plaintiff’s right of action is 
asserted, whether it be specific prop¬ 
erty, a contract, or a threatened or 

56 


violated right.—Hancammon v. Carr, 
47 SE2d 614, 229 N C. 62. 

44. Kan—U. S Hoffman Machinery 
Corp v Ebenstem, 96 P.2d 661, 150' 
Kan 790, opinion adhered to 103 
P.2d 788, 152 Kan 198 

N C —Hancammon v. Carr, 47 S E 2d 
614, 229 N.C. 52. 

57 C J p 416 note 93. 

Specific property 

Where specific property is in¬ 
volved, "subject of action" is prop¬ 
erty itself, as respects whether coun¬ 
terclaim is connected with subject of 
action—Tavitoff v Stepovich, C.C.A 
Alaska, 91 F.2d 106. 

45. Mont—Collier v. Erwin, 3 Mont. 
142. 

57 C J. p 416 note 94. 

The mere fact of relation to the 
same physical thing cannot be re¬ 
garded as within the meaning of the 
provisions relating to "connected 
with the subject of the action’’—• 
Allen v Chesapeake & O R Co, 2 02 
S W2d 157, 304 Ky. 846 

46* Iowa.—Sigler v. Hidy, 9 NW. 

374, 56 Iowa 504. 

57 C J. P 416 note 95. 

47. N.C—Brazemore v. Bndgers, 10» 
SE 888, 105 NC 191. 

57 C J. p 416 note 96. 
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realty, a counterclaim in which defendant asserts 
ownership or special property therein m himself is 
connected with the subject of the action. 48 

c. What Constitutes Connection with Subject of 
Action 

It is difficult to construe the phrase “connected with 
the subject of the action,” as used in statutes authorizing 
counterclaims, so that any definite rule can be derived 
therefrom, but a connection of claims may be shown from 
their originating in the same contract, or transaction, 
or both, involving some right or interest in the subject 
of the action; the connection must be immediate and 
direct. 

In determining whether defendant’s claim is con¬ 
nected with the subject of plaintiffs action, so as 
to be a proper counterclaim under statutes imposing 
such a limitation, the courts have found difficulty, so 
much so, in fact, that it has been asserted difficult 
to construe the phrase “connected with the subject 
of the action" so that any explicit and definite rule 
can be extracted therefrom, 49 since the word “con¬ 
nected” may have a broad signification, and the con¬ 
nection may be slight or intimate, remote or near. 50 
The question must be determined as each case is 
presented with a view to promoting justice and dis¬ 
patching litigated business 51 

A rule sometimes followed for determining the re¬ 
quired connection is that the counterclaim must have 
such a relation to, and connection with, the subject 
of the action that it will be just and equitable that 
the controversy between the parties as to the matters 
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alleged in the complaint and in the counterclaim 
should be settled in one action and by one litiga¬ 
tion, and that the claim of the one should be offset 
against, or applied on, the claim of the other. 52 
However, some connection between the claims 
themselves, independent of their being held by the 
parties to the action, is required, which may be 
shown from their originating in the same contract, 
or transaction, or both, involving some right or in¬ 
terest m the subject of the action. 53 

The connection must not be casual or incidental; 54 
it must be immediate and direct, 55 such as may be 
assumed to have been contemplated by the parties 
m their dealings with each other. 56 The mere fact 
that the subject matter of defendant’s claim grew 
out of the subject matter of plaintiff’s action does 
not establish a sufficient connection rendering the 
counterclaim proper, 57 but there must be agreement 
between such subjects in interest or substance or 
similarity of causes, and such subjects must be 
germane. 58 Also, the mere fact that defendant sets 
up acts on the part of plaintiff which are prejudicial 
to the rights of defendant, and that he alleges that 
these prejudicial acts on plaintiff’s part are the 
reason defendant committed the acts complained of 
by plaintiff, does not constitute such a connection 
with the subject of plaintiff’s cause of action as to 
make such acts pleadable as a counterclaim. 59 
Where the facts set up by defendant constitute a 
defense to plaintiff's claim, they are connected with 
the subject of the action. 60 


48. Ky.—Whitlock v. Redford, 82 
Ky 390 

57 C J. p 416 note 97. 

49. Wyo—Studebaker Corp v. Han¬ 
son, 157 P 582, 160 P 336, 24 Wyo 
222, Ann.Cas 1917E 557. 

57 C J. P 415 notes 74, 76. 

50. Utah.—Corpus Juris quoted in 
Workman Motor Co. v. Pacific Fi¬ 
nance Corp, 26 P.2d 961, 964, 83 
UtaJh 19. 

67 C J. p 415 note 76. 

51. N.Y—County Plains Corpora¬ 
tion v, Nosband Corporation, 256 
NTS. 10, 234 AppDiv. 588. 

52. SC 1 *—Salley v, McCoy, 195 SB 
132, 186 SCI. 

Utah —Corpus juris quoted in Work¬ 
man Motor Co v. Pacific Finance 
Corp, 26 P 2d 961, 964, 83 Utah 19 

57 C.J. P 415 note 76. 

53. Utah— Corpus Juris quoted in 
Workman Motor Co v Pacific Fi¬ 
nance Corp., 26 P.2d 961, 964, 83 
Utah 19 

57 C J. p 415 note 77. 

54. Neb — Corpus Juris cited in 

McGerr v Marsh, 26 NW.2d 374, 
378, 148 Neb 50 —Corpus Juris 

quoted in Live Stock Nat, Bank of 


South Omaha v. Marshall, 267 NW 
414, 417, 131 Neb 185 

N C —Thompson v, Pilot Life Ins 
Co, 67 S E 2d 444, 234 N C. 434— 
Hancammon v, Carr, 47 SE2d 614, 
229 NC 52—Manufacturers & Job¬ 
bers Finance Corp v Lane, 19 S E 
2d 849, 221 NC. 189. 

Utah —Corpus juris quoted in Work¬ 
man Motor Co. v Pacific Finance 
Corp, 26 P.2d 961, 964, 83 Utah 19. 

57 C J. p 415 note 78 

55. Ky—Allen v Chesapeake & O 
R Co., 202 S W.2d 157, 304 Ky. 846 

Neb—Corpus Juris cited in McGerr 
v. Marsh, 26 N W 2d 374, 378, 148 
Neb. 50—Corpus Juris quoted in 
Live Stock Nat Bank of South 
Omaha v. Marshall, 267 NW. 414, 
417, 131 Neb 185. 

N.C —Thompson v Pilot Life Ins 
Co, 67 S E 2d 444, 234 NC 434— 
Hancammon v. Carr, 47 S.B 2d 614, 
229 NC. 52. 

SC—Salley v. McCoy, 195 S.B 132, 
186 SCI. 

Utah.—Corpus Juris quoted in Work¬ 
man Motor Co v. Pacific Finance 
Corp, 26 P 2d 961, 964, 83 Utah 19 

57 C J p 415 note 79. 

56. Ky.—Allen v Chesapeake & O 

i 
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R Co, 202 SW.2d 157, 304 Ky. 
846. 

Neb—Corpus Juris quoted in Live 
(Stock Nat. Bank of South Omaha 
v. Marshall, 267 N.W. 414, 417, 131 
Neb 185. 

N C —Thompson v. Pilot Life Ins. 
Co, 67 SE.2d 444, 234 NC 434— 
Hancammon v. Carr, 47 S.E2d 614, 
229 N.C. 52 

S.C—Salley v. McCoy, 195 SB. 132, 
186 SC. 1. 

Utah —Corpus Juris quoted in Work¬ 
man Motor Co v Pacific Finance 
Corp, 26 P.2d 961, 964, 83 Utah 19. 

57 C J. p 415 note 80. 

57. N.C—Manufacturers & Jobbers 
Finance Corp v. Lane, 19 S.E.2d 
849, 221 NC. 189. 

58. NC.—Manufacturers & Jobbers 
Finance (Corp v. Lane, supra. 

59. Utah —Corpus Juris quoted in 
Workman Motor Co. v. Pacific Fi¬ 
nance Corp, 26 P.2d 961, 964, 83 
Utah 19 

Wis—Mulberger v. Koenig, 22 N.W. 
745, 62 Wis. 558. 

60. Utah.—Corpus Juris quoted In 
Workman Motor Co. v. Pacific Fi- 
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§ 41. Character of Claim as on Contract or in 
Tort 

a Recoupment 

b Set-off 

c. Counterclaim 

d. Reconvention and compensation 
a. Recoupment 

Tort claims as well as contract claims are proper sub¬ 
jects for recoupment, and ft is ordinarily not necessary 
that the opposing claims should be of the same character 

Provided they satisfy other requirements essential 
to assertion of the right of recoupment, either con¬ 
tract or tort claims may, as a general rule, be re¬ 
couped, 61 and, ordinarily, it is not essential that 
the opposing claims should be of the same char¬ 
acter. 03 

Claims arising out of contract . Thus, defendant 
may recoup a contractual obligation against a con¬ 
tractual obligation, 63 and he may recoup a contract 
claim against a tort claim 64 However, in some 
jurisdictions defendant cannot recoup a liability 
arising under a contract against an action sounding 
in tort, 65 except where equitable principles are in¬ 
volved, such as insolvency or nonresidence of plain¬ 
tiff; 66 and, hence, in such jurisdictions, in an ac¬ 
tion of trover, a claim for damages arising from 
a breach of contract cannot be recouped if plaintiff's 
action of trover runs its course to the end as an 
action at law, 67 but, if defendant by an equitable 
answer changes plaintiff's action into a proceeding 
m equity, such claim can be recouped. 68 


Claims arising out of tort. Recoupment is al¬ 
lowed of claims arising out of tort as well as of 
those arising out of contract 69 So, as a general 
rule, defendant may recoup >a tort claim against a 
tort claim, 70 or a tort claim against a contract 
claim. 71 However, m some jurisdictions defendant 
cannot recoup a liability m tort against a suit 
maintained on a contract, 72 except where equitable 
principles are involved, such as insolvency or non¬ 
residence of plaintiff. 73 It has been held that there 
can be no recoupment m an action for libel by 
showing another libel which provoked that sued on, 
since the two libels cannot be said to arise from the 
the same transaction. 74 

b. Set-Off 

(1) Claims based on contract 

(2) Claims based on tort 

(1) Claims Based on Contract 

Provided other requirements of set-off are compiled 
with, any cause of action arising from contract may or¬ 
dinarily be asserted as a set-off in an action based on 
contract; but, in the absence of statutory provision to 
the contrary, a contract claim cannot ordinarily be as¬ 
serted as a set-off in an action based on tort. 

Under some statutes set-off must be founded on 
a contract, express or implied, or a judgment, 75 
and a purely statutory claim does not satisfy the 
requirement. 76 In an action founded on a contract, 
where the other requirements of set-off are complied 
with, any cause of action arising from contract may 
ordinarily constitute a set-off, 77 even though it 


nance Corp., 26 P.2d 961, 964, 83 
Utah 19 

Wis,—Telulah Paper Co v Patten 
Paper Co, 112 N.W 522, 132 Wis 
425 

61. Ill.—Stow v. Yarwood, 14 Ill. 
424. 

57 CJ. p 417 note 5. 

Necessity that defendant’s claim* 
Arise out of same contract or 
transaction as that on which 
plaintiff’s cause of action is 
founded or he connected with 
subject matter thereof see supra 
§§ 31, 39 

Be subsisting- right of action see 
supra. $§ 25—30 
Be liquidated see infra § 42. 

62. Ill—Stow v. Yarwood, supra. 

57 CJ p 417 note 6 

63. Ca—Porter v. Davey Tree-Ex¬ 
pert Co, 129 £>E 557, 34 GaApp 
355 

Ill—Burroughs v Selleck, 185 Ill 
App 446 

64. Ill—Stow v Yarwood, 14 III 
424 

57 C.J p 417 note 8. 

65. Cal.—Kramer v. Associated Al¬ 


mond Growers of Paso Robles, 295 
P 873, 111 Cal App 595. 

57 CJ. P 417 note 9 

66. Ga—Bell v. Ober, etc, Co, 36 S 
E 904, 111 Ga. 668. 

57 CJ. p 417 note 10. 

67. Ga—Dyson v Washington Tel 
Co, 121 SE 105, 157 Ga 67. 

57 CJ p 417 note 11 

68. Ga—Dyson v. Washington Tel 
Co, supra 

69. Ala—Brown v Patterson, 108 
So 16, 214 Ala. 351, 47 AX R. 1093 

70. Ala —Alabama Power Co. v 
Kendrick, 123 So 215, 219 Ala 692 

57 CJ. p 417 note 14. 

71. Ill—Stow v. Yarwood, 14 Ill 
424 

57 CJ p 418 note 15. 

72. Ga—Waits v. Rice, 135 SE 848, 
36 GaApp 116. 

57 C J P 418 note 16 

73. Ga—Porter v Davey Tree-Ex¬ 
pert Co, 129 SE 557, 34 GaApp 
355 

74. Ill —White v Bourquin, 204 Ill 
App 83 
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75. US—Marks v. Spitz, DJC.Mass., 
4 PRD. 348 

Vt—Vaillancourt v. Gover, 20 A 2d 
122, 112 Vt. 24 
57 C.J. p 418 note 20 
Confined to debts 

It has been said that generally, 
although not always, the statutes 
expressly or impliedly confine set¬ 
offs to debts —Baltimore, etc , R Co. 
v. Jameson, 13 WVa 833, 841, 13 Am. 
R 775. 

Action of account 

The statute making the action of 
account at law in form an action of 
contract does not make such action 
pleadable as a complaint in set-off — 
Vaillancourt v Gover, 20 A 2d 122, 
112 Vt 24. 

76. Ky —Montgomery v Montgom¬ 
ery, 78 SW 465, 25 Ky D. 1682 

57 CJ. p 418 note 21. 

77. U S.—Tiger v Sellers, C.C A. 
Okl, 145 F 2d 920 

Ga.—Hartman v* Citizens’ Bank & 
Trust Co., 171 SE 195, 47 GaApp. 
562 

Okl—Sanders v Street’s of Tulsa, 
214 P 2d 910, 202 Okl. 427—Wood & 
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arises from a contract totally distinct from the one 
sued on. 78 Thus, set-off of a cause of action arising 
on contract has been allowed in an action on a 
note 79 or draft, 80 and it may be allowed where it 
is based on a claim for contribution ; 81 but in order 
for the contract to be the basis of a set-off, it must 
satisfy the general requirements as to requisites and 
validity of contracts 82 The right to maintain in¬ 
debitatus assumpsit for a claim is a test m favor 
of its allowance as a set-off, 83 and the rule is some¬ 
times stated that a set-off must be such a claim as 
defendant could have maintained an action of as¬ 
sumpsit or debt for, 84 or that it must arise on con¬ 
tract. 85 So, whenever the party offering the set¬ 
off could maintain debt or indebitatus assumpsit on 
the claim agamst his adversary, if it existed at the 
commencement of the suit, it is a proper subject of 
set-off. 86 

A cause of action founded on an implied contract 
may ordinarily be the subject of set-off. 87 Thus, 
liability as for money had and received, 88 money 
paid for plaintiff’s use and benefit, 89 or money paid 


under a mistake of fact, 90 is a proper subject of 
set-off; and the same has been held as to a claim 
based on a statute making persons organizing a 
company and transacting business in its name before 
the minimum capital stock has been subscribed for 
liable to creditors to make good the minimum capital 
stock with interest. 91 Some courts, however, draw a 
distinction between implied contracts and construc¬ 
tive or quasi contracts, and hold, under a statute 
providing that a claim, to be available as a set-off, 
must have arisen on judgment or on contract, ex¬ 
press or implied, that claims arising from construc¬ 
tive or quasi contracts are not the subject of set¬ 
off 92 There is authority to the effect that, in an 
action of debt, damages arising on a special contract 
cannot be set off. 93 

In tort action. In accordance with the general 
rule that excludes set-off m actions sounding m 
tort, as discussed supra § 21, in the absence of stat¬ 
utes permitting it, 94 a claim on a contract is not 
allowable to defendant as a set-off to a claim based 
on a tort, 95 at least where the contractual claim is 


Co. v. Sutton, 61 P.2d 700, 177 Okl 
631—Standard Paving Co v. Nor¬ 
ms, 66 P.2d 384, 176 Okl, 498. 

57 C J p 418 note 23. 

Claims held to arise from contract 

(1) Generally—Wamwright v. 

Hoots Co, 97 NE 8, 176 Ind. 682—- 
57 CJ, p 418 note 23 [a]. 

(2) In suit on contract, plea of set¬ 
off for damages from plaintiff’s 
■breach of another contract by which 
plaintiff agreed to make quantity sur¬ 
vey of granite for defendant was a 
•claim based on contract and not de¬ 
murrable on ground that plea set off 
cause of action ex delicto against 
cause of action ex contractu—Geor¬ 
gia Quincy Granite Co v W F. Jack- 
son Co., 176 SR 679, 49 GaApp 575. 

78. Minn.—Henderson v. Northwest 
Airlines, 43 N.W.2d 786, 231 Minn. 
503 

57 C.J. p 419 note 24. 

79. Ky—Bell v. Pitman, 136 S W. 
1026, 143 Ky. 521, 35 LR.A..N.S., 
820 

57 C J. p 419 note 25. 

SO. Ga.—Robson v Weatherly Lum¬ 
ber Co., 78 S.E. 610, 12 GaApp 
781 

57 CJ. p 419 note 26. 

81. Ark—Southern Tel. Co. v. 
Banks, 158 SW 158, 108 Ark 283 

57 C.J. p 420 note 27. 

82. Ga.—Jones v. Americus Auto. 
Co , 83 SE. 642, 15 GaApp. 453. 

57 CJ. p 420 note 28 

S3. Pa.—Rothrock v. Wolfe, 99 Pa. 
Super 30. 


Va —Dexter-Portland Cement Co v 
Acme Supply Co., 133 S.E. 788, 147 
Va. 758. 

84. Pa—Jenkins v. Rush Brook 
Coal Co., 54 A. 715, 205 Pa. 166. 

57 C J p 420 note 30. 

85. NY —Merry Realty Co. v. 

Shamokin, etc, Real Est. Co., 174 
NT'S 627, 186 APP Div. 538. 

57 CJ p 420 note 31. 

86. Ala.—Brazier v. Fortune, 10 Ala 
516. 

57 C J p 420 note 32. 

87. U S —Tiger v Sellers, C C.A 
Okl, 145 F 2d 920 

Ill—Nichols v Ruckells, 4 Ill 298. 
Ky—•Weinstein v Rhorer, 73 S.W 2d 
25, 255 Ky 179—Gover’s Adm’r v. 
Waddle, 54 S W 2d 19, 245 Ky 652. 
57 C.J p 420 note 34. 

88. Neb.—Hinds, etc,, Gram Co v 
Farmers’ El Co, 156 NW. 1045, 99 
Neb. 502. 

57 C.J. p 420 note 35. 

89. Mich —Miller Rubber Co. v 
Rose Tire Co., 211 N W. 41, 237 
Mich 152. 

57 C.J p 420 note 36. 

90. Ala —Converse Bridge Co v. 
Collins, 24 So. 561, 119 Ala 534. 

57 C.J. p 420 note 37. 

91. Ga—Crandall v. Shepard, 143 S 
E 587, 166 Ga 396. 

57 CJ. p 420 note 38 

92. Mfch.—Woods v. Ayres, 39 

Mich. 345, 33 Am R. 396 

57 C.J. p 420 note 41. 

93. N J,—Smock v Warford, 4 N.J. 

Law 352 i 

57 C.J. p 421 note 42. " 
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94. Kan—Starkey v. Almena State 
Bank, 287 P. 251, 130 Kan 568. 

57 C.J. p 421 note 44. 

Statutory exception inapplicable 
Defendant m action of trover by 
debtor to recover notes and security 
deed could not maintain cross action 
to recover balance due on notes un¬ 
der statutory exception permitting 
defendant m action of trover, al¬ 
though there are no exceptional cir¬ 
cumstances sufficient to give rise to 
equitable relief, to plead a set-off 
or recoup m damages if action was 
brought to recover personal proper¬ 
ty where vendor retained title—Pow¬ 
ers v. Wren, 31 S E 2d 713, 198 Ga. 
316. 

95. Cal—Kramer v. Associated Al¬ 
mond Growers of Paso Robles, 295 
P. 873, 111 CalApp. 595. 

Colo.—Mangim v. Dando Co., 74 P 2d 
675, 101 Colo 543. 

Ga —Mercer v Shiver, 60 S E 2d 263 
81 GaApp. 815—Holloway v. Dor¬ 
sey, 32 S E.2d 858, 72 GaApp. 1— 
Sterchi Bros Stores v. Daniels, 31 
S E 2d 679, 71 GaApp. 669—Hart¬ 
man v Citizens’ Bank & Trust Co, 
171 SE 195, 47 GaApp. 562 
Ohio—De Ran v. Stahl, 197 N.E. 

144, 49 Ohio App. 262. 

57 C J p 421 note 45. 

Penalty 

A cause of action for recovery of 
penalty for alleged usury is a cause 
of action on contract, and such cause 
of action cannot be pleaded as a 
counterclaim to a cause of action 
sounding in tort for conversion — 
Commercial Finance Co. v. Holder, 
68 £ E 2d 794, 235 N.O. 96. 
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unconnected with the tort claim; 96 and this applies 
as well to claims founded on implied contracts. 97 It 
has been held, however, that since an action for 
deceit in inducing a contract ratifies the contract, as 
discussed in Fraud § 63, m such an action defendant 
is entitled to set off any sum due him under the con- 
tract. 98 

(2) Claims Based on Tort » 

(a) In general 

(b) In equity 

(c) Waiver of tort 


(a) In General 

Generally speaking, claims arising out of tort cannot 
be set off against plaintiff’s cause of action. 

Although m a few jurisdictions statutes are con¬ 
strued to permit set-off of matters sounding in tort 
under certain circumstances, 99 statutes of set-off 
generally, and more particularly those framed only 
to allow set-off of debts and demands, are usually 
construed as excluding set-off of claims arising m 
tort, 1 at least where such claims do not arise out of, 
and are not incident to, the demand or transaction 
sued on, 2 and even, according to some authorities, 
where such claims relate to the subject matter of 
plaintiff's cause of action. 3 Accordingly, set-off 
has been disallowed as to claims arising out of as- 


Action other than on indebtedness 
Under a statute allowing- a set-off 
against “any indebtedness” to plain¬ 
tiff, plaintiff’s claim for money un¬ 
lawfully and without consideration 
diverted from plaintiff’s assignor was 
not for a “debt,” hence defendant 
could not set off against such, claim 
an amount claimed to be due from 
plaintiff.—Fistere v. Janapoll, 272 N. 
TS 332, 241 AppDiv. 353. 

Action other than on. contract 

Where guarantee company pur¬ 
chased mortgages from trust com¬ 
pany at excessive price through 
fraud of common directorate, and 
subsequently became insolvent, trust 
company was not entitled to set-off 
of its claims against guarantee com¬ 
pany m action by rehabilitator of 
guarantee company for purchase 
price, despite fact that form of ac¬ 
tion brought by rehabilitator was on 
contract, since debt was not really 
contractual —Pink v. Title Guaran¬ 
tee & Trust Co , 8 NB2d 321, 274 N 
Y 167, reargument denied 10 NE2d 
575, 274 NY 610 

96. N Y .—Hughes v. Frank M 
Murphy, Inc, 6 NYS.2d 833, 169 
Misc 239. 

97, Okl—Nation v. Planters’, etc. 
Bank, 119 P. 977, 29 Okl 819. 

98. Ala—Preston Motors Corp. v. 
Wood, 94 So 70, 208 Ala 172. 

99, Ark—Coats v Milner, 203 S.W. 
701, 134 Ark 311 

57 C J p 421 note 51. 

In Alabama 

(1) Under express provision of the 
statute, mutual debts, liquidated or 
unliquidated, demands not sounding 
m damages merely, subsisting be¬ 
tween the parties at the commence¬ 
ment of the suit, whether arising ex 
contractu or ex delicto, may be set 
off one against the other by defend¬ 
ant or his personal representative, 
whether or not the legal title is m 
defendant.—Fidelity-Phemx Fire Ins. 
Co of New York v. Murphy, 146 So. 
387, 226 Ala* 226. 


(2) A claim by a chattel mortga¬ 
gor against the mortgagee for dam¬ 
age to property, by use or waste, tak¬ 
en in detinue against the mortgagor 
and improperly delivered to the 
mortgagee by the sheriff, could be 
set off in the detinue action, being a 
demand not sounding m damages 
merely.—Torbert v McFarland, 55 
So 311, 172 Ala. 117. 

(3) Plea alleging plaintiff’s fraud¬ 
ulent procurement of specific sum of 
money in settlement of loss under 
contract different from one sued on 
and seeking recovery thereof sets up 
demand sounding m damages mere¬ 
ly, not available as set-off—Fidelity- 
Phemx Fire Ins. Co. of New York v 
Murphy, supra. 

(4) While one who has been de¬ 
frauded may bring an action for de¬ 
ceit and so shape his claim as to jus¬ 
tify a recovery with interest, he 
cannot change the nature of his 
claim, so as to justify him m plead¬ 
ing set-off when he is being su&d on 
some other cause of action—Mutual 
Sav. Life Ins Co v. Osborne, 23 So 2d 
867, 247 Ala 252. 

In Illinois 

(1) The Practice Act grants right 
of set-off in torts as well as con¬ 
tracts—State Bank of St Charles v 
Burr, 14 N.E 2d 511, 295 Ill App 15 

(2) Prior to the adoption of the 
statute granting such right, set-off 
of claims arising in tort was not 
permitted—Robison v. Hibbs, 48 Ill 
408—57 C.J p 421 note 52. 

1. Fla—Meyer v. Florida Discount 
Corporation, 150 So. 601, 112 Fla. 
412—Coffin v. Talbot, 148 So. 184, 
110 Fla 131. 

Ga—Jacksonville Paper Co v. Owen, 
17 S E 2d 76, 193 Ga 23 
Ind—Sams v Kern, 98 N.E 2d 920, 
121 Ind App. 370—French v 

Fletcher Trust Co, 12 NE2d 386, 
105 Ind App 221. 

Ky—Big Four Mills v Commercial 
Credit Co, 211 S W.2d 831, 307 Ky 
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612—Weinstein v. Rhorer, 73 S.W 
2d 25, 255 Ky. 179. 

Miss —Lancaster v. Jordan Auto Co , 
187 So 535, 185 Miss 530. 

NC—Crescent Hat Co v Chizik, 26 
S E 2d 871, 223 N C. 371. 

Pa—Dale v. Medway, 1 Wilcox 155 
Wash.—Golmis v. Vlachos, 208 F.2d. 

1204, 34 Wash 2d 627. 

57 C.J. p 421 note 52. 

Nature of opposing claims 

(1) In an action ex contractu a 
right of action ex delicto cannot be 
used as a set-off. 

TJ S —Stevenson v. Ruth, C.C A.Pa, 
76 F 2d 501. 

Ga—^Etna Ins Co. v Lunsford, 177 
6E 727, 179 Ga 716—Welch v 
Williford, 171 SE 768, 177 Ga. 837 
—Ellis v. Taylor, 159 SE 266, 172 
Ga 830—C M. Miller Co v Ramey, 
62 S E 2d 768, 82 Ga.App 807— 
Overstreet v. Schulman, 48 S E 2d 

474, 77 GaApp 320—Holloway v. 
Dorsey, 32 S E 2d 858, 72 Ga.App 
1—Trotter v. Lunceford, 195 S.E 

475, 57 GaApp. 358—Lewallen v. 
Dalton Auto & Machinery Co , 195 
'SE 305, 57 GaApp 328—Georgia 
Power Co. v Banks, 194 S E. 63, 56 
GaApp 774—Collms v. Garrett, 
177 SE. 275, 50 GaApp. 203—De¬ 
catur Bank & Trust Co v. Brannen, 
159 SE 758, 43 GaApp. 622—Hen¬ 
derson v Hardeman, 94 S E. 317, 21 
GaApp 297 

Wash—Golmis v. Vlachos, 208 P.2cl 
1204, 34 Wash 2d 627. 

57 C J p 421 note 52 [a]. 

(2) However, it has been held that 
a tort liability may be set off against 
an action m tort—Hartman v. Citi¬ 
zens’ Bank & Trust Co, 171 SB. 195, 
47 GaApp. 562. 

2* Pa. — Groetzinger v. Latimer, 23. 

A. 393, 146 Pa 628. 

Tex—Southern Medical & Hospital 
Service v Buie-Allen Hospital, Civ 
App, 204 SW.2d 996. 

3. Fla—Matthews ▼. Lindsay, 29 
Fla 962. 

57 C.J. p 422 note 53. 
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sault, 4 breach of trust, 5 conspiracy, 6 conversion, 7 
embezzlement, 8 fraud and deceit, 9 injury to credit, 10 
libel, 11 malicious prosecution, 12 negligence, 13 nui¬ 
sance, 14 slander, 15 slander of title, 16 trespass, 17 and 
wrongfully suing out an attachment 18 or garnish¬ 
ment 19 

(b) In Equity 

A claim arising out of tort cannot ordinarily be the 
subject of set-off in equity; but an exception is some¬ 
times made permitting set-off of a claim sounding m tort 
on equitable grounds, as where plaintiff is insolvent or 
nonresident. 

In equity damages arising out of tort are not 
ordinarily the subject of set-off. 20 However, al¬ 
though there is authority to the contrary, 21 an ex¬ 
ception has been made which permits interposition 
of a claim for set-off sounding in tort on equitable 
grounds, 22 as where plaintiff is insolvent 23 or non¬ 
resident; 24 and, where the court has equitable ju¬ 
risdiction, 25 the exception applies whether plaintiff’s 
action is brought in contract 26 or in tort. 27 

(c) Waiver of Tort 

Where defendant, having a claim sounding in tort, 
waives the tort and sets up his claim as on an implied 
contract, the claim will be considered as arising out of 
contract for purposes of set-off. 


§ 41 

Where defendant, having a claim against plain¬ 
tiff sounding in tort, waives the tort and sets up his 
claim as on an implied contract, the claim is con¬ 
sidered to be one arising on contract, within the 
meaning of the statutes, and may be set off,* 28 and 
so, where a breach of the contract, which is the 
subject of the suit, results in a tort, damages for 
the breach may be set off, although it also consti¬ 
tutes a tort 29 The tort must, however, be waived 
in fact, 30 althpugh it has been held that merely by 
claiming the set-off defendant may be considered 
as waiving the tort. 31 In cases of doubt the court 
will incline against construing the set-off to sound 
m tort, 32 Where the tort cannot be waived, a set¬ 
off sounding in tort will not be allowed. 33 

c. Counterclaim 

(1) In general 

(2) Claims arising out of contract 

(3) Claims arising out of tort 

(1) In General 

Ordinarily, a claim which arises out of the trans¬ 
action or is connected with the subject of the action may 
be counterclaimed, irrespective of whether it or plain¬ 
tiff's claim arises out of contract or tort. 

While it has been broadly stated that a tort can¬ 
not be the subject of a counterclaim, 34 a claim 


4. Ind—Sams v. Kern, 98 rT.I3.2d 
920, 121 IndApp 370. 

57 C.J. P 422 note 54. 

5- Fa.—Heck v. Shener, 4 Serg & R 
249, 8 Am P. 700. 

6. Ky—Big Four Mills v Commer¬ 
cial Credit Co., 211 SW.2d 831, 307 
Ky 612 

57CJ. p 422 note 56. 

7. Ga.—Lewallen v Dalton Auto & 
Machinery Co, 195 S E. 305, 57 Ga 
App. 328. 

67 C.J. p 422 note 57. 

8- Fa —Heck v Shener, 4 Serg. & R. 
249, 8 Am.P. 700. 

Wis.—Pierce v. Hoffman, 4 Wis. 277. 

9. U.S —Pushane v. Benedict, Pa., 
7 SCt. 696, 120 XJS. 630, 30 L Ed 
810. 

57 C.J. p 423 note 59. 

10. Fla.—Matthews v. Lindsay, 20 
Fla. 962. 

11 . Tex—Yelton v Bird Lime & Ce¬ 
ment Co , Civ App , 161 S W 2d 353, 
error refused. 

57 C.J. p 423 note 61. 

12. Fla—Brash v. Ehrman, 47 So. 
937, 56 Fla. 153. 

57 C.J. p 423 note 62. 

13. Pa.—Philadelphia v. Pierson, 60 
A. 999, 211 Pa 388 

57 C.J. p 423 note 63. 

14. Ga—Nashburn v. Inman, 24 S 
E. 39, 97 Ga 396. 

57 C.J P 423 note 64. 


15. Mich—Cross v Hickey, 236 N 
W 800, 254 Mich 330 

16. Fla—Matthews v. Lindsay, 20 
Fla 962 

17. W.Va —Hargreaves v Kimber¬ 
ly, 26 W.Va. 757, 53 Am R 121. 

57 C J. p 423 note 66. 

18. Ark—Bloom v. Lehman, 27 Ark 
489 

Pa.—Kellett v. Freeman, 8 Pel Co 
98. 

19. Fla,—Brash v. Ehrman, 47 So. 
937, 56 Fla 153. 

20. U S —Williams Patent Crusher, 
etc., Co. v. Kinsey Mfg. Co*, D.C. 
H.Y, 205 F 375. 

57 C J. p 423 note 70. 

21. NP—Braithwaite v. Alun, 56 N. 
W. 133, 3 H.P. 365. 

57 C J. p 423 note 71. 

22. Ga—JEtna Ins, Co v. Lunsford, 
177 SE. 727, 179 Ga. 716—Collins 
v. Garrett, 177 S E 275, 50 Ga-App. 
203. 

23. Ga—Welch v. Williford, 171 S 
E 768, 177 Ga. 837—Overstreet v 
Schulman, 48 S E.2d 474, 77, Ga 
App 320—Holloway v Porsey, 32 
S E.2d 858, 72 GaApp 1—(Collins 
v. Garrett, 177 S.E. 275, 50 Ga 
App. 203 

57 C J P 423 note 72. 

24. Ga.—Welch v. Williford, 171 S 
E. 768, 177 Ga 837—Overstreet v 
Schulman, 48 S E 2d 474, 77 Ga. 
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App 320—Holloway v. Porsey, 32 
'SE2d 858, 72 GaApp 1—Collins 
v Garrett, 177 S E 275, 50 GaApp 
203 

57 C J p 423 note 73. 

25. Ga—Jones v. Coweta Fertilizer 
Co, 124 SE 545, 32 GaApp 730. 

57 C J p 423 note 74. 

26. Ga.—Jacksonville Paper Co. v. 
Owen, 17 S.E 2d 76, 193 Ga. 23. 

57 C J. p 423 note 75. 

27. Ga.—Porter v. Pavey Tree-Ex¬ 
pert Co., 129 SE 557, 34 GaApp. 
355. 

28. U.S—Stevenson v. Ruth, CCA 
Pa, 76 F 2d 501. 

Ky.—McFall v. Burley Tobacco 
Growers' Co-op. Ass’n, 54 S.W.2d 
922, 246 Ky. 278. 

57 C.J p 424 note 78. 

29. U'S —Stevenson v. Ruth, CCA. 
Pa, 76 F 2d 501. 

57 C.J. p 424 note 79. 

30. H.P—Braithwaite v Akin, 56 H. 
W. 133, 3 HP 365. 

31. Pa—Hickle v Baldwin, 4 Watts 
& S. 290. 

32. H P —'Braithwaite v Akin, 56 H. 
W. 133, 3 HP. 365. 

33. Kan.—Atchison, etc, R. Co. V. 
Phelps, 46 P 183, 4 Kan App 139. 

57 C J. p 424 note 83. 

34. Ind—Avery v. Pougherty, 2 H 
E. 123, 102 Ind. 443, 52 AmR. 680 
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which- arises out of the contract or transaction or 
is connected with the subject of the action may 
ordinarily be counterclaimed, whatever its nature, 35 
whether contract or tort, 36 and irrespective of the 
nature and form of plaintiff's action, 37 whether in 
contract 38 or tort, 39 although it has been said that 
neither tort nor contract demands can be counter¬ 
claimed m a tort action. 40 It is only where the 
cause of action sought to be counterclaimed arises 
from an independent transaction that it becomes ma¬ 
terial whether or not the cause of action so sought 
to be counterclaimed is one on contract 41 In those 
jurisdictions which authorize any claim as a coun¬ 
terclaim, defendant may set up any counterclaim, 
whatever its nature, 42 whether contract or tort. 43 

(2) Claims Arising Out of Contract 

(a) Contract against contract 

(b) Contract against tort 

(a) Contract against Contract 

In an action on contract, a contract claim arising 
from the transaction on which plaintiff's cause of action 
Is based, or connected with the subject of the action, 
may be asserted as a counterclaim; and, under a statute 
to such effect, any cause of action arising out of contract, 
whether the one sued on or an independent one, may 
be asserted as a counterclaim in an action on contract. 

Under the statutes providing for counterclaims of 
demands arising out of the transaction on which 


plaintiff's cause of action is based, or connected with 
the subject of the action, discussed supra §§ 36, 40, 
where plaintiff’s cause of action is founded on con¬ 
tract, a contract claim arising out of the transaction 
on which plaintiff’s cause of action is based, or 
connected with the subject of the action, may be 
counterclaimed 44 

Where the counterclaim statutes provide that in 
actions arising out of contracts defendants may 
counterclaim against plaintiff any demand also aris¬ 
ing out of contract, the rule is well established that 
any cause of action arising out of a -contract, ei¬ 
ther the one declared on by plaintiff, or some other 
contract disconnected therefrom, may be counter¬ 
claimed in an action ex contractu, 45 provided such 
claim is in existence at the time of the commence¬ 
ment of the action, discussed supra §§ 25-30. A 
liberal construction is accorded these provisions, 46 
and the counterclaim is to be likewise liberally con¬ 
strued to be ex contractu. 47 The test for determin¬ 
ing whether a particular demand arises on contract, 
withm the meaning of these statutes, is whether the 
demand could have been redressed at common law 
by any of the forms of actions which might be re¬ 
sorted to in order to recover damages for breach 
of a contract, 48 and, where defendant's claim could 
be enforced by an action ex contractu, he may 
counterclaim it, even though he could also have re- 


—Lake Shore, eta, R Co v Van 
Auken, 27 NE 119, 1 IndApp 492 

35. Pa —Reo Motors, Inc v Wolf, 
70 PaDist & Co 463, 60 Dauph Co 
394. 

57 C J p 424 note 88. 

36. Minn—King v Coe Commission 
Co, 100 NW. 667, 93 Minn. 52 

57 C J P 424 note 90 

37. NT-Numan v Wolf, 76NTS 
371, 73 AppDiv. 38 

38. N C —Smith v. Moung, 13 S E 
735, 109 NC 224—Bitting v Thax- 
ton, 72 NC. 541. 

39. N Y —Vandervort v Mink, 98 N 
YS 772, 113 AppDiv. 601 

57 C J P 425 note 93. 

40. NY—Zysman v. 147, etc, West 
57th St Corp, 221 NYS. 492, 129 
Misc 350, reversed on other 
grounds 223 NYS 62, 221 AppDiv. 
84 

41. S D —Northwestern Port Huron 
Co. v. Iverson, 117 N.W. 372, 22 S 
D 314, 133 Am SR 920. 

42. Ark.—Missouri, etc, R. Co v. 
Bridwell, 9 S W.2d 781, 178 Ark. 
37 

57 C J P 425 note 97. 

43. Ark.—Coats v Milner, 203 S.W. 
701, 134 Ark. 311 

14. Ohio—Braden v Neubrander, j 
101 N E 2d 789, 89 Ohio App. 295. I 


Va—American Chlorophyll v 

Schertz, 11 S E 2d 625, 176 Va. 362. 

57 C J. p 425 note 2 
Claim arising out of independent 

contract may not be asserted as 

counterclaim ~-^City of Lawton v. 

Sherman Machine & Iron Works, 77 

P.2d 567, 182 Okl 254. 

45. Minn —Henderson v. Northwest 
Airlines, 43 NW2d 786, 231 Minn 
503 

N.Y.—Nussbaum v Sobel, 54 NYS 
2d 228, 269 App Div 105, reargu¬ 
ment denied 55 NYS 2d 117, 269 
App Div. 767. 

N C —'Smoke Mount Industries v 
Fisher, 29 S E 2d 128, 224 N.C 72 

ND—Corpus Juris cited in Grant v 
Jacobs, 32 N.W 2d 881, 884, 76 N 
D 1 

Or—Heider v. Bernier, 173 P 2d 302, 
179 Or. 516 

Pa—E Keeler Co v Sanitary Fam¬ 
ily Washing Co, 60 Pa.Dist. & Co 
525, 58 Dauph.Co. 410—Hedden v. 
Levi, Com PI, 41 Luz Leg Reg 23 
—Abent v F & M Coal Co , Com 
PI., 37 Luz Leg.Reg 200, 57 York 
Leg Rec 165—Webb v. Curtis, 

IComPI, 64 MontgCo. 180—Fisch¬ 
er v Solomon Co., 99 Pittsb Leg. J 
313. 

S C—Bomar v. Gantt, 166 S.E 90, 167 
SC 139 

57 CJ p 425 note 4. 
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In action on appeal bond, defend¬ 
ant may, under statutes authorizing 
as a counterclaim, m an action aris¬ 
ing on contract, any other cause of 
action arising also on contract, coun¬ 
terclaim on a promissory note which 
was given to those who were defend¬ 
ants m the previous action—Brech- 
er v Morres, 199 N.Y.S. 746. 

46. Minn—Midland Co v. Broat, 52 
NW. 972, 50 Minn. 562, 17 L R A. 
312. 

NC—McClure v. Fulbright, 146 SE 
74, 196 N.C. 450. 

47. SC—Coastal Produce Ass'n v. 
Wilson, 8 S E 2d 505, 193 SC 339. 

57 C.J p 425 note 7. 

48. Mo —'St Louis Public School 
Board v. Broadway Sav Bank, 12 
Mo App. 104, affirmed 84 Mo 56. 

57 CJ p 426 note 8 
Counterclaims held based on. con¬ 
tracts 

Wash.—Farmers’, etc, Bank v. Eag- 
on, 211 P 278, 122 Wash 586. 

57 C J p 426 note 14. 

Counterclaims held not based on con¬ 
tracts 

Cal —Imperial Water Co. No'. 4 v. 
Meserve, '217 P. 548, 62 Cal.App. 
593. 

I 57 C.J. p 426 note 15. 
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covered on the claim in an action ex delicto. 49 An 
implied contract may be the basis of a counter¬ 
claim. 50 The relief asked by plaintiff does not 
affect defendant’s right to counterclaim where plain¬ 
tiff’s cause of action is founded on contract within 
the meaning of the statute, 51 but no counterclaim 
can be properly urged under such a statute where 
plaintiff’s action is not based on contract. 52 

(b) Contract against Tort 

Under some statutes a demand based on contract 
may be counterclaimed in an action on tort, provided it 
arises out of the transaction on which plaintiff's cause 
of action is based or is connected with the subject of the 
action. 

Where it arises out of the transaction on which 
plaintiff’s cause of action is based, as discussed supra 
§ 36, or is connected with the subject of plaintiff’s 
action, as discussed supra § 40, a demand based on 
contract may be counterclaimed against a claim 
founded on tort under some statutes 53 Where these 
essential requisites are absent, however, such a 
counterclaim is improper, 54 accordingly, counter¬ 
claims ex contractu have been disallowed m actions 
for conversion, 55 fraud, 56 negligence, 57 trespass, 58 
wrongful arrest, 59 or for wrongful diversion of a 
stream. 60 Where plaintiff’s action sounds m tort, 
no counterclaim can be allowed under a statute per¬ 


mitting the counterclaiming of any demand arising 
out of contract, m an action based on a contract; 61 
nor can a contract be the basis of a counterclaim 
in a tort action under a statute allowing defendant, 
in an action sounding m tort, to counterclaim a 
similar cause of action. 62 

(3) Claims Arising out of Tort 

(a) Tort against contract 

(b) Tort against tort 

(a) Tort against Contract 

Under some statutes a tort may be counterclaimed 1 in 
an action ex contractu, provided it arises out of the trans¬ 
acts on which plaintiffs cause of action is based, or is 
connected with the subject of the action. 

Although it is frequently stated or held, without 
any express qualification, that a counterclaim in 
tort cannot be set up m an action ex contractu, 63 
the true rule appears to be that a tort may be 
counterclaimed m an action ex contractu when it 
is within the statutory requirements that it arise out 
of the transaction on which plaintiff’s cause of ac¬ 
tion is based, or is connected with the subject of 
the action 64 Thus, where these requirements have 
been met, counterclaims for conspirac}', 65 con¬ 
version, 66 fraud or misrepresentation, 67 injury to 


49. Minn—Kubat v. Zika, 242 N.W 
477, 186 Minn 122. 

67 C J p 426 note 10. 

50. Mo—Avil Printing- Co v. Fred 
P. Kaiser Pub Co, 89 SW. 900, 
127 Mo App 141 

67 C J p 426 note 11. 

51. NT—Petrakion v. Arbelly, 26 
NTS 731, 23 NTCivProc 183 

57 C J. p 426 note 12 

52. N T —D'Auxy v. Dupre, 62 N 
TS 244, 47 App Div 61. 

57 C J. p 426 note 13. 

53. Pa—Jones y. Auto Rental Co, 
63 PaDist. & Co. 207, 96 Pittsb. 
Leg.J. 140 

Utah—Workman Motor Co v. Pa¬ 
cific Finance Corporation, 26 P 2d 
961, 83 Utah 19. 

67 C.J p 426 note 18 

54. Utah—Workman Motor Co v. 
Pacific Finance Corporation, supra 

Wash—Golmis v Vlachos, 208 P 2d 
1204, 34 Wash 2d 627. 

57 C J p 427 note 19. 

55. Ga—Powers v. Wren, 31 S E 2d 
713, 198 Ga, 316. 

57 C J p 427 note 21 

56. Wis —Ring v. Ogden, 45 Wis. 
303 

57. Wis.—Rylander v. Laursen, 89 
N.W. 488, 113 Wis. 461. 

58. S.C —Sharp v. Kinsman, 18 SC 
108. 


Wis —Tallman v. Barnes, 11 N.W 
478, 54 Wis 181. 

59. N T —Ferris v. Armstrong Mfg 
Co, 10 NTS 750, 57 Hun 592. 

60. NT.—Pattison v Richardson, 22 
Barb 143 

61. NT—Basch v Basch, 269 N.T.S 
696, 240 App Div 235. 

57 C J p 427 note 27. 

62. S C —McNmeh v. Columbia, 122 
SE 403, 128 S.C 54. 

63. Mich—Mason v Lee-Bert, Inc., 
39 N W 2d 319, 326 Mich 32 

N.J —Schwartz &. Nagle v Langer 
Transport fCorp, 33 A 2d 907, 130 
N JLaw 562—Schwartz & Nagle, 
Inc, v. Central Brewing Co, Inc,, 
17 A 2d 166, 125 N J Law 565—Eliz¬ 
abeth Trust Co. v Central Lumber 
Co, 171 A 810, 112 N J Law 622. 

S.C —National Loan, etc, Bank v. 
New Tork Life Ins Co, 147 S.E 
322, 149 SC. 378. 

SD—Slate v. Eastman, 191 N.W. 
450, 46 SD. 166. 

Wash—Golmis v Vlachos, 208 P 2d 
1204, 34 Wash 2d 627. 

64. Kan—Salma Coca-Cola Bottling 
,Corp. v Rogers, 237 P 2d 318, 171 

1 Kan 688 

N T —County Plains Corporation v 
Nosband Corporation, 256 NT.S. 
10, 234 App E>iv. 588. 

N C —Hancammon v - Carr, 47 S.E 2d 
614, 229 NC. 52 - 


S.D—Longpre v. Schmele, 264 NW. 

201, 64 SD. 70. 

57 C J p 527 note 30. 

Xa Pennsylvania 

(1) The rules of civil procedure 
provide that a defendant m an ac¬ 
tion of assumpsit may set forth as 
counterclaim any cause of action or 
set-off* which he has against plaintiff 
at the time of filing his answer 
which arises from the same transac¬ 
tion or occurrence from which plain¬ 
tiff’s cause of action arose, and it 
seems that a tort claim arising out 
of the transaction may be counter^ 
claimed under this rule—Hodden v. 
Levi, Com PI, 41 Luz Leg Reg 23— 
Jones v. Auto Rental Co, Com PI, 
96 Pittsb.Leg.J. 140. 

(2) Prior to such rule, it was 
held that a tort could not be coun¬ 
terclaimed under the statute provid¬ 
ing for counterclaims of demands 
enforceable in’ any action of assump¬ 
sit—Rothrock v Wolfe, 99 Pa Super 
30—57 CJ p 430 note 59. 

65. N.T—Siebrecht v. Siegel-Cooper 
Co, 56 NT.S 1 425, 38 App.Div. 649 

57 C J. p 427 note 31. 

66. Tex.—Ferguson v. Plamview 

Nat Bank, Civ App , 42 S W 2d 834. 

57 C.J p 427 note 32 

67. N T —Laska v Harris, 109 N.E. 

, 599, 215 N.T. 554 

3 57 C J p 428 note" 33. 
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reputation, 68 injury to property, 69 and negligence 70 
have been held proper in actions ex contractu; but 
the counterclaim must be so connected with the 
matter m controversy that its consideration is neces¬ 
sary for a full determination of the rights of the 
parties, 71 and is improper if it does not arise out 
of the transaction on which plaintiff’s cause of ac¬ 
tion is based, or is not connected with the subject 
of the action. 72 Thus, because of their failure to 
comply with these essential requirements, counter¬ 
claims for assault, 73 conspiracy, 74 conversion, 75 
ejectment, 76 forcible entry and detainer, 77 forcible 
exclusion and detainer, 78 fraud and misrepresenta¬ 
tions, 79 injury to credit, 80 libel, 81 malicious prosecu¬ 
tion, 82 misconduct in employment, 83 negligence, 84 
slander, 85 trespass, 86 unlawful sale of goods, 87 
waste, 88 wrongful attachment, 89 or wrongful filing 
of contract of sale after default 90 have been dis¬ 
allowed in actions ex contractu. The statutory pro¬ 
visions allowing defendant to counterclaim any 
claim on a contract in an action on a contract do 
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not permit defendant to counterclaim a tort in an 
action ex contractu. 91 

(b) Tort against Tort 

A tort claim may be asserted as a counterclaim in 
an action for tort, under some statutes, provided it 
arises out of the transaction on which plaintiff's cause 
of action is based, or is connected with the subject of the 
action. 

Although it has been stated, without qualification, 
that a tort cannot be counterclaimed against a 
tort, 92 where a tort claim complies with the gen¬ 
eral requirements of a counterclaim, namely, that 
it arise out of the transaction on which plaintiff’s 
cause of action is based, or be connected with the 
subject of the action, it may be counterclaimed in 
an action for tort 93 Accordingly, counterclaims for 
torts have been allowed m actions for assault, 94 
conversion, 95 ejectment, 96 libel, 97 negligence, 98 
slander, 99 or waste. 1 On the other hand, a tort 
not connected with the tort on which plaintiff sues 
cannot be counterclaimed; 2 and thus counterclaims 


SET-OFF AND COUNTERCLAIM 


G8. NY—Stamps v Mills ’Music, 92 
N.Y.S.2d 79, 196 Misc 480. 

69. Idaho—Tage v. Tage, 211 P 548, 
36 Idaho 472. 

70. S D.—Advance Thresher Co v. 
Klein, 133 N.W 51, 28 S.D. 177, L 
R.A.1916C 514. 

57 C J. p 428 note 36. 

71. NO—Hancammon v. Carr, 47 S 
E 2d 614, 229 NC. 52. 

57 C J. p 428 note 37. 

72. NY—Union Trust “Co of North 
Tonawanda v Rasch, 267 N.Y S 
861, 149 Misc. 616. 

N C.—■-Lawing v. Wheeler, 61 S E 2d 
341, 232 N.C. 517—Hancammon v. 
Carr, 47 S E 2d 614, 229 N.C 52- 
Crescent Hat Co. v. Chizik, 26 S 
E 2d 871, 223 N.C. 371—Life Ins. 
Co of Virginia v. Smathers, 190 
SE 484, 211 NC. 373. 

Pa—O’Brien v. O’Brien, 66 A.2d 309, 
362 Pa 66, 10 A.L R.2d 714—An¬ 
derson Equipment Co. v. Findley, 
39 A 2d 520, 350 Pa 399 

SC—Coastal Produce Ass’n v Wil¬ 
son, 8 SE2d 505, 193 SC. 339. 

Tex—Southern Medical & Hospital 
Service v. Buie-Allen Hospital, Civ. 
App, 204 S.W 2d 996. 

57 C J. p 428 note 38. 

73. Ky—Lyric Piano Co v. Purvis, 
241 S.W. 69, 194 Ky 826 

NC—Godwin v. Kennedy, 145 SE 
229, 196 NC 244. 

74. Kan.—Arkansas City First Nat 
Bank v. Hasie, 48 P. 22, 57 Kan 
754. 

S.C.—Liles v. Harns-Grimes Co., 76 
S E. 115. 

7B. N J —Schwartz & Nagle v Lan- 
ger Transport Corp., 33 A 2d 907, 
130 N J Law 562. 

5J 7 C.J. p 428 note 41, 


76. N.D—Farmer v. Bakin, 149 N. 
W. 354, 28 N.D 452. 

77. ND—Farmer v. Dakin, supra. 
73. N.Y.—Safran v. Silverman, 129 

NY.S 116, 72’Misc. 14. 

79. N.Y.—Haberl e-Crystal Spring 
Brewing Co v. Handrahan, 165 N 
YS 251, 100 Misc. 163. 

57 C J. p 429 note 45. 

SO Minn—Jefferson v. Hackney, 200 
NW. 473, 160 Minn 445. 

57 C J. p 429 note 46. 

81. Tex—Yelton v. Bird Lime & Ce¬ 
ment Co, Civ App, 161 S.W 2d 353, 
error refused. 

57 C.J. p 429 note 47. 

82. 'Minn —Schmidt v. Bickenbach, 
12 NW. 349, 29 Minn. 122. 

57 C J. p 429 note 48 

83. N Y —Weeks v. Berry, 3 N.Y S 
840, 51 Hun 640. 

57 C.J. p 429 note 49. 

84. Wis.—Kuhn v. Sol Heavenvich 
Co , 91 N.W. 994, 115 Wis. 447, 60 
L.RA. 585, 

57 C.J. P 429 note 50. 

85. Ind—Blue v Capital Nat Bank, 
43 NE. 655, 145 Ind. 518. 

57 C.J P 429 note 51. 

86. Neb.—Brugman v. Burr, 4$ N 
W. 644, 30 Neb 406 

57 C.J p 429 note 52. 

87. Ky.—Branmn v. Crouch, 10 Ky 
L. 773. 

88. Mont—Collier v. Ervin, 3 Mont. 
142. 

89. NY.—J M, etc, Osborn Co. v 
Kennedy, 185 NTS. 75, 113 Misc 
615 

57 C.J p 429 note 55. 

90. NY.—Bloom v. Sutton, 168 N 
YS 403, 181 AppDiv. 247. 
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91. NM—Cassell Motor Co v. Gon¬ 
zales, 255 P. 636, 32 N.M. 259. 

57 C.J. p 429 note 57. 

92. Ariz—Rayner v. Anderson, 278 
P 62, 35 Anz 343. 

57 C.J. p 430 note 60. 

93. Pa—Lisowski v. Jaskiewicz, 76 
PaDist & Co. 79. 

S C —Coastal Produce Ass’n v. Wil¬ 
son, 8 SE2d 505, 193 SC. 339. 

57 C.J. p 430 note 62. 

94. Mont—Mulcahy v. Duggan, 214 
P 1106, 67 Mont 9. 

57 C.J p 430 note 63. 

95. N.Y —Carpenter v. Manhattan 
Life Ins Co, 93 N.Y. 552. 

57 C J. P 430 note 64. 

96. Cal—Parish v. Studebaker, 195 
P 721, 50 Cal.App. 719. 

97. Ohio—Cincinnati Daily Tribune 
Co v. Bruck, 56 NE. 198, 61 Ohio 
St. 489, 76 Am S R 433. 

57 C J. p 430 note 67. 

98. Ind — Grevenstuk v. Hubeny, 24 
N E 2d 924, 216 Ind 379. 

57 C.J. p 430 note 68. 

99. Wis —Powell v. Powell, 152 N 
W. 168, 160 Wis. 504, Ann Cas 
1917D 113. 

57 C.J. p 430 note 69. 

1. Wis—Gilbert v. Lob erg, 57 N.W. 
982, 86 Wis. 661. 

57 C.J. p 430 note 70. 

2. N C —Manufacturers & Jobbers 
Finance Corp. v. Lane, 19 S E.2d 
849, 221 N.C. 189. 

Pa.—Rose v. De Chesere, 40 PaDist. 
& Co 280, 2 Monroe L.R. 154 

SC —Baitary v. Ilderton, 52 S E 2d 
417, 214 S.C. 357, 10 A L.R.2d 1163 
—Coastal Produce Ass’n v. Wilson, 
8 SB2d 505, 193 SC. 339. 

57 C.J. p 430 note 71. 
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disconnected with the transaction sued on, or with 
the subject of the action, have been disallowed m ac¬ 
tions for assault, 3 conversion, 4 duress, 5 ejectment, 6 
false imprisonment, 7 fraud, 8 injury to property, 9 
libel, 10 malicious prosecution, 11 negligence, 12 nui¬ 
sance, 13 slander, 14 and trespass. 15 The mere fact 
that the tort happens at or near the same time as 
the transaction on which the action is based does not 
sufficiently connect it therewith to entitle defendant 
to counterclaim it. 16 

d. Reconvention and Compensation 

Demands in reconvention may be either in contract or 
in tort. 

Subject to other applicable requirements, demands 
m reconvention may be either in contract 17 or in 
tort 18 Compensation between mutual debtors takes 
place without distinction between different forms of 
debt. 19 

§ 42. Liquidated and Unliquidated Demands 

a. Liquidated demands as basis of cross 

demands 

b. Unliquidated demands as basis of cross 

demands 

a. Liquidated Demands as Basis of Cross De¬ 
mands 

Liquidated demands are generally proper subjects of 


cross demands, whether in the form of recoupment, set¬ 
off, counterclaim, or compensation. 

Liquidated damages are generally the subject of 
cross demands, whether in the form of recoup¬ 
ment, 20 set-off, 21 counterclaim, 22 or compensation 23 
Thus liquidated damages, as distinguished from a 
penalty, may be set off. 24 Liquidated damages can¬ 
not, however, be set off against an unliquidated claim 
where the statute provides that, if plaintiffs cause 
of action is a claim for unliquidated or uncertain 
damages founded on a tort or breach of covenant, 
defendant shall not be permitted to set off any debt 
due him by plaintiff. 25 

b. Unliquidated Demands as Basis of Cross De¬ 
mands 

(1) Recoupment 

(2) Set-off 

(3) Counterclaim 

(4) Reconvention and compensation 
(1) Recoupment 

Unliquidated damages may be recouped, provided they 
arise out of the transaction forming the basis of plain¬ 
tiff's action. 

Unliquidated damages may be recouped, if they 
arise out of the transaction forming the basis of 
plaintiffs action; 26 but unliquidated damages aris- 


3. Ark.—Ward v Blackwood, 3 S.W 
624, 48 Ark 396. 

57 C J p 430 note 72. 

4. Ariz—Rayner v. Anderson, 278 
P 62, 35 Anz. 343 

57CJ p 430 note 73. 

5. Wis—Heckman v. Swartz, 12 N 
W. 439, 55 Wis 173. 

57 C J. p 430 note 74 

6. N C —Louisville, etc, R. Co. v 
Nichols, 120 SE 819, 187 N.C 
153. 

57 C J. p 430 note 75 

7. NT.—Adams v. Schwartz, 122 N 
YS 41, 137 App Div. 230, followed 
in Pettis v Schwartz, 122*N.Y S. 50, 
137 App Div. 242. 

8. Ark—Jones v. Lewis, 117 S.W. 
561, 89 Ark 368 

57 C J. p 430 note 77. 

9. SC.—Smoak v. Robinson, 153 S 
E. 342, 156 S.C. 370 

10. Cal —Earl v. Times-Mirror Co, 

196 P. 57, 185 Cal. 165. 

57 C J p 431 note 79 

Counter claim for slander allegedly 

uttered by plaintiff before and after 

the alleged libel cannot be set up m 

an action for libel, where there is 

no connection between the libel and 

the slander and the libel was not 

provoked by the slander—Udovich- 

ky v Bacheff, 187 NT.S. 474, 195 App. 

Div 860. 


11. NY —Rothschild v. Whitman, 30 
NE. 858, 132 NY. 472. 

57 C J. p 431 note 80. 

12. Ind.—Hooven v Meyer, 128 N.E. 
614, 74 Ind App. 9. 

57 C J. p 431 note 81. 

13. N.C—Street v. Andrews, 20 S E. 
450, 115 NC. 417. 

57 C.J. p 431 note 82. 

14. NY —Sheehan v. Pierce, 23 N. 
Y.S. 1119, 70 Hun 22. 

57 C.J. p 431 note 84. 

15. Ark—Chandler v. Lazarus, 18 
S W. 181, 55 Ark. 312. 

57 C J. p 431 note 85. 

16. S C.—Roberts v. Jones, 51 S E. 
240, 71 S C. 404—Simkins v. Colum¬ 
bia, etc., R Co., 20 S.C. 258. 

17. Tex—(Carroll v. Welch, 26 Tex. 
147. 

57 C.J. P 431 note 89. 

18. La.—Dixie Mach., Welding & 
Metal Works v. Boulet Transp 
Co., App , 38 So.2d 546. 

57 C.J. p 431 note 90. 

19. La—Sliman v Mahtook, 136 So. 
749, 17 La App. 635 

20. Pa—Northwestern Nat. Bank v 
Commonwealth, 27 A 2d 20, 345 Pa, 
192. 

57 CJ. p 433 note 29. 

21. Mo—Brandt jen & Kluge v. 
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Hunter, 145 S.W.2d 1009, 235 Mo. 
App 909. 

57 C J p 433 note 30. 

Necessity of judgment 

The doctrine of set-off is of equi¬ 
table origin, and in an ordinary 
civil action instituted for the purpose 
where there are grounds for the exer¬ 
cise of equitable jurisdiction, the 
right of set-off is not limited to de¬ 
mands which have been reduced to 
judgment—Lee v Sioux Palls Motor 
Co, 274 NW. 614, 65 S.D. 401. 

22. N J —McCurnm v. B. & J. Real¬ 
ty Co, 168 A. 161, 11 N.JMisc. 673. 

Tex —Perguson v. Plamview Nat. 

Bank, Civ.App, 42 S.W.2d 834. 

57 C J. p 434 note 31. 

23. La—Saumer v. Saunier, 47 So. 
2d 19, 217 La. 607—Moore v. Ham¬ 
ilton, 133 So. 790, 16 La.App. 630. 

57 C.J. p 434 note 32. 

24. Pa.—Dannenhauer v. Woods, 16 
PaDist 226, 23 Pa.Co. 258. 

Liquidated damages distinguished 
from penalty see Damages § 101. 
Penalty as subject matter of set¬ 
off see infra § 46. 

25. Tex.—Baldwin v. Richardson, 87 
SW. 746, 39 Tex Civ.App. 406. 

57 C J. p 434 note 36. 

26. U S.—‘Hoffman v. Gleason, C.C.A, 
Mich , 107 F.2d 101 

Miss —Lancaster v. Jordan Auto Co., 
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in g out of an independent transaction, 27 as un¬ 
liquidated damages arising out of a tort independ¬ 
ent of, and disconnected with, the transaction sued 
on 28 cannot be recouped. 

(2) Set-Off 

(a) At law 

(b) In equity 

(a) At Law 

In the absence of a statute providing otherwise, un¬ 
liquidated damages ordinarily cannot be pleaded as a 
set-off; but in a number of jurisdictions, the statutes 
are construed as allowing a set-off of unliquidated de¬ 
mands in a proper case. 

Although in some jurisdictions statutes of set-off 
and counterclaim have been construed, in the ab¬ 
sence of any limitations therein, to permit any cause 
of action arising from contract, whether for a 
liquidated demand or for unliquidated damages, to 


constitute a set-off, and be pleaded as such in any 
action founded on contract, 29 ordinarily, m the ab 
sence of statutory provision therefor, unliquidated 
damages cannot be pleaded as a set-off, 30 even 
though they are based on contract, 31 or even 
though plaintiff agreed to pay them when ascer¬ 
tained, 32 or although the demand which defendant 
seeks to interpose as a set-off becomes liquidated 
after the commencement of the action m which it 
is sought to be interposed 33 Moreover, since a 
claim sounding in tort generally is not the subject 
of set-off, as discussed supra § 41 b (2) (a), if 
follows with greater force that a claim for un¬ 
liquidated damages sounding m tort is unavailable 
as a set-off 34 However, m keeping with the object 
and spirit of the remedy, which, as discussed supra 
§ 11, is to litigate matters between the parties m 
one action, so far as is possible, some statutes are 
construed to allow a set-off, although the claim may 
be for an unliquidated amount. 35 


187 So. 535, 185 Hiss 530—Neely 
v. Allis-Chalmers Mfg. Co, 165 So 
114, 174 Miss 519. 

N H—Moylan v. Lamothe, 30 A.2d 
11, 92 NH 299. 

Pa—‘Northwestern Nat Bank v. 
Commonwealth, 27 A.2d 20, 345 Pa 
192. 

Tenn.—Voncannon & Co. v. Burleson 
& Laws, 6 Tenn App. 369. 

57 C.J p 435 note 68. 

Where plaintUTs demand is under 
seal, defendant cannot recoup unliq¬ 
uidated damages—Kinzie v. Reiley, 
42 S E. 872, 100 Va 709. 

27. Miss—Lancaster v. Jordan Auto 
Co, 187 So 535, 185 Miss 530. 

57 C J. p 435 note 69- 
"Consequential” damages 

Damages which are purely conse¬ 
quential cannot be considered under 
recoupment—Mills Novelty Co. v 
Transeau, 196 A. 187, 9 WWHarr, 
Del., 86 

28. Miss —Lancaster v Jordan Auto 
Co, 187 So. 535, 185 Miss. 530. 

57 C J. p 436 note 70 

28. Kan—Stevens v. Able, 15 Kan. 
584 

Okl.—Braden v. Gulf Coast Lumber 
Co, 215 P 202, 89 Okl. 215. 

30. U S.—Sinclair Refining Co. v. 
Midland Oil Co, CCANC, 55 F. 
2d 42—Marks v. Spitz, D.CMass, 
4 F.RD. 348 

Iowa —In re Nairn’s Estate, 247 N.W. 
220, 215 Iowa 920. 

Ky.—Kortz v. Union Central Life 
Ins. iCo., 95 SW.2d 611, 264 Ky. 
750—Weinstein v. Rhorer, 73 S.W. 
2d 25, 255 Ky 179—Wilhoit v. Mc- 
Cubbm, 61 S W2d 897, 250 Ky. 60— 
McFall v Burley Tobacco Grow¬ 
ers’ Co-op Ass’n, 54 S W 2d 922, 
246 Ky 278. 


Mass—Soares v Weitzman, 183 NB 
763, 281 Mass 409 

Miss—Lancaster v Jordan Auto Co., 
187 So 535, 185 Miss 530 
Mo—Brandtjen & Kluge v. Hunter, 
145 S W 2d 1009, 235 Mo App 909 
N.H—Lehigh Nav Coal Co v. Keene 
Coal Co, 197 A. 410, 89 NH 274— 
Arcadia Knitting Mills v Elliott 
Mfg. Co, 195 A 681, 89 NH. 188— 
Derry Loan & Discount Co v. Fal¬ 
coner, 152 A 427, 84 NH 450. 
Ohio.—Columbian Bldg & Loan Co v. 

Burke, 29 Ohio N P ,N S , 499. 

Tenn.—Fischer Lime & Cement Co. v. 

Suzore, 11 Tenn App 588 
Va—Odessky v. Monterey Wine Co, 
49 S E 2d 330, 188 Va 184-^Tohn H 
Maclm Peanut Co v Pretlow & Co , 
11 SE.2d 607, 176 Va 400. 

57 C J. p 436 note 73. 

31. Ky—McFall v. Burley Tobacco 
Growers’ Co-op. Ass’n, 64 S.W.2d 
922, 246 Ky. 278. 

Demands not payable in money 

but m property, the value of which 
is not ascertained either by the con¬ 
tract of the parties or the law, can¬ 
not be set off.—Prather v. McEvoy, 
7 Mo. 598—57 C J. p 439 note 80. 
Action on sheriff’s bond 
A sheriff or constable or the sure¬ 
ties on his official bond cannot, m an 
action on the bond to recover a sum 
established by a previous Judgment 
against the officer, set off an unliqui¬ 
dated claim of such officer against 
plaintiff for fees—State v. Welsted, 
11 N J Law 397. 

32. Ill—Robison v. Hibbs, 48 Ill. 
408 

57 C.J. p 437 note 74. 

33. NH—Haselton v Pray, 18 NH 
554. 

| Ohio—Cleveland Rubber Co. v Brad¬ 


ford, 6 Ohio Dec., Reprint, 1160, 
11 Am.L.Rec 44. 

34. D.C—Smith v O’Connor, 88 F.2d 
749, 66 App.DC 367 

Miss—Vines v. Perry, 45 So 2d 734, 
208 Miss. 869—Lancaster v Jor¬ 
dan Auto Co, 187 So. 535, 185 Miss. 
530. 

N.C—Crescent Hat Co v Chizik, 26 
S E 2d 8 71, 223 N C. 371—Manufac¬ 
turers & Jobbers Finance Corpora¬ 
tion v. Lane, 19 S E 2d 849, 221 N 
C 189. 

Pa.—Pennsylvania Turnpike Commis¬ 
sion to Use of Albright v TJ S 
Fidelity & Guaranty Co , Com PI , 
51 Dauph.Co 256, affirmed 23 A.2d 
416, 343 Pa 543 
57 C.J. p 437 note 77. 

35. U S —Manufacturers' Finance 

Corporation v. Vye Neill Co., C C. 
A Mass, 62 F 2d 625, certiorari 

denied Kane v Manufacturers’ Fi¬ 
nance Corporation, 53 S.Ct. 657, 289 
U.S. 738, 77 LEd 1486 

Md—H J McGrath Co. v. Wisner, 
55 A 2d 793, 189 Md 260 
Mass —Ryder v Warren, 3 N E 2d 
221, 295 Mass 24—Blackler v. 

Boott, 114 Mass 24 
Minn—Henderson v Northwest Air¬ 
lines, 43 N.W 2d 786, 231 Minn. 503. 
Vt—Vaillancourt v. Gover, 20 A.2d 
122, 112 Vt 24 
57 C J p 437 note 79. 

Arising on contract 

Any cause of action arising from 
contract, whether for a liquidated 
demand or for unliquidated damages, 
may constitute a set-off and be plead¬ 
ed as such m an action founded on 
contract 

US—Tiger v. Sellers, C.C.A.Okl., 145 
F 2d 920 

Okl —Eyer v. Richards & Conover 
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Demands “not sounding in damages merely " In 
at least one jurisdiction, unliquidated demands may 
be set off if they do not “sound in damages mere¬ 
ly/’ 36 if they “sound m damages merely,” they may 
not be set off. 37 Within the meaning of this rule, 
a debt or demand which may be set off as “not 
sounding in damages merely” is one which, when the 
facts on which it is based are established, the law 
is capable of measuring accurately by a pecuniary 
standard; 38 and, conversely, demands “sounding in 
damages merely” include those which, when the 
facts are established, the law is incapable of measur¬ 
ing by a pecuniary standard. 39 A claimant can¬ 
not make his demand one “not sounding m damages 
merely” by splitting off from an entire demand only 


such features of it as are measurable by definite 
standards. 40 

(b) In Equity 

As a genera! rure, unliquidated damages cannot be 
set off in equity, at least in the absence of special equities, 
such as insolvency or nonresidence of plaintiff. 

Since, as discussed supra § 5, m matters of set¬ 
off equity usually follows the law, and as unliqui¬ 
dated damages ordinarily cannot be set off at law, 
it is held as a broad general rule that unliquidated 
damages cannot be set off in equity, 41 unless some 
special equity intervenes; 42 and this rule applies 
with even greater force to unliquidated damages 
sounding in tort. 43 So unliquidated damages cannot 


Hardware Co, 55 P.2d 60, 176 Okl 

191. 

57 C.J p 437 note 79 [i]. 

In Illinois 

(1) Under express statutory pro¬ 
vision, demands in the nature of set¬ 
off, whether in tort or contract and 
whether liquidated or unliquidated, 
may be pleaded as a cross demand 
m any action, such plea being called 
a counterclaim—State Bank of St 
Charles v Burr, 14 NE2d 511, 295 
Ill App 15—Heiple v. Lehman, 272 
Ill App 513. 

(2) Prior to such provision, the 
rule was that unliquidated demands 
could be set off. but only where they 
arose from the transaction sued on 
—Duncan Lumber Co. v Leonard 
Lumber Co, 163 NE 416, 332 Ill 
104—57 IC J. p 437 note 79 [c]. 

In Pennsylvania 

(1) Some cases lay down the 
broad rule that unliquidated damages 
cannot be set off—Somerset Colliery 
Co. v. John, 68 A 843, 219 Pa. 380— 
Pennsylvania Turnpike Commission 
to Use of Albright v. U. S. Fidelity 
& Guaranty Co, Com.Pl., 61 Dauph. 
Co. , 256, affirmed 23 A.2d 416, 343 
Pa 543—Township of Lower Merion 
v. Miller's Estate, Com.Pl, 54 Montg. 
Co 52—Porter v. Levering, Com.Pl., 
54 Montg Co. 1, 8 SomLegJ. 388— 
57 CJ. p 438 note 79 [j] (2). 

(2) Other cases take the stand 
that unliquidated damages arising 
from contract may be set off m an 
action on contract,—Shoup v Shoup, 
15 Pa 361—57 C.J. p 438 note 79 [j] 
(5), (6). 

(3) Many cases announce or fol¬ 
low the rule that a defendant may 
set off damages capable of liquida¬ 
tion by any known legal standard, 
but not damages which are not ca¬ 
pable of such liquidation.—Appeal of 
Commonwealth Trust Co of Pitts¬ 
burgh, 188 A. 200, 324 Pa, 161, 107 
A.LR. 1453—E. Keeler Co v Sani¬ 
tary Family Washing Co., 60 PaDist 
& Co 525, 58 Dauph Co. 410—57 C J. 
p 437 note 79 [j] (8)-(12). 


(4) It is frequently held that the 
debt or damages which can be set 
off as an independent counterclaim 
must be such as the jury can find and 
liquidate m the ordinary way, oust 
as if defendant were a plaintiff suing 
in debt, assumpsit, or covenant—Ap¬ 
peal of Commonwealth Trust Co. of 
Pittsburgh, 188 A. 200, 324 Pa 161, 
107 A L R 1453—Bank of Erie Now 
to Use of Kurczewski v. Dombrow- 
ski, Com..Pl„ 21 Erie Co. 198—First 
Nat Bank & Trust Co of Bethlehem 
v. Shaffer, Com.Pl., 18 Leh.L.J. 89— 
57 C.J. p 438 note 79 [jl (13). 

(5) The test is whether the right 
can be enforced m an action at law 
and is capable of liquidation by any 
known legal standard —Appeal of 
Commonwealth Trust Co. of Pitts¬ 
burgh, supra. 

In Texas 

(1) Unliquidated damages arising 
from tort or breach of a covenant 
cannot be set off against a liquidated 
and certain claim—Parker v. Moore 
Grocery Co, Civ App., 107 S W 2d 
1083—57 CJ. p 437 note 79 [m] (3)- 
(5). 

(2) However, such damages may 
be set off if they arise from the 
same transaction as plaintiff's cause 
of action.—Parker v Moore Grocery 
Co, supra. 

(3) They may also be set off where 
the parties so agree —Parker v 
Moore Grocery Co , supra. 

36. Ala.—Industrial Sav. Bank v. 
Greenwald, 158 So. 734, 229 Ala. 
529—Troy Laundry Mach. Co v 
Joyce, 157 So. 214, 229 Ala 331— 
Donnelly v. House, 49 So. 324, 160 
Ala. 325. 

57 C.J. p 437 note 79 [a). 

37. Ala.— Corpus Juris cited in 

American Life Ins Co of Alabama 
v. Aladdin Temple Ben Ass'n, D O. 
KK., 191 So. 903, 907, 238 Ala. 512 
—Tidmore v Mills, 32 So.2d 769, 
33 Ala App 243, certiorari denied 
32 So 2d 782, 249 Ala 648. I 

57 C.J. p 437 note 79 [a], | 
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38. Ala —Industrial Sav. Bank v. 
Greenwald, 158 So. 734, 229 Ala. 
529—Mobile & O R. Co v. Wil¬ 
liams, 121 So 722, 219 Ala. 238— 
Donnelly v. House, 49 So 324, 160 
Ala 325 

57 C J. p 437 note 79 [a]. 

39. Ala—Blackmon v. Gilmer, 130 
So. 192, 221 Ala. 554—Norton v. 
Bumpus, 127 So 907, 221 Ala. 167. 

57 C J. p 437 note 79 [a] 

Particular demands “sounding in 
damages merely” 

(1) Damages for malicious prose¬ 
cution—American Life Ins. Co of 
Alabama v Aladdin Temple Ben. 
Ass'n, DOKK, 191 So. 903, 238 
Ala. 512—Barnes v. Marshall, 69 So 
436, 193 Ala. 94. 

(2) Damages for mental and phys¬ 
ical pam —-Mobile & O R. Co v. Wil¬ 
liams, 121 So. 722, 219 Ala. 238 

40. Ala —Corpus Juris cited In 
American Life Ins Co. of Alabama 
v. Aladdin Temple Ben. Ass’n, D O. 
KK, 191 So. 903, 907, 238 Ala. 
512—Nelms v. Hill, 5 So. 344, 85 
Ala 583—Walker v. McCoy, 34 
Ala. 659 

41. U.S —Sinclair Refining Co. v. 
Midland Oil Co., C.C.A N.C., 55 F 
2d 42 

57 C J. p 439 note 83. 

42. U S —North Chicago Rolling- 
Mill ICo. v St Louis Ore & Steel 
Co, Ill., 14 S.Ct 710, 152 U.S 596, 
38 L Ed 565—Sinclair Refining Co. 
v. Midland Oil Co, C.C.ANC., 55 
F 2d 42 

D.C—Brownley v. Peyser, 98 F.2d 
337, 69 App.DC. 56. 

Ky.—Oglesby v. Prudential Ins Co. 
of America, 82 SW2d 824, 259 
Ky. 620—Weinstein v Rhorer, 73 
S W.2d 25, 255 Ky. 179—Wilhoit v. 
McCubbin, 61 SW.2d 897, 250 Ky. 
60. 

57 C J. p 440 note 85 

43. U S.—Sinclair Refining Co. v. 
Midland Oil Co., C.C.A.NC., 55 F. 
2d 42 

57 C J. p 440 note 86. 
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be pleaded as a set-off in an action in equity in aid of 
a fraud, 44 or where defendant has an adequate 
remedy at law against plaintiff 45 If, however, there 
is an agreement express or implied of stoppage pro 
tanto between the parties, 46 or a mutual credit, 47 
or defendant confesses the amount to be due m his 
answer, 48 unliquidated demands may be set off m 
equity 

Insolvency of plaintiff will move a court of eq¬ 
uity to set off claims of defendant which would 
otherwise be disallowed, because unliquidated, 49 but 
not where the insolvency is denied and not supported 
by proof ; 50 and it has been held that unliquidated 
damages sounding in tort cannot be set off m 
equity, even when insolvency intervenes 51 

Nonresidence of plaintiff . Although the right of 
set-off has been denied m such a case, 52 non¬ 
residence of plaintiff is generally held to be such a 
circumstance as will move equity to set off un¬ 
liquidated demands, 53 provided they arise out of the 
transaction on which plaintiff’s cause of action is 
based, 64 but defendant cannot set up a claim ’ for 
unliquidated damages against a nonresident, where 
the latter has a process agent within the state and 
sufficient property to discharge any claim defendant 
might recover against him. 55 The mere fact that 
one of several plaintiffs is a nonresident or insolvent 
will not move a court of equity to interpose an un¬ 


liquidated set-off if other plaintiffs are residents and 
solvent. 56 

Deferment of decree . A court of equity will 
sometimes defer a decree to enable defendant to 
have the account liquidated, referring him to a 
cout of law to liquidate the claim. 57 

(3) Counterclaim 

A claim for unliquidated damages generally may be 
pleaded as a counterclaim, provided it arises out of the 
same transaction as plaintiff's cause of action or is con¬ 
nected with the subject of the action. 

It is generally held that a counterclaim which is 
otherwise available may be interposed, although for 
unliquidated damages, 58 but to bring m a counter¬ 
claim for an unliquidated debt, under a statute al¬ 
lowing counterclaims arising out of the contract or 
transaction sued on or connected with the subject 
of the action, discussed supra §§ 36, 40, the counter¬ 
claim must relate to the same transaction, 59 and a 
claim for unliquidated damages, disconnected with 
the cause of action sued on, cannot be counter¬ 
claimed. 60 Where defendant, an accommodation in¬ 
dorser of a note secured by a deed of trust, made 
payments on the note before the collateral security 
was exhausted, he cannot counterclaim the amount 
so paid, since, until definite determination of the 
worth of such security, whether he is entitled to re- 


44. Ark'—'Matthews v. Weiler, 22 S 
W. 569, 57 Ark 606 

45. Ky—-Lyric Piano Co v. Purvis, 
241 S TV 69, 194 Ky. S26 

57 C J p 440 note 88. 

46. N.T —Hackett v. Connett, 2 
Edw 73 

57 C J. p 440 note 89 

47. TJ S —Ritchie v. 'McMullen, Ohio, 
79 P 522, 25 CCA. 50, certiorari 
denied 18 S Ct 945, 188 US. 710, 
42 LEd 1212. 

N.Y.—Hackett v. Connett, 2 Edw 73 

48. Yt—-Perns v. Burton, 1 Yt. 439 

49. US—-Hoffman v Gleason, CC. 
A Mich, 107 F 2d 101—Sinclair Re¬ 
fining Co v Midland Oil Co., C.C.A 
NC, 55 F2d 42 

Iowa—Briley v. Board of Sup’rs of 
Story County, 287 IV TV. 242, 227 
Iowa 55. 

Ky —Kortz v. Union Central Life Ins 
Co, 95 SW.2d 611, 264 Ky 750— 
Weinstein v. Rhorer, 73 SW2d 25, 
255 Ky 179—WUhoit v. McCubbm, 
61 S W 2d 897, 250 Ky 60—-McFall 
v. Burley Tobacco Growers* Ass’n, 
54 S W 2d 922, 246 Ky. 278 

Va —Odessky v Monterey Wine Co , 
49 S E 2d 330, 188 Va. 184. 

57 C.J. p 440 note 92. 


50. Ky—Bradley v. Morgan, 2 A 
K Marsh 369 

Va—Bunting v. Cochran, 39 SE 229, 
99 Va 558. 

51. Tex —Duncan v. Magette, 25 
Tex 245 

57 C.J p 440 note 94. 

52. IV Y.—Murray v. Toland, 3 
Johns Ch 569 

57 C.J. p 440 note 95. 

53. Ky—Kortz v. Union Central 
Life Ins. Co, 95 SW2d 611, 264 
Ky 750—Wemstem v. Rhorer, 73 S 
W 2d 25, 255 Ky. 179—Wilhoit v. 
-McCubbm, 61 S.W.2d 897, 25 0 Ky 
60—McFall v. Burley Tobacco 
Growers’ Ass'n, 54 SW2d 922, 246 
Ky. 278 

57 C J. p 440 note 96 

54. Ky—Big Four Mills v Commer¬ 
cial Credit Co, 211 S.W.2d 831, 307 
Ky. 612 

55. Ky.—Bates v. Reitz, 163 S.W. 
451, 157 Ky. 514. 

56. Ky—Garner v. Jones, 21 S.W. 
647, 94 Ky. 135, 14 KyL. 792 

57. Mo —Strong v Gordon, 221 S 
W 770, 203 Mo App. 470. 

47 C J p 441 note 99 ! 
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58. Cal —Sunrise Produce Co of 
San Francisco v Malovich, 225 iP. 
2d 973, 101 Cal App 2d 520 
Ill—State Bank of St Chailes v. 
Burr, 14 N E 2d 511, 295 111 App. 
15—Heiple v. Lehman, 272 Ill App. 
513. 

Minn-—Henderson v Northwest Air¬ 
lines, 43 IV W 2d 786, 231 Minn 503 
Mo —Brandtjen & Kluge v Hunter, 
145 S TV 2d 1009, 235 Mo App 909. 
N Y —County Plains Corporation v. 
Nosband Corporation, 256 IVYS 
10, 234 AppDiv 588—Perlman v. 
Perlman, 247 IVYS 453, 139 Misc. 
396, appeal dismissed 257 IV. Y S. 
53, 235 App Div. 317. 

57 C J p 441 note 4 

58. Mo —Brandtjen & Kluge v. 
Hunter, 145 S.W 2d 1009, 235 Mo. 
App 909. 

60. Mo —Brandt jen & Kluge v. 
Hunter, supra. 

N J.—Falkenstern v. Herman Kussy 
Co, 59 A.2d 372, 137 N J.Law 200 
—Doyle v Corn, 152 A. 329, 8 N.J 
Misc 865, affirmed 160 A. 637, 109 
N J Law 263 

NC—Crescent Hat Co. v. Chizik, 26 
S E 2d 871, 223 NJC. 371. 

Tex.—Brooks Tire Mach. Co. v. 

Shields, Civ App., 108 S.W. 1005. 

57 C J. p 441 note 5. 
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cover any payments, and the amount, is uncer¬ 
tain. 61 

(4) Reconvention and Compensation 
Reconventional demands need not be liquidated, pro¬ 
vided they are connected with, and incidental to, the 
demand sued on. A debt offered in compensation must 
be liquidated to the same extent, and only to the same 
extent, that the demand sued on is liquidated 

Reconventional demands connected with, and in¬ 
cident to, the demand sued on need not be liqui¬ 
dated, 62 but a demand m reconvention for unliqui¬ 
dated damages not arising out of the transaction 
sued on, or connected with, plaintiffs cause of ac¬ 
tion will not be allowed. 63 Although it is sometimes 
broadly stated that unliquidated damages cannot be 
set up m compensation, 64 the rule more accurately 
stated is that a debt offered in compensation must 
be equally liquidated with that of plaintiff, 65 and, 
under this latter rule, in an action on an unliquidated 
demand, unliquidated damages may be pleaded in 
compensation; 66 but m an action on a liquidated 
demand, defendant cannot plead in compensation an 
unliquidated claim. 67 

§ 43. - What Constitutes 

a. Liquidated demands 

b. Unliquidated demands 

a. Liquidated Demands 

A claim is liquidated when the amount of it has been 


ascertained or is capable of ascertainment by mere cal¬ 
culation or computation in accordance with established 
or accepted legal standards or a rule or criterion agreed 
on by the parties. 

The cases defining what is a liquidated demand 
within the meaning of statutes of set-off have been 
said to be confusing and unsatisfactory, 68 and, as 
will be seen hereinafter, vary according to the word¬ 
ing of the statute and the disposition of the various 
courts to extend or restrict the right of set-off. 
Whether damages are liquidated or unliquidated de¬ 
pends primarily on the terms of the contract it¬ 
self 69 Generally speaking, a claim is liquidated 
when the amount of it has been determined, 79 or, 
where the amount is capable of ascertainment, with¬ 
out trial 71 by jury, 72 by mere calculation or com¬ 
putation m accordance with known legal standards 73 
or established market values, 74 or by rule or cri¬ 
terion fixed by the parties or by law, 75 and, if 
there is data given from which damages can be so 
ascertained, they are liquidated, within the meaning 
of the statutory requirement. 76 A claim is liqui¬ 
dated when the amount due has been fixed by law 77 
or by a definite rule of law 78 or has been agreed on 
by the parties. 79 So, where plaintiff has acknowl¬ 
edged the amount due defendant, the claim, although 
formerly unliquidated, is so no longer, 80 and the 
same rule applies where the parties have fixed the 
value of the set-off, 81 but the rule is otherwise 


61. Mo —Schelp v. Nicholls, App, 
263 SW. 1017. 

62. La-—Ouachita Nat Bank v. Mc- 
Ilhenny, 125 So. 69, 169 La 258. 

57 C.J p 441 note 8. 

63. La —Agaisse v. Guedron, 2 
Mart ,N S , 73. 

64. La—Burbndge v. Anderson, 32 
La Ann 877. 

57 C X p 441 note 11. 

65. La.—Beyer Transp Co. v White- 
man Contracting Co, App, 187 So 
143—Blanchard v. Bank of Mor¬ 
gan City & Trust Co, App, 185 So. 
120—Dugus v Lewis-Chambers 
Const Co, App, 185 So 59, annul¬ 
led on other grounds 187 So. 117— 
Brock v. Natalbany Lumber Co, 
App, 179 So 322—Jones v Davis, 
App , 155 So 269—Sliman v. Mah- 
took, 136 So 749, 17 La.App. 635 

57 C J p 441 note 12 

66 . La—Succession of Durnford, 8 
Rob. 488—Walker v McMurray, 
125 So. 486, 12 La App 356 

67. La—Blanchard v. Bank of Mor¬ 
gan City & Trust Co, App f 185 So 
120—Del Bondio v. Albrecht, App, 
181 So. 610—Jones v. Davis, App, 
155 So 269—Bennett v. Bordelon, 
App , 146 So 176 

57 C.J. p 442 note 14. 


63. Tex.—Harrington Lumber Co. v 
Smith, 99 SW. 110, 44 Tex. Civ App 
363. 

Va —Odessky v. Monterey Wine Co , 
49 S.E 2d 330, 188 Va 184 

69. Ky—Corpus Juris quoted in 
McFall v Burley Tobacco Grow¬ 
ers’ Co-op Ass’n, 54 S W 2d 922, 
925, 246 Ky 278 

Va—Dexter-Portland Cement Co. v 
Acme Supply Co, 133 SE 788, 
147 Va 758. 

70. La—Saumer v Saumer, 47 So 
2d 19, 217 La. 607—Moore v. Ham¬ 
ilton, 133 So. 790, 16 La App 630 

Okl-—Wood & Co. v. Sutton, 61 P.2d 
700, 177 Okl 631. 

57 C X p 432 note 95. 

71. Ky—McFall v. Burley Tobacco 
Growers’ Co-op. Ass'n, 54 S.W.2d 
922, 246 Ky. 278 

72. D.C.—Dale v. Richards, 21 D C. 
312. 

73. TJ S —Hoffman v. Gleason, CCA 
Mich, 107 F 2d 101 

iPa—In re Gordon, 176 A. 494, 317 
Pa. 161. 

74. U S —-Hoffman v. Gleason, CCA 
Mich, 107 P 2d 101 

75. D C.—Dale v Richards, 21 DC 

312 , 

57 C J p 432 note 97.* ; ' j 
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76. U S —Marks v. Spitz, D.C Mass., 
4 FRD 348 

Ky—Corpus Juris quoted in McFall 
v. Burley Tobacco Growers’ Co-op. 
Ass’n, 54 SW.2d 922, 925, 246 Ky 
278 

Me—Barton v. McKay, 193 A. 733, 
135 Me 197—Lams on v Dingo 
Fish Co, 147 A. 655, 128 Me 364 

Va—Corpus Juris cited in Odessky 
v Monterey Wine Co., 49 S.E 2d 
330, 333, 188 Va. 184—John H 
Maclm Peanut Co. v Pretlow & Co., 
11 S E 2d 607, 176 Va. 400. 

57 C J p 432 note 96 

77. Okl.—Wood & Co v. Sutton, 61 
P.2d 700, 177 Okl. 63± 

78. Tenn—Lowry v. Hawes, 10 
Heisk 688, 

57 C J p 433 note 11. 

79. Ill —Robison v Hibbs, 48 Ill. 
408, 410 

Okl—Wood & Co. v. Sutton, 61 P.2d 
700, 177 Okl. 631. 

80. Tex.—Tolbert v. Swam, KUiv App, 
137 S W 2d 1051 

57 C J. p 432 note 98. 

81. Tex—Arlington First Nat Bank 
v Lynch, 25 SW. 1042, 6 Tex.Civ 
App 590. 
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where the parties have agreed as to the amount only 
conditionally. 82 

Although, as discussed supra § 41 b (1), it has 
been said that the right to maintain indebitatus as¬ 
sumpsit for a claim is a test m favor of its allow¬ 
ance as a set-off, and not whether the demand is 
liquidated or unliquidated, 83 there is authority to the 
effect that defendant's claim is so liquidated as to 
entitle him to use it as a set-off when it would sup¬ 
port an action of indebitatus assumpsit, 84 as for the 
value of property appropriated, 85 or for goods sold 
and delivered, 86 or money had and received. 87 Un¬ 
der the rule that any claim capable of exact ascer¬ 
tainment is a liquidated demand, it is held that there 
may be a set-off of claims arising on contract, the 
amount of which can be shown by the testimony 
of witnesses acquainted with the market. 88 A 
counterclaim for commissions for procuring a sale 
of property is liquidated, although the parties did not 
agree on the amount of commissions to be paid, the 
usual and customary charges for the performance of 
such services being read into the contract by opera¬ 
tion of law 89 Defendant's claim for brokers' com¬ 
missions is not unliquidated where there is no con¬ 
troversy 'as to the price to be paid for the services 
performed, although there is a dispute as to whether 
defendants had performed any services. 90 Other 
claims which have been held sufficiently certain or 
liquidated within the meaning of statutes of set-off 
include claims for fees, 91 salary, 92 loss of profits, 93 
the conversion of money, 94 a specific sum owing by 
plaintiff to defendant, 96 such as accrued alimony, 96 
a definite sum of money paid under a contract, 97 


as the price or value of goods received by plaintiff 
under a contract, performance of which he pre¬ 
vents, 98 an agreed price for work and labor, 99 
money advanced, 1 money which defendant bank was 
led to pay its customer because of the negligence of 
plaintiff, a clerk in the bank, in having overstated 
the balance to a customer's credit, 2 the alleged dif¬ 
ference between the price plaintiff as agent for 
defendant in the sale of notes received therefor and 
the price he represented himself to have received, 3 
the sum paid by an original contractor to repair a 
wall which collapsed through the act of a subcon¬ 
tractor, 4 and the contract price of a specified quan¬ 
tity of defective goods sold to defendant by plain¬ 
tiff 5 In an action for the purchase price of food 
guaranteed to conform to the pure food law, a fine 
paid by defendant by reason of the impurity of the 
food is m the nature of liquidated damages for 
breach of contract, 6 and not, as between the parties 
to the suit, a penalty. 7 

Account annexed . A claim on an account an¬ 
nexed to the pleading is one for liquidated damages, 
notwithstanding allegations showing that defend¬ 
ant’s right to recover thereon arose out of a breach 
of contract, 8 

b. Unliquidated Demands 

An unliquidated demand is one, the amount of which 
is unascertained and incapable of ascertainment by mere 
computation or calculation in accordance with agreed 
on criteria or established or accepted legal standards. 

Generally speaking, a demand is not liquidated 
unless it appears how much is due; 9 unliquidated 
damages are unascertained damages. They are such 


82. N Y —Diehl v General Mut. Ins 
Co , 3 N.Y Super 257. 

57 C.J. p 432 note 1 

83. Va.—Dexter-Portland Cement 
Co. v. Acme Supply Co., 133 SE. 
788, 147 Va 758. 

84. Ky — Corpus Juris quoted in 

McFall v. Burley Tobacco Grow¬ 
ers' Co-op Ass’n, 54 S W 2d 922, 
925, 246 Ky 278 

N.J —Scarano v Scarano, 28 A 2d 
425, 132 N JEq 362. 

57 C J p 432 note 4. 

85. Va —Tidewater Quarry Co v 
Scott, 52 SE 835, 105 Va 160, 115 
Am S.R. 864. 

57 C J p 432 note 5. 

86. Ky.—Jenkins v Richardson, 6 
J J.Marsh 441, 22 Am D. 82. 

87. Conn —Bulkeley v. Welch., 31 
Conn. 339. 

Ky—Wake v. Commonwealth Bank, 
2 Dana 394. 

88. Conn.—Avery v Brown, 31 Conn 
398—Bulkeley v. Welch, 31 Conn 
339 

57 *\J p 432 note 8. 


89. Tex —Shaw v Faires, Civ App., 
165 S.W. 501. 

90. Ark—Burton v. Blytheville 

Realty Co, 158 S.W. 131, 108 Ark 
411 

57 C J p 433 note 12. 

91. Tex —Cocke v. Wright, Civ App., 
299 S W 446 

57 C J P 433 note 13. 

92. Tex.—Cocke v Wnght, supra. 

93. Va—New Idea Spreader Co. v 
Rogers, 94 S E. 351, 122 Va. 54. 

57 C.J. p 433 note 15 

94. Tex—Jones v. Hunt, 12 SW 
832, 74 Tex 657. 

95. Ill—Luther v Mathis, 211 Ill 
App 596. 

96. WVa—Harman v Harman, 196 
SE 361, 120 WVa. 199. 

97. Ill —Ideal Coated Paper Co. v 
Cupples Envelope Co., 169 Ill App 
484 

Mo—Moore v. Black, App, 275 S W. 
549 

98. W.Veu—West Virginia Pulp, etc, 

70 


Co. v. Whitmore, 109 S E. 722, 89 
WVa. 622 

57 C.J. p 433 note 19. 

99. Tex—Tolbert v. McSwam, Civ. 
App., 137 S W 2d 1051 

1. Tex —Cocke v. Wright, Civ.App , 
299 SW 446 

2. Tex—Commercial State Bank v 
Van Hutton, Civ App , 208 SW. 363. 

3. Tex —Andrews v. "Whitehead, Civ 
App., 60 S.W. 800. 

4. Ill.—Kraft v. Grider, 221 Ill.App. 
467. 

5. Tex.—Birdsong v. Azar, Clv.App., 
258 S.W 197. 

57 C J. p 433 note 24. 

6. Pa.—Dannenhauer v. Woods, 16 
Pa.Dist 226, 33 Fa.Co, 258. 

7. Pa.—Dannenhauer v. Woods, su¬ 
pra. 

8. Mass—Ford v. Burchard, 130 
Mass. 424. 

9. Va—Dexter-Portland Cement Co. 
v. Acme Supply Qo„ 133 S.E, 78$, 
147 Va 758. 
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as rest m opinion only , 10 which cannot be ascer¬ 
tained by computation or calculation , 11 but require 
ascertainment by a jury , 12 whose verdict is regulated 
by the peculiar circumstances of each particular 
case . 13 Claims which would have to be determined 
from the conflicting opinions of witnesses are nei¬ 
ther liquidated 14 nor capable of being ascertained 
by calculation ; 15 and so, where data for calculating 
the amount of a claim depend on values to be es¬ 
tablished by witnesses, the claim is not liquidated . 16 

Thus damages are so unliquidated as not to be the 
subject of set-off, when there is no criterion pro¬ 
vided by the parties or by the law for their ascer¬ 
tainment , 17 or when they have not been adjusted, 
or settled, or agreed on by the parties , 18 and, if 
there is a genuine controversy as to which of two 
sums is due, the demand is unliquidated 19 Where 
the trial of the issues under defendant’s set-off 
would involve the question as to whether or not 
there were any damages and, if so, how much, and 
would necessarily require proof as to market value, 
it cannot be said that the amount of damages is 
fixed and certain ; 20 and a claim for damages for 
failure to deliver goods in pursuance of an executory 
contract of sale is a claim for unliquidated dam¬ 
ages , 21 notwithstanding the Uniform Sales Act 
states the measure . 22 Damages for breach of cove- 


§ 43 

nant 23 or breach of warranty 24 are regarded as un¬ 
liquidated; and the same has been held as to dam¬ 
ages for breach of a contract not to carry on a par¬ 
ticular business in a certain place , 25 a claim to an 
inchoate or contingent right of dower , 26 charges for 
changes and repairs, made by the purchaser of ma¬ 
chinery and billed to the seller , 27 damages for de¬ 
fects in goods sold and delivered , 28 damages for 
the flowing of land , 29 a claim for the market value 
of work and labor , 30 a claim on an unsettled part¬ 
nership account , 31 and a claim for breach of a con¬ 
tract to renew or procure insurance . 32 A claim re¬ 
coverable only by action of account or bill m equity 
is so unliquidated as not to be the subject of set¬ 
off . 33 

Although it has been held that, where defendant 
counterclaims for plaintiff’s breach of an agree¬ 
ment to pay his expenses and the reasonable value 
of his time in the performance of services, the value 
of the time and amount of expenses being alleged, 
the items so claimed are not unliquidated , 34 there 
is authority to the effect that damages from breach 
of contract are not rendered certain and capable 
of calculation by allegations m the declaration of 
set-off in respect of the prices which defendant had 
to pay to supply himself with the goods contracted 
for , 35 or by the statement of the exact amount of 


10. 111.—American Laundry Mach 
Co. v. Barr, 176 Ill.App. 519. 

Md—Schlens v. Poe, 97 A. 649, 128 
Md 352. 

Va —Corpus Juris cited in Odessky v 
Monterey Wine Co, 49 S E 2d 330, 
333, 188 Va 184—John H. Maclin 
Peanut Co v LPretlow & Co, 11 S 
E 2d 607, 176 Va. 400. 

57 C.J. p 434 note 40. 

11. N.H.—Derry Loan & Discount 
Co. v Falconer, 152 A. 427, 84 
N.H. 450 

Va—John H. Maclin Peanut Co. v. 
Fretlow & Co., 11 S E.2d 607, 176 
Va 400 

57 C J. p 434 note 41. 

12. Mass —Taylor-Stites Glass Co. v. 
Manufacturers’ Bottle Co., 87 N.E. 
558, 201 Mass. 123. 

57 C.J. p 434 note 42. 


F Schmelzer, etc, Arms Co, 86 S. 
W. 489, 110 Mo App 406 
57 pj. p 434 note 47. 

18. La—Jones v Davis, App, 155 
So 269—Bennett v Bordelon, App, 
146 So 176. 

Tenn—Arco Co. v. Garner, 227 S.W. 
1025, 143 Tenn. 262. 

19. Va.—Dexter-Portland Cement 
Co v. Acme Supply Co., 133 S E. 
788, 147 Va 758 

20. Ill.—Benedict v. Bear, 252 Ill. 
App. 439. 

57 C.J. p 435 note 50 

21. Ga—Findlay Brick Co v. Amer¬ 
ican Sewer Pipe Co., 89 S E. 535, 
18 Ga App 446. 

57 C J. p 435 note 51. 

22. Md.—Westminster Metal, etc, 
Co v. Coffman, 91 A. 716, 123 Md. 
619. 


Bldg, etc, Co., 223 S.W. 813, 204 
Mo App. 539 

28. Ill—Illinois Glass Co. v. Ozell 
Co., 197 Ill App 626. 

29. Mass.—iPitts v. Holmes, 10 Cush. 
92. 

30. Tex.—Tolbert v McSwam, Civ. 
App, 137 SW.2d 1051. 

31. Mo—Willis v. Barron, 45 S.W. 
289, 143 Mo 450, 65 Am SR 673 
—Berthold v. O’Hara, 25 S.W. 845, 
121 Mo. 88—Jones v. Shaw, 67 Mo. 
667—Leabo v Renshaw, 61 Mo 292 
—Wright v. Jacobs, 61 Mo. 19— 
Glaus v. Gosche, App., 118 SW.2d 
42—State v. McHale, 16 Mo App 
478 

N.Y.—Perlman v. Perlman, 247 NT. 
S. 453, 139 Misc 396, appeal dis¬ 
missed 257 N.Y S. 53, 235 App Div. 
317 

32. Tex.—Wise v. Ferguson, Civ. 
App, 138 SW. 816. 

33. Pa—Russell v. Miller, 54 Pa. 
154. 

67 C.J p 435 note 62. 

34. Tex.—McKinney v. Southwest¬ 
ern Liquor Co, Civ.App., 201 S.W. 
1162—McCarty v, Squyres, Civ 
App., 34 S.W. 356. 

35. Mass —TayloT-Stites Glass Co. 
v Manufacturers* Bottle Co., 87 ft. 
E. 558, 201 Mass 123. 


13. Va.—Tidewater Quarry Co. v. 
Scott, 52 SE 835, 105 Va. 160, 115 
Am S.R 864, 8 Ann.Cas. 736. 

57 C J. p 434 note 43. 

14. Mich.—Carter v. Jaseph, 12 N. 
W. 876, 48 Mich. 615. 

15. Mich—Carter v. Jaseph, supra 
67 C J. p 434 note 45. 

16. Mich—Smith v. Warner, 14 
Mich. 152. 

17. Mo.—Scarritt Estate Co. v.“ J. 


23. Mo.—State v. Eldridge, 65 Mo. 
584 

57 C J. p 435 note 53. 

24. W.Va—American Sugar Refining 
Co. v Martin-Nelly Grocery Co, 
111 S.E. 759, 90 W Va 730. 

57 C J p 435 note 54 

25. Ky.—Collins v. Farquar, 4 Litt. 
153. 

26. Ala.—Johnston v. Smith, 70 Ala. 
108. 

27. Mo—Hofflnan v. Hiram Lloyd 
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damages claimed , 36 and the verification of an open 
account sued on does not affect the nature of the 
demand so as to make it a certain demand within a 
statute providing that, if plaintiff’s suit is founded 
on a certain demand, defendant shall not be permit¬ 
ted to set off unliquidated or uncertain damages 
founded on a tort or breach of covenant on the 
part of plaintiff . 37 

§ 44. Legal and Equitable Claims or De¬ 
mands 

In the absence of statutes authorizing it, an equitable 
demand ordinarily may not be set off in an action at law; 
but under code provisions, statutes, or rules of court to 
such effect, equitable demands may be asserted by way 
of set-off and counterclaim. 

In the absence of statutes authorizing it, an equi¬ 
table claim ordinarily may not be set off, counter¬ 
claimed, or recouped m an action at law 38 Such 
relief has been granted, however, m an action 
brought by the administrator of an insolvent es¬ 
tate ; 39 and in an action at law against the equita¬ 
ble owner of a judgment obtained by a third party 
against plaintiff, it was held that the judgment was 
a proper set-off . 40 In the federal courts an equita¬ 
ble defense has been held not available as a set-off 
in an action at law 41 

Under code provision , statute , or rule of court 
Under a court rule to such effect, an equitable 
claim which arises out of the transaction which is 
the subject matter of the suit may be set up as a 
counterclaim thereto ; 42 and under some statutes 
or rules of court, an equitable demand may be set 
off against a claim for money demands on con¬ 
tract , 43 or counterclaimed regardless of whether it 
arises from the same transaction as plaintiff's de¬ 
mand and irrespective of the nature of plaintiff’s 
demand . 44 Under a statute permitting defendant, 
in an action on a debt, to plead any counterclaim 
which he may have, subject to such limitations as 


may be prescribed by law, in the absence of provi¬ 
sions limiting the right, defendant may, in an ac¬ 
tion at law, set off an equitable demand 45 It has 
been held that a claim at law may be set off against 
a claim sounding m equity , 46 and, under a provi¬ 
sion to such effect, legal as well as equitable coun¬ 
terclaims may be interposed in an equitable action . 47 
On the other hand, under a statute providing that 
a counterclaim shall be one on which suit might 
be maintained by defendant against plaintiff, a valid 
counterclaim in an equity suit must contain matters 
of equitable, and not legal cognizance . 48 Statutes 
authorizing set-offs have been held to recognize no 
greater range of equitable claims than that permit¬ 
ted by established chancery practice . 40 

Where the code provides that counterclaims may 
be such as were formerly denominated legal or 
equitable, a corporate defendant may, in an action 
on a promissory note, counterclaim for secret prof¬ 
its made m the transaction by its director through 
the medium of plaintiff as trustee ; 50 and, where 
plaintiff sues to recover possession of land, defend¬ 
ant may set up his claim thereto as cestui que trust 
and compel plaintiff to -convey legal title to him 51 
In an action at law by the vendee in a contract for 
the purchase of real estate to recover the purchase 
money paid under the contract, defendants may in¬ 
terpose an equitable counterclaim for specific per¬ 
formance , 52 and so, where plaintiff brings an action 
to recover rent, defendant may set up as a counter¬ 
claim an extinguishment of the right to recover rent 
under an option in the lease, and also demand a 
specific performance of an agreement therein to 
convey . 53 

In an action in the nature of ejectment for non¬ 
payment of rent, defendant may set up an equi¬ 
table counterclaim for damages resulting from his 
partial eviction from the demised premises . 54 Where 
a vendor of land brings an action for possession 


36. Mass —Taylor-Stites Glass Co 
v Manufacturers’ Bottle Co, su¬ 
pra. 

37. Tex —Hallman v. Levytansky, 
Civ.App , 102 S W 463. 

38. Mo—State v Weatherby, 129 S 
W 2d 887, 344 Mo 848. 

Or—iJacobson v. Wheeler, 230 F.2d 
550, 191 Or 384 
57 CJ. p 442 note 16, 

Equitable set-off generally see supra 

§ 5 . 

39. Me—Lyman v Estes, 1 -Me 182 

49. Va—-Wartman v. Yost, 22 Gratt 

505 , 53 Va 595. 

41. U.S —Elliott v. Feet, PCPa, 192 
F. 699, affirmed 202 P. 434, 120 1C 
CA 540 

57 C J. p 442 note 20. 


42. Mass—Stuart v Sargent, 186 1ST 
E 649, 283 Mass. 536. 

43. Ind—Hoblesville Milling Co v 
Johnson, 65 IN’E 2d 250, 116 Ind 
App 437. 

44. Ill —People ex rel. Bradford 
Supply Co v. Circuit Court of Pu¬ 
laski County, 66 HE 2d 420, 393 Ill 
520—Townsend v Brinton, 10 TOD 
2d 832, 292 Ill App 633 

H J —Massan v. Emsiedler, 78 A 2d 
572, 6 N J. 303. 

45. Tex —Beeves v. White, Civ.App , 
161 SW 43. 

46. Cal.—Bank of America Hat 
Trust & Savings Ass’n v. Bichard- 
son, 85 P.2d 139, 29 Cal.App 2d 554 

47. U S.—Tavitoff v Stepovich, C 
C.A Alaska, 91 P 2d 106. 
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48. Or—Wiggins v. Hendrickson, 
229 P 2d 652, 191 Or. 285. 

49. Conn —Hartford Hat. Bank & 
Trust Co v. Riverside Trust Co, 
167 A 811, 117 Conn. 276. 

50. H Y —Hew York Trust Co. v 
American Realty Co, 213 H.Y S 
569, 215 App.Div 416. 

57 C J. p 442 note 22. 

51. H C.—Dempsey v. Rhodes, 93 H 
C 120. 

52. HY.—Wemheimer v. Ross, 99 H 
E. 145, 205 H.Y, 518. 

53. HY.—Hicksville, etc, R. Co v 
Long Island R Co, 48 Barb. 355 

54. H.Y—Blair v. Claxton, 18 N.Y. 
529. 
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against his vendee, who has been let into possession, 
the title being reserved, the latter may, by counter¬ 
claim in the same action, set up the contract of sale 
and ask for an account of the payments on the pur¬ 
chase money 55 In an action to recover the contract 
price of goods sold, defendant may counterclaim 
for an accounting of trust funds held by plaintiff, 
such relief necessarily or properly being involved 
in the action; 56 and in an action on promissory 
notes, given for the price of an interest m a chattel, 
defendant may set up an equitable counterclaim for 
an accounting of moneys subsequently received by 
plaintiff from the use or unlawful sale of the prop¬ 
erty. 57 The amount due on a bond for the con¬ 
veyance of land may be counterclaimed m an action 
on a promissory note against the maker of the bond, 
where plaintiff was in possession of the land and 
defendant offered to make the conveyance provided 
for. 58 

§ 45. Secured Claims 

A secured claim may ordinarily be set off or asserted 
as a counterclaim without first surrendering or exhaust¬ 
ing the security; and an unsecured claim may be set 
off against a secured claim. 

Since, as discussed in Pledges § 55 d (2), a pledgee 
is as a general rule under no obligation to surrender 
or enforce collaterals held by him before suing on 
the principal obligation, a secured claim may be set 
off without first surrendering the security, 59 or ex¬ 
hausting it; 60 nor is defendant compelled to realize 
on the security before setting up the demand as 
a counterclaim, 61 in the absence of an agreement to 
the contrary. 62 Conversely, a claim unsecured may 
be set off against a' secured claim 63 

§ 46. Penalties 

Whether or not a penalty may be set off or counter¬ 
claimed depends both on the statute involved and the 
nature of the penalty. 

On the ground that a claim for a statutory penalty 
is for a sum certain rather than for a tort act, it 
has been held defendant may set off such a claim 


under a statute permitting a set-off m a suit for 
any debt and allowing a debt itself to lie for this 
set-off 64 or providing that mutual debts and liqui¬ 
dated or unliquidated demands not sounding in dam¬ 
ages merely may be set off, 65 So, a party was au¬ 
thorized, m an action on a promissory note, to set 
off double damages provided by statute for in¬ 
juries to property by disloyal parties during the 
Civil War 66 On the other hand, where recovery 
only by direct action is expressly provided by statute, 
penalties may not be recovered by way of counter¬ 
claim or other defensive pleading. 67 A statute 
authorizing a town to recover m an action of debt 
a penalty from a collector of taxes for failure to 
file his accounts, however, being exclusive of other 
remedies, the amount of the penalty cannot be set 
off m an action by the collector to recover his agreed 
compensation for collecting the taxes; 68 and under 
a statute requiring a counterclaim to be based on a 
contract existing at the time of the commencement 
of the action, a counterclaim .based on defendant's 
right as creditor of a manufacturing corporation to 
recover a statutory penalty of plaintiff, trustee 
thereof, for the latter’s failure to file the yearly re¬ 
port of the company will not lie. 69 

Under federal equity rule authorizing a counter¬ 
claim arising out of the transaction which is the 
subject matter of the suit or which may be the sub¬ 
ject matter of an independent suit in equity, defend¬ 
ant, sued on secured promissory notes, could not 
counterclaim for the statutory penalty for failure of 
plaintiff, as assignee of such notes, to enter the as¬ 
signment on the margin of the record of the lien. 70 

§ 47. Taxes 

A claim for taxes generally is not a proper subject of 
set-off, recoupment, or reconventional demand. 

A claim for taxes is not such a debt, demand, con¬ 
tract, or judgment as is allowed to be set off under 
the statutes of set-off, which are construed uni¬ 
formly, in the light of public policy, to exclude the 
remedy m an action on any indebtedness of the state 


55. N C.—Pearsall v Mayers, 64 N. 
C 549 

56. Okl —Wyman v Herard, 59 «P 
1009, 9 Okl. 35 

57. Wis —Boyd v, Beaudin, 11 N.W 
521, 54 Wis 193 

58. Wis —Atwater v. Schenck, 9 
Wis. 160 

59. Mich—-Wallace v Finnegan, 14 
Mich. 170, 90 Am T> 243 

57 CJ p 443 note 33. 

60. W.Va—Hudkms v. Ward, 3 S 
S3. 600, 30 WVa. 204, 8 Am S R 22. 

61. N.Y —Mattern v. Sage, 9 N.Y S 


527, 16 Daly 142, affirmed 32 N.E 
649, 134 N.Y 617 

57 C J P 443 note 35 

62. ‘Mich—-Willard v Fralick, 31 
Mich. 431. 

63. Ind—Spencer v. Chnsman, 15 
Ind 215 

N.C.—Dameron v. Carpenter, 130 S 
E. 328, 190 N.C. 595. 

64. WVa—Beuke v. Boggs Run 
Mm, etc, Co, 130 SE 132, 100 W 
Va. 141 

57 C J p 443 note 40 

Definition and nature of penalties 
see Penalties § 1. 
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65. Ala—Rosser v Bunn, 66 Ala 89 

57 C.J. p 443 note 41 

66. Ky—Haddix v. Wilson, S Bush 
523 

67. S C.—Globe Indem Co v Coop¬ 
er Motor Lines, 33 SE.2d 405, 206 
SC 154 

68. Me.—Bragdon v. Freedom, 24 A. 
895, 84 Me 431. 

69. N.Y.—Clapp v. Wright, 21 Hun 
240. 

57 C J p 443 note 44. 

70. XI S.—Bankston v Commercial 
Trust, etc, Bank, Miss, 250 F, 985, 
163 C.C A 235. 
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or municipality to one who is liable to the state or 
municipality for taxes 71 Neither are they a proper 
subject of recoupment, since they do not arise out 
of the contract or transaction sued on. 72 A con¬ 
stitutional provision that taxes shall be collected 
without suit precludes a reconventional demand 
made for taxes, praying for a personal judgment 
against the tax debtor. 73 

§ 48. Parties to, and Mutuality of, Cross De¬ 
mands 

a. In general 

b. In equity 

c. Demands in favor of or against third 

persons 

a. In General 

(1) In general 

(2) Set-off 

(3) Counterclaim 

(1) In General 

As a general rule, In order that the defendant may 
set up a demand in recoupment, compensation, or re- 
convention to the plaintiff's demand, the demands must 
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be mutual and subsisting between the same parties and 
must be due in the same capacity or right. 

As a general rule, in the absence of a statute 
providing otherwise and subject to certain excep¬ 
tions, in order that defendant may set up a demand 
in recoupment to plaintiff’s demand the demands 
must be mutual and subsisting between the same 
parties, 74 and must be due in the same capacity or 
right 75 This rule applies when defendant sets up 
his demand in compensation of plaintiff’s demand 76 
or when defendant sets up his demand in recon¬ 
vention 77 In accordance with statutory provisions, 
compensation cannot take place to the prejudice of 
the rights of a third person. 78 

(2) Set-Off 

As a general rule, in order to warrant a set-off the 
demands must be mutual and subsisting between the 
same partres, and furthermore must be due in the same 
capacity or right, and there must be mutuality as to the 
quality of the right 

It is a broad general rule of practically universal 
application that, m the absence of statutes otherwise 
providing and subject to certain exceptions, m 
order to warrant a set-off the demands must be mu¬ 
tual and subsisting between the same parties, 79 and 


71. Neb—Nebraska City v. Nebras¬ 
ka City Hydraulic Gas Light, etc., 
Co, 2 NW. 870, 9 Neb 339. 

47 C J. p 443 note 49. 

72. Mass—Home Sav. Bank v. Bos¬ 
ton, 131 Mass. 277. 

73. La—Rivers v. New Orleans, 8 
So. 484, 42 La.Ann 1196 

74. Mass—Holton v American Pas¬ 
try Products Corporation, 174 N.E 
663, 274 Mass 268. 

57 C ,J p 446 note 58. 

75. Conn—Kmne v. New Haven, 32 
Conn 210. 

Ga—Kinard v Sanford, 64 Ga. 630 

76. La—Edwards v Max Thieme 
Chevrolet Co, App, 191 So. 569— 
Brock v. Natalbany Lumber Co, 
App, 179 So 322'—Pan American 
Petroleum Corporation v. Feather- 
stone, App, 153 So. 566. 

57 C J* p 446 note 60 

77. La—Findley v. Breedlove, 4 
Mart.,N S , 105. 

Party called In warranty to de¬ 
fend an action the same as, or in 
place of, the original defendant, may 
plead in reconvention the same as 
the original defendant.—Warren v. 
Creel, La App , 191 So. 153 

78. La—In re Liquidation of Canal 
Bank & Trust Co, 162 So. 31, 182 
La 421, 102 ALE 1091 

Prejudice held not shown 
La—Saunier v Saumer, 47 So.2d 
19, 217 La 607 

79. U.S.—American Sur Co. of New 


York v City of Akron, CC.A.Ohio, 
95 F 2d 966—Southern Ry Co. v. 
Elliott, CCAS.C, 86 F 2d 294- 
Western Powder Mfg Co. v Brew- 
erton Coal Co, C.C A.I11., 81 F 2d 
85, certiorari denied Central Illi¬ 
nois Elec. & Gas Co v Manufactur¬ 
ers Finance Co, 57 S.Ct 11, 299 
US 549, 81 LEd 404—Jewett v 
Martinsville Milling Co., C.C.A. 
Ind., 76 F 2d 153—Minneapolis Nat. 
Bank of Minneapolis, Kan , v. Lib¬ 
erty Nat. Bank of Kansas City, 

! C.C.A Kan, 72 F 2d 434—Dickens 
v. Howard, C C A Ga., 67 F 2d 263 
—Barrington v Maner, CCA Tex , 
54 F 2d 917—Hutchinson Coal Co 
v filler, DCWVa., 20 F.Supp 
718—Hulse v Knapp, DCNY., 20 
F Supp 137—U S. v. Clawson, DJC. 
Wyo, 13 F Supp. 178—Wisdom v 
Guess Drycleaning Co., D.C.Miss, 
6 F Supp. 762 

Ala—King v. Porter, 160 So. 101, 
230 Ala 112. 

; Ariz —Mortgage Inv. Co. of El Paso, 
Tex v Taylor, 68 P 2d 340, 49 
Ariz 558 

Cal—Harrison v. Adams, 128 P 2d 9, 
20 Cal 2d 646—-Petersen v Lyders, 
33 P 2d 1030, 139 Cal App. 303, 

certiorari denied Lyders v Peter¬ 
sen, 55 SCt 514, 294 US. 716, 79 
L Ed 1249, rehearing denied 55 S 
Ct. 635, 294 US 734, 79 L.Ed. 1262 
—-Patterson v. Henderson Tire & 
Rubber Co., 296 P 304, 112 Cal App. 
48 

Colo—Todd v. Elkins, 72 P.2d 696, 
101 Colo. 269. | 


Conn—Shippee v. Pallotti, Andretta 
& Co., 159 A. 494, 114 Conn 560 

Fla—Proodian v. Plymouth Citrus 
Growers Ass’n, 6 So 2d 531, 149 
Fla. 507—W E Lee, Inc., v. Trail¬ 
er Co. of America, 160 So 678, 119 
Fla. 696, followed in Standard 
Grove Co. v. Trailer Co. of Ameri¬ 
ca, 160 So. 927, 119 Fla 698—Ever¬ 
glade Cypress Co. v Tunmcliffe, 
148 So. 192, 107 Fla 675 

Ga—Cox v. Stowers, 50 S E 2d, 339, 
204 Ga 595—MacNeill v Bazemore, 
21 S E 2d 414, 194 Ga. 406—Hol¬ 
lingsworth v. Georgia Fruit Grow¬ 
ers, 196 S.E. 766, 185 Ga. 873- 
Trotter v. Lunceford, 195 S EJ. 475, 
57 Ga App 358 

Ind—Hammond Pure Ice & Coal Co. 
v Heitman, 47 N E 2d 309, 221 Ind. 
352, 145 ALR. 997—Teeters v. City 
Nat Bank of Auburn, 14 NE 2d 
1004, 214 Ind 498, 118 AL.R 383 
—Old First Nat Bank & Trust 
Co of Fort Wayne v. Snouffer, 192 
NE. 369, 99 Ind App. 325—Wolcott 
v. Pierre, 188 NE. 596, 100 Ind. 
App 16. 

Kan—Beeler & Campbell Supply Co. 
v Warren, 86 iP2d 482, 149 Kan. 
135 

Ky—McBride v. Dewey Portland Ce¬ 
ment Co., 181 S W 2d 46, 297 Ky. 
662—Marcum v. Wilhoit, 162 S.W. 
2d 10, 290 Ky. 532—Daniel v. Wil¬ 
hoit, 158 SW.2d 153, 289 Ky. 79— 
Supreme Liberty Life Ins. Co v 
Ridley’s Adm’r, 87 S.W 2d 940, 261 
Ky 403—Louisville & N R Co. v. 
Dry Branch Coal Co., 65 S.W. 2d 
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1008, 252 Ky. 124—Sowards Ins 
Agency v Ohio Valley Fire & Ma¬ 
rine Ins. Co, 47 S W 2(3 1043, 243 
Ky, 224. 

Md.—Cockey v Hospelhorn, 11 A 2d 
466, 178 Md. 80, 128 ALR 802— 
Perring v Baltimore Trust Corpo¬ 
ration. 190 A. 516, 171 Md 618— 
Ghmgher v. Fanseen, 172 A- 75, 
166 Md. 519. 

Mass —Goldstein v. Katz, 91 IT E 2d 
237, 325 Mass 428 

Mich—Reichert v. Farmers* State 
Sav Bank, 248 N.W. 630, 263 Mich 
305 

Miss —Landau v. Landau, 187 So 
224, 185 Miss 45—General Motors 
Acceptance Corporation v. Trull, 
148 So 390, 166 Miss. 490 

Mo—Corpus Juris cited in Sturdi¬ 
vant Bank v Stoddard County, 58 
S W 2d 702, 704, 332 Mo 568—Cor¬ 
pus Juris cited in Mitchell v Bank 
of Ava, 65 S W 2d 104, 106, 333 Mo 
1195—Corpus Juris cited in Hel- 
stein v. Schmidt, App, 78 S W 2d 
132, 136—Corpus Juris cited in 

Dalton v Sturdivant Bank, 76 S.W. 
2d 425, 426, 230 Mo App 800. 

Neb —Ben B Wood Realty Co. v. 
Wood, 273 NW. 493, 132 Neb. 817 
—Luikart v. Jamieson, 256 NW 
507, 127 Neb. 670—Bliss v. Farm¬ 
ers’ Gram & Stock Co, 254 NW 
725, 127 Neb 147—State ex rel 
Sorenson v. Weston Bank, 251 N 
W. 164, 125 Neb. 612—Continental 
Nat. Bank of Lincoln v. Wilkinson, 
247 N.W. 604, 124 Neb. 675—Amer¬ 
ican Gas Const. Co v. Lisco, 241 
N.W. 89, 122 Neb 607. 

N.H.—Plante v. M. Shortell & Son, 
24 A 2d 498, 92 N.H. 38, 139 AL R 
1325. 

N.Y.—In re Consolidated Indem. & 
Ins. Co, 38 N.E 2d 119, 287 N.Y 
34—In re New York Title & Mort¬ 
gage Co. (Series Q-l), 23 N.Y S 2d 
303, 260 App.Div. 729—In re Prof- 
fen’s Estate, 24 N.Y.S.2d 889, 175 
Misc. 447—In re Schwarzmann's 
Estate, 21 N.Y S 2d 912, 174 Misc. 
834. 

N.C.—Hoyle v. Carter, 1 SE2d 93, 
215 NC 90—'In re Bank of Samp¬ 
son, 171 S E 436, 205 N.C. 333. 

Ohio—Witham v. South Side Build¬ 
ing & Loan Ass’n of Lima, 15 NE 
2d 149, 133 Ohio St 560—Andrews 
v. State, 178 NE 581, 124 Ohio 
St. 348, 83 ALR 141—Reconstruc¬ 
tion Finance Corp v. Howell Mo¬ 
tor Car Co, 31 Ohio N.P,NS., 409 

Okl—Sarkeys v. Marlow, 235 P2d 
676—Security Nat Bank of Dun¬ 
can v Johnson, 155 P 2d 249, 195 
Okl 107—Corpus - Juris cited in 
Wattenbarger v. City of Vinita, 40 
P.2d 6, 9, 170 Okl. 222. 

Pa.—Dickerson v Dickersons Over¬ 
seas Co., 85 A 2d 102, 369 Pa. 244— 
In re Kemn’s Estate, 29 A 2d 495, 
346 Fa. 127—Porter v. Levering, 


199 A 482, 330 Pa. 392—Appeal of 
Commonwealth Trust Co of Pitts¬ 
burgh, 188 A 200, 324 Pa 161, 107 
ALR. 1453—Adler v Dickstein, 
12 A 2d 489, 139 Pa Super 447— 
Ames v Coleraine Colliery Co., 200 
A 261, 131 Pa Super 286—Squire 
v Merchants’ Warehouse Co, 196 
A 915, 130 Pa Super 8—In re 

Thacher’s Estate, 17 Pa Dist & 
Co. 657, affirmed 166 A. 873, 311 
Pa 278—B F Perkins & Son v 
Capital Bakers, Com PI , 47 Dauph 
Co 399—Duddy v Ciccarone, Com. 
.PI, 57 Montg Co. 7. 

S C —Zimmerman v Home Ins. Co , 
177 S.E. 895, 175 SC 18—Corpus 
Juris quoted in Elliott v. Carroll, 
173 SE 908, 911, 172 S.C 276- 
Ex parte Rizer, 164 SE 131, 165 
SC 487 

Tex —Rose v. Motes, Civ.App , 220 S. 
W 2d 734—Thompson v Prince, 
Civ.App, 126 S W 2d 574 Error 
refused—Dennis v Smith, Civ. 
App. 49 S W 2d 909 
Va—First Nat Bank of W'aynesboro 
v. Johnson, 31 S E 2d 581, 183 Va 
227—Broaddus v Gresham, 26 S.E 
2d 33, 181 Va 725—Dickenson v. 
Charles, 4 SE2d 351, 173 Va. 393 
—Elswick v Combs, 198 SE 501, 
171 Va. 112—Stowers v. Dutton, 
171 SE 510, 161 Va 658 
Wash —Johnson v California-Wash- 
ington Timber Co., 296 P. 159, 161 
Wash 9 6 

Wis.—Hememann Bros Co. v Wendt, 
209 NW 699, 190 Wis. 503. 
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Mutuality Is implied in the word 
“set-off."—Barton v. McKay, 193 A 
733, 135 Me. 197 

A technical set-off is applicable to 
mutual demands, debts, and credits 
—Frank v. Wareheun, 7 A. 2d 186, 
177 Md. 43. 

Only cancellation of mutual indebt¬ 
edness is involved in right of set¬ 
off.—American Bonding Co v. Ander¬ 
son, C.C.AKy, 110 F 2d 961—Com¬ 
missioners of Sinking Fund of Louis¬ 
ville, Ky. v. Anderson, C.C A Ky., 110 
F,2d 961, certiorari denied Commis¬ 
sioners of Sinking Fund of City of 
Louisville v Anderson, 61 S.Ct. 28, 
311 U.S. 669, 85 L Ed. 429 
Reciprocal rights and obligations 
of the parties may be considered in 
determining whether mutuality ex¬ 
ists between the parties with respect 
to a particular transaction, as con¬ 
cerns set-off—Teeters v City Nat 
Bank of Auburn, 14 NE 2d 1004, 214 
Ind 498, 118 AL.R. 383 
Statute prohibiting payment from 
tendered set-off 

Where a statute prohibits defend¬ 
ant’s payment of plaintiff's demand 
from what is tendered as a set-off, 
parties are not mutually indebted, 
withm statute allowing set-off.— 
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Sturdivant Bank v Stoddard County, 

58 S W 2d 702, 332 Mo. 568—Smith 

v. Citizens Bank of Gerald, 106 S, 

W 2d 45, 232 Mo.App. 906. 

80. U S —Southern Ry Co v. Elli¬ 
ott, CCA SC, 86 F 2d 294—West¬ 
ern Powder Mfg Co. v Brewerton 
Coal Co, C C A Ill , 81 F.2d 85, 

certioran denied Central Illinois 
Elec & Gas Co v Manufacturers 
Finance Co, 57 S-Ct 11, 29 9 U.S 
549, 81 L Ed. 404—Jewett v. Mar¬ 
tinsville Milling Co , CCA Ind , 76 
F 2d 153—Dickens v. Howard, CO. 
AGa, 67 F 2d 263—IJ S. v. Claw¬ 
son, D.CWyo, 13 F Supp 178— 
Wisdom v Guess Drycleaning Co, 
DC Miss., 5 F Supp 762—Thomas 
v. Potter Title & Trust Co., D.C. 
Pa, 2 F Supp 12 

Ala.—King v Porter, 160 So 101, 230 
Ala 112 

Cal —Harrison v Adams, 128 P 2d 9, 
20 Cal 2d 646— Petersen v Lyders, 
33 P 2d 1030, 139 Cal.App. 303, 

certiorari denied Lyders v Peter¬ 
sen, 55 SCt. 514, 294 U.S 716, 
79 L Ed 1249, rehearing denied 55 
SCt 635, 294 US 734, 79 LEd. 
1262—Patterson v Henderson Tire 
& Rubber Co, 296 P. 304, 112 Cal. 
App 48 

Conn—Shippee v. PaZlotti, Andretta 
& Co, 159 A 494, 114 Conn 560. 

Fla —Proodian v. Plymouth Citrus 
Growers Ass'n, 6 So 2d 531, 149 Fla. 
507—Everglade Cypress Co. v. 
Tunnicliffe, 148 So 192, 107 Fla- 
675—Coffin v. Talbot, 148 So. 184, 
110 Fla. 131. 

Ga—Hollingsworth v. Georgia Fruit 
Growers, 196 SE 766, 185 Ga. 873 

Ill.—Knowles v. Goodrich, 60 Ill.App. 
506 

Ind.—Hammond Pure Ice & Coal Co. 
v. Heitman, 47 NE 2d 309, 221 
Ind. 352, 145 ALR. 997—Teeters v. 
City Nat. Bank of Auburn, 14 N.E 
2d 1004, 214 Ind. 498, 118 A.LR. 
383—Old First Nat Bank & Trust 
Co of Fort Wayne v. Snouffer, 192 
NE. 369, 99 Ind App. 325—Wolcott 
v. Pierre, 188 N.E. 596, 100 Ind.App. 
16. 

Ky —Marcum v. Wilhoit, 162 S.W 2d 
10, 290 Ky 532 —Daniel v. Wilhoit, 
158 S W 2d 153, 289 Ky 79—Su¬ 
preme Liberty Life Ins. Co. v Rid¬ 
ley's Adm’r, 87 SW.2d 940, 261 Ky 
403. 

La —Wilkinson v. Victory Gravel Co, 
150 So. 18, 177 La 1064. 

Md —Pernng v Baltimore Trust 
Corporation, 190 A 516, 171 Md. 
618—Hagerstown Bank & Trust 
Co v. Trustees of College of St 
James, 176 A. 276, 167 Md. 646— 
Ghmgher v. Fanseen, 172 A 75, 
166 Md 519 

Mo—Corpus Juris cited in Mitchell 
v Bank of Ava, 65 S W,2d 104, 106, 
333 Mo 1195—Corpus Juris cited in 
Sturdivant Bank v. Stoddard Coun- 
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of the right. 81 In order to be mutual the cross 
demands set up ordinarily must be shown to belong 
individually to defendant, 82 with a corresponding 
right to sue for them m his individual name, 83 and 
defendant, as a general rule, cannot set off a de¬ 
mand on which he is not entitled to sue in his own 
name, 81 but the names m which suit may be brought 
is not the only criterion of the right of set-off and 
mutuality of right m a set-off is not necessarily cir¬ 
cumscribed by the right to bring an action 85 

It has been held that the rule of mutuality relates 
to identity of interest at the time the right of set¬ 
off arises and not to identity of origin, 88 and that 
xhe right of set-off is not limited to mutual deal¬ 
ings 87 and need not necessarily arise between the 


same parties 88 An exception to the rule requiring 
mutuality of demands m order to warrant a set-off 
may arise out of the agreement of the parties. 89 
Under some statutory provisions either party can 
plead and prove a set-off in defense of a .claim by 
the other party, 90 and the set-off need not exist be¬ 
tween all the parties plaintiff and defendant, 91 but 
under a statute which provides that defendant may 
set forth a set-off in his answer the remedy of set¬ 
off is limited to a defendant in an acuon. 92 

Litigation between husband and wife . It has been 
held that m a suit by a wife against her husband he 
cannot plead as a set-off a promissory note given to 
his wife for moneys belonging to her before mar¬ 
riage, but remaining her separate property after- 


ty, 58 S W 2d 702, 704, 332 Mo 568 
—Corpus Juris cited in, Dalton v 
Sturdivant Bank, 76 S W 2d 425, 
426, 230 Mo.App 800 
Xeb—Ben B. Wood Realty Co v 
Wood, 273 NW 493, 132 Neb 817 
—Luikart v Jamieson, 256 NW 
507, 137 Neb 670—Bliss v Farm¬ 
ers' Gram & Stock Co, 254 NW. 
725, 127 Neb. 147—Continental Nat 
Bank of Lincoln v Wilkinson, 247 
N.W 604, 124 Neb 675 
NH—Plante v M Shortell & Son, 
24 A.2d 498, 93 NH 38, 139 ALE 
1325 

N J.—Goodwillie v City of Bayonne, 
65 A.2d 742, 2 N.J 88, 89 A L R 2d 
206 

X Y .—In re Consolidated Indem & 
Ins Co, 38 XE.2d 119, 287 N.Y 
34—Pink v Title Guarantee & 
Trust Co, 8 X E 2d 321, 274 N.Y 
167, reargument denied 10 NE2d 
575, 274 N.Y 610—In re New York 
Title & Mortgage Co (Senes Q-l), 
23 N.Y S 2d 203, 260 Apr Div 729— 
In re Proffen’s Estate, 24 N.Y S 2d 
889, 175 Misc 447—In re Schwarz- 
mann's Estate, 21 NTS 2d 912, 
174 Misc 834—In re Chinese Mer¬ 
chants' Bank, Limited, New York 
Agency, 272 N.Y S. 764, 151 IVIisc 
425. 

X C.—Hoyle v Carter, 1 S E 2d 93, 
215 N C 90—In re Bank of Samp¬ 
son, 171 SE. 436, 205 NC 333. 

Ohio—Witham v. South Side Build¬ 
ing & Loan Ass'n of Dima, 15 X.E 
2d 149, 133 Ohio St 560—Andrews 
v. State, 178 NE 581, 124 Ohio St 
348, 83 AD R 141—Reconstruction 
Finance Corp v. Howell Motor Car 
Co, 31 Ohio XP,NS, 409 

Okl —Sarkeys v. Marlow, 235 P 2d 
676— Corpus Juris cited in Watten- 
barger v. City of Vimta, 40 P 2d 6, 

9, 170 Okl. 222 

Pa—Dickerson v Dickersons Over¬ 
seas Co, 85 A 2d 102, 369 Pa 244 
—In re ICemn's Estate, 29 A 2d 495, 
346 Pa. 127—Appeal of Common¬ 
wealth Trust Co of Pittsburgh, 188 
A. 200, 324 iPa 161, 107 A LR. 1453- 


—Kelter v American Bankers’ Fi¬ 
nance Co, 160 A 127, 306 Pa 483, 
82 A.LR 999 

S.C—Zimmeiman v Home Ins Co, 
177 SE 895, 175 SC 18—Corpus 
Juris quoted m Elliott v. Carroll, 
173 S.E 908, 911, 172 SC 276 
Tex—Rose v. Motes, Civ App., 220 

5 W 2d 734—Thompson v. Prince, 
CivApp, 126 SW2d 574, error re¬ 
fused—Dennis v. Smith, Civ.App, 
49 S W 2d 909 

Va—Holman v. Stuart 51 S E 2d 
239, 188 Va 785, 6 A L R 2d 247— 
First Xat Bank of Waynesboro v 
Johnson, 31 S E 2d 581, 1S3 Va 

227 

Wash—Johnson v. California-Wash- 
mgton Timber Co, 296 P. 159, 161 
Wash 9 6 

57 C J p 445 note 56. 

81. U S —Huchmson Coal Co v. Mil¬ 
ler, DCWVa, 20 FSupp. 718 

Conn—Shippee v Pallotti, Andretta 

6 Co, 159 A 494, 114 Conn. 560 
Mo —Coipus Juris cited in Mitchell 

v Bank of Ava, 65 S.W 2d 104, 106, 
333 Mo 1195—Corpus Juris cited in 
Sturdivant Bank v Stoddard Coun¬ 
ty, 58 S W 2d 702, 704, 332 Mo 568 
Okl —Sarkeys v. Marlow, 235 P 2d 
676 

Pa—Dickerson v Dickersons Over¬ 
seas Co, 85 A.2d 102, 369 Pa 244 
SC—Corpus Juris quoted in Elliott 
v Carroll, 173 S E 908, 911, 172 S 
C 276 

57 C.J. p 445 note 57. 

82. Pa—Hunter v Henning, 103 A 
61, 259 Pa 347 

S C —Corpus Juris quoted m Elliott 
v Carroll, 173 S E 908, 911, 172 
SC 276 

83. Pa—Dickerson v Dickersons 
Overseas Co., 85 A 2d 102, 369 Pa 
244—Hunter v Henning, 103 A 
61, 62, 259 Pa 347. 

S C —Corpus Juris quoted in Elliott 
v Carroll, 173 S E 908, 911, 172 
S C. 276 

Independent action 

Test of mutuality of demand in or- 
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der to determine whether a defend¬ 
ant is entitled to a set-off‘is whether 
defendant could recover against 
plaintiff in an independent action, 
so that when legislature creates an 
action that does not admit of such 
mutuality of adjustment set-off does 
not apply—O’Dowd v U S. Fidel¬ 
ity & Guaranty Co., 189 A. 97, 117 N 
J Law 444 

84. Md —Fidelity etc, Co v. Poe, 
128 A 465, 147 Md 502. 

57 CJ p 446 note 62 

85. Pa—In re Gordon, 25 A 2d 304, 
314 Pa 2G2 —Gordon v Union Trust 
Co of Pennsylvania, 162 A. 293, 
308 Pa 493 

86. Conn —Hartford Nat Bank & 
Trust Co v Riverside Trust Co, 
167 A 811, 117 Conn 27C—Bassett 
v City Bank & Trust Co , 160 A 
60, 115 Conn 1, 81 ALR 1488. 

iPa—In re Thacher’s Estate, 17 Pa 
Dist & Co 657, affirmed 166 A 873, 
311 Pa 278 

87. Ga—Trotter v. Lunceford 195 

SE. 475, 57 Ga App. 358—Wood v. 
Keysville Lumber Co, 175 S E 

923, 49 Ga App 799 

Assigned claim as set-off or coun¬ 
terclaim see infra § 55 

88. Ga—Trotter v Lunceford, 195 
SE 475, 57 Ga App 358—Wood v 
Keysville Lumber Co, 175 S E. 923, 
49 Ga App. 799. 

89. Ill —Walker v. Chovm, 16 Ill. 
489 

90. Okl.-—Robertson V. Howerton, 
156 P 329, 56 Okl 555. 

57 C J. p 446 note 65. 

91. Ill—State Bank of St Charles 
v Burr, 14 N.E 2d 511, 295 Ill.App 
15 

Okl—Robertson v. Howerton, 156 P 
329, 56 Okl 555. 

57 CJ p 446 note 65. 

92. Ind—Anderson v Biggs, 77 N. 
E.2d 909, 11 8 Ind App. 266, 
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ward, 93 and in an action on a note by a wife against 
her husband he has been held not entitled to plead 
as set-off gratuitous improvements made by him up¬ 
on their farm owned by them as tenants m com¬ 
mon 94 On the other hand, in a husband's action 
against his wife for contribution for expenditures 
made by the husband on property owned by them, 
before their separation, as tenants m common, the 
wife has been held entitled to credit for expenditures 
made by her unless the evidence shows they were 
intended to be made without claim for credit. 95 

(3) Counterclaim 

The rule that cross demands must be mutual and sub¬ 
sisting between the same parties, in the same capacity or 
right, and that there must be mutuality as to the qual¬ 
ity of the right generally applies when the defendant sets 
up his demand as a counterclaim to the plaintiff's de¬ 
mand. 

The rule that cross demands must be mutual and 
subsisting between the same parties, m the same 
capacity or right, and that there must be mutuality 
as to the quality of the right generally applies when 
defendant sets up his demand as a counterclaim to 
plaintiff’s demand. 96 Accordingly, defendant cannot 


set up as a counterclaim allegations of such a char¬ 
acter that, if they were m the form of a complaint 
m a separate action, another person, not a party to 
the pending suit, would be a necessary defendant to 
such separate action. 97 One who is not entitled to 
sue on a contract cannot maintain a counterclaim 
based on such contract. 98 The rule as to the 
necessity of mutuality of cross demands does not 
apply where the counterclaim interposed is really 
in the nature of a cross suit within the meaning of a 
statute permitting such a suit 99 

Under some statutory provisions it has been held 
unnecessary that a counterclaim exist as between 
all parties plaintiff and defendant, 1 and, in a proper 
case, one defendant in an action can counterclaim 
against another defendant therein ; 2 but under other 
statutory provisions a counterclaim which involves 
a controversy between defendants only is not au¬ 
thorized, 3 and a counterclaim must raise issues af¬ 
fecting plaintiff 4 Under some statutes one brought 
into a lawsuit on the theory of securing a complete 
determination of the issues has been held entitled to 
proceed by counterclaim against the original plain¬ 
tiff, 5 or against the original defendant, 6 or against 


93. Ind—McCarty v. Mewhmney, 8 
Ind 512 

Debt or demand of husband or wife 
of party to action see infra § 53. 

94. ICan—Greer v. Greer, 24 Kan 

101 . 

95. Conn—Seidel v Seidel, 149 A. 
394, 110 Conn 651. 

96. U S —Minneapolis Nat Bank of 
Minneapolis, Kan, v Liberty Nat 
Bank of Kansas City, CCA Kan , 
72 F 2d 434. 

Ariz —Correll v. Peoples Freight 
Line, 68 P 2d 677, 50 Ariz 38 

Cal —Walters v. Bank of America 
Nat. Trust & Sav. Ass’n, 59 P 2d 
983, 106 ALR 55, reheard 69 P2d 
839, 9 Cal 2d 46, 110 ALR. 1259- 
Terry Trading Corp v Bar sky, 292 
P. 474, 210 Cal 428—Bond v Farm¬ 
ers & Merchants in at Bank, Los 
Angeles, 149 P.2d 722, 64 Cal App 
2d 842. 

Ga —MacNeill v Bazemore, 21 S E. 
2d 414, 194 Ga. 406. 

Ill—Corpus Juris cited in People v 
Frick, 11 N E 2d 955, 958, 367 Ill 
446—Countiss v Whiting, 29 NE 
2d 277, 306 HI,App 548. 

Ind—London & Lancashire Indem 
Co. of America v Community Sav 
& Loan Ass’n, 4 NE2d 688, 102 
Ind App 665 

Iowa—Hamman v. Roberts, 235 N 
W 751, 211 Iowa 1372. 

Neb —American Gas Const Co v 
Lisco, 241 NW 89, 122 Neb 607. 

N Y.—Select Theatres Corp v 

Harms, Inc, 78 NYS2d 159, 273 
AppDiv. 505, appeal denied 79 N 


YS.2d 880, 273 AppDiv. 1007— 

Binon v Boel, 66 N.Y S 2d 425, 271 I 
AppDiv 505, affirmed 74 N E 2d 
46G, 297 N.Y. 528—Alex Grossmann I 
& Co. v Merchants Refrigerating J 
Co, 5 NYS.2d 494, 255 AppDiv. 
146, affirmed 21 NE 2d 618, 280 N 
Y 784—In re Proflen's Estate, 24 
N Y.S 2d 889, 175 Misc 447—Tru¬ 
man Homes v Lane Holding Corp , 
88 N YS 2d 403. 

NC—Hoyle v Carter, 1 S E.2d 93, 
215 NC 90. 

Pa—Dickerson v. Dickersons Over¬ 
seas Co, 85 A 2d 102, 369 Pa 244- 
Porter v Levering, 199 A 482, 330 
Pa. 3 92—Abrahams v. Wilson, 3 A 
2d 1016, 134 Pa.Super. 297—B. F. 
Perkins & Son v. Capital Bakers, 
Com PI, 47 DauphCo 3 99—Hughes 
v. Ostroskie, Com PI, 38 Luz Leg 
Reg 9 3 

Utah—Wood v. Akndge, 36 P 2d 804, 
84 Utah 468. 

Wis—Chalupmk v Savall, 263 NW. 

352, 219 Wis 442. 

57 C J p 446 note 59. 

97. Conn—Lowndes v. City Nat 
Bank, 66 A. 514, 79 Conn 693. 

Wis —McComhe v Hollister, 19 Wis. 
269. 

98. U'S.—Craig v. Consolidated Ce¬ 
ment Corporation, CCA.Kan, 69 
F.2d 613 

Right of action vested in trustee 
Where bondholder was sued by 
corporation, bondholder’s counter¬ 
claim on defaulted bonds issued by 
corporation and on which right of 
action was vested in trustee was held 
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not maintainable on ground that only 
relief sought was use of corporation’s 
obligation represented by bonds, to 
arrive at balance owing to corpora¬ 
tion.—Craig v Consolidated Cement 
Corporation, supra 

99. Pa—Beason v Pierce, 184 A 
650, 321 Pa. 398 

1. Okl—Robertson v. Howerton, 156 
P. 329, 56 Okl. 555 

57 C J. p 446 note 65 

2. US —U S , for Use and Benefit 
of Magnolia Petroleum Co v. Core 
& Planche, DC La, 58 FSupp 607, 
modified Glassell-Taylor Co. v 
Magnolia Petroleum Co, 153 F 2d 
527. 

Ill—Sheets v. Security First Mortg. 
Co; 12 NE2d 324, 293 Ill App. 222 

3. NY.—Hillary Holding Corp v 
Brooklyn Jockey Club, 78 NTS 
2d 151, 273 AppDiv. 538, appeal 
and reargument denied 79 N Y.S 2d 
868, 273 App.Div 996—Csicsics v 
Hallay, 10 N.YS.2d 440, 170 Misc. 
364 

4. NY —Hillary Holding Corp v. 
Brooklyn Jockey Club, 78 N Y S 
2d 151, 273 App.Div. 538, appeal 
and reargument denied 79 N Y S. 
2d 868, 273 AppDiv. 996—Csicsics 
v Hallay, 10 N Y S 2d 440, 170 
Misc 364—Schwabacher v. Ehnch, 
6 N" Y.S. 2d 316, 168 Misc 869, af¬ 
firmed 6 N.Y.S 2d 381, 254 AppDiv. 
847. 

5- Ill—Lutgert v. Schaeflein, 47 N. 
E 2d 359, 318 Ill App 83 

6. Ill—Lutgert v. Schaeflein, supra. 
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both, 7 provided the nature of his claim so war¬ 
rants, 8 but under other statutes, where an additional 
defendant is brought into a suit by the original de¬ 
fendant therein, it has been held that such additional 
defendant cannot file a counterclaim against the 
original defendant. 9 

b. In Equity 

Where there are cross demands between two parties 
of such a nature that if both were recoverable at law 
they would be the subject of legal set-off, then if either 
of the demands is a matter of equitable jurisdiction the 
set-off ordinarily will be enforced in equity. 

In accordance with the rule that courts of equity 
usually follow the law m matters of set-off, in the 
absence of any intervening equity, where there are 
cross demands between two parties of such a nature 
that if both were recoverable at law they would be 
the subject of legal set-off, then if either of the de¬ 
mands is a matter of equitable jurisdiction the set-off 
ordinarily will be enforced in equity. 10 However, 
a right to an equitable set-off 11 or counterclaim 12 


will be disallowed where to permit it would impair 
or destroy the rights or equities of a third person 

As a general rule in equity, as at law, the right 
of set-off is reciprocal, and only mutual claims and 
such as are in the same right or capacity can be 
set off, 13 but this doctrine of mutuality is not per¬ 
mitted to work an injustice, for whenever it is 
necessary to effect a clear equity or to prevent an 
irremediable injustice the set-off will be allowed, in 
equity, even though the debts are not mutual, and 
the set-off, therefore, one which a court of law 
would not be authorized to make, 14 unless the 
rights of third persons will thereby be adversely af¬ 
fected 15 or unless one of the claims is owned in 
whole or m part by a third person 16 

In such jurisdictions as permit or require the ad¬ 
ministration of law and equity by the same court, 
it has been held that the equitable exception to the 
strict rule of mutuality may be applied even when 
plaintiff's action was really an action at law 17 


7- Ill—Lutgert v Schaeflem, supra 

8. Ill—Lutgert v. Schaeflem, supra 

9. Pa—Stack v Latimer, 27 Pa 
Dist. & Co. 166. 

10. Md—Berger v, Clendinen, 40 A. 
705, 88 Md 151. 

57 C J. p 446 note 68. 

An equitable cross-hill has been 
held to be a counterclaim within the 
meaning of a statute requiring a 
counterclaim to be m favor of de¬ 
fendant and against plaintiff—Wan- 
strath v. Kapel, 190 SW2d 241, 354 
Mo 565—Pulton v. Fisher, 143 S W. 
438, 239 Mo. 116 

11. Ky—Supreme Liberty Life Ins 
Co v. Ridley’s Adm’r, 87 S W.2d 
940, 261 Ky 403. 

12. U.S —Southern Pac Co v. H. 
Moffat Co, DC Nev., 45 F.Supp. 
924. 

13. U.S—Dickens v. Howard, CC. 
A Gsl, $7 F 2d 263—Union Indem¬ 
nity Co v Stevens, CC.AMiss, 57 
F2d 839—Updike v. Oakland Mo¬ 
tor Car Co, CCA.NT, 53 F.2d 369 
—In re First Nat Bank, D.CI11., 
23 F'Supp 255—Messick v Hardin, 
DC Ill, 6 FSupp 200, appeal dis¬ 
missed, CCA, Rardm v Messick, 
78 F 2d 643—Thomas v. Potter Ti¬ 
tle & Trust Co., DC.Psl, 2 FSupp. 
12 . 

Fla.—Corpus Juris cited in Durham 
Tropical Land Corporation v Sun 
Garden Sales Co, 151 So 327, 106 
Fla. 429, rehearing denied 143 So. 
758, 106 Fla. 429. 

Ga—Holmes v Walker, 63 S E 2d 
359, 207 Ga 582. 

Ky.—Greasy Brush Coal Co. v Hays, 
166 SW.2d 983, 292 Ky. 517—Su¬ 
preme Liberty Life Ins. Co. v Rid¬ 


ley’s Adm’r, 87 S W 2d 940, 261 Ky 
403—Bryant Bros, v Wilson, 69 
SW.2d 1020, 253 Ky 578 

Me —Cooper v Fidelity Trust Co , 
170 A 726, 132 Me 260. 

Md —Perring v Baltimore Trust Cor¬ 
poration, 190 A. 516, 171 Md 618 

Mo —Sturdivant Bank v Stoddard 
County, 58 S W 2d 702, 332 Mo 568 
—Smith v Citizens Bank of Ger¬ 
ald, 106 S W 2d 45, 232 Mo App. 
906—Corpus Juris cited in Dalton 
v. Sturdivant Bank, 76 S W 2d 425, 
426, 230 Mo.App 800—England v. 
Barnes, App., 70 SW2d 69 

Neb—State ex rel Sorensen v. Wes¬ 
ton Bank, 251 NW 164, 125 Neb 
612 

Ohio—Metropolitan Life Ins Co v 
Riek, 23 N E 2d 524, 62 Ohio App 
216—Black & Decker Mfg Co v 
Union Trust Co, 4 NE 2d 929, 53 
Ohio App 356—Reconstruction Fi¬ 
nance Corp v Howell Motor Car 
Co, 31 Ohio NP,NS, 409 

Pa—Abrahams v Wilson, 3 A 2d 
1616, 134 Pa Super 297. 

S.C— Corpus Juris quoted in Elliott 
v Carroll, 173 SE 908, 911, 172 
SC 276. 

Tenn —Helms v Citizens Bank o± 
Erwin, 97 S W.2d 665, 20 Tenn App. 
268 

Va—Broaddus v. Gresham, 26 S.E 
2d 33, 181 Va. 725—Elswick v. 

Combs, 198 SE 501, 171 Va 112— 
Stowers v. Dutton, 171 S E. 510, 161 
Va 658. 

57 C J. p 446 note 70 

14. U S —Commissioners of Sinking 
Fund of Louisville v Anderson, D 
CKy, 20 FSupp 217, affirmed for 
plaintiff, CCA, 110 F 2d 961, cer¬ 
tiorari denied Commissioners of 
Sinking Fund of City of Louisville 
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v Anderson, 61 S Ct, 28, 311 U S 
669, 85 L Ed 429—American Bond¬ 
ing Co v Anderson, D C.Ky, 20 F. 
Supp 217, reversed for defendant 
on other grounds, CCA, 110 F 2d 
961 

Ill —People ex rel Nelson v Joliet 
Trust & Savings Bank, 275 Ill App. 
138. 

Ind—Hammond Pure Ice & Coal Co 
v Heitman, 47 N E 2d 309, 221 Ind 
352, 145 ALR. 997—Feucht v. Real 
Silk Hosiery Mills, 12 N E 2d 1019, 
105 Ind App 405—Old First Nat 
Bank & Trust Co of Fort Wayne 
v -Snouffer, 192 NE 369, 99 Ind 
App 325—Wolcott v Pierre, 188 N 
E 596, 100 Ind App 16. 

Ky—Marcum v Wilhoit, 162 S W 2d 
10, 290 Ky 532—Corpus Juris quot¬ 
ed in Bryant Bros v Wilson, 69 S 
W 2d 1020, 1023, 253 Ky 578 

Me —Cooper v Fidelity Trust Co, 
170 A 726, 132 Me 260 

Mo—Corpus Juris cited in Dalton v 
Sturdivant Bank, 76 S W 2d 425, 
426, 230 Mo App 800 

ND—Marmarth School Dist No 12 
of Slope County v Hall, 260 N.W. 
411, 65 ND 509 

Ohio—Black & Decker Mfg. Co. v 
Union Trust Co, 4 NE2d 929, 53 
Ohio App 356 

57 C J. p 447 note 71. 

15. Pa —Appeal of Commonwealth 
Trust Co of Pittsburgh, 188 A 200, 
324 Pa 161, 107 ALR. 1453. 

16. Ind—Hammond Pure Ice & Coal 
Co v Heitman, 47 NE.2d 309, 221 
Ind 352, 145 A.L R. 997—Teeters 
v City National Bank of Auburn, 
14 NE.2d 1004, 214 Ind 498—Wol¬ 
cott v Pierre, 188 NE 596, 100 
Ind App 16 

17. Ind—Porter v. Roseman, 74 N 
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Thus equity may, m a proper case, set off a debt 
without regard to strict mutuality or whether the 
debts are due m the same right on a showing of 
insolvency 18 or m cases of nonresidence. 19 

c. Demands in Favor of or against Third Per¬ 
sons 

As a general rule a debt against a third person not a 
party to the record, or a demand against the plaintiff in 
favor of a third person not a party to the act'on cannot 
be pleaded in recoupment, compensation, or reconven- 
tion, or as a counterclaim, cross action, or set-off. 

As a general rule a debt against a third person 


not a party to the record cannot be pleaded in re¬ 
coupment, 20 compensation, 21 or as a set-off. 22 A 
debt or demand against a third person not a party 
to the record ordinarily cannot be pleaded in recon- 
vention 22 or as a counterclaim, 24 but the mere 
mention of the connection which a third person not 
a party to the action had with plaintiff in the 
transaction on which the counterclaim is based does 
not render the counterclaim defective. 25 Under 
some statutes defendant may, in a proper case, 
seek relief by counterclaim against other persons 
as well as against the original plaintiff, 26 regardless 


EL 1105, 165 Ind. 255, 112 Am S.R 
222, 6 Ann Cas. 718. 

57 O J. p 447 note 73. 

18. Ind—Old First Nat. Bank & 
Trust Co of Fort Wayne v Snouf- 
fer, 192 N.E 369, 99 IndApp 325 

Me —Cooper v. Fidelity Trust Co., 
170 A 726, 132 Me. 260 
Mo —Corpus Juris cited in Dalton v. 
Sturdivant Bank, 76 SW2d 425, 
426, 230 MoApp. 800 
ND—Marmarth School Dist No. 12 
of (Slope County v Hall, 260 N.W, 
411, 65 ND 509 

Ohio —Black & Decker Mfg. Co. v 
Union Trust Co, 4 NE 2d 929, 53 
Ohio App 356. 

57 C.J. p 447 note 74. 

Accounts of subsidiary corporations 
Corporation has been held entitled 
to set off accounts of its subsidiary 
corporations in insolvent bank 
against its debt to bank where it was 
parties* intention that corporation 
and subsidiaries were to be treated 
as one organization m their relations 
with bank, although corporation did 
not own all stock of one of its sub¬ 
sidiaries—Black & Decker Mfg Co. 
v Union Trust Co., 4 N.E.2d 929, 53 
Ohio App. 366. 

19. Ind—Porter v. Roseman, 74 N.E. 
1105, 165 Ind 255, 112 Am S.R 222, 
6 Ann Cas 718—Old First Nat. 
Bank & Trust Co of Fort Wayne v 
Snouffer, 192 NE 369, 99 Ind.App. 
325. 

20. Ga —Hollingsworth v Georgia 
Fruit Growers, 190 SE 802, 55 Ga. 
App 541, affirmed 196 SE 766, 185 
Ga 873. 

57 C.J. P 448 note 86. 

Corporations with same officers 

(1) In action on notes payable to 
one corporation, answer based on col¬ 
lateral contract with another corpo¬ 
ration with same officers, directors, 
and agents as payee corporation, al¬ 
leging breaches of collateral con¬ 
tract and damages therefrom as re¬ 
coupment was held properly strick¬ 
en since person who contracts with 
two corporations, however closely 
related, for different services must 
look to each for only its part of re¬ 
sponsibility—Hollingsworth v. Geor¬ 
gia Fruit Growers, supra. 


(2) Evidence, that corporation 
which allegedly sold inferior oil to 
buyer and corporation which sold oil 
used by buyer to blend with inferior 
oil to make oil salable occupied same 
offices, had largely same directors 
and officers, and that all stock of 
both corporations was owned by for¬ 
eign corporation was held not to 
show that corporations were a sin¬ 
gle entity so as to permit buyer to 
recoup losses sustained by reason of 
purchase of inferior oil when sued by 
corporation selling oil used for 
blending—James B Berry Son** Co. 
v. Owens, 169 So 685, 176 Miss 562. 

21. La—Pan American Petroleum 
Corporation v Featherstone, App, 
153 So. 566—Frigidaire Sales Cor¬ 
poration v. Alexandria Bank & 
Trust Co, App, 145 So. 703. 

22. Ariz—Mortgage Inv Co. of El 
Paso, Tex v. Taylor, 68 P.2d 340, 
49 Anz 558. 

Colo—Todd v. Elkins, 72 P.2d 696, 
101 Colo 269 

Md —Perrmg v. Baltimore Trust 
Corporation, 190 A. 516, 171 Md 
618 

Miss—Crosby v. Keen, 28 So 2d 322, 
200 Miss 590—Landau v. Landau, 
187 So 224, 185 Miss 45. 

Okl—Sarkeyg v. Marlow, 235 P 2d 
676 

Pa—Ciccone v. Stewart Contracting 
Co, Com PI, 37 Luz Leg Reg 379— 
Duddy v. Ciccarone, Com.Pl,, 67 
Montg Co , 7. 

R I —Columbus Exchange Trust Co 
v. Pennacchim, 27 A. 2d 187, 68 R.I. 
196. 

Tex—Giant Mfg Co v. Davis, Civ 
App., 91 SW2d 1099, reversed on 
other grounds 121 S.W 2d 590, 132 
Tex. 220. 

57 C J. p 448 note 87. 

Allied or subsidiary corporations 

(1) Set-off against one corporate 
subsidiary could not be pleaded by 
defendant in suit by another corpo¬ 
rate subsidiary of common parent 
corporation —Frigidaire Sales Cor¬ 
poration v. Alexandria Bank & Trust 
Co, La App, 145 So. 703. 

(2) Debtors of wholly owned sub¬ 
sidiary of parent corporation could 
not pay their debts to subsidiary by 
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offsetting claims possessed by them 
against parent corporation, in ab¬ 
sence of any reason for disregarding 
corporate entity #f subsidiary —-In 
re New York Title & Mortgage Co., 
296 NY.S 550, 163 Misc 42. 

(3) In action on notes payable to 
one corporation, demands based on 
collateral contract with another cor¬ 
poration with same officers, directors, 
and agents as payee corporation 
could not be set off—Hollingsworth 
v Georgia Fruit Growers, 19 Q SE 
802, 55 Ga.App. 541, affirmed 196 S E. 
766, 185 Ga 873. 

(4) In corporation's suit on note, 
defendants were held not entitled to 
set off debt due defendants by allied 
corporation, which was not connect¬ 
ed with debt evidenced by note sued 
on or with transaction out of which 
note sued on originated, on theory 
of identity of plaintiff corporation 
and debtor corporation.—Porter v. 
Wootten, 181 S.E 866, 51 Ga App. 
834. 

23. La—Bayley Mfg. Co v. Wil¬ 
helm Moss Co, 112 So. 38, 163 La. 
439. 

57 C J p 450 note 89. 

24. Anz—Sturges v Bennett, 56 P. 
2d 1038, 47 Anz. 470. 

Ill.—Aaron v. Dausch, 40 NE2d 805, 
313 Ill App. 524 

Ky—Taylor, for Use and Benefit of 
Laurel County, v Scoville, 68 S 
W 2d 423, 252 Ky 809. 

Md.—Perrmg v. Baltimore Trust 
Corporation, 190 A. 516, 171 Md 
618. 

N.Y.—A Rosen & Sons v. Silverman, 
258 NY.S. 15, 235 App Div. 524. 

Pa—Ciccone v. Stewart Contracting 
Co, Com.Pl, 37 LuzLeg.Reg. 379 
57 C J. P 449 note 88. 

25 . S.C—Farmers* Union Mercan¬ 
tile Co. r Anderson, 93 SE 422, 
108 SC. 66. 

26. Fla.—Hendricks v. Williams, 9 
So.2d 923, 151 Fla 538. 

Ky —BancoKentucky Co *s Receiver 
v. National Bank of Kentucky’s 
Receiver, 137 S.W.2d 357, 281 Ky 
784 

N.Y.—Hall v. Crailo Sweets, 29 N.Y. 




of whether such other persons are already parties 
to the action, 27 but relief must also be claimed 
against the original plaintiff 28 or the matter set up 
in the counterclaim must also affect the original 
plaintiff’s rights 29 

Demands in favor of third persons . In accordance 
with the rule of mutuality, it is very generally held 
that a demand against plaintiff m favor of a third 
person not a party to the action cannot be re¬ 
couped, 30 set off, 31 counterclaimed, 32 reconvened, 33 
or compensated, 34 m the absence of the execution 
of an assignment 35 Payments made to plaintiff by 
defendant’s agent may be pleaded in reconvention. 36 

§ 49 , - Debts and Demands of Nominal 

Parties and Real Parties in Interest 

While it has been held that the apparent legal holder 
of a claim may plead it in set-off, although the real in¬ 
terest be in another, the rule requiring mutuality of debts 
or demands has been held to refer not merely to the 


nominal plaintiff and defendant but to the real parties 
in interest 

While it has been held that the apparent legal 
holder of a claim may plead it in set-off, although 
the real interest be in another, 37 the rule requiring 
mutuality of debts or demands has been held to 
refer not merely to the nominal plaintiff and de¬ 
fendant but to the real parties in interest, 38 and it 
has further been held that the court will go outside 
of the record to find the real party. 39 Thus it has 
been held that a set-off will not be allowed against 
plaintiff if he is a mere nominal party suing for 
another beneficially interested, 40 and, on the other 
hand, it has been held that a claim against the person 
having the real beneficial interest in the cause sued 
on, although not a party to the record, may be set 
off 41 or counterclaimed, 42 and that, m cases where 
a judgment ought not to be obtained against plain¬ 
tiff for the excess over the debt sued on, as much of 
the set-off may be allowed as will extinguish the 
claim. 43 


S 2d 381, 177 Misc 120. affirmed 29 
N.Y S 2d 512, 262 App Div. 866 

27. Fla—Hendricks v. Williams, 9 
So.2d 923, 151 Fla 538 

N.Y.—Hall v. Crailo Sweets, 29 N. 
T S 2d 381, 177 Misc 120, affirmed 
29 N.Y S 2d 512, 262 App Div. 8b6 

28. Fla.—Hendricks v Williams, 9 
•So 2d 923, 151 Fla 538. 

Try —BancoKentucky Co's Receiver 
v. National Bank of Kentucky’s Re¬ 
ceiver, 137 S W2d 357, 281 Ky. 784 
NY—National City Bank of New 
Rochelle v Holzworth, 248 NYS. 
584, 231 App Div. 688—Hall v Crai- 
lo Sweets, 29 N.Y S 2d 381, 177 
Misc 120, affirmed 29 NYS 2d 512, 
262 App Div 866—Tauro v Queens- 
Nassau Transit Lines, 6 N Y S 2d 
176, 168 Misc 879—Kail v. Cedric 
Realty Co, 63 NY.S2d 461. 

29. Fla —Hendricks v Williams, 9 
So 2d 923, 151 Fla 538 

30. Del—Frantz v Templeman Oil 
Corporation, 134 A 47, 3 W W. 
Harr 221 

Fla —Marianna Lime Products Co 
v McKay, 147 So 264, 109 Fla 
275 

57 CJ p 447 note 79. 

31. Fla — Corpus Juris cited in. 
Durham Tropical Land Corp v 
Sun Garden Sales Corp, 151 So. 
327, 328, 106 Fla 429 

La—Edwards v Max Thieme Chev¬ 
rolet Co, App, 191 So 569 
Md —perring v Baltimore Trust Cor¬ 
poration, 190 A 516, 171 Md 618 
Okl—Security Nat Bank of Duncan 
v Johnson, 155 P 2d 249, 195 Okl 
107 

57 C J P 447 note 80. 

Misapplication of funds of sub¬ 
sidiary corporation, all of whose 
stock is held by holding company, 


cannot be pleaded in set-off to suit 
by holding company—Frantz v Tem¬ 
pleman Oil Corporation, 134 A 47, 3 
WWHarr, Del, 221—Tilden v Ste¬ 
venson, 130 A. 236, 33 Del. 47. 

32. Fla.—Corpus Juris cited in 
Durham Tropical Land Corpora¬ 
tion v Sun Garden Sales Co, 151 
So. 327, 328, 106 Fla 429, rehear¬ 
ing denied 143 So. 758, 106 Fla 
429 

Ga.—MacNeill v. Bazemore, 21 S E. 

2d 414, 194 Ga. 406. 

Ill—Countiss v Whiting, 29 N.E 2d 
277, 306 Ill.App 548. 

Md—Perring v. Baltimore Trust Cor¬ 
poration, 190 A 516, 171 Md 618. 
NJ—Ruchlin v. A G Motor Sales 
Corporation, 22 A 2d 767, 127 N.J 
Law 378 

Pa—Pittsburgh Radio Supply House 
v. Wattras, Com PI, 28 West.Co 
L.J. 25 

57 C J. P 448 note 81. 

33. La.—Mente & Co v. Louisiana 
State Rice Milling Co, 146 So 28, 
176 La 476. 

57 C J. P 448 note 82 
Demand of subsidiary corporation 
In action against corporation for 
price of rice bags delivered, defend¬ 
ant was held not entitled to recon¬ 
vene for defective bags shipped to 
defendant’s subsidiary whose entire 
capital stock defendant directly or 
indirectly owned —Mente & Co v. 
Louisiana State Rice Milling Co., su¬ 
pra 

34. La—Smith v, Adams, 14 La. 
Ann 409 

57 C J p 448 note 83 

35. N.Y—Newton v. Lee, 34 NE 
905, 139 NY 332 

Assigned claim as set-off or counter¬ 
claim see infra § 55. 
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33. La.—Williams v. Robinson, 39 
So 2d 848, 215 Leu 132 

37. Tex—Thomas v. Young, 5 Tex 
253 

38. U S.—Corpus Juris cited in 
In re First Nat Bank, D C Ill, 23 
F Supp 255, 258 

Pla —Proodian v. Plymouth Citrus 
Growers Ass'n, 6 So 2d 531, 149 Fla 
507. 

Pa—In re Thacher’s Estate, 17 Pa 
Dist. & Co 657, affirmed 166 A. 873, 
311 Pa 278. 

57 C J p 450 note 95 
Mutuality shown by evidence 

Mutuality which Is implied in the 
word “set-off” need not be the nomi¬ 
nal mutuality indicated by the rec¬ 
ord, but the real mutuality shown by 
the evidence —Barton v McKay, 193 
A 733, 135 Me 197—(Collins v. Camp¬ 
bell, 53 A 837, 97 Me 23. 

Equity court can look through the 
transactions and determine who are 
real parties m interest and whether, 
under the circumstances shown, such 
mutuality exists as warrants and re¬ 
quires mutual set-off—Gallagher v 
Clark, DC Iowa, 7 F Supp 158 

39. TJ S —Corpus Juris cited in In re 
First Nat Bank, D.C Ill, 23 F 
Supp 255, 258 

DC—Baltimore United Oil Co v 
Barber, 13 D C 4. 

40. Ind—Flournoy v Jeffersonville, 
17 Ind 169, 79 Am D 468. 

41. Yt—Blake v Langdon, 19 Vt. 
485, 47 AmD 701 

57 C J P 450 note 97. 

42. NY—Kelly v Rathburn, 38 N. 
Y S 2d 391, 265 App Div 883. 

57 C J p 451 note 98 

43. Ala—Bowen v. Snell, 9 Ala 481 
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In a suit by a trustee defendant may set off or 
counterclaim a debt due him from the cestui que 
trust, 44 and, conversely, m an action against a 
cestui que trust he may set off a claim, the legal 
title to which is m the trustee, 45 and a third person 
for whose benefit a simple contract has been entered 
into for a valuable consideration may plead it by 
way of set-off. 46 Notwithstanding a set-off may 
be asserted against the actual party m interest, it 
has been held necessary to show against that person 
a cause of action for which defendant could sue him 
m his own name, 47 and that such third person is 
the real party in interest. 48 Under a statute defining 
the parties between whom a counterclaim may be 
enforced, the words “defendant” and “plaintiff” 
have been held to include cestuis que trusts 49 and 
their trustees. 50 

§ 50. - Debts and Demands in Represent¬ 

ative and Individual Capacities 

a. In general 

b. Executors and administrators 

c. Trustees 

d. Public officers 

a. In General 

Ordinarily a claim against the plaintiff in a repre¬ 
sentative capacity cannot be set off in a suit brought in 


his individual capacity, and vice versa, and' an individual 
demand against a plaintiff suing m a representative ca¬ 
pacity cannot be counterclaimed. 

In accordance with the general rules requiring 
mutuality of the debts or demands, ordinarily a 
claim against plaintiff m a representative capacity 
cannot be set off in a suit brought m his individual 
capacity, 51 and vice versa, 52 and an individual de¬ 
mand against plaintiff suing m a representative ca¬ 
pacity cannot he counterclaimed 53 Similarly, when 
the cause of action sued on is defendant’s failure to 
fulfill an official or fiduciary obligation, he cannot 
set off a debt due from plaintiff to him in his in¬ 
dividual capacity, 54 and a claim due defendant in a 
representative capacity cannot be counterclaimed 
against an individual demand 55 

b. Executors and Administrators 

In the absence of a statute or court rule providing 
otherwise, ordinarily in a suit by or against an executor 
or administrator claims owed by or owing to him in his 
individual capacity may not be asserted as a set-off or 
counterclaim. 

In the absence of a statute or court rule provid¬ 
ing otherwise, 56 ordinarily in an action by an 
executor as such a claim against him in his in¬ 
dividual capacity cannot be pleaded as a set-off 57 
or as a counterclaim, 58 and the same rule applies 
to an action by an administrator, 59 although when he 


44. US —White v Stone, C.C A. 
Mass, 78 F 2d 136, affirmed 57 S.Ct 
851, 301 US 532, 81 L Ed 1265, 302 
US 639, 82 L Ed 497, rehearing 
denied 58 S Ct 260, 302 US. 777, 
82 LBd 601 

57 C J. p 451 note 1. 

45. Miss —Hunt v. Shackleford, 55 
Miss 94 

57 C J. p 451 note 2. 

46. Colo.—Green v. Morrison, 5 Colo 
18. 

57 C J. p 451 note 3. 

47. Ala —>Bowen v. Snell, 11 Ala 
379. 

48. US—McGill v. Sorensen, D.C.N. 
Y., 209 F 876. 

49. Ariz —Phoenix Sav Bank & 

Trust Co. v. Ellis, 69 P.2d 796, 50 
Ariz. 116. 

50. Ariz —iPhcenix Sav Bank & 

Trust Co v Ellis, supra 

51. Mo—Corpus Juris cited in Dal¬ 
ton v. Sturdivant Bank, 76 SW2d 

425, 426, 230 Mo.App 800. 

57 CJ p 451 note 10. 

52. Fla—Proodian v. Plymouth Cit¬ 
rus Growers Ass'n, 6 So.2d 531, 149 
Fla 507. 

Mo—Corpus Juns cited m Dalton v. 
Sturdivant Bank, 76 SW.2d 425, 

426, 230 Mo App 800. 
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Pa.—In re Menon Title and Trust i 
Co, No. 3, 19 PaDist. & Co. 490 ! 
57 C.J. p 451 note 11. 

53. La— Corpus Juris quoted in 

Investors Syndicate & Deposit 
Guaranty Bank & Title Co., App, 
172 So 39, 43. 

57 C J. p 451 note 12. 

In stoofeholder’s derivative action, 
where cause of action was one 
brought on behalf of the corporation 
and not for plaintiff's individual ben¬ 
efit, counterclaims interposed, not 
against the corporation, but against 
plaintiff individually, could not be 
maintained—Select Theatres Corp v 
Harms, Inc, 78 NY.S2d 159, 273 
App Div 505, appeal denied 79 NTS 
2d 880, 273 App Div 1007—Bmon v 
Boel, 66 N.Y S 2d 425, 271 App Div 
505, affirmed 74 NE.2d 466, 297 NY 
528. 

In action by next friend of minor, 
brought m behalf of minor, defend¬ 
ant could not interpose as a counter¬ 
claim a liability incurred by the next 
friend 

Iowa—Smith v Dawley, 60 N.W. 625, 
92 Iowa 312. 

La—Corpus Juris quoted in. Inves¬ 
tors Syndicate & Deposit Guaranty 
Bank & Title Co, App, 172 So. 39, 
43. 


54. Pa—Hostetter v. Giffen, 112 A. 
150, 268 Pa 530 

57 C J. p 451 note 13. 

55. Ky—Avritt v Bussell, 58 SW 
811, 22 Ky.L. 752. 

Md—Corpus Juris cited in Ghmgher 
v Fanseen, 172 A. 75, 78, 166 Md. 
519 

56. U S —Turner v Alton Banking 
& Trust Co., CCA Mo, 166 F.2d 
305 

Set-off and counterclaim m actions 
by and against personal represent¬ 
atives generally see Executors and 
Administrators §§ 717-724 
Foreign executor 

Under some court rules a defend¬ 
ant can assert a counterclaim against 
foreign executor as individual, -where 
foreign executor sued in that state 
on judgment recovered by it m its 
representative capacity m state of its 
appointment—Turner v Alton Bank¬ 
ing & Trust Co , supra. 

57. Ky—-Rose v. Finley's Ex’x, 63 
S W2d 948, 250 Ky 769 

57 C J. p 452 note 17. 

58. N.Y.—Wakeman v Everett, 41 
Hun 278, affirmed 18 NE 481, 110 
NY 675 

57 C J p 452 note 18. 

59. N.Y.—In re Laegen's Estate, 43 
NYS.2d 924 

57 C J. p 452 note 19. 
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sues in his individual capacity it may be set off. 60 
In an action by an administrator, defendant cannot 
set off a demand against him m another capacity, 61 
and it has been held that even though an executor 
sues in his own name if he is in fact claiming a debt 
due the estate a set-off against him personally will 
not be allowed, 62 but where defendant proves that 
plaintiff individually owns the demand a set-off 
may be had against plaintiff individually, although 
the action was brought by plaintiff nominally as 
executor. 65 

In an action by an individual, a claim against him 
as executor 64 or administrator 65 cannot be pleaded 
as a set-off. In an action against an executor 66 or 
an administrator 6,7 a demand due defendant in his 
individual capacity cannot be set off even though 
the administrator has acquired the interest of the 
heirs of decedent m the estate, 68 and in an action 
against defendant in his own right he cannot set 
off a debt due him as administrator 69 or as exec¬ 
utor. 70 However, an executor or administrator 
sued in his individual capacity can set off a debt 
due him individually, 71 or due to himself and an¬ 
other individually, provided the other consents, but 
not otherwise, 72 and where an administrator has 
filed his final account and charged himself with a 
debt such debt becomes his own, and in an action 
thereon he may set off individual claims against 
plaintiff. 73 Where the executor or administrator 


is sole heir or legatee, he may, on proof that all 
debts of deceased have been paid, counterclaim a de¬ 
mand in favor of the estate in an action against 
him individually, 74 and m the same circumstances 
an individual debt may be counterclaimed against 
him in a suit brought by him in his official ca¬ 
pacity. 75 

In equity. In the absence of any special equities, 
a debt due from plaintiff, to defendant as admin¬ 
istrator, is not available as a set-off against an in¬ 
dividual debt m equity, 76 and the individual debt of 
an administrator is not available as a set-off to a 
demand due him in his representative capacity 77 
However, in a suit by an insolvent plaintiff against 
an administrator in his representative capacity, a 
debt due the administrator m his individual capacity 
may be set off, 78 and also, if plaintiff is insolvent, 
a debt due defendant as administrator may be set 
off against an individual debt; 79 and the same rule 
applies where plaintiff is a married woman against 
whom a personal judgment cannot be rendered. 80 

c. Trustees 

As a general rule claims owed by or owing to a trus¬ 
tee in his individual capacity cannot be set off against 
a claim owed to or by him in his capacity as trustee. 

As a general rule a claim which defendant has 
against plaintiff in his individual capacity cannot 
be set off against a claim due plaintiff as trustee, 81 
and such demand cannot be counterclaimed; 82 and 


60. Md—Turner v. Plowden, 2 Grill 
& J\ 455 

Mo—Lacompte v. Seargent, 7 Mo 
351. 

61. Ala—Tate v. Chandler, 4 Stew 
& P. 417 

62. N.Y.—Merritt v. Seaman, 6 N.Y. 
168. 

63. Ky.—Lee v. Russell, 38 S.W. 874, 
18 Ky L. 951 

64. Conn—Pitkm v. Pitkin, 8 Conn. 
325 

57 C J p 452 note 24. 

65. Pa—In re Kenin's Estate, 45 Pa 
Dist & Co 333, affirmed 29 A.2d 
495, 346 Pa 127. 

57 CJ p 452 note 25. 

66. Ala—Phillips v. Thompson, 9 
Port 664 

Ga<—Shingler v. Furst, 168 SE. 557, 
176 Ga 497 

NY.—Mead v. Merritt, 2 Paige 402 

Pa.—In re Kenin’s Estate, 29 A 2d 
495, 346 Pa. 127—Estate of Cotton, 
6 Pa List 205. 

Tex—House v. Collins, 42 Tex 486 

Utah.—Cook v. Jones, 206 P.2d 630, 
115 Utah 636 

57 C J p 452 note 26. 

67. Me.—Rich y Hayes, 64 A. 656, 

101 Me. 324, 115 Am.S.R. 321, 8 
Ann.Cas. 304. J 


Mass.—Stickney v. Clement, 7 Gray 
170. 

N.H—Lamberton v. Freeman, 16 N 
H 547. 

NC—Barnard v Jordan, 25 N.C. 268 
Pa —Appeal of Bradshaw, 3 Grant 
109. 

57 C J. p 452 note 27. 

63. N H —McCaffrey v. Kennett, 60 
A. 96, 73 NH 189 

69. 1ST H—Woodward v. Tupper, 58 
NH 577 

57 C.J. p 452 note 29. 

70. Ala—Collins v. Greene, 67 Ala. 

211 . 

Md—Ghmgher v. Fanseen, 172 A. 
75, 166 Md. 519 

i Pa—Prouty v Hudson, 5 Pa.L J. 311. 
S C —Lanier v. Brunson, 21 S.C. 41. 
57 C.J. p 452 note 30. 

71. NY.—Barlow v /Myers, 24 Hun 

286 . 

Wis—Vaughn v Walsh, 100 N.W 
840, 122 Wis 486. 

24 C J p 762 note 22 

72. Pa—Solliday v. Bissey, 12 Pa. 
347. 

73. Ky—'Jones v Everman, 15 B 
Mon. 631, 63 Am D. 521. 

57 C J. p 452 note 31. 

74. NY—Blood v. Kane, 29 NE 
994, 130 N.Y 514, 15 L.R A. 490 
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75. N.Y.—Anderson v Carlson, 194 
N.Y.S, 112, 201 AppDiv. 260 

76. Me—Clark v. Downes, 110 A. 
364, 119 Me 252. 

57 C J. p 453 note 36. 

77. Ala—Jones v. Brevard, 59 Ala. 
499. 

Mass—Pinner v. Temple, 197 N.E 
50, 291 Mass 406. 

78. Ala —Fischer v. Pope, 171 So 
752, 233 Ala. 301. 

79. Mo— Corpus Juris cited in Dal¬ 
ton v Sturdivant Bank, 76 S W 2d 

425, 426, 230 Mo App. 800. 

57 C.J. p 453 note 38 

80. Ala.—Farris v. Houston, 78 Ala. 
250. 

Mo —Corpus Juris cited in Dalton v. 
Sturdivant Bank, 76 S.W.2d 425, 

426, 230 Mo.App. 800. 

81. Fla—Everglade Cypress Co v 
TunmclifCe, 148 So. 192, 107 Fla. 
675 

Mo.— Corpus Juris cited in Buder v. 
Holt, 117 SW.2d 235, 237, 342 Mo. 
G66. 

N Y —In re Chinese Merchants* Bank, 
Limited, New York Agency, 272 
NYS 764, 151 Misc. 425. 

57 C.J. p 453 note 41. 

82. N.Y.—York-Buffalo Motor Exp 
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in a suit by plaintiff in his individual capacity de¬ 
fendant cannot set off a claim against him as 
trustee. 83 In a suit against one in an individual 
capacity he cannot set off a debt due to him as 
trustee, 84 and in a suit against a trustee he cannot 
set off a claim due to him in his individual ca¬ 
pacity, 85 but where the demand against defendant 
and the demand m favor of him are in his capacity 
as trustee he may set off the one against the other 86 

A trustee cannot, as a rule, set off against the 
trust fund or property his individual demand against 
the creator of the trust 87 or an indebtedness due 
him individually by the beneficiary, 88 and a debt due 
a trustee from a beneficiary cannot be set off against 
a debt owed the beneficiary by the trustee where the 
demands arise out of different trust estates. 89 The 
equitable rule allowing a set-off m case of insol¬ 
vency does not apply where the one asserting a 
set-off is a trustee and the set-off is a trust fund. 90 

Trustee in bankruptcy cannot set off a claim due 
him against a joint indebtedness of himself and his 
cotrustees. 91 

cL Public Officers 

Ordinarily, in an action to recover money received by 
an officer in his official capacity, a debt due from the 
plaintiff to the officer in his private capacity is not a 
proper subject of a set-off. 
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Ordinarily, in an action to recover money received 
by an officer in his official capacity, a debt due from 
plaintiff to the officer in his private capacity is not 
a proper subject of a set-off 92 Thus a public of¬ 
ficer when sued for money which he has failed to 
pay over as required by statute cannot set off a debt 
due himself from the municipality for salary 93 or 
for fees. 94 A claim against an officer for neglect 
of duty cannot be set off against a debt due him as 
an individual, 95 and in an action against a public 
officer on a claim for which he is personally liable 
he cannot set off a claim due the municipality in 
which he officiates. 96 

A debt due to an officer from a city 97 or county 98 
cannot be set off against a debt due from the officer 
to the state. Also, the private demands of a public 
officer cannot be set off against a claim by him m 
his official capacity 99 or recouped 1 In an action 
against an officer m his individual capacity, he may 
set off demands due him m that capacity. 2 A mu¬ 
nicipal corporation may properly set off, m an ac¬ 
tion by an officer for his salary, a claim against the 
officer for moneys of the corporation unlawfully 
received by him 3 

In a suit on an official bond , it has been held that 
defendant may set off against a shortage m certain 
public funds in his hands the amount due him for 
his services and overpayments made by him for the 


v. National Fire & Marine Ins Co, 
63 N.E.2d 61, 294 N.T. 467. 

57 C J. p 453 note 42. 

83- Mich—Watson v. Andrews, 167 
NW. 1013, 201 Mich 484. 

84. U.S —Dakin v. Bayly, Fla., 54 
SCt. 113, 290 U.S. 143, 78 L.Ed 
229, 90 A.LE. 999. 

Colo.—Shotkin v. LIndsley, 193 P.2d 
880, 118 Colo. 223 

Md—Hagerstown Bank & Trust Co. 
v Trustees of College of St James, 
176 A. 276, 167 Md. 646—Ghmgher 
v. Fanseen, 172 A. 75, 166 Md 519 

EPa.—Westerhoff v. Farmers Nat 
Bank of Ephrata, Com PI, 50 Lane. 
LRev. 483. 

57 C J p 453 note 44. 

85. N J.—Goodwillie v. City of Bay¬ 
onne, 65 A.2d 742, 2 NJ 88, 8 A. 
LR 2d 206. 

N.T —Ritter v. Mountain Camp Hold¬ 
ing Corp., 299 N.T S. 876, 252 App 
Div. 602. 

57 C.J p 453 note 45 

86. Mo —Smallwood v. Lafayette 
County, 75 Mo. 450. 

57 C J. p 453 note 46. 

87. Okl.—Morton v. Beidleman, 237 
P 2d 421. 

pa.—Massachusetts Bonding & Ins. 
Co. v Johnston & Harder, 199 A. 
216, 330 Pa 336. 


Va—First Nat Bank of Waynesboro 
v. Johnson, 31 S E 2d 581, 183 Va 
227. 

88. Ill —Knowles v. Goodrich, 60 Ill 
App. 506. 

Okl—Morton v. Beidleman, 237 P.2d 
421. 

Necessity of prior accounting 

Trustee under resulting trust could 
not set off, against proceeds of trust 
property, indebtedness due from ben¬ 
eficiary on independent transaction 
without first accounting for portion 
of trust fund used to pay expenses 
for care of trust property and show¬ 
ing that balance remained—Heflin v. 
Heflin, 134 So. 20, 222 Ala. 662 

89. Mo —Wittich v. Wittich, App., 
263 S.W. 1001. 

90. Ohio—Rub el v. Hunt, 179 N.E 
367, 40 Ohio App 561 

91. Vt—Wells v. Mace, 17 Vt 503, 
reversed on other grounds 7 How., 
U.S, 272, 12 LEd. 698 

92. Ala.—Harper v. Howard, 3 Ala, 
284 

57 C J. p 454 note 50. 

93. Conn—Waterbury v. Lawlor, 51 
Conn. 171 

57 C J. p 454 note 51. 


94. Ill —Moore v. People, 37 Ill App* 
641. 

57 C.J p 454 note 52. 

95. Ky—Sternberg Dredging Co v* 
Bondurant, 4 S W 2d 686, 223 Ky 
668 

Pa.—Clark v Cook, 14 Pa Super. 309, 
affirmed 47 A. 851, 197 Pa. 643 

96. Iowa—Bayliss v. Pearson, 15 
Iowa 279 

Ky—Avntt v. Russell, 58 S.W 811, 
22 Ky L 752. 

97. N T —People v. Starkweather, 42 
N T.Super. 325. 

57 C J p 454 note 55. 

98. Ohio —Byers v. State, 2 Ohio. 
106 

57 C J. p 454 note 56. 

99. Ala.—Harper v. Howard, 3 Ala 
284 

57 C J. p 454 note 58. 

1. Mass—Wright v. Quirk, 105 
Mass. 44. 

2. Ind—Law v Vierhng, 45 Ind 
25. 

57 C.J. p 454 note 60. 

3. NT—Wood v. New Tork, 73 N.T. 
556. 

57 C J. p 454 note 57. 
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benefit of other public funds* or services and ex¬ 
penses. 5 

§51* -Joint and Separate Demands and 

Liabilities 

a. Joint demands against separate de¬ 
mands 

b Separate demands against joint de¬ 
mands 

c. Joint demands against joint demands 

d. Joint debts against separate debts 

e Separate debts against joint debts 

f. Joint and several debts or demands 

against separate debts or demands, 
and vice versa 

g. Discontinuance or want of service as 

to some of defendants 

h. Equitable set-off of joint and separate 

demands and liabilities 

a. Joint Demands against Separate Demands 

Subject to certain exceptions, as a general rule a 
joint demand cannot be set off or counterclaimed against 
an individual demand. 

As a general rule a joint demand cannot be set 
off 6 or counterclaimed 7 against an individual de¬ 
mand. However, exceptions to the rule, depending 
on the peculiar circumstances of the particular case, 
have been recognized, 8 and it has been held that, 
where plaintiff sues several defendants for breach 
of a joint contract and some of them denying a joint 
liability aver a several liability as to themselves, 
these may set up a counterclaim, and if their aver¬ 
ment of several liability is sustained the counter¬ 
claim will be allowed 9 


b. Separate Demands against Joint Demands 

Ordinarily, unless otherwise provided by statute, sep¬ 
arate demands cannot be set off or counterclaimed against 
joint demands in the absence of insolvency or some oth¬ 
er ground for equitable relief. 

Ordinarily separate demands may not be set off 
or counterclaimed against joint demands 10 in the ab¬ 
sence of insolvency 11 or some other ground for 
equitable relief, 12 but this is permissible under 
statutes which so provide. 13 

c. Joint Demands against Joint Demands 

In an action to enforce a joint demand, a Joint de¬ 
mand in favor of the defendants usually may be pleaded 
as a counterclaim or as a set-off. 

In an action to enforce a joint demand, a joint 
demand against plaintiffs m favor of defendants 
usually may be pleaded as a counterclaim 14 or as a 
set-off, 15 and it has been held that this is so al¬ 
though the action is brought against only one of the 
parties liable, 16 but this last proposition has also 
been denied. 17 It has been held that one of the 
defendants sued on a joint demand for damages may 
individually set off a joint demand in favor of all 
the defendants and recover damages for any amount 
over and above the damages sustained by plain¬ 
tiffs, 18 irrespective of whether one or more of the 
defendants defaulted 19 

d. Joint Debts against Separate Debts 

As a general rule a Joint debt cannot be set off 
against a separate debt, or counterclaimed, in the absence 
of an agreement authorizing it. 

As a general rule a j*omt debt cannot be set off 
against a separate debt, 20 nor can a joint debt, as 


4. Incl—State v Finney, 25 NE 544, 
125 Ind. 427 

5. NH —Concord v. IPillsbury, 33 1ST 
H 310. 

6. TJ.S— Hulse v Knapp, DCN.Y, 
20 FSupp 137—Wisdom v Guess 
Drvcleanmg Co, DC Miss, 5 F 
Supp. 762. 

Ky—Daniel v. Wilhoit, 158 SW2d 
153, 289 Ky 79 

57 C J p 454 note 65 

7 US —Ecorse Transp Co v. Ear- 
hart, C C ,Minn , 9G F. 925 

57 C J. p 454 note 66 

8. Ky—Garvey v. Crouch, 35 S W. 
273, 18 Ky L. 84 

57 C J p 455 note 69 

9. N.Y —Clegg v. Cramer, 32 Hun 
162, 66 How.Pr 411 

10. U S —Wisdom v. Guess Dry- 

cleaning Co , DC Miss , 5 F Supp 

762. 

Iowa—Harnman v Roberts, 235 N 

W. 751, 211 Iowa 1372. 


Ky—Daniel v Wilhoit, 158 S W 2d 
153, 289 Ky 79. 

Mass—Goldstein v Katz, 91 HE 2d 
237, 325 Mass 428 

S,C—Lyles v. Collins, 169 SE 666, 
170 S C. 27. 

57 C.J p 455 note 71 

11. Mont—Collier v. Ervin, 3 Mont. 
142. 

12. Kan—Ruby v Baker, 190 P 6, 
106 Kan. 855, 107 Kan. 186, 10 A. 
LR 1247. 

57 C J p 455 note 73 

13. Cal —Merchants' Nat Bank of 
Los Angeles v Clark-Parker (Co, 9 
P 2d 826, 215 Cal 296, 81 A L.R 
77 8 —Calara Valley Realty Co. v. 
Smith, 156 P 369, 29 Cal App. 589 

57 C J p 455 note 74 

14. V 3 —York Mfg Co v Rothwell, 
Ohio, 119 F 144, 56 CCA 52 

Wash—Brodek v Farnum, 40 P. 
1S9, 11 Wash 565. 

15. Mass —Goldstein v Katz, 91 N 
E 2d 237, 325 Mass. 428 
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16. U S —York Mfg Co v Rothwell, 
Ohio, 119 F 144, 56 CCA. 52. 

57 C J p 455 note 77. 

17. Vt.—Lamoille County Nat Bank 
v Hunt, 47 A 107 8, 72 Vt 357. 

57 C J. p 455 note 78. 

18. Wash—Brodek v. Farnum, 40 P 
189, 11 Wash 565 

57 C J. p 456 note 79. 

19. Wash.—Brodek v. Farnum, su¬ 
pra 

20. Md—Seaboard Terminals Corp 
v. American Oil Co, 181 A. 746, 
169 Md 369—Ghingher v Fanseen, 
172 A 75, 166 Md. 519 

N H.—Plante v M. Shortell & Son, 
24 A 2d 498, 92 NH. 38, 139 ALR 
1325. 

N J —Keyes v. Kimmel, 155 A 19, 9 
N.JMisc. 604, affirmed 160 A. 684, 
109 N J Law 268. 

Tex —American General Ins. Co. v. 
Nance, Civ.Ajpp., 60 S.W.2d 280, 
error refused. 
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a general rule, be counterclaimed, 21 m the ab¬ 
sence of an agreement authorizing it. 22 Thus 
it has been held that a joint debt owed by plaintiff 
and another or others cannot be set off 23 or coun¬ 
terclaimed 24 against a debt due plaintiff individual¬ 
ly. It has been held, however, that a debt due by 
plaintiff on a note jointly executed by him and 
another who has since died may be set off against 
the claim which is the subject of the suit. 25 

Debt due to defendant and another against debt 
owing by him alone . Defendant, in a suit against 
him for a debt owing by him alone, has been held 
not entitled to set off 26 or counterclaim 27 a debt due 
to him and another, inasmuch as the demands are 
not mutual. 

e. Separate Debts against Joint Debts 

As a general rule a separate -debt cannot be set off 
against a Joint debt, and the rule applies with respect to 
a debt due from a sole plaintiff to one of several joint 
defendants, and to a debt due from one of plaintiffs 
against a joint debt due all plaintiffs 

As a general rule, a separate debt cannot be set 
off against a joint debt 28 Thus it has been held that 
a separate debt cannot be set off or counterclaimed 29 
or pleaded in reconvention 30 unless there is an 
agreement permitting it 31 or unless there are cir¬ 
cumstances calling for an application of the rules 
of equitable set-off. 32 It has been held, however, 
that set-off and recoupment are governed by dif¬ 


§ 51 

ferent principles and that a demand due one defend¬ 
ant may be recouped against a joint demand; 33 and 
it has also been held that m an action on a joint 
contract the individual debt of one joint contractor 
may be pleaded in compensation of his share in the 
joint contract. 31 

Individual debts of plaintiff to one or more de¬ 
fendants. Ordinarily a debt due from a sole plain¬ 
tiff to one of several joint defendants cannot be set 
off 35 or counterclaimed, 36 and in like manner the 
separate debts of a sole plaintiff to each of several 
joint defendants less than all, 37 or separate debts 
due from him to each of the joint defendants, 38 or 
a debt due from plaintiff to one of the defendants 
and a third person not a party to the suit, 39 ordinarily 
cannot be set off or counterclaimed. Nevertheless, if 
a claim offered as a set-off belongs to all the defend¬ 
ants jointly at the commencement of the suit, it 
has been held to be no objection that one of the 
defendants has derived his title by assignment from 
a codefendant. 40 So it has been held that, where 
one of two joint debtors dies and the obligation 
survives against the other, the debt may be set off 
against the survivor in an action by him on a debt 
due him individually. 41 

In some jurisdictions, sometimes by virtue of stat¬ 
ute, it has been held that a debt due from plaintiff 
to one only of the joint defendants may be set off 42 


WVa-Waugh v Hood, 198 S E. 515, 
120 WYa 291 

57 C J. p 436 note 82. 

21. Anz—Ives v. Sangumetti, 85 P 
480, 10 Anz 83 

57 C J. p 456 note 83 

22. Ya—Perkms v. Hart, 9 Gratt 
649, 50 Va 649 

57 C J p 456 note 84 

23. iPa—Mintz v Tri-County Natur¬ 
al Gas Co , 103 A 285, 259 Pa 477 

57 CJ p 456 note 88. 

24. N.Y.—:In re Miller, 52 NY.S 
215, 23 Misc 319 

Or—Hammer v. Campbell Automatic 
Safety Gas Burner Co, 144 P. 396, 
74 Or, 126. 

25. Mich—-McCarthy v Sleight, 72 
N.W. 165, 114 Mich 182. 

57 C J. p 457 note 91. 

26. Ind.—Proctor v. Cole, 22 N.E 
101, 120 Ind 102 

57 C J. p 457 note 93. 

27. Mo —D’Amato v. Kohlmeyer, 

App., 65 S W 2d 178. 

57 C J. p 457 note 94.’ 

28. Me —Corpus Juris cited in Bar¬ 
ton v. McKay, 193 A 733, 734, 135 
Me. 197 

Md.—Seaboard Terminals Corp v. 
American Oil Co, 181 A. 746, 169 


Md 369—Ghingher v. Fanseen, 172 
A. 75, 166 Md 519 

NH—Plante v M Shorten & Son, 
24 A,2d 498, 92 N.H. 38, 139 ALR 
1325 

Ohio —Cohn v Krauss, App , 67 N.E. 
2d 62. 

57 C J p 457 note 96. 

29. Minn—Wade v. Citizens* State 
Bank, 197 NW. 277, 158 Minn 231 

57 C.J. p 458 note 97. 

30. Tex —Senter v. Whitaker, 2 S 
W. 89, 66 Tex. 624. 

31. Ga—Threlkeld v. Dobbins, 45 
Ga. 144 

57 C.J p 458 note 99. 

32. Ohio—Cohn v. Krauss, App, 67 
N.E 2d 62 

57 C J. p 458 note 1. 

33. Ill.—Waterman v. Clark, 76 Ill 
428. 

57 C J p 458 note 2. 

34. La—Langfitt v Clinton, etc, R 
Co, 2 Rob 217. 

35. TJ S —White v. Stone, CCA 

Mass, 78 F 2d 136, affirmed 57 S 
Ct. 851, 301 U.S 532, 81 L.Ed 1265, 
302 US 639, 82 L Ed. 497, rehear¬ 
ing denied 58 S Ct 260, 302 US 
777, 82 LEd 601—Roelker v 

Bromley-Shepard Co., C.C.A.Mass„ 

85, 


73 F 2d 618, certloran denied 55 S 
Ct 509, 294 US 713, 79 LEd 
1246. 

Ky—Daniel v. Wilhoit, 158 S W.2d 
153, 289 Ky 79 

Me—Barton v McKay, 193 A. 733, 
135 Me 197 

57 C J p 458 note 5 

36. Cal—Bartlett Estate Co. v. Fra¬ 
ser, 105 P 130, 11 Cal App 373. 

57 C J. p 459 note 6 

37. Colo —Thatcher v Rockwell, 4 
Colo 375, affirmed 105 US. 467, 26 
LEd 949 

57 C J. p 459 note 7. 

38. NH—Ross v Knight, 4 NH 
236 

57 C J p 459 note 8 

39. N M —Parker v. Beasley, 54 P 2d 
687, 40 NM 68 

57 C J. p 459 note 9. 

40. NY—Bell v. Davis, 8 Barb 
210 

57 C J p 459 note 10. 

41. Ind—Wells v. Teall, 5 Blackf. 
306 

Yt.—Congdon v. Torrey, 112 A 202, 
95 Vt. 38. 

42. Ky—Bryant Bros v Wilson, 
69 SW.2d 1020, 253 Ky 578. 

67 C J. p 459 note 13. 
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or counterclaimed 43 against a joint debt; and it has 
also been held that separate debts due from plaintiff 
to each of several joint defendants less than all 
are a proper subject of set-off. 44 

Individual debts due by one or more plaintiffs 
against joint debts due all plaintiffs Generally a 
debt due from one of plaintiffs cannot be set off 45 
or counterclaimed 46 against a joint debt due all of 
plaintiffs, and separate debts due from several plain¬ 
tiffs, 47 or from all plaintiffs individually, 48 cannot 
be set off against a debt due all of plaintiffs jointly. 
In a suit by several plaintiffs for a joint demand, a 
debt due from one of the plaintiffs and another per¬ 
son, not a party to the suit, jointly, cannpt be set 
off, 49 but it has been held that, where defendant 
shows that one of several plaintiffs is the sole par¬ 
ty m interest, he may avail himself of a set-off 
against that plaintiff if he might have done so had 
the action been brought by such plaintiff alone 50 

t Joint and Several Debts or Demands against 
Separate Debts or Demands, and Vice 
Versa 

As a general rule, where action Is brought against 
two or more defendants on a joint and several demand, 
or on a several demand, a set-off or counterclaim con¬ 
sisting of a demand m favor of one of them against 
the pla'ntiff may, if otherwise without objection, be in¬ 
terposed. 

Although, under some statutory provisions, a claim 


due from plaintiff to one of defendants alone can¬ 
not be set off in an action on a joint and several 
demand brought against two defendants jointly, 51 
as a general rule, where action is brought against 
two or more defendants on a joint and several de¬ 
mand, 52 or on a several demand, 53 a set-off or 
counterclaim consisting of a demand in favor of 
one of them against plaintiff may, if otherwise 
without objection, be interposed; and it is imma¬ 
terial m such case that the action is joint m 
form, 54 or that, by agreement of the parties, ac¬ 
tions on several demands are tried together, where 
the parties in one suit do not become parties m the 
other suit and their rights and obligations remain 
unchanged 55 

In an action on a joint and several demand 
against one obligor, a payment made by the coobli- 
gor on account of or m part payment of the obliga¬ 
tion may be pleaded as a set-off, 56 but he cannot 
plead a joint demand as a counterclaim for damages 
for unskillful work done by plaintiff for defendant, 
his coobhgor on the note sued on, and a stranger to 
the note and suit. 57 A demand which is joint and 
several may be set off or counterclaimed against a 
separate demand. 58 In an action by several plain¬ 
tiffs on a contract which itself divides the fund 
claimed and makes a specific share due to each, 
a cause of action existing m favor of defendants 
against one of plaintiffs, although it could not be 


43. Iowa.—Sherman v. Hale, 41 IN 
W 48, 76 Iowa 383. 

57 C J. p 459 note 14, 

44. Ky—Bryant Bros, v Wilson, 69 
S W 2d 1020, 253 Ky. 578. 

57 C J p 459 note 15. 

45. Me—Barton v. McKay, 193 A 
733, 135 Me 197. 

67 C J p 459 note 17. 

4G. Minn—Wade v. Citizens' State 
Bank, 197 3STW 277, 158 Minn 231 

57 C.J. p 460 note 18. 

47. Mass—Williams v. Ocean Ins 
Co , 2 Mete 303. 

48. Ala—Boykin v Persons, 11 So 
67, 95 Ala 626 

57 C.J, p 460 note 20. 

49. N C —Bunting v. Ricks, 22 NC 
130, 32 AmD 699. 

50. N T —Cowles v. Cowles, 9 How 
Pr 361. 

51. Mass—Plymouth County Trust 
Co. v. Thornell, 197 NE. 91, 291 
Mass 189 

52. U S —Messiek v Rardm, D C Ill, 
6 P Supp 200, appeal dismissed, C 
C.A., Rardm v. Messiek, 78 P 2d 
643 

Ual —Merchants’ Nat Bank of Los 
Angeles v. Clark-Farker Co, 9 P I 
2d 826, 216 Cal. 296, 81 A L R 778 J 


Ga—Johnson Lumber Co v. Akers 
Lumber Co, 172 S.E 667, 48 Ga. 
App 329. 

Md.—Seaboard Terminals Corp. v 
American Oil Co, 181 A 746, 169 
Md 369. 

N J.—Corpus Juris cited in Scarano 
v. Scarano, 28 A.2d 425, 430, 132 N 
JEq. 362 

N.Y.—Fox Chase Knitting Mills v. 
Handal, 250 N.Y.S. 416, 232 App. 
Piv. 498. 

WVa.—Waugh v. Hood, 198 S.E. 515. 

57 C.J p 460 note 24. 

In tort actions 

Iowa—Harnman v. Roberts, 235 N 
W. 751, 211 Iowa 1372. 

SC—Griffin v Scott, 27 S.E.2d 570, 
203 S C 430 

Tex—Manley v Razien, Civ.App , 160 
S W 2d 995. 

57 C.J p 460 note 24 [c], 

53. U.S —Messiek v Rardm, V C 
Ill, 6 F Supp 200, appeal dismiss¬ 
ed, C C A., Rardm v. Messiek, 78 
P 2d 643 

Ill—Heiple v. Lehman, 192 NE 858, 
358 III 222 

Me—Barton v. McKay, 193 A 733, 
135 Me. 197 

Mass—Commissioner of Banks v T 
C Lee & Co, 197 NE 88, 291 Mass 
191—Rossi Bros, Inc. v. Commis¬ 
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sioner of Banks, 186 N.E. 234, 283 
Mass 114 

57 C J. p 461 note 25. 

54. Mass.—Commissioner of Banks 
v T. C Lee <& Co, 197 N.E. 88, 
291 Mass 191—Rossi Bros, Inc. v. 
Commissioner of Banks, 186 N.E. 
234, 283 Mass. 114. 

N.Y —Fox Chase Knitting Mills v. 
Handal, 250 NY.S. 416, 232 App. 
Div 498. 

57 C J p 461 note 26. 

Reason for rule 

This does not alter the original 
character of the contract itself — 
Harrison v. Henderson, 4 Ga. 198 

55. Me—Barton v. (McKay, 193 A 
733, 135 Me 197. 

50. U S —Messiek v. Rardm, X) C Ill, 
6 P Supp 200, appeal dismissed, C 
CA, Rardm v. Messiek, 78 F.2d 
643 

57 C J p 461 note 28. 

57. Cal—Hook v White, 36 Cal. 299 

58. U,S —Corpus Juris quoted in 
First Nat Bank of Indianola, Iowa 
v. Malone, CCA.8, 76 F 2d 251, 253. 

Md —Seaboard Terminals Corp v. 
American Oil Co, 181 A. 746, 169 
Md. 369. 

S C —Exchange Bank of Meggett v. 

Bennett, 8 SB 2d 515, 193 S.C 320 
57 C J p 461 note 30. 
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set up to bar the right to an accounting, is a proper 
counterclaim against the share of the plaintiff whom 
it affects, 59 but it has been held that joint demands 
m favor of two out of a number of defendants 
against plaintiff cannot be set up by way of coun¬ 
terclaim unless the action is such that a joint 
judgment can be rendered against such two defend¬ 
ants separately from the others. 60 

g. Discontinuance or Want of Service as to 
Some of Defendants 

Ordinarily, If a discontinuance be entered as to one 
or more of several defendants, the others may plead in 
set-off a debt due from the plaintiff to all the original 
defendants 

Ordinarily, if a discontinuance be entered as to 
one or more of several defendants, the others may 
plead in set-off a debt due from plaintiff to all the 
original defendants, 61 and where, in an action 
against several defendants, plaintiff discontinues as 
to some of them the remainder may set off a claim 
existing in their favor against plaintiff, although 
they could not have done so while the action stood 
against all the defendants. 62 According to some 
decisions, where process is against two on a joint 
liability, but only one is served, the one served is 
entitled to any set-off which would be available for 
the two; 63 but other decisions hold to the contrary, 
the view being taken that the demands are not mu¬ 
tual. 64 It has been held that where an action is 
commenced against two defendants but m conse¬ 
quence of a return of non est inventus as to one de¬ 
fendant the action is entered and prosecuted only 
against the other defendant, such defendant may 
set off a demand due to himself alone. 65 
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h. Equitable Set-Off of Joint and Separate De¬ 
mands and Liabilities 

The general rufe in equity is that Joint and separate 
debts cannot be set off against each other, but wherever 
it is necessary to effect a clear equity, or to prevent ir¬ 
remediable injustice, a set-off of Joint and separate debts 
will be allowed. 

The general rule m equity, as at law, is that 
joint and separate debts cannot be set off against 
each other 66 Thus, m the absence of some special 
equitable circumstance, a set-off, in equity, of joint 
or separate debts or demands will not be allowed, 67 
and it will not be allowed where the alk>wance 
would work injustice. 63 Debts nominally due be¬ 
tween the same persons cannot be set off m equity, 
if, by assignment or otherwise, the real interest 
is different. 69 

On the other hand, wherever it is necessary to 
effect a clear equity, or to prevent irremediable 
injustice, a set-off of joint and separate debts will 
be allowed, 70 as where justice will not be obtained 
unless the court will disentangle the reciprocal lia¬ 
bilities of the parties. 71 Thus, where plaintiff is 
a nonresident, it has been held that a claim of one 
of several joint defendants can be set off against 
the joint debt. 72 Also, in cases of joint credit 
given because of individual indebtedness, or where 
the joint debt is a mere security for the separate 
debt of the principal, it has been held that the equity 
is obvious and that a set-off will be allowed. 73 

Insolvency . While it has been held that individual 
claims may be set off, m equity, against a joint 
liability even though the party asserting the joint 
liability is solvent, 74 in determining whether joint 
and separate debts may, in equity, be set off against 


59- N T.—Taylor v. Hoot, 4 Abb.Dec. 
382, 4 Keyes 335. 

60. N T —Bockover v Harris, 43 N. 
Y Super. 548 

61. NC—Sellers v. Streator, 50 N.C. 
261 

57 C J. p 461 note 34. 

62. Ill,—Bensley v. Brockway, 27 Ill. 
App 410 

63. Vt.—Mott v. Mott, 5 Vt. 111. 

57 CJ p 462 note 36. 

64. Ind —Carter v. Berkshire, 8 
Blackf. 193. 

57 C J. P 462 note 37. 

65. Vt—Snow v. Conant, 8 Vt 301 

66. Fla— Corpus Juris cited in. Dur¬ 
ham Tropical Land Corp v. Sun 
Garden Sales Co, 151 So. 327, 106 
Fla. 429 

N.J.—Scarano v. Scarano, 28 A 2d 425, 
132 N.JEq 362. 

NC—Corpus Juris cited in In re 
Bank of Sampson, 171 S.E. 436, 437, 
205 NC 333 ' 

67 C J. p 462 note 42. 


67. Ga.—Ingram v. Jordan, 55 Ga 
356. 

57 C J. p 462 note 49 
Clear proof and strong 1 equity 
Except under very special circum¬ 
stances, and where the proof is clear 
and the equity is very strong, an 
equity court will not allow a set-off 
of a joint debt against a separate 
debt, and vice versa—Williams v. 
Thomas, D.CMich, 6 F.Supp. 1011 

68. Ohio—Williams v iPultze, 5 
Ohio Dec., Reprint, 503, 6 Am L 
Rec 337 

Pa—Stewart v. Coulter, 12 Serg. & 
R. 252, 14 AmD. 680. 

69. N C.—Cotton v. Evans, 21 N.C, 
284. 

70. US.—White v. Stone, C.CA 
Mass, 78 F.2d 136, affirmed 57 S 
Ct 851, 301 U.S 532, 81 L Ed. 1265, 
302 US 639, 82 L.Ed 497, rehear¬ 
ing denied 58 S Ct 260,, 302 U.S 
777, 82 L Ed. 601—Shannon v. Suth¬ 
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erland, CC.AS.C, 74 F.2d 520, 79 
ALR 583—Roelker v. Bromley- 
Shepard Co, ICC.A.Mass., 73 F2d 
618, certiorari denied 55 S Ct 509, 
294 US. 713, 79 L Ed 1246 

Ala.—Bay Minette Land Co. v Sta¬ 
pleton, 139 So. 342, 224 Ala. 175. 

57 C J. p 462 note 44. 

71. Ohio—Union Properties v. Bald¬ 
win Bros Co., 47 NE.2d 983, 141 
Ohio St. 303, 149 A.LR 725 

72. U.S.—Roelker v. Bromley-Shep- 
ard Co, C.CA Mass., 73 F 2d 618, 
certiorari denied 55 SCt. 509, 294 
U S. 713, 79 L Ed. 1246. 

73. N.J —Brewer v. Norcross, 17 N. 
J.Eq. 219. 

57 C.J. p 462 note 48. 

74. US —Bmenstock v. Willing, D 
C.Fa~, 18 F.Supp. 262, affirmed, C.C 
A., Willing v. Bmenstock, 88 F 2d 
474, reversed on other grounds 58 
SCt. 175, 302 US. 272, 82 L Ed 
248. 
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each other, the insolvency of one of the parties to 
the suit should be considered, 75 and on proof of in¬ 
solvency a joint debt may be set off against a sev¬ 
eral debt 76 and a several debt may be set off 
against a joint debt, 77 but the insolvency must be 
clearly shown. 78 

§ 52 . - Partnership and Individual De¬ 

mands 

a. In actions by individual partner or 

partners 

b. In actions against individual partner 

c. In actions by firm 

A In actions against firm 

e. In actions against firm and individual 

partners 

f. Equitable set-off of partnership and in- 

dividual debts and demands 

g. Survivorship, and representation of 

deceased partner 

a. In Actions by Individual Partner ox Partners 

As a general rule, in a suit by a partner individual¬ 
ly, a firm debt due defendant cannot be pleaded as a 
set-off, counterclaim, or in compensation or recoup¬ 
ment, unless all the partners consent, but by reason of 
statute, or under the terms of an agreement of the par¬ 
ties, or where plaintiff has assumed the debts of the firm, 
a firm debt due defendant may be allowed as a set-off 
in a suit by a partner. 

As a general rule, in a suit by a partner individ¬ 


ually, a firm debt due defendant cannot be pleaded 
as a set-off, 79 counterclaim, 80 or m compensation 81 
or recoupment, 82 unless all the partners consent. 83 
This has been held to be true notwithstanding plain¬ 
tiff is insolvent where it is not claimed that the 
other partners are also* insolvent, 84 or although de¬ 
fendant thought the firm contained but one per¬ 
son. 85 

On the other hand, a firm debt due defendant 
may be allowed as a set-off in a suit by a partner 
by reason of the terms of an agreement of the 
parties, 86 or where plaintiff has assumed the debts 
of the firm, 87 m which case the demand against the 
firm may also be counterclaimed. 88 Further, in an 
action by an individual, a demand against the firm 
of which plaintiff is a member may be set off, where 
it is alleged that the causes of action sued on are 
those of the firm and not of plaintiff alone, 89 and, 
in a suit by one of two partners, in whose name tne 
particular business respecting which the suit is 
brought is uniformly done, a demand against the 
partnership may also be allowed as a set-off 90 

Under a statute making partnership debts joint 
and several, it has been held that, in a suit by a 
partner on an individual claim, a debt of the firm of 
which plaintiff is a member may be set off, 91 and 
this has also been held to be true under a statute 
expressly authorizing actions on partnership obliga¬ 
tions against one partner alone, 92 as well as under 


75- U S —Binenstock v. Willing D 
CPa, 18 F.Supp 262, affirmed, C 
CA, Willing 1 v Binenstock, 88 F 
2d 474, reversed on other grounds 
58 S.Ct 175, 302 U S. 272, 82 L Ed 
248. 

Danger of losing claim 

Insolvency of one of parties to suit 
whereby other party is in danger of 
losing his claim is very common in¬ 
stance of set-off of joint and separate 
debts m equity—Union Properties 
v. Baldwin Bros Co., 47 NE.2d 983, 
141 Ohio St 303, 149 AXR 725. 

76- Wis.—iPiotrowski v Czerwmski, 
120 NW 268, 138 Wis. 396. 

57 C J p 462 note 45 

77- US—Roelker v. Bromlev-Shep- 
ard Co., CCA Mass., 73 F 2d 618, 
certiorari denied 55 S.Ct 509, 294 
US. 713, 79 LEd 1246 

Ohio —Cohn v. Krauss, App , 67 N.E 
2d 62 

57 C J. p 462 note 46. 

78. Ill.—Phelps v. Reeder, 39 Ill 
172. 

57 C J. p 462 note 47. 

79. Ohio—Simon v Rudner, 182 N 
E. 650, 43 Ohio App 38 

57 C J p 463 note 55. 

Recoupment, set-off, and counter¬ 


claim m action by one partner 
against another see Partnership 
§ 121 . 

Season for role 

At common law, and in all states 
where the matter is not controlled 
by statute, the liability of partners 
is joint and not several, so that a 
partnership debt cannot be used as 
set-off against the claim of a part¬ 
ner individually.—Stewart v. Terwil- 
liger, 143 NW. 17, 177 Mich. 313, 
AnnCasl915C 808. 

In Alabama 

(1) The rule as stated in the text 
ordinarily applies, notwithstanding 
under statutory provisions, plaintiff 
partner is individually liable for the 
firm debt, and may be sued individ¬ 
ually and alone therefor—Stinson v 
Lanier, 134 So 793, 223 Ala. 62—57 
C J. p 463 note 55 [c] 

(2) The text rule does not apply 
where the debt of the partnership 
is due by judgment, bond, covenant, 
or promise in writing—Bradley Fer¬ 
tilizer Co. v Pollock, 16 So 138, 104 
Ala 402—57 C.J P 463 note 55 [c] 
( 1 ). 

80. Colo—Ingols v. Plimpton, 16 P. 

155, 10 Colo 535. 

57 C J. P 463 note 57. 

ss 


81. La—Ashley v. Sholars, 22 La. 
Ann. 442. 

57 C J. p 463 note 58. 

82. Ga—Metcalf v. People’s Grocery 
Co, 101 SE 768, 24 Ga App 663. 

57 C.J*. p 463 note 56. 

83. Pa.—Schalcher v. Bergdoll, 41 
Pa.Super. 547. 

84. Ind—Fleming v. Palmer, 133 NT. 
E 926, 77 Ind App. 572 

85. Ill—Dameier v. Bayor, 68 Ill 
App 477, affirmed 47 NE 770, 167 
Ill. 547. 

88. Ala—Stinson v. Lamer, 134 So. 

793, 223 Ala 62 
57 C J. p 463 note 65. 

87. Colo —Lehow v. Simonton, 3 
Colo 346 

57 C J. p 463 note 66. 

88. N Y.—Griffin v Hungerford, 44 
N.Y S 1054, 19 Misc. 683. 

89. Ind —Griffin v. Kemp, 46 Ind. 
172. 

90. N.Y.—Platt v. Halen, 23 Wend. 
456 

91 . Mo—Ruddle v. Horine, 34 Mo 
App 616 

57 C J. p 464 note 70 

92. Iowa—Allen v. Maddox, 40 Iowa 

121 . 
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a statute providing that, if two or more persons are 
jointly bound by contract, an action thereon may 
be brought against all or any of them at plaintiffs 
option 93 Similarly, it has been held that, in an 
action by a partner on an individual claim, a debt of 
the partnership of which he is a member may be 
counterclaimed under a statute making partnership 
liability for partnership debts joint and several ; 94 
and, under a statute providing that a counterclaim 
may be any cause of action in favor of defendants, 
or some of them, or plaintiffs, or some of them, and 
that it may be pleaded m any action for the recov¬ 
ery of money, and may be a cause of action arising 
either on contract or tort, it has been held that de¬ 
fendant, in an action by a partner on a personal 
claim, may set up as a counterclaim a cause of ac¬ 
tion against the partnership. 95 

Suit by partners in individual capacity . In a suit 
by plaintiffs m their individual capacity to enforce 
rights which they assert they have as joint owners 
of the assets of a partnership, a counterclaim against 
plaintiffs individually may be asserted. 96 

b. In Actions against Individual Partner 

Ordinarily, in an action against one partner for a 
debt due by him, a debt due to his firm cannot be plead¬ 
ed by way of set-off, counterclaim, compensation, or 
reconvention. 

Ordinarily, in an action against one partner for 
a debt due by him, a debt due to his firm cannot be 
pleaded by way of set-off, 97 counterclaim, 98 com¬ 
pensation, 99 or reconvention. 1 This has been held 
to be true notwithstanding defendant is the only 
solvent member of the firm, 2 or, under a statute so 
providing, partners may be held individually liable 
for partnership debts. 3 Furthermore, in an action 
against a partner he cannot set off a claim he holds 
against his firm. 4 
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On the other hand, if goods furnished by a part¬ 
nership are charged to an individual partner, and are 
by him furnished to plaintiff, the debt may be set 
off against plaintiff's demand. 5 Where one mem¬ 
ber of a partnership is sued individually for the en¬ 
tire amount of a partnership debt, he may counter¬ 
claim a debt due from plaintiff to the partnership, 
arising out of the same transaction, 6 and a partner 
may recoup a claim arisirg out of the same trans¬ 
action in which he was jointly interested with an¬ 
other as partner. 7 In an action against one partner 
on an individual obligation given for a partnership 
debt, defendant may avail himself of any recoup¬ 
ment available to the partners m a suit on the debt 
against them 8 Where plaintiff is individually in¬ 
debted to defendant on a claim not founded on a 
tort or breach of covenant, defendant may set off 
such debt against his individual debt to plaintiff, 
founded on a note, even though defendant’s demand 
arose out of former partnership transactions. 9 Ad¬ 
vances made to plaintiff by a partner acting in his 
individual capacity may be asserted as a set-off 
against a debt which the partner contracted as an 
individual acting through the other partner as his 
agent 10 

Assignment to defendant. Where the claim 
against, or the indebtedness of plaintiff to, the firm 
has been assigned to the individual defendant part¬ 
ner with plaintiff’s consent, the claim or debt may 
be set off. 11 

Consent of other partners. A partnership debt 
may be set off in an action against an individual part¬ 
ner if the other partners assent to its use for that 
purpose, 12 and if no rights of third persons have 
intervened before such assent was given, 13 but it 
has been held that the mere assent of the partnership 
alone that the firm debt might be set off is insuffi- 


93. Ely.—Owsley v. Cumberland 

Bank, 66 S W. 33, 23 Ky.L. 1726 

57 C.J. p 464 note 74. 

94. TJ.S —Davis v Bessemer City 
Cotton Mills, NC, 178 F. 784, 102 
CCA 232 

NC—Adams v. First Nat. Bank, 18 
SE. 513, 113 N.C 332, 23 L.RA 
111 . 

95. Ark—Coats v Milner, 203 S.W. 
701, 134 Ark 311 

57 C J. p 464 note 78. 

96. U S —Abraham v. Selig, D.CJN 
Y., 29 F Supp 52. 

97. Mo—Powell v. Downing, App., 
226 S W 2d 952. 

NY.—Burns v. Lopez, 176 N.E 537, 
256 NY.S 123 

N.C.—Corpus Juris cited in In re 


Bank of Sampson, 171 S.E 436, 205 

1ST ip 333 

57 C J. p 464 note 79. 

98. Mo.—Powell v. Downing, App, 
225 S.W.2d 952 

57 C J. p 465 note 80. 

99. La.—Terran v. De Lastra, 2 La 
324. 

57 C J. p 465 note 81. 

1. Tex.—Kirbs v Provine, 14 S.W. 
849, 78 Tex. 353. 

2. Ky.—Garvey v. Crouch, 10 Ky.L. 
937. 

3. Ala.—Drennen v. Gilmore, 31 So 
90, 132 Ala. 246, 90 Am.S R. 902. 

4. Pa—Trumck v. Gilchrist, 81* Pa. 
160 

5. Mo—Lamb v Brolaski, 38 Mo. 51. 

89,, 


6. US—Seaman v. Slater, CC.N.Y., 
49 F 37. 

57 C J p 465 note 86. 

7. DC —Baltimore United Oil Co. v 
Barber, 13 D.C 4. 

8. Minn—McKinnon v. Palen, 64 N. 
W 387, 62 Minn 188. 

9. Tex.—Reeves v. White, Civ.App v 
161 SW. 43. 

10. Cal.—Hartman v. Humason, 177 
P.2d 988, 78 Cal.App.2d 511 

11. Me—Stevens v. Lunt, 19 Me 70 
57 C J. p 465 note 93 

12. Pa.—Montz v. Morris, 89 Pa. 392 
—Edelman v. Sclioll, 65 Pa Super 
357. 

67 C J. p 465 note 94. 

13. Fa.—In re Smith’s Estate, 8 Pa. 
Dist. 168. 

57 C.J. p 465 note 95. 
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dent without the assent of plaintiff, 14 and that as¬ 
sent of the partners at the trial to a partnership 
daim being counterclaimed against an individual 
debt of a partner does not make it a proper counter¬ 
claim within a statute defining counterclaims as 
“(1) A cause of action arising out of the contract 
or transaction, set forth in the complaint, as the 
foundation of the plaintiff’s claim, or connected with 
the subject of the action; (2) in an action on con¬ 
tract, any other cause of action on contract, existing 
at the commencement of the action.” 15 

c. In Actions by Firm 

The general rule is that a debt due from an individual 
partner, or from less than all of the partners, cannot be 
set off or be made the subject of a counterclaim in an 
action by the firm unless the other partners consent. 

Subject to the exceptions and limitations herein¬ 
after enumerated, the general rule is that a debt due 
from an individual partner, 16 or from less than all 
of the partners, 17 cannot be set off in an action by 
the firm. It is of no importance that defendant may 
not have had notice of the existence of the part¬ 
nership, 18 or that the member of the firm against 
whom the demand exists represented that he was 
a creditor of the firm and that he had been author¬ 
ized to manage the business thereof. 19 It has been 
held that the general rule applies, even though the 
partner against whom the set-off is claimed is the 
real owner of the business, and the other only a 
nominal partner, 20 and to executed, as well as to 
executory, contracts. 21 As between a partnership 


debt and a debt to the partners as tenants in com¬ 
mon the principles of set-off are not applicable, the 
demands not being due in the same right. 22 

In accordance with the rule with respect to set-off, 
a debt due from an individual partner, 23 or from less 
than all of the partners, 24 cannot be made the sub¬ 
ject of a counterclaim m an action by the firm, or 
the subject of a plea of compensation 25 In a suit 
by a partnership m which defendant interposes a 
reconventional demand, plaintiff cannot set up a 
debt due an individual member of the firm in com¬ 
pensation of a debt due by the firm. 26 Under a 
statute allowing the courts to grant a defendant 
“any affirmative relief to which he may be entitled,” 
it has been held that a defendant, sued by partners 
on a demand of the firm, may set up and obtain 
judgment on a demand held by him against one of 
the firm only. 27 A maker of a joint and several 
note payable to a firm may, m an action by the 
firm against him and the comaker, set up a counter¬ 
claim due him from the firm. 28 

Consent. Where all the partners consent that a 
debt owing by one of them shall be set off against 
the debt owing to all of them, such debt may be 
set off 29 or counterclaimed 30 in an action by the firm, 
and it has been held that such an agreement operates 
with full force and effect against an assignee of 
the partnership, 31 or of their debtor, 32 provided the 
consent of all the partners was obtained before the 
interest of the assignee arose, but not otherwise. 33 
The consent may be either express 34 or implied, 35 


14. Ala—Jones v. Blair, 57 Ala 
457 

57 C J p 465 note 96 

15. Mont—Heinrich, v. Kirby*, 208 F. 
897, 64 Mont. 1. 

16. Ala—Stinson v. Lanier, 134 So. 
793, 223 Ala. 62. 

Cal —Yankelewitch v. Beach, 2 P.2d 
498, 115 Cal App 629. 

Okl —Kleinschmidt v. White, 15 IP. 

2d 127, 159 Okl. 234 
Tex—Rose v. Motes, Civ.App., 220 
S W 2d 734 
57 C J. p 465 note 99. 

17. U S—Boehm v. U. S, 20 CtCl. 
142 

57 C J p 466 note 1. 

18. Ga.—Nellis v. Green, 137 S.E 
843, 36 Ga App. 684. 

57 C.J. p 466 note 2. 

19 . N Y —Harrison v. Vanderbilt, 9 
N.YSt 810 

20. Miss—Jones v. Howard, 53 
Miss 707 

21. I-Cy—Warder v Newell gate, 11 
B Mon 174, 52 Am D. 567. 

57 C.J p 466 note 5. 


22. Ohio—Fuher v. Buckeye Supply 
Co., 5 Ohio S & CP. 187, 7 Ohio N. 
P 420 

23. Cal —Yankelewitch v Beach, 2 
P 2d 498, 115 Cal App 629. 

NY.—Ravold v Fred Beers, Inc., 270 
N.YS. 894, 151 Misc 628. 

57 C J p 467 note 7. 

24. IT S.—Boehm v. U. S., 20 Ct.Cl. 
142. 

25. La—Bliss v. Patrick, 6 La Ann. 
546—Thompson V. Crow, 3 La.App. 
158. 

26. La.—Atkinson & Co. v. Hibernia 
Nat Bank in New Orleans, 173 So. 
768, 186 La. 1074. 

27. NC.—-Sloan v. McDowell, 71 NC 
356. 

28. N C —Shell v. Aiken, 71 S.E. 230, 
155 N.C. 212. 

29. Ala—Stinson v. Lanier, 134 So 
793, 223 Ala 62 

57 CJ p 467 note 12. 

Unless all partners consent to set¬ 
off, the general rule preventing such 
set-off applies.—Rose v. Motes, Tex 
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CivApp, 220 S.W 2d 734—57 C.J. p 
467 note 24 
Evidence of assent 

(1) It has been held that proof of 
assent of all of the partners should 
be clear and satisfactory,—Wise v. 
Copley, 36 Ga. 508 

(2) However, it has also been said 
that slight evidence will be sufficient 
to establish such assent—Warder v 
Newdigate, 11 B Mon, Ky, 174, 52 
Ajqi.D. 567—57 C.J. p 467 note 22 

30. N.Y—Hartung v. Siccardi, 3 E. 
D Smith 560 

57 C J. p 467 note 13 

31. S.C —Kmsler v. Pope, 36 S.C.L. 
126. 

57 C J. p 467 note 14. 

32. SC—Wilson v. Dargan, 38 S.C. 
L. 544. 

33. S.C—Wilson v. Dargan, supra. 
57 C J. p 467 note 17. 

34. Ga—Wise v Copley, 36 Ga 508. 
S.C.—Wilson v. Dargan, 38 S C.L. 

544. 

35. Ala.—Clark v. Taylor, 68 Ala. 
453. 

57 C,J p 467 note 19. 
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and it has been held that it is not necessary to show 
even that all the members of the firm knew of the 
agreement, but that it will be sufficient to show that 
the partner who made it, by previous assent, express 
or implied, between the partners, was authorized to 
bind the firm by such an agreement. 36 

Permitting member to appear as sole owner; pre¬ 
tended partnership . Where the members of a firm 
permit one of their members to conduct their busi¬ 
ness as the sole owner thereof, they ordinarily sub¬ 
ject themselves, in a joint action by them, to the 
same right of set-off by defendant as he would have 
had in a several action by the partner with whom 
he dealt. 37 It has been held that, where a pretended 
partnership is a mere sham resorted to as a cover 
to prevent creditors of one of the alleged partners 
from reaching his property, defendant may coun¬ 
terclaim a debt against him as being the real owner 
of the business. 38 

Formation or dissolution of partnership; separate 
partnerships . Where an individual makes a con¬ 
tract and thereafter forms with another a partner¬ 
ship which endeavors unsuccessfully to carry out the 
contract, defendant in an action by the firm to re¬ 
cover for goods furnished under the contract may 
recoup his damages for breach of the contract 39 
In an action by former partners, defendant cannot 
recoup claims against a single partner arising out 
of independent matters after the dissolution of the 
partnership. 40 

While it has been held that, in an action by a 
firm, defendant can set off a debt contracted with 
the members thereof when doing business together 
as another partnership, 41 it has also been held that, 
in an action to recover on a partnership demand, de¬ 
fendant cannot set off a demand against another 
partnership having the same members as the first. 42 
Where a partnership has been reorganized so as to 
contain different members, in an action on a demand 
due the new partnership, defendant cannot set off a 


claim against the old partnership 43 
cL In Actions against Firm 

In an action against a partnership for a partnership 
debt, the general rule, in the absence of a statute other¬ 
wise providing, is to the effect that the claim of an in¬ 
dividual partner is not available as a set-off or counter¬ 
claim, and this is true, although the partner seeking to 
make use of his claim in this manner is the only one 
served with process. 

In an action against a partnership for a partner¬ 
ship debt, the general rule, m the absence of a stat¬ 
ute otherwise providing, is to the effect that the 
claim of an individual partner is not available as 
a set-off 44 or counterclaim, 46 and this is true, al¬ 
though the partner seeking to make use of his 
claim in this manner is the only one served with 
process; 46 but m some jurisdictions it has been held 
that separate claims of partners are available as 
set-offs m an action against a partnership for a part¬ 
nership debt. 47 A claim of an individual partner 
may be available as a set-off against an obligation 
of the firm where a statute provides that persons 
jointly liable on contracts or obligations shall be 
severally liable also, 48 or where a creditor of a 
firm avails himself of a statute authorizing a suit 
against one partner for the obligations of all. 49 It 
has been held that a partner may offset his separate 
claim against an obligation sought to be enforced 
against the partnership where the contract sued on 
is the joint and several obligation of defendant and 
plaintiffs ask for a several judgment against them 
which by statute may be entered on a partnership 
obligation against one person. 60 

Ordinarily, in an action against a partnership, de¬ 
fendants cannot set off a debt due to another part¬ 
nership composed of some, but not all, of defendant 
partners, 51 but they may set off or counterclaim a 
^demand in favor of the partnership ; 52 and, if only 
one of the partners answers, he is entitled to set 
off any claim which his firm has against plaintiff, 
which could have been asserted by wa^ of counter- 


36. SC—-Wilson v. Dargan, 38 SC 
L 544. 

37. Va—Dixon Livery Co. v. Bond, 
86 SE. 106, 117 Va. 656, L.R.A. 
1916A 1211. 

57 C J. p 468 note 26. 

38. N.Y.—Rosenberg v. Block, 6 N. 
E. 580, 102 NY. 255 

39. Miss.—(Posey v. West Constr 
Co., 46 So 402, 92 Miss 736. 

40. Mass.—Holton v. American Pas¬ 
try Products Corporation, 174 N.E 
663, 274 Mass. 268. 

Tort claim 

Mass—Holton v. American Pastry 
Products Corporation, 1 supra. 


41. Ala —McGehee v. Harrison, 51 
Ala. 522. 

42. Tex.—Rose v. Motes, Civ.App, 
220 S W 2d 734 

43. Ind T —Citizens' Bank v. Carey, 
48 SW. 1012, 2 IndT 84. 

44. Kan.—Omaha Crockery Co v. 
Cleaver, 180 P 273, 104 Kan 642, 
5AL.R 1537 

57 C.J. p 468 note 34. 

45. S.C.—Pope Mfg Co. v. Charles¬ 
ton Cycle Co', 33 SE 787, 55 S C 
528. 

57 C J p 468 note 35. 

46. Ohio.—Williams r. Pultze, „ 5 
Ohio Dec., Repnht, 503,- 6 Am.L 
Rec. 338* 


47. Pa.—Montz v. Morris, 89 Pa. 
392 

57 C J. p 469 note 41. 

48. Ky—-Fidelity Trust, etc., Co. v 
Shannahan, 14 Ky.L 111. 

57 C J. p 468 note 39 

49. Ala.—Trann v. Gorman, 9 Port 
456. 

57 C.J. p 469 note 40. 

50. Minn.—-Nordsell v. Neilsen, 184 
N.W. 1023, 150 Minn. 224 

51. NH—Winmpiseogee Paper Co. 
" v. Eaton, 18 A. 171, 65 N.H. 13. 

57 C J. p 469 note 47. 

52. Iowa—Bird v. McCoy, 22 Iowa 
549 

57 C.J. p 469 note 48. 
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claim. 53 In an action against a partnership, one 
partner may avail himself of a counterclaim m favor 
of the partnership to defeat plaintiffs recovery, al¬ 
though he answers separately, 54 and it has been held 
that, where a suit is brought against defendants on 
a contract made by them as a firm, they may use a 
demand of the firm against plaintiff as a set-off. 55 

Consent to set-off . Where all the members of a 
partnership agree that a debt owing to one of them 
may be applied in payment of a demand existing 
against the firm, such individual debt is a proper 
subject of a set-off against a partnership debt. 56 

Compensation . While compensation of partner¬ 
ship and individual debts does not take place by 
operation of law, in a suit against the partnership 
for a debt, an individual demand of a partner against 
plaintiff may, by way of defense or exception, off¬ 
set or oppose a compensation of this demand to that 
of plaintiff. 57 In an action against a partnership for 
a debt, brought by an assignee of a creditor, under 
an assignment with notice to the partnership, de¬ 
fendants cannot compensate by way of exception a 
debt due by the assignor to a member of the part¬ 
nership individually. 58 

e. In Actions against Firm and Individual Part¬ 
ners 

Ordinarily, where an action is brought on a partner¬ 
ship liability not only against the partnership but also 
against its members individually, a defendant may plead 
as set-off a debt due him individually. 

Ordinarily, where an action is brought on a part¬ 
nership liability not only against the partnership 
but also against its members individually, a defend¬ 
ant may plead as a set-off a debt due him individual¬ 


ly. 59 In such an action one or more defendants may 
set up as a countered im in their individual answers 
any claim which the firm has against plaintiff, 60 al¬ 
though all the partners are not served in the ac¬ 
tion and, therefore, do not answer. 61 Under a stat¬ 
ute providing that a counterclaim must state a cause 
of action in favor of all defendants m the action, 
an account for family necessaries sold by a partner¬ 
ship to plaintiff’s family was held not pleadable as 
a counterclaim m a suit against the firm and the in¬ 
dividual partners where plaintiffs husband was one 
of the partners 62 

f. Equitable Set-Off of Partnership and Individ¬ 
ual Debts and Demands 

(1) In general 

(2) Insolvency 

(1) In General 

In equity, an individual -debt of one of the partners 
cannot, as a rule, be set off against a partnership debt, 
or vice versa, the rule being that equity on this subject 
follows the law, in the absence of special grounds for 
equitable interposition. 

In equity, an individual debt of one of the part¬ 
ners cannot, as a general rule, be set off against a 
partnership debt, 63 or vice versa, 64 the rule being 
that equity on this subject follows the law, 65 in the 
absence of special grounds for equitable interposi¬ 
tion, 66 such as render it probable that defendant 
will lose his demand and be compelled to pay the de¬ 
mand of plaintiff. 67 Equity may take cognizance of 
cross claims between litigants, although they are 
wanting in mutuality, wherever it becomes necessary 
to effect a clear equity or prevent injustice, 68 and 
m an action against a partnership and the individ- 


53. Ky.—McMasters v Burnett, 17 
S.W 1021, 92 Ky. 358, 13 KyL 
617. 

N’T—Fox Chase Knitting Mills v 
Handal, 250 NTS. 416, 232 App. 
Div. 498. 

54. NT—Tilden v. Washburn, 6 N 
TS 556 

55. Pa—Bartlett v. Loomis, 16 
Mon tg Co 206 

56. Or—Barnes v Esch, 169 P. 512, 
87 Or 1—McDonald v. Mackenzie, 
14 P 868, 24 Or 573. 

57 C.J. p 469 note 43 

57. U.S —Beauregard v Case, La, 
91 U S 134, 23 LEd. 263. 

57 C.J. p 469 note 45. 

53. La—Dick v Byrne, 7 Rob. 465. 

59. G-a.—'McAllister v. Millhiser, 23 
S E 502, 96 Ga, 474. 

57 C J. p 468 note 38 

60. N.T—Alpaugh v. Battles, 257 N. 
YS 126, 235 App.Div. 321—Fox, 


Chase Knitting Mills v. Handal, 
250 NY.S 416, 232 App Div 498 

61. NT—Alpaugh v. Battles, 257 N. 

TS. 126, 235 App Div 321—Fox 

Chase Knitting Mills v Handal, 250 
N.T S 416, 232 App Div. 498 

62. Iowa—Jordison v. Jordison 

Bros, 247 N.W. 491, 215 Iowa 938. 

Reason, for rule 

The individual partners who are 
part of the defendants, as such, have 
no cause of action against plaintiff 
on the account for family expenses, 
and, furthermore, defendant husband 
cannot sue his wife for such expens¬ 
es —Jordison v. Jordison Bros., su¬ 
pra. 

63. N.C.—Cotton v. Evans, 21 NC. 
284. 

57 C J p 469 note 54. 

64. US-'Vose v. Philbrook, CC 
Mass, 28 F Cas No.17,010, 3 Story 
335. 

57 C.J. p 469 note 55. 

65. U S.—Howe v. Sheppard, C C 

92 


Me, 12 F Cas No 6,773, 2 Sumn 
409 

57 C.J. p 469 note 56. 

66. US-Vose v. Philbrook, CC 
Mass., 28 F.Cas.No 17,010, 3 Story 
335 

57 C J. p 470 note 57. 

67. Okl.—'Morey v. State, 263 P 
1098, 129 Okl. 136. 

68. Ky — Corpus juris quoted in 
Bryant Bros v. Wilson, 69 S.W.2d 
1020, 1023, 253 Ky. 578. 

57 C J. p 470 note 60. 

Claim barred by statute of limita¬ 
tions 

When a partner is sued on a part¬ 
nership debt and there exists a de¬ 
mand m favor of the partnership 
which, had the firm instead of the 
partner been sued, could be set off, 
but which would not support an inde¬ 
pendent action because barred by the 
statute of limitations, equity will 
give relief—Fowler v. Bellinger, 37 
So. 225, 140 Ala. 240. 
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ual members thereof, it has been held that the 
court may permit the individual defendants to plead 
a counterclaim of which they claim to be joint Own¬ 
ers where the court can dispose of all the issues 
raised by the pleadings and the rights of third per¬ 
sons are not involved. 69 Even where set-off is al¬ 
lowable m equity, a partnership accounting with all 
the partners made parties is essential m order to 
adjudicate the interest of the individual partner 
involved. 70 

Nonresidence . It has been held that, if one part¬ 
ner of a nonresident firm is individually indebted to 
a resident debtor of that firm, in a suit by the firm 
against such resident, he may plead the debt of the 
partner to him as an equitable set-off. 71 However, 
it has also been held that the mere fact that plain¬ 
tiff and the partnership, of which he is a member 
and which is a debtor of defendant, are nonresidents 
does not amount to such a special equitable*circum¬ 
stance as will take the case out of the general rule 
against the set-off of a partnership debt against an 
individual debt and authorize the admission of the 
equitable set-off 72 

(2) Insolvency 

In an action involving partnership and individual 
debts and demands, the insolvency of one of the parties 
is very generally recognized as a sufficient ground for 
the allowance of a set-off in equity, but the right to a 
set-off on this ground is not an absolute one. 

In an action involving partnership and individual 
debts and demands, the insolvency of one of the 
parties is very generally recognized as a sufficient 
ground for the allowance of a set-off in equity, 73 but 
the right to a set-off on this ground is not an ab¬ 
solute one, and the rights of all parties concerned 
must be considered m order to determine what is 
equity. 74 

Debt owing by firm against individual claim of 
partner . A debt owing by a firm may be set off 
against a claim of an individual partner of the firm, 
where the firm is insolvent, 75 or where only the 


partner owning the clami is insolvent 76 It has been 
held, however, that m an action on contract brought 
by one member of a firm on an individual claim de¬ 
fendant may not avail himself of a claim against 
the firm as a set-off, on the ground of the insolvency 
of plaintiff’s copartners, m the absence of an aver¬ 
ment that the firm is insolvent 77 
Individual debt of partner against debt due firm . 
It has been held that a court of equity will not per¬ 
mit a set-off of a separate debt due from one part¬ 
ner against a joint debt due to the partnership on 
the mere ground of the insolvency of that partner 
alone, 78 but there is authority to the contrary. 79 
An individual partner may, m equity, set off his own 
judgment against an insolvent debtor who seeks to 
enforce a judgment against the firm 80 
Debt due firm against individual debt of partner. 
In an action by an insolvent debtor of a firm against 
an individual partner, it has been held that plain¬ 
tiff’s indebtedness to the partnership may be set 
off where all the partners assent, 81 but not other¬ 
wise 82 

Debt of partner to firm against debt of firm to 
partner. In a suit in equity by a member of an in¬ 
solvent partnership to dissolve and settle such part¬ 
nership, the individual indebtedness of the partner 
to his firm may be set off against plaintiff’s claim for 
an amount lent by him to the firm 83 
Debt of one partnership to another cannot be set 
off m a suit in equity brought by the representatives 
of a member of one firm, who has died since the 
contracting of the debt, against one member of the 
other, since the claims of the parties are not due 
m the same right, and could not have been set off 
in the lifetime of plaintiffs’ intestate. 84 

g. Survivorship, and Representation of De¬ 
ceased Partner 

(1) In general 

(2) Actions against surviving partner 

(3) Actions by or against administrators 

of deceased partners 


69. Iowa —Read v. Ferguson, Barnes 

6 Ferguson, 293 H.W 474, 228 Iowa 
1191 

70. Tex—Shaw v Centerfield Oil 
Co, CivApp, 10 S.W 2d 144. 

57 C J. p 470 note 59 

71. Ky.—Wallenstein v. Selhzman, 

7 Bush 175 

72. Ga.—Metcalf v. People’s Grocery 
Co., 101 S.E 768, 24 GaApp 663. 

73. Md—Dubreuil v Gaither, 56 A 
965, 98 Md 541. 

57 C J p 470 note 62. 

74. Ohio—-Williams v. Pultze, 5 
Ohio Dec„ Reprint, 503, 504. 


75. N* Y —Shipman v. Lansing, 25 
Hun 290 

57CJ p 470 note 64. 

76. Ala—Bean v. Cabbaness, 6 Ala 
343 

57 C J p 470 note 65. 

77. N T —Spofford v. Rowan, 26 N 
E. 350, 124 H.Y. 108. 

57 C J. p 470 note 66 

78. U.S —Howe v Sheppard, C C.Me , 
12 F Cas.No 6,773, 2 Sumn. 409 

57 C J p 470 note 67. 

79. Tex—Hahn v. Cook, 1 Tex A 
Civ Cas § 689 

57 C.J. p 471 note 68. 
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80. Ky—Jeffries v, Evans, 6 B Mon. 
119, 43 AmT>. 158. 

57 C J p 471 note 69. 

81. NT—Burns v Lopez, 176 HE 
537, 256 NY.S 123 

57 C J. p 471 note 70. 

82. Pa.—Wrenshall v. Cook, 7 

Watts 464. 

57 C.J p 471 note 71. 

83. Ala.—Leach v. Gray, 77 So 341, 
201 Ala 47, 7 A L.R. 890 

57 C J. p 471 note 72 

84. Mass.—Reed v. Whitney, 7 Gray 
533. 
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(1) In General 

While it has been held that defendant, In a suit by 
a surviving partner to recover a debt due to the firm, 
may set off a debt due to him from the surviving partner 
alone, it has also been held that in an action by the sur¬ 
viving members of a partnership to recover a debt due 
the firm, defendant cannot offset debts due him by in¬ 
dividual partners. 

It has been held or stated without qualification 
that, in a suit by a surviving partner to recover a 
debt due to the firm, defendant may set off a debt 
due to him from the surviving partner alone, 85 but 
this rule has been qualified, under some decisions, so 
as to permit such a set-off provided it does not ap¬ 
pear that the partnership creditors have any lien on 
the account sued on 86 or provided there is no equita¬ 
ble interest m another which the law can protect 87 
On the other hand, it has been held that m an ac¬ 
tion by surviving members of a partnership to re¬ 
cover a debt due the firm, defendant cannot offset 
debts due him by individual partners, 88 and that m 
an action by a surviving partner for a debt due the 
firm, an individual debt against the deceased part¬ 
ner cannot be set off, 89 even though such deceased 
partner agreed to pay defendant's claim against 
him from partnership funds, where it is not shown 
that the surviving partner had notice of such agree¬ 
ment. 90 

In a suit by a surviving partner in his own name 
on an obligation for a debt belonging to the part¬ 
nership, but executed to him, defendant may set off 
a claim against the partnership held by him, 91 with¬ 
out reference to the solvency or insolvency of the 
members of the firm. 92 It has been held or said 
that, where a person who is a surviving partner sues 
for a debt owing to him individually, defendant may 
set off a partnership debt against it, 93 but there is 
authority to the contrary. 94 In an action by a part¬ 
nership, defendant may set off a demand against a 


former partnership of which plaintiffs are the sur¬ 
viving members and to which they succeeded 95 

In an action by a surviving partner and another 
against a partnership for the balance of an account, 
defendants cannot plead by way of set-off a debt 
to them from one of plaintiffs alone, the demands 
not being mutual. 96 

(2) Actions against Surviving Partner 

In an action against a surviving partner to enforce a 
partnership debt, he may, ordinarily, set off or counter¬ 
claim a debt due him in his own right, but it has been 
held that unliquidated damages sustained by the surviv¬ 
ing partner cannot be counterclaimed in such an action. 

In an action against a surviving partner to enforce 
a partnership debt, he may, ordinarily, set off 97 or 
counterclaim 98 a debt due him in his own right, 
since, -as respects plaintiff, he may treat the debt 
as his own, 99 but it has been held that unliquidated 
damages sustained by the surviving partner can¬ 
not be counterclaimed in such an action. 1 It has 
also been held 2 or said 3 that m an action against 
a surviving partner on a demand against him in¬ 
dividually, he may set off a claim against plaintiff m 
his favor as a surviving partner, but there is author¬ 
ity to the contrary. 4 In an action against the sur¬ 
viving partner and the widow and sole heir of de¬ 
ceased partner, who have formed a new firm, de¬ 
fendant may set off a debt due the old firm in an ac¬ 
tion against the new firm. 5 In an action by the wife 
of a deceased partner against the surviving part¬ 
ner, on a note made by the firm, the defendant can¬ 
not be permitted to set off an indebtedness alleged 
to be due him from the estate of the deceased part¬ 
ner on the ground that the money lent to the firm, 
for which the note was given, was advanced to 
plaintiff by the deceased partner when his estate was 
in fact insolvent. 6 


85. Mass—Hewitt v. Hayes, 90 N.E. 
985, 204 Mass. 586, 27 L.R.A.,N.S, 
154 

57 C.J p 471 note 80. 

86. Vt.—Meader v Leslie, 2 Tt 569. 

87. Vt—Meader v Scott, 4 Vt. 26. 
57 C J p 471 note 82. 

88. Ark—Sessoms v Ballard, 251 S. 
W 446, 160 Ark 146 

57 C J p 471 note 83. 

89. N.C—Norment v. Johnston, 32 
NC 89 

57 C J p 471 note 84. 

90. NC—Norment v. Johnston, su¬ 
pra 

91. Tex—Masterson v. Goodlett, 46 
Tex 402 

92. Tex—Masterson v. Goodlett, su¬ 
pra. 


93. Ill—Hams v. Pearce, 5 IU.App 
622. 

94. Pa—Wain v. Hewes, 5 Ser? & 
R. 468. 

57 C J. p 472 note 89. 

95. US—Stewart v Moms, Ill, 88 
F. 461, 32 CC.A 7, 89 F. 290, 32 
CCA 203, certiorari denied 19 S 
Ct 886, 172 US 646, 43 LEd 1180 

96. Ohio—Richardson v. Wmdgate, 
1 Ohio Dec (Reprint) 478, 10 West 
LJ. 145. 

97. Pa—Lewis v Culbertson, 11 
Serg- & R 48, 14 AmD. 607. 

57 C J. p 472 note 91. 

98. Mont—First Nat Bank v. Sil¬ 
ver, 122 P. 584, 45 Mont. 231. 
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99. Pa—Wain. v. Hewes, 5 Serg. & 
R. 468. 

1. Mo —National Handle Co. v 
Huffman, 120 S.W 690, 140 Mo App 
634. 

57 Cl P 472 note 94. 

2. N.J.—Johnson v. Kaiser, 40 N.J 
Law 286 

57 C.J. p 472 note 95. 

3. Mich—Newberry v. Trowbridge* 
13 Mich 263. 

4. Pa—In re Smith's Estate, 8 Pa. 
Dist. 168. 

5. Pa.—Cochran v. Cutter, 18 Pa Su¬ 
per. 282. 

6. Minn—Little v Simonds, 49 N. 
W. 186, 46 Minn. 380. 
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(3) Actions by or against Administrators of 
Deceased Partners 

In a suit by an administrator for a debt due his de¬ 
cedent, defendant may set off a debt due him by the 
firm of whicn decedent was a member, where by statute 
the estate of a deceased partner is liable for the whole 
debt of the firm of which he is a member, whether the 
surviving partner is solvent or insolvent. 

In a suit by an administrator for a debt due his 
decedent, defendant may set off a debt due him by 
the firm of which decedent was a member, where 
by statute the estate of a deceased partner is liable 
for the whole debt of the firm of which he is a 
member, whether the surviving partner is solvent 
or insolvent ; 7 and in an action by the administrator 
of a deceased partner against the surviving partner 
to recover the share of the deceased partner m the 
partnership assets, defendant may set off an in¬ 
debtedness of decedent to him. 8 So, also, the ad¬ 
ministrators of a surviving partner may set off a 
partnership debt m an action against them m their 
representative capacity on a note made by the sur¬ 
vivor. 9 

§ 53. - Debt or Demand of Husband or 

Wife of Party to Action 

a. Actions by husband 

b. Actions against husband 

c. Actions by wife 

d. Actions against wife 

e. Actions by husband and wife 

f. Actions against husband and wife 

a. Actions by Husband 

As a general rule, in an action by a husband, de¬ 
fendant cannot assert for the purpose of set-off or coun¬ 
terclaim a claim against the wife or a claim against the 
husband and wife Jointly. 

As a general rule, m an action by a husband, de¬ 
fendant cannot assert as a set-off 10 or counter¬ 
claim 11 a claim against the wife. It usually is not 


permissible, in such an action, to set off a claim 
for damages resulting from the tortious act of 
plaintiff’s wife, it not appearing that the husband 
consented to the tort or gave to it his subsequent 
sanction, 12 and in an action by plaintiff alone to 
recover money overpaid by him on a mortgage given 
by himself and wife on his wife’s property, the 
amount due on another mortgage assumed by the 
wife as part of the purchase price of the property 
involved cannot be offset, because she is not a 
party to the action 18 Where a husband sues an 
executor to recover a legacy to his wife, the execu¬ 
tor may set off a debt by the husband to the testator, 
where the husband may make such legacy his own 
by any step which amounts to a reduction of it to 
possession. 14 

A claim against husband and wife jointly ordi¬ 
narily cannot be set off 15 or counterclaimed, 16 m 
an action by the husband. 

b. Actions against husband 

Ordinarily, in an action against the husband, he 
cannot plead by way of set-off or counterclaim a claim 
in the right of the wife, or a debt due to, or owned by, 
him and his wife Jointly. 

Ordinarily, in an action against the husband, 
cannot plead by way of set-off, 17 counterclaim, 18 
compensation, 19 or reconvention, 20 a claim, m the 
right of the wife, or constituting her separate prop¬ 
erty, and he cannot assert as a set-off or^ counter¬ 
claim a debt due to, or claim owned by, hL m and his 
wife jointly. 21 Accordingly, it has been^held that 
a note in the hands of a defendant, given Jw plain¬ 
tiff, but payable to a third person, althougfn^elong- 
ing to defendant in right of his wife, is not available 
as an offset, unless there is an express promise spn 
the part of plaintiff, to pay the amount called four 
by the note, to defendant. 22 A husband is not pre¬ 
cluded from recovering on a plea of set-off for 
board furnished because the wife did not join m 
the plea, 23 and he may plead by way of a set-off 


7. 

Pa—Blair v. Wood, 108 

Pa 

278 

8. 

Ind —Skillen v. Jones, 

44 

Ind 


136. 



9. 

Ala.—Hale v Brown, 11 

Ala 

87. 

10 

. Ala —Vaught v Wellborn, 

16 


.Ala 377. 

57 CJ p 472 note 5. 

Without expressed assent of wife, 
a claim against the wife or her sep¬ 
arate property cannot be used as a 
set-ofC against a claim by her hus¬ 
band—Canfield v. Nagle, 19 Pa. Su¬ 
per. 210. 

Action by husband’s assignee 

In action by assignee of chose in 
action assigned by husband, defend¬ 


ant cannot set oft a claim against the 
wife of the assignor—Shields v. 
Stark, Tex.CivApp, 51 BW 540. 

11. iS D —Harrison v. State Banking, 
etc, Co, 89 NW 477, 15 SD. 304. 

12. Ala—Vaught v. Wellborn, 16 

Ala 377. 

1 

13. S D —Harrison v State Banking, 
etc, Co, 89 NW 477, 15 SD 304. 

14. ' Pa—Appeal of Lowman, 3 

Watts & S 349. 

15. Vt.—Congdon v. Torrey, 112 A. 
202, 95 Vt 38 

57 1C J. p 473 note 13. 

16. NT—Richards v. Reed, 26 NT 
S 540, 6 Misc 217. 
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17. Tex—King v. Driver, CivApp. r 
183 SW 87. 

57 C J. p 473 note 18. 

18. Wis —Dolph v Rice, 21 Wis 590 
57 C J. p 473 note 19. 

19 . La—Stokes v. Forman, 12 La. 
Ann 671. 

57 C.J. p 473 note 20 

20. La—Smith v Reddick, 8 So. 53 9 r 
42 La Ann 1055. 

57 C.J p 473 note 21. 

21. Ga—Brooks v. Turner, 63 Ga. 
297. 

57 C J. p 473 note 22. 

22. Ala—French v Garner, 7 Port, 
549 

23. Ala—Joyner v McMurphy, 163 
So. 533, 26 Ala.App. 549. 
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a claim for services rendered by his wife, where the 
earnings of the wife belong to the husband. 24 
Rental of premises owned by husband and wife as 
tenants by the entirety may be set off m an action 
against the husband by the party owing it. 25 

Chose in action of which wife died seized Since 
a husband cannot recover choses m action of which 
his wife died seized, and to which he is entitled as 
a distributee, except through administration, such 
claims are not due to him personally, and cannot, 
therefore, be set off against a personal debt due by 
him to plaintiff 26 

c. Actions by Wife 

In an action by a wife to enforce a claim due her as 
her separate property, defendant cannot ordinarily set 
off or counterclaim a claim against the husband. 

In an action by a wife to enforce a claim due her 
as her separate property, defendant ordinarily can¬ 
not set off 27 or counterclaim 28 a claim against the 
husband. So, m an action by a wife to reduce to 
possession a chose m action accruing to her in her 
own right after marriage, the husband’s marital 
right not having attached, a claim against the hus¬ 
band cannot be set off, 29 and, where, in an action 
by a *Wife in her own name to recover judgment 
on notes and for a decree foreclosing a mortgage 
given to secure them, the court erroneously refuses 
a motion have the husband made a party plaintiff 
as being the real party m interest, defendant can¬ 
not counterclaim a demand against the husband. 30 

In an action by a wife for services, defendant 
has been permitted to set off a debt due from the 
husband, on the ground that the wife’s earnings 
belong to the husband, 31 and, where the wife is 
only the nominal plaintiff and the husband is the 
real party in interest, a debt due from the husband 
may be set off 32 In an action by a wife for moneys 


had and received which belong to her statutory 
separate estate, it has been held that defendant can 
set off an amount due to him for necessary family 
supplies furnished to plaintiff and her husband, for 
which, by virtue of statute, her estate may be held 
liable. 23 

Action by wife to secure set-off. In view of the 
rule requiring mutuality of demands in order to 
warrant a set-off, a wife cannot ordinarily maintain 
an action to secure a set-off of her claim for dam¬ 
ages against a judgment against her husband to 
which she was not a party, 34 even though defendant 
is insolvent and a nonresident of the state. 35 

d. Actions against Wife 

In an action against a wife she cannot ordinarily 
set off or plead in compensation a debt claimed in the 
right of the husband. 

In an action against a wife she cannot ordinarily 
set off 36 or plead in compensation 37 a debt claimed 
in the right of her husband. However, m an action 
against a wife on a running account for services 
rendered and materials expended in improving her 
property, credit for materials returned is a proper 
set-off, although credited m a statement rendered 
to her husband, where it appears that the husband 
acted as her agent 38 Also, m an action to foreclose 
a mortgage against a wife, she has been held en¬ 
titled to plead a counterclaim for a debt due to her 
by the mortgagee for services rendered by her, 
where the husband himself makes no claim for such 
services, and she is entitled to her earnings as 
separate property 39 

e. Actions by Husband and Wife 

In an action by a husband and wife based on a chose 
of action or claim which is the separate property of the 
wife, defendant usually cannot set off a separate claim 
against the husband or a debt due by the husband and 
wife jointly. 


Reason, for role 

In absence of special contract to 
contrary, amount due for board was 
payable to husband as head of house¬ 
hold and right to sue was m him — 
Joyner v. McMurphy, supra. 

24. Ind—Cranor v. Winters, 75 Ind. 
301. 

25. Mich—Way v. Root, 140 N.W 
577, 177 Mich 418. 

57 C J. p 473 note 26. 

26. U S —Richter v. Hanneman, C C 
NT, 119 F 471. 

27. Ky —Terry v Warder, 78 S W 
154, 25 KyL 1486 

57 C J p 473 note 27 
In action by wife"s assignee hus¬ 
band’s debts to obligor cannot be set 
off against amount due m absence of 


authorization of such credits by wife 
—Niccloy v. Treasure, 115 NTS 
1030 

28. NT—Paine v. Hunt, 40 Barb 
75 

57 C J p 474 note 28. 

In action by wife’s administrator, 
a claim against the husband‘person¬ 
ally cannot be counterclaimed —Hol¬ 
liday v McMillan, 83 NO 270—'57 C 
J p 474 note 36. 

29. S C —Roberts v. Adams, 2 SC 
337 

57 C J. p 474 note 29 

30. Idaho —Campbell v. Kearns, 90 
p 108, 13 Idaho 287. 

31. Del.—Emmertz v. Thurlow, 3 
Del Co 368 


32. Kan—Citizens' Bank v. Bowen, 
21 Kan 354 

57 C J p 474 note 32. 

33. Ala—Castleman v. Jeffries, 60 
Ala 380 

34. Or—Barnes v. Esch, 169 P. 512, 
87 Or. 1. 

35. Or—Barnes v. Esch, supra. 

36. Tex—Reuter v. Sullivan, Civ- 
App, 47 SW. 683 

37. La —Buard v Buard, 5 Mart, N 
S., 132 

38. NT—Vetault v. Kennedy, 165 
NTS. 203, 178 App Div 228, af¬ 
firmed 123 NE 894, 226 NT 607 

39. N T —Carver v. Wagner, 64 N 
TS. 747, 51 AppDiv. 47. 
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In an action by a husband and wife based on a 
chose of action of the wife, defendant usually can¬ 
not set off a separate claim against the husband 
for the reason that a wife’s right of survivorship 
in respect of choses in action belonging to her, be¬ 
fore or after coverture, until reduced to his posses¬ 
sion by her husband, is a right treated by the law 
as an interest of substance and importance and en¬ 
titled to protection 40 Accordingly, where husband 
and wife join m an action on a chose m action 
owned by her before marriage, 41 or on a chose m 
action accruing to the wife after marriage, 42 a 
set-off of the husband’s separate debt is not permis¬ 
sible, since the right of survivorship in the wife 
might thereby be defeated. 43 In like manner, m 
an action by husband and wife based on a debt or 
claim which is the separate property of the wife, a 
debt of the husband cannot ordinarily be set off 44 or 
pleaded in compensation. 45 It has been held that, 
where husband and wife sue for property claimed 
through the wife, and during the pendency of the 
suit the husband sells his interest and dies, a court 
of equity will allow a credit for the purchase money 
to be set off against the wife where the purchaser 
had the possession , 46 but m order to set off a debt 
of a deceased husband against his widow the equity 
must be clearly shown, and, although the husband 
died insolvent, if the widow is not insolvent and the 
demands are not connected, and no understanding is 
shown in the parties that one demand should be set 
off against the other, equity will not allow the 
set-off. 47 

In actions on debts or claims owned by husband 
and wife jointly . In an action by husband and wife 
on debts or claims owned by them jointly, a claim 
against the husband individually cannot be set off 48 

Separate claim against wife When husband and 
wife join in an action on a promise made to the 
wife, it has been held that a debt secured by a 
contract made by the wife after marriage cannot be 
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pleaded as a set-off, 49 but, in an action brought by 
the original obligee of a bond for the use of a 
married woman and her husband, it has been held 
that the maker may set off an account for medical 
services rendered for the married woman before her 
marriage, the wife and her husband being plaintiffs 
beneficially interested in the action, 50 and it has 
further been held that m a suit by husband and 
wife on a note given to them jointly for a debt 
created with defendants, by the dealing of the wife 
with the consent of the husband, defendants may set 
off an account not included in the note, created in 
the same course of dealing. 51 

Joint claim against husband and wife. Where 
husband and wife join m an action on a chose in 
action accruing to her during coverture, a debt due 
by the husband and wife jointly cannot be pleaded 
as a set-off, 52 for the reason that a joint promise 
by them would, m any conceivable case, be void at 
law as regards the wife, and would in effect be 
the promise of the husband 53 

f. Actions against Husband and Wife 

Ordinarily, where husband and wife are sued on a 
joint liability, a claim against plaintiff existing solely in 
favor of one spouse may not be asserted as a set-off or 
counterclaim. In an action on a joint and several obli¬ 
gation of a husband and wife a separate demand in favor 
of the husband may be counterclaimed. 

Ordinarily, where husband and wife are sued on 
a joint liability, the husband cannot set off a debt 
due him 54 or set up by way of cross demand a 
claim m his favor against plaintiff. 55 In such an 
action, the husband and wife cannot set up by way 
of cross demand 56 or set-off 57 a claim against plain¬ 
tiff existing solely in favor of the wife; and the 
wife cannot plead as a counterclaim a claim against 
plaintiff existing in her favor alone. 58 Where the 
cause of action is only against the separate prop¬ 
erty of the wife, and the husband is joined as a 
technical party only, debts due from plaintiff to 
the husband cannot be pleaded as a counterclaim. 59 


40. Ala.—Morns v. Booth, 8 Ala 
907. 

57 C J. p 475 note 40 

41. Del.—Smith v. Johnson, 5 Del 
40. 

57 C.J. p 475 note 41 

42. Ala —Morns v Booth, 8 Ala 
907. 

57 C.J. p 475 note 42. 

43. Ala—Morns v. Booth, supra. 

44. Tex.—Hubby v. Camplm, 22 Tex. 
582 

57 C J p 475 note 46. 

45- La —Defau v Pelane, 15 La. 273. 
57 C J p 475 note 47. 

80 C J S —7 


46. Ky—Holloway v. Conner, 3 B 
Mon 395. 

57 C J p 475 note 44. 

47. Ill—-Houston v. Maddux, 53 N - . 
E. 599, 179 Ill 377. 

48. Va—Stowers v Dutton, 171 SE 
510, 161 Va 658 

57 C J. p 475 note 48 

49. Ala.—Moms v. Booth, 8 Ala. 
907. 

57 C J p 476 note 49. 

50. N C.—Gary v. Johnson, 72 N.C. 
68 

51. Ala.—Case v. Byrne, 12 Ala. 115. 
57 C J. p 476 note 51 

52. Ala—Morns v. Booth, 8 Ala. 
907. 


53. Ala—Morris v. Booth, supra. 

54. Ill.—Lucas v Johnson, 176 Ill. 
App 143. 

57 C.J. p 476 note 54. 

55. Iowa —Musselman v. Galligher, 
32 Iowa 383. 

56. Iowa—Musselman v. Galligher, 
supra. 

57. Iowa—Musselman v. Galligher, 
supra. 

58- Iowa.—Evans v Evans, 210 N. 
W 564, 202 Iowa 493. 

57 C.J P 476 note 57. 

59- Minn—Carpenter v. Leonard, 5 
Mm 155 

57 C J. p 476 note 58. 
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In equity the rigid rules of a statute relating to set¬ 
off may be relaxed so as to allow, m an action 
against husband and wife, a set-off which the law 
would refuse. 60 

When suit is brought against husband and wife on 
a note executed by the wife dum sola, it has been 
held that the husband may set off one half of the 
amount paid by him before suit brought on a judg¬ 
ment which was recovered against the wife dum 
sola and plaintiff, on a note executed by them joint¬ 
ly, 61 but that he cannot set off such a payment made 
by him after the institution of the suit 62 While it 
has been held that, in an action against husband and 
wife to foreclose a mortgage on his property exe¬ 
cuted by them, a claim against plaintiff m favor of 
the wife and others cannot be set off, she having no 
individual or proprietary title to the land mortgaged 
or being in any way liable for the debt, 63 it has also 
been held that in a suit to foreclose a mortgage on 
the wife’s separate property given by husband and 
wife to secure the payment of a loan made to the 
husband, a cross complaint m the nature of set-off 
for moneys alleged to be due and owing by plaintiff 
to the husband may properly be pleaded. 64 

On joint and several obligation. In an action on 
a joint and several obligation or liability of a hus¬ 
band and wife a separate demand in favor of the 
husband may be counterclaimed 65 

Judgment in favor of wife against judgment 
against husband . Where judgment in an action 


against husband and wife is rendered against the 
husband and m favor of the wife for costs, the judg¬ 
ment against the husband may be discharged pro 
tanto by offsetting the smaller judgment m favor of 
the wife, under a statute providing that all property 
acquired by either the husband or the wife after 
marriage shall be community property, subject to the 
husband’s debts 66 

§ 54, Recoupment, Set-Off, and Counterclaim 
against Assigned Causes of Action 
a In general 

b. Existence and maturity of claim at 
time of assignment or notice 
c Assigned cause of action not mature 
at time of assignment 
d Claims against assignor and another 
jointly, assignee and intermediate 
assignees 

e Equitable set-off 
f Contingent or secondary liability 
g Waiver and estoppel 

a. In General 

A cause of action which is assigned is generally sub¬ 
ject to any right of recoupment, set-off, or counterclaim 
held by the obligor against the assignor at the time of the 
assignment or notice thereof. 

A cause of action which is assigned is generally 
subject to any right of recoupment, 67 set-off, 68 
cross demand or counterclaim, 69 as well as being 


60* Md—Lane v Fallen, 16 Md 352. 
57 C J p 477 note 66. 

61. Ala—Johnson v. King, 20 Ala. 
270 

57 C J p 476 note 61. 

62. Ala—Johnson v King, supra 

63. Mich—Hendricks v Toole, 29 
Mich 340 

64. Ind—Daly v. National Life Ins. 
Co, 64 Ind. 1. 

65. N J —Scarano v Scarano, 28 A. 
2d 425, 132 NJBq 362 

57 C J p 476 note 63 

66. Nev—Adams v. Baker, 55 F. 362, 
24 Nev 375 

67. Cal—Bank of America of Cali¬ 
fornia v Pacific Ready-Cut Homes, 
10 P.2d 478, 122 Cal App 554 

Pa.—North-western Nat. Bank v. 
Commonwealth, 27 A 2d 20, 345 Pa. 
192 

57 C.J- p 477 note 68. 

68. US—Ozamc v. U S, CANT, 
188 F 2d 228 

Cal —Bank of America of California 
v. Pacific Ready-Cut Homes, 10 P. 
2d 478, 122 Cal App. 554. 

Mass—Gill v Richmond Co-op. 
Ass'n, 34 N E 2d 509, 309 Mass 73 
—Forastiere v. Springfield Inst. 


For Savings, 20 NE2d 950, 303 
Mass. 101—Federal Reserve Bank 
of Boston v Gray-United Stores, 
194 NE 709, 290 Mass 77—-Gold¬ 
man v Noxon Chemical Products 
Co, 175 NE 67, 274 Mass 526. 
Minn —First Nat Bank v Consoli¬ 
dated School Dist No 28 of Jack- 
son County, 238 NW 634, 184 
Minn. 635, affirmed 240 NW. 662, 
184 Minn 635—Campbell v State 
Bank of Litchfield, 261 NW. 1, 194 
Minn 502 

NT —McMann v Meehan, 61 NTS. 
58, 29 Misc 630 

Pa—Northwestern Nat Bank v. 
Commonwealth, 27 A.2d 20, 345 Pa 
192—Kentner Tp. Treasurer v. So¬ 
ciety Maid Hosiery Mills, Inc, 17 
PaDist. & Co 305 

S D —Smee School List No. 4 of Cor¬ 
son County v. Salzsiedler, 257 NW 
111, 63 SD. 158. 

57 C J p 477 note 70. 

Set-off against assigned judgments 
see Judgments § 568 e (2) 

Where agreement between assignor 
and obligor permits set-off, such 
right is exercisable against subse¬ 
quent assignee—Peoples Pittsbuigh 
Trust Co v Commonwealth, 60 A 2d 
53, 359 Pa 622 


69. US—Ozamc v. U. S, CANY, 
188 F 2d 228 

Cal —Harry Hall & Co v Consoli¬ 
dated Packing Co, 131 P 2d 859, 55 
Cal App 2d 651 

Kan —Sinclair Refining Co. v Rosier, 
180 P 807, 104 Kan 719. 

N T —James Talcott, Inc , v. Le Bou 
Slax, Inc, 87 N Y S 2d 509, 194 
Misc 620 

Pa—^Peoples Pittsburgh Trust Co. v. 
Commonwealth, 60 A 2d 53, 359 Pa 
622 —Northwestern Nat Bank v. 
Commonwealth, 27 A 2d 20, 345 Pa 
192 

Utah—Chesney v. District Court of 
Salt Lake County, 108 P 2d 514, 99 
Utah 513 

Wyo —-Dallas Dome Wyoming Oil 
Fields Co v Brooder, 97 P 2d 311, 
55 Wyo 109. 

57 C J p 480 note 71. 

Good faith 

(1) The statutory requirement 
that a counterclaim against plain¬ 
tiff's assignor, to be available against 
plaintiff, must belong to defendant m 
“good faith" does not relate to the 
merits of the counterclaim but rath¬ 
er to defendant’s acquisition thereof 
—Chas Chipman’s Sales Co. v Ely & 
Walker Dry Goods Co, 48 N.Y S 2d 
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generally subject to any right of compensation 70 
held by the obligor against the assignor before and 
at the time of the assignment or notice thereof, and 
this rule applies, although the assignor is bank¬ 
rupt. 71 In respect of such claims, the assignee ordi¬ 
narily has no greater rights than the assignor, 72 
and the obligor is not by reason of the assignment 
put m a worse position than if the action were by 
the assignor 73 However, the obligor is not by the 
assignment placed in a better position, and his claim 
against the assignor, m order to be available by way 
of recoupment, set-off, or counterclaim against the 
assignee, must satisfy the general rules as discussed 
supra §§ 12-53 with respect to the requisites there¬ 
for, 74 such as the requirement that the claim con¬ 
stitute a valid cause of action, 75 and the require¬ 
ments as to the subject matter of the claim and its 
relationship to the cause of action sued on. 76 Under 
some statutes, defendant is not permitted to set off 
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against an assignee a claim against the assignor 
arising from a transaction independent of that which 
gave rise to the obligation assigned. 77 

Where the cause of action on which defendant’s 
cross demand is based depends for its existence on 
the nonexistence of the assigned cause of action, 
it cannot be urged as a counterclaim against the 
assignee 78 No set-off can be successfully asserted 
which the debtor could not have been heard to insist 
on. 79 The right to a set-off is preserved where 
there has been an assignment of a claim solely for 
the benefit of the debtor who owes the claim as¬ 
signed. 80 

Assignee's lack of knowledge . Although the as¬ 
signee takes without knowing of the outstanding 
claim, it may still be asserted against him as a set¬ 
off. 81 Defendant may have recoupment despite 
the assignee’s lack of knowledge of the existence 


483, 183 Misc 631, affirmed 60 NIS 
2d 282, 270 App Div. 808. 

(2) Where buyer purchased with 
intention not to make payment but 
to set off a claim for seller’s nonde¬ 
livery of previous order, buyer’s 
claim against seller for breach of 
first contract was available as a 
counterclaim m action brought by 
seller’s assignor under second con¬ 
tract, as having been acquired m 
“good faith ”—Chas Chipman’s Sales 
Co v. Ely & Walker Dry Goods Co , 
48 hT T S 2d 483, 183 Misc 531, af¬ 
firmed 60 NTS 2d 282, 270 App Div. 
808 

70. La.—Adams v. Webster, 25 La. 
Ann 117—Succession of Plunkett, 
12 La Ann 558 

71. Ala—Harwell v Steel, 17 Ala 
372 

57 C.J. p 477 note 70 [r] 

72. Mass —Edmund Wright Gins¬ 
berg Corp v C D Kepner Leather 
Co., 59 N E 2d 253, 317 Mass 581. 

57CJ p 477 note 70 [a], [e], p 480 
note 71 [b]. 

73. Mass —Edmund Wright Gins¬ 
berg Corp v C. D. Kepner Leather 
Co, 59 N E 2d 253, 317 Mass 581 

Scope and extent of relief available 
to obligor in action by assignee see 
infra § 61 

74. Conn —Bridgeport-City Trust 
Co. v. Niles-Bement-Pond Co., 20 
A 2d 91, 128 Conn 4, 135 AL.R. 
690 

Mutuality in opposing demands at 
time of assignment of one is neces¬ 
sary to sustain set-off as against as¬ 
signee.—Widdows ▼. Keaton, D.C. 
Okl, 44r F.2d 839 

Agreement to take up shares of stock 
at par 

Where,, at the time a corporation 
is put in voluntary liquidation, one 


of the directors, who owes a debt 
to the corporation for goods bought 
from it, agrees with the liquidating 
agent to buy more goods on credit 
and to receive a cancellation of his 
debt and a further payment of mon¬ 
ey in such amount as to constitute 
payment at par of shares of stock 
held by him, the director cannot set 
off, as against a bona fide assignee 
of the account for goods sold, an 
amount equal to the par value of his 
shares, either by virtue of his own¬ 
ership of such shares, or by virtue of 
his agreement with the liquidating 
agent —Interstate Distributing Co 
v. Connell, 46 Pa Super. 551. 

75. U.S —Steingut v. Guaranty 
Trust Co of N T, D.C.NI, 58 F. 
Supp 623, modified on other 
grounds 60 F Supp 103, affirmed, 
CCA, 161 F 2d 571, certiorari dis¬ 
missed Guaranty Trust Co. of N. 
Y v TT S , 68 S Ct 81, two cases 
332 US 753, 92 L Ed 339, 68 S Ct 
89, 332 US 753, 92 L Ed. 340, and 
68 'SCt. 90, two cases 332 US. 753, 
92 L Ed 340, certiorari denied Till¬ 
man v Millard, 68 SCt 106, 332 U. 
S 807, 92 LEd, 385, and Steingut v 
Guaranty Trust Co of N. Y, 68 S 
Ct. 106, 332 US 807, 92 LEd 385 
Conn—Bndgeport-City Trust Co. v 
Niles-Bement-Pond Co., 20 A 2d 91, 
128 Conn 4, 135 A.L.R 690. 

Claim admittedly paid cannot be 
urged as a set-off.—Steingut v. Guar¬ 
anty Trust Co. of N, Y., D C N.Y., 58 
FSupp. 623, modified on other 
grounds 60 F.Supp. 103, affirmed, CC 
A, 161 F2d 571, certiorari dismissed 
Guaranty Trust Co. of N Y. v. U. S, 
68 S.Ct. 81, two cases 332 U.S 753, 
92 L.Ed 339, 68 SCt. 89, 332 U.S. 753, 
92 LEd. 340, and 68 SCt. 90, two 
cases 332 US, 753, 92 LEd. 340, cer¬ 
tiorari denied Tillman v. Millard, 68 
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set 106, 332 TJ.S. 807, 92 LEd 386, 
and Steingut v Guaranty Trust Co. 
of N. Y, 68 S.Ct 106, 332 US. 807, 
92 LEd 385. 

76. Mo—Scarntt Estate Co. v. J F. 
Schmelzer, etc, Arms Co, 86 S W. 
489, 110 Mo.App. 406. 

57 C J p 477 note 70 [b], p 480 note 
71 [e]. 

Unrelated claim against nonresident 
of parish 

The rule that an unrelated claim 
may be set up in reconvention 
against a plaintiff not residing in the 
same parish as defendant does not 
apply where plaintiff is an assignee 
who acquired his cause of action 
without notice of defendant's claim. 
—Dugas v. Lewis-Chambers Const. 
Co, La App., 185 So. 59, annulled 187 
So. 117. 

77. U S —Panama City v. Federal 
Reserve Bank of Atlanta, C.C.A 
Fla, 97 F 2d 499 

57 C J p 477 note 70 [t]. 

78. NY—Potomac Ins. Co. ▼. 

Schmedes, 63 NY.S2d 548—Occi¬ 
dental Ins Co. v. Herman, 38 N.Y 
S 2d 278, 179 Misc 499. 

Existence of plaintiff’s cause of ac¬ 
tion as condition to recoupment, 
set-off, or counterclaim generally 
see supra § 15 

Judgment against assignee for ex¬ 
cess over assignee’s cause of ac¬ 
tion see infra § 61. 

79. Minn—Quigley v. Welter, 104 
NW. 236, 95 Minn. 383. 

57 C J. P 481 note 74. 

80. Minn —Quigley v. Welter, su¬ 
pra, 

81. Cal—Bank of America of Cali¬ 
fornia v. Pacific Ready-Cut Homes, 
10 P 2d 478, 122 Cal App. 554. 

57 C J. p 481 note 75. 
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and terms of a supplemental contract on which de¬ 
fendant's claim is based. 82 

Transfer of all rights and obligations. Where all 
the contract rights and liabilities of one person were 
transferred to another, the transferee was held to 
have taken the liabilities m the condition in which 
they were m the hands of the transferor and to be 
entitled to the benefit of any set-offs available to 
the latter at the time of transfer. 83 

Existence of bond . The fact that the assignor has 
given a bond to defendant securing him against 
claims of the character asserted as a counterclaim 
does not prevent defendant from setting them up as 
counterclaims against the demand of the assignee 84 

b. Existence and Maturity of Claim at Time of 
Assignment or Notice 

(1) In general 

(2) Claims arising subsequent to assign¬ 

ment 

(3) Claims maturing subsequent to as¬ 

signment 

(4) Claims arising from same contract or 

transaction 

(5) Judgment against assignor after as¬ 

signment 

(1) In General 

As a general rule, whether or not a claim against the 
assignor sought to be raised by way of set-off or counter¬ 
claim against the assigned cause of action must have 
been acquired and matured at the time of the assignment 
or notice thereof is dependent on the terms of the stat¬ 
utes. 

The diversity of decisions as to whether or not 
a claim against the assignor sought to be raised by 
way of set-off or counterclaim against the assigned 
cause of action must have been acquired and ma¬ 
tured at the time of the assignment or notice thereof 
arises m part from the varying phraseology of the 
different statutes. 85 Statutory provisions to the ef¬ 
fect that, when cross demands have existed under 
such circumstances that, if one had brought an ac¬ 
tion against the other, a counterclaim or set-off 
could have been set up, neither can be deprived of 
the benefit thereof by the assignment of the other, 


and those to the effect that set-off or counterclaim 
may be had against an assignee if the demand is 
such as might have been set off against such plain¬ 
tiff or such assignee while the contract belonged to 
him are substantially the same ; 88 and in each the 
test of whether the debtor preserves his set-off or 
counterclaim depends on whether he could have 
set it up before the assignment, that is, while the 
contract belonged to the assignor 87 The effect 
of a statutory provision to the effect that, in case 
of assignment, the action by the assignee is without 
prejudice to any set-off or other defense existing at 
the time of, or before notice of, the assignment, 
as respects defendant’s right to interpose a set-off 
or counterclaim, is that, until he has notice of the 
assignment, he occupies the same position as if the 
assigned demand was still held by the assignor. 88 
Such a statute merely expresses what was the equi¬ 
table effect of an assignment in the absence of any 
statute. 89 Where, however, provisions of the for¬ 
mer character exist, although in conjunction with 
provisions of the latter character, it has been held 
that the former are operative and control matters 
of set-off and counterclaim between the parties, 90 
at least where the latter provisions appear as part of 
the practice act whose chief purpose is to deal with 
the procedure for the enforcement of rights rather 
than the elements going to make up the existence of 
the rights to be enforced. 91 

“Now allowed” Under statutes declaring that, 
m case of an assignment of a thing in action, the 
action by the assignee shall be without prejudice 
to any set-off or other defense now allowed, it has 
been held that the effect of the language used is to 
preserve to the debtor the same remedial rights 
as existed under the law preceding the adoption of 
the statute without change, 92 and this is true, al¬ 
though the nature of the claims available under such 
rights is altered by another statutory provision 
adopted at the same time; 93 but there is other au¬ 
thority holding, where at the time of the enact¬ 
ment of such statutory provision the legislature by 
further enactment adopted portions of the statutes 
of set-off and counterclaim of another state, that 
the words “now allowed’’ are used m contradistinc- 


82. Cal—.Stern v Sunset Road Oil 
Co, 190 P 651, 47 Cal App 334 

83. NY—Taylor v New York, 82 N 
Y 10. 

57 C J. p 481 note 77. 

84. Or,—Ashley v. Portland, 175 P. 
447, 90 Or 40 

57 C.J. P 481 note 78. 

85. Cal —St Louis Nat. Bank v. 
Gay, 35 P 876, 101 Cal. 286. 

57 C J. P 487 note 25. 


86. Ohio —Fuller v. Steiglitz, 27 
Ohio St 355, 22 Am D. 312 

87. NY—Martin v. Kunzmuller, 37 
NY. 396, 4 Transcr A. 464. 

57 C J. P 482 note 82 

88. Nev—San Francisco First Nat 
Bank v. Nye County, 145 P 932, 38 
Nev. 123, AnnCas 1917C 1195 

57 C J p 482 note 84. 

89. Anz—Martin v Wells, 28 P. 958, 
3 Anz 355. 


90. Mont—Stadler v. Helena First 
Nat Bank, 56 F. Ill, 22 Mont. 190, 
74 Am SR 582. 

91. Mont—Stadler v. Helena First 
Nat Bank, supra. 

92. Wyo —Fetters v. Albany County 
School List No 5, 260 P. 678, 37 
Wyo 237. 

57 C J. p 482 note 96. 

93. Ohio —Fuller v. Steifflitz, 27 
Ohio St 355, 22 AmR. 312. 
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tion to the character of claims that could be set off 
before such adoption, 94 and that the phrase refers to 
demands of such character as might be set off by 
virtue of the provisions thus adopted, rather than 
to the law prior to the enactment, 95 the words “now 
allowed” referring to allowance under the law of 
the state whose set-off statutes were adopted con¬ 
currently with the provision m question. 96 

When demand is liquidated. In an action on a 
liquidated demand held by plaintiff as assignee, an 
unliquidated claim existing m favor of defendant 
against the assignor at the time of the assignment 
has been held not a proper set-off. 97 

(2) Claims Arising Subsequent to Assign¬ 
ment 

As a general rule, claims arising In favor of the de¬ 
fendant against the assignor subsequent to the assign¬ 
ment or notice thereof cannot be set off or counterclaimed 
against an assigned cause of action. 

As a general rule, claims arising in favor of de¬ 
fendant against the assignor subsequent to the as¬ 
signment 98 or notice thereof 99 cannot be set off or 
counterclaimed against the claim of the assignee, at 
least where they accrue on independent contracts or 
transactions separate from that giving rise to the as¬ 
signed cause of action, 1 even though they had their 
origin in transactions previous to the giving of 
notice. 2 It has been held that defendant may set 
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off or counterclaim against the assignee claims 
against the assignor arising or acquired prior to 
notice of the assignment, 3 even though such claim 
was not acquired or did not arise until after the 
assignment, 4 at least where the assigned demand 
is m its nature not assignable at law, 5 but it has 
also been held that a claim against the assignor 
arising out of an independent contract or transac¬ 
tion after the assignment but before notice thereof 
is not available as a set-off or counterclaim against 
the assignee, 6 and it has been held that an assigned 
cause of action is not subject to set-off or counter¬ 
claim arising out of an independent contract, wheth¬ 
er the contract was made before or after notice 
of the assignment. 7 

(3) Claims Maturing Subsequent to Assign¬ 
ment 

Whether or not a claim by the obligor against the 
assignor, not matured at the time of the assignment or 
notice thereof, is available as a set-off or counterclaim 
against the assigned cause of action is largely a ques¬ 
tion of statutory construction. 

The question of the allowance as set-off or coun¬ 
terclaim of a demand unmatured at the time of the 
assignment against an assigned matured demand is 
largely one of statutory construction. 8 Under some 
statutes, as, for example, those providing m effect 
that, when cross demands have existed under such 
circumstances, if one had brought an action against 


94. Okl—McMann v. H. F Wilcox 
Oil, etc, Co, 250 P. 780, 121 Okl 
167 

95. Okl —McMann v. H F. Wilcox 
Oil, etc, Co , supra. 

96. Okl —McMann v. H. F. Wilcox 
Oil, etc, Co , supra 

97. N T —Allgoever v Edmunds, 66 
Barb 579 

57 C J. p 487 note 40. 

98. U S —U S. Fidelity & Guaranty 
Co v Levy, CCA Ala, 77 F 2d 972. 

N.Y —James Talcott, Inc, v Weiss, 
273 N.Y.S 1003, 153 Misc. 317. 

57 C J p 483 notes 4, 8 
Garnishee’s expenditures after 

service of attachment cannot be set 

off.—Frazier v. Berg, 159 A. 541, 306 

Pa 317 

99. Conn —Bridgeuort-City Trust 
Co. v. Niles-Bement-Pond Co, 20 
A 2d. 91, 128 Conn 4, 135 ALR 
690. 

Neb—Corpus Juris quoted in Cronk- 
leton v. Hastings Theatre & Realty 
Corporation, 278 NW. 144, 147, 134 
Neb 168 

Pa —-Northwestern Nat Bank v. 
Commonwealth, 27 A 2d 20, 345 Pa. 
192 

Wash —Ropes, Inc., v. Rubinstein, 
104 P.2d 329. 4 Wash 2d 380. 


57 CJ. P 485 note 15—5 C.J p 980 
note 47 [c]. 

Record notice 

Ky.—Bramblett v Slemp, 108 S W. 
339, 32 KyL 1329 

57 CJ. p 484 note 12 [c], [d} 

1. Colo —H C Lallier Construction 
& Engineering Co v. Weicker 
Transfer & Storage Co., 25 P 2d 
195, 93 Colo 231. 

Neb.—Corpus Juris quoted in Cronk- 
leton v Hastings Theatre & Realty 
Corporation, 278 NW 144, 147, 134 
Neb 168. 

NY—James Talcott, Inc, v Weiss, 
273 NYS 1003, 153 Misc 317. 

57 C J p 483 note 5, p 485 note 16. 

2. Conn—Bridgeport-City Trust Co 
v Niles-Bement-Pond Co., 20 A 2d 
91, 128 Conn. 4, 135 AL.R 690. 

NY—James Talcott, Inc v. Weiss, 
273 NYS 1003, 153 Misc. 317. 

57 C J. p 486 note 17. 

3. Cal —Ornbaun v First Nat Bank, 
8 P 2d 470, 215 Cal 72, 81 ALR 
1146, followed m Ornbaun v Sav¬ 
ings Bank of Mendocino County, 8 
P 2d 473, 215 Cal 770. 

Ky —Louisa Nat. Bank v Pamtsville 
Nat Bank, 85 S W 2d 668, 260 Ky 
327. 100 ALR 819 

Pa—Northwestern Nat. Bank v. 
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Commonwealth, 27 A 2d 20, 345 Pa. 
192 

S D —Waver!y Independent Consol. 
School Dist No 1 v. Young, 253 
NW. 480, 62 S D 434 

57 C J p 484 note 14 

4* Ky —Louisa Nat Bank v. Pamts¬ 
ville Nat Bank, 85 S W 2d 668, 260 
Ky 327, 100 ALR 819 

Va —Armour & Co v. Whitney * 
Kemmerer, Inc., 178 S-E 889, 164 
Va 12 

57 C.J P 484 note 12. 

5. S C.—Burkett v. Moses, 45 S C L 
432. 

6. Mont —Stadler v. Helena First 
Nat Bank, 56 P 111, 22 Mont. 190, 
74 Am SR 582 

NY—Diossy v. Heuberer, 1 N.Y. 
City Ct 13. 

7. Ill.—Corpus Juris cited in 

Chessen v Monck, 260 Ill App 1, 
4 

Tenn—Corpus juris quoted in Union 
& Planters Bank & Trust Co. v 
Christian Church, 3 Tenn.App 540, 
549 

5 C J p 965 note 30. 

8. Wash—King v West Coast Gro¬ 
cer Co , 129 P 1081, 72 Wash 132 

1 57 C J p 488 note 49. 



SET-OFF AND COUNTERCLAIM 


80 C.J.S. 


§ 54 

the other, a counterclaim or set-off could have been 
set up, neither can he deprived of the benefit thereof 
by the assignment of the other, or those providing 
in effect that, if an action is founded on an assigned 
contract, a demand existing against the assignor, 
or any assignee, at the time of the assignment, and 
belonging to defendant, in good faith, before notice 
of such assignment, may be set off if the demand 
is such as might have been set off against such as¬ 
signor or assignee, when the contract belonged to 
him, it is held that a debtor, when sued by the as¬ 
signee of the claim, cannot set off or counterclaim 
against such assignee demands which the debtor has 
against the assignor which matured after the as¬ 
signment 9 or notice thereof, 10 although such claim 
became due before suit; 11 and further, no state¬ 
ments or conduct of the debtor, unassented to by 
the assignee, on receipt of the notice of assignment, 
can operate to change this rule so as to make such 
claims available for this purpose. 12 However, the 
operation of this rule is limited to cases where the 
set-off or counterclaim arises out of a contract 
or transaction independent of that on which the as¬ 
signed cause of action is based 13 
It has been held that a claim against the assignor 
not matured at the time of the assignment is not 
available as a counterclaim or set-off against the as¬ 
signed cause of action, although it matures before 
notice of the assignment, 14 though, as discussed in¬ 
fra § 56, a claim which has matured at the time of 
the assignment is available as a set-off or counter¬ 
claim, even though it is not acquired by defendant 
until after the assignment, but before notice there¬ 
of; but it has also been held that a demand, not due 
at the time of assignment, but which has become due 
before notice thereof, is available against the as¬ 
signee as a set-off or counterclaim. 15 


Under some statutes a claim may be set off or 
counterclaimed against the assignee, in a suit on 
the assigned obligation, although the claim thus 
asserted was not due and payable at or before the 
assignment, 16 and the fact that the demand claimed 
as an offset has not matured when defendant re¬ 
ceives notice of the assignment of his obligation 
does not render it unavailable as a set-off or coun¬ 
terclaim; 17 it is sufficient if the transaction out of 
which the claim arises commenced before defendant 
was informed of the transfer, 18 and it is not es¬ 
sential that the liability of the assignor should be 
complete at that time. 19 A demand, although un¬ 
matured at the time of notice, may be successfully 
pleaded, where it is of such a character that it could 
have been pleaded against the assignor, provided de¬ 
fendant acquired it before notice of assignment and 
provided further that it was existing at the com¬ 
mencement of the action 20 Whether or not the 
demand was due and suable before notice constitutes 
no element in the determination of whether it 
existed before notice so as to render it available 
as set-off or counterclaim. 21 

Stipulation in assignment for allowance . If the 
assignor at the time of assignment requires the as¬ 
signee to recognize and allow the debtor’s offset, 
such offset is available, although it does not mature 
until after the assignment. 22 

(4) Claims Arising from Same Contract or 
Transaction 

As a general rule a claim by the defendant against 
the assignor arising from the same contract or transac¬ 
tion as the assigned cause of action may be availed of by 
way of recoupment, set-off or counterclaim without re¬ 
gard to the fact that the claim did not exist or mature un¬ 
til after the assignment or notice thereof. 


9. NY.—James Talcott, Inc. v. 

Weiss, 273 NTS 1003, 153 Misc. 
317. 

Okl—Corpus Juris quoted, in Board 
of Education, of Town of Rmgling 
v State ex rel Benton, 46 P 2d 
325, 327, 172 Okl 437—Sisler v. 
Sapulpa Industrial Finance Corpo¬ 
ration, 45 P 2d 91, 172 Okl 207. 

57 1C J P 486 notes 18, 20 

10. Tenn—Corpus Juris quoted in 
Union & Planters Bank & Trust 
Co. v Christian Church, 3 Tenn. 
App 540, 549. 

57 CJ P 487 note 35—5 CJ P 965 
note 29 

11. Ill —Hibernian Banking’ Assoc, 
v, Chicago, 178 Ill App 138 

Okl—Board of Education of Town 
of Rmgling v State ex rel Ben¬ 
ton, 46 P 2d 325, 172 Okl 437. 

12. Ill —Hibernian Banking Assoc, 
v. Chicago, 178 Ill.App. 138 


13. N Y —James Talcott, Inc, v. 
Weiss, 273 NTS. 1003, 153 Misc 
317 

Okl —Board of Education of Town of 
Rmgling v State ex rel Benton, 
46 P 2d 325, 172 Okl. 437—Sisler v. 
Sapulpa Industrial Finance Cor¬ 
poration, 45 P 2d 91, 172 Okl. 207 

57 C J p 486 note 21 

14. Mont—Stadler v. Helena First 
Nat Bank, 56 P. Ill, 22 Mont 190, 
74 Am SR 582 

N.Y.—Michigan Sav. Bank v. Millar, 
96 NTS 568, 110 App DiV 670. 

Okl.—-McMann v H F. Wilcox Oil, 
etc, Co, 250 P. 780, 121 Okl 167. 

15. Minn —Martin v. Pillsbury, 23 
Minn. 175 

57 C J p 487 note 24 

16. Cal.—Harry Hall & Co. v Con¬ 
solidated Packing Co., 131 P 2d 859, 
55 Cal.App. 2d 651. 

Pa,—Corpus Juris quoted in North- 
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western Nat Bank v. Common¬ 
wealth, 27 A 2d 20, 25, 345 Pa 192. 
57 CJ p 486 note 23 

17. Pa.—Corpus Juris quoted in 
Northwestern Nat Bank v Com¬ 
monwealth, 27 A 2d 20, 25, 345 Pa 
192 

57 C J. p 487 note 32. 

18. Cal —St Louis Nat. Bank v 
Gay, 35 P 876, 101 Cal 286 

Pa—Northampton Bank v Balliet, 8 
Watts & S. 311, 42 AmD 297. 

19. Cal —St Louis Nat Bank v. 
Gay, 35 P 876, 101 Cal 286 

57 C J p 487 note 30 

20. Cal —St Louis Nat. Bank v. 
Gay, supra. 

57 C J p 487 note 33 

21. Cal —St Louis Nat. Bank v. 
Gay, supra 

22. N.Y —Fort v. McCully, 59 Barb. 
87. 
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As a general rule, a claim by defendant against 
the assignor arising from the same contract or 
transaction as the assigned cause of action may be 
availed of by way of recoupment, set-off, or coun¬ 
terclaim without regard to the fact that the claim 
did not exist or mature until after the assignment 
or notice thereof. 23 Where a claim is assigned, de¬ 
fendant may, m an action by the assignee, have re¬ 
coupment for a default m performance by the as¬ 
signor of his obligations under the executory con¬ 
tract on which the assigned claim was based, al¬ 
though such default occurred after the assignment 24 
and after notice thereof to defendant, 25 or for a 
default which existed at such time, but was dis¬ 
covered subsequent thereto; 26 and this has been 
held both where the claim assigned was due and 
payable at the time of assignment and notice, 27 and 
where it had not matured at that time. 28 The right 
of recoupment is not affected by the fact that the 
assignee does not actually know at the time of as¬ 
signment of those terms m the contract which give 
rise to the obligation asserted m recoupment. 29 

(5) Judgment against Assignor after As¬ 
signment 

It has been held that a judgment against the assignor, 
rendered after the assignment or notice thereof, or the 
claim on which such judgment is based, is not available 
as a set-off or counterclaim against the assigned cause of 
action, but the rule has been relaxed where its applica¬ 
tion would be inequitable. 

It has been held that a judgment against the as¬ 
signor, rendered after the assignment or notice 
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thereof, or the claim on which such judgment is 
based, is not available as a set-off or counterclaim 
against the assigned cause of action; the claim is 
not available because it is merged in the judgment; 
the judgment is not available because it was not in 
existence or mature at the time of the assignment 
or notice thereof 30 Other authorities deny this 
rule 31 or qualify it and hold that the obtaining of 
a judgment under such circumstances does not bar 
the debtor’s right to assert his demand as an off¬ 
set where such a result would be inequitable, 32 as 
where the assignor is insolvent and the judgment 
was recovered without knowledge of the assign¬ 
ment. 33 

Dormant judgment Although the judgment ob¬ 
tained against the assignor asserted as a set-off is 
dormant at the time the judgment against which 
it is sought to be set off is assigned, it is still avail¬ 
able as a set-off against the assignee 34 

c. Assigned Cause of Action Not Mature at 
Time of Assignment 

Dependent on statutory provisions, a claim by the 
obligor may or may not be available against the assrgnor 
of a cause of action which was not mature at the time 
of the assignment. 

Under statutory provisions limiting the availabili¬ 
ty of set-off or counterclaim to such claims as were 
allowable against an assigned demand when it could 
have been asserted against such demand at the time 
of the assignment and as against the original own¬ 
er, defendant cannot set off or counterclaim for a 


23. U.S —Corpus Juris cited in 
Standard Acc Ins Co v Federal 
Wat. Bank, CCAOkl, 112 F.2d 692, 
695, adhered to 115 F2d 34. 

Cal.—Stern v. Sunset Road Oil Co , 
190 P 651, 47 CalApp. 334. 

NJ.—Corpus Juris cited in Fidelity 
& Deposit Co v McClintic-Mar- 
shall Corporation, 171 A 382, 386, 
115 N.J Eq 470, affirmed 176 A. 341, 
117 N J Eq 440. 

57 CJ p 483 notes 5-7, p 485 note 16, 
p 486 note 21. 

In Wew York 

(1) As a result of a change m the 
statute, a claim, m order to be avail¬ 
able as a counterclaim or set-off, 
must have matured at the time of the 
assignment, even though it arises 
from the same contract or transac¬ 
tion as the assigned cause of action. 
—Whitehall Mercantile Corp v Ja¬ 
maica Ellbee Furriers’ Corp, 54 N.Y. 
S.2d 653 

(2) Prior to the change in the 
statute, a claim arising from the 
same contract or transaction was 
available as a set-off or counterclaim 
against the assigned cause of action, 
even though the claim arose or ma¬ 


tured after the assignment—Callan- 
an v Edwards, 32 N.Y. 483—Blog v. 
Burden & Co, 265 NTS 81, 238 App 
Div. 634—Stanford v. Cayuga Linen 
& Cotton Mills, 14 NYS 2d 217, 171 
Misc. 1001, affirmed 25 NTY6.2d 65, 
261 App Div 877—James Talcott, 
Inc, v Weiss, 273 N.YS. 1003, 153 
Misc. 317—57 CJ p 482 notes 92-94 

24. Mont —Corpus Juns cited in 
Apple v. Edwards, 16 P.2d 700, 704, 
92 Mont 524, 87 A.L R 179. 

57 C J. P 488 note 43. 

25. Mont —Corpus juris cited in 
Apple v Edwards, 16 P 2d 700, 704, 
92 Mont. 524, 87 ALR 179. 

57 C J. p 488 note 44 

26. Md —Schenuit v. International 
Finance Corp, 130 A. 331, 148 Md. 
403. 

57 C J. p 488 note 45. 

27. Mass —‘American Bridge Co v. 
Boston, 88 NE 1089, 202 Mass. 
374. 

57 C J p 488 note 46. 

28. Cal —Stern v. Sunset Road Oil 
Co, 190 P. 651, 47 Cal.App. 334. 

57 C.J p 488 note 47. 

Set-off and counterclaim against as¬ 
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signed cause of action not mature 
at time of assignment generally 
see infra subdivision c of this sec¬ 
tion. 

29. Cal.—Stern v. Sunset Road Oil 
Co, supra. 

57 C J. P 488 note 48. 

30. NY—Jacobs v. Tannenbaum, 
274 N.Y.S 772, 242 App Div. 833, 
appeal dismissed 198 N.E 667, 268 
N.Y 705. 

34 C.J. p 716 note 27—57 CJ. p 490 
notes 73-75, p 515 note 44 [a] 

Merger of debt in judgment as affect¬ 
ing nght to set off or counterclaim 
debt generally see Judgments § 
599 

Set-off and counterclaim of judgment 
against assignor against assigned 
claim generally see Judgments § 
571. 

31. Fa.—Jordan v. Stewart, 1 Pittsb 
54. 

32. Mich—Bacon v Reich, 80 NW. 
278, 121 Mich 480, 49 L R A. 311. 

57 C J. p 490 note 77. 

33. Mich—Bacon v. Reich, supra. 

34. Ohio—Oliver v Canan, 73 NE. 
466, 71 Ohio St. 360. 
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demand which matured at or before the assignment 
against a cause of action by the assignee which was 
not mature at the time of the assignment, 35 such 
as a cause of action based on the performance of 
a contract executory at the time of assignment 36 
In like manner, set-off or counterclaim of demands 
unmatured at the time of assignment against as¬ 
signed causes of action unmatured at such time has 
been refused. 37 It has been intimated, however, 
that this rule may be applicable to prevent unavaila¬ 
bility of a matured claim as a set-off or counter¬ 
claim only where the formerly unmatured demand, 
asserted by the assignee, was, at the time of assign¬ 
ment, merely a right under an executory contract to 
demand payment after performance of the assignor’s 
obligations under the contract, which are unper¬ 
formed at the time of the assignment, 38 and may not 
be applicable to prevent set-off of such matured 
claim against a liquidated demand, existing as a 
debt at the time of the assignment, for the payment 
of money already earned, contingent on nothing, but 
not yet due and payable at the time of the assign¬ 
ment. 39 

Under statutory provisions to the effect that an 
action on an assigned claim shall be without preju¬ 
dice to any set-off existing at the time of or before 
notice of the assignment, the fact that the contract 
assigned has not matured .at the time of assignment 
does not deprive defendant of any set-off or counter¬ 
claim then held by him against the assignor, 40 or ac¬ 
quired against the assignor before notice of the as¬ 
signment. 41 Defendant may assert as a set-off 
or counterclaim to such an obligation, unmatured at 
the time of the assignment, an obligation of the 
assignor which is then due and demandable, 42 and 
defendant has even been permitted to avail himself 
as an offset against an obligation unmatured at the 
time of assignment of a demand against the obligor 


which was likewise unmatured at that time, 43 and 
even at the time of notice of the assignment, 44 al¬ 
though it has been intimated that m the last men¬ 
tioned situation, the offset is allowable only where 
the claim asserted as a set-off or counterclaim ma¬ 
tures before or as soon as the assigned claim, 45 
but it has been held elsewhere that the respective 
times with respect to each other at which the claims 
mature are immaterial. 46 

Assignment and reassignment of executory con¬ 
tract to build . Where one entered into an agree¬ 
ment with a contractor, who assigned the contract 
to another before there had been any work done 
under it and before any demand existed against the 
obligor in favor of the contractor by virtue of the 
contract, there is authority that the obligor could 
not set off, against claims by the assignee of the 
second contractor, after the latter’s performance of 
the contract without notice of any claims against 
his assignor, an antecedent claim which he held 
against the first contractor, 47 regardless of any 
agreement respecting set-off entered into between 
defendant and the assignor; 48 but it has been held, 
where a contractor before .any performance assigned 
the contract to another, who so performed as to 
give rise to a cause of action in favor of the obligor 
under the contract, and then assigned to a third per¬ 
son, that the obligor could counterclaim against the 
second assignee for the claim arising against the 
first assignee by reason of his incomplete perform¬ 
ance 49 

d. Claims against Assignor and Another Joint¬ 
ly, Assignee, and Intermediate Assignees 

Ordinarily defendant cannot assert as a set-off or 
counterclaim a demand against the assignor of a cause 
of action and another jointly, but he may set off or coun¬ 
terclaim a claim he holds directly against the assignee. 
The authorities are not in accord on the question wheth- 


35. US—Widdows v. Keaton, DC 
Okl., 44 F 2d 839. 

Wash—Ropes, Inc, v. Rubinstein, 
104 P 2d 329, 4 Wash 2d 380. 

57 C J. p 488 note 51. 

Recoupment, set-off, or counterclaim 
for claim arising- out of same con¬ 
tract or transaction as against as¬ 
signed cause of action not matured 
at time of assignment see supra 
subdivision b (4) of this section 
Bent accruing after assignment 
Matured claim arising out of dif¬ 
ferent transaction is not available as 
set off against claim for rent accru¬ 
ing after assignment—Stafford Se¬ 
curity Co v. Kremer, 179 N.E 32, 
258 N T. 1, 78 A.L.R. 822. 

36. Mich —Koegel v Michigan Trust 
Co, 76 NW 74, 117 Mich. 542. 

57 C-.r, p 489 note 52. j 


37. NT—Coffin v McLean, 80 NT 
560 

Ohio—Fuller v Steiglitz, 27 Ohio St. 
355, 22 Am R. 312 

38. Mich—Bradley v. Smith, 57 N 
W 576, 98 Mich. 449, 39 Am S R 
565, 23 LR A 305 

39. Mich—Bradley v. Smith, supra 

40. Minn.—Nordsell v Neilsen, 184 
NW 1023, 150 Minn 224. 

57 C J p 489 note 57. 

41. Mmn—Nordsell v. Neilsen, su¬ 
pra—Martin v. Fillsbury, 23 Minn 
175 

42. Mmn—Nordsell v Neilsen, 184 
N.W 1023, 150 Minn. 224. 

57 C J. p 489 note 59. 
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43. U S —Stewart v. Anderson, D.C , 
6 Cranch 203, 3 L Ed 199. 

57 C J p 489 note 60. 

44. Cal.—St. Louis Nat Bank v 
G-ay, 35 P. 876, 101 Cal. 286 

57 C J p 489 note 61. 

45. U S —Stewart v. Anderson, D C , 
6 Cranch 203, 3 L.Ed. 199 

46. Cal —St Louis Nat. Bank v 
Gay, 35 P. 876, 101 Cal. 286. 

47. Cal—Himmelmann v. Reay, 38 
Cal 163. 

48. Cal.—Himmelmann. v. Reay, su¬ 
pra 

49. Wash.—Young v. Borzone, 66 CP 
135, 26 Wash. 4. 

Set-off and counterclaim of demands 
against intermediate assignee gen¬ 
erally see infra subdivision d of 
this section. 
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er claims against intermediate assignees are available as 
a set-off or counterclaim. 

Ordinarily, defendant cannot set off a demand 
against the assignor of a cause of action and another 
jointly, 60 and a counterclaim based on such a de¬ 
mand is not allowable 51 Thus where one of the 
coobligees in a joint obligation assigns his rights 
therein to the other, who sues thereon, it has been 
held that defendant cannot set off a claim against 
the assigning obligee and another jointly 52 How¬ 
ever, the rule has been held to be otherwise where 
the assignor was principal and the third person a 
surety, 53 or where the liability of the third person 
had been transferred to the assignor prior to his 
assignment to plaintiff 54 Where the obligation of 
the assignor and another is joint and several, it 
may be availed of by defendant against the assigned 
cause of action. 55 Where defendant held claims 
against a number of persons, who also held claims 
against defendant, and all the others of those so 
situated with respect to defendant assigned their 
claims to one of their number, defendant, when sued 
by that one as assignor, was held entitled as a proper 
deduction to the sum total of his claims against the 
assignor and all the assignees, 56 although, had they 
sued defendant individually, he could not perhaps 
have deducted his claim against any single one of 
the persons, because such claim had been ascertained 
in the mass and not as to individuals. 57 

Claims against assignee . In an action on a con¬ 
tract by an assignee thereof, defendant may set up 
as a set-off or counterclaim a claim existing directly 
against the assignee, which defendant holds, 58 sub¬ 
ject to the general rules discussed supra § 33 et 
seq which may restrict the claims which defendant 
may present to those growing out of the same trans¬ 
action as plaintiff's claim. 59 Where the assignment 
is made and the assignee holds the claim assigned 
solely for the benefit of a third person, the debtor 


§ 54 

cannot set off against a claim so assigned obligations 
due directly by the assignee to the debtor.^ 0 

Claims against Intermediate Assignee. A debtor 
defendant in an action brought by the last of several 
assignees of the debt has been permitted, by some 
authorities, to set off against such debt claims in the 
nature of a set-off which he held against plaintiff's 
assignor, an intermediate assignee, prior to assign¬ 
ment and while such intermediate assignee was the 
owner of the obligation m suit; 61 and, m construing 
a statute providing that an assignee shall take sub¬ 
ject to any set-off or other defense, existing at the 
time of, or before notice of, the assignment, it has 
been held that an obligation assigned a number of 
times will be subject to any set-off or other defense 
that the maker had against any one or all of the 
assignees at the date of assignment, or before notice 
thereof 62 Elsewhere, however, the authorities an¬ 
nounce the contrary conclusion, holding that defend¬ 
ant cannot, as against plaintiff, set off 63 or coun¬ 
terclaim for 64 demands against plaintiff's inter¬ 
mediate assignees, at least m the absence of any 
fraud m the assignment, 65 unless there is an agree¬ 
ment between the parties allowing it, 66 the result 
being grounded on the controlling statutory provi¬ 
sions applicable to the transaction. 67 Moreover, 
even though there has been an actual agreement be¬ 
tween the intermediate assignee and the debtor 
while the former held the debt that claims against 
him should be allowable as set-offs, that is not 
necessarily of itself sufficient to make such claims 
available in that manner after a further assign¬ 
ment; 68 in order to have that effect, the agreement 
must amount to a binding contract made on a new 
consideration 69 Where assignment to intermediate 
assignee includes assumption by him of all liabilities 
of his assignor as an express contractual provision, 
it has been held that as to liabilities incurred by 
reason of such assumption clause, a plaintiff to 


50. Ind—Woods v Hams, 5 Blackf 
585. 

57 C.J. p 492 note 3. 

51. N Y —Samuels v Twin State 
Realty Co , 145 N Y S 44. 

57 C J. p 492 note 4 

52. Wis—Carpenter v. Fulmer, 95 
N.W. 403, 118 Wis. 454. 

53. Ind—Hoffman v Zollinger, 39 
Ind 461 

54. Pa—Robinson v. Beall, 3 Yeates 
267. 

57 C.J. p 492 note 6. 

55. Minn—Campbell v. State Bank 
of Litchfield, 261 N.W 1, 194 Minn 
502 

56. Wash—Kempe v Johnson, 106 
P 619, 57 Wash 154, 


57. Wash—Kempe v. Johnson, su¬ 
pra. 

58. Kan—Tracy v. Kerr, 28 P. 707, 
47 Kan 656. 

57 C J p 490 note 85. 

53. La.—Jackson v. Taylor Bros 
Garage, App, 4 So 2d 41 

60. N D —Storing v. Mandan Special 
School Dist, 204 N.W 837, 53 N.D 
24. 

61. Kan.—Produce Exchange Bank 
of Kansas City v. School List No 
86 of Nemaha County, 28 P.2d 742, 
138 Kan 834 

57 C J. p 491 note 89. 

62. N C —Hams v. Burwell, 65 N C 
584, overruling Neal v Lea, 64 N 
C. 678 


63. Ala —Stocking v. Toulmin, 3 
Stew. & P. 35 

57 C J. p 491 note 91 

64. N.Y —Thompson v Harrison, 1 
Daly 302. 

57 C J. p 491 note 92. 

65. Tenn —Hooper v Spicer, 2 Swan 
494. 

66. Ala —Goldthwaite v. National 
Bank, 67 Ala 549 

Mo —Frowem v. Calvird, 75 Mo App. 
567 

67. Ala —Stocking v. Toulmin, 3 
Stew. & P 35 

57 C J. p 492 note 96. 

68. Ala—Kennedy v Manshlp, 1 
Ala 43. 

69. Ala —Kennedy v. Manship, su¬ 
pra. 
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whom the claim is assigned by such intermediate 
assignee stands in the same position as his assignor 
and takes subject to any offset which might, by vir¬ 
tue of the assumption agreement, be asserted against 
the latter. 70 

e. Equitable Set-Off 

As a general rule, an equitable right of set-off Is not 
defeated by an assignment of the debt. 

As a general rule an equitable right of set-off is 
not defeated by assignment of the debt, 71 at least 
where the assignee takes with notice 72 Thus, where 
there are mutual debts, and an express or implied 
agreement of mutual credit, a court of equity will 
enforce it against an assignee 73 Equity will not al¬ 
low a set-off against an assignee of claims against 
an assignor on mere general equities and in the ab¬ 
sence of a showing of some specific ground of equi¬ 
table set-off; 74 and equity will not allow a set-off 
against an assignee where to do so would be in¬ 
equitable, 75 or to any further extent than may be 
equitable 76 Thus, the rights of equitable assignees 
will be protected in equity against claims in set-off 
acquired against the assignor after notice of the 
assignment 77 

While there is some authority holding that equity 
will not allow a set-off against an assignee of a 
claim against the assignor not due at the time of 
the assignment, 78 or of a claim which has not yet 
arisen at such time, 79 there is other authority to the 
contrary, 80 and, on the existence of those equities 
which move that court to allow set-offs unavailable 
at law, it has been held that a set-off may be allowed 
of a claim accruing after commencement of the 
action. 81 Equity relaxes the rules of the law re¬ 


garding the effect of the time of assignment or 
notice, but goes beyond them only when the de¬ 
parture is necessary to prevent wrong and injus¬ 
tice, 82 and, however persuasive defendant’s equity, 
his claim, m order to be effective as a counterclaim, 
must comply with the statutory requirements con¬ 
cerning offsets in this connection. 83 

Insolvency and nonresidence of assignor . The in¬ 
solvency of the assignor at the time of assignment 
is good ground m equity to authorize a set-off 
against the assignee of claims against the assignor 
at the time of assignment, 84 especially when coupled 
with the assignor’s nonresidence at the time of as¬ 
signment; 85 but, where a demand against which a 
set-off is pleaded on the ground of the debtor’s in¬ 
solvency or nonresidence has been assigned, it must 
appear, m order that equity set off the demand, that 
the insolvency or removal occurred before the as¬ 
signment, 86 or notice thereof 87 In equity, on proof 
of the nonresidence or insolvency of the assignor 
at the time of the assignment, it has been held that 
even an unliquidated claim sounding in tort may be 
set off against the assignee. 38 

f. Contingent or Secondary Liability 

The authorities are not in accord on the questfon 
whether a debtor, when sued by the assignee of his debt, 
can set off against the plaintiff a demand against the as¬ 
signor arisrng from the defendant’s having become sec¬ 
ondarily liable as surety, indorser, or guarantor on a 
debt wherein the assignor was the principal debtor. 

According to some authorities, a debtor, when sued 
by the assignee of his debt, can set off against plain¬ 
tiff a demand against the -assignor arising from de¬ 
fendant’s having become secondarily liable as surety, 
indorser, or guarantor on a debt wherein the assignor 


70. NY—May v Haight, 218 NY.S 
2 41, 218 AppDiv. 90. 

71. N.Y.—Gay v Gay, 10 Paige 369 
67 C J. p 499 note 55 

Equitable set-off generally see supra 
§ 5. 

Where defendant has no adequate 
remedy to enforce claim against as¬ 
signor of another party to suit, 
pleading of that claim as a set-off 
against demand of the other party is 
favored in equity—Russo-Asiatic 
Bank v. Guaranty Trust Co of New 
York, DC.NY., 27 F Supp 382 

72. U S —'Greene v. Darling, C,C R 
I, 10 FCas No 5,765, 5 Mason 201 

57 C J p 499 note 56 

73. US —Greene v. Darling, supra. 
57 C J p 499 note 57. 

74. US —Greene v Darling, supra 
57 C.J p 499 note 58 

75. US—U. S. Fidelity & Guaran¬ 


ty Co v. Levy, CCAAla., 77 F. 
2d 972. 

57 C J. p 499 note 59 

75. N Y —Barber v. Spencer, 11 
Paige 517 

77. Me—American Bank v. Wall, 56 
Me 167. 

57 C J p 499 note 61 

78. Mont—Stadler v. Helena First 
Nat Bank, 56 P 111, 22 Mont 190, 
74 Am SR 582 

57 C J. p 499 note 62 

79. N.Y.—Perry v. Chester, 53 NY 
240. 

80. Ky.—Kentucky Flour Co v. Mer¬ 
chants’ Nat Bank, 13 SW 910, 90 
Ky 225, 12 Ky.L. 198, 9 LRA. 108 

57 C J. p 499 note 64. 

81. Ind—Eigenman v. Clark, 51 NE. 
725, 21 Ind App 129. 

82. N.Y.—Beecher v. (Peter A. Yogt 
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Mfg. Co, 125 NE. 831, 227 N.Y. 
468 

83. N Y —Bamberger v. Oshmsky, 48 
NYS 139, 21 Mi sc. 716, 26 NY 
Civ.Proc 346. 

57 C J. p 499 note 69 

84. Ohio—Smith v Fulton, 199 NE 
218, 51 Ohio App 12. 

57 C J. p 500 note 71. 

Insolvency as ground for equitable 
set-oE generally see supra § 5. 

85. Ky—Dorsey v. Reese, 14 B.Mon 
157. 

Nonresidence as ground for equitable 
set-ofe generally see supra § 5. 

86. Ky.—Talbot v. Warfield, 3 J.J. 
Marsh 8 3 

57 C J. p 500 note 73. 

87. Ky.—Wathen v. Chamberlin, 8 
Dana 164—Ridgway v. Collins, 3 A. 
K Marsh 410. 

88. Ky—Bramblett v Slemp, 108 S 
W 339, 32 Ky.L. 1329. 
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was the principal debtor, 89 although there has been 
no payment of such contingent claim at the time of 
the assignment, 90 or at the time of notice of the 
assignment, 91 especially where such payment has 
been made at the time that the offer of set-off is 
made. 92 Furthermore, there is authority to the ef¬ 
fect that it is immaterial, in this connection, that 
the demand on which the debtor is secondarily liable 
has not matured at the time of assignment of his 
debt or of notice thereof, 93 but there is other au¬ 
thority to the contrary. 94 

On the other hand, it has been held that a claim, 
based on the assumption of secondary liability on an 
obligation of the assignor prior to any assignment 
of the debt, is not a claim of such character as can 
constitute a legal or equitable set-off against the 
assignee of another demand, held by the assignor 
against the person secondarily liable, where no pay¬ 
ment has been made by the latter by reason of his 
secondary liability until after the assignment of the 
demand, 95 or, until after notice of such assign¬ 
ment. 96 This result has been reached despite the 
insolvency of the assignor, the person primarily 
liable on the claim urged m offset, 97 and although 
the debtor has, at a period subsequent to the time 
of assignment or notice, actually paid the assignor’s 
debt whereon the debtor was secondarily liable. 98 
Moreover, the status of such latter debt as matured 
or unmatured at the time of payment has been 
treated as immaterial in this connection, 99 although 
elsewhere weight has been accorded to the circum¬ 
stance that such debt was not yet due at the time 
of assignment. 1 The rule discussed infra § 56 that 
a claim against the insolvent assignor purchased 
with knowledge of the insolvency cannot be set' 
off against an assigned cause of action has been held 


to apply where the obligor on the assigned cause 
of action pays the assignor’s debt pursuant to his 
guaranty so that such payment cannot be set ofF 
against the assigned cause of action. 2 

The discharge of his contingent liability on the 
assignor’s obligation, by the debtor secondarily 
liable thereon, may operate to render the amount 
thus paid and discharged available as an offset 
against the assignee, where such payment occurs be¬ 
fore the assignment by the principal obligor, 3 or, 
according to other authority, where it is before 
notice of the assignment, although after the assign¬ 
ment has m fact been made. 4 It has been held that 
defendant cannot set off against the assignee a claim 
as surety for contribution against the assignor as 
cosurety, although defendant paid the whole debt 
prior to the assignment. 5 

g. Waiver and Estoppel 

A debtor may waive the right to assert a set-off 
against the assignee, as where by his conduct he induces 
the assignee to believe that the assigned claim wilt be 
met and that there is no defense thereto. 

A debtor may waive the right to use a set-off 
against the assignee. 6 What will amount to such 
a waiver must depend on the circumstances sur¬ 
rounding each particular case. 7 The debtor by his 
conduct m inducing the assignee to believe that 
the obligation will be met, and that there is no 
defense thereto, may be held to have waived the 
right to avail himself of a set-off against the assignor 
in an action by the assignee. 8 A waiver of the 
right to urge a claim arising from a different 
transaction as a counterclaim or set-off may be in¬ 
ferred where the obligation to the assignor was in¬ 
curred with the knowledge and understanding that 
it would be promptly assigned, 9 but this has been 


89. W.Va,—Belcher v. Bays, 197 S.E 
732, 120 W.Va 271, 117 AL.R. 897. 

57 C J. p 501 note 86. 

90. W.Va—Belcher v. Bays, supra. 
57 C.J. p 501 note 87. 

91« W.Va.—Belcher v. Bays, supra 
57 C.J. p 501 note 88. 

92. W.Va.—Belcher v. Bays, supra. 
57 C.J. p 502 note 89. 

93. W.Va.—Belcher v. Bays, supra 
57 C J. p 502 note 90. 

94. Wis—Kinsey v. Ring, 53 N.W. 
842, 83 Wis. 536. 

57 C J p 502 note 91. 

95. Md —Richardson v. Anderson, 
72 A 485, 109 Md 641, 130 Am.S.R. 
543, 25 LRA,N S., 394. 

57 C.J. p 500 note 80. 

96. Ky.—Walker v. McKay, 2 Mete 
294. 

57 C J. p 500 note 81. 

97. Md.—Richardson v. Anderson, 72 


A. 485, 109 Md 641, 130 Am S R. 
543, 25 LRA ,N.S , 394 

57 C J. p 501 note 82 

98. Md.—Richardson v. Anderson, 
supra. 

57 C J. p 501 note 83. 

99. Mo.—Huse v. Ames, 15 SW 965, 
104 Mo 91, overruling Morrow v. 
Bright, 20 Mo 298. 

57 C J. p 501 note 84. 

1. Md—Richardson v. Anderson, 72 
A. 485, 109 Md 641, 130 Am S R 
543, 25 LRA.NS, 394 

1ST V —Chance v. Isaacs, 2 Edw 348, 
affirmed 5 Paige 592. 

2. Ohio—Pugh v Conklin, 184 N.E 
847, 44 Ohio App. 272 

3. Tenn—-Nolan Bros. Lumber ICo 
v. Dudley Lumber Co, 156 S W 
465, 128 Tenn 11, 46 LRA.,N.S., 
62, Ann Cas 1914D 744. 

57 C J. p 500 note 77. 
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4. S C.—Columbia Bank v, Gadsden, 
33 SE 575, 56 SC. 313. 

57 C.J. p 500 note 78 

5. TT S —Howe v. Sheppard, C.C Me , 
12 F.Cas No 6,773, 2 Sumn. 409. 

6. Pa.—Corpus Juris quoted in 
Palmer, to Use of Conewango Fur¬ 
niture Co., v Heath, 174 A. 824, 825, 
114 Pa.Super 256. 

57 C.J p 502 note 93—5 C J. p 940 
note 12 [b] 

Waiver and estoppel as to set-off and 
counterclaim in general see supra 
§ 14 

7. Md —Johnston v. Phoenix Ins. Co , 
39 Md 233. 

8. U S.—Cudahy Packing Co. v 
Sioux Nat Bank, Iowa, 75 F. 473, 
21 CCA. 428 

57 C.J p 503 note 98 

9. U.S —R F C v Globe Wernicke 
Co., D.C.Ohio, 35 F.Supp. 909, af- 
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denied. 10 If the debtor promises the assignee of a 
chose m action to pay the debt to him, he cannot 
afterward avail himself in set-off of claims he may 
have against the assignor, 11 at least where the as¬ 
signee was induced to purchase the obligation in 
consequence of representations by the obligor that 
he had no defense to it, 12 and especially where the 
absolute promise of payment is made after there 
has been a previous expression of a wish to deduct 
demands due from the assignor 13 

There is authority to the effect that a promise by 
the debtor to pay the assignee will not preclude the 
former from asserting a set-off, where it has been 
made without consideration, 14 or where the assignee 
has not been induced, by means of the promise made 
to him, to act to his detriment. 15 It has been held 
that the assignment is a sufficient consideration for 
a promise by the debtor to pay the debt to the as¬ 
signee, and may estop him to claim a counterclaim 
or set-off which would have been available against 
the assignor. 16 A promise to pay only as much 
of the assigned demand as may prove to be due 
after deduction of the obligor’s offsets against the 
assignor is not, it seems, such a promise as precludes 
the promisor from asserting a set-off 17 It has been 
held that, if the right to a set-off is waived or 
abandoned, even for an instant, the law will not 
restore it as against an assignee, 18 and that the 
assignee has the right to insist that it shall have 
been continuously available. 19 Thus, where defend¬ 
ant has waived the right to set off his claim against 
the assignor, he may not set it off against the as¬ 
signee. 20 

Defendant is not precluded from setting up offsets 


otherwise available, unless he had estopped him¬ 
self by his admissions or conduct. 21 He cannot be 
precluded except by some act of his own, 22 and in¬ 
formation obtained by the assignee from strangers 
is not sufficient to raise an estoppel preventing the 
availability of set-off, 23 particularly where the as¬ 
signee has neglected to take the precaution to make 
any inquiries of the debtor regarding the claim as¬ 
signed to him 24 In the absence of any element 
of concealment, a debtor is not estopped to assert 
demands against the assignor, m set-off against 
the assignee, merely by reason of the fact that the 
debtor has not acted affirmatively to notify the as¬ 
signee of the existence of such demands 25 Thus, 
it has been held that a debtor, by merely remaining 
silent when notified that his debt has been assigned 
to another, without making any promises with 
respect to payment, is not precluded from the sub¬ 
sequent assertion against the assigned demand of 
claims against the assignor; 20 and this is true, al¬ 
though he did, at such time, mention the existence 
of another and separate claim which he held against 
the assignor without any mention of the one as¬ 
serted by him subsequently as an offset. 27 

Where the debtor remains silent when he is un¬ 
der a duty to speak, such silence may estop him to 
set off against the assignee claims held against the 
assignor. 28 The debtor is not estopped to set off, 
against an assignee, demands against the assignor, 
merely by reason of the fact that, in a previous suit 
wherein the debtor was defendant and the assignor 
plaintiff, he failed or omitted to claim such demands 
as set-offs against the assignor; 29 and, where the 
debtor has given two notes in the same transaction, 


firmed, CCA, Globe Wernicke Co. 
v. R. F. C , 126 F 2d 468 
Pa—Palmer, to Use of Conewango 
Furniture Co , v Heath, 174 A 824, 
114 Pa.Super 256 

10. Cal.—Harry Hall & Co. v. Con¬ 
solidated Packing' Co., 131 P 2d 859, 
55 Cal App 2d 651 

Independent contract with assignee 

Where receipts were issued with 
understanding that they were to be 
assigned, their assignment did not 
create a new and independent con¬ 
tract between the obligor and the 
assignee precluding the interposition 
of claims against the assignor.— 
Harry Hall & Co. v. Consolidated 
Packing Co., supra. 

11 . Wis.—Batavian Bank v Minne¬ 
apolis, etc, B. Co., 101 NW 687, 
123 Wis. 389. 

67 C J p 502 note 95—5 CJ. p 938 
note 76 

12 . Pa—Elliott v. Callan, 1 Penr. & 

W. 24. j 


13. Mass—Mowry v. Todd, 12 Mass 
281 

14. Cal —Bank of America of Cali¬ 
fornia v Pacific Ready-Cut Homes, 
10 P 2d 478, 122 Cal App 554 

Vt— Foot v Ketchum, 15 Vt 258, 40 
Am I) 678. 

15. Cal —Bank of America of Cali¬ 
fornia v Pacific Ready-Cut Homes, 
10 P 2d 478, 122 Cal App. 554 

57 C J. p 504 note 18. 

16. Ind —Henry v. Ritenour, 31 
Ind 136 

5 iC J p 966 note 34. 

17. La—Williams v Roach, 125 So 
465, 12 La App 305 

Mass—Mowry v Todd, 12 Mass 281 

18. Ky.—Johnson v. Pearson, 7 
Dana 374. 

57 C J p 503 note 99. 

19. Ky—Johnson v Pearson, supra 

20. Ya—Armour & Co v. Whitney & 
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Kemmerer, Inc, 178 SE 889, 164 
Va 12. 

21. Md—Johnston v. Phoenix Ins. 
Co, 39 Md 233 

Pa—Dean v Herrold, 37 Pa 150 

22. Pa—Dean v. Herrold, supra 

23. Pa —Dean v. Herrold, supra 

24. Pa—Dean v. Herrold, supra 

25. Cal—Bank of America of Cali¬ 
fornia v Pacific Ready-Cut Homes, 
10 P 2d 478, 122 Cal App 554. 

57 C J p 504 note 9. 

2G. U S —Stewart v Anderson, D C , 
23 F Cas No J 3,421, 1 Cranch CC 
586, affirmed 6 Cranch 203, 3 L Ed 
199. 

Vt—Keyes v. Waters, 18 Vt. 479. 

27. Vt—Keyes v. Waters, supra. 

28. NT.—Tylee v. Veates, 3 Barb. 

222 . 

29. Cal—Machado v. Borges, 150 P. 
351, 170 Cal 501. 

57 C.J p 504 note 13. 
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one of which was transferred before and the other 
after maturity, the debtor is not estopped to set off, 
m an action by the transferee of the latter note, 
demands held against the assignor, merely because 
he has voluntarily paid to a holder m due course 
the amount of the former note, without asserting 
the oft sets 30 Where it does not appear that the 
assignee ever changed its position in reliance on 
any act or omission of the debtor, the conduct of 
the latter will not estop it from claiming set-off. 31 

As a party to a compromise is estopped from 
afterward urging matter constituting a set-off or 
counterclaim existing at the time of making the 
compromise, a debtor, compromising a claim with 
the assignee thereof, has been held to be precluded 
from counterclaiming against such assignee for de¬ 
mands against the assignor 32 Where the circum¬ 
stances are such as to preclude the debtor from set¬ 
off of the assignor’s debts against the assignee, the 
latter may be protected, although there was an ex¬ 
press agreement of which the assignee was ignorant, 
between the assignor and the debtor, that the as¬ 
signor’s claim shall be applied in payment of the 
debtor’s claim against him 33 Mere giving of a 
note, at a time when there are outstanding debts 
owed by the payee therein to the maker of the note, 
is not such conduct as will estop defendant from 
setting off against an assignee from the payee the 
debts outstanding against the payee. 34 There is au¬ 
thority to the effect that the execution of a mort¬ 
gage, by the debtor as mortgagor, to the assignee 
as mortgagee, after the assignment as collateral se¬ 
curity for the assigned debt does not estop the 
mortgagor to assert in set-off against the mortgagee 
demands against the assignor of the debt thus later 
secured. 35 

30. Ind —Wolf v Shelton, 65 NE 
582, 159 Ind 531. 

31. Mass—Harmon v Wm. Filene’s 
Sons Co., 121 NE 504, 232 Mass 
52. 

57 C J p 504 note 15 

32. Colo—Holy Cross Gold Mm, 
etc, Co v. Goodwin, 223 P 58, 74 
Colo. 532 

57 C.J. p 504 note 4. 

33. Mich—Bradley v. Smith, 57 (NT 
W. 576, 98 Mich. 449, 39 Am S R 
565, 23 L.RA. 305 

34. Or—Rayburn v. Hurd, 25 P. 635, 

20 Or 229. 

35. Ala—Carroll v. Malone, 28 Ala 
521 

30. Ohio—Miller v. Florer, 15 Ohio 
St. 148. 

37. Ohio—Miller v. Florer, supra. 

38. Cal.—Bond v Farmers & Mer¬ 
chants Nat Bank, Los Angeles, 149 
P.2d 722, 64 Cal.App 2d 842. 


Estoppel against estoppel The circumstances may 
be such as to estop the assignee of a claim to assert 
an estoppel against the debtor to set off demands 
due from the assignor to the debtor, 36 and under 
the rules generally applicable to an estoppel against 
an estoppel, the effect of such an estoppel against 
the assignee is to open up the supposed estoppel of 
the debtor and place the merits of the controversy 
on the real facts of the case. 37 

§ 55. Assigned Claim as Set-Off or Counter¬ 
claim 

a. In general 

b. Nature and validity of assignment 

c. Equitable set-off of assigned claim 

d. Demands acquired after commence¬ 

ment of action 


a. In General 

A claim against the plaintiff which is assigned to the 
defendant before the commencement of the action may be 
available as a set-off or counterclaim against the plain¬ 
tiff. 

A claim against plaintiff which is assigned to de¬ 
fendant before the commencement of the action may 
be set off against plaintiff’s cause of action, 38 as 
fully as though the action were between the original 
parties, 39 m the absence of statutory provisions to 
the contrary, 40 at least if defendant could bring an 
action thereon in his own name, 41 and, according to 
some authority, only then, 42 although elsewhere 
such a claim has been held available if defendant 
could bring an action on the obligation for his own 
use in the name of the -assignor. 43 Similarly, such 
an assigned demand may be available to defendant 
as a counterclaim 44 or in compensation. 45 Thus, 

40. Me —Soule v. Kennebec Maine 
Ice Co, 27 A. 92, 85 Me. 166 

57 C J p 506 note 29 

41. Ga—Cox v Stowers, 50 S E.2d 
339, 204 Ga 595—Trotter v. Lunce- 
ford, 195 SE 475, 57 GaApp. 358 
—Corpus Juris cited in Wood v 
Keysville Lumber Co., 175 SE 923, 
924, 49 GaApp 799. 

57 C J. p 506 note 30. 

42. Ill.—Ayres v MdConnel, 15 Ill. 
230 

57 C J. p 506 note 31. 

43. Pa—Pioneer Knitting & Mfg. 
Co. v Kensington Security Bank & 
Trust Co, 18 Pa Dist & Co 265. 

57 C J p 506 note 32 

44. Okl —Corpus Juris cited in 
Wood & Co v, Sutton, 61 P 2d 
700, 701, 177 Okl 631. 

57 C J. p 506 note 34. 

45. La—Lewy v. Wilkinson, 64 So. 
1003, 135 La 105. 


Conn —Corpus Juris cited in Searle 
v Crampton, 170 A 480, 481, 118 
Conn 42. 

Ga.—Cox v Stowers, 50 S.E 2d 339, 
204 Ga 595—Trotter v. Lunceford, 
195 SE 475, 57 GaApp. 358—Cor¬ 
pus Juris cited in Wood v Kevs- 
ville Lumber Co, 175 SE 923, 924, 
49 GaApp 799. 

Okl —Corpus Juris cited in Wood & 
Co v. Sutton, 61 P 2d 700, 701, 177 
Okl 631 

Pa.—-Pioneer Knitting & Mfg. Co. v 
Kensington Security Bank & Trust 
Co, 18 Pa List. & Co. 265. 

57 C J. P 505 note 27. 

Alim ony 

In action on note, the payor could 
offset against it accrued alimony as¬ 
signed to him by plaintiff's divorced 
wife—Harman v Harman, 196 SE 
361, 120 WVa 199 
39. Miss.—Ashby v. Carr, 40 Miss. 
64 

57 C J. p 506 note 28. 
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a debtor has a right to purchase a cross demand to 
extinguish a claim against himself by set-oiT. 46 

The claim of a third person not assigned to de¬ 
fendant is not ordinarily available as a set-off. 47 
Thus, the mere holder of an obligation from plain¬ 
tiff, not assigned to him, has been held not to be 
entitled to set off such an obligation against a debt 
which he owes plaintiff, 48 and it has been held that 
the holder of a claim to whom it has not been as¬ 
signed cannot use it as an equitable set-off without 
making the obligee a party 49 However, it has been 
held that, m an action against an ancillary admin¬ 
istrator, a claim against plaintiff held by the prin¬ 
cipal administrator is available as a set-off, even 
though the claim has not been assigned to the an¬ 
cillary administrator. 66 

Assignment of unliquidated claim. There is au¬ 
thority to the effect that the assignee of an unliqui¬ 
dated claim cannot set it off 61 or counterclaim on 
it, 52 but there is other authority permitting a coun¬ 
terclaim on an unliquidated assigned demand. 53 

Plaintiff's lack of knowledge . The availability of 
the assigned claim as an offset has been sustained, 
although plaintiff debtor in such claim was not 
aware at the time he acquired the demand against 
defendant that defendant held the claim. 54 

Effect of defenses to assigned claim . The right to 
use an assigned claim for purposes of offset may 
be destroyed, where there are defenses to such 
claim which operate in part or in whole to prevent 
or to destroy its existence and enforceability as 
an obligation against plaintiff 55 Thus, where de¬ 
fendant produces an assigned note of plaintiff as 


a set-off, plaintiff may show a total or partial fail¬ 
ure of consideration for which the note was given, 56 
at least where defendant knew of such failure of 
consideration at the time of the transfer; 67 or 
he may show extinguishment of his debt by part 58 
or full 59 payment of the assigned claim offered m 
set-off. Similarly, assigned demands barred by the 
statute of limitations cannot be set off. 60 

b. Nature and Validity of Assignment 

The rules governing the validity and sufficiency of 
assignments generally apply to the assignment of claims 
urged as offsets by an assignee, and, where an attempted 
assignment of a claim is invalid, the assignee cannot as¬ 
sert the claim as a set-off or counterclaim. 

The rules governing the sufficiency and validity 
of assignments generally apply to the assignment of 
claims urged as offsets by an assignee, and, where 
an attemted assignment of a chose m action is in¬ 
valid and inoperative to transfer the subject matter 
to the assignee, he cannot set off or counterclaim 
the chose m action. 61 In order to determine wheth¬ 
er an assignment is of such a kind as to render the 
assigned claim available as an offset, the substance 
of the whole contract must be examined to ascertain 
its legal effect 62 An assignment of a principal's 
demand by an agent without authority, it has been 
held, is not operative to permit the assignee to use 
the assigned demand as an offset, 63 and an as¬ 
signed claim cannot be used m set-off, where the as¬ 
signee is a corporation not authorized by its char¬ 
ter to enter into such a contract of assignment. 64 
An attempted assignment of a demand owned by a 
partnership executed by a partner in his own name 
individually and not m the name of the firm does 


46. NT —Scientific & Hospital Sup¬ 

ply Corp v. Board of Ed. of City of 
New York, 16 N.Y.S.2d 91, 172 

Misc. 770 

57 C J p 506 note 33. 

47. Ariz —iPhoemx Sav Bank & 

Trust Co v. Ellis, 69 P 2d 796, 50 
Ariz. 116. 

48. Ala—Gayle v. Randle, 1 Stew. 
529. 

S.C—Bishop v Tucker, 38 SCL 178 

49. Ky—Wmebnnner v. Weisiger, 3 
T.BMon 32 

Equitable set-off of assigned claim m 
general see infra subdivision c of 
this section 

50. Ariz,—Phoenix Sav Bank & 
Trust Co. v. Ellis, 69 P 2d 796, 
50 Ariz 116. 

51. NH.—-Wolf Klein & Sons v 
Bronstem, 13 A 2d 149, 91 N.H. 42 

57 C J. p 507 note 37. 

Set-off of unliquidated demands gen¬ 
erally see supra §§ 42, 43. 


Purpose of statute permitting set-off 
of unliquidated claims 
The purpose of Practice Act pro¬ 
visions and implementing rules m 
enlarging the field in which cross 
claims for unliquidated damages may 
be asserted by counterclaim was not 
to afford a defendant opportunity to 
take assignments from several credi¬ 
tors of plaintiff and by counterclaim¬ 
ing thereon try out the then finan¬ 
cial position of plaintiff ad infinitum 
—Falkenstern v Herman Kussy Co, 
59 A 2d 372, 137 N J Law 200 

52. Okl.—Sanditen v Allied Refining 
Co, 202 P. 316, 84 Okl. 47 

57 C J. P 507 note 38. 

53. Colo —Michigan Stove Co v. 
Pueblo Hardware Co., 116 P. 340, 
51 Colo 160 

54. US —Primer v Kuhn, Fa., 1 
Pall 452, 1 L Ed. 219 

55. Mo.—Savage v. Allen, 34 Mo 
224 

56. Ala—J. R Raible Co. v. City 

no 


Bank, etc, Co, 124 So. 866, 220 Ala, 
293 

Ill—Messmore v, Larson, 86 Ill 268 

57. Ill.—Messmore v. Larson, supra 

58. Mo —Savage v. Allen, 34 Mo 
224 

57 C J. p 507 note 48 

59. S C.—Compty v. Aiken, 2 S C L 
481 

60. Colo—'Gibbs v Gibbs, 40 P. 781, 
6 Colo App. 368 

57 C.J p 507 note 50. 

61. Pa—Shryock v Basehore, 82 Pa. 
159 

Requisites, mode, and validity of as¬ 
signment generally see Assign¬ 
ments §§ 41-81. 

62. Ala—McDade v Mead, 18 Ala 
214 

63. Pa—Shryock v Basehore, 82 Pa. 
159. 

64. Ohio—Straus v. Eagle Ins. Co., 

' 5 Ohio St. 59. 
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not pass any interest to the assignee so as to make 
the demand available as a set-off in his favor. 65 

Informal character of assignment. There is au¬ 
thority holding that an assignment sufficient to con¬ 
vey to defendant the interest m the demand sought 
to be set off is sufficient to allow him to use it as 
an offset, although the assignment was not made m 
compliance with the formal requirements established 
by statute for a full assignment entitling the as¬ 
signee to sue m his own name, 66 and that a formal 
assignment is not requisite to the use of the as¬ 
signed claim as an offset 67 Thus, delivery without 
written assignment has been held a sufficient as¬ 
signment to render a claim available as a set-off. 68 

Incomplete assignment . A claim incompletely as¬ 
signed is not available as a set-off. 69 A claim as¬ 
signed to defendant, conditioned on the existence of 
difficulty between plaintiff and defendant with 
respect to the subject matter of plaintiff’s claim, 
and not to be operative unless there should be such 
difficulty, is not so assigned as to be a valid set¬ 
off. 70 A claim agreed to be, but not actually, as¬ 
signed to defendants before the commencement of 
plaintiff’s action cannot be availed of as a counter¬ 
claim, 71 although such claim is assigned after the 
commencement of the suit in accordance with the 
prior agreement. 72 

Necessity of beneficial interest in assignee . The 
rule that the party who pleads a set-off must be the 
real party m interest m the matter of such set¬ 
off applies to cross demands by assignees. 73 It is 
sufficient, as regards defendant’s interest in the 
claim, to justify the use of an assigned claim as a 
set-off if it is actually and not merely colorably 
owned by defendant; 74 but a demand assigned con¬ 
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ditionally for the purpose of being used by the 
assignee as a set-off, with an agreement that it be 
returned if not scf used, cannot be used as a set-off 
or counterclaim to a valid claim against the as¬ 
signee 75 This rule is not altered by the fact that, 
after the original assignment but before the com¬ 
mencement of suit, the assignee has paid the amount 
of the claim assigned and has taken back a bond 
from the assignor conditioned for the defense of 
any suit on the assignee’s debt by the assignor and 
for the payment of any judgment and costs by the 
latter m the event that such suit should result ad¬ 
versely to the assignee, 76 or by the fact that a 
judgment on such a claim has been obtained, by the 
assignee, after the assignment. 77 In like manner, 
if the demand has merely been borrowed for the 
purpose of set-off, it will not be allowed. 78 More¬ 
over, defendant cannot set off a claim assigned to 
him for the sole purpose of enabling him to collect 
it for the assignor. 79 However, where a claim has 
been assigned absolutely, although in part for the 
benefit of a third person, the assignee may, at least 
to the extent to which he is beneficially interested 
in the claim, set it off against his demand held by 
plaintiff; 80 such an assignment is not subject to the 
objection that there has been a division of the 
claim and a partial assignment only to defendant. 81 

Necessity for and sufficiency of consideration . 
According to some authority, it is not essential that 
there should be any consideration passed for the 
assignment of a claim in order that the assignment 
may be valid and operative for the purpose of al¬ 
lowing a set-off of the claim by the assignee, 82 and 
the assignor has the right to give the claim to the 
assignee if he chooses, 83 or to sell it for an in¬ 
adequate consideration, 84 the consideration paid 


65. TennMclntire v. McLaunn, 2 
Hump hr. 71, 36 Am.D 300 

66. Pa.—Murray v. Williamson, 3 
Binn. 135. 

67. Kan—Kansas City Paper House 
v. Foley K. Printing Co, 118 IP 
1056, 85 Kan 678, 39 Lr R A.,N.S, 
747, Ann.Cas 1913A 294. 

57 C J. p 508 note 60. 

68. Miss—Ashby v. Carr, 40 Miss 
64 

57 C J. p 508 note 61. 

69. Ohio —Stanbery v. Smythe, 13 
Ohio St 495 

57 C J. p 483 note 8 [aj. 

70. NY—Arnold v. Johnston, 28 
How.Pr. 249. 

57 C J. p 510 note 90. 

71. Colo —Gibbs v. Gibbs, 40 P. 781, 
6 Colo App. 368 

57 C J p 510 note 88. 


72. Colo.—Gibbs v. Gibbs, supra 
57 C J. p 510 note 89. 

73. Conn —Olmstead v. Scutt, 10 A 
519, 55 Conn 125. 

57 C J. p 508 note 63. 

74. Neb —Salladin v. Mitchell, 61 
NW. 127, 42 Neb. 859. 

57 C J. p 508 note 65. 

75. Ala—Adams v. McGrew, 2 Ala 
675. 

57 C.J. p 508 note 67. 

76. Ala—Mcl>ade v Mead, 18 Ala. 
214. 

67 C J. p 509 note 68. 

77. Ill.—Sprigg v. Granneman, 36 
Ill App. 102. 

78. N.Y—Cornell r. Donovan, 13 N. 
Y.St. 704 

67 C J. p 509 note 70. 

79. Conn—Olmstead v. Scutt, 10 A 
519, 55 Conn 125. 

57 C J. p 509 note 71. 

ill 


TTse of trust property for Individual 
purpose 

If an assignee for collection should 
attempt to set-off the assigned chose 
in action against his individual ob¬ 
ligation, he would be violating law- 
forbidding a trustee from using trust 
property for his private or individual 
purposes.—Harrison v. Adams, 128 
P 2d 9, 20 Cal 2d 646. 

80. Vt.—Plattsburg First Nat Bank 
v. Post, 25 A- 1093, 65 Vt. 222. 

57 C.J p 509 note 72 

81. Vt—'Plattsburg First Nat Bank 
v. Post, supra. 

82. Pa—McGowan v. Budlong, 79 
Pa 470. 

57 C J p 509 note 75. 

83. N.Y —'Norton v. McCarthy, 30 N 
YS. 1057, 10 Misc. 222 

84. N.Y.—‘Norton v. McCarthy, su¬ 
pra. 
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is immaterial, 85 and plaintiff cannot inquire into 
it or question it. 86 However, it has elsewhere 
been held that an assigned claim is not available 
to defendant as an offset to his claim in the 
hands of a plaintiff, to whom it has been assigned, 
unless defendant paid value for the claim assigned 
to him before notice of the assignment of the claim 
owed by him to plaintiff, 87 and that m such a 
situation defendant cannot set off a claim purchased 
for a mere nominal consideration. 88 

A demand assigned to defendant before the com¬ 
mencement of the suit may be set off, although de¬ 
fendant has not paid for it, but only agreed to 
pay. 89 A creditor’s note may be set off by his 
debtor, although the latter obtained possession there¬ 
of at a discount 90 and with a view to the set-off 
after he became indebted to the creditor. 91 Defend¬ 
ant purchasing claims to be used as set-off may 
set off the full amount of the claims and not merely 
the amount actually paid therefor, 92 and a debtor 
may purchase debts due from his creditor to others 
at a greater discount than legal interest, and demand 
a set-off of the full amount with legal interest. 93 A 
precedent obligation for services rendered by the 
assignee to the assignor prior to assignment has 
been held sufficient to sustain the assignment and 
permit the set-off 94 

Partial assignment It has been held that, where 
only part of a demand is assigned, such part is not 
available as a set-off, 95 but there is authority to the 
contrary. 96 

c. Equitable Set-Off of Assigned Claim 

In equity, as at law, a claim against plaintiff pur¬ 
chased by the defendant before suit may be set off 
against the plaintiff's cause of action. 

In equity, as at law, a claim against plaintiff 
purchased by defendant before suit may be set off 
against plaintiff’s cause of action, 97 or may serve as 


the ground of an equitable reconvention. 98 Where 
an assigned demand is asserted as an equitable off¬ 
set, it has been held to be an available defense to 
plaintiff that the assigned claim so offered is barred 
by the statute of limitations 99 The doctrine dis¬ 
cussed supra § 5 that the insolvency of the party 
against whom the set-off is claimed may be sufficient 
ground for the allowance of a set-off m equity does 
not apply as to claims acquired by defendant by as¬ 
signment unless they were acquired without knowl¬ 
edge of plaintiff’s insolvency. 1 

An unliquidated claim assigned to defendant is, it 
seems, m equity, as in law, unavailable as an off¬ 
set 2 

Nature and validity of assignment . There is 
some authority to the effect that an assignment made 
without consideration therefor is not such a transfer 
as enables the assignee to set off the claim assigned 
m equity, 3 but there is other authority to the con¬ 
trary, wherein it is held that the consideration of 
the assignment is immaterial in this connection 4 
A claim conditionally assigned to defendant express¬ 
ly for use as a set-off and to be returned if it is 
unavailable for that purpose is not assigned m such 
a way that it can be used as a valid equitable set¬ 
off ; 5 and this has been held to be true even where 
a different rule prevails at law. 6 

d. Demands Acquired after Commencement of 
Action 

As a general rule, demands against the plaintiff ac¬ 
quired by the defendant after the commencement of the 
action cannot be interposed as set-offs or counterclaims. 

Since the defense of set-off is regarded in the na¬ 
ture of a cross action, it is very generally held that 
a set-off can be made only of a demand existing and 
owned by defendant at the time of commencement 
of the action m which the set-off is sought to be 
interposed, 7 and claims acquired by defendant 


85. N.Y.—Norton v. ‘McCarthy, su¬ 
pra. 

86. N.Y.—Norton v. McCarthy, su¬ 
pra. 

87. Ind —Proctor v Cole, 3 NE 106, 
4 NE. 303, 104 Ind 373 

88. Ind—Proctor v. Cole, supra 

89. IT S —Event v Strong 1 , 5 Hill 
163, affirmed 7 Hill 585 

57 C J. p 510 note 82. 

90. Mich —Smith, v Warner, 16 
Mich 390 

57 C.J. p 510 note 83. 

91. Md— Foley v. Mason, 6 Md 87. 

92. Ky—Brackett v Boremg, 110 S. 
W. 276, 115 SW 766, 131 Ky 751, 
33 Ky Lr 292 

57 C.J. p 510 note 85. i 


93. Ky.—Young v. Miller, 7 BMon 
540. 

94. Ky.—Wmebrinner v. Weisiger, 3 
T B.Mon 32. 

95. Ohio —Cohn v Krauss, App , 67 
NE 2d 62 

57 C J p 510 note 91. 

96. N Y —Scientific & Hospital Sup¬ 
ply Corp. v Board of Education of 
City of New York, 16 N Y S 2d 91, 
172 Misc. 770. 

97. Ala—Martin v. Mohr, 56 Ala 

221 . 

57 C.J. p 510 note 93 

98. Tex—Bennett v. Hollis, 9 Tex 
437 

99. Tex—Bennett v. Hollis, supra. 

1. Fla—Durham Tropical Land Cor¬ 

112 


poration v Sun Garden Sales Co., 
151 So 327, 106 Fla 429. 

2. Va—Dangerfield v Rootes, 1 
Munf 529, 15 Va 529 

3. Miss —Stone v Buckner, 20 Miss 
73 

4. Ala—Martin v. Mohr, 56 Ala 221. 
Neb —Clark Tmpl Co v Wallace, 

170 NW 171, 103 Neb 26. 

5. Ky—Tmly v. Martin, 80 Ky. 463 
Md —Fustmg v Sullivan, 51 Md 489 

6. Ky.—Tinly v. Martin, 80 Ky. 463 

7. Okl —Wood & Co v. Sutton, 61 
P 2d 700, 177 Okl. 631 

57 C J p 511 note 8 
Judgment obtained after commence¬ 
ment of action 

Where, at commencement of suit 



80 O.J.S. 


SET-OFF AND COUNTERCLAIM 


§§ 55-56 


against plaintiff after commencement of the action 
cannot be interposed m an action by defendant as 
a set-off 8 or counterclaim, 9 at least where the coun¬ 
ter demand is not one arising out of the contract 
or transaction set forth m the complaint as the 
foundation of plaintiff’s claim, or one connected with 
the subject of plaintiff’s action, 10 or by way of com¬ 
pensation. 11 

Equitable set-off. It has been held that assignment 
of a claim to defendant after suit commenced does 
not empower him to use such claim as an equitable 
set-off, 12 at least in the absence of some such fur¬ 
ther circumstance as fraud on which a special 
equity against plaintiff may be based, 13 but there 
is authority to the contrary, 14 wherein the rule has 
been announced that if, on trial, it should appear 
that there are any equitable reasons why a set-off 
should be allowed of a debt acquired after the ac¬ 
tion was brought, the court of equity has jurisdiction 
to direct it to be done. 15 At any rate, the fact 
that plaintiff is insolvent and the demand against 
him purchased with full knowledge of the insolvency 
does not of itself afford equitable ground for mov¬ 
ing the court to allow such demand as an offset. 16 

Presumptions and burden of proof. Where de¬ 
fendant uses a note payable to a third person or 
bearer, as a set-off the time of transfer to defend¬ 


ant not appearing, there is some authority holding 
that there is a presumption that the negotiation and 
transfer were at the time the instrument is dated, 
and, hence, if the date of the instrument is before 
the commencement of the action, that the transfer 
is prior to suit, rendering such note available as a 
set-off, 17 but there is other authority holding that, 
m order that the assigned claim be a valid offset, 
the assignee must prove the assignment to have been 
prior to the commencement of the action. 18 

§ 56. Availability of Assigned Claim as 
against Assigned Cause of Action 

An assigned claim against the plaintiff's assignor may¬ 
be available as a set-off or counterclaim against the as¬ 
signed cause of action. 

In an action on an assigned demand, defendant 
may set off or counterclaim a claim against plain¬ 
tiff’s assignor assigned to defendant before the 
assignment to plaintiff, 19 such a result being held 
to be clearly within the terms of the set-off stat¬ 
utes, 20 provided, of course, the claim is one which, 
under the general rules heretofore discussed §§ 12- 
53, ordinarily is available as a set-off or counter¬ 
claim. 21 Where the circumstances are otherwise 
sufficient to permit such relief, such an assigned 
demand is available to defendant as an equitable set¬ 
off against a plaintiff assignee. 22 Defendant, in 


to recover usurious interest paid, de¬ 
fendant owned plaintiff's note on 
which another was suing', defendant 
as assignee could set off judgment 
subsequently obtained on such note 
against plaintiff's claim —Edw'irds 
v Surety Finance Co of Seattle, 30 
P 2d 225, 176 Wash 534 

8. U.S —Prosperity Co v. American 
Laundry Machinery Co , DC Ohio, 
7 F.Supp 585 

Miss.—Chandler v Cooke, 137 So 
496, 163 Miss 147. 

N J —Faherty v Branegan, 169 A 
654, 112 N J Law 134 
Ohio—Cohn v. Krauss, App., 67 N.E 
2d 62. 

57 CJ p 511 note 9. 

9. N.Y —Kalb v Left, 246 N.Y.S. 
158, 138 Misc 830 

57 C J. p 512 note 10. 

Acquisition of legal title by bene¬ 
ficial owner 

In action on note, defendant was 
held not entitled to counterclaim for 
conversion of stock assigned to de¬ 
fendant by third person after com¬ 
mencement of plaintiff’s action, al¬ 
though cause of action was allegedly 
always m defendant, and transfer 
was merely for purpose of placing le¬ 
gal title m defendant —Elizabeth 
Trust Co v. Central Lumber Co, 169 
A 344, 12 N,J Misc 8, affirmed 171 
A 810, 112 NJLaw 522, 

80 C J S —8 


10. NY—Kalb v Left, 246 NYS ’ 
158, 138 Misc 830 

11. La.—Bean v Mississippi Union 
Bank, 5 Rob 333 

12. S C—Enter v Quesse, 8 SB. 796, 
30 SC 126, 14 Am SR 891. 

57 C J p 512 note 13 

13. NC—Riddick v Moore, 65 NC 
382 

14. NY—Pond v Harwood, 34 NE. 
768, 139 NY 111 

57 C J. p 512 note 15 

15. NY—Pond v Harwood, supra. 
Bene&cial ownership in defendant 

Under statute directing equity to 
take jurisdiction to enforce a set-off 
of an equitable nature, defendants 
sued in equity by administratrix 
could set off as against administra¬ 
trix a note of her decedent, notwith¬ 
standing defendants’ legal title to 
note was acquired by formal assent 
of an executor pending the suit, 
where executor held only the naked 
legal title at time suit was instituted 
and defendants were the beneficial 
owners by virtue of will —Nixon v. 
Nixon, 21 S E 2d 702, 194 Ga. 301 

16. NY—Pond v Harwood, 34 NE 
768, 139 NY 111 

SC—Enter v. Quesse, 8 SE 796, 
30 S C. 126, 14 Am S R 891. 

17. Ga—May v Dorsett, 30 Ga 116 
57 C J p 512 note 18. 
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18. S C.—Godley v. Barnes, 47 S C.L. 
161 

57 C.J p 513 note 19. 

19. Md—Steele v Sellman, 28 A. 
811, 79 Md 1. 

57 C J p 513 note 22. 

20. Ky —Triplett v. Bradley, 6 TB. 
Mon 354 

Miss—Phipps v Shegogg, 30 Miss. 
241. 

21. N J —Falkenstern v. Herman 
Kussy Co, 59 A 2d 372, 137 NJ 
Law 200 

N.Y—Perlman v Perlman, 257 NY. 

S 48, 235 AppDiv. 313. 

57 C J p 513 note 21 
Unliquidated demand 

Causes of action against plaintiff’s 
assignor for breach of implied war¬ 
ranty which were assigned to de¬ 
fendant by third persons were not a 
proper subject of set-off m action for 
money due plaintiff’s assignor for 
goods sold'and delivered to defend¬ 
ant, since they did not arise out of 
same transaction and were for un¬ 
liquidated damages while main case 
was for liquidated damages —Falk¬ 
enstern v Herman Kussy Co , 59 A 
2d 372, 137 N J Law 200 

22. Tenn—Nolan Bros Lumber Co. 
v Dudley Lumber Co, 156 S W 
465, 128 Tenn 11, 46 L.R A ,N S„, 
62, Ann Cas 1914D 744. 

57 C J p 513 note 25. 
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an action by an assignee, -cannot counterclaim a de¬ 
mand against the assignor m favor of a third per¬ 
son and not assigned to defendant 23 

Effect of insolvency. Where the creditor is insol¬ 
vent, defendant cannot set oft, m a subsequent ac¬ 
tion by the creditor’s assignee, a claim purchased 
by him against the creditor subsequent to the in¬ 
solvency and after he has reasonable cause to be¬ 
lieve that the creditor is insolvent, 24 and this is 
true m the absence of any statute on the subject. 25 
There is authority,.however, permitting such set¬ 
off where the assigned cross demand was acquired 
after insolvency but before notice thereof by de¬ 
fendant as a bona fide purchaser, 25 and it has been 
held that, even having notice of the insolvency, 
defendant may be allowed as a set-off the amount 
of the consideration actually paid for the assigned 
claim. 27 

Assignee of debtor. Where the owner of property, 
which constituted security for a personal obligation, 
assigned the property, subject to the outstanding 
rights of his creditor, to a third person who, prior 
to such assignment or to the assignment of the ob¬ 
ligation by the creditor, held a demand against such 
creditor, it was held that the holder of such demand, 
when sued by the creditor’s assignee, was entitled 
to set off the demand held by him at the time he ac¬ 
quired his interest m the property. 28 

Claim acquired after assignment to plaintiff. 
Where defendant takes an assignment of a claim 
against plaintiff’s assignor after the assignment to 
plaintiff 29 or after notice thereof, 30 he cannot set 
it oft against plaintiff’s claim, although defendant, 
while having notice of the assignment, did not have 
notice of the identity of the assignee, 31 and such 
set-off will not be allowed if defendant had knowl¬ 
edge of facts sufficient to put him on inquiry or ab¬ 


stained from inquiry for the purpose of avoiding no¬ 
tice 82 The same rule respecting the effect of notice 
of assignment prior to the purchase of claims 
against the assignor in rendering the purchased 
claims unavailable in an action by the assignee has 
been held to apply to counterclaim, 33 equitable set¬ 
off, 34 compensation, 35 and reconvention 36 There 
is authority permitting defendant, in an action on 
an assigned demand, to set off 37 or counterclaim 
for 38 a claim against plaintiff’s assignor, although 
it was assigned to defendant after the assignment 
to plaintiff, if it was so assigned prior to any no- 
tice to defendant of such assignment to plaintiff, 
at least where it does not appear that plaintiff paid 
value for the assignment to him. 89 It has been in¬ 
timated that after notice of assignment an obligor 
may purchase claims against the assignee and use 
them by way of set-off to suit brought by the as¬ 
signee on the obligation assigned. 40 

Effect of prior agreement to assign . Defendant 
cannot set off an assigned demand against plaintiff’s 
assignor in a suit by plaintiff on an assigned claim 
against defendant, where the assignment of such 
demand occurred after notice of the assignment of 
the claim in suit, although prior to such notice an 
executory agreement for the assignment of the de¬ 
mand was entered into between defendant and the 
then holder, where such agreement was not execut¬ 
ed or such assignment actually made until after 
notice. 41 

Express agreement permitting set-off. The un¬ 
availability as a set-off against the assignee of a 
debt of a claim assigned to the debtor after notice 
of the assignment of his debt by the creditor is not 
altered by the fact that the creditor has expressly 
agreed at the time the debt was incurred that the 
debtor might purchase claims against him and use 
them in set-off against the debt, 42 even though such 


23. Cal —Davis v. Bakersfield Oil, 
etc, Exch, S3 P 260, 2 Cal App. 
195 

57 C.J P 492 note 9 

24. NC—Citizens' Bank v White, 
162 SE, 73G, 202 NC. 311. 

Ohio.—Putfh v Conkhn, 184 N.E. 8 47, 
44 Ohio App. 272 
57 CJ p 507 note U. 

25. Mass —Smith v. Hill, 8 Gray 
572. 

26. Mass —Aldrich v. Campbell, 4 
(3-ray 284. 

27- N.Y.—Nichols v Martin, 35 Hun 
168. 

57 CJ P 507 note 44 
28. NC—Dnmeron v. Carpenter, 
130 S.E 328, 190 NC 595 
29- NY.—MarUne v. Willis, 2 ED. 
Smith 524 


S.C—Cam v. Spann, 26 S C Li 258. 

57 C J. p 515 note 44 

30. U S —Whitaker v. Pope, C C Ga , 
29 PCas No 17,528, 2 Woods 463 

57 CJ. p 513 note 28—5 CJ p 962 
note 7 [a] 

31. Ky—Small v. Browder, 11 B 
Mon. 212. 

32. W.Va.—Cochrane v. Hyre, 38 S 
E. 554, 49 WVa. 315. 

33. N.Y—Beecher v. Peter A. Vofft 
Mfgr. Co, 125 NE. 831, 227 NY 
468 

57 C J P 514 note 31 

34. Ky—Jackson v. Holloway, 14 B. 
Mon. 133 

35. La—Harrison v. Wilson, 5 Rob 
275 

57 C J. p 514 note 33. 
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36. La—Palls v. Thoms, 22 La Ann. 
173 

37. S C.—Russell v. Lithtfow, 1 S.C. 
L 437. 

57 CJ. p 514 note 40. 

38. N Y.—Michigan Say. Bank v. 
Millar, 96 NY.S 568, 110 App.Div 
670 

57 C J p 484 note 9, p BIS note 41. 

39. Pa.—McGowan v. Budlongr, 79 
Pa 470. 

40. Ky.—Bramblett v, Slemp, 108 S 
W. 339, 32 Ky.L. 1329. 

41. Ind—Weader v. Crawfordsville 
First Nat Bank, 25 N.E. 887, 126 
Ind 111. 

42. Ind—Goldthwait v. Bradford, 36 
Ind 149. 

57 C.J. p 514 note 36. 
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agreement was in writing. 43 
§ 57. Waiver of Objections 

An objection to the interposition of a set-off, counter¬ 
claim, o-r reconventional fiemand may be waived. 


§§ 56-58 

An objection to the interposition of a set-off, 
counterclaim, reconventional demand, etc, may be 
waived, 44 as where the objection is not timely 
made 45 or there is an express agreement allowing 
the set-off or counterclaim 46 


SET-OFF AND COUNTERCLAIM 


ILL OPERATION AND EFFECT 


§ 58. Compensation between Cross Demands 
in General 

In the absence of a statute providing otherwise, the 
general rule in common-law jurisdictions is that a mu¬ 
tual indebtedness does not work an extinguishment of 
the respective debts without an application of them by 
the parties. 

In a sense, where the parties have cross demands 
against each other, the real debt is the excess of 
one debt over the other 47 and this view is embodied 
m the civil-law doctrine of compensation under 
which mutual debts extinguish each other by the 
mere operation of law, as discussed supra § 9. The 
common law does not recognize the principle of com¬ 
pensation and extinguishment of debts by the mere 
operation of law 48 and, as a general rule, mutual 
indebtedness does not work an extinguishment of 


the respective debts, without an application of them 
to each other by the concurrent acts of the parties 49 
However, there is autliorit 3 r , sometimes based on 
statute, that mutual demands compensate and ex¬ 
tinguish each other by operation of law 50 A claim 
not pleaded will not be considered as a set-off or 
counterclaim 51 

Plaintiff is not entitled to recover where defend¬ 
ant who has set up a cross demand by set-off, 52 re¬ 
coupment, 63 or counterclaim 54 establishes a demand 
equal to, or greater than, plaintiff’s claim, and 
this principle will be applied m courts of equity 
when conditions require it in order to do equity be¬ 
tween the parties. 55 Where a cross demand, es¬ 
tablished under a plea of set-off, 56 recoupment, 57 
counterclaim, 58 reconvention, 59 or compensation 60 


43. Ind.—Goldthwait v. Bradford, 
supra. 

44* La—Younger Bros, v Spell, 193 
So 354, 194 La. 16. 

Okl—Morton v. Boidlenaan, 237 P.2d 
421. 

45. La.—Younger Bros. v. Spell, 193 
So. 354, 194 La 16. 

Applicability of limitations 

Civil practice act relating to waiv¬ 
er of objection to counterclaim and 
rule limiting time for service of no¬ 
tice of motion to dismiss a counter¬ 
claim apply to counterclaims improp¬ 
erly interposed and not to properly 
interposed counterclaims which may 
be stricken in discretion of court 
without time limitation whenever the 
interests of justice require.-—-Jayell 
Films v. A. F. E. Corp., 67 N.Y S 2d 
77. 

46. Okl.—Morton v. Beidleman, 237 
P.2d 421. 

47. Ala—Norris v. Commercial Nat. 
Bank of Anniston, 163 So. 798, 231 
Ala 204. 

Cross demands should compensate 
each other by deducting the smaller 
sum from the greater and the differ¬ 
ence is the only sum which can be 
justly duo —Dallas Dome Wyoming 
Oil Fields Co* v Brooder, 97 P.2d 311, 
55 Wyo 109 

48. Ark —Small v. Strong, 2 Ark. 
198. 

Mo —Corpus JTuris quoted in Jackson 
v. Farmers Union Livestock Com¬ 


mission, 181 SW.2d 211, 220, 238 
Mo App 449. 

49. US—Bailey v. C. I. R., CC.A. 
Tex, 103 F.2d 448. 

Mo.—Corpus Juris quoted in Jackson 
v. Farmers Union Livestock Com¬ 
mission, 181 S W.2d 211, 220, 238 
Mo App. 449. 

Pa.—In re Bell, 24 A.2d 101, 147 Pa 
Super 471—Palmer, to Use of 
Conowango Furniture Co. v Heath, 
174 A 824, 114 Pa Super. 256. 

57 C J. p 517 note 75 
Cross demand not payment 
A cross demand, no matter how 
clearly established, is not payment, 
and cannot be treated as such, and it 
can become payment only by agree¬ 
ment of parties to so treat and liqui¬ 
date it.-—McCurdy v Middleton, 2 

50. 721, 82 Ala. 131—Dudley v What¬ 
ley, 10 So.2d 43, 30 Ala App. 579 

50. Cal—Jones v. Mortimer, 170 P. 
2d 893, 28 Cal 2d 627—Downey v, 
Humphreys, 227 P.2d 484, 102 Cal. 
App 2d 323. 

Ga—Taylor v. Jordan, 195 S.E 215, 
67 Ga App. 285. 

Ohio.—Bussell v. Rexroad, 3 Ohio 
Supp. 316. 

Wyo.—Dallas Dome Wyoming Oil 
Fields Co. v Brooder, 97 P.2d 311, 
55 Wyo 100. 

67 C.J. p 517 note 74. 

Limits of rule 

The statute providing when cross 
demands must be ' deemed Compen¬ 
sated so far as they equal each other 
is limited in its application to such 
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cross demands as could have been 
pleaded as set-offs or counterclaims 
had the action been filed on either.— 
Cohn v. Krauss, Ohio App, 67 N.E 
2d 62. 

51. Cal—Brown v. Oxtoby, 114 P2d 
622, 45 Cal App 2d 702. 

Or—Wmchell v. Pacific Fruit & 
Produce Co., 14 P 2d 626, 140 Or 
552. 

52. NH.—Elliot v. Heath, 14 N.H 
131. 

Tenn—Galbraith v East Tennessee,, 
etc, B Co, 11 Heisk 169. 

53. Del—Webster v. Beebe, 77 A. 
769, 25 Del 161. 

54. N.Y —Parker v Dairymen’s 
League Co-op Assoc, 226 N.STS. 
226, 222 App.Div 341. 

57 C J. p 515 note 48 

55. Neb—Taylor v Harvey, 134 N. 
W. 647, 90 Neb. 770 

56. Mo.—'Shreve v. Skeele, 31 Mow 
216. 

57 C J. p 515 note 50. 

57. W.Va—Harper v. Clear Fork. 
Coal, etc, Co., 92 S R 565, 80 W.Va. 
246. 

57 C J p 515 note 51. 

58. N Y.—Pyramid Dress Co v. Erd- 
rich, 172 NYS 187 

57 C J p 516 note 52 

59. La—Payne v Amos Kent Brick, 
etc, Co., 34 So. 763, 110 La 750— 
Orleans Nav. Co. v. Bingey, 6 Mart., 
NS, 688. 

60. La.—Stewart v. Harper, 16 La. 
Ann. 181. 
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is less than plaintiff’s demand, he is entitled to re¬ 
cover the difference, but no more. 61 Where the 
court has found that a set-off is valid m the full 
amount claimed, it must apply the whole thereof to 
the extinguishment of the judgment to be offset 
and it is error arbitrarily to deduct less than the 
full amount found due on the set-off. 62 It is also 
erroneous to render judgment for the full amount 
of plaintiff’s demand without deducting the amount 
set up by defcndent’s counterclaim which plaintiff 
admitted defendant was entitled to recover. 63 How¬ 
ever, the amount which may be offset or recouped 
m reduction of plaintiff’s demand is limited to the 
amount demanded in the plea of recoupment or 
counterclaim, 64 and this is so although the evidence 
shows that defendant is entitled to an amount 
greater than was claimed by his plea 65 In the case 
of an action and counterclaim for tort arising out 
of the same transaction, there can be no balancing 
of fault or offsetting of damage done by one against 
damage done by the other. 66 

Supplemental petition. Reconvention may be 
pleaded in a supplemental petition, where defendant 
has set up a reconventional demand superior in 
amount to the sum claimed in the petition 67 

Judgment. Where a set-off or counterclaim is 
pleaded, it becomes part of a single controversy be¬ 
tween the parties and only one judgment is re¬ 
quired. 68 If there is any evidence in support of a 
counterclaim, rendition of judgment for plaintiff 
without passing on it is erroneous and ground for 
reversal. 69 However, a failure to decide specifical¬ 
ly on a counterclaim, where it is practically decided, 
is not error. 70 Where defendant establishes a 
counterclaim to an amount equal to, or greater than, 
plaintiff’s demand, the judgment must be in favor 


of defendant, 71 and if defendant establishes a 
counterclaim for an amount less than plaintiff’s 
demand, although there may be a finding for each 
party, only one judgment is proper, a judgment for 
plaintiff for the difference between the amounts of 
the findings 72 Where plaintiff is in default m an 
action m which a counterclaim is filed, a judgment 
for defendant on the counterclaim is proper re¬ 
gardless of the propriety of the action of the court 
in rendering a judgment on the merits of plain¬ 
tiff’s cause of action. 73 

Interest. It has been held that defendant’s non- 
interest-bearing claim should be set off against 
plaintiff’s mterest-beanng claim as of the date such 
claim became due and owing, 74 and that interest 
should be awarded only on the net difference be¬ 
tween the principals of the claims allowed, 75 but 
it has also been held that where plaintiff sues on 
a demand bearing interest, and defendant pleads 
a discount not drawing interest, plaintiff is entitled 
to calculate interest on his whole demand up to the 
time of the verdict, 76 and that, where plaintiff’s 
demand does not bear interest, and defendant pleads 
a demand drawing interest, the jury must give in¬ 
terest on the set-off to the time the verdict is 
rendered in the action, and reduce plaintiff’s demand 
by the amount of the set-off and such interest. 77 

When defendant owes plaintiff a much larger 
amount in damages than plaintiff owes defendant 
at the time the damages accrued, defendant is 
not entitled to interest on the amount owed b 3 ^ plain¬ 
tiff 78 If defendant’s cross demand is for unliqui¬ 
dated damages, he can only use the amount of such 
claim as a set-off, without interest, no interest being 
allowable on unliquidated damages, 79 and one in¬ 
debted on a liquidated demand who claims an unliqui- 


61. Ind—Doeimg- v Davenport, 91 
NTS 24,*5, 4 5 Ind App 465. 

57 C J p 51G note 55 

62. TVx—Montgomery v. Gallas, 
■Civ App, 257 S W 956. 

63. N Y —Fifth v Hahn, 108 NTS 
782, 124 AppDiv 173 

64. Iowa—Lewis v Farmers' Gram 
Co of Cambridge, 241 JNTW. 469, 
214 Iowa 142. 

57 C.J. P 516 note 58 

65. N’T.—Itkin v Abramson-Enges- 
scr Co., 130 NYS. 234 

66. Ya—Hoffman v. Stuart, 51 SE 
2d 239, 188 Vo. 785, C ALB. 2d 247 

67. La—Parker v. Starkweather, 6 
Mart, N S., 609. 

68. Mo.—Brandt:} on & Kluge v. 
Hunter, 145 SW2d 1009, 235 Mo. 
App. 909 

Ohio—Baldwin v. Baldwin, App, 47 
N.E.Sd 792. 


69. N J —Maplewood Bank & Trust 
Co v. Carragher Const. Co., 170 A 
832, 12 NJMisc 227. 

57 C J. p 516 note 62. 

70. Conn—Essex v Day, 1 A 620, 
52 Conn 483. 

71. N Y —Strathman v Williams, 
etc, Co, 133 NTS. 660 

Pa—Pennsylvania Co for Insuranc¬ 
es on Lives and Granting Annuities 
v. Lynch, 102 A 157, 308 Pa. 23 

Wyo —F. E Warren Mercantile Co 
v. Myers, 45 P.2d 5, 48 Wyo. 232. 

72. H.D—Kramer v. K O. Lee & 
Son Co,, 250 3STW 373, 64 ND. 84 

Ohio —Baldwin v. Baldwin, App , 47 
NE 2d 792 

Pa—Pennsylvania Co for Insuranc¬ 
es on Lives and Granting Annui¬ 
ties v. Lynch, 162 A 157, 308 Pa. 
23. 

57 C J. p 516 note 65. 
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73. Mo —Gooding v. Vaught, App , 
279 SW 208 

74. Cal—Willett v Schmeiser Mfg 
Co., 255 P 529, 82 Cal App. 219. 

57 C J p 516 note 67. 

75. Tex—Dines Bldg Co v. Cherry, 
Civ App., 49 S W 2d 913, error dis¬ 
missed. 

Addition, of interest to each al¬ 
lowed claim and rendition of judg¬ 
ment for the net difference is improp¬ 
er —Dines Bldg Co v. Cherry, su¬ 
pra. 

76. S C.—Bogers v. Bussell, 10 S.C 
L. 24 

77. S.C—Morse v. Bllerbe, 38 S.C, 
L. 600. 

78. Tex —Kirby Lumber Co. v. Cum¬ 
mings, 122 S.W. 273, 57 Tex-Civ 
App 291. 

79. Ill—Smith v. Gray, 147 HE. 
459, 316 Ill. 48$. 
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dated set-off amounting to much less than the debt 
is liable for interest on the amount which he admits 
to be due 80 It has been held that an offset should 
not be allowed a greater rate of interest than the 
principal against which it is set off. 81 

§ 59. Election of Defendant to Interpose 
Cross Demand or Bring Independent 
Action 

The failure to urge a claim by way of set-off may 
constitute laches where it is coupled with delay in as¬ 
serting the claim 

The question whether defendant having a claim 
against plaintiff must urge it by way of set-off, re¬ 
coupment, or counterclaim or may instead maintain 
an independent action thereon is in substance the 
same as whether a judgment is a bar as to set-offs 
and counterclaims not interposed m the action and is 
discussed in the title Judgments § 684 In any event, 
the failure to urge a claim by way of set-off may 
constitute laches where it is coupled with delay m 
asserting the claim. 82 Where defendant has used 
his claim as a set-off, it is satisfied to the extent 
that it was so used. 83 Where a debtor has a set-off 
equally applicable to two defendants against him, 
it is not for him to elect which of the demands he 
will satisfy by his set-off, but the court will direct 
the application according to the equities between the 
parties 84 

§ 60. Admission of Plaintiff’s Cause of Ac¬ 
tion 

a. Recoupment 

b. Sct-oll 

c. Counterclaim 

d. Compensation and reconvention 
a. Recoupment 

The authorities are not in accord with respect to the 


question whether a plea of recoupment admits the plain¬ 
tiff's cause of action. 

In some jurisdictions it has been held that a 
plea of recoupment admits plaintiff’s cause of ac¬ 
tion 85 and alleges a cause of action in defendant’s 
behalf growing out of a breach of some other part 
of the contract on which the action is founded, or 
for some other cause connected with the contract, 86 
and that defendant cannot deny plaintiff’s cause of 
action and at the same time claim a recoupment aris¬ 
ing out of the same transaction on which plaintiff’s 
cause of action is based. 87 In other jurisdictions it 
has been held that a plea of recoupment does not 
confess plaintiff’s cause of action 88 but asserts that 
plaintiff has no demand, or right to* demand the 
amount claimed; 89 and this rule, in a jurisdiction 
where it obtains, has been affirmed by express stat¬ 
utory provision. 90 It has also been held that while 
a plea of recoupment alone is equivalent to an 
admission of plaintiff’s claim, a plea of nonassumpsit 
accompanied by a plea of recoupment, or a notice of 
recoupment, will not have that effect 91 Under the 
construction put on some statutes and rules of 
court, where defendant admits part of the indebted¬ 
ness under a contract sued on by plaintiff and claims 
the right to recoup as to the other part, the court 
has power to render judgment for the amount so 
admitted and submit the issue as to the balance to 
the jury. 92 

b. Set-Off 

A plea of set-off ordinarily admits the plaintiff's cause 
of action, but in some Jurisdictions the defendant may 
plead a general denial in addition to the set-off and 
thereby deny the plaintiff's claim. 

As a general rule a pica of set-off is considered as 
one of confession and avoidance, 93 and it admits 
plaintiff’s cause of action 94 m the absence of a 
statute providing to the contrary; 95 and this is 
especially true where the wording of the plea is such 
that an admission is necessarily implied. 96 It has 


80. Colo—Henrylyn Orchards Co. v, 
F W Menoray Crescent Nursery 
Co, 135 P 980, 55 Colo, 438. 

57 C J p 516 note 70. 

81. Fla.—Holly Hill Grove & Fruit 
Co v. Wicker, 143 So. 882, 107 Fla 
765. 

82. Pa—Gllberton Fuels v. Phila¬ 
delphia & Heading: Coal & Iron Co, 
20 A,2d 217, 342 Pa. 192. 

83. Cal.—Week v Luthy Co., 11 P. 
2d 410, 123 Cal.App. 427 

84. N Y—Tallmadge v. Fishkill 

Iron Co., 4 Barb 382. 

85. Fla.—Ness v Cowdery, 149 So 
33, 110 Fla 427. 

57 CJ p 518 note 11. 

86. N.Y.—Vassear v. Livingston, 13 


N.Y. 248—Nichols v. Dusenbury, 2 
N.Y 283. 

87. Mich—Meyers v. Jay-Bee Real¬ 
ty Corp., 2 N.W 2d 488, 300 Mich. 
522 

88. Ala.—Carolina-Portland Cement 
Co v. Alabama Constr. Co., 50 So 
332, 162 Ala 380 

67 C.J. p 519 note 13. 

89. Ala—Carolina-Portland Cement 
Co. v Alabama Constr. Co., supra 

90. Ala—Alabama Power Co v 
Kendrick, 123 So 215, 219 Ala 692 

91. DC—Hornblower v. George 
Washington XJniv., 31 App.D C. 64, 
14 Ann.Cas 696. 

92. Ill.—Severin v. Conway, 172 Ill 
App. 257. 


93. Ala—St. Louis, etc., Packet Co 
v McPeters, 27 So 518, 124 Ala 
451. 

57 C J. p 519 note 19. 

94. Fla—Ness v. Cowdery, 149 So 
33, 110 Fla 427—Scott v National 
City Bank of Tampa, 139 So 370, 
107 Fla. 818, reheard 142 So 650, 
107 Fla 818, rehearing denied 143 
So. 444, 107 Fla. 818. 

NX—Cook v. Soden, 171 A. 558, 12 
NJMisc 337. 

57 C J p 519 note 20. 

95. Ala—Alabama Power Co. v 
Kendrick, 123 So 215, 219 Ala 692 

57 C.J. p 519 note 21. 

96. Ill —U S Fashion, etc, Co. v. 
-Schmidt, 209 Ill App. 240 

57 C J p 519 note 22. 
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been held that, if defendant fails to establish his 
set-off, judgment should be rendered against him for 
plaintiff’s demand, 97 but m some jurisdictions de¬ 
fendant may plead a general denial or another de¬ 
fense m addition to the set-off and thereby deny 
plaintiff’s claim, 98 and judgment for defendant is not 
dependent on his establishment of set-off. 99 

c. Counterclaim 

While it has been held that the pleading of a coun¬ 
terclaim does not admit the plaintiff's cause of action, 
there is also authority to the contrary. 

It has been variously held, sometimes under ex¬ 
press statutory provisions, that the pleading of a 
counterclaim does not admit plaintiff’s cause of ac¬ 
tion, 1 that a counterclaim may be set up without 
conceding the existence of a cause of action, 2 or 
that defendant’s counterclaim jointly with his co¬ 
defendant for offsets to plaintiff’s account, in an 
action for goods sold, did not create an estoppel or 
constitute an admission of his liability on plain¬ 
tiff’s cause of action against the codefendant, where 
in his answer, separately from counterclaim, he de¬ 
nied the allegations of the complaint relating to such 
account 3 Under a statute providing that the answer 
shall contain, first, a general or specific denial of 
each allegation of the petition controverted by de¬ 
fendant, and second, a statement of any new matter 
constituting a defense, counterclaim, or set-off, de¬ 
fendant need not admit the truth of facts alleged 
m plaintiff’s petition as a condition precedent to his 
maintaining a counterclaim. 4 

The wording of a counterclaim may be such that 
it cannot be otherwise construed than as an admis¬ 
sion of the cause of action set out in the complaint ; 5 
and some decisions hold without qualification that 
a cause of action set up in the complaint is admitted 
by the pleading of a counterclaim in the answer, 
although there was no specific admission of the in¬ 
debtedness pleaded by plaintiff. 6 


d. Compensation and Reconvention 

It is of the essence of the civil-law plea in compensa¬ 
tion that it admits the debt sued on. 

It is the essence of the civil-law plea in compen¬ 
sation that it admits the debt sued on 7 However, 
one pleading compensation may admit only part of 
his opponent’s claim and set up a reconventional de¬ 
mand against such portion, 8 but if this is not done, 
and a plea of compensation is made, generally this 
admits the correctness of the demand sued on 0 

Reconvention for damages for nondelivery of 
goods shipped by a consignee, when sued for freight, 
admits his ownership and authorizes personal judg¬ 
ment against him, under a prayer for general relief, 
on a claim to be satisfied out of the goods. 10 Where 
defendant admitted the contract sued on and asked 
judgment m reconvention for the amount paid there¬ 
under and damages for plaintiff’s nonperformance 
without pleading that the contract was a nudum pac¬ 
tum, such question dropped out of the case, although 
defendant attempted to reserve its rights under an 
overruled exception 11 

§ 61. Right to Judgment for Excess over 
Plaintiff’s Cause of Action 

a Recoupment 

b. Set-off 

c. Counterclaim 

d. Compensation or reconvention 

e. Actions by or against assignee or fidu¬ 

ciary 

a. Recoupment 

As a general rule, In the absence of a statute pro¬ 
viding otherwise, matter availed of by way of recoup¬ 
ment cannot be made the ground for an affirmative Judg¬ 
ment for damages in the defendant's favor, but this 
rule has been changed by statute In many Jurisdictions. 

While the contrary view has been taken, 12 it is 
generally held that, in the absence of a statute 


97. Ill —Raymond v. Kerker, 81 Ill 
381 

57 C J. p 510 note 23. 

98. Fla —Scott v National City 
Bank of Tampa, 139 So. 370, 107 
Fla. 818, reheard 142 So. 650, 107 
Fla. 818, rehearing denied 143 So 
444, 107 Fla. 818 

57 C J p 519 notes 24, 25. 

99. Fla—Scott v. National City 
Bank of Tampa, supra. 

1. Minn —Trninor v Worman, 25 N. 
W. 401, 34 Minn 237 

57 C.J. p 519 note 28 

2. Mo.—Corpus Juris cited in Shade 
v Brinkopf, App, 119 SW2d 444, 
446. 

57 C.J. p 620 note 30. 


3. Cal “Isom v Shields, 231 P. 587, 
69 Cal App 515. 

4. Ohio—McCaskey Register Co. v. 
American Case, etc., Co., 8 Ohio 
NF,NS„ 415 

57 C J. p 520 note 32. 

5. Tex—Radford v. Hutto, Civ.App,, 
113 S W 2d 563. 

57 C J p 519 note 27. 

6. Cal —Calara Valley Realty Co. v. 
Smith, 156 P. 369, 29 Cal App 589. 

7. La.—Jackson v Taylor Bros Ga¬ 
rage, App., 4 So 2d 41—Chickasaw 
Wood Products Co. v Vail-Donald- 
son Co, 138 So. 680, 19 La.App 315 
—Young v. Williamson, 133 So. 807, 
16 La App. 40G—Moore v. Hamil¬ 
ton, 133 So 790, 16 La.App C30— 
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Peter Gardner Cooperage Co. v. 
Gilbert Hattier Co., 9 La.A., Or¬ 
leans, 18 

8. La—Dorwin v. Wilts, 11 La.Ann. 
514 

57 C J. p 520 note 36. 

9* La.—Ashley v Sholars, 22 La. 
Ann. 442—Dorvin v. Wiltz, 11 La. 
Ann. 514, 

10. La—Cole v. Bartlett, 4 La. 130. 

11. La—Shorer-Gillett Co v. Ben¬ 
nett, 95 So. 777, 153 La, 304. 

57 C J. p 520 note 40. 

12 . NH—Vernon Parts Corp. v. 
Granite State Mach. Co., 41 A.2d 
605, 93 NH. 315. 

57 CJ p 520 note 43. 
la aa early case it was held that 
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providing otherwise, matter availed of by way of 
recoupment only goes m reduction or extinguishment 
of damages and cannot be made the ground for 
an affirmative judgment for damages in defendant’s 
favor. 13 The common-law doctrine above stated 
has been changed by statute in many jurisdictions, 
and a defendant who successfully sustains a plea of 
recoupment is entitled to judgment for any excess 
of his claim over plaintiff’s demand, 14 subject, of 
course, to the obvious limitation that he cannot 
recover an amount larger than claimed in his plea 16 
A party who has a defense by way of recoupment 
will not be permitted to seek affirmative relief by 
making another person in interest a party defendant, 
by way of subrogation. 16 

b. Set-Off 

In the absence of statute so providing, a defendant 
who has pleaded set-off is not entitled to recover the ex¬ 
cess of his claim over the plaintiff's demand, but under 
the statutes of many Jurisdictions the defendant is enti¬ 
tled to do so. 

In the absence of statute expressly or by neces¬ 
sary implication so providing, a defendant who has 
pleaded set-off is not entitled to recover the excess 
of his claim over plaintiff’s demand, 17 but under 
the statutes of many jurisdictions on establishing a 
set-off defendant is entitled to do so, 18 although a 
recovery in excess of the amount alleged by the plea 
to be due is, of course, unwarranted. 19 Where de¬ 
fendant pleads a set-off, plaintiff cannot, by refusing 
to proceed with the case, defeat defendant’s right 


§ 61 

to recover under his set-off. 20 According to some 
decisions, there can be no judgment on the set-off 
unless some portion of plaintiff’s demand is al¬ 
lowed, 21 but other authorities hold that where plain¬ 
tiff fails to show a right of recovery on his alleged 
cause of action, defendant, if he establishes the set¬ 
off, as pleaded, is entitled to judgment for the full 
amount of his claim 22 A certificate of the balance 
in favor of defendant pleading a set-off can only 
be had where the verdict is for defendant. 23 A 
set-off against plaintiffs action to authorize a bal¬ 
ance in favor of defendant must be of a matter 
mutually subsisting between the parties, 24 and it 
has been held that a debt to one of several defend¬ 
ants, although a good defense to the action, does 
not authorize a judgment in favor of defendant 
against plaintiff for the excess. 25 Where an infant 
misrepresented his age at the time of purchasing 
goods under a conditional sale contract, it was held 
that the seller, in an action by the infant after at¬ 
taining his majority to recover amounts paid, was 
entitled to set off a claim for damage to the goods 
only to the extent of the infant’s claim. 26 

c. Counterclaim 

It is generally held that, where the defendant pleads 
and proves a counterclaim which exceeds the plaintiff's 
demand, the defendant is entitled to a Judgment for the 
excess. 

There is authority that a defendant who sets 
up a counterclaim is not entitled to an affirmative 
judgment for the excess of his counterclaim over 


defendant could not recoup his whole 
damages and, after applying- them 
in the first place to plaintiff’s de¬ 
mand, then recover an excess by way 
of set-off.—Ellsworth v. Brown, 55 
NH. 3 06. 

13. Fla—Peacock Hotel v. Shipman, 
138 So 44, 103 Fla 633. 

Ill—Baumgartner v. Montavon, 276 
Ill App 498. 

Mass—Tegelaar Bros v. Auburndale 
Conservatories, 190 N.E, 699, 286 
Mass 363. 

Miss.—Moore v Abdalla, 19 So.2d 
502, 197 Miss 125—James v Wil¬ 
liams Furniture Co, 137 So. 101, 
161 Miss. 358* 

Pa—Lysle v. Borushko, 76 Pa.Dist. 
& Co 323. 

57 C J. p 520 note 45. 

Judgment as bar to subsequent ac¬ 
tion on defendant's claim see Judg¬ 
ments § 684. 

14. Fla.—Jacksonville Paper Co v 
Smith & Winchester Mfg. Co, 2 
So 2d 890, 147 Fla. 311. 

Mich—Watson-Higgins Milling Co. 
v. Pere Marquette Ry. Co, 43 N.W. 
2d 43, 328 Mich, 5—Lyons v. City 
of Grand Kapids, 9 N.W.2d 552, 
305 Mich. 309. 


Tenn—Sledge & Norfleet v. Bondur- 
ant, 5 Tenn App 319 
57 C J p 521 note 50 
Provision for same effect as set-off 
Purpose of statute providing that 
plea in recoupment should have the 
same force and effect and create the 
same right of recovery to defendant 
as a plea of set-off is to remove the 
restriction by which the pleader was 
formerly prevented from recovering 
amount established by him over that 
found to be due to plaintiff, in the 
case of a plea of recoupment, and 
other feature differentiating the 
pleas of set-off and recoupment was 
not intended to be extinguished — 
Jacksonville Paper Co v. Smith & 
Winchester Mfg Co., 2 So 2d 890, 147 
Fla. 311. 

15. Tonn—Paragon Refining Co. v. 

Lee, 41 SW. 362, 98 Tenn 643. 
15. Ark.—Lyman v. Corwin, 27 Ark 
580. 

17. Tenn.—Manor v. Nicely, 3 Tenn. 
App 657. 

57 C.J. p 523 note 73. 

13. Fla—Froodlan v. Plymouth Cit¬ 
rus Growers Ass'n, 6 So 2d 531, 
149 Fla. 507. 


Ill—Baumgartner v. Montavon, 276 
Ill App. 498 

Mo—Brandtjen & Kluge v. Hunter, 
145 S W 2d 1009, 235 Mo.App. 909 
57 CJ. p 523 note 74. 

19. Mass —Mondello v. Hanover 

Trust Co, 148 NE 136, 252 Mass. 
563. 

20. Ga—Simon v Myers, 68 Ga 74 

21. Tenn —Baker v. Grigsby, 7 
Heisk 627. 

57 C J. p 523 note 77. 

22. Ala.—Jordan v. Austin, 50 So 
70, 161 Ala 585 

Pa—Snyder v. Rainey, 47 A. 998, 198 
Pa. 356. 

23. N.Y.—Hepburn v. Hoag, 4 Cow. 
57. 

24. Ala.—Jasper Mercantile Co. v. 
O'Rear, 20 So 583, 112 Ala 247— 
Locke v Locke, 57 Ala 473 

Mutuality generally see supra §48- 
53. 

25. Ala.—Locke v. Locke, 57 Ala. 
473—Scott v. Rivers, 1 Stew, fk P. 
19. 

26. TJ.S —Myers v. Hurley Motor 
Co., 18 F.2d 187, 57 App.D.C. Ul 
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plaintiffs demand, 27 but it is generally held, some¬ 
times by reason of statute, that, where defendant 
pleads and proves a counterclaim which exceeds 
plaintiff’s demand, defendant is entitled to a judg¬ 
ment for the excess 28 A counterclaim, when ad¬ 
mitted, will not entitle defendant to a judgment for 
the full amount thereof, unless plaintiff fails to es¬ 
tablish his cause of action, 29 and it has been held 
that he can only recover the excess over plaintiff’s 
recovery.where plaintiff succeeds as to some part of 
his claim 30 and that a dismissal of plaintiff’s cause 
of action carries with it defendant’s counter-claim; 31 
but there is also authority to the effect that where 
plaintiff fails to show a right of recovery, defend¬ 
ant is entitled to judgment for the full amount of 
his counterclaim if established by the evidence, 32 
and that plaintiff cannot by dismissal defeat de¬ 
fendant’s right to recover on his counterclaim. 33 

Where defendant has admitted plaintiff’s claim, 
a judgment awarding defendant the whole amount 
of his counterclaim, without deducting plaintiff’s 
claim therefrom, is erroneous 34 and m any event de¬ 
fendant is not entitled to a judgment for a sum 
larger than that claimed 35 or in excess of the highest 
sum warranted by the evidence, 36 or for a larger 
sum than he could have recovered if he had brought 
a separate action on the demand availed of as a 
counterclaim 37 Where defendant is sued for fail¬ 
ure to pay the balance of the contract price for 
work and labor performed by defendant and coun¬ 
terclaims for insufficiency in the work, he is entitled 
to judgment only for the cost of making good the 
sufficiency, less such unpaid balance. 38 It has been 

27. WVa—Monongahela Tie, etc, 

Co v Flannigan, 87 SB 161, 77 W. 

Va. 162 

67 C.J. p 621 note 64 

28. Cal —Tomales Bay Oyster Corp 
v. Superior Court in and for City 
and County of San Francisco, 217 
P 2d 068, 36 Cal 2d 380—Union Su¬ 
gar Co v. Hollister Estate Co, 47 
P 2d 273, 3 Cal 2d 740—Hanes v 
Coffee, 300 P 963, 212 Cal 777. 

Neb—Olson v McMnken & Pentzicn, 

297 NW 830, 139 Neb 606 
N.Y.—Carter v Brndloe, 280 NTS 
368, 246 App.Div 49, affirmed 200 
NE 48, 269 NY 664. 

N.D.—Kramer v. I< O Lee & Son 
Co„ 260 N.W 373, 64 NI>. 84 
Ohio.—Baldwin v Baldwin, Anp, 47 
NE2d 792—Harris v Do Paulina, 

178 N.E. 226, 4 0 Ohio App. 67 
Tenn.—-Voncnnnon & Co v. Burleson 
& Laws, 6 TonnApp, 369 
Wis.—Elder v. Sago, 42 NW.2d 919, 

267 Wis 214. 

57 C.J p 621 note 67. 

29. N.Y—Kolsy v. Tremaine, 29 
How.Fr. 439. 


held that defendant cannot recover by way of a 
counterclaim against a person not a plaintiff 39 

In action on a joint and several demand, a coun¬ 
terclaim by one defendant inures to the benefit of 
all defendants with respect to a recovery by plain¬ 
tiff against them 40 and with respect to the one 
pleading it for an affirmative recovery for any 
surplus. 41 

Cause of action barred by statute . Under statutes 
providing that, m an action on contract, any other 
cause of action on -contract, although barred by the 
statute of limitations, may be interposed as a coun¬ 
terclaim, the counterclaim may be availed of as a 
defense only, and no judgment can be recovered for 
the excess over plaintiff’s demand. 42 

d. Compensation or Reconvention 

The defendant may recover an affirmative Judgment 
on a plea in compensation or reconvention. 

Where a plea in compensation or reconvention is 
sustained by the evidence and the amount exceeds 
that of plaintiff’s claim, judgment will be given 
against plaintiff for the excess, 43 and it has been 
held that where a plea m reconvention is sustained 
by the evidence the debt set up by the plea will be 
allowed even if plaintiff does not establish his 
claim. 44 It ha§ been held, however, that where 
plaintiff takes a nonsuit defendant’s reconvention 
will be disregarded, if he be left as he was before 
the suit 46 Where a plea in reconvention admits 
plaintiff’s title to the property sued for but -claims 
damages for a breach of contract, and defendant has 
recovered damages under his plea, it is error for the 

36. Iowa—Callender v. Drabelle, 35- 
N.W 240, 73 Iowa 317. 

37. Wis.—Akerly v. Vilas, 21 Wis 

88 . 

38. N.Y —Drescher-Rotberg Co. v. 
Strauss, 146 N.Y S 280. 

39. Ky—Wells v. Boyd, 1 Duv. 366. 

40. NY —American Guild v. Damon, 
78 NE. 1081, 186 N.Y. 360. 

57 C J. p 622 note 68. 

41. NY.—A. D Kncuper Specialty 
Co. v Kncuper, 167 N.Y.S. 395, 171 
App Div. 555. 

42. N M —Great Western Oil Co. v 
Bailey, 295 P. 298, 35 NM. 277. 

43. La—Moore v Hamilton, 133 So. 
790, 16 La.App. 630. 

57 C J p 523 note 82 

44. La—Gilly v. Logan, 2 Mart., N. 
S„ 196. 

57 C J. P 523 note 33. 

45. La.—McDonough v. Hart, 9 La. 
457. 


30. N.Y —Kelsy v Tremaine, supra. 
57 C.J. p 522 note 60. 

31. Idaho—Savage v Stokes, 28 P 
2d 900, 54 Idaho 109. 

Defendant's failure to move for 

dismissal or nonsuit as to plaintiff's 
cause of action was held not to pre¬ 
vent trial and recovery on counter¬ 
claim, where complaint and counter¬ 
claim involved same transaction, 
both relating to accounting—Savage 
v Stokes, supra. 

32. Ill.—Mbore v. Wright, 4 Ill App. 
443 

33. Tex.—Gooch v. Isbell, Civ.App., 
77 SW. 973 

34. NY.—Darlington v. Hamilton 
Bank, 116 N'SS 678, 63 Misc. 289 

35. Mmn,—Nichols, etc, Co v Wie¬ 
demann, 75 NW. 208, 76 N.W. 41, 
72 Minn 344 

NY—Standard Oil Co. of New York 
v Boyle, 261 N Y S 612, 237 App. 
Div 471. 
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court to enter judgment denying plaintiff the re¬ 
covery of the property 46 

e. Actions by or against Assignee or Fiduciary 

In an action by an assignee, the defendant cannot 
recover an affirmative judgment against the assignee on a 
claim against the assignor. 

It is well settled that in an action by an assignee, 
a claim m favor of defendant against the assignor 
can be allowed as a set-off, 47 counterclaim, 48 or re- 
convention 49 only to the extent of the claim sued 
on, and judgment cannot be rendered against the 
assignee for the excess. Defendant is entitled to use 
his claim defensively, and not offensively, 50 and 
especially is this so where a statute expressly so 
provides 51 However, the assignment of plaintiff’s 
claim, after the commencement of the action and be¬ 
fore trial, will not prevent defendant from entering 
judgment on a verdict for a balance in his favor, 
where payment and a set-off were pleaded and the 
trial was between the original parties to the record. 52 

Fiduciaries Where suit is brought by one su¬ 
ing m a fiduciary capacity, a counterclaim can be 
allowed against him only to the extent of the claim 
sued on, 63 and, conversely, on a reference of a 
disputed claim against a decedent’s estate, there is 


no power, either in the referee or the court, to ren¬ 
der an affirmative judgment against claimant on a 
counterclaim in favor of the executors; 54 they 
can avail themselves of the counterclaim only to the 
extent necessary to extinguish claimant’s demand, 55 

§ 62 . Abandonment or Withdrawal of Cross 
Demand 

As a general rule, unless provided otherwise by stat¬ 
ute, a defendant may withdraw a set-off or counterclaim 
before final submission of the cause. 

Unless provided otherwise by statute, 56 a defend¬ 
ant who has filed a plea of set-off has the right to 
withdraw it before proceeding to trial, 57 or at any 
time before final submission of the case, 58 or before 
adjustment of the claim 59 A set-off, it is said, may 
be withdrawn in analogy to suffering a nonsuit, 60 
but, like a nonsuit, the withdrawal of it ought to be 
explicit 61 Where a set-off has been withdrawn, it 
is in the discretion of the court to allow or refuse 
a reinstatement thereof, 62 and a reinstatement at a 
subsequent term when the opposite party might not 
be prepared to meet the claim is properly refused 63 
A defendant who appears and files an answer of 
set-off and abandons his defense, and does not ap¬ 
pear at the trial until he is defaulted, waives Ins 


46. Tex—Barker v Broadus, 103 S 
W 191, 46 Tox Civ.App 616 

47- US.—Manufacturers’ Finance 
Corporation v Vye-Neill Oo , CCA. 
Mass, 62 F 2d 626, certiorari de¬ 
nied Kane v. Manufacturers' Fi¬ 
nance Corporation, 63 SOI 657, 289 
U.S, 738, 77 LEd. I486—First Ac¬ 
ceptance Corp. v. Kennedy, D C, 
Iowa, 96 F.Supp 861, reversed on 
other grounds, O.A., 194 F 2d 819. 

N.J—Pargman v Mnguth, 64 A 2d 
466. 2 N J Super. 33. 

Pa,—Peoples Pittsburgh Trust *Co v. 
Commonwealth, CO A.2d 53, 369 
iPa. 6 22 

S C —Corpus Juris quoted in Bank of 
Commerce of Charlotte, N. C. v. 
Waters, 66 S.E 2d 350, 363, 215 S C 
543. 

57 CJ. p 624 note 91, p 477 note 70 
[d]. 

48. U.S.—First Acceptance Corp. v. 
Kennedy, D C.Iowa, 95 F Supp. 861, 
reversed on other grounds, C.A., 
194 F 2d 819—Steingut v Guaranty 
Trust Co of N. Y„ DC.N.Y, 58 F. 
Supp. 623, affirmod, C.C.A., 161 F 2d 
571, modified on other grounds 60 
F.Supp. 103, certiorari dismissed 
Guaranty Trust Co. of N. Y. v. U. 
S., 68 S Ct. 81, two cases, 332 U. 
S. 753, 92 LEd. 339, 68 S.Ct. 89, 
332 U.S, 753, 92 L.Ed, 339, 68 S.Ct. 
90, 832 U.S. 763, 92 LEd. 339, and 
IT. S v Steingut, 68 S Ct. 90, 332 
U.S. 758* 92 LEd. 340, certiorari de¬ 


nied Tillman v Millard, 68 S Ct 
106, 332 US 807, 92 LEd 385, and 
Steingut v Guaranty Trust Co of 
N Y, 68 SCt. 106, 332 US. 807, 
92 LEd 385 

Cal —Manufacturers' Finance Corpo¬ 
ration v Pacific Wholesale Rndio, 
19 P.2d 1013, 130 Cal App. 239 
Ill —Pacific States Life Ins Co v. 
Richcreek, 6 N.E.2d 247, 288 Ill 
App, 469. 

N J —Pargman v Maguth, 64 A.2d 
456, 2 N.J. Super. 33 
N.Y —Levy v. Commercial Decal, 76 
NTS 2d 116, 273 App Div. 764— 
Warsaw v. Volt, 272 N.Y.S. 672, 161 
Misc 807. 

S.C.—Corpus Juris quoted in Bank of 
Commerce of Charlotte, N. C v 
Waters, 56 S.E.2d 350, 353, 215 S 
C. 543. 

Utah.—Chosney v. District Court of 
Salt Lake County, 108 P.2d 514, 
99 Utah 513. 

57 C,J. p 524 note 92. 

49. S C —Corpus Juris quoted in 

Bank of Commerce of Charlotte, N 
C, v Waters, 56 S.E.2d 350, 353, 
215 SC. 543. 

Tex—Reese v. Teagarden, 31 Tex. 
642. 

50. U.S.—First Acceptance Corp. v. 
Kennedy, D.C Iowa, 95 F.Supp. 861, 
reversed on other grounds, C.A., 
194 F.2d 819. 

Miss.—Graham v. Stewart, 120 So. 
171, 152 Miss. 307. 
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N J —R F. C v. Oates, 70 A 2d 197, 
6 1ST J.Super. 606—Pargman v. Ma¬ 
guth, 64 A 2d 456, 2 N.J.Super 33 

51. Ill —Bradley v Progressive Me¬ 
tal, etc, Co, 205 Ill App 552. 

52. Pa.—Klme v. Gundrum, 11 Pa. 
242 

53. N Y —U. S Trust Co v. Stanton, 
34 N.E 1098, 139 NY. 531 

57 C J. p 524 note 98 

54. N.Y.—Mo wry v Peet, 88 N.Y. 
453. 

55. N Y.—Mowry v. Peet, supra. 

56. Mich—'People v. McCutcheon, 40 
Mich 244 

57 C J p 525 note 6. 

57. Me —Theobald v Colby, 35 Me. 
179 

58. Colo.—Corpus Juris cited in 
Prell v. Gormley, 38 P 2d 775, 776, 
95 Colo. 579. 

57 C J. p 525 note 8. 

59. Mass —Cary v. Bancroft, 14 
Pick. 315, 25 AmD 393 

60. Pa.—Muirhead v. Fitzpatrick, 5 
Watts & S. 506 

57 C.J. p 525 note 10. 

61. Pa.—Muirhead v. Fitzpatrick, 
supra. 

62. Ill —Mineral (Point R. Co. v. 
Keep, 22 Ill. 9, 74 Am.D. 124. 

63. Ill.—Mineral Point R. Co. v. 
Keep, supra. 
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right with respect to the set-off in that action. 64 
Whether or not defendant is barred from suing 
on a demand which was the subject of a withdrawn 
set-off is discussed in Judgments § 684. 

Counterclaim. While it has been held that de¬ 
fendant may abandon or withdraw his counter¬ 
claim 65 at any time before final submission, 66 
it has also been held that a defendant cannot do 
so and thus keep back a portion of the matter m 
litigation from adjudication, 67 and that a defend¬ 
ant, pleading a counterclaim arising out of the con¬ 
tract constituting the basis of plaintiff’s action, can¬ 
not withdraw his counterclaim over plaintiff’s ob¬ 
jections 68 Under statutes requiring counterclaim 
to be set up on pain of defendant’s losing his right 
of action and allowing the dismissal of an action 
at plaintiff’s request provided a counterclaim may 
not have been presented, the court will not allow the 
withdrawal of a counterclaim with the reservation 
of presenting it in a separate action 69 It has been 
held that defendant may not withdraw or dismiss 
his counterclaim after final submission, 70 but it 
has also been held that refusal to permit defendant 


to dismiss his counterclaim before judgment where 
plaintiff had been permitted to dismiss his case with¬ 
out prejudice was error, prejudicial to defendant. 71 

The cause of action set up in a counterclaim is 
considered abandoned where defendant fails to in¬ 
troduce evidence in support of it, 72 or fails to in¬ 
troduce evidence in support of it and moves for a 
directed verdict, 73 or files the transcript of the 
record in the appellate court with motion for appeal 
where judgment was rendered on verdict for plain¬ 
tiff after defendant’s motion for new trial was 
overruled. 74 

Where defendant’s answer contains only a coun¬ 
terclaim, on withdrawal of the counterclaim, judg¬ 
ment must be rendered for plaintiff for the amount 
of his claim 75 Plaintiff is not entitled to the benefit 
of any admissions contained in an abandoned coun¬ 
terclaim unless it is introduced in evidence 76 

Rcconvention . Defendant has the right to dis¬ 
continue a reconventional demand at any time prior 
to judgment unless some acquired right of plaintiff 
would thereby be impaired. 77 


SETTLE. It has been said that the word “settle” 
is of equivocal meaning, 1 and that it means different 
things in different connections, 2 and that the par¬ 
ticular sense in which it is used may be explained 3 
by the context or the surrounding circumstances. 4 


The word “settle” is commonly used with reference 
to accounts and claims and demands, that is, the 
status of affairs between parties, 5 and when the term 
is used in this connection it may mean either to 
adjust or determine or it may mean to pay or 
satisfy, 6 but it may also be used with a double 


64. Ind—Aston v. Wallace, 43 Ind 
468 

65. Neb—Miller v. McGannon, 113 
N W 170, 79 Neb 609 

67 C.J. p 525 note 16 

66. Neb.—Miller v, McGannon, su¬ 
pra. 

57 C.J. p 525 note 20 

67. Mo—Snell v. Harrison, 16 S.W 
152, 104 Mo 158 

68. N C.—McGee v Froham, 177 S. 
B. 327. 207 NC 475 

69. Philippine,—Bcyes v. Osono, 39 
Philippine 214. 

67 CJ. p 625 note 19. 

Judgment ns bar to counterclaims 
not adjudicated see Judgments § 
C84. 

70. U.S — Elliott v Pect, Pa, 202 F 
434, 120 O C.A. 540. 

57 C J. p 525 note 21. 

71. Ohio.—CPiesekar v. Eschuk, 1C1 
N.E. 355, 27 Ohio App. 439. 

72. Iowa—Kurtz v. Hoffman, 21 N 
W 597, 65 Iowa 260. 

Mo,—Corpus Juris cited in Shade v. 
'Brinkopf, App., 110 S.W,2d 444, 
446. j 


73. Iowa—Farnsworth v. Crabb, 159 
NW 1042, 178 Iowa 565 

74. Ky—Edwards v. Storms, 294 S 
W 165, 219 Ky. 675. 

75. U.S.—Atlanta Mach Works v 
U. S, CCGa, 114 F 364. 

76. Mo —Shade v. Brinkopf, App, 
119 SW.2d 444. 

77. La—Barbara, Inc, v. Dillelo, 33 
So 2d 689, 212 La. 937. 

1. Tex—Corpus Juris quoted in Ed¬ 
wards v Edwards, Civ.App, 52 S. 
W 2d 657, GC1 

57 C J". p 526 note 7 

2. Tex.—Corpus Juris quoted in Ed¬ 
wards v, Edwards, Civ.App, 52 S. 
W 2d 657, 661. 

57 C J p 526 note 8. 

Phrases 

<1) “Settle up and liquidate” syn¬ 
onymous with “pay" see 70 CJ.S. p 
201 note 48. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 57 C.J. p J 528 note 71- 
p 529 note 92. 

3. Cal.—Auzcrais v. Naglee, 15 P, 
371, 373, 74 Cal 60. 
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Tex.—Corpus Juris quoted in Ed¬ 
wards v Edwards, Civ.App, 52 S. 
W 2d 657, 661 

4. Tex—Corpus Juris quoted in Ed¬ 
wards v Edwards, Civ.App., 52 
S W 2d 657, 661 

57 C.J. p 526 note 10. 

5. WVa-Michael v Donohoe, 102 
SE. 803, 805, 86 W.Va 34. 

6. W.Va—Michael v. Donohoe, su¬ 
pra 

Similarly stated 

(1) “Settle” denotes an adjust¬ 
ment and a payment.—Longview v. 
Capps, Tex.Civ App, 123 SW, ICO, 
162 

(2) “Settle” is cither synonymous 
with “adjust” or it moans “to pay.” 
—People v. Green, 5 Daly (N.Y.) 194, 
201 . 

(3) The word “settle” is sometimes 
used in the sense of “paying.” at 
other times it is used in the sense 
of accounting: together and striking 
a balance by computation; at other 
times it is used in the sense of ad¬ 
justing matters of controversy about 
which there has been a difference 
of opinion and striking a balance by 



80 C.J.S. 


SETTLE 


meaning to denote an adjustment of a demand and 
a payment. 7 

Whether the word “settle” means to adjust or to 
pay may depend on whether the account, claim, 
or demand with respect to which the term is used 
is liquidated or unliquidated. 8 When applied to 
a liquidated account or demand, the word “settle” 
means to pay it; 9 but when applied to an unliqui¬ 
dated claim or demand “settle” means its mutual 
adjustment between the parties and an agreement on 
the balance. 10 

It has been said that the word “settle” may be ex¬ 
plained to mean pay, 11 and that it frequently is used 
in the sense of paying 12 or payment, 13 and thus it 
is defined as meaning to pay; 14 to close by pay¬ 
ment, as accounts; 16 and it has been said that to 
settle a debt means to discharge it. 16 However, the 


word “settle” does not necessarily or always mean to 
pay 17 or a payment. 18 

It is recognized that the word “settle” has an 
established legal meaning, 19 and implies a mutual 
adjustment of accounts between different parties, 
and an agreement on the balance, 20 and this is said 
to be the proper meaning and ordinary acceptation 
of the term. 21 In this sense the word “settle” is 
defined as meaning to adjust; 22 to adjust dif¬ 
ferences, 23 claims, 24 accounts, 25 or matters of con¬ 
troversy. 26 

The word “settle” is further defined as meaning 
to agree; 27 to come to 28 or reach 29 an agreement; 
to go into a settlement; 30 to satisfy; 31 to es¬ 
tablish, 32 to liquidate; 33 to dispose of, 34 to com¬ 
pound. 36 “Settle” is also defined as meaning to 
determine; 36 to ascertain; 37 to fix; 38 to arrange, 39 


agreement—Moore v. Hyman, 35 N.C 
272, 274. 

Mere Intent to adjust 
Va. —Bell v. Crawford, 8 Gratt 110, 
123, 49 Va 110, 123—Aylett v 

Robinson, 9 Leigh 45, 49, 36 Va 45, 
49. 

7. Cal—Piggly Wiggly Yuma Co v. 
New York Indemnity Co., 3 P 2d 15, 
16, 116 Cal.App 541 
57 C J. P 526 note 8 [d] 

B. Conn.—State v Staub, 23 A. 924, 
927, 928, 61 Conn 553 

9. Conn—State v Staub, supra. 

57 iC J. p 527 note 49 [dj 

10. Conn —State v. Staub, supra. 
Established legal meaning as ap¬ 
plied to an unliquidated claim or de¬ 
mand.—State v Staub, supra. 

11. Va—Boll v. Crawford, 8 Gratt 
110, 123, 49 Va. 110, 123. 

12. Iowa—Lynch v. Nugent, 46 N 
W. 61, 63, 80 Iowa 422 

57 C.J. p 527 note 49 Tb], 

13. Ill.—Wright v. Takito, 210 Ill. 
App 58, 60 

14. Cal—Auzorais v. Naglee, 15 IP. 
371, 373, 74 Cal. 60. 

57 C.J. p 527 note 49. 

Similarly defined 

(1) To pay one's bill.—M. Zimmer¬ 
man Co. v. Goldberg, 69 Pa. Super. 
254, 255. 

(2) To meet one’s pecuniary obli¬ 
gations fully.—M Zimmerman Co. v. 
Goldberg, supra. 

15. Or.—Dalk v. Lachmund, 70 P.2d 
558, 560, 157 Or. 152. 

To cl&se tip 

Tex—Block v. Largent, Civ.App., 
135 SW. 1078, 1080. 

16. N.^.—Francis v. Rycroft, 132 N 
Y.S. 14, 16, 148 AppDiv. 65. 

17. N.Y.—I if re Brant, 201 N.Y„S. 60, 
61, 121 Misc. 102. 

57 C.J. p 528 note 52. 


18. Pa—Kearney v Collins, 2 Miles 
13, 14. 

57 C J p 528 note 53 

19. Or—-National Surety Co v 

Johnson, 239 P 538, 540, 115 Or 
624, 631—Phipps v Willis, 96 P. 
866, 870, 53 Or 190, 8 Ann Cas 119. 

Wis—Baxter v State, 9 Wis. 38, 44 

20. Or.—National Surety Co v 

Johnson, 239 P. 538, 540, 115 Or 
624, 631 

57 C J p 527 note 43 [b]. 

21 . Va—Bell v. Crawford, 8 Gratt. 
110, 123, 49 Va 110, 123. 

22. Mont.—Gilna v Barker, 254 P. 
174, 177, 78 Mont. 357. 

57 C J. p 526 note 27. 

Similarly defined 

To together adjust and ascertain 
what may be due to the one or the 
other—McMasters v Burnett, 17 S 
W. 1021, 1022, 92 Ky. 358, 13 Ky.L 
617—57 C J. p 527 note 43 

23. Or—Dalk v. Lachmund, 70 P.2d 
558, 560, 157 Or. 152. 

57 C J. p 526 note 30 

24. Mich—Toombs v Stockwell, 92 
N.W. 288, 131 Mich. 633. 

25. Or.—Balk v. Lachmund, 70 P.2d 
558, 560, 157 Or 152. 

57 C.J, p 526 note 28 

26. N.C—Moore v. Hyman, 35 N.C 

272, 274. . 

57 C J. p 527 note 31. 

27. Tex—Edwards v Edwards, Civ , 
App., 52 S.W.2d 857, 661. 

28. Mich.—Toombs v Stockwell, 92 
N.W. 288, 131 Mich 638. 

Or.—Balk v. Lachmund, 70 P.2d 558, 
560, 157 Or. 152. 

Tex — Corpus Juris quoted in Ed¬ 
wards v Edwards, Civ.App., 52 S 
W.2d 657, 661. 

29. Ill.—Wright v. Takito, 210 Ill 
App. 58, 60. 

Tex.— Corpus Juris quoted in, Ed- 
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[ wards v Edwards, CivApp., 52 S. 
W 2d 657, 661. 

30. Va—Bell v Crawford, 8 Gratt. 
110, 123, 49 Va 110, 123—Aylett 
v Robmson, 9 Leigh 45, 50, 36 Va 
45, 50. 

31. Mont—Gilna v. Barker, 254 P 
174, 177, 78^Mont. 357. 

32. Tex —Corpus Juris quoted in 
Edwards v Edwards, Civ.App., 52 
SW.2d 657, 661 

57 C.J. p 526 note 17. 

33. Or.—Dalk v Lachmund, 70 P2d 
558, 560, 157 Or. 152. 

57 C.J p 627 note 42 

34. Mont.—Gilna v Barker, 254 P. 
174, 177,-78 Mont 357. 

57 C.J. p 527 note 38. 

35. Or.—Dalk v. Lachmund, 70 P.2d 
558, 660, 157 Or. 152. 

36. N Y.—Casler v. Connecticut Mut. 
L. Ins. Co, 22 N.Y. 427, 429 

N ’C—Yancey v. Yancey, 55 S E 2d 
468, 469, 230 NC 719 
Tex —Corpus Juris quoted in Ed¬ 
wards v. Edwards, Civ.App., 62 S. 
W.2d 657, 661. 

57 C.J. p 627 note 35 

37. Tex.—Corpus Juris quoted in 
Edwards v. Edwards, Civ.App., 52 
S.W.2d 657, 661. 

57 C.J. p 526 note 13. 

38. Tex.—Corpus Juris quoted In 
Edwards v Edwards, Civ.App, 52 
S.W 2d 657, 661. 

57 C J. p 526 note 18, p 527 note 39. 
Similarly defined 

To fix or determine a balance, 
which may be on the one side or the 
other.—Bell v. Crawford, 8 Gratt 110, 
123, 49 Va 110, 123—Aylett v Rob¬ 
inson, 9 Leigh 45, 50, 36 Va. 45, 50 

39. Tex —Corpus Juris quoted in 
Edwards v Edwards, CiV.App., 52 
S.W.2d 657, 661. 

57 C<J< p 526 note 12, 
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to free from uncertainty; 4 ® to regulate; 41 to bal¬ 
ance; 42 to compare with, another account. 43 

“Settle” is frequently used "with somewhat similar 
shades of meaning in connection with litigation, and 
signifies that the controversy has been adjusted and 
brought to an end, 44 and, nothing else appearing, it 
indicates a determination on the merits 46 

In a different sense, the word “settle” means to 
place; 46 to place in a fixed or permanent condi¬ 
tion. 47 

As applied to lands, “settle” conveys the idea of 
permanent mhabitanee, 48 and bona fide use and im¬ 
provement, 49 and means to fix one’s place of 
residence thereon. 50 

As applied to ministers “to settle” is a technical 
term and means to place the minister in a perma¬ 
nent seat or fix him in a stable course of life as 
stated in Religious Societies § 3(1 a. 

“Settle” has been held equivalent to, or synony¬ 
mous with, “dispose” see 27 C.J.S. p 347 note 11, 
and “fix” see 36 C J.S. p 885 note 67, and it has been 
compared with, or distinguished from, “adjust” 
see 2 C.J S. p 51 note 23, and “dispose” see 27 
C.J.S. p 348 note 16. 

Settled . The term “settled” in its primary 

sense 51 means placed; fixed; established; 52 


agreed 53 As applied to a debt, and as ordinarily 
understood, “settled” means paid, 54 discharged; 55 
satisfied. 56 The term is also used as descriptive of 
a section of country that is “planted with inhabi¬ 
tants.” 57 

It has been said that the term “settled,” when 
used with relation to pending litigation, has not 
acquired such a well-defined meaning as would enable 
the courts to interpret the intent of the parties m 
making use of the term m connection with the end¬ 
ing of such litigation without the aid of extrinsic 
evidence, 58 

“Settled” has been held equivalent to, or synony¬ 
mous with, “determined” see 26 C.J.S. p 1260 note 
20, “discharged” see 26 C.J S. p 1330 note 61, “es¬ 
tablished” see 30 C.J.S. p 1233 note 64, “fixed” see 
36 C.J.S. p 886 note 84, and “paid” see 67 C.J.S. p 
551 note 37. 

SETTLEMENT. The word “settlement” has several 
different meanings. In one sense the term is vari¬ 
ously applied to accounts, 59 claims, 60 controver¬ 
sies, 61 and transactions, 62 and it implies a meeting 
of the minds of the parties to a transaction or con¬ 
troversy 63 and the mutual adjustment of accounts 
and an agreement on the balance. 64 In this sense 
the term is defined as meaning the act or process 
of adjusting or determining; 65 an adjusting; 66 an 


40. Mont—Gilna v. Barker, 254 P 
174, 177, 78 Mont 357 

Tex —Corpus Juris quoted in Ed¬ 
wards v Edwards, CivApp., 52 S 
W 2d 057, 661 

41. Iowa—Lynch v. Nugent, 46 N 
W 01, 63, 80 Town 422 

Tex —Corpus Juris quoted in Ed¬ 
wards v Edwards, Civ.App., 52 
S.W.Sd 657, 661 

42. NC—Taylor r. Miller, 18 S E 
504, 505, 113 NC 340. 

67 C.J. p 627 note 32. 

43. Va—Avlett v. Robinson, 9 Leigh 
46, 50, 36 Va 45, 50. 

44. NC—Yancey v. Yancey, 55 SE 
2d 468, 469, 230 NC 719. 

45. N.C—Yancey v Yancey, supra 

46. N.Y.—Casler v Connecticut Mut 
L. Ins. Co., 22 N.Y 427, 431 

Tex.—Corpus Juris quoted in Ed¬ 
wards v. Edwards, CivApp., 52 S. 
W.2d 657, C61. 

47. NC—Yancey v Yancey, 55 S. 
E.2d 468, 469, 230 N C. 719. 

48. Tex—Burleson v. Durham, 46 
Tex. 152, 160. 

49. Mich.—In re Selby, 6 Mich. 193, 
204. 

57 C.J. p 528 note 58. 

50. Kan'—Bratton v. Cross, 22 Kan 
<73, 677. 


Tex—Smith v Florence, 96 SW 
1096, 1097, 43 Tex CivApp 557 

51. N Y —Casler v Connecticut Mut 
L Ins Co, 22 N.Y. 427, 431. 

52. N Y —Casler v Connecticut Mut 
L Ins. Co , supra 

57 C J. p 529 notes 95, 97. 

Phrases 

(1) “Settled estate” sec Estates § 
1 a 

(2) “Settled insanity” see Insane 
Persons § 2 b (5). 

(3) “Settled minister” defined see 
Religious Societies § 39 a; statutes 
exempting settled ministers from 
taxation see the C J S title Taxation 
§ 241, also 61 C J p 414 notes 24-25 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 57 C.J. p 530 note 17 
-p 531 note 51. 

53. Ky—Green v. Commonwealth, 
204 S.W. 82, 83, 181 Ky 253 

54. NY.—Gandolfo v. Appleton, 40 
NY. 533, 541 

57 C J p 529 note 3. 

55. Ala—Waters v. Creagh, 4 Stew 
& P 410, 414. 

57 C J p 529 note 2. 

56. Ky —Green v. Commonwealth, 
204 S W. 82, 84, 181 Ky. 253. 

57 C J. P 529 note 4. 
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57. N Y.—Casler v Connecticut Mut. 
L Ins Co, 22 NY. 427, 431. 

58. Cal—Setzer v. IMoore, 260 P 
550, 552, 203 Cal. 333, 55 A.L.R. 
423 

57 C J. p 529 note 1. 

59. Mich—Toombs v. Stockwell, 92 
N W. 288, 131 Mich 633. 

60. D C —-Warner Const. Co. v 

Krug, DC, 80 F Supp. 81, 83. 

61. CaJ —Ezmirlian v. Otto, 34 r 
2d 774, 778, 130 Cal.App 486. 

62. Cal —Ezmirlian v. Otto, supra. 

63. Cal —Ezmirlian v Otto, supra 

A settlement consummated by a 
bilateral agreement is as much a set¬ 
tlement as is a unilateral adjustment 
or allowance of a claim, since the 
word “settlement” covers both meth¬ 
ods of adjusting a claim—Warner 
Const. Co. v. Krug, D.C DC., 80 F. 
Supp 81, 83 

64. Mich—Toombs v. Stockwell, 92 
N.W. 288, 131 Mich. 633. 

65. D C —Warner Const. Co. v. 

Krug, DC, 80 F.Supp. 81, 83. 

Kan— Corpus Juris quoted in Sow¬ 
ers v. Robertson, 58 F.2d 1105, 1107, 
144 Kan. 273 

N.D —Bauer v. National Union F. 
Ins. Co, 108 N.W. 646, 660, 61 N.D, 
1. 

66. Kan. —Corpus Juris quoted la 
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adjustment 67 between persons concerning their deal¬ 
ings or difficulties, 68 an agreement by which par¬ 
ties having disputed matters between them reach or 
ascertain what is coming from one to the other; 69 
arrangement 70 of difficulties; 71 composure of 
doubts or differences; 72 determination by agree¬ 
ment; 73 liquidation. 74 “Settlement” does not neces¬ 
sarily mean payment or satisfaction, 76 although it 
may have that meaning, 7 6 and it may mean payment 
in full. 77 

When employed in connection with public con¬ 
tracts and accounts, the word “settlement” has a 
well-defined meaning, 78 denoting the appropriate ad¬ 
ministrative determination with respect to the 
amount due. 79 

In a very general sense the word “settlement” is 
used to signify the act of conferring anything in a 
formal and permanent manner; a bestowing or 
granting under legal sanction. 80 The term is used 
in conveyancing with a somewhat similar meaning, 
signifying the limitation of real or personal prop¬ 


erty or the enjoyment thereof to several persons 
m succession, prescribing the mode of holding, en¬ 
joying, and disposing of it; 31 any disposition of 
property, real or personal, by any instrument or 
number of instruments, for the purpose of securing 
that the property comprised m the settlement shall 
be enjoyed by persons m succession, and in particu¬ 
lar of regulating the enjoyment of the settled prop¬ 
erty among the persons or classes of persons nomi¬ 
nated by the settlor; 82 the conveyance of any es¬ 
tate for the benefit of some person or persons; 83 
the conveyance of property or the creation of estates 
therein to make future provision for one or more 
beneficiaries, 84 usually of the family of the creator 
of the settlement, m such manner as to secure to 
them different interests, or to secure their expect¬ 
ancies in a different manner, from what would be 
done by a mere conveyance or by the statutes of 
descent and distribution; 85 the disposition of prop¬ 
erty for the benefit of some person or persons, 86 
usually through the medium of trustees. 87 

The word “settlement” is used in a technical sense 


Sowers v Robertson. 58 P 2d 1105, 
1107, 144 Kan 273. 

57 C J p 531 note 54. 

67. Ark—Ledbetter v Hall, 87 S 
W.2d 996, 999, 191 Ark. 791. 

Kan—Corpus Juris quoted in Sow¬ 
ers v Robertson, 58 P.2d 1105, 1107, 
144 Kan. 273. 

57 C J p 531 note 55. 

68. Kan —Corpus Juris quoted in 
Sowers v Robertson, 58 P 2d 1105, 
1107, 144 Kan 273. 

57 C.J p 532 note 56 

69. Kan —Corpus Juris quoted in 
Sowers v Robertson, 58 P.2d 1105, 
1107, 144 Kan. 273. 

57 C J p 632 note 57. 

Similarly defined 

An agreement by which two or 
more persons who have dealings to¬ 
gether so far arrange their accounts 
as to ascertain the balance due from 
one to the other.—Warner Const. Co 
v Krug, DCD.C, 80 F Supp. 81, 83. 

70. Ark,—Ledbetter v. Hall, 87 S W 
2d 996, 999, 191 Ark 791. 

Kan—Corpus Juris quoted In Sow¬ 
ers v. Robertson, 58 P.2d 1105, 1107, 
144 Kan 273. 

57 C J, p 532 note 58. 

71. Kan.—Corpus Jqrls quoted in 
Sowers v. Robertson, 58 P.2d 1105, 
1107, 144 Kan. 273. 

57 C.J. p 532 note 59. 

72. Kan —Corpus Juris quoted in 
Sowers v. Robertson, 58 P2d 1105, 
1107, 144 Kan. 273. 

N.D.—Bauer v. National Union , F. 
Ins. Co., 198 NW. 546, 550, 51 N 
D. 1 • 

73. Kan—Corpus • Juris quoted in 


Sowers v. Robertson, 58 P.2d 1105, 
1107, 144 Kan 273. 

57 CJ. p 532 note 61 

74. Kan —Corpus Juris quoted in 
Sowers v Robertson, 58 P.2d 1105, 
1107, 144 Kan 273 

57 CJ p 532 note 62 

75. U S.—Beall v Hudson County 
Water Co, CC.NJ, 185 F. 179, 
182. 

Ark—Ledbetter v Hall, 87 S W 2d 
996, 999, 191 Ark 791 

76. U.S—Beall v. Hudson County 
Water Co, CC.NJ, 185 F. 179, 182 

Ark—Ledbetter v. Hall, 87 S.W2d 
996, 999, 191 Ark 791 

77. DC—Warner Const. Co. v. 

Krug, D.C, 80 F Supp. 81, 83 

78. Utah—Campbell Bldg. Co. v. 
District Court of Millard County, 
63 P,2d 255, 258, 90 Utah 552. 

57 C.J p 532 note 65. 

79. Utah.—Campbell Bldg Co. v 
District Court of Millard County, 
supra 

57 C J p 532 note 66. 

Similarly stated 

The word “settlement,” in connec¬ 
tion with public transactions and ac¬ 
counts, has been used from the be¬ 
ginning to describe administrative 
determination of the amount due. 

Pa.—Commonwealth to use of Con¬ 
crete Steel Co v Globe Indemnity 
Co., 167 A. 576, 577, 312 Pa. 244. 
Utah—Campbell Bldg Co v. Dis¬ 
trict Court of Millard County, 63 
P 2d 255, 258, 90 Utah 552. 

57'C J p 532 note 66 la] 

80. NT^-In re Backer’s Estate, 266 
N.Y.S. 47, 50, 148 Misc. 256. 

125 


81. Ga—Phlnizy v Wallace, 71 S. 
E. 896, 899, 136 Ga 520. 

82. N.Y —In re Stern’s Estate, 56 N. 
Y S.2d 631, 640, 189 Misc 639 

English definition 
N Y —In re Stern’s Estate, supra. 

83. Cal — Corpus Juris quoted in 
In,re Hale’s Estate, 170 P 2d 961, 
961, 75 Cal App 2d 227. 

N.Y.—In re Brant, 201 NYS. 60, 61, 
121 Misc 102. 

84. Cal.— Corpus Juris quoted in 
In re Hale's Estate, 170 P.2d 961, 
964, 75 Cal.App 2d 227 

’NY—In re Backer's Estate, 266 N 
YS 47, 50, 148 Misc 256. 

57 C.J p 532 note 78. 

85. NY—In re Backer’s Estate, su¬ 
pra—In re Brant, 201 NYS. 60, 
61, 121 Misc 102. 

88. Cal.— Corpus Juris quoted in In 
re Hale’s Estate, 170 P2d 961, 964, 
75 Cal App 2d 227. 

NY—In re Brant, 201 NY.S 60, 61, 
121 Misc 102. 

87. Cal.— Corpus Juris quoted in In 
re Hale's Estate, 170 P2d 961, 964, 
75 Cal App 2d 227. 

NY.—In re Brant, 201 N.Y S 60, 61, 
121 Misc. 102. 

Intervention of trustees 

A settlement at once suggests the 
intervention of trustees, on whom is 
conferred a fund or property in some 
form, which constitutes a source of 
maintenance, education, etc 
N.Y—In re Stern's Estate, 56 N.Y.S 
2d 631, 641, 189 Misc 639. 

Ohio—Rhodes v. Weldy, 20 N.E. 461, 
465, 46 Ohio St. 234, 15 Am.S.R 
584. 
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in connection with paupers, and is defined in this 
sense in Paupers § 20 as the place where a person 
has a legal right to receive support if he becomes a 
■public charge. 

“Settlement” is defined in Compromise and Settle¬ 
ment § 1, and is treated in various connections 
throughout that title. The term is also treated in 
various other connections throughout this work The 
authority of an agent or attorney to effect a settle¬ 
ment of a claim is discussed in Agency § 118 and At¬ 
torney and Client § 105. 

The settlement of decedents’ estates is discussed 
in Executors and Administrators §§ 827-943, of 
wards’ estates generally in Guardian and Ward §§ 
143-167, and of estates of persons of mental in¬ 
capacity in Insane Persons § 87. 

Both by common law and by statute, a change in 
circumstances of the testator, such as marriage and 
birth of children, will operate as a revocation of a 
will unless some settlement for the spouse and issue 
is made, and what constitutes such settlement is 
treated in the C.J.S. title Wills §§ 290-292, also 68 
€. J. p 828 note 55-p 841 note 47. 

For other particular applications and specific uses 
of the term consult the Descriptive-Word Index. 

“Settlement” has been held equivalent to, or 
synonymous with, “allowance” see 3 C.J.S p 891 
note 70, and “liquidated” see 54 C.J.S. p 565 note 8, 
and it has been compared with, or distinguished 
from, “accord and satisfaction” see Accord and 
Satisfaction § lb (8), “compromise” see Com¬ 
promise and Settlement § 1 a, “payment” see Pay¬ 
ment § 2, and “satisfaction” see 78 C.J.S. p 581 
note 80. 

Social settlement. As a designation applied to 
organizations or societies engaged in charitable or 
philanthropic work, the term has been said to be 


one of comparatively recent origin 88 and that its 
precise legal definition is not free from difficulty. 89 
While it has been defined as meaning the settled 
place of abode or residence of a group of persons 
concerning themselves with the social condition or 
well-being of the inhabitants of the distuct where 
they live, 90 this definition was recognized by the 
courts as not being sufficiently precise. 91 

Statutes exempting property of social settlements 
from water charges are treated in the C.J.S. title 
Waters § 283, also 67 C J. p 1234 note 2 

Other phrases employing the word “settlement” 
are set out m the note. 92 

SETTLER The word “settler” is defined generally 
as meaning one who settles; especially, one who 
establishes himself m a colony or new country; a 
colonist. 93 A settler upon land is one who resides 
thereon, 94 and a settler in any particular locality is 
anyone who has taken up his permanent abode in 
that locality. 95 The word “settlers” ordinarily is 
applied to those who first come to a country or sec¬ 
tion of a country either partially or wholly unm- 
habitated, and who make their residence there. 96 

“Settler” has been distinguished from “resident” 
see 77 C.J.S. p 308 note 6. 

SETTLOR. The word “settlor” is used to denote 
the person who creates or establishes a trust, or who 
furnishes the consideration for the creation of a 
trust, as stated in the C.J.S. title Trusts § 4, also 
65 C. J. p 217 note 74. 

SEVEN. The sum of one and six; a cardinal 
number. 97 

SEVENTY. The sum of ten and sixty; seven times 
ten; a cardinal number. 98 


88. N'T.—In r© Toung Women’s 
Christian Assoc., 141 NTS 260, 
261 

58 C J. p 783 note 46. 

89. NT—In re Toung Women’s 
Christian Assoc, supra 

58 C J p 783 note 47. 

90. N T.—'People v Monroe, 81 N.T 
S 972, 973, 40 Misc 286. 

91. NT—People v. Monroe, supra. 

92. Phrases 

(1) “Judicial settlement” see 60 
C JS. p 572 note 88. 

(2) “Marriage settlement” see 
Husband and Wife §§ 75-118. 

(3) “Place of pauper settlement” 
distinguished from “dwelling house” 
see 28 C J.S. p 604 note 21. 

(4) “Settlement and entry” com¬ 


pared with “location and develop¬ 
ment” see 26 CJS p 1294 note 42. 

(5) Additional phrases as to which 
more recent adjudications have not 
been found see 57 C.J. p 533 notes 86- 
10 

93. New Standard D 

Phrases employing the term and as 
to which more recent adjudications 
have not been found see 57 C.J p 534 
notes 19-22 

94. Kan—Bratton v Cross, 22 Kan 
673, 677. 

Tex—Smith v. Florence, 96 SW. 
1096, 1097, 43 TexCivApp. 557. 

95. Tex—Hume v. Gracy, 27 SW. 
584, 86 Tex. 671. 

96. Tex.—Hume v. Gracy, supra. 

57 C.J. p 534 note 18. 
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97. New Standard D. 

Presumption of death arising from 

unexplained absence for seven 
years see Death 9 6. 

Phrases as to which more recent 
adjudications have not been found 
see 57 C.J. p 534 notes 30-32. 

98, New Standard D. 

As a term applied to a member in 
good standing in the Mormon 
church, or to certain officers of the 
church, see Religious Societies 9 1. 

Phrases 

(1) “Seventy-eighty prunes” as 
meaning those which will require 
’from seventy to eighty to weigh a 
pound.—National Grocery Co. v. 
Pratt-Low Preserving Co., 17 F.2d 51, 

, 52, 170 Wash. 575. 
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SEVER. The term “sever” is defined as meaning to 
separate*, 99 to divide; 1 to disjoin; 2 to part; 3 to 
part in any way, especially by violence, as by cut¬ 
ting, rending, etc.; 4 to cut off from something; to 
cut or break open or apart; to cut through; 5 to 
disunite; disconnect; part possession of; 6 to put 
or keep distinct or apart. 7 “Sever” is also defined 
as meaning to distinguish; discriminate; know 
apart. 8 

It has been stated that when the word “severed” is 
given’ its usual and ordinary meaning it implies 
no unlawful act. 9 

SEVERABLE. Capable of being severed. 10 The 
term has been held synonymous with “several.” 11 

The severability of statutes is treated in the C.J.S. 


title Statutes § 93, also 59 C.J. p 642 note 21-p 647 
note 37. 

SEVERAL. The term “several” is indefinite 12 and 
its meaning may vary according to the context or 
the circumstances under which it is used. 13 

In a numerical sense, 14 it is variously defined 15 
as meaning a number greater than one; 16 more than 
one; 17 an indefinite quantity more than one; 18 
consisting of a number 19 more than two, 20 but not 
very many; 21 consisting of any small number more 
than two; 22 an uncertain 23 or any 24 number not less 
than two; being of an indefinite number, yet 
not large. 25 

“Several” has other meanings, 26 and in a different 


( 2 ) “Seventy per cent;'* the com¬ 
monly accepted meaning- of thi^ 
phrase is well recognized, and when 
applied to an examination it means, 
if the phrase is unqualified, that the 
examinee answered correctly seven 
out of every ten questions.—Taylor 
v McSwain, 95 P 2d 415, 422, 54 Anz 
295. 

99. Tex —Enterprise Co. v. Wheat, 
Civ.App, 290 SW. 212, 218 
57 CJ p 534 note 45 
Referring- to thing's that are dis¬ 
tinct but united by some tie.—Enter¬ 
prise Co. v Wheat, supra 
Similarly defined 

(1) To separate, as one from an¬ 
other—Muse v. Metropolitan Life 
Ins Co, 192 So. 72, 74, 193 La. COS, 
126 UR 1075 

(2) To separate from the rest — 
Enterprise Co v. Wheat, Tex Civ 
App, 290 SW. 212, 218—67 C J. p 534 
note 46 

1 . La—Muse v Metropolitan Life 
Ins Co, 192 So. 72, 74, 193 La 
605, 125 ALR 1075, 

To divide into parts 
La—Muse v. Metropolitan Life Ins 
Co, supra. 

2. La,—Muse v. Metropolitan Life 
Ins. Cp„ supra 

Tex—Enterprise Cb. v. Wheat, Civ 
App , 290 S.W 212, 218 

3. Tex —Enterprise Co. v. Wheat, 
supra. 

4. La—Muse v. Metropolitan Life 
InS Co, 192 So. 72, 74, 193 La. 605, 
125 ALR, 1075 : 

57 C.J. p 534 note 41, 

5. La.—Muse v. Metropolitan Life 
Ins Co., supra 

6 . Tex.—Ent&rpri^e' Co. v. Wheat, 
1 Civ App \ ' Sir. 212 , 5 218. 

7. Tex —Enterprise , Qo . 7 ., Wheat, 
supra. 

To, put, apart - < 

Miss.—Metropolitan Casualtyrlnp Co. 
v. Shelby, 76 So. 839, 116 Miss 278 


8 . Tex —Enterprise Co. v Wheat, 
Civ App, 290 S.W. 212, 218. 

0 . Tex —Enterprise Co. v. Wheat, 
supra. 

Phrases employing- the word “sev¬ 
ered” and as to which more recent 
adjudications have not been found 
see 57 C J. p 535 notes 50-52. 

10 . Century D. 

Phrases 

(1) “Severable contract” is a con¬ 
tract which m its nature and pur¬ 
pose is susceptible of division and 
apportionment as stated m Contracts 
§ 331. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 67 C.J p 535 notes 58, 
59 

IX. Mo—Lawson v. Muse, 165 S.W 
396, 397, 180 Mo App 35. 

12. W Va —Barber v Brooke County 
Court, 171 SE 589, 590, 114 W.Va. 
255 

13. Ky.'—Eversole v Eversole, 183 S 
W. 494, 495, 169 Ky. 234. 

14. U S —B B. Chemical Co v Cata¬ 
ract Chemical Co., C G.A.N Y , 122 
F 2d 526, 531. 

15. Tex —Avant v. Broun, Civ.App., 
91 S W 2d 426, 429. 

16. Cal —First Nat Trust & Sav¬ 
ings Bank of San Diego v. Indus¬ 
trial Accident Commission, 2 P. 
2d 347, 351, 213 Cal 322, 78 A.L R. 
1324. 

Tex.—Corpus Juris quoted in Avant 
v. Broun, Civ.App, 91 S.W.2d 4*26, 
429 

57 C.J. p 535 note 65. 

17. Tex —Corpus Juris quoted in 
Avhnt v Broun, Civ.App, 91 SW 
2d 426, 429. 

57 C J p 535 note 71. 

18. Tex.—Western Union Tel. Cp. v 
De Andrea, 100 S W. 977, 980, 45 
TexCiv.Atfp. 395. 

19. U.S.-—B. B. Chemical Co. v. Cata¬ 


ract Chemical Co., C C A.N.Y., 122 
F 2d 526, 531. 

20 . U.S—B B. Chemical Co v. Cata¬ 
ract Chemical Co , supra 

Ala—Brown-Service Ins Co. v. 
Wright, 28 So 2d 318, 320, 32 Ala 
App 578 

Cal —First Nat Trust & Savings 
Bank of San Diego v. Industrial 
Accident Commission, 2 P 2d 347, 
351, 213 Cal. 322, 78 A L R 1324 

Tex—Corpus Juris quoted In Avant 
v. Broun, Civ.App, 91 S.W.2d 426, 
429 

W.Va —Barber v. Brooke County 
Court, 171 S.E. 589, 590, 114 W. 
Va 255. 

57 C J p 535 note 72. 

21 . U.S —B. B. Chemical Co, v. Cata¬ 
ract Chemical Co., C.C.A.NI, 122 
F 2d 526, 531. 

Ala—Brown-Service Ins Co. v. 
Wright, 28 So.2d 318, 320, 32 Ala. 
App. 578 

Tex.—Corpus Juris quoted in Avant 
v. Broun, Civ.App , 91 S W 2d 426, 
429. 

WVa—Barber v. Brooke County 
Court, 171 S.E. 589, 590, 114 W.Va. 
255 

57 C.J. p 535 note 73. 

22 . N.Y.—Strickland v. Harger, 16 
Hun 465, 467 

Tex— Corpus Juris quoted in Avant 
v. Broun, Civ.App,, 91 S.W 2d 426, 
429. 

23. Tex.—Avant'V. Broun, Civ.App, 
91 S.W 2d 426, 429 

24. Ga—Rowfr V Walker, 148 S.E. 
762, 764, 40 Ga.App 1. 

Tex— Corpus Juris quoted in Avant 
v. Broun, Civ.App., 91 S.W.2d 426, 
429 

25. Tex —Corpus Juris quoted in 
Avant v Broun, Civ.App., 91 S. 
wJd 426, 429—Black v. Brooks, 129 

: SW 177, 178, 60 Tex Civ App 533. 

26. Cal —First Nat Trust & Savings 
Bank of San Diego v. Industrial 
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sense is defined as meaning separate; 27 distinct; 28 
different, 29 respective; 29 independent; 31 and 
severable. 32 

The word “several” is further defined as meaning 
various; 33 divers; 34 individual; 35 and sundry. 36 

While it has been stated that the dictionaries 
furnish no authority for saying that “several” means 
“all,” 37 the term is sometimes construed as meaning 
“all” 38 

“Several” has been held equivalent to, or synony¬ 
mous with, “divers” see 27 C.J.S. p 506 note 33, 
“many” see 55 C.J.S. p 707 note 20, “severable” see 
supra p 127 note 11, “sundry,” 39 and “various.” 40 

It has been compared with, or distinguished from, 
“all” see 3 C.J S. p 869 note 74, “exclusive” see 33 
C.J.S. p 112 note 32.2, “individual” see 42 C.J.S. p 
1366 note 61.3, “joint” see 48 C J.S. p 798 note 3, 
and “sole.” 41 

Joint and several liability for tort is discussed 
generally in the C.JS title Torts §§ 34-39, also 
62 C J. p 1130 note 42-p 1136 note 99; for negli¬ 


gence generally in Negligence § 102; and for the 
negligent operation of a motor vehicle in Motor 
Vehicles § 427. Joint, several, and joint and several 
contracts are treated generally in Contracts §§ 349- 
355. 

Phrases employing the term are set out in the 
note. 42 

SEVERALLY. The term “severally” is defined as 
meaning individually; 43 independently; 44 respec¬ 
tively; 45 separately; 46 distinctly; 47 apart from 
others 48 It has been said that the word “severally” 
directly connotes severalty of interest. 49 

“Severally” has been held synonymous with “re¬ 
spectively” see 77 C.J.S. p 317 note 92. 

SEVERALTY. See Estates § 17. 

SEVERANCE. The word “severance” is defined 
generally as meaning the act of severing, dividing, 
or separating; the state of being severed or sepa¬ 
rated; the state of being disjoined or separated; 50 


Accident Commission, 2 -P 2d 347,' 
351, 213 Cal 322, 78 A.L.R. 1324 

27. Cal —First Nat. Trust & Savings 
Bank of San Diego v Industrial 
Accident Commission, supra 

Minn—Park Enterprises v. Trach, 47 
NW.2d 194, 196, 233 Minn 467. 

57 C J. p 536 note 84. 

Similarly defined 

Each particular, or a small number, 
singly taken—Nashville, etc, R Co 
v. Marshall County, 30 SW2d 268, 
271, 161 Tenn. 236—Lauderdale Coun¬ 
ty v Fargason, 7 Lea, Tenn, 153, 168 

28. Ky—Commonwealth v Jones, 84 
SW 305, 307, 27 KyL. 16. 

29. Cal —First Nat Trust & Savings 
Bank of San Diego v. Industrial 
Accident Commission, 2 P 2d 347, 
351, 213 Cal. 322, 78 A L R. 1324— 
San Diego First Nat. Trust, etc, 
Bank v Industrial Acc Commis¬ 
sion, App., 294 P 87, 89. 

30. HI—Brown v Hawkins, 59 A 
78, 79, 26 RL 400. 

57 CJ, p 536 note 83. 

31. Minn —Park Enterprises v 

Trach, 47 N.W2d 194, 196, 233 

Minn. 467. 

32. Minn —Park Enterprises v 

Trach, supra 

Mo—Lawson v Muse, 165 SW, 396, 
397, 180 Mo.App. 35 

33. NT—Strickland v. Harger, 16 
Hun 465, 467. 

34. Tex-—Black v Brooks, 129 S.W 
177, 178, 60 Tex Civ App 533 

57 C.J p 535 note 74. 

35. Minn.—iPark Enterprises v. 


Trach, 47 NW.2d 194, 196, 233 

Minn 467. 

36. NY—Strickland v. Harger, 16 
Hun 465, 467 

37. NY—Strickland v. Harger, su¬ 
pra 

38. NJ—Outcalt v. Outcalt, 8 A 
532, 42 N JEq 500 

57 C J p 536 note 78 

39. NY.—Strickland v. Harger, 16 
Hun 465, 467 

40. NY—Strickland v. Harger, su¬ 
pra 

41. D C.—Seitz v. Seitz, 11 App D C 
358, 373. 

42. Phrases 

(1) “Several actions,” where a 
separate and distinct action is 
brought against each of two or more 
persons who are all liable to the 
plaintiff in respect to the same sub¬ 
ject matter, the actions are said to be 
“several ”—Black L D 

( 2 ) “Several covenants” see Cove¬ 
nants § 27 

(3) “Several fishery” as the exclu¬ 
sive right of fishing derived from 
ownership of soil see Fish § 1. 

(4) “Several inheritance” see 43 C. 
JS. p 394 note 27 

(5) “Several issues” see 48 C J.S 
p 778 note 17. 

( 6 ) “Several months” as an indefi¬ 
nite expression of time see the C J S. 
title Time § 10 

(7) “Several obligation” see 67 C.J. 
S p 17 note 43. 

( 8 ) “Several tenancy” see Estates 
§ 17. 


(9) Other phrases as to which 
more recent adjudications have not 
been found see 57 C J. p 536 note 5-p 
537 note 20. 

43. Ill.—Kaspar American State 

Bank v Oul Homestead Ass f n, 22 
N E 2d 785, 786, 301 Ill App 326 
Phrases employing the term and as 

to which more recent adjudications 
have not been found see 57 C.J. p 
537 notes 33—39 

44. Iowa—Dickson v. Yates, 188 N. 
W 948, 951, 194 Iowa 910, 27 ALR. 
533 

45. U S —Board of Sup’rs of 

Presque Isle County v Thompson, 
Mich, 61 F 914, 926, 10 CCA 154 

Or.—Hanley v Medford, 108 P. 188, 
192, 56 Or. 171. 

46. Ill —Meisser v. Thompson, 9 Ill 
App 368, 370. 

57 C J. p 537 note 32. 

47. Ill—State Nat. Bank v Reilly, 
14 NE. 657, 660, 124 Ill. 464 

48. Ill—State Nat. Bank v. Reilly, 
supra. 

49. Colo.—In re Kwatkowski’s Es¬ 
tate, 29 P 2d 639, 640, 94 Colo 222 

50. La.—Muse v. Metropolitan Life 
Ins Co, App, 191 So. 586, 590 

Miss —Metropolitan Casualty Ins. Co 
v. Shelby, 76 So. 839, 116 Miss 278 
Similarly defined 

The act of severing, or state of be¬ 
ing severed ■—Muse v. Metropolitan 
Life Ins. Co., 192 So. 72, 74, 193 Da 
605, 125 A.L.R. 1075. 

Phrases 

( 1 ) “Severance of actions” see Ac¬ 
tions §3 117-122. 
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partition; separation; 51 the removal of anything 52 

As applied to realty, “severance” means the re¬ 
moving of anything from the realty, as trees, crops, 
etc. 53 

“Severance” in pleading is defined in Pleading § 
117 a. Accident insurance policies providing for 
indemnity for loss of members of the body by sever¬ 
ance are discussed m Insurance § 900 b (2) The 
term “severance” is treated in various other con¬ 
nections throughout this work, particular reference 
being made to Fixtures § 21, Joint Tenancy § 4, 
Mines and Minerals §§ 151, 152, 154, and to the 
title indexes to Crops and Logs and Logging. 

For other particular applications and specific uses 
of the word consult the Descnptive-Word Index. 

SEVERE. Sharp; distressing; violent; extreme; 
difficult to be endured; rigorous. 54 

SEW. To unite or fasten by stitches made with a 
flexible thread or filament. 55 

“Sewed” is the past participle of “sew.” 56 The 
term is used to describe a process of bookbinding 
which contemplates the folding and placing of one 
“signature” (a sheet of paper to be folded into 
several pages) on another until the back is com¬ 
pleted, then the cutting of grooves in the back in 


which cords are inserted, and the sewing of each 
signature to such cords. 57 

“Sewing” is the present participle of “sew;” 58 it 
has been compared with “cementing” see 14 C.J.S. 
p 61 note 1. 

SEWAGE or SEWERAG-E. Although the words 
“sewage” and “sewerage” arc frequently used inter¬ 
changeably, 59 there is m fact a distinction between 
them, the word “sewerage” being usually applied to 
a system of sewers, and “sewage” to the matter 
carried off 60 

The term “sewerage” is often used to indicate 
anything pertaining to sewers, 61 and is commonly 
employed for systems conveying sewage, 62 and is 
defined as meaning the systematic removal and dis¬ 
posal of sewage and general surface waters by 
sewers 63 “Sewerage” is also defined as meaning 
any substance which contains any of the waste prod¬ 
ucts or exerementitious or other discharges from the 
bodies of human beings or animals. 64 

The primary meaning of the word “sewage” is 
that which passes through a sewer, 65 and a seconda¬ 
ry meaning is derived from the usual character of 
the contents of a sewer, 66 and as used in that sense 
the word signifies the refuse and foul matter, solid 
or liquid, which is so carried off; 67 excreted, as well 
as waste, refuse or foul matter, earned off in sewers 


( 2 ) “Severance tax’' defined, per¬ 
sons liable for, and collection of, see 
Licenses §§ 1 c, 47 b (3), 52 b 

(3) Other phrases as to which more 
recent adjudications have not been 
found see 57 C.J. p 638 note 68 -p 
539 note 79. 

51. La—Muse v Metropolitan Life 
Ins Co, 192 So 72, 74, 193 La 
605, 125 ALR. 1075. 

52. La—Muse v. Metropolitan Life 
Ins Co, App., 191 So 586, 590 

53. Miss —Metropolitan Casualty- 

Ins Co v. Shelby, 76 So 839, 116 
Miss 278. 

Tenn.—King v. Metropolitan Life 
Ins Co v. Shelby, 76 So. 839, 116 
Tenn.App. 246 

54. Tex.—Traders & General Ins 
Co v Crouch, Civ. App., 113 SW 
2d 650, 652. 

Phrases 

( 1 ) “Severe illness" see 42 CJS 
p 385 note 64 1 

( 2 ) Other phrases as to which 
more recent adjudications have not 
been found see 57 C.J. p 539 notes 84- 
89. 

55. Webster New lnt.D. 

56. Webster New Int;D. 

57. Iowa.—State v. Young, 110 N. 
80 C J.S ,—9 


W 292, 294, 134 Iowa 505, 13 Ann. 
C&s 345 

57 C J p 539 note 91. 

58. Webster New Int D 

“Sewing machine” defined see 54 C 
J S p 892 notes 86 , 87, as distin¬ 
guished from “embroidery ma¬ 
chine” see 29 CJS. p 759 note 5 

59. Wyo—Anselmi v. City of Rock 
Springs, 80 P 2d 419, 420, 53 Wyo 
223, 116 ALR. 1250 

Interchangeable use 

“Sewerage is a system of drainage 
by means of sewers, and sewage is 
sometimes used to denote the water 
flowing in or carried off by sewers, 
and sometimes the system of sewers 
for carrying off filth or superfluous 
water Sewerage, or drainage by 
sewers, exists only, as a general 
thing, in cities or incorporated towns 
or villages"—Wilson v. Board of 
Trustees of Sanitary District, 27 NE. 
203, 215, 133 Ill. 443 
Phrases 

(1) “Sewage system" is one which 
has for its purpose the collection 
and drainage of the foul waters of 
the community —Pioneer Real Estate 
Co. v. Portland, 247 P 319, 321, 119 
Or. 1. 

( 2 ) Other phrases as to which 
pore recent adjudications have not 

j??, 


been found see 57 C.J. p 540 notes 10- 
12 , 16-19 

60. Wyo —Anselmi v. City of Rock 
Springs, 80 P2d 419, 420, 53 Wyo. 
223, 116 ALR. 1250 

61. Or.—Pioneer Real Estate Co v. 
Portland, 247 P 319, 321, 119 Or 1 

62. Wyo —Anselmi v. City of Rock 
Springs, 80 iP 2d 419, 421, 53 Wyo 
223, 116 A.LR 1250 

63. Neb—Faiman v. City of Omaha, 
270 NW. 484, 485, 131 Neb. 870 

64. Pa—Commonwealth v Emmers, 
70 A 762, 766, 221 Pa 298, 301. 

65. Conn —Morgan v. Danbury, 35 
A 499, 500, 67 Conn 484 

66 . Conn.—Morgan v. Danbury, su¬ 
pra 

Pa—Wilkinsburg Boro v Wilkins- 
burg School Dist, 148 A. 77, 79, 
80, 298 Pa. 193. 

67. Conn—Morgan v. Danbury, 35 
A 499, 500, 67 Conn 484 

Pa—Wilkinsburg Boro v Wilkins- 
burg School Dist., 148 A. 77, 80, 
298 iPa 193. 

Similarly expressed 

The refuse and foul matter, solid 
and liquid, carried through the sew¬ 
er by the water therein flowing.— 
Winchell v Waukesha, 85 NW 668, 

I 671, 110 Wis. 101, 84 Am.S.R. 902. 
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and drains, whether open or closed, by water flow¬ 
ing therein. 68 

The words “sewage” and “sewerage” both have 
reference to the general drainage of a city or town 
by means of sewers, 69 and are applied to matter car¬ 
ried away in drains as well as that earned away in 
sewers, 70 and the terms include all kinds of drainage 
and water discharge. 71 On the other hand, it has 
been held that the terms do not apply to surface 
drainage, 72 even though it includes feculent matter 
from open privies. 73 

Sewerage systems and the disposal of sewage are 
matters of particular importance to municipalities 
and for specific references in this connection see the 
index to the title Municipal Corporations. 

The disposal of sewage may give rise to certain 
rights and liabilities, and these rights and lia¬ 
bilities are treated in various titles throughout this 


' work. A state may grant, permit, or suffer the 
deposit of sewage in navigable water as stated in 
Navigable Waters § 11 b (1), and it has been held 
that the use of tidal waters for the discharge of 
sewage is a public use see Navigable Waters § 55. 
The pollution of nonnavigable waters by the dis¬ 
charge of sewage is treated in the C.J.S. title Waters 
§ 45, also 67 C.J. p 771 notes 79-84. See also In¬ 
junctions § 31, and the indexes to the titles Drains, 
Eminent Domain, Health, and Nuisances. 

SEWER. In discussing the different significations 
of the word “sewer” the courts frequently employ 
such expressions as “storm sewer,” 74 “drainage 
sewer,” 75 “sanitary sewer,” 76 and “combined sew¬ 
er.” 77 The term “storm sewer” is used to signify 
a sytem intended to convey away storm water, sur¬ 
face water, street wash, and other drainage, 78 and 
is, in other words, a drain, 79 and it is sometimes 


68 . NO—Durham v Eno Cotton 
Mills, 57 SE 465, 466, 144 N C. 705, 
11 LRA.N.S, 1163 

69. Ind—Valparaiso v Parker, 47 
NE 330, 331, 148 Ind. 379, 381 

Wyo —Anselmi v City of Rock 
Springs, 80 P 2d 419, 421, 53 Wyo 
223, 116 A.L.R. 1250. 

Sewage consists of human excre* 
ments and refuse animal and vegeta¬ 
ble matter, which constantly and con¬ 
tinuously generates gases —Fuchs v. 
St Louis, 67 S.W. 610, 614, 167 Mo 
620, 57 LR A 136. 

70. Ark—Barton v Drainage Dist 
No 30, 294 SW. 418, 419, 174 Ark 
173 

71. Wyo—Anselmi v City of Rock 
Springs, 80 P2d 419, 421, 53 Wyo 
223, 116 A.BR 1250 

57 C S. p 539 note 9 [a] ( 1 ). 

Sewage and drainage included 

(1) “The National Encyclopaedia, 
9 , 166 (1932), states m connection 
with ‘sewerage’ as follows ‘The 
term is more commonly used for sys¬ 
tems conveying sewage but is also 
applied to “storm sewers” intended 
to convey away storm water, sur¬ 
face water, street wash and other 
drainage ’ ”—Anselmi v City of Rock 
Springs, supra 

(2) “Defendant’s principal conten¬ 
tion is that the drainage is not sew¬ 
age, but ordinary surface drainage 
unaffected by the fact that it is from 
the streets of the town. It is imma¬ 
terial by what name it is called. If 
the water is polluted by the filth 
from the buildings and streets, it 
may well be called ‘sewage’ The 
Universal Dictionary says ‘sewage’ 
includes the water by which the foul 
matter, which passes through the 
drams, conduits, or sewers of a town, 
is carried off, the waste water of 


baths, washhouses, and other domes¬ 
tic operations, and of the greater 
part of the surface drainage of the 
area drained Ulmen v. Mt Angel, 
112 P 529, 530, 57 Or 547, 36 LRA, 
NS, 140. 

72. Ark.—Barton v. Drainage Dist 
No 30, 294 SW. 418, 419, 174 Ark 
173. 

57 C J. p 539 note 9 [d] 

73. NC-Durham v Eno Cotton 
Mills, 57 SE 465, 466, 144 NC 705, 
11 LRA.,NS, 1163 

74. Ark.—Atkinson v City of Pine 
Bluff, 76 SW.2d 982, 983, 190 Ark 
65. 

Colo—City of Denver v. Dumars, 80 
P 114, 115, 33 Colo 94 
Fla-—Ft. Myers v State, 117 So 97, 
104, 95 Fla 704 

Mo—Terminal R. R. Ass’n of St 
Louis v City of Brentwood, 230 S 
W 2 d 768, 769, 770 
Okl—Sand Springs v Hohl, 216 P 
138, 140, 90 Okl 124. 

SC—Marshall v Rose, 49 S.E,2d 720, 
723, 213 SC 428 

Tex.—Texas Bitulithic Co. v Dallas 
Consol. Electric St R Co, Civ 
App, 248 S.W 746, 748. 

Wis—Trustees of University Co-op 
Co v City of Madison, 288 N.W. 
742, 745, 233 Wis 100. 

Wyo —Anselmi v City of Rock 
Springs, 80 P.2d 419, 420, 421, 422, 
53 Wyo. 223, 116 ALR. 1250. 

75. Mo —Terminal R. R Ass’n of St 
Louis v. City of Brentwood, 230 S 
W.2d 768, 769. 

76. Ark—Atkinson v. City of Pine 
Bluff, 76 S.W.2d 982, 983, 190 Ark 
65. 

Mich.—Lake Tp., Macomb County v 
Millar, 241 NW. 237, 239, 257 Mich 
135. 

Mo.—Terminal R. R. Ass'n of St. 
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Louis v City of Brentwood, 230 S. 
W 2d 768, 769, 770 

SC—Marshall v Rose, 49 S E 2d 720, 
723, 213 S C. 428 

Wis-—’Trustees of University Co-op 
Co v City of Madison, 288 NW. 
742, 745, 233 Wis 100 
Wyo —Anselmi v. City of Rock 
Springs, 80 P 2d 419, 420, 421, 422, 
53 Wyo 223, 116 ALR. 1250. 

57 C J p 541 note 57. 

77. Wyo—Anselmi v. City of Rock 
Springs, supra 

78. Wyo —Anselmi v. City of Rock 
Springs, supra 

Purpose of storm sewer 

( 1 ) To carry off flood water—City 
of Denver v. Dumars, 80 P 114, 115, 
33 Colo 94. 

( 2 ) No road or pavement can he 
properly constructed without provid¬ 
ing for the drainage of the surf.ace 
water, and in road building this is 
usually taken care of by surface 
drainage, but this is not practical in 
paving in cities as a general rule, 
and it is a necessary incident in most 
cases to arrange for the disposition 
of this surface water by storm sew¬ 
ers—Sand Springs v. Hohl, 216 P 
138, 140, 90 Okl. 124. 

(3) Storm sewers are, in the main, 
auxiliaries to drainage, and usually 
are constructed along with, and be¬ 
come a part of, a paving program — 
Ft Myers v. State, 117 So. 97, 104, 
95 Fla. 704. 

79- Tex —Texas Bitulithic Co. v. 
Dallas Consol. Electric St. R. Co., 
Civ,App, 248 S.W. 746, 748. 

Wyo —Anselmi v City of Rock 
Springs, 80 P.2d 419, 420, 53 Wyo. 
223, 116 A.LR 1250. 

“Sanitary sewer” distinguished 
Okl—Sand Springs v. Hohl, 216 P. 
138, 140, 90 Okl 124. 
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called a “drainage sewer.” 80 The term “sanitary 
sewer” signifies a system conveying sewage, 81 that 
is, waste water and refuse from houses and towns. 82 
A “combined sewer” is one which functions both 
as a storm sewer and a sanitary sewer. 83 

In considering the word “sewer” etymologically, 
it has been said that it comes from the word “sew,” 
meaning to dram, 84 and that originally it meant an 
artificial conduit for water drainage, encompassed 
with banks on both sides to convey surface waters 
into the sea and thereby preserve the adjacent lands 
from inundation. 85 Thus the word “sewer” was 
formerly defined to mean a fresh-water trench, ar- 
tifically made, encompassed with banks on both sides 
to carry surface water into the sea; 86 a small cur¬ 
rent or little river. 87 It seems, accordingly, that the 
term “sewer” as meaning a storm sewer was in 
general use earlier than the meaning of sanitary 
sewer. 88 More recently, however, and probably 
from the appropriation of the word “sewer” m acts 
and ordmances to the common conduits for liquid 
filth, the term is usually associated with such use. 89 
In modern usage the word “sewer,” at times under 
special circumstances, 90 may not include a storm 
sewer, 91 or it may apply only to a drainage sewer, 92 


and not include a sanitary sewer. 93 However, in 
the absence of anything which would indicate a 
limitation on the meaning of the term, 94 the word 
“sewer” will be construed as meaning both storm and 
sanitary sewers 95 

The word “sewer” is defined as meaning an ar¬ 
tificial, usually subterranean, conduit to carry ofE 
water and certain waste matter, as (a) surface water 
due to rainfall; 96 (b) household waste, as slops, 
waste water from sinks, baths, etc., and excreta 
consisting of urine, or feces; (c) waste water from 
industrial works; 97 a large underground passage 
for fluid and feculent matter, the refuse and filth 
necessarily present in populated centers, by means 
of which this matter is carried off; 98 a large and 
generally, though not always, underground passage 
or conduit for fluid and feculent matter from a house 
or houses to some other locality, usually the place 
of discharge; 99 an artificial canal or conduit, usually 
subterranean, now used to carry waste water and the 
refuse from houses and towns; 1 a closed or covered 
waterway for conveying and discharging filth, ref¬ 
use, and foul matter, liquid or solid; 2 a drain or 
passage to carry off water and filth underground; 3 


SO. Mo—Terminal R R Ass'n of 
St Louis v. City of Brentwood, 230 
S.W 2d 768, 769 

81. Wyo.—Anselmi v. City of Rock 
Spring's, 80 P 2d 419, 421, 53 Wyo 
223, 116 A.LR 1250 

82. Wyo—Anselmi v. City of Rock 
Springs, supra. 

83. Wyo.—Anselmi v. City of Rock 
Springs, supra. 

84. Eng —Sutton v. Norwich, 27 L J 
Ch 739, 742 

85. Wyo.—Anselmi v City of Rock 
Springs, 80 IP 2d 419, 420, 421, 53 
Wyo 223, 116 A.LR. 1250 

86 . Wyo—Anselmi v. City of Rock 
Springs, supra 

57 C J. p 540 note 30. 

87. RX—Wetmore v. Fiske, 5 A 375, 
378, 15 R.I. 354. 

88 . Wyo.—Anselmi v. City of Rock 
Springs, 80 P.2d 419, 420, 421, 53 
Wyo 223, 116 AL.R. 1250. 

Transition in use 

"In the New International Ency¬ 
clopaedia, 2d Ed, Vol 20, p 757 
(1916), it is stated. ‘In most of the 
larger cities provisions for surface 
drainage preceded the introduction 
of sanitary sewers Convenience 
gradually led to the use of these sur¬ 
face or storm sewers for the disposal 
of liquid and then of solid house 
wastes, the connections for the lat¬ 
ter purpose often being surreptitious 
at first. As public water supplies 
were introduced and the per capita 


water consumption greatly increased, 
the disposal of the water thus 
brought into the houses often became 
even more serious a matter than the 
removal of surface and ground drain¬ 
age This led to the construction of 
sewers on the combined plan ’ ”—An- 
selmi v. City of Rock Springs, supra 

89. R I.—Wetmore v. Fiske, 5 A. 375, 
378, 15 RI. 354. 

90. Wyo,—Anselmi v. City of Rock 
Springs, 80 P 2d 419, 420, 53 Wyo 
223, 116 A LR 1250. 

91. Wyo—Anselmi v. City of Rock 
Springs, supra 

92. Mo —Terminal R. R Ass’n of St. 
Louis v City of Brentwood, 230 S 
W 2d 768, 739, 770 

93. Mo —Terminal R. R Ass’n of St. 
Louis v. City of Brentwood, supra 

94. Wyo—Anselmi v City of Rock 
Springs, 80 P.2d 419, 422, 53 Wyo. 
223, 116 A.LR. 1250 

95. Wis —Trustees of University 
Co-op Co v. City of Madison, 288 
NW 742, 745, 233 Wis. 100 

Wyo —Anselmi v City of Rock 

Springs, 80 P 2d 419, 422, 53 Wyo 
223, 116 ALR. 1250. 

96. Tex—Town of Freeport v. Sel¬ 
lers, 190 S.W.2d 813, 814, 144 Tex 
389. 

Wyo.—Anselmi v. City of Rock 
Springs, 80 P.2d 419, 420, 53 Wyo. 
223, 116 AL.R 1250 

97. Wyo—Anselmi v. City of Rock 
Springs, supra. 
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98. Mich —Lake Tp , Macomb Coun¬ 
ty, v. Millar, 241 N.W. 237, 239, 
257 Mich 135 

57 C.J. p 540 note 31 [a]. 

Similarly defined 

“A passage or canal underground 
by which filthy, corrupt, and offen¬ 
sive matter may run off or may be 
carried off by water ”—Clark v CPeck- 
ham, 9 R.I. 455, 467. 

99. Pa.—Cheltenham & Abmgton 
Sewerage Co. v Public Service 
Commission of Pennsylvania, 162 
A 469, 473, 107 Pa Super. 225. 

57 C J. p 540 note 31. 

1 . Wyo—Anselmi v. City of Rock 
Springs, 80 P 2d 419, 421, 53 Wyo 
223, 116 ALR. 1250. 

2 . Pa —Cheltenham & Abmgton 
Sewerage Co. v Public Service 
Commission of Pennsylvania, 162 
A 469, 473, 107 Pa Super. 225. 

57 C J p 640 note 24 
Closed or covered waterway 
N J —State Board of Health v. Jer¬ 
sey City, 35 A. 835, 838, 55 N.J. 
Eq 116. 

3. Wyo—Anselmi v. City of Rock 
Springs, 80 P.2d 419, 421, 53 Wyo. 
223. 116 ALR 1250. 

57 C.J. p 540 note 27. 

Similarly defined 

(1) A drain or passage to convey 
water or filth underground. 

Neb—Hanscom v Omaha, 7 NW. 

739, 742, 11 Neb. 37, 43 
RI—Wetmore v. Fiske, 5 A. 375, 378, 
15 RI. 354. 
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a ditch ; 4 a drain.;® a subterraneous canal® or chan- Sewers are treated in various connections through- 
nel 7 throngb which water mns off,® particularly in out the title Municipal Corporations. The creation 
cities . 9 of offices or departments dealing with sewers, the 

term of office, powers, and duties are discussed m 
As generally understood in law, the term “sewer” §§ 6 i7_62S. Tort liability for defects in sewers is 

has reference to the underground canal or passage treated in §§ 873-894. The power of municipalities 

by means of which cities are drained and the filth to eonstruct and maintain sewers is treated in § 

or refuse liquids are earned to the sea, river, or and i ia bihty by reason of such construction 

other places or reception, 19 and ordinarily is ap- and main t e nance is treated in § 1235. The right to 

plied to drains m the city, whether of water or levy gpe(da j asseS sments for sewer construction is 

filth or both; 11 but it has also been applied to an discussed in § 1318, and the regulation and use of 

underground structure for conducting the water of pu bi ic sewers are treated in §§ 1802-1806. For other 

a natural stream, 12 and the word “sewer” is some- spe0lde references consult the title index, 

times defined as meaning an artificial watercourse 

for draining marsh land and carrying off surface Sewers are also treated in various other connec- 
water into a river or sea. 13 tions throughout this work. Condemnation of land 

for sewer purposes is treated in Eminent Domain § 
There is nothing in the nature of a sewer which 451 c. The public easement in a highway may in- 

excludes it from being made, m whole or in part, elude the right to make sewers as stated in High- 

out of a natural waterway . 14 Usually, but not neces- * ways § 139. Mandamus for the purpose of compel- 
sarily, sewers are closed , 16 and generally are covered ling duties with respect to sewers is treated 111 

over to prevent the escape and dissemination of foul Mandamus § 180 f. The attractive nuisance doctnne 

odors and noxious gases and to conceal the passage has been held inapplicable to sewers and sewer ex- 

of their contents through the streets . 16 cavations as stated in Kegligenee §§ 29(12) e, 41. 

The duty of a railroad to eonstruct sewers is dis- 
Sewers are constructed as sanitaiy measures for cussed ^ Railroads § 186 b (2). 
the public good ; 17 and both storm and sanitary 

sewers subserve the public health 18 It has been Tor other specific references see Sewage or Sewer- 

said that sanitary sewers are much more complicated age ante; and consult the Descriptive-Word Index. 

and costly systems than are drainage sewers . 19 _ 7 T , (( > , ,, 

J J Trunk sewer In general usage a “trunk sewer 77 

“Sewer” has been distinguished from “culvert” see is one which bears the same relation to an entire 

25 C JS. p 25 note 40, “ditch 77 see 27 C.J.S. p 505 sewer system that the trunk of a tree bears to its 

note 14, and “dram 77 see Drains § 1. branches, or the mam stream of a river bears to its 

( 2 ) "A drain or passage to carry 
off water under ground.”—Clark v 
Peckham, 9 R I. 455, 467 

4. Tex — Town of Freeport v. Sel¬ 
lers, 190 SW.2d 813, 814, 144 Tex 
389. 

57 C JT. p 540 note 25 

5. Tex—Town of Freeport v. Sel¬ 
lers, 190 S W 2d 813, 814, 144 Tex. 

389. 

57 C J p 540 note 26. 

6 . Neb—Hanscom v Omaha, 7 N. 

W 739, 742, 11 Neb. 37. 

A subterranean canal 
El.—Clark v. IPeckham, 9 R.I. 455, 

467. 

7. Mo—Fuchs v St Louis, 67 S W 
610, 614, 167 Mo. 620, 67 L.R.A 
136 

57 C J P 541 note 36. 

8 . NH. — Gale v. Town of Dover, 44 
A. 535, 68 N.H. 403 

9 . Iowa—Aldrich v. Paine, 76 N.W 
812, 814, 106 Iowa 461. 

57 C J. p 541 note 37. 

10 . Ind—Valparaiso v. Parker, 47 N 
m 330, 331, 148 Ind 379. 


Wyo —Anselmi v. City of Rock 
Springs, 80 P 2d 419, 422, 63 Wyo 
223, 116 A LR 1250. 

11 . Iowa—Aldrich v Paine, 76 N.W 
812, 814, 106 Iowa 461 

Wyo —Anselmi v. City of Rock 
Springs, 80 P.2d 419, 421, 63 Wyo 
223, 116 ALR, 1250. 

12. Wyo,—Anselmi v. City of Rock 
Springs, supra. 

57 C J. p 540 note 33. 

13. Wyo.—Anselmi v. City of Rock 
Springs, supra 

14. Mich.—Clay v. City of Grand 
Rapids, 27 N.W 596, 599, 60 Mich 
451. 

Wyo—Anselmi v City of Rock 

Springs, 80 lP.2d 419, 421, 53 Wyo. 
223, 116 A.LR 1250. 

15. Iowa—Aldrich v Paine, 76 N.W. 
812, 814, 106 Iowa 461. 

Wyo.—Anselmi v. City of Rock 
Springs, 80 P 2d 419, 421, 53 Wyo 
223, 116 ALR. 1250. 

16. Ark.—Barton v. Drainage Dist 
No 30, 294 SW. 418, 419, 174 Ark. 
173. 


Mo—Mound City Land & Stock Co 
v Miller, 70 S.W. 721, 724, 170 Mo. 
240, 94 Am S R 727. 

Or—Pioneer Real Estate Co. v. City 
of Portland, 247 P. 319, 321, 119 
Or. 1. 

17. Mo.—Fuchs v St Louis, 67 S.W. 
610, 614, 167 Mo. 620, 57 L.R A. 
136. 

Similarly expressed 

“A sewer is employed for the con¬ 
venience of the people, and its prime 
purpose is for the benefit of the 
health of the public ” 

Mich—Lake Tp , Macomb County, v. 
Millar, 241 NW. 237, 239, 257 Mich 
135—Clinton v. Spencer, 229 NW 
609, 614, 250 Mich. 135 
Ohio.—Roebling v. City of Cincin¬ 
nati, 132 N.E. 60, 64, 102 Ohio St 
460. 

18. Wyo.—Anselmi v. City of Rock 
Springs, 80 P2d 419, 422, 53 Wyo. 
223, 116 A.L.R. 1250. 

19 . Mo —Terminal R. R. Ass’n of St 
Louis v. City of Brentwood, 230 S. 
W.2d 768, 770. 
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tributaries. 20 It is sometimes called a “trunk line 
sewer,” an “intercepting sewer,” or a “trunk line 
intercepting sewer.” 21 

Other phrases employing tbe word “sewer” are 
set out m tbe note, 22 and for additional phrases as 
to which more recent adjudications have not been 
found see 57 C.J. p 541 note 50-p 542 note 70. 

SEX. The sum of the peculiarities of structure and 
function that distinguish a male from a female 
organism; the character of being male or female. 23 

Under the Nineteenth Amendment to the federal 
Constitution, the United States or any state may 
not deny or abridge the right of United States 
citizens to vote on account of sex as stated in 
Elections § 8 b (2). Sex as affecting competency 
and qualification for jury service see Grand Juries 
§ 6 n, and Juries § 136. For other specific refer¬ 
ences see the Descriptive-Word Index. 

SEXAG-ESIMA SUNDAY, In ecclesiastical law, 
the second Sunday before Lent, being about the 
sixtieth day before Easter. 24 

SEXTANS. Latin, in Roman law, a subdivision of 
the “as,” containing two “unciae;” the proportion 
of two twelfths, or one sixth. 26 

SEXTON. A person who has the care of a house of 
public worship, and who discharges certain duties 
connected therewith, which differ more or less, ac¬ 
cording to the requirements or practice of the reli¬ 
gious sect to which the congregation belongs for 
whom he acts; the keeper of the holy things be¬ 
longing to the divine worship. 26 

20. Mont.—Rush v. Grandy, 213 P 
242, 243, 66 Mont 222. 

65 C.J p 181 note 98. 

21. Mich—Berston v. City of Flint, 

142 N.W 576, 577, 578, 176 Mich 
266. 

Intercepting- sewer as proper for 
county to build see Counties § 167. 

22. Phrases 

( 1 ) “Combined sewer” defined see 
supra p 131 note 83. 

( 2 ) “Common sewer” is a term ap¬ 
plied to a structure underground 
constructed by a city, not only to 
carry off sewage from the houses and 
streets, but also to conduct surface 
water and the waters of a natural 
stream.—Anselmi v City of Rock 
Springs, 80 P2d 419, *21, 53 Wyo. 

223, 116 A.L.B. 1250—57 C.J. p 541 
note 51. 

(3) “Drainage sewer” see supra p 

131 note.8© • : ,, 

(4) “Sanitary sewer” defined see 

supra p 131 notee 81, 82 J < 


SEXUAL. Pertaining to, or associated with, sex, as 
sexual differentiation; specifically, pertaining to sex 
as concerned in reproductive processes, as the sexual 
instinct or impulse. 27 It is synonymous with “ve¬ 
nereal,” and is so accepted m common usage. 28 

S. F. As an abbreviation for “San Francisco” and 
for “scire facias” see 1 C.J.S. p 276 note 5. 

SHACK, COMMON OF, See Common Lands § 4 

b (2). 

SHACKERS. A term applied to hogs fed on mast, 
such as beech-nuts and acorns. 29 

SHADE TREES. Statutes making it an offense to 
cut down shade trees are treated in the C.J.S. title 
Trespass § 149, also 63 C.J. p 1082 note 25. Shade 
trees are also treated in various connections in the 
title Municipal Corporations, and for specific refer¬ 
ences see the title index sub verbo “Streets or other 
public ways.” 

SHADOWGRAPH. A silhouette taken by the photo¬ 
graphic process. 30 

SHAFT. The word “shaft” has various significa¬ 
tions, 31 and it may be applied to an architectual 
column, to the trunk or mam stem of a tree, to the 
central stem or body of a feather, or to an ar¬ 
row, 32 and it may mean an opening in the ground or 
in a structure, 33 and it has many other applica¬ 
tions, 34 but it is said to eonvey to the ordinary 
mind the general idea of a body having considerable 
length in proportion to its diameter, more or less 
rounded or cylindrical in form, and continuous from 
end to end. 35 

31. Or—Franklin v. Webber, 182 IP. 
819, 820, 93 Or. 151. 

Phrases 

( 1 ) “Line or main shaft;” in a 
factory, a bar of considerable length, 
usually bearing a number of pul¬ 
leys by which power is transmitted 
to countershafts —Hohenstem-Hart- 
metz Furniture Go v Matthews, 92 
NE 196, 199, 46 IndApp. 616—57 C. 
J. p 543 note 17. 

( 2 ) Other phrases as to which 
more recent adjudications have not 
been found see 57 C.J. p 644 notes 
18-22, 24, 27. 

32. Iowa —Peterson v. Modern 

Brotherhood, 101 NW 289, 291, 
125 Iowa 562, 67 LRA. 631. 

33. Or.—Franklin v Webber, 182 P. 

* 819, 820, 93 Or. 151. 

34. Iowa —Peterson v. Modem 

Brotherhood, 101 N.W. 289, 290, 

291, 125 Iowa 562, 67 LRA. 631. 

35. Iowa —Peterson v* Modern 

Brotherhood, supra. 


23. Black LD. 

Sex perversion see the C.J.S. title 

Sodomy § 1 . 

24. Black LD. 

25. Black L.D. 

26. NT—Stern v. Congregation 
Schaare Rachrmn, 2 Daly 415, 417 

27. Webster New Int D. 

Phrases 

(1) “Sexual intercourse” defined 
see 46 C.J S. p 1109 notes 66-70. 

( 2 ) “Sexual perversity” see the C 
J S title Sodomy § 1. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 57 C.J, p 543 notes 93- 
97 

28. Or—State v Hollinshead, 151 P. 
710, 711, 77 Or. 473. 

29. N.Y —Bartlett v Hoppock, 34 
N.T. 118, 119, 88 Am.D 428. 

3d. Mo—FTankel v. German Tyron 
lean Alps Co, 97 S.W. 961, 962, 121 
Mo App. 51. * 
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"Shaft” is defined as meaning a handle or haft; 
a shaven or smooth rod; 36 a lengthy shafting. 37 
More specifically, it means an axle, mandrel, arbor, 
or other long and usually cylindrical bar, especially 
if rotating, and subject to torsional stress; as a 
steamer shaft, a flywheel shaft, 33 a revolving bar 
to convey the force which is generated by some 
prime mover to the different working machines 39 

In medical terminology, a "shaft” is defined as 
an elongated rod-like structure, as the part of a 
long bone between the epiphyseal extremities. 40 

The word "shaft” has been distinguished from 
"shafting.” 41 

A master’s liability for injury to his servant due 
to defective shafts is discussed in Master and Serv¬ 
ant § 221, and "shaft,” as a mining term, is defined 
in Mines and Minerals § 3 h. Consult also the 
indexes to these titles for references to the word 
as employed in other connections. 

SHAFTING'. A revolving shaft connecting the pow¬ 
er to machinery; 42 a system of connecting shafts for 
co mmun icating motion; 43 a system of stout rods 
or shafts, usually cylindrical, mounted in bearings, 
and serving to carry pulleys, gear wheels, or the 
like, for communicating power; 44 the system of 
shafts which connects machinery with the prime 
mover, and through which motion is communicated 
to the former by the latter. 45 The general term 
"shafting” has been held to include countershafts, 46 
pulleys which are necessary attachments of the 
countershaft, 47 and set screws attaching parts of a 
machine to the shaft. 48 


The term "shafting” has been distinguished from 
"shaft” see ante note 41. 

SHAKE. The noun "shake” is defined generally as 
meaning the act or an act of shaking; a senes of 
jolts, jerks, or other quick oscillatory movements, 
or one of such a series of movements; concussion; 
agitation; jog, shock. 49 

As applied to timber, a "shake” is an opening of 
the grain, caused by rapid growth of the tree 50 

As a verb, the word "shake” means to move 
rapidly and shortly to and fro or up and down. 51 

Shakedown , shake down . As a noun the word 
"shakedown” means an act or process of shaking 
down; 52 but in slang the word has a well-defined 
meaning and signifies an instance or means of de¬ 
priving one of money by persuasion or compul¬ 
sion. 53 

The verb "to shake down” means to force (one) 
to give up money. 54 

SHALE. A rock formed by the consolidation of 
clay, mud, or silt, having a finely stratified or lam¬ 
inated structure. 55 It presents almost endless 
varieties of texture and composition, passing, on the 
one hand, into clays, or, where much indurated, into 
slates and argillaceous schists; on the other into 
flagstones and sandstones; or again through cal¬ 
careous gradations into limestone, or through fer¬ 
ruginous varieties into clay ironstone, and through 
bituminous kinds into coal. 56 

SHALL. An irregular, 57 future, 58 auxiliary 59 verb, 


38. Iowa —'Peterson v. Modern 

Brotherhood, supra 

37. Mo —Cole v North American 
Lead Co, 112 SW. 753, 754, 130 
Mo App 253. 

38. Mo —Cole v. North American 
Lead Co , supra 

39. Ind —Hohenstein-Hartmetz Fur¬ 
niture Co v Matthews, 92 NE. 196, 
199, 46 Ind App 616 

40. Stedman Med X> 

The medical profession are agreed 
that the shaft of a bone is something 
entirely distinct from the malleolus 
process.—Peterson v Modern Broth¬ 
erhood, 101 NW 289, 290, 125 Iowa 
562, 67 L.RA. 631. 

41. In mechanics 

“Shafting" appears to have a dif¬ 
ferent meaning in mechanics from 
“shaft ”—Cole v. North American 
Lead Co, 112 S.W. 753, 754, 130 Mo 
APP 253. 

42. Ohio.—-National Coal Co v. 
Potts, 2 Ohio App 338, 344, 19 Ohio 
CirCt,N.S„ 379, 383. 34 Ohio Cir 
Ct. 65*. 


Phrases 

(1) “Flexible shafting” defined see 
36 C.J.S. p 1026 note 88. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 57 C J p 544 notes 36- 
38 

43. Mo —Cole v North American 
Lead Co, 112 SW 753, 754, 130 Mo 
App 253 

44. Mo —Cole v. North American 
Lead Co , supra 

Wis—Van de Bogart v Marinette, 
etc, Paper Co, 112 N.W. 443, 447, 
132 Wis 367 

45. Wis—Van de Bogart v. Mari¬ 
nette, etc, (Paper Co, supra. 

57 C J p 544 note 31 

46. Ind —Hohenstein-Hartmetz Fur¬ 
niture Co. v Matthews, 92 NE 
196, 198, 46 Ind App 616. 

57 C J. p 544 note 32. 

47. Ind —Hohenstein-Hartmetz Fur¬ 
niture Co v. Matthews, supra. 

48. Wis-—Van de Bogart v. Mari¬ 
nette, etc., Paper Co, 112 N.W. 443, 
447, 132 Wis 367. 

57 C J p 544 note 34. 
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49. New Standard D 

50. TT.S—Kramer v. Mills Lumber 
Co, CCA Mo, 24 F 2d 313, 315, 
60 ALR 366 

51. New Standard D 

52. N C —State v Sawyer, 29 SB 
2d 34, 37, 224 NC 61. 

53. NC—State v. Sawyer, supra. 

54. NC—State v. Sawyer, supra 

55. U S —R J. Funkhouser & Co v. 
Fiske & Co., CCA Pa, 106 F2d 
679, 680 

57 C J p 544 note 39 

58. U S —R J. Funkhouser & Co. v. 
Fiske & Co., supra 

57. N J —Public Serv. Electric Co 
v. Board of Public Utility Comrs., 
96 A. 1013, 1015, 88 N.J.Law 603 

58. Ark—Fort Smith Gas Co. v 
Kmcannon, 150 SW2d 968, 97Q, 
202 Ark 216. 

59. Ark.—Fort Smith Gas Co. v. 
Kmcannon, supra. 

57 C.J. p 545 note 43. 
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sometimes referred to as the imperative “shall,” 60 
the imperative auxiliary “shall,” 61 the mandatory 
“shall.” 62 

The word “shall” is elastic, 63 and is not of inflexi¬ 
ble signification, 64 and it has been said that its 
various meanings range under two general classes, 
according as it is used, as implying futurity or im¬ 
plying a mandate. 65 The word is sometimes used 
as expressive of condition apart from futurity, 66 
and it frequently is used in the sense of “may” 67 or 
“will,” 68 and it may be used in the preterit sense 
of “must.” 69 

“Shall” has been held to be synonymous with 
“may” see 57 C.J.S. p 459 notes 25, 28, “must” see 
64 C.J.S. p 1080 note 40, and “will,” 70 and “shall” 
has also been distinguished from “will.” 71 

Phrases employing the word “shall” are set out 
in the note. 72 


Expressing Time 

Various statements have been made by the courts 
as to the signification of the word “shall” when used 
to express the time concept, and it has been stated 
that in relation to time “shall” does not always ex¬ 
press an absolute limitation. 73 It has been said that 
“shall” sometimes expresses futurity 74 only, 75 and 
implies no idea of obligation; 76 that “shall” na¬ 
turally imports futurity, 77 or commonly, 73 or usual¬ 
ly, 79 refers to the future, 80 and indicates action to 
be had in the future; 81 that in common and ordi¬ 
nary usage, 82 unless accompanied by qualifying 
words which show an intent to the contrary, 83 “shall” 
always refers to the future. On the other hand, 
it has been said that “shall” is not always, or per¬ 
haps not most frequently, used in the auxiliary fu¬ 
ture sense. 84 Such statements are not necessarily m 
conflict since, m early English, “shall” was mainly 
used m all persons to express simple futurity, 85 but 
in modern English “shall” primarily denotes obli- 


60. Neb—Howard v Jensen, 219 N 
W 811, 812, 117 Neb 102 

Pa—(Connell v Board of School Di¬ 
rectors of Kennett Tp , 52 A 2d 645, 
647, 356 Pa 585—In re Fear, 26 A 
2d 457, 459, 344 Pa 624—Appeal of 
Anderson, 64 A 443, 444, 215 Pa 
119. 

61. Cal—Thomas v Driscoll, 108 P 
2 d 43, 45, 42 Cal App 2d 23. 

62. Cal—Yee Kee Chong v. Pacific 
Freight Lines, 164 P.2d 43, 45, 72 
Cal App 2d 219 

&.C—Ex parte Tolbert, 34 S,E 2d 49, 
50, 206 S C 300 

Tenn —Home Telegraph Co v Nash¬ 
ville, 101 SW 770, 773, 118 Tenn 
1, 11 AnnCas. 824. 

63. Minn.—In re Trusteeship of 
First Minneapolis Trust Co, 277 
NW. 899, 902, 202 Minn 187 

64. Mass—City of Boston v Quincy 
Market Cold Storage & Warehouse 
Co, 45 N.E 2d 959, 965, 312 Mass. 
638. 

65. Me—Cunningham v. Long, 135 
A. 198, 201, 125 Me 494. 

66. Eng—Metcalf v. Williams, 
[1914] 2 Ch. 61, 64 

67. U.S—U S. v. Boyd, CCNT, 
24 F 692, 695 

Minn—Jerome v Burns, 279 NW 
237, 240, 202 Minn 485 

Mo —State ex rel Hanlon v. City of 
Maplewood, 99 SW2d 188, 141, 

231 Mo App 739 

Tenn —Sanford Realty Co v City 
of Knoxville, 110 S.W2d 325, 327, 
172 Tenn. 125. 

68 . US-U S. v. Boyd, C.C.N.Y., 24 
F 692, 695. 

69. Cal.—National Auto & Cas. Ins 
Co v. Garrison, 173 P.2d 67, 68 
76 Cal App 2d 415. 


'Io—State ex rel Hanlon v City of 
Maplewood, 99 S.W 2d 138, 141, 231 
Mo App 739 

Ohio —Christman v State ex rel 
Norris, 187 NE. 584, 586, 45 Ohio 
App 541. 

Pa—Specht v. Moyer, 10 PaDist. & 
Co 311. 

W Va—Buskirk v State-Planters’ 
Bank & Trust Co., 169 SE 738, 
740, 113 W Va, 764. 

57 C.J. p 546 note 65 

70. Tenn —Tennessee Cent R. Co 
v. Morgan, 175 S W. 1148, 1153, 132 
Tenn. 1 

71. Cal —Chenoweth v Chambers, 
164 P 428, 431, 33 Cal.App 104 

72. Phrases 

(1) “Shall attach" see 7 C J S p 
168 note 42 

(2) “Shall be” as indicating the 
future and not the past see 10 C.J S 
p 215 note 26 

(3) “Shall expire" see 35 C J S p 
214 note 80 

(4) “Shall have" see 39 C J.S p 
782 note 96 

(5) Other phrases employing the 
word “shall" and as to which more 
recent adjudications have not been 
found see 57 C.J p 546 note 66 -p 547 
note 11, p 551 note 47-p 552 note 20, 
p 556 note 42-p 557 note 91 

73. Ohio.—Richter v. Anderson, 10 
N E 2d 789, 791, 56 Ohio App. 291 

74. La.—State v. Spence & Gold- 
stem, Inc, App , 6 So 2d 102, 105 

Pa—Damiani v. Lobasco, 79 A2d 
268, 271, 367 Pa, 1. 

W.Va—Buskirk v. State-Planters’ 
Bank & Trust Co., 169 S.E. 738, 740, 
113 W Va, 764. 

57 C.J. p 545 note 54. 
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75. U S —Brown v Southern R Co , 
Tenn., 187 F. 481, 484, 109 CCA 
333 

Pa—Damiani v. Lobasco, 79 A 2d 268, 
271, 367 Pa 1. 

76. U S —Brown v Southern R. Co , 
Tenn, 187 F. 481, 484, 109 CCA. 
333 

Pa—Damiani v Lobasco, 79 A 2d 268, 
271, 367 Pa 1. 

77. N J —National State Bank of 
Newark v. Stewart, 39 A 2d 435, 
437, 135 NJEq 603. 

78. Tex—Ex parte Norton, 21 S.W 
2d 663, 666 , 113 Tex Cr 306. 

79. Cal —(People v Allied Architects' 
Assoc, 257 P 511, 514, 201 Cal. 
428 

La —State v Alden Mills, App., 8 
So 2d 98, 104. 

80. Mass—Ratner v Hill, 170 NE 
69, 71, 270 Mass 249 

Pa—Specht v Moyer, 10 PaDist. & 
Co 311 

57 C J p 545 note 60 

81. La —State v. Alden Mills, App , 

8 So 2d 98, 104. 

82. Md—Hemsley v. McKim, 87 A. 
506, 511, 119 Md 431 

57 C J p 545 note 56. 

83. Colo—Jones v. Stockgrowers' 
Nat Bank, 67 P 177, 179, 17 Colo. 
App 79 

Pa.—Specht v Moyer, 10 Pa.DIst. & 
Co. 311. 

57 C J p 545 note 57. 

84. US —Blalte v Pine Mountain 
Iron & Coal Co, Ky, 76 F. 624, 656, 
22 C C.A. 430 

85. Colo—Jones v. Stockgrowers' 
Nat. Bank, 67 P. 177, 179, 17 Colo. 

i App 79. 
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gation, although in the first person it simply de¬ 
notes future fact, while in the second and third 
persons the idea of obligation remains, and is felt 
to he imposed by the person speaking; hence, “you 
shall” or “they shall” means, “I will compel you or 
them to act,” and, consequently, “you (he or they) 
shall” expresses command or necessity, never simple 
future action. 86 

Statements have also been made to the effct that 
“shall,” in some instances, denotes present time, 87 
and that it is often used in a general sense to in¬ 
clude both past and future, 88 and should be so con¬ 
sidered when a more restricted interpretation is not 
required. 89 


Expressing Mandate, Obligation, Permission 
or Direction 

In general. It is stated in the following subdivi¬ 
sions that the word “shall” always has a mandatory 
meaning, although at times on sufficient reason it 
may be construed as having only a permissive or 
directory meaning, and whether the term, as used m 
constitutional, contractual, statutory, or testamenta¬ 
ry provisions, should be construed to be mandatory 
or directory depends on the intention, and its con¬ 
struction is controlled by the object sought to be 
reached or by the subject matter and context. 90 

Compulsory, peremptory, imperative, or mandato¬ 
ry sense . In common, 91 and ordinary 92 usage, 
“shall” has a compulsory, 98 peremptory, 94 impera¬ 
tive, 95 or mandatory 96 meaning, and it has been 


86 . Cal —Chenoweth v. Chambers, 
164 P. 428, 431, 33 Cal App 104 

87. Cal —Chenoweth v. Chambers, 
supra. 

Betrospective effect 

“While authorities hold that when 
used as indicative of past, present, 
or future operation, the word 'shall’ 
commonly refers to the future 
this will be found to be the result of 
accompanying- words or the use of 
‘shall’ m such connection as necessi¬ 
tates such interpretation Other au¬ 
thorities give the word a present 
or what might be called a retrospec¬ 
tive effect"—Ex parte Norton, 21 S. 
W.2d 663, 666, 113 Tex Cr. 306. 

88 . Md—Hemsley v. McKim, 87 A 
606. 511, 119 Md 431. 

Minn—Fitzpatrick v Simonson Bros 
Mfg Co, 90 NW. 378, 380, 86 
Minn. 140. 

Wis—Plum v. Fond du Lac, 8 N.W 
283, 284, 61 Wis. 393. 

89. Md—Hemsley v McKim, 87 A 
506, 511, 119 Md 431 

Minn—Fitzpatrick v, Simonson Bros 
Mfg. Co , 90 N.W. 378, 380, 86 Minn 
140. 

90. Cal.—Corpus Juris quoted In 
Hall v. Williams, App, 26 F.2d 
8 91, 894. 

67 CJ. p 547 note 12-p 548 note 20 

91. Cal —Corpus Juris quoted in 
People v. O’Rourke, 13 P 2d 989, 
992, 124 Cal.App 752. 

Ill—Weill v Centralia Service & Oil 
Co., 51 N.E 2d 345, 347, 320 Ill App 
397—People ex rel Ledbetter v. 
Hadfield, 45 N.E 2d 45, 47, 316 Ill 
App. 245. 

Kan—Elless v. Rantoul State Bank, 
105 P. 875, 877, 108 Kan 403 
Mass —City of Boston v Quincy 
Market Cold Storage & Warehouse 
Co., 45 N E 2d 959, 965, 312 Mass 
638. 

Pa—Specht v. Moyer, 10 Fa.Dist. & 
Co. 311. { 

57 C.J. p 548 <*ote 21. I 


92 . Cal —Corpus Juris quoted in 

People v. O’Rourke, 13 P 2d 989, 
992, 124 Cal App 752—Pleasant 

Grove Union School Dist v Algeo, 
215 P 726, 61 Cal App 660, 661 

DC—Ballou v Kemp, 92 F.2d 556, 
558, 68 AppD.C 7 

Ill —Weill v Centralia Service & Oil 
Co, 51 NE 2d 345, 347, 320 Ill App. 
397—People ex rel Ledbetter v 
Hadfield, 45 N.E 2d 45, 47, 316 Ill 
App 245 

Minn—In re Trusteeship of First 
Minneapolis Trust Co., 277 N.W 
899, 901, 202 Minn. 187 
Miss—State ex rel Attorney Gener¬ 
al v School Board of Quitman 
County, 181 So 313, 315, 181 Miss 
818 

Tenn—Louisville & N. R Co. v 
Hammer, 236 S W.2d 971, 973, 191 
Tenn 700. 

93. Cal — Corpus Juris quoted in 

People v. O’Rourke, 13 P 2d 989, 
992, 124 iCal App 752—Pleasant 

Grove Union School Dist v Al¬ 
geo, 215 P. 726, 61 Cal App 660 

Ill —Weill v Centralia Service & 
Oil Co, 51 NE2d 345, 347, 320 Ill. 
App 397 

Kan —Elless v. Rantoul State Bank, 
195 P 875, 877, 108 Kan. 403 
Pa—Specht v. Moyer, 10 Pa Dist. & 
Co 311 

Similarly expressed 

“The word 'shall,' I think, must be 
given a compulsory meaning ’’—U 
S ex rel Arcara v. Flynn, D C N.T., 
11 F 2d 899, 900. 

94. Cal —Corpus Juris quoted in 

People v. O'Rourke, 13 P.2d 989, 
992, 124 Cal.App 752, 

Ill.—Weill v Centralia Service & Oil 
Co , 51 N.E 2d 345, 347, 320 Ill.App 
397. 

57 C J p 548 note 28. 

95. Cal. —Corpus Juris quoted in 

People v. O’Rourke, 13 P.2d 989, 
992, 124 Cal App. 752. 
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DC—-Ballou v Kemp, 92 F 2d 556, 
558, 68 App DC 7 

Ill —Weill v Centralia Service & Oil 
Co, 51 N E 2d 345, 347, 320 Ill 
App 397—People ex rel Ledbetter 
v Hadfield, 45 N.E.2d 45, 47, 316 
Ill.App 245. 

N J —State v Shahadi, 61 A 2d 299, 
300, 137 NJLaw 626'—Henderson 
v Weber, 24 A.2d 508, 510, 20 NJ 
Misc 67 

Pa.—In re Fear, 26 A 2d 457, 459, 344 
Pa 624 

Tenn.—Sanford Realty Co. v. City of 
Knoxville, 110 SW2d 325, 327, 172 
Tenn. 125 

Wash—Spokane County ex rel Sul¬ 
livan v Glover, 97 P,2d 628, 631, 2 
Wash 2d 162. 

57 C.J p 548 note 29. 

Generally regarded as Imperative 

Pa—'National Transit Co v. Board- 
man, 197 A. 239, 241, 328 Pa. 450. 

96. Cal —Corpus Juris cited in 

People v. Williams, App. f 145 P2d 
366, 368—Corpus Juris quoted in 
People v O’Rourke, 13 P.2d 9S9, 
992, 124 Cal.App. 752. 

Idaho —Munroe v. Sullivan Min Co., 
207 P.2d 647, 548, 69 Idaho 348 

Ill—Weill v Centralia Service & Oil 
Co, 51 N E 2d 345, 347, 320 Ill. 
App 397 

Iowa—Wisdom v. Board of Sup’rs 
of Polk County, 19 NW2d 602, 608, 
236 Iowa 669—School Tp. No. 76 of 
Muscatine County v. Nicholson, 288 
NW 123, 128, 227 Iowa 290. 

Mass —City of Boston v. Quincy 
Market Cold Storage & Warehouse 
Co, 45 N E.2d 959, 965, 312 Mass 
638. 

Minn —In re Trusteeship of First 
Minneapolis Trust Co., 277 N.W. 
899, 901, 202 Minn. 187. 

Miss —State ex rel. Attorney General 
v. School BoaVd of Quitman Coun¬ 
ty, 181 So 313, 315, 181 Miss. 818. 

Neb—State ex rel. Smith v. Nebras¬ 
ka Liquor Control Commission, 42 
N.W.2d 297, 299, 152 Neb. 676. 
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said that it always, 97 or usually, 98 has this meaning, 
as opposed to a permissive 99 or directory 1 meaning, 
although, as stated infra p 138 notes 34-38, at times 
on sufficient reason it may he construed as having 
only a permissive or directory meaning. 

In its ordinary signification, 2 “shall” is a word of 
command, 3 and is the language of command, 4 and is 
the ordinary, usual, and natural word used in con¬ 
nection with a mandate. 5 In this sense “shall” is 
inconsistent with, 6 and excludes, 7 the idea of dis¬ 
cretion, and operates to impose a duty which may 
be enforced, 8 particularly if public policy is in 
favor of this meaning, 9 or when addressed to public 


officials, 10 or where a public interest is involved, 11 
or where the public or persons have rights which 
ought to be exercised or enforced, 12 unless an intent 
to the contrary appears; 13 but the context ought 
to be very strongly persuasive before it is softened 
into a mere permission. 14 

When the word “shall” is employed with respect 
to a right or benefit to any person, and that right 
or benefit depends on giving the word a mandatory 
meaning 15 or an imperative construction, 16 the pre¬ 
sumption is that the word was used with respect 
to such right or benefit, 17 and it cannot be given a 


NH—North Hampton Racing & 
Breeding Ass'n v. Conway, 48 A.2d 
472, 474, 94 NH 156 
N J —Henderson v Weber, 24 A 2d 
508, 510, 20 NJMisc. 67 
iPa—In re Pear, 26 A 2d 457, 459, 
344 Pa. 824—Specht v. Moyer, 10 
PaDist & Co 311 

Tenn —Louisville & N. R. Co v 
Hammer, 236 S W 2d 971, 973, 191 
Tenn 700 

Tex —Hodges v Coke County, Civ 
App , 196 SW2d 935, 936—Samuell 
v American Mortgage Corporation, 
Civ App, 78 S W 2d 1036, 1040 

W. Va—State ex rel. Boone County 
Coal Corp v. Davis, 56 S E 2d 907, 
913. 

57 C J p 549 note 30. 

Positive mandatory statement 
Cal.—Gordon v Harris, 271 P 779, 
780, 94 Cal-App 682. 

97. Cal.— Corpus Juris quoted in 
People v O’Rourke, 13 P 2d 989, 
992, 124 Cal App 752 

Ill —Weill v. Centralia Service & 
Oil Co , 51 N.E.2d 345, 347, 320 Ill 
App 397 

Pa—Specht v. Moyer, 10 Pa.Dist. & 
Co 311 

57 C J p 548 note 25. 

98. Cal.—People v Williams, App., 
145 P 2d 366, 368. 

99. Ill —Weill v. Centralia Service 
& Oil Co, 51 NE2d 345, 347, 320 
Ill App 397. 

X. Tenn—Louisville & N R. Co v. 
Hammer, 236 SW.2d 971, 973, 191 
Tenn 700. 

8 . Cal.— Corpus Juris quoted In Peo¬ 
ple v O’Rourke, 13 P 2d 989, 992, 
124 Cal App. 752. 

Tex.—Samuell v. American Mortgage 
Corporation, Civ App., 78 S.W.2d 
1036, 1040. 

57 CJ. p 548 note 23. 

3. Cal.-'-Corpus Juris oited in 
Thomas v. Driscioai, 108 P2d 43, 
• 1 45, 42 CahApp 2d 28T-i-Corpus Juris 
quoted in People v O'Rourke, 13 
P2d 989, *992, 124 ’ Cal.App '752. 
Mass—Grant v. Aldermen of Northr 
■ fcamptonj 55 NJ3J 2d 705, ff06, >316 
Mass. 432 * ' ‘ ,, 

57 C.J. p 548 notev<24.' \ » * ' * , i 


[ In its accurate sense, a word of 
command —Brummett v Hewes, 40 
N.E 2d 251, 253, 311 Mass. 142. 

4. US —Anderson v Yungkau, Ky , 
67 SCt 428, 430, 329 US 482, 91 
L Ed 436—Escoe v Zerbst, Kan , 
55 SCt 818, 820, 295 US 490, 79 
L Ed 1566—Lawrence Warehouse 
Co v Defense Supplies Corp, C C 
A Cal , 168 F 2d 199, 201. 

DC—Brown v. Hecht Co, 137 F 2d 
689, 692, 693, 694, 78 U S.App D C. 
98 

N Y —Gay v Pope & Talbot, 47 N Y S 
2d 16, 18, 183 Misc 162. 

5. Ind—City of Lebanon v. Dale, 46 
N E 2d 269, 272, 113 Ind.App. 173. 

6 . Mass —Elmer v. Commissioner of 
Insurance, 23 N.E. 2 d 95, 97, 304 
Mass. 194. 

7. Cal —Corpus Juris Quoted in 
People v O’Rourke, 13 P.2d 989, 
992, 124 Cal App 752 

Iowa—Wisdom v Board of Sup’rs of 
Polk County, 19 N.W,2d 602, 608, 
236 Iowa 669—School Tp. No. 76 
of Muscatine County v Nicholson, 
28 8 NW. 123, 128, 227 Iowa 290 
Mass —Grant v Aldermen of North¬ 
hampton, 55 N£.2d 705, 706, 316 
Mass. 432. 

Pa—In re Fear, 26 A.2d 457, 459, 344 
iPa 824. 

WVa.—State ex Tel, Boone County 
Coal Corp. v Davis, 56 S E 2d 907, 
913. 

67 C J. p 549 note 31. 

8 . Cal.—Corpus Juris quoted in 

People v O’Rourke, 13 P 2d 989, 
992, 124 Cal App. 762 
Ohio.—State ex rel. Smith v Barbell, 
142 N$ 611, 614, 109 Ohio St 246 
Tenn —Sanford Realty Co v City 
of Knoxville, 110 S W 2d 325, 327, 
172 Tenn. 125 

Wash.—Spokane County ex rel. Sul¬ 
livan v. Glover, 97 P 2d 628, 631, 
2 Wash.2d 162 

9. Cal, —Corpus Juris quoted in 

people v O’Rourke, 13 P,2|d 989, 

, t 992,124 Cal.App. 752, 

57 C.J.' p 550 note 3$. . , : ! 

10. Cal —Corpus Juris quoted in 
People vj"O’R ourke,. 13 P.2d< 989, 

| 992, 124 CahAppi 7t52 fc . i. r . I 


Iowa.—Wisdom v. Board of Sup’rs of 
Polk County, 19 NW2d 602, 608, 
236 Iowa 669—School Tp No 76 of 
Muscatine County v. Nicholson, 
288 N.W. 123, 128, 227 Iowa 290 
Neb.—State ex rel Smith v. Nebraska 
Liquor Control Commission, 42 N. 
W 2d 297, 299, 152 Neb. 676. 

57 C.J p 550 note 34 

II- Cal— Corpus Juris quoted in 

People v. O’Rourke, 13 P.2d 989, 
992, 124 Cal App 752. 

III— Crowe v Marshall, 262 Ill App. 
128, 132. 

N J —Fagen v Hoboken, 88 A. 1027, 
1028, 85 N.J Law 297 
Relating to a ministerial act 

The word “shall” is mandatory 
when it relates to a ministerial act 
which involves the public interest — 
People v. O’Rourke, is P.2d 989, 992, 
124 Cal.App. 752. 

12 . Cal.— Corpus Juris quoted in 

People v. O'Rourke, 13 P.2d 98'9, 
992, 124 Cal App. 752. 

Mo—State v. St Louis, 2 S.W2d 713, 
727, 318 Mo. 870. 

13. Cal.— Corpus Juris quoted in 

People v. O’Rourke, 13 P.2d 9 $9. 
992, 124 Cal App 752. 

57 C J p 550 note 37. 

14. Cal — Corpus Juris quoted in 

People v O’Rourke, 13 P.2d 989, 
992, 124 Cal App. 752 
57 C J p 550 note 38. 

15. Ill—Weill v Centralia Service 
& Oil Co, 51 N.E 2d 345, 347, 320 
Ill App. 397. 

57 C J. p 550 note 40. 

16 . Iowa—Wisdom v. Board of 
Sup’rs of Polk County, 19 N.W 2d 
602, 608, 236 Iowa 669—School Tp 
76 of Muscatine County v, Nichol¬ 
son, 283 N.W. 123, 128, 227 Iowa 
290. 

57 C J p 550 note 39. 

17. Iowa.—Wisdom v. Board of 

Sup’rs of Polk County, 19 NW.2d 
602,, 608, 236 Iowa 669—School Tp. 
76 of Muscatine County v Nichol¬ 
son, 288 N.W. 123, 128, 227 Iowa 
290 

57 C.X p 550 note 41. 
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permissive meaning merely; 18 and when a right to 
a person or property is lost or destroyed by a failure 
to do an act within a limited time it is given a 
mandatory effect ; 10 and it ought to be construed as 
meaning “must,” 20 for the purpose of sustaining or 
enforcing an existing nght, 21 but it need not be so 
construed for the purpose of creating a new right. 22 

Expressing obligation . Primarily, 23 and usually, 24 
“shall” denotes, 25 and is expressive of, 26 obliga¬ 
tion, and is commonly a word of imperative obliga¬ 
tion. 27 “Shall” imports the imposition of a duty, 28 
and implies a duty or necessity whose obligation is 
derived from the person speaking 29 

As directory or permissive. The word “shall” is 
frequently used without intending that it be taken 


literally, 30 so that it is not always imperative 31 or 
mandatory, 32 but may be consistent with an exer¬ 
cise of discretion. 33 Accordingly at times, on suffi¬ 
cient reason, 34 or where such intent is indicated, 35 
or where the subject matter requires, 36 the word 
may be construed as being merely directory, 37 or as 
being merely permissive, 38 or as meaning “may,” 39 
especially when it is absolutely necessary to prevent 
irreparable mischief, or to construe a direction so 
that it shall not interfere with vested rights, or con¬ 
flict with the proper exercise of power, by either 
of the fundamental branches of government. 40 The 
word “shall” will be construed to mean “may,” and 
to be merely directory, when by giving it that con¬ 
struction no advantage is lost, 41 no benefit is sacri- 


18. Ill.—Weill v Central la Service 
& Oil Co, 51 N E 2d 345, 347, 320 
Ill App 397 

57 C.J. p 550 note 42 

19 . u S —U S ex rel Arcara v. 
Flynn, DC NT, 11 F 2d 899, 900 

20. Me—Rogers v. Brown, 190 A 

632, 633, 135 Me 117. 

57 C J p 550 note 44. 

21. Me—Rogers v. Brown, supra. 

57 C.J. p 551 note 45. 

22 . U.S —West Wisconsin R Co v 
Foley, Wis, 94 U S 100, 103, 24 
L Ed. 71 

Me—Rogers v. Brown, 190 A. 632, 

633, 135 Me 117. 

23. Cal.—Chenoweth v. Chambers, 

164 P. 428, 431, 33 Cal App. 104. 

24. NJ — State v. Griffin, 90 A 259, 

260, 85 N.J.Law 613 

25. Cal—People v. O’Rourke, 13 P 
2d 989, 992, 124 Cal App 752. 

57 C.J. p 548 note 27. 

26. Eng—Metcalf v. Williams, 

[1914] 2 Ch. 61, 64. 

27. Mass —Elmer v Commissioner 

of Insurance, 23 NE2d 95, 97, 304 
Mass 194 

Similarly expressed 

"Shall” ordinarily imports an im¬ 
perative, rather than a directory, ob¬ 
ligation —State ex rel De Armond 
v. Superior Court of Madison Coun¬ 
ty, 25 N E 2d 642, 643, 216 Ind 641 

28. HI—Gould v Trenberth, 199 A. 
696, 698, 61 R.I. 5 

29. N C —Battle v Rocky Mount, 
72 SE. 354, 355, 156 N C. 329. 

30. D C.—Fields v. U. S, 27 App 
D.C 433, 440 

57 C J. p 552 note 21. 

31. N T — In re St. Lawrence Coun¬ 
ty Toll Brdge, 101 NE 462, 207 
N.Y 582, 585 

Pa— Specht v. Moyer, 10 PaDist & 
Co 311 

57 C.J p 552 note 22. 


32. Me —Corpus Juris cited in 
Rogers v Brown, 190 A 632, 633, 
135 Mo 117. 

Minn —In re Trusteeship of First 
Minneapolis Trust Co, 277 NW 
899, 901, 202 Minn 187—Wenger v. 
Wenger, 274 NW 517, 519, 200 

Minn 436 

Miss —State ex rel Attorney General 
v School Board of Quitman Coun¬ 
ty, 181 So 313, 315, 181 Miss 818 

Tex —Thomas v Groebl, 212 S W 2d 
625, 630, 147 Tex 70. 

57 C.J p 552 note 23 

33. Cal —People v San Bernardino 
High School Dist, 216 P. 959, 961, 
62 Cal App 67 

Pa—Specht v. Moyer, 10 PaDist. & 
Co 311. 

57 C J. p 553 note 24. 

34. Ill—Clark v Patterson, 73 NE 
806, 808, 214 Ill 533, 105 Am S R 
127. 

57 C.J. p 553 note 25 

35. Ala —Corpus Juris cited in 

White v Board of Adjustment of 
City of Birmingham, 15 So 2d 585, 
587, 245 Ala 48 

57 C.J. p 553 note 26. 

36. Mass —City of Boston v. Quincy 
Market Cold Storage & Warehouse 
Co, 45 NE 2d 959, 965, 312 Mass. 
638—Murray v Edes Mfg. Co, 25 
N E 2d 746, 747, 305 Mass 311. 

37 . Cal—In re Mitchell’s Estate, 123 
P 2d 503, 504, 20 Cal 2d 48 

Ill —People ex rel Crowe v. Mar¬ 
shall, 262 Ill App 128, 131, 132 

Iowa—Wisdom v Board of Sup'rs of 
Polk County, 19 NW2d 602, 608, 
236 Iowa 669—School Tp 76 of 
Muscatine County v Nicholson, 288 
NW 123, 128, 227 Iowa 290. 

Mass —City of Boston v Quincy 
Market Cold Storage & Warehouse 
Co, 45 N.E 2d 959, 965, 312 Mass 
638. 

Minn—Jerome v. Burns, 279 N.W 
237, 240, 202 Minn 485. 
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Tex —Thomas v. Groebl, 212 S W 
2d 625, 630, 147 Tex. 70—Smith v 
Curtis, Civ App, 223 S W.2d 712, 
715 

57 CJ. p 553 note 27. 

38. Ala — Corpus Juris cited in 

White v Board of Adjustment of 
City of Birmingham, 15 So 2d 585, 
587, 245 Ala 48 

Ill—Crowe v Marshall, 262 Ill.App 
128, 131, 132 

Mass —City of Boston v Quincy 
Market Cold Storage & Warehouse 
Co, 45 NE 2d 959. 965, 312 Mass 
638—Murray v Edes Mfg Co, 25 
N E 2d 746, 747, 305 Mass 311 

Mmn—Jerome v Burns, 279 N.W. 
237, 240, 202 Mmn 485 

Miss —State ex rel Attorney Gen¬ 
eral v. School Board of Quitman 
County, 181 So 313, 315, 181 Miss 
818 

NJ—In re Norrell’s Estate, 52 A 2d 
407, 410, 139 NJEq 550 

Pa—National Transit Co v Board- 
man, 197 A 239, 241, 328 Pa 450 

57 C J p 554 note 28. 

39 . Ky—Clark v. Riehl, 230 SW2d 
626, 627, 313 Ky. 142. 

Pa—Specht v Moyer, 10 Pa.Dist. & 
Co 311. 

Tex —Thomas v. Groebl, 212 S W 2d 
625, 630, 147 Tex 70—Smith v. 
Curtis, Civ.App, 223 S W.2d 712, 
715. 

57 C J. p 554 note 29. 

40. Pa—Commonwealth ex rel. Bell 
v. Powell, 94 A. 746, 748, 249 Pa 
144, 150—Specht v. Moyer, 10 Pa. 
Dist. & Co. 311 

57 C J p 555 note 31. 

41. Iowa—Wisdom v. Board of 
Sup'rs of P61k County, 19 N.W. 2d 
602, 608, 236 Iowa 669—School Tp 
76 of Muscatine County v. Nichol¬ 
son, 288 N.W. 123, 128, 227 Iowa 
290. 

Pa—Specfat v. Moyer, 10 Pa.Dist. & 
Co 311. 

57 C.J. p 555 note 32. 
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ficed, 42 either to the public or to any individual, 43 
or no right is destroyed, 44 or when no right or 
benefit to any one depends on its imperative use, 45 
or when the provision in which it is found does 
not confer a private right and the public interest 
does not demand a mandatory construction. 46 

Should 

The word “should” is the imperfect of the word 
''shall.” 47 It is an auxiliary verb, 48 and it is used 
either as the conditional present 49 or the past 50 
tense, that is, the preterit, 51 of the verb “shall.” 

“Should” has various shades of meaning, 52 and 
it may be imperative, 53 and employed as a word of 
obligation, 54 having the force or meaning of “must,” 
or “ought to.” 55 In this sense “should” is defined 


as meaning obliged or compelled (to); would have 
(to); must; ought (to); used with an infinitive 
(without to) to express obligation, necessity, or duty 
in connection with some act yet to be carried out. 56 
Thus it has been said that “should” carries, 57 de¬ 
notes, 58 expresses, 59 or implies 60 the sense of 61 
duty 62 or obligation 63 equivalent to compulsion. 64 
In this sense it is not merely advisory, 65 and does 
not carry the idea merely of authority or discre¬ 
tion. 66 However, in its ordinary meaning “should” 
does not express certainty. 67 

The word “should” may be employed merely as 
indicating futurity, 68 and it may be merely di¬ 
rectory. 69 Thus it has been said that the word 
“should” may imply merely 70 a moral obligation, 71 
or the obligation of fitness, 72 propriety, expedien¬ 
cy, 73 and the like. 74 


42. Iowa—Wisdom v. Board of 
Sup’rs of Polk County, 19 NW2d 
602, 608, 236 Iowa 669—School Tp 
76 of Muscatine County v Nichol¬ 
son, 288 NW. 123, 128, 227 Iowa 
290 

Pa—Specht v. Moyer, 10 PaDist & 
Co 311 

57 C J p 555 note 33. 

43. Iowa—Wisdom v. Board of 
Sup’rs of Polk County, 19 N.W.2d 
602, 608, 236 Iowa 669—School Tp. 
No 76 of Muscatine County v 
Nicholson, 288 NW. 123, 128, 227 
Iowa 290. 

Pa—Specht v. IMeyer, 10 Pa.Dist. & 
Co 311. 

57 C J. p 555 note 34. 

44. Iowa—Wisdom v. Board of 
Sup’rs of Polk County, 19 NW2d 
602, 608, 236 Iowa 669—School Tp 
No 76 of Muscatine County v 
Nicholson, 288 NW. 123, 128, 227 
Iowa 290. 

Pa—Specht v Moyer, 10 PaDist & 
Co. 311. 

57 C J. p 555 note 35. 

45. Iowa —Wisdom v. Board of 
Sup’rs of Polk County, 19 NW2d 
602, 608, 236 Iowa 669—School Tp. 
No 76 of Muscatine County v. 
Nicholson, 288 N.W 123, 128, 227 
Iowa 290. 

Pa—Specht v. Moyer, 10 Pa.Dist. & 
Co 311 

Tex —Ross v. Tide Water Oil Co, 
145 S W 2d 1089, 1092, 136 Tex. 66 
—Smith v. Curtis, Civ App., 223 S 
W 2d 712, 715. 

57 C.J. p 555 note 37. 

46. N J —In re Norrell's Estate, 52 
A 2d 407, 410, 139 N.J.Eq 550. 

57 C.J. p 556 note 39. 

47. La.—Fegan v. Lykes Bros. S S 
Co, 3 So 2d 632, 635, 198 La. 312 

48. La—Fegan v. Lykes Bros. S. S 
Co, supra 

Pa.—Forest v. Hudson Coal Co, 161 
A. 910, 912, 106 Pa.Super. 307. 


49. La—Fegran v. Lykes Bros S. S 
Co, 3 So 2d 632, 635, 198 La. 312 

50. La—Fegan v. Lykes Bros. S. S 
Co , supra 

Okl —St Louis & S F. R. Co. v 
Brown, 144 P 1075, 1080, 45 Okl 
143. 

51. La—Fegran v Lykes Bros S. S 
Co, 3 So 2d 632, 635, 198 La 312 

Pa—Foresi v Hudson Coal Co, 161 
A. 910, 912, 106 Pa Super 307. 

52. Mo.—Huhbard v. Turner Dept 
Store Co, 278 S W. 1060, 1061, 220 
Mo App. 95. 

Phrases employing the word 
“should” and as to which more re¬ 
cent adjudications have not been 
found see 57 C.J. p 558 note 21-p 559 
note 43. 

53. Ind—Smith v State, 41 NE 
595, 596, 142 Ind 288. 

54. NJ—Durand v New York & 
L B R. Co, 48 A 1013, 1018, 65 
N J Law 656 

55. Pa —Foresi v Hudson Coal Co , 
161 A. 910, 912, 106 Pa Super 307 

56. IPa—Foresi v Hudson Coal Co, 
supra 

57. Pa — Foresi v. Hudson Coal Co , 
supra 

58. Kan>—Moseley v. Kansas City, 
228 P 2d 699, 704, 170 Kan 585 

59. Cal—Lashley v Koerber, 156 P. 
2d 441, 445, 26 Cal.2d 83 

60. La—Fegan v Lykes Bros. S S 
Co, 3 So 2d 632, 635, 198 La. 312 

57 COT p 557 note 99. 

Imports duty or obligation 
Mo —Kippenbrock v Wabash R. Co , 
194 SW. 50, 52, 270 Mo 479 
Conveyed the sense of duty and ob¬ 
ligation.—State v Connor, 87 P. 703, 
74 Kan. 898 

61. Pa —Foresi v. Hudson Coal Co , 
161 A. 910, 912, 106 Pa Super. 307 

62. Kan —Moseley v. Kansas City 
228 F.2d 699, 704, 170 Kan. 585. 
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Pa—Foresi v. Hudson Coal Co, 161 
A. 910, 912, 106 Pa Super. 307. 

57 C J p 557 note 3. 

63. Cal—'Lashley v. Koerber, 166 P. 
2d 441, 445, 26 Cal 2d 83 

La —Fegan v Lykes Bros. S S. Co , 
3 So 2d 632, 635, 198 La. 312. 

Pa—Foresi v. Hudson Coal Co, 161 
A. 910, 912, 106 Pa.Super. 307. 

57 C J p 557 note 4 

64. Pa.—Foresi v. Hudson Coal Co, 
supra. 

65. Okl—St. Louis & S. F. R Co 
v. Brown, 144 P. 1075, 1080, 45 Okl. 
143 

Pa—Foresi v Hudson Coal Co, 161 
A. 910, 912, 106 Pa Super 307. 

66. Ga.-—Scarborough v Walton, 136 
S E. 830, 36 Ga.App. 428. 

57 C.J p 558 note 5. 

67. Mo.—Hubbard v. Turner Dept 
Store Co, 278 SW 1060, 1061, 220 
Mo App 95. 

68. Ont—In re Sheard, 49 Ont.L. 
320, 58 DomLR 539, 543 

57 C J p 557 note 96. 

69. La—Texas & P Ry. Co. v. Con¬ 
solidated Companies, 156 So. 215, 
217, 180 La. 180 

70. US—U S. y. Stickrath, DC 

Ohio, 242 F 151, 153 

Mont—State v. Blame, 124 P. 516, 
517, 45 Mont 482 

71. US—U S v. Stickrath, DC 

Ohio, 242 F 161, 153. 

72. Cal.—Lashley v Koerber, 156 P 
2d 441, 445, 26 Cal 2d 83 

73. US—U S. v. Stickrath, D.C. 

Ohio, 242 F 151, 153 

Cal—Lashley v. Koerber, 156 'P.2d 

441, 445, 26 Cal.2d 83 

Mont—State v. Blaine, 124 P. 516, 
517, 45 Mont. 482. 

74. 'Cal—Lashley v Koerber, 156 P. 
2d 441, 445, 26 Cal.2d 83 

Mont—State v. Blaine, 124 P. 51$ 
517, 45 Mont 482. 
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“Should” is used with frequency in instructions to 
advise the jury that it is their duty as jurors to 
find as stated. 75 

“Should” has been held to be equivalent to, or 
synonymous with, “may” see 57 C.J.S. p 459 notes 
26, 29, “might” see 57 C.J.S. p 459 note 50, “ought” 
see 67 C.J.S. p 534 note 26, and “would.” 76 

“Should” has been compared with, or distin¬ 
guished from, “could” see 12 C.J S. p 892 note 83.1, 
“entitled” see 30 C.J.S. p 265 note 751, “may” see 
57 C J.S. p 459 note 32, “ought” see 67 C.J.S. p 534 
notes 27, 28, “will,” 77 and “would ” 7 8 

Cross References 

Because of the established general rule that con¬ 
stitutional provisions are to be construed as man¬ 
datory unless, by express provision or by necessary 
implication, a different intention is manifest, the 
word “shall,” as used in constitutional provisions, 
is usually imperative or mandatory as stated m Con¬ 
stitutional Law § 61. 

Statutes and ordinances are more frequently con¬ 
sidered to be directory or permissive than are con¬ 
stitutional provisions, and therefore the word 
“shall,” when used in a statute, while generally im¬ 
perative, may be construed as merely permissive as 
stated m the C.J.S. title Statutes § 380, also 59 C.J. 
p 1080 note 95-p 1087 note 27. Similarly, the pre¬ 
sumption is that the word “shall” in an ordinance is 
mandatory, but it may be construed as merely 
permissive where the spirit and purpose of the ordi¬ 
nance require such a construction, or where such a 
construction is necessary m order to give effect to 
the legislative intent as stated in Municipal Corpo¬ 
rations § 442 a. 

In the construction of contracts the word “shall” 
is generally regarded as imperative as stated in 
Contracts § 304. 

The use of the words “shall” and “should” in 
civil cases in instructions to jurors is treated in the 
C.J.S. title Trial § 327, also 64 C.J. p 637 note 68. 


SHAM. As a noun, the word “sham” primarily 
means that which deceives expectation; any trick or 
fraudulent device which disappoints; a make-be¬ 
lieve, imposition, humbug. 79 The word is also de¬ 
fined as meaning something which is false in fact, 
although good in form. 80 

As a verb, “sham” means to deceive or delude with 
false pretenses; to trick; cheat. 81 It has been held 
synonymous with “assume” see 7 C.J.S. p 105 note 
25. 

The adjective “sham” is defined as meaning 
false; 82 counterfeit; pretended; 83 feigned; un¬ 
real. 84 It is held to be equivalent to “dummy” see 
28 C.J S. p 588 note 87, and “false” see 35 C.J.S. 
p 496 note 12, and it has been contrasted with 
“frivolous” see 37 C.J.S. p 1382 note 20. 

Sham and frivolous pleadings are discussed gen¬ 
erally in Pleading §§ 35, 109, and Equity §§ 196 a, 
299, 327, 351, 387. 

SHAMEFUL. Deserving shame or disgrace; bring- 
ingreproach; disgraceful; scandalous; infamous. 85 
It has been held equivalent to, or synonymous with, 
“immodest” see 42 C.J.S. p 395 note 42, “indecent” 
see 42 C.J.S. p 560 note 77, and “infamous” see 43 
C.J.S. p 43 note 65. 

SHAMELESSNESS. The state or character of be¬ 
ing shameless; utter want of shame; lack of 
sensibility to disgrace or dishonor; impudence. 86 

SHANKING. A term employed in golf which means 
swinging under the ball or lower than intended so 
that the hall is hit with the shank or shaft instead 
of with the face of the club. 87 

SHAPE. The term “shape” is defined generally as 
meaning the disposition of the external bounding 
surface of a body or lines of a plane figure; outward 
form or construction; configuration; contour. 88 
The word also has a technical meaning and is ap¬ 
plied to certain standard products of structural 
steel material, such as tees, angle bars, bulbs, etc. 89 


75. Mo—Kippenbrock v Wabash R 
Co, 194 SW. 50, 270 Mo 479, 485 

76. IT S —Southern R, Co v King, 
Ga, 160 F. 332, 336, 87 C.CA. 284 

57 C.J. p 558 note 14. 

77. Mo.—Hubbard v. Turner Dept 
Store Co., 278 SW 1060, 1061, 220 
Mo.App. 95. 

78. Ga—-Barnett v. Savannah Elec¬ 
tric Co., 82 S.E. 910, 912, 15 Ga 
App. 270. 

79. Ariz—Williams v. Territory, 108 
P 243, 245, 13 Ariz 27, 27 D R.A., 
N.S., 1032. 


80. NY—Esteves v Swobodzien, 90 
NTS 2d 844, 846, 195 Misc. 956. 

81. Webster New Int.D 

82. Ariz—Williams v Territory, 108 
P. 243, 245, 13 Ariz. 27, 27 L R.A, 
NS, 1032 

57 C J p 559 note 47. 

83. Ariz—Williams v. Territory, su¬ 
pra 

57 C.J. p 559 note 46 

84. Ariz—Williams v. Territory, su¬ 
pra 

85. New Standard D. 

86. Century D. 


No fixed standard 

“There is no fixed standard of pru¬ 
riency It is largely a matter of 
education and taste And the same 
is true m respect of scandal and 
shamelessness “-—MacDonald v. Sun 
Printing, etc, Assoc, 92 N.Y.S. 37, 
40, 45 Misc. 441. 

87. Conn—Walsh v. Machlin, 23 A. 
2d 156, 128 Conn 412, 138 ADR. 
538 

88. New Standard D 

89. IT.S —U S. v. Buehne Steel Wool 
Co, CCNY, 154 F. 93, 94. 

57 C J p 560 note 63. 
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“Structural shape ” or “structural shapes? The 
term imports in general a capacity to sustain heavy 
weights or to resist great tension, or both, 90 and, in 
engineering and architecture, is the shape of a mem¬ 
ber especially adapted to structural purposes, espe¬ 
cially in giving the greatest strength with the least 
material, hence, colloquially, any steel or iron mem¬ 
ber of such shape, as channel irons, I beams, T 
beams, etc., or, sometimes, a column, girder, etc., 
built up with such members. 91 

SHARE. The word “share” ordinarily signifies a 
part or definite portion of a thing 92 owned by a 
number of persons in common, 93 and the term is 
frequently applied to one of the parts into which 
a sum of money or other divisible thing may be 
divided. 94 

It has been stated that when the “share” of another 
in an estate is spoken of the natural thought is of 
the whole and complete portion or fraction which is 
to be received, 95 and that when used to mark out 
an inheritance in an estate the words “the share” 
do not import that there is something more, outside 
of and beyond it, to be otherwise and elsewhere 
pointed out, but they indicate totality. 96 

“Share” has been held equivalent to, or synony¬ 


mous with, “interest” see 47 C.J.S. p 1 note 16, 
“part” see 67 C.J.S. p 878 note 38, “portion” see 
72 C.J.S. p 230 note 35, and “unit.”" 

It has been compared with, or distinguished from, 
“amount” see 3 C J.S. p 1056 note 81, and “interest” 
see 47 C. J S. p 2 note 17. 

The verb “share” is defined as meaning to par¬ 
take 98 of 99 or enjoy with others; 1 to have a part 
or share in; 2 to have a portion of; 3 to participate; 4 
and it has been said that to share does not demand 
necessarily an equal division. 5 

The shares or portions to which beneficiaries are 
entitled under a will are discussed in the C.J.S. 
title Wills §§ 697-706, also 69 C.J. p 278 note 19-p 
287 note 29. Renting land on shares, see Landlord 
and Tenant §§ 793-829. 

Phrases employing the term are set out in the 
note. 6 

SHAREHOLDER. As a term used synonymously 
with “stockholder” see Corporations § 475. 

SHARP. A relative term, commonly applied with 
respect to the cutting edge of a knife or razor, to 
the tooth of a man or animal, or to the prow of a 


90. XT S—Judson Freight Forward-' 

mg Co v. U S , 20 C CP A (Cus¬ 
toms) 229, 234—European Trading 
Co. v TJ S, 19 C CP A. (Customs) 
82, 84—U. 'S v Henry L Exstein, 
16 'Ct Cust App 328, 331—Simon, 

Buhler & Baumann v. U, S., 8 Ct 
Cust App. 273, 276. 

“Structural shapes” as subject to 
tariff see Customs Duties § 34. 

91. IT.S —Judson Freight Forward¬ 
ing Co. v TJ S, 20 CC.P.A (Cus¬ 
toms) 229, 235—European Trading 
Co v. U. S., 19 C C.P.A (Customs) 
82, 85—U S v. Frank, 15 CtJCust 
App 97, 103 

Similarly’ defined 

(1) Any steel or iron member of 
such shapes, as channel irons, iron 
beams being especially adapted to 
structural purposes in giving the 
greatest strength with the least ma¬ 
terial —Texas Steel Co v. Missouri, 
K. & T R. Co., Tex.CivApp. f 70 S 
W.2d 484, 485. 

(2) Beams, girders, angles, etc, 

having any special shape, and in¬ 
tended to be used in the form of a 
structure, are structural shapes — 
Birtwell v. Saltonstall, Q.C Mass,, 39 
F 383, 385—European Trading Co v. 
TJ S„ 19 C C P.A. (Customs) 82, 84— 
TJ S v. Henry L Exstem, 16 Ct Cust 
App. 328, 831, 332. , 

92. N.Y.—In re Bond & Mortgage 


Guarantee Co, 283 NTS, 623, 639, 
157 Misc. 240 

Wyo — Corpus Juris quoted in Radalj 
v Union Savings Sc Loan Ass’n, 
138 P 2d 984, 997, 59 Wyo. 140. 

57 C J p 560 notes 66, 67 

The meaning of the word “shares” 
is parts or portions of a whole —In 
re Manegold's Will, 291 N.W. 753, 
756, 234 Wis 525. 

93. N.Y —In re Bond & Mortgage 
Guarantee Co, 283 NY.S 623, 639, 
157 Misc 240 
57 C J p 560 notes 66, 67 

It contemplates something owned 
by two or more persons, and has ref¬ 
erence to that part of the undivided 
interest which belongs to some one 
of them —In re Bond & Mortgage 
Guarantee Co., supra—57 C J. p 560 
note 68 [a]. 

In its popular and familiar sense, 

the word “share” denotes a part or 
portion of a thing owned in common 
—United Soc. v Eagle Bank, 7 Conn. 
456, 471. 

94* Ga—Cook v Cook, 146 S.E, 548, 
550, 167 Ga 723 

NY.—De Nottebeck v Astor, 13 N.Y 
98, 102. 

95. Mass.—Jones v. Gane, 91 NE. 
129, 131, 205 Mass. 37 

57 C.J. p 561 note 93. 

96. Mass.—Jones v Gq-ne. supra. 


97. US—Chew v, U S, CCA. Ark., 

9 F.2d 348, 351. 

57 C J p 560 note 75. 

98. Mich—People v. Sigers, 187 N. 
W 373, 374, 217 Mich. 578. 

99. Ark—Cook v. Worthfngton, 173 
SW. 395, 396, 116 Ark 328. 

1. Ark —Cook v Worthington, su¬ 
pra 

Mich—People v Sigers, 187 NW. 
373, 374, 217 Mich 578 

2. Mich—People v Sigers, supra 

3. Ark —Cook v Worthington, 173 
SW 395, 396, 116 Ark 328 

4. Mich — People v Sigers, 187 NW. 
373, 374, 217 Mich. 578. 

5. Cal—Hellmgs v. Wnght, 156 P. 
365, 367, 29 Cal.App 649. 

6. Phrases 

(1) “Share and share alike,” in its 
popular and ordinary sense, means 
m equal shares or proportions.— 
Succession of Lambert, 28 So.2d 1, 
8, 210 La 636. 

(2) “Share cropper” defined see 
Landlord and Tenant § 793. 

(3) “Share of stock” defined see 
Corporations § 194. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 57 C J. p 561 notes 
76-88, p 561 note 98-p 562 note 7, p 
562 notes 17, 18, 20-24. 
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ship, 7 and in this sense defined as meaning having 
a keen edge or an acute point; capable of cutting 
or piercing. 8 

In a different sense the term is defined as meaning 
vigilant; attentive.® 

SHAVE. The verb “shave” is defined generally as 
meaning to make hare or smooth by scraping or 
drawing an edged instrument along the surface; 
also, to shape or reduce by paring or cutting. 10 

As used with respect to money, the word “shave” 
commonly means lending it on usury, or making un¬ 
fair purchases with it; in short, availing one’s self 
of others’ wants in order to obtain an advantage and 
make an unconscientious profit. 11 Thus the word 
may be defined as meaning to fleece; to oppress by 
extortion; to pillage; to stnp. 12 

The word is also used to denote the buying of 
existing notes, and other securities for money at a 
discount, beyond the nominal amount of the debt and 
interest due or to become due on such notes or se¬ 
curities, 18 and without reference to the question 
whether any such paper was created for the purpose 
of being discounted , 14 and in this latter application 
it has been said to be, at least in one state, a 
technical term. 15 

SHAVING-. That which is shaved off; a thm slice 
or strip pared off with a shave, a knife, a plane, 
etc. 16 

SHAWL. A cloth of wool, cotton, silk, or hair, used 
especially by women as a loose covering for the 
neck and shoulders ; 17 an article of wearing apparel; 
a wrap which a woman wears when she goes out 
walking, driving, or traveling. 18 It is distinguished 


from “rug” see 77 C.J.S. p 544 note 45. 

SHAWLING. A term of the glass-working indus¬ 
try, used particularly in the cylinder drawing art, 
being a practice or system of cutting the cylinder 
longitudinally, whereunder the cylinders are made 
large and split into a number of segments before 
flattening 19 

SHE. The pronoun of the third person singular 
feminine 20 

SHEARS. The word “shears” is defined as meaning 
any of the various cutting instruments operating by 
the action of opposed edges of metal; 21 an in¬ 
strument to cut with, consisting of two blades, 
usually moving on a pm, between which the thing 
to be cut is interposed; a kind of large scissors; 22 
a machine which cuts by means of a blade or set of 
blades working against a resisting edge, the material 
to be sheared being between the two. 23 

In various of the dictionaries are found more 
specific definitions of “shears” having relation to the 
puipose which they serve, such as tinman’s shears, 
various kinds of bench shears, bar and metal shears, 
hydraulic shears, and others. 24 

SHEATHING. In general, any material, such as 
tin, copper, slate, tiles, etc, prepared for application 
to a structure, as covering; that which sheathes 
or covers, or protects, or may be used for that pur¬ 
pose. 25 

In carpentry, a covering or lining to conceal a 
rough surface or to cover a timber frame; the first 
covering of boards, or of waterproof material, on 
the outside wall of a frame house or on a timber 


7. US —Austin Mfg Co. v Ameri¬ 
can Well works, Ill, 121 F 76, 79, 
57 CCA 330. 

8. New Standard D. 

Phrases as to which more recent 
adiudications have not been found 
see 57 C J p 562 notes 34-37. 

9. Pa—Khoads v Central Taxicab, 
etc, Co, 12 PaDist & Co. 647, 652 

10. New Standard D. 

Phrases as to which more recent 
adjudications have not been found 
see 57 C J. p 563 notes 51-55. 

11. NT—Stone v. Cooper, 2 Den 
293, 295, 300. 

12. NT.—Stone v. Cooper, supra 
57CJ p 562 note 43 

13. N T —Stone v Cooper, supra 
57 C.J p 562 notes 46, 47. 


14. Tenn—Trentham v Moore, 76 S 
W. 904, 905, 111 Tenn. 346 

57 C J. p 663 note 48 

15. Tenn—Wetmore v. Brien, 3 
Head 723, 726 

57 iC J. p 563 note 50 

16. Webster New Int D. 

Shingle shaving's 

Another kind of waste produced in 
the sawing 1 or manufacture of shin¬ 
gles, made by the machinery in edg¬ 
ing and trimming the shingles after 
the shingle saw has gone through 
the bolt, being the common designa¬ 
tion among mill men for a substance 
consisting of the portions of the 
shingles taken off by the machine in 
edging and trimming the shingle and 
being of the length, or near’v of the 
length, of the shingle —State How¬ 
ard, 72 Me. 459, 463—57 CJ p 1146 
notes 3, 4. 

17. U S —Ingersoll v. Magone, C.C 
N.T., 48 F. 159, 160. 
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18. Pa—Commonwealth v. Gombert, 
11 PaDist 435, 438, 439. 

57 C J. p 563 note 57 

19. US—Window Glass Mach. Co 
v Pittsburgh Plate Glass Co, D. 
C Pa, 46 F.2d 484, 485 

20. Webster New Int D 
Corresponding masculine form “he” 

see 39 CJS p 804 note 32-p 805 
note 38. 

21. U S —Sheldon v. U. S , 2 Ct Cust 
App 109, 110, 111 

Shears as subject to tariff see Cus¬ 
toms Duties § 34. 

22. U S —Sheldon v, U. S , supra, 

23. U S.—Sheldon v. U. S , supra. 

24. U S —Sheldon v. U. S., supra. 

25. Cal.—Ex parte Smith, 263 P. 655, 
557, 88 Cal App. 464 

57 C J. p 563 notes 64, 65. 
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roof; 26 it is referred to as a covering, and when ap¬ 
plied to a roof is said to include thatch, tile, or 
shingles. 27 Both in its general and technical sense, 
it means a mere covering of any material; also the 
material so used 28 

SHEAVE. A grooved wheel in a block, mast, yard, 
etc., on which a rope works; the wheel of a pulley; 29 
a pulley wheel with a grooved edge, over which a 
cord or rope may run; 30 the casting or block on 
which the wheel is fixed. 31 

SHEEP. A generic term, 32 general and compre¬ 
hensive, 33 defined as any ruminant of the genus 
“ovis” especially any of the domesticated varieties. 34 
It may include within its meaning the ewe, 35 lamb, 36 
ram, 37 and wether, 38 although in the connection in 
which used the term may include only a wether 
more than a year old, 39 and not include unweaned 
lambs. 40 

Liability for injuries to sheep and other domestic 
animals by dogs is discussed in Animals § § 155-159; 
other references to the word “sheep” are made in 
the title index. Sheep as subject to tariff, and 
sheep dip and sheep wool as exempt therefrom, see 
Customs Duties §§ 38, 58, 72. 

SHEER. As a deviation from the line of the course 


in which a vessel should be steered see Collision § 
2 a; references to the word “sheering” are made in 
the index to that title. 

SHEET. The word “sheet” is defined generally as 
meaning a broad, usually flat, and relatively thin 
piece of anything; a large, broad piece of any¬ 
thing comparatively thin, as paper, cloth, etc. 41 

The term is frequently applied to a piece of 
metal or other substance, hammered, rolled, fused 
or cut very thin, as a sheet of tin, a sheet of glass, 
a sheet of veneer; 42 and it is often used in com¬ 
position to denote that the substance to the name of 
which it is prefixed is in the form of sheets or thin 
plates, as sheet-iron, sheet-glass, sheet-tm. 43 

The word “sheet” is also used to denote a broad 
piece of paper, 44 and, in the printer's art, it is what 
is used for one impression. 45 

The term is also applied to an article of bed 
furniture, composed of various substances, as linen, 
cotton, wool, singly or in combination; 46 and when 
so used the word has reference to the form and not 
to the material of which the article is made. 47 

“Sheet” has been compared with, or distinguished 
from, “disc” see 26 C.J.S. p 1329 note 23, “plate” 
see 70 C.J.S. p 1104 note 41, and “slab.” 48 


28. Cal.—Ex parte Smith, supra 

27. Cal.—Ex parte Smith, supra. 

57 C.J. p 563 note 68. 

28. Cal —Ex parte Smith, supra 

29. Tenn—Gregson v. New Soddy 
Coal Co, ChA, 54 SW 113, 114 

30. US—Willamette Iron & Steel 
Works v. Columbia Engineering 
Works, Or., 252 F. 594, 164 CCA 
510 

31. Tenn—Oregson v. New Soddy 
Coal Co., ChA, 54 SW 113, 114. 

57 C J. p 563 note 73. 

32. Eng—Regina v. McCulley, 2 
Moody CC. 34, 37, 169 Reprint 14 

33. US—U. S. v. Debs, C.C Ill., 64 
F 724, 749 

57 C J. p 564 note 78. 

34. Webster New IntD. 

Sheep as cattle see Cattle 14 C J.S 
p 37 note 97; as live stock see 
Live 54 C. J S. p 635 note 75 

Phrases 

(1) “Sheep dip or sheep wash'* de¬ 
fined see Dip 26 C J S p 1315 note 61. 

(2) “Sheep range” and “cattle and 
sheep range” distinguished from 
“cattle range” see 14 C J.S. p 38 note 
38. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 57 C.J. p 564 notes 
92, 93. 


35. US.—U. S v Debs, C C.I11., 64 
F 724, 728, 748, 749. 

57 C J. p 564 note 80 

36. US—U S v Debs, supra. 

57 C J p 564 note 81. 

37. U.S—U. S. v. Debs, supra. 

38. U S —U. S v Debs, supra. 

57 C.J p 564 note 83 

39. Eng—Rex v. Birket, 4 C. & P 
216, 217, 19 E.C.L. 482. 

40. Cal—Ex parte McCoy, 101 P. 
419, 431, 10 Cal.App. 116. 

41. U S —American Express Co v 
U S., 3 CtCustApp. 475, 476, 477 

Similarly defined 

(1) A broad, thin portion of any 
substance—American Express Co. v 
U S, 3 CtCustApp. 475, 476, 477. 

(2) A very thin and broad piece of 
any substance —American Express 
Co v. U S , supra. 

(3) Anything having considerable 
expanse with very little thickness — 
American Express Co. v. U. S, supra. 
Sire of article 

“Our conception of the meaning of 
the word ‘sheet' of anything, as gen¬ 
erally understood, would be, in the 
first instance, somewhat varied ac¬ 
cording to the nature, value, and use 
of the material of which the alleged 
sheets were composed. For instance, 
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it is very likely that an article might 
properly be referred to as a sheet of 
gold which was of less size than a 
sheet of tin or iron or a sheet of 
cloth or paper, and we do not under¬ 
take to fix the size above which an 
article, if it otherwise conforms to 
the definition of a sheet, is such, and 
below which it is not.”—American 
Express Co v. U. S., supra. 

42. U.S—American Express Co. v. 
U S., supra 

Ordinarily a sheet of metal is com¬ 
prehended to be broad, thin, and ex¬ 
panded —Boker v U S,CC.NY,152 
F 589, 590 

43. U.S —American Express Co v. 
U S, 3 Ct Cust.App. 475, 476. 

44. U.S.—Falk v. Heffron, C.C NY., 
56 F. 299. 

Ordinary definition 
U S —Falk v. Heffron, supra. 

45. U.S.—Falk v. Heffron, supra. 

46. N.Y.—Alkenbrack v. People, 1 
Den. 80 

47. N.Y,—Alkenbrack v. People, su¬ 
pra 

57 C.J. p 564 note 99. 

48. U.S—Theodore W Morns & Co. 
v. U. S, NY., 174 F. 656, 657, 98 
CCA. 410 

57 C.J. p 564 note 4. 
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Phrases employing the term are set out in the 
note. 49 

SHEETING*. In hydraulic engineering, a form of 
piling; a lining of timber to a caisson or cofferdam 
formed of sheet piles or piles with planking be¬ 
tween; any form of sheet piling used to protect 
a river bank. 50 

SHELL. Any flat, hollow structure, framework or 
exterior structure which is frail in construction or 
that has had its interior removed or destroyed or is 
regarded as not complete or filled in, as the shell 
of a house or ship; 51 also, a hollow projectile for 
cannon, containing an explosive bursting charge 
which is ignited by a fuse at some point of its 
flight, upon impact, or after penetration, the effect 
being produced by the force of explosion or by the 
impact of its scattered fragments. 52 

SHELLAC?. Crude lac melted into cakes for var¬ 
nish. 53 

SHELLEY’S CASE, RULE IN. The rule in Shel¬ 
ley's case is stated in Deeds § 123, and Estates § 4. 
The rule is treated in the C.J S. titles Estates § 29, 
Trusts § 186, also 65 C.J. p 540 note 29-p 541 note 


40, and Wills §§ 870-879, also 69 C.J. p 505 note 
89-p 526 note 34. 

SHELLFISH. Defined see Fish § 1; for other 
references to the term consult the title index. 

SHELTER. That which covers or shields from ex¬ 
posure or danger; a place of safety; refuge; re¬ 
treat ; as a shelter from the storm or heat; a shelter 
from reproach. 54 It has been said that shelter does 
not mean sustenance, but that it is included in the 
term 55 

Statutes enj*oining the failure or refusal of a 
parent to furnish necessary food, clothing, shelter, 
or medical attendance for a child are discussed in 
Parent and Child § 92 c (2). 

The duty of an agistor to provide shelter for 
animals committed to his custody is discussed in 
Animals § 17; willful failure to afford shelter or 
sustenance to a domestic animal on the part of the 
owner or person charged with such duty as con¬ 
stituting cruelty to animals see Animals § 71. 

SHERIFF. The term is defined in Sheriffs and 
Constables § 1. It is also used in various phrases 
which are set out in the note. 56 


49. Flirases 

(1) “Sheet glass” as subject to 
tariff see Customs Duties § 33 

(2) “Sheet steel;” what is com¬ 
mercially known as “sheet steel" is 
steel rolled hot in mills called “sheet 
mills," specially adapted for this 
purpose, between rolls running so 
slowly that the sheets cannot be run 
over twelve feet m length, and such 
sheets are not less than eight inches 
wide —Bolter v U S , N Y , 124 F 
59, 60, 59 C.CA 425—57 CJ p 565 
note 10 

(3) “Stock sheets," in the glass 

trade, the sheets of glass which, 
when taken from the 'machines, are 
squared and put in stock —James H 
Rice Co v Tenn Plate Glass Co, 117 
Ill.App. 356, 360. 1 


(4) Other phrases as to which 
more recent adjudications have not 
been found see 57 CJ p 565 notes 
5-8, 11, 12, 16, 17. 

50. NY—>Mazzarisi v Ward, 156 N 
YS 964, 965, 170 App Div. 868 

“Pile sheeting" defined see 70 CJ.S 
p 1060 note 42 

51. U.S —Delaney Patents Corpora¬ 
tion v Johns-Manville, D C Cal, 29 
FSupp 431, 433. 

“Shell band" defined see 8 C.J S. p 
384 note 13 1. 

52. Webster New Int D 

“Shell shock," within contemplation 
of criminal law, see Criminal Law 
§ 56. 

53. New Standard D 

Shellac is derived from a resinous 


substance called “lac,” which is pro¬ 
duced when bark lice puncture the 
twigs of certain trees growing in 
eastern countries, it is much used in 
the making of varnishes, lacquers, 
and like materials —Hurst & Co, v 
U S, 12 CtCustApp SI, S2 See Lac 
51 C JS p 481 notes 77, 78. 

54. New Standard D. 

55. Ohio —State ex rel Mastraccl v. 
Rose, 74 N.E 2d 654, 79 Ohio App 
556 

56. Phrases 

(1) “Sheriff's court," “Court-1 eet of 
the county or sheriff's tourn," see 
Courts § 11. 

(2) “Sheriff's deed" see the title 
index to Executions. 

(3) “Sheriff's jury" see Juries § 2. 
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SO C.J.S, 


SHERIFFS AND CONSTABLES 

This Title includes the chief executive officers of counties, and inferior officers authorized to per¬ 
form the functions of peace officers within their counties or territorial subdivisions thereof, eligibility 
for the office, appointment, qualification, and tenure of office; and rights, powers, duties, and liabilities 
of such officers, their deputies, assistants, and substitutes in general. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 

I. DEFINITIONS, AND NATURE AND EXISTENCE OF OFFICE, §§ 1-3 

n. SELECTION, QUALIFICATION, AND TENURE, §§ 4-34 

A. Sheriffs, §§ 4-12 

B. Constables, §§ 13-20 

C. Deputies, Assistants, Substitutes, and Special Officers, §§ 21-34 

HI. RIGHTS, POWERS, AND DUTIES, §§ 35-51 

A. Nature and Extent, §§ 35-41 

B. Particular Powers and Duties, §§ 42-49 

C. Effect of Change in Incumbency, §§ 50-51 

IV. CIVIL LIABILITIES, §§ 52-127 
A In General, §§ 52-55 

B. Defaults and Wrongful Acts in Execution of Process, §§ 56-62 
C Wrongful Levy on, or Taking of, Property, §§ 63-77 

D. Liabilities Arising Out of Custody of Property, §§ 78-85 
E Liabilities Arising Out of Sale of Property, §§ 86-90 

F. Liabilities Arising Out of Collection, Custody, or Disposition of Money, §§ 91-98 
G Liabilities Arising Out of Taking Bond or Security, §§ 99-109 f j 
H Liabilities Arising Out of Duty to Return Process, §§ 110-116 

I. Other Liabilities, §§ 117-121 

J. Protection Afforded by Process, Judgment, or Order of Court, §§ 122-127 

V. INDEMITY TO OFFICER, §§ 128-145 

VI. ACTIONS AGAINST OFFICERS OR INDEMNITORS, §§ 146-167 

VII. SUMMARY PROCEEDINGS AGAINST OFFICERS, §§ 168-172 
Vin. AMERCEMENT, FINES, AND PENALTIES, §§ 173-176 

IX. LIABILITIES ON OFFICIAL BONDS, §§ 177-208 

X. CRIMINAL RESPONSIBILITY, §§ 209-210 

XI. LIABILITY OP PARTIES, RECEIPT<3RS, AND OTHERS TO OFFICER, §§ 211-214 

XII. COMPENSATION AND REIMBURSEMENT, §§ 215-260 •' 

A. General Considerations, §§ 215-225 

B. Subjects of Compensation or Reimbursement, §§ 226-251 

C. Liability for Fees, Expenses, and Disbursements, §§ 252-253 

D. Taxation, Payment, and Collection, §§254-257 ♦ 

E. Recovery Back of Mqnee Paip to, pR Collected pv, Officer, ( and Accounting for Receipts 

of Office, §§258-260 ( , . , i(li 

-,-gtse, index u^^e b^ct.of this Volume 
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Sub-Anaysis 


80 C.J.S. 


I. DEFINITIONS, AND NATURE AND EXISTENCE OF OFFICE—p 152 

§ -1. Sheriff—p 152 

2. Deputy sheriff; undersheriff—p 153 

3. Constable—p 154 

n. SELECTION, QUALIFCATION, AND TENURE—p 155 

A. Sheriffs— p 155 

§ 4. In general—p 155 
5 Duty to serve—p 155 
6, Eligibility—p 155 

7 Commission and qualification—p 156 

8 Term of office, holding over, and vacancies—p 161 

9 Resignation, abandonment, forfeiture, suspension, or reinstatement—p 166 
10 Removal and proceedings therefor—p 167 

11, Title to, and possession of, office—p 175 
12 De facto sheriffs—p 176 

B Constables— p 177 

§ 13 Election or appointment—p 177 
14 Eligibility—p 179 

15. Qualification—p 179 

16. Term of office, holding over, and vacancies—p 182 

17. Resignation, abandonment, forfeiture, suspension, or removal—p 184 

lg - Removal and proceedings therefor—p 185 

19 Title to, and possession of, office—p 186 
20. De facto constables—p 187 

C. Deputies, Assistants, Substitutes, and Special Officers— p 187 
§21 In general; delegation of powers—p 187 

22. Appointment—p 188 

23. Number of deputies—p 191 

24. Eligibility—p 191 

25. Qualification—p 192 

26. Term of office; resignation and removal—p 193 

27. Title to, and possession of, office—p 195 

28. De facto deputies—p 196 

29. Special deputies and persons specially authorized—p 197 

30. Bailiffs, keepers, clerks, and other assistants and employees— p 200 

31. Substitutes for sheriff—p 200 

32 - Coroner acting as sheriff—p 201 

33. - Elisors—p 202 

34. Posse comitatus—p 202 

HI. RIGHTS, POWERS, AND DUTIES—p 203 

A. Nature and Extent— p 203 

§ 35. In general—p 203 

36. Territorial extent of authority—p 205 

37. Authority of deputies and assistants—p 206 
38 Authority of coroner acting as sheriff—p 209 
39. Authority of special officers—p 209 


See also descriptive word index in the back of this Volume 
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80 C. J. S. SHERIFFS AND CONSTABLES 

ILL RIGHTS, POWERS, AND DUTIES—Continued 

A. Nature and Extent —Continued 

§ 40. Authority of de facto officers—p 210 

41. Disqualification or inability to act m particular cases—p 210 

B. Particular Powers and Duties— p 211 

§ 42 Conservation of peace and arrest of offenders—p 211 
43 Attendance at inquests and meetings of county board—p 213 
44. Service, execution, and return of process—p 214 
45 - Levy of attachment or execution—p 218 

46. Custody and care of property—p 219 

47. Sales and conveyances—p 220 

48 Collection, custody, and disposition of money—p 221 

49 Miscellaneous powers and duties—p 222 

C. Effect of Change In Incumbency— p 224 

§ 50 Rights, powers, and duties of retiring sheriff—p 224 
51. Rights, powers, and duties of new sheriff—p 226 


IV. CIVIL LIABILITIES—p 227 

A. In General —p 227 

§ 52. General rules—p 227 

53. - Liabilities of deputies, assistants, coroner acting as sheriff, and de facto 

officers—p 228 

54. - Effect of directions or interference of party or attorney—p 230 

55. Liability for acts or omissions of deputies—p 232 


B. Defaults and Wrongful Acts in Execution of Process —p 240 
§ 56. Defaults m general—p 240 

57. Particular defaults or omissions—p 240 

58. - Failure to arrest defendant—p 241 

59. - Insufficient or defective levy—p 241 

60. Relief from liability—p 242 

61. Extent of liability—p 249 

62. Wrongful acts committed in execution of process—p 251 


C. 


Wrongful Levy on, or Taking of, Property— p 253 
§ 63. In general—p 253 

64. Acts or omissions constituting wrongful levy or seizure—p 254 

65. - Matters relating to property seized in general—p 254 

66. - Property not subject to levy—p 255 

67. - Property subj ect to lien or encumbrance—p 257 

68. - Property belonging to third person—p 259 

69. - Matters relating to mode, time, and sufficiency of levy in general— p 264 

70. - Excessive levy—p 265 

71. -Irregularities subsequent to seizure—p 265 

72 Particular matters affecting liability—p 266 

73. Extent of liability—p 269 

74. - Measure and elements of recovery—p 269 

75. -Reduction or mitigation of damages—p 272 

76. - Nominal damages—p 273 

77. -Exemplary damages—p 274 


See also descriptive word index in the back of this Volume 
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IV. CIVIL LIABILITIES —Continued 


D. 


Liabilities Arising Out of Custody of Property —p 274 
§ 78. Loss of, or injury to, property—p 274 
79 - Particular matters affecting liability—p 277 

80. Release of property levied on—p 278 

81. - Particular matters affecting liability—p 279 

82 Other acts and omissions with respect to custody of property—p 281 

83. Estoppel to deny lawful possession—p 285 

84. Extent of liability—p 285 

85. - Mitigation or reduction of damages—p 286 


E. 


Liabilities Arising Out of Sale of Property-^p 286 
§ 86 In general—p 286 
87. Invalid or irregular sale—p 288 

88 Failure to sell—p 296 

89 Delay in selling—p 299 
90. Extent of liability—p 299 


F. 


Liabilities Arising Out of Collection, Custody, or Disposition of Money— p 301 
§ 91 In general—p 301 
92 Default or delay in collecting—p 306 

93. Distribution of proceeds of sale—p 306 

94. - Relief from liability—p 307 

95. Failure or refusal to pay over money—p 308 

96 - Particular matters affecting liability—p 308 

97. - Extent of liability—p311 

98. Delay in paying over money—p 311 


G. 


Liabilities Arising Out of Taking Bond or Security —p 311 
§ 99. Failure to take bond—p 311 

100. Failure or refusal to deliver or return bond—p 312 

101. Acceptance of insufficient or defective bond—p 312 

102. To whom officer liable and conditions precedent to liability—p 314 

103. Particular matters affecting liability—p 314 

104. Extent of liability—p 315 

105. -Mitigation of damages—p 315 

106. - Nominal damages—p 315 

107. Liability of officer as bail—p 316 

108. -Relief from, or waiver of, liability—p 317 

109. -Extent of liability—p 317 


H. 


Liabilities Arising Out of Duty To Return Process —p 317 
§ 110. Failure to make, or delay in making, return—p 317 

111. -Relief from liability—p 318 

112. - Extent of liability—p 321 

113. Insufficient or defective return, and failure to enter—p 322 
114 False return—p 322 

115. - Particular matters affecting liability—p 323 

116. - Extent of liability—p 325 


I. Other Liabilities —p 326 

§ 117. Liabilities as to prisoners or convicts—p 326 
118. Escape—p 327 
119 - Relief from liability—p 328 


See also descriptive word index in the back of this Volume 
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IV. CIVIL LIABILITIES —Continued 

I. Other Liabilities— Continued 

§ 120. - Extent of liability—p 329 

121. Miscellaneous—p 329 

J. Protection Afforded by Process, Judgment, or Order of Court— p 330 

§ 122. In general—p 330 

123. Jurisdiction of court—p 334 

124. Regularity of proceedings—p 335 

125. Validity of judgment or order—p 335 

126. Validity of process—p 336 

127. Forfeiture of protection—p 338 

V. INDEMNITY TO OFFICER—p 339 

§ 128. Right to require, time of requirement, and demand—p 339 
129. Form, requisites, and sufficiency of indemnity and bond or undertaking—p 
341 

130 Express and implied promises to furnish indemnity—p 344 

131. When indemnity becomes effective—p 344 

132. Effect of indemnity—p 344 

133 - As protection for officer and sureties on official bond—p 344 

134. -As giving right of action to claimant—p 345 

135. - Dnty of officer to proceed on receiving indemnity—p 345 

136. Effect of refusal to furnish indemnity—p 346 

137. Liabilities of indemnitors—p 346 

138. - Extent of liability—p 347 

139. -When liability accrues—p 348 

140. - Conclusiveness on indemnitors of judgment against officer—p 349 

141. -Estoppel to deny ownership of property—p 349 

142. - Liability as affected by disposition of proceeds of property—p 349 

143. - Release or discharge of liability—p350 

144. Summary remedies of officers against indemnitors—p 350 

145. Actions by officers against indemnitors—p 351 

-VI. ACTIONS AGAINST OFFICERS OR INDEMNITORS—p 353 

§ 146 Right of action—p 353 
147. Nature and form of remedy—p 356 
148 Conditions precedent—p 359 

149. Defenses—p 360 

150. Jurisdiction and venue—p 361 
151 Time to sue and limitations—p 361 

152, Parties—p 363 

153. -Addition or substitution of parties—p 365 

154 Process and appearance—p 366 

155. Petition, declaration, or complaint—p 366 

156. Plea or answer, and subsequent pleadings—p 373 

157. Amendment of pleadings—p 376 
158 Issues, proof, and variance—p 376 

159. Presumptions and burden of proof—p 377 
160 Admissibility of evidence—p 380 

161. Weight and sufficiency of evidence—p 382 

162. Trial—p 384 

163. Judgment and enforcement thereof—p 387 

§ee also <^priptive word index in the back of this Volume 
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VL ACTIONS AGAINST OFFICERS OR INDEMNITORS—Continued 
§ 164. Damages—p 388 

165. -Mitigation of damages—p 389 

166. - Punitive or exemplary damages—p 389 

167. Review and costs—p 389 

VII. SUMMARY PROCEEDINGS AGAINST OFFICERS—p 390 

§ 168 Availability of remedy and persons entitled thereto—p 390 

169. Method of proceeding—p 392 

170. - Rule or order to show cause—p 393 

171 - Contempt proceedings—p 394 

172. Proceedings, review, and costs—p 395 

Vm. AMERCEMENT, FINES, AND PENALTIES—p 401 

§ 173 In general—p 401 

174. Amount of penalty or amercement—p 403 

175. Particular matters affecting liability—p 404 

176. Proceedings—p 411 

IX. LIABILITIES ON OFFICIAL BONDS—p 415 

§ 177. In general—p 415 
178 General rules as to liability—p 416 

179. -Acts of deputies and assistants—p 424 

180 - Duration of liability—p 426 

181. - Extent of liability—p 428 

182. - Discharge, release, or withdrawal of sureties—p 430 

183 Matters giving rise to liability—p 432 

184 - Defaults or improprieties with respect to execution of process—p 433 

185. - Wrongful levy on, or other taking of, property—p 436 

186. - Defaults with respect to custody of property—p 438 

187. - Matters relating to sales—p 440 

188. -Matters relating to collection, custody, or disposition of money—p 442 

189 - Other defaults—p 446 

190 Rights and remedies of sureties—p 454 

191. Admissibility and conclusiveness on sureties of adjudication against officer 

—p 455 

192. Summary proceedings on official bonds—p 456 

193. Actions on official bonds—p 467 

194 - Right and grounds of action—p 467 

195. -Nature and form of action in general—p 469 

196 - Single or successive actions—p 470 

197. - Conditions precedent—p 470 

198 - Defenses—p 473 

199. -Jurisdiction and venue—p 474 

200. -Time to sue, and limitations—p 475 

201. - Parties—p 476 

202. - Process and appearance—p 480 

203. - Pleading—p 480 

204. - Evidence—p 492 

205. -Trial, reference, and new trial—p 496 

206. -Judgment and subsequent proceedings—p 499 

207 -Damages—p 500 

208. - Review—p 502 


See also descriptive word index in the back of this Volume 
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X. CRIMINAL RESPONSIBILITY—p 503 

§ 209 Offenses—p 503 
210. Prosecution and punishment—p 504 

XI. LIABILITY OF PARTIES, RECEIPTORS AND OTHERS TO OFFICER—p 505 

§ 211. Parties—p 505 
212 Receiptors—p 505 

213. Other persons—p 506 

214. Actions by officers—p 507 


Xn. COMPENSATION AND REIMBURSEMENT—p 510 

A. General Considerations —p 510 

§ 215. Right to compensation generally—p 510 

216. Constitutional and statutory provisions—p 510 

217. Salary or fees—p 513 

218 Amount of compensation—p 514 

219. -Agreements—p 516 

220 - Estoppel—p 516 

221. Particular matters affecting compensation or right thereto— p 517 

222. - Expiration of term of office—p 518 

223. - Interest—p 518 

224. Penalties and forfeitures—p 519 

225. Rights of de facto officers, deputies, assistants, and substitutes—p 519 


B. 


Subjects of Compensation or Reimbursement— p 522 

§ 226 Service of process, notices, etc., in general—p 522 
227. Arrest, keeping, and transportation of prisoners in civil proceedings—p 522 
228 Services m criminal proceedings—p 523 

229. - Search for, or arrest or pursuit of, persons charged with crime—p 523 

230. - Transportation of prisoners—p 524 

231 ,- Commitment, custody, and discharge of prisoners—p 524 

232. Conveying lunatics to asylum—p 525 

233 Serving subpoenas or attachments for, and procuring attendance of, wit¬ 

nesses—p 525 

234 Service or levy and return of process against property—p 526 

235. -Attachment and execution—p 526 

236 -Writ of possession—p 529 

237. - Distress warrant—p 529 

238. Custody and care of property—p 529 

239. Sales—p 530 

240 Collection and payment of money—p 531 

241 Attendance at court—p 533 

242. Services m connection with juries or jurors—p 534 

243. Services in connection with elections—p 535 
244 Services in connection with bonds—p 535 
245. Copies of writs and processes—p 535 

246 Making quarterly returns—p 535 

247. Disbursements and expenses—p 535 

248. -Transportation or traveling expenses—p 537 

249. - Office expenses and supplies—p 539 

250. - Pay of clerks, deputies, and assistants—p 539 

251. Mileage—p 540 


See also descriptive word index in the back of this Volume 
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§ 1 


XII. COMPENSATION AND REIMBURSEMENT—Continued 

C. Liability for Fees, Expenses, and Disbursements —p 543 
§ 252. In general—p 543 
253 County or state—p 545 


D Taxation, Payment, and Collection —p 547 
§ 254 In general—p 547 

255 Actions for fees and expenses—p 550 

256 Time for pa> ment—p 552 
257. Lien—p 553 

E, Recovery Back of Money Paid to, or Collected by, Officer, and Accounting for Re¬ 
ceipts of Office —p 553 
§ 258 Right of county to recover back—p 553 

259 Right of private individual to recover back—p 554 

260 Accounting for, and payment of, receipts of office to county or state—p 554 


See also descriptive word index in the back of this Volume 


L DEFINITIONS, AND NATURE AND EXISTENCE OF OFFICE 


§ 1. Sheriff 

The sheriff ordinarily is an elective public officer and 
chief executive officer in his county, and is an officer of 
the court and subject to its orders and directions. 

The sheriff ordinarily is an elective public officer 


and chief executive officer in his county, 1 is an officer 
of the court and subject to its orders and dnec- 
tions, 2 and is made responsible by common and 
statutory law as conservator of the peace within 
his jurisdiction 3 Statutes may authorize a board 


1. US—Bishop v. Atlantic Smoke¬ 
less Coal Co., D C.W Va, 88 F 

Supp 27, 30 

Mo —State, on Inf of McKittrick, v 
Williams, 144 S W 2d 98, 103, 346 
Mo 1003 

NC—Southern Ry Co v Mecklen¬ 
burg County, 56 S E.2d 438, 440, 231 
NC 148 

57 C J p 730 notes 1, 2. 

Sheriff as. 

Coroner see Coroners § 11. 

Jailer see Prisons § 8 
Origin 

The office of sheriff is one of an¬ 
cient origin. Its creation goes back 
to the time of King Alfred of Eng¬ 
land, and maybe further The holder 
of the office has always been the 
chief executive officer and conseiva- 
tor of the peace in his county — 
Sweat v. Waldon, 167 So 363, 364, 123 
Fla 478 

Sheriff held to he: 

(1) Chief magistrate of county 
Minn—In re Olson, 300 N\V. 398, 

400, 211 Minn. 114. 

Mo—Farmers’ Mut. F. Ass’n v Hun- 
olt, App., 81 S W 2d 977, 981 

(2) Constitutional officer.—State v 
Knox County, 54 SW.2d 973, 977, 165 
Tenn. 319. 

(3) County officer. 

Ala,—In re Opinions of Justices, 143 
So 345, 225 Ala. 359. I 


Mo—State, on Inf of McKittrick, v 
Williams, 144 SW.2d 98, 103, 346 
Mo 1003 

N Y.—Burke v. Kern, 38 N E 2d 500, 
504, 287 NT. 203 

Or—In re Hampson’s Estate, 223 P 
2d 1039, 1044, 190 Or. 279 
S C —State v. Sanders, 110 SB 808, 
810, 118 S C 498 

Utah —Sheriff of Salt Lake Countv 
v Board of Com’rs of Salt Lake 
County, 268 P. 783, 785, 71 Utah 
593 

(4) Local onicer,—Winkler v. Sher¬ 
iff of Queens County, 12 NY S,2d 290, 
291, 256 App Div 770. 

(5) Public civil officer—Cooper v 
Mullenax, 28 S E 2d 426, 428, 126 W 
Va. 256 

State officer 

(1) A sheriff has been held to be a 
state officer—Hanley v. City of New 
York, 295 NTS, 1002, 1004, 250 App. 
Div. 552, motion denied 206 NTS 
824, 250 App Div. 852, affirmed 11 N 
E 2d 308, 275 NT. 482. 

(2) He has also been held not to 

be a state officer—State v Spencer, 
3 S.W 410, 91 Mo 206—State v Dil¬ 
lon, 2 S.W. 417, 419, 90 Mo 229. 1 

Independent agent 

Even though the duties and com¬ 
pensation of a sheriff are limited and 
prescribed by statute, his status as 
an independent agent or as a £epa- 
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rate adjunct of the courts and of the 
state remains undisturbed —Enstrom 
v City of New Tork, 17 N Y S 2d 9b4, 
968, 258 App Div 672, reargument do¬ 
med 19 NTS 2d 1022, 259 App Div 
832, appeal denied 27 N E 2d 819, 
283 NY. 777. 

2. US —Bishop v Atlantic Smoke¬ 
less Coal Co , D C W Va , 88 F Supp 
27, 30—Corpus Juris cited in In re 
Garner, DC Pa, 10 F Supp 380, 
382 

Anz—State v. Superior Court of 
Maricopa County, 5 P 2d 192, 195, 
39 Anz 242. 

Cal—Sparks v. Buckner, 57 P 2d 
1395, 1399, 14 Cal App 2d 213 
NT—Hanley v. City of New York. 
295 N T.S 1002, 1005, 250 App IMv. 
552, motion denied 296 NTS. 824, 
250 App Div 852, affirmed 11 NK 
2d 808, 275 NY 482. 

57 C J p 730 note 3 

3. Fla—Sweat v Waldon, 1G7 So 
363, 364, 123 Fla 478 

Minn—Corpus Juris quoted in In re 
Olson, 300 NW. 398, 399, 211 Minn 
114 

57 C.J p 730 note 4. 

Representative of sovereign power 
U S—South v Maryland, Md, 18 

How i06, 402, 15 L Ed 433. 

Md—Harrison v. Carroll, 191 A 574, 
576, 172 Md. 386. 
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to consolidate the duties of the office of sheriff 
with another county office, 4 and, subject to the 
restrictions of the constitution, the office may prop¬ 
erly be abolished 5 

"Sheriff " as generic term. The term “sheriff” 
used in the statutes frequently is construed as a 
generic term to include the whole class of officers 
performing duties usually appertaining to the office 
of sheriff, such as a deputy sheriff 6 or constable, 7 
although under the construction put on some statutes 
a deputy sheriff is not a sheriff. 8 Similarly “sheriff” 


may include a coroner. 9 

§ 2. Deputy Sheriff; Undersheriff 

A deputy sheriff is the deputy of the sheriff, one ap¬ 
pointed to act ordinarily for the sheriff and not in his 
own name, person, or right. 

A deputy sheriff is the deputy of the sheriff, one 
appointed to act ordinarily for the sheriff and not 
in his own name, person, or right 10 He has been 
held to be a public officer, 11 although there is also 
authority to the contrary. 12 A deputy sheriff is 


4. ICal —Brooks v Stewart, 218 P 
2d 56, 97 Cal App 2d 385 

Ordinance held valid 

Under statutes authorizing board 
to consolidate and reconsolidate du¬ 
ties of certain county offices, where 
consolidated office of coroner-public 
administrator had been created, sub¬ 
sequent ordinance consolidating the 
duties of the office of sheriff and cor¬ 
oner was valid, although it might 
have been preferable for the subse¬ 
quent ordinance to have expressly- 
separated the offices of coroner-public 
administrator before consolidating it 
with the office of sheriff.—Brooks v 
Stewart, supra 

5. NT—Burke v Kern, 38 N E 2d 
500, 287 NT 203 

Date abolished 

Where amendment to charter, abol¬ 
ishing offices of county sherjff in the 
•counties within a city, provided that 
it should become effective on Jan 1, 
1942, the county office of sheriff was 
abolished as of such date, notwith¬ 
standing officers were elected to fill 
such offices for the term commencing 
Jan. 1, 1942, at the same election at 
which city charter amendment was 
adopted—Burke v, Kern, supra 
- 6 . N.C—Lanier v Greenville, 93 S 
E 850, 853, 174 NC 311. 

57 C J p 730 note 6. 

7. Vt—Winchell v. Pond, 19 Vt 198, 
201 

57 C J. p 731 note 7. 

S. NH—George v. Fellows, 58 N.H 
494 

57 C J. p 731 note 9. 

S. NJ.—De Wit v Decker, 9 NJ 
Law 148, 149 
57 C J. p 731 note 10 
-Coroner acting as sheriff see infra § 
32 

10. N C —Towe v Tancey County, 
31 S E 2d 754, 755, 224 N.C 679 
—Corpus Juris oited In Gowens v. 
Alamance County, 3 S.E,2d 339, 
340> 216 N'C. 107— Corpus Juris cit¬ 
ed in Styers v. For$yth County, 194 
S.E. 305, 309, 212 N.C. 558-Cor¬ 
pus Juris Quoted* in ; Bonders v. 
Clme, 193 S E.‘ 826, 8291 212 N.C. 
472 

W^o ^rCorpds Ji^rls citefl in Delfel- 
der’v. T^ton Land & InVestfoent 


Co , 24 P.2d 702, 704, 46 Wyo 142, 
rehearing denied 26 P 2d 153, 46 
Wyo 142 

57 C J p 731 note 13 
Appointment by sheriff see infra § 
22 

Origin 

(1) The office of under sheriff or 
deputy sheriff is a common-law office 
unless a change is effected by con¬ 
stitution or statute —State ex rel. 
Geyer v. Griffin, 76 N E 2d 294, 298, 
80 Ohio App 447. 

(2) The deputy is an officer coeval 
in point of antiquity with the sheriff. 
N.T —Tillotson v. Cheetham, 2 Johns 

63, 70 

N C —Gowens v. Alamance County, 3 
S E 2d 339, 340, 216 N.C 107—Bor¬ 
ders v. Clme, 193 S.E 826, 829, 212 
N.C. 472—Lanier v Town of Green¬ 
ville, 93 SE 850, 853, 174 N.C. 311 
Undersheriff is simply what has 
been termed a general deputy, slight¬ 
ly more important than a simple dep¬ 
uty, by reason of the fact that he is 
qualified and designated by law as 
the particular deputy who, under cer¬ 
tain conditions, shall become the 
sheriff.—Delfelder v. Teton Land & 
Investment Co., 24 P.2d 702, 704, 46 
Wyo 142, rehearing denied 26 P 2d 
294, 46 Wyo 142. 

XI. La—Gray v. De Bretton, 188 So 
722, 724, 192 La. 628. 

Mo—Maxwell v Andrew County, 146 
S W,2d 621, 625, 347 Mo 156— 

Scott v. Endicott, 38 S.W 2d 67, 68, 
225 Mo.App 426 

NC—Towe v Tancey County, 31 S 
E 2d 754, 755, 224 NC 579—Blake 
v. Allen, 20 S E 2d 552, 554, 221 N 
C, 445—Corpus Juris cited ia Gow¬ 
ens v Alamance County, 3 S E 2d 
339, 340, 216 NC 107—Corpus Ju¬ 
ris quoted ia Borders v Clme, 193 
SE. 826, 829, 212 N.C 472. 

S C —Corpus Juris cited ia Willis v. 
Aiken County, 26 S.E 2d 313, 316, 
203 SC 96 

Tex —Murray v. State, 67 S W.2d 274, 
276, 125 Tex.Cr. 252. 

Vt—Gross v. Gates, 194 A. 465, 468, 
109 Vt. 156. 

57 C J. p 731 note 15. 

Deputy sheriff held to bes 

(1) Agent of sheriff.—State ex rel. 
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Rusch v. Board of Com’rs of Tellow- 
stone County, 191 P 2d 670, 672, 121 
Mont 162. 

(2) County officer, 

N.T—In re Uterhart, 257 NTS 348, 
349, 144 Misc 188. 

SC—State v. Johnson, 115 SE 748, 
749, 123 S.C 50. 

(3) Ministerial officer—Styers v. 
Forsyth County, 194 SE 305, 307, 
212 NC. 558. 

(4) Peace officer 

NT—Netarz v Fagan, 257 N.T.S 
610, 611, 143 Mi sc. 893. 

S C —Pulliam v Board of -Police 
Com’rs of Police Insurance and 
Annuity Fund, 24 S.E.2d 745, 202 S 
C 324 

(5) State officer or officer of the 
state 

Ala.—Andrews v. State, 78 Ala. 483, 
485 

La—Williams v Guerre, 162 So 609, 
614, 182 La 745-—State ex rel. Por- 
tene v. Jones, 159 So 594, 597, 181 
La 390 

Deputy sheriff held not to be: 

(1) Agent, servant, or employee of 
the sheriff.—Blake v. Allen, 20 S E.2d 
552, 054, 221 NC 445—Styers v For¬ 
syth County, 194 SB. 305, 307, 212 N. 
C 558 

(2) County officer or county em¬ 
ployee 

Ga—Drost v Robinson, 22 S.E 2d 
475, 194 Ga 703 

Va—Board of Sup’rs of Rockingham 
County v. Lucas, 128 SE 574, 575, 
142 Va 84. 

(3) Independent officer.—State ex 
rel. Rauscher v. Gandy, 178 So 166, 
167, 130 Fla. 407. 

(4) Officially connected with the 
county except through the sheriff — 
Styers v. Forsyth County, 194 S E. 
305, 307, 212 NC. 558. 

Employer and employee 

The relationship between sheriff 
and one whom he appointed chief 
deputy was that of employer and 
employee—Mosely v Kennedy, 17 So. 
2d 536, 537, 245 Ala. 448. 

12. Mont,—State ex rel. Rusch v. 
Board of Com’rs of Tellowstone 
County, 191 P.2d 670, 672, 673, 121 
Mont 162. 
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not the sheriff, 13 but is merely the substitute of the 
sheriff, 14 although it has been held that the sheriff 
and his deputies are considered as one and the 
same officer, 15 and that the deputy is the alter ego 
of the sheriff. 16 There are two kinds of deputies, 
a general deputy or undersheriff and a special de¬ 
puty, 17 and a deputy sheriff may be special m the 
sense that he is authorized to perform only part of 
the duties of the sheriff, 18 or in the sense that he is 
appointed by the sheriff without being assigned to 
perform any duties of the sheriff but being subject 
to assignment to duty by the sheriff from time to 
time as the sheriff in his discretion may determine. 19 
The sheriff may be authorized to abolish the office 
of deputy sheriff, 20 but the county commissioners 
may not do so. 21 

§ 3. Constable 

Generally, a constable Is an officer of a municipal cor¬ 


poration, usually elected, whose duties are similar to 
those of the sheriff, although his powers are less and his 
jurisdiction smaller. 

Generally, a constable is an officer of a municipal 
corporation, usually elected, whose duties are similar 
to those of the sheriff, although his powers are less 
and his jurisdiction smaller He is to preserve the 
peace, execute process of magistrates* courts and of 
some other tribunals, serve writs, attend the sessions 
of the criminal courts, have the custody of juries, 
and discharge other functions sometimes assigned 
to him by the local law or by statute 22 Constables 
are local peace officers of their vicinage, the minis¬ 
terial officers of justices of the peace, and the 
bailiffs of courts of record of criminal jurisdiction 
in the county, 23 officers charged with a duty to the 
public of the gravest and most delicate nature, in 
which the whole commonwealth is vitally inter¬ 
ested, 24 and originally their duty was to keep the 
peace, and they had no authority to serve process 


13. Mont—State ex rel. Busch v 
Board of Com'rs of Yellowstone 
County, supra 

14. Mont.—State ex rel Busch v 
Board of Com’rs of Yellowstone 
County, supra 

15. 2STY—Broschart V City of Mew 
York, 3 N Y.S2d 18, 21, 166 Misc 
615, affirmed 7 NY.S2d 646, 255 
App.Div 776. 

16. Ala—Mosely v Kennedy, 17 So 
2d 536, 537, 245 Ala 448—Jefferson 
County v. Dockerty, 30 So 2d 469, 
472, 33 AlaApp. 30, affirmed 30 So 
2d 474, 249 Ala 196. 

17. N C—Borders v. Clme, 193 S 
E 826, 829, 212 N.C 472. 

57 C J p 731 note 13 [2] 

Distinction 

There are two kinds of deputies 
well known in practice First, a 
general deputy or undersheriff, who, 
by virtue of his appointment, has au¬ 
thority to execute all the ordinary 
duties of the sheriff, and who exe¬ 
cutor process without special power 
from the sheriff, second, a special 
deputy, who is an officer pro hac vice 
to execute a particular writ in some 
certain action, and who acts under a 
specific, and not a general, appoint¬ 
ment of authority—Borders v. Cline, 
supra—Lanier v. Greenville, 93 SE 
850. 853, 174 NC 311—57 C.J. p 731 
note 13 [a]. 

18. Ohio —State ex rel. Gever v 
Griffin, 76 ME 2d 294, 300, 80 Ohio 
App. 447. 

Special deputy sheriff held to he: 

(1) Agent of sheriff —State ex rel 
Geyer v. Griffin, supra 

(2) Civil officer—Beves v. State, 


11 Lea, Tenn, 124, 126—57 CJ P 
1111 note S [a] 

19. Ohio —State ex rel Geyer v 
Griffin, 76 N E 2d 294, 300, 80 Ohio 
App 447. 

• 

20. N.J—Kessel v Civil Service 
Commission, 34 A 2d 131, 130 N.J 
Law 618 

Seasons of economy 

Where, two days before indictment 
against deputy sheriff was nolle 
prossed, sheriff abolished position for 
reasons of economy and nine other 
vacancies during incumbency of sher¬ 
iff were not filled, and no one was 
appointed to position vacated by dep¬ 
uty sheriff, and deputy sheriff was 
junior in service to all other deputy 
sheriffs, abolition was not merely col¬ 
orable, and, where there was no sug¬ 
gestion that public interest had been 
prejudiced, action of sheriff abolish¬ 
ing position of deputy sheriff was 
sustained —Kessel v. Civil Service 
Commission, supra. 

21. Ga—Board of Com’rs of Rich¬ 
mond County v. Whittle, 178 SE 
534, 180 Ga. 166, followed in Whit¬ 
tle v Board of Com’rs of Richmond 
County, 178 SE 536, 180 Ga 170 

22. Ind—State v. Clements, 22 NE 
2d 819, 820, 215 Ind. 666 

Ohio —Somerset Bank v. Edmund, 81 
NE 641, 643, 76 Ohio St 396, 11 
LRA..NS, 1170, 10 Ann Cas 726 
Pa—In re Borough High Constables, 
Quar Sess , 32 Del Co. 335 
Utah —Rich v Industrial Commis¬ 
sion, 15 P 2d 641, 646, 80 Utah 611. 
57 C J. p 731 note 17. 

Stands on same footing 1 as sheriff 
SC—State v. Franklin, 60 SE 953, 
955, 88 S.C 332, 338. 
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Constable held to be: 

(1) Public officer 

Ga—McCain v. Boliner, 61 SE. 36, 
37, 122 Ga. 842, 844 

Pa—Clemens v Northampton Coun¬ 
ty, Com PI, 26 North. Co 109, 8 

SomLegJ 377, 51 York Leg Rec 
134 

(2) State officer 

Mo—State v McKee, 69 Mo 504, 508 
WVa—Town of Lester v. Trail, 101 
SE 732, 733, 85 WVa 386. 

County officer 

(1) A constable has been held to 
be a county officer—Croswell v Lee 
County Board of Com'rs, 103 SE 518, 
114 S C 154 

(2) He has also been held not to 
be a county officer—McBrien v 
Starkweather, 160 SE 548, 549, 43 
Ga App. 818. 

High constable 

(1) A high constable is a munici¬ 
pal rather than a county officer — 
Bovee v. Willis, 31 PaDist & Co 
119, 121, 19 Erie Co. 446, 51 York Leg. 
Rec 162—Cartlich Service v. Reber, 
27 PaDist. & Co 253, 256. 

(2) Distinguished from constable. 
—In re Appointment of High Con¬ 
stable of Canonsburg, iPa Quar. Sess , 
18 Wash Co 202, 30 Mun L.R. 60 

Deputy constable is a public officer 
—Murray v. State, 67 SW2d 274, 
276, 125 Tex.Cr 262. 

Precinct constable is not included 
in the term ‘'county officers.”—Rich 
v Industrial Commission, 15 P.2d 641, 
648, 80 Utah 511. 

23. Mich—Allor v. Wayne County, 
4 N.W. 492, 500, 43 Mich 76. 

24. Va —Pearson v Brunswick. 
County, 21 S.B. 483, 485, 91 Va. 
322. 
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in civil actions except such as was expressly con¬ 
ferred on them by statute. 25 The office of constable 
cannot be abolished by the legislature where it 
has been established by the constitution 26 Where 
the office of constable is not established by the con¬ 


stitution, it may be abolished by the legislature, 27 
but the abolition thereof from a single township 
contravenes the constitution guaranteeing a uniform 
system of township government throughout the 
state 28 


II. SELECTION, QUALIFICATION, AND TENURE 

A. SHERIFFS 


§ 4. In General 

The office of sheriff ordinarily is elective, and it is 
usually provided that the office be filled by a person cho¬ 
sen by the people of the county. 

The office of sheriff ordinarily is elective, and it 
is usually provided by the constitutions or statutes 
that the office be filled by a person chosen by the peo¬ 
ple of the county 29 at an election held under, and 
governed by, the general rules relating to popular 
elections. 30 

§ 5. Duty to Serve 

Under some early statutes and decisions, It appears 

that a person elected or appointed sheriff was bound to 
serve. 

Under some early statutes and decisions, it ap¬ 
pears that a person elected or appointed sheriff was 
bound to serve. 31 A statute providing for a penalty 
on the refusal of a person commissioned to the office 
of sheriff to accept was not applicable to a person 
whose name is not in the sheriff's commission al¬ 


though the office was offered him by the county 
court. 32 

§ 6. Eligibility 

Either at common law or by virtue of the constitu¬ 
tions and statutes, certain qualifications are prerequi¬ 
site for the holding of the office of sheriff. 

Either at common law or by virtue of the consti¬ 
tutions and statutes, certain qualifications are pre¬ 
requisite for the holding of the office of sheriff. 33 
Thus provision is made by the constitutions and 
statutes requiring the sheriff to be a qualified 
elector, 34 a resident of the county, 35 and possessed 
of certain property qualifications. 36 Even m the 
absence of constitutional or statutory provision, 
citizenship has been considered a prerequisite to 
the holding of office of sheriff. 37 

Likewise, ordinarily it is provided by the consti¬ 
tution or statutes that the candidate for the office 
of sheriff be free from certain disqualifications. 38 
Thus a person may be disqualified by reason of his 
liability for public money unaccounted for, 39 or by 


25. Mass—Leavitt v. Leavitt, 135 
Mass. 191, 193. 

26. Md—-Little v. Schul, 84 A. 649, 
118 Md 454. 

•27. La—Hillman v. Police Jury of 
Webster Parish, 133 So 839, 840, 
16 La.App 237. 

57 C.J. p 761 note 56. 

28. Nev—Moore v. Humboldt Coun¬ 
ty, 204 P. 880, 210 P. 401, 46 Nev. 
220 

29. S C.—Privette v. Grmnell, 4 S. 
32 2d 305, 191 SC 376. 

Wash —State ex rel. Johnston v. 
Melton, 73 P 2d 1334, 192 Wash. 
379. 

57 C.J. p 732 note 22. 

Intent of people 

Under a constitutional provision 
requiring the election of sheriffs and 
other officers, the people intended 
that those officers should exercise the 
powers and perform the duties then 
recognized as appertaining to the re¬ 
spective offices which they were to 
hold—State ex rel. Johnston v Mel¬ 
ton, 73 F.2d 1334, 193 Wash. 379. 


30. Conn—Pratt v. Allen, 13 Conn 
119 

57 C.J p 732 note 23, 

Temporary appointment in case of 
vacancy see infra § 8. 

Statute inapplicable 

While the determination of the 
time for election of a sheriff is, 
where not provided for by consti¬ 
tution, within the legislative power 
and discretion, the statute fixing the 
time for the holding of the biennial 
general elections is inapplicable to 
the office of sheriff.—Privette v Grin- 
nell, 4 S.E 2d 305, 191 S'C. 376 

31. N.C— Collins v. Nall, 14 NC 
457. 

57 C J. p 732 notes 27, 28. 

32. Va—King v. McClanahan, Jeff 
9. 

33. Term “eligible” means capacity 
to be elected and to hold office if 
chosen.'—State ex rel Haff v Pask, 
186 NE 809, 126 Ohio St 633. 

34. SD— State v. Schmidt, 173 N 
W. 838, 42 S D 267, rehearing de- 

, nied 173 N.W. 951, 42 S.D. 294. 

57 C.J. P 732 note 33. 
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35. Ky—Patterson v. Miller, 2 Mete. 
493 

57 C.J. p 732 note 34. 

36. Md—Roberts v. Gibson, 6 Harr. 
& J. 116. 

57 C J p 732 note 35. 

37. Iowa—State v. Van Beek, 54 N 
W 525, 87 Iowa 569, 43 Am S R. 
397, 19 LRA 622 

Wis —State v. Smith, 14 Wis. 497. 

38. Ga—Weems v. Glenn, 34 SE 
2d 511, 199 Ga 388. 

39. Ga.—Weems v Glenn, supra 
57 C J p 733 note 40 

Willful default 

Former county tax collector is not 
holder of public money unaccounted 
for within statute relating to ineligi¬ 
bility to hold office merely because 
he failed to pay over taxes collected, 
with result that execution was issued 
and was paid by his bondsmen, and 
hence he could later become sheriff, 
where it did not appear whether the 
former default was willful or due 
to burglary or the like.— Weems v, 
Glenn, supra. 
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being an attorney at law, 40 or by a conviction of an 
infamous crime, 41 or by holding or exercising 
functions of an office under the government of the 
United States. 42 A judgment removing a sheriff 
does not disqualify him from reelection, 43 and the 
pendency of a suit against him does not disqualify 
him as a candidate or affect the validity of his 
reflection. 44 The removal of a sheriff does not 
necessarily render him ineligible to reelection as 
sheriff during the remainder of his original term, 45 
although under statute, where a nomination or elec¬ 
tion has been annulled or set aside for any offense 
mentioned m the act, the candidate is ineligible for 
office during the period fixed by law for the term of 
office 46 

The eligibility of a person is not established by 
the fact that he has been elected by the people, 47 or 
has been issued a certificate of election, 48 or has 
taken the oath of office and given an official bond 
as sheriff, 49 or has received a commission as such 
officer 50 An election of an unqualified person has 
been held to be voidable merely and not void 51 

Previous incumbency of office. In some states the 
the constitutions provide that the same person shall 
be ineligible for the office of sheriff for more than 
a certain number of years within a prescribed larger 
period of time ,* 52 but a limitation of this character 
is on the person and has no such relation to the 
tenure as to permit the computation, as against a 
pro tempore incumbent appointed to fill an unexpired 
term, of the time his predecessor had occupied the 
office. 53 Constitutional provisions prohibiting the 
same person from holding the office of sheriff for 
two successive terms have been held to apply only 


to full terms, 54 and not to render a person who has 
served the unexpired portion of a term under an 
appointment or election to fill a vacancy, 55 or who 
has been elected sheriff of a newly created county 
for a statutory term less than the full constitutional 
term and running until the next general election, 56 
ineligible to reelection for the succeeding full term 
So also one who has served one term is eligible for 
election to fill a vacancy occurring during the next 
ensuing term. 57 

Where a constitutional provision that sheriffs 
should serve two years and be eligible for only four 
years in any period of six was amended by increas¬ 
ing the term to four years and making sheriffs in¬ 
eligible to reelection, a person who was elected 
sheriff for a two-year term at the same election at 
which the amendment was adopted by the voters was 
eligible for reelection for a four-year term 58 In. 
at least one jurisdiction a person is ineligible for the 
office of sheriff for more than two consecutive 
terms, 59 and this includes holding office for part or 
all of such terms, 60 and the provision may not be 
evaded by resigning near the close of a term. 61 

j Removal of disqualification. Although a sheriff, 
at the time of his election, is an alien, and is con¬ 
sequently ineligible to hold office, his naturaliza¬ 
tion as a citizen before induction to office has been 
held to remove this disability and entitle him to the 
office. 62 

§ 7. Commission and Qualification 

a. In general 

b. Bond 


40. SC—State v. Boyles, 60 S.E. 
233, 80 SC 352. 

57 C J. p 733 note 41. 

41. Pa —Commonwealth v. Shaver, 
3 Watts <& S 338 

57 C J. p 733 note 42. 

42. Fla—In re Advisory Opinion to 
Governor, 8 So 2d 26, 150 Fla. 556, 
140 AL,R 1481, opinion supple¬ 
mented 9 So 2d 172, 151 Fla. 44, 140 
ALE. 1492 

The induction of a sheriff into the 
United States Army Reserve as cap¬ 
tain does not constitute holding or 
exercising 1 functions of an office un¬ 
der the government of the United 
States.—In re Advisory Opinion to 
Governor, supra. 

43. La —State ex rel Riddle v. Jean- 
sonne, 18 So.2d 306, 205 La. 818 

14. La —State ex rel. Riddle v. 
Jeansonne, supra. 

45. Tex.—Gordon v. State, 43 Tex. 
330. 


[ 46. Mont—-State ex rel. Falagi v. 

: Regan, 126 IP 2d 818, 113 Mont 

343. 

47. Ky.—Patterson v. Miller, 2 Mete 
493. 

48. Ky.—-Patterson v. Miller, supra 
57 C.J. p 733 note 46. 

49. Ky.—Patterson v. Miller, supra 
57 C J. p 733 note 47. 

50. 1ST J.—State v. Anderson, 1 N J. 
Law 318, 1 AmD. 207. 

51. N J —State v. Anderson, supra 
57 C.J. p 733 note 50. 

52. Ohio.—State ex rel Haff v. Fask, 
186 N.E. 809, 126 Ohio St. 633. 

57 C.J. p 733 note 52. 

Provision construed 

Where no person is eligible to the 
office of sheriff for more than four 
years in any period of six years, a 
sheriff who has served more than two 
years is ineligible for reelection for 
two-year term—State ex rel. Haff v. 
iPask, supra. 


53. Ind.—State v Lmkhauer, 41 N. 
E 325, 142 Ind 94. 

57 CJ. p 733 note 53 

54. Ky.—-McGinnis v. Cossar, 18 S~ 
W2d 988, 230 Ky. 213. 

57 CJ. p 733 note 55 

55. Ala—Black v. Pate, 30 So 434, 
130 Ala 514. 

57 CJ p 733 note 66 

56. Miss—Bozeman v. Laird, 45 So- 
722, 91 Miss 719. 

57. WVa.—Gorrell v. Bier, 15 W.Va 
311. 

57 C J. p 733 note 58. 

58. Mo—State v. Dirckx, 111 S.W- 
1, 211 Mo 568 

57 C.J. p 733 note 59. 

59. Kan.—Coates v Camp, 173 P.2d 
266, 161 Kan. 732. 

57 C J. p 734 note 60. 

60. Kan—Coates v. Camp, supra 

61. Kan.—Coates v. Camp, supra. 

62. Iowa.—State v. Van Beek, 54 1ST. 
W 525, 87 Iowa 569, 43 Am S R. 
397, 19 LRA 622. 
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a. In General 

Where one Is elected by the people to the office of 
sheriff, a commission from the governor is not necessary 
to authorize him to act unless the issuance of such com¬ 
mission is made a condition precedent to his entering on 
the duties of the office. Statutes requiring the person 
elected to qualify within a prescribed time have in some 
cases been held to be merely directory. 

Where one is elected by the people to the office of 
sheriff, a commission from the governor is not 
necessary to authorize him to act 63 unless the is¬ 
suance of such commission is made, by constitution 
or statute, a prerequisite to his entering on the 
duties of the office. 64 In at least one jurisdiction, 
a person elected cannot receive a commission to act 
until a bond is approved and he otherwise qualifies 
under the law, but on compliance with such statutory 
and constitutional provisions he is entitled to his 
commission 65 It is not a good objection to the 
validity of a sheriff’s commission that it bears date 
prior to the expiration of the term of his predecessor 
where it was not to take effect until after such term 
expired. 66 If the governor should ascertain that 
he has, through mistake or otherwise, improperly 
issued a commission to one person when it ought to 
have been issued to another, he may 9 orrect the 
error by issuing a commission to the person legally 
entitled thereto 67 

Statutes requiring the person elected sheriff to 
qualify within a prescribed time, failing in which 
the office shall be deemed vacant, 68 have in some 
cases been held to be merely directory. 69 The 
statutory directions as to the time within which a 
sheriff-elect must qualify are not applicable to a 
person to whom the election board refuses a certifi¬ 
cate, 70 and a statute providing that the office shall 
be deemed vacant on the neglect or failure to quali¬ 
fy after notice of the election is inapplicable where 
the sheriff-elect receives no such notice. 71 

Where the statute provides that, when any elec¬ 
tion is contested, the person elected shall have a 
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certain number of days in which to qualify after 
the date of the decision, an injunction restraining 
the person elected from qualifying as sheriff is 
so much m the nature of a contest that he will be 
entitled to at least a reasonable time after a de¬ 
cision in his favor m which to qualify. 72 Although 
a sheriff fails to qualify by giving a bond within 
the prescribed time, the exercise of the duties of 
the office may constitute him a de facto sheriff. 73 
It is error to permit a person to qualify as sheriff 
where it does not appear that he has been appoint¬ 
ed or elected to the office. 74 Where a claimant of 
the office of sheriff is acting as such, that cir¬ 
cumstance, together with the certificate of elec¬ 
tion, raises the presumption that he has executed 
his bond and taken the oath of office. 76 

Oath . Ordinarily, as one of the requisite formal¬ 
ities for the qualification of a sheriff, it is pro¬ 
vided by statute that the person chosen shall take 
an official oath, 76 although when the sheriff him¬ 
self acts as bailiff to the jury no special oath is re¬ 
quired. 77 In administering the oath, a clerk of 
court acts ministerially under the direction of the 
law and not of the court, and this may be done as 
well out of court as in court. 78 Where the sher¬ 
iff-elect compiles with the law as to giving bond, 
and offers, to take the oath of office within the time 
allowed by statute in which to qualify, the clerk of 
the court may be compelled by mandamus to ad¬ 
minister the oath. 79 

Production of receipts or settlements . Statutes 
requiring that a sheriff shall periodically during his 
term, or before being inducted into office for a 
second or subsequent term, produce receipts or set¬ 
tlements showing that his dealings with public 
moneys have been faithful and just must be com¬ 
plied with, 80 and they are not unconstitutional as 
imposing qualifications on the eligibility of such 
sheriff-elect other than those required by the con- 


63. Ky.—Graves v. Hayden, 2 Litt 
61. 

64. Mo—State v. Pool, 41 Mo. 32, 
followed In State v. Momson, 41 
Mo. 238. 

S.C—Richardson v. Croft, 17 SCL 
264. 

65. Fla.—State ex rel. Davis v. How¬ 
ell, 131 So. 320, 100 Fla 1391. 

66. S C.—Treasury Comr$ v Muse, 
5 S.C.L. 150 


69. Ohio,—State v Paulding County, 
56 N.E. 473, 61 Ohio St C06 

57 C.X p 734 note 73 

70. Mich —People v. Mayworm, 5 
Mich 146. 

71. Tex — Dobkins v. State, Civ.App , 
19 SW.2d 574, 

72. Iowa—State v. Van Beek, 54 N 
W. 525, 87 Iowa 569, 43 Am.S R. 
397, 19 L.R.A. 622 


67. Ind—Gulick v. Hew, 14 Ind. 93, 
77 AmD. 49. 

57 C J. p 734 note 70. 


68. Ill.—People y Metcher, ,3 Ill. 

482. ' ' 1 " , , ,, 

57 C.J. p 734 note 72. 


73. Ga.—Crawford v. Howard, 9 Ga 
314. 

Va—!Monteith v. Commonwealth, 15 
' <?ratt 172, 56 Va. 172. 

I)e fa'otd sheriffs generally see in- 
1 ' ‘fra j '12. 
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74. Ky —Johnson v. Ellis, Lett Sel 
Cas. 24. 

75. Cal —People v. Clingan, 5 Cal 
389 

76. Ind.—Kirkpatrick v. King, 91 N 
EL2d 785, 228 Ind. 236 

57 C.J p 735 note 81. 

77. Fla—-Nicholson v. State, 20 So 
818, 38 Fla. 99. 

78. Ill.—People v. Fletcher, 3 Ill. 
482. 

79. Ill.—People v. Fletcher, supra. 

80. NC—Lenoir County v. Taylor, 
130 S.E 25, 190 NC 336, 

57 CX p 738 note 56. 
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stitution. 81 Where the statute declares that the 
board of county commissioners shall elect a suita¬ 
ble person to fill the unexpired term on the failure 
of the sheriff-elect to qualify by settling his ac¬ 
counts, a successor duly appointed and qualified is 
•entitled to a writ of mandamus to compel the in¬ 
cumbent to surrender the property of the sheriff's 
office 82 

Setting aside qualification It has been held that, 
where the court has permitted one to qualify and 
give bond as sheriff, it may at the same term set 
aside such qualification and bond. 83 

Evidence of qualification . Where the record of 
the court, after reciting the election of a sheriff, 
states that he appeared m court and took the sev¬ 
eral oaths prescribed by law, and entered into and 
acknowledged a bond in a named penalty with cer¬ 
tain persons as security, the record is, in the ab¬ 
sence of fraud, -conclusive that the bond was prop¬ 
erly executed ‘by the persons whose names are af¬ 
fixed to it 84 

b. Bond 

The bond or recognizance which a sheriff-elect is re¬ 
quired to execute or enter into for the faithful perform¬ 
ance of the duties of his office is collateral security for 
the performance of such duties and operates to protect 
and give indemnity to all persons who may be damnified 
by neglect or failure in the performance of such duties 

A sheriff-elect is required to execute or enter into 
a bond or recognizance for the faithful perform¬ 


ance of the duties of his office, 8 ® and such bond or 
recognizance is collateral security for the perform¬ 
ance of his duties 86 and operates to protect and give 
indemnity to all persons who may be damnified by 
neglect or failure m the performance of such du¬ 
ties. 87 Statutes requiring bonds, however, have 
been held not to affect the capacity of the sheriff 
to execute judicial process without having executed 
a bond 88 or to sue a receiptor m conversion for 
personal property delivered on an attachment. 8 ® 
It has been held also that the irregularity of induct¬ 
ing a sheriff into office without all the bonds re¬ 
quired by law is cured by a subsequent tender 
and acceptance thereof 96 In at least one jurisdic¬ 
tion a recognizance is a security or obligation en¬ 
tirely distinct from the bond, 91 having different 
characteristics and affording separate remedies, 92 
although both are to secure the faithful perform¬ 
ance and execution of the sheriff's official duties. 93 

Form and sufficiency A failure to comply literal¬ 
ly with the form of bond prescribed by statute does 
not invalidate the bond, 94 since it is sufficient if the 
conditions of the bond are substantially and in 
effect the same as those prescribed by the stat¬ 
ute, 95 and a bond which has been accepted and 
approved is not invalidated by the fact that the ob¬ 
ligee is not the obligee designated by the statute. 96 
In the absence of a clear intent to the contrary, 
statutory conditions will be read into the bond. 97 
A bond, executed m the form and for the sum pre- 


si. NC—Lee v Dunn, 73 NC. 595 

57 C J p 738 note 57. 

82 . NC—Lenoir County v Taylor, 
130 S.E 25, 190 NC. 336 

83 . Va—Bunting- v. Willis, 27 Gratt 
144, 68 Va 144, 21 Ara.R 338. 

84. Va—Calwell v. Commonwealth, 
17 Gratt 391, 58 Va. 391 

85. Ark—Gower v Looney, 133 S.W 
2d 451, 199 Ark 272 

Ga—Walker v Whittle, 64 S E 2d 87, 
83 Ga.App 367. 

Ind —Kirkpatrick v King, 91 N.E 2d 
785, 228 Ind 236 

Pa.—Milliken v. Tavlor, 24 PaJDist 
& Co 531, 41 DauphCo. 269 

57 C J p 735 note 85 

^During* the continuance in office” 

Va—Commonwealth v. Fairfax, 4 
Hen & M. 208, 14 Va. 208 

13 C.J. p 118 note 58 [a] (4). 

86. Ill.—People v Wochner, 244 Ill. 
App. 30 

Pa—Keating v White, 15 A.2d 396, 
141 Pa Super 495. 

87. Ga—Walker v. Whittle, 64 S.E 
2d 87, 83 Ga.App 367 

Mich.—Bay County v. Brock, 6 N.W 
101, 44 Mich. 45. 


Security for enforcement of cause 
of action 

The wrong committed by the sher¬ 
iff is the substantial and actual foun¬ 
dation of the cause of action against 
a surety on the bond The sheriff’s 
bond is only collateral security for 
the enforcement of such cause of 
action. It does not give the cause 
of action It is the wrong which 
gives that, and the bond simply fur¬ 
nishes security to indemnify the per¬ 
son v 110 suffered because of the 
wrong 

Idaho —Oakes v. American Surety Co 
of New York, 76 P 2d 932, 58 Idaho 
482 

Kan—Ryus v Gruble, 3 P. 518, 31 
Kan 767 

Purpose of bond 

(1) Purpose of official bond of 
sheriff is to provide indemnity 
against malfeasance, nonfeasance, 
and misfeasance in office—Gray v. 
De Bretton, 188 So 722, 192 La 628 

(2) Official bonding system for 
sheriffs was created with sole pur¬ 
pose of protecting public against 
abuse of extraordinary powers con¬ 
ferred on sheriffs, and it was in no 
way intended to furnish protection 
against abuse of those general and 
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ordinary powers which they as non¬ 
officials formerly possessed and were 

accustomed to exercise—Nelson v. 

Kartell, 103 P 2d 30, 4 Wash 2d 174 

88. La —-Mechanics’, etc, Bank v 
Labiche, 3 La Ann 539. 

89. Vt.—Taylor v. Nichols, 29 Vt 
104. 

90 . N.C.—People v. Smith, 81 NC 
304 

91. Pa.—Keating v. White, 15 A 2d 
396, 141 Pa Super 495—Common¬ 
wealth, to Use of Blystone v. Da¬ 
vis, 186 A 382, 122 Pa Super 280 

92. Pa—Commonwealth, to Use of 
Blystone v. Davis, supra. 

93. Pa —Keating v. White, 15 A 2d 
396, 141 Pa Super 495. 

94. Md—Young v. State, 7 Gill & 
J 253. 

95. Kan.—McCracken v. Todd, 1 
Kan 148. 

57 C J. p 735 note 94 

96. Mich.—Bay County v. Brock, 6 
NW. 101, 44 Mich 45. 

57 C J. p 735 note 95. 

97. Kan.—Fanner v. Rutherford, 15 
P.2d 474, 136 Kan. 296. 
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scribed by law, is not vitiated by having annexed 
to the names of some of the sureties words ex¬ 
pressing the true liability of the parties. 98 Where, 
under the statutes, the sureties are jointly and sev¬ 
erally liable, it is immaterial whether the bonds 
are signed by the sureties on the same date or on 
different dates, 99 or whether the date of each bond 
was m fact the date on which the bond was signed 1 
Where the bonds are signed by personal sureties 
instead of by a surety company authorized to do 
business in the state, the clerk may refuse to ac¬ 
cept or file the bonds. 2 

Where the statute provides that the sureties shall 
justify before a designated tribunal or official, if 
no sufficient sureties are offered or those offered 
refuse to justify, the sheriff-elect is not entitled to 
a peremptory mandamus to the designated tribunal 
to induct him into office. 3 In the absence of a stat¬ 
ute requiring a sheriff’s official bond to be acknowl¬ 
edged by the signers thereof, such acknowledgment 
is not necessary to its validity, 4 and, although the 
law may require the bond to be acknowledged in 
open court, the omission of this formality does not 
invalidate the bond 5 Where there is not a local 
chief judge m each county, a statute requiring a 
sheriff’s recognizance to be taken before the first 
judge of the county court is complied with by its 
being taken before the assistant judge of the county 
whose name appears first in order upon the record 
of the election. 6 

Amount The penalty of a sheriff’s bond is 
usually fixed by statute; but a bond in a larger pen¬ 
alty may be required when the exigencies of the 
case demand it 7 When a sheriff’s official bond 
has been accepted, it is not void because the penalty 
is less than is required by the statute. 8 

Delivery , approval, filing, and recording Where 
the statute requires that the sheriff’s bond, in or¬ 
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der that it may become effective as a part of his 
qualifications, shall be delivered, accepted, and 
approved by a designated officer or tribunal, the 
bond becomes operative only on delivery to the per¬ 
son authorized to receive it 9 The statutory pro¬ 
visions for the approval and filing of the bond are 
for the benefit and security of the public 10 Un¬ 
less a statutory provision or order of court des¬ 
ignates the mode of delivery, there is no precise 
form in which the delivery must be made, but it is 
sufficient if it is made by any acts or words which 
show an intention of the obligors to perfect the in¬ 
strument 11 In the absence of a showing to the 
contrary, it will be presumed that a bond m the 
possession of the proper authorities has been ac¬ 
cepted 12 If the principal delivers the bond con¬ 
trary to an understanding with the sureties that it 
shall not be delivered until others have become 
obligated thereon, the sureties are nevertheless 
bound unless the obligee has accepted it with no¬ 
tice of the conditions under which the bond was in¬ 
trusted to the principal. 13 

Ordinarily the sheriff’s bond must be approved 
by a designated tribunal or official, 14 whose duty 
to approve is ministerial and not judicial, 15 and 
who, in respect of the approval of the bond, has no 
discretion other than to determine whether the 
security offered is sufficient, 16 and after approval 
his duties with respect thereto cease. 17 Where the 
statute empowers and requires the board of super¬ 
visors to approve the sheriff’s bond, its approval 
of a bond, in which all the substantial require¬ 
ments appear, is conclusive. 18 A duly elected sher¬ 
iff is entitled to have the bond presented by him 
passed on and, if sufficient, approved by the offi¬ 
cers whose approval is required by statute, 19 and 
if the bond is rejected for an insufficient or im¬ 
proper reason the proper remedy, it has been held, 
is mandamus to compel an acceptance of the bond, 2(> 


98. N.T—State v Tates, 3 Hill 230. 

57 CJ p 735 note 96. 

99. Ky—Gay v. Jackson County 
Board of Education, 265 SW. 772, 
205 Ky. 277. 

1. Ky —Gay v. Jackson County 
Board of Education, supra. 

2. Ark—Gower v Looney, 133 SW 
2d 451, 199* Ark 272. 

3. Tenn —Thomason v. Justices, 3 
Humphr. 233 

4. Va—Washington Couilty v. Dunn, 
27 Gratt 608, 68 Va. 608. 

5. N C.—McLean v. Buchanan, 53 N. 
C. 444. 

6. Vt—Wing v. Gleason, 36 Vt 371. 


7. Ala—Burnett v Nesmith, 62 Ala 
261 

57 C J p 736 note 8. 

8. Ky.—Grimes v. Butler, 1 Bibb 
192 

9. Ala—McLure v. Colclough, 17 
Ala 89 

10. SD—Gray v. Sanderson, 238 N 
W. 137, 50 SD 41. 

11. Ala—McLure v. Colclough, 17 
Ala. 89 

57 C J p 736 note 13. 

12. Tex-—Wright v. Leath, 24 Tex 
24. 

13. WVa—Raleigh County Ct. V. 
Cottle, 92 SE 110, 79 W.Va. 661, 
Ann.Cas 1918D 510. 

57 C J p 736 note 15. 
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14. S C —Spivey v Fidelity & De¬ 
posit Co of Maryland, 160 SE 275, 
162 SC 146. 

57 C J p 736 note 16. 

15. Ala.—Ex parte Candee, 48 Ala. 
386 

16. Ind—Gulick v. New, 14 Ind 93, 
77 Am D 49. 

17. Ill —People v. Fletcher, 3 Ill. 
482 

18. Mich—Bay County v. Brock, 6 
NW. 101, 44 Mich 45. 

19. Pa.—In re Ewing, 4 Phila 370 

20. Ala—Ex parte Candee, 48 Ala 
386 

57 C J p 737 note 22, 
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and not a proceeding in quo warranto to oust the 
former incumbent from office. 21 

Under a statute providing for the filing of the 
bond with the clerk of court it is improper to deposit 
the bond with the court. 22 The clerk may be com¬ 
pelled by mandamus to receive a bond which has 
been executed within the prescribed time and ap¬ 
proved by the judge. 23 

Although the bond is not recorded as provided 
by statute, it is nevertheless valid 24 Where no 
separate book is designated for the recording, a reg¬ 
istry in the mortgage book has been held suffi¬ 
cient. 25 The proper court should keep a record of 
the delivery and acceptance of sheriffs’ bonds, 26 
and enter the approval of such bonds upon the min¬ 
utes, 27 although a failure to do these things does 
not prevent the enforcement of a bond regularly 
given and accepted. 28 

Validity of bond . The validity of a bond accept¬ 
ed and approved by a judge of the county court 
cannot be affected by his negligence or mistake 
in the performance of an act not within the scope 
of his official duties 29 Where a sheriff’s bond is 
joint and several, it is not invalidated by the sher¬ 
iff’s failure to sign it 30 It has been held that a 
sheriff's official bond which is not accepted by the 
county court within the time fixed by statute is 
void, although it was executed withm such time, 31 
but it has also been held that a bond given volun¬ 
tarily by the sheriff after the time limited by stat¬ 
ute, although bad as a statutory bond, is good as a 
common-law bond. 32 The failure of the justices 
of the orphans' court to attest a sheriff’s bond does 
not affect its validity. 33 Where a sheriff's bond is 
given to “the justices composing” the county court, 
and one of such justices is also one of the obligors, 
the bond is void. 34 A sheriff's bond will not become 
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void by a failure to take and subscribe the oath of 
office. 35 

Periodic renewal of bond . The sheriff is some¬ 
times required by statute to renew his official bond 
periodically during his term of office, 36 and on 
his failure to comply with such a requirement his 
office may be declared to have become vacant, 37 
Where the sheriff is not absolutely required to re¬ 
new his general official bond annually, but it is 
the duty of the court to cause him to do so, unless 
the court requires a renewal there is no forfeiture 
of office 38 

New or additional bonds. Although a sheriff has 
been already inducted into office, and is acting under 
an official bond, duly executed and approved, there 
is nothing to prevent him from voluntarily execut¬ 
ing another official bond 33 A statute providing 
that in case of the death, removal, or insolvency 
of a surety, or on application of a surety to be dis¬ 
charged from the bond, the sheriff, at the risk of 
a vacancy m office, must give new or additional se¬ 
curity within a prescribed time, is not in conflict 
with a constitutional provision that sheriffs shall 
hold their offices for a specified term. 40 

A statute providing that the surety of any clerk 
or any other public officer may notify his principal 
that further security is required at the risk of a 
vacancy in office is applicable to a sheriff. 41 A 
statute providing that the court may require the 
sheriff to give an additional bond or bonds is ap¬ 
plicable, without express mention, to the various 
bonds required of the sheriff under statutory pro¬ 
visions 42 On a proper application of a surety to 
be discharged, the duties of the court under some 
statutes are purely ministerial rather than judicial, 43 
and if the court certifies a vacancy when in fact 
none exists an appointment by the governor is void 
and does not affect the rights of the incumbent. 44 
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21. Ohio—State v. Lewis, 10 Ohio 
St 128 

22. La —State v Armstrong, 1 

Mait.NS. 209 

57 C.J p 737 note 25. 

23. Ill —People v Fletcher, 3 Ill 
482 

24. NC—McLean v. Buchanan, 53 
NG 444. 

25. La.—Copeley v. Dmkgrave, 7 La 
Ann 595 

26. Or.—Baker County v Hunting- 
ton, 79 P. 187, 46 Or 275 

27. Or.—Baker County v. Hunting- 
ton, supra. 

28. Or.—Baker County v. Hunting- 
ton, supra. 


29. Ala —iMcLure v. Colclough, 17 
Ala 89. 

57 C J p 737 note 36. 

30. Idaho,—State v McDonald, 40 P 
312, 4 Idaho 468, 93 AmSR. 137. 

31. Ky—Commonwealth v Yar¬ 

brough, 2 SW. 68, 84 Ky 496, 8 
KyL 483 

32. Ga—Crawford v Howard, 9 Ga. 
314—Stephens v Crawford, 1 Ga 
574, 44 Am D 680. 

33. Md —Young v. State, 7 Gill & 
J 253. 

34. NC-Dickey v. Alley, 15 N\C 
43 

35. Ill.—Davis v. Haydon, 4 Ill. 35 

36. Ky.—Renshaw v. Cook, 111 S.W 
377, 129 Kv 347, 33 Ky.L. 860, 895 

57 C.J. p 737 note 44. 
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37. Ky.—Schuff v. Fflanz, 35 S.W 
132, 99 Ky. 97, 18 KyL. 25. 

57 C.J p 737 note 45. 

38. Ky—Leslie County v. Ever&ole, 
2 S W.2d 644, 222 Ky. 793 

39. Ala.—Johnson v. CafCrey, 59 Ala 
331. 

40. SC—State v. Taylor, 18 SCL 
524. 

41. Ky.—Catching v. Davis, 3 B 
Mon. 61. 

42. Ky—Fidelity, etc, Co v Brown, 
20 SW.2d 284, 230 Ky. 534. 

43. Ala—Bruner v. Bryan, 50 Ala. 
622 

57 C J. p 738 note 54. 

44. Ala.—Bruner v. Bryan, supra 
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§ 8. Term of Office, Holding Over, and Va¬ 
cancies 

a. Term of office 

b. Holding over 

c. Vacancies 

a. Term of Office 

Ordinarily the term of office of sheriff is fixed by 
constitutional or statutory provisions. 

Ordinarily the term of office of sheriff is fixed 
by constitutional or statutory provisions 45 Where 
the term of office is prescribed by the constitution, 
it is not within the power of the legislature to pro¬ 
long or diminish it, 46 although such term may be 
changed by constitutional amendment. 47 In the 
absence of constitutional restrictions, the legisla¬ 
ture having the power to create the office may fix 
the term thereof. 48 A statute providing that on 
the expiration of his term he shall vacate his of¬ 
fice, but shall collect delinquent tax bills, does not 
extend the sheriffs term. 49 

Under some constitutional and statutory provi¬ 
sions the term of sheriff begins on his election or 
qualification and runs for a certain period there¬ 
after, 50 or it may begin on a certain day after 
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the election 61 A person who is elected to the 
office and qualifies is entitled to hold it for the 
full term to which he was elected, 52 and the term 
expires at the end of the particular term for which 
he was elected. 53 Where a sheriff is elected for a 
term of fixed length merely, and not with refer¬ 
ence to some designated time when his tenure shall 
commence, his election entitles him to the office 
from the time that the term of his predecessor 
expires, 64 and if his predecessor dies or resigns 
before the expiration of his term the new sheriff 
is thereupon entitled to the office at once. 55 

It has been held that a constitutional provision 
that sheriffs shall hold their offices for two years 
means that the term of a sheriff shall be from one 
general election to another and not exactly two 
calendar years; 56 but it has also been held that 
where, under the law, an election gave only a right 
to be inducted into the office a provision that sheriffs 
should hold office for two years meant calendar 
years. 57 A statute changing the date of the com¬ 
mencement of the terms of sheriffs has been held 
void as creating a vacancy which m some coun¬ 
ties could not be filled by the incumbent of the 
office holding over by reason of a constitutional 
limitation of tenure. 58 The induction of a sheriff 


45. Ind—Kirkpatrick v King*, 91 N. 
E 2d 7S5, 228 Ind 236 

S C —Privette v Gnnnell, 4 S E 2d 
305, 191 SC 376 

46. SC —iPrivette v. Gnnnell, su¬ 
pra. 

57 C.J. p 738 note 68 
Continuance not implied 

Provision continuing- incumbent 
sheriff's term to end of odd-num¬ 
bered year could not be implied in 
amended section of constitution deal¬ 
ing with election of city officers and 
certain county officers to be held in 
odd-numbered years, particularly m 
view of fact that, on adoption of 
like constitutional amendments m 
past, provision was expressly made 
for extension of incumbent’s term 
of office until end of odd-numbered 
years—Fitzgerald v. Cohen, 22 NY. 
S 2d 863, 175 Misc. 148, affirmed 22 
NY.S.2d 527, 260 App.Div. 804. 

47. N C —Freeman v. Cook, 6 S E 
2d 894, 217 N.C. 63. 

Construction 

(1) Word “years" is used as mean¬ 
ing official years, which may or may 
not correspond with calendar years 
—Kirkpatrick v. King, 91 NE.2d 785, 
228 Ind 236. 

(2) In constitutional amendment 
providing that, notwithstanding any 
other provision “hereof," sheriff Of 
each county shall be elected at 1950 
general election and each four years 
thereafter, quoted word refers to con- 

80 C.J.S—11 


stitution which previously fixed sher¬ 
iff’s term at two years, and as thus 
construed amendment is not ambigu¬ 
ous—Kirkpatrick v. King, supra. 

(3) Sheriffs elected at 1948 gener¬ 
al election for terms commencing 
Jan 1, 1950, would continue to hold 
office until Jan. 1, 1955, by virtue of 
proviso in constitutional amendment 
providing that sheriff holding office 
on Dec 31, 1950, who had been elect¬ 
ed to such office for a period of less 
than two consecutive years immedi¬ 
ately preceding should continue m 
office for four-year term commenc¬ 
ing Jan 1, 1951, but proviso did not 
extend *for additional four years 
terms of sheriffs elected m 1948 for 
two-year term from Jan 1, 1949, to 
Dec. 31, 1950 —‘Kirkpatrick v. King, 
supra 

Submission to voters 

When general assembly author¬ 
ized submission to voters of amend¬ 
ment increasing “term of office of 
sheriff from two to four years and 
voters came to vote on question of 
its adoption, it is presumed that 
each acted in light of existing law- 
fixing the first Monday of December 
next ensuing general election m No¬ 
vember as time for beginning of term 
of office of sheriffs elected at such 
election—Freeman v. Cook, 6 S.E.2d 
894, 217 N.C 63. 

48. N Y.—O'Brien v. Boyle, 114 N.E 

68, 219 N.Y 195. 

57 C J. p 738 note 65. , 
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49. Ky—Madison County v. Hamil¬ 
ton, 47 SW.2d 938, 243 Ky. 29. 

50. Ala.—Garner v. Clay, 1 Stew 
182 

57 C J. p 738 note 70. 

51. N C.—Freeman v. Cook, 6 S.E. 
2d 894, 217 N.C. 63. 

52. Wis—State v. Saxton, 13 Wis 
168. 

57 C J. p 738 note 66. 

53. NY.—Fitzgerald v. Cohen, 22 N 
Y S 2d 863, 175 Misc. 148, affirmed 
22 N.Y S 2d 527, 260 App.Div 804 

Election, in odd-numbered, year 
The term of the sheriff, who was 
elected for a term of three years m 
the general election of 1937, would 
expire at the end of 1940, notwith¬ 
standing that under the constitution 
an election for that office could be 
held only in odd-numbered years.— 
Fitzgerald v. Cohen, supra. 

54. Ala.—State v. Spence, 7 Ala 500. 

55. Ala.—State v Spence, supra. 

56. Miss.—Thornton v. Boyd, 25 
Miss 598. 

57 C J. p 739 note 73. 

57. Tenn.—Burt v Bobo, 4 Sneed 
234 

57 C,J. p 739 note 74. 

58. Ohio—State v Heffner, 52 N.E, 
785, 59 Ohio St. 368. 

57 CJ. p 739 note 75. 
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into office before the beginning of the term for 
which he was elected is a nullity. 69 

1). Holding Over 

In the absence of constitutional or statutory restric¬ 
tion and sometimes by virtue of the constitution and 
statutes, a sheriff is entitled to hold his office until his 
successor is duly elected and qualified. 

In the absence of constitutional or statutory re¬ 
striction and sometimes by virtue of the constitution 
and statutes, a sheriff is entitled to hold his office 
until his successor is duly elected 60 and qualified, 61 
and so, where a constitutional amendment or stat¬ 
utory provision readjusting the times of holding 
elections leaves an interval between the expiration 
of the term of a sheriff and the time when his suc¬ 
cessor can be elected, the incumbent is entitled to 
hold over during such period, 62 although no pro¬ 
vision is made by the constitutional amendment or 
by statute for such interval, 63 and even though 
the effect of such holding over is to continue him 
m office for a longer consecutive period than is 
permitted by the constitution. 64 

A constitutional or statutory provision providing 
that every officer shall hold his office until his suc¬ 
cessor is elected or appointed and qualified applies 
to the office of sheriff. 65 The indefinite portion of 
time indicated by the phrase “until his successor 
shall be qualified” is as much a part of the term 
of office as the time which the sheriff is entitled 
absolutely to hold 66 A sheriff, by assuming office 
under a new term following an election which 
was subsequently declared to be void, abandons his 
rights as a holdover. 67 

c. Vacancies 

(1) In general 

(2) Filling vacancies 


(1) In General 

Where a sheriff-elect is entitled, on qualifying, to 
hold office for a specified term, anything which prevents 
him from so -doing creates a constructive or virtual va¬ 
cancy in the office for his entire term. 

Where a sheriff-elect is entitled, on qualifying, 
to hold office for a specified term, anything which 
prevents him from so doing creates a construc¬ 
tive or virtual vacancy m the office for his entire 
term, 68 which is as effectual to authorize an ap¬ 
pointment to fill the office as a literal vacancy 
caused by his death after qualifying would be; 69 
and hence, where the sheriff-elect dies after the 
term of his predecessor 'has expired, although be¬ 
fore he has received notice of his election, the 
previous incumbent is not entitled to hold over 
for the succeeding term 70 The office cannot be 
deemed vacant when it is m the possession of one 
designated by law to hold it through a prolonga¬ 
tion of his term until his successor can be not only 
elected or appointed, but also qualified. 71 Where a 
sheriff holds over under an appointment to fill a 
vacancy, the arbitrary refusal of the county clerk 
to accept and approve a proper official bond does not 
create a vacancy. 72 No vacancy occurs when a 
sheriff is inducted into the armed forces of the 
United States. 73 

The expiration of a term creates a vacancy in 
office, 74 especially where the incumbent does not 
hold over, 76 and failure of the legislature to pre¬ 
scribe that the office shall be deemed vacant at 
the expiration of a term of an incumbent lawfully 
elected thereto does not change the fact that on 
such expiration the office is vacant. 76 A vacancy 
has been held to exist where there is no de jure 
sheriff, 77 and whenever the office is not occupied by 
some one elected by the people, and a particular 
period of time has intervened between the beginning 


59. NO.—People v. Smith, 81 N.C 
304. 

60. SD—State v. Vincent, 104 NW. 
914, 20 SD. 90. 

57 C J. p 739 note 79. 

61. Ind—State v Linkhauer, 41 N 
E 325, 142 Ind 94 

57 C J. p 739 note 80. 

62. Kan—Pruitt v. Squires, 68 P. 
643, 64 Kan 855. 

57 C.J. p 739 note 81. 

63. Kan.—Pruitt v. Squires, supra 
57 C J p 739 note 82 

64. Ohio—State v. Harris, 83 N.E. 
912, 77 Ohio St. 481 

57 C J. p 739 note 83. 

65. Tenn —State v. -Malone, 174 S 
W. 257, 131 Tenn 149. 

Wis.—State v. Johnson, 184 N.W. 
683, 186 N.W. 729, 176 Wis. 107. 


66. Kan—Pruitt v. Squires, 68 P. 
643, 64 Kan. 855. 

67. Mont —State ex rel Kommers 
v District Court of Eighth Judi¬ 
cial Dist. in and for Cascade Coun¬ 
ty, 96 P.2d 271, 109 Mont. 287. 

68. Ohio—State v McGregor, 10 N. 
E 66, 44 Ohio St J328 

57 C J. p 739 note 89 

69. Tex—Maddox v. York, 54 S.W. 
24, 21 Tex Civ.App. 622. 

70. Tex.—Maddox v. York, supra. 

71. Kan—Pruitt v. Squires, 68 P. 
643, 64 Kan 855. 

57 C.J. p 740 note 92. 

72. Neb—State v. Willott, 174 NW. 
429, 103 Neb 798. 

73. Fla —In re Advisory Opinion to 
Governor, 8 So 2d 26, 150 Fla. 556, 
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140 A L R 1481, opinion supple¬ 
mented 9 So.2d 172, 151 Fla. 44, 
140 A.LE. 1492 

Expiration of leave of absence 

Where a sheriff who had been In¬ 
ducted into the United States Army 
Reserve as a captain had been grant¬ 
ed a thirty-day leave of absence by 
the governor, there would be no "va¬ 
cancy, 0 with respect to governor's 
power to fill vacancies in office, in 
sheriff's office on expiration of the 
thirty days—In re Advisory Opinion 
to Governor, supra. 

74. NY—People v. Voorhis, 125 N. 
E. 86, 227 N.Y. 167. 

75. N.Y.—People v. Voorhis, supra. 

76. NY.—People v. Voorhis, supra. 

77. Ky,—Wilson v. Vanbeber* 65 S 
W.2d 1021, 251 Ky. 735. 
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of the vacancy and the annual election of officers 78 
The term “vacancy” is said to relate not only to 
the office which is to be filled, but to the term for 
which the appointment is to be made. 79 Under vari¬ 
ous constitutional or statutory provisions the office 
of sheriff may be declared vacant because of the 
ineligibility of the sheriff, 80 or the failure of the 
sheriff to give a new bond when required, 81 or the 
unauthorized and protracted absence of the sheriff 
from the county 82 

The failure of a sheriff to execute or renew the 
official bond required by the statute has been held 
not ipso facto to vacate his office, 83 but is merely 
a cause of forfeiture and vacancy which may be 
declared in a proper judicial proceeding, 84 but it 
has also been held that no formality of trial before 
the county commissioners' court is necessary to de¬ 
termine whether the office has become vacant by 
failure to give bond 86 A sheriff’s acceptance of 
an incompatible office ipso facto vacates the office 
of sheriff, 86 or, according to other authority, war¬ 
rants a declaration by the court that the office is 
vacated. 87 If the court accepts a bond not execut¬ 
ed until after the time prescribed by the statute, 
it cannot subsequently declare the office vacant for 
failure to give the bond in time 88 Under a statute 
providing that, when certain grounds for the re¬ 
moval of the sheriff shall be presented to the gov¬ 
ernor, he shall publish a proclamation declaring 
the office vacant, and the office shall thereby and 
thereafter immediately 'be vacated, on such procla¬ 
mation the office becomes vacant, 89 and it is not 
necessary to await the refusal of reinstatement by 
the governor in order to have a vacancy in the 
office. 90 

A vacancy in the office of sheriff which may be 


filled by appointment implies that no one has any 
title to the office, 91 and such a vacancy does not 
exist when judgment of ouster against the incum¬ 
bent of the office is obtained on quo warranto on 
the ground that relator has a superior title. 92 The 
vacancy is to be declared by the officer or court 
designated iby the statute, 93 but a statute author¬ 
izing a designated officer to certify to the execu¬ 
tive the existence of the facts which under the law 
create a vacancy does not authorize such officer 
to declare the office vacant, 94 and if such officer 
certifies a vacancy when in fact none exists an 
appointment to fill such supposed vacancy is void 
and does not affect the right of the incumbent. 95 

Death . While the office of sheriff becomes vacant 
by the death of the incumbent during his term of 
office, 96 a vacancy in the office is not deemed to 
occur as a result of the death of one elected be¬ 
fore the beginning of the new term where deceased 
has not qualified and where the term of the incum¬ 
bent continues until a successor is appointed 97 
Where the incumbent sheriff dies after his elec¬ 
tion to a new term but before he had qualified and 
before the expiration of his old term, the death 
creates a vacancy in the old term but not in the 
new term. 98 

(2) Filling Vacancies 

The filling of a vacancy m the office of sheriff, which 
is not provided for by the constitution, is within the 
legislative power and discretion. 

The filling of a vacancy m the office of sheriff, 
which is not provided for by the constitution, is 
within the legislative power and discretion, 99 and 
where the term of office of the sheriff is made to 
correspond with the general elections by the peo¬ 
ple, and the constitution makes no provision for 


78. Ky.—-Wilson v. Vanbeber, supra. 

79. Colo.—'People v. I>e Guelle, 105 
P. 1110, 47 Colo 13. 

80. Wis.—State v Johnson, 177 N. 
W. 899, 171 Wls 521. 

81. Ky.—Clark v. Anderson, 190 S. 
W 2d 342, 300 Ky. 727. 

57 C.J. p 740 note 1. 

Time of filing’ 

Where sheriff failed to file revenue 
bond by June 1 as required by stat¬ 
ute, county judge properly declared 
office vacant and appointed a new 
sheriff to fill the vacancy even 
though other bonds required of sher- 
iff may have been filed and although 
sheriff made a tardy application for 
leave to file revenue l?ond—Clark v. 
Anderson, supra. 

82. Ky.—Stokes v, Kirkpatrick, , 1 

Mete. 138 , , " 

ST C.J. p 740 note 2. ' ‘ ’ 


83. N J.—Clark v. Ennis, 45 KT.J. 
Law 69. 

57 C J. p 740 note 7. 

84. Ala.—-Ex parte Candee, 48 Ala. 
386. 

57 C.J. p 740 note 8. 

85. Tex—Platan v. State, 56 Tex 
93. 

57 C.J. p 740 note 9. 

86. Va.—Shell ▼. Cousins, 77 Va. 
328. 

87. Ky —Stokes v. Fitzpatrick, 1 
Mete. 138. 

88. Ky—Schuff v. Pflanz, 35 S.W. 
132, 99 Ky. 97, 18 Ky.L, 25. f 

89. Ill.—People v. Nellis, 94 N.E 
166, 249 Ill. 12. 

90. Ill.—People y. Nellis, supra. t 

91 . Mo.—State v. Ralls County Ct, 

! 45 Mo. 58. 
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92. Mo.—State v. RalLs County Ct, 
supra. 

93. Tex.—Platan v. State, 56 Tex 
93 

57 C J. p 740 note 18. 

94. Ala.—-Hill v. State, 1 Ala. 550. 

95. Ala.—Bruner v. Bryan, 60 Ala. 
522 

57 C J. p 741 note 20. 

96. Ky—Wilson v. Vanbeber, 65 S. 
W 2d 1021; 261 Ky 735. 

57 C.J. p 741 note 22. 

97. Tenn.—State v. Malone, 174 S. 
W r 257, 131 Tenn. 149. 

98. Ohio.—State ex rel. Smith v. 
Hummel, 66 N.E.2d 111, 146 Ohio 
St 341. 

99. S C —Privette v. Grinnell, 4 S.E 
| 2d 305, 191 S.C. 376. 
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filling vacancies which may occur during the term, 
the mode of filling vacancies in the office is within 
the control of the legislature. 1 The power granted 
to the legislature to provide for filling vacancies 
does not imply a power to create an interval between 
the official terms of two persons elected to fill the 
office. 2 

By appointment. There can be no appointment 
in the office of sheriff until a vacancy occurs. 3 
The power of appointment is exhausted when once 
exercised, and any subsequent appointment, until 
the incumbent has been removed or the office has 
become vacant, is void. 4 Constitutions and statutes 
ordinarily provide that under certain circumstances 
the office of sheriff may he filled by an appointment 
by the governor, 5 by county commissioners, 6 by a 
county court, 7 by commissioners of the court, 3 by 
the district judge, 9 or by the judge of probate, coun¬ 
ty clerk, and prosecuting attorney, 10 but a district 
court has been held to have no power to fill it. 11 
Where the incumbent of the office of deputy sheriff 
cannot succeed to the duties of sheriff because of 


his ineligibility, the governor may appoint a sher¬ 
iff 12 A constitutional provision that the gov¬ 
ernor may appoint a sheriff to fill a vacancy is not 
abridged by a provision of a statute that the 
deputy sheriff may continue the duties of a de¬ 
ceased sheriff 13 A statute authorizing the gov¬ 
ernor to fill vacancies 'by appointment is valid, al¬ 
though the constitution provides that sheriffs shall 
be chosen by the electors, and fails to confer the 
power of appointment on the governor m any 
case. 14 A constitutional requirement that sheriffs 
shall be chosen by the electors as often as vacancies 
shall occur does not mean that such vacancies may 
not be filled temporarily by the governor. 16 If 
the governor does not appoint a party to fill the 
vacancy, it is error to permit such party to qualify 16 
An appointment by the executive is complete on the 
delivery of the commission, and such commission 
is at least prima facie evidence that the person 
holding it is lawfully entitled to the office 17 

Except where the term of office of an appointee 
is regulated by constitutional or statutory provi- 


1. Ark.—State v. Crow, 20 Ark. 209 

2. Ohio.—State v Heffner, 52 NE. 
785, 59 Ohio St 368. 

3. Tenn—State v Malone, 174 S 
W 257, 131 Tenn 149 

4. SD—State v. Vincent, 104 NW 
914, 20 S D 90. 

5. Fla—In re Advisory Opinion to 
the Governor, 9 So 2d 172, 151 Fla 
44, 140 ALR 1492. 

Pa—Commonwealth v. Milliken, 24 
Pa Diet & Co. 519. 

Election, in odd-numbered years 
Where the office of sheriff can he 
filled only in an election to he held 
in odd-numbered years, a vacancy* 
if any should, occur on Jan 1, 1941, 
would be required to be filled by gu¬ 
bernatorial appointment —Fitzgerald 
v Cohen, 22 N Y S 2d 863, 175 Misc 
148, affirmed 22 N.Y S.2d 527, 260 
App Div 804 

TTnezpired term less than one year 

(1) Under constitution, governor 
had authority to fill vacancy in office 
of sheriff for unexpired term of less 
than year by" appointment, if sen¬ 
ate was m session and confirmed the 
appointment, but could not by recess 
appointment fill vacancy in office for 
unexpired term of less than one year 
—State ex rel Palfrey v. Judges of 
Criminal District Court of Parish of 
Orleans, 5 So 2d 756, 199 La. 232 

(2) Fact that legislature would not 
meet in regular session until after 
expiration of sheriff's unexpired term 
of office of less than year, so that 
person appointed to vacancy in such 
office by judges of criminal district 
court pursuant to constitutional pro¬ 


vision conferring authority on judg¬ 
es to fill vacancy temporarily until 
vacancy is filled by appointment as 
provided by law, would probably 
serve until end of term, did not per¬ 
mit departure from constitutional 
provisions limiting governor's re¬ 
cess appointment to fill vacancy in 
office of sheriff for term of less than 
year to cases not otherwise provided 
for m constitution—State ex rel Pal¬ 
frey v. Judges of Criminal District 
Court of Parish of Orleans, supra- 

(3) Where incumbent sheriff died) 
on June 1 and it appeared that upon 
the following April 18 a successor 
would be elected for a full term, and 
that successor could take office on 
May 19, unexpired portion of term 
of incumbent sheriff was less than 
one year and governor had right to 
fill vacancy.—Blaize v. Hayes, 15 So 
2d 217, 204 La. 263, rehearing denied 
15 So.2d 228, 204 La. 298. 

6. NO —Freeman v. Cook, 6 S E.2d 
894, 217 NC. 63 

Ohio.—State ex rel. Grace v. Board 
of Elections of Franklin County, 
78 N E 2d 38, 149 Ohio St 173— 
State v. Paulding County, 56 N.E. 
473, 61 Ohio St. 506. 

7. Ky —-Wilson v. Vanbeber, 65 S 
W.2d 1021, 251 Ky. 735. 

8. Tex.—Flatan v. State, 56 Tex. 93. 

9 . La—State ex rel. Palfrey v. 
Judges of Criminal District Court 
of Parish of Orleans, 5 So 2d 756, 
199 La 232 

57 C J p 741 note 32 [c], 

10. Mich.—Attorney General ex rel 
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Baird v Johnson, 293 NW 545, 
294 Mich 250. 

Hotice 

Jurisdiction does not depend on 
notice mentioned m statute provid¬ 
ing that notice of vacancy in pub¬ 
lic office shall within ten days be giv¬ 
en m writing to those having power 
of appointment, since such notice 
is intended to bring action, and. if 
action is had m proper instance with¬ 
out such notice, purpose of statute 
of not leaving a public office vacant, 
is* accomplished —Attorney General 
ex rel. Baird v Johnson, supra 
Number of Judges participating 
Fact that only three of the four 
county probate judges participated in 
the making of an appointment to fill 
vacancy in office of sheriff did not 
make appointment invalid—Attorney 
General ex rel Baird v. Johnson, su¬ 
pra. 

11. Tex —Leonard v. Speer, Civ. 
App , 48 S W 2d 474, error dismiss¬ 
ed, Com App., 56 SW.2d 640. 

12. Miss—State v. Nichols, 63 So 
1025, 106 Miss 419. 

57 C J P 741 note 33. 

13. Miss—Baker v. Nichols, 72 So 
1, 111 Miss 673. 

14. Wis.—Sprague v. Brown, 40 Wis 
612. 

15. NY—In re Mitchell, 114 NH 
382, 219 N.Y. 242. 

16. Ky. —Johnson v. Ellis, Litt.Sel. 
Cas. 24. 

17. N M —Conklin v. Cunningham, 
38 P. 170, 7 N.M. 445. 
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sions, 18 as a rule such appointments are merely 
temporary and are operative only until a new sher¬ 
iff can be elected, 19 and do not give the appointee 
the right to the office for the entire unexpired term 
of his predecessor. 20 Where a sheriff is reelected 
to succeed himself, but dies before qualifying, an 
appointee under particular constitutional and stat¬ 
utory provisions serves only until the expiration of 
the first term of the deceased sheriff, 21 and until 
the election and qualification of his successor. 22 
Where the constitution restricts the length of time 
an appointee may serve, the legislature cannot en¬ 
large the term. 23 An appointee to fill a vacancy 
holds, however, for the period fixed in the statute, 
without regard to the time the appointing power 
may fix for his tenure of office, 24 and holds office 
from the date of appointment and qualification and 
not from the date of the receipt of the commis¬ 
sion. 25 

It has been held that a sheriff appointed to fill a 
vacancy is entitled to the benefit of a general stat¬ 


§ 8 

utory provision that officers shall hold over until 
their successors are elected and qualified. 26 It has 
also been held, however, that where one is appoint¬ 
ed to fill a vacancy for an unexpired term his right 
to the office ceases on the expiration of the term 
for which he was originally appointed, and he is not 
entitled to hold over, although the sheriff elected 
for the succeeding term fails to qualify or the elec¬ 
tion for such term is void, but in such case there 
is again a vacancy m the office which can be filled 
by another appointment. 27 

By election. The policy of the states with respect 
to vacancies in elective offices such as the office of 
sheriff is to fill them by election as soon as is prac¬ 
ticable, 28 but a constitution providing for the filling 
of vacancies by election does not mean that they 
must be filled by election as soon as they occur 20 
Ordinarily it is provided by the constitutions and 
statutes that the office of sheriff be filled for the 
unexpired term at the next general election or at 
a special election held for the purpose. 80 A stat- 


18. Ohio —State v. McGregor, 10 N. 
E 66, 44 Ohio St 628. 

57 C J p 741 note 39. 

19. Fla—In re Advisory Opinion to 
the Governor, 9 So 2d 172, 151 Fla 
44. 140 ALR 1492—State ex rel 
Landis v. Taylor, 146 So 549, 108 
Fla 541 

Kan—Moore v. Smith, 160 P 2d 675, 
160 Kan. 167. 

Ky,—Jordon v Baker, 66 S W 2d 84, 
252 Ky 40, 93 A L R 813 
Ohio—State ex rel Grace v Board 
of Elections of Franklin County, 78 
•N.E2d 38, 149 Ohio St. 173—State 
ex rel Smith v Hummel, 66 HE 2d 
111, 146 Ohio St 341—State ex rel 
Haff v Pask, 186 NE 809, 126 Ohio 
St 633 

SC—Jackson v White, 62 S.E 2d 776, 
218 S C 311—iPnvette v. Grmnell, 
4 SE.2d 305, 191 SC. 376. 

57 CJ p 741 note 40. 

Term of temporary appointee 
Constitutional provision that sher¬ 
iff appointed by judges of district 
court to fill vacancy temporarily 
shall serve until vacancy is filled by 
appointment as provided by law is 
controlled by the phrase as ‘‘provided 
by law,” and means that temporary 
appointee shall serve until vacancy 
is filled by appointment by governor 
with advice and consent of senate if 
unexpired part of term is less than 
year, and does not mean that tempo¬ 
rary appointee of judges shall serve 
only until' governor can fill vacancy 
by recess appointment, since govern¬ 
or has no authority to make recess 
appointment under constitution m 
a case t where temporary filling of 
vacancy is otherwise provided for in 
constitution.—State ex rel Palfrey 


v Judges of Criminal District Court 
of Parish of Orleans, 5 So 2d 756, 
199 La 232. 

Preserving status under civil service 

Chief deputy sheriff could succeed 
to office of sheriff, on a vacancy oc¬ 
curring, for period pending a future 
election and at same time preserve 
his status as chief deputy under civil 
service statute while thus discharg¬ 
ing duties of sheriff, where chief 
deputy did not thereafter offer him¬ 
self as a candidate m the election 
—Foster v. Brown, 34 S E 2d 530, 
199 Ga 444. 

20. Ala.—State v. Ayres, Minor 323 

21. Fla—State ex rel. Landis v. 
Taylor, 146 So. 549, 108 Fla. 541 

57 C.J. p 741 note 42. 

22. Ohio —State ex rel. Smith v 
Hummel, 66 N.E.2d 111, 146 Ohio 
St. 341 

Resignation and reappointment after 
new term 

Sheriff, who was appointed to fill 
a vacancy caused by death of former 
sheriff after reelection but prior to 
expiration of old term, by resigning 
after period of new term had begun, 
in reality terminated term which he 
held by appointment and which nor¬ 
mally would have ended on election 
and qualification of his successor 
By his resignation and reappointment 
after new term normally would have 
commenced, he did not acquire any 
right to tenure which he did not have 
before, and he continued to hold the 
office until his successor was elected 
at the next general election and 
qualified—State ex rel. Smith v 
Hummel, supra 

23. N.T—People v. Boyle, 163 NT 
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S 72, 98 Misc 364, affirmed 164 
NTS. 1107, 178 AppDiv 908 

24. Ky.—Neeley v. McCollum, 53 S 
W 37, 107 Ky. 143, 21 Ky L. 823 

25. Ohio—State ex rel. Gahl v Lutz, 
9 NE2d 288, 132 Ohio St 466 

26. Neb—State v. Willott, 174 N.W 
429, 103 Neb 798. 

27. Ky.—Terry v Hargis, 74 S.W. 
271, 24 KyL 2498 

57 C J. p 742 note 46. 

28. N Y —In re Mitchell, 165 N.TS 
972, 178 AppDiv 690, affirmed 118 
N.E. 1068, 222 NY. 543. 

29. NY—In re Mitchell, 114 NE 
382, 219 NY 242 

30. Fla —State ex rel. Davis v How¬ 
ell, 132 So 647, 101 Fla 656 

Ky—Wilson v Vanbeber, 65 SW.2d 
1021, 251 Ky 735 

Mont—Bailey v Knight, 168 P.2d 
843, 118 Mont 594 
57 C J. p 742 note 50 
Election, at which office may be filled 
Where there was no regular elec¬ 
tion to be held m entire county for 
an officer m the same territory or 
boundary except a member of Unit¬ 
ed States house of representatives, 
there could be no election for unex¬ 
pired term of sheriff resulting from 
death of incumbent under constitu¬ 
tional provision that if unexpired 
term will not end at next succeed¬ 
ing annual election at which either 
city, town, county, “district or state 
officers" are to be elected, vacancy 
should be filled by election for re¬ 
mainder of the term, since a United 
States representative is not a “dis¬ 
trict or state officer" within the con¬ 
stitutional provision—White v Hub¬ 
bard, 195 S W 2d 781, 302 Ky 820. 



§§ 8-9 


SHERIFFS AND CONSTABLES 


80 C.J.S. 


ate providing for a proclamation by the governor 
for a special election to fill a vacancy in the office 
of sheriff is mandatory. 31 If a vacancy in the of¬ 
fice occurs before the next general election but sub¬ 
sequent to the time provided by statute for the 
filling of tfhe vacancy at the next general election, 
the vacancy cannot be filled at the next general 
election, 32 ibut may be filled at a special elec¬ 
tion called pursuant to the statute. 33 

In the absence of constitutional and statutory 
provisions prescribing when the term of a sheriff 
elected at a special election to fill a vacancy shall 
begin, the term of such sheriff commences to run 
from the date of the special election 34 Under some 
constitutions it has been held that, where a person 
is elected to fill a vacancy in the office of sheriff, he 
does not hold during the unexpired term of his pre¬ 
decessor merely, but for the constitutional term of 
the office of sheriff, 35 although it has also been 
held that he is elected to fill the unexpired term 
and not the full term, 36 notwithstanding the ballot 
did not specify the length of time for which the 
candidate sought office. 37 

§ 9. Resignation, Abandonment, Forfeiture, 
Suspension, or Reinstatement 

A sheriff may resign or abandon his office, and un¬ 
der constitutions and statutes may forfeit, be suspended 
from, or reinstated to, such office 

Under a statute providing that the resignations 
of certain county and township officers shall be 
made to the clerk of the board of supervisors of 
the county, the mere manual transmission of a 
sheriff’s resignation to the clerk by an attorney 
without authority and contrary to the sheriff’s ex¬ 
press directions is of no effect. 38 A freely made 
and unconditional resignation is effective when ac¬ 
cepted by the proper authority. 39 Where a sher¬ 
iff transmits his resignation, to take immediate ef¬ 
fect, to the proper authorities, and it is received 


by them, a vacancy exists in the office, 49 and he 
cannot withdraw such resignation, 41 even with the 
concurrence of the authorities to whom it was 
sent. 42 Where threats are made that proceedings 
would be brought to remove the sheriff from office 
unless he resigned, such threats do not constitute 
duress inducing the resignation. 43 Where a per¬ 
son, prior to appointment and qualification, is re¬ 
quired to sign an undated resignation which would 
terminate his tenure before the expiration of the 
term of the vacant office, such resignation has been 
held to be void. 44 

Abandonment . If a lawful sheriff, whose sure¬ 
ties have been discharged on their own applica¬ 
tion, and whose office has been certified to the gov¬ 
ernor to be vacant because of his failure to give a 
new bond, when m fact there is no vacancy, accepts 
an appointment by the governor as m case of va¬ 
cancy, such acceptance does not amount to an aban¬ 
donment of his right to the office under his former 
title 45 

Forfeiture . The office may be forfeited at the 
suit of the proper authorities designated by the 
constitution or statute. 46 Where the constitution 
directs suit to be brought m the name of the at¬ 
torney general, such official is the proper party, 47 
and a statute providing for suits against usurpers 
and intruders into office is inapplicable. 48 Unless 
the county requires its renewal, a failure to re¬ 
new an official bond of a sheriff does not work a 
forfeiture of the office. 49 

Suspension The governor cannot suspend a 
sheriff from office unless authorized by constitution 
or statute, 60 but sheriffs have been held to accept 
election to office subject to suspension by the gov¬ 
ernor for specified grounds. 51 Where the constitu¬ 
tion prescribes the grounds for which the govern¬ 
or may suspend officers, a statute, in so far as it 
attempts to enlarge the powers ’ of the governor 


31. N'T —In re Mitchell, 165 NTS 
072, 178 App.Div 690, affirmed 118 
NE 1068, 222 NT. 543. 

32. N.T —In re Mitchell, 114 NE, 
382, 219 N.T 242 

57 C J. p 742 note 52. 

33. N T —People v Boyle, 163 N T S 
72, 98 Misc 364, affirmed 164 NT. 
S. 1107, 178 App.Div. 908. 

34. N.T—In re Mitchell, 165 NTS 
972, 178 App Div. 690, affirmed 118 
N.E. 1068, 222 NT 543. 

57 C.JT. p 742 note 54. 

35. NT—People v Voorhis, 125 N 
E, 86, 227 NT. 167. 

57 C.J p 742 note 55 

36. Mont.—Bailey v Knight, 168 P 
2d 843, 118 Mont 594. 


37. Mont.—Bailey v. Knight, supra 

38. Cal—McKelley v. Turner, 273 
P. 1101, 96 Cal.App 292. 

39. Tex —Willborn v. Deans, Civ 
App , 240 S W.2d 791, refused no re¬ 
versible error. 

40. Ind—-State v Hauss, 43 Ind 105, 
13 Am.R. 384 

41. Ind —State v. Hauss, supra. 

42. Ind —State v Hauss, supra. 

43. Tex—Willborn v Deans, Civ. 
App, 240 S W.2d 791, refused no 
reversible error. 

44. pS.C—J ackson v. White, 62 S E. 
2d 776, 218 SC. 311. 

45. Ala—Bruner v. Bryan, 50 Ala. 
522. 


48. La—Coco v. Oden, 79 So. 287, 
143 La 718, 8 AL.E. 179, error dis¬ 
missed 39 SCt 386, 249 U.S. 587, 
63 LEd 790. 

47. La.—Coco v. Oden, supra. 

48. La.—Coco v Oden, supra. 

49. Ky.—Cornett v. Duff, 141 S.W.2d 
870, 283 Ky 466—Leslie County v. 
Eversole, 2 SW2d 644, 222 Ky. 
793. 

50. SC—State v. Hough, 87 S.B. 
436, 103 S.C. 87. 

51. Pla—State ex rel. Hatton v. 
Joughin, 138 So 392, 103 Pla. 877, 
rehearing denied 145 So. 174, 107 
Fla. 850. 
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in the suspension of sheriffs, is unconstitutional. 52 
A statute authorizing the governor to remove a 
sheriff from office for malfeasance or nonfeasance 
in the performance of his official duties gives him 
by implication, as an incident to such power, the 
power to suspend a sheriff pending removal pro¬ 
ceedings. 53 

A statute may provide that the sheriff may be sus¬ 
pended for cause by designated courts. 54 A stat¬ 
ute, authorizing a suspension by the circuit court 
of any county or township officer pending an in¬ 
dictment for nonfeasance m office, has been held 
applicable to a sheriff. 55 Under a statute author¬ 
izing a district judge to suspend an officer against 
whom removal proceedings are brought, such judge 
may suspend a sheriff after judgment of removal 
and before jurisdiction is divested iby the perfec¬ 
tion of an appeal. 66 The suspension of a sheriff 
from office does not destroy, but merely suspends, 
the acquired right to the office. 57 It renders the 
incumbent incapable of functioning until the disa¬ 
bility 1 $ removed 58 Where the county supervisors 
are authorized to appoint a temporary sheriff on 
the suspension of the sheriff by the court, such ap¬ 
pointee, and not the deputy of the suspended sher¬ 
iff, is authorized to discharge the duties of the 
office. 59 The procedure followed in suspending a 
sheriff should meet every requirement of the con¬ 
stitution or statute. 60 In at least one jurisdiction 
the governor may not suspend a sheriff while the 
senate is in session, 61 and a review of the charges 
preferred by executive order 62 and the sufficiency 
of the evidence to support the charges 63 are ques¬ 
tions solely for the determination of the senate, 
and it may adopt such rules of procedure as it 
sees fit. 64 


Reinstatement. A sheriff suspended by the gov¬ 
ernor may be reinstated by him, 65 although the 
senate is in session at the time. 66 

§ 10. Removal and Proceedings Therefor 

a. In general 

b. Grounds for removal 

c. Proceedings 

a. In General 

The removal of a sheriff is a matter usually regulated 
by constitution or statute. 

The removal of a sheriff is a matter usually reg¬ 
ulated by constitution or statute. 67 Where the con¬ 
stitution is silent as to a method of removal, the 
legislature may provide a method, 68 such as that the 
governor shall have the power of removal, 69 or 
that sheriffs may be removed by judicial proceed¬ 
ings. 70 However, the governor cannot remove 
a sheriff from office unless the power to do so is 
conferred by the constitution or statutes. 71 Stat¬ 
utes authorizing the removal of a sheriff by the 
governor are ordinarily penal m their nature, and 
as sudh are to be strictly construed. 72 Although 
a sheriff is an elective officer, a statute authorizing 
his removal by the governor is not in violation of 
a constitutional provision providing that the gov¬ 
ernor may remove in certain cases any officer 
whom he appoints. 73 The power of a court sum¬ 
marily to remove sheriffs is an extraordinary one, 
to be executed out of the usual course of the ad¬ 
ministration of the law, and should never be called 
into operation except m cases of great necessity 
and for clear and manifest cause, and even then 
should be exercised with great caution and in strict 
conformity with the authority given 74 Under con¬ 
stitution or statute, the sole power vested m the 


52. S.C — State v. Hough, 87 S.E 
436, 103 SC 87. 

53. Minn—State v. Megaarden, 88 
NW. 412, 85 Minn. 41, 89 Am S R. 
534. 

57 C J. p 743 note 76. 

54. Iowa—McCue v. Wapello Coun¬ 
ty Cir. Ct, 50 NW. 488, 51 Iowa 
60. 

57 C.J. p 743 note 77. 

55. Ark—Mays v. Robertson, 288 S. 
W. 382, 172 Ark 279. 

56. Tex.—McDaniel v. Phillips, Civ. 
App , 3 S.W.2d 1117. 

57 C.J. p 743 note 79. 

57. S.C.—State v. Hough, 87 S B. 
436, 103 S.C. 87. 

58. Ark-—Leonard v., Euther, 48 S. 
W.2d 242, 186 Ark. 572. 

59. Iowa.—McCue v. Wapello County 
Cir. CU SO N.'W'. 488, 51 Iowa 60. 


60. Fla.—State ex rel Hatton v. 
Joughin, 138 So. 392, 103 Fla. 877, 
rehearing denied 145 So. 174, 107 
Fla. 850 

Hot entitled to notice and hearing 
Fla.—State ex rel. Hatton v. Jough¬ 
in, supra. 

Executive orders held sufficient 

Fla.—State ex rel Hardie v. Coleman, 
155 So. 129, 115 Fla. 119, 92 ALE 
988. 

61. Fla.—State ex rel. Kelly v Sul¬ 

livan, 52 So 2d 422. 

62. Fla—State ex rel. Hardie v. 

Coleman, 155 So. 129, 115 Fla. 119, 
92 AL.R. 988. 

63. Fla.—State ex rel Hardie v. 

Coleman, supra 

64. Fla —State ex rel. Hardie v. 

Coleman, supra 

65. Fla —State ex rel. Kelly v. Sulli¬ 
van, 52 So.2d 422. 


66. Fla—State ex rel. Kelly v. Sul¬ 
livan, supra 

67. Ala—State ex rel. Moore v. 
Blake, 142 So. 418, 225 Ala. 124. 

Statute held valid 

Ala—State ex rel. Moore v. Blake, 
supra. 

68. S.C—State v. Ballentine, 150 S 
E. 46, 152 S.a 365. 

69. Ill—People v. Nellis, 94 NE 

165, 249 Ill 12. 

70. Tex —Robinson v. State, Civ 

App., 28 S.W 566. 

57 C.J. p 744 note 94. 

71. S.C—State v. Hough, 87 SE 

436, 103 SC. 87 

72. Mich—Attorney General v Bair- 
ley, 176 NW. 403, 209 Mich 120. 

73. Ill—People v. Nellis, 94 N.E. 

165, 249 Ill. 12 

74. Tex.—Davis v. State, 35 Tex. 

118. 
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governor to remove a sheriff after a hearing may 
be executive. 75 

A statute allowing the governor to remove all of¬ 
ficers 76 or county officers 77 appointed by him to 
fill a vacancy is applicable to a sheriff; and “coun¬ 
ty office/’ in a statute providing for the removal 
for cause by the governor of an appointee to fill 
a vacancy, includes the office of a sheriff, even 
though a separate statute providing for the appoint¬ 
ment of a sheriff to fill a vacancy contains no re¬ 
moval clause. 78 

What amounts to removal . A statute provid¬ 
ing for the election of sheriffs by the people, and 
that the persons then holding the office of sheriff 
m the several counties shall hold it until a des¬ 
ignated day, and no longer, unless elected by the 
people, is a legal and effective removal from office, 
after the day named, of those sheriffs who are not 
so elected. 79 

b. Grounds for Removal 

The causes for which a sheriff may be removed are 
usually enumerated In the constitution or statutes, and, 
in addition to other reasons, he may be removed for 
malfeasance, misconduct, or neglect of duty. 

The causes for which a sheriff may be removed 
are usually enumerated m the constitution or stat¬ 
utes. 80 While the legislature may designate of¬ 
fenses within the meaning of the constitution, it 


cannot enlarge or extend the terms o£ that in¬ 
strument by adding offenses, as grounds for re¬ 
moval, not within the purview of the constitutional 
provision 81 A sheriff who has made an honest and 
reasonably intelligent effort to do his duty will not 
be removed, although he is not wholly successful. 82 
A sheriff will not be removed for a technical dis¬ 
regard of laws governing his official conduct, where 
his acts were done pursuant to advice of counsel 
and in good faith, 83 or where an honest differ¬ 
ence of opinion exists as to the meaning of stat¬ 
utes under which he is acting, 84 or for mere ir¬ 
regularities, 85 or for failure to make arrests and 
execute process, not showing corruption, gross 
neglect, or inefficiency, 86 or for failure to comply 
with a verbal command of the judge to convey 
prisoners to the jail of an adjacent county, where 
such an order is not lawful authority to the sher¬ 
iff to make the transfer. 87 

The term “bad faith/’ within the meaning of a 
statute providing for the summary removal of a 
sheriff where he m bad faith refuses or neglects 
to perform the duties of his office, does not mean 
“corruptly/’ which involves some affirmative, ulteri¬ 
or motive, 88 but may involve merely the absence of 
a proper motive 89 The sheriff may be removed 
for sufficient cause, 90 and a removal for cause 
means a cause which is constitutionally and legally 
sufficient to warrant the exercise of the power, 91 


75- NY— In re Guden, 64 NE 451, 
171 NY. 529. 

78. NY—People v. Parker, 6 Hill 
49. 

77. SC—State v Sanders, 110 SB 
808, 118 S.C 498. 

78- S.C.—State v. Sanders, supra 

79. Conn—Pratt v. Allen, 13 Conn 
119. 

80. Mo—State, on Inf. of McKit- 
tnck, v Williams, 144 SW.2d 98, 
346 Mo 1003. 

“Unless sooner removed for malfeas¬ 
ance in office" 

Under constitutional provision that 
sheriff shall serve for four years 
and until his successor is duly elect¬ 
ed and qualified, “unless sooner re¬ 
moved for malfeasance m office," the 
designation of malfeasance as a 
ground for removal does not exclude 
all other grounds under doctrine “ex- 
pressio umus est exclusio altering." 
“Unless sooner Temoved for malfeas¬ 
ance in office” is hut a limitation of 
term of office which it modifies, and 
is not a provision for removal, and, 
hence, constitutional amendment au¬ 
thorizing assembly to provide for re¬ 
moval from office of county, city, 
town, and township officers, on con¬ 
viction of willful, corrupt, or fraud-, 


i ulent violation or neglect of official 
| duty applies to a sheriff, although 
amendment is limited to removal of 
officers “not otherwise provided for 
in this constitution "—State, on Inf 
of McICittnck, v Williams, supra. 

i 

Report to clerk of court 

Where sheriff furnished a month¬ 
ly report to police jury listing ex¬ 
penditures of his office and names 
and salaries of his deputies and em¬ 
ployees, his failure also to furnish 
report to clerk of court, although 
a violation of statute, would not jus¬ 
tify sheriff’s removal •—State ex rel 
Riddle v Jeansonne, 18 So2d 306, 
205 La 818. 

81. Ky—Holliday v. Fields, 275 S. 
W 642, 210 Ky. 179 

82. Tenn —Vandergnff v. State ex 

rel. Davis, 206 S.W 2d 395, 185 

Tenn 386—State v. Reiohman, 188 
S.W 50 7, 135 Tenn. 685. 

83. La—State v Bourgeois, 16 So. 
655, 47 La Ann 184 

84. Neb—Ehlers v Gallagher, 22 N. 
W 2d 396, 147 Neb 97. 

85. Ala —State ex rel Carmichael 
v Baggett, 41 So.2d 584, 252 Ala 
540. 

Irregularities relating to accept¬ 
ance of bonds executed by certain 
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company did not constitute willful 
neglect of duty by sheriff or corrup¬ 
tion in office,—State ex rel. Carmich¬ 
ael v Baggett, supra 

86. La—State v Bourgeois, 16 So 
655, 47 La Ann 184. 

87. Tex.—Davis v. State, 35 Tex 
118 

88. Idaho—Cornell v. Mason, 268 P. 
8, 46 Idaho 112. 

89. Idaho—Cornell v. Mason, supra 

90. Ga—Adamson v. ^Leathers, 3 S 
E 2d 871, 60 Ga App. 382 

91. SC—State v. Sanders, 110 S.B 
808, 118 S.C. 4 08. 

“Sufficient cause" moans legal 
cause and that which specially re¬ 
lates to and affects the administra¬ 
tion of office, and must be restricted 
to something of a substantial nature, 
directly affecting rights and interests 
of the public—Adamson v. Leathers, 
3 S.E 2d 871, 60 Ga App. 382. 
Commissions for collection of tax 
Sufficient cause was shown in pro¬ 
ceedings to remove a sheriff from 
office on ground that he had received 
more money than that to which he 
was entitled in connection with col¬ 
lection of state and county taxes 
where there was no law authoriz¬ 
ing sheriffs to charge and receive 



80 C.J.S. 


SHERIFFS AND CONSTABLES 


and a constitutional provision authorizing the gov¬ 
ernor to remove a sheriff without specifying the 
grounds contemplates that the removal shall be for 
legal cause. 92 Where a sheriff unlawfully de¬ 
mands and recovers from an accused person in 
custody a sum of money as a condition precedent 
to his release on an appearance bond and in ad¬ 
vance of any trial, he commits extortion for which 
he may be removed 93 

Intemperance m the use of intoxicating liquors 
or narcotics as unfits a sheriff for the discharge 
of his duties, within a constitutional provision pro¬ 
viding for impeachment by a court, does not mean 
that a sheriff, unfit on one occasion to discharge 
the duties of his office, should be impeached. 94 

A sheriff may be removed for corruption in of¬ 
fice, 95 and a sheriff who, besides receiving com¬ 
pensation for services of a bailiff, procures the 
allowance to himself of fees for services of the 
latter, knowing he is not entitled thereto, is guilty 
of corruption m office, 96 although he makes no 
false returns. 97 He may also be removed from 
office on conviction of willful, corrupt, or fraudu¬ 
lent violation of official duty, 98 or on sentence to 
the penitentiary 99 Nonfeasance may be a valid 
ground for the removal of a sheriff, 1 and nonfeas¬ 
ance has been held to include the neglect of a 
sheriff to perform his duty in the arrest of one 
attempting to bribe him 2 A failure to enforce 
the law may be ground for removal. 3 

When a sheriff ignores the law and advertises each 
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piece of property separately instead of in a list, 
and in larger type than such as the law requires, in 
a newspaper which he personally owns, he is guilty 
of extortion and oppression in office. 4 The fact 
that after the election and qualification of a sher¬ 
iff his name is stricken from the list of registered 
and qualified voters is not ground for his removal. 5 
A sheriff will not be removed from office for mis¬ 
conduct of his deputy where he was in ignorance 
of the misconduct up to the time of filing of the 
suit for removal, 6 or for a crime of his deputy 
where he has taken proper measures to prevent 
the crime and after its commission has brought 
the deputy to justice. 7 

Malfeasance. The sheriff may be removed for 
malfeasance in office 8 Malfeasance has been held 
to include permission by a sheriff to a prisoner to 
escape, 9 and he is guilty of malfeasance in know¬ 
ingly permitting bets on horse races at tracks he 
allowed to operate. 10 

Misconduct . A sheriff who knowingly or will¬ 
fully misconducts himself m office may be re¬ 
moved. 11 The removal for misconduct does not 
mean official misconduct, it (has been held, where 
the constitution or statutes do not so provide. 12. 
Misconduct has been held to include the failure of 
a sheriff to enter and promptly pay over tax col¬ 
lections as provided by statute, 13 and the appear¬ 
ance of a sheriff as attorney for one charged with 
crime before a justice of the peace of his county 14 
Official misconduct, within the meaning of the con¬ 
stitutions and statutes, has been (held to include 


such commissions as sheriff admitted 
charging and receiving under alleged 
contract with county board of com¬ 
missioners of roads and revenues. 
—Adamson v Leathers, supra. 

92. Wis — State v. Verage, 187 N.W 
830, 177 Wis. 295, 23 A.L.R 491 

57 C J. p 744 note 14 

93. La.—State v. Waggner, 8 So 
209, 42 La Ann 54. 

94. Ala.—State v Latham, 61 So 
351, 174 Ala. 281. 

95. Ala—State ex rel. -Carmichael 
v Baggett, 41 So 2d 584, 252 Ala 
540. 

96. Iowa.—State v. Welsh, 70 NW 
369, 109 Iowa 19 

97. Iowa—State v. Welsh, supra 

98. Mo.—State, on Inf. of McKit- 
trick, v Williams, 144 S.W 2d 98, 
346 Mo 1003 

99. Ala,—State ex rel, Moore v 
Blake, 142 So. 418, 225 Ala 124 

1. Minn.—In re Olson, 300 N.W. 398, 
211 Minn 114 


2. Mont—State v Musselshell Coun¬ 
ty Fifteenth Judicial Dist Ct„ 241 
P. 1075, 76 Mont 116. 

3. Ohio—In re Sulzmann, 29 Ohio 
N P ,N S , 92, affirmed 183 N.E. 531, 
125 Ohio St 594 

Open and notonons condition 
Where operation of slot machines 
was open and notorious within cor¬ 
porate limits of cities and villages of 
county, including county seat where 
sheriff resided and had his office, 
sheriff's claim of ignorance as to op¬ 
eration of slot machines could not 
excuse him from failure to take steps 
to enforce laws prohibiting opera¬ 
tion of slot machines.—-In re Olson, 
300 NW. 398, 211 Minn. 114. 

4. La—State v Waggner, 8 So 209, 
42 La Ann 54 

5. WVa—Phares v State, 3 W.Va 
567, 100 £xn*V. 777. 

6. La.—State v Reid, 65 So. 748, 
129 La 158, Ann Cas 1912D 1081- 
State v Budd, 1 So. 453, 39 La 
Ann. 232. 


7. La—State v Reid, 55 So 748, 
129 La 158, Ann Cas 1912D 1081. 

8. Mo—State, on Inf of MeKit- 
tnck, v Williams, 144 S.W.2d 98, 
346 Mo 1003. 

9. Ark—Houpt v. State, 140 S.W. 
294, 100 Ark. 409, Ann.Cas.l913C 
690. 

10. Ohio.—In re Sulzmann, 183 N.B 
531, 125 Ohio St. 594. 

11. Kan.—State ex rel. Boynton v 
Jackson, 33 P.2d 118, 139 Kan 744, 
100 ALB 1394 

NM—State v Chavez, 145 P 250, 
19 NM 575 

Tenn—Vandergnff v. State ex rel. 
Davis, 206 SW2d 395, 185 Tenn 
386 

12. SC—State v. Sanders, 110 SE 
808, 118 S.C 498. 

13. La.—State v. Cannon, 16 So. 666, 
15 So 626, 47 La Ann 278. 

57 C J p 745 note 24 

14. NM—Territory v, Sanches, 94 
P 954, 14 NM. 493, 20 Ann Cas. 
109. 
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adultery, 15 the collection of illegal fees, 16 and the 
presentation of unfounded claims for services. 17 
Willful misconduct, m order to justify a removal, 
has been held to include voluntary intoxication 
while engaged in the performance of an official 
duty. 18 

Neglect of duty . A sheriff may be removed for 
neglect of duty, 19 or on conviction of neglect of 
official duty. 20 Neglect of duty has been construed 
as a careless or intentional failure to exercise due 
diligence m the performance of an official duty, 21 
and to include such acts as the failure to enforce 
the prohibitory liquor laws. 22 It does not include 
acts amounting to malfeasance, 23 such as miscon¬ 
duct 24 and intoxication. 25 Where it is shown that 
the sheriff enforced the laws m every locality m 
which he had enough information and necessary co¬ 
operation, his failure to enforce such laws in a 
few localities where he received no co-operation 
does not show a neglect of duty 26 

Under a provision providing for the removal of 
an officer for neglect and refusal to perform offi¬ 
cial duties, it is not necessary to show that a sher¬ 
iff acted with an evil or corrupt attempt or mo¬ 
tive; 27 but it is sufficient that the omission to per¬ 
form was intentional, designed, and without law¬ 
ful excuse. 28 Neglect, as used in a constitution pro¬ 
viding for the impeachment of a sheriff by the 
court whenever a prisoner is taken from his custody 
and put to death or injured, means a failure to do 
and perform some duty of the office 29 Willful 
neglect of duty has been held to include the per¬ 


mission of a sheriff to a prisoner to be unlawfully 
at large, 30 the failure of a sheriff to enforce the 
prohibitory liquor laws 31 or to report their viola¬ 
tion to the prosecuting attorney as provided by 
law, 32 and a failure to take a prisoner before a 
magistrate before commitment to jail 33 A willful 
neglect of duty does not necessarily import an evil 
motive 34 

Failure to give bond. Provision is sometimes 
made for the removal of a sheriff for failure to 
qualify by giving bond or for failure to give ad¬ 
ditional security on motion by the sureties 35 A 
statute providing for the removal of clerks and 
other public officers who fail to give additional 
security at the instance of their sureties is applicable 
to a sheriff. 36 A statute providing for the removal 
of a sheriff by a county court on his failure to give 
a new bond does not contravene a constitutional 
provision subjecting sheriffs to indictment for mal¬ 
feasance or misfeasance in office. 37 A district 
court is not deprived of jurisdiction to remove a 
sheriff who fails to give bond after reelection by 
virtue of a constitutional provision authorizing of¬ 
ficers to continue their duties until their successors 
are qualified. 38 The motive of a commissioners* 
court in removing a sheriff for failure to give the 
required bond is immaterial. 39 

Offenses before election and during prior term . 
In some jurisdictions a sheriff may be removed for 
offenses committed during a prior term, 40 at least 
if there has been no intervening term in which the 
office has been held by another person, 41 but in other 


15. SC—State v. Sanders, 110 SE 
808, 118 SC 498. 

16. Tex—'McDaniel r. State, Civ 
App., 9 SW2d 478 

17. Minn—State v. Megaarden, 88 
N.W. 412, 85 Minn 41, 89 Am S R 
534 

18. Iowa—State v. Welsh, 79 N.W 
369, 109 Iowa 19, 

19. Ala—State ex rel Carmichael v 
Baggett, 41 So 2d 584, 252 Ala 540 

Ky.—Holliday v. Fields, 275 S W. 642, 
210 Ky 179. 

Tenn—Vandergriff v. State ex rel 
Davis, 206 SW,2d 395, 185 Tenn 
386. 

20. Mo—State, on Inf of McKit- 
trtek, v. Williams, 144 S W 2d 98, 
346 Mo. 1003. 

21. Minn.— Corpus Juris cited in In 
re Olson, 300 N.W. 398, 400, 211 
Minn. 114 

57 C.J. P 745 note 32. 

22. Minn.— Corpus Juris cited in In 
re Olson, 300 N.W. 398, 400, 211 
Minn. 114. 


Tenn—State v. Reichman, 188 S W. 
597, 135 Tenn 685 

23. Ky —Holliday v Fields, 275 S 
W. 642, 210 Ky 179. 

24. Ky —Holliday v Fields, supra 

25. Ky.—Holliday v. Fields, supra. 

67 C J p 745 note 36. 

26. La—State ex rel Riddle v 
Jcansonne, 18 So.2d 306, 205 La. 
818 

27. Idaho —Archbold v. Huntington, 
201 P. 1041, 34 Idaho 558 

28. Idaho.—Archbold v. Huntington, 
supra. 

29. Ala—State v. Jmwright, 55 So 
541, 172 Ala 340, AnnCasl913D 
G35—State v Cazalas, 50 So. 296, 
1C2 Ala 210, 19 Ann.Cas. 886. 

30. Iowa—State v Welsh, 73 N.W. 
369, 109 Iowa 19. 

Okl —McCasland v Adair County, 
258 P. 750, 126 Okl 103. 

13 C.J. p 921 note 41. 

31. Kan—State v. Martin, 126 P. 
1080, 87 Kan. 817. 
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Va—Barbee v. Murphy, 141 S.E. 237, 
149 Va. 406. 

32. Kan—State v. Martin, 126 P. 
1080, 87 Kan. 817. 

33. Idaho—Archbold v. Huntington, 
301 P. 1041, 34 Idaho 5C8. 

34. Ala—State v. Martin, 61 So. 491, 
180 Ala. 458 

35. Tex—State v. Box, 78 S.W. 982, 
34 Tex.CivApp. 435. 

36. Ky —Catching v. Davis, 3 B. 
Mon. 61. 

37. Ky—Bartly v. Praine, 4 Bush 
375. 

38. Tex —Robinson v. State, Tex. 
Civ.App , 28 S.W. 566 

39. Tex.—State v Box, 78 S.W. 982, 
34 Tex.Civ.App. 435. 

40. Iowa.—State v Welsh, 79 N.W, 
369, 109 Iowa 19 

57 C J. p 746 note 59. 

41. NM,—Territory v. Sanches, 94 
P. 954, 14 NM. 493, 20 Ann.Cas. 
109. 

57 C.J. p 746 note 60. 
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jurisdictions offenses committed during a prior term 
do not furnish cause for removal from office 42 
Where a statute providing that no officer shall be 
removed from office for any act he may have com¬ 
mitted prior to his election to office, a sheriff can¬ 
not be removed for offenses committed during a 
prior term of office, 42 A sheriff may be removed, 
it has been held, for misconduct prior to his election, 
affecting his usefulness as a public officer, 44 as 
where he corruptly promises to appoint another his 
counsel in the event of his election. 45 

c. Proceedings 

(1) In general 

(2) Parties 

(3) Pleading 

(4) Evidence 

(5) Trial 

(6) Verdict; judgment; review; costs 
(1) In General 

The procedure for removing sheriffs from office usu¬ 
ally is prescribed by constitutional or statutory provi¬ 
sions. 

The procedure for removing sheriffs from office 
usually is prescribed by constitutional or statutory 
provisions. 46 The power conferred on the governor 
to remove must be exercised m strict pursuance of 
the constitution or statutes prescribing the manner. 47 
Under statutory provisions authorizing the removal 
of sheriffs by the governor and providing that the 
governor may direct the attorney general or county 
attorney to conduct an inquiry into the charges 
made, the governor himself may conduct the in¬ 
quiry. 48 An original proceeding in an appellate 
court to remove will be dismissed where the con¬ 
troversy can be heard better in a district court. 49 

A court has no jurisdiction summarily to remove 
under a statute allowing removal for nonfeasance 


§ 10 

where the evidence shows the sheriff is guilty of 
acts of misfeasance. 50 A constitutional provision 
authorizing all officers to continue to perform their 
duties until their successors shall qualify does not 
deprive a court of jurisdiction under a statute to 
remove a sheriff who fails to give bond after re- 
election. 51 An action may he to enjoin the holding 
of a recall election of a sheriff where the provisions 
of the act authorizing the proceedings are not 
deemed complied with. 52 

The power exercised by a governor in conducting 
an inquiry into charges made is said to be quasi- 
judicial m character 53 An action by the state to 
remove a sheriff under some provisions is said to 
be a civil suit, 54 although, in so far as compelling 
the sheriff to be a witness against himself, a judicial 
proceeding has been considered criminal in its na¬ 
ture 55 A summary proceeding instituted by citizens 
has been held to be quasi-crimmal only. 56 An action 
by a county board of commissioners to remove a 
sheriff is said to be a special proceeding as regards 
the quantum of proof. 57 

A removal on accusation by a grand jury under the 
statute is said to be a special proceeding 58 which is 
to be conducted in all respects in the same manner 
as a trial on an indictment for a misdemeanor. 68 
Where it is not alleged in the petition to oust the 
sheriff that the relators have suffered or are threat¬ 
ened with some damage peculiar to themselves as 
individuals, as a result of the alleged acts sought to 
be complained of, the right involved is a public right 
as distinguished from a private right. 60 

Notice and hearing . Constitutional and statutory 
provisions for notice to a sheriff of the charges pre¬ 
ferred and for an opportunity to be heard thereon in 
his defense must be complied with. 61 Under such 
provision the governor’s power of removal is not 
absolute, 62 and the charges must consist of matters 


42. Cal.—Thurston v. Clark, 40 OP. 
435, 107 Cal 285. 

57 C.J. p 746 note 61. 

43. Tex—Reeves v. State, 267 S.W 
666, 114 Tex. 296. 

44. N.T:—Matter of Guden, 75 N.T. 
S 794, 71 AppDiv 422,. affirmed 64 
N E. 451 v 171 N.T. 529. 

46. N T.—Matter of Guden, supra 

46. Ga —-Adamson v. Leathers, 3 S 
E 2d 871, 60 GaApp. 382. 

57 C J. p 746 note §,7. , , 

Sjtatute as .to clerks , of court 

The provisions of statute providing 
for rempyal of clerks of the, superior 
court from office apply to removal of 
sheriffs froth - f 'office.—Adamson v 
Leathers, supra. *' 


47. SC—State v. Hough, 87 SE 
436, 103 S C 87. 

57 C.J. p 746 note 69. 

48. Mich—Groesbeck v Bairley, 176 

1 NW. 403, 209 Mich. 120. 

49. Kan.—State v. Welfelt, 85 P. 
583, 73 Kan 791. 

50. Mont.—State v. Beazley, 250 P 
1114, 77 Mont 430 

51. Tfx.—Robinson v. State, Civ 
App., 28 SW. 566. 

52. Washy—Gibson v. Campbell, 241 
P 21, 136 Wash. 467. 

53. ' Mich.—Groesbeck v. Bairley, 176 
NWt 403, 209 Mich 120 

54. Neb—State v. byson, lfcS N.W 
298, 106 Neb. 277 

57 C J. p 746 note 1 75. 
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55. Cal.—Thurston v. Clark, 40 P. 
435, 107 Cal. 285. 

56. Idaho.—Archbold v Huntingdon, 
201 P. 1041, 34 Idaho 558. 

57. Okl.—McCasland v. Adair Coun¬ 
ty, 258 P. 750, 126 Okl. 103. 

58. Okl.—Rutter v. Territory, 68 P. 
507, 11 Okl 454,. 

59. Okl.—Rutter v. Territory, supra. 
57 C J p 747 note 81. 

60. Tex—State ex rel Hancock v. 
Ennis, Civ.App., 195 SW2d 151, 
refused no reversible error. 

61. Tex—'Gordon v. State, 43 Tex 
330 

57 CJ* p 747 note 84. 

62. N.T.—Matter of Guden, 75 N*T. 
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against which a public officer may reasonably be 
required to defend himself. 63 A statute providing 
that, if the assessment list of taxable property is 
not returned according to law by the sheriff, the 
governor, on an ex parte certificate of neglect of 
this duty, shall declare the office vacant is repugnant 
to the constitution as depriving the sheriff of no¬ 
tice of the charge and a trial. 64 In a summary 
proceeding before a district court, a rule requiring 
the sheriff to show cause why he should not be re¬ 
moved was held to answer the purpose of a 
citation on the ground that he is supposed to be 
always in court and to be apprised of its orders 65 
A statute providing for the removal of a county 
officer after trial and conviction has been held to 
apply to sheriffs elected or appointed for a full 
term, 66 and to such sheriffs only, 67 and not to an 
appointee of the governor to fill a vacancy where a 
separate statute permits removal by the governor 68 

Defenses . In a suit by the state to remove a 
sheriff for misconduct in collecting claims against 
the state, it is no defense that pursuant to statute 
the sheriff’s accounts were approved by the district 
court. 69 The fact that an act committed by a sheriff 
is punishable as a crime does not affect his liability 
to removal from office for the same act. 70 Under 
a provision requiring officers to devote their time 
personally to their official duties, the act of a sheriff 
in absenting himself from the performance of his 
duties is not excused by the fact that his duties 
were performed in his absence by his deputies as 
well as, or better, than he would have performed 
them. 71 

The fact that the sheriffs failure to perform his 
official duties may be due to his own weakness and 
moral delinquency is no defense 72 The fact that a 
sheriff-elect had qualified by giving bond under a 
previous appointment does not preclude his removal 
for failure to give a new bond after his election as 
required by law. 73 In a suit to remove a sheriff on 


the ground of ineligibility, the state is not estopped 
to deny the eligibility of the sheriff on the ground 
that m a suit subsequently filed for his removal it 
was averred that he was commissioned and qualified 
where such averment was not for the purpose of 
raising such issue. 74 It has been held that the 
sheriff’s claim that he did not know what his duties 
were is no defense. 75 A statute creating a prescrip¬ 
tion applicable to the civil liability of a sheriff for 
acts of misfeasance and nonfeasance has no ap¬ 
plication to proceedings for his removal under the 
constitution. 76 

(2) Parties 

Constitutions and statutes usually provide what au¬ 
thority may institute proceedings to remove a sheriff. 

Constitutions and statutes usually provide what 
authority may institute proceedings to remove a 
sheriff, 77 and an attorney general may have the 
power on his own initiative to sue, to remove the 
sheriff. 78 Where the constitution authorizes a pro¬ 
ceeding by the state for the removal of a sheriff, 
the fact that the title of the action reveals the 
names of the accusers as well as the state does not 
invalidate the proceeding. 79 

(3) Pleading 

Some official delinquency or some default or occur¬ 
rence since his election, showing his unfitness for the 
office, must be alleged against the sheriff sought to he 
removed. 

General allegations of incompetency or unfitness 
do not show sufficient cause for the removal of a 
sheriff 80 Some official delinquency or some de¬ 
fault or occurrence since his election, showing his 
unfitness for the office, must be alleged against 
him. 81 An allegation that the sheriff willfully, 
tacitly neglected and refused to enforce the laws is 
not bad because the word "tacitly” is not found m 
the statute providing for removal of officers. 82 
Under a statutory provision authorizing the removal 


S 701, 71 App Div 422, affirmed 64 
NE 451, 171 NY 629. 

Tex—Gordon v State, 43 Tex. 330 

63- NY—Matter v Guden, 75 NY 
S. 704, 71 App Div, 422, affirmed 
64 N E. 451, 171 N.Y. 529 

64- Ark—State v. Carneall, 10 Ark 
136 

65- Tex—Davis v. State, 35 Tex 
118. 

66. SC—State v. Hough, 37 S E 
436, 103 S.C 87. 

67. S.C—State v. Sanders, 110 SE 
808, 11 8 SC. 408. 


69. Tex—McDaniel v. State, Civ. 
App , 9 S W 2d 478. 

70. N.M—Territory v. Sanches, 91 
P 954, 14 N.M 403, 20 Ann Cas. 
109. 

71. Mo—State v Yager, 157 SW 
557, 250 Mo 3S8 

72. Mo —State v Yager, supra. 

73. Tex—State v Box, 78 S.W. 982, 
34 Tex Civ App 435 

74. La—State v. Ileid, 12 So. 189, 
45 La Ann, 162 

75. Ohio—In re Sulzmann, 29 Ohio 
NP,NS, 03 affirmed 183 NE. 531, 
125 Ohio St 594. 

76. La—State v Bourgeois, 16 So 
655, 47 La Ann 184. 

172 


77. Okl— Garrett ▼. State. 238 V 
846, 113 Okl. 63. 

78. Okl—Garrett v. State, supra 

79. Mont—State v. Driscoll, 144 P, 
153, 49 Mont 558. 

80. Tex —Gordon v. State, 43 Tex 
330 

81. Ohio—In re Sulzmann, 29 Ohio 
NP.NS., 92, affirmed 183 N E. 531, 
125 Ohio St 594 

57 C.JT p 747 note 6. 

Petition held sufficient to confer ju¬ 
risdiction 

Ohio —In re Sulzmann, supra. 

82. Ya—Barhee v. Murphy, 141 SE 
237, 149 Va. 406. 


68. SC.—State v. Sanders, supra. 
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of a sheriff by summary proceedings initiated on a 
written accusation verified by the oath of any per¬ 
son, an accusation need not allege that the accusers 
are electors of the county. 83 

Failure to suppress not . Where the ground of 
removal alleged is the failure of a sheriff to sup¬ 
press a riot, the accusation may be m general 
terms, 84 and it is not necessary to describe the not 
m the language of a statute defining “riot.” 85 

Misconduct during term of office . In jurisdictions 
where the offense must be committed during the 
present term of the sheriff, the petition should al¬ 
lege such fact, 86 but the defect may be cured by 
an amendment; 87 and a charge that the sheriff dur¬ 
ing his terms of office removed and disposed of in¬ 
toxicating liquors m his possession without a court 
order is sufficiently definite to include the term of 
office which the sheriff is filling. 88 

In proceeding before governor While the strict 
rules which apply to pleadings in courts should not 
prevail in removal proceedings before the gover¬ 
nor, 89 enough should be made to appear to show 
that the sheriff is guilty of the charge. 90 

Setting up defense. Any matters which tend to 
justify the neglect of a sheriff to perform his duty 
are matters of defense which need not be antici¬ 
pated m an accusation; 91 but, where the action is 
a civil proceeding, the sheriff must answer as in 
other actions. 92 In a proper case a demurrer to a 
defense may be sustained 93 and such defense strick¬ 
en from the answer. 94 

(4) Evidence 

The general rules of evidence govern In proceedings 
to remove a sheriff. 


In an original proceeding on information of im¬ 
peachment and prayer for ouster, the relator has 
the burden of proving the guilt of the sheriff beyond 
all reasonable doubt 95 In a proceeding by the 
state on accusation of a grand jury that a sheriff 
corruptly omitted to levy on property under a tax 
warrant, the burden of proof is on the sheriff to 
show the illegality of the warrant, 96 and it is not 
necessary for the state to show that the tax war¬ 
rant was legal as long as it was regular on its face 
and issued by a competent officer. 97 

General rules as to admissibility of evidence 
apply 98 In a summary action to oust a sheriff for 
neglect of duty and unauthorized release of prison¬ 
ers, evidence of alleged neglect of duty other than 
duties chargeable in the information is properly ad¬ 
mitted as bearing on the sheriff's intent or mo¬ 
tive. 99 Error m the admission of nunc pro tunc 
amendments of judgments of imprisonment in a 
summary action to remove a sheriff was harmless 
where the judgments were sufficient without amend¬ 
ment. 1 In a proceeding by the state to remove a 
sheriff for neglect of duty, an information filed by 
the prosecuting attorney charging the sheriff with 
assault was not admissible where it did not appear 
that the sheriff was convicted thereunder 2 Exclud¬ 
ing testimony of a custom of sheriffs to permit 
prisoners to run at large is proper where the custom 
is repugnant to express statutory provisions. 3 • 
Where a sheriff cannot be removed for acts com¬ 
mitted during a prior term, the admission of such 
acts has been held to constitute error 4 although it 
has also been held that evidence of similar conduct 
during a prior term is admissible for the purpose of 
showing his habit, custom, and method and manner 
of performing duties. 5 


83. Mont—State v. Driscoll, 144 F 
153, 49 Mont 558. 

84. Mont—State v. Driscoll, supra. 

85. Mont—State v. Driscoll, supra 

86. Va —Barbee v. Murphy, 141 S E 
237, 149 Va. 406. 

87. Va.—Barbee v Murphy, supra 

88. Wyo—State v. Dahlem, 263 F 
708, 37 Wyo 498. 

89. Minn—State v. Megaarden, 88 
NW. 412, 85 Mmn. 41, 89 Am S.R 
534 

NY—In re Guden, 64 N.B. 451, 171 
NY 529 

80. Mmn—State v. Megaarden, 88 
NW 412, 85 Minn. 41, 89 Am.S.R 
534. 

57 C.J. p 748 note 16. 

91. Mont—State v. Driscoll, 144 F 
153, 49 Mont 558. 

93. Neb—State V Dyson, 183 N.W. 
298, 106 Neb 277. 


93. Ga—Adamson v. Leathers, 3 S 
E 2d 871, 60 Ga App. 382 

94. Ga—Adamson v. Leathers, su¬ 
pra. 

No question for jury 

In proceedings to remove sheriff 
from office on ground that he had re¬ 
ceived more money than that to 
which he was entitled in connection, 
with collection of state and county 
taxes, where, with plaintiff's demur¬ 
rer to portions of defendant’s answer 
properly sustained and with parts 
of answer attacked by demurrer 
stricken, the answer admitted that 
defendant had collected commissions 
as alleged, but denied that they were 
illegal, there was no question for 
jury to pass on —Adamson v. Leath¬ 
ers, supra 

95. Ala—State ex rel. Carmichael, 
Attorney General, v Baggett, 41 
So.2d 584, 252 Ala 540 
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96. OkL—Rutter v. Territory, 68 
F. 507, 11 Okl. 454. 

97. Okl.—Rutter v. Territory, supra. 

98. Kan—State ex rel Boynton v 
Jackson, 33 P2d 118, 139 Kan 744, 
100 A.L.R 1394. 

57 C.J p 748 note 23. 

99. Idaho—Cornell v. Mason, 268 
P. 8, 46 Idaho 112. 

1. Idaho.—Cornell v. Mason, supra 

2. Mo —State v. Yager, 157 S.W. 
557, 250 Mo. 388. 

3. Okl.—McCasland v. Adair County, 
258 P. 750, 126 Okl 103 

4. Tex—Reeves v State, 267 S.W. 
666, 114 Tex. 296. 

5. Kan —State ex rel Boynton v. 
Jackson, 33 P 2d 118, 139 Kan. 744, 
100 UR. 1394. 
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General rules as to the weight and sufficiency of 
evidence govern in proceedings to remove a sher¬ 
iff. 6 Where the offenses of giving away and sell¬ 
ing intoxicating liquors are the same offense, evi¬ 
dence that a sheriff gave away or sold intoxicating 
liquors is sufficient to sustain an allegation charging 
that he permitted intoxicating liquors to be given 
away m his presence and with his knowledge 7 
Where the proceeding is civil in its nature, it is not 
necessary to prove the guilt of a sheriff beyond a 
reasonable doubt, 8 and it is sufficient to charge the 
jury that guilt must be proved by a clear pre¬ 
ponderance of the evidence, 8 but m impeachment 
proceedings before a court, it has been held that the 
court, in order to convict, must be convinced of the 
sheriffs guilt beyond a reasonable doubt. 10 

- (5) Trial 

The proceedings to remove a sheriff may be summary 
or he may be entitled to a jury trial, depending on the 
provisions therefor. 

In at least one jurisdiction the proceedings to re¬ 
move a sheriff are summary, and he is not entitled 
to a jury trial 11 Although a sheriff may be entitled 
to a jury trial where he is accused of misfeasance 
or malfeasance in office, 12 and may be summarily 
tried where he is accused of nonfeasance, 13 where 
he is accused of malfeasance* he cannot be sum¬ 
marily tried because nonfeasance also is pleaded 
since that is a mere conclusion of the pleader 14 
Where a board of county commissioners is author¬ 
ized to vacate the office of sheriff on receipt of a 
certificate from the clerk or auditor that the sher¬ 
iff is m default to the -county for funds collected, 
the board cannot consider the acts of a defaulting 
sheriff without first receiving such certificate. 16 A 
constitutional provision requiring that in a summary 
proceeding before a district court the cause of re¬ 
moval shall be spread on the court record is for 


the reason that the order and cause may be seen 
and known, and, if necessary, revised and corrected 
by appeal. 16 

Where the statute prescribes the manner in which 
the case should be submitted to the jury, a sub¬ 
stantial compliance is sufficient 17 An instruction 
that the sheriff has the duty to enforce the criminal 
laws of the state is not prejudicial for the failure 
to instruct as to the correlative duties resting on 
other officers 18 Where the nature of the proceeding 
is civil, the trial court has the right to direct a 
verdict against a sheriff if the evidence would war¬ 
rant such a direction m a civil case, and, if the 
fa-cts thus found, or any of them, constitute as a 
matter of law any one of the grounds for removal 
enumerated in the statute, enter a judgment for re¬ 
moval 19 

(6) Verdict; Judgment; Review; Costs 

Genera! rules as to verdicts, judgments, review, and 
costs apply in proceedings to remove a sheriff from office 

Where, in a proceeding for the removal of the 
sheriff from office for failure to qualify and to 
execute his bond as sheriff and tax collector, de¬ 
fendant admitted that he had never qualified after 
his election, a verdict finding that defendant had 
not “neglected and failed to present and have ap¬ 
proved” official bonds as sheriff, and “take the 
oath of office as such sheriff within the time pre¬ 
scribed by law,” was insufficient to sustain a judg¬ 
ment for defendant 20 

Review Where the removal of a sheriff by a 
court is irregular or for insufficient cause, the order 
or judgment is subject to revision on appeal. 21 In 
a summary action under a statute it has been held 
that, where the statute does not provide for appeals 
from interlocutory orders, an appeal from an order 
overruling a demurrer will not lie, 22 and a provi- 


6. Evidence held sufficient 

Kan—State ex rel Boynton v. Jack- 
son, supra 

S C —Spivov v. Fidelity & Deposit 
Co of Maryland, 160 SE 275, 162 
S.C. 146 

57 C.J p 748 note 31 [a]. 

Evidence held Insufficient 

Tenn.—Vandergriff v State ex rel 
Davis, 206 S.W2d 395, 185 Tenn 
386. 

B7 C.J. p 748 note 31 [b]. 

7. Neb—State v. Dyson, 183 N.W. 
298, 106 Neb. 277. 

8. Okl.—McCasland v Adair Coun¬ 
ty, 258 P 750, 126 Okl 103. 

9 . Okl.—-McCasland v. Adair County, 
supra 

10. Ain—State v. Latham, 61 So j 

351, 174 Ala. 281. I 


Evidence held sufficient 

Ala—State ex rel Garrett v. McPe- 
ters, 56 So 2d 102, 256 Ala 555- 
State ex rel Carmichael, Attorney 
General, v. Baggett, 41 So 2d 584, 
252 Ala 540. 

11. Tex.—Davis v. State, 35 Tex 
118 

12. Mont—State v. District Court of 
Fifteenth Judicial Dist in and for 
Musselshell County, 241 «P. 1075, 
75 Mont 116 

13. Mont—State v District Court of 
Fifteenth Judicial Dist in and for 
Musselshell County, supra. 

14. Mont—State v. District Court 
of Fifteenth Judicial Dist in and 
for Musselshell County, supra. 
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15. N.M,—Armijo v Bernalillo Coun¬ 
ty, 7 P. 19, 3 NM. 297. 

16. Tex.—Davis v. State, 85 Tex 
118. 

17. Tex—McDaniel v. State, Civ 
AvP, 9 SW2d 478 

57 C.J p 749 note 42 

18. Okl—Freas v State, 235 P. 227. 
109 Okl. 205. 

19. N.M—Territory v Sanches, 94 
P 954, 14 N.M. 493, 20 Ann Cas. 
109 

20. Tex.—State v. Dox, 78 S.W 982, 
34 Tex.Civ.App 435. 

21. Tex.-^-Gordon v. State, 43 Tex. 
330. 

22. ND.—Myrick; v. McCabe, 67 N. 
W. 143, 5 N.D. 422. 
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sion in the statute authorizing an appeal as provided 
by law m a civil action contemplates only an appeal 
from a final judgment. 23 On certiorari the court 
has refused to vacate the commission of a person 
who had been elected and was acting as sheriff, al¬ 
though ineligible, because it deemed that the public 
service would suffer by such removal. 24 

While the action of the governor may be reviewed 
in a direct proceeding, 25 in an indirect proceeding, 
as long as the governor’s action in removing a sher¬ 
iff is within the limits of the power conferred on 
him, the -courts cannot review the proceedings be¬ 
fore him 26 He is the exclusive judge, as far as 
the courts are concerned, o«f the sufficiency of the 
proved charges, and his findings are not reviewable 
by any court. 27 

Costs. In an action by the state to remove a sher¬ 
iff from office, in some jurisdictions the state is 
not required to pay any costs, and cannot be re¬ 
quired to make a deposit of jury costs. 28 

Restoration after reversal. Where a judgment 
removing a sheriff from office and declaring the of¬ 
fice vacant is reversed, an order of court is not nec¬ 
essary to restore the sheriff to his office. 29 

§ 11. Title to, and Possession of. Office 

A person possessing all the qualifications required by 
law to vote and hold office at the time he is elected and 
qualified as sheriff of a county has a vested right in 
the office of which he cannot be deprived except for 
cause and by due process of law, 

A person possessing all the qualifications required 
by law to vote and hold office at the time he is 
elected and qualified as sheriff of a county has a 
vested right m the office of which he cannot be de¬ 
prived except for cause 30 and by due pro-cess of 
law. 31 A sheriff-elect has not such a complete title 
to the office, however, as will entitle him to a man¬ 


damus to compel his induction into the office until 
he has given bond with sufficient sureties who have 
justified. 32 It has been held that a governor’s com¬ 
mission of an appointee gives him prima facie title 
to the sheriff’s office. 33 If an ex-sheriff is entitled 
to recover the office of sheriff, he will recover it 
regardless of whether or not the incumbent is en¬ 
titled to hold the office, 34 but, if he is not entitled 
to recover the office, then he has no interest, not 
common to the public at large, in the incumbent’s 
lack of qualifications 36 

A sheriff who wishes to prove his title to the 
office must produce record evidence; 36 but a third 
person may, in his own behalf, prove by parol that 
the alleged sheriff acted as such officer 37 An order 
of court appointing a person sheriff is admissible 
to prove that he was sheriff, 38 and a sheriff’s of¬ 
ficial bond is competent evidence to show that he 
was sheriff 39 and was in office at a particular time 40 
The fact that a person acted as sheriff at a certain 
time is, as against him, prima facie evidence that he 
was sheriff, 41 and proof by reputation that a cer¬ 
tain person was the sheriff has been held sufficient to 
establish his official character. 42 Where a person 
has acted as sheriff, he is estopped to deny his in¬ 
cumbency and official character. 43 

Proceedings to determine* right to office . Juris¬ 
diction of proceedings to try title to office or to try 
actions involving title to office is controlled by con¬ 
stitutional or statutory provisions 44 In a proceed¬ 
ing by quo warranto to try the title to the office of 
sheriff, the question is one as to the de jure title to 
the office and not as to a de facto office or officer. 45 
In a suit against a sheriff and ex officio tax col¬ 
lector to determine his right to hold the office, no 
advantage can be taken of respondent for declining 
to make a settlement on terms with which he was 
under no legal obligation to comply. 46 One ap- 


23. N.D.—Myrick v McCabe, supra 

24. NJ—State v Anderson, 1 N.J 
Law 318, 1 AmD. 207 

25. Wyo—State v. Dahlem, 263 P 
708, 37 Wyo 408 

57 C.J. p 749 note 52 

26. NT.—In re Guden, 64 N.E 451, 
171 NY 529. 

Wyo—State v. Dahlem, 263 P. 708, 
37 Wyo. 498. 

27. Wyo.—State v. Dahlem, supra. 

28. La,—State v. Waggner, 8 So 
209, 42 La Ann. 54. 

29. W Va.—rPhares v. State, 3 W. 
Va 567, 100 Am.D. 777. 

30. W.Va.—Phares v. State, 3 W.Va 
567, 100 Am.D 777. 

31. W.Va—Pttares v. State, supra* i 


32. Tenn.—Thomason v. Justices, 3 
Humphr 233 

33. SC —Spivey v. Fidelity & De¬ 
posit Co. of Maryland, 160 S E. 275, 
162 S.C. 146 

34. Tex—Willborn v. Deans, Civ 
App., 240 S W 2d 791, refused no 
reversible error 

35. Tex.—Willborn v. Deans, supra. 

36. Ky—Wells v. Caldwell, 1 AK 
Marsh. 441. 

37. Ky.—Wells v. Caldwell, supra. 
38., Ark—State v. Cr<?w, 20 Ark. 

209. 

39. Ark —State v. Crow, supra. 

57 C.J. p 750 note 66. 

40. Ala —-Brazes! v. Smith, 5 Ala. 
206. 


41. N.H.—Lucier v. Pierce, 60 N.H 
13. 

N J —Brewster v Vail, 20 N.J Law 
56, 38 AmD. 547. 

42. N.Y.—Hall v. Luther, 13 Wend 
491 

43. Wis.—rSprague v. Brown, 40 Wis. 
612 

57 C J. p 750 note 72 

44. Iowa—State v. Van Beek, 54 N 
W 525, 87 Iowa 569, 43 Am.S.R 
397, 19 L R.A 622. 

57 C J. p 750 note 75. 

45. Mo.—State v. Finn, 4 Mo.App. 
347. 

46. La.—State v. Reid, 12 So. 189, 
45 La.Ann. 162. 
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pointed as sheriff to fill an unexpired term is not 
estopped to claim that his appointment extended to 
the succeeding term by the fact that he applied for 
the appointment to the succeeding term where on 
such application he stipulates that he waives no 
rights under his former appointment. 47 

Under some statutes authorizing suit to try title 
to the office to be brought by the attorney general, 
provisions for obtaining leave from a judge are only 
applicable to suits by private parties and not to suits 
by the attorney general 48 The right of a sheriff to 
his office cannot be collaterally questioned by third 
persons 49 

In an action to compel surrender of the office of 
sheriff, together with the effects thereof, the com¬ 
plaint must state the essentials of the cause of 
action, 50 and new matter used as a defense by the 
incumbent must be pleaded 51 A plea of denial by 
the hold-over incumbent m such an action simply 
controverts the material allegations of the complaint 
and forces the candidate for the office to prove 
them, 53 and the evidence must correspond with, 
and be confined to, the issues raised by the plead¬ 
ings 63 Where, in an action by the defeated can¬ 
didate against the successful candidate for the of¬ 
fice of sheriff, it is alleged that the latter is an alien 
and that he has fraudulently concealed that fact 
from the electors, allegations in the answer of facts 
tending to refute the charge of fraud are mate¬ 
rial. 54 

In proceedings to ascertain whether a sheriff is 
entitled to hold the office, it is incumbent on him 
to prove his eligibility; 55 and, where a party de¬ 
clares that the office is vacant by reason of the fail¬ 
ure of the incumbent on reelection to qualify within 
the time prescribed, he has the burden of proving 
such allegation 66 Where an appointee under the 
law serves only for the unexpired term of the de¬ 
ceased sheriff, testimony of members of a com¬ 
missioners’ court respecting the intent of the court 


in making the appointment was properly excluded 57 
In an action to compel the hold-over incumbent to 
surrender the office of sheriff and the effecis there¬ 
of, evidence that the relator had been declared the 
successful candidate by the county board is sufficient 
to defeat a motion of nonsuit 58 

Proceedings to protect possession of office . A 
court of equity may, at a suit of a lawful sheriff, 
m possession of his office, interfere by injunction 
to restrain another person from usurping, intrud¬ 
ing on, or exercising the duties of the office , 59 but, 
where a person is m lawful possession of the office, 
an injunction will not lie at the instance of a 
former sheriff. 60 

§ 12. De Facto Sheriffs 

A person who has been duly elected sheriff and exer¬ 
cises the duties of the office is sheriff de facto, allhougli 
his bond is defective or is not executed within the time 
prescribed by law. 

A person who has been duly elected sheriff and 
exercises the duties of the office is sheriff de facto, 
although his bond is defective 61 or is not executed 
within the time prescribed by law; 62 and a sheriff 
who has properly qualified by giving the bond re¬ 
quired by statute, and who is reelected at the next 
election, but fails to renew the bond, is a de facto 
sheriff after the expiration of the first term. 63 So, 
also, although the statute makes the election of a 
defaulter to any office of trust or profit void, where 
a defaulter is elected sheriff, and acts as such, he is 
sheriff de facto 64 A sheriff duly elected as such 
and exercising the duties of the office is a de facto 
sheriff although he has not received his commis¬ 
sion, 66 but a person attempting to hold the office 
of sheriff in opposition to the authority of the United 
States and the laws and decisions of the courts 
of the state cannot be regarded as a de facto of¬ 
ficer. 66 

Sheriff de jure distinguished . A de j'ure sher¬ 
iff is one m all respects legally appointed or elected 


47. Tex —Dobkms v. Reece, Civ 
App,, 17 S W 2d 81 

48. SC—State v. Sanders, 110 SE 
808, 118 SC 498 

49. Ky —Stokes v Kirkpatrick, 1 
Mete 138. 

57 C J p 750 note 82 
BO. N C —Cohoon v. Swain, 5 S.E 2d 
1, 216 N.C 317. 

51. JsT C.—Cohoon v. Swam, supra. 

52, N* C.—Cohoon v. Swain, supra. 

53, NC.—Cohoon v. Swain, supra. 

54. Iowa—State v Van Bcek, 54 N 1 
W. 525, 87 Iowa 509, 43 Am S R. 
397, 19 L.R.A 022. 

57 C J p 750 note 78. 


55. NJ.—State v Anderson, 1 NJ 
Law 318, 1 Ami) 207. 

57 C J. p 750 note 84 

56. Tex —Dobkms v State, Civ.App , 
19 S.W 2d 574 

57 CJ p 750 note 85. 

57. Tex—Dobkms v. State, supra. 

58. N.C —Cohoon v Swain, 5 S E 2d 
1, 216 N\C. 317. 

59. Pa—Ewing v. Thompson, 43 Pa 
372 

57 C J, p 751 note 89. 

60. Wis—Doberstem v Dahl, 195 
JSTW. 416, 181 Wis 491. 

57 CJ. p 751 note 90. 
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61. Ga—Cooper v. Ricketson, 80 S. 
E 217, 14 Ga App 63. 

62. Ga,—Crawford v. Howard, 9 Ga, 
314 

Va—Monteith v Commonwealth, 15 
Gratt 172, 56 Va. 172. 

63. Mich.—Sprmgett v Colerick, 34 
NW. 683, 67 Mich 362 

64. Tenn.—Jones v. Sonnland, 6 
Humphr 105, 44 Am.Doc 300 

65. Ga—Bailey v. Kennott, 122 S.E 
804, 32 G&App 255. 

66. La—State v. McFarland, 25 La. 
Ann 647. 

Tenn,—Bates v. Dyor, 9 Humphr. 162. 
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and qualified to exercise the office, 67 and, although 
there may be a question of the validity of an ap¬ 
pointment, where such appointment is ratified and 
confirmed by the proper agency, the sheriff is not 


a de facto officer of his county. 68 

Collateral attack on acts . The acts of a de facto 
sheriff cannot be attacked collaterally in a proceed¬ 
ing to which he is not a party. 69 


B. CONSTABLES 


§ 13 . Election or Appointment 

a. In general 

b. Time, mode, and validity of election 

c. Time, mode, and validity of appoint¬ 

ment 

d. Record and evidence of appointment 

or election 

a. In General 

Constables may be selected either by election or ap¬ 
pointment, in accordance with constitutional or statutory 
provisions. 

Under varying constitutional and statutory pro¬ 
visions selection of a constable may be effected ei¬ 
ther by election or by appointment. 70 Where the 
constitution provides for election, a statute provid¬ 
ing for appointment is of no effect, 71 and, m like 
manner, a municipal ordinance with respect to the 
election of constables is void when it conflicts with 
a state statute on the subject. 72 Where a statute 
providing for appointment is superseded by a statute 
providing for election, an appointment cannot be 
legally made. 73 Statutes authorizing municipal au¬ 
thorities to appoint a town constable apply to all 
incorporated towns where such statutes are not 
inconsistent with special acts of incorporation or 
other special laws. 74 An appointment by the proper 
officials acting under constitutional or statutory au¬ 
thorization confers a good title to the office. 75 

Number of constables. The courts have upheld 
the validity of statutes regulating the number of 
constables to be elected by municipalities m ac¬ 
cordance with their population. 76 A constitutional 


provision directing that the different counties shall 
be laid off m districts of convenient size and pro¬ 
viding for the election of constables for the different 
districts docs not limit the power of the legislature 
to increase the number. 77 Where a statute provides 
that in cities of various populations there shall be 
the same number of constables as there are justices 
of the peace and limits the number of justices with¬ 
out reference to a limitation on the number of con¬ 
stables, the legislative intent is to restrict the num¬ 
ber of constables to the number of justices of the 
peace. 78 

b. Time, Mode, and Validity of Election 

Statutes regulating the time and mode of erections of 
constables are mandatory in character. No one may be 
elected constable of a new precinct before such precinct 
becomes legally existent. 

The requirements of statutes regulating the time 
for election of constables are mandatory. 79 Under 
statutes prescribing the method of election of con¬ 
stables, it has been held that the vote must be 
for definite and identified individuals rather than 
for indefinite persons who may fulfill certain quali¬ 
fications. 80 A statute declaring that a justice of the 
peace, if one is to be had, must preside at the 
constable’s election is mandatory as affecting the 
legality of the election. 81 

Where the statutes give notice of the time and 
place of election and of the officer to be elected, an 
election of a constable is valid, although the town¬ 
ship supervisors, by proclamation, called for the 
election of two constables, whereas the township 
was entitled to elect only one. 82 No one may be 


67- Colo—Israel v Wood, 56 P.2d 
1324, 98 Colo 495 

WVa—Snee v White, 90 SB 1045, 
79 WVa 409 

68. WVa—Snee v White, supra 

69. Ga.—Cooper v Ricketson, 80 S. 
E. 217, 14 GaApp. 63 

70. Cal—Sanchez v. Fordyce, 75 P. 
56, 141 Cal. 427 

Md—Smith v. Thursby, 28 Md 244. 
57 C J. P 751 notes 6, 7. 

Election or appointment of con¬ 
stables to fill vacancies see Infra $ 
16. 

71. Ill—People v Bollam, 54 NE. 
1032, 182 Ill 528 

72. Ho—(State v McKee, 69 Mo. 504. 

80 C J.S —12 


73. Pa—Comfort v. Cumberland 
County, 23 Pa Co 414. 

57 CJ p 752 note 11. 

74. NC—Wilson v. Town of 
Moo,resville, 22 SE2d 907, 222 N.C 
283. 

75. Md—Smith v. Thursby, 28 Md. 
244 

57 CJ p 751 note 8. 

76. Cal—Sanchez v Fordyce, 75 P. 
56, 141 Cal. 427 

57 C J p 752 note 17. 

77. Tenn —Britton v. Moody, 2 
Coldw. 15. 

78. Wash—State v Hamilton, 159 
P 379, 92 Wash 347. 

57 C J P 752 note 19 

\77 


79. Pa—Murphy's Case, 19 Pa Co 
160 

57 C J. p 752 notes 24-26 

80. Me—Crowell v. Whittier, 39 
Me 530. 

57 C.J. p 752 note 29 
Vote for ‘‘lowest bidder” 

The vote of a town that whoever 
shall make the lowest bid for collect¬ 
ing taxes shall be constable will not 
authorize such person to perform the 
duties of constable —Crowell v 
Whittier, 39 Me 530. 

81. Ga—Franklin v. Kaufman, 65 
Ga 260 

82. Cal.—Sanchez v. Fordyce, 75 P. 

| 56, 141 Cal. 427. 
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elected constable of a new precinct before such 
precinct becomes legally existent, 83 and where a 
candidate is nominated for constable of a new pre¬ 
cinct to be created and voted for as such by electors 
of an old precinct, who will eventually become elec¬ 
tors of the new precinct, his purported election can¬ 
not make him constable of either the new precinct 84 
or the old precinct, 85 both the nomination and the 
election being invalid 86 In some jurisdictions the 
county court is the proper judge of the return of 
the election of a constable, and its adjudication that 
a person was elected cannot, while it remains in 
force, be questioned. 87 

c. Time, Mode, and Validity of Appointment 

A statute which prescribes a mode of appointment of 
constables different from that authorized by the consti¬ 
tution Is void. The appointment must be made by the 
person or persons authorized by law. 

A statute which prescribes a mode of appointment 
different from that authorized by the constitution 
is void; 88 but constitutional provisions for the elec¬ 
tion of constables by the voters have been construed 
as not repealing a mode of selection by appointment 
pursuant to charter granted by a territorial legisla¬ 
ture before adoption of the state constitution 89 
Although it may be the duty of the county court 
-to lay off the county into districts, and, in the ap¬ 
pointment of constables, to designate their districts, 
an appointment of a constable for the county gen¬ 
erally is not void. 90 

By zvhom appointment made . Under some statutes 
providing for the appointment of a constable by 
the mayor and common council without any direc¬ 
tion as to the mode of appointment, the mayor 
should nominate the constable subject to confirma¬ 
tion by the council, 91 and an appointment by the 
council of one not nominated by the mayor is il¬ 
legal 92 Under other statutes providing for the ap¬ 
pointment by the mayor and city council, the ap¬ 
pointment is properly made by the mayor and coun¬ 


cil by ordinance rather than by the mayor subject 
to confirmation by the council 93 An order of court 
appointing a person constable is void and confers 
no authority where it does not appear that any case 
existed m which the court could by law exercise the 
power of appointing a constable 94 Statutes au¬ 
thorizing one government official to appoint con¬ 
stables are invalid in so far as they attempt to take 
away the constitutional power of other officials to 
make such appointments. 95 

Time when appointment hy ordinance effective . 
Under an ordinance appointing constables, the ap¬ 
pointment takes effect, it has been held, when the 
ordinance does, although no commission or certifi¬ 
cate of appointment has issued. 96 

d. Record and Evidence of Appointment or 
Election 

Court records may afford sufficient evidence of the 
appointment or election of constables. 

A record of the county court reciting that the 
court appointed a certain person constable, he having 
been elected in a certain district, is sufficient evi¬ 
dence of an election by the people, and not of an 
appointment by the court; 97 and it has been held 
that a statement m the record of the county court 
that a certain person, having been “appointed” con¬ 
stable, came into court and qualified, must be un¬ 
derstood to mean that he had been elected by the 
people according to law. 98 An entry on the county 
court records that a certain person was permitted to 
renew his bond as constable is not evidence that such 
person was duly appointed a constable. 99 Parol 
evidence that a person acted as constable is ad¬ 
missible against him; 1 and it has also been held that 
proof o*f general reputaBon and acting as constable 
is competent evidence on behalf of the person claim¬ 
ing to have been constable, 2 although the township 
records, where these have been properly kept, are 
the best evidence of such official character. 3 


83. Tex—Brown v. Meeks, CivApp, 
96 SW2d 839, error dismissed 

84. 'Tex—Brown v. Meeks, supra 

85. Tex.—Brown v Meeks, supra. 

86. Tex—Brown v. Meeks, supra. 

87. N C—Bailey v. Washburn, 26 NT. 
C. 19. 

57 C J p 753 note 30. 

88. Md—Levin v. Hewes, 86 A. 233, 
118 Md 624. 

57 CJ. p 751 note 9. 

89. Ark.—Helena v. Biscoe, 19 Ark. 
417. 

90. Ky.—'Chambers v. Thomas, 1 
Litt. 268, 3 AK Marsh. 536. 

91. N.J — Lop^ v Millville, 21 A, 
568, 53 NJ.Law 362. 


92. N.J.—Loper v Millville, supra 

93. Md.—Levin v Hewes, 86 A 233, 
118 Md 624—Little v. Schul, 84 A. 
649, 118 Md. 454 

94. N.C.—State v. Briggs, 25 N.C. 
357. 

95. S C.—Harrison v. Lancaster, 28 
■S.B 2d 835, 204 S C. 318. 

Appointment hy senator 

Statute authorizing senator of 
county to designate constable for 
city is unconstitutional in so far as it 
attempts to take away magistrate’s 
constitutional power to appoint con¬ 
stables to execute writs and process¬ 
es issued by magistrate.—Harrison 
v Lancaster, supra 
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96. Md—Little v Schul, 84 A. 649, 
118 Md. 454. 

97. N.C —Dickson v. Eskridge, 27 N. 
C 411. 

98. 1ST C.—-Welch v. Scott, 27 N C. 72 
—McCall v. Fullenwider, 26 JN <J. 
364. 

99. N.C.—McRae v. Wall, 24 N.C. 
267. 

57 C J. p 753 note 87. 

1 . M.J.—Stout v. Hopping, 6 N.J. 
Law 125, 

2. Ohio—Johnson v. Stedman, 3 
Ohio 94, followed in Elldred v. Sex¬ 
ton, 5 Ohio 215. 

3. Ohio.—Johnson v. Stedman, 3 
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§14. Eligibility 

Ordinarily residence In the district of his appointment 
is essential to the eligibility of a constable. Where the 
legislature has laid down the standard of ehgibility of 
candidates, other bodies may not vary such standard. 

Residence m the district m which he is to serve 
is essential to the eligibility of a person for the office 
of constable under common-law principles 4 and by 
virtue of provisions of some constitutions and stat¬ 
utes 5 Such residence has been held necessary for 
a constable by implication from statutes requiring 
local residence for selectmen of towns 6 or officers 
of boroughs 7 Further it may be required that 
candidates for the office of constable shall be quali¬ 
fied voters of the district 8 

Where the legislature has fixed the qualifications 
of candidates for the office of constable, the commis¬ 
sioners* court may not add to, or take from, such 
qualifications 9 

Disqualifications. A mere charge of crime, of 
which one has never been convicted, does not ren¬ 
der one ineligible for the office of constable at the 
discretion of a court authorized to select the offi¬ 
cer. 10 Where the statute forbids the reelection of a 
constable who fails on or before a certain day in 
each year “to pay over all moneys collected by him 
to the treasury to which they belong” the mere 
fact that certain taxes remain uncollected has been 
held not to preclude the reelection of a con¬ 
stable. 11 

§15. Qualification 

a. In general 

b. Bond 

c. Oath 

a. In General 

While a constable should qualify before entering on 
the performance of his duties, in the absence of statutory 
requirement there Is no set period within which he must 
qualify in order to prevent the office from becoming va¬ 
cant. 

A constable should qualify before entering on 


the performance of his duties ; 12 but in the absence 
of statutes providing for vacancy unless the con¬ 
stable qualifies withm a prescribed time of election 
or appointment, there is no tune limit withm which 
one selected as constable must qualify m order to 
prevent a vacancy 13 Some statutes imposing such 
a time limit have been construed as mandatory, 14 
but other statutes have been held to be merely 
directory. 15 Where, m addition to a statutory pro¬ 
vision, the constitution provides that a neglect to 
qualify shall be deemed a refusal to accept the office, 
a neglect to take the oath of office within the time 
prescribed by statute must be treated as a refusal 
to accept the office. 16 Under a statute requiring a 
constable to qualify after he shall have been notified 
of his election, tlje notice contemplated means per¬ 
sonal service. 17 The qualification of a constable 
should be noted by the proper officer m his book 
of record. 18 

b. Bond 

(1) In general 

(2) Form and sufficiency; amount 

(3) Delivery 

(4) Approval, filing, and recording 

(5) Amendment; new or additional bond 

(1) In General 

Under statutes which so provide, a constable must 
execute a bond or enter into a recognizance for the faith¬ 
ful -discharge of the duties of his office. 

Under statutes which so provide, a constable must 
execute a bond or enter into a recognizance for 
the faithful discharge of the duties of his office. 19 " 
The purpose of such statutes is to protect the town 
or district against the possible misfeasance or non¬ 
feasance of constables in the exercise of their du¬ 
ties. 20 It has been held that a person elected to. 
the office of constable may discharge its duties 
without having executed a qualifying bond if it has. 
not been required of him or if its execution and' 
delivery are delayed for the time being with the 


Ohio 94, followed in Eldred v. Sex¬ 
ton, 5 Ohio 215. ^ 

4. Pa—In re Plymouth Borough 
Constable, pa Co. 204 

5. Mass —Barra v. Greenwich, 1 
Pick 129 

6. Mass.—Barre v. Greenwich, su¬ 
pra 

57 CJ p 753 note 45. 

7. Pa.—In re Plymouth Borough 
Constable, 37 Fa.Co 204 

57 CJ p 753 note 46. 

8. yt.“Wiiso ( n, V. Wheeler, 55 Vt, 

446 * ’ •, .rV, . * ; V,. 

57 p.JL t p 7,53, note 47. , 


9. Tex —Brown v Meeks, .Civ App , 
96 S W 2d 839, error dismissed. 

10. Psu—In re Miller, 1 Browne 349. 

57 C J. p 753 note 48. 

11. *Vt —Pawlet v Kelley, 38 A. 02, 
6 ( 9 Vt. 398 

12. Pa-—In re Borough High Con¬ 
stables, QuarjSess, 32 Del.Co 335. 

13. Pa—Application of Sm^th, 28 
Pa Dist 978 ' 

57 dj. p 754 note 51. 

14. yt-HState v Buchanan, 27 A* 
166, 65 Vt 445. 

57 C.J p 754 note 52. 

m 


15. N.Y —Button v Kelsey, 2 Wend 
615 

16. Md—Little v. Schul, 84 A. 649, 
118 Md 454. 

57 C J p 754 note 55. 

17. Mo—State v Caldwell, 276 SW. 
631, 310 Mo. 397. 

18. Ohio —Johnson v. Stedman, 3 
Ohip 94 

57 C.J p 756 note 24. 

19. < Ga.—Franklin v. Kaufman, 65 
Ga 260 

57 C J P 754 note 66 

20. Vt—State v. Buchanan, 27 A. 
166, 65 Vt. 445. 


4 * 


l 



80 C.J.S. 


§ 15 SHERIFFS AND CONSTABLES 


consent of the selectmen, 21 and that a statute pro¬ 
viding for a forfeiture by the constable for every 
process he serves before giving bond does not mean 
that the bond must be approved before he may serve 
process without incurring a penalty 22 The view 
has been taken that a constable’s failure to file his 
official bond does not ipso facto work a forfeiture 
of office or effect a vacancy, 23 but merely makes the 
constable’s title to office defeasible until forfeiture is 
pronounced m due form, 24 so that all acts of such 
officer prior to pronouncement of forfeiture are 
valid as to the public and third persons; 25 but it has 
also been held that if the constable fails to qualify 
and give bond there is in legal contemplation a 
vacancy m the office. 26 

A constable’s bond is not void because it is not 
given until after he has commenced the discharge 
of his official duties 27 or until after the time allowed 
by statute m which to qualify. 28 A statute providing 
for the qualifying of a constable by filing his bond 
within a prescribed time after his election or ap¬ 
pointment has been held to mean that the time is to 
be computed after the certificate of election has been 
issued 29 Where the appointment of a constable is 
void, the bond taken under it is also void 30 A 
constable’s official bond is not vacated or rendered 
void by his temporary removal from office, but cov¬ 
ers his official conduct after his reinstatement m 
office as well as before the suspension of his func¬ 
tions. 31 A bond, extorted from the constable and 
his sureties under color of office, but without lawful 
authority, as a condition precedent to his remaining 
in office, is void. 32 

(2) Form and Sufficiency; Amount 

A constable’s bond should substantially comply with 
statutory requirements regulating its form and sufficiency. 

31. Vt —Langdon v. 

R. Co, 29 Vt 212 

22. Me.—Stacey v. Graves, 74 Me 
368 

23. N J —Bachmeier & Co v. Semel, 

163 A 126, lONJMisc 1172. 

24. N,J —Bachmeier & Co. v. Semel, 
supra. 

25. N J —Bachmeier & Co. v. Semel, 
supra 

26. Ga—-Franklin v. Kaufman, 65 
Ga 260. 

27. Ind.—-Dickens v. State, 7 Blackf. 

358 

28. N Y.—Dutton v Kelsey, 2 Wend. 

CIS 

Ohio—Westerhaven v Clive, 5 Ohio 
136. 

29. Ark,—Hutcheson v Plits, 2 IS S 
W 630, 170 Ark 248. 

57 C.J. p 751 note 57. 


A bond taken in more than the amount prescribed by 
statute may be held valid, at least to the extent of the 
statutory sum. 

While ordinarily a bond substantially complying 
in form to the requirements ofi the statute is suffi¬ 
cient, 33 a bond exacting conditions not prescribed 
has been held void. 34 A condition in a constable’s 
bond that he shall execute all writs and process to 
him directed does not render the bond open to the 
exception that the condition is beyond the terms re¬ 
quired by law, since only legally directed writs must 
be executed. 35 In the absence of a statutory re¬ 
quirement it is not necessary that a constable’s bond 
should specify the township for which he was elect¬ 
ed 36 Where statute requires security but is silent 
as to its form, the security may be m the form of a 
penal bond to the people, 37 but it has been con¬ 
sidered preferable that it should be in the form of a 
simple agreement, without any penalty, to pay to any 
person who may be aggrieved by the constable’s 
neglect of duty. 38 

Obligee in bond . A constable’s bond should name 
an obligee, 39 and the bond should run to the obligee 
designated by the statute, 40 but, although the bond 
names the wrong obligee, it is valid as a common- 
law bond when it is voluntarily executed and there 
is nothing in the -condition contrary to law, 41 and 
a constable may justify his acts under his office, al¬ 
though his bond does not run to the proper obligee. 42 
A statutory provision that a constable’s bond shall 
be in trust for the benefit of all persons who may 
sustain injury and for like purposes and uses as 
sheriff’s bonds does not constitute a condition of the 
bond, but does indicate that it is to cover not only 
breaches of his official duty to the commonwealth 
buth also injuries done to others 43 Where the stat¬ 
ute does not designate an obligee, the bond may run 

35. Pa—Musselman ▼. Common¬ 
wealth, 7 Pa 240 

36. Mo—State v. Kirby, 9 Mo. 298. 

37. N.Y.—People v. Holmes, 5 Wend. 
191. 

38. N.Y.—People v Holmes, supra. 
57 C J. P 755 note 77. 

39. Ill.—Roberts v. Parlin, 81 Ill. 
230. 

40. N.J—Middletown Tp. v. McCor¬ 
mick, 3 N J Law 500. 

57 C J. p 755 note 79. 

41. Mass—Farr v. Rouillard, 52 N. 
E 443, 172 Mass. 303. 

57 C J p 755 note 80. 

42. Ohio.—Barret v. Reed, 2 Ohio 
409. 

43. Pa—Commonwealth ex rel. and 
to Use of Allegheny County v. Do 
Luca. 200 A. 712, 131 Pa.Super. 451. 


Rutland, etc., 


30- N C.—Little v Powell, 24 N C. 
275—Little v Wall, 24 N.G. 272 

31. DC.—U. S. v Bill, 24 FCas.No 
14,594, 2 Cranch C C. 518. 

32. NJ—-Woolwick Tp. v. Forest, 2 
N J Law 115. 

33. Mo—State v Kirby, 9 Mo. 298. 

57 CJ. p 754 note 72. 

Equivalent words 

The words “shall well and truly ex¬ 
ecute the duties of the office of con¬ 
stable,” appearing m constable’s 
bond were equivalent of words “shall 
justly and faithfully discharge the 
duties of his office of Constable,” as 
used in condition of bond required by 
statute pursuant to which bond was 
given—Commonwealth ex rel. and to 
Use of Allegheny County v De Luca, 
200 A. 712, 131 Pa Super 451 

34. N J —Nottingham v. Giles, 2 N 
J Law 111. 

57 C.J. p 755 note 73. 
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to the people of the state 44 or to “each and every 
person” to whom “the constable shall become lia¬ 
ble ” 4 5 

Amount . Although the penalty of a constable’s 
bond is usually fixed by statute, a bond taken m more 
than the amount required by statute but not extorted 
colore officii is valid, 46 at least for the amount of 
the statutory penalty. 47 A bond not executed in 
puisuance of a statute and not conditioned for 
the payment of a certain sum of money is not good 
as a common-law bond 48 Where the law does 
not fix any amount as the penalty, a bond in which 
a reasonable sum is fixed as the penalty is not in¬ 
valid where not given as the result of extortion, 
duress, or any kind of unfairness; 49 on the other 
hand, no limitation of liability is necessary in order 
to make the bond valid. 50 

(3) Delivery 

Ordinarily a constable's bond should be accepted by 
a duly authorized representative of the state or munici¬ 
pality in order to complete its delivery. 

A constable’s bond is not delivered so as to be¬ 
come effective unless it has been accepted by some 
authorized agent of the state or the municipality 51 
or unless in law its acceptance can be presumed. 52 
A city or town clerk is an officer to whom a con¬ 
stable may properly deliver his bond in the first 
instance, the statute not designating to whom such 
bond shall be delivered, 53 but it has also been con¬ 
sidered that a delivery of the bond to the selectmen 
of the town would be sufficient. 54 

(4) Approval, Filing, and Recording 

The bond of a constable should be approved and filed 
In compliance with statutory regulations. 

When so required by statute, the bond of a con¬ 
stable must be approved by the official or tribunal 
designated by statute m order that it may become 
effective as a part of his qualification 55 Where the 


§ 15 

statute provides that the clerk of court in vacation 
shall approve the bond, but does not designate a 
particular mode of approval, the receipt of, the in¬ 
dorsement on, and filing of, the bond by the clerk 
is sufficient evidence of his approval, 56 and, although 
the statute further provides that the court at the 
next term shall approve or reject the bond taken 
by the clerk in vacation, its failure to do so does not 
invalidate the bond 57 Where the statute provides 
that a judge’s certificate that the constable has given 
bond shall be sufficient evidence of such officer’s 
right to act, such certificate executed in pursuance 
of the statute is sufficient evidence that the bond has 
been approved 58 

In the absence of statutory direction to the con¬ 
trary, the approval of the bond need not be made 
in writing, 59 or m open court, 60 or a matter of 
record. 61 A statute providing that the official bonds 
of all county and township officers shall be filed 
and recorded in the office of the county clerk has 
been held to include the official bond o-f a con¬ 
stable 62 

(5) Amendment; New or Additional Bond 

A constable's bond is subject to amendment in a 
proper case, and provision may be made for a new or ad¬ 
ditional bond in event of death, removal, or insolvency of 
the surety. 

In a case where a constable’s bond is m proper 
form, and recites his election, but by a clerical er¬ 
ror the name of his surety is inserted in the condi¬ 
tion, the court may grant, it has been held, a rule to 
amend the bond by substituting the name of the 
constable. 68 

New or additional bond. Statutes sometimes pro¬ 
vide that m case of the death, removal, or insolvency 
of the sureties, or for other cause, the constable, at 
the risk of a vacancy m office, shall give new or 
additional security within a prescribed time. Where 
the statute provides that a county court may require 


44. NT —People v. Holmes, 2 Wend 
281, 282 

57 C.J p 755 note 82. 

45. N.T —Dutton v. Kelsey, 2 Wend. 
615 

46. Me—Quimby v. Adams, 11 Me. 
332 

57 C.J. p 755 note 86. 

47. Ala*—Bagby v. Chandler, 9 Ala. 
770. 

48. Ill —Roberts v. Parlin, 81 Ill 

230 , 

49. Neb—Williams v Golden, 6 N 
W. 766, 10 Neb. 432, followed in 
Noble v Himeo, 10 NW. 499, 12 
Neb. 193 

50. Neb.—Noble v Himeo, 10 N.W. 
499, 12 Neb 193. 


51. N.C.—Braddy v. Shirley, 23 N.C 
597. 

57 C J. p 755 note 93. 

52. N C.—Braddy v. Shirley, supra 

53. Me.—Stacey v. Graves, 74 Me. 
368 

Vt—State v Buchanan, 27 A. 166, 
65 Vt. 445. 

54. Vt—State v Buchanan, supra 

55. Pa—Commonwealth v. Ross, 5 
Pa Co. 593 

Wash—In re Appointment of High 
Constable of Canonsburg, 18 Wash 
202, 30 Mun. 60 

57 C.J p 755 note 99 

Approval of new or additional bond 
see infra subdivision b (5) of this 
section. 


56. Mo—Jones v, {State, 7 Mo. 81, 37 
AmD 180. 

57. Mo.—Jones v. State, supra 

58. Ala.—Seaman v. Dufphey, 4 
Stew & P 159. 

59. Me—Quimby v Adams, 11 Me 
332 

60. Ala.—Seaman v. Dufphey, 4 
Stew & P 159 

61. Ala.—Seaman v Dufphey, su¬ 
pra 

62. Wash—State v Yourex, 71 P 
203, 30 Wash 611 

63. Pa—Matter of Bransby, 1 Wkly. 
NC 326. 
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a constable to show cause why a new bond should 
not be given, the statute must be followed, 64 and an 
order of the court not entered m pursuance of the 
statute is void. 65 Clerks of circuit courts may have 
authority to approve additional official bonds of 
constables 66 

c. Oath 

In the absence of a statutory or constitutional pro¬ 
vision directing otherwise, the qualifying oath of a con¬ 
stable may be oral. 

In the absence of a statutory or constitutional 
provision directing otherwise, the qualifying oath 
required of a constable may be oral. 67 A constable 
who is reelected to office may lawfully continue to 
serve before he has been sworn in for the second 
term, 68 and a provision m a newly adopted con¬ 
stitution requiring all officers to take an oath before 
entering the duties of their office is inapplicable to a 
constable in office at the time of its adoption 69 A 
statute requiring county and township officers to 
file a copy of their official oath with the town clerk 
is not applicable, it has been held, to a constable. 70 

A statute declaring that any person shall be 
deemed to have refused to accept his office on his 
failure to take an oath within a prescribed time after 
he receives his commission or notice of appointment 
does not apply to constables where other statutory 
provisions specifically treat the time within which 
constables shall take the oath of office 71 An entry 
on the record of a town meeting that a certain 
candidate for the office of constable was “declared 
elected and sworn” sufficiently indicates that such 
person was sworn. 72 

§ 16. Term of Office, Holding Over, and Va¬ 
cancies 

a. Term of office 


b. Holding over 

c. Vacancies 

a. Term of Office 

The term of office of a constable Is subject to statu¬ 
tory and constitutional regulation Where no constitu¬ 
tional prohibition exists the legislature may change the 
term as it sees fit. 

As a general rule the term of office of a constable 
is fixed by constitutional or statutory provision, 73 
and where it is so fixed, and a constable is duly 
elected, his term will be for the period set by statute 
even though the certificate of election erroneously 
specifies a different term. 74 The term of office 
ordinarily begins and ends at the time specified by 
constitutional or statutory provision, 75 and under 
some statutory provisions the term commences at the 
date of qualification, and not at the date of elec¬ 
tion 76 

Changing term of office . In accordance with gen¬ 
eral rules discussed in Officers § 47, the term of 
office of a constable can be altered by the legisla¬ 
ture either where the office is not a constitutional 
one 77 or where the term is not fixed by the con¬ 
stitution creating the office, 78 hut it cannot be al¬ 
tered by the legislature where it is fixed by con¬ 
stitutional provisions 79 Where the office of con¬ 
stable is not established by the constitution, the 
legislature may shorten the term of an incumbent, 80 
extend the term of office of constable, 81 or discon¬ 
tinue the tenure. 82 

b. Holding Over 

Under constitutional or statutory provisions a con¬ 
stable whose term expires may hold over until qualifica¬ 
tion of his successor. 

Under constitutional or statutory provisions a 
constable may hold office until his successor shall 
be chosen and qualified, 83 but some constitutional 


64. Mo—Sheeley v. Wiggs, 32 Mo 
398 

57 C.J p 756 note 17 

65. Mo—Sheeley v Wiggs, supra 

66. Ind—Winmngham v State, 56 
Ind 243 

Approval of bond generally see su¬ 
pra subdivision b (4) of this sec¬ 
tion. 

67- Pa—In re Constables' Bonds, 16 
Pa Co 93 

57CJ r 754 note 61 

68. Conn—Kelsy v. Wright, 1 Hoot 
83 

Time of qualification generally see 
supra subdivision a of this section, 

69. Conn—Stone v. Hcaly, 5 Conn. 
278. 

70. Pa.—Brunott v. McKee, 6 Watts 
& S. 513. 


71- Md—Little v Schul, 84 A. 649, 
118 Md. 454 

57 C J. P 754 note 58. 

72, Mass—Commonwealth v. Sulli¬ 
van, 42 N.E 566, 165 Mass. 183 

73, Pa—Commonwealth v. Atticks, 
16 Pa Co 147 

57 C J p 756 note 27. 

Statute held valid 

Kan—Powers v. Thorn, 129 P 2d 254, 
155 Kan, 758 

74, Ga.—Motes v Davis, 4 S D 2d 
597, 188 Ga 682, 125 A.L.R. 289. 

75- Pa—In re Constable's Bond, 5 
Pa Dist 185 

57 C J p 757 note 28 

76. Tenn—State 1 v. Farchmen, 3 
Plead 609 

57 C.J. p 757 note 29. 
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77. Ariz.—Barrows v. Garvey, 193 P. 
2d 913, 67 Ariz 202. 

57 C J. p 757 note 31. 

78. Ariz —Barrows v. Garvey, su¬ 
pra. 

Pa—In re Allegheny County Con¬ 
stables, 17 Pa.Co. 622 

79. Md—Little v. Schul, 84 A. 649, 
118 Md. 454 

80. Pa—Commonwealth v. Benfleld, 
5 Pa Dist. 382. 

81- Ariz—Barrows v. Garvey, 193 P. 
2d 913, 67 Ariz 202. 

82. La—Hillman v. Police Jury of 
Webster Parish, 133 So 839, 16 La. 
App 237, 

Abolition of office see supra § 3, 

83. N C —State v. Wilroy, 82 NX\ 

329. 

57 C J. p 757 note 37. 
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provisions relative to holding over have been held 
inapplicable to the office of constable. 84 Notwith¬ 
standing a determination at an annual town meet¬ 
ing that the number of constables shall be three, 
the election of only two ousts all of the constables 
elected for the preceding year, and, although the 
number then chosen was three, no one of them can 
hold over on the pretense that no person is chosen 
m his place 85 Where a constable at the close of 
his term turns over to a person holding a certificate 
of election the symbols of his office and accepts 
from such person an appointment as deputy, and 
takes the oath and thereafter acts as such, he there¬ 
by surrenders and abandons the office of consta¬ 
ble, under principles discussed infra § 17, and can¬ 
not thereafter claim that he was holding over after 
his term. 86 

On abolition of office . Where there are two con¬ 
stables in a township having a certain population, 
and a statute is enacted providing that in town¬ 
ships of such population there shall be but one 
constable, the effect of such statute is to abolish 
the two previously existing offices and to create 
a new office which can be filled only by election 
or appointment, and consequently neither of the 
constables then in office is entitled to hold over after 
the expiration of his term. 87 

c. Vacancies 

(1) In general 

(2) Filling vacancies 

(1) In General 

Failure to appoint or elect a constable at the proper 
time, or the failure of a constable-elect to qualify, may 
result in the creation of a vacancy in the office. 

A vacancy m the office of constable may occur 
when there is a failure to appoint or elect a con¬ 
stable or the constable-elect fails to qualify; 88 and 
a vacancy may also result from the constable’s res¬ 
ignation, removal from office, suspension, or aban¬ 
donment of the office, under principles discussed 


i i6' 

infra §§ 17, 18 Under a constitutional provision 
declaring that no person shall hold more than one 
lucrative office at the same time, an acceptance 
by a constable of the office of deputy sheriff ipso 
facto vacates the office. 89 The office of constable 
is not ipso facto vacated, it has been held, by the 
incumbent’s going into military service as a con¬ 
script. 90 

Change of residence While under some statutes 
requiring residence m the district as a prerequisite 
to the holding of the office the removal of a con¬ 
stable to another town with intent to remain there 
vacates his office, 91 under other statutes the mere 
fact that a constable removes his residence out of 
the voting district for which he was elected does 
not in itself create a vacancy in office. 92 

Power of court to declare vacancy . The power 
of a court to declare the office vacant depends on 
the authority given by constitutional or statutory 
provisions. 93 Where the court’s only power is to 
require the constable to show cause why a new 
bond should not be given, the law must be strictly 
pursued, 94 and an order peremptorily requiring 
a new bond and thereafter declaring the office va¬ 
cant without an order to show cause is absolutely 
void. 95 

(2) Filling Vacancies 

In accordance with constitutional or statutory provi¬ 
sions, a vacancy in the office of constable may be filled 
by appointment or by election. 

Unless there is a vacancy in the office of con¬ 
stable there can be no appointment 96 or election 97 
for the purpose of filling a vacancy. Where a high 
constable is a borough officer as distinguished from 
a county or court officer, it has been held that 
the court of quarter sessions lacks authority to ac¬ 
cept the bond or otherwise qualify one appointed 
to fill a vacancy in such office. 98 

By appointment . Under provisions of constitu¬ 
tion or statute a vacancy in the office of constable 
may be filled in the first instance by an appointment 


84. NC,—State v. McLure, 84 N.C. 
153. 

57 C J p 757 note 37 [a] (1). 

85. N.Y—People v Jones, 17 Wend. 
81 

86. Cal.—People v Davidson, 83 F. 
159, 2 CalApp. 96 

57 C J. P 757 note 40. 

87. Cal—People v. Davidson, supra 
Right of legislature to abolish see 

supra § 3. 

88. Ala.—State ex rel Benefield v 
Cottle, 49 So 2d 224, 254 Ala. 520 

Ill.—People ex rel. Sinsheimer v. 


Pierson, 48 NE2d 754, 318 IllApp 
573. 

57 C.J. p 757 notes 45, 46. 

89. Tenn—State v Slagle, 89 S.W. 
326, 115 Tenn. 336 

57 C.J. p 758 note 58 

90. N.C—In re Bradshaw, 60 NO. 
379. 

91. Mass —Barre v. Greenwich, 1 
Pick 129 

57 C J. p 758 note 55. 

92. Ga—Johnson v State, 109 SE 
526, 27 GaApp 679. 
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Pa—In re Lumber City Borough’s 
Constable, 42 Pa.Co 195. 

93. Mo.—Sheeley v. Wiggs, 32 Mo 
398. 

94. Mo—Sheeley v. Wiggs, supra 

95. Mo.—'Sheeley v. Wiggs, supra 

96. NC—State v. Lightfoot, 24 N. 
C 306. 

57 C J. P 758 note 62 

97. Pa—In re Burrell Tp, Constable, 
11 Pa Co 436. 

98. Pa—Petition of 'Saint, 33 Pa 
Dist & Co 417, 31 MunLR, 118, 88 
Pittsb Leg J. 18. 
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by a designated officer or tribunal." Under some 
statutes, on the failure to elect a constable be¬ 
cause of the illegality of the election, there cannot 
be a new election, but the vacancy must be filled 
by appointment. 1 The statutory power given a 
county court by* statute to appoint a constable to 
fill a vacancy has 'been held to be a special power, 2 
and the statute must be followed. 3 An appointment 
by a court is void where the requisite number of jus¬ 
tices required by statute is not present, 4 but the 
fact that the statute provides that the appointment 
shall be by the next county court does not pre¬ 
vent an appointment at a subsequent term if the 
requisite number of justices was not present at 
the preceding term. 5 Where, by statute, a jus¬ 
tice of the peace under certain contingencies has 
the right to appoint a constable to fill a vacancy, 
the death of the justice in no way affects the ap¬ 
pointment 6 Where there is no existing vacancy 
m the office at the time of a purported election of 
a constable, but a vacancy occurs thereafter, one 
appointed to fill such vacancy takes the office in 
preference to one elected to fill it at a time when 
the vacancy did not yet exist. 7 

The particular statute authorizing his appoint¬ 
ment controls as to the term of office of a consta¬ 
ble appointed to fill a vacancy. 8 Under some stat¬ 
utes one appointed to fill a vacancy m the elec¬ 
tive office of constable holds such office until the 
next general election and the qualification of his 
successor, 9 but under other statutes the appointee 
holds for the unexpired term of his predecessor 10 

A statutory provision continuing a constable in 
office until a successor shall have been chosen and 

99. Pa—In re Marcus Hook Con- ( 7- 

stable, 69 Pa Super. 237. 

57 C J p 758 note 64 
Rescission of order of appointment 

Where a person is appointed con¬ 
stable by the court to fill a vacancy 
and after taking the oath and filing a 
bond he is duly elected constable, but 
neglects to file a new bond or take a 
new oath, an order appointing anoth¬ 
er constable on petition may be re¬ 
scinded if no notice of the petition 
was given,—Appointment of Con¬ 
stable in Newtown Tp, 75 PaDist. & 

Co 520, 38 Del.Co 91, 110. 

1. Ga.—Franklin v. Kaufman, 65 

Ga 260. 

57 C J P 758 note 65. 

2. N.C.—State v. Powell, 24 N C 275 

3. NC—Stale v. Powell, supra. 

4- NC—State v Powell, supra— 

ifltato v Wall, 24 NC 272. 

5. N.C—McRae v Wall, 24 NC 267. 

0. Ga—Burke v Slate, 108 SE, 119, 

27 GaApp. 314. 


qualified has been applied in the case of a con¬ 
stable appointed to fill a vacancy 11 A statute pro¬ 
viding that an appointee to fill a vacancy shall be 
qualified to act until the next election of consta¬ 
bles has been held to mean not only until the elec¬ 
tion, but also until the successor qualifies 12 Un¬ 
der a statute providing that on the happening of 
a vacancy a certain board shall appoint a person 
to fill the vacancy until a successor is appointed and 
qualified, a constable who is elected his own suc¬ 
cessor, but who does not qualify, holds over until 
his successor is qualified 13 

By election . In accordance with statutory pro¬ 
visions, vacancies in the office of constable may 
be filled at a general or special election, 14 and the 
time for calling a special election may be commit¬ 
ted to the discretion of a particular official. 15 De¬ 
pendent on the provisions of the statute, a consta¬ 
ble elected to fill a vacancy serves for the full term 
of constable provided by the constitution. 16 Un¬ 
der some statutes there can be no election for the 
purpose of filling a vacancy in the office of con¬ 
stable, but a vacancy can be filled by appointment 
only. 17 

§17. Resignation, Abandonment, Forfeiture, 
Suspension, or Removal 

The resignation of a constable is not effective prior 
to acceptance, but by unequivocal acts he may abandon 
his office. Provision may be made for suspension of a 
constable for malfeasance in office or commission of a 
felony. 

The resignation of a constable is not effective un¬ 
til accepted, 18 but he may abandon his office by 
unqualified acts indicating such intent. 19 If a con- 

14. Ill—People ex rel Sinsheimer v. 
Pierson, 48 N.E 2d 754, 318 lll.App 
573 

57 C J p 759 note 85. 

15. Ill —People ex rel. Sinsheimer 
v. Pierson, supra* 

Town cleric 

Ill —People ex rel. Sinsheimer v. 
Pierson, supra. 

16. Tenn —State v. IClark, 1 Plead 
369 

17. Pa—-In re Sadbury’s Constable, 
3 Pa.Dist. 589 

57 C J p 759 note 86. 

18. Fla—State ex rel. Gibbs v. 
Lunsford, 192 So. 485, 141 Fla 12 

19. Cal.—People v. Davidson, 83 P. 
159, 2 Cal.App 96. 

Acceptance of appointment as deputy 
Where a constable at the close of 
his term turns over to a person hold¬ 
ing a certificate of election his badge, 
pistol, and handcuffs and accepts 
from such person an appointment 
as deputy, and takes the oath and 


Fla—State ex rel Gibbs v. Luns¬ 
ford, 192 So 485, 141 Fla 12 

8. Kan—Starr v. Flynn, 62 P 659, 
62 Kan 845. 

57 CJ. p 758 note 74. 

9. WVa—McCoy v Fisher, 67 S.E, 
2d 543 

General statutory provision declar¬ 
ing that an appointee on filling a va¬ 
cancy m an elective ofilce holds of¬ 
fice until the next general election 
has been hold applicable to an ap¬ 
pointee to fill a vacancy in the office 
of constable—State v Comer, 7 Ohio 
Cir.Ct 258, 4 Ohio CirDec 585 

10. Pa—In re Sadbury’s Constable, 
3 Pa.Dist 589. 

57 C.J. P 758 note 77. 

11. N.Y —Hammondsport Law, etc , 
Assoc, v Knizell, 89 NY.S. 534, 43 
Misc 505. 

12. NC—State v. Wilroy, 32 N C 
* 329 

13. Ind —Miller v. Burger, 2 Ind 
337. 
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stable is suffering from illness or other incapacity 
of a permanent character, instead of appointing a 
deputy he should resign so that a successor may 
be selected in his place. 20 

Suspension . In accordance with constitutional 
or statutory provisions, the power to suspend a 
constable for malfeasance may be exercised by a 
designated officer. 21 Under a statute providing that 
when any indictment shall be filed against a coun¬ 
ty or township officer for mcompetency, corrup¬ 
tion, gross immorality, criminal conduct amount¬ 
ing to a felony, malfeasance, misfeasance, or non¬ 
feasance in office the officer may be suspended, the 
phrase “criminal conduct amounting to a felony” 
is applicable to personal acts not connected with 
the office of constable, 22 so that a constable may 
be suspended pending an indictment against him 
for murder, 23 but such statute has been held not 
to authorize a suspension for the violation of a 
statute prohibiting the transportation of intoxicat¬ 
ing liquors from another state 24 It has been held 
that on an affidavit stating that a constable has 
dismissed a peace warrant, and has received a 
certain sum for his services, he may be suspended 
from office without notice, and ruled to show cause 
why an attachment for contempt should not issue 25 

§18. - Removal and Proceedings There¬ 

for 

a. In general 

b. Grounds 

c. Proceedings 


a. In General 

Under constitution or statute designated officials or 
tribunals may have power to remove constables for cause 

In accordance with constitutional or statutory 
provisions, a constable may be removed for cause 
by a designated official or tribunal, 2 ? and it has been 
held that even in the absence of such provisions, a 
county court authorized by the constitution to ap¬ 
point a constable has the power to remove him for 
cause 27 Where, under a city charter, constables 
form part of the city police force, they are within 
the protection of an act prohibiting the removal 
of police officers of cities except for cause and after 
trial, 28 but a constable who was not legally ap¬ 
pointed cannot avail himself of the provisions of 
such an act. 29 

b. Grounds 

A constable is subject to removal for the causes 
enumerated in the constitution or statutes. 

A constable is subject to removal for the causes 
enumerated in the constitution and statutes. 30 A 
constable may be removed for misconduct while 
m the exercise of the duties of his office, 31 and a 
previous conviction of a misuser of office is not a 
necessary prerequisite. 32 Thus a constable may be 
removed for collecting an illegal fee 33 or for an 
abuse of process 34 A constable may not be re¬ 
moved for failure to take certain action where such 
action is not a part of his official duties, 35 or, it 
has been held, for a violation of law m presenting 


thereafter acts as deputy, such acts 
constitute an abandonment of the 
office of constable—People v. David¬ 
son, supra. 

20. Pa—Petition of Preno, 77 Pa 
Dist & Co 193 

21. Fla —State ex rel. Gibbs v 
Lunsford, 192 So 485, 141 Pla. 12. 

Suspension by governor 
Pla—State ex rel Gibbs v Lunsford, 
supra. 

22. Ark—Jones V. State, 149 SW 

56, 104 Ark 261, Ann.Cas 1914C 

302 

23. Ark—Jones v. State, supra. 

24. Ark—Winfrey v State, 202 S 
W. 23, 133 Ark 357. 

57 C J p 759 note 95. 

25. D.C —Ex parte Bowling, 3 P. 
Cas No 1,737, 1 Cranch C C 39. 

20. Pa—In re Summers, 20 Fa.Dlst. 

802—In re Peters, 10 Kulp 93. 

Sigh constable 

Pa—Flynn's Case, 154 A 368, 303 Pa. 
198—In re Borough High Consta¬ 
bles, QuarSess, 32 Del Co 335 


27 . Tenn—Fields v. State, Mart. &| 
Y 168 

23 . N.J.—Loper v. Millville, 21 A 
568, 53 N J Law 362. 

29 . N J —Loper v. Millville, supra 

30 . Pa—In re Peters, 10 Kulp 93 
57 C J. p 759 note 5. 

Existence of any of enumerated 
causes 

Constable was removable from of¬ 
fice if any of enumerated causes for 
removal existed, regardless of wheth¬ 
er constable was guilty of charges 
made m other causes.—Jones v. 
State, TexCivApp, 109 S.W 2d 244. 

31. DC—U S v McGill, 26 F Cas 
No.15,677, 1 Hayw <fe H.C C 59. 

“Official misconduct” 

(1) Under statute defining {'official 
misconduct” as any “unlawful be¬ 
havior in relation to the duties of of¬ 
fice,” false imprisonment or viola¬ 
tion of many other penal statutes 
constitutes “unlawful behavior m re¬ 
lation to the duties of office” of con¬ 
stable—Jones v. State, TeX.Civ.App, 
109 SW2d 244. 


(2) Acts of constable in instruct¬ 
ing his subordinates to keep prison¬ 
ers m jail unless they wanted to 
plead guilty and to put any one m 
jail who came to jail to get any one 
out constituted “official misconduct” 
in form of “unlawful behavior in, re¬ 
lation to duties of office,” authoriz¬ 
ing removal of constable from office, 
as against contention that acts were 
performed by constable m personal 
capacity, not m official capacity — 
Jones v State, supra. 

32. S.C —State v. Williams, 29 SC. 
L 26. 

Tenn—Fields v. State, Mart. & Y. 
168 

33. D C.—U. S v. McPherson, 26 F. 
Cas No 15,704, 1 Hayw. & H.C C. 
105 

57 C.J. p 760 note 8 

34. DC;—U S. v. Merryman, 26 F. 
Cas No 15,759a, 2 Hayw. & H.C.C. 
337. 

57 C J. p 760 note 9. 

35. Cal —Ferguson v Kern County 
Super Ct,, 147 IP. 603, 26 Cal.App. 
554. 
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a bill for services where he did actually render the 
services. 36 

The words “sufficient cause” in a statute pro¬ 
viding for the removal of a constable should not 
be construed, it has been held, to embrace any 
cause not affecting the competency of the officer 
and his official conduct 37 Thus, under such stat¬ 
ute, it has been held to constitute sufficient cause 
that the constable makes an illegal levy for the 
purpose of oppression; 33 but it is not sufficient 
cause that he was guilty of rudeness or incivility 39 
or that he merely threatened to levy an execution 
in order to collect his fees m disregard of instruc¬ 
tions of the creditor. 40 

c. Proceedings 

In accordance with statutes or rules of practice, 
proceedings for the removal of a constable may be sum¬ 
mary in nature, or they may consist of a hearing based 
on a filed accusation. 

In accordance with statutes or rules of practice, 
proceedings for the removal of a constable may be 
summary m nature, 41 at least where the consta¬ 
ble is an appointee of the court, 42 or the pro¬ 
ceedings may consist of a hearing based on a filed 
accusation. 43 The common-law right of a court 
to strike an offending constable from its rolls sum¬ 
marily is not impaired by a statute prescribing re¬ 
moval proceedings by indictment. 44 Where con¬ 
stables form part of a city police force under a city 
charter, they are entitled to the protection of a 
statutory provision requiring a reasonable notice, 
a fair hearing, and an investigation of the charges 
on the removal of police officers. 45 In some juris¬ 
dictions the proceedings to remove a constable are 
said to be civil m their nature and not criminal. 46 

Pleading In a proceeding to remove a constable 
from office, the petition must state wherein the 
constable has neglected 'his duty. 47 An accusation 
alleging that a number of persons “willfully and 


unlawfully” disturbed the peace by fighting in the 
streets, and that defendant refused to prevent them, 
is sufficient under the statute although it does not 
allege that such persons “maliciously” disturbed the 
peace 43 On a rule on a constable to show cause 
why he should not be removed for extortion under 
color of his office, it is not necessary, it has been 
held, that there should be any specification of the 
particular facts relied on 49 Where an original pe¬ 
tition charges generally that defendant constable 
is guilty of official misconduct and guilty of cer¬ 
tain alleged misbehavior, the petition is not so de¬ 
fective that it cannot be perfected by proper amend¬ 
ments 60 In some jurisdictions, where a petition 
for a rule on a constable to show cause why he 
should not 'be removed from office sets forth an 
indictable offense, he is not required to answer un¬ 
der oath, since such answer might incriminate 
him 51 

Evidence . General rules apply to evidence in 
proceedings to remove a constable from office. 52 

Judgment or order . In a suit for removal of a 
constable, a temporary order of suspension is in¬ 
terlocutory and not to be regarded as a final judg¬ 
ment or decree of removal. 53 

Costs. A constable on judgment for his removal 
may be liable for the payment of costs, 54 and a 
constable who resigns his office pending a prosecu¬ 
tion commenced for his removal is not thereby 
protected from payment of the costs 56 A provi¬ 
sion requiring the presence of a majority of the 
justices of a county court to dismiss a constable 
from office does not apply to a judgment against 
the constable for costs. 56 

§ 19. Title to, and Possession of, Office 

A constable's right to his office is not open to col¬ 
lateral attack. 

The right of a constable to his office cannot be 


36. NT—In re Reidulslri, 12 NTS 
2d 62 4, 257 AppDiv 962 

37. Ga —Lancaster v Hill, 71 SB 
731, 136 Ga. 405, AnnCas.l912C 
272. 


38, 

Ga- 

—Lancaster v. 

Hill. 

supra 

38. 

Ga.- 

—Lancaster v. 

Hill, 

supra. 

40. 

Ga- 

—Lancaster v 

Hill, 

supra. 

41. 

Pa—Application 

for 

Removal 


from Olllce of Taylor, Quar Sess., 5 
Chest Co 81. 

St?.—State v. Williams, 29 S.C.L 
26. 

42. Tenn.—Fields v. State, Mart. & 

T. 1 68 . 

43. Cal.—Ferguson v. Kern County 


Super. Ct, 147 P 603, 26 Cal App v 
654. 

44. SC—State v. Williams, 29 S.C 
L. 26. 

45. NJ—Loper v. Millville, 21 A 
668, 53 NJ*Law 362. 

46. Tenn—Fields v. State, Mart. & 
T. 168 

47. C%1—Ferguson v. Kern County 
Super Ct., 147 P. 603, 26 Cal App 
554 

48. Cal—Larue v Davies, 97 P 903, 
8 Cal App. 750 

49. D.C—Jones v. Woodrow, 13 F 
Cas No 7,509, 1 Cranch C.C. 455. 

50. Ga.—Lancaster v. Hill, 71 SE. 
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731, 136 Ga 405, Ann.Cas.l912C 
272 

51. Pa—Smith's Case, 4 Pa,Dist & 
Co. 60—In re Rathbone, 38 Pa.Co. 
70. 

52. Cal.—Larue v. Davies, 97 P. 903, 
8 Cal App. 750 

Pa—Application for Removal from 
Office of Taylor, Quar, Sess., 5 
Chest Co 81. 

57 C J. p 760 note 29. 

53. Tex.—Ormes v. Quinn, Civ.App., 
113 S.W.2d 242. 

54. Tenn.—Fields v. State, Mart. & 
T. 168. 

55. Ky.—Glass v. Jacoby, Litt.Sel. 
Cas. 181. 

55. Ky—Class v. Jacoby, supra. 
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collaterally questioned, 57 and where one has re¬ 
ceived a commission as constable, and has qualified, 
his right to the office or (his subsequent vacation 
of it can be determined only by a direct proceeding 
to which he is a party 58 A person who is not en¬ 
titled to the office of constable cannot maintain an 
action to prevent another from usurping the office 59 
Where defendant in replevin justifies as a consta¬ 
ble, and his official character is directly put in is¬ 
sue, proof that he was an acting constable is in¬ 
sufficient, 'but (he must show that he was a consta¬ 
ble de jure. 60 

Evidence of title or incumbency. The records of 
a county court, showing several bonds, executed 
by a constable biennially, the last within one year 
of the time when the question arose, with proof 
that he was recognized as such by the county court, 
is sufficient proof that he was m office, without 
proof that he took the oaths or was allotted to 
a district; 61 and evidence that a certain person 
acted as constable and was generally reputed to 
be such is admissible in proof that he was a con¬ 
stable. 62 


§ 20. De Facto Constables 

The acts of one serving under color of office, although 
he has not qualified as a constable de jure, may be valid 
as those of a constable de facto 

The acts of one serving under color of office 
may be valid as those of a de facto constable, al¬ 
though he is not under bond, 63 as where he failed 
to renew his bond, 64 or did not furnish a bond 
within the time required by statute, 65 or his bond 
is defective, 66 or where he has ceased to be a resi¬ 
dent of the county m which he holds his office, 67 
or where the term of his appointment has ex¬ 
pired. 68 Irrespective of whether a coroner of a 
county is prohibited from becoming a constable, 
where he does hold the office of constable after 
regular appointment he acts under color of authority 
and his acts are valid as those of a constable de 
facto if not de jure. 69 Where the statute provides 
for the appointment of one constable only in each 
township, a person appointed by the county court 
as additional constable in a township having one 
constable whose tenure is undisputed is not an offi¬ 
cer de facto. 70 


C. DEPUTIES, ASSISTANTS, SUBSTITUTES, AND SPECIAL OFFICERS 


§ 21. In General; Delegation of Powers 

Ministerial duties of a sheriff, but not his Judicial 
functions, may be delegated to a deputy or undersheriff. 

While the ministerial duties of the office of sher¬ 
iff may be delegated to a deputy or undersheriff, 71 
who performs the duties delegated, not in his own 
name or right, but as the representative of the 
sheriff, 72 in the absence of statutory authority the 
judicial functions of the office may not be dele¬ 
gated. 73 Where a county freeholders’ charter con¬ 


tains no limitation on the power of the legislature 
to give the sheriff additional deputies, and does 
not authorize the supervisors to make provision 
for the deputies, the right of providing for deputy 
sheriffs remains with the legislature. 74 Statutes 
providing that an undersheriff shall perform the 
duties of the sheriff during a vacancy m the office 
of the latter are not in conflict with other statutes 
providing that certain designated officials shall fill 
vacancies in county offices by appointment, 75 but 


57. Tex—Smith v. Horton, Civ.App., 
134 SW.2d 320. 

57 C J. p 761 note 39. 

58. Ala.—Ex parte Strobach, 49 Ala, 
443. 

59. Ky.—Rutledge v. Farrar, 6 Bush 
491. 

60. Ill—Outhouse v. Allen, 72 Ill. 
529 

61. Ky.—Linvllle v. Black, 6 Dana 
176 

62. Iowa—State v. Row, 46 N.W 
872, 81 Iowa 138. 

57 C J. p 761 note 45. 

63. Ark—Abbott v. Norman, 204 S. 
W. 303, 134 Ark. 535. 

57 C J. p 761 note 47. 

64. N.J.—Bachmeier & Co. v. Semel, 
163 A 126, 10 NJMisc. 1172 

65. Vt,—Weston v. Sprague, 54 Vt 
395. 

66. N.Y.—Adams v. Tator, 42 Hun 

384. ’ * *i- 


67. Ind—Case v. State, 69 Ind 46. 

Nonresident at time of defalcation 

Notwithstanding constable was 
nonresident when defalcation occur¬ 
red, he was constable de facto, whose 
acts as to execution creditor and 
his surety were valid.—Bachmeier & 
Co. v. Semel, 163 A 126, 10 N. J Misc. 
1172. 

Pursuit of occupation outside pre¬ 
cinct 

A party who was duly elected to 
the office of constable of a precinct 
m which he kept his household be¬ 
longings, voted, and paid his poll 
tax was not only a constable de fac¬ 
to, but he was such de jure, even 
though he spent a great deal of time 
outside his precinct in pursuit of 
his occupation —Smith v. Horton, 
Tex Civ.App, 134 S.W.^d 320. 

68. Mass.—Petersilea v. Stone, 119 
Mass. 465, 20 Am.R. 335. 
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N.Y.—Hammondsport Law, etc, As¬ 
soc v Kinzell, 89 N.Y.S 534, 43 
Misc 505. 

69. Ga —McBrien v. Starkweather, 
160 S.E. 548, 43 GaApp. 818. 

70. Mo.—Jester v. Spurgeon, 27 Mo 
App. 477. 

71. Mont—Hogan v. Cascade Coun¬ 
ty, 92 P. 529, 36 Mont. 183. 

57 C.J p 761 note 59. 

72. Dak—-Wilson v. Russell, 31 N. 
W. 645, 4 Dak. 376 

73. Cal.—Jobson v. Fennell, 35 Cal. 
711. 

57 C J. p 761 note 61 

74. Cal.—Martin v. De Shields, 203 
P. 118, 187 Cal. 340. 

75. Mich—Attorney General ex rel 
Finley v Fawcett, 248 N.W. 624, 
263 Mich. 288. 
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they are intended merely to prevent an interregnum 
by designating an ad interim assumption of duties 
by the undersheriff 76 

§ 22. Appointment 

a. Deputy sheriff or undersheriff 
b Deputy constable 

a. Deputy Sheriff or Undersheriff 

(1) In general 

(2) Mode, time, and approval of appoint¬ 
ment ; filing and recording 

(1) In General 

Ordinarily a sheriff has the power under general 
common-law principles or under statutes to appoint depu¬ 
ties or assistants. 

In the absence of constitutional or statutory re¬ 
striction, a sheriff may appoint deputies and as¬ 
sistants under common-law principles, 77 and such 
right of appointment may be exercised under stat¬ 
utes so providing; 78 but the sheriff cannot dele¬ 
gate to another the power to appoint a deputy for 
him 79 A statute limiting the power of the sheriff 
to appoint deputies, being in derogation of the 
common law, must be strictly construed. 80 A sher¬ 
iff has no authority, it has been held, to appoint or 
detail a deputy to guard and watch railroad prop¬ 
erty except to prevent threatened injury. 81 A pri¬ 
vate citizen may be impressed into service by a sher¬ 
iff to assist m the apprehension of a criminal 82 
Under a statute making the sheriffs of the various 


counties in the state ex officio deputies of the sher¬ 
iff of the supreme court, no special appointment of 
the deputies as such is necessary. 83 On due ap¬ 
pointment and qualification a deputy sheriff becomes 
an officer de jure 84 

Appointment by board of supervisors . Where the 
statute provides for the appointment of deputies 
by the sheriff, a board of supervisors has no power 
to appoint. 85 

Appointment by district judge . Where a district 
judge has power to appoint deputies, or to author¬ 
ize the sheriff to do so, such power is purely stat¬ 
utory, 86 and a district judge has no inherent power 
to appoint deputy sheriffs. 87 

Appointment by undersheriff . While an under¬ 
sheriff may appoint a deputy or bailiff to do a par¬ 
ticular act, under principles discussed infra § 29, 
he cannot, it has been held, appoint a deputy to do 
the general business of the office. 88 

Deputies for highway patrol and traffic ditty . Un¬ 
der a statute authorizing the sheriff to appoint dep¬ 
uties he may appoint, where conditions warrant 
the appointment, deputies to patrol the highways 
of the county in motor vehicles, 89 and where the 
court under the constitution fixes the number of 
deputies the necessity for deputies for highway pa¬ 
trols is exclusively for such court 90 A statute au¬ 
thorizing sheriffs to appoint, with the approval of 
the county commissioners, a certain number of dep¬ 
uties in certain counties to patrol the county high- 


76. Mich—Attorney General ex rel 
Finley v Fawcett, supra 

77. Ga—Foster v Vickery, 42 S E 
2d 117, 202 Ga 55, conformed to 
Vickery v. Foster, 42 SE2d 451, 

75 GaApp 121 

N.C—Towe v Yancey County, 31 S. 
E 2d 754, 224 N.C. 579—Styers v. 
Forsyth County, 194 SB 305, 212 
N C 558. 

Ohio—State ex rel. Geyer v. Griffin, 

76 N E 2d 294, 80 Ohio App 447 
57 O J p 762 note 65. 

Common-law right 

The right of a sheriff to appoint 
deputies is a common-law right and 
does not arise under the constitution 
—0 owens v Alamance County, 3 S. 
E 2d 339, 216 N.C. 107. 

Discretion 

A sheriff has absolute discretion to 
determine what deputies shall be em¬ 
ployed and the length of their em¬ 
ployment—Slate ex rel. Geyer v. 
Griffin, 76 NE.2d 294, 80 Ohio App 
447. 

78. Ill —People ex rel Meyermg- v 
Whealan, 190 NE 693, 356 III, 
402. 

N.J.—Ackley v. Norcross, 6 A.2d 721, 


122 N J Law 569, affirmed 11 A 2d 
106, 124 N J Law 133 
WVa—Raleigh County Court v 
Painter, 15 S.E 2d 396, 123 WVa 
415 

Provision for tenure 

A statute providing that deputies' 
tenure should be at pleasure of sher¬ 
iff is tantamount to a provision that 
both appointment and tenure are dis¬ 
cretionary with him —Murray v. Har¬ 
ris, Tex Civ App, 112 S.W.2d 1091, 
error dismissed 
Statutes held valid 
La—Williams v. Guerre, 162 So 609, 
182 La. 745. 

Okl —Protest of Chicago, R. I & P 
R. Co, 25 P 2d 690, 164 Okl. 239. 

79. Ala —Perkins v. Reed, 14 Ala 
536 

80, NY.—Connery v. Sewell, 213 IN 
Y.S 602, 12G Misc 418 

Restriction applying 1 to one sheriff 
Any statutory restriction apply¬ 
ing to only one sheriff m the state 
must be strictly construed, and no 
powers or rights will be given to 
the reviewing authority except those 
definitely granted by the general as¬ 
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sembly—Foster v Vickery, 42 S E 2d 
117, 202 Ga 55, conformed to Vickery 
v Foster, 42 S E 2d 451, 75 GaApp. 
121 . 

81. Tex—Texas, etc, R Co v Fai¬ 
sons, 113 SW. 914, 102 Tex. 157, 
132 Am.S R 857—Lancaster v. Car¬ 
ter, Com App, 255 SW. 392. 

82. Neb —Anderson v. Nincehelser, 
43 N W 2d 182, 152 Neb. 857. 

'Posse comitatus see infra § 34. 

83. Fla—State v. Johnson, 17 So, 
650, 35 Fla 539. 

84. Ohio —State ex rel, Geyer v. 
Griffin, 76 N E 2d 294, 80' Ohio App. 
447. 

85. Ill—-McWilliams v. Richland 
County, 16 Ill App. 333. 

86. La—State ex rel. Porterie v. 
Jones, 159 So. 594, 181 La, 390. 

87. La.—State ex rel. Porterie v. 
Jones, supra. 

88. Ga.—McGuffie v. State, 17 Ga. 
497. 

89. Ill,—People v. Cermak, 239 Ill. 
App. 195, transferred, see 148 N.HL. 
382, 317 Ill. 590. 

90. Ill.—People v. Cermak, supra. 
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ways has been held not to be mandatory; 91 but 
under such statute the sheriff and county com¬ 
missioners have the right to create a road patrol, 92 
and the appointing power, direction, and control 
of the deputies are m the sheriff. 93 Statutes regu¬ 
lating the employment of traffic officers have been 
construed as contemplating that the sheriff shall ob¬ 
serve reasonable recommendations of the county 
commissioners relative to appointment of deputies 
for employment as traffic officers, 94 and as contem¬ 
plating that the traffic officers provided for shall 
be duly appointed and qualified deputy sheriffs em¬ 
ployed by the county commissioners with the con¬ 
sent of the sheriffs 95 Under some statutory pro¬ 
visions neither the sheriff nor the commissioners’ 
court may act alone, but they must act m con¬ 
junction, in the selection of deputies as traffic of¬ 
ficers 96 

(2) Mode, Time, and Approval of Appoint¬ 
ment, Filing and Recording 

There should be a due compliance with constitutional 
and statutory regulations governing the mode of ap¬ 
pointment of deputy sheriffs and the filing and record¬ 
ing of such appointment. Where required by statute, the 
approval of certain county officials or of the court is 
necessary. 

While the constitutional and statutory provisions 
requiring the general appointment of a deputy to 
be in writing must be complied with, 97 m the ab¬ 
sence of such provisions a general appointment of 
a deputy by a sheriff need not be in writing. 98 
Where a written appointment is required, the fact 
that an appointment is signed by the sheriff as an 
individual and not as sheriff does not invalidate the 
appointment where it is otherwise m due form 
and properly filed. 99 Where a sheriff gives a 
deputy’s badge to a person and authorizes him 
to arrest an offender, the appointment as deputy 
is general and not special, within a statute requir¬ 


ing appointments to do particular acts to be in 
writing. 1 

Time for appointment Under a statute author¬ 
izing the sheriff to appoint deputies he may ap¬ 
point them at any time during the fiscal year for 
which they are allowed, without reference to wheth¬ 
er the county board has provided for their com¬ 
pensation. 2 

Filing and recording . Statutes requiring that the 
appointment of a deputy sheriff be filed in the office 
of the county clerk have been held directory, 3 and 
an acting deputy may constitute a de facto offi¬ 
cer notwithstanding the failure to file the ap¬ 
pointment, as discussed infra § 28. The fact of 
filing in the clerk’s office a warrant constituting 
a person deputy sheriff need not appear by an in¬ 
dorsement of the clerk thereon, but it may be proved 
by other evidence. 4 

Statutes providing that the appointment of a dep¬ 
uty is to be recorded in the office of the clerk have 
been held to be merely directory, 5 and prospective 
only in operation, 6 and hence .inapplicable to a 
deputy in office at the time of passage 7 After the 
commission is recorded according to statute it is 
notice to everyone of the fact of the appointment, 8 
and the deputy may then withdraw the original 
without impairing the validity of his appointment. 9 

Approval of appointment. Although the sheriff 
is authorized to appoint his deputies for good cause, 
the court may refuse to approve the appointment, 10 
but if such approval is withheld without proper 
cause mandamus will he to compel the approval. 11 
Constitutional and statutory provisions making the 
appointment by the sheriff subject to the approval 
of the county supervisors, the county court, or 
j*udge have been held to be purely prospective in 
operation. 12 The statutory requirement of ap- 


91- Kan —Sedgwick County v. To- 
land, 245 P. 1019, 121 Kan 109. 

92. Kan —Sedgwick County v. To- 
land, supra 

93. Kan—Sedgwick County v. To- 
land, supra 

94. Fla.—State ex rel Rauscher v. 
Gandy, 178 So. 166, 130 Fla 407 

BeQLtilreznen.t to make recommended 
appointment 

Statute relating to appointment of 
traffio officers cannot legally require 
sheriff to appoint deputy on recom¬ 
mendation of county commissioners 
if sheriff has valid objection to mak¬ 
ing appointment, since that would be 
attempt to impose on sheriff respons¬ 
ibility for acts of deputy without 
consent of sheriff —rState ex rel. Rau¬ 
scher v. Gandy, * $upra. 


95. Fla—State ex rel. Rauscher v 
Gandy, supra 

96 Tex —Anderson v Wood, 152 S 
W 2d 1084, 137 Tex. 201. 

97. N.J —Meyer v. Bishop, 27 IN' J 
Eq 141, affirmed 28 NJEq. 239 

57 C.J p 763 note 88. 

98. Wash—Crose v. Tony John, 164 
P 941, 96 Wash 216. 

57 C J. p 763 note 89. 

99. S D —Guernsey v. Tuthill, 82 
N.W 190, 12 SI>. 584. 

1. Wash—Crose v Tony John, 164 
P 941, 96 Wash. 216. 

2. Ill—People v. Cermak, 239 Ill. 
App 195, transferred, see 148 NE 
382, 317 Ill 590. 

3. Kan —Orchard y Peak©, 77 j P 
281, 69 Kan 51Q , 
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4. Ohio—Haines v. Lindsey, 4 Ohio 
88, 19 Am.D. 586 

5. Wis.—Sprague v. Brown, 40 Wis 
612. 

57 C J p 763 notes 98, 99. 

6. Me—Coffin v Chase, 13 Me 72 

7. Me—Coffin v Chase, supra 

8. Me—Dane v Gilmore, 51 Me 544 

9. Me —Dane v Gilmore, supra 

ID. Ky.—Dassey v Sanders, 33 S.W. 

193, 17 Ky.L. 972 
57 C J. p 762 note 75. 

11. Ky—Fox v Petty, 30 SW2d 
945, 235 Ky 240 

57 C J p 762 note 76. 

12. N.M—State v Rio Arriba Coun¬ 
ty, 157 P 656, 21 N.M 632. 

57 C J. p 762 notes 77, 78. 
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proval by a board of commissioners 13 or judge 14 
does not take away from the sheriff the power of 
appointment, but the appointment by the sheriff 
does not become effective or binding unless con¬ 
sented to by the proper authority. 15 Under a con¬ 
stitutional provision authorizing the county com¬ 
missioners to empower the sheriff to appoint such 
deputies as the business of the office requires, before 
the commissioners are authorized to empower the 
appointment of a deputy they must find that the 
business of the office requires the assistance of 
one. 16 A statute authorizing the sheriff with the 
written consent of a probate judge to employ a tem¬ 
porary guard for the protection of the county jail 
or for the safekeeping of prisoners has reference 
to temporary and emergency cases where it is 
necessary to protect the jail or the inmates there¬ 
of 17 and cannot be extended into a general au¬ 
thority to employ regular or permanent deputies 18 
One who has been appointed deputy sheriff 
without authority of the county commissioners, 
and who presents a bill for his services, must show 
the circumstances of his appointment and the emer¬ 
gency existing which required immediate action on 
the part of the sheriff, and that the latter was so 
necessarily engaged that he could not perform the 
service and had no other assistant. 19 

Where the appointment is subject to the ap¬ 
proval of a board of supervisors which is compelled 
by law to keep its orders and decisions in a minute 
book, the failure of the minute book to show an 
approval of the appointment of an alleged deputy 
sheriff, and the absence from the files m the audi¬ 
tor's office of any written appointment of such dep¬ 
uty sheriff, constitute at least prima facie evidence 
that the appointment was never made or approved 29 


b. Deputy Constable 

A constable may, in the absence of a statute provid¬ 
ing otherwise, act by a deputy in the performance of 
particular matters. Compliance with statutory require¬ 
ments as to the mode of appointment is necessary. 

Since the functions and duties of a constable 
are wholly ministerial 21 he may, in the absence of 
a statute providing otherwise, act by deputy, 22 
at least for the execution of a particular duty, as 
discussed infra § 29; but according to some authori¬ 
ties his power m this respect is limited to dele¬ 
gating his authority to and acting by a deputy 
with respect to particular acts which he is for some 
reason unable to perform in person, 23 and he can¬ 
not appoint a permanent deputy for the general dis¬ 
charge of the duties of his office 24 Under some 
statutes it has been held that a constable has no 
power to appoint a deputy in any case 25 A statute 
allowing a constable a certain number of deputies 
does not require that he appoint such deputies, 26 
and the fact that one of the appointees of the 
constable shall be the humane officer does not mean 
the agent of the humane society shall be ex officio 
a deputy constable. 27 Where provision is made 
for appointment of deputy constables, there should 
be a compliance with statutory requirements as to 
mode of appointment. 28 

Filing . Statutes requiring that the appointment 
of a deputy constable be filed in the office of the 
clerk have been held directory. 29 

Approval Under some statutes approval of the 
appointment by the court is essential. 30 An appoint¬ 
ment subject to the approval of a county court 
makes the appointment conditional and the approval 
of the court a condition precedent to its validity 31 
A county comrmssioners , court may assist m ap- 


13. Wash —Thomas v Whatcom 

County, 143 P 881, 82 Wash. 113. 

57 C J p 762 note 79 

14. Minn—State v. McIntyre, 25 
Minn 383 

15. Ohio.—State ex rel Geyer v 
Griffin, App, 76 NE2d 294. 

57 CJ p 762 note 81 
■Unauthorized approval Tby court 
Statute authorizing- sheriffs to 
name deputies with district court's 
approbation having been repealed by- 
act requiring- approval of such ap¬ 
pointments by superintendent of bu¬ 
reau of criminal identification and 
investigation, district judge's ex 
parte order, authorizing sheriff to 
appoint deputies whose appointments 
such superintendent had refused to 
approve, was illegal, null and void, 
and subject to attack by attorney 
general, governor, such superintend¬ 
ent, and parish police jury at any 
time in any proceeding without first 


applying to judge for rescission 
thereof—State ex rel. Porterie v. 
Jones, 159 So. 594, 181 La. 390 

16. Idaho.—Taylor v. Canyon Coun¬ 
ty, 56 P 168, 6 Idaho 466. 

57 C J p 762 note 82. 

17. Idaho —Lansdon v Washington 
County, 102 P. 344, 16 Idaho 618 

18. Idaho.—Lansdon v. Washington 
County, supra 

18, Idaho.—Roberts v. Custer Coun¬ 
ty, 105 P 797, 17 Idaho 379. 

20. Iowa—Buck v Hawley, 105 N, 
W. 688, 129 Iowa 406. 

21, Utah.—Kaysen v. Steele, 44 P. 
1042, 13 Utah 260 

22. Cal—Jobson v. Fennell, 35 Cal. 
711. 

57 C J p 763 note 15 

23, Utah—Kaysen v. Steele, 44 P. 
1042, 13 Utah 260. 

57 C.J. p 764 note 17. 
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24. Utah—Kaysen v. Stoele, supra. 
57 C J. p 764 note 18. 

25. Neb —Gilbert v. Brown, 2 N.W. 
376, 9 Neb. 90 

57 C J p 764 note 19. 

26. Ark.—Rankin v AUnutt, 187 S 
W. 934, 125 Ark. 120 

Ind.T—Helms v. U. S., 52 S.W. 60, 
2 IndT, 595. 

27. Ark.—Rankin v Allnutt, 187 S. 
W. 934, 125 Ark 120 

28. Pa.—Petition of Preno, 77 Pa 
List. & Co. 193. 

29. Mo—State v. Lierberger, 2 S.W. 
286, 90 Mo. 369. 

30. Pa.—Petition of Preno, 77 Pa. 
List. £ Co. 193—Townsend's Ap¬ 
plication, 22 Pa.List. & Co. 14, 15 
Wash Co. 1—Appointment of Lapp, 
Quar.Sess., 98 Pittsb Leg. J. 335, 

31- Ark.—Rankin v, Allnutt, 187 S. 
W. 934, 125 Ark. 120. 
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pointment of a deputy constable only m the manner 
prescribed by statute. 32 

§ 23. Number of Deputies 

The number of deputies to be appointed by a sheriff 
or constable may be limited by statute or by a court or 
official body acting under authority of constitutional or 
statutory provisions. 

The number of deputies to be appointed by a 
sheriff or constable may be fixed or limited by stat¬ 
ute or by a court or official body acting 1 under au¬ 
thority of statute 83 Constitutional provisions to 
the effect that the number of deputy sheriffs and 
assistants shall be determined by rule of court are 
mandatory. 34 Statutes authorizing the sheriff to 
appoint one or more deputies not exceeding the 
number allowed by rule of court constitute a lim¬ 
itation on the sheriff’s power of appointment, 35 
under which he may in his discretion appoint less 
than the number allowed by rule, 36 but may not 
appoint more. 37 Some statutes have been held 
to be merely directory. 38 Under some statutory 
provisions a sheriff may appoint additional deputies 
as required in emergencies, 39 but not otherwise 40 
A statute providing that, if the judges of a court 
deem the attendance of an additional number of 
constables desirable or necessary, they may au¬ 
thorize the sheriff to summon “such additional con¬ 
stables” has been held to authorize the judges to re¬ 
quire the sheriff to summon as constables such per¬ 
sons as they select, and not to limit their power 
to determining the necessity for constables and the 
number to be summoned. 41 

Where the number of deputies is not limited by 
law, the rule is that it is the duty of the sheriff 
to have a sufficient number of deputies to execute 
the mandates of the court within the time prescribed 


by law. 42 The number of deputy constables ap¬ 
pointed should not be so great as to deprive the 
elected constables of the honors and functions of 
their offices. 43 

§ 24. Eligibility 

Under statutes which so provide, a deputy sheriff or 
deputy constable must be a qualified elector or a resident 
of the county in order to be eligible to hold the office. 

Under some statutes a deputy sheriff must be a 
qualified elector, 44 and, where the statute requires 
the sheriff to be a qualified elector and empowers 
him to appoint deputies for whose acts he shall be 
liable, the deputy must also be a qualified elector. 45 
Under statutory provisions requiring the sheriff 
to be a resident of the county and providing that 
he may appoint deputies who shall possess the pow¬ 
er and perform the duties of the office of sheriff 
in the absence of the sheriff or during a vacancy 
m the office, the sheriff may not appoint a person 
a deputy sheriff for a county other than that in 
wihich he resides ; 46 but, where the statute does not 
expressly require a deputy sheriff to -be a resident 
of the state or county, it has also been held that 
such residence is not necessary, 47 notwithstanding 
the sheriff authorized 'by statute to appoint depu¬ 
ties to aid m the enforcement of law must be an 
elector of the county. 48 Where the constable is 
allowed a deputy because he cannot attend to the du¬ 
ties of the office, the person deputized must be a 
resident of the same ward or township with the 
constable who deputizes him. 49 

Character, conviction of crime . The fact that a 
person was previously of bad moral character does 
not authorize the county court to refuse to approve 
his appointment as deputy sheriff where a complete 
reformation is shown. 60 A deputy sheriff may not 


32. Tex.—State v. Johnson, Civ App , 
52 S.W 2d 110, error dismissed 

33. La—Williams v. Guerre, 162 So 
609, 182 La 745 

Pa—Centre County v. Keeler, 27 Pa 
Dist. & Co 352 

Tex—Tarrant County v. Smith, Civ 
App., 81 SW.2d 537, error refused 
57 C.J. p 764 note 26. 

34. Ill—People ex rel. Meyering v. 
Whealan, 190 NB 693, 356 Ill. 402. 

35. Ill-—People ex rel. Meyering v. 
Whealan, 190 N.E 693, 356 Ill. 402 

36. Ill.—Peopje ex rel. Meyering v. 
Whealan, supra. 

37. Ill.—People ex rel. Meyering v. 
, Whealan, supra. ( 

^Allowance of additional deputies 
held valid where permitted by the 
clourt—People ex rel. Collins v^NasB, 
278 Ill.App. 211. . J > 


38. Tex—Trammel v. Shelton, 45 S 
W. 319, 18 Tex Civ App. 366 

57 C J. p 764 note 27. 

39. La —State ex rel. Williams v 
City of New brleans, 141 So. 460, 
174 La 785. 

Deputy criminal sheriffs to gt^ard 
sick prisoner 

Statute fixing salary and djeQmng 
duties of deputy criminal' ’ sheriffs 
was held not to deprive criminal 
sheriff for parish of New brleans of 
power to employ additional ' deputies 
in cases of emergency, as to guard 
sick prisoner m hospital.—State ex 
rel k Williams v: City df New Orleans, 
supra. .v - *1 

, i * * 

40. La.—$tate ex rel Williams v. 
City of* New Orleans, supra 

4L' NJT—Cox v.! Passaic County Ct. 
of Com.Pl., 45 N J Law 328. . 
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42. Ala.—Hallett v. Lee, 3 Ala. 23. 
57 C.J. p 764 note 23 

43. Pa —Petition of Preno, 77 Pa. 
Dist ,& Co 193 

44. Ala—Henry v. State, 87 So 816, 
205 Ala. 196 

5,7 C J p 764 note 32. 

45. Miss —State v -Nichols, 63 So. 
1025, 106 Miss 419. 

46. N,T —People v. Champlain Audi¬ 
tors, 37 NTS. 633, 16 Misc 92 

47. Iowa—Rehmel v. Muscatine 

County, 154 N.W. 596, 172 Iowa 455, 
L.R.A 1916B 897. 

48. Iowa—Rehmel v. Muscatine 

County, isupra 

49. Pa.—In re Schnyder, 2 Lehigh 
. ValLR 424. 

50. Ky—Dassey v Sanders, 33 S.W. 
193, 17 Ky.L. 972. 

57 C J. p 765 note 40. 
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be held ineligible on the ground of his conviction o'* 
crime where the judgment of conviction has beei 
vacated, 51 or has been reversed and the indictmen 
dismissed. 52 

§ 25. Qualification 
a In general 
b. Bond 

a. In General 

A deputy sheriff should qualify in accordance with the 
provisions of the constitution and statutes. 

A deputy sheriff should qualify in accordance 
with the provisions of the constitution and stat¬ 
utes, 53 and m some jurisdictions such provisions arc 
said to be mandatory 54 Where a deputy sheriff 
duly qualifies for the office he becomes a deputy 
sheriff de jure, 55 but, if the deputy acts as such 
without qualifying, he may be considered a de 
facto officer under principles considered infra § 28 

Oath. A deputy sheriff must take the oath of 
office required by statute, 55 but, in the absence of a 
statutory requirement, an oath is not necessary. 57 
Although the statute requires a written oath, the 
official acts of a deputy sheriff are valid under a 
verbal oath where the statute so provides and there 
is no statute specially declaring the act invalid. 58 
A requirement that the oath be filed m the office 
of the county clerk has been held directory, 59 
and, although he fails so to file his oath, an act¬ 
ing deputy may nevertheless constitute a de facto 
officer under principles discussed infra § 28 Man¬ 
damus is a proper remedy to compel the court to 
administer the oath to a person appointed a deputy 
sheriff. 60 


b. Bond 

In accordance with constitutional or statutory pro- 
/isions, a deputy sheriff may be required to give bond for 
.he faithful performance of the duties of his office. 

In accordance with constitutional or statutory 
provisions, a deputy sheriff may be required to 
give bond to his principal or to the state or coun¬ 
ty for the faithful performance of the duties of his 
office. 61 Even in the absence of such provisions, 
it is not unreasonable to permit a sheriff to take 
security for his indemnity against any violation 
of the duties of the office by the deputy. 62 The 
bond of indemnity given the sheriff by his deputy 
has been held to be the property of the sheriff, 63 
and distinct and different from the official bond 
given to the county by the sheriff. 54 Where the 
condition counts on and refers to a deputation al¬ 
ready made for a limited term, the bond operates for 
such term and no longer, 65 although the deputy 
continues m office after the expiration of such 
term. 66 The validity of a deputy sheriff's bond is 
not affected by the fact that Ihe did not take the 
oath of office, 67 or that, through inadvertence, the 
proper record of his qualifications was not made 
by the court at the time of his appointment. 68 

Form <md sufficiency . Where the statute pre¬ 
scribes no condition for violation of which the 
deputy and his surety would become liable, the bond 
in any event should be conditioned on the faithful 
discharge of the duties of his office, 69 and, where 
the premium for a deputy's bond is paid from public 
funds, the courts will read into it the statutory cove¬ 
nant for faithful discharge of official duties. 70 Un¬ 
less the condition of the bond is contrary to public 
policy, it will be upheld, although there may be 
irregularities. 71 In the absence of a statutory form, 


51. Pa—Commonwealth, ex rel. Mc- 
Clenachan v Reading, 6 A.2d 776, 
336 Pa 165 

52. Pa—Commonwealth ex rel. Mc- 
Clenachan v. Reading, supra. 

53. Neb —McFadden v. Cedar Coun¬ 
ty, 145 N.W 639, 95 Neb 318. 

54. Cal—‘Hill v New Amsterdam 
Casualty Co., 286 P. 1103, 105 Cal 
App. 156. 

55. Ohio —State ex rel. Geyer v. 
Griffin, 76 NE 2d 294, 800 Ohio 
App. 447. 

56. Ga.—Eidson v. State, 15 S.E 2d 
462, 05 Ga.App. 119. 

57 C J. p 765 note 47. 

57. Md.—Turner v Holtzman, 5 i 
Md 148, 39 AraR 361. 

58. Ga.—Stephens v. State, 32 SE 
13, IOC Ga 116 

■59. Kan—Orchard v. Peake, 77 P 
281, 69 Kan 510. 


60. Ky—Fox v. Petty, 30 S W.2d 
945, 235 Ky. 240—Day v Justices 
Fleming County Ct, 3 B Mon. 198. 

61. Ky.—Casey v Fidelity & Cas 
Co of New York, 128 S.W 2d 939, 
278 Ky. 426. 

, Permission to sheriff 

Under statute providing that sher¬ 
iff “may" take such bond from his 
deputy as he shall deem necessary, 
the giving of bond by deputy is 
not "mandatory," since the permis¬ 
sion to require bond is for the sher¬ 
iff’s protection if he deems it neces¬ 
sary—Trammel v. Fidelity & Cas. Co 
of New York, DC SC., 45 FSupp. 
366. 

62. Ky,—Lewis v Knox, 2 Bibb 453. 

63. Cal.—San Francisco v. McAllis¬ 
ter, 18 P 315, 76 Cal 246. 

64. Cal—San Francisco v. McAllis¬ 
ter, supra. 

65. Conn.—Williams v. Miller, Kirby 
189. 


Year of appointment 

A deputy sheriff’s bond, condition¬ 
ed for the performance of his duty, 
indemnifying the sheriff “during his 
continuance m office," without speci¬ 
fying the length of time, binds only 
for the year for which he was first 
appointed —Munford v. Rice, 6 Munf 
81, 20 Ya 81. 

66. Conn —Williams v. Miller, Kirby 
189 

67. Va—Cecil v. Early, 10 Gratt 
198, 51 Va. 198. 

68. Va,—Cecil v. Early, supra. 

69. Ga—Culpepper v. XT. S. Fidelity 
& Guaranty Co, S3 S.E.2d 168, 199 
Ca. 56, conformed to 33 S.E.2d 526, 
72 Ga App. 171. 

70. W.Va.—Hatfield ex rel. Rose v. 
Cruise, 197 S.E. 23, 120 W.Va 16. 

71. Ill.—Gradle v. Hoffman, 105 III, 
147. 
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a deputy sheriff’s bond conditioned to perform “the 
duties of the said office as deputy sheriff” is suffi¬ 
cient whether or not the deputy sheriff is consid¬ 
ered a9 an officer. 72 Where the statute provides 
that all official bonds of county officers must be made 
payable to the county m which the officer is elect¬ 
ed or appointed, and that deputies shall give bonds 
m the same manner and for the same sum as their 
principals, the bond of a deputy sheriff must be for 
the same amount as his principal’s, and must run to 
the county, and not to his principal. 73 

Delivery and approval A deputy sheriff’s bond 
is operative only from the time of its delivery. 74 
Where the statute does not require the indemnity 
bond of a deputy sheriff to he approved, he is not 
guilty of a misdemeanor for performing official acts 
without the approval of the bond under a statute 
making public officers guilty of a misdemeanor un¬ 
der such circumstances. 75 Where the statute pro¬ 
vides that the bond of a deputy sheriff, payable to 
the governor, shall be approved by the county com¬ 
missioners before he shall be allowed to perform 
any service as such deputy, a deputy sheriff cannot 
lawfully act without such approval. 76 

Sale of public office Since contracts for the sale 
of public offices ordinarily are considered void, as 
discussed in Contracts § 219 b, a bond containing, 
besides the usual indemnity conditions, a condition 
to pay the sheriff a certain sum of money is void, 77 
unless such a bond is declared valid by statute 
notwithstanding the sale of the office, 78 but in or¬ 


der to invalidate the bond such consideration must 
appear from the face of the bond or be pleaded spe¬ 
cially 79 Where the sheriff is entitled to the fees 
of the office, a bond, wherein the sheriff at the 
time of the appointment reserves a part of the 
fees, is not void as in violation of the statute pro¬ 
hibiting the sale of offices. 80 An indemnity 'bond 
executed after the illegal sale of the office and 
after the deputy has been qualified has been held 
valid. 81 

§ 26. Term of Office; Resignation and Re¬ 
moval 

a. In general 

b. Removal of deputy 

a. In General 

Where the term of a deputy sheriff or deputy con¬ 
stable is not otherwise fixed by statute, he holds office 
during the term and at the pleasure of the sheriff or con¬ 
stable who appointed him. 

In accordance with the rules governing tenure 
of deputies generally, as discussed in Officers § 
149, where the term of a deputy sheriff or deputy 
constable is not fixed by statute, he serves at the 
pleasure of the sheriff or constable who appointed 
him, 82 and his deputation expires with the office 
on which it depends. 83 A sheriff lacks power to ex¬ 
tend the term of his undersheriff beyond the period 
of his own term, 84 or by contract to bind himself 
to keep his deputy in office for a specified period. 85 
If the sheriff is reelected, a new appointment is 
necessary to continue the deputy m office. 86 


72 . Ill.—Gradle v Hoffman, supra 
57 C J. p 765 note 62. 

73 . Neb— Riggs v. Miller, 52 N.W 
567, 34 Neb. 666. . 

74. NT.—Reilly y. Dodge, 42 Hun 
646 

W.Va—Davis v. Baker, 32 SB. 239, 
45 W.Va. 455. 

75. Ga—Stephens v. State, 32 SB 
13, 106 Ga 116. 

76. Fla—Stinson ? ( State, 80 So 
506, 76 Fla 421. ' 

77. Ky—-Davis v. Hull, 1 Litt 9— 
Lewis V. 1 Knox, 2 Bibb 453 

78. Ky.—Kouns v Davis, 2 B Mon. 
278— : Combs v, Brashears, 6 J.J. 
Marsh 631. 

79. Ky—Combs v. Brashears, 6 J.J. 

Marsh. 631—Lewis v. Knox, 2 Bibh 
453. ' * 

80. y. ( Rqbhuas, 1 IJili 21 , 

37 Ajn.I^. ,286- ; , . 

Validity of fop feea. as depend- 
• enf oh ,^unouiit see in^r^, § .225., 

81. Ky.—Baldwin v. Bridges, : 2 J.J. 


Griffin, 76 NE.2d 294, 800 Ohio App 
447. 

Tex —Murray v Harris, Civ.App , 112 
S W 2d 1091, error dismissed. 

57 C J p 766 note 83. 

Sheriff making appointment or his 
successor 

Although statute authorizing ap¬ 
pointment of undersheriffs provides 
that they shall hold office during the 
pleasure of the sheriff making the 
appointment “or his successor,” the 
quoted words do not indicate that 
the term of undersheriff is indefi¬ 
nite.—Acklqy v. Norcross, 6 A2d 721, 
122 N J Law 569, affirmed 11 A2d 
106, 124 N J Law 133, 

83. Mich—Abt v. Wilcox, 249 N.W 
483, 264 Mich. 183. 

Mont—State efx rel Rusch v. Board 
of Com’rs of Yellowstone County, 
191. P 2d 670, 121 Mpnt 162, 

*T.J -^-Corpus Juris cited in Ackisy 
v. Norcross, 6 A 2d 721, 722, 122 
KJ Law 569, affirmed 11 A2d 106, 
124 N.J.Law 133,.. ^ t f , 

Pa—-National Cash Register Co. v 
Berg, 99 Fa Superb 1 341' ’’ 5 “ 

57 C J. p 766 note 81. 


. .T/Tbl' 7 ! - ! ' .Y * 

82, Ohio —State ex 
80 C. J S.—13 


relj ’ Ge^er ' v. 


84. N.J.—Ackly v. Norcross, 6 A.2d 
721, 122 N J Law 569, affirmed 11 
A 2d 106, 124 N.J.Law 133. 

85. Tex—Murray v. Harris, Civ. 
App, 112 SW*2d 1091, error dis¬ 
missed 

Discharge before expiration of term 
The fact that deputy sheriff's con¬ 
tract of employment with sheriff pro¬ 
vided th^t deputy’s employment 
would continue until expiration of 
sheriff's term of office did not pre¬ 
clude sheriff from discharging depu¬ 
ty prior to expiration of term —Mur¬ 
ray v. Harris, supra. 

Deputy charged with knowledge 
A deputy appointed by sheriff is 
charged with knowledge of statute 
providing that deputies should con¬ 
tinue in office ’during sheriff's pleas¬ 
ure, and deputy accepts precarious 
tenure, regardless of contrary pro- 
visioiis ’in his contract of employ- 
memt—Murray v. Harris, supra. 

86. Ark.—Greenwood v. State, 17 
4 Ark. 332. 

Tex^-Trinkle v State/127 SW. 1060, 
| • 59 TexiCr 257- 
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At common law the office and functions of a dep¬ 
uty terminate ipso facto when the sheriff goes out 
of office, 87 as when the sheriff dies, 88 resigns, 89 or 
is removed, 90 or is duly succeeded by another sher¬ 
iff, 91 or if his term expires under such circumstanc¬ 
es that he is not entitled to hold over, 92 'but under 
statute in some jurisdictions the status and duty 
to discharge the functions of the office by a deputy 
or undersheriff continue until a new sheriff is 
selected and qualifies. 93 The status of an under¬ 
sheriff on the death of the sheriff to execute the 
duties of the sheriff as prescribed by statute con¬ 
tinues only until the vacancy is filled by election 
or appointment. 94 

Absconding of sheriff does not deprive his deputy 
of power to act, but the latter may discharge the 
duties of the office until the office is declared va¬ 
cant by a court of competent jurisdiction or an 
election is held and a successor to the sheriff is 
elected and qualified. 95 

Resignation of deputy . A deputy sheriff may 
resign his office under a statute permitting the res¬ 


ignation of officers to the authority which appoints 
them, 96 and to be effective the deputy’s resignation 
must be made to the officer designated by statute. 97 
The act of resignation is the act of the deputy, 98 
and, when he resigns, the office becomes vacant 
under a statute declaring an office vacant on the 
resignation of the incumbent. 99 In the absence of 
statutory requirement, the resignation need not 
be under seal. 1 

b. Removal of Deputy 

As a general rule, unless otherwise provided by stat¬ 
ute, the power of removal or suspension of a deputy 
sheriff or constable is vested in the appointing agency. 

As a general rule, unless otherwise provided by 
statute, the power of removal or suspension of a 
deputy sheriff or constable is vested in the appoint¬ 
ing agency. 2 Under a statute providing that the 
sheriff may appoint his deputies with the consent 
of a board of county commissioners or a judge, 
the appointing power remains in the sheriff, as dis¬ 
cussed supra § 22, so that the sheriff, 3 and not 
the board of commissioners, 4 or a judge, has the 
power to remove the deputies summarily. 5 


87. Mich —Attorney General v. Faw¬ 
cett, 248 NW 624, 263 Mich 288 

67 C J p 766 note 86 
Powers and duties of deputies on ter¬ 
mination of sheriff's incumbency 
see Infra 5 37. 

88. Ala—McMullen v. Daniel, 165 
So. 687, 229 Ala 194. 

67 C J. p 766 note 87. 

89. N’T—Boardman v. Halliday, 10 
Paige 223 

90. N T.—Boardman v. Halliday, su¬ 
pra. 

91 . Dak—Wilson v. Bussell, 31 N.W. 
645, 4 Dak. 376. 

92 . Mich— Abt v. Wilcox, 249 N.W. 
483, 264 Mich 183. 

67 C.J p 766 note 91. 

93 . Ga—Foster v. Brown, 34 S.E. 
2d 530, 199 Ga 444 

Mich—Corpus Juris quoted in Attor¬ 
ney General v Fawcett, 248 N.W. 
624, 625, 263 Mich 288 
Wyo.—Corpus Juris quoted in State 
ex rel Peterson v Ellsworth, 139 
P 2d 744, 746, 69 Wyo. 288. 

57 C.J P 777 note 56. 

Purpose of statute providing* that 
undersheriff becomes sheriff on va¬ 
cancy in office of sheriff is to circum¬ 
vent common-law rule that authority 
of a deputy sheriff ipso facto ter¬ 
minates when sheriff goes out of of¬ 
fice.—State ex rel. Peterson v. Ells¬ 
worth, 139 IP.2d 744, 59 Wyo. 288. 

94. Mich.—Attorney General ex rel. 
Baird v. Johnson, 293 N.W. 646, 294 
Mich. 250—Corpus Juris quoted in 
Attorney General ex rel. Finley v. 


Fawcett, 248 NW. 624, 625, 263 
Mich. 288 

NY—In re Mitchell, 165 N.Y S 972, 
178 App.Div 690, affirmed 118 NE 
1068, 222 N.Y. 543. 

Wyo—Corpus juris quoted in State 
ex rel. Peterson v Ellsworth, 139 
P.2d 744, 746, 59 Wyo. 288. 

Statutory recognition of existing 
laws 

Amendment to statute giving board 
of county commissioners power to 
fill vacancies m county offices declar¬ 
ing that undersheriff should fill office 
of sheriff only until vacancy should 
be filled by board merely recognized 
and made certain existing laws — 
State ex rel Peterson v. Ellsworth, 
supra. 

Exercise of power to fill vacancies 

Under the statute providing that 
the judge of probate, county clerk, 
and prosecuting attorney shall fill 
vacancies in county offices, an under¬ 
sheriff, after sheriff's removal for 
misfeasance and nonfeasance m of¬ 
fice, was not entitled to hold office of 
sheriff until a successor sheriff was 
elected—Attorney General ex rel. 
Baird v. Johnson, 293 N.W. 545, 294 
Mich 250. 

95. Ill.—Ballance v. Loomis, 22 Ill. 
82. 

98. N.Y.—Gilbert v. Luce, 11 Barb. 
91. 

97. Ky,—Sparks v. Adkins, 200 S.W 
2d 307, 304 Ky 212. 

98. N.Y.—Gilbert v. Luce, 11 Barb 
91. 


99. N.Y —Gilbert v. Luce, supra 

1. NY—Gilbert v. Luce, supra. 

2. Ga—McCutcheon v. MacNeill, 28 
S E 2d 469, 197 Ga. 72. 

Miss —In re Bishop, 52 So 2d 18, 211 
Miss. 518. 

Ohio—State ex rel. Geyer v Griffin, 
76 N.E 2d 294, 800 Ohio App 447 
W Va.—Baleigh County Court v. 
Painter, 15 S E.2d 396, 123 WVa 
415. 

57 C J. p 767 notes 1, 2, 5. 

Duty of judge to sign constable’s or¬ 
ders 

Deputy constables could be depriv¬ 
ed of their official positions by re¬ 
moval, executed and recorded with 
county court clerk in proper manner 
by constable, so that county judge 
was required to sign constable’s or¬ 
ders, entered on court's records by 
clerk, for such deputies' removal — 
Sparks v. Adkins, 200 S.W.2d 307, 304 
Ky 212 

3. Minn.—State v. McIntyre, 25 
Minn. 383. 

Utah—Sheriff Salt Lake County v 
Salt Lake County, 268 P. 783, 71 
Utah 593. 

4. Ga—Board of Com'rs of Rich¬ 
mond County v. Whittle, 178 S.E 
534, 180 Ga. 166, followed in Whit¬ 
tle v. Board of Com'rs of Richmond 
County, 178 S.E. 636, 180 Ga. 170 

Utah—Sheriff Salt LaJke County v. 
Salt Lake County, 268 P. 783, 71 
Utah 693. 

5. Minn—State r. McIntyre, 26 
Minn. 383. 
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Under the general rules discussed in Officers § 62, 
where a deputy or undersheriff comes within the 
protection of civil service statutes, he may not be 
dismissed arbitrarily, but is protected by the civil 
service laws as a minor public officer. 6 On the oth¬ 
er hand, where the statutes are construed as not 
including deputy or undersheriffs within the pro¬ 
tection of -civil service, such officer is regarded 
as a mere sheriff’s appointee without tenure of of¬ 
fice, 7 removable at the will of the appointing pow¬ 
er, 8 and, having accepted appointment and pay on 
the theory that he is not covered by the statute, 
a deputy may not claim permanency of position or 
avoid removal at the pleasure of the appointing 
sheriff. 9 In accordance with statutory provisions 
it has been held that a chief deputy may succeed 
to the office of sheriff during a vacancy pending 
election of a new sheriff without losing his civil 
service status as chief deputy where he does not 
thereafter offer himself as a candidate in the elec¬ 
tion. 10 

Grounds. Under statutes authorizing a sheriff 
to remove deputies at his pleasure, and further pro¬ 
viding that the circuit court shall have power to 
remove such deputies whenever in its opinion such 
removal will subserve the public interest, it is im¬ 
plicit under the latter provision that there must be 
some cause or ground for removal of a deputy by 
the court, 11 and that such cause must be a fact 
affecting adversely the service that the deputy ren¬ 
ders the public and the court. 12 Under some stat¬ 
utes a deputy constable may be removed for any 
cause deemed sufficient by the constable. 13 

Manner of removal; proceedings. Under a stat¬ 
ute providing that the term of office of a deputy 
sheriff shall expire with the term of the sheriff 
unless sooner removed, a sheriff has the right sum¬ 


marily to remove the deputy, 14 notwithstanding the 
statute further provides that such deputy shall be 
removed on complaint of certain officers that the 
deputy is not discharging his duties satisfactorily. 15 
While it is very proper that the removal should 
be m writing and on notification to the displaced 
deputy, 16 a seal is not necessary 17 Under some 
statutory provisions, the sheriff and the commis¬ 
sioners’ court must act m conjunction m the dis¬ 
charge of a deputy. 18 Where a deputy sheriff or 
constable may be removed only for cause, he has 
a right to notice 19 and an opportunity to be heard 20 
While the charge may be made by the circuit judge 
where the circuit court is vested with the power 
of removal, 21 it has been held more appropriate 
for the charges to be brought by the prosecuting 
officials, 22 and to let such charges be heard by the 
trial judge. 23 If the charges are upheld and re¬ 
moval is ordered, an appeal can be granted, 24 with 
or without supersedeas in the discretion of the pre¬ 
siding judge. 25 

Vacation of appointment. Where statute requires 
residence in the ward or district as an element of 
eligibility, nonresidence is ground for vacation of 
the appointment of a deputy constable, 26 and the 
rule that a judge is without power to set aside a 
judgment after the term is inapplicable to his va¬ 
cation of such appointment. 27 

§ 27. Title to, and Possession of. Office 

The title of a deputy sheriff to his office or the validity 
of his appointment may not be attacked collaterally. 
One who has acted as deputy sheriff is estopped to deny 
that he was such. 

The title of a deputy sheriff to his office or the 
validity of his appointment may not be attacked 
collaterally. 28 


6. Ga—Foster v. Brown, 34 S.E 2d 
530, 199 Ga. 444. 

46 C J. p 991 note 81. 

7. N.Y.—Bates v. Offerman, 264 N. 

Y S 547, 147 Misc. 800. 

8. N.J—Ackley v. Norcross, 6 A.2d 
721, 122 N J Law 569, affirmed 11 
A 2d 106, 124 N.J Law 133 

legislative intent to give sheriff free 
rein 

The statutes authorizing sheriff to 
remove undersheriff at pleasure and 
providing that undersheriffs shall 
not be classified under the civil serv¬ 
ice indicate that the legislative in¬ 
tention was to give the sheriff free 
rein to control the terms of office 
of his undershenffs, and to appoint 
and remove at his pleasure.—Ackley 
v. Norcross, supra. 

9. N.Y.—Bates v. Offerman, 264 N 

Y S. 547, 147 Misc. 800. 


10. Ga.—Foster v Brown, 34 S E 
2d 530, 199 Ga 444 

11. Miss —In re Bishop, 52 So 2d 
18, 211 Miss. 518. 

12. Miss—In re Bishop, supra 

13. Ky.—Sparks v. Adkins, 200 S W. 
2d 307, 304 Ky. 212. 

14. SC—State v. Goldsmith, 81 S 
E. 147, 96 SC 484. 

15. S.C.—State v. Goldsmith, supra 

57 C J. p 767 note 12 

16. NY.—Edmunds v. Barton, 31 N 
Y. 495. 

17. N.Y.—Edmunds v. Barton, su¬ 
pra. 

18. Tex—Anderson v Wood, 152 S 
W.2d 1084, 137 Tex. 201. 

19. Miss.—In re Bishop, 52 So.2d 
18, 211 Miss. 518. 

20. Miss.—In re Bishop, supra. 
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21. Miss.—In re Bishop, supra. 

22. Miss.—In re Bishop, supra. 

23. Miss—In re Bishop, supra. 

24. Miss.—In re Bishop, supra. 
Ziiherality in upholding trial court 

On appeal by deputy sheriff from 
an order removing him, supreme 
court will be very liberal m uphold¬ 
ing the finding of fact and causal 
connection of the fact bearing on effi¬ 
cient service of deputy sheriff as 
might be adjudicated by trial judge 
—In re Bishop, supra. 

25. Miss —In re Bishop, supra. 

26. Pa.—Appeal of Reed, 164 A. 610, 
309 Pa. 556 

27. Pa.—Appeal of Reed, supra. 

28. SD—Williamson v. Lake Coun¬ 
ty, 96 N.W 702, 17 S.D. 353. 

57 C.J. p 767 note 17. 
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Evidence of official character . As a general rule 
evidence that a person acted as deputy sheriff or 
constable and was reputed to be and recognized 
as such is admissible and sufficient to prove his offi¬ 
cial character , 29 but, where one seeks to justify 
as a deputy sheriff, proof that he acted as such is 
not sufficient to establish his official character . 30 
Where a deputy sheriff has taken a forthcoming 
bond, and returned it forfeited, it is not sufficient 
evidence of his legal incapacity to do so that 
the clerk of the probate court had twice searched 
the records of his office unsuccessfully to find the 
record of his appointment as deputy sheriff, and be¬ 
lieved it did not exist in that office, it being proved 
that the office has been kept carelessly by his pre¬ 
decessor, and there being other evidence besides 
the taking and returning of the bond that the deputy 
had served m that capacity 31 In passing on a 
deputy sheriff’s claim for services, the deputy’s 'affi¬ 
davit that he is such, his commission, and proof of 
his oath of office establish a prima facie de jure 
title to the office, behind which the town board of 
auditors cannot go . 32 

In an action against a sheriff for the default or 
misconduct of a person alleged to have been his 
deputy the fact that the sheriff appointed such per¬ 
son his deputy , 33 or an admission by the sheriff 
that such person was his deputy , 34 is sufficient proof 
of the deputation; but the return of the person 
alleged to have been a deputy is not sufficient proof 
that he was such . 35 Declarations of a person per¬ 
forming the duties of an undersheriff that he was 
such undersheriff and had charge of all the busi¬ 
ness, made while transacting no business incident 
to such position or connected with its duties, are 
inadmissible to prove the authority conferred on 
him by the sheriff . 36 The records of the county 


clerk showing the approval of the appointment of 
a deputy sheriff by the county commissioners is 
some evidence of the appointment sufficient to make 
the question an issue of fact for the court or jury . 37 

Estoppel to deny title or incumbency . One wffio 
has acted as deputy sheriff is estopped to deny 
that he was such , 33 and a person ruled in the su¬ 
perior court as a deputy of the county to show 
cause why he had not collected the amount of an 
execution levied by him cannot raise the question 
of his official character after he has answered the 
rule and a verdict has been rendered against him 
on a traverse of his answer . 39 

i 

§ 28. De Facto Deputies 

One who is actually acting as deputy sheriff or con¬ 
stable under color of right is such officer de facto, al¬ 
though the statutory requisites of appointment have not 
been complied with, or he is ineligible or has failed to 
take the requisite oath or to give the requisite bond. 

One who is actually acting as a deputy sheriff 
or constable under color of right is such officer de 
facto , 40 although the statutory requisites of ap¬ 
pointment have not been complied with, as where 
the appointment is not in writing , 41 or not under 
seal , 42 filed , 43 or confirmed by the judge of a 
particular court , 44 or where the appointment con¬ 
tains limitations which are void . 45 Likewise, one 
acting as deputy is a de facto officer notwithstand¬ 
ing he is ineligible , 46 or has failed to take , 47 or 
file , 48 the requisite oath, or has failed to give , 49 
or sign 50 the necessary bond. Where one who was 
appointed a deputy sheriff refused to take the oath 
and cut the same from his appointment, and there 
was no showing that he exercised the duties of the 
office, or had the reputation in the community of 
being a deputy sheriff, it was held that he was 
not an officer de facto . 51 


29. Ga.'—Earl v. State, 52 S E 78, 
124 Ga. 28 

57 C.J p 767 note 19. 

30. Wis.—Eaton v. White, 2 Wis. 
292 

57 C.J. p 7G7 note 20. 

31. Miss —Pritchard v. Myers, 19 
Miss 169. 

32. N.Y.—People v. Champlain, 53 
NY.S. 739, 33 App Div. 277. 

33. Me.—Currier v Brackett, 18 Me. 
59. 

Liability of sheriff for acts or de¬ 
faults of deputy see infra § 55. 

34. S.C.—Bunch v. Deliesseline, 16 
S.C.L. 226. 

35. Ky.—Slaughter v Barnes, 3 AK. 
Marsh 412, 13 Am.D. 190 

36. 3ST.Y.—Buttling v. Hatton, 62 N.! 

Y.S 809, 48 AppDlv. 577, i 


37. Okl—Correll v Morgan, 174 P. 
509, 70 Okl 295. 

38. Ky.—Hughes v. James, 3 J J 
Marsh 699. 

Miss,—Womack v. Nichols, 39 Miss 
320 

39. Ga.—O’Pry v. Kennedy, 12 S.E 
940, 86 Ga. 662. 

40. Fla—Malone v. Howell, 192 So, 
224, 140 Fla 693 

Ky—Combs v McKenzie, 158 S.W 2d 
938, 289 Ky 360. 

57 C J p 768 note 33. 

41. Tex.—Broach v. Garth, Civ.App,, 
50 SW 594 

57 C.J. p 768 note 34. 

42. N.H—Jewell v. Gilbert, 5 A. 80, 
64 NH. 13, 10 Am SR. 357 

43. S.D—Gulbrandson v Town of 
Midland, 36 N.W.2d 655, 72 S.D. 
461. 

57 C.J. p 768 note 36. 
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44. U.S—Commercial Bank v Sand- 
ford, C.CS.C, 103 F. 98. 

45. Tex —Trammell v. Shelton, 45 
SW. 319, 18 Tex Civ.App. 3C6. 

49. Tex—Broach v. Garth, Civ.App, 
50 SW. 594. 

47. Ga —Stephens v. State, 32 S E. 
13, 106 Ga 116 

57 C.J. p 768 nolo 40. 

48. S D.—Gulbrandson v Town of 
Midland, 36 N.W.2d 655, 72 S.D 
461. 

57 C J p 768 note 41. 

49. Tex —Broach v. Garth, Civ.App., 
50 S.W. 694. 

50. Cal —Hill v. Hew Amsterdam 
Casualty Qo„ 286 P. 1103, 105 Cal. 
App. 156. 

51. Tex.—Brown v. State, 66 S.W, 
547, 43 Tex.Cr. 411. 
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§ 29. Special Deputies and Persons Specially 
Authorized 

a. Functions of sheriff 

b. Functions of constable 

a. Functions of Sheriff 

Ordinarily a sheriff is empowered to appoint persons 
to perform particular functions of his office, such ap¬ 
pointees being regarded as special, rather than general, 
deputies. 

When authorized by law to do so, a sheriff may 
appoint persons to do particular acts falling with¬ 
in the functions of the sheriff, 52 such as to serve 
a particular process, 53 or to make an arrest, as dis¬ 
cussed in Arrest § 4 b (1), or to preserve the 
peace 54 The power of appointment by the sher¬ 
iff under a statute providing that any person may 
be deputed by the sheriff to perform particular acts 
is not abrogated by a statute leaving the necessity 
of employment and compensation to a board of su¬ 
pervisors, 55 and under such statute the sheriff may 
appoint a deputy to act as quarantine inspector. 56 
Where a special deputy sheriff has been appointed 
to execute a writ, it will be presumed that an "ur¬ 
gent occasion” existed to authorize the appoint¬ 
ment. 57 

A special deputy is said to be the mere agent 
of the sheriff in each particular case and not a 
public officer, 53 and the sheriff may appoint a 
minor as his special deputy to perform a partic¬ 
ular act. 59 The phrase "special and non-pay,” as 
applied to a deputy sheriff, has been held to imply 
that, while he holds a commission as deputy sheriff, 
his activities in that respect are limited to per¬ 
forming acts specifically directed, and that he is 
under no obligation to devote time to investigating 


criminal offenses. 60 Where a private citizen is im¬ 
pressed into service by a peace officer, a contract 
of employment results 61 

Appointment by person other than sheriff. The 
sheriff cannot delegate, it has been held, to an at¬ 
torney of a plaintiff in attachment the power to ap¬ 
point a special deputy to make a levy 62 While a 
deputy or undersheriff may not appoint another 
for the purpose of conducting the general busi¬ 
ness of the office, as discussed supra § 22 a, he may 
appoint a 'bailiff or special deputy to do a particu¬ 
lar act. 63 Under statutory provisions authorizing 
the sheriff to appoint general deputies who shall 
perform the duties of the sheriff, a deputy sheriff 
has the same power to appoint a special deputy 
to serve a summons as is given by statute to the 
sheriff. 64 

Mode of appointment. Even in the absence of a 
statute requiring it, it has been held that a written 
appointment is necessary to authorize a special dep¬ 
uty to do a particular act, 65 such as to serve a writ 
of ne exeat, 66 or to make an arrest, 67 or to sell 
property under execution. 68 A statute requiring an 
indorsement on a summons must be complied 
with, 69 but in the absence of statute the appoint¬ 
ment need not be indorsed on a summons 70 or on 
a writ of venire. 71 Statutes requiring the appoint¬ 
ment of a special deputy to be in writing mtisf/be 
complied with; 72 but the delivery of a deputy sfer^ 
iff’s badge has been held a sufficient compliance. 73 
Where a sheriff gives a deputy’s badge to a per¬ 
son and authorizes him to arrest an offender, the 
appointment is a general, and not a special, deputa¬ 
tion within a statute requiring appointments to do 
particular acts to be in writing. 74 Where goods -in 


52. S.C.—State v. Toland, 15 S.E 
690, 36 S C 615. 

67 C.J. p 768 note 48. 


53. Ill.—Guyman v. Burlingame, 36 
Ill. 201. 

Ind.—Hartford F Ins Co v. Apple- 
baum, 126 NE. 237, 71 Ind.App. 614. 

50 C J. p 472 notes 8, 9. 

Who may appoint special deputy to 
serve process generally see Proc¬ 
ess § 20 


54. Ill.’—Christian County v. Mern- 
gan, 61 Nfe 479, 191 Ill. 484— 
Philips v. Christian County, 87 Ill. 

. App 481. 

67 C J. p 768 note 51 


55. N.Y.—People v. Lyon, 138 N.Y 
S. 973, 154 App Dir 266 

56. N.Y.—ipieople V, Ly6n f supra., 

57. Tenn.—State v. Kizer, 4 Sneed 

563. 1 ' ‘ " 

i . i i ' '' 

58. S.C,—State v. Toland, 15 S.E 
599, 36 S.C. 61E?.' f " u 

57 C.J. p 769 note 65. ' ’ * 1 


59. Ind.—New Albany, etc., R. Co 
v. Grooms, 9 Ind. 243. 

S.C.—State v. Toland, 15 S.E. 509, 
36 SC 515. 

60. Kan —Elkins v. Wyandotte 

County Board of Com’rs, 138 P 
578, 91 Kan 518, 519, 51 L R A.,N S., 
638, Ann Cas 1915D 257. 

58 C J p 816 note % 

61. S D —Gulbrandson v. Town of 
Midland, 36 N.W.2d 655, 72 S.D. 
461. 

62. Ala—Perkins r. Reed, 14 Ala 
536. 

63. Miss.—Welch v. Jamison, 2 Miss. 
160. 

57 C J. p 769 note 61. 

64. ’ Ill.—Gehrke v. Foreman, 62 N.E. 
852, 177 Ill, 618. 

65. Mich.-^-People v. Moore, 2’Dougl. 

N.J—Grelsner v. Greisner, 97 A. 28^ 
86 N.J.Eq. 76. 1 • / 



66. N.J.—Greisner v. Grelsner, su¬ 
pra. 

Service of writ of ne exeat general¬ 
ly see Ne Exeat 8 11. 

67. Mich,—People v. Moore, 2 Dpugl. 
1. 

68. N J.—Meyer r. Patterson, 28 N. 
J.Eq 239. 

Authority of officer to sell under ex¬ 
ecution see, Executions 5 199. 

69. Kan.—Baxter v. Yeagley, 56 P. 
509, 8 Kan.App- 657. 

70. Miss.—Nelson r. Nye, 43 Miss. 
124 

71. SC—State v. Toland, 15 S.E. 
509, 36 SC. 516. 

72. Kan.—Baxter v. Yeagley, 56 P. 
509, 8 Kan.App. 657. 

73. W'ash—Crose v. John, 164 P. 
941, 96 Wash. 216. 

57 C.J. p 769 note 71. 

1 74. Wash.—Crose r. John, supra. 
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the hands of a third person who claims a lien there¬ 
on are attached by a sheriff and placed in the charge 
of the deputy sheriff, the lienor is not the custodian 
of the goods under the sheriff’s authority. 75 

Filing of appointment. In the absence of stat¬ 
ute it is not necessary to file the appointment of a 
special deputy in a clerk’s office, 76 or with the pa¬ 
pers in a cause. 77 A statute providing that the 
appointment of an undersheriff be filed has been 
held inapplicable to a special deputy. 78 

Oath. In the absence of statutory requirement, 
an oath need not be taken by a special deputy. 79 
A statute providing that an undersheriff shall take 
an oath of office has been held inapplicable to a 
special deputy. 80 

b. Functions of Constable 

(1) In general 

(2) Mode of appointment 

(3) Oath and bond; evidence of appoint¬ 

ment 

(1) In General 

A constable may appoint special deputies for the 
performance of particular functions of his office, and a 
Justice of the peace may likewise possess power to ap¬ 
point special constables. 

While a constable ordinarily may not appoint a 
permanent deputy, as discussed supra § 22 b, at 
common law under certain circumstances he may 
appoint persons as special constables to do par¬ 
ticular acts, 81 such as to serve a summons 82 or 
writ of execution. 83 Where there are statutes gov¬ 
erning appointment of special deputy constables, 
an appointment not authorized by the statute has 
been held void. 84 Where a landlord’s warrant is 
directed to a constable, naming him, “or next con¬ 
stable,” the constable named may legally deputize 
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or appoint a person, not a constable, to make dis¬ 
tress thereunder. 85 

Appointment by justice of the peace . Under stat¬ 
utory authorization, a justice of the peace may ap¬ 
point special constables for particular purposes. 86 
Where the statute authorizes a justice to appoint 
a constable for a special purpose when the pres¬ 
sure of official business demands it, an appointment 
under such circumstances is properly made, 87 and 
it is not material whether the appointee is denomi¬ 
nated a constable or a special constable. 88 The 
appointment must be in strict, if not literal, com¬ 
pliance with the statute, 89 and the justice may not 
appoint special constables for specific purposes 
not included within those enumerated in the stat¬ 
ute. 90 Under a statute authorizing generally the 
appointment of a special constable by the justice 
whenever a qualified constable cannot conveniently 
ibe found in the township, it must appear that some 
legal right is subject to jeopardy or that some 
substantial harm will come to a litigant before a 
regular officer can be found to serve the process ; 91 
but, if the justice has personal knowledge that there 
is no regular constable at his command to serve 
process, it is not necessary that any showing be 
made to him before he appoints a special consta¬ 
ble. 92 

The phrase “special purposes,” as used in statutes 
authorizing a justice of the peace to appoint a 
constable for special purposes, has been construed 
as meaning for the purposes of certain cases then 
pending before the appointing justice, when the 
conditions specified in the statute prevail. 93 Under 
some statutes it is necessary that a party to the suit 
make and file an affidavit with the magistrate that 
there is no constable at hand and the business is 
urgent; 94 and whether an “emergency” under the 


75. Cal—Dreisbach v. Braden, 181 
P. 262, 40 Cal App. 407. 

76. ,Misa—Nelson v. Nye, 43 (Miss. 
124. 

77. Miss—Nelson v. Nye, supra. 

78. N X—Allen v. Smith, 12 N. J Law 
159. 

79. Ind.—Procter v. Walker, 12 Ind. 
660. 

80. N.J—Allen v. Smith, 12 N.X 
Law 159. 

81. Utah—Kaysen v. Steele, 44 P. 
1042, 13 Utah 260. 

57 C.X p 769 note 83 
Appointment of deputies to serve 
writs of replevin see Replevin § 
116. 

88. Ind.—Now Albany, etc., R. Co. v 
Grooms, 9 Ind. 243. 

57 C.J. p 769 note 84, 


Constable in another county 

In the absence of statutory au¬ 
thorization a constable cannot dep¬ 
utize a constable in another county 
to serve a writ of summons —Peouch 
v. Dougherty, 60 Pa.Dist & Co. 663, 
49 Lack.Jur 150, 62 York Leg.Rec 
168 

83. Del.—Lawson v. Buzines, 3 Del. 
416 

57 C J. p 770 note 86. 

84. Ill —Gordon v. Knapp, 2 Ill. 488. 
57 CX p 770 note 88. 

85. Fa—Pickering Co. v Lutz, 67 
Pa Super 479 

Who may levy distress in general 
see Landlord and Tenant § 689 

88. WVa-State v Morris, 161 SB. 
576, 111 WVa 347. 

Power of justice as conservator of 
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peace to appoint special constables 
see Justices of the Peace § 3 2. 

87. Ohio—Gould v. State, 152 N.E. 
788, 21 Ohio App 26. 

88. Ohio—Gould v. State, supra. 

89. Wash—Davis v. C. E. Blackwell 
& Co, 298 P 730, 162 Wash 415. 

90. WVa—State v. Morris, 161 S. 
E. 576, 111 W.Va 347. 

91. Colo.—Cunningham v. Bostwick, 
43 P 151, 7 ColO.App 169. 

57 C.X p 770 note 92. 

92. Colo—Bruce v. Endicott, 66 P. 
679, 16 Colo.App. 506—Brewer v. 
Mock, 60 P. 578, 14 Colo.App. 454. 

93. Okl.—National Surety Co. v. 
Bounds, 50 P 2d 185, 174 Okl. 111. 

94. Tenn.—Hazleton v. Simpson, 11 
Heisk. 679. 

57 C.X p 770 note 96. 
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terms of a statute exists authorizing the appoint¬ 
ment of a special constable by the justice is a 
question of which the justice is the exclusive 
judge. 95 

Under statutory provisions giving a justice of 
the peace authority when the office of constable is 
vacant or in other case of emergency to appoint a 
person to act as constable, when the office is vacant 
and an emergency also exists, there may be an ap¬ 
pointment of two or more special constables. 96 

Appointment by commissioner . One appointed 
and commissioned under statutory and charter pro¬ 
visions as a special police officer by the commis¬ 
sioner of public safety of a city at the request of 
a justice of the peace, to serve process issued out 
of the justice's court, has been held to have the 
status of a constable at common law. 97 

(2) Mode of Appointment 

An appointment of a special deputy constable should 
be made in compliance with the mode prescribed by 
statute. 

Wherq. the statute designates the manner in which 
a special constable shall be appointed, the appoint¬ 
ment must be in strict conformity therewith or it 
will be void. 98 Where the statute authorizes an 
appointment by a justice to serve a writ of at¬ 
tachment, as discussed m Justices of the Peace § 
77, or garnishment, as considered in Justices of 
the Peace § 78, in case of an emergency without 
designating the mode of appointment, it need not 
be in writing. 99 

Indorsement on process. Where the statute au¬ 
thorizing the appointment of a special constable to 
serve process requires that the appointment by the 
justice shall be made by a written indorsement un¬ 
der seal on the back of the process which the per¬ 
son receiving it shall be deputed to execute, an in¬ 
dorsement under seal is necessary, although the 
justice's court is not a court of record having a 
seal, 1 and, while an indorsement on a separate piece 
of paper has been held insufficient, 2 an indorsement 


under seal on a separate piece of paper securely 
fastened to, and on the back of, the writ before de¬ 
livery to the appointee is sufficient as a sub¬ 
stantial compliance with the statute. 3 

(3) Oath and Bond; Evidence of Appoint¬ 
ment 

A special constable need not take an oath of office or 
furnish a bond unless he is required or directed to do so 
by statute or by the appointing justice. There is no pre¬ 
sumption of the validity of the appointment, and a person 
who justifies under the appointment must show affirma¬ 
tively that the statutory causes justifying the appoint¬ 
ment existed. 

In the absence of a statutory requirement, a con¬ 
stable appointed by a justice for a special purpose 
need not take an oath, 4 unless directed to do so by 
the appointing justice. 5 In like manner, in the ab¬ 
sence of a statutory requirement, a constable ap¬ 
pointed by a justice for a special purpose need not 
give a bond, 6 but the justice himself may require 
a bond. 7 While a bond may be required by statute 
from a special constable in the performance of cer¬ 
tain acts, a statute requiring a bond where the ap¬ 
pointment is to serve an attachment, execution, or 
order for the delivery of property does not apply 
where the appointment is to serve a search war¬ 
rant. 8 A statute requiring all civil officers to give 
bond has been held inapplicable to a special con¬ 
stable appointed by a justice to serve a search war¬ 
rant. 9 , 1 

Evidence of appointment . Where the statute au¬ 
thorizes an appointment of a special constable un¬ 
der certain circumstances to serve process, there 
is no presumption of the validity of the appoint¬ 
ment, 10 and a person who justifies under such ap¬ 
pointment must show affirmatively that the statutory 
causes authorizing the appointment existed, 11 and 
that the appointment was made in the manner pre¬ 
scribed by statute. 12 Where the statute requires 
the appointment of a special constable by a justice 
of the peace to be noted on the docket of such jus¬ 
tice, the appointment can be proved only by the 
record. 13 


05. Ala—Murkison v. State, 65 So. 
684, 11 Ala.App. 105. 

96. Ala.—Murkison v. State, supra 

97. Minn—Russ v. Kane, 285 !N7W. 
472, 205 Minn. 187. 

98. Wash —Davis v C. E. Black- 
well & Co, 298 DP. 730* 162 Wash. 
415. 

57 C.J. p 770 note 99. 

99. Miss.—Brown v. Williams- 

Brooke Co., 63, So. 351, 106 Miss. 
182. 


1. Colo—Bruce v. Endlcott, 66 P. 
679, 16 Colo.App. 506. 

2. Ill.—Gordon v. Knapp, 2 Ill. 488. 

3. Colo.—Lewis v. Smith, 101 P. 762, 
45 Colo 557. 

4. Ind.—State v. Trapp, 8 Blackf 
312. 

5. Ind—State v. Trapp, supra. 

6. Ind.—State v. Trapp, supra. 

7. Ind.—State v. Trapp, supra. 

8. Iowa—Hoegr v. Pine, 121 N.W. 
1019, 143 Iowa 243. 
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9. Iowa.—Hoegr v. Pine, supra. 

10. Colo.—Hamill v. Ferrier, 45 P. 
522, 8 Colo.App. 266. 

57 C.J. p 771 note 15. 

11. Colo.—Cort v. Newman, 40 P. 
242, 6 ColoApp. 154. 

57 C.J. p 771 note 16. 

12. Colo.—Bruce v. Endicott, 66 P. 

679, 16 ColoApp 506—Cort v. 

Newman, 40 P. 242, 6 Colo App. 154. 

13. Ind.—Benmnghoof v. Finney, 
22 Ind. 101. 

57 C.J. p 771 note 18. 



§§ 30-31 

§ 30. Bailiffs, Keepers, Clerks, and Other As¬ 
sistants and Employees 

~ a. Bailiffs 

b. Clerks arid other employees 

a. Bailiffs 

Where the sheriff lacks time to attend sessions of 
court, he should appoint deputies or bailiffs to do so for 
him. A special oath may be required of a special deputy 
acting as bailiff, and, where he serves during a term of 
court under color of appointment, he is at least a bail¬ 
iff de facto. 

It is the duty of the sheriff, when he cannot at¬ 
tend to such duties m person, to appoint deputies 
to attend on the terms of court, 14 and, when such 
deputies are put in charge of juries, the term “bail¬ 
iff” is applied to them 15 The term “bailiff” is also 
used, however, as meaning a sheriff’s officer or 
deputy generally. 16 Under a statute providing that 
the sheriff shall summon bailiffs to serve m court 
in cases tried by a jury when the judge certifies 
that such bailiffs are necessary, the employment of 
a 'bailiff is left to the discretion of the court. 17 
Where the statute authorizes the sheriff to employ 
as many bailiffs as may be necessary, an order of 
court limiting the number is unauthorized. 18 

While no special oath is required of the sheriff 
when he acts as bailiff to the jury, under princi¬ 
ples discussed supra § 7, when the duty of acting as 
bailiff is assigned by the sheriff to a deputy spe¬ 
cially appointed for that purpose alone, a special 
oath is necessary to be administered to him 19 

Evidence of appointment. It is not necessary, 
it has been held, that the appointment of a con¬ 
stable as bailiff to serve during a term of court be 
shown by the minutes of the court, and, when not 
so shown, the fact can be proved by other evi¬ 
dence 30 

De facto bailiff . A constable selected by the 
sheriff to serve as bailiff during a term of court, 
and who serves in such capacity, and is presumably 
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sworn, is at least a de facto officer whose acts are 
valid 21 

b. Clerks and Other Employees 

In accordance with statutory authorization the sher¬ 
iff may appoint his own clerks and assistants who re¬ 
tain their positions at his pleasure but not beyond his 
term. 

In accordance with statutory authorization, the 
sheriff may appoint the employees and assistants 
in his office 22 A deputy sheriff, by adopting the act 
of his clerk in signing the sheriff’s and the deputy 
sheriff’s names to a certificate of attachment, makes 
it to all intents and purposes the act of the deputy. 23 
An appointment by a sheriff to a position as clerk 
in his office cannot extend beyond his own term, 24 
and such clerk may 'be dismissed by the sheriff at 
any time, 25 and it has been said that both under 
the rules of the common law and the statute law 
sheriffs are not restricted m their right to dis¬ 
charge their employees. 26 

Number of clerks . Under the statutory practice 
prevailing in some counties it rests with a salary 
board and not alone with the sheriff to determine 
the number of assistants and clerks necessary prop¬ 
erly to transact the business in the sheriff’s of¬ 
fice. 27 

§ 31- Substitutes for Sheriff 

Under some statutes private persons may be appoint¬ 
ed to perform particular services where there is no sheriff 
or the sheriff is unavailable. 

Under some statutes special appointments of per¬ 
sons to perform particular services appertaining 
to the sheriffs office may be made if there is no 
sheriff or the sheriff is unable to act, and the cor¬ 
oner is unable to fulfill his duties. 28 A statute 
providing that a private person may be appointed 
to serve process where the sheriff is disqualified 
and the coroner is unable to act does not authorize 
an appointment of a private person to act as sher¬ 
iff during the trial of a case m which the sheriff 
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14. Fla—Nicholson v State, 20 So 
818, 88 Fla. 9!) 

57 C.J. P 771 note 21. 

15. Fla—■Nicholson v. State, supra. 
57 C.J. p 771 note 22 

16. 1 Blackstone Comm, p 344— 
Black L.D. 

17. Ala—Ward v. State, 82 So. 660, 
17 Ala.App 170, certiorari denied 
82 So. 662, 203 Ala. 306. 

57 C.J. p 771 note 27. 

18. Ala.—'Ex parte Strobach, 49 Ala 
443. 


19. Fla.—Nicholson v. State, 20 So. 
818, 38 Fla 99. 

57 C J. p 771 note 31. 

20. Ga—Johnson v. State, 109 S.B 
526, 27 Ga.App. 679. 

21. Ga—Johnson v. State, supra, 

22. NY—Sheldon v MacArthur, 133 
NY.S. 194, 73 Misc. 575, affirmed 
133 NY.S. 194, 148 App.Div. 908. 

57 C J. p 771 note 35. 

Appointment of rural police 
U.S.—Trammell v. Fidelity & Cas 
Co. of New York, D.C.S.C., 45 F. 
Supp. 366. 


23. N.Y —Gibson v. National Park 
Bank, 98 N.Y. 87. 

24. N.Y—Sargent v. Gorman, 29 N. 
E. 946, 131 N.Y. 191, 

25. N Y.—Sargent v. Gorman, su¬ 
pra. 

57 C.J. p 772 note 88. 

26. Ga.—Foster v. Vickery, 42 SB. 
2d 117, 202 Ga, 55, conformed to 
Vickery v. Foster, 42 S.E.2d 451, 76 
GaApp. 121. 

27. Pa—Appeal of Ludwick, 178 A- 
339, 117 Pa Super. 471. 

28. La.—Whtteheid v. Brigham, 1 
La. Ann 817* 
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is a party. 29 Where a sheriff is in his office ready 
to serve process issued by the probate judge, and 
the sheriff’s office is in the same building with that 
of the probate judge, the latter has no authority 
to appoint a special sheriff to serve the process. 30 

§ 32. - Coroner Acting as Sheriff 

Under the common law or under provisions of con¬ 
stitutions or statutes which expressly confer the right, a 
coroner may act in his ministerial capacity as a substi¬ 
tute for the sheriff where the latter is unavailable or is 
disqualified. 

Under the common law or under provisions of 
constitutions or statutes which expressly confer the 
right, a coroner may act in his ministerial capacity 
a9 a substitute for the sheriff when the latter is un¬ 
available or is disqualified. 31 On the occurrence 
of a vacancy in the office of sheriff it has been held 
that, if there is no undersheriff, the coroner may 
discharge the duties of the sheriffs office, 32 but 
there is other authority which holds that the cor¬ 
oner is merely the substitute for the sheriff and 
has no authority to act m that capacity when there 
is no sheriff in office. 33 Where the right is ex¬ 
pressly conferred by statute, a coroner cannot 
exercise the powers and perform the duties of the 
sheriff under circumstances not specified m the 
statute. 34 Under a statute providing that in case 
of a vacancy in the office of sheriff the powers and 
duties shall devolve on the coroner to be executed 
by him until a new sheriff is appointed or elected, 
it has been said that strictly speaking there is no 
vacancy in the office by reason of the death, remov¬ 
al, or resignation of the incumbent, 35 but under 
other statutes a vacancy exists in the office of sher¬ 
iff whenever the person elected or appointed ceases 
for any reason to be sheriff, although the duties 
may for the time (being be performed by a coroner 
acting as sheriff. 36 

While acting in discharge of the duties of the 


sheriff, the coroner is still regarded as such and 
not as a true sheriff. 37 Under constitutional provi¬ 
sions to the effect that, if there is a vacancy m the 
office of sheriff, the coroner shall perform the du¬ 
ties pertaining to such office until the vacancy is 
filled, the coroner does not in case of vacancy suc¬ 
ceed to the office or become sheriff, 38 but merely 
performs duties pertaining strictly to the office of 
sheriff until filling of the vacancy, 39 and on the 
filling of the vacancy by appointment by the gov¬ 
ernor the coroner has no color of title to the office 
of sheriff. 40 Under a statute providing that in 
case of a vacancy m the office of sheriff the powers 
and duties devolve on the coroner until a new sher¬ 
iff is appointed or elected, the coroner holds office 
only until an appointment authorized by statute is 
made by the court. 41 

Rights of coroner or deputies to perform duties . 
Under a statute providing that, if for any cause 
there is a vacancy in the sheriffs office* and there 
is no deputy to act as authorized by law in case of 
the death of the sheriff, the coroner shall perform 
the duties of sheriff, as construed in connection with 
a statute providing that the deputy may continue 
to discharge the duties of any state or county offi¬ 
cer on the latter’s death, the deputy of a sheriff 
discharges the duties of a sheriff only on his 
death, 42 so that, if the sheriff is living and disqual¬ 
ified, the coroner, and not the deputy, is the proper 
officer to assume the duties. 43 Where a sheriff 
does not die, an undersheriff cannot execute the du¬ 
ties of the office of sheriff under a statute provid¬ 
ing that he shall execute *such duties on the death 
of the sheriff, 44 but on a vacancy caused by the 
election of the sheriff to another office, the duties 
devolve on the coroner. 45 Where the coroner is 
authorized by statute to summon jurors, his author¬ 
ity to do so is not abrogated by a statute authoriz¬ 
ing the appointment by the sheriff of a deputy to 


29. La.—Whitehead v. Brigham, su¬ 
pra. 

50. Kan.—Skinner v. Cowley Coun¬ 
ty, 66 IP. 636, 63 Kan. 657. 

31. La.—Blaize v. Hayes, 15 So.2d 
217, 204 La. 263, rehearing denied 
15 So 2d 228, 204 La 298 

Pa—Wray v. Allegheny County, 30 
Pa List. 344, 50 Pa Co. 174, 69 

PittSb.LegJ 172—Case of Payette 
County Deputy Coroner, 20 Fa.Co 
641. 

S.C.—Richardson v. Croft, 17 S C.L. 
264—Giles v. Brown, 8 S.CL. 230. 

Tex—Powell v. Wilson, 16 Tex. 59 

57 C.J. p 772 notes 44-48, 51. 


certain circumstances and then only 
those of a displaced sheriff for a 
temporary period under conditions 
specified by statute —Millwood v 
State, 23 So.2d 496, 198 Miss. 485. 

32. N.Y.—People v. Parker, 6 Hill 
49. 

33. S C —Richardson v. Croft, 17 S 
C.L. 264. 

57 CLJ. p 772 note 50. 

34. Colo.—Tate v. People, 40 P 471, 
6 Colo.App. 202 

Miss.—Millwood v. State* 23 So.2d 
496, 198 Miss. 485. 

35. Cal-.—People v. Phoenix, 6 Cal. 
92 .- 


Am peaoe officer 

The sbolroner performs the func¬ 
tions of u -peace officer only under 

i TV 


36. Ohio.—State v. MacGregor, 10 N. 
‘ B. 66, 44 Ohio St. 628. 

57 Ci'J. p 773 note 64. 
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37. Tenn —Allen v, Hickman, 53 S. 
W 2d 383, 165 Tenn 136. 

38. La.—Blaize v. Hayes, 15 So 2d 
217, 204 La. 263, rehearing denied 
15 So.2d 228, 204 La. 298. 

39. La.—Blaize v. Hayes, supra. 

40. La—Blaize v. Hayes, supra. 

41. Cal.—People v. Phoenix, 6 Cal. 
92. 


42. Miss.—Lipscomb v. State, 25 So. 
158, 76 Miss 223 

43. Miss—Lipscomb v. State, supra. 

44. N.Y.—Paddock v, Cameron, 8 
Cow. 212. 

45. N.Y.—-Paddock v. Cameron, su¬ 
pra. 
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execute and make returns of all writs and other 
processes directed to the sheriff, and to perform 
all other duties incumbent on the sheriff. 46 

Rights of coroner against hold-over sheriff . 
While the sheriff is generally entitled to hold over 
until his successor is elected and qualified, under 
principles discussed supra § 8, it has been held that 
on the death of a sheriff-elect before qualifying, 
the coroner-elect, after qualification, is entitled to 
the office of sheriff as against the former sheriff 
claiming to hold over. 47 

§ 33. -Elisors 

Where neither sheriff nor coroner can act In the per¬ 
formance of functions of the sheriff's office, the emergen¬ 
cy 'may in a proper case be met by appointment of a 
special officer called an “elisor,” to perform the required 
duties. 

An “elisor” may be defined as a person appoint¬ 
ed to perform certain duties pertaining to certain 
officers, when the latter are disqualified; 48 a per¬ 
son appointed by the court to return a jury when 
the sheriff and coroner have been challenged as 
incompetent. 49 Where neither the sheriff nor 
the coroner can act, such emergency is met by ap¬ 
pointment of a special officer, called an “elisor,” to 
perform the required duties. 50 In accordance with 
statutory provisions appointment of an elisor has 
been held proper where both the sheriff and coro¬ 
ner are disqualified, 51 or where the office of sheriff 
is vacant and the coroner is disqualified to act, 52 
but, where the statute requires the inability of both 
the sheriff and coroner to act, an appointment of 
an elisor is erroneous when no showing is made that 
the coroner as such is disqualified, 53 and this is 
true, even though such appointee is the coroner. 54 
Where an elisor has been appointed, the presump¬ 


tion is that the circumstances authorizing such ap¬ 
pointment existed. 55 Strict compliance with the 
statutory procedure, as by failing to show the 
disqualification of the coroner, is subject to waiv¬ 
er. 56 Where there is no effort to show actual dis¬ 
qualification of the marshal and the coroner, but 
the claim is merely that the marshal and his deputies 
have been unable to find and serve defendant, there 
is no authorization for appointment of an elisor to 
serve writs either at common law or under court 
rule. 57 

Residence . It is not necessary that an elisor ap¬ 
pointed by the court to serve an attachment on a 
sheriff, for his failure to return an attachment de¬ 
livered to him, should be a resident of the same 
county with the officer in default, but under spe¬ 
cial circumstances an elisor residing m a different 
county may be appointed. 58 

Oath . In the absence of a statute so requiring, 
it is not necessary that an elisor should take an oath 
of office. 59 

§ 34. Posse Comitatus 

In a proper case a sheriff may summon to his aid, In 
the enforcement of the law and preservation of the peace, 
the “posse comitatus,” or the whole power of the county, 
and persons so called by the sheriff are bound to aid and 
assist him. 

In a proper case the sheriff may summon to his 
aid, m the performance of his duties, the “posse 
comitatus,” 60 or the whole power of the county. 61 
The right of the sheriff to summon a posse comita¬ 
tus exists by virtue of the common law, 62 and 
statutes empowering a sheriff to summon suitable 
aid in the suppression of disturbances of the peace 
have been held to be an affirmance of the common 
law by which the sheriff might raise a posse com- 


48 IPa —Commonwealth v. Mallmi, 
63 A. 414, 214 Pa 60. 

47. Ohio —State v Epler, 12 Ohio St 
428. 

48. Cal—Bruner v. San Francisco 
Super. 'Ct, 28 P 841, 92 Cal 239 

D C.—Doherty v Kalmbach, 87 F 2d 
539, 66 AppDC. 322. 

48. Cal—People v. Nakis, 193 P. 
92, 184 Cal. 105. 

DC.—Doherty v Kalmbach, 87 F.2d 
539, 641, 66 App D.C. 322 
20 C.J. p 402 note 76. 

50. Mo.—State v. Smith, 1SW. 753, 
90 Mo, 37, 59 Am,R. 4. 

51. Cal —People v. Sehorn, 48 IP. 
496, 116 Cal. 503 

67 C.J. P 773 note 70. 

52. Ill.—Reed v, Moffatt, 62 Ill 
300. 


53. Cal.—People v. Fellows, 54 P. 
830, 122 Cal 233 

54, Mo—Orscheln v. Scott, 79 Mo 
App. 534 

55, Cal.—Turner v Billagram, 2 Cal. 
520 

56. Cal—People v. Nakis, 193 P 
92, 184 Cal 105. 

57, DC—Doherty v. Kalmbach, 87 
F.2d 539, 66 AppDC 322. 

58, N.T.—Anonymous, 23 Wend. 102 

59. Ill— Reed v. Moffatt, 62 Ill. 300. 

60. Cal—City of Los Angeles v In¬ 
dustrial Accident Commission of 
State of California, 47 P.2d 1096, 8 
Cal.App.2d 580. 

Ky —Corpus Juris cited in Black 
Mountain Corporation v. Lee, 90 
S W 2d 1016, 1017, 262 Ky. 632. 

Mo —Corpus Juris cited in State v. 
Parker, 199 SW.2d 338, 339, 355 
Mo. 916. 


NT.M —Corpus Juris cited in Eaton v. 
Bernalillo County, 128 P.2d 738, 
742, 46 NM 318, 142 ALk 647. 
57 C J p 773 note 79 
Deputy sheriff has the right to 
summon a posse comitatus, but only 
when he has process for execution or 
other valid cause —Black Mountain 
Corporation v. Lee, 90 S.W.2d 1016, 
262 Ky. 632, 

61. Cal.—City of Los Angeles v. In¬ 
dustrial Accident Commission of 
State of California, 47 P.2d 1096, 
8 Cal App 2d 580, 

Mo.—Corpus Juris cited in State v, 
Parker, 199 S.W.2d 338, 339, 355 
Mo. 916. 

57 C J. p 773 note 80. 

Militia distinguished from posse 
comitatus see Militia 9 1. 

62, NM,—Eaton v. Bernalillo Coun¬ 
ty, 128 P 2d 738, 46 HT.M. 318, 142 
A.LR. 647. 
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itatus. 63 The sheriff may call on a posse comita- 
tus m preservation of the peace, 64 or where neces¬ 
sary for assistance in a criminal case. 65 There is 
a duty to summon a posse comitatus when such 
aid is necessary for the execution of mesne proc¬ 
ess in criminal proceedings, 66 or final process in 
civil actions, 67 but the sheriff is not required to 
summon the posse comitatus to aid in the execution 
of mesne process m civil actions, 63 although he has 
the right to do so. 69 

In order to constitute a posse comitatus the per¬ 
sons involved must be summoned by the sheriff in 
the exercise of the power of the county. 70 Persons 
called on by the sheriff are bound to aid and assist 
him; 71 to disobey the summons of the sheriff is 
to be guilty of an offense for which the offender 
may be punished. 72 Those orally deputized by a 
sheriff to aid him in making an arrest for felony are 
neither officers nor private persons, 73 but occupy 


the legal position of a posse comitatus ; 74 and gen¬ 
erally a member of a posse comitatus, while co-op¬ 
erating with the sheriff and acting under his or¬ 
ders, is just as much clothed with the protection 
of the law as is the sheriff himself. 75 Officers of 
different municipalities acting with a deputy sheriff 
in performance of duties owing to the respective 
political units each represents are not to be re¬ 
garded as a posse comitatus. 76 

Number to be called. A sheriff may call on such 
number of men of the county as is necessary for 
assistance in any criminal case or m preservation 
of the peace. 77 Under a statute authorizing a 
county judge to order the sheriff to summon a 
posse of not less than two nor more than ten, the 
discretion as to the number within the limits of the 
provision is vested m the sheriff, 78 and, therefore, 
it is proper for the judge to leave the number to 
be determined by the sheriff. 79 


IIL RIGHTS, POWERS, AND DUTIES 
A. NATURE AND EXTENT 


§ 35. In General 

Sheriffs and constables have all the powers and du¬ 
ties appertaining to their office at common law except as 
modified by statute or the state constitution. Such pow¬ 
ers and duties ordinarily are of a ministerial nature. 


Sheriffs and constables have all the powers and 
duties appertaining to their office at common law 80 
except as modified by statute 81 or the state consti¬ 
tution. 82 Their powers and duties are, at the 


63. Mo.—Corpus Juris cited in State 
v Parker, 199 SW.2d 338, 339, 355 
Mo 916. 

Vt—Hooker v. Smith, 19 Vt 151, 47 
Am.D. 679 

64. NM.-Eaton v Bernalillo Coun¬ 
ty, 128 P 2d 738, 46 NM, 318, 142 
AL.R. 647 

65. N.M—Eaton v. Bernalillo Coun¬ 
ty, supra. 

66. N.C.—State v. Allison, 47 N.C. 
339. 

67. Ky.—Bell v North, 4 Litt 133. 

N C.—State v. Allison, 47 N.C. 339 

68. Ky—Bell v. North, 4 Litt. 133 

N.C—State v. Allison, 47 NC. 339 

69. Ky.—Bell v. North, 4 Litt. 133 

70. Wis—Village of Schofield v. De 
Lisle, 235 NW. 396, 204 Wis. 84. 

71. Cal.—City of Los Angeles v. In¬ 
dustrial Accident Commission of 
State of California, 47 P 2d 1096, 
8 Cal App, 2d 580. 

Mo—Corpus Juris cited lu State v 
Parker, 199 S.W.2d 338, 339, 355 
Mo. 916. 

57 C J. p 774 note 81. 

72. Pa.—Commonwealth v. Martin, 
7 Pa.D4st. 219, 9 Kulp 69. 

57 C J. p 774 note 82. 

73. Mo.—State v. Parker, 199 S.W. 
2d 338, 355 Mo. 916 

74. Mo.—State v. 1 Parker, supra. 


75. Mo.—State v. Parker, supra. 

76. Wis —Village of Schofield v. Be 
Lisle, 235 N.W 396, 204 Wis. 84, 
followed m City of Wausau v 
Coerper, 235 N.W. 398, 204 Wis 
88 . 

77. N M —Eaton v. Bernalillo Coun¬ 
ty, 128 P 2d 738, 46 N M. 318, 142 
A.L.R. 647 

78. Ky.—Hopkins County v. St Ber¬ 
nard Coal Co, 70 SW 289, 114 
Ky 153, 24 Ky.L. 942. 

79. Ky —Hopkins County v. St. 
Bernard Coal Co., supra 

80. Anz—-Merrill v. Phelps, 84 P.2d 
74, 52 Anz 526. 

Ga—Foster v. Vickery, 42 SE 2d 117, 
202 Ga 55, conformed to Vickery 
v. Foster, 42 S E 2d 451, 75 GaApp 
121—Elder v Camp, 18 SE2d 622, 
193 Ga. 320 

Ill—People ex rel Walsh v. Board 
of Com'rs of Cook County, 74 N. 
E.2d 503, 397 Ill. 293 

Tenn —Corpus Juris cited in State v. 
Freeman, 61 S.W 2d 459, 166 Tenn. 
296 

57 C J. p 774 note 90 

City marshal as having the author¬ 
ity, powers, duties, and obligations 
of sheriff see Municipal Corpora¬ 
tions § 566. 

Competency of sheriff as arbitrator 
see Arbitration and Award $ 46. 
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Duties and powers of constable 

within the jurisdiction of a justice of 
the peace are identical with those of 
a sheriff—State ex rel. McDonald v. 
Frankenhoff, 125 S.W.2d 816, 344 Mo. 
188—Huhn v. Lang, 27 SW. 345, 122 
Mo. 600. 

A citizen who attempts to decide 
for himself whether the sheriff is 
acting within the scope of his author¬ 
ity does so at the citizen's own peril. 
—People v. Spear, 89 P.2d 445, 32 CaL 
App 2d 165, certiorari denied Spear 
v People of State of Cal., 60 S.Ct. 
116, 308 U.S 555, 84 LEd 466. 

81. Ariz—Merrill v. Phelps, 84 P 2d 
74, 52 Anz. 526 

Ga —Foster v. Vickery, 42 S.E 2d 117, 
202 Ga 55, conformed to Vickery 
v. Foster, 42 S.E 2d 451, 75 Ga. 
App. 121—Elder v Camp, 18 S E 2d 
622, 193 Ga 320 

Tenn — Corpus Juris cited in State 
v. Freeman, 61 S W.2d 459, 460, 166 
Tenn. 296 

57 C J. p 774 note 91. 

82. Ark—Cam v Woodruff County, 
117 S.W. 768, 89 Ark 456. 

57 C J. p 774 note 93, 

Duties Imposed on sheriff as county 
officer 

The sheriff is obligated to perform 
such duties as may be constitutional¬ 
ly imposed upon him in his capacity 
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present time, to a very large extent regulated by 
statute 83 or the state constitution. 84 The authority 
of the sheriff includes not only that expressly given 
by statute, but also such implied authority as is 
necessary to carry out such express authority. 85 
The powers and duties of a sheriff ordinarily are of 
a ministerial nature, 86 and the proper discharge of 
his duties calls for the exercise of good judgment 
and discretion, 87 particularly where he is considered 
the most important official functionary of the coun¬ 
ty. 88 The sheriff may at times exercise judicial 
functions and examine evidence and make up judg¬ 
ments which are to become the basis of his actions 
and conduct and of the actions and conduct of 
others. 89 

Since the duties and responsibilities of sheriffs 
are fixed by law, 90 they cannot be enlarged by 
private agreement between litigants, 91 and since a 
sheriff acts as an officer of the law 92 he is not, 
normally, an agent of either party to litigation. 93 
A sheriff, while m the discharge of his official duties, 
cannot divest himself of his official character and 
do as an individual that which he cannot do as a 
public officer. 94 

Duty as to keeping office. There must be a com¬ 
pliance with statutory provisions requiring a sheriff 
to keep an office in the city or county in which 


the county courts are held, and to file notice of the 
place in the clerk's office. 95 

Change of duties . The legislature may, in the 
absence of constitutional restrictions, vary, 96 
abridge, 97 or increase 98 the duties of sheriffs and 
constables. 

Conferring duties on other officers . A constitu¬ 
tional provision that sheriffs shall be elected by the 
people of their respective counties does not prohib¬ 
it the legislature from authorizing the governor to 
appoint other officers with the power of sheriffs for 
the enforcement of the state laws within the coun¬ 
ties. 99 A statute requiring that traffic officers on 
public highways outside the limits of incorporated 
cities and towns be duly appointed and qualified dep¬ 
uties acting under the respective sheriffs of the 
several counties does not preclude reasonable regu¬ 
lations by county commissioners with respect to the 
duties of such statutory officers, provided no undue 
responsibility is imposed on the sheriff for the 
conduct of his duties with respect to traffic con¬ 
trol. 1 

With respect to courts; court officers . A sheriff 
or his deputy required to attend sessions of court 
held in his county, as discussed in Courts § 169, has 
the duty to obey the lawful orders and directions of 
the court, 2 and to execute its process 3 and or- 


as a county officer—Pearce v. Ste¬ 
phens, 45 N.Y S 422, 18 App Div 101, 
affirmed 48 N.E 1106, 153 N Y. 673— 
67 C J p 774 note 93. 

83. Fla—Lang v. Walker, 35 So. 78, 
46 Fla 248 

Pa—Bovee v Willis, 31 PaDist. & 
Co. 119, 19 Erie Co. 446, 61 York 
Leer Bee 162. 

57 C J P 774 note 92. 

Furnishing report 
Where sheriff furnished a month¬ 
ly report to police jury listing” ex¬ 
penditures of his office and names 
and salaries of his deputies and em¬ 
ployees in compliance with statute, 
his failure also to furnish report to 
clerk of court as required by statute 
constituted a violation thereof — 
State ex rel. Biddle v. Jeansonne, 18 
So 2d 306, 205 La. 818. 

Strict construction 
A statute limiting: or restricting 
the powers of sheriffs is to be strict¬ 
ly construed.—Foster v Vickery, 42 
SB.2d 117, 202 6a 55, conformed to 
Vickery v. Foster, 42 S B 2d 451, 75 
6a. App. 121. 

84. W.Va—Detroit Fidelity & Sure¬ 
ty Co. v. Kidd, 182 S.E. 113, 116 
W.Va. 611. 

personal performance 

A sheriff who personally performs I 
the duties of his office or superin-J 


' tends their performance as much as 
is practicable for him to do does not 
violate a constitutional provision re¬ 
quiring that the duties of the office of 
sheriff shall be performed by him in 
person or under his superintendence 
—Detroit Fidelity & Surety Co. v. 
Kidd, supra. 

85. Idaho.—Lansdon v. Washington 
County, 102 P. 344, 16 Idaho 618. 

86. Cal.—Sparks v. Buckner, 57 P.2d 
1395, 14 Cal App 2d 213—First Nat. 
Bank v McCoy, 297 P. 571, 112 Cal 
App 665 

Kan—Corpus Juris cited in Whalen 
v Cristell, 173 P 2d 252, 255, 161 
Kan 747 

57 CJ p 774 note 95. 

87. Kan—Brooks v Marquess, 139 
P 2d 395, 157 Kan. 244, 

88. Kan —Brooks v. Marquess, su¬ 
pra—'State v. McCarty, 179 P. 309, 
104 Kan 301, 3 ALB. 1283. 

89. U S —South v. Maryland, Md„ 
18 How. 396, 15 L.Ed. 433. 

57 CJ. p 774 note 96. 

90. La,—H B. Hayes Lumber Co v. 
H. M. Jones Drilling Co., 148 So 
899, 177 La. 626. 

91 . La.—H. B, Hayes Lumber Co 
v. H. M. Jones Drilling Co., supra. 

92. Minn.—Donaldson v. Mona Mo¬ 
tor Oil Co f , 251 N.W. 272, 190 Minn 
231. 


93. Minn—Donaldson v. Mona Mo¬ 
tor Oil Co, supra 

94. N.Y.—Ball v. Pratt, 36 Barb. 402. 
57 C.J. p 774 note 97. 

95. N.Y.—Dunford v. Weaver, 84 N. 
Y. 445. 

96. Ark—Cain v. Woodruff County, 
117 SW. 768, 89 Ark. 456. 

Ga—'State v. Dews, B.M.Charlt. 443. 

97. Ga—State v. Dews, supra. 

N J.—Stale v De Lorenzo, 79 A. 839, 
81 N.J.Law 613, Ann Cas 1912D 329. 

98. Ark.—Cain v. Woodruff County, 
117 SW. 768, 89 Ark. 456. 

N.Y —Pearce v. Stephens, 45 N.Y.S. 
422, 18 AppDiv. 101, affirmed 48 N. 
B. 1106, 153 N.Y. 673, 

93. Me —Gilmore v. Penobscot 

County, 78 A. 454, 107 Me. 345. 

1. Fla.—State ex rel Kauscher ▼- 
Gandy, 178 So. 166, 130 Fla. 407. 

2. Anz.—Merrill v. Phelps, 84 P.2d 
74, 62 Ariz 526. 

Or.—In re Hampson's Estate, 22$ P- 
2d 1039, 190 Or. 279, 

Sheriff is executive arm of court? 
and acts under its orders in all re¬ 
spects.—Merrill v, Phelps, 84 F.2d 
74, 52 Ariz. 526. 

3« Or.—In re Hampson's Estate, 223 
P.2d 1039, 190 Or. 279. 

Power and duty as to service, execu- 
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ders 4 He has no power to originate motions or 
present questions, in the names of the parties to a 
suit, for the action of the court. 5 The powers and 
duties of sheriffs and their deputies, while acting as 
court officers, are defined by statute, court rule, and 
order of the court, 6 and no discretion is vested in 
them to disobey. 7 A provision of a city charter for 
the appointment by the judges of the municipal 
court, from the constables elected for the several 
wards of the city, of such a number thereof as may 
be required to do the work of the court, does not 
create a new office, but the acts of an appointee are 
by virtue of his office as constable. 8 

§ 36. Territorial Extent of Authority 

a. Of sheriff or deputy 

b. Of constable or deputy 

a. Of Sheriff or Deputy 

As a general rule in the absence of a statute provid¬ 
ing otherwise the authority of a sheriff is coextensive 
with his county. 

Since the sheriff is a county officer, his authority 
extends over the entire county, 9 and includes all 
municipalities 10 and townships 11 within his county. 
As a general rule, however, his authority, 12 and the 


authority of a deputy sheriff appointed by him, 13 
are limited to his own county. Accordingly, a sher¬ 
iff cannot, as such, serve process outside his coun¬ 
ty. 14 Also a sheriff of one county ordinarily can¬ 
not levy on property in another county. 15 After a 
sheriff has levied on property within his county, he 
may pursue it if it is removed to another county, 16 
but he has no right to exercise force to recover pos¬ 
session of such property, 17 although, where he has 
obtained peaceable possession of the property in 
another county, he may defend his possession by 
necessary force against anyone seeking to deprive 
him of it by force. 18 

Under a statute granting general authority to a 
sheriff to execute process issued and delivered to 
him, without territorial limitations on his authority 
to execute a warrant of arrest, a sheriff is au¬ 
thorized to go outside his county to execute such 
process. 19 Also, under statutes expressly conferring 
such power, a sheriff can make an arrest in certain 
cases beyond the limits of his own county, 20 as, for 
example, where the sheriff pursues an escaping of¬ 
fender into another county.^ 1 Where a statute so 
provides, the authority of a sheriff to arrest is 
coextensive with the bounds of the state, 22 but he 
is without power or authority beyond the state 
boundaries 23 except where he is designated as! the 


tion, and return of process general¬ 
ly see Infra § 44. 

4k. Anz.—Merrill v. Phelps, 84 P.2d 
74, 62 Anz. 526 

Or—In re Hampson’s Estate, 223 P. 

2d 1039, 190 Or 279. 

Providing* attendants to execute or¬ 
ders 

It is the duty of the sheriff to pro¬ 
vide such attendants as are necessary 
to carry out the orders of the court 
—Merrill v. Phelps, 84 P 2d 74, 62 
Ariz 626 

5. Fla.—Rhodes v. Mosely, 6 Fla- 

12 . 

6 . Colo—Mainland v. State, 139 P.2d 
366, 111 Colo. 198 

7. Colo—Mainland v. State, supra. 

* 8 . N.Y.—Levin v. Robie, 25 NTS. 

982, 5 Misc. 529. 

•9. U S.—McLean v. State of Mis¬ 

sissippi ex rel. Roy, CCA Miss, 96 

F 2d 741, 119 ALR 670, certiorari 

denied State of Mississippi ex rel. 

Roy v. McLean, 59 tS Ct 84, 305 CJ. 

S. 623, 83 L.Ed 399. 

Mo.—State, on Inf. of McKittrick iv. 

WlUiamSr 144 S.W2d 98; 346 Mo. 

1003. 

•Ohio.—rln re'Sulztnann, 183 NE. 531, 

125 OMq St 594. » 

Tex.-r-I)tidIey y-, Jones, 26 S.W. 4>$5, 

6 Tex.Oiv.App. 466. », 

‘3ia* Mov-^-State, ; bn Inf. r of McEat- 


tnck, v. Williams, 144 S W.2d 98, 
346 Mo. 1003. 

Ohio—In re Sulzmann, 183 NE 531, 
126 Ohio St 694 

11. Ohio —In re Sulzmann, supra. 

12. Fla —Corpus Juris cited in 

Roberts v. Dean, 187 So 571, 579, 
133 Fla. 47. 

Ind—State ex rel. Penrod v. French, 
51 N E 2d 858, 222 Ind. 146, 149 
ALR. 1084. 

La—Adams v. Citizens' Bank, 136 
So. 107, 17 LaApp. 422 
Va.—Corpus Juris cited in City of 
Alexandria v. McClary, 188 S.E, 
158, 160, 167 Va 199. 

57 CJ. p 775 note 9. 

13. Fla.—Corpus Juris cited In 
Roberts v. Dean, 187 So 571, 579, 
133 Fla 47. 

Ind-—State ex rel. Penrod v. French, 
51 NE2d 858, 222 Ind 145, 149 A 
LR 1084 

57 CJ. p 775 note 10. 

14. Mont—Merchants Credit Serv¬ 
ice v. Chouteau County Bank, 114 
P.2d 1074, 112 Mont 229. 

Serving process directed to sheriff 
of another county see infra § 44 b 
Private citizen. 

Ohtside hiS county a sheriff has no 
more power to serve process than a 
private citizen —Merchants Credit 
I Sei^Viice V. Chouteau County Bank; su- 

I'praJ- 


15. Nev—Sadler v. Tatti, 30 P. 1082, 
17 Nev 429 

16. Nev—Peterson v. Wiesner, 146 
P.2d 789, 62 Nev. 184. 

57 C J p 775 note 12. 

17. NT—Hill v. Haynes, 54 N.T- 
153 

18. N.T —Hill v. Haynes, supra. 

19. Kan.—State v. Dreiling, 14 P.2d 
644, 136 Kan 201. 

20. U S —McLean v State of Mis¬ 
sissippi ex rel. Roy, CCA Miss , 96 
F.2d 741, 119 ALR. 670, certiorari 
denied State of Mississippi ex rel 
Roy v McLean, 59 S Ct 84, 305 U 
S 623, 83 LEd. 399. 

Ind—State ex rel Penrod v. French, 
51 N E 2d 858, 222 Ind 145, 149 
ALR 1084 

21. U.S—McLean v State of Mis¬ 
sissippi ex rel. Roy, C.C AMiss , 96 
F2d 741, 119 ALR 670, certiorari 
denied State of Mississippi ex rel 
Roy v. McLean, 59 S.Ct 84, 306 U. 
S. 623, 83 LEd. 399. 

22. U.S —McLean v State of Mis¬ 
sissippi ex rel. Roy, CCA Miss , 96 
F 2d 741, 119 ALR. 670, certiorari 
denied State of Mississippi ex rel 
Roy v McLean, 59 -S Ct 84, 305 CJ. 
S. 623, 83 L.Ed 399 

Mont —Brannin v. Sweet Grass Coun¬ 
ty, 293 P. 970, 88 Mont. 412. 

23. US—McLean v. State of Mis¬ 
sissippi ex rel Roy, C.C.A Miss., 96 
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agent of the state in cases of extradition. 24 Under 
statute requiring any person when called on by a 
peace officer to aid or assist in the execution of a 
duty incumbent on such officer, a sheriff is under 
a duty to render such aid or assistance in making 
an arrest when he is called on by a peace officer 
while outside his county. 25 

Sale of land partly outside county . A sale under 
execution by a sheriff of land lying partly outside 
his county is void as to that part outside the county, 
although valid as to the part within the county. 26 

Effect of division of county . Where, after an 
execution is levied on realty in a certain county, 
the county is subdivided, such subdivision does not 
deprive the officer of the power to complete the 
execution of the process by a sale of the property. 27 

b. Of Constable or Deputy 

In the absence of constitutional or statutory authority 
a constable cannot act outside his own district, precinct, 
or town. 

It has been held that a constable, in the absence of 
constitutional or statutory authority, cannot act out¬ 
side his own district, precinct, or town, 28 The 
legislature, however, may determine the area within 
his county in which a precinct constable may or 
must officially act, 29 and it has been held that, under 


express or implied statutory provisions, the authority 
of a constable may be coextensive with the limits of 
the county to which his precinct, district, or town 
belongs, 20 at least for some purposes 31 although not 
for others 32 So it has been held that even though a 
constable is prohibited by law, under a penalty, 
from executing warrants and levying executions 
out of his particular precinct, his official acts m any 
part of the county are valid. 33 A constable may be 
empowered to serve process throughout the state, 34 
but power to act throughout the county denes not au¬ 
thorize a constable to execute process outside the 
limits of the county. 35 

§ 37. Authority of Deputies and Assistants 

a. In general 

b. Termination of incumbency of sheriff 
a. In General 

As a general rule a deputy sheriff is clothed with the 
power and authority of his principal, and he has authori¬ 
ty to exercise any of the powers or to perform any of the 
duties appertaining to the office of the sheriff which are 
ministerial in their nature. 

As a general rule a deputy sheriff is clothed with 
the power and authority of his principal, 36 and he 
may perform the duties of the sheriff. 37 Ordinarily 
a deputy sheriff is empowered to act only for, 38 


F2d 741, 119 ALR 670, certiorari 
denied State of Mississippi ex rel 
Roy v McLean, 59 S Ct. 84, 305 U 
S. 623, 83 LEd 399. 

Mont.—Brannm v Sweet Grass Coun¬ 
ty, 293 P. 970, 88 Mont. 412 

24. TJ.S •—McLean v. State of Mis¬ 
sissippi ex rel Roy, CCA Miss, 96 
P 2d 741, 119 AL.R 670, certiorari 
denied State of Mississippi ex rel 
Roy v McLean, 59 S Ct 84, 305 U. 
S. 623, 83 LEd 399 

Mont.—Brannm v Sweet Grass Coun¬ 
ty, 293 P. 970, 88 Mont. 412 

25. Tex—'Smith v State, 140 S.W 
2d 452, 139 Tex Cr 355. 

Assisting 1 state patrolmen 
Where sheriff of neighboring coun¬ 
ty was attending rodeo, it was his 
duty to assist state patrolmen when 
they called on him to aid them in 
making an arrest in performing their 
duty as peace officers —Smith v. 
State, supra. 

26. Tex—Aired v Montague, 26 
Tex 732, 84 AmD 603. 

27. ITS.—Tyrell v Rountree, Tenn., 
7 Pet 464, 8 LEd. 749 

28. W.Va,—Totten v Winters, 177 
•SE 627, 115 W.Va 679. 

57 C J. p 775 note 17. 

Deputies 

Under a statute restricting ap¬ 
pointment of deputy constables to 
persons who are, and shall continue 


during their incumbency to be, bona 
fide residents of the ward, deputies 
cannot exercise their functions be¬ 
yond the limits of their wards — 
Petition of Preno, 77 Pa List & Co 
193. 

29. Ala—Henry v. Waldrop, 89 So 
371, 206 Ala 135 

30. Mo.—State ex rel and to Use of 
Kaercher v. Roth, 49 S.W 2d 109, 
330 Mo. 105. 

1ST C.—Taylor v. Town of Wake For¬ 
est, 45 S E 2d 387, 228 NC 346— 
Wilson v Town of Mooresville, 22 
iSE2d 907, 222 NC. 283—State v 
Corpemng, 178 SE 564, 207 N.C 
805 

Okl—Beck v. Sulser, 150 P. 107, 48 
Okl 187—State v. Sanford, Cr, 221 
P 2d 818 

57 C J p 775 note 19. 

Election provision not restrictive 
Constitutional provision for elec¬ 
tion of constable in each township 
was not intended to restrict con¬ 
stable’s powers and duties to town¬ 
ship m which elected, but to inter¬ 
sperse constables throughout every 
part of county.—State v Corpemng, 
178 SE 564, 207 NC 8 05. 

31. Okl—Beck v. Sulser, 150 P 107, 
48 Okl. 187—State v. Sanford, Cr., 
221 F.2d 818 

57 C J p 775 note 19. 

Service of warrant or other process 
Okl.—Beck v, Sulser, 150 P. 107, 48 
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Okl 187—State v. Sanford, Cr., 221 
P 2d 818. 

32. N.C.—Wilson v. Town of 

Mooresville, 22 S E 2d 907, 222 NC. 
283 

57 C J p 775 note 19. 

Arrest without warrant 
NC—Wilson v. Town of Mooresville, 
supra. 

Okl.—State v. Sanford, Cr, 221 P.2d 
818. 

33. Va—McNeale v Governor, 3 
Gratt 299, 44 Va. 299 

34. Vt.—Dix v. Batchelder, 55 Vt. 
562. 

35. N Y.—Loewer's Gambrinua 
Brewing Co v Lithauer, 73 N.Y S 
947, 36 Misc 539 

57 C.J. P 776 note 22 

36. Tex.—Murray v. State, 67 S.W. 
2d 274, 125 Tex Cr. 252. 

37. Mo.—Maxwell v. Andrew Coun¬ 
ty, 146 S W.2d 621, 347 Mo. 156. 

38. Fla.—State ex rel. Rauscher v. 
Gandy, 178 So. 166, 180 Fla. 407. 

Acts of deputy as acts of sheriff 
The acts of a deputy sheriff in the 
performance of his official duties are 
in effect the acts of the sheriff as 
principal—Jefferson County v. Dock- 
erty, 30 So.2d 469, 38 Ala.App. 80, af¬ 
firmed 30 So.2d 474, 249 Ala. 196. 
Authority of deputy at pleasure of 
sheriff 

The deputy's authority to act as a 
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and m the name of, 39 the sheriff as principal, and he 
can perform no independent action of office, 40 and 
he has no greater rights or powers than the sheriff. 41 
It has been held, however, that a return by a deputy 
in his own name as deputy sheriff is valid; 42 and 
under statute it has been broadly stated that deputy 
sheriffs have the same power and authority, as to 
official acts and duties, as that possessed by their 
principals. 43 

In some jurisdictions the sheriff is vested with ab¬ 
solute discretion to determine the duties of his office 
which shall be performed by his deputies. 44 On the 
other hand, it has been stated that the duties to be 


§ 37 

performed and the ends to be accomplished by a 
deputy sheriff are as prescribed and directed by 
law, 45 and that the deputy is neither the agent, 
servant, nor employee of the sheriff. 46 

While a deputy sheriff cannot exercise any judi¬ 
cial authority belonging to the sheriff, 47 he has au¬ 
thority to exercise any of the powers or to perform 
any of the duties appertaining to the office of the 
sheriff which are ministerial in their nature. 48 Ac¬ 
cordingly, a deputy sheriff may act for the sheriff 
in the service 49 and return 50 of process, and the 
like, 51 in making an execution 52 or other judicial 53 
sale, including the appraisal of the property as a 


substitute for the sheriff is at his 
pleasure.—State ex rel Rusch v- 
Board of Com’rs of Yellowstone 
County, 191 P 2d 670, 121 Mont. 162. 

39. Fla.—State ex rel. Rauscher v. 
Gandy, 178 So 166, 130 Fla 407. 

Mont—State ex rel Rusch v. Board 
of Com’rs of Yellowstone County, 
191 P 2d 670, 121 Mont. 162. 

67 C J. P 777 note 41 

40. Fla.—State ex rel. Rauscher v. 
Gandy, 178 So 166, 130 Fla, 407. 

Mont—State ex rel Rusch v Board 
of Com’rs of Yellowstone County, 
191 P.2d 670, 121 Mont. 162. 

41. Kan—Zurbucken v Glens Falls 
Indemnity Co, 149 P.2d 617, 158 
Kan. 599. 

N.C.—State ex rel. Cain v. Corbett, 
69 SE.2d 20, 236 NC. 33—Styers v 
Forsyth County, 194 SE 305, 212 
N.C. 668. 

Arrest 

When a sheriff appoints deputies, 
he confers on them authority to make 
arrests only when the law authorizes 
arrest to be made.—Malone v. How¬ 
ell, 192 So. 224, 140 Fla. 693. 

Grant of authority 
A sheriff cannot give his deputy 
authority to do an act which the 
sheriff himself is not authorized to 
do—Calvert v. Stone, 10 BMon, Ky., 
152 

Public funds 

Under statute relating 1 to the re¬ 
turn of public funds a deputy sher¬ 
iff had no greater right than his prin¬ 
cipal, the sheriff, to retain such 
funds—Zurbucken v Glens Falls In¬ 
demnity Co., 149 P,2d 617, 168 Kan. 
599. 

Unlawful entry 

Under statute relating to the ap¬ 
pointment of deputy sheriffs, a dep¬ 
uty entering the sheriff’s office for 
an unlawful purpose is a trespasser 
—State v. Coleman, 249 P. 1049, 119 
Or 480. 

42. Tex.—Towns v Harris, 13 Tex 
507. 

43. Tex —Murray v Harris, Civ. 
App., 112 S.W,2d 1091, error dis¬ 
missed. 


44. Ohio—State ex rel. Geyer v. 
Griffin, 76 NE2d 294, 80 Ohio App 
447. 

45. NJC—Blake v. Allen, 20 S.E 2d 
562, 221 NC 445—Borders v. Cline, 
193 S.E. 826, 212 NC. 472. 

limitation on duties 

Common pleas judge was without 
authority to place any limitation on 
duties to be performed by special 
deputy sheriff and hence any repre¬ 
sentations made by sheriff to judge 
as to any limitation on deputy’s em¬ 
ployment were immaterial —State 
ex rel. Geyer v Griffin, 76 NE 2d 294, 
80 Ohio App. 447. 

46. NC—Blake v. Allen, 20 SE2d 
552, 221 NC 445—Borders v. Cline, 
193 SE 826, 212 N C. 472. 

47. Mass —Wood v. Ross, 11 Mass 
271. 

57 C J. p 776 note 24. 

Service of writ de homme replegian- 
do by deputy sheriff see Habeas 
Corpus § 2. 

Holding of an Inquisition 
Fla—Willingham v. State, 21 Fla. 
761. 

57 C.J. p 777 note 40. 

48. Ala —Corpus Juris cited in 

Shelton v. State of Tennessee ex 
rel State of Alabama, 12 So 2d 103, 
105, 31 Ala.App, 58. 

N.C.—State ex rel. Cain v. Corbett, 
69 S E 2d 20, 235 N C. 33—Gowens 
v. Alamance County, 3 S.E 2d 339, 
216 NC 107—Styers v Forsyth 
County, 194 SE 306, 212 NC 558. 
Ohio—State ex rel Geyer v. Griffin, 
76 N.E.2d 294, 80 Ohio App. 447. 

57 C J p 776 note 25. 

Vice-principal or alter ego of sheriff 
While acting for the sheriff, with 
respect to his ministerial duties, the 
deputy acts as vice-pnncipal or alter 
ego of the sheriff—'State ex rel. Cain 
v Corbett, 69 S E 2d 20, 235 N.C. 33 
—Blake v Allen, 20 S E 2d 552, 221 
NC. 445—Styers v Forsyth County, 
194 S.E. 305, 212 N.C. 558. 

49. Fla—Willingham v. State, 21 

Fla. 761. ' '• 
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Ohio—State ex rel. Geyer v. Griffin, 
76 N E 2d 294, 80 Ohio App 447 
46CJ. p 1085 note 27 [d]. 

De facto deputy 

(1) A de facto deputy sheriff may 
validly serve process —Rounds v. 
McGeown, 3 A 2d 547, 110 Vt. 185. 

(2) Authority of de facto officers 
generally see infra 5 40. 

Statutory basis of power 

Power of deputy sheriffs to serve 
process is statutory, and unless con¬ 
ferred by statute expressly or by fair 
implication does not exist.—State ex 
rel. Madden v. Padberg, 101 S W.2d 
1003, 340 Mo. 667. 

As agent of law and of party 
A deputy sheriff in serving process 
is the agent of the law and acts as a 
public officer, and is also an agent of 
the party at whose instance such 
process is issued —Gross v. Gates, 
194 A 465, 109 Vt. 156. 
Communicating with person ad¬ 
dressed 

A deputy sheriff armed with proc¬ 
ess for service has the right to insist 
on communicating with person to 
whom such process is addressed.— 
People ex rel. Paul v. Warden of City 
Prison of City of N. Y. f 74 N.Y.S.2d 
438, 190 Misc. 528. 

50# Ohio —State ex rel. Geyer v. 
Griffin, 76 N.E 2d 294, 80 Ohio App. 
447. 

51. Ohio —State ex rel. Geyer v. 
Griffin, supra. 

52. N Y.—Jackson v. Davis, 18 
Johns 7. 

Character of aot 

In conducting an execution sale 
a deputy sheriff is more than a mere 
private trustee or agent, since, m ad¬ 
dition to his character as a minister 
of the law, he is regarded as a sort 
of trustee and agent both for the 
creditor and the debtor—Gross v. 
Gates, 194 A 465, 109 Vt. 156. 

53. Idaho —Dobbins v. Mounce, 48 
P 1070, 5 Idaho 325. 

57 C J. p 776 note 27. 
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preliminary to such sale 54 and the execution of a 
deed to the purchaser; 55 m executing a writ of ad 
quod damnum; 55 m serving a garnishment sum¬ 
mons; 57 in serving an execution for taxes, 58 in 
receiving an appearance bond 59 and discharging ac¬ 
cused on its execution; 60 in investigating an au¬ 
tomobile accident; 61 in executing a warrant of ar¬ 
rest, 62 in executing process of attachment for 
witnesses; 63 in executing a death sentence; 64 and 
in impaneling a sheriff's jury 65 and administering 
the oath to them. 66 

A deputy has no general authority to make ad¬ 
vances for the sheriff, 67 nor can a surety on a bail 
bond defend an action thereon by showing that he 
signed the bond on advice of a deputy sheriff 68 
Likewise, a deputy sheriff has no authority to desig¬ 
nate another to act in his stead for the sheriff. 69 

Notice to deputy sheriff is notice to the sheriff. 70 

Contracts . A deputy has no general or implied 
authority to bind the sheriff by a contract or prom¬ 
ise 71 unless it be to pay over money collected under 
process. 72 On the other hand, it has been held 
that a deputy sheriff acts as the general agent for 
the sheriff while discharging his official duties and 
may bind his principal for expenses incurred there¬ 
in. 73 


Chief deputy sheriff. Under a statute providing 
for the appointment of a chief deputy sheriff, in 
legal contemplation he acts in the sheriff’s place; 74 
and he and the sheriff may be considered as one 
as far as third persons are concerned. 75 

Deputy constable . A deputy constable ordinarily 
has the same authority, rights, powers, and duties 
as his principal, the constable, 76 and such deputy’s 
acts are as valid as though performed by the con¬ 
stable; 77 but under statutes authorizing a magistrate 
to appoint constables for the service of his process 
a deputy constable cannot be vested by such a con¬ 
stable with power to make such service. 78 

Deputy sheriff as public officer. Since, as dis¬ 
cussed supra § 2, a deputy sheriff is a public officer, 
he is intrusted, as such, with a portion of the sov¬ 
ereign pow r er of the state, 79 and his duties in the 
execution of the law are performed in the exercise 
of power and authority bestowed by law. 80 A de¬ 
puty sheriff must be disinterested and impartial, 81 
and hence he lacks a private agent’s usual char¬ 
acteristic which implies an interest favorable to 
one party and adverse to the other. 82 

Office assistants. A sheriff’s division of some of 
his official work among office assistants who are 
given full charge with respect thereto is not violative 


54- Neb —Scottish-American Mortg 
Co. v. Nye, 79 N.W, 553, 58 Neb 
661. 

57 C J p 776 note 28. 

55. Ky.—Winslow v Austin, 5 J.X 
Marsh 408 

NY—Jackson v. Davis, 18 Johns 7. 

56. Ky —Gay v Caldwell, Hard 63 
Va—Wroe v. Harris, 2 Wash 126, 2 

Va. 126. 

57- Ga—Luke v. Luke, 129 SE. 443, 
34 GaApp 284. 

58- Conn—Clark v. Bray, Kirby 237. 
57 C J. p 776 note 32. 

55- La.—State v. Wilson, 12 LaAnn< 
189. 

60. La—'State v. Wilson, supra 

61. La—Robertson v. Palmer, App., 
55 So 2d 68. 

Manner 

While investigating an automobile 
accident a deputy sheriff has a duty 
of investigating in an orderly and 
lawful manner and is justified in tell¬ 
ing a bystander to keep back and not 
to interfere and has a right to use 
force if necessary to prevent inter¬ 
ference.—Robertson v. Palmer, su¬ 
pra. 

62- Mo.—State v. Green, 66 Mo. 631. 
57 C.J. p 777 note 35. 

63. Tex.—Shely v. State, 32 S.W. 

901, 35 Tex.Cr. 190. 

57 C.J. p 777 note 36. 


64. Fla—Buchanan v. Chapman, 146 
So 585, 108 Fla. 280, followed in 
Jeffcoat v Chapman, 146 So. 588, 
108 Fla 288. 

Duty of sheriff as ex officio execu¬ 
tioner 

Under statute providing that the 
sheriff of the county wherein the con¬ 
viction was had shall be ex officio 
deputy executioner, the duty of the 
sheriff may be performed by his dep¬ 
uty—Buchanan v. Chapman, 146 So. 
585, 108 Fla. 280, followed in Jeff¬ 
coat v. Chapman, 146 So 588, 108 Fla, 
288. 

65, Tenn.—iStevens v. Duck River 
Nav Co, 1 Sneed 237. 

©6. Tenn-—Stevens v. Duck River 
Nav, Co,, supra. 

67. S C—Hanks v. Williams, 15 S C 
Eq 203 

68. Pa—Smith v. Michie, 29 Pa r 
Dist 899 

57 C J p 777 note 44. 

69. N C—Blake v Allen, 20 S E.2d 
552, 221 N.C 445. 

70. Tex—Snouffer v. Heisig, 130 S. 
W. 912, 62 Tex 'Civ.App. 81. 

71- 'Pa—Walter v. Jenkins, 92 Pa. 
Super. 526 

57 C.J. p 777 note 48. 

72- Yt.—Tomlinson v. Wheeler, 1 
Aik. 194. 

73- Wis.—American Wrecking Co. v. 
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McManus, 181 N.W. 235, 183 NW. 
250, 174 Wis. 300. 

74. Ala.—Shelton v. State of Ten¬ 

nessee ex rel State of Alabama, 12 
So 2d 103, 31 Ala.App. 58. 

Return of process 

It is chief deputy sheriff’s duty to 
make return of process issued to 
sheriff, if he is absent and unavail¬ 
able, as where he is sick in hospital 
outside county—Shelton v. State of 
Tennessee ex rel. State of Alabama, 
supra. 

75. Ala—Shelton v. State of Ten¬ 
nessee ex rel. State of Alabama, 
supra* 

76. Ky—Johnson v. Commonwealth, 
105 S W2d 641, 268 Ky 555. 

Pa—National Cash Register Co. v* 
Kline, 99 Pa Super. 299—National 
Cash Register Co v. Berg, 99 Fa. 
Super. 34—LaMantia v Victor 

Brewing Co, Com.Pl., 21 West Co. 
297. 

77- Pa—National Cash Register Co, 
v. Berg, supra. 

78. Pa.—Petition of Preno, 77 Pa. 
D4st & Co. 193. 

79. Vt.—Gross v. Gates, 194 A. 465, 
109 yt. 156. 

80. Yt.—Gross v. Gates, supra, 

81. Ytj—Gross v. Gates, supra, 

82. Vt.—Gross v- Gates, supra. 
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of a constitutional provision that the duties of a 
sheriff must be performed by him personally or un¬ 
der his superintendence. 83 

Undersheriff. The undersheriff has the same du¬ 
ties and authority with respect to the ordinary du¬ 
ties of the sheriff as the sheriff himself, 84 but 
while the sheriff is in the execution of his office the 
undersheriff has no more power than any other gen¬ 
eral deputy. 86 

Special deputy Where a deputy sheriff is spe¬ 
cial m the sense that he is authorized to perform 
only part of the sheriff's duties, as discussed supra 
§ 2, the time and extent of the exercise of the au¬ 
thority of the sheriff by such special deputy are 
matters solely for the determination of the sheriff. 86 

Ratification of act of unauthorized person. A 
sheriff cannot ratify the illegal act of one assuming 
without authority to act as his deputy in making a 
levy in his name, so as to render such act valid. 87 

b. Termination of Incumbency of Sheriff 

An execution once begun by a deputy sheriff may be 
carried on to completion by him notwithstanding the 
sheriff has gone out of office. 

At common law the office and functions of a de¬ 
puty sheriff ipso facto terminate when the sheriff 
goes out of office by death, resignation, removal, or 
otherwise, as discussed supra § 26, except that an 
execution once begun by a deputy may be carried on 
to completion by him notwithstanding the sheriff 
has gone out of office. 88 Under a statute expressly 
so providing, a deputy sheriff may after the expira¬ 
tion of the sheriff's term execute all such original 
or final process as are in the deputy’s hands at the 
time such term expires. 89 Where a sheriff who, 
at the expiration of his term of office, has m his 
hands process not fully executed dies before the 
complete execution thereof, it has been held that his 
late undersheriff becomes substituted m his place, 

83. W.Va.—Detroit Fidelity & Sure¬ 
ty Co. y. Kidd, 182 S E. 113, 116 W. 

Va. 611 

Fiscal records and finances 

Sheriff's division of official work 
under which his- cashier had full 
charge of all fiscal records and 
finances of sheriff's office did not vio¬ 
late constitution.—Detrpit Fidelity & 

Surety Co. v, Kidd, supra. , . 

84. N.J.—State v. Lombardo, 87 A. 

2d 376, 18 N.J. Super. 511. 

85. NY —Tillotson v. Cheetham, 2 
Johns 63, reversed' off other 
grounds 5 Jofins. 430. 

86. Ohio.—gtate ex rel ‘ G$y*e^ v 
Griffin, 76 NE.2d 294, 80 Ohio App. 

447. " 

x , ■,* * 1 M 1 i 
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and assumes all his duties in respect of such proc¬ 
ess. 90 

§ 38. Authority of Coroner Acting as Sheriff 

A coroner who is performing the duties of the sheriff 
has the same rights and powers as the sheriff. 

A coroner who is performing the duties of the 
sheriff has the same rights and powers as the sher¬ 
iff, 91 and may convey land sold by him under execu¬ 
tion. 92 Where the sheriff is disqualified 93 or the 
office of sheriff is vacant 94 the coroner is authorized 
to serve process. Accordingly, where there is a 
vacancy in the office of sheriff, the coroner may 
complete the execution of a process directed to the 
sheriff and partly executed by him before the vacan¬ 
cy occurred 96 A coroner is authorized to serve 
process on the sheriff, 96 and the fact that he is 
also a deputy sheriff does not preclude him from 
acting as sheriff in a case m which the sheriff is~ 
interested 97 Where a coroner has acted as sheriff* 
the legal presumption is that the facts existed which 
rendered it proper for him to act m the particular 
instance; 98 and a coroner to whom an execution 
has been directed and who pretends to act under it 
is estopped to deny his authority to do so m an 
action on his bond, although the necessity for the 
writ being executed by the coroner does not ap¬ 
pear 99 It has been held that, in order to entitle 
a coroner to serve a writ of error, the petition for 
the writ must state that there is no sheriff or that 
there is some objection to the sheriff. 1 

Right to appoint deputy. A coroner acting as 
sheriff has been held authorized to appoint a deputy 
to assist him. 2 

§ 39. Authority of Special Officers 

Where a special constable has once been appointed’ 
in a cause, he is authorized to perform all the subsequent 
duties required of a constable in that cause. 

93. Colo—Montez v People, 132 P. 
2d 970, 110 Colo 208 

94. Ill.—Reed v. Reber, 62 Ill. 240— 
Greenup v. Stoker, 12 Ill. 24, 62 Am 
D 474. 

95. Ill.—Greenup v. Stoker, supra 

96. Criminal process 
Hass.—Adams v Vose, 1 Gray 51. 

97. Mass.—>Wood v Quincy, 11 Cush 

487. , 

57 C J p 77§ note 66. 

98* Tex—Kirk v. Murphy, 16 Tex 
664, 67 AmD. 640 

99.- Miss—Longacre v. State, & 
Miss 637. 

1. Tex.—Mays v. Forbes, 11 Tex. 
284. 

2. Ill.—’Reed v. Reber, 62 Ill. 240* 


87. Ala.—Perkins v Reed, 14 Ala 
636 

88. Ky.—Neilson v. Churchill, 6 
Dana 333. 

NY—Jackson v Collins, 3 Cow. 89 

Effect- of change in incumbency on 
powers of sheriff see infra §§ 50, 
51. 

89. Mich.—Stott v. Weadock, 284 N. 
W. ,606, 287 Mich. 678 

90. N.T —Newman v. Beckwith, 61 
NT. 205. 

91* Ill—Reed v. Reber,,62 Ill. 240. 

Righ,t of coroner to, act as substir 
for sheriff see suprai § 32. , 

92.* Ktfv —Winslow' v. Austin, 5 J.J 

1 Mffrsh. 408. ’ * ,/ ’ 

* • 1 ‘ '' * * 



§§ 39-41 

Where a special constable has once been appointed 
m a cause, he is authorized to perform all the sub¬ 
sequent duties required of a constable in that cause. 3 
A person acting as a special constable to execute a 
warrant is authorized to command assistance m case 
of opposition. 4 Under a statute providing for the 
appointment of a special constable, such a constable 
can execute only the specific papers enumerated in 
the statute. 5 

Appointment for special purposes . Under a stat¬ 
ute authorizing the appointment of a constable for 
special purposes, the constable so appointed has no 
authority to act as >a constable generally. 6 

High constable . A statute providing for the of¬ 
fice of high constable for boroughs and granting 
such constables the power and authority of con¬ 
stables of the several townships of the county has 
been construed to grant to a high constable the 
general power and authority of a constable, 7 but 
it has also been held that the statute does not en¬ 
large the power and authority of a high constable 
to those of a constable. 8 

§ 40. Authority of de Facto Officers 

The acts of a de facto sheriff, deputy, or constable, 
as far as the public or third persons are concerned, have 
the same validity as though the officer were such de 
jure. 

The acts of a de facto sheriff, deputy sheriff, or 
constable, as far as they concern the public or third 
persons, have the same validity as though the officer 
were such de jure, 9 and his authority can be ques¬ 
tioned only by those whose persons or property are 
directly affected by his acts. 10 
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§ 41. Disqualification or Inability to Act in 
Particular Cases 

a. Disqualification 

b. Inability 

a. Disqualification 

A sheriff or constable Is disqualified to perform the 
duties of his office in a case in which he is interested 
The disqualification of a deputy sheriff does not disqualify 
the sheriff. 

A sheriff or constable cannot lawfully perform the 
duties of his office in a case m which he is inter¬ 
ested 11 even though he is not directly affected by 
the act to be performed. 12 A sheriff has been held 
not to be disqualified, for interest, in the perform¬ 
ance of the duties of his office, or otherwise, m the 
trial of a particular case unless he is a party to the 
proceedings or is related to a party by blood or 
affinity. 13 Although it has been held that usually the 
disqualification of a sheriff and his deputies for in¬ 
terest or prejudice is a matter within the discretion 
of the trial court, 14 the granting of a motion to 
disqualify them to participate m a case because 
of the sheriff’s interest or prejudice has also been 
held to be mandatory where there has been a com¬ 
pliance with a statute authorizing such disqualifi¬ 
cation. 15 The disqualification of a deputy sheriff 
does not disqualify the sheriff, 16 but the disqualifi¬ 
cation of the sheriff in a particular case extends to 
the entire force of his office, and hence a deputy 
cannot do an act as to which the sheriff is dis¬ 
qualified. 17 

In accordance with the foregoing rules, prejudice 
on the part of the sheriff against a person accused 
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3 . Ind—Hood v. Sennett, 70 Ind 
329 

57 C.J. p 778 note 70 

4. Ind—Patterson v. Kise, 2 Blackf. 
127. 

5. W Va.—Lopmsky v. Preferred 
Realty Co, 163 SB 1, 111 WYa. 
553. 

Writ of fieri facias 

Special constable had no authority 
to execute a writ of fieri facias — 
Stutler v Casey, 168 SB 371, 113 
WVa. 335—Lopmsky v Preferred 
Realty Co., 163 SB. 1, 111 WYa. 553. 

6. Okl.—National Surety Co. v. 
Bounds, SO F.2d 186, 174 Okl. Ill 

7. Pa.—Wingard v. Armstrong 
County, 18 PaDist. & Co. 743— 
In re Borough High Constables, 
Quar.Sess., 32 Del Co 335. 

8. Pa.—Petition of Saint, 33 PaDist 
& Co. 417, 31 MunL.R 118, 88 
Pittsb.Leg.J 18—Carney v. Lu¬ 
zerne County, 18 Pa DIst. & Co 
624, 27 LuzLegReg. 49, 

9. Ga.—Powell v. Fidelity & Deposit 


Co of Maryland, 163 SB. 239, 45 
GaApp. 88 

SD—Gulbrandson v. Town of Mid¬ 
land, 36 N.W.2d 655, 72 S.D. 461 
Vt.—Rounds v McGeown, 3 A.2d 547, 
110 Vt, 185. 

57 iC J P 778 note 73. 

10. N.H.—Moore v. Graves, 3 NH 
408 

11. Colo—Montez v. People, 132 P. 
2d 970, 110 Colo 208 

Or.—Corpus Juris cited la In re 
Hampson’s Estate, 223 P.2d 1039, 
1044, 190 Or. 279 
57 C J. p 778 note 76. 

12. Ga—State v. Jeter, 60 Ga, 489. 

13. Pa.—Commonwealth v. Musto, 
35 A,2d 307, 348 Pa. 300. 

Conversation with accused 
A sheriff who is not personally 
concerned with the outcome of a 
homicide trial is not disqualified, ei¬ 
ther in the performance of the du¬ 
ties of his office or as a witness by 
accused’s having sought him out 
when arrested and voluntarily con¬ 
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versing with him.—Commonwealth v. 
Musto, supra. 

14. Mo—State v McDonald, 119 S. 

W.2d 286, 342 Mo. 998. 

Conflicting evidence 

The mere fact that the sheriff’s of¬ 
fice cooperates with the prosecutor’s 
office m an effort to discover facts 
relating to an offense does not call 
for interference with the action of 
the trial court in refusing to disqual¬ 
ify the sheriff and his deputies from 
acting in a criminal prosecution 
where evidence of misconduct by the 
sheriff's office in aiding the prosecu¬ 
tor’s office is conflicting.—State v. 
McDonald, supra. 

15- Colo—Montez v. People, 132 P 
2d 970, 110 Colo. 208. 

16. Cal.—People v. Le Doux, 102 P. 
517, 155 Cal. 535. 

17- Cal—People v. Le Doux, supra 
Idaho—State v. Barber, 88 P. 418, 
13 Idaho 65. 

Or.—In re Hampson's Estate, 223 P. 
2d 1039, 190 Or. 279. 
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of crime may disqualify him for the duty of summon¬ 
ing jurors for his trial, as discussed in Juries § 173; 
and the sheriff is disqualified to act as a guardian 
of -a ward of the court of which the sheriff is an 
officer 18 The sheriff and his deputies are dis¬ 
qualified to serve process in a case in which the 
sheriff is interested, 19 and a deputy sheriff may be 
disqualified to serve process in a case when he is 
a party to the proceeding 20 notwithstanding he has 
no pecuniary interest in the cause, 21 but a sheriff 
who is merely a formal party, without interest m 
the case, is not thereby disqualified to serve proc¬ 
ess. 22 The sheriff cannot legally serve or execute 
process on his deputy 23 even though such process is 
directed to the sheriff; 24 and the fact that the 
sheriff attached property before the owner was ap¬ 
pointed deputy does not authorize him to serve the 
execution after such appointment. 25 Likewise, it 
is not proper for one deputy to serve process m a 
cause to which another deputy of the same sheriff 
is a party. 26 


b. Inability 

Inability to act by reason of physical Illness does not 
excuse a sheriff or constable for failure to perform the 
duties of his office. 

The physical illness of a sheriff will not excuse a 
failure to perform the duties of his office, since he 
should provide deputies to act in such an emergen¬ 
cy; 27 nor can a constable who retains process in¬ 
trusted to him avoid liability for a failure to per¬ 
form his duties in respect thereof on the ground of 
disability resulting from illness, 28 although it has 
been held that he may in such case relieve himself 
of liability by putting the business into the hands 
of another constable who is qualified to act. 29 On 
the other hand, it has been held that a constable 
cannot relieve himself from liability for failure to 
return an execution by turning over the writ to an¬ 
other constable. 30 The inability of an officer to 
serve process in a particular case is discussed in 
Process § 28 c. 


B. PARTICULAR POWERS AND DUTIES 


§ 42. Conservation of Peace and Arrest of 
Offenders 

a. Sheriffs 

b. Constables 

c. Concurrent or conflicting powers and 

duties 

a. Sheriffs 

Sheriffs, and their deputies or undersheriffs, are peace 
officers, and, as such, exercise the powers and per¬ 


form the duties of police officers, Including the enforce¬ 
ment of the criminal law and the conservation of the 
peace. 

At common law and under statutes declaratory 
thereof, sheriffs 31 and deputy sheriffs and under¬ 
sheriffs 32 are peace officers. The duties of a sher¬ 
iff are in a large measure the same as are imposed 
on police officers, 33 he necessarily exercises police 
powers 34 and must enforce the laws enacted for the 
protection of the lives, persons, property, health, 
and morals of the people 35 Accordingly, a sheriff 


18. Or—In re Hampson's Estate, 
223 P 2d 1039, 190 Or 279, 

19. Colo—Montez v. People, 132 P. 
2d 970, 110 Colo 208 

Disqualification of officer or deputy 
to serve process generally see 
Process § 28 b. 

20. Hawaii—Coulter v. Sterling, 33 
Hawaii 621. 

21. Hawaii —Coulter v. Sterling, 
supra. 

22. Ga—Lightner v. Belk, 174 SE 
349, 178 Ga. 766. 

Sher-ff making levy 

In suit to enjoin sale under execu¬ 
tion, sheriff, joined as party defend¬ 
ant merely because he was officer 
who made levy, was not disqualified 
to serve process on other defendants. 
—Lightner v Belk, supra. 

23. Me.—Dane v. Gilmore, 51 Me 
544. 

57 CJT. p 779 note 81. < 

24. Me.—Dane v. Gilmore, supra. 

25. Me.—Dane v. Gilmore, supra. r 


26. Mass —Gage v. Graffam, 11 
Mass 181. 

57 C J. p 779 note 84. 

27. Ill —Freudenstein v McNeir, 81 
Ill. 208. 

Iowa.—Evans v Thurston, 4 N W 
895, 53 Iowa 122 

28. Ill—Freudenstein v. McNeir, 81 
Ill 208 

Mo—Campbell v. Luttrell, 13 Mo. 
27 

29. Iowa—Evans v Thurston, 4 N 
W 895, 53 Iowa 122 

57 C.J. p 779 note 88. 

30. Ill —Calhoun County Court v 
Buck, 27 Ill. 440 

57 C.J. p 779 note 89. 

31. Fla—Fields v. State, 36 So 2d 
919, 160 Fla. 877 

N.C.—Wilson v Town of Mooresville, 
22 S E 2d 907, 910, 911, 222 NC. 
283 

48 C J p 776 note 86 

Chief law-enforcement officer 
The sheriff is the chief law-en¬ 
forcement ofllcer 6f the county. 
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N C.—Southern Ry Co v. Mecklen¬ 
burg County, 56 S E 2d 438, 231 N 
C 148 

Ohio—In re Sulzmann, 183 NE 531, 
125 Ohio St 594 

32. Fla—Fields v. State, 36 So 2d 
919, 160 Fla 877 

48 C.J p 776 note 87. 

33. 1ST Y —Pearce v. Stephens, 45 N. 
Y S 422, 18 App Div 101, affirmed 
48 NE 1106, 153 N.Y. 673. 

34. N.Y—Pearce v. Stephens, supra 

35. Ga —Corpus Juris quoted in 
Elder v. Camp, 18 S.E 2d 622, 625, 
193 Ga. 320. 

Minn—In re Olson, 300 NW. 398, 
211 Minn 114. 

N C —Southern By Co v Mecklen¬ 
burg County, 56 S E 2d 438, 231 N 
C 148 

57 C J. p 779 note 93 
Deputy sheriffs have the same re¬ 
sponsibility for the proper discharge 
of duties relating to the public peace 
and enforcement of law as the sher¬ 
iffs who are their principals.—Mur- 
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must enforce the criminal law* 36 He is under a 
legal duty to investigate crimes, 37 to suppress 
them, 83 and, in a proper case, to arrest and prose¬ 
cute persons who commit them. 39 It is also his 
right and duty to arrest all persons, with their 
abetters, who oppose the execution of process 40 
As a peace officer it is the sheriff's duty to act as a 
conservator of the peace within his county, 41 using, 
however, such force as may be necessary to preserve 
the peace. 42 So it is his duty to prevent breaches 
of the peace 43 and assaults and batteries, 44 to sup¬ 
press an affray, 45 a riot, 46 an insurrection, 47 or an 
unlawful assembly, 48 and to arrest one provoking 
an assault. 49 

In the discharge of his duty to prevent and sup¬ 
press breaches of the peace and other offenses, the 
sheriff is bound to use all the means provided by law 
to accomplish such end, 50 and he cannot shut his 
eyes to what is common knowledge in the com¬ 


munity, or purposely avoid information, easily ac¬ 
quired, which will make it his duty to act. 51 He is 
under a duty to be active and vigilant, 52 to exercise 
initiative, 53 to be reasonably alert with respect to 
possible violations of law, 54 and to use all proper 
efforts to secure obedience to the law 55 The ef¬ 
forts of a sheriff to obtain a confession from a 
prisoner should be directed to the one purpose of 
getting a truthful statement without regard to 
whether or not the statement will lead to a convic¬ 
tion. 56 

b. Constables 

A constable is a peace officer with limited powers, 
having the authority and -duty to arrest offenders against 
the law; but he is not required to leave his ordinary 
occupation to seek such offenders. 

A constable is a peace officer 57 with limited pow¬ 
ers. 58 As such pea-ce officer, a constable has au¬ 
thority, and it is his duty, to arrest offenders against 


ray v Hams, Tex Civ App., 112 S. 
W 2d 1091, error dismissed. 

36. Mo —State, on Inf of McKit- 
tnck v. Williams, 144 SW 2d 98, 
346 Mo. 1003 

Ohio—In re Sulzmann, 29 Ohio N 
P.,N.S„ 92, affirmed 183 NK 531, 
125 Ohio St 694. 

a7. Mo—Maxwell v. Andrew Coun¬ 
ty, 146 S.W 2d 621, 347 Mo. 156 

38. Mo.—Maxwell v. Andrew Coun¬ 
ty, supra. 

39. Mo—Maxwell v. Andrew Coun¬ 
ty, supra. 

Hawaii—Territory v. Desha, 31 Ha¬ 
waii 474 

Violators of National Prohibition Act 
Hawaii—Territory v. Desha, supra. 
Murder 

The duty of arresting and appre¬ 
hending persons charged with mur¬ 
der is on the sheriff—Bnte v Board 
of Sup’rs of Siskiyou County, 68 P.2d 
1007, 21 Cal App 2d 233. 

Person in state penitentiary 
A sheriif is not authorized to exe¬ 
cute a warrant of arrest on a person 
during the time he is confined in the 
state penitentiary and is not re¬ 
quired to request such person's pa¬ 
role or other release for arrest and 
prosecution of another offense—Mc¬ 
Cullough v Hudspeth, 210 P.2d 413, 
168 Kan. 39. 

40. NT.—Coyles v. Hurtin, 10 

Johns. 85. 

41. tT S —McLean v. State of Mis¬ 
sissippi ex rel. Roy, CC.A.Miss., 96 
F.2d 741, 119 A.L.R. 670, certiorari 
denied State of Mississippi ex rel 
Roy v. McLean, 59 S.Ct 84, 305 TJ. 

623, 83 LBd 399. 

Ga.—Corpus Juris quoted lu Elder 


v Camp, 18 SB 2d 622, 625,*193 Ga, 
320 

Minn—In re Olson, 300 NW. 398, 
211 Minn. 114 

Mo —State on Inf. of McKittnck v. 
Williams, 144 S W 2d 98, 346 Mo 
1003 

57 C J p 779 note 94. 

42. Ky —Lusk v Commonwealth, 

164 S W2d 389, 291 Ky 339. 

Ohio.—State v. Coit, 8 Ohio S. & C. 
P. 62, 35 Cine L Bui. 82 

43. Ky—Lusk v Commonwealth, 

164 SW.2d 389, 291 Ky. 339 

57 C.J p 779 note 96 
Arrest 

It was the duty of the sheriff to 
arrest a breaker of the peace, if the 
offense happened within his view.— 
'Corder v. People, 287 P 85, 87 Colo. 
251—57 C.J. p 779 note 99. 

Disorderly conduct 

Sheriff had the right to keep peace 
and to subdue disorderly conduct 
which might be calculated to provoke 
others to commit a breach of the 
peace—Lusk v. Commonwealth, 164 
S.W.2d 389, 291 Ky 339. 

44. Mo —Maxwell v Andrew Coun¬ 
ty, 146 S W 2d 621, 347 Mo. 156. 

45. Mo —Maxwell v. Andrew Coun¬ 
ty, supra 

NT.—Pearce v. Stephens, 45 NT.S. 
422, 18 App.Div. 101, affirmed 48 
N.E. 1106, 153 N.T. 673, 

46. Mo,—Maxwell v. Andrew Coun¬ 
ty, 146 S.W.2d 621, 347 Mo. 156. 

47. Mo.—Maxwell v. Andrew Coun¬ 
ty, supra. 

48. Mich.—Scougale v. Sweet, 82 N. 
W. 1061, 124 Mich 311. 

57 C.J. P 779 note 98. 

49. Fla—Fields v. State, 36 So,2<3 
919, 160 Fla. 877 
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50. Tenn—State v Keichman, 188 
SW. 225, 597, 135 Tenn. 653, 685, 
Ann Cas 1918B 889 

51. Minn.—In re Olson, 300 NW. 
398, 211 Minn. 114. 

Ohio.—In re Sulzmann, 29 Ohio N.P, 
NS, 92, affirmed 183 NE 631, 125 
Ohio St 594. 

57 C J. p 779 note 3. 

Failure to see obvious 

Sheriff's statutory duties and his 
obligations to the public cannot be 
discharged by willful failure to see 
the obvious—In re Olson, 300 N.W. 
398, 211 Minn. 114. 

52. Minn.—In re Olson, supra. * 

53. Minn.—In re Olson, supra. 

Mo —Farmers’ Mut Fire Ass'n v. 
Hunolt, App, 81 S.W 2d 977. 

54. Minn.—In re Olson, 300 N.W. 
398, 211 Minn. 114. 

Sheriff is not entitled to wait until 
violations of the law come to his 
personal knowledge, but must follow 
up information received from any 
source. 

Minn.—In re Olson, supra. 

Mo —Farmers' Mut. Fire Ass’n v. 
Hunolt, App., 81 SW.2d 977. 

55. Minn.—In re Olson, 800 N.W. 
398, 211 Minn 114. 

56. Mo—Farmers* Mut Fire Ass'n 
of Shelby County v. Hunolt, App, 
81 S.W.2d 977. 

57. N.C.—Wilson v. Town of Moores- 
ville, 22 S B.2d 907, 222 N.C, 283. 

Pa.—Kirkpatrick v. Alan Wood Steel 
Co., 12 A.2d 22, 23, 838 Pa 120- 
In re Borough High Constables, 
Quar.Sess., 32 Del.Co. 335. 

57 CJ. p 780 note 4—48 C.J. p 776 
note 77. 

58. N C —Wilson v. Town of Mooras- 
ville, 22 S.E.2d 907, 222 N.C. 283. 
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the law, 59 but he is not required to leave his ordi¬ 
nary occupation to act as a detective and search for 
offenders, 60 and it is not a neglect of official duty 
for a constable to fail to cause the prosecution of 
persons for misdemeanors not committed m his 
presence. 61 A deputy constable who is hired and 
paid by the state has no right to hire out his serv¬ 
ices and talents to a defendant in a state case. 62 

c. Concurrent or Conflicting Powers and Duties 
* 

The sheriff may properly assume that local authorities 
are enforcing the law, but where the primary duty of 
law enforcement is his, if he has reason to believe that 
local enforcement Is lacking he must undertake such 
enforcement. The authority of the sheriff is superior to 
that of a constable and In case of conflict It is the con¬ 
stable’s duty to yield. 

While the sheriff may, in the absence of informa¬ 
tion to the contrary, assume that a local police de¬ 
partment will do its duty in enforcing the law, 63 
the primary duty of such enforcement is his 64 and 
'Cannot be altered by custom. 66 So the sheriff may 
leave local law enforcement in local hands only as 
long as reasonable efforts in good faith are made, 
by the local police authorities, to enforce the law; 66 
but if he ha? reason to believe that the police force 
is neglecting its duty or is in league with offenders 
he must inform himself, 67 and if he knows that 
city officials are deliberately ignoring or permitting 
violations of law his duty to prevent and suppress 
offenses is the same as though there were no 
municipality and no police force. 68 So, where it is 
the duty of both the mayor of a city and the sheriff 
of a county to maintain peace, the sheriff cannot 
justify his failure on the ground that it was the 
duty of the mayor. 69 A constitutional provision 
giving the attorney general direct supervision of 


sheriffs does not contemplate absolute control and 
direction of such officials 70 or permit them to avoid 
or evade the duties and responsibilities of their of¬ 
fice by permitting a substitution of judgment. 71 A 
sheriff is not authorized to yield the general con¬ 
trol of his office and duties to the attorney general 
under a constitutional provision making it the duty 
of that official to prosecute cases when m his opin¬ 
ion the law of the state is not being adequately en¬ 
forced in any county, 72 Neither the creation of the 
office of state commissioner of prohibition nor the 
employment of a county prohibition officer by the 
prosecuting attorney pursuant to statute relieves 
the sheriff of the county from his duty to enforce 
the prohibition law, 73 and a constable is not deprived 
of his common-law powers as conservator of the 
peace by a statute establishing a police force. 74 

Conflict of authority of sheriff and constable. The 
sheriff’s authority is superior to that of a consta¬ 
ble, 76 and he has a right, and it is his duty, if he 
holds a felony warrant -against a person held by a 
constable under a misdemeanor warrant, to take 
such person into his custody if he deems it neces¬ 
sary, and it is the duty of the constable to yield to 
the sheriff’s superior authority 76 

§ 43. Attendance at Inquests and Meetings of 
County Board 

A sheriff la not required to attend an inquest under 
a statute making it the duty of a constable to do so. 
Where a statute so provides, a sheriff, when so ordered, 
must attend meetings of a county board. 

Where a statute makes it the duty of a constable 
to attend a coroner’s inquest, >and provides for the 
calling of a householder when the constable cannot 


£9. Okl —Beck v. Sulser, 150 P. 107. 
48 Okl 187. 

Pa—In re Borough High Constables, 
Quar Sess, 32 Del Co. 335. 

57 C.X p 780 note 5. 

•60. Mass—Hartley v. Granville, 102 
NE. 942, 216 Mass. 38, 48 LRA., 
N.S., 392, Ann Cas 1915A 725 

•61. Cal.—-Ferguson v Kern County 
Super. Ct, 147 P. 603, 26 CaLApp. 
554. 

•62. Mp.—Carey v. Gossom, 218 S.W. 
917, 204 Mo..A.pp r 695 

•63. Mo—State on Inf. of, MpKit- 
trick y., Williams, 144 S.W.2d 98, 
346 Mo, 1003. 

'Tenn.—-State v. Reichman, 188 SW. 
225, 597, 135 Tenn 653, 6$5. 

*64. Mo. 1 —Staftoe i on Inf < of McKit- 
trjck v. Williams, 144 SW*2d ?8, 
346 Mol’ I0p? ?rr ' *, 

•65. Mo.—Jstate on Inf. of MJcKit- 
;tipk Vt, Mpmataxar, supra; ' / , / A 


Leaving local policing* to local au¬ 
thorities 

A sheriff’s custom to leave local 
policing to local enforcement officers 
cannot alter his responsibility under 
the law —State on Inf. of McKittrick, 
v. Williams, supra. 

66. Mo —State on Inf. of McKit- 
tnck v. Williams, supra. 

67. Tenn.—State v. Reichman, 188 
S.W. 225, 597, 135 Tenn. 653, 685. 

68. Mo —State on Inf. of McKit¬ 
trick v. Williams, 144 S.W 2d 98, 
346 Mo. 1003. 

57 ,CX p 780 note 11. 

Insufficient excuses 

Where the sheriff has knowledge of 
local violations and negligence of lo¬ 
cal officers It is no excuse for'his own 
neglect that ho is engaged'in'other 
duties, that he has not a sufficient 
staff for proper 1 enforcement, or that 
■Ke.reMfes on the advicehis statu¬ 

£13 


tory attorney.—State, on Inf of Mc¬ 
Kittrick, v. Williams, supra. 

69. U.'S—Niles-Bement-Pond Co. v. 
Iron Molders' Union, D C Ohio, 246 
F. 851, reversed on other grounds 
258 F. 408, 169 C.C.A 424, affirmed 
41 SCt. 39, 254 US 77, 65 LEd 
145. 

70. Cal.—People v. Brophy, 120 P,2d 
946, 49 Cal.APP.2d 15. 

71* Cal—People v Brophy, supra. 

72. Cal—People v. Brophy, supra. 

73. WVa.—State v. Greenbrier 
County Court, 117 SB. 135, 93 W. 
Va. 481. 

74. Mich—All or v. Wayne County, 
4 NVW. 492, 43 Mich. 76. 

75. Kan—State v. McCarty, 179 P. 
309, 104 Kan 301, 3 ALR. 1283. 

57 C.X p 780 note 15. 

76. Kan.— State v. McCarty*, supra. 
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act, it is not the sheriff’s official duty to attend an 
inquest. 77 

Attendance of the sheriff or other officer at court 
is considered in Courts § 169; the rights, powers, 
and duties of sheriffs and constables as such at¬ 
tendants are discussed supra § 35. 

Meetings of county board. Under a statute au¬ 
thorizing a county board of review to make orders, 
and requiring the sheriff to obey them, a sheriff, 
when ordered by the board to attend its sessions, 
must obey the order. 78 

§ 44. Service, Execution, and Return of Proc¬ 
ess 

a. In general 

b. Authority as affected by direction of 

process 

c. Time for execution 

d. Mode of executing process 

e. Diligence required 

f. Return 

a. In General 

The power of a sheriff or constable, to serve process 


is wholly statutory. When such power and duty are con¬ 
ferred on a sheriff or constable he must serve all process 
delivered for that purpose, provided it appears on its 
face to have Issued from competent authority, with legal 
regularity, and such service is within the lawful powers of 
his office. 

With respect to the execution of process, the pow¬ 
er possessed by the sheriff 79 or constable 80 is wholly 
statutory, and no power exists m him except such 
as is expressly so conferred or may be fairly im¬ 
plied from the provisions thereof. 81 Where such 
power is conferred on* a sheriff, the service of proc¬ 
ess is one of the ministerial duties pertaining to his 
office, 82 and he can deputize another to make such 
service. 83 Where the power and duty to serve or 
execute process are conferred on a sheriff or con¬ 
stable, he must serve or execute all process de¬ 
livered to him for that purpose, 84 which appears on 
its face to have issued from competent authority, 85 
and with legal regularity, 86 and the service or execu¬ 
tion of which is within the lawful powers of his 
office. 87 This duty is not affected by any private 
knowledge which he may have concerning the ex¬ 
istence of the cause of action to which the process 
relates 88 or the validity of the proceedings in which 
the process was issued; 89 nor can a sheriff refuse 


77 . Mo—Hagener v Pulitzer Pub 
Co, 158 S.W. 54, 172 MoApp 436 

78 . Xnd —Boone County v Lewis, 
144 NE 623, 81 XndApp 601. 

79. Mo —State ex rel Madden v 
Fadberg, 101 SW2d 1003, 340 Mo. 
667 

57 CJ P 781 note 36—50 C J. p 470 
note 52. 

Power of officer or deputy to serve 
process generally see Process § 28 

80. Old.—National Surety (Co v. 
Bounds, 60 P.2d 185, 174 Okl 111. 

Pa—Kreiling v, Treffinger, 14 Pa. 
Dist 357. 

Utah —Rich v Industrial Commis¬ 
sion, 15 P 2d 641, 80 Utah 511 
Same powers and duties as sheriff 
Under statute a constable has the 
same powers and duties as the sher¬ 
iff with respect to the execution of 
civil process—Medlm v. Seideman, 
88 SW 250, 39 Tex Civ App 553—57 
C.J. p 781 note 38. 

81. Mo —State ex rel. Madden v 
Padberg, 101 S.W 2d 1003, 340 Mo, 
667. 

Okl—National Surety Co v. Bounds, 
50 P.2d 185, 174 Okl. 111. 

57 C.J. p 781 note 37. 

Special oons table 

Statute authorizing Justice of 
peace to appoint constable for “spe¬ 
cial purposes" was construed to mean 
for purpose of certain cases then 
pending before justice making such 
appointment when one or more of 
conditions mentioned in statute ex¬ 
isted; hence constable appointed by 


one justice had no authority to exe¬ 
cute process issued by another—Na¬ 
tional Surety Co v. Bounds, supra. 

82. Ga —Davis v Lexington Bank, 
116 SE. 56, 29 Ga. 454. 

50 C J. p 470 note 51 

83. Pa—Aversa v Aubry, 154 A 
311, 303 Pa 139 

Authority of deputy to serve process 
see supra § 37 

84. U.'S —In re Garner, DCPa, 10 
FSupp 380 

Ark — Corpus Juris cited in J B. 
Pearson Flour & Feed Co v Pitt¬ 
man, 95 S.W. 2d 1143, 1144, 192 
Ark 1062 

Colo,—Goldsmith v. McAnally, 20 P 
2d 1009, 92 Colo 384. 

Fla—Cassady v Sholtz, for Use and 
Benefit of Edwards, 169 So 487, 
124 Fla 718 

Minn—Hoppe v Klappench, 28 NW 
2d 780, 224 Minn 224, 173 ALR 
819 

Mont—Harri v. Isaac, 107 P 2d 137, 
111 Mont. 152. 

N D —Gilbertson v. Helle, 290 NW. 
269 , 69 ND 735. 

Or—In re Hampson's Estate, 223 P. 

2d 1039, 190 Or 279 
Wash—Ladd v. Miles, 17 P.2d 875, 
171 Wash 44 
57 C J. p 781 note 40. 

85. Anz—Schuster v. Merrill, 106 
P 2d 192, 56 Ariz 114 

Cal—First Nat. Bank v McCloy, 297 
P 571, 112 Cal App. 665. 

Minn.—Hoppe v. Klappench, 28 N.W. 
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2d 780, 224 Minn. 224, 173 A.L R. 
819. 

Mont—Harn v Isaac, 107 P 2d 137, 
111 Mont 152. 

ND— Gilbertson v. Helle, 290 N.W. 

269, 69 ND 735. 

57 C J p 781 note 41. 

Subpoena issuing from office of pro- 
thonotary or court clerk 
A constable cannot be compelled 1 
to serve a subpoena issued from the 
office of the prothonotary or by the 
clerk of the court of Quarter sessions 
for the attendance of witnesses at 
court.—Kottcamp v. York County, 28 
Pa Super 96. 

86. Ariz—Schuster v. Merrill, 106. 
P 2d 192, 56 Anz. 114. 

Cal—First Nat. Bank v. McCoy, 297 
P. 571, 112 Cal.App. 665. 

Minn.—Hoppe v. Klapperlch, 28 N.W. 
2d 780, 224 Minn. 224, 173 A.L.R. 
819 

Mont—Ham v. Isaac, 107 P.2d 137, 
111 Mont 152 

ND—Gilbertson v Helle, 290 N.W. 
269, 69 N.D 735. 

Okl—Pappe v. Law, 35 F.2d 941, 169 
Okl 15, 95 A.L.R. 939. 

57 C.J. p 781 note 42. 

87. Fla.—Johnson v. Price* 36 So. 
1031, 47 Fla. 265 

57 C J. p 781 note 43 

88. Conn—Watson v. Watson, 9* 
(Conn. 140, 23 Am.D $2 4. 

89. Minn.—Hoppe v. Klapperich, 28 
NW.2d 780, 224 Minn, 224, 173 A, 
LR. 819. 

N.Y.—Clearwater v. Brill* 4* Hun 728,-. 
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to serve a process regularly issued to him because 
in his opinion it is irregular 90 or should not have 
been issued. 91 On the other hand, he may refuse to 
execute process which is illegal on its face, 92 or 
appears to have been issued without jurisdiction, 93 
or to have been issued on a void judgment. 94 

Conflict of authority . A process of one court to 
its officer may not be served by a manual interfer¬ 
ence with the possession of property m the custody 
of an officer of another courf by virtue of its proc¬ 
ess. 95 Where a conflict arises between a sheriff act¬ 
ing under process of a state court and a United 
States marshal who has made a subsequent levy on 
the same property, the sheriff must either apply to 
the state court to be protected or petition the feder¬ 
al court to order its officers to withdraw. 96 

Arrest under body execution . Under a statute 
providing that constables shall serve all lawful 
process issued and legally directed to them, a con¬ 
stable is authorized to arrest a debtor under an exe¬ 
cution against his body. 97 A sheriff is not bound to 
arrest defendant on a capias ad satisfaciendum, 
lodged with him for fixing his bail, even if he can 
arrest him as well as not. 98 

Deprivation of right to execute process. An in¬ 
ferior court cannot arbitrarily refuse to place proc¬ 
ess in the hands of a regularly appointed and com¬ 
petent constable for execution. 99 

Execution of writ of assistance . A sheriff is 
bound to execute a properly issued writ of assist¬ 
ance, 1 and cannot refuse to do so on the ground that 


the person in possession has a better title than the 
claimant under the writ. 2 

Marking day of receipt on process . Under a stat¬ 
ute making it the duty of the sheriff to mark on 
each process the day on which he received it, a sher¬ 
iff is bound to mark the true date on a writ placed 
in his hands for execution. 3 

Order of execution . Where two or more writs 
against the same defendant are placed in the hands 
of the sheriff, it is his duty to execute them m the 
order m which he received them. 4 

b. Authority as Affected by Direction of Process 

The authority of a sheriff or constable to serve proc¬ 
ess is derived from its being addressed to him. 

A sheriff's power to serve process is derived from 
its being addressed to him, 5 and, as a general rule, 
he has no authority to serve process which is not 
directed to him. 6 A constable cannot execute proc¬ 
ess addressed to the sheriff, 7 although the sheriff 
delivers it to him, 8 unless he is appointed a deputy 
sheriff for the purpose. 9 Likewise, the sheriff can¬ 
not serve process addressed to a constable 10 unless 
the statute so provides 11 Where process directed 
to “any constable or other lawful officer of the coun¬ 
ty" comes into the hands of the sheriff, he must exe¬ 
cute it. 12 

A sheriff of one county cannot legally serve proc¬ 
ess directed to the sheriff of another county. 13 
Similarly, a constable of one county cannot serve 
process directed to the sheriff or any constable of 
another county. 14 


reversed on other grounds 63 NT. 
627—People v. Warren, 6 Hill 440. 

■90. Minn.—Hoppe v. Klappench, 28 
NW2d 780, 224 Mmn 224, 173 AL 
K. 819. 

NT.—Lamont v. Fitzgerald, 26 N.Y. 

)S 2d 888, 176 Misc 534. 

Pa—Taggart v Schrumpf, 46 Pa. 

Dist & Co. 282. 

57 C J. P 782 note 46. 

91. Or.—Skulason v. Pratt, 130 P.2d 
17, 169 Or. 617. 

.Sheriff cannot function as court 
"The sheriff cannot set himself up 
as a court of review to determine 
the legality and validity of a writ 
regular upon its face.*’—Pappe v 
Law, 35 P.2d 941, 943, 169 Okl. 15, 
95 AL.R. 939. 

92. U S —Allen v. Clark, D.C.Cal., 
22 FSupp. 898. 

93. U.S—Allen v Clark, supra. 

94. £al.—Magnaud v. Traeger, 226 
P. 990, 66 Cal App 526. 

. N.Y.—Cornell v. Barnes, 7 Hill 35 


95. N.Y.—Dunlop v Patterson Fire 
Ins. Co, 74 NY. 145, 30 Am It 283 

96. U S —The Circassian, D C.N.Y , 
5 FCas No 2,721, 1 Ben. 128. 

97. Mass.—Dalton-Ingersoll Co. v 
Hubbard, 54 N.E. 862, 174 Mass 
307. 

98. N J —Van Winkle v. Ailing, 17 
N J Law 446 

99. Ala—Woods v. Wood, 122 So 
835, 219 Ala 523 

1. Wash—State v Frandsen, 30 P 
2d 371, 176 Wash 558. 

57 C J. p 785 note 21. 

2. Wis.—State v. Giles, 10 Wis. 101 

3. Tenn—Cherry v. Kennedy, 232 
SW 661, 144 Tenn. 320. 

57 C J. p 782 note 63. 

4. Wis —Knox v Webster, 18 Wis. 
406, 86 Am.D. 779. 

57 C.J. p 782 note 64. 

5. Mont —Merchants Credit Service 
v. Chouteau County Bank, 114 P.2d 
1074, 112 Mont 229. 

6. Kan.—Home Owners’ Loan Cor¬ 
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poration v. Clogston, 118 P.2d 568, 
154 Kan 257. 

7. Ark.—Winkler v. State, 32 Ark- 
539. 

N C —McGloughan v Mitchell, 36 S 
E 164, 126 N.C. 681. 

8. Warrant of arrest 

Ark.—Winkler v. State, 32 Ark. 539. 

9. Ark—Winkler v. State, supra. 

10. N C —McGloughan v Mitchell, 
36 S E 164, 126 N.C. 681. 

11. Mich.—Foster v. Wiley, 27 Mich. 
244, 15 AmR. 185. 

12. N C.—McGloughan v. Mitchell, 
36 SE 164, 126 NO. 681. 

13. Ga—W. T Rawleigh Co. v 
Greenway, 26 SE.2d 458, 69 Ga 
App 590—Caldwell v. Alexander 
Seed Co., 87 S E 843, 17 Ga App. 
571. 

Mont.—Merchants Credit Service v. 
Chouteau County Bank, 114 P.2d 
.1074, 112 Mont. 229 
Tex,—Hitt v. Bell, Civ.App, 111 S. 
W.2d 1164 

14. Tex.— Hitt v. Bell, supra. 
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c. Time for Execution 

As a general rule a sheriff should execute a writ 
without delay and within a reasonable time after he re¬ 
ceives it. 

As a general rule a sheriff should execute a writ 
without delay and within a reasonable time after he 
receives it, 15 although it has been held that in the 
absence of special circumstances a sheriff has un¬ 
til the return day in which to make service of proc¬ 
ess. 16 At any rate, in the absence of directions by 
plaintiff in the writ 17 or knowledge of special cir¬ 
cumstances requiring greater diligence, 18 execution 
of the writ within the time allowed by law is suffi¬ 
cient 19 Where a sheriff has knowledge or reason¬ 
able ground to believe that there will be danger of 
loss to the creditor through delay in the execution 
of a writ, it is his duty to execute it immediately. 20 

<L Mode of Executing Process 

(1) In general 

(2) Direction as to mode 

(1) In General 

A sheriff should execute process In such manner as 
to do as little mischief as possible. 

A sheriff should execute every writ put in his 
hands m such a manner as to do as little mischief 
as possible, 21 and where he acts wrongfully or 
causes unnecessary hardship the process affords him 
no protection, as considered infra § 127, and he is 
liable for the resulting damages as discussed infra 
§ 62. An officer is not required to declare by what 
authority he acts until his authority is questioned. 22 

Use of force . In executing a writ of assistance 
the sheriff has the right to use such force as is 


reasonably necessary to effectuate such process. 22 
The rule is well established, however, that a sheriff 
or constable may not break into or forcibly enter a 
dwelling house for the purpose of seizing goods 
under attachment, as discussed m Attachment § 
216, execution, discussed in Execution § 96 a, or 
other process, in Process § 34 d; and if he does so 
he will be liable for damages, as discussed mfra § 
62. 

(2) Direction a$ to Mode 

(a) Directions of party or attorney 

(b) Duty in absence of directions 

(c) Application to court for directions 

(a) Directions of Party or Attorney 

The sheriff is bound to follow the directions of the 
party procuring the process or his attorney as to how it 
shall be executed, at least where such directions are not 
in conflict with the law. 

The party at whose instance certain process or 
writs, such as attachment or executions, have is¬ 
sued, or his attorney, has the right to give the sher¬ 
iff directions as to how they shall be executed, 24 
which directions, when not m conflict with the law, 
the sheriff is bound to follow, 25 and the officer is 
not bound, in such case, to execute the process or 
writ in any manner other than according to the di¬ 
rections given him. 26 It is not the duty of the sher¬ 
iff on an execution against one person to levy on 
the property of another, 27 or to apply firm property 
to the satisfaction of an execution against one of the 
partners, 28 even though plaintiff may direct him to 
do so. 

Conflicting directions. If the execution plain- 


13. Okl —Pappe v. Law, 35 P 2d 
941, 169 Okl 15, 95 ALR 939 
Or—Skulason v. Pratt, 130 P 2d 17, 
169 Or. 617 

Wash—State v. Frandsen, 30 P.2d 
371, 176 Wash. 558. 

57CJ p 782 note 58 
Prompt action 

It is the sheriff's duty to act 
promptly and in accordance with 
the mandate of the court—Skulason 
v. Pratt, 130 F.2d 17, 169 Or. 617. 

“Reasonable celerity” 

Or.—-Skulason v. Pratt, supra. 

Xt Is improper for a sheriff to modi¬ 
fy the writ delivered to him for ex¬ 
ecution as to the time of such execu¬ 
tion.—Skulason v. Pratt, supra. 

10. Ill.—Sarelas v. Fagerburg, 46 IT. 
£3.2d 690, 316 IllApp. 606. 

17. Conn.—Tucker v. Bradley, 15 
Conn. 46. 

Ill.—Corpus Juris quoted in Sarelas 


V. Fagerburg, 45 N.E 2d 690, 696, 
316 IllApp. 606. 

18. Ill.—Corpus Juris quoted in 
Sarelas v Fagerburg, 45 NE2d 
690, 696, 316 Ill.App 606. 

57 C.J. p 782 note 62. 

19. Ill.—Corpus Juris quoted in 
Sarelas v. Fagerburg, 45 N.E,2d 
690, 696, 316 Ill.App. 606. 

; 57 C.J. p 782 note 61 

20. Mirm —Guiterman v. Sharvey, 48 
N.W. 780, 46 Minn. 183, 24 Am.S.R. 
218 

57 C.J. p 782 note 62. 

21. Mich.—Handy v Chppert, 15 N. 

W. 507, 50 Mich. 355 

N.M—Gallegos v. Sandoval, 106 P. 
373, 15 NM. 216. 

22. Conn.—Tierney v. Martone, 101 
A 497, 92 Conn. 93. 

23. Wash.—State v. Frandsen, 30 P. 
2d 371, 176 Wash. 558. 

24. Vt. —Corpus Juris cited in 
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Gross v. Gates, 194 A. 466, 468, 
109 Vt. 156. 

57 C.J. p 783 note 71. 

Effect of special instructions 
Where a party assumes to give to> 
a sheriff special instructions differ¬ 
ent from his legal duty with respect 
to execution of process in his hands, 
the officer ceases to be a public offi¬ 
cer and becomes a private agent.— 
Gross v. Gates, 194 A, 465, 109 Vt. 
156. 

25. Vt.—Corpus Juris oited in 

Gross v. Gates, 194 A. 465, 468, 109 
Vt. 156. 

57 C.J. p 783 note 71. 

26. Vt,—Gross v. Gates, 194 A. 465, 
109 Vt. 156. 

57 C.J. p 783 note 72. 

27. Ill.—Swan v. Gilbert, 67 Ill.App. 
236, affirmed 51 N.E. 604, 175 Ill. 
204. 67 Am.S.R. 208. 

28. Ill.—Swan v Gilbert, supra. 

57 C.J. p 783 note 74* 
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tiff and his attorney give contrary directions, those 
of plaintiff must be followed. 29 

Ownership of judgment; assignment . The sher¬ 
iff is not bound to obey the directions of a person 
other than the owner of the judgment on which the 
writ was issued, or his attorney, although such per¬ 
son claims an interest in the judgment; 30 but where 
the sheriff has notice of the assignment of the judg¬ 
ment he cannot take instructions from plaintiff’s at¬ 
torney, but must obey his execution and conform 
to the rules of law with regard to it, except as 
otherwise instructed by the assignee. 31 

Revocation of attorney’s authority. After a sher¬ 
iff has notice of the revocation of the authority of 
the attorney by whom the execution was issued, he 
must obey his execution and conform to the rules 
of law applicable to it, except as instructed by plain¬ 
tiff himself. 32 

(b) Duty m Absence of Directions 

In the absence of directions, a writ is to be served 
according to its precept, and agreeably to its direction, 
if the officer can find property by the exercise of reason¬ 
able diligence. 

Where an officer receives a writ without any spe¬ 
cial directions, he is bound to execute it according 
to its precept, 33 and agreeably to its direction, 34 
if he can find property by the exercise of reasonable 
diligence. 35 

(•c) Application to Court for Directions 

The court will not direct or advise the sheriff as to 
the manner of executing process. 

The court will not direct the sheriff in what man¬ 
ner he sh&ll execute process, 36 nor will it advise 
the sheriff by ordering him to do particular acts as 
being essential and proper to the rightful perform¬ 
ance of his duty, 37 but the, sheriff must act on his 


own responsibility 33 

e. Diligence Required 

A sheriff must use due diligence In executing process; 
but he is not required to use all possible efforts in any 
particular case. 

Where a sheriff has m his hands a summons to 
serve or a writ to execute, he must in good faith 
make all reasonable effort and use due diligence to 
find defendant, or discover property subject to the 
writ, and serve or execute such process in the most 
effective manner, 39 but he is not required to use 
all possible efforts to execute process m any par¬ 
ticular case, 40 since he might thereby lose the op¬ 
portunity of executing other process in his hands. 41 

f. Return 

The sheriff or constable Is under the duty to return 
process of a nature requiring a return, and, on hfs re¬ 
fusal, the court will compel him to do so. 

Where the process is of a nature requiring a re¬ 
turn, it is the duty of the sheriff or constable to re¬ 
turn it, 42 whether or not executed; 43 and the of¬ 
ficer does not fulfill this duty by sending the return 
by mail without paying the postage thereon. 44 An 
agreement by the execution creditor with the officer 
to postpone the sale after a levy issued by a justide 
of the peace does not absolve the officer from his 
duty to return the writ 45 If the sheriff refuses to 
return a writ, the court will compel him to do so, 46 
and if he makes an evasive return he may be re¬ 
quired to perfect it according to the facts of the 
case; 47 but a special return showing what property 
was sold cannot be compelled. 43 In garnishment 
proceedings, the sheriff, after making his return, 
has no further duty to perform. 49 A sheriff may 
be permitted to amend his return according to the 
truth of the case, provided rights acquired under it 
are not thereby prejudiced. 60 Where the sheriff 


29. Wash—Murray v. Meade, 32 P. 
780, 5 Wash, 693 

30. Tex.—Daugherty v. Moon, 59 
Tex. 397. 

31. N.Y i —Robinson. v. Brennan, 90 
NY. 2Q8. 

32. N.Y^—Robinson v. Brennan, su¬ 
pra. . 

33. Vt^—Gross v, ( Gates, 194 A. 465, 

109 Vt. 156—■Hill v, Pratt, 29 ,Vt 
U9. , 

34. Vt—Gross v. Gates, *94 A- 465, 
109 Vt 156—Hall y,' Prat*, '29 ( Vt. 
119. 

SB'.’ -fa—-HftTv. 'prati, supra.' 

36. N.Y.—Bowjp;. v v t Brahe,«ill N.Y. 
Super. 676, 2 Abb Pr. 101. ,, 

i > \ * M,/' rf-r/MM ,fi!i / i *, 'I iU 

37.i N-T,—Bo^&e Brahe, shprat’ ! 
sa. N.T.—Bo-syle fetkfili,' 1a{ij(rA.' J 


39. Ala—'Davis v. Griffin, 150 So 
326, 227 Ala 390 

57 <3 J p 784 note 89. 

40. Ky —Commonwealth y. GiU, 14 B 

Mon. 17. , 

57 C J. p 784 note 90. ‘ / 

I 41. Ky.—Commonwealth v. Gill, su¬ 
pra 

Moi—State v. Finn, 87 Mo. 310. ' 

42. 'N.Y.—Jenkins v. McGill,' 4 How. 
“ Pr, 205; , 1 

tfcJ * 765 note 25. ' , 

Powers, and duties of, cons table 

' TTndfe^ti 'pa^Ticdl^r statute a con¬ 
stable has the sa^ie powers alnd du¬ 
ties 1 ks the shkrilf with respect to 
^he retiirh' o t 6iVil p^ofcWs.—Medlin 
trl' Seihemarf; 88, Tex.Civ. 

f Ap'p. ’{>53—57 J OJVtfWdL ht>& 36. 
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43. Ala —Brown v. Baker, 9 Port 
503. 

Miss—Beall v. Shattuck, 53 Miss. 
35 8 

44. NY—Jenkins v. McGill, 4 How. 
Pr 205. 

57 C.J p 785 note 27. 

45. Tenn.—CUngman v. Barrett, 6 
Humphr. 20 

46. NY—Bowie v Brahe, 11 N.Y. 
Suj5«r.'676, 2 Abb Pr 161 

47. N Y —Davis v. Weyburn, 1 How 
’ Pt 153.' 

57 C. J ip 785 note 30. 

48. NY.—Shindler v. Blunt, 3 NY. 
Super. 683. 

49. C$.1.—'Johnston v. Jones, 248 P. 

286, 78 Cal.App. 84, r » 

50. Ala.—Clarke v. Gary, 11 Aik. 98. 
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levies on property claimed to belong to defendant 
in the writ, but m the adverse possession of a stran¬ 
ger, he is not bound to make a return of such 
levy. 51 

Time. A statute requiring a return within a 
stated time has been held to be mandatory 52 

“Nihil;” “nihil est;” “nihil est inventus ” 
“Nihil,” 53 “nihil est,” 54 and “nihil est inventus” 55 
are forms of return made by a sheriff when he has 
been unable to serve the writ. 

§ 45 . _ Levy of Attachment or Execution 

a. Attachment 

b. Execution 

a. Attachment 

A sheriff must levy a writ of attachment according 
to its command and nature, taking into his custody the 
goods to he seized. 

In accordance with general rules, a sheriff must 
execute a writ of attachment according to its com¬ 
mand and nature, 56 and he is bound to take into 
his custody the goods to be seized. 57 It is the duty 
of the constable to remove property attached from 
the attachment debtor’s premises within a reasonable 
time, 58 and he has no right to exclude the debtor 
from such premises by permitting such property to 
remain thereon. 59 In levying an attachment, a 
sheriff is not bound to levy on property whereof the 


title is not m doubt, in preference to property as to 
the title to which there is some doubt. 60 Where a 
sheriff or constable finds personal property in pos¬ 
session of the attachment defendant, he may pre¬ 
sume, m the absence of notice to the contrary, that 
the person in possession is the owner of the prop¬ 
erty, and it is his duty to levy on it accordingly. 61 

b. Execution 

(1) In general 

(2) Property to be levied on 

(3) Release of levy; claims by third per¬ 

sons 

tl) In General 

A sheriff must execute a writ of execution pursuant 
to its mandate, and retain or distribute the proceeds as 
ordered by the court. 

The sheriff must execute a valid writ of execution 
pursuant to its mandate, 62 and retain 63 or dis¬ 
tribute 64 the proceeds as ordered by the court. In 
levying an execution it is the duty of the sheriff 
to seize as much of defendant’s goods as will be 
reasonably sufficient, if sold, to satisfy the debt and 
costs. 65 Where the right of exemption is one which 
may be waived or claimed at will, it is the duty of 
the officer to proceed until some claim for exemption 
is lawfully interposed. 66 It is ordinarily the duty 
of a sheriff m levying on goods in execution to take 
them into his possession, 67 or at least to have them 


51- Ky—Commonwealth v. Abell, 6 
J.J.Marsh. 476. 

52. Ark.—J. B. Pearson Flour & 
Feed Co. v. Pittman, 96 SW.2d 
1143, 192 Ark 1062. 

53. Pa—Sherer v Easton Bank, 33 
Pa 134, 138, 139 

“Nihil” defined see 66 C.J.S. p 696 
notes 40, 41. 

54. Pa—Sherer v. Easton Bank, su¬ 
pra 

"Non est Inventus" return has been 

distinguished from a “nihil est” re¬ 
turn—Sherer v Easton Bank, supra 

55. Pa.—Sherer v. Easton Bank, su¬ 
pra. 

56. Md.—First Nat Bank v Corpo¬ 
ration Commission of North Caro¬ 
lina, 167 A. 748, 161 Md. 608, 86 
A.L.R. 1407. 

Levy of attachment generally see 
Attachment §§ 201-243. 

57. Md—First Nat Bank v. Cor¬ 
poration Commission of North Car¬ 
olina, supra. 

Custody and care of property gener¬ 
ally see infra 5 4 6. 

58. Cal,—Stevenson Bros Co. v 
Robertson, 131 P. 326, 21 Cal.App. 
224. 


59. Cal.—Stevenson Bros Co v 
Robertson, supra. 

60. Iowa,—Robinson v, Chapline, 9 
Iowa 91. 

61. Ala—Mattingly v. Houston, 52 
So. 78, 167 Ala. 167. 

62. Ala—Braswell v Watkins, 112 
So. 343, 216 Ala 62. 

Pa—Braun, for Use of Fisher, now 
to Use of Louik v. De Rosa, 194 A. 
514, 128 Ta.Super 318. 

Consideration, of debt 

The levying officer must obey his 
writ and he cannot consider the debt 
out of which the judgment arose.— 
Bell v. Jones, 139 P 2d 884, 104 Utah 
306. 

Effect of statute 

Duty of sheriff is not affected by 
his belief as to the effect of a stat¬ 
ute relieving the judgment debtor of 
liability —Ghent v. State, to Use 
of School Districts, 75 S.W.2d 67, 189 
Ark 747. 

Unsuperseded dismissal of suit to re¬ 
strain execution 

Where decree dismissing suit to 
restrain sheriff from levying execu¬ 
tion was not superseded on appeal, 
sheriff was required to carry the, 
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decree into execution, pursuant to the 
mandate of the court —Choukas v. 
Severyns, 99 P 2d 942, 3 Wash 2d 
71, opinion adhered to 103 P.2d 1106, 
3 Wash 2d 71. 

Recall of execution by clerk does 
not alter text rule.—Braswell v Wat¬ 
kins, 112 So. 343, 216 Ala. 62. 

63. La.—Penn Liberty Oil Co. v. 
Crescent Magnolia Planting & Mfg. 
Co, 132 So. 254, 16 La.App. 670. 

Intervener’s judgment 

The sheriff is under a duty to re¬ 
tain a sufficient amount of the pro¬ 
ceeds of an execution to pay an in¬ 
tervener's judgment under court or¬ 
der requiring such retention.—Penn 
Liberty Oil Co v. Crescent Magno¬ 
lia Planting & Mfg. Co., supra. 

64. Pa—Braun, for Use of Fisher, 
now to Use of Louik, v. De Rosa, 
194 A. 614, 128 IPa Super. 318. 

65. Neb—Bhiers v Gallagher, 22 N. 
W.2d 396, 147 Neb, 97. 

67 C.J. p 784 note 97. 

60. Ind.—Terrell v. State, 66 Ind, 
570 

57 C.J. x> 784 note 99. 

67. Pa.—Commonwealth, to Use of 
French v. Weglein, 24 A.2d 633, 
147 Pa.Super. 257. 
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in sight. 68 The responsibility of the sheriff levying 
on goods for execution to produce them when re¬ 
quired for sale continues after a stay of sale, 69 and 
he continues to have a special property or qualified 
right in such goods while the responsibility itself 
continues. 7 0 

(2) Property to Be Levied on 

In levying an execution it Is the duty of the sheriff 
to levy on any goods or chattels of the judgment debtor 
which are subject to execution and can be found within 
the sheriff's Jurisdiction. 

In levying an execution it is the duty of the 
sheriff to levy on any goods or chattels of the 
judgment debtor which are subject to execution 71 
and can be found within the sheriff’s jurisdiction. 72 
In execution proceedings it is not, however, the 
business of the sheriff to judge, as between parties, 
who is the legal owner of land, but it is proper for 
him to levy on land as the property of him who 
appears to be owner, according to the land records 
of the county. 73 If he finds the property in the pos¬ 
session of the execution defendant, it is his duty to 
take and deliver it as commanded; 74 and, if he finds 
the property in the possession of a third person, he 
must also take and deliver it, unless he can justify 
his refusal to do so by showing that such person 
has a title or right of possession superior to that of 
defendant. 75 Notwithstanding a statute allowing 
defendant in execution to designate the property 
on which the levy shall be made, where defendant 
is absent, and cannot be notified thereof, it is the 
duty of the sheriff to levy on all property not spe¬ 
cifically exempt, 76 and permit defendant to make 
his selection afterward. 77 Where plaintiff in exe¬ 
cution is permitted to point out the property to be 
levied on, it has been held that this is only to aid 
the officer in identifying the property as that of 
defendant, and does impose on him an obligation to 
levy on that particular property in preference to 
other property. 78 On the other hand, it has been 
held that, where specific land is pointed out, it is 
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the sheriff’s duty to levy thereon regardless of 
what he may believe as to the title. 79 

(3) Release of Levy; Qaims by Third Per¬ 
sons 

A sheriff, having attached property and made a re¬ 
turn, has no authority to release such property, even 
though it is exempt. On the filing of an affidavit of claim 
by a third person, under some statutes, a sheriff is under 
a duty to impanel a jury to determine the claimant's title. 

After a sheriff has attached property and made a 
return, he has no authority to release the property, 
even though it is exempt. 80 Under a statute declar¬ 
ing the effect of perfecting an appeal and giving a 
stay bond to be to release from levy property levied 
on under execution issued on the judgment, it has 
been held to be the duty of the sheriff to release all 
property levied on immediately on notice of the per¬ 
fection of an appeal and the filing of the stay bond, 
without regard to the sufficiency of the sureties. 81 
Under a permissive statute a sheriff who is pre¬ 
vented by injunction from selling personal property 
taken m execution may, without becoming, answer- 
able to plaintiff, redeliver such property to the party 
from whom it has been taken. 82 Under some stat¬ 
utes it is the duty of the sheriff to see that a valid 
bond is given for all property which is released from 
levy. 83 

On the filing of an affidavit of claim by a third 
person with the sheriff, under some statutes he is 
under a duty forthwith, 84 or at least before incur¬ 
ring storage charges, 86 to impanel a jury to deter¬ 
mine claimant’s title. 

§ 46. Custody and Care of Property 

It is the duty of the sheriff to keep in his custody 
property of which he has taken possession under any 
process or writ, and within certain limits to do all things 
necessary for its preservation, until it can be lawfully 
disposed of, unless it is necessary to sell it prior there¬ 
to because of its perishable nature. 

It is the duty of the sheriff to keep in his custody 
property of which he has taken possession under 
any process or writ, 86 and within certain limits to 
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*68. Fa.—Commonwealth, to Use of 
French, v. Weglem, supra 

69. Del.—Short v. Landes, 39 A 2d 
17, 3 Terry 510. 

70. Del.—Short v. Landes, supra. 

71. Neb—Ehlers v. Gallagher, 22 N. 
W 2d 396, 147 Neb. 97. 

72. Neb —Ehlers v. Gallagher, su¬ 
pra. 

73. Ky—Hardin v. Grover, 2 S.W. 
64, 8 Ky.L. 260. 

74. N.T —Hoffman v. Conner, 76 N. 

Y, 121. 

75. N.T.—Hoffman v. Conner, supra. 


76. Ill—People v. Palmer, 46 Ill 
398, 95 AmD. 418 

Right of debtor to designate proper¬ 
ty on which to levy writ of execu¬ 
tion see Executions 5 95. 

77. Ill—People v. Palmer, supra. 

78. Ark—Lawson v. State, 10 Ark 
28, 50 Am.D. 238. 

79. Tex —Wilson v. Dearborn, Civ. 
App, 174 S.W. 296, rehearing de¬ 
nied, Civ.App., 179 S.W. 1102. 

80. Idaho.—Roth v Duvall, 1 Idaho 
149. 

,81. Cal.—Sam Yuen v. l^cMann, 34 
P. 80, 99 Cal 497. 


82. Md.—Redding v. Redding, 26 A 
2d 18, 180 Md. 545. 

83. Ga.—Barnett v. Culberson, 8 S 
E 2d 900, 62 Ga App. 582. 

84. N.T.—B Altman & Co v. Broad 
Park Plaza Corporation, 271 N.Y.S. 
317, 241 App.Div. 836 

85. N.T —B. Altman & Co. v. Broad 
Park Plaza Corporation, supra. 

86. Anz—Fidelity & Deposit Co. of 
Maryland v McFadden, 53 P.2d 
1085, 47 Ariz 116. 

Cal—First Nat Bank v. McCoy, 297 
P. 571, 112 Cal App. 665. 
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do all things necessary for its preservation, 87 until 
it can be disposed of m some lawful manner, as by 
sale to satisfy the debt, 88 or by a return thereof 
to the owner, 89 unless it is necessary to sell the 
property before such time because of its perishable 
nature. 90 Likewise, the sheriff does not have the 
right to permit plaintiff to use attached property 
pending litigation. 91 Good faith on the part of a 
sheriff in executing a possessory warrant may re¬ 
quire that he take the property seized before the 
judge or justice who issued the warrant 92 or some 
other judge or justice of the county. 93 

Custody of courthouse and jail. Custody of the 
courthouse is a duty which at common law rests 
on the sheriff as an incident to his general duties, 94 
but under a statute giving a sheriff the custody and 
care of the courthouse and jail of his county, “ex¬ 
cept as otherwise provided,” the sheriff is a mere 
custodian of the building, and he has no estate or 
interest, possessory or other, therein. 96 A statute 
putting the sheriff in charge and control of the 
courthouse, subject to regulations of the commis¬ 
sioners' court, places the sheriff in charge and 
control merely for the purpose of keeping order and 
preserving the property, 96 and not for the purpose 
of keeping the building in usable condition, 97 which 


is a duty calling for the exercise of discretion in 
the use of the contracting power of the county. 98 

Use of force to protect possession A sheriff has 
a right to use all necessary force to protect his pos¬ 
session of property seized under process. 99 

§ 47. Sales and Conveyances 

It is the duty of the sheriff to conduct the sale of 
property seized by him under execution, and to collect 
the purchase money. 

It is one of the duties of the sheriff to conduct the 
sale of property seized by him under execution 1 
within a reasonable time, 2 and at a reasonable 
price, 3 at the time of the sale, 4 and to collect the 
purchase moneyand the fact that, if he made 
the sale, some superior lien might claim the money 
is not a sufficient reason for failure to perform his 
duty in this respect. 6 It is the sheriff's duty to- 
execute conveyances of real estate sold by him, T 
and, where he sells personal property, he must de¬ 
liver it to the purchaser, 8 but he has no authority 
to give a warranty deed, 9 It is not the sheriff's duty 
to settle disputes arising, after a sale and delivery 
to the purchaser of a certificate of sale, between 
the purchaser and third persons as to the right of 
possession. 10 


Mont,—Fergus Motor Co v. Schott, 
26 P 2d 365, 95 Mont 245, 

57 C-J P 786 note 36 
protection restricted to goods under 
levy 

Where writ of fieri facias issued 
on judgment against loan company 
was levied on only a part of the 
property m loan company’s pawn¬ 
shop, and none of pawned articles 
were taken into possession of sher¬ 
iff, his obligation was to provide pro¬ 
tection only for the goods under levy. 
—Commonwealth, to Use of French, 
v Weglein, 24 A 2d 633, 147 Pa Su¬ 
per. 257. 

87. Ariz—Fidelity & Deposit Co of 
Maryland v. McFadden, 53 P2d 
1085, 47 Ariz, 116. 

La—Olson v. American Guaranty 
Co,, 90 So. 764, 150 La 470. 

57 C.J p 786 note 37. 

Feeding attached cattle 
Ariz—Fidelity <& Deposit Co. of 
Maryland v. McFadden, 53 tP.2d 
1085, 47 Ariz. 116. 

88. Cal.—First Nat. Bank v. McCoy, 
297 P. 571, 112 CalApp. 6G5. 

57 C L p 786 note 38. 

88. 'Conn.—Boseli v, Doran, 25 A. 

242, 62 Conn. 311. 

57 C.JT. p 786 note 38. 

90. Nev.—-Newman v. Kane, 9 Nev 
234. 

N.Y—McKay v. narrower, 27 Barb. 
463. 


Slaves 

La—Bowman v. McKleroy, 14 La 
Ann 587. 

91. N C —Saliba v. Mother M. 

Agnes, 136 S.E 706, 193 N C. 251 

92. Ga—Goforth v. Fidelity & Cas 
Co. of N. Y„ 55 S E 2d 656, 80 Ga 
App. 121. 

93. Ga.—Goforth v. Fidelity & Cas 
Co. of N Y., supra. 

94. Ill.—People ex rel. Walsh v. 
Board of Com’rs of Cook County, 
74 NE.2d 503, 397 Ill. 2D3. 

Such duty flows from his position 
as an executive officer of the court. 
—People ex rel. Walsh v Board of 
Com'rs of Cook County, supra. 

95. Ill.—Hardin v. Sangamon Coun¬ 
ty, 71 Ill App. 103. 

96. Tex.—Anderson v. Wood, Civ. 
App, 152 S.W.2d 1084, 137 Tex 
201 . 

Ministerial duty 

Tex.—Anderson v. Wood, supra. 

97. Tex—Anderson v. Wood, supra. 

98. Tex—Anderson v. Wood, supra 

99. N.Y—Ansoma Brass, etc., Co. v, 
Babbitt, 74 N.Y. 395. 

Wash.—Corpus Juris cited in State 
v. Fraudsen, 30 P.2d 371, 373, 176 
Wash. 55 8. 

l. N.Y.—Ball v. Pratt, 36 Barb. 402 
57 C.J. p 786 note 46. 
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Sheriff as officer designated to make: 
Judicial sale see Judicial Sales § 
12 . 

Sale on foreclosure of mortgages 
see Mortgages § 728 

2. Tenn—Campbell v Cobb, 2 Sneed 
18 

57 C.J p 786 note 47. 

3. Kan—Ferguson v. Tutt, 8 Kan, 
370. 

4. Kan—Ferguson v. Tutt, supra. 

5. Ga—Anderson v. Frazier, 37 S> 
E. 93, 112 Ga. 66. 

57 C J. p 786 note 50 
Collection and disposition of money 
generally see infra § 48. 

6. Ga —'Puckett v. State Banking 
Co., 61 S.B. 465, 130 Ga. 686 

7. Cal.—People v. Boring, 8 Cal. 406, 
68 Am.D. 331. 

57 C.J. p 787 note 53. 

Enforcement of judgment 

Under statute, where the Judgment 
of a court requiring a party to con¬ 
vey property is disobeyed, tho sheriff 
may be designated tp make such con¬ 
veyance—Schaefer v. Fisher, 242 N. 
Y.S. 30& 187 Misa 420, 

8. Pa.—Patterson v. Anderson, 40 
Pa. 359, 80 Axn.D. 579. 

9 . N.Y.—Ball v. Pratt, 36 Barb. 402. 

10. Cal.—Dreisbach v. Braden, 181 
(P. 262, 40 Cal.App, 407. 
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Power of constable . Where the statutes require 
constables to execute all process delivered to them 
by any lawful officer, and also require all process, 
unless otherwise provided, to be directed to both 
sheriff and constable, a constable has power to sell 
land under an order of sale issued from the district 
court, although the sheriff is competent to act 11 

§ 48. Collection, Custody, and Disposition of 
Money 

a. Collection or receipt 

b. Custody and disposition 

a. Collection or Receipt 

A sheriff or constable is bound to obtain, if he 
can, the amount of an execution placed in his hands, 
but he has no authority as such to receive payment of 
a debt due a party to an action until a writ of execution 
is issued to him. 

A sheriff or constable is bound to obtain, if 
possible, the amount of an execution placed in his 
hands, 12 but he has no authority in his official 
capacity to settle the demand and receive the money 
of the debtor. 13 A sheriff, m receiving money paid 
to redeem property sold on foreclosure of a mort¬ 
gage, acts only m his official capacity and is in no 
sense the agent of the purchaser at the foreclosure 
sale, 14 and the fact that the person redeeming pays 
the sheriff more than is necessary gives him no 
rights as against the purchaser 15 In the absence 
of provision in the writ of execution for the collec¬ 
tion of costs the sheriff has no duty to collect 
them. 16 Where the statute makes it the duty of the 
sheriff to collect forthwith the jury fee from the per¬ 
son in whose favor a verdict is rendered, the sher¬ 
iff is responsible for the fee, and the court will aid 
him m its collection. 17 A sheriff or constable has 
no authority as such to receive payment of a debt 
due a party to an action until a writ of execution 
is issued to him; 18 nor, unless the statute so pro¬ 
vides, 19 is it any part of his official duty to endeavor 


to collect demands put into his hands without proc¬ 
ess, 20 but, if he undertakes to do so, he acts merely 
as the agent of the creditor. 21 Where it is the sher¬ 
iff’s duty to collect a fine adjudged against a pris¬ 
oner in his custody, he is entitled to sue on a note 
given to him by the prisoner to effect his release. 22 

Payment of a judgment to the sheriff is considered 
in Judgments §§ 551, 552. 

h. Custody and Disposition 

(1) In general 

(2) Payment to person entitled or into 

court 

(1) In General 

A sheriff or constable is bound to keep safely and 
properly dispose of all moneys received by him in his- 
official capacity. 

A sheriff or constable is bound to keep safely and 
properly dispose of all moneys received by him in 
his official capacity 23 He does not hold funds col¬ 
lected under execution as agent for plaintiff in 
execution, 24 and is under no legal obligation to fol¬ 
low his direction as to their distribution. 25 Where 
the duties of a sheriff or constable as to moneys 
received by him are expressly defined by statute, a 
garnishee, in depositing a check for the amount of 
his indebtedness, is chargeable with knowledge of 
such duties, 26 and cannot impose on the officer coi^ 
ditions on which the check shall be received. 27 A 
sheriff who receives two writs against the same 
fund must, on receiving the fund, hold it until the 
conflicting claims of the parties can be deter¬ 
mined. 28 Where a sheriff having several writs 
against the same person in favor of different cred¬ 
itors takes an indemnity bond from one of the 
creditors and sells in consequence of that indemnity, 
he has no right to apply to the court for its advice 
as to the distribution or payment of the money 
raised by it, especially where he has not paid the 
money into court. 29 


11. Tex—Texas Land, etc, Co v 
Masterson, 33 S W. 376, 11 Tex 
CivApp 483 

12. Tonn —Neely v. Woodward, 7 
Heisk. 495. 

13. Me —Waite v. Delesdernier, 15 
Me. 144., 

14. Minn —Horton v. Maffitt, 14 
Minn 289, 100 AxxlD. 222. ‘ 

15. Minn.—Horton v. ( MJaffitt, suprfu 

16. Arlzr—-Schuster v Merrill, ldfr 
P.2d 192, 56’ Ainz 114. 

17. Pa—^yans v Reed, 4 ^uz.Leg* 
Reg. 2*7. 5 Plttsfc.Leg.L^.S.. 7,9. 


18. Ala—Chapman v. Cowles, 41 
Ala 103, 91 Am D 508 

57 C J p 787 note 65. 

19. N.C —Morgan v. Horne, 44 N C. 
25 

57 CJ p 787 note 66. 

20. La—Merchants' Bank v. Peters, 
2 Rob 214. 

57 C.J. P 787 note 67. 

21. N C —Harding v. Chappell, 51 £N. 
Q 350. 

tl C.J. P 787 note 68 

22. Ark.—Wilson v. Chaney, l'74 S. 
,W. 5$4,,117 Ark. 287. 

{23. Fla.—Scott v Qaldw^lf, for Use 


and Benefit of Bay County, 37 So. 
2d 85, 160 Flq» 861 

57 C.J. p 787 note 70. 

24. Ga—Hixon v. Bank of Siloam, 
159 S.E 901, 43 GaApp. 696 

25. Ga—Hixon v. Bank of Siloam, 
supra. 

26. Iowa 1 —Gutschenritter v, Whit¬ 
more, 139 NW. 56t, 158 Iowa 252. 

27. Iowa—Gutschenritter v. Whit¬ 
more, supra. 

28. NT.—Davy v. Field, 1 Abb Dec 
,490, 2 Keyes 608—Shea v Conant, 

/ lj34 N,YS 315, 149 App Div. 583, 3 
N.TCiv.Proc 220. 

29. NC—Ramsour v. Young, 26 N, 
C. 133. 
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Refunding money collected. Under a statute au¬ 
thorizing the sheriff to collect debts and credits of 
defendant which have been attached, on the dis¬ 
missal of an attachment, the sheriff is bound to pay 
to the successful defendant moneys collected under 
the attachment from such defendant’s debtor. 30 So, 
also, when an execution on which money has been 
made is superseded, it is the duty of the sheriff to 
refund the money to defendant, if it is m his hands 
at the time. 31 

Recovery back of money paid . Where a sheriff 
has paid out money collected under process m sat¬ 
isfaction of a junior lien, he cannot recover it 
back on his being compelled to pay a senior lien 
to which such money should have been applied. 32 

Statements of fees and disbursements . One hold¬ 
ing the office of sheriff and ex officio collector should 
prepare and file separate statements of account of 
fees and disbursements of each office. 33 

(2) Payment to Person Entitled or into 
Court 

The sheriff is bound to pay money which he has col¬ 
lected to the person entitled thereto or to his attorney. 
The sheriff may properly pay such money into court, 
particularly where there are conflicting claims. 

When money is collected by the sheriff, ordinarily 
he is bound to pay it over to the person entitled 
thereto, 34 or his attorney, 35 and the pendency of a 
motion to discharge an attachment of the debtor’s 
property does not affect the officer’s duty. 36 Where 
the officer has notice of the assignment of the judg¬ 
ment, the sheriff must hold the proceeds of the execu¬ 
tion thereon for the use of the assignee, 37 although 
payment to the creditor’s attorneys has been held 
binding where the assignee recognized and ac¬ 


quiesced in the acts of such attorneys m issuing 
execution. 38 He may, if he sees fit, pay over such 
money before the return day of the writ, 33 but he 
is not bound to do so. 40 Indeed, it is held that a 
sheriff or constable may lawfully hold money col¬ 
lected by him on an execution until a demand upon 
him therefor is made by one entitled to receive 
it, 41 but a demand on the officer turns the claim 
into an ordinary debt and renders it his duty to 
seek out the creditor and make payment within a 
reasonable time. 42 

Payment into court. At common law it is proper 
for the sheriff to pay into court money collected 
under an execution, 43 and this practice has been 
held to be proper at the present time, 44 especially 
where there are conflicting claims to the fund, 45 
so that the officer may be protected from liability in 
case of mistake, as discussed infra § 91. 

§ 49. Miscellaneous Powers and Duties 

The powers and duties of sheriffs and constables with 
respect to various miscellaneous matters have been ju¬ 
dicially determined. 

In addition to those particular powers and duties 
considered supra §§ 42-48, the courts have passed 
on various other powers and duties of sheriffs and 
constables, such as the rights and powers of the 
sheriff or constable with respect to elections, 46 and 
the posse comitatus. 47 The capacity of a constable 
to act as attorney is discussed in Attorney and 
Client § 49. 

Bail. In the United States there are decisions, 
apparently based on the rule of the English courts, 
to the effect that a sheriff cannot become special 
bail; 48 but it has been held that a sheriff who 


30. Mont.—Michener 

v Fransham, 

81 <P. 953, 33 Mont 

108 


31. Ky —Trueman v 

. Berry, 6 

B 

Mon. 536 



32. Pa —Krumbhaar 

v. Yewdall, 

26 


A. 2X9, 153 Pa 476 
57 CJ. p 788 note 79 

33. Ark —State, to Use of Union 
County, v. Harman, 80 SW.2d 6X9, 
190 Ark. 621 

34. Fla—Scott v Caldwell, for Use 
and Benefit of Bay County, 37 So 
2d 85, 160 Fla. 861 

Pa—Liebel v. Butler, Com PI, 19 
Erie Co. 476. 

57 C.J p 788 note 80. 

35. Y.'—Paige v Willet, 38 NT 
28—Buckley v Sharpe, 186 N.T.S. 
327, 114 Misc 206. 

38. N.Y.—Paige v. Willet, 38 N.Y. 
28. 


37. Tex.—Owens v. Clark, 15 S.W 
101, 78 Tex. 547 

57 C J p 788 note 84. 

38. Minn.—Gill v Truelsen, 40 IN' 
W 254, 39 Minn 373 

39. Ill —Howe v Thayer, 24 Ill 246 
—Mclnerney v Chicago Times Co, 
41 Ill App 438 

40. Ill —Mclnerney v. Chicago 
Times Co , supra 

57 C.J p 788 note 87. 

41. Ala.—McBroom v. Governor, 6 
Port. 32 

57 C J p 788 note 88. 

42. NC—Wills v. Sugg, 25 3ST.C. 
96. 

57 C J p 788 note 89. 

43. Pa—Cynkar v Kaczynski, 161 
A. 761, 105 Pa Super 434. 

57 C.J. p 789 note 91. 

44. Pa.—Cynkar v. Kaczynski, su¬ 
pra. 

57 C.J. p 789 note 92. 
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45. Pa.—Cynkar v. Kaczynskl, su¬ 
pra. 

57 C.J. p 789 note 93. 

46. Attending elections 

Under statute constables are re¬ 
quired to attend all elections per¬ 
sonally or by deputy.—McBride v. 
Berryman, 31 iPa.Dist. & Co. 451 
Keeping office open 

Under statute it is the mandatory 
duty of the sheriff to keep his office 
open for the purpose of permitting 
voters to sign the poll hooks and se¬ 
cure poll certificates —Molero v. 
Rowley, 194 So 7, 194 La. 527. 

47. trader common law, the sheriff 
commanded the posse comitatus.— 
State, on Inf. of McKittrick, v. Wil¬ 
liams, 144 S.W.2d 98, 846 Mo. 1003. 
Posse comitatus generally see supra 

S 34. 

48. Conn.—Brown v. Lord, Kirby 
209. 
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voluntarily assumes the position of a bail may be 
estopped from denying his capacity to become 
such. 49 Where there is no prohibitory rule, it has 
been held that a deputy sheriff may become bail. 50 

Contracts and agreements. An agreement by a 
sheriff colore officii not in conformity with statute, 51 
such as an agreement to delay execution sale, 52 or 
an agreement by which a party under arrest is per¬ 
mitted to go at large on terms other than those 
prescribed by statute, 53 is void. The sheriff, con¬ 
sidered as a mere ministerial officer, has no au¬ 
thority, in the absence of statute, to pledge the credit 
of the county or create a county debt. 54 

Custody and control of convicts. On the convic¬ 
tion and sentence of a person, it is the duty of the 
sheriff of the county where the judgment of con¬ 
viction has been rendered 55 to take such convicted 
person into custody, 56 and to keep him in custody 57 
or dispose of him 58 in accordance with the judg¬ 
ment of the court and the law. So, such sheriff 
must convey to the penitentiary one convicted and 
sentenced thereto; 59 and it is the duty of the sher¬ 
iff in another county, where the convicted person is 
found, to assist by holding him for delivery to the 
sheriff of the county where the judgment has been 
rendered 60 It is no part of the duty of the sheriff 
to see that county convict contractors execute the 
bonds required by statute before entering on the dis¬ 
charge of their duties. 61 A constable who is also 
a city police officer, in delivering prisoners to state 
institutions pursuant to precepts from a municipal 
court and making his return as constable, is acting 
for the state as constable and is not answerable to 


the city. 62 

The right of the sheriff, as jailer ex officio, to 
the custody and control of the county prisons and of 
the prisoners confined therein, is discussed in 
Prisons § 8. 

Destruction of dogs running at large / entry on 
private property. A statute directing sheriffs and 
constables to kill unlicensed dogs which they find 
going at large does not authorize an officer to enter 
into private premises in order to kill a dog, 63 or 
to obtain possession of and carry away the body of 
a dog which he has killed in the exercise of his 
official duty. 64 

Juries , The power of a county sheriff, under 
statute, to select sheriff’s juries is divested by a 
constitutional provision vesting in other specified 
county officers power to summon grand and petit 
juries. 65 The sheriff, as the proper officer for the 
selection, drawing, and summoning of juries gen¬ 
erally, is considered in Juries §§ 165, 173, and for 
the drawing and summoning of a grand jury, in 
Grand Juries §§ 10, 15. 

Preservation and exhibition of papers . It is the 
duty of the sheriff to preserve the papers left with 
him by a creditor redeeming property sold under 
execution, and to exhibit them, on request, to any 
third person having an interest in the matter. 66 

Protection of property . A sheriff, constable, or 
deputy cannot, as such, engage to guard the property 
of a private individual or corporation not in the 
custody of the law, 67 and the fact that one is a 


NT—Bailey v. Warden, 20 Johns. 
129. 

49. Vt —Meriam v. Armstrong, 22 
Vt 26. 

6 C.J P 909 note 67 [a]. 

50. N.H.—Plumer v. Brewster, 2 N 
H. 473. 

51. NT.—-Perkins v. Proud, 62 Barb 
420. 

67 C.J. P 789 note 4. 

52. N T —Perkins v Proud, supra. 

67 C J. p 789 note 6. 

53. NT.—Winter v. Kinney, 1 N.T. 
365. 

67 C.J. p 789 note 6. 

54. N J — Corpus Juris quoted In 
Monmouth County Pub. Co v. Mon¬ 
mouth County, 6 A 2d 487, 488, 17 
NJ.Misc. 147, affirmed 11 A.2d 96, 
124 N.J.Law 105 

67 C.J. p 789 note 8. 

55. Ohio.—Ex parte Silverman, 42 N. 
E.2d 87, 69 Ohio App. 128, appeal 
dismissed In re Silverman, 43 N. 
B.2d 238, 140 Ohio St 335. 

56. Ohio.— Ex parte Silverman, 42 


NE.2d 87, 69 Ohio App. 128, ap¬ 
peal dismissed In re Silverman, 43 
N E 2d 238, 140 Ohio St. 335. 

13 C J. p 921 note 41. 

57. S D —Bartron Clinic v Kalle- 
meyn, 245 N.W 393, 60 IS.I> 598. 

13 C J. p 921 note 41. 

Commitment for payment of fine and 
costs 

When a person convicted of a 
misdemeanor has been committed to 
the custody of the sheriff until the 
fine and costs are paid, it is the 
duty of the sheriff to enforce the 
judgment by retaining custody until 
such time as they are paid.—Sprad- 
ley v. State, 56 SW. 114, 23 Tex. 
Civ.App. 20. 

58. Ohio.—Ex parte Silverman, 42 
N E.2d 87, 69 Ohio App. 128, ap¬ 
peal dismissed In re Silverman, 
43 N E 2d 238, 140 Ohio St 335. 

13 C.J. P 921 note 41. 

59. Ohio.—-Ex parte Silverman, 42 
KB 2d 87, 69 Ohio App. 128, ap¬ 
peal dismissed In r& Silverman, 
43 N.B.2d 238, 140 Ohio St 335. 
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60. Ohio.—Ex parte Silverman, 42 
NE2d 87, 69 Ohio App. 128, appeal 
dismissed In re Silverman, 43 N.E 
2d 238, 140 Ohio St. 335. 

61. Miss.—State v Busham, 27 So. 
996, 77 Miss. 688. 

62. Me—Cushing v Babcock, 38 A. 
2d 137, 141 Me. 14 

63. Mass—Cozzens v. Nason, 109 
Mass 275 

57 C.J p 781 note 26. 

64. R.I—McAuliffe v. G-ash, 22 A. 
276, 17 R.I 355. 

65. NT—liivoti v Fitzgerald, 6 N. 
T.S 2d 588, 255 App Div. 711, affirm¬ 
ed 18 NE 2d 319, 279 NT 696 

68. NT.—People v. Ranson, 4 Den 
145, affirmed 2 N.T. 490. 

57 C.J. p 789 note 2. 

67. Ind —Hogle v. Reliance Mf g Co., 
48 N.E 2d 75, 113 Ind App. 488, re¬ 
hearing denied 48 NE.2d 999, 113 
Ind.App 488 
57 C.J. p 780 note 22. 



§§ 49-50 


SHERIFFS AND CONSTABLES 


80 C.J.S. 


deputy sheriff does not entitle him to any more 
rights or privileges m and about private property 
than any other person except in the performance 
of some official duty; 68 but an act of such character 


done m his private capacity may not be unlawful 69 
Likewise, it is not within the functions of a con¬ 
stable or deputies to engage m conducting and solic¬ 
iting business for a private patrol service. 70 


C. EFFECT OF CHANGE IN INCUMBENCY 


§ 50. Rights, Powers, and Duties of Retiring 

Sheriff 

a. In general 

b. Custody of property levied on or 

seized under attachment 

c. Making or amendment of return 

d Undertaking new business 

e. Turning over books, papers, records, 
process, and prisoners to successor 

a. In General 

While the general powers of a sheriff or constable 
cease when he goes out of office, at common law and un¬ 
der a number of the statutes the officer who commences 
the execution of a process or writ must complete it, 
even though he goes out of office before he can do so. 

While the general powers of a sheriff or con¬ 
stable cease when he goes out o-f office, 71 it is a 
rule of the common law, preserved by express 
statute jxi many jurisdictions, that the officer who 
commences the execution of a process or writ must 
complete it, even though he goes out of office be¬ 
fore he can do so ; 72 and it has been laid down that 
a sheriff who has, during his term, begun an execu¬ 
tion under proper authority may be compelled to 
proceed with it, 73 A sheriff is not authorized to 
execute any writ not in his hands at the time his 
term expired, and which he had not before that 
time begun to execute. 74 Under a statute providing 
that every sheriff going out of office at the expira¬ 
tion of his term, and having any execution which 
he may have levied but not collected, may proceed 
and collect it in the same manner as if his term of 
office had not expired, a sheriff who commences a 
suit before the expiration of his term, for the 


conversion of property levied on by him, may con¬ 
tinue to prosecute the suit to judgment, even though 
the trial takes place after the expiration of his 
term. 75 A sheriff who has gone out of office may 
sue on a forthcoming bond given and made payable 
to him by a claimant of property seized under a 
writ 76 A retiring constable who delivers to his 
successor unexpired executions is not required to re¬ 
turn them. 77 

Deputy sheriff. It is not competent for a deputy 
sheriff, after his term has expired, or while he is 
the deputy of a succeeding sheriff, to perfect the 
entry of a levy on a described lot of land by sign¬ 
ing it; 73 nor can a deputy who has removed from 
the county in which he held office complete the exe¬ 
cution of process commenced before his removal. 79 

Collection of purchase money or enforcement of 
liability on bid. A sheriff who has sold property 
at judicial or execution sale may, after going out of 
office, sue the successful bidder for the purchase 
money, 80 or for the difference between his bid and 
the price at which the property was resold on his 
default in payment. 81 On the other hand, it has 
been held that, after a sheriff has resigned, he has 
no right to keep or collect bonds given to him for the 
price of the property sold. 82 

Since all official trusts pass to a deceased sher¬ 
iff's successor in office, as considered infra § 51, 
and not to his personal representative, the adminis¬ 
trator of a deceased sheriff is not entitled to re¬ 
cover the price of property sold by the sheriff 
at a judicial sale without the assent of his successor 
in office. 83 


68. Tex.—Texas, etc, R Co v. Par¬ 
sons, Civ App , 109 S W. 240, affirm¬ 
ed 113 SW. 914, 102 Tex. 157, 132 
Am.SR 857. 

69. Tex.—Hudson v. St. Louis, etc, 
R. Co., Com.App, 293 SW. 811, 
Rehearing denied 295 S.W 677. 

57 C J p 781 note 24. 

70. Cal.—She parte Hitchcock, 166 P. 
849, 34 Cal.App. Ill, 

71. Mich.—Fletcher v. Morrell, 44 
NW 133, 78 Mich 176. 

N'T.—-Hinds v. Doubleday, 21 Wend 
223. 

72. UJ3.—-Kent v. Roberts, C.C.Me., 
14 F.Cas.No.7,715, 2 Story 591. 

57 C.J. p 790 note 11. ] 


73. Ala —Bondurant v. Buford, 1 
Ala 359, 35 AmD 33 

74. Okl.—Independent Oil, etc., Co 
v Woolley, 232 P. 7,7, 105 Okl 235 

75. Ill.—Grimes v. Rodgers, 263 Ill. 
App. 429 

76. Ga—Harrell v. Emanuel, 109 S 
E 294, 27 Ga App 546. 

57 C.J. p 790 note 14. 

77. Ind.—Northern v. State, 1 Ind 
113, Smith 71. 

78. Ga.—Rutherford v. Crawford, 53 
Ga. 138 

Powers of deputy after termination 
of incumbency of sheriff see supra 

S 37. 


79. N.Y.—Ferguson v. Lee, 9 Wend. 
258. 

80. Kan.—Trustees, etc., Ins. Corp 
v. Bowling, 44 P. 42, 2 Kan.App. 
770 

SC—Underwood v. Jacobs, 14 S.C.L. 
447. 

81. Pa.—Dickson v. McCartney, 75 
A 735, 226 Pa. 552, 29 L.R.A.,N.S , 
792, 134 Am S.R. 1,078, 18 Aun.Cas 
500. 

57 C.J. p 791 npte 30. 

82. La.—Buisson v. Hyde, 17 La. 22. 

83. La.—Bradley v. Frellsen, 10 L$u 
Ann. 310. 
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Sale of property . As a general rule it is obliga¬ 
tory on the outgoing sheriff to sell, after the expira¬ 
tion of his term, property which he had seized 
during his term, 84 or complete a sale which he had 
advertised while in office 85 Where, however, pend¬ 
ing the arrest of a levy by an affidavit of illegality, 
and after the sheriff has taken the statutory bond, 
his term of office expires, he is in no default for 
returning the papers to the clerk’s office without 
selling the property. 86 

Execution of deed. In the absence of a statute to 
the contrary, 87 the sheriff who conducted a sale of 
property under legal process may execute a deed 
therefor after the expiration of his term of office. 88 

Paying over money. It is proper for a sheriff, 
on going out of office, to pay over money which he 
has realized on writs and has on hand to the per¬ 
son legally entitled to receive it. 89 A statute re¬ 
quiring county officers to pay over to the county 
treasurer unclaimed moneys and providing for their 
payment to claimants is inapplicable to a sheriff 
whose term of office has expired prior to the effec¬ 
tive date of such statute 90 

b. Custody of Property Levied on or Seized un¬ 
der Attachment 

In the absence of a statute providing otherwise, a 
sheriff going out of office is not required to transfer the 
goods levied on by him under an execution to his suc¬ 
cessor, and a sheriff or constable who seizes property un¬ 
der attachment should retain possession thereof until the 
suit is determined or the attachment is dissolved, al¬ 
though he goes out of office before that time. 

In the absence of a statute providing otherwise, 
a sheriff going out of office is not required to trans¬ 
fer the goods levied on by him under an execution 
to his successor, 91 and is not relieved of responsibil¬ 
ity for such goods. 92 Likewise a sheriff or constable 
who seizes property under attachment should retain 


§ 50 

possession thereof until the suit is determined or 
the attachment is dissolved, although he goes out of 
office before that time, 93 and he is not required to 
turn over the attached property to his successor 94 
unless the statute so provides 95 So, where a deputy 
sheriff has made a valid attachment, his subsequent 
resignation does not deprive him of the right to 
bring an action for conversion of the property 56 
On the other hand, in the absence of a permissive 
statute, 97 it has been held that a sheriff cannot, 
after going out of office, retain attached property 
for the purpose of sale under final process. 98 

c. Making or Amendment of Return 

After going out of office a sheriff or constable may 
make a return on process which he commenced to execute 
while in office. He may also, with the sanction of the 
court, amend a return made while in office; but it has 
been held that this may not be done without court sanc¬ 
tion. 

After going out of office a sheriff or constable 
may make a return on process which he commenced 
to execute during his incumbency. 99 However, it 
has been held that a sheriff who has arrested a per¬ 
son on a capias ad respondendum has'no right to 
return the writ after he is out of office, 1 but should 
deliver it to his successor, with the assignment of 
the prisoner, so that the new sheriff may return it 
with his indorsement of the discharge of the pris¬ 
oner on bail 2 

Amendment. A return made by an officer while 
in office may, with the sanction of the court, be 
amended by him after going out of office, 3 and a 
sheriff may be permitted to amend a return of his 
deputy, since deceased, after, as well as before, the 
expiration of his own term of office. 4 On the other 
hand, it has been held that, without the sanction 
of the court, an officer cannot amend a return after 
he has gone out of office, 5 although there is author¬ 
ity to the contrary. 6 


84. Ala—Ryan v. Couch, 66 Ala 
24*1 

57 C J. p 790 note, 25. 

Authority of officer to sell property 
levied on m execution see Execu¬ 
tions § 199 

85. NT.—Union Dime Sav. Inst v 
Anderson, 83 NT 174. 

80b Ga-^-Tucker v. Keen, 60 Ga 410 

87. N C.—Taylor v. Allen, 67 NC. 
346. 

57 C.J. p 791 no ie S5 [a]. 

88. Mass.—Welsh v. Joy, 13 Piqk 

477.; * - , 1 1 

Tex—Carter v Bendy, Civ.App, 251 
S.W. 265. - *. * 

89. ;Ua.—Sauyinet y. Maxwell, 2fi 
La.Ann. ’ ^O. . f 1 

90. Pa.—Commonwealth eaq rein Mar¬ 


riott! v. Weglem, 10 A.2d 572, 337 
Pa 314 


91. Del.—Short v Landes, 39 A 2d 
17, 3 Terry 510 

92. Del.—Short v. Landes, supra. 


93. Okl —Independent Oil, etc, Co 
v Woolley, 232 P. 77, 105 Okl 235 

57 C J P 790 note 19. 

94. Okl t —Independent Oil, etc, Co 
v. Woolley, supra. 

57 C J. p 790 note 19 

9£>. Ark-—State, for Use of Glover, 
v. Mcllroy, 116 9 W.2d 601, 196 Ark. 
63. 

5*7 C.J D 790 note 2L 


96. Mass —Polley v. 
Works, 4 Allen 329. 


Lenox Iron 

• i 1 


97. - N.T.—McKay v. narrower, 27 
Barb. 463. ■■ ** * ■ * 

57 C.J. p 790 nota’23 >EaJ. *' -> * 


98. Mich —Fletcher v. Morrell, 44 
NW. 133, 78 Mich 176. 

57 C J p 790 notjB 23. 

99. Ill—Howell v. Albany City Ins. 
Co., 62 Ill 50. 

Mass—Welsh v. Joy, 13 Pick 477, 

1. N.T —Richards v. Porter, 7 

Johns. 137. 

2. N.T.—Richards v. iPorter, supra 

3. Ala. —Corpus Juris cited In 

Jaffe v. Leatherman, 146 So 273, 
276, 226 Ala 182. 

57 C.J p 791 note 41. 

4. N.H—Avery v. Bowman, 39 N. 
H, 39?. 

5. Ga.—Beutell v Oliver, 15 S.E 
307, 89 Ga 246, 

5,7 C.J. p 791 note 43 

6. Ill-—Howell v. Albany City Ins. 
Co, 62 Ill. 50. 


80 C J S.—15 
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Omission of jurat Where the return of the sher¬ 
iff does not appear to be sworn to, the fact that it 
was in fact sworn to, and that the clerk’s jurat was 
omitted, may be shown by the sheriff after he has 
gone out of office. 7 

Amendment pending action for trespass The 
court has refused to allow a sheriff who had gone 
out of office to amend his return pending an action 
against him for trespass committed under the writ 8 

d. Undertaking New Business 

A sheriff who has gone out of office cannot commence 
to execute a writ or process. 

The mere delivery of a process or writ to a 
sheriff does not give him an indefeasible right to 
execute it, but, if he does not commence to execute it 
before going out of office, he cannot afterward 
proceed to do so 9 It is not proper to issue a proc¬ 
ess or writ to a sheriff after his term has expired, 10 
and, when a process or writ comes to his hands after 
the expiration of his term of office, he has no more 
authority to execute it than any other private indi¬ 
vidual 11 A fortiori a sheriff who has gone out 
of office has no authority to do an official act under 
an execution which is directed to his successor. 12 

Sheriff holding over. A sheriff may enter on new 
business notwithstanding the expiration of his term 
where he is holding over by reason of his successor 
having not yet qualified and taken possession of the 
office. 13 

e. Turning Over Books, Papers, Records, Proc¬ 

ess, and Prisoners to Successor 

It is the duty of the outgoing sheriff to turn over to 
his successor all books and papers appertaining to the 
office, as well as all process and writs on which he has 
not begun execution, and bonds payable to the outgoing 
sheriff in his official capacity. He must also turn over 
prisoners in his custody. 

It is the duty of the outgoing sheriff, either under 


the common law or under the express or implied 
provisions of the statutes, to turn over to his suc¬ 
cessor all books and papers appertaining to the of¬ 
fice; 14 all process and writs which he has not begun 
to execute , 15 and bonds payable to him in his offi¬ 
cial capacity 16 

Prisoners in custody of outgoing officer . It was 
the doctrine of the common law that an outgoing 
sheriff must deliver by indenture all prisoners m 
his custody under an execution, 17 and, having done 
so, is relieved from liability for an escape as dis¬ 
cussed infra § 118. Statutes enacted in some juris¬ 
dictions have not materially changed the law in this 
respect. 18 

§51. Rights, Powers, and Duties of New 
Sheriff 

The new sheriff, in so far as his agency is necessary, 
has the duty to complete the unfinished business of his 
predecessor. All official trusts pass to the successor of a 
deceased sheriff. 

It is the duty of the new sheriff to complete the 
unfinished business left by his predecessor m so far 
as his agency is necessary therefor, 19 where the 
business is not of such character that the retiring 
sheriff should complete it notwithstanding his having 
gone out of office as discussed supra § 50. So, in 
the absence of a statute to the contrary, 20 where a 
sheriff goes out of office after levying an attach¬ 
ment, his successor is the proper person to levy an 
execution issued on a judgment in the action in 
which the attachment issued. 21 All official trusts 
pass to the successor of a deceased sheriff. 22 

Execution of process . It is the duty of a new 
sheriff to execute all process and writs which are 
in the sheriff’s office at the time when he is inducted 
thereinto and which his predecessor has not previ¬ 
ously begun to execute, 23 notwithstanding such 
process or writs are directed to his predecessor, 24 


7. Pa.—Lake Winola Assoc, v. Mott, 
X Pa Super 304. 

8. Pa—McElrath v. Kmtzlng, 5 Pa 
336 

9. Del.—Sunonton v. Pattin, 41 A 
91, 15 Del. 399. 

57 C.J. p 791 note 47. 

10. Ark.—Cotton v. Atkinson, 13 S. 
W. 415, 53 Ark. 98. 

57 C J. p 791 note 48 

11. Ark.—Cotton v. Atkinson, supra. 
57 C.J. p 791 note 49 

12. N C —Spruill v. Bateman, 20 N. 
C 627. 

13. N Y.—Curtis v. Kimball, 12 
Wend. 275, approved Littlejohn v 
Leffingwell, 54 N.Y.S.. 536, 34 App. 
Div. 185. 


R.I —Doliver v Collmgwood, 8 A 
711, 15 RI. 510 

14. S C.—Osborne v. Huger, 1 SC 
L 179. 

57 C.J. p 792 note 54 

15. Miss —W T Bawleigh Co v 
Hester, 200 So 250, 190 Miss, 329 

57 C J p 792 note 57. 

18. La—Simpson v. Allam, 7 Bob 
500 

57 C J. p 792 note 58. 

17. Va—Meredith v. Duval, 1 Munf 
76, 15 Ya. 76. 

57 C.J p 792 note 61. 

18. N.Y.—Partridge v. Westervelt, 
13 Wend 500 

57 C.J. p 792 note 63. 
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19. Ark—Wilson v, Chaney, 174 S. 
W 564, 117 Ark 287. 

57 C J p 792 note 64 

20. N Y,—McKay v. Harrower, 27 
Barb 463 

21. Minn —Butler ▼. White, 25 
Minn. 432. 

22. La—Bradley v. Frellsen, 10 La. 
Ann 310. 

23. Ala.—Lawson v. Orear, 4 Ala, 
156. 

57 C J. p 793 note 70. 

24. Ill—Greenup v. Stokes, 12 Ill. 
24, 52 Am D 474—Maxton v. Mount, 
86 Ill.App. 187* 
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and it has been held that, for the purpose of receiv¬ 
ing a summons to be served, an outgoing sheriff, 
retaining possession o»f the office after his successor 
is entitled to it, may be deemed the latter’s agent 25 
Where his predecessor has begun to levy execution 
on process directed to him, the new sheriff has no 
liability or responsibility for the property levied 
on, 26 and on a return of no goods found to a writ 
of venditioni exponas he does not have such in¬ 
terest in the property levied on as will authorize 
him to maintain trover for its conversion during his 
predecessor’s term of office. 27 

Sale of property . An order for the sale of real 
estate taken m an attachment suit goes to the sher¬ 
iff m office at the time, and not to his predecessor, 
who served the writ. 28 Under a statute providing 
that process remaining with the officer unexecuted at 
the expiration of his term may be executed by his 
successor, where a sheriff has made a levy on per¬ 
sonalty under an execution, his successor in office 
may complete the sale. 29 Also, under a statute pro¬ 
viding that, when an officer shall have begun to 
serve an execution and shall die, or be incapable 
of completing the service and return thereof, 
it may be completed by any other officer who might 


by law have executed it if originally delivered to 
him, where an execution has been issued and a levy 
has been made by a deputy sheriff, a deputy of a 
succeeding sheriff may validly conduct the sale 
where the deputy of the original sheriff is unable 
to do so 30 

Receipt and distribution of money . The succes¬ 
sor of a sheriff is the proper person to take over 
moneys received by his predecessor by virtue of his 
office, and to distribute such money to the person 
entitled thereto. 31 An incoming sheriff does not 
have the right to require his predecessor to deliver 
to him the moneys realized by the latter on executed 
writs, for which the outgoing sheriff and his sureties 
are liable on his official bond. 32 

Amendment of return . A return made by a sher¬ 
iff while in office may, with the sanction of the 
court, be amended by his successor. 33 

Execution or acknowledgment of deed for prop¬ 
erty sold by predecessor. A sheriff cannot execute 
a deed for property sold by his predecessor, 34 unless 
the statute so provides ; 35 nor can a sheriff acknowl¬ 
edge a deed executed by his predecessor for prop¬ 
erty sold by him. 36 


IV. CIVIL LIABILITIES 


A. IN GENERAL 


§ 52. General Rules 

As a general rule a sheriff or constable Is liable for his 
wrongful acts to persons injured thereby. 

Sheriffs and constables are held to a high degree 
of accountability m the enforcement of the law 
and the proper and honest conduct of their office; 37 


and one may rely on their faithfully performing the 
duties of their office 38 As a general rule, a sheriff 
or constable who is guilty of misfeasance or non¬ 
feasance in office is liable therefor to the person 
injured thereby, 39 and the ignorance of the officer 
as to what was his duty under the circumstances 


25. N.Y —Littlejohn v. Lefflngwell, 
54 N.YS 536, 34 App.Div 185 

26. Del—Short v. Landes, 39 A 2d 
17, 3 Terry 510. 

27. Del -—Short v. Landes, supra. 

28. Mich.—Crane v. Hardy, 1 Mich 
56. 

29. Cal.—Weldon v. Rogers, 108 P. 
266, 157 Cal 410 

30. Mich—Stott v. Weadock, 284 N. 
W. 605, 287 Mich. 678. 

31. Pa—Trestrail v. Johnson, 148 A 
493, 298 Pa. 388 

57 C.J p 792 note 69. 

32. La—Sauvmet v Matwell, 26 La. 
Ann 280. 

33. Ala—Jaffe v. Leatherman, 146 
So 273, 226 Ala. 182. 

34. Cal.—Anthony v. Wessel, 9 Cal. 
103. 


35. S C—McElmurray v. Ardis, 34 S 
C.L. 212 

Tenn—Wortham v. Cherry, 3 Head 
468 

36. Pa—Woods v Lane, 2 Serg & 
R. 53—Lutes v. Randall, 9 Kulp 
295 

37. U.S.—Trammell v Fidelity & 
Casualty Co. of New York, D.C.S 
C„ 45 FSupp 366. 

Constables, as conservators of the 
peace under statute, must discharge 
their primary duties in a prudent and 
lawful manner—Whitlock v Wood, 
101 S W 2d 950, 193 Ark. 695, 110 A. 
LR 955 

38. NY—Vangellow v. East Side 
Sav. Bank, 11 N.Y.S.2d 982. 

Va—Narrows Grocery Co v Bailey, 
170 S.E. 730, 161 Va. 278. 

39. Fla.—Holland, for Use and Ben- 

227 - 


eflt of Williams v Mayes, 19 So 
2d 709, 155 Fla 129. 

Ga—Harris v. Bennett Bros., 34 S. 

E 2d 615, 72 GaApp. 589. 

Idaho.—Jacobson v McMillan, 132 P. 

2d 7T3, 64 Idaho 351. 

Tenn.—Marable v. State ex rel. 
Wackerme, 222 SW2d 234, 32 

TennApp. 238. 

Wash—Young v. Long, 214 P. 821, 
124 Wash 460. 

57 C J. p 793 note 79 
Actions against sheriffs see infra §§ 
146-167. 

Criminal responsibility see infra S3 
209, 210. 

■Unlawful exercise of authority 

The law gives to a citizen a right 
of action against a sheriff for an un¬ 
lawful exercise of his authority.— 
People v. Spear, 89 P 2d 445, 32 
Cal.App 2d 165, certiorari denied 
Spear v. People of State of Cal, 60 
SCt 116, 308 U.S. 555, 84 L Ed. 466. 
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cannot protect him from liability for neglect to per¬ 
form that duty. 40 A sheriff may be liable personally 
although not liable on his official bond. 41 Thus, 
while the liability of the sureties attaches only to 
acts done by the sheriff in the execution of his 
official duties, as considered infra § 178, his personal 
liability extends to any wrongful act whether or 
not committed in the performance of his official 
duties. 42 

A sheriff or constable is, of course, not liable for 
damages arising from his lawful acts, 43 and ordi¬ 
narily he is not liable at the suit of a third person 
to whom he owes no official duty. 44 Where a duty 
of the sheriff may lawfully be performed by the 
judgment creditor and he undertakes to perform it 
he cannot hold the sheriff liable for failure to per¬ 
form it,* 45 and a fortiori a sheriff cannot be held 
liable for a failure to do something which he had no 
authority to do. 46 Where an act of a sheriff, al¬ 
though perhaps an invasion of right, is of little im¬ 
portance and the injury resulting therefrom, if any, 
is trifling, an application of the maxim de minimis 
non curat lex may prevent any recovery therefor. 47 

Lien on fees of office A sheriff's official defalca¬ 
tions create no lien on fees of office due to him, but 
debts due him on whatever account form, with his 
other property, a common fund for all his credi¬ 
tors. 48 


Judicial or ministerial functions . While the gen¬ 
eral rule of liability of a sheriff or constable applies 
always to breaches by a sheriff or constable of 
his ministerial duties, 49 ordinarily no liability can 
arise out of what he has done when acting m a 
judicial capacity, 50 even though he has acted cor¬ 
ruptly, 51 but it has been held or said that a sheriff 
or constable may be subject to liability for judicial 
acts where he has maliciously deprived some per¬ 
son of his rights. 52 

§ 53 . - Liabilities of Deputies, Assistants, 

Coroner Acting as Sheriff, and de 
Facto Officers 

a. Deputies 

b. Coroners acting as sheriffs 

c. De facto officers 

d. Persons aiding officers 

a. Deputies 

A deputy of a sheriff or constable may be held per¬ 
sonally liable for his voluntary or negligent wrongful 
acts. 

Where a deputy of a sheriff or constable, acting 
in the sphere of his office, does a voluntary or 
negligent wrongful act, he may be held personally 
liable therefor, since by such act he becomes a per¬ 
sonal wrongdoer; 53 but he incurs no personal lia- 


40. Ga—York v Clopton, 32 Ga 
362 

41. N C.— i Sutton v. Williams, 155 S 
E. 160, 199 NC. 546 

Liabilities on official bonds see infra 
§§ 177-208. 

42. Cal.—Gomez v. Scanlan, 102 P. 
12, 155 Cal. 528. 

Colo.—Corder v. People, 287 IP 85, 
87 Colo 251. 

As trespasser ab Initio 
Where an authority given by law 
is exceeded, the sheriff loses benefit 
of his justification and the law holds 
him a trespasser ab initio, although 
to a certain extent he acted under 
authority given.—Wallner v. Fidel¬ 
ity & Deposit Co of Md, 33 NW.2d 
215, 253 Wis 66, 10 A L.R.2d 745. 
Negligence 

(1) Sheriffs and constables are not 
relieved from liability for acts of 
negligence—Falasco v. Hulen, 44 P 
2d 469, 6 Cal App 2d 224. 

(2) They are bound by the same 
rule of negligence that a civilian is 
bound by under like circumstances 
—Holland, for Use and Benefit of 
Williams, v. Mayes, 19 So 2d 709, 155 
Fla. 129. 

43. Tex —Choate v. Renfro, Civ. 

App., 126 S.W.2d 718. 

57 C.J. P 793 note 84. 


. 44. Mass —Harrington v. Ward, 9 

■ Mass. 251. 

Wash—McPhee v U S Fidelity, etc., 
Co., 100 P 174, 52 Wash. 154, 132 
AmS.R 958, 21 L.R A ,N S, 535 

45. Me—Thompson v. Goding, 63 
Me 425. 

57 C J p 793 note 86. 

43. Ga.—Hall, etc, Woodworking 
(Mach Co. v. Barnes, 42 S.E 276, 
115 Ga. 945. 

57 C J. P 793 note 87. 

47. Vt.—Paul v. Slason, 22 Vt. 231, 
54 Am.D. 75. 

57 C.J. p 793 note 89. 

"D© minimis non curat lex" defined 
see 26 C.J,9. p 705 note 20 

48. La.—Alabama Bank v. Hozey, 2 
Rob. 150. 

48. NT Y.—Corpus Juris cited in Eck¬ 
stein v. Massachusetts Bonding & 
Insurance Co., 24 NE.2d 114, 116, 
281 NY. 435. 

57 C.J. p 793 note 93, 

50. U.S.—South v. Maryland, Md, 
18 How. 396, 15 LEd 433. 

Ala—Scott v. Ryan, 22 So. 284, 115 
Ala. 587. 

51. Ala.—Scott v. Ryan, supra. 

52. U.S —South v. Maryland, Md., 
18 How. 396, 15 L.Ed. 433. 

N Y.—Corpus Juris cited in Eckstein 
v. Massachusetts Bonding & In¬ 
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surance Co, 24 NE.2d 114, 116, 
281 N.Y. 435. 

Rule criticized and held inapplicable 
U S.—Ingo v. Koch, C C A.N Y , 127 
F 2d 667. 

53. Fla.—Holland, for Use and Ben¬ 
efit of Williams, v. Mayes, 19 So 
2d 709, 155 Fla 129. 

Iowa—Drake v. Keeling, 299 N.W. 
919, 230 Iowa 1038 

Mo—Maxwell v, Andrew County, 146 
S W 2d 621, 347 Mo 156. 

57 C J. p 794 note 98 
Actions against deputies see infra 5 
146. 

Liability of inferior officers or depu¬ 
ties for false imprisonment see 
False Imprisonment § 42 b. 
Summary remedies against deputies 
see infra § 168. 

High degree of accountability is 
imposed.—Trammell v. Fidelity & 
Casualty Co, of New York, D C.S C„ 
45 F Supp. 366. 

Constable acting as deputy sheriff 
The fact that a person is a con¬ 
stable cannot shield him from lia¬ 
bility for an act patently committed 
by him as a deputy sheriff.—Chau- 
doin v. Fuller, 192 F.2d 243, 67 Ariz. 
144. ' r 

Particular acts cubjeotlug deputy to 
liability 

(1) Acts of trespass and aqgault 
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bility to an individual who is injured by reason 
of his mere official nonfeasance, 54 neglect, 55 or un¬ 
intentional misfeasance, 56 since m such case the 
wrong is purely official and not the personal act of 
the deputy and hence is attributable to the sheriff 
alone, 57 unless the statute expressly gives a remedy 
against the deputy. 58 So, where a deputy sheriff 
collects money on an execution and pays it over to 
the sheriff, the deputy cannot be held liable for not 
paying the money to the execution plaintiff, 59 In 
some jurisdictions, however, it has been held that, 
for neglect of duty by a deputy sheriff, an action 
will lie either against him or the sheriff. 60 A dep¬ 
uty sheriff who gives his receipt for notes placed 
in his hands to be collected thereby assumes an 
agency for the owner of such notes which is extra- 
official, and is personally liable for negligence or 
misconduct in the matter, 61 and a deputy sheriff who 
insures property in his hands as such is liable for 
the premium 62 

Deputy acting as sheriff . It has been held that, 
where a sheriff who at the expiration of his term of 
office has in his hands process not fully executed 
dies before the complete execution thereof, his un- 
dershenff becomes substituted in his place, assumes 
all his liabilities in respect of such process, and is 
personally liable for moneys collected by him there¬ 
under. 63 


§ 53 

Deputy's liability to sheriff The deputy is liable 
to the sheriff for nonfeasance and unintentional 
misfeasance as well as for wilful misfeasance; 64 
but no liability exists where the deputy is not in 
default 65 or where the sheriff is m pari delicto with 
the deputy 66 A sheriff may maintain an action 
against his deputy for the latter's failure to pay 
over money collected by him without a demand. 67 
Where a sheriff, sued for an alleged default of his 
deputy, makes no defense, and gives the deputy no 
notice of the proceedings, m consequence of which 
judgment is rendered which is erroneous as to the 
law and unjust as to the merits, the sheriff cannot 
recover the amount of the judgment from the 
deputy. 68 

Liability of deputy for acts of other deputies . 
Deputy sheriffs cannot, as a general rule, be held 
liable for matters beyond their own sphere of ac¬ 
tivity, 69 and thus they cannot be held liable for acts 
of other deputies over whom they have no author¬ 
ity. 70 

b. Coroners Acting as Sheriffs 

The liabilities of a coroner acting as a sheriff are 
the same as those of the sheriff. 

Where a coroner acts as sheriff as considered 
supra § 32, his liabilities are the same as those of 
the sheriff. 71 


in execution of process—Mendoza v 
Singer Sewing Machine Co, 84 SW 
2d 716, 126 Tex. 639. 

(2) Ejectment of tenant and his 
property without warrant and with¬ 
out waiting statutory period.—Perres 
v Munsch & Arnoudin, 6 La.App. 
770. 

(3) Negligence in operation of mo¬ 
tor vehicle.—Culpepper v U S Fi¬ 
delity & Guaranty Co., 33 S E 2d 168, 
199 Ga. 66, conformed to 33 S E 2d 
626, 72 Ga.App 171. 

(4) Unnecessary killing of unarm¬ 
ed man in attempting an arrest with¬ 
out a warrant—Hinton v Sims, 168 
So. 141, 171 Miss. 741, suggestion 
of error overruled 168 So. 778, 171 
Miss. 741. 

(5) Wanton and reckless assault 
by firing of tear-gas gun,—Chaudoin 
v. Fuller, 192 P.2d 243, 67 Ariz. 144. 

(6) Wrongful sale under execu¬ 
tion of property of third person.— 
Kelly v. Baird, 262 N.W. 70, 64 N.D. 
346. 

(7) Wrongful search—McMahan's 

Adm'x v. Draffen, 47 S.W.2d 716, 242 
Ky. 786. 1 

64. Al£L—-Pbndv w Vanderveer, T7 
Ala. 426. 

67 C.J. p 794 note 99. 

> * .if ,f ’ 

65, Vt—Buck v. Ashley, 37 Vt‘475. 


56. Ky—Murrell v. Smith, 3 Dana 

462 . 

57 C J. p 794 note 2. 

57. Ky.—Murrell v. Smith, 3 Dana 
462. 

N Y —Paddock v. Cameron, 8 Cow 

212 . 

58. Ky.—Helm v. Haycraft, 2 Litt 
171. 

Wis—Heymann v Cunningham, 8 N 
W 401, 61 Wis. 506. 

Amercement of deputies see infra 
8 173 

59. Ga.—Varner v. Wooten, 38 Ga 
575. 

57 C.J. p 794 note 5. 

60. Mass—Draper v. Arnold, 12 
Mass. 449 

61. Tenn.—Rose v. Lane, 3 Humphr 
218. , 

62. N.Y—White v. Madison, 26 NY. 
117, . 26 How.FT. 481. 

57 C J. p 794 note 8 

63. NY.—Newman v. Beckwith, 61 

N.t. i05. ,, 

64. Ky.;—Harlan v. Lumsden, 1 Duv. 
86 

57 C.J. p 794 note 10.' 

65. Va—Holland v. Helm, 7 Gratt 
245, 48 Va 245,, n , . , 

57 C.J. p 794 note- %1. [ , - 

23& 


66. Ky.—Alexander v. Alexander, 
157 S.W 377, 164 Ky. 324, rehear¬ 
ing denied 159 SW. 583, 154 IZy 
773. 

Conversion of taxes collected 

A sheriff who collected and con¬ 
verted money to his own use with¬ 
out accounting to the county there¬ 
for, and acquiesced in similar action 
by his deputies, was held to be in 
pan delicto with his deputies as to 
the amount converted by them and 
not entitled to recover such amounts 
from them, although he was subse¬ 
quently required to account to the 
county.—Alexander v. Alexander, su¬ 
pra. 

67. Ala—Nelms v Williams, 18 Ala. 
650. 

68. Va —Fletcher v. Chapman, 2 
Leigh 560, 29 Va. 560. 

69. Wash.—Maciejczak v. Bartell, 60 
P.2d 31, 187 Wash. 113. 

70. Wash.—Maciejczak v. Bartell, 
supra. 

71. Miss.—Dongacre v. State, 3 Miss. 
637. 

Estoppel 

Coroner acting as sheriff on ex¬ 
ecution directed to him is estopped 
to deny his authority.—Longacre y. 
State, supra. 
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c. De Facto Officers 

A de facto sheriff or constable Is subject to the same 
liability for his wrongful acts as a rightful incumbent 
of the office. 

One who has acted as a sheriff, deputy, or con¬ 
stable under such circumstances as to make him 
an officer de facto, as considered supra §§ 12, 20, 
28, is subject to the same liability for official mis¬ 
feasance or nonfeasance as though he were the 
rightful incumbent of the office; 72 and in addition 
to this he may be held liable for acts which would 
impose no liability were he the rightful incumbent, 
under the rule that one who justifies his acts under 
his official character puts his title m issue and must 
establish his right to the office in order to escape 
liability. 73 

d. Persons Aiding Officers 

A stranger who assists a sheriff or constable in the 
lawful execution of process incurs no liability thereby, 
but a stranger who aids the officer In an unlawful act 
knowing of its unlawfulness is liable to the person in¬ 
jured thereby. 

A stranger who comes to the aid of a sheriff or 
constable in the lawful execution of process incurs 
no liability thereby, 74 although the subsequent acts 
or omissions of the officer are such as to make the 
officer a trespasser ab initio. 75 However, where the 
original act of the officer is unlawful in itself, any 
stranger who aids him in it, 76 knowing its unlaw¬ 
fulness, 77 is liable to the person injured thereby, 
although he acts at the officer’s command. 78 On the 
other hand, if such aid is extended on the command 
of the officer, and in ignorance of the unlawfulness 
of the act in which he participates, he is not liable. 79 
The mere fact that an officer has committed illegal 
acts m the course of the execution of process can 
impose no liability on persons who come to his 
assistance after the illegal acts have been committed 


and without knowledge thereof, and who aid only 
in acts which are in themselves legal. 80 So a person 
who merely appraises or assists m making an in¬ 
ventory of goods levied on by a sheriff m obedience 
to the summons of the officer is not a trespasser. 81 
Where plaintiff m replevin undertakes to serve the 
writ as the servant of the sheriff, and m doing so 
takes property of a third person, he is liable as a 
trespasser, although the sheriff might have a valid 
defense, since in such case he is a principal as 
well as a servant of the officer. 82 

§ 54 . - Effect of Directions or Interfer¬ 

ence of Party or Attorney 

a. Failure to follow directions 

b. Compliance with directions 

c. Effect of interference of party or at¬ 

torney 

a. Failure to Follow Directions 

As a general rule the sheriff or constable Is liable to 
the party causing process to issue for damages resulting 
from a failure to follow legal directions of such party 
as to how the process shall be executed. 

As a general rule, where the party at whose in¬ 
stance process is issued or his attorney directs the 
sheriff or constable as to how the process shall be 
executed, 83 and no indemnity is demanded, 84 the 
officer is liable for any loss resulting from his fail¬ 
ure to follow the directions unless he could not 
legally have done so 85 It is not necessary that the 
grounds of the direction be communicated to the offi¬ 
cer in order to render him liable for disregarding 
it, 86 and the fact that his noncompliance is m good 
faith will not relieve him from liability. 87 

Conflicting directions . Where an execution plain¬ 
tiff and his attorney give conflicting directions, the 
sheriff is liable if he obeys those of the attorney 


72. T7.S —Lawrence v Sherman, C C 
Ill, 15 F.Cas No 8,144, 2 McLean 
488 

57 C.J. p 795 note 16. 

73. Ky.—Patterson v Miller, 2 Mete. 
493. 

57 C JT. p 795 note 17. 

74. Mass.—Oystead v. Shed, 12 Mass 
606. 

75. Mass —Oystead v Shed, supra. 

76. Mich—Kane v. Hutchisson, 53 
N.W. 624, 93 Mich. 488. 

57 C J. p 795 note 20 
Enforcement of criminal laws 
Persons engaged m an attempt to 
a£d sheriffs and their deputies in the 
enforcement'of the criminal laws of 
the state may be liable as for wrongs 
done to, or injuries indicted on, third 


persons or on one another under cer¬ 
tain circumstances —Alabama Great 
Southern R, Co v Bonner, 75 So 9S6, 
200 Ala 228, 10 ALR, 1160 

77. Tex—Cartwright v. Canode, 171 
S W 696, 106 Tex 502. 

57 C J. p 795 note 21, 

78. Mass —Oystead v. Shed, 12 Mass 
506 

Vt—:Hooker v. Smith, 19 Vt. 151, 47 
AmD 679. 

79. Tex—Cartwright v. Canode, 171 
SW 696, 106 Tex 502. 

80. Mass —Oystead v. Shed, 13 

Mass 520, 7 Am D 172. 

57 C J. p 795 note 24. 

81. Neb —Thrailkill v. Daily, 19 N. 
I W 595, 16 Neb 114. 
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82. Me—Williams v. Bunker, 6 A. 
882, 78 Me. 373. 

83. N.T —Root v. Wagner, 30 N.Y. 
9, 86 Am D 348 

57 C J p 795 note 29. 

Directions to deputy as affecting lia¬ 
bility of sheriff see infra 8 55. 

84. N.H—Ranlett v. Blodgett, 17 N. 
H 298, 43 Am D 603. 

Failure or refusal to give indemnity 
as affecting liability of officer for 
failure to execute process see in¬ 
fra § 60 d. 

85. N.H.—Ranlett y. Blodgett, su¬ 
pra. 

86. Mass—Peirce v. Partridge, E 
Mete. 44. 

87. N.H.—Smith v. Judkins, 60 N.H. 
127. 
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instead of those of the party; 88 and where the stat¬ 
ute gives the execution defendant the right to 
designate the property first to be taken, if there 
be no reasonable doubt of title, the sheriff is not 
liable for failure to levy on personal property of 
the debtor as directed by defendant where he has 
levied on real estate designated by such defend¬ 
ant. 89 

b. Compliance with Directions 

A sheriff or constable who complies with lawful di¬ 
rections of a party in the execution of process is relieved 
from liability to such party for the results of such com¬ 
pliance. 

A sheriff or constable is relieved from liability to 
the party for any results proceeding from his com¬ 
pliance with directions of the party or his at¬ 
torney with respect to the execution of process 90 
unless such directions were given m ignorance of 
the facts; 91 and in an action against a sheriff for 
an escape he may rely on the fact that the attorney 
of plaintiff ordered defendant’s discharge; 92 but 
the sheriff will not be relieved from liability if the 
order was given after the escape, 93 and an execu¬ 
tion creditor’s assent to an escape, after it has 
happened, and without consideration, will not dis¬ 
charge the sheriff from liability 94 Directions from 
a person other than the party or his attorney will not 
excuse a sheriff for failure to perform his duty 95 
So, a direction as to certain matters in connection 
with the execution of a writ does not relieve the 
sheriff from the consequences of a neglect of duty 
m another respect, 96 and a direction which the par¬ 
ty had no authority to give affords no protection 
whatever. 97 The fact that the officer has acted 
under directions of plaintiff does not relieve him of 
liability to defendant or others fo*r what he has 
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done ; 98 but, although a debt has been assigned be¬ 
fore judgment, if the judgment is rendered and 
execution issued in the name of the assignor, the 
sheriff not knowing of the assignment incurs no lia¬ 
bility to the assignee by following the assignor’s 
directions. 99 

Directions to stay execution. A direction from an 
execution plaintiff or his attorney to stay the execu¬ 
tion of the writ will relieve the officer from liability 
for failure to levy, 1 or delay m levying, 2 under such 
execution, or for failure to arrest defendant on a 
body execution; 3 but a stay of “sales only,” in¬ 
dorsed on a fieri facias, does not excuse a failure to 
levy, 4 and such failure is not excused by directions 
of the judgment creditor after assignment of the 
execution. 5 

Directions as to return of process. Authority or 
instructions from plaintiff in execution or his at¬ 
torney to hold up the writ will relieve the sheriff 
from liability for a failure to return it; 6 but he 
is not excused from a failure to return an execution 
by reason of instructions to return it “to be re¬ 
newed,” 7 or to hold up or postpone a sale after 
levy, 8 and authority from the judgment creditor to 
retain the execution beyond the return-day will 
not relieve him from liability for failure to hold his 
levy and retain possession of the property to an¬ 
swer the writ. 9 In like manner a failure to return 
will not be excused by directions of an attorney rep¬ 
resenting only one of the parties for whose benefit 
the execution was issued 10 A sheriff who would 
otherwise be liable as bail may be relieved by the 
fact that his deputy returned the execution at the 
request and by the direction of plaintiffs attorney 
before the return-day thereof, 11 and a sheriff is not 


88. Wash—Hurray v. Mead, 32 CP. 
780, 5 Wash. 693. 

89. Ind—State v. Willis, 33 Ind 
118. 

90. ND—Corpus Juris cited in 
Smith v Hanson, 293 N.W. 651, 
656, 70 N.D, 241, 129 A.L.R. 1366. 

57 C.J. p 795 note 36 
Release of property In compliance 
with directions of the party for 
whose benefit the property was at¬ 
tached or held under levy does not 
subject the sheriff or constable to 
liability for damages resulting from 
its release,—Smith v. Hanson, 293 
N.W. 551, 70 N.D. 241, 129 ADR. 1356 
—57 C.J. p 795 note 36 [b]. 

91. -Me.—Steele v. Putney, 15 Me 
327. 

67 C J, p 796 note 37. 

92. Pa.—Scott v. Seiler, 5 Watts 
235. 

93. Pa„—Scott y tl Seiler, supra. 


94. NT.—Powers v. Wilson, 7 Cow 
274 

95. N J.—Stephens v. Clark, 8 N J 
Law 270 

57 <C J p 796 note 41. 

96. Vt—Austin v. Burlington, 34 
Vt 506. 

57 C J p 796 note 42 

97. U.S—Lewis v. Hamilton, Super 
Ark., 15 F.Cas No 8,324a, Hempst 
21 . 

57 C J. p 796 note 43. 

98. Iowa—Mmthom v. Hemphill, 34 
NW. 844, 73 Iowa 257. 

57 C J. p 796 note 44 

99. Tenn—Atkinson v. Cooper, 2 
Humphr 361. 

1. N.T—Smith v. Smith, 60 N.T. 
161 

57 C J. p 797 note 50. 

2. Del.—State v. Gemmill, 6 Del. 9 

3. S.C.—King v Deliesselme, 16 S 
C.L. 357. 


4. SC —Farrar v. Wingate, 38 S.C. 
L. 35, 53 Am.D. 709 

5. Ga—Gregory v. Waters, 19 Ga. 
71. 

6. Ark.—Hammons v Pendleton, 133 
SW. 177, 96 Ark. 444. 

57 C J. p 797 note 55 
Liabilities of sheriff or constable 
arising out of duty to return proc¬ 
ess generally see infra §§ 110-116. 

7. Tenn —Bershears v Warner, 5 
Sneed 676, approved m Cowan v. 
Sloan, 32 S.W. 388, 95 Tenn. 424 

57 C.J. p 797 note 56 

8. Tenn.—Clmgman v. Barrett, 6 
Humphr. 20. 

57 C.J. p 797 note 57. 

9. N.T —Ansonia Brass, etc , Co. v. 
Babbitt, 74 NT 395. 

10. Tenn—State v Rose, 3 Lea 531. 
57 C.J. p 797 note 59 

11. N.T.—Douglas v. Haberstro, 88 
N.T. 611. 
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liable for making a false return, where he indorses 
such return on a writ of execution m accordance 
with plaintiffs directions. 12 

Necessity of written directions . Verbal directions 
will afford a sufficient protection to the officer 13 
unless the statute requires them to be in writing. 14 

Evidence . An officer who attempts to escape lia¬ 
bility on the ground that he acted in accordance 
with plaintiffs instructions has the burden of proof 
as to such instructions. 15 

c. Effect of Interference of Party or Attorney 

The sheriff is not liable to a party for failure to per¬ 
form a duty which he has been prevented from perform¬ 
ing by such party. 

Where the interference of a party or his attorney 
has prevented the sheriff from performing his duty, 
such party cannot hold the sheriff liable for such 
failure, 16 and a sheriff is not liable to plaintiff for 
an insufficient return where the delinquency is at¬ 
tributable to a statement of facts made to the sher¬ 
iff by the agent of plaintiff, 17 but a sheriff cannot 
escape liability for failure to return a writ by 
showing that the conduct of plaintiff embarrassed 
him in making sales or adjusting or collecting the 
proceeds thereof 18 

Liability of party . If the sheriff exceeds his au¬ 
thority on his own instance and not on the direction 
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of a party, the party is not responsible for such acts 
of excess 19 

§ 55. Liability for Acts or Omissions of Dep¬ 
uties 

a. Acts or omissions within scope of of¬ 

ficial duties 

b. Acts outside scope of official duties 
c Acts of de facto deputies 

d. Acts done after termination of office 

e. Acts of deputy of predecessor 

f. Acts of deputy nominated by creditor 

g. Direction to deputy as affecting lia¬ 

bility of sheriff 

h. Release from duty or liability 

a. Acts or Omissions within Scope of Official 
Duties 

(1) In general 

(2) Applications of rule 

(1) In General 

As a general rule a sheriff is liable for acts, defaults, 
or misconduct of a deputy committed in the performance 
of official duties. 

For all civil purposes the acts of a deputy sheriff 
or deputy constable are those of his principal, the 
sheriff or constable, 20 a deputy sheriff being the 
alter ego of the sheriff, 21 and his knowledge m 
most instances will be imputed to such principal, 22 


12. NY.—Gregg v Murphy, 26 NY 
S 556, 73 Hun 389. 

13. S G —Treasury Comrs. v. Allen, 
9 SOX 88. 

57 C J. p 796 note 46. 

14. Ky—Carmlcal v. Broughton’s 
Adm’x, 61 S.W 2d 612, 249 Ky. 749 
—Davis v Gott, 113 S.W. 826, 130 
Ky 486. 

57 C J. p 796 note 47. 

Acquiescence Tby attorney for pur¬ 
chaser of realty at sheriff’s sale did 
not, in absence of written authority, 
excuse sheriff's delay m executing 
writ of assistance—Skulason v. 
Pratt, 130 P 2d 17, 169 Or, 617. 

15. Ind.—Bohon v. State, 5 Blackf 
467 

57 C J. p 796 note 49. 

16. Ark.—Jett v. Shinn, 1 S.W. 693, 
47 Ark 373. 

57 C.J. p 797 note 62 
Belay In filing return 
Where plaintiff's attorney in at¬ 
tachment proceeding drew deputy 
sheriff’s return and, after it was 
signed by deputy, sent it out of state 
for service on a nonresident defend¬ 
ant, with result that return was not 
filed within the time required and 
attachment was thus invalidated, 
plaintiff could not recover from sher- 


, iff for damages resulting from inval¬ 
idation of attachment, since delay in 
filing was due largely to conduct of 
plaintiff's attorney—Summerfield v 
Paulson, 278 NW. 248, 68 ND. 161. 

17. Tenn.—Billmgsly v. Rankin, 2 
Swan 82. 

18. Ark.—Norris ▼. State, 22 Ark 
524. 

12, NY—Treiber v. Mouriocourt, 
258 NY.S. 206, 143 Misc 741. 

20. Ala —National Surety Co v 
Boone, 151 So 447, 227 Ala, 599— 
Hereford, v Brentz, 68 So 350, 192 
Ala 465—Rogers v Carroll, 20 So 
602, 111 Ala 610—Corpus Juris cit¬ 
ed in Jefferson County v Dockerty, 
30 So.2d 469, 472, 33 Ala App. 30, 
affirmed 30 So.2d 474, 249 Ala. 196 
Ark—Davidson v. Chandler, 175 S 
W.2d 567, 206 Ark. 375—Whitlock 
v. Wood, 101 S W 2d 950, 193 Ark 
695, 110 A L.R 955. 

La.—Gray v. De Brett on, 188 So. 
722, 192 La, 628. 

NC—Styers v. Forsyth County, 194 
SB. 305, 212 N.C 558 
Tenn. — State ex rel. Blanchard v 
Fisher, 245 S W.2d 179. 

Tex.—Corpus Juris quoted in Rich v. 
Graybar Electric Co, 84 S.W 2d 
708, 709, 125 Tex 470, 102 A.L.R 
171. 


Wash—Biehn v. Bannick, 7 P.2d 567, 
166 Wash. 465 
57 C J. p 797 note 66. 

At common law all acts of under- 
sheriffs or deputies are done in the 
name of the sheriff.—State ex rel. 
Geyer v. Griffin, 76 N.E.2d 294, 80 
Ohio App 447. 

21. US—Trammell v. Fidelity & 
Casualty Co of New York, D.C S.C., 
45 FSupp. 366. 

Ala—Mosely v. Kennedy, 17 So.2d 
536, 245 Ala. 448. 

One person 

In legal contemplation, a deputy 
sheriff and the sheriff are one offi¬ 
cer, as far as third persons are con¬ 
cerned, as to all questions of civil 
responsibility.—Rogers v. Carroll, 20 
So. 602, 111 Ala. 610. 

22. Fla.—Holland, for Use and Ben¬ 
efit of Williams v. Mayes, 19 So.2d 
709, 155 Fla. 129—-Malone v. How¬ 
ell, 192 So. 224, 140 Fla, 693, 

NY.—Shea v. Conant, 134 NTS 815, 
149 App.Div. 588, 8 N.Y.Civ.Proc., 
NS, 220. 

Tex.—Corpus Juris quoted In Rich 
V. Graybar Electric Co., 84 S.W,2d 
708/ 709, 125 Tex. 470, 102 A.L.R. 
171. 

57 C.J. p 797* note 67. 
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although it is otherwise as to knowledge acquired by 
the deputy before his appointment. 23 Hence, m the 
absence of a statute relieving him from liability, 24 
or providing in terms or in effect that a right of ac¬ 
tion for a specific tort shall be against the person 
committing it, 25 it is the general rule, sometimes by 
reason of statute, that a sheriff or constable is liable 
for the acts, defaults, or misconduct of the deputy 
done or committed in the performance of his official 
duties, 26 notwithstanding an action could not be 
maintained against the county. 27 His liability m 
this respect extends not only to acts of misfeasance 
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but also to official nonfeasance, 23 and the fact that 
the deputy is mistaken as to the lawfulness of his 
act will not relieve the sheriff from liability. 29 
The rule is particularly applicable to the acts of a 
special deputy appointed for a particular purpose. 30 
It has been held that in order to make the sheriff 
liable the official act of the deputy must result m 
the wrong or bear some relation to the injury in¬ 
flicted. 31 

The liability of a sheriff for acts of his deputy is 
grounded on the common law. 32 Statutes imposing 


Limits on rale 

A sheriff and his deputy are for 
many purposes regarded as one offi¬ 
cer m law, but this rule does not ex¬ 
tend so far as to make the sheriff 
chargeable with notice of all that has 
come to the knowledge of any of his 
deputies or to require impossibilities 
of the sheriff or to impose uncon¬ 
scionable exactions,—Roberts v. 
Dean, 187 So. 571, 133 Fla. 47, 136 
Fla 421. 

23. Colo.—Schraeder v. Mitchell, 215 
P. 147, 73 Colo 320. 

Tex —Corpus Juris quoted in Rich v 
Graybar Electric Co, 84 S W,2d 
708, 709, 125 Tex. 470, 102 A.L R 
171 

24. Ala—Edmonds v. Shirley, 116 
So 303, 22 AlaApp 398 

Tex.—Corpus Juris quoted in Rich v. 
Graybar Electric Co, 84 S.W2d 
708, 709, 125 Tex. 470, 102 A.L R 
171 

57 C J. p 798 note 69. 

Statute held valid 

Ala.—Tuscaloosa County v Sham- 
blin, 169 So 234, 233 Ala 6. 

25. Tex.—Corpus Juris quoted in 
Rich v Graybar Electric Co, 84 

5 W 2d 708, 709, 125 Tex. 470, 102 
ADR. 171. 

57 C.J. p 798 note 70. 

26. XT S.—State of Missouri ex rel. 
and to Use of De Vault v Fidel¬ 
ity <& Casualty Co of New York, 
ICC.A.Mo, 107 F 2d 343—Chambers 
v. Anderson, C.CA.Tenn., 58 F 2d 
151—Bracken v. Cato, CCA Tex., 
54 F.2d 457—Trammell v. Fidelity 

6 Casualty Oo. of New York, D.C S. 
C., 45 F.Supp. 366 

Ala—National Surety Co. v. Boone, 
151 So. 447, 227 Ala 599—Hereford 
v. Brentz, 68 So. 850, 192 Ala. 465. 
Fla—Swenson v. Cahoon, 152 So 
203, 111 Fla. 788 

Ga.—Standard Surety & Casualty Co. 
of N. v. Johnson, 41 S.E.2d 576, 
74 &a,App, 8^3. 

Ind—Corpus juris cited in Magen- 
heimer v. State ex rel. Dalton, 90 
N E 2d 813, 817, 120 IndApp. 128. 
Iowa.—Drake* v.' Keeling, 299 N.W 
919, 230 Iowa-1088.* * " 

Kan.—ZurtJuc^en/jV.^Q-lens .Falls In¬ 
demnity Co., Ift F.2<d 617, 3.58 Kan 


1 599—Pfannenstiel v Doerfler, 105 

P.2d 886, 152 Kan. 479 
La—Gray v. De Bretton, 188 So 
722, 192 La 628—Britt v Merritt, 
App, 45 So 2d 902, affirmed m part 
and reversed m part on other 
grounds 53 So 2d 121, 219 La. 333 
N C —Corpus Juris cited in Davis v. 
Moore, 2 S E 2d 366, 368, 215 NC 
449—Styers v Forsyth County, 194 
SE. 305, 212 N.C. 558. 

Ohio.—State ex rel Geyer v. Griffin, 
76 N.E 2d 294, 86 Ohio App. 447, 

Pa—Fetrow v. Fetrow, Com.Pl., 59 
Dauph.Co. 375. 

S.C.—Rutledge v. Small, 6 SE.2d 260, 
192 SC. 254 

Tenn—State ex rel. Blanchard v 
Fisher, 245 S W.2d 179. 

Tex — Mtna. Casualty & Surety Co. v. 
Clark, 150 SW2d 78, 136 Tex 238 
—Corpus Juris cited in Mendoza v 
Singer Sewing Mach. Co., 84 S.W 
2d 715, 717, 125 Tex. 639—Corpus 
Juris quoted in Rich v. Graybar 
Electric Co, 84 S W 2d 708, 709, 
125 Tex 470, 102 ALR. 171- 

Graves v. Buzbee, Civ App., 45 S 
W 2d 392. 

Wash.—Biehn v Bannick, 7 P.2d 567, 
166 Wash 465 
57 C J. p 798 note 71. 

Amercement of sheriff for defaults of 
deputy see infra § 173. 

Liability of sheriff on official bond 
for act of deputy see infra § 179. 
Summary remedies against sheriff 
for acts of deputy see infra § 168. 

Purpose of statute 

By enactment of statute making 
the sheriff responsible for neglect of 
duty or misconduct in office of his 
deputies it was the intention of the 
legislature to place on the sheriff 
the responsibility of seeing to it that 
his choice of deputies be wisely 
made, and that trustworthy and de¬ 
pendable peabe officers be chosen as 
his aids.—Hahratty v Godfrey, 184 
N.E 842, 44 Ohio App. 360 

Basis of liability 

(1) The liability of the sheriff for 
the acts of his deputy has beeA hel'd 
to be governed by the law applicable 
!to the relationship of principal 5 ' &nd 
a^ent.—I}avis v. Moor$, 2 S.B 2d, 366, 
t 2l5 N.C. 449. 1 l ,* 


(2) On the other hand, it has been 
held that the liability of a sheriff 
for the acts of his deputies is not 
based on the theory that the rela¬ 
tionship of master and servant or 
principal and agent exists, but on 
the theory that the deputy is the 
representative of the sheriff, and his 
acts are those of the sheriff 
Cal —Michel v Smith, 205 P. 113, 
188 Cal. 199—Clement v Dunn, 299 
P. 545, 114 Cal.App. 60. 

Fla —Holland, for Use and Benefit 
of Williams v. Mayes, 19 So.2d 
709, 155 Fla. 129—Malone v How¬ 
ell, 192 So. 224, 140 Fla 693 
La—Gray v De Bretton, App, 184 
So. 390, affirmed 188 So. 722, 192 
La 628—Simoneaux v. Gonzales, 
App, 4 So 2d 35 

Mo—Humphrey v. Ownby, App., 104 
S W 2d 398 

S C —Rutledge v Small, 6 S.E 2d 260, 
192 SC 254 

Tex.—Rich v. Graybar Electric Co., 
84 S W 2d 708, 125 Tex 470, 102 
ALR. 171 
Repeal of statute 

Act expressly repealing statute au¬ 
thorizing sheriff to appoint deputies 
with judge’s approval has been held 
to repeal such statute in its entirety, 
including provision thereof that sher¬ 
iff remains responsible for deputies’ 
acts—Gray v De Bretton. App, 184 
So 390, affirmed 188 So. 722, 192 La. 
628 

27. Ohio.—Hanratty v. Godfrey, 184 
NE 842, 44 Ohio App. 360 

28. Idaho.—Price v. Pace, 296 IP. 
189, 50 Idaho 353. 

Tex— Corpus Juris quoted ia Rich v. 
Graybar Electric Co, 84 S W.2d 
708, 709, 125 Tex. 470, 102 A.L.R. 
171. 

57 C.J. p 799 notes 71, 72. 

29. U.S —Reichman v. Harris, Tenn , 
252 F. 371, 164 C C.A. 295. 

Ala.—Rogers v, Carroll, 20 So. 602, 
111 Ala 610. 

30. Tenn.—Love v. Bass, 238 SW. 
94, 145 Tenn. 522. 

31. Mo—Humphrey v. Ownhy, App., 
104 S.W 2d 398. 

32 . Tenn.—State ex rel Blanchard 
v. Fisher, 245 S W.2d 179. 
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such liability on the sheriff are declaratory of the 
common law, not in derogation thereof, 33 and hence 
are not construed strictly so as to render the sheriff 
liable only for positive or aggressive wrongs. 34 
The liability of a constable for the official acts of 
his deputy is the same at common law as the liability 
of a sheriff for the acts of his deputy, 35 and the 
omission of a statute declaring this liability of a 
sheriff to declare the similar liability of a constable 
does not abolish the latter’s liability 36 

Acts by virtue of office or under color of office 
Sheriffs and constables are civilly liable for the acts 
and omissions of their deputies performed within 
the scope of their legal authority and by virtue of 
their office. 37 Some authorities hold that a sheriff 
or constable is liable for any act of a deputy done 
under color of office, 38 but other authorities hold 
that a sheriff or constable is liable only for acts of 
a deputy done by virtue of office and is not liable 
for acts done merely under color of office. 39 It has 
been variously held or stated that m order to render 
a sheriff or constable liable for the acts of a deputy 
the acts must be performed by the deputy by virtue 
of his office, 40 or by virtue or under color of office, 41 
or both by virtue of office and under color of of¬ 
fice. 42 

Mode of selection of deputy . The rule which im¬ 


poses liability on a sheriff for acts of his deputies 
has been held to be inapplicable m the case of dep¬ 
uties who are selected from restricted lists, and who 
are governed by civil service regulations and city 
or county charters, as to acts which the sheriff has 
not directed or m which he has not cooperated 43 
On the other hand, the sheriff has been held liable 
for the tortious acts of his deputy in the perform¬ 
ance of official duties notwithstanding a statute 
creating the office of the deputy or the application 
of a civil service statute to such office. 44 Where the 
law contemplates that the appointment of deputies 
by constables shall be voluntary and m the exercise 
of a free choice, the constable has been held not to 
be relieved of liability for acts of his deputies merely 
because he has no free hand m hiring and firing 
deputies, as where their appointment must be con¬ 
firmed by a commissioners’ court. 45 

Deputy as independent officer . A sheriff has been 
held not liable for the defaults or misconduct of 
deputies or bailiffs who do not act merely as his 
agents, but are m effect independent public officers, 46 
unless, and only to the extent that, the statute ren¬ 
ders them liable. 47 

Policemen . A sheriff has been held not to be 
liable for the torts of policemen appointed by him 48 
unless he has been negligent in their selection, 49 


3®. Ark.—Davidson v. Chandler, 175 
S W2d 567, 206 Ark 375 

Ind—Magenheimer v. State ex rel 
Dalton, 90 N E.2d 813, 120 Ind 
App 128 

Tex.—Rich v. Graybar Electric Co, 
84 S.W.2d 708, 125 Tex. 470, 102 
A.LR 171. 

34. Ind—Magenheimer v State ex 
rel Dalton, 90 N.E 2d 813, 120 Ind 
App 128 

35. Tex—Rich v. Graybar Electric 
Co., 84 S.W 2d 708, 125 Tex 470, 
102ALR. 171. 

36. Tex.—Rich v. Graybar Electric 
Co , supra 

37. Fla—Holland, for Use and Bene¬ 
fit of Williams v. Mayes, 19 So 2d 
709, 155 Fla 129—‘Malone v. How¬ 
ell, 192 So. 224, 140 Fla 693—Swen¬ 
son v. Cahoon, 162 So 203, 111 Fla 
78 8. 

Tenn —State ex rel Blanchard v 
Fisher, 245 S W.2d 179. 

38. Arlz,—Chaudoin v. Fuller, 192 
P.2d 243, 67 Anz 144 

Ark.—Davidson v Chandler, 175 SW. 
2d 567, 206 Ark. 375—Whitlock v 
Wood, 101 S W2d 950, 193 Ark 695, 
110 ALR 955—Usrey v. Yarnell, 
27 S W 2d 988, 181 Ark. 804. 

Cal.—Abbott v. Cooper, 23 P.2d 1027, 
218 Cal. 425. 

Ga.—Hawkins v. National Surety, 


<Corp., 11 S E 2d 250, 63 Ga.App 
367. 

La—Gray v De Bretton, 188 So 722, 
192 La 628 

NC—Styers v Forsyth County, 194 
SE 305, 212 NC 558 
Wash—Biehn v Banmck, 7 P.2d 567, 
166 Wash 465 

“Official act” does not mean what 
deputy may lawfully do m execution 
of his office, but means whatever is 
done under color or by virtue of his 
office. 

Anz.—Chaudoin v. Fuller, 192 P.2d 
243, 67 Anz 144. 

Cal.—Abbott v. Cooper, 23 F.2d 1027, 
218 Cal 425 

Mass—Knowlton v. Bartlett, 1 Pick. 
271. 

39. Tenn—State ex rel Blanchard 
v. Fisher, 245 SW2d 179—State 
v. National Surety Co., 39 S W 2d 
581, 162 Tenn 547—Ivy v Osborne, 
279 SW. 384, 152 Tenn 470 

40. Fla—Roberts v. Dean, 187 So 
571, 133 Fla 47, 136 Fla 421— 
Swenson v. Cahoon, 152 So 203, 111 
Fla 7 8 

Ky—Jones v. Van Bever, 174 S.W. 
795, 164 Ky. 80. 

41. Miss.—State, for Use of Dew, v. 
Lightcap, 179 So. 880, 181 Miss 
893. 

42. La.—Simoneaux v. Gonzales, 
App , 4 So 2d 35 
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Or—Bowles v. Creason, 66 P 2d 1183, 
156 Or 278. 

43. Cal —Lorah v. Biscailuz, 54 P. 
2d 1125, 12 Cal App 2d 100 

44. Ga—Standard Sur & Cas. Co of 
N Y. v. Johnson, 41 S.E.2d 576, 74 
Ga App 823. 

45. Tex—Mendoza v Singer Sewing 
Mach Co, 84 S.W.2d 715, 125 Tex 
639. 

46. Ala.—Corpus Juris cited in 
Tuscaloosa County v. Shamblm, 
169 So. 234, 238, 233 Ala. 6. 

57 C.J p 799 note 75. 

Prison matrons 

Act providing for prison matrons 
to take charge of and properly care 
for female prisoners in county jails 
has been hold not to make such ma¬ 
trons public officers or servants, as 
distinguished from sheriffs' deputies, 
so as to relieve sheriffs from respons¬ 
ibility for matrons’ acts.—Magenhei¬ 
mer v State ex rel. Dalton, 90 N.EJ.2d 
813, 120 Ind App 128. 

47. Ala.—Corpus Juris cited in 

Tuscaloosa County v. Shamblin, 169 
So. 234, 238, 233 Ala. 6. 

57 C.J. p 799 note 76. 

48. Hawaii —County of Hawaii v. 
Martin, 33 Hawaii 677. 

49. Hawaii.—County of Hawaii v. 
Martin, supra. 
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or has directed or ratified their wrongful acts, 50 or 
has personally participated therein. 51 

Subordinate assistants . It has been held that the 
doctrine of respondeat superior applicable to the 
relationship of master and servant, as discussed m 
Master and Servant §§ 561-575, does not, m the 
absence of statute, apply to a sheriff so as to render 
him liable for defaults or misfeasance of subordinate 
assistants 52 unless he has been negligent m their 
appointment or supervision. 53 

Extent of liability. While at common law a sher¬ 
iff is liable for the acts of his deputy to the full 
amount of damage suffered, 54 this liability may be 
limited by statute. 55 

(2) Applications of Rule 

The liability of a sheriff or constable for acts or omis¬ 
sions of his deputy may include liability for assaults com¬ 
mitted by the deputy while performing the duties of the 
office, reckless or wanton acts while making an arrest, 
negligence in caring for and protecting prisoners, failure 
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to serve process, failure to return a writ, and many other 
acts or omissions of the deputy. 

In the absence of a statute providing otherwise, 
the liability of a sheriff or constable for the acts 
of his deputy extends to those acts of a deputy 
which involve an abuse of power reposed in him. 56 
Under the circumstances of the case, a sheriff or 
constable has been held liable for particular acts 
of a deputy, 57 such as an assault committed by the 
deputy while performing the duties of the office, 58 
negligent, reckless, or wanton acts while making an 
arrest 59 or preventing the escape of persons ar¬ 
rested, 60 false imprisonment or wrongful arrest, 61 
negligence in caring for and protecting prisoners in 
his custody, 62 negligently allowing a prisoner to 
escape, 63 and wrongfully taking money or extorting 
illegal fees. 64 

Execution of process generally. A sheriff or con¬ 
stable is liable for his deputy's failure to serve proc¬ 
ess, 65 abuse of process, 66 and an assault 67 or tres- 
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50. Hawaii —County of Hawaii v 
Martin, supra 

51. Hawaii —County of Hawaii v. 
Martin, supra 

52. Ala—Langis v. Byrne, 131 So. 
444, 222 Ala 183 

Convict cleaning 1 jail 

The doctrine of respondeat superior 
has been held not to make the sher¬ 
iff liable for injury to a third person 
by the negligent or wrongful acts 
of a convict while engaged in clean-! 
mg the jail under employment by 
the shenff or his deputy, m the ab¬ 
sence of negligence in the appoint¬ 
ment of such subordinate or of fail¬ 
ure properly to* supervise his acts — 
Langis v, Byrne, supra 

53. Ala—Langis v Byrne, supra 

54. Wash—Coles v. McNamara, 230 
IP 430, 131 Wash 377 

55. Wash—Coles v. McNamara, su¬ 
pra 

57 C.J p 790 note 78. 

56. Pla—Swenson v. Cahoon, 152 
So 203, 111 Fla 788 

At common law sheriff is responsi¬ 
ble for all acts of undersheriffs or 
deputies, although such acts would 
amount to trespass or an extortion 
—State ex rel Geyer v Grifhn, 76 
N E 2d 204, 80 Ohio App. 447 
Exceeding rights 

Sheriff is liable for acts of deputy 
m exceeding rights as arresting offi¬ 
cer m discharge of official duties.— 
West v Nantz' Adm'r, 101 S.W 2d 
673, 267 Ky. 113’ 

57. Negligence in operation of mo¬ 
tor vehicle 

Negligence of deputy shenff m op¬ 
erating motor vehicle belonging to 
county and under control of sheriff, 
when conveying' pn@oners to peniten¬ 


tiary, was held official misconduct 
for which sheriff was liable,—Han- 
ratty v. Godfrey, 184 NB. 842, 44 
Ohio App 360 

58. Ala—National Surety Co. v 
Boone, 151 So 447, 227 Ala. 599 

Kan—Pfannenstiel v. Doerfler, 105 
P 2d 886, 152 Kan 479. 

Ky—West v Nantz' Adm'r, 101 SW 
2d 673, 267 Ky. 113 

La—Robertson v. Palmer, App., 55 
So 2d 68—Dufrene v. Rodrigue, 
App, 38 So 2d 511. 

57 C J p 799 note 79 

59. U S —Chambers v Anderson, C 
CATenn, 58 F 2d 151. 

Anz—Chaudom v Fuller, 192 P 2d 
243, 67 Anz. 144 

Miss—Hmton v Sims, 158 So 141, 
171 Miss 741, suggestion of error 
oveiruled 158 So 77 8, 171 Miss 
741 

57 C J p 799 note 83 
Shooting person in fleeing car 

(1) Where deputy constable, in 
pursuit of driver of car who 1 had 
committed misdemeanor m consta¬ 
ble’s presence, fired at fleeing car 
and struck passenger therein, con¬ 
stable was liable—State ex rel and 
to Use of Kaercher v. Roth, 49 SW 
2d 109, 330 Mo. 105. 

(2) Fact that such deputy pursued 
fleeing car across county line and 
there shot passenger therein was 
held not to relieve constable of lia¬ 
bility.—State ex rel and to Use of 
Kaercher v. Roth, supra. 

Killing of innocent person 
Fla—Holland, for Use and Benefit 
of Williams, v Mayes, 19 So 2d 
709, 155 Fla. 129 

Wash—Crose v. John, 164 OP. 941, 
96 Wash 216. 

60. Miss.—Brown v. Weaver, 23 So 
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388, 76 Miss. 7, 71 Am S.E. 512, 
42 L.RA. 423. 

57 IC J. p 799 note 84. 

61. Ala—Hereford v. Brentz, 68 So 
350, 192 Ala. 465. 

Cal —Abbott v. Cooper, 23 P.2d 1027, 
218 Cal 425. 

57 C J p 799 note 80. 

Liability of superior executive offi¬ 
cers for false imprisonment by in¬ 
feriors or deputies generally see 
False Imprisonment § 42 a. 

Arrest without warrant or reasonable 
cause 

U S —State of Missouri ex rel and 
to Use of De Vault v. Fidelity & 
Casualty Co of New York, C.CA. 
■Mo , 107 F 2d 343 

Kan—Elwell v. Reynolds, 51 P. 578, 

6 Kan Apr 545. 

62. Ga—Corpus Juris cited in 
Kendrick v Adamson, 180 S E 647, 
51 Ga App 402 

Ind—Magenheimer v State ex rel. 
Dalton, 90 NE.2d 813, 120 Ind App 
128 

Wash.—Kusah v McCorkle, 170 P 
1023, 100 Wash 318, LRA191SC 
1158 

63. NY—Palmer v Hatch, 9 Johns 
329 

iPa.—Wheeler v. Hambright, 9 Serg. 
&R 390. 

64. NY —McIntyre v. Trumbull, 7 
Johns. 35. 

65. Ala.—Rogers v. Carroll, 20 So. 
602, 111 Ala 610 

57 C J p 799 note 86 

66. Wash—Young v. Long, 214 P, 
821, 124 Wash 460. 

57 C J p 799 note 87. 

67. Tex—Mendoza v Singer Sewing 
Machine Co, 84 S.W.2d 715, 125 
Tex. 639. 
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pass 68 committed in enforcing legal process. 

Return of process. A sheriff or constable is liable 
for the deputy’s failure to return a writ, 69 making a 
premature return by reason of which the party is 
damaged, 70 and making a false 71 or improper 72 
return. 

Levy on, or other taking of, property, and sale 
thereof. The deputy’s failure to make a levy ac¬ 
cording to the mandate of a writ is a default for 
which the sheriff or constable is liable 73 unless such 
failure is justified; 74 and liability also attaches to 
the deputy’s failure on receiving an execution to 
make a demand on attaching officer so as to fix his 
liability, 76 making a wrongful levy on, or other 
taking of, property under color of legal process, 76 
taking possession of goods under a void execution, 77 
releasing an attachment, 78 failure to sell goods 
levied on, 79 giving erroneous information as to the 
place of sale, 80 a sale of property under a defective 
execution, 81 or a sale of property of a third person 
with knowledge of such person’s claim thereto. 82 

Collection , custody, and disposition of money or 
property. A sheriff or constable is liable for the 
defaults or negligence of the deputy with respect to 
the care of property in his official custody, 83 loss 
through the deputy’s negligence of property levied 


on by him and in his possession, 84 the release of 
property on an invalid claim of exemption, 85 failure 
or refusal of the deputy to pay over money collected 
by him, 86 or to apply money received from sales 
of property attached to the satisfaction of executions 
issued on judgments obtained by the attaching 
creditors. 87 Where a deputy sheriff receives an 
execution commanding, not his principal, but the 
sheriff of another county, to make the money for 
which the process issues, and proceeds to collect the 
money, he becomes possessed of it under color or 
by virtue of his office, and the sheriff is liable to 
plaintiff therefor. 88 A sheriff has also been held 
liable for money paid into the hands of a clerk m his 
office who embezzled it. 89 

Taking insufficient bond or security. Where a 
deputy takes insufficient bail 90 or an insufficient bond 
m replevin 91 the sheriff is liable to the person in¬ 
jured thereby. 

b. Acts outside Scope of Official Duties 

As a general rule a sheriff is not liable for acts of 
his deputy outside the scope of his official duties. 

As a general rule a sheriff or constable is not lia¬ 
ble for the acts of his deputy outside of the scope 
of his official duties 92 or for the deputy’s neglect 
of any act or duty which the law does not require 


68. Tex—Mendoza v. Singer Sewing 
Machine Co., supra. 

67 C.J p 799 note 88 

69. Tenn —Clmgman v. Barrett, 6 
Humphr 20 

57 C J p 799 note 90 

70. Mich —Prosser v Coots, 15 N.W. 
448, 50 Mich. 262. 

71. N C —Houser v. Hampton, 29 N. 
C. 333. 

67 C J p 799 note 92 

72. Mich—Prosser v. Coots, 15 N. 
W. 448, 50 Mich 262 

78. NH—Haley v. Thurston, 60 N. 
H 204. 

57 C J. p 800 note 94. 

74. Me—Lambard v. Pike, 33 Me 
141. 

67 C J. p 800 note 95. 

75. Me—Kelley v. Tarbox, 66 A. 9, 
102 Me. 119. 

76. Conn.—Flaxman v. Capitol City 
IPress, 185 A 417, 121 Conn 423. 

57 C.J p 800 note 97. 

77. Ala.—Stephens v. Head, 35 So, 
605, 138 Ala. 455. 

78. Cal.—-Neft v. Kedmond, 202 P 
925, 54 Cal.App. 757. 

79. U.S —Clute v. GoodeH, C C.Mich , 
5 F Cas.No 2,911, 2 McLean 193. 

80. Mo—State v. Moore, 72 Mo. 285. 
57 C.J, p 800 note 2. 

81. U.S —Lawrence v. Sherman, C C. 


| Ill, 14 F.Cas No 8,144, 2 McLean 
488. 

82. N D —Kelly v. Baird, 252 N.W 
70, 64 N.D. 346. 

! 83. NH—Eastman v. Judkins, 59 
N.H. 576. 

57 C J. p 800 note 5. 

84. Vt—:Buck v. Ashley, 37 Vt. 475 
leaving property unprotected 

Sheriff was held negligent, justi¬ 
fying recovery against him, where 
deputy allowed seized property to re¬ 
main on premises of defendant, un¬ 
protected, uninclosed, and practically 
unguarded—Price v. Pace, 296 P. 189, 
50 Idaho 353. 

85. Va.—Sage v. Dickinson, 33 Gratt 
361, 74 Va 361. 

86. N.Y.—James v. Gurley, 48 N.Y. 
163. 

57 C J. p 800 note 8. 

87. Mass.—New Hampshire Sav. 

Bank v. Varnum, 1 Mete. 34 

88. N.Y—Walden v. Davison, 15 
Wend. 575 

89. S C —Abercrombie v. Marshall, 2 
S C.L. 90, followed in Carlin v. 
Kerr, 2 S.C L 112 

57 C J. p 801 note 11. 

90. Mass —Young v. Hosmer, 11 
Mass. 89 

S C.-^Teasdale v. Hart, 2 S C.L. 173. 

91* Ky.—Murrell v. Smith, 3 Dana 
462. 


Me—Harnman v. Wilkins, 20 Me. 
93. 

92. U S.—Trammell v. Fidelity & 
Casualty Co of New York, D 'C.S C , 
45 FSupp 366. 

Ark—Davidson v Chandler, 175 S W. 

2d 567, 206 Ark 375. 

Fla—Malona v. Howell, 192 So. 224, 
140 Fla 693. 

Ky.—Commonwealth, for Use and 
Benefit of Coombs v. Vincent, 137 
S W2d 1091, 282 Ky. 95 
Miss —State, for Use of Dew v. 

Lightcap, 179 So 880, 181 Miss 893. 
Mo.—Humphrey v. Ownby, App., 104 
S.W.2d 398. 

57 C J. p 801 note 15. 

Reason for rule 

Sheriff is responsible for wrongs 
of deputy sheriff only when he acts 
officially, since deputy is public offi¬ 
cer and not servant or agent of sher¬ 
iff in private sense,—-Humphrey ▼. 
Ownby, supra. 

Unauthorized unofficial acts of dep¬ 
uty do not render sheriff liable.— 
^GJtna Casualty & Surety Co. v. Clark, 
150 S.W.2d 78, 136 Tex. 238—Shep¬ 
pard v Gill, Civ. App, 58 S.W.ftd 168, 
affirmed 90 S.W.2d 5$3, 126 Tex. 603 
—Graves v. Buzbee, Tex.Civ.App., 
45 SW.2d 392. 

Usurpation, of power 
In the absence of a statute pro¬ 
viding otherwise, the sheriff is not 
liable for acts of his deputy in* 
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him officially to perform. 93 In other words, a sher¬ 
iff or constable is not responsible for a wrongful 
act of his deputy unless such act was done m 
violation of an official duty or was an unfaithful or 
improper performance of an official act. 94 Author¬ 
ization, participation, or ratification by the sheriff 
may subject him to liability for an act outside the 
scope of the deputy’s duties, 96 but it has been held 
that the fact that an unofficial act was done by the 
deputy sheriff m the belief that it was within his 
official power, and that the sheriff, on being in¬ 
formed of it, approved it, and afterward acted on 
it, m the same belief, will not render the latter 
liable 96 Where a sheriff delivered a fieri facias to 
a deputy sheriff, with written directions to make 
a levy and await further orders from the execution 
plaintiff, thereby severing the relationship of prin¬ 
cipal and deputy, and making the deputy plaintiff’s 
agent, the sheriff was held not answerable for the 
deputy’s subsequent acts or defaults. 97 A sheriff 
cannot be held liable for the breach of an unofficial 


or unauthorized contract made by his deputy. 98 

Application of rule . Under the particular circum¬ 
stances of the case, in the application of the rule that 
a sheriff or constable is not liable for the acts of his 
deputy outside the scope of his official duties, the 
sheriff or constable has been held not to be liable 
for failure of a deputy, who has undertaken to se¬ 
cure an alias execution, to secure it in time to 
be available, 99 for failure to record the levy of an 
execution, 1 for failure to turn over money not re¬ 
ceived by the deputy m the line of his official du¬ 
ties, 2 for acceptance of service of a notice of a 
claim to property levied on, 3 for executing an order 
of a justice of the peace for the removal of an ob¬ 
struction in a town way or private way, 4 for a 
search and seizure without a lawful warrant or 
other authority, 6 for an unlawful imprisonment, 6 
for a malicious prosecution, 7 for an arrest with¬ 
out a warrant or other legal authority 8 or an injury 
or death inflicted by the deputy while making such 
arrest, 9 for an assault on a person under arrest, not 


volvmg a usurpation of power — 
Swenson v. Cahoon, 152 So, 203, 111 
Fla 788 

Individual or private wrong's of dep¬ 
uty 

(1) Sheriff is not responsible for 
private or negligent acts of his dep¬ 
uty.—Bolton v. Sevano, La.App, 25 
So 2d 115. 

(2) Fact that sheriff appoints dep¬ 
uty does not make sheriff liable for 
individual wrongs of deputy—Hum¬ 
phrey v. Ownby, Mo.App , 104 S W 2d 
398. 

93. Me—Harrington v. Fuller, 18 
Me 277, 36 Atn.D. 719 
M. La—Gray v. De Bretton, 188 So. 
722, 192 La. 628—Sanders v. Hum¬ 
phries, 78 So. 168, 143 La 43— 
Robertson v. IPalmer, App., 55 So 
2d 68—Britt v. Merritt, App, 35 
So 2d 281—Simoneaux v. Gonzales, 
App., 4 So. 2d 35—Davis v. McDow¬ 
ell, App., 185 So 634. 

95. N.Y.—'Blair v. Flack, 17 N.Y.S. 
64, 62 Hun 609 

57 C.J. p 801 note 19. 

Acts not authorized, participated In, 
or ratified, by sheriff 
Fla,—Goodrich v. Lawrence, 189 So 
233, 138 Fla. 287. 

Tenn.—Ivy v. Osborne, 279 S.W. 384, 
152 Tenn. 384 

Tex.—Taylor v. Stanford, Civ.App , 
229 S.W.2d 427-—Graves v Buzbee, 
Civ.App , 45 SW.2d 392. 

Wash.—Biehn v Bannick, 7 P2d 667, 
166 Wash. 465. 

96. Minn —Dorr v. Mickley, 16 
Minn. 20. 

97. N.Y.—Mickles v Hart, 1 Den. 
548. 

57 C J. p 801 note ** 7 ‘. 


98. Vt—Hunt v. Hill, 143 A. 307, 
101 Vt. 311. 

57 C.J p 801 note 20. 

99. Vt.—Cowdery v. Smith, 50 Vt 
235. 

1. Mass.—Tobey v. Leonard, 15 
Mass. 200. 

57 C J p 802 note 23. 

8. Cal—Neff v Redmond, 202 P. 925, 
54 Cal App 757. 

57 C J p 802 note 24 

3. Iowa.—Chapin v Pinkerton, 12 N 
W. 282, 58 Iowa 236 

4. Mass—Davis v. Smith, 130 Mass 
113. 

57 C J. p 802 note 26. 

5. Tex.—Taylor v. Stanford, Civ 
App., 229 S.W 2d 427—Sheppard v 
Gill, Civ App, 58 S.W 2d 168, af¬ 
firmed 90 SW.2d 563, 126 Tex. 603. 

6. Fla—Swenson v Cahoon, 152 So 
203, 111 Fla. 788. 

Tex.—Graves v. Buzbee, Civ.App., 45 
SW.2d 392 

7. Wash —Biehn v Bannick, 7 P.2d 
567, 166 Wash 465 

8. Ky—Edens v. Hudson, 243 S.W. 
2d 501 

Tenn—Stephens v Hinds, 194 S.W.2d 
483, 183 Tenn 652—Ivy v. Osborne, 
279 S.W. 384, 152 Tenn. 384 
Tex.—Graves v Buzbee, Civ.App., 45 
S.W.2d 392. 

Arrest on search warrant 

If search warrant for third per¬ 
son’s house was valid, plaintiff’s ar¬ 
rest thereunder by deputy sheriffs 
would not constitute official act of 
deputies, where warrant did not di¬ 
rect plaintiff’s arrest; hence sheriff 
would not be liable for such arrest.— 
Sheppard v. Gill, Civ.App*, 58 S.W. 
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2d 168, affirmed SO S.W 2d 563, 126 
Tex 603 

Offense not committed in presence of 
deputy 

Ky—Jones v. Van Bever, 174 S.W. 

795, 164 Ky. 30, LRA.1915E 172. 

Tex—Maddox v. Hudgeons, 72 SW. 

414, 31 Tex Civ.App 291. 

Personal wrong of deputy 

Unlawful arrest by deputies with¬ 
out warrant was a personal wrong 
of deputies for which deputies alone 
would be liable unless sheriff direct¬ 
ed, authorized, or cooperated in 
wrongful act of deputies.—Stephens 
v Hinds, 194 SW.2d 483, 183 Tenn 
652. 

9. Ky—Commonwealth, for Use and 
Benefit of Coombs, v. Vincent, 137 
S W.2d 1091, 282 Ky. 95. 

57 C.J. p 802 note 28 
Deputy must have authority to 
make arrest in order to render the 
sheriff liable. 

Fla—Malone v. Howell, 192 So 224, 
140 Fla. 693. 

Tex.—King v. Brown, 94 S.W. 328, 
100 Tex. 109. 

Agreement by group of deputies to 
make an arrest which is unauthorized 
will not make the sheriff liable for 
acts of his deputies unless deputies 
were acting within their authority 
under law authorizing such an arrest 
—(Malone v. Howell, 192 So. 224, 140 
Fla. 693. 

Person’s approach to an unlawful 
liquor still, in absence of other cir¬ 
cumstances, was not such conduct as 
would authorize his ( arrest without a 
warrant on theory that he had com¬ 
mitted crime in presence of deputy 
sheriffs guarding still, with respect 




made in discharge of any duty of the deputy, 10 for 
a malicious killing, 11 or for the killing of a person 
by a deputy holding a warrant for arrest, hut before 
announcing that he held a warrant; 12 and it has 
been held that a deputy who, while fleeing from a 
person whom he is called to arrest, shot and killed 
one of his own party was not acting within his offi¬ 
cial authority so as to make the sheriff liable, 13 
unless, of course, the latter was present aiding and 
abetting the act. 14 

Where a special deputy, without the knowledge 
or direction of the sheriff, voluntarily procured a 
“John Doe” warrant and, m attempting to make an 
arrest, shot a bystander, the sheriff was not liable 15 
It has also been held that where a sheriff was not 
present when his deputies killed a person m the 
execution of a writ, and they acted, in the killing, 
on their own initiative, the liability of the sheriff, if 
any, could not be enforced m an action for wrongful 
death 16 The representations of a deputy sheriff at 
an execution sale that the title to the property is 
clear and all right, made under the belief that they 


are true, will not bind the sheriff so as to render him 
liable to the purchaser for failure of title. 17 So, 
where under the law the sheriff has nothing to do 
with the collection of taxes until executions have 
been issued and delivered to him, he is not liable for 
taxes collected by a deputy before the issuance and 
delivery of execution, where such deputy embezzles 
the money so collected. 18 Other cases illustrating 
the rule that a sheriff or constable is not liable for 
the acts of a deputy outside the line of his official 
duties appear in the note 19 

c. Acts of de Facto Deputies 

A sheriff or constable generally is held liable for 
official misconduct of a de facto deputy. 

A sheriff or constable generally is liable for the 
official misconduct, defaults, etc, of a de facto 
deputy, 20 that is, a person whom the sheriff or con¬ 
stable has held out as his deputy, 21 and who has 
acted as a deputy 22 with the consent of the sheriff 
or constable, 23 although such person may not have 
been legally appointed a deputy 24 or may not have 


to sheriff’s liability for death of de¬ 
ceased shot by deputies m attempt¬ 
ing to flee from still —Malone v 
Howell, supra. 

10. Fla—Goodrich v Lawrence, 189 
So 233, 138 Fla 287 

Shooting 1 

A sheriff is not liable for injuries 
sustained by one not under arrest 
when a deputy shot him because he 
insisted on being present while the 
deputy spoke to another who like¬ 
wise was not under arrest and 
against whom the deputy had no 
warrant of arrest—State, for Use of 
Dew v Liglitcap, 179 So 880, 181 
Miss 893. 

11. Ky—Casey v Fidelity & Cas 
Co of New York, 128 SW,2d 939, 
278 Kv 426—Howard v. Caudill, 15 
SW2d 243, 228 Ky 403 

12 US—Tate v Baugh, CCA. 
Tenn, 2G4 F 8D2 

13. Okl —McLain v Arnold, 174 P 
503, 73 Okl 52 

14. Okl —Jordan v Neer, 125 P 
1117, 34 Okl 4 00 

15. N.C.—Tlame v Rice, 139 SE 
380, 3 94 NC 234. 

1©. Ala—-Wise v Curl, 58 So 286, 
177 Ala 324 

17. Tnd,—Lowark v Carter, 20 N,E 
119, 117 Ind 20C, 10 Am S.R 40, 
3 L.RA 440 

18. SC—Dillon County v. Lane, 104 
SE 184, 114 S.C 494. 

19. Pa.—Mill or v. Heck, 9 Watts 
439. 

57 C.J p 802 note 37. 

Acts growing out of conspiracy 
Where deputy sheriff and others, 


I conspired to get a wife to return 
to her husband by having deputy, 
who was commissioned m another 
parish, serve a false warrant for her 
arrest, and while carrying out the 
conspiracy one of conspirators shot 
and killed thud person, sheriff who 
had commissioned the deputy was 
not liable to third person’s widow for 
his death, since deputy was not act¬ 
ing with official authority—Davis v. 
McDowell, LaApp, 185 So 634. 

Deputy sheriff acting as marshal 

Under evidence that village mayor 
appointed deputy sheriff to act as 
town marshal in absence of regular 
marshal, that appointee’s duties as 
deputy sheriff did not embrace that 
of maintaining order m dance halls 
of village, that he performed such 
duty only when he was designated 
to act in place of town marshal, that 
deputy arrested deceased at dance 
hall and earned him to village jail, 
and that deceased attempted to es¬ 
cape and was shot by deputy, sher¬ 
iff was not liable regardless of 
whether deputy recklessly or mali¬ 
ciously shot deceased—Simoneaux v. 
Gonzales, LaApp, 4 So 2d 35. 

Deputies working for county com¬ 
missioners 

Where a county, through the coun¬ 
ty commissioners, was working a 
prisoner m the county jail, the sher¬ 
iff was held not liable for his depu¬ 
ty's negligence, if any, resulting in 
the death of the prisoner, because the 
deputy was working for the commis¬ 
sioners and not for the sheriff—Ke- 
bert v. Board of Com'rs of Wilson 
County, 5 F.2d 1085, 134 Kan 401. 
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Negligence in operating motor vehi¬ 
cle 

(1) Traveling or going to place for 
performance of official act by deputy 
sheriff is not part of “official act,” 
and injury caused by his negligence 
in operating motor vehicle while 
driving to place to perfoim official 
act did not make sheriff liable 

Cal—Clement v Dunn, 29 9 P. 545, 
114 Cal.App 60 

Mo—Humphrey v. Ownby, App , 104 
SW.2d 398 

(2) Sheriff was held not liable for 
injuries to motorist or pedestrian 
struck by motor vehicle negligently 
operated by deputy while convoy¬ 
ing prisoner to jail, on ground that 
act causing injuries was not official 
or committed by color or by virtue of 
office, and was not act of malfeas¬ 
ance, nonfeasance, or minfeasunco 
La—Gray v De Bretton, 188 So, 722, 

192 La 628 

Tex—-Etna Casualty & Surety Co v. 
Clark, 150 S W 2d 7S, 136 Tex. 238. 

(3) Other cases.—Usioy v Yurnoll, 
27 S W* 2d 988, 181 Ark. 801—57 C 
J p 802 note 37 [c3 

20. Fla—Malone v. Howell, 192 So. 
224, 140 Fla. 693. 

21. Fla—Malone v Howell, supra 

57 C.J. p 802 note 39. 

22. Fla.—Malone v. Howell, supra 
57 C.J. p 802 note 40 

23. Miss.—McCoy v. Key, 123 So. 
873, 155 Miss. 64. 

57 C.J p 803 note 41 

24u Ky —Mann v. Martin, 82 Ky 
242 

57 <C J. p 80S note 43. 
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qualified in the manner required by statute. 25 How¬ 
ever, it has been held that a sheriff is not liable for 
the wrongful acts of a person claiming to act as 
his deputy, but that the authority to act as such dep¬ 
uty must be established by producing a written ap¬ 
pointment. 25 

d. Acts Done after Termination of Office 

The sheriff is liable for acts of a deputy done in 
connection with the execution of process begun while the 
deputy was still in office, notwithstanding the wrong oc¬ 
curred after the deputy was no longer in office, or for 
acts of th-e deputy in the execution of process placed 
in his hands while the sheriff was in office, notwith¬ 
standing the wrong complained of occurred after the 
sheriff had gone out of office. 

Where a deputy ceases to be such, as by removal, 
expiration of term, or otherwise, the sheriff is liable 
for his subsequent acts m connection with the ex¬ 
ecution of process which he had begun to execute 
while in office, 27 but the sheriff is not liable for 
any acts of the former deputy m connection with 
new business which he has assumed to undertake 
after ceasing to be deputy 28 

Termination of sheriff's incumbency . Where a 
sheriff, while in office, places process m the hands 
of his deputy for execution, he is liable for the offi¬ 
cial misfeasance or nonfeasance of the deputy with 
respect to such process, although the act or omis¬ 
sion complained of does not occur until after the 
sheriff has gone out of office, 29 and the deputy has 
become the deputy of his successor. 30 So it has 
been held that although his term of office has ex¬ 
pired, and he has made a final settlement with his 
deputy, a sheriff is liable for the deputy’s default 
in withdrawing from a solvent bank, public money 
necessary to pay checks given to the holder of 
orders. 31 

e. Acts of Deputy of Predecessor 

A sheriff is not liable for acts of the deputy of his 
predecessor with respect to process placed in the deputy's 
hands by such predecessor. 
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A sheriff is not responsible for the acts or omis¬ 
sions of the deputy of his predecessor with respect 
to process placed m his hands for execution by the 
prior sheriff, 32 although the new sheriff has ap¬ 
pointed the same person his own deputy 33 and the 
acts or omissions complained of did not occur until 
after the new sheriff had gone into office. 34 

f. Acts of Deputy Nominated by Creditor 

The mere fact that the deputy sheriff was appointed 
to office at the good-faith nomination of the execution 
creditor has been held not to relieve the sheriff of lia¬ 
bility to such creditor for the misconduct of such deputy. 

It has been held that the mere fact that a spe¬ 
cial deputy to execute certain process was appointed 
by the sheriff on the nomination of the creditor does 
not relieve the sheriff from liability to the creditor 
for the misconduct or neglect of such deputy 35 un¬ 
less there was collusion or a want of good faith in 
making the nomination 36 So it has been held that 
the sheriff is not relieved from liability for the 
default of a deputy levying an attachment because 
the deputy was appointed for the purpose at the 
request of plaintiff in attachment. 37 

g. Direction to Deputy as Affecting Liability of 

Sheriff 

The sheriff is not liable for acts of the deputy in exe¬ 
cuting a writ in compliance with the instructions of the 
plaintiff or his attorney. 

Where plaintiff in a writ gives instructions to a 
deputy sheriff as to its execution, and such instruc¬ 
tions are followed, the sheriff is discharged from 
liability for the deputy’s acts o-n the ground that 
plaintiff has made the deputy his agent, 38 and this 
is also true where the deputy acts under the instruc¬ 
tions of the attorney of such party, 39 but the mere 
fact that plaintiff has given instructions to a deputy 
does not affect the liability of the sheriff for the 
deputy’s acts where the deputy has done nothing m 
pursuance of such instructions 40 or where the de¬ 
fault complained of was not committed in the course 
of following such directions. 41 


25. Ala.—Mathis v. Carpenter, 10 
So. 341, 95 Ala. 156, 36 Am S.R 
187. 

Miss—(Pickens v. McNutt, 20 Miss. 
651. 

26. N.Y.—Curtis v. Fay, 37 Barb 
64. 

27. Me —Morton v. White, 16 Me 
53. 

57 C.J. p 803 note 47. 

28. NY.—Edmunds v. Barton, 31 N. 
Y 495. 

29. Vt.—Stimpson v. Pierce, 42 Vt. 
334 

57 C J p 803 note 49. 

30. Vt.—Stimpson it Pierce, supra. 


31. W Va.—Arnold v, Hawkins, 90S. 
E. 678, 79 W Va 205 

32. Me.—Barden v Douglass, 71 Me 
J 400. 

* 57 C.J. p 803 note 52. 

33. Me —Wilton Mfg. Co. v. Butler, 
34 Me 431. 

57 C J. p 803 note 53. 

34. Ky—Hamilton v. Vail, 2 Mete 
511 

Me.—Barden v. Douglass, 71 Me. 400 

35. N C —Martin v. Martin, 47 N.C 
285. 

57 C J p 803 note 55. 


37. Miss,—State v Dalton, 10 So 
578, 69 Miss. 611 

57 C J p 803 note 57. 

38. NY—Smith v. Smith, 60 N.Y. 
161 

57 C.J. p 803 note 59 
Effect of directions of party or at¬ 
torney generally see supra § 54 

39. Mass.—Wright v. Willis, 2 Allen 
191 

57 C.J. p 803 note 60. 

40. N.Y—Sheldon v. Payne, 10 N.Y. 
398 

57 C.J p 804 note 61. 

41. Vt —Seaver v. Pierce, 42 Vt. 
325 

57 C.J. p 804 note 62. 


36. N.C.—Martin v. Martin, supra. 
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h. Release from Duty or Liability 

A creditor who has released the deputy from perform¬ 
ance of his duty cannot hold the sheriff lLable for the 
deputy's neglect of such duty. 

A creditor who has by his own act released the 
deputy from the obligation to perform his legal 
duty cannot hold the sheriff liable for the deputy's 
neglect. 42 It has been held that where the owner 
of goods wrongfully levied on brings trespass 
against the deputy and recovers judgment and takes 


out execution, the sheriff is discharged of his re¬ 
sponsibility, 43 but where a deputy, relying on de¬ 
fendant m an execution to pay it, and for his spe¬ 
cial accommodation, has suffered the execution to 
run out m his hands, and the consequent liability of 
the sheriff has become fixed, the mere passive ac¬ 
quiescence of plaintiff in a further delay m order 
to give time to the deputy and defendant in the 
execution to make the money does not ipso facto 
operate as a release of the cause of action against 
the sheriff 44 


B. DEFAULTS AND WRONGFUL ACTS IN EXECUTION OF PROCESS 


§ 56. Defaults in General 

As a general rule a sheriff or constable is liable for 
damages resulting from his failure to execute process de¬ 
livered to him for execution. 

As a general rule, a sheriff or constable to whom 
process has been delivered for execution is liable 
for failure to serve or execute it, 45 for any damage 
which may have resulted from his negiigence, or 
default in the execution of the process, 46 or from 
delay in proceeding to execute it. 47 Matters affect¬ 
ing or relieving the sheriff or constable from lia¬ 
bility far his failure or default m the execution of 
process are considered infra § 60. 

Necessity for demand . A demand is not a prereq¬ 
uisite to an action against a sheriff for a default in 


respect of the execution of process. 42 

Particular process or writs . The liability of the 
sheriff for failure to execute, or negligence or de¬ 
lay in the service or execution of process, extends 
to summonses, 49 subpoenas, 60 attachments, 51 execu¬ 
tions against property, 62 writs of possession, such as 
writs of assistance, 53 writs of replevin, 54 writs of 
restitution, 55 body executions, 56 and warrants of 
arrest. 57 

§ 57, Particular Defaults or Omissions 

a. Recognizing claim of exemption 

b. Giving preference to junior writ 

c. Failure to file statutory notice; de¬ 

mand 


42. Vt—Mason v. Ide, 30 Vt. 607 

43. Me—Harrington v. Fuller, 18 
Me. 277, 36 Am.D. 719. 

57 C J p 804 note 66. 

44. N.Y—McKinley v. Tucker, 59 
Barb. 93 

57 C J. p 804 note 65. 

45. Ariz,—Schuster v. Merrill, 106 
P.2d 192, 56 Anz 114. 

Ga—Harris v. Bennett Bros., 34 S. 
E.2d 615, 72 GaApp. 589—Little v 
Lawrence, 193 S E. 181, 56 Ga,App 
524. 

Idaho —Corpus Juris cited In Jacob¬ 
son v McMillan, 132 F.2d 773, 778, 
64 Idaho 351 

Ohio.—Smith v. Mackenzie, Com. 
PI., 71 N.E 2d 277 

Okl.—Pappe v. Law, 35 P 2d 941, 169 
Okl 15, 95 ALE 939. 

Tex.—Burkett v. Simmons Hardware 
Co., Clv.App., 52 S W 2d 675 

Va—-Harrows Grocery Co. v Bailey, 
170 SE 730, 161 Va. 278. 

57 C.X p 804 note 68. 

46. Idaho.—Corpus Juris cited In Ja¬ 
cobson v. McMillan, 132 P.2d 773, 
778, 64 Idaho 351. 

Va.—^Narrows Grocery Co, v. Bailey, 
170 S E. 730, 161 Va. 278. 

57 C.J. p 804 note 69. 


Amercement for defaults in execu¬ 
tion of process see infra § 173. 
Liability for default of deputies see 
supra § 55 

Summary remedies against officer for 
defaults in execution of process 
see infra § 168 

47, Mich.—People ex rel Spnngett 
v. Colerick, 34 N.W. 683, 67 Mich 
362. 

Okl,—Pappe v. Law, 35 P.2d 941, 169 
Okl. 15, 95 A.L.B. 939. 

Or.—Skulason v. Pratt, 130 P,2d 17, 
169 Or. 617. 

57 C.J. p 805 note 70. 

Warrant delivered on holiday 
A sheriff may be held liable for 
failure to “immediately" execute a 
warrant of attachment placed m his 
hands as required by statute, al¬ 
though it is delivered to him on a 
holiday when his office is closed.— 
Dailey v. Fenton, 62 N.Y S 337, 47 
AppDiv. 418, 7 H Y.Ann Cas. 222— 
57 C.J. p 809 note 47. 

48. Mo.-^-Douglass v. Baker, 9 Mo 
41. 

57 C J P 807 note 11. 

Conditions precedent to actions 
against officers or indemnitors see 
infra 5 148. 


49. N.C.—Swain v. Phelps, 34 S E 
110, 125 N.C 43 

Va—Narrows Grocery Co v Bailey, 
170 SE 730, 161 Va. 278. 

50. Ala.—Birmingham Dry Goods 
Co. v. Bledsoe, 23 So. 153, 117 Ala. 
495. 

51. Ala—Smith v. Hemoman, 24 So 
364, 118 Ala. 195, 72 Am,SR. 150 

57 C.J. p 807 note 15 

52. Anz.—Schuster v. Merrill, 106 
P 2d 192, 56 Ariz. 114. 

57 C J p 807 note 16 

53. Okl.—Pappe v. Law, 35 P.2d 
941, 169 Okl. 15, 95 A.L.E. 939. 

Or.—Skulason v. Pratt, 130 P.2d 17, 
169 Or. 617. 

57 C.J. p 808 note 17. 

54. Ill—People v. Wiltshire, 9 Ill. 
App. 374. 

Sail trover 

Ga—IJarrls v. Bennett Bros., 34 S.E. 
2d 615, 72 GaApp 589. 

55. Ohio.—Bode v. Mungavin, 4 Ohio 
S. & C.P.D 270, 2 Ohio NU> 269. 

56. N.C—Jenkins v. Troutman, 52 
GNTC 169, 75 Am.D 459. 

57. C.J. p 808 note 20. 

57. Ky.—Phillips v. Konald, 8 BUsh 
244, 96 Am.D. 216, 

57 C.J. p 808 note 23- 
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§§ 57-59 


a. Recognizing Claim of Exemption 

As a general rule the sheriff Is not liable to an execu¬ 
tion creditor for recognizing a claim of exemption made 
by the debtor. 

A sheriff is not liable to an execution creditor for 
recognizing a claim of exemption made by the 
debtor 58 except in case of a formal waiver 59 or a 
willful and wanton disregard of the creditor’s plain 
rights. 60 However, the fact that a defendant, 
against whom execution has been issued, is absent 
and cannot be notified thereof, so as to claim his 
exemption, does not excuse the sheriff for a failure 
to levy. 61 

b. Giving Preference to Junior Writ 

As a general rule, a sheriff who improperly gives 
preference to the Junior of two writs in his hands for 
execution is liable to the plaintiff in the senior writ for 
resulting loss. 

A sheriff who, having two or more writs m his 
hands for execution, improperly gives preference 
to a junior writ, is liable to plaintiff m the senior 
writ if his debt is thereby lost or the amount which 
he would otherwise have received diminished 02 un¬ 
less the junior writ is more specific. 63 If the 
giving cf such preference results m a seizure of the 
property of a surety of defendant m the writs, who 
was surety for only the debt represented by the 
senior writ, and hence would not have been com¬ 
pelled to pay the sum had the proper order of 
precedence been observed, the sheriff is liable to 
such surety. 64 

c. Failure to File Statutory Notice; Demand 

A sheriff levying an attachment is liable for damage 
resulting from his negligent failure to file the requisite 
statutory notice. 

A sheriff levying an attachment on land is liable 
for the resulting damage where the debt is lost by 
reason of his negligent omission to file a notice re¬ 
quired by statute in such cases, 65 and the fact that 
the sheriff files a notice at the request of plaintiff’s 
attorney after a conveyance of the land to a bona 
fide purchaser, and after rendition of judgment in 


the attachment suit, does not defeat plaintiff’s right 
of action against him for the original default. 6 * 
The sheriff cannot, by interposing as a defense 
a suggestion that the deed is invalid, and that the 
purchaser had actual notice, compel plaintiff, in 
effect, to litigate with such purchaser the validity 
of his deed. 67 

Demand . Although ordinarily no demand need 
be made by the sheriff on the possessor of the prop¬ 
erty before acting under an execution m ejectment 
or other writ for the possession of property, 68 the 
sheriff may be liable for damages from failure to 
make the demand if such failure would of itself 
subject the possessor to unreasonable hardship or 
loss and it is reasonably possible to make the de¬ 
mand. 69 

§ 58. - Failure to Arrest Defendant 

A sheriff may be liable for damages resulting from a 
failure to arrest a defendant on civil process. 

A sheriff may be held liable in damages for a 
negligent failure to arrest a defendant on civil 
process. 70 However, where a person at liberty un¬ 
der bail was arrested and placed in jail under an¬ 
other charge, and while so confined a surety on the 
bail bond indorsed on a certified copy of the bond 
a direction to the sheriff to “execute this process’’ 
on the prisoner, it was held that the officer suffi¬ 
ciently performed his duty by reading the copy to 
him, without having him rearrested or taking a 
receipt from the jailer, and was not liable to the 
bail sureties where the prisoner afterward escaped 
and the bail was forfeited. 71 

§ 59. -Insufficient or Defective Levy 

A sheriff may be liable for failure to seize sufficient 
available property to satisfy the debt. 

The sheriff is liable to the party at whose instance 
process was issued, where, m making the levy there¬ 
under, he fails to seize so much of defendant’s goods 
as a reasonable and prudent man would deem suffi¬ 
cient to satisfy the debt and costs if so much is 
available; 72 but if the property is sufficient when 


58. Pa—Williamson v. Krumbhaar, 
19 A. 231, 132 Fa. 455. 

57 C.J p 808 note 23. 

59 . Fa.—Williamson v. Krumbhaar, 
supra. 

60. .Pa—Williamson v. Krumbhaar, 
supra. 

J ! 1 1 

61. Ill —People v- Palmer, 46 Ill 
398, 95 AmD 418,‘ 

62. Wis.—Ohlsoh r. Fierce, 12 N.W. 
429, ,65 Wis. 2Q5 ' ■» 

57 C.J. p 8Q8 'Uq^e 28. ,, r , 

of l li^ij)ity i see i^ra 9 . 61. 

80 C.J. S.—-16 


63. Utah.—Remington v. Weber, 39 
F. 822, 11 Utah 181 

57 C J. p 808 note 29. 

64. !£y—Staton v Commonwealth, 2 
Dana 397. 

65. N T —Lewis v. Douglass, 6 N.Y 
S. 888 , 53 ( Hun,587, 590. 

57 CJ. p 809 note 31. 

66 . N Y.—Lewis v. Douglass, supra 

67. N.Y.—Lewis v. Douglass, supra. 

68 . Conn.—Nourse v. Lycett, 159 A 

277, 114 Conn 432. , , , 

MI^SS.T^Howe v Butterfield* 58 Mass. 
30^, 50 Am Dec. 785. , „ , ,, ,, 

m 


69. Conn—Nourse v Lycett, 159 A, 
277, 114 Conn. 432 

70. Ga—Harris v Bennett Bros, 34 
SB 2d 615, 72 GaApp 589—Little 
v. Lawrence, 193 S.E 181, 56 Ga, 
App. 524. 

57 C.J. p 809 note 34. 

71. fey—James v. Geiger, 238 S.W 
753, 194 Ky. 273. 

72. * Ala.—Governor v. Powell, 9 Ala 

1 83. 

5,7 C J. p 809 note 37 

Extent of liability see infra 9 61. 
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levied on the sheriff does not become liable be¬ 
cause of a subsequent depreciation in its value 73 
unless the depreciation is such as a prudent man 
should have foreseen and provided for 74 Where he 
levies on property, which would satisfy the judg¬ 
ment were it sold for bank notes, but would be in¬ 
sufficient were it sold for specie, the officer is not 
chargeable with a breach of duty unless he was 
notified that specie alone would be received 75 
Where the officer levies on property which ought m 
the estimation of a prudent person to produce suffi¬ 
cient to satisfy the writ, but the sale thereof proves 
unproductive, and he immediately levies on other 
property of sufficient value to satisfy the writ, he has 
shown sufficient diligence, and is not liable for 
failure to make the money, although the property 
last seized cannot be sold until after the return- 
day 76 

Property described m petition. A sheriff levying 
execution is liable for damages resulting from his 
failure to seize all the property described in the peti¬ 
tion of the execution plaintiff. 77 

j Defective levy. A sheriff is liable to the party at 
whose instance process was issued, where, in execut¬ 
ing it, he makes a levy so defective that property 
which might have been secured to satisfy the debt 
is lost to the creditor. 78 Thus a sheriff levying 
execution is liable for damages resulting from his 
failure to take the property into his own possession 
and exercise dominion over it; 79 and if he attaches 
goods and neglects to remove them he is liable to 
plaintiff in the event a subsequent creditor attaches 
the same goods 80 


§ 60. Relief From Liability 

a In general 

b Regularity and validity of proceedings, 
judgment, and process 
c. Availability of property for levy or 
seizure 

d Acts or defaults of party issuing proc¬ 
ess 

e Collectability or payment of debt 
f. Prevention of execution of process by 
bond, supersedeas, stay, or injunc¬ 
tion 

g Injury to party at whose instance 
process issued 

a. In Greneral 

The fanure of a sheriff or constable to execute proc¬ 
ess does not impose on him an absolute liability, but he 
may escape liability by showing that the circumstances 
are not such as to impute to him official negligence or 
misconduct or that his negligence or misconduct was not 
the proximate cause of the damage. 

The failure of a sheriff or constable to execute 
process does not impose on him an absolute liability, 
but he may escape liability by showing that the cir¬ 
cumstances are not such as to impute to him official 
negligence or misconduct 81 or that his negligence or 
misconduct was not the proximate cause of the 
damage. 82 Since the officer is required only to use 
reasonable diligence m the execution of process, as 
considered supra § 44, he is not liable unless he has 
been lacking in such degree of diligence. 83 A sher¬ 
iff or constable will not be liable for not executing 
a writ before the return-day 84 unless there were 
special circumstances making it his duty to do so; 86 
and the burden is on plaintiff to show such special 
circumstances 86 So a party who seeks to hold a 


73. AtIc —Lawson v State, 10 Ark 
28, 50 AmD 238 

NC—Governor v 'Carter, 10 N.C 328, 
14 Am D 588 

74. Ill—French v Snyder, 30 Ill 
339, 83 AmD 193 

Tex—Dewitt v Oppenheimer, 51 Tex 
103. 

75. NC—Governor v Carter, 10 N 
C 328, 14 Am.D 588 

76. Ala—Powell v Governor, 9 Ala 
36. 

77. Ga.—Harris v Bennett Bros , 34 
SB 2d 615, 72 Ga.App. 589—Bat¬ 
tle v. Ricks Lumber Co, 144 S B 
919, 38 GaApp 621 

73. Ga—Sanders v. Carter, 52 S.B 
887, 124 Ga 676 

57 CJ. p 809 note 43 

Failure to index execution and levy 
Whore Irregular execution is issued 

by clerk of common pleas court to 

another county, and sheriff to whomi 


it is directed levies on judgment 
debtor's realty but fails to index ex¬ 
ecution and levy in debtor’s name, 
and lien of execution is lost because 
of debtor's sale of realty to innocent 
purchaser, judgment creditor, suffer¬ 
ing damage thereby, may recover 
from sheriff for negligence m fail¬ 
ing to index in foreign execution 
docket, in judgment debtor’s name, 
the case in which execution was is¬ 
sued—First Nat Bank v Hassmger, 
196 NE 425, 129 Ohio St. 642 

79. Ga—Battle v Ricks Lumber 
Co, 144 SB 919, 38 Ga.App 621 

57 C.J p 809 note 45 

80. Mass —Gale v. Ward, 14 Mass. 
352, 7 AmD. 223. 

81. Ga—Wilkin v. American Free¬ 
hold Land Mortg. Co , 32 S B. 135, 
106 Ga 182 

57 C J p 810 note 49 
Directions of party or attorney see 
supra § 54. 


82. Summons in action barred by 
limitations 

Even if sheriff's ultimate failure 
to serve summons on defendant by 
return-day was caused by negligence, 
such failure would not give Tise to 
cause of action in favor of plaintiff 
against the sheriff where plaintiff's 
cause of action against defendant 
was barred by expiration of the two- 
year period prior to the return-day. 
—Sarelas v. Fagerburg, 45 N E 2d 
690, 316 Ill App. 606 

83. Minn.—Guiterman v. Sharvey, 
48 NW. 780, 46 Minn. 183, 24 Am. 
SR 218 

57 C J p 806 note 98. 

84. Ill—Sarelas v. Fagorburg, 45 N. 
E.2d 690, 316 Ill App. 606. 

57 C J p 807 note 1. 

85. Mo—State v. McMahan, 13 Mo. 
179—State v. Ferguson, 13 Mo. 166. 

86 . Mo—State v. McMahan, 13 Mo 
179—State v. Ferguson, 13 Mo. 166. 
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sheriff liable for damages resulting from failure to 
serve a citation sooner than ordinary diligence 
would have required, 87 as where earlier service was 
necessary to prevent prescription of the claim, 88 
must show that the officer was notified of such 
necessity. 

A sheriff cannot be held liable for a failure to levy 
on particular property pointed out by the execution 
plaintiff when he levies on other property of the 
execution defendant sufficient to satisfy the execu¬ 
tion; 89 and where a writ of attachment is issued 
to a county other than the one m which the action 
was brought the officer executing the writ, m the 
manner provided by statute, is not liable for damages 
because, subsequently to the levy, the land was sold 
by the owner to an innocent purchaser, whereby 
plaintiff in attachment lost his security for the pay¬ 
ment of his judgment 90 Where an officer had no 
authority to execute a writ, he cannot be held liable 
for a failure to do so, 91 . 

Various circumstances relied on to relieve a sher¬ 
iff or constable from liability for defects or de¬ 
faults in the execution of process have been held 
insufficient for that purpose. 92 The fact that the 
sheriff had no corrupt or bad intentions does not 
relieve him from liability for failure to serve or 
execute process. 93 So a sheriff is not excused from 
a default in levying an execution because he delayed 
in reliance on the debtor’s promise to pay, 94 or be¬ 
cause of threats of bankruptcy proceedings, 96 even 
though he was prompted by a sincere desire to serve 
creditors’ interests and an honest belief that he was 
doing so. 96 An attachment against an execution 
plaintiff does not relieve the sheriff from liability 
for failure to collect the execution placed in his 
hands. 97 Where a sheriff has failed to attach prop¬ 
erty, and before judgment in the suit such property 
has gone beyond the reach of process, the issuance 
of an execution within the time after the judgment 
for which an attachment lien remains in effect is 
not necessary to fix the liability of the sheriff. 98 


§ 60 

Absence of debtor. A sheriff is not liable for 
failure to serve process on a nonresident where he 
has followed the directions of plaintiff and failed 
to find defendant. 99 So, m an action against a sher¬ 
iff for failure to arrest an execution defendant, the 
sheriff may show that such defendant was out of 
the county from the date of the writ until he ap¬ 
plied for the benefit of the bankruptcy law. 1 

Affidavit of illegality . Where a sheriff holds sev¬ 
eral executions against the same defendant, an af¬ 
fidavit of illegality as to one does not excuse him 
from proceeding with the rest 2 

Consideration for debtor. It is no excuse for the 
default of a sheriff in levying an execution that he 
delayed because the sickness of the debtor or the 
distress of his family; 3 but in a case where an at¬ 
tachment was issued against a life tenant for dis¬ 
obedience of a decree requiring him to give security- 
for the principal intrusted to him, and the writ: 
which ordered him to be brought before the court 
was placed m the hands of the assistant sheriff, 
with instructions to execute it, and, finding him so 
ill that he could not be moved, he procured a 
physician’s certificate as to his condition, and made 
return of the facts, and the court made no further 
order in the matter, and no further application was 
made to it, it was held that the sheriff was not 
liable to the remainderman as for a neglect of 
duty. 4 

Difficulty in executing process. Difficulty in ob¬ 
taining possession of property on which the sheriff 
is directed to levy does not excuse his failure to, 
levy, 5 and it is not any excuse to a sheriff for fail¬ 
ing to execute a capias ad satisfaciendum that he 
and his deputies had always found difficulty in ar¬ 
resting defendant in execution 6 

b. Regularity and Validity of Proceedings, 
Judgment, and Process 

Mere irregularities in the proceedings in which proc¬ 
ess is issued, or in the process or judgment, do not re- 


87. La.—Bloomfield v. Jones, 2 La 
Ann 936 

88 . La—Bloomfield v. Jones, supra 

89. Ark—Lawson v. State, 10 Ark 
28, 50 Am.D. 238. 

90. Okl—Mount v. Trammel, 175 P 
232, 73 Okl 96. 

91. Ala.—Governor v. Lindsay, 14 
Ala 658. 

57 C J p 806 note 96. 

Protection afforded by process, judg¬ 
ment, or order of court generally 
see infra §§ 122-127 

92. Ga.—Gnner V Smith, 106 S E 
20, 26 GaApp. 319. 

57 C J. p 815 note 54. * 


93. NC—Swain v Phelps, 34 SE 
110, 125 NO 43 

Belief that property against which 
process was issued was exempt see 
supra subdivision d of this sec¬ 
tion 

94. Tenn—Cowan v Sloan, 32 SW 
388, 95 Tenn 424 

Tex —B F Goodrich Rubber Co v 
Valley Plumbing, etc, Co, Civ 
App„ 267 S.W 1036 

95. Tex —'Goodrich Rubber Co v 
Valley Plumbing, etc., Co., supra. 

96. Tex —Goodrich Rubber Co. v. 
Valley Plumbing, etc, Co., supra 

97. N.T.—Wehle v Conner, 63 N.Y 
258. 


98. Me—Townsend v. Libbey, 70* 
Me 162 

57 C J. p 816 note 55 

99. Pa.—Hamilton v. Lyle, 9 Phila 
98. 

1 . Mo—State v. Rollins, 13 Mo 179. 

2 . Ga—Carr v. Morris, 86 SE 94, 
17 Ga App 45. 

3. Tenn—Cowan v. Sloan, 32 S.W. 
388, 95 Tenn, 424, 

4. Pa.—Potteiger v. Ridgway, 34 A. 
19, 173 Pa 292 

5 . Cal—Howe v. White, 49 Cal. 658. 
57 C J. p 814 note 21 

6 . Ala,^-Spencq v. Tuggl§, 10 Ala* 
538. 
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lieve the sheriff of liability for failure to execute the 
process; but it is otherwise if the Judgment or process 
Is absolutely void. 

A sheriff or constable is liable for his default m 
the execution of process notwithstanding defects or 
irregularities in the proceeding in which the pro-cess 
was issued, 7 where the court has jurisdiction of the 
cause, 8 and he cannot escape liability on the ground 
that prior to the entry of judgment the parties 
agreed to dismiss the cause and that thereafter 
plaintiff took judgment and caused the execution to 
issue. 9 On the other hand, a sheriff or constable 
is not liable for failure to levy on an execution m 
an action in which the court had no jurisdiction. 10 
It has been held that a sheriff is not liable for re¬ 
fusal to deliver a bail bond to the creditor or to 
return it to the clerk’s office, after returning that he 
had arrested the debtor and taken bail, where the 
affidavit accompanying the writ was not sufficient 
to justify an arrest. 11 

Validity and force of judgment, A sheriff or 
constable is not liable for failure to serve a writ 
which, although regular on its face, is based on a 
void judgment, 12 or for failure to levy and sell un¬ 
der an execution based on a judgment which was 
dormant when the writ was placed in his hands. 13 
However, it is no excuse for a sheriff’s failure to 
levy an execution on a judgment that the judgment 
is irregular 14 or erroneous, 16 or that the considera¬ 
tion therefor has failed 16 

Validity of process A sheriff or constable is not 
liable for failure to serve process which is void on 


its face, 17 and, even though a writ be regular on 
its face, if it is m fact unauthorized and void the 
sheriff is not liable for refusing to execute it. 18 It 
has also been held that the officer has a right to de¬ 
mand that process shall be in strict accordance with 
the statute, and that he is not liable for failure to 
execute a writ which fails to comply with statutory 
requirements. 19 However, a sheriff who has failed 
to execute a writ cannot escape liability by reason 
of a statute, enacted after his default, establishing 
certain requisites which the writ did not have. 20 
A sheriff cannot escape liability for failure to exe¬ 
cute or neglect or delay m executing process by rea¬ 
son of the fact that it is merely irregular, 21 er¬ 
roneous, 22 or defective m form. 23 

c. Availability of Property for Levy or Seizure 

(1) In general 

(2) Ownership of property 

(3) Property subject to liens 

(1) In General 

A sheriff or constable is not liable for failure to seize 
property which he could not legally seize under the writ. 

A sheriff or constable cannot be held liable for 
not seizing property which he could not legally 
seize under his writ, 24 as where it is m the custody 
of the law, 25 and m order to charge him with lia¬ 
bility for failure to seize property under a writ it 
must appear that there was property of defendant 
available for seizure, 26 and that the officer knew of 
such property, 27 or had notice of facts which should 


7. Ga.—Horrigan v Savannah Gro¬ 
cery Co., 54 S E 961, 126 Ga 127. 

57 C J p 805 note 77 

Protection afforded by process, judg¬ 
ment, or order of court generally 
see infra §§ 122-127. 

8 . Tonn —Reams v. McNail, 9 

Humphr. 542 

57 CJ p 805 note 78. 

9 . Mo—State v Stokes, 73 S.W. 254, 
99 MoApp. 236 

10. Ind —State v Forry, 64 Ind 260 

NT—Cornell v. Barnes, 7 Hill 35 

11 . Me—Whiting v. Trafton, 16 Me. 
398. 

12 . Mass —Belcher v Sheehan, 51 
NBL 19, 171 Mass 513, 68 Am S R. 
445. 

57 C.J. p 805 note 82. 

Protection afforded by process, judg¬ 
ment, or order of court generally 
see infra §§ 122-127. 

13. Ga.—Blue v. Collins, 34 S.B 598, 
109 Ga 341. 

.Judgment for support held not dorm¬ 
ant 

Ariz.—Schuster v. Merrill, 106 P.2d 
192, 56 Ariz. 114. 


14. Mo —State v Rainey, 73 S W 
250, 99 MoApp. 218. 

NT—Forsyth v. Campbell, 15 Hun 
235. 

15. Ala—Smith v. Alabama Great 
Southern R. Co., 102 So. 118, 212 
Ala 166 

57 C.J p 806 note 85. 

16. Ky.—Arnold v. Commonwealth, 
8 B Mon. 109. 

17. U.S—Corpus Juris cited in Al¬ 
len v 'Clark, DC.Cal., 22 F Supp 
898, 904. 

57 C J p 806 note 88. 

18. Ala—Tombeckbee Bank v. God- 
bold, 3 Stew 240, 20 Am.D. 80. 

57 C.J p 806 note 89. 

19. Tex.—Warren v. Barron Bros 
Millinery Co., 23 S.W 2d 686, 118 
Tex 659 

57 CJ p 806 note 90. 

20 . Ga—Kemp v. Williams, 43 Ga 

211 . 

57 C.J. p 806 note 91. 

21 . NT—Mollineaux v Mott, 79 N. 
TS 661, 78 App.Div. 493. 

57 C.J. p 806 note 92. 

Uncertainty of amount of execution 
Sheriff could not escape liability 
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for failure to carry out the com¬ 
mands of a writ of execution on 
ground that execution was uncertain 
m its direction as to the amount of 
the judgment, interest, and costs re¬ 
quired to be collected from judgment 
debtor, where principal of the judg¬ 
ment was named and the interest due 
could be easily ascertained.—Schus¬ 
ter v. Merrill, 106 P.2d 192, 56 Ariz. 
114. 

23. Vt—Stoddard v. Tarbell, 20 Vt. 
321. 

57 CJ. p 806 note 93. 

23. Fla—Johnson v. Price, 36 So. 
1031, 47 Fla. 265. 

57 C J. p 806 note 94. 

24. Ga—Brannon v. Barnes, 36 SB. 
689, 111 Ga 850 

57 C.J p 810 note 51. 

25. Vt.—West River Bank v. Gor¬ 
ham, 38 Vt. 649. 

57 C J. p 810 note 52. 

26. Wash.—Wilcox v. Bear, 248 P. 
58, 140 Wash. 39 

57 C.J. p 810 note 58. 

27. Ala.—Governor ▼* Campbell, 17 
Ala. 566. 

57 C J. p 810 note 54* 
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have caused him to make a search therefor, 28 or 
failed to use due diligence m searching for property 
on which to levy. 29 It has also been held, however, 
that a sheriff cannot escape liability for failure to 
levy an execution by setting up want of knowledge 
of defendant having any estate or effects, 30 or show¬ 
ing that plaintiff did not point out to him any prop¬ 
erty on which to levy, 31 or notify him that defen¬ 
dant resided or had property within the county 32 

The sheriff cannot relieve himself from liability 
for neglect to levy an execution on goods attached 
by him by showing that he had previously sold them 
without the consent of the creditor. 33 A sale and 
delivery of property by an attachment debtor after 
the writ came to the hands of the officer does not 
excuse the officer from levying on such property, 
but he is liable if he fails to do so. 34 

Amount of property available. It is not essential 
to the liability of a sheriff for failure to levy under 
an execution that there should have been enough 
property of defendant available to pay the entire 
debt, but if he might have seized enough property 
to pay a part thereof and failed to do* so he is lia¬ 
ble. 35 However, if a sheriff honestly thinks that the 
value of property on which he can levy will not 
pay the expense of sale, he may refuse to levy, state 
the facts, and return the execution unsatisfied, al¬ 
though he does so at his peril, and if he is mistaken 
is liable to the injured party. 36 Where the sheriff 
seizes all the property of the debtor which can be 
found, he is not liable for failure to seize other 
property mentioned in the writ. 37 

Property in possession of sheriff . A sheriff can¬ 
not exonerate himself from failure to levy an at¬ 
tachment or execution on personal property by 
claiming to have possession of it under chattel 
mortgages. 38 


§ 60 

Property on Indian reservation . The refusal of 
an Indian agent to consent to entry by a sheriff 
on the reservation to levy execution on the property 
of one not an Indian does not excuse the sheriff 
from making the levy, 39 even though the sheriff has 
been advised by the United States district attorney 
that he has no right to enter the reservation with¬ 
out the agent’s consent. 40 

Exempt property . A showing that property was 
exempt relieves the sheriff from liability for a fail¬ 
ure to levy thereon, 41 but a mistaken belief that 
the property was exempt is insufficient. 42 

(2) Ownership of Property 

A sheriff is not liable for failure to levy on property 
which does not belong to the defendant. 

A sheriff is not liable for failure to levy on prop¬ 
erty which does not belong to defendant, 43 even 
though it was pointed out to him as defendant’s 
property, 44 but a sheriff cannot escape liability for 
failure to make the money on an execution on the 
ground that there was a doubt as to the title to prop¬ 
erty on which he might have levied, or of an adverse 
claim thereto, if the property was really liable, 46 
even though the property was m the possession of 
a third person, 46 especially if the property was 
shown to him as liable, 47 and he has not demanded 
and been refused indemnity 48 Where a mortgage 
is valid on its face, and the mortgagee is m posses¬ 
sion, the sheriff is not liable for failure to levy an 
execution against the mortgagor of the goods, even 
though the mortgage is in fact fraudulent as to the 
execution creditor 49 So it has been held that a 
sheriff is not liable for failure to levy ian execution 
issued pending the trial of the right of property un¬ 
der a former levy on the property as that of a third 
person. 50 


38. Mo.—Taylor v. Wimer, 30 Mo 
126 

39. Ala—Newcomb Bros Wall Pa¬ 
per Co v. Wiggins, 78 So. 905, 201 
Ala. 551. 

57 C.J p 810 note 56. 

*30. Ill.—Hargrave v. Penrod, 1 Ill. 
401, 12 AmD. 201. 

*31- Ill,—Hargrave v. Penrod, supra 

32. N.Y —Tomlinson v. Rowe, Lai or 
p. 410. 

33. Me.—Fairbanks v. Stanley, 18 
Me 296 

*34. Ark—McKinney v. Blakely, 112 
S.W. 978, 87 Ark 405. 

35. Ky.—Commonwealth v. Hurt, 4 
Bush 64. 

36. Wis^—In re Mowry, 12 Wis, 52. 

37. Gra.—Hall, ,etc^, Woodworking 


Mach. Co. v Barnes, 42 SE 276, 
115 Ga 945. 

38. Kan—Chittenden v. Crosby, 48 
P 209, 5 KanApp. 534. 

39. Mont—Stiff v. McLaughlin, 48 
P. 232, 19 Mont 300. 

40. Mont—'Stiff v. McLaughlin, su¬ 
pra. 

41. Ind.—Moss v. Jenkins, 45 N.E. 
789, 146 Ind 589 

57 C J P 811 note 66. 

42. Tex—Harston v. Langston, Civ 
App, 292 S.W. 648. 

43. La—Ammonette v. Crandell, 10 
La, Ann 174 

57 C J. p 811 note 68. 

44. Miss—Redus v. State, 54 Miss 
712. 

57 CJ. p 811 note 69. 
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45. NM—Bachelder r. Chaves, 25 
P 783, 5 NM 562. 

57 C J. p 811 note 70 

46. Me—Webster v. Ballou, 81 A 
1009, 108 Me. 522, Ann.Cas 1913B 
567 

57 C.J p 811 note 7L 

47. Ala.—Minter v. Bigelow, 9 Port. 
481 

Ky—Emanuel v. Cocke, 6 Lana 212. 

48. Ala,—Minter v Bigelow, 9 Port 
481. 

Effect of failure to demand, or fail¬ 
ure or refusal to give, indemnity 
see mfra subdivision d of this sec¬ 
tion. 

49. S D —Ayers, etc , Co. v. Sund- 
back, 58 NW. 4, 6 SL. 31 

50. Ill —Hill ▼. Reitz, 24 Ill App. 

I 891. 




(3) Property Subject to Liens 

The existence of prior liens on property subject to an 
execution will relieve a sheriff of liability for a failure 
to levy thereon only if the prior liens exceed the value 
of the property. 

The mere existence of hens on property which are 
prior to an execution does not excuse the sheriff 
for a failure to levy thereon. 51 Thus, where a 
senior execution is stayed by agreement of the 
parties, the officer is liable for failure to levy under 
a junior execution, 52 and a levy under a prior 
attachment, which has been discharged, does not 
excuse the officer’s failure to levy a subsequent at¬ 
tachment on the same goods 52 A sheriff may justi¬ 
fy a refusal to levy by showing that the property 
was subject to valid liens to an amount exceeding its 
value and prior to the writ m his hands, 54 and, 
where firm property has been attached m a suit 
against one of the partners individually, subsequent 
judgment creditors of the firm who have not ap¬ 
plied to the court to set aside the attachment or to 
have their debts first paid out of the firm property 
cannot recover for the sheriff’s failure to proceed 
under their executions 55 

Secret deed of frust. A sheriff cannot excuse fail¬ 
ure to levy an execution on the ground that there 
was an unrecorded and secret deed of trust on the 
goods to secure other creditors, m a sum greater 
than their value, and that they were subsequently 
disposed of and the proceeds applied to such debt 56 

Validity of lien on ivhich process based A sher¬ 
iff cannot escape liability for a failure to levy a 
mortgage fieri facias on the mortgaged property on 
the ground that the mortgage lien is superseded m 
consequence of a failure to record it. 57 

d. Acts or Defaults of Party Issuing Process 

(1) In general 

(2) Failure or refusal to give indemnity 


(3) Issuance of, or failure to issue, 

second writ 

(4) Agreements; release of debtor or 

levy 

(1) In General 

Contributory negligence on the part of the Injured 
party may relieve a sheriff from liability for negligence in 
levying under a writ. 

One cannot recover from ia sheriff for negligence 
by which an attempted levy of a writ was rendered 
ineffectual if he has contributed to the result by his 
own negligence or that of an attorney employed to 
supervise the procedure, 58 and where part of the 
loss was due to plaintiff’s negligence he cannot re¬ 
cover for such part 59 

A sheriff or constable is relieved from liability to 
the party having process issued for any results pro¬ 
ceeding from his compliance with directions of the 
party or his attorney with respect to the execution 
of the process, as considered supra § 34 A stat¬ 
utory provision requiring a written direction to ar¬ 
rest a debtor on execution to be indorsed on the 
writ is for the officer’s benefit and may be waived, 60 
and, when such requirement is waived, noncompli¬ 
ance therewith by the execution plaintiff does not ex¬ 
cuse the officer for failure to make the <arrest. 61 

(2) Failure or Refusal to Give Indemnity 

As a general rule failure of the party causing process 
to issue to provide indemnity in a proper case after a 
good-faith demand relieves the sheriff or constable from 
liability for failure to proceed under the process. 

As a general rule, where the circumstances are 
such that the sheriff or constable is entitled to de¬ 
mand indemnity before proceeding to execute a 
writ, and he m good faith demands indemnity, which 
is refused, his subsequent failure to proceed sub¬ 
jects him to no liability to the party at whose in¬ 
stance the writ issued, 62 although as a matter of fact 


51. SP—Jewett v Sundback, 58 N 
W 20, 5 S D 111 

57 C 1 J p 812 note 76. 

Reason for rule 

Defendant's equity of redemption 
is subject to his d<*l>ts, and plaintiff 
in execution has the right to have 
that sold for what it will bring and 
the proceeds applied to the payment 
of his judgment—Smothers v Field, 
05 Tex 436. 

52. Ill.—Ross v. Weber, 20 Ill 221. 

53. Ala—Smith v Heineman, 24 So. 
364, 118 Ala 195, 72 Am.S R 150. 

54. Ala—Smith v. Heineman, supra 
57 C J. P 812 note 80. 

Recovery limited to nominal dam¬ 
ages sec infra $ 61. 


55. Wash—Haas v Gaddis, 23 P 
1010, 1 Wash 89 

56. Tex—Grove v Hams, 35 Tex 
320 

57. Ga—Wallace v. Holly, 13 Ga 
389, 58 Am.D. 518 

57 C J. p 812 note 84 

58. Neb—Parrott v. McDonald, 100 
N.W 132, 72 Neb. 97 

Semoe on dissolved corporation 
Plaintiff could not recover from 
sheriff for alleged negligence m fail¬ 
ing to serve dissolved corporation 
with summons on ground that the 
summons was served on individual 
defendants prior to time of return 
of summons “not found" as to corpo¬ 
ration, where summons did not mdi- 
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cate that plaintiff thought service on 
corporation could be effected by serv¬ 
ing individual defendants in its be¬ 
half and plaintiff did not inform 
sheriff of name of any officer or agent 
of the corporation within the coun¬ 
ty.—Sarelas v Fagerburg, 45 NE.2d 
690, 316 Ill App. 600. 

59. Conn—Palmer v. Gallup, 16> 
Conn 555. 

60. Me.—Stewart v Leonard, 68 A. 
638, 103 Me. 128, 

61. Me—Stewart v Leonard, supra, 
57 C,J. p 812 note 88. 

62. Wash,—Canfield-Caulkins Imp! 
Co v. Cowden, 127 P. 216, 70 Wash. 
587 

57 C J. p 813 note 93* 
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he would have incurred no liability to any other per¬ 
son by proceeding 63 However, it has been held that 
if the execution debtor has m his possession property 
which is prima facie subject to the writ, and there is 
nothing to rebut the presumption that he owns it, 
the refusal of the execution creditor to give indem¬ 
nity demanded by the sheriff does not relieve the 
officer from liability for failure to levy. 64 

In the absence of a demand for indemnity, the 
failure of plaintiff to furnish it does not release the 
sheriff from liability for failure to levy under the 
writ, 65 and after a default has occurred the officer 
cannot escape liability therefor by a subsequent de¬ 
mand for indemnity which is refused 66 On the 
other hand, it has been held that where the title to 
-the property is m dispute, the mere failure of the 
officer to give notice and demand indemnity will not 
render him liable for failure to levy, m the absence 
of fraud or negligence. 67 

(3) Issuance of, or Failure to Issue, Second 
Writ 

Where a sheriff or constable has neglected to levy an 
execution, the act of the plaintiff in taking out an alias 
execution and causing it to be levied on other property, 
and thus collecting part of the debt, does not deprive him 
,of his remedy against the officer for the previous neglect. 

Where a sheriff or constable has neglected to 
levy an execution, the act of plaintiff m taking out 
an alias execution and causing it to be levied on 
other property, and thus collecting a part of his 
debt, does not deprive him of his remedy against the 
officer for the previous neglect 68 So, where a 
sheriff has negligently failed to make the money on 
an execution, plaintiff is not deprived of his right of 
action against the sheriff by the fact that he has 
failed to proceed further against the execution de¬ 
fendant, although he might have made the money 
by so doing; 69 but where plaintiff who has re¬ 
covered judgment m ejectment fails, on the expira¬ 
tion of the term of office of the sheriff, to place an 
alias writ of restitution in the hands of the new 
sheriff he cannot, in an action against the former 
sheriff for failing to execute the original writ, re¬ 


cover damages for any time subsequent to that at 
which he might have obtained possession under such 
alias writ 70 

(4) Agreements; Release of Debtor or Levy 

Agreements between the parties suspending execution 
of the writ or settling the claim on which it is based, 
which do not discharge or satisfy the debt, do not relieve 
the sheriff of his liability for failure to proceed, where he 
has received no instructions from the plaintiff or his at¬ 
torney not to proceed. 

Agreements between the parties merely suspend¬ 
ing the execution of the writ 71 or settling the claim 
on which it is based, 73 which do not constitute a 
satisfaction or discharge of the debt, do not relieve 
the sheriff of liability for failure to proceed with the 
writ, where he has received no instructions from 
plaintiff or his attorney not to proceed. 73 

Release or discharge of debtor . Where an execu¬ 
tion against two defendants is placed in the hands 
of a sheriff, he cannot escape liability for failing to 
make the money merely because plaintiff has re¬ 
leased one of defendants. 74 A judgment creditor's 
right of action against a sheriff for failure to levy 
an execution is not barred by the creditor's dis¬ 
charging the debtor from a capias ad satisfaciendum, 
although such discharge operates as a satisfaction 
of the judgment, where the remedy against the sher¬ 
iff has been perfected before such discharge. 75 

Release of levy by creditor. A sheriff is not re¬ 
leased from liability for failure to levy on property 
of the debtor out of which the money could have 
been made by proper diligence by the fact that plain¬ 
tiff had released a levy which had been made on his 
own property as that of the execution defendant. 76 
In like manner, the sheriff cannot properly claim 
to be discharged from liability because plaintiff re¬ 
leases a levy on property to which a claim is inter¬ 
posed by a third person who gives bond to try the 
right of property, according to the statute. 77 

e. Collectability or Payment of Debt 

The fact that the debt is not collectable by exercise 
of due diligence by the sheriff ordinarily will relieve the 


63. Ky.—Crane v. Crane, 105 S W. 
370, 32 Ky.L. 82. 

64. Ala —Smith v. Alabama Great 
Southern R Co, 102 So 118, 212 
Ala 166—Pilcher v, Hickman, 31 
So 469, 132 Ala. 674, 90 Am SJEt 
930 

65. Mass.—Bond v. Ward, 7 Mass 
123, 5 Am D m 

57 iC.J. p 813 note 95. 

66. Neb—Steele v. Crabtree, 58 N. 
W 1022, 40 Neb. 420. 


67. Tenn—State v. Sharp, 2 Sneed 
615. 

68. Vt—Wetherby v. Foster, 5 Vt. 
136. 

69. Mass —Franklin County Nat 
Bank v Kimball, 25 N.E. 460, 152 
Mass. 331 

57 C J. p 813 note 1 

70. Mo —State v. Harrington, 44 Mo 
App. 297. 

71. Conn —Derby Bank v. Landon, 2 
Conn. 417 

57 C J. p 813 note 7. 
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72. Ala—Crenshaw v. Harrison, 8 
Ala 342 

57 C J p 813 note 8. 

73. Ala.—Crenshaw v. Harrison, su¬ 
pra. 

74. Ala—Mason v. Watts, 7 Ala. 
703. 

57 C.J p 813 note 3. 

75. Ill—Hargrave v. Penrod, 1 Ill 
401, 12 AmD. 201. 

76. Ala—Poe v. Dorrah, 20 Ala. 288, 
66 Am.D. 196. 

77. Ala.—Poe v. Dorrah, supra. 
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sheriff of liability for failure to make a levy, as in the 
case of bankruptcy or insolvency of the debtor. 

A sheriff cannot escape liability for failure to 
levy under an execution by showing that the judg¬ 
ment debtor is solvent and has property which may 
be subjected to the judgment, and that the judg¬ 
ment debt is thus collectable. 78 It has been held, 
however, that where a sheriff, ordered to attach real 
estate, neglects to do so, and it is conveyed by the 
debtor before judgment m the action, the value of 
other real estate owned by the debtor and remain¬ 
ing subject to levy, but which had not been levied 
on, should be allowed in reduction of damages 79 
A sheriff is relieved from liability for failure to levy, 
where the debt could not have been collected by due 
diligence, 80 or such fact may be shown m mitiga¬ 
tion of damages 81 

Bankruptcy or insolvency of debtor. Where a 
judgment is avoided by an adjudication of bank¬ 
ruptcy against the judgment debtor within four 
months after its rendition, the sheriff is not liable 
for a failure to make the money on an execution 
issued on such judgment, 82 or at most can be sub¬ 
jected to only nominal damages for not serving the 
execution, as considered infra § 61. So the in¬ 
solvency of the debtor will relieve the officer for 
failure to serve a writ of execution, 83 or, at least, 
may be shown m mitigation of damages; 84 but if 
a sheriff, holding final process against the body of 
a debtor, neglects the opportunity to arrest him, and 
he afterward absconds, the sheriff cannot show the 
insolvency of such debtor m mitigation of dam¬ 
ages. 85 Under a statute making an officer liable 
for failure to levy execution, when this might have 
been done, mere insolvency of the execution debtor 
is insufficient to relieve the officer from liability for 
such failure unless he shows that there was no prop¬ 
erty belonging to the debtor, subject to execution 
within the officer’s jurisdiction, out of which the 
judgment could have been made. 86 


Payment of debt. An officer may show, as an ex¬ 
cuse for not making the money on an execution 
placed m his hands, that the amount has been paid 
to the execution plaintiff, 87 and payment after return 
of the writ is sufficient to relieve the officer from 
liability 88 If a part of the execution has been 
paid the sheriff’s liability is decreased pro tanto. 80 

f. Prevention of Execution of Process by Bond, 
Supersedeas, Stay, or Injunction 

As a general rule the sheriff is not liable for his fail¬ 
ure to execute process in his hands where he was pre¬ 
vented from so doing by a valid bond, stay order, or in¬ 
junction. 

Where the statute allows a defendant in attach¬ 
ment to prevent a levy by giving bond, a sheriff who 
omits to make a levy on such bond being given is not 
liable therefor, 90 although plaintiff in attachment is 
unable to collect his full claim on the bond. 91 

Supersedeas or stay of writ . A sheriff’s failure 
to levy an execution on a day named, as peremptorily 
directed by the judgment creditor’s attorney, can¬ 
not be excused by any judicial order staying the 
execution served on the sheriff after that day, 92 
although such subsequent order, -acquiesced m by 
the execution plaintiff, would be a good defense to 
an attachment of the sheriff for contempt, as con¬ 
sidered infra § 171. A stay law which has expired 
before an execution is placed in a sheriff’s hands 
cannot excuse his failure to levy, 93 and where, 
while a statute known as the ‘'stay law” was con¬ 
sidered in force, plaintiffs m a fieri facias notified 
the sheriff that a judgment was recovered against 
defendant as bail, which was one of the excepted 
cases m the statute to which it did not apply, and 
directed him to proceed to make the money by a levy, 
it was held to be no excuse for his refusal to levy 
that the fieri facias did not show on its face that the 
case was within the exception. 94 

A sheriff is not justified in refusing to levy an 


78. Ala—Evans v Governor, 18 Ala. 
659, 54 Am D 172 

57CJ p 814 note 29. 

79. Me—-Townsend y. Libbey, 70 
Me. 162. 

80. Tex—B F Goodrich Rubber Co 
v Valley Plumbing-, etc, Co, Civ 
App , 267 SW 1036—Richardson v 
Johnson-Lazue Coffee Co, Civ App , 
252 SW. 253 

81. 3ST.T.—Jones v. Huter, 239 N.Y.S 
221, 136 Misc. 49 

57 C J P 814 note 32 

Limitation of recovery to nominal 
damages see infra § 61. 

83. Ga.~Wohr v. Mattox, 48 SE 
410, 120 Ga. 862. 


Tex—Hale y, Lange, Civ App., 8 S 
W.2d 1046. 

83. Ky—Commonwealth v, Hudson, 
2 Ky Op. 27. 

Insolvency Is judicial question for 

court, not sheriff—Burkett v. Sim¬ 
mons Hardware Co , Tex Civ App., 52 
SW.2d 675. 

84. Me—Varrill v Heald, 2 Me. 91. 
JSr.Y —Dininny v Fay, 38 Barb. 18 

85. Vt.—Goodrich v Starr, 18 Vt 
227. 

88. Tex.—B F Goodrich Rubber Co. 
v Valley Plumbing, etc., Co. f Civ. 
App., 267 SW. 1036. 
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87. Ga—Wheeler v. Thomas, 57 Ga. 
161 

57 C J. p 815 note 45. 

88. Ala—Freeman v. Womack, 4 
Ala. 539. 

88. Ga—Wheeler v. Thomas, 57 Ga. 
161. 

57 C.J p 815 note 47. 

90. Cal—Ayres v Burr, 64 P. 120» 
132 Cal. 125 

91. <Cal.—'Ayres v. Burr, supra. 

92. Wis.—State v. Brophy, 38 Wis. 
413. 

57 C J. p 815 note 36. 

93. Ga.—Armstrong v. Jones, 34 Ga 
309. 

94. Ga.—Finney v. Levy, 88 Ga. 141. 
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execution, because he has been served with notice 
of appeal and of the filing of an undertaking stay¬ 
ing proceedings on the judgment unless the ap¬ 
peal has been duly perfected and the undertaking on 
which the stay is claimed is m due form; 95 but a 
constable is excused for not serving an execution 
issued by the justice, where the justice has gone to 
him and withdrawn the execution in consequence 
of a certiorari delivered to him, although no bail 
was entered on taking out the certiorari. 96 Where a 
sheriff, on a capias ad satisfaciendum being placed 
in his hands, received the amount of the debt sand 
costs from defendant, and gave his receipt, stipulat¬ 
ing to return the money if an injunction to restrain 
further proceedings should be obtained, and the in¬ 
junction was obtained, and he returned the money, 
he was held not to be liable to an attachment for 
having failed to execute the capias ad satisfacien¬ 
dum. 97 It is no excuse for failure to levy an exe¬ 
cution that defendant in execution falsely represent¬ 
ed that he had taken a stay of, or appeal from, the 
judgment on which it issued. 98 

Injunction against process . The fact that the 
■execution of process has been enjoined relieves the 
sheriff of liability for failure to execute it, 99 even, 
it has been held, where the execution was in his 
hands several years before a perpetual injunction 
was granted. 1 On the other hand, it has been held 
that the officer is not relieved from liability by an 
injunction which was without merit, and which did 
not in fact prevent the officer from making the 
money on the execution, 2 as where the officer’s neg¬ 
lect of duty oocurred before the injunction is¬ 
sued. 3 

g. Injury to Party at Whose Instance Process 
Issued 

Ordinarily, unless actual pecuniary damage is shown, 
a sheriff Is not liable for not executing or not properly 
executing a writ. 


Ordinarily, unless actual pecuniary damage is 
shown, a sheriff is not liable for not executing or 
not properly executing a writ, 4 or at most is liable 
only to nominal damages, as considered infra § 61. 
So under a statute making a sheriff liable to plain¬ 
tiff in execution for failure or refusal to levy on or 
sell property liable to execution, no liability at¬ 
taches where no injury has been sustained 5 More¬ 
over, mere neglect of duty by the sheriff cannot 
give rise to a cause of action where injury may or 
may not result, depending on the conjectural and un¬ 
determinable action of some third person; 6 and 
hence failure to serve notice of the expiration of 
time for redemption from tax sale does not entitle 
the holder of the tax certificate to sue the sheriff 
for the value of the land, since it cannot be known 
that redemption would have been made had notice 
been served, 7 

§ 61. Extent of Liability 

a. Failure to execute process 

b. Giving preference to junior writ 

c. Insufficient or defective levy 

a. Failure to Execute Process 

The liability of a sheriff or constable for failure to 
execute process ordinarily is limited to the injury actual¬ 
ly sustained by the party having the process issued. 

A sheriff or constable who fails to execute, or 
properly to execute, process is prima facie liable for 
the amount of the debt or judgment 8 or the value 
of the property if that be less than the amount of 
the judgment, 9 together with interest 10 and costs, 11 
although it has been held that interest is not allow¬ 
able for refusal to execute a writ where no pecuni¬ 
ary benefit has, or could have, accrued to the officer 
through his default 12 or where no demand was made 
on him for the money claimed. 13 The officer may 
reduce his liability by showing that his default was 
not the real cause of the loss, 14 as in a case where 


-95. N.Y —Clark v, Carnley, 3 Code 
Rep. 136. 

96. Pa—’Sherfy v Fisher, 2 Rawle 
147. 

97. S C —Wilks v. Hasket, 16 S C L 
430 

98. Neb—Steele v Crabtree, 58 N. 
W. 1022, 40 Neb. 420. 

'99, Ga—Cason V. Miilling, 50 Ga. 
598 

1. Ala.—McCall v. McRae, 10 Ala. 
313. ’ • ■ 

“ 2 . Ghan—Oaruthers v. Sprayberry, 26 
Ga 437-rNeal v Price, 11 Ga. 297. 

• 3 . Ga.—CaruthdrS v. Sprayberry, 26 
Ga 437—N>fil v, Frf^ll Ga. 297. 

* 4 . Ala—Newcomb Bros: [Wall Paper* 


Co ,v. Wiggm, 78 So. 905, 201 Ala 
551 

57 CJ. p 807 note 6 
Damage as prerequisite to enforce¬ 
ment of penalty for default see in¬ 
fra § 175. 

5. Tex—B F. Goodrich Rubber Co. 
v. Valley Plumbing, etc, Co, Civ. 
App., 267 SW 1036—Richardson 
v Johnson-Layne Coffee Co., Civ. 
App., 252 S.W. 253. 

6. Minn.—Foster v Wagener, 151 N. 
W. 407, 129 Minp 11. 

7 . Minn.—Foster v Wagener, supra. 
. 57 ,C*JTw p 807 note, 10. 

8. Mass.—Beacon Trust 1 Co.' v. 
. Wrtight, 192, N.E 70, 288 Mass. L, 
57 C.J. P 816 note 62. 
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b. Mass —Beacon Trust Co. v. 
Wnght, supra 

10. N J —Hunt v Gulick, 9 N. J Law 
205 

Tex.—Murray v Evans, 60 S W 786, 
25 Tex.Civ.ApPv 331 
Allowance of interest in action on 
officer’s bond see infra § 207 

11 . Ind—Miller v. State, 61 Ind 503. 
57 C.J. p 816 note 64. 

12. Mo.—State v. Harrington, 44 Mo. 
App 297 

57 C.J p 816 note 65. 

13. Ga—Battle v. Ricks Lumber 
. Co„ 144 SE 919, 38 Ga App 621. 

14. NY—Humphrey v. Hathorn, 24 
, rBarb 278—Ledyard v. Jones, 6 N. 

Y Super. 67, affirmed 7 N Y. 650. 
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the debt could not have been collected in any event, 
l as considered supra § 60 e, so that his ultimate lia¬ 
bility is only for the injury actually sustained by 
reason of his default, 15 unless his default has been 
willful. 16 So, where it appears that there was 
property of defendant which might have been levied 
on and the value of which equaled or exceeded the 
debt, the officer is liable for the entire debt, 17 but 
where such property was worth less than the 
amount of the debt the officer is liable for only the 
value of the property at the time it should have been 
seized. 18 In some cases the cash value of the prop¬ 
erty which might have been seized, and not a fluc¬ 
tuating auction price, has been held to be the meas¬ 
ure of damages, 19 while in others it has been held 
that the measure of the sheriff’s liability is the 
amount which the property not levied on would have 
brought if sold at public sale to the highest and 
best bidder. 20 


Nominal damages. If there has been no actual 
loss from a default in the execution of process, 
plaintiff is entitled to no more than nominal dam¬ 
ages. 27 Accordingly, only nominal damages can be 
recovered against a sheriff for refusing to levy on 
and sell property on executions against the mort¬ 
gagor where the amount of the mortgages exceeds 
the value of the property. 28 So, where neither the 
body nor any property of an execution defendant 
was within the territorial jurisdiction of an officer 
during the time the execution was m his hands, only 
nominal damages can be recovered against the of¬ 
ficer for failure to execute the process, 29 and where 
the judgment has been avoided by an adjudication in 
bankruptcy, nominal damages, at most, can be re¬ 
covered for failure of the sheriff to make the money 
on an execution issued on such judgment. 30 

b. Giving Preference to Junior Writ 


Liability on final and mesne process distinguished , 
bail trover. In some jurisdictions it has been held 
that, while the sheriff’s liability for failure to exe¬ 
cute, or his default in executing, final process is pre¬ 
sumptively the amount of the execution, 21 his lia¬ 
bility for failure to execute ordinary mesne process 
is only the amount of actual damages sustained by 
the creditor, 22 and that, where the officer fails with¬ 
out good excuse to render services legally incumbent 
on him m executing (mesne) bail process in a trover 
case, he must respond to plaintiff m damages for 
whatever amount the services, if faithfully per¬ 
formed, would have been worth m the proceeding 
m which they were due, 23 which is the eventual 
condemnation money. 24 Damages for failure to 
execute bail and trover process, although reducible 
by funds derived from a sale of the property under 
a subsequent common-law levy, 26 cannot be so re¬ 
duced where the property when sold under the levy 
was insufficient to pay costs. 26 


For wrongfully giving precedence to a Junior writ the 
sheriff has been held liable to the holder of the senior writ 
for the amount which the latter would have received but 
for such wrong. 

It has been held that a sheriff who improperly 
gives precedence to a junior writ is liable to the 
holder of the senior writ for the amount which he 
would have received had the officer done his du¬ 
ty; 31 but other authorities have held that the proper 
measure of damages is the value of the goods at 
the time of the sale, and not the difference between 
the price obtained and that which could have been 
obtained by a sale under the senior lien 32 If the 
act of the officer results in the property of a surety 
of the execution defendant as to the debt repre¬ 
sented by the senior writ being seized, whereas, but 
for the sheriff’s wrongful act, the surety would not 
have been compelled to pay the debt, the surety is 
entitled to recover from the sheriff an amount equal 
to the value of as much of the debtor’s property as. 
was wrongfully applied on the junior writ, 33 un- 


15. Neb—Ehlers v Gallagher, 22 N. 
W 2d 396, 147 Neb 97. 

57CJ P 816 note 69. 

16. Conn—'Ackley v. Chester, 5 Day 
221 . 

Me—Hodsdon v Wilkins, 7 Me 113, 
20 Am.D 347 

Exemplary damages for wrongful 
acts of officer generally see infra 
S 166. 

17. Tex—Murray v. Evans, 60 S.W. 
786, 26 TexCivApp 331 

57 C J. p 816 note 71. 

18. Ky—Barnett v. Gilbert, 133 S. 
W.2d 529, 280 Ky 402 

Mass—Tyler v Ulmer, 12 Mass. 163. 
57 C J p 816 note 72. 

19. Vt—Wetherby v. Foster, 6 Vt 
136. 


80. Ill—Gilbert v. Gallup, 76 Ill. 
App. 526 

21. Ga —Beck, etc , Hardware Co v. 
Knight, 48 SE 930, 121 Ga, 287, 2 
Ann Cas 9. 

57 C J. P 816 note 62 

22. Ga—Snell v Mayo, 62 Ga. 743— 
Houston v Howell, 136 SE 474, 36 
Ga App. 330 

23. Ga—Snell v. Mayo, 62 Ga. 743. 


24. Ga —Battle 

V. 

Kicks 

Lumber 

Co, 144 SE 919, 38 Ga App 621. 

57 CJ. p 817 note 79 

25. Ga —Battle 
Co, supra. 

V. 

Kicks 

Lumber 

26. Ga.—Battle 
Co., supra. 

V. 

Kicks 

Lumbei 


27. Mass —Beacon Trust Co v. 
Wright, 192 NE 70, 288 Mass. 1. 

Vt—Ives v Strong, 19 Vt. 546 

28. Ohio—Coopers v. Wolf, 15 Ohio* 
St. 523. 

29. Vt—Ives v. Strong, 19 Vt. 546— 
Kidder v. Barker, 18 Vt. 454 

30. Mass—Selfridge v. Lithgow, 2* 
Mass 374. 

31. La —Grabenheimer v. Budd, 3 
So. 724, 40 La Ann 107. 

32. Wash —Continental Distributing 
Co. v Hays, 150 P. 416, 86 Wash. 
300, Ann Cas 1917B 708. 

33. Ky —Staton v. Commonwealth,. 
2 Dana 397. 
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less the execution defendant's effects were insuffi¬ 
cient to satisfy the senior execution, 84 m which 
case the officer is liable only for as much of the 
property as sold for the sum which the effects of the 
principal brought, and not for what would have been 
m any event required to make up a deficiency on the 
execution for which the surety was liable as such. 85 

c. Insufficient or Defective Levy 

As a general rule, for negligently making an insuffi¬ 
cient or defective levy the sheriff or constable is liable 
only to the extent of the actual damage caused there¬ 
by. 

Where a sheriff or constable negligently makes 
an insufficient levy, by reason of which a part of 
the debt is lost, the prima facie measure of damages 
is the difference between the amount named m the 
writ, with costs, and the amount realized from a 
sale of the goods seized, 36 'and the officer cannot 
be held liable for the full amount of the execution 
unless that measures the injury; 37 but if it is not 
shown that the omitted goods were of any value, 
only nominal damages can be recovered. 38 A 
sheriff who makes a levy so defective that the prop¬ 
erty is lost to the execution creditor is liable for 
all the resulting damage 39 If the debtor had no 
title to the property at the time of the defective 
levy, the officer is not liable for the amount of the 
debt, 40 but only for nominal damages. 41 

§ 62. Wrongful Acts Committed in Execu¬ 
tion of Process 

a. Abuse of process and other tortious 

acts in general 

b. Causing unnecessary injury or hard¬ 

ship 


c. Entry on, or breaking into, premises 

d. Failure to note time of receipt of writ 

e. Failure to make inventory of property 

levied on 

a. Abuse of Process and Other Tortious Acts in 
General 

A sheriff or constable is liable for damages resulting 
from his unauthorized or wrongful acts done under color 
of executing process. 

A sheriff or constable is liable for damages result¬ 
ing from his unauthorized or wrongful acts done 
under color of executing process, 42 as where he 
commits an assault, 43 unlawfully injures property, 44 
or arrests and imprisons a citizen, and while hold¬ 
ing him under duress illegally seizes and takes 
away and disposes of his property. 45 Where a 
constable arrests defendant immediately on receiv¬ 
ing an execution, without searching or inquiring for 
property, he does so at his peril, 46 and if it is shown 
that defendant had property m his open and visible 
possession, which was subject to execution, and 
might with reasonable diligence have been found, he 
will be liable for making the arrest. 47 Where a 
constable arrested a debtor under an execution, and 
also on the same day seized certain goods, chattels, 
and wearing apparel of the debtor, but wholly neg¬ 
lected to render an account of the moneys arising 
from the sale of such goods, or to indorse them as 
a credit on the execution, by reason whereof the 
debtor was kept in jail until he paid the whole of 
the debt, interest, and costs, without any credit for 
the goods, the officer was held liable to the debtor 
for the injury. 48 However, it has been held that 
where a defendant's Christian name is erroneously 
stated in process against him, but such process is 


34. ICy —Staton v. Commonwealth, 
supra. 

•35. Ky.—Staton v Commonwealth, 
supra. 

36. U S«—Farmers’, etc, Bank v 
Maines, Mich, 183 F. 37, 105 C C 
A 329. 

57 C J. p 817 note 90. 

37. Ky —Commonwealth v. Light- 
foot, 7 B Mon. 298. 

38. U S —Farmers’, etc., Bank v 
Maines, Mich., 183 F. 37, 105 CCA. 
329. 

39. Vt.—Parker v. Peabody, 56 Vt. 

221 . 

-40. Conn—Fitch v Smith, 9 Conn 

42. 

-41. Vt—Bell v. Roberts, 15 Vt 741 
-43. Or—Gatt v. Hurlburt, 284 P. 
172, 131 Or. 554, rehearing denied 
286 P. 151, 132 Or. 415. 


Liability: 

For acts or defaults of deputy see 
supra § 55 

On official bond see infra §§ 177- 
208 

Protectioon afforded by process, 
judgment, or order of court fiom 
liability for wrongful acts in exe¬ 
cution of process # see infra § 127. 
Use of warrant of arrest to coerce 
debtor into paying debt is an abuse 
of process by sheriff, particularly 
where he pursued such course for 
purpose of obtaining a commission in 
transaction as an attorney.—In re 
Williams, 128 S.W 2d 1098, 233 Mo 
App 1174 

Ejectment of tenant and his prop¬ 
erty without a warrant and without 
waiting the statutory period renders 
constable liable—Ferres v. Munich & 
Arnoudin, 6 La App 770. 
unlawful search 

Constable who, under valid search 
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warrant, knowingly searched portion 
of premises occupied by person not 
named m warrant was held individ¬ 
ually liable in damages—McMahan’s 
Adm’x v. DrafCen, 47 S.W 2d 716, 242 
Ky 785. 

43. Tex—Mendoza v Singer Sewing 
Machine Co, 84 S.W 2d 715, 125 
Tex 639. 

44. TJS—Grothgar v Lewis, Miss., 
100 F. 326, 40 CCA. 382 

57 C.J. p 817 note 98 

45. La—Frazier v. Parsons, 24 La 
Ann 339 

57 C J P 818 note 99. 

46. NY.—Hollister v. Johnson, 4 
Wend 639 

47. N.Y.—Hollister v. Johnson, su¬ 
pra. 

57 CJ. p 818 note 2. 

48. N J —Mershon v. McCullough, 3 
NJ.Law 416. 
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served on the person intended and he does not plead 
the misnomer m abatement, but suffers judgment by 
default, he cannot hold the officer liable for ar¬ 
resting him under final process in which the mis¬ 
nomer also appears. 49 

Committing debtor to jatl other than that nearest 
residence . Where there are several jails m the 
county to which a sheriff may lawfully commit a 
debtor arrested on civil process, he is not guilty of 
oppression or abuse of authority rendering him 
liable to the debtor where he commits the debtor to 
the jail farthest from his residence, although the 
debtor requests that he be committed to a nearer 
jail. 50 

Defeating execution . Where a constable received 
an execution, and without the consent of the credi¬ 
tor delivered it to another officer, and then gave in¬ 
formation of it to the debtor, who m consequence 
thereof avoided the execution, the constable was 
held liable to the creditor for the damages sustained 
by him. 51 

Delay in removal of attached property from leased 
premises . While the failure of an officer who has 
attached a tenant's property to remove it from the 
leased premises, within a reasonable time, is an in¬ 
vasion of the tenant's rights, 52 it does not render 
the officer liable to the landlord for rent, 53 and, the 
tenancy being still in existence, a promise by the 
officer to the landlord to pay the rent is unenforce¬ 
able. 54 

Peaceable retaking . If, after one person’s prop¬ 
erty has been seized under an attachment against 
another, the rightful owner can quietly and peace¬ 
ably take possession of such property, he is entitled 
to retain such possession, and the officer who levied 
on such property is not justified in using forcible 
means to regain possession thereof, 65 

Purchase of debtor’s property . While an execu¬ 
tion is in the hands of a sheriff for levy, he may not 
buy the property of the execution debtor to the 


prejudice of the creditor. 56 

Refusal to release debtor. Under a statute provid¬ 
ing that no man's person shall be arrested and im¬ 
prisoned for any debt where sufficient means of 
satisfaction can otherwise lawfully be found from 
his estate, to be shown and presented by him, a con¬ 
stable who, on demand, is refused property to satisfy 
an execution, and thereupon arrests defendant, is 
not liable because he subsequently refuses to release 
the debtor on the receipt of chattels sufficient to sat¬ 
isfy the execution. 57 

b. Causing Unnecessary Injury or Hardship 

Execution of process at such improper time and m 
such improper manner as willfully to cause unnecessary 
injury or hardship may render the sheriff liable. 

Where a sheriff executes process at such an im¬ 
proper time and in such an improper manner as 
willfully to cause unnecessary injury or -hardship, 
he may be held liable therefor; 58 and if the manner 
of executing the process causes physical and mental 
suffering the officer is liable for actual damages 
based thereon, 59 and for punitive damages where 
he acted maliciously and oppressively, 60 but no re¬ 
covery can be had because of the manner of execut¬ 
ing a writ if it results in no actual damage. 61 A 
sheriff does not become a trespasser ab initio by 
doing slight injury to a building while exercising 
reasonable care m removing machinery therefrom 
m executing a writ of attachment. 62 

c. Entry on, or Breaking into, Premises 

A sheriff or constable may be liable for wrongfully 
breaking into a dwelling house to serve or execute civil 
process. 

A sheriff or constable is liable for breaking into 
a dwelling house through an outer door to serve 
or execute civil process, 63 and this is also true 
where he forcibly enters an open window; 64 but he 
is not liable if he enters through an open outer 
door, 65 or otherwise gains a peaceable entrance, 66 
and then forcibly enters an inner room in order to* 


49. Mass—Trull v, Howland, 10 
Cush. 109, 57 Am D 82. 

50. Mass—Woodward v. Hopkins, 2 
Gray 210. 


51- Vt.—Isham v. Eggleston, 2 Vt 
270, 19 AmD. 714. 


52. Cal,—Stevenson 

Bros 

Co. 

V 

Robertson, 131 P. 
224. 

326, 21 

Cal App 

53- Cal.—Stevenson 
Robertson, supra. 

Bros. 

Co. 

V. 

54* Cal.—Stevenson 
Robertson, supra. 

Bros. 

Co. 

V. 


55» Wis.—Brownell v. Durkee, 48 N. 


W. 241, 79 Wis 658, 24 AmS.R 
743, 13 LRA, *487. 

56. Ky—West v. Crlscillis, 46 S W 
2d 1082, 242 Ky 549. 

57. Conn,—Hall v. Hall, 1 Root 120. 

57 CJ. P 818 note 10. 

58. Colo.—Sandberg v. Borstadt, 109 
P. 419, 48 Colo. 96. 

57 CJ. P 818 note 11. 

59. Kan—Townsend v. Seefeld, 169 
P. 1157, 102 Kan 302. 

60. Kan.—Townsend v. Seefeld, su¬ 
pra. 

61. Tex—Col wick v. Wright, Civ. 
App., 275 'S.W. 152. 
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62. Vt—Fullam v. Stearns, 30 Vt. 
443 

57 C J p 819 note 15. 

63. Tex.—Mendoza v. Singer Sewing 
Machine Co., 84 S W.2d 715, 125 
Tex 639 

57 C J p 819 note 16. 

Right to break doors in making ar¬ 
rest under civil process see Arrest 
$ 66 

64- Tex.—Hillman v. Edwards, 66 
SW. 788, 28 Tex,Civ,App. 308. 

65. Ill.—Connor v* Greenberg, 198 
Ill.App. 129. 

66* Tex.—Hillman v. Edwards, 66 S- 
W. 788, 28 Tex.Civ.App. $0$. 
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seize the goods subject to the writ. So it has been 
held that a sheriff or constable is not liable where he 
uses reasonable care in removing furniture from a 
dwelling pursuant to 'an execution requiring him to 
dispossess a tenant, although he forces open a locked 
door on the tenant’s refusal to grant him admis¬ 
sion 67 Where an attachment is made by breaking 
into a house, the value of the goods 'attached cannot 
be deducted from the damages for which the sheriff 
is liable for his wrongful act. 68 

Entry and search of premises of stranger . Where 
a sheriff, having an execution, enters the otiter door 
of a stranger to the writ, goes into his buildings, 
and breaks open his outhouses m search of property 
of defendant, but finds none, he is liable in tres¬ 
pass. 69 However, where an officer having a writ 
of replevin enters a house peaceably and on the 
invitation of the owner and makes a search for the 
goods he incurs no liability thereby 70 unless he does 
unnecessary injury in making the search. 71 

d. Failure to Note Time of Receipt of Writ 

Failure of a sheriff to comply with a statute requiring 
him to make a minute on an execution as to the time of 
its receipt may render him liable for resulting damage. 


Where a statute makes it the duty of the sheriff, 
on receiving an execution, to make a minute thereon 
of the time of its receipt, as considered supra §■ 
44, he is liable for an omission to do so if any loss 
or damage results from such neglect. 72 The fact 
that the execution plaintiff, after delivery of the 
writ to the sheriff, ordered him to return it before 
the return-day, does not relieve the sheriff from 
liability for failure to indorse on the writ the date 
of delivery, 73 and where a sheriff accepts a writ of 
execution from another than plaintiff, without re¬ 
quiring evidence of his authority to deliver it, he 
cannot excuse his neglect to indorse the date of 
delivery by urging a want of authority in such per¬ 
son to deliver the writ. 74 

e. Failure to Make Inventory of Property 
Levied on 

Failure of a sheriff or constable to make an inventory 
of the property levied on may render him liable for re¬ 
sulting damage. 

Where it is the duty of a sheriff or constable to 
make an inventory of the property levied on, his 
failure to do so will render him liable for any dam¬ 
ages resulting therefrom. 75 


a WRONGFUL LEVY ON, OR TAKING OF, PROPERTY 


§ 63. In General 

Where the act of a sheriff or constable in seizing or 
levying on property is wrongful, he is liable to the owner 
of the property for the resulting damage. 

Where the act of a sheriff or constable in seiz¬ 
ing or levying on property is wrongful, he is liable 
to the owner of the property for the resulting dam¬ 
age, 76 unless he has protected himself by an indem¬ 
nity bond. 77 It has been held that a sheriff who 
seizes property in claim and delivery proceedings is 
merely the agent of plaintiff, and he incurs no lia¬ 
bility by the seizure unless plaintiff is liable there¬ 
for. 78 ' 


What constitutes seizure. In order to constitute 
a seizure of real property for which, if wrongful, 
the sheriff will be liable, it is not necessary that 
there should be an ouster of the owner, but it is 
sufficient that the sheriff has, through himself or 
another, asserted an unlawful dominion over the 
property, 79 as by putting a receiver in possession 89 
In order to constitute a seizure of personalty, the 
sheriff or constable must exercise some dominion 
or control over it, 81 which amounts to an interfer¬ 
ence with the owner’s right to possession, and con¬ 
trol, 82 but it is not necessary that he should take 


67. Conn—Fry v. Taylor, 138 A. 138, 
106 Conn 387. 

68. Mass —Ilsley ‘ v. Nichols, 12 
Pick. 270, 22 Am.D. 425. 

69. Ky.—Walker v T Fox, 2 Dana 404. 

70. Mo.—Bruce v. Ulery, 79 Mo 322. 

71. Mo.-^Bruce v. Ulery, supra. 

r 1 

72. Ale*.—O’Connor Min* etc, Co ,v T 
Dicksfon,'20 So. 413. 112 Ala 804. 

57 C J. P 819' noiie 261 

73. Ala > 1 —pTOoanor Min., etc., Co. v. 
Dickson, supra. 

74. Ala.—O'Condor Min., etc*, Co: v. 

75. Tex—Mafa v. Branch, CiyiApp , 

135 S.W. 661. ^ . - - 


76. Ariz—Fidelity & Deposit Co of 
Maryland v, McFadden, 53 F.2d 
1085, 47 Ariz 116. 

Ga—Chambers v. Self, JL86 S.E. 203, 
53 GaApp 437. 

Vt.—Commercial Credit Corp. v. 
Dusckett, 49 A 2d 106, 114 Vt. 450 
—Duncan v. Stone, 45 Vt. 118 
57 C,J p 819 note 32 
Liability of sheriff or constable for 
acts of deputy see supra. $ 55 
Liability on official bond for wrong¬ 
ful levy see infra § 185. 

77. • Miss —Breithaupt v. Dean, 159; 
So. 792, 144 Miss, 292.. 

Indemnity, to officer see* infra *§£ 12,5- 


78. Cal—Francisco v. Aguirre, 29 
P 495, 94 Cal 180 

79. Cal.—Rowe, v. Bradley, 12 Cal. 
226. 

80. Cal—Rowe V, Bradley, supra. 

81* Tex —Little v. Newton, Civ.App , 
92 S.W 2d, 1094, error dismissed. 

57 C J. p 820 note 37. 

, Taking inventory of property to be 
levied on without an actual levy does 
not subject the sheriff to liability 
for wrongful attachment—Little v. 
Newton, supra. 

82. Minn—Kloos v Gatz, 105 N.W- 
639, 97 Mmn. 167. 

57 C.J. p 820 note 38. 
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the property into his actual possession, 83 or re¬ 
move 84 or sell 85 it, and, if he seizes property of 
a third person, it is immaterial that he assumes to 
levy only on the interest of the execution debtor 
therein 86 When property is already m the pos¬ 
session of an officer under a lawful seizure, he in¬ 
curs no liability by a formal levy on the same prop¬ 
erty under another writ, even though the latter levy 
is wrongful, where the property is not detained from 
the owner by reason of the second levy 87 

§ 64. Acts or Omissions Constituting Wrong¬ 
ful Levy or Seizure 

Generally stated, possession by a sheriff or constable 
under a warrant, whether actual or constructive, is not 
wrongful unless the officer is not justified in executing 
the warrant because it is not regular on its face or not 
issued by competent authority, unless the property held 
is not that described by the writ, or unless the writ, if 
originally effective, is no longer so. 

Generally stated, possession by a sheriff or con¬ 
stable under a warrant, whether actual or construc¬ 
tive, is not wrongful unless the officer is not justi¬ 
fied in executing the warrant because it is not regu¬ 
lar on its face or not issued by competent author¬ 
ity, unless the property held is not that described 
by the wnt, or unless the writ, if originally effec¬ 
tive, is no longer so. 88 A sheriff or constable who 
levies on property under a void writ is liable m 
damages for the trespass, 89 and it is no defense that 
he afterward seized and sold the property under a 
valid writ m favor of a person other than plaintiff 
m the void writ, 90 but a sheriff or constable levy¬ 
ing a writ of attachment 91 or sequestration 92 ac¬ 
cording to its mandate is not liable for the wrong¬ 
ful suing out of the writ m the absence of any 


showing that he conspired with or instigated plain¬ 
tiff m its procurement. Although it is better prac¬ 
tice for a sheriff or constable who has a writ of 
replevin to show it at the time he replevies prop¬ 
erty in the possession of a person other than de¬ 
fendant, the failure of the officer to show the writ 
is not fatal, where there is no request on the offi¬ 
cer to produce it, and does not render the taking 
wrongful, 93 and the failure of the officer to sub¬ 
mit to defendant in the replevin suit, for his in¬ 
spection and approval, the replevin bond before he 
replevies the property does not render the taking 
of the property under the writ wrongful 94 

Seizure without process or warrant . A sheriff 
or constable who, without any process, seizes prop¬ 
erty against the protest of the owner is liable there¬ 
for, although he believed that his act was author¬ 
ized, 95 and even though the statute authorizes 
a seizure of property without a warrant under cer¬ 
tain circumstances, an officer acting under such 
statute is held to a strict compliance with all its 
requirements, failing in which he is liable for the 
seizure. 96 However, it has been held that a sei¬ 
zure without a warrant will not render the officer 
liable for the detention of the property under a 
warrant subsequently issued. 97 

§ 65. - Matters Relating to Property 

Seized in General 

A sheriff or constable is liable for the seizure of 
property outside the territory over which his authority 
extends, or for the seizure of property other than that 
designated in the process or order of court. 

A sheriff or constable who seizes property out¬ 
side of the territory over which his authority ex- 


Seizuro of land on crop 
Sheriff was held not liable for 
wrongful seizure of crops belonging 
to third possessor gathered after sei¬ 
zure of land m foreclosure proceed¬ 
ings but before acquisition by mort¬ 
gagee with sheriff’s consent, since 
seizure of crop does not automatical¬ 
ly result from seizure of land, not¬ 
withstanding statute providing that 
fruits gathered under seizure of im¬ 
movable shall be considered part 
thereof, which statute is affected by 
exceptions protecting preexisting 
rights to crops—Vosburg v. Federal 
Land Bank of New Orleans, La App., 
172 So. 567. 

83. Minn.—Kloos v Gatz, 105 N? 
639, 97 Minn. 167 

57 C.J. p 820 note 39. 

84. Ala.—Rogers v. King, 44 So 655, 
151 Ala. 628. 

NY.—Stewart v. Wells, 6 Barb. 79. 
Prevention of removal by owner 
Where sheriff went to property, 


consisting of bundles of stock feed 
stacked m field, and m view there¬ 
of asserted that he had levied on it 
and prevented owner from removing 
it, sheriff’s conduct constituted a 
levy thereon such as would render 
sheriff liable for wrongful levy — 
Smith v Harvey, TexCivApp,, 104 
SW.2d 938, error refused. 

85. Cal—Ronmng v Way, 123 P. 
615, 18 Cal App. 527. 

57 C J. p 820 note 41. 

86. Minn.'—-Kloos v. Gatz, 105 NW. 
639, 97 Minn 167—Leonard v Ma- 
gmms, 26 NW 735, 34 Minn 506 

87. NH.—Page v. Carpenter, 10 N 
H 77. 

57 C.J. P 820 note 43. 

88. Mont.—Harri v. Isaac, 107 P,2d 
137, 111 Mont 152 

89. Mo—Leise v. Mitchell, 53 Mo 
App 563 


Validity of process as protection to 
officer see infra § 126. 

90. Mo.—Leise v Mitchell, supra. 

91. Tex—Faroux v Cornwell, 90 S 
W. 537, 40 TexCivApp. 529. 

92. Tex—Rountree v. Walker, 46 
Tex 200. 

93. RI—McDonald v. Brown, 199 A 
750, 61 R.I. 40. 

94. RI.—McDonald v. Brown, supra. 

95. La.—Ader v. Foley, 24 So. 333, 
50 La.Ann 1262 

Intent of officer as affecting liability 
generally see infra 8 72. 

96. Me.—Adams v. Allen, 59 A. 62, 
99 Me. 249. 

57 C.J. p 821 note 51. 

97. Kan—Hanger v Woodward, 210 
P. 1114, 112 Kan. 388. 

57 C.J. p 821 note 52. 
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tends is to be regarded as though he were a stranger 
having no writ, and is liable in trespass to the 
owner 98 Where a process or order of court re¬ 
quires the sheriff to seize or take possession of 
certain designated property, he is liable if, under 
color of such process or order, he seizes other 
property, 99 and no demand is necessary before 
bringing an action against him for such unlawful 
seizure. 1 

§ 66. - Property Not Subject to Levy 

a In general 

b. Exempt property 

c. Property in custodia legis 

a. In General 

A sheriff or constable is liaoie for damages caused by 
his act in seizing property not subject to levy under the 
writ. 

A sheriff or constable is liable for damages caused 
by his act in seizing property not subject to levy 
under the writ which he was assuming to execute. 2 

b. Exempt Property 

(1) In general 

(2) Necessity of claim and selection by 

debtor 

(3) Failure to allow or set off exemption 
(1) In General 

A sheriff or constable may be held liable for the dam¬ 
age which has resulted from his making a levy on ex¬ 
empt property. 

A sheriff or constable may be held liable for the 
damage which has resulted from his making a levy 


on exempt property, 8 and refusing to restore the 
same on proper and timely demand, 4 where he 
knew, 5 or was bound under the law to know, 6 or 
had reasonable ground for believing, 7 that the 
property was specifically exempt, or the exemption 
was claimed by the debtor, 8 or some other person 
entitled to take advantage of his statutory exemp¬ 
tion, 9 although the sheriff may disregard a claim 
of exemption as to all of the debtor’s property to 
an amount greater than the law allows 10 A mere 
seizure of property does not render the sheriff 
liable, where he did not know that the property 
was exempt. 11 

Waiver of exemption. The officer does not incur 
any liability by making a levy on exempt property, 
where the debtor has waived his exemption, 12 
although a waiver will not relieve the officer if 
he seizes property to which the waiver does not 
apply. 13 

Second levy after release of property as exempt . 
Where a sheriff or constable has levied on goods 
and afterward released them as exempt from sei¬ 
zure, an attempt by such officer to make a second 
seizure of such goods is without authority of law 
and a trespass. 14 

Intermingling of exempt and nonexempt prop¬ 
erty. Where the exempt property is confused with 
property not exempt, the sheriff is not liable for 
levying on the whole, unless the debtor sets apart, 
or claims to set apart, the exempt property, 15 
but an intermingling in the owner's house of articles 
of household furniture, which are exempt from 
attachment, with other articles not so exempt. 


98. Ala—Stephenson v. Wright, 20 
So 622, 111 Ala 579, 

57 C J. p 821 note 54. 

Territorial extent of authority see 
supra § 36 

Seizure beyond jurisdiction in miti¬ 
gation of damages see infra § 75 

99. NT —Popkin v. Lubin, 62 NT 
S 480, 30 Misc 773. 

57 C J. p 821 note 56 

Seizure of property not subject to 
levy see infra § 66. 

1. Mich.—Kane v. Hitchison, 53 N. 
W. 624, 93 Mich. 488 

2. Or.—Industrial Chrome Plating 
Co. v. North, 153 P.2d 835, 175 Or 
351, 156 A.L.R. 250 

Pa—Commonwealth, to Use of 
French, v. Weglein, 24 A.2d 633, 
147 Pa.®uper 257. 

57 !C J. p 821 note 69. 

Seizure of property belonging to 
third person see infra § 68 

3. Conn.—Flaxman v. Capitol City 
Press, 185 A. 417. 121 Conn. 423. 


Ga—Personal Finance Co. v Evans, 
163 SE 250, 45 GaApp 53. 

Wash —Findel v Chester, 13 P.2d 
442, 169 Wash 151. 

57 C X p 822 note 62 
Amercement of officer for levying on 
exempt property see infra § 173 
Damage during possession of officer 
Officer who attached exempt prop¬ 
erty is liable for damage to it while 
in his possession, whether negligent 
or not—Findel v. Chester, supra 

4. Colo—Smith v Pueblo Mercan¬ 
tile, etc, Assoc., 260 P. 109, 82 
Colo 364 

57 C J p 822 note 63. 

5. Ga —Personal Finance Co. v. 
Evans, 163 S E. 250, 45 Ga.App. 
53. 

57 C.X p 822 note 64. 

6. Mass —Mannan v Merritt, 11 Al¬ 
len 582. 

57 C.X P 822 note 65. 

7. N.H.—Aheam v. Connell, 56 A 
189, 72 N.H. 238. 

25S 


8. Ind—Moss v Jenkins, 45 N.E. 
789, 146 Ind 589 

57 C J P 822 note 67. 

Necessity of claim of exemption see 
infra subdivision b (2) of this sec¬ 
tion. 

9. S D —Thompson v. Donahoe, 92 
NW. 27, 16 SD 244. 

57 CX p 822 note 68 

10. Mo—Brown v. Hoffmeister, 71 
Mo 411 

11. Ind.—Moss v. Jenkins, 45 NE. 
789, 146 Ind 589 

57 C J p 822 note 71. 

12. Ala—Ward v Deadman, 26 So 
916, 124 Ala. 288, 82 AmSR. 172. 

57 CJ p 823 note 76. 

13. Pa —Schock v. Waidelich, 27 Pa. 
Super. 215 

57 C J. p 823 note 77 

14. Mo—State v Davies, 80 Mo App. 
239. 

15. Me—Smith v Chadwick, 51 Me. 
615. 

57 C J p 824 note 99. 
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has been held not such a confusion of goods as will 
justify the officer, on failure of the owner to claim 
any of the articles as exempt, in attaching all of 
them. 16 

Claim of articles other than those set off. Where 
a debtor has more property of a particular kind 
than is exempt from execution, and a writ is levied 
on a portion of such property, leaving as much as 
the law exempts, and thereafter the debtor claims 
as exempt a portion of the property levied on, and 
the residue m the hands of the officer would not be 
sufficient to satisfy the writ, the debtor must, m 
order to make good his claim of exemption, surren¬ 
der to the officer the other property of the same 
general kind subject to execution, or as much as 
may be necessary to satisfy the writ, and, if he 
fails to do so, he is not entitled to recover against 
the officer for an unlawful seizure. 17 

(2) Necessity of Qaim and Selection by 
Debtor 

A demand or claim of exemption may be necessary to 
support an action against the sheriff or constable, where 
he did not know, and was not chargeable with knowl¬ 
edge, that the property levied on was exempt. 

A demand or claim of exemption may be neces¬ 
sary to support an action against the sheriff or 
constable where he did not know, and was not 
chargeable with knowledge, that the property levied 
on was exempt, 18 as where the debtor has property 
of a certain kind m excess of his exemption, 19 but 
no demand is necessary where the officer knows of 
the exemption or wrongfully levies on articles which 
are specifically exempted by statute. 20 A mere 
seizure of property does not render the sheriff 
liable where the property is not specifically ex¬ 
empt by statute and the debtor declines to des¬ 


ignate the articles which he desires to claim, 21 
especially where the levy is released before a 
schedule of the property is delivered to the officer 
as provided by statute 22 Under a statute reliev¬ 
ing an officer from liability where the debtor fails 
to make affidavit that the property about to be 
levied on is exempt, a purchaser of property which, 
m the hands of the vendor, is exempt may, with¬ 
out making such affidavit, maintain an action against 
a sheriff who levies on it under an execution against 
the vendor. 23 

Time of claim. In order to render the sheriff 
or constable liable, the claim must ordinarily be 
made before or at the time of the levy, 24 or withm 
a reasonable time thereafter, 25 or at least before 
sale, 26 but, where the statute requires the officer 
to appraise the goods and set aside as much as is 
exempt, the debtor need not make his claim at 
the time of the levy. 27 

(3) Failure to Allow or Set Off Exemption 

Under some statutes If, after the levy, the sheriff or 
constable fails to apprise the debtor of his exemption 
rights or refuses to cause an appraisement to be made, 
or to allow the debtor to select the property which he 
will hold as exempt, or to set off the debtor's exemptions 
for him, he is liable to the debtor for failing to perform 
his duties in these respects. 

Under some statutes, the sheriff may in the first 
instance levy on any of the debtor's property which 
he can find, and hold it until an inventory and ap¬ 
praisement can be made, and he cannot be held 
liable for wrongful seizure of exempt property 
before an appraisement is made 28 and the debtor 
has demanded and selected his exemption; 29 but if, 
after such levy, the sheriff or constable fails to 
apprise the debtor of his exemption rights, 30 or 
refuses to cause an appraisement to be made, 31 


16. Mass—Copp v. Williams, 135 
Mass 401 

17. Cal—Keybers v McComber, 7 P 
838, 67 Cal. 305 

18. Okl—Parsons v Evans, 145 P 
1122, 44 Okl 751, L.RA1915D 381 

57 C J. P 823 note 78 
Necessity of claim for exemption 
generally see Exemptions § 130. 
Release of property held by third 
person 

In absence of agreement -with judg¬ 
ment creditor, officer to whom exe¬ 
cution is delivered cannot release 
debtor’s property in hands of third 
person, unless formal provisions of 
statute relating to exemption have 
been complied with by delivery of 
a schedule.—Hatfield ex rel. Rose v. 
Cruise, 6 BE 2d 243, 121 W.Va. 742. 

19. Colo.—Harrington v. 'Smith, 23 
p, 331, 14 Colo, 376, 20 Am.S.R 
272. 


20. Colo.—Harrington v. Smith, su¬ 
pra 

57 C J. P 823 note 80. 

21. Colo —Behymer v. Cook, 6 Colo 
395. 

Failure to request debtor to desig¬ 
nate property 

A sheriff or constable who attach¬ 
es an entire flock of sheep, without 
leaving the debtor the number ex¬ 
empt by law, cannot justify the 
wrong by the claim that he did not 
know which to leave, when he did 
not request the debtor to designate 
them—Frost v. Mott, 34 N.Y. 253— 
57 C J p 822 note 70. 

22. Ill—Lenzi v. Zimmer, 210 Ill. 
App 260 

23. Ala—Cook v. Baine, 37 Ala. 350. 

24. Mass—Clapp v. Thomas, 5 Al¬ 
len 158. 


25. N.Y—Seaman v. Luce, 23 Barb. 
240. 

26. Ind—Fate r. Swann, 7 Blackf. 
500. 

S D.—Longley v. Daly, 46 N.W. 247, 
1 SD 257. 

27. Mich—Vanderhorst v. Bacon, 38 
Mich. 669, 31 Am.R. 328. 

28. Minn.—Tullis v. Orthwein, 5 
Mmn 377. 

57 C.J p 823 note 88. 

29. Okl.—Parsons v Evans, 145 P. 
1122, 44 Okl. 751, LR.A.1915D 381. 

57 C J. p 823 note 89. 

30. Mo—State to Use of Woodrome 
v. Freeman, 158 S.W. 726, 173 Mo 
App 294. 

57 C.J. p> 823 note 90. 

31. Neb.—Bender vl Bame, 59 N.W. 
105, 40 Neb. 521. 

57 C J. p 823 note 91. 
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or to allow such debtor to select the property which 
he will 'hold as exempt, and have it set apart to 
him, 32 or, in a proper case, to set off the debtor’s 
exemptions for him, 33 he is liable to the debtor for 
failing to perform his duties m these respects, 
without any further demand. 34 

Where the statute requires an officer levying 
an execution to see that an appraisement of the 
debtor’s property is made for the purpose of de¬ 
termining how much thereof he is entitled to hold 
exempt from execution, the sheriff or constable 
cannot, in an action against him by the debtor for 
taking exempt property, claim m defense that the 
property was not shown to be exempt because no 
appraisement was made, 35 but it has been held 
that, where a debtor learns of his rights in time 
to make application for his exemption, and does 
make such application, he can recover nothing on 
a petition which alleges that the sheriff failed to 
apprise him of his exemption rights. 36 So, where 
the debtor claims that all his property is exempt 
before a levy, but the officer afterward levies on 
a part of it, there is no necessity for the officer then 
to go through the idle ceremony of informing the 
debtor of his exemption rights, and he is not lia¬ 
ble for failing to do so. 37 

Where an execution is never issued in an attach¬ 
ment suit, the officer’s failure to give the debtor the 
benefit of the exemption law does not result in 
damage to the debtor, and no action will he against 
the officer for the trespass. 38 

c. Property in Custodia Legis 

A sheriff or constable may be held liable for any dam¬ 
ages resulting from a seizure or attempt to seize prop¬ 
erty in custodia legis. 

As property in custodia legis is not subject to 
seizure under other process, a sheriff or consta¬ 
ble ( may b t e held liable for any damage resulting 
from a seizure or attempt to seize it. 39 Where 
plaintiff, a constable, attached certain goods, and 


defendant, another constable, subsequently attached 
the same goods while they were in plaintiff’s cus¬ 
tody, the fact that the person under whose proc¬ 
ess plaintiff acted had agreed to save him harm¬ 
less for not removing the property was held not 
to affect his right of action against defendant for 
the trespass. 40 

§ 67. - Property Subject to Lien or En¬ 

cumbrance 

a. In general 

b. Landlord’s lien 

a. In General 

A sheriff may incur liability by seizing personal prop¬ 
erty which is subject to a lien or encumbrance, but he 
incurs no liability to the mortgagee of personal property 
which is In the possession of the mortgagor by seizing 
the property under process against the mortgagor, where 
he does nothing to place the property beyond the reach of 
the mortgagee or to prevent him from taking possession 
of it when his right of possession accrues. 

Under the common-law rule that the equity of a 
mortgagor of chattels was not subject to attach¬ 
ment or execution a sheriff has be$n held , liable as 
a trespasser where he seized mortgaged chattels 
under process running against the mortgagor, 41 
with notice of the mortgagee’s claim, 42 but under 
the modern rule that the mortgagor’s interest is. 
subject to levy, as considered in Attachment § 73 b 
and Executions § 45, it is held that, where per¬ 
sonal property subject to a chattel mortgage re¬ 
mains m the possession of the mortgagor, the sher¬ 
iff incurs no liability to the mortgagee by seiz¬ 
ing it under process against the mortgagor, 43 where 
he does nothing to place the property beyond the 
reach of the mortgagee 44 or to prevent him from 
taking possession of it when his right of posses¬ 
sion accrues ; 45 and the same rule applies to a levy 
on property in possession of a conditional sale 
purchaser. 46 However, where the mortgagee of 
chattels is in possession, an officer .renders him¬ 
self liable to the mortgagee by levying on the chat- 

41. Iowa,—Coleman v' Reel, 39 NW. 
510, 75 Iowa 304, 9 Am S.R 484. 

57 C.J. p 824 note 11. 

42. Iowa-—Coleman v. Reel, supra. 

57 C J. p 824 note 12. 

43. N.J.—Ayres v. Tinsman, 65 A. 
887, 74 N J Law 295. 

57 C.J. p 825 note 14. 

44. Neb—Locke v. Shreck, 74 N.W. 
970, 54 Neb 472. 

45. ; Neb.—Locke v. Shreck, supra. 

46. Wash—Hess v. Starwich, 272 P, 
75, 149 Wash 679. 


32. Mich.—Stilson v. Gibbs, 18 N.W. 
815, 53 Mich. 280. 

57' C J p #24 note 92. ’ ‘ 

33. Mich—Wyckoff v. Wyllie, 8 
Mich 48. 

57 C J p 823 note 9St.' 

34. SD.—Miilerke v, Reiley, 141 N. 
W. 136, 31 SD. 34(2. 

57 CJ p 824 note 94. 

35. S.I>.—Paddock v. Raiserd, 48 iN. 

W. 840.2 SD. 100. ( } 

36. lilj).-T^tat$, v p’Npill, 78 

* App. j26.j, fil ( „ , r „ j 

37. Mo —Brown v. Hoffmeister, 71 

M6‘"415L. ™ 

80 C J S.—17 


38. Pa—Blakeley v. Smith, 27 Pa 
Super. 583. 

39. Cal—Withington v. Shay, 117 
P 2d 415, if CahApp 2d 68, hear¬ 
ing denied 119 P.2d 1, 47 CalApp. 

68. 1 i 

57 C.X p 824 note 5. 

Nominal damages see infra §76, 
Property in custodia, legis as subject 
to; , , 

Attachment see Attachment 5 88. 

* Execution see Execution § 55. ><* 

Replevin see Replevin §§ 25-4L > 

46 L Ctirfri feuntley 1 ' 1 "^.' ' 'BatJ&d! 15' 
Conn 267. 11 ' '' 
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tels tinder process against the mortgagor, 47 and the 
same is true where the mortgagee is entitled to 
possession under the mortgage 48 and the property 
is detained by the officer after demand for pos¬ 
session by the mortgagee. 49 So, where a sheriff 
or constable, with notice of the mortgagee’s claim, 
attaches the entire mortgaged property, and not the 
interest of the mortgagor alone, takes it from the 
mortgagee’s possession, and detains it until it is 
sold under the process, he is liable to such mort¬ 
gagee for the mortgage debt. 50 

A statute providing that personal property may 
be attached when in possession of the mortgagor, 
and the mortgagee be summoned as trustee, does not 
exonerate the officer from liability to the mortgagee 
for conversion, where the property is not m fact 
in the mortgagor’s possession, 51 but is in the pos¬ 
session of the mortgagee, 52 or of the attaching offi¬ 
cer’s keeper under a prior levy, 63 and m the lat¬ 
ter case, the mortgagor may bring an action against 
the officer, 54 unless he has waived the conversion 55 

A sheriff who seizes goods while they are in 
transit under an attachment against the purchaser 
is liable to the seller for refusing to recognize the 
seller’s lien or right of stoppage in transitu. 56 So, 
a sheriff has been held liable for seizing under 
process goods shipped for transportation and thus 
subject to the hen of the master or shipowner for 
freight, expenses, charges, etc., without furnishing 
indemnity. 57 It has also been held that, where a 
sheriff seizes under attachment goods in the pos¬ 
session of a consignee, who has made advances 
thereon, he is liable to the consignee as a trespass¬ 
er, 58 although there is authority to the contrary. 59 

Necessity of demand. Where, under the statute, 
the mortgage vests the legal title and right of pos¬ 
session in the mortgagee, no demand by him is nec¬ 
essary in order to hold the officer liable for wrong¬ 


fully seizing the goods on an attachment against the 
mortgagor, 60 but, if the mortgage gives the mort¬ 
gagee the right to take possession on default in 
payment of the debt, or if he deems himself un¬ 
safe, a sheriff is not liable for levying on, and 
removing to a safe place, goods m possession of the 
mortgagor before default, and before any claim 
to possession is made by the mortgagee under the 
insecurity clause, until the mortgagee has demanded 
the goods 61 So, where a mortgage entitles the 
mortgagee to immediate possession on attachment 
against the mortgagor, a voluntary release of an 
attachment against the mortgagor, followed by de¬ 
livery of the property to the mortgagor or to the 
person in whose possession it was when attached, 
discharges the officer from liability to the mort¬ 
gagee, in the absence of any demand, either on the 
creditor or officer, as required by statute. 62 

Tender or deposit of amount due mortgagee . 
Where the statute requires the officer on seizing 
mortgaged chattels to tender to, or deposit for, the 
mortgagee the amount due 'him, a sheriff or con¬ 
stable is liable for seizing the property under proc¬ 
ess without making such tender or deposit. 63 Un¬ 
der a statute permitting an attaching creditor of 
a conditional vendee to attach the property on pay¬ 
ment of the unpaid purchase price to the vendor, 
after default m payment or tender the officer who 
holds the property or attachment is a trespasser 
and is liable for his unlawful taking, 64 and can¬ 
not discharge himself by showing a loss of the 
property without his fault. 65 

Statement of claim and demand for payment. 
Where the statute provides that a mortgagee of 
property attached, demanding payment of the mon¬ 
ey due, shall present to the officer or attaching cred¬ 
itor a just and true account of his claim, no ac¬ 
tion can be maintained against the attaching offi- 


47- Tex—Fox v. Young, CivApp., 
91SW2d 857. 

57 C J p 825 note 18. 

48- Cal —Rider v. Edgar, 54 Cal 127. 
Kan.—Johnson v Anderson, 57 P 

513, 60 Kan 578. 

48- Mo—State v. White, 70 MoApp. 

1 . 

57 C J. p 825 note 20. 

50. N.J.—Fox v. Cronan, 2 A 444, 4 
A 314, 47 NJ.Law 493, 54 Am R. 
190. 

51. Mass.—Simmons v. Carroll, 122 
NB. 408, 232 Mass. 428 

57 C.J. p 825 note 27. 

52. Mass—Porter v. Warren, 119 
Mass. 535. 

53- Mass.—Simmons v. Carroll, 122 


KB 408, 232 Mass 428—Shapira v 
Walker, 114 NE 668, 225 Mass 451. 

54. Mass.—Haskell v Carroll, 122 N. 
E 407, 232 Mass. 424 

55. Mass —Haskell v. Carroll, su¬ 
pra 

57 C.J. p 825 note 31 

56. Tex.—Harris v Tenney, 20 S. 
W. 82, 85 Tex. 254, 34 Am.S R. 796 

57. NY.—Campbell v. Connor, 70 N. 
Y. 424. 

58. N.Y —Truslow v. Putnam, 4 
Abb Dec. 425, 1 Keyes 568—Brown¬ 
ell v. Carnley, 10 N.Y Super. 9. 

59. La—Kenner v. Morgan, 3 Mart. 
209. 

60. Kan.—Johnson v. Anderson, 57 
P 513, 60 Kan 578 
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63. N.Y—Hall v. Samson, 23 How. 
Pr 84, reversed on other grounds 
35 NY. 274, 91 Am.D. 56—Hall v. 
Samson, 19 How.Pr. 481. 

62. Mass —Scigliano v. Palmer, 105 
NE. 445, 217 Mass. 555. 

63. Cal —Sousa v. Lucas, 105 P. 413, 
156 Cal 460—Berson v. Nunan, 63 
Cal 550—Bank of California v 
McCoy, 72 P,2d 923, 23 Cal.App 2d 
192—Lackenbach v. Finn, 147 P 
471, 26 Cal.App. 482 

S D —Schievelbein v. Boos, 45 N.W, 
2d 453 

57 C J. p 825 note 33. 

64. Vt—Commercial Credit Corp. v, 
Dusckett, 49 A 2d 106, 114 Vt. 450 
—Duncan v. Stone, 45 Vt. 118. 

65. Vt.—Duncan v. Stone, supra. 
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cer without presenting such account 66 and demand¬ 
ing payment 67 The mortgagee cannot maintain 
a suit for conversion against the attaching offi¬ 
cer where he has demanded more than the amount 
due him, 68 but it has been held that a demand is 
not invalidated by including therein the costs of 
protest of the notes secured by the mortgage, where 
the amount due exceeds the value of the property. 69 
If proper demand for payment is made, failure of 
the officer to comply therewith renders him liable 
to the mortgagee as a trespasser ab initio. 70 Not¬ 
withstanding the mortgagee’s failure to present the 
account of his claim and demand judgment, he may 
recover for conversion of the property, where the 
officer attached it in the hands of a third person 
to whom the mortgagor had let it, with the mort¬ 
gagee’s consent, and placed it in charge of a keep¬ 
er, where, after the seizure, the officer released the 
attachment, but left the property in possession of 
the keeper, and refused the mortgagee’s request to 
restore it to the person from whose possession 
he had taken it. 71 Statutes requiring a claim and 
demand for payment have been held to have no ap¬ 
plication to a seizure of mortgaged property in 
an action against a person who has no interest m 
the property, 72 and in such a case the mortgagee 
may maintain the action without demanding pay¬ 
ment. 73 

Invalidity of mortgage. The officer may show 
in defense that the mortgage is invalid, 74 or that 
the mortgage debt had no real existence, in which 
case the mortgagee’s damages will be only in respect 
of the possession; 75 but failure to record the mort¬ 
gage does not render it invalid as against the at¬ 
taching officer, so as to relieve him from liability, 
under a statute making an unrecorded mortgage 
void as to creditors of the mortgagor and subse¬ 
quent purchasers in good faith, 76 especially where 
such provision is qualified by another provision to 
the effect that mortgages not made in conformity 


with the requirements of the statute shall be valid 
between the parties and as to persons having ac¬ 
tual notice thereof. 77 

b. Landlord’s Lien 

In some jurisdictions a sheriff or constable, levying 
on a tenant's goods, who removes the goods from the 
premises, or permits them to be removed, without pay¬ 
ment of the rent due to the landlord, may be liable to the 
landlord. 

In jurisdictions in which the law forbids the tak¬ 
ing of a tenant’s goods on execution, unless, before 
their removal from the demised premises, the execu¬ 
tion plaintiff pays to the landlord the rent due, as 
considered in Executions § 128 b, where a sheriff 
or constable, levying on a tenant’s goods, removes 
them from the premises, 78 or permits them to be re¬ 
moved, 79 without such payment, he is liable to 
the landlord, although, m order to enforce such lia¬ 
bility, it must be shown that the officer had no¬ 
tice that rent was due 80 before he removed the 
goods. 81 However, a sheriff is not liable to a land¬ 
lord for removing the goods of an undertenant, 
leaving the rent unpaid, although notice that the 
rent is due is duly served; 82 and he is not liable 
for rent becoming due after the levy. 83 A sale of 
the property has been held to be a removal thereof 
as far as affects the officer’s liability. 84 

§ 68. - Property Belonging to Third Per¬ 

son 

a. In general 

b. Possession of property at time of seiz¬ 

ure ; notice and demand 

c. Confusion of goods 

a. In General 

The general rule Is that a sheriff or constable who 
levies on property belonging to a person other than the 
defendant in a writ which specifies no particular prop¬ 
erty is liable to the owner of the property for the result¬ 
ing damages If the owner presents his claim in the man¬ 
ner and form prescribed by statute, but, where a writ is- 


66. Mass —Haskell ▼. Gordon, 3 
Mete. 268. 

57 C.J. p 826 note 35 

67. Mass—Hanly v. Davis, 49 N.E. 
914, 170 (Mass. 517. 

57 C.J. p 826 note 36. 

68. Mass.—Cousins v. O'Brien, 74 
NE. 289, 188 Mass. 146—Hanly v. 
Davis, 49 NE. 914, 170 Mass 517 

69. Mass.—Bigelow v. Capen, 13 N. 
E 896, 145 Mass. 270. 

70. Mass.—Simmons v. Carroll, 122 
N E. 408, 232 Mass*. 428. 

71. Mass.—Scigliano v Palmer, 105 
X.B. 445, 21T Mass. 555/ 


72. Mass—Ashcroft v Simmons, 34 
N.E. 188, 159 Mass. 203. 

73. Mass —Ashcroft v. Simmons, su¬ 
pra. 

74. Mass—Fletcher v. Wrighton, 69 
NB 313, 184 Mass 547. 

57 C J p 826 note 41. 

75. Tex.—Jones v. Hess, Civ.App., 
48 SW. 46 

76. Cal —Ronning v. Way, 123 P. 
615, 18 Cal App. 527. 

77. Cal—Ronning v. Way, supra. 

57 C J. p 826 note 44. 

78. NJ-Hand v. Howell, 38 A 748, 
61 N.J.Law 142, affirmed 43 A. 1098, 
61 N J Law 694 

57 C,J, P 826 note 48. 
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79. S.C.—In re Connor, 46 SCL. 349. 

80. N.J—Hand v. Howell, 38 A. 748, 
61 N J.Law 142, affirmed 43 A 1098, 
61 N J.Law 694. 

57 C J. p 826 note 51. 

81. NJ.—Ayres v. Johnson, 7 NJ. 
Law 119 

57 C J. p 826 note 52. 

82. N.Y.—Brown v. Fay, 6 Wend 
392. 

83. S.C.—In re Connor, 46 S C.L. 349. 
57 C.J. p 827 note 56 

84. Ky—Burket v. Boude, 3 Dana 
209. 

57 C.J. p 827 note 59. 
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sued by a court or Judge having Jurisdiction commands 
the sheriff to seize certain property specified therein, 
the sheriff incurs no liability by obeying such mandate, 
although the property belongs to a person other than the 
party against whom the writ issued. 

It is the general rule that a sheriff or consta¬ 
ble who levies on property belonging to a person 
other than defendant m a writ which specifies no 
particular property is liable to the owner of the 
property for the resulting damages 85 if the owner 
presents his claim in the manner and form pre¬ 
scribed by statute; 86 and the officer’s liability for 
such a wrongful seizure is not dependent on his 
taking the property into his actual possession, 87 
or selling it. 88 The officer is liable for taking prop¬ 
erty in which the execution debtor has no interest, 
although he assumes to levy only on the interest 
of the execution debtor therein, 89 but, where prop¬ 
erty levied on belongs to the execution debtor, the 
sheriff, levying execution thereon, is not liable 
to a third person claiming the same, although there 
is an agreement, unknown to the sheriff, between 
such person and the execution creditor whereby 
the creditor is estopped to question such person’s 
ownership of the property. 90 

Although two persons or corporations have the 
same name, the sheriff is liable for executing against 
one of them a writ directed against the other. 91 
Where a sheriff takes the goods of one person un¬ 
der an attachment against another, recovery may 

4 * 


be had against him for the trespass after he has 
gone out of office, although his successor sold the 
goods and received the proceeds thereof. 92 

Property specified in writ . Where a writ issued 
by a court or judge having jurisdiction commands 
the sheriff to seize certain property specified there¬ 
in, the general rule is that the sheriff incurs no lia¬ 
bility by obeying such mandate, although the prop¬ 
erty belongs to a person other than the person 
against whom the writ issued, 93 although some au¬ 
thorities have apparently refused to recognize the 
rule, 94 and others, while recognizing the rule, 95 
have held it to be inapplicable where the officer 
finds the property in the adverse possession of a 
third person who is not in privity with defendant 
on the writ, 96 but the sheriff, although incurring 
no liability for seizing the goods, is liable for re¬ 
fusing to restore them to the owner after demand. 97 
The general rule does not apply, however, where 
a writ, such as a writ of replevin, commands the 
officer to take certain specified property from the 
possession of defendant named therein, and in such 
case the officer is liable if he executes the writ by 
taking the property from a stranger to the writ, 
who is the -bona fide owner and in the actual pos¬ 
session. 98 

Property purchased pendente lite. One who, dur¬ 
ing the pendency of an action of replevin and with 


85. Anz.—Fidelity & Deposit Co of 
Maryland v. McFadden, 53 P 2d 
1085, 47 Ariz. 11$. 

Ark.—Wright v. Husband, 99 S.W 
2d 583, 193 Ark. 347. 

Mass —Atlantic Finance Corp. v. G-al- 
vam, 39 N E 2d 951, 311 Mass. 49 
Mo—State ex rel. Webb v. King, 
App, 73 SW.2d 460 
Nev—Bowler v. Vannoy, 216 P.2d 
248, petition denied 216 P 2d 274. 
NY—Dong Island Tinsmith Supply 
Corp. v. John H Bamberg & Son, 
15 N.Y.S.2d 159, 172 Misc 158. 

Ohio —Schaub v. Welfare Finance 
Corp., 29 N.E 2d 223, 65 Ohio App 
68 , 

Wash.—Corpus Juris quoted in Chou- 
kas v. Severyns, 99 iP.2d 942, 944, 
3 Wash 2d 71, opinion adhered to 
103 F.2d 1106, 3 Wash 2d 71. 

57 C.J. p 827 note 67, p 828 note 68. 
Matters relieving officer from liabil¬ 
ity generally see infra 5 72, 

Responsibility for wrongful acts 
A sheriff who levied general execu¬ 
tion on property not belonging to the 
judgment debtor, under mistaken be¬ 
lief that property did belong to judg¬ 
ment debtor, could be held responsi¬ 
bly to true owner only for his own 
wrongful acts—Choukas v. Severyns, 
99 P.2d 942, 3 Washed 71, opinion 


adhered to 103 F.2d 1106, 3 Wash 2d 

71. 

86. Wash—Corpus Juris quoted in 
Choukas v. Severyns, 99 P 2d 942, 
944, 3 Wash 2d 71, opinion adhered 
to 103 P 2d 1106, 3 Wash 2d 71. 

57 C.J. p 828 note 69. 

Notice of claim and demand see in¬ 
fra subdivision b of this section. 

87. Wash.—Corpus Juris quoted in 

Choukas v. Severyns, 99 P 2d 942, 
944, 3 Wash,2d 71, opinion adhered 
to 103 F.2d 1106, 3 Wash.2d 71. 

57 C J. p 828 note 70 

What constitutes seizure generally 
see supra § 63. 

88. Fa,—Bank v. Allen, 1 Del. Co. 
277. 

Wash.—Corpus Juris quoted in Chou¬ 
kas v. Severyns, 99 P 2d 942, 944, 
3 Wash 2d 71, opinion adhered to 
103 P 2d 1106, 3 Wash.2d 7; 

Liability for sale of property not 
belonging to defendant see infra § 
87. 

89. Minn.—Leonard v. Maginnis, 26 
NW. 733, 34 Minn. 506. 

Wash —rCorpus Juris quoted in Chou¬ 
kas v. Severyns, 99 P,2d 942, 944, 
3 Wash 2d 71, opinion adhered to 
103 P.2d 1106 , 3 Wash,2d 71. 


90. NY—Young v. Stone, 63 NY. 
S. 656, 33 App,Div, 261. 

91. Mass—Hallowell, etc., Bank v. 
Howard, 14 Mass 181. 

57 C J. p 828 note 74. 

92. Iowa—Duke v, Vincent, 29 Iowa 
308 

57 C.J. p 828 note 75 

93. Wash.—Corpus Juris quoted in. 
Choukas v. Severyns, 99 P.2d 942, 
945, 3 Wash 2d 71, opinion adhered 
to 103 F.2d 1106, 3 Wash,2d 71. 

57 C J. p 828 note 76. 

94. Cal.—Rhodes v. Patterson, 3 Cal. 
469. 

57 C.J. p 829 note 77. 

95. Mo —State v. Hailey, 71 Mo.App. 

200 . 

57 C J. p 829 note 78, 

96. Mo—State v, Hailey, supra 

97. NH.—Carpenter v, Lott, 31 Hun 
349 

57 C.J. p 829 note $Q. 

98. Ohio —State r. Jennings, 14 Ohio 
St. 73—Universal Credit Co. v. 
Gosney, 46 N.E 2d 305, 70 Ohio App. 
379. 

57 C.J. p 829 note 82—54 C.J. p 490 
note' 69 [b]. ’ 

Possession of property as affecting 
liability generally see infra sub¬ 
division b of this section. ( 
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notice thereof, purchases the property from defend¬ 
ant does so at his peril, and must abide the result 
of the action, and the sheriff incurs no liability by 
taking the property from his possession 99 

Property fraudulently conveyed . In an action 
against a sheriff for seizing property of one per¬ 
son under process against another he may show 
that the property was conveyed to the claimant by 
the debtor in fraud of creditors, 1 provided he makes 
the necessary showing that he represents a creditor 
of the seller entitled to attack the validity of the 
transfer, 2 and this is true notwithstanding a sub¬ 
sequent affirmance of the sale by the creditor, with¬ 
out the officer's consent, 3 but, if he fails to make 
such showing, 4 or, for any reason, is not in a posi¬ 
tion to attack the transfer, 5 he is liable. So, it has 
been held that a sheriff who, tinder a warrant from 
the insolvent court commanding him to take the 
property of the insolvent, seizes property conveyed 
by the insolvent prior to his insolvency, cannot jus¬ 
tify the seizure on the ground that the conveyance 
was m fraud of creditors. 6 

Seizure of common property under process against 
cotenant . In the absence of statute an officer under 
process against one of several cotenants may, with¬ 
out liability, seize and take into his exclusive pos¬ 
session the common property under a levy on de¬ 
fendant's interest therein, 7 but, if he assumes to 
levy on the whole property, his act is wrongful as 
against the cotenant not named in the process, and 

he is liable therefor. 8 
l 

Seizure of partnership property under process 
against one partner. An officer who levies on and 
sells partnership property as the property of one 
of the partners is guilty of a trespass. 9 On the 
other hand, it has been held that a partner cannot 
recover against a sheriff for levying on the firm 
property on an execution against his copartner. 10 


So, it has been held that an officer is not liable mere¬ 
ly because he takes into his possession partnership 
property on a writ directed against one of the part¬ 
ners only. 11 

Seizure of wife's property under process against 
husband . A sheriff or constable is liable for the 
resulting damage where he levies on the separate 
property of a married woman under process against 
her husband, 12 and a like rule obtains where the 
officer levies an attachment on property owned by 
the debtor’s Indian wife, residing on a reservation. 13 

b. Possession of Property at Time of Seizure; 
Notice and Demand 

(1) In general 

(2) Form, requisites, and service of no¬ 

tice or demand 

(1) In General , 

The general rule is that, where property Is In the 
possession of the defendant in a writ as apparent owner, 
and the sheriff or constable at the time of the levy has 
no actual knowledge or reason to suppose that another 
person is the true owner, an action cannot be maintained 
against the officer for seizing such property until he has 
received notice of the true ownership and has refused ,to 
restore the property to the true owner on demand; but, 
where the property is In the possession of a person other 
than the defendant in the Writ, and if defendant Is. not 
the true owner, no demand or notice is essential to sup¬ 
port an action against the sheriff or constable for seizing 
the property. 

Although there is authority to the contrary, 14 
the general rule is that, where property is in the 
possession of defendant in a writ as apparent own¬ 
er, and the sheriff or constable at the time of the 
levy has no actual knowledge or reason to sup¬ 
pose that another person is the true owner, an 
action cannot be maintained against the officer for 
seizing such property until he has received notice of 
the true ownership, 15 and has refused to restore the 


99. Ark.—Swantz v. Pillow, 7 SW. 

167, 50 Ark. 300, 7 Am S R. 98. 

1. Mont—Reagan v Armstrong, 165 
IP 2d 1004, 118 Mont 273. 

57 C.J. p 829 pote, 86 

a. Ark.—Townsly-Mynck Dry Goods 
Co. v. Puller, 24 8.W. 108, 68 Ark. 
181, 41 Am SR. 97 
57 C.J. p 829 note 87. 

3. TT S.—Carson v, Hawley, , Minn, 
122 F. 55, 68 C.C.A. 237. 

57 C J. p 829 note 88. ' 

'‘4. Mich —Trowbridge y. Bullsjrd, 45 
N.W. 1012, 81 Micl*. 

67 CJ. p 829 note 89.'' " ’ 

•*5. Minn.—zanders m, Chandler, t fK. 
W. 351, 26 Minn. 273. * - ' 

57 C.J. p 829 note 90,;. < * i ,i,' » .i. * 


6. Me.—La Page v. Hill, 32 A 801, i 
87 Me. 158 

7. Cal.—Conolley v. Power, 232 P. 
744, 70 CalApp. 70. 

57 C J p 829 note 94. 

8. Cal.—'Conolley v. Power, supra. 

57 CJ. p 830 note 95. 

9. N.Y—Michalover v. Moses, 46 N. 
Y S. 456, 19 App.DiV. 343. 

57 C J p 830 ndte 97. 

Attachment of partnership property 
utidet- writ directed to individual 
partner see Partnership 9 216. 

10. Cal—Hughes v. Boring, 16 Cal, 
81. ‘ 

11 . N.Y.—Smith v. Orser, 43 
., l&7t Affirmed 42 NY. 132 v 

Vt—Rejed v Shepardson* 2 Yt 120, 
19. Am-D<.697. 


12. Neb—Gilbert v. Rothe, 184 N. 
W. 119, ,106 Neb 549. 

57 C.J i> 830 note 2. 

13. U.S—McKnight v. U. S, Mont, 
130 F. 659, 65 C.C.A 37. 

57 C J. p 831 note 3. 

14. Mich.—Hopkins v. Bishop, 51 N 
W. 902><91 Mich., 328, 30 Am.S.EL 
480. 

Necessity of demand for replevin 
where ‘ property taken under proc¬ 
ess'see Replevin § 70. 

15. Idaho.—Oakes v. American Sure¬ 
ty Co., of New York, 76 P.2d 932, 
58 Idaho 432. 

N’.Y.-T^orpus Juris cited in Universal 
, (Crejdit Co. v. Knights, 261 N*Y.S. 
252, 258, 145 Misc. 876. 

57 C.J. p 831 notes 4-6* 


A * 



SHERIFFS AND CONSTABLES 


80 C.J. S. 


§ 68 


property to the true owner on demand, 16 but, where 
the officer levies on goods in the possession of de¬ 
fendant in the writ, with notice that they belong to 
a third person, he is liable to the owner for the 
trespass, 17 and a formal demand for possession is 
not necessary before instituting suit where the 
officer has knowledge or notice that the person m 
possession is not the owner. 18 In an administra¬ 
tor’s action to set aside judgments against deceased 
and to enjoin a sheriffs sale of property, it was 
held not error to award possession of the prop¬ 
erty to interveners claiming under assignment from 
deceased, although no demand had been made on 
the sheriff for possession before action was in¬ 
stituted, 19 as the sheriff, m such a case, does not 
have such possession at the time the cross complaint 
was filed as would make a demand necessary, 20 
because, as the property was in the actual custody 
of the law at the time of the filing of the cross 
complaint in the equitable proceeding wherein the 
title to the property was in issue, a demand is un¬ 
necessary where the sheriff could not comply there¬ 
with. 21 

Under statutory provisions requiring a third par¬ 
ty claimant of property seized under process against 
another to give notice of his claim to, or make a 
demand for, the property, such notice or demand 
is necessary to render the officer liable, 22 and the 


third party’s failure to assert his claim after knowl¬ 
edge of the seizure will bar his right of action for 
trespass or conversion. 28 In accordance with the 
provisions of the statutes, such a notice or demand 
is required only where the property is levied on 
while m the possession of the person named in the 
process, 24 under such circumstances as to raise a 
presumption that he is the owner thereof. 25 Some 
statutes have been held to apply only when the prop¬ 
erty was taken from the possession of defendant by 
the officer in the proper discharge of his duty, 26 
and, hence, where the taking was not authorized 
by the process under which the officer acted, a 
compliance with the statute is not necessary to 
render the officer liable. 27 

Property in possession of third person. Where 
the property is in the possession of a person other 
than defendant m the writ, the general rule is that 
the sheriff or constable acts at his peril in seizing 
it, 28 and, if defendant is not the true owner, the 
seizure is wrongful in the first instance, and no 
demand or notice is essential to fix the liability of 
the officer or support an action against him, 29 un¬ 
less the statute so requires; 30 but an officer is not 
liable as a trespasser for making the levy if the 
property really belongs to defendant. 31 Statutory 
provisions requiring notice or demand by the own¬ 
er where the person named in the writ is in pos- 


16. Ala.—Pilcher v Hickman, 31 So. 
469, 132 Ala. 574, 90 Am.S R. 930 

N" Y.— Corpus Juris cited in Universal 
Credit Co v Knights, 261 DST.Y.S 
252, 258, 146 Misc. 876. 

57 C.J. p 831 note 7. 

Demand where goods intermingled 
see infra subdivision c of this sec¬ 
tion. 

17. Idaho—Oakes v. American Sure¬ 
ty Co of New York, 76 P 2d 932, 
58 Idaho 482 

57 C.J p 8 31 note 8 

18. Colo.—Hollenbeck v. People, for 
Use of Churchill, 37 P 2d 387, 95 
Colo 493 

Sheriff acts at Ills peril if before 
seizure, under execution, of proper¬ 
ty in custody of execution debtor he 
has knowledge or notice of another's 
claim to property—Hollenbeck v. 
People, for Use of Churchill, supra. 

19. Ind-—Stroup v Myers, 21 NE 
2d 75, 106 IndApp. 53 8. 

20 . Ind. — Stroup v. Myers, supra. 

21. Ind—Stroup v Myers, supra. 

22. Cal.—Stanley v. Bedford, 265 P. 
216. 

Mont.—Jackson v. McDonald, 143 P 
2d 898, 115 Mont 269. 

N.Y.—Universal Credit Co. v 
Knights, 261 N.Y.S. 252, 145 Misc 
876. 

Philippine.—Quesada v. Artacho, 9 


Philippine 104—Waite v. Peterson, 
8 Philippine 449 

57 CJ p 831 note 6 [a]—6 C.J p 
380 note 86. 

Detention prior to claim 

Officer is not liable for period of 
detention prior to filing of claim — 
Mutch v. Long Beach Imp. Co., 190 
P 638, 47 Cal App 267 

Assignee of property after seizure 
may maintain action under statute — 
Waite v. Peterson, 8 Philippine 449 

23. Cal—Stanley v. Bedford, 265 P. 
216. 

N Y —Universal Credit Co v. 

Knights, 261 NY.S. 252, 145 Misc 
876 

24. Cal.—Henriques v. Cottonwood 
Bank, 276 P 134, 97 Cal App. 725 

57 C.J. p 831 note 6 [a] (1). 

25. Minn.—Haubrich v. Heaney, 200 
N.W. 930, 161 Minn 92—Kiewel v 
Tanner, 117 N.W 231, 105 Minn. 50 
—Moulton v. Thompson, 1 N.W 
83 6, 26 Minn 120 

57 CJ. p 831 note 6 [a] (6), p 832 
note 12. 

26. NY.—King v. Orser, 11 NY.Su¬ 
per. 431. 

27. NY—Einstein v. Dunn, 70 N.Y. 
S 520, 61 App.Div. 195, affirmed 
63 NE 1116, 171 N.Y. 648. 

57 CJ. p 831 note 6 [a] (10). 
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28. Wash.—Interior Warehouse Co 
v. Hays, 158 P 99, 91 Wash. 507. 

57 C J. p 831 note 10. 

29. Mass —Atlantic Finance Corpo¬ 
ration v. Galvam, 39 NE2d 951, 
311 Mass. 49—Malden Center Ga¬ 
rage v Berkowitz, 168 NE 916, 
269 Mass. 303. 

Nev.—Bowler v Vannoy, 215 P 2d 
248, petition denied 216 P 2d 274. 

57 CJ. p 832 note 11—23 C.J. p 587 
note 12. 

Mortgagee 

Where defendant attached automo¬ 
biles under a writ against a third 
party and plaintiff, at the time of 
bringing action against defendant for 
conversion of automobiles, claimed 
them as owner entitled to possession, 
fact that plaintiff had a mortgage on 
one of the automobiles before plain¬ 
tiff acquired title did not require 
plaintiff to make a demand as mort¬ 
gagee under statute before bringing 
action.—Atlantic Finance Corporation 
v. Galvam, 39 NE2d 951, 311 Mass. 
49. 

30. La.—Pembrook V. Goldman, 
App., 176 So. 888. 

57 C J. p 832 note 12. 

31. Me.—Knight v. Mayberry, 48 
Me. 158 

57 C.J. p 832 note 13. 
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session of the property have no application where 
the property is in the possession of a person other 
than the person named in the writ. 32 

(2) Form, Requisites, and Service of Notice 
or Demand 

The form and contents of the notice or demand must 
comply with statutory requirements. 

Where notice or demand is required to render 
the officer liable, the form and contents of such no¬ 
tice or demand must comply with the statute in 
order to charge the officer. 33 Thus, if the statute 
requires written notice, the officer is not liable un¬ 
less the statute is complied with, 34 and it has been 
held that the officer must m some manner receive 
the original notice, 35 and that it is not sufficient to 
read the notice to him 36 and deliver to him a copy 
thereof. 37 It is sometimes required that the no¬ 
tice shall state the nature and extent of claimant’s 
interest in the property, 38 and a notice which fails 
to state the source of claimant’s interest or the con¬ 
sideration paid as required by statute is insufficient 
to charge the officer. 39 A demand on a special bail¬ 
iff in custody of the property has been held suffi¬ 
cient, 40 although it has been held that a conversa¬ 
tion between claimant and the bailee of the officer 
is not notice to the latter. 41 

If the mode of service is not prescribed, it will be 
sufficient if it appears that the officer m fact re¬ 
ceived the notice, 42 the manner of receiving the 
notice is immaterial, and it is enough that the offi¬ 
cer actually receives it. 43 The service on the levy¬ 
ing officer of the affidavit and notice of claim pre¬ 
scribed by statute is a sufficient demand 44 So, it 
has been held that where, at the time of the levy, 
a third person was owner of and entitled to im¬ 
mediate possession of the property, and so notified 
the officer m writing, identifying it and forbidding 
the sale, such notice was equivalent to a demand 
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for return of the property. 45 

Necessity of second notice . Where the owner 
of property taken on execution against a third per¬ 
son asserts his claim before the sheriff, who notifies 
the execution plaintiff of such claim, and the lat¬ 
ter gives an indemnity bond m which he admits 
knowledge of the claim, the owner is not required, 
as against the sheriff or executive plaintiff, to as¬ 
sert his claim again by forbidding the sale. 40 

Waiver of notice or defects therein . Although 
the notice required by statute is not obviated by 
the fact that officer has been indemnified, 47 where 
the notice is merely to enable the officer to secure 
a proper indemnifying bond, defects in form or sub¬ 
stance are waived where that purpose is accom¬ 
plished. 48 The execution of an indemnity bond to 
the levying officer after notice of a claim to the 
seized property has been given, for the purpose of 
having him retain the property, and the acceptance 
by the officer of such bond amounts to a waiver 
of defects in the notice. 49 

c. Confusion of Goods 

Where goods of a third person are mixed with goods 
of the debtor so that they cannot be distinguished, the 
levying sheriff or constable will not be liable to the third 
person until he has received notice and demand from 
him and has refused such demand where the confusion 
of goods is due to the act of the third person. 

Where goods of a third person are mixed with 
goods of the debtor so that they cannot be dis¬ 
tinguished, the levying sheriff or constable may 
seize the whole, 50 and will not be liable to the third 
person until he has received notice and demand from 
him and has refused such demand, 51 where the con¬ 
fusion of goods is due to the act of the third per¬ 
son, 52 and he makes no attempt to point out, or 
have set aside his own goods on being afforded an 
opportunity to do so; 53 but the officer has been 
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32. Minn —Haubrich v. Heaney, 200 
NW 930, 161 Minn 92. 

57 C J p 832 note 12 

33. Minn —Kroll v Moritz, 127 N.W. 
1120, 112 Minn. 270. 

57 C J. p 832 note 15. 

34. Minn.—Barry v. McGrade, 14 
Minn. 163—Dodge v. Chandler, 9 
Minn. 97. 

35. Iowa—Frazier v Hill, 98 N.W. 
569, 123 Iowa 116. 

36. Iowa.—Frazier v Hill, supra— 
Gray v. Parker, 5 N.W. 697, 49 Iowa 
624, 53 Iowa 505. 

57 C J. p 832 note 19. 

37. Iowa.—Frazier v. Hill, 98 N.W. 
569, 123 Iowa 116. 

38. Iowa—McFarlane v. Dick, 123 
N.W. 1005, 145 Iowa 89: 

6 C.J. p 383 note 19. 


39. Iowa—Gray v Carroll, 120 N.W 
1035, 144 Iowa 68—Bradley v. Mil¬ 
ler. 69 N.W. 426, 100 Iowa 169. 

40. Ky—Armstrong v. Bell, 42 SW. 
1131, 102 Ky. 149, 19 KyL. 1156. 

41. Cal.—Taylor v. Seymour, 6 Cal 
512. 

42. Iowa—Turner v. Younker, 41 N. 
W. 10, 76 Iowa 258. 

43. Iowa.—Frazier v. Hill, 98 N.W. 
569, 123 Iowa 116. 

57 C.J. p 832 note 25. 

44. NY.—Manning v. Keenan, 73 N 
Y. 45. 

45. NY —Ford Garage Co. v. Brown, 
191 NY.S. 539, 198 App Div. 467 

46. Mo—Anthony v. Bartholow, 69 
Mo 186. 


47. Cal—Taylor v. Seymour, 6 Cal. 
512 

48. N.D—Abner v. Twichell, 116 N. 
W. 95, 17 N.D. 229 

49. Iowa.—McFarlance v. Dick, 123 
N.W. 1006, 145 Iowa 89. 

6 C.J p 385 note 46. 

50. Iowa —Allen v. Kirk, 47 N.W. 
906, 81 Iowa 658. 

57 C.J. p 833 note 28. 

51. Wis—Smith v. Welch, 10 Wis 
91. 

Levy on intermingled property see 
Executions § 97 b (3). 

52. Mich.—McCausey v. Hoek, 124 
N.W. 570, 159 Mich. 570. 

57 C J. p 833 note 31. 

53. Mich.—McCausey v. Hoek, supra. 
57 C J. p 833 note 32. 
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held liable where the intermingling was not due to 
any act of the third person done with fraudulent 
intent, and he did nothing to induce the officer to 
levy on the goods, 64 and a demand is not necessary 
where the goods of the third person could readily 
be separated from those of the debtor. 55 Where 
merchandise belonging to a debtor has been fraud¬ 
ulently mixed with that of a third person and the 
latter points out such goods as he prefers should 
be taken by an officer making an attachment against 
the debtor, the officer is not liable for taking the 
goods pointed out, although they did not belong to 
the debtor. 56 

Where goods of a third person in the possession 
of the debtor as apparent owner are so intermingled 
with goods belonging to the latter that they cannot 
be distinguished, the officer is not liable for levy¬ 
ing on the whole until the third person has given 
notice and demanded their return, 57 identifying and 
pointing out to the officer the articles belonging to 
him, 68 and it is immaterial that they were inter¬ 
mingled without his consent; 59 but it has been 
held that, if the third person offers to designate his 
goods, and the officer refuses to allow him to do so 
or to heed his designation, no demand is necessary 
before suit, 60 and, where a debtor, with the intent 
to prevent a seizure of his goods on execution, has 
intermixed them with the goods of another in the 
possession of such other, and without such other's 
knowledge, the officer must at his peril avoid seizing 
the goods of the innocent third person 61 The own¬ 
er of goods levied on is not estopped to sue for 
their conversion, although they were mixed with 
others levied on, and he did not till the next day 
claim that they belonged to him where none of 
the goods belonged to the execution defendant, and 
he told the officer that tins was the case before the 
levy. 62 


Effect of notice or demand . Where the owner, 
before suit, gives the officer notice of his ownership, 
designating the particular articles belonging to him, 
and demands their return, the officer is liable for 
a failure or refusal to do so. 63 

§ 69 . -Matters Relating to Mode, Time, 

and Sufficiency of Levy in General 

A sheriff may be liable for damages where he fails 
to comply with the statute prescribing the mode and the 
time of the levy. 

Where the debtor has the right to point out the 
property to be levied on, the sheriff is liable if he 
fails to respect such designation 64 or to allow the 
debtor an opportunity to designate. 65 Where the 
statute provides that in levying execution “personal 
property shall be last taken,” a sheriff who levies 
on the personal property of an execution defendant 
who designates sufficient real property for the 
levy is liable for all damages resulting therefrom; 66 
but, where the statute requires personalty to be first 
levied on, a sheriff does not become liable to a 
recovery for a misfeasance in office by levying on 
lands where defendant in the execution had per¬ 
sonal property to satisfy the debt, unless it ap¬ 
pears that such property was known and accessible 
to the sheriff, 67 and that he knew it to belong to 
defendant, 68 or it was pointed out to 'him as such 
and an indemnity offered to sell it. 69 

Property of principal and surety . As a general 
rule an officer charged with the execution of a writ 
is not required to investigate and determine the 
respective equities of the different defendants as 
against each other, and may, without incurring any 
liability, levy on the property of either, without in¬ 
quiring whether he was principal or surety in the 
liability which was merged in the judgment, 70 but, 
where a judgment is rendered and execution issued 


Claim of all property 
Rule that, where goods of execu¬ 
tion debtor are intermingled with 
those of another, third party must 
point out to officer specific goods he 
claims on peril of having them sold 
under execution, is inapplicable 
where third party claims all proper¬ 
ty.—Turner v Rosema, 268 N.W. 
767, 276 Mich. 620. 

64. Ill.—Foote v. People, 14 IllApp 
280. 

65. Wis —{Norwegian Plow Co. v. 
Hanthorn, 37 3STW. 825, 71 Wis. 
529. 

68. Ill.—Slattery v. Stewart, 46 Ill. 
293. 


57. Ill—Greenberg v. Stevens, 72 IT 
E 722, 212 Ill 606 

57 C.J. p 833 - note 36. 

58. IT H—Wilson v. Lane, 33 N.H 
466. 

59. NH—Lewis v. Wittemore, 5 IN'. 
H 364, 22 AmD. 466. 

60. Ill—-Greenberg v. Stevens, 72 IT. 
E 722, 212 Ill 606. 

61. NH,—Kingsbury v. Pond, 3 N. 
H 611. 

67 C.J. p 833 note 40. 

62. Colo.—Beaman v. Stewart, 74 P. 
342, 19 Colo.App. 222. 

63. IT H —Lewis v. Whittemore, 6 IT 
H. 364, 22 AmP. 466. 

57 C J. p 833 note 42. 
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64. Ga.—Hollmshed v. Woodward, 62 
S.E. 815, 124 Ga 721. 

Tex.—Fatheree v. Williams, 35 S.W. 

324, 13 Tex.Civ.App. 430 
Necessity of claim and selection by 
debtor sea supra § 68 b. 

65. Mich.—Handy v, Clippert, 15 IT. 
W. 607, 50 Mich. 355. 

Tex.—Fatheree v. Williams, 35 S.W. 
324, 13 Tex.Civ.App. 430. 

66. Ill.—MacVeagh v. Bailey, 29 IU, 
App. 606* 

67. Tenn.—Swingle y. Boyler, 1 
Overt. 226 

68. N.c,—McCoy V. Beard, 9 N.G, 
377, 6 Am.D. 773* 

69. NtC.—;McCoy v. Beard, supra. 

70. Tex—Mitchusson v, Wadsworth, 
1 Tex.A.Civ.Cas. § 976. 
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against a principal and a surety, and the surety 
has caused the question of suretyship to be tried and 
determined, and has procured an order to be made 
as provided by statute, that the principal's property 
shall be first exhausted, the sheriff may be held 
liable for levying on the property of the surety 
before exhausting that of the principal. 71 

Time of levy . It has been held that an officer 
is not to be regarded as a trespasser 'because he 
levies under an attachment less than the time re¬ 
quired before the return day, 72 although he might 
be so regarded if 'he levied on a day, such as Sun¬ 
day, on which service is made null and void by stat¬ 
ute; 73 but it has also been held that a sheriff is lia¬ 
ble as a trespasser where he levies under an at¬ 
tachment more than the time prescribed by statute 
before the return day, 74 or before the expiration of 
the time allowed by statute to the debtor within 
which to file a schedule of his property. 75 

An officer who makes a levy under a writ after 
he has returned it 76 or after the return day 77 is 
a mere trespasser, and an officer who levies an ex¬ 
ecution after the writ has expired is liable in dam¬ 
ages therefor. 78 Where a sheriff levies on and 
sells property under an execution coming to his 
hands after the expiration of his term, he is lia¬ 
ble as a trespasser, 79 and the same is true Where, 
at the time of the levy, the writ, as well as his 
term of office, had expired. 80 

§70. - Excessive Levy 

The sheriff is liable to defendant against whom process 
Is Issued for an unreasonable and unnecessary levy on 
■more of his goods than is necessary to satisfy the debt 
and costs. 

The sheriff is liable to defendant against whom 
process is issued for ap unreasonable and unneces¬ 
sary levy on more of his goods than is neces¬ 
sary to satisfy the debt and costs, 81 although the 
officer, in making such levy, does not become a 
trespasser ab initio. 82 A constable who, under a 


distress warrant, makes a distress for more rent 
than is due is liable therefor, 83 but the mere fact 
that a levy may be excessive does not subject the 
officer to any liability where he acts m good faith 
and in the exercise of a sound discretion. 84 The 
officer cannot be held as a trespasser where he 
attaches a single indivisible article of personal prop¬ 
erty, although of much greater value than the 
amount he is directed to attach, where no other 
or sufficient property to satisfy his precept can be 
found. 85 

Where a sheriff, on levying an attachment on 
part of a stock of goods, takes and holds posses¬ 
sion of the whole stock, and refuses to yield pos¬ 
session to the owner, he is liable as for the conver¬ 
sion of the entire stock, 86 and the fact that other 
levies were subsequently made by the sheriff on 
the other portions of the same stock has been held 
not to affect his liability for the wrongful posses¬ 
sion first taken, which was never surrendered. 87 An 
officer who has levied a wrongful attachment on a 
stock of merchandise,^ and excluded the owner 
from the store, is responsible for whatever articles 
he allows others to take therefrom, although he 
has not levied on them, and they are taken under 
process against another person. 88 Likewise, where 
an officer who attaches cattle on mesne process takes 
defendant's hay to feed them without his consent, 
he will be held liable in trover for the hay. 89 1 '' * * 

Waiver. The debtor may waive an excessive levy 
as far as any liability on the part of the qfficer is 
concerned. 90 

§71. - Irregularities Subsequent to Sei¬ 

zure 

A sheriff or constable cannot be made a trespasser 
for attaching property under mesne process, by reason of 
any Irregularity in the proceedings of another officer in 
selling the property under execution. - * 

A sheriff or constable cannot be made a trespasser 
for attaching property under mesne process, by 


71. Ind.—Bliss v l^ouch, 11 N E. 
293, 110 Ind. 290. 

72. Vt.—Hammond v Wilder, 25 Vt. 
342., 

73- Vt.—Hammond v. Wilder, supra 

3* Vt—(Nelson v. Dfenisoh, 17 Vt. 

73. 


75. Ill—Taylor v. Crowe, 122 Ill. 
‘ App: 5l& ’ 


76 . Ala. r -£aiqj*ey v. r , Bur ford Lum¬ 
ber Co., 31 So. 36&, 132 Ala. 315. 


77 . 


’■ TP? Trford&n y ?1 , ^nderaon^ 8 § 
S.W. ■ 96l, StfTre&diVlAM). *89,(7,' 

57 C.J. p 834 not4^^62 T j J ^ , 


78. Mich—Isaacs v. McLean, 64 N 
W. 2, 106 Mich. 79. 

79. Ala—Andress v. Broughton, 21 
Ala. 200. 

80. Mich.—Isaacs v. MeLean, 64 N. 
W 2, 106 Mich. 79. 

81. Gra.-^Barfleld v. Barfield, 77 Ga 

83. 

R.I.—Holland v. Anthony, 36 A. 2, 
19 R.I. 216. 

Tex.—Cornelius v Burford, 28 Tex 
, 2p2, 9;4mX>. 309. 

57 C.J p 834 note 68. 

82. Ind.—Jarratt v. G-wathmey, & 

Blacfcf. 237. , > , 

83. Pa.—McElroy ▼. Dice, 17 Pa., 1^53. 


84. NM—Gallegos v. Sandoval, 106 
P. 373, 15 NM. 216. 

B7CJ p 834 hote 72. 

85. Me —Deve^eux Co v. Silsby, 114 
A. 460, 120 Me. 362 

86. Kan.—Burdf» v. Kelchner, 72 P. 
232, 66 Kan 642. 

87. Kan—Burdge v. Kelchner, su¬ 
pra. 

88. Kan.—Simpson v Vose, 1 P. 601, 
31 Kan 227. 

89. N.H.—York v. Sanborn, 47 N H. 
403, 

90. Mo.—State v. Stoutt, 253 S.W. 
43, 215 Mo.App. 361. 

57 C.J. p 835 note, 74. 
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reason of any irregularity in the proceedings of an¬ 
other officer in selling the property under execu¬ 
tion. 91 So, a sheriff was held not liable to a buyer 
for conversion of the goods attached when owned 
by the attachment debtor, merely because after the 
attachment the property was sold, and, on dismissal 
of the original action, and the beginning of a 
second, the sheriff continued in possession under a 
second attachment. 92 

i 

§ 72. Particular Matters Affecting Liability 

Particular matters which have been held to affect or 
not to affect the liability of a sheriff or constable for 
a wrongful levy on, or taking of, property include subse¬ 
quent orders or executions, intent of the officer, matters 
relating to title, assent to the officer's acts or estoppel 
to show title, taking or failing to take indemnity, trial 
of right of property, application of the proceeds of the 
property, return of, or offer to return, the property, and 
sale of the property by the owner. 

The circumstances of a case may be such as to 
relieve a sheriff or constable from liability for a 
wrongful levy. 93 The filing of an attachment bond 
required by a statute, authorizing the issuance of 
an attachment against any defendant on the filing 
of a bond, and providing that, when the property 
is in possession of a person other than defendant, 
such person shall be summoned as a garnishee, will 
not excuse the sheriff from liability for seizing the 
garnishee's goods, as the bond inures as security on¬ 
ly to defendant in the attachment, and not to the 
garnishee. 94 So, an officer who has attached the 
property of one person cm a writ against another 
person cannot set up, in bar of an action of trover 
against him by the owner, that the property when 
attached was in the possession of a carrier who 
had a lien on it for freight. 95 Where a sheriff 
seizes the property of a third person under an at¬ 
tachment, a subsequent order of court directing sale 
of the property as perishable, 96 or a subsequent 
judgment and special execution 97 will not protect 
him from liability. 


Intent of officer . While it has been said that the 
conduct and motives of an officer at the time of 
making an attachment are to be looked at in deter¬ 
mining whether he acted unlawfully, 98 the intent 
of the officer cannot be inquired into when he acts 
in accordance with the law; 99 and it is well settled 
that the good faith of an officer or the innocence 
of his intent do not relieve him of liability for levy¬ 
ing on exempt property 1 or on property which does 
not belong to defendant in the process under which 
he acts. 2 

Matters relating to title in general . An officer 
against whom replevin is brought for property at¬ 
tached by him under process against a person other 
than plaintiff in replevin may avail himself of any 
title of the person for whom he made the attach¬ 
ment, 3 but an officer sued as a trespasser for an un¬ 
lawful taking of property m the hands of a person 
other than defendant m the process under which he 
acted cannot set up a paramount title m a stranger 
as a defense. 4 The title of plaintiff to the property 
seized may be attacked by an officer justifying under 
the writ 5 So, in an action in a state court against 
a sheriff for taking and carrying away plaintiff’s 
goods to satisfy an attachment against a third per¬ 
son, defendant has the right to show that the title 
claimed by plaintiff to the goods is void, because 
deduced from a sale in violation of a state law, 6 
but he cannot set up that such sale was void under 
the national bankruptcy law. 7 Where property in 
the possession of a person claiming title to it from 
a corporation of which a receiver had been ap¬ 
pointed was levied on as property of the corpora¬ 
tion, under an execution on a judgment rendered 
subsequent to the appointment of the receiver, it 
was held that the obligors on an indemnity bond 
given to the sheriff on such seizure could not, in 
order to escape liability, set up that the corpora¬ 
tion’s title had never passed to the person in pos¬ 
session of the property. 8 


91. Vt.—Paul v Slason, 22 Vt 231, 
54 Am,D. 75. 

92. SB—Scott v. Hantz, 153 NW 
894, 35 SD 634. 

93. La.—Whitton v Jones, 2 La Ann 
802. 

57 <C J, p 835 note 81. 

94. Pa—Rothermel v. Marr, 98 Pa 
285 

95. Mass—Stearns v. Dean, 129 
Mass 139 

98. Ky—Hill v. Ragland, 70 SW 
634, 114 Ky. 209, 24 KyL. 1053. 

Mo—State v. Hadlock, 52 Mo App 
297. 

97. Mo.—State ex rel Webb v King, 
App., 73 S W 2d 460. 


98. Me—Moulton v. Chadborne, 31 
Me 152 

99. Ala —Northern Alabama R. Co 
v. Lowery, 57 So 260, 3 Ala.App 
511 

57 C J. p 835 note 89. 

1. Ark—Meadow v Wise, 41 Ark. 
285 

57 C J. p 835 note 90 

Liability lor levy on exempt prop¬ 
erty see supra § 66 

2. Ark—Wright v Husband, 99 S 
W.2d 538, 193 Ark 347. 

57 C J. p 835 note 91 

Liability for seizure of property not 
belonging to defendant see supra 
§ 68 . ’ 


3. Vt—Reed v, Starkey, 37 A. 297, 
69 Vt. 200. 

Property fraudulently conveyed see 
supra § 68 

4. NT—King v. Orser, 11 N.T.Su¬ 
per. 431. 

5. Or—Fisher v Kelly, 46 P. 146, 
30 Or. 1 

57 C J. p 836 note 95. 

8. Ind—Stanley v Sutherland, 54 
Ind 339. 

7. Ind,—Stanley r. Sutherland, su¬ 
pra. 

8. N.T —Chapman v. Douglas, & 
Daly 244. 

57 C.J p 536 note 98: 
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Assent to officer's acts, and estoppel to show title . 
An officer incurs no liability for levying on exempt 
property where the debtor assents to the levy, 9 but, 
where a mortgagee of chattels assents to a levy 
thereon under process against the mortgagor, on 
condition that such levy be made in recognition of 
the mortgage, such assent will not protect the offi¬ 
cer in making an unqualified levy. 10 So, where an 
officer takes goods from the possession of one per¬ 
son under an execution against a third person, he 
cannot justify by an authority from the real owner 
of the property. 11 On the other hand, it has been 
held that a plaintiff in replevin who accepts delivery 
of the goods and ratifies the seizure makes the sher¬ 
iff his agent, and the latter may justify the taking as 
by direction of the true owner. 12 

In an action against a sheriff for seizing goods 
alleged to belong to a third party, general rules as 
to estoppel are applicable. 13 Thus, a representation 
which does not mislead the sheriff cannot furnish 
the foundation for an estoppel of the owner of 
property, 14 and -a claim or notice cannot constitute 
an estoppel in the absence of a reliance thereon by 
the officer. 15 Where a sheriff levied on property 
as that of the husband, and, although both the hus¬ 
band and wife were present at the time of the levy, 
inventory, and appraisement, neither of them claimed 
that the wife had any interest therein or that they 
were holding the property as tenants in entirety, 
but they permitted the sheriff to treat the property as 
that of the husband, they were estopped thereafter 
to assert that the title to the property was other than 
in the husband. 16 

Where the statute with respect to trustee process 
requires all questions affecting the interests of a 
mortgagee in the chattels to be finally determined in 


the action in which they were attached, a mortgagee 
who is summoned as trustee but defaults is estopped 
to maintain an action against the officer for con¬ 
version of the chattels. 17 Where a person acquired 
title to property stored in a warehouse by a transfer 
of the warehouse receipt and the issuance of a 
new one in his name, the delivery of the goods by 
the warehouseman to the sheriff on replevin process 
against another person will not operate as a volun¬ 
tary surrender by the owner so as to defeat a re¬ 
covery against the sheriff for conversion. 18 

Taking, or failure to take, indemnity . The lia¬ 
bility of a sheriff for wrongfully levying on prop¬ 
erty not belonging to defendant is not affected by the 
fact that he took a bond of indemnity, 19 unless the 
statute makes the indemnity a substitute for the 
liability of the sheriff, as considered infra § 133. 
The failure to act under a statute providing for in¬ 
demnity does not affect his liability, 20 and the offi¬ 
cer's failure to take the indemnity provided for by 
statute, being his own neglect, cannot relieve him 
from liability for damages resulting from a wrong¬ 
ful seizure. 21 

Trial of right of property or recovery of judg¬ 
ment for property According to some authorities, 
where the right to property is tried by a sheriff's 
jury or adjudicated by a court, a finding that the 
property belongs to defendant in the process and is 
subject to levy relieves the sheriff from all lia¬ 
bility for levying thereon, 22 but other authorities 
hold that such a finding does not relieve the sheriff 
from all liability, 23 although it may be shown in 
mitigation of damages, as discussed infra § 75. A 
trial of the right of property levied on will not pro¬ 
tect the sheriff where the debtor claims it as ex¬ 
empt, 24 and, where the trial results m an order of 


9. Colo.—Duncan v. Burchinell, 61 
P. 61, 14 Colo App 471. 

10. U S.—Norris v. McCanna, C.C 
Mich, 29 F, 767. 

11. Pa—Rogers v Fales, 5 Pa 154 

Nominal damages see infra § 76 

12 . N.Y—Gandy v. Collins, 108 N.E 
416, 214 N.Y. 293 

13. La.—Vosburg v. Federal Land 
Bank of New Orleans, App, 172 
So. 667 

Mich.—Turner v. Rosema, 268 N.W 
767, 276 Mich. 620. 

N.H.—Bosen v Larrabee, 23 A 2d 331, 
91 NH 492. 

Estoppel by laches or silence 

La.—Vosburg v. Federal Land Bank 
of New Orleans, App, 172 So 671. 

Failure to object to sale 

Fact that third party claimant at¬ 
tended. sale and made no objection to 

it ^as held not to estop him from 


claiming title where recovery was 
sought from sheriff to whom specific 
claim of title had been made before 
sale—Turner v. Rosema, 268 N.W. 
767, 276 Mich. 620. 

14. NH—Bosen v Larrabee, 23 A. 
2d 331, 91 NH. 492 

Motor vehicle registration 

An automobile owner who permit¬ 
ted automobile to be registered in 
name of another was not “estopped” 
to replevy automobile from deputy 
sheriff who had attached the auto¬ 
mobile where before making attach¬ 
ment deputy sheriff was told that 
owner owned the automobile and, 
hence, was not misled by the regis¬ 
tration—Bosen v. Larrabee, supra. 

15. Mich—Turner v. Rosema, 268 N 
W. 767, 276 Mich. 620. 

16. Mich—Zuehlke v. Stone, 111 N 
W. 1065, 143 Mich. 478. 
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17. Mass—Flanagan v. Cutler, 121 
Mass. 96. 

18. N.Y.—Einstein v. Dunn, 70 N.Y. 
S. 520, 61 App.Div. 195, affirmed 63 
NE 1116, 171 NY. 648 

57 C J. p 836 note 9 

19. La—Macias v. Sheriff, 8 So. 866, 
43 La Ann 289. 

57 C J p 836 note 11. 

20. La —Pembrook v. Goldman, App , 
176 So 888. 

21. U.S—Norris v. McCanna, C.C. 
Mich, 29 F. 757. 

22. Or—Francisco v Stnngfield, 114 
P.2d 1026, 166 Or 683. 

57 C.J. p 837 note 16. 

23. N.Y.—Townsend v. Phillips, 10 
Johns. 98 

57 C J. P 837 note 17. 

24. Ky —Prewit v. Walker, 7 J.J. 
Marsh. 332. 
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restitution and a return of the property pursuant 
to the order, it is no bar to an action by claimant 
against the officer to recover damages for the 
seizure and detention of the property, 25 unless the 
statute so provides. 2 ' 6 

One whose property has been wrongfully seized 
by an officer under process against another person 
does not lose his right to recover damages for the 
trespass by recovering judgment for the property 
in replevin against the officer, 27 or the purchaser 
at the execution sale, 28 even though there is a ten¬ 
der of the goods to the owner after judgment m 
replevin; 29 and such owner does not lose his right 
to damages when the seizure is under attachment, 
by coming into court in the attachment case, filing 
his plea claiming the property, and recovering judg¬ 
ment for its restitution 30 On the other hand, how¬ 
ever, it has been held that, where a claimant of prop¬ 
erty levied on under process against another resorts 
to the statutory remedy to try the right of property, 
this amounts to a waiver of his remedy by action 
against the levying officer; 31 but a provision in a 
statute providing a method of trying the right of a 
third person to property levied on under attachment 
that a claim made by one intervening under the stat¬ 
ute shall operate as a release of damages for making 
the levy, being in derogation of common law, will 
not be extended to claims otherwise made, 32 and 
where one to whom attached property had been as¬ 
signed by the debtor was made defendant in the at¬ 
tachment and he answered, claiming title and right 
of possession, a judgment restoring the property to 
him did not bar an action by him against the sher¬ 
iff for the trespass. 33 

Application of proceeds of property . Where an 
officer has made a wrongful seizure of property, 
he c-annot escape liability 34 or even reduce the 
amount of his liability, as discussed infra § 75, 
by showing that the proceeds of the property or a 
part thereof was applied to the payment of the debts 


of the owner; and the fact that a sheriff, after tak¬ 
ing and selling exempt property under execution, 
deposited with the justice who issued the execution 
the surplus proceeds, which the owner might, if he 
chose, have demanded and received, has been held 
not to affect the owner's right m an action against 
the sheriff for wrongfully taking the property, 
where he had not received the money. 35 

Return or offer to return property . An officer 
cannot escape liability for a wrongful seizure of 
property by returning it to the owner, 36 or by an 
offer to restore or an actual return without ac¬ 
ceptance, 37 but such return oan avail only to miti¬ 
gate the damages which would otherwise be re¬ 
coverable, as discussed infra § 75; and, even though 
the owner agrees to receive the property in settle¬ 
ment of the claim, defendant will not be discharged 
from liability if the owner repudiates such agree¬ 
ment before all the property is returned. 38 So, 
where a return of exempt property is demanded, 
and a reasonable time for its return is allowed be¬ 
fore bringing action, a return of the property by the 
sheriff after commencement of the action will not 
relieve him from liability, 39 although it may be 
shown m mitigation of damages as discussed infra 
§ 75. In any event, a sheriff cannot relieve him¬ 
self from liability for a wrongful seizure of prop¬ 
erty by a mere paper release of the levy without a 
restoration of the property, 40 but in order to relieve 
the officer there must be a formal release of the 
property and an acceptance of it by the owner 41 or 
by some one authorized by him to receive it. 42 
Moreover, the return must be made to the place 
from which the property was taken, or to some place 
which the owner might reasonably designate. 43 

Where personal property attached on a writ was 
surrendered to defendant therein, at his request and 
for his convenience, on the substitution of an equiv¬ 
alent in money, it was held that defendant could not 
maintain an action against the officer for the wrong- 


25. Ohio.—-Abbey v. Searls, 4 Ohio 
St. 598. 

26. Ala.—Cheek v. Odom, 100 So 
782, 20 Ala.App. 31. 

57 C.J. P 837 note 21. 

27. Colo.—Woodworth v. Gorsline, 
69 P. 705, 30 Colo. 186, 58 LE.A. 
417. 

57 C.J. p 838 note 39. 

28. Pa.—-Nagle v, Mulllson, 34 Pa. 
48. 

29. Colo.—Woodworth v. Gorsline, 
69 P, 705, 30 Colo. 186, 58 L.R.A. 
417. 

30. Md.—Trieber v. Blocher, 10 Md. 

I 4 . I 


31. Tex—Howeth v. Mills, 19 Tex 
295 

32. Tex.—Terry v. Webb, Clv.App., 
96 S.W. 70. 

33. Tex.—Terry v. Webb, supra. 

34. Minn—Welsh v. Wilson, 24 N. 
W. 327, 34 Minn 92. 

57 C.J p 837 note 23. 

35. Minn.—Allen v. Coates, 11 N.W. 
132, 29 Minn 46. 

36. Mich—McGraw v. Sampliner, 64 
N.W 1060, 107 Mich. 141. 

57 C.J. p 837 note 26. 

37. Minn—Haubrich v. Heaney, 200 
N.W. 930, 161 Minn. 92. 
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38. Vt—Smith v. McCall, 48 Vt 422. 
57 C J. p 837 note 28. 

39. Colo—Duncan v. Burchinill, 61 
P. 61, 14 'Colo.App. 471. 

40. Mo —Kreher v. Mason, 25 Mo. 
App 291. 

41. S.D.—Kiefter v. Smith, 93 N.W* 
645, 16 SD 433. 

57 C.X p 837 note 32. 

42. Minn.- 7 -Caldwell v. Arnold, • 
Minn 265. 

57 C J. p 837 note 34. 

43. Colo.—Sandberg v, Borst&dt, lOi 
QE>. 419, 48 Colo. 96, 
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ful attachment of such property, although the writ 
was not returned to court. 44 Where ia purchaser 
under a conditional sale contract has possession of 
the property, and a sheriff, on levying thereon under 
an attachment against such purchaser, does not 
take manual possession of the property, and there¬ 
after releases it from the levy, leaving it in the 
the possession of the purchaser, he is not liable to 
the conditional seller for its subsequent loss. 45 

Sate of property by owner . Where, after a levy 
under execution on property not belonging to de¬ 
fendant, the true owner sells such property to de¬ 
fendant, he parts with his right of action against 
the officer for the making of such levy, 46 and such 
right of action cannot be reinvested in the original 
owner by a resale to him by the execution debtor 
before a sale under the execution. 47 

Relinquishment of claim to damages . Where the 
goods of one person are attached on a writ against 
another person, and subsequently again attached on 
another writ in favor of a different creditor, a re¬ 
lease by the owner of all claim to damages in con¬ 
sequence of the second attachment in consideration 
of its relinquishment has no effect on his right to 
recover damages for the first taking. 48 

Withdrawal of claim to property . A person 
whose goods are taken by a sheriff in proceedings 
of claim and delivery against another person can 
maintain an action against the sheriff for damages, 
although, after giving the sheriff notice of his claim, 
he withdrew it to enable the sheriff to deliver the 
goods. 49 

§ 73. Extent of Liability 

The liability of a sheriff or constable for a wrongful 
levy on, or taking of, property includes the damages 
which arise as a direct and proximate result of the wrong¬ 
ful act. 


The liability of a sheriff or constable for a wrong¬ 
ful levy on, or taking of, property includes the dam¬ 
ages which arise as a direct and proximate result 
of the wrongful act ; 50 there is no liability for dam¬ 
ages which are too remote and uncertain. 51 

§ 74. - Measure and Elements of Recov¬ 

ery 

a. In general 

b. Injury to business and credit; loss of 

profits 

c. Counsel fees; interest 
a. In General 

As a general rule, the sheriff or constable is liable 
to the owner of property wrongfully seized for the value 
of the property where the property is not restored to the 
owner; but where the owner recovers the property he 
is considered as having received it in mitigation of 
damages, and the measure of damages is the expense of 
procuring its return and any other special damage which 
may be shown, such as depreciation of value or loss of 
use. 

As a general rule, where property wrongfully 
seized by a sheriff is not restored to the owner, the 
sheriff or constable is liable to such owner, whether 
he is the general owner, or has only ta special owner¬ 
ship, 52 for the value of the property 63 at the; time 
of the seizure 54 and at the place where the property 
was when seized, 55 although where property is ' 
wrongfully seized while m transit the measure of 
damages is the value of the property at the time at 
the place of consignment, less the charges of the 
carrier for delivering it there. 56 If, the property 
has such a value, the value to be taken is its fair 
market value, 67 not the value of the goods m the 
retail market 58 or the amount received on a sale 
by the officer, 59 although the officer cannot objtect 
that the value of the property is less than the 
amount received on the sale. 60 However, the market 
value will not be adhered to as the absolute measure 


44. Mass.—Taylor v. Knowlton, 10 
Allen 137. 

45. Wash—Hess v. Starwich, 272 P. 
75, 149 Wash. 679 

Inabilities arising* out of custody of 
property see infra §§ 78, 79. 

46. N.Y —Hodge v. Adee, 2 Lans 
314. 

47. N.Y.—Hodge v. Adee, supra. 

48. Me.—Weston v. Dorr, 25 Me 176, 
48 AmD. 259. 

49. N.Y.—Haskins v. Kelly, 24 N.Y 
Super. 160, 1 Atob;Fr.,NS, 63. 

50. Ky.—Commonwealth^ for, Use 
and Benefit of Harding, v. Barthol- 

, omev, g/$r.2d 266 Ky. 2?$. 

61 . Ky.—CommonifccEltU/'' fcbr' Use 


and Benefit of Hardmg v. Bartholo¬ 
mew, supra. 

Wrongful levy on pressing and clean¬ 
ing business 

In action for damages resulting 
from alleged excessive levy on prop¬ 
erty used in pressing and cleaning 
business, defendant m execution 
could not recover damages because 
garments of his customers were also 
locked up in store unless he could 
show direct and specific damages 
to him growing out of such levy.—- 
Commonwealth, for Use and Benefit 
of Harding, v. Bartholomew, supra. 

52. Me—Warren v. Kelley, 15 A. 

49, 80 Me. 512, * 

53. Mass.—Koski v. Haskins, 128 

’'KB 427, 236 Mass. 346. * ' * 

57 C.J. p 838 note 52 ’ • '• 
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54. Mass—Koski v. Haskins, supra. 
57 CJ. p 839 note 53. 

55. Mass—Ayer v. Bartlett, 9 Pick 
156. 

Neb.—Barlass v. Braash, 42 N.W. 
1028, 27 Neb. 212. 

56. Pa—Eby v. - Schumacher, 29 Pa 
40. 

57. Iowa—Wilson v. Wright, 198 N. 
W. 782, 197 Iowa 1300 

57 C J p 838 note 52 [&]. 

58. Mo.—State v. Smith, 31 Mo. 566. 

59* Mass.—Ayer v. Bartlett, 9 (Pick 
156. 

60. Del.—Kirkley v. Lacey, 30 A. 

994, 12 Del. 213. 

57 C.J. p 838 note 52 [b] (1). 
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of recovery where to do so would be a departure 
from the more fundamental principle of just com¬ 
pensation for the loss sustained, 61 and if the prop¬ 
erty is of greater value as in use than as property 
being sold on the market the measure of damages 
is the value of the property as in use. 62 

Ordinarily plaintiff cannot, m addition to the 
value of the property, recover the value of its use 
or hire after the seizure, 63 although, on the other 
hand, it has been held that he may, instead of inter¬ 
est from the time of the taking, recover the value 
of the use of the property for the same period 64 
According to some cases a fair compensation for 
the time and money expended m pursuit of the 
property is recoverable, 66 although some authorities 
have held that a successful claimant of property 
seized under attachment is not entitled to recover 
for expenses incurred in defending his title where 
the seizure was not attended by any willful wrong 
or oppression. 66 Where, after property is wrongful¬ 
ly seized from plaintiff, it is taken from the sheriff 
or constable by one claiming under a paramount 
title, the damages recoverable by plaintiff from the 
sheriff or constable are measured not by the value 
of the property, but by the injury caused by its 
actual detention by the officer from the date of the 
levy until it is taken from him. 67 A tenant ousted 
under a void writ issued against the landlord may 
recover damages for the humiliation suffered. 68 

Where owner regains possession . Where the 
owner recovers his property, he is considered as 
having received it m mitigation of damages, 69 and 
the measure of damages is the expense of procuring 

61. N*Jr—!Farrell v. Colwell, 30 NJ 
Law 123. 

62. N.X—Farrell v Colwell, supra 
57 CX p 838 note 52 [a] (1) 

63. Ky—Daniel v. Holland, 4 XX 
Marsh. 18. 

64. Tex—Railey v Hopkins, 131 S 
W. 624, 62 Tex Civ.App 544. 

57 C J p 839 note 59 

65. Dak—Keith v Haggart, 33 N 
W. 465, 4 Dak 438. 

57 C J. p 839 note 55 

66 . Miss —Bnnker v. 

So 170, 64 Miss. 236. 

67. DC—Palmer v. U S , 41 App 
D.C. 341, Ann Cas 1915B 1216 

68 . Ky—Perkins v Ogilvie, 146 S. 

W. 735, 148 Ky. 309. 

57 C.X p 841 note 88 . 

69. Cal—Ross v. Sweeters, 7 P.2d 
334, 119 Cal.App. 716. 

NH—Connors v. Dionne, 159 A. 365, 

85 3ST H. 400. 

70. Cal —Ross v. Sweeters, 7 P.2d 
334, 119 Cal.App 716. 

57 C.J. p 839 note 63. 


its return 70 Where plaintiff has repurchased his 
property, the measure of damages is the amount paid 
by him therefor, 71 together with the expenses of 
procuring a deed, 72 and any other special or sub¬ 
stantial damage which may be shown; 73 and if the 
property depreciates in value while withheld by the 
sheriff or constable he is liable for such deprecia¬ 
tion. 74 The sheriff cannot object that the sum paid 
for the return of the property exceeds its value; 75 
but, on the other hand, it has been held that the 
sum recoverable cannot exceed such value. 76 Apart 
from the expense of regaining possession, if it ap¬ 
pears that the property has a usable value, the sher¬ 
iff or constable is liable for the value of the use 
of the property during the time of its detention by 
him, 77 or a reasonable amount for the loss of use, 76 
unless the circumstances were such that the seizure 
did not deprive the owner of the use of -his prop¬ 
erty, 79 together with the amount of any damage to 
the property occasioned by the officer or his agents 
while it was under seizure. 80 Where the property 
seized is kept for sale rather than for use, the meas¬ 
ure of damages is the diminution of the value of the 
property by reason of its seizure and detention. 81 

Seizure of mortgaged or pledged property. Where 
mortgaged property is wrongfully seized and there¬ 
by lost to the mortgagee, he is entitled to recover 
from the sheriff or constable the amount of his mort¬ 
gage if the property is worth so much, 82 or the 
value of the property if it is worth less than the 
mortgage debt, 83 together with compensation for the 
loss of time and expenses properly incurred m pur¬ 
suit of the property in either case. 84 In an action 

76. Wis.—Sprague v Brown, 40 Wis 
612. 

77. Ky.—Commonwealth, for Use 
and Benefit of Harding, v. Barthol¬ 
omew, 98 S W 2d 882, 266 Ky. 270. 

57 C J P 840 note 70. 

78. Miss—Breithaupt v. Dean, 109 
So. 792, 144 Miss. 292. 

79. Va—Shearer v. Taylor, 55 SE. 
7, 106 Va 26 

57 C X p 840 note 71. 

80. Cal—Ross v. Sweeters, 7 P.2d 
334, 119 Cal App. 716. 

57 C J p 840 note 72. 

81. Cal.—Ross v. Sweeters, supra. 

57 C X p 840 note 73 

82. Ind—Collins v. State, 30 N.E. 
12, 3 Ind App 542, 50 Am.S.R. 298 

57 CX p 840 note 75 

83. Neb—Hamilton v. La,u, 37 N.W. 
688 , 24 Neb. 59. 

57 C.X p 840 note 76. 

84. Cal —Irwin v. McDowell, 27 P. 
601, 91 Cal. 119. 


Leinkauff, 1 


Proof of damages 

Damages for money spent in pur¬ 
suit of property wrongfully levied on 
are not recoverable where money 
or work so expended is not proved 
—Ross v Sweeters, Supra 

71. Minn.—Leonard v Magmnis, 26 
NW. 733, 34 Minn 506 

57 CX p 839 note 64. 

72. Mo—Mason v Wilks, App, 288 
SW. 936 

57 C.X p 840 note 65. 

73 . Cal.—Ross v, Sweeters, 7 P.2d 
334, 119 Cal App. 716. 

57 CJ p 840 note 66—23 CX p 615 
note 38. 

74 . Cal.—Ross v Sweeters, supra. 
Miss.—Breithaupt v. Dean, 109 So 

792, 144 Miss. 292 

NH.—Connors v Dionne, 159 A. 355, 
85 NH 400 
57 C X p 840 note 67. 

75. Minn—Leonard v Magmnis, 26 
NW 733, 34 Minn 506 
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by a pledgee against a sheriff for a conversion of 
goods pledged, if the sheriff has seized them under 
a lawful writ in his hands, he will be treated as in 
privity with the owner, the pledgor, provided he has 
pursued the law m making such seizure, and will be 
held only for plaintiff’s special interest m the 
goods, 85 but m any other event he will be treated as 
a stranger and held for their full value. 86 

Seizure of property subject to landlord's lien. 
Where a sheriff or constable seizes and sells prop¬ 
erty which is subject to a landlord’s lien, by rea¬ 
son of which the lien is lost, the measure of dam¬ 
ages is the value of the property, 87 unless such 
value exceeds the amount of rent due, in which 
case the latter amount is the measure of damages 88 

Seizure of property subject to factor's or carrier’s 
hen . Where goods of an owner m possession of a 
factor or agent to sell who has a lien for advances 
.are taken out of his possession under an attachment 
against the owner, the sheriff or constable is liable 
for the whole value of the goods if the lien exceeds 
such value. 89 So, where a sheriff takes goods from 
the possession of a carrier having a lien for freight 
charges, and does not give the indemnity required 
by statute, he is, in the absence of bad faith on the 
part of the carrier, a trespasser, and the carrier is 
■entitled to recover the full value of the goods and to 
hold it as security for his lien in lieu of the prop¬ 
erty 90 

Seizure of property in custody of law. A sheriff 
or constable who seizes and sells property which at 
the time of the seizure was in the custody of another 
officer under a prior seizure is liable to the latter 
officer for the value of such property. 91 

h. Injury to Business and Credit; Loss of Prof¬ 
its 

It has been both affirmed and denied that in an ac- 


§ 74 

tlon against a sheriff for wrongfully seizing property the 
injury to the plaintiff's business and credit or loss of 
profits may properly be considered as an element of dam¬ 
ages. 

In an action against a sheriff for wrongfully 
seizing property, it has been held that the injury to 
plaintiff’s business 92 and credit" may properly be 
considered although it has been held in some cases 
that no recovery can be had for such injury, 94 and 
in others that recovery therefor can be awarded 
only where there is a willful and wanton trespass, 
or trespass marked by some circumstance of malice, 
oppression, or fraud. 95 In an action against a sher¬ 
iff by a merchant for wrongful seizure of part of 
his stock in trade, by reason of which he was com¬ 
pelled to discontinue business and sell the balance of 
his stock for less than its value, the loss resulting 
from the sale of such balance was held too remote 
a consequence of the levy to form the basis of an 
assessment of damages. 96 

Loss of profits. Loss of prospective profits as an 
element of damage m an action for a wrongful 
seizure of plaintiff’s stock in trade has been both 
affirmed 97 and denied. 98 

c. Counsel Fees; Interest 

One whose property has been wrongfully seized cannot 
recover from the sheriff or constable the attorney's fees 
which he has incurred and paid in asserting or defending 
his claim to the property, at least where there is no ele¬ 
ment of fraud, malice, or oppression. Interest on the 
amount of the loss may properly be allowed. 

One whose property has been wrongfully seized 
cannot recover from the sheriff or constable the at¬ 
torney’s fees which he has incurred and paid in 
asserting or defending his claim to the property, 99 
at least where there is no element of fraud, malice, 
or oppression. 1 In like manner, the fee of the at¬ 
torney who brings the action for the wrongful 
seizure cannot be allowed as part of the damages 2 


-85. Cal —Treadwell v. Davis, 34 Cal. 
601, 94 AmD. 770. 

Colo—Cramer v. Marsh, 38 P 612, 
6 ColoApp 302. 

■88. Cal.—Treadwell v. Davis, 34 Cal. 
601, 94 AmD. 770. 

87. Ky.—Burket v. Boude, 3 Dana 
209 

Va—Crawford v. Jarrett, 2 Leigh 
630, 29 Va. 630. 

-88. Ky.—Burket v. Boude, 3 Dana 
209 

67 C J. p 840 note 83 

-89. N.Y —Truslow v. Putnam, 4 Abb. 
Dec. 425, 1 Keyes 568. 


91. Mass.—Robinson v. Ensign, 6 
Gray 300 

57 C J p 841 note 87. 

92. La—Ader v. Foley, 24 So 333, 
50 La Ann 1262 

Neb—Kyd v. Cook, 76 N.W. 524, 56 
Neb 71, 71 AmS.R 661. 

93. La—Ader v. Foley, 24 So 333, 
50 La Ann 1262. 

Neb —Kyd v. Cook, 76 N.W. 524, 56 
Neb 71, 71 Am S.R. 661. 

67 C.J p 841 note 90 

94. Cal—Dexter v. Paugh, 18 Cal. 
372. 

Ohio—Searles v. Abbey, 4 Ohio Dec., 
Reprint, 48, Clev L.Rec 63. 


96. Minn.—Casper v. Klippen, 63 N 
W. 737, 61 Mmn 353, 52 Am S R 
604. 

97. Neb—Kyd v Cook, 76 N.W. 524, 
56 Neb 71, 71 Am.S R 661. 

57 C J. p 841 note 94 

98. Minn—Casper v. Klippen, 63 N. 
W 737, 61 Mmn 353, 52 Am S.R. 
604. 

57 C J. p 841 note 95 

99. Ky—Vaughn v. Justice, 78 SW. 
424, 25 Ky.L. 1666. 

Md—Corner v. Mackintosh, 48 Md. 
374. 

1. Kan—Adams v. Gillam, 36 P. 51, 
53 Kan. 131. 

57 C J p 841 note 98. 


? 90 . 

Y. 


N.Y.—Campbell 
424. 


v. Conner, 70 N. 


95. Cal.—Phelps v. Owens, 11 Cal 

22 . 


2. La.—Ader v Foley, 24 So. 333, 
50 La.Ann. 1262. 
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Interest on the amount of the loss is properly al¬ 
lowed in a suit against a sheriff for seizing goods 
under process against another 3 or for seizing exempt 
property under process against the owner. 4 

§ 75. - Reduction or Mitigation of Dam¬ 

ages 

As a general rule a sheriff or constable is entitled to 
show in reduction or mitigation of damages any facts or 
circumstances which would tend to reduce the amount 
required justly to compensate for the actual loss sus¬ 
tained as the proximate result of the officer's unlawful 
act. 

As a general rule a sheriff or constable is entitled 
to show in reduction or mitigation of damages any 
facts or circumstances which would tend to reduce 
the amount required justly to compensate for the 
actual loss sustained as the proximate result of the 
officer’s unlawful act 5 In an action for levying on 
goods which were exempt from execution, a sheriff 
or constable may show, in mitigation of damages, 
that the debtor had other property, exceeding in 
value the amount of his exemption, which he fraudu¬ 
lently withheld from levy. 6 Where the right to 
property is tried by a sheriff’s jury, a finding that 
the property belongs to defendant in the process, 
and is subject to levy, may be shown in mitigation 
of damages. 7 Where <a sheriff or constable seized 
plaintiff’s property under void process against a 
third person, it was held that the facts that he re¬ 
tained possession for several months and then sold 
the property under an execution issued in another 
action could not be shown m mitigation of dam¬ 
ages. 8 The tender of a part of the value of property 
sold under void process does not entitle the sheriff 
to a mitigation of damages. 9 

Setsure of property beyond jurisdiction . It has 
been held that a constable who is sued for taking 


property out of his precinct by virtue of mesne 
process may show, in mitigation of damages, that, 
having taken the property to a place within his pre¬ 
cinct, he attached it there, on the same process, as 
the property of the same debtor, subsequently to the 
commencement of the action against him. 10 

Return or offer to return property. A return of 
the property to the owner after wrongful seizure 
can be shown m mitigation of damages. 11 So 
where, after a levy on exempt property, its return 
is demanded, and a reasonable time for the return is 
allowed before bringing an action against the officer, 
a return of the property after the commencement 
of the action may be shown in reduction of dam¬ 
ages. 12 There is authority for the view that the 
owner of the property has the right to refuse to re¬ 
ceive it when the officer offers to return it, in which 
case such offer cannot avail even to mitigate the 
damages, 13 at least where the officer does not show 
that the goods tendered back had subsequently and 
continuously been held for the owner’s benefit; 14 
but it has also been held that, where a sheriff offers 
to restore property wrongfully levied on, he is not 
liable for its value but only for the temporary deten¬ 
tion, 15 provided he follows up his tender by an 
application for a stay of proceedings on restoration 
of the property and an offer to pay plaintiff the 
damages he has sustained 16 If all the property 
levied on is exempt, a return of part of the property 
relieves the officer from liability only pro tanto. 17 
A mere paper release of the levy without a restora¬ 
tion of the property will not reduce the damages for 
the temporary detention. 18 

Application of proceeds of property. A sheriff or 
constable cannot reduce the amount of his liability 
by showing that the proceeds or a part thereof 
were applied to the payment of the debts of 
the owner 19 unless such application was with the 


3. Cal —Sukeforth v. Lord, 25 P 
497, 87 Cal, 399 

67 C.J. p 843 note 43, 

4 . Mass,—Clapp v, Thomas, 7 Allen 
188. 

Tex—Hailey v. Hopkins, 131 S.W. 
624, 62 TexCivApp 644. 

5. Ala —Mitchell r. Corbin, 8 So. 
810, 91 Ala. 699—Fields v. Wil¬ 
liams, 8 So 808, 91 Ala 502. 

Mich.—McGraw v Sampliner, 64 IN’. 
W. 1060, 107 Mich. 141. 

6. Pa.—Freeman v. Smith, 30 Pa. 
264. 

7. N.Y.-—Townsend v. Phillips, 10 
Johns. 98. 

N.C.—Pearson v. Fisher, 4 N.C. 72. 
Finding as relieving officer from all 
liability see supra § 72. 


8. N.Y.—Smith v. Healey, 121 N.Y.S 
230. 

9. N Y.—Clarke v. Hallock, 16 Wand 
607. 

10. Vt.—Stewart v. Martin, 16 Vt 
397. 

11. Ala—Mitchell v. Corbin, 8 So. 
810, 91 Ala. 599—Fields v. Wil¬ 
liams, 8 So. 808, 91 Ala. 502 

Mich.—McGraw v. Samplmer, 64 N. 
W 1060, 107 Mich. 141, 

57 C.J. p 84A note 9. 

Measure of damages where owner 
regains possession generally see 
supra $ 74. 

Return or offer to return property 
as relieving officer from liability 
see supra $ 72. 

12. Colo—Duncan v. Burchinell, 61 
P. 61, 14 Colo.App. 471. 
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13. Me —Carpenter v. Dresser, 72 
Me. 377, 39 Am R. 337. 

1ST Y —Hanmer v. Wilsey, 17 Wend. 
91 

14. Tex—Weaver v. Ashcroft, 60 
Tex. 427. 

15. Mo.—Kreher v. Mason, 25 Mo. 
App 291—Kreher v. Mason, 20 Mo, 
App. 29. 

18. Ind —Dugan v. Melogue, 7 
Blackf. 144. 

57 C.J p 842 note 15. 

17. Colo, —Sandberg v. Borstadt, 109 
P. 419, 48 Colo. 96. 

18. Mo.—Kreher v. Mason, 25 Mo 
App. 291—Kreher v. Mason, 20 Mo 
App. 29. 

19. Mich.—Isaacs v. McLean, 64 N. 
W 2, 106 Mich. 79. 

57 C.J. p 842 note 19. 
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consent of the owner 20 or unless the debt paid was 
a valid and subsisting lien by way of mortgage on 
the property applied to the payment thereof. 21 So 
the fact that a claimant of property attached as 
that of a debtor obtains a judgment on appeal direct¬ 
ing the clerk of the trial court to turn over to 
claimant the proceeds of the sale does not prevent 
him from receiving the value of the property, un- 
diminished by the proceeds of sale, where the clerk 
does not comply with the judgment because it has 
in the meanwhile been paid over to plaintiff m at¬ 
tachment on the judgment recovered in the trial 
court. 22 

In an action against a sheriff for seizing and sell¬ 
ing plaintiffs property under process against an¬ 
other, the fact that the surplus proceeds of the 
sale were paid over to plaintiff as agent of the exe¬ 
cution defendant is not available in reduction of 
damages. 23 So also in an action against a sheriff 
by an administrator with the will annexed for seiz¬ 
ing the goods of the testator, while m the hands of 
the administrator pendente lite, under an execution 
against such administrator for his personal debt, the 
sheriff cannot reduce the damages by showing that 
he had paid the administrator pendente lite the sur¬ 
plus of money arising from the sales which remained 
after satisfying the execution 24 However, even 
though the original taking was wrongful, if the 
property is afterward legally taken and sold on exe¬ 
cution against the owner and the proceeds applied 
to his debt, this will reduce the damages to such 
only as resulted from the wrongful taking and pre¬ 
clude inquiry as to the value of the property. 25 On 
the other hand, where plaintiff’s exempt property 
was levied on and sold under execution against 
another person, it was held that the proceeds could 
not be applied, in reduction of damages, to an execu¬ 
tion subsequently issued against plaintiff. 26 

§ 76 . -Nominal Damages 

Nominal damages may be recovered where there has 
been a wrongful seizure of property by a sheriff or con¬ 
stable, although It Is shown that there were no actual 
damages. 


Nominal damages may be recovered where there 
has been a wrongful seizure of property by a sheriff 
or constable, although it is shown that there were no 
actual damages. 27 Where a sheriff or constable 
takes goods from the possession of one person un¬ 
der an execution against another, the former is 
entitled at least to nominal damages for the trespass 
to his possession even though the taking was au¬ 
thorized by the real owner 28 On the other hand, it 
has been held that, where a plaintiff in replevin ac¬ 
cepts delivery of the goods and ratifies the seizure, 
the sheriff or constable is not liable even for nominal 
damages. 29 If the owner of exempt property, be¬ 
ing present at the time it is sold under execution, 
makes no objection to the sale, and consents to the 
application of the proceeds to his debt, he can re¬ 
cover only nominal damages from the sheriff for the 
unlawful seizure 30 So, where a sheriff or con¬ 
stable, after attaching as the property of the debtor 
goods which the latter had sold, turns them over to 
one claiming to act for the debtor in settling the at¬ 
tachment claims, the buyer can recover from the 
officer only nominal damages for his unlawful tem¬ 
porary possession, which did not affect the manner 
of settling the claims. 31 

In an action against the sheriff for a wrongful 
levy on exempt property, the fact that the jury 
found that the property was mortgaged for more 
than its value does not prevent the owner from 
recovering more than nominal damages, where the 
sheriff had sold the property for a considerable sum 
and there was no finding that he did not require the 
purchaser to comply with the mortgage conditions 
as provided by statute. 32 Where levy of attachment 
is made by a mere indorsement on the writ, with¬ 
out disturbing the property, the sheriff is liable only 
for nominal damages if the levy proves to be 
wrongful, 33 even though the property is subsequent¬ 
ly sold under order of court as perishable, 34 

Seizure of goods in custody of law* A sheriff or 
constable who m levying an execution on goods in 
the custody of another officer under a prior levy 


Application of proceeds of property 
as relieving officer from liability 
see supra § 72. 

20. Ala.—Mitchell v. Corbin, 8 So. 
810, 91 Ala. 599. 

57 C.J. p 842 note 20. 

Nominal darqj&ges see iiifra $76. , 

21. Wash—Chezum v. Parker, 54 P. 

22, 19 Wash. 645. - / 

57 C J. p 842 note 21. • 

22. Ter—Griffin v 'Terry, 124 

116, 58 TexJCiv Apfc. 229 1 h 1 

23. Ala.—(Locke v. Garrett, Iflf Ala 

’698i" - f ■' ! 


24. N.C—Satterwlute v. Carson, 25 
NC. 549. 

25. Mmn,—Howard v. Manderfield, 
17N.W 946, 31 Minn, 337. 

57 C.J p 842 note 25. 

26. Ala!—Cambell v. Anderson, 18 
So. 218, i07 Ala. 656. 

57 C.J p 843 note 26 

27. , Ala—Mitchell v. Corbin, 8 So. 
810* 91 Ala 599. 

Mo—Allen y. Davis, j 53 Mo-App. 15* 
Pa—Rogers v. Fales, 5 Pa. 154. 

Wis—Wing v. Stackhouse', lit QNT.W. 
955, 143 Wis 343 ” , ' i 
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28. Pa—Rogers v Faleb, 5 Pa. 154. 

29. £N1y.—G andy v Collins, 108 N. 
E 415, 214 NY. 293 

30 . Alf—^titchell v. Corbin, 8 So 
, 810, 91 Ala. 599., 

31^ Wis.—Wing v Stackhouse, 127 
( N.W. 955, 143 Wis. 343. 

32. Xnd—Adams v Hessian, 39 N. 
E. 530, 11 IndApp 598. 

33. Pa—Peoria Cent Nat Bank v. 
Gallagher, 30 A 212, 163 Pa 456. 

34. Pa—Peoria Cent Nat. Bank v. 
Gallagher, supra. 
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interferes with the latter's possession is liable only 
for nominal damages, if the first execution is sub¬ 
sequently satisfied by the sale of part of the prop¬ 
erty levied on. 35 

§ 77. -Exemplary Damages 

Where a sheriff or constable acts maliciously In mak¬ 
ing a wrongful levy, he is liable for exemplary dam¬ 
ages. 

Where a sheriff or constable acts maliciously in 
making a wrongful levy, he is liable for exemplary 
damages, 36 but if he does not act maliciously he is 
not so liable; 37 and where the sheriff or constable 
takes only the steps necessary to secure the delivery 
of the property, should he find that it actually be¬ 
longs to the party against whom the writ is directed, 

D. LIABILITIES ARISING Oil 

§ 78. Loss of, or Injury to, Property 
a. In general 

b Degree of care required 
c Loss or injury through act or negli¬ 
gence of custodian or receiptor 

a. In General 

A sheriff or constable who has property In his cus¬ 
tody or under his control is not an insurer of its safety, 
an-d as a general rule if the property is lost, destroyed, or 
damaged without neglect on his part he is not liable. 

A sheriff or constable who has property in his 
custody or under his control is not an insurer of its 


he is liable only for the actual damages sustained. 38 
Malice may be implied for the purpose of awarding 
exemplary damages if it appears that the sheriff or 
constable seized the property when he knew that 
it was exempt and that he had no right to levy on 
it, 39 although this inference may be rebutted by evi¬ 
dence that he acted under advice of counsel 40 
Where a statute makes it the duty of the sheriff or 
constable to levy on and sell property when in¬ 
demnified by the execution plaintiff, he cannot be 
made liable in exemplary damages for such a levy 
and sale merely because he knew that the property 
was exempt. 41 

Mental pain or suffering . A recovery for mental 
pam or suffering has been allowed as an element of 
exemplary damages. 43 

OF CUSTODY OF PROPERTY 

safety, 43 and as a general rule if the property is 
lost, destroyed, or damaged without neglect on his 
part, he is not liable, 44 although in some jurisdic¬ 
tions it is held that a sheriff cannot escape liability 
unless the loss or injury is due to an act of God, 
the public enemy, or some irresistible accident 45 A 
sheriff or constable who removes goods under a 
writ of restoration in forcible entry and detainer 
proceedings has been held not liable for injury to 
the goods occurring subsequent to the removal. 46 

If loss or injury is due to the failure of the sher¬ 
iff or constable to exercise proper care and diligence, 
the sheriff or constable is liable ; 47 and property is 


35. Mo.—Allen v. Davis, 53 Mo. App. 
15 

Liability In general for seizure of 
property in custodia legis see su¬ 
pra § 66 

36. Ala —Ewton v. McCracken, 64 
So 177, 9 Ala. App 619. 

57 C J p 843 note 36 

37. Kan —Adams v. Gillam, 36 P 

51, 53 Kan 131—Winstead v 

Hulme, 4 P 994, 32 Kan 568. 

38. La—'Connell v David Bernhardt 
Paint Co„ 112 So 495, 163 La 586 

39. Ala—Johnson v. Collier, 49 So 
761, 1G1 Ala. 204, affirmed 32 S 
Ct. 104, 222 US 538 , 56 L Ed. 306 

57 C.J. p 8*13 note 39 

40. Minn —Orimostad v. Lofgren, 
117 NW. 615, 105 Minn. 286, 127 
AmS.R. 666, 17 L R.A.,N" S, 990 

41. Ala.—Alley* xr. Daniel, 75 Ala 
403. 

57 C J. p 843 note 41. 

42. Ark.—Wright v. Husband, 99 S. 
W.2d 583, 193 Ark. 347. 

13. Del—State, to Use of Hender¬ 
son, v. Clark, 13 A 2d 445, 1 Terry 
441, reversed on other grounds 20 


A 2d 127, 2 Terry 246, 138 ALE. 
704. 

Tex —Callihan v Montnef, Civ App , 
71 SW2d 564, error refused 
Wash—Capper v. Callahan, 239 P.2d 
541, 39 Wash 2d 882. 

57 C.J. p 844 note 47. 

44. Del.—Corpus Juris cited in 

State, to Use of Henderson, v. 
Clark, 20 A 2d 127, 129, 2 Terry 
246, 138 ADR 704. 

Wash—Capper v Callahan, 239 P. 

2d 541, 39 Wash 2d 882. 

57 C.J. p 844 note 47. 

! 45. Pa.—Commonwealth to Use of 
French v. Weglein, 24 A.2d 633, 147 
Pa Super 257 
57 C J p 844 note 48. 

Extent of applicability of rale 
The text rule does not apply for 
the benefit of the execution debtor or 
to a claim by a third person, but it 
applies only for the benefit of plain- 
tiff in execution—Commonwealth v 
Weglein, 28 Pa.Dist & Co. 393. 

46. Ill —Przybylski v. Remus, 207 
Ill.App, 106. 

57 C.J. p 844 note 49. 
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47. Idaho—Price v. Pace, 296 P 189, 
50 Idaho 353. 

Ky—Morris v Bolt, 53 S.W.2d 337, 
245 Ky 169. 

Miss—Kersh v Dufore, 38 So 2d 474, 
205 Miss. 144. 

JST.Y.—'Vangellow v. Bast Side Sav 
Bank, 11 N.Y.S 2d 982. 

57 C J. p 844 note 51. 

Failure to guard, keep, or protect 

(1) Fact that owners of crane left 
it where it was levied on, unguarded 
and unprotected, is not, of itself, ma¬ 
terial m determining whether sher¬ 
iff was negligent in leaving crane un¬ 
guarded and unprotected after levy. 
—State, to Use of Henderson, v. 
Clark, 20 A 2d 127, 2 Terry, Del., 246, 
138 A.LR. 704. 

(2) Sheriff who in attaching grow¬ 
ing crop of lettuce did not require at¬ 
taching creditor to doposit fees for 
keeper was liable to attaching credi¬ 
tor for loss of crop which was sold 
by debtor.—Huston v. Abbott, 85 P 
2d 518, 30 Cal.App.2d 5. 

(3) Where sheriff levied writ of 
attachment against vessel and then 
left it at place of moorage without 
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lost within this rule where it goes beyond the reach 
of the party for whom it was the duty of the sheriff 
to keep it available. 48 The issuance of a venditioni 
exponas is not a prerequisite to an action against 
a sheriff who has negligently permitted the removal 
of goods levied on. 49 

Property stolen from sheriff . Where property in 
the sheriff’s custody or control is stolen without neg¬ 
ligence on his part, he is not liable for the loss, 50 
although a view to the contrary obtains m some ju¬ 
risdictions where the officer is held liable unless the 
loss of the property in his custody is due to the act 
of God, the public enemy, or some irresistible acci¬ 
dent. 51 

Return of stolen property to owner . Where, 
pending an action for recovery of stolen property, 
the sheriff is holding it for plaintiff without legal 
process, he commits no legal wrong against plain¬ 
tiff by surrendering the property to another claim¬ 
ant, not a party to the action, where the sheriff 
would have been liable to such claimant for conver¬ 
sion if the latter was in fact the owner. 52 

Possession taken by receiver . A sheriff who is 
in possession of goods by virtue of a levy made 
under writs of attachment is not liable to a subse¬ 
quent chattel mortgagee for conversion, when a re¬ 
ceiver, duly appointed by the court from which the 
attachments issued, takes exclusive possession and 
control of the goods, sells them, and receives the 
proceeds. 53 

Duty of sheriff to retake property taken from him. 
If goods which a sheriff has attached are taken from 


§ 7 8 

him, it is his duty to retake them, by force, if neces¬ 
sary, or by replevin, or obtain their value in an ac¬ 
tion for conversion, failing in which he is liable for 
the loss 54 

Effect of change in incumbency Failure of a re¬ 
tiring sheriff or constable to deliver to his successor 
all the property appertaining to his office, where 
there is no direct evidence of assumption of posses^ 
sion by the successor, renders the outgoing officer 
liable to the owner for the care of the property 55 
An actual delivery of property to the new sheriff 
is sufficient to make him liable therefor and relieve 
the retiring sheriff from liability, 55 although a re¬ 
ceipt provided for by statute is not taken; 57 and 
even an offer of the sheriff, on expiration of his 
term of office, to deliver property to his successor 
discharges him from future responsibility for the 
safe-keeping of the property. 58 

Liability to subsequent creditors of property own¬ 
er. Where a sheriff so negligently conducts himself 
in respect of personal property levied on by him that 
it is lost, and the execution is satisfied out of the 
real estate of defendant, whereby the security of 
subsequent mortgage creditors on the real estate of 
defendant in the execution is reduced, no action lies 
by such mortgage creditors against the sheriff for 
such malfeasance unless there has been a fraudulent 
intent to diminish their security 59 

Loss of, or injury to, property not taken . Where 
the sheriff levies on only part of a debtor’s property 
he is not liable, in the absence of negligence, for 
loss of property of which he has not taken posses¬ 
sion 60 However, a sheriff who falsely represents 


draining water pipes of vessel when 
weather conditions were such that 
sheriff should reasonably have fore¬ 
seen that pipes containing water 
might freeze and burst, and as re¬ 
sult of sheriff's failure to drain wa¬ 
ter pipes they froze and broke, caus¬ 
ing damage to vessel, sheriff was 
guilty of negligence and liable for 
damages.—Capper v Callahan, 239 P. 
2d 541, 39 Wash 2d 882. 

48. G-a.—O'Fry v. Kennedy, 12 S.E, 
940, 86 Ga 662. 

56 C.J. p 845 note 52. 

49. Pa.—Commonwealth v. Rowland, 
2 Del.Co. 31 

50. Iowa.—Folson v. Piper, 186 N.W. 
28, 192 Iowa 1056 

57 C.J p 845 note 53% 

51. iPa.—Hartleib v McLane, 44 Pa 
510, 84 AmD 464—In re Cleven¬ 
ger's Estate, 1 Lane L Rev. 277 

52. Tex—Craven v. Buchanan, CiV 
App , 248 S W. $9. 

53. Kan.—Smi^h-Frazier Root, etc, 
Co. v. Ware, 28 P. 159,-47 Kan. 483. 


54 . N T —Williamson Mill, etc, Co 
v. Valentine, 200 N.Y S. 527, 206 
App Div. 252—Wood v. Bodine, 32 
Hun 354. 

55. 1ST D.—Kukowski v. Emerson- 
Brantingham Impl. Co, 175 KW. 
706, 43 ND 333 

57 C J p 845 note 59 

56. La—'Coleman v. Hope, 26 La 
Ann. 629 

57 C J. p 845 note 60. 

57. Iowa—McKay v. Leonard, 17 
Iowa 569—McKay v. Thonngton, 15 
Iowa 25. 

58. Iowa—Fockler v. Martin, 32 
Iowa 117. 

59. N Y.—Rome Bank v. Mott, 17 
Wend 554 

60. Pa—Commonwealth, to Use of 
French, v. Weglem, 24 A.2d 633, 
147 Pa Super. 257. 

Theft of pawned article from pawn¬ 
shop 

(1) Where writ of fieri facias is¬ 
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sued on judgment against loan com¬ 
pany was levied on only part of the 
property m company's pawnshop, 
none of pawned goods being taken 
into possession of sheriff, sheriff’s 
consent to keeping shop open during 
day for convenience of those who 
had pledged articles on loans did not 
charge sheriff with negligence impos¬ 
ing on him liability for theft of 
pledged diamond ring, which occur¬ 
red while sheriff's watchman was on 
premises in possession of goods un¬ 
der levy—Commonwealth, to Use of 
French v. Weglem, supra. 

(2) Fact that sheriff discontinued 
service of burglar alarms on safes 
was not proximate cause of loss of 
ring from safe by theft during busi¬ 
ness hours, so as to render sheriff 
liable therefor to pledgor, where 
alarm system m the usual course of 
company’s business never had been 
connected during business hours.— 
Commonwealth, to Use of French, v. 
Weglem, supra. 
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to the debtor that he has attached certain property, 
and refuses to permit the debtor to take care of 
the property, may be liable for the loss of the prop¬ 
erty. 61 A sheriff is not liable in the absence of 
negligence for damage to household articles which 
he and his assistants are removing from premises 
under a writ of restitution valid on its face. 62 So, 
where an officer acting under a writ of sequestration 
of a house and lot exercises ordinary care m the re¬ 
moval of defendant's effects from the premises, he 
is not liable for injuries resulting to the property in 
consequence of the removal. 63 

Necessity for demand . Where the sheriff negli¬ 
gently loses property in his official custody, no de¬ 
mand for a restoration thereof is necessary to sup¬ 
port an action by the owner 64 

Liability as trespasser ab initio. With respect 
to the care and management of personal property 
levied on, much must be left to the judgment of 
the officer, 65 and there are many irregularities for 
which the officer would be liable m damages to an 
aggrieved party, but which would not render him 
a trespasser from the beginning by relation. 66 The 
rule as to this is that the officer will not, by reason 
of his disposition or management of personal prop¬ 
erty before sale, become a trespasser ab initio un¬ 
less there has been a substantial violation of the 
legal rights of the party, of such a character as to 
show a gross or wanton disregard of duty on the 


part of the officer. 67 

b. Degree of Care Required 

In protecting property under seizure and In his cus¬ 
tody, a sheriff or constable is held to the exercise of 
ordinary or reasonable care. 

In protecting property under seizure and in his 
custody, a sheriff or constable is held to the exer¬ 
cise of ordinary 63 or reasonable 63 care, that is, the 
same degree of care which a careful and prudent 
man would be likely to exercise over his own prop¬ 
erty 70 of a like class or nature, 71 and this rule ap¬ 
plies to the officer’s statutory duty to regain posses¬ 
sion of property which has passed out of his posses¬ 
sion. 72 Where a boat is attached and articles left 
in the boat, but not a part of it, go into the officer's 
possession along with the boat, his responsibility for 
such articles is merely that of a gratuitous bailee. 73 

c. Loss or Injury through Act or Negligence of 

Custodian or Receiptor 

A sheriff who has property in his official custody Is 
liable for a loss of, or injury to, the property resulting 
from the default or negligence of a keeper or custodian 
whom he has placed in charge of the property. Where 
a sheriff delivers attached property to a receiptor, he does 
so at his own risk. 

A sheriff who has property in his official custody is 
liable for a loss of, or injury to, the property result¬ 
ing from the default or negligence of a keeper or 
custodian whom he has placed in charge of the 
property; 74 and where a sheriff leaves property 


€1. Mass.—Burns v. Lane, 138 Mass. 
350 

I’ish traps 

Where defendant in attachment 
was incorrectly notified by the sher¬ 
iff that he had attached certain fish 
traps lying: in a field, and that de¬ 
fendant, if he meddled with the 
traps, would do so at his peril, the 
sheriff was liable to defendant for 
the loss of the traps, the representa¬ 
tion to defendant not being one of 
law as to whether the facts con¬ 
stituted an attachment, but a repre¬ 
sentation that the traps had in fact 
been attached.—Burns v. Lane, supra 

62. Wash.—Johnson *v. Nelson, 263 
P. 949, 146 Wash. 500, 56 AL.R. 
1035. 

63. Tex.—Patton v. Slade, 38 S.W. 
832, 15 Tex.Civ.App. 156. 

64. Ky.—Conover v. Commonwealth, 
2 A.K.Marsh. 566, 12 Am.D 451. 

57 C.J. p 846 note 79. 

65. Minn.—Ladd v. Newell, 24 NW. 
366, 34 Minn. 107. 

66. Minn—Ladd v. Newell, supra. 
Vt.—Nutt v. Wheeler, 30 Vt 436, 

73 Am.D. 816. 

57 C.J. p 847 note 8L l 


67. Minn—Ladd v Newell, 24 N.W. 
366, 34 Minn 107. 

57 C J p 847 note 82. 

68. Del —State to Use of Henderson 
v. Clark, 20 A 2d 127, 2 Terry 246, 
138 ALR 704. 

Tex—Callihan v. Montrief, Civ.App., 
71 S.W.2d 564, error refused. 

57 C J. p 846 note 63. 

69. Del.—State, to Use of Henderson 
v. Clark, 20 A 2d 127, 2 Terry 246, 
138A.LR 704. 

Idaho—Price v. Pace, 296 F. 189, 50 
Idaho 353. 

57 C.J. P 846 note 64. 

Due care 

Sheriff or constable who makes 
common-law attachment and takes 
actual possession has duty of due 
care to protect attached goods from 
damage or loss, even though by act 
of a trespasser—Claremont Gas 
Light Co. v. Wooster, 21 A.2d 171, 91 
NH 439. 

Instruction from creditor 

Execution creditor is not bound to 
instruct sheriff in his duty, but it 
is for sheriff to judge of necessities 
of case—State, to Use of Henderson, 
v. Clark, 20 A.2d 127, 2 Terry, Del., 
246, 138 A.L.R. 704. 

70. Del.—State, to Use of Hender¬ 
son, v. Clark, supra 
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NH—Claremont Gas Light Co. v. 

Wooster, 21 A 2d 171, 91 N.H. 439. 
Wash—Capper v. Callahan, 239 P.2d 
541, 39 Wash 2d 882. 

57 CJ.J. p 846 note 65. 

71. Del—State, to Use of Hender¬ 
son, v Clark, 20 A.2d 127, 2 Terry 
246, 138 AL.R. 704. 

Wash—Capper v. Callahan, 289 IP. 
2d 541, 39 Wash 2d 882. 

72. Wis.—Phillips v. Eggert, 129 N. 
W. 654, 145 Wis. 43, 32 L.R.A.,N.S., 
132, Ann.Cas.l912A 1112. 

57 C.J. p 846 note 66. , 

Due oare 

Since officer obtaining right to pos¬ 
session of property attached under 
statute providing for bulky article 
attachments has duty of due care to 
protect property even though he does 
not have actual possession, that care 
must be exercised In pursuing prop¬ 
erty after he has learned of its re¬ 
moval without his consent as well as 
before.—Claremont Gas Light Co. v. 
Wooster, 21 A 2d 171, 91 N.H. 439. 

73. Mass.—Briggs v. Dearborn, 99 
Mass. 50. 

74. Idaho.—Price v. Pace, 296 P. 189, 
50 Idaho 353. 

57 C.J. p 846 note 69. * 

Liability of sheriff for acts or omis¬ 
sions of deputies see supra j* 55. 
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levied on in the debtor's possession, and it is taken 
beyond the jurisdiction of the court, so that plain¬ 
tiffs in execution lose a portion of their debt, the 
sheriff is liable for the damages sustained, since 
his responsibility for property levied on continues 
as long as he can keep possession under the execu¬ 
tion. 76 

Delivery of property to receiptor . A sheriff who 
has attached property and delivered it to a third 
person on his own responsibility and for his own 
convenience, and taken an accountable receipt there¬ 
for, is not thereby relieved from liability to the 
parties, but remains liable by virtue of the attach¬ 
ment for the safe-keeping and legal disposition of 
the property. 76 Thus, where a sheriff delivers at¬ 
tached goods to a receiptor, he does so at his own 
risk unless the taking of the receipt is directed or 
ratified by the creditor, and is liable for their safe¬ 
keeping; 77 hut a sheriff is not liable for the neg¬ 
ligence of a receiptor to whom he has delivered the 
attached property by direction of plaintiff in the 
attachment. 78 

An officer attaching goods on mesne process, and 
delivering them to a bailee nominated by plaintiff, 
is not responsible to plaintiff for the fidelity of such 
bailee, 79 but it has been stated that a sheriff in se¬ 
lecting the creditor’s nominee as bailee of the goods 
attached is liable to any third person sustaining 
loss by reason of any default in the manner in which 
the writ was executed. 80 So it has been held that 
an officer who attaches goods under a writ, and 
deposits them for safe-keeping with a bailee, who 
-converts them to his own use without the knowl¬ 
edge or consent of the officer, is not liable for the 
conversion. 81 Furthermore, the officer is not lia¬ 
ble when the property attached by him and placed in 
the custody of a warehouseman, with the consent 
•of the attachment plaintiff, is taken from the ware¬ 
houseman under a valid chattel mortgage. 82 


§§ 78-79 

§79. - Particular Matters Affecting Lia¬ 

bility 

Particular matters which have been held to affect or 
not to affect the liability of a sheriff or constable for 
the loss of, or injury to, property in his custody include 
an absence of injury to the complaining party, the pro¬ 
priety of the levy, the validity of judgment or process, 
acts or omissions of the parties, and withdrawal of the 
attachment suit. 

A sheriff cannot be held liable for failure to re¬ 
tain possession of property seized by him unless 
such failure has resulted in some injury to the com¬ 
plaining party. 83 Where an officer is charged by 
the original debtor with having lost or wasted a 
portion of the goods which he has attached, it is 
competent for him to excuse himself from liability 
by showing that he has applied the amount to the 
use of the debtor by paying with it the expenses 
of keeping the goods, 84 but where a sheriff has be¬ 
come liable to an execution plaintiff by the loss 
of property levied on he cannot escape liability by 
a subsequent levy of the execution on other prop¬ 
erty, which fails to yield enough for its satisfac¬ 
tion. 86 In a suit against a sheriff for not retaining 
and selling on execution property on which it has 
been attempted to enforce, a lien claim, if no judg¬ 
ment confirming the validity of the lien appears on 
record it is competent for him to show, in defense, 
that the lien did not exist or that it has been lost. 86 

Propriety of levy . Where the officer levies on 
the property of one person under process against 
another *and takes possession of the property, he 
is liable to the owner for the loss thereof, although 
such loss was not due’to his fault; 87 but no such 
liability accrues where the officer did not take pos¬ 
session of the property levied on, and the loss was 
not attributable to his fault or to the making of the 
levy. 8 8 A sheriff is not liable to account to the 
creditor for property attached on his suit where 
that property did not belong to the debtor, 89 or was 
exempt from attachment, 90 unless it was attached 
by consent of the owner. 91 So also in an action 
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*75. La—Byrne v. Anderson, 8 La 
Ann. 139. 

*75. Me.—Torrey v. Otis, 67 Me. 673 

'77, NE-Porter v. Tarlton, Smith 
p 372. 

"78, Iowa —Citizens 1 Nat. Bank v. 
Loomis, 69 ,N.W. 443, 100 Iowa 266, 
62 Am S.R., 57L 

pirections of party or attorney as 
affecting: liability of sheriff gen¬ 
erally* see supta § 54. * r 

>' < 11 > 

Mass —Donham v*i Wild, 19 Pick. 
620, 31 Am.D. 161. * ; , * 

W* t Md.-7rPIrst Nat*, Bank v *Oorpo* 
ration Commission of North. Caro¬ 


lina, 167 A. 748, 161 Md. 508, 86 
A.LR. 1407 

81. N.H—Barron v. Cobleigh, 11 N. 
H. 557, 35 Am D 505. 

82. Mich.—Leszczynski v. Stem, 194 
N.W. 654, 224 Mich 195. 

83. N.H.—West v. Meserve, 17 N. 
H. 432 

Vt—Munger v. Fletcher, 2 Vt. 524. 
Mitigation of damages see infra $ 

85. 

84* Me —Twombly v. Hune^vell, 2 
Me. 221. 

85. Ala.—Bldridge vt Spenoe> 18 Ala 
682. : 

2?& 


86. Me.—Amns v. Gilmore, 47 Me 
152. 

87. Pa.—Commonwealth, to Use of 
French, v. Weglein, 24 A 2<? 633, 
147 IPa Super. 267. 

Yt.—Duncan v. Stone, 45 Vt. 118. 

88. Ohio.—Sammis v Sly, 44 N E 
508, 54 Ohio St 511, 66 Am.S.E 
731. 

57 C Jl p 847 note 86. 

89. N.H—West v. Meserve, 17 N.H. 
432—Cilley v. Jenness, 2 N.H. 87. 

90. N.H —Cilley v. Jenness, supra. 

91. N.H.^—Cilley v. Jenness, supra. 
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by a surety against a sheriff for failing to keep the 
property of the principal, which was levied on, 
whereby the surety was compelled to pay more than 
he otherwise would have paid, it is a sufficient de¬ 
fense that the property was replevied by another 
person who, in an action whereof the surety here¬ 
in had due notice, was adjudged to be the owner. 92 

Validity of judgment or process. A sheriff who 
is sued for neglect safely to keep attached prop¬ 
erty cannot impeach the validity of plaintiff’s judg¬ 
ment in the attachment suit in order to escape liabil¬ 
ity; 93 and where an execution is not void the 
fact that it is irregular does not relieve the sheriff 
of liability for the loss of property levied on there¬ 
under. 94 The statutory affidavit, order, and under¬ 
taking in a claim and delivery action constitute the 
process under which the sheriff takes the prop¬ 
erty making him liable for the subsequent negligent 
loss, 96 and the fact that the owner of the property 
m such action failed promptly to demand posses¬ 
sion from the sheriff does not release the sheriff 
from liability for the subsequent negligent loss. 96 

Acts or omissions of parties. The consent of the 
owner of property to its destruction by a sheriff 
relieves the latter from liability to such owner; 97 
and an attaching creditor, knowing the circum¬ 
stances, and assenting to what is done, is estopped 
to claim that the officer’s act in leaving the prop¬ 
erty in the care of a keeper was negligent. 98 A 
sheriff who levies execution on the property of a 
judgment debtor is not liable for a loss resulting 
by reason of obeying the unlawful directions of the 
judgment creditor. 99 So, where the parties re¬ 
strain the sheriff by orders or agreements so that 
he has no control over property which he has been 
ordered to seize and keep, and loss results from 
such orders or agreements, there can be no re¬ 


course against the sheriff therefor. 3 - However, it 
has been held that where a sheriff, on attaching 
a vessel lying at a wharf, does not put a custodian 
m charge because plaintiff’s attorney informed the 
officer that it would not be necessary, the latter is 
not thereby excused from using reasonable care 
to recover possession of the vessel after it has sailed 
for another port. 2 

Withdrawal of suit. The withdrawal of an at¬ 
tachment suit is a bar to a recovery by plaintiff 
therein against the sheriff for neglect to preserve 
the property under his attachment, 3 although the 
suit is revived at the same term and judgment en¬ 
tered against defendant therein. 4 

§ 80. Release of Property Levied on 

A sheriff who wrongfully releases a levy and surren¬ 
ders the property is liable to the party at whose instance 
the process was issued for the resulting damage. 

A sheriff or constable who wrongfully releases 
a levy and surrenders the property is liable to the 
party at whose instance the process was issued 1 
for the resulting damage, 6 and in order to escape 
liability the officer must affirmatively show that he 
parted with the possession of the property under the 
order of a court of competent jurisdiction 6 or that 
the writ under which he levied could not legally 
have been enforced. 7 An order for the sale of at¬ 
tached property is not essential to render the sheriff 
or constable liable for releasing the attachment, it 
being sufficient that an execution has issued on the 
judgment 8 

Release on bond. Where the statute allows de¬ 
fendant to dissolve the levy and secure the return, 
of the property by giving bond, the sheriff incurs 
no liability by releasing the property on a sufficient 


92. Ind—'Wells v. Baldwin, 61 Ind. 
265 

93. Me.—Adams v. Balch, 5 Me 188 
57 C J p 847 note 93 

94. Tex—Cleveland v Tittle, 22 S 
W. 8, 3 Tex Civ.App 191 

95. Idaho—Price v. Pace, 296 P. 189, 
50 Idaho 353. 

96. Idaho.—Price v Pace, supra 

97. Cal—Diener v. Shaul, 213 P. 706, 
60 Cal.App 633 

67 C.J p 847 note 96. 

98. NH—Eastman v. Judkins, 59 
NTH. 576. 

Consent to use toy bailee 

Where the actkm of the sheriff in 
permitting a bailee of attached prop¬ 
erty to use the property was induced 
by the acts or request of the attach¬ 
ment creditor’s attorneys, acting 


withm the scope of their authority, 
the attachment creditor is estopped 
to claim from the sheriff damages for 
injury to the property while in the 
bailee’s possession —Callihan v 
Montrief, Tex Civ App., 71 S.W.2d 
564, error refused. 

99. Del.—State v. Stidham, 110 A 
680, 31 Del 8. 

1. La—Pepm v. Dunham, 20 La 
Ann 88. 

2. Wis—Phillips v. Eggert, 129 N 
W 654, 145 Wis 43, 32 L R.A.,N S., 
132, Ann Oas 1912A 1112. 

3. Conn—Union Mfg. Co v. Pitkin, 
14 Conn. 174. 

4. Conn—Union Mfg Co. v. Pitkin, 
supra 

5. Cal —Sparks v Buckner, 57 F.2d 
1395, 14 Cal App 2d 213. 
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NY—H. B. Koenig, Inc., v. Biglow, 
15 NYS2d 966, 258 App.Div. 855- 
Long Island Tinsmith Supply Corp. 
v. John H Ramberg & Son, 15 NY. 
S.2d 159, 172 Misc. 158. 

57 C J p 848 note 9. 

Extent of liability see infra $9 84, 
85. 

Relief from liability soo infra 9 81. 

6. Ga—Woodward v. McDonald, 42* 
S E. 1030, 116 Ga. 748. 

57 C J. p 848 note 10. 

Judicial proceedings affecting pos¬ 
session of property as defense see 
infra § 81. 

7. Ga—Woodward v. McDonald, 42 
S B 1030, 116 Ga. 748. 

Invalidity of levy as defense see in¬ 
fra 9 81. 

8. Colo—Bishop v. (Poundstone, 52: 
P. 222, 11 Colo.App, 73. 
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bond being given, 9 but a sheriff or constable who 
fails to take the required bond before releasing 
the seized property subjects himself to liability for 
damages, 10 notwithstanding the sheriff’s addition¬ 
al fee for making the particular levy to which 
he was entitled by statute had not been paid m ad¬ 
vance, 11 and he is liable if he releases the prop¬ 
erty on a bond which is invalid on its face 12 or if 
he fails to comply with the law in returning the 
release bond. 13 Furthermore, it has been held that 
a sheriff who, without an order of court, releases 
property provisionally seized, on a bond not ac¬ 
cepted by plaintiff m the writ, is liable for the 
amount of the seizure. 14 Where the sheriff de¬ 
livers property levied on under execution to a 
claimant on a forthcoming bond pursuant to statute, 
he is not liable where the property is found sub¬ 
ject to the writ and not forthcoming. 15 

An execution plaintiff who consents to a release 
of the property by the sheriff on a forthcoming 
bond given by defendant cannot hold the sheriff 
liable for following his directions, 16 and a suit 
brought by plaintiff on the bond, accepted by the 
sheriff, who delivers the property to the debtor, 
is a ratification of the sheriff’s act in taking the 
bond, 17 although the sheriff, after the release, and 
without plaintiff’s consent, has taken a substitute 
bond on which no suit was ever brought. 18 Where 
the statute provides for redelivery of property to 
defendant in replevin on giving bond, and declares 
that a sheriff who delivers to either party, without 
the consent of the other, a chattel replevied by 


him, except as prescribed by the statute, shall be 
liable m damages to the party aggrieved, if the 
sureties in a redelivery bond given by defendant 
have justified, and the bond is approved by the 
court and the sheriff exonerated from further lia¬ 
bility pursuant to statute, plaintiff in the replevin 
suit is not aggrieved within the meaning of the 
statute because the sheriff mistakenly delivered the 
property to defendant before the sureties had justi¬ 
fied. 19 If a replevin suit is illegally brought to re¬ 
cover possession of property m possession of a 
sheriff under a writ of seizure, the sheriff is lia¬ 
ble for surrendering the property on a forthcom¬ 
ing bond given in the/replevin suit. 20 

§81. - Particular Matters Affecting Lia¬ 

bility 

Particular matters which have been held to affect or 
not to affect the liability of a sheriff or constable for re¬ 
leasing property include the validity of the attachment, 
ownership of the property, exemption of the property, 
failure or refusal to indemnify the officer, bankruptcy or 
insolvency of the debtor, dissolution or expiration of the 
writ, judicial proceedings affecting right of possession, 
and directions of a party or his attorney. 

A plaintiff in attachment cannot hold a sheriff 
liable for releasing property unless there was a 
valid attachment 21 and actual levy on the property 
under the writ. 22 Thus, where a levy is void be¬ 
cause the property is already in the custody of the 
law under a prior levy, the officer is not liable for 
allowing the property to be taken away by the pur¬ 
chaser at a sale under the first levy. 23 The surren¬ 
der of property seized on attachment to a person 


-9. Cal.—Walsh-Col Co. v Emig, 41 
P2d 223, 4 Cal.App.2d 509. 

57 C J p 848 note 15. 

Cross bond 

Where seller gave buyer bill of 
sale to automobile to prevent sher¬ 
iff from levying attachment on au¬ 
tomobile, but sheriff had notice from 
both buyer and seller that automo¬ 
bile was buyer's, and buyer filed 
cross bond to replevy automobile aft- 
.er levy of attachment on automo¬ 
bile, sheriff did not wrongfully con¬ 
vert automobile when, without con¬ 
sent and knowledge of seller, it was 
turned over to buyer on acceptance 
- of his cross bond—Hubacek v. Man¬ 
ufacturers Casualty Ins Co, Tex. 
* Civ.App., 247 S W 2d 173, error re¬ 
fused no reversible error. 

10. Ala—Campbell v. Tucker, 154 
So 825, 228 Ala. 658—Harbin * 
O'Rear, 121 So 547, 219 Ala 173 
—Traweel? v. Heard, 12 So. 166, 
97 Ala 715 

•«Cal,—Sparks v Buckner. 57 P.2d 
1395,, 14 Cal APP 24 21,3 , , 

-Ga—tosli'nger v Land, 163 SE 522, 
45 Ga.App 96. 


Indemnity against claims of third 
persons 

Sheriff who negligently released 
attached property without receiving 
proper release bond was held liable 
to judgment creditor for loss sustain¬ 
ed, notwithstanding sheriff obtained 
court’s approval of bond indemnify¬ 
ing sheriff against claims of third- 
party claimants to the property.— 
Sparks v Buckner, 57 P.2d 1395, 14 
Cal.App 2d 213. 

11. Ga.—Eslmger v. Land, 163 S.E 
522, 45 GaApp 96. 

12. Mass—Bowditch v. Harmon, 67 
NE 333, 183 Mass. 290. 

57 C J p 848 note 16. 

Omissions in bond 

Replevy bond taken by sheriff 
which omitted name of obligee and 
date for redelivery of property levied 
on in attachment was riot statutory 
bond and sheriff's taking such bond 
rather than required statutory bond 
on redelivering property to defendant 
in attachment was breach oti sheriff's 
official bond making him liable — 
Campbell v Tucker, 154 So. 825, 228 
1 Ala. 658. 


13. La—Raziano v. Clancy, App , 23 
So.2d 776, rehearing refused 24 So. 
2d 402. 

14. La—Fernandez v. McVittie, 2 
Rob 239. 

15. Ga—United Glass Co. v Cham- 
lee, 68 SE 796, 135 Ga 152. 

16. Ga—Hand v. Brown, 86 S.E. 
1080, 144 Ga 272. 

17. Ga —Hand v Brown, supra— 
Hunter v. Garmany, 136 S.E 465, 
36 GaApp 275. 

18. Ga—Hunter v. Garmany, supra 

19. N.Y.—Spellman v. Spellman, 196 
N.Y.S. 664, 203 App Div 373 

20. Miss—Union Motor Car Co v 
Farmer, 118 So. 425, 151 Miss. 734. 

21. S D.—Stokes v. Christenson, 213 
NW 950, 51 S.I>. 365. 

Mitigation of damages see infra § 
85 

22. Tex.—Freiberg v. Johnson, 9 S. 
W. 455, 71 Tex. 558. 

57 C.J. p 849 note 29. 

23. Ga—Camp v. Williams, 46 S.E. 

1 66, 119 Ga 152. 
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claiming to act as agent of the attachment defend¬ 
ant pursuant to a settlement relieves the sheriff 
from liability to the true owner of the property who 
had knowledge of all the facts and accepted pay¬ 
ment of a part of his claim; 24 but where plaintiff 
in execution indemnifies the sheriff against a third- 
party claim by giving an undertaking pursuant to 
statute he cannot defend an action for wrongful 
release of the goods on the ground that he re¬ 
jected the sureties as insufficient 25 

Ownership of properly . It is a sufficient ex¬ 
cuse for a release of property levied on that such 
property did not belong to defendant m the proc¬ 
ess under which it was seized, but to the person 
by whom it was claimed and to whom it was re¬ 
leased, 26 and the receipt of an indemnity bond by 
the sheriff before making the levy will not pre¬ 
clude him from showing that the property was not 
subject to seizure under the writ 27 It has been 
held that a sheriff is not liable to a judgment credi¬ 
tor for releasing property seized on execution which 
was claimed by a third person without complying 
with the statutes relating to a trial of the right to 
seized property. 28 Where, however, a sheriff levies 
on property, and leaves it with a third-party claim¬ 
ant who receipts for it, and who is in fact the own¬ 
er, and the sheriff recovers judgment against him 
on failure to deliver, the sheriff is estopped, m an 
action by the judgment creditor, to show that the 
goods did not belong to the judgment debtor. 29 

Exemption of property . A sheriff who has levied 
on exempt property incurs no liability by releasing 
it, 30 and cannot be held liable on the ground that 
plaintiffs debt was contracted before the enact¬ 


ment of the exemption law unless it be shown that 
the sheriff 'had notice, actual or implied, of that 
fact. 31 

Failure or refusal to indemnify sheriff. Where 
property levied on by a sheriff is claimed by a third 
person and the sheriff demands indemnity, which 
is refused, he is not liable for releasing the prop¬ 
erty, 32 but where he did not demand indemnity 
he cannot escape liability for releasing the prop¬ 
erty because of the fact that none was given 33 On 
the other hand, the refusal of claimant to give an 
indemnity bond on demand will not relieve the 
sheriff from liability where there is no statute au¬ 
thorizing the sheriff to demand such bond. 34 

Bankruptcy or insolvency of debtor . Where a 
sheriff has seized goods under a writ of sequestra¬ 
tion issued by a state court to enforce a vendor's 
lien, he is liable for releasing them, without an 
order of the state court or consent of plaintiff 
m the writ, to a trustee appointed in bankruptcy 
proceedings begun subsequently to the seizure under 
the writ, 35 but under an insolvency statute a sher¬ 
iff or constable has been held not liable for de¬ 
livering attached property to the debtor’s assignee 
m insolvency 36 even though the insolvency pro¬ 
ceedings were subsequently annulled 37 It has been 
held under particular statutory provisions that 
whether the debtor is insolvent so as to render the 
sheriff not liable for a release of the levy depends 
on a judicial determination, not the sheriff’s de¬ 
termination, 38 A sheriff who has levied on the 
interest of one partner on the suit of his separate 
or individual creditors, may, without liability, re¬ 
lease the levy when the partnership is insolvent and 


24. Wis —Wing 1 v. Stackhouse, 127 
JSTW 955, 143 Wis 343. 

57 C J P 851 note 61. 

25. Cal—Cowsert v Stewart, 236 P. 
940, 72 Cal App 255 

26. Neb.—Miller v. Crosson, 267 N. 
W. 145, 131 Neb 88 

57 C.J. P 849 note 31. 

Opportunity to furnish bond 
If sheriff properly released prop¬ 
erty levied on to third-party claim¬ 
ant, judgment creditor could not com¬ 
plain because release was made with¬ 
out giving creditor opportunity to 
furnish bond —Skid Evans, Inc v 
Patten, 1 P.2d 959, 78 Utah 116. 
Release of motor vehicle 

(1) Pact that assignee of condi¬ 
tional automobile coach sales con¬ 
tract failed to have transfer legis- 
tered did not aid judgment creditor 
seeking to recover from sheriff for 
releasing coaches levied on to as¬ 
signee.—Skid Evans, Inc. v. Patten, 
supra. I 


(2) Pact that secretary of state 
assumed that applicant for automo¬ 
bile license was legal owner because 
owner's name was omitted from ap¬ 
plication could not affect legal own¬ 
er's rights, with respect to sheriff’s 
liability to judgment creditor for 
releasing to legal owner automobile 
coaches levied on—Skid Evans, Inc 
v. Patten, supra 

27. Tex.—Freiberg v. Johnson, 9 S 
W. 455, 71 Tex. 558. 

28. Neb—'Miller v. Crosson, 267 N. 
W. 145, 131 Neb. 88 

29. N.Y.—People v. Reeder, 25 N.Y 
302 

30. *Ga.—Seamans v. King, 5 S.E. 53, 
79 Ga. 611. 

57 C J. p 849 note 35. 

31. Ala.—Wilson v. Brown, 58 Ala 
62, 29 Am.R 727. 

32. Neb.—Corpus Juris cited In 

Miller v. Crosson, 267 NW. 14(>, 
148, 131 Neb. 88 

Tenn.—State v. Sharp, 2 Sneed 615. 
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Right to demand indemnity see in¬ 
fra $128 

33. Tex—Dewitt v. Oppenheimer, 51 
Tex 103. 

34. Mo—State v. Rayburn, 22 Mo. 
App. 303. 

35. La—Ardis v. Turner, 4 La.App. 
452 

57 CJ. p 850 note 48. 

36. Mass.—-Penniman v. Freeman, 3 
Gray 245 

57 C.J p 850 note 44. 

37. Mass.—Penniman v. Freeman, 
supra. 

38. Tex —Burkett v, Simmons Hard¬ 
ware Co, Civ.App., 52 &W.24 675. 

Exclusive jurisdiction 

Sheriff's levy on merchandise under 
execution issued bV state court plac¬ 
ed merchandise in such court’s pos¬ 
session ahd gaVe it Exclusive Juris¬ 
diction to determine solvency or in¬ 
solvency of judgment debtor.—Bur¬ 
kett v, Simmons Hardware Co., su¬ 
pra. 
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the sale of the partner’s interest would not have 
satisfied the execution. 39 Where a sheriff has 
wrongfully released property levied on under ex¬ 
ecution the execution plaintiff does not lose his 
right of action against the sheriff by proving his 
claim against the bankrupt estate of the execution 
debtor and accepting a dividend. 40 

J Dissolution of writ . Since it is the duty of the 
officer to return the attached property to defendant 
in the writ, when the attachment is dissolved, as 
discussed in Attachment § 472, the sheriff is not lia¬ 
ble to the attachment plaintiff for failure to hold 
the property in order to give plaintiff time to appeal 
and file a supersedeas 41 even though on a subsequent 
appeal the order dissolving the attachment is re¬ 
versed; 42 and the existence of a stipulation that 
plaintiff should, on dissolution of the attachment, 
have time to appeal and give a supersedeas bond 
is immaterial if the officer was not a party to the 
stipulation. 43 

Expiration of writ A sheriff is not liable for 
failure to keep attached property where no ex¬ 
ecution is issued or no demand for the property 
is made on him by the attaching creditor until aft¬ 
er the expiration of the period after judgment for 
which the sheriff is entitled to hold the goods Under 
the attachment, 44 and this is true although before 
the judgment the sheriff had accepted a receiptor 
and relinquished the property. 45 

Judicial proceedings affecting right of possession. 
When a sheriff 'holds, under attachment, property 
seized as that of the attachment debtor, and the 
■court in which the attachment suits are pending 
appoints a receiver in a suit commenced to deter¬ 
mine conflicting rights m the property and directs 
such property to be turned over to him, such tak¬ 
ing of the property from the sheriff’s possession is a 
proper defense in an action against him, by plain¬ 
tiff in one of the attachment suits, for an unauthor¬ 
ized release of the attached property; 46 and where 
a sheriff levies an execution on goods, and, an in¬ 
junction being served on him, redelivers the goods, 


he is not liable to plaintiff, although no security has 
actually been given for the injunction. 47 So also 
a sheriff who has levied an execution on personal 
property and has been deprived of the possession 
thereof by writ of replevin at the suit of a claim¬ 
ant is not liable for the debt and damages on the 
motion of the judgment creditor, 43 even though the 
creditor has given the sheriff indemnity. 49 

Payment of amount claimed in writ. The sheriff 
who makes the attachment incurs no liability to 
plaintiff by releasing the property on defendant’s 
payment to him of the amount of the claim as stat¬ 
ed in the writ, and costs, 60 although the amount 
of the claim is understated through mistake and 
plaintiff afterward recovers a judgment for a larger 
amount. 51 

Directions of party or his attorney . Plaintiff in 
attachment is not entitled to recover damages from 
the sheriff because of the alleged wrongful release 
of the attached property, where plaintiff’s attor¬ 
ney has told the sheriff to release the attached 
property, 62 but, where an attorney for an execu¬ 
tion creditor authorizes the sheriff to retain the 
execution until requested to make return, the au¬ 
thority to retain the execution beyond the return- 
day does not relieve the sheriff from liability for 
releasing the levy and failing to retain possession 
of the property. 53 Where the statute provides that 
no direction by a party with respect to the execution 
of process shall excuse the sheriff from liability for 
neglect or misconduct unless m writing, etc., a sher¬ 
iff levying attachment on real estate cannot show 
oral instructions by the attaching creditor to re¬ 
lease the levy on the real property and place it on 
certain money held in escrow, so as to relieve him¬ 
self from liability to the creditor for the amount 
of judgment not satisfied because of such release. 64 

§ 82. Other Acts and Omissions with Re¬ 
spect to Custody of Property 

Acts or omissions for which a sheriff or constable may 
be liable include the failure to have property seized by 
him forthcoming to satisfy final process, release of the 


•39. Ala,—Wilson v. Strobach, 69 Ala 
488. 


40, N.Y —Dorrance v. Henderson, 27 
Hun 206, affirmed 92 N.Y. 406. 

67 C.J. ps850 note 47. 


41, Miss.—Memphis £rocsry Co., v. 

Anderson, 24 So. 387, 76 Miss. 322 
67 C J. p 8$0not© 60. fw t 11 * 


42. Wash liind 4 Bank V. Coss, 14i 
20/b M Wa^b 161, , . (| 

67'fc.J p 850 note 51. 

•48,' Waah^Lbid B^nk V'. Ccjss, ,s& 


44. Mass —Howard v. Smith, 12 
Pick. 202. 

Vt.’—Goodrich v. Church, 20 Vt 187. 

45. Mass —Howard v. Smith, 12 
Pick. 202. 

46. TJ.S.—Lowenberg v. Jefferies, C. 
C.Mont, 74 F. 885. 


47. N.C.—Taggert v. Hill, 3 N.C. 8X 
—Tagert v. Hill, INC. 370, Cam & 
N. Conf 164. , . > \ 


48. Mi^s.—Swam v. Alcorn, 50. Miss. 
32 °- ’ " ' 

S.C.—Taylor v. Howren,. u S ,C.L- 
418. M 1 ’ ' 


49. Miss.—Swain v. Alcorn, 50 Miss 
320. 

50. Mo.—Page v. Belt, 17 Mo 263. 

51. Mo.—Page v. Belt, supra 

52. OkL—Bronough v. Jones, 49 P. 
2d 715, 173 Okl 386. 

Effect of directions generally see 
supra § 54. 

53. N.Y.—Ajisonia Brass, etc, Co. v. 
Babbitt, 74 N.Y. 395. 

54. Cal.—Robinson v. Baker, 169 P. 
694, 35 Cal.App. 318. 
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surety by delivery of the property to the principal debtor, 
failure to deliver the property to the particular person en¬ 
titled thereto, wrongful conversion of the property to his 
own use or permitting a third person to use the property, 
and wrongful holding possession of premises containing 
goods seized under process. 

Where a sheriff or constable has taken possession 
of property under mesne process, and plaintiff is 
successful in the action, he is liable if he fails to 
have the property forthcoming to satisfy final proc¬ 
ess issued on behalf of plaintiff 5 ® unless it appears 
that the property did not belong to the debtor 56 or 
was not subject to sale on final process, 57 or the 
mesne process has been dissolved, 58 or the facts 
are such that the officer’s failure to produce the 
property cannot be attributed to his negligence or 
fault; 59 but the sheriff or constable holding prop¬ 
erty under attachment cannot excuse his failure to 
have the property forthcoming to satisfy final proc¬ 
ess by the fact that it did not belong to the debtor, 
but to a receiptor, where the latter is estopped to 
deny the debtor’s title; 60 and the sheriff or con¬ 
stable is not exonerated because the property at¬ 
tached has been taken from him by a trespasser 61 
or by his offer to the officer having the execution 
to deliver the property to him at the place of de¬ 
posit, if the property is deposited at an inconvenient 
and unreasonable place. 62 So the approval by an 
attachment plaintiff of the person taken as receiptor 
will not excuse the sheriff from making an effort 
to find the property so that it may be sold on ex¬ 
ecution. 63 

Property attached by lodging a copy in the town 
clerk’s office is in custody of the sheriff or consta¬ 
ble and he is liable for failure to produce it unless 
he can excuse himself by showing that he exercised 
the same degree of care regarding it that is re¬ 
quired of property taken into actual possession. 64 


A demand on the sheriff or constable or the 
delivery of final process to him, within the time 
after judgment during which the mesne process 
remains in force, is necessary to fix his liability for 
failure to have property seized on mesne process 
forthcoming to satisfy final process 65 unless other 
facts are shown which supersede the necessity of 
a demand, 66 and failing such demand or delivery 
he is not liable, although he would have been un¬ 
able to produce the property if demand had been 
made or the process delivered to 'him. 67 Where 
a personal demand is made, under an execution, on 
a sheriff or constable outside his official territory, 
for goods previously attached by him, an unqualified 
refusal to deliver up such goods will render him 
liable to the execution creditor. 68 

Release of surety by delivery of property to prin¬ 
cipal debtor . Where a sheriff, after levying on 
property, delivers it to the principal debtor, there¬ 
by releasing the surety from the judgment debt, he 
becomes liable to the creditor, if the latter is not 
in fault. 69 

Failure to deliver property to person entitled 
thereto. When it becomes the duty of the sheriff 
to deliver to a particular person property of which 
he has taken possession m his official capacity, 
his failure to so deliver it is a default for which 
he is liable 70 Thus a sheriff or constable who 
seizes property under a writ of detinue and fails to 
deliver it to defendant after plaintiffs failure to 
give a forthcoming bond, as required by statute, 
is liable for damages, 71 and he cannot justify his 
misconduct by showing that defendant did not own 
the property 72 or that he had only a qualified in¬ 
terest therein, 73 or that it was subject to mort¬ 
gage, 74 or that it was subsequently adjudged to 
belong to plaintiff' in the writ. 75 


55. Conn —Jordan v. Gallup, 16 
Conn. 536 

57 C J. p 851 note 65. 

Extent of liability where property 
is applied to senior execution writs 
see infra § 84. 

Circumstances held insufficient to re¬ 
lieve officer from liability 

Me.—Lovejoy v Hutchins, 23 Me 
272 

57 C.J. p 852 note 74. 

56. Ala—Governor v, Gibson, 14 
Ala. 326. 

57 C J. p 851 note 66. 

57. Me.—Taggard v. Buckmore, 42 
Me. 77. 

58. Mass.—Grant v. Lyman, 4 Mete. 
470. 

57 C J. p 851 note 68. 

59. Conn.—Dayton v. Lynes, 31 
Conn. 578. 

67 C.J. p 851 note 6$. 


60. Me —Penobscot Boom Corp. v 
Wilkins, 27 Me. 345 

57 C J. P 851 note 70 

61. N H.—Lovell v. Sabin, 15 N.H 
29. 

62. Me.—Gordon v. Wilkins, 20 Me 
134. 

63. Me—Allen v. Doyle, 33 Me. 420 

64. Vt—Smith v. Church, 27 Vt. 168 

57 C J. P 852 note 75 

65. Vt.—Jameson v. Mason, 12 Vt 
599. 

57 C J. p 852 note 76. 

66. Me—Wetherell v. Hughes, 45 
Me 61. 

57 C.J P 852 note 77. 

67. Me —Wetherell v. Hughes, su¬ 
pra. 

57 C.J. p 852 note 78. 
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68. Conn—Scott v. Crane, 1 Conn. 
255. 

69. Ga —Lumsden v. Leonard, 55 Ga. 
374. 

70. Mass.—Munro v. Stowe, 55 NE. 
992, 175 Mass. 169. 

57 C.J. p 852 note 81. 

71. Ala.—Thorn v. Kemp, 13 So, 749, 
98 Ala 417 

57 C.J. p 853 note 82. 

72. Ala—Burton v. ICefalu, 51 So. 
721, 165 Ala. 362. 

57 C.J. p 853 note 83. 

73. Ala—Elrod v. Hamner, 24 So. 
882, 120 Ala. 463, 74 Am.S.R. 43. 

74. Ala.—Elrod v. Hamner, supra. 

75. Ala.—Burton v. Cefalu, 51 So. 
721, 165 Ala. 362. 
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While a sheriff or constable executing criminal 
process is authorized to take possession of stolen 
property, he cannot retain possession for an unrea¬ 
sonable time without rendering himself liable to 
the owner for conversion, 76 but a sheriff or con¬ 
stable cannot be held liable for failure to return 
attached property to defendant on payment of the 
debt to plaintiff or a settlement between the par¬ 
ties, where no notice is given to him and the suit 
is not discontinued. 77 The failure of an officer to 
deliver goods seized by him on demand does not 
amount to a conversion, when he has lawfully part¬ 
ed with their possession, 78 and he cannot be held 
liable for conversion because, before the dissolu¬ 
tion of an attachment, he refused to deliver the 
property to a mortgagee, who had been summoned 
as trustee; 79 and failure of a sheriff or constable 
to deliver the property to defendant on dissolution 
of an attachment is excused where the property is 
already in possession of defendants assignee for 
the benefit of creditors by virtue of a replevin 
suit. 80 A sheriff who levies under a judgment for 
restitution of demised premises, and on order of 
plaintiff releases the levy as to all of the personal 
property, is not liable to the evicted defendant for 
the value of a crop which, after the release, de¬ 
fendant permitted to remain on the premises. 81 
Furthermore, a sheriff or constable is not liable for 
failure to deliver unless the party entitled to de¬ 
livery is injured thereby. 82 

It has been held that a previous demand is nec¬ 
essary to support an action against a sheriff for a 
refusal to return property in his official custody to 
the owner when the latter has become entitled to 
■such return, 83 but under some statutes a demand 
has been held to be unnecessary 84 A sheriff or con¬ 
stable may waive the right to notice of facts en¬ 
titling a judgment debtor to a return of the prop¬ 


§ 82 

erty. 85 Where a writ of replevin enjoins the sher¬ 
iff to take and deliver the goods, there must be 
an actual'delivery, and a symbolic delivery is in¬ 
sufficient 86 unless plaintiff consents to such de¬ 
livery. 87 

Conversion of property , A sheriff is liable for 
wrongfully converting property to his own use, 
although he originally obtained possession thereof 
by a lawful seizure under process. 88 

Disposition of property. A sheriff incurs no lia¬ 
bility to a prior lienholder by turning over at¬ 
tached property to plaintiff on order of defendant, 
although he knew of the existence of the prior 
lien. 89 So the wrongful acts of plaintiff in replevin 
in concealing the goods after their delivery to him 
by the sheriff and refusing to surrender them im¬ 
pose no liability on the sheriff. 90 Where property 
m the hands of an agent is sequestered and there 
is a nonsuit in the sequestration proceedings the 
sheriff incurs no liability to the owner of the prop¬ 
erty by returning it to the agent; 91 and, where 
the interest of one tenant in common in personal 
property is attached, a sheriff or constable, after the 
attachment is dissolved, may relieve himself from 
liability to the debtor for the property by delivering 
it to the cotenant. 92 

Where the right of a sheriff to hold attached 
property has ceased by reason of a composition be¬ 
tween the debtor and creditor, and the property is 
seized by another officer under process, without 
the knowledge and against the will of the sheriff, 
the sheriff is not liable because the debtor or his 
assignee is unable to get possession of the proper¬ 
ty; 93 but where a sheriff or constable who has 
seized property under attachment releases the lien 
of the attachment by turning over the property to 
plaintiff in the attachment he becomes a trespasser 
from the beginning 94 Where property has been 


76. Vt.—Holyoke Mut. Fire Ins Co 

v Horton, 136 A. 386, 100 Yt. 228 
67 C.J p 853 note 87. 

Seizure of automobile with, changed 
engine number 

Where sheriff acting under stat¬ 
utes providing for seizure of auto¬ 
mobile where engine number has been 
destroyed, removed, altered, or de¬ 
faced, and institution of criminal pro¬ 
ceedings against owner or custodian, 
seized an automobile on which en¬ 
gine numbers had been changed from 
the good-faith purchasers thereof and 
refused to return it although crim¬ 
inal prosecution was barred and true 
owner was not found, the purchasers 
could recover against the sheriff for 
conversion.—Flint v. Grunes, 293 F. 
953, 131 Kan. 814. 


77. US —Livingston v Smith, H.J., 
5 Pet. 90, 8 L.Ed 57. 

Me.—Wheeler v. Nichols, 32 Me 233 

78. Conn—Halsey v. Huse, 46 Conn 
389 

79. Mass—Jackson v. Kimball, 121 
Mass 204. 

80. Wis—Clark v. Lamoreux, 36 N. 
W. 393, 70 Wis 508. 

81. Mo—State v. Bode, App., 2 19 S 
W 1001. 

82. La—Vawter v. Morgan, 6 Mart, 
N.S., 46. 

83. Ky.—Conover v. Gatewood, 2 A 
K.Marsh. 566, 12 Am.D. 451. 

84. Ala—Elrod v. Hamner, 24 So. 
882, 120 Ala. 463, 74 Am.S.R. 43. 
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85. Mass.—Dorman v Kane, 5 Allen 
38 

57 C.J. p 853 note 96. 

86. Md.—Hayes v. Lusby, 5 Harr 
& J. 485 

87. Md—Hayes v. Lusby, supra 

88. Utah.—Christensen v. Beebe, 91 
F 129, 32 Utah 406. 

89. Ky —Baldwin v. Manning, 50 S. 
W. 683, 20 Ky.L 1995. 

90. Ill—King v. Cook, 4 Ill App 525. 

91. La —Hasluck v. Morgan, 2 Mart, 
NS., 9 

92. Vt—Gassett v. Sargeant, 26 Vt 
424—Frost v Kellogg, 23 Vt 308. 

93. Ohio.—Irwin v. Kessler, 2 Cine. 
Super. 1. 

94. S D.—Griswold v. Sundbach* 57 
N.W. 339, 4 S-D, 441, 




attached and judgment obtained, the sheriff or con¬ 
stable is liable for turning over the proceeds to a 
third person on mere notice of claim without proof 
of title 95 

If the court fails to acquire jurisdiction of an 
appeal from justice court by plaintiff in a distress 
warrant, a constable who turns over the distrained 
property to such plaintiff is liable to the owner of 
the property for damages. 96 So a sheriff or con¬ 
stable who turns over to a third person property 
held by him under a writ of sequestration is liable 
to the owner 97 and cannot, in an action by such 
owner to recover the value of the property, dis¬ 
charge his liability by returning it to plaintiff. 98 

Use of property. A sheriff or constable who 
uses, or allows a third person to use, personal prop¬ 
erty in his official custody ordinarily is regarded 
as a trespasser ab initio; 99 but it is otherwise where 
he does not use the property for his own benefit 
or the benefit of a person other than the debtor, and 
it is not injured by such use. 1 So it was held that, 
where a sheriff had the custody of slaves, the mere 
fact that he removed them from the parish prison 
to his own place did not make him liable for their 
hire, 2 but that he became responsible only for their 
forthcoming, and for the value of any benefit he 
might have derived from their labor. 3 

Holding possession of premises containing goods 
seized under process. Where a sheriff or consta¬ 
ble seizes goods he may, without subjecting himself 
to liability, hold the house in which they are for 
such time as is reasonably sufficient to make an 
inventory and remove the goods, 4 or may remain 
m the premises for such time as is reasonably nec¬ 
essary to enable him to remove the goods; 5 but 
if he remains in, or holds possession of, the prem¬ 
ises for a longer time he becomes liable as a tres¬ 
passer, 6 and may be held liable for rent. 7 It has 
been held that where a sheriff wrongfully seizes 
goods under an attachment, and takes exclusive 


possession of the premises on which they are, he 
is liable, in an action for the wrongful seizure, 
for the rent of the premises for the time they are 
occupied by him, 8 and that, where a sheriff keeps 
possession of an entire building m which attached 
property is found, the owner is entitled to recover 
for loss of the use and occupation of that portion 
of the building not occupied by the attached prop¬ 
erty. 9 So, where a sheriff or constable who has at¬ 
tached the goods of a tenant by the day holds, pos¬ 
session of the premises with the tenant's consent, 
he is liable for the rental value thereof after no¬ 
tice from the landlord to vacate. 10 

On the other hand, it has been held that a sher¬ 
iff or constable who levies on the goods of a ten¬ 
ant and uses the demised building for the safe¬ 
keeping of the goods, the lease to the tenant not 
being terminated, does not become liable to the 
landlord for the rent during such occupancy. 11 So 
it has been held that where property of a tenant, 
located in rooms of an office building which he 
occupied under a yearly lease, is attached and left 
there by the sheriff in charge of a watchman, the 
tenant, and not the sheriff, is liable for the rents 
pending a disposition of the property, 12 and that 
the owner of premises in which a sheriff has left 
the goods of the tenant after seizure or attachment 
cannot hold the sheriff personally liable for the rent 
where there was no evidence authorizing the infer¬ 
ence that the parties intended to assume the rela¬ 
tionship of landlord and tenant. 13 

. A sheriff or constable who enters a house under 
process and attaches goods therein becomes a tres¬ 
passer ab initio by placing therein an unfit person 
as keeper of the goods against the remonstrance of 
the owner of the house. 14 An officer who attaches 
personal property and summons a mortgagee as 
trustee of defendant, who thereupon surrenders 
possession of the property to the mortgagee, does 
not, by unreasonably keeping possession of a build¬ 
ing of defendant in which the property is situated, 


95. Mo.—State v. Langdon, 57 Mo. 
363. 

96. Tex.—Dupree v Massey, Civ. 
App, 192 S.W. 790. 

97. Da.—Crane v. Quinn, 23 La Ann. 
612. 

98. La.—Crane v. Quinn, supra. 

99. Vt—Collins v. Perkins, SI Vt 
624. 

tm Vt.—IPaul V. Slason, 22 Vt. 231, 
64 Am.D. 75. 

67 C.J. p 864 note 16. 

2. La.—Callaway v. Bobo, 16 La. 
Ann. 467. 


3. La.—Callaway v. Bobo, supra. 

4. Tex—Hooks v Pafford, 78 S.W. 
991, 34 Tex Civ.App. 516. 

5. Mass —Malcom v. Spoor, 12 Mete. 
279, 46 AmD. 675—-Rowley v. Rice, 
11 Mete, 337. 

6. Mass.—Davis r. Stone, 120 Mass. 
228. 

57 C.J. p 854 note 21. 

7. Tex—Hooks v. Pafford, 78 S.W. 
991, 34 Tex Civ.ApP. 516* 

57 C.J. p 864 note 22. 

8. N. Y —Carman v. Kelly, 5 Hun 
283. 


9. Mass.—Clapp v. Thomas, 7 Allen 
188. 

10. Ark.—Frizzell v. Duffer, 26 S.W. 
1111, 58 Ark. 612. 

11. Ala.—Whidden v. Toulrriin, 6 Ala. 
104. 

Ill.—People v. Gilbert, 64 lUJipp* 
203. 

12 . Tenn.—Northwestern Mut. L 
Iris. Co. v. Hill, Ch.A., 46 S.W. 1009. 

67 c:J. p 85f note 27. 

13. N. Y —Whitman v* Bowe, 9* N. Y. 
S. 65, 56 HUn 141. 

14. Mass.—iMalcoiri v. Spoor, 12; 
Mete. 279, 46 Am.D* $7^. *. 
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render himself liable to defendant in damages for 
depriving him of the use of the personal property. 15 

Liability for value of use of real property under 
seizure . It is the duty of the sheriff when he seizes 
productive real estate to take at the same time all 
the rents, issues, and revenues which the property 
may yield, 16 and when he neglects to do so efficiently 
in a proper case, and the judgment and seizing 
creditor is injured thereby, the sheriff is bound to 
repair the damage which he has occasioned by his 
fault; 17 but where the sheriff seizes the residence 
of a defendant which is occupied by defendant, 
and is without power either to expel defendant or 
to compel him to pay rent, he cannot be 'held lia¬ 
ble for the value of the use of the property. 18 

§ 83, Estoppel to Deny Lawful Possession 

A sheriff or constable may be estopped to show that 
in fact he had made no legal attachment. 

Where a sheriff or constable having a writ of 
attachment, and, not being misled by any instruc¬ 
tions from plaintiff or his attorney, represents to 
plaintiff that he has made a valid attachment, and 
thereby induces plaintiff to rely on it, and forego 
making any further attachment, he is estopped, in 
an action of trespass on the case, to show that in 
fact he made no legal attachment. 1 * 

§ 84. Extent of Liability 

A sheriff or constable who voluntarily releases or 
negligently loses control of property levied on Is liable 
only to the extent of the injury. 


A sheriff or constable who voluntarily releases or 
negligently loses control of property levied on is 
liable only to the extent of the injury, 20 and if 
he releases the goods to the attaching creditor, who 
sells them for their full value, he is liable to the 
debtor only for the value of the interest m the goods 
which the latter claims as against his creditor. 21 
A sheriff who voluntarily releases or negligently los¬ 
es control of property levied on so that it is not 
available for the satisfaction of an execution 
is liable to the execution plaintiff for the amount o-f 
the debt 22 and costs 23 unless the property seized 
was not sufficient to satisfy the debt, in which case 
the measure of damages is the value of the prop¬ 
erty. 24 It has been variously stated that the value 
of the property should be determined as of the time 
when the levy was made, 26 as of the time when it 
should have been applied to the debt, 26 or as of 
the time when the property should have been sold 
by the sheriff. 27 If property in the custody of a 
sheriff or constable is destroyed through his neg¬ 
ligence the owner is entitled to recover its value. 2 & 

Nominal damages , application of property to sen¬ 
ior writs . Where a sheriff levies successive attach¬ 
ments of different creditors on property of a debtor, 
he will be liable only for nominal damages for fail¬ 
ure to have it forthcoming to satisfy the execution 
of a junior attaching creditor, where he has ap¬ 
plied it to satisfy the executions of senior attach¬ 
ing creditors previously obtained, complying with 


15. Mass—Leavitt v. Butterfield, 15 
Gray 67. 

16. La.—Conte v. Handy, 34 La Ann. 
862. 

17. La—Conte v. Handy, supra. 

18. La—Conte y. Handy, supra. 

19. Vt.—Howes v. Spucer, 23 Vt. 508. 

20. Ark—Duty v. Jones, 184 S.W 
419, 123 Ark 46. 

Tex.—Fidelity & Deposit Co. v. First 
Nat. Bank of Teague, Civ.App„ 88 
S,W.2d 605. 

.21. Ark—Duty V. Jones, 184 S.yr. 
419, 123 Ark. 46. 

22. Ala —Corpus Juris cited in 
Campbell v Tucker, 154 So 821, 
828, 23 AIa.App. 100y certiorari de¬ 
nied 154 $o^ 825, 228 Ala. 65,8 , 1 

Cal.—Sp&rks v. Buchner, 57 F.2d 1395, 

14 Cal.App.2d 218. 

N.Y.—H. B.i Koenig; Inc., ’ v. Biglow, 

15 N.Y S 2d 966, 258 App Div. 855s 
Tex—Corpus Juris cited in Fidelity 

r 'k Deposit cd. v. Thirst ‘Nat Bank 
of Teague, Civ.App., 88 S.W.2d 605, 
607. ' , 

CJ p dsi ntfte'is.’"'" " ' ' 


23. Ala —Corpus Juris cited in 

Campbell v. Tucker, 164 So 821 » 
823, 23 Ala App. 100, certiorari de¬ 
nied 154 So 825, 228 Ala 658 
La.—Montegut v. Waggaman, McG. 
69. 

24. Ala.—Corpus Juris cited in 

Campbell v. Tucker, 154 So 821, 
823, 23 AIa.App. 100, certiorari de¬ 
nied 154 So 825, 228 Ala 658 
Del—State, to Use of Henderson, v. 
Clark, 13 A 2d 445, 1 Terry 441, re¬ 
versed oil other grounds 20 A 2d 
127, 2 Terry 246, 138 A.L.R, 704. 

Ky —Barnett v Gilbert, 133 S.W.2d 
529, 280 Ky. 402. 

Tex—Corpus Juris cited in Fidelity 
& Deposit Co. v. First Nat Bank 
of Teague, Civ.App., 88 S.W.2d 605, 
607. 

57 C.J. p 855 note 38. 

Statutory penalty 

Statute authorizing recovery of 
value pf, property, lost and .a cer¬ 
tain per cent thereof as penalty 
from an ofiSner whose ne§fli£p»ce has 
resulted in loss of personal ty levied 
I on,'after, no^ce in Spurt from.wjiich 
I execution issued was inapplicable.to 


case where automobile was levied on 
by virtue of writ of attachment and 
not execution —Johnson v Hender¬ 
son, Tex.Civ.App., 132 S.W.2d 458. 

25. Ala—Campbell r. Tucker, 154 
So 821, 23 Ala.App. 100, certio¬ 
rari denied 154 So. 825, 228 Ala. 
658. 

26. Mass.—Tyler v. Ulmer, 12 Mass 
163. 

57 C J. p 855 note 39. 

27. Del.—State, to Use of Henderson 
v. Clark, 13 A 2d 445, 1 Terry 441, 
reversed on other grounds 20 A 2d 
127, 2 Terry 246, 138 ALR. 704. 

28. Ga.—Westberry v. Hand, 91 S. 
E 93b, lb GalApp. 529. 

Freezing of water pipes 

Where as result of negligence of 
sheriff, who had issued a writ of at¬ 
tachment against vessel, water pipes 
of vessel froze and broke causing 
damage to vessel, correct measure 
of damages was difference between 
market value of vessel immediately 
t)efore p and immediately after freez¬ 
ing.—Capper v. Callahan, 239 P„2d 
$41, 39 Wash.2d 882. 
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■all the requirements of the statute in making the 
application. 29 

§ 85. -Mitigation or Reduction of Dam¬ 

ages 

As a general rule a sheriff or constable is entitled to 
•show in mitigation or reduction of damages any facts 
•or circumstances which would tend to reduce the amount 
justly required to compensate for the actual loss sus¬ 
tained as the proximate result of the voluntary release 
or negligent loss of control of seized property. 

As a general rule a sheriff or constable is entitled 
to show m mitigation or reduction of damages any 
facts or circumstances which would tend to reduce 
the amount justly required to compensate for the 
actual loss sustained as the proximate result of 
the voluntary release or negligent loss of control 
of seized property. 30 Thus, a sheriff or constable 
may reduce his liability for releasing or negligently 
losing control of goods held under process by 
•showing that the property was subject to prior liens 
by reason of which the full amount of the execution 
could not have been realized by a sale. 31 So in 
an action against a sheriff for an unauthorized re¬ 
lease of attached property, he may set up m mitiga¬ 
tion of damages the facts that plaintiff’s attach¬ 
ment was subsequent to many others, and that judg¬ 
ments have been rendered in the other actions more 
than sufficient to exhaust the attached property, 32 
but he cannot mitigate damages by showing that 
the judgment debtor is solvent. 33 The payment and 
discharge of the execution during the pendency of 
an action against a sheriff for not properly keep¬ 
ing property attached goes merely in mitigation 
of damages and does not prevent a recovery of nom¬ 
inal damages. 34 


The fact that, after the neglect of a sheriff or 
constable to keep the property, the creditor could, 
by a new process or execution, obtain satisfaction 
of (his debt, cannot be shown in mitigation of dam¬ 
ages, 35 and the officer holding property under a writ 
of detinue, who fails to deliver it to defendant where 
plaintiff does not give a forthcoming bond, cannot 
mitigate damages by showing that defendant m the 
detinue suit did not own the property, 36 or that he 
had only a qualified interest therein, 37 or that it was 
subject to mortgage, 38 or that it was subsequently 
adjudged to belong to plaintiff in the writ. 39 In a 
suit by a creditor against a sheriff or constable 
for neglecting to keep personal property attached 
on mesne process so that it might be taken on ex¬ 
ecution, such officer is not entitled to have a re¬ 
duction made from the full value of the property, 
m mitigation of damages, for the expenses which 
might have attended the keeping, had it been kept 
safely, 40 and a sheriff or constable who -has per¬ 
mitted property attached by him to return to the 
hands of the debtor cannot be allowed a deduction 
from his liability for expense of keeping the prop¬ 
erty, where such expense was borne by the debt¬ 
or. 4 ! 

Use of property. Although the use of property 
seized is such as to make the officer a trespasser 
ab initio, and prima facie liable for the full value 
thereof, yet if the property is received back by its 
owner, or is legally disposed of on execution against 
him issued in the suit m which it was seized, the of¬ 
ficer is not liable for the full value of the property, 
but only for such damages as were occasioned by the 
use. 42 


E. LIABILITIES ARISING OUT OF SALE OF PROPERTY 


§ 86. In General 

a. In general 

b. Conveyance or delivery without pay¬ 

ment of price 

c. Failure to enforce payment of bid 

d. Liability for cost of advertising sale 

e. Wrongful acts of purchaser 


f. Liability as warrantor of title 
g Liability as trespasser ab initio 

a. In General 

A sheriff may be held liable to a purchaser for fall- 
ure to deliver the property sold, or for a failure to exe¬ 
cute a deed for it; but he Is not liable for loss of per- 
sonal property after he has delivered it to the purchaser. 


29. Conn—Jordan v. Gallup, 16 
Conn. 536 

30. U.S.—Lowenberg v Jefferies, C. 
C.Mont., 74 F. 385 

Pa.—Commonwealth v. Contner, 18 
Pa. 439. 

Vt.—Collins v, Perkins, 31 Vt. 624— 
Brown v. Richmond, 27 Vt 58£— 
Southwick v. Weeks, 3 Vt 49. 

31. Pa—Commonwealth v Contner, 
18 Pa, 439. 

Vt—Southwick v. Weeks, 3 Vt 49. 


32. U S —Lowenberg v. Jefferies, C. 
C Mont, 74 F 385 

33. Mass,—Tyler v. Ulmer, 12 Mass 
163 

34. Vt—Brown v. Richmond, 27 Vt 
583. 

35. Vt.—Bowman v. Barnard, 24 Vt 
355. 

36. Ala.—Burton v. Cefalu, 51 So 
721, 165 Ala. 362—Elrod v Hamner, 
24 So 882, 120 Ala. 463, 74 Am S 
R. 43. 


37. Ala.—Elrod v. Hamner, supra. 

38. Ala.—Elrod v. Hamner, supra 

39. Ala—Burton v. Cefalu, 61 So. 
721, 165 Ala. 362. 

40. Me —Love joy v. Hutchins, 23 
Me. 272. 

41. Me —Higgins v. Hendrick, 14 Me. 
83. 

42. Vt.—Collins v. Perkins, 31 Vt 
624. 
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A sheriff may be held liable to a purchaser for 
failure to deliver the property sold, 43 but no lia¬ 
bility arises because of failure to make manual 
delivery of goods not capable of such delivery. 44 

Refusal to execute deed. A sheriff is liable for a 
refusal to execute a deed for land sold by him. 45 

Loss of personal property after delivery to pur¬ 
chaser. An officer is not ordinarily liable for loss 
of personal property after he has delivered it to 
the purchaser at the sale. 46 

Trespass committed in delivery. Where a sheriff, 
by virtue of a sale on execution, proceeds to turn 
out of the possession of the premises sold by him 
persons other than defendant m execution and his 
heirs or tenants, he becomes a trespasser, and 
may be sued therefor at law 47 

Removal of goods from premises ordered sold . 
A sheriff who has an order of sale fair on its face, 
authorizing him to sell a certain house in foreclo¬ 
sure of a chattel mortgage, is not liable for enter¬ 
ing such house and removing therefrom the goods 
of persons who are not parties to the suit, even 
though such persons are the owners of the house, 
and in possession of it. 48 

b. Conveyance or Delivery without Payment of 
Price 

A sheriff or constable who conveys or delivers prop¬ 
erty sold on execution to the purchaser without payment 
of the purchase money is liable to the execution creditor 
for the amount of the debt, not exceeding the purchase 
price, and to the owner of the property or the person enti¬ 
tled thereto for any surplus of the price over the amount 
of the debt. 

Where a sheriff or constable conveys or delivers 
property sold on execution to the purchaser with¬ 
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out payment of the purchase money, he becomes lia¬ 
ble to the execution creditor for the amount of the 
debt, not exceeding the purchase price, 43 and for 
any surplus of the price over the amount of the debt 
the sheriff is liable to the owner of the property 
or the person entitled thereto , 50 but, if the amount 
realized is less than the amount of the execution, 
the sheriff is not liable to the creditor. 61 So, if an 
officer sells on credit, without any agreement of the 
parties or order of the creditor, he is liable for a 
consequent loss. 52 Also, where the property is 
sold on mesne process, the officer is liable to the 
owner of the property for the full price, although 
the purchaser has not paid it. 53 The sheriff can¬ 
not excuse his failure to receive the purchase money 
on execution sale of land, by showing that the pur¬ 
chaser was the real owner of the property. 64 A 
sheriff has been held not liable because no actual 
cash passed to him from the purchaser at the sale, 
where he accepted in payment receipts for all judg¬ 
ments against the property after payment of costs. 55 

c. Failure to Enforce Payment of Bid 

A sheriff may be held liable for the loss caused by 
his failure to enforce a bid made an-d accepted at a sale 
of property made by him. 

A sheriff may be held liable for failing to enforce 
a bid made and accepted at a sale of property made 
by him, by reason of which the property is resold 
at a lower price and the difference lost to the own¬ 
er or the creditor, 66 although there is authority to 
the contrary 57 In an action by the execution de¬ 
fendant for such default, the sheriff may show 
m defense that the price bid by the first purchaser 
was in consequence of the fraudulent misrepresenta¬ 
tions of the execution defendant respecting his ti¬ 
tle. 58 


43. Pa—Dunkle v. Harrington, 101 
Pa 462 

67 C.J. p 864 note 19. 

44 . Cal.—Dreisbach v. Braden, 181 
P. 262, 40 Cal App 407. 

45. Mo —Lusk v. Briscoe, - 66 Mo. 
655. 

46. Pa.—Spear v. Alexander, 2 Phila 
89. 

57 C.J. p 864 note 28. 

47. Ga.—Anthony v. Brooks, 5 Ga 
576. 

48 . Ind—Thompson v. State, 28 N.E. 
996, 3 Ind.App. 371. 

49 . Minn—Kumler v. Brandenburg, 
38 N.W. 704, 39 Minn. 59. 

57 C.J. p 864 note 25. 

Liabilities of sheriff or constable for 
failure to collect money general¬ 
ly see Infra 8 92. 


50. Minn—Kumler v Brandenburg, 
38 N.W 704, 39 Minn 59. 

N.Y—Coats v. Stewart, 19 Johns. 298 

51. Ala—Moore v. Barclay, 8 Ala 
672. 

52. N.J.—Irving Trust Co. v Con¬ 
way, 167 A. 680, 11 NJHisc 515. 

57 C J p 864 note 28. 

53. Mass—Appleton v. Bancroft, 10 
Mete. 231—Wheelock v. Hastings, 
4 Mete. 504. 

54. S C.—Davis V. Hunt, 18 S.C.L. 
412. 

55. Cal —Mitchell v. Alpha Hard¬ 
ware & Supply Co., 45 P.2d 442, 
7 Cal App 2d 52. 

Judgment creditor holding assign¬ 
ments of other judgments 

Where judgment creditor holding 
assignments from all other judgment 
creditors purchased property at exe¬ 
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cution sale for amount of liens, pur¬ 
chaser’s failure to pay sheriff cash 
purchase price did not invalidate sale 
so as to render sheriff liable In col¬ 
lateral proceeding, where executions 
held by sheriff were settled by pur¬ 
chaser giving receipts for judgments 
after payment of costs, as against 
contention that purchase money m 
excess of purchaser’s judgment 
should have been paid to sheriff in 
cash —Mitchell v. Alpha Hardware- 
& Supply Co., supra 

56. Mo.—State v. Spencer, 79 Mo. 
314 

Liability of successful bidder on re¬ 
fusal to comply with bid see Ex¬ 
ecutions 8 219. 

57. Tenn.—Roberts v. Westbrook, 1 
Coldw 115 

58. S.c. —Ford V. Godbold, 33 S.CL. 
109. 
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d. Liability for Cost of Advertising Sale 

As a general rule, in the absence of any special con¬ 
tract or agreement to that effect, a sheriff is not person¬ 
ally liable to the publisher for the cost of advertise¬ 
ments of sales to be made by him In his official capacity. 

The general rule is that, in the absence of any 
special contract or agreement to that effect, a sheriff 
is not personally liable to the publisher for the cost 
of advertisements of sales to be made by him in his 
official capacity, 59 although he procures the publi¬ 
cation thereof; 60 but the publisher must look to 
the person for whose benefit the advertisement is 
made. 61 Some authorities, however, have held that 
the sheriff is liable for such expense in the absence 
of any agreement to the contrary. 62 

e. Wrongful Acts of Purchaser 

A sheriff is not liable for the wrongful acts of the 
purchaser of property sold by him. 

If the purchaser of property, which is wrongfully 
sold under execution, has caused any damage to the 
execution defendant m removing the property, he 
alone, and not the sheriff, is liable therefor. 63 
Where a sale by a sheriff as substituted trustee is 
set aside for conspiracy between the purchaser and 
the beneficiary in the trust deed, the sheriff, having 
acted in good faith, is not liable to the owner of the 
property for damage due to the wrongful acts of 
the purchaser in evicting the owner. 64 

f. Liability as Warrantor of Title 

A sheriff or constable selling property under process 
Incurs no liability as a warrantor of title. 

A sheriff or constable selling property under 
process incurs no liability as a warrantor of title, 65 
but, if he knows of defects in the title or the exist¬ 
ence of an adverse claim, he should make these facts 
known at the sale for the guidance of purchasers. 66 

g. Liability as Trespasser Ab Initio 

A sheriff who has originally acted properly under legal 
process, pursuant to which property has come into his 
possession, is not liable as a trespasser ab initio for sub¬ 
sequent acts of mere nonfeasance connected with the sale 
thereof, but he is liable as a trespasser ab Initio If he 
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grossly abuses his authority by positive acts of misfeas¬ 
ance. 

A sheriff who has originally acted with propriety 
under legal process, pursuant to which property 
has come into his possession, cannot be made liable 
as a trespasser ab initio for subsequent acts of mere 
nonfeasance connected with the sale thereof, 67 but, 
if he grossly abuses his authority by positive acts 
of misfeasance, he becomes a trespasser ab initio. 68 
Previous demand on the officer for the property is 
not necessary m order to maintain an action against 
an officer who has become a trespasser ab initio by 
selling attached property without complying with 
statutory requirements. 69 

§ 87. Invalid or Irregular Sale 

a. In general 

b. Sale of property not belonging to de¬ 

fendant 

c. Sale of common property under proc¬ 

ess against cotenant 

d. Sale of exempt property 

e. Sale of mortgaged or encumbered 

property 

f. Sale of property on demised premises 

g. Sale of property in custody of law 

h. Sale without levy, order of court, ap¬ 

praisement, or notice 

i. Improprieties in conduct of sale 

j. Sale at inadequate price 

k. Excessive sale 

a. In General 

A sheriff who sells property under process which Is 
void on its face, or property which he has no authority to 
sell under his process, or who sells property after he has 
knowledge of satisfaction of the Judgment or after he 
has received notice of an injunction restraining the sale, 
or an order staying the proceedings, may be liable for 
any damages resulting from such act. 

A sheriff who sells property under process which 
is void on its face, 70 or property which he has no 
authority to sell under his process, 71 is liable for 
any damages resulting from such act unless the 


59. Ind.—Gardner v. Btowh, 22 Ind. 
447. 

67 C.J. P 865 note 86. 

60. Ind,—Gardner v Brown, supra 
Kan.—'Baker v. Wade, 25 Kan 531. 

61. Ky.—-Bills v. Casey, 12 Ky.L. 
508, 

63. La.—Downes V. Scott, 2 La.Ann. 
399—Halle v. Rils, 9 Rob. 609. 

63. Ky—Davis v. Gott, 113 S.W 
826, 130 Ky. 486. 


etc., Co. v. St. Louis County Trust 
Co., 236 SW. 58, 291 Mo. 54. 

65. Tenn.—Estes v. Doty, 90 S W 
2d 754, 169 Tenn 683. 

57 C.J. p 868 note 2 

Right of execution purchaser to re¬ 
cover purchase price from officer in 
case of failure of title see Execu¬ 
tions § 308. 

66. Ky,—Harrison v. Shanks, 13 
Bush 620, 

67. Ala.—Griel v. Hunter, 40 Ala 
542. 

Ky—Bell v. Worth, 4 Lttt. 133. 
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68. Mich,—Tarry v. Metevier, 62 N. 
W. 164, 104 Mich 50. 

57 C.J. p 868 note 6. 

69. Mass —Wallis v. Truesdell, 6 
Pick. 455. 

70. Mass.—Brayman v. Whitcomb, 
134 Mass, 525. 

Liability on. official bond because of 
invalid or ‘irregular sale see infra 
5 187. 

71. W.C.—Shannon v. J6nes, 34 N.C. 
206. 

57 C.J. p 856 note 58. * 


64. Mo.—Hurst Automatic Switch, 
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execution defendant is estopped to complain. 72 So, 
a sheriff who attaches property on mesne process 
and sells it thereon without authorization of court 
or the consent of the creditor and owner, 73 or other¬ 
wise tharf by the mode prescribed by statute, 74 be¬ 
comes liable as a trespasser; and the liability of the 
officer for an illegal sale under attachment is not 
affected by the fact that he has subsequently at¬ 
tached the proceeds of the sale on another writ in 
favor of the same plaintiff and against the same de¬ 
fendant. 75 The fact that a purchaser at a sheriff’s 
sale has notice of the circumstances under which the 
sale is made does not bar an action by him against 
the sheriff for breach of the implied covenant that 
the sheriff had authority to sell, which was recited in 
his deed. 76 

Second sale of property already sold. In an ac¬ 
tion against a sheriff for selling under execution 
the same property which he has previously sold on 
a different execution, the sheriff may show that the 
first sale was fraudulent 77 

Sale after satisfaction of judgment or tender of 
amount due . A sheriff who sells property seized un¬ 
der execution after the judgment has been, to his 
knowledge, satisfied, 78 or after his refusal of a 
tender by the judgment debtor of the amount due, 79 
is liable therefor to the execution defendant. 

Sale after garnishment of debt. A sheriff incurs 
no liability by a sale of property under execution, 
although he is notified that the debt has been gar¬ 
nished in a suit by a third person against the credi¬ 
tor, where he is not a party to the garnishment pro¬ 
ceeding. 80 

Sale after death of debtor . Where a sheriff levies 
an execution on property and sells it, after the death 
of defendant, for its full value, and returns the exe¬ 
cution satisfied, the personal representatives of de¬ 
fendant cannot, in an action against the sheriff, re- ( 
covqr the value of the property which may have been 
so appropriated in satisfaction of the debts of the 
decedent. 81 So, where administrators neglect to 
procure a stay of execution against the estate of 


their intestate, and his chattels are afterward sold 
on such execution, the estate being insolvent, they 
have no right of action against the officer who levied 
the execution. 82 

Sale after bankruptcy of debtor. It has been held 
that a debtor cannot, as against a sheriffs plea of 
justification under a writ of execution, set up a dis¬ 
charge in bankruptcy subsequent to the judgment, 
it being the duty of the debtor to have availed him¬ 
self of such defense against the judgment by audita 
querela and supersedeas to the execution. 88 

Sale after injunction , stay , or supersedeas. A 
sheriff is liable where he sells property after re¬ 
ceiving notice of an injunction restraining the 
sale, 84 or an order staying proceedings on the 
writ, 85 or a supersedeas of the writ. 86 

Sale pending appeal. Where a prior attachment 
was vacated and declared subordinate to a second 
attachment against the same defendant, but subse¬ 
quently such vacation was set aside on appeal, but 
no stay of proceedings pending such appeal was ob¬ 
tained, and the sheriff, without notice of the pend¬ 
ency thereof, in good faith and in accordance with 
the decision setting aside the first attachment, sold 
the property and distributed the proceeds under the 
second attachment, he was not liable to plaintiff in 
the first attachment for the amount of his execu¬ 
tion. 87 

Sale under writ subsequently set aside . Where a 
sheriff permits plaintiff in execution to purchase the 
goods levied on before the return day of the writ, 
and the writ is set ‘aside by the court, he is liable 
to subsequent execution creditors. 88 Where a sher¬ 
iff sells attached goods on mesne process, pursuant 
to statute, and, after the suit on which they wefe 
attached is dismissed, defendant in that suit brings 
an action against the officer to recover the proceeds 
of the goods, the officer may defend by showing that 
the goods were the property of a third person Who 
has recovered or demanded satisfaction of him for 
seizing them. 89 


72. Colo.—Sproul v Monteith, 185 P 
270, ( £6 Colo 541. 

67 C.J. p 856 note 59. 

73. Me—Ross v. Philhrick, 39 M©- 
29. 

- i, 1 • 

74. Me—Ross v. Fhilbrlcki stipra. 
Mass. — WfeMs v. Truesdell, 6’ Pick. 

455. ; 

’ t ' * , *-i \ 

75. Me.—Everett v. /Herrin, 48 :Me: 

r 58 -?' m * i f / 

76. 3A^rr3tone^ rv. Shultz, 10 S.CX 
Eq 465, 27 Am*D. 4*20; < • /. w 1 

80 19 


77. Pa —McMichael v McDermott, 
17 (Fa 353, 55 Am.D. 560. 

57 C J. P 864 note 18. 

78. N Y.—Sherman v. Boyce, 15 
Johns 443. 

57 C J. p 856 note 65. 

79. £i#any v. St. John, 65 IN' 
Y. 314, 22 Am R. 612 

80. Ky.—Gastineau v. Sanders, 68 

SYV\j5, L. 126. , . , u . 

81. Ky —Boyer v. Herndon, 14 Bj. 
Mon 222 

( ,J57j£}J. p 856 pot;© 69 n , 

82. Mass.—Clark Wi < May, 11 Maas. 

233. t " » ' i \ ' * v 
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83. Miss—Moore v. Allen, 25 Miss 
363. 

84. Cal—BuffandCau v. Edmondson, 
17 Cal' 436, 17 Am D 139 

85. Cal.—Spencer v. Long, 39 Cal. 
760. 

88. Pa.—O'Donnell v, Mullm, 27 Pa. 

, ,1?9, ,67 Am.D 458 

87. N.Y.—Clark v Smith, 68 N.Y.S. 
39, 57 App Div. 524. 

88. Pa.—Appeal of Williams, 9 Pa. 
’ 267 . 

89. Mass.—Mansfield v, Sumner, 6 
Mete. 94. 
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b. Sale of Property Not Belonging to Defendant 

(1) In general 

(2) Notice or demand; estoppel of own¬ 

er or claimant 


(1) In General 

As a general rule, a sheriff or constable who sells 
property not belonging to defendant in the process under 
which he acts is liable to the true owner for the result¬ 
ing damage. A sheriff selling property under a special 
execution directing him to seize and sell that identical 
property is not liable for the execution of the process, 
unless the writ is obviously invalid. 

As a general rule, a sheriff or constable who sells 
property not belonging to defendant in the process 
under which he acts is liable to the true owner for 
the resulting damage, 90 although the sale was made 
without taking actual possession of the property, 91 
and the officer making the sale did not remove it 92 
He cannot escape liability because he sold only "the 
right, title, and interest” of the debtor, 93 or on the 
ground that the property was purchased by the 
owner's bailee, and that the latter was bound to 
return it to the owner on demand, 94 or by reason 
of a consent to the sale, given by an unauthorized 
person, 95 but it has been held that, where a sheriff 
levies on the debtor's "right, title, and interest in a 
certain leasehold upon which is erected a certain 
stationary steam sawmill,” and sells the property as 
the "leasehold interest . . . with the improve¬ 

ments,” he is not liable to a third person claiming 
ownership of the sawmill by purchase thereof prior 
to the levy. 96 

The sheriff who levies an attachment and makes a 
sale thereunder is not protected from action by 
claimants of the property by the fact that he takes a 
bond from the attaching creditor, containing a pro¬ 
vision, unauthorized by the statute under which it 
is taken, obligating such creditor to pay to any 

90. Mo —State ex rel Webb v. King, 

App, 73 S W 2d 460. 

Wash —Pacific Finance Corporation 
v, Snohomish County, 295 P. 110, 

160 Wash. 384. 

57 CJ. p 857 note 85. 

Conditional seller of property which 
was sold at execution sale by credi¬ 
tor of buyer for sum smaller than 
amount of seller's lien note and not 
subject to lien is entitled to recov¬ 
er from officer conducting execution 
sale for its conversion—'Commercial 
Credit Corp. v. Dusckett, 49 A 2d 106, 

114 Vt 450—Reed v. Whitham, 181 
A. 129, 107 Vt. 482. 

Trespasser 

A sheriff who sells on execution 
goods not belonging to the judgment 
debtor Is guilty of a trespass and is 
liable in conversion. 


claimant of the property the damage he may sustain 
from the seizure or sale. 97 If the sheriff after sell¬ 
ing under execution property not belonging to the 
debtor surrenders the property to the true owner 
and returns the purchase price to the purchaser, he 
thereby incurs no liability to the execution credi¬ 
tor. 98 

Liability to purchaser. If the true owner recov¬ 
ers the property from the purchaser, the sheriff is 
liable to the purchaser for the damage which he has 
sustained. 99 

Sale of property levied on by predecessor. Where 
a sheriff levies on the goods of a wife under an 
execution against her husband, and the sheriff's 
successor in office sells them m disregard of a notice 
that they belong to the wife, the sheriff who made 
the sale is liable to her m trespass. 1 

Sale of subtenant’s crops for rent Where a stat¬ 
ute makes crops raised on rented land liable for 
the rent, the mere fact that the sheriff, after levying 
on a sufficiency of the crop of a tenant to satisfy 
the rent, suffers him to retain -and dispose of it does 
not render him liable to a subtenant for a subse¬ 
quent seizure and sale of the crop raised by the sub¬ 
tenant on the rented premises 2 

Property in possession of fraudulent grantee 
Where a sheriff levies an attachment in favor of 
existing creditors of the grantor, on goods claimed 
by the grantee under a conveyance which is fraudu¬ 
lent and void as to such creditors, his subsequent 
sale of the goods, without an order of court, does not 
render him liable to the grantee as a trespasser ab 
initio. 3 

Effect of trial of right of property . According to 
some authorities where the right of property is 
tried in the manner provided by statute, a finding 

96. Pa.—Kile v. Giebner, 7 A. 154, 
114 Pa 381. 

57 C J p 858 note 91 

97. Ky.—Fite v. Briedenback, 105 
S.W. 1182, 127 Ky. 504, 32 Ky L 
400. 

98. Mont.—McCarthy v. OTMarr, 47 
P. 953, 19 Mont 215, 61 Am.SR 
502. 

57 C.J. p 858 note 92. 

99. Ky—McGhee v. Ellis, 4 Litt 
244, 14 Am D. 124. 

1. Pa.—Freeman v. Apple, 99 Pa. 
261. 

2. Ala*—Givens v. Easley, 17 Ala 
385. 

3. Ala.—Hartshorn v. Williams, 31 
Ala. 149. 

Levy on property fraudulently con¬ 
veyed see supra $ 68. 


Ohio.—Schaub v. Welfare Finance 
Corp., 29 N E 2d 223, 65 Ohio App. 
68 . 

Vt.—Commercial Credit Corp. v 
Dusckett, 49 A.2d 106, 114 Vt. 450 

91. Mo.—Burk v. Baxter, 3 Mo 207. 

92. Mich—Scudder v. Anderson, 19 
NW. 775, 64 Mich 122. 

N.Y.—Reynolds v. Shuler, 5 Cow. 323 

93. Cal.—Rankin v. Ekel, 1 P. 895, 
64 Cal. 446. 

94. Pa—Frantz v. Oberholtzer, 22 
Pa Co. 58. 

95. Vt—Lathrop v. Lawson, 121 A. 
438, 96 Vt. 513. 

57 C.J. p 858 note 90. 
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that the property belongs to the debtor relieves the 
sheriff from liability for subsequently selling it un¬ 
der his process, even though it really belongs to an¬ 
other, 4 and the same rule has been applied where 
the jury on trial of right of property fail to agree; 5 
but other authorities hold that, the proceeding being 
not judicial, a finding of the debtor's ownership af¬ 
fords the sheriff no protection if it is erroneous. 6 
After an appeal by a claimant from a judgment 
rendered against him on a trial of the right of prop¬ 
erty, the officer selling the property does so at his 
peril of a reversal of such judgment. 7 

Process against specific property sold . A sher¬ 
iff seizing and selling property under a special exe¬ 
cution, directing him to seize and sell that identical 
property, is not liable for the execution of the proc¬ 
ess, 8 unless it appears from the writ itself that the 
court issuing it had no jurisdiction of the subject 
matter, 9 or unless he finds the property in the pos¬ 
session of one not in privity with the execution de¬ 
fendant. 10 

(2) Notice or Demand; Estoppel of Owner 
or Claimant 

A demand is not necessary to entitle tjie owner of 
property sold under process against another to maintain 
an action against the officer for the wrong; but the fail¬ 
ure of the real owner to give the sheriff notice of his 
claim may constitute an abandonment of his claim or es¬ 
top him from suing the sheriff for selling the goods levied 
on. 

A sale of property of one person under process 
against another makes the conversion complete and 
no demand is necessary to entitle the owner to 
maintain an action against the officer for the 
wrong. 11 On the other hand, it has been held that 
a person whose property is seized under a writ di¬ 
rected against another is estopped to sue the sheriff 
or constable for selling the goods levied on, where 
the officer acts in good faith and the true owner, 
having knowledge of the seizure and an opportunity 


to act, gives the officer no notice of his claim, 12 and 
remains silent beyond the period for commencing 
suit against the seizing creditor. 13 Notice given by 
one at the sheriff's sale that the goods belong to him, 
and that the purchaser will take no title, does not, 
in the absence of bad faith, estop him to sue the 
sheriff in trespass, and confine him to his remedy 
against the purchaser. 14 Under some statutes a 
claimant of property seized by a sheriff or con¬ 
stable is deemed to have abandoned his claim unless 
he takes action to vindicate and enforce the same 
within a specified time after it is asserted, 15 and 
in such case the officer incurs no liability by pro¬ 
ceeding to sell the property. 16 

A person who notifies the officer that the prop¬ 
erty seized under an execution against a third per¬ 
son belongs to him, will not, by omitting to take legal 
measures to prevent the sale, lose his recourse 
against the officer, 17 and, where claimant has taken 
the proper steps under the statute to protect his 
rights until a trial thereof can be had, <a sheriff who 
refuses to recognize such rights and sells m viola¬ 
tion thereof is liable m damages. 18 Where the 
owner notifies the sheriff of his ownership and for¬ 
bids a sale, this is tantamount to a demand for the 
property and renders the sheriff liable if he sub¬ 
sequently sells it. 19 

* Confusion of goods . Where goods of la debtor 
and a third person have, without fraud or collusion, 
become mixed so that they cannot be distinguished, 
but after seizure the third person points out his 
goods to the officer, and demands a redelivery of 
them, and the officer, notwithstanding, sells all the 
goods, he will be liable; 20 but, where the goods are 
so intermingled that the sheriff is unable to dis¬ 
tinguish them and the third person does not himself 
identify and point out his goods, the officer is 
justified in selling the whole as the property of the 
debtor. 21 


4 . Ky.—Emanuel v. Cocke, 6 Dana 
212—Ternl v. Cockenl, 3 Bibb 258 

5. Ky—Commonwealth v. Herndon, 
2 Dana 429 

6. Cal.—Perkins v. Thornburgh, 10 
Cal 189. 

7. Ill—People ▼. Ward, 41 IllApp 
464. 

8. Md—Ranahan v. O’Neale, 6 Gill 
& J 298, 26 Am.D 576. 

57 C J p 859 note 16. 

Liability for levy on property speci¬ 
fied in writ see supra S 68* 

9. Mo.—State v. Hailey, 71 MoApp. 

200 . 


11. Ill —Hanchett v. Williams, 24 
Ill, \pp 56. 

Me.—Lothrop v Arnold, 25 Me 136, 
43 AraD. 256 

12. Ala.—Stephens v. Head, 24 So 
738, 119 Ala. 511. 

Presence of claimant 

It is not indispensable to applica¬ 
tion of this estoppel that claimant 
be actually present at or witness dis¬ 
position of his property—Vosburg v. 
Federal Land Bank of New Orleans, 
LaApp., 172 So. 567. 

13. La.—Vosburg v. Federal Land 
Bank of New Orleans, supra. 

14. Pa—-Hyde v Kiehl, 38 A. 998, 
183 Pa. 414 


15. N J.—Masters v. Champion, 69 A. 

224, 75 N.JT Law 768. 

57 C.J. p 858 note 99. 

18. N J*.—Masters v. Champion, su¬ 
pra—Van Msurter v. Lucas, 44 A 
865, 64 N.J Law 182. 

17. La.—Wright v. Cain, 4 Rob. 136. 

18. Mo—Houx v. Shaw, 18 MoApp 
45. 

19. Mo.—Vaughn v. Allgaier, 27 Mo. 
App 523. 

20. Mass.—Shumway v. Rutter, 8 
Pick 443, 19 AmD. 340, 

Levy on intermingled goods see su¬ 
pra § 68. 

21. NH.—Robinson v. Holt, 39 N.H 
557, 75 Am.D. 233. 


10. Mo.—State v. Hailey, supra 
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c. Sale of Common Property under Process 

against Cotenant 

A sheriff who assumes to sell all of the property of 
cotenants under process against one of them is liable to 
the cotenant not named in the process for the resulting 
damage. 

Although the sheriff may sell the interest of a 
cotenant in the common property under process 
against him, if he assumes to sell the entire property, 
his act is wrongful as against the cotenant not 
named an the process, and he is liable for the re¬ 
sulting damage, 22 although this rule has been held 
inapplicable where a sale on execution against one 
cotenant passes only his undivided interest 23 Where 
a tenant in common of personalty assigns his share, 
and, after the assignment, the sheriff, under an exe¬ 
cution against the assignor, sells the common prop¬ 
erty and delivers it to the other original tenant who 
is the purchaser at the sale, the sheriff is not liable 
to the assignee for conversion. 24 

d. Sale of Exempt Property 

A sheriff or constable who sells exempt property after 
he has been notified of the exemption is liable to the 
owner for the resulting damage. 

A sheriff or constable who sells exempt property 
after he has been notified of the exemption is liable 
to the owner for the resulting damage, 25 notwith¬ 
standing the failure of the justice who issued the 
writ to comply with directory provisions of the stat- . 
ute. 26 The sheriff is not relieved from liability 
because a third person at the time of the levy 
claimed the property under a mortgage and the debt¬ 
or did not at the time deny such claim. 27 An of¬ 
ficer cannot justify the sale of property selected 
as exempt on the ground that the debtor had other 
property, 28 although, where a debtor was in posses¬ 
sion of two cows as the apparent owner, he could 
not, having made the question of ownership doubt¬ 
ful by his own act, recover in trespass against the 
sheriff who sold one of the cows which the debtor 
claimed was exempt. 29 An officer may be held lia- 1 


ble where a claim of exemption is made and he sells 
the property without taking the steps required by 
statute to ascertain the extent of the exemption, 30 
or he may be liable where he sells the property after 
the debtor withdraws his previous consent to the 
levy. 31 

In order to hold the sheriff liable it must be made 
to appear that the property was exempt at the time 
when it was levied on, 32 that the exemption was 
claimed by the debtor, 33 and that the exemption was 
available against the debt under which the sale was 
made. 34 Where the sheriff fails to inform the ap¬ 
praisers of property seized on execution of a mort¬ 
gage lien thereon, set forth m the claim by defend¬ 
ant in execution that the property is exempt from 
seizure and sale, ‘and the appraisement is made with¬ 
out any allowance therefor, the sheriff cannot inter¬ 
pose such appraisement as a defense in an action 
for selling the property when the amount of the lien 
would reduce defendant's interest to less than the 
amount exempt by law. 35 

Sale under specific lien . Where an officer sells 
property under a chattel mortgage covering both 
exempt and nonexempt property, and the proceeds 
of the nonexempt portion are sufficient to satisfy the 
debt, and the mortgagor demands that they be so 
applied, but the officer further proceeds to sell the 
exempt part, he is personally liable for its value. 36 

Effect of disclaimer. Where a debtor at the time 
of the appraisement of goods levied on, for the pur¬ 
pose of setting aside his exemption, disclaims title 
to a portion of the goods, he cannot afterward main¬ 
tain an action of trespass against the officer for 
selling such goods. 37 

Purchase by debtor. A judgment debtor whose 
exempt property is sold under execution is not prej¬ 
udiced in an action by him on the sheriff's indem¬ 
nity bond, by his having bidden off the property in 
good faith and without collusion for a bank which 
had a mortgage thereon. 38 


22. Utah—Spalding: r. Allred, 64 F 
1100, 23 Utah 364 

67 CJ. p 869 note 27. 

Levy on common property under 
process against cotenant see supra 
§ 68 . 

23.. N H..—Pettingill v. Bartlett, 1 N. 
H. 87. 

Utah —Spalding v. Allred, 64 P. 1100, 
28 Xft&h 364. 

24. N.C—Grim v. Wicker, 80 NO 
843. 

25. Ala—Stallings v. Gilbreath, 41 
So. 423, 146 Ala. 483. 

57 C.X p 860 note 31. 


Levy on exempt property see supra 
S 66. 

26. Tenn.—Davis v. Bryan, 7 Terg. 

88 . 

57 C J. p 860 note 32 

27. Mo.—State v. Farrell, 6 Mo.App. 
581. 

28. Ind—Austin v, Swank, 0 Ind. 
109. 

29. Pa..—Trovillo v. Shingles, 10 
Watts 438. 

30. Neb.—Daley v. Peters, 66 N.W. 
862, 47 Neb. 848. 

57 CJ. P 860 note 35. 
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31. Pa—Hutchinson v. Campbell, 25 
Pa. 273. 

32. Me.—Greaton v. Pike, 34 Me. 233 

33. Mich—McGuire v. Galligan, 23 
N.W. 479, 67 Mich. 38. 

34. Pa.;—Harleman v. Buck, 30 Pa. 
267, 

35. Neb.—Strong v. Combs, 94 N.W. 
149, 68 Neb. 316. 

36. Tex.—Baughn v. Allen, Civ.App., 
73 S.W. 1063. 

37. Pa.—Gilleland v. Rhoads, 34 Pa. 
187. 

38. Ky—Commonwealth v. Burnett, 
44 S.W. 966, 19 Ky.L, 1836. 
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e. Sale of Mortgaged or Encumbered Property 

A sheriff or constable Incurs no liability to a mort¬ 
gagee of personal property by selling under process the 
mortgagor's interest therein, but he is liable to the mort¬ 
gagee for conversion if, having notice of the mortgage, 
he assumes to make an absolute sale of the mortgaged 
property under process against the mortgagor. 

A sheriff or 'constable incurs no liability to a mort¬ 
gagee of personal property by selling under process 
the mortgagor’s interest therein, 39 where the prop¬ 
erty is found in the possession of the mortgagor, 40 
the mortgage is not due, 41 and the officer does not 
deliver possession of the property to the purchaser, 42 
although some authorities have held that the sher¬ 
iff is not relieved from liability by the fact that he 
announced that he sold “defendant’s interest” only, 
and subsequently returned that he had levied on it 
and sold such interest. 43 It has also been held that 
an officer who has levied on the mortgagor’s interest 
in goods in the latter’s possession is not liable in 
trespass or trover to the mortgagee, even though he 
sells the goods m general terms, without recogniz¬ 
ing the mortgagee’s interest, and delivers them to the 
purchaser. 44 So, also, where a judgment is assigned 
as collateral security for an indebtedness in a sum 
smaller than the face of the judgment, the assignee 
cannot maintain an action for conversion against an 
officer because of a levy and sale of the judgment, 
subject to the assignment, under an execution 
against the judgment plaintiff. 45 

On the other hand, it is the general rule that, 
where property is covered by a mortgage of which 
the sheriff has notice, he is liable to the mortgagee 
for conversion if he assumes to make an absolute 
sale of the property under process against the mort¬ 
gagor, 46 and consents to the removal thereof, 47 in 
the absence of any act by the mortgagee to estop 
him to claim under the mortgage, 48 So, the sher¬ 
iff will be liable if he sells the property on execu¬ 
tion against the mortgagor, when the mortgagee is 


in possession, 49 and, where by the terms of the 
mortgage the mortgagee is entitled to demand pos¬ 
session of and sell the property at any time and has 
demanded possession, the sheriff is liable to the 
mortgagee if he subsequently assumes to sell even 
the mortgagee’s interest. 50 Where a mortgagee's 
agent had no power to sell the mortgaged property 
after foreclosure, a sheriff who made return m the 
name of, and executed a bill of sale to, one to whom 
the agent, after bidding in the property at the 
foreclosure sale, had sold it was held liable for 
damages resulting to- the mortgagee. 51 

f. Sale of Property on Demised Premises 

Under a statute which provides that no property on 
demised premises shall be liable to be taken under execu¬ 
tion, unless the party at whose suit the execution is 
sued out shall pay the landlord the rent due, a sheriff or 
constable who, with notice that rent Is due on demised 
premises, sells property thereon without paying the rent 
is liable to the landlord therefor. 

Under a statute providing that no property on 
demised premises shall be liable to be taken under 
execution, unless the party at whose suit the execu¬ 
tion is sued out shall pay the landlord the rent due, 
as considered in Executions §§ 128 b, 247 c, a sher¬ 
iff or constable may be held liable to a landlord 
where he sells property on demised premises on 
which rent is due, 52 without paying the rent, 53 
provided he had notice that rent was due, 54 and 
he cannot escape liability by showing that the levy 
under which he sold was invalid 55 The liability 
of the officer extends to the amount of the entire 
proceeds of the sale when they are less than the 
rent. 56 

g. Sale of Property in Custody of Law 

A sheriff who sells property held by another officer 
under prior executions for enough to satisfy the prior 
executions Is liable to the other officer for that amount. 

Where a sheriff levies on property held by a con- 


39. Minn—Johnson v. Gerber, 130 IT. 
W 995, 114 Minn. 174. 

57 C J. p 860 note 46 
Levy on mortgaged property see su¬ 
pra § 67. 

40. Ill.—Pike v. Colvin, 67 Ill. 227. 
57 C J. p 861 note 47. 

41. Ill.—People v. Dickson, 65 Ill. 
APP. 99. 

42. N.J.—Ayres v. Tinsman, 65 A. 
887, 74 N.JJLaw 295. " , , , r 

Nominal damages where property is 
delivered £o purchaser see ihfra‘ $ 
90. 1 " 

- yd >:s , If . ; |/ ' rv 

43. MSeh:-^Eggke&toii Vi * Mundy; 4 

Mich. 295. 1 t i* fO 


44. N.Y.—'Porter v Parmley, 52 N. 
Y. 185, 14 AbbPr.,N.S., 16. 

57 C.J. p 861 note 51. 

45. Iowa—Baker v. Mills, 79 N.W. 
268, 108 Iowa 490. 

46. Minn—Johnson v. Gerber, 130 
N.W, 995, 114 Minn 174. 

57 C.J. p 86,1 note 53 

47. Ind.—rOollm? v. State, 30 NE. 
12, 3 In4,App. 542, 50 Am S.R 29& 

57 C J. p 861 note 54. 

48. N.Y.—:Butler v. Miller, 1 N.Y. 
496. 

57 C.J. p 861 note 55. r - 

49. N.Y.—Gelhaar V. Ross* \ kilt. 

1,1 ii7. ' ,, 

BO. N.Y.—Farrell* ’ i Hildreth, 38 

Barb* *17&f r * • ‘‘'ii.'I t i - 1 

293, 


51. Wash—Larson v. Hodge, 171 P. 
251, 100 Wash. 419. 

52. N.J—Hand v. Howell, 38 A. 748, 
61 N J.Law 142, affirmed 43 A. 1098, 
61 N J.Law 694. 

57 C, J. p 861 note 61. 

Levy on property subject to land¬ 
lord’s lien see supra § 67. 

53. ‘N.J.—HancJ v. Howell, supra. 

57 C.J. p 861 no'te 62. 

54. N.J.—Hand v. Howell, supra. 

57 C.J. p 861 note 63. 

5Sl N.Y.—Westervelt v. Pinckney, 14 
Wend. 123, 28 Am.D. 516. 

57 * C.J. p 861 note 64. 

58 -u SC.—Sullivan v. Ellison, 20 S. 
C. 481. 
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stable under prior executions, and sells it for enough, 
to satisfy the prior executions, he is liable for that 
amount to the constable, without any promise to 
pay 57 

h. Sale without Levy, Order of Court, Appraise¬ 
ment, or Notice 

A sheriff or constable is liable If he sells property 
without a levy thereon, or a court order therefor, or 
without compliance with statutory conditions precedent 
to the sale, such as appraisement of the property or 
proper notice of the sale. 

A sheriff or constable who sells the goods of a 
debtor without a levy thereon is liable therefor to 
the owner. 58 A sheriff who attaches property on 
mesne process and sells it without *an order for such 
sale becomes liable as a trespasser, 59 but such sale 
does not render him liable as a trespasser ab initio 
to a fraudulent grantee of the debtor. 60 

Sale without appraisement. A sheriff or constable 
who sells property distrained for rent without ap¬ 
praisement will be liable m trover for a wrongful 
conversion thereof m a jurisdiction where a statute 
requires that property distrained for rent must be 
appraised before its sale. 61 

Sale without proper notice . A sheriff or con¬ 
stable who omits to advertise or give notice of a sale 
of property as required by statute, or does not ad¬ 
vertise or give notice of the sale in the manner and 
for the time required by statute, becomes a tres¬ 
passer ab initio, 62 or is guilty of conversion; 63 and 
he is liable for any damage occasioned by such neg¬ 
lect of duty. 64 In such case no demand for the re¬ 
turn of the property is necessary. 65 

i Improprieties in Conduct of Sale 

(1) In general 

(2) Sale at improper time 

(3) Sale at improper place 


(1) In General 

Where a sale by a sheriff fails because of his non- 
compliance with the law, he may be held liable to the 
purchaser for the damage which he ha© sustained by 
reason of such failure. 

Where a sale by a sheriff fails because of his non- 
compliance with the law, he may be held liable to 
the purchaser for the damage which he has sus¬ 
tained by reason of such failure. 66 It is negligence 
for which the sheriff is liable to sell a large amount 
of miscellaneous merchandise on an advertised list 
which he knows to be defective, without ascertain¬ 
ing and making known to the bidders the extent 
of the discrepancy. 67 Also, where a sale of per¬ 
sonal property on execution is void for failure to 
comply with a statute requiring the presence of the 
property at the sale, as considered in Executions 
§ 207 e, the sheriff, having deliveied the property to 
the purchaser, is liable for conversion 68 It has 
been held that an attaching officer who merely 
lodged a copy of the writ, with his return, in the 
sheriff’s office, and did not take possession of the 
property from the debtor, and who received nothing 
for it on a subsequent sale, was not liable to the 
debtor, either m trespass or trover, where the stat¬ 
utory requirements with respect to attachment sales 
were not complied with 69 

The sale at one time on several executions of a 
large variety of goods in one lot at one price is 
not necessarily irregular or improper, so as to ren¬ 
der the officer liable for a conversion thereof. 70 The 
sale of a property as a unit instead of in separate 
parcels does not render the sale invalid so as to 
render the sheriff liable where there is no showing 
that a larger sum could have been realized had the 
property been sold in parcels, 71 and, even though 
property should have been sold in parcels, a sale 
in bulk is merely irregular and not void, and the 
sheriff can only be held liable for it thereafter if 


57. N.Y—Betts v Hoyt, 19 Barb 
412, 

Levy on property m custody of law 
see supra § 66 

58. Pa—Ward v. Taylor, 1 Pa 238 
Tex.—-Mara v. Branch, Civ.App., 136 

S.W. 661. 

Levy as necessary to validity of ex¬ 
ecution sale see Executions g 91 

59. iMich—Terry v. Metevier, 62 NT. 
W. 164, 104 Mich 50. 

60. Ala.—Hartshorn v. Williams, 31 
Ala. 149. 

61. Ill.—Tripp v. Grouner, 60 Ill 
474. 

Necessity for appraisement of dis¬ 
trained chattels as condition pre¬ 
cedent to sale see Landlord and 
Tenant 5 697 c. j 


62. Mass —Kolas v. LaRochelle, 169 
NE 662, 270 Mass. 49. 

63. Miss.—Rigby v. Stone, IS So 2d 
230, 194 Miss 776. 

N.Y.—Alexander v. McLaughlin, 285 
N.Y.S. 261, 246 App.Div. 189. 

Sale for adequate price 

The neglect of the officer to give 
the public notice required by statute 
cannot be excused by showing that 
the sale was made for an adequate 
price—Alexander v McLaughlin, 285 
NYS. 261, 246 App Div. 189. 

64. Miss—Rigby v. Whitten, 18 So. 
2d 152, 196 Miss. 661—Corpus Juris 
cited ia Rigby v. Stone, 13 So.2d 
230, 231, 194 Miss. 775. 

57 C J. p 862 note 78. 

Extent of liability see infra $90. 
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65. Vt—Bean v. Colton, 130 A. 580, 
99 Vt. 45 

66 . La—Fnedlander v. Bell, 17 La 
Ann 42. 

57 C J p 862 note 84. 

Amercement of officer for failure 
properly to execute order of sale 
see infra § 173. 

67. Colo—Cramer v. Oppenstein, 27 
P 716, 16 Colo 504 

57 C.J p 862 note 83. 

68 . Tex—Hopping v. Hicks, Civ 
App, 190 SW 1119. 

69. Vt—Goodrich v. Chappell. 98 A 
46, 90 Vt. 263. 

70. Mass.—Bergin v. Hayward, 102 
Mass. 414. 

71. Cal.—Mitchell v. Alpha Hard¬ 
ware & Supply Co., 45 (P.2d 442, 7 
Cal App 2d 52. 
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he wrongfully fails to retake the property after the 
sale is set aside. 72 The mere fact that the sheriff, 
when about to sell property, stated, at a time not 
defined and under circumstances not disclosed, that 
if any one bid at his sale he would get the property 
is not sufficient to show that his conduct was tortious 
and render him liable. 73 

Purchase by officer . An action lies against a sher¬ 
iff or constable if he purchases property sold by him 
at judicial sale, 74 but, as considered infra § 90, the 
amount paid by him on the goods may go m mitiga¬ 
tion of damages. 

Sale in improper order . Where the statute re¬ 
quires the principal’s property to be exhausted be¬ 
fore proceeding to sell that of the surety, the of¬ 
ficer is liable to the surety for any damage result¬ 
ing from a disregard of such direction. 75 

(2) Sale at Improper Time 

A sheriff or constable selling property at an improp¬ 
er time is liable for the damage caused thereby. 

Where the statute absolutely limits the time within 
which a sale must be made, a sheriff or constable 
selling after such time is liable to the owner of the 
property as a trespasser ab initio. 76 An officer may 
also be held liable for selling property levied on 
before the time when he was legally authorized to 
do so. 77 Where the statute absolutely forbids a sale 
before the prescribed time, the officer is a trespasser 
ab mitio if he sells the property before that time, 78 
but, if he is vested by statute with discretion to sell 
property without an order of court when the ex¬ 
pense of keeping it is very great, he cannot be held 
liable as a trespasser ab initio because of a sale on 
that ground, unless he grossly abuses his discre¬ 
tion. 79 

(3) Sale at Improper Place 

A sheriff or constable who sells property under proc¬ 
ess at an improper place is liable for the damage caused 
thereby. 


§ 87 

Where a sheriff or constable advertises property 
seized under process for sale at a designated place 
and sells it at another and a different place, he be¬ 
comes a trespasser ab initio, 80 and is liable to the 
owner of the property for the damage sustained, 81 
but not to a fraudulent mortgagee. 82 The fact that 
the officer has paid over the proceeds of the sale 
does not relieve him from liability. 83 It has also 
been held that, where property is advertised for 
sale and is sold at a place other than that designated 
by statute, the officer will be liable m the absence of a 
sufficient legal excuse. 84 Where the statute vests 
the sheriff with some discretion in selecting the 
place of sale, a sale at a place not embraced in the 
terms of the statute does not constitute the sheriff 
a trespasser, but is at most an irregularity render¬ 
ing him liable in an action on the case for any ac¬ 
tual damages sustained by reason of such irregu¬ 
larity. 85 

j. Sale at Inadequate Price 

A sheriff who fairly conducts a sale of property Is not 
liable in damages merely because the price realized Is 
inadequate, but he is liable if the property is sold for less 
than its fair value by reason of his misconduct amounting 
to fraud or gross negligence. 

Where a sale of property is fairly conducted by 
the sheriff, he is not liable in damages merely because 
the price realized is inadequate, 86 but, where prop¬ 
erty is sold for less than its fair value by reason of 
the misconduct of the officer, 87 amounting to fraud 
or gross negligence, 88 he is liable, unless the owner 
of the property has waived his right of action 89 
Where a sheriff sells land for less than two thirds 
of its appraised value, m violation of the statute, 
but the judgment debtor, who is the only person 
injured, waives the invalidity of the sale, by suing 
the sheriff for damages sustained by reason of such 
irregular sale, the sheriff will not be allowed to 
plead his own wrong, or set forth his own void sale, 


72. Cal—Orton v. Brown, 45 P. 835, 
113 Cal. 561 

73. N J.—Atkinson v. Hires, 43 N.J 
Law 297. 

74. NH—Perkins v. Thompson, 3 N 
H. 144. 

N.J.—Giberson v. Wilber, 3 N.J.Law 
410. 

75. Tenn.—Sellars v. Fite, 3 Baxt 
131 

Failure to observe statutory order of 
levy see suprd,' 9 69. 

78. Mass.—Pierce' v. Benjamin, li 
Pick. 356, 25 AJfc.D. 396. 

Philippine —Campomanes v. Bartol- 
ome, 38 Philippine 1 808. ♦ 1 ' 


77. Ill —Camp v. Ganley, 6 Ill App. 
499. 

78. Mass—Smith v. Gates, 21 Pick 
55. 

79. Ala.—Griel v. Hunter, 40 Ala 
542. 

80. Ala—Brock v. Berry, 31 So. 517, 
132 Ala 95, 90 Am.S.R. 896. 

57 C.J. p 863 note 96. 

81. Ala—Brock v. Berry, supra. 

57 C.J. p 863 note 97. 

82. Ala—Ryan v. Young, 41 So. 954, 

147 Ala. 660. 

' ' 

83. 1 Tex.—Molette V. Hodges, 1 Tex 
A.Civ Cas § 398 
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84. Conn—Jordan v. Gallup, 16 
Conn 536. 

57 C.J p 863 note 1. 

85. Ala.—Sheppard v. Shelton, 34 
Ala. 652. 

86 . Ala.—Powell v. Governor, 13 Ala 
516. 

Pa.—Lynch v. Commonwealth, 6 
Watts 495, 31 Am.D. 490 

87. Me.—Daggett v. Adams, 1 Me. 
198. 

88 . Ala.—Powell v. Governor, 13 
Ala. 516. 

57 C.J. p 863 note 11. 

89. Kan—De Jarnette v. Verner, 19 
P. 666, 40 Kan. 224. 

57 C J. p 863 note 12. 
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to defeat the action.®® 
k. Excessive Sale 

A sheriff who sells more property of the debtor than 
]s necessary to satisfy the debt and costs is liable with 
respect to the excess. 

A sheriff who sells more property of the debtor 
than is necessary to satisfy the debt and costs is 
liable with respect to the excess, 91 although he has 
not been guilty of actual corruption or intentional 
fraud. 92 Also, where a sheriff, under an order of 
sale in a partition suit authorizing him to sell half 
of a tract of land, advertises and sells the entire 
tract, a purchaser who has paid for the full tract 
without knowledge of the sheriffs want of authority 
to sell it may recover of the sheriff for any loss 
which he has sustained thereby. 93 An officer making 
an excessive sale does not render himself liable as a 
trespasser ab initio to one who holds an unrecorded 
mortgage on a portion of the property which was 
rightfully sold. 94 

§ 88. Failure to Sell 

a. In general 

b. Excuses for failure to sell 

a. In General 

A sheriff who improperly neglects or refuses to sell 
property levied on is liable to the execution plaintiff for 
the resultant damages. 

A sheriff is liable in damages to the execution 
plaintiff, in some states under statutes so providing, 
where he improperly neglects or refuses to sell 
property levied on or subject to execution. 95 How¬ 
ever, such failure has been held not to make the 
sheriff a trespasser ab initio, 96 although there is 
authority to the contrary. 97 

Failure to resell on default of purchaser . A sher¬ 
iff who sells property and, on the failure of the 


purchaser to pay his bid, allows the return day of 
the writ to pass without putting the property up for 
resale is liable to another execution creditor who 
is injured by the neglect. 98 

What constitutes failure to sell . Where the suc¬ 
cessful bidder at a sheriff’s sale repudiated the sale 
because of an omission m the advertisement, and 
the sheriff duly returned the order of sale, with a 
certificate of the facts thereon, and afterward an¬ 
other order of sale was issued, the fact that the 
property sold for a much smaller sum than at the 
first sale did not constitute a failure on the part of 
the sheriff to execute the first order, so as to sub¬ 
ject him to an amercement provided for by stat¬ 
ute. 99 

b. Excuses for Failure to Sell 

(1) In general 

(2) Property not belonging to defendant 

(3) Property claimed as exempt 

(4) Property subject to prior liens or 

claims 

(5) Injunction against sale 

(6) Impossibility of selling 

(1) In General 

A sheriff or constable may avoid liability for failure 
to sell property levied on or subject to execution by show'- 
ing that he was Justified in failing to enforce the execu¬ 
tion or that no injury resulted to the Judgment creditor 
by reason of his default. 

A sheriff or constable may avoid liability for 
failure to sell property levied on or subject to exe¬ 
cution by showing that he was justified m failing 
to enforce the execution or that no injury resulted to 
the judgment creditor by reason of his default. 1 
Where the proceedings after the levy of a fieri fa¬ 
cias are interrupted by the act of plaintiff in the 
writ, he cannot hold the sheriff liable for failure to 
sell. 2 It is no excuse for failure to sell that the ex- 


90. Kan.—De Jar nett e v. Verner, su¬ 
pra 

91. Ala—Roberts v. Beeson, 4 Port 
164 

57 C.J p 863 note 14. 

92. IST.Y. —Can tine v. Clark, 41 Barb. 
629. 

93. Mo.—Lusk v. Briscoe, 65 !Mo 
555 

94. Mass.—Wolcott v. Root, 2 Allen 
194. 

95. Tex.—Burkett v. Simmons Hard¬ 
ware Co, CivApp, 62 SW.2d 675 

57 C J. p 865 note 43. 

Extent of liability see infra § 90 d 

Statutory penalties for failure to sell 
see infra § 173. • * 

Summary remedies against officer 
for failure to sell see infija $ 168 


purpose of statute 

The primary object of the statute 
is to give compensation to the judg¬ 
ment creditor for any injury suffer¬ 
ed by him because of the default of 
the officer in the performance of his 
duty.—Burkett v. Simmons Hard¬ 
ware Co, supra. 

“Order of sale” is included within 
the meaning of the term “execution/’ 
as used in statute imposing liability 
on sheriff and his sureties for fail¬ 
ure to sell property subject to execu¬ 
tion—Blanscet v. Palo Dura • S’unair 
ture Co., Tex.Civ.App., 68 S W.2d 
527. 

Perishable property , 

Where the property attached is 
perishable, the officer should sell it, 
and, if he fails to do so, he is liable] 
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for its valuer—Cilley v. Jenness, 2 (N*. 

H. 87. 

96. Ky.—Bell v. -North, 4 Xatt. 133 

97. Vt.—Bond v. Wilder, 16 Vt 393. 

98. Ra —Commonwealth v. Convoy, 
34 A 581, 174 Pa 355 

99. Kan.—Moore v. Burdge, 52 tP. 
912, 7 KanApp 80. 

I. Tex—Burkett v. Simmons Hard¬ 
ware Co, CivApp, 52 S W.2d 675 

Burden, to justify failure to sell 
The officer’s failure to sell the 
property piak^s him prima facie lia¬ 
ble and impose^ on l^im^he burden to 
justify his failure—Burkett v. Sira- 

^ons Hardware, Cp #, supra , 

2. Ga.—WHliams.fy. Chambers, ,80 S. 

E?. $73, 140 Ga. 85jB.,< 

57 C J. p 866 note*,66;. . * * 
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ecution defendants notified the sheriff of their inten¬ 
tion to file a bill to enjoin the execution, and he 
thought the bill would be sanctioned; 3 that, on ad¬ 
vice of counsel, he refrained from selling on the 
interposition of an affidavit of illegality, where he 
ought not to have received such affidavit; 4 that he 
had delivered the execution and goods to his suc¬ 
cessor in office ; 5 or that the property would not sell 
for its appraised value as required by a statute 
enacted after the levy was made. 6 

Good faith of officer . It is no excuse for failure 
to sell that the officer acted honestly and m good 
faith, 7 and intended no disobedience to the precept 
of the court. 8 On the other hand, a sheriff has been 
held not liable where he acted in good faith under 
a statute, the proper construction of which was un¬ 
settled. 9 

Bankruptcy of debtor . It was held in an early 
case that, where property is levied on by a sheriff 
under an execution from a state court and defendant 
is adjudged a bankrupt, and no proceedings are taken 
in the bankruptcy court to compel the property 
levied on to be brought into that tribunal for dis¬ 
tribution, the adjudication of bankruptcy and the 
issuing of the ordinary writ of protection will not 
excuse the sheriff for not proceeding to sell the 
property and raise the money. 10 

Several executions . Where property is seized un¬ 
der several writs, it has been held a good defense to 
a suit by the creditor whose writ was last levied, 
for failure to sell the property, that if a sale had 
been made the amount would have been absorbed in 
satisfying the prior writs, 11 although there is au¬ 
thority to the contrary. 12 Where a sheriff levies 
on defendant's property under two executions in 
favor of different plaintiffs, and the first execution 
is withdrawn by consent of the parties, but the sher¬ 
iff neglects to proceed and sell under the second 
execution, he is liable to the second plaintiff for 
such neglect 13 


Property seised by predecessor . A sheriff cannot 
be held responsible for failure to sell property seized 
by his predecessor in office, without proof that the 
property so seized had come into his possession, or 
that he had bound himself in some way for it. 14 

Expiration of term before return day . The fact 
that the execution or order for the sale of property 
was returnable after the sheriff's term of office ex¬ 
pired is not a good defense to the sheriff's liability 
for his failure or refusal to sell the property, 
where he could have sold it. 15 

(2) Property Not Belonging to Defendant 

A sheriff may excuse himself from lial^jlity for failure 
to sell property levied on by showing that it did not 
belong to the execution defendant. 

Where it is sought to hold a sheriff liable for 
failure to sell property on which he has made a levy 
under execution, he may exculpate himself by show¬ 
ing that the property was not subject to the execu¬ 
tion but belonged to a third person, 16 and the fail¬ 
ure of the real owner to come in and interplead 
under a rule taken by the sheriff does not preclude 
the latter from setting up the owner's title as a de¬ 
fense for not selling 17 However, the officer will 
be liable to the creditor if he fails to prove that the 
property did not belong to the debtor, where he 
relies thereon as an excuse for his failure to sell. 18 
The mere interposition by a third person of a claim 
to the property which is not duly authenticated does 
not excuse the officer’s failure to sell, 19 even though 
such officer acted m good faith; 20 and a proper 
claim of title by a third person will not excuse the 
officer's failure to sell, where a jury impaneled to 
try the right of property have found it subject to 
the process. 21 

Where a laborer who had a lien for helping to 
drive the logs of several owners intermingled to¬ 
gether, in order to enforce his lien, attached a part 
of them, and seasonably delivered the execution to 
the sheriff, who refused to sell them, the sheriff was 


3* r GfLi—Dawson v. Merchants’, etc., 
Bank, 30 Ga 664. 

4 . Ga.—Treadwell v. Beauchamp, 9 
SE. 1040. 82 ,Ga 736. 

5. Ala.—Leavitt V. Smith, 7 Ala. 176. 

6. Ind—Caldwell >v. Shelf er, 8 

Blackf. 116. 

7- Ga.—Gladden v. Cobb, 6 SB. 161, 
73 Ga. 235. 

67 C.J. ( p &65 not^ 52. , 

8 . Ga.—Gladden v Cobb, supra. 

9- Ga.—Myers vl’ Wilcox; 44 Ga. 336. 

67 C^Jrp* 855 note 64 ’ < 

10. Ga—Sharman v. Howell, 40 Ga. 
257, 2 Am.R. 676.‘ " ’ “ 

^pkrToptoy.is^ excuse .tor release .of 
property levied on see supra, t <81. 


Dissolution by adjudication m bank¬ 
ruptcy of execution lien obtained 
within, four months of filing' of pe¬ 
tition m bankruptcy of execution 
debtor see Bankruptcy § 245 a (4) 

Sale after bankruptcy of debtor see 
supra § 87 a 

11. Ala—Srtuth v. Hogan, 4 Ala 93 

Me—Commercial Bank v. Wilkins, 9 

Me. 28. 

12. Ky.—Potts v. Commonwealth^ 4 
J.J Marsh. 202, 20 Am.D. 213. 

67 'C.J. p 866 note 57. 

13. N\Y.—Van Winkle v. Udall* 1 

Hill 559. ' 

14. - La—Ballew v. Bobb, 13 LaAjah, 

375. . . . ’ . * 
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15. ,Tex.—Blanscet v. Palo Duro 
Furniture Co., Civ.App., 68 SW2d 
527. 

16. Utah—Skid Evans, Inc v. Pat¬ 
ten, 1 P.2d 959, 78 Utah 116. 

57 C.J. p 866 note 60. 

17. Pa-i-Commonwealth v. Megee, 4 
(Phil a 258. 

18. Mo—^State v. Tucker, 229 S.W. 
163, 286 Mo 466 

57 C.J. p 866 note 63 

19. Gal—Charles v. Foster, 56 Ga 
612. 

20. ' Ga.—Charles v. Foster, supra. 

21. Ky—Potts v Commonwealth, 4 
J.J.Marsh. 202, 20 Am.D. 218. 
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held liable for such refusal, where he did not show 
that he would have been required to take the prop¬ 
erty of one person to pay the debt of another, or to 
do any unlawful act; 22 but where, previous to the 
time appointed for an execution sale, the property 
levied on was replevied on a writ m favor of a third 
person, served on the sheriff by one of his deputies, 
this was held a sufficient excuse to the sheriff for 
not selling it under execution. 23 The verdict of a 
jury, summoned by the sheriff to find whether goods 
belong to defendant m execution, is not conclusive 
on plaintiff in the execution so as to bar his action 
against the sheriff for failure to sell. 24 

(3) Property Claimed as Exempt 

A sheriff is not liable for failing to sell property which 
the debtor claims as exempt where the creditor fails to 
contest the claim or refuses to indemnify the sheriff. 

A sheriff is not liable for failing to sell property 
which the debtor claims as exempt, 25 where the 
creditor fails to contest the claim 26 or the contest 
remains undetermined, 27 or where the creditor re¬ 
fuses to indemnify him. 28 

(4) Property Subject to Prior Liens or 

Claims 

A sheriff is not liable for a failure to sell property 
which is encumbered by prior liens or claims to an 
amount greatly exceeding its value. 

Where property seized on execution is encumbered 
to an amount greatly exceeding its value, the sher¬ 
iff is not liable for failure to sell it. 29 It has been 
held that, where a third party claim to property 
levied on showed that claimant was a mortgagee or 
pledgee of the property m possession after matunty 
of the debt, the sheriff was not liable for failure to 
release the interest of the claimant, and sell the 
equity of redemption which was in the execution 
debtor, 30 but, where a sheriff has levied on a 
crop m the field, but neglected to sell it, and is 
ruled by the execution plaintiff for failure to make 
the money, it is not a sufficient answer that after 
the levy the landlord of the owner of the crop car¬ 


ried the crop away in satisfaction of a lien due him 
superior to that of plaintiff. 31 

Conditional sale . A sheriff has been held not lia¬ 
ble for his refusal to sell property levied on, where 
the judgment creditor failed to pay a balance owing 
thereon to a conditional seller of the property or 
his assignee. 32 

(5) Injunction against Sale 

A sheriff is not liable for not selling property where 
the sale of the property has been enjoined. 

A sheriff is not liable for not selling property 
where the sale of the property 'has been enjoined, 33 
and this is true, even though the injunction has been 
dissolved on condition that plaintiff give security 
to refund the proceeds, where such security is not 
given. 34 However, it has been held that, where 
the sheriff is chargeable with negligence in not 
selling property levied on before the time when an 
injunction against the collection of the execution 
was granted, such injunction affords him no protec¬ 
tion. 35 

(6) Impossibility of Selling 

A sheriff is not liable for not selling property which it 
is impossible to sell. 

Where the property has been properly offered for 
sale but remains unsold for want of buyers, the 
sheriff is not liable, 36 and a failure to make a 
sale may also be excused where the property is so 
obviously valueless that an attempt to sell it would 
be an idle ceremony. 37 The sheriff is not liable for 
neglect or refusal to make a sale of property levied 
on under execution, where it appears by his re¬ 
turn that he had not time to sell on the day appoint¬ 
ed by law for making sales, because other sales 
required by law to be made on that day consumed 
the whole time within which sales might lawfully 
be made. 38 So, also, it has been held to be a suffi¬ 
cient excuse for a sheriff for not selling property, 
advertised for sale on execution during a certain 
term of court, that the court adjourned at an un- 


22. Me—Doyle v. True, 36 Me 542 

23. Vt—Shaw v Baldwin, 33 Vt 
447. 

24. N C.—Person v. Fisher, 4 1ST C 
72 

25. Neb.—Burton v. Cave, 41 NW 
1099, 26 Neb 186 

57 C J. p 867 note 71. 

26. Ala—Block v. Bragg, 68 Ala 
291. 

27. Ala—Block v. Bragg, supra. 

28. S.C—Corry v. Tate, 26 S.E. 794, 
48 S.C 548. 


Indemnity to officer see infra §§ 128— 
145 

29. NY—People v. Ames, 35 NY 
482, 91 AmD. 64 

Excuse for failure to levy see su¬ 
pra § 60 

30. Mo.—State v. Nolte, 203 S W 
956. 

31. Ga—Prince v. Walker, 58 SE 
61, 1 GaApp. 282. 

47 C J. p 867 note 78. 

32. Utah—Skid Evans, Inc., v. Pat¬ 
ten, 1 P.2d 959, 78 Utah 116. 


33. Ga—Broadway Nat Bank v. 
Byers, 70 S E. 328, 135 Ga. 721. 

57 C.J. p 867 note 83. 

34. Tenn—Conway v. Jett, 3 Yerg 
481, 24 AmD 590. 

35. - Ga—Neal v. Price, 11 Ga. 297 
57 CJ p 867 note 85. 

38. Ky—Commonwealth v. Fuqua, 3 
Litt 41 

57 C J p 867 note 86. 

37. Tex—Scranton v. Conlie, 29 
Tex. 237. 

57 C J. p 867 note 87. 

38. Ark—State v. Borden, 15 Ark. 
611. 
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usually early hour of the first day of the term and 
continued all pending causes until the next term. 39 

§ 89. Delay in Selling 

A sheriff who improperly delays making a sale of 
property seized under process is liable for the damages 
resulting therefrom, but a sheriff Is not liable for defer¬ 
ring the sale of property claimed as exempt until such 
claim can be passed on. 

A sheriff who improperly delays making a sale 
of property which he has seized under process and 
should sell is liable to plaintiff in the process for 
the damage resulting from the delay, 4 0 and a mere 
postponement of the sale, if improper, renders the 
sheriff liable to plaintiff for the damage resulting 
therefrom; 41 but, unless the sheriff has grossly 
abused his authority, a delay m selling does not ren¬ 
der him liable as a trespasser ab initio. 42 

Delay at instance of creditor . A sheriff is not lia¬ 
ble to defendant m execution for damages resulting 
from the postponement of a resale of land, where 
he acted at the instance of the judgment creditor. 43 

Delay pending proceedings to open judgment. 
Where a rule to show cause why a judgment should 
not be opened was entered, and the sheriff delayed 
an execution sale under the judgment, although no 
order staying the proceedings was entered, he was 
liable for the loss occasioned by the property be¬ 
ing sold under a subsequent execution. 44 

Property claimed as exempt . Where property 
levied on is claimed as exempt, the sheriff is not 
liable for deferring a sale until such claim can 
be passed on, 45 unless there is collusion between 
him and the debtor to prevent any sale. 46 

§ 90. Extent of Liability 

a. In general 

b. Sale without proper notice 

c. Improprieties in conduct of sale 

d. Failure to sell or deliver possession 

after sale 

39. Mo—Mitchel v. Gregg, 4 Mo. 37. 

40. Ga—Neal v. Price, 11 Ga 297 
57 C.J p 867 note 90. 

Reasonable diligence 

A sheriff must sell goods levied on 
with reasonable diligence and may 
not put off the sale to the last day 
allowed by the writ if plaintiff is 
injured by such d,elay—State, to Use 
of Henderson, v. Clark, 13 A.2d 445, 

1 Terry 441* reversed on other 
grounds 20 A.2d 127, 2 Terry 246, 138 
AL.R. 

Del 29. 

41. ni.—Gilbert v. Watts-De Golyer 


a. In General 

Where a sale of property legally seized Is wrongful, 
the value of the property at the time of the sale fixes the 
measure of damages. 

As a general rule a sheriff is liable for the value 
of property wrongfully seized and not restored 
to the owner, or, if the owner regains the prop¬ 
erty, for the expense of doing so, as considered 
supra § 74, but, if the property was legally seized 
and only the sale was wrongful, the value of the 
property at the time of the sale, and not at the time 
of the seizure, fixes the measure of damages. 47 
Where by reason of a sheriff’s misconduct goods 
taken under execution by him are sold for less than 
their fair value, he is responsible for the difference 
between the fair value and the amount realized by 
the sale. 48 Where plaintiff, the grantee of an equity 
of redemption, for the purpose of strengthening his 
title, caused the equity to be sold on an execution 
which he held against his grantor, and bid it off 
himself for the amount of the execution, and took 
a deed of it from the sheriff, paying the latter no 
money except his expenses, and in consequence of a 
neglect of the sheriff the sale proved ineffectual, but 
plaintiff’s title was valid independent of the sale, 
the measure of plaintiff’s damages, in an action on 
the case against the sheriff for 'his default, was held 
not the sum bid by plaintiff at the sale, but the 
amount of the expenses actually paid by him, with 
interest from the time of payment. 49 So, where a 
sheriff’s sale of land is declared a nullity because 
of his failure to seize the land, he may be held liable 
to the purchaser for all expenses incurred in con¬ 
sequence of his purchase. 50 

Nominal damages. A sale of the mortgagor’s in¬ 
terest in personal property, even though possession 
is delivered to the purchaser without requiring the 
satisfaction of the mortgage, it being due and pay¬ 
able, subjects the officer only to nominal damages, 
where the property is still within the county, at a 
place near the residence of the mortgagee, and the 
security has not been in any way injured. 51 Where, 

47. Nev—-Newman v. Kane, 9 Nev 
234. 

Vt—Walker v. Wilmarth, 37 Vt 289 
Conveyance or delivery of property 
to purchaser at sale without pay¬ 
ment of price see supra § 86 b. 

48. Me—Daggett v. Adams, 1 Me. 
198. 

49. Mass—Sexton v Nevers, 20 
Pick 451, 32 Am D. 225. 

50. La—Friedlander v Bell, 17 La. 
Ann 42 

51. Ind.—State v. Bergner, 50 N.E. 
824, 20 IndApp. 390, 67 Am.S.R. 
261. 


704—Janvier v. Vandever, 3 


Co, 66 Ill App 625, affirmed 48 N. 
E. 430, 169 Ill. 129, 61 Am.S.R. 154. 
57 C.J. p 868 note 91 

42. Ala—Griel v. Hunter, 40 Ala 
542. 

43. S C.—State v. Tongue, 44 S C.L 
448. 

44. Pa—Spang v. Commonwealth, 12 
Pa. 358. 

Bradford, 


49 


45. Ga.—Van Horn v. 

Ga 75. 

57 C J. p 868 note 96. 

46. Ga.—Kimbro v. Edmondson, 46 
Ga. 130 

57 C.J. p 868 note 97. 
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in an action against a sheriff for selling property 
exempt from execution, it appears that plaintiff 
fraudulently concealed property to more than the 
value of his exemptions, he is entitled to only nom¬ 
inal damages. 52 

Mitigation of damages . Where a sheriff sells 
goods on execution unlawfully, he cannot set up, in 
mitigation of damages, a subsequent sale on another 
valid execution, 53 but in an action against a sher¬ 
iff for selling exempt property he may show, in re¬ 
duction of damages, that plaintiff owned only a part 
interest m the property. 54 If an officer -wrongfully 
becomes the purchaser at his own sale, the amount 
paid by him may go in mitigation of damages. 55 

h. Sale without Proper Notice 

The liability of a sheriff or constable for selling prop¬ 
erty without giving proper notice is the difference 
between the price it sold for and the price it would have 
sold for if proper notice had been given, or, in some 
instances, the value of the property sold. 

In an action against an officer for selling prop¬ 
erty without giving proper notice, the measure of 
damages, it has been held, is not the value of the 
property, but the difference between the price it 
sold for and the price it would have sold for 
if proper notice 'had been given. 56 On the other 
hand, it has been held that the officer is liable to 
the original owner for the value of the property 
sold, 57 or that the measure of damages, in the ab¬ 
sence of special circumstances, is the value of the 
property at the time and place of its conversion 
with interest thereon. 58 The owner, however, is 
not entitled to demand more from the sheriff than 
the sheriff received for the property at the sale, 
where the acquiescence of the owner in the sale 
caused title to the property sold to pass to the pur¬ 
chaser, even though the sale was invalid because 
made without legal notice. 59 Where the sheriff 
sells property on execution without serving on the 
owner a written notice as required by statute, it is 
error to limit the owner to nominal damages only, 
unless he proves that the property sold for less 
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than it would have sold for if the notice had been 
given. 60 

Where the sheriff sells without lawful notice, he 
is not entitled to the protection of the writ un¬ 
der which he acted and the writ cannot be used 
in diminution of damages. 61 This rule, however, 
has been held to have reference to the damage grow¬ 
ing out of that which the sheriff himself did on his 
own direction to make the sale illegal and with 
respect to which he departed from his duties under 
the warrant, and not to apply to acts which the 
sheriff did withm, and in strict pursuance of, the 
command of the warrant; 62 and, hence, it has 
been held that he is entitled to a credit for amounts 
paid out in accordance with the direction of the 
warrant, 63 but that he is not entitled to a credit 
for the costs of the sale. 64 However, it has been 
held that the officer cannot show in mitigation of 
damages that he paid the execution plaintiff out of 
the proceeds of the sale. 65 

c. Improprieties in Conduct of Sale 

A sheriff or constable is liable for improprieties In the 
conduct of a sale only to the extent of the loss or damage 
resulting as a natural and legal consequence of the irregu¬ 
larities and improprieties of which complaint Is made. 

In order to entitle a party to recover damages 
for irregularities in the conduct of an execution 
sale, he must show some loss or damage resulting 
to himself as a natural and legal consequence of 
the irregularities and improprieties complained of, 66 
and the execution defendant cannot fix the measure 
of his own damages by his voluntary act in pay¬ 
ing money to recover back from the execution pur¬ 
chaser the property alleged to have been irregular¬ 
ly sold. 67 However, where, in an action of tres¬ 
pass against an officer, it appeared that the officer 
had advertised to sell at a certain place goods of 
plaintiff taken on an execution against him, but 
had actually sold them at a different place, with¬ 
out the consent of plaintiff and without having ad¬ 
journed the sale from the place advertised, it was 
held that plaintiff was entitled to recover the full 


52. Pa.—Smith v. Emerson, 43 Pa 
456. 

53. N T.—Parker v. Conner, 44 3ST.Y. 
Super. 416 

57 C.J. p 869 note 16. 

54- Wis—Wright v. Pratt, 31 Wis 
99 . 

55. N.H —Perkins r. Thompson, 3 
N.H. 144. 

58. Ala—Wright v. Spencer, 1 Stew. 

576, 18 Am.D. 76. 

57 C J. p 869 note 19. 

57. Fa*—Carrier v. Bsbaugh, 70 Pa 
239. 


58. Miss—Rigby v. Stone, 13 So.2d 
230, 194 Miss. 775. 

Market value 

Miss.—Rigby v. "Whitten, 18 So.2d 
152* 196 Miss. 661—Rigby v. Stone, 
13 So 2d 230, 194 Miss 775. 

59. Miss —Rigby v. Whitten, 18 So 
2d 152, 196 Miss. 661. 

60. N.C—Winburne v. Bryan, 73 N. 
C. 47, 50 

57 C J. p 869 note 22, 

61. Miss.—Rigby v. Whitten, 18 So. 
2d 152, 196 Miss. 661. 

62. Miss.—Rigby v.. Whitten, supra. 
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63. Miss.—Rigby v. Whitten, supra. 

64. Miss.—Rigby v. Whitten, supra. 

65. Fa.—Carrier v. Esbaugh, 70 Pa. 
239. 

66. Mo—Duncan v. Matney, 29 Mo. 
368, 77 Am.D. 575 

Tex—-Dallas Joint Stock Land Bank 
of Dallas v. Randerson, CIv.App., 
127 S.W.2d 593, reversed on other 
grounds Randerson v. Dallas Joint 
Stock Rand 1 Bank of Dallas, 147 S. 
W.2d 769, 136 Tex. 91. 

67. Mo.—Duncan v. [Matney, 29 Mo. 

368, 77 AmuD."575. , 



go C.J.S. 


SHERIFFS AND CONSTABLES 


§§ 90-91 


value of the goods, although the officer had paid 
over the proceeds of the sale to the execution cred¬ 
itor. 68 A sheriff who sold property belonging to 
a person other than the execution defendant has 
been held liable to the true owner of the property 
for attorney’s fees and costs incurred m a suit to 
avoid the sale and quiet title m himself. 69 

d. Failure to Sell or Deliver Possession after 
Sale 

The measure of a sheriff's liability for not selling 
property levied on is the actual injury sustained by the 
execution plaintiff, which ordinarily will be the value of 
the property at the time when it should have been sold 
up to the amount of the writ, or such proportion of the 
value as would have been applicable on the plaintiff's 
writ, if the property is finally lost to plaintiff and satis¬ 
faction cannot otherwise be had. 

The measure of the sheriffs liability for not sell¬ 
ing property levied on is the actual injury sus¬ 
tained by the execution plaintiff, 70 which will or¬ 


dinarily be the value of the property 71 at the time 
when it should have been sold 72 up to the amount 
of the writ, 73 or such proportion of the value as 
would have been applicable on plaintiff’s writ, 74 
if the property is finally lost to plaintiff and satisfac¬ 
tion cannot otherwise be had. 76 The sheriff may 
show in mitigation of damages that the property 
was encumbered by a lien sufficient to absorb it, 76 
or that other executions would have exhausted it 
or shared in the proceeds. 77 Where part of the 
property levied on did not belong to the execution 
defendant, and the value of the balance was less 
than the amount of the execution, the sheriff cannot 
be held liable for the full amount of the execution. 78 

Failure to put purchaser in possession. A sheriff 
who refuses to execute an order requiring him to 
put a purchaser at foreclosure sale in possession 
of the land sold is liable to the purchaser for the 
loss of rent due to such failure during the time pos¬ 
session was withheld from him. 79 


F. LIABILITIES ARISING OUT OF COLLECTION, CUSTODY, OR DISPOSITION OF MONEY 


j§ 91. In General 

a. In general 

b. Medium of payment 

c. Liability for deferred payments on 

credit sale 

<i. Liability for money lent out or left 
with third person 

e. Payment into court 

f. Payment to agent or attorney 

g. Payment to wrong person 

h. Repayment of money to defendant on 

supersedeas of writ 

i. Interest or penalty 


j. Necessity of demand 

k. Necessity for order of court as to 

payment 

l. Effect of reversal of judgment 
a. In General 

A sheriff or constable is liable in his official capacity 
for the safe-keeping and proper disposition of all moneys 
which have come into his possession by virtue of his 
office 

A sheriff or constable is liable in his official ca¬ 
pacity for the safe-keeping and proper disposi¬ 
tion of all moneys which have come into his pos¬ 
session by virtue of his office, 80 and an agreement 


<68. Vt —Hall v. Ray, 40 Vt 576, 94 
Am D. 440 

68. Wash—Choukas v. Severyns, 99 
P.2d 942, 3 Wash 2d 71, opinion ad¬ 
hered to 103 P.2d 1106, 3 Wash.2d 
71. 

70. Ga.—Brannon v. Barnes, 36 SE. 

689, 111 Ga 850. 

57 C J. p 869 note 27. 

■71. Ga,—Wilkin v. American Free¬ 
hold Land Mortg Co, 32 S.E. 135, 
106 Ga. 182. 

57 C.J. p 870 note 28. 

■72. W.Va,—Virginia Exch. Bank v. 

Horner,* 26 W.Va. 442. 

57 C J. p 870 note 29; 

*73. Pa.—Hamner v. Griffith, 1 Grant 
'193.' 1 J " ' 1 

'I* 

74. i NVC.— Bu-ckleyv.Hamptoki, 23 N. 

C. <3&8. ' ' * * ) t 


75. Ky.—Royse v. Reynolds, 10 Bush 
286. 

70. Ky—Potts v Commonwealth, 4 
J J.Marsh 202, 20 Am.D. 213. 

77. Ky —Potts v. Commonwealth, 
supra. 

78. Ga—Wilkin v. American Free¬ 
hold Land Mortg Co., 32 S.E 135, 
106 Ga. 182. 

79. N.Y.—Tuhiola v Baker, 233 NT. 
Y.S. 373, 225 App Div. 420. 

80. Fla.—Scptt v Caldwell, for TJse 
and Benefit of Bay County, 37 So. 

, 2d 85, 160 Fla. 861. 

Mo.—State ex rel. Karnes v. (Poole, 

, 72 S,W.2d 803. i , 

57 C J. p 870 note 38. 

Amercement of officer for, acts or 
omissions see infra § 173. 

Liability for acts or defaults df dep¬ 
uties see supra § 55. 
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Settlements 

(1) Purported settlements made 
with fiscal court of sheriff's county 
revenue account including school 
fund which were nothing more than 
a list of amounts collected by sher¬ 
iff as taxes and what he had paid 
out, and did not include any sum 
retained by himself as commissions, 
and which were not recorded m coun¬ 
ty court, were held not to constitute 
settlements made or recorded accord¬ 
ing to law.—Shipp v. Bradley, 275 
S.W. 1, 210 Ky. 51. 

(2) A report made and recorded by 
commissioners appointed by the fiscal 
court to make a settlement with the 
sheriff, which was made in the ab¬ 
sence of the sheriff, and after he 
had absconded, cannot be treated as 
a settlement binding on the sheriff 
and his sureties—Fidelity & Deposit 
Co. of Maryland v. Logan County, 84 
i S.W. 341, 119 Ky. 428. 



80 C.J.S. 


§ 91 SHERIFFS AND 

of parties to leave in the hands of the sheriff a fund 
of which he is the legal custodian does not release 
him from responsibility for that fund. 81 Where 
an officer executing a writ obtains more money 
than is necessary to satisfy it, he is liable to de¬ 
fendant for the surplus. 82 In order to render a 
sheriff liable with respect to money received by him, 
it must be shown that he has violated some du¬ 
ty or obligation owing to the person seeking to re¬ 
cover. 88 

Liability to state for money received as bail. A 
sheriff who had in his charge a prisoner arrested 
by him on a warrant on which bail was indorsed 
has been held liable to the state for money received 
by him on deposit from such prisoner m lieu of 
bail, even though there was no statute permitting 
the sheriff to receive such deposit. 84 

Money sent by mail. Where a sheriff, without 
any directions to that effect, sends money through 
the mail, he does so at his own risk, and if the 
money is lost he is liable therefor to the person 
to whom he should have paid it, 85 but it is otherwise 
if he has been authorized by such party to remit by 
mail. 86 

Agreement as to application of money. Where 
a sheriff receives money from a judgment debtor, 
and agrees with him to apply it on the execution, 
provided such execution is just and legal, otherwise 
to return it, he is not bound to do more than to al¬ 
low to such debtor the full time which the execu¬ 
tion has to run to determine the legality of the 
execution, and where, at the expiration of that time, 
no proceedings to attack the execution 'have been 
instituted, he incurs no liability to the debtor by 
applying the money on the execution. 87 

b. Medium of Payment 

A sheriff or constable who receives anything other 
than cash in discharge of an execution or in payment for 
property sold by him is liable for the amount he should 
have received in cash unless his action in the matter was 
authorized by the execution plaintiff. 


CONSTABLES 

A sheriff or constable who receives anything oth¬ 
er than cash in discharge of an execution or m 
payment for property sold by him makes the debt 
his own and must respond to the execution plain¬ 
tiff’s demand in cash 88 unless his action m the mat¬ 
ter was authorized by the execution plaintiff; 89 and 
if there are several executions the officer has no 
right to make an arrangement with some of the 
execution creditors to receive from them something 
other than cash for such property as they may 
buy unless the other execution creditors assent to 
the arrangement. 90 It has also been held that where 
a sheriff, selling goods on attachment, took a note 
with an indorser, making due inquiry as to the sol¬ 
vency of the indorser at the time of the sale, he 
was not liable, on the note being protested for non¬ 
payment, although it appeared that each indorser 
was insolvent when the sale was made, but that 
such fact was not generally known in the com¬ 
mercial community. 91 The sheriff’s return that he 
has made the money estops him to deny that he re¬ 
ceived cash. 92 

Acceptance of depreciated currency. A sheriff 
is liable to the execution plaintiff, where he re¬ 
ceives depreciated currency in satisfaction of the 
execution, without plaintiff’s consent. 93 

c. Liability for Deferred Payments on Credit 
Sale 

A sheriff or constable who extends credit to a buyer 
at a sale under process, the terms of which are to bo for 
cash, must respond in cash for the amount of the sale to 
the party who caused the process to issue. 

A sheriff or constable who extends credit to a 
buyer at a sale under process, the terms of which 
are to be for cash, does so on his own responsibil¬ 
ity and he must respond m cash for the amount of 
the sale to the party who caused the process to 
issue. 94 Where a sheriff, under proceedings in 
partition, has sold the land for a certain sum in 
hand, taking judgment notes for the balance as he 
was authorized to do, his return of sale renders 


81. La.—New Orleans v. Waggaman, 
31 La.Ann 299. 

82. Mo—Damm v. O’Connell, 1 Mo 
App. 268. 

57 C J. p 870 note 41. 

83. Wis—Porter v. Burtis, 221 N. 
W 741, 197 Wis. 227. 

57 C.J. p 870 note 42. 

84. Ind—State v Scanlon, 28 NE 
426, 2 XndApp 320. 

57 C J p 870 note 43. 

85. Mass—Wakefield v. LIthgow, 3 
Mass 249. 

86. Mass.—Wakefield V. Lithgow, 
supra. 


87. Or—Richards v. Nye, 5 Or 382 

88. N.J—Irving Trust Co. v. Con¬ 
way, 167 A 680, 11 N.JMisc. 515 

57 C.J p 871 note 49. 

Check 

Officer accepting check, m lieu of 
cash, from purchaser at sale is lia¬ 
ble for the amount thereof in case 
the check is not paid 
Kan —Metz v. Hicklm, 268 P. 823, 
126 Kan 516 

N J —Irving Trust Co v. Conway, 
167 A. 680, 11 NJMisc 515. 

57 C J p 871 note 49 [a]. 

89. Ky .—Alim v. Davis, 1 A.K 
Marsh 567, 


9a Ga—Phillips v Behn, 19 Ga 298 

91. La—Borgstede v. Lewis, 6 La 
Ann. 322. 

92. Miss—Tiffany v. Johnson, 27 
Miss 227. 

57 C J. p 871 note 53. 

93. Ark—Randolph v Ringgold, 10 
Ark. 279, 52 Am D 235, overruling 
Ringgold v. Edwards, 7 Ark. 86. 

57 C J p 871 note 55. 

Reduction of liability see infra 5 97. 

94. Ala—Grace v. Wooley, 153 So. 
659, 26 Ala App 83 

N J —Irving Trust Co v. Conway, 
167 A. 680, 11 N.JMisc. 515. 


302 



80 C.J.S. 


SHERIFFS AND CONSTABLES 


him liable to pay the money into court, or to the 
several persons interested, as soon as their shares 
are ascertained, or to a call to bring the judgment 
notes into court, in order that the parties may have 
them properly disposed of, 95 and in case the money 
represented by the judgment notes is lost his lia¬ 
bility therefor depends on whether or not he was 
guilty of negligence. 96 

d. Liability for Money Lent Out or Left with 
Third Person 

A sheriff or constable is liable for money he lends out 
or leaves with a third person. It has been held that a 
sheriff may be liable for a loss resulting from the failure 
of a bank in which he has deposited the funds, but there 
is other authority which holds that he is not so liable 
in the absence of negligence or bad faith. 

A sheriff who lends out money m his hands is 
responsible therefor; 97 and an order of court di¬ 
recting a sheriff to lend money in his hands on cer¬ 
tain terms and on certain security will not protect 
him from liability to account for such money where 
he does not, m making a loan, exact the terms and 
security prescribed. 98 

A sheriff who, in execution of a writ of attach¬ 
ment, leaves a sum of money in the hands of a 
third person, and takes his receipt for it, consti¬ 
tutes him keeper, and the legal possession is in the 
sheriff, who is accountable to defendant on the dis¬ 
solution of the attachment in the same manner as 
though the money had been actually taken into the 
sheriff's own possession. 99 

Loss by failure of bank . A sheriff who deposits 
in a bank money collected on process or otherwise 
in his custody is liable for loss resulting from the 
failure of the bank, 1 where the bank is not a lawful 
depositary for funds m the possession or custody 
of the sheriff 2 On the other hand, it has been held 
that the liability of a sheriff for money in his hands 
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is only that of a bailee for hire,® and that he is not 
liable for such loss unless he was negligent or act¬ 
ed in bad faith 4 

e. Payment into Court 

A sheriff or constable may end his responsibility for 
money collected on process by paying it into court in a 
case where payment into court is proper. 

A sheriff or constable may end his responsibility 
for money collected on process by paying it into 
court m a case where payment into court is prop¬ 
er; 5 if the officer pays directly to the execution 
plaintiff m a case where the writ requires payment 
of the money into court he acts on his own responsi¬ 
bility. 6 Where an execution commands the sheriff 
to have the money ready for plaintiff on the return- 
day, he cannot discharge himself from liability to 
plaintiff by paying the clerk of the court and taking 
his receipt. 7 After the commencement of an action 
against him, a sheriff's payment to the clerk of the 
court of money collected on process is no defense 
to the action, 8 at least where the payment has not 
been accepted by the execution plaintiff. 9 

Order of court The compliance, by a sheriff, 
with an order of court, directing him to pay into 
court the money realized from a distress for rent, 
relieves him from liability under a statute requiring 
him to pay over such money to the landlord or the 
agent 10 So, where adverse claims are made on the 
money in the sheriff’s hands, he may apply for leave 
to pay it into court, -and thus be protected. 11 

f. Payment to Agent or Attorney 

A sheriff or constable is relieved from liability for 
money in his possession by payment of it to the author¬ 
ized agent or attorney of the person entitled to it. 

Payment to the attorney of record of a party in 
whose favor a judgment has been rendered will re¬ 
lieve the sheriff or constable from liability 12 if he 


95. Pa.—Snively v. Commonwealth, 
40 Pa. 75. 

96. Pa—Snively v. Commonwealth, 
supra. 

57 C J. p 871 note 57. 

97. Ga—Lindsey v. Cock, 40 Ga 7 
57 C J. p 872 note 62. 

98. Ohio.—Hubbard v Elden, 2 N 
E 434, 43 Ohio St 380. 

57 C J. p 872 note 63. 

99. La.—Watkins v. Cawthon, 33 La 
Ann. 1X94. 

1. Ga—Phillips v. Lamar, 27 Ga. 

228, 73 AmD. 731. 

Direction of attorney 

The sheriff is liable even though 
the attorney for the plaintiff in ex¬ 
ecution directed the sheriff to deposit 
the money m the bank.—Hixon v. 


Bank of Siloam, 159 S.E. 901, 43 Ga 

App. 696. 

2. Ala.—Jefferson County v. Downs, 
147 So 626, 226 Ala 427. 

3. Ohio —Ikert v. Wells, 13 Ohio 
CirCt., N S, 213, 32 Ohio Cir Ct. 
82, affirmed Ikirt v. Wells, 92 N.E 
1117, 82 Ohio St. 401. 

4. Mont—Wells-Dickey Co. v. Ben¬ 
jamin, 239 P. 771, 74 Mont. 170. 

57 C.J p 871 note 61. 

proceeds of partition sale 

Ohio —National City Bank of Cleve¬ 
land v. Crawfis, 2 Ohio Supp 52 

5. Del—Ableman v. Conoway, 199 
A 278, 9 W W Harr. 324. 

57 C J. p 872 note 67 

Propriety of sheriff or constable pay¬ 
ing money collected on process into 
court see supra § 48. 
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6. Pa.—McDonald v. Todd, 1 Grant 
17. 

Tenn—Nelson v. Williams, 4 Hayw. 
161. 

7. Colo —Brown v. People, 3 Colo 
115. 

8. NT—Crane v. Dygert, 4 Wend. 
675. 

9. N.Y.—Dygert v. Crane, 1 Wend. 
534. 

10. N.T.—Acker v. Ledyard, 8 N.T 
62. 

11. N T.—Hexter v Pennsylvania R. 
Co., 59 N.Y.S 453, 43 App.Div. 113. 

12. Ark.—Williams v. State, 46 S.W 
186, 65 Ark 159 

Ill.—Custer v. Agnew, 83 HI. 194. 
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has no knowledge that the attorney's authority has 
been revoked; 13 but the sheriff is liable to the judg¬ 
ment creditor if he pays money to the latter's at¬ 
torney when he is chargeable with knowledge or no¬ 
tice that such attorney's authority has been revoked 14 
or after notice from plaintiff not to pay the money 
to the attorney. 15 A sheriffs liability for moneys re¬ 
ceived by him at a partition sale is not discharged 
by paying the money to the attorney who procured 
the sale, but who was not specially authorized to 
receive the proceeds, either by the parties entitled 
thereto or by order of court. 16 Where a statute 
requires that the appointment of an agent shall be 
indorsed on an execution when plaintiff does not 
reside in the county to which it goes, or shall be 
made in writing, the sheriff may refuse to pay until 
such evidence is furnished him, 17 but he waives 
such evidence where he either pays any part of the 
money or m any other manner recognizes the agen¬ 
cy. 18 

g. Payment to Wrong Person 

A sheriff who has collected money under process Is 
liable If he pays It out to a person to whom he was not 
authorized to pay it. 

A sheriff who has collected money under process 
is liable to plaintiff in such process if ‘he pays out 
such money to another person to whom he was not 
authorized to pay it; 19 but the sheriff cannot be 
held liable for paying over money realized on an ex¬ 
ecution to the execution creditor unless he is af¬ 
fected with notice that another person is entitled 
thereto 20 

Effect of assignment of judgment . Where, after 
notice of the assignment of a judgment, the sher¬ 
iff voluntarily appropriates the money received from 
the debtor to the claims of other parties who have 
executions in his hands against the judgment plain¬ 
tiff, he is liable to account therefor to the assignee. 21 
However, the assignee of a judgment cannot hold 
liable a sheriff who collects the money on execution 
and pays it over to the judgment creditor, although 


the assignee had given the sheriff notice of the 
assignment and demanded payment before it was 
paid to the assignee, where the assignment was not 
indorsed on the execution, and the judgment credi¬ 
tor insisted that he was entitled to the money. 22 

h. Repayment of Money to Defendant on Super¬ 

sedeas of Writ 

A sheriff to whom an execution defendant has paid 
the amount of the execution is liable for the return of the 
money on the execution being superseded. 

A sheriff to whom an execution defendant has 
paid the amount of the execution in order to se¬ 
cure the release of property levied on is liable for 
the return of the money on the execution being su¬ 
perseded, 23 and he incurs no liability to the execu¬ 
tion plaintiff by returning such, money to defend¬ 
ant. 24 

i. Interest or Penalty 

A sheriff who places money In his official custody sc 
that it produces interest is liable therefor to the person 
entitled to the money; and he is chargeable with interest 
on money withheld by him after it becomes his duty to 
pay over or distribute it and on money which he has paid 
to the wrong person. 

Where the sheriff so places money in 'his official 
custody that it produces interest, such interest 
should be treated as an accretion to the money, and 
belongs to the party entitled to the money, 25 and 
if the sheriff be authorized to sell on credit he is 
liable for the interest received by him on deferred 
payments. 26 However, where the officer, on his. 
own responsibility, sells property on credit, and 
applies the full amount for which the property sold’ 
to the satisfaction of executions m his hands, he- 
cannot be held liable to the creditor on account of 
interest which he receives on the amounts for which* 
he extended credit. 27 

A sheriff is properly charged with interest on> 
money withheld by him after it became his duty 
to pay it over or distribute it, 23 or on money which, 
he 'has paid to the wrong person, 29 or with a pen¬ 
alty prescribed by statute for such a default. 30 He 


13. N.Y.—Schuldenfrei v. Enright, 
138 NT.S 1065, 79 Misc. 1. 

14. XU.—Custer v. Agnew, 83 Ill. 194. 
Mass—Parker v. Downing, 13 Mass 

465. 

15. S.C.—State v. Goettie, 41 S.C.L 
126 

16. Ohio—Calvin v. Bruen, 39 Ohio 
St 610. 

17. Ala.—Brazeal v. Smith, 5 Ala 
206. 

18. Ala.—Brazeal v. Smith, supra. 
19., Ill.—Chicago First Nat Bank v. 

Hanchett, 16 N.E 907, 126 Ill. 499. 
57 C.J. p 873 note 87. 


120, Wis.—Russell v. Lawton, 14 
Wis. 202, 80 AmD. 769. : 

57 C J. p 873 note 88. 

31. Tex—McClane v. 'Rogers, 42 
Tex 214 

22. Ky —Triplett v. Helm, 5 J.J 
Marsh 651. 

23. Neb —Kyd v. Exchange Bank, 
76 NW. 1058, 56 Neb 557 

24. NY —Seymour v. Dascomb, 12 
Wend. 584. 

57 C J. p 873 note 92. 

25. NH.—Jackson v. Smith, 52 N.H 
9. 

57 C.J p 878 note 75. 
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26. Me —Gannett v Cunningham, 34 
Me. 56. 

27. NH,—Chase v. Monroe, 30 NH. 
427. 

57 C J. p 879 note 77 

28. Del—In re Jefferson, 3 Del. 25. 
57 C.J. p 879 note 78. 

Necessity for demand to charge, sher- 
iff with interest see infra subdivi¬ 
sion J of this section. 

29. Pa—Reed v. £,eed, 1 Watts & S.„ 
235 

57 C J. p 879 note 79. 

30. Ala.—Grace v. Wooley, 153 So.. 

659, 26 AIa.App. 83. > 
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is not liable, however, for interest on the amount 
found to be due in addition to a statutory penalty 
prescribed for his default. 31 In an action against 
a sheriff for the defalcation of his deputy in not 
paying over to the county money collected by the 
deputy on a tax levy, the sheriff has been held not 
liable for interest accruing before the date of the 
judgment 32 Where an agreement was made be¬ 
tween two contending claimants for money in the 
sheriffs hands that the sheriff should deposit the 
amount in bank until the questions were de¬ 
cided, and the sheriff deposited it, but took it out 
again soon after, he was held liable for interest 
from the time the money was thus taken out of the 
bank. 33 

A statute relating to the liability of depositaries 
for interest has been held to have no reference 
to the duties of sheriffs and hence not to limit the 
liability of sheriffs for interest on the proceeds of 
sales made by them. 34 

j. Necessity of Demand 

As a general rule a demand is a necessary prerequisite 
to an action against a sheriff or constable for failure to 
pay over money collected by him. 

While some authorities have held that a demand 
is not necessary in order to render a sheriff liable 
for failure to pay over money collected by him, 35 
the general rule is that a demand is a necessary 
prerequisite to an action against the officer for such 
failure, 36 but it has been held that the rule does 
not apply where the sheriff asserts a right to re¬ 
tain the money in opposition to plaintiff's claim 37 
or where the money retained is public money col¬ 
lected for taxes due, 38 and in some jurisdictions the 
statutes relating to actions against sheriffs or con¬ 
stables for failure to pay over money collected on 
execution have been construed as requiring a de¬ 
mand before suit only where the creditor resides 
in a county other than that in which the money is 
collected. 39 So, where an officer, without author¬ 
ity, receives money from defendant in a writ, and 
agrees to pay it, oyer to the creditor, but fails to 
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do so, defendant, after being again sued and pay¬ 
ing the money to the creditor, may, without previ¬ 
ous demand, recover the money paid to the officer. 40 * 
It has also been held that, where an officer has sold 
property levied on under execution for more than 
sufficient to satisfy the debt and costs, no demand 
is necessary to entitle the execution debtor to sue 
him for the surplus. 41 Where demand is neces¬ 
sary, an action of debt on a sheriffs official bond* 
for money collected, and a nonsuit therein, is a 
sufficient demand to enable plaintiff to sustain an 
action on the case for the same cause of action. 42 

Money collected by deputy . Where money has 
been collected by a deputy, a demand on either the 
deputy 43 or the sheriff, where the deputy has gone 
out of office and left the state, 44 is sufficient to sus¬ 
tain an action against the sheriff. 

Liability for interest dependent on demand . A 
sheriff cannot be charged with interest on money 
collected by him until a demand has been made on 
him for such money. 45 

k. Necessity for Order of Court as to Payment 

An order of court requiring a sheriff or constable to- 
pay over money in his possession is necessary in order to 
make him liable for a failure so to do, where there is a 
contest between claimants as to the right to the money 
or where he is required by law to retain it until the 
court has made an order for its disposition. 

Where a contest arises between creditors as to 
the priorities of their respective liens on a fund col¬ 
lected by the sheriff under attachment or execution,, 
the officer is not liable for failure to pay over such 
fund until he has been ordered to do so by the 
court, and has failed to comply with such order. 46 
So, where the sheriff is required by law to retain 
the proceeds arising from a sale of perishable prop¬ 
erty held under attachment, made by order of the 
court during the pendency of the action, subject to 
the order of the court after the final judgment m 
the action, a sheriff cannot be sued for the proceeds 
of such property until the court has made an order 
for the disposition thereof 47 , 


81. Ala—Grace v. Wooley, 174 So. 
799, 27 Ala.App 464, oertiorari de¬ 
nied 174 So. SOI, 234 Ala. 248 

32. Ky—Colter v. Morgan, 12 B 
Mom 278—Grayham 1 v. Washington 
County* C*t, 9' Dana 182.' 

33. Pa.-r-Coinnaonwea^th v. Crevor, 
3 Binn. 121. j * i 

34. iLa—v.,’ •6egil, 'l0 So 2<1 

692, 20f La 890., , , 

35. N^Yj-^HMbo* V. * tKerr, 59 3ST Y> 

224. ,'h I 1 

57,C.Jviv8,7j0 not$r83u u< / / ..ift 
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for failure to collect see supra § 
92. 

36. Ark.—Governor v. Pleasants, 4 
Ark 193. 

57 C.X.p 879 note 84. 

37. S.C.—Sims v. 1 Anderson, 19 SC.L 
394 

38. K C.—State v Mcjntosh, 31 N C 
307. 

57 ; C J. p 879 not^ 86, , / f \ 

39. Ky—Commonwealth v. Bartlett, 
7 J.JMarsh 161—Canterberry 

, * Ctoimhbnwealth, 1 Dana 415. ’' / ’ f2 , 

40. Me —-Steele v. Putney, 15 , |Me. 

i 327. , * v . I 


41. Mich—Munger v. Sanford, 107 
N.W. 914, 144 Mi oh. 323. 

42. N.C —Fagan v. Williamson, 53" 
NO 433. 

43. N.C.—Lyle v. ' Wilson, 26 M.C. 
226. ’ , 

44. Mass—King v. Rice, 12 Cush. 
'161.’ 

45. Pa—Hantz v. York Bank, 21 Pa. 
291. 

57 C.J. p 880 note 95. 

46. Mo—State v. Hickman, 51 S.W 
,680. 150 Mo 626 

47. Ark.—Yell v. Lawson, 7 Ark. 
352. 
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Money due from outgoing sheriff on final settle¬ 
ment . An action for balances found due from an 
outgoing sheriff in his final settlement cannot be 
maintained until he has been served with an or¬ 
der directing him to turn over such balances to his 
successor. 4 * 

1 Effect of Reversal of Judgment 

A sheriff who has collected the amount of an execu¬ 
tion and paid the money over to, or on the order of, the 
plaintiff is not liable for such amount in the event the 
judgment is reversed. 

An officer who has collected the amount of an 
execution and paid the money over to, or on the or¬ 
der of, plaintiff is not, m case the judgment is 
reversed on appeal, liable for such amount to de¬ 
fendant 49 or to a garnishee from whom the money 
was collected. 50 Where one member of a firm con¬ 
fessed a judgment against himself and his copart¬ 
ner, and execution was issued thereon, and the part¬ 
ners paid the amount to the sheriff after a levy on 
partnership property, and subsequently the judg¬ 
ment was reversed as to the partner who was not a 
party to it, plaintiff m execution was held entitled 
to recover of the sheriff the amount received by 
him on the execution. 51 

Notice of appeal . A sheriff who has been given 
notice that an appeal will be taken from a court 
order directing him to pay money in his possession 
to a specified person has been held liable if he 
pays it as directed before the appeal has been dis¬ 
posed of either by prosecution or abandonment. 52 

§ 92. Default or Delay in Collecting 

A sheriff or constable is liable for money which, 
through his negligence, he fails to collect. 

A sheriff or constable who negligently fails to 
collect money which he might have collected is 
liable therefor, 53 but under some statutes a demand 
within a certain time is essential to fix such liabil¬ 


ity. 54 An officer who undertakes to collect money 
but fails to take any steps for that purpose for an 
unreasonable time is liable for such negligence. 55 
Where property levied on under an execution is re¬ 
plevied and thereafter judgment in the replevin 
proceeding is in favor of the sheriff, it is the duty 
of the sheriff to institute an action on the replevin 
bond where the property replevied on is not re¬ 
turned to him, and where he fails to do so he is 
liable for the amount of the debt for which the 
execution was levied. 56 

A sheriff has been held not liable for the amount 
of a bid above the judgment, where it was the 
result of a mistake made in the computation of 
interest and no part of such amount was ever paid 
to the sheriff. 57 In a proceeding against a sher¬ 
iff for his failure to collect out of partnership as¬ 
sets or property the money due on a judgment 
against a partner recovered by an individual credi¬ 
tor, it is competent for the sheriff to prove the in¬ 
solvency of the partnership. 58 

§ 93. Distribution of Proceeds of Sale 

A sheriff or constable is liable for his failure to dis¬ 
tribute properly the proceeds of sales made by him. 

A sheriff or constable in distributing or paying 
over the proceeds of sales made by 'him must at his 
peril see that each person entitled to share in such 
proceeds receives the amount to which he is en¬ 
titled, failing m which he is liable to the person 
injured by his default, 59 although his action may 
have been based on the belief that the writ under 
which the party whom he failed to pay claims was 
invalid. 60 It is a clear breach of duty for which a 
sheriff is liable to suffer the attorney for plaintiff 
to take into his hands the proceeds of a sale and 
to deal with, and dispose of, them at his pleasure, 
and at a time most suitable to his convenience, 51 
at least in case of partition or other sale where 
several persons are entitled to share m the pro- 


48. W.Va—State v Turner, 100 S 
E 294, 84 WVa. 485—State v Car- 
fer, 97 SE 825, 83 W.Va. 331. 

49. Ill.—Elliott v. Sneed, 2 Ill 517 
Pa —Commonweal tli v. Rogers, 

Brightly 450 

50. Ill—Elliott v Sneed, 2 Ill 517. 

51. Pa—Harper v. Fox, 7 Watts & 
S. 142 

52. Ill—Greene v. Toman, 54 N.E 
2d 230, 322 Ill App 179 

53. Ga—Boyles v. State Bank, 22 
SE 582, 96 Ga 796. 

57 C.J p 870 note 44. 

54. Ky—Walters v. Chinn, 1 Mete 
499 

57 C.J. p 871 note 45. 


r Necessity for demand generally see 
supra § 91 J. 

55. N C —Lipscomb v Cheek, 61 N. 
C 332 

57 C J p 871 note 47. 

56. N V —Swezey v. Lott, 21 N.Y. 
481, 78 AmD. 160. 

57. S D —First Nat Bank v. Bowe, 
273 N W. 4, 65 SB. 255 

58. Ala—Wilson v. Strobach, 59 
Ala 488 

59. Neb.—Bowman v. Nelson First 
Nat. Bank, 54 N.W 124, 36 Neb 
117. 

57 CJ. p 873 note 94. 
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Necessity for order of court see su¬ 
pra 5 91 It 

Surplus after payment of lien, 

A judgment creditor purchasing at 
execution sale subject to existing 
lien could recover judgment against 
constable for alleged conversion of 
proceeds remaining after payment of 
the prior lien and expenses of sale, 
notwithstanding the judgment credi¬ 
tor had not caused levy to be made 
on the surplus remaining in the con¬ 
stable’s hands —Siccardi v. Caruso, 
198 A. 370, 120 N.J.Law 111. 

60. Mass—Felton v. Wadsworth, 7 
Cush. 58 7. 

61. N Y.—Van Tassel v. Van Tassel, 
31 Barb. 439. 
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ceeds. 62 However, where, of several attachments 
levied on property, some are prior to and some sub¬ 
sequent to a mortgage covering only a part of the 
property, and executions m all the attachment cases 
are delivered to the sheriff without special direc¬ 
tions, he is not bound so to sell the property attached 
and so apply the proceeds as to satisfy all the execu¬ 
tions, if he can, without regard to the right of the 
mortgagee, and if the method adopted by him is 
legal he incurs no liability to execution creditors 
who remain unpaid, although he might by proceed¬ 
ing in a different manner have secured payment for 
them to the exclusion of the mortgagee. 63 

Proceeds on foreclosure of mortgage on home¬ 
stead Where a debtor's homestead was sold by a 
sheriff under mortgage foreclosure, the sheriff was 
not liable for failure to apply an excess arising on 
the sale on an execution in his hands against the 
mortgagor, and for delivering such excess to the 
mortgagor, 64 unless the sheriff knew when he 
turned over the money to the mortgagor that he 
did not intend it for reinvestment in another 'home¬ 
stead. 66 

Proceeds of sale of property not belonging to 
debtor . A sheriff who, having received an indem¬ 
nity bond, sells property on execution is liable to 
the execution creditor for the proceeds, although 
the execution debtor does not own the property. 66 

Distribution prior to return day A sheriff who 
distributes the proceeds of an execution sale prior 
to the return day of the writ does so at his own 
risk and peril. 67 Thus a sheriff who makes distribu¬ 
tion prior to the return day of the writ is liable 
therefor, if at that time he knew the execution 
debtor was insolvent and if an involuntary petition 
in bankruptcy was filed against the execution debtor 
and a restraining order served on the sheriff prior 
to the return day of the writ and at a time when 


payment of the check by which distribution was 
made could have been stopped; 68 but a sheriff's dis¬ 
tribution of the proceeds of a sale under process 
prior to the return day of the writ is lawful and 
he is not liable to the debtor’s trustee ill bankruptcy 
for the amount thereof, at least on summary pro¬ 
ceeding, where, at the time the distribution of the 
proceeds was accomplished, there was no other 
execution in the sheriff's hands, no bankruptcy pe¬ 
tition had been filed against the execution debtor, 
and there was no fact or circumstance to warn the 
sheriff of a conflicting claim to the money, 69 and no 
liability arises against the sheriff even though the 
debtor is adjudicated a bankrupt on the return date, 
of the writ. 70 

§ 94 . - Relief from Liability 

A sheriff or constable who acts In good faith is not- 
liable for paying the proceeds of a sale to a claimant who 
was apparently, although not really, entitled thereto, or 
for failing to pay a claimant of whose prior claim he did 1 
not have proper and sufficient notice. 

Where the sheriff or constable acts in good faith, 
he is not liable for paying the proceeds of a sale to. 
a claimant who was apparently, although not really, 
entitled thereto, 71 or for failing to pay a claim¬ 
ant of whose prior claim he had no notice and was 
not chargeable with notice, 72 unless such claimant 
has been prejudiced by the officer's distributing the 
proceeds before the proper time; 73 but if the offi¬ 
cer had notice of the claim he will be liable. 74 
Where the property sold was not subject to a certain 
debt, the creditor cannot hold the sheriff liable for 
not applying the proceeds thereto. 76 A person can¬ 
not hold the sheriff liable for not paying over to him 
a part of the proceeds which he was not entitled to. 
receive 76 or for failure to apply the proceeds of a 
sale to his debt where the debt has since been sat¬ 
isfied. 77 


62. NT—Van Tassel v. Van Tassel, 
supra. 

57 C.J p 874 note 97. 

63. Hass —Laflin v. Willard, 16 
Pick. 64, 26 Am.D 629 

64. Mo—State v. Hull, 74 S.W. 888, 
99 Mo App 703 

57 C J. p 874 note 99 

65- Mo.—State v Hull, supra. 

57 C.J. P 874 note 1. 

66- N.J.—Adams v. Disston, 44 N.J. 
Law 662 

67. Del—Ableman v. Conoway, 199 
A. 278, 9 W W Harr. 324 

Pa.—'Summit Motor Co v Modern 
Tire JRepair Shop, 141 A. 647, 293> 
Pa 33 , . 

Discretion as to time of distribution 
of proceeds see supra § 48. 


Bisk of proper distribution 

Sheriff m making distribution of 
proceeds of execution sale prior to 
return day of writ assumes risk of 
proper distribution.—Smith v. Cham¬ 
berlain, 200 A. 610, 132 Pa.Super. 115. 

68. Pa—'Summit Motor Co v. Mod¬ 
ern Tire Repair Shop, 141 A 647, 
293 Pa. 33. 

Right of trustee in bankruptcy to 
proceeds of sale see Bankruptcy § 
255 

69. Del—Ableman v. Conoway, 199 
A. 278, 9 W W Harr 324 

70. Pa—Smith v. Chamberlain, 200 
A 610, 132 Pa Super. 115. 

71# SC —Burnett v Gentry, 11 S.E. 

96, 32 S.C. 597. 

57 C.J. P 874 note 5. 
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Payment to wrong person generally 
see supra § 91* g. 

72. Neb—Downing v Overmire, 55 
N.W 880, 37 Neb 412. 

57 C J. p 874 note 6 

73- Ohio—Doll v Barr, 50 NE 434, 
58 Ohio St. 113. 

57 C.J. p 875 note 7. 

74. SC—State v. Boles, 18 6 C 534. 

57 C J p 875 note 8 

75. Ky.—Staton v Commonwealth, 
2 Dana 397. 

57 CJ p 875 note 9. 

76. La.—Adams v. Duprey, 8 Mart, 
NS, 470 

57 C.J. p 875 note 10. 

77. N.J.—Strong v Linn, 5 N J.Law- 
799. 

57 C J. p 875 note 1L 
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A sheriff who applies the proceeds of property 
seized to the judgment of a junior attaching credi¬ 
tor may avoid liability to the senior attaching credi¬ 
tor by showing that his judgment was fraudulently 
obtained, 78 but a sheriff who is sued for his fail¬ 
ure to apply on an execution the proceeds of at¬ 
tached property cannot defend on the ground that 
the judgment was erroneous if the judgment debt¬ 
or has given a release of errors therein 79 It has 
been held that, where a lien creditor purchases land 
at execution sale, for a price greater than the 
amount of the lien, the reading of the sheriff’s re¬ 
turn in open court, and acknowledgment of his deed, 
without objection, does not relieve him from liabil¬ 
ity for wrongful distribution of the proceeds of 
sale over and above the amount of the lien. 80 How¬ 
ever, under a statute authorizing a sheriff to dis¬ 
tribute the proceeds of a sale of real estate under 
process in accordance with a schedule of distribu¬ 
tion attached to his return and read in open court on 
a day fixed by the court where such schedule of 
distribution is not questioned or disputed within a 
reasonable time as fixed by the court, a sheriff who 
makes such a distribution is not liable to a claim¬ 
ant who did not previously record his lien or give 
notice of his claim at the sale or before distribu¬ 
tion of the proceeds. 81 

Refusal of proper offer of payment.* Where an 
•officer has in his hands the proceeds of several ex¬ 
ecutions, but not enough to satisfy them, and one 
of the creditors, entitled only to a small part, de¬ 
mands the whole or none, and refuses the officer’s 
offer of more than his proportion, such creditor 
cannot recover, 82 and the officer is not bound to 
show that he 'had the money with him when he 
made the offer. 83 

Direction of party. Where a person entitled to 
receive part of such proceeds directs the sheriff to 
pay the money to another person who is not en¬ 
titled to receive it, he cannot hold the sheriff liable 
for so doing 84 


Necessity of injury to complainant. A sheriff 
who, after satisfying the creditor under whose 
process property is sold, applies the surplus to 
subsequent general mortgages binding on the debt¬ 
or thereby incurs no liability to the debtor, since 
the latter is not thereby prejudiced. 85 

§ 95. Failure or Refusal to Pay Over Money 

A sheriff or constable is liable for money in his 
possession in his official capacity which he refuses or 
fails to pay over to the person or persons entitled to it 

A sheriff or constable who has made the money 
on a writ placed in his hands, or is otherwise in 
possession of money m his official capacity, is lia¬ 
ble for the amount if he fails or refuses to pay it 
over to the person or persons entitled thereto, 86 
in the absence of a valid excuse for such failure 
or refusal, as considered infra § 96. So an officer 
who receives money or a draft from a garnishee m 
garnishment proceedings is liable in damages for 
•returning it to the garnishee without authority 87 

Where sale not made by levying officer. An offi¬ 
cer who levies execution and procures another offi¬ 
cer to sell is liable for the failure of the latter to 
pay over the proceeds of sale to the execution plain¬ 
tiff. 88 

Proceeds of property sold under mesne process. 
Where property seized on mesne process is sold 
before judgment, the sheriff is not in default or lia¬ 
ble for not paying over the proceeds of such sale 
to the party at whose instance the process issued un¬ 
til the court has ordered him to do so, 89 and under 
some statutes a sheriff cannot be required to pay 
over such money, or be held liable for failure to do 
so, until final process has issued. 90 

§ 96. -Particular Matters Affecting Lia¬ 

bility 

a. In general 

b. Right of, or payment to, another per¬ 

son in general 


78. Mass —Pierce v. Jackson, 6 
Mass. 242 

*79. Mass—Hill v. Keyes, 10 Allen 
258. 

80. Pa —Commonweal tli v. Robin¬ 
son, 7 Kulp 253. 

-81. Pa,—Cunningham v Asher, 182 
A. 78, 120 Pa Super. 121 
Insurer of sheriff could not recover 
money paid in settlement of unen¬ 
forceable claim for sheriff's wrongful 
.distribution of proceeds of mortgage 
-foreclosure sale from distributee of 
-proceeds on theory- of unjust enrich¬ 
ment, where payment was voluntary. 
—Cunningham v. Asher, supra. 


82. NC—State v. Fair, 46 N.C. 173. 

83. K C —-State v. Fair, supra. 

84. Ga.—Fitts v. Johnson, 22 Ga. 
307. 

Directions of party or attorney gen¬ 
erally see supra § 54. 

85. La.—Powell v. Kellar, 5 Rob. 
272. 

88. Fla—-Walling v Carlton, 147 So 
236, 109 Fla. 97 

Mo.—State ex rel. Karnes v. Poole, 
App., 72 S.W.2d 803. 

N.J.—Siccardi v. Caruso, 198 A. 870J 
120 N.J Law 111 
57 C J. p 875 note 20. ’ 1 
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Payment to wrong person see supra 
§ 91 g. 

Penalty for failure or refusal to pay 
over money see infra § 173. 

87. Iowa.—Gutschenritter v Whit¬ 
more, 139 3ST.W. 567, 158 Iowa 252 

88. Tenn.—Cook v. Smith, 1 Yerg. 
148. 

89. Mo.—State v Hickman, 51 S.W. 

, 680, 150 Mo. 626. ( 

90. TJ S.—Sabin v. Barnett, C.C. 
Wash., 79 F. 947. error dismissed 
82 F. 1005, 27 C.C.A 685. 

57 C.J. p 876 notie ‘25. 
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§ 96 


c. Claim by third persons; attachment or 

garnishment of money 

d. Recovery against officer for selling 

property 

a. In General 

A sheriff or constable Is not liable for failure or re¬ 
fusal to turn over money where he is not in default or 
where the person claiming it is not entitled thereto; but 
he is liable to the person entitled thereto for all money 
collected under color of his office, whether or not he was 
jn fact authorized to collect ft, and even though the 
process or the judgment on which it issued was In fact 
invalid. 

An action will not lie against a sheriff or con¬ 
stable for his failure or refusal to turn over mon¬ 
ey where he is not in default 91 or where the per¬ 
son claiming the money is not entitled thereto. 92 
On the other hand, he is liable for all money col¬ 
lected under color of his office, whether or not 
he was in fact authorized to collect it; 93 and even 
though the process 94 or the judgment on which it 
issued 95 is in fact invalid, if the officer treats it as 
valid, for the purpose of collecting the money for 
plaintiff from his debtor, he cannot treat it after¬ 
ward as invalid and withhold the money. Where a 
sheriff is authorized under certain circumstances 
to sell attached property without obtaining an or¬ 
der therefor, he is estopped in a proceeding against 
him to account for the proceeds of property so 
'Sold to set up that the sale was not properly made 
.and therefore claim that he is not liable to account 
for the money. 96 

Various circumstances have been held sufficient 97 
or insufficient 98 to excuse an officer for failure or 
refusal to pay over money. It is no excuse for 
-the failure of an officer to pay over money collected 
under final process that he retained the money 
merely because defendant in execution insisted on 
its application to some other debt 99 or because he 
•desired the direction of the court as to the applica¬ 


tion thereof. 1 The fact that an execution issued 
for a smaller sum than that for which judgment 
was rendered furnishes no excuse for the sheriff 
who 'has collected it for failing to pay to the credi¬ 
tor the money so collected, 2 and an injunction 
against paying out a portion of a fund does not ex¬ 
cuse the officer’s failure to pay out the remain¬ 
der. 3 The fact that the person entitled to money 
in the sheriff’s possession has once refused to re¬ 
ceive the money does not relieve the sheriff from 
liability if the person entitled to the money subse¬ 
quently demands it and he refuses to pay it over. 4 
However, an officer who releases a levy on receiving 
the money to cover the amount of the execution, 
and agrees that such money is held subject to the 
disposition of the “matter” according to law, is 
not liable to return such money to the execution 
defendant after an appeal has been taken, which 
is dismissed for failure to file a sufficient appeal 
bond. 5 

Receipt of money after return day of writ . A 
sheriff who receives money on an execution after 
the return day is not liable therefor to the execu¬ 
tion plaintiff in his official capacity 6 although he is 
personally liable for the amount. 7 

Recovery of judgment against deputy . It has 
been held that, since a sheriff and his deputy are 
jointly and separately liable to the execution credi¬ 
tor for moneys collected by the deputy, a recovery 
of a judgment against the deputy is no bar* to an 
action against the sheriff while 1 such judgment re¬ 
mains unsatisfied. 8 

b. Right of, or Payment to. Another Person in 
General 

Ft Is a good defense to an action against a sheriff for 
not paying over money to a certain person that such 
money has been rightfully paid to another. 

It is a sufficient answer to an action against a 
sheriff for not paying over money to a certain per- 


■01- Pa—Mylln v. Ransley, 73 Pa. 

Super 554. 

57CJ.P 878 note 57. 

-92. Cal—Gamble v. Biscailuz, 84 P. 

2d 178, 29 Cal App.2d 238. 

67 C J p 878 note 58. 

•Garnishment of judgment after as¬ 
signment 

Where a judgment was assigned by 
’the judgment creditor, a shenil who 
paid the money collected on the judg¬ 
ment to the (assignee was not liable 
to a person having a claim against 
the judgment creditor because of a 
garnishment served on .the judgment 
•debtor after the judgment t*ad>heen 
Assigned—Gamble v. Biscailuz, su- 


93. Fla.—Walling v Carlton, 147 So. 
236, 109 Fla. 97. 

94. Mo —State ex rel Karnes v 
Poole, App, 72 SW2d 803. 

57 C J p 876 note 27 

Reduction of liability see infra § 97. 

95. Ala—Baker v. Sparks, 81 So 
609, 202 Ala 653. 

96. Ala.—Dane v. McArthur, 67 Ala. 
448. 

97. Ark—Boope County Bank v. 
Hoff, 50 S W* 688, 66 Ark.' 321. 

57 C J. p 878 note 59 

98. Ala,—Ohahdler v. Riddle, 24 So. 
498, 119 Ala. 507. 

57 C.J. p 878 note 60. 

99. Miss—Mackey v. Smith, 7 So. 

222 . 


1. Miss—Mackey v Smith, supra 

2. Vt.—Coburn v. Chamberlin, 31 Vt. 
326. 

3. Ga—Phillips v. Bean, 19 Go. 298 

4. Minn.—Hull v Chapel, 80 N.W 
692, 78 Minn. 6. 

57 C.J. p 878 note 55. 

5. Ill—People v. Peck, 138 Ill App. 
348. 

6. Miss—Edwards v. Ingraham, 31 
Miss. 272. 

57 C.J. P 877 note 45. 

7. Ala—Dean v. Governor, 13 Ala. 
526. 

8. Tenn —Christian v. Hoover, 6 
Terg. 505. 
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son that such money has been rightfully paid to 
another, 9 and a general plea of payment is a prop¬ 
er defense to an action to recover from a sheriff 
the surplus proceeds of an execution sale.* 0 How¬ 
ever, a sheriff who is called on by rule to pay over 
to the execution plaintiff the proceeds of the sale 
cannot set up as a defense inferior liens in favor 
of attaching creditors who, although made parties to 
the rule, do not make such claim for themselves. 11 

c. Claim by Third Persons; Attachment or 
Garnishment of Money 

A sheriff or constable is not liable for failing or refus¬ 
ing to pay over money claimed by a third person where 
the claim is supported by litigation or other legal pro¬ 
cedure, but a mere notice of a claim to the money by a 
third person will not justify a sheriff or constable in 
withholding it from the plaintiff under whose process it 
was received. 

Where the statute provides that the proceeds of 
sales on execution shall be paid into court, or oth¬ 
erwise disposed of as the court or judge may order, 
it requires the disobedience by the sheriff of an or¬ 
der of court, or the judge thereof, to put the sher¬ 
iff in default as to an execution plaintiff, where 
there is a pending action by a third person against 
the sheriff, claiming the property or proceeds of 
the sale thereof on execution. 12 However, a mere 
notice by a third person stating that he holds a 
claim against the execution creditor, and has sued 
out an attachment against him as a nonresident, 
and requiring the sheriff to retain money collected 
until the next term of court, will not justify the 
sheriff in withholding the money from plaintiff un¬ 
der whose process he received it. 13 So, where a 
judgment is assigned and the property sold on ex¬ 
ecution issued at the instance of the assignee, an 
action against the judgment creditor, to which the 
assignee is not a party, together with a proceeding 
in attachment against such creditor, and a notice of 
garnishment served on the sheriff, is no justifica¬ 
tion for the sheriff's refusal to pay over to the as¬ 
signee the proceeds of the execution sale. 14 

Notification not to pay over money . It is no jus¬ 
tification of the failure of a sheriff to pay over 
money collected on execution that he was notified 
not to pay over such money, on the ground that the 


estate of defendant was insolvent, and therefore re¬ 
turned the money into court, and asked direction as 
to its payment, where it does not appear that such 
estate was insolvent in fact or that it had been 
so declared by the probate court before the levy 
of the execution, 15 Similarly, a mere direction 
by an execution debtor to a sheriff not to pay over 
to plaintiff money made dn the execution is not a 
sufficient excuse for not paying it over. 16 So, where 
a sheriff who had sold the interest of one partner 
m the partnership goods, which was brought by the 
other partner, was called on to pay over the pro¬ 
ceeds to the execution plaintiff, he could not excuse 
his default by showing that, some time before, he 
had been notified by one claiming to be a creditor 
of the firm not to pay over such proceeds. 17 

Attachment or garnishment of money . It is no 
defense to an action against a sheriff for not pay¬ 
ing over money collected on execution that such* 
money was garnished in the hands of a deputy sher¬ 
iff, 18 and a service of summons of garnishment on 
defendant in execution will not avail the sheriff 
himself in an answer to a rule against him to show 
cause why he should not pay the money due on the 
execution. 19 

d. Recovery against Officer for Selling Prop¬ 
erty 

A sheriff or constable cannot be held liable for mrt 
paying over money collected by him on the sale of prop¬ 
erty under process where a recovery equal to or exceed¬ 
ing the amount of the execution has been fciad against 
him for selling the property. 

A sheriff or constable cannot be held liable for not 
paying over money collected by him on execution,, 
where a recovery has been had against him for 
selling the property, by the sale of which the mon¬ 
ey collected by him was made, and such recovery 
equals or exceeds the amount of the execution, 20 ' 
and this is true although the execution plaintiff on- 
the delivery of the process executed a bond of in¬ 
demnity to the officer who sued thereon 21 How¬ 
ever, a party who elects to proceed in an action of 
trespass against an officer for selling his property 
under void process, and recovers therein, is pre¬ 
cluded from bringing suit against the officer for 


9. Cal—Gamble v. Biscailuz, 84 P.2d 
178, 29 Cal App 2d 236. 

57 C J p 876 note 30. 

10. Ind.—State v. Early, 81 Ind 540 
57 CJ p 876 note 32. 

11. La—Chase v. Bell, 32 La Ann 
460. 

12. Mo —State v. O'Neill, 90 S W 
410, 114 Mo App. 611. 

13- Ga—Smith v. Wade, 64 Ga, 116 
—Strickland v. Smith, 53 Ga. 79. 


14- Ohio—Mosholder v Culbertson, 
134 NE 654, 103 Ohio St. 489 
57 C J P 877 note 36 

15. Miss—Trotter v. Parker, 38 
Miss 473 

16. SC—Walker v Kennerly, 37 S. 
CL. 64 

17. S C —Hooks v. Byrd, 44 S C.L 
120 

57 C J p 877 note 39. 
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18. Colo—Tate v. People, 40 P. 471* 
6 Colo App 202 

^7 C.J. p 877 note 43. 

19. Ga.—Cowart v. Chaffee, 51 Ga. 
606. 

20. NT—Newland v. Baker, 21 
Wend. 264 

21. N.T —Newland v. Baker, supra. 
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an admitted balance remaining m his hands, the 
proceeds of the sale, after satisfying the amount for 
which the process issued. 22 

§ 97. - Extent of Liability 

A sheriff is liable for the full amount of money col¬ 
lected by him which he fails or refuses to pay to the 
person entitled thereto. 

In an action against a sheriff for failure to pay 
over money, he is liable for the full amount col¬ 
lected, 23 or, if he unlawfully extends credit to the 
buyer, for the amount which (he should have col¬ 
lected ; 24 and the damages recoverable are the 
same, whether the action is brought in the name 
of the creditor of record or that of the real owner 
of the judgment. 25 The sheriff, however, is entitled 
to credit for lawful costs and a reasonable sum 
for his expense in taking care of the property prior 
to the sale. 26 In an action against a sheriff to re¬ 
cover the amount of an execution collected by him, 
plaintiff is not entitled to recover as costs fees com¬ 
ing to his attorney on the judgment obtained by him 
for plaintiff on which the executions were issued, 
plaintiff not having paid these fees to the attorney. 27 
Where, m an action against a sheriff for money 
collected by him on an execution m favor of plain¬ 
tiff, it appeared, from the return indorsed by the 
sheriff on the execution, that he had paid part of 
the sum levied to a certain person for rents due 


and demanded for the property where the goods 
seized were located, it was held that the sheriff must 
be deemed to have paid the rent in plaintiff's behalf 
and for his benefit, and plaintiff was entitled to 
recover no more than the residue of the sum levied 
after deducting the amount paid for the rent. 28 

Receipt of depreciated currency by officer. An 
officer proceeded against for failure to pay over 
money collected cannot reduce his liability by show¬ 
ing that the payment was received by him m a de¬ 
preciated currency. 23 

§ 98. Delay in Paying Over Money 

A sheriff is liable for the damages caused by an im¬ 
proper delay in the payment of money in his possession to 
the person entitled thereto. 

A sheriff may be held liable for an improper 
delay in paying money in his hands to the person 
entitled thereto, 30 and if the money has m the 
meanwhile depreciated he may be compelled to pay 
other and good money. 31 However, he is guilty of 
no breach of duty and incurs no liability by failure 
to pay over money before the return day of the 
process under which it was collected. 32 If both 
plaintiff and defendant consent that the sheriff sell 
property levied on on credit, they cannot complain 
that he does not pay the proceeds immediately on 
the sale. 33 


G. LIABILITIES ARISING OUT OF TAKING BOND OR SECURITY 


*§ 99. Failure to Take Bond 

Where it is the duty of a sheriff to take a bond for the 
protection of a person and he acts without exacting such 
ttoond, he becomes liable for the resulting damage. 

Where it is the duty of a sheriff to take a bond 
for the protection of a person before taking certain 


steps and he takes such steps without exacting such 
bond, he thereby becomes liable for the resulting 
damage. 34 So, where an officer fails to take a 
bond from plaintiff in replevin, as required by stat¬ 
ute, he becomes liable to defendant as a trespasser if 
he takes the property from his possession. 35 How- 


=22. NY—Clarke v. Hallock, 16 
Wend, 607 

23. Ky—Hudgin v. Warner, 9 Dana 
196 

Vt—Bradley v Chamber lain, 31 Vt 
468 

Interest see supra § 91 l 
liability to third-party claimant 
Holder of one of a series of mort¬ 
gage notes who intervened in foreclo¬ 
sure action and was granted prefer¬ 
ence in payment out of proceeds of 
sale of mortgaged property, under 
judgment directing sheriff to pay 
third opponent's claim in full With 
costs and interest until definite judg¬ 
ment had been rendered on question 
-of priority, was entitled to recover 
from sheriff full amount of the judgT 
-ttnent including interest from date of 
sale —Cason v. Cecfil, 10 So 2d 692, 
: 201 La. 890. 


24. Ala.—Grace v. Wooley, 153 So 
659, 26 AlaApp 83 

25. Vt—Bradley v. Chamberlain, 31 
Vt. 468 

26. Ala—Grace v. Wooley, 153 So 
659, 26 AlaApp. 83 

Storage charge 

Where the property was stored 
prior to the sale, the sheriff is enti¬ 
tled to an allowance of a reasonable 
storage charge —Grace v. Wooley, 
supra. 

27. Pa—Pontius v. Commonwealth, 

■ 4 Watts & S 52. 

28. NY—Griffith v. Ketchum, 12 
Johns. 379. 

29. Tenn—Rigsby v. Walter, 7 
Coldw 147. 

57 C J P 878 note 67. 

Liability generally for accepting pay¬ 
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ment in depreciated currency see 
supra § 91 b 

30. SC.—Wallace v Graham, 47 S. 
C.L 322. 

31. S C.—Wallace v. Graham, supra 

32. Mo—State v. Muir, 24 Mo. 263. 
57 C J. p 878 note 70 

33. Ohio.—Langdon v. Summer, 10 
Ohio St. 77 

34. Ala—Harbin v. O’Rear, 121 So. 
547, 219 Ala. 173 

57 C.J p 880 note 4. 

Liability on official bond see infra S 
189 

Summary remedies against officer for 
failure to take bond see infra § 
168. 

35. Me—Williams v. Dunn, 115 A. 
276, 120 Me 506. 
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ever, a sheriff cannot be held liable in damages for 
failure to take a bond from a defendant arrested 
on civil process, unless plaintiff shows that he re¬ 
covered judgment in the action in which the arrest 
was ordered 36 Where, under the statute, the officer 
making a levy under an execution may take a de¬ 
livery bond, his failure to take such bond places the 
risk as to the property on him, and, where such 
property is not forthcoming on the day of sale, he is 
personally liable to the execution creditor. 37 

In bail trover, if the officer fails to take bail from 
defendant, he is liable to plaintiff for the resulting 
damage. 38 Where there is more than one defendant, 
and the sheriff takes a bond from defendant who 
has possession of the property, he is not liable for 
failure to take bond from the other defendants. 39 

§ 100. Failure or Refusal to Deliver or Re¬ 
turn Bond 

A sheriff may be liable for failure to deliver or return 
a bond. 

Where a sheriff returns on an original writ that 
he has taken bail, but refuses to deliver the bond, he 
is liable for such default, 40 and a sheriff who fails 
to return a replevin bond 41 or a release bond 42 as 
required by law is liable for the resulting damage. 

§ 101. Acceptance of Insufficient or Defective 
Bond 

a. In general 

b. Insufficient sureties 

a. In General 

A sheriff who accepts a bond which Is defective in 
form or insufficient in amount, and for that reason does 
not afford the proper protection to the person for whose 
protection it is taken, may be held liable for the resulting 
damage. 

A sheriff who accepts a bond which is defective 
in form, and for that reason does not afford the 


proper protection to the person for whose protection 
it is taken, may be held liable for the resulting dam- 
age, 43 notwithstanding such person has failed sea¬ 
sonably to take advantage of the defect. 44 How¬ 
ever, where the officer takes and returns with his 
writ a sufficient replevin bond, the fact that an im¬ 
perfect bond is also found among the papers, even 
if placed there by the officer, will not render the good 
bond void, or make him liable for a failure to take 
a sufficient bond. 45 Where it becomes the duty of 
a sheriff to take a bond conditioned in a particular 
manner, he is liable if he accepts a bond conditioned 
otherwise. 46 

Bond not conforming to statute . Where the stat¬ 
ute makes it the duty of sheriffs to collect fines, the 
taking of a bond not in conformity with statutory 
requirements does not acquit the sheriff of liability 
for a fine adjudged against a prisoner in his cus¬ 
tody, 47 and this is true, even though the bond taken 
is valid as a common-law bond. 48 So, if an officer, 
indemnified by an execution creditor, is protected 
only by the delivery bond of a claimant of the 
property levied on and advertised for sale under an 
execution for the debt of another, and such bond, 
although good as a common-law obligation, is in¬ 
valid as a statutory forthcoming bond, and the officer 
permits the possession of the property to remain un¬ 
disturbed, so that it is not produced for sale, he is 
liable in damages to the execution creditor, 49 even 
though such creditor approved claimant’s bond be¬ 
fore the acceptance by the officer. 50 

Bond with forged signatures . An officer who is 
lawfully directed to arrest a defendant is answerable 
to plaintiff, if he takes a bail bond to .which the 
sureties’ names are forged, and thereupon discharges 
defendant from custody. 61 

Bond in insufficient amount . Where the sheriff is 
invested with the power to determine the amount of 
a bond to be taken by him in the course of his duties 
or the amount of the bond is fixed t?y statute, he is 


36. SC—Lyles v Bolles, 8 S C. 258. 
Tenn—Nelson v. Williams, 4 Hayw 

161. 

37. US.—Campbell v Pope, Super 
Ark, 4 F.CasNo 2,365a, Hempst. 
271. 

38. Ga—Everett v American Se¬ 
curity Co, 158 S.E 526, 172 Ga. 
683—First Joint Stock Land Bank 
v Pitts, 173 SE. 732, 48 GaApp. 
805. 

57 CJ. P 880 note 8. 

39. Ga.—Kimball v. Smith, 72 S E 
163, 9 Ga-App. 790. 

40. Mass —Seeley v. Brown, 14 Pick. 
177. 

57 C J. p 881 note 10. 


Mitigation of damages see infra 5 
105. 

41. Ill.—Robinson v People, 8 I1L 
App. 279. 

42. La —Raziano v Clancy, App , 23 
So.2d 776, rehearing refused 24 So. 
2d 402. 

43. Ala.—Campbell v Tucker, 154 
So 821, 23 Ala.App. 100, certiorari 
denied 154 So. 825, 228 Ala. 658— 
Livings v. Barnes, 137 So. 44, 24 
Aid App. 367, certiorari denied 137 
So 45, 223 Ala. 443. 

57 C.J p 881 note 12 

44. Mass —O’Grady v. Keyes, 1 Al¬ 
len 284. 

57 C.J p 881 note 13. 
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45. Ill —Rodrick v. People, 81 Ill. 
App. 121. 

46. Ga—Hardy v. Ppss, 47 SB. 947,. 
120 Ga. 385. 

57 C J. p 881 note 15. 

47. Ark—Wilson v White, 102 S.W. 
201, 82 Ark. 407. 

48. Ark.—Wilson v. White, supra, 

49. WYa.—Sayre v. Kunst, 98 SB. 
559, 83 W.Va 456. 

- 1 i 

50. W.Va -J—Sayre v. Kunst, supra* 

51. Mass.'—-Marsh v. Bancroft, 1 

Mete. 497. . - 



80 C.J.S. 


SHERIFFS AND CONSTABLES 


§ 101 


liable if he negligently accepts a bond in an insuffi¬ 
cient amount. 52 

b. Insufficient Sureties 

Where a sheriff is required to take a bond with suffi¬ 
cient sureties, he is liable if he willfully or negligently 
accepts a bond with insufficient sureties. 

Where a sheriff is required to take a bond with 
sufficient sureties, he is liable if he willfully or 
negligently accepts a bond with insufficient sure¬ 
ties, 53 or with an improper person as surety, 54 
whether his acceptance is evidenced by a formal ap¬ 
proval in writing, or by merely executing the proc¬ 
ess without a formal approval of the bond; 55 and 
the failure of the sureties to justify is satisfactory 
evidence that they are not qualified, notwithstand¬ 
ing their affidavit to the contrary, attached to the 
undertaking 56 The good faith of the officer will 
not protect him from liability if he has been negli¬ 
gent, 57 and it is not essential to his liability that 
he should have known the sureties to be insuffi¬ 
cient. 58 However, where one of the sureties is suffi¬ 
cient, the officer is not liable, although the other is 
insufficient. 59 

Improper justification. Where the statute re¬ 
quires sureties m replevin bonds to swear that they 
are worth sums amounting in the whole to the pen¬ 
alty of the bond, “over and above all debts and ex¬ 
emptions,the omission of the words “and exemp¬ 
tions” in the oath of one surety renders the officer 
liable as a trespasser ab initio. 60 

Necessity of exceptions . In order to hold the 
sheriff liable for taking a replevin bond with insuffi¬ 
cient sureties, it is not necessary that objection be 
made to their insufficiency, 61 unless the statute so 
requires. 62 

Liability as guarantor of sufficiency. Some cases 
hold that the officer is absolutely liable for the suffi¬ 


ciency of sureties accepted by him, and cannot es¬ 
cape liability by any showing of diligence, 63 but the 
weight of authority is that the officer is not a 
guarantor or insurer of the sufficiency of sureties 
accepted by him, and, if he has acted in good faith 
and exercised reasonable care and diligence to as¬ 
certain their sufficiency, he is not liable if they ulti¬ 
mately prove insufficient. 64 

Insolvency or insufficiency occurring after ac¬ 
ceptance. According to some authorities the sheriff 
is answerable for the solvency and sufficiency of 
sureties accepted by him, not only at the time when 
the bond is accepted, but also at the time when the 
sureties are called on to respond to their obliga¬ 
tions, 65 but, even where this rule is recognized, it 
is conceded to establish a hardship only tolerated 
because of established precedent and not to be ex¬ 
tended to a case not dearly within the precedent, 66 
and the preponderance of authority supports the 
view that, if the sureties were sufficient when they 
were accepted, the sheriff cannot be held liable be¬ 
cause they have subsequently become insolvent or in¬ 
sufficient. 67 

Bond with insufficient number of sureties. Where 
the law requires a certain number of sureties, the 
sheriff is liable if he accepts a bond with a smaller 
number and the bond proves insufficient, 68 although 
the sureties on the bond were apparently sufficient in 
respect of credit and means when the bond was ac¬ 
cepted. 69 

Bond without sureties. Where the .statute re¬ 
quires an officer before exeputing, certain, process ,tp 
take a bond with sureties for, the protection of de¬ 
fendant, he is liable as a trespasser if he accepts a 
bond without sureties, and proceeds with the proc¬ 
ess. 70 So, where a sheriff, on a sale of property on 
credit, accepts a bond without a surety, he is liable 
for the amount of the bond, 71 and the acceptance 


52. Ill—Pickett v. People, 114 Ill. 
App. 188. 

57 C 1 p 881 note 21 . 

53. Ky.—E I. Du Pont De Nemours 
& Co. v. Combs, 56 S W 2d 523, 246 
Ky 802. 

57 C J. p 881 note 22 


54. Va.—Garland V. Lynch, 1 Rob. 
645. 

57 C.J. p 882 note 23. 

55. Mass—Parker v. Young; 75 N. 
E. 98, 188 Mass. 600. 

66 . N.Y.—Hofheimer v.' Campbell, 7 
Lank 157 


57. Neb —ShqlJ v. Barton, 93 N.W. 

58. Mass—Spar hawk, t ^gi^let, 2 


Mas#. 188 
57 c.j: p °° 


882 note 23 




59. Me.—Lord v.,RlckneU, 35 Ma 53. 


60. Wis.—Whitney v. Jenkmson, 3 
Wis 407 

61. Ga—Hartford Accident, etc, Co 
v. Young, 151 S E 680, 40 Ga.App 
843. 

62. Neb —Busch v Moline, etc., Co, 
71 N.W 947, 52 Neb 83. 

57 CJ. p 882 note 32. 

63. Vt.—Middlebury Bank v. Rut¬ 
land, 33 Vt. 414 

57 C.J. p 882 note 33. 

64. R.I.—Andrews v. Paine,'163 A. 
182, 53 R.L 20. 

57 CJ. P'882 note 34. 

65. Pa—Myers v. Clark, 3 Watts & 

S. 535. *'» ,f * .■ ’ 

57 C.J. p 882 note 35. : 

66 . Pa.—Watterson v. PueUhart, 32 

‘ ’ A. 597, 169 Pa 612. 

57 C.J. p 883 note 3)5. , 
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67. Ky.—E. I. Du Pont De Nemours 
& Co v. Combs, 56 SW.2d 523, 246 
Ky 802. 

57 C J p 883 note 37. 

68 . Mass.—Rice v. Hosmer, 12 Mass. 
127. 

57 CJ. p 883 note 40. 

69. Mass—Rice v. Hosmer, 12 Mass. 
127—Long v. Billings, 9 Mass. 479. 

Single surety 

A sheriff who accepts a single sure¬ 
ty where the law requires two does 
sb at his peril, and cannot escape 
liability by showing that the surety 
was sufficient when accepted.—Rice 
v Hosmer, 12 Mass. 127. 

70. Ark.—Wilson v Williams, 12 S. 
W 780, 52 Ark. 360. 

, 57 C J p 883 note 43. 

171. La,—Overton v, Ricord, 2 ,La. 
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of the purchaser’s wife as surety is equivalent to 
taking no surety. 72 

§ 102. To Whom Officer Liable and Condi¬ 
tions Precedent to Liability 

The liability of a sheriff for failure to take a proper 
bond exists only in favor of a party to whom he owed a 
duty m the premises, to whose benefit the bond would 
accrue, and who has been damaged by his default. 

The liability of a sheriff for failure to take a 
proper bond exists only in favor of a person to 
whom he owed a duty in the premises, to whose 
benefit the bond would accrue, and who has been 
damaged by his default. 73 

A sheriff cannot be held liable for the acceptance 
of insufficient sureties until such a judgment has 
been rendered as to charge the bond, 74 or there has 
been such a breach of the condition that the liability 
of the sureties has accrued, 75 and an execution has 
been issued against the sureties and returned un¬ 
satisfied 76 On the other hand, it has been held not 
a prerequisite to an action against an officer who 
has taken insufficient bail that proceedings should 
first be brought against the bail, 77 and that an action 
will lie against a sheriff for taking insufficient sure¬ 
ties on replevin bonds when plaintiff had brought 
one suit on both bonds, which had failed because the 
makers could not be found. 78 

Where, in a suit on a prison bounds bond, a 
court of competent jurisdiction has adjudged the 
bond to be invalid, plaintiff may sue the sheriff with¬ 
out appealing from such judgment. 79 Where a sher¬ 
iff who has seized goods in replevin delivers them 
to plaintiff in replevin, without requiring a sufficient 
bond as provided by statute, the act of delivery is 
an exercise of authority and dominion, which de¬ 
prives the replevin defendant of his property, and 
* furnishes evidence of a conversion sufficient to sup¬ 


port an action against the sheriff without proof of a 
previous demand. 80 

§ 103. Particular Matters Affecting Liability 

A sheriff cannot be held liable for failure to take a 
bond where he was not under a legal obligation to do so. 

Where a sheriff is under no legal obligation to 
take a bond for the benefit of a party, he cannot be 
held liable for failure to take a bond, 81 or, if he 
does take a bond, for the insufficiency of the sure¬ 
ties. 82 An officer cannot be held liable for taking 
insufficient security unless the obligation of seeing 
that the security was sufficient rested on him, and 
he acted on insufficient security when he might 
legally have reframed because of such insufficien¬ 
cy. 83 It has been held that the fact that the prin¬ 
cipal is insolvent does not excuse the officer from 
liability for taking insolvent sureties on a prison 
bounds bond. 84 An agreement by defendant m re¬ 
plevin to discharge a sheriff from liability for non¬ 
justification of the sureties on the replevin bond, 
on his delivery to defendant of the property re¬ 
plevied, has been held void. 85 

Irregularities or defects in bond or in proceedings 
in which given . It is no defense to an action against 
a sheriff for accepting insufficient sureties on a re¬ 
plevin bond that such bond did not run to the proper 
obligee; 86 but, where bail given on mesne process 
is insufficient, the sheriff, when sued for damages, 
may defend on the ground that the writ of scire 
facias was radically defective. 87 

Sufficiency of recourse on bond . Where a bond 
taken by an officer is merely irregular and not void, 
and when recourse to the bond would afford the 
person for whose benefit the bond was taken all the 
relief to which he is entitled, he cannot hold the 
officer liable. 88 So, where the sheriff assigns a 
replevin bond to defendant, suit cannot be brought 


Ann. 805 —Semple v. Buhler, 6 
Mart.N.S, 469. 

72. La.—Semple v Buhler, supra. 

73. Ga—Ford v Perkerson, 59 Ga. 
359. 

57 C.J. p 883 note 46. 

74. Kyv—Edwards-Barnard Co. v 
Pflanz, 73 S W. 1018, 115 Ky. 393, 24 
KyL. 2296. 

67. CJ. p 883 note 48 
Conditions precedent to actions 
against sheriff or constable gener¬ 
ally see infra § 148. 

75. Neb—Shull v. Barton, 93 N.W. 
132, 67 Neb 311. 

57 C.J. p 883 note 49. 

76. Ga.—Hartford Accident, etc., Co 
v. Young, 151 S E. 680, 40 Ga.App. 
843. 


N.C—Wells v. Bourne, 18 S E. 106, 
113 N.C 82. 

77. Mass—Rayner v. Bell, 15 Mass 
377—Young v. Hosmer, 11 Mass. 
89. 

78. Mass—Stern v. Knowlton, 67 N. 
E 869, 184 Mass. 29. 

79. Va.—Hooe v Tebbs, 1 Munf. 501, 
15 Va. 501. 

80. Mass—Parker v. Young, 75 NE. 
98, 188 Mass. 600. 

81. Va—Williams v. Campbell, 1 
Wash. 153, 1 Va. 153. 

82. Me—Mason v. Hutchings, 20 
Me. 77. 

57 C J. p 884 note 57. 
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83. Me.—Chase v. Stevens, 11 Me- 
128 

57 C J. P 884 note 58. 

84. SC —Jones v. Blair, 15 SCL 
281. 

85. NY.—Hofheimer v Campbell, 7 
Lans. 157, affirmed 59 N.Y. 269 

57 CJ. p 884 note 68. 

86. Mass.—Stern v Knowlton, 67 N. 
E. 869, 184 Mass 29 

57 C.J. p 884 note 59. 

87. Vt.—Sherwood v. Pearl, 1 Tyler 
319. 

Irregularities in mesne process as de¬ 
fense m action to hold sheriff liable 
as bail see infra § 108. 

88. Mass.—Glezen v. Rood, 2 Mete- 
490. 

57 C J. p 884 note 61. 
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against the sheriff by the assignee, until judicial 
proof of the insolvency of the obligors in the bond 
is produced. 89 

Attempt to enforce bond . Where a sheriff takes 
an insufficient bond, the person for whose benefit 
the bond was taken does not lose his remedy against 
the sheriff by attempting to enforce the bond, 90 
but, where a replevin bond is in an insufficient 
amount, but the replevin defendant nevertheless re¬ 
sorts to his remedy under the bond, he waives his 
right to hold the sheriff as a trespasser. 91 

Release of surety . The release of a surety in a 
replevin bond by defendant in replevin releases the 
sheriff from liability for taking insufficient se¬ 
curity. 92 

§ 104. Extent of Liability 

The measure of damages for a sheriff's or constable's 
failure to take proper security is the actual loss suffered 
in consequence thereof. 

In accordance with the general rule governing 
damages for a sheriffs or constable's default, the 
measure of damages for failure of the officer to take 
security or for taking insufficient security is the 
actual loss suffered in consequence thereof, 93 in¬ 
cluding sums reasonably expended by plaintiff m en¬ 
deavoring to avail himself of the bond taken 94 
Thus, an officer may escape liability for taking in¬ 
sufficient security where no injury resulted from 
his default. 95 The measure of damages, where in¬ 
sufficient bail or other security is taken, may be the 
amount of the debt, 96 or of plaintiffs judgment 
against the debtor if it represents his actual loss, 97 
or of his judgment against the bail, after deduct¬ 
ing what he might probably be able to collect on it, 
and on his judgment against the principal. 98 So, 
where there is no proof of the insolvency of a debtor 
who has absconded, the liability of an officer for 
failure to take bail is the full amount of the 
debt; 99 but the liability of a sheriff for accepting 


insufficient sureties cannot exceed that of the sureties 
themselves. 1 Where the statute makes the sheriff 
responsible for defendant’s sureties on a redelivery 
bond in replevin, the measure of the liability of a 
sheriff who took an insufficient bond is the amount 
plaintiffs were entitled to recover on such bond. 2 

§ 105. - Mitigation of Damages 

The inability of the debtor to pay the Judgment ren¬ 
dered against him in the suit in which he was arrested 
may be shown in mitigation of damages in an action 
against the sheriff for taking insufficient bail. 

In an action by a defendant in replevin against 
the officer who served the writ for taking an in¬ 
formal bond, by reason of which the suit was dis¬ 
missed, the officer may show, m mitigation of dam¬ 
ages, that the property replevied was, at the time of 
the service of the replevin, and had since femamed, 
the property of plaintiff in replevin, and was m his 
possession. 3 So, in an action on the case against 
the sheriff for taking insufficient bail, it is competent 
for defendant to prove m mitigation of damages the 
inability of the original debtor to pay the judgment 
which has been obtained against him in the suit in 
which he was arrested. 4 On the other hand, it has 
been held that an officer’s liability for taking in¬ 
solvent sureties to a prison bounds bond of a debtor 
arrested on an ad capias satisfaciendum cannot be 
mitigated by showing that the debtor is an insol¬ 
vent. 5 

Failure to deliver bond . Where a sheriff returns 
on an original writ that he has taken bail, but re¬ 
fuses to deliver the bond, he cannot show in miti¬ 
gation of damages that the original debtor is poor 
or insolvent and unable to pay the debt, 6 but he may 
show the insolvency of the bail m mitigation of dam¬ 
ages. 7 

§ 106. - Nominal Damages 

Nominal damages may be awarded where no actual 
damage is sustained. 


89. Pa —Commonwealth v. Bees, 3 
Whart. 124. 

90. S.C.—Bennett v. Brown, 32 SC 
L. 303. 

57 C.J. p 884 note 63. 

91. Me.—Hall v. Monroe, 73 Me 123. 
57 C J. P 884 note 64. 

92. Pa—Myers v. Clark, 3 Watts & 

S. 535 

Vt.—Follett v. Shumway, 33 A. 1067, 
68 Yt. 68 

93. Ill—Robinson y. People, 8 Ill. 
App. 279. 

57 C.J p 885 note 74. 


94. N.H.—Choate v. Stark, 18 NH 

131. 

57 C J P 885 note 75. 

95. Neb—Shull v Barton, 77 NW. 

132, 56 Neb 716, A.S.R. 698—Shull 
v Barton, 79 N.W. 732, 58 Neb. 
741 

57 C J. p 885 note 69. 

96. SC.—Jones v. Blair, 15 S.CL. 
281. 

97. Me—Isenman v. Burnell, 130 A 
868, 125 Me 57. 

57 C.J. p 885 note 77. 

98. NH.—Gernsh v. Edson, 1 NH 
82. 
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99. Vt—Crane v. Warner, 14 Vt. 40. 
57 C J. p 885 note 79. 

1. Ky —Edwards-Bamard Co. v. 

Pflanz, 73 SW. 1018, 115 Ky. 393, 
24 Ky.E. 2296. 

2. Wash.—Magnus v. Woolery, 44 P. 
130, 14 Wash 43. 

3. Mass—Case v. Babbitt, 16 Gray 
278. 

4. Mass —Danforth v. Pratt, 9 Cush. 
318 

57 C.J. p 885 note 84. 

5. S.C—Jones v. Blair, 15 S CL. 281. 

6. R.I —Bradt V. Holden, 12 RX 
335. 

57 C J. P 885 note 86. 

7. R.I.—Bradt v. Holden, supra. 
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In certain cases, where it was made to appear not 
only that defendant was insolvent, but that he could 
be taken on execution at any time, plaintiff has been 
awarded nominal damages only, for the officer’s de¬ 
fault. 8 So, it has been held that, where plaintiff 
in replevin was entitled to possession of the property 
as mortgagee, and title finally vested m him by fore¬ 
closure, defendant in replevin suffered no actual 
damages because of the sheriff’s failure to take bond, 
and could recover only nominal damages for the de¬ 
fault 5 

§ 107. Liability of Officer as Bail 

Under some statutes, an officer who arrests a defend¬ 
ant under civil process, and permits him to go at large 
without bail, or on insufficient bail, or without taking the 
proper steps with respect to the bail bond, may be held 
liable as special bail. 

Under the statutes in some jurisdictions, an officer 
who arrests a defendant under civil process, and 
permits him to go at large without bail, or on in¬ 
sufficient bail, or without taking the proper steps 
with respect to the bail bond, may be held liable as 
special bail 10 Such liability is the same as that of 
the sureties, where a proper undertaking has been 
given, 11 and accrues when, and only when, the offi¬ 
cer’s neglect can, by a proper construction of the 
statute, be held to fall within its terms. 12 Where 
the circumstances are such that the sheriff had no 
power to take bail, he cannot, on a failure to pro¬ 
duce the prisoner, be held as bail; 13 but his lia¬ 
bility is for the escape. 14 So, it has been held that 
the sheriff does not become liable as special bail 
where, after he has committed a debtor on mesne 
process, he permits him to go at large; 15 and a sher¬ 
iff cannot be charged with liability as bail where 
plaintiff furnished the debtor with articles by 
means whereof he made his escape, 16 or where a 
sheriff returns on a writ of capias ad respondendum 
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that defendant broke custody before he reached the 
jail. 17 

Deposit in lieu of bail . Where a sheriff accepts 
a cash deposit from a third person m lieu of bail, he 
is liable as special bail under the statute making 
him liable as such when he fails to take, or takes 
an insufficient, bail bond ; 18 and, where the receipt 
of the deposit is illegal, and the sheriff has admitted 
his liability as special bail by paying the money into 
court, the payor, being m pari delicto with the sher¬ 
iff, cannot recover the amount from him. 19 

Conditions precedent to liability. In order to hold 
a sheriff liable as bail, any statutory conditions 
precedent to the liability of the principal must be 
complied with, such as the issuance of an execution 
against the property of the principal and its re¬ 
turn unsatisfied, or proof that he is a nonresident; 20 * 
but it is not essential to the maintenance of such an 
action that an execution against the body of defend¬ 
ant should be issued and returned unsatisfied. 21 

Necessity of judgment sufficient to charge sure¬ 
ties. Where a sheriff releases a defendant arrested 
on mesne process, on bond being given, he cannot 
be held liable for the failure of the sureties to justify 
on being excepted to, where the final judgment ren¬ 
dered m the case is not such as to charge the sure¬ 
ties. 22 

Exceptions and notice . Where the statute pro¬ 
vides for exceptions to the bond and notice to the 
officer, the officer cannot be held liable as bail, un¬ 
less exceptions are taken in due time, 23 and notice 
given; 24 and there must be a judgment declaring 
the insufficiency of the bail 25 and adjudging that the 
officer stand as special bail. 26 Such a statute has 
been held to require exceptions and notice only 
where the officer takes insufficient bail, but not 
where he fails to take bail, 27 and, where the paper 
returned by the sheriff is so defective and imperfect 


8. Mass.—Nye v. Smith, 11 Mass. 
188. 

57 C.J. p 886 note 88. 

9. Me.—Williams v. Dunn, 115 A 
276, 120 Me. 506. 

10. Miss.—Cooper v. Bivers, 48 So 
1024, 95 Miss. 423 . 

11. NTT—McKenzie v. Smith, 48 N. 
Y 143. 

57 C.J. p 886 note 92. 

12. Miss.—Cooper v. Rivers, 48 So 
1024, 95 Mtea 423. 

57 C J. p 886 note 93 

13. N C—Montgomery v. McAlpin, 
23 N.C. 463. > 

14. NX! —Montgomery v. McAlpin, 
supra. 

Liability for escape generally see In¬ 
fra 5 118. 


15. NC—Buffalow v. Hussey, 44 N 
C. 237. 

16. Tex —Love v. McAlister, 4 
Hayw 65. 

17. N.C.—Hart v. Lanier, lo N.C 
244. 

18. Miss —Cooper v. Rivers, 48 So. 
1024, 95 Miss. 423. 

19. Miss—Cooper v. Rivers, supra. 

20. NT.—Tiffany r. Harvey, 110 N 
E. 625, 216 N.Y. 300. 

57 CJ. p 886 note 3. 

Conditions precedent to actions 
against sheriffs and constables 
generally see infra $ 148. 

21. N.Y.—Gallarati v. Orser, 17 N 
Y. Super. 94, reversed on other 
grounds 27 N.Y. 324. 
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22. N.Y.—Gallarati v. Orser, 27 N* 
X. 324. 

57 C.J. p 887 note 5. 

23. Ala.—Neal v. Gaines, 1 Stew- 
158. 

NC—Watt v. Johnston, 48 N.C 124. 

24. N.C.—Worth v. Winbourne, 52 N. 
C. 431. 

57 CJ. p 887 note 8. 

25. Ky—Dougherty v. Morrison, 1 
KyDec. 267. 

NC—Worth v. Winbourne, 52 N.C. 
431. 

26. NC.—Worth v. Winbourne, su¬ 
pra. 

57 C J. P 887 note 10. 

27. N.C.—Adams vi Jones, 60 1 N.C 
198. 

57 C.J. p 887 note'll, .. ' 



80 C.J.S. 


SHERIFFS AND CONSTABLES 


§§ 107-110 


as to be adjudged not a bail bond, there is a failure 
to take bail within such rule. 28 

§ 108. - Relief from, or Waiver of, Liabil¬ 

ity 

A sheriff is relieved from liability as special bail by 
any plea and method of escaping liability which would 
exonerate bail. 

Since the liability of the officer is the same as that 
of ordinary bail, he is entitled to every plea and 
method of escaping liability which would exonerate 
bail, and every other plea adapted to his peculiar 
situation by way of defense, 29 although, on the 
other hand, it has been held that, where a sheriff 
fails to take bail, he is not entitled to the privileges 
of bail. 30 Just as sureties on a bail bond may be 
discharged from liability by a valid surrender of 
their principal, so a sheriff or constable who, by his 
default, has rendered himself liable as bail may ex¬ 
onerate himself by surrendering the debtor into 
custody. 31 

Irregular judgment or process. A sheriff who has 
become liable as bail cannot escape liability because 
of the fact that the judgment m the original action 
is irregular and erroneous, where it is not void; 32 
and he cannot object that the order of arrest was 
improperly or irregularly granted, 33 or take advan¬ 
tage of irregularities in the execution under which 
the debtor was arrested. 34 

Insolvency of debtor is not a defense to an action 

H. LIABILITIES ARISING OUT 

§ 110. Failure to Make, or Delay in Making, 
Return 

A sheriff or constable is liable If he fails to return a 
process or writ placed in his hands for service or execu¬ 
tion- 


against the officer as bail, 35 although as discussed in¬ 
fra § 119, the contrary is true where the officer 
is sued, not as bail, but for an escape. 

Waiver of liability . It has been held that, where 
a sheriff, liable as bail, has forty days to arrest the 
prisoner, under an execution against his person, and 
plaintiffs attorney directs the sheriff forthwith to- 
return the execution, “Defendant not found,” which 
he does, such direction is a waiver of the sheriff's 
liability as bail. 36 So, it has been held that the fil¬ 
ing of a declaration m chief after receiving notice 
of special bail is a waiver of any objection to the 
sufficiency of the bail, and plaintiff cannot subse¬ 
quently proceed against the sheriff on the ground of 
insufficiency of the bail. 37 

§ 109. - Extent of Liability 

It has been held that a sheriff sued as ball cannot 
show the debtor's insolvency in mitigation of damages. 

It has been held that a sheriff who is proceeded 
against as bail cannot show the insolvency of the 
debtor in mitigation of damages, 38 but, as discussed 
infra § 120, a contrary rule obtains where the sher¬ 
iff is sued for the debtor's escape, and not as bail. 
A statute limiting the damages recoverable from a 
sheriff for escape of a prisoner arrested on mesne 
process, to the amount of damage sustained by the 
aggrieved party, has been held not to limit the lia¬ 
bility of a sheriff as bail for such escape* 33 

\ ( , 

F DUTY TO RETURN PROCESS 

Where a process or writ is placed in the hands 
of a sheriff or constable for service or execution, he 
is liable if he fails to return the process or writ 40 
within the time which is allowed by law for the 
making of his return thereon, 41 and the fact that 


28. N.C.—Adams v Jones, supra. 

29. N.Y—Lewis v Stevens, 93 N.Y. 
67, 4 N.YCivProc 224, % McCarty 
Civ.Proc 460, 66 How.Pr. 525. 

67 C.J. p 887 note 15. 

30. S.C.—Sims v. Tarrant, 11 S.C.L 
123. 

31. N.Y.—Brady Brundage, 59 N.Y. 

310 . . , , 

67 C.J. p 887 note 19. 

32. N.C.—Savage ( v. Hussey, 48 N.<& 

>M»- . ■ 

57 C J. p 887 note 20*’»i t> r l - > t *i 

33. —Bessel v, .Lynch, 44 N.Yj* 

162. .. . i 

34., N.Y.-yPoj^lap y. ^ber^tro; 2& 
liuh 262*, reversed}©!! otj^eir gpounde 
88 N,Y, 611, 2 W-> I 


35* N.Y —Slagle v. Burden, 266 N.Y. 
S. 834, 239 App Div. 104, affirmed 
191 N.E. 559, 264 N.Y. 548. 

57 C.J p 887 note 23 
Mitigation of damages see infra S 
469. 

36. NY—Douglas v Haberstro, 88 
NY. 611, 2 N.YGivFroc. 186. 

Effect of directions ,of party or at¬ 
torney generally see supra § 54. 

37. N Y.—People M . Stevens, 9 

Jbhns. 72. 

38. N.Y.—Slagle v. Btrrden, 266 N. 
,Y.S, 834, 239 AppsDiv. 10,4; affirmed 

i 191 N*!b 559,' 264 NY. 548 
57 C.J. p 888 note 27. 

i • •*. ' * ' 1 ” 

39.. U N.Y.—Buczynski v v. Anderson, 
J 161 N.Y.S. 697, 174 App.Div, 790. 


40. Miss.—Corpus Juris quoted in 

W. T Rawleigh Co v Hester, 200 
So. 250, 253, 190 Miss. 329. 

57 C.J. p 888 note 31. 

Liability for acts of de'puty generally 
see supra § 55. 

Return of process generally see Proc¬ 
ess § 90 et sea. 

Statutes imposing penalty for failure 
te return see infra § 173 et sea* 
Summary remedies against officer for 
failure to return, see infra § 168. 

41. Del.—Ableman v. Conoway, 199 
A 278, 9 WW.Harr. 324. 

Miss—Corpus Juris quoted in W T. 
Rawleigh Co. v. Hester, 200 So. 250* 
253, 190 Miss. 329. 

N.Y.—Q-agen v. Taylor, 246 N.Y.Sl 
347, 231 AppDiv. 830. 

57 C.J. p 888 note 32. 
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a. return is made after the expiration of such time 
does not relieve him of liability for his default; 42 
hut in order to enforce such liability, it must be 
shown that the writ was actually placed m his hands 
for execution, 43 and that he actually failed to re¬ 
turn it on the return day. 44 It is not necessary, 
however, that the officer should have been ruled to 
return the writ, 45 or that he was bound, under the 
instructions given him by plaintiff, to serve it 46 

Liability as trespasser ab initio. It has been held 
that an officer who seizes property under a writ, but 
fails to make return as required by law, becomes a 
trespasser ab initio, 47 and is liable for conversion of 
the property seized, without any demand by the 
owner for its return. 48 

Necessity of injury to party complaining. There 
is authority for the view that a sheriff cannot be 
held liable, 49 even for nominal damages, 50 for fail¬ 
ure to return process at the proper time, unless the 
complaining party was injured by such default; but 
it has also been held that an execution creditor may 
recover nominal damages against a sheriff for neg¬ 
lect to return an unsatisfied execution, although he 
may have sustained no damages in consequence 
thereof. 51 

§111. - Relief from Liability 

As a general rule the liability of a sheriff or constable 
for failure to return a writ within the proper time is not 
absolute, but he will be relieved from liability on a show¬ 
ing of circumstances which excuse his default. 


As a general rule the liability of a sheriff or *con- 
stable for failure to return a writ within the proper 
time is not absolute, but he may be relieved from 
liability on a showing of circumstances which excuse 
his default. 52 It has been held that a sheriff may 
excuse his default by showing that plaintiff in exe¬ 
cution undertook to return the writ and that the 
officer delivered it to him for that purpose, 53 that 
the writ was mislaid and could not be found after 
careful search; 54 that, by mistake, the writ was 
erroneously addressed ; 55 that the writ had been 
abolished by statute before the return day; 56 or 
that the writ was never regularly delivered to him 57 

It has been held that a sheriff or constable cannot 
escape liability for default in the return of process 
on the ground that he had more official business than 
he and his deputies could perform; 58 that he was 
deprived of the services of his clerk because of ill¬ 
ness ; 59 that the delay was due to a mistake as to the 
time for making return; 60 that plaintiff agreed that 
the sale of the property levied on be postponed, 61 
tha t the officer was defendant in the process received 
by him for execution; 62 that he was plaintiffs agent 
for the collection of the debt on which the execution 
was issued; 63 that the property was already held 
under execution by another officer who made no 
claim thereto , 64 or that the writ was received only 
a short time before the return day. 65 Mere indul¬ 
gence, without consideration, by an execution credi¬ 
tor to an officer who has collected the money affords 
him no excuse for failing to make the proper return 


42. Miss —Corpus Jans quoted in 

W. T Rawleigh Co. v Hester, 200 
So 250, 253, 190 Miss. 329. 
S7CJ.P 888 note 33. 

43. Miss —Corpus Juris quoted in 
W T Rawleigh Co v. Hester, 200 
So 250, 253, 190 Miss. 329 

57 C J. p 889 note 34 

44. Ga—Tollmans v. Consumers Fi¬ 
nancing Corp , 48 S.E 2d 684, 77 Ga 
App 373. 

La.—Destrehan v. Garcia, 2 Rob. 291 
Miss —Corpus Juris qaoted in W T. 
Rawleigh Co v. Hester, 200 So. 250, 
253, 190 Miss. 329 

Service on numerous defendants 

Where summons directed sheriff 
to make return within five days after 
service, the five-day period began to 
run at the time of service on all de¬ 
fendants named, and failure to re¬ 
turn summons within five days after 
service on two defendants but at a 
time when fourteen individual de¬ 
fendants and a corporate defendant 
had not been served did not consti¬ 
tute a violation of duty of sheriff — 
Sarelas v. Fagerburg, 45 HE 2d 690, 
316 Ill.App. 606. 


45. N T.—Burk v. Campbell, 15 
Johns 456. 

46. NH—Webster v. Quimby, 8 N 
H. 382 

47. SD—Shaffner v Price, 260 N.W 
703, 63 SD 456, 98 A L R. 689. 

57 C J. p 889 note 38 

48. SD—Malchoff v Knewel, 215 
N.W 689, 51 SD 520. 

49. Iowa —Musser v Maynard, 6 N. 
W 55, 7 N.W. 500, 55 Iowa 197. 

50. Mo.—State v. Case, 77 Mo. 247— 
Stevenson v. Judy, 49 Mo 227. 

51. Mass —Goodnow v. Willard, 5 
Mete 517. 

57 C J. p 889 note 41. 

52. Ky.—Bassett v. Bowmar, 3 B 
Mon. 325. 

57 C J. p 889 note 44. 

Direction of attorney see supra § 
54. 

Nonpayment of fees see supra § 256 

53. Ala.—Vastbinder v. Spinks, 16 
Ala 385. 

54. Ky.—Shippen v. Curry, 3 Mete 
184—Waring v. Thomas, 1 Litt 
253. 


55. Ky —Thompson v. Ross, 1 J J 
Marsh 600 

56. La—Frey v. Hebenstreit, 1 Rob. 
561. 

57 C J. p 892 note 2 

57. Del.—Rash v. Parris, 4 Del. 81 

58. Ala —McRae v. Colclough, 2 Ala. 
74. 

59. Miss.—Helm v. Gndley, 1 Miss 
611 

57 C J. p 891 note 90. 

60. N C—Bell v. Wycoff, 42 S E 608, 
131 NC 245. 

57 C J. p 891 note 91 

61. Tenn—Cowan v. Sloan, 32 SW 
388, 95 Tenn. 424—Clingman v. 
Barrett, 6 Humphr 20 

62. Tenn.—Cowan v. Sloan, 32 SW. 
388, 95 Tenn. 424 —"Kinzer v. Helm, 
7 Heisk. 672. 

63. Tenn.—Cowan v. Sloan, 32 S W. 
388, 95 Tenn. 424—Clingman v. 
Barrett, 6 Humphr. 20. 

64. Fa—Commonwealth v. Lelar, 1 
Phil a. 336. 

65. Tenn—Cowan v. Sloan, 32 S.W. 
388, 95 Tenn. 424. 

57 C.X p 891 note 96. 
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of the execution. 66 The fact that plaintiff and de¬ 
fendant m attachment made a compromise by which 
a portion of the property was released fi;om the at¬ 
tachment and the rest delivered to plaintiff is no 
excuse for not duly returning the attachment. 67 In 
an action by a mortgagee against a sheriff who made 
a sale under a decree of foreclosure to recover 
damages for the sheriff’s failure to return the order 
of sale, whereby plaintiff was prevented from ob¬ 
taining a deficiency judgment, the sheriff cannot es¬ 
cape liability because of the failure of plaintiff to 
enforce by execution a personal judgment taken 
in the foreclosure suit. 68 

Validity of process or judgment . Where an exe¬ 
cution is issued from competent authority and duly 
authenticated, an officer cannot escape liability for 
failure to return the same by setting up that the writ 
is irregular, 69 or founded on an erroneous or void¬ 
able judgment. 70 On the other hand, an officer has 
been held excused from liability for failure to re¬ 
turn a writ which is unauthorized, 71 or which, al¬ 
though regular on its face, is issued on a void judg¬ 
ment, 72 or is not founded on any judgment. 73 It 
as been held that the officer is not liable for failure 
to return an execution on or before the return day 
where the writ purports to have been issued for an 
amount greater than the actual judgment. 74 

Uncollectability of debt . A sheriff may avoid lia¬ 
bility for failure to return an execution by showing 
that the money for which the writ issued could not 
have been collected by the use of proper official dili¬ 
gence. 75 

Insolvency of defendant A mere showing that 
the execution defendant was insolvent does not ab¬ 
solve the sheriff from liability 76 at least for nominal 
damages, 77 for failure to return the execution, as 
this does not necessarily establish that the debt was 
not collectable, 78 especially where there is other 
* 

66. Ky.—Judy v. Howard, 2 Mete. 

44 

67. Ala.—Womack v. Bird, 63 Ala 
500 

68. Cal.—Boyd v. Desmond, 71 F, 

755, 79 Cal, 250. 

57 C.J. p 892 note 6. 

69. Ark—Jones v Goodbar, 29 S.W. 

462, 60 Ark. 182 

57 C.J. p 889 note 46. 

Duty to execute process generally 
see supra § 44 

70. Miss.—(McIntosh v. Munson Road 
Machinery Co. f 
Miss. 546. 

57 C.J, p 889 note 47. 

71. N.Y.—Josuez v, Conner, 7 Daly 

448.' t J , , l 

72. Miss.—McIntosh' - v. * Munson 


evidence tending to show that defendant owned 
property subject to execution and within the sher¬ 
iff’s jurisdiction. 79 

Payment to plaintiff of amount due . While it has 
been held that, where plaintiff has received payment 
of the amount due him, he cannot hold the sheriff 
liable m damages for a failure to return or delay in 
returning the writ, 80 or at most can recover only 
nominal damages for the default, as discussed infra 
§ 112, there is also authority for the view that the 
failure to return an execution within the time pre¬ 
scribed by law fixes the liability of the officer, which 
cannot be discharged by a subsequent tender of the 
amount due. 81 

Unsuccessful effort to make return . A sheriff 
may excuse his default m the return of a writ is¬ 
sued from another county, by showing that the exe¬ 
cution with his return therein had m due time 
been enclosed and directed to the execution plain¬ 
tiff, and sent by mail or some other safe conveyance, 
to the proper county. 82 So, where a sheriff acted 
in good faith in attempting to return an execution 
emanating from another county, and actually in¬ 
cluded it in a letter for the purpose of returning it, 
and put it in the post office addressed to the proper 
place, he was held not liable, although there was a 
mistake m the name of the person to whom it was 
addressed. 83 However, a sheriff is not excused 
from liability for failure to return an execution by 
the fact that he had indorsed a return on the writ 
and had gone to the clerk*s office to file the same, 
but did not do so because of the absence of the 
clerk, where it does not appear that the filing could 
not have been made at another time. 84 

Offer to deliver writ to proper officer. A sheriff 
or constable may be protected from liability as for 
failure to return a writ by the fact that he has of¬ 
fered to deliver it to the proper officer before the 


145 So. 731, 1 167 


Road Machinery Co, 145 So 731, 
167 Miss. 546 

57 C J p 889 note 49 

73. Ala.—Shute v. McRae, 9 Ala. 
931—Godbold v. Planters’, etc, 
Bank, 4 Ala. 516. 

74. Kan.—Fisher v. Franklin, 16 P 
341, 38 Kan 251. 

76. Neb.—Heilman v. Spielman, 27 
NW. 131, 19 Neb. 152. 

57 CJ p 889 note 52. 

Mitigation of damages see Infra § 
112 . 

Uncollectability of debt under stat¬ 
utes' Imposing penalty for sheriff's 
default see infra $ 175. 

76. Tenn.—Cowan v. Sloan, 32 S.W. 
388, 95 Tenn. 424. 

57 C.J. p 890 note 55. 
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77. Mass —Gallup v. Robinson, 11 
Gray 20. 

78. Tex—Griswold v. Chandler, 22 
Tex 637. 

57 C.J. p 890 note 57. 

79. Tex.—Hale v. Bickett, 78 S.W 
531, 34 Tex.CivApp. 369. 

80. Ark.—Powell v Massey-Herndon 
Shoe Co., 62 SW. 66, 69 Ark. 79. 

57 C J. p 890 note 60 

81. Tenn —Chaffin v. Crutcher, 2 
Speed 360 

82. Ky.—Wilson v. Huston, 4 Bibb 
332. 

83. Ky—Thompson v. Ross 1 J J. 
Marsh. 600. 

84. Ark—Atkinson v. Heer, 44 Ark. 
174. 



SHERIFFS AND CONSTABLES 


80 C.J.S. 


5 HI 

return day; 85 but, where the law requires a writ to 
he returned to the court and not to the clerk, it is 
not a sufficient excuse to an officer for neglecting to 
return a process to the proper term of the court that 
"he had tendered it to the clerk, who had refused to 
receive it, or that the clerk had died during the 
“term. 86 

Indorsement of return on writ . The mere in¬ 
dorsement of a return on an execution does not 
avoid the liability of the sheriff for a failure to make 
an actual return to the clerk of the execution itself 
within the time required by law. 87 On the other 
hand it has been held that a manual delivery of exe¬ 
cution to a justice, with the money collected, relieves 
an officer from liability, although he did not indorse 
his return on the writ. 88 

Renewal of writ. A sheriff is not liable for fail¬ 
ure to return an execution where plaintiff has ob¬ 
tained, directed, or consented to a renewal of the 
writ, 89 but the renewal of an execution at the in¬ 
stance of an officer, without the consent of plaintiff, 
will not relieve such officer from liability for the 
damages su&ained by plaintiff because of his failure 
to make return of the execution within the time 
named in the writ as provided by statute. 90 

Issuance of second writ The issuing of a second 
-execution after a sheJFff has failed to return the first 
within the time prescribed does not release him from 
liability for his default, 91 especially where the alias 
writ was issued at the request of the sheriff and for 
his benefit, 92 althoufdi.it has been held that in such 
case the officer is entitled to credit for the amount 
made on the subsequent execution in reduction of bjs 
liability. 98 On the other hand, it has been held that 
plaintiff in a writ, by procuring an alias writ, waives 
his right to proceed against the sheriff for failure 
to return the previous writ m due time. 94 

Attachment or replevin against plaintiff in execu¬ 


tion. A sheriff is not excused for failure to return 
an execution because prior to the return day he re¬ 
ceived a ^warrant of attachment against plaintiff, a 
copy of which he served on the judgment debtor, and 
received a certificate acknowledging indebtedness to 
plaintiff m the amount of the judgment. 95 The fact 
that the debt has been replevied will not relieve the 
sheriff from liability for failure to return an execu¬ 
tion. 96 

Appeal or writ of error. The taking of an appeal 
or the suing out of a writ of error does not excuse 
a sheriff for failure to return an execution unless 
a stay of execution has been obtained 97 and the 
undertaking for the stay is in proper form. 98 

Injunction or restraining order. While an injunc¬ 
tion against the collection of a debt has been held 
not to excuse the failure of a sheriff to return an 
execution issued therefor, 99 it has also been asserted 
that, where a sheriff is restrained by an order of 
the United States court, made m a pending bank¬ 
ruptcy proceeding, from proceeding under an exe¬ 
cution, the time for the return is thereby extended 
for as many days as the restraining order is m 
force, and no action can be maintained against him 
for failure to return the execution before the expira¬ 
tion of the extended time. 1 

Waiver or ratification of default. A waiver or 
ratification of the sheriff's default in returning proc¬ 
ess relieves him from liability. 2 Where an execu¬ 
tion plaintiff treats the execution as being properly 
m the officer’s hands after the return day, he 
waives his right of action against the officer for 
failure to return the writ. 8 

Termination of incumbency. A sheriff who goes 
out of office before the return day- of a writ can¬ 
not be held liable for failure to return it unless he 
commenced to execute it while in office. 4 Under 
a statute providing that, if an officer to whom an 


S5. Ark—Loveless v State, 41 S.W 
418, 64 Ark 205 
57 C.J p 890 note 66. 

•86. NC.—Hamlin v March, 31 N.C, 
35. 

87. Ark.—Smith v. Drake, 297 SW. 
817, 174 Ark. 715. 

•57 C J. p 890 note 68. 

88. N.Y —Hunt v. Barry, 6 N.Y.S 
568, 16 N.Y Civ.Proc. 362. 

89. NY.—Homan v. Liswell, 6 Cow. 

659. , - 

57 C.J. p 890 note 70. 

90. NY—McGuire v. Bausher, 65 N. 
Y.S. 382, 52 AppDiv. 276. 

91. Tenn.—Sawyers v. Glenn, 11 
Heisk. 754. ■ 

57 C.J. p 891 note 72. 


92. Tenn —Doyle v Glenn, 4 

Humphr. 309—Kirkmans V. Rice, 4 
Humphr 267. 

93. Ky—Bruce v.<Dyall, 5 T.B.Mon 
125—Chaffin v Stuart, 1 Baxt. 296 

Mitigation of damages generally see 
infra § 112 

94. La.—Miller v. Roy, 10 La Ann. 
744. 

95. N.Y,—Wehle v. Conner, 63 NY 
258. 

96. Ky.—Kennedy v. Coleman* 2 
Litt. 6. 

97. N.Y.—Clark v. Carnley, 3 Code 
Rep. 136—People v. Allen, 9 Wend. 
224. 


98. NY.—Clark v. Carnley, 3 Code 
Rep 136. 

57 C J p 891 note 81. 

99. Kyj—Kennedy *v. Coleman, *2 
Litt 6. 

1. N.Y.—Ansonia Brass, etc., Co. v. 
Conner, H Daly 326, affirmed 6 N.Y. 
Civ.Proc. 173. 

2w Ark.—Hammons v. Pendleton, 133 
S.W. 177, 96 Ark. 444. 

3.‘ NJY.—McKinley V. Tucker/ 6 
1 Leins 21‘4. 

57 C J. p 891 note 86. 

. ■ \ 

4* Miss.—McIntosh v. JJunson Road 
Machinery Co., '‘145 ' So. 731,1’67 
Miss. 546. 

>57 C.J. p 891 note 87U ' f ' 
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execution has been delivered goes out of office be¬ 
fore the writ has been executed, his successor shall 
proceed therein, a constable who, on going out of 
office, delivers an unexpired execution to his succes¬ 
sor is not liable for failure to make a return. 5 

§ 112. - Extent of Liability 

As a general rule the liability of a sheriff or constable 
Is for the actual loss sustained by his neglect to make a 
return. 

An officer who fails to return an execution is 
prima facie liable for the whole amount thereof, 6 
without deduction for expenses, 7 but he may relieve 
himself of such liability by showing that the execu¬ 
tion creditor was not injured by his default, 8 or not 
injured to the extent of the entire debt; 9 and, hence, 
the general rule is that the liability of the officer is 
for the actual loss sustained by his neglect to make 
the return. 10 Where the officer’s default was in¬ 
tentional, the jury may award, in addition to the 
amount of the debt, the costs and incidental expenses 
incurred by plaintiff. 11 In an action for failure 
to return a venditioni exponas, the value of the 
property levied on, which should have been sold, is 
the proper measure of damages. 12 

Exemplary damages. Although an officer becomes 
a trespasser ab initio by his failure to return a writ 
executed by him, as discussed supra § 110, if he 
does not act oppressively or improperly in execut¬ 
ing such writ, he cannot, in an action of trespass, 
be held liable for exemplary damages, 13 and the 
malice entertained by plaintiff in the writ cannot be 
imputed to him. 14 

Interest is recoverable in a common-law action 
on the case' for loss resulting from failure to return 
process. 15 


Mitigation of liability; nominal damages. In an 
action against a sheriff for failure to return an exe¬ 
cution, it may be proved, in mitigation of damages, 
that prior to the return day plaintiff’s interest in the 
judgment was levied on by virtue of an attachment, 
and was liable to be applied thereon , 16 and in such 
case only nominal damages are recoverable. 17 So, 
plaintiff has been held entitled only to nominal dam¬ 
ages where he has received payment of the amount 
due him, 18 or where the return is made after the 
commencement of an action against him for failing 
to make a return of execution. 19 Even though the 
property levied on was not subject to attachment 
and could not have been subjected to any judgment 
recovered by plaintiff, the sheriff is liable for at 
least nominal damages for failure to return the 
attachment. 20 It has been held that a sheriff who 
failed to file a return could not, when sued for con¬ 
version, offset the amount realized from the property 
seized which was applied to the owner’s benefit, un¬ 
less the application was made with the owner’s con¬ 
sent. 21 

Ownership of property A sheriff who is sued for 
failing to return an attachment may show m mitiga¬ 
tion of damages that, by a mortgage and sale of the 
property levied on, previous to its seizure, defendant 
had parted with his interest. 22 

Collectability of debt. The fact that the debt is 
still collectable cannot serve to mitigate the dam^ 
ages in an action against a sherriFvflotf' fhihrrfe to 
turn an execution, 23 although* 5 
thority. 24 It may be shown in mitigatioh of dam¬ 
ages thcit the debtor did not o'Wii sdffidfehf properfjf 
out of which the writ could have been satisfied. 2 * 
A sheriff or'constable who'is sued for default hx 
making 1 rettirn of process may show, in mitigation! of 


5. Ind—Northern v. State, 1 Ind. 

113. ' . 1 ' 

6. N.Y*—Pach v r Gilbert! 27, ,2j3ys 
391, 124 N.Y. 616, 20 NiY f Civ JProc 
302. 

67 C J. p 89J$ no^e 7. 

7. N Y —Swe?ey ,v. ; Lott, 2% N.Y. 

481, 78 AipJ?* 160., , : 

57 C.J. p 892,note, $, . > 

3. Cal r —Hoag v. Warden, ^7 Cal, 

522. ; f 11 1 < i * 
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Necessity of injury generally see 

supra § 110 '' ' ’ * " 
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| 17 Ga. 624. 
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I * Babb 186, AAm D 694. 

13. Vt.—Moore v Duke, 80 A. 194, 
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14. Vt.—Moore v Duke, supra ' ' * 


15. '< NY.—Thomas v. Weed, 14 Jbhwa' 
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Summary proceedings s&e mfSra § 
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19. NH—Bechstein v. Sammis, 10 

‘ Hun 585. , 

20. Ala—Governor v, BaJker, 14 Ala. 
652 

21. S.D.—Shatter v. Price, 260 N.W. 

703, 63 S D. 466, 98 AX, ft' 689' 1 

23. Ala,—fCrQvernprv J 'Baker, ,14 Ala 
' 652 ‘ ‘ 

23j ’N.Y.-i-Lbdy^r*JVi H Jones,' 7 NY. 

; 550, overruling Stevens v. Rowe, 8 
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damages, that the debtor was insolvent, 26 and proof 
of this fact and that the debtor had no property out 
of which any part of the debt could have been col¬ 
lected exempts the officer from more than nominal 
damages. 27 

§ 113. Insufficient or Defective Return, and 
Failure to Enter 

A sheriff who makes an insufficient or -defective 
return of process is liable for the resulting damage. 

A sheriff who makes an insufficient or defective 
return is liable for the resulting damage, 28 as such 
return is in legal effect equivalent to no return at 
all. 29 A premature return may subject the officer 
to an action for damages 30 

Failure to enter or verify return. A sheriff who 
has seasonably returned a writ is not responsible 
for the return not having been duly entered, 31 and, 
where a writ of attachment is directed to one, as 
an indifferent person, for service, and he takes the 
property into his possession, he does not become a 
trespasser merely by failing to verify his return. 32 

Relief from liability. The acceptance by a justice 
of the peace of a constable’s return to an execution 
will not relieve the constable from liability, if it is 
m fact insufficient. 33 A plaintiff m execution who 
receives a part of his debt, which has been made by 
the officer, does not thereby waive the right to hold 
the officer liable for an insufficient return of the 
writ, 34 but, where a constable to whom a justice di¬ 
rects and delivers an execution erases his name 
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therefrom and substitutes that of another constable, 
to whom he delivers the writ, such other constable 
incurs no liability for making an insufficient re¬ 
turn. 35 

Issuance of alias writ; sale of property . The is¬ 
suance of an alias writ does not operate as a waiver 
of the right to hold the officer liable for an insuffi¬ 
cient return on the original writ; 36 and a sale of 
property levied on under a plunes venditioni ex¬ 
ponas does not relieve the officer from liability for 
an insufficient return of any previous process. 37 

§ 114. False Return 

A sheriff or constable who makes a false return to 
process is liable for any injury resulting therefrom. 

A sheriff or constable who makes a false return 
to process m his hands is liable for any injury re¬ 
sulting therefrom. 38 However, it has been held that 
the mere fact that an officer’s return is erroneous in 
some respect does not subject him to liability unless 
the error is properly attributable to some official 
misconduct or negligence, 39 and that a fraudulent 
intent on the part of the sheriff is necessary to ren¬ 
der him liable for a false return, 40 but it has also 
been held a sheriff is liable for the damage result¬ 
ing from a false return notwithstanding its falsity 
was unintentional. 41 

Necessity for injury to party complaining. In or¬ 
der to entitle a person to maintain an action against 
a sheriff for a false return, he must have sustained 
some damage by reason thereof. 42 
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27. Tex—Smith v. Perry, 18 Tex 
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Pringle, Com PL, 37 Luz.Leg.Reg 
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343, 163 Tenn 210. 

Va—Narrows Grocery Co v. Bailey, 
170 SE 730, 161 Va 278 

57 C J. P 893 note 31 
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insufficient or defective return see 
infra § 173. 

Liability on official bond see infra § 
189. 

Summary remedies against officer for 
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29. Tenn.—State v. McDonald, 9 
Humphr. 606—Harman v. Childress, 
3 Terg 327. 

30. Wis.—Glover v. Bawson, 3 Finn. 
226, 3 Chandl. 249. 

31. Mich—Gregivere v Chalker, 83 
NW 1024, 125 Mich 80. 

67 C.J. p 893 note 33. 


32. Conn —Edmonds v. Buel, 23 j 

Conn. 242. ! 

33. Pa.—Shover v Funk, 5 Watts & 
S. 457—Daniel v Buss, 4 Whart 56 

34. Tenn —Barnes v. White, 2 Swan 
442, followed m Dunnaway v. Col¬ 
lier, 2 Heisk 10. 

35. Pa—Farley v Newton, 1 Pa Su¬ 
per. 300. 

36. Tenn—Dunnaway v. Collier, 2 
Heisk. 10—Barnes v. White, 2 Swan 
442. 

37. Tenn—Sawyers v. Glenn, 11 
Heisk. 754. 

38. Ill—Albert Pick Co. v. Valos, 
64 NE 2d 319, 327 Ill App. 404. 

Kan —Board of Com’rs of Labette 
County v. Abbey, 100 P,2d 720, 161 
Kan 710 

N.J.— Corpus Juris cited in Lipman 
v. Arfleld, 33 A 2d 703, 704, 21 N 
J.Misc. 287. 

Pa—Morns v. Bender, 177 A. 776, 
317 Pa 533—Wood v. Industrial 
Health, Accident & Life Ins Co, 
163 A 391, 107 Pa Super 338—Sem¬ 
inole Building & Lo,an Ass’n y. Lev- 
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Statutory penalty for false return 
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Del.—Wax v Riverview Cemetery 
Co, 24 A 2d 431, 2 Terry 424. 
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man v. Arfield, 33 A.2d 703, 704, 
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57 C.J p 894 note 44. 

40. Ala—Sutherland v. Cunningham, 
1 Stew. 438 

41. Mass.—David v. Larochelle, 5 N. 
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42. Ky.—Bennett v. Bell, 46 S.W. 4, 
701, 20 p:yL 308. 
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What constitutes false return . A “false return” 
is defined as a return made by the sheriff or other 
ministerial officer to a writ m which is stated as a 
fact something contrary to the truth and injurious 
to one of the parties or to someone having an inter¬ 
est in it. 43 As there is an obvious distinction be¬ 
tween a false statement and a failure to state all 
the facts, a sheriff cannot be held liable as for a 
false return because he has failed to make a full re¬ 
turn of all he did or of all the facts, 44 although it 
has been held in some 'cases that a failure to state 
all the facts may constitute a false return. 45 In or¬ 
der to make a return of nulla bona a false return, 
the sheriff must be informed, or chargeable with 
knowledge, that the debtor has goods in the county, 
and must have an opportunity to make a levy. 46 
Where a sheriff makes a return to an execution, in 
the usual form, m an action for the claim and de¬ 
livery of personal property, that he could not find 
the property so as to make delivery, and he knows 
where the property can be found within his county 
hut refuses to take it, or to take any action m respect 
thereof on the ground that it is in the possession of 
a third person, his return is false. 47 The return of 
non est inventus by an officer, after an execution has 
run out in his hands, with a view to charge bail 
■on mesne process, is a false return. 48 

To whom officer liable In case of a false return 
the sheriff is liable to the person injured thereby. 49 
Thus one whom the sheriff falsely states he served 
with process may hold the sheriff liable 60 A sher¬ 
iff making a false return may be liable to a person 
who ‘is not a party to the suit in connection with 
which the return is made, 51 but it has been held that 
an action for a false return can be maintained only 
by a party to the proceedings in which the process 
was issued. 52 

Rights of surety on bail bond. In case of a re¬ 


covery on an undertaking on arrest, and payment 
thereof, the bail is entitled to recover from the sher¬ 
iff the amount so paid, where it appears that the 
sheriff's return was false. 53 Where a person be¬ 
comes bail at the request of a third person, the 
sheriff is liable to him for a false return on the ex¬ 
ecution, 54 although such third person subsequently 
pays the bail the principal part of the judgment 
which the bail was compelled to pay 55 

§ 115. - Particular Matters Affecting Lia¬ 

bility 

Particular matters which have been held to affect or 
not to affect the liability of a sheriff or constable for 
making a false return include the validity of the process 
or judgment, title to the property sought to be attached, 
bankruptcy or insolvency of the debtor, and waiver or 
estoppel. 

If process is regular on its face and issued by 
competent authority, an officer is not excused for a 
false return because the process was irregularly or 
erroneously issued, 56 but a false return to void proc¬ 
ess subjects the officer to no liability, 57 and the fact 
that the officer has treated the process as valid does 
not estop him to set up that it was void. 58 Where 
the circumstances are such that the elder of two 
writs must be deemed fraudulent and void as against 
a junior writ, the sheriff is not liable for applying 
goods levied on to the junior writ and returning 
nulla bona to the other. 59 Where there is statutory 
authority for the issuance of an execution to a 
county other than that in which the judgment was 
rendered, the issuance of two executions to different 
counties on the same day affords no defense to an 
officer who has made a false return on one of such 
executions. 60 The sheriff cannot protect himself 
from liability by showing that the judgment was 
void, 61 although such fact fnay be shown in mitiga- - 
tion of damages as discussed infra § 116. 


43. Mo.—State v. Jenkins, 70 S.W. 
152, 170 Mo. 16. 

57 C J p 894 note 46 
Decree entered without jurisdiction 
Falsity of return Is not established 
by decree entered without jurisdic¬ 
tion.—Stewart v. Williams, 140 So 
624, 25 AlaApp 46. 

44. Ala—Tarleton v Gibson, 2 Ala 
638 

57 C J. p 894 note 47. 

45. Ky —Commonwealth v. Booker, 

6 Dana 441. n * > > 

57 C.J. p 895 note 48. 

46. Tenn.—Barnes Vj Thompson, ? 

Swan 313—Trigg v. McDonald, 2 
Humphr. 386* j > 

47. N Y.—Hoffman v. Conner, 76 N 

Y. 121. * 1 * 


48. Vt —Cooper v. Ingalls, 5 Vt 
508 

49. Pa.—Morris v Bender, 177 A 
776, 317 Pa 533. 

57 C J. p 895 note 51. 

50. Ill—Albert Pick Co. v. Valos, 
64 NB2d 319, 327 Ill App 404 

Kan —Board of , Com’rs of Labette 
County v Abbey, 100 P 2d 720, 151 
Kan 710 

Pa—Morns v. Bender, 177 A. 776, 
317 Pa >533—Wood v. Industrial 
Health Accident '& Life Ins Co., 
163 A. *391, 107 Pa Buber 338 ’ 

51. Me—Remick V. Wentworth, 36 
A 622, 89 Me 3*92. 

57 ( C.Jf, p 895 note , , , * 

52. Fa.—Butler v. Bennett, 11 Pa 

57 C.J. p 895 note 53. y * *' * / 


53^ N.Y—Cozine v. Walter, 55 N.Y. 
304 

54. Me.—Kidder v. Parlra, 7 Me. 80. 

55. Me.—Kidder v. Parlm, supra. 

56. N.Y—Bacon,, v. Cropsey, 7 N.Y. 
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57 C J. p 895 npte 62. 

57. N.Y—Dunham v. Reilly, 18 NE. 
89, 110 N.Y. 366. 

58. NY—Dunham v. Reilly, supra. 
57 C J. p 896 note 64. 

59. N.Y.—Storm v Woods, 11 Johns. 

110 . 

57 C J. p 896 note 65. 

60. Colo.—People v Finch, 76 P. 

1120, 19 Colo App 512. ; 

61. N.Y.—Dorrance v Henderson, #7 
Hun 206, affirmed 92 N.Y „406— 

I Watson v. Brennan, 39 N.Y.Buper 
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An officer is not liable for a false return of nulla 
bona where the judgment on which the execution 
issued has since been reversed. 62 An amendment 
of the return, by leave of court, by striking out the 
false statement does not relieve the sheriff of lia¬ 
bility. 63 The fact that in the regular course of 
practice an order of publication intervened between 
an officer’s false return of non est to a summons and 
judgment by default will not shield him from lia¬ 
bility for the false return 64 Where a summons 
was issued against a certain person, which the con¬ 
stable by mistake served on another person, and re¬ 
turned the summons “personally served,” and judg¬ 
ment was rendered against the real defendant for a 
penalty alleged to have been incurred by the viola¬ 
tion of a statute, the officer was entitled, in an ac¬ 
tion by such defendant against him for a false re¬ 
turn, to show that defendant had been guilty of the 
offense. 66 

Title to property. In order to relieve himself 
from liability for a false return on an attachment 
levy, the sheriff is entitled to sustain his return of 
nulla bona by showing that the property in ques¬ 
tion was not the property of the attachment debtor, 66 
and this may be done notwithstanding the sheriff’s 
failure to demand indemnity from plaintiff in the 
writ. 67 The sheriff is not estopped to set up such 
defense because he had seized part of the property 
as owned by the debtor, and had made and filed a 
proper return, stating that he had so attached the 
property and taken an inventory thereof as the 
property of the debtor ; 68 and he is not estopped by 
the fact that he had previously sold the property in 
a prior execution against the debtor, and paid over 
the surplus money to the purchaser at the sale, who 
claimed the property also by virtue of a bill of sale 
from the debtor. 63 However, the fact that a judg¬ 
ment debtor against whom an execution was is¬ 
sued held the property which had been levied on by 
an assignment fraudulent as to one of the assignors 
does not relieve the sheriff from liability for a 
false return on the execution, the other assignor 


having the right to convey. 70 A finding by a sher¬ 
iff’s jury in an inquisition that the property in goods 
taken on a fieri facias is not in defendant exonerates 
the sheriff from liability for a false return of nulla 
bona 71 unless it is shown that the sheriff did not 
act in good faith. 72 It has been held that, where 
the sheriff m an action against him for a false re¬ 
turn does not set up a determination of a jury 
against the debtor’s title m the special proceeding 
provided for by statute, or that the property was 
not in the debtor’s possession, or that it was not 
clear that it belonged to him, the refusal of the 
judgment creditor, on demand, to indemnify the 
sheriff is no defense. 73 

Bankruptcy or insolvency of debtor. In an action 
against a sheriff for a false return of execution, a 
defense is available that the judgment debtors were 
bankrupts, and that the property levied on, or its 
proceeds, belonged to their assignees 74 A sheriff 
who makes a false return on a writ of execution is 
not exonerated by the fact that the execution de¬ 
fendant was insolvent. 75 

Improper direction of writ . Where an indifferent 
person who was not authorized to serve a writ of 
attachment for want of a legal direction made serv¬ 
ice m fact, his acting under the writ did not preclude 
him, in an action against him for a false return, 
from denying that the writ was legally directed to 
him. 76 

Failure of bail to complete proceedings for ex¬ 
oneration. The failure of -a surety to an undertak¬ 
ing on arrest to complete proceedings for his exon¬ 
eration will not wholly discharge the sheriff’s lia¬ 
bility incurred by a false return, 77 and a sheriff who 
prevents the surety from procuring exoneration is 
precluded from raising the objection in an action 
against him for rendering a false return that plain¬ 
tiff did not complete the proceedings for his exon¬ 
eration. 78 

Waiver or estoppel affecting right of action. The 
right to recover damages for a, false return may 


SI, reversed on' other grounds 66 
NY 621. 

62. N Y.—Inman v. McNeil, 67 How 
Pr 151. 

63. Mo,—State v. Case, 77 Mo. 247 

64. Mo —State v. Finn, 87 Mo. 310. 

65^<N.Y.—Green v. Ferguson, 14 
Johns. 389. 
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641*62 Hub' 509. • 
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be waived, 79 and a person cannot recover against a 
sheriff for an alleged false return of service of 
summons on him where he appeared in the action 
for the purpose of litigating the question whether 
he was before the court, and such question was 
decided in the affirmative. 80 However, where a 
sheriff returns on an execution that part of the 
debt has been made and that the debtor has no goods 
which can be levied on for the remainder, the credi¬ 
tor does not waive his right of action for a false 
return by accepting the amount collected. 81 So, a 
sheriff’s liability for falsely returning that he had 
taken bail is not discharged by the creditor’s omit¬ 
ting to demand the bail bond within a year after he 
has recovered judgment. 82 A subsequent attaching 
creditor is not estopped from maintaining an action 
against a sheriff for a false return of the sale of an 
equity of redemption on execution, by a representa¬ 
tion, made by such creditor when acting as an auc¬ 
tioneer, that the land was under no encumbrance but 
the mortgage. 83 

§ 116. - Extent of Liability 

Where a sheriff makes a false return of process, the 
measure of damages is the injury suffered by the com¬ 
plaining party. 

A sheriff who makes a false return on an execu¬ 
tion is prima facie liable for the amount thereof, 84 
but he may reduce hi's liability by showing that the 
loss resulting from the false return was less than 
that amount, 85 so that the real measure of damages 
for a false return is the injury suffered by the 
complaining party. 86 Where a deputy sheriff, hav¬ 
ing a writ of attachment against a person who had 
removed out of his precinct, falsely returned that 
he had deft a summons at his last and usual place 
of abode, being the r place of his late residence, and 
the! judgment went by* default, defendant'having no 
notice of the suit, it was held that the officer was not 
liable for the cost of ah application for a review of 


the original judgment, 87 or for the amount of such 
judgment until it had been proved erroneous by the 
successful termination of the proceedings to review 
it, 88 but, if the debt should prove to be due, the 
officer might be liable for the amount of the original 
costs. 89 

Where a litigant is prejudiced by a false return of 
the sheriff, but discovers the error in time to avoid 
such damages as would arise from proceeding fur¬ 
ther, the sheriff cannot be held liable for the con¬ 
sequences of the litigant so proceeding unless he 
assented thereto. 90 Where a sheriff makes a false 
return of personal service in an action on a special 
tax bill, by reason of which defendant’s property 
is sold, the measure of damages is the reasonable 
value of the land when sold. 91 

Mitigation of damages . In an action against a 
sheriff for a false return on an execution, he may 
show, in mitigation of damages, that other execu¬ 
tions in his hands would have taken the proceeds of 
a sale, 92 or that the judgment on which the execu¬ 
tion was issued was void 93 However, the officer 
cannot be permitted to show, in order to reduce 
damages, that the execution directed th’e collection 
of a greater sum than was due plaintiff. 94 A sher¬ 
iff may show m mitigation of his prima facie lia¬ 
bility for the amount of the execution that defend^ 
ant had no property subject to execution, 95 but he 
cannot show that the judgment is still cteiredtable. 9 ^ 
So, also, where, in an action by a creditor against 
a sheriff for falsely returning fataf be gertfjli 
on the creditor a copy of the motificaftion, that \ a 
debtor' intended to t&ke the poor debtor’s oath, it 
appears that the qopy actually served was such that 
the creditor, if he had chosen, might have been 
present at “the examination, the officer may -show in 
mitigation of damages that the debtor had no at¬ 
tachable or visible property; 97 and it has been field 
that the poverty of a debtor may mitigate,the damr 
ages in an action against the sheriff for a false re- 

90 . Ohio.—Coiello v. Batea^lOO N E. 
2d 258, 88 Ohio App 31&,, 
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turn on a capias that he had taken bail for the 
debtor’s appearance. 98 

Where a sheriff, having in his hands final process 
against the body of a debtor, neglects an opportunity 
to arrest him, and afterward the debtor absconds 
and the sheriff returns “non est inventus/’ he can¬ 
not show the insolvency of the debtor in mitigation 
of damages in an action for the false return. 99 The 
failure of sureties on a bail bond to surrender their 

I. OTHER 

§ 117. Liabilities as to Prisoners or Convicts 

A sheriff or constable must exercise reasonable care 
under the circumstances to preserve the life, health, and 
safety of a prisoner in his custody, and he is liable to 
the prisoner or his representatives for negligent or wrong¬ 
ful acts causing his injury or death. 

A sheriff owes a duty to a prisoner in his custody 
to keep him in health and free from harm 2 He 
must exercise ordinary and reasonable care under 
the circumstances to preserve the life, health, and 
safety of a prisoner in his care and custody, 3 and 
he is liable to the prisoner or his representatives for 
negligent or wrongful acts causing his injury or 
death. 4 However, the fact that the sheriff enforces 
the law against a prisoner with malice does not 
render him liable where his conduct is not unlaw¬ 
ful. 5 It has been held that a sheriff is liable to a 
prisoner where he fails to provide medical attention 


principal in accordance with the provisions of the 
statute after action begun on the bond and before 
answer, when such surrender was advised by the 
sheriff, and the sureties were able to make it, may be 
pleaded by the sheriff m mitigation o-f damages m 
an action on the sureties’ claim for damages sus¬ 
tained by reason of the sheriff’s false return to an 
execution issued against the person of the princi¬ 
pal. 1 


plainly and urgently needed by the prisoner, 6 but it 
has also been held that, m the absence of an express 
contract, a sheriff is not personally liable for 
medical services required by the condition of a 
prisoner by reason of a wound inflicted on him in 
making the arrest. 7 

Any cruel or unnecessary exposure of a prisoner 
to cold, or deprivation of suitable clothing or cover¬ 
ing, while m the custody of the constable arresting 
him is unlawful, and the officer is liable therefor 8 
So a sheriff or constable is liable for an unlawful 
assault on a prisoner, 9 and he is also liable for an 
assault on a prisoner committed by others where he 
had reasonable grounds to anticipate the assault 
and did not take reasonable measures to protect the 
prisoner. 10 A sheriff has the right to take such 
measures as in his discretion may appear to be nec- 


98. Mass—Weld v. Bartlett, 10 
Mass. 470. 

57 C J. p 898 note 12 

99. Vt.—Goodrich v. Starr, 18 Vt 
227. 

1. N’T—Prividi v O’Brien, 91 NT 
S 324, 46 Misc 56 

57 C J p 898 note 14. 

2. Ga—Corpus Juris cited in Ken¬ 
drick v. Adamson, 180 S E 647, 
648, 51 Ga App 402 

Iowa—Corpus Juris cited in Smith 
v Miller, 40 NW2d 597, 598, 241 
Iowa 625, 14 AL,R2d 345 
Neb —Corpus Juris cited in O’Dell v. 
Goodsell, 30 NW2d 906, 909, 149 
Neb 261 

Okl —Taylor v. Slaughter, 42 P 2d 
235, 171 Okl 152 
57 C J. p 899 note 37. 

Injuries to prisoners generally see 
Prisons § 13. 

Liability of sheriff or constable on 
official bond see infra § 189. 
Cental and physical health 

Where commitment required sheriff 
to keep prisoner safely until ordered 
otherwise by the court, it was also 
sheriff's duty to safeguard prisoner 
and protect his mental and physical 
health as far as possible—Jacobson 
v McMillan, 132 P 2d 773, 64 Idaho 
351. 


3. Okl.—Allen v. Cavin, 66 P.2d 40, 
179 Okl 460. 

Guard at night 

A sheriff was not liable for the 
prisoner’s death m fire on ground 
that he was negligent in not having a 
guard at jail throughout night to 
look after safety of prisoners, where 
it was not shown that county fur¬ 
nished quarters for a guard or that 
commissioners’ court had authorized 
salary for such a guard.—Baker v. 
Walston, Tex Civ App, 141 SW2d 
409, error dismissed, judgment cor¬ 
rect. 

4. Ga—CorpuB Juris cited lu Ken¬ 
drick v Adamson, 180 S.E. 647, 648, 
51 GaApp. 402 

Iowa—Corpus Juris cited in Smith 
V. Miller, 40 NW.2d 597, 598, 241 
Iowa 625, 14 ALR.2d 345 
Okl—Allen v. Cavin, 66 P.2d 40, 179 
Okl 460 

57 C J p 899 note 39. 

5. Miss —State ex rel. Trigg v. 
West, 157 So 81, 171 Miss 203 

6. Kan —Pfannenstiel v Doerfler, 
105 P 2d 886, 152 Kan 479 

Attendance by jail physician 

A sheriff was not free from negli¬ 
gence in failing to call physician for 
jail prisoner, who became ill and died 

326 


as result of eating unsanitary food, 
on ground that duty to attend all jail 
prisoners was that of jail physician 
appointed* by county commissioners, 
in view of such physician's testimony 
that he was subject to call at any 
time by sheriff and his staff—Mag- 
enheimer v State ex rel Dalton, 90 
N E 2d 813, 120 IndApp. 128. 

7. NC—Spicer v Williamson, 132 
SE 291, 191 N.C. 487, 44 A L.R. 
1280 

8. Del.—Petit v. Colmery, 55 A. 344, 
20 Del. 266. 

9. La—Cobb v. Jeansonne, App., 50 
So 2d 100 

57 C J. p 899 note 41. 

Violence toward prisoner is viola¬ 
tion of law except under circumstanc¬ 
es permitted or justified—Brooks v. 
State, 95 S.W.2d 136, 130 Tex Cr. 561. 

10. Okl—Allen v Cavin, 66 P.2d 40, 
179 Okl. 460—Taylor v. Slaughter, 
42 P2d 235, 171 Okl. 152. 

Prisoner placed lu cell with insane 
person 

Sheriff was liable for death of 
prisoner who was negligently placed 
in cell with violently insane man yrho 
during night killed prisoner.—Dunn 
v. Swanson, 7 S.E.2d 563, 217 N.C. 279. 
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essary to the identification and recapture of pris¬ 
oners should they escape, and one so doing does not 
render himself liable in the absence of malice, 
wantonness, or a reckless disregard for the common 
dictates of humanity. 11 It has been held that a 
sheriff is not liable for an injury to a convict oc¬ 
curring while the latter is m the custody of a coun¬ 
ty convict contractor. 12 

Injuries by mobs or rioters . Unless provided 
otherwise by constitution or statute, 13 a sheriff can¬ 
not be held liable for injuries to persons or prop¬ 
erty suffered through the violence of mobs, riots, 
or insurrections, 14 where his failure to prevent the 
injury was due to physical inability to cope with the 
force confronting him, 16 but he is liable if he 
knowingly commits acts amounting to a participa¬ 
tion in the unlawful purposes of the mob, 16 or if, 
having the force at hand to prevent the injury, he 
stands idle and permits it. 17 

§ 118. Escape 

As a general rule a sheriff Is liable for the damage 
resulting from the escape of a prisoner in his custody. 

As a general rule a sheriff is liable for the dam¬ 
age resulting from an escape of a prisoner in his 
custody, 13 provided he has such prisoner legally in 
his custody. 19 It is not essential to the maintenance 
of an action against an officer for the escape of a 
prisoner arrested on mesne process that a demand 
should be made on him for the body of defendant 
on final process in the original action 20 or that he 
should have written notice that such final process 
is m the hands of an officer for service 21 In order 


to constitute an escape for which the sheriff is lia¬ 
ble, it is necessary that there be some agency of the 
prisoner employed or some wrongful act of another 
against whom the law gives a remedy, 22 and no 
liability is incurred where a prisoner is removed 
from custody by legal process. 23 Where a sheriff 
commits a person arrested on mesne process to non¬ 
official control, and is unable to produce him on the 
return day, he is liable for an escape, 24 and there 
cannot be a subsequent escape without a new ar¬ 
rest; 26 but the officer may, at his peril, allow the 
debtor freedom from official restraint, provided he 
produce him at the proper time 26 A sheriff is 
not liable to a prisoner or his representatives for 
injuries suffered in consequence of his escape 27 

Effect of change in incumbency . A former sher¬ 
iff is not liable for the escape of a prisoner during 
the term of his successor, although such prisoner 
was committed on civil process during his own term, 
if he has regularly delivered him to his successor, 23 
but it has been held that it is not the imperative 
duty of a returning sheriff to sign over, at the end 
of his term, to the new sheriff, a debtor taken on 
execution, who is on the jail limits, so as to make 
the officer, if he fails to do so, liable to the judg¬ 
ment creditor m the amount of the debt, as for an 
escape. 29 It has also been held that a sheriff whose 
term of office has expired, and who has turned over 
to his successor the jail and prisoners actually there¬ 
in, is not liable for a failure to deliver to him a pris¬ 
oner m his custody on a body execution, if the new 
sheriff has not served the certificate of appoint¬ 
ment as required by statute. 30 


11. Ind.—State v. Clausmier, 57 N. 
E 541, 154 Ind. 599, SO LEA 73, 
77 Am SR. 511. 

57 C J. p 899 note 42. 

12. Miss.—State v. Basham, 27 So. 
996, 77 Miss. 688. 

57 C J. p 899 note 43. 

Injury to convicts generally see Con¬ 
victs fi 9. 

13. Mont.—Annala v. McLeod, 206 
P.2d 811, 122 Mont. 498. 

14. US —South v. Maryland, Md, 
18 How. 396, 15 L Ed 433. 

Mont—Annala v. McLeod, 206 P.2d 
811, 1 22 Mont. 498. 

15. Md—State v. Wade, 40 A. 104, 
87 Md. 529, 40 L.R.A. 628. 

57 C J. p 902 note 92. 

16. U.S—Asher v. Cabell, Tex., 50 
F. 818, 1 CCA 693. 

57 C.J. p 902 note 93. 

17. Md—State v. Wade, 40 A. 104, 
87 Md 529, 40'LRA 628. 

18. N J.—Gural v Engel, 25 A 2d 
257, 128 N J.Law 252, reversed on 


other grounds 28 A 2d 109, 129 N.J. 
Law 63. 

57 C.J p 900 note 46—5 C J. p 529 
note 33 [a]. 

Liability 

For acts of deputy see supra § 55 
Of jailer or sheriff acting as such 
for escape of prisoners generally 
see Prisons § 23. 

On official bond see infra § 189 
Penalties for permitting escape see 
infra § 173 

Summary remedies against officer 
for allowing escape see infra § 168 

19. U.S •—Barth v. Clise, Wis., 12 
Wall. 400, 20 LEd 393. 

57 C J. p 900 note 47. 

20. Conn —Hart v. Stevenson, 25 
Conn. 499. 

21. Conn.—Hart v. Stevenson, su¬ 
pra. 

22. N.Y—Wilckens v Willet, 4 Abb. 
Dec 596, 1 Keyes 521. 

A.cts constituting escape generally 
see Prisons § 23 c. 

23. N.Y.—Wilckens v. Willet, supra 
57 C.J. p 900 note 5L 
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24. Wis.—Gebhardt v Holmes, 135 
N.W. 860, 149 Wis. 428 

25. Wis—Gebhardt v. Holmes, su¬ 
pra. 

26. Wis—Gebhardt v. Holmes, su¬ 
pra. 

27. Ky.—McFarland v Ellison, 99 
S.W 2d 779, 266 Ky 628. 

Failure to rescue prisoner 

Deputy sheriff and marshal were 
held not liable to prisoner's wife for 
death of drunken prisoner because of 
their failure to render assistance 
when he called for help after escap¬ 
ing from their custody and falling 
into river where he was drowned.— 
McFarland v Ellison, supra. 

28. NY.—Partridge v. Westervelt, 
13 Wend 500. 

57 CJ p 900 note 55. 

29. N.Y—French v. Willet, 23 N.Y. 
Super. 566 

30. N.Y—Feenck v. Conner, 9 Daly 
i 523. 



§§ 118-119 

A new sheriff who has regularly received a pris¬ 
oner from his predecessor is liable for his escape, 31 
although a voluntary escape may have existed in the 
time of his predecessor , 32 but the mere termination 
of the former sheriff’s incumbency, without a regu¬ 
lar assignment of the prisoner to the new sheriff, 
does not make the latter liable for a subsequent 
escape. 33 If plaintiff elects to sue the former sher¬ 
iff and recovers, the judgment bars any action 
against the new sheriff for a fresh escape 34 

§ 119. -Relief from Liability 

The sheriff Is not liable for an escape where the proc¬ 
ess on which the prisoner was arrested was void, but 
he is not relieved from liability where the process was 
only irregular and voidable. 

A sheriff is not relieved from liability for an es¬ 
cape by the fact that the process on which the pris¬ 
oner was arrested was irregular and voidable, 35 
but he is not liable for an escape where the process 
on which the prisoner was arrested was void 36 or 
insufficient to authorize the arrest. 37 So, if the 
court rendering judgment was without jurisdiction, 
the sheriff is relieved from liability for an escape, 38 
but if the judgment is not void, but merely erro¬ 
neous, the sheriff is not relieved from liability. 39 

Poverty or insolvency of debtor. In an action 
against a sheriff for an escape, the poverty or in¬ 
solvency of the debtor may be shown m mitigation 
of damages, as discussed infra § 120, but it is not 
available as a bar to the action. 40 A sheriff who re¬ 
leases a debtor on an instrument not complying with 
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the statute for the relief of insolvent debtors may 
be liable for an escape. 41 

Privilege from arrest. Where the person arrested 
is absolutely privileged from arrest, the officer in¬ 
curs no liability by allowing him to escape , 42 but in 
some cases it has been held that, where the privilege 
is temporary and limited, the sheriff is liable for an 
escape if, on his own responsibility, he releases the 
prisoner. 43 

Discharge by order of cowt. The fact that a 
prisoner arrested under an execution m ia civil ac¬ 
tion has been discharged from imprisonment by the 
order of a court or judicial officer having jurisdic¬ 
tion to make it is a good defense to the sheriff, in an 
action for escape, although the order was erroneous¬ 
ly made and might have been avoided, 44 but it is 
otherwise where the order was granted without 
jurisdiction or is void on its face 45 In any event, 
plaintiff by accepting benefits under the order of 
discharge may be estopped to claim that the pris¬ 
oner’s release was an escape for which the sheriff 
is liable. 46 

Waiver of right of action. Where, after the sher¬ 
iff has become liable for an escape by taking an in¬ 
sufficient bond from a piisoner in contempt, the 
prosecutor takes an assignment of the bond after 
breach of its condition, and also takes an order for 
a further attachment, but fails to issue such further 
attachment, and the prisoner is surrendered by his 
bail, the prosecutor’s right of action against the 
sheriff for the escape is waived. 47 
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31. NT.'—Paitridge v. Westervelt, 
13 Wend 500—Hempstead v. Weed, 
20 Johns 64, 11 AmD 244. 

32. NY.—Stickle v. Heed, 23 Hun 
417—Bawson v. Turner, 4 Johns 
469. 

33. NY.—Partridge v Westervelt, 
13 Wend 500—Hempstead v Weed, 
20 Johns 64, 11 AmD 244. 

34. N.Y.—Haws on v. Turner, 4 

Johns 469 

3^. NJ—Woodruff v Barrett, 15 NT 
JLaw 40—Patten v. Halsted, 1 N 
J Law 320. 

57 C.J p 901 note 63 

Defenses m actions against jailer 
or sheriff acting 1 as such for es¬ 
cape of prisoners see Prisons § 
23 k. 

Protection afforded by process gener¬ 
ally see infra § 122 et seq 

38. N.Y—Carpenter v. Willett, 31, 
N.Y. 90, 1 Abb Dec. 312, 1 Keyes 

* 510, 28 How.Pr. 225. 

57 C.J. p 901 note 64. 


' 37. Mass —Hitchcock v. Baker, 2 Al¬ 
len 431. 

57 C J p 901 note 65. 

38. Conn—Austin v. Pitch, 1 Root 
288 

39. NY.—Wesson v. Chamberlain, 3 
NY. 331. 

40. N.J.—Gural v Engle, 25 A 2d 
257, 128 N J Law 252, .reversed -on 
other grounds 28 A.2d 109, 129 NJ 
Law 63 

57 C J. p 901 note 71. 

41. NJ—Gural v. Engel, 28 A 2d 
109, 129 N JLaw 63. 

42. NH —Green v. Edson, 2 NH 
293 

NY—Ray v. Hogeboom, 11 Johns 
433. 

43. N.Y.—Sperry v. Willard, 1 Wend 
32 

57 C J. p 901 note 75. 

44. NY.—Land Pmance Corporation 
v. Jacoby, 272 N.Y S. 318, 151 Misc 
159, affirmed 275 N.Y S. 890, 243 
App.Div. 530, affirmed 196 N.E. 600, 
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267 NY 600—Deitz v. Mangano, 30 
NYS2d 8. 

57 C J. p 901 note 76. 

Release la response to writ 

Sheriff who, in good faith and 
obedience to mandatory writs of su¬ 
persedeas and habeas corpus, valid 
on their face f released prisoner con¬ 
victed of felony to state officer armed 
with mittimus was held not civilly 
liable to plaintiff who had caused 
sheriff to take! prisoner into custody 
under writs of capias ad satisfacien¬ 
dum while felony prosecution was 
pending,—Andrews v. Wilcox, 270 N. 
W 191, 277 Mich 697, 

45. NY—Perry v. Kent, 34 N.Y S. 
843, 88 Hun 407, affirmed 53 NB 
1130, 157 N.Y. 710—Bullymore v. 
Cooper, 2 Lans. 71, affirmed'40 N. 
Y. 236 

46. NY—(Land Finance Corporation 
v. Jacoby, 275 NYS. 890, 243 App 
Div., 5^0, affirmed 196 N.E 600. 267 
NT 600—Deitz v. Mangano, f &0 
NY.S.2d 8. 

47. N.Y —Morton v. Campbell, 14 

Abb.Pr. 410. ’* ■ f 1 ' ' 
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§ 120. - Extent of Liability 

The actual loss sustained is the measure of damages 
for the escape of a prisoner arrested on mesne process. 

A sheriff who allows a prisoner arrested on mesne 
process to escape is prima facie liable for the entire 
debt, 48 but may reduce his liability by showing 
that the creditor was not injured to that extent, 49 
thus making the actual loss the real measure of dam¬ 
ages 50 According to some authorities the same 
rule applies m case of an escape of a prisoner ar¬ 
rested on final process ; 51 but other authorities hold 
that where a debtor is arrested on final process his 
escape renders the sheriff absolutely liable for the 
debt. 52 A sheriff who illegally releases a prisoner 
sentenced for default m payment of a fine is liable 
to the county authorities for the amount of the 
fine. 53 

Mitigation of damages . Where a plaintiff, having 
obtained security from defendant for his debt, re¬ 
linquishes it, after knowledge of an escape, the sher¬ 
iff may avail himself of such fact m mitigation of 
damages, in an action against him for the escape 54 
So it may be shown in mitigation of damages that 
the debt could not have been made out of the 
debtor. 55 The poverty or insolvency of the debtor 
may be shown m mitigation of damages in an action 
against an officer for an escape. 56 

§ 121. Miscellaneous 

General rules with respect to liability for the use of 
excessive force rn making an arrest, and for unlawful 
arrests, by public officers apply to sheriffs and constables. 

The general rules with respect to the force which 
may be used by public officers in making an arrest, 
as discussed in Arrest § 11 et seq, apply to sheriffs 

48. NY.—Latham v. Westervelt, 26 
,Barb. 256. 

67 C.J p 901 note 80 
Amount of recovery under statutes 
imposing penalty see infra § 1,74 

49. R.I—Sfheldon v. Upham, 14 R. 

X, 498 

60. NY—Singer v Knott, 196 N.Y 
S 5'65, 203 App.Div 556, reversed 
on other grounds 142 NE 435, 237 
N.Y. 110, reargument denied 143 
NE 744, 237 NY, 563. 

67 C.J. p 901 note 82. 

51. Va.—Perkins v. Giles, 9 Leigh 
397, 36 Ya 397, 33 AmD 249 

67 C.J. p 901 note 83. 

52. NY—Latfhani v. Westervelt, 26 
Barb. 256. 

ipa.—Shewel v., Pell, 4 Yeates 47. 

53. 1 IBa-r-dn re, Sheriff's Duty, 43 Fa. 

Co. 631. ; 

54 NoY.-rnEtassell v. Turner, 7 Johns 
189, 5 Am D. 254. ' 


and constables. 57 Thus a sheriff or constable is 
liable for an assault where in performing his duties 
he uses unnecessary force and a person is thereby 
injured. 58 Where a sheriff had arrested one by 
mistake for another, and under the mistake shot at 
him, when escaping, he was held liable if he could, 
with due care and diligence, have ascertained his 
mistake before shooting 59 A sheriff who, in at¬ 
tempting to arrest, without a warrant, a person 
guilty at most of a misdemeanor, shoots such person 
while he is running away is liable to him for the 
injury sustained. 60 So a sheriff or -constable who, 
attempting to make an arrest without a warrant, 
shoots a third person accompanying the person 
sought to be arrested is liable therefor, 61 and the 
person shot is not guilty of contributory negligence 
because, m the general excitement, not knowing 
which way to go to escape injury, he runs into the 
range of fire intended for his companion. 62 

Where officers, without a warrant, agreed to inter¬ 
cept travelers on a certain highway, on information 
that liquor was being unlawfully transported, and, 
m following out such agreement, one of the officers 
shot at innocent travelers who refused to stop, 
all of the officers are liable for the resulting in¬ 
jury, 63 and it is no defense that the other officers 
did not agree to do any shooting, the agreement to 
intercept travelers being the proximate cause of the 
injury; 64 and it is not a defense that there was, 
unknown to the person injured, a pint of liquor in 
the car in which he was traveling, 65 or that the oc¬ 
cupants of the car, without knowledge of the identity 
of the officers, violated the speed laws m trying to 
escape, 66 or that the officers acted in good faith and 
on the advice of the city attorney that they were au- 

58. N C —Price v. Honeycutt, supra 
57 C J. p 898 note 17. 

59. Neb—Kopplekom v. Huffman, 10 
N W. 577, 12 Neb 95. 

60. Miss—-Holland v. Martin, 56 So 
2d 398, suggestion of error over¬ 
ruled 58 So 2d 62 

Utah—Geros v Harries, 236 P 220, 
65 Utah 227, 39 A L.R. 1297. 

61. Ark—Edgin v Talley, 276 SW. 
591, 169 Ark 662, 42 A.L.R. 1194. 

Miss —State v Cloud, 116 So 814, 
150 Miss. 697. 

62. Miss.—State v. Cloud, supra. 

>63. Wash.—Mitchell v. Hughes, 176 
P. 26, 104 Wash. 231. 

64 Wash.—Mitchell v. Hughes, su¬ 
pra 

65i Wash—Mitchell v. Hughes, su¬ 
pra. 

66. Wash—Mitchell v. Hughes, su¬ 
pra. 


55. Vt—Mangan v. Franzom, 75 A 
2d 665, 116 Vt 351. 

57 C J p 902 note 87. 

56. N.Y.—Slagle v Burden, 266 NY 
S. 834, 239 App Div 104, affirmed 
191 NE 559, 264 N.Y. 548 

Vt—Mangan v Franzoni, 75 A.2d 
665, 116 Vt 351. 

57 C J p 902 note 88: 

57. W.Va—State ex rel Mullins v. 
McClung, 17 S E 2d 621, 123 W 
Va 682. 

Assault on prisoner see supra § 117 
Liability on official bond see infra 
$ 189. 

liability In official and private ca¬ 
pacities 

A sheriff, acting viciously, immod¬ 
erately, and with excessive force , In 
making arrest, becomes ipso Sacto 
accountable, in his official, as ^rell as 
his private, capacity, to persbh m* 
lured thereby.—Pnoe v. Honeycutt, 
4 SE 2d 611, 216 N C. 270. 
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thorized to stop travelers ttnlawfuly transporting 
liquor. 67 In preventing the escape of one arrested 
for a misdemeanor, a sheriff or 'constable may not 
use greater force than would be proper m effecting 
the arrest and may not take life or indict great 
bodily harm except to prevent like injury to him¬ 
self. 68 A sheriff may be liable for false imprison¬ 
ment where he refuses to permit one arrested for a 
misdemeanor to give an appearance bond. 69 

False arrest . The general rules as to the lia¬ 
bility of a public officer who makes an unlawful ar¬ 
rest, as discussed in False Imprisonment §§ 14-35, 
have been applied to sheriffs and constables. 70 

Injury to property in making arrest . An officer 
who, m making a lawful arrest of a person attempt¬ 
ing to escape in an automobile, shoots at the tires of 
the automobile m order to stop it is not liable for 
injury to the car. 71 

Taking arrested person before wrong magistrate . 
A sheriff who arrested a person for drunkenness and 
took him before a trial justice in an adjoining town, 
instead of one in the town wherein the arrest was 
made, as required by statute, has been held to be a 
trespasser 72 and liable for false imprisonment. 73 

Seizure and detention of property on making ar¬ 
rest for larceny. An officer on arresting a person 
charged with larceny has no right to take from him 
property other than that alleged to have been stolen, 
and if he does so is liable in damages. 74 So, al¬ 
though an officer serving a warrant for larceny 
may lawfully take from defendant goods alleged to 


have been stolen, 75 he is liable for conversion if he 
refuses to return them on defendant’s being dis¬ 
charged, 76 and he is not excused from liability be¬ 
cause complainant m the criminal process had ob¬ 
tained judgment against him on his default for con¬ 
version of the property, and taken it away from him 
on execution, where complainant -was not in fact 
the owner of the property. 77 

Furnishing erroneous information . Where a 
surety on a poor debtor’s bond, before the condition 
had expired, applied to the sheriff for information 
as to its date, and the officer stated to him a time 
later than its true one, the surety could not main¬ 
tain an action against the officer m consequence of 
such erroneous statement unless he knew it to have 
been false or made it with an intention to deceive. 78 

Failure to record assignment Where a deed of 
assignment of an insolvent person, executed in pur¬ 
suance of the assignment laws, in favor of the sher¬ 
iff as assignee, is rendered void because of the 
latter’s failure to have it filed and recorded within 
the time required by law, and by reason thereof the 
property of the insolvent is lost to the general 
creditors, the sheriff is liable to such creditors; 79 
and it is not a prerequisite to the maintenance of an 
action by a creditor who has thus suffered loss that 
he should have his claim against the insolvent filed 
with, and approved by, the county court. 80 

Trespass. A sheriff who trespasses on the proper¬ 
ty of one engaged in violating the law may be 
civilly liable for the trespass. 81 


J. PROTECTION AFFORDED BY PROCESS, JUDGMENT, OR ORDER OF COURT 


§ 122. In General 

a. General rule 

b. Subsequent action of court or party 
a. General Rule 

It Is a well-established general rule that the process, 
judgment, or order of a court having apparent jurisdic¬ 
tion, if valid on its face, affords complete protection to 


a sheriff or constable from liability for any proper or 
necessary act done In its execution. 

It is well established as a general rule that the 
process, judgment, or order of a court having ap¬ 
parent jurisdiction, if valid on its face, affords 
complete protection to a sheriff or constable from 
liability for any proper or necessary act done m 
its execution, 82 and the officer need not look be- 


67. Wash.—Mitchell v. Hughes, su¬ 
pra. 

68. Ark—Whitlock v. Wood, 101 S 
W 2d 950, 193 Ark. 695, 110 ALR 
955 

Ky—Head v Martin, 3 SW 622, 85 
Ky 480, DKyL 45 

69. Tex —King v. Roberts, 84 S W 
2d 718, 120 Tex. 623 

70. Anz—Platt v. Greenwood, 69 P. 
2d 1032, 50 Ariz 158 

W.Va—State ex rel Verdis v. Fidel¬ 
ity & Casualty Co of New York, 
199 S.E. 884, 120 W.Va 593. 


' Liability for wrongful arrest under 
civil process see supra § 62. 

71. Ark—Edgm v Talley, 276 SW. 
591, 169 Ark 662, 42 A L R. 1194. 

72. Mass—Papineau v. Bacon, 110 
Mass. 319. 

73. Tex —King v. Roberts, 84 S.W.2d 
718, 125 Tex 623, 

74. Mass —King v. Ham, 6 Allen 
298. 

57 C J. p 899 note 32. 

75. Mass—Fitzgerald v. Jordan, 11 
Allen 128. 


76. Mass.—Fitzgerald v. Jordan, su¬ 
pra. 

77. Mass.—Fitzgerald v. Jordan, su¬ 
pra. 

78. Me—Moulton v. Jose, 25 Me 76 

79. Neb—Huddleson v. Polk, 102 
NW 464, 70 Neb. 492. 

80. Neb —Huddleson v. Polk, supra. 

81. Ala—Wiggins v State, 143 So. 
188, 25 AlaApp. 192 

82. XT S —Allen v. Clark, D C.Cal„ 
22 F Supp. 898. 
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yond the face of the judgment or order. 83 A sher¬ 
iff or constable is protected by anything which may 
properly be considered as process or judgment, 84 
even a municipal ordinance under which the officer 
acts, 85 but he is not protected by matter not properly 
considered process or judgment of the -court. 86 Thus 
an instrument signed by a sheriff, directing his 
deputy to rearrest a defendant for failure of his 
bail to justify, is not process, within the rule that 
process regular on its face protects those acting 
under it. 87 

Statutes protecting officers from liability in the 
execution of process are to be liberally construed. 88 
Where the statute provides for the foreclosure of 
chattel mortgages by notice of sale, a sheriff who 
seizes and sells under such a notice incurs no lia¬ 
bility to the mortgagor, although the latter pro¬ 
tested against the sheriffs action, where he did not 
avail himself of a method provided by statute for 
preventing an unauthorized foreclosure. 89 A sheriff 
is not protected where he acts in other than his of¬ 
ficial capacity 90 It has been held that the protec¬ 
tion from liability afforded by apparently valid proc¬ 
ess is personal to the officer executing it, and affords 
no shelter to a wrongdoer under color of whose 
process the officer is called on to act, 91 but it has 
also been held that, where a sheriff acts m response 
to a mandate of the court, the party at whose m- 

Ark—State Life Ins Co. v Grave, 

79 S W 2d 268, 190 Ark 460. 

Cal—Sparks v. Buckner, 57 P.2d 
1395, 14 Cal App 2d 213 
La—Saia v. Phoenix Building & 

Homestead Ass'n, 162 So 640, 182 
La 844—Pembrook v Goldman, 

App, 176 So 888. 

Minn —Robinette v Price, 8 N.W 2d 
800, 214 Minn 521. 

Mont—Ham v. Isaac, 107 P2d 137, 

111 Mont. 162. 

N. J —Galka v. Tide Water Associated 
Oil Co, 30 A 2d 881, 133 N.JEq 
137. 

NT.—Land Finance (Corporation v 
Jacoby, 272 NTS 318, 151 Misc 
159, affirmed 275 N.T S 890, 243 
App Div 530, affirmed 196 NE 600, 

267 N T 600—Corpus Juris cited in 
Universal Credit Co v Knights, 

261 NTS. 252, 258, 145 Misc 876— 

Treiber v. Maunocourt, 258 NIS 
206, 143 Misc. 741—Deitz v Man- 
gano, 30 NTS 2d 8. 

Wash—Cavitt v. McCnte, 79 P.2d 
637, 194 Wash. 684. 

57 C J p 902 note 98 
Wrongful acts see lijfra § 127. 

83’. Cal.—Sparks v. Buckner, 57 P.2d 
1395, 14 Cal,App 2d 213- 
La—Pembrook v. Goldman, App , 176 
" So 888 ' ' ' 

Muin —Robinette v Price, 8 N.W 2d 
800, 214 Minn 521. 1 


stance the mandate was issued is not responsible for 
his acts. 92 

Protection of deputies and special officers . A dep¬ 
uty sheriff or constable executing process is entitled 
to the same protection in respect of his acts m con¬ 
nection therewith as would be afforded his prin¬ 
cipal, 93 and this rule applies to a special constable 
appointed to make an arrest. 94 

Protection of coroner acting as sheriff A coroner 
performing the duties of sheriff is entitled to the 
same protection in the execution of apparently valid 
process as would be accorded the sheriff. 95 

Protection of persons assisting sheriff , Persons 
aiding an officer m the execution of apparently 
valid process are protected from liability, even 
though the process was in fact invalid, where they 
have acted in good faith under the command of 
the officer, 96 and the property levied on was actually 
taken by the officer under his process, 97 but if they 
were mere volunteers m the service or acted offi¬ 
ciously they must show a valid process in order to 
escape liability, 98 and if the process is void on its 
face it furnishes no protection even though the 
person aiding the officer did so at his command. 99 
A person assisting an officer, in order to be pro¬ 
tected, need not remain m the actual presence of 
the officer, if the two are in the same neighborhood, 

89. Wash—Mack v. Doak, 96 P. 825, 
50 Wash. 119. 

90. N T.—Grayrock Land Co. v. 
Wolff, 121 N.Y.S. 953, 67 Misc. 153. 

91. Ill.—Housh v. People, 75 III. 487 
—Tuttle v. Wilson, 24 Ill. 553. 

92. N T —Treiber v. Mouriocourt, 
258 NY.S. 206, 143 Misc. 741. 

93. Ky—Enterprise Mfg Co. v. 
Reed, 185 S.W 80, 169 Ky. 676 

57 C J. p 904 note 6. 

Liabilities of deputies generally see 
supra § 53. 

94. Ohio.—Carothers v. Scott, Tapp. 
227 

95. NY.—Manning v. Keenan, 73 N. 
Y. 45 

Liabilities of coroner acting as sher¬ 
iff generally see supra 5 53. 

96. Minn—Dahl v. Halverson, 226 
N W. 405, 178 Minn. 174. 

57 C J p 904 note 11. 

Liabilities of persons aiding officers 
generally see supra § 53. 

97. NH—Johnson v Stone, 40 N.H. 
197, 75 Am.D. 706 

57 C.J. p 904 note 12. 

98. Ky.—Hunt v. Ballew, 9 B Mon. 
390 

57 C J p 904 note 13 

99* La—McKinnesy v. Chambliss, 3 
La Ann 577. 


Factual allegations 

A constable or sheriff need not in¬ 
quire into the verity of factual al¬ 
legations on which litigant bases his 
right to coercive process.—Pembrook 
V. Goldman, La App., 176 So 888. 
Statements in court order 

Sheriff need not search records to 
dispute specific statements in court 
order directing him to perform min¬ 
isterial duty—First Nat. Bank v Mc¬ 
Coy, 297 P 571, 112 Cal App 665 

84. Ky—Worland v Sutten, 3 Dana 
477 

57 C J p 917 note 78. 

85. Pa.—Cessna v Clouse', 52 Pa Su¬ 
per 442. 

57 C J. p 917 note 79. 

86. Cal.—Sparks v. Buckner, 57 P 2d 
1395, 14 Cal App 2d 213 

Ex parte approval of bond 

Sheriff who released property seiz¬ 
ed under writ of attachment on an 
insufficient bond is not relieved of 
liability by the court's ex parte ap¬ 
proval of the bond—Spares v. Buck¬ 
ner, supra. 

87. NY.—Arteaga v. Flack, 2 NY 
CivProc 152 

88. Pa—J B Van Server Co. v. New 
Irving Hotel, 148 A. 513, 298’ Pa 
463—Jones v Hughes, 5 Serg. & 

|, R 299, 9 AmD. 364. 
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and acting in concert, the officer giving orders, and 
the other obeying them. 1 

Authority to execute process . A sheriff or con¬ 
stable who seeks to justify his acts by a claim that 
he acted under legal process must show that he was 
authorized to execute such process, 2 since, although 
process is valid and properly issued, it can afford no 
protection to an officer who is not authorized to 
execute it. 3 

Necessity for showing justification . In case of 
an action against the officer by the party against 
whom process is issued, the process itself, being 
valid on its face, constitutes a complete justifica¬ 
tion, 4 but m case of a suit by a third person claim¬ 
ing title to the property seized, under the party 
against whom process issued, which title is con¬ 
tested on the ground of fraud, the officer must, in 
addition to showing that he acted under such proc¬ 
ess, show that he acted for, or on behalf of, a credi¬ 
tor. 5 So, under such circumstances, when the officer 
claims to have acted under process of execution he 
must produce the execution 6 and the judgment on 
which it issued, 7 and such judgment must be valid 
in order to entitle the officer to protection. 8 Some 
authorities, however, have held that, where a 
third person claims property taken under a writ 
regular on its face, the sheriff need not, in order to 
justify the seizure, produce the judgment 9 unless 
he has occasion to rely thereon. 10 It has also been 
held that voluntary assignees of a debtor, who be¬ 
came such after a levy under an execution, are not 
strangers within the rule which requires an officer 
justifying against a stranger to show a judgment 
as well as an execution, 11 and such an assignee can¬ 


not impair the sheriff’s right to retain the goods 
levied on by attacking the judgment 12 

If the officer claims to have acted under mesne 
process in seizing the property claime*d by a stranger 
to the process, the debt must be proved by some 
competent evidence, 13 and the officer must show a 
valid writ, 14 regularly issued on proper proceed¬ 
ings, 15 by a court having jurisdiction of the parties 
as well as of the subject matter of the suit, 16 and, 
after trespass has been brought by the person claim¬ 
ing title, defects in the service of the process can¬ 
not be cured by taking out a new writ. 17 Where, 
however, a sale by the debtor of property seized un¬ 
der mesne process 'is merely colorable, or only a 
transfer of possession merely for concealment, with 
no intention of transferring the title, the writ alone, 
if regular on its face and emanating from a tribunal 
having jurisdiction of the subject matter, is a full 
protection to the officer. 18 

Return of process. In order to be protected from 
liability for acts done in the execution of mesne 
process, the sheriff must make his return thereon 10 
within the time prescribed by the statute, 20 or at 
least show a legal excuse for his failure to do 
so; 21 but a return is not necessary to entitle the 
officer to protection in the execution of final proc¬ 
ess. 22 A search warrant reciting the essential facts 
of a complaint as enumerated m the statute, and 
otherwise complying with the provision requiring a 
return where the person or thing searched for is 
found, and bearing the return statement “nothing 
found,” is sufficient to protect the officer executing 
it, although it was not returned into court 23 So, 
where an officer attaches property on a justice’s 


1. Ga—Robinson v. State, 18 3 E 
1018, 93 Ga. 77, 44 Am.S R. 127. 

2. Mo —Corpus Juris cited in Adams 
v Stockton, 151 S.W.2d 127, 128, 
235 Mo App 1183. 

N.Y.—Copley v Rose, 2 NY. 115. 

3. Ind—Benninghoof v. Finney, 22 
Ind 101 

57 C.J p 909 note 84. 

4. Or.—Skulason v. Pratt, 130 P 2d 
17, 169 Or. 617. 

RI.—McDonald v Brown, 199 A. 
750, 61 RI. 40 

57 C.J. p 910 note 74. 

5. Okl—Masters v. Teller, 56 P 
1067, 7 Okl. 668. 

57 C J. p 910 note 75. 

6. NY.—Koland v. Van Aken, 290 
N.Y.S 768, 248 App.Div. 918. 

87 C.J. p 911 note 76. 

7m N.Y.—Koland v. Van Aken, supra* 

57 C J. p 911 note 77. 


8. Mont—Palmer v. McMaster, 19 
P 585, 8 Mont. 186. 

57 C J- p 911 note 78. 

Validity of judgment generally see 
infra § 125. 

9. S C.—Traylor v. McKeown, 46 S.C 
Li 251. 

57 C J p 911 note 79. 

10. Del.—Davis v White, 6 Del. 228 

11. N.Y.—Heath v. Westervelt, 4 N 
Y Super 110. 

12. N.Y.—Heath v. "Westervelt, su¬ 
pra 

13. N.H—Sanford Mfg Co v. Wig- 
gin, 14 N.H. 441, 40 AmD. 198. 

57 C J p 911 note 85. 

14. Kan—Huey v. Bruner, 58 P. 
485, 9 Kan App. 149. 

57 C J. p 912 note 86. 

15. Cal.—Laughlm v. Thompson, 18 
P 330, 76 Cal. 287. 

57 C J. p 912 note 87. 

332, 


16. Neb —Hakanson v. Brodke, 53 
NW. 1033, 36 Neb. 42. 

57 C.J p 912 note 88. 

Jurisdiction of court generally see 
infra § 123. 

17. Mich—Fairbanks v. Bennett, 17 
NW 696, 62 Mich. 61. 

18. Colo—Buddee v. Spangler, 20 
P 760, 12 Colo. 216. 

57 C J. p 912 note 90. 

19. Me—Trafton v. Hoxie, 180 A. 
800, 134 Me. 1. 

57 CJ. p 910 note 66. 

20. Fla.—Dowling v. Bowden, 6 So. 
765, 25 Fla 712. 

57 CJ. p 910 note 67. 

21. Fla—Dowling v. Bowden, bu~ 
pra. 

57 C.J. p 910 note 68. 

22. Me—Corpus Juris cited, lit 
Trafton Hojsae, ,180 A. 800, 802, 
134 Me. JL 

57 C.J. p 910 note 69. 

23. , Me-J-Zanoni v; Cyn% 104 A. 629, 
117 Me. 399. i 
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writ, and, while the case is pending on appeal in the 
county court, sells the property by request of the 
creditor, he is not a trespasser ab initio because he 
makes his return to the magistrate instead of to the 
county clerk 24 It has been held that the failure 
of a sheriff to make timely return after execution of 
a writ of replevin does not destroy the validity of 
the writ ab initio, so as to render the sheriff liable 
in trespass for taking the property under authority 
of the writ. 25 A mistake or omission in return on 
mesne process doeamot render the officer liable as a 
trespasser ab initio? 26 

Particular process, judgments, or orders . The 
general rules with respect to the protection of the 
officer, and the exceptions to, and qualifications of, 
such rules, have been applied to orders for the sale 
of property, 27 or directing the disposition of the 
proceeds of sales, 28 orders for the payment of 
money into court, 29 orders of county authorities re¬ 
quiring a sheriff to open a road, 30 warrants for 
sale, 31 warrants of arrests, 32 writs of capias ad 
satisfaciendum, 33 attachments against defaulting 
witnesses, 34 orders for the discharge of prisoners, 35 
possessory warrants, 36 search warrants, 37 distress 
warrants, 38 warrants for the collection of taxes, 39 
writs of assistance, 40 writs of attachment, 41 writs 


of execution, 42 writs of possession, 43 writs of forci¬ 
ble entry and detainer, 44 writs of, or requisitions in, 
replevin, 45 writs of restitution, 46 writs of sequestra¬ 
tion, 47 and writs of habeas corpus ad testifican¬ 
dum 48 

b. Subsequent Action of Court or Party 

A sheriff who executes the mandate of a writ is pro¬ 
tected thereby regardless of the subsequent action of 
the court with respect to the matter. 

A sheriff who -executes the mandate of a writ is 
protected thereby regardless of the subsequent ac¬ 
tion of the court with respect to the matter. 49 Thus 
a sheriff is protected where he seizes goods under a 
valid attachment, although it is subsequently va¬ 
cated. 50 The omission to take out execution on a 
judgment within the time during which an attach¬ 
ment remains effective does not render the officer 
who levied the attachment a trespasser ab initio, 51 
and a sheriff who levies under mesne process is not 
deprived of protection by irregularities in the sub¬ 
sequent proceedings resulting in the judgment. 52 
So, where a search warrant, valid at the time it was 
issued, has been legally executed by an officer, he is 
not affected by an omission of the magistrate in the 
subsequent proceedings m the case 53 A sheriff is 
protected in enforcing a decree from which an ap- 


24. Vt.—Bentley v. White, 54 Vt 
564. 

25. Iowa.—Gibson v. Collings, 205 N 
W. 304 f 200 Iowa 721. 

26. NH—Smith v Moore, 17 1ST H 
380—Parker v. Pattee, 4 NH. 530. 

27. U S,—Conner v. Long, N.Y., 104 
US 228, 26 L Ed 723 

57 C J. p 916 note 56. 

28. US—O'Brien v Weld, N.Y., 92 
US. 81, 23 LEd 675. 

N V —American Hosiery Co. v. Riley, 
12 Abb.N Cas 329. 

29. N.Y.—Acker v. Ledyard, 8 NY. 
62. 

30. Tex —Morgan v. Oliver, 129 S.W. 
156, 60 Tex.CivApp 210. 

31. Miss—Rigby v Whitten, 18 So. 
2d 152, 196 Miss 661. 

32. Mass.—Jordan v. C I. T. Corp , 
19 N.E.2d 5, 302 Mass. 281. 

Minn—Hoppe v Klapperich, 28 NW. 
2d 780, 224 Minn 224, 173 ALE, 
819. 

57 C J. p 916 note. 60. 

33. Mo —State v. Hamilton, 9 Mo 
794. 

57 CJ. ^ 916 note 61. 

34. Wis.—Holz v Rediske, 92 N.W < 

1105, 116 Wis 353 j 

35. N.Y.—Land Finance {Corporation 
v Jacoby, 272 N.YS. 318, lSfc^isc 
159, affirmed 275 N.Y.S, 890, 243, 

7 1 1 * * ' J 


AppDiv. 530, affirmed 198 NE 600, 
267 N Y. 600—Deitz v. Mangano, 30 
NYS 2d 8. 

57 C J. p 916 note 64. 

36. Ga—Hearell v Vann, 108 S.E 
808, 27 Ga App 430. 

57 C.J. p 916 note 65. 

37. Ala—Walker v. Grahapi, 172 So 
655, 233 Ala. 539 

Okl —Moore v. Kilmer, 90 P.2d 892, 
185 Okl 158 

Utah—Allen v Holbrook, 135 P 2d 
242, 103 Utah 319, 158 ALR 224, 
modified on other grounds 139 P.2d 
233, 103 Utah 599. 

57 C.J. p 916 note 66. 

38. Ky.—Roberts v. Tennell, 4 Litt 
286 

57 C.J. p 916 note 67. 

39. N.Y.—Woolsey v. Morns, 96 N. 
Y. 311. 

57 C J. p 916 note 68. 

40. Mont —Bingham v. National 

Bank of Montana, 72 P2d 90, 105 
Mont. 159, 113 ALR 315 

Okl—Pappe v Law, 35 P.2d 941, 169 
Okl 15, 95 A.L.R‘ 939. 

Or.—Skulason y Pratt, 130 F.£d 17, 
169 Or 617 , 

57 CJ..P 916 note 69. 

41. U.S —Matthews V- pen^more, 

Mich ? pjftjCt. 12»«f ?-° 9 216, 27 

, LEd 912. (l „ 

57 C.J p 916 note, (Jk . , , : , 


42. U S.—Smith v. Miles, Super.Ark , 
22 F Cas No 13,079a, Hempst 34. 

57 C J. p 916 note 71/ 

43. Mass.—Fiske v. Chamberlin, 103 

Mass. 495. 1 ' ' 

57 C.J. p 917 note 72. * 

44. Ky.—Ackers6h v Semple; 173 S. 
W. 1153, 163 Ky. 395. 

Tex—Ferguson v. Barnes, Civ.App., 
274 S.W. 277. 

45. R.I —McDonald v Brown, 199 A. 
750, 61 RL 40. 

57 C J. p 917 note 74. 

46. Wash—Johnson v Nelson, 263 
P. 949, 146 Wash 500, 56 A.LR 
1035. 

57 C.J. p 917 note 75 

47. Tex —Vickery v. Crawford, 55 S. 
W 560, 93 Tex. 273, 77 Am.SR 
891, 49 L R.A. 773 

57 C.J. p 917 note 76. 

48. N.Y—Wattles v. Marsh, 5 Cow 
176 

49. Mo —State ' v Spencer, 30 Mo 
App. 407. 

57 C.J. p 913 note 9 

50. N.Y,—Hess v. Hess, 22 NE 956, 
117 N.Y. 306. 

*51. MeisJ'—McGough v. Wellington, 
4 Allen 502. 

52. N.Y—Grady v. Bowe, 11 Daly 

2*59 ’ 

Vt—Eaton v. Cooper, 29 Vt. 444. 

53. C|onn.—Gray v, Davis, 27 Conn, 

, 447. 
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peal is pending where enforcement of the decree 
has not been stayed. 54 

Effect of supersedeas or stay. A sheriff is pro¬ 
tected in acts done in the execution of process in 
his hands, although such process has been super¬ 
seded, where he had no notice from the proper 
source of the supersedeas 55 and there is nothing 
on the face of the process to show such fact; 56 but 
he is entitled to no protection in respect of anything 
which he does after receiving notice of the super¬ 
sedeas 57 if the notice is sufficient 58 and proceeds 
from the same authority as the process. 59 An of¬ 
ficer is not protected where by his fraud a stay of 
proceedings is prevented. 69 

A supersedeas or stay order protects the officer 
from any liability for not proceeding with the proc¬ 
ess 61 if such supersedeas or order is sufficient, 62 
and it has been held that the officer is protected al¬ 
though the stay order is issued by two justices, 
whereas it should have been issued by the clerk. 63 
A stay order, for the purpose of protecting a sher¬ 
iff, takes effect from the time of its service on 
him. 64 

Ultimate success of party at whose instance proc¬ 
ess issued . The right of the sheriff to protection m 
proper acts done m the execution of mesne process 
valid on its face does not depend on the ultimate 
success in the action of the party at whose instance 


the process issued, 65 and an officer is not deprived 
of protection in executing final process by the sub¬ 
sequent reversal of the judgment under which he 
has acted 66 It has been held that, where, on ap¬ 
peal, an order vacating the attachment is reversed, 
the erroneous order of the lower court, vacating 
the attachment, is a protection to the sheriff who 
acted on it while it was m force, 67 but it has also 
been held that a constable who returns replevied 
property to defendant under instructions of the jus¬ 
tice of the peace may be liable^vffiere the order of 
the justice of the peace is not a final judgment 
and is reversed on appeal. 68 

§ 123. Jurisdiction of Court 

The process, order, or Judgment of a court cannot 
protect the sheriff or constable executing it unless the 
court had jurisdiction of the matter. 

The process, order, or j’udgment of a court can¬ 
not protect the sheriff or constable executing it un¬ 
less the court had jurisdiction of the matter in 
which it acted 69 and authority to issue the process 
under which the officer justifies, 70 although the of¬ 
ficer acted m good faith in proceeding under it. 71 
Where the court had jurisdiction of the subject 
matter and the process shows apparent jurisdiction 
in the particular case, the officer is protected 72 if 
he acted in good faith, 73 although the court did not 
m fact acquire jurisdiction 74 or although the court 


54. Wash—Choukas v Severyns, 99 
!P.2<i 942, 3 Wash.2d 71, opinion ad¬ 
hered to 103 P.2d 1106, 3 Wash 2d 
71 

55. Ga —King- v. Haley, 90 S E 715, 
146 Ga 85. 

57 C J p 913 note 13. 

56. Ga—King v. Haley, 90 SE. 715, 
146 Ga 85. 

57. Ala —Morrison v. Wright, 7 
Port 67 

Ga—Henderson v Maddox, 185 SE 
153, 53 Ga App. 127. 

58. Mich —Foster v Wiley, 27 Mich. 
244, 15 Am R 185 

57 C J P 913 note 16 

59. Pa—Leonard v. Dillon, 76 Pa 
44 

60. Wis —Streeter v. Frank, 4 

Chandl 9, 3 Finn 285. 

57 C J p 913 note 18. 

61. N C —Massengill v. Lee, 44 S E 
2d 356, 228 NC. 35 

57 C J p 913 note 19 

Liability for failure to execute proc¬ 
ess generally see supra § 56 et 

sea 

62. Ala.—Walker v Hunter, 36 Ala 
125. 

57 C J. p 913 note 20. 

63. Mo—State v. Ferguson, 13 Mo 
166. 


64. N.T —Bernheim v Daggett, 12 
Abb N Cas. 316, affirmed 84 NT 
670. 

57 C.J. p 913 note 22. 

65. Minn—Robinette v Price, 8 N. 
W 2d 800, 214 Minn 521. 

57 C J p 913 note 23 

66. Minn—Robinette v Price, supra 
57 C J p 913 note 24 

67. N Y.—Clark v. Smith, 68 N.IS 
39, 57 App Div 524 

57 C.J p 914 note 25 

68. Ill —People, for Use of Yancil 
Motor Co. v. Weaver, 40 N E 2d 
83, 313 Ill App 317. 

69. US—Allen v. Clark, D C Cal., 
22 F Supp. 898 

Ala—Rasmus v. Schaffer, 160 So 244, 
230 Ala 245—Pickett v. Richard¬ 
son, 138 So. 274, 223 Ala 683. 

Conn—Corpus Juris cited in AStna 
Ins. Co. v. Blumenthal, 29 A.2d 
751, 754, 129 Conn. 545. 

57 C.J p 904 note 17. 

Waiver of objection to jurisdiction 
A constable is not liable for seiz¬ 
ing a motor vehicle, under the au¬ 
thority of a writ of replevin which 
by mistake has the venue laid m the' 
wrong county, on the theory that the 
justice of the peace before whom 
the case is brought does not have ju- j 

334 


nsdiction of the person of defendant, 
when defendant appears in the case 
and impliedly waives the objection to 
Jurisdiction—People v. White, 263 
Ill.App. 425 

70. Ala—Pickett v Richardson, 138 
So. 274, 223 Ala 683 

57 CJ, p 905 note 18. 

Colorable authority 

In order to afford protection to ex¬ 
ecutive officer in execution of proc¬ 
ess, issuing court must have jurisdic¬ 
tion, or colorable authority.—Pickett 
v. Richardson, supra. 

71. Ga—Hamer v. White, 34 SE, 
1001, 110 Ga. 300—Minhmnett v 
Jackson, 164 S.E. 96, 45 Ga App, 
207. 

72. Ala.—Walker v. Graham, 154 So, 
806, 228 Ala, 574. 

Conn.—AEtna Ins Co v Blumenthal, 
29 A 2d 751, 129 Conn. 545 
57 CX p 905 note 21. 

73. Cal—Magnaud v. Traeger, 226: 
P. 990, 66 Cal App. 526 

Ill,—People v Zimmer, 96 NE 529., 
232 Ill, A 

74. Waslv—Johnson v. Nelson, 263 
P. 949, 146 Wash. 500, 56 A.L R, 
1035. 

57 C.J. p 905 note 23. 
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had lost jurisdiction before the process was issued. 75 
It has been held that it is sufficient if the court has 
general jurisdiction to issue such process, even 
though it may not have jurisdiction m the particular 
case, 76 and that, where the jurisdiction of the sub¬ 
ject matter depends on matters of fact, the existence 
or nonexistence of which cannot be determined from 
the law and which is not of public notoriety, an of¬ 
ficer is not bound to ascertain it at his peril unless 
the law- has clearly given him the right to demand 
the information and to determine the fact. 77 

Necessity of affirmative showing . Where the au¬ 
thority of a court to make a particular order is not 
appurtenant to its general jurisdiction but is derived 
solely from a statute which requires that certain 
proceedings shall be taken in order to warrant the 
granting of such an order, the sheriff cannot justify 
under an order simply directing what is to be done 
but must show that all proceedings were taken 
which the statute requires m order to give jurisdic¬ 
tion in the particular case, 78 but if the order recites 
facts showing that such proceedings were taken he 
may rely on such recitals as proof thereof and is 
justified in acting under the order, although the 
proceedings were never in fact taken 79 It has 
also been held that, where the power of a justice of 
the peace to issue an order of delivery depends on 
the amount and the law requires the value of the 
property to be stated in the order, an order which 
does not state the value affords no protection. 80 

§ 124. Regularity of Proceedings 

Defects or irregularities in the proceedings leading 
to the judgment, order, or process do not deprive the 


§§ 123-125 

sheriff or constable of protection in executing the order 
or process. 

Defects or irregularities in the proceedings lead¬ 
ing up to a judgment or order 81 or to the issuance 
of process 82 do not deprive the sheriff or constable 
of protection m executing such process or order. A 
sheriff or constable is not bound to inquire into the 
validity of the proceedings forming the basis of the 
process which is placed in his hands for execu¬ 
tion 88 

§ 125. Validity of Judgment or Order 

A sheriff or constable is not deprived of protection 
by reason of the fact that the order under which he 
acts or the judgment on which process is based is er¬ 
roneous or invalid and voidable. 

A sheriff or constable is not deprived of protec¬ 
tion by reason of the fact that the order under 
which he acts or the judgment on which the process 
is based is erroneous, 84 or invalid and voidable, 85 
provided, as discussed supra § 123, the court had 
jurisdiction of the subject matter, and the judgment 
or order is apparently valid 86 It has also been held 
that the officer will be protected even when the 
judgment or order is void for any cause other than 
a lack of jurisdiction of the subject matter. 87 How¬ 
ever, the sheriff or constable is not protected where 
the writ or the papers attached thereto give notice 
of the defects in the proceedings 88 where the order 
is void on its face 89 or where the officer has acted 
willfully with the intent to oppress defendant. 90 

Necessity for amendment of judgment . It has 
been held that a sheriff cannot justify a wrongful 
seizure of property under an execution in which 
the debtor's name is misstated until the judgment 
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75. Wis—Holz v. Rediske, 92 N.W 
1105, 116 Wis. 353. 

76. Ala—Walker v Graham, 154 So 
806, 228 Ala 574—Wilson v Saw¬ 
yer, 37 Ala. 631. 

77. Mich —People v. Rix, 6 Mich. 
144 

57 C J. p 905 note 20. 

78. N.Y—Shaffer v. Riseley, 20 NE 
630, 114 NY 23—Seward v Wales, 
58 NYS. 42, 40 App Div 539, af¬ 
firmed 60 N.E. 1120, 167 N.Y. 538. 

79. N.Y —Shaffer v. Riseley, 20 N E 
630, 114 NY 23 

57 C J. P 906 note 29. 

50. Ark—McClure v Hill, 36 Ark. 
268 

51. U S.—Allen v. Clark, D C Cal., 
22 P.Supp 898 

Minn—Hoppe v. Klapperich, 28 N.W. 
2d 780, 224 Minn. 224, 173 A L.R 
819—Robinette v. Price, 8 NW 
2d 800, 214 Minn. 521. 

Mont—Harri v. Isaac, 107 P.2d 137, 
111 Mont. 152. 


N.Y—Lang v Dreyer, 9 NY.S2d 970, 
170 Misc 207. 

Pa.—Smith v. Houghwot, 1 A.2d 517, 
132 Pa Super 501. 

57 C.J. p 906 note 31. 

82. Mont—Harri v. Isaac, 107 P.2d 
137, 111 Mont 152 

57 C.J p 906 note 32. 

83. Minn—Robinette v. Price, 8 N 
W 2d 800, 214 Minn 521. 

Pa.—Taggart v. Schrumpt, 46 Pa. 

Dist & Co 282 
57 C J p 906 note 36. 

84. Minn—Robinette v. Price, 8 N. 
W 2d 800, 214 Minn 521, 

57 C J p 906 note 37. 

Statute limiting 1 force of judgment 
An officer acting under a valid ex¬ 
ecution issued out of a justice court 
pursuant to a valid and' final judg¬ 
ment in a forcible entry and detainer 
action does not act at his peril m 
performing his duties under the writ 
by virtue of statute providing that 
judgments either before a justice 
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or in the district court, in actions 
brought under the article dealing 
with forcible entry and detainer, 
shall not be a bar to any other action 
brought by either party —Schuman 
v Wallace, 104 P.2d 432, 187 Okl. 
535 

85. Minn—Robinette v. Price, 8 N. 
W 2d 800, 214 Minn. 521 

57 CJ. p 906 note 38. 

86. Pa —Breckwoldt v. Morns, 24 A 
300, 149 Pa 291 

57 C J. p 907 note 40. 

87. Tex—Wilson v. Moore, 122 S.W 
577, 57 Tex.Civ.App. 418. 

57 C J p 907 note 42. 

88. Ga—Wilbur v. Stokes, 43 SE 
856, 117 Ga. 545 

89. N Y.—Politano v. Jacoby, 265 
N.Y S 653, 240 App.Biv. 733, af¬ 
firmed 189 NE. 703, 263 NY. 573. 

90. Iowa—Thompson v. Jackson, 61 
N.W. 1004, 93 Iowa 376, 27 L.R.A. 
92. 
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and all the proceedings are amended in a direct ac¬ 
tion for that purpose. 91 

Judgment or order based on unconstitutional stat¬ 
ute. A judgment or order of court will protect an 
officer in what he does pursuant thereto notwith¬ 
standing the statute under which the judgment was 
rendered or the order made is unconstitutional. 92 
On the other hand, it has been held that an officer 
is not protected in executing process to enforce a 
judgment or order founded on an unconstitutional 
statute. 93 

Necessity for entry of order or judgment. It has 
been held that an action will not lie against a sher¬ 
iff for the payment of money pursuant to an order 
for judgment before the judgment is entered unless 
the order is set aside ; 94 but there is also authority 
for the view that a sheriff cannot justify under an 
execution which was delivered to him prior to the 
docketing of the judgment on which it is based, 95 
although he is not deprived of protection by the fact 


that the execution bears a date prior to the docket¬ 
ing of the judgment where it was not delivered to 
him until after such time. 96 

§ 126. Validity of Process 

It is sufficient for the protection of a sheriff or con¬ 
stable that the process under which he acted should be 
valid on its face even though the process may be in fact 
irregular and voidable. 

It is sufficient for the protection of a sheriff or 
constable that the process under which he acted 
should be valid on its face, 97 even though the proc¬ 
ess may be m fact irregular and voidable, 98 where 
he acted in good faith, 99 or even where he acted 
collusively and in bad faith, 1 or at the interest and 
request of plaintiff in the writ. 2 It has been held 
that even though process be m fact void, if it does 
not on its face carry knowledge of the fact to the 
officer but is regular on its face, he is protected in 
levying thereunder. 3 The sheriff may limit his in¬ 
quiry to the face of the writ 4 and is not responsible 


91. Minn—Casper v. Klippen, 63 QST. 
W. 737, 61 Minn, 353, 52 Am S R 
604 

92. US—-Norris v. McCanna, CC 
Mich, 29 F. 757 

Iowa—Webster v. Reid, Morr. 467. 

93. Me—Warren v. Kelley, 15 A. 
49, 80 Me. 512 

57 C.J. p 907 note 48. 

94. Mm—Gnbble v Wagener, 82 
NW 640, 79 Minn. 306. 

57 C.J. p 909 note 60. 

95- S.D—Carson v. Fuller, 78 NW, 
960, 11 SD. 502, 74 Am S R. 823 

96. SD—McDonald v. Fuller, 77 N 
W 581, 11 S D. 355, 74 Am S R 815 

97. US.—Allen v. Clark, D.C'Cal, 
22 F.Supp 898. 

Ala.—-Walker v Graham, 172 So. 655, 
233 Ala 539. 

Ark—State Life Ins. Co. v. Graue, 
79 S.W 2d 268, 190 Ark 460. 

Ind—Hall v Smith, 176 N.E. 558, 
92 IndApp. 509. 

La—Fontenot v. Stark, App, 192 So. 
550. 

Me—Trafton v. Hoxie, 180 A. 800, 
134 Me 1 

Mass—Roseman v. Korb, 40 NE2d 
255, 311 Mass 75—Jordan v. C. I 
T. Corp, 19 N.E 2d 5, 302 Mass 
281-—David v. Larochelle, 5 NE2d 
571, 296 Mass. 302 

Minn—Robinette v. Price, 8 N.W.2d 
900, 214 Minn. 521. 

Miss.—Rigby v Whitten, 18 So.2d 
152, 196 Miss 661 

Mo—Corpus Juris cited In Adams v. 
Stockton, 151 S W.2d 127, 128, 235 
Mo.App 1183. 

Mont,—Ham v. Isaac, 107 P.2d 137, 
111 Mont. 152. 

N D —Gilbertson v. Helle, 290 N.W. 
269, 69 N.D.' 735. I 


Okl.—Moore v. Kilmer, 90 P 2d 892, 
185 Okl 158—Pappe v Law, 35 T> 
2d 941, 169 Okl 15, 95 A.L R 939 
Or—Skulason V. Pratt, 130 P 2d 17, 
169 Or. 617. 

Pa—Nelson v Wick, 53 Pa.Dist & 
Co. 269, 3 Lawrence LJ 215—Tag¬ 
gart v Schrumpf, 46 -PaDist. & 
Co. 282 

RI—McDonald v. Brown, 199 A. 
750, 61 R I. 40. 

Utah—Allen v. Holbrook, 135 P 2d 
242, 103 Utah 319, 158 A L R. 224, 
modified on other grounds 139 P. 
2d 233, 103 Utah 599 
Wash—Cavitt v McCnte, 79 P.2d 
6 37, 194 Wash. 684. 

Wis.—Kalb v Luce, 291 N.W. 841, 
234 Wis 509. 

57 C J. p 907 note 50. 

Requirements for regularity of proc¬ 
ess 

(1) All that Is required to make 
process regular on its face, so as 
to protect a sheriff acting pursuant 
thereto, is that it must proceed from 
a court having jurisdiction of the 
subject matter and contain nothing 
which ought reasonably to apprise 
the sheriff that it was issued with¬ 
out authority—Robinette v. Price, 
8 NW2d 800, 214 Minn 521—57 C J 
p 907 note 50 [a]. 

(2) A process under which a sher¬ 
iff acts need not show jurisdiction 
of the person affected to afford the 
sheriff protection and justification 
for his acts in executing it.—Robi- 
nette v. Price, supra. 

Declarations of officer 

The lawfulness of a seizure of 
property does not depend on what the 
officer declared, but on the sufficien¬ 
cy of his authority, and hence, where 
the officer justifies under valid proc¬ 
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ess, it is immaterial what he said at 
the time of the seizure.—State v. El¬ 
rod, 28 N.-C. 250. 

98. Me—Trafton v. Hoxie, 180 A. 
800, 134 Me. 1. 

Mont—Bingham v. National Bank of 
Montana, 72 P.2d 90, 105 Mont 159, 
113 AL.R. 315. 

57 C.J. p 908 note 51. 

99. La—Saia v. Phoenix Building & 
Homestead Ass’n, 162 So. 640, 182 
La 844 

Wis —Kalb v. Luce, 291 NW. 841, 
234 Wis. 509. 

1. Ky—'Moser v. Summers, 189 S. 
W. 716, 172 Ky. 553. 

Minn—Hoppe v Klapperich, 28 NW 
2d 780, 22 4 Mmn. 224, 173 AL.R 
819. 

2. Wash—Johnson v. Nelson, 263 P. 
949, 146 Wash 500, 56 AL.R. 1035. 

3. Mo—Thompson v. Farmers' Ex¬ 
change Bank, 62 S.W.2d 803, 333 
Mo 437. 

N.Y —Land Finance Corporation v. 
Jacoby, 272 N.Y S. 318, 151 Misc 
159, affirmed 275 NY.S 890, 243 
App.Div. 530, affirmed 196" NE. 600, 
267 N.Y. 600 
57 C J. p 908 note 54. 

4. Cal—-First Nat Bank v. McCoy, 
297 P. 571, 112 Cal App. 665. 

La.—Pembrook v. Goldman, App,, 176 
So 888 

Me—Trafton v. Hoxie, 180 A. 800, 134 
Me. 1. 

Mass.—David v Larochelle, 5 N.E.2d 
571, 296 Mass. 302 

Minn—Hoppe v. Klapperich, 28 N. 
W 2d 780, 224 Minn. 224, 173 A L.R 
819 

Pa—Taggart v Schrumpf, 46 Fa. 
Dist. & Co. 282. 
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for anything of which the writ gives no notice and 
of which he does not have actual knowledge. 5 

A sheriff is not protected in obeying a mandate of 
a writ or order of court which is on its face void 6 
or improper and unauthorized. 7 The process or 
order of court affords no protection where it shows 
upon its face that the court did not have jurisdic¬ 
tion 8 or exceeded its authority m issuing the proc¬ 
ess, 9 or where the order is made in proceedings to 
which the person affected and complaining was not 
made a party 10 Where a writ of restitution de¬ 
scribes the land as a part of a certain tract, but 
fails to state what part of it, it is void for uncer¬ 
tainty, and will not protect an officer m evicting 
another under it, 11 but a writ of restitution, void¬ 
able by reason of having been issued while a mo¬ 
tion for a new trial was pending, constitutes ab¬ 
solute justification to the officer. 12 Where the 
proceedings before a magistrate on which he issued 
an execution are annexed to the execution, and it is 
apparent from them that there is no judgment au¬ 
thorizing an execution, the constable who has the 
execution must take notice of the fact, and will be 
guilty of a trespass if he proceeds to make a levy 
under the process 13 A warrant of arrest which, 
after it has left the hands of the magistrate who is¬ 
sued it, was altered by another magistrate, who in¬ 
serted the name of another person to be arrested, 
is no justification to the officer who executed it for 
taking such other person 14 

Rejection of affidavit of illegality . If a sheriff 
levying under a dormant judgment rejects an affida¬ 
vit of illegality, he does so at his own risk and be¬ 
comes liable to the injured party. 15 


Second levy . Although a sheriff or constable has 
levied on property sufficient to satisfy an execution, 
the writ protects him from liability for a second 
levy on other property 16 

Levy after payment of debt An officer having a 
valid execution in his hands and not being instructed 
by plaintiff to forbear is protected m levying there¬ 
under, although the execution has been satisfied 17 
and defendant exhibits to him a receipt given by 
plaintiff m full for the judgment debt. 18 So, where 
a judgment is not satisfied when execution issues, 
the writ, being fair on its face, protects the officer 
m case the judgment is afterward satisfied 19 An 
officer cannot be held liable for levying an attach¬ 
ment on a satisfied debt 20 unless there has been a 
discontinuance of the suit or at least notice to the 
sheriff of the satisfaction, 21 and a capias ad satis¬ 
faciendum, issued on a judgment which has previ¬ 
ously been paid, will protect the officer making the 
arrest from liability to the debtor for false im¬ 
prisonment 22 

Action after expiration of zvnt. A writ which 
under the statute remains m force for a limited 
time only can afford the officer no protection as to 
anything done after such time, 23 and a constable 
is not protected in executing process not properly 
renewed. 24 

Levy after return or return-day. A sheriff is not 
protected by a writ which he levies after he has 
returned it 25 or after the return-day. 26 

Process against two or more parties. Where an 
execution against two parties does not distinguish 
which is principal and which is surety, the sher- 


5. Cal —First Nat Bank v. McCoy, 
297 P 571, 112 Cal App 665 

Effect of personal knowledge of in¬ 
validity see infra § 127. 

8. U S —Allen v. Clark, DC Cal, 22 
F.Supp 898. 

Ala—Pickett v. Richardson, 138 So 
274, 223 Ala. 683. 

Miss—Gilbert v. Crosby, 135 So 201, 
160 Miss 711, motion overruled 142 
So 507. 

Utah.—Allen v. Holbrook, 135 P 2d 
242, 103 Utah 319, 158 A.L R. 224, 
modified on other grounds 139 P. 
2d 233, 103 Utah 599. 

57 C J. p 908 note 55. 

7. Kan —-Wilton Town Co. v. 

Humphrey, 15 Kan 372. 

57 C J. p 909 note 59. 

8. Wash.—Interior Warehouse Co v 
Hays, 158.P. 99, 91 Wash. 507. 

57 C.J. ,P 905 note 25. 

9. Me.—Thurston v. Adams, 41 Me 
419 

80 C.J.S.—22 


10. S.C.—State V Boles, 13 S.C 283 

57 C.J. p 905 note 27. 

11. Ill —Haskins v. Haskins, 67 Ill. 
446 

12. Tex —Rosenfleld v. Barnett, 64 
S.W 944, 26 Tex Civ App. 71. 

13. NC—Whitfield v Johnston, 23 
NC 473 

14. N.C—Haskins v Young, 19 N. 
C. 527, 31 AmD 426 

15. Ga—Mosely v Sanders, 76 Ga 
293. 

16. NY—Denvrey v. Fox, 22 Barb 
522. 

57 C.J. p 912 note 91. 

17. NH.—Brick v Blanchard, 20 N 
H. 323, 51 AmD. 222 

SC.—Thrower v. Vaughan, 30 SCL 
18 

Effect of knowledge of officer that 
debt has been paid see infra § 127. 

18. Mass—Twitchell v. Shaw, 10 
Cush. 46, 57 AmD 80. 

57 C J. p 912 note 93. 
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19. Ky,—Davis v. Gott, 113 S.W. 
826, 129 ICy 486. 

20. U S —Livingston v Smith, N.J, 

5 Pet 90, 8 LEd. 57. 

21. U S —Livingston v. Smith, su¬ 
pra. 

22. N Y —Deyo v. Van Valkenburgh, 

5 Hill 242 

23. N Y —Bander v. Burley, 15 Barb 
604 

Liability for wrongful or unauthor¬ 
ized acts in connection with exe¬ 
cution of process generally see 
supra § 62 

Process as protection for wrongful 
acts see infra § 127. 

24. N.Y.-^Barhydt v. Valk, 12 Wend 
145, 27 Am.D. 124. 

57 C.J. p 912 note 99 

25. Ala —Chaney v. Burford Lum¬ 
ber Co, 31 So 369, 132 Ala 315 

26. N.Y.—Hathaway v. Howell, 54 
N.Y. 97, 70 NY 610. 

57 C.J. p 912 note 2. 
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iff has a right to collect it from either, 27 and the 
one from whom the debt is collected has no cause 
of action, although he claims to be only a surety, 28 
and plaintiff m the execution directed the sheriff to 
collect it from the other party. 29 

§ 127. Forfeiture of Protection 

a. In general 

b. Wrongful acts 

a* In General 

A sheriff or constable who falls to perform his full 
duty under a process or writ may thereby forfeit all 
right to protection and become liable for his acts while 
assuming to execute it. 

A sheriff or constable who fails to perform his 
full duty under a process or writ may thereby for¬ 
feit all right to protection and become liable for 
his acts while assuming to execute it. 30 It has been 
held that, where, in an action hgamst a justice and 
a constable for false imprisonment under a warrant 
void because the justice was without jurisdiction 
to issue it, defendants answer jointly, the constable 
thereby puts himself on the same grounds as the 
justice, and it is immaterial whether the warrant 
could have been a protection to the constable had 
he defended separately. 31 On the other hand, it has 
been said that “the officer has not, m any case that 
the courts have observed, lost his justification by 
joining in a notice with others who could not avail 
themselves of the same justification.” 32 

Effect of taking* indemnity . The fact that an of¬ 
ficer has taken indemnity from the persons under 
whose process he has acted does not deprive him 
of the protection which his process affords. 33 

Personal knowledge of officer. The rule of pro¬ 
tection against liability for proper acts in the execu¬ 
tion of process valid on its face is not affected by 


the personal knowledge of the officer with respect to 
the justice of the claim to which the process relates 
or the propriety of its issuance, 34 or any irregularity 
or fraud m the obtaining of the judgment 35 or m 
the judgment itself, 36 or any irregularity in the 
process under which he acts, 37 and a sheriff is pro¬ 
tected m complying with an order of court which he 
knows was made under an error of fact 38 It has 
also been held that, where the court has jurisdiction 
of the subject matter and the process is apparently 
valid, the officer is protected in executing it, al¬ 
though he has notice of the fact that the court did 
not acquire jurisdiction of defendant. 39 However, 
there is also authority for the view that, although 
process is valid on its face, an officer may be held 
liable for executing it where he knows that the 
court acted without jurisdiction 40 or that the process 
was issued without authority of law. 41 So also it 
is held that an officer selling property under the 
mandate of a writ of venditioni exponas is not pro¬ 
tected thereby if he knows that the property does not 
belong to the party under judgment against whom 
it is sold. 42 

Knowledge of payment of debt Some authorities 
have held that the officer is deprived of the protec¬ 
tion afforded by process valid on its face where he 
knows that the debt for which the process issued 
has been paid, 43 but there is also authority to the 
contrary. 44 

b. Wrongful Acts 

A process, judgment, or order of court does not pro¬ 
tect a sheriff or constable from liability for wrongful acts 
committed in connection with its execution. 

A process, judgment, or order of court, valid on its 
face, is available to the officer as a defense only, and 
not as a weapon of attack on the rights of third per¬ 
sons, 45 and cannot protect him from liability for 


27. N'C—Shuford v. Cline, 35 N.C. 
463 

28. N.C.—Shuford v Cline, supra 

29. N C —Shuford v Cline, supra 

30. Me —Boston, etc., R Co v. 
Small, 27 A 349, 85 Me. 462, 35 
Am SR 379, 

57 CJ. p 914 note 26 

Liability of officer for defaults m 
execution of process generally see 
supra § 206 et seq. 

31. Conn—Church v Pearne, 53 A 
955, 75 Conn 350 

32. NY —J ennings v. Carter, 2 
Wend. 446, 451, 20 Am D. 635 

33. N'T—Keller v Paine, 13 NE 
635, 107 N.T. 83—Horton v. Hen- 
dershot, 1 Hill 118. 


34. Minn.—Hoppe v Klappench, 28 
NW 2d 780, 224 Minn. 224, 173 A. 
LR 819 

Wash.—Cavitt v. McCnte, 79 P 2d 
637, 194 Wash 684. 

57 C J. p 914 note 31. 

35. Ky—Fort v Kremer, 197 S.W. 
538, 177 Ky. 120 

57 C J p 914 note 32. 

36. Mo—State v Cameron, 273 S. 
W. 746, 216 Mo App 683. 

Utah—Hammer v Ballantyne, 44 
P 704, 13 Utah 324, 57 Am S R 736. 

37. Wash—Cavitt v. McCnte, 79 P. 
2d 637, 194 Wash 684. 

57 C.J. p 914 note 34. 

38. La—Bramard v. Head, 15 La 
Ann 489. 


39. Iowa—Heath v. Halfhill, 76 N. 
W 522, 106 Iowa 131. 

57 C J p 914 note 36 

40. Ill—[Parker v. Smith, 6 Ill 411. 
57 C J. p 914 note 37. 

41. Ill —Martin v Walker, 15 Ill 
377—Teift v. Ashbaugh, 13 Ill 602 

42. Ala—Burgin v Raplee, 14 So 
205, 100 Ala 433. 

43. N.H—Breck v Blanchard, 20 N. 
H 323, 51 Am X). 222—Stanley v 
Nutter, 16 NH. 22. 

44. Or.—Barr v. Combs, 45 P. 776, 
29 Or. 399. 

57 CJ p 914 note 42. 

45. Ala>—Walker v. Graham, 154 So. 
806, 228 Ala 574—Wilson v. Saw¬ 
yer, 37 Ala. 631. 

Cal—Old Settlers’ Inv. Co. v. White, 
110 P. 922, 158 Cal. 236. 
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wrongful acts which he has committed in connec¬ 
tion with its execution, 46 as where he levies on ex¬ 
empt property as discussed supra § 66, or seizes 
property not mentioned m the process, as discussed 
supra § 65, or property m the possession of, or be¬ 
longing to, a person other than defendant in the 
writ or process, as discussed supra § 68, although 
such process may be effective to protect him against 
a recovery of exemplary damages by showing that 
his act was not malicious 47 So an officer seizing 
property m the possession of a third person under 
a void writ of attachment cannot, when sued for 
conversion, require plaintiff to prove that he was the 
owner of the property, in good faith and for value, 
plaintiff’s title, whatever its origin, being good as 
against a wrongdoer. 48 

Where a valid writ is executed in such manner as 
to show a willful abuse of it, the officer and his 
assistants will be deemed trespassers ab initio. 49 
An officer having a search warrant for a particular 
house cannot justify his search of another house 


by altering the warrant to include the house 
searched 50 An attempt to make a second search 
on a warrant once served makes the officer a tres¬ 
passer, although the warrant was originally valid. 51 
However, in order to hold the officer liable as a 
trespasser and deprive him of the right to protec¬ 
tion, “there must be such a departure from the line 
of official duty, such an active willful wrong perpe¬ 
trated, as will warrant the conclusion that its per¬ 
petration was intended from the first, and that the 
process was used only as a cloak for illegal con¬ 
duct.” 52 

Process issued at instance of sheriff. The sher¬ 
iff is not protected as to his acts in the execution of 
process where he is the moving party in causing 
the process to be wrongfully issued for his own sole 
benefit, 53 and knows that the judgment on which it 
is issued has been fully paid and satisfied. 54 It has 
been held that a sheriff is not protected in executing 
a warrant he procured without probable cause, 55 
but there is also authority to the contrary. 56 


V. INDEMNITY TO OFFICER 


§ 128. Right to Require, Time o£ Require- 

merit, and Demand 

a. Right to require 

b. Time of requirement 

c. Demand 

a. Right to Require 

Generally a sheriff or constable has the right to re¬ 
quire indemnity before proceeding with the execution of 
a writ or as a condition of continuing to hold property 
on which a writ has been levied. 

While a sheriff or constable ordinarily is liable for 


any damage resulting from his failure or neglect 
properly to execute process, or from his wrongful 
levy on, or seizure of, property not subject thereto 
or his wrongful release of property rightfully levied 
on, ordinarily he has the right, in many or most ju¬ 
risdictions, under statutes granting such authority, 
to require indemnity, before proceeding with the 
execution of a writ, or as a condition of continuing 
to hold property on which a writ has been levied, 
in*case he reasonably anticipates that he may sub¬ 
ject himself to some liability by proceeding; 57 and 
it has been held that even m the absence of statute 


46. Ga—Goforth v Fidelity & Cas¬ 
ualty Co of N. Y, 55 S.E2d 656, 
80 GaApp. 121 

Pa—Nelson v. Wick, 53 PaJDist. & 
Co. 269* 3 Lawrence LJ, 215. 

57 C J. p 915 note 45. 

Liability for improper acts m con¬ 
nection with execution of process 
generally see supra § 66. 

Extortion 

'Ministerial officer, such as sheriff, 
using warrant of arrest for purpose 
for which it was not designed, as m 
attempt to extort property from per¬ 
son arrested, acts entirely outside 
scope of his official duties and for¬ 
feits protection irom liability for 
abuse of process —Hoppe v. Klapper- 
lch, 28 N.W.2d 780, 224 Minn 224, 
173 AL.R 819 

47. Tex.—Land v. Klein, 50 S W. 638, 
21 Tex.Civ.App. 3. 

48. N.Y.—Smith v. Healey, 121 N.T. 
S. 230. 


49. Ill—Haskins v. Haskins, 67 Ill 
446 

50. Del —Fennemore v. Armstrong, 
96 A 204, 29 Del. 35. 

51. Okl —Duncan v. State, 144 IP. 
629, 11 Okl.Cr. 217 

52. Tex—Modesett v. Emmons, Civ 
App , 286 S W. 276 

53. Minn —Hoppe v. Klappench, 28 
N.W.2d 780, 224 Minn 224, 173 A 
LR. 819 

57 C J. p 913 note 7. 

54. Minn—Johnson v. Randall, 76 N 
W. 791, 74 Minn. 44 

55. Wash —Ladd v. Miles, 17 P 2d 
875, 171 Wash 44. 

56. Okl—Knisley v. Ham, 136 P 
427, 39 Okl 623. 

57. Ark —Keith v. Drainage Dist. 
No 7 of Poinsett County, 38 SW. 
2d 755, 183 Ark 786 

Cal —Fulton v. Webb, 72 P.2d 744, 

, 9 Cal.2d 726. 


Okl.—Riddle v Bishop, 79 P.2d 801, 
183 Okl. 55 

Pa—Cieslak v. Karwowski, Com PI, 
28 Erie Co. 76 

Tex —Fant Mill Co v May, Civ.App , 
240 S.W.2d 445, error refused no re¬ 
versible error. 

57 C J p 918 note 87 
Civil liability of sheriff or consta¬ 
ble see supra §§ 52-127 

Statutes held applicable only to per¬ 
sonalty 

Ark—Keith v Drainage Dist. No. 7 
of Pomsett County, 38 S.W 2d 755, 
183 Ark. 786. 

Tex—Fant Mill. Co v May, Civ. 
App, 240 SW2d 445, error refused 
no reversible error 
57 C.J P 918 note 87 [b]. 

Writ of assistance 

Where the statute provides for re¬ 
quiring of indemnity before levy of 
execution, and where writ of assist¬ 
ance in mortgage foreclosure action 
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the same right exists, 58 at least where there is rea¬ 
sonable ground to doubt his authority to act in a 
particular case, 59 but there is also authority to the 
contrary. 60 In general, under such statutes, an 
officer is entitled to require indemnity where he has 
reason to believe that there is a doubt as to the 
title of property which he is required to seize 61 and 
that a controversy may arise with respect thereto, 62 
or where the property is in the possession of a per¬ 
son other than defendant, 63 or where a third person 
asserts a claim to the property adverse to that of 
defendant, 64 or where it is claimed by defendant 
that the property is exempt from levy, 65 or where 
the officer in good faith doubts whether it is subject 
to levy and sale 66 He has, however, no right to act 
arbitrarily or capriciously m demanding indemnity, 
but m order to support such a demand there must 
be a real and substantial reason to doubt defend¬ 
ant's title to the property or to apprehend that the 
officer may incur liability by proceeding, 67 and a 
fortiori the officer is not entitled to require in¬ 
demnity where he would incur no liability by execut¬ 


ing the writ according to its mandate. 68 

Under some statutes permitting a third person to 
file a claim to property on which a levy has been 
made, and authorizing the sheriff in his discretion 
to require indemnity from the judgment creditor, 
where the sheriff chooses to exercise that discre¬ 
tion the creditor may either furnish a bond or in¬ 
stitute proceedings to determine the validity of the 
claim 69 

Where attachment bond required . Where the 
statute provides for an attachment bond to protect 
defendant or claimants of the attached property 
from damage, a sheriff has been held to have no 
right to demand any indemnity beyond such bond 
as a condition of levying the attachment. 70 

Determination by sheriff’s jury . Under some stat¬ 
utes where property levied on is claimed by a third 
person a sheriff is not entitled to require, nor is 
plaintiff bound to tender, an indemnity bond until 
the claim has been passed on by ajsheriffs jury and 
determined m favor of the claimant, 71 but it has 


is directed against defendants and 
not against strangers to action, sher¬ 
iff is not authorized to demand in¬ 
demnity bond before executing writ 
—Fappe v. Law, 35 P 2d 941, 1C9 Okl 
15, 95 ALR 939. 

58. Mass—Binda v. Sheriff of Mid¬ 
dlesex County, 85 NE2d 627, 32i 
Mass. 267. 

57 C J. p 918 note 88. 

59. Mass.—Binda v. Sheriff of Mid¬ 
dlesex County, supra 

€0. Mo—Good v Sleeth, 160 S.W. 

1, 176 Mo App 619. 

57 C J. p 918 note 89. 

£1. Ark.—Mayfield Woolen Mills v. 
Lewis, 117 S.W 558, 89 Ark. 488, 
16 Ann Cas. 1041, 

57 C J. p 918 note 90. 

Reliance on judgment debtor 

Sheriff had right in good faith to 
rely on information furnished him by 
judgment debtor that title to prop¬ 
arty sought to be levied on was 
claimed by other persons, so as to 
justify demand by sheriff of judg¬ 
ment creditor for an indemnity bond 
before levy, and, where judgment 
creditor refused or failed to furnish 
bond, sheriff was not liable m 
amercement for failure to make levy. 
—Riddle V. Bishop, 79 P.2d 801, 183 
Okl 55. 

62. Ark—Mayfield Woolen Mills v 
Lewis, 117 SW 558, 89 Ark. 488, 
16 Ann Cas. 1041. 

57 C.J. p 919 note 91. 

£3. Tex.—Head y. Carlin, CiwApp., 
240 S.W 1051. 

57 C.J. p 919 note 92. i 


64. N.D.—Kelly v. Baird, 252 NW. 
70, 64 ND 346 

; 57 C.J. p 919 note 93 

65. Cal—Mayberry v. Whittier, 78 
, P 16, 144 Cal. 322 

: Miss —Gulfport Bank v. O’Neal, 38 
So 630, 86 Miss 45 

66. Pa—Trainer v Saunders, 113 A 
681, 270 Pa 451, 19 AL.R 861 

57 C.J. p 919 note 95 

67. Ark—Endicott-JoHnson Corpora¬ 
tion v Davis, 56 S W 2d 178, 186 
Ark 788 

57 C J. p 919 note 96. 

Reasonable doubt 

Where judgment debtor, owner of 
feed store, told sheriff that feed in 
his possession was purchased on con¬ 
signment basis, which was verified by 
company which sold feed to judgment 
debtor, sheriff could reasonably en¬ 
tertain doubt as to title to feed, and 
was not liable for failure to levy in 
view of judgment creditor’s refusal 
to execute demanded indemnity bond, 
notwithstanding other statements of 
judgment debtor that feed was pur¬ 
chased on open account, and fact that 
feed might have constituted goods, 
wares, or merchandise daily exposed 
to sale, m parcels in regular course 
of business, against which no lien 
could attach —Fant Mill. Co. v. May, 
Tex.Civ.App, 240 SW.2d 445, error 
refused no reversible error. 

68. La—Stevenson v. Exchange Nat 
Bank, 120 So. 96, 10 La^Vpp. 179. 

57 C.J. p 919 note 97. 

69. N.T.—Simon v. Bailey, 14 N.T.S. 
2d 822, 172 Misc. 186. 

Purpose of procedure 

The procedure outlined by statute 
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is designed to protect the judgment 
creditor, third persons with claims to 
the property sought to be reached, 
and the sheriff—Simon v. Bailey, su¬ 
pra 

Fraudulent conveyances 

The statute permitting a creditor 
to disregard a fraudulent conveyance 
and to attach or levy execution on 
the property conveyed does not give 
a judgment creditor the right to in¬ 
sist that sheriff go forward with 
sale under execution after claim has 
been filed by a third person under 
a chattel mortgage which judgment 
creditor alleges to be fraudulent, and 
the statute does not abrogate the 
rights of third persons to advance 
their claims or the right of the sher¬ 
iff to insist on a compliance with 
statute authorizing him m his discre¬ 
tion to require indemnity from the 
judgment creditor, once those claims 
have been formally presented—Si¬ 
mon v. Bailey, supra. 

70. Ind.T,—Cutler v. Tully, 82 S.W. 
714, 5 IndLT. 180. 

71. N.T.'—B Altman & Co. v. Broad 
Park Plaza Corporation, 271 N.T S 
817, 241 App.Div. 836. 

57 C J. p 920 note 2. 

On decision by sheriff’s jury 
Under statute authorizing proceed¬ 
ing to try title to personalty levied 
on as property of judgment debtor 
and claimed by third person, jury, or¬ 
dinarily ipapa,neled by sheriff, must, 
if they find that property belongs to 
judgment creditor, determine value 
thereof and 1 claimant’s damages 
above value if levy is not released, 
and thereupon sheriff can relinquish 
levy unless judgment creditor gives 
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been held that where plaintiff voluntarily executes 
an undertaking of indemnity without a jury hav¬ 
ing been summoned, and the sheriff thereupon seizes 
and holds the property, such undertaking is valid 
and enforceable 72 

Indemnity for expenses of suit . Where property 
levied on by a sherift has been taken from him by 
replevin, in which he afterward obtains judgment, 
he has been held entitled to demand indemnity from 
the original plaintiff before prosecuting the sure¬ 
ties on the replevin bond, if necessary; 73 but there 
is also authority to the contrary. 74 Where a con¬ 
stable has delivered attached property to a bailee, 
a contract not under seal to indemnify the officer 
against the expense of a suit to recover the property 
from the bailee has been held void for want of con¬ 
sideration 75 

Indemnity on allowing claim of exemption. A 
sheriff has no right to demand indemnity from 
an execution defendant as a condition of allowing 
a claim of exemption. 76 

b. Time of Requirement 

If doubts arise or claims are made after the property 
Is seized, a sheriff or constable may demand indemnity 
before proceeding further. 

The right of a sheriff or constable to be indemni¬ 
fied against personal liability or loss is not confined 
to cases where doubts arise or claims are'made be¬ 
fore a seizure, but if doubts arise or claims are 
made after the property is seized the officer may 
■demand indemnity before proceeding further, 77 
and a bond to indemnify him against the conse¬ 
quences of a levy on property is valid, although 
not given until after the levy has been made. 78 It 
has been held that even after making a sale a sher¬ 
iff, on being notified of an adverse claim, may de¬ 
mand indemnity before paying over the proceeds 
to plaintiff, 79 but on this point there is also author¬ 
ity to the contrary. 80 


c. Demand 

Ordinarily a demand for indemnity is required. 

Ordinarily it is not the duty of plaintiff to tender 
to a sheriff or constable an indemnity bond with¬ 
out a request or demand therefor , 81 but it has been 
held that, under a statute containing no provision 
for notification to plaintiff or a demand on him, 
no demand is necessary to entitle the officer to be 
furnished with an indemnity m a case where he is 
entitled to such protection 82 A statute requiring 
written demand for indemnity has been held applica¬ 
ble m either attachments or executions. 83 

§ 129, Form, Requisites, and Sufficiency of 
Indemnity and Bond or Undertaking 

a. In general 

b. By whom given 

c. Amount of indemnity 

d. Validity of indemnity 

a. In General 

The terms and conditions of a bond for the In¬ 
demnification of a sheriff or constable should comply 
with statutory requirements, but mere clerical errors 
in a bond do not affect its validity 

In the absence of a statute prescribing the terms 
and conditions of a bond for the indemnification of a 
sheriff or constable, the maker of the bond can fix 
them. 84 There should be a compliance with stat¬ 
utory requirements as to the terms and conditions 
of such bonds; 85 but the fact that a bond contains 
more m the way of indemnity than the statute re¬ 
quires does not divest it of the Character of a stat¬ 
utory bond, 86 and, on the other hand, a bond con¬ 
ditioned according to the statute to indemnify the 
sheriff has been held good as a statutory bond, and 
sufficient to protect the sheriff, although it does 
not contain a provision, required by the statute, for 
the protection of the purchaser of the property. 87 
Under a statute providing that a bond in any le- 


san undertaking to Indemnify sheriff 
Against damages in any action 
against sheriff because of levy, and, 
if undertaking is given, sheriff must 
retain property as belonging to judg¬ 
ment debtor, and if property is found 
to belong to judgment debtor levy is 
•continued by sheriff and undertaking 
is not required,—Long Island Tin¬ 
smith Supply Corporation v* John H. 
Ramberg <& Son, 15 NY.S.2d 159, 172 
Misc 158. ‘ ' 

'*72. SD—Matheson v. F. W. John¬ 
son Oo., 92 N.W k 1083, 16 S.D 347 
•73. Me—Myers v Levfenseller, 102 
A 776,jll7 Me. 80, , . 

74. NY.—Swezey v. Lott, 21 'N.Y. 


75. Mass —Balcom v. Craggin, 5 
•Pick. 295 

76. Pa—•'Williamson v. Krumbhaar, 
19 A. 281, 132 Pa 455. 

77. Neb —Omaha Nat Bank v. Rob¬ 
inson, 77 NW. 73, 56 Neb. 590 

57 C J p 920 note 11. 

78. Tex—Dewitt v. Oppenheimer, 51 
Tex. 103 

79. N Y.—Westervelt v. Frost, 1 
AbbyPr 74 

57 C.J. p 920 note 13. 

80. Ky—Carrington v. Herrin', 4 

62 $, i,]j , • , , 

57 C.J. P 920 note 14. 

m 


81- N.Y—IPlatt v. Sherry, 7 Wend. 
236 

57 C J p 920 note 8. 

82. Tenn.—State v. Sharp, 2 Sneed 
615 

83. Nev.—Bowler v Vannoy, 215 P. 
2d 248, petition denied 216 F.2d 
274 

84. Ariz.—Fidelity & Deposit Co of 
Maryland v. McFadden, 53 P.2d 
1085, 47 Ariz. 116. 

85. Mo.—State v. Slayback, 90 Mo. 
App 300 

,57 C J p 921 note 25. 

86. Mo.—State v. Slayback, supra. 

87- Va.—Aylett v. Roane, 1 Gratt, 
282, 42 Va. 282. 
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gal proceeding shall inure to the person of whom 
it is designed by law as security, and be subject to 
judgment in -his favor and against the obligor the 
same as though it were conditioned as prescribed 
by law, a recovery may be had on an indemnity 
bond, although not conditioned according to law 
to meet the case presented by the facts appearing 
of record. 88 The failure of a bond to describe the 
property seized or to be seized does not render it 
invalid, at least where the execution creditor has 
not pointed out any property as that to be levied 
on, 89 nor is the bond invalidated by a slight in¬ 
accuracy m the description of the property to which 
it refers, where it is certainly identified. 90 

A bond indemnifying an officer levying an execu¬ 
tion is a continuation of the proceedings on the ex¬ 
ecution, 91 and it is not necessary that it should set 
out the execution 92 or state in detail the proceedings 
thereunder, 93 nor is it invalidated by an imperfect 
recital thereof. 94 Where a partnership is plaintiff 
m execution the recital of the partnership named 
in the indemnifying bond is sufficient, without the 
names of the partners being set out; 95 and a bond 
executed by one member of the firm m the partner¬ 
ship name is a good bond of the person executing 
it. 96 Where a bond of indemnity is signed and ac¬ 
knowledged by three persons, it is the joint promise 
of all, although only two of them are named in the 
body of the instrument. 97 

Mere clerical errors in a bond do not affect its 
validity. 98 

Single indemnity on two or more writs. A sher¬ 
iff or constable having in his hands two or more 
executions in favor of different plaintiffs against the 
same defendant may properly take a single indem¬ 
nity bond to protect him m what is done under both 
or all the executions 99 

Necessity for writing. It is not necessary to the 
validity of an agreement by plaintiff in a writ to 


indemnify a sheriff or constable for proceeding 
therewith that it shall be m writing but, in view 
of the statute of frauds, a writing is necessary to 
the validity of such a promise by another person. 2 

Consideration. A bond given to an officer who 
has no right or authority to demand or take indem¬ 
nity has been held to be without consideration and 
void , 3 and a promise to indemnify an officer is in¬ 
valid for lack of consideration where it is made 
after the acts out of which the liability arises have 
been performed and the officer incurs no new lia¬ 
bility in reliance on the promise. 4 Where, how¬ 
ever, the officer is entitled to be indemnified, an 
indemnity bond is not void for want of consideration 
merely because it is given by a stranger to the writ 5 

Seal . Where not required by statute the bond 
need not be sealed 6 or accompanied by affidavits as 
to the financial qualifications of the sureties. 7 The 
fact that a bond of indemnity is sealed does not 
affect its validity or standing as a statutory under¬ 
taking, although the statute does not require a seal.* 

Objections to indemnity . Under some statutes, 
where property seized or about to be seized by a 
sheriff or constable is claimed by a third person, 
the latter may object to the sufficiency of the indem¬ 
nity given to such officer within the time specified in 
the statute, 9 but an order sustaining any such ob¬ 
jections may be made only on due notice to the 
officer and to plaintiff in the writ, even though the 
statute does not expressly require notice. 10 

b. By Whom Given 

A bond given to indemnify a sheriff or constable may 
be executed by a stranger to the writ sought to be en¬ 
forced. There must be compliance with statutory re¬ 
quirements as to sureties. 

It is not necessary to the validity of a bond giv¬ 
en to indemnify a sheriff or constable against lia¬ 
bility or loss that plaintiff m the writ shall be the 
obligor, but such a bond executed by a stranger 


88. Miss —Gulfport Bank v. O’Neal, 
38 So. 630, 86 Miss 45 

57 C J. p 921 note 28 

89. Tex —Sharp v Morgan, Civ App , 
193 S W. 599 

90. Mo—Smith v Rogers, 90 SW 
1150, 191 Mo 334. 

91. Mo—Gatzweiler v. Morgner, 51 
Mo. 47. 

92. Va —Davis v. Davis, 2 Gratt 
363, 43 Va. 363 

93. Mo—Gatzweiler v. Morgner, 51 
Mo 47. 

94. Mo—Gatzweiler v. Morgner, su¬ 
pra. 

95. Va —Davis v. Davis, 2 Gratt. 
363, 43 Va. 363. 


96. Va —Davis v. Davis, supra. 

97. Va—Crawford v Jarrett, 2 
Leigh 630, 29 Va. 630. 

98. Tex—Sharp v Morgan, Civ.App,, 
192 SW 699—Maxwell-Clark Drug 
Co v Smgley, Civ.App, 152 SW 
827. 

99. Iowa—Baxter v Ray, 17 N.W. 
576, 62 Iowa 336 

57 C J. p 922 note 48 

1. Me —Tarr v. Korthey, 17 Me. 113, 
35 AmD. 232. 

3ST J —Thompson v. Coleman, 4 
Law 216. 

2. Vt—Snow v. Hix, 54 Vt. 478. 

3. Cal.—Servanti v. Lusk, 43 Cal 


Mo.—Good v. Sleeth, 160 S.W. 1, 176 
Mo App. 619. 

4. Vt—Snow v. Hix, 54 Vt. 478 

5. Me —Tarr v. Northey, 17 Me. 113, 
35 Am D. 232. 

6. Or—Commercial Credit Corp. v 
Marden, 62 £P.2d 573, 155 Or. 29, 
112 ALR. 931. 

7. Or—Commercial Credit Corp. v. 
Marden, supra 

8. Minn.—Schoregge v Gordon, 13 
NW 194, 29 Minn 367. 

9. Mo —State v. Harrington, 38 Mo. 
App 303. 
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10. Mo—State v. Harrington, supra. 
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is a good statutory bond and enforceable as such 11 
It has, however, been held that an officer who is 
entitled to indemnity has a right to demand it from 
plaintiff and cannot be compelled to proceed on 
receiving the bond of any other person 12 

Sureties . In order to relieve a sheriff or con¬ 
stable from responsibility, a bond of indemnity 
must have such number of sureties as may be re¬ 
quired by the statute. 13 It has been held that the 
officer has the right to require that the sureties 
shall be persons residing in his county. 14 

c. Amount of Indemnity 

A sheriff or constable is not entitled to demand an 
indemnity bond with a penalty in excess of the sum 
necessary to secure him. 

A sheriff or constable is not entitled to demand 
an indemnity bond with a penalty m excess of the 
sum necessary to secure him, 15 and where he wrong¬ 
fully levies on property greatly in excess of the 
amount necessary to satisfy the writ he is not en¬ 
titled to a bond for the value of the whole there¬ 
of; 16 but he is justified in refusing to accept a 
bond of indemnity, the penalty of which is less 
than the value of the property rightfully seized or 
to be seized 17 

cL Validity of Indemnity 

An agreement to indemnify a sheriff or constable 
against the consequences of a willful trespass, or a bond 
■given to indemnify him for levying under a writ which is 
void on its face, or a promise or undertaking to indem¬ 
nify him against the consequences of a subsequent or 
future violation or neglect of his duty is void. 

An agreement to indemnify a sheriff or consta¬ 
ble for seizing under an execution or other writ 
property which is really not subject thereto is valid, 
where the sheriff acts m good faith, with no other 
'view than obtaining satisfaction of the execution 


or obeying the mandate of the writ, and the act 
committed amounts simply to an unintentional 
wrong, 18 even though the writ is in fact invalid if 
it does not appear on its face to be so. 19 Similarly, 
an indemnity against the consequences of an illegal 
act previously done and not known at the time to 
be illegal is valid 20 An agreement to indemnify 
an officer against the consequences of a willful 
trespass, however, is void, as being against public 
policy, 21 as is also a bond given to indemnify him 
for levying under a writ which is void on its face, 22 
or a promise or undertaking to indemnify him 
against the consequences of a subsequent or fu¬ 
ture violation or neglect of his duty, 23 and the 
unlawful purpose for which a bond was given may 
be shown, although it does not appear on the face 
of the instrument 24 Where there is a controversy 
between the owner of property taken on execution 
and the judgment creditor as to whether such prop¬ 
erty is exempt, an indemnity bond given by the judg¬ 
ment creditor to an officer to induce the sale of 
the property is valid, regardless of such credi¬ 
tor’s knowledge as to whether or not the property 
was exempt at the time of levy or of any secret 
purpose he may have had in giving the bond, 25 
and notwithstanding it turns out that the property 
was not subject to levy 26 It has been held that 
an indemnity bond given in a case where the officer 
had no right to demand it is void, 27 but there is al¬ 
so authority for the view that such a bond may 
be upheld as a common-law obligation. 28 A bond 
given to the sheriff to indemnify a claimant of 
the property levied on is not invalidated by omis¬ 
sion of the condition prescribed by statute for in¬ 
demnifying the sheriff. 29 The fact that a claim 
made to property seized is informal does not in¬ 
validate the bond given to indemnify the officer 
against such claim. 30 


'll. Tenn.—Jobe v. Sellars, 9 

Humphr 178 

"12. Ala.—Hall v. McHenry, 5 Port 
123 

"13. Mo —Kreher v. Mason, 25 Mo 
App 291 

*14. Pa—Commonwealth v. Vandyke, 
57 Pa 34. 

15. Iowa—Wadsworth v. Walliker, 
2 NW 420, 51 Iowa 605 
Demand held Improper 

Where third person claimed title 
to property, sheriff's demand of judg¬ 
ment creditor for bond of nine thou¬ 
sand two hundred fifty dollars was 
improper, where jury finally deter¬ 
mined value of property as two hun- 
. dred fifty dollars—B. Altman & Co. 
v Broad Park Plaza Corporation, 
271 NT.S 317, 241 App Div. 836. 


16. N M —Bachelder v. Chaves, 25 P 
783, 5 N.M 562 

57 C J p 921 note 22 

17. Mo—State v. Spring-gate, 58 Mo 
App 402 

18. Me —Frothingham v. Maxim, 141 
A 99, 127 Me. 58 

57 C J p 922 note 50. 

19. Tex —lilies v. Fitzgerald, 11 
Tex. 417 

20. N T —Griffiths v. Hardenbergh, 
41 NY. 464. 

Tex—lilies v. Fitzgerald, 11 Tex 417. 

21. Me —Frothingham v. Maxim, 141 
A 99, 127 Me 58 

57 'C.J p 922 note 53. 

22. Ala<—Collier v Windham, 27 
Ala 291, 62 Am D 767. 

Tex —lilies v. Fitzgerald, 11 Tex 
417. 


23. Mo—Harrington v Crawford, 38 
SW 80, 136 Mo 467, 58 Am R. 653, 
35 LRA 477. 

57 C J p 922 note 55. 

24. Cal —Buffendeau v. Brooks, 28 
Cal 641. 

25. Iowa—Whitney v. Gammon, 72 
NW. 551, 103 Iowa 363—Whitney 
v. Gammon, 83 NW. 807 

26. Iowa—Whitney v. Gammon, su¬ 
pra 

27. La—Stevenson v Exchange Nat. 
Bank, 120 So. 96, 10 La App. 179. 

57 C J p 922 note 59. 

28. SB—Matheson v F. W John¬ 
son Co, 92 N.W 1083, 16 S D. 347 

57 CJ p 922 note 60. 

29. Mo.—'Flint ex rel Lumpkin v. 
Young, 70 Mo. 221 

30. Mo.—State v. Smit, 20 Mo App. 
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§§ 130-133 

§ 130. Express and Implied Promises to Fur¬ 
nish Indemnity 

Generally, where the plaintiff in an attachment, exe¬ 
cution, replevin, or other writ directs a sheriff or con¬ 
stable to serve the process In a particular manner or to 
seize certain designated property thereunder, the law im¬ 
plies a promise on his part to indemnify such officer 
against any liability arising out of his compliance with 
such directions. 

While it has been held that there is no implied 
liability to indemnify an officer making a levy 
where the statute prescribes that he does so at his 
own risk where he does not require the execution 
of a bond of indemnity, 31 generally, where plaintiff 
in an attachment, execution, replevin, or other writ 
directs a sheriff or constable to serve the proc¬ 
ess in a particular manner or to seize certain des¬ 
ignated property thereunder, the law implies a 
promise on his part to indemnify such officer against 
any liability arising out of his compliance with such 
directions ; 32 and a similar promise has been im¬ 
plied on the part of an attorney who gives direc¬ 
tions as to the execution of a writ which he has 
placed m the hands of the officer. 33 The officer is 
not, however, bound to seize property pointed out 
by plaintiff and to rely merely on the implied prom¬ 
ise of indemnity arising from such action, 34 and 
such implied promise does not preclude him from 
demanding indemnity in the usual mode. 35 No 
promise to indemnify an officer will be implied 
where a process or writ is merely delivered to him 
for service or execution without any directions as 
to how he shall proceed; 36 nor can any promise 
of indemnity be implied, so as to give rise to a 
right of recovery thereon, where a bond of indem¬ 
nity has been given, even though the circumstanc¬ 
es are such that no recovery can be had on the 
bond. 37 

Promise to furnish indemnity . A sheriff or con¬ 
stable who acts in reliance on a promise to fur¬ 
nish him indemnity must, in executing the writ, 
exercise the same degree of diligence and be sub¬ 


80 C.J.S. 

ject to the same liability as in ordinary cases where 
no bond is given. 38 

§ 131. When Indemnity Becomes Effective 

A bond of indemnity to a sheriff or constable takes 
effect from the time of its delivery. 

A bond of indemnity to a sheriff or constable 
takes effect from the time of its delivery. 33 

§ 132. Effect of Indemnity 

The effect of a bond of indemnity given to a 
sheriff or constable as protection on his official 
bond and as giving a right of action to a claim¬ 
ant is discussed infra §§ 133, 134. The duty of the 
officer to proceed on receiving indemnity is con¬ 
sidered infra § 135. 

Examine Pocket Parts for later cases. 

§ 133. - As Protection for Officer and 

Sureties on Official Bond 

In the absence of a statute providing otherwise, and 
under statutes so providing, the taking of an indemnity 
bond by a sheriff or constable does not relieve him of 
his primary responsibility to a person injured by his 
acts, but under some statutes the bond is a substitute 
for the liability of the officer and is a bar to a suit 
against him. 

In the absence of statute providing otherwise,, 
the giving of an indemnity bond to a sheriff or 
constable merely furnishes one injured or dam¬ 
aged by his acts with a remedy additional or cu¬ 
mulative to the right of action against such officer 
to enforce his primary or common-law liability, and 
is not substitutionary therefor, 40 and under some 
statutes the bond or promise of indemnity does not 
protect the officer or tihe sureties on his official bond 
from direct and primary liability to a person or 
party injured by his acts, 41 but is intended to shield 
him from ultimate loss by enabling him to resort 
to the indemnity m case he is subjected to any 
liability, 42 which right of recourse extends to the 
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50—Eichelraann v. Weiss, 7 Mo 
App. 87. 

31. Tex—Stevens v. Wolf, 14 S.W 
29, 77 Tex. 215. 

32. Mont—Weir v Hum Tong, 46 
P 2d 45, 100 Mont. 1 

NH.—Strain v. Chandler, 188 A. 461, 
88 NH 318 

57 C J. p 923 note 65. 

33. Conn—Higgins v Russo, 43 A 
1050, 72 Conn 238, 77 Am S R 307. 

57CJ p 923 note 66 

34. Ga.—Levy v. Shockley, 29 Ga 
710 

35. Ga.—Levy v. Shockley,'supra. 


3G. Ill—Nelson v. Cook, 17 Ill. 443 
57 CJ. p 923 note 69 

37. N Y.—Preston v. Yates, 17 Hun 
92, 24 Hun 534. 

! 

38. Tex—Dewitt v. Oppenheimer, 51 
Tex 103. 

39. Cal —Buffendeau v. Brooks, 28 
Cal 641. 

40. Or—Howard v. Coude, 30 P. 454, 
22 Or. 581 

41. Ill.—Corpus Juris quoted In 

Maxwell, for Use of Maxwell, v 
Nieft, 40 N.E.2d 554, 556, 313 Ill. 
App 354. 

57 C J p 923 note 77. 
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Xiiability not affected 

Constable who seized all property 
on leased premises under provisional 
seizure obtained by landlords, and 
who sold it after receiving affidavit 
of third person without requiring 
landlords to furnish bond for double 
amount of value of property claimed 
by third person, properly ignored affi¬ 
davit of third person stating owner¬ 
ship of property, since act authoriz¬ 
ing bond did not affect constable’s 
liability—Pembrook v. Goldman, La. 
App, 176 So. 888. 

42. HI —Corpus Juris quoted in 

Maxwell for Use of Maxwell v.. 
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sureties on the official bond of the officer. 43 Under 
other statutes, however, the effect of the indemnity 
bond is to impute to the obligors of the bond the 
entire responsibility which rested at the common 
law on the officer for an illegal levy on personal 
property, 44 and the bond is m substitution and bar 
of a suit against the officer, 45 its effect being to 
relieve him of all legal responsibility. 46 The sole 
remedy of an injured person m such case is a suit 
on the bond 47 unless the obligors thereon are or 
become insolvent 48 or unless the bond is for some 
reason invalid 49 or insufficient. 50 Some of these 
latter statutes are by their terms applicable only 
to cases of bonds taken as indemnity for making 
sales under execution, 51 and do not protect the 
officer from suit where the bond is taken in a 
replevin action 52 or where the bond is taken in at¬ 
tachment proceedings. 53 

In order to bar action against the officer the bond 
must conform strictly to the statute, 54 must have 
been taken before the action is commenced, 55 and, 
where its return is required by statute, must have 
been returned. 56 Where an officer is not entitled 
to demand a bond in a particular case, a bond ac¬ 
tually given, even though valid as a common-law 
obligation, does not relieve him from his primary 
liability to one injured or damaged by his acts. 57 

§ 134 . - As Giving Right of Action to 

Claimant 

The owner or claimant of property improperly seized 

Nieft, 40 N.E2d 554, 556, 313 Ill 
App. 354 

La—Pembrook v. Goldman, App, 176 
So 888 

57 C J. p 923 note 78. 

43. Ill —Corpus Juris quoted in 
Maxwell for Use of Maxwell v. 

Nieft, 40 N.E2d 554, 556, 313 Ill. 

App. 354. 

"N.H.—Philbrick v. Shaw, 61 N.H. 356 

44. Ky—Lane v. Howland, 175 S. 

W2d 1000, 295 JCy. 868 , ' 

Va —Wheeler v. City' Savings & Loan 
(Corporation, 157 SB. 726,‘ 156 Va 
402, 

57 C J p 924 no‘te 82. 

Statute held valid 

Cal—Coty v 1 Coopdr, 4 (P2d 581, 117 
Cal App 495. “ ' ■ 

i 

45. Philippine.—Waite v. Peterson, 8 

Philippine 449 * . ’ 

Va —Wheeler v City Savihgs & Loan 
Corporation, 157 S.E 726, 166 Va. 

402. " * ' ‘ 

57 C J p 924 note 83. 

46. Mo —Sstate V. 'Doan/ 39 ^ko. 44. 

57 C.J. p 924 note 84. 

ConVetgiois ,i ? 1 !» 

(1) Sheriff who seized property* un- 1 
der exfe&ition and eomplidd with stat-, 


or levied on by a sheriff or constable has no right of 
action against the officer's indemnitors on the bond as 
such unless he is named in the bond or a statute pro¬ 
vides that it shall be for his benefit. 

Except where the bond names him, or a statute 
provides that it shall be for his benefit, the owner 
or claimant of property improperly seized or levied 
on by a sheriff or constable has no right of action 
against the officer’s indemnitors on the bond as 
such; 58 but he may, in the case of a bond indem¬ 
nifying against a levy on or sale of such particular 
property, maintain an action for his loss or damage 
against them as trespassers or against persons au¬ 
thorizing and responsible for the wrongful taking 
by the officer 59 A bond given for the indem¬ 
nity of a particular claimant, however, becomes in¬ 
operative when he withdraws his claim, and it does 
not give one subsequently asserting a claim any 
right of action. 60 Where a bond is given to the 
sheriff or his assigns, a claimant assignee of the 
sheriff may have a right of action on the bond. 61 

§ 135. - Duty of Officer to Proceed on 

Receiving Indemnity 

Generally, where proper indemnity is given, it is the 
duty of a sheriff or constable to proceed under the 
process, but this duty is not mandatory unless made so 
by statute. 

Under some statutes so providing, it is the duty 
of a sheriff or constable to whom proper indem¬ 
nity has beeu given or promised to proceed 5 tfhder 

Wallicker, 45 Iowa 395, 24 Am.R 
788. 

Ky—Lewis v. Mansfield, 78 Ky. 460 
—Cincinnati Cooperage Co. v. 
Woodyard, 54 S W. 831, 21 Ky.L 
1221—Turner v. Robinson, 11 Ky. 
L. 717. 

54. Ky.—Curry v Ball, 58 S.W. 534, 
22 Ky.L. 592 

57 C J p 924, note 89. 

55. Ky.—Rudy v Johnson, 11 Bush 
543. 

57 C J p 924 note 90. 

56. Miss—New Albany Wholesale 
Grocery Co v Wells, 74 So 817, 
114 Miss 144. 

57 C J p 924 note 91. 

57. Iowa.—Hall v Ballou, 12 N.W. 
475, 58 Iowa 585. 

57 C J p 924 note 93. 

58. ' Mo —Trammel v, Kirk, App., 
278 gW 789 

57 C.'J. P 924 note 95. 

59. U.S—Love]oy v Murray, Mass, 
3- WaM. 1, 18-LEd 129. 

57 C J. p 925 note 96 

60. Mo—State v. Jenkins, 70 S.W. 
1^2, 17 Qt>Mo. 16. 

Pa.—Acker v. Delp, 76 Pa.Super. 
447. 


ute m receiving bonds mdemmfving 
third party claimant was not liable 
for conversion—Rowland v. Bruton, 
14 P 2d 116, 125 Cal.App. 697. 

(2) Likewise, sheriff attaching 
property, who complied witjh provi¬ 
sions of statute, which require sheriff 
to procure undertaking indemnifying 
third-party claimant, was not liable 
to such claimant for conversion — 
Cory v. Cooper, 4 P.2d 5$l, t 117 Cal 
App 495. 

47. Ky—Lane v. Rowland, 175 S W. 
2d 1000, 295 Ky 868. 

57 C J p 924 note 85 

48. Miss—Shattuck v. Miller, 50 

Miss. 386 , 

49. Miss—Sha^tuckjV Miller, supra 

50. Mo.—Kreher v. Mason, 25 Mo 
AP®> 29 

57 C J. p 924 note 88. 

51. Atk—Harris ,v. Harrison, 40 

Ark. 50. • . / 

Ky,—Chisholm, v. Gooch, 79 Ky. 468 
—'Rudy v. t Johnson, 11 Bush, 543— t 
Gunn v Gudehus, 16 B-Moik, 447 

52. Ark —Harris* v* , Harmscm, ,40! 

Ark 50. j tt f ! 

53. Iowa—Hall v Ballou/ ,12 ;N t WJ 
475v 68 Iowa* 585—Wadsworthi ,V. 


61 
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the process in his hands , 62 and he must levy on the 
property , 63 or, if a levy thereon has already been 
made, hold 64 and sell 65 it, and he cannot escape 
liability for releasing property levied on or by re¬ 
fusing to proceed by showing that the title was 
actually not m defendant but in another . 66 Unless 
the absolute duty to proceed is so imposed by stat¬ 
ute, however, an officer may decline to proceed not¬ 
withstanding indemnity is furnished him , 67 and may 
justify his refusal by showing that the property 
did not belong to defendant or was not subject to 
levy . 68 The burden of proof m such case is on 
him , 69 and if he fails to make out his justification 
he is liable to plaintiff for not executing the writ . 70 
An indemnity bond given by plaintiff against a 
claim of ownership made by a third person does not 
impose on the sheriff any duty to withhold the 
property from defendant on a claim of exemption 
made by him . 71 

Where indemnity defective. Where a sheriff or 
constable has a right to be indemnified against per¬ 
sonal loss or liability, he is entitled to an indem¬ 
nity bond which needs no explanations and is on 
its face subject to no objections , 72 and he is jus¬ 
tified in refusing to act where the bond furnished 
him is defective . 73 

§ 136. Effect of Refusal to Furnish Indem¬ 
nity 

A sheriff or constable who has a right to indemnity 
may refuse to proceed further where his request or 
demand for indemnity is refused. 


Where a sheriff or constable is entitled to receive 
indemnity, and plaintiff refuses or neglects, after 
proper demand has been made on 'him, to furnish 
a proper bond, the officer may rightfully refuse to 
execute the writ 74 or make a levy , 75 or, if a levy 
has already been made, he may refuse to proceed 
to a sale , 76 and may release the property , 77 or the 
court will on his own application enlarge the time 
to make his return . 78 In the case of conflicting 
claims to money collected on execution, the refusal 
of the execution creditor to give the officer a bond 
of indemnity may excuse the officer for retaining 
the money until the question of title is decided. 7 ^ 
Where, however, in a particular case an officer has 
no right to be indemnified, he cannot refuse to 
act, or release property seized, because such indem¬ 
nity is not given . 80 

Refusal by one of two or more creditors. Where 
a sheriff or constable is entitled to indemnity, and 
there are two or more creditors, one or some of 
whom fail or refuse to furnish indemnity after 
proper demand is made therefor, the officer, with¬ 
out acting further in behalf of the latter, may pro¬ 
ceed to make a levy and sell the property on the 
writs of the one or ones who comply with such 
demand . 81 

§ 137. Liabilities of Indemnitors , 

The liability of the obligors on a bond of indemnity* 
given to a sheriff or constable is measured by the terms, 
of the contract of indemnity contained therein, as 
construed in the light of the statute providing therefor. 


62 . Wash.—Johnson v. Nelson, 263 
P 949, 146 Wash. 600, 56 AL.R. 
1035. 

57 C J. p 925 note 99. 

Discharge of duty 

Officer taking from execution cred¬ 
itor indemnifying bond and paying 
proceeds of sale to execution credi¬ 
tor discharged duties to all parties. 
—Wheeler v. City Savings & Loan 
Corporation, 167 SE 726, 156 Va. 
402. 

63. SE—Jewett v Sundback, 58 N. 
W 20, 5 S.D. 111 

57 C J p 925 note 1. 

64. Iowa—Cox v. Currier, 17 N.W 
767, 62 Iowa 551. 

57 C J p 925 note 2 

65. Cal.—Won der Kuhlen v. Cline, 
176 P 883, 38 Cal.App. 545 

23 CJ. p 611 note 7—57 C.J. p 925 
note 3. 

66. Idaho—Smith v. Graham, 136 P 
801, 25 Idaho 174. 

57 C.J. p 925 note 4. 

67. Kan.—Phelps, etc., Co v. Skin¬ 
ner, 65 P 667, 63 Kan. 364. 

57 C.J. p 925 note 5. 


68. Kan —Phelps, etc, Co v. Skin¬ 
ner, supra 

69. Iowa—Wadsworth v. Walliker, 
45 Iowa 395, 24 Am R 788. 

Tex.—Freiberg v Johnson, 9 S W. 

! 455, 71 Tex 558. 

70. Mich.—Colville v. Bentley, 42 N 
W 1116, 76 Mich. 248, 15 Am S R 
312. 

57 C J. p 925 note 8 

71. Mo —State v. Thomas, 7 Mo. 
App. 205 

72. Ill —Second Nat Bank v Gil¬ 
bert, 70 Ill App. 251, reversed on 
other grounds 51 NE 584, 174 Ill 
485, 66 Am SR 306 

73. Ill.—Second Nat Bank v. Gil¬ 
bert, supra 

Mich —Smith v. Cicotte, 11 Mich. 383 

57 CJ p 926 note 12. 

74. Cal.—Long v Neville, 36 Cal 
455, 95 AmD. 199. 

75. Tex—Fant Mill. Co. v. May, Civ. 
App, 240 S.W.2d 445, error refused 
no reversible error. 

57 CJ. p 926 note 16. 

76. Ark—Harris v. Harrison, 40 
Ark. 50. 

NE-Smith v. Osgood, 46 N.H 178. 
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77. NE—Kelly v. Baird, 252 NW- 
70, 64 NE. 346. 

57 C J p 926 note 18. 

Purpose of statute 

One of main purposes of statute 
providing for release of property 
levied on under execution, if plain¬ 
tiff fails to give sheriff undertaking 
to indemnify third person filing claim 
thereto, and declaring sheriff not lia¬ 
ble for damages to third person filing 
no claim, is to protect ofllcer making 
levy from claims for damages by 
third persons—Sunset Realty Co. v. 
Dadmun, 88 P.2d 947, 34 Cal App 2d 
Supp 733 

78. Pa —Commonwealth v. Van 

Eyke, 57 Pa 34. 

57 C J p 926 note 19. 

79. Mass—Rogers v. Sumner, 16 
Pick 387. 

80. Ind —Bosley v. Farquar, Z 

Blackf. 61. 

La.—Dunlap v. Freret, 10 La Ann 83V 
63 Am.E. 590. 

81. Ill.—Baker v. Euddleson, 125 III. 
App 483. 

NH.—Smith v. Osgood, 46 N.H. 178. 
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The liability of the obligors on a bond of indem¬ 
nity given to a sheriff or constable is measured by 
the terms of the contract of indemnity contained 
therein, 82 as construed m the light of the statute 
providing therefor, 83 but the bond extends to all 
acts reasonably within its terms, 84 and the right 
of an officer to resort to a bond given to protect 
him in the execution of a writ is not affected by 
the fact that an alias writ was necessary to be, and 
was, issued m order to make the levy and sale. 85 
When a bond of indemnity can reasonably be con¬ 
strued otherwise, however, a construction will not 
be given to it which will make the obligors liable 
to the officer for the consequences of a trespass 
or other wrongful act committed by him or his 
agent or deputy which they neither directed nor 
authorized. 86 Similarly, the obligors on a bond 
given to a sheriff to indemnify him against any 
levy on property of a third person cannot be held 
liable for a levy on property of the judgment debt¬ 
or which was exempt from execution, 87 and the 
obligors on a bond conditioned to secure an offi¬ 
cer harmless for levying on goods which he or 
they may judge to belong to the debtor are not lia¬ 
ble for the act of the officer in seizing goods con¬ 
ceded to belong to a third person 88 except where 
they have expressly or impliedly authorized or 
ratified such act. 89 The liability of the indemnitors 
includes damages resulting from a wrongful levy 
even though the property levied on is afterward sold 
under another writ. 90 Where an officer acting un¬ 
der two indemnity bonds from different parties is 
damaged by making a levy, he may resort for com¬ 
pensation to either or both of the parties, and, if 
he bring action against one and recover only a 
part of his damages, he may then institute action 
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on the other bond for the balance. 91 

Exemplary damages may not be recovered from 
indemnitors by the claimant of the property levied 
on where there was no fraud or malice m the levy. 92 

Acts done before execution of bond . A bond of 
indemnity to a sheriff or constable will apply to, 
and protect the officer from, the consequences of 
acts done before its execution where by a fair con¬ 
struction its terms are applicable thereto, 93 but not 
otherwise. 94 

Liability of claimant on indemnity bonds . Where 
claimant of property levied on under execution has 
possession of it, and refuses to deliver it to the 
sheriff, and gives a bond of indemnity to the sher¬ 
iff for not assessing and selling it, he is liable to 
the sheriff on such bond. 95 

§ 138. - Extent of Liability 

Ordinarily the liability of the obligors on a bond of 
indemnity given to a sheriff or constable is limited to 
the penal sum named in the bond, but they may be 
liable as joint trespassers with the officer 

The liability of the obligors on a bond of in¬ 
demnity given to a sheriff or constable ordinarily 
is limited to the penal sum named m the bond, 96 
together with interest on such amount 97 which 
runs, however, only from the time of the breach; 98 
but in the case of a wrongful levy under such cir¬ 
cumstances as to make them joint trespassers with 
the officer they are liable for the full amount of 
the damage or injury sustained, and not merely 
for the amount specified m the bond. 99 Subject to 
the rule just stated, such indemnitors are liable to 
the officer for the amount of a judgment rendered 
against him m any action based on the act to which 


82. Minn—Lesher v Getman, 15 N 
W 309, 30 Mmn 321. 

57 C J P 926 note 27 
S3. Wis.—Sanger v Baumberger, 8 
NW. 421, 51 Wis. 592 

84. Matters within terms of bond 
(1) A bond by which attachment 

•creditor's surety agreed to indemnify 
sheriff against loss sustained by rea¬ 
son of sheriff's levy on, or retention, 
•of cattle covered damages to cattle 
caused by negligence of person with 
whom surety’s attorney in fact and 
attachment creditor’s attorney in¬ 
structed sheriff to leave cattle-— 
Fidelity & Deposit Co of Maryland 
v. McFadden, 53 P 2d 1085, 47 Anz 
116 

(2> iOther matters as within terms 
of bonds see 57 C J p 926 note 29 [ah 

85. Cal—Tunstead v. Nixdorf/22 F. 
472, 80, Cal 647. 

86. Ala—Smith v. Johnson, 11 So 
20, 95 Ala 482. 


Mass—Gast v. Goldenberg, 183 NE 
257, 281 Mass 214. 

57 C J p 927 note 31 

87. Mich—Evans v. Collar, 42 N.W. 
957, 75 Mich 433 

57 C J p 927 note 32 

88. NT—Chapman v. Douglas, 5 
Daly 244 

57 C J. p 927 note 33 

89. N.Y.—Chapman v. Douglas, su¬ 
pra. 

90. Tex —Maxwell-Clark Drug Co. v. 
Singley, Civ.App, 152 S W. 827. 

91. Pa—Findlay v Hutaell, 29 Pa 
337. 

92. Cal.—Ross v. Sweeters, 7 P.2d 
334, 119 CalApp. 716 

93. Tex—Hines v. Norris, Civ.App, 

81 791. 

57 C,J, P 928 note 37. 
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94. N T —Leonard v. Buttling, 44 N. 

M S 273, 19 Misc 219, affirmed 

43 NTS 387, 13 App Div. 179 
57 C J p 928 note 38 

95% Ky —Lampton v Taylor, Litt. 
SelCas. 273. 

96. Neb —Omaha Carpet Co v 

Clapp, 89 N.W 246, 2 Neb. (UnofC ) 
406 

57 C*J p 928 note 39. 

97. Mass.—White v. French, 15 
Gray 339 

Neb—Omaha Carpet Co, v Clapp, 89 
NW M6, 2 Neb. (Unoff ) 406. 

98. Neb—Omaha Carpet Co. v. 

Clapp, supra. 

99. N.T—Dyett v Hyman, 29 NE. 
261, 129 NT. 351, 26 Am S R 533— 
Cassani v Dunn, 60 N.T S. 756, 44 
AppDiv. 248. 
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the indemnity relates, 1 together with reasonable 
counsel fees, costs, and expenses incurred by him 
in the defense of such action, 2 or for the amount 
of a compromise made by him in good faith after 
unsuccessfully endeavoring to compel the indemni¬ 
tors to defend the action; 3 and their liability is not 
affected by any considerations as to whether or 
not the officer is solvent or actually able to pay 
the judgment against him. 4 Such liability does not 
extend, however, to the officer’s costs or disburse¬ 
ments in the action m which the process was is¬ 
sued, 5 and does not cover expenses incurred m 
the employment of a watchman or guard 6 or for 
insurance on the property levied on; 7 nor does it 
extend to attorney’s fees or costs in a suit on the 
indemnity bond 8 except where the bond provides 
otherwise. 9 

Indemnitors of an officer against whom j’udgment 
is rendered in an action for conversion cannot re¬ 
quire him to pay such judgment and, for the purpose 
of fixing the amount for which they are liable, to 
deduct the value of the property converted, their 
obligation being to protect him from such judg¬ 
ment by paying it, and to take the property 10 
Where property is wrongfully sold for an amount 
greater than that needed to satisfy the writ, the 
officer’s indemnitors are liable not merely for the 
amount of the execution but for the entire dam¬ 
age sustained in consequence of the seizure and 
sale. 11 The indemnitors of an officer levying on 
money are liable for interest thereon required to 
be paid by him to the rightful owner thereof; 12 
but a bond given to indemnify a sheriff attaching 
money will not support a recovery by the attach¬ 
ment defendant, to whom the officer has assigned 
the bond, for the loss of interest on the money at¬ 
tached. 13 

An attachment plaintiff who, at his own request, 


is appointed custodian of attached property cannot 
reduce his liability on a bond of indemnity given 
by him to the officer by the amount of a loss due 
to damage sustained by the goods while m his cus¬ 
tody and through his negligence ; 14 but the liabil¬ 
ity of the surety on the bond may be thereby re¬ 
duced. 15 

Exemplary damages . An officer who is not lia¬ 
ble for exemplary damages for wrongful or im¬ 
proper acts in connection with the execution of 
process is entitled to no more than compensatory 
damages from his indemnitors ; 16 and where an offi¬ 
cer is subjected to exemplary damages for acts 
outside the line of his duty as such officer his in¬ 
demnitors are not liable therefor on their bond un¬ 
less they participated in such acts. 17 

In action by injured person against indemnitors 
they are liable only for such damages as plaintiff 
could recover from the officer if there were no 
bond. 18 

§ 139. -When Liability Accrues 

The terms of the undertaking given a sheriff or con¬ 
stable generally determine when the indemnitors be¬ 
come liable. 

Where the covenant or undertaking, in a bond 
of indemnity to a sheriff or constable, is in gen¬ 
eral terms to protect the officer from liability or 
judgments, a cause of action against the indem¬ 
nitors accrues when judgment is rendered against 
him, even though it has not been paid; 19 and where 
a liability of the officer becomes fixed otherwise 
than by judgment the officer may resort to his in¬ 
demnity before paying out his own money to dis¬ 
charge such liability. 20 Where, however, the un¬ 
dertaking is to save the officer harmless from 
damage or expense, his cause of action does not 
accrue until he has been compelled to pay out some- 


1. Colo—McKnight v. Ballif, 100 P 
433. 45 Colo. 138 

57 C J p 928 note 44. 

2. N.H—Strain v Chandler, 188 A. 
2d 461. 88 NH 318. 

Tex.—Agricultural Bond & Credit 
Corporation v. Shepherd, CivApp, 
69 SW.2d 213. 

57 C J p 928 note 45. 

3. N Y.—Dunn v National Surety 
Co., 80 NTS 744, 80 App.Div. 605, 
affirmed 70 N.B. 1098, 178 NT. 552. 

4. Cal—-White v. Pratt, 13 Cal. 621. 

5. Xnd.T—Cutler v. Tally, 82 S.W 
714, 5 IndT. 180. 

57 C.J. p 929 note 48. 

6. Pa.—Appeal of Brabb, 42 Leg.Int 
28 * 


' Tex.—Smith v. Scott, Civ App , 261 
S.W. 1089. 

7. Pa.—Appeal of Brabb, 42 Leg.Int. 
28. 

8. Tex—Maxwell-Clark Drug Co v 
Singley, Civ.App , 152 S W 827 — 
Moore v. Moore, Civ.App, 52 S.W. 
565 

9. Cal—Tunstead v. Nixdorf, 22 P. 
472, 80 Cal 647. 

10. Mass—Briggs v. McDonald, 43 
NE 1003, 166 Mass. 37. 

57 CJ P 929 note 53. 

11. Ky —Secrets v. Markwell, 11 
Bush 316. 

La—Lobdell v. Union Bank, & La. 
Ann 117. 

12. Conn—Jones v. Mallory, 22 
Conn. 386. 
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13. Pa—Clement v. Courtright, 9 
Pa.Super. 45. 

14. Mass.—Bnggs v. McDonald, 4& 
NEJ. 1003, 166 Mass 37. 

15. Mass—Briggs v McDonald, su¬ 
pra. 

18. Iowa—Constantine v. Rowland, 
124 N.W. 189, 147 Iowa 142 

17. Iowa—Constantine v. Rowland* 
supra. 

18. Miss—Moore v Lowrey, 21 So,. 
237, 74 Miss. 413. 

57 C J. p 929 note 61. f 

19. Cal.—Thomas- v. Layer/ 191 1 P. 
949, 48 Cal App 199. 

57 C.J. p 929 noteb63. 

20. N.T.—Bancroft v. WlnSpear/ 44 

Barb. 209. , 

67 iC J. p 930 note 64, > ■ 
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thing because of the acts as to which he has been 
indemnified 21 

ImpUed indemnity . An officer relying on an im¬ 
plied indemnity has no cause of action until he has 
suffered actual damage by being compelled to pay 
over something. 22 

§ 140. -- Conclusiveness on Indemnitors 

of Judgment against Officer 

Generally a judgment against the sheriff or con¬ 
stable is conclusive as against his indemnitors unless 
it resulted from fraud or collusion or unless the indem¬ 
nitors were not given necessary notice of the suit. 

Where a sheriff or constable has given his in¬ 
demnitors notice of the institution or pendency of 
an action against him based on the matters to which 
the indemnity relates, so as to afford them an op¬ 
portunity to come m and defend or aid in the de¬ 
fense, a judgment against the officer is conclusive, 
as between him and the indemnitors, on the ques¬ 
tion of his liability; 23 and there is authority for* 
the view that, where the indemnity is against judg¬ 
ments, a judgment against the officer is conclusive 
against the indemnitors even though they had no 
notice of the action against the officer 24 unless such 
judgment was obtained through fraud or collusion 25 
or the officer refused to permit the indemnitors 
to make or aid m the defense. 26 Ordinarily, how¬ 
ever, it is held that m the absence of notice to the 
indemnitors a judgment against the officer is not 
conclusive on them, 27 although it is prima facie 
evidence of the officer’s liability 28 Indemnitors 
may show that a judgment against an officer is 
founded on the levy of other or prior writs than 
that to which their bond relates. 29 

§ 141. - Estoppel to Deny Ownership of 

Property 

Indemnitors of a sheriff or constable may be es¬ 
topped to deny that the debtor was the owner of the 
property seized. 


Where indemnitors of a sheriff or constable are 
plaintiffs in the writ and have directed a levy on, 
and sale of, property thereunder, they are estopped, 
m an action on the bond of indemnity, to deny that 
the debtor was the owner of the property. 30 

§ 142. - Liability as Affected by Disposi¬ 

tion of Proceeds of Property 

The liability of the indemnitor of a sheriff or con¬ 
stable may depend on the disposition of the proceeds of 
the sale of the property seized. 

Where an execution plaintiff has indemnified a 
sheriff or constable for a sale of property levied 
on, which is accordingly sold, it is not essential to 
the officer’s right to resort to his indemnity that 
he should have paid over the proceeds of the sale 
to such plaintiff or to the court which issued the 
writ. 31 According to some authorities, where prop¬ 
erty has been seized under writs issued by two or 
more different persons, each of whom has given 
indemnity to the officer, the liability of each in¬ 
demnitor is limited to the extent of his partici¬ 
pation in the distribution of the proceeds of the 
property, 32 and, similarly, where one of two or 
more seizing creditors gives indemnity and part 
of the property is applied to the satisfaction of writs 
levied before that to which the indemnity relates, 
the indemnitors are liable only to the extent of 
what remains after such payments, 33 or, if all the 
property goes to satisfy writs entitled to priority, 
the indemnitors whose indemnity relates to the 
writ on which nothing was paid are not liable to the 
officer for the damage which he has sustained by 
reason of the seizure. 34 According to other authori¬ 
ties, however, it has been held that the fact that a 
portion of the proceeds of an execution sale ac¬ 
crued to the benefit of creditors other than the one 
who indemnified the officer does not affect the lia¬ 
bility on the indemnity bond, 35 and that the indem¬ 
nitors may be held liable, although all the property 
seized was applied on writs prior to that to which 
the indemnity relates 36 Similarly, where two or 


21. Iowa--Cousins v Paxton, etc., 
Co, 98 NW 277, 122 Iowa 465. 

57 C,J. p 930 note 65. 

22. Hass—Williams v. Hercer, 29 
NE. 540, 139 Mass 141. 

23. U.S—Lovejoy v. Murray, Mass, 
3 Wall. 1, 18 L.Ed. 129. 

57 CX p 930 note 68. 

24. NT.—Wheeler v. Sweet, 33 NE. 
483, 137 N.T 435. 

57 CX p 930 note 69; 

25. N.T.r-iWheele^, v. Sweet, 33 N.E. 

483, 137 fr.Y. 435. , , 

57 C X p 930 note; 70*, , , , - - 


26. N.T.—Wheeler v. Sweet, supra. 
57 C J p 930 note 71. 

27. NT—Audley v Townsend, 96 N. 
TS. 439, 49 Misc 23, reversed on 
other grounds 110 N.Y,S, 575, 126 
App Div. 431. 

57 CX p 930 note 72. 

28. Colo—Whmnery v. Wiley, 88 P. 
171, 38 Colo. 203. 

57 C J p 930 note 73. 

29. Ala.—Smith v. Johnson, 11 So, 
20, 95 Ala. 482. 

30. Ky—Sharp v. Wood, 51 SW 15, 

21 Ky.L. 189 , , 

31. N J.—Thompson v. Coleman, 4 
N. J Law 216. 
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32 . NY-Pyett v Hyman, 13 NT 
S 895, affirmed 29 NE 261, 129 N. 
Y. 351, 26 AmS.R. 5$8. 

33. Mich—Lee v. Maxwell, 57 NW. 
581, 98 Mich. 496. 

N Y —Posthofe v. Schrieber, 47 Hun 
593. 

34. Idaho—Fury v. White, 23 P. 
'535, 2 Idaho (Hash ) 662. 

57 C J. p 931 note 79. 

35. Wash—Brotton v. Lunkley, 40 
P. 140, 11 Wash 581. 

36. Pa.—Watmough v. Francis, 7 
Pa. 206 

57 C J p 931 note 81. 
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more creditors suing together have given a joint 
indemnity bond, it has been held that the full amount 
of damages resulting to the officer may be adjudged 
against both or all, and not merely prorated between 
or among them in proportion to the amount received 
by each out of the proceeds of the property. 37 A 
fortiori, the liability of an indemnifying creditor 
whose claim has been satisfied in full is not avoided 
or reduced by the fact that the surplus proceeds 
of the property have been applied to the claims of 
other creditors who had given no indemnity. 38 

§ 143. - Release or Discharge of Liability 

An indemnitor may be released or discharged from 
liability by acts or omissions of the officer which increase 
the indemnitor's risk or liability, or otherwise injure 
his rights or remedies. 

An indemnitor of a sheriff or constable is re¬ 
leased and discharged from liability on his bond 
of indemnity by a failure on the part of the officer 
to use due diligence in executing the process 39 or 
making return, 40 or by any act or omission by such 
officer which increases the indemnitor’s risk or lia¬ 
bility or otherwise injures his rights or remedies, 41 
but not by any act or omission which involves no 
violation of the officer’s duties or does not increase 
the risk or liability of the indemnitor. 42 

Irregularities in process . Indemnitors cannot es¬ 
cape liability to the officer by showing that there 
were irregularities m the process to which the in¬ 
demnity related. 43 

Judgment against indemnitor as trespasser . The 
rendition of judgment against an indemnitor as a 
trespasser with the officer m making a wrongful 
levy does not reduce or discharge his liability to 
the officer on the indemnity bond. 44 

Covenant not to sue. An officer cannot, by a 
covenant not to sue the sureties on an indemnity 
bond, exempt them from liability to the owner of 
property wrongfully seized. 45 


Discharge in bankruptcy . The contingent liabil¬ 
ity of the principal m an indemnity bond is not af¬ 
fected by his discharge in bankruptcy before the 
actual liability has accrued. 46 

Cancellation of bond . The fact that a suit in 
which an attachment was issued has been discon¬ 
tinued will not justify the cancellation of an indem¬ 
nity bond given by the attaching creditor, where the 
property attached is claimed by a third person and 
the rights of the latter against the officer have not 
been determined, 47 and even though an officer 
has taken nothing under the writ of attachment 
with respect to which a bond of indemnity was giv¬ 
en, and has sold all defendants’ property under a 
judgment m another action, the court will not can¬ 
cel the bond until the time limited by statute for 
bringing action against the sheriff has expired 48 

Cessation of officer’s liability . When the liability 
of an officer ceases the liability of his indemnitors 
ceases also 49 

§ 144. Summary Remedies of Officers against 
Indemnitors 

Under statutes so providing, a sheriff or constable 
may resort to summary remedies in order to recover 
from his indemnitor. 

Under statutes so providing, a sheriff or constable 
is entitled to recover judgment on motion against 
his indemnitors if a judgment is rendered against 
him because of the act or acts to which the in¬ 
demnity relates, 50 provided he has given the in¬ 
demnitors notice of the action against him 51 and of 
the motion for judgment over against them 52 Such 
a statute is not to be rigidly construed against the 
officer and m favor of the obligors, 53 but it can¬ 
not apply to cases not falling withm its terms 54 On 
a motion for judgment over on the bond, the officer 
makes a prima facie showing by the production of 
the bond and the judgment against him and proof 
of notice to the indemnitors to appear and defend 


37. Tex.—-Maxwell-Clark Drug- Co 
v. Sing-ley, Civ.App , 152 S.W 827. 

38. NY—Chamberlain v. Beller, 18 
N.Y 115—Berry v Hemingway, 56 
Barb 70 

39. NY, —O'Donohue v Simmons, 12 
3STY.S 843, 68 Hun 467. 

40. Mass—Wiggin v. Atkins, 136 
Mass 292 

41. N Y —Preston v. Yates, 17 Hun 
92, 24 Hun 534. 

57 C J p 931 note 86. 

43. Mo—State v. Benedict, 51 Mo. 
App 642. 

57 C J. p 931 note 87. 

43. Ill—Stanton v. McMullen, 7 HI. 
App. 326. 


44. Pa—Findlay v Hutzell, 29 Pa 
337. 

45. NC—Martin v Buff aloe, 38 S. 
B 902, 128 N C 305, 83 AmSR, 679 

46. Ala—Leader v Mattingly, 37 
So. 270, 140 Ala 444. 

47. U S —Thebaud v National Cord¬ 
age Co, CONY, 67 F 567. 

48. NY—Allen v Marckwald, 58 N 
Y.S 706, 27 Misc. 683. 

49. Mass—Stackpole v. Hilton, 121 
Mass. 449 

67 C.J p 932 note 95 

50. Cal—Moore v McSleeper, 36 P. 
693, 102 Cal 277. 

57 C.J. p 932 note 97. 
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51. Anz—Barth v. Hall, 299 P. 122, 
38 Ariz 251, 

57 CJ p 932 note 98. 

Sufficiency of notice 
Copies of complaint against sher¬ 
iff for recovery of attached property 
was sufficient written notice to sure¬ 
ties to warrant recovery of judgment 
over—Barth v Hall, supra. 

52. Ala.—Magee v. Toulmm. 6 Ala. 
141 

57 C J p 932 note 99. 

53. Ala.—Atwood v. Craig, 3 Stew. & 
P. 21. 

54. Ala—Mansony v. Toulmin, G 
Ala 474 

57 CtJ. p 932 note 2. 
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the action, 55 and the burden is on the indemnitors 
to show that the judgment against the officer has 
been satisfied by themselves, or by a return of the 
property seized, or that the property to satisfy 
it still is, or ought to be, in the officer’s possession 56 
A statute providing for judgment over against the 
indemnitors does not require a joint judgment, if 
the indemnitors’ bond is several, and for different 
amounts or forbid a judgment for less than that 
against the officer, if the indemnitors are bound 
for less, but m such case judgment should be en¬ 
tered against the indemnitors for the amount of the 
bond, and for which each has bound himself, not to 
exceed the judgment against the officer, and costs 57 
Failure of the court to give the indemnitors the 
notice provided for by statute before entering judg¬ 
ment over against them has been held a mere irreg¬ 
ularity. 58 

§ 145. Actions by Officers against Indemni¬ 
tors 

a In general 

b. Defenses 

c. Parties, pleading, and evidence 

d. Trial, judgment, and costs 

a. In General 

A sheriff or constable, a deputy sheriff In a proper 
case, or the sureties of an officer, may maintain an ac¬ 
tion ex contractu against his indemnitors. 

A sheriff or constable who has suffered injury or 
loss through an act as to which he has been in¬ 
demnified has a right of action on the bond of in¬ 
demnity for reimbursement. 59 An officer’s failure 
to give his indemnitors notice of an action against 
him does not preclude an action by him against 
the indemnitors on the bond, 60 since such omis¬ 
sion affects merely the conclusiveness as against the 
indemnitors of the judgment rendered m such ac¬ 
tion against him, 61 nor will his failure to notify his 
indemnitors of his payment of a judgment against 
him, before commencing an action against them, 
preclude a recovery therein. 62 


Actions by deputies . Action may be maintained 
by a deputy sheriff or deputy constable m his own 
name on a bond of indemnity given to him as such 
deputy. 68 

Actions by sureties of officer . A surety on the 
official bond of a sheriff or constable who has been 
compelled to pay out money on account of an act 
of the officer, as to which he was indemnified, may 
maintain an action against the indemnitors on their 
bond of indemnity 64 

Conditions precedent . Unless provided otherwise 
by the terms of a bond of indemnity given to a 
sheriff or constable, a demand on the indemnitors 
is not a condition precedent to the institution of an 
action on the bond; 65 nor is it necessary that the 
officer shall appeal from a judgment rendered 
against him as to the matter to which the indem¬ 
nity relates, before proceeding on the bond. 66 

Nature of action. An action on a bond given to 
indemnify a sheriff or constable against the conse¬ 
quences of a levy under process is ex contractu. 67 

Joinder of actions. It has been held that a sher¬ 
iff or constable may maintain one action on two or 
more bonds given to indemnify him on proceeding 
with a sale of property levied on under execution, 
so that the court may apportion the liability of each 
bond, and of the several sureties thereon; 68 but 
there is also authority for the view that, where each 
two plaintiffs executes a bond to an officer to in¬ 
demnify him for attaching the same property, he 
must sue separately on each bond. 69 Where a prom¬ 
ise of indemnity made by one person is adopted 
and ratified by another, both may be sued jointly 
thereon. 70 

b. Defenses 

In an action on a bond given to indemnify a sheriff 
or constable, the obligors may make any defense which 
defeats their liability thereon, and as a general rule 
they may assert any defense which could have been made 
by the officer in the suit' wherein liability was imposed 
on him. 

It is a good defense to an action by a sheriff or 


55. Anz.-Barth v. Hall, 299 P. 122, 
38 Anz. 251. 

Cal—Moore v. McSleeper, 36 P 593, 
102 Cal. 277. 

56. Cal —Moore v, McSleeper, supra. 

57. Cal.—Moore v. McSleeper, su¬ 
pra. 

58. Anz—Barth v Hall, 299 P. 122, 

38 Anz. 251. r 

59. NC—Teague v. CoUlPS, 45 S E 
1035, 134 NC 62. 

57 C,J. p 933 note 7. 


60. Colo.—Whmnery v. Wiley, 88 P. 
171, 38 Colo. 203. 

57 CJ. p 933 note 8. 

61. Colo.—Whinnery v. Wiley, su¬ 
pra 

62. Vt—ToplifC v. Hayes, 20 Vt, 362. 

63. Tex—Heidenheimer v. Johnston, 
1 Tex A Civ Cas § 645. 

57CJ p 933 note 11. 

64. Ill — Corpus Juris quoted, lit 
Maxwell for Use of Maxwell v. 
Nieft, 40 N E 2d 554, 556, 313 Ill* 
App 354 

57 C.J. p 933 note 13. 
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65. Cal—Thomas v. Layer, 191 P. 
949, 48 CaLApp. 199. 

66. Cal—Thomas v. Layer, supra. 
57 C J. p 934 note 23 

67. Ala—Leader v. Matting-ly, 37 So. 
270, 140 Ala. 444. 

68. NC —Teague v. Collins, 45 SB, 
1035, 134 N.C. 62. 

69. Cal.—White v. Fratt, 13 Cal. 521. 

70. Mass—Marsh v. Gold, 2 Pick 
285. 
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constable on an indemnity bond that the judgment 
on which the action is based was obtained through 
fraud 71 or collusion, 72 or that the action was not 
properly defended, 73 or, where the action is found¬ 
ed on a liability incurred by levying on exempt 
property, that the officer refused to restore such 
property to the debtor at the creditor’s direction,* 74 
and in general the obligors on the bond may make 
any defense, m an action thereon, which could have 
been made by the officer in the suit wherein liability 
was imposed on him. 75 While the language of the 
bond may estop defendant to deny that the officer 
made an attachment at his request, 76 he is not es¬ 
topped to set up that the officer willfully exceeded 
his authority and defendant’s directions. 77 The va¬ 
lidity of a bond of indemnity cannot be attacked on 
the ground of duress, 78 or because of a variance in 
the description of the property, where it is other¬ 
wise described in the bond the same as in the offi¬ 
cer’s return, and the evidence shows that the prop¬ 
erty taken was that for which the bond was given, 79 
or because the statement of claim omits some ma¬ 
terial matter, if the bond was given by the execu¬ 
tion plaintiff without objection on the demand of 
the officer. 80 Matters not affecting the liability of 
the officer or increasing the risks of the indemnitors 
are no defense to an action on the bond. 8 x 

Limitations. It has been held that the statute 
of limitations does not begin to run against an ac¬ 
tion on a bond of indemnity for the amount paid 
out by a sheriff or constable on a judgment against 
him until the time of such payment. 82 

c. Parties, Pleading, and Evidence 

General rules apply as to parties, pleading, and evi¬ 
dence in an action to enforce liability on an indemnity 
bond given a sheriff or constable. 

-I * i 

71. Colo.—Whinnery v. Wiley, 88 P. 

171, 38 Colo. 203. 

72. Colo.—Whinnery v, Wiley, su¬ 
pra 

Dkl—Armour Packing: Co. v. Omck, 

46 P. 573, 4 Ok! 661. 

73. Colo—Whinnery v. Wiley, 88 P. 

17*1, 38 Colo. 203. 

74. Ohio—American Security Co. v. 

Amenoan Bonding Co, 17 Ohio 
Cir.Ct, N.S., 223 

75. Mo.—Stewart v. Thomas, 45 Mo. 

42 

Tex —Maxwell-Clark Drug Co. v, 

Singley, Civ App, 152 SW. 827. 

76. Mass.—Oast v G-oldenberg, 183 
NE 257, 281 Mass 214 

77. Mass.—Oast v. Ooldenberg, su¬ 
pra. 


An action on a bond of indemnity of which a 
sheriff or constable is obligee is properly brought 
in the name of such officer, even though the bond 
was given for the benefit of his deputy, 83 and, 
under a bond of indemnity to an officer and all 
persons assisting him m the execution of a writ, ac¬ 
tion lies against the indemnitors m the name of such 
officer for damage or loss sustained by his deputy, 
without an assignment by the latter of the cause 
of action. 84 Where it clearly appears from a bond 
that a particular officer is the person beneficially in¬ 
terested thereunder, action thereon may be brought 
by him notwithstanding the erroneous insertion of 
names of other persons as obligees 85 

Pleading. The rules relating to pleadings in civil 
actions generally are applicable, in an action by 
a sheriff or constable on a bond of indemnity given 
to him, as to the propriety and sufficiency of the 
declaration or complaint, 86 motion or demurrer, 87 
and plea or answer. 88 In an action by a sheriff or 
constable on an indemnity bond to recover the 
amount of a judgment rendered against him in a 
suit by a party claiming the property levied on, 
the only issue is whether the judgment is in¬ 
cluded m the terms of the bond; 89 and the merits 
of the action m which such judgment was ren¬ 
dered 90 or the legality or propriety of the aCt on 
which it was founded 91 cannot be inquired into 
unless an issue of fraud or collusion m such judg¬ 
ment is raised 92 The admission of evidence tend¬ 
ing to show a release of the indemnitors, where 
release has not been pleaded, does not affect the 
propriety or validity of a judgmnt for the officer. 93 
There is no material variance between an allega¬ 
tion that the officer paid the judgment against him 
and proof that it’ was paid through him by one of 
the sureties on his official bond. 94 

87. Colo—Whmnery v. Wiley, 88 P 
171, 38 Colo 203. 

57 CJ p 935 note 37. 

88. Ala—Leader v Mattingly, 37 
So 270, 140 Ala. 444. 

57 CJ p 935 note 38 

89. Neb —Omaha Carpet Co v, 

Clapp, 89 NW. 246, 2 Neb. (XJnofe.). 
406 

90. -Neb—Omaha Carpet Co. v. 

Clapp, supra 

91. TeX.-*—lilies vt Fitzgerald, 11 
Tex. 417. 

92. Neb.—Omaha Carpet Co. v. 

Clapp, 89 N.W. 246, 2 Neb. (UnoflC.) 

* 406. ' ' / < 

93. Ala—Leader v Mattingly, 37 So 
270, 140 Ala. 444. 

94. Neb.—Benson v. Caulfield, 89 N, 
W. 664, 64 Neb. 101. 


’ 78. Mo —Smith v. Rogers, 73 S.W. 

243, 99 MoApp. 252. 

79. Mo—Smith v Rogers, supra. 
SO. Mo —Smith v. White, 48 Mo App. 
404 

81. NT—Bowe v. Brown, 26 N X 
Wkly Dig 47. 

57 C.J. p 933 npte 20 

82. Neb—Benson v Caulfield, 89 N, 
W 664, 64 Neb. 101. 

57 C.J. p 934 fiote 25. 

83. Me —Frothingham v. Maxim, 
141 A- 99, li*I 'Me 58. 

84. NT.—Stillwell v. Hurlbert, 18 
N.T. 374. 

85. Tex —Maxrwell-Clark Drug Co.; 
v Singley, Civ App, 152 S,W. 837. 

86. Kan—Tucker v Smith, 68 P. 40, 
65 Kan 551 

57 C J P 934 note 36. 1 
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Evidence As m civil actions generally, the bur¬ 
den of proof rests on the party having the affirma¬ 
tive of the issues, 95 and the general rules of evi¬ 
dence as to the admissibility 95 and sufficiency 97 
of evidence m civil actions are applicable to an 
action on a bond of indemnity to a sheriff or con¬ 
stable. Where the bond is to indemnify the officer 
for selling under a particular execution, he must 
show that he sold under the execution mentioned m 
the bond in order to recover thereon. 98 

d. Trial, Judgment, and Costs 

Actions by sheriffs and constables against their in¬ 
demnitors are controlled by the Genera! rules governing 
trial, judgments, and costs in civil actions. 

In an action by a sheriff or constable on a bond 
of indemnity, it is within the discretion of the 
court to refuse to permit the sureties on such bond 
to file, during the trial, a plea setting up a release 
to themselves from liability thereon. 99 Whether 
the judgment against the officer, on which the ac¬ 
tion for indemnity is founded, was fraudulent or 


collusive is a question for the jury. 1 In an action 
of this character, proper instructions must be giv¬ 
en, 2 on request therefor duly made; 3 but an in¬ 
struction on a question not in issue, 4 or an instruc¬ 
tion which is partly or wholly erroneous or mislead¬ 
ing, 5 is properly refused. Where there is a disputed 
question of fact, refusal of a directed verdict is 
proper, 6 

Judgment. Subject to the ordinary rules relative 
to judgments by default, judgment may be entered 
against defendant in an action by a sheriff or con¬ 
stable on a bond of indemnity, m case of his failure 
to answer at a proper time. 7 

Costs. Where, on default of defendant in an 
action by a sheriff or constable on an indemnity 
bond, a referee has been appointed to assess the 
sheriff’s damages, but the default is subsequently 
opened by an order which does not tax the fees 
of the referee, such fees are a proper item of dis¬ 
bursement to be taxed m the costs on final judg¬ 
ment for the officer. 8 


VI. ACTIONS AGAINST OFFICERS OR INDEMNITORS 


§ 146. Right of Action 

a. In general 

b. Act or default of officer 

c Act or default of deputy 

d. Duty or obligation of defendant to~ 

plaintiff 

e. Matters affecting right of action 

a. ( In General 

A civil action against a sheriff or constable, or his 
indemnitors, for his default or wrongful act may be 
brought by, and only by, a person who has sustained 
some injury through the act or default of the officer and 
who has a sufficient title or interest to sue. 

A civil action against a sheriff or constable for 
his default or wrongful act may be brought by, 

95. Miss—Butler v AlcttS, 61 Miss 
47, 

5? C J. p 936 note 50. 

96. NY—O'Brien v McCann, 58 N 
Y. 873. ' 

57 C J p 935 note-51 

97. Mass—Gast v. Gold^pb^j^, ( 183 

NE 257, 281 Mass. 214. , > 

57 C J f p 935 note 52. 

98. N C —Dickinson v Jones, 34 N 

C. 45. 1 ■ - " 1 

99. 419 ,—leader v. M^tmgly, 37 

So ,270,^ 140 Alia 44<' [h , ,, 

1. N.Y.—Dunn' v ftfatiolial Surety 
Co„ ,86'N.Y S. >7441 80< App Dtvl 605* 
affirmed 70 NE 1098, ttS8 flST.YJL 5C2. 
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and only by, a person who has a sufficient title 
or interest to sue, 9 and has not estopped or pre¬ 
cluded himself from bringing suit, as discussed in¬ 
fra subsection f of this section. Also, where an in¬ 
demnity bond has been given, a suit thereon may 
be brought by a person other than the officer, -his 
deputy or surety, when, and only 'When, the’dboikl 
was given for, the benefit’and‘protectidii df the Qwn r 
er or a claimant of the property involved, as dis¬ 
cussed sti^ra § 134, and he has a sufficient title or 
interest on which to base his right to sue. 19 ( 

Injury :to plaintiff. In order to- support a civil 
action against a sheriff or constable, it is orduraarily 
necessary that plaintiff shall have sustained sbme 
injury through the act or default of the officer, 11 

5. Mont.—-Weir v. Hum Tong, su- 

pra . , r - 

57 C J r p 936 note f 60. * u 

6. Mont,—Weir v. Hum Tong* supra. 

7. Cal -r-Stark v. Raney, 18 Cal <622w 
8: NY—Bowe v. Brdwn, 26' 'iJ.Y. 

WklyDig 47. 1 ' J " / 1 

9. Ga—Zug&r’vi' Gleri FalW'lnddm. 

Co, 11 SE*2d’839, 63 Ga App * ‘660. 
57 C.J p 93*6" ridte 73- ' * 

Actions' ; ori‘ *oflicial bonds see Infra §5 
1*93-208.* ’ M * 

lio. 1 N C —:‘ v. Spears, 130 S. 

E 710, 190 Nq, 74 t 7. 

57 C J. p 937 note 76 
Mil' Ga.-^Zugar V -Glen Falls Tndem: 

Co., 11 S E 2d 839, 63 Ga App. 660. 
57 C.J. p 938 note 16. 


2. Instructions held erroneous 
Instructions that,, in order to re¬ 
cover on execution orator's indem¬ 
nity bond, absolute ownership in 
claimants of lumber levied on must 
be shown were erroneous despite al¬ 
legations of absolute 1 ownership in 
claimants? notice of claim to con¬ 
stable and petition—Carrow ex rel. 
Gross v Fmnell, Mo App , 44 S.W 2d 
884. 

3. NY.—O’Donohue v. Simmons, 
Hun 331 

57 CU. P 936 note 59. 

4. Mont—Weii* v. Hum Tong, 46 3?. 

2d 45, 100 Mont 1.* ‘' 

Instructions held properly refused' : - 
Mont.—Weir v. HDdfn 1 Tong, supra. 

5S& 
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and that the injury suffered shall have been the 
legal and natural consequence of the default or mis¬ 
conduct of which complaint is made, 12 and not the 
result of the negligence of the complaining party. 13 
However, where a statute imposes an absolute lia¬ 
bility on an officer as a consequence of an official 
default, damage to plaintiff is not necessary to sup¬ 
port an action against the officer ; 14 and where, un¬ 
der statutory authority, an action on a bond of in¬ 
demnity is prosecuted by a claimant of property in 
the name of the sheriff or other officer to whom 
the bond was given, it need not appear that any 
damage was sustained by such officer. 15 

b. Act or Default of Officer 

A civil action may be brought against a sheriff for 
any official default or misconduct on his part which 
caused injury. 

A civil action may be brought against a sheriff 
for any official default or misconduct on his part 
which caused injury, 16 such as failure to execute 
process 17 by levy, 18 releasing property levied on, 19 
failure to sell property levied on, 20 levying on 21 
and selling 22 exempt property, seizing or levying 
on 23 and selling 24 property not belonging to defend¬ 
ant m the process, seizing property in the custody 
of the law, 25 selling property attached on mesne 
process without the consent of the creditor and 


owner, 26 or otherwise than by the mode prescribed 
by statute, 27 failure to collect money, 28 failure or 
refusal to pay over money collected by him 29 or in 
his official custody, 30 loss of property m his official 
custody 31 or negligently permitting it to be dam¬ 
aged, 32 misapplying the proceeds of a sale, 33 fail¬ 
ure to return process, 34 making a false return, 35 
or permitting an escape of a person arrested under 
civil process 36 On the other hand, it has been held 
that an action at law may not be brought against a 
sheriff for performing his duty Under a fieri facias 
which is legal on its face. 37 

c. Act or Default of Deputy 

An action is properly brought against the sheriff for 
the default of his deputy and it has been held, although 
there is authority to the contrary, that no action lies 
against the deputy therefor. 

Under the rule that the official default of a deputy 
is chargeable to the sheriff, as discussed supra § 55, 
an action is properly brought against the sheriff for 
such default, 38 and it has been held that no action 
lies against the deputy therefor, 39 although m some 
jurisdictions it has been held that an action may be 
brought against either the sheriff or the deputy 40 
However, it has been held that an action will lie 
against the deputy for his negligence, 41 or for a 
breach of his direct promise to the person suing, 42 


12. Ill.—Hullinger v. Worrell, 83 
III. 220. 

57 C.J p 939 note 17. 

13. Tex—Jacobs v Shannon, 21 S 
W 386, 1 Tex.CivApp 395. 

57 C J. p 939 note 18 

14. Mo—Douglass v. Baker, 9 Mo 
41. 

15. Va—Carrington v Anderson, 5 
Munf. 32, 19 Va. 32. 

16. Miss—-Hutchins v. Lee, 1 Miss 
293. 

Where the sheriff exceeds his au¬ 
thority, his conduct is actionable — 
Ingo V. Koch, C C ANT, 127 F 2d 
667. 

Torts 

(1) Sheriff may be sued in his in¬ 
dividual capacity for torts committed 
by him m course of his official duties. 
—Thompson v Byers, 2 P 2d 496, 116 
CaLApp 214. 

(2) Sheriff is bound by same rule 
of negligence that civilian is bound 
by under like circumstances —Hol¬ 
land, for Use and Benefit of Williams 
v. Mayes, 19 So.2d 709, 155 Fla 129 

17. NT—Packard v Hesterberg, 96 
NTS 72, 48 Misc 30. 

57 C J. p 937 note 79 

18. Mo.—Douglass v Baker, 9 Mo 
41 

57 C J. p 937 note 80. 


IS. U S —Lowenberg v. Jefferies, C 
C Mont, 74 F 385. 

La.—Raziano v Clancy, App , 23 So 
2d 776, rehearing refused 24 So 2d 
402 

20. Pa.—Hamner v. Griffith, 1 Grant 
193. 

21. SD—Paddock v. Balgord, 48 N. 
W. 840, 2 S.D 100. 

57 C J p 937 note 83 

22. Neb—Strong v Combs, 94 NW 
149, 68 Neb 315. 

57 C J p 937 note 84 

23. Ky —Lane v Rowland, 175 S W. 
2d 1000, 295 Ky 868. 

57 C.J P 937 note 85. 

24. Utah—Truitt v. Patten, 287 P. 
175, 75 Utah 567. 

57 C.J p 937 note 86 

25. Conn.—Huntley v. Bacon, 15 
Conn. 267 

57 C J p 937 note 87. 

26. Me.—Ross v. Philbrick, 39 Me 
29 

27. Me—Ross v Philbrick, supra 

28. La—Crane v Lewis, 4 La.Ann. 
320 

29. Colo —Cramer v Oppenstein, 27 
P 713, 16 Colo 495 

57 C J. p 938 note 91. 

30. Mich—Munger v. Sanford, 107 
NW 914, 144 Mich. 323. 
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31. Ky—Conover v Commonwealth, 
2 A K Marsh. 566, 12 Am D 451 

32. Vt—Bnggs v. Taylor, 35 Vt. 
57. 

33. Pa.—Enterline v Comrey, 15 Pa. 
Co 627 

34. Ky.—Groom v Pickett, 4 Bush 
372 

57 C.J p 938 note 96 

35. N H.—Clough v Monroe, 34 N H. 
381. 

57 C J p 938 note 97. 

36. Conn—Hart v. Stevenson, 25 
Conn. 499 

57 C J p 938 note 98 

37. Ga—Colter v Livingston, 114 S 
E 430, 154 Ga 401 

38. Mass —Campbell v. Phelps, 17 
Mass 244 

57 C J. p 933 note 3. 

Joinder of sheriff and deputy as par¬ 
ties defendant see infra § 153. 

39. Cal—Beggs v Smith, 147 P. 585, 
26 Cal App 532 

57 CJ. p 938 note 4. 

40. Me —Frothingham v. Maxim, 
141 A 99, 127 Me 58 

Mass —Draper v. Arnold, 12 Mass. 
449. 

41. Fla—Holland, for Use and Ben¬ 
efit of Williams v Mayes, 19 So. 
2d 709, 155 Fla. 129. 

42. Ky—Winterbower v. Hay craft, 
7 Bush 57. 
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or for active malfeasance, 43 since such an action 
is against him as a wrongdoer 44 and not m his ca¬ 
pacity of deputy 45 

d. Duty or Obligation of Defendant to Plaintiff 

In order to support an action against a sheriff or 
constable for an official default, as distinguished from 
active misconduct in the nature of a trespass, it must 
appear that the sheriff or constable officially owes some 
duty to the plaintiff. In the absence of a statute to the 
contrary, a suit on an indemnity bond may not be main¬ 
tained by a person other than the sheriff or his deputy 
or surety, where the bond is conditioned to indemnify the 
sheriff. 

In order to support an action against a sheriff 
or constable for an official default, as distinguished 
from active misconduct in the nature of a trespass, 
it must appear that the sheriff or constable officially 
owes some duty, or is under some obligation, to 
plaintiff. 46 An action for damages will not lie 
against a sheriff and his bondsmen, for alleged fail¬ 
ure of the sheriff to serve a process or make a 
levy, m favor of a person not a party to such pro¬ 
ceeding calling for an exercise of such duty. 47 
A suit on an indemnity bond may not be maintained 
by a person other than the sheriff or his deputy 
or surety, where the bond runs to, and is condi¬ 
tioned to indemnify, the sheriff only, 48 and there is 
no statute authorizing another person to sue on 
the bond. 49 According to some statutes, and the 
construction placed thereon, the right of action 
against indemnitors of the sheriff is confined to 
claimants who gave notice to the sheriff of their 
claims, and with respect to whose claims the bond 
was given, 50 and other claimants are left to their 
remedy by a common-law action against the sher¬ 
iff. 5 * 


e. Matters Affecting Right of Action 

(1) Against officer 

(2) Against indemnitors 

(1) Against Officer 

An action may be maintained against an officer, 
even though his acts up to the time of the commence¬ 
ment of the action were regular and legal, where there¬ 
after and before trial he is guilty of acts which render 
him a trespasser ab mitio, and ordinarily a person is 
not precluded from bringing an action by the mere fact 
that another remedy is, or was, available, but it has 
been held that a person who has ratified the officer’s 
acts may not maintain an action based thereon. 

An action may be maintained against a levying 
officer notwithstanding his proceedings up to the 
time of the commencement of the action were reg¬ 
ular and legal, where after such time and before 
the trial he is guilty of acts which render him a 
trespasser ab mitio 52 A person is not precluded 
from bringing an ordinary civil action against a 
sheriff or constable by the mere fact that another 
remedy is, or previously was, open and available to 
him 53 An action of tort against an officer for tak¬ 
ing property from plaintiff by virtue of a writ of re¬ 
plevin m which the bond was defective is not de¬ 
feated by proof that plaintiff m replevin became 
nonsuit, and the present plaintiff had judgment 
therein for damages and a return of the goods, if 
in fact that judgment remains unsatisfied and the 
goods have not been returned. 54 Where an officer 
sells goods taken on a void execution after having 
been notified by a creditor, who has placed in his 
hands another execution against the same debtor, 
that he claims the first execution to be void, and 
that, if the officer sells the goods under it, so, that 
they cannot be taken on his execution, he will hold 
him responsible therefor, such creditor does not 


NC—Tarkinton v. Hassell, 27 NC 
359. 

43. Mass—Campbell v. Phelps, 17 
Mass. 244 

57 CJ p 938 note 7. 

44. Md,—Mark v Lawrence, 5 Harr 
& J 64. 

Philippine—Singh v. Sulse, 49 Phil¬ 
ippine 563. 

45. Md—Mark v. Lawrence, 5 Harr 
& J. 64 

Philippine—Singh v Sulse, 49 Phil¬ 
ippine 563. 

46. Ga.—Zugar v. Glen Falls Indem 
Co., 11 SB 2d 839, 63 Ga.App. 660 

57 C.J p 938 note 10. 

Ascertainment of interest of claim¬ 
ant in equity 

An action against sheriff to recov¬ 
er a share of foreclosure sale bid. 


which was not collected from bidder, 
was not maintainable on ground that 
plaintiff's intestate and bidder at 
foreclosure sale were joint owners of 
the mortgage under foreclosure, 
where there was evidence of a part¬ 
nership or at least a joint adventure 
between intestate and bidder and bid¬ 
der was claiming ownership of the 
mortgage, since the remedy was m 
equity to establish plaintiff's own¬ 
ership of an interest m the mortgage 
—Morgan v Van Meter, 31 A.2d 767, 
130 N J Law 78. 

47. Ga—Zugar v Glen Falls Indem 
Co., 11 SB 2d 839, 63 Ga App 660. 

48. Ky.—McGuire v. Westover, 267 

S.W. 149, 206 Ky. 256 . ,♦ 

NM,—DeWitt v. U S Fidelity, etc, 
Co., 148 P 489, 20 N.M. 163. 

49. NM—DeWitt v. U. S. Fidelity, 
etc, Co , supra 

57 C J p 938 note 12. 
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50. Mo—Steele v Farber, 37 Mo. 71 
—Stewart v. Ball, 35 Mo 209 

51- Mo—Stewart v Ball, supra. 

52. Mass—McGough v. Wellington, 
6 Allen 505. 

53. Mont—Englehart v. Sage, 235 P 
767, 73 Mont. 139, 40 A.LR 590. 

57 C J. p 939 note 23. 

Effect of indemnity as protection for 
officer and sureties on official bond 
see supra § 133. 

Summary proceedings against officers 
see infra § 168. 

Statute giving right to prosecute 
bond of sheriff in the name of the 
people of the state for injured per¬ 
son's use does not take away the 
right to sue the sheriff, the wrongdo¬ 
er, alone.—King v. Snow, 266 Ill.App. 
462 

54. Mass —Dearborn v. Kelley, 3 Al¬ 
len 426. 
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by purchasing the goods at the sale and receiving 
possession of them become estopped from main¬ 
taining an action against the officer. 55 The fact 
that a person received the chattels in question as a 
bailee from the purchaser at the execution sale does 
not preclude him from recovering their value from 
the sheriff who wrongfully seized them under an 
execution against another person. 56 Also, the right 
to recover for property seized on execution against 
another person is not affected by the fact that 
a third person made a claim to the sheriff for prop¬ 
erty which included that in question, where there 
is nothing to show that plaintiff knew of, or ac¬ 
quiesced m, such claim , 57 and it has been held that 
the fact that an attaching creditor, after the re¬ 
lease under bond of the property seized under his 
writ of attachment, was thereafter appointed keeper 
of the same property when it was attached by an¬ 
other, without protest at that time that his at¬ 
tachment had been improperly released, does not 
estop him from thereafter attacking the release 
of his attachment without proper bond 58 On the 
other hand, it has been held that a person who has 
ratified the acts of a sheriff with respect to the 
disposal of property levied on cannot thereafter 
maintain an action against him because of such 
acts; 50 where a party proceeds by attachment, 
and receives the principal of the debt, he cannot 
afterward sue the sheriff for damages for the de¬ 
tention thereof; 60 a person who has failed to ap¬ 
peal from a dismissal of his claim may not main¬ 
tain trover against the sheriff; 61 and after a judg¬ 
ment against a deputy in trespass de bonis aspor- 
tatis, and execution levied on the body of the deputy, 
but not satisfied, no action lies against the sheriff 
for the same cause. 62 

Court's exoneration and release of sheriff from 
accountability to it do not release or protect him 
from liability to third persons. 62 

(2) Against Indemnitors 

An action may not be maintained against the indem- 

55. Mass —Brayman v. 

134 Mass 525. 

56. S D—Huston v. Benjamin, 1X2 
N.W. 342, 21 SD 3X8 

57. SDi—Gomeau v. Hurley, 123 N 
W. 715, 24 SB 275 

58? La.—-JEtaziano v. Clancy, ,App., 23 
* So 2d 776, rehearing refused 24 So. 

2d 402, ( 

55, Mass.—Hewes - v. Parkman, Z0 
Pick 90. .* 

60, SC—Daniel v. Capers, 15 S C L 
237. 

61. Ga—Grme;r v Lowe, 91. SE 

919, 19 GaApp. 520. , . 


nitors of the sheriff, unless an action could have been 
maintained against the sheriff for the act complained 
of if no indemnity had been given, and various other 
matters have been held to affect or not to affect an action 
against the indemnitors. 

An action cannot be maintained against indem¬ 
nitors of the sheriff, unless an action could have 
been maintained against the sheriff for the act com¬ 
plained of if no indemnity had been given. 64 The 
right of a judgment debtor to sue on a bond of in¬ 
demnity for the seizure and sale of exempt property 
is not affected by his failure to give the sheriff no¬ 
tice of his claim of exemption, 65 and the fact that 
claimant has executed a bond to retain possession 
of the property will not prevent his instituting an 
action on the indemnity bond for the damages pre¬ 
viously sustained. 66 It has been held that a person 
is not deprived of his right of action on an indem¬ 
nifying bond executed to the officer because the 
officer has rendered himself liable by failure to re¬ 
turn the indemnifying bond, 67 but there is also 
authority to the contrary. 68 Where two indemnity 
bonds have been given by different execution credi¬ 
tors, and the surplus of the proceeds of the execu¬ 
tion sale, remaining after satisfying one execution, 
have been paid by the sheriff to the other execu¬ 
tion creditor, the facts that a claimant brought an 
action on the bond given by the former execution 
creditor and recovered for the amount of the goods 
applied to his execution do not bar him from .bring¬ 
ing an action on the bond given by the other ex¬ 
ecution creditor. 69 

§ 147. Nature and Form of Remedy 

A sheriff who has wrongfully seized property may 
be sued therefor in any appropriate form of action, and, 
where a sheriff permits property he has seized to be 
wrongfully used or makes a false return, the remedy of 
the injured person is an ordinary civil action. 

A sheriff, who has wrongfully seized property 
may be sued therefor in any appropriate form of 
action the aggrieved party may elect to pursue. 70 
Where a sheriff permits property he has seized 
to be wrongfully used, the remedy of the injured 


Whitcomb, 


62. Mass.—Campbell v Phelps, 1 
Pick 62, 11 Am.p 139. 

57 C.J p 940 note 31.. 

63. Hawaii.—'Vtoley v. Boyd, 1 Ha¬ 
waii 20. 

64. Iowa.—Whitney v. Gammon, 67 
N.W. 405. 

57 C J. p 940 note 33 

Effect 1 of indemnity as giving right 
of action to 1 claimant see supra § 
134. 

i 

65. Iowa—Whitney v Gammon, 72 
NW 551, 103 Iowa 363. 

57 C J. p 940 note 34. t 
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66. Ky.—Brock v. Church, 5 KyL. 
8 55 

23 C J p 615 note 30 

67. Ky.—Chisholm v. Gooch, 79 Ky. 
468 

68. Mi^s —-New Albany Wholesale 
Grocery 'Co. v Wells, 74 Sp, $17, 
114 Miss 144. 

69. ^o.—Stfte v Doan, 49 Mo. 44, 

70. Mont—Bank 0 of Commerce v TJ. 

S. Fidelity, .etc v Co„ 194^. 15 & 
Mont. 236 u , ,, , 

Summary proceedings,against Ojfldcers 
see infra .. , 
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person is an ordinary civil action. 71 Likewise, 
where a sheriff makes a false return, the remedy of 
the injured person is an action for damages against 
the officer, 72 and not a motion to set aside the re¬ 
turn 73 Where a sheriff returns an execution nulla 
bona, and refuses to pay over money collected on it, 
the action must be for a false return. 74 It has been 
held that an action against a sheriff for an unau¬ 
thorized release of attached property is in tort. 75 

Accounting . A suit in equity for an accounting 
may be maintained against a sheriff, his estate, and 
indemnitors where appropriate grounds of equity 
jurisdiction are shown to exist. 76 

Assumpsit. Assumpsit is a proper form of ac¬ 
tion against a sheriff who has failed or refused to 
pay over to the person entitled thereto money col¬ 
lected by him 77 or by his deputy, 78 or has paid 
money in his hands to a person other than the one 
really entitled thereto, 79 and, if the officer selling 
property at an official sale delivered it to the pur¬ 
chaser without collecting the purchase money, the 
person entitled to the proceeds of the sale may re¬ 
cover the amount m an action of assumpsit 80 It 
has also been held that a person who is injured by 
the misconduct of an officer may waive the tort and 
recover by an action of assumpsit any money in 
the hands of the tort-feasor as the fruits derived 
from the wrongful act. 81 So, also, where an offi¬ 
cer failed to execute and return a writ which had 
been renewed on his agreement to be responsible 
therefor, the remedy is by assumpsit on his prom¬ 


ise 82 

Book account . An action of book account does 
not lie against an officer for money which he has 
failed to collect 88 

Case. An action on the case is a proper remedy 
to enforce the liability of a sheriff for failure to 
execute process, 84 permitting the escape of a debt¬ 
or arrested on civil process, 85 failure to set aside 
to the debtor goods exempt from execution, 86 sell¬ 
ing property claimed as exempt, 87 making a false 88 
or improper 89 return, making an excessive levy, 96 
selling property levied on at a place other than one 
of those authorized by the statute, 91 neglect to 
take proper care of property seized by him under 
process, 92 refusing to take bail from a debtor ar¬ 
rested on mesne process, 93 disregarding a proper 
notice of labor claims when he has in his hands 
funds derived from the master’s property, 94 failure 
to take security, 95 taking insufficient security, 96 
failure to pay over money collected, 97 or seizing 
property under an execution on a judgment pro¬ 
cured by fraud to which the officer was a party. 98 
However, case is not a proper remedy against a 
sheriff for levying an execution after the return 
day, 99 or selling property levied on without giv¬ 
ing the proper notice. 1 Ordinarily, an action on the 
case is a proper form of remedy to enforce the 
liability of a sheriff for failure to return process; 2 
but, where an original execution has been renewed 
on a constable’s responsibility and, on good con¬ 
sideration, case is not the proper form of action 


71. La—Bloomenstiel v. Tridico, 
App, 156 So 793. 

72. Pa—Jacobs v. People's Electric, 
etc, Co., 21 Pa Co. 492, 

73. Pa—Jacobs v People's Electnc, 
etc, Co , supra 

74. Cal.'—Egery v Buchanan, 5 Cal. 
53. 

75. U S —Lowenberg v. Jefferies, C 
C Mont, 74 F. 385 

76. Where record showed many bond 
estreatures and fines, the proceeds of 
which were paid into sheriff’s office 
during decedent's term of office, equi¬ 
ty had jurisdiction of suit against de¬ 
ceased sheriff's estate and surety on 
his official bond for an accounting 
and to recover money due county.— 
Scott v Caldwell, for Use and Bene¬ 
fit of Bay County, 37 So.2d 85, 160 
Fla. 861. 

77. Del —-Pettyjohn M v. Hudson, 4 

Del 468.' ‘ 1 

57 C. J. -p 940 note 47. 

78. Mo—Evans v Hays> l Mo. 697. 
Va.—Overton v., Hudson, 2 Wash 172, 
. 2 Va. 1,72,, 

« . I » n ) i I ( ^ * J V 

78. Mont—Merchants', etc, , Nat 


Bank v Barnes, 45 P 218, 18 Mont. 
335, 56 Am SB. 686, 47 LB A, 737. 
57 C.J p 940 note 49. 

80. Mass—Appleton v. Bancroft, 10 
Mete 231 

N Y —Denton v Livingston, 9 Johns. 
96, 6 Am.D 264 

81. Me.—Bichardson v. Kimball, 28 
Me 463. 

82. NY —Homan v. Liswell, 6 Cow. 
659. 

83. Vt—Gleason v. Briggs, 28 Vt 
135. 

84. NY—Platt v. Sherry, 7 Wend. 
236. 

Vt—Flinn v St. John, 51 Vt 334. 

85. Ala—Sawyer v. Ballew, 4 Port. 
116. 

57 C.J. P 941 note 57. 

86. N J.—Briggs v Bell, 8 N. J L J. 
251. 

87. Pa—Van Dresor v. King, 34 Pa. 
201, 75 AmD 643. 

88. Conn —Humphrey v. Case, 8 
Conn * 101, 20 AmD; 95 

NH—Clough v. Monroe, 34 N.H. 381. 
57 C.J. p 941 note 60. 

m 


89. Ala.—Sutherland v. Cunning¬ 
ham, 1 Stew 438. 

90. Ind—Jarratt v. Gwathmey, 5 
Blackf 237. 

91. Ala—Sheppard v. Shelton, 34 
Ala 652. 

92. vt— Nutt v. Wheeler, 30 Vt 436, 
73 AmD 316 

93. Vt—Churchill v. Churchill, 12 
Vt 661. 

94. Pa.—Yeager v. Toole, 1 Daupin 
Co 120 

95. N Y —Gibbs v. .Bull, 18 Johns 
435 

96. Ill—Gilbert v. Buffalo Bill’s 
Wild West Co., 70 Ill.App. 326. 

NY—Gibbs v. Bull; 18 Johns 435 

97. NC—Fagan v. Williamson, 53 
N C. 433. 

98. S C —Brown v. Wood, 17 S C.L. 
457. 

99 . N X.—Vail v Lewis, 4 Johns. 
450, 4 AmD 300 

1. Pa—Carrier v Esbaugh, 70 Pa. 
239. 

2. NY—Burk v. Campbell, 15 
Johns. 456. 
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against him for not returning it. 3 

The common-law right of suing in case is not 
taken away by a statute permitting an action of debt 
for the same cause. 4 

Where process was issued by competent author¬ 
ity, was regular on its face, and was executed by 
an officer according to its mandate, case for ma¬ 
licious motive on his part is the only remedy avail¬ 
able against him. 5 

j 

Debt, At least where it is so provided by stat¬ 
ute, an action of debt is a proper remedy against 
a sheriff who has failed to execute 6 or return 7 proc¬ 
ess, received depreciated currency m satisfaction 
of an execution, 8 failed to pay over money col¬ 
lected, 9 or failed without legal excuse to apply 
property levied on under an execution to the satis¬ 
faction of it. 19 

While debt did not lie at common law against an 
officer for the escape of a prisoner, 11 this remedy 
was by statute in early times extended to an escape 
on execution and has been so applied in this coun¬ 
try, 12 although its application has been denied for 
an escape on mesne process. 13 

Trespass Trespass is a proper form of reme¬ 
dy to enforce the liability of a sheriff or his in¬ 
demnitors for a wrongful seizure 14 and sale 15 of 
property not belonging to defendant in the proc¬ 
ess, levying on property which is exempt under 
the statute, 16 or on which, under the circumstances, 
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a levy was not authorized, 17 selling property claimed 
as exempt, 18 levying an execution after the return 
day, 19 selling, under a levari facias, gram growing 
on mortgaged premises, 20 selling property levied 
on without giving the proper notice, 21 delivering 
property seized under a writ of replevin to plain¬ 
tiff therein without requiring a sufficient bond, 22 
or an injury done by his deputy to the person or 
property of another 23 On the other hand, trespass 
is not a proper form of action to enforce a sheriff’s 
liability for making an excessive levy, 24 seizure of 
property under an execution on a judgment pro¬ 
cured by fraud to which the officer was a party, 25 
refusing to permit an attachment defendant to re¬ 
plevy the property on a valid and sufficient bond, 26 
taking property out of the custody of defendant in 
replevin on an insufficient replevin bond, 27 selling 
property levied on at a place other than one of those 
authorized by statute, 28 taking the goods of the 
execution defendant without an auction sale, on 
defendant’s consent, 29 misapplication of the pro¬ 
ceeds of a sale of property levied on, 30 making an 
improper return, 31 or refusing to take bail from 
a debtor arrested on mesne process, 32 and, where 
a writ was issued by competent authority and was 
regular on its face, an officer cannot be held liable 
in trespass for executing it according to its man¬ 
date, 33 even though he acted maliciously 34 It has 
been both affirmed 35 and denied 36 that trespass is 
a proper remedy for a refusal to release property 
claimed as exempt. 
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Pa—Carrier v. Esbaugh, 70 Pa. 239 

22. Mass —Parker v. Young, 75 N. 
E 98, 188 Mass. 600. 

57 C.J. p 942 note 96. 
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23. Mass —Campbell v. (Phelps, 17 
Mass. 244 

57 CJ p 942 note 97 

24. Ind—Jarratt v. Gwathmey, 5 
Blackf 237 

25. SC.—Brown v. Wood, 17 SCL 
457 

26. Ala—Walker v Hampton, 8 Ala. 
412 

27. Ill.—Gilbert v Buffalo Bill’s 
Wild West Co , 70 Ill App 326 

28. Ala —Sheppard v. Shelton, 34 
Ala 652 

29. Ill—Barnes v. Rogers, 23 Ill. 
350 

30. NH—Walker v. Lovell, 28 N.H 
138, 61 AmD. 605 

31. Ala —Sutherland v. Cunningham, 
1 Stew. 438 

32. Vt —Churchill v. Churchill, 12 
Vt 661 

33. U.S —Smith v. Miles, Super Ark „ 
22 F.Cas No 13,079a, Hempst 34 

34. U S —Smith v. Miles, supra 

35. N.D—Oliver v. Wilson, 80 N.W. 
757, 8 N.D. 590, 73 Am S.R. 784. 

36. N J.—Briggs v. Bell, 8 N. J L J, 

251. tJ . . 
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Trover. Trover is a proper form of action 
against a sheriff or his indemnitors where sher¬ 
iff seized 37 or sold 38 the property of one person 
under process against another, seized mortgaged 
chattels in the possession of the mortgagee, 39 seized 
exempt property, 40 refused to release it, 41 and 
sold it under his process notwithstanding the claim 
of exemption, 42 or sold property without giving 
the notice required by law; 43 and the purchase 
by an officer at his own sale of goods seized by 
him on execution may be regarded as a conversion 
of the property, so as to justify an action of trover 
against him 44 So, also, where an officer who had 
attached animals fed them on defendant’s hay 
without his consent, defendant, on being successful 
in the attachment suit, may maintain trover against 
the officer for the hay, 45 and, where an officer, by 
his subsequent misconduct, became a trespasser ab 
initio, he is liable m conversion for the property 
seized by him to the same extent as if he had 
wrongfully taken it m the first place. 46 However, 
trover is not an appropriate remedy for the in¬ 
jury caused by the act of the sheriff m selling prop¬ 
erty levied on at a place other than one of those au¬ 
thorized by the statute, 47 by his failure to take a 
bond with sufficient sureties on executing a writ of 
replevin, 48 by his taking judgment against a re¬ 
ceiptor for property for too small a sum, 49 or by 
his neglect to take proper care of property seized 
by -him under process 50 

An officer who has attached and sold property 


under regular process cannot be held liable in 
trover therefor, 51 although defendant is ultimate¬ 
ly successful in the suit 52 Where a sheriff levied 
on property under executions prior to an assign¬ 
ment for the benefit of creditors by the owner, and 
after such assignment other executions came into 
his hands and he claimed the right to apply the un¬ 
sold portion of the goods to the latter executions, 
and the assignee in order to procure the release 
of the goods paid to the sheriff the amount of such 
executions, the assignee had no right of action 
against the sheriff as for conversion of the goods 53 

In order to maintain trover complainant must 
have had not only a property m the goods 54 but 
also a right to the actual possession thereof, 65 at 
the time of the conversion. It is not necessary that 
a conversion by the officer shall have been to his 
own use. 56 

§ 148. Conditions Precedent 

Conditions precedent to the right to maintain an 
action against the sheriff or his indemnitors must be 
performed before the action may be instituted, but the 
plaintiff will not be called on to perform any act as a 
condition precedent which Is not clearly made such by 
statute, or is not required in the interest of justice and 
would serve no useful purpose. 

Conditions precedent to the right to maintain an 
action against a sheriff or his indemnitors must be 
performed or complied with before the action may 
be instituted. 67 However, plaintiff will not be call¬ 
ed on to do or perform any act as a condition pre- 


37. Cal —Brmkley-Douglas Fruit Co. 
v Silman, 166 P. 371, 33 CalApp 
643. 

57 C J. p 942 note 14. 

38. Ky.—Lane v Rowland, 175 S 
W 2d 1000, 295 Ky 868. 

57 C J. p 942 note 15. 

39. Cal.—Rider v Edgar, 54 Cal 127 

40. Wis —Below v Robbins, 45 N 
W. 416, 76 Wis. 600, 20 Am S R. 
89, 8 LR A 467. 

57 C.J. p 942 note 17. 

41. ND—Oliver v. Wilson, 80 N.W. 
757, 8 ND. 590, 73 Am.S R. 784. 

42. Wis.—Below v Robbins, 45 N.W 
416, 76 Wis. 600, 20 Am S R. 89, 8 
LRA. 467. 

57 C J. p 942 note 19. 

43. Ala—Wright v Spencer, 1 Stew. 
576, 18 AmD 76 

44. N.H —Perkins v. Thompson, 3 
NH. 144 

45. NH—York v. Sanborn, 47 NH, 
403. 

46. Mass —Morrin v. Manning, 91 N. 
E 308, 205 Mass. 205. 


47. Ala—Sheppard v. Shelton, 34 
Ala 652. 

48. Mass—Parker v Young, 75 N. 
E 98, 188 Mass. 600. 

49. NH—Bissell v. Huntington, 2 
NH. 142 

50. Vt—Nutt v. Wheeler, 30 Vt 436, 
73 AmD. 316—Abbott v. Kimball, 
19 Vt. 551, 47 AmD. 708. 

51. NH—York v. Sanborn, 47 NH 
403 

Vt.—Abbott v Kimball, 19 Vt. 551, 
47 Am.D 708. 

52. NH—York v. Sanborn, 47 NH 
403 

Vt.—Abbott v Kimball, 19 Vt. 551, 
47 AmD 708 

53. N.Y—Freeman v. Grant, 30 N. 
E 247, 132 NY. 22. 

54. NY —Dubois v. Har court, 20 
Wend 41 

55. N Y —Dubois v Harcourt, supra 
57 C.J p 943 note 32. 

56. Iowa —Nutter v. Ricketts, 6 
Iowa 92. 

57. N Y —'Powers v. Wilson, 7 Cow. 
274. 


Claim, notice, or demand as prereq- 
uisite to action for: 

Failure to 

Collect money see supra § 92. 
Execute process see supra § 56. 
Have property forthcoming to 
satisfy writ see supra § 82. 
Pay over money see supra § 91. 
Loss of, or injury to, property see 
supra § 78. 

Sale of property under process 
against another see supra § 87. 
Taking insufficient security see su¬ 
pra § 102. 

Wrongful seizure see supra §5 66, 

68 . 

Effect of failure of sheriff to return 
indemnity bond see supra § 146. 
Order for payment of money as pre¬ 
requisite to suit therefor see supra 
5 91. 

Proceedings against bail as condition 
precedent see supra § 102. 

Where plaintiff agreed with, sheriff, 

m consideration of the latter not re¬ 
taking defendant who had escaped, 
that plaintiff would not sue the sher¬ 
iff without notice, and reasonable 
time to retake, it was held that he 
oould not sue without such notice.— 
Powers v. Wilson, 7 Cow., N.Y., 274. 
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cedent which is not clearly made such by statute, 58 
or is not required in the interest of justice and 
would serve no useful purpose. 59 Thus, where the 
sheriff sells property belonging to a person not 
named m the writ with full knowledge of such 
person’s rights therein, a demand by such person 
is not a condition precedent to an action against 
the sheriff, 69 and it has been held that an attaching 
creditor need not, before suing an officer, go through 
the useless formality of demanding attached goods 
which the officer released and did not afterward take 
possession of 61 

Demanding copy of warrant . A statute providing 
that no action shall be brought against any consta¬ 
ble for anything done in obedience to any warrant 
until demand has been made for a copy of the war¬ 
rant will be given effect in cases wherein it is 
applicable , 62 but it does not apply where the 
constable did not act in pursuance of the warrant, 63 
or the warrant does not constitute a defense, ex¬ 
cuse, or justification for the acts or conduct com¬ 
plained of, 64 as where the sheriff levies on the 
property of a person not named in the warrant 65 

§ 149- Defenses 

A sheriff who is sued for an act done by him has 
the right to take on himself the conduct of the defense 


and set up such proper defenses as he has, and, where 
suit is brought by a person other than the plaintiff in 
the process in question, matters which would be avail¬ 
able to such plaintiff are available to the sheriff. 

A sheriff who is sued for an act done by him 
has the right to take on himself the conduct of the 
defense, 66 and set up such proper defenses as he 
has, 67 notwithstanding he has been indemnified by 
the party suing out the process ; es and, where the 
suit is brought by a person other than plaintiff in the 
process m question, matters which would be avail¬ 
able to such plaintiff are available to the sheriff, 69 
but m an action by a mortgagee, the fact that he 
has other security is not a defense; 79 and in an 
action by a conditional seller, a tender of money 
to him is not a defense where it was not timely 71 
or of the full amount owing. 72 In an action by 
plaintiff in the process for failure to execute or re¬ 
turn the process, the officer may defend on the 
ground that his omission was due to the conduct 
or instructions of plaintiff or his attorney, 73 but not 
on the ground that delay was requested by the at¬ 
torney for defendant in the process, where the at¬ 
torney for plaintiff refused to consent to the de¬ 
lay and insisted that the sheriff should proceed 74 

Where the action is against indemnitors, they may 
avail themselves of any defense which would be 
available to the sheriff if no bond had been taken. 75 


58* La.—Pembrook v. Goldman, App , 
3,76 So. 888. 

Affidavit of ownership 

A statute providing- that before 
any bond of indemnity can be requir¬ 
ed of a plaintiff seeking to have a 
sheriff or constable seize property a 
third person claiming the property 
must make an affidavit that he is the 
real bona fide owner does not require 
that third persons make such oath 
as a condition precedent to suing 
the sheriff for damages.—-Macias v 
Lono, 6 So 538, 41 La Ann 300— 
Pembrook v. Goldman, La App, 176 
So. 888 

58. Mich.—Sleeper v. Wilson, 253 N. 

W. 274, 266 Mich. 218. 

Suit on bond 

Where a bond given to the sheriff 
and his assigns for his protection is 
assigned to the use-plamtiffs, the 
use-plaintiffs may proceed, at once 
thereon, and it is not necessary that 
suit be first brought against the sher¬ 
iff and that he thereafter bring suit 
on the bond.—Acker v. Delp, 76 Pa 
Super. 447 

6Q. 'Mich—Sleeper r. Wilson, 258 N 
W. 274, 266 Mich 218. 

61. Me.—Isenman v. Burnell, 130 A. 
868, 125 Me 57. 

6%. * Pa -^Shane v Gulf Refining Co, 
173 A 738, 114 (Pa Super. 87—INel¬ 
son v. Wick, 53 PaDist. & Co. 269, 


3 Lawrence L.J 215—Pride v. 
Pride, Com PI., 29 Del.Co 352. 

57 C J p 943 note 46. 

Primary purpose of statute is to 
protect constable when he acts m 
obedience to warrant and relieve him 
of liability for want of jurisdiction 
m justice issuing writ, or for any ir¬ 
regularity in the proceedings —Smith 
v. Houghwot, 1 A 2d 517, 132 Pa Su¬ 
per 501. 

63. Pa—Nelson v. Wick, 53 Pa List 
& Co 269, 3 Lawrence L J. 215— 
Pride v Pride, Com PI, 29 Del.Co 
352—Mollison v Bowman, 5 PaL J 
181. 

64. Pa —Shane v Gulf Refining Co , 
173 A. 738, 114 Pa Super. 87—Nel¬ 
son v. Wick, 53 'PaDist. & Co 269, 

r 3 Lawrenpe , L.J. 215—Pride v. 
Pride, Com FI, 29 Del.Co 352 
57 C J. p 943 note 48 

65. Pa —Shane v. Gulf Refining Co , 
173 A. 738, 114 Pa Super 87 

66. N.Y.—iPeck y. Acker, 20 Wend. 
605- 

67. -NY—Hart* v Clarke, 87 N.D 
808, 194 NY. 403. 

57 C J. p 944 n<?te 52. . . 

Matters affecting liability for par¬ 
ticular defaults see supra §§ 52- 
127. 

Assumption of risk and contribu¬ 
tory, negligence 

Where constable as a member of a 

36Q 


posse with sheriff and his deputies 
to apprehend a suspect was shot by 
a deputy who thought constable was 
fleeing suspect, m action against 
sheriff and sheriff's bondsman for 
constable's death assumption of risk 
and contributory negligence were not 
defenses —Holland, for Use and Ben¬ 
efit of Williams, v. Mayes, 19 So 2d 
709, 155 Fla. 129. 

68. N.Y.—Peck v. Acker, 20 Wend 
605. 

69. Ala— Corpus Juris cited iA 

Huett v Nevms, 50 So 2d 160, 162, 
255 Ala. 87. 

57 C J. p 944 note 54. 

70. N.D—Godman v. Olson, 165 N. 
W. 515, 38 N.D. 360 

Or—Bankers’ Discount Corp. v. Noe, 
242 P 610, 116 Or. 570 

71. Utah—Truitt, v. Patten, 287 P. 
175, 75 Utah 567. 

72. Utah—Truitt v. Patten, supra 

73. Ark—G F. Harvey Co v Hud¬ 
dleston, 189 S.W. 181, 125 Ark 
522. 

74. Ky—James Mfg Co. v. to. Reh- 
kopf Saddlery Co., 140 S.W. 693, 145 
Ky 524. 

75. N.Y.—Hess v. Hess, 22 N.E. 956, 

317 N.Y. '306. ■ . 

57 C J. p 944 note 60). , 
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The fact that an indemnity bond recites that the 
officer has been directed to levy on property of the 
judgment debtor will not prevent a recovery against 
the indemnitors if the officer was actually directed 
to levy on property of a third person by the prin¬ 
cipal m the bond. 76 

§ 150. Jurisdiction and Venue 

The question what particular court has Jurisdiction 
of an action against the sheriff or constable for official 
default or misconduct is generally governed by statute. 

The question what particular court has jurisdic¬ 
tion of an action against a sheriff or constable 
for official default or misconduct is generally gov¬ 
erned by the statute. 77 Under some statutes an 
action against a sheriff or constable for a neglect 
of duty with respect to the execution of process 
is properly brought m the county m which the judg¬ 
ment was rendered or the proceeding had pursu¬ 
ant to which the process issued, even though the 
sheriff or constable is an officer m another county, 78 
but the remedy is not necessarily to be sought in 
the court from which the process issued, 79 and 
under other statutes such an action must be brought 
in the sheriff's own county, 80 although the process 
issued from a court of another county 81 Some¬ 
times a certain court is considered as the same 
court when sitting in any county in the state, so 
as to permit an action against a sheriff for neglect¬ 
ing to return an execution to be maintained in a 
county where either party dwells. 82 Under some 
statutes an action against a sheriff or .constable for 
official misconduct must be tried in the county where 
the cause of action arose ; 83 but the limitations con¬ 
tained in such statutes thereof must be observed. 84 
It has been held that an action of debt against the 
sheriff for an escape is a transitory action so that 
plaintiff may lay the venue in any county he 
pleases. 85 


§ 151. Time to Sue and Limitations 

a. Time when action may be commenced 

b. Time within which action must be 

commenced 

a. Time When Action May Be Commenced 

An action against a sheriff or constabe may be 
brought at any time after the right of action arises and 
before it is barred by the statute of limitations. 

An action against a sheriff or constable may be 
brought at any time after the right of action arises 
and before it is barred by the statute of limita¬ 
tions. 86 

For delivery of, or failure to dclivcr 3 property . 
Where the property of defendant m replevin is 
taken by the officer and delivered to plaintiff with¬ 
out authority” of law, defendant may sue the offi¬ 
cer at once, 87 or he may elect to abide the result 
of the replevin suit. 88 Also an officer who has 
seized property under a writ of detinue may be sued 
at once on his failure to comply with a statute re¬ 
quiring him to turn the property over to defendant 
after the failure of plaintiff to give a forthcom¬ 
ing bond; 89 but, where an officer would not be jus¬ 
tified m turning replevied property over to either 
party to the replevin action until the merits of that 
action have been adjudicated, a suit against him 
for not delivering the property to one party may not 
be brought while an appeal from a dismissal of 
the replevin action is pending 90 

Before or after return day of writ. It fias been 
held that an action for failure to pay over money 
collected on a writ, or on a sale under a writ, can¬ 
not be brought until after the return day of the 
writ, 91 at least where no demand on the officer 
has been made, 92 but there is also authority for the 
view that, where a sheriff who has collected money 
on a writ refuses to pay it over on demand, ah ac¬ 
tion may be brought against him before the return 
day 98 


76. Neb—Benson v Caulfield, 89 N 
W 664, 64 Neb 101 

77. Tex.—Ostrom v McCloskey, Civ 
App, 44 S.W. 307. 

57 C J. p 944 note 63, 

County where tort committed and 
sheriff resided 

The venue of a suit for a tort of 
the sheriff committed m county of 
which sheriff was sheriff and in 
which he resided, was exclusively m 
such county—Bachus v Foster, 122 
S.W 2d 1068, 132 Tex. 183, answer to 
certified Question conformed to. Civ 
App , 126 S W 2d 641, 

78. C.-r—'Watson v. Mitchell, 12 S, 
BJ 83Q, 108 NC 364. , 

57 C J. p 9<44#ojteJ>4.t f } v , 


79. La.—Oger v. Daunoy, 7 Mart., 
NS, 656 

67 C.J. p 944 note 66 

80. N.T—Packard v Hesterberg, 96 
NTS 72, 48 Misc 30. 

81. N T.—Packard v. Hesterberg, su¬ 
pra. 

82. Conn.—Burrows v Fitch, Kirby 
313. 

83. N.T.—Murjfhy v Callan, 74 N.Y 

S. 1009, 69 App Div 413 1 ’ 

57 C J’ p 944 note 70. 

84. NC—Harvey v. Brevard, 3 S.E 

911, 98 NC 93. , , , 

67 C J p 945 note 71. ' V, / lM 

85. NJ—Jones v. Pemberton* % N. 

J.Law 350. i* . i 


86. Ala—Burton v. Cefalu, 51 So 
721, 165 Ala. 362. 

87. Wis —Whitney v Jenkmson, 3 
Wis 407. 

88. Wis—Whitney v. Jenkmson, su¬ 
pra. 

89. Ala—Burton v. Cefalu, 51 So 
721, 165 Ala. 362. 

90. NT.-pRich v* Conley, 64 N.T S. 
333 

91- Ill.—Mclnerney v. Chicago 
Tunes Qo , 41 Ill.App. 438. 

6? C J. P $45 note 78. 

92. N.T.—Bortel v. Ostrander, 15 
How Pr 572 

57 C.J. p 946 note 79 

93. Mass—Rogers v. Sumner, 16 
Pick. 387. 
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During pendency of attachment or trustee pro¬ 
ceedings . Where goods m the possession of a mort¬ 
gagor are attached and the mortgagee is summoned 
by a trustee writ, an action by the mortgagee for 
conversion 94 or wrongful attachment 95 is premature 
when it is brought while the attachment is still in 
force and before the officer has been discharged as 
trustee, but the pendency of an action m which 
property was attached presents no obstacle to an im¬ 
mediate suit by the owner against the sheriff for 
improperly selling the property, 95 and, where a 
deputy sheriff, having collected money on execution, 
was summoned as trustee of the execution credi¬ 
tor, the pendency of the trustee proceedings does 
not suspend the right of the execution creditor to 
commence an action on the case against the sher¬ 
iff for refusal to pay him the money on demand. 97 

A former sheriff may be sued m his individual 
capacity after he has gone out of office. 98 

On indemnity bond. A claimant of property sold 
under execution may commence action against the 
obligors in an indemnity bond immediately after 
they have become liable 99 The action may be 
brought as soon as the injury is inflicted. 1 
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b. Time within Which Action Must Be Com¬ 
menced 

Statutes providing special periods of limitation for 
actions against sheriffs or constables will be given effect. 

Statutes providing special periods of limitation 
for actions against sheriffs or constables will be 
given effect 2 Such statutes obviously do not re¬ 
late to actions based on conduct of the sheriff which 
is entirely within the sheriff’s authority, since 
such conduct would not be actionable m any case 3 
It has been held that such statutes relate to ac¬ 
tions based on actionable unlawful conduct of a 
sheriff and pose for the courts the problem of 
drawing a line between unlawful conduct sufficient¬ 
ly close to being “official” to be treated as such m 
applying the short period of limitations and un¬ 
lawful conduct which is so far from being “offi¬ 
cial” that for the purposes of the statute of limi¬ 
tations it is treated like that of an ordinary non¬ 
official person 4 In drawing such line the intent, 
purpose, and knowledge of the sheriff is to be con¬ 
sidered and may be the controlling factor. 5 Thus, 
it has been held that the short period of limitations 
provided by such a statute does not apply if the 
sheriff, when engaged m his unlawful conduct, knew 
that he was not acting officially, that is, did not have 
an intent or purpose to carry out his official duties. b 


94. Mass—Emery v Seavey, 20 N. 
E 177, 148 Mass 566 

95. Mass—Jackson v. Colcord, 114 
Mass. 60 

99. Me—Boss v Philbrick, 39 Me 
29. 

97. Vt—Hicks v. Gleason, 20 VL 
139 

98. Ill—King- v Snow, 266 Ill App 
462 

99. Ky—Chisholm v Gooch, 3 Ky. 
L. 247. 

1. Miss.—-Woolner v. Spalding, 3 So. 
583, 65 Miss 204. 

2. IT S —Ingo v Koch, C C A.3ST Y, 
127 F2d 667—Haws v Fracarol, C 
C-AAriz., 72 F2d 461. 

La—Waterall v W. I Swam Show 
Co, 121 So 189, 10 La.App 653 
Or—Barnes v Massachusetts Bond¬ 
ing Co , 172 IP 95, 89 Or. 141 
Pa.—Smith v. Hough wot, 1 A 2d 517, 
132 Pa Super 501. 

57 C J. .p 945 note 89 
Accrual of cause of action based on 
negligence or misconduct of sher¬ 
iffs and constables see Limitations 
of Action § 177 b. 

Limitations of actions for acts or 
omissions m official capacity gen¬ 
erally see Limitations of Action 
3§ 82, 84. 

Such statute Is special exception to 
general statutes limiting time for 
actions on liabilities created by stat¬ 


ute —Haws v Fracarol, CCA Ariz , 
72 F 2d 461 

Acts done in obedience to warrant 

(1) The statute, providing that an 
action against a constable for an act 
done by him m obedience to a war¬ 
rant must be commenced within pre¬ 
scribed time after constable’s com¬ 
mission of act, should be construed 
favorably to constable if he endeav¬ 
ors in good faith to carry out what 
he reasonably believes to be author¬ 
ity granted him m his warrant, and, 
where a constable does not act strict¬ 
ly m obedience to his writ, but does 
not act willfully or fraudulently but 
m good faith, an action must be 
brought against him within the pe¬ 
riod provided by statute, but, where 
constable willfully makes a false re¬ 
turn or commits a fraudulent act m 
executing a warrant, he is individ¬ 
ually liable, since he is not acting 
m obedience to warrant, and war¬ 
rant furnishes no authority for such 
act, and statute does not apply — 
Smith v, Houghwot, 1 A 2d 517, 132 
Pa Super. 501. 

(2) Such statute applies to civil 
actions only —Commonwealth v 
Dempsey, 22 A 2d 76, 146 Pa Super 
124. 

(3) Under a statute providing m 
one section that no action could be 
brought against a constable or any 
person ‘‘acting by his or their or-' 

362 


der, and in his aid, for anything done 
in obedience to any warrant," until 
certain statutory conditions had been 
complied with, and providing in an¬ 
other section that no action should 
be brought against a constable or 
person “acting as aforesaid’* unless 
commenced within prescribed time, 
the words “acting as aforesaid" re¬ 
ferred to a person acting by the 
constable's order and in his aid, and 
did not refer to constable so as to 
subject a constable, more than pre¬ 
scribed time after his commission of 
an act, to liability for his act done 
m good faith but not strictly in 
obedience to warrant —Smith v. 
Houghwot, supra—Mellick v. Oster- 
stock, II Pa Co. 82 
Release under forthcoming bond 
Obligation of sheriff omitting to 
perform obligation imposed by law m 
releasing property under forthcom¬ 
ing bond is prescribed by specific 
statute —Waterall v. W. I Swam 
Show Co, 121 So 189, 10 La App 
653. 

3. US —Ingo v. Koch, C C A.N.Y , 
127 F 2d 667 

4. US —Ingo v Koch, supra. 

5. U.S —Ingo v. Koch, supra 

6. U.S—-Ingo v Koch, supra 

N Y —Board of Supervisors of Kings 
County v. Walter, 4 Hun 87, 
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On the other hand, if the sheriff, although acting 
unlawfully, did not know he was acting outside his 
official authority and intended in good faith to 
carry out his official duties, the short period of lim¬ 
itations applies. 7 

Such statutes have been held not applicable to 
actions against sheriffs and constables to recover 
money collected by them or m their official custody, 8 
actions based on contracts entered into by the sher¬ 
iff for his own convenience and not in his official 
capacity, 9 or actions for acts done merely colore 
officii, and not virtue officii ; 10 and they do not pro¬ 
tect the obligors in a bond of indemnity given to 
the officer m respect of the act complained of. 11 
An action against a sheriff for a false return of a 
fieri facias, being founded on a judgment, is with¬ 
in a statutory provision that no statute of limita¬ 
tions shall ever be pleaded as a bar, or operate as 
such, to any action founded on an instrument or 
contract m writing, whether it is sealed or un¬ 
sealed. 12 

Action for escape . A statute limiting the time 
for bringing suits against sheriffs for escapes of 
persons imprisoned on civil process applies as well 
to escapes after arrest and before commitment 13 
as to escapes after commitment; 14 but a statutory 
limitation of time within which an action may be 
brought against bail is not applicable to an ac¬ 
tion against a sheriff for an escape. 15 

§ 152. Parties 

a. In general 

b. Joinder 

a. In General 

General rules governing the persons who may or must 
sue have been applied in actions against a sheriff or his 


indemnitors, and an action for neglect of an officer to 
return an execution must be brought in the name of 
the execution plaintiff. 

General rules governing the persons who may 
or must sue, as discussed m Parties §§ 3-16, have 
been applied m actions against a sheriff or his in¬ 
demnitors. 16 An action for the neglect of an officer 
to return an execution may 17 and must 18 be brought 
m the name of the execution plaintiff, although 
he was a mere nominal party, without any interest 
in the execution 19 Where goods purchased by an 
individual are afterward seized as the property of 
the vendor, the purchaser is the proper party to 
sue for the resulting damage, 20 although the prop¬ 
erty was purchased on account of and paid fox by 
a firm of which the purchaser was a member. 21 

Cestui que trust has been held entitled to sue in 
his own name for the damage resulting from a levy 
on the property held in trust for him under proc¬ 
ess against a third person; 22 but it has also been 
held that the beneficiary in a trust deed given to 
secure a debt due him cannot sue m his own name 
for a seizure and sale of the property under process 
against the debtor. 23 

Assignee . It has been held that, where a sheriff, 
after receiving an execution with notice that the 
claim on which the judgment had been recovered 
had been assigned to another person, and was 
prosecuted at his cost, collects the amount of the 
execution, and pays it to the nominal plaintiff, the 
assignee may maintain an action against him in 
the name of the assignor, 24 but there is also au¬ 
thority for the view that the assignee of an ex¬ 
ecution may, in his own name, without styling him¬ 
self assignee, bring an action against the sheriff 
for money collected on the execution 25 

Action on bond of indemnity for the wrongful 


Short period held inapplicable 

N T —‘Pickle v Page, 233 N'T S 461, 
225 AppDiv 454, affirmed 169 NE 
650, 252 NT 474, 72 A.LR 842 
7m US —Ingo v. Koch, C.CAN.T., 
127 F.2d 667 

NT—Cummings v. Brown, 43 NT 
514—Dennison v. Plumb, 18 Barb 
89 

Bona fide Intent will be assumed in 
the absence of adequate evidence to 
the contrary—Ingo v Koch, C.CA 
NT, 127 F.2d 667. 

Short period held applicable 

(1) In general —Politano v Jaco¬ 
by, 191 NE 627, 264 NT 686. 

(2) Action against sheriff for mak¬ 
ing false return—Wiener v Ellrodt, 
198 !Nf.E 537, 268 N.T. 646 

3. Conn—Church, v. dark, 1 Root 
, 303 

57 C.J. p 946 note 90. 


9. N.T—Rice v Penfield, 2 NTS 
641, 49 Hun 368, 15 NTCivProc 
268—Doyle v Page, 223 NTS. 499, 
130 Misc 149 

10. N T —Morris v. Van Voast, 19 
Wend. 283. 

11. Wis—Bishop v McGillis, 51 N. 
W. 1075, 82 Wis 120. 

57 C J p 946 note 93. 

12. Ind.—Stevens v. Beckes, 3 

Blackf 88. 

13. N.T —Roe v. Beakes, 7 Wend. 
459. 

14. N.T —Roe v. Beakes, supra. 

15. Conn —Brown v. Lord, Kirby 
2Q9. 

57,O.J. P 946 note 98 

16. County commissioners and not 
ordinary had authority to maintain 
suit against sheriff to recover al¬ 
legedly illegal costs collected.—San¬ 


ders v. Wilkinson County, 26 S E.2d 
467, 69 GaApp. 676. 

17. Vt—Chase v Plymouth, 20 Vt. 
469, 50 AmD 52. 

57 C J p 948 note 47. 

18. NH.—Woodman v Jones, 8 NH. 
344. 

19. NH—Woodman v Jones, supra. 
Vt—Chase v Plymouth, 20 Vt 469, 

50 AmD 52 

20. Mo —State v, Merritt, 70 Mo, 
275 

21. Mo —State v. Merritt, supra. 

22. Mo—State v. McKellop, 40 Mo 
184. 

23. Miss.—Marshall v. Stewart, 7 So. 
284, 67 Miss. 494 

24. Mass—Riley v Taber, 9 Gray 
372 

25. SC—Alexander v. Hancock, 31 
S.CL. 100. 
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seizure or sale under process of property not belong¬ 
ing to defendant therein may be prosecuted by 
claimant in his own name, 26 or in the name of the 
officer to whom the bond was given for the benefit 
of claimant. 27 

b. Joinder 

(1) Plaintiffs 

(2) Defendants 

(1) Plaintiffs 

Where a sheriff receives money of one of several 
debtors against whom he has a writ, under agreement 
to pay it over to the creditor, but neglects to do so, 
and the debtor is again sued and pays the money, the 
debtor alone may maintain an action against the of¬ 
ficer, and, where the goods of one of several joint debtors 
are taken m execution and are wasted, he alone may sue 
the sheriff. 

Where a sheriff receives money of one of sev¬ 
eral debtors against whom he has a writ, under an 
agreement to pay it over to the creditor, but neg¬ 
lects to do so, and the debtor is again sued and 
pays the money, the debtor alone may maintain 
an action against the officer, without joining as 
plaintiffs the other defendants m the original writ , 28 
and, where the goods of one of several joint debt¬ 
ors are taken m execution and are wasted, he alone 
can sue the sheriff for redress, 29 it not being prop¬ 
er to join the other debtors as plaintiffs. 30 On the 
other hand, the liability of a sheriff for failure to 
deliver to the proper parties the money paid him 
on the purchase price of land sold on partition may 
be enforced by the parties in interest m a joint 
action against him, when no objection is made for 
misjoinder. 31 


(2) Defendants 

While, in an action against a sheriff or constable, it 
may be proper to join as parties defendant other persons 
who are also liable, nevertheless the suit may be brought 
against the officer alone. 

While, m an action against a sheriff or consta¬ 
ble, it may be proper to join as parties defendant 
other persons who are also liable, 32 such as sure¬ 
ties on the officer’s bond, 33 indemnitors, 34 and, ex¬ 
cept m some jurisdictions, 35 a deputy whose wrong¬ 
ful act is complained of, 36 nevertheless the suit may 
be brought against the officer alone without join¬ 
ing a deputy, 37 or, m the absence of a statute oth¬ 
erwise providing, against the deputy alone, 38 sure¬ 
ties on the officer’s bond, 39 or indemnitors, 40 and, 
where two or more persons are jointly and severally 
liable with a sheriff for a wrong, it is no defense, 
m an action by the owner of the property wrongful¬ 
ly seized or sold against one or more of the wrong¬ 
doers, to show that others who are also liable were 
not joined as defendants. 41 A person may not be 
joined as a party defendant m an action against 
a sheriff unless it-is shown that he is answerable 
for the wrong alleged. 42 In an action against 
a sheriff for damages resulting from his wrongful 
seizure, it has been held improper and unnecessary 
to join as a party defendant the purchaser at a 
sheriff’s sale, 43 and in an action against a sheriff 
to recover specific money or property or the pro¬ 
ceeds of a sale, another person is a necessary par¬ 
ty when, and only when, the determination and re¬ 
lief sought will affect or destroy his rights, liabili¬ 
ties, hens, or claims. 44 A sheriff in office and his 
predecessor cannot be joined as defendants in an 
action for the value of property alleged to have 


26, ITS.—■‘Williams v Simons, Ark, 
70 F. 40, 16 CCA 628. 

27- Va.—Lewis v. Adams, 6 Leigh 
320, 33 Va 320—Carrington v. An¬ 
derson, 6 Munf. 32, 19 Va. 32 

28. Me—Waite v. Delesdermer, 15 
Me 144. 

29. Me —Ulmer v. Cunningham, 2 
Me. 117. 

30. Me.—Ulmer v. Cunningham, su¬ 
pra 

31- Ohio—Calvin v. Bruen, 39 Ohio 
St. 610. 

32. Ga—Chambers v. Self, 186 SE 
203, 53 GaApp. 437—Personal Fi¬ 
nance Co. y. Evans, 163 S.E. 250, 
45 GaApp. 53 

57 C.J. p 949 note 62. 

33- Tex —Fox v. Cone, 13 S.W.2d 
65, 118 Tex 212. 

34. Ala—Cheek v. Odom, 100 So 
782, 20 AlaApp 31 

57 C J. p 949 note 64. 

35. Mass.—Campbell V. Phelps, 1 
Pick. 62, 11 Am D. 139. 


36. Pa—Jadwm v. Bell, 165 A. 511, 
108 Pa.Super. 543 

57 C J p 949 note 66. 

37. Tex —Fox v Cone, 13 S W 2d 
65, 118 Tex 212. 

38- Statute protecting against mis¬ 
feasance 

Where conditional sale contract 
had been seasonably recorded by ven¬ 
dors, conduct of deputy sheriff m at¬ 
taching automobile at suit of creditor 
of vendee and in selling automobile 
at execution sale, where there was 
no tender or payment made of the 
amount unpaid on the contract to 
vendor or assignee, was more than 
misfeasance, and deputy sheriff was 
not entitled to protection from suit 
by the statute requiring actions for 
official misfeasance of deputy sheriff 
to be sustained only against the sher¬ 
iff —Commercial Credit Corp. «vj 2>us- 
ckett,, 49 A.2d 106, 114 Vt. 450. • 

39, Tex'—Murray v. Evans, 60 S.W. 

786, 25 Tex Civ App 331. 

57 C J. p ‘949 l note 68. 
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40. XT S.—Love joy v Murray, Mass., 
3 Wall 1, 18 L Ed 129 

Ark.—Rice v Wood, 33 S.W, 636, 61 
Ark 442, 31 L R.A 609 

41. N.Y.—Dyett v. Hyman, 29 N.E. 
261, 129 N.Y. 851, 26 Am.S R 533 

42. Sureties not proper parties in 
tort action 

Considering plaintiff's cause of ac¬ 
tion for false arrest against sheriffs 
and their sureties as one m tort, the 
sureties were not proper parties to 
the ( action, and, where there were 
no facts alleged showing that either 
of them participated in the alleged 
false arrest, such defendant^ should 
have been stricken on proper and 
timely objection of mis joinder of 
parties—Jackson v Norton, 44 S.E. 
2d 269, 75 Ga App 650. 

43. Pa—Gloss v. Bl^ck, 91 Fa. 418. 

44. Iowa,—Bannistfer v Mclntire, 84 
K'W: 707, 112 Iowk'60d. f 1 ' 

Tex—Needham v. Cooney, Civ.App^ 
173 S.W. 979. 
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been seized by the former and lost while in charge 
of the latter. 45 Where indemnity has been given, 
suit may be brought against the indemnitors alone 46 

§ 153. - Addition or Substitution of Par¬ 

ties 

a Addition 
b Substitution 

a. Addition 

General rules governing the bringing in of new par¬ 
ties have been applied in actions against sheriffs, and 
under some statutes the sheriff's indemnitors may be 
brought m as defendants. 

General rules governing the bringing in of new 
parties, as discussed in Parties §§ 72-84, have been 
applied m actions against sheriffs 47 Under some 
statutes, where the action is commenced against the 
sheriff alone, his mdemmtQrs may be brought in as 
defendants, 48 if a complete determination of the 
action pending before the court cannot be had with¬ 
out their presence, 49 but in such case the sheriff 
remains a necessary party to the action 50 It has 
been held that a sheriff may invoke the broad pow¬ 
ers of a court of equity to make the obligors in a 
forthcoming bond parties defendant. 51 

Intervention General rules governing the in- ■ 
tervention of parties, as discussed m Parties §§ 53- 
71, have been applied m actions against a sheriff. 52 

b. Substitution 

(1) In general 

(2) Indemnitors 

(1) In General 

Under a statute so providing the party in whose 

45. La—{New Orleans Ins Assoc v 
Harper, 32 La Ann 1165. 

46. U S —Lovejoy v Murray, Mass , 

3 Wall 1, 18 L Ed 129. 

Ark—Rice v Wood, 33 StV. 636, 61 
Ark 442, 31 L R A. 609. 

47. La—Cohen v. Avery, 26, La Ann 
359 

Or —Continental Guaranty Corpora-, 
tion v Chnsman, * 294 P. 596, 134 
Or 524 

Persons not tinder legal obligation 
to plaintiff or sheriff may not be call¬ 
ed zn as parties by the sheriff, so 
that, where the principal and surety 
on an injunction bond were not un¬ 
der any obligation to'Warrant the 
sheriff .against the consequences of 
his own, illegal acts, they 
be called in warranty by the Sheriff 
—Cohen v. Avery, 26 La:Ann 3591 

4g. T;ex,-T-A£F 1 tural ;$ond Cred¬ 
it . CorpojfpjfcjQi^, v,. M £h§p]w<5U»Cw. 
fpp., ^9 S t ^*24 ; 213. , ,, , ,i, k 

$7 C.J. p 949 note 7$*^ . j ,, 


favor process issued may be substituted as defendant in 
an action against the sheriff for alleged wrongful seiz¬ 
ure under such process, and in an action against a 
sheriff and his deputy as individuals it has been held that 
the sheriff's successor in office may not be substituted. 

Under a statute so providing the party in whose 
favor process issued may be substituted as de¬ 
fendant in an action against the sheriff for an al¬ 
leged wrongful seizure under such process; 53 but 
the granting of permission to substitute is discre¬ 
tionary with the trial court. 54 

Successor m office . In an action against a sheriff 
and his deputy, as individuals, for an unlawful sei¬ 
zure of property, the sheriff's successor m office is 
not liable so as to be properly substituted by de¬ 
fendants, against plaintiff’s will, on the expiration 
of their terms of office 55 

Substitution of sheriff. In an action against a 
justice of the peace to recover a deposit, a sheriff 
who has levied, but not returned, an attachment or 
execution on the money may properly be substituted 
as a party defendant 55 

'(2) Indemnitors 

Under a statute authorizing or permitting the sub¬ 
stitution of the sheriff's indemnitors as defendants in an 
action against the sheriff, such an order of substitution 
may be granted on proper application, and on substitu¬ 
tion they are liable to the same extent as the sheriff. 

Some statutes are construed not to authorize 
an order of court substituting indemnitors. of a 
sheriff as defendants in an action against the sher¬ 
iff; 57 but under a statute authorizing t and .permit¬ 
ting such an order of substitution, it may be graft¬ 
ed, 58 provided a sufficient application and show¬ 
ing therefor are made^ 9 by a person entitled to ap- 

erty was seized, claimed to be inter¬ 
ested m defendant’s success on 
ground that they delivered to sheriff 
their indemnity bond —Smith v. Arm¬ 
strong, 166 P.2d 793, 118 Mont. 290. 

53. Statute held inapplicable 
Iowa—Sperry v. Ethridge, 30 N.IW. 

4, 70 Iowa 27. 

57 C J p 949 note 82 [a]. 

54. Okl.—Pierce v. Kngelkemeier, 61 
P 1047, 10 Okl 308. 

57 C.J p 949 note 83. 

55. Colo:—Greig v.' Ware, 55 P 163, 
25 Colo 184 

56. Cal.—Israel v. Bryan* 197 P 121, 

* 52 Cal App. 66. , ' , 

57. Nev.—Gaudette v. Roeder, 13 

,Ner. 341. < , 

*38.' tf.'Y—Levy v. f)unn, 55 N.^.' 288, 
160 NT. 504, 73 Am SR 699. 
i57 C.«L p 950 note 89. 

59. Cal—Culley v Cochran, 13 P-2d 
540, 124 Cal App 730. 1 
, 57,C.J. p 950 note 90. 


49. Sureties held not proper parties 

in action against sheriff negligent¬ 
ly failing to serve writ of attach¬ 
ment, in which sheriff relied on bond 
defectively executed.—Continental 
Guaranty Corporation v Chnsman, 
294 P. 596, 134 Or 524 

50. U S —Thorn Wire Hedge Co v 
Fuller, Minn, 7 S Ct. 1265, 122 U 
S. 535, ‘30 LEd 1235 

51. W Va.—Sayre v. Kunst, 98 S E 
559, 83 W.Va. 456, 

52. Interest in subject matter or 
success of party t 

Under the rule that intervention 
is permissible in any case where the 
persoh asking to intervene can show 
either an mter^s^ in 'the subject mat¬ 
ter, or an -interest jn.the success of 
either of the parties, in action for 
conversion of property claimed 1 to be 
owned by plaintiff and ^ wh^cji wa^ 
alleged to have been taken by deferr¬ 
ant as shebhft, ’ allowing' ijnortgagjees 
to intervene wk& ndt error where 
niprtgapees^ -at ,who»e M request'.protp- 
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ply, 60 and notice of the application is given to the 
persons who, under the statute, are entitled to no¬ 
tice. 61 In jurisdictions wherein there are statutes 
relating to a substitution of indemnitors for the 
sheriff as parties defendant, whether it shall be al¬ 
lowed m a particular case rests m the discretion 
of the court, 62 and it is properly refused where it 
would make it necessary for plaintiff to litigate 
other questions than those arising between him and 
the sheriff, 63 or where the damages claimed by 
plaintiff greatly exceed the amount of the indemnity 
bond, and the indemnitors claim that the bond fixes 
the limit of their liability, 64 but it is proper to 
substitute the indemnitors in place of the sheriff not¬ 
withstanding the damages claimed exceed the 
amount of the bond, where according to the law 
under which the bond was given the liability of 
the indemnitors extends to all the injury done and 
is not limited to the amount specified in the bond 65 
The substitution of indemnitors m place of the 
sheriff may be granted on his application without 
requiring him to furnish additional security to an¬ 
swer the final result of the litigation, 66 although 
such security might have been required of the in¬ 
demnitors if they had made the application. 67 

After judgment by defatilt Where a sheriff, in¬ 
demnified as to property levied on, makes willful 
default m replevin, so that judgment is taken 
against him, it is proper on motion of the indem¬ 
nitors to set aside the default and substitute the 
indemnitors as defendants and allow them to de¬ 
fend^ 68 but a motion by the sureties on an indem¬ 
nity bond to set aside a judgment rendered against 
the sheriff by default, and to permit them to come 
in and defend, is properly denied where it appears 
that the action against the sheriff was pending about 
eight months before judgment was rendered and 
that the judgment was paid and satisfied of record 
before the motion was made and there is no proof 
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of collusion and no disclosure as to the proposed 
defense. 69 

Effect. Where the indemnitors of a sheriff are 
substituted as defendants with their own consent 
and the consent of the other parties, by an order 
of court providing that they shall be responsible for 
the acts of the sheriff on the levy and for his other 
acts with respect to the matter, their liability is not 
limited to the amount of their undertakings, 70 but 
they are liable to the same extent as the sheriff. 71 

Similar practice . Even where there is no formal 
substitution or intervention of parties, it has been 
held to be proper practice when a sheriff or con¬ 
stable has notified his indemnitors of the pendency 
of the suit to permit them to conduct and control 
the defense in his name. 72 

§ 154. Process and Appearance 

An action against a sheriff must be commenced by 
the service of process on him, but under some statutes 
delivery to his office is sufficient, and it has been held 
that in a proper case the county attorney may appear 
on behalf of the sheriff. 

An action against a sheriff must be commenced 
by the service of process on him ; 73 but under some 
statutes the delivery of a summons to a deputy of 
the sheriff at the sheriffs office is a sufficient serv¬ 
ice on the sheriff. 74 

Appearance. In an action against the sheriff or 
his deputy, where defendant claims that the acts 
on which the action is based were done in the per¬ 
formance of official duties, the county attorney may, 
if duly authorized, appear on behalf of defendant. 76 

§ 155. Petition, Declaration, or Complaint 

a. In general 

b. In actions for particular defaults or 

misfeasances 


60. N'T—Leonard v. Buttling-, 43 
NTS 387, 13 AppDiv 179. 

61. N Y —Hero Fruit Jar Co v 
Grant, 11 N.Y.S. 28, 57 Hun 587, 

57 CJ p 950 note 92. 

62. NY.—Hayes v Davidson, 98 N 
Y. 19, 7 N YCivProc 46, 1 HowPr, 
N.S, 310 

57 C J. p 950 note 93 
Pact that these were other indem- 
niflers would m itself be sufficient 
for not substituting- one mdemmfier 
as sole defendant m place of con¬ 
stable—Culley v Cochran, 13 <P.2d 
540, 124 Cal App. 730. 

63. N.Y.—De Shields v Creamer, 60 
NTS 245, 43 AppDiv. 579 

57 C J. p 950 note 94. 

64. N.Y —Levy v. Dunn, 57 N.Y.S 


972, 39 AppDiv. 605, affirmed 55 N 
E. 288, 160 N.Y. 504 

65. N Y —Cassam v Dunn, 60 N.Y 
S 756, 44 App Div 248. 

57 C J p 950 note 96 

66. NY—Fleig v Gorman, 20 NY. 
S 615, 1 Misc 194 

67. NY—Fleig v Gorman, supra 

68. NY—Jakobi v Gorman, 21 N 
YS 466, 1 Misc, 222, affirmed 21 N 
Y S. 762, 2 Misc. 190 

69. N Y —Cohen V Gorman, 25 N.Y. 
S 460. 

57 C.J p 950 note 1. 

70. NY.—Smedley v Smith, 8 N.Y. 
S. 100, 15 Daly 421, affirmed 27 N 
E, 411, 126 NY. 637. 

71. N.Y.—Smedley v. Smith, supra 
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72. Cal—Culley v Cochran, 13 P.2d 
540, 124 Cal App 730 

57 C J p 950 note 4 

73. SC—Smith v Hunt, 12 SCL 
464. 

57 C J. p 951 note 6 
Exemption of sheriff from arrest see 
Arrest § 29 

74. NY.—Dunford v. Weaver, 84 N. 
Y 445 

57 C J. p 951 note 7. 

75. Board of supervisors’ resolution 
authorizing county attorney to ap¬ 
pear for deputy sheriff sued for acts 
which defendant claims were done m 
performance of his official duties 
was not reviewable on motion to 
strike out county attorney's appear¬ 
ance—Netarz v Fagan, 257 N.Y S. 
610, 143 Misc. 893. 
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a. In General 

A petition or complaint in an action against a sher¬ 
iff or constable must state a cause of action, and the 
common-law rules of construction of pleadings have 
been applied In certain actions an averment of of¬ 
ficial capacity has been held unnecessary 

A petition or complaint in an action against a 
sheriff or constable must state a cause of action 76 
Under code or statutory provisions requiring the 
statement of facts to be plain and concise, certainty 
to a common intent is all that is required m a com¬ 
plaint against a sheriff for official misconduct or de¬ 
fault; 77 and in an action against a sheriff for a 
neglect of an official duty the complaint must allege 
the particular neglect or omission on which plaintiff 
relies 78 

Averment of official capacity. In trespass 79 or 
trover 80 against an officer, or a suit against him 
for money collected by him on execution, 81 it is 
not necessary to declare against him in his official 
capacity. Likewise, it is not necessary, in a suit 
against a sheriff for the misfeasance of his deputy, 
that defendant should be described as sheriff 82 Un¬ 
der a statute providing that capacity or relation 
may be pleaded as a legal conclusion, it seems that 
it may be alleged m general terms that the acts com¬ 
plained of were committed by a deputy sheriff while 
acting in his official capacity. 83 At any rate, rea¬ 
sonable certainty in an averment of such matter is 
sufficient. 84 A complaint or declaration may con¬ 
tain allegations as to the official capacity of the 
sheriff and yet be regarded as stating an action 
against the sheriff as an individual. 85 

In action on indemnity bond In an action by 
claimant of the property or the execution defendant 
on an indemnity bond, it is not necessary to allege 


that the bond was returned by the sheriff. 86 It is 
improper to assert claims for attorney’s fees 87 and 
exemplary damages 88 m a petition in an action sole¬ 
ly on an indemnity bond. 

Construction. The common-law rule that a plead¬ 
ing will be construed most strongly against the 
pleader has been applied to a petition m an action 
against a sheriff. 89 However, where the common 
law has been abrogated by statute, a rule of liberal 
construction has been applied 90 Where a recital of 
facts and a general allegation are m conflict, the 
former controls. 91 

Demurrer . It has been held that the sufficiency 
of a writ of execution or a claimant’s notice of 
ownership which is set out m the petition or com¬ 
plaint may be questioned by, 92 and only by, 93 a 
demurrer. 

Cure by pleading of another party Defects in 
the complaint may be cured by the pleading of an¬ 
other party. 94 

Cure by verdict. A defect or informality in a 
declaration or complaint which states a cause of 
action is cured by verdict. 95 

b. In Actions for Particular Defaults or Mis¬ 
feasances 

(1) In general 

(2) Wrongful levy on, and seizure or 

removal of, property 

(3) False return 

(1) In General 

The rule that the petition or complaint In an action 
against a sheriff or constable must state a cause of 
action has been applied in actions for various defaults 
or misfeasances. 


70. Fla—Malone v Howell, 192 So 
224, 140 Fla 693—Goodrich v 

Lawrence, 189 So 233, 138 Fla 287 
57 C.J p 951 note 10. 

•Cause of action held stated 
Ga —Tippins v American Plant Co , 
174 SE 378, 178 Ga. 726 
Wis—Kalb v Luce, 291 NW 841, 
234 Wis 509, appeal dismissed 59 
SCt 107, 305 U.S. 556, 83 L Ed 356 
57 C J p 951 note 10 [a] 

Cause of action held not stated 

(1) Complaint based on assault 
committed by deputy—Goodrich v 
Lawrence, 189 So 233, 138 Fla 287. 

(2) Complaint based on alleged 
negligence of deputy—Humphrey v 
■Ownby, Mo App, 104 SW.2d 398. 

(3) Other complaints held not to 
state cause of action see 57 C J. p 951 
.note 10 [b]. 


77. Ind —Chatten v. Snider, 26 NE 
166, 126 Ind 387 

57 C J. p 951 note 12. 

78. Or—Kohn v. Hmshaw, 20 P. 629, 
17 Or 308. 

79. Mo—Davis v. Cooper, 6 Mo 148 

80. Me.—Dane v. Gilmore, 49 Me. 
173 

81. N T —Armstrong v. Garrow, 6 
Cow 465 

57 C J p 951 note 17. 

82. Wash —Young v. Long, 214 F 
821, 124 Wash. 460 

57 C J p 951 note 18 

83. Utah—Jackson v. Harries, 236 
P 234, 65 Utah 282. 

84. Utah.—Jackson v. Harries, su¬ 
pra 

85. U S —Kirkes v. Askew, D.C Okl, 
32 F Supp 802. 

86. Ky.—Chisholm v. Gooch, 3 Ky. 
L. 247. 


Va—Carrington v Anderson, 5 Munf 
32, 19 Va 32 
57 C J p 951 note 22. 

87. Iowa—Constantine v. Rowland, 
134 N.W. 549, 154 Iowa 115. 

88. Iowa—Constantine v. Rowland, 
supra 

89. Ky—Bennett v. Bell, 46 S.W. 4, 
701, 20 KyL 308 

90. Wis.—Kalb v. Luce, 291 N.W. 
841, 234 Wis 509. 

91. N.Y —Clark v. Bo we, 60 How. 
■Fr. 98 

57 C J p 951 note 28. 

92. Iowa.—Gray v Carroll, 120 N.W. 
1035, 144 Iowa 68 

93. Ind—State v Hart, 12 Ind. 424 

94. Minn—Lesher v. Getman, 15 N, 
W 309, 30 Minn 321 

95. Mass—Livermore v. Boswell, 4 
Mass 437 

57 C J. p 961 note 17, 
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In an action against a sheriff or constable for 
failure to execute a process, the petition, declara¬ 
tion, or complaint must state a cause of action 96 
by alleging the nonperformance of some duty by 
defendant or his deputy 97 and resulting damage 
to plaintiff. 98 Where the action is for failure to 
levy on or seize property, it must be alleged that, 
during the life of the writ, defendant in the process 
owned or possessed property subject to levy or 
seizure under the writ; 99 but, where the action is 
for not arresting defendant m an execution run¬ 
ning against real and personal estate, and, in default 
thereof, against the body of defendant, plaintiff 
should allege that there was not sufficient property 
of defendant on which to levy the judgment, and 
that the sheriff failed to have the money before 
the court before the return day of the writ 1 Mat¬ 
ters not constituting the gist or gravamen of the 
action are not considered important in passing on 
the sufficiency of a declaration. 2 

Refusal to permit replevin of attached property. 
A count m an action on the case against a sheriff 
for refusing to permit one whose property was at¬ 
tached to replevy it is sufficient if it alleges a tender 
to the sheriff of a bond executed by plaintiff with 
good and sufficient sureties, conforming to'the re¬ 
quirements of the statute, and a refusal to accept 
it. 3 

Loss, injury, release, or conversion of, or faihire 
to apply, property. In an action for the default 
or wrongful act of a sheriff or constable or his 
deputy in losing, injuring, releasing, or converting 


property which has been levied on or taken under a 
writ, or in not applying attached property to an 
execution, or keeping it so that it could be so ap¬ 
plied, the petition, declaration, or complaint must 
state a cause of action 4 by means of proper and 
sufficient averments of matters essential to consti¬ 
tute a cause of action, 5 but nonessential matters 
need not be alleged 6 

hnproper sale. A petition against a sheriff for 
wrongfully selling exempt property under final 
process, alleging the seizure, the sale, and the filing 
of an affidavit with the officer showing the exempt 
character of the property, that it was exempt, that 
plaintiff was a resident of the state, the head of a 
family, and not the owner of a homestead, and that 
the property was of a stated value, is sufficient, 7 al¬ 
though the allegations do not follow strictly the 
language of the statute 8 In trespass, 9 but not in 
trover, 10 the declaration must aver that plaintiff was 
the head of a family. In an action by an execu¬ 
tion debtor against a sheriff for selling land without 
notice, the complaint need not allege that the sher¬ 
iff’s return that he has given notice is false. 11 
Where an action against a sheriff is for the injury 
done in causing, by his wrongful representations, 
property seized by him under legal process to be 
sold for less than its value, it is not necessary to 
aver that the representations were made malicious¬ 
ly 12 

Failure to sell property or execute deed Where 
the -complaint in an action for failure to dispose 
of property levied on shows a levy on sufficient 


96. Ga—Zugar v Glen Falls Indem 
Co., 11 S E 2d 839, 63 GaApp 660 

57 C J. p 951 note 30 

97. N.J.—Learning 1 v. Denney, 3 N 
JDaw 611 

57 C J p 953 note 31 

98. Ga.—Zugar v Glen Falls Indem 
Co, 11 SJE 2d 839, 63 GaApp. 660. 
Extent of plaintiff’s special inter¬ 
est in property must be alleged.— 
Zugar v. Glen Falls Indem. Co, su¬ 
pra. 

Allegations held sufficient 

(1) Petition against sheriff for 
purchasing debtor’s property after 
issuance of writ and before levying, 
alleging return of “no property 
found,” was not demurrable for not 
averring debtor’s lack of leviable per¬ 
sonal property—West v. Cnscillis, 46 
S W 2d 1082, 242 Ky. 549. 

(2) Other allegations hgld suffi¬ 
cient see 57 C.J. p 952 note 32 [a]. 

99. US.—Haws v, Fracarol, C.CA. 

Ariz, 27 F2d 74. 

57 C J. p 952 note 33. 


1. Ark.—Hammett v. State, 7 Ark 
230. 

2. Ill —Beveridge v. Wagner, 48 Ill 
525. 

57 C J. p 952 note 35 

3. Ala—Chenault v. Walker, 14 Ala. 
151. 

57 C J. p 954 note 74. 

4. Mont—Harri v Isaac, 107 P.2d 
137, 111 Mont 152 

57 C.J. p 954 note 75. 

5. Mont—Harri v. Isaac, supra. 

57 'CJ. p 954 note 76 
Allegations held sufficient 

(1) Allegation that property was 
cared for in negligent 1 or careless 
manner—Marshall v. Chapman’s Es¬ 
tate, 195 P 2d 656, 31 Wash 2d 137. 

(2) Allegations showing that sher¬ 
iff dealt with property seized in man¬ 
ner beyond scope of warrant—Allen 
v Holbrook, 135 P 2d 242, 103 Utah 
319, 158 ALR 224, modified on oth¬ 
er grounds 139 P.2d 233, 103 Utah 
599. 

(3) Other, allegations held suffi¬ 
cient—Vangellow v East Side Sav 
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Bank, 11 MTS 2d 982—57 C J. p 954 
note 76 [b] 

Allegations held insufficient 

(1) To state cause of action for 
conversion—Ham v Isaac, 107 iP 2d 
137, 111 Mont 152 

(2) To state cause of action in 
nature of “trespass” or “trespass on 
the case ”—Harri v Isaac, supra 

6. Mass —Hale v. Dennie, 4 Pick. 
501. 

57 C.J. p 954 note 77. 

7. Neb —Hamilton v Fleming, 41 N 
W 1002, 26 Neb 240. 

8. Neb.—Hamilton v. Fleming, su¬ 
pra. 

9. Tenn —Pollard v. Thomason, 5 
Humphr 56 

57 CJ p 955 note 80. 

10. Tenn—Hawkms v. Pearce, 11 
Humphr 44. 

11. Cal—Baker v. Bucher, 34 P. 654, 
100 Cal. 214. 

57 C.J. p 955 note 82, 

1?. Ala—Griffin v. Isbell, 1.7 Ala 
184 ’ ( 

57 CJ. p 955 nofe 85. 
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personal property to satisfy the judgment, and a 
breach of duty in failing to advertise and sell, it 
need not also show that the debtor did not have 
other property out of which the judgment could 
have been made. 13 A complaint against a sheriff 
for not executing a deed to plaintiff for property 
purchased by him at sheriff’s sale, and claiming 
special damages for the failure to get possession of 
the land sold, is bad without an averment that 
plaintiff’s failure to get possession was caused 
solely by the want of the deed. 14 

Failure to collect or pay over money. An aver¬ 
ment m the petition in an action against an officer 
for failure to collect the money on fee bills put in¬ 
to his hands for collection that if he did not collect 
the money it was his own neglect and fault is not 
sufficient under a statute making him liable “for 
failing to collect the same when by proper diligence 
it might have been collected.” 15 The declaration in 
an action against a sheriff for failure to collect a 
list of militia fines should show the name of each 
person fined 16 and the amount of his fine 17 In an 
action against a sheriff or constable for failure 
to pay over money collected, the petition, declara¬ 
tion, or complaint must aver the collection of the 
money, 18 a demand on the officer, 19 a failure to pay 
over, 20 and plaintiff’s right to the money. 21 In an 
action against a sheriff for money received by 
him by virtue of his office, the nature of the debt 
or demand should be so far stated m the declaration 
as to distinguish it from private debts or contracts 22 

Improper application of money. Where a sheriff, 
having two executions in his hands, one against 
plaintiff and another jointly, and another against 
the other person alone, levied both on lands belong¬ 
ing to plaintiff and wrongfully applied a portion of 
the proceeds on the execution against the other 
person alone, it is not necessary, in a suit by plain¬ 
tiff against the sheriff to recover the amount so 
wrongfully applied, to set out m the complaint the 
judgments on which the executions were issued. 23 
In an action against a sheriff for not paying over 


surplus money arising from a sale on execution, 
after paying off previous attachments, it is neces¬ 
sary to aver that plaintiff’s execution was delivered 
to the sheriff before he paid over the surplus money 
to the debtor. 24 Where a complaint against a sher¬ 
iff for misappropriation of a surplus arising on a 
sale of land under a senior mortgage averred that 
plaintiff was a junior encumbrancer, whose mort¬ 
gage had been foreclosed, and that his claim was in 
the form of a sheriff’s certificate of purchase, that 
the suit to foreclose the senior mortgage was 
brought subsequent to his purchase, that he was a 
party thereto, and that the court therein decreed 
that he held the next oldest lien on the land, evi¬ 
denced by such certificate, and was entitled to re¬ 
deem within a year, these averments are sufficient 
to raise the question of priority of liens, -without 
setting out all the steps by which plaintiff’s lien 
was acquired. 25 

Acceptance of defective or 'insufficient security. 
A complaint in an action against a sheriff for taking 
an insufficient surety on a replevin bond must, in 
addition to alleging the insufficiency of the sure¬ 
ty, 26 aver that the principal was insolvent or unable 
to pay; 27 and in an action against the sheriff for 
taking a bail bond insufficient because not m proper 
form, the declaration should aver that the principal 
failed to appear m the original suit 28 In an action 
for an injury caused by sheriff’s alleged negli¬ 
gence in releasing property on, an insufficient 
undertaking as altered by him, a oojrtplaint has 
been held insufficient m the absence of an hllegation 
that the sheriff was the agent of plaintiff or of any¬ 
one for the purpose of altering the undertaking or 
consenting thereto. 29 In order to- bring the case 
within a statute, averments appropriate for that 
purpose must be made. 30 A petition alleging pro¬ 
ceedings by attachment, and levy thereunder, and 
the release of the property by the sheriff on a void 
replevin bond, the loss of plaintiff’s Hen on the 
property, and that it had been removed by the debtor 
beyond the jurisdiction of the court, and that the 


13. Ind 1 —Waymire v State, 80 Ind 
67 

14. Cal.—Knight v Fair, 12 Cal 296 

15. Ky—Walters v. Chinn, 1 Mete. 
499. 


16. Ind;—State v. Leavell, 3 Blackf. 
117. 

17. Ind.—Sta&$ v v Leavell, smpra. 

18. Ky—Walters v Chinn, 1 Mete. 

1 499 1 1 

57 C J. p$55 liote ‘ ' ' ' 

80 C J S —24 


19. Ala—McBroom v Governor, 6 24, Mass—Wheeler v Willard, 14 

Port 32 Pick. 486. 

57 CJ. p 955 note 95 25. Ind—White v. Shirk, 51 NE 

20. Or.—Butler v Smith, 25 P. 381, 126,- 20 Ind App 589 

20 Or 126 26. Ky—Fisher v. Davis, Li.tt.Sel 

57 C J. p 955 note 96 Cas 132 

21. Ala—Moore v Barclay, 18 Ala 27. Ky—Fisher v. Davis, supra. 

672. 28. Ky—Handley v, Ewings, 4 Bibb 

57 CJ p 955 note 97. 505 ; ’ 

22. Va—Overton v Hudson, 2 Wash. 29. 'Cal—Walsh-Col Co v Emlg, 

172, 2 Va 172. ’ >41 P-2d 223, 4 Cal App 2d 509. 

57 «C.J. p 955 note 98. , . 30. NY.—Gibbs v Bull, 18 Johns. 

23. Ind—State v Hamilton, 32 Ind. 435 

104 , ;57 C J. p 956 note 6. 

3<59 
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debtor was insolvent, whereby plaintiff had lost his 
debt, is sufficient on demurrer. 31 

Failure to return process or bail bond. In an ac¬ 
tion for failing to return an execution, although 
there is authority to the contrary, 32 it has been 
held that it is not necessary to allege damages, 33 
or that the officer’s fees were paid, 34 but it is nec¬ 
essary to allege that the sheriff violated his duty 
by not making a return on the writ on the return 
day thereof. 35 In a declaration for not returning 
a bail bond with the writ on which the officer re¬ 
turned an arrest and the taking of bail, an allega¬ 
tion of such failure is sufficient; 36 it is not nec¬ 
essary to allege a return of non est inventus within 
one year, 37 an avoidance of the principal, 38 or that 
the oath necessary to authorize an arrest was tak¬ 
en 39 

Escape. In an action against a sheriff or con¬ 
stable for an escape, the petition, declaration, or 
complaint must allege that the prisoner was at large 
beyond the liberties of the jail, 40 set forth the 
proceedings to, and including the escape, 41 and de¬ 
mand appropriate judgment; 42 but all allegations as 
to the character of the sheriff as statutory bail 
should be omitted. 43 In a proceeding against a 
sheriff as bail, the complaint must contain the same 
allegations as a complaint m an action for an es¬ 
cape, 44 and also allege that defendant is bail. 45 
Where the action is for an escape of a prisoner 
arrested on mesne process, the fact that the prisoner 
is indebted to plaintiff must be distinctly alleged m 
the complaint. 46 

Failure to deliver prisoner to successor in office . 
In an action against a sheriff for not delivering to 
his successor in office -a prisoner taken by him and 
committed to jail on an execution against the body, 
averred to have been duly issued on a judgment m 
an action brought to recover a debt which was 
fraudulently contracted, it is not essential that the 
complaint should also state that an order of arrest 
was obtained. 47 


(2) Wrongful Levy on, and Seizure or Re¬ 
moval of, Property 

(a) In general 

(b) Under process against another per¬ 

son 

(c) Exempt property 

(d) Mortgaged property ■ 

(a) In General 

In an action against an officer for a wrongful or illegal 
levy on, or seizure of, property, a petition which states 
a cause of action is sufficient, and reasonable certainty in 
the description of the property is all that is required. 

In an action against an officer for a wrongful or 
illegal levy on, or seizure of, property, a petition 
which states a cause of action is sufficient. 48 Where 
plaintiff relies on the fact that the process under 
which the officer levied and sold had been super¬ 
seded, he should not only state this fact m the 
petition or declaration, 49 but should also charge 
notice of the fact to the officer. 50 In action for 
fraudulent levy on the lands of plaintiff, and a re¬ 
turn thereof to the court, whereby an order of 
sale was obtained, and the lands sold, it is neces¬ 
sary to state an eviction of plaintiff, or some dis¬ 
turbance by defendant, or by some person deriving a 
title under the sheriff’s sale and conveyance. 51 In 
an action by one of two codefendants, claiming to 
be the surety of the other, against the sheriff for 
his failure to levy the executions, issued against 
both, on his principal’s property, the complaint is 
bad if it does not allege that the court made an order 
directing the sheriff to levy the execution on, and 
exhaust the property of, the principal debtor before 
making a levy on the surety’s property, and that 
the clerk indorsed a memorandum of such order on 
the executions 52 

Where it is sought to recover damages for loss 
of credit sustained by reason of a wrongful attach¬ 
ment, the petition is not demurrable for omitting to 
give the names of persons who refused plaintiff 
credit because of such attachment. 53 An allegation 


31. Tex—Barclay v. Scott, 1 Tex A. 
CivCas. § 110. 

32. Mo—Bennett v Vinyard, 34 Mo 
216 

33. Miss —W T Rawleigh Co v. 
Hester, 200 So 250, 190 Miss 329 

34. Cal—Van Cleave v Bucher, 21 
P 964, 79 Cal. 600 

35. Miss.—W. T. Rawleigh Co v 
Hester, 200 So 260, 190 Miss 329 

36. Mass.—Prescott v. Bancroft, 1 
Mete 500 

37. Mass.—Prescott v. Bancroft, su¬ 
pra. j 


38. Mass —iPrescott v. Bancroft, su¬ 
pra. 

39. Mass—Prescott v Bancroft, su¬ 
pra 

40. 3STY—Cosgrove v Bo we, 10 Daly 
353, 2 NTCivProc 61 

41. MY—Smith v Knapp, 30 MY 
581 

57 C J p 957 note 23. 

42. MY—Smith v. Knapp, supra 

43. MY —Smith v Knapp, supra. 

44. MY—Smith v. Knapp, supra. 

45. M.Y—Smith v. Knapp, supra. 

46. MY —Cosgrove v Bowe, 10 Daly 
353, 2 M.Y.Civ Proc 61. 


47. MY—French v Willett, 17 M- 
Y.Super 649, 10 Abb Pr 99. 

48. Ga —Hathaway v Smith, 43 S E 
984, 117 Ga 946 

57 C J p 952 note 37. 

49. Ga—Johnson v Fox, 51 Ga 270 
57 C J. p 952 note 38 

50. Ga.—Johnson v. Fox, supra 

51. M C.—Honeycut v. Angel, 20 M. 
C 371. 

57 C J p 952 note 40 

52. Ind—Douch v. Bliss, 80 Ind. 
316 

53. Meb —Kyd v Cook, 76 NW. 524, 
56 Meb 71, 71 AmSR. 661. 

57 C J. p 952 note 42. 
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in the complaint that the writ of attachment was 
“duly issued” means that it was based on a debt 
and the affidavit required by statute. 54 

A complaint in an action against a sheriff for 
removing plaintiff's goods from a house about to be 
sold under a mortgage which alleges that the re¬ 
moval was done “wrongfully, maliciously, and with¬ 
out right,” during a rainstorm, is not sufficient to 
show that the removal was effected in an oppressive 
or negligent manner. 55 

Allegations as to property. In an action for a 
wrongful seizure of property, reasonable certainty 
m the description of the property is all that is re¬ 
quired; 56 but a petition, declaration, or complaint in 
an action against an officer for making an exces¬ 
sive levy is insufficient where it merely alleges a 
levy on, or seizure of, property of a greater value 
than the debt to be satisfied, 57 without stating 
whether the property was real or personal, 58 or, if 
personal, that it was divisible, 59 or that defendant 
in the process owned, 60 and the officer knew that he 
owned, 61 other property m the jurisdiction which 
the execution could have been levied on and which 
was of a sufficient amount to satisfy it. 

Cure by pleading of another party. Where a sher¬ 
iff’s indemnitors have been brought m as defend¬ 
ants m an action against the sheriff for a wrongful 
levy, it has been held that, although the facts as 
to the giving of the indemnity and showing that the 
indemnitors are chargeable are not pleaded either 
in the complaint or in the answer of the sheriff, 
the defect is cured by the answer of the indemnitors, 
setting forth those facts 62 

(b) Under Process against Another Person 

In an action against an officer for the seizure of 
property of the plaintiff under process against another, 
the complaint should contain averments sufficient to 
state the essential elements of a cause of action against 
the officer, but the plaintiff is not required to set out 
facts which constitute him the owner of the property 


In an action against an officer for the seizure of 
property of plaintiff under process against another, 
the complaint should contain averments sufficient 
to state the essential elements of a cause of action 
against the officer. 63 Plaintiff is not required to- 
set out the facts which constituted him the owner 
of the property, 64 and a petition which alleges that 
the goods were taken from plaintiff, and that de¬ 
fendant knew that they belonged to him, is suffi¬ 
cient as an averment of ownership where not ex¬ 
cepted to. 65 

Seizure under attachment . Where plaintiff seeks 
to recover from the sheriff, for a wrongful seizure 
of his property under a writ of attachment, the 
money paid the sheriff for the surrender of the prop¬ 
erty to him, it must appear in the complaint that 
he was compelled to pay the money as a condition 
to the delivery of possession of the property de¬ 
tained, 66 that such detention was unlawful, 67 that 
the payment was made under protest, 68 and that the 
detention was attended by circumstances of hard¬ 
ship or inconvenience to plaintiff. 69 

Notice and demand. Ordinarily, in an action to 
recover the possession of property seized under 
process against another person in whose posses¬ 
sion the property was, plaintiff must affirmatively 
allege notice and demand; 70 but, where a sheriff 
failed to comply with a statute requiring the re¬ 
turn in claim and delivery to be made within a 
certain time after seizure of the property, it is not 
necessary for plaintiff in an action to recover prop¬ 
erty wrongfully seized to allege that he had served 
on the sheriff the affidavit and notice of his claim re¬ 
quired by statute. 71 

Action against mdemnitors. Where it is sought 
in an action against the indemnitors of the seizing 
officer to hold them as trespassers, the complaint 
must, m order to state a cause of action, allege 
that the seizure was induced by the giving of the 
indemnity bond. 72 


54. Cal—Citizens* Securities Co v 
Hammel, 112 P. 731, 14 Cal.App 
564. 

57 C J p 952 note 43. 

55. Ind—Thompson v. State, 28 N. 
E 996, 3 IndApp. 371. 

56. Ala—Harris v. Russell, 9 So 
541, 93 Ala, 59 

57 C J. p 953 note 45. 

57. N.C—Honeycut v Angel, 20 N 
C. 371. 

58. N.C—Honeycut v An&el, supra. 

59. NO—Honeycut v Angel, supra, 
57 C J. p 953 note 48. 

60. N.C.—Honeycut v. Angel, supra. 


61. Ark.—St Louis, etc, R. Co v. 
Andrews, 143 S W. 1084, 102 Aik. 
175, Ann Cas 1914A 304 

NC—Honeycut v. Angel, 20 NC. 371. 

62. Minn—Lesher v Getman, 15 2ST. 
W. 309, 30 Minn. 321 

63. Ill—Rockhold v. O’Brien, 38 N. 
E 2d 819, 312 Ill App. 601 

Liability for rent of seized premises 
held sufficiently alleged 

Ill—Rockhold v. O'Brien, supra. 

64. Tex—Rains v. Herring, B SW. 
369, 68 Tex 468. 

57 C.J p 953 note 51. 

65. Tex—Tillman v. Fletcher, 15 S. 
W 161, 78 Tex 673. 


66. Mont.—O’Brien v Quinn, 90 P 
166, 35 Mont 441 

67. Mont—O’Brien v. Quinn, supra 

68. Mont—O’Brien v. Quinn, supra. 

69. Mont —O'Brien v. Quinn, supra. 

70. Cal—Killey v Scannell, 12 Cal. 
73. 

IOWa—Shaw v Tyrell, 105 N.W 
1006, 129 Iowa 556 

71. 'S X>—Guernsey v Tuthill, 82 N. 
W. 190, 12 SD 584. 

72. Tex—Unsell v. Sisk, 83 S.W. 34, 
37 Tex Civ App 34. 
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(c) Exempt Property 

Although there is authority to the contrary, it has 
been held that in an action against a sheriff or his in¬ 
demnitors for the seizure of exempt property, the com¬ 
plaint must show the plaintiff's right to the exemption, 
but it is not necessary specifically to plead any statute 
under which the property is claimed as exempt. 

Although there is authority to the contrary, 73 
it has been held that in an action against a sheriff 
or his indemnitors for the seizure of exempt prop¬ 
erty, the complaint must show plaintiff’s right to 
the exemption 74 and that he has taken the steps 
required by statute to entitle him to assert the 
right. 7 & However, it is not necessary specifically to 
plead any statute under which the property is 
claimed as exempt w here facts making a case within 
the provisions of the statute are stated. 76 Like¬ 
wise, express allegations that plaintiff is the head 
of a family 77 and a resident 78 and citizen 79 of the 
state are not necessary where the facts stated in¬ 
dicate that such is the case Where the action is 
one for refusing to allow plaintiff to select, as 
exempt, certain articles seized on execution, an al¬ 
legation in the declaration that defendant, by his 
deputy, did convert the property to his own use is 
sufficient to show that the deputy was acting under 
defendant as sheriff. 80 

(d) Mortgaged Property 

In an action by a mortgagee for 'seizure of mort¬ 
gaged goods in his possession under process against 
-the mortgagor, a complaint alleging peaceable posses¬ 
sion, and that the taking was wrongful, and further 
alleging that the mortgagee had taken possession under 
the mortgage, states a cause of action. 

In an action by a mortgagee for a seizure of the 
mortgaged goods in his possession under an at¬ 
tachment against the mortgagor, a complaint alleg¬ 
ing peaceable possession, and that the taking was 
wrongful, and further alleging that the mortgagee 
had taken possession by virtue of a chattel mort¬ 
gage executed to him by the attachment debtor, 


states a cause of action, 81 even though it does not 
affirmatively show any default m the mortgage 82 
It is not necessary to allege that the demand made 
by plaintiff on the officer, as required by statute, 
contained a just and true account of the mortgage 
debt 83 Likewise, it is not necessary to plead the 
value of the goods taken, where no elements of spe¬ 
cial damage are pleaded , 84 but special damages are 
not recoverable unless pleaded S5 

(3) False Return 

In an action for a false return the complaint must 
state the nature of the return made and show in what 
respect it was false or injurious to the plaintiff, but it 
need not allege deceit or fraud, or the giving of statu¬ 
tory notice to the officer or his deputy. 

In an action for a false return, an averment 
that the officer “failed to make true and correct 
returns” is insufficient; 86 the complaint must state 
the nature of the return made, 87 and show in what 
respect it was false 88 or injurious to plaintiff, 89 
but it need not allege deceit or fraud, 90 or the giv¬ 
ing of statutory notice to the officer or his deputy. 91 
It is proper to charge the false return to have been 
made when the writ was returnable, although it was 
actually made long afterward 92 

Construction . Where the complaint in an action 
against an officer for making a false return of serv¬ 
ice of summons on plaintiff, whereby judgment was 
rendered against plaintiff avers that plaintiff filed a 
motion to quash the alleged false return, it will be 
assumed, m the absence of any averment to the con¬ 
trary, that such motion was made before judgment 
was rendered m the action. 93 Where the declara¬ 
tion, m an action on the case for the false return 
of a writ, avers that the writ was directed to 
defendant, as an indifferent person, to serve and re¬ 
turn, and that, after it had been returned to the 
court to which it was returnable, plaintiff in that 
suit recovered judgment by default, this is equiv- 


73. N T —Stevens v Somerindyke, 4 
ED Smith 418. 

57 C.J p 953 note 61. 

74. Ind—Huseman v. Sims, 4 NE 
42, 104 Ind 1 317. 

S7CJ p 953 note 62 

75. Ind—Huseman v. Sims, supra. 

57 0J. p 953 note 63. 

76. Colo.—Sandberg* v. Borstadt, 109 
P. 4119, 48 Colo 96. 

*77. S D,—Thompson v. Donahoe, 92, 
NW 27, 16 S'D 244. 

78. S D.—Thompson v. Donahoe, su¬ 
pra. 

57 C J p 953 note 66., r 

79. Colo—Sandberg v. Borstadt, 109 
P. 4l9, 48 Colo. 96. ’ 

57 C.J. p 953 note 67. ’ 


80. Mich —Hutchinson v Whitmore, 1 
51 NW, 451, 90 Mich 255, SO Am 
SR. 431. 

81. SD—'First Nat Bank v. North, 
51 NW" 96, 2 SD 480 

82. SD—First Nat. Bank v. North, 
supra. 

83. Mass —Gassett v. Sanborii, 8 

Gray 218,, , , , j 

84. Wash—Sheehan v. Levy,' 23 jp., 
802, 1 Wash 149. 

85. Or.—Bankers’ Discount Corp v 
Noe, 242 P 610, 116 Or. 570 

86. Ky—Commonwealth V. Bartlett, 

< 7 J.J Marsh. 161. ' 1 * r • 
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87. Ky—Commonwealth v. Bartlett, 
supra. 

88. NJ —Astor v Heller, 38 A. 819, 
61 NJ.Law 78. 

57 C J p 956 note 16. 

89. Ky .—Commonwealth v. Bartlett, 
7 J.J Marsh I6l> 

N.J—Astor v Heller, 38 A. 819, 61 
N.J Law 78 

90. N C.—-Peebles v. Newsori, 74' N.O, 

47 $- I , . . 

91. Pa.—Jadwm v Bell, 165 A. 511, 

1,0 { 8 Paj.Super. ,543. , M 

92. N.T.— r M}ch^els y. phaw, 12 

■$end.' 587. fi ’ , , , . 

&3. Ky—Bennett v Bell. 46 SW. 

‘ Vot, 2</ Ky.'Li. >3<M' <•' ’ ir ‘ <*' 



80 C. J. S. SHERIFFS AND CONSTABLES §§ 155-156 


alent to an averment that the writ was legally di¬ 
rected to defendant, and that a lawful judgment 
was rendered thereon 94 

§ 156. Plea or Answer, and Subsequent 
Pleadings 

a Plea or answer 
b. Replication or reply 
c Rejoinder 

a. Plea or Answer 

(1) In general 

(2) To charges of particular defaults or 

misfeasances 

(1) In General 

Where, in an action against a sheriff or constable, a 
good cause of action is sufficiently alleged in the plaintiff's 
pleadings, the defendant must, by a proper plea or an¬ 
swer, raise an issue to make available any defense to 
which he may deem himself entitled. Where warranted 
by statute, a plea alleging the taking and return of an 
indemnity bond and notice to the plaintiff thereof sftouPd 
not be rejected, and, if the officer seeks to justify un¬ 
der process, such justification should be specially pleaded. 

In an action against a sheriff or constable, de¬ 
fendant must, by a proper plea or answer, raise an 
issue to make available any defense to which he 
may deem himself entitled, 95 or, if the complaint 
is insufficient to state a cause of action, he must 
interpose a demurrer thereto. 96 Where an action 
against a sheriff or deputy sheriff falls within one 
of the classes of actions enumerated m a statute 
providing for less stringency in pleading in certain 
suits, he is entitled to the benefit of the statute, 97 
even though he has taken indemnity. 98 Also, when 
a sheriff is sued, he is held to no greater diligence 
in pleading than a private individual, 99 and a default 
by him will be set aside and an answer permitted 
where the circumstances are such that it would be 


proper to grant such indulgence to an individual. 1 

Indemnity . In jurisdictions wherein it is pro¬ 
vided by statute that the taking of an indemnity 
bond and the return thereof to the office of the 
clerk of court shall bar an action by a claimant of 
property against the officer, a plea alleging the 
taking and return of an indemnity bond and notice 
to plaintiff thereof should not be rejected 2 where the 
return was made before the action was begun, 3 
even though after the time provided by statute 4 

Limitations. Where the statute provides that ac¬ 
tions against sheriffs for any act m their official ca¬ 
pacity shall be brought within three years after the 
cause of action shall have accrued, a plea in such 
action of “Not guilty within three years” is bad on 
a special demurrer for not following the terms of 
the statute, 6 although it might be good on general 
demurrer. 6 

Justification under office. Where defendant in an 
action for an alleged wrongful act seeks to justify 
under his office, he must, m his pleading, show a 
good title to such office. 7 

Justification under process . Where an officer 
seeks to justify under process, such justification 
must be specially pleaded, 8 and the plea must set 
forth matters which, if true, will bar the .action. 9 
In order to conform to this rule the plea should 
substantially describe the process, 10 state the facts 
relied on to justify the acts done under it, 11 and al¬ 
lege, where a seizure of property is complained of, 
that defendant in the process had some interest in 
the property seized subject to seizure, 12 or that the 
property was subject to the process; 13 but it is 
not necessary to state that defendant sold the prop¬ 
erty levied on 14 Where the officer seeks to justify 
under mesne process, he must aver the return there¬ 
of, 15 or show some legal excuse for not returning 


34. Conn.—Case v. Humphrey, 6 
Conn. 130. 

35. Answer held sufficient against 
demurrer 

Ind*—Hall v Smith, 176 NE 558, 92 
IndApp. 509 

2>enlal held demurrable as conclusion. 
JCy—West v Crlscillis, 46 S.W.2d 
1082, 242 Ky. 549. 

36. Speaking* demurrer 

Pefendant is not permitted to in¬ 
terject a statement of facts m the 
•nature of a speaking demurrer — 
win v Bell, 165 A 511, 108 Pa Super 
543.' . ' • J i /« 

-' ■ < ., 

37. N.Y—Hull v. South worth, 5 

"Wend.’ 265. * " " ■ 1 ' ‘ r '* 

36. ( K.Yr-lIuU y. ^South^o^th, si£ 


99. Utah—Cutler v Haycock, 90 P 
897, 32 Utah 354. 

1. Utah—Cutler v Haycock, supra 

2. W.Va—Balisle v Johnson, 88 S. 
E 1068, 78 WVa. 340. 

Indemnity as protection for officer 
and sureties on official bond see su¬ 
pra § 133. 

3. WVa—Balisle v Johnson, supra. 

4. W-Va—Balisle v: Johnson, supra 

5. N.Y —Fisher v. Pond, 2 Hill 338 

6. NY —Fisher v. Pond, supra, 

7. ill—Case v. H$il, 21, ,Ill. 63£. 

57 C J p 957 note 41. 

8. ’N ID—-MacLaren v Kramer’ 144 
t MW. 85, 2 p NO, 244. ^0 L.^A,2)*. 

fl, 714 - ’ ' " 

5Z C.J p, 957 note 43. , 


9. Ala.—West v. Hayes, 23 So. 727, 
120 Ala. 92, 74 Am S R 24—Mc- 
Aden v Gibson, 5 Ala 341. 

10. Ala—Gillespie v McCleskey, 49 
So 362, 160 Ala 289 

57 C J p 958 note 45 

11. Tenn—Kelly v. Fritz, ll,Heisk* 

7. 

12. Or—Howard v. Conde, 30 P 454, 
22 Or,- 581. 

57 C J p 958 note 47 

13. Ala—West v Hayes, 23 So. 727, 

’ 120 -Ala 92, 74 Am S R 24. 

57 C J p 958 note 48 

14. ' l^o.—BUrton v. Sweaney, 4 Mo 
1 

15. ' i£.la —McAden v Gibson, 5 Ala. 

, ( i341.. r „ i 

k‘1 C.J 1 . p 958' note 52. 
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it, 16 unless the action is brought before return 
day. 17 It has been held that, where a sheriff justi¬ 
fies under a writ of execution, it is not necessary to 
allege that a judgment was rendered m the case m 
which the execution issued, 18 or to set out the 
judgment; 19 but, as against a stranger to the writ, 
it has been held necessary to allege a valid judg¬ 
ment, as discussed infra subdivision a (2) of this 
section. 

Cure by verdict. A defect or informality in an 
answer stating a defense may be cured by ver¬ 
dict 20 

(2) To Charges of Particular Defaults or 
Misfeasances 

The rule that, where a good cause of action is suf¬ 
ficiently alleged in the plaintiff's pleadings, the defend¬ 
ant must, by a proper plea or answer, raise an issue to 
make available any defense to which he may deem him¬ 
self entitled has been applied to the pleas and answers 
of sheriffs and constables to charges of various defaults 
or misfeasances 

In an action for not levying an execution on a 
particular lot of land pointed out by plaintiff m exe¬ 
cution, a plea that, after return of such execution, 
plaintiff sued out another execution on the same 
judgment, which was, by his direction, levied on 
other property, is bad where it does not allege what 
disposition was made of the property under the 
levy. 21 

Wrongful levy or seizure . In an action for a 
wrongful attachment of exempt property, a waiver 
of exemption must, if relied on as a defense, be 
specially pleaded; 22 but, where it is not intended 
to plead a waiver, the answer should be confined to 
denials. 23 

Where an officer seeks to justify his seizure and 
possession of attached property as against a stranger 
to the writ who claims it, he must allege all the 
facts necessary to support the writ, 24 including the 
existence of a debt in favor of the attachment 


plaintiff against the attachment defendant. 25 If 
the seizure was under final process, the sheriff must 
plead that the property was taken under a valid 
execution 26 and judgment 27 A plea alleging that 
the property was taken under an execution as the 
proper goods and chattels of the execution defendant 
is bad, as it does not traverse that plaintiff was the 
owner , 28 and in trespass de boms against a sheriff, 
a plea that the goods belonged to a third person, 
and were taken by virtue of an execution against 
him, has been held bad, as amounting to the gen¬ 
eral issue 29 Where the sheriff relies on the fact 
that a sale, mortgage, or pledge by the debtor to 
plaintiff was fraudulent, the fraud must be special¬ 
ly pleaded 30 In an action to recover the possession 
of property seized under attachment against a per¬ 
son in whose possession the property was, it is not 
necessary for the sheriff to plead want of notice and 
demand from plaintiff. 31 In an action on an in¬ 
demnifying bond it has been held that an answer 
denying plaintiff's ownership of the property is de¬ 
fective, if it fails to negative his ownership of any 
part thereof. 32 

In a plea of justification by an officer for taking 
property in satisfaction of a rate or tax imposed 
by an incorporated aqueduct company, it has been 
held sufficient to aver that by the act of incorpora¬ 
tion the original proprietors were declared a body 
politic and corporate m fact, if such were the terms 
of the act, without averring the organization of the 
company. 33 

Improper sale or removal of property . In an ac¬ 
tion by an owner of chattels leased to a third per¬ 
son against an officer for selling them under an 
execution against the lessee, a plea that the officer 
sold only the right, title, and interest of the lessee 
and that plaintiff has not sustained, and will not 
sustain, any damages by reason of the sale is 
good 34 

LosSj release , or conversion of property\ A plea 


16. Ala—McAden v. Gibson, 5 Ala 
341, followed in Kirksey v Dubose, 
19 Ala 43. 

17. Vt.—Brings v Mason, 31 Yt 433 

18. Ala.—Shepherd v Nabors, 6 Ala 
631 

19. Mo.—Burton v Sweaney, 4 Mo 

1 . 

57 C J. p 958 note 56. 

20. Mass.—Wheeler v. Train, 3 Pick 
255 

21. Ark.—Lawson v State, 10 Ark. 
28, 50 AmD 238 

22. Minn—Murphy v Sherman, 25 
Minn 196 

Pa—Cortelucci v. Benz, Com PI, 54 
Montg Co 209. 


23. Colo—Smith v Pueblo Mercan¬ 
tile, etc, Assoc, 260 P. 109, 82 Colo 
364 

24. Or.—Bankers’ Discount Corp v. 
Noe, 242 P 610, 116 Or 570. 

57 C J. p 958 note 64. 

25. Idaho —Beckstead v. Griffith, 83 
P. 764, 11 Idaho 738. 

57 C J p 958 note 65. 

26. Okl.—Masters v. Teller, 56 P 
1067, 7 Okl. 668 

27. Okl—Masters v Teller, supra 

28. Ky—Harris v. Paynes, 5 Litt 
105. 

Mo —Barley v. Cannon, 17 Mo. 595. 
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29. N Y —Bro^n v. Artcher, 1 Hill, 
266 

30. Tex.—Merchants' Nat Bank v. 
Barker, 28 S W. 698, 8 Tex.Civ App. 
332 

Wis—Norton v, Kearney, 10 Wis. 
443. 

31. Cal—Killey v. Scanuell, 12 Cal. 
73. 

57 C J. p 959 note 71. 

32. Ky. —Harris v. McClure, 52 S 
W. 941, 21 Ky.L. 686 

33. NY—Beekman vr. Traver, 20 » 
Wend 67 

34. N J.—Graffiin v. Jackson, 40 N. „ 
JLaw 440. 
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or answer in an action for the loss, 35 wrongful re¬ 
lease, 36 or conversion 37 of property by a sheriff or 
like officer will not be upheld unless it contains 
proper and sufficient allegations. 

Failure to produce or deliver property or pay over 
money In an action for failure to have attached 
property forthcoming to satisfy execution, a plea 
averring generally that the property had been ap¬ 
propriated m the manner prescribed by law in satis¬ 
faction of prior attachment liens is insufficient 38 
Where, in an action to recover money from an of¬ 
ficer, the complaint alleges that defendant refused 
to pay plaintiff the money, and wrongfully retains 
and still holds the possession thereof, and the an¬ 
swer merely contains a denial “that defendant 
wrongfully retains or holds possession” of the sum 
or any part thereof, such denial operates merely 
to deny the “wrongful” possession 39 and constitutes 
an admission of possession. 40 On the other hand, in 
an execution sale, the purchaser's action against 
a sheriff for failure to deliver goods purchased, an 
answer denying that the sheriff “has failed and 
neglected, or failed or neglected, or refused, m any 
manner or at all, to deliver,” is a sufficient denial 
of failure to deliver, 41 and an admission in the an¬ 
swer that actual possession was not delivered is 
not fatal where the answer declares that the prop¬ 
erty was not capable of manual delivery. 42 

False return. Where an action against a sheriff 
is for damages for a false return of an execution 
issued by plaintiff, an answer merely alleging the 
issuing of prior executions by other creditors 
should be stricken, where it does not aver that the 
prior executions had been or could be levied on the 
debtor’s property, or that the property was exhaust¬ 
ed by a sale under such prior executions. 43 

Escape. In an action for the escape from custody 
.of a person arrested on a process for contempt, it 


is essential to the sufficiency of the answer that it 
contain averments amounting to a distinct allegation 
that the alleged escape was made without defend¬ 
ant’s consent. 44 Where a declaration alleges the 
escape to have been in September, and the sheriff’s 
pleas allege that the debtor was m custody in April, 
and admit that he has not been in custody subse¬ 
quent to that time, it appears with sufficient certain¬ 
ty, on general demurrer, that the escape mentioned 
in the plea is the same escape for which the action 
was brought 45 

b. Replication or Reply 

A reply or replication is not proper or necessary 
where the officer's plea or answer is merely a denial or 
amounts to a denial, and a new assignment may or may 
not be necessary according to the pleadings already filed 
in the particular case. 

A reply or replication is not proper 46 or neces¬ 
sary 47 where the officer’s plea or answer is merely 
a denial, or amounts to a denial, of plaintiff’s cause 
of action. A new assignment may, 48 or may not, 49 
be necessary according to the pleadings already filed 
in the particular case. Where a reply or replication 
is filed, it must be sufficient in contents. 50 

c. Rejoinder 

Where the defendant in trespass Justifies on the 
ground that he acted under the command of a lawful 
officer serving a warrant, and the replication sets forth 
that such officer had not qualified and, therefore, had 
no authority, a rejoinder that the officer was such de 
facto, and that the defendant believed him to be such 
de jure, is sufficient. 

Where defendant in trespass justifies on the 
ground that he acted under the command of a law¬ 
ful officer serving a warrant, and the replication 
sets forth that such officer had not qualified and, 
therefore, had no authority either to act himself 
or to compel defendant to act, a rejoinder that the 


'35. Vt—Perkins v Gibbs, 29 Vt 
343 

57 C J p 959 note 76 

36. Ill—People v. Snow, 250 Ill App 
170. 

37. Iowa—Hanson v Carl, 207 NW 
579, 201 Iowa 521 

57 C.J p 959 note 78 

38. Conn.—Jordan v. Gallup, 16 
Conn 536 

57 C.J. p 959 note 79 

39. Mont.—Tank v. Bordeaux, 74 P. 
77, 29 Mont 74 

.40. Mont —Tank v. Bordeaux, supra. 

41. Cal—Dreisbach v. Braden, 181 
P. 262, 40 Cal App. 407. 


42. Cal —Dreisbach v. Braden, su¬ 
pra 

43. N T —Johnson v Reilly, 59 
HowPr 354. 

44. NT—Loosey v Orser, 17 NT. 
Super 391 

45. N T —Powers v. Wilson, 7 Cow. 
274 

46. N J —Graffin v. Jackson, 40 N. 
J Law 440 

Failure to reply not an admission. 

Where the complaint in an action 
against a sheriff to recover property 
taken by him on attachment averred 
that plaintiff owned and was entitled 
to possession of the property in ques¬ 
tion, and the answer denied the av¬ 
erment, and set up that, at the time 

375 


of the levy for the wrongful making 
of which defendant was sued, the 
property was possessed and owned by 
a third person, such averments were 
not new matter which was admitted 
by failure to file a replication — 
Woodworth v Knowlton, 22 Cal 164. 

47. Ohio—Long v. Hoban, 7 Ohio 
Dec, Reprint, 688, 4 Cine L.Bul. 986 

57 C J. p 960 note 96 

48. Conn—Soudant v Wadhams, 46 
Conn 218. 

57 C J p 960 note 97. 

49. Vt—Perry v. Carr, 42 Vt. 50. 

57 C J. p 960 note 98 

50. N J —McWilliams v. King, 32 N. 
JLaw 21. 

57 C.J p 960 note 99. 
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officer was such de facto, and that defendant be¬ 
lieved him to be such de jure, and, therefore, might 
lawfully submit to his command, is sufficient. 51 

§ 157. Amendment of Pleadings 

General rules governing the amendment of the 
pleadings have been applied in an action against a 
sheriff or constable, and as a general rule the court 
may in its discretion permit the pleadings to be amend¬ 
ed where such course appears proper. 

General rules governing the amendment of plead¬ 
ings, as discussed m Pleadings §5 275-282, have been 
applied m an action against a sheriff or constable 52 
As a general rule, the court may in its discretion 
permit the pleadings to be amended where such 
course appears proper, 53 or may refuse to allow an 
amendment which would in its opinion cause in¬ 
justice 54 or be otherwise improper, 55 or unneces¬ 
sary, 56 or strike out an improper amendment previ¬ 
ously made. 57 Where, m an action against a sher¬ 
iff for levying on property claimed by plaintiff un¬ 
der process against another, the indemnitors of the 
sheriff are brought m or substituted as defendants, 
as discussed supra § 153, it is not necessary for 
plaintiff to amend his complaint so as to show the 
nature of their liability. 58 

§ 158. Issues, Proof, and Variance 

a. In general 

b. Under general issue or denial 


a. In General 

The proof adduced In an action against a sheriff or 
constable must be within the issues presented, relate to 
the matters set up in the pleadings, and conform to and 
support, or at least not be materially variant from, the 
pleadings of the party by whom it is introduced, although 
sometimes the pleading or evidence of the defendant 
renders It proper for the plaintiff to introduce evidence 
of a matter not pleaded by him. 

The proof adduced in an action against a sheriff 
or constable must be within the issues presented, 59 
relate to matters set up m the pleadings, 60 and con¬ 
form to and support, 61 or at least not be materially 
variant from, 62 the pleadings of the party by whom 
it is introduced or sought to be introduced. Some¬ 
times, however, the pleading or evidence of de¬ 
fendant renders it proper for plaintiff to introduce 
evidence of a matter not pleaded by him, 63 the 
fact that plaintiff disproves a defense not made can¬ 
not prejudice defendant, 64 in an action to recover 
from a sheriff the amount received on a sale of 
property under execution, an order of court fixing 
the compensation of a special • custodian in ac¬ 
cordance with a statute providing that the court 
shall allow such compensation is admissible without 
being specially pleaded, 65 and an immaterial vari¬ 
ance is not fatal 66 The material allegations of 
the complaint or petition must be proved as laid, 67 
unless such allegations are admitted by the an¬ 
swer; 68 but such proof is not necessary as to al- 


51. Conn.—Soudant v. Wadhams, 46 
Conn 218 

52. NH—Grafton Bank v. White, 17 
NHL 380. 

Where demurrer to answer is sus¬ 
tained, sheriff is entitled to amend if 
he so desires, and, if the demurrer is 
erroneously overruled on correction 
of the error, he should likewise be 
permitted to amend—West v Cns- 
cillis, 46 S W 2d 1082, 242 Ky 549. 
Amendment after action barred 
In an action against a sheriff for 
conversion, where the petition al¬ 
leged that the levy of the execution 
was by him as sheiiff, an amendment, 
filed after an action was barred, 
which alleged that the levy was made 
by a deputy sheriff, acting by author¬ 
ity of the sheriff, did not state a new 
cause of action—-Herring v Patten, 
44 S.W1 50, 18 Tex.Civ.App 147 

53. Colo—Buddee v Spangler, 20 P 
760, 12 Colo. 216. 

57 C.J P 961 note 5. 

54. N.H,—-Redding v. Dodge, 59 NH 
98. 

NY—Roessel v. Rosenberg, 30 NY, 
S. 812, 10 Misc. 38. 

55. Mont—-Palmer v. McMaster, 25 
P. 1056, 10 Mont 390 

Vt—McCutcheon v Leonard, 39 A 2d 
348, 114 Vt. 38. 


56. Pleading confusion of goods 

In action for conversion, denying 
defendant's motion to amend answer 
so as to plead the doctrine of confu¬ 
sion of goods was not error, since the 
doctrine as applied to the facts was 
merely one of evidence and defend¬ 
ants could take advantage thereof by 
questioning the sufficiency of plain¬ 
tiff’s proof to identify the property 
in question —Smith v Armstrong, 
166 P 2d 793, 118 Mont 290. 

57. Ga—Battle v. Ricks Lumber 
Co, 144 S.E 919, 38 Ga.App 621 

57 C.J p 961 note 8 

58. Minn,—Richardson v McLaugh¬ 
lin, 57 NW 210, 55 Minn. 489 

NY—Poole v Ellison, 9 N.Y S. 171, 
56 Hun 108 

59. Ala—Grace v Wooley, 153 So 
659, 26 Ala App 83 

57 'C.J p 961 note 20. 

Proof of fraudulent conveyance 
Where a conveyance has been made 
in fraud of creditors, and an execu¬ 
tion levied as if there had been no 
conveyance, the sheriff who is sued 
for conversion by virtue of such exe¬ 
cution may prove under a denial of 
the grantee's title that the convey¬ 
ance was fraudulent —Strong v 
Strong, 140 P s .2d 386, 22 Cal 2d 540. , 

376 


60. Minn—Johnson v Gerber, 130‘ 
NW 995, 114 Minn 174. 

57 C J p 961 note 21. 

61. Ala—Griffin v. Ganaway, 6 Ala 
148 

57 C J p 962 note 22. 

62. Mo —State v Martin, 77 Mo 
670 

57 C J. P 962 note 23. 

63. N.Y—Bowe v. Wilkins, 11 N.E 
839, 105 NY 322. 

57 C.J p 962 note 24. 

64. C41.—Paden v Goldbatim, 37 P, 
759, 4 Cal Unrep.Cas 76. 

65. Colo.—Blyth v. People; 66 P. 
680, 16 Colo App. 526 

66. Ala—Ewton v McCracken, 64 
So 177, 9 Ala App 619. 

57 <C J. p 962 note 27. 

67. Ala—-Walker v Graham, 172 So 
655, 233 Ala. 539. 

Fla—Malone v Howell, 192 So 224, 
140 Fla. 693 

Miss—W. T Rawleigh Co V Hester, 
200 So , 250, 190 Miss 329. 

Mont.—Reagan v Armstrong, 165 P. 
2d 1004, 118 Mont 273. 

57 C J p 962 note 28. 

68. Ala.—Smith v Kaufman, 14 So., 

Ill, 100 Ala. 4Q8. , 
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legations which are merely surplusage. 69 A sheriff 
is not bound to prove all the facts set up m his 
defense if he proves enough to relieve him of 
legal liability; 70 and, where indemnitors, who have 
been made parties at the instance of the sheriff, have 
not answered his cross action, it is not necessary for 
him to put the indemnity bond m evidence to entitle 
him to judgment over against the indemnitors as 
by default 71 

b. Under G-eneral Issue or Denial 

Under the general issue or general denial it has been 
held that the defendant cannot show in evidence matters 
tending to excuse or justify merely, and not to disprove, 
the act or default complained of, but there is also au¬ 
thority to the contrary. 

Under the general issue or a general denial it 
has been held that defendant cannot show m evi¬ 
dence matters tending to excuse or justify merely, 
and not to disprove, the act or default complained 
of, 72 unless, where such is the practice, notice has 
been given that defendant intends to show such 
matters, 73 but there is also considerable authority 
to the contrary. 74 At any rate, evidence tending 
merely to mitigate the damages, but not to justify 
the trespass complained of, is admissible under the 
general issue; 75 and evidence which refutes plain¬ 
tiff’s allegations 76 or evidence, 77 or both, 78 is ad¬ 
missible under .a general denial. 

§ 159. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

Van6us presumptions have been held to exist, or 
not to exist, in actions against sheriffs or constables or 
their indemnitors. 


The presumption of law that public officers have 
done their duty is generally applicable to sheriffs 
and constables and their deputies and assistants, as 
discussed in Evidence § 146 c; but such presumption 
will not be indulged as to the acts of one officer 
where the effect thereof would be to put another of¬ 
ficer in default. 79 Where an officer is sued on the 
ground that he exceeded his authority, it is not to 
be presumed that he was justified by extraordinary 
circumstances; 80 and all presumptions are against 
an officer suppressing process of the court m his 
hands. 81 It will be presumed that proper steps 
were taken by the moving parties to secure proc¬ 
ess and place it in the hands of the sheriff; 82 that 
an officer acted legally 83 and m good faith 84 m mak¬ 
ing an attachment; that property on which a sher¬ 
iff levied an execution was liable to the process, 85 
that the statements m his return are true; 86 that 
he exercised proper care in respect of property m 
his official custody, 87 and that he properly applied, 
disbursed, or paid over money which came into his 
hands. 88 It is also presumed that a sheriff or con¬ 
stable knows his duty, 89 and, hence, when he is 
shown to have been guilty of misconduct, the pre¬ 
sumption arises that his act was willful 90 In an ac¬ 
tion against a sheriff for not executing process, if a 
writ of sequestration is proved to have issued, the 
presumption is that the citation also issued as 
prayed for in the petition. 91 

Where a sheriff, who has attached goods on 
process against a fraudulent vendee* refuses; on de¬ 
mand by the vendor, to ddiver the goods, without 
requiring any evidence of the vendor’s title, or 
expressing any doubts concerning it, the jury, in 
an action of trover by the vendor, may presume a 
waiver by the officer of any information on the 


69. Wash.—Marshall v. Chapman’s 
Estate, 195 P 2d 656, 31 Wash 2d 
137. / 

57CJ P 963 note 30. 

70. Me—Clark v Foycroft, 6- Me 
296, 20 AmD 309 

67 C J. p 963 note 31 
71- Tex.—Davis v. Bingham, Civ. 
App, 33 SW 1025 

72. tfex —Reilly V. Lewis, Civ App , 
47 SW 552. 

57 C.J. p 963 no'te SjJ ' 

73. Mich—'Wait v,\Kellogg, 30 NW. 
80, 63 Mich ' 138. 

67 C J. p 963 riote 1 841 ’ ' 1 

„74. N J—Hall v., Snowhill, 14 N.J. 

‘ 'Law 5Si ' ' 

ST CJ. p ’963 nofie tyj' ’ 

75. ' Vt—Collins y. P^kms, 31 Vt. 
624, 

. * i,j v ,f / “TR*, M'"» > . nt 

76. N^V.-^-Saunders Vi Reilly, 12 3ST. 
V, U*,«170*a05.NjSr^ljai^6 AnuR. 472U* • 


77. SD —Karlen v. Trebble, 189 NT- 
W. 519, 45 SD 570. 

78. Kan—Phelps v. Skinner, 65 P. 
667, 63 Kan. 364 

57 <3 J. p 963 note 39 

79. Tex —Brown v Wallis, Civ App , 
101 SW 1068. 

57 C J p 963 note 44 

80. Mich.—Stilson v Gibbs, 40 Mich. 
42. 

81. N J —Stout V Hopping, 6 N\J 
’ Law 125 

82. Ind—Hall .v. Smith, 176 NE 
j '558, 92- Ind App. 509 

Affidavit for attachment 

It. must be presumed tl^at affidavit 
for attachment not,set out was prop¬ 
er—Hall v Smith, 176 NE 558, 1 921 
Ind App.* 509. »!.»<’’, .n/ .*j 

83. Ind—Hall v Smith, supra' r j 
Fa.i—C common wealth vs. .FflaumeCr, U6! 

PaDist. & Co. 19C8i , t :.i ' 

m 


84. Ark—Bndwell v. Anderson, 156 
S W 2d 231, 20$ Ark 69 r 

Yt—Mullen v. Sherman, 37 Vt 493. 

85. Ala—Newcomb Bros. Wall Pa¬ 
per Co v Wiggins, -7-8 So 905, 201 
Ala 551 

57 C J. p 963 note £8. - j, 

86. La —Lay v. ' Boyce, ' 3 La Ann. 
622 

87. Me—Mills v Gilbreth, 47 Me. 
220, 74 Ani J>. 487 

88. Va—garrison v Garnett, 34 S 
E ’612, 97 Va 697 

57 C J P 964 note 51. 

89. dal.—Chapman v. Thornburgh, 

, „ 17 ( ^1., 8^, 76 ( Am D 571. 

90. Cal —Chapman v. Thornburgh, 
f , r j9jjUBra» 

91- La—Dupuy v. Barlow, 4 Mart., 
N<S, 239. 
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subject. 92 It will not be conclusively presumed 
that a prisoner was injured by the arresting officer 
where he was unhurt when arrested by defendant 
and injured when brought into court the following 
day m defendant’s custody, 93 if a prisoner re¬ 
turns after a voluntary escape, the affirmation of 
the recaption by plaintiff m execution, so as to de¬ 
stroy his right of action against the sheriff for the 
escape, will not he presumed, 94 where an officer 
who has attached a horse and wagon is seen driving 
them, there is no presumption that such use is un¬ 
lawful; 95 and in an action against a sheriff for 
failure to return an execution, it will not be pre¬ 
sumed without any allegation to that effect that he 
failed to pay over the money collected under the 
writ 96 

Ownership In an action by a mortgagor against 
a sheriff for damages for having sold the mortgaged 
premises without giving due notice of sale, it will 
be presumed that the mortgagor was the owner of 
the premises at the time the mortgage was execut¬ 
ed, 97 and in an action against an officer for neg¬ 
lect to seize property in a debtor’s possession, it 
may be presumed that such property belonged to 
the debtor. 98 

Sufficiency of property to satisfy debt. Where 
an officer has failed to return an order for the sale 
of attached property, it will be presumed that the 
property was sufficient to satisfy the debt; 99 but, 
where, m an action for failure to levy sufficient 
property to satisfy the debt, plaintiff showed that 
the debtor possessed at the time of the levy property 
other than that levied on, without proving that such 
omitted property was substantially sufficient to sat¬ 
isfy the balance due, the court may not indulge a 
presumption that it was of such value. 1 

LosSj injury, or damage . Plaintiff in an action 
is presumed to have been injured by the failure of 
an officer to levy an attachment or execution on 


property in defendant’s possession, 2 as well as by 
the failure of the officer to return an execution, 3 
or make the money, 4 within the time prescribed by¬ 
law. A like presumption will be indulged where the 
officer, after making a levy, left the property in de¬ 
fendant’s possession without taking a bond and sub¬ 
sequently it could not be found. 5 The failure of a 
sheriff to execute bail process in a trover case is 
presumed to have damaged plaintiff to the extent 
of the final money judgment recovered by him 
against defendant in the action 6 Where a sheriff 
allowed a debtor arrested on civil process to escape, 
the presumption is that the creditor lost the entire 
debt thereby. 7 

Where indemnity was given to a sheriff for the 
purpose of inducing him to levy on certain property, 
the presumption is that the indemnitors thereby- 
made themselves parties to the trespass 8 Where 
a sheriff holds two executions against the same 
debtor, on one of which he has received an indem¬ 
nifying bond, and he levies and sells the property 
levied on, and an action on the bond is brought by 
a claimant of the property, it will be presumed, 
m the absence of evidence to the contrary, that 
the sheriff sold the property under the execution 
for which he was indemnified, rather than under 
that for which he had no indemnity. 9 

b. Burden of Proof 

In an action against a sheriff or constable or hia 
deputy for an official default or misfeasance, the burden 
rests on the plaintiff to make out his case, but, where 
the officer admits the act or omission complained of and 
seeks to justify it, he assumes the burden of proof as 
to the matters relied on in justification, and the burden of 
proof also rests on him where he sets up affirmative de¬ 
fenses resting on matters peculiarly within his knowledge. 

In an action against a sheriff or constable or his- 
deputy for an official default or misfeasance, the 
burden rests on plaintiff to make out his case, 10 
and show the extent of the damage suffered by 


92. Conn.—Thompson v. Rose, 16 
Conn 71, 41 Am D 121, 

93- Ark.—McCamey v Wright, 132 
S W . 223, 96 Ark. 477. 

94. N.Y.—Brown v Littlefield, 1 
Wend 398 

95. Yt—Paul v. Slason, 22 Vt 231, 
64 Am.D 75. 

96. Cal—Hoag v. Warden, 37 Cal. 
522 

97. Ind—State v. Leach, 10 Ind 
308 

98- Me —Bradford v. McLellan, 23 
Me. 302 

99. Tex —Ranken v Jones, Civ App„ 
53 S W. 583. 

1- XJS —Farmers’, etc., Bank v. 


Maines, Mich, 183 F. 37, 105 C.C A 
329 

2. Ga—Hicks v Warfield, 78 S.E 
1096, 13 GaApp. 154. 

57 C J p 964 note 65. 

3. Or—Moore v Floyd, 4 Or, 101. 

57 C J. P 964 note 66. 

4. Ga—Hixon v Callaway, 58 S E 
1120, 2 GaApp 678. 

5. Ga—Hicks v Warfield, 78 SE 
1096, 13 Ga.App. 154. 

6. Ga—Houston v Howell, 136 S 
E 474, 36 Ga.App. 330 

7. Ark —Faulkner y. State, 6 Ark. 
150. 

8. N Y.—Pool v. Ellison, 9 NYS 
171, 56 Hun 108. 
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9- WVa—Hartman v. Campbell, 5- 
WVa 394 

10. Ala—Walker v. Graham, 172 So 
655, 233 Ala. 539. 

NY.—Singer v Knott, 142 NE 435, 
237 N Y 110—Jackson v. Comisky, 
62 NYS. 705, 30 Misc 622 
Okl —William Catlm, Inc, v. Nor¬ 
ton, 42 P.2d 819, 171 Okl 390. 
Illegality of proceedings 

Burden of establishing illegality of 
proceedings in action against sheriff 
was on party alleging wrongful act 
complained of.—Hall v. Smith, 176 N. 
E 558, 92 Ind.App. 509 
Hl action for excessive levy, burden 
is on the debtor to show that the 
officer acted oppressively or that he 
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him; 11 but, where the officer admits the act or though he himself filed the complaint 17 
omission complained of and seeks to justify it, 

he assumes the burden of proof as to the matters In actions for particular defaults or misfeasances. 

relied on in justification, 12 and the burden of proof The foregoing rules as to the burden of proof are 

also rests on the officer where he sets up affirma- applicable in actions for* Failure to serve, levy, or 

tive defenses resting on matters peculiarly within otherwise execute process, 18 record an attachment 

his knowledge 13 Where a sheriff or constable lien, 19 or indorse on an execution the date of its 

justifies under his office, it is incumbent on him to delivery to the officer, 29 a wrongful levy on, or 

establish his title to such office, 14 and, if he j'us- seizure of, property, 21 or an unlawful arrest on 

tifies under process, he must produce such process execution, 22 service of a writ of replevin with¬ 
in evidence, 15 but, where he executed a search out taking a bond; 23 loss, 24 release, 25 or wrongful 

warrant which was regular on its face, and was sale of, 26 or a delay m selling, 27 property, a wrong- 

issued by an officer duly authorized to issue it, ful purchase of the property by the sheriff before 

it is improper to place on him the burden of prov- levy, 28 wrongfully, maliciously, and without prob¬ 
ing the truth of the facts set out m the complaint able cause procuring the issuance of a search war- 

on which the search warrant was issued, 16 even rant and for wrongful search thereunder, 29 escape 


intended to do defendant a wrong- un¬ 
der authority of the writ in his 
hands—Bndwell v. Anderson, 156 
S W 2d 231, 203 Ark 69—57 C.J p 
965 note 85 [a] (2). 

11. Me —Jones v Fletcher, 41 Me 
254 

12. Ky—West v. Criscillis, 46 SW 
2d 1082, 242 Ky. 549. 

57 C J P 965 note 75 

13. Ark—Faulkner v State, 6 Ark 
150. 

14. Ky—Calvert v. Stone, 10 B 
Mon 152. 

HI—Smith v Wilson, 43 A 634, 21 
RI 327 

15. N Y —McCune v Peters, 105 N 
YS 896, 54 Misc 165. 

Showing necessary where property 
claimed by person other than de¬ 
fendant in process see supra § 126, 

16. Okl—Kmsley v. Ham, 136 P. 
427, 39 Okl. 623, 46 L R A ,N S., 770 

17. Okl—Kmsley v. Ham, supra 

18. Web —Conway v. Magill, 73 N. 
W 702, 53 Neb. 370 

57 C J p 965 note 82. 

19. Tex —Neville v Miller, Civ App , 
171 SW. 1109 

*57 C J P 965 note 83. 

20. Ala —O r Connor Min , etc, Co v 
Dickson, 20 So 413, 112 Ala 304, 

57 C J p 965 note 84. 

*21. Mont—Smith v. Armstrong, 166 
P 2d 793, 118 Mont. 290. 

57 C J. p 965 note 85. 

Plaintiff has burden of Identifying 
property claimed —Smith v. Arm¬ 
strong, 166 P 2d 793, 118 Mont 290— 
57 C.J p 965 note 85 [a] (5). 

Tiling of mortgage 1 

In mortgagee’s action against sher¬ 
iff for conversion of mortgaged prop¬ 
erty levied on, mortgagee had bur¬ 
den to prove allegation that mort¬ 
gage was duly filed before levy.— 
Consumers Credit Co v Manifold, 
142 P 2d 156, 65 Idaho 238. 


Consideration for transfer 

(1) Where plaintiff purchased 
from one to whom debtor had sold 
property, m action against sheriff 
and his surety for levying execution 
against debtor thereon, burden rest¬ 
ed on plaintiff to prove that he paid 
a valuable and adequate considera¬ 
tion—Sauls v. Leath, 106 So. 133, 213 
Ala 664 

(2) So, in action by wife against 
sheriff for conversion of property 
levied on under execution against 
husband, who had transferred prop¬ 
erty to wife after action against him 
had been commenced, wife had bur¬ 
den to prove fair consideration for 
transfer—Gould v Ellis, 286 N.Y.S. 
422, 247 App.Div 847 

22. N Y —Barhydt v Valk, 12 Wend. 
145, 27 AmD 124. 

57 C J. p 966 note 86. 

23. Me—Dolbier v. Norton, 17 Me 
307 

57 C J p 966 note 87. 

24. Okl—Foster v. Wooley, 220 F 
938, 93 Okl. 53. 

57 C J p 966 note 88 
In an action for the negligent keep¬ 
ing of property levied on, where it is 
proved or admitted that the property 
has been damaged, destroyed, or sto¬ 
len, it becomes the duty of the sheriff 
to go forward with the proof to show 
if he can that proper care in the 
keeping of the property was m fact 
exercised by him —State, to Use of 
Henderson, v Clark, 20 A 2d 127, 2 
Terry, Del., 246, 138 ALR, 704. 

25. Utah —Skid Evans, Inc , v. Pat¬ 
ten, 1 P.2d 959, 78 Utah 116. 

57 C.J. p 966 note 89. 

Third person’s ownership 

(1) The burden rests on the sher¬ 
iff to establish that the property re¬ 
leased was owned by a third person. 
Iowa.—Wadsworth v Walliker, 45 
Iowa 395, 24 Am R 788 
Neb—Miller v. Crosson, 267 NW. 

145, 131 Neb 88 
| 57 C.J p 966 note 89 [a] (3). 
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(2) This is true at least where the 
property is released without comply¬ 
ing with statutes relating to a trial 
of the right to seized property.—Mil¬ 
ler v Crosson, supra 

26. Cal —Bone v Trafton, 159 P 
819, 31 Cal App 30 

57 C.J. p 966 note 90 
Sale of property belonging to anoth¬ 
er 

In an action against an officer for 
the sale of plaintiff's property under 
an execution against another, the 
burden of proof is on plaintiff where 
the property was in possession of the 
execution defendant and his posses¬ 
sion was apparently exclusive, but, 
where plaintiff in trespass derived 
title from a judicial sale, the rec¬ 
ord of which is put m evidence, the 
burden is then cast on the officer.— 
Berwald v. Ray, 8 Pa.Super. 365, 43 
Wkly.N C 217. 

Sale in. wrongful collection of tax 
One seeking damages for sale of 
goods m wrongful collection of sales 
tax had burden of proving that no 
assessment of sales was made, or 
that assessment was not made m 
good faith, or that governing statute 
was not complied with —Rigby v. 
Stone, 11 So.2d 823, 194 Miss 775, 
affirmed m part and reversed in part 
on other grounds 13 So.2d 230, 194 
Miss 775. 

27. Va—Fisher v Vanmeter, 9 
Leigh 18, 36 Va. 18, 33 Am D 221. 

57 C J. p 966 note 91 

28. £ack of prejudice 

Burden of showing that purchase 
did not prejudice creditor rests on 
sheriff—West v. Criscillis, 46 SW. 
2d 1082, 242 Ky 549. 

29. Ala—Walker v Graham, 172 So 
655, 233 Ala 539 

Falsity of affidavit on which search 
warrant was issued must be proved 
by plaintiff—Walker v. Graham, su- 
I pra. 
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of a person arrested on mesne process; 30 wrong¬ 
ful death of a prisoner; 31 injury inflicted by a dep¬ 
uty, 32 failure to pay over money collected on ex¬ 
ecution; 33 wrongful distribution of the proceeds of 
a sheriff’s sale; 34 failure to return process 35 or 
an order of sale; 36 and falsely returning an ex¬ 
ecution nulla bona* 37 The general rules have also 
been applied m an action to impose liability on 
the sheriff for expenditures in excess of budget 
appropriations. 38 

§ 160. Admissibility of Evidence 

a. In general 

b. Documentary evidence 

a. In General 

Any competent and material evidence which tends 
to establish or refute the contentions of either party, or 
to indicate the amount which should be recovered, is 
adrrussible in an action against a sheriff or constable 
or his deputy, but evidence which is irrelevant, imma¬ 


terial, or is otherwise objectionable under the general 
rules of evidence may and should be excluded. 

Provided it is within the pleadings and issues 
made thereby, as discussed supra § 158, any com¬ 
petent and material evidence which tends to estab¬ 
lish or refute the contentions of either party, 39 
or to indicate the amount which should be recovered 
by the successful party, 40 is admissible in an action 
against a sheriff or constable or his deputy, such 
as an action against such officer for a failure to ex¬ 
ecute process, 41 a wrongful levy on, or seizure of, 
property, 42 a release of goods which have been 
seized by the officer, 43 a failure to sell property 
which has been levied on, 44 a wrongful sale, 45 the 
taking of insufficient bail 46 or insufficient sureties on 
a bond, 47 a failure to return an attachment, 48 a 
failure to record an attachment resulting m a loss 
of preference, 49 a false return of process, 50 a false 
arrest, 51 wrongfully, maliciously, and without prob¬ 
able cause procuring issuance of search warrant 


30. NY—Singer v. Knott, 142 NE 
435, 237 NT 110, reargument de¬ 
nied 143 NE 744, 237 NY. 563 

57 C.J. p 966 note 92. 

31. Ark—McCamey v Wright, 132 
S W. 223, 96 Ark 477. 

57 C.J. P 966 note 93. 

32. SC—Staton v. Bell, 170 S E. 
666, 170 S C 395. 

57 C J. p 966 note 94. 

In action against sheriff, it is in¬ 
cumbent on plaintiff to show that, 
when the injury was inflicted, the 
deputy was acting within the scope 
of his authority 

S C —Staton v. Bell, 170 SE 666, 
170 S.C 395 

Tex—Brown v. Wallace, Civ.App., 
101 SW. 1008 

33. S.C.—Thomas v. Yates, 26 S CL. 
179 

57 C J. p 966 note 95. 

34. Pa—Knoell v. Carey, 132 A. 702, 
285 Pa. 498, 140 A. 522, 291 Pa 531. 

57 C J. p 966 note 96. 

35. Neb —Ehlers v Gallagher, 22 N, 
W 2d 396, 147 Neb. 97. 

57 CJ. p 966 note 97. 

Burden is on plaintiff to prove that 
there was property subject to levy 
which sheriff failed to seize and the 
value thereof—Ehlers v. Gallagher, 
22 N.W.2d 396, 147 Neb. 97 
57 Cl. p 966 note 97 [a] (1). 

36. Tex —Ranken v Jones, Civ.App, 
53 SW. 583 

57 C J. p 966 note 98. 

37. NY.—Watson v Brennan, 66 N. 
Y. 621, 

5 7 CJ p 966 note 99. 

38.. Propriety of expenditure 

Sheriff in order to escape liability 
for expenditures made in excess of 
budget appropriations had burden* to j 


prove that expenditures were not 
only reasonable m amount but were 
incurred for things which were indis¬ 
pensably required for discharge of 
governmental functions —Associa¬ 
tion 'Collectors v King County, 76 
P 2d 998, 194 Wash 25. 

39. Ala—Walker V Graham, 172 So 
655, 233 Ala 539 

Conn—Ward v. Green, 11 Conn. 455 
57 C.J. p 967 note 3. 

Conduct prior to arrest 

In action against sheriff and depu¬ 
ty for injuries sustained when tear 
gas gun was discharged during at¬ 
tempted arrest of plaintiff, testimony 
of witnesses concerning activities of 
plaintiff and his sons immediately 
prior to attempted arrest was com¬ 
petent on question whether plaintiff 
committed offense in presence of offi¬ 
cer—Overstreet v. Thomas, Ky, 239 
S W 2d 939 

40. Neh.—Huddleson v. Polk, 102 N. 
W. 464, 70 Neb 492, 100 NW 802, 
70 Neb. 489, 97 NW. 624, 70 Neh. 
483 

57 C J P 967 note ,4. 

41. Wash—Zelinsky v. Price, 36 P. 
28, 8 Wash 258. 

57 CJ p 967 notes 5, 6. 

42. NX>—Janssen v. Kohler, 299 N. 
W 900, 71 NX). 247. 

Testimony that sheriff took indem¬ 
nifying bond was admissible. 

Kan —Bouchey v. Gillilan, 4 P.2d 
412, 134 ,Kan 29 

Okl —Sale v. Shipp, 160 P. 502, 58 
Okl 598. t 
Motive 

Evidence was held admissible > to 
show motive, even though it was 
hearsay as to plaintiff,—Janssen v 
Kohler, 299 NW. 900,,71 N.D. 247. 
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43- N C —Peck v Manning, 5 S E. 

743, 99 NC 157. 

57 CJ p 968 note 7. 

Defendant may introduce evidence 
showing that defendant in the proc¬ 
ess under which the seizure was 
made was not the owner of the goods 
Iowa—Wadsworth V Walliker, 45 
Iowa 395, 24 Am R 788, 2 NW 420, 
51 Iowa 605 

Utah —Skid Evans, Inc, v. Patten, 1' 
P.2d 959, 78 Utah 116 

44. Pa.—Necker v. Sedgwick, 36 Pa. 
Super. 593 

57 C.J. p 968 note 8. 

45. Ky.—Ashcraft v Elliott, 38 S.W. 
1062, 18 KyL 934. , 

57 C J. p 968 note 9. 

46. Mass —Danf orth v. Pratt, 9 
Cush 318 

57 C J p 968 note 10. 

47. Mass—Stern v Knowlton, 67 N. 
E. 86 9, 184 Mass 29. 

57 C J. p 968 note 11. 

48. N J.—-Stout v. Hopping, 6 N J. 
Law 125. 

57 C.J p 968 note 12. 

49. Mass.—Beacon Trust Co. v„ 
Wright, 192 NB. 70, 288 Mass. 1. 

50. Mich—Knopf v. Herta, 130 NW. 
629, 212 Mich 622. , . • 

57 C J p 968 note 13. 

51. Arrest outside jurisdiction 
Acts of deputy sheriffs m arresting 

a man in a Jurisdiction outside that 
in which warrant issued ahd return¬ 
ing with him to jurisdiction issuing 
warrant - were “colore officii," al¬ 
though void and .without legal .au¬ 
thority, and evidence j thereof was 
properly submitted,, to jury m.action 
against sheriff and^such deputies for 
false, arrest—Brake v< Keelj^ig, 299 
N.W. 919, 930 Iowa; 10$8.„ . ^ - 
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and for wrongful search thereunder, 52 or an escape 
of a person taken in custody on mesne process. 53 
Plaintiff may introduce evidence tending to show 
that the officer was actuated by bad faith or malice 
m what he did, 54 while on his part the officer may 
introduce evidence tending to show that he acted 
honestly and m good faith. 55 

On the other hand, evidence which is irrelevant, 56 
immaterial, 57 tends merely to prejudice the jury 
against one of the parties, 58 or is otherwise objec¬ 
tionable under the general rules of evidence 59 may 
and should be excluded in an action against a sher¬ 
iff or constable or his deputy, such as an action 
against such officer for failure to execute process, 60 
a wrongful or illegal levy on, or seizure of, prop¬ 
erty, 61 a release of property from an attachment 
on a claim of exemption, 62 failure to pay over mon¬ 
ey held by a deputy as custodian, 63 a wrongful 
sale of property under an execution, 64 failure to 
file an order of sale, with the return thereon, m 
the clerk’s office, 65 failure to return an execution, 66 
a false return of process, 67 wrongfully, maliciously, 
and without probable cause procuring the issu¬ 
ance of a search warrant and for wrongful search 
thereunder, 68 a wrongful killing by an alleged dep¬ 
uty, 69 or an escape. 70 It is not error to refuse to 


admit certain evidence in bar of the action where 
it is admitted m mitigation of damages and, if be¬ 
lieved, will make the damages only nominal. 71 

In action on indemnity bond, competent evidence 
showing the loss plaintiff sustained is properly ad¬ 
mitted, 72 but it may not be prejudicial error to ex¬ 
clude remote and indefinite circumstantial evi¬ 
dence, 73 or evidence which is competent only for 
the purpose of contradicting a witness. 74 

b. Documentary Evidence 

(1) In general 

(2) Process and return 

(1) In General 

Genera! rules governing the admissibility of docu¬ 
mentary evidence have been apphed in actions against 
a sheriff or constable or his indemnitors. 

Subject to the general rules governing admis¬ 
sion of such evidence, documentary evidence may 75 
or may not 76 be received in an action against a 
sheriff or constable or his indemnitors for an official 
default or misfeasance. Where claimant brings 
trespass against plaintiff m execution, the officer 
making the levy and the sureties on the bond of in¬ 
demnity given the officer, the bond is competent 


52. Plaintiff bad right to show gen¬ 
eral reputation of himself and his 
business m community at time in 
question on issue of probable cause 
for issuance of search warrant.— 
Walker v. Graham, 172 So 655, 233 
Ala 539 

53. Conn—-Hart v. Stevenson, 25 
Conn 499. 

57 C J p 968 note 14. 

54. Tenn —Barton v. Wexler, 10 
TennApp 19 

Tex—Land v Klein, 50 SW 638, 21 
Tex Civ.App 3 

55. Iowa.—Howe v. Mason, 12 Iowa 
202 

Mass—Richmond v Willis, 13 Gray 
182. 

56. N.D.-^-Ward v Gradin, 109 NW. 
57, 15 ND 649. 

57 C.J p 968 note 17. 

57. Miss —Rigby v Stone, 11 So 2d 
823, 194 Miss 775, affirmed in part 
and reversed 'in part on other 
grounds 13 So 2d 230, 194 Miss 775 

N J —Guikl v ■ Efngle, 2tf A 2d‘ 257, 
128 N J Law 2 52, reversed on other 
grounds 28 A 2d 109, 129 NJ'L&w 
03 ’ * *1 / / 

57 C J p 968 note 18. •«' ‘ 

58. Ky.—■Whittir^gto'p . vl Pence, 47 

S.W. $f7, (< ,7, tl 

59., ; Ala,.*r^WaJker-iv r GWLhanv;17‘2 So. 

6 ( 55, 23? Ala* 539 .it „ ■ 

Miss—Rigby , v*,. Stone, [LI *So 2d,-823* 


194 Miss 775, affirmed m part and 
reversed m part on other grounds 
13 So 2d 230, 194 Miss 775 
57 C J p 968 note 20., 

60. Colo—Bartell v. Griffin, 108 P. 
171, 47 Colo 569 

57 C J p 969 note 21. 

61. Iowa—Tubbs v Garrison, 25 IN’. 
W 921, 68 Iowa 44 

57 C.J p 969 note 22 

62. S D —Noyes v Belding, 59 N W. 
1069, 5 SD 603 

57 CJ p 969 note 23. 

63. Cal—-Neff v. Redmond, 202 P. 

. ,925, 54 Cal.App 757*, 

57 C J p 969 note 24 

64. Ky—Whittington v. Pence, 47 
SW 877, 20 KyL. 900 

57 C J p 969 note 25 

05. CaJ—Boyd v. Desmond, 21 P. 

fr 755, 79 Cal 250. 

57 C.J. p 969 note 26 

66. NT—Wehle v Conner, 83 NT. 
,T 231 

57 C J 1 p 969 note 27 
Evidence offered in mitigation of 
damages was inadmissible where 
statute provided for recovery of 
amount of execution —Ditsqh v. 

Finn, 2^2 NW 562, 214 Wis 305 

rt, • * : ,i m 

67. Conn—Gibnay v, Lewis, 36., A 
799, 68 Conn 392. 

5^ fe J fc 9,69 n<Jte 2# r ' u 

68. Ala—Walker v Graham, 172 jSo. 

655, 233 Ala j53t , " 

m 


Refusal to permit testimony as to 
talk in community that law,was be¬ 
ing violated at premises searched 
was not erroneous.—Walker' v. Gra¬ 
ham, supra. 

Questions in nature of call for 
speculative damages were properly 
disallowed—Walker v Graham, su¬ 
pra 

69. U S —Tate v Baugh, C.C A. 
Tenn, 264 F 892 

57 C J. p 969 note 29.' 

70. N J —Gural v Engle, 25 A.2d 
257, 128 NJLaw 252, reversed on 
other grounds 28 A 2d 109, 129 N. 
JLaw 63 

57 CJ. p 969 note 30. 

71. Pa—'Smith v Emerson, 4?3 Pa- 
456 

57 C J. p' 969 note 31. 

72. Ky—Richmond Lumber Co. v 
Butler, 170 SW. 955, 161 Hjy. 344 

73. Ky—Richmond Lumber Co. v* 
Butler, supra. 

74. Ky—Richmond Lumber, Co. v~ 
Butler, supra. 

75. , Al8r—phraser v. Neeley, 72 So¬ 
lis', 196* Ala. 576 

57 CJ p ,9 ( 6p 36. 

76. U S —Farmers’, etc, -Bank v. 
Mames, Mich, 195 F 62, 115 CCA. 

'64<; cerfcioran denied 33 S Ct. 21^ 
226 US 610, 57 L.Ed 380; 

57 CJ p 970 note 37. 
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evidence to connect the sureties with the alleged 
trespass. 77 Where the holder of a note secured by 
chattel mortgages sues an officer for levying on and 
selling the mortgaged chattels under execution 
against the mortgagor, the note is not admissible 
without proof of its execution. 78 

Generally, 79 but not always, 80 the record and 
proceedings m the action m which process issued 
are admissible m an action against an officer for his 
alleged default or misconduct in respect of the ex¬ 
ecution of such process. Whether a judgment, or 
the record thereof, in an action other than the one 
in which the process in question issued is admissible 
depends on the purpose for which it is offered in 
evidence 81 In an action against a sheriff for fail¬ 
ure to return property attached in a prior action 
after dissolution of the attachment it has been held 
that the verdict and judgment in the prior action 
are admissible in evidence. 82 

(2) Process and Return 

In an action against an officer or his indemnitors for 
an official default or misfeasance in connection with the 
execution of process, it is ordinarily proper to admit in 
evidence the process under which the officer acted and 
his return thereon, and writs other than the one in¬ 
volved may be admissible for limited purposes. 

In an action against an officer or his indemnitors 
for an official default or misfeasance m connection 
with the execution of process, it is ordinarily prop¬ 
er to admit in evidence the process under which 
the officer acted, 83 and his return thereon; 84 but 
sometimes the circumstances may call for the ex¬ 


clusion of the process, 85 or the return thereon, 86 
or both 87 Writs other than the one involved may 
be admissible for limited purposes 88 and, even 
though the action is for accepting insufficient sure¬ 
ties, where plaintiff seeks to prove the insufficiency 
of the bond by showing that he brought suit on it 
and had been unable to realize anything therefrom, 
the return of the officer on the execution issued 
therein is admissible 89 

Copies. Where deputy sheriffs had seized prop¬ 
erty in a claim and delivery action, and the clerk of 
the court testified that there were no papers on 
file in the action, it has been held that copies of 
the papers served on defendant are admissible 90 

§ 161. Weight and Sufficiency of Evidence 

a In general 

b. Conclusiveness of officer’s return 
a. In General 

The general rule that the party having the affirmative 
of an issue must establish it by a preponderance of the 
evidence has been applied in actions against sheriffs and 
constables. 

The general rule that the party having the af¬ 
firmative of an issue must establish it by a pre¬ 
ponderance of the evidence has been applied m ac¬ 
tions against sheriffs and constables with respect to 
issues as to whether a deputy was acting officially 
at a particular time; 91 the existence of a judg¬ 
ment, 92 the seasonable delivery of process to an 
officer; 93 the nonservice of a summons or writ; 94 
the ownership of property or money, 95 the bona 


77. Ala—Reeves v McNeill, 28 So 
623, 127 Ala. 176. 

78. Ill—Flynn v. Hathaway, 65 III 
462 

79- Vt—Sartwell v. Sowles, 48 A 
11, 72 Vt 270, 32 Am S R 943. 

57 C.J p 970 note 39 

80. S.D—Smith v Hawley, 66 N.W. 
942, 8 SD 363 

57 C J p 970 note 40. 

Order of discharge of debtor was 
held inadmissible as not material to 
issue.—Gural v. Engle, 25 A 2d 257, 
128 N.J.Law 252, reversed on other 
grounds 28 A.2d 109, 129 N J Law 
63 

81. Wash—Wilcox v Bear, 248 P. 
58, 140 Wash 39. 

57 C J p 970 note 41. 

82. Vt —McCutcheon v Leonard, 45 
A.2d 200, 114 Vt 368. 

83. SD-Karlen v Trebble, 189 N 
W 519, 45 SD 570. 

57 C.J. p 970 note 42. 

84. Iowa—Crawford v Nolan, 34 N. 

W. 754, 72 Iowa 673. I 

57 C.J. p 971 note 43. J 


85. Mo—Adams v Stockton, 151 S 
W 2d 127, 235 Mo App. 1183 

57 C J p 971 note 44. 

86. Mo—Adams v Stockton, supra 
57 C.J. p 971 note 45. 

87. Mo—Adams v. Stockton, supra 
57 C J. p 971 note 46. 

88. Md—Keedy v. Newcomer, 1 Md 
241. 

57 C J. p 971 note 47. 

Allowing writ In prior trover ac¬ 
tion to be introduced in evidence In 
action against sheriff for failure to 
return property attached m trover 
action after dissolution of attach¬ 
ment was not error—McCutcheon v. 
Leonard, 45 A 2d 200, 114 Vt 368 

89. Mass—Carter v Duggan, 10 N. 
E 486, 144 Mass 32. 

57 C J p 971 note 48 

90. SD—Guernsey v Tuthill, 82 N 
W 190, 12 SD. 584. 

91. Tex—Brown v. Wallis, 101 SW 
1070, 100 Tex 546, 12 LR.A.K.S, 
1019 

57 C.J p 971 note 52. 
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92. Ala —Tombeckbee Bank v God- 
bold, 3 Stew 240, 20 Am D 80 

57 CJ p 971 note 53. 

93. NY.—Wilson v Gale, 4 Wend 
623 

94. Colo.—Chetelat v Kelter, 42 P. 
495, 7 Colo App 68 

Philippine —Gonzalez v Banes, 7 
Philippine 158. 

95. Tex—Martin-Brown Co. v. Auld, 
Civ App, 34 SW 1050. 

57 C J p 972 note 56. 

Evidence held sufficient 

(1) In general—Rosander v Knee, 
271 NW. 292, 222 Iowa 1164—57 CJ 
p 972 note 56 [b] (3). 

(2) To show that plaintiff was the 
owner of the property or money in 
dispute 

Ala—Clark v. Austin, 34 So 2d 683, 
250 Ala 407. 

Iowa—Rosander v. Knee, 271 N.W. 

292, 222 Iowa 1164. 

57 CJ. p 972 note 56 [b] (1). 

(3) To sustain finding that plain¬ 
tiff was not the owner—Janssen v. 
Kohler, 299 N.W. 900, 71 N.D. 247. 
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fides of a claim to property; 96 fraud in a transfer 
of property, 97 fair consideration for a transfer 
of property, 98 actual possession of property by 
plaintiff at the time of a seizure thereof, 99 the 
possession of property by an officer, 1 or his exercise 
of dominion over, 2 or conversion of, 3 it; whether 
certain articles claimed to have been levied on were 
merchandise, 4 notice to the sheriff of a claim 
of exemption 5 or of the existence of a mortgage 
on the property seized, 6 whether certain prop¬ 
erty was m fact exempt from seizure and sale on 
execution; 7 whether goods were fraudulently in¬ 
termingled; 8 substantial abuse 9 or excess 10 of his 
authority by the officer; malice 11 or intentional mis¬ 
conduct 12 of the officer m making a levy, or seiz¬ 
ing property, under process, oppression of the offi¬ 
cer in refusing to attach other property instead of 
the property attached 13 or to take a bond in place 
of the attachment; 14 the payment of money to an 
officer to release a levy, 16 negligence in the care, 
custody or removal of the property, 16 or in failing 
to sell it; 17 the existence of debt 18 and that such 


debt is due, 19 the collection or receipt of money 
by the sheriff, 20 a demand on the sheriff for money 
collected by him, 21 a ratification of the officer’s 
disposition of the proceeds of a sale, 22 the execu¬ 
tion and acceptance of a bond, 23 and the exercise 
of reasonable care by the officer in passing on the 
sufficiency of the sureties, 24 the giving of a bond 
by a person to prevent the attachment of his own 
property, 25 the value of property, 26 damage to 
plaintiff from failure to make a return of process ; 27 
whether failure to return an execution was brought 
about by instructions from plaintiff’s attorney and 
failure to give further instructions, 28 the falsity of 
a return, 29 whether a debtor alleged to have es¬ 
caped was m the custody of the officer against whom 
the action for the escape is brought, 30 whether 
the officer had knowledge or good reason to believe 
that prisoners contemplated an assault on another 
prisoner, and took no steps to prevent it; 31 injury 
to plaintiff by reason of the matters complained 
of; 32 and other matters tending, if established, 


(4) To show that property in¬ 
volved belonged to judgment debtor 
Cal.—Burns v Hammel, 162 P. 669, 
32 Cal App 214. 

La—Brookfield v. Neely, 133 So. 529, 
16 La App. 246. 

Evidence held insufficient 

(1) In general—Williamson Mill, 
etc, Co v Valentine, 200 NTS 527, 
206 AppDiv 252—57 C.J. p 972 note 

56 [c]. 

(2) To show plaintiff's ownership 
of offspring of animals transferred 
to him—Gal breath v. Armstrong, 167 
P 2d 337, 118 Mont 299. 

96. Mo.—State v. Steele, 83 S.W. 
1023, 108 Mo App 363. 

97. Cal—Ford v Chambers, 19 Cal 
143 

57 C J p 972 note 58. 

98. Evidence held insufficient 

N.T—Gould v Ellis, 286 N.T S 4 22, 
247 App Div. 847. 

99. Vt—Marcy v. Parker, 62 A 19, 
78 Vt 73 

1. Me—Wetherell v Hughes, 45 Me. 
61 

2. NY —Copley v. Rose, 2 NT 115 

3. NH—Connors v. Dionne, 159 A. 
355, 85 NH 400. 

4. Evidence held insufficient 

Tex—Mara v Branch, Civ.App , 135 
SW 661. 

5. Evidence held to support finding* 
of notice 

Ky—Winstead v. Hicks, 121 SW. 
1018, 135 Ky 154, 135 Am S R 446 

6. Iowa.—Coleman v. Reel, 39 NW 
510, 75 Iowa 304, 9 AmS-R. 484 

57 C.J p 972 note 64* 


7. Evidence held insufficient 

ND—-Hansen v Ross, 217 NW. 657 
56 ND. 496 

8. Mass—Davis v. Stone, 120 Mass 
228. 

9. Evidence held insufficient 

Mass—Keith v Perils, 121 NE 108, 
231 Mass 409. 

10. Me —Edgecomb v. Lawlis, 140 
A 182, 126 Me 550. 

57 C J. p 972 note 68 

Evidence held insufficient to show 
alleged unlawful and excessive levy 
on property of judgment debtor — 
Bridwell v Anderson, 156 S W 2d 231, 
203 Ark. 69. 

11. NH—Ahearn v Connell, 56 A 
189, 72 NH 238 

12. Ala—Ewton v McCracken, 64 
So. 177, 9 Ala App 619. 

57 C J p 972 note 70. 

13. Evidence held insufficient 

Me —Jensen v. Cannell, 76 A. 914, 
106 Me. 445. 

14. Evidence held insufficient 

Me.—Jensen v. Cannell, 76 A 914, 
106 Me 445 

15. N.T — Cafe Union v. Reordan, 84 
NTS 994. 

16. Del —Woodall v. Buckingham, 
Super., 74 A 2d 460 

Ky—Morris v. Bolt, 53 S.W.2d 337, 
245 Ky. 169. 

Evidence held insufficient to sup¬ 
port judgment on ground that officer 
was guilty of negligence in the care 
or custody of the property—Lippel 
& Feit v Horan, 3 N.E 2d 345, 286 

Ill.App. 609. 


17. Ala—O’Bryan v. Webb, 37 So. 
935, 142 Ala 259. 

57 C J p 972 note 74 

18. N C —Johnston v. Donaldson, 4 
N.C 727. 

SD—Howard v Dwight, 66 NW 
935, 8 SD 398 

19. N.C.—Johnston v. Donaldson, 4 
NC 727. 

20. Idaho—Work v. Kinney, 63 P. 
596, 7 Idaho 460 

57 C J p 972 note 77. 

21. Me—Currier v. Brackett, 18 Me. 
59. 

22. Ind—State v Early, 81 Ind 540. 

23. Mass—Carter v Duggan, 10 N- 
E 486, 144 Mass. 32. 

24. Ky —Edwards-Barnard Co. v. 
Pflanz, 73 SW 1018, 115 Ky. 393, 
24 KyL 2296. 

25. Evidence held sufficient 

Cal.—Thayer v. Braden, 150 P. 653, 
27 Cal.App 435 

26. N T —Lapotm v. Cummings, 9 
NT.S 2d 255, 256 AppDiv. 880. 

57 C J p 972 note 83. 

27. Evidence held insufficient 

Neb —Ehlers v Gallagher, 22 N W 2d 
396, 147 Neb. 97. 

28. Evidence held sufficient 

Ark—Burnside v Pendleton, 132 S. 
W 221 

29. N T.—Magne v. Seymour, 5 
Wend 309. 

30. N T —Jackson v. Comisky, 62 N. 
T.S 705, 30 Misc 622 

31. Evidence held insufficient 

Wash—Riggs v. German, 142 P 479, 
81 Wash 128. 

32. Ind.—Magenheimer v. State ex 
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to support or defeat a recovery, 33 shift the burden 
of proof, 34 or indicate the amount which should 
be recovered by the successful party. 35 

Where the sheriff’s indemnitors have been sub¬ 
stituted m an action against the sheriff for the 
wrongful seizure of plaintiff’s property, proof of a 
right to recover against the sheriff will author¬ 
ize a recovery against the substituted defendants, 36 
and, where judgment has been rendered against 
the sheriff in a replevin action, it is conclusive on 
his indemnitors in an action by the owner of the 
property against them 37 

b. Conclusiveness of Officer’s Return 

The return erf the sheriff is conclusive against him, 
and a deputy’s return cannot be contradicted by either 
the deputy or the sheriff, but the return is not conclusive 
in favor of the officer, or against the party seeking to 
hold him liable. 

The return of the sheriff is conclusive against 
him, 38 and he cannot be allowed to introduce evi¬ 
dence contradicting it. 39 Also, a deputy’s return 
cannot be contradicted by either the deputy 40 or 
the sheriff 41 While the return is not conclusive in 
favor of the officer, 42 or against the party seeking to 
hold him liable for an official default or misfeas¬ 


ance, 43 it has been held to be prima facie evidence 
in favor of the officer. 44 

§ 162. Trial 

a. In general 

b. Questions for court and jury 

c Instructions 

d. Verdict and findings 

a. In General 

General rules governing the trial of civil actions have 
been applied in actions against sheriffs, constables, or 
indemnitors, as with respect to the order of proof, con¬ 
tinuances, and questions proper for determination. 

General rules governing the trial of civil actions 
have been applied m actions against sheriffs, con¬ 
stables, or indemnitors. 45 At the trial of an action 
against an officer for taking property which plain¬ 
tiff claims, on levy of an execution against another, 
on plaintiff adducing evidence of -his right to the 
property, if the officer relies on the fact that the 
property was in the possession of such other per¬ 
son at the time of the taking, he must adduce evi¬ 
dence to show that it was in such possession, under 
circumstances raising a presumption of ownership 


rel. Dalton, 90 NE2d 813, 120 Ind 
App 128. 

57 C J p 973 note 88 
Evidence held Insufficient 
La.—Cobb v. Jeansonne, App, 50 So 
2d 100. 

33. Mich—Sleeper v Wilson, 253 
NW. 274, 266 Mich 218. ‘ 

57 C J. P 973 note 89 
Evidence held sufficient 

(1) In general 

Cal —CuIIey v 'Cochran, 62 P 2d 168, 
17 Cal App 2d 498. 

Del—Woodall v. Buckingham, Su¬ 
per, 74 A 2d 460. 

57 C J P 973 note 89 [c] 

(2) To show that sheriff demands# 
his fees before seiving execution Is¬ 
sued on judgment obtained by plain¬ 
tiff who refused to pay such fees — 
Swift & Co. v. Russell, 63 S W 2d 
279, 188 Ark. 17. 

(3) To show that sheriff levied on 
and sold property m 'disregard o± 
mortgage lien —Sleeper v Wilson, 
■253 NW 274, 266 Mich 218 

(4) T<4 ’dKbw" that officer was jus¬ 

tified in seizing plaintiff's property 
Nourse v. Lycett, 159 A. 277, 114 
Conn 432. < 

(5) To sustain finding that trans-> 
action Was a sale accompanied by im¬ 
mediate delivery and followed by ac¬ 
tual and continued change of posses¬ 
sion;—Foster v. Howell, 220 F,2d 717, 
122 Colo. 64. 

(6) To sustain finding that prop¬ 
erty taken by claim ana delivery 


based on chattel mortgage was not 
covered by mortgage —Dalton v 
Chapman, 9 P 2d 598, 121 Cal App 
707 

(7) To show that physical condi¬ 
tion of person to be served did not 
warrant apprehension that service 
would prove fatal—Narrows 'Grocery 
Co.'v Bailey, 170 S.E, 730, 1-61 Va. 
278. 

Evidence held insufficient 

(1) In general. 

Ga—Avery v Samuels, 195 SE. 437, 
186 Ga. 514. 

Wash—Association Collectors * v 

King County, 76 P 2d 998, 194 

Wash 26 

57 C J p 973 note 89 [d], 

(2) To prove that purchase' of 
property by sheriff before levying 
did not prejudice creditor.—-West v. 
Cnscillis, 46 S W 2d 1082, ^42 Ky 
549 

(3) To sustain finding ‘that plain¬ 
tiff was not resisting lawful arrest 
at time and place injury complained 
of occurred- :i -Chaudoin v. Fuller, 192 
P 3d 243, 67 Ariz 144 

34. U.S.—Farmers’, etc,, Bank v 
Maznes, Mich, 183 F. 37, 105 C.CA. 
329. 

57 C J. p 973 note 90. 

35. Neb.—Gilbert v ,Rothe, 184 N.W 
119, 106 JsTeb. 549. 

57 C.J. p, 973 i*ote 91. , 

36. N T.—Keraer v Boardman, 14 

N.TS 787, affirmed 30 N El '1148, 
133 N.Y. 539 ' <> ! 
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37. Colo—Woodworth v. Gorshne, 
69 P 705, 30 Colo 186, 58 L R A. 
417 

38. XI S —Hardesty v Pyle, C C Pa , 
15 F 778, affirmed 122 US. 642, 30 
L Ed 1244 

57 CJ p 973 note 95 

Conclusiveness of officer’s return: 
Generally see Process § 100. 

As against his sureties see infra § 

204. 

On. 

Attachment see Attachment § 
252. 

Execution see Executions § 329 

39. Tex —Rankip v. Jones, Civ.App, 
53 S.W. 583. 

57 C.J. p 973 note 96. 

40. Mass—Gardner, v.. Hosmer, 6 
Mass. 325 

41. Mass —Gardner v. Hosmer, su¬ 
pra t 

57 C J. p 974 fiote 98. , ' 

42. Cal—Raker v, Bucher, 34 P 

654, 100 Cal 214 ' 

57 C.J P 974.note 99. ,, 

43. N J —Browning v. Plahaglrt, 22 
NJ,La^507. 

57 C # p 974 note 1. 

44. Tex—Vaughan v. Warn ell, 28 
Tex 119 f 

45. U.’S —Brabham v. State ^’f 11 Mis¬ 
sissippi, for, ,JJse of Smith,' *C fe 4- 
Miss, 96,3^24 2J0*, rehearing denied 
97 F 2d 251, certiorari denied State 
of Missi-ssippa for ..Use of Smuth v 
Brabhdrai'59 1 S.Ct. 103, 305 U.fl.i 636, 
83 LM 409*> 
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m such person; 46 and plaintiff, in reply thereto, 
if he relies on an affidavit claiming the property 
under the statute, or on notice, must then prove 
it. 47 In trespass against a person for entering 
plaintiff’s premises, defendant cannot introduce in 
evidence an execution against plaintiff and a written 
authority from a sheriff, empowering him to levy the 
execution on the property of plaintiff, without first 
introducing evidence to show that the person from 
whom he received the authority was then the sher¬ 
iff. 46 

Continuances . It has been held that a statute 
providing that, when a court has allowed the prin¬ 
cipal and surety on an indemnity bond to be made 
codefendants m an action against a sheriff for a 
wrongful seizure, a continuance “may” be granted 
to allow service on such codefendants is manda¬ 
tory, 49 and the allowance of such continuance does 
not rest in the court’s discretion. 50 

Questions proper for determination . Where, in 
an action against a sheriff for money collected un¬ 
der a delinquent tax judgment, the sheriff claims 
the right to withhold a part of the fund for costs, 


the question of his right thereto may be properly 
determined. 51 Where a sheriff is sued for not 
keeping attached goods, so that they might be forth¬ 
coming to satisfy an execution, and he shows in 
defense, for the purpose of proving a dissolution 
of the attachment, that the estate of the judgment 
debtor was assigned before judgment, plaintiff can¬ 
not be permitted to contest the validity of the as¬ 
signment by showing irregularities in the proceed¬ 
ings had against the debtor under the insolvent 
law. 52 

b. Questions for Court and Jury 

Where the evidence is sufficient to warrant the sub¬ 
mission of the case to the jury, and there are disputed 
questions of fact to be determined, the case should be 
submitted to the jury for the determination of such 
questions, and the court should not dismiss the action, 
order a nonsuit, or direct a verdict for the defendant. 

Where the evidence is sufficient to warrant the 
submission of the case to the jury, 53 and there are 
disputed questions of fact to be determined, 54 the 
case should be submitted to the jury for the de¬ 
termination of such questions, and the court should 
not dismiss the action, 55 order a nonsuit, 56 or direct 


46. Minn —Perkins v. Zarracher, 19 
NW 385, 32 Minn 71. 

47. Minn.—Perkins v. Zarracher, su¬ 
pra. 

48. Ky.—Calvert v Stone, 10 B Mon. 
152 

49. Tex —Rains v. Herring, 5 S W. 
369, 68 Tex. 468 

50. Tex—Rains v Herring, supra 

51. Tex—San Antonio v Campbell. 
CivApp., 56 SW 130. 

52. Mass —Grant v Lyman, 4 Mete 
470 

53. U S.—Brabham v. State of Mis¬ 
sissippi, for TJse of Smith, CCA. 
Miss, 96 F.2d 210, rehearing denied 
97 F,2d 251, certiorari denied State 
of Mississippi for Use of Smith v. 
Brabham, 59 S Ct 103, 305 US 636, 
83 LEd 409 

Cal—McGaffey Canning Co. v Bank 
of America, 294 P 45, 109 Cal App. 
415, 

NC—Davis v Moore, 2 S E 2d 366, 
215 N.C, 449 
57 C J p 974 note 12. 

Uncontroverted testimony of plain¬ 
tiff held to warrant submission of 
case to Jury—Walker v Graham, 172 
So. 655, 233 Ala 539. 

54. Ala.—Clark v. Austin, 34 So 2d 
,683, 250 Ala 407—U. S Fidelity 

& Guaranty Co v. Miller, 179 Sq, 
239, 235 Ala 340—Newcomb Br<?s 
Wall Paper Co v. Wiggins, 78 So 
905, 201 Ala'. 551. 

Ark —Holman v N^tt, 179 SW. 8il, 
120 Ark : 446 ' ' ’ J 


Held questions of fact 

(1) In general. 

Ky—Overstreet v. Thomas, 239 S 
W 2d 939. 

Tex—Fox v Young, Civ.App, 91 S 
W 2d 857. 

57 C J. p 974 note 13 [a]. 

(2) Whether sheriff used due dili¬ 
gence in levying on sufficient avail¬ 
able personalty—Reaume v. Wmkel- 
man, 255 NW 81, 192 Minn 1, 93 A. 
LR 313. 

(3) Whether defendant exercised 
due diligence or was guilty of negli¬ 
gence with respect to other matters. 
Ala.—Barnhill v. Lightner, 2 So 2d 

779, 241 Ala 303. 

Del —State, to Use of Henderson, v. 
Clark, 20 A.2d 127, 2 Terry 246, 138 
ADR 704 

Iowa—Smith v. Miller, 40 NW2d 
597, 241 Iowa 625, 14 A L R 2d 3 45 
Ky.—Overstreet v, Thomas, 239 SW 
2d 939. 

NC—Davis v Moore, 2 IS E 2d 366, 
215 NC 449. 

57 C J p 974 note 13 [a] <21)-(24). 

(4) Contributory negligence of 
person injured or killed by officer’s 
alleged negligence —Magenhemj^r v. 
State ex rel. Dalton, 90 N E.2d 813, 
120 IndApp. 128. 

(5) Whether sheriff was guilty of 
conversion—Barnhill vi Lightner, 2 
So 2d 779, 241 Ala. 308. 

(6) Whether defendant accepted 

Sureties ’ who were insolvent when 
bond was executed.—E I t>u Pont 
De Nemours & Co v. Combs, 56 S.W 
2d 523, 246 Ky. 802. ' 

3SS 


(7) Whether property levied on 
and sold was property of plaintiff — 
May v. Strickland, 180 So 93, 235 Ala. 
482 

(8) Whether officer was acting 
within scope of his agency in com¬ 
mitting trespass on plaintiff’s ‘prop¬ 
erty.—Staton v Bell, 170 S.E 666, 170 
SC. 395 

(9) Whether death of prisoner re¬ 
sulted from acts of deputies.— 
Franko v. CJrosby, 278 Ill App 416. 

(10) Whether officer made disclo¬ 
sure’ of sufficient material facts to 
establish probable cause for issuing 
search warrant—Ladd v. Miles, 17 P. 
2d 875, 171 Wash 44 

(11) Whether sheriff ratified act of 
deputy —Brabham v State of Mis¬ 
sissippi, for Use of Smith, 96 F 2d 
210, CC AMiss, rehearing denied 97 
F 2d 251, certiorari denied State of 
Mississippi for U^e of Smith v Brab¬ 
ham, 59 SCt, 103, 305 US 636, 83 L. 
Ed 409 

(12) The amount of damages — 
Rigby v Stone, 13 So 2d 230, 194 
Miss 775—57 CJ p 974 note 13 [a] 
(32) 

(13) Value of property levied on. 
Colo—Foster v Howell, 220 P 2d 

717, 122 Colo 64. 

NY—Lapotm v. Cummings, 9 NY. 
S 2d 255, 256 App Div 880. 

55. Ark—Holman v Nutt, 179 S. 
W 811, 120 Ark 446. 

Neb-—Miller v Crosson, 267 N.W. 

145, 131 Neb 88. 

57 C J P 975 note 14. 

56, Cal —McGaffey Canning Co. v. 
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a verdict for defendant 57 A failure to prove all 
the allegations of the complaint will not warrant a 
dismissal where enough is proved to support the 
cause of action. 58 On the other hand, questions of 
law must be passed by the court, rather than by 
the jury; 59 and a question of law, within the mean¬ 
ing of this rule, may pertain to a matter as to 
which there is no controversy or uncertainty, and no 
room for opposing inferences, in the evidence 60 
Whether a sheriff has used reasonable diligence m 
endeavoring to arrest a debtor on execution is a 
mixed question of law and fact 61 An immaterial 
question need not be submitted to the jury 62 Where 
there is a complete failure of proof as to facts es¬ 
sential to plaintiff’s right to recover, it is proper 
to dismiss the complaint when plaintiff closes his 
case, 63 order a nonsuit, 64 or direct a verdict for 
defendant 65 Also, a verdict for defendant may 
and should be directed where undisputed evidence 
shows that he is entitled to a verdict. 66 

Direction of verdict for plaintiff. Where plain¬ 
tiff has introduced evidence prima facie sufficient to 
entitle him to recover, and defendant introduces 


no controverting evidence, it is proper and neces¬ 
sary to direct a verdict for plaintiff. 67 Also, in 
an action for damages for the attachment of ex¬ 
empt property, plaintiff is entitled to a directed ver¬ 
dict, leaving the damages to the jury, where the 
exemption, taking on attachment, demand, and re¬ 
fusal are admitted. 68 

c. Instructions 

The court should explain to the jury the character 
of the action, and properly instruct them as to the legal 
principles governing the right of the complaining party 
to a recovery, the issues which are presented for their 
consideration, the questions which are involved therein, 
the matters proper to be considered in deciding those 
questions, and the measure and elements of damage. 

The court should explain to the jury the char¬ 
acter of the action, 69 and properly instruct them 
as to the legal principles governing the right of 
the complaining party to a recovery, 70 the issues 
which are presented for their consideration, 71 the 
questions which are involved therein, 72 the mat¬ 
ters proper to be considered m deciding those ques¬ 
tions, 73 and the measure and elements of damages, 74 
taking care that the instructions are clear and not 


Bank of America, 294 P. 45, 109 
Cal App 415. 

NC—Davis v. Moore, 2 S E 2d 366, 
215 NC 449. 

57. Ill.—Franko v Crosby, 278 Ill. 
App 416. 

57 C J. p 975 note 15. 

58. N T —McGuire v. Bausher, 65 
NTS 382, 52 AppDiv 276. 

59- NC—Be van v. Byrd, 48 N.C 
397. 

Pa —Commonwealth v Vandyke, 57 
Fa, 34 

60- Vt—-Holyoke Mut F. Ins Co. v 
Horton, 136 A 385, 100 Vt 528. 

57 C J. p 975 note 18. 

61. Vt —Hopkinson v. Holmes, 18 
Vt 18 

62. Wash—-Western Bond, etc, Co. 
v. Chester, 259 P> 13, 145 Wash 
81. 

57 C J. p 975 note 20. 

63. NT—Lucker v Gross, 63 N.Y. 
-S. 1074, 31 Misc 750 

64. S C.—Milling- v Sanders, 2 S E 
386, 26 SC 610. 

Nonstut as to some of defendants 
held proper —Davis v. Moore, 2 S E 
2d 366, 215 N.C. 449 

65. Ga—Walker v Smith, 121 SE 
692, 31 Ga App 205 

66. Iowa—Wilson v. Wnght, 198 N. 
W 782, 197 Iowa 1300 

57 C.J. p 975 note 24. 

67. Or—Bankers* Discount Corp. v 
Noe, 242 P. 610, 116 Or. 570 

57 C J. p 975 note 25. 

68. Colo—Smith v. Pueblo Mercan¬ 


tile, etc, Assoc, 260 P 109, 82 Colo 
364 

69. NT—Goldstein v Abramson, 86 
N.Y.S. 30 

70. TJ S —Brabham v State of Mis¬ 
sissippi, for Use of Smith, CCA 
Miss, 96 F.2d 210, rehearing denied 
97 F 2d 251, certiorari denied State 
of Mississippi for Use of Smith v. 
Brabham, 59 -S Ct. 103, 305 U S 636, 
83 LEd 409. 

Conn—Nourse v Lycett, 159 A. 277, 
114 Conn. 432. 

Idaho—MacDonald v Ogan, 129 F. 

2d 654, 64 Idaho 168 
Ill —Perry v, Darlington, 2 N E 2d 
387, 285 Ill App 582. 

57 C.J p 975 note 29 
instructions held proper or improper¬ 
ly refused 

(1) In general —Purnell v. Gandy, 
46 Tex. 190— 57 C J. p 975 note 29 [b], 
Cc] 

(2) Instruction that a sheriff is 
liable for acts or omissions of his 
deputies when acting officially or un¬ 
der color of office —Foster v Howell, 
220 P 2d 717, 122 Colo 64, 

(3) Instruction that, when a sher¬ 
iff or deputy acting under an exe¬ 
cution and fee bill directing him to 
levy and seize property of one person, 
seizes property belonging to a third 
person, the sheriff and his bondsmen 
are liable to such third person for 
conversion—Foster v Howell, supra 

(4) Instruction that an automobile 
in the physical custody of an agent 
with the permission of the owner is 
in law deemed to be m the possession 
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of the owner—Foster v. Howell, su¬ 
pra. 

(5) Instruction as to measure of 
damages for conversion—Foster v 
Howell, supra. 

(6) Instruction that warrant was 
issued by authorized officer who was 
authorized by law to issue search 
warrants—Walker v. Graham, 172 
So 655, 233 Ala. 539. 

Instruction held properly denied 

Charge that it was not necessary 
for deputy sheriff acting under exe¬ 
cution m ejectment in foreclosure 
proceeding to remove plaintiff's 
goods from house.—Nourse v Lycett, 
159 A 277, 114 Conn. 432 

71. Kan—Townsend v, Seefeld, 169 
P 1157, 102 Kan 302. 

57 C J. p 976 note 30. 

72. Instructions held not erroneous 
Ala—Hopkms v Gary, 7 Ala 46 
Conn—Boseli v. Doran, 25 A- 242, 62 

Conn. 311. 

73. Mich—Sexton v. McDowd, 38 
Mich 148. 

74. Va.—-Shearer v. Taylor, 55 S E. 
7, 106 Va. 26 

57 C J. p 976 note 33. 

Punitive or exemplary damages 

(1) Instruction held erroneous — 
Perry v. Darlington, 2 NE 2d 387, 285 
Ill App 582 

(2) Instruction held not warrant¬ 
ed—Smith v, Armstrong, 166 P.2d 
793, 118 Mont 290. 

(3) An instruction that, unless the 
jury found that the sheriff had rati¬ 
fied the acts of the deputy, the sher- 
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such as to mislead, or be liable to mislead, the 
jury 75 The court should not give instructions 
which assume matters in controversy, 76 are predi¬ 
cated on a state of facts not established by the evi¬ 
dence, 77 or ignore, or exclude from consideration, 
matters which have been properly brought before 
the jury. 78 Although the evidence as a whole tends 
to show that plaintiff is either the owner of all the 
property or of none of it, but is such that the jury 
might believe the evidence as to one part of the 
property but not the other, it is proper to instruct 
the jury that if they believe plaintiff is the owner 
of the property, “or any part thereof,” they will find 
for him the value of the property, or of such part 
as they believe from the evidence he owned at the 
time of the levy. 79 

d. Verdict and Findings 

The general rules governing the findings of the 
court or jury in civil actions are applicable in an action 
against a sheriff or constable. 

The general rules governing the findings of the 
court or jury in civil actions are applicable in de¬ 
termining the necessity of findings as to particular 
matters, 80 the construction of findings which have 
been made, 81 and their sufficiency to warrant or 
support a judgment for plaintiff 82 or defendant, 88 
m an action against a sheriff or constable 

Contradiction . A verdict that the sheriff suf¬ 
fered a prisoner “voluntarily and negligently to es¬ 
cape” has been held contradictory and insufficient. 84 
There is no conflict between a general verdict 
against a sheriff m an action of trespass and a spe¬ 
cial finding that he acted oppressively. 85 

§ 163. Judgment and Enforcement Thereof ‘ 

General rules governing judgments have been applied 
in actions against sheriffs and constables and their 
indemnitors. 


General rules governing judgments have bee 
applied m actions against sheriffs and constable 
and their indemnitors. 86 Where the owner of at 
tached property, which has been destroyed throng] 
negligence, sues the sheriff for the value of thi 
property, and the attaching creditor is made a par 
ty, and awarded a sufficient portion of the judg¬ 
ment to satisfy his debt, the sheriff is not prejudiced 
by the fact that the judgment against him is for 
the whole amount 87 An officer who gives in evi¬ 
dence m justification the process under which he 
made the seizure complained of is entitled to judg¬ 
ment, although the suit is brought m favor of one 
who claims the property by virtue of a sale from the 
person as whose the property was seized, where the 
jury have found the sale to be fraudulent against 
the creditors of the vendor 88 Where, in an ac¬ 
tion against a sheriff for refusing to sell land on ex¬ 
ecution, the court has found that the complicated 
condition of the title justified the sheriff in refusing 
to sell, it is proper to render a decree directing the 
sale, but exonerating the sheriff, where no dam¬ 
ages appear to have been sustained. 89 Where an 
action on a sheriff's indemnifying bond was dis¬ 
missed as to the sureties, but continued as to the 
principal, and there are issues with respect to an 
oral contract of indemnity preceding the bond, it 
has been held proper to deny a motion for judg¬ 
ment for defendant notwithstanding the verdict 
for plaintiff, on the ground that the complaint does 
not state a sufficient cause of action on the oral 
contract of indemnity, where it is sufficient, counting 
on the bond, to support the judgment. 90 

Enforcement, Under some statutes a judgment 
against a sheriff may be enforced by an execution 
against the body where an execution against prop¬ 
erty has proved unavailing 91 A statute authoriz¬ 
ing a stay of proceedings on a judgment against 
the sheriff for an escape until he can collect of 


iff could not be held in punitive dam¬ 
ages, should have been given on re¬ 
quest—Brabham v State of Missis¬ 
sippi, for Use of Smith, CCA Miss , 
96 F 2d 210, rehearing denied 97 F.2d 
251, certiorari denied State of Mis¬ 
sissippi for Use of Smith v Brab¬ 
ham, 59 SCt, 103, 305 US 636, 83 
LEd 409. 

75. Ill.—Perry v Darlington, 2 NE 
2d 387, 285 Ill App. 582. 

57 CJ p 976 note 34. 

76. Ill,—-Perry v. Darlington, supra. 
57 C J. p 976 note 35. 

77. Ill.—Wmdmiller v Chapman, 28 
N.E. 979, 139 Ill. 163. 

57 C.J. p 976 note 36. 

78. Ala,—Birmingham Dry-Goods 


Co v. Bledsoe, 23 So 153, 117 Ala 
495 

Va—'Shearer v. Taylor, 55 S.E 7, 
106 Va 26 

79. Ky —Harris v. McClure, 52 S 
W 941, 21 Ky.L. 686 

80. Cal.—Hunt v. Hammel, 76 P 
378, 142 Cal 456 

57 CJ p 976 note 40. 

81* NH—Pierce v Jackson, 18 A. 

319, 65 ITH 121 
57 C.J. p 976 note 41. 

82. Cal—Berg- v. Traeger, 292 P. 
495, 210 Cal 323 

57 C J p 977 note 42. 

83. Cal.—Joshua Hendy Mach. 

Works v. Connolly, 18 ,P. 327, 76 
Cal. 305 

57 C.J p 977 note 43. 


84. I<y.—Grimes v. Butler, 1 Bibb 
192. 

85. NM.—Gallegos v Sandoval, 106 
P 373, 15 3STM 216. 

86. Judgment construed 

Ga—Tippins v American Plant Co., 
174 SE 378, 178 Ga. 726 

87. Ky—Fields v. Yallance, 87 S.W. 
770, 27 KyL 992. 

88. Vt.—Stewart v. Martin, 16 Vt. 
397. 

89. Neb—Porter v Trompen, 96 N 
W 226, 2 Neb (Unoff ) 76 

90* Or—Houser v. West, 65 P. 82, 
39 Or. 392. 

91. La—Chaffe v. Handy, 36 La 
Ann 22. 
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the bondsman of the escaped judgment debtor con¬ 
fers a discretionary power on the court, which will 
not be exercised where the sheriff has not pro¬ 
ceeded with diligence. 92 It has been held that a 
transcript of a judgment of a justice of the peace 
against a constable for not returning an execution 
may be filed in the court of common pleas and an 
execution issued from that court, without any pre¬ 
vious issuance of an execution from the justice. 93 
Where an officer who is sued for failure to execute 
a writ of execution has the obligors in a claim bond 
under which the property levied on was taken from 
him made parties to the suit, so that, in case of 
judgment against him, he may have judgment over 
against them, he cannot enforce the judgment over 
until he has paid the judgment against him. 94 Mon¬ 
ey recovered by defendant sheriff on a judgment 
in his favor for the value of property attached m 
a proceeding which is still pending will be held by 
him subject to the attachment process. 95 

Payment of judgment by state or political sub¬ 
division . A statute providing for the payment of 
judgments for damages against public officers by 
the state or political subdivision of which he is 
an officer has been held to protect marshals, con¬ 
stables, and the like, 95 but not sheriffs 97 

Equitable relief against judgment . A judgment 
entered against a sheriff, under a mistaken view of 
the clerk that a bail piece was insufficient, may be 
relieved against in equity; 93 and j t has been held 
that, where judgment has been obtained against a 
sheriff for failing to return an execution, he may 
have relief in equity by showing that, as between 
plaintiff and defendant in the execution, it ought 


never to have been collected. 99 

§ 164. Damages 

As a general rule the actual injury sustained by the 
plaintiff in consequence of the act or default complained 
of furnishes the measure of damages in an action against 
a sheriff or constable or his indemnitors, and special 
damages cannot be recovered where not sufficiently al¬ 
leged in the petition or complaint. 

As a general rule the actual injury sustained by 
plaintiff in consequence of the act or default com¬ 
plained of furnishes the measure of damages m an 
action against a sheriff or constable or his indem¬ 
nitors for official misfeasance or nonfeasance; 1 
but the officer should not be held liable for losses 
which are remotely consequential 2 

Mental pain and suffering . The acts of the sheriff 
must have been willful or intentional in order to 
justify a recovery of damages for mental pain 
and suffering where there is no physical injury. 3 
Where an attachment was illegally and maliciously 
levied on exempt property of a married woman, 
by reason of which she was compelled to suffer from 
cold and exposure, it has been held that she can 
recover full compensation for all injuries sus¬ 
tained, mental as well as material, 4 but, in the 
absence of fraud, malice, or other aggravating 
circumstances, mental suffering is not an element 
of damages for the acts or negligence of an offi¬ 
cer with respect to personal property. 5 

Special damages cannot be recovered where not 
sufficiently alleged in the petition or complaint. 5 

Nominal damages . An award of nominal dam¬ 
ages is proper where a wrongful act has been com¬ 
mitted or a duty negligently omitted by the officer 


92. N.Y.—Potts v Davidson, 15 Abb 
NCas. 185. 

93. Pa —Parchment v. Aiken, 3 
Watts 278. 

94. Tex—Denson v. Ham, CivApp, 
16 S.W. 182. 

95. NC—Tatham v. DeHart, 112 S 
E 430, 183 N.C 657. 

96. Wis—Larson v Lester, 49 N.W. 
2d 414, 259 Wis. 440 

97. Constitutional provision held to 
exclude sheriffs.—Larson v. Lester, 
supra. 

98. Va—Smith v. Wallace, 1 Wash. 
254, 1 Va. 254. 

99. Ky —Harrison v. Harnson, 1 
Litt. 137. 

1. Tex—Dallas Joint Stock Land 
Bank of Dallas v Randerson, Civ 
App, 127 S W.2d 593, reversed on 
■ other grounds Randerson v. Dallas 


Joint Stock Land Bank of Dallas, 

147 S.W 2d 769, 136 Tex. 91. 

57 C J. p 978 note 67. 

Conversion 

Where a sale of property under ex¬ 
ecution is void and the property is 
not returned, the rule applicable m 
cases of conversion of personal prop¬ 
erty should govern, and recovery 
should be of the reasonable value of 
the property at the time of levy, with 
interest, not to exceed the amount of 
the bond.—Mead v. Blurton, Mo.App^ 
189 SW. 637. 

Interest 

In proceeding to recover from sher¬ 
iff damages arising out of sheriff’s 
conduct of alleged unlawful foreclo¬ 
sure sale, where there was no, plea 
that mortgagee was prevented from 
receiving amount bid at sale, interest 
on amount bid at sale was not recov¬ 
erable item of damage —Dallas Joint 
Stock Land Bank of Dallas v. Rand- 
eison, TexCivApp., 127 S.W,2d 593, 
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- reversed on other grounds Randerson 
v Dallas Joint Stock Land Bank of 
Dallas, 147 S W 2d 769, 136 Tex. 91. 

2. Tex—Fatheree y. Williams, 35 S. 
W. 324, 13 Tex Civ.App 430. 

57 CJ. p 978 note 68 

3. Ark—Wright v. Husband, 99 S. 
W 2d 583, 193 Ark. 347. 

4. HH—Ahearn v. Connell, 56 A. 
189, 72 N.H. 238. 

5- Neb—Gilbert v Rothe, 184 N.W. 
119, 106 Neb 549. 

Wash—Brabston v Shrewsbury, 171 
P. 1012, 101 Wash 31. 

6. Ky —'Commonwealth, for Use and 
Benefit of Harding, v. Bartholo¬ 
mew, 98 iSW2d 882, 266 Ky. 270 
57 C.J p 979 note 72. 

GLoss of business profits hold insuffi¬ 
ciently pleaded 

Ky—Commonwealth, for Use and 
Benefit of Hardins, V. .Barstholp- 
mew, supra. 
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but no real injury is shown to have resulted there¬ 
from. 7 

Attorney’s fees charged a claimant of property 
in his intervention proceedings m an attachment 
suit may not, m the absence of a statute so pro¬ 
viding, be recovered in a suit by him on an in¬ 
demnifying bond. 8 

§ 1 65. -Mitigation of Damages 

Facts which legitimately tend to show that the in¬ 
jury to the plaintiff was not as great as he claims are 
proper for consideration in mitigation of damages. 

Facts which legitimately tend to show that the 
injury to plaintiff was not as great as he claims 
are proper for consideration in mitigation of dam¬ 
ages. 9 Plaintiff's lack of diligence m pursuing his 
remedy after default may be shown in mitigation 
of damages. 10 Where, pending a suit against an 
officer for wrongful attachment, plaintiff assigned 
his cause of action to one to whom the officer had 
delivered the property, taking his receipt therefor, 
stipulating that it would be returned on demand, it 
has been held that a refusal of the receiptor to de¬ 
liver the property on demand may not be shown m 
mitigation of damages, where the officer did not 
offer to surrender the receipt and release him from 
his obligation. 11 

§ 166. -Punitive or Exemplary Damages 

Punitive or exemplary damages may be awarded 
where it appears that the officer has acted corruptly, 
wantonly, maliciously, or oppressively. 

Punitive or exemplary damages may be awarded 
where it appears that the officer has acted corruptly, 
wantonly, maliciously, or oppressively, 12 but it is 


otherwise in the absence of such showing. 13 The 
malicious motives of plaintiff in the writ under 
which an officer acted cannot be imputed to the lat¬ 
ter so as to furnish ground for an award of ex¬ 
emplary damages. 14 Exemplary damages have 
been held not to be recoverable m an action by a 
claimant on an indemnifying bond. 15 

For act or default of deputy A sheriff cannot 
be held liable in punitive damages for the miscon¬ 
duct of his deputy, 16 unless he authorized, 17 par¬ 
ticipated m, 18 or ratified 19 such misconduct: and, 
where plaintiff seeks to charge the sheriff with pun¬ 
itive damages on the ground of ratification, he 
should, before commencing the action, make his 
cause of action complete by informing the princi¬ 
pal of the facts and giving him an opportunity of 
redressing the wrong before being forced to de¬ 
fend it. 20 

§ 167. Review and Costs 

a. Review 

b. Costs 

a. Review 

Persons not parties in the trial court have no right 
to appeal, and, where an indemnified sheriff is sued for 
damages and the obligor has notice of the suit, and the 
plaintiff recovers, it has been held that the officer is 
not bound to appeal. 

Persons not parties in the trial court have no 
right to appeal from a judgment rendered against 
a sheriff or constable. 21 Where an indemnified 
sheriff is sued for damages, the obligor has notice 
of the suit, and plaintiff recovers, it has been held 
that the officer is not bound to appeal. 22 Where, in 


7. Del —Fennemore v. Armstrong, 
96 A. 204, 29 Del 36. 

57 C J. p 979 note 74. 

Nominal damages for: 

Defaults and wrongful acts in ex¬ 
ecution of process generally see 
supra § 61 

Failure to return execution see su¬ 
pra § 112 

Levy on exempt property see supra 
5 76. 

Property returned to claimant 

Where a sale of property by a sher¬ 
iff or constable is void, and the prop¬ 
erty is returned to claimant, and no 
substantial damage is shown, in an 
action on the bond of indemnity 
claimant is entitled to nominal dam¬ 
ages only—Burge v. Hunter, 67 S.W 
697, 93 Mo App. 639. 

8. Iowa —Constantine v. Rowland, 
1 124 N.W. 189, 147 Iowa 142* 

9. Neb.—Huddleson v. Polk, 102 N. 
W. 464, 70 N$& ^92, 1O0; 


70 Neb 489, 97 N.W. 624, 70 Neb 
483 

57 CJ. p 979 note 76. 

10. Vt—Blodgett v. Brattleboro, 30 
Vt. 579 

11. Vt—Ellis v. Howard, 17 Vt 330. 

12. Ky —Commonwealth for Use 
and Benefit of Harding v. Bartholo¬ 
mew, 98 S.W.2d 882, 266 Ky 270. 

57 CJ. P 979 note 78. 

13. Cal.—Ross v. Sweeters, 7 P.2d 
334, 119 CalApp. 716. 

Ky-—Commonwealth, for Use and 
Benefit of Harding, v. Bartholo- 

, mew, 98 S.W 2d 882, 266 Ky, 270, 

Tex—Taylor v, Stanford, CivApp., 

‘ 229 S W 2d 427. 

57 C J. p 979 note 79. 

14. Cal —Nightingale v. Scannell, 18 
Cal. 315. 

15. Iowa—Constantine v. Rowland, 
124 2jr; W. 189, 147 Iowa 142. 

16. Cal—Ross v. Sweeters, 7 P.2d 

334, 119 CalApp. 716. . , ? . , 
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Tex—Taylor v. Stanford, Civ,App., 
229 S W2d 427. 

57 C.J. p 979 note 82. 

17. Cal —Foley v. Martin, 71 P 165, 
75 P. 842, 142 Cal. 256, 100 Am.S.R. 
123—Ross v Sweeters, 7 P 2d 334, 
119 CalApp. 716. 

Tex—Taylor v. Stanford, Civ.App, 
229 S.W 2d 427. 

18. Tex—Taylor v. Stanford, su¬ 
pra 

19. Cal.—Foley v Martin, 71 P 165, 
75 P. 842, 142 Cal. 256, 100 Am S R. 
123—Ross v Sweeters, 7 P.2d 334, 
119 Cal.App 716 

Tex—Taylor v. Stanford, CivApp., 
229 S W.2d 427. - 

20. Cal—Foley v. Martin, 71 P. 165, 
75 P. 842, 142 Cal 256, 100 Am SR. 
123. 

21. Ga.—Riley v. Bank of Jersey, 
160 S.E 540, 43 GaApp 836 

22. Tex.—lilies y. Fitzgerald, 11 
Tex 417. 
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an action by a mortgagee against an officer for b. Costs 

levying on the mortgaged property, the court er- a sheriff who has been guilty of negligence IS proper- 

roneously decided that the mortgage was void and *y adjudged to pay costs. 

that no right could be asserted thereunder, and gave A sheriff who has been guilty of negligence is 
judgment for defendant, the fact that the record properly adjudged to pay costs, 24 even though he 
does not show that defendant ever levied on or sold has been guilty of no actual corruption or mten- 
the property is no ground for affirming the judg- tional fraud 2o While it is not proper to tax 
ment.23 against the officer costs incurred by reason of oth¬ 

er persons being made defendants, 26 he will not, 
In so far as general rules governing review are on the substitution of an indemnitor as defendant, 
applicable in actions against sheriffs or constables, be awarded anything for expenses where he has m- 
they are discussed in Appeal and Error. curred none. 27 

Vn. SUMMARY PROCEEDING'S AGAINST OFFICERS 

but the complaining party is put to his election and 
cannot pursue both remedies at the same time 33 
The pendency of an action, however, against an 
officer and his surety for an official delinquency in 
failing to collect an execution when it was in his 
hands, and for making a false return thereon, is no 
bar to the prosecution of a summary remedy against 
them to recover statutory damages for the failure 
of the officer to return the execution withm the 
proper time. 33 :: 

Since statutes giving such summary remedies are 
penal in nature, 34 they are to be strictly construed, 35 
and not extended beyond the cases for which they 
were, by their terms, intended to provide, as dis¬ 
cussed infra subdivision b of this section, and a 
statute will not be held to authorize summary pro¬ 
ceedings unless such intent is clear. 36 When a sum¬ 
mary remedy is invoked, there must be strict com¬ 
pliance with all the statutory requirements 37 No 
such proceedings can be maintained in the absence 


§ 168. Availability of Remedy and Persons 
Entitled Thereto 

a. In general 

b. Defaults for which summary remedies 

available 

c. Considerations affecting availability of 

summary remedies 

a. In General 

A statute providing fop the Institution of summary 
proceedings against an officer to establish and enforce 
his liability, or to compel the performance by him of 
duties devolving upon him under law, or to remedy 
an official mistake, is penal in nature and is to be 
strictly construed 

Under permissive statute summary proceedings 
may be brought against an officer to establish and 
enforce his liability, 23 or to compel the perform¬ 
ance by him of duties devolving on him under law, 29 
or to remedy an official mistake. 30 Such a summary 
remedy is cumulative to the remedy by action, 31 


23. Iowa—Plano Mfg- Co. v Grif¬ 
fith, 39 N.W 2X4, 75 Iowa 102. 

57 CJ p 980 note 95. 

24. Fla.—Lawyers* Co-op Pub Co 
v Bennett, 16 So 185, 34 Fla. 302 

57 C J. p 980 note 97. 

Security for costs as condition pre¬ 
cedent to action see supra § 148. 

25. N T —Tiernan v. Wilson, 6 
Johns Ch 411. 

57 CJ p 980 note 98. 

36. Tex—Baughn v Allen, CivApp., 
73 SW. 1063 

37. H.Y —Coddmgton v Harburger, 
137 NTS 536, 77 Misc 211 

28. Tenn,—Farmers' Bank v Wyatt, 
40 SW.2d 402, 163 Tenn 31. 

57 CJ p 980 note 5 

39. Miss —Caperton v Winston 
County Fair Ass*n, 153 So. 801, 169 
Miss 503. 

67 «C J- J? 380 note 6* 


Officers subject to summary proceed¬ 
ings 

Only shenff or other officer under 
duty to court out of which process 
has issued, and under such duty at 
time of alleged default by officer, 
may be proceeded against by sum¬ 
mary motion under statute—Caper- 
ton v. Winston County Fair Ass'n, 
supra. 

At common law 

At common law, sheriff who com¬ 
menced execution of writ of fieri 
facias by levy usually completed it 
by sale, even though his term of of¬ 
fice had expired between levy and 
sale, and if he failed to do so a writ 
of venditioni exponas was issued to 
him as a writ of compulsion—Short 
v Landes, 39 A 2d 17, 3 Terry, Del, 
510. 

30. SC—Moore v. Byne, 30 SC.L 

94. 

57 C J P 981 note 7. 
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31. Ala—Chapman v Weaver, 19 
Ala 626 

57 CJ p 981 note 8 

32. Ga—Wood v Hunt, 23 Ga 379. 

33. Ky—'Sanders v Kentucky Bank, 
2 Mete 327. 

34. Tenn—Fanners* Bank v. Wyatt, 
40 S W2d 402, 163 Tenn 31 

Tex —Hackler v H Kohnstamm & 
Co of Texas, Civ.App, 227 S W 2d 
347. 

35. Tex—Randerson v Dallas Joint 
Stock Land Bank of Dallas, 147 S 
W.2d 769, 136 Tex 91—Hackler v. 
H Kohnstamm & Co. of Texas, 
CivApp, 227 S.W 2d 347—J M 
Badford Grocery Co v. Owenby, 
CivApp, 34 S W 2d 385 

57 C J p 981 note 12. 

36. Ala—Sample v. Royall, 4 Ala. 
344 

37. Ala.—Chandler v. Francis Van- 
degrift Shoe Co., 10 So. 353, 94 Ala 
233 

57 C.J. p 981 note 15. 
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of statutory authority, 58 and when a statute au¬ 
thorizing a summary judgment against an officer 
is repealed without a saving clause there can be 
no judgment subsequently entered thereunder, even 
in proceedings begun before the repeal. 59 How¬ 
ever, it has been held that where a sheriff is an offi¬ 
cer of the court, the court has power to control 
his conduct when acting under color of its author¬ 
ity, and hence may summarily order him to refund 
the money collected under a process improperly is¬ 
sued. 40 

Proceedings against deputies. Statutes providing 
summary remedies against officers are not available 
against deputies 41 except where a legislative in¬ 
tent to the contrary clearly appears. 42 Where so 
provided by statute, a sheriff has the right to pro¬ 
ceed summarily against his deputy for an official de¬ 
fault 45 

Persons entitled to summary remedy. The right 
to a remedy by summary proceedings against a 
sheriff or constable belongs only to the persons or 
parties for whose benefit the remedy is provided by 
statute, 44 and ordinarily a proceeding may be main¬ 
tained only by one injured by the default on which 
it is based. 45 A solicitor pro tempore of the county 
court who obtains an order allowing him fees may 
proceed against an officer for money collected m 
such court for fines and forfeitures. 46 An execu¬ 
tion plaintiff does not, by opposing a claim made 
to property levied on, waive the right to proceed 
summarily against the officer for failing to make 


the money. 47 

Institution by court sua sponte. When the stat¬ 
ute designates the party or person by whom sum¬ 
mary proceedings shall be instituted the court can¬ 
not take such proceedings on its own motion. 48 

b. Defaults for Which Summary Remedies 
Available 

Summary remedies against a sheriff or constable 
are available for such acts and defaults as are speci¬ 
fied by statute and not for any other official default 
or misconduct. 

Summary remedies against a sheriff or constable, 
under statutes providing therefor, ordinarily are ap¬ 
plicable to cases of neglect of duty 49 as well as to 
those of active misconduct. 50 Such remedies are, 
however, available for such acts or defaults only 
as are specified by the statute, 51 and not for any 
other official default or misconduct 52 A statute 
providing a summary remedy ordinarily is not to 
be given retroactive effect, so as to apply to a pre¬ 
existing default. 58 

Defaults of deputies. Under a statute providing 
a summary remedy against a sheriff or constable, 
such a proceeding may be maintained against an 
officer for the official default or misconduct of his 
deputy within the terms of the statute. 54 

Particular defaults. Under the various statutes 
it has been held that a sheriff or constable may be 
proceeded against summarily for failure to execute 
process, 55 delay m levying under an execution, 56 


38. Ala—Braswell v. Watkins, 112 
So 343, 216 Ala. 62. 

57 C J. p 981 note 16. 

39. Ala—Williams v. McCurdy, 22 
Ala. 696. 

40. Cal.—McMann v. Superior Ct, 
15 P. 448, 74 Cal 106. 

41. Tex — Corpus juris quoted, in 
Rich v Graybar Electric Co, 84 
S W 2d 708, 709, 125 Tex. 470, 102 
A.LR 171 

57 C J. p 981 note 21. 

42. Wis—Heymann v. Cunningham, 
8 NW. 401, 51 Wis. 506. 

57 C J. p 981 note 22. 

43. Ala—Baldwin v: Gully, 11 Ala. 
716. 

Va—Stowers v Smith, 5 Munf. 401, 
19 Va 401. 

44. Ga—Carr v. Berry, 42 SE 726, 
116 Ga 372. 

57 C J. p 981 note 25. 

45. Ga—Turner v Winn, 10 S.E 
368, 83 Ga 761. 

57 C J p 981 note 26. 

46. Ga.—Mize v Blalock, 71 Ga 861 

47. Ala,—Leavitt v. Smith, 7 Ala. 
175. 


48. Ala —Hodges v. State, 8 All 
55 

49. Del—Wright v. Cannon, 3 Del. 
487. 

50. Del—Wright v Cannon, supra 
57 C J. p 982 note 32. 

51. La—Foret v. Stark, App , 16 So. 
2d 79 

57 C J p 981 note 13, p 982 note 33 
Attachment proceedings 

Officer’s failure to make return on 
order of sale in attachment did not 
render him summarily liable for debt 
under statute relating to execution — 
J M. Radford Grocery Co. v Owenby, 
Tex Civ App, 34 S W 2d 385. 

Money taken at time of arrest 

A person cannot maintain a sum¬ 
mary proceeding against officers to 
recover monev which was taken from 
him at the time of his arrest and 
turned over to an attorney defending 
him on a criminal charge where the 
money was not received by the offi¬ 
cers in the scope of their official du¬ 
ties—Carroll v. Sullivan, 220 S.W 2d 
590, 310 Ely. 289 


Restitution of property 

Suit to compel sheriff to return 
property, seized by defendant’s depu¬ 
ty, to plaintiff after termination of 
criminal proceedings against him for 
theft of property, should have been 
instituted by petition and citation as 
ordinary action, not as summary pro¬ 
ceeding—Foret v. Stark, La App, 16 
So.2d 79. 

52. Ala —Chandler v Francis Van- 
degnft Shoe Co., 10 So 353, 94 
Ala. 233 

57 C J. p 982 note 34. 

53. Tenn—Burroughs v. Goodall, 2 
Head 29 

57 C J. p 982 note 35. ^ 

54. Tex.—Corpus Juris quoted in 

Rich v Graybar Electric Co., 84 S. 
W 2d 708, 710, 125 Tex. 470 
57 C J. p 982 note 37. 

55. Fla—Sweat v. Waldon, 167 So 
363, 123 Fla. 478. 

57 C J. p 982 note 39. 

56. Ga—Caruthers v. Sprayberry, 2$ 
Ga. 437. 
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failure to arrest defendant in a body execution, 57 
failure to make or collect the money on a writ, 58 
failure to pay over money collected 59 or received 60 
by him by virtue of his office, paying over money 
in his hands to the wrong person, 61 failure to com¬ 
ply with an order made m summary proceedings 
directing him to pay over money, 62 failure to pay 
over the amount realized by a sale of property m 
his official capacity, whether or not he receives 
the money, 63 failure to account for the amount 
realized by hiring out property m his official cus¬ 
tody, 64 failure to sell property levied on, 65 failure to 
take bond or security when it became his duty 
to do so, 66 failure to return process 67 within the 
proper time, 68 making a false 69 or insufficient 70 
return, permitting the escape of a debtor arrested 
on civil process, 71 or failure to release an execu¬ 
tion on defendant being adjudged a bankrupt 72 An 
officer cannot be held liable on motion for omission 
to collect more than the usual rate of interest on 
a judgment where neither the execution nor the 
judgment directs it to be done. 73 

c. Considerations Affecting Availability of 
Summary Remedies 

Summary remedies provided by statute for defaults 
of a sheriff or constable are available only when a plain 
and undisputed duty has been willfully neglected, and 
not where the officer's duty or liability is fairly open 
to dispute. 

Summary remedies provided by statute for de¬ 


faults of a sheriff or constable are available only 
when a plain and undisputed duty has been will¬ 
fully neglected, and not where the officer’s duty 
or liability is fairly open to dispute 74 According¬ 
ly, where there are conflicting claims to money in an 
officer’s hands, he cannot be proceeded against sum¬ 
marily by one of the claimants for failure to pay 
it over, but is entitled to have the question as to 
who is entitled to the money determined in a civil 
action to which all the claimants may be made par¬ 
ties 75 A party who has acquiesced m the acts of 
a sheriff or constable cannot proceed against him 
summarily for such acts unless there has been some 
fraud or collusion 76 Summary remedies ordinarily 
are not available against a sheriff or constable where 
no injury has resulted to the complaining party 
from the officer’s act or default 77 

§ 169. Method of Proceeding 

The method of proceeding summarily against a 
sheriff or constable, under a statute providing for sum¬ 
mary proceedings, ordinarily is prescribed by the statute. 

The method of proceeding summarily against a 
sheriff or constable, under a statute providing for 
summary proceedings, ordinarily is prescribed by 
the statute. Accordingly, under some statutes a 
sheriff or constable may be summarily proceeded 
against for an official default by motion, 78 or by 
a suggestion to the court, on which an issue as to 


57. Ga.—De Longchamp v. Hicks, 25 
Ga 200—Currell v Phillips, 18 Ga 
469 

58. Ga—Horrigan v Savannah Gro¬ 
cery Co, 51 SE. 961, 126 Ga 127 

57 C J p 982 note 42 

59. U S —Turner v Fendell, D.C, 
1 Crunch 116, 2 L Ed 53 

57 C J. p 983 note 43. 

60. Minn,—In re Grundysen, 55 N. 
W. 557, 53 Minn. 346 

57 C J p 983 note 44. 

61. Ga—English v Reid, 55 Ga 240. 

62. H.Y—Whitman v Haines, 4 N 
T S 48, 51 Hun 640, affirmed 23 N 
E 1148, 119 X Y 639 

57 C J p 9S3 note 46 

63. Ark.—Scarborough v. Arnold, 21 
Ark. 231 

57 C J. p 983 note 47. 

64. Ga—Hendrick v. Tompkins, 14 
Ga. 86. 

65. La—Mulling v, Jones, 114 So 
725, 164 La 894 

57 CJ p 983 note 49 

66. Miss*—Rowand v. Gndley, 2 
Miss. 210 

57 C J P 983 note 50. 

67. Del—Ableman v Conoway, 199 
A 278, 9 WWHarr. 324. 

67 C.J. p 983 note 51. 


168. Del —Stidham v. Chase, 3 Del 
418 

I 57 C J. p 983 note 52. 

j 69. Ga —De Longchamp v. Hicks, 
25 Ga 200. 

| 57 C J P 983 note 53. 

I Object of statutes 

The primary object of statutes au¬ 
thorizing proceedings to collect debt 
from officer who neglects to return 
execution or who makes false re¬ 
turn thereon is to give compensation 
to plaintiff m execution for any in¬ 
jury suffered by him because of de¬ 
fault of officer—Hackler v. H. Kohn- 
stamm & Co of Tex., Tex.Civ.App, 
22Z S.W 2d 347. 

70. Tenn—Standifer v. May, 42 S 
W 2d 343, 163 Tenn 210. 

57 C J p 983 note 54 

71. Va —Stone v Wilson, 10 Gratt 
529, 51 Va. 529 

57 C.J. p 984 note 55 

72. Ala—Garry v. Bates, 12 Ala. 
544 

73. Ala—Hemp v. Woodward, 11 
Ala 792. 

74. Minn—Brach v Fitzgefald, 193 
X.W 585, 155 Minn 369. 

57 C J. p 984 note 59 
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75. Minn—Roche v. Dunn, 106 H.W. 
965, 97 Minn 529. 

57 C J. p 984 note 60. 

76. Ga—Bottoms v Mithvm, 26 Ga. 
481, 71 AmD 225. 

57 C J. p 984 note 61. 

77. Tex—Hackler v. H Kohnstamm 
& Co. of Tex, Civ.App., 227 S W.2d 
347 

57 C J p 984 note 63. 

78. Tenn—Farmers' Bank v Wyatt, 
40 S.W 2d 402, 163 Tenn. 31. 

57 C.J. p 987 note 9. 

Execution proper on record 

Judgment creditor was not entitled 
to Judgment on motion against sher¬ 
iff and bondsmen for insufficient, 
false, or nonreturn of execution ap¬ 
pearing proper on record—Farmers' 
Bank v Wyatt, supra. 

Successor sheriff 

On a statutory motion to recover 
damages for failure to return execu¬ 
tions on return-day against succeed¬ 
ing sheriff where executions were 
delivered to, former sheriff, and were 
never placed in successor sheriff's 
hands for execution and were never 
in his office or in, his possession at 
any time after he qualified as sher¬ 
iff, ha was not liable—Parks v. Her¬ 
rington, Miss, 56 So.2d 836. 
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the alleged default is ordered; 79 and an officer may 
proceed against his deputy by motion for a failure 
to pay over money collected by the deputy on ex¬ 
ecutions placed in his hands. 80 An officer may prop¬ 
erly be proceeded against on the same motion for 
a failure to pay over money collected on an execu¬ 
tion and a failure to return the execution, and judg¬ 
ment may be rendered for either cause 81 In the 
absence of statute authorizing a remedy by mo¬ 
tion, or m a case not within the statute, no such 
remedy is available 82 

Scire facias . Under a permissive statute the lia¬ 
bility of a sheriff or constable for an official default 
may be enforced by scire facias. 83 A scire facias 
to subject an officer as special bail, by reason of 
his default m not taking a bail bond, need not set 
forth the declaration m the original action, but it 
must show how he became bail, by stating that the 
writ m the original action came into his hands as 
such officer, and that he arrested defendant therein 
and neglected to take a bail bond. 84 A statute pro¬ 
viding a remedy against an officer by scire facias 
for failing to make due return of process or to 
pay over moneys collected or received by him does 
not make such remedy available for permitring an 
escape under a civil arrest. 85 

§ 170. - Rule or Order to Show Cause 

In a number of jurisdictions a usual remedy against 
a sheriff or constable who has failed in the discharge 
of his duty is by a rule nisi, or rule or order to show 
cause why he should not pay to the person injured by his 
default the amount which prima facie such person has 
lost because of such default. 

In a number of jurisdictions a usual remedy 
against a sheriff or constable who has failed in the 
discharge of his duty is by a rule nisi, or rule or 
order to show cause why he should not pay to the 
person injured by his default the amount which pri¬ 


ma facie such person has lost in consequence there¬ 
of, 86 together with any statutory penalty to which 
the officer has become subject through such de¬ 
fault, 87 and the performance of duties devolving 
on the sheriff is also ordinarily compelled by rule. 88 
Two or more writs of fieri facias may be introduced 
in one rule nisi against the officer, 89 and, where such 
officer has simultaneously collected different sums by 
process in several different actions against the 
same defendant, one order requiring him to pay it 
over may be properly made m all the actions. 90 
When a prima facie case is made against an offi¬ 
cer, either on affidavit or other sufficient proof, a 
rule nisi is granted as of course, 91 and surplusage 
in the affidavit will not impair its effect. 92 A rule 
against an officer to show cause should be given a 
fair and reasonable construction so as not to work 
oppressively on him, 93 but should not be so con¬ 
strued as to allow him to take -his own time to pre¬ 
pare to be heard or to require the court to wait un¬ 
til he is ready. 94 Where, pending a rule against 
him, the officer is guilty of a new default, such de¬ 
fault may be alleged by way of amendment to the 
rule, and the rule may be made absolute as a con¬ 
sequence of that default. 95 A promise by an officer 
to pay money for which he is liable because of a 
failure to make the money on an execution will not 
warrant a rule for failing to pay over money col¬ 
lected. 96 

Form and sufficiency. A rule on an officer to pay 
over money collected on execution must state the 
court in which the judgment was rendered on which 
the execution issued. 97 A rule setting forth at its 
head the name of plaintiff and defendant in the fieri 
facias, the amount of the principal and interest at 
the date of the judgment, and the court to which 
the fieri facias is returnable, and alleging that the 
officer has had the fieri facias long enough to have 


79. Ala—Gary v. Hathaway, 6 Ala 
161. 

57 C J p 987 note 10 

80. Miss—Womack v. Nichols, 39 
Miss 320 

57 C J. p 988 note 11. 

81. Tex.—Spinks v Caldwell, 23 Tex 
623. 

82. Ha—Bloomenstiel v. Tndico, 
App., 156 So. 793 

67 C J. p 988 not^ 13. 

83. NO—Malpass v Fennell, 48 N 
C. 79 

57 C J. p 988 note 16. 

84. N C.—Malpass v. Fennell, supra 

85. Ind.—JHall v. Johnson, 3 Blaqkf 
363. 


86. Ga —Puckett v. State Banking* 
Co, 61 S.E 465, 130 Ga 586 

57 C.J p 984 note 66. 

Civil rules of procedure applicable 
All rules of procedure governing 
civil actions apply to proceeding by 
rule to compel sheriff to return prop¬ 
erty, seized by him, to plaintiff after 
termination of criminal proceedings 
against plaintiff for theft of such 
property.—Foret v. Stark, La App., 16 
So 2d 79. 

87. , Mmn—Roche v Dunn, 106 N,W. 
965, 97 Mmn. 529. 

88. La>—Mulling v. Jones, 114 So 
725, 1(F4 La. 894. 

57 C J p 985 note 68. 

89. Ga—Lee v Armstrong, 49 Ga 
609. 

57 C J. p 985 note 69. 
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90. N.T—Whitman v. Haines, 4 N. 
T S 48, 51 Hun 640, affirmed 23 N. 
E. 1148, 119 N.T. 639. 

91. N C.—Ex parte Schenck, 63 N C. 
601 

92. N C.—Ex parte Schenck, supra 

93. Ga—-Puckett v State Banking 
Co., 61 S.E 465, 130 Ga 586 

94. Ga—Puckett v. State Banking 
Co, supra. 

57 C J. p 985 note 74. 

95. Ga—Valentine v. Kwilecki, 14 
SE 878, 89 Ga 98 

96. Ala.—Hodges v. Laird, 10 Ala 
678. 

97. Ga,—Bethune v. Bonner, 2 Ga. 
169. 
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made the money, is not demurrable for want of cer¬ 
tainty. 98 Where an officer has received money on 
a fieri facias, exceptions to the sufficiency of a 
rule against him, taken on the trial, long after the 
filing of the rule, come too late 99 

Rule absolute . A rule ordinarily is made abso¬ 
lute on the officer’s failure to excuse his default 1 
A rule is properly discharged, however, where the 
effect of making it absolute would be to prevent the 
officer from obeying the mandate of a coordinate 
court; 2 and on a rule against an officer to show 
cause why he should not be compelled to pay over 
the amount of an execution m his hands it is not 
proper to give summary relief m the premises by 
ordering him to pay the money or to stand commit¬ 
ted, where it appears that he has not made the mon¬ 
ey thereon. 3 Although an officer has become lia¬ 
ble for a debt by allowing a defendant, arrested on 
a ne exeat, to leave without giving sufficient bail, an 
order will not issue against the officer to compel him 
to pay the debt without first giving him time to pro¬ 
duce defendant or to recover the debt on the bail 
bond. 4 

Service. It has been held that an order or rule 
on a sheriff or constable should be served on him 
by copy, and not by reading it to him 5 The rule 
cannot properly be served until after the default 
has occurred or become complete. 6 

Vacation or setting aside . A rule absolute against 
a sheriff or constable for failure does not, like a 
judgment, operate as an estoppel, 7 but rests on the 
fact of a contempt by the sheriff, 8 and may be set 
aside by the court for sufficient cause, 9 as where 
the charge of contempt is disproved 10 A peremp¬ 
tory order made without notice to the officer is 


properly set aside and vacated 11 
§ 171 . - Contempt Proceedings 

It has been held proper to proceed summarily against 
a sheriff or constable for an official default by attach¬ 
ment, by a rule to show cause why an attachment 
should not issue, or by other proceedings as for contempt 

It has been held proper to proceed summarily 
against a sheriff or constable for an official default 
by attachment, 12 by a rule to show cause why an 
attachment should not issue, 13 or by other proceed¬ 
ings as for contempt. 14 It does not necessarily fol¬ 
low, however, from the fact that an officer would 
be liable under the law m an action on the case 
against him for a particular default that he is liable 
to proceedings for contempt of court, 15 since ordi¬ 
narily there is no liability in the latter proceeding 
where the officer acted reasonably and m good 
faith. 16 On an attachment against an officer for 
not returning a fieri facias, it has been held that the 
court may properly order him to recognize in double 
the amount of the fieri facias 17 and direct that he 
shall answer such interrogatories as may be regu¬ 
larly exhibited 18 Where an attachment against 
an officer for not returning an execution is not ac¬ 
companied by instructions in what amount to take 
the recognizance for the officer’s appearance, and 
a recognizance is taken for a smaller amount than 
the execution, and the officer does not appear on 
his recognizance, plaintiff may, on motion, pro¬ 
ceed by an alias attachment without a suit on the 
recognizance. 19 

Purging contempt. An attachment or other sum¬ 
mary proceeding against a sheriff or constable as 
for contempt is properly dissolved where such offi¬ 
cer purges himself of the contempt, as by perform- 


98. Ga—Lee v. Armstrong:, 49 Ga 
€09, 

99. Ga—Thompson v Central Bank, 
9 Ga 413 

1. Ga —Puckett v. State Banking 
Co, 61 SE 465, 130 Ga 586 

57 C J. p 985 note 80 

2. Pa—Meixell v Meixell, 1 Lehigh 
ValLR 127 

57 C J. p 085 note 81 

3. Fla—McLeod v Ward, 9 Fla. 18 

4. N.Y—Brayton v Smith, 6 Paige 
489. 

5. Ill —People v. McHatton, 3 III 
566 

6. NY—Coons v. McManus, 15 
Johns 181 

7. Ga—Holcombe v Dupree, 60 Ga 
335. 

8. Ga—Holcombe v Dupree, supra 

9 . Ga—Davis v. Dempsey, 15 Ga 
182 

57 C.J. p 986 note 89. 


10. La—Castagnos Cane Loader Co 
V. David, 69 So 843, 137 La. 1074 

57 C.J p 986 note 90 

11. 'Pa—Dewoody v. Dewoody, 27 
A 667, 157 Pa 603. 

12. Ga —Brannon v. Barnes, 36 S E 
689, 111 Ga 850 

57 C J p 986 note 93* 

At common law 

At common law, a sheriff might be 
ruled to return executed writs and 
for neglect to do so an attachment 
would issue—Ableman v Conoway, 
199 A 278, 9 WWHarr, Del, 324. 

13. TJ S —Ex parte Bowling, D C , 
3 FCas No 1,737, 1 Cranch C C. 39, 

57 C J p 986 note 94. 

14. Wis.—Cordts v. Reuter, 271 N 
W 39, 223 Wis. 518 

57 C J p 986 note 96 
Failure to return execution 

Sheriff who did not return execu¬ 
tion, directing him to satisfy judg¬ 
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ment out of debtor's personalty and 
realty, unsatisfied until almost seven 
months after delivery was held guilty 
of contempt for failure to perform 
statutory duties, where debtor owned 
undivided interest m personalty at 
time execution was issued and for 
several months thereafter, and dur¬ 
ing seven months’ period judgment 
creditor’s attorneys notified sheriff 
of such interest by letter and person¬ 
ally—Cordts v. Reuter, supra. 

15. S.C—Brown v. Furze, 31 S C.L 
530 

57 C J p 986 note 97. 

16. Ga —Pugsley v. Drew, 52 Ga 
339 

57 C J p 987 note 98 

17. N Y —People v Lownds, 1 N.Y. 
Super 252. 

18. N.Y —People v. Lownds, supra 

19. N Y —People v. Chapman, 1 
Cow. 579. 
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mg his duty for default of which he was m con¬ 
tempt, 20 or by showing that he acted m good faith 21 
and under the advice of counsel. 22 

§ 172. Proceedings, Review, and Costs 
a In general 
b Defenses 
c. Notice or process 
d Parties 
e. Pleading 
f Evidence 
g Trial or hearing 
h Judgment 

i. Damages and costs 

j. Review 

a. In Genera! 

A demand ordinarily is a condition precedent to a 
summary proceeding by notice and motion against a 
sheriff or constable for failure to pay over the amount 
made on an execution. Jurisdiction of summary pro¬ 
ceedings against a sheriff or constable usually is in the 
court out of which issued the process in connection with 
which the default occurred. 

A demand ordinarily is a condition precedent to 
a summary proceeding by notice and motion against 
a sheriff or constable for failure to pay over the 
amount made on an execution, 23 but a personal de¬ 
mand is not a prerequisite to contempt proceedings 
against an officer who fails to pay over money 
after service on him of an order requiring such 
payment, 24 and it is not necessary that an officer 
be ruled or notified to return process before sum¬ 
mary proceedings may be instituted against him 
for failure to make a return 25 


Jurisdiction. Jurisdiction of summary proceed¬ 
ings against a sheriff or constable belongs to such 
court as may be given it by the statute providing 
for such proceedings, 26 and ordinarily is m the 
court out of which issued the process m connection 
with which the default occurred 27 or to which such 
process is returnable, 28 rather than in any other 
court, 29 unless grounds for relief m such other 
court are specially pleaded. 30 It has been held 
that a court of one county may entertain summary 
proceedings against the sheriff of another county * 
for defaults in respect of the execution of its proc¬ 
ess, 31 but there is also authority to the contrary. 32 
Where a motion presents two separate and distinct 
causes of action, as to one of which the court is 
without jurisdiction, a demurrer to the motion is 
properly sustained, 33 but before dismissing the 
motion opportunity must be given to the moving 
party to amend by striking the cause as to which 
there is no jurisdiction. 34 

Time for instituting proceedings . Where a stat¬ 
ute limits the time within which summary proceed¬ 
ings against a sheriff or constable may be institut¬ 
ed, the remedy is lost if proceedings are not begun 
within such time, 35 and it has been held that, even 
though a general statute with respect to the com¬ 
mencement of actions against such officers does not 
by its terms apply to proceedings as for contempt, 
it is applicable m its spirit and intent and the court 
has power to withhold the exercise of its jurisdic¬ 
tion in a summary proceeding on motion against an 
officer whenever an action for the claim sought 
to be enforced is barred by the statute of limita- 


20. SC—McLean v. DuBose, 17 S 
CL 646 

57 C J p 987 note 5. 

21. Ga—Glenn v. Winn, 10 S.E 368, 
83 Ga 761. 

57 C J. p 987 note 6. 

22. Ga.—Harrell v. Feagin, 59 Ga 
821. 

23. Tenn—Cook v Smith, 1 Yerg 
148. 

57 C J. p 988 note 19 

24. 3ST Y —Whitman v Haines, 4 N Y 
S 48, 51 Hun 640, affirmed 23 N.E 
1148, 119 NY 639 

25. N.Y —Parker v. Bradley, 46 N 
Y Super 244 

26. Ala—Hood v. Blair, 10 So* 671, 
95 Ala 629. 

57 C.J. p 988 note 27. 

27. Ark—Perry County v. Gatlin, 52 
SW.2d 626, 186 Ark 116—Smith 
v. Drake, 297 S.W. 817, 174 Ark 
713. 

Fla.—Sweat v Waldon, 167 So. 363, 
123 Fla. 478. 

57 C.J. p 988 note 28. 


Suit wherein motion made 

Motion for summary judgment 
against former sheriff for amount of 
execution not returned by him may 
be made in suit wherein execution 
issued —Perry County v. Gatlin, 52 
S W 2d 626, 186 Ark 116—Smith v 
Drake, 297 SW 817, 174 Ark. 715 

28. Miss—Tapp v. Bonds, 57 Miss 
281 

57 C J p 989 note 29 

29. Ga—Griffin v. Nix, 125 SB 732, 
33 GaApp 136—Pyles v. Easter¬ 
ling, 119 SE 351, 30 GaApp 783 

Appeal from justice court 

Where motor vehicle was attached 
under attachment sued out m justice 
court and judgment therein was for 
defendant, and constable later deliv¬ 
ered motor vehicle to defendant, who 
departed from state, and plaintiff 
subsequently appealed to circuit 
court and recovered judgment, liabil¬ 
ity of constable could not be review¬ 
ed in circuit court under summary 
motion—Caperton v Winston Cpunty 
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Fair Ass’n, 153 So. 801, 169 Miss. 
503 

30. Ga—Griffin v. Nix, 125 S.E 732, 
33 GaApp 136—Pyles v. Easter¬ 
ling, 119 SE. 351, 30 GaApp 783. 

31. Fla—Sweat v Waldon, 167 So. 
363, 123 Fla 478 

57 C J p 989 note 32. 

32. Ga —Pyles v Keels, 178 S.E. 412, 
50 GaApp 490. 

57 C J p 989 note 33. 

Failure to execute and return execu¬ 
tion 

Where chattel mortgage execution 
issued by city court m one county 
was sent to sheriff of another county 
for levy on property in that county, 
sheriff was liable to rule for con¬ 
tempt issued by superior court of 
county of his residence for failure 
to properly execute and return execu¬ 
tion —Pyles v Keels, supra. 

33. Ala—Hood v. Blair, 10 So 671, 
95 Ala 629 

34. Ala—-Hood v Blair, supra. 

35. Ky —Quiry v. Prather, Hard. 
294. 
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tions . 36 In the absence of statute summary pro¬ 
ceedings must be instituted within a reasonable time 
after the default . 37 As a general rule the summary 
remedy against an officer for a default with respect 
to the execution of process is not limited to the re¬ 
turn term, but may be sought at a subsequent term , 38 
and a statute providing for summary proceedings 
to be instituted at a particular term does not re¬ 
quire that the judgment shall be rendered at such 
term . 39 It has been held that an officer may be 
proceeded against summarily after he has gone out 
of office , 49 but there is also authority to the con¬ 
trary 41 

b. Defenses 

Anything which would constitute a valid defense 
for an officer in an action on the case for an official de¬ 
fault is equally available as a defense in a summary 
proceeding against him. 

Since summary proceedings against a sheriff or 
constable are a mere substitute for the more tedious 
and expensive remedy by action , 42 anything which 
would constitute a valid defense for an officer in an 
action on the case for an official default is equally 
available as a defense in a summary proceeding 
against him , 43 but an officer against whom a rule 
absolute is granted at one term and an attachment 
nisi at the next cannot, m answer to the latter, set 
up grounds decided against him before the rule 
was made absolute 44 In a contempt of court pro¬ 
ceeding against a constable for losing property of 
which he had been custodian, the constable may set 
up as a defense that the property was intrusted 
by him to another person for safe-keeping, that 
such property was stolen, and that both his con¬ 
duct and that of the person to whom the property 

36. N T -—Van Tassel v Van. Tassel, 

31 Barb. 439. 

57 C.J p 989 note 39 

37. NY.—Jourden v. Hawkins, 17 
Johns. 35. 

57 CJ. p 989 note 40 

38. Ala —Kirkmans v. 

Port 22. 

Miss—Steen v. Briggs, 11 Miss 326 

39. U.S.—Turner v. Fendall, DC, 1 
Cranch 116, 2 E.Ed 53. 

40. Ga—Bell v, Thorpe, 44 Ga. 509. 

57 C.J. p 989 note 43. 

41. Tenn—Cowan v Sloan, 32 S.W. 

388, 95 Tenn 424. 

57 C.J p 989 note 44. 

42. Tenn —Billmgsly v. Rankin, 2 
Swan 82. 

43. Ala.—Corpus Juris cited in 
Huett v. Nevins, 50 So 2d 160, 162, 

255 Ala 37 

Tenn—Billmgsly v. Rankin, 2 Swan 

82 . 


was intrusted were in good faith . 45 
c. Notice or Process 

Generally, under statutes providing for summary pro¬ 
ceedings against sheriffs and constables for official de¬ 
faults, such a proceeding must be preceded by notice 
to the officer or the issuance of process advising him of 
the proceedings against him. 

As a general rule, under statutes providing for 
summary proceedings against sheriffs and constables 
for official defaults, such a proceeding must be pre¬ 
ceded by notice to the officer 46 or the issuance of 
process advising him of the proceedings against 
him , 47 which notice or process must be served on 
the officer the statutory length o*f time before the 
hearing or the granting of the rule or attachment 
sought 48 Where notice is given to an officer that 
a motion for judgment against him for an official 
default will be made at a specified time, the motion 
must be made at the time appointed, or some other 
proceedings had to keep alive the notice, or it will 
lose its force . 49 An officer may, however, waive 
the requirement of notice 50 or objections founded 
on its irregularity . 51 Where an officer amends his 
return to a writ, after notice of a proceeding against 
him founded on the original return, a second notice 
is not necessary . 52 

Form, contents, and sufficiency . Where notice 
of a summary proceeding against a sheriff or con¬ 
stable is required, it must inform the officer to whom 
it is directed of the act or default on which his 
alleged liability is based 53 and of the remedy which 
it is sought to enforce against him . 54 Where the 
statute prescribes the form of process to be is¬ 
sued, such form must be adhered to , 55 and it has 
been held that the notice must contain all the requi- 

48. Tex—Murray v. Evans, 60 S.W. 
786, 25 TexCivApp 331. 

57 C J. p 990 note 51 

49. Ala—Armstrong v. Robertson, 2 
Ala. 164. 

57 C.J. p 990 note 52. 

50. Ky—Champion v Dunn, 25 S.W. 
2d 1023, 233 Ky 366. 

57 C.J. p 990 note 53. 

51. Tenn —Chaffin v. Crutcher, 2 
Sneed 360 

57 C.J. p 990 note 54. 

52. Va—Stone v. Wilson, 10 Gratt. 
529, 51 Va. 529. 

53. Ala.—Godbold v. Planters 1 , etc.. 
Bank, 4 Ala 516. 

57 C.J. p 990 note 57. 

54. Ala.—Caskey v. Nitcher, 8 Ala. 
622. 

57 C J. p 990 note 58. 

56. Del —Hukill v, Staats, 2 DeL 
385. 


Harkins, 1 


Falsity of return 

Where sheriff marked a forthcom¬ 
ing bond forfeited for failure of de¬ 
fendant to have the property forth¬ 
coming on a particular date, sheriff 
could not in a summary proceeding 
against him say that the property 
was then forthcoming and that the 
return was false unless sheriff con¬ 
nected plaintiff with fraudulently in¬ 
ducing him to make return.—-Huett v. 
Nevins, 50 So 2d 160, 255 Ala 37 

44. Ga —Mize v. Blalock, 71 Ga 
861 

45. Ga—American Plant Co. v. Tip- 
pins, 188 S.E. 275, 54 GaApp. 439 

46. Miss—Weber v. Everman, 47 
Miss. 540—Vance v. Connell, 1 
Miss 254. 

57 CJ. p 989 note 48 

47. Del.—Hukill v. Staats, 2 Del. 
385. 


396 



80 C.J.S. 


SHERIFFS AND CONSTABLES 


§ 172 


sites of a petition. 56 It has been held sufficient to 
specify the term at which the motion is to be made, 
without designating any particular day 57 The no¬ 
tice of a motion against an officer for failure to 
return an execution need not require him to pro¬ 
duce the execution, 58 nor is the validity of such a 
notice affected by the fact that it demands, as a 
legal conclusion, more or less by way of interest or 
damages than plaintiff is entitled to. 59 Where a 
rule nisi calls on a sheriff to make return of his 
actings and doings in the premises, and also to show 
cause why he should not be attached for a con¬ 
tempt, this is such a notice as to justify making the 
rule absolute and granting an attachment. 60 A no¬ 
tice is not invalidated by an error in the date. 61 

d. Parties 

As a general rule summary proceedings against a 
sheriff or constable are properly instituted by, and in 
the name of, the person who is injured by his default. 

As a general rule summary proceedings against 
a sheriff or constable are properly instituted by, 
and m the name of, the person who is injured by 
his default, 62 although it has been held that pro¬ 
ceedings by attachment as for contempt should 
be in the name of the state. 62 There is authority 
for the rule that two or more persons having dis¬ 
tinct interests may unite in a summary proceeding 
against an officer, 64 but the contrary has also been 
held. 65 The officer whose default forms the basis 
of the proceeding must be made a party thereto, 66 
and a motion against “the sheriff of” a designated 
county, without mentioning his name, cannot be 
considered. 67 An applicant for a rule against an 
officer for the distribution of a fund in his hands 
need not in the first instance make other claimants 
of the fund parties to the proceeding, 68 but after 


the granting of the rule, on proper notice to such 
other claimants, either by the applicant or by the 
officer, they may, if they so desire, come in and be 
made parties. 69 Plaintiff’s attorney is not a proper 
party to a motion against an officer for a failure 
to pay over money collected on execution because 
of the fact that he claims a lien on such money for 
the compensation for professional services and has 
notified the officer of such claim. 70 The permission 
of an execution plaintiff that a motion for statutory 
damages for the sheriff’s failure to return an ex¬ 
ecution shall be carried on for the benefit of one 
of the defendants who was a mere surety for the 
others, but paid the amount, does not invest the 
surety with such a beneficial interest as requires 
that he be a party to the motion. 71 An officer who 
has been ruled for a failure to make the money 
due on an execution placed m his hands cannot con¬ 
vert the proceeding thus instituted against him into 
a rule against himself and a third person, not an 
official, by having the latter made a codefendant to 
the rule. 72 The sureties on the official bond of 
an officer are not necessary parties to summary 
proceedings against him for an official default 73 

e. Pleading 

The rules relating to the sufficiency of the petition 
or moving papers in summary proceedings generally 
are applicable to summary proceedings against a sheriff 
or constable for an official default. Similarly, the suf¬ 
ficiency of the officer's answer Is to be determined under 
the ordinary rules of pleading. 

The rules relating to the sufficiency of the peti¬ 
tion or moving papers in summary proceedings gen¬ 
erally, considered m Summary Proceedings § 4, also 
60 C.J. p 1015 note 22-p 1016 note 34, are applica¬ 
ble to summary proceedings against a sheriff or 
constable for an official default. 74 In some juris- 


50. Ky.—Johnson v. Bradley, 11 
Bush 666 

57 C.J. p 990 note 60. 

57. Ala—■'Welch v Fourier, 6 Ala 
516—McRae v. Colclough, 2 Ala. 
74. 

58. Tenn —Armstrong v. Apple, 2 
Coldw. 280. 

59. Tenn.—Lashley v. Wilkinson, 2 
Head 482. 

<60. Ga.—Brannon v. Central Bank, 
18 Ga. 361. 

-61. N.J.—Scott v. Dow, 14 NJ.Law 
350 

67 C.J. p 990 note 65. 

•62. US—Turner v. Fendall, D.C., 
1 Cranch 116, 2 L.Ed. 53 

57 C.J. p 990 note 67. 

*63. S C —State v. Charleston Dist., 
8 SCt. 145. 

.67 C.J. 1) 991 note 68. 


64. Ga—Taylor v Johnson, 17 Ga. 
521. 

65. Ala —Patterson v Mobile Cir 
Ct, 11 Ala 740 

66. La.—Buckner v Baker, 11 La. 
459. 

67. Tex—Weems v. Brazoria Coun¬ 
ty, 48 Tex. 481. 

68. Ga—Berne v Smith, 25 S E. 
757, 97 Ga 782. 

69. Ga —Berne v. Smith, supra. 

70. Miss.—Pugh v Boyd, 38 Miss 
326 

71. Ky—Sanders v. Commonwealth 
, Bank, 2 Mete. 327. 

72. Ga—McConnell v. West, 30 S.E 
654, 105 Ga 468 

73. Ala—Garey v. Frost, 5 Ala. 636. 

74. Tex.—Murray v Evans, 60 SW 
786, 25 TexCiv.App 33L 

57 C.J p 991 note 81 " 
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•Actual damages suffered 

Pleading seeking recovery for ac¬ 
tual damages arising from alleged 
unlawful execution sale must set 
forth the actual damages suffered — 
Dallas Joint Stock Land Bank of Dal¬ 
las v Randerson, Civ App , 127 S W. 
2d 593, reversed on other grounds 
Randerson v. Dallas Joint Stock 
Land Bank of Dallas, 147 S W 2d 
769, 136 Tex 91. 

Attorney’s fees 

In proceeding to recover from sher¬ 
iff actual damages resulting from al¬ 
leged unlawful foreclosure sale, 
where it was not alleged that plain¬ 
tiff had become obligated to pay two 
thousand five hundred dollars at¬ 
torney's fees, claims for attorney’s 
fees m such amount was unreasona¬ 
ble on face of petition.—Dallas Joint 
Stock Land Bank of Dallas v. Ran¬ 
derson, 127 S.W.2d 593, reversed on 
other grounds Randerson v. Dallas 
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dictions, where the proceeding is by motion, the 
notice of the motion serves as the initiatory plead¬ 
ing of the moving party, 75 and a written declaration 
is not necessary. 76 The officer may be permitted 
by the court to make answer at any time before the 
order or rule against him becomes absolute, 77 and 
the sufficiency of his answer is to be determined un¬ 
der the ordinary rules of pleading. 78 In proceed¬ 
ings by suggestion under a statute requiring the 
court to cause an issue to be made up to try the 
fact, a denial of the allegations of the suggestion 
presents an issue. 79 An omission to verify an an¬ 
swer or traverse is at most an amendable defect, 80 
and m the absence of objection thereto the irregu¬ 
larity is deemed waived. 81 An answer is to be 
taken as true if not traversed, 82 and, therefore, 
when no traverse is taken, or a traverse hied is 
stricken, and the facts set out in the answer con¬ 
stitute a sufficient defense, the rule should be dis¬ 
charged or the proceedings dismissed 83 It has been 
held that, m the absence of laches, a traverse may 
be filed at any time before the proceeding comes 
to trial. 84 

Issues; variance . Where a general denial is in¬ 
terposed in a summary proceeding against one as 
sheriff or constable for an official default, the ques¬ 
tion whether defendant is or is not such officer is 
in issue. 85 On scire facias against an officer to 
hold him as special bail, he having discharged de¬ 


fendant without taking bail, the objection that a 
capias ad satisfaciendum had not issued against de¬ 
fendant and been returned non est inventus, as re¬ 
quired by statute, must be taken by special plea, 
and cannot be raised under the plea of nul tiel rec¬ 
ord 86 Whether or not a variance between the ex¬ 
ecution described in a notice of motion against a 
sheriff or constable and that offered m evidence 
is fatal depends on the extent and materiality of 
the variance 87 When a motion against a sheriff 
is based on an alias writ, a variance between the 
writ described m the notice and the one produced 
m evidence cannot be aided by the production of 
the original writ which corresponds with the no¬ 
tice. 88 A motion for a failure to return process 
cannot be sustained by proof of falsity or insuffi¬ 
ciency of the return made. 89 

f. Evidence 

General rules of evidence govern in summary pro¬ 
ceedings against a sheriff or constable for an official 
default. 

In summary proceedings against a sheriff or con¬ 
stable for an official default, general rules of evi¬ 
dence govern with respect to the matters neces¬ 
sary to be proved, 90 the presumptions which are to 
be indulged, 91 the burden of proof, 92 and the ad¬ 
missibility, 93 as well as the competency, 94 mate¬ 
riality, 95 and weight and sufficiency, 96 of the evi¬ 
dence. 


Joint Stock Land Bank of Dallas, 147 
S W 2d 769, 136 Tex 91. 

75. Ala.—Walker v. Turmpseed, 8 

Ala. 679 

57CJ p 991 note 83. 

Allegations held insufficient against 
demurrer 

On a statutory motion to recover 
damages for failure to return execu¬ 
tion on return day against former 
sheriff, and his successor, allegations 
that if former sheriff ever turned ex¬ 
ecution over to his successor, mov¬ 
ants did not know when, or whether 
it was in person or by mail, that 
neither the execution nor notation on 
writ showed when successor sheriff 
received it, that movants did not 
have knowledge of facts, and that 
defendant sheriffs refused to give 
information, were insufficient as 
against demurrers, since presumption 
that former sheriff performed duty 
by delivering execution to successor 
was neutralized by presumption of 
equal dignity that successor would 
have performed his duty by making 
return at time required by law—-W 
T Rawleigh Co. v. Hester, 200 So 
260, 190 Miss 329. 

76. Ala—Condry v. Henley, 4 Stew 

& P. 9 . 


77. Ga—Hixon v Callaway, 58 SE 
1120, 2 Ga App 678 

57 CJ. p 991 note 85. 

78. Ga —Sanders v Carter, 52 S E 
887, 124 Ga 676, 677. 

57 C-J p 991 note 86 

79. Ala—Hallett v. Lee, 3 Ala 28 

80. Ga—Pace v. Tarver, 92 S E 227, 
19 Ga.App 708'—Melton v Hicks, 67 
SE 116, 7 Ga App 462. 

81. Ga—Pace v Tarver, 92 SE 227, 
19 Ga App. 708—Black v Weaver, 
67 SE. 389, 7 Ga App 507 

82. Ga—Smith v West, 67 S E 405, 
134 Ga 11 

57 C J. p 992 note 90 

83. Ga—Perry v. Christie, 65 Ga. 
642. 

57 C.J p 992 note 91 

84. Ga.—Melton v Hicks, 67 S E 
116, 7 Ga App. 462—Brantley Co v 
Southerland, 57 S E 960, 1 Ga App 
804. 

85. Alsu—Hopkins v. Gary, 7 Ala. 
46. 

86. N C.—Gray v. Hoover, 15 N.C. 
475. 

87. Ala—Spence v Rutledge, 11 Ala 
557 

57 C J. p 992 note 97. 
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88. Ala—Walker v. Turmpseed, 8 
Ala. 679. 

89. Tenn —Watkins v. Barnes, 1 
Sneed 201. 

90. Ky—Johnson v. Bradley, 11 
Bush 666 

57 C J. p 993 note 2. 

91. Va—Stone v. Wilson, 10 Gratt 
529, 51 Ya 529 

57 C J. p 993 note 3 

92. Tenn—Cannon v Wood, 2 Sneed 
177. 

57'CJ p 993 note 4. 

93. Miss—Watson v Boyett, 118 So 
629, 151 Miss 726 

57 C.J p 993 note 5. 

94. Ala—Gresham v. Walker, 10 
Ala. 370 

57 C J. p 993 note 6. 

95. Ga—Sanders v. Carter, 52 S E. 
887, 124 Ga 676 

57 C.J. p 994 note 7. 

96. Ala—Casky v Haviland, 13 Ala. 
314. 

57 C.J p 994 note 8 
Evidence held insufficient 

Evidence not showing that deceas¬ 
ed was sheriff at time of alleged fail¬ 
ure to execute order of sale or that 
order of sale was sent to him was 
insufficient to support judgment 
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g. Trial or Hearing 

Issues of fact arising in summary proceedings against 
a sheriff or constable ordinarily are properly submitted 
to the jury, and questions of law are for the court 

Issues of fact arising in summary proceedings 
against a sheriff or constable ordinarily are prop¬ 
erly submitted to a jury 97 unless submitted to the 
court by agreement, 98 and questions of law are for 
the court. 99 The issue must be tried at the time 
at which the cause is called for trial unless good 
cause for a continuance is shown 1 It has been 
held that the trial must be by the court itself, and 
not by a referee 2 Where all the facts are admit¬ 
ted or not denied there is nothing to be submitted 
to a jury, 3 and where no evidence is introduced m 
support of a traverse of the answer of an officer 
on a rule against him it is proper for the court to 
dispose of the case on the facts set forth m the an¬ 
swer 4 Where the parties to summary proceedings 
appear and an issue is tried by a jury, the proceed¬ 
ings are like other suits in court commenced m the 
ordinary mode, and governed by the same rules, 5 
with the single exception that it must appear af¬ 
firmatively on the record that the court had juris¬ 
diction to entertain the proceeding 6 Collateral 
questions cannot be considered. 7 

In a summary proceeding for a false or insuffi¬ 
cient return, the inquiry is confined to the face of 
the return. 8 Where, in summary proceedings 
against an officer for failure to make the money 
on a writ, his sureties are not made parties, the fact 
of suretyship need not be found by the jury to sus¬ 
tain a judgment against them, but the proper course 
is to prove the fact of suretyship to the court. 9 A 
finding by the jury for plaintiff on the merits of a 
summary proceeding includes all the facts neces¬ 
sary to the ascertainment of defendant's liability, 
unless the statute requires the facts to be specially 
found. 10 
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h, Judgment 

Every fact which is necessary to give the court Ju¬ 
risdiction of summary proceedings against a sheriff or 
constable and to authorize the judgment must be set 
out in the judgment as having been made to appear. 

Every fact which is necessary to give the court 
jurisdiction of summary proceedings against a sher¬ 
iff or constable and to authorize the judgment must 
be set out in the judgment as having been made to 
appear 11 A motion against an officer charging 
him with failing to pay over money collected by 
him on execution, and also with failing to return 
the execution, will warrant a judgment against him 
for either of the causes alleged, although it be asked 
for only on one of these grounds. 12 In a proceed¬ 
ing against an officer for failure to return execu¬ 
tions issued on two judgments against different par¬ 
ties for the same debt, the court will render but 
one judgment. 13 Whether or not claimants to a 
fund in the hands of an officer come in and cause 
themselves to be made parties to a summary pro¬ 
ceeding against him for the distribution of such 
fund, they are bound by the judgment rendered if 
they actually participate in the hearing. 14 Where 
an officer neglects to take a bail bond, and in a pro¬ 
ceeding had thereon against defendant and the offi¬ 
cer the latter pleads, but defendant makes default, 
a verdict against the officer alone is proper, but 
the judgment should be against both him and de¬ 
fendant 15 A judgment commanding the officer 
to pay out of a fund in his hands plaintiff's claim 
and the costs of the proceeding, which, together, ex¬ 
ceed the amount of such fund, is erroneous 16 
Where a judgment nisi is rendered against an offi¬ 
cer for failure to return process and he shows no 
sufficient reason for such failure the judgment is 
properly made absolute. 17 

Discretion of court . In a contempt proceeding, 
the court may exercise its discretion under the cir- 
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against his estate.—Huff v Matula, 

Tex.Civ App , 58 S W 2d 855 

97. Ga—Read Phosphate Co v. S 
Weichselbaum Co., 58 S.E 122, 1 
GaApp 420 

57 C J. p 995 note 10 

98. Ga—Read (Phosphate Co. v. S 
Weichselbaum Co, supra 

99. Ala.—Whitsett v. Slater, 23 Ala 
626. 

57 C J p 995 note 12. 

1. Ga—Brantley Co v. Southerland, 
57 SE. 960, 1 GaApp 804. 

2. Del.—Stidham v Chase, 3 Del 
418. 

3. Ga.—Pace v. Tarver, 92 S.E, 227, 
19 Ga.App. 708 

S.C.—Eve v. Mosely, 33 S.C.L. 203 


4. Ga—Brown v TJsry, 25 S.E. 650, 
99 Ga 302. 

57 C J p 995 note 16. 

5. Ala.—Garey v. Frost, 5 Ala 636 

6. Ala—Garey v. Frost, supra 

7. Ga—Rambo v. Bell, 3 Ga. 207. 

57 C J p 995 note 19. 

8. Tenn—Hill v. Hinton, 2 Head 124 
Inadvertence no defense 

On motion for summary judgment 
against sheriff, fact that action m 
making insufficient return was inad¬ 
vertent was no defense.—Standifer v 
May, 42 S.W.2d 343, 163 Tenn. 210 

9. Ala.—Garey v. Frost, 5 Ala 636. 

10. Ala—Welch v. Fourier, 6 Ala 
516. 


11. Tenn —Burt v. Davidson, 5 
Humphr 425 

57 CJ p 995 note 24. 

12. Tex—Spinks v. Caldwell, 23 Tex 
623 

13. Tenn—Tennessee Bank v. Can¬ 
non, 2 Heisk 428. 

14. Ga.—Berne v. Smith, 25 SE 
757, 97 Ga. 782. 

15. Ky.—Bartlett v. Marshall, 2 
Bibb 467. 

16. Ga.—Grimsley v. Alexander, 32 
SE 24, 106 Ga 165. 

17. N C.—Graham v. Sturgill, 31 S E 
705, 123 N.C. 384. 
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cumstances of the case as to whether it will at¬ 
tach a constable for contempt. 18 

Modification. After notice of appeal from an or¬ 
der, made in summary proceedings against an officer, 
directing an attachment to issue against him, the 
trial court may modify such order so as to meet 
the justice and law of the case. 19 

Setting aside . Where judgment directing the 
mode of disposition of funds in an officer’s hands is 
rendered m summary proceedings to which all the 
claimants are parties, the officer cannot object to 
the mode of distribution so directed and has no 
standing to ask that the judgment be set aside. 20 

Judgment by default. No judgment by default 
can be rendered, nor can the averments of the mov¬ 
ing party be taken as confessed, on the failure of 
an officer to appear or answer in summary pro¬ 
ceedings against him, but the matters relied on to 
sustain his liability must be established by proof 21 

i Damages and Costs 

Only such amount as is contemplated by statute may 
be recovered in summary proceedings against a sheriff 
or constable. Such an officer may be liable for the costs 
of the proceeding. 

Only such amount as is contemplated by statute 
may be recovered in summary proceedings against 
a sheriff or constable 22 Accordingly, where the 
proceeding is under a statute allowing a recovery 
of the amount of the debt or of the debt and dam¬ 
ages, interest cannot be allowed, even though it 
might be recoverable m a common-law action. 23 
Unless provided otherwise by statute, an execution 
plaintiff cannot recover from the sheriff more than 
the value of the execution defendant’s property sub¬ 
ject to levy; 24 and on a motion by a plaintiff in an 
execution against an officer for failure to return 
it m the proper time, when the amount of the ex¬ 
ecution has been paid to plaintiff by one of defend¬ 
ants after such default, plaintiff cannot recover 


the amount of the execution, but only the statutory 
damages for which the officer has rendered himself 
liable by his delinquency. 25 Where an officer’s an¬ 
swer to a rule against him for money realized on a 
levy sets up expenses incurred by him in selling 
the property, and the like, and is not traversed, such 
expenses are properly allowed to him. 26 

In proceeding by officer against deputy. An offi¬ 
cer against whom a judgment is rendered for the 
default or misconduct of his deputy cannot recov-^ 
er against such deputy, in summary proceedings, 
judgment for greater damages than have been re¬ 
covered against himself, 27 except that in addition 
to the amount of such judgment he may recover 
his costs in defending the action m which it was 
rendered. 28 

Costs. A sheriff or constable may be liable for 
the costs of a summary proceeding against him for 
an official default. 29 

j. Review 

An appeal lies from a final order or Judgment against 
a sheriff or constable in summary proceedings, except 
where a statute provides otherwise. 

An appeal lies from a final order or judgment 
against a sheriff or constable in summary proceed¬ 
ings, the same as from other final orders, 30 except 
where the statute relating to such proceedings pro¬ 
vides otherwise, expressly or by clear implication. 31 
A refusal to allow an officer to amend his return 
on an execution, pending a motion against him for 
neglect of duty in respect to the execution, cannot 
be assigned as error in the judgment on the mo¬ 
tion. 33 An appellate court will not interfere with 
the discretion of the trial court in making absolute 
a rule against an officer, where his answer to the 
rule is evasive; 33 and a court has refused to dis¬ 
turb on appeal a rule absolute against an officer on 
his failure to make a sum of money on a mort¬ 


is. Ga—American Plant Co. v. Tip- 
pins, 188 SE 275, 54 Ga App 439 

19. S C —Gibson v. Gibson, 7 SC 
356, 

20. Ga —Mattox v. Berry, 71 S E 
155, 136 Ga 183. 

21. Ky—Lampton v. Scott, 3 A.K 
Marsh. 172. 

57 C.J. p 996 note 34. 

22. Ala—Birmingham Dry Goods 
Co. v. Bledsoe, 23 So. 153, 117 Ala 
495 

57 C J. p 996 note 36. 

23. NY—Brown v. Littlefield, 1 
Wend. 398—Thomas v. Weed, 14 
Johns* 255. 


24. Ala—Gary v. Hathaway, 6 Ala 
161. 

57 C J p 996 note 39 

25. Ky—Sanders v Kentucky Bank, 
2 Mete 327 

26. Ga.—Wall v. Clark, 59 Ga. 631. 

27. Va—Stowers v. Smith, 5 Munf 
401, 19 Va. 401. 

28. Va—Stowers v Smith, supra. 

29. Ga—Sutton v. Robinson, 72 Ga 
195. 

NY.—Mitchell v. Roulstone, 1 N.Y. 
Super 218 

Reasonable attorney's fee 

Under a statute providing that the 
officer shall be liable to plaintiff for 
the costs, "legal and extraordinary," 
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of recovering the sum due the lat¬ 
ter on account of the former’s de¬ 
fault, plaintiff is entitled to recover 
a reasonable attorney’s fee —Cham¬ 
pion v. Dunn, 25 SAV2d 1023, 233 Ky. 
366. 

30. SC—Emory v. Davis, 4 S.C. 23. 
ILeave of court held not necessary 
Pa —Bachman v. Messina, 45 Fe-Dist. 

& Co. 47. 

31. Pa—Johnston v. Meeker, 10 
Watts 403. 

32. Ala.—Casky v. Haviland, 13 Ala. 
314. 

33. Ga.—Willis v. Powell, 51 Ga. 
475. 
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gage execution on lands, although the trial court 
certified that by inadvertence execution was issued 
against the officer on the rule absolute, and also 
an attachment against him, whereas the statute 
authorizes only one of those remedies at a time. 34 
Irregularities m the proceedings will not defeat 
them where a just result is reached. 35 A final order 
m a proceeding by rule against an officer is m the 
nature of a final judgment, on appeal from which 


the court may revise any intermediate order in the 
same proceeding involving the merits and necessari¬ 
ly affecting the judgment. 36 Where an error m a 
judgment is merely clerical, it will be amended by 
the appellate court and affirmed 37 Defendant in an 
execution cannot except to, or appeal from, a judg¬ 
ment rendered in summary proceedings against an 
officer for failure to make the money on the ex¬ 
ecution. 38 


VIII. AMERCEMENT, FINES, AND PENALTIES 


§ 173. In General 

a General considerations 

b. Construction and operation of stat¬ 

utes 

c. Defaults for which amercement or pe¬ 

nalization proper 

a. General Considerations 

Proceedings for the amercement of, or for the im¬ 
position of penalties on, sheriffs or constables for of¬ 
ficial defaults are purely statutory, and the courts will 
hold persons who claim the benefit of such statutes to 
a strict observance of the statutory requirements. 

Some statutes provide for the amercement of 
sheriffs and constables, or for the imposition on 
them of prescribed fines and penalties, for various 
designated official defaults. 39 The liability to 
amercement or for a penalty for defaults is purely 
statutory, 40 and, in the absence of statute provid¬ 
ing therefor, an officer is not subject to such lia¬ 
bility. 41 The right to demand a judgment of 
amercement or for a penalty against a sheriff or 
constable rests on no equitable grounds, 42 and in 
the enforcement of a statutory penalty the courts 
will hold parties to a strict observance of the re¬ 
quirements of the statute, 43 and it is not permissible 
to invoke mere presumptions or inferences to sup¬ 
port the imposition of a penalty. 44 It has been stat¬ 


ed that certain statutes providing for amercement 
give a more expeditious remedy against sheriffs 
and other officers but give no additional rights, ex¬ 
cept, perhaps, with respect to the penalty provided 
for by the statutes. 45 A statutory proceeding for 
amercement is not the sole remedy against an offi¬ 
cer who has been guilty of conversion. 46 

Under some statutes it has been held that the 
amercement of a sheriff or constable rests in the 
discretion of the court; 47 but by other authorities 
it has been held or recognized that when a case 
clearly within the statute is presented the court 
has no discretion but must render judgment of 
amercement, 48 

b. Construction and Operation of Statutes 

Generally, statutes making provision for the amerce¬ 
ment of, or for the imposition of penalties on, sheriffs 
or constables for official defaults are regarded as penal 
in nature, and, as such, are to be strictly construed and 
applied only to defaults clearly within their terms. 

While a statute imposing a penalty on a sheriff 
or constable for an official default has been re¬ 
garded as remedial rather than penal, 49 general¬ 
ly, statutes providing for the amercement of, or 
for the imposition of penalties on, sheriffs or con¬ 
stables for official defaults are regarded as penal in 
nature, 50 and, like other penal statutes, are to be 


34. Ga—Clement v. Bunn, 60 Ga 
334. 

35. Ga—Thrash v. Harman, 94 SB 
54, 21 GaApp 98. 

36. S.C—Emory v Bavis, 4 S.C. 23 

37. Va.—Tyree v. Donnally, 9 Graft 
64, 50 Va 64 

57 C J p 997 note 53. 

38. Ga—White v. Haslett, 49 Ga. 
262. 

33. Kan—Flowers v. Gray, 225 P,2d 
94, 170 Kan. 266. 

57 C.J. p 997 note 60. 

“Amercement” defined see 3 C.J S 
p 1044. 

40. Kan —Flowers v. Gray, supra. 

57 C.J p 997 note 61. 

41. Ky.—Wilson v. Commonwealth, 
262 S.W. 965/203 ICy. 616. 

80 C.J S.—26 


42. Kan—Fisher v. Franklin, 16 P 
341, 38 Kan 251 

Ohio.—Moore v McClief, 16 Ohio St 
50 

43. Tex —Huff v. Matula, Civ App , 
58 S W 2d 855. 

57 C J p 998 note 73 

44. Tex —Huff v. Matula, supra. 

45. ISTeb—Ehlers v Gallagher, 22 N. 
W 2d 396, 147 Neb. 97—Crooker v. 
Melick, 24 NW. 689, 18 Neb 227. 

46. S D ——Malchoff v. Knewel, 215 
N.W 689, 51 SB. 520. 

47. Ala—Rodgers v. Waters, 2 Ala. 
644. 

Ky—McClelland v. Hobbs, Hard 2 

48. Kan—Flowers v. Gray, 225 P^2d 
94, 170 Kan 266. 

57 C J p 998 note 76. 
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49. Tenn—Cherry v Kennedy, 232 
SW. 661, 144 Tenn 320. 

50. Ark—State v Warner, 48 S.W 
2d 246, 185 Ark 610. 

Kan—Riffel v. Konecny, 88 P 2d 1077, 
149 Kan 533 

Miss—W T Rawleigh Co. v. Brant¬ 
ley, 19 So.2d 808, 197 Miss 244, 157 
ALR. 188—W T Rawleigh Co v 
Causey, 16 So 2d 397, 195 Miss 842 
—W, T. Rawleigh Co. v. Foxworth, 
11 So 2d 919, 194 Miss 205—W T. 
Rawleigh Co v. Hester, 200 So 250, 
190 Miss 329, 

ND—Glynn v. Wanner, 244 NW. 14, 
62 ND 499. 

Okl.—Redwme v. Alexander, 241 P. 
2d 376—Riddle v Bishop, 79 P.2d 
801, 183 Okl 55—First State Bank 
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strictly construed, and applied only to defaults clear¬ 
ly within their terms or purview. 51 So one who 
seeks to amerce or penalize an officer must bring 
himself within both the letter and the spirit of the 
law, 52 and very slight circumstances are sufficient 
to exempt the officer from the operation of the stat¬ 
ute. 53 A statute imposing a certain penalty will not 
yield and give place exclusively to a later statute 
imposing a larger penalty unless there is such a 
clear repugnance between the statutes that both 
cannot stand; 54 but when the incongruity between 
two statutes is so great as to leave but little doubt 
that the legislature intended the later enactment 
to repeal the former it will be so construed. 55 


c. Defaults for 'Which Amercement or Penaliza¬ 
tion Proper 

A sheriff or constable may be amerced or penalized 
for such defaults, and such only, as may be within the 
statute providing for the amercement or penalty. 

A sheriff or constable may be amerced or penal¬ 
ized for such defaults, and such only, as may be 
within the statute providing for the amercement 
or penalty, 56 such as failure to execute process, 57 
including any misconduct which deprives a party 
of the substantial benefits of his process, 58 or leav¬ 
ing goods levied on in possession of the judgment 
debtor, 59 failure to sell property levied on, 60 fail¬ 
ure to sell property under an order of sale 61 or 
properly to execute the order of sale, 62 failure to 
return process 63 within the time allowed by law 
for the making of the return, 64 making a false 65 


of Lovell v Graybeal, 37 P 2d 912, 
169 Okl 543 

57 CJ p 997 note 65. 

51. Ala —Evans v. Stevens, 8 Ala 
517. 

Ark —State v. Warner, 48 S W 2d 
246, 185 Ark 610 

Miss—W. T Rawleigh Co. v Brant¬ 
ley. 19 So 2d 808, 197 Miss. 244, 
157 ALR 188—W T. Rawleigh 
Co v Causey, 16 So 2d 397, 195 
Miss 842—W T Rawleigh Co v. 
Foxworth, 11 So 2d 919, 194 Miss 
205—W T. Rawleigh Co v Hester, 
200 So 250, 190 Miss 329 

ND.—Glynn v Wanner, 244 N.W 14, 
62 N.D. 499 

Okl —Redwine v Alexander, 241 P 2d 
376—Riddle v. Bishop, 79 P.2d 801, 
183 Okl. 55—First State Bank of 
Lovell v Graybeal, 37 P.2d 912, 
169 Okl 543 

57 C J p 997 note 67. 

52. Kan—Riff el v. Konecny, 88 P 2d 
1077, 149 Kan 533—Kothman v 
Prest, 8 P. 228, 34 Kan 179 

Ohio —Moore v McClief, 16 Ohio St 
50—Mine Safety Appliances Co. v 
Best, Com PI, 76 N E 2d 108 

Okl —Redwine v Alexander, 241 P 
2d 376—Riddle v Bishop, 79 P 2d 
801, 183 Okl 55—First State Bank 
of Lovell v Graybeal, 37 P 2d 912, 
169 Okl. 543 

57 C J p 998 note 68. 

53. Miss—W T. Rawleigh Co v 
Brantley, 19 So 2d 808, 197 Miss 
244, 157 ALR. 188—W. T Eaw- 
leigh Co v Causey, 16 So 2d 397, 
195 Miss 842—-W T Rawleigh Co 
v Foxworth, 11 So 2d 919, 194 Miss. 
205—W. T Rawleigh Co v. Hester, 
200 So 250, 190 Miss 329—Craw¬ 
ford v Bank of Seminary, for Use 
of Williams, 172 So 750, 178 Miss 
129. 

54. Ark—Hawkins v Taylor, 19 S 
W 105, 56 Ark 45, 35 Am S.R. 82 

57 C J. p 998 note 69* i 


55. Ky—Wilson v Slaughter, 3 J 
J Marsh 593 

57 C J. p 90S note 70. 

56. Kan.—Flowers v. Gray, 225 P 
2d 94, 170 Kan 266. 

Miss—W T Rawleigh Co v Brant¬ 
ley, 19 So 2d 808, 197 Miss 244, 157 
ALR 188 

STD—Glynn v. Wanner, 244 NW. 14, 
62 KD 499. 

57 C J. p 997 note 67 [a], p 1000 note 
3. 

57. Tex—Hackler v H Kohnstamm 
& Co of Texas, Civ.App , 227 S W. 
2d 347. 

57 C J p 998 note 78. 

Order of sale is an “execution” 
within the purview of a statute ren¬ 
dering an officer liable for failure to 
levy on, or sell, property subject to 
execution —Blanscet v. Palo Duro 
Furniture Co., Tex Civ App , 68 S W. 
2d 527. 

I Order for delivery of personal prop¬ 
erty in replevin was not a writ of 
execution within contemplation of 
statute providing for amercement of 
sheriffs, and sheriff’s default m han¬ 
dling of such order in replevin could 
not be made the subject of amerce¬ 
ment of sheriff.—Redwine v Alexan¬ 
der, Okl, 241 P 2d 376 
Default under warrant of seizure 
Failure of the sheriff properly to 
keep property seized under a war¬ 
rant of seizure did not subject him to 
amercement under a statute provid¬ 
ing that a sheriff should be amerced 
on his neglect or refusal to execute 
a writ of execution—Glynn v. Wan¬ 
ner, 244 NW. 14, 62 ND. 499. 

58. N J —Hoagland v. Todd, 37 N.J. 
Law 544. 

57 CJ. p 999 note 79. 

59. Ohio—Pettit v Ebright, 2 Ohio 
Dec, Reprint, 651, 4 West.L.Month 
328. 


60. N J —Scott v Dow, 14 N J Law 
350 

57 C J p 999 note 81 

61. Neb-—Shufeldt v. Barlass, 51 N 
W 134, 33 Neb. 785 

62. Ohio—Sharp v Ross, 7 Ohio Cir 
Ct. 55, 3 Ohio Cir Dec 660. 

57 C J p 999 note 83 

63. Kan—Flowers v. Gray, 225 P 
2d 94, 170 Kan 266 

57 C J p 999 note 84, p 1039 note 87 
[a]. 

64. Ark —J B Pearson Flour & 
Feed Co v Pittman, 95 S,W.2d 
1143, 192 Ark 1062 

57 C J p 999 notes 84, 85. 

Statute held mandatory 
Ark—J B Pearson Flour & Feed 
Co v. Pittman, supra 
Officers liable 

In statute providing for liability 
of officer neglecting to return execu¬ 
tion within specified time, word “of¬ 
ficer” includes both sheriff and con¬ 
stable—Ditsch v. Finn, 252 N.W, 562, 
214 Wis. 305. 

Alleged default held not within stat¬ 
ute 

Ark—State v Warner, 48 S W2d 246, 
185 Ark 610. 

Miss—W T Rawleigh Co. v. Hes¬ 
ter, 200 So. 250, 190 Miss 329 
ND—Glynn v Wanner, 244 NW 14, 
62 ND. 499. 

65. NC —Finley v. Hayes, 81 NO 
368. 

57 C J. p 999 note 86. 

What constitutes “false return” 
Making of “false return” within 
statute is conduct on part of officer 
which stigmatizes his representation 
of fact as dishonest one, and as cal¬ 
culated to deceive another by sup¬ 
pression of truth or nondisclosure of 
some material fact which should be 
revealed and return must be design¬ 
edly untrue in order to subject sher¬ 
iff and surety to penalty.—W. T 
Rawleigh Co. v. Brantley, 19 So 2d 
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or an insufficient or improper 66 return, failure of 
the officer to indorse on an execution the date of its 
delivery to him, 67 failure to file an inventory when 
it was the officer’s duty to do so, 68 delivering- a 
chattel seized m replevin proceedings to either party 
without the consent of the other, 69 selling property 
without giving notice as required by statute, 70 fail¬ 
ure to collect money which might have been collect¬ 
ed by the use of reasonable diligence, 71 failure 
to pay over money actually collected, 72 failure to 
have the amount of sale on execution or the money 
so made before the court and to pay it over ac¬ 
cording to law, 73 misapplication or improper dis¬ 
tribution of the proceeds of a sale, 74 serving a writ 
without having given bond, 75 levying on 76 or sell¬ 
ing 77 exempt property, taking excessive fees, 78 dis¬ 
charging a prisoner arrested without taking him 
before a magistrate, 79 permitting a prisoner arrest¬ 
ed under an execution against the person to es¬ 
cape, 80 refusal to give a prisoner a copy of the 
process under which he is detained, 81 delivering 
property under a writ of replevin before trying the 
validity of a claim interposed, 82 or failure to turn 


over to his successor all the books, furniture, etc., 
appertaining to his office. 83 

Default of deputy. A sheriff or constable ma y 
be amerced or penalized for a default of his dep¬ 
uty 84 unless under the statute the deputy himself is 
liable to amercement therefor. 85 A statute provid¬ 
ing for the amercement of a sheriff or constable 
does not authorize the amercement of his deputy for 
the latter’s defaults 86 Where, however, the stat¬ 
ute so provides, a deputy may be amerced for an 
official default. 87 

§ 174. Amount of Penalty or Almercement 

The amount of amercement or of a penalty for which 
a sheriff or constable may be liable for an official default 
depends on the terms of the statute providing for the 
amercement or the penalty. 

Since an amercement is, strictly speaking, a pen¬ 
alty, and so is properly for a fixed sum without 
regard to the extent of the injury suffered by 
the complaining party by reason of the default for 
which it is imposed, 88 a sheriff or constable may 
be liable, under some statutes so providing, for a 


808, 197 Miss. 244, 157 A L.R 188— 
57 C.J. p 999 note 86 [a], [bj. 
Return held not false 

Where judgment creditor and his 
attorney were advised by sheriff that 
judgment debtor claimed homestead 
exemption and that the other prop¬ 
erty of unknown value was subject 
to mortgage, subsequent return that 
sheriff had been unable to find any¬ 
thing on which he could levy was not 
a false return within the statute — 
W. T Rawleigh 'Co v. Brantley, su¬ 
pra. 

60. Miss.—McIntosh v. Munson 
Road Machinery Co, 145 So. 731, 
167 Miss. 516 
57 C J. p 999 note 87. 

67. N.C-—Hathaway v Freeman, 29 
NC. 109. 

57 C J. p 999 note 88. 

63. NJ—Todd v. Hoagland, 36 N 
J.Law 352 

57 'C J. p 999 note 89 

69. NY—Koerkle v Pangburn, 62 
N.Y S. 814, 30 Misc. 776 

57 C J p 1000 note 90 

70. Cal—Raker v. Bucher, 34 P 
654, 100 Cal. 214, rehearing denied 
34 P. 849, 100 Cal 214 

57 C J. p 1000 note 91. 

71. Minn —Breuer y Elder, 22 N.W 
622, 33 Minn. 147 

57 C.J. p 1000 note 92. 

72. Minn —Coykendall v Way, 12 
N.W 452, 29 M^nn. 162. 

57 C.J. p 1000 note 93. 


failure of bank in which money de¬ 
posited 

A sheriff was not liable to amerce¬ 
ment for the loss of money received 
by him from the sale of lands in 
partition and deposited by him, pend¬ 
ing distribution, in a bank m a sep¬ 
arate account to his credit as sher¬ 
iff, where the money was lost by 
reason of the failure of the bank — 
Ikert v. Wells, 13 Ohio Cir.Ct ,N S. f 
213, 32 Ohio Cir Ct 82, affirmed 92 
NE 1117, 82 Ohio St. 401—National 
City Bank of Cleveland v. Crawfis, 
Com PI., 2 Ohio Supp. 52. 

73. Mo—State ex rel and to Use of 
Dietrich v. Schade, App., 167 S.W 
2d 135 

Purpose of such statute is to in¬ 
sure certainty and uniformity in pro¬ 
cedure at execution sale and to deter 
officers from departing from definite 
procedure marked out, particularly 
with respect to handling of proceeds 
of sales—State ex rel. and to Use of 
Dietrich v. Schade, supra. 

Statute held mandatory, and not 
merely directory 

Mo.—State ex rel. and to Use of Die¬ 
trich v. Schade, supra. 

74. Kan—Kothman v. Prest, 8 P 
228, 34 Kan 179 

57 C J P 1000 note 94. 

75. Me.—Eustis v Kidder, 26 Me 
97. 

57 C J. p 1000 note 95. 

76. Ill.—Shear v Reynolds, 90, Ill 
238, 

57 C.J p 1000 note 96. 
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77. Ill.—Shear v. Reynolds, supra. 

57 C J p 1000 note 97 

78. The purpose of the statute ia 
to shield the public from official ex¬ 
tortion—Ehlers v. Gallagher, 22 N. 
W.2d 396, 147 Neb 97. 

79. N.H.—Crowley v. Hurd, 58 N.H 
75 

80. Opportunity to escape 

Where the prisoner was under sur¬ 
veillance and restraint all the time* 
until delivered to the sheriff, and 
was not permitted to and did not at¬ 
tempt to go at large, the sheriff was 
not liable lor the debt for permitting 
an escape under statute, because the* 
giving of a mere opportunity to es¬ 
cape does not constitute an escape, 
which consists of gaming liberty be¬ 
fore being delivered m due course of 
law—Brady v Hughes, 106 SE 829, 
181 NC 234 

81. Mo—Duff v. Karr, 91 Mo App 
16 

82. NY.—Colton v. Mott, 15 Wend 
619. 

83. S C—State v Kennedy, 36 SGL 
160 

84. N.C—Horne v. Allen, 27 NC. 
36. 

57 C J p 1000 note 6. 

85. Miss.—State v Nichols, 39 Miss. 
318. 

86. Ky— Caldwell v. Holly, 1 AK. 
Marsh 429. 

87. Miss—State v. Nichols, 39 Miss, 
318. 

88. NC—Thompson v. Berry, 65 N. 
C. 484. 
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penalty of a fixed amount prescribed by the stat¬ 
ute 89 or of an amount not exceeding a fixed stat¬ 
utory limit. 90 Under other statutes, however, the 
amount of the penalty for an official default is 
fixed with respect to the injury resulting or which 
may be assumed to have resulted therefrom; 91 and 
so, under particular statutes, an officer may be lia¬ 
ble for a prescribed multiple of the value of ex¬ 
empt property levied on, 92 or for the amount of 
the debt for the collection of which the process is¬ 
sued, 98 or for the amount of the actual loss sus¬ 
tained by plaintiff in the value or availability of his 
security by reason of the acts or omissions of the 
officer. 94 Under still other statutes, interest at a 
specified rate, sometimes exceeding the ordinary le¬ 
gal rate, on the amount for which the officer’s de¬ 
fault has made him liable may be imposed on an offi¬ 
cer as a penalty, 95 or he may be liable for a mul¬ 
tiple of the amount of lawful interest on the amount 
collected on a writ and not paid over. 96 

It has been held that not more than one fine can 
be legally imposed on an officer for failing to return 
one execution. 97 Some statutes prescribing a pen¬ 
alty of a specified amount for each day for failure 
of an officer to release an execution against exempt 
wages have been construed to provide for a sepa¬ 
rate penalty of the specified amount for each day 
while the release is wrongfully withheld. 98 

Discretion of court . Where discretion is re¬ 
posed in the court as to the amount of the amerce¬ 
ment or penalty to be imposed on a sheriff or con¬ 
stable for an official default, such discretion must 
be exercised reasonably and not arbitrarily, and the 
fine must not be excessive. 99 

§ 175. Particular Matters Affecting Liability 

a. Duty to act in general 

b. Validity and regularity of judgment, 

process, or sale 


c. Necessity of injury; collectability, 

payment, or satisfaction of debt or 
judgment 

d. Receipt or nonreceipt of money by of¬ 

ficer 

e. Conflicting claims or proceedings 

f. Innocent mistake 

g Illness or incapacity of officer 
h Termination of incumbency of office 
l. Acts, omissions, or status of complain¬ 
ing party 

j. Miscellaneous matters 

a. Duty to Act in General 

In the absence of any duty of a sheriff or constable 
to act under the particular circumstances involved, he 
may not be amerced or held liable for a penalty for an 
alleged default, 

A sheriff or constable may not be amerced or 
held liable for a penalty for an alleged default 
where he was not under a duty to act under the 
particular circumstances involved. 1 Accordingly, 
he cannot be amerced for not executing process 
where the circumstances are such that he is not 
bound to execute it. 2 A statute imposing a penalty 
on an officer neglecting a pay over on demand mon¬ 
ey collected on execution has been held to apply only 
where it is his plain duty to pay, and his neglect is 
willful, and not where the right of plaintiff to the 
payment is doubtful. 3 Similarly, where a writ is de¬ 
livered to an officer other than one of those to 
whom under the statute it should be directed, he 
is not liable to a statutory penalty for failure to re¬ 
turn it. 4 An officer cannot be amerced for failing 
to file an inventory before it becomes his duty to 
file it. 5 

b. Validity and Regularity of Judgment, Proc¬ 

ess, or Sale 

In order to authorize the amercement of a sheriff 
or constable, on the application of an execution plaintiff, 


€9. 1ST C.—Graham v Sturgill, 31 S. 

E 705, 123 NC. 384. 

57 C J. p 1001 note 24. 

50. Ala—Patterson v. Gaston, 17 
Ala 223 

Minn.—Breuer v. Elder, 22 N.W. 622, 
33 Minn, 147. 

51. Ark—Hawkins v. Taylor, 19 S 
W. 105, 56 Ark 45, 35 Am S R 82 

Neb—Crooker v. Melick, 24 NW. 689, 
18 Neb. 227. 

92. Colo.—Smith v. Pueblo Mercan¬ 
tile, etc, Assoc., 260 P. 109, 82 Colo. 
364 

57 C.J p 1001 note 28. 

93. Ark—Hawkins v. Taylor, 19 S 
W. 105, 56 Ark. 45, 35 Am.S.R. 
82. 

57 C J. p 1001 note 30. 


94. Neb—Ehlers v. Gallagher, 22 N. 
W.2d 396, 147 Neb. 97. 

57 C J. p 1001 note 31. 

95. Del—Smith v. Simmons, 46 A 
746, 18 Del. 462. 

57 C.J. P1001 note 33. 

96. Ill.—Ouster v. Agnew, 83 Ill. 
194. 

97. Va—Tomkies v. Downman, 6 
Munf. 557, 20 Va. 557 

98. W.Va—State ex rel. Sabatmo v. 
Richards, 34 S E.2d 271, 127 W.Va 
703 

99. Va—Bullock v. Goodall, 3 Call 
44, 7 Va 44, 

1. Ill—Custer v. Agnew, 83 HI. 194. 
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N J.—Hoagland v. Todd, 37 N.J.Law 
544. 

Ohio—Levi v. The Steamboat Balti¬ 
more, 12 Ohio Dec, Reprint, 387, 2 
Handy 172. 

2. Ohio—Duncan v. Drakeley, 10 
Ohio 45—Bereman v Xenia Bank, 1 
Ohio Dec, Reprint, 218, 4 West.L. J. 
500. 

57 C.J p 1002 note 36. 

3. Ill—Custer v. Agnew, 83 Ill 
194. 

4. Pa—Bachman v. Fenstermacher, 
2 Pa Co. 499 

5. N.J —Hoagland V. Todd, 37 N.J. 

Law 544. ' 
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for an alleged default with respect to the execution or 
return of a writ of execution, there must be a valid and 
enforceable judgment and a writ conforming to such 
judgment, and such officer may not be subjected to a 
penalty for a sale of property without due notice, where 
the sale is void because it is made under an invalid stat¬ 
ute or where the sale is made under void process. 

Where an execution plaintiff seeks to amerce a 
sheriff or constable for a default with respect to 
the execution or return of his writ he must show 
a valid and enforceable judgment 6 and an execu¬ 
tion conforming strictly to such judgment. 7 Where 
an execution is null and void, an officer cannot be 
amerced for neglecting or refusing to make a re¬ 
turn thereon; 8 and an officer may not be subjected 
to a charge in the nature of a penalty for failure 
to levy execution, where the writ of execution is 
so irregular because of noncompliance with stat¬ 
utory requirements that the officer is not required 
to make the levy. 9 It has been held, however, that 
the judgment must be void m order to avail the 
officer of relief from his liability for failure to 
return execution, m view of the fact that his at¬ 
tack on the judgment is a collateral one, 10 and that 
the fact that the judgment on which execution 
was issued was set aside as to some of the judg¬ 
ment defendants while the officer held the execu¬ 
tion does not necessarily relieve the officer from 
liability for failure to make a return in due time. 11 

Where, by mistake of the clerk, certain costs are 
-erroneously taxed and indorsed on an execution, 
the officer, after selling land under it, cannot be 
amerced for failing to pay over to the execution 
creditor the amount of such costs. 12 

Sale. A sheriff or constable does not incur a pen¬ 
alty provided by law for selling property without 


the required notice, if the sale is void in conse¬ 
quence of the unconstitutionally of the law under 
which it was made 13 or if the process under which 
the sale is made is void. 14 The fact that property 
levied on by a sheriff or constable is bid in by or 
for a prohibited person does not render the pro¬ 
ceeding any the less a sale, so as to exempt the offi¬ 
cer from the penalty for making a sale contrary to 
statutory provisions. 15 

c. Necessity of Injury; Collectability, Pay¬ 
ment, or Satisfaction of Debt or Judg¬ 
ment 

(1) In general 

(2) Whether or not debt or judgment 

collectable 

(3) Payment or satisfaction of debt or 

judgment; tender 

(1) In General 

Under some, but not under all, statutes, a sheriff or 
constable may be amerced or held liable for a penalty, 
notwithstanding the complaining party was not injured 
by the default in question. 

A sheriff or constable cannot avoid amercement 
or the imposition of a penalty, under some stat¬ 
utes, for a failure to serve, execute, or return proc¬ 
ess by showing that the party at whose instance the 
process issued was not injured by his default 16 
The rule does not apply, however, where the stat¬ 
ute provides otherwise, either expressly or by impli¬ 
cation 17 Furthermore, there is authority for the 
view that, under some statutes, injury must be 
shown, even m the absence of provision to that 
effect. 18 


A Okl.—Stem v. Scanlan, 127 P 
483. 34 Okl. 801, 42 L.RA.N.S, 895 

£7 C.J. p 1002 note 39. 

7. Okl—Ridpath v. Lancaster, 286 
P. 780, 142 Okl. 282. 

67 C.J. p 1002 note 40. 

A N.C—Bowen v. Jones, 35 N.C. 25, 
55 Am ID. 426. 

"Writ held not invalid 

Miss.—W. T. Rawleigh Co. v. Howell, 
18 So 2d 134, 196 Miss 489. 

*©. Tex—Warren v. Barron Bros 
Millinery Co, 23 S W.2d 686, 118 
Tex 659—Merrill v. Rose Mfg Co., 
CivApp., 78 S.W,2d 1075. 

premature issuance of alias execu¬ 
tion to county other than where 
judgment recovered 

Tex—Merrill v. Rose Mfg. Co., su¬ 
pra, 

no. Miss —McIntosh v. Munson 

Road Machinery Co., 145 So. 731, 
167 Miss, 546, 


Pact that judgment is erroneous 

does not relieve officer of liability 
if judgment is not void—McIntosh 
v Munson Road Machinery Co., su¬ 
pra 

Default Judgment held not void 
Miss —McIntosh v. Munson Road 
Machinery Co , supra 

11. Ark —J. B. Pearson Flour & 
Feed Co. v. Pittman, 95 S W,2d 
1143, 192 Ark 1062. 

12. Kan —Kothman v. Prest, 8 P. 
228, 34 Kan 179. 

13. Mich.—Willard v. Longstreet, 2 
Dougl. 172. 

14. Cal.-—Bellmer v. Blessington, 68 
P. Ill, 136 Cal 3. 

15. NC—Freeman v. Leonard, 6 S. 
E 259, 99 NC 274. 

16. N.D.—Lee v. Dolan, 158 N,W. 
1007, 34 ND. 449, 

57 C.J. p 1004 note 67, p 816 note 62 
[a]. 


Failure to sell property under execu¬ 
tion 

Kan —Rifle! v. Konecny, 88 P 2d 1077, 
149 Kan. 533. 

17. Iowa —Enfield v. Blyler, 25 N.W. 
251, 67 Iowa 295 

57 C.J p 1004 note 68. 

“Party aggrieved” 

Where sheriff failed to mark on 
execution the day of its receipt, as 
required by statute, and defendants 
had no property out of which judg¬ 
ment could be satisfied, and sheriff so 
returned on execution, sheriff was not 
liable for statutory penalty, recovera¬ 
ble by “the party aggrieved’* under 
the terms of the statute, for failure 
to mark on execution the day of its 
receipt, since execution creditors 
were not damaged.—Mclnms v. Par¬ 
ker, 184 So. 418, 183 Miss 648 

18. Tenn—Cherry v. Kennedy, 232 
SW 661, 144 Tenn. 320. 

Tex.—Smith v. Perry, 18 Tex. 510, 
70 Am.Dec. 295—Hackler v. H. 
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Esctipe. It has been held that immediate retak¬ 
ing and imprisonment of a debtor can be pleaded in 
bar of a suit for the penalty for his negligent es¬ 
cape, where the complaining party has not been 
prejudiced. 19 

(2) Whether or Not Debt or Judgment Col¬ 
lectable 

The view has been taken that an absolute liability im¬ 
posed by statute on a sheriff or constable for an official 
default may be enforced, even though the debt involved 
could not have been collected if there had not been a de¬ 
fault; but it has been held or recognized, under some 
statutes, that such an officer may not be amerced for 
various defaults involving writs of execution, if there 
was no property of the judgment debtor out of the pro¬ 
ceeds of which the claim covered by the writ could have 
been paid. 

According to some authority, where a statute im¬ 
poses on a sheriff or constable who is guilty of an 
official default in connection with the execution or 
return of process an absolute liability for the amount 
of debt, such liability cannot be reduced by show¬ 
ing that the debt could not have been collected even 
though there had been no default, 20 but it has been 
held or recognized that the mere fact that the of¬ 
ficer does not collect the amount of an execution 
cannot subject him to amercement or to a penalty 
where it appears that the debtor had no property 
out of which the amount or any part thereof could 
have been made, 21 that it is a complete defense to 
a proceeding to amerce, or to impose a penalty on, 
an officer for failure duly to return an execution 
that the debtor had no property subject to execu¬ 


tion during the life of the writ, and hence that the 
judgment creditor was not injured, 22 and that an 
officer cannot be amerced for failure to sell prop¬ 
erty attached or levied on where it appears that 
at the time of the levy the property was subject to 
a chattel mortgage for its full value 23 or was in¬ 
adequate to pay more than the amount of a senior 
writ already levied thereon 24 The mere fact, how¬ 
ever, that there are prior liens on the property of 
defendant m execution does not relieve the officer 
of liability for failure to levy execution. 25 

) 

It has been held or recognized that the mere in¬ 
solvency of the judgment debtor does not neces¬ 
sarily relieve the officer of liability for failure ta 
levy execution 26 or to return execution, 27 but it 
has also been held that the officer cannot be held 
liable for failure to levy on property or to make 
due return of execution, where nothing could have 
been realized because of the filing of a voluntary 
petition in bankruptcy by the defendant m execu¬ 
tion, 28 and that the fact that the officer did not 
make a levy under, or due return of, an execution 
is not ground for amercement, where, at the time* 
of the motion to amerce, enforcement of the judg¬ 
ment was barred by the discharge of the judgment: 
debtor m bankruptcy proceeding 29 

(3) Payment or Satisfaction of Debt or- 
Judgment; Tender 

While under some statutes a penalty for failure to , 
return a writ may be imposed on a sheriff or constable 
notwithstanding the debt has been paid after the return* 


Kohnstamm & Co. of Texas, Civ. 
App, 227 SW.2d 347 
Failure to complete execution 

A shenff may not he amerced for 
failure to complete an execution 
where no injury has resulted, if he 
has acted in good faith and has made 
a return on the execution within the 
time prescribed by statute —Mine 
Safety Appliances Co. v. Best, Ohio 
Com PI, 76 N.E 2d 108 

19. NC—Brady v. Hughes, 106 S.E 
829, 181 NC 234 

20. NT.—Rutzkowski v George, 36 
NTS 762, 92 Hun 412 

57 C.J p 1003 note 48 

21. Tex—Hackler v H Kohnstamm 
& Co. of Texas, CivApp,, 227 S.W. 
2d 347. 

57 C J p 1003 note 49 

22. Neb—Ehlers v. Gallagher, 22 N 
W 2d 396, 147 Neb 97 

Tex-—Hackler v H Kohnstamm & 
Co of Texas, Civ App, 227 S W 2d 
347 

57 C J p 1004 note 70 
ISTo property in county 

Sheriff cannot be amerced for fail¬ 
ure to make return on execution plac- 


, ed in his hands for levy, where there 
| is no property belonging to judg- 
i ment debtor in sheriff’s county sub- 
| ject to levy —Sioux Palls Corrugat- 
j ing Co v. Gunus, 259 N.W 275, 63 
i S D 385. 

23. Neb—Shufeldt v Barlass, 51 N 
| W 134, 33 Neb. 785. 

24. S C.—Townsend v. Kleckley, 38 
SCL. 206. 

25. Tex —Smothers v. Field, Thayer 
& Co, 65 Tex 435—Hackler v. H 
Kohnstamm & Co of Texas, Civ. 
App, 227 S W 2d 347. 

Reason for role 

Equity of redemption of defendant 
m execution is subject to his debts, 
and plaintiff m execution has right 
to have that sold for what it will 
bring and proceeds applied to pay¬ 
ment of his judgment—Smothers v 
Field, Thayer & Co, 65 Tex. 435— 
Hackler v. H Kohnstamm & Co. of 
Texas, Civ App., 227 SW.2d 347. 

26. Tex —Hackler v H Kohnstamm 
& Co of Texas, supra—Webb v 
First Texas Chemical Mfg Co, Civ 
App, 86 S W 2d 818—Roos v Gar¬ 
ner, Civ App, 45 S.W 2d 633—B 
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F Goodrich Rubber Co v. Valley 
Plumbing & Supply Co, Civ App, 
267 S.W. 1036. 

27. Tex—Vaughan v Warnell, 28 
Tex 119—Griswold v. Chandler, 
22 Tex 637. 

28. Tex —Richardson v. Johnson- 
Eayne Co, Civ.App., 252 S W. 253 

29. Kan—Flowers v. Gray, 225 P.2d 
94, 170 Kan 266. 

Exempt or nonexexnpt property 

(1) The rule stated m the text ap- . 
plies whether or not the property 
involved is exempt property—Flow¬ 
ers v. Gray, supra. 

(2) In an amercement proceeding 
m which the judgment involved was 
based on a work and labor claim, 
where it appeared tha£ the enforce¬ 
ment of judgment was barred by rea¬ 
son of discharge of judgment debtor 
m bankruptcy, contention that, since 
judgment debtor made no appear^ 
ance m state court since judgment 
was rendered against him, and that 
at no time could he have asserted 
that his exempt property could not 
be taken m execution and, sheriff 
could not raise such question was 
erroneous—Flowers v. Gray, su^ra. 
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date, there Is authority for the view that the amerce¬ 
ment of such an officer for failure to levy an execution 
may properly be denied where the debt or judgment for 
the collection or enforcement of which the execution was 
issued has been satisfied. 

Under some statutes a penalty for the failure of a 
sheriff or constable to return a writ may be imposed 
notwithstanding the payment of the debt after the 
return day, 30 and, where an officer fails to return an 
execution within the proper time and a defendant 
surety pays the amount thereof to plaintiff, the 
latter does not lose his right to recover the penalty 
imposed by statute on the officer for his failure by 
allowing the motion against the officer for such pen¬ 
alty to be carried on for the benefit of the surety 31 
The view has been taken, however, that the amerce¬ 
ment of an officer for failure to levy an execution 
is properly denied where it appears that the debt or 
judgment for the collection or enforcement of 
which the execution issued has been m fact satis¬ 
fied, 33 especially where it further appears that the 
judgment has been duly canceled or an entry of sat¬ 
isfaction has been made by plaintiff, 33 and that the 
acceptance by plaintiff of the amount collected by 
an officer on an execution absolves such officer 
from amercement for failing to return such execu¬ 
tion 34 It seems that an officer may escape a fine 
for a false return, m not returning property at¬ 
tached and sold as perishable, by showing that the 
proceeds were paid to the attachment plaintiff. 35 
A tender of the amount due on a writ, if not ac¬ 
cepted, does not discharge the officer from liability 
for a penalty for failing to make a return. 36 

d. Receipt or Nonreceipt of Money by Officer 

A sheriff or constable is not subject to amercement for 
a failure to pay over the proceeds of property which 
has properly been sold on credit under a writ, where 
the purchase price has not been paid to him, or he has 
received a check or note which has not been paid, but 
his liability for a penalty for making a sale without 
authority or for selling property which is not subject to 
sale is not affected by the fact that he has not received 
the purchase price. 

A sheriff or constable who has sold property un¬ 
der a writ cannot be amerced for failure to pay 


over the proceeds where the property was properly 
sold on a credit and the purchase money has not 
been paid to him, 37 or where he has received only 
a check 38 or note 39 which has not been paid. The 
fact, however, that a sale was on credit and that 
the officer has received no money does not affect his 
liability for a penalty for making a sale without au¬ 
thority or selling property not subject to be sold. 40 

Return showing receipt of money . It has been 
held that a penalty imposed by statute on sheriffs 
and constables for a failure to pay over money is 
recoverable only when by his return the officer has 
admitted the collection of money, and refuses to 
pay it over, and not where he has returned nulla 
bona, 41 but there is also authority, to the con¬ 
trary, that a return admitting the receipt of mon¬ 
ey is not a condition precedent to the imposition 
of a penalty, and that the fact that the money has 
been received by the officer may be established by 
other evidence. 42 

e. Conflicting Claims or Proceedings 

Under some, but not under all, circumstances, a 
sheriff or constable is not subject to amercement or to 
the imposition of a penalty for failure to pay over the 
proceeds of property or to levy on, or to sell, property 
under a writ of execution, where there are conflicting 
claims or proceedings with respect to such proceeds 
or property. 

Generally a statutory penalty for the failure of a 
sheriff or constable to pay over money is not recov¬ 
erable where the failure is caused by the fact that 
there are conflicting claims to such money which 
the officer cannot determine and which have not 
been determined by the courts, 43 and it has been 
held that, where a sheriff or constable who has col¬ 
lected money on execution is notified not to pay it 
over to plaintiff, and a motion for that purpose 
is made in court, the officer is not liable to a penalty 
for not paying the money to plaintiff until the de¬ 
cision of such motion 44 A sheriff or constable 
who has been enjoined from paying over money can¬ 
not be amerced for his failure to make such pay¬ 
ment. 45 


30. Tenn—Smith v Van Bebber, 1 
Swan XI0—Planters' Bank v. (Por¬ 
ter, 10 Humphr 316. 

31. Ky—Sanders v ■Commonwealth 
Bank, 2 Mete 327. 

32. Ala —Freeman v. Womack, 4 
Ala 539 

57 CJ. p 1003 note 52. 

33. Kan.—Union Stove, etc. Works 
v. Caswell, 32 P. 362, 50 Kan. 787 

Tenn—Young v Donaldson, 2 Heisk 
52. 

34. Kan—Graves v. Bulkley, 25 
Kan 249, 37 Am.R 249. 


35. Miss—Garrett v. Hamblin, 19 
Miss. 241 

36. Tenn —Chafiln v. Crutcher, 2 
Sneed 360 

57CJ p 1003 note 56. 

37- Ohio—Langdon v. Summers, 10 
Ohio St. 77. 

38. Ohio.—In re Worstall, 8 Ohio S 
& CP 264, 6 Ohio NP. 525. 

57 C J. p 1002 note 44 

39. Ohio —Shewry v. Shewry, 6 Ohio 
NP,NS, 238 


40. Ill.—McCluskey v. McNeely, 8 
III 578. 

41. Cal—Egery v. Buchanan, 5 Cal 
53. 

42. Nev.—Nash v. Muldoon, 16 Nev. 
404. 

43. Cal—Johnson v. Gorham, 6 Cal. 
195, 65 AmD. 501. 

57 C.J p 1003 note 57. 

44. Mo —Conway v. Campbell, 11 
Mo. 71. 

45. Ohio—Langdon v. Summers, 10 
Ohio St. 77. 
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Attachment of money in officer’s hands . Where 
an execution commands a sheriff or constable to 
make the money, and have it before the court on 
the return day to satisfy plaintiff, he cannot pro¬ 
tect himself against a motion to amerce for failure 
to have the money by showing that a foreign at¬ 
tachment has been served on him, 46 nor can an 
officer who has received satisfaction of an execu¬ 
tion escape liability for failure to pay over the 
money on the ground that by direction of the debtor 
he has attached it on a writ m favor of the debtor 
against the creditor. 47 

Claim of exemption . An officer cannot be amerced 
for failure to levy on and sell the property of a 
judgment debtor under a writ of execution, where 
such debtor had given timely notice that the prop¬ 
erty on which levy was contemplated was his home¬ 
stead. 48 

Claim of third person to property . The fact that 
property found in the possession of a defendant in 
execution and levied on by a sheriff or constable 
is claimed by a third person will not prevent the 
amercement of the officer for refusing to sell the 
property at the request of plaintiff, where he asks 
no indemnity of plaintiff, and takes no measure 
to secure himself against such claim; 49 but where, 
on an adverse claim to property levied on being 
made, the officer asks for instructions from plain¬ 
tiff’s attorneys, which are promised him, he is not 
liable to amercement for not selling until he has 
disobeyed or disregarded positive, reasonable, and 
lawful directions to that end. 50 

Proceedings for appointment of receiver. It has 
been held that an officer is not subject to amerce¬ 
ment for failure to complete an execution, where 
such failure results from his belief in good faith 
that an application for the appointment of a receiv¬ 
er of the property of the judgment debtor abated 
the execution process in his hands. 51 

f. Innocent Mistake 

While it has been held that a sheriff or constable 
may be subject to a penalty for making a return which 
is false in fact, notwithstanding the return was made 
as the result of an innocent mistake, it has also been held 


or recognized that such an officer may not be amerced 
or penalized for various alleged defaults which resulted 
from such a mistake. 

There is authority for the view that a return 
of process made by a sheriff or constable which is 
false m fact will subject him to the penalty for a 
false return, even though it was made through mis¬ 
take, without any criminal intent 52 It has, how¬ 
ever, been held that an officer is not liable to 
amercement for applying money collected in satis¬ 
faction of the wrong execution, where he was not 
influenced by corrupt or personal motives, 53 or for a 
mistake m the application of money, without gross 
carelessness, and where none of the money is in 
the officer’s hands, 54 and that an officer who, acting 
m good faith and with the intention of returning 
a writ, by mistake mails it to the wrong person 
is not liable to the penalty prescribed for failure to 
return process. 55 

g. Illness or Incapacity of Officer 

The physical disability of a sheriff or constable to 
perform the duties of his office does not prevent his 
amercement for failure to make a return in due time, 
if, at the pertinent time, he had a deputy. 

While there is apparent authority for the view^ 
that the fact that the failure of an officer to re¬ 
turn an execution at the proper time has been caused 
by his illness may relieve him from a statutory 
penalty for the default, 56 it has been held that the 
physical disability of the officer to perform the 
duties of his office does not excuse failure to make 
a return in due time so as to prevent amercement, 
where such officer was, at the pertinent time, pro¬ 
vided with a deputy. 57 

h. Termination of Incumbency of Office 

A sheriff or constable may be amerced, after his In¬ 
cumbency of office has terminated, for an official default 
which occurred during incumbency; but he may not be 
amerced for failure to return a writ if he had not com¬ 
menced to execute such writ and his incumbency termi¬ 
nated before the return day. 

A sheriff or constable who is guilty of an official 
default while in office may be amerced therefor 
after his incumbency has terminated by expiration 
of his term or otherwise; 58 but where an officer 


46. Ohio —Dawson v Holcomb, 1 
Ohio 275, 13 Am D 618. 

47. Mass—Thompson v. Brown, 17 
Pick 462. 

48. Kan.—Brooks v Marquess, 139 
P.2d 395, 157 Kan 244. 

49. N J —Harris v. Kirkpatrick, 35 
NJ.Law 392. 

57 CJ, p 1003 note 64. 

50. N.JT—Kemble v. Harris, 36 N.J. 
Law 526, 


ND—Solberg v. Hettinger, 168 N.W. 
572, 40 N.D 1. 

51. Ohio—Mine Safety Appliances 
Co v. Best, Com PI, 76 NE 2d 108 

52. N C —Finley v. Hayes, 81 NX. 
368. 

57 C J p 1004 note 73. 

53. Tex—McMahan v. Hall, 36 Tex 
59 

54. Nev—Hash v. Muldoon, 16 Nev 
404—Giffin v. Smith, 2 Nev. 374. 
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55. Ky.—Thompson v. Boss, 1 J J 
Marsh. 600. 

56. Ky.—Bruce v. Dyall, 5 T.B Mon. 
125. 

57. N D —Farmers' State Bank of 
Van Hook v Crandell, 236 NW 
264, 60 N.D. 619. 

58. Kan —Armstrong v. Grant, 7 
Kan. 285 

57 C.J. p 1006 note 7. 
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who has not commenced to execute a writ goes 
out of office before the return day he is not subject 
to amercement or to a penalty for failure to re¬ 
turn it. 59 

i. Acts, Omissions, or Status of Complaining 
Party 

(1) In general 

(2) Necessity and sufficiency of demand 

(3) Ratification or waiver 

(1) In General 

Generally a sheriff or constable may not be amerced 
for an alleged official default which resulted from, or 
was induced by, acts or omissions of the complaining 
party. 

As a general rule, a sheriff or constable is not 
subject to amercement or to the imposition of a 
penalty for an act or omission to which the com¬ 
plaining party has consented, 60 or to which an 
act of such party contributed directly or indirectly, 61 
or for an act or omission constituting the alleged 
default which was m accordance with such party’s 
instructions or was induced by him, 62 or for an im¬ 
proper act or course of proceeding 1 where the im¬ 
propriety thereof resulted from facts within the 
knowledge of such party but not of the officer and 
of the existence of which he was not notified. 63 
So also, a sheriff or constable will not be amerced 
where the interference of the complaining party has 
prevented him from discharging his duty. 64 A 
sheriff or constable cannot be amerced for failure to 
pay over money to a person of whose rights he 
had no notice. 65 It has been held, however, that 
directions or instructions by plaintiff m a writ to 
a sheriff or constable not to proceed with the col¬ 
lection of the debt or the execution of the writ do 
not justify the officer in failing to return the writ, 
and that he may accordingly be amerced for such 
failure. 66 


Failure to furnish indemnity . When a sheriff or 
constable is entitled to indemnity before proceed¬ 
ing further in the execution of process, and has 
demanded it, he cannot be amerced for not pro¬ 
ceeding if the indemnity is not furnished. 67 It 
has been held that, regardless of the propriety of the 
officer’s demand for a bond, the complaining par¬ 
ty loses his right to charge such officer with a pen¬ 
alty for failing to return an execution, by accept¬ 
ing the writ from the officer and thus preventing 
the latter from correcting his mistake, if any, 68 
and that the judgment creditor’s failure to reply 
to, or to act on, the sheriff’s demand for indem¬ 
nity before levying execution may excuse the sher¬ 
iff’s failure to make a due return. 69 

Issuance of second or subsequent writ . A sheriff 
or constable is not relieved from the penalty for 
failure to return an execution at the proper time by 
the fact that an alias execution has been issued on 
which he has collected the money; 70 but where 
plaintiff, with knowledge of the facts, issues proc¬ 
ess which is necessarily dependent on, and subse¬ 
quent to, former process which has been improperly 
executed or irregularly returned, he thereby loses 
the right to amerce the officer for the default. 71 

Fraudulent or insufficient claim of exemption . 
A sheriff or constable cannot be subjected to a 
statutory penalty for levying on exempt property 
where the claim of exemption is fraudulent. 72 Sim¬ 
ilarly, where a debtor is entitled to select property 
up to the amount of his exemption, provided he 
turns over all the remainder of his property to be 
levied on, he cannot recover a statutory penalty for 
levying on property selected by him as exempt where 
he has not so offered to turn over the balance of his 
property 73 

Residence of complainant. A debtor is not pre¬ 
cluded from recovering the statutory penalty from 


failure to levy 

A former sheriff may be held lia¬ 
ble, under some statutes, for failure 
to execute an order of sale during 
his incumbency of office, notwith¬ 
standing such incumbency terminat¬ 
ed before the return day of such or¬ 
der—Blanscet v. Palo Duro Furni¬ 
ture Co , Tex.Civ.App , 68 S.W 2d 527. 

€9. Hiss.—W. T. RaWleigh Co v. 

Hester, 200 So 250, 190 Miss. 829. 
57 C J p 1006 note 8. 

<60. Miss.—Simms v. Quinn, 58 Miss. 
221 . 

57 C J p 1005 note «8. - • 

ei. Miss—Crawford y. , Bank of 
Seminary, for Use of Williams, 172 
So. 750, 178 Miss. 129. 


62. 3ST.D —Farmers’ Nat Bank v 
Wright, 209 N.W. 796, 54 ND. 422 

57 C J. p 1005 note 95. 

63. NC.—Thompson v. Berry, 65 N 
C 484. 

57 C J. p 1005 note 92. 

64. Kan —Corpus Juris quoted in 
Riffel v Konecny, 88 P.2d 1077, 
1081, 149 Kan 533 

N J —Stryker v Merseles, 24 N.J Law 
542 

65. N J.—State v. Judges of Inferior 
Ct. Com PI, 10 N.JI^aw 319 

57 C.J. p 1005 note 85. 

66. NC.—Morrow v. Allison, 33 N 
C. 217. 

67. N J.—Weller v. Lanning, 41 N.J 
Law 477 

Okl.—Riddle v. Bishop, 79 P.2d 801, 
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183 Okl. 55—First State Bank of 
Lovell v Graybeal, 37 P 2d 912, 
169 Okl 543 

68. Miss —Crawford v. Bank of 
Seminary, for Use of Williams, 172 
So 750, 178 Miss. 129. 

69. Miss —W T. Rawleigh Co v. 
Foxworth, 11 So 2d 919, 194 'Miss 
205 

70. N C.—Turner v. Page, 16 S E 
174, 111 N.C. 291. 

71. N J.—Hustick v. Allen, 1 N.J. 
Law 195. 

57 C.J. p 1004 note 81 

72. Colo —Tates v Gransbury, 12 
P 206, 9 Colo 323. 

57 C J. p 1006 note 4 

73. HI —Udell v. Howard, 28 Ill 
App 124. 
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a sheriff or constable for selling on execution prop¬ 
erty exempt under the law by the fact that he lives 
in a county other than that in which the levy on 
his property was made. 74 

(2) Necessity and Sufficiency of Demand 

Under some statutes a demand is essential m order 
to render a sheriff or constable liable for a penalty for 
failure to pay over money, but, In the absence of a 
statutory provision requiring demand, a demand is not 
essential to authorize amercement for failure to return 
process. 

Under some statutes a demand on a sheriff or 
constable is necessary to render him liable to a pen¬ 
alty for failure to pay over money 75 or for fail¬ 
ure to give to a person arrested a copy of the 
process under which he is detained, 76 and, where 
the penalty is in the form of interest, such interest 
on money collected can be computed only from the 
time of the demand made. 77 In the absence of a 
statutory requirement of demand, no demand is 
necessary in order to justify amercement for fail¬ 
ure to return process. 78 Under some statutes a 
demand for a copy of process must be made by 
or m behalf of the person held or detained under 
it, 79 and a demand for money must be made by 
a person having authority to receive such money 
and to execute a legal and valid discharge to the 
officer. 80 The institution of a suit against an offi¬ 
cer for money collected by him is a demand there¬ 
for. 81 A demand for an amount greater than that 
claimed in a suit therefor, and much greater than 
that found due by the court, is not sufficient to jus¬ 
tify the court in imposing a penalty for failure to 
pay over money. 82 

(3) Ratification or Waiver 

An execution plaintiff who has ratified acts with re¬ 
spect to the writ or has waived a default of a sheriff or 
constable may not thereafter obtain amercement for such 
acts or default. 

An execution plaintiff who has ratified the acts 
of a sheriff or constable with respect to the writ 83 
or waived a default of a sheriff or constable 84 
cannot subsequently procure his amercement because 
of such acts or default. 


j. Miscellaneous Matters 

Various other matters or circumstances have been 
regarded as sufficient to prevent, or as insufficient to au¬ 
thorize, amercement of, or penalizing, a sheriff or con¬ 
stable for an alleged default. 

Where a sheriff or constable deposits a duly ex¬ 
ecuted return of process in the United States mails, 
m a cover properly addressed to the clerk of the 
court to which such process is returnable, m time 
to reach such clerk in ordinary course on the re¬ 
turn-day, the failure of such return to reach the 
addressee until after the return-day does not sub¬ 
ject the officer to amercement for failing to make 
return at the proper time 85 A statute imposing a 
penalty on a sheriff or constable for the seizure of 
exempt property has been held not to apply to a 
mere seizure, m the absence of some act equivalent 
to a conversion of the property, 86 so that an offi¬ 
cer cannot be amerced where, on demand, he re¬ 
turns, or tenders the return of, property so seized. 87 
It has been held that an officer is not liable for a 
penalty for having served a writ without having 
given a bond, where a bond which was binding on 
the obligors had actually been given, although the 
public officials who approved the bond signed m the 
wrong place 88 or although changes were made in 
the signatures after the writ was served. 89 In 
view of the fact that a statute imposing a penalty 
on an officer for taking excessive fees is to pro¬ 
tect the public from official extortion, it does not 
apply to a voluntary payment 90 A statute pro¬ 
viding for the imposition of a fine on a sheriff 
or constable for a palpable omission of duty or 
for willful or corrupt malfeasance or partiality in 
the discharge of his official duties has been held not 
to apply to an act as to the propriety of which dif¬ 
ferences of opinion honestly exist 91 Under a stat¬ 
ute providing that a sheriff or constable against 
whom a judgment is rendered for a delinquency 
shall forfeit and pay a prescribed sum, to be recov¬ 
ered at the same time for the use of the county, 
the judgment for the penalty is only an incident to 
the principal judgment against the officer, and, on 
reversal of the latter judgment, the judgment for 


74. Ill —McCluskey v McNeely, 8 
Ill 578 


75. Cal—Shumway v. Leakey, 14 P. 
841, 73 Cal 260 

57 C J p 1000 note 8. 

76. Mo—Duff v Karr, 91 Mo App 
16 


77. Mo—State v. 'Cayce, 85 Mo. 456 
57 C J. p 1001 note 11 

78. N D—Solberg v Hettinger, 168 
NTV 572, 40 ND 1. 


79. Mo —Duff v. Karr, 91 Mo App 
16 

57 C J. p 1001 note 13. 

80. Me —Bulfinch v. Balch, 8 Me. 
133 

81. Mo—State v. Cayce, 85 Mo 456. 

82. Cal —Shumway v, Leakey, 14 P. 
841, 73 Cal 260 

83. NJ—Waterman v. Merrill, 33 
N J Law 378. 

57 C J. p 1005 note 97. 

84. N.JT.—Scott v Dow, 14 NJ Law 
350. 


57 C.J. p 1005 note 98, p 1004 note 
81 [a] 

85. Kan—Reese v. Rice, 41 P. 218, 
1 Kan App 311 

86. Colo.—Madera v Holdrege, 35 P. 
52, 4 Colo App. 126 

87. Colo —Madera v. Holdrege, su¬ 
pra 

88. Me—Fournier v. Cyr, 64 Me 32. 

89. Me—Fournier v. Cyr, supra. 

90. Neb —Ehlers v. Gallagher, 22 N. 
W 2d 396, 147 Neb 97. 

91. Neb —Ehlers v. Gallagher, supra. 
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the penalty falls with it 92 Where, pending pro¬ 
ceedings to amerce a sheriff or constable, the stat¬ 
ute providing for the amercement is repealed with¬ 
out any saving clause as to pending suits, the pen¬ 
alty falls with the law and cannot be enforced. 93 

§ 176. Proceedings 

a In general 

b Jurisdiction and time for proceeding 
c Notice or process 
d Parties 
e Pleading 

f. Evidence 

g. Trial or hearing 

h. Judgment or order 

i. Review 

a. In General 

The mode of proceeding prescribed by a statute pro¬ 
viding for amercement must be pursued in order to ob¬ 
tain the amercement of a sheriff or constable for an of¬ 
ficial default. 

No mode of proceeding to procure the amerce¬ 
ment of a sheriff or constable for an official de¬ 
fault may be pursued other than that prescribed 
hy the statutes providing for such amercement. 94 
Ordinarily it is proper to proceed summarily, as by 
notice or motion, 96 but a penalty based on the 
amount of plaintiff’s loss or damage has been said 
to be recoverable by action, 96 although it has also 
been held that penalties prescribed by statute for 
failure of a sheriff or other officer to do certain acts 
cannot be inflicted in an independent action. 97 

Pendency of civil action. It has been held that 
a summary proceeding for the amercement of a 
'sheriff or constable cannot be instituted during the 
pendency of a civil action brought by complainant 
against the officer in which all the matters relating 
to the default will be inquired into and every ob¬ 


ject attained for which the summary proceeding 
was intended. 98 

Who may proceed to enforce liability . Under a 
statute providing that the party aggrieved by the 
default of an officer may proceed for amerce¬ 
ment, a purchaser at an execution sale is not a 
party aggrieved within a statute imposing a pen¬ 
alty on an officer for selling real property without 
notice, 99 and some statutes do not authorize a 
proceeding to enforce liability for failure to make 
a return to be brought by an execution debtor 1 or 
by defendant in replevin. 2 Where, on a sale under 
a decree m foreclosure, the price obtained is suffi¬ 
cient only to pay the prior hens, the holder of a 
subsequent lien has no claim against the officer for 
amercement. 3 

b. Jurisdiction and Time for Proceeding 

Except as provided otherwise by statute, jurisdiction 
of a proceeding to amerce a sheriff or constable is vest¬ 
ed in the court from which the writ involved in the 
alleged default Issued Such a proceeding must be 
brought within the time prescribed by statute. 

Except as provided otherwise by statute, 4 the 
jurisdiction of a proceeding for the amercement 
of a sheriff or constable belongs to the court out 
of which issued the process in respect of which 
occurred the default on which the proceeding is 
founded 5 

Where the time within which proceedings to 
amerce a sheriff or constable is to be brought is 
prescribed by statute, a proceeding not brought with¬ 
in such time is barred, 6 but, m the absence of any 
statute of limitations applying in terms to amerce¬ 
ment proceedings, it has been held that an officer’s 
liability to amercement continues indefinitely, or 
at least until the lapse of such time as would raise 
a presumption of payment. 7 Under a statute im¬ 
posing a separate penalty of a separate amount for 


32. N.C.—Buchanan v. McKenzie, 53 
N C. 93. 

33. Ala—Broughton v. Mobile 

Branch Bank, 17 Ala 828. 

Tnd—State v. Youmans, 5 Ind. 280. 

94. KC.—Walker v. Odom, 118 SB 
% 2, 185 NC. 557. 

95. Okl—Riddle v. Bishop, 79 P.2d 
801, 183 Okl 55 

57 C J. p 1006 note 11. 

93. Vt—Smith v. Pike, 44 Vt 61 
Nature of civil action 

The proceedings on a motion to 
amerce a sheriff are in the nature of 
a civil action—Riddle v. Bishop, 79 
P 2d 801, 183 Okl 55—Fenton v 
White, 47 P. 472, 4 Okl. 472 

97. Miss.—Caperton v. Winston 


County Fair Ass’n, 153 So 801, 169 
Miss. 503 

98. N.Y —'People v. Bole, 1 Cai 181 

99. Cal —Kelley v. Desmond, 63 Cal 
517. 

1. Ky.—Sanders v. Commonwealth 
Bank, 2 Mete 327. 

Proceeding in name of execution 
plaintiff 

Execution debtor was not entitled 
to maintain a proceeding m the name 
of the execution plaintiff—Fletcher 
v Chapman, 2 Leigh 560, 29 Va. 560 

2. Tenn.—Whitsett v. Wright, 291 S. 
W. 447, 155 Tenn. 207 

3. Neb—Russell v. Grimes, 44 N.W 
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107, 27 Neb 812, 48 NW 905, 31 
Neb. 784. 

4. Ala.—Evans v. Stevens, 8 Ala 
517 

57 C.J p 1006 note 20 

5.. Kan.—Reynolds v. Nelson, 19 P. 

353, 40 Kan. 41. 

57 C J. p 1006 note 21. 

Justice of peace 

Jurisdiction to recover a penalty 
for failure to return an execution 
was held confined to the justice of 
the peace who issued the execution — 
Evans v Stevens, 8 Ala. 517 

6. Kan—Fuller v. Wells, 22 P. 561, 
42 Kan. 551. 

7. Ohio —State v Crowell, 1 Ohio 
Dec, Reprint, 41, 1 West L.J. 305 
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each day the officer fails to release an execution 
against exempt wages, it has been held, with re¬ 
spect to the running of limitations, that a right of 
action for each separate penalty accrues each day 
while the release is wrongfully withheld. 8 It is 
not necessary that a proceeding founded on failure 
to return process shall be at the term to which the 
process is returnable, but it may be at a subsequent 
term; 9 and an officer who fails to sell property 
levied on may be amerced at a term after that to 
which the execution is returnable. 10 

c. Notice or Process 

A sheriff or constable should be given due notice 
of a proceeding for his amercement. 

A sheriff or constable is entitled to notice of pro¬ 
ceedings for his amercement 11 for such time as 
may be prescribed by statute, 12 and a judgment of 
amercement is without validity where proper no¬ 
tice has not been given or process served 13 unless 
the want of notice or process has been waived. 14 
A notice of a motion to amerce to be made on a 
day specified, which is a legal holiday, “or as soon 
thereafter as the court can attend to the same,” 
has been held a good notice for the day succeed¬ 
ing the one designated. 15 A notice of an amerce¬ 
ment proceeding is operative from the time of 
service, 16 and has been held good without a date 17 
or with an impossible date. 18 Any irregularity in a 
notice is waived by the taking of testimony under 
the notice and the adjournment of the hearing with¬ 
out objection. 19 Unless provided otherwise by stat¬ 
ute, such notice must be served personally on the 
officer, 20 and proof of mailing it to him is not suffi¬ 
cient. 21 

d. Parties 

Who are proper or necessary parties to a proceeding 
to amerce, or to impose a penalty on, a sheriff or con¬ 
stable depends largely on the terms of the statute pro¬ 
viding for the proceeding. 


A proceeding to amerce a sheriff or constable 
for a false return on a writ m which two persons 
are plaintiffs may be instituted by such plaintiffs 
jointly, 22 and a proceeding for a penalty for mak¬ 
ing deliverance of property under a writ of replevin 
before trying the validity of a claim interposed must 
be brought m the names of all those making the 
claim 23 It has been held that an action to re¬ 
cover from an officer the penalty for neglecting 
to note on process the day of receiving it must be 
brought m the name of the state, 24 and an action 
against an outgoing officer for a statutory penalty 
for refusal to turn over to his successor all the 
books, furniture, etc, appertaining to the office must 
be brought by and for the state, and not by or for 
any private person, or through the means of a qui 
tam action 25 The makers of a bond indemnifying 
an officer from the consequences of paying out an 
execution fund to them are entitled to contest the 
right of plaintiffs, who claim the fund, to recover 
the statutory penalty from such officer for failure to 
pay over the fund to them 36 In an action to re¬ 
cover a penalty for levying on exempt property, 
under a statute giving such penalty only against the 
officer, plaintiff m the execution cannot be made a 
party. 27 

e. Pleading 

Under some statutes pleadings are not required in a 
proceeding to amerce a sheriff or constable for an of¬ 
ficial default, but it has been held or recognized, where 
something in the nature of a declaration or complaint 
is essential, that the complaining party must allege a de¬ 
fault within the terms of the statute or facts showing 
liability. 

Under some statutes no pleadings are necessary 
in a proceeding to amerce a sheriff or constable 
for an official default. 28 Where, however, the no¬ 
tice takes the place and performs the office of the 
declaration in an action at common law, it must 
set out the cause of complaint with the same cer- 


8 . W.Va —State ex rel. Sabatmo v. 14. Ark —Hawkins v. Taylor, 19 S 
Richards, 34 S E 2d 271, 127 W.Va W. 105, 56 Ark 45, 35 Am S.R 82. 
703 57 C J p 1007 note 32 

9- N* C Hyatte v. Allison, 48 NC 3 . 5 , n* J—White v. Rockafellar, 45 
533—Halcombe v. Rowland, 30 NC N J Law 299 
240. 

10. N J.—Lordlaxd v. Welsted, 8 N. NJ.-Scott v. Dow, 14 NJ.Law 
J Law 271. 

57 C J. p 1007 note 26 17. N.J,—Scott v. Dow, supra. 

11- Neb.—Philadelphia Fire Assoc v i 8 . n* J.—Scott v. Dow, supra. 

Ruby, 79 N.W 723, 58 Neb. 730. 

57 C.J. p 1007 note 29. 19. N.J—White v. Rockafellar, 45 N 

Buie nisi m summary proceeding- see JLaw 299 
supra S 170. 

12 . Oluo.—Woodbury y. Berry, 18 20. N J.-Anonymous, 6 N.J.Law 

Ohio St 456. 1&y 

13. Neb —Philadelphia Fire Assoc 21 , N J —Melvin v. Purdy, 17 N J 
v. Ruby, 79 NW. 723, 58 Neb. 730, Law 162—Anonymous, 6 N J.Law 

57 C.J. p 1007 note 3L 159. 


22 . N C.—Houser v Hampton, 29 N, 
C 333. 

23. NT.—Colton v. Mott, 15 Wend. 
619 

57 C J. p 1007 note 45. 

24. N.C—Duncan v. Philpot, 64 N.C. 

479. # 

25. S.C—State v Kennedy, 36 SCL. 
160 

26. Tex —Rickards v. Bemis, Civ. 
App, 78 S.W 239. 

27. Ill—'Pace v Vaughan, 6 Ill. 30 

28. Ohio.—Wadsworth v. Parsons, 6 - 
Ohio 449. 

Pleading by officer is not required 

in summary proceeding by motion for 
his amercement —Riddle v, ‘ ^ishop„ 
79 P 2d 801, 183 Okl 55. 

i-i * 
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tainty, although not necessarily with the same for- 
mality, as would be required in a declaration, 29 
and must set forth a default within the terms of the 
statute providing for amercement. 30 It has been 
held or recognized that, where a petition or moving 
papers are necessary, they must set forth facts 
showing the liability of the officer, 31 and it has been 
held that the statute under which a penalty is sought 
to be recovered must be specially pleaded, 32 but 
there is also authority, to the contrary, that a plead¬ 
ing is sufficient without referring to the statute 
where it alleges facts rendering the officer liable and 
prays judgment for an amount equivalent to the 
statutory penalty. 33 Some statutes do not require 
the complaining party to make an allegation of 
damages sustained. 34 The officer may propeily set 
forth, by plea, the facts on which he relies as a de¬ 
fense, 35 and under some statutes he must allege 
matters relied on to relieve him of liability for an 
apparent default. 36 Where the statute contemplates 
summary proceedings rather than a civil action, 
a summons and complaint m an action to recover the 
statutory penalty cannot be treated as a motion m 
the original cause where that is pending in a dif¬ 
ferent court. 37 

Issues, proof, and variance . Under some statutes 
it is not essential to make up formal issues in a 
proceeding for amercement. 38 Where payment of 
the debt is a defense to a proceeding for the amerce¬ 
ment of a sheriff or constable, or relieves him from 
liability, it seems that evidence of such payment be¬ 
fore the institution of the proceeding is admissible 
without a special plea of the fact, 39 and that evi¬ 


dence of payment after the proceeding was insti¬ 
tuted is admissible where properly pleaded. 40 Some 
statutes do not require proof of damages sustained 
by the complaining party, 41 and such party need 
not prove facts which are admitted by defendant 
officer’s pleading 42 Any but the slightest variance 
between the notice of a motion to amerce and the 
motion itself is fatal 43 

Waiver of objection. Plaintiff in a proceeding 
to amerce an officer waives his right, if any, to 
base an objection on the failure of defendant offi¬ 
cer to plead, m such officer’s response to the motion 
to amerce, a particular defense, by proceeding to 
the trial of the case without objection, as though 
the defense had been pleaded, 44 or, for example, 
by failure to object to the admission of evidence 
in support of the defense. 45 

f. Evidence 

Subject to some qualifications based on the nature of 
the proceeding, general rules as to evidence apply In 
a proceeding to amerce, or to impose a penalty on, a 
sheriff or constable for an official default. 

In proceedings to amerce, or to subject to a pen¬ 
alty, a sheriff or constable for an official default, 
the complaining party must prove affirmatively 
every essential element of his right to recover. 46 
While it has been held, under some statutes, that 
the complaining party has the burden to show that 
he has been damaged by the alleged default, 47 where 
the complaining party has established a pnma facie 
case against the officer under the statute, the latter 
has the burden to prove facts relied on to relieve 
him of liability, 48 as, for example, that no injury 


29- NX—Ritter v. Merseles, 24 NX 
Law 627. 

57 'C J p 1007 note 36. 

30. NJ—Ritter v. Merseles, supra 

56 C.X p 1007 note 37. 

31. Miss —W. T. Rawleigh Co v 
Hester, 200 So. 250, 190 Miss 329 

57 C J p 1008 note 54 
Presumption, of performance of of¬ 
ficial duty was held unavailable to 

aid an insufficient motion.—-W. T. 

Rawleigh Co. v. Hester, supra. 

Motion held sufficient against gen¬ 
eral demurrer 

Tex —Rlanscet v. Palo Duro Furni¬ 
ture Co., CivApp, 68 S.W 2d 527. 

32. Ill.—Pace v Vaughan, 6 Ill. 30 

33. Colo—Madera v. Holdrege, 35 
P. 52, 4 ColoApp. 120 . 

34. Miss.—-W*. T, Rawleigh Co. v 
Hester, 200 So. 250, 190 Itfiss. 329* 

35. , AJa -—Spennqy v. Sorrell, 68 So, 
547, 12 AIa.App. 650. 

36. Tex.;—Blankety. palo Durq 
Furniture Co., Civ.App., 68 S.^V.2d 


527—Roose v Garner, Civ.App, 45 
SW.2d 633. 

37. NC—Walker v. Odom, 118 S.E. 
2 , 185 N.C. 557. 

38. Ohio—Wadsworth v. Parsons, 6 
Ohio 449. 

Answer and reply superfluous 

Under statute contemplating pro¬ 
ceeding in amercement on motion of 
aggrieved party, answer and reply 
filed after motion to amerce sheriff 
could probably be regarded as super¬ 
fluous—Riff el v. Konecny, 88 P.2d 
1077, 149 Kan. 533. 

39. Cal,—Glascock v. Ashman, 52 
CaL 493. 

40. Cal.—Glascock v. Ashman, su¬ 
pra. 

41. Miss —W. T. Rawleigh Co, v 
Hester, 200 So. 250, 190 Miss, 329. 

42. N.D—Lee v. Bolan, 158 N.W. 
1007, 34 ND. 449 

57 C.X p 1008 note 68 . 

43. Ohio—Webb v. Anspach, 3 Ohio 
St. 522. ’ 


44. Okl—Riddle v. Bishop, 79 P.2d 
801, 183 Okl 55 

45. Okl—Riddle v. Bishop, supra 

46. Kan—Riffel v. Konecny, 88 P2d 
1077, 149 Kan. 533. 

Miss —W T Rawleigh Co, v Hester, 
200 So 250, 190 Miss. 329. 

57 C J p 1008 notes 66 , 67, 69. 

Delivery of ‘writ of execution to offi¬ 
cer before return-day 

Miss.—W T. Rawleigh Co. v. Causey, 
16 So 2d 397, 195 Miss. 842—W. T. 
Rawleigh Co. v. Causey, 16 So 2d 
395, 195 Miss. 835. 

47. Neb—Ehlers v. Gallagher, 22 
N.W 2d 396, 147 Neb. 97 1 

48. Tex—Webb v. First Texas 
Chemical Co, CivApp, 86 SW 2 d 
818—Roos v. Garner, CivApp., 45 
£J.W f 2d 633—Ellis v. Blanks, Civ. 
App., 25 S.W. 309. 

Insolvency of judgment debtor dur¬ 
ing pertinent time 

Tex-—Webb v First Texas Chemical 
Co., CivApp., 86 S.W.2d 818. 




was sustained by tbe complaining party 43 because 
nothing could have been collected under an execu¬ 
tion 50 

Admissibility. Whether or not particular evi¬ 
dence is admissible depends generally on the rele¬ 
vancy and materiality of such evidence with respect 
to the issues involved. 51 

Weight and sufficiency. In proceedings to amerce, 
or to impose a penalty on, a sheriff or constable 
for an official default, the complaining party is held 
to strict or clear and convincing proof of the al¬ 
leged delinquency, 52 and must overcome the pre¬ 
sumption in favor of the propriety of the officer’s 
official conduct by at least a preponderance of 
proof 53 If the evidence leaves the propriety of 
amercing the officer m doubt, no judgment should 
be rendered against him 54 One moving to amerce 
an officer for neglecting to levy a fieri facias need 
not show the precise value of the property on which 
levy might have been made, but it is sufficient to 
show that the neglect has deprived him of a sub¬ 
stantial benefit under his writ. 55 Proof of failure 
of the officer to perform an act within the purview 
of the statute makes out a prima facie case of lia¬ 
bility under some statutes. 56 Likewise, proof that 
a writ was directed by the clerk to a sheriff of an¬ 
other county, and mailed in due time to reach him 
in the regular course of the mail, is sufficient evi¬ 
dence that the writ came to his hands to authorize 
the entering of a judgment nisi for an amercement 
for failure to return it. 57 In an action for a penalty 


for selling property without notice, the officer’s re¬ 
turn is only prima facie evidence in his favor 58 and 
may be overcome by slight evidence aliunde and 
when, in the face of positive testimony that subse¬ 
quent to making the return he has admitted its 
falsity, the officer offers neither denial nor explana¬ 
tion of such admissions, the effect of the return 
as evidence in his favor is completely overcome. 60 

g. Trial or Hearing 

Unless the statute provides otherwise, generai rules 
with respect to trial of an action apply to a proceeding 
to amerce, or to impose a penalty on, a sheriff or con¬ 
stable for an official default. 

Under some statutes a motion for the amerce¬ 
ment of a sheriff or constable must be made in open 
court, 61 and the mere filing of a written motion in 
the clerk’s office m vacation is not effective. 62 On 
scire facias against an officer, issued on an amerce¬ 
ment nisi, for not returning a writ, to which the 
officer appears and pleads, plaintiff is entitled to 
a trial at the return term of the scire facias 63 Al¬ 
though statutes providing for summary proceedings 
without a jury against sheriffs and constables for 
failure to return or levy execution or pay over 
money collected have been held valid, as discussed 
m Juries § 73, m proceedings founded on a failure 
to make due return of an execution the question 
whether it was made in proper time has been held to 
be a question of fact to be decided by a jury, 64 In 
amercement proceedings in a supreme or other ap¬ 
pellate court which has no power to call a jury, 


49. Tex—Smith v Perry, 18 Tex 
510, 70 Am D 295—Blanscet v Palo 
Duro Furniture Co, CivApp, 68 S 
W 2 d 527. 

50. Tex—Vaughan v. Warnell, 28 
Tex. 119—Hackler v H. Kohn- 
stamm & Co of Texas, Civ App, 
2 27 S W 2d 347—B F Goodrich 
Rubber Co. v Valley Plumbing & 
Supply Co, Civ.App., 267 SW 1036 

51. Evidence held admissible 

(1) In a proceeding to amerce an 
officer for failure to sell property, 
where such officer's return recited 
that the property had been sold by 
the complaining party, evidence as to 
the circumstances of such sale was 
admissible on behalf of such officer 
both as explanatory of the return and 
on the issue whether or not such 
officer had neglected or refused to 
sell the property without just cause 
—Riff el v Konecny, 88 P 2d 1077, 
149 Kan 533. 

(2) Such evidence was not vitiated 
by the refusal of the trial court to 
admit m evidence an amended return 
—Riffel v Konecny, supra. 

Evidence held not admissible 

A statement m a return of the 


cause for delay in making it is not 
admissible as evidence m behalf of 
the officer in a proceeding to subject 
him to a penalty for failure to return 
the writ within the proper time — 
Bruce v Dyall, 5 T.B.Mon, Ky, 125 
Admissibility of parol evidence to 
show clerk’s file mark erroneous as 
to time when writ was returned see 
Evidence § 865 

52. Kan—Riff el v. Konecny, 88 P 2d 
1077, 149 Kan 533 
57CJ P 1008 note 66 
Evidence held sufficient 
Miss—W. T. Rawleigh Co v Causey, 
16 So 2d 395, 195 Miss 835 
ND—Farmers’ State Bank of Van 
Hook v Crandell, 236 N W. 264, 60 
NO 619. 

Tex —Blanscet v. Palo Duro Furni¬ 
ture Co, CivApp, 68 SW2d 527— 
Roos v. Garner, Civ App, 45 S W 
2d 633. 

Evidence held insufficient 

Kan—Riffel v Konecny, 88 P.2d 1077, 
149 Kan. 533. 

Miss —W T. Rawleigh Co v Causey, 
16 So 2d 397, 195 Miss 842 
Neb—Ehlers v Gallagher, 22 N.W 
2d 396, 147 Neb 97 
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53 . N.J—Force v. Gardner, 43 KT.J. 
Law 417. 

57 CJ p 1008 note 69. 

54. N D —Farmers’ Nat. Bank v. 
Wright, 209 N.W. 796, 54 N.D. 422, 

55. NJ—White v. Rockafollar, 45 
N J Law 299. 

56. Tex—Hackler v. H. Kohnstnmm 
& Co of Texas, CivApp., 227 S.W 
2d 347—B. F. Goodrich Rubber Co. 
v Valley Plumbing & Supply Co., 
CivApp, 267 S.W. 1036—Ellis v. 
Blanks, Civ App., 25 S.W. 309. 

57. NC.—State v. Latham, 51 N.C 
233 

58. Cal —Raker v Bucher, 34 F. 654, 
100 Cal. 214. 

59. Cal —Raker v. Buchor, supra, 

60. Cal.—Raker v, Bucher, supra. 

61. Ohio.—Webb v. Anspach, 3 Ohio 
St. 522 

62. Ohio—Webb v. Anspach, supra, 

63. N C —Hogg v Bloodworth, 1 N. 
C 531. 

64. N C.—Waugh v. Brittain, 49 N.C. 
470. 
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issues of fact must be tried on affidavits 65 Where 
the trial is to a jury, under a statute by which the 
penalty is fixed as a multiple of plaintiff's damages 
or loss, the verdict may be either for the full amount 
of such penalty 66 or the jury may return the amount 
of the damages and the court may enter judgment 
for the proper multiple thereof; 67 but where the 
jury has been instructed that plaintiff is entitled to 
recover a multiple of the damages it cannot be as¬ 
sumed that a verdict represents merely the damages 
and not the penalty. 68 

h. Judgment or Order 

In a summary proceeding for the amercement of a 
sheriff or constable, the judgment or order of amercs- 
ment should set forth the facts necessary to give the 
court jurisdiction and should show that the moving party 
was entitled to make the motion. An order of amerce¬ 
ment has the force and effect of a Judgment. 

Where proceedings for the amercement of a sher¬ 
iff or constable are summary, the judgment or 
order of amercement must set forth the facts nec¬ 
essary to give the court jurisdiction 69 and make it 
appear that the moving party was entitled to make 
the motion. 70 An order of -amercement has the 
force and effect of a judgment. 71 

Judgment nisi . Under a statute subjecting a sher¬ 
iff or constable to a stated penalty for an official 


default, to be paid on motion and proof of the de¬ 
fault unless the officer can show sufficient cause, a 
judgment nisi should be rendered against him for 
the amount of the penalty, 72 which judgment is sub¬ 
sequently to be made absolute if no sufficient justifi¬ 
cation or excuse for the default is shown. 73 

Setting aside judgment or order . Where a judg¬ 
ment of amercement has been improperly entered,, 
it may be set aside, 74 provided application therefor 
is made in due time 75 Where a plaintiff m an ex¬ 
ecution files a motion to compel the officer to pay 
over money collected under execution, and for a 
penalty for failing to pay on the return-day, and 
the motion is overruled, and plaintiff receives the 
principal sum, he cannot then have the judgment 
overruling the motion set aside and proceed for the 
penalty. 7 6 

i. Review 

A petition In error has been held to be the proper 
method to obtain the review of an order for the amerce¬ 
ment of a sheriff or constable 

The proper mode of reviewing an order for the 
amercement of a sheriff or constable has been held 
to be by petition in error 77 An order setting aside 
an amercement is not reviewable on writ of error 
or certiorari 78 


IX. LIABILITIES ON OFFICIAL BONDS 


§ 177. In General 

The official bond of a sheriff or constable binds him 
no further than he would be liable without it. It goes 
with him in all of his official acts, and the statute au¬ 
thorizing or requiring the bond to be given controls in 
determining the liability thereon. 

An official bond of a sheriff or constable binds 


him no further than he would be liable without it, 79 
and no official act can be considered a breach of the 
condition of the bond faithfully to execute the du¬ 
ties of the office unless it would, without bond, 
amount to a breach of official duty. 80 The bond 
goes with the officer in all of his official acts, 81 and 


65. N.C.—Kea v. Melvin, 48 N'C. 243 

66. Colo—Wymond v. Amsbury, 2 
Colo 2X3. 

67. Colo—Wymond v. Amsbury, su¬ 
pra. 

68. Colo —Wymond v. Amsbury, su¬ 
pra. 

69. Tenn.—Atkins v. Murphey, 9 
Yerg 264. 

70. Tenn —Atkins v. Murphey, su¬ 
pra 

71. Kan.—Knox v. Merrill, 22 Kan. 
672. 

B7CJ p 1009 note 94. 

72. N.C,—Graham v. Sturgill, 31 S 
E 705, 123 NC. 884 

Rule nisi in summary proceeding 
against sheriff or constable gener¬ 
ally see supra 9 170. 

73. N.C.—Graham v. Sturgill, supra. 


74. ND—Wilhelm v. Bang, 184 N 
W. 268, 48 ND 240 

57 C J. p 1009 note 98 

75. NJ-Le Roy v Blauvelt, 13 N. 
J Law 341 

57 C.J. p 1009 note 99 

76. Mo —Conway v. Campbell, 11 
Mo. 71. 

77. Neb—Ghost v. Hill, 9 N.W. 642, 
11 Neb. 472. 

78. NJ—Wright v. Green, 11 N.J 
Law 334, 

79. Fla—Roberts v. Dean, 187 So 
571, 133 Fla 47, 186 Fla. 421—Cas- 
sady v. Sholtz, for XJse and Benefit 
of Edwards, 169 So. 487, 124 Fla 
718. 

Civil liabilities of sheriff or consta¬ 
ble in general see supra §§ 62-127. 
Liabilities on 

Indemnity bonds see supra §§ 137— 
143. 


Official bond of: 

Officer generally see Officers §$ 
155-177. 

City or town marshal see Mu¬ 
nicipal Corporations 9 566 g 
( 2 ). 

Requirement of official bond see su¬ 
pra §§ 7, 15, 25. 

Liability in official capacity 

Where sheriff in his individual ca¬ 
pacity executed bond as principal to 
guarantee that he would faithfully 
discharge his duties as sheriff, he 
could not in his official capacity be 
liable on his bond —State ex rel Pen- 
rod v French, 51 NE.2d 858, 222 Ind. 
145, 149 ALR. 1084 

80. Fla—Roberts v Dean, 187 So, 
571, 133 Fla, 47, 136 Fla 421—Cas- 
sady v Sholtz, for Use and Benefit 
of Edwards, 169 So 487, 124 Fla 
718. 

81. Ill—Maxwell for Use of Max- 
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the statutes authorizing or requiring the bond to be 
given control in determining liability thereon, 82 al¬ 
though provisions of other statutes governing the 
official conduct of the sheriff will not be ignored. 83 
Substantial compliance with a directory statute 
relative to required provisions of an official bond 
binds the surety. 8 * The bond is governed by the 
statutes of the state in which the bond was given. 85 

What bonds official . In general, any bond re¬ 
quired by law to be given by a sheriff or constable 
to assure the proper performance of his official 
duties is to be regarded as an official bond. 86 

Persons protected by bond Even though the 
obligee named in an official bond of a sheriff or 
constable is the state or a designated public officer, 
the bond inures to the benefit of individuals who are 
injured by a default of the obligor, 87 and the nomi¬ 
nal obligee is a mere trustee of the bond for those 
who are injured by breaches of the condition there¬ 
of. 88 A bond of a deputy sheriff or constable, how¬ 
ever, in which such deputy's principal is named as 
obligee, is, under some statutes, for the officer's pro¬ 
tection only and does not inure to the benefit of per¬ 
sons damaged by the deputy's defaults; 89 but un¬ 
der other statutes it protects all persons who may 
be injured by a violation of its terms 90 

§ 178. General Rules as to Liability 

a. In general 

b. Liability as limited by terms of bond 

c. Liability as between sureties on dif¬ 

ferent bonds 


80 C.J.S. 

d. Liability on bond voluntarily given m 
addition to required bond 

e. Defaults prior to execution or ap¬ 
proval of bond 

f. Duties imposed on officer after execu¬ 
tion of bond 

g Unofficial acts 

h Acts of sheriff outside state or of 
constable outside precinct or district 
i. Irregularities or informalities in bond 
j Bond procured by misrepresentation 

k. Acts or instructions of complaining 
party 

l. Lien arising from bond 

m. Effect of action brought against of¬ 
ficer 

a. In General 

Where the office of sheriff or constable has no legal 
existence, or where the appointment of such an officer 
is void, the sureties on his official bond are not liable 
thereon, but the failure of one entering on the duties of 
sheriff or constable to take the oath of office does not 
defeat the liability of the sureties on his official bond 

Where the office of sheriff or constable is not pro¬ 
vided for by law and has no legal existence, a bond 
given by one assuming to hold such office and in¬ 
tended as an official bond imposes no liability on the 
sureties thereon 91 Likewise, where the appointment 
of a sheriff or constable is void for lack of authority 
in the appointing officer to make the appointment, an 
official bond given by the person so attempted to be 
appointed is also void and imposes no liability on 
the sureties , 92 but the sureties are nevertheless lia- 
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well v Nieft, 40 NE.2d 554, 313 
Ul.App 354 

Answerability of sureties for official 
misconduct or negiect of shenft or 
constable causing injury or damage 
to another generally see infra § 
183 

■82. Ark—State for Use of Glover v 
Mcllroy, 116 SW2d 601, 196 Ark 
63. 

Ky—Cotton v. Walton-Verona Inde¬ 
pendent Graded School Dist * 174 S 
W 2d 712, 295 Ky 478 

Statute held applicable to official 
bond 

Ky—-Russell County Board of Educa¬ 
tion v Leach, 157 S W 2d 70, 288 
Ky. 769. 

83. Ark—State, for Use of Glover, 
v. Mcllroy, 116 SW2d 601, 196 
Ark. 63. 

84. Mich.—Stark Hickey, Inc. v. 
Standard Acc Ins. Co., 280 N.W 
172, 291 Mich. 300. 

85. Ala—Scott v. U. S. Fidelity & 
Guaranty Co., 41 So 2d 2DS, 252 
Ala. 373. 


86. Ky—Commonwealth v. Adams, j 

3 Bush 41. j 

57 C J p 1010 note 6. 

Bond given by deputy sheriff 

Ga —Culpepper v. U S Fidelity & 
Guaranty Co, 33 S E 2d 168, 199 
Ga 56, conformed to 33 S B 2d 526, 
72 GaApp. 171. 

WYa—Hatfield ex rel. Rose v 
Cruise, 197 SE 23, 120 WYa 16 

87. Ga—Richards v. American Sure¬ 
ty Co. of New York, 171 S E. 924, 48 
GaApp 102. 

Ky—Cotton v. Walton-Verona In¬ 
dependent Graded School Dist,, 174 
S W.2d 712, 295 Ky, 478. 

Pa—Commonwealth, to Use, v. Weg- 
lein, 21 Pa List & Co. 509. 1 

Tex—Bordelon v Philbnck, 84 SW. 
2d 710, 125 Tex. 460—Webb V First 
Texas Chemical Mfg Co., CivApp., 
86 S.W 2d 818. 

57 C J p 1010 note 7. 

Lien created by bond as operating 
for protection of persons injured 
by officer’s defaults see infra § 178 

4i6 


Contract for benefit of injured per¬ 
sons 

A sheriff’s bond constitutes a con¬ 
tract between sheriff as an individual 
and the state for the benefit of any¬ 
one who might suffer damage by rea¬ 
son of his failure faithfully to dis¬ 
charge his duties as sheriff,—State 
ex rel. Penrod v. French, 51 N.K 2d 
858, 222 Ind. 145, 149 ALU 3 084— 
Magcnhoimer v. State cx rel Dalton, 
90 NE2d 813, 120 Ind.App. 128. 

88. Mass —Skinner v. Fhilllps, 4 
Mass C8. 

89. Ky.—Casey v. Fidelity &■ Oas. 
Co of New York, 128 S.W.2d 939, 
278 Ky 426. 

Tenn—Ivy v. Osborne, 279 S.W. 384, 
152 Tenn. 470. 

Liability of officers sureties for acts 
of deputies see infra 9 179. 

90. Ala—Union Indemn. Co v Web¬ 
ster, 118 So, 794, 218 Ala. 4C8. 

91. SC—Tinsley v Kirby, 17 S.C 1 
57 CO*, p 1015 note 74. 

92. Ind—Olds v. State, 6 Blackf. 91. 
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ble for his official acts or defaults while he is 
actually holding the office or acting as such officer, 
where the appointment or election of a sheriff or 
constable and his induction into office are objection¬ 
able only because of his ineligibility to the office, 93 
or because of irregularities or informalities m the 
appointment or election 94 Where one duly elected 
or appointed a sheriff or constable has duly entered 
on his duties and assumed to act as such, the sure¬ 
ties on his official bond cannot escape liability for 
his acts or defaults on the ground that he never 
took the oath of office prescribed by law. 95 

Estoppel of sureties to deny official character of 
principal . The execution of the official bond of a 
sheriff or constable estops the sureties to deny the 
official character of their principal. 96 

b. Liability as Limited by Terms of Bond 

The contract of the sureties on the official bond of 
a sheriff or constable is strictissimi juris and the princi¬ 
pal or the sureties on such bond cannot be held liable un¬ 
less there is a breach of the conditions of the bond; nor 
can their liability be extended by implication or construc¬ 
tion. 

The contract of the sureties on the official bond 
of a sheriff or constable is strictissimi juris; 97 they 
stand on the letter of the bond, and are bound no 


further than the letter goes, 38 and cannot be held 
liable for a default not fairly covered by the condi¬ 
tion of the bond 99 So the principal 1 or the sure¬ 
ties 2 cannot be held liable unless there is a breach 
of the conditions of the bond; nor can their lia¬ 
bility be extended by implication or construction. 3 
In order for there to be a breach of the conditions 
of the bond the sheriff or his deputy must be guilty 
of misfeasance, malfeasance, or nonfeasance. 4 The 
strict interpretation of sureties' liability on fidelity 
bonds, however, has been modified by recent deci¬ 
sions with the change from personal to commercial 
sureties. 5 

In determining the liability of the sureties on a 
bond its terms are to be given their reasonable 
meaning, considered with respect to the purposes 
contemplated by the statute requiring the bond; 6 
and such a bond cannot be construed so as to op¬ 
erate as a policy of insurance in favor of the 
traveling public against damage m an automobile 
collision. 7 Where the bond contains a condition not 
authorized, or illegal, such condition may, unless 
the statute makes the bond void m consequence 
thereof, be disregarded and the bond enforced as 
though it were not present. 8 A bond executed by a 
deputy sheriff to his principal for the performance 


93. Ky—Commonwealth v. Teal, 14 
B Mon 29. 

Tenn—Jones v. Scanland, 6 Humphr 
195, 44 AmD 300 
Eligibility to office of: 

Constable see supra § 14. 

Deputy see supra § 24 
Sheriff see supra § 6. 

94. NC—Shipman v. McMinn, 60*1^ 
C 122. 

57 C J p 1015 note 78. 

De facto officers m general: 

Constable see supra § 20. 

Deputy see supra § 28 
Sheriff see supra § 12. 

95. Md.—Burtles v. State, 4 Md. 273 
Pa—Musselman v. Commonwealth, 7 

Pa. 240 

98. Tenn.—State v. Claris, 1 Head 
369. 

57 C.J. p 1023 note 18. 

97. Tex —Citizens' State Bank of 
Wheeler v American Surety Co., 
CivApp., 65 S.W.2d 778, error re¬ 
fused. 

57 C J p 1010 note 13. 

Liability of sureties as limited to 
penal sum named In bond gener¬ 
ally see infra § 181. 

98. Md.—State v Brown, 54 Md. 818. 
WVa—State v. Barnes, 43 S.E. 131, 

52 W.Ya 85. 

99. U S —St&te of North Carolina ex 

rel. Wimmer v. Leonard, C.CJ.A.N, 
C., 68 F.2d 228/ ' * 

80 C.J S.—27 


Ga—Tate v. National Sur Corp , 200 
SE. 314, 58 Ga App 874 
La—Gray v. De Bretton, 188 So. 

722, 192 La 628 
57 C.J p 1010 note 15. 

“The liability of the surety is lim¬ 
ited by the terms of the bond "—Da¬ 
vis v Moore, 2 S.E 2d 366, 368, 215 
N.C 449. 

Acts covered by bond 

Since the sheriff of a county is 
the chief law enforcement officer of 
that county, and since he and his offi¬ 
cers are held to a high degree of 
accountability m the enforcement 
of law and the proper and honest 
conduct of his office, his official bond 
covers those acts.—Trammell v. Fi¬ 
delity & Cas Co of New York, D C. 
SC, 45 FSupp 366. 

1, Ga—Culpepper v. U. S. Fidelity 
<& Guaranty Co., 33 S E.2d 168, 199 
Ga 56, conformed to 33 S.E.2d 526, 
72 Ga App. 171. 

Da—Gray v De Bretton, 188 So. 722, 
192 La. 628. 

2. Ga—Culpepper v. U. S. Fidelity 
& Guaranty Co, 33 S E 2d 168, 199 
Ga. 56, conformed to 33 S E.2d 526, 
72 Ga App. 171. 

Ill.—People, for Use of Boerger v, 
Martin, 29 N.E 2d 119, 306 Ill.App 
505. 

La—Gray v. De Bretton, 188 So. 722, 
192 La 628 

Extent of liability as limited, by 
terms of bond generally see Infra 
$ 181. ' ‘ 1 ’ ,l 1 " ' 


Liability dependent on provisions of 
bond 

The liability of surety for person¬ 
al injuries due to wrongful manner 
m which a constable or peace offi¬ 
cer performs his duty depends on 
provisions of bond —Estell v. New 
Amsterdam Cas. Co., 192 P.2d 194, 
164 Kan 712. 

3. Ga —Tate v. National Sur Corp , 
200 SE. 314, 58 Ga App. 874 

57 C.J. p 1010 note 16. 

4. La—Gray v De Bretton, 188 So. 
722, 192 La. 628 

Liability on official bond of sheriff 
or constable for acts of deputies 
and assistants see infra § 179. 

5. U.S —State of Missouri ex rel 
and to Use of De Vault v. Fidelity 
& Cas Co of New York, C.C.A Mo, 
107 F 2d 343. 

Mo —State ex rel and to Use of 
Kaercher v Roth, 49 S.W 2d 109, 
330 Mo 105. 

6. N C.—Governor v Matlock, 12 N. 
C. 214. 

57 C.J. p 1010 note 17. 

7. La—Gray v. De Bretton, 188 So. 
722, 192 La 628. 

8 . W.Va.—State v. McGuire, 33 S E. 
313, 46 W.Va. 328, 76 Am S R. 822. 

57 C J. p 1010 note 18. 

Irregularities or informalities in 
bond in general see infra subdivi¬ 
sion i of this section, 
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of “all the duties required of him as deputy sher¬ 
iff” embraces all the duties which by law devolve 
on the sheriff. 9 A bond executed by the sureties 
and delivered to the officer before the expiration of 
his term cannot be held as a matter of law to relate 
to and cover a new term to which the officer is ap¬ 
pointed or elected to succeed himself, where the 
language of the bond would apply to either term 10 

c. Liability as between Sureties on Different 
Bonds 

(1) Successive bonds 

(2) General and special bonds 

(3) Bonds given m different capacities 

(1) Successive Bonds 

The general rule, subject to some qualifications and 
exceptions, is that, where a sheriff or constable gives 
two or more successive bonds, the liability for a default 
falls on the sureties on the bond which was m force 
when the default occurred, and that a new or renewal 
bond does not cover any defaults which occurred before 
its execution unless an intention to the contrary appears. 

It is a general rule that, where a sheriff or con¬ 
stable gives two or more successive bonds, the lia¬ 
bility for a default falls on the sureties on the bond 
which was m force when the default occurred, 11 
and that a new or renewal bond does not cover any 
defaults which occurred before its execution, 12 un¬ 
less an intention to the contrary appears. 13 It has, 
however, been held that as soon as process is de¬ 
livered to an officer it attaches itself, m contempla¬ 
tion of law, to the bond which is then m force and 
which gives him authority to act at that time, and 
that such bond, rather than a subsequent bond, must 
respond for any default in connection with such 
writ. 14 Where a new bond does not supersede the 
older one, the sureties on bath bonds are bound as 
cosureties for any future default or misfeasance 
of the officer. 15 


Where officer serves successive terms . Where a 
sheriff or constable serves two or more successive 
terms, the liability for a default by him falls on the 
sureties on his official bond for the term m which 
such default occurs. 16 Thus, where process is 
delivered to an officer during one term of his office, 
but he does not commence to execute it until he 
has entered on a new term with new sureties, such 
new sureties are liable for any defaults with respect 
to the execution of such process, 17 and the old sure¬ 
ties cannot be held therefor, 18 except where the 
statute makes it the duty of an officer receiving proc¬ 
ess to execute it, even though his term expires be¬ 
fore the return day, m which case the sureties on the 
old bond are liable for his defaults in respect there¬ 
of 19 Where the failure to execute the process be¬ 
fore the expiration of his term constitutes a default 
on the part of the officer, the sureties on his bond 
for such term are liable for such default, 20 and, 
where the failure continues during a succeeding 
term, the injured person may proceed against the 
sureties on either or both the old and the new 
bond. 21 Under the rule considered supra § 50, that 
an officer who commences execution of process must 
complete it, where an officer commences the execu¬ 
tion of process during one term of office, it is ordi¬ 
narily held that his sureties for that term arc 
responsible for whatever he does or neglects to do 
with relation thereto, although his default does not 
occur until after he has entered on a new term of 
office and qualified with new sureties, 22 and that 
the sureties for the new term cannot be held to re¬ 
spond for such default; 23 but there is also some 
authority to the contrary. 24 

(2) General and Special Bonds 

Where a sheriff or constable gives a special bond in 
respect of particular duties as required by law, the lia¬ 
bility for a default in respect of such duties falls on such 
special bond rather than on his general official bond; but, 


9. Ill—Wood v. Cook, 31 Ill. 271. 

10. Mass—Thomas v. Bleakie, 136 
'Mass 568. 

11. Ala —Dumas v. Patterson, 9 
Ala 484. 

57 C J. p 1011 note 22. 

Regular official bond and bond re¬ 
quired of officer as tax collector see 
infra § 189. 

12. WVa—State v. Turner, 100 S.E. 
294, 84 WVa 485 

57 C J p 1011 note 23. 

Liability for defaults occurring prior 
to execution of bond m general see 
infra subdivision e of this section 

13. Mo.—State v. Finn, 11 SW 994, 
98 Mo, 532, 14 Am SR 654. 

SC—Treasurers v. Taylor, 18 S.C.L. 
524. 

57 C J. p 1011 note 24. 


14. NJ-State v. McDonald, 2 N.J. 
Law 355 

57 C J p 1011 note 25 

15. Ky—Baker v Maryland Fidel¬ 
ity, etc, Co., 73 SW. 1025, 24 KyL. 
2196 

57 C J. p 1011 note 26. 

16. Tenn —Sherrell v. Goodrum, 3 
Humphr. 419 

57 C J p 1011 note 27. 

17. XJ—State v. Roberts, 12 3ST.J 
Law 114, 21 Am.D. 62 

Tenn —Sherrell v. Goodrum, 3 

Humphr 419. 

18. Tenn—Sherrell v. Goodrum, su¬ 
pra 

57 C.J p 1011 note 29 

Termination of officer's Incumbency 


as terminating liability of sureties 
m general see infra S ISO. 

19. Ill.—McCormick v. Moss, 41 Ill. 
352 

57 C J p 1012 note 30. 

20. M.C.—Hubbard v. Wall, 31 N.C. 

20 . 

57 C J. p 1012 note 31. 

21. M.C—-Hubbard v. Wall, supra. 

57 CJ. p 1012 note 32 

22. Ky—Colyor v. Higgins, 1 Duv 
6, 85 Am D 601. 

57 CJ. p 1012 note 34. 

23. Ky—Colyer v. Higgins, supra. 

24. Mo—State v. McCormack, 50 
Mo 568 

57 C.J. p 1012 note 36. 
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where the default is in respect of the officer's general duty 
or conduct, the liability falls on his general official 
bond, and not on the special bond. 

Where a sheriff or constable is required by law 
to give a special bond in respect of particular duties, 
the liability for a default in respect of such duties 
falls on such special bond rather than on his gen¬ 
eral official bond, 25 and a surety on the special bond 
who is subjected to liability can have no recourse 
on the general official bond of the officer. 26 Where, 
however, the default of an officer is in respect of 
his general duty or conduct, the liability falls on 
Ins general official bond and not on a special bond 
which he may have given, 27 and a special bond 
given by an officer in a particular capacity or with 
respect to particular duties does not cover his acts 
or defaults in his general capacity as such officer. 28 
Where a justice of the peace appoints a constable 
for a special purpose and by statute the surety on 
such justice's official bond becomes the surety of the 
constable so appointed, such surety, and not the 
surety on a private bond taken from the constable 
by the justice and made payable to the justice, is lia¬ 
ble to the public generally or any person aggrieved 
by the illegal acts of such constable. 29 

(3) Bonds Given in Different Capacities 

Where a sheriff or constable holds two distinct of¬ 
fices and gives an official bond for each office, liability 
for an act or default committed by him in the perform¬ 
ance of the duties of one of suph offices will be imposed 
only on the sureties on the bond given in respect thereof. 

Where the same person holds two distinct offices 
as sheriff and constable, or sheriff and collector, and 
gives an official bond for each office, liability for an 
act or default committed by him in the performance 
•of the duties of one of such offices will be imposed 
only on the sureties on the bond given in respect 


thereof, and not on the sureties on the bond given 
in respect of the other office. 30 

cL Liability on Bond Voluntarily Given in Ad¬ 
dition to Required Bond 

The sureties on an official bond voluntarily given by a 
sheriff or constable in addition to the required one will be 
liable for his neglect or improper conduct. 

Although a sheriff or constable has been already 
inducted into office and is acting under an official 
bond duly accepted and approved, there is nothing 
to prevent him from voluntarily executing another 
official bond, and, if the latter bond is in proper 
form and is accepted and duly approved, he and his 
sureties will be liable on it for any neglect or other 
improper conduct. 31 

e. Defaults Prior to Execution or Approval of 
Bond 

Except where otherwise provided by statute or by the 
terms of the bond, the sureties on the official bond of a 
sheriff or constable are not liable for a default which oc¬ 
curred before the bond was executed or approved. 

Except where otherwise provided by statute 32 or 
by the terms of the bond, the sureties on the official 
bond of a sheriff or constable are not liable for a 
default which occurred before the bond was exe¬ 
cuted; 33 and where, under the statute, the bond 
takes effect only from its approval, there can be no 
recovery thereon for any act of the officer prior to 
such approval. 34 It has been held that the sureties 
of a sheriff are not responsible for money collected 
by him on an execution which came into his hands 
as deputy of a former sheriff, although the money 
was received after they become sureties. 35 The 
fact, however, that process was delivered to an 
officer before his bond was executed does not re- 


25 . Ark.—Briggs v. Manning, 97 S. 
W. 289, 80 Ark. 304. 

57 C J, p 1012 note 38. 

Liabilities on special bond of sheriff 
as tax collector see infra § 189 

26. Ark—Briggs v. Manning, supra 

27. Ill —Hughes v. People, 82 Ill 
78 

57 C J p 1012 note 40. 

28. Tex.—American Bonding, etc., 
Co v Garrett, 129 S.W 398, 61 Tex. 
CivApp. 454. 

57 C,J p 1012 note 41. 

29. Okl —National Surety Co. v. 
Bounds, 50 P.2d 185, 174 Okl 111 

30 . Ark.—State, to Use of Union 
County, v Harman, 80 S.W.2d 619, 
190 Ark. 621. 

57 C.J p 1012 note 43. 

Where officer Is special deputy 
sheriff and also constable of fair 
association district, officer arresting 


person on fair grounds without war¬ 
rant, for misdemeanor, acts as con¬ 
stable unless contrary is shown — 
Pickle v Brooks, 137 So. 89, 162 Miss. 
87 

Apportionment of liability 

In suits against sheriff and sure¬ 
ties on his separate bonds given as 
sheriff and as ex officio collector, for 
fees received and unaccounted for in 
both capacities, in determining the 
question of liability, entire salary of 
sheriff should be distributed between 
the two offices in proportion to 
amount of fees collected in each — 
State, to Use of Union County, v. 
Harman, 80 SW.2d 619, 190 Ark 621. 

31. Ala—Johnson v. Caffey, 59 Ala. 
331. 

Giving additional bond not required 
by statute as not releasing sure¬ 
ties on prior bond see infra 5 182. 
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32. Ky—Burton v American Bond¬ 
ing, etc., Co., 206 S.W. 884, 182 
Ky. 637—Fidelity, etc, Co. v. Com¬ 
monwealth, 47 SW. 579, 104 Ky 
679, 20 KyL 788, 49 SW. 467, 20 
Ky.L. 1402. 

33. W.Va—State v Turner, 100 S.E. 
294, 84 WVa. 485. 

57 C J p 1013 note 47. 

Liabilities as between sureties on 
successive bonds see supra subdi¬ 
vision b ( 1 ) of this section. 

34. Ala—Bryan v. Kelly, 5 So. 346, 
85 Ala. 569. 

Md—Bruce v State, 11 Gill & J 382 

Approval of bond in general see su¬ 
pra §9 7, 15 

Lack of approval as affecting en¬ 
forceability of bond see infra sub¬ 
division i of this section. 

35. N.Y.—People v, McHenry, 19 
Wend. 482. 
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lieve his sureties from liability for his failure, after 
they became bound, to execute and return it. 36 

f, Duties Imposed on Officer after Execution of 
Bond 

The official bond of a sheriff or constable refers to 
his duties as prescribed by law at the time of its execu¬ 
tion and does hot cover new duties thereafter imposed 
unless the words of the bond or the law in force at 
its date bring such subsequently imposed duties within 
its provisions. 

The official bond of a sheriff or constable refers 
to the duties of the officer prescribed by law at the 
time of its execution 37 and does not cover new 
duties thereafter imposed on the officer by law, 38 un¬ 
less the words of the bond or the law in force at 
its date, by a fair and reasonable construction, bring 
such subsequently imposed duties within its provi¬ 
sions. 39 Where duties existed at the time a bond 
was executed, however, the sureties cannot avoid 
liability with respect thereto on the ground that 
such duties were created by a statute enacted after 
that under provisions of which the bond was giv¬ 
en. 40 Where a particular duty is a function of the 


office of sheriff unless some other officer is desig¬ 
nated by law to perform it, the surety on the official 
bond of the sheriff is liable for defaults of the of¬ 
ficer in the performance of such duty notwith¬ 
standing the sheriff was designated to perform that 
duty after the execution of the official bond. 41 

g. Unofficial Acts 

Generally the official bond of a sheriff or constable 
imposes liability only for what the officer unlawfully 
does or omits to do in the execution of his office or of 
some official duty imposed by law, and does not cover 
any omission or act done without authority of law or in 
his private or personal capacity as a man or citizen. 

As a general rule, the official bond of a sheriff 
or constable imposes liability only for what the of¬ 
ficer unlawfully does or omits to do m the execution 
of his office or of some official duty imposed by 
law, 42 and does not cover any omission or act done 
without authority of law or m his private or per¬ 
sonal capacity as a man or citizen, 43 or an act con¬ 
stituting a mere abuse or usurpation of power 44 and 
done without process of any kind. 45 Whether the 


36. Ark—Faulkner v State, 9 Ark 
14. 

37. N.Y.—People v. Brush, 6 Wend 
454 

Change in law imposing additional 
duties as discharging sureties see 
infra § IS2 

38. Ohio —King v. Nichols, 16 Ohio 
St 80 

57 C J p 1013 note 53. 

39. Ohio —King v. Nichols, supra- 
57 C.J. P 1013 note 54 

40. NT—People v Brush, 6 Wend. 
454 

41. Ky—Fidelity & Deposit Co of 
Maryland v Board of Trustees of 
Elkton Graded ’Common School 
Dist„ 57 S W 2d 457, 247 Ky. 535, 

42. Anz —Corpus Juris quoted in 
Truog v American Bonding Co. of 
Baltimore, 107 P 2d 203, 205, 56 
Anz 269 

Fla—Corpus Juris quoted in Roberts 
v. Dean, 187 So. 571, 575, 133 Fla 
47, 136 Fla. 421 

Ga.—Culpepper v U. S. Fidelity & 
Guaranty Co., 33 S.E 2d 168, 199 
Ga 56, conformed to 33 S.E 2d 526, 
72 Ga App. 171—Goforth v. Fidelity 
& Cas. Co. of N. Y., 55 S E.2d 656, 
80 Ga App 121. 

Ind—State ex rel Penrod v. French, 
51 NE.2d 858, 222 Ind. 145, 149 A.L. 
R 1084 

Kan—Corpus Juris cited in Hitsman 
v. Kennedy, 27 P2d 218, 220, 138 
Kan 564 

Ky —McMahan's Adm'x v. Draffen, 47 
SW2d 716, 242 Kfr. 785 
Tenn—Corpus Juris quoted in State 
for Use of Rosser v. Freeman, 61 S. 


W 2d 459, 1 66 Tenn 296—State ex 
rel Key v. Cron, 12 Tenn App 615 
Tex—Continental Cas Co v. Miller, 
Civ App, 135 S W 2d 5,01 
57 C J p 1013 note 57 
Liability of sureties on officer’s bond 
for unauthorized acts of deputies 
see infra § 179 
Test of surety’s liability 

(1) Test of surety’s liability for 
principal’s acts is whether principal 
would have acted if he had not been 
clothed with official character. 

Ind—State ex rel Penrod v French, 
51 N E 2d 858, 222 Ind. 145, 149 A 
LR 1084. 

Mich —Stark Hickey, Inc. v. Standard 
Acc Ins. Co, 289 N.W. 172, 291 
Mich. 350. 

Mo—State ex rel and to Use of 
Kaercher v. Roth, 49 S W 2d 109, 
330 Mo 105—State ex rel. Karnes 
v. Poole, App, 72 S W 2d 803. 

( 2 ) The surety is liable for acts of 
principal if he assumed to act as an 
officer whether under valid or void 
process or under no process what¬ 
ever. 

Mich.—Stark Hickey, Inc, v. Stand¬ 
ard Acc. Ins Co., 289 N.W. 172, 291 
Mich 350. 

Mo-—State ex rel. and to Use of 
Kaercher v Roth, 49 S.W 2d 109, 
330 Mo 105—State ex rel, Karnes 
v. Poole, App., 72 S.W.2d 803 

43. Ala—Culverhouse v. National 
Sur. Corp., 171 So 916, 27 Ala App. 
318. 

Fla—Corpus Juris quoted in Roberts 
v. Dean, 187 So 571, 575, 133 Fla. 
47, 136 Fla. 421. 

Ind—State ex rel Penrod v, French, 
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51 N E 2d 868, 222 Ind 145, 149 A L 
R 1084 

Kan —Estell v New Amsterdam Cas 
Co, 192 P 2d 194, 164 Kan 712- 
Corpus Juris cited in Hitsman v 
Kennedy, 27 P.2d 218, 220, 138 Kan 
564. 

Ky —McMahan's Adm’x v. Draffen, 
47 S W 2d 716, 242 Ky. 785. 

Pa—Commonwealth v. Keller, 162 A 
474, 106 Pa Super 458—Sopko v. 
Esslmger, 47 PaDist & Co. 155, 
44 Lack Jur 221—Commonwealth, 
to Use, v. Howell, 25 Pa Dist. & 
Co. 28, 83 Pittsb Leg J. 610. 

Tex—Republic Underwriters v. Nor¬ 
man, Civ.App, 97 S W 2d 976—Cit¬ 
izens’ State Bank of Wheeler v. 
American Sure* y Co , Civ.App„ 65 
S W* 2d 778, error refused. 

57 C.J. p 1013 note 58. 

Acts held not within bond 

(1) Taking and holding possession 
of stolen automobile on instructions 
of police chief in sister state until 
some one could call therefor—State 
for Use of Rosser v. Freeman, 61 8. 
W 2d 459, 166 Tenn. 296. 

(2) Going hunting or fishing.—- 
Truog v. American Bonding Co of 
Baltimore, 107 P2d 203, 56 Ariz. 269. 

(3) Other acts held not within 
bond see 57 C J p 1013 note 58 EaJ. 

44. Fla— Corpus Juris quoted in. 
Roberts v. Dean, 187 So. G71, 575, 
133 Fla. 47, 13G Fla. 421. 

Tenn—Corpus Juris quoted in State* 
for Use of Rosser v. Freeman, 61 
S.W.2d 459, 166 Tenn. 296. 

57 C.J. p 1014 note 59. 

45, tf S.—Allen v. Claris, D.C.CoJ, 
22 F.Supp. 898. 
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officer was acting in his official capacity must be 
judged from what he said and did. 46 It is ordinarily 
held that the sureties are liable for a wrongful act 
done by an officer under color of office, although 
not by virtue thereof, 47 and so it is held that an of¬ 
ficer assuming to act as such, who acts illegally, can¬ 
not escape liability therefor under his official bond 
on the ground of lack of legal authority to commit 
the act for which liability is asserted; 48 but there 
is authority for the view that the liability of the 
sureties extends only to acts done by virtue of the 
office and not to acts done merely under color of 
office. 49 

Acts as agent of party . Sureties on the bond of 
a sheriff or constable are not liable for acts done by 
him as agent of a party, and not as such officer; 50 
and, where plaintiff in a writ interferes m the exe¬ 
cution thereof by directing an officer to proceed in 
some way other than that prescribed by law, and so 
makes the officer his agent, the sureties are not 
liable for such acts. 61 The mere fact, however, that 
the judgment or order under which process issued 
was wrongfully procured by plaintiff does not make 
the officer his agent so as to relieve the sureties on 


his bond 52 Similarly, the mere fact that the dep¬ 
uty of an officer is directed by the latter to levy a 
writ on particular property does not make him the 
officer's agent or servant or make the acts of such 
deputy so far unofficial or unauthorized as to render 
the sureties on his official bond not liable to the prin¬ 
cipal officer if the latter is subjected to damages 
in consequence of the deputy's acts. 53 

h. Acts of Sheriff outside State or of Constable 
outside Precinct or District 

The surety on the official bond of a sheriff Is not 
liable for acts of the sheriff outside the state, but, where 
the authority of a constable extends over the whole 
county, the sureties on his official bond are liable for his 
official acts within the county, although outside of his 
own precinct or district. 

The surety on the official bond of a sheriff is not 
liable for acts of the sheriff outside the state, since 
with respect to such acts the sheriff had neither of¬ 
fice nor color of office as a sheriff. 64 Where the au¬ 
thority of a constable extends over the whole coun¬ 
ty, the sureties on his official bond are liable for his 
official acts within the county, although outside of 


Cal —Best v Johnson, 29 P 415, 78 
Cal 217, 3 L R A. 168, 12 Am S.R 
41 

Fla —Corpus Juris quoted in Roberts 
v Dean, 187 So. 571, 575, 133 Fla. 
47, 136 Fla. 421 

Kan.—Corpus Juris cited in Hitsman 
v. Kennedy, 27 P 2d 218, 220, 138 
Kan 564 

Tenn—Corpus Juris quoted in State 
for Use of Rosser v. Freeman, 61 

5 W 2d 459, 166 Tenn 296. 

57 C J p 1014 note 60. 

46 . Miss.—Maryland Cas. Co. v. 
Eaves, 196 So. 513, 188 Miss. 872 

47 . U S —State of Missouri ex rel 
and to Use of De Vault v. Fidelity 

6 Cas. Co of New York, c.C.A.Mo, 
107 F 2d 343 

Ala—Jones v. Buckelew, 25 So.2d 
23, 247 Ala 475. 

Cal —Abbott v. Cooper, 23 P 2d 1027, 
218 Cal. 425. 

Ga —Goforth v Fidelity Sc Cas Co of 
N T, 55 S.E 2d 656, 80 GaApp 
121—Richards v. American Surety 
Co. of New York, 171 S.E 924, 48 
Ga.App 102. 

Idaho—Helgeson v. Powell, 34 P,2d 
957, 54 Idaho 667, overruling 1 Haff- 
ner v. U S. Fidelity & Guaranty 
Co., 207 P. 716, 35 Idaho 617, and 
Federal Reserve Bank of San Fran¬ 
cisco v. Smith, 244 P. 1102, 42 Ida¬ 
ho 224 

Mich—Stark Hickey, Inc., v. Stand¬ 
ard Acc Ins. Co., 289 N.W 172, 291 
Mich 350 

Miss—Maryland Cas. .Co. v. Eaves. 
196 So. 513i 188 Miss. 872. 1 


Tenn —Marable v. State ex rel. Wack- 
emie, 222 S W 2d 234, 32 Tenn App 
238. 

Wash—Biehn v. Bannick, 7 P 2d 567, 
166 Wash. 465. 

57 C J. p 1014 note 61 
Acts held done under color of of¬ 
fice where sheriff and deputy enter¬ 
ed and searched the home of husband 
and wife without a search warrant or 
their consent and while engaged in 
making such unlawful search beat 
husband without cause—Glens Falls 
Indemnity Co v. Dempsey, 23 S.E.2d 
497, 68 GaApp. 612—Glens Falls In¬ 
demnity Co. v Dempsey, 23 S.E 2d 
493, 68 GaApp 607. 

Under a statute providing that the 
ofllcer and his sureties shall be lia¬ 
ble for all acts done by the officer 
“by virtue and under color of his 
office/* an officer’s sureties are lia¬ 
ble for an act done by him under col¬ 
or of his office, although not by vir¬ 
tue of it—Corpus Juris cited in Price 
v. Honeycutt, 4 S.E.2d 611, 614, 216 
N.C. 270—57 C.J. p 1014 note 61 [a]. 
In Florida 

(1) “The law appears to be well 
settled that for improper acts per¬ 
formed by an officer under color of 
his office the sureties upon his bond 
can be held liable ”—Walling v. Carl¬ 
ton, 147 So. 236, 239, 109 Fla. 97. 

(2) But it has been said that the 
acts for which a sheriff or his sure¬ 
ties may be held liable are termed 
acts done “virtute officii/* and those 
for Which they cannot be held liable 
are termed “colore officii/* the dis T 
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tinction being that acts are done 
“virtute officii” when they are with¬ 
in the authority of the officer, but 
done m an improper exercise of his 
authority or in abuse of the law, 
while acts are done “colore officii’* 
where they are of such nature that 
office gives him no authority to do 
them.—Malone v. Howell, 192 So 224, 
140 Fla 693. 

4&. W.Va—Booten v. Napier, 5 S.E 
2d 441, 121 WVa. 548. 

49. U S —Bassinger v U. S. Fidelity 
& Guaranty Co, C.CANeb, 58 F. 
2d 573, certiorari denied U. S. Fi¬ 
delity & Guaranty Co v. Bassin¬ 
ger, 53 SCt. 21, 287 US. 622, 77 
L.Ed 540. 

Okl—Corpus Juris quoted in McCor- 
cle v. Morton, 44 P2d 9, 10, 171 
Okl 632. 

57 C.J p 1014 note 62. 

50. Ga—Collier v. Stoddard, 19 Ga 
274 

iPa—Commonwealth v. Abrams, 94 
Pa.Super, 556. 

51. Mo.—Rollins v. State, 13 Mo. 
314, 53 Am.D. 101. 

52. Mo —Rollms v. State, supra 

53. N.Y.—Tuttle v. Cook, 15 Wend. 
274. 

54 . U.S.—McLean v. State of Missis¬ 
sippi ex rel. Roy, CC AMiss, 96 
F 2d 741, 119 ADR. 670, certio¬ 
rari denied State of Mississippi ex 
rel. Roy v. McLean, 59 S Ct 84, 
305 US. 623, 83 L Ed 399—Kirkes 
v. Askew, D.COkl., 32 F.Supp. 802. 
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his own precinct or district, 65 unless the condition 
of the bond is such that it must be construed to ap¬ 
ply only to acts within his own district. 56 

i. Irregularities or Informalities in Bond 

The sureties on the official bond of a sheriff or con¬ 
stable are ordinarily not relieved of liability because 
of irregularities or informalities in the bond not render¬ 
ing it defective in substance, or because of erroneous 
recitals therein. 

The sureties on the official bond of a sheriff or 
constable are ordinarily not relieved of liability 
thereon because of irregularities or informalities 
m the bond not rendering it defective in substance, 57 
or because of erroneous recitals therein. 58 Similar¬ 
ly, failure to give a bond at the proper time does 
not affect its validity or the liabilities of the sureties 
thereon for defaults occurring after its execution, 59 
and the validity of a bond otherwise regular is not 
affected by the fact that the penalty m which it 
should be given has not been fixed by the authority 
designated by law 60 It is the more general rule 
that a bond given as an official bond by an officer, 
which is not valid as a statutory bond because not 
conforming to statute, may be enforced as a com¬ 
mon-law bond, 61 but there is authority for the 
view that a bond containing a condition not author¬ 
ized or required by law is void and unenforceable 
against the sureties. 62 

Excessive penalty Where a bond is voluntarily 
given by a sheriff or constable, the fact that the 
penalty is larger than the statute prescribes does 
not relieve the sureties from liability for a breach 63 

Lack of approval. According to some authorities 


the purpose of a statute requiring the approval of the 
official bond of a sheriff or constable is merely to 
insure greater security to the public, 64 and so such 
a bond may be enforced although it has been not 
approved, 65 or although the approval is defective 66 
According to other authorities, however, a bond not 
properly approved may not be enforced as a stat¬ 
utory bond 67 

Lack of filing or recordation. Since statutory re¬ 
quirements of the filing or recordation of official 
bonds of sheriffs and constables are for the benefit 
of the public, such a bond may be enforced against 
the sureties although it has not been filed 68 at the 
time required by law, 69 or has not been recorded 70 

Surety prohibited by statute from becoming such . 
An official bond of a sheriff or constable which is 
signed as surety by one who is prohibited by statute 
from becoming a surety on such bonds is neverthe¬ 
less valid and binding as against him 71 

Curative acts. An official bond of a sheriff or 
constable which is defective m that it purports to 
have been accepted by a person or authority who 
had no authority so to do is made valid ab mitio by 
a subsequent statute declaring that such bonds shall 
be deemed to have been legally delivered; 72 but a 
bond failing to show which of two or more obligors 
is the officer and which sureties is not validated by 
a statute curing irregularities in the condition or 
penalty of such bonds 73 A statute providing that 
any bonds which have been or may thereafter be 
given by any sheriff shall be held and deemed to be 
valid, notwithstanding any defect m the election or 
appointment of such person to office, applies to 


55. N J —Town of Irvington v Du- 
brow, 161 A. 351, 10 NJMisc 804 

Va—McNeale v Governor, 3 Gratt 
299, 44 Va 299 

Territorial extent of authority of con¬ 
stable see supra §36 

56. N.C—Governor v Morris, 7 N. 
C 146 

57 C.J. p 1014 note 69. 

57. Iowa—Charles v. Haskms, 11 
Iowa 329, 77 Am D 148. 

57 C J. p 1016 note 82 

Bond not signed by officer 

Constable and suieties are liable 
on his bond for acts of deputy, al¬ 
though constable did not sign the 
bond, since by filing it and assuming 
duties of office he adopted it and 
was estopped to deny its validity — 
Whitlock v. Wood, 101 SW.2d 950, 
193 Ark. 695, 110 A.L R. 955 

58. Idaho—State v McDonald, 40 P 
312, 4 Idaho 468, 93 Am.S R. 136 

57 C.J. p 1016 note 83. , 


59. Miss —Harris v. State, 55 Miss 
50 

60. Ind.—State v. Lynch, 6 Blackf 
395 

61. Tex —Bordelon v. Philbrick, 84 
S W2d 710, 125 Tex 460. 

57 C.J. p 1016 note 86 

62. N J —Middleton v McCormick, 
3 N J Law 92—Nottingham v. Giles, 
2 N J Law 111. 

63. Ky—Johnston v Gwathney, 2 
Bibb 186, 4 AmD 694. 

57 C J p 1016 note 88 

64. Ala—Disheroon v. Brock, 105 
So 899, 213 Ala. 637 

57 C J. p 1016 note 90 
Necessity for approval of bond of: 
Constable see supra § 15. 

Sheriff see supra § 7. 

65. Ala—Disheroon v. Brock, supra 
57 C J p 1016 note 91 

66. Cal.—People v Edwards, 9 Cal 
286. 


S.C—Treasurers v Stevens, 13 S.C.L 
107. 

67. Ga—Crawford v. Meredith, 6 Ga 
252 

57 C.J. p 1017 note 93 

68. Ala—Disheroon v. Brock, 106 
So 899, 213 Ala. 637. 

iPa—Musselman v Commonwealth, 7 
Pa. 240 

Necessity of filing or recording bond 
of. 

Constable see supra § 15. 

Sheriff see supra § 7. 

69. N Y —Dutton v. Kelsey, 2 Wend. 
615. 

70. Cal.—Hill v. New Amsterdam 
Casualty Co., 286 P. 1103, 105 Cal. 
App 156. 

La—Whitehurst v. Hickey, 3 Mart, 
N.S., 589, 15 Am.D. 167. 

71. Ky.—Leslie County v. Eversole, 
2 SW.2d 644, 222 Ky 793. 

72. N.C.—Jordan v. Pool, 27 N C 
105 

73. N.C—Grier v. Hill, 61 N.C. 572 
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bonds made before its passage, as well as those 
made after it. 74 

j. Bond Procured by Misrepresentation 

Sureties have been held not liable on the official bond 
of a sheriff or constable procured by false statements or 
misrepresentations of material fact. 

Sureties on an official bond of a sheriff or constable 
have been held not liable thereon where the bond 
was procured by false statements or misrepresenta¬ 
tions of material facts 75 On the other hand, it has 
also been held that the fact that the officer may 
have misrepresented the facts to the surety compa¬ 
ny in obtaining the bond is immaterial as to the 
rights of an execution creditor against the surety, 
the remedy for the surety being an action against 
the person who made the false representations. 76 

k. Acts or Instructions of Complaining Party 

Where an alleged default on the part of a sheriff or 
constable has been occasioned by the act or instructions 
of the party complaining thereof or his attorney, there 
can be no recovery therefor from the sureties on the 
official bond. 

Where an alleged default on the part of a sheriff 
or constable has been occasioned by the act o’f the 
party complaining thereof, there can be no recovery 
therefor from the sureties on the officer's official 
bond; 77 nor can a plaintiff m process set up as a 
breach of the officer’s bond acts done pursuant to 
his own instructions, 78 or the instructions 79 or ad¬ 
vice 80 of his attorney, provided the attorney repre¬ 
sented plaintiff in giving such instruction or ad¬ 
vice, 81 and provided the officer in fact relied there¬ 
on. 82 Similarly, where plaintiff or his attorney is 
informed by the officer of what he proposes to do, 
and acquiesces therein, he cannot set up what is 
done as a breach of the bond; 83 nor can one who 
has ratified what has been done in his behalf sub- 

74. N.C—Murray v. Jones, 29 N.C 
359. 

75. Ky—U. S. Fidelity, etc, Co v 
Stambaugh, 292 S W. 495, 219 Ky 
35. 

57 C.J. p 1017 note 5. 

76. N J —Bachmeier & Co v. Semel, 

163 A. 126, 10 N.JMisc 1172 

77. Ark.—Moore v. Rooks, 76 S.W 
548, 71 Ark 562. 

57 C J. p 1017 note 7. 

Effect of directions or interference of 
party or attorney on liability of of¬ 
ficer see supra § 54. 

78 . Ind—State v Hawkins, 81 Ind 
486 

57 C J. p 1017 note 8 

79. Ill—People v, Offerman, 84 Ill. 

App. 132 

Ind.—State v. Boyd, 63 Ind. 428. 


sequently hold the sureties liable for such acts. 84 
Where a sheriff gives his deputy binding instruc¬ 
tions as to what he shall do m connection with cer¬ 
tain matters, and the sheriff is subjected to liability 
because of the deputy following such directions, he 
cannot resort to the deputy’s bond for indemnity; 85 
but a deputy’s sureties cannot escape liability on the 
ground that his acts were pursuant to directions of 
the sheriff, where such directions were merely in 
the nature of information and advice, leaving the 
deputy at liberty to act according to his own judg¬ 
ment, and not binding instructions to be followed at 
all events, 86 nor is it a defense that the deputy’s 
acts were done by leave of the sheriff. 87 

1. Lien Arising from Bond 

Under statutes in some jurisdictions the execution of 
official bonds of sheriffs and constables creates a lien on 
the real estate of the officer and his sureties from the 
date of the bond or of its registry; and, where a judgment 
is obtained on the bond, there is a lien on all of the 
estate of the defendants from the time of the commence¬ 
ment of the action. 

In some jurisdictions, under the statutes relating 
to the official bonds of sheriffs and constables, the 
execution of such a bond creates a lien on the real 
estate of the officer and his sureties 88 from the date 
of the bond 89 or of its registry, 90 whether such 
property was owned at the time of the execution 
of the bond 91 or is subsequently acquired, 92 and, 
where a judgment is obtained on the bond against 
the officer and his sureties, there is a lien on all of 
the estate of defendants from the time of the com¬ 
mencement of the action. 93 Such a lien operates 
for the protection of private individuals who may 
be injured by the acts of the officer as well as the 
state 94 The lien does not expire with the officer’s 
term of office, 95 but continues until he obtains his 
his deputies, 4 and this rule applies even though 

89, Ky—Hall v. Commonwealth, su¬ 
pra 

90 . La—Succession of Gale, 30 La. 
Ann 351 

J. p 1023 note 23. 

Ky —Hall v. Commonwealth, 8 
Bush 378. 

92. Ky—Hall v Commonwealth, su¬ 
pra 

93. Ky—Hall v. Commonwealth, su¬ 
pra 

57 C J p 1023 note 26 

94. La—Succession of David, 14 La. 
Ann. 730—Fluker v. Bobo, 11 La. 
Ann 609. 

Persons protected by official bond in 
general see supra § 177. 

95. Ky —Hall v. Commonwealth, 8 
Bush 378. 

La—Fluker v. Bobo, 11 La Ann. 609. 


80. Ala—McClure v. Colclough, 5 
Ala. 65 

57 C J p 1017 note 10. 

81. Ala —Williams v Ragan, 45 So 

185, 153 Ala 397. 57 C 

82. Ala—Williams v. Ragan, supra 91. 

83. Del —Cake v. Cannon, 7 Del 427. 

84. US —Teague v Maddox, Mont, 

14 SCt 46, 150 US. 128, 37 LEd. 

1025. 

85. KT.—Tuttle v. Cook, 15 Wend 
274. 

86. N Y —Tuttle v. Cook, supra. 

87. NT—Thomas v. Hubbell, 18 
Barb 9, reversed on other grounds 

15 NY. 405, 69 Am.D. 619—Hart v. 
Brady, 3 N Y Super. 626. 

88. Ky —Hall v. Commonwealth, 8 
Bush 378 

57 C J p 1023 note 21. 
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which he is bound. 96 It has been held that the legal 
mortgage resulting from the registry of an official 
bond is extinguished by prescription, unless the bond 
is reinscribed within ten years from the date of 
registry; 97 but there is also authority, to the con¬ 
trary that the lien is unlimited both m duration and 
extent 98 

m. Effect of Action Brought against Officer 

The fact that a person injured by the official mis¬ 
conduct of a sheriff or constable has brought an action 
directly against the officer therefor does not bar another 
action on his official bond for the same cause. 

The fact that a person injured by the official mis¬ 
conduct or default of a sheriff or constable has 
brought an action directly against the officer there¬ 
for does not bar another action on his official bond 
for the same cause, whether the judgment m the ac¬ 
tion against the officer alone has been in favor of 
plaintiff" or defendant. 1 


§ 179 , - Acts of Deputies and Assistants 

One who is aggrieved by the official misconduct of a 
deputy sheriff may at his option sue either on the sher¬ 
iff's bond or on the deputy's bond; and the sureties on 
the sheriff's bond may be held liable to answer for the 
official defaults or misconduct of the deputies; but such 
sureties are not liable for acts of a deputy outside the 
scope of his powers and duties, and not done in the per¬ 
formance of an official act, or for acts for which the 
sheriff was not personally liable. 

One who is aggrieved by the official misconduct 
of a deputy sheriff may at his option sue either on 
the sheriff’s bond or on the deputy’s bond. 2 Where 
it is sought to hold the sureties on the sheriff’s bond 
for acts of the deputies as officials and as acts of the 
sheriff himself, the rule that for many purposes a 
sheriff and his deputies are regarded in the law as 
one officer applies, 3 and so the sureties on the official 
bond of a sheriff or constable are ordinarily liable 
to answer for the official defaults or misconduct of 
his deputies, 4 according to the authorities on the 


Termination of officer’s incumbency 
as affecting liability of sureties on 
bond see infra § ISO 

96. Ky—Hall v Commonwealth, 8 
Bush 378 

97. La—Succession of Gale, 30 La 
Ann 351 

98. Pa—Snyder v Commonwealth, 3 
Penr & W 286 

99. S C,—Treasurers of the State v. 
Bates, IS SCL 362. 

57 C J p 1024 note 33 
Unsatisfied judgment against sher¬ 
iff alone is no bar to a subsequent 
joint action on his bond against him¬ 
self and his sureties for the same de¬ 
fault.—Tieasurers of the State v. 
Bates, supra 

1. SC —State v. Goettie, 41 SCL 
126 

57 C.J p 1024 note 34 

2. Ga.—Aldridge v. Wooten, 24 SB 
2d 700, 68 GaApp. 887-—Copeland 
v Dunehoo, 138 SB 267, 36 Ga 
App 817 

3. U S.—State of Missouri ex rel 
and to Use of De Vault v Fidelity 
& Cas Co of New York, C C A.Mo , 
107 F 2d 343 

4 . US —State of Missouri ex rel 
and to Use of De Vault v Fidelity 
& Cas Co of New York, supra— 
Chambers v Anderson, CCA Tenn , 
58 F 2d 151—Bracken v. Cato, C.C. 
A Tex, 54 F.2d 457—Trammell v 
Fidelity & Cas Co. of New York, 
Dq.SC, 45 FSupp 366 

Ala.—Harwell v. 'M-orris, 51 So.2d 
511, 255 Ala 34-1—National Surety 
Co v. Boone, 151 So. v 447, 227 Ala. 
599. 

Ark—Whitlock v Wood, 101 S.W 2d 
950, 193 Ark 695, 110 ALR 955 
Cal.—Abbott v. Cooper, 23 F.2d 1027, j 
218 Cal. 425. 


Fla—Roberts v Dean, 187 So 571, 
133 Fla 47, 136 Fla 421 
Ga —Standard Sur & Cas Co of 
N Y v. Johnson, 41 S E 2d 576, 74 
GaApp 823—Hawkins v National 
Sur. Corp, 11 S E 2d 250, 63 Ga 
App 367—Richards v. American 
Surety Co. of New York, 171 S E 
924, 48 Ga App. 102 

Idaho —Helgeson v Powell, 34 P 2d 
957, 54 Idaho 667—Price v. Pace, 
296 P 189, 50 Idaho 353. 

Ky—West v. Nantz’ Adm’r, 101 S.W. 
2d 673, 267 Ky. 113 

La—Britt v Merritt, 53 So 2d 121, 
219 La 333—Davis v McDowell, 
App , 1 85 So 684 —Gray v. De Bret- 
ton, App, 184 So 390, affirmed 188 
So. 722, 192 La 628 

Miss—Hinton v. Sims, 158 So. 141, 
171 Miss 741, suggestion of error 
overruled 158 So 778, 171 Miss 
741 

N C —State ex rel Cain v. Corbett, 
69 SB 2d 20, 235 NC 33. 

Ohio.—Hanratty v. Godfrey, 184 N 
E 842, 44 Ohio App 360. 

Tex—iEtna Casualty & Surety Co 
v Clark, 150 SW2d 78, 136 Tex. 
238—Rich v Graybar Electric Co, 
84 S W.2d 708, 125 Tex. 470, 102 A. 
LR 171 

57 C J. p 1015 note 71. 

Acts done colore officii or virtute of¬ 
ficii 

(1) There is some authority to the 
effect that the surety of a sheriff is 
liable for the consequences of a 
wrongful act of a deputy only when 
such act is done by virtue of the dep- 

! uty’s office, as distinguished from 
an act done under color of office 
merely.—State v. National Surety Co., 
39 SW.2d 581, 162 Tenn 547. 

(2) Thus, sureties on official bond 
of sheriff are liable for the act of a 
deputy done by virtue of his office, 
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which means that the act must be 
done m an attempt to serve or exe¬ 
cute a process or under a statute giv¬ 
ing deputy the right to arrest with¬ 
out a warrant—State ex rel Blanch¬ 
ard v Fisher, Tenn, 245 S.W.2d 179 

(3) Other authority holds that the 
sheriff's surety is liable for wrong¬ 
ful acts done either colore officii or 
virtute officii by deputy.—Biehn v 
Banmck, 7 P 2d 567, 166 Wash 465 

(4) Fact that deputy imprisoned 
injured automobilist, arrested for 
public drunkenness, without commit¬ 
ment by magistrate, did not make 
deputy's custody illegal, even if im¬ 
prisonment were unlawful, as regards 
liability on sheriff’s official bond—- 
State v National Surety Co, 39 S.W. 
2d 581, 162 Tenn. 647. 

(5) Unlawful treatment by deputy 
of prisoner whom he has lawfully ar¬ 
rested, whereby prisoner is injured, 
is wrong done by virtue of office, au¬ 
thorizing recovery on sheriff's offi¬ 
cial bond—State v. National Surety 
Co, supra 

(6) Under statute providing that 
sheriffs and deputies shall be liable 
on their official bonds for the dam¬ 
age done by the unlawful or careless 
use of any pistol or revolver, wheth¬ 
er or not such bond is so conditioned, 
unlawful use of weapon by tax col¬ 
lecting deputy sheriff creates liabil¬ 
ity on bond regardless of virhother 
officer was acting colore officii.—Hat¬ 
field v. Hutton, 148 S.E. 2, 107 W.Va. 
230. 

Joint and several liability 

Where deputy sheriff unlawfully 
spirited arrested prisoner out of 
county of prisoner's residence and 
secreted prisoner in distant jail, sure¬ 
ties on official bond of sheriff were 
jointly and severally liable with 
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the deputies are deputies de facto, 5 to the same 
extent as the surety is liable for the official acts 
or omissions of the sheriff himself, 6 even though 
the county could not be held. 7 The surety on 
the sheriff’s bond is not liable, however, for acts 
of a deputy outside the scope of his powers or du¬ 
ties and not done m the performance of an official 
act, 8 or for damages for acts of the deputies for 
which the sheriff was not personally liable, 9 even 


though the bond expressly covers the acts of the 
sheriff’s deputies, 10 and a surety on the sheriffs 
bond is not liable for negligent or unlawful acts of 
deputy sheriffs while discharging their official duties 
unless such acts involved improper and unfaith¬ 
ful discharge of such duties 11 Rural policemen 
who are statutory officers appointed by the sheriff 
have been held not deputy sheriffs with respect to 
liability of the sheriff’s bond for their improper 


sheriff for unlawful trespass com¬ 
mitted by deputy.—Moody v Kimball, 
TexCiv.App, 173 SW2d 270. 
Pursuit across county line 

Fact that deputy constable In at¬ 
tempting to make arrest for misde¬ 
meanor pursued fleeing car across 
county line and there shot passenger 
therein did not relieve constable’s 
surety of liability—State ex rel. and 
to Use of Kaercher v. Roth, 43 S.W. 
2d 109, 330 Mo 105. 

Assault on prisoner 

Where deputy sheriffs struck pris¬ 
oner when there was no need for do¬ 
ing so, their conduct is a violation 
of an official duty for which the sure¬ 
ty of the sheriff is liable—Dufrene 
v. Rodrigue, La App, 38 So 2d 511 

Trespass and assault in executing 
writ 

Surety on official bond of constable 
is liable for acts of trespass and as¬ 
sault committed by deputies m exe¬ 
cuting writ of sequestration—Men¬ 
doza v Singer Sewing Mach. Co, 84 

5. W.2d 715, 125 Tex 639. 

6 . Ga.—Powell v Fidelity & Deposit 
Co of Maryland, 163 SE 239, 45 
Ga App. 88. 

57 C J p 1015 note 71 [c] 

De facto deputies in general see su¬ 
pra § 28. 

6. La—Gray v. De Bretton, 188 So. 
722, 192 La 628 

Extent of liability generally see in¬ 
fra § 181. 

7. Ohio.—Hanratty v. Godfrey, 184 
NE 842, 44 Ohio App 360. 

8. Fla.—Roberts v Dean, 187 So 
571, 133 Fla. 47, 136 Fla. 421 

Kan.—Hitsman v. Kennedy, 27 P.2d 
218, 138 Kan 564 

Ky—Commonwealth, for Use and 
Benefit of Coombs, v Vincent, 137 
SW2d 1091, 282 Ky. 95. 

La—Britt v. Merritt, 53 So,2d 121, 
219 La, 333—Robertson v. Palmer, 
App , 55 So 2d 68—Britt v Merritt, 
App, 35 So 2d 281—-Simoneaux v. 
Gonzales, App., 4 So 2d 85 
Tex—Sheppard v. Gill, Civ App, 58 
S.W,2d 168, affirmed 90 S.W.2d 563, 
126 Tex. 603. , 

57 C.J p 1015 note 72. 

Liability of sureties for unofficial 
1 $.cts,o£ officer see supra 5 178. 


Negligent operation of motor vehicle 

(1) Driving of sheriff's automobile 
by deputy sheriff is not sheriff's offi¬ 
cial act, so as to render surety on his 
bond liable for injuries resulting 
from deputy's negligence therein, un¬ 
less it directly involves discharge of 
official duty—Gray v De Bretton, 
App, 184 So 390, affirmed 188 So 
722, 192 La 628 

(2) Surety on official bond of sher¬ 
iff was not liable for injuries to per¬ 
son struck by motor vehicle as result 
of deputy sheriff’s alleged negligent 
operation of vehicle while conveying 
a prisoner to jail. 

La—Gray v De Bretton, 188 So 722, 

192 La. 628. 

Tex—^Eltna Casualty & Surety Co v 

Clark, 150 6 W 2d 78, 136 Tex. 238 

(3) The same rule has been applied 
where the injured person was struck 
by a vehicle driven by a deputy sher¬ 
iff while returning from serving sub¬ 
poenas m a criminal case, and the 
doctrine of respondeat superior is in 
no way involved in the determination 
—Nelson v Bartell, 103 P.2d 30, 4 
Wash 2d 174. 

Acts in furtherance of unlawful con¬ 
spiracy 

Where deputy sheriff and others 
conspired to get a wife to return to 
her husband by having deputy, who 
was commissioned in another parish, 
serve a false warrant for her arrest, 
and while carrying out the conspira¬ 
cy, one of the conspirators shot and 
killed a third person, surety on sher¬ 
iff’s bond was not liable to third per- 
son’s widow for his death, since dep¬ 
uty was not acting with official au¬ 
thority—Davis v McDowell, La. 
App, 185 So 634 

Arrest 

(1) The restraint of a person's lib¬ 
erty by a deputy sheriff to constitute 
an “arrest," so as to render surety 
liable for injuries inflicted on third 
person by deputy, must have been 
done for the actual or purported pur¬ 
pose of bringing restrained person 
before a court or otherwise securing 
the administration of the law.— 
State, for Use of Dew, v. Lighteap, 
,179 So. 880, 181 Miss 893- 

(2) Surety was not liable for inju¬ 
ries sustained when deputy allegedly 
shot plaintiff because be insisted on 
being present while deputy talked to 
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a third person, under evidence that 
deputy had no warrant for third per¬ 
son’s arrest, that no circumstances 
appeared permitting arrest without a 
warrant, and that deputy told plain¬ 
tiff that he did not have third person 
under arrest, since evidence showed 
as a matter of law that deputy was 
not acting under color of his office — 
State, for Use of Dew, v. Lighteap, 
supra. 

(3) Sureties on sheriff's oflflcial 
bond were only answerable for faith¬ 
ful performance of official duty, and 
were not liable for tort of deputies 
in making an arrest without a war¬ 
rant—Stephens v. Hinds, 194 S.W 2d 
483, 183 Tenn 652 

Tort unconnected with execution and 
return of process 

(1) A sheriff’s bond for due execu¬ 
tion and return of process and faith¬ 
ful execution of his oflSlce does not 
impose liability on surety for deputy 
sheriff’s negligent act unconnected 
with execution and return of process. 
—Davis v. Moore, 2 S E 2d 366, 215 
NC. 449 

(2) Accordingly, bond did not im¬ 
pose liability on surety for damages 
for injuries to a prisoner allegedly 
resulting from an assault on prisoner 
by deputy sheriff.—Hampton v. Wil¬ 
liams, 4 S E 2d 446, 216 N.C. 796 

Malicious prosecution 

The surety of the sheriff is not lia¬ 
ble for damages caused by a deputy’s 
malicious prosecution not authorized 
by the sheriff—Biehn v. Banmck, 7 
P 2d 567, 166 Wash 465. 

9. Cal—Lorah v. Biscailuz, 54 F.2d 
1125, 12 Cal App 2d 100. 

Liability of officer for acts or omis¬ 
sions of his deputies see supra § 
55. 

10. Cal—Lorah v Biscailuz, supra. 

Provision held mere surplusage 
Bond wherein surety had agreed to 
assume liability for acts of sheriff’s 
deputies was held executed without 
consideration as to such provision so 
that such provision of bond was mere 
surplusage—Lorah v Biscailuz, su¬ 
pra. 

11. La.—Gray v De Bretton, App, 
184 So 390, affirmed 188 So 722, 192 
La. 628. 
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acts 12 

Although there is authority holding the sureties 
of the sheriff liable for the act of the deputy re¬ 
sulting in wrongful death, 13 the surety is not liable 
where the wrongful act of the deputy resulting m 
death was not strictly an act of misfeasance in of¬ 
fice or wrongful performance of some official duty 
as deputy, 14 and, under a statute authorizing re¬ 
covery for wrongful death resulting from the omis¬ 
sion of an agent or servant, it has been held that 
the surety on the bond of a sheriff is not liable for 
damages for the wrongful act or omission of a 
deputy sheriff resulting in death, 15 unless the sher¬ 
iff and his bondsman were present and aided and 
abetted in the offense complained of. 15 

Assistants Sureties on the official bond of a 
sheriff or constable are not liable for defaults or 
misfeasances of subordinate assistants of the offi¬ 
cer, in the absence of any negligence m the selection 
or appointment of such assistants or of failure 
properly to supervise their acts. 17 


Acts of another sheriff . Sureties on the official 
bond of a sheriff are not liable for the wrongful 
acts of the sheriff of another county who arrested 
a person without a warrant pursuant to a request 
of their principal 18 

§ 180. - Duration of Liability 

The sureties on the official bond of a sheriff or con¬ 
stable are liable thereon for such defaults only as occur 
within the period or term covered by the bond, that is, 
for the period of time specified in the bond, unless lia¬ 
bility is sooner released or the sureties discharged. 

The sureties on the official bond of a sheriff or 
constable are liable thereon for such defaults only 
as occur within the period or term covered by the 
bond, 19 and, where a bond is conditioned only for 
a specified time, it cannot be enlarged to embrace 
a default occurring after that time on the ground 
that the law requires a bond for the whole term of 
office 20 A bond remains valid and effective, and 
liability thereon continues, for its full term or the 
full period of time by it specified unless such liability 
is sooner released or the sureties discharged. 21 


12. XJ S —Trammell v. Fidelity & 
Cas Co of New York, DCSC, 45 
FSupp 366 

13. Ga—Powell v. Fidelity & Depos¬ 
it Co of Maryland, 173 S E 196, 48 
GaApp. 529 

Ky—Johnson v Williams, 63 SW 
759, 111 Ky 289, 23 KyL 658, 54 
LRA. 220 

Miss—Hinton v Sims, 158 So 141, 
171 Miss 741, suggestion of error 
overruled 158 So 778, 171 Miss 
741. 

Tenn —State v National Surety Co , 
39 S W 2d 581, 162 Tenn. 547. 

57 C J p 1015 note 71. 

Act held colore officii 
Deputy sheriff’s shooting of de¬ 
ceased to prevent escape from arrest 
after raid on still was act colore 
officii as regards recovery on sheriff's 
bond.—Richards v. American Surety 
Co. of New York, 171 S E 924, 48 Ga 
App 102 

Violation of duty 
Where act of deputy violates offi¬ 
cial duty or where he unfaithfully or 
improperly performs an official act 
m order to accomplish a desired end, 
and death or imury results, the sure¬ 
ty on the sheriff’s bond is responsi¬ 
ble m damages therefor — Britt v 
Merritt, App , 45 So 2d 902, affirmed 
in part and reversed in part on other 
grounds 53 So 2d 121, 219 La 333. 

14. La—Simoneaux v. Gonzales, 
App., 4 So 2d 35—Davis v. McDow¬ 
ell, App , 185 So. 634. 

57 CJ. P 1015 note 72 

15. Ky—Casey v Fidelity & Cas 
Co. of New York, 128 S W 2d 939, 
278 Kv 426—Howard v Caudill, 15 
S.W2d 245, 228 Ky. 403. 


Reason for rale 

The right of action for wrongful 
death is purely statutory, being 
based on a statute in derogation of 
common law which will not be ex¬ 
tended by construction beyond the 
reasonable import of its language, 
and the doctrine of respondeat supe¬ 
rior does not apply to sheriff and dep¬ 
uty—Giles v. Parker, 159 So 826, 
230 Ala 119. 

16. Ky—Casey v Fidelity & Cas 
Co of New York, 128 S W 2d 939, 
278 Ky 426 

17. Ala—Langis v. Byrne, 131 So 
444, 222 Ala 183. 

18. Fla—Roberts v Dean, 187 So 
571, 133 Fla 47, 136 Fla 421 

Relationship held not that of agency 
Fla—Roberts v Dean, supra 
Invasion of right of privacy 

Action of sheriff in requesting 
sheriff of another county to arrest 
named person did not give rise to a 
cause of action against sheriff mak¬ 
ing such request or surety on his offi¬ 
cial bond for breach of bond predicat¬ 
ed on alleged invasion of right of pri¬ 
vacy of arrested person’s wife, al¬ 
though no warrant for such arrest 
had been issued at time request was 
made or at time of arrest, since sher¬ 
iff in making such request did not 
counsel any wrongful act and could 
not reasonably foresee that an illegal 
arrest would in fact be made—Walk¬ 
er v Whittle, 64 iS E 2d 87, 83 GaApp 
445. 

19. Ala—Cuthbert v. Higgins, 21 
Ala 349. 

NC.—Keck v Coble, 13 NO. 489 
Release or discharge of sureties see 
infra § 182 


Withdrawal of sureties see infra 5 
182 

Commencement of liability 
Where bond of deputy sheriff was 
conditioned on faithful performance 
of duty honestly to account for all 
money that might come into his 
hands m his official capacity “during 
the term,” the quoted phrase referred 
to the words immediately preceding 
it, and was not intended to fix the 
time when the deputy was required 
to account for the funds—Zurbuck- 
en v. Glens Falls Indemnity Co., 149 
P 2d 617, 158 Kan. 599. 

20. N C—Prince v McNeill, 77 N.C 
398 

Liability as limited by terms of bond 
m general see supra § 178. 

21. Ky.—Cotton v. Walton-Verona 
Independent Graded School Dist» 
174 S W2d 712, 295 Ky. 478 

57 CJ p 1018 note 21. 

Bond given at beginning of term 

(1) A bond given by a sheriff at 
the beginning of his term covers the 
whole term, and any bond subse¬ 
quently given is merely additional 
security—Cotton v. Walton-Verona 
Independent Graded School Dist, 174 
SW.2d 712, 295 Ky. 478—57 CJ. p 
1018 note 21 [a] 

(2) The provisions of amendatory 
statute that sureties on sheriff’s bond 
shall be liable only for sheriff's de¬ 
falcations during year in which bond 
is executed and only if notice of 
sheriff's unlawful act or default is 
given sureties within following year 
are unconstitutional with respect to 
sheriff’s prior bonds covering his en¬ 
tire term under law In effect at time 
of their execution—Cotton v. Wal- 
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Where the condition of the bond does not specify 
the period covered by the bond, recourse may be had 
to a recital of the bond which states the officer's 
term of office in order to show the intention of the 
parties that the bond was to cover the stated term of 
office 22 

Effect of termination of officer’s incumbency As 
a general rule, the sureties on the official bond of 
a sheriff or constable are not liable for his acts 
or defaults after he has gone out of office 23 So, 
where an officer goes out of office before commenc¬ 
ing to execute process and before the return day 
thereof, his sureties cannot be held liable for his 
failure to execute or return it, 24 or for any of 
his acts with relation to the execution of such proc¬ 
ess after he has gone out of office; 25 and the sure¬ 
ty is not liable for failure of the officer to make 
the return where the officer was not required to 
make the return before the return day and he re¬ 
signed from his office before that day. 26 Where, 
however, an officer has commenced the execution of 
process while m office, and it is his right or duty 
to complete the execution thereof after his t^rm 
expires, his sureties are liable for his defaults with 
respect thereto, although such defaults do not occur 
until after he has gone out of office. 27 Where 
an officer has received money by virtue of his of¬ 
fice, the expiration of 'his term does not release 
his sureties from liability therefor; 28 and, in gen¬ 
eral, where the officer has been guilty of official de¬ 
fault or misfeasances while in office, his sureties re¬ 
main liable therefor notwithstanding the termina¬ 
tion of his incumbency, 29 even though no action 
is commenced while he is m office 30 The sureties 
of an officer are also liable for money properly paid 
to him as such officer after he is out of office; 31 
but they are not liable for his failure to pay over 


money voluntarily paid to him, or collected or re¬ 
ceived by him without authority, after the expiration 
of his term 32 Where a constable forfeits his office 
by removing from the town or county in respect of 
which he was elected or appointed, but continues to 
act as constable, the sureties on his bond are still 
liable for his acts as for those of a de facto officer. 33 

Holding over by officer . Where an officer's offi¬ 
cial bond is conditioned for the discharge of his 
duties until a successor shall be elected and qualified, 
the liability of his sureties continues until that 
event, 34 and it has been held that, where such offi¬ 
cer is reelected and enters on his new term with¬ 
out giving a new bond, he may, with respect to the 
sureties on his old bond, be regarded as holding over 
so that they remain liable for his acts or defaults, 35 
although on this point there is also authority to the 
contrary. 36 Where, however, the bond of an offi¬ 
cer covers merely his term of office, and it is lim¬ 
ited by statute, his sureties are not responsible for 
his defaults with respect to process coming into his 
hands after the expiration of his term and while 
he is acting merely de facto 37 

Deputy serving through successive terms . It has 
been held that, where a deputy sheriff or consta¬ 
ble continues to be such without interruption dur¬ 
ing successive terms of office of his principal, an 
official bond given by such deputy does not expire 
on the expiration of the principal’s term but con¬ 
tinues as security for defaults occurring in a sub¬ 
sequent term, 38 but there is also authority for the 
view, that, where an officer takes a bond from his 
deputy to indemnify him during his continuance in 
office, such bond refers only to the term of the prin¬ 
cipal’s office then current, and cannot be held to 
embrace defaults which occur during a succeeding 


ton-Verona Independent Graded 
School Dist, supra 

22. N.Y—McCollom v, ^B3tna Cas & 
Sur Co, 20 NYS.2d 287, 260 App 
Div X. 

23. Ark —State v. Atkmson, 13 S W 
415, 53 Ark 98 

57 C J p 1018 note 23 
Where officer serves successive terms 
see supra § 178. 

24# N.C—Jttmgold v. McGowan, 34 
NC. 44 

67 C J. p 1018 note 24. 

25. N C —Ringold v. McGowan, su¬ 
pra. 

57 C J. p 1018 note 25. 

26. Miss —W T. Rawleigh Co. v 
Hester, 200 So. 250, 190 Miss. 329. 

Reason for rale 

The duty imposed on the officer hy 
the statute was not violated while 


he remained in office—W T. Raw¬ 
leigh. Co v Hester, supra 

27. Ala—Dixon v. Caskey, 18 Ala 
97. 

57 C J p 1018 note 27 

Right or duty of retiring officer to 
complete execution of process see 
supra § 50. 

28. Ala—Pearce v Hall, 21 So 250, 
113 Ala 245 

57 CJ p 1018 note 28. 

29. Ga—Wyche v Mynck, 14 Ga 
584 

Time to sue on official bond, and lim¬ 
itations see infra § 200. 

30. Ga—Wyche v. Mynck, supra. 

31. Ill.—Elkm v. People, 4 Ill. 207, 
36 Am D. 541. 

Wash—King County v. Stringer, 227 
P. 17, 130 Wash 287. 
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32. Ga.—McDonald v. Bradshaw, 2 
Ga 248, 46 AmD 385. 

57 CJ P 1018 note 32. 

33. Ind.—'Case v State, 69 Ind. 46. 

34. Ind.—Akers v State, 8 Ind 484 
Va—Commonwealth v. Drewry, 15 

Gratt 1, 56 Va 1. 

Holding over by* 

Constable see supra § 16. 

Sheriff see supra § 8 

35. Ind —Butler v. State, 20 Ind. 
169 

36. Ohio —State v. Crooks, 7 Ohio 
Pt. II, 221 

Va—Monteith v. Commonwealth, 15 
Gratt. 172, 56 Va. 172. 

37. Ala.—Cuthbert v. Huggins, 21 
Ala 349 

38. N.Y—Hughes v. Smith, 5 Johns*. 
168. 
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term. 39 Although the death of the sheriff would 
ordinarily terminate the liability of the surety on the 
bond of the deceased’s deputy which was condi¬ 
tioned for a term of years, 40 where the deputy 
continued uninterruptedly to serve as such, under 
appointment by the successor of the deceased sher¬ 
iff, the surety could, for a valuable consideration, 
waive the termination of its liability, so as to per¬ 
mit the bond to continue according to its terms 41 

I Legislative extension of officer's term. When the 
term of office of a sheriff or constable is extended 
by an act of the legislature, he becomes his own 
successor, and the liability of his bondsmen con¬ 
tinues until he qualifies as such or is displaced by 
a successor. 42 

Failure to renew bond. Where a sheriff or con¬ 
stable required by law to renew his official bond at 
periodic intervals fails to effect such renewal, but 
continues m office and remains such officer de facto, 
the sureties on his original bond have been held 
liable for any subsequent breach of his official 
duty. 43 Where the failure to renew the bond ipso 
facto vacates or forfeits the office, the sureties on 
the original bond are not liable for any defaults oc¬ 
curring after the occurrence of the vacancy. 44 

Death of officer . Where an action is pending 
against an officer and his sureties at the time of his 
death, it survives as against the sureties, 45 but, 


where at the time of the death of an officer he is 
in no default for which his sureties are liable, sub¬ 
sequent events cannot subject them to any liability 
on the bond. 46 

§ 181. - Extent of Liability 

The extent of the liability of a surety on the bond 
of a sheriff or constable is to be ascertained from the 
terms of the bond strictly and reasonably construed; 
and a surety is not to be held liable beyond the clear 
scope and purpose of his undertaking. 

The extent of the liability of a surety on the bond 
of a sheriff or constable is to be ascertained from 
the terms of the bond, 47 strictly construed so as not 
to extend the liability by implication beyond its 
terms, 48 but also reasonably construed so as not to 
defeat the purpose of requiring sureties for the pro¬ 
tection of the public against official misconduct, 49 
and a surety is not to be held liable beyond the 
clear scope and purpose of his undertaking. 50 The 
statutes relating to sheriffs’ bonds and official bonds 
generally have been held not to permit forfeiture of 
a sheriff’s bond in its entirety without reference 
to any definite pleaded or proved amount of defal¬ 
cation or fraudulent overcharge by, or damage for 
misconduct of, the principal. 51 Where an officer has 
paid over amounts collected as taxes, directing them 
to be applied to the taxes of a particular year, to 
which they are properly applicable, his sureties for 
that year are entitled to credit for the full amounts 


39. NC—Thomas v Sumraey, 46 N 
C 554 

57 C J. p 1019 note 41. 

40. Ala—McMullen v. Daniel, 155 
So 687, 229 Ala 194. 

41. Ala—McMullen v Daniel, supra 
Collecting- premium on bond after re- 

appointment 

Surety, whose general agent ren¬ 
dered bill for and collected premium 
on deputy sheriff's bond after prin¬ 
cipal's reappointment by deceased 
sheriff's successor, validated and con¬ 
tinued bond, so as to authorize re¬ 
covery from surety for malicious 
prosecution by principal executing 
search warrant after sheriff’s death 
—McMullen v. Daniel, supra 

42. Mo —State v. Kurtzeborn, 9 Mo 
App 245 

43. Mich—Dunphy v. Whipple, 25 
Mich 10 

57 C.J p 1019 note 44 
Duty to renew bond in general see 
supra § 7. 

In Virginia 

(1) There is authority supporting 
the rule of the text.—Coplin v Mc- 
Calley, 1 Leigh 280, 28 Va 280, 19 
Am D. 748 

(2) The contrary has also been 
held.— Commonwealth v Fairfax, 4 
Hen & M. 208, 14 Va. 208. 


44. Miss—Bennett v. State, 58 Miss 
556. 

45. Ala—Camp v Watt, 14 Ala 616 

46. Ala—Clark v. Lamb, 76 Ala 406 
57 C J. p 1019 note 49. 

47. Iowa^S tate ex rel. Switzer v 
overturn', 33 NW2d 405, 239 Iowa 
1039, 4 ALK 2d 1343. 

57 C J. p 1019 note 51 
Liability for particular defaults see 
infra §§ 183-189. 

Terms of bond as limiting liability 
thereon m general see supra § 178 

48. SC—Wieters v. May, 50 SE 
547, 71 S C 9. 

Costs of unsuccessful suit 
Where sheriff redelivered attached 
property without taking statutory 
forthcoming bond, sheriff and sure¬ 
ty were not liable for expenses of 
plaintiff m attachment, consisting of 
attorney's fees and costs, in unsuc¬ 
cessful suit on bond taken by sheriff 
—Campbell v. Tucker, 154 So. 821, 23 
Ala.App. 100, certiorari denied 154 
So 825, 228 Ala. 658. 

49. S.C.—Wieters v. May, 50 S.E 
547, 71 S C, 9 

50. Ill —Casper v. People, 6 Ill App 
28. 

Iowa—State ex rel. Switzer v. Over- 
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'turff, 33 NW2d 405, 239 Iowa 1039, 

4 A LB 2d 1343. 

51. Iowa—State ex rel. Switzer ▼. 

Overturff, supra. 

Beasons for rule 

(1) Bond is for purpose of indem¬ 
nifying obligee or any person suf¬ 
fering injury or loss because of offi¬ 
cial malfeasance, misfeasance, or 
nonfeasance —State ex rel, Switzer 
v. Overturff, supra. 

(2) The statutes fixing minimum 
amount as penalty of sheriff's bond, 
but permitting county boards of su¬ 
pervisors to fix larger amounts with¬ 
out limit, do not authorize such 
boards to fix penalties for official 
wrongdoing, but merely permit them 
to fix larger indemnities in counties 
wherein larger amounts seem neces¬ 
sary or desirable because of size 
of other circumstance.—State ex rel* 
Switzer v. Overturff, supra. 

(3) The term “penalty" moans any 
extraordinary legal liability of 
wrongdoer to person wronged, not 
limited to damages, and may merely 
connote security for damage actually 
caused by breach, with recovery lim¬ 
ited to compensatory amount, unless 
stipulated or liquidated damages are 
clearly intended ■—State ex rel, Swit¬ 
zer v. Overturff, supra. 
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on their liability for the taxes of such year, 52 and 
the officer’s sureties are entitled to credit for an 
amount due to such officer, 53 as where warrants 
have been issued by the county and are unpaid, 54 
provided they produce and surrender such war¬ 
rants or show that the officer is still the holder 
thereof; 55 but, where judgment has been entered 
against an officer and his sureties on his bond, the 
sureties are not to be credited with payments made 
by the officer, or obtained by process out of his 
property, on account of the official debt or default 
for which the judgment was obtained, 56 and they 
remain liable for his defalcations, to the extent of 
their aliquot parts of the penalty, after all his means 
are exhausted 57 Where a fine or penalty imposed 
on an officer for an official default is paid by his 
sureties, m any subsequent proceeding against them 
founded on the same default they are entitled to a 
credit on the amount for which they are liable to 
the extent of the fine or penalty so paid. 58 Where 
additional sureties are given on an officer’s bond, 
in place of those who have died, removed, or be¬ 
come insolvent, all the sureties are liable to the offi¬ 
cer’s creditors for their aliquot proportions of the 
penalty, according to the number in the original 
bond. 59 Sureties are not entitled to any credit, on 


the amount for which they.are liable to a creditor of 
the officer, for payments made to extinguish inter¬ 
est on the creditor’s demand during the pendency 
of the suit to determine their liability, or for costs 
of such suit paid by them. 66 

Extent of liability as affected by penal sum named 
m bond. While the penalty named m the offi¬ 
cial bond cannot be treated as liquidated damages 
for the officer’s breach of the conditions there¬ 
of, 61 in general, the liability of the sureties on the 
official bond of a sheriff or constable is limited to 
the penal sum named therein 62 or to the minimum 
penal sum required by statute where that sum is 
greater than the sum named in the bond, 63 and a re¬ 
covery for the full amount of the bond prevents a 
recovery from the sureties for any other defaults, 64 
even though actions therefor are then pending. 65 
The recovery of interest on the amount for which 
the officer’s misconduct or default has rendered the 
sureties liable is not, however, precluded by the 
fact that the addition thereof raises their liability 
to an amount exceeding the penal sum of the bond. 66 

Liability for fine or penalty. Sureties on the 
official bond of a sheriff or constable are not liable 
for a statutory penalty or fine for which the offi- 


52. WVa —State v. Wade, 15 W.Va. 
524 

Application, of payments 
Where the same person was sheriff 
in 1871 and in 1872, with different 
sureties on his bonds, and a balance 
due from him m 1871 was carried 
over into his settlement for the levy 
of 1872, and between the two settle¬ 
ments he paid over more than the 
amount of this balance, it was held 
that, m the absence of any appro¬ 
priation for payment, it should be 
applied, as between the sureties, to 
the prior indebtedness of 1871, where 
it did not appear that any part of 
it was paid from taxes collected in 
1872 —Helm v. Commonwealth, 79 Ky 
67, 1 Ky L. 355. 

<53. Idaho—Bingham County v Fi¬ 
delity, etc, Co, 88 P. 829, 13 Idaho 
34. 

Action by sheriff against sureties of 
deputy 

Where deputy sheriff admitted that 
he had not remitted to sheriff a cer¬ 
tain amount of taxes collected by 
him in a specified year, but also es¬ 
tablished that he was entitled to 
certain unpaid commissions on taxes 
collected, sheriff was entitled to re¬ 
cover difference between taxes with¬ 
held by deputy and commissions 
earned by deputy from deputy and 
surety on his bond—Daniel v. Stand¬ 
ard Accident Ins. Co., 192 S W.2d 483, 
3,01 Ky. 536. 

54. Idaho.—Bingham (County : v. Fi¬ 


delity, etc, Co, 88 P. 829, 13 Ida¬ 
ho 34. 

55. Idaho—Bingham County v Fi¬ 
delity, etc, Co., 88 CP. 829, 13 Idaho 
34 

56. S C.—State Treasurers v. Har¬ 
ris, 18 SCL, 621 

57. S.C—State Treasurers v. Harris, 
supra 

58. Va—Grandstaff v. Ridgely, 30 
Gratt 1, 71 Va. 1. 

59. S C.—State Treasurers v. Har¬ 
ris, 19 SCL. 282, distinguishing 
Harris v Ferguson, 18 S C.L. 397 

60. S.C—McKenna v. Secrest, 23 S 
CEq. 160 

61. Iowa—State ex rel Switzer v. 
Overturff, 33 N.W 2d 405, 239 Iowa 
1039, 4 ALR2d 1343. 

62. Idaho—Lorang v. Hays, 209 P. 
2d 733, 69 Idaho 440. 

Miss—Maryland Cas. Co, v. Eaves, 
196 So 513, 188 Miss 872. 

S.C—Corpus Juris quoted in Brown 
v. National Surety Corporation, 36 
S E 2d 588, 589, 207 S.C. 472. 

57 C J. p 1020 note 65. 

Continuing bond 

Bond conditioned on faithful dis¬ 
charge of duties of deputy sheriff 
and stating m recital that deputy 
was appointed for term from March 
1, 1936, to Dec 31, 1937, was a con¬ 
tinuing bond imposing maximum lia¬ 
bility of face amount of bond for the 
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whole term of office, and was not a 
bond for one year with a cumulative 
liability created on renewal so as to 
render surety liable for deputy’s em¬ 
bezzlement in excess of face amount 
of bond, where amount embezzled 
during first year and during remain¬ 
ing ten months of term of office was, 
in each period, less than face amount. 
—McCollom v. JEtna Cas. & Sur Co, 
20 N Y.S 2d 287, 260 App Div 1. 

63. Tex.—Grimes v. Bosque County, 
Civ App, 240 SW,2d 611, error re¬ 
fused no reversible error. 

Season for rule 

Although sheriff made official bond 
in amount of three thousand dollars, 
statute providing that sheriff’s bond 
shall not be less than five thousand 
dollars would be part of bonding con¬ 
tract—Grimes v. Bosque County, su¬ 
pra. 

64. SC —Corpus Juris quoted in 
Brown v. National Surety Corpora¬ 
tion, 36 SB 2d 588, 589, 207 S.C. 
472. 

57 C.J p 1020 note 66. 

65. S.C — Corpus Juris quoted In 

Browh v. National Surety Corpora¬ 
tion, 36 S E 2d 588, 589, 207 S.C. 
472 

57 C.J. p 1020 note 67. 

66. Mont—Maddox v. Rader, 22 P. 
386, 9 Mont. 126, reversed on other 
grounds 14 SCt. 46, 150 U.S 128, 
37 L Ed. 1025. 
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cer lias become liable or which has been imposed 
on him for an official default, 67 except where such 
liability is imposed on them by statute 68 Where 
the sureties are so made liable therefor, however, 
their liability is not affected by the fact that the 
complaining party has suffered no loss or damage 
from the default in respect of which the penalty has 
been imposed. 69 

§ 182. - Discharge, Release, or With¬ 

drawal of Sureties 

General rules relating to the release and discharge of 
sureties have been applied to sureties on the official 
bond of a sheriff or constable, and, accordingly, under 
the circumstances of the particular case, it has been 
held that such sureties may or may not be discharged or 
released by acts of the court, governor, legislature, or 
the plaintiff, by giving new or additional bond, by altera¬ 
tion of the bond, by forfeiture of office, or by withdrawal 
of the sureties. 

The rules relating to the release and discharge 
of sureties generally, which are discussed in Princi¬ 
pal and Surety §§ 115-244, have been applied to 
sureties on the official bond of a sheriff or consta¬ 
ble. 70 Sureties of an officer who, being insolvent 
and liable for defaults of his deputy, has delivered 
to them the official bond of his deputy have no au¬ 
thority to discharge the bond or the sureties there¬ 
on, but only to resort thereto as far as may be nec¬ 
essary for their own indemnity 71 

Release or discharge by cou?t . A court by which 
the official bond of a sheriff or constable has been 
approved, or the justices thereof, have no author¬ 
ity to discharge the obligation of the sureties there¬ 
on by authorizing or permitting the substitution of 
another bond, 72 except where authority so to do is 


given by statute. 78 Where such a statute exists, an 
application for such a discharge must be made on 
notice to the officer, 74 stating why the discharge is 
asked; 75 and, where the officer denies the matters 
assigned as cause for seeking the release, such mat¬ 
ters must be proved on the trial or hearing. 76 When 
the principal fails to execute a new bond, the sure¬ 
ty cannot be relieved of liability unless and until the 
court makes such orders as will protect the trust 
or estate which has been confided to the fiduciary 
or officer. 77 Under a statute allowing the dis¬ 
charge of the sureties “for good cause,” any rea¬ 
sonable cause, whether it relates to the surety or 
to the officer alone, or to both, may be deemed suf¬ 
ficient; 78 and the court judging of the cause must 
be allowed a considerable discretion, 79 and its con¬ 
clusion as to the sufficiency of the cause will not 
be disturbed by a higher court unless for a palpable 
mistake of judgment. 80 

Action of governor. Under a statute providing 
that the governor may erase and annul all bonds 
and all mortgages furnished by any public officer, 
the cancellation by the governor of the official bond 
of a sheriff or constable and the erasure of the 
mortgage discharge the sureties from liability on 
such bond. 81 Where an officer is released by proc¬ 
lamation of the governor, acting under statutory 
authority, from liability for state funds deposited 
in a bank which subsequently failed, his sureties are 
discharged from liability for such funds. 82 

Legislative release . Where a judgment has been 
rendered m favor of the state on a sheriffs bond 
for the amount thereof, and an assessment of dam¬ 
ages for the breaches assigned has been made, an 


67. S C.—Posey v. Ramey, 36 S'CL 

20 . 

57 C J p 1020 note 71 
Exemplary or punitive damages not 
recoverable generally see infra § 
207. 

Fines, penalties, and amercement of 
officers see supra §§ 173-176. 

68. S C —Posey v Ramey, supra 
S7 C J. p 1020 note 72 

State bonding fund may be held li¬ 
able with sheriff in amercement pro¬ 
ceeding to same extent as private 
or corporate surety—Farmers" State 
Bank of Van Hook v. Crandell, 236 
NW 264, BOND. 619. 

69. Ark.—Wilson v. Young, 25 SW. 
870, 68 Ark. 693 

57 C.J p 1021 note 73. 

Liability of officer for penalty as af¬ 
fected by absence of injury see su¬ 
pra & 175 

70. Pa.—Commonwealth ex rel. and 
to Use of Allegheny County v. De 


Luca, 200 A. 712, 131 Pa Super 
451 

57 C J p 1021 note 76. 

Sentence of principal on criminal 
charge 

Where constable had violated obli¬ 
gation of statutory bond for faithful 
discharge of duties of his office by 
obtaining money from county by 
false pretenses, constable's sentence 
on criminal charge based on such act 
did not relieve surety of liability on 
bond —Commonwealth ex rel. and to 
Use of Allegheny County v De Luca, 
supra. 

71. Me—Adams v. Gould, 8 Me. 438 

72. Ga.—Towns v. Stephens, 9 Ga 
589. 

73. Ala—Bruner v. Bryan, 50 Ala 
522 

Tenn.—McGhee v. Anderson, 11 

Humphr 595. 

57 C J p 1021 note 80. 

74. Ky—Lemon v. Peck, 13 B.Mon 
393. 
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75. Ky.—-Lemon v. Peck, supra. 

76. Ky.—-Lemon v. Peck, supra 

77. Ky—Fidelity & Deposit Co of 
Maryland v Logan, 36 S.W.2d 10, 
237 Ky 565 

Mandate of appellate court 

Sheriff’s surety was hold entitled 
under statute to be released from fu¬ 
ture liability as of date of mandate 
from appellate court, rather than 
date of lower court’s erroneous order 
denying motion for release—Fidelity 
<& Deposit Co of Maryland v. Logan, 
supra. 

78. Ky.—Lemon v. Peck, 13 B Mon, 
393. 

79. Ky.—Lemon v. Peck, supra. 

80. Ky—Lemon v. (Peck, supra. 

81. La—Lockwood v. Penn, 22 La 
Ann. 29. 

82. Ark—State v. Davis, 10 S.W.2dl 
513, 178 Ark. 153. 
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act of the legislature releasing, on specified con¬ 
ditions, defendant’s liability on the judgment has 
been held to be construable as a release only of the 
judgment so fixed and determined, and not of any 
liability thereafter to be established. 83 

Change in law. The mere enactment of a new 
law or a change in existing law with respect to 
sheriffs and constables, or their office, after the 
execution of an official bond of such an officer does 
not discharge or release the sureties on such bond 
where no change is made which operates to their 
prejudice. 84 It has been held that, where the 
change increases the risk of the sureties, it operates 
to release them, 85 but there is also authority, to 
the contrary, that the sureties are not discharg¬ 
ed by such a change 86 

Acts or instructions of plaintiff. The sureties on 
the official bond of a sheriff or constable are dis¬ 
charged from liability for the acts or defaults of 
the officer in connection with the execution of proc¬ 
ess by the voluntary dismissal by plaintiff of the 
suit in which such process issued, 87 even though 
the motion to dismiss is made because of the offi¬ 
cer’s irregularities. 88 Where an execution plain¬ 
tiff authorizes an officer who has collected money on 
the writ to retain it in his possession, the sure¬ 
ties are discharged from liability for its proper 
payment; 89 but permission given by a clerk of 
court to an officer to postpone the payment over of 
the clerk’s fees collected on execution as part of 
the costs has been held not to discharge the officer’s 
sureties. 90 An officer’s sureties are not released 
from liability by the consent of plaintiff to the dis¬ 
charge of a prisoner m the officer’s custody, on 
giving security, where it appears that such con¬ 
sent was given m reliance on the officer’s liability 91 
The negligence of a county board m not investigat¬ 
ing an officer’s accounts and ascertaining the amount 
of his earnings does not relieve the sureties on his 

S3. Ill—People v. Compiler, 14 Ill 
447 

84. Ill —People v. Leet, 13 Ill. 261 
57 C.J p 1022 note 98 

85. La —Roman v Peters, 2 Rob 
479, 38 AmD 222. 

Mich—White v East Saginaw, 6 N 
W 86, 43 Mich 667. 

Liability of sureties for officer’s de¬ 
faults m performance of duties im¬ 
posed after execution of bond see 
supra § 178 

86. N.Y—New York v. Ryan, 4 
TranscrA. 363, 35 How.Pr. 408. 

57 C.J. p 1022 note 1 

87. Ga.—Richmond County v. Barr, 

Ludl 32. 

38 . Ga — Richmond County v. Barr, 
supra. 


bond of liability for money erroneously paid to such 
officer by the county for a supposed deficit in his 
compensation where such deficit was made to appear 
by his failure to report to the board all the earn¬ 
ings of -his office. 92 Where a bond is joint and 
several, the sureties are not discharged by striking 
the officer as a party defendant m a suit on the 
bond, or dismissing the suit as to him. 93 

Discharge by giving new bond Unless otherwise 
provided by statute, the giving of a new official bond 
by a sheriff or constable does not release or dis¬ 
charge the sureties on an earlier bond, and the new 
bond is merely cumulative or additional security. 94 
Under a statute providing for the discharge of sure¬ 
ties on official bonds after the giving of a new bond 
as therein provided for, the sureties on an officer’s 
official bond are not released by the erasure of 
their names and the substitution of the names of 
others by direction of the county board of super¬ 
visors 95 

Giving additional bond not required by statute . 
The fact that a sheriff or constable gives a voluntary 
bond in addition to the official bond required by stat¬ 
ute does not release the sureties on the official 
bond, 96 even with respect to the particular defaults 
to which the additional bond relates 97 

Alteration of the bond by the county judges by 
reducing the amount of the penalty therein renders 
the bond void as to sureties who executed it prior 
to its alteration. 98 

Forfeiture of office. The sureties on an official 
bond of a sheriff or constable are fiot relieved from 
liability for the officer’s failure to pay over money 
collected by him by the fact that he has forfeited his 
office. 99 

Withdrawal of sureties. In the absence of stat¬ 
ute otherwise providing, a surety on the official 
bond of a deputy sheriff or constable cannot dis- 

Mo—Sheeley v Wiggs, 32 Mo 398 
Liability on voluntary bond see supra 
§ 178. 

97. Miss—State v. Matthews, 57 
Miss. 1. 

57 C.J p 1022 note 95. 

98. Mich —People v. Brown, 2 
Dougl 9, 12. 

Reason for rule 

"This was certainly a material al¬ 
teration of it, and it cannot be said 
that a bond with a condition in the 
penalty of $20,000 is the same with a 
bond m the penalty of $25,000. The 
alteration made it another and a 
different bond.”—People v. Brown, 
supra. 

99. Mo—State v. Muir, 20 Mo. 303 


89. Tenn—Wells v. Gant, 4 Yerg 
491 

90. Tenn —McNairy v. Marshall, 7 
Huraphr 229. 

91. S C —Treasurers v McDowell, 19 
SCL 184, 26 AmD. 166 

92. Ill.—People v. Foster, 23 N.E, 
615, 133 Ill. 496 

93. Ga —Cone v. American Surety 
Co, 116 SE 648, 29 Ga App. 676 

94. Ky—Cotton v Walton-Verona 
Independent Graded School Dist, 
174 S W 2d 712, 295 Ky. 478. 

57 C J. p 1022 note 91. 

95. Miss—State v. Matthews, 57 
Miss. 1. 

96. Miss.—State v Matthews, supra. 
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charge himself from liability on his bond by giving 
notice to the officer that he will no longer be bound 
for the deputy, 1 or by giving notice to the officer of 
the deputy’s unfitness for office and requesting his 
removal. 2 - Where, however, provision is made 
therefor by statute, a surety may, on the breach 
of the bond by the sheriff or constable, seek re¬ 
lease from future liability 3 by serving on the prop¬ 
er officer whose duty it is to approve the bond a 
written notice that he desires to be relieved from his 
suretyship, 4 and presenting, with his demand for re¬ 
lease, the grounds on which he bases that demand, 5 
and the surety of a deputy may withdraw as such 
by serving on the officer a notice that he will not 
be further bound, 6 although such a notice does not 
operate to discharge the surety until a reasonable 
time has elapsed, sufficient to enable the officer to 
give notice to the deputy and the other sureties and 
to permit a new bond to be given. 7 Where the 
procedure for withdrawal is properly pursued by all 
the parties if more than one, and a new bond is 
given and accepted, the sureties on the old bond are 


discharged from further liability. 8 
§ 183. Matters Giving Rise to Liability 

Sureties on the official bond of a sheriff or constable 
are answerable for any official misconduct or neglect on 
his part which proximately causes injury or damage 
to another; but, where the officer has acted in accordance 
with the law, his sureties cannot be held liable in dam¬ 
ages. 

The general rule is that the sureties on the offi¬ 
cial bond of a sheriff or constable are answerable 
for any official misconduct or neglect on his part 
which causes injury or damage to another, 9 pro¬ 
vided such misconduct or neglect is the proximate 
cause of such injury or damage. 10 No liability can 
be founded on a failure or refusal of an officer to 
do an act not required of him by law. 11 So, where 
the officer has acted m accordance with the law, 
his sureties cannot be held liable m damages, 12 
and, where there is no theory on which the officer 
could be held liable for a particular act or omis¬ 
sion, his sureties are not liable therefor. 13 


1. Ala.—McGehee v. Gewm, 25 Ala 
176. 

N T —Barnard v. Darling, 11 Wend 
28 

2. Mass—Crane v. Newell, 2 Pick 
612, 13 Am D 461. 

3. S.C—Spivey v. Fidelity & Depos¬ 
it Co of Maryland, 160 S.E. 275, 
162 S.C. 146. 

4. SC —Spivey v. Fidelity & Deposit 
Co of Maryland, supra 

5. S.C—Spivey v. Fidelity & Deposit 
Co. of Maryland, supra 

6. NY —Reilly v. Dodge, 29 N.E. 
1011, 131 N.Y 153. 

57 C J. p 1023 note 14 

7. N Y.—Reilly v Dodge, supra. 

67 C J p 1023 note 15. 

8. NY—Reilly v Dodge, 14 NYS 
129, 59 N.Y Super. 199, affirmed 29 
NE 1011, 131 N.Y 153. 

9. US —State of Missouri ex rel 
and to Use of De Vault v. Fidelity 
& Cas. Co of New York, C.C A Mo., 
107 F 2d 343 

Ala —Harwell v. Morris, 51 So 2d 511, 
255 Ala 314 

Ga—Goforth v Fidelity & Cas Co 
of N Y, 55 SE2d 656, 80 Ga.App 
121 

Ill—Maxwell, for Use of Maxwell v. 
Nieft, 40 N E 2d 554, 313 Ill App 
354 

Tex —Citizens' State Bank of Wheel¬ 
er v. American Surety Co., Civ 
App., 66 S.W 2d 778, error tefused 
WVa—State v. Cunningham, 167 S 
E. 596, 113 WVa 244. 

57 C.J. p 1024 note 35. 

Extent of liability see supra § 181 
Liability as limited by terms of bond 
see supra 5 3.78. 


Liability as to particular matters 
see infra §§ 184-189. 

Negligence 

Sheriff's bondsman may be requir¬ 
ed to respond in damages for the 
negligence of the sheriff 
Fla—Holland, for Use and Benefit 
of Williams v. Mayes, 19 So 2d 709, 
155 Fla, 129. 

NC—Dunn v Swanson, 7 S E.2d 563, 
217 NC 279. 

“Neglect” 

Liability is not confined to injuries 
from negligent performance of duty, 
since word "neglect" means failure 
to perform or discharge a duty and 
covers positive official misdoing or 
official misconduct as well as negli¬ 
gence —Commonwealth ex rel and to 
Use of Allegheny County v. De Luca, 
200 A. 712, 131 Pa Super. 451. 
Statutory rule entering into contract 
A surety on sheriff’s general official 
bond is presumed to have contracted 
with knowledge of statute declaring 
sheriff and surety on his bond liable 
to persons injured by sheriff's neg¬ 
lect, misconduct, or misbehavior m 
office, and such act enters into con¬ 
tract—Price v. Honeycutt, 4 S.E 2d 
611, 216 NC 270. 

10. Idaho —Jacobson v. McMillan, 
132 P 2d 773, 64 Idaho 351. 

Mich—Chalkcr v. Fidelity & Depos¬ 
it Co of Maryland, 256 NW. 343, 
268 Mich 333. 

Minn—Nemec v Brown, 184 NW. 
956, 150 Minn. 252 

Or—Skulason v. Pratt, 130 P.2d 17, 
169 Or 617 

11- Ala—Carroll v. Burgin, 48 So 
667, 159 Ala 406 
57 C J. p 1024 note 39. 
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Failure to require rural policemen to 
give bond 

Where statute authorizing sherilf 
to appoint rural policemen and re¬ 
quiring the rural policemen to give 
bond does not require the sheriff to 
see that such a bond is given and 
filed, the failure of sheriff to require 
rural policemen to give bond does not 
render surety on sheriff's official 
bond liable for damages caused by 
assault committed by rural police¬ 
men —Trammell v Fidelity & Cas. 
Co. of New York, D C S.C., 45 F.Supp. 
366. 

12. Tex—Hubacek v Manufacturers 
Cas Ins Co, Civ App , 247 S W.2d 
173, error refused no reversible er¬ 
ror—Choate v. Renfro, Civ App., 
126 S W 2d 718. 

13. Idaho —Jacobson v. McMillan, 
132 P 2d 773, 64 Idaho 351. 

Wis—Porter v Burtia, 221 NW. 741, 
197 Wis 227. 

Character of appointees 

Sureties on official bond of sheriff 
are not responsible for the character 
of the men he appointed as ruial po¬ 
licemen—Trammell v. Fidelity & 
Cas. Co of New York, D.C.S.C., 45 F* 
Supp. 366 

Loss of right to support 

Dependent wife of decedent was 
held to have no cause of action for 
wrongful death of decedent who was 
killed by sheriff and his assistants, 
right to support not being property 
right so as to give rise to common- 
law action and case not being within 
death statute, and, hence, wife could 
not recover on sheriff's official bond. 
—People ex rel. Tutnum v. U, &. Fi- 



80 C.J.S. 


SHERIFFS AND CONSTABLES 


§ 184 


§ 184. - Defaults or Improprieties with 

Respect to Execution of Process 
a Defaults 
b Improprieties 

a. Defaults 

(1) In general 

(2) Particular matters affecting liability 

(3) Extent of liability 

(1) In General 

Sureties on the official bond of a sheriff or constable 
are liable for his neglect of duties or for a breach of its 
condition m connection with the service or execution of 
process, as where there is a failure to serve or delay 
in serving, failure to index, an Improper preference to a 
junior writ, an improper stay of execution, or an in¬ 
sufficient levy. 

The official bond of a sheriff or constable is lia¬ 
ble for his neglect of duties in connection with the 
service of process 14 Thus, in the absence of any 
legal excuse for such failure, sureties on the offi¬ 
cial bond of a sheriff or constable are liable for a 
breach of its condition by the officer’s failure to 
serve process, 15 or to deliver personalty for sale 
m accordance with a foreclosure decree, 16 or to levy 
an attachment or execution. 17 The quashal of a 
levy as invalid does not, however, of itself show 
such a failure to make proper levy as to impose lia¬ 
bility on the officer’s sureties 18 

Delay. An unreasonable delay in executing proc¬ 
ess placed in his hands constitutes a breach of the 
official bond of a sheriff or constable, 19 but a delay 
which under the circumstances is not unreasonable 
gives rise to no liability; 20 and as respects liability 
of the surety, the sheriff is justified m relying upon 
the judge’s oral direction to withhold execution un¬ 
til a certain date. 21 

Failure to index . Where the sheriff to whom a 
foreign execution is directed levies on the judgment 
debtor’s realty but fails to index the execution and 
levy m the debtor’s name, and the lien of the ex¬ 
ecution is lost because of the debtor’s sale of the 
realty to an innocent purchaser, the judgment cred¬ 


itor damaged thereby may recover from the bonds¬ 
men of the sheriff for negligence in failing to in¬ 
dex in the foreign execution docket, in the name 
of the judgment debtor, the case in which the ex¬ 
ecution is issued, as required by statute. 22 

Giving preference to junior writ. A sheriff or 
constable who knowingly or negligently gives pref¬ 
erence to a junior execution instead of levying first 
under the writ which first came to his hands is lia¬ 
ble on his official bond to the senior execution credi¬ 
tor. 23 It has also been held that, where a constable, 
at different times, levies a number of writs in his 
hands without regard to, or mention of, an interme¬ 
diate levy made by a sheriff, and such intermediate 
levy is, in consequence, ignored in the application 
of the proceeds of the property, the sureties on the 
constable’s bond are liable. 24 

Improperly staying execution. Where the stat¬ 
ute provides that, whenever any goods and chattels 
liable for the payment of rent shall be seized m 
execution, the proceedings on such execution shall 
not be stayed by plaintiff therein without the con¬ 
sent of the landlord, a sheriff or constable who re¬ 
turns an execution stayed after notice of the land¬ 
lord’s claim and without the consent of the latter 
is liable therefor on his official bond. 25 

Insufficient levy Where a sheriff or constable 
makes an insufficient levy under an execution 
against a defendant who has sufficient property 
available to satisfy the entire debt, the sureties on 
his official bond are liable for his default 26 

(2) Particular Matters Affecting Liability 

Various matters have been held to affect, or not 
to affect, the liability of the surety on the official bond 
of a sheriff or constable for default of the latter with 
respect to the execution of process. 

Where the failure of a sheriff or constable to 
execute process is caused by plaintiff therein, no 
liability on his official bond arises because of such 
failure 27 A plaintiff or his attorney is not guilty 
of such negligence as will prevent a recovery on 
the bond for the officer’s failure to serve process on 


delity & Guaranty Co., 59 P.2d 796, 

99 Colo. 64. 

14. Pa—Commonwealth ex rel and 
to Use of Allegheny County v. De 
Luca, 200 A 712, 131 Pa Super. 451 

15. Ariz—-Schuster v. Merrill, 106 
P 2d 192, 56 Ariz 114. 

57 C.J p 1024 note 41. 

16. Fla—Cassady v, Sholtz, for Use 
and Benefit of Edwards, 1&9 So 
487, 124 Bla. 718. 

17. Ariz—Schuster v. Merrill, 106 P 
2d 192, 56 Ariz. 114. 

57 C J.p 1024 note 42. 

80 C.J.S.—28 


18. Ky.—Demint v Thompson, 80 
Ky. 255. 

19. Or —Corpus Juris cited In 

Skulason v. Pratt, 130 P.2d 17, 19, 
169 Or. 617 

57 C.J p 1024 note 45. 

20. Ill —Sarelas v. Fagerburg, 45 N 
E 2d 690, 316 Ill App 606 

57 C.J. p 1024 note 46 

21. Or-—Skulason v. Pratt, 130 P.2d 
17, 169 Or. 617. 

22. Ohio—First Nat Bank v. Has- 
smger, 196 N.E. 425, 129 Ohio St 
642. 


23. Ky—Commonwealth v Straton, 
7 J J Marsh. 90 

N.C —Boddie v. Vick, 25 NC. 488 

24. Mo—State v. Curran, 45 Mo. 
App 142. 

25. Pa.'—Borhn v. Commonwealth, 
1 A 404, 110 Pa 454 

26. Ky.—Commonwealth v. Light- 
foot, 7 B Mon 298. 

NY,—Sutherland v McKinney, 10 IN. 
Y.S 876, 18 NYCivProc. 216 

27. Ark—Mcllroy Banking Co v. 
Mills, 11 S W 2d 481, 178 Ark. 741. 
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a defendant, because be did not see to it, by ex¬ 
amining the papers, that defendant was served 28 

Authority or duty to execute process . Where a 
sheriff or constable has no legal authority to serve 
or execute process delivered to him, his failure to 
do so cannot constitute a breach of his official bond 
or render the sureties thereon liable. 29 It has been 
held that the sureties of a sheriff or constable are 
not liable for his failure to levy a writ where no 
order or direction to levy has been given by plain¬ 
tiff therein, 30 or where such an order or direction 
is afterward withdrawn. 31 It has also been held 
that the failure or refusal of a constable to levy an 
execution which, under a statute requiring execu¬ 
tions to be directed to constables of particular dis¬ 
tricts or townships, should not have been directed 
to him gives rise to no cause of action on his bond 33 

Depreciation of property after levy Where a 
sheriff or constable levies on sufficient property to 
satisfy an execution, but before he can sell it the 
property depreciates in value by reason of casualties 
over which he has no control, and fails to sell for 
enough to satisfy the execution, no liability arises 
on his official bond as for an insufficient levy. 33 

Existence or validity of judgment on which proc¬ 
ess based The failure of a sheriff or constable to 
execute final process is none the less a breach of 
his official bond, for which the sureties thereon 
are liable, because the judgment on which such 
process is based is irregular, if it is not void, 34 
but a plea denying the existence of such a judg¬ 
ment as the one on which it is alleged the execu¬ 
tion issued presents a sufficient defense, 35 and, sim¬ 


ilarly, no liability arises for failure of the officer 
to levy on the property of a replevin bail where the 
latter’s undertaking is void 36 No attack on the 
merits of the judgment, however, can be made in 
an action to hold the sureties liable 37 

Impossibility of executing process. The failure 
of a sheriff or constable to execute process cannot 
constitute a breach of his official bond, or give rise 
to liability on the part of the sureties thereon, where 
the circumstances are such that he could not law¬ 
fully execute it, 38 or where he has made diligent ef¬ 
fort to execute the process and has been unable to 
do so 39 

Insolvency of defendant. No liability can be im¬ 
posed on the sureties in the official bond of a sheriff 
or constable for his failure to levy an execution, 
where it appears that at the time he received the 
execution, and continuously thereafter during his 
term of office, the execution debtor was insolvent, 40 
or that a levy under the writ would have precipi¬ 
tated an immediate proceeding m bankruptcy, 41 
but the mere fact that the debtor is reputed to be 
insolvent will not release the officer from liability 
on his official bond for failure to use due diligence 
in endeavoring to collect the debt. 42 

Invalidity or irregularity of process . If the proc¬ 
ess is not void, the fact that it is irregular does not 
preclude liability on the bond of a sheriff or con¬ 
stable for the officer’s failure to execute it, 43 or 
for his failure to index the case as required under 
the circumstances, 44 although it has been held that 
the irregularity may be shown m mitigation of 
damages; 45 but the sureties cannot be held to re- 


28. Ga—Ivey v Colquitt, 63 Ga 509 

57 C J p 1026 note 87 

29. Ark —State v Atkinson, 13 S W 
415, 53 Ark 98 

57'CJ p 1025 note 59 

30. Ga —Smith v Banks, 60 Ga 642 

31. Ga —Smith v. Banks, supra 

32. Pa —Commonwealth v. Lentz, 
106 Pa 643 

33. Ark—Lawson v State, 10 Ark 
28, 50 Am D 23S 

Liability where officer makes insuffi¬ 
cient levy see supra subdivision a 
(1) of tins section 

34. Ala—Couch v Atkinson, 32 Ala 
633 

Mich.—People v. Dumpley, 2 Mich N 
P 197. 

35. Ark-*-State y Saddler, 6 Ark. 
235 

3G. Ind—Hougland v State, 43 Ind 
537 

37. Mo —State v, Harrington, 44 Mo 
App 297. j 


38. Pa —Commonwealth v. Straub, 
35 Pa 137 

57 CJ p 1026 note 82 

39. Ga—Kelly v Edwards, 142 SE 
906, 38 Ga App 150 

40. Ind—State v. Neff, 74 Ind. 146 
57 C J p 1026 note 73, 

41. Tex —Valley Plumbing, etc , Co 
v B F. Goodrich Rubber Cu, Civ 
App., 296 SW 661 

42. NO.—Howell v. Edwards, 32 N 
C 242 

43. Ala—Couch v. Atkinson, 32 Ala 
633. 

Kv—Commonwealth v O’Cull, 7 JJ 
Marsh 149, 23 Am D. 393 
Irregularities not affecting* liability 
(1) Where execution issued some 
six and one half years after entry of 
judgment showed that judgment was 
one for alimony or support money, 
or both, surety could not escape lia¬ 
bility for failure of sheriff to serve 
execution on ground that it was not 
regular on its face, in that statute 
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provides that no execution shall be 
issued on a judgment after expiration 
of five years from date of its entry 
unless such judgment is revived, 
since a judgment for support does 
not become dormant as a whole and 
statute would apply to each install¬ 
ment as it became due.—Schuster v. 
Merrill, IOC P 2d 192, 56 Anz. 114. 

(2) Surety could not escape liabil¬ 
ity for failure to carry out the com¬ 
mands of a writ of execution on 
ground that execution was uncertain 
in its direction as to the amount 
of the judgment, interest, and costs 
required to be collected from judg¬ 
ment debtor, where principal of the 
judgment was named and the in¬ 
terest due could be easily ascer¬ 
tained—Schuster v. Merrill, supra 

44. Ohio—First Nat. Bank v. Mas¬ 
singer, 196 NE 425, 129 Ohio St. 

642. 

45. Ky—Commonwealth v. O'Cull, 7 

XJ Marsh 149, 23 AmD 393. 
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spond for the officer’s failure to execute process 
which is void on its face, 46 and, where the officer 
was justified m refusing to execute a writ because 
of its irregularity, his sureties are not liable for his 
failure to execute it. 47 

Levy on sufficient property . No liability arises 
on the official bond of a sheriff or constable for 
his failure to levy an execution on particular prop¬ 
erty pointed out to him by the execution plaintiff 
where he levies on other property of defendant suffi¬ 
cient to satisfy the writ. 48 

Liability of property to seizure The failure of 
a sheriff or constable to levy on property which 
he cannot lawfully seize under the process m his 
hands, 49 such as property which is exempt, 60 can¬ 
not constitute a breach of his official bond or give 
rise to any liability on the part of his sureties. A 
mistaken belief of the officer, however, that the 
property is exempt will not relieve his sureties from 
liability for his failure to levy 51 or for his re¬ 
lease of the property after having levied on it 52 
A mere suspicion that there may be some difficulty 
with regard to the title to property pointed out to 
a sheriff or constable does not relieve him from lia¬ 
bility on his official bond for refusing to seize it 
under an execution, 53 and in the absence of any¬ 
thing to rebut the presumption of ownership of 
goods m defendant’s possession the officer is not 
justified in failing to levy thereon, 54 but m an 
action for failure to levy on property after being 
indemnified, it may be shown in mitigation of dam¬ 
ages that the property belonged to a person other 
than the execution defendant and was, therefore, 
not subject to levy. 65 

Pressure of other official business . A failure on 
the part of a sheriff or constable to execute proc¬ 
ess placed m his hands for execution is not ex¬ 
cused, nor are the sureties on his official bond re¬ 


lieved of liability, by the fact that the officer was 
engaged m other duties pertaining to his office, 56 
but the extent and urgency of an officer’s business 
and duties during the period between his receipt 
of process and his execution thereof may be shown 
as bearing on his good faith and diligence with re¬ 
spect thereto. 57 

Prior Hens on property. The sureties of a sheriff 
or constable are not relieved from liability on his 
official bond for his failure or refusal to levy on 
particular property by the fact that such property 
was subject to mortgage, and, therefore, the levy 
might have been valueless. 58 

Prior writs against same defendant . The sureties 
on the official bond of a sheriff or constable are 
not relieved from liability for his failure to levy 
an execution by the fact that he had a prior execu¬ 
tion against the same defendant in his hands, un¬ 
less it was actually levied, 59 and it has been held 
that, where an officer holds property under an at¬ 
tachment, and another writ is placed in his hands, it 
is his duty to execute the process subject to the prior 
attachment, and he will be liable on his bond for a 
failure so to do. 60 

Want of indemnity. The fact that indemnity has 
not been furnished to a sheriff or constable will not 
absolve him or his sureties from liability on his offi¬ 
cial bond for his defaults m the execution of a 
writ where he commenced the execution thereof 
without demanding such indemnity, 61 and the 
failure of an officer to execute process cannot be 
excused on the ground that the sureties on the bond 
of indemnity furnished to him were insolvent or in¬ 
sufficient, where he accepted the bond 62 Where, 
however, an officer is entitled to indemnity and 
demands it, and it is not furnished, no liability aris¬ 
es on his bond for a failure to execute the process 63 


40. Ill—Vogel v. People, 37 Ill App 
388 

Ky—Hawkins v. Commonwealth, 1 T 
B Mon 144. 

47. Tex—Merrill v Rose Mfg. Co., 
Civ App, 78 SW,2d 1075. 

43. Ark—Lawson v. State, 10 Ark 
28, 50 Am D 238 

Duty of officer to levy on property 
pointed out by plaintiff see supra § 
45. 

49. Miss.—State v. Marshall, 13 So 
668, 69 Miss 486. 

57 C.J. p 1025 note 63. 

50. Ind.—State v. Harper, 22 N.E 
80, 120 Ind. 23. 

Miss.—Redus v. State, 54 Miss. 712. 


51. Ala.—Abbott v. Gillespy, 75 Ala. 
180 

57 C J p 1025 note 65 

52. Va—Sage v. Dickinson, 33 Gratt 
361, 74 Va 361 

53. La—Marshall v. Simpson, 13 La 
Ann. 437 

54. Ala.—Planters’ Chemical, etc, 
Co v Daniel, 96 So 424, 209 Ala 
363. 

55. Ky.—Snoddy v. Poster, 1 Mete 
160. 

56. Ala —Planters' Chemical, etc., 
Co v. Daniel, 96 So, 424, 209 Ala. 
363. 

57. Ala.—Planters’ Chemical, etc, 
Co. v. Daniel, supra. 
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58. Ark—'Lawson v. State, 10 Ark. 
228, 50 Am.D. 238 

59. Ala—Abbott v. Gillespy, 75 Ala. 
180. 

60. Wis.—Halpin v. Hall, 42 Wis. 
176. 

61. Pa—Miller v. Commonwealth, 5 
Pa 294—Commonwealth v. Lelar, 
1 Fhila. 173. 

Indemnity to officer in general see 
supra §§ 128-145 

62. Tex —Sharp v Morgan, Civ. 
App., 192 S.W. 599. 

63. Tex —Head v. Carlin, Civ.App , 
240 SW. 1051. 

Effect of refusal of indemnity in 
general see, supra $3.36. 
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(3) Extent o£ Liability 

Sureties on the official bond of a sheriff or constable 
^re ordinarily liable for the officer's failure properly to 
serve or execute process to the extent of the loss sus¬ 
tained by reason of such failure. 

Sureties on the official bond of a sheriff or con¬ 
stable are ordinarily liable for the officer’s failure 
properly to serve or execute process to the full ex¬ 
tent of the loss sustained by the complaining party 
by reason of such failure 64 Pnma facie the lia¬ 
bility is for the amount of the debt for the collec¬ 
tion of which the process issued, 65 together with in¬ 
terest and costs; 66 but in an action founded on an 
insufficient levy, the actual injury, and not neces¬ 
sarily the amount of the execution, is the measure 
of damages. 67 

b. Improprieties 

Recovery may be had on the official bond of a sheriff 
or constable for any official misconduct in connection 
with the execution of process. 

In general, recovery may be had on the official 
hond of a sheriff or constable for any official mis¬ 
conduct m connection with the execution of proc¬ 
ess, 68 even though the act in question was mali¬ 
cious, 69 and even though the process is not based on 
the judgment of a competent court, if it is regular 
on its face. 70 Thus the sureties on the bond may 
be held liable for the officer’s failure to note on 
an execution the time of its delivery to him, where 
that is required by statute, 71 for a levy which would 
not have been necessary except that the officer had 
wasted property of the principal debtor previously 
levied on, 72 or for oppressive acts on the part of 
the officer, such as cause unnecessary hardship to 
defendant in the writ, 73 but the mere fact that 
the property seized was intended for a special pur¬ 
pose and that on the sale it does not realize the 


amount it would have brought to the execution de¬ 
fendant if used for such intended purpose does not 
of itself show that the levy was oppressive. 74 
Where a sheriff or constable breaks into a dwell¬ 
ing while executing civil process, he is guilty of 
unlawful conduct m the actual discharge of his 
duties, and is not acting merely by color of his 
office, and the sureties on his bond are, therefore, 
liable for his acts. 75 

Acts done m further execution of partially exe¬ 
cuted writ are properly regarded as done while ex¬ 
ecuting such writ, so as to render the sureties lia¬ 
ble for them if wrongful or improper. 76 

Effect of invalidity of process . It has been held 
that sureties on the official bond of a sheriff or con¬ 
stable are not relieved from liability for wrongful 
acts by such officer m connection with the execu¬ 
tion of process by the fact that such process is in¬ 
valid. 77 

§ 185 . - Wrongful Levy on, or Other 

Taking of. Property 

a. In general 

b. Particular matters affecting liability 

c. Extent of liability 

a. In General 

The official bond of an officer is iiabie for his neglect 
of duties or official misconduct in connection with the 
making of levies, and, accordingly, the act of a sheriff 
or constable in seizing under process property not sub¬ 
ject to levy is a breach of his official bond for which the 
sureties thereon are liable. 

The official bond of an officer is liable for his 
neglect of duties or official misconduct in connec¬ 
tion with the making of levies. 78 Thus the act of 
a sheriff or constable in seizing under process prop¬ 
erty not subject to levy is a breach of his official 


64. Tex—Fant Mill Co v May, 
Civ App, 240 SW2d 445, error 
refused no reversible error 
57 C.J p 1027 note 89 
Extent of liability In greneral see 
supra § 181. 

Value of property which might 
have been levied on, with interest, 
not exceeding: the amount of the debt, 
is the measure of the recovery in an 
action for failure to make a levy 
as required by an execution plaintiff. 
Miss—Redus v. State, 54 Miss 712 
Tex.—Fant Mill. Co v May, Civ.App., 
240 S.W.2d 445, error refused no 
reversible error. 

65. Tex—B. F. Goodrich Rubber Co. 
v Valley Plumbing, etc., Co., Civ. 
App, 267 S.W 1036. 

57 C.J. p 1027 note 91. 

66. Tex.—B, F. Goodrich Rubber Co. 
v. Valley Plumbing, etc., Co., supra. 


67. Ky —Commonwealth v. Light- 
foot, 7 B Mon. 298. 

68. Cal —Security First Nat. Bank 
of Los Angeles v Sartori, 93 P.2d 
863, 34 Cal App 2d 408. 

Pa —Commonwealth ex rel. and to 
Use of Allegheny County v. Be Lu¬ 
ca, 200 A 712, 131 Pa Super. 451. 

; 57 C J. p 1027 note 94. 

Levy under writ of execution was 
held part of official duties of consta¬ 
ble of town, within protection of 
constable's bond —Town of Irving¬ 
ton v. Dubrow, 161 A. 351, 10 N.J. 
Misc. 804. 

69. Ill.—Greenberg v People, 125 111. 
App. 626, affirmed 80 NB. 100, 225 
Ill 174, 116 Am SR. 127, 8 L R.A., 
N.Sp 1223. 

70. Ark.—State v Crow, 11 Ark. 642. 
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71. Ala—Chandler v. Henry, 8 So 
96, 90 Ala 271. 

72. Ind—State v. Druly, 3 Ind 431. 

73. Mo.—State v. Dickman, 102 S W. 
44, 124 Mo App 653. 

57 C.J. p 1027 note 99. 

74. Iowa—Coffey v. Wilson, 21 N 
W. 602, 65 Iowa 270. 

75. Ind—State v. Beckner, 31 NE. 
950, 132 Ind 371, 32 Am S.R. 257. 

Ky.—Jewell v Mills, 3 Bush 62. 

76. W.Va.—State v. Miller, 189 S.E. 
711, 104 W.Va. 226. 

77. Wyo—Shomo v, Burgess, 273 P. 
695, 40 Wyo. 43—Lynch v. Burgess, 
273 P. 691, 40 Wyo. 30, 62 A.L.R. 
849. 

78. Pa.—Commonwealth ex rel. and 
to Use of Allegheny County v. De 
Luca, 200 A. 712, 131 (Pa.Super. 451. 
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bond for which the sureties thereon are liable, 79 
as where he levies on property subject to a land¬ 
lord's lien, with notice thereof, 80 or where he levies 
on and removes mortgaged property after notice of 
the mortgagee's right of possession. 81 So there is 
a breach of the official bond of a sheriff or con¬ 
stable, which renders the sureties thereon liable, 
when the officer levies on exempt property 82 or re¬ 
fuses to restore exempt property levied on when a 
proper claim therefor is made; 83 and, where a levying 
officer is required by statute to apprise the execution 
•defendant of his exemption rights, a failure so to do 
renders his sureties liable 8 4 except where it appears 
that such defendant knew of his rights and claimed 
his exemptions at the proper time 85 A debtor can¬ 
not, however, predicate liability on a failure to set 
off his exemptions out of property levied on where 
at does not belong to such debtor. 86 

Levy on property not belonging to defendant tn 
writ. The seizure by a sheriff or constable of prop¬ 
erty of one person under process against another 
has been held to be a breach of his official bond, for 
which his sureties are liable, 87 notwithstanding it is 
an excess of the officer's authority and a trespass, 88 
but there is also authority to the contrary. 89 


b. Particular Matters Affecting Liability 

The liability of the sureties on the official bond of 
a sheriff or constable for a wrongful seizure of property 
by the officer Is not affected by absence of malice, the 
subsequent disposition of the property seized, or by 
want of the officer's authority, and, although there is 
some authority to the contrary, it has been held that 
the sureties may be liable although the property was 
seized under void or voidable process. 

The liability of the sureties on the official bond of 
a sheriff or constable for a wrongful seizure of 
property by the officer is not affected by the absence 
of malice on the part of a sheriff or constable in 
making the wrongful levy or seizure, 90 by the sub¬ 
sequent disposition of the property seized or its pro¬ 
ceeds, 91 or by the fact that the process was one 
which the officer had no authority to execute 92 

Validity of process. According to some author¬ 
ities, a wrongful levy on, or seizure of, property by 
a sheriff or constable under process which is void 
on its face is not a breach of his official bond and 
does not give rise to any liability on the part of 
his sureties, 93 but under the rule, discussed supra 
§ 178 g, that sureties are liable for acts done by an 
officer under color of office although without au¬ 
thority the -ontrary view has also been taken. 94 
The sureties may be compelled to respond for a 


*79. Ind—Butler v. State, 20 Ind 
169 

Utah—Johnson v. Durnell, 93 P.2d 
914, 98 Utah 487. 

“Wrongful execution of distress war¬ 
rant 

An action could be maintained on 
an officer’s bond for wrongful execu¬ 
tion of distress warrant—State ex 
rel. Myers v. Hodge, 42 S E.2d 23, 
129 WVa. 820. 

SO. Ala.—Burton v, Dangerfield, 37 
So 350, 141 Ala. 285 
57CJp 1028 note 19. 

£31. Colo—Newman v People, 34 P. 

1006, 4 Colo App. 46. 

“Wrongful seizure under search war¬ 
rant 

Mortgagee could maintain suit on 
constable’s bond for alleged wrong¬ 
ful seizure under search warrant and 
forfeiture of automobile where mort¬ 
gagee had no notice or knowledge of 
proceeding before consummation — 
People, to Use of Protective Finance 
•Corporation, v. Kinnison, 30 P.2d 249, 
$4 Colo. 350. 

tB2. Minn.—Hursey v. Marty, 63 N. 

W. 1090, 61 Minn 430. 

67 C.J. p 1028 note 11. 

S3. W.Va—Hatfield ex rel Rose v 
Cruise, 197 SB 23, 120 W.Va 16. 
67 C.J p 1028 note 12. 

'Official bond held not liable under 
facts 

Where execution lien debtor’s prop¬ 
erty consisted of wages due or to be¬ 


come due from debtor’s employer be¬ 
fore return date of execution, and 
notice of execution was given to em¬ 
ployer by judgment creditor, and 
judgment debtor demanded full re¬ 
lease of future wages earned during 
life of lien on basis of exemption of 
accrued wages theretofore listed in 
schedule lodged with officer, and not 
on delivery to officer of new schedule 
covering wages earned since filing of 
first schedule, recovery of statutory 
penalty for alleged wrongful deten¬ 
tion of debtor’s property under ex¬ 
ecution lien could not be had on offi¬ 
cial bond of officer holding execution 
and judgment rendered by justice of 
peace, for failure of officer to give 
full release of future wages earned 
during life of lien—Hatfield ex rel 
Rose v. Cruise, 6 S.E 2d 243, 121 W 
Va. 742. 

84. Mo—Parketon v Pugsley, 121 S. 
W 789, 142 Mo App. 537. 

57 C.J. p 1028 note 13. 

85. Mo—State v. Brooke, 29 Mo.App. 
286. 

86. Mo.—State v. Springate, 51 Mo 
App. 619. 

87. Mo.—Corpus Juris cited in 

State ex rel Webb v. King, App, 
73 SW.2d 460, 462. 

Okl.—McCorcle v. Morton, 44 F.2d 9, 
171 Okl 632. 

Utah—Johnson v. Durnell, 93 P 2d 
914, 98 Utah 487. 

57 C.J. p 1027 note 7. 
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88. Mo.—Corpus Juris cited in 
State ex rel Webb v. King, App., 
73 S W 2d 460, 461. 

NY—Berry v Schaad, 63 NTS 349, 
50 App.Div. 132. 

89. Md.—State v. Brown, 54 Md 318. 
57 C J p 1028 note 9. 

Liability of sureties for unauthorized 
or unofficial acts of officer m gen¬ 
eral see supra § 178. 

90. Mo—State v. Dickmann, 102 S. 
W 44, 124 Mo App 653 

91. Mo—Corpus Juris cited in 
State ex rel Webb v. King, App , 
73 S W 2d 460, 462. 

57 C.J. p 1029 note 29. 

92. Mass—Turner v. Sisson, 137 
Mass. 191—Lowell v Parker, 10 
Mete 309, 43 Am.D 436 

93. U S —Allen v. Clark, D C Cal, 
22 F Supp. 898. 

Cal.—Best v Johnson, 29 P. 415, 78 
Cal. 217, 12 Am.S.R. 41, 3 L.R A. 
168 

57 CJ P 1028 note 20. 

Search or seizure 

If search or seizure was made by 
officer under color of office without 
search warrant or under void search 
warrant his bondsman is not liable 
for compensatory damages —McMa¬ 
han’s Adm’x v Draffen, 47 S.W 2d 
716, 242 Ky. 785, 

94. Ala—'Couch v. Davidson, 19 So. 
507, 109 Ala. 313. 

57 C.J. p 1028 note 22. 
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wrongful seizure under process which is voidable 
merely. 95 

The fact that a wrongful seizure of, or levy on, 
property was made by a sheriff or constable under 
the mistaken belief that a writing was valid as proc¬ 
ess does not render it any the less an official act and 
so a breach of his bond. 96 

Fraudulent disposal of property by defendant in 
writ A sheriff or constable cannot escape lia¬ 
bility on his official bond for seizing and selling ex¬ 
empt property under execution by setting up that at 
the time of the seizure the execution defendant 
was fraudulently selling and disposing of such prop¬ 
erty. 97 

Title to property. In an action on the official bond 
of a sheriff or constable by one claiming property 
levied on under a writ directed against a third per¬ 
son, the right or title of plaintiff is subject to at¬ 
tack. 98 

c. Extent of Liability 

Within the limits of the penal sum named In the 
bond, the sureties on the bond of a sheriff or constable 
are liable for the full value of property wrongfully 
seized by him and not recovered or restored to the owner 
thereof or for the depreciation in its value while with¬ 
held, If recovered or restored, together with damages 
for loss of use. 

Subject to the rule stated supra § 181 that the 
amount of the liability may not exceed the penal 
sum named m the bond, where property wrongfully 
levied on, or seized by, a sheriff or constable is not 
recovered by, or restored to, the owner thereof, 
the sureties on the officer’s official bond are liable 
for the full value of the property, 99 and if the prop¬ 
erty is so recovered or restored the sureties must 
respond for any depreciation m its value while it 
was withheld, 1 together with such damages as may 
have accrued to the owner by reason of the loss 
of use of the property. 2 The fact that property 
wrongfully seized or levied on is subsequently pur¬ 
chased by the owner at the sale does not affect the 
liability of the sureties or the measure of the own¬ 


er’s damages 3 Where the goods of a tenant subject 
to a landlord’s lien are wrongfully levied on, where¬ 
by the landlord is prevented from enforcing his hen 
for rent under the lease, the landlord’s measure of 
damages is the amount of his hen and not the value 
of the property levied on where such value exceeds, 
the amount of the hen 4 

§ 186, - Defaults with Respect to Custo¬ 

dy of Property 

a. In general 

b. Particular matters affecting liability 
c Extent of liability 

a. In General 

The sureties on the official bond of a sheriff or con¬ 
stable are liable where, as the result of negligence or 
wrongful acts of such officer, property in his custody 
is damaged or lost, whether the property is lost outright 
or merely lost to the party. 

The sureties on the official bond of a sheriff or 
constable are liable where, as the result of negli¬ 
gence or wrongful acts of such officer, property in 
his custody is damaged 5 or lost, 6 whether the prop¬ 
erty is lost outright or merely lost to the creditor 
under whose process it was seized, 7 and where a 
sheriff or constable, having seized property m 
detinue, delivers it to plaintiff in the suit before the 
expiration of the statutory period within which 
defendant has a right to recover its possession by 
furnishing a bond, whereby the property is lost to 
defendant, the sureties on his official bond are liable 
for such wrongful act. 8 So the sheriff is answerable 
on his official bond for damage resulting from hir¬ 
ing out, m violation of statute, without the consent 
of both parties and the court, personalty he holds 
under seizure 9 The mere fact, however, that prop¬ 
erty levied on is left m custody of defendant in. 
the writ does not of itself make the officer liable on 
his bond for a subsequent loss. 10 

Failure to deliver property to person entitled 
thereto. Where it becomes the duty of a sheriff or 
constable to deliver property in his official custody 


95. Ala.—Couch v Davidson, supra 

96. Mo.—State v. Edmundson, 71 Mo. 
App 172. 

97. Mo—State v. Samuels, 28 Mo. 
App 649. 

98. Mo —State v. McBride, 81 Mo 
349 

57 C J p 1029 note 31. 

99. Mo —Corpus Juris cited in 
State ex rel. Webb v. King, App., 
73 S.W 2d 460, 462. 

57 C J. p 1029 note 32. 

1. Ill.—People v. Crowe, 130 Ill.App 
349. 


2. Ill —People v Crowe, supra 

3. Tex—Hart v. Blum, 13 S W. 181, 
76 Tex. 113. 

4. Ala—Burton v Dangerfield, 37 
So 350, 141 Ala 285 

5. Cal—Witkowski v. Hern, 23 P. 
132, 82 Cal 604 

Miss—Kersh v. Dufore, 38 So 2d 474, 
205 Miss 144. 

Okl—Chase v MacDonell, 7 P.2d 465, 
154 Okl. 165 

6. Miss—Kersh v. Dufore, 38 So.2d 
474, 205 Miss 144. 
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Fa—Commonwealth v. Weglcin, 21 
PaDist & Co. 509. 

57 0 J. p 1029 note 38 

7. Wis —Hal pm v Hall, 42 Wls. 176. 
57 C J p 1029 note 39. 

8. Ala— Carmichael v U. S, Fideli¬ 
ty, etc, Co,, 50 So. 1003, 163 Ala. 
320 

9. La—Jones v Jloboline Garage, 
135 So 120, 16 La App. 601 

10. Ind—State v. Nelson, 1 Ind. 522, 
Smith 401. 
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to the owner or another particular person, his fail¬ 
ure or refusal to do so is a breach of his official 
bond 11 

Failure to have property forthcoming . The sure¬ 
ties on the official bond of a sheriff or constable 
are liable for his failure to deliver attached prop¬ 
erty m order to satisfy the judgment m the attach¬ 
ment suit 12 except, it has been held, where other 
property sufficient to satisfy the judgment is of¬ 
fered 13 A demand on an officer ordinarily is 
necessary to render his sureties liable for a failure 
on his part to have property forthcoming 14 unless 
facts exist which supersede the necessity for a de¬ 
mand. 15 

Incurrence of unnecessary expense in custody of 
property . The sureties on the official bond of a 
sheriff or constable have been held liable to one sub¬ 
jected by the acts of the officer to unnecessary ex¬ 
pense in connection with the custody of property 
seized or levied on by him for the amount of such 
expense. 16 

Release of property from levy. An unauthorized 
release by a sheriff or constable of property there¬ 
tofore seized or levied on by him is a breach of his 
official bond for which the sureties thereon are 
liable; 17 and the fact that a levy was excessive 


will not affect the liability for a release of the whole 
levy without authority. 18 It has been held, how¬ 
ever, that where the special property acquired by an 
officer m goods levied on is not, under the statute, 
terminated by the expiration of his term, and his 
duty with respect thereto is not at an end on the 
delivery of such goods to his successor, the sureties 
of a successor officer are not liable for his act in 
releasing goods delivered to him by his predecessor, 
since he is only the agent or bailee of the latter with 
respect to such goods. 19 The fact that the sheriff 
accepted an insolvent surety on a replevy bond will 
not authorize recovery on the sheriff’s bond where 
the sheriff exercised due care. 20 

b. Particular Matters Affecting Liability 

Various matters have been held to affect, or not to 
affect, the liability of the sureties on the official bond 
of a sheriff or constable for defaults of the officer with 
respect to the custody of property. 

The fact that the process under which property 
was seized by a sheriff or constable is irregular does 
not relieve the sureties on his official bond from lia¬ 
bility for his neglect or misconduct with respect to 
the care and custody of such property, 21 nor can 
the legality of the levy be attacked m an action on 
the bond of an officer for releasing property levied 


IX. Kan—Flint v. Grimes, 293 P 
953, 131 Kan 814 
57 C J. p 1030 note 49. 

X>elivery to successor 

The failure of a sheriff or other 
public officer to deliver to his succes¬ 
sor property coming into his hands 
&a such officer is violative of statute 
and a breach of the contract evidenc¬ 
ed by the officer’s official bond — 
State, for Use of Glover, v. Mcllroy, 
116 S W 2d 601, 196 Ark. 63. 

12. Conn—Baker v. Baldwin, 48 
Conn 131. 

materiality or pertinency of particu¬ 
lar circumstances 

(1) In action on bond of former 
sheriff for nonforthcoming of pon¬ 
derous property levied on, where 
there was nothing 1 in record to sug¬ 
gest the existence of statutes relat¬ 
ing to permission to be issued by 
state highway department and local 
authorities for operation over public 
highways of vehicles exceeding cer¬ 
tain maximum m size and weight was 
considered by sheriff, statutes had no 
pertinency, since they were enacted 
in general public interest and not for 
protection of sheriffs m discharge of 
duties relating to care of property 
under levy.—State, to Use of Hender¬ 
son, v Clark, 20 A 2d 127, 2 Terry, 
Del, 246, 138 ALR 704. 

(2) It was not duty of plaintiff to 
request sheriff to place watchman on 


premises, and it was likewise imma¬ 
terial that there is no statutory duty 
imposed on sheriffs to employ watch¬ 
man to safeguard property taken m 
execution —State, to Use of Hender¬ 
son v Clark, supra. 

13. Vt —Hoit v. Barron, Brayt p. 
117. 

14. Okl —Independent Oil, etc., Co. 
v. Woolley, 232 P 77, 105 Okl 235. 

15. Okl —Independent Oil, etc., Co 
v Woolley, supra. 

16. N Y —Gorman v. Finn, 67 N.Y S 
546, 56 App Div 155, affirmed 63 N 
E. 1117, 171 NY 628. 

57 C J p 1030 note 51. 

17. Ala—Campbell v. Tucker, 154 
So 821, 23 Ala App 100, certiorari 
denied 154 So 825, 228 Ala 658 

570 J p 1029 note 42. 

Release without taking proper bond 

(1) Where attachment was levied 
creating actual lien not subject to 
defeat by bankruptcy adjudication, 
sheriff and his general bondsman 
were liable for loss sustained by 
judgment creditor due to sheriff’s re¬ 
lease of attached property, without 
obtaining proper bond, notwithstand¬ 
ing bankruptcy of judgment debtor 
—Sparks v Buckner, 57 P.2d 1395, 
14 Cal App 2d 213 

(2) Where sheriff levied justice 
court fieri facias without having de¬ 
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manded of plaintiff additional cost 
which he was entitled on demand to 
receive, and thereafter released prop¬ 
erty without taking required bond, 
and damage resulted to plaintiff, it 
was no defense in action against 
surety that additional fee to which 
sheriff was entitled had not been 
paid m advance—Eslinger v. Land, 
163 S E 522, 45 Ga App 96 
Inadequacy of release bond 

Bond, obtained by sheriff who re¬ 
leased attached property, which in¬ 
demnified sheriff against claims of 
third-person claimants to the proper¬ 
ty, was inadequate to charge surety 
with obligation to pay amount of 
judgment, when property was releas¬ 
ed, and was not valid as a common- 
law release bond, with respect to lia¬ 
bility of sheriff and his general 
bondsman for loss sustained by judg¬ 
ment creditor —Sparks v Buckner, 
57 P 2d 1395, 14 Cal.App.2d 213 

18. Iowa—Wadsworth v. Walliker, 

2 N.W 420, 51 Iowa 605. 

19. Ala—Bruister v. Gavin, 28 So 
410, 127 Ala 317. 

20. Ga—Dunn v. U. S. Fidelity & 
Guaranty Co., 164 SE 480, 45 Ga 
App 249 

21. Iowa —Dean v. Goddard, 13 Iowa 
292, 81 AmD 433 

Tex—Cleveland v Tittle, 22 S.W. 8, 

3 Tex Civ App. 191. 
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on, or seized by, his deputy 22 The fact that a sher¬ 
iff or constable has made a return of process exe¬ 
cuted by his deputy does not amount to an adoption 
of the acts of the deputy so as to preclude a suit 
by the officer on the deputy’s official bond for the 
loss of property seized under such process 23 The 
liability for sureties on the official bond of a sheriff 
or constable for the wrongful release by him of 
property in his custody is not affected by the fact 
that such property might subsequently have been 
seized and sold under final process in the suit un¬ 
less the failure to effectuate such subsequent seizure 
is caused by plaintiffs willful default. 24 The dis¬ 
charge of sureties on an attachment bond by a per¬ 
son to whom attached property should have been 
delivered by a sheriff or constable does not relieve 
the sureties on the officer’s official bond of liability 
for his failure to make such delivery. 25 

The sureties on the official bond of a sheriff or 
constable are relieved of liability for his failure to 
return a note delivered to, and received by, him for 
collection, where the officer has obtained judgment 
on the note, since it is thereby merged m the judg¬ 
ment. 26 Sureties on the official bond of a sheriff 
or constable are not liable to one for the loss of 
property, or of his hen thereon, while such property 
is in custody of the officer, where such loss is 
caused by the act or negligence of the complaining 
party. 27 Where property in the possession of a 
sheriff under an attachment is taken out of his 
possession by the coroner by virtue of a writ of 
detinue, the sureties on the sheriff’s official bond 
cannot be held liable for his failure to deliver up 
the property to satisfy the judgment m the attach¬ 
ment suit 28 

Reversal of decision holding property not exempt 
Where property levied on, or Seized by, a sheriff 
or constable has been held by the court not to be 
exempt, the sureties on his official bond are not 
rendered liable for his refusal to release or return 
such property to defendant by the fact that on ap¬ 
peal such property is subsequently held to be ex¬ 
empt. 29 

Tender and refusal . The sureties on the official 


bond of a sheriff or constable cannot be held lia¬ 
ble for his failure to deliver property to the party 
entitled thereto where defendant, m whose posses¬ 
sion such property was left, tenders it to such party 
and the tender is refused; 30 but a tender to the 
attorney of the party entitled to the property does 
not relieve the sureties of liability. 31 

c. Extent of Liability 

Within the limits of the penal sum named fn the 
bond, sureties on the official bond of a sheriff or constable 
must respond for property lost by the neglect or wrongful 
act? of the officer to the extent of the value of the prop¬ 
erty or to the amount of the creditor's debt if the value 
exceeds the amount of the debt. 

Subject to the rule, discussed supra § 181, that 
sureties on the official bond of a sheriff or constable 
are not liable for an amount greater than the penal 
sum named in their bond, they must respond for 
property lost by the neglect or wrongful acts of the 
officer to the extent of the full value of such prop¬ 
erty 32 except where its value exceeds the amount 
of the creditor’s debt, in which case the latter sum 
is the measure of their liability to him. 33 An offi¬ 
cer’s failure or refusal to deliver property to the 
person entitled thereto cannot impose liability on his 
sureties for the full value of such property, where 
it was afterward duly delivered 34 

§ 187, - Matters Relating to Sales 

a. In general 

b. Particular matters affecting liability 

c. Extent of liability 

a. In General 

The sureties on the official bond of a sheriff or con¬ 
stable are liable for his neglect of duties or official mis¬ 
conduct with respect to sales under process. 

The official bond of an officer is liable for his neg¬ 
lect of duties or official misconduct with respect to 
the sale of goods seized under execution process 36 
Thus there is a breach of the official bond of a 
sheriff or constable for which the sureties are lia¬ 
ble where the officer, acting under process, sells 


22. Ga.—Hightower v. Hodges, 63 S. 
E 641, 5 Ga App. 4Q8. 

23. 3STY—Thomas v. Hubbell, 35 N 
Y. 120. 

24. Ala.—OBagby v. Harris, 9 Ala 
17$. 

25. Cal —Aigeltinker v. Whelan, 65 
P 125, 133 Cal 110. 

26. N.C.—Miller v. Pharr, 87 N.C 
306 


27. Tenn—Snell v. Allen, 1 Swan 
208. 

57 C.J. p 1030 note 54. 

28. Ala—Governor v. Gibson, 14 
Ala 326. 

29. Mo—State v. Bridges, App, 20G 
SW. 598. 

30. Ala—Carroll v. Burgm, 48 So 
667, 159 Ala. 406. 

31. Ala.—Carroll v. Burgm, supra. 
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32. La.—Sandridge v. Jones, 2 La. 
Ann. 933 

57 C.J. p 1031 note 64. 

33. Ga—'Hightower v. Hodges, 63 
S E. 641, 5 Ga.App. 408. 

57 C J. p 1031 note 65. 

34. Mo.—State v. Bridges, App., 206 
SW. 598. 

35. Pa—Commonwealth ex rel. and 
to Use of Allegheny County v, Do 
Luca, 200 A. 712, 131 Pa.Super. 451. 
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property which is exempt from execution, 36 or 
where he sells mortgaged chattels under a writ and 
delivers them to the purchaser without requiring 
him to comply with the conditions of the mort¬ 
gage, 37 or where, in violation of statute, the officer 
sells mortgaged realty m fee, although the rents 
and profits have been appraised at a sum more 
than sufficient to satisfy the execution and costs, 38 
■or where he sells property subject to a landlord’s 
lien, with notice that rent is in arrears, and with¬ 
out satisfying the landlord, 39 or where he substitutes 
and sells, under a writ, property of the debtor other 
than that levied on and advertised for sale, under 
an agreement with the debtor; 40 but the sureties 
are not liable for an officer’s act in selling exempt 
property where he acts under a chattel mortgage 
containing a power of sale, and not in his official 
capacity. 41 So the sureties may be compelled to 
respond for the officer’s breach of duty in selling 
property without giving the notice of sale required 
by statute, 42 in selling at a private, rather than pub¬ 
lic, sale property levied on, or seized by, him, 43 or 
in fraudulently executing and signing in his official 
capacity a bill of sale of stolen property which sale 
purported to be based on the foreclosure of a lien. 44 

Sale of property not belonging to defendant in 
process. A sale by a sheriff or constable of property 
not belonging to defendant m the process under 
which the sale is made is a breach of his official 
bond for which the sureties thereon may be com¬ 
pelled to respond, 45 and sureties of an officer who 
sells, under an execution against the holder, prop¬ 
erty held by virtue of a contract of conditional sale, 
and delivers it to the purchaser without requiring 
him to fulfill the conditions of the contract, are 
liable on his official bond to the real owner of the 

36. Neb—Knesel v. Eddy, 55 N.W 
224, 37 Neb. 63 

57 C J. p 1031 note 72 

37. Ind.—McDaniel v. State, 20 N.E 
739, 118 Ind 239 

57 C J. p 1031 note 75 

38. Ind.—State v Leach, 10 Ind, 308 

39. Ala—Couch v. Davidson, 19 So. 

507, 109 Ala 313 

57 C.J. p 1032 note 78. 

■40. Ohio—State v Puller, 14 Ohio 
545. 

41. Tex—Baughn v. Allen, Civ.App,, 

73 SW. 1063. 

42. Mont—Brittama Min Co. v. IT. 

S. Fidelity, etc., Co, 115 P. 46, 43 
Mont. 93. 

43. ,Kjan.—IJoIdredge v McCombs, 56 
P. 536, 8 Kan, App. 663 

Ky.—OPQwell v, Barley, 2 Ky.Op, 622 

44. Mich —Stark Hickey, Inc., v. 

Standard Accident Ins*. Co., 289 
N.W. 172, 291 Mich. 350. 


property. 46 The silence of the owner, although he 
is cognizant that the sale is being or about to he 
made, does- not preclude a recovery by him on the 
bond 47 

Failure to make known defect in title to property 
sold. Where a sheriff or constable on offering prop¬ 
erty for sale under execution fails to make known 
a defect of title which is within his knowledge, he 
and the sureties on his official bond are responsible 
to the purchaser to the extent of the injuiy result¬ 
ing from such failure of duty. 48 

Ineffective sale . Where a sheriff or constable acts 
in good faith in selling property under an execution, 
there is no breach of his official bond because by rea¬ 
son of his mistake or oversight the purchaser ob¬ 
tains no title. 49 

Failure to sell The failure of a sheriff or con¬ 
stable to sell property which he has levied on under 
execution or which it has m any other manner be¬ 
come his duty to sell ordinarily is a breach of his 
official bond, rendering the sureties thereon liable ; 60 
but a breach of the bond cannot be predicated on a 
failure to make a sale which the officer could not 
have legally made, 51 as where the execution was 
void, 62 or where the property is exempt 63 or does 
not belong to defendant in the process under which 
it was seized, 54 nor can any liability be founded on 
a failure to sell which was due to a lack of bid¬ 
ders 55 or to an injunction against the sale. 56 It 
has also been held that an officer is not guilty of a 
breach of his bond m failing to sell attached prop¬ 
erty m his possession under an order of condemna¬ 
tion directing such sale unless a legal demand has 
been made on him for an execution of the or¬ 
der. 57 

49. Ind—State v. Prime, 54 Ind, 450 

50. Tex.—Hahn v. G-raybar Electric 
Co., CivApp., 60 S W 2d 1065, af¬ 
firmed Rich v Graybar Electric 
Co., 84 SW.2d 708, 125 Tex 470, 
102 A L.R 171 

57 C JT, p 1032 note 85 
51- Miss —Puckett v Crystal Oil 
Co., 137 So 486, 161 Miss, 554 
57 C.J. p 1032 notes 86-88 
52. Miss—PuckeXt v Crystal Oil 
'Co., supra. 

Ind.—State v. Boyd, 63 Ind 428 

v. Smith, Ala, 
16 How. 114, 14 LEd 868. 

57 C J p 1032 note 88 

55. Ky.—Commonwealth v. Fuqua, 3 
Litt. 41. 

56. Ala.—Easley v Walker, 10 Ala 
671. 

57- Ark—Cotton v Atkinson, 13 S. 
W. 415, 53 Ark 98. 


Color of office 

Where constable in his official ca¬ 
pacity fraudulently signed bill of 
sale of stolen motor vehicle, which 
sale purported to be based on fore¬ 
closure of garageman's lien, bonds¬ 
man of constable was liable for con¬ 
stable's misfeasance since act of con¬ 
stable was under color of his office 
even though such sale could have 
been conducted by party other than 
constable.—Stark Hickey, Inc, v 
Standard Accident Ins. Co, supra 

45. Mo —Corpus Juris cited in 

State ex rel. Webb v. King, App., 
73 SW,2d 460, 462. 

57 C.J. p 1031 note 68. 

46. Ind—Keck v. State, 39 N.E. 899, 
12 Ind App 119. 

47. Kan —Schilling* v. Black, 31 OP. 
143, 49 Kan 552 

48. Ky.—Commonwealth v. Dickin¬ 
son, 5 B.Mon. 506, 43 Am.D. 139. 
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Failure to execute deed The failure of a sheriff 
or constable who has sold real estate under execu¬ 
tion to make and tender a deed to the vendee is a 
breach of his official bond, and his sureties are lia¬ 
ble therefor, whether such failure is the result of 
a corrupt intention 58 or mere neglect 59 

b. Particular Matters Affecting Liability 

The liability of sureties on the official bond of a 
sheriff or constable for neglect of duties or misconduct 
in connection with the sale of property under process is 
not affected by the irregularity or invalidity of the order 
under which such process issued or by the absence of 
malice on the part of the officer, but the sureties have 
been held not liable for failure to sell property where the 
process was withdrawn by the plaintiff; and want of 
authority to execute the process has been held to re¬ 
lieve the sureties. 

The liability of sureties on the official bond of a 
sheriff or constable for the officer’s wrongful sale 
of property under process is not affected by the ir¬ 
regularity or invalidity of the order or judgment 
under which such process issued, 60 and absence of 
malice on the part of a sheriff or constable in mak¬ 
ing a wrongful sale of property is no protection to 
the sureties. 61 The sureties are not liable, how¬ 
ever, for the officer’s failure to sell property levied 
on, or seized by, him where the execution or 
other process under which the levy was made is 
withdrawn by plaintiff therein. 62 

Want of authority to execute process . The sure¬ 
ties on the official bond of a sheriff or constable have 
been held not liable as for a breach of his bond for 
the sale of property by him under process which 
he was not authorized to execute; 63 but a view to 
the contrary has also been taken. 64 

c. Extent of Liability 

The liability of the surety on the official bond of 
a sheriff or constable for the officer's unlawful sale or 
wrongful failure to sell property under process is the 
actual loss, which is usually measured by the value of 
the property. 


The liability of the surety on an official bond for 
an unlawful sale is limited to actual losses. 65 Thus 
the sureties on his official bond are liable for the 
value of the property, provided it does not exceed 
the penal sum named m the bond, where a sheriff 
or constable sells property not belonging to defend¬ 
ant in the process under which he a-cts, 66 or prop¬ 
erty which is exempt, 67 except, as to exempt prop¬ 
erty, where the sale is regarded as absolutely void, 
in which case the value of the property cannot be 
recovered, but only actual damages and costs 68 
Where an officer fails to sell property of which it 
was his duty to make sale, the liability of his sure¬ 
ties is limited to the value of such property where 
it is less than the amount of the debt or judgment. 69 
Although a sale is declared a nullity because of 
the officer’s default, taxes and insurance premiums 
paid by the purchaser cannot be recovered by him in 
an action on the officer’s bond. 70 The liability of 
the sheriff on his official bond for his wrongful act 
extends not only to resultant losses which are direct 
and immediate, but to such consequential damages 
as, according to the common experiences of men, 
are likely to result from such act. 71 

§ 188. - Matters Relating to Collection* 

Custody, or Disposition of Money 

a. In general 

b. Particular matters affecting liability 

c. Extent of liability 

a. In General 

The sureties on the official bond of a sheriff or con¬ 
stable are liable thereon for the failure of the officer to 
account for, or pay over to the person entitled thereto, 
money coming Into his official custody, or for his mis¬ 
application, improper distribution, conversion, or em¬ 
bezzlement thereof, as well as for his exaction of ex¬ 
cessive payment, or failure to collect money which It 
was his duty to collect and which he might have col¬ 
lected If he had acted with reasonable diligence. 

The sureties on the official bond of a sheriff or 


58. Ind—State v. Lines, 4 Ind 351. 

59. Ind—State v. Lines, supra. 

60. Mo —Rollins v. State, 13 Mo 437, 
53 Am D. 151. 

61. Mo—State v Dickman, 102 SW. 
44, 124 MoApp. 653. 

62. Ark—Mayfield Woolen Mills v. 
Lewis, 133 SW 590, 97 Ark. 149 

63. Mo—State v. Hendricks, 88 Mo 
App 560. 

57 C J. p 1032 note 95. 

Levy of process by officer lacking: au¬ 
thority see supra § 185 b 

64. Mass'—Turner v. Sisson, 137 
Mass. 191. 

65. Tex—Dallas Joint Stock Land 
Bank of Dallas v. Randerson, Civ, 


App, 127 SW2d 593, reversed on 
other grounds Randerson v. Dallas 
Joint Stock Land Bank of Dallas, 
147 S W 2d 769, 136 Tex. 91. 

W.Va—State ex rel, Myers v Hodge, 
42 S E 2d 23, 129 W.Va 820 

66. Neb—Noble v. Himeo, 10 NW. 
499, 12 Neb. 193. 

67. Mo—State v. Dickman, 102 SW 
44, 124 MoApp 653 

Neb —Knesel v. Eddy, 55 NW. 224, 
37 Neb. 63. 

68. N C —McCracken v. Adler, 4 S.E. 
138, 98 NC. 400, 2 Am S R 340. 

69. Ohio—State v. Meyers, 14 Ohio 
538. 

57 C J. p 1033 note 5. 
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Extent of liability for loss of prop¬ 
erty levied on see supra § 186 c. 

70. La—Fnedlander v. Bell, 17 La. 
Ann 42. 

71. Tex.—'Dallas Joint Stock Land 
Bank of Dallas v. Randerson, Civ. 
App, 127 SW.2d 593, reversed on 
other grounds Randerson v. Dallas 
Joint Stock Land Bank of Dallas, 
147 S W 2d 769, 136 Tex 91. 

Expenses Incident to bankruptcy pro¬ 
ceedings 

Tex—Dallas Joint Stock Land Bank 
of Dallas v. Randerson, Civ.App., 
127 SW.2d 593, reversed on other 
grounds Randerson v Dallas Joint 
Stock Land Bank of Dallas, 147 S. 
W.2d 769, 136 Tex. 91. 
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constable are liable thereon for the failure of the 
•officer to account for, or pay over to the person 
-entitled thereto, money collected by him under 
process or otherwise coming into his official cus¬ 
tody 72 except where the person so entitled permits 
the officer to retain such money, in which case it 
becomes a loan to the officer, for which the sureties 
are not liable 73 There is a breach of the official 
bond of a'sheriff or constable, rendering the sure¬ 
ties thereon liable, where he misapplies or improper¬ 
ly distributes or disposes of the proceeds of a sale 
made by him 74 or other money coming into his 
hands in his official capacity, 75 or where he converts 
or embezzles money received by virtue of his of¬ 
fice, 75 unless, it has been held, he has other money 
to the same amount ready to be paid to the person 
entitled thereto. 77 Where an officer who has sold 
property so mingles and mixes the proceeds with 
his own funds that after his death his administrator 
cannot distinguish the one from the other, such 
disposition of the money is equivalent to a conver¬ 
sion, and a breach of his official bond, for which his 
sureties are liable, 78 but where the parties have by 
agreement taken attached property out of the cus¬ 
tody of the law, and authorized the officer to sell 
it without reference to the legal proceedings, an ap¬ 
propriation by him of the funds arising from the 
sale is a breach of private trust, and not an act of 
official misconduct giving rise to a liability on his 
official bond 79 The fact that money was collected 
or received before the execution of the bond does 
not affect the liability of the sureties for a subse¬ 


quent or continuing refusal to pay it over to the 
person entitled to receive it; 80 and, a fortiori, the 
fact that an execution was delivered to an officer 
before his bond was executed does not relieve his 
sureties of liability for money afterward received 
thereon 81 

Exaction of excessive payment . Where a sher¬ 
iff or constable authorized to collect or receive mon¬ 
ey exacts from the debtor a greater sum than is 
lawfully required, there is such a breach of his 
duty as to render liable the sureties on his official 
bond 82 

Failure to collect . The sureties on the official 
bond of a sheriff or constable are liable for the 
failure of such officer to collect money which it was 
his duty to collect and which he might have col¬ 
lected if he had acted with reasonable diligence, 83 
but such sureties are not liable for an officer’s fail¬ 
ure to make a collection where it was not his offi¬ 
cial duty so to do 84 

b. Particular Matters Affecting Liability 

Under the circumstances of the particular case, the 
liability of the surety on the official bond of a sheriff or 
constable for default of the officer with respect to the 
collection, custody, or disposition of money has been 
held affected, or not affected, by the officer's authority 
to collect or receive payment, and by various other 
matters. 

The sureties on the official bond of a sheriff or 
constable are not responsible for the officer’s mis¬ 
application or conversion of money which he had 
no official authority^ to receive. 85 Thus, where an 


72. Ark—State, to Use of Union 
County, v Harman, 80 S W 2d 619, 
190 Ark 621. 

Fla—Walling v. Carlton, 147 So 236, 
109 Fla 97. 

Mo—State ex rel. Karnes v. Poole, 
App., 72 S W 2d 803. 

57 C.J. p 1033 note 8. 

Sheriff’s clerk 

Bond conditioned for faithful per¬ 
formance of duties of sheriff's clerk 
was breached by failure of duty 
which occasioned loss to sheriff, even 
though clerk did not misappropriate 
any of sheriff’s funds which actually 
came into his hands.—Detroit Fidel¬ 
ity & Surety Co. v. Kidd, 182 S.E. 
113, 116 WVa 611 
Payment over to successor 

The failure of a sheriff or other 
public officer to deliver to his suc¬ 
cessor money coming into his hands 
as such officer is violative of statute 
and a breach of the contract evidenc¬ 
ed by the officer’s official bond 
Ala—Jefferson County v Downs, 147 
So 626, 226 Ala. 427. 

Ark —State, for Use of Glover, v. Mc- 
Ilroy, 116 SW.2d 601, 196 Ark, 63 
57 C.J. p 1033 note 8 [dj. 


73. Cal.—Hill v. Kemble, 9 Cal. 71 
57 C J p 1034 note 9. 

74. Mo —State ex rel. and to Use of 
Dietrich v Schade, App, 167 S W. 
2d 135—State ex rel Adkins v 
Grugett, 63 S W 2d 413, 228 Mo 
App. 8—State ex rel. Karnes v. 
Poole, App, 72 S W 2d 803. 

57 CJ. p 1034 note 16—41 C J p 383 
notes 99, 1 

75. Ark —State, to Use of Union 
County, v. Harman, 80 S W.2d 619, 
190 Ark 621. 

Ill.—Greene v Toman, 54 N.E.2d 230, 
322 Ill.App 179. 

57 C J. p 1035 note 17. 

76. Ala.—Jefferson County v. Downs, 
147 So 626, 226 Ala 427. 

57 C.J p 1034 note 12 
Deposit in bank not lawful deposi¬ 
tary 

The sheriff's deposit of county 
funds in a bank not a lawful de¬ 
positary was a conversion of the 
funds rendering the surety on his 
official bond liable —Jefferson Coun¬ 
ty v Downs, supra. 

77. Ala.—Dumas v. Patterson, 9 A1& 
484. 


78. Ark.—State v. Roberts, 21 Ark. 
260. 

79. Tex—Brent v. Hohorst, 1 Tex.A. 
Civ.Cas § 343. 

80. Da—Wentz v. Ledoux, 24 Da. 
Ann 131 

S.C—State Treasurers v. Taylor, 18 
SCD 524 

81. Ark.—Faulkner v. State, 9 Ark 
14. 

57 C J. p 1034 note 11. 

82. Ind—Snell v. State, 43 Ind 359 
57 C J p 1035 note 20. 

83. Cal—Meherm v. Saunders, 42 P. 
966, 110 Cal 463 

57 C J. p 1035 note 18. 

84. N.C—State v Dong, 29 N C 379 
Tenn —State v McCallum, 2 Baxt 

101 . 

Failure of officer to do act not re¬ 
quired by law as imposing liability 
on sureties in general see supra $ 
183 

85. U.S—People v. Hilton, C.C. 
Mich, 36 F. 172 

57 C.J. p 1Q35 note 22. 
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officer collects money without legal process of any 
kind, his sureties are not liable therefor 86 unless 
the statute subjects them to such liability, 87 and 
where an officer sells property taken on attachment 
by agreement between plaintiff and defendant, and 
without an order of court, his sureties are not liable 
on their bond for his failure to pay over the mon¬ 
ey. 88 Similarly, the sureties are not liable for the 
loss or misapplication of anything other than law¬ 
ful money received by an officer as payment of a 
debt or claim, m the absence of any authority from 
the creditor to receive payment in a medium other 
than money. 89 In view of the rule stated supra § 
178 that sureties are liable for a wrongful act done 
by an officer under color of office, it has been held 
that the surety is liable for moneys collected by the 
officer under color of his office, and for which he 
failed to account, even though he was not in fact 
authorized to collect the money. 90 

Sureties on the official bond of an officer are not 
liable for his failure to pay over or account for 
money paid to him by an execution debtor after the 
return day of the execution 91 except where by stat¬ 
ute their liability has been extended to cover such a 
default 92 and except where such money is paid to 
release property which was levied on before the 
return day and is m the officer's possession, 93 or 
where the money is realized by a sale after the re¬ 
turn day of property levied on before that time 94 

Duty to pay over money. A breach of the official 
bond of a sheriff or constable cannot be predicated 
on his failure to pay over money unless it .was his 
official duty to make such payment. 96 

Efforts of plaintiff to collect . The fact that, after 
the failure of a sheriff or constable to collect a claim 
put into his hands for collection, plaintiff unsuccess¬ 
fully endeavors to collect it himself does not operate 
as a waiver of his right of action on the officer’s 
official bond for such default. 96 


Necessity for demand . It has been held that the 
failure of a sheriff or constable to pay over money 
to the person entitled thereto does not constitute a 
breach of his official bond unless the person en¬ 
titled has demanded the money or offered a rea¬ 
sonable opportunity for payment, 97 but that a de¬ 
mand is not necessary before the bringing of an 
action founded on an officer’s failure to account for 
money collected for public purposes. 98 % 

Nonenforcement of officer’s liability for deputy’s 
default. The fact that a sheriff or constable has 
not paid or been compelled to pay the amount col¬ 
lected by his deputy on execution to the person en¬ 
titled thereto does not relieve the sureties on the 
deputy’s official bond from liability for a failure 
or refusal of such deputy to pay over such money to 
the officer. 99 

Nonreceipt of money. Where a sheriff or con¬ 
stable has sold property under an execution or order 
of court, neither he nor his sureties can be allowed 
to show, in an action on his official bond for failure 
to pay over the money raised by such sale, that he 
has not received the purchase money, since it was 
his duty to receive it when the sale was made. 1 In 
an action on the bond of an officer for his conver¬ 
sion of a bank draft or check given him in payment 
of a debt for the collection of which process had 
been levied by him, it is no defense that he was not 
paid in money, since the injured person is entitled to 
treat the draft or check as money after its accept¬ 
ance as such by the officer. 2 

Order to bring money into court. An order di¬ 
recting a sheriff or constable who has money in his 
custody to bring it into court furnishes no defense 
to an action on his official bond for such money un¬ 
less it has been brought into court pursuant to such 
order; 3 but where an officer properly brings money 
into court, pursuant to its direction, no liability can 
be imposed on him or his sureties for failing to pay 


86. Ohio —Bradt v Skillen, 2 Ohio 
Dec, Reprint, 727, 5 West D.Month 
72. 

57 C.J p 1035 note 23. 

87. Ky.—Jones v. Commonwealth, 2 
Litt 357 

57 C.J. p 1035 note 24. 

88. Ala —Governor v, Perrine, 23 
Ala. 807. 

89. Miss.—Brown v. Moseley, 19 
Miss. 354 

57 C.J. p 1035 note 26. 

90. Fla—Walling v. Carlton, 147 So 
236, 109 Fla. 97. 

91 . Ala—Fitzpatrick v. Montgomery 
Branch Bank, 14 Ala. 533. 

57 C.J, P 1036 note 28. 


92. Ky.—James v. Tates, 3 Mete 
343, distinguishing Stephens v 
Boswell, 2 J.J Marsh 29 and Rudd 
v Johnson, 5 Litt. 19. 

93. Ala.—Evans v. Governor, 18 Ala. 
659, 54 AmD, 172 ’ 

Pa —Beale v. Commonwealth, 7 
Watts 183. 

94. Ala—Dennis v Chapman, 19 
Ala. 29, 54 Am.D 186. 

Nev—Nash v Muldoon, 16 Nev 404 

95. Ga—Maryland Casualty Co. v. 
Salmon, 163 SE3 285, 28 GaApp 45 

/Pa—Commonwealth v. Keller, 162 A. 

474, 106 Fa,Super 458 
57 C.J. p 1036 note 41, p 1037 note 42. 

96. N.C.—Quin v. Roane, 24 N.C. 
144. 


97. Ohio—Woolard v. Favorite, 17 
Ohio Cir Ct 72, 9 Ohio Clr Dec. 686 

98. N C —Moore County v. McIntosh, 
31 N.C. 307 

99. NT—Willet v. Stewart, 43: 
Barb 98. 

57 C J. p 1037 note 52 

Liability of officer for defaults of 
deputy in general see supra § 55. 

1. Ga.—Prince v Wood, 97 S.B. 457, 
23 GaApp 56. 

Kan—Ferguson v Tutt, 8 Kan. 370*. 

Duty of officer to receive purchase- 
money for property sold see supra 
5 47. 

2. Iowa.-—Gutschenritter v. Whit¬ 
more, 139 N.W. 567, 158 Iowa 252. 

3. Del.—State v. Willard, 7 Del. 11.. 
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it over to plaintiff pending the further order of the 
court. 4 

Order to lend money . It has been held that where 
a court orders a sheriff or constable, as its agent, 
to lend money in his custody, the sureties on the 
official bond of such officer are not responsible for 
the faithful execution of the personal trust thus 
imposed 5 unless he does not comply with the pro¬ 
visions of such order as to the person to whom or 
mode m which the loan shall be made. 6 

Ownership of property from which money real¬ 
ized In an action on the official bond of a sheriff 
or constable for his failure to pay over or account 
for the proceeds of property sold under execution, 
the officer or his sureties cannot be heard to deny 
that such property belonged to the execution defend¬ 
ant. 7 

Payment of debt. In an action on the official bond 
of a sheriff or constable who has collected money 
on an execution, the right of plaintiff to the money 
cannot be disputed on the ground that the judgment 
was satisfied by a recovery and satisfaction m an¬ 
other case founded on the same cause of action; 8 
but payments by the debtor to execution creditors 
are a defense pro tanto to an action on an officer's 
bond for failure to collect the execution. 9 If an 
officer pays to plaintiff the amount of an execution 
then in force m his deputy’s hands, and the latter 
afterward collects it from defendant m execution, 
the deputy's sureties are liable on their bond if he 
fails to account for it; 10 and, where a deputy has 
neglected to pay over money collected on an execu¬ 
tion, the sureties on his official bond are not relieved 
from liability to the officer by the fact that, on being 
sued, the latter paid the money voluntarily without 
defending the suit. 11 

Proper application of money . There is no liability 


on the official bond of a sheriff or constable as to* 
money which has been properly applied or disposed 
of by him. 12 

Receipt or custody of money in private capacity. 
Where the receipt and custody of money by a sher¬ 
iff or constable are in his private, rather than his 
official, capacity, the sureties on his official bond are 
not responsible for his disposition thereof 13 The 
mere fact, however, that an officer authorized to re¬ 
ceive or collect a sum of money does so at a time 
prior to that at which such payment is required to 
be made does not make the transaction a personal 
one or relieve the sureties from liability for his 
wrongful disposition of the money received. 14 

Tender and refusal . It has been held that the 
sureties on the official bond of a sheriff or constable 
are relieved from such liability for the disposition 
of money in his custody where the officer tenders 
payment to a person entitled to receive money and 
such person refuses to receive it ; 15 but there is also 
authority to the contrary. 16 

Validity of judgment or process. The sureties on 
the official bond of a sheriff or constable are not 
relieved of liability for the loss or wrongful disposi¬ 
tion of money received or collected by the officer 
under process because of an irregularity in such 
process or its issuance 17 or because of an error 
or irregularity in the rendition of the judgment on 
which such process is based 18 Accordingly, al¬ 
though it has been said that a sheriff's sureties are 
not liable for the wrongful seizure or detention of 
money where he did not act under valid process, 1& 
there is authority to the effect that the validity of 
the process 20 or judgment 21 is not subject to at¬ 
tack in an action on the bond. 

Validity of sale by which money realized . In an 
action on the official bond of a sheriff or constable 


4. Ark—Cooley v Lovewell, 180 S 
W. 574, 95 Ark. 567. 

5. Ky.—Sanders v. Parrott, 1 Duv 
292 

6. Ohio—Hubbard v. Elden, 2 N.E 
434, 43 Ohio St 380 

57 C J. p 1037 note 55 

7. Mo —Smithers v State, 7 Mo. 34? 

NT—People v. Reeder, 25 N.T. 302 

8. , Ala—Hill v. Fitzpatrick, 6 Ala 
814 ' 

9. Ky.—Commonwealth v. Bosley, 5 
Bush 221. 

10. Ala—McGehee v. Gewm, 25 Ala 
176. , 

11. N.T.*—Andrus V. Be Alls, 9 Cow 

693. 1 « 

12. I1L—People ,v. . Foster, 23 N.E 
615, 133 111. 490. 


OPa.—Lancaster County Nat Bank v 
Commissioners of Lancaster Coun¬ 
ty, Com PL, 49 Lane Rev, 345. 

57 C J p 1037 note 53. 

Nonliability of sureties where offi¬ 
cer not liable in general see supra 
g 183 

13. Ga —Maryland Casualty Co v. 
Salmon, 163 S.E 285, 28 GaApp 
45 

57 C.J. p 1036 note 33. 

14. Mo.—State v Cayce, 85 Mo. 456 

57 C J p 1036 note 34 

15. linn,—Hull v. Chapel, 79 NW 
669, 77 Minn. 159, 77 Am S.R. 666 

57 C J p 1037 note 45 

16. Ohio.—State v. Alden, 12 Ohio 
59. 


17. Ark—State v. Norris, 19 Ark 
247 

57 C.J P 1036 note 35 

18. W.Va—State v Citizens* Trust, 
etc., Co., 77 SE. 902, 72 W.Va 
181 

57 C J. p 1036 note 36. 

19. XT S —Allen v. Clark, D.C.Cal, 

22 F Supp 898 

Cal—Best v Johnson, 29 P. 415, 78 
Cal 217, 12 Am.SR. 41, 3 L R.A 
168. 

20. Ga.—Watts v. Colquitt, 66 Ga. 
492—Prince v Wood, 97 SE 457, 

23 GaApp. 56. 

21. Ind.—Nutzenholster v State, 37 
Ind. 457. 

Actions on bonds of sheriffs and con¬ 
stables m general see xnfra §§ 193- 
20 $. 
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for his failure to pay over the proceeds of an execu¬ 
tion sale of land, it may be shown in defense that 
the execution defendant had but an equitable title 
to the land which could not be sold under execution 
at law. 22 

c. Extent of Liability 

The sureties on the official bond of a sheriff or 
constable are liable for his failure to pay over or account 
for money to the full extent thereof with interest from 
the time of demand, provided such amount does not 
exceed the penal sum of the bond. 

Provided such amount does not exceed the penal 
sum of the bond, the sureties on the official bond 
of a sheriff or constable are liable for his failure 
to pay over or account for money to the full amount 
thereof, with interest from the time of demand. 23 

Liability of deputy's sureties to officer . A sheriff 
or -constable who has been held liable for a default 
of his deputy in failing to pay over money collected 
or received by him is entitled to recover from such 
deputy’s sureties only the amount of the judgment 
rendered against the officer, and not the amount of 
interest or costs which he may have been compelled 
to pay m addition thereto; 24 nor are the deputy’s 
sureties liable for more than the amount of money 
which the deputy has received and failed to pay 
over, although judgment for a greater sum has 
been recovered against the officer, 25 

§ 189. -Other Defaults 

a. Abuse or excess of authority 

b Acts with respect to indemnity 

c. Assault and battery 

d. Costs and expenses of litigation 

e. Criminal acts of officer 

f. Defaults in connection with taking 

bond or security 

g. Defaults with respect to return of 

process 

h. Escape 

i. Failure to commit prisoner 

j. Failure to deliver unexecuted process 

to successor 


k. Injury caused by negligent operation 

of motor vehicle 

l. Injury to prisoner 

m. Matters relating to collection of taxes 

n. Matters relating to fees or compensa¬ 

tion 

o. Personal contracts of officer 

p. Wrongful arrest or imprisonment 

a. Abuse or Excess of Authority 

The sureties on the official bond of a sheriff or con¬ 
stable are liable for injuries resulting from his acts in 
abuse or excess of authority while attempting to execute 
some official duty. 

If a sheriff or constable, while attempting to exe¬ 
cute some duty of his office, abuses or exceeds his 
authority, or executes it m an unlawful manner, 
to the injury of another, the sureties on his official 
bond are liable therefor. 26 

b. Acts with Kespect to Indemnity 

Sureties on the official bond of a sheriff or constable 
are liable for the failure of the officer to preserve and 
account for money deposited with him as indemnity 
except under some circumstances where the statute 
permitting indemnity to be taken requires it to be in 
the form of a bond or other prescribed security. 

Sureties on the official bond of a sheriff or con¬ 
stable are liable for the failure of the officer to pre¬ 
serve and account for money deposited with him as 
indemnity 27 except where the statute permitting in¬ 
demnity to be taken requires it to be in form of a 
bond or other prescribed security, m which case 
it has been held, under the rule, recognized in some 
jurisdictions, as discussed supra § 178 g, that an 
officer’s sureties are liable only for acts done by 
him virtute officii and not for those done merely 
colore officii, that the taking of a deposit of money 
as indemnity imposes no liability on the sureties 
for its safekeeping or return. 28 

c. Assault and Battery 

A liability arises on the official bond of a sheriff or 
constable where, in connection with the discharge of 
a duty of his office, he commits an assault and battery, 
but not where the assault is a personal tort. 


22. Ala.—Kelly v. Governor, 14 Ala 
541. 

23. Ky—Champion v Le Van, 109 
S.W2d 404, 270 Ky 130 

57 C J. p 1038 note 64 

Liability as limited to penal sum 
named in bond see supra § 181. 

24. Va.—Weaver v Skinker, 4 Gratt 
160, 45 Va 160 

Liability of officer for defaults of 
deputy see supra § 55 

25. Va—Drew v. Anderson, 1 Call 
51, 5 Va. 51. 


26. NC—Corpus Juris cited in 

Price v. Honeycutt, 4 S.E 2d 611, 
614, 216 NC 270. 

57 CJ.p 1042 note 46 
Liability for unauthorized or unoffi¬ 
cial acts of officer in general see 
supra § 178. 

Execution of search warrant 

Where officer executing valid 
search warrant exceeds or abuses au¬ 
thority, thereby infringing on own¬ 
er's or occupant’s constitutional 
rights, bondsmen are liable in tres¬ 
pass for damages to such occupant 
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—McMahan's Adm'x v Draffen, 47 S 

W.2d 716, 242 Ky 785 

27. Neb—Comstock-Castle Stove Co 
v. Caulfield, 95 NW. 783, 1 Neb., 
Unoff, 542. 

Indemnity to officer see supra §§ 128- 
145 

Liability for defaults in connection 
with custody and disposition of 
money in officer's hands in general 
see supra 8 188. 

28. Neb—Comstock-Castle Stove Co. 
v. Caulfield, supra. 
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A liability arises on the official bond of a sheriff 
or constable where, in connection with the discharge 
of a duty of his office, he commits an assault and 
battery 29 or where m overcoming resistance to the 
exercise of his duty he so exceeds his authority 
as to become the aggressor m an assault and battery, 
to the injury of another 30 An officer is guilty of 
a personal tort, however, for which his sureties are 
not liable where, without necessity or provocation, 
he assaults a person not a party to the process he is 
serving or about to serve 31 or where he had no 
process to execute and was not attempting to make 
an arrest at the time of the assault. 32 Where the 
condition m the bond requiring faithful execution of 
the office is limited to specific duties enumerated m 
the bond relative to the execution of process and 
payment of fees, the bond affords no basis for re¬ 
covery by one whom the sheriff wounded while act¬ 
ing in his official capacity. 33 

Unlawful or careless use of weapons . A deputy 
sheriff selected for police duty is not a deputy who 
actually collects taxes within the meaning of a stat¬ 
ute making the bondsman of such deputy liable for 
the unlawful or careless use of certain weapons, 
even though he has served court papers and as¬ 


sisted with finances in the sheriff's office; 34 but 
the fact that a deputy was not a tax collecting 
deputy within the meaning of such statute does not 
preclude the maintenance of a suit on his bond be¬ 
cause it does not expressly cover the careless or un¬ 
lawful use of a weapon 36 Where the condition im¬ 
posed by statute upon the official bond of a con¬ 
stable, subjecting him and his sureties to liability 
for the unlawful or careless use of weapons, is not 
restricted m its operation to the county of the offi¬ 
cer's appointment, recovery thereunder does not de¬ 
pend on whether the unlawful or careless use of such 
weapon was in the course of official duty. 36 

d. Costs and Expenses of Litigation 

It has been held that the sureties on the official 
bond of a sheriff, constable, or deputy may be compelled 
to respond for the costs and expenses of litigation which 
has resulted from the default of the officer. 

The sureties on the official bond of a sheriff or 
constable may be compelled to respond for the costs 
and expenses of litigation which has resulted from 
the default of the officer, 37 but there is also au¬ 
thority, to the contrary, that they cannot be held 
liable for the costs of an action against the officer 


29. Kan—Farmer v. Rutherford, 15 
P 2d 474, 136 Kan 298. 

57 C.J p 1043 note 57. 

Criminal acts of officer see infra sub¬ 
division e of this section 
Negligent injury to prisoner in offi¬ 
cer’s custody see infra subdivision 
l of this section 
Mating- arrest 

(1) If in effecting an arrest an offi¬ 
cer, carelessly or in bad faith, under 
existing circumstances, harms anoth¬ 
er by the use of force apparently un¬ 
justified, this amounts to a breach of 
duty for which the sureties on his 
official bond are liable. 

N C —iPnce v. Honeycutt, 4 S E 2d 
611, 216 NC. 270. 

W.Va—State ex rel. Mullins v. Me- 
Clung, 17 SB 2d 621, 123 W.Va. 
682 

57 C J. p 1043 note 57 [b] (1). 

(2) So the sureties of an officer 
who in making an arrest commits an 
unjustifiable homicide are liable for 
damages for the wrongful death'— 
Helgeson v. Powell, 34 P.2d 957, 54 
Idaho 667—57 C.J p 1043 note 57 [b] 
( 2 ) 

(3) With respect to liability on offi¬ 
cial bond, officer may use no greater 
force in arresting suspected felon 
than in arresting suspected misde¬ 
meanant —Tabor v. McKenzie, Tex 
CivApp, 49 SW.2d 874 

(4) Sureties on official bond of 
sheriff are liable for damages aris¬ 
ing from intentional or negligent 
shooting of a misdemeanant who 


flees to avoid arrest—Holland v 
Martin, Miss, 56 So 2d 398, sugges¬ 
tion of error overruled 5 8 So 2d 62 

(5) Liability on sheriff’s bond for 
sheriff's shooting one merely running 
to escape arrest arises when shooting 
is either intentional or negligent.— 
Tabor v. McKenzie, Tex Civ App, 49 
S W 2d 874 

(6) Where, m endeavoring to ar¬ 
rest one person, an officer, such as 
a constable, mistakes another for 
the person wanted, and, in attempt¬ 
ing the arrest, injures him, such ac¬ 
tion constitutes a breach of the offi¬ 
cer’s official bond, whether injured 
person was mistaken for a felon or 
a misdemeanant —State ex rel. Rat¬ 
liff v Day, 198 SE 609, 120 WVa 
412—State v Cunningham, 167 S.E. 
595, 113 WVa 244. 

(7) Where, assuming to act as 
such, a deputy sheriff makes an ille¬ 
gal arrest, and the person arrested 
attempts to escape, to prevent which 
he is shot and injured by the officer, 
such arrest and subsequent act of 
shooting constitute acts colore officii, 
amounting to a breach of the officer’s 
bond, for which the surety on such 
bond may be held liable—Booten v 
Napier, 5 S E 2d 441, 121 W.Va 548 

(8) Whether sheriff used excessive 
force in making arrest, with respect 
to surety's liability, depends on rea¬ 
sonable appearance of situation to 
sheriff at time—Bassinger v. U. S 
Fidelity & Guaranty ICo, C.C.A Neb., 
58 F.2d 573, certiorari denied U. S. 
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Fidelity & Guaranty Co. v Bassinger, 
53 S Ct 21, 287 U S. 622, 77 L Ed 540. 

(9) Excessive force held not used 
—Moran v Lumbermens Mut Cas¬ 
ualty Co, DC Mich, 92 F Supp 267 

(10) Wrongful arrest or imprison¬ 
ment see infra subdivision p of this 
section. 

30. SC—Wieters v. May, 50 SE. 
547, 71 S C. 9 

31. Mo —Corpus Juris cited In. 

Humphrey v Ownby, App, 104 S. 
W.2d 398, 404 

Wash—Corpus Juris cited in Nelson 
v Bartell, 103 P.2d 30, 34, 4 Wash 
2d 174 

57 C.J p 1043 note 59 
Liability of sureties for acts of offi¬ 
cer m personal capacity in general 
see supra § 178 g. 

32. Ala.—Culverhouse v. National 
Sur Corp, 171 So 916, 27 Ala App. 
318 

33. U S —State of North Carolina 
ex rel. Wimmer v. Leonard, CC.A. 
N.C., 68 F 2d 228. 

Liability as limited by terms of bond, 
generally see supra § 178 

34. W.Va—State v Belcher, 160 S 
E. 565, 111 WVa 97. 

35. W.Va —Booten v Napier, 5 SE. 
2d 441, 121 WVa 548. 

36. W.Va.—State ex rel Ashworth 
v. Bibb, 171 SE. 414, 114 WVa 215. 

37. Ala.—Pruett v Williams, 47 So. 
318, 156 Ala. 346. 

57 C J p 1044 note 76. 
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to which they were not parties. 35 Similarly, sure¬ 
ties on the official bond of a deputy have been held 
liable to his principal for expenses incurred by the 
officer in defending an action brought against him 
for an alleged default of the deputy, 39 although in 
at least one jurisdiction this rule has been restricted 
to the costs of actions in which a default on the part 
of the deputy was found and the officer was held 
liable, and not to apply where the officer was suc¬ 
cessful, 40 but it seems that the liability of the 
deputy’s sureties does not extend to the expenses 
of appeals taken by the officer from a judgment 
against him without the consent of the deputy. 41 

e. Criminal Acts of Officer 

Sureties on the official bond of a sheriff or con¬ 
stable are not liable for the consequences of a criminal 
act, as such, of the officer, although they may be liable 
if the act renders the officer civilly liable. 

Sureties on the official bond of a sheriff or con¬ 
stable are not liable to suffer m his place for a 
criminal offense committed by him 42 or to indemnify 
individuals for consequence of a criminal act, as 
such 43 Where an act of an officer renders him 
civilly liable, however, his sureties are not relieved 
of liability on the bond by the fact that such act also 
constitutes a crime. 44 

f. Defaults in Connection with Taking Bond or 

Security 

Where it is the duty of a sheriff or constable to 
take a bond or other security, the sureties on his of¬ 
ficial bond ordinarily are liable for his failure to take 
a bond, or his acceptance of a bond with insufficient 
sureties or for an inadequate penal sum, or a bond which 
is informal, defective, or void. 

Where it is the duty of a sheriff or constable to 
take a bond or other security, the sureties on his 
official bond ordinarily are liable for his failure to 
take a bond, 45 or his acceptance of a bond with 
insufficient sureties' 16 or for an inadequate penal 


sum, 47 or a bond which is informal, 45 or does not 
contain conditions required by statute, 49 or is other¬ 
wise defective, 50 or a void bond 51 Where, how¬ 
ever, a statute makes an officer who fails to take 
bail, or takes insufficient bail, liable as special bail, 
it has been held that the officer does not become 
liable on his official bond for his failure to take 
bail, but is liable only as bail, and it is not until he 
has failed m his obligation as bail that the sureties 
on his official bond may be looked to; 52 but when 
he fails to perform his obligations as bail he becomes 
liable on his official bond 53 An attempt to enforce 
an insufficient bond taken by an officer does not bar 
the remedy on his official bond for the default, 54 
but in an action by attachment creditors on the offi¬ 
cial bond of the attaching officer for taking an in¬ 
sufficient bond m replevin for the attached property, 
where the replevin was not decided on the merits, 
but on a voluntary discontinuance of the attach¬ 
ment, defendant may show that the attached proper¬ 
ty was exempt 55 

Failure to return a replevin bond has been held 
to constitute a breach of the officer’s official bond, 
for which the sureties thereon are liable. 56 

Extent of liability . The measure of the amount 
for which sureties may be held liable for the taking 
of an insufficient or defective bond is the injury 
suffered by the person for whose benefit the bond 
is required, provided it does not exceed the penal 
sum named in the bond, 57 and their liability is not 
necessarily confined to the value of the property to 
the taking of which the bond relates 68 No dam¬ 
ages can be recovered against an officer’s sureties 
for his failure to take a proper forthcoming bond 
where the party from whom he should have taken 
it was afterward discharged from liability. 59 

g. Defaults with Respect to Return of Process 
(1) In general 


38. N T.—Berry v Schaad, 63 N.Y S 
349, 50 App Div 132 

39. N H —Hoitt v. Holcomb, 32 N H 
185 

57 CX p 1041 note 78 

Liability of officer for defaults of 
deputies see supra § 55 

40. N Y.—Franklin v Hunt, 2 Hill 
671. 

41. NY,—Conner v. ICeese, 32 Hun 
98. 

42. US —South v. Maryland, Md , 18 
How. 396, 15 L.Ed. 433. 

43. U S —South v Maryland, supra. 

44. V S —Indiana v. Gobm, C.C.Ind., 
94 F. 48. 

45. N.Y—reople v. Dlkeman, 3 Abb. 
Dec. 520, 4 Keyes 03. 

57 CX p 1038 note 70. 


46. Cal.—Noble v. Desmond, 14 P 
16, 72 Cal 330 

57 CX p 1038 note 71. 

I 47. Ill—Mayer v. People, 60 N.B 
96, 100 Ill. 109 

57 0 J p 1038 note 72. 

48. Tex—Lipscomb v. Mensing, 2 
Tex A.Civ C&s § 535 

49. Ala—^Traweek v. Heard, 12 So 
166, 97 Ala 715. 

50. Ill.—Love v. People, 94 Ill App 
237. 

51. S C.—Treasurers v. Barksdale, 
19 SOL. 272. 

52. N.C—Governor v. Jones, 9 NC. 
369. 


53. N.Y—People v Dikeman, 3 Abb. 
Dec 520, 4 Keyes 93 

57 CX p 1038 note 78 

54. Ala—Williams v. Ragan, 45 So 
185, 153 Ala. 397. 

55. Mich,—People v. Lee, 39 NW, 
731, 71 Mich 493. 

56. Ill.—People v. Robinson, 89 Ill 
159 

57 C.J p 1039 note 82. 

57. Ill—Love v. People, 94 Ill.App 
237. 

Liability as limited to penal sum of 
bond see supra 8 181. 

58. Ill—Love v. People, supra 

59. Ga—Griner v Smith, 106 S.E. 
20, 26 Ga.App. 319. 
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(2) Particular matters affecting liability 

(3) Extent of liability 

(1) In General 

Sureties on the official bond of a sheriff or constable 
may be compelled to respond for the failure of such of¬ 
ficer to return process within the time allowed by law 
therefor or the making of a false or defective return; 
and the officer is liable on his bond for making a false 
return. 

Sureties on the official bond of a sheriff or con¬ 
stable may be compelled to respond for the failure 
of such officer to return process 60 within the time 
allowed by law therefor, 61 or for the making of a 
false return 62 or a defective one, 63 and the offi¬ 
cer is liable on his bond for making a false re¬ 
turn, 64 but there can be no recovery of damages 
not proximately resulting from such default. 65 

(2) Particular Matters Affecting Liability 

Under the circumstances of the particular case, the 
liability of the surety on the official bond of a sheriff or 
constable for default of the officer with respect to the 
return of process has been held affected, or not affected, 
by the capacity in which the writ was delivered to the 
officer, his authority to execute it, the cause of his 
failure to return the process, the time of the receipt of 
the process, and by various other matters. 

Sureties on the official bond of a sheriff or con¬ 
stable are not liable for a failure on the part of such 
officer to return process not delivered to him in his 
official capacity, 66 or to return process which he 
was not authorized to execute, 67 or where the fail¬ 
ure to return process was due to a providential cause 
beyond the officers control 68 or to the accidental 
loss or misplacement thereof ; 69 but the sureties on 
the bond are liable for the officer's failure to execute 
process which he was not obliged to receive, if in 
fact he did receive it, 70 and the fact that process 
was received by a sheriff or constable too late to 


permit its full execution before the return-day does 
not relieve the sureties on his official bond of lia¬ 
bility for his failure to make a return. 71 

Abandonment of office by justice issuing process. 
Where, before the return-day of an execution, the 
justice by whom it was issued removed from the 
town and delivered his official docket and papers to 
the town clerk, and before the return-day the con¬ 
stable to whom the execution was delivered re¬ 
turned it to the town clerk, it was held that the con¬ 
stable and the sureties on his official bond could not 
be held liable for failure to return the writ to the 
justice 72 

Acts of plaintiff. Where the damages suffered by 
plaintiff in an action for a false return of process 
by a sheriff or constable have resulted from his own 
act rather than from the false return, he cannot re¬ 
cover on the official bond of the officer; 73 but it is 
no defense to an action on the official bond of a 
sheriff or constable for his failure to return a writ 
that, at the instance and request of plaintiff, the 
officer returned it to a county other than the one 
to which it was returnable on its face. 74 

Insolvency of defendant m process. Sureties on 
the official bond of a sheriff or constable are not 
relieved from liability for the officer's failure to 
return an execution by the fact that when the exe¬ 
cution came to his hands the execution defendant 
had no property, but was then and still continued 
to be insolvent; 75 but the insolvency or poverty of 
defendant may go m mitigation of damages 76 ex¬ 
cept where absolute liability for the amount of the 
debt is imposed by statute on the sureties in case 
of failure to return a writ. 77 

Issuance of alias writ. Where a sheriff or con¬ 
stable fails to return process, plaintiff therein does 
not relinquish his right of action on the officer's 


60. Va—Grands taff v. Ridgely, 30 
Gratt 1, 71 Va 1 

57 C.J. p 1039 note 87, 

61. Miss —W T. Rawleigh Co v. 
Hester, 200 So 250, 190 Miss 329 

57 CJ. p 1039 note 88 

Effect of termination of officer's In¬ 
cumbency prior to return-day see 
supra § 180. 

62. Mo —Majewski v. Bender, App , 
237 S W 2d 235 

57 C J. p 1039 note 89 

63. Mo—State v, Johnson, 78 Mo 
App 569 

64. Mo—Majewski v Bender, App, 
237 S W.2d 235—Anthony v. Downs 
Amusement Co, 205 S.W.2d 925, 
239 Mo.App. 1136. 

80 C J S.—29 


Pa, —Rogers v. Metropolitan Life 
Ins Co, 9 9 Pa Super. 505. 

65. Mich—Chalker v Fidelity & 
Deposit Co of Maryland, 256 NW 
343, 268 Mich 333 

66. Pa—Snapp v Commonwealth, 2 
Pa 49. 

57 CJ p 1040 note 98. 

67. Ala—Johnson v McLaughlin, 9 
Ala 551. 

57 CJ p 1039 note 96. 

66. Ala—Harris v. Bradford, 4 Ala 
214 

57 C.J p 1040 note 4. 

69. Ky —'Shippen v. Cuiry, 3 Mete. 
184. 

70. Tenn.—Kinzer v. Helm, 7 Keisk 

672. : 1 


71. Tenn—Chaffin v. Stuart, 1 Baxt. 
296—Smith v. Gilmore, 3 Sneed 481. 

72. N.Y.—Hampton, v. Boylan, 46 
Hun 151. 

73. NT.—Walter v Middleton, 68 N 
T 605 

57 C J P 1040 note 8. 

74. Ark—State v, Saddler, 6 Ark. 
235 

75. Ky—Goodrum v. Root, 2 Mete. 
427 

57 C.J p 1040 note 1 

76. Ga—Dobbs v Murray County, 
17 Ga 624. 

SC—State Treasurers v Hilliard, 42 
SCL. 412 

77. Ill.—Robertson v. Marshall 
County, 10 Ill. 559. 

Ky,—Goodrura v. Root, 2 Mete 427. 
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official bond by procuring the issuance of an alias 
writ. 78 

Nonpossession of property described in venditioni 
exponas . The fact that the property never came to 
the hands of a sheriff or constable does not excuse 
him from liability on his official bond for neglect to 
return a venditioni exponas or for making a false 
return thereof. 79 

Participation in making of return. Where a re¬ 
turn of process is prepared by a sheriff or constable 
but signed by his deputy, the officer cannot, on being 
held liable for an insufficient return, recover against 
the deputy and the sureties on his official bond; 80 
and, similarly, where an officer sees the return in¬ 
dorsed on process by a deputy before it is delivered 
into the clerk’s office, and with knowledge of facts 
showing its falsity allows the return to be made, it 
is m law and fact his return, and he cannot recover 
on the deputy’s official bond 81 Knowledge on the 
part of an undersheriff, however, that a return 
made by a deputy is false has been held not to be 
imputable to the sheriff so as to preclude a recovery 
by him from the sureties on the deputy’s bond, 82 and 
an officer by whom a return is signed may recover 
against his deputy and the sureties on the latter’s 
bond for damage suffered by him because of the 
falsity of the return, where it was prepared by the 
deputy or in accordance with his direction and the 
officer did not know of its falsity 83 

Payment to plaintiff. The maintenance of an ac¬ 
tion on the official bond of a sheriff or constable 
for his failure to return an execution is not barred 
by the fact that the execution defendant has paid 
the amount of the execution to plaintiff. 84 

Validity of judgment . Liability has been held not 
to arise on the bond of a sheriff or constable for 
his failure to return an execution issued on a void 
judgment, 85 but there is also authority for the view 
that the sureties cannot be permitted to show, in 


order to escape liability for a defective return by 
the officer, that the judgment was void 86 Mere 
irregularities in the judgment do not relieve the 
sureties of liability. 87 

Validity of process . Failure on the part of a 
sheriff or constable to return process which is on its 
face void is not a breach of his official bond, 88 but 
the sureties on the bond are liable for a failure to 
return process which is merely irregular. 89 

(3) Extent of Liability 

Withm the limits of the penal sum named In the 
bond, sureties on the official bond of a sheriff or constable 
are liable to the extent of the injury sustained as a re¬ 
sult of defaults of the officer with respect to the return 
of process. 

Subject to the rule, discussed supra § 181, that 
sureties on the official bond of a sheriff or constable 
may not be compelled to respond m an amount 
larger than the penal sum named in the bond, they 
are prima facie liable for a failure of the officer to 
return final process to the extent of the amount 
named in the writ, 90 or, for failure to return an 
attachment, to the extent of plaintiff’s demand, 91 
or, for failure to return a venditioni exponas, to 
the extent of the value of the property which was 
directed to be exposed to sale. 92 A recovery may 
be had, however, only to the extent of the injury, 
if any, resulting from such failure, 93 so, where the 
amount of an execution has been paid to plaintiff by 
defendant therein, no recovery of such amount can 
be had against the officer’s sureties, 94 but where a 
penalty is imposed by statute for failure to make a 
return the sureties are liable therefor notwithstand¬ 
ing such payment. 95 A false return warrants a 
recovery on the bond of the damages proximately 
resulting therefrom. 96 No recovery can be had for 
a loss not resulting from the officer’s default 97 

h. Escape 

The escape of a prisoner from the custody of a sher- 


78. Pa—Myers v Commonwealth, 2 
Watts & S 60 

79. Ind—State r Youmans, 1 Ind 
90. 

80. Tenn—Cate v. Howard, X Swan 
15. 

57 C.J p 1040 note 9. 

81. N.C—Wasson v Lrinster, 83 KC. 
575 

82. N’T.—Walter v. Middleton, 68 
N.Y 605. 

83. Md.—Naylor v Semmes, 4 Gill 
& J. 273. 

84. Ky—Commonwealth v. Bradley, 
4 JJ Marsh 209 

Recovery limited to injury sustained 
by plaintiff see infra subdivision 
gr (3) of this section. 


85. Miss —Union Motor Car Co v 
Cartledg-e, 97 So 801, 133 Miss 
318—Dailey v. State, 56 Miss 475 

86. Tenn —Perdue v. Dodd, 1 Lea 
710 

87. NY—Germon v. Swartwout, 3 
Wend 282. 

Tenn—Cowan v Sloan, 32 SW. 388, 
95 Tenn. 424. 

88. Ky —Hawkins v. Common¬ 

wealth, 1TB Mon 144. 

89. Mo—Alexander v. Eberhardt, 35 
Mo 475 

57 C J. p 1039 note 92. 

90. Ky—Goodrum v. Root, 2 Mete 
427 

57 CJ P 1041 note 19. 
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91. Tex—Smith v. Tooke, 20 Tex 
750 

92. Ky.—Johnston v. Governor, 2 
Bibb 186, 4 AmD 694. 

93. Ky—Commonwealth v. Bradley, 
4 JJ Marsh. 209. 

94. Ky.—Sanders v Commonwealth 
Bank, 2 Mete 327—Commonwealth 
v Bradley, 4 J.J. Marsh 209. 

95. Ky.—Sanders v. Commonwealth 
Bank, 2 Mete 327. 

96. Ark—Hearn v. Ayers, 92 S W. 
768, 77 Ark. 497. 

57 C J. p 1041 note 25. 

97. Ky.—Hill v. Turner, 3 Bush 27. 
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iff op constable works a breach of the condition of the 
officer's official bond and ordinarily renders the sureties 
thereon liable for the actual injury which has resulted 
from the default. 

The escape of a prisoner from the custody of a 
sheriff or constable works a breach of a condition 
of the officer's official bond that he shall faithfully 
perform the duties of his office. 98 The sureties are 
pnma facie liable, in a case of civil arrest, for the 
amount of the debt for which the arrest was 
made, 99 but ordinarily their liability is limited to 
the actual injury which has resulted from the de¬ 
fault, 1 although by some authorities this rule has 
been restricted to cases of the escape of one ar¬ 
rested on mesne process, and held not to apply to 
escape from an arrest on final process. 2 According¬ 
ly it may be shown m mitigation of damages that 
the person arrested was insolvent or unable to pay 
all his debts, 3 or that after the escape the officer re¬ 
arrested the debtor and committed him to jail, 4 ex¬ 
cept where actual inj*ury is not the measure of dam¬ 
ages 5 Where the sheriff releases the prisoner on 
the judgment creditor's refusal to pay the debtor’s 
lodging as required by statute, the facts do not make 
out a cause of action against the sheriff and his 
bondsmen for the escape of the prisoner. 6 The re¬ 
quirement of a bond m a writ of capias ad satis¬ 
faciendum does not affect liability for the release of 
the prisoner where the prisoner was not released on 
bond although inclusion of such requirement m the 
writ was irregular. 7 Where an officer releases or 
permits the escape of one convicted of crime, the 
sureties on his bond have been held liable for the 
amount of the fine imposed on the convict and the 


costs assessed against him. 8 

Escape of prisoner at large within jail limits un¬ 
der jail-hmits bond . The sureties of a sheriff are 
not liable to a judgment creditor for the escape of 
an imprisoned debtor who was at large within the 
jail limits under a jail-limits bond where the only 
breach of duty was that inferred from a statute im¬ 
posing absolute liability on the sheriff for what the 
statute deems an escape. 9 

i. Failure to Commit Prisoner 

The failure or neglect of a sheriff or constable to 
commit one to jail in accordance with an order of com¬ 
mitment made in a civil or criminal proceeding renders 
the sureties on the officer's official bond liable to one 
injured by such default. 

The failure or neglect of a sheriff or constable 
to commit one to jail m accordance with an order 
for commitment made in a civil proceeding renders 
the sureties on the officer's official bond liable to one 
injured by such default, 10 and a failure to com¬ 
mit one convicted of crime renders the officer's 
sureties liable for the amount of the fine and costs 
assessed against the convict. 11 

j. Failure to Deliver Unexecuted Process to 

Successor 

The failure of a sheriff or constable to deliver un¬ 
executed process to his successor has been held not to 
constitute a breach of his official bond. 

The failure of a sheriff or constable to deliver 
over to his successor m office process which he has 
not commenced to execute has been held not to 


98. Tex—Spradley v State, 56 S.W. 
1X4, 442, 23 Tex Civ App. 20. 

57 C J p 1043 note 61 

99. Ind—Lakin v. State, 89 Ind. 
68 

57 C J. p 1043 note 62 

1. Ga—Crawford v Andrews, 6 Ga 
244 

57 C J. p 1043 note 63. 

2. Ind—Lakin v State, 89 Ind 68 
57 CJ p 1043 note 64. 

3. Ga—Crawford v. Andrews, 6 Ga 
244. 

57 C J. p 1043 note 65 

4. Ind—State v. Caldwell, 17 NE. 
185, 115 Ind 6. 

5. Ind—Lakin v. State, 89 Ind 68— 
Lines v State, 6 Blackf 464. 

6. Mich —Butcher v Lovitt, 273 N. 
W 734, 280 Mich 369. 

7. Pa.—Commonwealth, to Use of 
Blystone v Davis, 186 A. 382, 122 
Pa Super. 280 

8 . Tex—Spradley v. State, 56 SW 
114, 442, 23 TexCiv.App. 20. 


9. U S.—American Surety Co of 
New York v. Van Gilder, C.C.A 
Mich, 115 F 2d 200, certiorari de¬ 
nied Van Gilder v American Sure¬ 
ty Co of New York, 61 S.Ct 621, 
312 US 690, 85 LEd. 1127. 

Reasons for role 

(1) Surety on sheriff's official bond 
did not contract to indemnify any 
one for an escape except as such es¬ 
cape might be due to some breach of 
sheriff's obligation well and faith¬ 
fully to perform and execute the du¬ 
ties of his office—American Surety 
Co. of New York v Van Gilder, C C. 
A Mich, 115 F 2d 200, certiorari de¬ 
nied Van Gilder v American Surety 
Co of New York, 61 <S Ct. 621, 312 
US 690, 85 LEd 1127. 

(2) It cannot be said that compli¬ 
ance with law which requires the 
sheriff to permit a prisoner to be at 
large on a jail-limits bond is a breach 
of the covenant of the official bond — 
American Surety Co. of New York v. 
Van Gilder, CCA Mich, 115 F.2d 200, 
certiorari denied Van Gilder v. Amer¬ 
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ican Surety Co. of New York, 61 S. 
Ct 621, 312 US. 690, 85 LEd. 1127. 

(3) Statute making sheriff liable 
for debt for which prisoner was com¬ 
mitted to jail, if prisoner shall go 
or be at large without jail limits, is 
not to be read into sheriff's official 
bond—American Surety Co of New 
York v Van Gilder, CCA Mich, 115 
F 2d 200, certiorari denied Van Gilder 
v. American Surety Co of New York, 
61 SCt 621, 312 US. 690, 85 LEd. 
1127. 

(4) Custody of prisoner within jail 
limits is not custody of sheriff, but 
custody of prisoner's sureties, with 
respect to liability of sheriff’s sure¬ 
ties to judgment creditor.—American 
Surety Co of New York v Van Gild¬ 
er, CC.A.Mich, 115 F.2d 200, certio¬ 
rari denied Van Gilder v. American 
Surety Co. of New York, 61 S.Ct. 621, 
312 U.S. 690, 85 LEd 1127. 

10. Pa—'Snyder v. Commonwealth, 
1 Penr. & W 94. 

57 C J. p 1044 note 70. 

11. Tex.—Wynne v. State, Civ.App , 
158 S.W. 783. 
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constitute a breach of his official bond for which his 
sureties are liable; 12 but there is also authority to 
the contrary, 13 

k. Injury Caused by Negligent Operation of 
Motor Vehicle 

Although there is authority holding otherwise, the 
sureties on the official bond of a sheriff or constable 
have been held liable for an injury inflicted by the officer 
while using a motor vehicle m the performance, or pre¬ 
tended performance, of a duty imposed by law. 

According to some authority the liability of the 
sureties on the official bond of a sheriff or con¬ 
stable for injuries inflicted by the officer while us¬ 
ing a motor vehicle depends on whether the officer 
at the time was acting by virtue of his office or 
under color of his office, 14 rather than whether he 
was acting m an official capacity. 15 Thus the fact 
that the officer was on an official mission at the 
time of running his vehicle against another did not 
convert such act into the performance of an official 
duty by virtue or under color of his office, 16 and 
therefore it did not constitute a breach of his bond 
to discharge the duties of his office faithfully, 17 even 
though he committed a tort in negligently operating 
his vehicle and violating traffic regulations 18 On 
the other hand, it has been held that where the of¬ 
ficer discharged his legal duty in such negligent 
manner as to cause injury to another it was an 
official wrong for which his bond is liable, 19 and 


that where the officer was using a vehicle furnished 
by the county for the purpose of going to a place 
where he had reason to believe information as to a 
crime to be available he was engaged m a duty im¬ 
posed by law. 20 With respect to liability on the 
bond, whether the officer was m fact performing a 
duty imposed by law is immaterial if he was pre¬ 
tending to do so 21 If the course of the official 
conduct is interrupted on any account not official in 
its nature and during such interruption the officer 
wrongfully causes injury to another, it is not offi¬ 
cial misconduct for which his bond is liable, 22 but he 
is on official business as long as he continuously 
pursues a course of conduct required of him by law 
with respect to his office. 23 

1 Injury to Prisoner 

Sureties on the official bond of a sheriff or constable 
are liable for injuries to a prisoner in the custody of 
the officer resulting from the latter's negligence or un¬ 
lawful act, but malice in performing the duties required 
by law affords no ground for recovery. 

Sureties on the official bond of a sheriff or con¬ 
stable are liable for injuries to a prisoner m the 
custody of the officer resulting from the latter’s neg¬ 
ligence, 24 or for his unlawful act in killing a pris¬ 
oner, 25 but the mere fact that the sheriff malicious¬ 
ly performs the duties required of him by law and 
enforces the law with malice against the prisoner af¬ 
fords no ground for recovery on his official bond. 26 


12. Term—State v. Parchmen, 3 
Head 609 

13. Mo —Governor v McNair, 1 Mo. 
302 

57 OJ p 1044 note 75. 

14. Ga—Culpepper v U. S. Fidelity 
& Guaranty Co., 33 S E 2d 168, 199 
Ga 56, conformed to 33 S E.2d 526, 
72 GaApp 171. 

Liability of surety on officer's bond 
for injury resulting- from negligent 
operation of officer's motor vehicle 
by deputy see supra § 179. 

Persons liable for injuries resulting 
from operation of motor vehicles 
generally see Motor Vehicles §& 
425-455 

15. Ga—Culpepper v U S Fidelity 
& Guaranty Co, supra. 

16. Ga—Culpepper v XJ. S Fidelity 
& Guaranty Co, supra—New Am¬ 
sterdam Casualty Co v Mathis, 61 

5 E 2d 422, 82 GaApp 421. 

17. Ga—Culpepper v U S Fidelity 

6 Guaranty Co, 33 S E 2d 168, 199 
Ga 56, conformed to 33 S E 2d 526, 
72 GaApp 171—New Amsterdam 
Casualty Co. v Mathis, 61 S E.2d 
422, 82 Ga.App 421. 

18. Ga—Culpepper v. TT, S. Fidelity 
& Guaranty Co., 33 S E 2d 168, 199 
Ga. 56, conformed to 33 SE2d 526, 
72 Ga.App. 171—New Amsterdam 


Casualty Co. v Mathis, 61 S.E 2d 
422, 82 Ga.App 421. 

19. Ala—Jones v. Buckelew, 25 So 
2d 23, 247 Ala 475. 

20. Ala—Jones v. Buckelew, supra. 

21. Ala.—Jones v, Buckelew, supra 

22. Ala—Jones v. Buckelew, supra. 
23* Ala—Jones v. Buckelew, supra. 

24. Ga.—Corpus Juris cited in 
Kendrick v Adamson, 180 SB. 647, 
648, 51 GaApp 402 
Kan—Pfannenstiel v Doerfler, 105 
P 2d 886, 152 Kan 479. 

57 CJ. p 1044 note 73 
Liability of surety on official bond of 
sheriff for damages to person in¬ 
jured by breach of duty by sheriff 
as jailer generally see Prisons $ 
14. 

Wrongful arrest or imprisonment see 
infra subdivision p of this section 
Placing prisoner in cell with insane 
man 

Surety on sheriff’s bond was liable 
for death of prisoner who was negli¬ 
gently placed m cell with violently 
insane man who during night killed 
prisoner by beating him with table 
leg torn from table which had been 
left in cell by sheriff and jailer, since 
only by his color of office could sher¬ 
iff direct that deceased be irapris- 
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oned—Dunn v Swanson, 7 S E 2d 
563, 217 NC 279. 

Drunken prisoner 

Action of deputy sheriff who was 
county jailer in incarcerating drunk¬ 
en prisoner m cell by himself with¬ 
out searching prisoner and remov¬ 
ing objects with which prisoner 
might inflict injury, such as matches, 
and failure of deputy to respond to 
drunken cries of prisoner for help, 
were held not to authorize recovery 
on sheriff's bond for death of prison¬ 
er which occurred when prisoner, as 
result of drunkenness, set Are to* 
himself—Kendnck v Adamson, 180 
S.E 647, 51 Ga.App. 402 

25. Ga—Powell v Fidelity & De¬ 
posit Co. of Maryland, 163 S E. 239, 
44 GaApp 88 

Assault and battery by officer see su¬ 
pra subdivision c of this section* 
Act done by virtue of office 
Arresting officer’s act in holding 
an arrested person in custody was 
done by virtue of his office. Conse¬ 
quently, an arresting officer killing a 
prisoner under arrest without provo¬ 
cation committed a breach of his 
official bond.—Powell v Fidelity & 
Deposit Co. of Maryland, supra. 

26. Miss —State ex rel Trigg v. 
West, 157 So. 81, 171 Miss. 203. 
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m. Matters Relating to Collection of Taxes 

Where it Is a part of the official duty of a sheriff to 
act as collector of taxes, his official bond covers what 
Is done or omitted by him in that capacity except where 
he is required to give a special bond as tax collector, 
in which case such bond rather than the general bond 
must respond. 

Where it is a part of the official duty of a sheriff 
to act as collector of taxes, his official bond covers 
what is done or omitted by him in that capacity, 27 
even though the duty is contingent on the failure to 
designate some other collector, 28 except where he is 
required to give a special bond as tax collector, in 
which case such bond, rather than the general bond, 
must respond 29 Where the law does not require 
a special bond as tax collector, the fact that such a 
bond is actually given does not affect or relieve the 
liability of the sureties on the officer’s general offi¬ 
cial bond. 30 The sureties on a bond relating or ex¬ 
tending to the collection of taxes may be compelled 
to respond for the sheriff’s failure to pay over or 
account for taxes collected by him in the perform¬ 
ance of his duty and under authority of law; 31 but 
they are not liable for taxes collected by an officer 
without authority 32 or for a failure to collect taxes 
which the officer was unauthorized to collect. 33 

Bond of deputy sheriff. Where a sheriff is also 
collector of taxes, the sureties on the official bond 
of a deputy sheriff have been held liable for the 
defaults of such deputy m connection with the 
collection of taxes by him, 34 even though the sheriff 
is required by statute to give a special bond as col¬ 
lector of taxes, 36 but there is also authority for 
the view that the deputy’s bond does not extend to 


his acts or defaults in collecting taxes. 36 

n. Matters Relating to Tees or Compensation 

As a general rule the sureties on the official bond of 
a sheriff or constable are liable for fees improperly col¬ 
lected by him. 

As a general rule the sureties on the official bond 
of a sheriff or constable are liable for fees im¬ 
properly collected by him; 37 but the sureties on the 
bond of a de facto sheriff are not liable to the de 
jure sheriff, on his recovery of the office, for the 
fees, salary, or other emoluments of the office which 
were received by their principal while exercising 
the functions of the office. 38 The failure or refusal 
of a sheriff or constable to repay money voluntarily 
overpaid to him as fees or expenses or in settlement 
of his accounts is not a breach of his official bond 
and does not render the sureties thereon liable, 30 
and the surety on the official bond of a sheriff is 
not liable to the county for the amount of illegal 
items of compensation which had been paid to the 
sheriff under a mistake of law honestly made by the 
county. 40 In an action on an officer’s bond to re¬ 
cover for fees collected and not turned over to the 
county, payments made by the officer for deputy 
hire may be set up in defense 41 

o. Personal Contracts of Officer 

The sureties on the official bond of a sheriff or con¬ 
stable are not liable for obligations of the officer which 
rest merely on his personal contracts 

The sureties on the official bond of a sheriff or 
constable are not liable for obligations of the officer 
which rest merely on his personal -contracts. 42 


27. Ky—Fidelity & Deposit Co. of 
Maryland v Board of Trustees of 
Elkton Graded Common School 
Dist, 57 S W2d 467, 247 Ky 635. 

57 CJ. p 1041 note 28 

28. Ky—Fidelity & Deposit Co of 
Maryland v. Board of Trustees of 
Elkton Graded Common School 
Dist, supra 

29. Ky—Fidelity & Casualty Co of 
New York v. Breathitt County, 123 
SW.2d 260, 276 Ky. 173. 

57 CJ, P 1041 note 29. 

Liability as between general and spe¬ 
cial bonds in general see supra § 
178. 

Effect of statute relating to addition¬ 
al bonds 

The statute providing that the 
county court may require the sheriff 
to give an additional bond or bonds, 
with good surety, and that the sure¬ 
ties on all bonds executed by the 
sheriff shall be jointly and severally 
liable for the sheriff's default, does 
not mean that the sureties on the 
sheriff's official bonds shall be jointly 
and severally liable ;with the surety 


on the revenue bonds for any default 
of the sheriff with respect to taxes 
collected —Fidelity & Casualty Co of 
New York v Breathitt County, su¬ 
pra. 

30. Miss—State v. Matthews, 57 
Miss 1 

31. Idaho—State v McDonald, 40 P 
312, 4 Idaho 468, 95 Am S.R. 137 

57 CJ p 1012 note 31 

32. Ky —Greenwell v. Common¬ 

wealth, 78 Ky 320. 

57CJ p 1042 note 32 

33. Miss—State v Harns, 52 Miss 

686 . 

34. Ill.—Wood v. Cook, 31 Ill. 271. 
57 CJ. P 1042 note 34, 

35. Ill—Wood v. Cook, supra. 

36. Md—Amos v Johnson, 3 Harr 
& M 216 

37. Pa—Commonwealth ex rel. and 
to Use of Allegheny County v. De 
Luca, 200 A. 712, 131 Fa.Super. 
451. 

57 C.J. p 1042 note 38. 

Compensation of sheriffs and con- 

4S3 


stables m general see infra §§ 215- 
260 

38. Tenn—Curry v. Wright, 8 S.W. 
593, 86 Tenn 636 

39. Ga.—Maryland Casualty Co. v. 
Salmon, 163 S.E 285, 28 Ga.App. 
45 

Miss—U S. Fidelity & Guaranty Co. 
v. Rice, 185 So. 563, 184 Miss 443, 
suggestion of error overruled 186 
So. 620, 184 Miss. 443. 

57 C.J p 1037 note 42. 

Liability for failure of officer to pay 
over money generally see supra § 
188 

40. Mo,—Maxwell v. Andrew Coun¬ 
ty, 146 S W 2d 621, 347 Mo 156 

41. Ill—Windmiller v. People, 78 
Ill.App 273. 

42. Fa.—Commonwealth v. Keller, 
162 A. 474, 106 Pa'Super 458. 

57 C J p 1044 note 81 
Unofficial acts generally see supra § 
178 f. 

Sale of deficiency certificate to 
bank by sheriff was not official act 
constituting breach of official bond. 
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y. Wrongful Arrest or Imprisonment 

Sureties on the official bond of a sheriff or constable 
may be compelled to respond for his wrongful act in 
arresting a person or for a wrongful imprisonment. 

Sureties on the official bond of a sheriff or con¬ 
stable may be compelled to respond for his wrong¬ 
ful act m arresting a person, 43 where the arrest is 
an act virtute officii, 44 as in arresting one person 
under process against another, 45 or for a wrongful 
imprisonment. 46 Where an officer wrongfully 
makes an arrest without a warrant, the sureties are 
liable if the arrest is on a charge for which the 
officer is authorized to make an arrest without a 
warrant, 47 but not otherwise. 48 An arrest by a 
sheriff or constable under process void on its face 
is not a breach of his official bond, 49 but a mere 
irregularity in the pro-cess or in the complaint on 
which it was issued does not relieve the sureties of 
liability for a wrongful arrest. 50 The surety is not 
liable to a municipal prisoner who was received by 
the sheriff or his jailer outside of and beyond his 
mandatory authority. 51 

Justification of arrest. No liability arises on the 


bond of an officer for the arrest of one charged with 
an offense of which he was not guilty, where the 
officer at the time of the arrest had reasonable 
grounds to believe that the person arrested had com¬ 
mitted the offense 52 The sheriff's bondsman is 
not liable for damages resulting from wrongful im¬ 
prisonment pursuant to an order of court directing 
the sheriff to take into custody and confine a person 
known by the sheriff to have served his full term 
and to have been discharged, since the sheriff was 
justified in obeying the order which was fair on its 
face. 53 

§ 190. Rights and Remedies of Sureties 

A surety on a bond of a sheriff or constable is en¬ 
titled to be indemnified against any liability, loss, or ex¬ 
pense sustained in consequence of the execution of the 
bond where the surety and the officer have so agreed. 

A surety on a bond of a sheriff or constable is 
entitled to be indemnified against any liability, loss, 
or expense sustained in consequence of the execu¬ 
tion of the bond where an agreement between the 
surety and the officer to that effect is incorporated 
in the bond 64 or separately executed. 55 Accordmg- 


smce sheriff was not acting- by virtue 
of office or under color of office but 
in private capacity—Citizens’ State 
Bank of Wheeler v American Surety 
Co. Tex Civ App, 65 S.W2d 778, er¬ 
ror refused 

43- Anz—Platt v Greenwood, 69 P 
2d 1032, 50 Ariz. 158 
Ga—Hester v Shrouder, 13 S E 2d 
875, 64 Ga App 572 
Miss —Maryland Casualty Co v. 

Eaves, 196 So. 513, 188 Miss 872 
Use of unjustified force m malting 
arrest see supra subdivision c of 
this section 

Palse or malicious arrest, while it 
may be a tort, is likewise a breach 
of a sheriff’s official bond, where the 
arrest is done colore officii—Jackson 
v. Norton, 44 SE2d 269, 75 GaApp. 
650. 

Acts within, official status 

If sheriff, in attempting arrest in 
improper manner, acts with author¬ 
ity and within official status, official 
bond is responsible—Bassinger v TJ. 
S Fidelity & Guaranty Co, CCA 
Neb., 58 F 2d 573, certiorari denied 
U. 6. Fidelity & Guaranty Co v Bas- 
smger, 53 & Ct 21, 287 US 622, 77 
L.Ed 540. 

Arrest beyond limits of county 
Under statutes giving sheriff pow¬ 
er to make arrest m certain cases be¬ 
yond limits of his own county, sure¬ 
ties on sheriff's bond are liable for 
unlawful arrest made under color of 
office, even though arrest is made be¬ 
yond boundaries of county—State ex 
rel Penrod v. French, 51 NE 2d 858, 
222 Ind. 145, 149 A.L R 1084. 


Manner of attempting to make ar¬ 
rest without warrant held unlaw¬ 
ful 

Idaho—Helgeson v. Powell, 34 P.2d 
957, 54 Idaho 667. 

44. WVa.—State ex rel Verdis v. 
Fidelity & Casualty Co. of New 
York, 199 SB 884, 120 WVa 593. 

45. Mass—Cambridge v Foster, 81 
NE 278, 195 Mass 411 

Tex—Clark v. Winn, 46 S W. 915, 19 
Tex Civ App 223 

Personal liability of officer for 
wrongful arrest see supra § 121 

46. Ga—Jackson v Norton, 44 S E 
2d 269, 75 GaApp 650 

Idaho—Lorang v. Hays, 209 P.2d 733, 
69 Idaho 440. 

N C —Corpus Juris cited in Price v. 
Honeycutt, 4 S E 2d 611, 614, 216 
NC 270 

Okl—Ingles v Hotze, 130 P 2d 302, 
191 Okl. 378. 

57 C J p 1042 note 49. 

Preventing prisoner from giving 
bond 

Tex—King v. Roberts, 84 SW.2d 
718, 125 Tex. 623. 

Taking prisoner to justice in distant 
town 

Tex—King v Roberts, supra. 

47. Iowa—Yount v Carney, 60 NW 
114, 91 Iowa 559—Clancy v. Ken¬ 
worthy, 35 NW. 427, 74 Iowa 740, 
7 Am.S R 608. 

48. Tex —Continental Casualty Co. 
v Miller, Civ App, 135 S W 2d 501 

57 C J. P 1043 note 51. 
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Neither officer nor surety held liable 
on bond 

Tenn—State ex rel. Key v Cron, 12 
Tenn App 615 

Damages resulting from confinement 

Constable's bondsman who was not 
liable for unlawful arrest of accused 
was not liable for damages resulting 
from placing accused in confinement 
or for humiliation, since such ele¬ 
ments were to be considered by ju¬ 
ry only in connection with arrest, as 
pleaded, and not as separate cause 
of action or as grounds for exemp¬ 
lary damages growing out of arrest 
—Republic Underwriters v. Norman, 
Tex Civ App, 97 S W.2d 976 

49. Colo—Allison v People, 39 P. 
903, 6 Colo.App 80 

Tenn—McLendon v, ’State, 22 S.W" 
200, 92 Tenn 520, 21 LRA 738 

50. Tex —Roberts v Brown, 94 S.W 
388, 43 Tex Civ App. 206. 

51. Ga—Tate v. National Surety 
Corp., 200 S.E 314, 58 GaApp 874. 

52. Ky —Commonwealth v Reed, 
271 S W. 674, 208 Ky 587. 

Mo—Motley v. Dugan, App., 191 S 
W 2d 979. 

53. Wash—Cavitt v McCrite, 79 P. 
2d 637, 194 Wash 684. 

54. N.H—Maryland Cas Co v, Gen- 
dron, 24 A.2d 625, 92 NH 72 

55. U.’S.—American Sur. Co. of N Y 
v Inmon, C.AMiss, 187 F2d 784. 

Statute providing for Joint and sever¬ 
al liability 

Statute providing that remedy on 
sheriff’s bond shall be joint and sev¬ 
eral against all or any one or more 
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ly, the surety may, under such an agreement, main¬ 
tain an action against the officer to recover pay¬ 
ments made under or pursuant to the bond, 56 such 
as a payment of a judgment against the officer 57 or 
a payment m settlement of a claim against the of¬ 
ficer 58 Moreover, a surety on the general official 
bond of a sheriff or -constable against whom liability 
has been asserted because of the officer’s failure 
to pay over funds collected by him is entitled to 
maintain an action on a special revenue bond given 
by the officer, to compel the sureties on such special 
bond to pay as much of the officer’s shortage as 
they are liable for under their bond. 59 

The right of action of an officer’s surety who has 
been compelled to respond for a default of the of¬ 
ficer’s deputy to sue on the deputy’s bond is dis¬ 
cussed infra § 194. 

§ 191. Admissibility and Conclusiveness on 
Sureties of Adjudication against Of¬ 
ficer 

The authorities are not in accord as to the admis¬ 


sibility and conclusiveness, fn an action against the 
sureties on the official bond of a sheriff or constable, 
of an adjudication against the officer. 

The authorities are not in accord as to the ad¬ 
missibility and conclusiveness, m an action against 
the sureties on the official bond of a sheriff or con¬ 
stable, of an adjudication against the officer. 60 
Thus, while it has been held m some instances that 
an adjudication against the officer is not evidence 
against the sureties in an action on the bond, 61 the 
more general rule appears to be that it is admissi¬ 
ble, 62 as at least some evidence of the officer’s de¬ 
fault and the extent of his liability, 63 and it has 
been held to be prima facie evidence against the 
sureties even though they had no notice of the action 
or proceeding m which it was rendered. 64 

While various authorities have broadly stated as 
a general rule that such a judgment is, 65 or that 


obligors, but that, in all suits there¬ 
on against surety, liability of sheriff 
shall be first fixed, except when sher¬ 
iff is a party to suit or has died or 
is not found, did not have effect of 
nullifying written agreement execut¬ 
ed by sheriff m connection with, and 
m consideration of, plaintiffs execu¬ 
tion as surety of sheriff's bond, 
whereunder sheriff indemnified plain¬ 
tiff against liability under bond and 
authorized plaintiff to pay or com¬ 
promise claims or charges —Ameri¬ 
can Sur. Co. of N. Y. v. Inmon, su¬ 
pra. 

56. U S —American Sur. Co of N 
Y. v. Inmon, supra. 

Deposit of fees in insolvent bank 
Failure of county and surety on 
sheriff’s bond to compel preference 
of sheriff’s illegal deposit of fees in 
insolvent bank did not relieve sheriff 
from liability to reimburse surety 
for money paid county as balance of 
deposit, where sheriff asserted no 
preference on filing claim with bank's 
receiver after he was in default to 
county —Fidelity & Deposit Co of 
Maryland v. Mason, 42 P.2d 486, 55 
Idaho 397. 

Assumpsit held proper remedy 
N.H—Maryland Cas Co. v. Gendron, 
24 A.2d 625, 92 ;NTH. 72. 

57- N H —Maryland Cas. Co v. Gen¬ 
dron, supra. 

Establishment of liability by judg¬ 
ment 

(1) In absence of a situation 
wherein principal under bond, know¬ 
ing of some possible method of es¬ 
caping payment of a judgment 
against principal, warned surety not 


to voluntarily pay judgment, the 
judgment established surety's liabil¬ 
ity until he showed the contrary — 
Maryland Cas. Co v Gendron, supra 

(2) Where a deputy sheriff’s offi¬ 
cial bond provided that, if surety in¬ 
curred any liability on deputy’s ac¬ 
count, deputy would repay surety 
the amount incurred, and surety 
paid a judgment which was recovered 
against deputy for damages as a re¬ 
sult of deputy’s wrongful acts with 
respect to a replevin action, judg¬ 
ment creditor was entitled to hold 
money paid by surety, and deputy 
was bound to reimburse surety and 
to look to creditor for his own reim¬ 
bursement, if any, and vacating judg¬ 
ments in replevin and damage ac¬ 
tions would not be a defense to sure¬ 
ty's action m assumpsit against dep¬ 
uty to recover sums paid to creditor 
—Maryland Cas Co. v. Gendron, su¬ 
pra. 

58. TJ S —American Sur. Co of N Y 

v. Inmon, C.AMiss, 187 F 2d 784 

Consent of officer to settlement or 
compromise 

(1) Judgment dismissing action 
against sheriff, and entered as part of 
and in accordance with settlement 
agreement entered into by sheriff's 
surety under authority of agreement 
whereunder sheriff indemnified sure¬ 
ty against liability under bond and 
authorized surety to pay or compro¬ 
mise claims or charges, did not bar 
surety from maintaining action 
against sheriff under indemnity 
agreement, although settlement was 
without defendant's consent—Amer¬ 
ican Sur. Co. of N Y. v. Inmon, su¬ 
pra. 


(2) Statutory provision that a 
surety shall not suffer judgment to 
be entered against him by confession 
or default, without consent of princi¬ 
pal debtor, was not applicable to bar 
action by surety against sheriff to 
recover for sum paid in settlement 
of claim without defendant's con¬ 
sent—American Sur Co. of N Y. v. 
Inmon, supra 

59. Ky—Leslie County v Maggard, 
13 'S W2d 766, 227 Ky 583 

Liability as between sureties or gen¬ 
eral and special bonds of officer 
see supra § 178. 

60. SD—Connor v. Corson, 83 N.W. 
588, 13 SD 550. 

Persons responsible over to another 
as concluded by judgment against 
latter generally see Judgments §& 
811, 812 

61. Anz—Gray v. Noonan, 50 P. 
116, 5 Ariz. 167. 

57 C.J p 1045 note 86 

62. Ky.—Grayham v. Washington 
County Ct, 9 Dana 182, 

57 CJ. P 1045 note 87. 

63. Ky —Grayham v. Washington 
County Ct., supra. 

64. 'SC—State v. Cason, 11 SC. 392. 
57 C J. p 1045 note 96. 

65. Ill—People, for Use of Costop- 
olus v Maxwell, 15 N.E 2d 883, 296 
Ul.App 651 

57 C J. p 1045 note 89. 

Failure to describe officer as such in 
prior action 

(1) The judgment has been held 
conclusive on the sureties even 
though the declaration in the action 
against the officer did not in terms 
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such a judgment is not, 66 conclusive on the sureties 
on the official bond, it has more specifically 
been held that the judgment against the officer is 
conclusive against the sureties where they wc 
notified of the action m which it was rendered, 67 
and not conclusive where they were not notified or 
afforded an opportunity to defend the action, 68 un¬ 
less on a fair construction of the bond the sureties 
may be deemed to have undertaken to be responsible 
for the result of a suit against the officer. 69 It has 
also been held that a judgment or other adjudica¬ 
tion against an officer is only pnma facie evidence 
against the sureties on his bond, 70 at least where 
they had no notice of the action or proceeding m 
which it was rendered, 71 and that, at least where 
the sureties had no such notice, they may defend on 
the ground that such judgment is erroneous on the 
merits, 72 or that it w r as obtained through fraud or 
collusion, 73 or that the court by which it was ren¬ 
dered was without jurisdiction. 74 

Sureties of deputy While a judgment against a 
sheriff or constable for an official default of his 
deputy has been held not to be evidence against the 
sureties on the official bond of such deputy, 75 the 
more generally accepted rule would seem to be that 
such a judgment is prima facie evidence against the 
deputy’s sureties, 76 even though they had no notice 


of the action in which the judgment was rendered, 77 
but that it is not conclusive on them 78 except, as 
has been held, where they had notice of the action m 
which such judgment was rendered, and the deputy 
defended it. 79 

§ 192. Summary Proceedings on Official 
Bonds 

a. In general 

b. Considerations affecting availability of 

summary remedy 
c Procedure 

a. In General 

Summary remedies for enforcing the liability of 
sureties on the official bond of a sheriff or constable are 
available only in conformity to the statutes creating 
them, which statutes, being penal in nature, must be 
strictly construed and applied. 

In accordance with statutory provisions m some 
jurisdictions, the liability of sureties on the official 
bond of a sheriff or constable may be enforced by 
summary proceedings. 80 Such summary remedies 
may be taken and pursued only in strict conformity 
to the statutes creating them, 81 wffiich statutes, be¬ 
ing penal m their nature, 82 must be strictly con¬ 
strued 83 They will not be extended beyond their 
terms, 81 and they will not be held to apply to de- 


desenbe him as being such officer — 
Denrne v Smith, 129 Mass 143 
(2) On the other hand, it has been 
held that, while a judgment recov¬ 
ered against a constable for miscon¬ 
duct of his official duties is conclu¬ 
sive against the sureties, an action 
against a constable and his sure¬ 
ties cannot be maintained on a judg¬ 
ment entered against the constable in 
proceedings to recover damages for 
assault and battery where the record 
of the first action fails to disclose 
that the assault and battery was 
committed in the course of his offi¬ 
cial duties and where it was insti¬ 
tuted against him alone as an indiv¬ 
idual —fcSopko v Esslinger, 47 Pa 
Dist. & Co. 155, 44 Lack Jur 221 
66* U S —Downer v United States 
Fidelity & Guaranty Co., CC.AFa, 
46 F 2d 733 
57 CJ, p 1045 note 91. 

67* Ohio.—State v. Colenck, 3 Ohio 
487, 

57 C J. p 1045 note 92 

68. Ohio.—State v. Colenck, 3 Ohio 
487. 

57 C.J. p 1045 note 93. 

Amount of damages 
Since judgment recovered against 
sheriff for permitting escape was not 
binding on surety on sheriff’s bond 
conditioned on faithful performance 
of official duties, where surety was 
not made party to action or served i 


with notice therein, surety was still 
entitled to litigate amount of plain¬ 
tiff’s damages —Slagle v. New Am¬ 
sterdam Casualty Co , 276 NYS 162, 
243 App Div. 79. 

69. Kan—Graves v Bulkley, 25 
Kan. 249, 37 Am.R 249. 

57 C J p 1045 note 94. 

70. S.D—Connor v. Corson, 83 N.W. 
588, 13 SD 550 

57 C J p 1045 note 95 

71. Ohio—State v Jennings, 14 
Ohio St 73 

57 C J. p 1045 note 96 

72. Kan—Fay v Edmiston, 25 Kan. 
439 

57 C J, p 1045 note 97. 

73. Me.—Dane v Gilmore, 51 Me 
544 

57 C J P 1045 note 98 

74. Mass —Fall River v Riley, 5 N. 
E 481, 140 Mass. 488 

75. Ky.—Johnson v.’ Thompson, 4 
Bibb 294 

76. Va —Cox v Thomas, 9 Gratt 
323, 50 Va 323 

57 C J. p 1045 note 3 

77. NT—Westervelt v. Smith, 9 N 
T Super. 449. 

78. NT—Thomas v. Hubbell, 35 N* 
T 120 

57 C J p 1046 note 5. 

79. Vt—Chamberlain v. Godfrey, 36 
Vt. 380, 84 AmD 690. 
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80. Tex—Hackler v. H. Kohnstamm 
& Co of Texas, Civ.App,, 227 SW. 
2d 347. 

Summary proceedings against sher¬ 
iff or constable see supra §& 168- 
172. 

81. Tex—Randerson v. Dallas Joint 
Stock Land Bank of Dallas, 147 S 
W 2d 769, 136 Tex 91—Hackler v. 
H Kohnstamm & Co of Texas, Civ. 
App, 227 S W 2d 347. 

57 C J p 1046 note 9. 

82. Miss —W. T. Rawleigh Co. v. 
Causey, 16 'So,2d 397, 195 Miss 842 
—W. T. Rawleigh Co. v Hester, 
200 So 250, 190 Miss 329—Union 
Motor Car Co. v Farmer, 138 So. 
579, 161 Miss 847. 

Tex —Hackler v H, Kohnstamm & 
Co, of Texas, Civ.App., 227 SW.2d 
347. 

57 CJ p 1046 note 10. 

83. Miss—Union Motor Car Co. v. 
Farmer, 138 So. 579, 161 Miss 847. 

Tex—Randerson v Dallas Joint 
iStock Land Bank of Dallas, 147 
S W 2d 769, 136 Tex. 91. 

57 CJ. p 1046 note 11 

84. Miss—W. T Rawleigh Co v. 
Causey, 16 So.Sd 397, 195 Miss. 842 
—-W T Rawleigh Co v. Hester, 
200 So 250, 190 Miss 329. 

57 C J. p 1046 note 12. 

Possession, at expiration, of term 
A statute providing for summary 
proceedings for a sheriff’s failure to 
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faults which are not clearly provided for 85 or which 
were not committed by the officer in his official ca¬ 
pacity. 86 A fortiori there can be no summary 
remedy against the sureties unless given by stat¬ 
ute; 87 and a statute giving a summary remedy 
against an officer does not include, and will not be 
extended by implication to include, the right to 
proceed summarily against the sureties on his 
bond. 88 A summary remedy against sureties is 
cumulative merely, and does not supersede the 
remedy by action on the bond 89 

Who may proceed summarily. A statute giving 
a summary remedy against the sureties on the offi¬ 
cial bond of a sheriff or constable for such officer’s 
failure to pay over money which he has collected on 
execution "on demand of plaintiff” refers to the 
execution plaintiff and not to plaintiff in the original 
action, and hence is available to a defendant m 
whose favor judgment has been rendered. 90 An of¬ 
ficer against whom judgment has been obtained be¬ 
cause of the misconduct or default of his deputy 
may have his remedy by motion against the deputy’s 
sureties 91 even though he has not yet paid the judg¬ 
ment against him 92 The state is entitled to the 
benefit of the statutory remedy on the official bond 
of an officer for a default with respect to process 
issued on behalf of the state. 93 

Defaults for which summary remedies available 
Summary proceedings to enforce the liability of 
sureties on the official bond of a sheriff or con¬ 
stable have been held to be available, under stat¬ 


utes providing for such proceedings, for such offi¬ 
cer’s failure to serve process, 94 failure to pay a 
county order, 95 failure to collect money which might 
have been collected by the use of reasonable dili¬ 
gence, 96 failure to pay over money collected 97 or to 
account for money in his official custody, 98 failure 
to turn over goods m his possession to his succes¬ 
sor, 99 loss of property in his official custody, 1 fail¬ 
ure to settle his accounts with the county fiscal au¬ 
thorities, 2 failure to note on an execution the time 
of its delivery to him, 3 failure to return process 4 
within the time prescribed by law, 5 or making a 
false 6 or insufficient 7 return. A summary remedy 
provided by statute against an officer’s sureties has 
also been held to be available for a default of such 
officer’s deputy. 8 However, a summary remedy is 
not available against an officer’s sureties for his 
defaults occurring prior to the enactment of the 
statute giving such remedy. 9 

b. Considerations Affecting Availability of 
Summary Remedy 

Particular considerations or circumstances which 
have been held to affect or not to affect the availability 
of a summary remedy against the sureties on the of¬ 
ficial bond of a sheriff or constable include the suf¬ 
ficiency of the bond, validity of the judgment or process, 
want of injury to the complainant, issuance of an alias 
writ, and the death or absence of the officer. 

The effect of various circumstances on the avail¬ 
ability of a summary remedy against the sureties 
on the official bond of a sheriff or constable has 
been adjudicated. 10 Sureties on the official bond of 


turn over to his successor m office 
seized goods and chattels in his pos¬ 
session at the expiration of his term 
of office has been held to be inap¬ 
plicable where sheriff seizing a mo¬ 
tor vehicle had delivered it in re¬ 
plevin proceeding before he went out 
of office —Union Motor Car Co v. 
Parmer, 138 So. 579, 161 Miss 847. 
85. Miss.—Tapp v. Bonds, 57 Miss 
281. 

S7CJ p 1046 note 13 
86- Miss—Radford v. Hull, 30 Miss. 
712. 

57 C J. P 1046 note 14 

87. La—Hernandez v. Hugh, 22 La. 
Ann 245 

57 C J. p 1046 note 15 

88. La—Soule v. Worsham, 22 La. 
Ann 78. 

57 aj\ p 1046 note 17. 

88. Ark —Levy v Lawson, 5 Ark 
212 

57CXp 1046 note 18. 

90. Ala.—Chandler v. Reid, 21 So. 
475, 114 Ala. 390. 

91. Va—Weaver v. Skinker, 4 Gratt. 
160, 45 Va. ICO—Shelton v. Ward, 
1 Call 538, 5 Va. 538. 


92. Va—Weaver v. Skinker, 4 Gratt 
160, 45 Va 160. 

93. Miss—State v. Nichols, 39 Miss 
318 

94. Ark—Atkinson v Hulse, 30 Ark. 
760. 

95. Va.—'State v. Keadle, 29 SE 
976, 44 W.Va. 594. 

96. Tex.—Hackler v H Kohnstamm 
& Co of Texas, Civ.App., 227 S W 
2d 347. 

57 CJ p 1047 note 31. 

97. Va.—Carr v. Meade, 77 Va 142. 
57 C J p 1047 note 32 

98. Ala—Dane v McArthur, 57 Ala. 
448. 

57 C J P 1047 note 33. 

99. Mass—Union Motor Car Co. v. 
Parmer, 138 So. 579, 161 Mass 847. 

1. Tex—Cleveland v. Tittle, 22 S. 
W. 8, 3 Tex Civ App. 191 

2. Ga—U S Fidelity & Guaranty 
Co, v Toombs County, 1 S.EJ 2d 
411, 187 Ga. 544 

NC.-Jenkens v Howell, 65 N.C. 61. 

3. Ala.—Chandler v. Henry, 8 So. 
96, 90 Ala. 271. 
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4. Miss.—Cox v Ross, 56 Miss. 481. 

57 CJ P 1047 note 37. 

5. Ala—Wofford v. Robinson, 7 Ala- 
489 

57 C J p 1047 note 38. 

6. Tex.—Hackler v. H Kohnstamm 
& Co of Texas, Civ App., 227 S W 
2d 347 

57 C.J p 1047 note 39. 

7. Tenn —Perdue v Dodd, 1 Lea 710. 
57 C X p 1047 note 40. 

8. Tex —Rich v Graybar Electric 
Co, 84 SW2d 708, 125 Tex. 470, 
102 A.L R. 171. 

57 CJ. p 1047 note 41. 

9. Tenn.—Wood v. Orr, 10 Yerg. 
505 

10. Judgment against officer 

The recovery of a judgment 
against a sheriff or constable for an 
official default does not bar summary 
proceedings for the same default 
against the sureties on his official 
bond, where such judgment is un¬ 
availing—Grayham v Washington 
County Ct, 9 Dana, Ky., 182. 
Pendency of action 
The pendency of an ordinary action 
against a sheriff or constable and the 
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a sheriff or constable cannot be held liable in sum¬ 
mary proceedings thereon where the bond is invalid 
or void, 11 and ordinarily a remedy by such proceed¬ 
ings is not available where the bond is not good as 
a statutory bond, the remedy, if any, in such case 
being by ordinary action. 12 Where a statute ex¬ 
pressly provides, however, that a bond shall be valid 
and binding, although not in the statutory form, the 
summary remedy is available against the sureties 13 
It has been held that a summary proceeding on a 
bond is no-t precluded by the fact that the bond 
was not registered or recorded as required by stat¬ 
ute, 14 or that, although duly registered, it does not 
appear to have been accepted by the proper officers 
and registered by their order. 15 

Doubt as to duty. A summary remedy against a 
sheriff or constable and the sureties on his official 
bond may be available only in cases of intentional 
delinquency on the part of the officer, 16 and it has 
been held that it cannot be pursued for a failure to 
pay over money which was due to a well-founded 
doubt as to the right of the party to receive it 17 

Validity of judgment or process. On motion 
against a sheriff or constable and the sureties on his 
official bond for a neglect on the part of such of¬ 
ficer to pay over the proceeds of sales of property, 
the sureties cannot object to the sufficiency of the 
judgment 18 or execution 19 under which the sales 
were made and the money received; and the fact 
that an execution was irregular and voidable is not 
any defense to a motion against an officer and his 
sureties for an illegal return of the same “not 
satisfied.” 20 However, a summary proceeding for 
the officer’s failure to proceed under execution will 


not lie where it appears that, prior to the proceed¬ 
ing, execution had been quashed and the judgment 
satisfied. 21 

Want of injury; receipt of money. It has been 
held that, since the statute authorizing summary 
proceedings against the officer’s sureties has as its 
primary object a method of affording a redress for 
injuries, 22 one who has suffered no injury from the 
officer’s act or omission is not entitled to recover 
under such statute 23 However, the fact that an 
execution plaintiff has suffered no injury through 
the official default of a sheriff or constable m con¬ 
nection with the execution or return of the writ does 
not bar summary proceedings against the officer and 
the sureties on his official bond for a statutory pen¬ 
alty for such default 24 Where plaintiff m an exe¬ 
cution has received the money or property thereon 
either before or after the return of the execution, 
he cannot recover by motion against the sheriff or 
constable or the sureties on his official bond for 
the officer’s failure to return the execution withm 
the time prescribed, 25 but the receipt of part of the 
money due on an execution after the officer levying 
it has rendered him&elf liable by making an insuffi¬ 
cient return does not preclude plaintiff from pro¬ 
ceeding summarily against such officer and his 
sureties for the balance of the debt 26 and a penalty 
or damages given by statute. 27 

Issuance of alias writ. The mere issuance of an 
alias execution is not a forfeiture of the right of 
plaintiff therein to proceed summarily against a 
sheriff or constable and the sureties on his official 
bond for a failure to return the original execution 28 
or the making of an insufficient return. 29 


sureties on his official bond for an 
official default on the part of such 
officer Is no bar to the prosecution of 
a summary remedy for another and 
different default, although both oc¬ 
curred m connection with the same 
process —'Sanders v Commonwealth 
Bank, 2 Mete, Ky., 327—57 C.J. p 
1048 note 48. 

liability of property to seizure and 
sale 

On a motion under a statute 
against a sheriff or constable and the 
sureties on his official bond for the 
failure of such officer to make the 
money on an execution, it is compe¬ 
tent for the sureties to show that 
property in the execution defend¬ 
ant's possession was not subject to 
levy and sale to satisfy the writ 
Ala.—Leavitt v Smith, 7 Ala 175 
Kan.—Corpus Juris cited in Brooks 
v. Marquess, 139 P.2d 395, 397, 157 
Kan. 244 

XX. Miss—Paddleford v. Moore, 32 
Miss. 822. 


Considerations affecting availability 
of summary remedies against sher¬ 
iff or constable see supra § 168 

Defenses m summary proceedings 
against officer's sureties see infra 
subdivision c (3) of this section 

12. N C —State Bank v. Twitty, 9 

nsr.c s 

57 CJ p 1046 note 24 

Irregularities or informalities in 
bond as affecting liability of sure¬ 
ties see supra § 178 

13. Miss—Cox v Ross, 56 Miss, 481 

57 CJ p 1047 note 26 

14. Tenn—Barnes v White, 2 Swan 
442. 

15. NC—Jenkins v. Howell, 65 NC 
61. 

16. Cal—Wilson v. Broder, 10 Cal 
486. 

17. Cal—Wilson v. Broder, supra. 

18. Ill—People v McHatton, 7 Ill 
731. 

19. Ill—People v McHatton, supra 
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20. Tenn—Stevenson v. McLean, 5 
Humphr 332, 42 Am D 434 

21. Ky—Matthews v Pork Ridfie 
Bus Line, 79 S.W.2d 196, 257 Ky. 
757. 

22. Tex—Chemosky v. Abney, Civ. 
App , 130 S W 2d 904, error refused. 

23. Tex —Chemosky v. Abney, su¬ 
pra 

Want of inaury as defense see infra 
subdivision c (3) of this section. 

24. Miss—Cox v. Ross, 56 Miss 481 
—Morehead v. Holliday, 9 Miss 
625 

25. ICy.—Sharp v. Trover, 7 J J 
Marsh 275 

26. Tenn—Barnes v. White, 2 Swan 
442 

27. Tenn—Barnes v White, supra 

28. Ky—Kennedy v. Coleman, 2 
Litt 6. 

Tenn —Doyle v. Glenn, 4 Humphr. 
309 

29. Tenn.—Barnes v. White, 2 Swan 
442. 
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Legality of tax levy. In summary proceedings 
against a sheriff, acting as tax collector, and the 
sureties on his official bond for moneys collected 
or received by such officer as taxes, defendants can¬ 
not be heard to object that the tax was not lawfully 
levied. 30 

Death or absence of officer . Where the rule ob¬ 
tains that a summary proceeding cannot be main¬ 
tained against the sureties on the official bond of a 
sheriff or constable without joining the officer as a 
party defendant, it has been held that no summary 
remedy is available against the sureties of an offi¬ 
cer who is dead 31 or who is absent from the state 
or beyond the reach of process, 32 an injured party 
being left in such case to his common-law remedy on 
the bond, 33 but in the absence of such rule the 
death of the officer does not prevent the maintenance 
of summary proceedings against the sureties. 34 

V 

c. Procedure 

(1) In general 

(2) Conditions precedent 

(3) Defenses 

(4) Jurisdiction and venue 

(5) Time for proceeding, and limitations 

(6) Notice 

(7) Parties 

(8) Pleading 

(9) Evidence 

(10) Trial, judgment, and review 

(1) In General 

Summary proceedings against sureties on the of¬ 
ficial bond of a sheriff or constable ordinarily are insti¬ 
tuted by motion for judgment. 

The method of proceeding summarily against the 
sureties on the official bond of a sheriff or constable 
is dependent on statute 35 Ordinarily, in accordance 
with statutory provisions, such proceedings are to 
be instituted by motion for judgment for the amount 
of their liability, 36 but a rule to show cause why 
such a judgment should not be entered has also 
been treated as proper. 37 Under a statute so provid¬ 


ing, the fiscal authority of the county may issue sum¬ 
mary execution, without serving citation or notice, 
against the officer and his sureties, for money col¬ 
lected and not accounted for by the officer, 38 and 
thereafter the surety may proceed m equity or by 
affidavit of illegality to cancel or arrest the enforce¬ 
ment of such execution 39 

(2) Conditions Precedent 

It may be a condition precedent to summary pro* 
ceedings on the bond of a sheriff or constable that a 
demand be made for money in his hands, or that the 
liability of the officer be judicially ascertained. 

A demand on a sheriff or constable for money in 
his hands may be a prerequisite to summary pro¬ 
ceedings against him and his sureties on his official 
bond for his failure to pay over such money, 40 but 
where a judgment is rendered m favor of plaintiff, 
on a motion against an officer and his sureties, for 
an omission to levy an execution, the statutory pe¬ 
nal interest from the date of the return of the proc¬ 
ess follows as of course, without a previous de¬ 
mand 41 A return by a sheriff or constable ad¬ 
mitting the receipt of money is not a condition 
precedent to the institution of summary proceedings 
against the officer and the sureties on his official 
bond for his failure or refusal to pay over money. 42 

Judicial ascertainment of default. It has been 
held that, in order to entitle a sheriff or constable 
to proceed summarily against a deputy and the sure¬ 
ty on his official bond for the deputy’s default, the 
existence of such default and the officer’s liability 
therefor must first have been judicially ascer¬ 
tained, 43 and, similarly, that summary proceedings 
cannot be maintained against the sureties on the 
bond of a deceased officer until the extent of the 
liability of the officer’s estate has become fixed by an 
allowance against it for the damage sustained by 
reason of the official misconduct of which com¬ 
plaint is made, 44 even though such estate is entirely 
insolvent. 45 

(3) Defenses 

In general, a defense to summary proceedings against 


30. Va—Cook v Hays, 9 Gratt. 142, 
50 Va 142 

57 C J. p 1048 note 58. 

31. Ala—James v. Auld, 9 Ala 462 
Parties to summary proceedings see 

infra subdivision c (7) of this sec¬ 
tion. 

32. Ala.—Orr v. Duvall, 1 Ala. 262 

33. Ala.—James v Auld, 9 Ala. 462 
—Orr v. Duval, 1 Ala 262. 

34. Ala—Maxwell v. Pounds, 23 So 
730, 116 Ala. 551-^Camp v. Watt, 
14 Ala. 616. 


35. Ga—U S Fidelity & Guaranty 
Co v Toombs County, 1 S E 2d 411, 
187 Ga. 544. 

36. Tenn—Morgan v. Betterton, 69 
S W 969, 109 Tenn 84 

57 C J p 1048 note 67. 

37. Tex,—Haley v. Greenwood, 28 
Tex. 680 

38. Ga—U. S Fidelity & Guaranty 
Co. v. Toombs County, 1 S E 2d 411, 
187 Ga 544. 

39. Ga—U. S. Fidelity & Guaranty 
Co. v. Toombs County, supra. 
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40. Ky.—Thompson v. Healy, 4 
Mete. 257 

57 C J p 1049 note 69. 

Conditions precedent to ordinary ac¬ 
tions on official bond of sheriff or 
constable see infra § 197 

41. Miss—Garrett v. Hamblin, 19 
Miss. 219, 49 Am.D 53. 

42. Nev.—-Nash v. Muldoon, 16 Nev. 
404 

43. Tenn.—Patterson v. Coleman, 4 
Humphr. 64 

44. Vt—Tute v James, 46 Vt. 60. 

45. Vt—Tute v. James, supra. 
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the sureties on the official bond of a sheriff or constable 
may be made In the same manner and to the same ex¬ 
tent as m an action at law. 

In general, «a defense to a summary proceeding 
against a sheriff or constable and the sureties on his 
official bond may be made m the same manner and 
to the same extent as in an action at law. 46 Thus 
parties sought to be charged on motion as the sure¬ 
ties of an officer may contest the fact of their sure¬ 
tyship, and introduce proof to show that they were 
not his securities at the time of the supposed de¬ 
fault. 47 It is a defense to a summary proceeding 
to collect a debt from the officer, or his surety, for 
failure to return execution or for making a false 
return, that the judgment creditor did not suffer 
any injury as a result of the acts of the officer, 48 as 
where no money could have been collected by the 
officer on execution and levy by the use of proper 
diligence. 49 On motion against an officer and his 
sureties for failing to pay over money made on exe¬ 
cution where the return shows satisfaction, a plea 
by a surety, which attempts on behalf and in the 
name of the surety, to deny the liability of the 
principal is bad, as such defense can be made only 
by the officer. 50 

Tender of amount due. In summary proceedings 
against a sheriff or constable on his official bond for 
failure to return an execution, a tender by him of 
the amount thereof after notice and before judg¬ 
ment is no defense, where a tender is not deemed a 
discharge of the liability. 51 

(4) Jurisdiction and Venue 

Ordinarily, except where some other court Is des¬ 
ignated by statute, the court by which a judgment was 
rendered or process issued is the proper court in which 
summary proceedings should be instituted against a 
sheriff or constable and the sureties on his official bond 
for defaults in connection with such process or process 
issued under such Judgment. 

Ordinarily the court by which a judgment was 
rendered or process issued is the proper court in 
which summary proceedings should be instituted 
against a sheriff or constable and the sureties on his 


official bond for defaults in connection with such 
process or process issued under such judgment, 52 
except where some other court is designated by the 
statute providing for such proceedings 53 Two or 
more distinct defaults cannot be consolidated in a 
single proceeding for the purpose of so raising the 
amount in controversy as to enable the proceeding 
to be brought in a court which could not take 
cognizance of the amount involved m any one of 
the defaults standing alone; 54 but the court other¬ 
wise properly having jurisdiction is not deprived 
thereof by the fact that after affirmance on appeal 
the judgment aggregates a sum beyond the jurisdic¬ 
tion of such court 55 It has been held that a pro¬ 
ceeding founded on an officer’s failure to return 
process issued by a justice of the peace who has 
gone out of office may be instituted before his suc¬ 
cessor. 56 

Venue . In the absence of statute providing other¬ 
wise, summary proceedings against a sheriff or con¬ 
stable and the sureties on his official bond should be 
brought m such officer’s own county, 57 although the 
process with reference to which the default occurred 
was issued to him from another co-unty. 58 Where, 
however, the statute requires such proceedings to be 
brought in the court from which the process is¬ 
sued, they must be brought in such court even 
though it is not in the county in and for which the 
officer acts. 59 

(5) Time for Proceeding, and Limitations 

Except where provided otherwise by statute, sum¬ 
mary proceedings against the surety on the official bond 
of a sheriff or constable may be brought at any time 
before the claim is barred by a statute of limitations. 

Except where provided otherwise by statute, it 
is not necessary that summary proceedings against 
a sheriff or constable and the sureties on his official 
bond shall be brought at the first term of court after 
the default 60 or after a demand on the officer, 61 
but, unless specially limited, such proceedings may 
be brought at any time before the claim is barred by 
a statute of limitations 62 Where, however, the 


46. Va.—State v. Keadle, 29 S.E 976, 
44 W.Va. 594 

Defenses m action on officer's bond 
see infra § 198. 

47. Ala—Dixon v. Caskey, 18 Ala 
97. 

48. Tex.—Chernosky v. Abney, Civ 
App., 130 S.W.Sd 904. Error re¬ 
fused. 

49. Tex—Hackler v H Kohnstamm 
& Co of Texas, Civ App, 227 SW 
2d 347. 

50. Ala—Price v. Cloud, 6 Ala 248. 

51. Tenn —Chaffin v. Crutcher, 2 
Sneed 360. 


Tender and refusal as affecting lia¬ 
bility of sureties for money in offi¬ 
cer’s custody see supra § 188. 

52. Ky.—Mitcheson v. Poster, 3 
Mete. 324 

57 C J. p 1049 note 79. 

53. Va—Carr v Meade, 77 Va. 142 
57 C J. p 1049 note 80. 

54. Ky —Partlow v. Dawson, 2 B. 
Mon. 46—Harris v. Smith, 7 T.B. 
Mon 310 

55. Tex —Banner v. Henry, Civ.App., 
31 SW. 1098 

56. Ala.—McMahan v. Kyle, 9 Port, 
507. 
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57. Ark—Milor v. Farrelly, 25 Ark. 
353. 

58. Ark —Milor v. Farrelly, supra. 

59. Miss.—Cox v. Boss, 56 Miss. 
481. 

Tex—Griswold v. Chandler, 22 Tex- 
637. 

60. Va—Hogue v Cottle, 2 Va.Cas. 
229, 4 Va. 229. 

61. Ala—Evans v. State Bank, IS 
Ala. 787. 

62. Ala.—Evans v. State Bank, IS 
Ala. 787—McRae v. Colclough, S 
Ala. 74. 
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statute expressly limits the time within which such 
proceedings must be brought they cannot be insti¬ 
tuted thereafter. 63 A motion against an officer and 
his sureties for his failure to return process may 
be made after such officer’s term of office has ex¬ 
pired. 64 

Summary proceedings are governed by the stat¬ 
ute of limitations applicable to ordinary actions on 
the bond, m the absence of any other statutory pro¬ 
vision; 65 and -a statute limiting the time within 
which fines or penalties may be recovered does not 
apply 66 even though the damages recoverable by the 
summary remedy are specified or fixed by statute. 67 

(6) Notice 

In accordance with statutory provisions notice must 
be given to the defendants in a summary proceeding 
against a sheriff or constable and the sureties on his 
bond; such notice must be in writing and must inform 
defendants with reasonable certainty of the demand 
to be set up and the time and place of making of the 
motion. 

While it has been held that where the statute 
providing for summary proceedings against a sher¬ 
iff or constable and the sureties on his official bond 
does not require notice, none need be given, 68 it has 
also been held that notice is necessary unless it is 
expressly dispensed with by statute. 69 Such notice 
as the statute requires, unless it has been waived, 
is essential to the jurisdiction of the court to enter¬ 
tain the proceedings, 70 but where an officer or sure¬ 
ty appears m court or otherwise submits himself 
to its jurisdiction any want of or objection to the 
notice is waived by such party. 71 A notice of sum¬ 
mary proceedings against a sheriff or constable and 
the sureties on his official bond, where it is re¬ 
quired, takes the place and performs the functions 
of a summons or capias in an ordinary action; 72 


and in accordance with the provisions of some stat¬ 
utes, it also performs the functions of a petition or 
declaration. 73 

It has been held that a motion is to be deemed 
abandoned unless it is made at the term indicated 
in the notice or some other proceeding is had at 
such term to keep it alive, 74 and that a judgment 
rendered on a motion made at a term of couk sub¬ 
sequent to that designated in the notice is void, 75 
although on the latter point there is also auNi^jjtv 
to the contrary; 76 but a motion duly made is not 
discontinued by the omission of plaintiff to have it 
formally continued to a later term. 77 Where a 
notice of summary proceedings against a sheriff or 
constable and the sureties on his official bond sets 
forth two or more defaults on the part of such of¬ 
ficer but gives notice of intention to move on ac¬ 
count of only a specified one or ones of them, it will 
be limited in effect to the grounds so specified. 78 

To whom notice must be given. As a general rule 
the notice of summary proceedings against an officer 
and his sureties must be given to all defendants 79 
However, under a statute providing for notice to the 
officer “or” his sureties, notice to either has been 
held sufficient, 80 so that where notice is given to the 
officer none is necessary to the sureties, 81 or where 
notice is given to the sureties the officer need not 
be notified 82 Where the notice has not been served 
on all the obligors, plaintiff m the motion may dis¬ 
continue the proceeding as against those not served 
and prosecute his motion to judgment against the 
other or others. 83 

Form and requisites in general . In accordance 
with statutory provisions, a notice of a summary 
proceeding against a slWiff or constable and the 
sureties on his official bond must be in writing 84 


63. Ga—TJ. S Fidelity & Guaranty 
Co v Toombs County, 1 S E.2d 411, 
187 Ga 544. 

Ky—Mars v. Buckler, 1 Bibb 267. 

64. Miss.—Tapp v. Bonds, 57 Miss 
281 

Tex—Earl v Smith, 26 Tex 522 

65. NC—Wilson v. Coffleld, 27 N. 
C. 513. 

*66. Ala—Tippitt v. Hardy, 89 So 
493, 206 Ala. 309—McRae v. Col- 
clough, 2 Ala. 74. 

67. Ala.—Tippitt v. Hardy, 89 So. 
493, 206 Ala. 309. 

68. Ga.—XT S. Fidelity & Guaranty 
Co. v. Toombs County, 1 S.E.2d 411, 
187 Ga 544. 

57 C.J p 1050 note 3. 

*69, Miss—Demoss v. Camp, 6 Miss. 
516. 

57 C.J. p 1Q50' note 4. 


70. Ala.—Allums v Hawley, 8 Ala 
584 

57 C J p 1050 note 9. 

71. Ala—Morgan v. Billings, 3 Ala 
172 

57 C J p 1051 note 11. 

72. Ark.—Milor v. Farrelly, 25 Ark 
353 

57 C.J. p 1051 note 17. 

73. Ark.—Milor v Farrelly, 25 Ark 
353. 

Miss —Hamblin v. Foster, 12 Miss. 
139 

74. Ala.—Garey v Edwards, 15 Ala. 
105. 

75. Tenn—Thomison v. Douglass, 3 
Baxt 74. 

78. Ala —Chandler v. Reid, 21 So. 
475, 114 Ala 390 

77. Ala.—Russell v. R*>lfe, 50 Ala 


78. Ala —Bondurant v. Woods, 1 
Ala. 543 

79. Ala—Maxwell v. (Pounds, 23 So. 
730, 116 Ala 551 

57 C J. p 1050 note 5 
Notice to officer m summary proceed¬ 
ings against him alone see supra 
§ 172 

80. Ala —McRae v. Colclough, 2 
Ala. 74. 

57 C.J p 1050 note 6 

81. Ala.—Hughes v. Hale, 5 Ala. 
63. 

57 C.J. p 1050 note 7. 

82. Ala.—Bondurant v. State Bank, 
5 Ala 171—Williamson v Mont¬ 
gomery Branch Bank, 3 Ala 504. 

83. Miss—McCrosky v. Riggs, 20 
Miss 712. 

84. Ark.—Milor v. Farrelly, 25 Ark. 
353. 
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and be personally served. 85 It must inform defend¬ 
ants as to the matters for which they are sought to 
be held liable, 86 but only reasonable certainty is 
necessary in apprising defendants of the demand 
intended to be set up 87 and the time when and place 
where the motion will be made, 88 and, m general, 
any notice, however informal, which informs de¬ 
fendants of the nature and object of the proceeding 
is sufficient. 89 It is not essential that the notice 
be dated, 90 and the notice to an officer of a sum¬ 
mary proceeding against him and the sureties on 
his official bond need not state the names of the 
sureties 91 The notice may be in the name of plain¬ 
tiff in the motion, and need not be m the name of 
the state for the use of such plaintiff, 92 and it may 
be subscribed by plaintiff’s attorney 93 Mere sur¬ 
plusage m the notice or suggestion will not vitiate 
the proceeding. 94 One joint notice of a motion for 
judgment on the officer’s defaults in two or more 
cases has been held sufficient. 95 

Sufficiency as petition or declaration . Where a 
notice of summary proceedings against a sheriff or 
constable and the sureties on his official bond per¬ 
forms the functions of a petition or declaration m 
am ordinary action, it must contain all the requisites 
of a declaration or petition 96 and aver every fact 
necessary to support a recovery. 97 Thus, where the 
motion is for failure to serve process, the notice 
must show that it was the duty of the officer to 
serve it, 98 and where a demand is a condition preced¬ 
ent to the maintenance of the proceedings the no¬ 
tice should aver the making thereof 99 It is also 
necessary that the notice should show that plain¬ 
tiff is entitled to the remedy which he seeks to en¬ 
force. 1 A notice of a .motion for failure to pay 
over money should negative any lawful disposition 
thereof. 2 


A notice stating that the officer has failed to 
return an execution is sufficient, without an allega¬ 
tion that he failed to return it at the proper time, 3 
and an allegaion that the execution was received by 
the officer m sufficient time to return it to the next 
succeeding term is sufficient to charge him with lia¬ 
bility for failure to return it at such time. 4 A notice 
to designated persons, as sureties of 'an officer, of 
a motion against them for his failure to return an 
execution, is sufficient, without averring that they 
are in fact the sureties of such officer , 5 and a notice 
to one as sheriff or constable need not aver that he 
is such officer, 6 or, where the proceeding is founded 
on the default of his deputy, aver that the deputy is 
his deputy 7 It has been held that a notice of a 
motion against an officer and his sureties for default 
as to certain taxes of a specified year need not state 
on which one of two or more bonds executed by him 
the motion is to be made. 8 The joinder in a notice 
of two distinct grounds of recovery is not a demur¬ 
rable defect. 9 

(7) Parties 

Summary proceedings against a sheriff or constable 
and the sureties on his bond ordinarily may be main¬ 
tained in the name of the person injured by the officer, 
with the officer and all the sureties Joined as defendants. 

Summary proceedings against a sheriff or con¬ 
stable and the sureties on his official bond ordinarily 
may be maintained in the name of the person in¬ 
jured by the default of the officer, although the 
bond is made payable to the state. 10 It has been 
held that proceedings for the failure of an officer 
to return an order for sale and to pay over the 
proceeds of the property sold should be at the in¬ 
stance of the clerk of the court to which such order 
of sale was returnable, rather than that of the judge 
of such court, 11 but that a justice of the peace may 


85. Ark,—Mil or v Farrelly, supra. 

86. Ala—Johnson v Gray, 6 Ala 
276 

57 C J. p 1051 note 22. 

87* Ky—Mai tin v. Hardin Justices, 
6 J J Marsh 7 

57 C J p 1051 note 23 

88. Ala—Welch v. Fourier, 6 Ala 
516 

57 C J p 1051 note 24. 

89. W.Va—Shepherd v Brown, 3 S 
R 186, 30 W Va 13 

57 C.J p 1051 note 25 

90. Ala—McRae v. Colclough, 2 
Ala. 74. 

91. Ala—McRae v. Colclough, su¬ 
pra 

92. W Va —Lyon v. Horner, 9 S E 
875, 32 W Va 432. 

93. Ala—McRae v. Colclough, 2 
Ala. 74. 


94. Ala—Garey v Edwards, 15 Ala 
105 

95. Va—Hendricks v Shoemaker, 3 
Gratt 197, 44 Va. 197. 

96. Ind —Dawson v. Shaver, 1 
Blackf 204 

57 C J. p 1051 note 34. 

97. WVa-State v. Keadle, 60 S.E 
798, G3 WVa 645 

57 C J p 1051 note 35 

93. Ark—Atkinson v. Hulse, 30 Ark 
760 

57 C J. p 1052 note 36 

99. Ala—Wallace v. Taylor, 7 Ala 
668 

Ky—Terrill v. Cecil, 3 Mete 347. 

1. Ky—Terrill v Cecil, supra. 

57 C.J. p 1052 note 39. 

2. Ind —Dawson v Shaver, 1 Blackf 
204 

57 C.J. p 1052 note 40. 
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3. Ala—Caskey v. Nitcher, 8 Ala 
622 

4. Ala.—Mobile Branch Bank v. 
Broughton, 10 Ala. 147. 

57 C J p 1052 note 42 

5. Miss —Hamblm v. Foster, 12 
Miss. 139 

57 C J. p 1052 note 43. 

6. Ky —Murry v. Askew, 6 J J. 
Marsh 27. 

57 C J. p 1052 note 44. 

7. Ky—Murry v Askew, supra. 

8. Va—Monteith v Commonwealth, 
15 Gratt 172, 56 Va 172. 

9. WVa.—Tucker County Ct v. Mil¬ 
ler, 12 SB, 1078, 34 WVa. 791 

57 C J p 1052 note 47. 

10. Tenn —Dawson v. Clark, 3 Sneed 
438. 

57 C J. p 1052 note 50 

11. Ala—Reid v. Bibb, 5 Ala. 281. 
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proceed in his own name against a constable and 
his sureties for fees collected by the constable and 
not paid over. 12 

There is authority for the view that a summary 
proceeding to compel the payment of money col¬ 
lected by execution must be m the name of the exe¬ 
cution plaintiff, and not of his assignee; 13 but, 
where a statute renders the officer and his sureties 
liable for money to the party entitled thereto, an 
assignee of a judgment under which money has been 
received or collected is the proper party to institute 
summary proceedings, 14 and the assignor of such 
judgment, having no interest in it after the as¬ 
signment, is not a proper party 15 

Defendants. Ordinarily it is proper to join the 
sureties with the officer as defendants, 16 and it has 
been held that, except m so far as it is provided 
otherwise by statute, 17 a summary proceeding can¬ 
not be maintained against the sureties without join¬ 
ing the officer. 18 However, it has also been held 
that where the statute authorizes proceedings against 
the officer "or” his sureties a proceeding cannot be 
maintained against the officer and his sureties joint¬ 
ly. 19 As a general rule all the sureties must be 
joined as parties defendant, 20 but where one of the 
sureties is dead the proceedings may be brought 
against the officer and the remaining sureties, 21 
without including the representatives of the de¬ 
ceased surety, 22 and, where a statute permits it, the 
proceeding may be instituted against such of the 
sureties as may have been served without joining 
the other or others. 23 If one of several sureties 
dies after the institution of the proceeding it may 
be discontinued as to him and maintained against 
the remainder, 24 and if one or more of them, having 
been joined, are shown to be nonresidents the pro¬ 


ceeding may be prosecuted against the other or 
others only. 25 

(8) Pleading 

Where the proceeding Is by motion, the motion takes 
the place of a formal pleading; and while technical 
precision is not required, the motion must be tested by 
its sufficiency to invoke the summary proceeding. 

Where the notice of summary proceedings against 
a sheriff or constable and the sureties on his official 
bond takes the place and performs the functions of 
a petition or declaration, no declaration is neces¬ 
sary, 26 and, where the proceeding is by motion, the 
motion takes the place of a formal pleading. 27 The 
fact, however, that the moving paper is in form a 
petition m an ordinary action, rather than a motion, 
as contemplated by statute, or that it is denominated 
a petition by the complainant, does not impair its 
sufficiency. 28 Technical piecision and completeness 
in the motion are not required, 29 and an averment 
fairly importing an essential fact ordinarily is suffi¬ 
cient, 30 but it has been held that a somewhat strict 
construction of the allegations of the motion is 
justified, on the ground that the proceeding is spe¬ 
cial and summary. 31 The sufficiency of the motion 
or pleading must be tested by its sufficiency to in¬ 
voke the summary statutory proceeding, 32 and not 
by its sufficiency as a pleading m an ordinary suit 
for damages. 33 The sufficiency of a motion as 
against a general demurrer is not affected by al¬ 
legations set up in the answer to the motion. 34 The 
motion need not state the amount for which judg¬ 
ment is sought where, under the statute, such 
amount is to be fixed by a jury, within specified 
limits. 35 Where complainant’s pleading shows that 
he has been perpetually enjoined from proceeding on 
the officer’s bond, a demurrer thereto is properly 
sustained. 36 


12. Mo.—Rose v. Cobb, 64 Mo 464 

13. Cal—Wilson v. Broker, 10 Cal 
486. 

14. Tex—Ranken v. Jones, CivApp., 
53 SW. 583. 

15. Tex.—Ranken v. Jones, supra 
10. Ala—Higdon v. Fields, 60 So 

594, 6 AlaApp 281. 

17. Ala—Maxwell v. Pounds, 23 So 
730, 116 Ala. 551. 

57 C.J. p 1053 note 64. 

18. Ala—Peck v Colby, 31 Ala 252. 
57 O.J. p 1053 note 65 

19. Ky—Martin v. Hardin Justices, 
6 J.J Marsh. 7—Wood v. Sayre, 7 
T B Mon. 663 

20. Tenn-—Hearn v. Ewin, 3 Coldw. 
399. 

£7 C J. p 1053 note 58. 

21. Va —Chapman v. Chevls, 9 Leigh 
297, 36 Va. 297. 

£7 C.J. p 1053 note 61. 


22. Va —Chapman v. Ohevis, su¬ 
pra 

57 C.J. p 1053 note 62 

23. Ala.—Maxwell v. Pounds, 23 So. 
730, 116 Ala. 551. 

24. Ala—Ex parte Wilson, 54 Ala. 
296. 

25. Ky.—Grayham v. Washington 
County Ct, 9 Dana 182—Common¬ 
wealth Bank v. Cravens, 5 J J. 
Marsh. 383 

26. Ala—Henderson v. Plumb, 18 
Ala 74—Condry v Henley, 4 Stew 
& P. 9 

27. Tex.—Wright v. McKenney, 34 
Tex. 568. 

28. Tex—Buckholts State Bank v. 
Thallman, CivApp, 196 SW. 687 

29. Ala—Higdon v. Fields, 60 So. 
594, 6 AlaApp 281 

30. Ala.—Higdon v. Fields, supra. 
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31. Tex—Randerson v. Dallas Joint 
Stock Land Bank of Dallas, 147 S. 
W 2d 769, 136 Tex. 91. 

32. Tex—Randerson v Dallas Joint 
Stock Land Bank of Dallas, supra. 

Motion or pleading held sufficient 
Tex —Holterman v. Cattail, Civ.App , 
79 S.W 2d 178. 

Motion or pleading held insufficient 
Tex.—Randerson v. Dallas Joint 
Stock Land Bank of Dallas, 147 S. 
W.2d 769, 136 Tex 91 

33. Tex—Randerson v Dallas Joint 
Stock Land Bank of Dallas, supra 

34. Tex—Holterman v. Cattail, Civ. 
App, 79 SW.2d 178. 

35. Ala—Higdon v. Fields, 60 So 
594, 6 AlaApp. 281. 

36. Tex—Peck v. Murphy, Civ.App., 
184 SW. 542. 
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Defendant*s pleadings . Where a plea to a motion 
against an officer and his sureties goes to the de¬ 
fault, and it is not stated by whom pleaded, it will 
be considered as the plea of the officer. 37 In pro¬ 
ceedings founded on an officer’s failure to return 
an execution, a plea that the money made thereunder 
was paid before notice issued has been held good, 
without setting forth by or to whom the payment 
was made; 38 and a plea of “not guilty,” although 
said not to be the most appropriate, has been held 
sufficient to throw on plaintiff the burden of sup¬ 
porting his right to recover. 39 A plea by sureties 
setting up the invalidity of the bond in that it is 
made payable to the governor and his successors in 
office instead of to the state as required by statute 
should expressly negative the execution by them of 
any official bond payable to the state 40 Unless pro¬ 
vided otherwise by statute, it is not essential that a 
plea be verified 41 

Issues , proofs and variance. In a summary pro¬ 
ceeding against a sheriff or constable and his sure¬ 
ties for an official default on the part of the officer, 
an issue, without regard to technicality, may be 
made up under the direction of the court 43 The 
sureties, in a proceeding against them and the of¬ 
ficer, may litigate the question of the latter’s liabil¬ 
ity 43 A variance between the judgment stated in 
the notice and that proved on the trial is not fatal 
where not such as to mislead defendants to their 
prejudice; 44 but there can be no recovery where 


the proof adduced shows a default different from 
that alleged in the notice. 45 In a proceeding for 
the failure of an officer to pay over on demand 
money collected under execution, plaintiff is not 
required to prove that the demand was made at the 
time stated m the notice, but proof of a demand at 
any time after the official receipt of the money and 
before the institution of the proceeding is suffi¬ 
cient. 46 

(9) Evidence 

General rules of evidence in civil actions are appli¬ 
cable in summary proceedings against a sheriff or con¬ 
stable and the sureties on his bond. 

Rules governing presumptions and burden of 
proof m civil actions generally have been applied 
in summary proceedings against a sheriff or con¬ 
stable and the sureties on his bond 47 The moving 
party must prove all facts necessary to support a 
recovery, 48 such as the fact of suretyship, 49 at least 
whenever it is contested, 50 but it has been held that 
where the sureties appear 'and plead it is not neces¬ 
sary to prove the fact of suretyship unless it is put 
m issue by a plea denying the execution of the 
bond, 51 since otherwise the appearance and defense 
amounts to an admission of the suretyship. 52 

Where defendants set up an affirmative defense 
they must prove the matters relied on 53 It has been 
held that the failure of the officer to levy on prop¬ 
erty subject to execution renders him and his sure- 


37. Ala —Clover v. Chandler, 11 Ala 
161 

38. Ala—Clover v. Chandler, supra 

39. Ala —Shnte v. McRae, 9 Ala 
931 

40. Miss—Paddleford v. Moore, 32 
Miss 622. 

41. Ala—Glover v Chandler, 11 Ala 
161 

42. Ala —Shute v. McRae, 9 Ala 
931. 

43. Ala—Robertson v Coker, 11 Ala 
466. 

44. Tenn —Hix v. Comelison, 7 
Coldw. 290 

57 C J. p 1054 note 85. 

45. Ala—Johnson v. Petty, 5 Ala. 
528 

57 C J, p 1054 note 86. 

46. Ala—Evans v. State Bank, 15 
Ala. 81. 

47. Miss.—W. T. Rawleigh Co v 
Causey, 16 So.2d 397, 195 Miss 842 

Conflicting presumptions 

On statutory motion to recover 
damages for sheriff's failure to re¬ 
turn execution before return date, 
presumption that circuit clerk deliv¬ 
ered writ to sheriff with reasonable 
promptness was held to be neutral¬ 


ized by presumption that, had sheriff 
received writ before return-day, he 
would have returned it within time 
required, and in absence of evidence 
showing when writ was delivered to 
sheriff movant was not entitled to 
judgment—-W. T. Rawleigh Co. v 
Causey, supra—W. T. Rawleigh Co 
v. Hester, 200 So. 250, 190 Miss 329 

43. Miss<—Cox v. Ross, 56 Miss. 481. 
57 C J p 1054 note 89 
Delivery of execution to sheriff 
Movant, seeking judgment against 
sheriff and surety for sheriff’s fail¬ 
ure to make timely return of execu¬ 
tion, must show prima facie delivery 
in fact of the execution to the sher¬ 
iff before its return date.—W. T 
Rawleigh Co v Causey, 16 So.2d 395, 
195 Miss 835. 

49. Va—Monteith v. Commonwealth, 
15 Giatt 192, 56 Va 192 

57 C J p 1054 note 90 

50. Ky —Tilford v. Creel, 1 AIC 
Marsh 568 

51. Ala.—Harris v. Bradford, 4 Ala 
214 

57 C J. p 1054 note 92 

52. Miss.—Hamblin v. Foster, 12 
Miss 139. 


53. Xy—Mitcheson v. Foster, 3 
Mete 324 

57 C.J p 1054 note 94 
Default in return of execution 

In proceeding against sheriff for 
failure to return execution on its re¬ 
turn-day, sheriff has burden of prov¬ 
ing that judgment creditor directed 
withholding of execution until after 
return-day, and, if sheriff does not 
comply with established method of 
returning execution, sheriff has bur¬ 
den of establishing his excuse for 
such withholding—Everett v. Duck¬ 
worth, 176 So 387, 179 Miss. 516 

Statute imposing 1 burden of proof 
Statutory provision that when a 
fieri facias issued against a sheriff 
and his surety for public moneys col¬ 
lected and not paid over the burden 
is on defendants to show that the 
fieri facias is invalid in whole or in 
part, was not changed by statute pro¬ 
viding that on trial of case, whether 
in equity or on an affidavit of illegali¬ 
ty, burden of proof shall be on the 
official issuing execution, but that 
such execution shall be prima facie 
evidence of the facts thereiri recited. 
—U S. Fidelity & Guaranty Co v. 
Toombs County, 1 S E 2d 4U, 187 Ga. 
544. 
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ties pnma facie liable to the execution creditor for 
the full amount of his debt, interest, and costs, 54 
and the burden is on defendants to overcome such 
pnma facie liability 55 by showing justification for 
failure to enforce the execution or that no injury 
resulted to the judgment creditor by reason of such 
default, 56 such as by showing that nothing could 
have been collected on such execution by proper 
official diligence. 57 

The general rules with respect to the admissibil¬ 
ity 58 and the weight and sufficiency 59 of evidence 
are applicable in summary proceedings on the bond 
of a sheriff or -constable. 

(10) Trial, Judgment, and Review 

There is no right to a Jury trial in summary pro¬ 
ceedings on the official bond of a sheriff or constable, 
except in so far as provided by statute. General rules 
governing judgments and the review thereof in civil 
actions are applicable. 

Sureties on the official bond of a sheriff or con¬ 
stable are not, as a matter of constitutional right, 
entitled to a jury trial before judgment may be ren¬ 
dered against them in summary proceedings, 60 and 
a statute authorizing such proceedings is therefore 
not invalid because it fails to provide for a trial 
of the issues by jury 61 Where, however, the stat¬ 
ute provides for a jury trial, the court is without 
authority to hear and decide the proceeding without 
a jury. 62 Where trial is had to a jury, the general 


rules respecting the necessity and propriety of in¬ 
structions are applicable. 63 General rules as to in¬ 
structions apply also m a proceeding m equity by the 
officer's surety to cancel a summary execution 
against the officer and his surety for public money 
collected and not accounted for. 64 A motion against 
an officer and his sureties for an official default 
may be tried and judgment rendered on a day of 
the term subsequent to that for which it was docket¬ 
ed for trial. 65 

Verdict and findings. In order to support a judg¬ 
ment against defendants m summary proceedings on 
the official bond of a sheriff or constable the verdict 
should not only find the officer's default, but also 
negative any defense interposed by plea 66 In pro¬ 
ceedings founded on an officer’s failure to pay over 
money, a finding that such money was received by 
the officer is necessary to support a judgment 
against defendants 67 unless such receipt is a matter 
of record 68 

Judgment. In accordance with general rules gov¬ 
erning judgments in civil actions, a judgment can¬ 
not be rendered in summary proceedings on the offi¬ 
cial bond of a sheriff or constable for a default 
other than that specified in the motion or notice 69 
A judgment for not returning an execution must 
show m whose favor the execution issued, 70 and 
in at least one jurisdiction it is held that m all 
cases the judgment must set forth the existence of 


54. Tex—Hackler v H. Kohnstamm 
& Co of Texas, Civ.App, 227 S W 
2d 347—Holterman v Caffall, Civ. 
App., 79 S W 2d 178. 

Testimony aided, by presumption 
In proceeding for judgment on 
sheriff’s bond for failure to return 
execution before return date, circuit 
clerk’s testimony, although not defi¬ 
nite as to date of delivery of execu¬ 
tion to sheriff, when supported by 
presumption that clerk did his duty 
and fact that return was not made 
until after its return date, was held 
to establish a pnma facie case that 
execution was actually delivered to 
sheriff before return date —W. T 
Rawleigh Co. v. Causey, 16 So 2d 395, 
195 Hiss. 835 

55. Tex.—Hackler v. H. Kohnstamm 
& Co. of Texas, Civ App, 227 SW, 
2d 347—Holterman v. Caff all, Civ 
App, 79 S W2d 178. 

56. Tex—Holterman v. Caffall, su¬ 
pra 

57. Tex—Hackler v. H Kohnstamm 
& Co of Texas, Civ App., 227 S.W. 
2d 347. 

58. Ala—Higdon v. Fields, 60 So. 
594, 6 Ala.App 281. 

57 C J. p 1054 note 95 
Admissibility and conclusiyeness on 
80 C J.S —30 


sureties of adjudication against of¬ 
ficer see supra § 191. 

Proceeding to cancel summary execu¬ 
tion 

On equitable petition by sheriff’s 
surety for cancellation of execution, 
admission in evidence of order of ex¬ 
ecution reciting that it was made 
on consideration of audit theretofore 
made and the account of county and 
other records and evidence in rela¬ 
tion thereto was held proper—U S 
Fidelity & Guaranty Co v. Toombs 
County, 1 SE2d 411, 187 Ga 544. 

59. Ga—U. S. Fidelity & Guaranty 
Co v. Toombs County, supra. 

Miss.—Everett v Duckworth, 176 So 
387, 179 Miss. 516 

Tex—Burkett v Simmons Hardware 
Co, Civ App, 52 S W 2d 675. 

57 C J p 1054 note 96 
Preponderance of proof required 
Miss—Everett v Duckworth, 176 So 
387, 179 Miss 516. 

57 C.J p 1054 note 96 [a], 

60. Miss —McCrosky v. Riggs, 20 
Miss 712 

57 C.J. p 1055 note 98 

61. Ky —Murry v. Askew, 6 J J 
Marsh 27 

57 C J p 1055 note 98. 
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62. Ala.—Mason v Brazier, 1 Ala. 
635. 

63. Ala.—Higdon v Fields, 60 So 
594, 6 Ala App 281 

57 C J p 1055 note 3 

64. Ga—U. S. Fidelity & Guaranty 
Co v Toombs County, 1 S E 2d 
411, 187 Ga 544 

Instructions held proper or not er¬ 
roneous 

Ga—U S Fidelity & Guaranty Co v 
Toombs 'County, supra. 

Requested instructions held properly 
refused 

Ga —U S. Fidelity & Guaranty Co v. 
Toombs County, supra. 

65. Ky—Mershon v Commonwealth, 
2 Mete, 371. 

66. Ala —Mason v Parker, 1 Ala 
684. 

67. Ala —Mason v Brazier, 1 Ala 
635 

68. Ala—Mason v. Brazier, supra 

69. Tenn—Morgan v Betterton, 69 
S W. 969, 109 Tenn 84 

57 C.J p 1055 note 10 

70. Tenn—Marshal v. Hill, 8 Terg 

101 . 
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a state of facts authorizing the exercise of the ju¬ 
risdiction of the court 71 except m the case of judg¬ 
ments rendered in the supreme court on appeal. 72 
Where two or more defaults are involved m the 
same proceeding, a separate judgment should be 
rendered for each. 73 A judgment against an officer 
and his sureties is valid as to the officer although 
void as to the sureties because their liability had 
terminated at the time of the default on which the 
judgment is based 74 The fact that a judgment is 
m favor of a firm or partnership instead of the 
individual members thereof is only matter in abate¬ 
ment and not cause for error. 75 

A judgment by default must show affirmatively 
every fact necessary to give the court summary ju¬ 
risdiction, 76 and must also show the facts on which 
the liability of defendants depends, 77 and that every 
material averment of the moving papers was 
proved. 78 

Judgment should be entered in summary proceed¬ 
ings against a sheriff or constable and the sureties 
on his official bond for the amount for which they 
have become liable by reason of the act or mis¬ 
conduct on which the proceedings are based. 79 It 
has been held that interest cannot be allowed m sum¬ 
mary proceedings on the amount for which an offi¬ 
cer and his sureties have become liable 80 except 
where the statute expressly provides therefor, 81 
but the contrary rule has also been applied. 82 Un¬ 
der some statutes the officer's failure to levy execu¬ 
tion for a judgment debt or his making of a false 
return thereon warrants recovery against him and 
his sureties m the full amount of the debt, interest, 
and costs. 83 

In computing the penalty or additional damages 
under statutes which provide for the recovery of 
a prescribed per cent of the amount for which the 
officer and his sureties have otherwise become liable 


as a penalty or additional damages, only the amount 
for which the officer's default has rendered defend¬ 
ants liable is to be included, and not any interest on 
such amount accrued since the date of the de¬ 
fault, 84 but, on the other hand, the statutory per 
cent is to be taken of the whole amount of the lia¬ 
bility arising out of the default, undimmished by 
any payments subsequently made on account there¬ 
of 85 It has been held that damages provided for 
by statute at the rate of a specified per cent per 
month cannot be recovered where, without excuse 
for delay, an unreasonable period of time is allowed 
to pass before instituting proceedings therefor. 86 
Where the statute prescribes one penalty for a 
failure to return process within a specified time after 
the return day, and a greater penalty for a further 
delay, judgment may be rendered only for the lesser 
penalty where the moving papers do not show how 
long the return was delayed. 87 

Review. Rules governing the review of judg¬ 
ments m civil actions generally have been applied to 
the review of judgments m summary proceedings 
against a sheriff or constable and the sureties on 
his official bond 88 Thus, on appeal from a judg¬ 
ment rendered m summary proceedings against a 
sheriff or constable and the sureties on his official 
bond, it will be presumed, in the absence of a bill 
of exceptions, that all the necessary facts recited 
m the judgment were supported by sufficient evi¬ 
dence. 89 The admission of incompetent evidence 
will not cause the reversal of a judgment supported 
by competent evidence, where the trial court de¬ 
cided matters both of fact and of law without the 
intervention of a jury 90 Where the officer alone 
has appealed from a judgment against him and his 
sureties, he cannot object that there is no evidence 
of the execution of a bond with his codefendants as 
sureties. 91 On appeal from a judgment entered by 
default, the objection that the sureties were not 
served with proper notice is available where the 


71. Tenn—-Ex parte Savage, 4 Baxt. 
337. 

57 C J p 1055 note 12 

72. Tenn —Bittick v. McEwen, 7 
Heisk 1 

73. Ya—Hendricks v Shoemaker, 3 
Gratt 197, 44 Va 197. 

74. Tenn —Sherrell v. Goodrum, 3 
Humphr. 419. 

75. Tenn—Marshal v Hill, 8 Terg 
101 . 

73. Ala—Morgan v. Billings, 3 Ala 
172—Yancey v. Hankins, Minor 
171 

77. Ala—Chandler v. Reid, 21 So 
475, 114 Ala 390. 

57 C J. p 1056 note 18. 


78. Ala.—Warwick v. Brooks, 70 
Ala 412 

57 C.J. p 1056 note 19. 

79. W.Va—Shepherd v. Brown, 3 
SE 186, 30 WVa 13. 

57 C J p 1056 note 20. 

80. Ky.—iPitman v. Clouts, 6 J.J. 
Marsh. 90 

57 C.J p 1056 note 22. 

81. Ky—Mershon v. Commonwealth, 
2 Mete 371. 

82. Ky—Williams v. Hall, 2 Dana 
07. 

83. Tex.—Hackler v. H. Kohnstamm 
& Co of Texas, CivApp., 227 SW 
2d 347. 


84. Ala—Chandler v. Henry, 8 So 
96, 90 Ala 271. 

57 C.J p 1056 note 26. 

85. Ky—Mershon v. Commonwealth, 
2 Mete 371. 

57 C.J. p 1056 note 27. 

86. Tex—Donley v. Wiggins, 52 Tex 
301—Scogins v. Perry, 46 Tex. Ill 

87. Ky—Judy v. Howard, 2 Mete 
44. 

88. Tenn—Cowan v. Lay, Ch.A., 42 
S.W 68. 

89. Tenn.—Cowan v. Lay, supra. 

90. Ky.—Johnson v. Thompson, 4 
Bibb 294. 

91. Tenn—Cowan v. Lay, ChA., 42 
SW. 68. 


466 



80 C. J. S. SHERIFFS AND CONSTABLES §§ 192-194 


contrary does not appear of record, 92 but under a 
statute which does not provide for notice, a recital 
m the judgment that due notice was given of the 
motion is sufficient on appeal to show a determina¬ 
tion by the court that a reasonable notice had been 
given, and to sustain the court's jurisdiction and the 
validity of the judgment. 93 

§ 193. Actions on Official Bonds 

Statutes relating to actions on the bond or on the 
recognizance of a sheriff or constable must be complied 
with. 

Statutes relating to the prosecution of an action 
on the bond or on the recognizance of a sheriff or 
constable must be complied with. 94 It has been 
held that the statutes of the state m which the offi¬ 
cer's bond was given, prescribing the method m 
which the rights of an injured party may be en¬ 
forced on the bond, create substantive and not 
remedial rights, 96 so that compliance with the pro¬ 
visions of such statutes is a prerequisite to the 


maintenance of an action on the bond in another 
state. 96 

§ 194. -- Right and Grounds of Action 

As a general rule, any person injured or affected by 
an act or omission of a sheriff or constable for which, 
the sureties on his official bond are liable is entitled] 
to maintain an action on the bond; but, ordinarily, only 
a sheriff or constable has a right of action on the bond] 
of such officer's deputy. 

As a general rule, any person injured or affected 1 
by an act or omission of -a sheriff or constable for 
which the sureties on his official bond are liable is. 
entitled to maintain an action on the bond, 97 pro¬ 
vided damage has resulted to him from the breach 98 
An action for a mere default or omission, however, 
as distinguished from active misconduct, cannot be 
maintained by one to whom the officer owed na 
duty with respect to the matter m connection with 
which the default occurred 99 Each individual who 
is injured must sue separately, 1 and there cannot 
be a recovery by a plaintiff for himself and also 
for another m whose right or injury he has no 


92. Tex—Haley v. Greenwood, 28 
Tex 680. 

93. Ala—Arthur v. State, 22 Ala 
61. 

94. Pa—Commonwealth, to Use of 
Blystone v Davis, 186 A 882, 122 
Pa Super 280. 

Actions against sheriffs or constables 
and indemnitors see supra §§ 146- 
167. 

Statutes held Inapplicable to recogni¬ 
zances 

Statutes providing for prosecution 
of action on every bond and obliga¬ 
tion given to commonwealth by pub¬ 
lic officer were held intended to regu¬ 
late actions on official bonds only, 
and not to include sheriffs’ recogni¬ 
zances or to affect statute relating 
to proceedings on recognizance giv¬ 
en by sheriff.—Commonwealth, to 
Use of Blystone v. Davis, supra 

95. Ala—Scott v. U S. Fidelity & 
Guaranty Co, 41 So,2d 208, 252 
Ala 373. 

96. Ala—Scott v. U S Fidelity & 
Guaranty Co, supra 

97. Fla,—Cassady v Sholtz, for Use 
and Benefit of Edwards, 169 So 
487, 124 Fla 718. 

Pa,—Commonwealth ex rel. v Ed- 
mundson, Com PI., 88 Pittsb Leg 
X 163. 

Tex —Mendoza v Singer Sewing 
Mach Co, 84 SW2d 715, 125 Tex 
639—-Bordelon v. Philbnck, 84 SW 
2d 710, 125 Tex 460—Fidelity & 
Deposit Co of Maryland v. First 
Nat Bank, CivApp, 88 SW.2d 605, 
error refused. 

Wash—Nelson v. Bartell, 103 P 2d 
30, 4 Wasli.2d 174. 

57 C J p 1057 note 39. 


Parties in action on bond see mfra 

§ 201 . 

Persons protected by bond see supra 

§ 177. 

Commonwealth or individual ag¬ 
grieved by misconduct of sheriff! may 
institute action on recognizance 
against sheriff and his surety and 
obtain judgment thereon.—Common¬ 
wealth, to Use of Blystone v Davis, 
186 A 382, 122 Pa Super. 280. 

Persons held entitled to maintain ac¬ 
tion 

(1) Under a statute so providing, a 
right of action may arise m favor of 
an execution plaintiff against a sher¬ 
iff and the sureties on his official 
bond for a breach of duty by the offi¬ 
cer in surrendering to a claimant 
property levied on under the execu¬ 
tion without requiring a forthcoming 
bond—Trulock v Lamb, 157 S.E. 100, 
42 GaApp. 601. 

(2) Mortgagee under chattel mort¬ 
gage on truck who had taken posses¬ 
sion of truck and stored it with mo¬ 
tor company had sufficient interest in 
truck to maintain conversion action 
against sheriff and sheriff’s surety 
for wrongful taking of truck from 
motor company’s possession.—Uni¬ 
versal Credit Co v Gosney, 46 NE 
2d 305, 70 Ohio App 379 

(3) Corporation, although having 
registered office outside town, was 
held entitled to enforce bond of town 
constable running to inhabitants of 
town —Town of Irvington v. Dubrow, 
161 A 351, 10 NJMisc. 804. 

Persons held not entitled to maintain 
action 

(1) One who brought statutory ac¬ 
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tions to foreclose liens on chattels, 
and obtained judgments declaring 
that he had liens, was not the “own¬ 
er” and could not maintain action 
against sheriff and surety for wrong¬ 
ful taking of the chattels—Stauble 
v McCloskey, 59 NTS.2d 811, affirm¬ 
ed 59 N Y.S 2d 900, 269 App Div. 1048. 

(2) Person whose only interest in, 
property was based on claim arising 
out of alleged agreement that owner 
was to pay him rent for being al¬ 
lowed to leave articles in building 
rented by party was held not to have- 
sufficient interest in property to en¬ 
title him to maintain action against 
constable and sureties on his bond 
for value of property sequestered on 
constable's failure to return property 
on dismissal of owner's suits—Bor¬ 
delon v Philbnck, 84 SW2d 710, 125 
Tex. 460. 

98. Tenn—Galbraith v. Kirby, 109 
S W 2d 1168, 21 Tenn App. 303. 

57 C J p 1057 note 40. 

Causal connection 

There must be some causal connec¬ 
tion between the breach of official 
duty and the damages sustained in 
order to sustain an action against 
constable and his sureties for wrongs 
ful seizure of property.—Industrial 
Chrome Plating Co. v. North, 153 P 
2d 835, 175 Or. 351, 156 A Lit 250 

99. Wash—McPhee v. U S Fidelity 

etc, Co, 100 P 174, 52 Wash 154, 
132 AmS.R 958, 21 L.R A ,N S , 

535 

57 C.X p 1057 note 41. 

1. Pa.—Lynch v. Commonwealth, 16 
Serg & R 368, 16 Am D 582. 

SC.—State v. Tongue, 40 S C L. 323.. 
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interest. 2 Where a bond is payable to the governor 
for the time being and his successors, the right to 
■sue vests in the successor, and not m the personal 
representatives of a deceased governor , 3 but, where 
the bond runs to a designated person in his indi¬ 
vidual capacity and not as governor, an action may 
be maintained by the obligee’s personal representa¬ 
tive 4 The mere fact that an action on an officer’s 
bond for failure to make the money on an execution 
is brought for the use of one other than the judg¬ 
ment creditor does not defeat the action as showing 
an illegal transfer of the right of action. 5 

In some jurisdictions the right to sue on a sher¬ 
iffs bond is derived from express statutory au¬ 
thority only, 6 and the action can be maintained by 
third persons only for the defaults specified m the 
statute 7 It has been held that, where the statute 
provides a remedy for the county’s recovery of fees 
collected by the sheriff and not paid over to the 
county, an 'action at common law cannot be main¬ 
tained. 8 

In general, an action may be brought and main¬ 
tained against the sureties on the official bond of 
a sheriff or constable for such default only on the 
part of the officer as would entitle plaintiff to re¬ 
cover against the officer m an action on the case, 9 
hut whenever there has been such an official mis¬ 
feasance or default as constitutes a breach of the 
condition of the bond, an action thereon will lie. 10 
In the absence of statute otherwise providing, one 
injured by an act or default of a sheriff or constable 
by whom 'a bond of indemnity has been taken is not 
restricted to his remedy on such bond, or precluded 
by the giving of such indemnity from resorting to 


the officer’s official bond 11 Where a claim against 
a sheriff’s sureties is based on the ownership of 
property which was attached in connection with a 
suit to which claimant was a party, claimant must 
assert such claim to the property m such suit, rather 
than by independent action on the sheriff’s bond. 12 

Sufficiency of bond An action on the official bond 
of a sheriff or constable is not precluded by the 
fact that the bond does not contain all the specific 
conditions required by statute, where the condition 
inserted in the bond, and to which the breach is 
assigned, is broad enough to cover them all, or at 
least the act of malfeasance complained of. 13 

Assignment of right of action While a right of 
action of an execution plaintiff against a sheriff 
and the sureties on his official bond for surrender¬ 
ing seized property without requiring a forthcoming 
bond may be assignable, 14 a right of action thus 
arising does not pass by ia mere subsequent assign¬ 
ment of the execution itself 15 Where an officer 
pays over only a part of the money collected by him 
on an execution, and a surety of the judgment debt¬ 
or, not knowing that there is any more money in 
the officer’s hands, pays the balance, such payment 
does not impair the creditor’s remedy against the 
officer, but operates as an equitable assignment of 
the claim to the debtor’s surety, for which he may 
pursue the officer on his official bond, 16 

Waiver of right of action . A right of action on 
the official bond of a sheriff or constable may be 
waived by conduct inconsistent with an intention to 
assert it. 17 

Bond of deputy . Except as statutes may other¬ 
wise provide, 18 no one other than a sheriff or con- 


2. Pa—Lynch, v Commonwealth, 16 
Serg &R 3C8, 16 Am D. 582, 

SC—State v Yongue, 40 SCL. 323 

3. Tenn.—Cannon v. Snowden, 4 
Humphr 360 

4. Tenn —Cannon v. Hollis, 4 

Humphr. 334. 

57 C J p 1058 note 45. 

5. Ala.—Governor v Powell, 10 Ala 
544 

6. Cal.—Lorah v. Biscailuz, 54 P,2d 
1125, 12 Cal.App 2d 100 

7. Cal.—Lorah v. Biscailuz, supra. 

Defaults of deputies 

(1) Under statute authorizing- suit 

on sheriff's bond by third persons 

for wrongful act or default of offi¬ 

cer in official capacity, third person 

was held not entitled to maintain 

suit on sheriffs bond for acts or de¬ 

faults of deputies.—Lorah v. Biscai¬ 

luz, supra. 

(2) Liability of sureties of sheriff 


or cohstable for acts of deputies and 
assistants see supra § 179, 

8. Pa—Delaware County v. Cain, 19 
PaDist & Co 577 

9. US.—South v. Maryland, Md, 18 
How. 396, 15 LEd 433. 

10. Ky—Hill v. Ragland, 70 SW. 
634, 114 Ky. 209, 24 Ky L. 1053. 

57 C J p 1059 note 60. 

11. Ky.—Hill v Ragland, supra. 

57 C J p 1059 note 57. 

Indemnity to officer in general see 
supra §§ 128-145 

12. Ky—Crook v Blackburn, 71 S 
W 2d 986, 254 Ky 405. 

13. Tex.—Lasater v. Waites, Civ. 
App, 67 S VV 518, reversed on oth¬ 
er grounds 68 SW. 500, 95 Tex. 
553. 

14. Ga—Trulock v. Lamb, 157 S.E. 
100, 42 GaApp 601 

15. Ga.—Trulock v. Lamb, supra. 
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16. Md —Merryman v. State, 5 Harr, 
& J. 423 

17. Tenn —Wright v. Johnson, 3 
Sneed 407 

57 C J. p 1059 note 58. 

Rights under Soldiers’ and Sailors 1 
Relief Act 

Where neither landlord nor any¬ 
one connected with issuance and levy 
of a writ of distress or purported 
sale thereunder was informed of ten¬ 
ant's enlistment until several years 
after purported sale, and tenant left 
his furniture in apartment during his 
enlistment, and did nothing until he 
returned from service, tenant waived 
his rights under Soldiers’ and Sailors' 
Relief Act and could not maintain an 
action on the constable's bond for the 
wrongful distress.—State ex rel. My¬ 
ers v. Hodge, 42 S.E,2d 23, 129 W.Va. 
820. 

18. Ga.—Goforth v. Fidelity & Cas. 
Co. of 1ST. Y., 55 SE.2d 656, 80 Ga. 
App. 121. 
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stable, 19 or his personal representatives, 20 has a 
right of action on the official bond of his deputy, 
except that a surety of the principal officer who has 
been compelled to respond for a default of the 
deputy may sue on the latter’s bond. 21 The fact 
that a judgment rendered against an officer for his 
deputy’s default has been paid by the officer’s sure¬ 
ties rather than by him does not preclude him from 
maintaining an action on the deputy’s bond. 22 

§ 195. - Nature and Form of Action in 

General 

As a general rule, an action to enforce the liability 
of a surety on the official bond of a sheriff or constable 
as ex contractu and not ex delicto. 

As a general rule, the liability of a surety on the 
official bond of a sheriff or constable, and an ac¬ 
tion to enforce such liability, is ex contractu and 
not ex delicto, 23 although the default on which the 
liability is founded may constitute a tort. 24 An ac¬ 
tion on the bond against the officer and the surety 
jointly, 25 and even an action on the bond against 
the officer himself, 26 is m contract, but an action 
directly against the officer for damages resulting 
from his trespass or other tort, in which the surety 
on the bond is joined, may be in tort, even though 
the liability of the surety is based on contract. 27 


Apart from any summary remedies given by stat¬ 
ute, as discussed supra § 192, the liability of the 
sureties can ordinarily be enforced only by an ac¬ 
tion on the bond itself; 28 and the proper form of 
'action has been held to be debt on the penalty, where 
the action is brought in the name of the obligee, 29 
although assumpsit has also been regarded as proper 
m such case; 30 and covenant has been held proper 
where the action is brought in the name of the per¬ 
son injured by the breach 31 The liability of the 
sureties on the recognizance of an officer may be 
enforced either by an action of debt or assumpsit, 
or a scire facias sur recognizance. 32 

A suit in equity may be brought where the facts 
present the elements of equity jurisdiction. 33 So, 
a suit in equity may be maintained on the ground of 
discovery and accounting, against an officer and 
two or more sets of sureties on different bonds 
where, from the manner in which the officer’s 
business has been carried on and his accounts kept, 
it is difficult to determine the liabilities as between 
the respective bonds. 34 However, the facts that an 
officer, after collecting money on execution, has 
died insolvent without paying it over, and that there 
h'as been no administration on his estate, do not 
give equity jurisdiction of a suit against his sure¬ 
ties; 35 and in an action founded on an officer’s 


'Unlawful use of pistol or revolver 

Under a statute providing: that 
sheriffs, constables, and their depu¬ 
ties shall be liable on their official 
bonds for all costs and damages ac¬ 
cruing to anyone because of their 
careless or unlawful use of a pistol 
or revolver, a person injured by a 
-deputy's unlawful use of such weap¬ 
on has a right of action on the bond 
given by such deputy to his principal 
officer—Hatfield v. Wyatt, 130 SB 
129, 99 WVa. 604. 

19. N T.—Norcross v Hollingsworth, 
31 NT.S. 627, 83 Hun 127. 

£7 C.J. p 1068 note 49. 

Persons protected by deputy's official 
bond see supra § 177 
general statute held inapplicable 
The statute providing for bring¬ 
ing of action on covenant of bond 
•required by law for discharge of pub¬ 
lic office or trust does not relate to 
bond which sheriff may require of 
bis deputy —Casey v Fidelity & Cas. 
•Co. of New York, 128 S.W.2d 939, 278 
Ky 426. 

J20. Ky—Robertson v. Morgan, 3 B. 
Mon 307 

£7 C J. p 1058 note 50. 

^1. W.Va.—Nebergall v. Tyree, 2 W. 
Va 474 

^Rights and remedies of sureties gen¬ 
erally see supra, § 190. 

&2. Ky.—Robertson v. Morgan; 3 B. 
Mon. 307. ' v 


23. Ala—Scott v. U. S Fidelity & 
Guaranty Co, 41 So 2d 298, 252 
Ala 373 

Ga—Carlan v Fidelity & Cas Co of 
New York, 190 SB 47, 65 Ga App 
271 

La.—Corpus Juris quoted in Leche 
v United States Fidelity & Guar¬ 
anty Co, App, 188 So 197, 198. 

57 C.J p 1059 note 62. 

24. Ala.—Scott v. U S Fidelity & 
Guaranty Co, 41 'So 2d 298, 252 Ala 
373 

Ga—Carlan v Fidelity & Cas Co of 
New York, 190 SE 47, 65 Ga App 
271 

La—Corpus Juris quoted in Leche 
v United States Fidelity & Guar¬ 
anty Co., La App, 188 So 197, 198 

57 C J. p 1059 note 63. 

25. Ga—Carlan v Fidelity & Cas. 
Co. of New York, 190 SE 47, 55 
Ga.App 271. 

26. Ark—Wilson v Young, 25 SW 
870, 58 Ark 593. 

67 C.J p 1059 note 64. 

27. Ala—Leath v Smith, 200 'So 
623, 240 Ala 639—Holland v. Fidel¬ 
ity & Deposit Co of Maryland, 145 
So 131, 225 Ala 669—Hill v Hyde, 
121 So 510, 219 Ala. 155—Williams 
v Ragan, 45 So 185, 153 Ala 397. 

28. N J —Lewis v. Little, 5 N.J.Law 
685. 

57 CwJ p 1059.note 66. 
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29. SC—State v Staggers, 46 S CL. 
286 

Proper parties plaintiff in actions on 
official bond of sheriff or constable 
see infra § 201 a. 

30. Pa.—Commonwealth v. Osten- 
dorf, 19 PaDist 18 

WVa—State ex rel County Court 
of Preston County v. Williams, 
174 S.E 873, 116 W.Va. 204. 

31. NY.—Lawton v. Erwin, 9 Wend. 
233. 

32. Pa —Commonwealth, to Use of 
Blystone v Davis, 186 A 382, 122 
Pa Super. 280 

33. Ark —State, to Use of Union 
County, v. Harman, 80 SW.2A 619, 
190 Ark. 621. 

Legal fraud 

Sheriff’s failure to account for fees 
received as sheriff and ex officio col¬ 
lector, although resulting from good 
faith belief that county had no in¬ 
terest therein, constituted legal 
fraud, because of which equity juris¬ 
diction attached in suits against 
sheriff and his sureties—State, to 
Use of Union County, v Harman, su¬ 
pra. 

34. W.Va.—Raleigh County Ct. v 
Cottle, 94 SE 948, 81 W.Va. 469, 
Ann Cas 1918D 510 

35. NY—Utica Bank v. Dill, 1 
Paige 466. 
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refusal to sell land claimed to have been fraudulent¬ 
ly conveyed by the judgment debtor, the tendering 
of an issue as to the title to the land does not make 
the matter one solely of equitable cognizance, since, 
if the conveyance was fraudulent, it passed noth¬ 
ing. 36 

Election of remedy . Where a sheriff or constable 
has taken an insufficient bail bond, and plaintiff has 
elected to hold the officer and his sureties liable as 
bail, he is concluded by the remedy so chosen and 
cannot resort to the officer’s official bond. 3 ? Under 
a statute so providing, an mj*ured person who claims 
damages from a sheriff for the acts of his deputy 
may, at his option, bring suit on the deputy’s bond 
instead of the sheriff’s bond, 38 but he may not sue 
on both. 33 It has been held that, when one dam¬ 
aged by an officer’s default elects to avail himself 
of any other remedy before proceeding on the bond, 
he must proceed therein to final judgment and exe¬ 
cution before he can maintain an action on the 
bond. 46 

§ 196. - Single or Successive Actions 

Whether successive actions by different persons or 
for different defaults may be maintained on the bond 
of a sheriff or constable until the penalty of the bond is 
exhausted, or whether there may be only one action, Is 
ordinarily dependent on statute. 

Where a person injured by an official default of 
a sheriff or constable is authorized by statute to in¬ 
stitute an action against such officer on his official 
bond for the amount of his damage, each injured 
person may maintain a separate action for his own 
benefit, 41 so that successive actions for different 


defaults or by different persons may be maintained 
on an officer's bonds, and recovery had therein, un¬ 
til the penalty of the bond is exhausted 42 Under 
a statute, however, providing, either expressly, 43 or 
by implication, 44 that judgment shall be entered for 
the full penalty of the bond, or, it has been held, in 
the absence of statute otherwise providing, 45 only 
one action may be brought on a bond; and m such 
case judgment for the full amount of the penalty 
may be entered for the benefit of all parties in¬ 
terested m the enforcement of the bond, as con¬ 
sidered infra § 206. 

§ 197. - Conditions Precedent 

a. In general 

b. Proceedings as to officer’s liability 

c. Demand 

d Leave of court 

a. In General 

Conditions precedent to the bringing of an actiorr 
on the official bond of a sheriff or constable must be 
performed. 

In accordance with rules relating to conditions 
precedent to the right to maintain an action general¬ 
ly, as discussed in Actions § 25, conditions precedent 
to the bringing of an action on the official bond of 
a sheriff or constable must be performed. 46 Notice 
to the sureties on the official bond of a sheriff or 
constable of a default on the part of such officer 
is not a prerequisite to the maintenance of an ac¬ 
tion on the bond therefor, 47 except where it is re¬ 
quired by statute. 48 Where a sheriff or constable 
takes an insufficient bond in an action of replevin. 


36. Mo —State v Tucker, 229 S.W. 
163, 286 Mo 466. 

37. Ga—Mosely v. Lyon, 48 Ga 398. 
Liability of officer and sureties as 

bail where proper bail not taken 
see supra § 189 

38. Ga—Goforth v. Fidelity & Cas 
Co. of N Y, 55 'S El 2d 656, 80 Ga. 
App 121 

The word as used m such 

statute means the exercise of the 
power of choice, the power of choos¬ 
ing, the right of choice or an alter¬ 
native—Goforth v. Fidelity & Cas 
Co of N. Y, supra. 

39. Ga<—Goforth v Fidelity & Cas 
Co of N Y, supra. 

40. Pa—Commonwealth v. Rees, 1 
Miles 330. 

Necessity of exhausting other reme¬ 
dies before proceeding on bond see 
infra § 197 b 

41. Me—White v Wilkins, 24 Me 
299 

57 C.J. p 1060 note 76. J 


42. Pa—McMicken v. Common¬ 

wealth, 58 Pa 213. 

57 C J p 1060 note 77. 

Penal sum of bond as limit of sure¬ 
ties" liability see supra § 181 

43. Colo.—Taylor v. Blyth, 47 P 662, 
9 Colo App. 81. 

44. N.Y—New York v. Ryan, 9 Daly 
316. 

57 C.J p 1060 note 79. 

45. N.C—Branch v Elliot, 14 NC. 
86 

! 46. Ky —Russell County Board of 
Education v Leach, 157 S W 2d 70, 
288 Ky. 769 

Quashal of levy or sale 
Where an illegal levy of an exe¬ 
cution and sale thereunder have been 
made by a sheriff or constable, plain¬ 
tiff purchasing the property for the 
amount thereof and the execution be¬ 
ing returned satisfied, he should have 
the levy and sale quashed before he 
proceeds to enforce the liability of 
the officer by an action on his official 
bond for such illegal levy.—Hamilton 

470 


V Vail, 2 Mete, Ky., 511—57 CJ. p 
1062 note 10. 

47. Me —Cony v. Barrows, 46 Me. 
497. 

57 CJ p 1062 note 11. 

48. ND—Felch v Olsness, 204 N. 
W 848, 53 ND 18. 

57 CJ. p 1062 note 12 
Bond executed prior to enactment 
of statute is not within the statutory 
requirement.—Mt. Vernon Independ¬ 
ent Graded School Dist v. Clark, 135 
S W2d 892, 281 Ky 230 
Constructive notice 
The statutory provision as amend¬ 
ed that neither sheriff nor sureties on 
sheriff’s bond shall be liable for sher¬ 
iff’s default unless notice of default 
giving rise to a claim on such bond 
should have been given to the sure¬ 
ties within certain time manifests 
legislative intent that constructive 
notice is not sufficient, and, hence, 
the filing and recording of settle¬ 
ment showing that sheriff owed a 
certain balance were not "notice” to. 
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plaintiff therein is not obliged to quash such bond 
before he may have recourse to the official bond 
of such officer for taking the insufficient security . 49 

It has been held that, where authority is given by 
statute to one injured by the official default of a 
sheriff or constable to sue on his official bond in the 
name of the public officer who is the nominal obli¬ 
gee thereof, the authority or consent of such obli¬ 
gee is not a prerequisite to the institution of such 
a suit , 50 and the same rule has been held to apply 
where the municipality is named as the obligee , 51 
but under a statute providing that on a breach of the 
condition of the official bond of a sheriff or con¬ 
stable it “shall be assigned by the governor to the 
party or parties injured, who may maintain an ac¬ 
tion thereon in their own name, 5 ’ no action can be 
instituted on the officer’s bond, m the name of the 
governor, for another’s use, without an assign¬ 
ment of the bond by the governor to the person in¬ 
jured 52 

b. Proceedings as to Officer’s Liability 

As a general rule, in the absence of a statute other¬ 
wise providing, It is not a prerequisite to the maintenance 
•of an action on the official bond of a sheriff or constable 
that the default or misconduct relied on as a breach, 
and the liability of the officer thereFor, shall first be 
established in a separate action or proceeding against 
the officer alone. 

Except where otherwise provided by statute, ei¬ 
ther expressly or by implication , 53 it is not a pre¬ 
requisite to the maintenance of an action on the 
official bond of a sheriff or constable that the de¬ 
fault or misconduct relied on as a breach, and the 
liability of the officer therefor, shall first be es¬ 
tablished in a separate -action or proceeding against 


the officer alone, or adjudicated against him , 54 and 
the injured person may, at his option, either sue 
directly on the bond or proceed first asramst the 
officer 55 It has been held, however, that even 
m the absence of statute relating thereto, a court has 
the power to stay the prosecution of an action 
against the officer’s surety pending a determination 
of a tort action against the officer 56 Where the lia¬ 
bility of the officer is required to be fixed before 
proceeding against the sureties, a judgment against 
him in an action to which he was a party is neces¬ 
sary . 57 A judgment for nominal damages and costs 
m an action of replevin for goods seized establishes 
the officer’s misfeasance ; 58 but a judgment against 
an officer in assumpsit does not establish his offi¬ 
cial delinquency so as to permit recovery against his 
sureties . 59 

Ascertainment of amount of liability . The as¬ 
certainment of the amount of the liability of a sher¬ 
iff or constable for an official default is not a 
condition precedent to an action therefor on his 
official bond , 60 except where the statute otherwise 
provides 61 Where such ascertainment is required, 
a judgment by default in an action of trover 
against an officer for the value of goods taken by 
him is sufficient . 62 

Suit against officer on notice from surety Un¬ 
der a statute so providing, claimant, on written no¬ 
tice to that effect from the officer’s surety, is re¬ 
quired to commence and'prosecute legal proceedings 
against the officer within a period specified m the 
statute , 63 and, if claimant fails to do so, the surety 
is discharged from liability . 64 

Exhaustion of other remedies. In some jurisdic- 


sureties that sheriff owed such bal¬ 
ance—Russell County Board of Ed¬ 
ucation v. Leach, 157 S,W 2d 70, 288 
Ky. 769. 

-49. Ky.—Miller v. Commonwealth, 4 
B Mon. 304. 

50. Mass.—Crocker v Buttnck, 73 
NE. 660, 187 Mass 461 

-51. Hawaii.—County of Hawaii v 
Martin, 33 Hawaii 677. 

.52. Tenn —Governor v. Hunt, 3 
Yerg 479. 

Right of successor of nominal ob¬ 
ligee to sue without assignment 
of bond see infra § 201 a 

.53. Mass—Tracy v. Warren, 104 
Mass. 376 

57 C J. p 1060 note 92. 

Statute of state where bond given 
(1) Action against surety on sher¬ 
iff’s surety bond for alleged assault 
and battery of plaintiff committed by 
Mississippi sheriff while acting un- 

. der color of office could not be main¬ 


tained in Alabama, where liability of 
sheriff was not first fixed as required 
by statute of Mississippi where bond 
was given —Scott v U S Fidelity & 
Guaranty Co., 41 So 2d 298, 252 Ala 
373 

(2) Statute of state where bond is 
given as creating substantive rights 
see supra § 193. 

54. US —Downer v U. S. Fidelity 
& Guaranty Co of Maryland, C C 
A Pa, 46 F 2d 733. 

57 CJ. p 1060 note 93. 

55. Pa.—Palmer v Commonwealth, 
6 Serg & R. 245. 

56. NT—Kress v Neer, 269 NTS 
569, 239 AppDiv. 747 

57. Miss—State v U S Fidelity, 
etc, Co, 128 So. 503, 157 Miss 740 

58. Mass.—Tracy v. Warren, 104 
Mass. 376. 

59. Me.—Bailey v. Butterfield, 14 
Me. 112. 
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60. Colo—Newman v. People, 34 P 
1006, 4 Colo.App. 46. 

57 C J. p 1061 note 98. 

Settlement of accounts 
A county could maintain suit 
against sheriff and tax collector, and 
his surety, for failure to account for 
excess official fees, without necessity 
that sheriff's accounts be first settled 
and audited by commissioners' court, 
since claim for expenses incurred 
was not a claim against the county 
and sheriff had burden of presenting 
such claim.—Taylor v Brewster 
County, Tex Civ App., 144 S W 2d 314, 
error dismissed, judgment conect 

61. Me—Dane v. Gilmore, 49 Me. 
173. 

57 CJ p 1061 note 99 

62. Me—Dane v Gilmore, supra 

63. Ala—Scott v U S Fidelity & 
Guaranty Co , 41 So 2d 298, 252 Ala 
373, applying law of Mississippi. 

64. Ala—Scott v U. S. Fidelity & 
Guaranty Co, supra. 
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tions, under statutes so providing, one damaged 
by the official misconduct or default of a sheriff or 
constable must exhaust his remedy against the offi¬ 
cer before proceeding against the sureties on his 
official bond ; 65 but m the absence of any such 
statute the exhaustion of any other remedies which 
a party may have is not a condition precedent to an 
action on the officer's bond , 66 although, if such 
party does institute or prosecute another remedy, 
he must proceed to final judgment and execution 
therein before he can resort to the bond . 67 How¬ 
ever, it has been held to be a principle of law, apart 
from statute, that one does not have a right of ac¬ 
tion against a constable's surety until after he has 
used reasonable diligence to collect his damages 
from the principal by legal process . 68 It has been 
held that, where the remedy against the officer is 
required to be exhausted, the return nulla bona of an 
execution against an officer , 69 or against the per¬ 
sonal representative of a deceased officer , 70 is suf¬ 
ficient to entitle plaintiff therein to proceed against 
the sureties; but there is also authority, to the 
contrary, that such return does not of itself establish 
the insufficiency of the officer's property so as to 
authorize an action on his bond 71 Under a stat¬ 
ute providing that action on the officer’s bond may 
be brought if judgment is recovered against the 
officer and execution thereon is returned wholly or 
partly unsatisfied, it has been held that a return of 
execution unsatisfied is a condition precedent to the 
surety's liability , 72 and that an action brought prior 
to such return is premature 73 

c. Demand 

A demand on a sheriff or constable for the payment 
over of or accounting for money collected or received by 
him is ordinarily a condition precedent to a right of 
action on his official bond. 

A demand on a sheriff or constable for the pay¬ 
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ment over of or accounting for money collected 
or received by him is ordinarily a condition preced¬ 
ent to a right of action on his official bond , 74 ex¬ 
cept where the officer is dead / 5 or out of the 
state , 76 or has been ascertained to be insolvent , 77 or 
where it was his duty to pay the money into court, 7S 
or he has been ordered by the court to pay it over 
to a designated person , 79 and, except, it has been 
held, in the case of money collected for public pur¬ 
poses 80 A demand on a deputy who has collected 
money will sustain an action on the bond of his 
principal for failure to pay over the same 81 An ac¬ 
tion founded on a failure to collect may be main¬ 
tained against an officer on his bond without a previ¬ 
ous demand 82 

For payment by sureties A demand for payment 
of the amount claimed need not be made on all the 
sureties on a constable's bond before suit is filed 
thereon . 83 

For property . A demand on a sheriff or constable 
for the return of property wrongfully levied on or 
seized , 84 or wrongfully withheld , 85 by him is not a 
prerequisite to an action against the sureties on his 
official bond for such misconduct or default; and 
the right to maintain an action on the officer's bond 
for the wrongful release of property seized or levied 
on is not dependent on a previous demand for 
such property 86 However, it has been held that, 
where the officer did not know that an attachment 
by him was wrongful, as where he did not know 
that the property attached was not subject to at¬ 
tachment, claimant’s cause of action does not accrue 
until he makes a demand for the possession of the 
property and the sheriff refuses to comply with the 
demand . 87 

For execution of process . It has been held that 
no action may be maintained on the official bond of 


SHERIFFS AND CONSTABLES 


65. S C.—State Treasurer v. Mc¬ 
Guire, 16 SCL 474. 

57 C.J* p 1061 note 3. 

66. Ala—Burton v. Dangerfleld, 37 
So 350, 141 Ala. 2S5. 

57 C.J p 1061 note 4. 

67. Pa —Commonwealth v Rees, 1 
Miles 330. 

Election of remedy m general see su¬ 
pra S 195. 

68. Pa,—Commonwealth ex rel 

Hughes v. Maryland Cas Co, 74 A. 
2d 683, 167 Pa Super. 101 

69. Pa,—Kirkpatrick v. White, 2 9 
Pa. 176. 

70. SC —State Treasurer v. Mc¬ 
Guire, 16 SCL. 474. 

71. Va,—Preston v. Auditor of Pub¬ 
lic Accounts, 1 Call 471, 5 Va, 4*1 

72. N.Y —Slagle v. New Amsterdam . 


i Casualty Co, 276 NY.S 162, 243 
AppDiv. 79. 

73. N.Y —Slagle v. New Amsterdam 
Casualty Co , supra 

74. NC.—Governor v Miller, 20 NC 
50 

57CJ p 1062 note 14 

75. 'S.C—State v. Easterling-, 30 S 
CL 310 

76. Mass—Fall River v Riley, 138 
M&sSi 336 

S C —State Treasurers v Gibson, 21 
SCL 339. 

77. SC-^-State v. Easterling, 30 S.C. 
L 310. 

78. N C—Governor v. Miller, 20 NC 
50. 

79. Ohio.—King v. Nichols, 2 Ohio 
Dec, Reprint, 564, 4 West L Month. 
25. 


80. N.C—State v Woodside, 31 N C 
496—'State v. McIntosh, 31 N.C. 
307 

81. Ala.—Hill v Fitzpatrick, 6 Ala 
314. 

Ky —Coulter v Commonwealth Bank, 
3 B Mon 299 

82. N C—Nixon v. Bagby, 52 N C 4 

83. Mo —State ex rel. Karnes v 
Poole, App, 72 S W 2d 803 

84. Wis—Dishneau v. Newton, 64 
NW 879, 91 Wis 199 

85. Ala—Williams y. Ragan, 45 So 
185, 153 Ala 397. 

86. Iowa—Gutschenntter v Whit¬ 
more, 139 N.W 567, 158 Iowa 252 

57 CJ. p 1062 note 25. 

87. Idaho.—Oakes v American Sur 
Co of New York, 76 P.2d 932, 58 
Idaho 482. 
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a sheriff or constable for his failure to execute proc¬ 
ess unless a demand has been made on him for its 
execution 88 

For copy of process . Under a statute providing 
that no action shall be brought against a sheriff or 
constable for anything done under process until de¬ 
mand has been made and refused for a copy thereof, 
such demand is a condition precedent to the right of 
action . 89 

For return of process . A demand for the return 
of process placed m the hands of a sheriff or con¬ 
stable for execution is not a prerequisite to an ac¬ 
tion on his official bond after the return day for 
failure to make a return , 90 but under a statute 
making a sheriff or constable liable for a failure to 
return a fee bill, on demand, to the person entitled 
thereto, a demand is a condition precedent to an 
action on his official bond for failing to make such 
return 91 

d. Leave of Court 

Under statutes so providing, leave of court must be 
obtained before action on the official bond of a sheriff or 
constable may be brought; and the grant of such leave 
is discretionary with the court and may be made subject 
to conditions. 

In the absence of a statute otherwise providing, 
an action may be instituted and maintained on the 
official bond of a sheriff or constable without apply¬ 
ing for or obtaining leave from any court so to do , 92 
but, where required by statute, leave o»f court must 
be obtained before such action may be brought 93 
Leave to sue may be granted on an ex parte applica¬ 
tion , 94 and notice to the officer or his sureties is 
not essential . 95 The application must show affirma¬ 
tively that the officer has been guilty of some default 


or misconduct 96 in his official capacity , 97 and that 
any conditions precedent to a right of action have 
been complied with 98 

Discretion of court. The granting or refusing of 
leave to sue on a bond, where such leave is re¬ 
quired, is discretionary with the court , 99 and the 
court may grant leave to sue provided certain 
terms or conditions are met 1 It has been held, 
in the exercise of such discretion, that leave should 
not be granted until it is shown that the officer is in¬ 
dividually unable to respond m damages for the de¬ 
fault complained of, even though a prior recovery 
against the officer or the exhaustion of remedies 
against him is not a statutory prerequisite to the 
institution of an action on his bond . 2 In accordance 
with statutory provisions, the court on proper facts 
may exercise a discretionary power to vacate an ex 
parte order permitting such action to be main¬ 
tained , 3 and the court may provide that the order 
granting leave to sue shall be vacated unless plaintiff 
agrees to certain conditions . 4 

§ 198. — Defenses 

Where the act or default on which an action on the 
bond of a sheriff or constable is based is within the terms 
of the bond, the availability of a defense in such action 
is determined by the availability of such defense in an 
action against the officer alone. 

Any defense which would be available to a sher¬ 
iff or constable in an action against him alone is 
available to his sureties m an action on his official 
bond ; 5 and, conversely, where the act or default 
on which the action is founded is within the terms 
of the bond, the sureties can make no defense which 
the officer could not make m an action against 


88. Tex—Lyendecker v Martin, 38 
Tex 287 

-89. Pa —Commonwealth v, Warfel, 
27 A 763, 157 Pa. 444. 

80. Ill —People v Title Guaranty, 
etc, Co., 156 Ill App. 488 

81. Ky—Walters v. Chinn, 1 Mete 
499. 

82. S C.—'State v. Cason, 11 S.C. 392. 

57 CJ p 1062 note 30 

88. NT—-Kress v Neer, 269 NT.S. 
569, 239 App Div 747, 

84. N T —Kress v. Neer, supra. 

Wxs—State v. Mann, 21 Wis 684. 

85. N.T.—Kress v. Neer, 269 N.T S 
569, 239 App Div 747. 

Wis.—State v Mann, 21 Wis 684. 

96. N.Y.-j-Ex parts Reed, 4 Hill 572. 

57 C.J p 1063 note 34 

97. Wis.—State v.' Mann, 21 Wis 
684. 


98. N T —Rhinelander v. Mather, 5 
Wend 102 

57 C J. p 1063 note 36. 

99. NY—Kress v Neer, 269 N.T.S 
569, 239 App Div, 747. 

57 C.J. p 1063 note 37 

1. NY.—Kress v. Neer, supra. 

2. NY —Anderson v Hitchcock, 2 
Wend 299. 

57 CJ p 1063 note 38 

3. NY—Kress v. Neer, 269 NTS 
569, 239 App Div 747. 

Vacation, of order held justified 

NY.—Kress v. Neer, supra. 

4. NY—Kress v. Neer, supra. 

5. Colo—Blyth v People, 66 P. 680, 
16 Colo.App 526 

57 CJ p 1063 note 43. 

Defenses in action against officer see 
supra § 149. 

Particular matter held defense 
In action by execution creditor 
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ag-amst .sheriff and the surety on 
his official bond to recover damages 
for sheriff’s failure to sell property 
levied on under the execution, it was 
a good defense that the execution 
creditor failed to advance moneys 
sufficient to discharge the fees of 
the printer for publishing the notice 
of sale on demand therefor by the 
sheriff—-Smith v Hanson, 293 NW. 
551, 70 N.D 241, 129 ADR. 1356. 

Credit allowance 

In action against sheriff and his 
sureties for amount sheriff, without 
authority, paid to claimants against 
estate from money obtained on exe¬ 
cution, shenff and sureties were held 
entitled to credit for amount sheriff 
was prevented from paying to estate 
by an attachment of the money, by 
estate's creditor, as against conten¬ 
tion that credit should have been al¬ 
lowed only as of date sheriff paid 
such money into court —Dunn v. 
Champion, 99 S W 2d 813, 266 Ky 757. 
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him 6 The mere fact that the officer was the holder 
of a void process would be no protection to his sure¬ 
ty if, acting under color of office, he disposed of 
property m a manner different from that directed 
by the law m cases of possessory warrants . 7 

§ 199. -Jurisdiction and Venue 

The jurisdiction and venue of actions on the official 
bond of a sheriff or constable are dependent on statute 

Jurisdiction of actions on the official bond of a 
sheriff or constable belongs to such courts, and 
such only, as may have been given it by statute 8 
A statutory provision that like proceedings shall be 
had in such actions as m other actions of a desig¬ 
nated character has been held not to give exclusive 
jurisdiction thereof to the court having jurisdiction 
of such other actions, hut merely to prescribe the 
form of the proceedings , 9 but there is also authority 
for the view that the court having jurisdiction of 
such other actions is, by such a provision, given 
jurisdiction of an action on an officer's bond . 10 

Venue . As is the rule generally, the venue of an 
action on the official bond or a sheriff or constable 
is dependent on statute 11 Under a statute provid¬ 
ing that an action against a public officer, or an ac¬ 
tion on his official bond, shall be brought in the 
county where the cause or some part thereof arose, 
an action on the bond of a sheriff or constable for an 
official default must be brought in the county in 
which the default occurred . 12 Within this rule, 
the liability of sureties for an officer's failure to 
execute process issued from another county than 
that in which he officiates is properly brought m the 


latter county, rather than in the county from which 
the process issued . 13 An action founded on the 
failure of an officer to pay over money collected by 
him under process issued from another county has 
been held to be properly brought in the county of 
which he is officer, and not that from which the 
process issued , 14 and it has been held that an action 
based on the failure of an officer to return process 
to another county, from which it issued, should be 
brought m the county of which he is an officer,, 
rather than that from which the process issued and 
to which it should have been returned , 15 but under 
some statutes the action may properly be brought in 
the county from which the process issued 16 

Under a statute so providing, the venue of a suit 
against the surety is in the county in which the 
surety bond is filed . 17 Where the statute permits 
nonlocal actions to be brought m the county m 
which either plaintiff or defendant resides, an ac¬ 
tion on a bond in the name of the state to the use 
or on the relation of one injured by the officer's 
default may be brought in the county m which the 
relator resides, although none of defendants resides 
therein . 18 Under a statute requiring actions to be 
brought in the county of defendant's domicile, ex¬ 
cept where it is founded on a trespass, in which case 
the action may be brought in the county where the 
trespass occurred, it has been held that an action 
against the sureties on an officer’s bond, in which 
action the officer is not joined, may be brought only 
m the county of their domicile, and not m an¬ 
other county where the trespass occurred 19 Where 
the place is not otherwise fixed or restricted by 
statute, it has been held that such an action, not 


6. Ga—Pnnce v. Wood, 97 SE 457, 
23 GaApp 56 

Liability of sureties as limited to 
defaults within terms of bond see 
supra § 181. 

Particular matters held not defenses 

(1) The fact that public funds 
were stolen from sheriff by unknown 
persons, while funds were being con¬ 
veyed by sheriff to bank of deposit.— 
State ex rel. County Court of Pres¬ 
ton County v. Williams, 174 S E 873, 
115 WVa. 204. 

(2) The fact that acts of sheriff 
who did not follow procedure out¬ 
lined by statutes in conducting exe¬ 
cution sale were in no manner con¬ 
cealed or tainted with fraud m any 
degree, and there was no suggestion 
that sheriff profited personally from 
any of the transactions.—State ex 
rel ^and to Use of Enetrich v. Schade, 
MoApp, 167 S W2d 135. 

(3) Other matters 

Fla.—Walling v Carlton, 147 So 
236, 109 Fla 97. 

Mich.—Reinert v. Fidelity & Casual¬ 


ty Co of New York, 259 NW 340, 
270 Mich 607 

Mo —State ex rel. Adkins v Grugett, 
63 S.W.2d 413, 228 MoApp 8. 

Tenn—Marable v State ex rel Wac- 
kerme, 222 S W 2d 234, 32 Tenn. 
App. 238 

7. Ga—Goforth v Fidelity & Cas 
Co of N Y, 55 SE2d 656, 80 Ga 
App 121 

8. NY—Levin v. Bobie, 25 N.Y S 
982, 5 Misc 529 

57 C J p 1063 note 48. 

9. Mass.—Greenfield v. Wilson, 13 
Gray 384. 

10. Pa —Campbell v. Common¬ 
wealth, 8 Serg & R 414. 

11. Tex—Bachus v Foster, 122 S. 
W 2d 1058, 132 Tex. 183, answer to 
certified questions conformed to. 
Civ App., 125 S W 2d 641. 

12. Kan.—Fay v. Edmiston, 28 Kan 
105 

Neb —McNee v Sewell, 16 N.W. 827, 
14 Neb. 532. 
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13. Kan—Fay v Edmiston, 28 Kan- 
105. 

14. Ky—Foster v. Wade, 4 Bush. 
628. 

15. Ky —Commonwealth Bank V- 
Harnson, 1 Bush 384 

16. Neb —McNee v. Sewell, 16 N- 
W. 827, 14 Neb 532 

Neglect In executing extent 
An action on a sheriff's official 
bond for his neglect in executing a 
state treasurer’s extent against a 
delinquent constable is properly 
brought in the county of the treas¬ 
urer’s residence, although different 
from that m which the sheriff offi¬ 
ciates.—State Treasurer v Kelsey, 4 
Vt 371. 

17- Tex—Bachus v. Foster, 122 S. 
W 2d 1058, 132 Tex 183, answer 
to certified question conformed to„ 
Civ.App, 125 SW.2d 641. 

18. NC.—State v. McGee, 24 N.C- 
209. 

19. Tex.—Lasater v. Waits, 68 S.W- 
500, 95 Tex. 553. 
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being local, may be brought in any county of the 
state. 20 

§ 200. -Time to Sue, and Limitations 

a. Time to sue 

b. Limitations 

a. Time to Sue 

Action may be commenced on the official bond of a 
sheriff or constable as soon as a cause of action accrues. 

In accordance with general rules as to the ac¬ 
crual of a cause of action, as stated in Actions § 
124, an action may be commenced on the official 
bond of a sheriff or constable -as soon as a cause 
of action accrues. 21 Thus, where an officer has re¬ 
fused to levy an execution on property pointed out 
to him by plaintiff, an action on his bond therefor, 
although instituted before the return of the exe¬ 
cution, is not premature, 22 and, similarly, an action 
on an officer’s bond may be commenced at once after 
a judgment has been recovered against him for a 
wrongful levy, although the return day of the proc¬ 
ess has not arrived. 23 

b. Limitations 

Action on the official bond of a sheriff or constable 
must be brought within the period prescribed by statute 
for such actions. 

An action on the official bond of a sheriff or 
constable may be brought only within such time 
as may be prescribed by statute for such actions, and 
not after the expiration thereof. 24 Thus, where the 
statute limits the time within which an action on the 


bond may be brought to a specified period after the 
date of the bond, such action is barred on the ex¬ 
piration of such period, notwithstanding the offi¬ 
cer’s term of office is extended; 25 but it has been 
held that the statute does not bar an action for a 
default occurring after the expiration of such pe¬ 
riod, on the part of an officer whose term is greater 
than that specified by the statute, where the sure¬ 
ties on the bond have voluntarily bound themselves 
as sureties during the officer’s continuance in such 
office. 26 Apart from any statutory limitation mere 
delay in bringing suit on an officer’s bond will not 
bar an action, 27 provided no contract, consideration, 
or motive inducing the delay is shown, 28 unless suffi¬ 
cient time has elapsed to raise a presumption of 
performance of the condition of the bond. 29 

A statute prescribing the period within which ac¬ 
tion must be brought on a constable’s bond has been 
held not to be a general statute of limitation, but 
rather a special statutory limitation, 30 which is in 
the nature of a condition put on the right of action 
and qualifying the right, 31 and which, therefore, 
may not be waived by the surety. 32 A statute limit¬ 
ing the time within which actions against sureties 
on bonds or recognizances of sheriffs may be 
brought has been held to be applicable only to offi¬ 
cial bonds given to the state, 33 and to be inapplica¬ 
ble to a bond given to a sheriff by his deputy. 34 A 
general statute of limitation of actions on officers’ 
bonds is limited or superseded pro tanto by another 
statutory provision prescribing a shorter period of 
limitation as to particular actions. 35 


20. Del.—State v Green, 5 Del 270 

21. Mass —Treasurer v. Schapero, 
104 NE 440, 217 Mass 71, Ann 
Cas 1915D 399 

Pa—Shannon v Comnaon wealth, 8 
Serg & H 444. 

22. Pa—Shannon v. Commonwealth, 
supra. 

23. Mass.—Treasurer v Schapero, 
104 NE 440, 217 Mass. 71, Ann 
Cas 1915D 399. 

24. Ala.—State, for Use of Houston 
County, v U S Fidelity & Guar¬ 
anty Co, 195 So 426, 239 Ala. 445. 

Ark —Elmore v Bishop, 42 S.W 2d 
399, 184 Ark. 243—State v Landers, 
40 S W 2d 432, 183 Ark. 1138. 

Pa.—Commonwealth ex rel. Hughes 
v. Maryland Cas Co, 74 A 2d 683, 
167 Pa.'Super 101—Commonwealth 
ex rel. v Edmundson, Com.Pl, 88 
PittsbLegJ 163. 

57 C J. p 1064 note 67. 

Bond under seal 

The fact that a constable’s bond 
was under seal did not in itself ex¬ 
tend right of action on bond beyond 
five years from date of bond, since 
a bond is a “specialty” or “sealed in¬ 


strument” to which the flve-year 

statute of limitations applied.—Com¬ 
monwealth ex rel. Fenton Storage 

Co v. McClane, 35 A 2d 745, 154 Pa. 

Super 246. 

25. Pa—Commonwealth ex rel. Fen¬ 
ton 'Storage Co v McClane, su¬ 
pra—Commonwealth v. Curtin, 6 
PaDist 589 

26. Pa —Commonwealth ex rel 

Hughes v Maryland Cas. Co, 74 
A 2d 683, 167 Pa Super 101—Com¬ 
monwealth v Clipsham, 16 Pa Su¬ 
per 50. 

27. Me—Cony v Barrows, 46 Me. 
497 

57 C J. p 1065 note 78 

28. Me—Cony v. Barrows, supra. 

29. S C —Treasurers v. McPherson, 
27 S.CL 69 

57 CJ. p 1065 note 80. 

30. Pa —Commonwealth ex rel 

Hughes v Maryland Cas Co, 74 
A.2d 683, 167 Pa Super. 101. 

31. Pa—Commonwealth ex rel 

Hughes v. Maryland Cas Co., su¬ 
pra—Commonwealth y. McClane, 
47 PaDist & Co 604, affirmed 35 
A 2d 745, 154 Pa Super 246. 
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32. Pa—Commonwealth ex rel 

Hughes v. Maryland Cas Co, 74 
A 2d 683, 167 Pa Super 101. 

Stipulation. discontinuing' action 
without prejudice 
Where relator brought assault ac¬ 
tion against constable and joined 
surety on constable's bond as defend¬ 
ant, and surety entered into stipula¬ 
tion with relator discontinuing ac¬ 
tion as to surety without prejudice 
to relator to proceed against con¬ 
stable and on his bond should relator 
secure verdict, stipulation did not ef¬ 
fect any change in the legal rela¬ 
tionship of the parties and the surety 
could defend subsequent action on 
bond on ground that suit was barred 
by statute requiring action on con¬ 
stable's bond to be instituted within 
five years of date of bond —Common¬ 
wealth ex rel. Hughes v. Maryland 
Cas Co., supra. 

33. Pa—Shively v McDonnell, 162 
A 287, 308 Pa. 298. 

34. Pa —Shively v. McDonnell, su¬ 
pra. 

35. Kan—Kyus v. Gruble, 3 P. 518, 
31 Kan. 767. 
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A statute limiting the time within which actions 
for particular classes of defaults or misconduct may 
be brought is not applicable to actions for other 
official wrongs. 36 A statute relating to the time of 
commencing actions on a sheriff’s bond does not 
embrace an action on the bond of a constable, 37 
and a statute prescribing the time within which mo¬ 
tions must be made against an officer for a statutory 
penalty does not apply to an action on his bond. 38 
Similarly, a statute limiting the time for bringing 
action against an officer personally for damages 
does not restrict the time within which an action 
may be brought against him and the sureties on his 
bond, 39 or against the sureties after judgment has 
been recovered against the officer, 40 but a statute 
limiting the time for commencing an action against 
a sheriff on a liability incurred by the doing of an 
act m his official capacity has been held to limit the 
time for action on his official bond, m the absence of 
any other provision as to the sureties. 41 

The application of general statutes of limitation 
and of general principles relating to the application 
of statutes of limitation is discussed in appropriate 
sections m Limitations of Actions. Thus, the ques¬ 
tion whether an action on an officer’s bond is barred 
by the fact that an action against the officer is 
barred is discussed in Limitations of Actions § 10 
b, and questions relating to the accrual of an action 
on the bond of a sheriff or constable, or such offi¬ 
cer’s deputy, with respect to the computation of the 


statutory period, are discussed in § 148 a (2) of that 
title. 

Commencement of period . Under the provisions 
of various statutes to that effect, the period pre¬ 
scribed for the bringing of an action on the bond of 
a sheriff or constable begins to run from the date 
of the accrual of the cause of action, 42 or from the 
date of the act done or omitted by the officer which 
fixes the liability of the surety, 43 or from the date 
of the bond. 44 Where an omission or neglect of a 
sheriff or constable constitutes a continuing breach 
of his official bond, a period prescribed by a stat¬ 
ute of limitations, after which action for such 
breach cannot be brought, commences to run only 
at the expiration of his term of office 45 It has been 
held that, under a statute barring actions at a speci¬ 
fied time after the expiration of the officer’s term, 
the resignation of an officer before his term expires 
does not set the statutory period to running 46 

Extension of period. A statute enlarging the 
period within which actions on the official bonds of 
constables may be commenced is not applicable to 
an action on a bond executed prior to the passage 
of such statute. 47 

§ 201. - Parties 

a. Plaintiffs 
b Defendants 

c. Intervention and new parties 


36. La—Succession of McCloskey, 
32 La Ann 146. 

Tenn —Stanly v. Daily, 4 Humphr. 
55. 

Malfeasance held not within statute 
Action by state against former 
sheriff and surety to recover money 
allegedly misappropriated from sher¬ 
iff’s salary fund was not barred by 
prescription of two years as to acts 
of misfeasance and nonfeasance, al¬ 
though all alleged irregularities oc¬ 
curred more than two years pnor to 
filing of action, since wrongful acts. 
If any, constituted "malfeasance" as 
to which the two-year prescription 
was inapplicable —State ex rel Jones 
v. Doucet, 14 So.2d 622, 203 La. 743. 

In Michigan 

(1) Under statutes so providing, a 
ten-year period of limitation applies 
to actions on the bonds of public 
officers generally, while a two-year 
period applies to actions for the mis¬ 
conduct or neglect of sheriffs or their 
deputies and for certain specified 
acts—Hurst v Charron, 25 5 N W 
419, 267 Mich 210—Lenawee County 
v. Nutten, 208 NW. 613, 234 Mich 
391. 

(2) The reason for the two-year 


period of limitation is that m all of 
those actions plaintiff will have no¬ 
tice of the wrong or injury done to 
him at the time it is committed, and 
it is deemed no hardship to require 
him to begin his action therefor 
within the short period of limitation 
—Lenawee County v. ISTutten, supra. 

(3) Ten-year limitation, not two- 
year limitation, was held applicable 
to action on sheriff’s bond for failure 
to pay over fees collected by him — 
Lenawee County v. Nutten, supra. 

(4) But two-year limitation was 
held applicable to action on bond for 
false imprisonment, which offense is 
specifically included m the two-year 
statute—Hurst v. Charron, 255 NW 
419, 267 Mich 210. 

37. Pa.—Owmgs v. Commonwealth, 
8 Serg & R 530. 

38. Ky.—Chamberlin v. Brewer, 3 
Bush 561. 

Penalties and amercement of officers 
see supra §§ 173-176. 

39. La—Kohler v. Walden, 23 La 
Ann 299. 

40. S D —Connor v. Corson, 83 N.W 
583, 13 SB. 550. 
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41- Cal.—Paige V. Carroll, 61 Cal. 

211 . 

Mont—-Wingate v Davis, 252 P 307, 
77 Mont. 572 

42. Ark.—‘State v. Landers, 40 S W. 
2d 432, 183 Ark 1138. 

43. Ala.—State, for Use of Houston 
County, v. U 'S. Fidelity & Guar¬ 
anty Co, 195 So 426, 239 Ala 445. 

44. Pa—'Commonwealth ex rel. 

Hughes v. Maryland Cas. Co, 74 
A.2d 683, 167 Pa Super 101*—Com¬ 
monwealth ex rel Fenton Storage 
Co v McClane, 35 A 2d 745, 154 
Pa Super. 246. 

Date of execution of bond 

Where the statutory period of lim¬ 
itation is fixed with respect to the 
"date” of the bond, the date of its 
execution and not the date of its 
approval as required by law is the 
commencement of the period—Wil¬ 
son v. Commonwealth, 7 Watts & S. 
(Pa.) 181. 

45. N C.—State v. Patton, 35 3NT.C. 
421. 

57 C J p 1065 note 82 

46. Mo —State v. Ferguson, 9 Mo- 
288 

47. Fa,—Commonwealth v Geary, T 
Pa Diet. 541, 21 Pa Co 217, 
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a. Plaintiffs 

Except where suit Is In equity, or statutes other¬ 
wise provide, it is generally held that an action on the 
official bond of a sheriff or constable naming a govern¬ 
mental body or officer as obligee must be brought in the 
name of such obligee for the use of the person injured 
by the default on which the action is founded. 

In accordance with the rules governing parties to 
actions on official bonds generally, as discussed in 
Officers § 174, it is generally held that, except where 
the suit is m equity, or where statutes otherwise 
provide, an action on the official bond of -a sheriff 
or constable which names as obligee the state, 48 
the people, 49 the municipality or county, 50 or a 
designated public officer 51 or court, 52 may be 
brought only in the name of the nominal obligee, 
for the use and benefit, 53 or on the relation, 54 of 
the person injured by the default on which the ac¬ 
tion is founded. However, m a jurisdiction in 
which a statutory provision granting the right to 
the injured person to sue on the official bond in his 
own name was omitted in the revision of the statute 
and subsequently restored, it was held that the in¬ 
jured person had the right to sue m his own name 
during the interim when the statute did not ex¬ 
pressly so provide, 55 and another statute providing 
that suit may be brought in the name of the state 
for the benefit of all parties interested was held 
permissive only and not to change the rule 56 


Where the nominal obligee is also the person in¬ 
jured, he may maintain an action for his own 
use, 57 but, where not he, but another, has been in¬ 
jured by the default constituting the cause of ac¬ 
tion, he cannot, merely as obligee, maintain an ac¬ 
tion on the bond, 58 except where the statute au¬ 
thorizes the trustee of an express trust, 59 or one 
m whose name a contract is made for the benefit 
of another, 60 to maintain an action in his own name, 
m which case suit may be brought by the nominal 
obligee Where a bond names no obligee, but is 
conditioned for the payment of sums due to any 
person to whom the officer may become liable, or 
for the payment of money to the person entitled 
thereto, an action on the bond is properly brought 
in the name of the injured person 61 A suit in 
equity on an officer's bond must be brought m the 
name of the person injured by the breach of its 
conditions. 62 

Where, by statute, actions are authorized or re¬ 
quired to be brought in the name of the real party 
m interest, 63 or actions on official bonds are au¬ 
thorized or required to be brought m the name of 
the party aggrieved by a default of the officer, 64 
the person injured or damaged by a default of a 
sheriff or constable is, unless otherwise specifically 
provided by statute, 65 the proper party plaintiff in 
an action on the officer's bond, even though he is 


48. Ala—Scott v. U S. Fidelity & 
Guaranty Co., 41 So 2d 298, 252 
Ala. 373. 

Tenn.—Stephens V. Hinds, 194 S W. 

2d 483, 183 Tenn. 652. 

57 'CJ. p 1066 note 7. 

49. N* J.—Lewis v Little, 5 N.J Law 
802. 

67 C.J. p 1066 note 8. 

50. Ala.—Jefferson County v. 

Downs, 147 So 626, 226 Ala 427 

Hawaii —County of Hawaii v Mar¬ 
tin, 33 Hawaii 677. 

Action in name of state 
Action on official bond of sheriff 
payable to county was held not main¬ 
tainable in name of state on relation 
of county court.—State ex rel Coun¬ 
ty Court of Preston County v. Wil¬ 
liams, 174 SB 873, 115 WVa 204 

51- Miss.—James v. State, 49 Miss. 
420 

57 C J. p 1066 note 9. 

52. Ill.—Long v Scott County Ct., 
27 Ill. 384. 

53. Ala.—Scott v. TJ. S. Fidelity & 
Guaranty Co., 41 So 2d 298, 252 
Ala 373. 

Hawaii.—County of Hawaii v. Mar¬ 
tin, 83 Hawaii '677. 

Tenn —Stephens V. Hirids, 194 S.W 
2d 483, 183 Tenn. 652. 

57 C.J. p 1066 note 1£. 


Tor use of sheriff against predeces¬ 
sor and surety 

Action against sheriff's predecessor 
and predecessor's surety for fund 
provided by county for transport of 
prisoners and fugitives was held 
properly instituted by county for use 
of sheriff in his official capacity.— 
Jefferson County v Downs, 147 So 
626, 226 Ala 427. 

54. N C —Stokes County v. Wall, 23 
SE 358, 117 NC 382. 

57 C J p 1066 note 13. 

55. Tex—Bordelon v. Philbnck, 84 

SW.2d 710, 125 Tex 460—Fidelity 
& Deposit Co of Maryland v First 
Hat Bank, Civ App, 88 S W 2d 

605, error refused 

56. U S —Bracken v. # Cato, C.C A 
Tex, 54 F 2d 457 

Tex —Tabor v McKenzie, Civ App , 
49 S W 2d 874 

57. Ky—Commonwealth v. Reed, 2 
Bush 618 

57 C J. p 1067 note 14. 

58. Pa—Dunn v Commonwealth, 14 
Serg & R 431 

57 CJ. p 1067 note 15. 

59. Mo—State v Moore, 19 Mo 369, 
61 Am D 663 

57 C.J p 1067 note 16. 

60. Okl—State v, Rader, 125 P. 726, 
33 Okl. 350. 


61. NT-Levin v. Robie, 25 H.Y.S. 
982, 5 Misc 529 

57 C J. P 1068 note 39. 

62. W.Va.—Raleigh County Ct v. 
Cottle, 94 S.E 948, 81 W.Va. 469, 
Ann Cas 1918D 510—State v. Flana¬ 
gan, 87 SE 878, 77 W.Va 505. 

63. S D —Guernsey v. Tuthill, 82 
W 190, 12 SD 584. 

64. Ga—Harris v Black, 85 S EL 
742, 143 Ga 497. 

57 C J. p 1067 note 33. 

Action by sheriff on bond of coroner 
acting as sheriff 

Where a sheriff obtained judgment 
on a forthcoming bond and, being 
disqualified to make a levy of the 
same, turned over the fieri facias, 
to the coroner, acting as sheriff, it 
was held that the sheriff, as the par¬ 
ty aggrieved, even after he had gone 
out of office, could bring action on 
the official bond of the coroner for 
the coroner's neglect of duty in con¬ 
nection therewith, either m his own 
name or for the use of anyone he 
might designate as usee—Harrell v 
Emanuel, 109 SE. 294, 27 GaApp 
546 

65. HC—Carmichael v Moore, 88 N. 
C 29 

57 C.J. p 1067 note 34. 
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a stranger to the process with respect to which the 
default occurred. 66 The owner of a judgment, 
whether or not it was rendered m his favor, is the 
party entitled to sue for the failure of an officer to 
make the money on an execution issued thereon or 
to pay over the money collected 67 Thus, an as¬ 
signee of a judgment rendered against an officer 
for damages arising from his misconduct m office 
may maintain an action in his own name on the 
officer’s official bond to recover the amount of the 
damages, 68 and an action cannot be maintained m 
the name of one who, before its commencement, as¬ 
signed the judgment to another. 69 Where plaintiff 
leased property in his own name as landlord, the 
fact that he listed the property for taxation for 
certain years as trustee of another does not pre¬ 
vent him from maintaining a suit in his own name 
on an officer’s bond to recover damages for mis¬ 
conduct causing the loss of his landlord’s lien. 70 

Single action for full penalty. Where only a sin¬ 
gle action may be brought on the official bond of a 
sheriff or constable, for the full penalty thereof, 
it must be in the name of the nominal obligee; 71 
and even a statutory provision that every action 
shall be brought in the name of the real party m 
interest will not enable one injured by the officer’s 
default to maintain the action m his own name. 72 

Assignment by obligee to successor m office 
Where the bond of a sheriff or constable runs to a 
named officer and his successors in office, an action 
may be brought thereon in the name of a subsequent 
incumbent of the office without any assignment of 
the bond, 73 provided it is good as a statutory 
bond, 74 but it has also been held that an action on 
such a bond may be brought in the name of the per¬ 
son who was the incumbent of the office at the time 
when the bond was executed and need not be 
brought in the name of his successor. 75 

Style of action by public officer as obligee. Where 


the obligee is a public officer, it has been held that, 
as plaintiff, he may be designated by his official title 
only, without the addition of his name, 76 although 
there is also authority to the contrary, 77 but he 
cannot properly be designated merely by his name 
without his official title, 78 or be made plaintiff m 
his personal rather than his official capacity, 79 since 
his right as obligee is m his official capacity. 80 A 
fortiori, a suit m the individual name of one who 
was incumbent of the office when the bond was 
given but has since gone out of office is unauthor¬ 
ized 81 An action cannot be brought in the name of 
the personal representatives of a deceased officer, 
but must be brought m the name of his successor m 
office 82 

Action on bond of deputy. An action on the 
official bond of a deputy sheriff or constable for 
a default of such deputy imposing liability on 
his principal is properly brought m the name of 
the principal officer individually, and not in his 
official capacity 83 Under a statute providing 
for liability on the official bond of an officer for 
damages accruing from his unlawful or careless 
use of a pistol or revolver, an action on the bond 
of a deputy payable to his principal officer may be 
maintained m the name of such principal at the 
relation of the person injured 84 

Joinder. Under the general rule that all persons 
having a material interest m the subject matter of 
a suit must be made parties thereto, as discussed m 
Parties § 1 f, it has been held that one entitled, un¬ 
der a contract with the owner of property, to a 
portion of the proceeds thereof is a proper party 
plaintiff to a suit on the bond of an officer wrong¬ 
fully seizing such property while the contract re¬ 
mained executory, 85 but there is authority for the 
view that an action on an officer’s bond for his 
failure to return property levied on when it became 
his duty to do so may be maintained by one joint 


66. Ga.—Jefferson v. Hartley, 9 SE 
174, 81 Ga. 716 

67. Ala—Bums v George, 45 So. 
421, 154 Ala 626 

57 CJ p 1068 note 42 

68. Iowa—Charles v Haskins, 11 
Iowa 329, 77 Am.D. 148 

69. Mo—Milliken v. McBroom, 38 
Mo 342 

70. Ala—Burton v Dangerfield, 37 
'So 350, 141 Ala 285. 

71. Colo —Taylor v. Blyth, 47 P 
662, 9 ColoApp 81. 

N T —Davis v. Haffner, 2 Abb Pr. 
187 

Single or successive actions on bond 
see supra $ 196. \ 


72. Colo—Taylor v. Blyth, 47 P 662, 
9 Colo App 81 

73. 1ST C —Governor v. Montfort, 23 
NC 155. 

57 C.J. p 1067 note 22 

74. N C —State Bank v Twitty, 12 
NC 153 

57 C J. p 1067 note 23 

75. Va—Governor v. McCulloch, 2 
Gratt 175, 43 Va. 175. 

57 C.J. p 1067 note 24 

76. Ala—Bagby v. Chandler, 8 Ala 
230. 

57 C J p 1067 note 25. 

77. Ind.—Pegg v Fountain County 
Treasurer, 3 Blackf 255 

78. Ala.—Bagby v. Baker, 18 Ala 
653. 


79. Ga—Hopkins v Watts, 80 S E 
1001, 141 Ga 345. 

80. Ala—Bagby v. Baker, 18 Ala 
653. 

Ga—Hopkins v. Watts, 80 SE 1001, 
141 Ga 345 

81. Ala—Bagby v. Baker, 18 Ala 
653. 

82. Tenn.—Cannon v. Snowdon, 4 
Humphr. 360. 

83. Cal —Hill v Hew Amsterdam 
Casualty Co., 286 P. 1103, 105 Cal 
App 156. 

84. W Va—Hatfield v. Wyatt, 130 
SE 129, 99 WVa 604. 

85. Tex —Brackett v. Hinsdale, 2 
Tex.Unrep Cas. 468. 
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owner of such property without making the other 
joint owner a party. 86 Under statutes providing 
that action on the official bond must be brought m 
the name of the real party m interest or the party 
aggrieved, the nominal obligee of the bond is not a 
necessary party plaintiff, 87 unless injured by the de¬ 
fault, or m some manner entitled to something that 
may be recovered on the bond. 88 

b. Defendants 

Ordinarily, an action on the official bond of a sheriff 
or constable should be brought against the officer and 
his sureties as codefendants. 

Ordinarily, an action on the official bond of a 
sheriff or constable may and should properly be 
brought against the officer and his sureties as co¬ 
defendants, 89 and it has been held that the surety 
cannot be sued without joinder of the officer if the 
latter has not been sued, is solvent, and is accessible 
to suit. 90 However, it has also been held that suit 
may be brought against the surety on the bond with¬ 
out joining the officer; 91 and where, after a de¬ 
fault, an officer dies, an action may be brought 
against his sureties without joining his personal 
representatives 92 Where the bond is in terms joint 
and several, or the statute requires that it be so 
construed oi allows it to be so treated, an action 
thereon may be maintained against all the sure¬ 
ties jointly, 93 or against one or more of them 
severally, 94 without joining the officer, 95 or against 
the officer or his representatives alone, 96 or against 
the officer and any or all of the sureties. 97 


Where an action on an officer’s bond to recover 
the proceeds of attached property sold by him is 
brought by one who was not a party to the attach¬ 
ment suit, but who claims to have been a joint 
owner of the property sold, defendant in the at¬ 
tachment suit is a necessary party 98 In an action 
on a sheriff’s official bond for the sheriff’s improper 
conduct with respect to attached property, the sure¬ 
ty on the bond given to the sheriff to indemnify 
him against claims of third-party claimants to the 
attached property is not a necessary or proper par¬ 
ty. 99 In an action by an execution creditor, against 
an officer and the sureties on his bond to recover 
money alleged to have been collected by the officer 
on such execution, and converted by him to his own 
use, an attorney to whom defendants allege the 
money was paid by the creditor’s direction is not a 
proper party defendant. 1 

Several bonds . Where there is doubt on which of 
two or more bonds a liability falls, 2 or as to the 
extent of the liability on each of several bonds, 3 
the sureties on both or all of such bonds may and 
should be made parties defendant 

In action on officer's bond for deputy’s default 
the deputy is not a necessary party defendant, 4 but 
he may properly be joined, if the case is one in 
which he is liable to plaintiff, 5 provided, where his 
liability is m tort, it is permissible to join a cause 
of action therefor with the contract action on the 
bond, as discussed m Actions § 93. 


86. Ala—Williams v. Ragan, 45 So 
185, 153 Ala. 397. 

57 C.J p 1068 note 49. 

87. S D.~Hollister v Hubbard, 78 
NVW. 949, 11 SD. 461. 

88. S D.—Hollister v. Hubbard, su¬ 
pra. 

89. US.—Atchison v. Gulf Refining 
Co., CALa., 174 F 2d 476 

Ala.—Turner v. Townes, 141 So 239, 
224 Ala 562. 

Cal.—Sparks v. Buckner, 57 P.2d 
1395, 14 Cal App 2d 213 

Idaho.—Lorang v. Hays, 209 P.2d 
733, 69 Idaho 440. 

Mo —Corpus Juris cited in. State ex 
rel. Patterson v. Collins, App., 172 
S.W 2d 284, 289. 

H.C.—State ex rel. Cain v. Corbett, 
69 'S.E 2d 20, 235 3STC 33. 

57 CJ p 1068 note 51. 

90. U.S—Atchison v. Gulf Refining 
Co. f CALa, 174 F2d 476. 

91. Ala —American Surety Co. of 
Hew York v. O’Hara, 169 So 229, 
232 Ala. 616. 

92. Ala.—Union Indemnity Co v. 
Webster, 118 So. 794, 218 Ala. 468 

57 IC.J. p 1068 note 52. 


93. U S —McAlister v. Fidelity & 
Deposit Co of Maryland, DCSC, 
37 F Supp. 956 

57 C J p 1068 note 53. 

94. U S —McAlister v Fidelity & 
Deposit Co of Maryland, supra. 

57 C J p 1068 note 54 

95. U S —Downer v U S. Fidelity 
& Guaranty Co, C C A Pa , 46 F.2d 
733—Cohen v Maryland Casualty 
Co, PCS C, 4 F 2d 564. 

A sheriff and his deputy were not 
“necessary parties” and “proper par¬ 
ties” to an action against surety on 
sheriff's joint and several bond—Mc¬ 
Alister v Fidelity & Deposit Co of 
Maryland, DCSC,, 37 F.Supp. 956. 

96. US —McAlister v. Fidelity & 
Deposit Co of Maryland, supra 

57 CJ P 1069 note 56. 

97. U S —Cohen v. Maryland Casu¬ 
alty Co, DCSC, 4 F 2d 564—Mc¬ 
Alister v. Fidelity & Deposit Co. 
of Maryland, DCS.C, 37 F Supp 
956 

98. Tex—Rodrigues v. Trevino, 54 
Tex 198. 

57 CJ p 1069 note 59. 

99. Cal—Sparks v Buckner, 57 P. 
2d 1395, 14 Cal.App.2d 213. 
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1. Ind—Wilstach v. State, 58 Ind. 
200 

2. 'SC—State v Bowen, 98 SB. 864, 
112 SC. 165 

Liability as between two or more 
bonds see supra § 178. 

3. Mich.—Cass County v Shattuck, 
285 NW 454, 288 Mich 555. 

Bonds for successive terms 

County’s bill for an accounting 
against sheriff was not subject to ob¬ 
jection of misjoinder of parties be¬ 
cause two different sureties on two 
different bonds were joined with 
sheriff as defendant, notwithstand¬ 
ing sureties were not jointly liable 
for matters complained of but one 
surety was liable for any defalcation 
on part of sheriff during first four 
years of his incumbency and other 
surety was liable for any defalca¬ 
tion occurring during the succeeding 
years, since to avoid multiplicity of 
suits, it was entirely proper to join 
the parties in one action —Cass 
County v. Shattuck, supra. 

4. Tex—Fox v. Cone, 13 S W 2d 65, 
118 Tex. 212. 


5. Tex.—Fox v. Cone, supra. 
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Principal as party fa suit on deputy’s bond In 
an action on a deputy’s bond by a third person for 
a default of such deputy for which he is liable to 
plaintiff, his principal is not a necessary party de¬ 
fendant; 6 but it has also been held that since the 
principal and the surety on his bond may be liable 
for the misconduct of the deputy, such principal and 
his surety are proper and necessary parties to an ac¬ 
tion against the deputy. 7 

Persons not parties to bond . Since an action 
against a sheriff or constable and the sureties on his 
official bond is ex contractu m nature, as discussed 
supra § 195, one who was not a party to the bond 
may not properly be joined as a party defendant, 8 
and, if joined, should be stricken on proper and 
timely objection of misjoinder of parties. 9 

c. Intervention and Hew Parties 

Rules governing intervention and bringing in of new 
parties in civil actions generally apply in actions on the 
official bond of a sheriff or constable. 

Rules governing intervention and bringing m of 
new parties m civil actions generally, as discussed m 
Parties §§ 53-84, have been applied m actions on the 
official bond of a sheriff or constable. 10 Thus, it 
has been held that, in an action on the official bond 
of a sheriff or constable against the sureties alone, 
it is an abuse of the court’s discretion to refuse to 
permit the officer to become a party, on his ap¬ 
plication to intervene and the motion of the sure¬ 
ties, 11 and in an action by a mortgagee on an of¬ 
ficer’s bond for his misconduct in a sale under the 
mortgage, the holder of a note secured by the 
same mortgage may intervene, under a statute au¬ 
thorizing the intervention in actions of persons 
who have an interest in the matter in litigation. 12 
In an action on the official bond of a sheriff or con¬ 
stable, the court has power to bring m new parties 
whose presence is necessary to the determination of 
the case, 13 but new parties cannot be brought in 
where their joinder would introduce a new and dif¬ 
ferent cause of action or defense. 14 An irregulari¬ 
ty in an intervention in an action on a sheriff’s offi¬ 


cial bond may be waived by the failure of defend¬ 
ants to raise a timely objection thereto. 15 

§ 202. - Process and Appearance 

Rules relating to process in civil actions generally 
apply in actions on the official bond of a sheriff or con¬ 
stable. 

In accordance with rules relating to process and 
the issuance and service thereof m civil actions 
generally, it has been held that the omission or neg¬ 
lect to comply with a statute requiring the clerk, 
before issuance of the writ m an action on the offi¬ 
cial bond of a sheriff, to indorse thereon the name 
of the party at whose instance and for whose use 
the suit is instituted docs not render the writ illegal, 
and such omission on any renewed writ does not 
work a discontinuance of the action. 16 Where, in 
•an action against a sheriff and his surety, the ver¬ 
dict has been directed for the sheriff, it is imma¬ 
terial that the surety was never served with sum¬ 
mons, since the surety could only be liable in the 
event that liability was established against the sher¬ 
iff. 17 

§ 203. - Pleading 

a. Complaint, declaration, or petition 

b Plea, answer, or -affidavit of defense 

c. Replication or reply and subsequent 

pleadings 

d. Demurrers 

e. Amendment of pleadings 

f. Issues, proof, and variance 

a. Complaint, Declaration, or Petition 

(1) In general 

(2) Allegations as to particular matters 
(1) In General 

In order to state a cause of action In a suit on the 
official bond of a sheriff or constable, plaintiff's pleading 
must allege some right in him from which he has been 
restrained by the malicious act of the officer, or malfeas¬ 
ance or neglect by the officer in the execution of some 
process in which plaintiff was concerned. 


■6. Ga—Griner v Smith, 106 SE 20, 
26 GaApp 319 

7» N.'C—State ex rel Cain v Cor¬ 
bett, 69 SE2d 20, 235 NC 33 

8. Ga.—Jackson v Norton, 44 S E. 
2d 269, 75 GaApp. 650 

9. Ga—Jackson v Norton, supra. 

10. Wis—-Williams v. Thrall, 167 N 
W. 825, 167 Wis 410. 

11. S C —Miller v Gulf, etc., Ins 
Co , 129 S E. 131, 132 S C 78. 

12. Mont—Maddox v Teague, 47 P 
209, 18 Mont. 593—Maddox v, Rad¬ 


er, 22 P. 386, 9 Mont. 126, reversed 
on other grounds 14 S Ct. 46, 150 
US 128, 37 LEd 1025 

13. Wis.—Williams v. Thrall, 167 
NW 825, 167 Wis 410 

57 CJ p 1069 note 69. 

14. Tex—U S Fidelity, etc, Co. v. 
Fossati, 80 r SW. 74, 97 Tex 497. 

15. Pa —Commonwealth to Use of 
Blystone v Davis, 186 A. 382, 122 
Pa Super 280 

Intervention by party suing on recog¬ 
nizance 

Irregularity m Intervention of 

480 


plaintiff alleging cause of action on 
sheriff's recognizance, because of 
sheriff’s unauthorized release of pris¬ 
oner taken on writ of capias ad sat¬ 
isfaciendum, m action of assumpsit 
commenced originally on sheriff's 
bond, was held not to preclude re¬ 
covery on recognizance, where ques¬ 
tion of right to maintain action was 
not raised m affidavit of defense.— 
Commonwealth to Use of Blystone v 
Davis, supra. 

16. Md—Logan v. State, 39 Md. 177. 

17. Ark—Bridwell v. Anderson, 156 
S.W.2d 231, 203 Ark. 69. 
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In order to state a cause of action in a suit on 
the official bond of a sheriff or constable, the com¬ 
plaint, declaration, or petition must allege some 
right m plaintiff from the exercise of which he has 
been restrained by the malicious act of the officer, 18 
or it must charge the officer with malfeasance or 
neglect in his ministerial capacity in the execution 
of some process in which plaintiff was concerned. 19 
The pleading must allege facts, not mere conclu¬ 
sions, 20 but the fact that a declaration pleads matter 
of evidence does not make it fatally defective. 21 
It is not vitiated by a failure to allege the cause of 
action clearly or m proper form, where it sets forth 
facts sufficient to support a judgment. 22 

A petition in an action against an officer and a 
surety on his official bond which alleges that the 
officer wrongfully attached plaintiff's property under 
a process against a third person alone, and that the 
covenants of the official bond, a copy of which is 
made part of the petition, were thereby broken has 
been held to show sufficiently that plaintiff intends 
to assert a cause of action on the officer's official 
bond for his official misconduct. 23 Where an exe¬ 
cution is set out by way of inducement in an ac¬ 
tion on a bond, a substantial description thereof is 
sufficient 24 Where a bond is joint and several, and 
action is brought thereon after the death of the 
officer, it is not necessary to notice his death in the 
declaration. 25 In an action in the name of the 
nominal obligee of a bond, where that is proper, it 
has been held unnecessary to aver for whose use the 
action is brought, 26 although the pleading may also 
name the use beneficiary. 27 

Conspiracy. Where the complaint alleges that 
the officer and others were engaged m a conspiracy 
with respect to plaintiff, facts must be alleged show¬ 
ing concerted action and disclosing the scheme or 
conspiracy. 28 

Prayer for relief . A declaration in an action on 


the official bond of a sheriff or constable is not sub¬ 
ject to demurrer because the damages prayed are 
larger than the penalty of the bond. 29 The fact 
that plaintiff asks judgment for a statutory penalty 
which cannot be recovered in an action, but only m 
summary proceedings, does not render the declara¬ 
tion bad on general demurrer. 30 

(2) Allegations as to Particular Matters 

(a) In general 

(b) Breach of condition of bond 
(a) In General 

As a general rule, in an action on the official bond 
of a sheriff or constable, the complaint, declaration, or 
petition should show compliance with all conditions 
precedent to the right of recovery, the plaintiff's interest 
in the subject matter of the action, the provisions or 
conditions of the bond, the fact that the officer acted 
in his official capacity, and that the plaintiff has suf¬ 
fered some injury or damage as a result of the officer's 
default or misconduct. 

In an action on the official bond of a sheriff or 
constable the complaint, declaration, or petition 
should show compliance with all conditions pre¬ 
cedent to the right of recovery; 31 but it has been 
held that a failure to show that leave of court to 
bring action has been obtained, where such leave is 
required, is waived by defendants unless prompt 
objection is made. 32 Plaintiffs pleading must also 
show his interest in the subject matter of the ac¬ 
tion, 33 although in an action for misfeasance pre¬ 
venting the collection of a judgment originally 
rendered in favor of another, plaintiff may allege 
his ownership of such judgment m general terms 
without stating how it was acquired. 34 Under a 
statute providing that pending removal proceedings 
of an officer another person may be appointed to the 
office for the time being and that such person shall 
execute a bond conditioned to pay the suspended 
officer all damages and costs that he may have sus¬ 
tained by reason of such suspension if it should a£v- 


18. IT S —South V. Maryland, Md, 18 
How. 396, 15 L.Ed 433. 

19. XT S.—South v. Maryland, supra 

S7CJ.p 1069 note 75 

20. La.—Bolton v. Sevario, App, 25 
So 2d 115. 

21. Mo—State v. Baird, App., 186 S 
W. 587. 

22. Mo—State v. Owens, 207 SW 

241, 200 “ Mo App. 468—State v 

Baird, App., 186 S.W. 587 

23. Ky.—Hill v. Ragland, 70 S.W 
634, 114 Ky 209, 24 KyL 1053. 

24. Ark.—Adams v. State, 14 Ark 
17 

25. Ky —Commonwealth v. ’ Hughes, 

10 B.Mon. 4 fell ' 1 ' ■ 

80 C J.S.—31 


26. Ill.—People v. Jamison, 157 111. 
App 546. 

27. Tex*-r-Bordelon v Philbrick, 84 
S.W.2d 710, 125 Tex 460, 

28. U S —State of Missouri ex rel. 
and to Use of De Vault v. Fidelity 
& Casualty Co. of New York, C.C. 
A.Mo., 107 F 2d 343. 

29. Pa—Commonwealth v. Lynd, 9 
Wkly.N.Cas 510 - 

Liability on bond as limited to penal 
sum see supra § 181. 

30. Ky —Commonwealth v. Bradley, 
1 Litt 48 

31. N.I>.—Felch v. Olsness, 204 N.W. 
848, 53 N.D.18. 

57 C.J. p 1073 note 30. . ' 1 , 
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Notice and demand 

An action against a constable and 
his sureties Is fatally defective if 
it fails to show that the notice and 
demand required by statute were giv¬ 
en—Sopko v Esslinger, 47 PaJDist 
& Co 1&5, 44‘ Lack-Jur 221. 

32. Wash—Eberhart v. Murphy, 188 
P 17, 110 Wash. 158, 194 P. 415, 
113 Wash. 449. 

57 C.J. p 1073 note 32. 

33. Or—Davis v Hall, 143 P. 893, 
72 Or 220, Ann Cas 1916D 922. 

57 C X p 1070 note 4. 

34. Ala.—Burns v. George, 24 So 
718, 119 Ala. 504. 
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pear that the cause or causes of removal are insuffi¬ 
cient or untrue, a suspended constable, m an action 
on the bond executed by the person temporarily ap¬ 
pointed constable, must allege that the causes of re¬ 
moval were insufficient or untrue. 35 

Validity and provisions of bond . Although there 
is some authority to the contrary, 36 it is generally 
held that the complaint, declaration, or petition m 
an action on the official bond of a sheriff or con¬ 
stable should set out the provisions or condition, 37 
and state the penalty, 38 of the bond, or, where re¬ 
quired by statute or rule of court, attach a copy 
thereof; 39 and it should allege distinctly that it is 
the official bond of the officer as such, 40 or should 
allege in effect that the suit is on the bond as a 
common-law undertaking 41 It must also be averred 
that the persons sued as sureties executed the 
bond, 42 and that they were such sureties at the time 
of the breach complained of; 43 but it need not be 
alleged that a foreign surety company was author¬ 
ized to do business m the state, 44 the contrary fact 
being a matter of defense. 45 In a declaration on a 
bond given in pursuance of an order of a court or 
other agency, it is not necessary to set out such 
order; 46 and m an action on a bond given as ad¬ 
ditional security, under a statute providing therefor, 
plaintiff need not show how the necessity for such 
additional security arose, or state that it was given 
in pursuance of a requisition of the officers having a 
right to require it. 47 A profert of a certified copy 
of the bond has been held to be requisite. 48 

It has been held that, where the complaint alleges 
m express terms the execution of the bond, it com¬ 
prehends every act essential to a complete making 


and delivery of the bond, 49 and that it need not al¬ 
lege that conditions precedent to the bond becoming 
a valid obligation were performed, 50 or expressly 
allege the approval and filing of the bond. 51 Where 
express approval is not requisite it need not be 
averred, 52 and it is not necessary that any disap¬ 
proval be expressly negatived by the complaint, 53 
but, where approval of the bond is necessary to its 
effectiveness or sufficiency, the complaint must show 
an approval thereof by the proper officer or author¬ 
ity, 54 or state facts showing a waiver of the ap¬ 
proval, 55 or facts which estop the sureties from 
urging its nonapproval. 56 

Nonpayment of penalty. In a declaration on the 
official bond of a sheriff or constable it has been held 
not to be necessary to allege the nonpayment of the 
penalty of the bond by the obligors, but to be suffi¬ 
cient for the assignment of the breach to allege 
the nonpayment of the sum due from the officer 
whose duty it was to pay it; 57 but there is authority 
to the contrary that the omission of an averment of 
the failure of defendants to pay the penalty of the 
bond is fatal. 58 Where the bond is joint and several 
and the action is brought after the death of the offi¬ 
cer, it is not necessary to allege nonpayment of the 
penalty by the officer's representatives. 59 

Official capacity of officer . A complaint, declara¬ 
tion, or petition, in an action on the official bond of 
a sheriff or constable, must allege facts which es¬ 
tablish that the action is against the officer in his 
official capacity. 60 However, the complaint need not 
allege that the sheriff had performed the acts neces¬ 
sary to qualify for sheriff, 61 it being sufficient that 


35. Tex—Ormes v Quinn, CivApp., 
113 S W 2d 242. 

36. Ala—Deason v Gray, 66 So 646, 
189 Ala 672. 

57 C.J. p 1070 note 84 

37. Ky.—Hill v. Ragland, 70 SW 
634, 114 Ky 209, 24 KyL 1063. 

57 C J. p 1070 note 85 

Petition held sufficient 

Ky—Mullins v County Court, 13 Ky 
Op. 273. 

38. Mo—State v. Johnson, 78 Mo 
App. 569. 

39. Pa —Commonwealth v. Osten- 
dorf, 19 PaDist 18 

40. Cal—Ghiradelli v. Bourland, 32 
Cal 585 

57 C J. p 1070 note 88 

41. Tex.—Bordelon v. Philbrick, 84 
S W 2d 710, 125 Tex 460 

Pleading' held sufficient 

Tex.—Bordelon v. Philhrick, supra. 

42. Neb •—Philadelphia EVe Assoc 
v. Ruby, 79 NW 723, 58 Neb 730 

57 C.J. p 1070 note 89. J 


43. Mont—Ferrat v. Adamson, 163 
P 112, 53 Mont 172 

57 C J. p 1070 note 90 

44. S.D—Gray v. Sanderson, 238 N 
W. 137, 69 SB 41 

45. SD.—Gray v. Sanderson, supra. 

46. Ill —McElhanon v. Washington 
County Ct, 54 Ill 163 

57 C J p 1070 note 98 

47. S C.—State Treasurers v. Taylor, 
18 S.C L 524 

48. Ark.—Adams v. State, 6 Ark 
497. 

49. SD.—Gray v. Sanderson, 238 N 
W 137, 59 SD 41. 

50. S D.—Gray v. Sanderson, supra 

51. S D.—Gray v. Sanderson, supra 
Registration or recording 

The complaint need not show the 
registration or recording of the bond 
Ind—State v Cromwell, 7 Blackf 70 
NC—State v Boyd, 26 S E 700, 120 
N.C 56. 


52. Ill—Davis v. Haydon, 4 Ill 35. 
57 C J. p 1070 note 95 

53. Ill.—Davis v. Haydon, supra. 

54. Ky—Hill v Ragland, 70 SW. 
634, 114 Ky. 209, 24 Ky.Li 1053. 

57 'C J. p 1070 note 92 
Want of approval as affecting liabil¬ 
ity of sureties see supra § 178. 

55. Neb —(Philadelphia Fire Assoc, 
v Ruby, 79 NW. 723, 58 Neb 730 

56. Neb —Philadelphia Fire Assoc, 
v. Ruby, supra. 

57. W.Va—State v. Phares, 24 W. 
Va 657 

58. Ky.—Wells v. Commonwealth, 8 
B Mon. 459. 

59. Ky—Commonwealth v. Hughes, 
10 B.Mon 461. 

60. Ariz—McFadden v. Miller, 42 P. 
2d 1101, 45 Ariz, 324. 

Pleading held sufficient 

Ariz—McFadden v. Miller, supra. 

61. SD—Gray v. Sanderson, 238 
N.W. 137, 59 SD. 43, 
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it alleged that defendant was the sheriff; 62 and a 
pleading which states facts sufficient to show that 
the officer is such de facto is not insufficient because 
it fails to show that he is such officer de jure. 63 

Official character of act or default. In order to 
charge the sureties on the official bond of a sheriff 
or constable, in an action thereon, facts must be 
averred in the complaint, declaration, or petition 
which show that the act or default complained of 
was committed by the officer in his official capaci¬ 
ty.6 4 Where facts are set forth which contradict 
an allegation that the officer acted in his official ca¬ 
pacity, the complaint is demurrable. 65 An allegation 
that the injuries complained of were inflicted on a 
day subsequent to the execution of the process is 
not fatally inconsistent with an allegation that such 
injuries occurred m the execution thereof, where it 
is shown that the process was only partially exe¬ 
cuted on the first day. 66 

Default of deputy. In an action on an officer’s 
bond for default of a deputy the complaint need 


not allege in terms that the officer is liable for the 
wrongful act or omission of the deputy on which 
the action is founded, since his liability is a question 
of law, 67 but the complaint must allege facts show¬ 
ing that the alleged deputy was in fact such, 68 and 
was acting under color of office or in performance 
of an official duty, 69 and was guilty of some default 
or misconduct therein. 70 

Damage. In an action on the official bond of a 
sheriff or constable, the complaint, declaration, or 
petition must show that plaintiff has suffered some 
injury or damage as a result of the default or mis¬ 
conduct complained of, 71 the manner of such dam¬ 
age, 72 that it was fairly and legally consequent on 
such default or misconduct, 73 the amount thereof, 74 
and that such damage has not yet been paid. 75 
However, where the act or misconduct on which 
the action is founded constitutes a criminal offense, 
it is not necessary to allege any pecuniary loss or 
actual injury. 76 In an action for a wrongful seizure 
an averment that the goods seized and still held 


62. S.D.—Gray v. Sanderson, supra 

63. Minn—Ramsey County v Bns- 
bm, 17 Minn 451. 

64. IT S —Kii kes v. Askew, D.C Okl., 
32 F Supp 802 

57CJ p 1072 note 27. 
lawful process or authority 

In order to recover of sureties on 
sheriff’s bond for trespass committed 
by sheriff, claimant has burden to 
allege that acts complained of were 
done under and by virtue of lawful 
process or authority and not done 
under pretense or color of authority 
—Bailey v. Moseley, Tex Civ App, 
77 SW2d 603, error dismissed. 
Arrest without warrant 

In order to hold sheriff’s surety 
for injury received during attempt to 
arrest plaintiff without warrant in 
mistaken belief that plaintiff commit¬ 
ted felony, plaintiff must allege m ef¬ 
fect that sheriff honestly acted on 
reasonable belief that plaintiff com¬ 
mitted felony.—Bassmger v. U S. 
Fidelity & Guaranty Co , C C.A Neb , 
58 F 2d 573, certiorari denied U. S 
Fidelity & Guaranty Co v. Bassin- 
ger, 53 S.Ct. 21, 287 US 622, 77 L. 
Ed. 540. 

Pleadings held sufficient 

U S —Bassmger v. U S. Fidelity & 
Guaranty Co, C.CANeb, 58 F 2d 
573, certiorari denied U. S Fidelity 
& Guaranty Co v. Bassmger, 53 
S.Ct. 21, 287 U S. 622, 77 L Bd 540 
Ga.—Goforth v. Fidelity & Casualty 
Co of N. Y., 55 SE.2d 656, iSO Ga 
App. 121—Smith v. Glens Falls In¬ 
demnity Co, 32 S.E2d 105, 71 Ga 
App. 697. 

Xnd —State ex rel. Penrod v. French, 
51 N.E 2d 858, 222 Ind. 145, 149 A. 
L.R. 1084. 


Kan —Estell v. New Amsterdam Cas 
Co., 192 P.2d 194, 164 Kan 712 

Tenn —State v. National Surety Co , 
39 S W 2d 581, 162 Tenn. 547. 

57 C J. p 1072 note 27 [cj. 

Pleadings held insufficient 

Ga—Culpepper v. U S Fidelity & 
Guaranty Co , 33 S E 2d 526, 72 Ga 
App. 171 

Tex —Bailey v Moseley, Civ App , 
77 SW2d 603, error dismissed. 

57 C J. p 1072 note 27 [d] 

65. Ky—Hogg v. Lorenx, 29 S.W.2d 
17, 234 Ky. 751. 

57 C J. p 1073 note 28. 

66. WVa — State v. Miller, 139 S E. 
711, 104 W.Va. 226. 

67. Ala—Deason v. Gray, 66 So 646, 
18D Ala. 672. 

68. U S —Trammell v. Fidelity & 
Cas Co of New York, 'D.C S C , 45 
F Supp. 366 

69. La—Gray v, De Bretton, 188 So 
722, 192 La 628. 

Pleadings held sufficient 

Ala—Harwell v. Morns, 51 So 2d 
511, 255 Ala 344—Leath v. Smith, 
200 So. 623, 240 Ala. 639 

La —Robertson v. Palmer, App , 55 
So.2d 68—Britt v. Merritt, App, 35 
So 2d 281. 

Pleadings held insufficient 

Cal—Clement v Dunn, 299 P, 545, 
114 Cal App. 60. 

La—Bolton v. Sevano, App., 25 So. 
2d 115. 

Wash—Nelson v. Bartell, 103 P,2d 
30, 4 Wash 2d 174. 

70. Cal—Clement v Dunn, 299 P. 
545, 114 Cal App 60. 

La—Gray v De Bretton, 188 So. 722, 
192 La 628—Bolton v. Sevario, 
App , 25 So 2d 115. 
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Wash —Nelson v. Bartell, 103 P 2d 
30, 4 Wash.2d 174 
Pleadings held sufficient 
Ga—Richards v American Surety 
'Co of New York, 171 S.E. 924, 48 
Ga App. 102. 

Ill —Greene v Toman, 48 N.E 2d 760, 
319 Ill App 252 

La—Britt v. Merntt, App,, 35 So.2d 
281. 

Tenn—State v National Surety Co., 
39 S W.2d 581, 162 Tenn. 547 

71. U.S.—State of Missouri ex rel. 
and to Use of De Vault v. Fidelity 
& Casualty Co of New York, C.C. 
A.Mo., 107 F.2d 343. 

Ky—-Barnett v. Gilbert, 133 SW2d 
529, 280 Ky. 402 
57 C J. p 1073 note 33. 

72. Ark.—State v Kirby, 6 Ark 453 
Pa—Withrow v. Commonwealth, 10 

Serg, & R 231. 

73. U S.—Trammell v. Fidelity & 
Casualty Co of New York, D C.S C., 
45 F Supp 366. 

Ga—Trulock v. Lamb, 157 S E. 100, 
42 Ga.App. 601 
57 C J. p 1073 note 35. 

74. Cal.—Sparks v. Buckner, 57 P. 
2d 1395, 14 Cal App 2d 213. 

Complaint held sufficient 

Cal—Sparks v. Buckner, supra. 

75. Mo —State ex rel. Schwettman 
v Oberheide, App., 39 SW.2d 395. 

Omission cured by verdict 

In suit on constable’s bond, fail¬ 
ure to allege nonpayment of damages 
sustained would be cured by verdict 
for plaintiff—State ex rel. Schwett¬ 
man v. Oberheide, supra. 

76. Ga.—Copeland v. Dunehoo, 138 
S.E. 267, 36 Ga.App. 817. 
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by the officer belong to plaintiff and are of a speci¬ 
fied value lays a sufficient foundation for a meas¬ 
ure of damages. 77 

(b) Breach of Condition of Bond 

Plaintiff's pleading must allege facts showing a 
breach of the condition of the bond, and it must show 
that the default on which the action is based occurred 
within the period covered by the bond. 

Recovery may be had in an action on the official 
bond of a sheriff or constable for such breaches only 
as are set out and relied on in the declaration, pe¬ 
tition, or complaint, 78 which must accordingly al¬ 
lege with certainty and precision facts showing a 
breach of the condition of the bond. 79 A particular 
breach must be alleged, 80 and it is not sufficient to 
allege in general terms that the officer did not 
properly perform his duties, 81 or to aver a breach 
which is in the alternative 82 Where the allegations 
concerning the default or misconduct on which the 
breach is predicated are such as would be sufficient 
as to the officer himself, they are sufficient as to his 
sureties, 83 but it has been held that, where a peti¬ 
tion sets out a cause of action in tort against the 
sheriff, it does not establish a cause of action 
against the sureties on the bond for the reason that 
their liability is based on contract. 84 Assignments 
of breaches of an officer’s bond are to be construed 
strictly against the pleader. 85 

The complaint, petition, or declaration should 
show that the default on which the action is founded 
occurred after the execution of the bond, 86 and it 
must ordinarily be alleged that the default occurred 
during the officer’s term, for which the sureties 
were bound, 87 or, if it occurred after the expiration 
of the officer’s term, the complaint must show, as 
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against the sureties, that a successor had not been 
elected and qualified. 88 

It has been held that, where the declaration con¬ 
tains several assignments of breaches, some of 
which are sufficiently averred and others not, the 
judgment on demurrer must be for plaintiff. 89 
Where the breach alleged is not within the reason¬ 
able meaning of the condition of the bond, the decla¬ 
ration is demurrable, 90 and a judgment rendered on 
a declaration in which any breaches are alleged 
which are not within the condition of the bond is 
bad 91 Similarly, a complaint claiming more than 
the amount of the penalty named in the bond is de¬ 
murrable as to the excess. 92 Where the causes of 
action which may be joined are classified by the 
statute, it has been held that the assignment m one 
count of two or more breaches of an officer’s bond 
does not render the declaration demurrable under a 
statute making the improper uniting of causes of 
action a cause for demurrer on the ground that such 
provision refers only to the union of actions of 
different classes. 93 

Charging excessive fees. A complaint, declara¬ 
tion, or petition on the official bond of a sheriff or 
constable assigning as a breach that the officer un¬ 
lawfully demanded and received a specified sum be¬ 
yond his legal fees, for certain services specified, is 
good on general demurrer. 94 

Failure to execute process . In an action on the 
official bond of a sheriff or constable for his failure 
to levy an execution, plaintiff must allege in his 
complaint, declaration, or petition that defendant in 
the execution had property which could have been 
found by the officer, 95 and on which the levy 


77. Kan.—Richardson v. Samuelson, 
26 P. 12, 45 Kan. 689. 

78. Minn.—Manter v. Petrie, 143 N. 
W. 907, 123 Minn. 333. 

57 C.J. p 1071 note 6. 

79. Ga —Berrie v. Taylor, 43 S.E 
411, 117 Ga. 56. 

57 C J p 1071 note 7. 

Pleading’s held sufficient 
, (1) For action based on malicious 
prosecution by the officer. 

Ala.—Pittman v. Johnson, 140 So. 
371, 224 Ala. 291. 

KG—Hedgepeth v Swanson, 27 SE 
2d 122, 223 N.C. 442 
(2) For action based on careless 
or unlawful use of a pistol or re¬ 
volver by the officer.—Hatfield v 
Hutton, 148 SE, 2, 107 WYa. 230. 

80. N.T —People v. Brush, 6 Wend 
454. 

81. N.C—Governor Y. Harrison, 20 
N.C 599, 

57 C.J. p 1071 note 9. J 


82. US —Hazel v Waters, DC, 11 
F.Cas.No 6,283, 3 Cranch C C 420 

57 C.J. p 1071 note 10. 

83. Kan —Pfannenstiel v. Doerfler, 
105 P 2d 886, 152 Kan 479. 

N.C.—Hedgepeth v. Swanson, 27 S E 
2d 122, 223 NC 442. 

SD.—Guernsey v. Tuthill, 82 NW. 
190, 12 S.D. 584 

Sufficiency of allegations as to de¬ 
fault m action against officer alone 
see supra § 155. 

84. Ga.—Jackson v. Norton, 44 S E 
2d 269, 75 GaApp. 650. 

85. XU.—People v. Jamison, 157 Ill. 
App. 546. 

88. NJ—State v. Roberts, 12 N.J. 

Law 114, 21 Am D 62. 

57 C J. p 1071 note 19. 

Liability for defaults occurring pri¬ 
or to execution of bond see supra § 
178. 


87. Ky—Commonwealth v. Hughes, 
10 B.Mon. 461. 

Miss —Carmichael v. Governor, 4 
Miss 236 

Duration of liability on bond see su¬ 
pra § 180. 

88. Ind.—Urmston v. State, 73 IncL 
175. 

89. Ark —Adams v. State, 6 Ark. 
497. 

90. Fla—Jennings v, Bobe, 40 So- 
194, 51 Fla. 229 

91. Pa —Brownfield v. Common¬ 

wealth, 13 Serg. & R 236 

92. Ark.—Albie v. Jones, 102 S W. 
222, 82 Ark 414. 

93. Mo—State v. Davis, 35 Mo 406. 

94. Ind.—State v. Gresham, Smith 
94. , 

95. Ind.—Montgomery v. State, 53 
Ind 108. 

NY.—Lawton v. Erwffi, 9 Wend. ^33 
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might have been made, 96 and that such property was 
of some value, 97 and, where the statute makes it 
the duty of an officer to levy unless otherwise di¬ 
rected by plaintiff, it has been held necessary to al¬ 
lege that the officer was not directed by plaintiff or 
his agent not to make a levy 98 Similarly, m an 
action for failure to execute a capias ad satisfacien¬ 
dum, the declaration must aver that, while the offi¬ 
cer held the execution, defendants therein, or some 
of them, were within his bailiwick, and might have 
been arrested. 99 

In an action for failure to make the money on an 
execution, a complaint alleging that property was 
levied on by the officer and advertised for sale 
as property of the execution debtor is sufficient, 
without alleging that it was his property. 1 Where 
the action is for failure to levy an attachment, the 
petition must allege that plaintiff prosecuted his 
attachment suit to final judgment, 2 since otherwise 
no injury to plaintiff is shown. 3 It has been held 
that a petition in an action based on the officer’s 
neglect of duty in carrying into effect an execution 
issued by a justice of the peace should specifically 
state the facts necessary to give jurisdiction to the 
justice 4 In debt against an officer on his official 
bond for not making the money on an execution, it 
is not a sufficient breach to allege merely that he 
did not sell property taken on execution, but it 
should also be alleged that he did not have the mon¬ 
ey before the court at the return day. 5 Where the 
action is for failure to execute a writ of replevin, 
the tender of a sufficient bond must be averred 6 


Wrongful seizure, A complaint, in an action on 
the official bond of a sheriff or constable, alleging 
that the officer wrongfully took and carried away 
designated property belonging to plaintiff, 7 or that 
he levied execution issued on a judgment which he 
knew had become dormant, so that no execution 
could rightfully issue or sale be had thereon, 8 suffi¬ 
ciently states a cause of action for a wrongful 
seizure. The failure of the complaint to describe 
the property seized is not fatal, as amounting to a 
failure to state a cause of action, 9 and the defect 
may be reached only by the remedy for indefinite¬ 
ness and uncertainty. 10 Where the action is based 
on a seizure of exempt property, the declaration 
must state facts showing the right to the exemp¬ 
tion, 11 but where, under the statute, property up to 
a prescribed value may be claimed as exempt m 
lieu of that specifically exempted by statute, it has 
been held that plaintiff need not allege that he did 
not possess property of the character specifically 
exempted, 12 or that his entire property, including 
that levied on, did not exceed in value the statu¬ 
tory amount. 13 The pleading must sufficiently al¬ 
lege that plaintiff is entitled to possession of the 
seized property. 14 

Loss of property . A complaint in an action on 
the official bond of a sheriff or constable by a plain¬ 
tiff in replevin for the loss of the property is de¬ 
fective where it does not state that the replevin ac¬ 
tion had been prosecuted to final judgment. 16 Where 
the action is for failure safely to keep attached 
property to satisfy the execution in the attachment 


96. Ark—State v. Kirby, 6 Ark. 453 
67 C J. p 1073 note 41. 

Omission of statutory allegation 
Motion against sheriff and sureties 
on official bond based on failure or 
refusal to levy on or sell property 
under execution, although omitting 
statutory allegation “when same 
might have been done," was held suf¬ 
ficient, in view of other allegations — 
Blanscet v. Palo Duro Furniture Co, 
Tex.Civ.App , 68 S W.2d 527. 

97. W.Va.—Commonwealth v. Fry, 
4 W.Va. 721. 

98. Ind—State v. Emmons, 88 Ind. 
279—Montgomery v. State, 53 Ind 
108. 

99. Ind—Jones v State, 5 Blackf 
492. 

N.Y.—Lawton v. Erwin, 9 Wend. 233. 

1. Ala.—Smith v. Castellow, 6 So. 
750, 88 Ala. 355. i 

2. Mo.—Shanklin v. Francis, 59 Mo. 
App. 178. 

W.Va,—Commonwealth v. Fry, 4 W 
Va. 721. 

3. Mo.—Shanklin v. Francis, 59 Mo. 
^-pp. 178.,' 


4. N.Y —Lawton v Erwin, 9 Wend. 
233. 

57 C J p 1074 note 48. 

5. Ark.—State v. Holleman, 21 Ark 
413—State v Engles, 5 Ark. 26 

6. Ark.—State v. Stephens, 14 Ark 
264 

7. Ala—Matlock v Johnson, 88 So. 
182, 17 Ala App. 669. 

Ga—Jenkins v Dunlop Tire & Rub¬ 
ber Corp, 30 S E 2d 498, 71 Ga 
App. 255. 

8. Ga -^Harris v. Black, 85 S E. 742, 
143 Ga. 497. 

9. Ala.—Rasco v. Jefferson, 38 So 
246, 142 Ala. 705 

10. Ala.—Rasco v. Jefferson, supra 

11. Ill.—People v. Zingraf, 43 Ill. 
App. 337. 

57 C.J. p 1074 note 58. 

12. Mo—State v. Brady, 53 Mo.App. 

202 . 

13. Moi—State v. Brady, supra. 

14. S.D.—Gray v. Sanderson, 238 N*. 
W 137, 59 SJ> 41. 

Pleading held sufficient 

(1) Complaint alleging sheriff's up- 


lawful seizure and holding of pos¬ 
session of plaintiff's dwelling against 
plaintiff has been held a sufficient al¬ 
legation of plaintiff's right to pos¬ 
session and ownership.—Gray v San¬ 
derson, supra. 

(2) An allegation in a petition that 
the officer seized certain property 
while m plaintiff's possession and by 
force removed it from his possession 
and refused to deliver it to him is 
a sufficient averment of plaintiff’s 
possession and the officer's interfer¬ 
ence therewith—Richardson v. Sam- 
uelson, 26 P. 12, 45 Kan. 589 

(3) A petition alleging that plain¬ 
tiff was in possession of certain prop¬ 
erty by virtue of a chattel mortgage 
and that by reason of the officer's 
seizing and holding the property a 
right of action accrued to plaintiff 
has been held sufficient after judg¬ 
ment as to the ownership of plain¬ 
tiff—Richardson v. Samuelson, su¬ 
pra. 

15. Ark.—Southern Orchard Plant¬ 
ing Co v. Gore, 102 S.W. 709, 83 

Ark. 78. 
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•suit, an allegation that plaintiff lost his debt by rea¬ 
son of such neglect is not essential. 16 In an action 
for negligence in suffering attached property to be 
wasted, a petition which alleges that the property 
has been attached as the property of the debtor, and 
that the attachment lien had been foreclosed, and 
an order for the sale of the property issued, is 
sufficient, although it does not aver that the at¬ 
tached property actually belonged to the debtor or 
was subject to attachment. 17 

Failure or refusal to deliver property A com¬ 
plaint in an action on the official bond of a sheriff 
or constable for the officer’s failure to deliver prop¬ 
erty must show plaintiff’s right to have it delivered 
to him. 18 A complaint alleging as a breach of the 
bond that the officer refused to deliver possession 
of property taken m an action of detinue on a de¬ 
fendant in such action tendering him a bond need 
not set out either the writ of detinue 19 or the bond 
tendered; 20 and it is not demurrable because it 
shows on its face that the property was in the cus¬ 
tody of the law. 21 

Wrongful sale. In an action on the official bond 
of a sheriff or constable for wrongfully selling prop¬ 
erty which it was the duty of the officer to reserve 
from sale, an allegation that the owner requested 
him to reserve it is mere surplusage 22 Where the 
action is for selling mortgaged property, an allega¬ 
tion in the complaint that the officer levied on and 
sold the property sufficiently charges that he levied 
on and sold all of it 23 In an action for selling 
plaintiff’s property under process against another 
person who was m possession thereof, it is not nec¬ 
essary to allege specifically that the property was 
not subject to sale on execution against the holder, 
but an averment of title in plaintiff is sufficient. 24 
A complaint alleging that plaintiff demanded his 
personal property exemptions in time, but that the 


officer failed and refused to allot such exemptions 
to him, and afterward sold the property and applied 
the money to executions in his hands, sufficiently al¬ 
leges a breach of the bond 25 

Failure to sell; sale at inadequate price. A decla¬ 
ration in an action on the official bond of a sheriff 
or constable which alleges that the officer neglected 
to sell property levied on under execution issued un¬ 
der a judgment, whereby plaintiff lost his debt, states 
a cause of action for such failure to sell, 26 except 
that, where the property was such as might have 
been relieved by giving a forthcoming bond, it 
should be alleged that no such bond was given 27 
It is not essential to the statement of a cause of ac¬ 
tion that plaintiff allege anything more as to the 
execution debtor’s interest m the property than that 
the officer had levied on and seized all his right, 
title, and interest therein, 28 and it is not necessary 
that the value of such interest be stated, 29 but a 
petition which fails to set forth the value of the 
property levied on or to aver that it would have 
been sufficient, if sold, to satisfy plaintiff’s claim 
is insufficient to authorize the entry of a judgment 
by default for the amount of such claim. 30 A 
specific allegation that the failure or refusal to sell 
was wrongful is not necessary. 31 

In an action on a sheriff’s or constable’s official 
bond for damages caused by the illegal and fraudu¬ 
lent conduct of the officer m selling property of 
plaintiff on execution, by reason of which the prop¬ 
erty was sold for much less than its value, it is not 
necessary to specify the illegal and fraudulent acts. 32 

Failure to convey property sold . In an action on 
the official bond of a sheriff or constable for failure 
to convey to the purchaser property alleged to have 
been sold by the officer under execution, the decla¬ 
ration should state that the execution was levied on 
the property, 33 and that the property belonged to 


18. Ark—Cotton v. Atkinson, 13 S 

W. 415, 53 Ark 98 

Zioss of property during* interpleader 
proceeding's 

In action for damages against for¬ 
mer sheriff and surety on his bond, 
complaint alleging that sheriff levied 
on property under execution, that 
third party claims were filed, that 
sheriff instituted interpleader pro¬ 
ceedings which were determined in 
favor of the execution plaintiff, and 
that a goodly portion of property had 
slipped from sheriffs control but not 
because he considered himself not 
further bound to keep property for 
failure of execution plaintiff to give 
an indemnity bond, was sufficient as 
against general demurrer —Aker v 
Coleman, 88 P 2d 869, 60 Idaho 118. 


17. Tex —Casey v. Douglass, App , 
16 SW. 172 

18. Ark —Southern Orchard Plant¬ 
ing Co v. Gore, 102 S.W.* 709, 83 
Ark 78. 

57 C J. p 1075 note 68. 

19. Ala—Pruett v. Williams, 47 So. 
318, 156 Ala. 346. 

20. Ala—Pruett v. Williams, supra, 

21. Ala—Pruett v Williams, supra. 

22. Ark—Crow v. State, 23 Ark 684 

23. Ind—McDaniel v State, 20 N. 
E 739, 118 Ind. 239. 

24. Ind—Keck v. State, 39 N.E 899, 
12 Ind App. 119. 

25. N C —State v. Kenan, 94 N-C 
296 

28. Ark—Mayfield Woolen Mills v. 

486 


Lewis, 117 S.W. 558, 89 Ark. 488, 
16 AnnCas. 1041. 

27. Ark—'State v. Hammett, 7 Ark. 
492. 

28. Mo —State v. Nolte, App., 187 S. 
W 896, reversed on other grounds, 
Sup, 203 SW. 956 

29. Mo —State v. Nolte, supra 

30. Pa.—Baer v. Kuhl, 8 Fa,Dist. 
389. 

31. Mo ^-State v. Nolte, App, 187 
SW. 896, reversed on other 
grounds, Sup., 203 S.W, 956. 

32. Ind—State v. Gresham, 1 Ind. 
190, -Smith 94 

57 C.J. p 1075 note 77. 

33. TJ S —Hazel v Waters, DC., 11 
F.Cas No 6,283, 3 Cranch C C. 420. 
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defendant m the execution; 54 and it should describe 
such property with certainty. 55 

Failure to collect . In declaring on the official 
bond of a sheriff or constable for his failure to 
collect an account for fee bills, it must be alleged 
that the fees were due and owing to the relator. 56 
An averment that, if the officer did not collect the 
money on a fee bill placed m his hands, it was his 
own neglect and fault is not sufficient to make 
him liable under a statute declaring him responsible 
for any injury resulting from a failure to collect 
such a bill when by proper diligence it might have 
been collected 37 In an action of debt against an 
officer and his sureties for his failure to collect and 
pay over militia fines, the declaration must set forth 
the names of the persons against whom the fines 
were assessed, and the several amounts of the fines, 
as stated in the certificate of the president of the 
court-martial. 58 

Failure to pay over money. Where an action is 
brought on the official bond of a sheriff or constable 
for failure to pay over money, the collection or 
receipt thereof by the officer must be positively 
averred in the 'complaint, declaration, or petition, 39 
and there must also be alleged the right of plaintiff 
to receive the money, 40 the officer's duty to pay it 
over, 41 and his failure to make such payment. 42 In 
an action for failure to pay over various moneys, 
however, a general averment of the receipt of the 
aggregate amount and failure to pay it over is suffi¬ 
cient without specifying each particular item re¬ 
ceived or each item of defalcation. 45 The fact that 
the sum alleged to have been collected or received 
by the officer is greater than that which was due on 
the execution in his hands does not vitiate a decla¬ 
ration 44 Where a demand is necessary to render 
the officer liable for failing to pay over money or to 
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constitute such failure a breach of his bond, a de¬ 
mand and refusal must be alleged, 45 although it has 
been held not necessary to set out the particular time 
at which and manner in which the demand was 
made; 46 but, where a demand is not necessary, a 
failure to allege its making is immaterial. 47 

An express averment that the process under 
which the officer collected the money was directed 
to him is not essential if that fact can be implied 
from the other facts alleged. 48 In an action for 
failure to pay over money collected on a county- 
levy it is not necessary to allege that the levy was 
made by a majority of the justices of the county, 
or that they had all been summoned to attend the 
court. 49 It has been held that a declaration for 
failure to pay over money collected under execu¬ 
tion is not fatally defective when it does not allege 
any judgment to warrant the execution. 50 Where a 
sheriff, acting as tax collector, has rendered an ac¬ 
count of the taxes collected by him m a settlement 
with the county treasurer, which account is not 
itemized, it is not necessary, m an action on his 
bond for failure to pay over part of the money, for 
the complaint to specify any errors in such settle¬ 
ment. 61 

( 

Taking insufficient bond . A pleading in an action 
for breach of the sheriff's bond by reason of his 
redelivery of attached property without taking a 
sufficient statutory forthcoming bond or replevin 
bond must state all the facts essential to such a 
cause of action 52 Thus, a declaration or petition 
which does not allege negligence on the part of the 
officer m taking or approving an insufficient bond 
is fatally defective. 53 A declaration alleging that 
the officer did not well and faithfully perform his 
official duty in the premises, and under this alle¬ 
gation making the necessary specifications, suffi- 


34. V S —Hazel v. Waters, supra 

35. US —Hazel v. Waters, supra. 

36. Ky—Cobb v. Commonwealth, 3 
T.BMon 391 

37. Ky—Walters v. Chinn, 1 Mete 
499. 

38. Ala—Chapman v. Weaver, 19 
Ala 626. 

39. Ky—Walters v. <Jhmn, 1 Mete 
499 

57 C J. p 1076 note 94. 

40. Ind—Menam v. State, 7 Blackf. 
245. 

57 OJ. p 1076 note 95. 

41. Ohio —Lavery v. Bollinger, App , 
44 N.E2d 479 

5.7 C.J. p 1076 note 96. 

42. Ohio.—Lavery v. Bollinger, su¬ 
pra ! 

57 C J. p 1076 note 97—48 C.J. p 665 
• note 18 [a} (10). 


43. Idaho.—State v. McDonald, 40 
P. 312, 4 Idaho 468, 95 Am.S R 137 

57 C J. p 1076 note 98. 

44. WVa—State v Citizens’ Trust, 
etc, Co, 77 SE. 902, 72 WVa 181. 

45. Ky —Harris v. Perry, 2 Bush 
101 . 

57 C J p 1076 note 2 

Necessity for demand see supra § 
188 

46. Ky—Hams v. Perry, supra. 

57 C J p 1077 note 3 

47. Ky—Commonwealth v. Hughes, 
10 B Mon 461 

57 C J. p 1077 note 4. 

48. Ky—Commonwealth v. Hughes, 
supra 

49. W.Va.—State v. Phares, 24 ,W. 
Va. 657. 
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50. Pa —Ricketson v. Common¬ 

wealth, 51 Pa 155. 

57 C.J p 1077 note 8 
Misapplication of proceeds of sale 
In an action on the official bond 
of a sheriff or constable for the im¬ 
proper application of the proceeds of 
an execution sale, it is not neces¬ 
sary that the complaint should set 
out the judgment on which the exe¬ 
cution issued.—State v. Hamilton, 32 
Ind. 104. 

51. N.C.—Greene County v. Taylor, 
77 NC 404 

52. Ala—Campbell v. Tucker, 154 
So. 821, 23 Ala App. 100, certiorari 
denied 154 So 825, 228 Ala 658. 

Pleading held sufficient 

Ala—Campbell v. Tucker, supra. 

53. Okl.—National Surety Co. v. 
Morand, 217 P. 870, 92 Okl. 60. 
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ciently alleges a breach of the bond, 54 and it is not 
necessary to set forth the suit on the replevin bond 
an-d the failure of plaintiff to obtain satisfaction 
thereby. 56 It is not necessary in such an action to 
allege the residence of either the principal or the 
sureties on the replevin bond, 56 or to aver, for the 
purpose of showing its insufficiency, that the obli¬ 
gors had no property outside of the state, 57 but it 
is sufficient to state that they had no property with¬ 
in the state. 58 

Failure to return process . The complaint in an 
action on the official bond of a sheriff or constable 
for his failure to return an execution should set out 
the judgment on which the execution issued ; 59 and, 
where the execution was issued by a justice of the 
peace, it has been held necessary to state facts show¬ 
ing that the justice had jurisdiction. 60 An allega¬ 
tion m merely general terms that the officer did not 
make legal service and return of an execution placed 
in his hands is insufficient as an averment of 
failure to return the writ, 61 but a charge that the 
officer did not return an execution within the time 
limited by law is a good assignment of a breach 
of the bond. 62 Where the action is under a stat¬ 
ute making the sheriff and his sureties liable for 
the amount of an execution and damages if the 
sheriff neglects, “without reasonable excuse,” to re¬ 
turn the execution within a certain time, it has been 
held that the petition must allege that the delay to 
make the return was without reasonable excuse. 63 

False return . In an action on the official bond of 
a sheriff or constable for a false return, the plead¬ 
ing must allege all facts essential to such a cause 

54. Mich.—People v. Lee, 32 N.W 
817, 65 Mich 557 

55. Neb—Adams v Weisberger, 87 
NW. 16, 62 Neb. 325. 

57 C J. p 1077 note 15 
50. Ga—Hartford Accident, etc, Co 
v Young, 151 SB 680, 40 GaApp 
843 

57. Ga—Hartford Accident, etc., Co 
v Young, supra. 

58. Ga.—Hartford Accident, etc., Co. 
v. Young, supra 

59. Ind.—State v. Spencer, 4 Blackf. 

310. 

60. N.Y.—ICornell v Barnes, 7 Hill 
35. 

61. Ind—Major v. State, 8 Blackf. 

71. 

02. N.Y.—Lawton v Erwin, 9 Wend 
233.' i 

63. Ky.—R-idgway v. Moody, 16 S 
W 526, 91 Ky 581, 13 Ky L 188— 

Bailer v. Leathers, 9 KyL. 971. 

Allegation held unnecessary 
Ky—Dugan v. .Commonwealth, 3 Ky 
Op. 287. 


of action. 64 Thus, it is not sufficient for plaintiff 
to allege merely that a false return was made, 65 but 
the declaration should state the nature of the return 
made, 66 and allege facts which if true show that 
the return is false. 67 In an action for making a 
false return of nulla bona on an execution m favor 
of plaintiff, it is not necessary to allege that the 
judgment is unsatisfied. 68 

Illegal or insufficient return . In an action on the 
official bond of a sheriff or constable based on the 
illegality and insufficiency of the officer’s return to 
an execution, the declaration should show what the 
return actually made was 69 

Wrongful arrest or imprisonment . It is sufficient 
to allege, in the complaint in an action on the of¬ 
ficial bond of a sheriff or constable for a wrongful 
arrest, that the arrest was made wholly without 
warrant of law, and maliciously and wantonly, 70 or, 
it has been held, merely that the officer wrongfully 
arrested plaintiff, 71 or to set forth facts which show 
that the arrest was wrongful, although it is not 
m terms alleged to be such 72 Where the complaint 
shows that the arrest was made under a warrant, 
it must be alleged that the warrant was irregular 
on its face. 73 A complaint which fails to allege 
that the arrest was made without warrant, or that 
it was unlawful, is insufficient, even though it neg¬ 
atives the conditions on which a lawful arrest could 
have been made without a warrant. 74 In an action 
based on the officer’s misconduct in the manner of 
making the arrest or in the treatment of the pris¬ 
oner, plaintiff’s pleading must allege the facts con¬ 
stituting the misconduct, 75 but it has been held not 

Ala—Deason v. Gray, 69 So. 15, 192 
Ala. 611 

Complaint held sufficient 
TJ.S—State of Missouri ex rel and 
to Use of De Vault v. Fidelity & 
Casualty Co, of New York, C C.A 
Mo., 107 F 2d 343. 

73. Cal—Pankewicz v. Jess, 149 P. 
997, 27 CalApp 340. 

74. Anz—Bonebrake v. Hunt, 89 P. 
544, 11 Anz 98. 

75. Miss —State ex rel. Trigg v. 
West, 157 So 81, 171 Miss. 203. 

Pleading held sufficient 

Allegations that deputy sheriff act¬ 
ing by virtue of office willfully and 
intentionally shot and killed plain¬ 
tiff's intestate when deputy saw him 
fleeing from an illegal still site stat¬ 
ed a cause of action against sheriff 
and surety on his official bond for 
death of plaintiff's intestate —State 
ex rel Blanchard v. Fisher, Tenn., 
245 S W.2d 179. 

Pleading held insufficient 
Declaration against sheriff and 
surety for maltreatment of prisoner 


64. Tex—Willis v Victoria Bank & 
Trust Co , Civ App , 76 S W 2d 532. 

Pleading held sufficient 

Tex —Willis v Victoria Bank & 
Trust Co, supra. 

65. Ky—Commonwealth v Booker, 
6 Dana 441—Commonwealth v 
Bartlett, 7 J J Marsh 161. 

66. Ky—Commonwealth v. Bartlett, 
supra 

67. Ky—Commonwealth v. Booker, 
6 Dana 441—Commonwealth v. 
Bartlett, 7 J J Marsh. 161 

68. Ala.—Lucas v. Governor, 6 Ala 
826. 

69. Ind.—Graham v. State, 6 Blackf 
32 

70. Minn.—Hall v. Tierney, 95 NW 
219, 89 Minn. 407. 

71. Ind —State ex rel Penrod v. 
French, 51 N E 2d 858, 222 Ind. 145, 
149 A.L.R 1084. 

57 C J p 1078 note 36. 

72. U.S.—Fidelity, etc, Co. v. Bard- 
sley, C C A-Idaho, 22 F,2d 603. 
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essential that the complaint allege fraud, deceit, or 
oppression. 76 

Escape . A declaration in an action against a 
sheriff or constable for an escape of plaintiff’s 
debtor must show that plaintiff had recovered a 
judgment. 77 In an action for an alleged escape 
of a debtor in custody under bail process an al¬ 
legation in the declaration that the capias was 
“marked and indorsed for bail” is sufficient to show 
that the officer was required by the process in his 
hands to hold defendant therein to bail. 78 In an ac¬ 
tion for injuries allegedly resulting from the negli¬ 
gence of a sheriff in permitting a prisoner to escape, 
the complaint must allege facts showing the requi¬ 
site negligence. 79 

b. Plea, Answer, or Affidavit of Defense 

(1) In general 

(2) Pleading specially; pleas as to par¬ 

ticular matters 

(1) In General 

A plea which is not responsive to the breaches as¬ 
signed in the declaration or to the allegations thereof, or 
which sets up facts which, even If true, would not re¬ 
lieve the officer or his sureties of liability is bad on 
demurrer. 

A plea which is not responsive to the breaches 
assigned in the declaration or to the allegations 
thereof, 80 or which sets up facts which, even if 
true, would not relieve the officer or his sureties of 
liability, 81 is bad on demurrer, as is also an an¬ 
swer which is indefinite or uncertain 82 However, 
a plea denying a material and traversable allegation 


of the complaint is not demurrable; 83 and a plea 
setting up facts which, if true, relieve the defend¬ 
ants from liability is sufficient. 84 A general denial 
of all the material allegations of a complaint is 
qualified and superseded by an affirmative averment 
in the answer which in legal effect admits the cause 
of action. 85 

A plea of nil debet 86 or non damnificatus 87 has 
been held not proper in an action on the official 
bond of a sheriff or constable, although as to the 
latter plea there is also authority to the contrary; 88 
and, where the breach assigned is a failure to return 
an execution issued from a court not of record, a 
plea that there is no record of such judgment and 
execution is bad. 89 A plea of performance of cove¬ 
nants has been considered proper, 90 although as to 
this there is also authority to the contrary. 91 The 
penal sum named in the bond need not be pleaded 
by the sureties in order to prevent a judgment from 
being rendered against them for any greater sum. 92 

Affidavit of defense . Statutes and rules of court 
requiring the filing of an affidavit of defense to 
prevent summary judgment from being taken in ac¬ 
tions on obligations or recognizances have been held 
not to apply to actions on the official bond of a 
sheriff or constable, 03 at least where there is no al¬ 
legation in plaintiff’s pleading on which damages 
could be liquidated, 94 as where the action is founded 
on a tort on the part of the officer; 95 but such re¬ 
quirement has been held to be applicable where the 
action is founded on a failure to pay over money 96 
or a failure to levy on and sell property under an 
execution. 97 Where no such affidavit is required, 


resulting 1 in prisoner's death, in that 
sheriff took deceased into custody 
knowing he was ill and placed him 
at work on public roads, was held in¬ 
sufficient m not sufficiently charg¬ 
ing that prevention of deceased's wife 
from giving him food and medicine 
while in jail caused death and m not 
charging he did not have medical at¬ 
tention and wholesome food.—State 
ex rel Trigg v. West, 157 So. 81, 171 
Miss. 203 

76. Kan —Ffannenstiel v Doerfler, 
105 P.2d 886, 152 Kan. 479. 

77. Ky —Brown v. Price, 6TB Mon 
621. 

78. Ala—Hutchison v. Governor, 23 
Ala. 809. 

79. Idaho.—Jacobson v. McMillan. 
132 P.2d 773, 64 Idaho 351. 

80.. Md.—Bramble v. State, 41 Md 
435 

S7 C.J. p 1078 note 53. t , 


81. Ala,—Williams v. Ragan, 45 So 
185, 153 Ala. 397 

57 C J. p 1079 note 54. 

82. Ind.—State v Daugherty, 32 Ind 
350 

57 C.J. p 1079 note 55 

83. Ark,—Crow v. State, 23 Ark 684 

57 C.J. p 1079 note 56. 

84. Wash.—Larson v Deenng, 166 
P 1119, 97 Wash 616. 

85. Cal—People v. Otto, 18 P. 869, 
77 Cal. 45 

57 C J. p 1079 note 58 

86. IT.J —Richman v. Powell, 7 N. J 
LJ 45. 

3ST T —Hart v. Brady, 1 N.Y.Super 
626 

87. Ark—Martin v. Royster, 8 Ark 
74 

57 CJ. p 1078 note 48. 

88. Pa—Rees v. Tichenor, 1 Miles 
183 

89. Ark.—Faulkner v. State, 9 Ark 
14. 
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90. Pa—Rees v. Tichenor, 1 Miles 
183. 

57 C J p 1078 note 51 

91. Ark—Martin v. Royster, 8 Ark 
74 

92. Wash—Coles v. McNamara, 230 
P 430, 131 Wash. 377. 

93. Pa—Berlin v. Commonwealth, 99 
Pa 42. 

57 C J. p 1080 note 75. 

Rule for judgment, for want of suf¬ 
ficient affidavit, dismissed 

Pa—Sandt v. Serfass, Com PL, 4 
Monroe LR. 110, 56 York LegRec 
154. 

94. Pa—Baer v. Kuhl, 8 PaDist 
389 

95. Pa.—Commonwealth v. Milnor, 
23 Pa Super. 1—Commonwealth v. 
Yeisley, 6 Pa.Super 273 

96. Pa—Hood Motor Sales Co. v. 
Allison, 9 PaDist & Co. 337. 

97. Pa.—Commonwealth v. Yeisley, 6 
Pa. Super. 273. 



§ 203 SHERIFFS AND 

the filing of one, whether or not it is good, is im¬ 
material. 98 

Cross complaint . A pleading filed by a sheriff or 
constable and the sureties on his official bond, in 
an action brought against them thereon, which 
shows an intention to bring into the cause as de¬ 
fendants the sureties on a bond of indemnity given 
to the officer, but in which no allegation o-f fact 
is made on which judgment might be rendered 
against such indemnitors, and no relief is prayed 
against them, is insufficient to support a judgment 
over against the indemnitors. 99 

(2) Pleading Specially; Pleas as to Particu¬ 
lar Matters 

in an action on the official bond of a sheriff or con¬ 
stable, matters of affirmative defense and matters in 
confession and avoidance must be specially pleaded. 

While defendant m an action on the official bond 
of a sheriff or constable may, if he so desires, plead 
matter specially, even though it could be proved un¬ 
der the general issue, 1 matters of affirmative defense 
must be specially pleaded 2 Accordingly, matter m 
avoidance of the right of action must be specially 
pleaded, 3 and a plea in confession and avoidance 
should allege facts sufficient to afford a complete 
justification. 4 Where the statute of limitations is 
regarded as an absolute limitation on suit and is a 
statute of repose, it may be invoked either by de¬ 
murrer or by an affidavit of defense raising ques¬ 
tions of law, 5 and need not be raised by an affirma¬ 
tive plea in the affidavit of defense. 6 A plea of non 
est factu m , 7 and not nul tiel record, 8 is the proper 
plea, in an action on the official bond of a sheriff or 
constable, to put m issue the execution of the bond. 
An allegation which denies the validity of the bond 
sued on but does not allege facts sufficient to show 
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the correctness of such conclusion is demurrable 9 
Where the defense of a sheriff or constable to an 
action on his official bond for moneys alleged or 
found to be due from him is a refusal of credits to 
which he claims he is entitled, he must set out such 
credits specifically m his answer. 10 

In an action for the officer’s failure to execute 
final process, a plea denying m the very language 
of the declaration the existence of such a judgment 
as the one on which it is alleged the execution 
issued may be sufficient, although it is not m the 
technical form of a plea of nul tiel record, and does 
not conclude with a prayer for judgment. 11 In an 
action for failure to levy and return an execution, 
a plea that the execution was not issued m con¬ 
formity with the judgment, without showing m 
what respect it differs from the judgment, is bad on 
demurrer. 12 It has been held, on an action for 
the officer’s failure to make the money on an exe¬ 
cution, that a plea that the debt was paid to plaintiff 
is bad where it does not allege that the payment 
was made after the breach of duty by the officer 12 
Where a statute providing for the appointment of a 
county treasurer is not mandatory, a sheriff who is 
sued on his bond for county revenue collected must, 
if a treasurer has been appointed, and the revenue 
paid to him, plead these facts. 14 

c. Replication or Reply and Subsequent Plead¬ 
ings 

In an action on the official bond of a sheriff or con¬ 
stable, a replication or reply should traverse the allega¬ 
tions of defendants' plea which are intended to be de¬ 
nied Where the replication shows a breach of the 
condition of the bond, a rejoinder which does not legal¬ 
ly avoid or deny such breach is bad on demurrer. 

A replication or reply, in an action on the official 
bond of a sheriff or constable, should traverse the 


98. Pa —Commonwealth v. Milnor, 
23 Pa Super 1 

99. Tex—Kindell-Clark Drug Co. v. 
Myers, Civ App, 140 SW 463. 

Indemnity bond as protection to offi¬ 
cer and sureties on Ins official bond 
see supra § 133. 

1. WVa—State v. Turner, 100 SE 
294, 84 WVa. 485. 

57 C J p 1079 note 60 
a. Tex.—Roos v Garner, Civ App, 
45 SW.2d 633, error dismissed. 
Absence of injury 

Where judgment creditor made out 
pnma facie case under statute im¬ 
posing liability on sheriff and his 
sureties for failure or refusal to levy 
on or sell property under execution, 
sheriff has burden to plead that his 
conduct did not result in injury to 
judgment creditor.—Blanscet v Palo 
Duro Furniture Co., Tex Civ.App, 
68 S.W.2d 527. 


Amount recoverable by diligent levy 

If a sheriff is liable on his official 
bond for failure to levy on a judg¬ 
ment debtor’s property, sheriff has 
burden of pleading that less than full 
amount of debt, interest, and costs 
could have been recovered by dili¬ 
gence in executing writ, in order to 
escape liability for entire amount — 
Fant Mill Co v May, Tex Civ App, 
240 SW.2d 445, error refused no re¬ 
versible error 

Contributory negligence held prop¬ 
erly pleaded 

Tex —Baker v Walston, Civ App , 141 
S W 2d 409, error dismissed, judg¬ 
ment correct. 

3. Mo.—State v. Clark, 42 Mo. 519. 
57 C J. p 1080 note 72. 

4. Ala—Adkins v. Camp, 105 So. 877, 
213 Ala 642 

57 C J. p 1080 note 73. 
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5. Pa.—Commonwealth v. McClane, 
47 PaDist & Co. 604, affirmed 35 
A.2d 745, 154 Pa Super. 246 

e. Pa —Commonwealth v. McClane, 
supra. 

7. Pa —Brownfield v Common¬ 
wealth, 13 Serg & R. 236 

8. Pa —Brownfield v. Common¬ 
wealth, supra, 

9. Ind — Wmningham v. State, 56 
Ind 243. 

57 C J. p 1079 note 63. 

10. N C —Williamson v. Jones, 37 S 
E 202, 127 NC, 178. 

11. Ark—State v. Saddler, 6 Ark. 
235 

12. Ark—State v Saddler, supra 

13. Ala—Governor v. Powell, 10 Ala 
544. 

14. Ky—Catron v. Commonwealth, 
52 S W. 929, 21 Ky.L 650. 
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allegations of defendants’ plea which are intended 
to be denied; 15 and a replication is bad where it 
does not meet defendants’ averments of matter of 
affirmative defense, 16 or where it is argumentative 
and indefinite, 17 or where, even though the allega¬ 
tions of the replication are true, a bar to plaintiff’s 
action is shown by defendants’ plea. 18 Where de¬ 
fendants have pleaded performance, the replication 
should allege a breach, 19 but it should not contain, 
as one ground of reply, an averment of two or more 
breaches. 20 

Rejoinder . Where the replication shows a breach 
of the condition of the bond, a rejoinder which does 
not legally avoid or deny such breach is bad on de¬ 
murrer; 21 but nevertheless plaintiff may put the 
facts in issue by surrejoinder instead of demur¬ 
ring 22 A defendant who has pleaded that plaintiff 
was not damnified by the breach cannot by rejoinder 
set up matter in confession and avoidance. 23 

d. Demurrers 

The proper method of disputing the legal sufficiency 
of pleadings in actions on the official bond of a sheriff 
or constable is by demurrer. 

As in civil actions generally, the proper method 
of disputing the legal sufficiency of the pleadings 
m an action on the official bond of a sheriff or con¬ 
stable is by demurrer. 24 Thus, the proper method 
of disputing the legal sufficiency of defendants 3 plea 
is by demurrer thereto, and not by replication. 25 
Similarly, defects m a replication must be taken 
advantage of by demurrer. 26 Both a demurrer and 
a traverse cannot be interposed to the same portion 
of a pleading. 27 The propriety of the prosecution of 
such an action by a district attorney, as attorney for 
a municipality damaged by the breach on which the 
action is founded, cannot be raised by demurrer. 28 


e. Amendment of Pleadings 

The rules respecting the amendment of pleadings in 
civil actions generally apply in actions on the official 
bond of a sheriff or constable 

The rules respecting the amendment of pleadings 
m civil actions generally are applicable m an action 
on the official bond of a sheriff or constable. 29 A 
petition which shows no right to maintain the action 
cannot be made effective by amendment. 30 

f. Issues, Proof, and Variance 

In an action on the official bond of a sheriff or con¬ 
stable all material allegations of the declaration or com¬ 
plaint, or of a special or affirmative defense, must be 
proved. The proof must be within the issues made by 
the pleadings, and a material variance between pleading 
and proof is fatal. 

In accordance with the rules applicable in civil 
actions generally, m an action o-n the official bond 
of a sheriff or constable all material allegations of 
the declaration or complaint, 31 or of a special or 
affirmative defense, 32 must be proved, even though 
they are matters of inducement; 33 but a failure to 
prove allegations which are merely cumulative and 
not an essential part of the matters set out is not 
fatal. 34 In an action by an officer on his deputy’s 
bond for a false return for which a judgment has 
been rendered against the officer, the proper issue 
is one in which is involved only the falsity of that 
part of the return on which the judgment in the 
former action against the officer was based, and it 
is proper to exclude an issue involving the falsity 
of the return generally. 35 Where the declaration in 
an action on the official bond of a sheriff or con¬ 
stable for a false return on a replevin writ avers 
that the property belonged to plaintiff, a plea that 
the officer did not make a false return does not 
put the right of property m issue. 36 

The proof must be within the issues made by the 


0,5. Md—-Robey v State, 50 A. 411, 
94 Md 61, 89 Am S R. 405. 

16. Md—Robey v. State, supra. 

17. Md.—Robey v. State, supra 
Mass —Austin v. Parker, 13 Pick 

222 . 

57 C J. p 1081 note 84. 

18. U.S —Sedam v Taylor, C C Ind, 
21 PCasNo 12,608, 3 McLean 547. 

57 C J. p 1081 note 85 

19. S C —State Treasurers y. Wig¬ 
gins, 12 S'CL. 568. 

57 C J p 1081 note 86. 

20. Mass —Austin v. Parker, 13 
Pick 222. 

57 C J. p 1081 note 87. 

21. Mass.—Cooper v. Mowry, 
Mass. 5. 

57 jG J. p 1081 note 88. 


22. N,Y—Andrus v. Waring, 20 
Johns 153. 

23. 1ST Y —Andrus v. Waring, supra 

24. Md—Robey v. State, 50 A 411, 
94 Md 61, 89 Am S R 405. 

25. Md—Robey v. State, supra. 

26. S C —State Treasurers v. Wig¬ 
gins, 12 S.CL 56, 

27. SC—Treasurers v Buckner, 27 
SCL 323 

28. Ill.—People v. Jamison, 157 Ill 
App 546. 

29. Ala—Albright v Mills, 5 So 
591, 86 Ala. 824 

57 CJ.p 1081 note 96. 

30. Pa.—Dunn v. Commonwealth, 14 
Serg & R 431. 

57 C,J p 1082 note'97. 
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31. Ky—Barnett v. Gilbert, 133 S. 
W 2d 529, 280 Ky. 402 

Tex —Bailey v Moseley, Civ App , 
77 SW2d 603, error dismissed. 

57 'C J. p 1082 note 2 

32. Tex —Pant Mill. Co. v. May, Civ. 
App, 240 S W.2d 445, error refused 
no reversible error—Blanscet v. 
Palo Duro Furniture Co., Civ.App., 
68 S.W 2d 527—Roos v. Garner, Civ. 
App, 45 SW.2d 633, error dis¬ 
missed 

33. Ark.—State v Crow, 11 Ark. 642. 
57 CJ p 1082 note 3. 

34. NH—Hoitt v. Holcomb, 32 N. 
H 185. 

35. NC.—Wasson v. Lmster, 83 N. 
C 575 

3& Ind.—State v. Youmans, Smith 
172. 


16 



§§ 203-204 


SHERIFFS AND CONSTABLES 


80 C.J.S. 


pleadings, 37 and must conform to the pleadings 
of the party by whom it is adduced, 38 and tend to 
support their allegations. 39 Proof for which no 
basis has been laid in the pleadings cannot be re¬ 
ceived; 40 and, where the petition or complaint fails 
to make out a case against the sureties, the defect 
cannot be supplied by proof. 41 A variance between 
pleading and proof which is slight and not of a 
character to mislead the adverse party to his prej¬ 
udice is immaterial; 42 but a variance by which 
the adverse party might be prejudiced is fatal. 43 

§ 204. - Evidence 

a. Presumptions 

b. Burden of proof 

c. Admissibility 

d. Weight and sufficiency 

a. Presumptions 

In actions on the official bond of a sheriff or con¬ 
stable various presumptions have been indulged, includ¬ 
ing the presumptions that a public officer has properly 
performed his duty, and that plaintiff has been damaged 
by the officer's failure to execute or to return process. 

The usual presumption that a public officer has 
properly performed his duty, as discussed in Evi¬ 
dence § 146, obtains m an action on the official bond 
of a sheriff or constable, 44 except where contra¬ 
dicted or overcome by evidence. 45 Thus, where 
the same person holds two offices of the same na¬ 
ture in different territorial jurisdictions, it will be 
presumed that in an act done by him in one of 
such jurisdictions he was acting as officer thereof 
rather than as officer of the other. 46 The accept¬ 
ance of the officer’s bond by the officer or tribunal 
to which it is required to be given is presumed 
when the bond is found on file with nothing to 
show that it has been rejected, and the officer has 
entered on the duties of his office ; 47 and, where the 
bond is duly approved, its delivery is implied. 48 


In an action for the money which the officer was 
ordered to pay plaintiff, it will be presumed that 
the officer received such money before the order 
was made. 49 

Where an officer has levied on property under a 
writ, and in his return did not specify its value, it 
will be presumed that it was of sufficient value to 
satisfy plaintiff’s claim. 50 Where the officer and 
his sureties claim that an execution debtor had no 
property which could be levied on, and the latter 
testifies that he had no such property, his admis¬ 
sion on cross-examination that he owned a par¬ 
ticular article which might be exempt raises the 
presumption, in the absence of contrary proof, that 
it was exempt. 51 It has been held that, where a 
writ or claim is placed in the hands of a sheriff 
or constable, it will be presumed, in an action on 
his bond, to have been delivered to him in his offi¬ 
cial capacity, unless the contrary appear, even 
though a receipt given by him therefor is signed 
with his individual name without the addition of his 
title or office. 52 The failure of a plaintiff m a 
capias ad satisfaciendum to call on the officer at the 
return of the writ to produce the body of defend¬ 
ant in court does not furnish ground for a presump¬ 
tion, in an action on the officer’s bond for an es¬ 
cape, that defendant was discharged from custody 
by plaintiff’s consent. 53 

Time of default In an action for a shortage in 
the accounts of an officer who has held two or 
more successive terms of office, it will be presumed, 
m the absence of evidence to the contrary, that 
the default occurred during the last term held by 
him, 54 but such presumption may be rebutted. 65 
Where the complaint shows that the default on 
which the action is founded occurred after the ex¬ 
piration of the term for which the officer was elect¬ 
ed or appointed, it will be presumed that he had 
gone out of office, in the absence of any allegation 


37. Mont—Cline v Tait, 129 P2d 
89, 113 Mont. 475. 

57 C J. p 1082 note 5. 

38. Ala—Forward v. Marsh, 18 Ala. 

645. 

57 C.J. p 1082 note 6. 

39. Ala—Kemp v. Wilson, 84 So. 
636, 17 Ala.App 224 

57 ICJ. p 1082 note 7. 

40. Wash.—Jahns v. Clark, 244 P. 
729, 138 Wash. 288 

57 C.J p 1082 note 8 

41. Tex—Cole v. Crawford, 5 SW. 

646, 69 Tex. 124. 

42. Neb.—Kopplekom v. Huffman, 10 
NW 577, 12 Neb 95. 

57 C J. p 1083 note 10. 


43. Colo.—People for Use of New 
Mexico Lumber Mfg: Co. v U. S. 
Fidelity & Guaranty Co, 52 F.2d 
1146, 98 Colo. 41. 

57 C J. p 1083 note 11. 

44. Ind.—State v. Harper, 22 N.E. 
80, 120 Ind 23. 

Pa.—Lancaster County Nat. Bank v. 
Commissioners of Lancaster Coun¬ 
ty, Com.Pl., 49 Lane Rev. 345. 

45. Mo—State v. Hope, 88 Mo. 430. 
57 C J. p 1083 note 15. 

46. Wash—Greenius v. Moore, 169 
P 976, 99 Wash 467. 

47. Ala —McClure' v. Colclough, 5 
Ala 65. 

57 C.J. p 1083 note 17. 

492 


48. Minn.—Ramsey County v. Bns- 
bin, 17 Minn 451. 

49. Ala—Chandler v. Riddle, 24 So. 
498, 119 Ala. 507. 

50. Idaho.—Roth v. Duvall, 1 Idaho 
149. 

57 C.J, p 1083 note 28. 

51. Miss—Dailey v. State, 56 Miss. 
475. 

52. N.C.—Dunton v. Doxey, 52 N.C. 
222 . 

57 C.J. p 1084 note 31. 

53. Md.—State v. Lawson, 2 Gill 
62. 

54. SC—State v Bowen, 98 S.PL 
864, 112 SC 165. 

55. S C.—State v. Bowen, supra. 
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negativing the election or qualification of a succes¬ 
sor m office. 56 

Damage or loss. Where the action is based on 
the officer's failure to execute 57 or return 58 final 
process, it will be presumed that plaintiff was dam¬ 
aged m an amount equal to that for the collection 
of which the process was issued; 59 but there is no 
presumption of damage resulting from a failure to 
execute mesne process. 60 Plaintiff prima facie 
suffers a loss where the officer fails to take a prop¬ 
er bond on releasing property on which he has 
levied and the property disappears. 61 

b. Burden of Proof 

In general, the burden is on plaintiff to prove all mat¬ 
ters essential to his right to recover which are not ad¬ 
mitted by defendants, and the burden is on defendants to 
establish facts relied on as Justifying or obviating the 
effect of the act or omission on which the action is based 

It is incumbent on plaintiff, in an action on the 
official bond of a sheriff or constable, to establish 
by proof all matters which are essential to his right 
to recover and are not admitted by defendants. 62 
Accordingly, plaintiff must prove, unless admitted 
by defendants, 63 the execution of the bond, 64 its de¬ 
livery 65 and acceptance, 66 and that there has been 
a breach of its conditions. 67 Where approval of 
the bond is necessary to its validity and complete¬ 
ness, plaintiff must prove such approval. 68 Where 
it appears that the officer was appointed by an agen¬ 


cy having authority to make such appointment only 
under particular circumstances, it is incumbent on 
plaintiff to show that such circumstances existed; 69 
but it has been held that plaintiff is not obliged to 
prove that the officer was commissioned, where that 
has not been denied by defendants. 70 Plaintiff must 
also prove that m the matter complained of the 
officer was acting in his official capacity, 71 and it 
rests on plaintiff to overcome by proof the pre¬ 
sumption that the officer has done his duty. 72 

In an action based on default with respect to an 
execution, plaintiff must prove the existence of the 
judgment, 73 and execution thereon, 74 and a delivery 
of the execution to the officer. 75 In an action for 
failure to pay over money, plaintiff must prove the 
collection of the money by the officer, 76 a demand 
on him therefor by plaintiff, 77 and a failure by the 
officer to pay over the money, 78 or such a misap¬ 
plication of the money received or such misconduct 
on the part of the officer as establishes unfaithful¬ 
ness m accounting with plaintiff and paying over 
to him what he was entitled to receive. 79 In an ac¬ 
tion for failure to collect claims put into the offi¬ 
cer's hands for collection, it is not necessary for 
plaintiff to show m the first instance the validity 
of the claims, 80 In an action based on the miscon¬ 
duct of a deputy, plaintiff must prove that the mis¬ 
conduct of the deputy occurred while the deputy 
was engaged in the performance of an official duty 
as such officer, 81 and not while he was acting as a 


50. Ind—Urmston v. State, 73 Ind. 
175. 

57. Ga—Beck, etc. Hardware Co. v. 
Knight, 48 S.E 930, 121 Qa. 287, 
3 L R.A..3ST.S , 420 

57 C J. p 1083 note 22. 

58. Ga—Beck, etc, Hardware Co v. 
Knight, supra 

Tex—Smith v. Tooke, 20 Tex. 750. 

59. Ga —Beck, etc , Hardware Co. v. 
Knight, 48 SE 930, 121 Ga. 287, 
3 LRA.JT.S, 420. 

60. Ga,—Beck, etc, Hardware Co. v. 
Knight, supra. 

61. Ga—Eslmger v. Land, 163 S.E. 
522, 45 GaApp. 96. 

62. La.—Britt v Merritt, 53 So.2d 
121, 219 La. 333 

57 C J p 1084 note 32. 

Action by suspended officer on bond 
of temporary officer 
In suit on bond, given by consta¬ 
ble who was tempQianly appointed 
in suit for removal of incumbent con¬ 
stable, conditioned on payment of 
damages allegedly sustained by in¬ 
cumbent "in' case it sioujd appear 
that the cause or causes of removal 
are insufficient, or/untrue," indumbent 
had, t burden, of , showing liability 7 on 


the bond—Ormes v Quinn, Tex.Civ 
App , 113 S W.2d 242. 

Excessive force in making arrest 
In action against sheriff and his 
surety for unprovoked assault and 
arrest, burden of proof on issue as 
to whether sheriff used more force 
than was reasonably necessary was 
properly placed on plaintiff—Claffin 
v. Drane, TexCiv.App,, 131 S.W.2d 
672. 

63. Tex —Poer v. Brown, 24 Tex. 
34. 

57 C J. p 1084 note 33. 

64. Or.—Baker County v. Hunting- 
ton, 79 P 187, 46 Or 275. 

57 C.J. p 1084 note 34 

65. Or.—Baker v. County v. Hunt¬ 
ington, supjra 

66. Ala—McClure v. Colclough, 5 
Ala. 65. 

57 C.J. p 1084 note 36 

67. Ala—Thorn v. Kemp, 13 So 
749, 98 Ala 417 

57 C J. p 1084 note 39. 

68m Ala—McClure v. Colclough, 5 
Ala. 65. 

69. N C.—Sumney v. Magne&s, 26 N. 
C. 217. ’ 1 ' ’ 


70. Pa —Brownfield v Common¬ 

wealth, 13 Serg. & R 236 

71. Tex.—Bailey v. Moseley, Civ. 
App., 77 S W 2d 603, error dis¬ 
missed. 

57 C J p 1084 note 42. 

72. Ind—State v. Harper, 22 itf.E 
80, 120 Ind 23. 

57 C.J p 1084 note 43. 

73. Idaho.—Robinson v Kinney, 31 
P. 815, 3 Idaho 479. 

57 C.J p 1084 note 44. 

74. Idaho.—Robinson v. Kinney, su¬ 
pra 

75. Idaho.—Robinson v. Kinney, su¬ 
pra 

Mo—Dubreuil v State, 10 Mo. 435 

76. Idaho.—Robinson v Kinney, 31 
P 815, 3 Idaho 479. 

57 C J p 1084 note 47. 

77. Idaho.—Robinson v. Kinney, su¬ 
pra. 

N C —White v. Miller, 20 N C. 50. 

78. Idaho.—Robinson v. Kinney, 31 
P. 815, 3 Idaho 479. 

79. N.C—White v. Miller, 20 N.C. 

. 50. 

80. Md—Burtles v. State, 4 Md. 273. 

81. La—Britt v. Merritt, 53 So.2d 
121, 219 La. 333. 
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private individual, 82 or in some other capacity. 83 

Matter of defense . Where defendants seek to 
justify or obviate the effect of the act or omission 
on which the action is based, the burden is on them 
to establish the facts on which they rely. 84 Simi¬ 
larly, where the sureties rely on the defense that 
the default complained of is not covered by the 
bond, they assume the burden of proof, 85 and, where 
defendants deny that the bond is binding on them, 
by reason of some illegality, the burden of proof is 
on them. 86 Where, however, in an action for fail¬ 
ure to levy on certain property, defendants have 
denied that the execution debtor owned the property 
and also alleged ownership of other persons as to 
particular articles, the latter allegations need not 
be proved 87 It has been held that m an action 
on a sheriff's bond for failure to pay over taxes, 
the sheriff is chargeable with the amount of the 
tax list, and has the burden of showing a dis¬ 
charge of any part thereof. 88 

Damage. The burden is on plaintiff to show 
that he has been damaged by reason of the matters 
complained of, 83 unless the default is such that the 
law presumes damage, as discussed supra subdivi¬ 
sion a of this section, m which case the burden is 
on defendants to show that plaintiff was not dam¬ 


aged, 90 or that the extent of the injury is less than 
that which the law presumes, 91 but, where defend¬ 
ant has introduced evidence to rebut the inference 
of damage, plaintiff has the burden of showing 
damage 92 Where there is evidence to show dam¬ 
age, the burden is on defendants to show that the 
damage is less than that shown 93 

Leave to sue. It has been held that, even where 
leave of court to sue is necessary, it is not essential 
to a recovery that plaintiff give any proof of such 
leave obtained. 94 

c. Admissibility 

In accordance with, and subject to, the rules of evi¬ 
dence in civil actions generally, in an action on the of¬ 
ficial bond of a sheriff or constable, any evidence which 
bears on the right of recovery, and properly tends to es¬ 
tablish or refute the contentions of the parties, or to 
furnish a means of estimating damage suffered, is ad¬ 
missible. 

In accordance with, and subject to, the rules gov¬ 
erning the admissibility of evidence in civil actions 
generally, any evidence is admissible in an action 
on the official bond of a sheriff or constable which 
bears on the right of recovery, and properly 
tends to establish the contentions of the party by 
whom it is offered or to refute the contentions of 
the adverse party, 95 or to furnish a means of esti- 


Miss—Pickle v. Brooks, 137 So. 89, 
162 Miss. 89. 

82. La—Britt v. Merritt, 53 So 2d 
121, 219 La. 333. 

83. Miss—'Pickle v Brooks, 137 So 
89, 162 Miss 89. 

Constable or deputy sheriff 

Plaintiff suing on sheriff’s bond for 
false arrest has burden to show that 
officer, also constable, was acting m 
capacity as deputy sheriff—Pickle v 
Brooks, supra 

84. Tex.—Fant Mill Co v. May, Civ. 
App, 240 SW2d 445, error refused 
no reversible error—Blanscet v 
Palo Duro Furniture Co., Civ App , 
68 S W.2d 527—Roos v Garner, Civ 
App, 45 S.W.2d 633, error dis¬ 
missed. 

57 C J p 1085 note 59 
Defense for failure to levy 
Ala—Davis v. Griffin, 150 So 326, 
227 Ala. 390. 

Tex—-Webb v First Texas Chemical 
Mfg Co, Civ App., 86 SW.2d 818 
57 C J p 1085 note 59 [a] 

85. SC—State v Bowen, 98 SE 
864, 112 SC 165 

57 C J. p 1085 note 60. 

86. Ga—Dobbs v. Justices Murray 
County Inferior Ct, 17 Ga. 624. 

87. Iowa—Crosby v Hungerford, 12 
NW. 582, 59 Iowa 712. 

88 . N C —Stokes County v. Wall, 23 
S.E. 35 8, 117 N.C. 377. 


89. Ky—Barnett v Gilbert, 133 SW 
2d 529, 280 Ky. 402. 

Pa —Sandt v Serfass, Com PI, 4 

Monroe LR, 110, 56 York Leg.Rec 
154 

57 C J. p 1084 note 52. 

90. Ga.—Beck, etc, Hardware Co v. 
Knight, 48 SE 930, 121 Ga 287 

57 C.J. p 1084 note 54 

91. Ga—Beck, etc, Hardware Co v 
Knight, supra—Sutton v Gnner, 95 
SE 1004, 22 Ga App 307 

92. Ga—Wittem v. American Sure¬ 
ty Co, 168 SE 74, 46 Ga App 467. 

93. Ala—Campbell v. Tucker, 154 
So. 821, 23 Ala App 100, certiorari 
denied 154 So 825, 228 Ala 658. 

Value of property 

In action against sheriff, defective 
forthcoming bond taken by sheriff in 
attachment suit, in absence of proof 
to contrary, was sufficient on which 
to fix valuation of property in excess 
of amount of debt and costs, and cast 
on sheriff burden of showing proper¬ 
ty was of less value —Campbell v 
Tucker, supra. 

94. N Y —New York v. Brett, 2 Hilt 
560 

Necessity for obtaining leave of 
court to sue see supra § 197 

95. Ga—Hall v National Surety 
Corp, 34 SE2d 628, 72 Ga App 644 

N.D—Janssen v. Kohler, 299 NW. 
900, 71 ND. 247. 

57 C J. p 1085 note 66. j 
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Admissibility as against sureties of 

adjudication against officer see su¬ 
pra § 191 

Action for false or wrongful arrest 

(1) Evidence that plaintiff had rep¬ 
utation of being a common thief was 
admissible on question of probable 
cause for the arrest, notwithstanding 
plaintiff withdrew from his complaint 
all claim for damages because of in¬ 
jury to his reputation and character, 
—State of Missouri ex rel., and to 
Use of Ward v. Fidelity & Deposit 
Co of Md, C,A,Mo , 179 F.2d 327. 

(2) Evidence that the sheriff act¬ 
ed under the advice of counsel in ar¬ 
resting plaintiff and placing him m 
jail on Sunday, pursuant to warrant 
of arrest issued on such day, was 
held admissible—Robinson v. Lovell, 
Tex Civ App, 238 S W 2d 294, error 
refused no reversible error 

(3) Other evidence held admissible. 
—O’Neill v. Keeling, 288 NW 887. 
227 Iowa 754, 127 A.L.R. 1050—57 
C J. p 1085 note 66 [s] 

Action for misconduct of deputy 

(1) In action against sheriff and 
surety for deputy's misconduct m of¬ 
fice, evidence that binding over by 
justice of peace for trial was secured 
tiy deputy’s perjury was held compe¬ 
tent—Biehn v. Banmck; 7 p.2d 567, 
166 Wash. 465. 

(2) In suit for assault and unlaw' 
ful imprisonment, officer, although 
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mating correctly the injury which plaintiff has suf¬ 
fered because of the default or misconduct com¬ 
plained of and the amount of damages which should 
be awarded to him if he succeeds. 96 Evidence 
which is incompetent, 97 irrelevant, 98 or immateri¬ 
al, 99 or tends only to arouse the sympathies of the 
jury, 1 or is for any other reason objectionable under 
the general rules of evidence, 2 should be excluded 

d. Weight and Sufficiency 

The general rules by which the weight and suf¬ 
ficiency of evidence are determined in civil actions are 
applicable m actions on the official bond of a sheriff or 
constable. 

The general rules by which the weight and suffi¬ 


ciency of evidence are determined in civil actions 
are applicable m actions on the official bond of a 
sheriff or constable. 3 The rules have been applied 
m determining the sufficiency of the evidence with 
respect to the existence 4 and execution 5 of the bond, 
the official character of the act complained of, 6 
the service of summons m a particular action, 7 
the existence of a judgment to support certain proc¬ 
ess, 8 the issuance of a valid execution, 9 the exemp¬ 
tion of an execution debtor from arrest, 10 the 
amount of a debt or its being due, 11 the validity 
of claims placed m an officer's hands for collec¬ 
tion, 12 the levy or refusal to levy execution, 13 the 
availability or want of property on which to levy, 14 


also special deputy sheriff, may tes¬ 
tify that he was acting as constable 
at time—Pickle v Brooks, 137 So 
89, 162 Miss 89. 

96. Mo—State v. Stone, 85 S.W. 950, 
111 Mo App 364. 

57 C J p 1087 note 67 
Encumbrance on attached property 
Where surety on sheriff’s official 
bond was liable to attachment credi¬ 
tor for value of property surrendered 
by sheriff on acceptance of replevy 
bond signed by insolvent sureties, 
surety in reduction of damages could 
show that attachment creditor had 
constructive notice that attached 
property was encumbered by valid 
mortgage m excess of value of prop¬ 
erty —Fidelity & Deposit Co of 
Maryland v First Nat Bank, Tex 
Civ App., 88 SW.2d 605, error re¬ 
fused. 

97. Tex.—B F Goodrich Rubber Co 
v. Valley Plumbing, etc, Co, Civ 
App , 267 S.W 1036. 

57 C J p 1087 note 68 

98. Mont—Cline v. Tait, 155 iP2d 
752, 116 Mont. 571. 

Tex—Barton v. Lary, Civ App, 283 
SW 920 

WVa—Reynolds v Griffith, SO S.E 
2d 81, 126 W.Va 766. 

57 C J p 1087 note 69 

99. Ga.—Hester v Shrouder, 13 SE 
2d 875, 64 Ga App 572 

111—Sarelas v Fagerburg, 45 NE 
2d 690, 316 Ill App 600 
Miss.—Pickle v. Brooks, 137 So 89, 
162 Miss 89. 

Tex—Grimes v Bosque 'County, Civ 
App, 240 S W 2d 511, error refused 
no reversible error—Robinson v 
Lovell, Civ.App., 238 S W.2d 294, 
error refused no reversible error 
57 C.J. p 1087 note 70 

1. Ala—Rasco v. Jefferson, 38 So 
246, 142 Ala. 705 

57 C J. p 1087 note 71. 

2. Cal.—Sam Yuen v McMann, 34 
P. 80, 99 Cal. 497 

57 C.J. p 1087 note 72 - 

Care of ponderous property 

(1) Evidence, lb. action on sheriff’s 


bond for nonforthcoming of crane 
after levy, concerning care custom¬ 
arily exercised by sheriffs of the 
county over ponderous property un¬ 
der levy, should not have been re¬ 
ceived, since to take the conduct of 
others as furnishing a sufficient le¬ 
gal standard of negligence would be 
to abandon standard set up by the 
substantive law—State, to Use of 
Henderson v Clark, 20 A 2d 127, 2 
Terry, Del, 246, 138 ALR 704 

(2) Testimony with respect to cus¬ 
tom of having ponderous property 
guarded only if attorney for plain¬ 
tiff m the writ so directed after be¬ 
ing notified should not have been 
considered where there was no proof 
that attorney for plaintiff m the writ 
was notified—State, to Use of Hen¬ 
derson, v. Clark, supra. 

3. La—Britt v Merritt, 53 So 2d 
121, 219 La. 333 

57 C.J. p 1088 note 75 
Conclusiveness on sureties of adju¬ 
dication against officer see su¬ 
pra § 191. 

Preponderance of evidence 

Plaintiff must establish his case by 
a preponderance of the evidence and 
with legal certainty.—Britt v. Mer¬ 
ritt, supra. 

Evidence held sufficient *to warrant 
recovery 

Pa—Commonwealth, to Use of Bly- 
stone v. Davis, 186 A. 382, 122 Pa 
Super. 280 

57 <C J p 1088 note 75 [a] 

4. SC—Treasurers v. Witsall, 28 S 
CL 220 

57 C J. p 1088 note 76. 

5. La—Iberville Police Jury v. Sher¬ 
burne, 17 La 342. 

57 C.J. p 1088 note 77. 

6. Colo—Corder v People, 287 P. 85, 
87 Colo. 251. 

57 C J p 1088 note 78. 

7. Wis.—Phillips v. Eggert, 113 N. 
W 686, 133 Wis 318, 126 Am S.R. 
963. 

57 C J. p 1088 note 79. 
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8. Ala—Hill v Fitzpatrick, 6 Ala. 
314 

57 C.J. p 1088 note 80. 

9. Ill.—Kantzler v. People, 11 Ill. 
App 610 

57 C J. p 1088 note 81 

10. Mo.—State v. Hamilton, 9 Mo 
794. 

57 C J p 1088 note 82. 

11. NO—Hutchins v. Holcombe, 24 
NC. 211 

57 C J p 1088 note 83 

12* Md—Burtles v. State, 4 Md. 273, 

57 C J p 1088 note 84. 

13. Tex —Hackler v. H Kohnstamm 
& Co of Texas, Civ App, 227 S.W. 
2d 347. 

Evidence held sufficient 

(1) To sustain finding that sheriff 
acted in good faith in refusing to 
levy execution without indemnifying 
bond —Endicott-Johnson Corporation 
v. Davis, 56 S.W 2d 178, 186 Ark. 788 

(2) To show that sheriff was neg¬ 
ligent m failing to collect judgment 
before debtor’s bankruptcy, proxi- 
mately damaging creditor to extent 
of unpaid portion of judgment plus 
interest and costs—Roos v Garner, 
Tex Civ App., 45 S.W 2d 633, error 
dismissed 

(3) To support finding that assets 
of laundry operated by judgment 
debtor and wife were not wholly ex¬ 
empt and that sheriff failed to exer¬ 
cise due diligence relative to execu¬ 
tion of the process in his hands — 
Hackler v. H. Kohnstamm & Co of 
Texas, TexCiv^Vpp., 227 S W 2d 347 

14. Mich—Dunphy v. Whipple, 25 
Mich 10. 

57 C J p 1088 note 85. 

Evidence held sufficient 

(1) To sustain finding that wife 
of attachment defendant had title to 
property—Jolley v. Begeman, 256 N. 
W. 912, 65 ND. 205 

(2) To support implied finding that 
sheriff could have found property 
subject to execution by exercise of 
due diligence, and that his failure to 
find property constituted derehction 
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the insolvency of an execution debtor or other 
party, 15 the receipt of money by she officer 16 and 
a failure to pay it over to the party entitled there¬ 
to, 17 and the value of a particular party’s interest 
in particular property. 18 

General rules have also been applied in determin¬ 
ing the sufficiency of the evidence with respect to 
the unlawfulness of a seizure of property, 19 the loss 
of property, 20 the taking of a proper bond or se¬ 
curity, 21 the falsity of a return, 22 a delay in the re¬ 
turn of execution, 23 the unlawfulness of an arrest 
and imprisonment, 24 misconduct m connection with 
arrest or imprisonment 25 or with making a search, 26 
the obligations, or a settlement thereof, between 
an officer and his deputy, 27 the liability of the sher¬ 
iff’s surety for the act of the sheriff’s deputy, 28 
an officer’s receipt of notice of a landlord’s claim 
for rent, 29 or any matter bearing on the amount 
for which defendants should be held liable because 
of the official misconduct or default of which plain¬ 


tiff complains. 30 

Conclusiveness of officer’s return. In an action 
on the official bond of a sheriff or constable the 
officer’s return on process is conclusive as against 
the officer and his sureties 31 It is prima facie evi¬ 
dence in their favor, 32 but it is subject to be im¬ 
peached or contradicted by plaintiff. 33 

§ 205. - Trial, Reference, and New Trial 

In actions on the official bond of a sheriff or con¬ 
stable general rules apply with respect to the trial, in¬ 
cluding questions of law and fact, instructions, and ver¬ 
dict and findings, and with respect to references and 
new trials. 

The rules relating to the trial of civil actions 
generally are applicable to actions on the official 
bond of a sheriff or constable 34 Thus, where a de¬ 
murrer to the declaration m such an action is over¬ 
ruled, and defendant stands thereon, the order for 
the jury should be to inquire into the truth of the 


of duty, rendering him liable to judg¬ 
ment creditor—Blanscet v Palo Duro 
Furniture Co, Tex Civ.App, 68 SW 
2d 627. 

(3) To establish that sheriff had 
doubt as to title to property.—Fant 
Mill. Co v. May, CivApp., 240 S.W. 
2d 445, error refused no reversible 
error. 

15. Tex—B F. Goodrich Rubber Co 
v. Valley Plumbing, etc., Co, Civ. 
App., 267 SW. 1036. 

57 C.J p 1088 note 86 

16. SC—Treasurers v. McGuire, 16 
S.C.L. 474. 

57 Q.J. p 1088 note 87. 

17. W.Va.—State v. Citizens’ Trust, 
etc., Co, 77 S.E. 902, 72 W.Va 181 

57 C.J. p 1088 note 88 

18. Wis.—Phillips v Eggert, 113 N 
W 686, 133 Wis 318, 126 Am S.R 
963. 

57 C.J p 1089 note 89. 

18. ND—Janssen v. Kohler, 299 
KW. 900, 71 1STD. 247. 

57 C J. p 1089 note 90 

20. Pa.—Commonwealth, to Use of 
French, v. W'eglem, 24 A 2d 633, 
147 Pa Super. 257. 

21. Ala—Carmichael v U S. Fidel¬ 
ity, etc., Co, 50 So 1003, 163 Ala. 
320. 

57 CJ. p 1089 note 91. 

22. Tex—Willis v Victoria Bank & 
Trust Co, CivApp, 76 SW.2d 532 

57 C.J. p 1089 note 92. 

Summons in workmen’s compensa¬ 
tion proceeding 

In action by widow to recover from 
sheriff for misfeasance and malfea¬ 
sance in making false and fraudulent 
return of summons m workmen's 
compensation proceeding and there- j 


by allegedly causing widow to lose 
her right to participate m work¬ 
men’s insurance fund, evidence es¬ 
tablished that sheriff had negligent¬ 
ly failed to perform statutory duty 
imposed on him, but failed to estab¬ 
lish that decedent’s death was result 
of injury which he had sustained in 
course of and arising out of his em¬ 
ployment—Colello v Bates, 100 N.E 
2d 258, 88 Ohio App 313. 

23. Ark—State v Warner, 48 S W.2d 
246, 185 Ark 610. 

24. Mont—Clme v. Tait, 129 P 2d 
89, 113 Mont 475. 

Okl—Ingles v Hotze, 130 P 2d 302, 
191 Okl 378. 

Evidence held sufficient to show ille¬ 
gal arrest and imprisonment 
Ga.—Standard Surety & Casualty Co 
of N. Y v. Johnson, 41 S E 2d 576, 
74 Ga App 823—Hester v Shrou- 
der, 13 S.E 2d 875, 64 Ga App. 572 

25. La —Dufrene v, Rodrigue, App , 
38 So 2d 511. 

Evidence held sufficient 

(1) To support judgment denying 
recovery on sheriff's bond on ground 
that no more force than necessary 
was used. 

Ga—Hall v. National Sur Corp , 34 
S.E 2d 628, 72 Ga App. 644 
Tex—Locke v Bralley, CivApp, 50 
SW.2d 410. 

(2) To show no necessity for offi¬ 
cer to shoot m self-defense —Reyn¬ 
olds v. Griffith, 30 S E 2d 81, 126 W. 
Va 766 

(3) To establish that destruction 
of plaintiff's eye and other injuries 
were inflicted by officers during ar¬ 
rest of plaintiff, rather than as a re¬ 
sult of plaintiff falling on cement 
block while resisting arrest.—‘Du- 
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frene v. Rodrigue, La.App, 38 So 2d 

511. 

26. Ga —Maryland Casualty Co. v 
Salmon, 164 SE 80, 45 Ga App 173 

27. Ga—Maryland Cas Co v Smith, 
192 SE. 449, 56 Ga App. 154 

Wash—Faulkner v. Jackson, 48 P.2d 
608, 183 Wash 699. 

57 C J. p 1089 note 93. 

28. La.—Britt v Merritt, 53 So 2d 
121, 219 La. 333 

N.C—Davis v. Moore, 2 S E 2d 366, 
215 NC. 449. 

S.D — Island v. Helmer, 258 N.W. 
812, 63 S.D 362. 

29. Pa—Borlm v. Commonwealth, 1 
A 404, 110 Pa 454. 

57 C.J p 1089 note 94 

30. Cal.—Missouri State Life Ins 
Co. v. Gillette, 12 P 2d 955, 215 Cal 
709. 

Ga—Glens Falls Indemnity Co v. 
Dempsey, 23 S E 2d 493, 68 Ga App 
607—Wittern v. American Surety 
Co, 168 SE 74, 46 Ga App 467. 

Mo—State ex rel and to Use of 
Donelon v Deuser, 134 S W 2d 132, 
345 Mo. 628. 

57 C.J p 1089 note 95. 

31. Kan—Studebaker v. Johnson, 21 
P. 271, 41 Kan 326, 13 Am S R. 287 

57 C J. p 1089 note 97. 

Conclusiveness of return m action 
against officer alone see supra § 
161 

32. Ark—Hearn v. Ayres, 92 SW 
768, 77 Ark. 497. 

57 C J p 1089 note 98. 

33. Tex —Barton v Lary, Civ App , 
283 S.W. 920 

57 C J p 1089 note 99 

34. Mo—State v Stone, 85 S.W. 950, 
111 Mo App. 364. 

57 C.J. p 1089 note 2. 
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breaches, as well as to assess damages, and the 
jury should be so sworn. 35 With respect to the 
liability of the surety on an officer’s bond for the 
acts of the officer’s deputies, it is error, as per¬ 
mitting double recovery, for the court to permit 
the jury to charge all the injury caused by the 
joint entry of the deputies against each deputy, and 
to charge the total thereof against the officer and 
his surety 36 In an action for the loss of property 
seized under legal process, plaintiff may read the 
record of the case m which the writ was issued, 
including the writ itself without reading the re¬ 
turn of the officer 37 Where the court has ordered 
two or more actions against an officer and his sure¬ 
ties consolidated, and a creditor has submitted his 
claim to the jury, another creditor has not the right 
to offer evidence to lessen the amount of such 
claim; 38 but, when a motion is made to distribute 
the money, an issue may be made to try the ques¬ 
tion of fraud m any of the claims 39 It is not mis¬ 


conduct on the part of plaintiff's attorney for him 
to refer to the fact that the officer is secured by a 
surety bond. 40 

Questions of law and fact . Questions of fact 
arising on the trial of an action on the official bond 
of a sheriff or constable are properly left to the 
determination of the jury, 41 provided the evidence 
is sufficient to warrant such submission, 42 and, 
where a finding on an issue of fact is or must be 
in favor of plaintiff, the assessment of his damages, 
is a matter for the jury 43 Questions of law are 
for the court, 44 and, where the facts as to a particu¬ 
lar question are undisputed and only one reasonable 
conclusion can be drawn therefrom, the question 
becomes one of law for the court. 45 Accordingly, 
where there are no facts in evidence or admitted 
m an action on the official bond of a sheriff or con¬ 
stable which would justify a verdict against an 
officer or his sureties, 46 or the uncontradicted evi¬ 
dence shows as a matter of law that they are not 


35. Ark —Adams v. State, 6 Ark 
497 

36. Tex—Singer Sewing Mach Co 

v. Mendoza, Civ App, 62 SW 2d 

656, modified on other grounds 
Mendoza v. Singer Sewing Mach 
Co., 84 S W 2d 715, 125 Tex 639. 

37. Ark —State v Lawson, 8 Ark 
380, 47 AmD 728 

38. S C —State Treasurers v Bates, 
19 S C.L. 409. 

39. S C —State Treasurers v Bates, 
supra 

40. Wash —Biehn v Banmck, 7 P 2d 
567, 166 Wash 465 

Distinction where surety not party 

A distinction must be drawn be¬ 
tween actions in which the surety is 
a party and actions m which the 
surety or insurance companies are 
not directly involved and it is sought 
to show indirectly that such com¬ 
panies would stand the losses — 
Biehn v. Bannick, supra. 

41. Ala—Davis v Griffin, 150 So 
326, 227 Ala 390 

Ga—John Hancock Mut. Life Ins 
Co. v. Rowland, 173 S.E 417, 178 
Ga. 494 

Iowa—O’Neill v. Keeling, 288 N.W 
887, 227 Iowa 754, 127 ALR 1050. 
Mont —Cline v Tait, 129 P 2d 89, 
113 Mont 475 

Tex —Robinson v. Lovell, Civ.App., 
238 S.W 2d 294, errof refused no 
reversible error—-Clark v. West, 
Civ App, 126 SW.2d 569, reversed 
on other grounds Aetna Casualty & 
Surety Co. v Clark, 1‘50 S W 2d 78, 
136 Tex. 238 
57 C.Ju p 1039, no£e 7*, , 

Particular questions properly siub- 
Hifttfsdtfl.ftiry, , 

(1) Whether deputy / nje.de 

80 C J.S.—32 


disclosure of sufficient material facts 
to establish probable cause for issu¬ 
ing search warrant—Ladd v. Miles, 
17 P 2d 875, 171 Wash 44 

(2) Whether there was reasonable 
cause for arrest 

Idaho —Helgeson v. Powell, 34 P 2d 
957, 54 Idaho 667 

Wash—Biehn v. Bannick, 7 P.2d 567, 
166 Wash 465 

(3) Whether officer was negligent 
—Allen v Cavm, 66 P 2d 40, 179 Okl 
460—57 CJ. p 1090 note 7 [b] 

(4) Whether officer acted in self- 
defense. 

Ky—Melton’s Adm’x v Robinson, 
110 S W.2d 428, 270 Ky. 621 
Tex —Smith v Bryson, Civ App , 33 
SW.2d 268, error dismissed 

(5) Whether deputy’s act was done 
m line and scope of authority. 

Ala—National Surety Co. v Boone, 
151 So 447, 227 Ala 599 
Ga—Aldridge v. Wooten, 24 S E.2d 
700, 68 Ga.App. 887 

(6) Whether plaintiff suffered “lit¬ 
tle or no damage"' so as to be entitled 
to recover smart money under stat¬ 
ute defining measure of damages in 
actions on official bonds —Glens Falls 
Indemnity Co v Dempsey, 23 S E.2d 
497, 68 Ga.App. 612. 

42. Wash.—Hessler v. Moore, 61 P 
2d 1001, 188 Wash. 80. 

Evidence held sufficient for jury 

Ala—National Surety Co v. Boone, 
151 So. 447, 227 Ala 599—Davis v 
Griffin, 150 So. 326, 227 Ala. 390 
Ga—Hawkins v. National Surety 
- Corp., 11 S E 2d 250, 63 Ga.App 
367—Dunn v. U. S Fidelity & 
, Guafanty Co., 164 S.E 480, 45 Ga 
,Aj>P. 249 : . 

I Ky —Commonwealth, for ,Use and 

.49,7 


Benefit of Eversole v. West, 97 S 
W 2d 405, 265 Ky. 550 
Miss —Maryland Casualty Co v_ 
Eaves, 196 So 513, 188 Miss 872 
Mont—Cline v, Tait, 155 P2d 752, 
116 Mont 571—Clme v. Tait, 129 P. 
2d 89, 113 Mont. 475. 

Tenn —Marable v State ex rel 
Wackernie, 222 SW.2d 234, 32 

Tenn App 238 

Tex—Gregg v First State Bank of 
Bishop, Civ.App, 125 SW.2d 319, 
error dismissed, judgment correct 
Evidence held Insufficient for jury 
Wash —Hessler v Moore, 61 P 2d 
1001, 188 Wash 80 

43. -S C —State Treasurers v. Wig¬ 
gins, 12 S.CL. 568 

Only question for jury 

In action against sheriff and sure¬ 
ties on official bond for damages for 
failure of sheriff to execute writ of 
assistance as ordered, only Question 
presented for determination of jury 
was amount of damages which plain¬ 
tiff sustained—Pappe v. Law, 35 P, 
2d 941, 169 Okl. 15, 95 A L.R. 939. 

44. La —Gray v De Bretton, 188 So 
722, 192 La 62$ 

Question held for court 

It is for court to determine wheth¬ 
er act of deputy sheriff complained 
of constitutes misfeasance, malfea¬ 
sance, or nonfeasance, so as to op¬ 
erate as breaches of sheriff’s official 
bond—Gray v. De Bretton, supra 

45. Idaho.—Ibnce v. Pace, 296 P 189, 
50 Idaho 353. 

46. Ga.—Braselton v. Patrick, 65 S. 
E. 402, 133 Ga 167. 

Tex—McBeath v. Campbell, Com, 
App., 12 S.W,2d 118. 
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liable , 47 a peremptory instruction, a nonsuit, or the 
direction of a verdict m their favor is proper. 
Where, however, a breach of the bond is shown, 
plaintiff may not be nonsuited although the special 
damages alleged are not recoverable ; 48 and in a 
proper case plaintiff may be entitled to a peremptory 
instruction on the issue of the liability of the sure¬ 
ty on the officer's bond 49 

Instructions . As in other civil actions, it is in¬ 
cumbent on the court, in an action on the official 
bond of a sheriff or constable, to instruct the jury 
as to the law governing the case as presented by 
the pleadings and evidence , 50 and the questions 
which are presented for their determination . 51 An 
instruction which incorrectly states the law , 52 or 
submits questions of law to the jury , 53 or which is 
misleading , 54 inconsistent , 55 or inapplicable to the 
issues or evidence , 56 or which unduly emphasizes 
particular phases of the evidence , 57 or ignores part 
of the evidence , 58 should not be given; but, where 
an instruction is not erroneous when considered 
with the whole charge, no objection can be founded 
thereon . 59 There is no error m refusing an in¬ 
struction as to a matter covered by an instruc¬ 
tion already given . 60 In an action for the wrong¬ 
ful seizure of chattels, it is proper to submit the 
question as to the total value of all the property 


rather than the specific value of each item there¬ 
of . 61 

Verdict and findings . In accordance with gen¬ 
eral rules as to verdicts and findings, the jury’s 
findings on issues submitted to it must be consist¬ 
ent and not conflicting , 62 and, where a verdict is 
rendered m favor of an officer, verdict must also 
be given in favor of his sureties 63 A verdict, m 
an action on the official bond of a sheriff or con¬ 
stable, which states that the jury "find for the plain¬ 
tiff, that the condition of the bond is broken, and 
assess his damages at” a specified amount, is prop¬ 
er . 64 Where two or more actions against an offi¬ 
cer and his sureties have been consolidated, and 
the amount of the several claims exceeds the pen¬ 
alty of the bond, the jury should find such fact in 
a general verdict, and assess separately the claims of 
each creditor . 65 An omission to swear the jury to 
inquire into the truth of the breaches assigned is 
not cured by a verdict finding that the assignments 
are true, and a judgment on such verdict is unau¬ 
thorized . 66 

Reference. An action on the official bond of a 
sheriff or constable is within a statute providing 
for references m civil suits and actions , 67 but a 
statute authorizing a reference in a suit on the 
bond of a sheriff or other public officer has been 


47. Ala—Burge v. Scarbrough, 100 
So 653, 211 Ala. 377. 

57 C J p 1090 note 10. 

48. Ga.—Harris v. Black, 85 S E 
742, 143 Ga 497. 

49. Miss.—Las ter v. Chaney, 177 So 
524, 180 Miss. 110 

50. Ala—Thorn v. Kemp, 13 So. 749, 
98 Ala. 417. 

57 C.J* p 1090 note 16 

51. Miss —Laster v Chaney, 177 So 
524, 180 Miss 110 

57 C.J. p 1091 note 17 

52. Ala —National Surety Co. v 
Boone, 151 So. 447, 227 Ala 599 

W.Va—State ex rel. Ratliff v. Bay, 
198 SE 609, 120 WVa 412. 

57 C J. p 1091 note 18. 

Instructions held proper or not er¬ 
roneous 

Ga—Hall v. National Surety Corp., 
34 S E 2d 628, 72 GaApp. 644'— ■ 
American Surety Co v Smith, 191 
SE 137, 55 GaApp. 633. 

Mo.—State ex rel and to Use of 
Bonelon v Deuser, 134 SW2d 132, 
345 Mo 628 

Pa.—Commonwealth, to Use of Bly- 
stone v. Davis, 186 A 382, 122 Pa 
Super. 280. 

53. Ky —Commonwealth v. Reed, 
271 SW 674, 208 Ky. 587. 

57 C J. p 1091 note 19 

54. Ala—Burge v. Forbes, 120 So 


577, 23 AlaApp. 67, certiorari de- 

| nied 121 So 915, 219 Ala 700. 

Instructions held not misleading 

Ga —Hall v. National Surety Corp., 
34 S E 2d 628, 72 GaApp 644— 
American Surety Co v Smith, 191 
SE 137, 55 GaApp 633. 

55. Mo.—State ex rel. and to Use 
of Donelon v. Deuser, 134 SW.2d 

! 132, 345 Mo 628. 

i 

Instructions held not inconsistent 

Mo —State ex rel. and to Use of Don¬ 
elon v. Deuser, supra. 

56. U S —State of Missouri ex rel., 
and to Use of Ward v. Fidelity & 
Deposit Co. of Md , C A Mo , 179 F. 
2d 327. 

Ala—Turner v. Townes, 141 So. 239, 
224 Ala. 562. 

Ky—Commonwealth, for Use and 
Benefit of Eversole v. West, 87 S 
W.2d 385, 261 Ky. 204. 

Mo.—State ex rel Wolf v. Fumph- 
rey, App, 104 SW.2d 396. 

57 C J. p 1091 note 21. 

Instructions held proper 

Ga—Hall v. National Surety Corp, 
34 S E 2d 628, 72 GaApp. 644— 
American Surety Co, v. Smallon, 
194 SE. 35, 56 GaApp. 746 

SD—Island v. Helmer, 258 N.W. 812, 
63 S.D. 362. 

Tenn.—Marable v State ex rel. 
Wackernie, 222 S.W.2d 234, 32 

Tenn App. 238 


Wash—Biehn v Banmck, 7 P.2d 567, 
166 Wash 465. 

57. Ala—Union Indemnity Co. v. 
Webster, 118 So 794, 218 Ala 468. 

58. U S —Missouri v Hencken, Mo , 
174 F 624, 98 CCA. 378 

59. Ala —Union Indemnity Co v. 
Webster, 118 So 794, 218 Ala 468. 

60. Ga—Hall v. National Surety 
Corp, 34 S E 2d 628, 72 Ga App 
644. 

Okl—Hodgson v. Hatfield, 240 P. 69, 
112 Okl. 134. 

61. Tex.—Cole v. Crawford, 5 S.W 
646, 69 Tex 124. 

62. Tex —Claffin v. Drane, Civ.App , 
131 S.W 2d 672. 

Findings held not conflicting 

Tex—Claffin v. Drane, Civ.App., 131 
SW.2d 672. 

63. Tex—McBeath v. Campbell, 
Com App., 12 S W 2d 118 

Liability of sureties as dependent on 
that of officer see supra § 183 

64. Wis—Bartlett v. Hunt, 17 Wis 
214. 

65. SC —State Treasurers v Bates, 
19 S C.L. 409. 

66. Ark.—-Adams v. State, 6 Ark 
497. 

67. Pa,—Gordon v. Commonwealth, 
10 Watts 443. 
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held not to apply to a suit by a sheriff on the bond 
of his deputy. 68 

New trial. The failure of plaintiff, in an action 
on the official bond of a sheriff or constable, to in¬ 
troduce m evidence the bond on which the action is 
based is ground for a new trial, where there has 
been a verdict for plaintiff notwithstanding such 
omission 69 

§ 206. -Judgment and Subsequent Pro¬ 

ceedings 

Rules governing judgments in civil actions generally 
are applicable in actions on the official bond of a sher¬ 
iff or constable. 

Rules governing judgments in civil actions gen¬ 
erally are applicable in actions on the official bond 
of a sheriff or constable. 70 In an action against a 
sheriff or constable and the sureties on his official 
bond, plaintiff may dismiss as to the sureties and 
take judgment against the officer alone, 71 or judg¬ 
ment may be entered against the officer alone where 
it appears that he is liable for the default but his 
sureties are not, 72 and, where the petition or 
complaint does not state a cause of action as against 
the sureties, it is error to render judgment against 
them 73 or a joint judgment against them and the 
officer. 74 Where the sureties are severally liable 
on the bond for distinct sums, the judgment should 
be against each for or up to the amount for which 
he has bound himself, 76 and a joint judgment 
against all of them is improper. 76 Where a judg¬ 
ment is given against the surety for the amount of 
the bond and against the officer for a greater 
amount than the bond, the judgment should state 
that the judgment on the bond is a part of, and 
not in addition to, the other award. 77 

Where only a single action may be brought on 


the bond, 78 or where the statute so provides, 79 judg¬ 
ment should be entered for the full amount of the 
penalty, which judgment is for the benefit not only 
of the person for whose benefit the action is in¬ 
stituted, but of all others who are or may become 
interested m the enforcement of the bond. 80 On the 
other hand, where separate and successive actions, 
on an officer's bond are maintainable by persons 
injured by a breach of its condition, it has been 
held that a judgment for plaintiff should be for the 
amount of the damage sustained by him, and not 
for the penalty of the bond; 81 but there is some 
authority to the contrary. 82 

Time of taking effect of judgment. A judgment 
on an officer’s bond ordinarily takes precedence only 
from the date of its entry, 83 but it has been held 
that, where the giving or filing of the bond creates 
a lien, a judgment relates back to the date thereof, 84 

Judgment in amercement proceedings. Under a 
statute so providing, the surety on the bond of a 
sheriff or constable may be made a party to the 
judgment rendered against the officer m amerce¬ 
ment proceedings. 85 Such a statute has been held 
to apply to the state bonding fund when it is the 
surety. 86 

Assessment of damages . Where judgment is ren¬ 
dered in favor of plaintiff in an action on the offi¬ 
cial bond of a sheriff or constable, and a writ of 
inquiry is awarded, the quantum of the damages 
caused by the breach is the only subject of inquiry 
at the execution of the writ. 87 After judgment 
by default on an officer’s bond, it is not necessary 
to assign breaches on the record before an assess¬ 
ment of damages may be had under the judgment. 88 
A notice of motion for leave to assess damages may 
be given by any attorney selected by the parties in- 


68. N.C.—Willis v 
62 

Melvin, 

53 

NC. 

69. Ind —Bowers 
60 

v. State, 

69 

Ind. 

70. Tex.—Dodd v. 
618, 82 Tex 429 

Gaines, 

18 

S W. 


Con.forin.anoe to verdict 

A judgment entered after a trial 
by jury must conform to the ver¬ 
dict—Dodd v. Games, supra—57 C. 
J p 1091 note 44. 

71. Tex.—Dewitt v Oppenheimer, 51 
Tex. 103. 

72. Kan.—Studebaker v. Johnson, 21 
P. 271, 41 Kan. 326, 13 Am S R 287 

73. Ky.—Ridgway v. Moody, 16 S. 
W. 526, 91 Ky. 581, }3 Ky.L 478. 

74. ' CaL—flPtelbnicher *v. Stmgley, 76 
P. 504, 142 CaL 63(L ' 


75. La—New Orleans v. Waggaman, 
31 La Ann 299 

76. S C —Treasurers v. Munday, 21 
SCL 167 

77. Wash—Maciejczak v. Bartell, 
60 P 2d 31, 187 Wash. 113 

78. N C —Branch v. Elliott, 14 N.C, 
86 

Single or successive actions on bond 
see supra §' 196. 

79. Colo—Taylor v Blyth, 47 P 662, 
9 Colo App. .81 

57 C X p 1060 note 82, p 1092 note 48. 

80. Colo—Taylor v. Blyth, supra. 

81. Pa—McMicken v. Common¬ 
wealth, 58 Pa. 213 

57 C.J. p 1092 note 46. 

82. Mo.—State v. Horn, 7 S:W. 116, 
,94 Mo. 162 

57 C.X p 1092 note 47. 
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83. Pa—In re Morris, 4 Pa 1$2 

84. Pa —In re Moms, supra. 

Lien arising from bond see supra § 

178 

85. ND—Farmers’ State Bank of 
Van Hook v Crandell, 236 NW 
264, 60 ND. 619. 

Amercement proceedings generally 
see supra § 176. 

Liability of surety for fine or pen¬ 
alty generally see supra § 181. 

86. N D —Farmers' State Bank of- 
Van Hook v. Qrapdell, supra. 

87. Ind—Clark v. State, 7 Blackf. 
570 

Proceedings for assessment of dam¬ 
ages m civil actions generally see. 
Damages §§ 163-195. 

88. N.J.—State v. Hamilton, 10 NJ. 
Law 190. 
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terested in obtaining the assessment, 89 and such no¬ 
tice is properly served on the officer and his sure¬ 
ties, and need not be served on the attorney who ap¬ 
peared for defendants in the action on the bond 90 
On an application to assess damages after a judg¬ 
ment, the officer will not be allowed to set off a 
claim for fees on an execution in a different case 
which had been placed in his hands in favor of ap¬ 
plicant. 91 Where damages are claimed m behalf 
of a person other than the original prosecutor, 
on a special notice before the issuance of the writ 
of inquiry for the assessment, such damages may 
be assessed by the same jury. 92 In an action on a 
hond for the damages resulting from two acts of 
misconduct by the officer, judgment for the full 
amount of the bond is proper, although the surety 
is not liable for one of the acts, where damages re¬ 
sulting from the other act are as great as the 
amount of the bond. 93 

Execution . Where it is held that judgment must 
be entered for the full penalty of the bond, exe¬ 
cution issues, not for the amount of the judgment, 
hut for the amount of the damages to which the com¬ 
plaining party shows himself to be entitled, 94 and 
for other official defaults of the officer the per¬ 
sons injured may in proper proceedings procure ex¬ 
ecutions on the same judgment for the respective 
amounts due them, until the judgment is exhaust¬ 
ed. 96 A statute providing that the property of sure¬ 
ties on the official bond of a sheriff or constable 
shall not be levied on to satisfy a judgment on the 
Ibond until execution against the officer shall prove 
unavailing has been held not to apply where there is 
■no judgment against the officer. 96 Where plaintiff 
■obtains a judgment in an action on the bond of a 


sheriff or constable, he may have an execution is¬ 
sued without previous notice to the officer or the 
sureties, 97 but another person who has also ob¬ 
tained a judgment against the officer is not entitled 
to have the amount thereof levied on the execution 
to be issued on the judgment recovered on the bond 
without proper notice. 98 

§ 207. - Damages 

As a general rule, except as otherwise provided by 
statute, plaintiff in an action on the official bond of a 
sheriff or constable is entitled to recover only such sum 
as will indemnify him for injury sustained by reason of 
the breach of the condition of the bond. 

As a general rule, except as otherwise provided 
by statute, plaintiff m an action on the official bond 
of a sheriff or constable is entitled to recover such 
sum, and such sum only, as will indemnify him for 
the injury he has sustained by reason of the breach 
of the condition of the bond, 99 provided such sum 
does not exceed the amount for which the sureties 
are liable under the terms of the bond 1 Damages 
cannot be allowed for a loss which was not proxi- 
mately caused by the misconduct or default on which 
the action is based, 2 or for a mere speculative loss 3 
Damages for mental pam and suffering are in large 
measure discretionary within reasonable bounds. 4 
The owner of property wrongfully seized by the offi¬ 
cer is entitled to recover the market value of such 
property, 5 and he is entitled to damages up to the 
time of trial where the extent of damages cannot 
be determined at the time of seizure. 6 

In an action for wrongfully attaching certain enu¬ 
merated goods and others not enumerated, the goods 
not enumerated are not to be taken into considera- 


89. N J.—State v. Hamilton, supra 
57 C J. p 1092 note 57. 

-90. N J.—State v. Hamilton, supra 

91- NJ.-State v. Welsted, 11 N.J. 
La w 397. 

-92. N.J—Jersey City v. Chase, 30 
N.J.Law 233. 

93. Tex.—Modesett v. Emmons, Civ. 
App., 286 S.W 276, reversed on 
other grounds. Com App, 292 S.W. 
855. 

-94. Ohio—Smith v. Licking County, 
2 Ohio 312. 

.57 C J. p 1060 note 84, p 1092 note 66. 

95. Colo—Taylor v. Blyth, 47 {P. 
662, 9 Colo.App. 81. 

J57 € J. p 1060 note 85. 

96. Ill.—Babka v. People, 73 Xll.App. 
246. 

J37. N.Y—People v. Matthewson, 20 
Johns 300, distinguished from Peo¬ 
ple v. Birdsall, 20 Johns* 297. j 


98. NY—Lewis v. Ball, 6 Cow. 583 
—People v. Birdsall, 20 Johns 297 

99. Ala.—Walker v Graham, 172 So 
655, 233 Ala. 539. 

Han—Corpus Juris cited in Farmer 
v. Rutherford, 15 >P.2d 474, 478, 136 
Kan. 298. 

Miss —Maryland Casualty Co. v. 

Eaves, 196 So 513, 188 Miss. 872. 

57 C J. p 1093 note 72 

; Delay in executing writ 

Sheriff and sureties on his official 
bond become liable for all damages 
sustained by reason of unreasonable 
delay of sheriff in executing writ 
of assistance to place purchaser at 
foreclosure sale m possession.—Pap- 
pe v. Law, 35 P.2d 941, 169 Okl. 15, 
95 A.L.R 939. 

Award held excessive 

Ala—American Surety Co. of New 
York v. O’Hara, 169 So. 229, 232 
Ala. 616. 


Award held not excessive 
Ga.—Hester v. Shrouder, 13 S E 2d 
875, 64 Ga.App 572. 
l- Miss—Maryland Casualty Co. v. 
Eaves, 196 So. 513, 188 Miss. 872 

2. Mo —State v. Springer, 45 Mo. 
App 252. 

57 C.J. p 1093 note 74. 

3. Tex—Reynolds v. Weinman, Civ. 
App, 25 SW. 33. 

57 C.J p 1093 note 75. 

Supposed profits on unplanted crops 
Miss.—Gilbert v. Crosby, 135 So 201, 
160 Miss. 711, motion overruled 142 
So. 507. 

4m Ala —American Surety Co. of 
New York v. O'Hara, 169 So. 229. 
232 Ala. 616. 

5m Miss.—Gilbert v. Crosby, 135 So 
201, 160 Miss. 711, motion overruled 
142 So. 507. 

6- Or.—Industrial Chrome Plating 
Co. v North, 153 P.2d 335.‘ 3 75 
Or. 351, 156 A.L.R. 250 ‘ i 
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lion in assessing the damages , 7 and under a claim 
of special damages for loss of the possession and 
use of property, it is error to allow the jury to as¬ 
sess damages according to the value of the property 
as though the claim were for the loss thereof . 8 In 
■an action by plaintiff m a judgment against the sure¬ 
ties of an officer to recover the moneys collected on 
an execution, the fees of the officer are not recov¬ 
erable , 9 except where they have previously been 
advanced by plaintiff 10 It has been held that, 
■where a bond is erroneously made to a municipal 
treasurer instead of to the municipality, it is to be 
treated as held in trust for the latter, so that the 
damages in an action thereon are measured by the 
interests of the municipality and not by those of 
the treasurer . 11 In an action on an officers bond 
for the joint misconduct of two deputies, the allow¬ 
ance of damages for the entire injury caused as 
to each deputy is improper as allowing a double 
recovery . 12 In an action by a sheriff or constable 
on the bond of his deputy the damages to be re¬ 
-covered include the amount of a liability incurred 
by the officer before bringing the action, although 
"he did not in fact make payment thereof until after¬ 
ward . 13 

Release of property without sufficient bond. An 
attachment creditor, damaged by a sheriff’s release 
of the attached property without a proper or suffi¬ 
cient replevy or forthcoming bond, may recover as 
damages, on the sheriff’s bond, the amount of his 
debt and costs where the value of the released 
property is greater than such amount , 14 or the value 
-of the property released where such value is less 
than the amount of the debt and costs 15 

Mitigation of damages . In an action on the offi¬ 


cial bond of a sheriff or constable it may be shown, 
in mitigation of damages, that plaintiff has suffered 
little or nothing by the officer’s default or breach 
of duty , 16 and m an action by the purchaser of 
property wrongfully sold by an officer the amount 
of an unsatisfied lien against such property should 
be credited on the value thereof . 17 Where the ac¬ 
tion is based on unreasonable delay m bringing 
plaintiff before the magistrate after his arrest, the 
fact that plaintiff was convicted of the crime for 
which he was arrested can be considered in mitiga¬ 
tion of damages . 18 Where there has been a breach 
of duty with respect to the same matter in succes¬ 
sive years for which the officer has given different 
bonds, the fact that the injured party might recover 
on the bond for the second year cannot mitigate 
the damages in an action on the bond for the first 
year , 19 and in an action for neglect to execute a 
capias ad satisfaciendum, the fact that the debtor 
against whom plaintiff held a claim might, even 
after being imprisoned, have paid other bona fide 
debts, to plaintiff’s disappointment, cannot be con¬ 
sidered on the question of damages . 20 

Nominal damages. An award of nominal damage 
es, and no more, is proper, in an action on the offi¬ 
cial bond of a sheriff or constable, where it appears 
that, although the officer has been guilty of an offi¬ 
cial misfeasance or default, plaintiff has suffered 
no real injury therefrom , 21 or where actual injury 
is not averred and proved . 22 The recovery cannot 
be limited to nominal damages, how r ever, where the 
action is for a failure to arrest a debtor whose ar¬ 
rest might have resulted m payment of the debt , 23 
or for the escape of a debtor imprisoned under a 
statute providing for imprisonment as a coercive 


*7, Mass.—Lowell v. Parker, 10 Mete 
309, 43 AmD 436 
Ala—Pruett v. Williams, 47 So 
318, 156 Ala 346. 

*S. Pa—Commonweal til v McCoy, 8 
Watts 153, 34 Am D 445. 

10. Pa.—Commonwealth v McCoy, 
supra. 

11. Mass—Farr v. Rouillard, 52 N 
E. 443, 172 Mass 303. 

a2. Tex—Singer Sewing Mach. Co 
v. Mendoza, CivApp., 62 S.W.2d 
656, modified on other grounds 
Mendoza v Singer Sewing Mach 
Co, 84 S.W.2d 715, 125 Tex. 639 

13. Me.—Smith v. Berry, 37 Me. 298. 

14. Ala rr-Campbell v. Tucker, 154 
So. 821, 23 AJka.App. 100, certiorari 
denied 154 So. 825, 228 Alaj 658 . 

"Tex.—Fidelity Deposit Co. ■ of 
Maryland v„, First Nat. Bank; Civ 
App., 88 S W 2d /605, * error refused. 

^Property value fixed hy sheriff 1 1 
, Sheriff -who, In Releasing attached; 


property, took common-law replevy 
bond instead of required statutory 
bond, and approved bond taken after 
fixing value of property m excess of 
judgment and costs m attachment 
suit, pnma facie admitted value of 
property so fixed, entitling plaintiff 
in action on sheriff's bond to amount 
of judgment and costs—Campbell v. 
Tucker, 154 So 825, 228 Ala. 658 

15. Ala.—Campbell v. Tucker, 154 
So. 821, 23 Ala»App. 100, certio¬ 
rari denied 154 So. 825, 228 Ala 
658. 

Insolvent sureties on replevy bond 
Where sheriff in exercise of ordi- 
hary care could have ascertained that 
sureties on replevy bond were insol¬ 
vent, attachment creditor could re¬ 
cover from sheriff value of property 
released under such bond, where val¬ 
ue of property was less than debt, 
since reviewing court could not as¬ 
sume that sufficient bond would have 
been filed had sheriff not, accepted 


bond signed by insolvent sureties — 
Fidelity & Deposit Co. of Maryland 
v First Nat. Bank, Tex.Civ.App., 88 
S W.2d 605, error refused. 

16. Md.—State v. Tabler, 41 Md. 236. 
57 CJ.p 1093 note 82 

17. Tex—Barton r. Lary, ’Civ.App., 
283 SW. 920. 

18. Mont.—Cline v. Tait, 155 iP.2d 
752, 116 Mont 571 

19. N C —Hubbard v. Wall, 31 N.C. 

20 . 

Liabilities as between sureties on 
successive bonds see supra § 178. 

20. NC —Sherrill v. Shuford, 32 N. 
C. 200. 

21. Mo.—State v. Miles, 129 S.W. 
731, 149 Mo App. 638. 

57 C J. p 1094 note 86. 

22. ’ Ala —Higdon v Fields, 60 So 
594, 6 Ala App 281 

23. N.C—Murphy v. Troutman, 50 
N.C. 379 

57 C.J. p 1094 note 88. 
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remedy to compel payment of the debt . 24 

Exemplary and penal damages. In accordance 
with, the general rules relating to the recovery of 
exemplary or punitive damages or smart money 
against sureties, as applied m actions on official 
bonds, such damages are not recoverable against 
the sureties on the official bond of a sheriff or con¬ 
stable 25 except where authorized by statute 26 
Where a statute makes an officer's sureties liable 
for a penalty, to be recovered in summary proceed¬ 
ings, such penalty cannot be recovered m a com¬ 
mon-law action on the bond , 27 but, where a statute 
provides for the addition to the amount of plain¬ 
tiff’s injury of a specified percentage thereof as 
statutory damages, such percentage is properly in¬ 
cluded m the judgment . 28 

Expenses; attorney's fees. Under or apart from 
statutes so providing, the successful plaintiff m an 
action on the bond of a sheriff or constable has been 


held entitled to recover, in addition to court costs, 
the reasonable expenses of the suit , 29 which may 
include attorney’s fees ; 30 and reasonable expenses, 
including counsel fees, have been allowed m an 
action by a sheriff on the bond of his deputy . 31 
However, it has been held that attorney’s fees can¬ 
not be recovered m addition to the face amount 
of the bond 32 

Interest. Although there is some authority to the 
contrary , 33 it appears to be settled law that, m an 
action on the official bond of a sheriff or constable, 
interest may be allowed on the amount for which 
the officer’s wrongful act has rendered defendants 
liable . 34 The allowance of interest has been held 
to be within the discretion of the jury, so that it 
is error to instruct that it must be allowed . 35 

§ 208. - Review 

Rules relating to appeals and the review of civif 


24. Ill.—Gruer v. People, 60 Ill App. 
123. 

25. Ala —American Surety Co of 
New York v. O’Hara, 169 So 229, 
232 Ala. 616—Holland v Fidelity & 
Deposit Co of Maryland, 145 So. 
131, 225 Ala 669 

Ark—Arnold v. State ex rel. Burton, 
245 S W 2d 818. 

Kan.—Corpus Juris cited in Farmer 
v Rutherford, 15 P 2d 474, 478, 136 
Kan. 298 

Miss —Maryland Casualty Co v. 

Eaves, 196 So. 513, 188 Miss 872 
57CJ p 1094 note 92 
Recovery of punitive damages zn ac¬ 
tions on official bonds in general 
see Officers § 177 b (2). 

26. Ga.—Copeland v Dunehoo, 138 
SE 267, 36 Ga.App. 817. 

mack of good faith 

Under a statute providing that in 
all cases when little or no damage 
is actually sustained, and the offi¬ 
cer has not acted m good faith, 
smart money, which shall not he op¬ 
pressive or excessive under the cir¬ 
cumstances, may be awarded, m suit 
on arresting officers’ bond for 
“smart” money based on misconduct 
in shooting at occupant of automo¬ 
bile, it was not essential to estab¬ 
lishment of fact that officers did not 
act m good faith, that their acts in 
inflicting injuries weie wanton and 
malicious, and were performed reck¬ 
lessly in a spirit of mischief toward 
occupant, and with criminal indiffer¬ 
ence to occupant’s rights—-American 
Surety Co v Smallon, 194 SE. 35, 
56 Ga App 746 
Misconduct of deputy 

(1) “Officer,” within statute estab¬ 
lishing measure of damages recover¬ 
able m actions on official bonds for 


misconduct of officer and authorizing 
recovery of smart money, was held 
to include not only sheriff but his 
deputies —American Surety Co. v. 
Smallon, supra. 

(2) “Smart” money can be recover¬ 
ed on sheriff's bond for misconduct 
of deputy sheriff—American Surety 
Co. v Smith, 191 SE. 137, 55 Ga App. 
633—American Surety Co v. Smallon, 
supra. 

Awards held net excessive 

(1) In action on sheriff’s official 
bond for misconduct in searching 
plaintiff’s home without a search 
warrant and while engaged in such 
unlawful search beating plaintiff re¬ 
sulting m pain and loss of a week’s 
work, an award of $450 smart money 
was not excessive—Glens Falls In¬ 
demnity Co v Dempsey, 23 S E 2d 
497, 68 Ga App. 612 

(2) In action on official bond for 
misconduct of sheriff and his deputy 
in searching the home of plaintiff 
and her husband without search war¬ 
rant or their consent and while en¬ 
gaged in such unlawful search beat¬ 
ing plaintiff’s husband without cause 
resulting in some physical injury to 
plaintiff who fainted while attempt¬ 
ing to assist husband, award of $500 
smart money was not excessive — 

; Glens Falls Indemnity Co v Demp¬ 
sey, supra. 

(3) ?500 to plaintiff suing on ar¬ 
resting officers' bond for “smart” 
money based on officers’ misconduct 
in shooting at plaintiff while nding 
m an automobile was not excessive, 
or the result of prejudice or bias — 
American Surety Co v Smallon, 194 
S E. 35, 56 Ga App. 746. 

27. Ala—Marcum v. Burgess, 67 
Ala. 556 

57 CJ. p 1094 note 95. 
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Liability of sureties for fine or pen¬ 
alty see supra § 181. 

28. Tex —Hughes v. Willis, Civ. 
App, 191 SW. 584. 

29. Ga—Glens Falls Indemnity Ccr 
v. Dempsey, 23 SE2d 497, 68 Ga. 
App 612—Glens Falls Indemnity 
Co v. Dempsey, 23 S E 2d 493, 6& 
Ga.App 607. 

57 C.J p 1093 note 71 [a} (1). 

30. Ga—Glens Falls Indemnity Co-, 
v. Dempsey, 23 S.E.2d 497, 68 Gai- 
App. 612. 

57 CJ. p 1093 note 71 [a} (2). 
Contractual provision 

Counsel fees other than statutory 
costs may be allowed where contract 
provides for their payment —Guay v 
Brotherhood Bldg Ass'n, 177 A. 409, 
87 NH. 216, 97 A L.R 1053 
Allowance of attorney’s fees held not 
excessive 

Ga —Glens Falls Indemnity Co. v. 
Dempsey, 23 SE2d 497, 68 Ga App 
612—Glens Falls Indemnity Co v. 
Dempsey, 23 SE.2d 493, 68 Ga.App. 
607. 

31. N H.—Hoitt v. Holcomb, 32 N H. 
185. 

32. Ga.—Hall v. National Surety 
Corp, 34 S E 2d 628, 72 Ga App 
644 

33. Va —Gibson v. Governor, 11 
Leigh 600, 38 Va 600 

34. Ga—Morrison v Slaton, 96 S E 
422, 148 Ga 294, answers to cer¬ 
tified questions conformed to 96 S. 
E. 706, 22 Ga.App 602 

57 C J. p 1094 note 99 
Limitation of sureties* liability to 
penal amount of bond as affecting 
liability for interest see supra § 
181. 

35. Ark—Crow V. State, 23 Ark. 684 
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actions generally have been applied to actions on the 
•official bond of a sheriff or constable. 

Rules relating to appeals and the review of civil 
actions generally have been applied to actions on 
the official bond of a sheriff or constable 36 In an 
action on a bond, the execution and delivery of 
which are denied by the sureties, the refusal of the 
court to permit a full cross-examination of plain¬ 
tiff’s witnesses relative to the issue under the plead¬ 
ings is sufficient ground, when assigned for error, 
to present for review the sufficiency of defects on 
the face of the bond to charge the obligee with no¬ 


tice of the officer’s want of authority to deliver it 
on behalf of the sureties. 37 On an appeal from 
an order dismissing a petition to forfeit the officer’s 
bond, the terms of the bond need not be set out, 
since all statutory requirements will be considered 
as included and nonstatutory provisions read out. 33 
Where the reviewing court regards the award of 
damages as excessive, it may grant an affirmance 
conditioned on plaintiff’s remittitur of the amount 
deemed excessive, and provide for reversal rf such 
remission is not made. 33 


X. ORIMESrAL RESPONSIBILITY 


§ 209. Offenses 

A sheriff or constable is liable to the same extent as 
any other person for the commission of any act con¬ 
stituting a crime under the general law, and he is also 
subject to criminal prosecution for any official defaults or 
misfeasances which are made offenses by statute. 

A sheriff or constable is liable to the same extent 
as any other person for the commission of any act 
•constituting a crime under the general law. 40 It 
has been held that in the absence of statute it is not 
an indictable offense for a constable to fail or neg¬ 
lect to return a warrant issued by a justice. 41 

In addition to his ordinary civil liabilities, as 
discussed supra §§ 52-127, and to his liability to a 
•civil penalty or amercement, as considered supra §§ 


173-176, a sheriff or constable is also subject to 
criminal prosecution for any official defaults or 
misfeasances which are by statute made offenses or 
for which punishment as for crime is prescribed, 42 
including, under particular statutes, a refusal to 
execute a warrant delivered to him to be executed, 43 
forcibly entering a dwelling house to serve civil 
process, 44 levying on exempt property, 45 refusing, 
on demand, to lay off a debtor’s personal property 
exemption out of property levied on, 46 selling ex¬ 
empt property under execution, 47 bidding at his own 
sale 48 or becoming the purchaser thereat, 49 refus¬ 
ing to sell property because there is but one bidder 
at the sale, 50 wantonly sacrificing property taken 
and sold under execution, 51 failing to pay over 
money collected by him 52 or failing to deliver prop- 


36. Cal—Elliott v Haskins, 67 P.2d 
698, 20 Cal.App.2d 591. 

UTecessIty of reference to record 
In action for false imprisonment 
against sheriff and bondsmen, conten¬ 
tion that warrant was illegal because 
it lacked indorsement for execution 
in county where plaintiff was arrest¬ 
ed would not be considered where 
plaintiff did not cite evidence in rec¬ 
ord that anyone executed the war¬ 
rant in that county, since it was not 
court's duty on appeal to search for 
such evidence —Elliott v. Haskins, 
supra. 

Parties to bill of exceptions 

In action against surety on deputy 
sheriff's bond, where surety vouched 
deputy sheriff into court and surety 
alone moved for new trial, deputy 
sheriff was not necessary party to 
surety's bill of exceptions —Mary¬ 
land Casualty Co. v. Salmon, 164 S 
E 80, 45 GaApp 173. 

37- Or—Baker County v. Hunting- 
ton, 79 P 187, 46 Or. 275. 

38- Iowa—State ex rel. Switzer v. 
Overturff, 33 NW 2d 405, 239 Iowa 

( 1039, 4 A.L R 2d 1343 

&' m Ala.—American Surety Co. of 


New York v O’Hara, 169 So. 229, 
232 Ala. 616. 

40. Ga —I>uckett v. State, 21 S E. 
73, 93 Ga 415. 

Cnmmal responsibility of* 

Public officers in general see Offi¬ 
cers §§ 133, 134. 

Sheriff as jailer see Prisons § 15 

41. Tenn.—State v. White, 5 Sneed 
620 

Criminal responsibility of officers at 
common law generally see Officers 
§ 133 b. 

42. Misfeasance or malfeasance in 
office 

Ky—Castle v. Commonwealth, 24 S. 
W 2d 298, 232 Ky. 561. 

Willful neglect in discharge of offi¬ 
cial duties 

Ky —Castle v. Commonwealth, su¬ 
pra. 

Wis.—Liskowitz v. State, 282 N.W 
103, 229 Wis 636. 

43. Ga.—Newkirk v. State, 196 S E 
911, 57 Ga App. 803. 

57 C.J. p 1095 note 17 

44. NC.—State v. Armfield, 9 N.C 
246, 11 Am D 762. 

57 O.J, p 1095 note 18. 
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45. Tex.—Pippin v State, 36 Tex 
696 

46. NC—State v. Carr, 71 N C. 106. 

47. Tex.—Pippin v. State, 36 Tex 
696 

57 C.J. p 1095 note 21. 

48. Tenn —Chambers v. State, 3 
Humphr. 237 

57 C.J p 1095 note 22 

49. Ind—State v Williams, 4 Ind. 
393 

50. N C —State v. Johnston, 2 N.C 
293—State v. Joyce, 2 N.C. 43. 

51. 17 S —U S. v Bill, DC., 24 F. 
CasNo.14,593, 2 Cranch C C. 202. 

57 CJ. p 1096 note 25. 

52. Ark—Mahar v. State, 28 Ark 
207 

Ind—State v. Longley, 10 Ind 482 
Failure to pay over to proper person 
I Sheriff who delivered collected tax- 
! es to county treasurer instead of per¬ 
son entitled thereto was merely 
guilty of a misdemeanor, under Re- 
visal, 1905, § 3576, and not of a fel¬ 
ony, under § 3408, denouncing as a 
felony failure to turn over to person 
entitled thereto "all such moneys, 
funds," etc., latter statute referring 
1 to money held m trust for any per- 
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erty seized to the proper person, 53 failing or neg¬ 
lecting to return process delivered to him 54 or mak¬ 
ing a false return thereof, 55 neglecting his duty in 
the prevention of a public offense of which he had 
notice, 56 failing to fingerprint persons arrested on 
indictable offenses, 57 allowing the escape of a pris¬ 
oner, 58 acting as constable without giving bond, 59 
or failing to render a sworn statement of moneys 
collected for the county 60 

A levy of process on property exempt from sei¬ 
zure or sale may render the officer criminally liable 
under a statute providing for the punishment of 
unjust or oppressive conduct in his official capaci¬ 
ty; 61 but such a statute is not violated by a levy 
on property of value not unreasonably in excess 
of the amount of the demand, 62 or by a levy on 
property belonging to and in the possession of a 
stranger to the writ, where the officer acts m good 
faith under a bond of indemnity. 63 A sheriff or 
constable is within a statute providing that every 
officer who fails or refuses to perform any duty 
imposed on him by law shall be guilty of a misde¬ 
meanor, 64 and a deputy has also been held to be 
within such a statute; 65 but a deputy is not subject 


to prosecution for an act or default under a statute 
making his principal •criminally liable therefor. 66 

Liability for act or omission of deputy . A sheriff 
or constable is not criminally responsible for a de¬ 
fault or a misfeasance of his deputy, 67 except where 
it is done by the deputy in the officer’s name and as> 
his act, 68 and, on the other hand, a sheriff or con¬ 
stable cannot escape criminal liability for an act 
or omission on the ground of a default of his deputy 
m connection therewith. 69 

•§ 210. Prosecution and Punishment 

The general rules governing criminal prosecutions: 
ordinarily are applicable in criminal prosecutions against, 
a sheriff or constable. 

The general rules governing criminal prosecu¬ 
tions ordinarily are applicable in criminal prose¬ 
cutions against a sheriff or constable, 70 including 
the general rules regulating indictments and infor¬ 
mations. 71 Accordingly, the indictment, m a crim¬ 
inal proceeding against a sheriff or constable, must 
fully and certainly describe and identify the of¬ 
fense and allege the essential elements thereof 72 ‘ 
Each count m the indictment must be sufficient in 


son or corporation, m view of pre¬ 
ceding- provision thereof relating to 
embezzlement of such trust funds — 
State v Wmdley, 100 S.E. 116, 178 
NC, 670. 

53. Failure of constable, etc., to de¬ 
liver liquor to sheriff 

Tenn.—State v Tearwood, 83 S W 2d 
894, 169 Tenn. 181—Mathis v. State, 
46 SW.2d 44, 164 Tenn 81. 

54. N C.—State v. Berry, 85 S E 387, 
169 N.C. 371. 

57 C J. p 1096 note 27, 

55. N G.—State v. Johnston, 2 N.C. 
293—State v. Joyce, 2 N.C. 43. 

56. Tenn.—State v Beichman, 188 
SW 225, 135 Tenn. 653, 188 SW. 
597, 135 Tenn 685. 

57 C J. p 1096 note 29. 

57. N J —State v McGovern, 54 A 
2d 812, 136 N.J.Law 115 

58. Pa—Commonwealth v. Medland, 
5 Pa Co. 233 

57 C.J. p 1096 note 30. 

59. US.—U. S. v. Evans, DC, 25 F 
Cas No 15,064, 1 Cranch C.C. 149 

60. Ala.—Doyle v. State, 49 Ala 28 

61. Tex—Pippin v State, 36 Tex, 
696 

62. Tex—-Pippin v State, supra. 

63. NC—State v. Tatom, 69 NC 
35. 

64. NC —State v. Berry, 85 SE 
387, 169 NC. 371 

57 C J p 1096 note 36.' 

65. Ind—State v. Berkshire, 2 Ind 
207. 


66. La—State v Kirby, 6 So. 578, 
41 La Ann. 298 

67. Fla—Holland, for Use and Ben¬ 
efit of Williams, v Mayes, 19 So 
2d 709, 155 Fla 129—Malone v 
Howell, 192 So 224, 140 Fla 693 

57 C,J. p 1096 note 39. 

68. 1ST C —State v. Johnston, 2 N.C. 
293 

Pa—Commonwealth v. Shields, 50 
Pa Super. 1. 

69. Pa—Commonwealth v. Shields, 
supra. 

70. Ark—State v Williams, 161 S 
W 159, 109 Ark. 465. 

Defenses 

In prosecution against constable 
for misbehavior m office, based on il¬ 
legal arrests and improper institu¬ 
tion of criminal proceedings in which 
costs were obtained from defendants, 
the failure to comply with statute 
providing that no action should be 
brought against a constable for any¬ 
thing done in obedience to a war¬ 
rant until warrant has been demand¬ 
ed constituted no defense, since stat¬ 
ute applied to civil actions only — 
Commonwealth v. Dempsey, 22 A 2d 
76, 146 Pa Super. 124. 

71. Fla—Sullivan v. Leatherman, 48 
I So.2d 836. 

72. Fla,—Sullivan v. Leatherman, 
supra. 

57 C J. p 1096 note 44. 

Indictments held sufficient 

(1) In general—State v. Lombar¬ 
do, 87 A 2d 375, 18 N.J Super. 511. 
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(2) Where indictment of sheriff for- 
fallure to perform his duty to finger¬ 
print certain persons arrested for an 
indictable offense was laid in lan¬ 
guage of statute and elements were- 
made clear, failure to allege that the- 
fingerprint system of identification 
had been In fact established by su¬ 
perintendent of state police, which 
system statute required sheriff to- 
follow, was not a fatal defect—State 
v McGovern, 54 A 2d 812, 136 N.J. 
Law 115. 

(3) 7n indictment of sheriff for 
willful neglect of duty, count alleg¬ 
ing that, when citizen made com¬ 
plaint of illegal operation of slot ma¬ 
chines within the county, sheriff di¬ 
rected deputy to arrest the guilty 
person but informed guilty person 
that deputy was on the way to seize 
machines and arrest him, sufficiently 
charged an offense.—Liskowitz v. 
State, 282 NW. 103, 229 Wis 636, 

(4) Indictment charging that con¬ 
stable took money from unknown per¬ 
sons to prevent their prosecution was 
sufficiently certain—Castle v. Com¬ 
monwealth, 24 S.W 2d 298, 232 Ky. 
561. 

Indictments held insufficient 

(1) Counts m indictment of sheriff 
for willful neglect of duty, alleging 
that at different times sheriff neg¬ 
lected to perform his duties by fail¬ 
ing to try to stop gambling and op¬ 
eration of slot machines, but not 
charging any specific act or orqission 
or describing the operation of slot 
machines* specifically were , insult 
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itself, 73 and averments in one count cannot aid de¬ 
fects in another. 74 

In an indictment charging official misconduct or 
failure of official conduct m any respect, whether 
common-law or statutory, the offense must be 
charged m direct and specific terms and that it was 
willfully or corruptly done or omitted. 75 It has 
been held that an indictment for neglecting to ex¬ 
ecute a warrant is sufficient if it sets out a war¬ 
rant legal on its face, 76 and avers that the offense 
was an injury to the state, 77 without setting out 
facts showing authority for its issuance ; but there 
is also authority for the view that the indictment 
must allege the truth of the recitals of the war¬ 
rant as to the authority to issue it. 78 An indictment 
for failing to return an execution must set forth at 
least the substance of the execution. 79 An indict¬ 
ment for failing to pay over fines, penalties, and 
forfeitures collected by the officer as a part of the 


school fund need not allege that they were withheld 
willfully or with a fraudulent intent, 80 nor need the 
money be denominated as a part of the school 
fund. 81 Where a corrupt motive is an essential ele¬ 
ment of the offense, allegations with respect to such 
motive are not surplusage, 82 and an indictment is 
not bad because, if they are disregarded, it charges 
only acts which it was the duty or right of the offi¬ 
cer to perform 83 

Evidence. General rules governing evidence m 
criminal prosecutions ordinarily are applicable m 
prosecutions against a sheriff or constable 84 with 
respect to the admissibility 85 and the weight and 
sufficiency 86 of the evidence. 

Questions for jury. Questions of fact involved in 
determining whether or not a sheriff or constable has 
committed an offense are for the jury, in a criminal 
proceeding against the officer. 87 


XI. LIABILITY OP PARTIES, RECEIPTORS, AND OTHERS TO OFPICER 


§211. Parties 

Where a sheriff or constable, on his official respon¬ 
sibility, and without any direction from the creditor, 
wrongfully levies on and sells exempt property of a debt¬ 
or on execution, he cannot recover from the creditor the 
damages recovered against him by the debtor. 

Where a sheriff or constable, on his official re¬ 
sponsibility, and without any direction from the 
creditor, wrongfully levies on and sells exempt 
property of a debtor under execution, he cannot re¬ 
cover from the creditor the damages recovered 
against him by the debtor, 88 even though the execu¬ 
tion creditor was present at the sale 89 and purchased 


some of the property, 90 or the proceeds of the sale 
were paid to such creditor. 91 

§ 212. Receiptors 

A written contract to pay a specified sum of money 
or to redeliver on demand to a sheriff or constable 
specific articles of attachable property which he has tak¬ 
en on mesne process is a lawful contract. 

A written contract to pay a specified sum of 
money or to redeliver on demand to a sheriff or 
constable specific articles of attachable property, 
which he has taken on mesne process, is a lawful 
contract, 92 and a recital of the attachment in such 


cient—Liskowitz v: State, 282 NW. 
103, 229 Wis. 636 

(2) Other indictments held insuffi¬ 
cient see 57 C.J. p 1096 note 44 [a] 
( 2 ). 

Failure to deliver property seized to 
sheriff 

Indictment under statute charging 
those accused with failure to report 
possession of intoxicating liquor and 
deliver it to sheriff must charge that 
they were officers—Mathis v. State, 
46 S.W.2d 44, 164 Tenn 81. 

73. Ind—State v Longley, 10 Ind 
482 

57 C J. p 1096 note 51 

74. Iiid.—State v Longley, supra. 

75. Fla—Sullivan v. Leatherman, 48 

So,2d 836. , , 

70. Ind.—Stewart v. State, 4 Blaokf 
171. 

57 (XJ. Pi 1096 note 46. 

77. Ind —SteWalrt *7. Sthte,' Supra. 

78. i Hjf.T.—PesopLe Weston, 4 Park 

Cr. 226. . . 


79. Ind.—State v Smith, 5 Blackf. 
327. 

80. Ark.—Mahar v. State, 28 Ark 
207. 

81. Ark.—Mahar v. State, supra. 

82. Md—Mohler v. State, 87 A. 671, 
120 Md. 325. 

83. Md—Mohler v. State, supra. 

84. Pa —Commonwealth v. Shields, 
50 Pa Super. 1. 

Tenn.—Mathis v. State, 46 S W 2d 44, 
164 Tenn. 81 

85. Pa,—Commonwealth v Shields, 
50 Pa Super 1 

57 CJ p 1097 note 55 Ea] 

86. Evidence held sufficient 

Tenn—Mathis v State, 46 SW.2d 44, 
164 Tenn. 81. 

57 C J. p 1097 note 55 [h]. 

Evidence held insufficient 

Fla—Thoipas v. State, 30 2d 921, 
158 Fla. 845. 

87. Ark -estate v. Williams, ,161 S, 

, W. 159, 109 Ark. 465. 

57 W* p,1097 note 56. 


88. Mass—Russell v Walker, 23 N 
E 383, 150 Mass. 531, 15 Am.S.R 
239 

Mo —Kane v. Dauernheim, 60 Mo App 
64. 

Indemnity to officer see supra §§ 128— 
145 

Liability of: 

Officer and execution creditor for 
wrongful execution see Execu¬ 
tions § 456 b. 

Sheriff or constable for wrongful 
levy on property see supra $§ 63- 
77. 

89. Mass.—Russell v. Walker, 23 N. 
E 383, 150 Mass. -531, 15 Am.SE. 
239 

90. Mass—Ryss ell v Walker, supra 

91. Mass-~Bussell v Walker, supra 
Mo—Kane v. Dauernheim, 60 Mo. 

App 64. 

92. Me—Foss v. Norris, 70 Me. 117 
ELY —Cornell v Dakin, 38 N-Y. 253, 

7 TranscrA. 82 
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contract is sufficient evidence of a legal considera¬ 
tion therefor. 93 The liability of the maker of such 
a contract is ordinarily absolute, and dischargeable 
only by act of God or the public enemy. 94 After a 
legal demand 95 an action may be maintained on such 
a contract as long as the attaching officer is under a 
liability to the creditor or debtor for the property 
attached, 96 and the extent of that liability is the 
measure of damages. 97 The receiptor cannot be 
heard to say that the value of the property left 
with him is less than the sum stipulated to be paid 
m case of its nondelivery, 98 or that such property 
belongs to a third person other than the execution 
defendant 99 An officer cannot hold the receiptor 
liable for failure to redeliver the property to him on 
demand unless the officer himself has become sub¬ 
ject to some liability by reason of his failure to hold 
or sell the property. 1 The approval by a plaintiff m 
attachment of a person taken as receiptor for prop¬ 
erty attached does not exonerate the officer from the 
duty of bringing a suit on the receipt when the prop¬ 
erty is not produced. 2 

Where the receiptor of attached property refuses 
to deliver it to the officer, who demands it for the 
purpose of levying an execution on it, and such 
refusal is the only reason why the execution is not 
levied, such receiptor is estopped, in an action of 
assumpsit against him by the officer on the receipt, 
from taking any advantage of the fact that no levy 
has been actually made; 3 and, where the receiptor 
conceals from the levying officer his ownership of 
property and suffers it to be seized as the property of 
defendant in the process, thus preventing a possible 
levy on other property, he is estopped from claim¬ 
ing the goods as his own when sued on the receipt, 4 
although, where the receipt does not admit that de¬ 


fendant in the process is the owner of the property, 
and the receiptor at the time asserts ownership m 
himself, he is not estopped to set up such owner¬ 
ship m an action on the receipt. 5 An officer who 
has delivered attached property to a third person, 
taking an accountable receipt therefor, is not de¬ 
prived of his right of action on the receipt by the 
act of a creditor m executing to the receiptor a writ¬ 
ing acknowledging the receipt of the net proceeds of 
the sale of the property. 6 

In an action by an officer on a receipt for property 
attached, irregularities in the proceedings in the 
original suit constitute no defense, provided the 
judgment was valid. 7 Even the reversal of the 
judgment on which an execution issued will not bar 
an action m favor of the officer on a receipt for 
property taken on such execution, 8 and, if the 
property receipted for has been restored to the 
original owner before the action is brought by the 
officer, the rule of damages is the amount of the 
officer’s fees. 9 

§ 213. Other Persons 

Other persons, such as the obligors on a Jail limits 
bond or bail bond, may be liable to a sheriff or constable 

In addition to parties and receiptors, as discussed 
supra §§ 211, 212, other persons may be liable to 
a sheriff or constable. 10 A sheriff or constable who 
is subjected to liability by reason of the escape of a 
prisoner who had given a jail limits bond is entitled 
to recover against the obligors on such bond for the 
injury which he has thus suffered, 11 unless the 
judgment against him was rendered m consequence 
of his failure to avail himself of a good defense 
known to him at the time. 12 

Obligors on bail bond. Where a sheriff or con- 


Delivery of property to bailee or re¬ 
ceiptor on 

Attachment see Attachment §§ 296- 
302. 

Execution see Executions § 115 

93. Me—Foss v. Norris, 70 Me 117 

94. NT—Cornell v. Dakin, 38 NT 
253, 7 TranscrA. 82 

95. Me—Foss v Norris, 70 Me 117 
57 C.J P 1097 note 66. 

96. Me—Foss v Norris, supra. 

97. Me—Foss v. Norris, supra 

98. N.T.—Cornell v. Dakin, 38 NT 
253. 

99. N.T.—Cornell v. Dakin, supra. 

1. Me —Fisher v. Bartlett, 8 Me 
122, 22 AmD 226 

57 C.J p 1097 note 71 

2. Me—Allen v. Doyle, 33 Me 420 

3. Conn,—Parks v. Sheldon, 36 Conn I 
466, 4 Am.R. 95. 


4. Me—Drew v. Livermore, 40 Me. 
266 . 

57 C J p 1098 note 74 

5. Cal —Bleven v Freer, 10 Cal. 172. 
57 C J p 1098 note 75 

6. Me.—Torrey v. Otis, 67 Me 573 
57 C J. p 1098 note 76. 

7. Me —Bean v. Ayers, 70 Me. 421. 

8. Conn—DPhelps v. Landon, 2 Day 
370. 

9. Conn —Phelps v Landon, supra 

10. Third person obtaining seized 
property 

One who, by threats or promises to 
hold him harmless, induces a sheriff 
or constable to deliver to him prop¬ 
erty which he has levied on, is lia¬ 
ble to the officer for the loss or dam¬ 
age sustained by him where he is 
subsequently compelled to pay to the 
execution plaintiff the value of • the 
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property so relinquished.—Turner v. 
Woodward, 51 S E. 762, 123 Ga 866 

Person inducing sheriff to violate 
duty 

Where a sheriff was induced by 
defendant's misrepresentations to ac¬ 
cept a check instead of cash for 
property sold on execution and, on 
failure to pay over in cash, was im¬ 
prisoned for contempt, he could not 
recover damages from defendant on 
the ground that the latter's fraudu¬ 
lent conduct induced him to violate 
his duty.—McLendon v. Harrell, 67 
Ga 440. 

11. Conn.—Seymour v. Harvey, 8 
Conn. 63 

57 C J p 1098 note 80. 

Liability of sheriff or jailer for es¬ 
cape of prisoner see Prisons 5 23 i 

12- N.T.—Hansom v. Keyes, 9 Cow. 
128. 
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stable who has taken a bail bond omits to assign it, 
and is m consequence held as special bail, and com¬ 
pelled to pay the amount recovered m the action, he 
may sue on the bond as a common-law bond, and re¬ 
cover from the obligor the amount for which he has 
been held liable. 13 It has been held that the officer 
cannot recover in such case until he has paid the 
money, 14 or at least until a judgment has been re¬ 
covered against him for it , 15 but there is authority 
for the view that, where one arrested does not ap¬ 
pear and put in bail within the time prescribed by 
the bail bond, and the arresting officer is ruled 
against, and attachment against him ordered before 
bail is put in, he may recover on the bond for such 
•default, although he has not actually paid the costs 
of the attachment or put in bail to the original 
suit, or been subjected to any further liability. 16 

§214. Actions by Officers 

a. In general 

b. Defenses 

c. Parties; joinder of actions 

d. Pleading and evidence 

e. Judgment, damages, and review 

a. In General 

A sheriff or constable who is entitled to the custody 
and possession of property has a right of action to pro¬ 
tect his possession and to shield himself from respon¬ 
sibility. 

A sheriff or constable who is entitled to the cus¬ 
tody and possession of property has a right of action 
in damages or otherwise to protect his possession 
and to shield himself from responsibility; 17 but his 
right of action is limited by the degree of liability 
to be entailed on him should he illegally part with 
the property which it is his duty to hold. 18 Where 
an officer who has reduced personal property to pos¬ 
session by a levy thereon is dispossessed, he may 
recover the value of his special interest in the prop¬ 


erty in an action of trover 19 or trespass, 20 but the 
mere fact that an officer has process in his hands, 
no levy having been made, gives him no such interest 
m defendant’s property as entitles him to maintain 
trover 21 or replevin 22 in respect thereof, or to re¬ 
cover the proceeds of the property from an officer 
who has seized and sold it under a junior writ. 25 
Likewise, an officer to whom an execution is de¬ 
livered has no right of action in himself against 
the execution defendant. 24 Similarly, an officer who 
has taken a bond under an order of court for the 
purchase price of property sold cannot sue thereon 
in his individual name without showing by evidence 
dehors the instrument his ownership, or liability to 
pay its amount to the beneficiaries. 25 

An officer who has attached property can main¬ 
tain an action for it only on the ground of his lia¬ 
bility to the attaching creditor or the owner for its 
return, 26 and, hence, in an action by such officer 
it is competent to show that the property attached 
did not belong to the debtor. 27 A sheriff cannot 
maintain an action for other officers’ fees placed m 
his hands for collection, unless he has paid the 
amounts to the officers to whom they were due. 28 
After an officer has made a sale of property, exe¬ 
cuted the deed, delivered the notes of the purchaser 
to the person entitled to them, and returned the 
writ into court, he is without further interest in the 
matter and cannot maintain a rule against the pur¬ 
chaser to show cause why he should not comply with 
the terms and conditions of the sale as announced. 29 

An officer who has levied on a debt under an at¬ 
tachment may bring an action to recover the 
amount; 30 and, where a debtor has fraudulently as¬ 
signed his property, and the assignee has converted 
it into money, which he has deposited with a third 
person, an officer who has attached such money 
while in the hands of such third person, as far as 
he could, may bring an action to have such assign- 


13 . NC—-Higgins v. Glass, 47 N.C 
353. 

14. M.C—Pool v. Hunter, 49 KC. 
144. 

15. N C —(Pool v. Hunter, supra 

16. Nominal damages 

Under such, circumstances at least 
nominal damages may be recovered. 
—Bosenstem v. Sammons, 1 Hill, N. 
Y., 59. 

17. Del —Short, v. La,ndes, 39 A 2d 
17, 3 Terry 510 

57 C.J p 1098 note 88. 

Actions by. 

Levying officers generally see At¬ 
tachment 5 292, Executions § 
114 b , / • 

Sheriffs or cdnsfables Against in¬ 
demnitors see supra $ 145. 


18. Del—Short v. Landes, supra. 

La—Bobins v. Brown, 32 La Ann 

430 

19. Del —Corpus Juris cited in 

Short v Landes, 39 A2d 17, 20, 
3 Terry 510 

N.Y —Yokoyama v. San Carlos Op¬ 
erating Co, 259 NY.S 471, 141 
Mise. 733—Van Bensselaer v 
Quackenboss, 17 Wend 34. 

57 C J p 1098 note 90 

20. Del—Short v. Landes, 39 A.2d 
17, 3 Terry 510 

57 C J. p 1098 note 91. 

21. Ill.—Mulheisen v. Lane, 82 Iil. 

, 117. , , 

22. Ill.—Mulheisen v. Lane, supra. 
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23. SC—Alexander v. Collins, 37 S 
C.L. 62. 

24. N.J —Matlock v Stow, 3 NJ 
Law 532. 

25. La —Buisson v. Hyde, 17 La 
19. 

57 C.J. p 1099 note 90 

26. Vt—Collins v. Smith, 16 Vt. 9 

27. Vt—Wheeler v, Belden, 20 A 
197, 62 Vt 310. 

28. Md —Goldsmith v. Pattison, 1 
Ham. & J. 205, 

29. La.—Succession of Caldwell, 15 
La Ann. 617. 

30. N Y —Davidson v Chatham Hat. 
Bank, 5 N.Y.CivProc, 167. 
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ment set aside and the execution paid out of the 
money. 31 Where an undersheriff who had farmed 
the profits of the sheriff's office directed a person to 
whom he was indebted to receive quit rents, levies, 
and fees, and discount them, together with what 
such person owed on the same account, out of his 
own private debt, and give receipts, it has been held 
that on the undersheriff proving insolvent, so that 
the sheriff was compelled to pay the amount to the 
public officers, he can recover against the person 
receiving the quit rents. 32 

Actions by deputies . It has been held that a dep¬ 
uty sheriff or deputy constable cannot bring an ac¬ 
tion in his own name with relation to matters con¬ 
nected with his official duties, 33 although there is 
authority to the contrary; 34 but he may maintain an 
action on a promise made directly to him, although 
it relates to a matter connected with his official 
duties. 35 

b. Defenses 

Various defenses have been sustained In actions by 
sheriffs and constables. 

In actions by sheriffs and constables various de¬ 
fenses have been sustained. 36 Accordingly, where 
one arrested on execution m a civil action gives 
the officer a bond for the liberties of the jail, per¬ 
mission subsequently given him by the officer's dep¬ 
uty, who is also jailer, to leave the liberties, is a 
defense to an action by the officer against the sure¬ 
ties for an escape,* 37 but it is not a sufficient plea 
in bar that the prisoner remains within the shrieval¬ 
ty and was at all times amenable to the original exe¬ 
cution. 38 Where a judgment erroneously supposed 
to be a lien on property sold by an officer is paid 
by him out of the proceeds of the sale, it is a good 
defense to an action by the officer on the refunding 
receipt taken from the judgment creditor that the 
officer has purchased from the execution defendant 


the realty, on which the judgment is clearly a lien, 
and has agreed to pay it off as part of the con¬ 
sideration. 39 

Limitations. The right of action of a sheriff or 
constable against a receiptor who has undertaken 
to redeliver property on demand accrues on his 
making such demand, and the statute of limitations 
then begins to run. 40 Where an officer has be¬ 
come personally liable to lienholders by failure to 
make a proper return on a receipt given by a pur¬ 
chaser at an execution sale, the statutory period for 
commencing action on his claim against the person 
giving the receipt, by virtue of a promised indem¬ 
nity, runs from the date when the receipt is given 
and not from the time when the prior liens are 
brought to the officer's attention. 41 

c. Parties; Joinder of Actions 

In actions by sheriffs and constables the general rules 
governing parties in civil actions ordinarily are applicable. 
Where two officers levy on the same goods by virtue 
of separate executions, they cannot join in an action 
against a person who takes the goods away. 

General rules governing parties in civil actions 
ordinarily are applicable in actions by sheriffs and 
constables. 42 Where an execution plaintiff has re¬ 
ceived more than the amount to which he is entitled 
from the proceeds of a sale made by a sheriff or 
constable, an action to recover the excess should be 
brought in the name of the officer; 43 and an action 
to recover excessive costs paid in an action brought 
against a sheriff is properly brought m his name, 
even though the payment was made by his deputy 
out of the latter's personal funds. 44 t 

Where two officers levy on the same goods by 
virtue of separate executions, they cannot join in an 
action against a person who takes the goods away; 45 
but it has been held that an officer and his deputy 
may jointly maintain an action for the value of 


31. XT.—Kelly v. Lane, 42 Barb. 
594, 18 Abb Pr. 229, 28 HowPr. 128 

32. Va—Moms v. Chamberlayne, 
Jeff 14. 

33. X.C—Hampton v. Brown, 85 N. 
C 18. 

57 C J. p 1099 note 8. 

34. Mass —Polley v. Lenox Iron 
Works, 4 Allen 369 

57 C.X p 1099 note 9. 

35. Vt.—Miller v Goold, 2 Tyler 
439. 

57 C X p 1099 note 10. 

36. Subsequent illegal conduct 

In an action by a sheriff or consta¬ 
ble against a plaintiff in attachment 
to recover the amount of a judgment 
rendered against the officer for serv¬ 
ing the writ, defendant may show 


that the verdict against the officer 
was rendered because of his illegal 
conduct subsequent to the attach¬ 
ment—Boynton v. Morrill, 111 'Mass 
4. 

37. XT—Wemple v Glavin, 5 Abb 
NCas. 360, 57 How.Pr 109. 

38. Vt.—Warner v. Evens, 2 Tyler 
121 . 

39. Pa.—Morrison v. Mullin, 34 Pa 
12 

40. Vt.—Page v. Thrall, 11 Vt. 230. 

41. Pa.—Mark v. Osmer, 20 A. 84L 
138 Pa. 1. 

42. Pa —Longenecker v. Zeigler, 1 
Watts 252, 302. 

Parties generally see Parties $ 1 
et seq. 


Action for use of plaintiff in ball 
trover 

Sheriff, who turned property seized 
in bail trover proceeding over to 
bank, whose agent signed worthless 
replevy bond and promised that bank 
would save sheriff harmless, could 
maintain attachment proceeding 
against bank for use of plaintiff in 
bail trover—First Joint Stock Land 
Bank v. Pitts, 173 S.E 732, 48 Ga. 
App 805. 

43. Pa—Longenecker v. Zeigler, 1 
Watts 252, 302 
57 CX p 1100 note 20. 

44k NT.-rBritton v. Frink, 3 How. 
Pr. 102. 

45. NX—Wa,rne v. Rose, 5 N.J.Law 
809. 
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property levied on by the deputy, and taken from his 
possession. 46 

d. Pleading and Evidence 

In actrons by sheriffs and constables the general rules 
regulating pleading and evidence in civil actions usual¬ 
ly are applicable. 

General rules regulating pleading in civil actions 
usually apply in actions by sheriffs and constables 47 
In an action brought by a sheriff as such, a com¬ 
plaint stating that plaintiff is sheriff of a named 
county, duly elected, qualified, and acting, is suffi¬ 
cient to show his capacity to maintain the action ; 48 
and, where the action is against a person having m 
his possession property belonging to a defendant m 
attachment, a general allegation that plaintiff has 
title to the property in question by virtue of a levy 
thereon under an attachment against the property 
of defendant m the attachment suit, to whom the 
property belongs, is ordinarily sufficient on demur¬ 
rer. 49 An allegation that the action is brought by 
the direction of the court or judge is not necessary 
in an action by a sheriff to collect a chose m action 
seized under attachment, 50 or to recover possession 
of attached property. 51 In an action by an officer 
on a promise made to him by a third person to 
surrender the body of a debtor during the life of the 
execution, it is not necessary to allege in the decla¬ 
ration that there was an officer ready to receive the 
debtor at the expiration of such term. 52 Where a 
cautionary judgment has been entered in favor 
of an officer against an indemnitor, and a scire 
facias is issued thereon, a plea of non damnificatus 
is insufficient, since it is necessary that the plea 
state facts showing a discharge from liability. 53 

Variance . A complaint in an action by a sheriff 
or constable on a jail limits bond for an escape al¬ 
leging a judgment and execution for a particular 
sum is not supported by a record of a judgment and 
execution for a different sum. 54 

Evidence . In actions by sheriffs and constables 
the general rules governing evidence m civil actions 


ordinarily apply. 55 Thus, a sheriff or constable 
who, in a suit brought by himself, makes title to 
property under process of a court or magistrate must 
show that the process was warranted by a regular 
judgment or regular proceedings. 56 In an action by 
an officer for the conversion of property of which 
he was m possession by virtue of a levy of process,, 
he must identify the property converted as that sub¬ 
ject to the lien of the writ, 57 and show when and nr 
what manner it was converted. 58 In an action by 
one officer against another, to recover the price of 
goods sold on an execution by defendant, but which 
had been previously levied on by plaintiff, defendant 
may prove that the suit is being prosecuted for the 
use of plaintiff in the judgment on which the execu¬ 
tion issued which was first levied, and that such 
judgment was given for the purpose of defrauding 
defendant's creditors, who are the real defendants in 
the action. 59 

Where an officer has paid the amount of an exe¬ 
cution to plaintiff therein, such payment is not con¬ 
clusive evidence, in an action by the officer against 
the execution debtor for such amount, that the 
officer received the money from defendant, but may 
be rebutted by opposing circumstances. 60 A judg¬ 
ment against an officer for the escape of a prisoner 
is conclusive m an action by him against the obligors 
on a bond for the prison limits, provided they had 
notice of the pendency of the action against the 
officer, 61 or appeared therein in season to make a 
defense 62 

e. Judgment, Damages, and Review 

In actions by sheriffs and constables the general 
rules governing judgments, damages, and review ordi¬ 
narily are applicable. 

General rules governing judgments usually obtain 
in actions by sheriffs and constables. 63 Where a 
sheriff or constable shows a legal right to sue and 
recover m an action brought by him, judgment in 
his favor cannot be refused because he has not ac¬ 
counted for public funds received or collected by 


48. Utah.—Burton v. Wins or Utah 
Silver Min Co., 2 Utah 240 

47. In pleading process of court of 

limited 'jurisdiction, every jurisdic¬ 

tional fact must be plainly and ex¬ 
plicitly averred—Clark v. Norton, 6 
Minn 412. 

48 . N.T.—Kelly v. Breusmg, 32 

Barb 601, affirmed 33 Barb. 123. 

67 C.J p 1100 note 25 

49. N-Y.'—Kelly, v. Breusing, supra. 

50. N.Y —Davidson V: 'Chatham Nat 
Bank, 6 N.Y.Civ.OProc 167. 

' - , > 

51- JSCj^Kelly, y, ^reusing,, $2 

Barb 601,, affirmed par tv 123,,,, 


52. Vt.—Miller v. Goold, 2 Tyler 439 

53. Pa.—Neville v. Williams, 7 
Watts 421 

54. Conn —Rossiter v. Downs, 4 
Conn. 292. 

55. Minn—Clark v. Norton, 6 Minn 
412. 

56. Minn—Clark v Norton, supra 
57 C.J; p,1100 note 37. 

57. Wis.—Tronson v. Robson, 37 
Wis. 353. 

58. Wis—Tronson v. Robson, supra 

59. iPa—Reed v. Lawton, 2 Watts 

■ ... . 


60. S.C—Bellinger v Brown, 32 S. 
CL. 359 

61. NY.—Riley v Seymour, 1 Wend. 
143. 

57 CJ.p 1101 note 43. 

62. N Y —Riley v. Seymour, supra. 

63. Deputy taking judgment in name 
of principal 

A deputy who takes a judgment in- 
the narn? of his principal against a 
purchaser at a sale and mixes up 
with such judgment a private de¬ 
mand due to himself cannot control 
the judgment, but it belongs to the 
officer.—Wilson V. Gale, 4 Wend, N. 
Y., 623. 
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Turn. 64 Under a statute providing that in an action 
brought by a sheriff on a bond for the jail liberties, 
if it appears to the court on a motion in the sheriff's 
hehalf that judgment has been rendered against him 
for the escape, and that due notice of the pendency 
of the action against him was given to the prisoner 
and his sureties, the court must order a summary 
judgment for plaintiff, it must appear that due notice 
•of the pendency of the action against him was given 
both to the prisoner and his sureties. 65 

Damages . In an action by a sheriff or constable 
against an execution plaintiff by following whose di¬ 
rections the officer has subjected himself to liability 
and loss, the officer can recover the amount of the 
actual loss sustained by him up to or at the time of 


the action, 66 but not more ; 67 and so, where the claim 
against the officer remains unsatisfied, he is not en¬ 
titled to recover 68 In an action by an officer, on 
the security taken by him for the liberties of the 
prison, for an escape, the correct rule of damage 
is the debt and costs on the execution, with inter¬ 
est, 69 in addition to which the officer is entitled to 
recover the costs of defending the suit against 
him 70 

Revieiv. The usual rules governing appeal and 
error ordinarily are applicable in actions by sheriffs 
and constables. 71 Accordingly, objections not raised 
at the trial of an action brought by a sheriff or con¬ 
stable cannot be urged for the first time on ap¬ 
peal. 72 


XII COMPENSATION AND REIMBURSEMENT 


A. GENERAL CONSIDERATIONS 


§215. Right to Compensation Generally 

In the absence of constitutional or statutory provi¬ 
sions, a sheriff or constable Is not entitled to compensa¬ 
tion for the performance of his official duties. 

At common law a sheriff is required to perform 
the duties of his office gratuitously and can recover 
no compensation therefor, 73 although, as discussed 
infra § 216, sheriffs now are usually allowed com¬ 
pensation under constitutional, statutory, or charter 
regulations. The right of a sheriff to be com¬ 
pensated for the performance of duties imposed on 
him by law does not rest on contract, express or 
implied 74 

Constable. In the absence of statute or special 
contract, 75 a constable is not entitled to compensa¬ 
tion for services rendered in the performance of 
his public duties. 76 


§216. Constitutional and Statutory Provi¬ 
sions 

a. In general 

b. Construction and operation of statutes 

generally 

c. Pensions and benefits 
a. In General 

A sheriff or constable is entitled to such compensa¬ 
tion as is authorized by constitutional, statutory, or 
charter provisions 

In the absence of constitutional restrictions, the 
legislature may regulate the compensation of sher¬ 
iffs 77 and especially may the legislature regulate 
such compensation when express authority to do so 
is conferred by the constitution. 78 In the absence 
of constitutional or statutory provisions, a sheriff 


64. Ky—Pemberton v. Brown, 5 
Litt 3. 

©5. N.Y —Davidson v Hertzbach, 15 
Abb N Gas 185 note. 

66. Ill—-Nelson v. Cook, 19 Ill. 440. 

57 C.J p 1101 note 50 

87. *" Kan.—Churchill v. Moore, 15 
Kan. 255. 

88 . Kan—Churchill v. Moore, supra 

69. Conn —Seymour v. Harvey, 8 
Conn. 63. 

70. NY.—Kip v. Brmgham, 7 Johns. 
168. 

71. Md —Arnold v Fowler, 51 A, 299, 
94 Md. 497. 

72. Md—Arnold v. Fowler, supra 

57 CJ. p 1101 note 57. 

73. Fla—Sweat v Waldon, 167 So 

363, 123 Fla. 478. I 


Ky—Shipp v Bodes, 245 SW. 157, 
196 Kv 523 

Neb —Ehlers v. Gallagher, 22 N.W 2d 
396, 147 Neb 97 

N.Y.—Flying Tiger Line v Spmetta, 
76 N Y S 2d 67, 190 Misc. 886 
57 C J p 1101 note 59. 

Compensation of* 

De facto sheriffs and constables, 
deputies, assistants, and substi¬ 
tutes see infra § 225 
Public officers generally see Offi¬ 
cers §§ 83-101 

Sheriff as jailer see Prisons §§ 10, 
24-29. 

74. Minn—Cahill v Beltrami Coun¬ 
ty, 29 N.W 2d 444, 224 Minn 564 

Mo—Maxwell v Andrew County, 146 
S.W 2d 621, 347 Mo 156 
Agreements for compensation see in¬ 
fra § 219. 

75. Mass.—Hartley v. Granville, 102 
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NE 942, 216 Mass 38, 48 LRA, 
NiS, 392, Ann Cas 1915A 725 

76. Mass—Hartley v. Granville, su¬ 
pra 

57 CJ p 1103 note 74. 

Right to compensation under consti¬ 
tutional or statutory provisions 
see infra § 216. 

77. Ark—House v. Brazil, 119 SW 
2d 397, 196 Ark 602. 

Fla—Sweat v. Waldon, 167 So. 363, 
123 Fla. 478. 

NC—Borders v. Cline, 193 SE 826, 
.212 N.C. 472. 

78. Provision, as to “any county of¬ 
ficer” 

Sheriff is county officer within con¬ 
stitutional provision authorizing the 
legislature to fix, regulate, and alter 
the salaries to be received by any 
county officer.—In re Opinions of 
Justices, 143 'So. 345, 225 Ala 359. 
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or constable is not entitled to compensation for the 
performance of his official duties, as considered 
supra § 215, but, m the various jurisdictions, the 
compensation of sheriffs usually is provided for 
by constitutional, statutory, or charter provisions. 79 
Statutes and charter provisions regulating the com¬ 
pensation of sheriffs have been held valid as against 
various objections, 80 although on certain grounds 
some statutes have been held invalid. 81 

A sheriff is entitled to such compensation as the 
statutes authorize. 82 His right to compensation is 
wholly derived from, and dependent on, statute. 83 
He is not entitled to any compensation except such 
as is given him by law 84 and can recover no com¬ 
pensation for services, although within the line of 
his duties, for which no compensation is provided 
by law. 85 The commissions given by statute to 


sheriffs and other collecting officers are intended as 
compensation for services actually rendered, 86 and 
the officer can set up no claim to the commissions 
unless the services are rendered; 87 but compensa¬ 
tion in the nature of salary and payable in any 
event is not dependent on the performance of duties 
imposed on, or services required of, the officer. 88 

Constable . In the absence of constitutional lim¬ 
itations, the legislature may regulate the compensa¬ 
tion of constables, 89 and, in the various jurisdic¬ 
tions, provision is made by constitutional and stat¬ 
utory regulations for compensation of constables 90 
Such provisions have been held valid, 91 although 
some statutes have been held invalid on certain 
grounds 92 Where a constable is precluded by stat¬ 
ute, or by judicially established principles of public 
policy, from demanding and collecting from the 


79. Ala—Mosely v Kennedy, 17 So 
2d 536, 245 Ala. 448 
Ark—Clay County v. Ruff, 90 SW 
2d 474, 192 Ark 150 
Cal—Niceley v Madera County, 296 
P 306, 111 CalApp. 731. 

Ga—Ward v. Barnes, 22 S E. 133, 
95 Ga 103. 

Ky —Milhken v Harrod, 122 S W.2d 
148, 275 Ky 597 

Okl—Gordon v. Conner, 80 P2d 322, 
183 Okl 82, 118 ALR 783 
57 CJ. P 1103 note 80. 

“At the early common law, he was 
required to perform his duty gra¬ 
tuitously, but under later English 
statutes, and under the law general¬ 
ly, he is now allowed compensation." 
—Sweat v Waldon, 167 So. 363, 364, 
123 Fla. 478 

Act initiated by electors 
Ark —House v. Brazil, 119 S W 2d 
397, 196 Ark. 602. 

Purpose or object of statute 

Object of the statute relating to 
sheriffs’ fees is to provide a general 
fee bill or bill of costs regulating and 
fixing fees and compensation allowed 
to sheriffs and to provide for the col¬ 
lection thereof.—Prudential Ins Co 
of America v. Flournoy, 7 So 2d 58, 
199 La 786. 

80- Ark—House v. Brazil, 119 S.W. 

2d 397, 196 Ark 602. 

Minn—Cahill v Beltrami County, 29 
N.W2d 444, 224 Minn 564 
NT.—Stojowski v. Banque de 

France, 61 N E 2d 414, 294 N.M 
135. 

57 C J. p 1103 note 80 [a], [b]. 

Act initiated by electors 
Ark.—Baker v. State, to Use of in¬ 
dependence County, 197 S W 2d 759, 
210 Ark. 690—House v Brazil, 119 
S.W.2d 397, 196 Ark. 602. 

81 . Fa.'—Benson v. Bradford Coun¬ 
ty, 192 A 650, 326 Fa. 454. 


Tenn—Tipton County v Scott, 151 
S.W 2d 167, 177 Tenn 507. 

57 C J. p 1103 note 80 [c]. 

82. Tex —Bigham v. State, Civ.App , 
275 SW 147, reversed on other 
grounds, Com App , 280 SW 1062 

Amount of compensation see infra § 
218 

Particular services see infra §§ 226- 
250 

Salary or fees see infra § 217 
Right to compensation as sheriff and 
collector 

Where initiated salary act enacted 
by electors of county at general elec¬ 
tion provided for separation of the 
offices of sheriff and collector, and 
fixed certain salaries for each office, 
and at tne same election a certain 
candidate was elected sheriff and 
collector and filled both offices until 
the next election, when he was re¬ 
elected sheriff only, he was not only 
the de facto collector but the de 
jure collector of county during the 
term following the first general elec¬ 
tion, and, hence, was entitled to the 
emoluments of both offices —Baker 
v. Allen, 164 S W 2d 1004, 204 Ark 
818. 

83. Mo—Maxwell v. Andrew Coun¬ 
ty, 146 S.W.2d 621, 347 Mo 166. 

N.T—Stojowski v Banque de 
France, 61 NE 2d 414, 294 NT. 135 
—Flying Tiger Line v Spmetta, 
76 NT.S 2d 67, 190 Misc 886—Kern 
v Larsen, 251 NTS 596, 140 Misc 
802. 

57 C J. p 1102 note 65 

84. Ga —Hiatt v. Turner, 172 S E 
607, 48 Ga.App 255. 

Neb—Ehlers v Gallagher, 22 NW. 

2d 396, 147 Neb. 97. 

57 CJ. p 1102 note 66. 

Compensation for services as costs 
Sheriff is not entitled to pay for 
any services as costs, unless payment 
therefor is expressly provided for by 
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statute—Clark v Clark, 73 S.E 15. 

137 Ga. 189—Hiatt v Turner, 172 S 

E 607, 48 Ga-App. 255—Walton Coun¬ 
ty v Dean, 97 S E 561, 23 Ga App. 

97. 

85. Neb—Ehlers v Gallagher, 22 N. 
W 2d 396, 147 Neb 97. 

57 CJ p 1102 note 67. 

86 . Tenn —Barnes v. Jackson, 2 
Sneed 416 

87. Tenn.—Barnes v. Jackson, su¬ 
pra. 

88 . Ga—Tucker v Shoemaker, 99 S 
E 865, 149 Ga 250 

89. Cal—Johnston v. Los Angeles 
County, 47 P. 374, 5 Cal Unrep Cas 
568. 

Ky —Commonwealth v Bartholo¬ 
mew, 97 S W 2d 591, 265 Ky 703 

90. Ala—Sanders v. Toung, 124 So. 
225, 220 Ala 94. 

Ky—Jefferson County Fiscal Court 
v Thomas, 130 S.W 2d 60, 279 Ky 
458—Shaw v Fox, 55 SW2d 11, 
246 Ky. 342 

Pa—Clemens v Northampton Coun¬ 
ty, Com PI, 26 North Co. 109, $ 
SomLegJ. 377, 51 Tork Leg.Rec. 
134 

Tex —Garvey v Wood, Civ.App , 101 
SW.2d 288. 

Purpose of statute 

Ky —Commonwealth v. Bartholo¬ 
mew, 97 S W.2d 591, 265 Ky. 703. 

91. Ky—Jefferson County Fiscal 
Court v Thomas, 130 S.W 2d 60, 
279 Ky. 458—Shaw v. Fox, 55 S W. 
2d 11, 246 Ky. 342. 

NJ—Brvolmi v. Camden County, 23 
A 2d 118, 127 NJ.Law 473 

Tex—Garvey v. Wood, Civ.App„ 101 
S W 2d 288 

57 C J. P 1103 note 80 [a] (9). 

92. Pa—Edwards v McLean, 23 Pa. 
Super. 43. 

, 57 C.J P 1103 note 80 [c] (6). 
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-county for his own use a fee for a particular serv¬ 
ice, he cannot demand and collect it for the use of 
the state. 93 

Amendment and repeal . General rules governing 
the amendment of statutes ordinarily apply to stat¬ 
utes fixing and regulating the compensation of sher¬ 
iffs and constables, 94 as do the general rules govern¬ 
ing the repeal of statutes. 95 A constable is not en¬ 
titled to the compensation provided by a statute 
which was repealed before the commencement of 
Ins term of office. 96 

Acts performed by deputy . When sheriff’s fees 
are given by statute, they are given to the sheriff, 
although the services may be rendered by a dep¬ 
uty; 97 but, where a writ of habeas corpus is served 
on the sheriff, the costs for such service belong to 
the officer by whom the writ is served and not to 
the sheriff 98 Where the statute provides that a 
certain duty shall be performed by the police force 
of a city, and that deputy sheriffs shall not receive 
compensation for such service, the sheriff is not 
entitled to compensation for such service when per¬ 
formed by deputies; 99 and, where a sheriff is al¬ 
lowed compensation by the county for the services 
of a bailiff, he is not entitled to make a further 
claim against the county for fees earned by the bail¬ 
iff! 

Services outside of official duties. A sheriff or 
constable is not entitled to pay for services not re¬ 


quired by the court, and outside of his duty under 
the statute, 2 unless he shows an employment of, or 
contract with, him m his private capacity. 3 How¬ 
ever, it is held that, where a statute, providing that 
expenses incurred shall be a county charge, requires 
a notice to be served, but does not designate the 
person or officer who shall perform the service, a 
constable who renders the service is entitled to com¬ 
pensation 4 

Unnecessary services . A sheriff who in the per¬ 
formance of a duty does more than is necessary will 
not be allowed fees for the extra and superfluous 
services; 5 but a constable is entitled to compensation 
for each warrant that he executes, even though the 
magistrate unduly multiplies warrants. 6 

b. Construction and Operation of Statutes Gen¬ 
erally 

The general rules governing the construction an*d op¬ 
eration of statutes ordinarily are applicable to statutes 
regulating the compensation of sheriffs and constables 

General rules governing the construction and op¬ 
eration of statutes ordinarily are applicable to stat¬ 
utes regulating the compensation of sheriffs and 
constables 7 The courts will give effect to the leg¬ 
islative intent, 8 and adopt such a construction as 
will give effect to all the words of the provision in 
question 9 Such statutes are, as a rule, prospective 
only in their operation, 10 and generally, 11 although 


S3. Pa—Walsh v Luzerne County, 
36 Pa Super. 425 

*94. Statutes held amended 

.Ala—Mobile County v. State ex rel 
Farmer, 3 So 2d 435, 30 Ala.App 
245 

Statutes held not amended 

Ark.—Perry County v House, 117 S 
W.2d 342, 196 Ark. 317. 

95. Statutes held repealed 

Ark—Clay County v Ruff, 90 SW2d 
474, 192 Ark 150 

57 CJ. p 1102 note 64 [a], p 1103 
note 77 [a] 

Statutes held not repealed 

Cal.—Niceley v. Madera County, 296 
P. 306, 111 Cal App 731. 

Okl—Cordon v Conner, SO P.2d 322, 
183 Okl 82, 118 ALR. 783 

Tex—Garvey v Wood, Civ App., 101 
SW2d 288 

57 C J. p 1102 note 64 [b]. 

96. Cal.—Hagerty v Williams, 232 
P 1001, 70 Cal App. 237. 

57 C.J p 1103 note 77. 

97. Ala—Jefferson County v Dock- 
erty, 30 So 2d 469, 32 Ala.App. 30, 
affirmed 30 So 2d 474, 249 Ala 196 

57 C J. P 1109 note 84. 

Right of deputy to compensation see 
infra § 225. 


98. Pa —Geissinger v Huntingdon 
County, 3 Pa Co. 106. 

99. Mich—Chipman v. Wayne Coun¬ 
ty, 86 NW. 1024, 127 Mich 490. 

X- Iowa—State v. Welsh, 79 N.W. 
369, 109 Iowa 19. 

2. Ill —St. Clair County v. Irwin, 
15 Ill 54 

Duties of sheriff or constable see su¬ 
pra §§ 35-51. 

3. Colo—'Colorado Mortg, etc, Co 
v Messemer, 55 P. 611, 12 Colo 
App 361. 

Right to recover on contract see in¬ 
fra § 219. 

4. Pa—Early v. Luzerne County, 7 
Kulp 512. 

5. Ark —Ft. Smith Sewer Dist No 1 
v Ft Smith School Dist, 66 S.W. 
152, 70 Ark 59 

57 CJ. p 1110 note 92. 

6 . Pa—Davison v. Franklin Coun¬ 
ty, 18 Pa Co. 374. 

Fees for executing warrants general¬ 
ly see infra §§ 227, 228. 

7. Ky —Milliken v. Harrod, 122 S 
W 2d 148, 275 Ky 597. 

Tenn—Vandergriff v, Seeber, 216 S. 
W.2d 311, 187 Tenn 561. 
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8. Ky—Commonwealth v. Bartholo¬ 
mew, 97 S W 2d 591, 265 Ky. 703. 

Tenn—Vandergriff v Seeber, 216 S 
W 2d 311, 187 Tenn 561. 

57 C J. p 1103 note 81. 

The word “fees,” as used in stat¬ 
ute providing that sheriff shall re¬ 
ceive same fees for attendance, and 
for other services, as are allowed by 
law to clerk and to sheriffs for like 
duties m circuit and chancery courts, 
is to be interpreted, according to its 
common usage, as a charge fixed by 
law for services of a public officer — 
Covington v Quitman County, 17 So 
2d 597, 196 Miss 416. 

9. Iowa—Bell v Weddmgton, 6 N 
W. 731, 54 Iowa 561. 

Effect of proviso 

A proviso will be construed to re¬ 
strain or qualify the preceding gen¬ 
eral terms —Muennmghoff v Bar¬ 
tholomew, 106 S W,2d 97, 269 Ky 
36. 

10. Neb.—Kountze v, Tram, 4 Neb. 
291. 

57 C.J. p 1104 note 83. 

11. Cal—Smith v Mathews, 103 P. 

- 199, 155 Cal 752 

57 C J. p 1104 note 84. s < i 
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not always, 12 apply only to officers subsequently 
elected or appointed, and not to present incumbents. 
Also, such statutes will be construed so to conform 
to, rather than to conflict with, the constitution, 13 
where such a construction is proper and reason¬ 
able. 14 

One or more statutes. Where there is only one 
statute fixing the fees of constables, that is the only 
statute to be construed in determining the fees of a 
constable for services performed other than as a 
sheriff’s officer. 16 While two statutes in respect of 
the compensation of sheriffs will be construed so as 
to give effect to both, if possible, 16 in so far as they 
may be m conflict, a subsequent local act will pre¬ 
vail over a general law 17 In ascertaining the inten¬ 
tion of the legislature with respect to a statute es¬ 
tablishing a fee bill a contemporaneous construc¬ 
tion put on the same words of a previous fee bill 
should be taken into consideration; 18 but the fact 
that the words of a statute differ from the words of 
a prior statute on the same subject is indicative of 
a legislative intent that they shall have a different 
meaning 19 

Liberal or strict construction. Statutes relating to 
the compensations of sheriffs are sometimes strictly 
construed by reason of the fact that they are in 
derogation of the common law, 2(> or give costs in 
criminal prosecutions. 21 

c. Pensions and Benefits 

Sheriffs and constables and their deputies and as¬ 


§§ 216-217 

sistants are entitled to such pensions and benefits as 
may be provided for them by statute. 

Sheriffs and constables and their deputies and 
assistants are entitled to pensions and benefits to the 
extent that provisions have been made for them by 
statute 22 A deputy sheriff who performs the usual 
duties of that office is a peace officer within a stat¬ 
ute providing for disability benefits to peace-offi¬ 
cers. 23 On the other hand, it has been held that 
a deputy sheriff is not a county employee within a 
county employees’ pension act 24 Where an officer, 
such as a deputy sheriff, has no right to benefits 
under the statute, he is entitled to a refund for the 
contributions made to the benefit fund. 25 

§ 217. Salary or Fees 

According to the local statutes a sheriff or constable 
Is compensated either by fees or commissions for par¬ 
ticular services performed, or by a fixed salary or by both 
fees and salary. 

According to the statute in force at the time in 
the county of which he is an officer, and the effect 
accorded thereto, a sheriff is variously compensated 
by fees or commissions for particular services per¬ 
formed, 26 by a fixed salary, 27 or by both fees and 
salary. 28 Statutes, changing the mode of compen¬ 
sating a sheriff from a fee system to a salary in 
lieu of fees, will be accorded effect, 29 as will also 
statutes authorizing the county board of a county 
to change the method of compensating the sheriff of 
that county 30 

Constables. According to the directions of the 
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12 . Cal —Crocket v Mathews, 106 P 
575, 157 Cal 153. 

57 C J P 1104 note 85. 

13. NY.—Davidson v New York, 13 
Daly 252 

14. Md—Green v. State, 89 A. 608, 
122 Md. 288 

15. Pa —Long- v Northumberland 
County, 20 Pa Co 70 

16. Ala—McFountain v. State, 83 
So 53, 203 Ala 329. 

57 C.J. p 1104 note 89 

17. Ala—Henry v Wiggins, 92 So 
108, 207 Ala. 251. 

18. Pa.—Davison v Franklin, 18 Pa. 
Co. 374 

19. Pa.—Humer v. Cumberland 
County, 4 PaDlst. 588, 16 PaCo. 
552. 

20. Fla.—Sweat v. Waldon, 167 So 
363, 123 Fla. 478 

57 C.J. p Ii04 note 93. 

21 . Ala.—State v. Brewer, 59 Ala. 
130 

22. S.C.—Pulliam v. Board of Police 
Com'rs of Police Insurance and An- 

80 C.J.S.—33 


nuity Fund, 24 S E 2d 745, 202 SC 
324. 

23. SC —Pulliam v. Board of Police 
Com’rs of Police Insurance and An¬ 
nuity Fund, supra. 

Status of deputy sheriff generally see 
supra § 2. 

24. Ga.—Drost v. Robinson, 22 S E 
2d 475, 194 Ga 703. 

25. Ga—Drost v. Robinson, supra 

26. Ala—Mosely v. Kennedy, 17 So. 
2d 536, 245 Ala 448. 

Ky.—Shipp v Rodes, 245 S.W. 157, 
196 Ky. 523 
57 CJ p 1104 note 97. 

Amount of compensation see infra § 
218 

Amount allowed for furnishing evi¬ 
dence 

Amount allowed by statute to sher¬ 
iff or other officer furnishing evi¬ 
dence to support conviction for dis¬ 
tilling prohibited lmuors is not a fee. 
—Mosely v. Kennedy, 17 So 2d 536, 
245 Ala. 448. 

27- Ga—MacNeill v. Bazemore, 21 
S E 2d 414, 194 Ga 406—Hicks v. 
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Bibb County, 162 S E. 157, 44 Ga 
App 538. 

Pa—Benson v Bradford County, 192 
A. 650, 326 Pa 454—Keech v. York 
County, 90 Pa Super 486—Vollmer 
v. Willis, Com PI, 20 Erie Co 41. 

Tenn—Allen v. Hickman, 53 SW,2d 
383, 165 Tenn 136. 

57 CJ p 1104 note 98. 

Accounting for, and payment of, re¬ 
ceipts of office to county or state 
see infra § 260. 

Act initiated by electors 

Ark—Baker v State, to Use of In¬ 
dependence 'County, 197 S W.2d 759, 
210 Ark. 690—House v. Brazil, 119 
S W 2d 397, 196 Ark. 602 

28. NY.—People v. Leech, 89 NY.S 
178, 43 Misc 436 

29. N C—Thompson v. Person Coun¬ 
ty, 107 SE. 1, 181 NO. 265 

SC.—Morris v. Buist, 82 SE 675, 
98 S.C. 415. 

30. Mich.—Toan v. McGinn, 260 N. 
W 108, 271 Mich. 28. 

67 C J p 1104 note 3, 

Placing on salary instead of salary 
and fee basis 

Mich.—Toan v. McGinn, supra 
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local statutes constables are compensated by fees® 1 
or are paid salaries. 32 

§ 218. Amount of Compensation 

A sheriff or constable is entitled to the amount of 
compensation fixed by f or in pursuance of, law. 

In the absence of constitutional restrictions, the 
legislature may fix and regulate the amount of com¬ 
pensation of sheriffs and constables 33 and in the 
various jurisdictions the amount of compensation 
of such officers usually is prescribed by statutory 
regulations, and such regulations control. 34 Where 
the office is one established by the constitution, 
the compensation may not be fixed at such a low 
sum that the duties of the office cannot be per¬ 
formed by the incumbent and the office is rendered 
useless. 35 Where a statute expressly allows com¬ 
pensation for certain services but fails to fix the 
amount, a reasonable compensation should be al¬ 
lowed, 36 and in fixing Jt the compensation fixed by 
another statute for the performance of a similar 
duty is properly taken as indicating the legislative 
measure. 37 


The officer is entitled to the amount of compensa¬ 
tion fixed by law; 38 but he is entitled only to such 
amount, 39 and, if a salary is fixed, he cannot recover 
additional compensation for any service within the 
lme of his official duty. 40 A statute providing for 
an additional allowance to sheriffs in counties 
wherein sheriff’s fees are reguated by a general law 
is not available to a sheriff whose fees and compen¬ 
sation are regulated by a special act, rather than a 
general law, 41 and a statute entitling a sheriff to 
prescribed additional compensation annually where 
the county does not furnish him a residence does 
not apply where the county furnishes him a suitable 
and satisfactory residence. 42 

Where the salary or fees of a sheriff and the 
salary or fees of a constable are fixed and regulated 
by statute separately and specifically, the compensa¬ 
tion prescribed for the one officer ordinarily does 
not apply to the other officer, 43 Under some stat¬ 
utes, however, it is expressly provided that a con¬ 
stable is entitled to such fees as are allowed sher¬ 
iffs for like services 44 Where the sheriff performs 
the duties of a constable, he is entitled to such 


31. Fla—Williams v State, 131 So 
864, 100 Fla 1570, followed m Ken¬ 
nedy v. Watson, 131 So. 866, 100 
Fla 1576. 

32. Iowa —Broyles v Mahaska 

County, 239 NW. 1, 213 Iowa 345 

Ky —Muenmnghoff v, Bartholomew, 
106 SW.2d 97, 269 Ky 36—Com¬ 
monwealth v Bartholomew, 97 S 
W 2d 591, 265 Ky 703 
NJ.—Brvolini v. Camden County, 23 
A 2d 118, 127 NJLaw 473 
57 CJ. p 1105 note 6 
Salary is liquidated, claim when 
fixed by statute.—Broyles v Mahaska 
County, 239 N.W. 1, 213 Iowa 345 

33. Fla—Sweat v. Waldon, 167 So. 
363, 123 Fla. 478. 

Ky—Jefferson County Fiscal Court 
v. Thomas, 130 SW2d 60, 279 Ky. 
458 

57 C J. p 1103 note 80 M (1), (5). 
Change of compensation see Officers 
I 95 

Liability of county for deficit where 
fees do not reach amount allowed 
as salary see infra § 253 

34. Ark—State v. Landers, 40 SW 
2d 432, 183 Ark 1138 

Iowa—Broyles v Mahaska County, 
239 NW. 1, 213 Iowa 345 
Ky—Milliken v. Harrod, 122 SW.2d 
148, 275 Ky. 597—Muenmnghoff v 
Bartholomew, 106 SW2d 97, 269 
Ky 36—Shipp v Bodes, 245 SW 
167, 196 Ky 523 

Miss.—Forrest County v Thompson, 
37 So 2d 787, 204 Miss 628 
N.Y —Hanley v. City of New York, I 
295 N.Y S 1002, 250 App.Div 552, 
motion denied 296 N.Y S. 824, 250 I 


App Div 852, affirmed 11 N E 2d 
308, 275 NY. 482 

Pa—Vollmer v. Willis, Com PI, 20 
Erie Co 41. 

57 CJ p 1105 note 8. 

Act initiated by electors 
Ark—House v Brazil, 119 S.W.2d 
397, 196 Ark 602 
Fees of high constable 
Pa—Bovee v. Willis, 31 PaDist & 
Co 119, 19 Erie Co 446, 51 York 
Leg.Rec 162—-Wingard v Arm¬ 
strong County, 18 PaDist & Co. 
743. 

35. Compensation held not too small 
Sheriff's salary fixed at one thou¬ 
sand eight hundred dollars by act 
of county which also limited the ex¬ 
penses of the sheriff’s office to ninety 
per cent of the gross receipts of the 
office was not so small as to cripple 
or render useless the office of sheriff 
and collector of county—House v. 
Brazil, 119 S W.2d 397, 196 Ark. 602. 

36. Iowa—Garber v. Clayton Coun¬ 
ty, 19 Iowa 29. 

37. Wis—Northern Trust Co v. 
Snyder, 89 NW. 460, 113 Wis. 516, 
90 Am SB 867. 

38. Ky—Hodges v. Daviess County, 
148 S W2d 697, 285 Ky. 508. 

39. Ark.—House v Brazil, 119 S W. 
2d 397, 196 Ark 602 

Colo—Hillman v Chmelka, 195 P.2d 
945, 118 Colo 252. 

Ga—Hiatt v. Turner, 172 S E. 607, 48 
Ga App 255. 

Miss—Forrest County v Thompson, 
37 So 2d 787, 204 Miss. 628. 
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Tenn—Vandergriff v Seeber, 216 S 
W,2d 311, 187 Tenn 561 
57 C.J p 1105 note 11. 

Sheriff as ex officio tax collector 
Sheriff performing duties both of 
sheriff and ex officio tax collector is 
entitled only to net compensation 
fixed by constitution for one officer 
—State v Landers, 40 S W 2d 432, 
183 Ark 1138 
Value of services 

The integrity, judgment, and re¬ 
sponsibility required of sheriff, as 
elected public officer, are elements 
to be considered in determining val¬ 
ue of his services, and such value 
should not be limited to the sum for 
which a competent clerk could have 
been hired—Wells v. Board of Edu¬ 
cation of Menifee County, Ky., 244 S 
W 2d 160. 

40. Ark—Baker v State, to Use of 
Independence County, 197 SW.2d 
759, 210 Ark 690—House v. Brazil, 
119 S W 2d 397, 196 Ark. 602 

Pa —Benson v. Bradford County, 192 
A. 650, 326 Pa 454—In re Borough 
High ’Constables, QuarSess, 32 
Del.Co 335. 

57 CJ. p 1105 note 12. 

41. Kan —Atchison County v. Smith,. 
105 P. 37, 81 Kan 91. 

42. Iowa.—Jones v Woodbury Coun¬ 
ty, 202 NW. 884, 199 Iowa 773. 

43. Ala.—White v. Lyon, 20 So 2d. 
523, 246 Ala 279. 

Ohio—State v. Cooper, 27 OCA. 462. 

44. Scope of enactment 
Statutory provision allowing con¬ 
stables fees “allowed sheriffs for like 
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compensation as the statute authorizes 45 which may, 
under the local statute, be fees for services of a 
sheriff. 46 On the other hand, where the statute 
restricts the sheriff to the same compensation which 
the constable would be entitled to for the same 
service, the compensation of the sheriff in perform¬ 
ing the duties of a constable is measured by the al¬ 
lowance to which the -constable would be entitled for 
discharging the same duties. 47 A constable who 
performs the duties of a sheriff is entitled to the 
allowance fixed by the statute, 48 which may, under 
the local statute, be the same compensation to which 
the sheriff would be entitled 49 Furthermore, it has 
been held that a constable who renders services 
which pertain to the office of sheriff acts as a 
sheriff’s officer and not as a constable, and is en¬ 
titled to compensation according to the sheriff’s fee 
bill. 59 

Amount fixed by county board. Some statutes 
confer power on the county board to fix the amount 
of compensation of sheriffs and constables. 51 The 
statutes sometimes provide that in case of the 
board’s failure to fix the compensation of such offi¬ 
cers, their compensation shall be the same as that 


received by their immediate predecessor in office. 52 
A statute giving to the sheriff for services not other¬ 
wise provided for such sums as the board of su¬ 
pervisors may allow does not apply to services per¬ 
formed by the sheriff when not acting in his offi¬ 
cial capacity. 53 

Under some statutes the decision of the county 
board in fixing the amount of a sheriff’s salary may 
be reviewed on appeal to a court and the court, on 
hearing such appeal, summarily determines the 
amount of salary to be paid to the sheriff. 54 In 
determining the amount of a sheriff’s salary on ap¬ 
peal the court is necessarily vested with wide dis¬ 
cretion, 55 and the court may fix the salary m an 
amount greater than that suggested by the sheriff to 
the county board in his request for a salary adjust¬ 
ment. 56 

Statutory limitations. Some statutes limit the 
amount of the salary, fees, or other compensation 
which a sheriff or constable may be allowed or re¬ 
ceive, and such statutes will be given effect when 
applicable. 57 Thus, under various statutes, the com¬ 
pensation is to be fixed according to population, 58 or 
in a given amount but in any month not to exceed 


services” refers only to fees allowed 
sheriffs by same general enactment 
—Williams v State, 131 So 864, 100 
Fla. 1570, followed m Kennedy v 
Watson, 131 So 866, 100 Fla. 1576. 

45. Ala—White v. Lyon, 20 So.2d 
523, 246 Ala. 279. 

46. Ala —White v. Lyon, supra— 
Trapp v. State, 25 So 194, 122 Ala 
394. 

47. S C —Mullins v Marion County, 
51 SB 535, 72 SC 84 

57 C J p 1106 notes 19, 20. 

48. Wis—Cutts v Rock County, 17 
N.W 636, 58 Wis. 641. 

49. Wis—Cutts v. Rock County, su¬ 
pra. 

50. Pa—Kottcamp v. York County, 
28 Pa Super. 96. 

57 C.J. p 1106 note 18. 

51. Minn—Cahill v. Beltrami Coun¬ 
ty, 29 NW.2d 444, 224 Minn. 564. 

NT-Konz v. Bedell, 75 NYS 2d 18, 
273 AppDiv 777, appeal denied 76 
NYS 2d 258, 273 App.Div 811, af¬ 
firmed 81 ITE.2d 322, 298 NY. 585 
57 C J p 1105 note 9. 

Statute held valid 

Nev.—Cawley v Pershing County, 
255 P. 1073, 50 Nev. 237. 

Statute as mandatory or directory 
Under statute providing that sal¬ 
aries of constables assigned to men¬ 
tioned courts in designated counties 
shall be fixed by board of chosen 
freeholders on recommendation of 
Judge of court of common pleas of 
any such county and shall be paid 


semimonthly, the recommendation of 
judge is a prerequisite to the fixing 
of salaries and is entirely discretion¬ 
ary but, when given, it becomes man¬ 
datory on the board to act m accord¬ 
ance with the recommendation — 
Ervolim v Camden County, 23 A2d 
118, 127 N. J Law 473 
Revocation of resolution fixing salary 
Where, by resolution of hoard of 
chosen freeholders of county on rec¬ 
ommendation of judge of court of 
common pleas, salaries of constables 
were fixed at a certain sum per an¬ 
num, the resolution was binding and 
irrevocable as far as the hoard was 
concerned, except that the salaries 
might be increased, and, therefore, 
subsequent resolution revoking the 
resolution fixing the salaries was 
void —Ervolim v. Camden County, 
supra. 

Allowances for ex officio services 
Under conditions provided in stat¬ 
ute, relating to allowances for ex 
officio services, commissioners’ court 
may authorize payment of ex officio 
compensation to sheriff in its discre¬ 
tion.—Taylor v. Brewster County, 
TexCivApp, 144 S W 2d 314, error 
dismissed, judgment correct. 

52. Nev—Cawley v. Pershing Coun¬ 
ty, 264 P. 696, 50 Nev. 411. 

57 C J P 1105 note 10. 

53. Mich—Follensbee v. St. Clair 
County, 35 N.W. 257, 67 Mich. 614. 

54. Minn—Cahill v. Beltrami Coun¬ 
ty, 29 NW.2d 444, 224 Minn. 564. 
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Effect of appeal 

Appeal from order of county board 
fixing sheriff's salary vacated board's 
decision so that the subject matter of 
appeal was before district court for 
determination de novo as if county 
board had taken no action in the 
premises.—Cahill v. Beltrami Coun¬ 
ty, supra. 

Statute held valid 

Minn —Cahill v. Beltrami County, 
supra. 

55. Minn—Cahill v Beltrami Coun¬ 
ty, supra. 

Discretion held not abused 
Minn —Cahill v. Beltrami County, su¬ 
pra. 

Duty of auditor to draw warrant 
Where district court fixes sheriff’s 
salary by order which is served on 
county auditor, auditor must draw 
warrants for sheriff’s salary m ac¬ 
cordance therewith as it comes due 
without auditing and allowance 
thereof by county board—Cahill v. 
Beltrami County, supra 

56. Minn.—Cahill v. Beltrami Coun¬ 
ty, supra. 

57. Ark.—State v. Landers, 40 SW. 
2d 432, 183 Ark 1138 

Ky—Milliken v. Harrod, 122 SW.2d 
148, 275 Ky 597—Shipp v Rodes, 
245 S.W. 167, 196 Ky 523. 

57 C.J. p 1106 note 23. 

58. Miss—Hester v. Copiah County, 
191 So 496, 186 Miss 716 

Tex—Garvey v. Wood, Civ App., 101 
S.W 2d 288. 

57 C J p 1106 note 23 Id]. 
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the amount paid into the general fund of the county 
by the officer, 59 or in excess of a certain percentage 
of the gross receipts of the office. 60 The sums re¬ 
ceived by a sheriff for the boarding of prisoners are 
not “fees” to be taken into consideration in apply¬ 
ing a statutory limitation of the amount of the 
fees which he may receive for any one year. 61 

Per diem compensation Where the compensation 
for certain services is fixed at a certain amount per 
day, a day’s time in the performance of such duties 
includes all the time in which the sheriff may be 
so engaged in the single calendar day. 62 

Excessive fees or charges. A sheriff or constable 
will not be allowed to make excessive charges or 
to collect excessive fees; 63 but, although the un¬ 
lawful excess of fees charged by an officer for 
serving the writ of a prior attaching creditor, and 
taxed in the bill of costs, has absorbed the debtor’s 
property to the injury of a subsequent attaching 
creditor, the latter can maintain no action against 
the officer for the injury. 64 

§ 219. -Agreements 

Where the compensation of a sheriff or constable 
for services which it is his duty to perform is fixed by 
statute, he may not recover on a contract for a greater 
compensation or on quantum meruit for such services a 
sum in excess of that allowed by statute. 

Where the compensation of the sheriff for certain 


services which it is his duty to perform is fixed by 
statute, the sheriff cannot recover on a contract for 
a greater compensation; 65 nor can be recover on a 
quantum meruit for such services a sum in excess 
of that allowed by the statute. 66 Where the compen¬ 
sation of the officer is fixed by law, he cannot be re¬ 
quired to accept a smaller amount even by agree¬ 
ment 67 When such an officer performs services 
which it is not his duty to perform, although of 
such character as appertain to his office, he may re¬ 
cover compensation contracted for, 68 or a reasona¬ 
ble compensation, where there is a general promise 
to pay and no express contract as to amount; 69 and 
it has been held that, where no question as to the 
legality o-f the agreement is presented, a sheriff who 
entered into an agreement with the county which 
clearly comprehended and embraced his compensa¬ 
tion for the discharge of his official duties, and 
thereafter collected, accepted, and retained the full 
amount of the agreed compensation, may not recover 
additional compensation. 70 

§ 220. - Estoppel 

A sheriff or constable may be estopped to claim the 
compensation to which he otherwise would be entitled. 

A sheriff or constable may be estopped to claim 
the compensation to which he otherwise would be 
entitled. 71 In some jurisdictions, in the absence of 
a statute otherwise providing, the acceptance by an 


Current federal census is exclusive 
evidence of population of county for 
purpose of determining amount of 
compensation of sheriff —Hester v. 
Copiah County, 191 So. 496, 186 Miss. 
716. 

59. Ky—Jefferson County Fiscal 
Court v. Thomas, 130 S-W.2d 60, 
279 Ky. 468—MuenninghofC v Bar¬ 
tholomew, 106 S.W.2d 97, 269 Ky. 
3 6—Commonwealth v. Bartholo¬ 
mew, 97 SW2d 591, 265 Ky 703. 

Computation of salary 
Ky —Muenmnghoff v Bartholomew, 
supra. 

Surplus in other months 
Any deficit between the officer's 
earnings and the amount of salary 
m any month may not be made up 
out of a surplus accumulated m oth¬ 
er months of the year—Muenmng- 
hoff v Bartholomew, supra. 

60. Act initiated by electors 

Ark.—House v. Brazil, 119 S.W2d 
397, 196 Ark 602. 

61. Mo—State v. Price, 246 S.W 
672, 296 Mo 121 

62. Wis—Northern Trust Co, v. 
Snyder, 89 NW. 460, 113 Wis. 516, 
90 AmS.R 867. 

63. Ill.—Chase v. De Wolf, 69 Ill 
47. 

57 C J. p 1107 note 40. I 


Penalties or forfeitures for claiming 
or exacting excessive fees see in¬ 
fra § 224, 

Recovery back of excessive payments 
see infra §§ 258, 259. 

64. Me.—-Turner v. Norris, 35 Me 

112 . 

57 C J p 1107 note 41. 

65. Minn —Corpus Juris cited in 
Cahill v. Beltrami County, 29 N W. 
2d 444, 448, 224 Minn 564 

57 C.J. p 1107 note 34 
Illegality of contract see Contracts § 
220 

66. Mich—Wilcoxson v. Andrews, 
33 NW. 533, 66 Mich. 553. 

67. Ky—Hodges v Daviess County, 
148 S W 2d 697, 285 Ky 508. 

68 . Tenn —Corpus juris cited in 
Draughton v. Fox-Pelletier Corp, 
126 S W 2d 329, 333, 174 Tenn. 457. 

57 CJ. P 1107 note 36 

69. NH.—Waldron v, Tuttle, 4 NH. 
149. 

70. NM—Baca v. Torrance County, 
214 P. 757, 28 N.M. 458. 

71. Officer held estopped 

Where the sheriff has procured an 
order of court fixing the wages of a 
keeper of malefactors with a stipu¬ 
lation that such compensation covers 
all fees to the sheriff or the keeper on 
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the commitment of vagrants, the 
sheriff is estopped to claim the fee 
allowed by the fee bill “on commit¬ 
ment for any criminal matter.”— 
Dougherty v. Cumberland, 26 Pa Su¬ 
per. 610. 

Officer held not estopped 

Constable was not estopped to de¬ 
mand specific compensation because 
he collected and retained fees under 
old system, where no one knew, be¬ 
cause of lack of official announce¬ 
ment, that, because of increase in 
population, township passed from 
fee to compensation basis.—Broyles 
v. Mahaska County, 239 NW. 1, 213 
Iowa 345. 

Failure to claim fees 

(1) Where a sheriff files his ac¬ 
count for fees for a certain service, 
and accepts the amount allowed by 
the county board, he may not after¬ 
ward recover additional fees for the 
same service which he omitted to 
claim in his first account —Gila 
County v. Thompson, 37 P. 22, 4 Am. 
180. 

(2) Where a sheriff who has per¬ 
formed services in redeeming from 
a foreclosure sale states, without 
any intention to deceive and on the 
advice of the persons interested In 
making the redemption, that his fees 
are a certain amount, and settles for 
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officer of an amount less than the salary fixed by 
statute does not constitute a waiver or estoppel as 
to the balance. 72 Under some statutes, however, it 
is expressly provided that an officer who signs on a 
pay roll a receipt for moneys paid for official serv¬ 
ices and who does not at the same time write that 
the amount received is received under protest is 
barred from recovering any additional compensation 
to which he might otherwise be entitled. 73 An offi¬ 
cer’s acceptance under an invalid special law of 
compensation in a lesser amount than that to which 
he was actually entitled under the general law does 
not constitute a waiver or estoppel of the officer’s 
right to claim compensation under the general law. 74 

§221. Particular Matters Affecting Compen¬ 
sation or Right Thereto 

a. In general 

b. Settlement between parties 

a. In General 

The compensation of a sheriff or constable or his 
right thereto may be affected by various matters, such 
as his residence or the place of performing his services. 

Various matters may or may not affect the com¬ 
pensation of a sheriff or constable or his right 
thereto. 75 An unauthorized appointment of a spe¬ 
cial sheriff, and the execution of process wrongfully 
issued to him, will not deprive the sheriff of the 
emoluments attached by law to his office; 76 and he 
will be entitled to recover from the county the com¬ 


pensation fixed by law for the service of such proc¬ 
ess, if it has not already been paid by the county 
to the special officer. 77 

Place of performing services . All fees prescribed 
by law for the compensation of a sheriff relate to 
duties performed within the state, 78 and, where com¬ 
pensation for services rendered beyond the state 
is not allowed him by statute, he is not lawfully en¬ 
titled to collect therefor. 79 A constable is without 
remedy for the collection of fees for the perform¬ 
ance of duties in a precinct without his jurisdic¬ 
tion. 80 

b. Settlement between Parties 

The sheriff generally is entitled to his fees or com¬ 
missions where the parties compromise or settle the debt 
without a sale after the service or levy of an execution 
or attachment. 

The sheriff is not entitled to any commissions on 
money paid to a judgment creditor before execu¬ 
tion is issued, 81 and even after execution is issued 
payment to or settlement or compromise with the 
execution creditor before the execution is served or 
levied defeats the sheriff’s right to commissions. 82 
Except in some jurisdictions, 83 however, if a debt 
is compromised or settled between the parties after 
the levy of an execution, the sheriff is entitled to 
his fees or commissions, 84 and, m order to make 
them, he may sell as much as is necessary of the 
property levied on. 85 The general rule in such case 
is that the sheriff shall receive the same compensa- 


such amount, he is not estopped from 
claiming more fees on discovering 
that he Is entitled to more than he 
stated—Sharvey v. Rust, 62 N.W. 
277, 60 Minn. 97. 

72. Iowa —Broyles v Mahaska 

County, 239 N.W. 1, 213 Iowa 346. 
N.Y.—Quayle v. City of New York, 
14 N.E 2d 836, 278 N.Y. 19, reargu¬ 
ment denied 16 N E.2d 117, 278 N. 
Y. 698. 

Acceptance by officer of less than le¬ 
gal compensation as waiver or es¬ 
toppel generally see Officers § 98 
In the absence of resulting detri¬ 
ment or loss to the county or mutual 
agreement to accept a smaller sal¬ 
ary, a sheriff was not estopped from 
recovering the difference between 
salary lawfully due and amount ac¬ 
tually paid, by having accepted less 
than his lawful salary during a pri¬ 
or period.—Crater v. Somerset Coun¬ 
ty, 4 A 2d 19, 17 N.XMisc. 133, re¬ 
versed on other grounds 8 A.2d 691, 
123 NJL 407—-Vail v. Somerset 
County, 4 A 2A 19, 17 N.J Misc. 133, 
reversed on other grounds 8 A 2d 696, 
123 N J.L. 415, 1 certiorari denied 6*0 
SCt. 616, 309 US 673, 84 L EcL 1018 
—Sutphen v. fijomerset County,, 4 A.2d 


19, 17 N J Misc 133, reversed on oth¬ 
er grounds 8 A 2d 697, 123 N.J.Law 
414. 

73. N.Y —Quayle v City of New 
York, 14 NE.2d 835, 278 NY 19, 
reargument denied 16 NE2d 117, 
278 NY 698. 

74. SC—Williamsburg County v. 
Graham, 196 SE 547, 190 SC. 233 

75. Residence of sheriff 

The right of a sheriff to fees and 
charges for his services is not de¬ 
feated because he did not reside in 
the state during the time when the 
services were rendered—Morgan v. 
Mitchell, 3 Mart, N.S., La, 576 

76. Kan—Skinner v. Cowley Coun¬ 
ty, 66 P 635, 63 Kan 557 

77. Kan—Skinner v. Cowley Coun¬ 
ty, supra. 

78. Wis —Northern Trust Co v 
Snyder, 89 NW 460, 113 Wis. 516, 
90 Am SR 867 

Pees of sheriff as agent to receive 
fugitive see Extradition § 23. 

Mil eagre for travel outside state or 
county see infra § 251. 

Territorial extent of sheriff's con¬ 
stable’s authority see supra 8 36. 


79. Mont.—Branmn v Sweet Grass 
County, 293 P 970, 88 Mont. 412. 

57 C.J. p 1107 note 49. 

80. Ala.—Waldrop v. Courson, 89 So. 
714, 206 Ala 189 

High constable of borough 
Pa—Carney v. Luzerne County, 18 
Pa List & Co. 624, 27 Luz.Leg Reg. 
49. 

81. N J —Corpus Juris guoted in 
Morris Plan Co. of New York v. 
Ashdown, 190 A. 303, 304, 15 N.J. 
Misc 185. 

57 C.J. p 1108 note 56. 

Commissions on collection and pay¬ 
ment of money generally see infra 
§ 240. 

82. N.J—Morris Plan Co. of New 
York v Ashdown, 190 A. 303, 15 N. 
JMisc 185. 

67 C.J. p 1108 note 57. 

83. Neb—O'Shea v. Kavanaugh, 91 
N.W. 578, 65 Neb. 639. 

57 C.J p 1108 note 58. 

84. N.J —Morris Plan Co of New 
York v. Ashdown, 190 A 303, 15 
N.J. Misc 185. 

57 C.J. p 1108 note 59. 

85. Md —Howard v. Levy Court, 1 
Harr, J. 558. 
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tion as though the service begun had been actually 
consummated. 86 So, also, where the debt is settled 
between the parties after the service or levy of an 
attachment, the sheriff is entitled to commissions 87 
at the rate allowed on executions, 88 on the value of 
the property attached, 89 not exceeding the sum at 
which the settlement is made, 90 and also to be re¬ 
paid his necessary disbursements; 91 and the statutes 
sometimes permit him to letain the property levied 
on until his fees and commissions are paid. 92 In 
order to entitle the sheriff to compensation on the 
ground that the debt has been settled, although the 
money has not passed through his hands, it is 
necessary that the debt should be paid by or for de¬ 
fendant. 93 Where the amount of an execution is 
paid by the debtor to the execution plaintiff after 
the return day of the writ, the sheriff is not entitled 
to commissions, since the money was not made by 
him. 94 

One half of commission . Statutes providing that, 
when an attachment or execution which has been 
levied is settled between the parties without a 
sale, the sheriff is entitled to one half of the com¬ 
mission allowed in case of a sale will be given ef¬ 
fect 95 Where such half commission is allowed m 
case of an attachment on the demand sued on it 
must be computed on the amount really due and paid 
and accepted on the settlement, 96 rather than the 
amount for which the attachment was sued out, 97 
but, where the levy was sufficient to satisfy the claim 
of plaintiff in full, he cannot deprive the sheriff of 
all or a part of his commission by remitting all or 
part of the amount really due him from defendant. 98 

Where property is sold in foreclosure proceedings 
to the second mortgagee, but under an arrangement 
between him and the first mortgagee their claims are 
to be satisfied of record without any money being 


collected and paid by the sheriff, the latter is not 
entitled to poundage. 99 

Lack of consideration . The sheriff is not entitled 
to poundage where no sum is paid m settlement, 
and no consideration passes from defendant to plain¬ 
tiff for the discontinuance of the action 1 or the mak¬ 
ing of a stipulation that plaintiff has no cause of 
action under the complaint. 2 

Statutory fees for services rendered. A settle¬ 
ment between the parties cannot deprive the sheriff 
of his right to the statutory fees for the services 
actually rendered by him. 3 

§ 222. - Expiration of Term of Office 

After the expiration of his term of office a sheriff 
may sue for fees and commissions in an attachment con¬ 
cluded during his term. 

A sheriff, after expiration of his term of office, 
may sue for fees and commissions in an attachment 
concluded during his term, 4 but, where an attach¬ 
ment is levied by a sheriff and the property released 
on a forthcoming bond, and, the attachment being 
sustained, the proceeds of the property are paid to, 
and disbursed by, the successor of the sheriff who 
levied the attachment, such successor, and not the 
former sheriff, is entitled to the commissions. 5 
Where, after a jury have been summoned, but be¬ 
fore the return day of the venire,-the sheriff goes 
out of office, he is entitled to the fees for summoning 
the jury, 6 but not for returning the venire. 7 

§ 223. - Interest 

A sheriff cannot be allowed interest on a claim 
against the county for services until his account has 
been presented to the county board for allowance. 

A sheriff cannot be allowed interest on a claim 
against the county for services until his account 


86. N J —Moms Plan Co. of New 
York v. Ashdown, 190 A 303, 15 N 
J Misc 185 

57 C J. p 1108 note 61. 

87. N J —Morris Plan Co. of New 
York v Ashdown, 190 A. 303, 15 N 
JMisc 185 

57 CJ. p 1108 note 62 

88. NY.—-Muller v. Santler, 18 Abb 
Pr 450, 28 HowPr 87—Jelling- 
haus v. Scheldt, 18 Abb Pr. 452 

89. N J t —Morris Plan Co of New 
York v. Ashdown, 190 A. 303, 15 N 
J.Misc. 185. 

57 CJ. p 1108 note 64 

90. N J.—Morris Plan Co. of New 
York v. Ashdown, 190 A 303, 15 N 
J Misc. 185 

57 CJ. p 1108 note 65 

91. NY—Trenor v Fachin, 12 Abb 

Pr. 136, 20 How.Pr. 405. I 


92. N.Y —O'Brien v National Con¬ 
duit, etc,, Co, 87 NYS 131, 43 
Misc. 327. 

93. Pa—Larzelere v. Fisher, 24 Fa 
Super 194. 

57 C.J p 1109 note 68. 

94. Del—Lofland v. Jefferson, 4 Del 
303 

95. Ala—Morrow v Bosentihl, 17 
So 608, 106 Ala 198 

57 C J p 1109 notes 70, 71. 

96. Ala—U. S Bolling: Stock Co. v. 
Clark, 10 So 917, 95 Ala 322, ap¬ 
proved m Morrow v Bosentihl, 17 
So. 608, 106 Ala. 198. 

97. Ala—HCJ S Rolling 1 Stock Co v. 
Clark, 10 So. 917, 95 Ala 322, ap¬ 
proved m Morrow v. Bosentihl, 17 
So 608, 106 Ala. 198. 
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98. Ala —Morrow v Bosentihl, 17 
So. 608, 106 Ala 198 

99. Ohio —Trumbull Sav , etc , Co, v. 
Jones, 27 Ohio NP,NS, 469. 

1 . NY—Frepch v Bankverein Suis¬ 
se, 165 NY.S 86, 179 App Div. 371 

2 . N Y.—French v. Bankverein 

Suisse, supra. 

3. N J —Corpus Juris quoted in 

Morns Plan Co of New York v. 
Ashdown, 190 A 303, 304, 15 NJ. 
Misc. 185. 

57 CJ p 1109 note 78. 

4. N.Y.—O’Bnen v Obel, 92 NY.S. 
333, 46 Misc. 449. 

5. Mo—Ring v. Vogel Pamt, etc., 
Co., 46 Mo App. 374. 

6 - N.Y.—Woods v. Gibson, 6 Johns. 
125. 

7. N.Y.—Woods v. Gibson, supra. 
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has been presented to the board of supervisors for 
allowance, 8 and no interest whatever will be allowed 
on a sheriff’s claim for costs due him for services 
in a litigated cause. 9 

§ 224. Penalties and Forfeitures 

Under statutory regulation a sheriff or constable who 
claims or exacts illegal or excessive fees forfeits his 
fees or subjects himself to a penalty. 

Under some statutes a sheriff or constable who 
claims or exacts illegal or excessive fees forfeits 
his fees 10 or subjects himself to a penalty. 11 Some 
statutes provide for the forfeiture of the fees of a 
sheriff whenever he returns a paper or process into 
court without indorsement thereon of the fees 
claimed by him. 12 There may be cases to which the 
foregoing statutes are inapplicable; 13 and the fact 
that an officer has been guilty of an impropriety in 
connection with the discharge of an official duty 
does not necessarily deprive him of his right to his 
fees. 14 A willful intent to violate the statute has 
been held necessary. 15 

Proceedings. The general rules governing pro¬ 
ceedings to recover statutory penalties usually ap¬ 
ply 16 with respect to pleading 17 and evidence 18 
Clear proof of an overcharge is necessary to war¬ 
rant a forfeiture of the entire bill containing the 
alleged overcharge. 19 The right of action for the 
statutory penalty for charging excessive fees is 
usually limited to the person against whom such fees 
were charged 20 An officer is charged with knowl¬ 
edge of the statutory fees for his office and ignor¬ 


§§ 223-225 

ance thereof is no excuse in a proceeding under 
the statute for a penalty. 21 

§ 225. Rights of De Facto Officers, Deputies, 
Assistants, and Substitutes 

a. De facto officers 

b. Deputies, assistants, and substitutes 

a. De Facto Officers 

A sheriff de facto has no right to the emoluments 
of the office for the time he occupies the office, as 
against one who during such period was the sheriff de 
jure, 

One who is only a sheriff de facto has no right to 
the emoluments of the office for the time he occupies 
the office, as against one who during such period 
was the sheriff de jure; 22 and one who assumes the 
office of sheriff, being constitutionally ineligible, 
cannot recover compensation from the county for 
his services, although he was apparently well elect¬ 
ed, and was permitted to serve without any proceed¬ 
ings of ouster. 23 A de facto constable is without 
right to collect compensation for his services. 24 

b. Deputies, Assistants, and Substitutes 

(1) Deputy sheriff 

(2) Other deputies, assistants, and sub¬ 

stitutes 

(1) Deputy Sheriff 

A deputy sheriff is entitled to such compensation 
for his services as may be fixed by statute or by agree¬ 
ment with the sheriff. 

The compensation of a deputy sheriff is for public 


3. N.Y.—People v. Clinton County, 
19 NTS 642, 64 Hun 636, motion 
denied and modified on other 
grounds 20 N Y.S. 273, 65 Hun 622 

57 CJ. p 1107 note 43. 

9. Pa—Galbraith v. Walker, 95 Pa 
481. 

10. La—Ware v. Wilson, 22 La.Ann 
102 

Amercement of sheriff or constable 
generally see supra §§ 173-176 

11. Colo—Hillman v Chmelka, 195 
P 2d 945, 118 Colo 252. 

Tex—Cook v. Nacogdoches County, 
Civ App , 147 S W.2d 943, error dis¬ 
missed, judgment correct. 

57 CJ. p 1110 note 96. 

12 . La—Smardon v. Green, 10 La 
Ann 701. 

13. Tenn.—Kerr v Raines, 256 S.W 
246, 148 Tenn. 501. 

57 C.J. p 1110 note 98. 

14. Me—Thompson v. Wiley, 20 Me 
479. 

57 CJ. p 1110 note 99. 

15. Tex.—Cook v. Nacogdoches 


County, Civ App , 147 S W 2d 943, 
error dismissed, judgment correct 

16. Colo—Hillman v Chmelka, 195 
P 2d 945, 118 Colo 252. 

17. Sufficiency of complaint 
Where, in an action against an offi¬ 
cer to recover a statutory penalty 
because of illegal fees charged, the 
complaint alleged that several writs 
were served at the same time, the 
fees charged for each service being 
illegal, and that defendant received 
in payment of his fees a certain sum, 
it was not demurrable, as stating 
several causes of action m one count. 
—Littlefield v. Cowles, 50 A. 737, 74 
Conn 241. 

18. Evidence held sufficient 

To show that demand for excess 
fees was made willfully and know¬ 
ingly—Hillman v. Chmelka, 195 P.2d 
945, 118 Colo. 252. 

19 . La —Gulf Motor Truck Co v. 
Scott, 6 La App 64. 

20. Conn—Littlefield v. Cowles, 50 
A. 737, 74 Conn. 241. 

57 C.J p 1110 note 1. 
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21. Colo—Hillman v Chmelka, 195 
P 2d 945, 118 Colo 252. 

22. Iowa—McCue v Wapello Coun¬ 
ty, 10 NW 248, 56 Iowa 698, il 
Am R 134 

57 C J. p 1110 note 4 
De facto sheriffs generally see supra 
§ 12 . 

Rightful officer Is entitled to the 
compensation attached to the office, 
and he may recover from the de facto 
officer the compensation received by 
him—Israel v Wood, 56 P.2d 1324, 
98 Colo 495—57 CJ. p 1110 note 4 
[a] 

Recovery from de facto officer or 
usurper generally see Officers § 
100 . 

23. Miss —Matthews v. Copiah 

County, 53 Miss 715, 24 Am R. 715. 

24. Cal—Lopez v Payne, 196 P 919, 
51 CaJLApp 447 

Pa.—Comfort v Cumberland County, 
23 Pa.Co 414. 

De facto constables generally see su¬ 
pra S 20. 
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service. 25 Where the statute gives the sheriff no 
fee for a particular service, a deputy who performs 
such service can claim no compensation. 26 In the 
absence of constitutional restrictions the legislature 
has power to provide for the compensation of dep¬ 
uty sheriffs. 27 In various jurisdictions the con¬ 
stitutions and statutes make provision for the com¬ 
pensation of deputy sheriffs, 28 and they are com¬ 
pensated by salary or fees as such provisions may 
direct. 29 Where a deputy sheriff is regarded as a 
public officer, he is subject to the same general 
limitations as any other public officer in the matter 
of salary and fees. 30 A deputy sheriff who has 


levied on goods and retains them in his custody after 
his principal’s term of office has expired is entitled 
to the fees for such custody, until he surrenders 
the goods to the new sheriff. 31 A person is not en¬ 
titled to draw pay from the county as riding bailiff 
for a circuit court and also as an emergency deputy 
sheriff, 32 and a deputy sheriff has no legal right 
to receive money paid as a gratuity by a litigant or 
his representative. 33 

Amount of compensation. The constitutions or 
statutes sometimes fix the amount of compensation 
of deputy sheriffs 34 or provide for its determina¬ 
tion by the county board 35 or by a salary board 36 


25. N C.—Towe v. Yancey County, 31 
S.E.2d 754, 224 N C. 579. 

26. N.Y.—Day v. New York, 66 NY 
592. 

27. N.C —Towe v. Yancey County, 31 
SE2d 754, 224 NC 579 

28. Ark.—Clay County v Huff, 90 
SW.2d 474, 192 Ark 150 

Ga—HacNeill v. Bazemore, 21 SE 
2d 414, 194 Ga 406. 

La—State ex rel. McKay v. City of 
New Orleans, 131 So. 843, 171 La 
670. 

Mick.—Toan v. McGinn, 260 NW 
108, 271 Mich. 28. 

Mont.—State ex rel. Busch v Board 
of Com'rs of Yellowstone County, 
191 P 2d 670, 121 Mont 162 
NC—Towe v Yancey County, 31 S E 
2d 754, 224 NC 579—Borders v 
Clme, 193 SE. 826, 212 NC 472 
Okl.—Cavm v Board of Com'rs of 
Garfield County, 33 iP 2d 477, 168 
Okl 267. 

Pa —McClain v. Northumberland 

County, 46 PaDist & Co. 705, 15 
Northumb Leg.J 363—Vollmer v. 
Willis, Com.Pl, 20 Erie Co. 41. 

57 C J. p 1111 note 8. 

29. Salary 

La—State ex rel. McKay v. City of 
New Orleans, 131 So. 843, 171 La 
670. 

Okl—Cavm v Board of Com'rs of 
Garfield County, 33 P 2d 477, 168 
Okl 267. 

Pa—Keech v. York County, 90 Pa 
Super. 486. 

Statute held repealed 
Ark—Clay County v Ruff, 90 S.W. 
2d 474, 192 Ark 150. 

County hoard of supervisors had 
right to place deputy sheriff on sal¬ 
ary instead of salary and fee basis.— 
Toan v. McGmn, 260 N.W 108, 271 
Mich 28 
Xu Georgia 

(1) Under L 1924 p 89 § 5 provi¬ 
sion is made for salaries to be paid 
to deputies of the sheriff to be fixed 
by the county board —MacNeill v 
Bazemore. 21 SE2d 414, 194 Ga. 406. 

(2) Prior to enactment of such 
statute a sheriff's deputy had no cer¬ 


tain compensation except for past 
services, and then only such com¬ 
pensation as may have been agreed 
on between him and the sheriff — 
MacNeill v Bazemore, supra 

30. Mo —Scott v Endicott, 38 S W 
2d 67, 225 Mo App. 426 

Deputy sheriff as public officer see 
supra § 2. 

31. HI—Doliver v. Collmgwood, 8 
A. 711, 15 HI 510 

32. Ind—Mathena v. Losey, 165 N. 
E. 253, 88 Ind App. 634 

33. NY.—Wendt v. McCarner, 163 
N.Y.S 767, 176 App Div. 695. 

34. Ga—Floyd County v. Johnson, 
57 S E 2d 502, 80 Ga App. 785. 

Pa—Vollmer v. Willis, Com PI, 20 
Erie Co. 41 
57 C J p 1111 note 9 
Change of compensation see Officers 
§ 95. 

Minimum, fixed by constitution 
La—State ex rel McKay v. City of 
New Orleans, 131 So. 843, 171 La. 
670. 

35. Ga —MacNeill v Bazemore, 21 
S.E.2d 414, 194 Ga. 406. 

Ind—Mathena v. Losey, 165 NE. 253, 
88 Ind App. 634. 

Mont—State ex rel. Husch v. Board 
of Com’rs of Yellowstone County, 
191 P 2d 670, 121 Mont. 162 
Okl.—Cavm v. Board of Com’rs of 
Garfield County, 33 DP 2d 477, 168 
Okl. 267. 

57 C.J. p 1111 note 10. 

County hoard and not sheriff 
Okl.—Cavm v Board of Com’rs of 
Garfield County, supra. 

Provision held mandatory 

Constitutional provision that depu¬ 
ty sheriffs shall have their compensa¬ 
tion determined by the county com¬ 
missioners is mandatory—People ex 
rel Meyering v. Whealan, 190 NE 
693, 356 Ill 402. 

The words “shall flx ,, in statutory 
provision that county commissioners 
shall fix salaries of deputy sheriffs 
on furnishing of statement as to 
number of deputies required, with 
recommendation as to their salaries, 
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by sheriff, do not mean “shall estab¬ 
lish ”—MacNeill v Bazemore, 21 S. 
E 2d 414, 194 Ga 406 

County commissioners must appro¬ 
priate for, and pay reasonable com¬ 
pensation to, the number of deputies 
to county officers that is allowed by 
circuit court rule —People ex rel 
Meyenng v. Whealan, 190 NE 693, 
356 Ill 402. 

Amount fixed during preceding year 

Board of county commissioners, m 
estimating needs for current fiscal 
year, was authorized to fix salaries 
for deputies appointed by sheriff, 
without regard to amount fixed there¬ 
for during preceding fiscal year.— 
Cavm v. Board of Com’rs of Garfield 
County, 33 P.2d 477, 168 Okl. 267. 

Discontinuance of allowance after 
services performed 

Deputy sheriff appointed under 
statute was entitled to recover from 
county reasonable compensation for 
services rendered in good faith, with 
full knowledge of officials concern¬ 
ed, before commissioners* court pass¬ 
ed order discontinuing allowances for 
deputies, although commissioners’ 
court could terminate arrangement 
whereby county was paying monthly 
salary of deputy or decline to re¬ 
new arrangement whereby county 
would do so—Harris County v. Ne¬ 
ville, TexCivApp,, 84 S.W 2d 834, 
followed in Hams County v Hill, 84 
S.W 2d 835 and Harris County v. Og¬ 
den, 84 S.W.2d 835. 

36. IPa—Keech v York County, 90 
Pa.Super. 486—McClain v. North¬ 
umberland County, 46 PaDist & 
Co. 705, 15 Northumb.Leg J 363— 
Vollmer v. Willis, Com.PI., 20 Erie 
Co. 41. 

Review of decision of hoard 

Superior court would not he jus¬ 
tified in disturbing order of court of 
common pleas affirming decision of 
county salary board refusing to fix 
compensation of deputy sheriff, in ab¬ 
sence of abuse of discretion or irreg¬ 
ularity in action of salary boa*rd 
lower court.—Appeal of Ludwick, 178 
A. 339, 117 Pa.Super. 471. 
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or court, 37 or by the sheriff. 33 

A statutory limitation of amount of the com¬ 
pensation of a deputy sheriff which may be fixed 
by the sheriff or county board will be given effect; 39 
but a limitation of the salary of a sheriff to the 
amount of the fees, charges, and commissions earned 
and collected by him, less the cost of the conduct 
and operation of the office, does not apply to the 
compensation of deputies. 40 

Agreement for compensation . Provided it is not 
illegal, and m the absence of statute otherwise 
providing for the compensation of deputy sheriffs, 
a private contract between a sheriff and his deputy 
which fixes the compensation of the latter will be 
given effect. 41 A sheriff may contract with his 
deputy either for a specific compensation or for 
a reasonable portion of the fees and emoluments of 
the office, 42 and under the express provisions of 
some statutes the sheriff may employ deputies at 
such salaries as he may fix and agree on to be paid 
by the sheriff out of the salary and fees allowed to 
him for his services. 43 Where a deputy is dis¬ 
charged by the sheriff before the expiration of the 
contract term, he may recover compensation up to 
the time of discharge, but is not entitled to recover 
for services rendered thereafter. 44 

Estoppel. A deputy sheriff may be estopped from 
claiming compensation to which he otherwise 
might be entitled. 45 In the absence of statute oth¬ 
erwise providing, it has been held that the accept¬ 


ance by a deputy sheriff of an amount less than 
the salary fixed does not constitute an estoppel to 
claim the balance. 46 

Per diem compensation . Where the statute pro¬ 
vides that a deputy sheriff shall be paid a certain 
sum per day for the time actually employed, he 
is entitled only to one day’s pay for a day’s work, 47 
even though he works more than eight hours. 48 
Under some statutes, however, an unsalaried spe¬ 
cial deputy sheriff is entitled to a certain sum for 
an eight-hour day. 49 

Bond for fees. Where the statute limits the por¬ 
tion of the fees for travel and services which a 
sheriff may demand and receive from his deputies, 
a bond from the deputy to the sheriff, conditioned 
to pay over a larger amount of such fees, is void; 50 
but under such a statute a sheriff may take the bond 
from his deputy, conditioned to pay over the portion 
allowed by law of all fees that he shall receive. 51 

(2) Other Deputies, Assistants, and Substi¬ 
tutes 

Assistants of, and substitutes for, the sheriff and 
deputy constables are to be compensated for their serv¬ 
ices in accordance with statutory regulations. 

Other assistants of, 62 and substitutes for, 53 the 
sheriff are to be compensated for their services in 
accordance with statutory regulations. Thus, un¬ 
der particular statutes a coroner may be entitled 
to the fees provided by statute and not to the fixed 
salary of the sheriff 54 An elisor is entitled to the 


37 . Or.—Henry v. Yamhill County, 
62 P 375, 37 Or 562 

67 C J. p 1111 note 11 

Commissioners’ court 

Tex.—Wood v. Anderson, Civ.App., 
143 S W 2d 90, reversed on other 
grounds Anderson v Wood, 152 S 
W 2d 1084, 137 Tex 201—Harris 
County v Neville, Civ App , S4 S W. 
2d ‘834—Tarrant County v Smith, 
Civ App, 81 SW2d 537, error re¬ 
fused. 

38 . Mo—State v. Nolte, 285 S.W 
501, 315 Mo. 84. 

Ohio—State ex rel. Geyer v Griffin, 
76 N.E.2d 294, 80 Ohio App 447 

39 . Mont—Hogan v Cascade Coun¬ 
ty, 92 P. 529, 36 Mont. 183. 

57 C.J. p 1111 note 19. 

40 . Ala.—Henry v. Wiggins, 92 So 
108, 207 Ala 251 

41 . Ala—Mosely v. Kennedy, 17 So 

. 2d 536, ?45 Ala. 44$, 

Ga—Beaty v.' Burch, 160 SJE. 654, 
43 Ga App 83§ 

Ky.—Hodges v* Daviess County, 148 
SW.2d 697, 285 Ky 508. 

57 C.J. p 1441 note ( 14* , ^ / 


Agreements as to compensation of 
sheriff see supra § 219 

Legality or illegality of contract see 
Contracts § 220. 

42. Ga—Beaty v. Burch, 160 S.E 
654, 43 Ga App, 832 

57 C.J. p 1111 note 14 [al. 

43. Ark—Clay County v Ruff, 90 S 
W 2d 474, 192 Ark 150 

44. Ga—Beaty v. Burch, 160 S E. 
654, 43 Ga App 832. 

45. Ky —Hodges v Daviess County, 
148 S W 2d 697, 285 Ky. 508 

46. Tex—Hausser v. Mulligan, 107 
S W2d 870, 130 Tex. 117. 

Acceptance by officer of less than le¬ 
gal compensation as waiver or es¬ 
toppel generally see, Officers § 98 

47. Ill.—Christian County v Mern- 
gan, 61 N.E 479, 191 Ill. 484 

’48. Ill—Christian County v. Merri- 
gan, supra 

57 C.J p 1111 note 22. 

1 

49. Pa.—McClain v. Northumberland 
County, 46 Fa.Dist. & Co. 705, li> 

| Northumb.Leg J 363. , 1 , t ’ 1 
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50. Mass —Farrar v Barton, 5 Mass. 
395. 

51. Mass —Mattoon v. Kidd, 7 Mass. 
33 

52. Chief cleric in sheriff’s office 

Ala—Mobile County v State ex rel. 
Farmer, 3 So 2d 435, 30 Ala.App. 
246 

Sheriff’s process server, receiving 
temporary appointment, limited by 
statute to two months, was not enti¬ 
tled to pay for services after two 
months —Morris v. Civil Service 
Commission, 153 A. 635, 9 NJMisc 
309 

limitation as to amount 

Limitation of salary of a sheriff 
to the amount of the fees, charges, 
and commissions earned and collect¬ 
ed by him, less the cost of the con¬ 
duct and ope^ion of the office, does 
not apply to the compensation of as¬ 
sistants to the sheriff—Henry v 
Wiggins, 92 8o( 108, 207 Ala. 251 

53. Term—Allen v. Hickman, 53 S 
W.2d 383, 165 Tenn 136. 

Substitutes for sheriff generally see 
feupra §§ 31-33. 

54. Tenn.—Allen v. Hickman, supra. 
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compensation allowed the sheriff for performing 
the same duties. 55 

Deputy constable . The statutes usually make pro¬ 
vision for compensation of deputy constables. 56 
The compensation is to be paid by way of sal¬ 
ary or fees 57 and in- such amount 58 as the local 
statutes may direct. 

Person serving process in private capacity . 


Where a person executes a warrant or serves a 
subpoena issued by an alderman to him in his indi¬ 
vidual capacity as a private citizen, he is entitled 
to the same fees as a constable would have been 
entitled to receive for executing the same process, 59 
and this is true, even though the person executing 
or serving the process has been commissioned gen¬ 
erally as a deputy sheriff without salary. 69 


B. SUBJECTS OF COMPENSATION OR REIMBURSEMENT 


§ 226. Service of Process, Notices, Etc., in 
General 

A sheriff or constable generally ts allowed compen¬ 
sation for the service and return of process and notices 

Generally, 61 although not always, 62 a sheriff or 
constable is allowed compensation for the service 
and return of process, notices, and the like. 

Service of same process or writ on several per¬ 
sons. Where a sheriff is required to serve the same 
process or writ on a number of persons, he is enti¬ 
tled to his statutory fee for each individual served, 63 
and not merely to one fee for service on all, 64 
and the fact that he is unable to serve all does not 
deprive him of his right to his fees for the services 
which he has made. 65 

Unsuccessful attempts to serve process. In the 
absence of a statutory provision allowing a sheriff 
compensation for endeavoring to serve process, al¬ 


though he is unable to find and serve the party, a 
sheriff is entitled to no fees for unsuccessful at¬ 
tempts to serve process. 66 

§ 227. Arrest, Keeping, and Transportation 
of Prisoners in Civil Proceedings 

A sheriff or constable usually is allowed compen¬ 
sation for arresting a debtor and committing him under 
a body execution. 

A sheriff or constable usually is allowed compen¬ 
sation for his official services m arresting a debtor 
and committing him to prison under a body execu¬ 
tion 67 or m making an arrest under an attachment 
issued against a person charged with contempt, 68 
but a sheriff is not entitled to a fee for arresting 
on a capias ad satisfaciendum a person who is 
privileged from arrest; 69 and the sheriff may be 
held not entitled to poundage in a body execution. 70 


55. Idaho —Griffith v Montandon, 35 
P. 704, 4 Idaho 75. 

56. Ky.—Commonwealth v. Barthol¬ 
omew, 97 S.W.2d 591, 265 Ky. 703. 

57. Salary 

Ky.—Commonwealth v. Bartholomew, 
supra 

Allocation of fees 

Legislature could allocate all fees 
earned by office of constable through 
deputy constables to payment of sal¬ 
aries of deputy constables alone.— 
Jefferson County Fiscal Court v. 
Thomas, 130 S.W.2d 60, 279 Ky. 458. 

58 . Ky—Muenmnghoff v Bartholo¬ 
mew, 106 S W.2d 97. 269 Ky. 36 
—Commonwealth v Bartholomew, 
97 S W 2d 591, 265 Ky. 703. 

Purpose of statute 

Ky—Commonwealth v. Bartholomew, 
supra. 

59. Pa—Keech v. York County, 90 
Pa Super. 486 

60 . Pa—Keech v, York County, su¬ 
pra. 

61. Minn—Russ v. Kane, 285 N.W 
472, 205 Minn 187 

Pa.—Ehrhardt v Kaplan Bros & Co , 
Com PI, 42 LackJur. 7. 

57 C J. P 3112 note 28. 


Compensation as sheriff and consta- J 
hie in same case | 

Statute authorizing sheriff to ex¬ 
ecute all mesne and final process re¬ 
quired of constables and authorizing 
receipt of same fees except m stat¬ 
ed cases, did not intend that sheriff 
be compensated m same case in his 
capacity as sheriff for some of the 
service and as constable for other 
features of it—State, for Use and 
Benefit of Morgan County v Nor¬ 
wood, 26 So 2d 577, 248 Ala. 128. 
Executing search warrant 

(1) Sheriff was entitled to statu¬ 
tory fee for executing search war¬ 
rant in liquor prosecution.—State ex 
rel Holcombe v. Stone, 171 So. 366, 
233 Ala 243. 

(2) Sheriff, who received statutory 
fee for his seizure of contraband 
liquor under each search warrant and 
prosecution of condemnation pro¬ 
ceedings was not also entitled to ad¬ 
ditional statutory fee for executing 
each search warrant—State cx rel 
Holcombe v. Stone, 155 So. 636, 26 
Ala App 187, certiorari denied 155 So. 
637, 229 Ala. 88. 

62. Wis.—Zielica v Worzalla, 156 

N.W 62 3, 162 Wis. 603 
57 C.J. p 1112 note 29 
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No fee in addition to attendance fee 

(1) Sheriff who is paid statutory 
fee for attending and prosecuting 
liquor condemnation proceeding may 
not collect from county additional 
fees for service of notices in such 
proceeding.—Stone v. State ex rel 
Holcombe, 173 So 63, 233 Ala 583— 
State ex rel. Holcombe v. Stone, 171 
So 366, 233 Ala., 243. 

(2) Attendance at court generally 
see infra § 241. 

63. Tex.—Moore v. McClure, 64 S.W. 
810, 26 Tex Civ.App 459. 

57 CJ. p 1112 note 30. 

64. Tex.—Moore v. McClure, supra. 

65. Tex.—Moore v. McClure, supra. 

66. Minn —Wagener v Ramsey 

County, 79 N.W. 166, 76 Minn. 368 

67. Md—Stewart v. Dorsey, 3 Harr 
& M. 401. 

57 CJ. p 1112 note 35. 

68. N Y.—Smith v. Birdsall, 9 Johns. 
328 

Attachment against witness see in¬ 
fra § 233 

69. N.Y.—Wragg v. Swart, 10 Johns. 
93. 

70. N.Y.—O'Brien v. Amencan # Sure- 
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SHERIFFS AND 

Erroneous detention of prisoner . Where defend¬ 
ant in an action of scire facias against him as bail 
has procured a constable to attend the court to re¬ 
ceive the principal surrender by the bail, errors on 
the part of the officer in detaining the principal will 
not deprive 'him of his right to legal fees. 71 

Arrest or commitment of several persons on same 
process . A sheriff or constable has been held en¬ 
titled to but a single fee for executing a warrant 
of arrest, although two or more persons are named 
therein, 72 but entitled to the statutory fee for each 
person committed where more than one is named 
m the commitment. 73 Where several persons are 
named in an attachment, the sheriff is entitled to 
his fee for each person attached. 74 

§ 228. Services in Criminal Proceedings 

A sheriff or constable is entitled to compensation only 
for such services, in criminal proceedings, as the stat¬ 
utes provide compensation for. 

A sheriff or constable is entitled to compensation 
for such, 75 and only such, 76 services in criminal pro¬ 
ceedings as the statutes provide compensation for. 
Where the statute allows sheriffs a sum not exceed¬ 
ing a certain amount per annum from the county 
for services in criminal cases of a certain class, they 
are not entitled to any other compensation m such 
cases ; 77 and where the fees of a sheriff for services 
m liquor law cases are otherwise provided for by 
statute 'he may not be entitled to a portion of the 
fines as additional compensation. 78 The failure of 
a prosecution because the law under which it was 
instituted had expired or been repealed before the 


CONSTABLES §§ 227-229 

prosecution was commenced cannot affect the right 
of the sheriff to his costs. 79 

Executing death sentence . A sheriff is entitled 
only to his statutory fee for executing a death sen¬ 
tence. 80 

§ 229. - Search for, or Arrest or Pursuit 

of. Persons Charged with Crime j 

A sheriff or constable ordinarily is allowed compen¬ 
sation for making arrests, although an officer otherwise 
compensated is, in the absence of statutory provision, 
denied extra compensation for serving a warrant of 
arrest. 

The making of arrests or the execution of war¬ 
rants therefor, is a service for which sheriffs and 
constables ordinarily are allowed compensation; 81 
but an officer who is otherwise compensated by an 
annual salary or per diem compensation is not enti¬ 
tled, in the absence of statutory provision therefor, 
to extra compensation for service of a warrant of 
arrest, 82 and some statutes are construed to author¬ 
ize the county commissioners, m their discretion, to 
disallow fees for serving a warrant of arrest for 
a preliminary examination. 83 If a warrant of ar¬ 
rest in a criminal action is regular and valid on its 
face, the sheriff or constable may collect his fees 
from the county for serving it, 84 notwithstanding 
any knowledge of his own as to matters affecting 
the validity of the proceedings, 85 but such an offi¬ 
cer is not entitled to fees for making an arrest un¬ 
der a criminal process which states no offense and is 
therefore void on its face, 86 or for making an arrest 
in another state, 87 or for the execution of a warrant 


ty Co, 85 N.YS. 316, 88 App Div 
526 

57 C.J. p 1112 note 38. 

71. Me.—Thompson v. Wiley, 20 Me 
479. 

72. Pa —McCallister v. Armstrong 
County, 9 Pa Super 423, distin¬ 
guishing Price v. Lancaster Coun¬ 
ty, 7 Pa Super. 119, and affirmed 
in 41 A. 987, 189 ,Pa. 95. 

57 C J. p 1113 note 41 

73. Pa.—Wilhelm v. Payette County, 
31 A. 1009, 168 Pa 462. 

57 C.J. p 1113 note 42 

74. Pa.—Cnppen v. Lackawanna 
County, 3 Lack Leg N. 138. 

75. Fla—Gray v. Leon County, 118 
So. 305, 96 Fla. 476. 

57 C.J p 1113 note 45 

Liability of county for sheriff's fees 
in criminal cases see infra § 253 

Services outside county in felony 
cases 

Ga—Floyd County v Johnson, 57 
SE.2d 502, 80 Ga App. 785, 

76. Fla—Bradford v. Stoutamire, 38 
So.2d 684. 


Mo.—Corpus Juris cited in Dunklin 
County v. Donaldson, 164 S.W 2d 
367, 369. 

57 C J. p 1113 note 46 
Destruction of still 

Under statute, sheriff is not enti¬ 
tled to fee from county for destruc¬ 
tion of still found in woods and de¬ 
stroyed, where found and destroyed 
without order of court for its de¬ 
struction —Calhoun County v. Lid- 
don, 138 So. 389, 103 Fla. 833 

77. Iowa.—Culbertson v. Jefferson 
County, 1 Greene 416. 

57 C J. p 1113 note 47. 

78. Miss.—Hancock County v. Vai- 
rin, 80 So 780, 119 Miss 315. 

79. S C —Rogers v. Marlboro Coun¬ 
ty, USE 383, 32 SC 555. 

80. Mo.—Ford v Howard County 
Cir Ct, 3 Mo. 309. 

81. Ala.—State, for Use and Benefit 
of Morgan County, v. Norwood, 26 
So 2d 577, 248 Ala 128 

Fla.—State ex rel Farrior v. Faulk, 
136 So 601, 102 Fla 886. 

57 C J. p 1113 note 51. 
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Statute held unconstitutional as 
depriving sheriff of fee for arrest — 
Webster County v. Overby, 42 S.W. 
2d 707, 240 Ky 461 
Warrant held not improperly is¬ 
sued so as to excuse county from 
paying constable his fees for execut¬ 
ing it.—Osceola County v. State ex 
rel. Newton, 155 So. 119, 115 Fla 5. 

82. WVa,—Tyler County Ct. v. 
Long, 77 SE 328, 72 W.Va. 8, Ann 
Cas 1915B 808. 

57 C J. p 1113 note 52. 

83. Colo—Weld County v Camp, 108 
IP. 972, 48 Colo 61. 

84. Fla —Osceola County v. State ex 
rel. Nevtton, 155 So. 119, 115 Fla. 5. 

Minn—Dean v. Renville County, 52 
NW. 650, 50 Minn 232 

85. Minn—Dean v Renville County, 
supra 

86. Minn—Dean v. Renville County, 
supra 

87. Ohio.—Smith v. Portage County, 
9 Ohio 25. 

57 C J. p 1113 note 57. 



§§ 229-231 

of arrest with respect to a person already under ar¬ 
rest. 88 Constables have been held not entitled to 
fees for arresting vagrants, disorderly persons, 
or incorrigible children, where the persons arrest¬ 
ed were not committed. 89 

Arrest of person against whom several warrants 
issued . Where a sheriff arrests a person against 
whom he holds several warrants, he is entitled to 
but a single fee and not to a fee for each war¬ 
rant 90 

Arrest of several persons under one warrant . 
Under a statute allowing a certain fee for executing 
a warrant on behalf of the state, a constable is 
entitled to but a single fee for executing a warrant 
of arrest regardless of the number of persons named 
therein. 91 

Search for person not found. A sheriff is not 
entitled to a fee for an unsuccessful search for a 
person charged with crime under a warrant of ar¬ 
rest lodged in his office. 92 

Unsuccessful pursuit of fugitive. The county 
board should not allow a sheriff compensation for 
services in the unsuccessful pursuit of a fugitive 
from justice within the state, and outside the coun¬ 
ty, without the certificate of the district attorney 
required by statute and proof that the escape from 
custody or pursuit was not the result of the sher¬ 
iff’s carelessness or negligence. 93 

§ 230. -Transportation of Prisoners 

Compensation usually is allowed a sheriff or con¬ 
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stable for transporting prisoners to the place of con¬ 
finement or into court for trial. 

Compensation is usually allowed a sheriff or con¬ 
stable for transporting prisoners to the place where 
they are to be confined, 94 and, in the absence of 
fraud, county commissioners cannot, on the pres¬ 
entation of a sheriff’s bill for services, question his 
exercise of discretion in taking prisoners separately 
to the reformatory. 95 Aiso a sheriff may be allowed 
compensation for his official services in bringing a 
prisoner who is confined in jail into court for trial 96 
and returning him, 97 but he is not entitled to a fee 
for each time he may conduct the prisoner to and 
from jail pending his trial; 98 and in some jurisdic¬ 
tions a sheriff is not entitled to any fees for bring¬ 
ing accused in a criminal case into court during the 
trial. 99 Where the statutes do not provide compen¬ 
sation therefor, a sheriff is not entitled to compen¬ 
sation for bringing convict witnesses to court. 1 A 
fee may be recovered for services in bringing back 
a prisoner from another state. 2 

§ 231. - Commitment, Custody, and Dis¬ 

charge of Prisoners 

Sheriffs and constables usually are entitled to fees 
for committing persons under arrest and for discharging 
prisoners from jail. 

Sheriffs and constables usually are entitled to fees 
for the commitment of persons placed under ar¬ 
rest 3 and for discharging prisoners from the jail; 4 
but, in the absence of a statutory provision there- 
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88. N.Y —Village of Solvay v Town 
of Geddes, 286 N.T S. 925, 247 App 
Div 89 

89. Pa—Price v Lancaster County, 
24 Pa.Co 225 

90. Ark—McHenry y. Hot Spring 
County, 22 S.W 175, 57 Ark 565. 

57 CJ. p 1114 note 59. 

91. Pa —McfCallister v. Armstrong 
County, 9 Pa Super. 423. 

57 C.J. p 1114 note 60 

92. S C —Whittle v Saluda County, 
35 SE 203, 56 S.C. 505. 

57 C.J. p 1114 note 61. 

93. Wis.—Douglas County v. Som¬ 
mer, 98 N.W 249, 120 Wis. 424. 

94. Cal-—Dyer v. Placer County, 27 
P. 197, 90 Cal 276. 

57 C.J. p 1114 note 64. 

Expenses see infra § 248. 

Mileage see infra $ 251. 

Return of escaped prisoner 

Fla.—State ex rel Farnor v. Faulk, 
136 So. 601, 102 Fla. 886. 

City officer acting as constable 
Order of city council against pay¬ 
ing city employees for arrest or com¬ 
mitment of persons to state institu¬ 


tions, except actual expense, merely 
prevented payment from city treas¬ 
ury and did not prevent city police 
officer, acting as constable, from re¬ 
covering statutory fees from county 
commissioners for delivering 1 prison¬ 
ers—'Cushing v. Babcock, 38 A 2d 
137, 141 Me. 14. 

Necessary finding of fact held ab¬ 
sent, necessitating new 1 trial.—Pat¬ 
terson v. Swain County, 181 S E. 329, 
208 NC. 453. 

95. Colo —Rio Grande County v. 
Hobkirk, 56 IP. 993, 13 Colo App. 
180. 

96. Mich—Chipman v. Wayne Coun¬ 
ty Auditors, 86 NW. 1024, 127 
Mich. 490. 

57 C.J. p 1114 note 66. 

97. Ga,—Clark v. Clark, 73 S.E. 15, 
137 Ga 189—Sapp v. Rozar, 70 Ga. 
722. 

98. Pa.—Commonwealth v. Goudon, 
2 Leg Op. 21. 

57 C J p 1114 note 68. 

99. Nev,—Washoe County v. Hum¬ 
boldt County, 14 Nev. 123. 

57 C.J. p 1114 note 69. 
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II. Ga.—Clark v. Clark, 73 S,E. 15, 
137 Ga. 189. 

2. Fla—Foley v. State ex rel Gor- 
don, 50 So 2d 179. 

3. Tenn —Lynch v Jackson County, 
173 SW. 440, 131 Tenn. 72. 

57 C.J. p 1114 note 71. 

“Committing a prisoner to jail,” as 
used in a statute entitling a sheriff 
to a fee for so doing, means receiv¬ 
ing into the jail under commitment.— 
Richter v. St Paul, 12 N.W. 532, 29 
Minn 198. 

“Committing any person to jail,” 
as used m a statute relating to sher^ 
iff’s fees for such act, relates to the 
execution by the sheriff of an order 
or warrant of commitment made or 
issued by some officer exercising ju¬ 
dicial functions, and not to imprison¬ 
ment for protection of the officer 
pending bail, cpmmitment, or dis¬ 
charge of the prisoner.—State v. 
Clark, 70 S.W 489, 170 Mo. 67— 
Thomas v. St Louis County, 61 Mo* 
547. 


4. Ind.—Hawthorne v. Randolph 
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for at the time m question, they are not entitled to 
fees for the discharge of prisoners from jail; 5 a 
statute providing a fee for each commitment and 
discharge in a criminal matter obviously does not 
apply to a commitment or discharge m a noncrim¬ 
inal matter, 6 a sheriff is not entitled to a fee for 
merely arraigning prisoners; 7 and a constable is 
not entitled to a commitment fee where the hearing 
is merely adjourned, and accused is detained m cus¬ 
tody 8 Where the statute allows compensation to a 
sheriff for assistance in executing a commitment to 
the state prison only when he has a certificate 
of necessity therefor, a county board has no author¬ 
ity to make such allowance otherwise. 9 

Where several are committed on same charge or 
commitment paper, the sheriff is entitled to a fee for 
each person so committed. 10 

Custody; attending jail. A constable is entitled 
to compensation for holding a prisoner m custody 
where the case is within a statute allowing him a 
certain sum per day for keeping a prisoner in cus¬ 
tody under the direction of a justice of the peace. 11 
However, particular statutes have been construed as 
not providing for payment to a sheriff of fees for 
the arrest of persons by highway patrolmen and 
turning them over to the sheriff. 12 

Under particular governing statutes, a county 
board has been held empowered to reduce a sher¬ 
iff's fee for attending jail when occupied by a pris¬ 
oner or prisoners, 13 without the adoption of a for¬ 
mal resolution, 14 and a turnkey fee claimed by a 
sheriff for guarding a prisoner committed to jail 


on a misdemeanor charge, where there was no in¬ 
dictment or conviction, has been held not a lawful 
charge against the county fine and forfeiture 
fund. 15 

§ 232. Conveying Lunatics to Asylum 

Where a statute so provides, a sheriff is entitled 
to compensation for conveying insane persons to the 
asylum. 

Under particular statutes and the construction 
placed thereon, a sheriff has been held entitled to 
compensation for conveying insane persons to the 
asylum; 16 but at least one statute has been con¬ 
strued as not entitling a sheriff to per diem compen¬ 
sation for this service 17 

§ 233. Serving Subpoenas or Attachments 
for, and Procuring Attendance of, 
Witnesses 

a. In general 

b. Amount of fees 

a. In General 

Sheriffs and constables generally are allowed fees 
for serving subpoenas on witnesses. 

Sheriffs and constables are, as a general rule, 
allowed fees for their official services in serving 
subpoenas on witnesses, 18 or executing attachments 
against them, 19 and procuring their attendance at 
court 20 A sheriff is not entitled to compensation 
for serving an ineffective subpoena which he was 
not bound to serve 21 or for serving subpoenas m a 
special grand jury inquiry, authorized by the court, 


County. 30 NE, 16, 31 N.E 1124, 
5 Ind App 280 

67 C.J p 1114 note 72. 

5. Pa.—McNees v. Armstrong 1 'Coun¬ 
ty, 20 Pa Co. 105. 

6. OPa —Mayer v Franklin County, 
85 Pa Super. 463. 

57 C J. p 1114 note 74. 

7. N.T.—People v. Saratoga County, 
60 NY.S. 1122, 45 App.Div. 42 

8. Pa.—-Winters v. Dauphin County, 
18 Pa.Co. 151, 

9. Wis —Northern Trust Co. v. Sny¬ 
der, 89 NW 460, 113 Wis. 516, 90 
Am.S R. 867. 

10. Pa.—Wilhelm v. Fayette County, 
31 A. 1009, 168 Pa, 462. 

67 C J. p 1115 note 78. 

11. N.T —People v. Rockland Coun¬ 
ty Board, of Suprs „ 151 N.Y.S. 671, 
166 App.Div. 22. 

57 C.J. p 1115 note 80. 

Compensation and' reimbursement of 
sheriff, deputy, or subordinate for 
care and maintenance of prisoners 
see Prisons 5$ 24-29. 


12. Fla—Bradford v Stoutamire, 38 
So 2d 684. 

No fees prior to delivery to sheriff 
Fla—Bradford v. Stoutamire, supra 

13. Kan.—Foster v. Board of Com'rs 
of Harper County, 55 P 2d 349, 143 
Kan 361. 

“May” as not meaning “must** 

Emergency fee and salary act, pro¬ 
viding that sheriffs “may" be allowed 
one dollar per day for attending jail, 
did not require payment of such 
amount, word "may” not meaning 
“shall” or “must.”—Foster v. Board 
of Com'rs of Harper County, supra. 

14. Kan.—Foster v. Board of Com'rs 
of Harper County, supra 

15. Ala.—Kilgore v. Swindle, 122 So. 
333, 219 Ala. 378. 

16. Ill.—Da Salle County v. Milligan, 
32 NE 196, 143 Ill. 321. 

57 C J p 1115 note 83. 

Expenses see infra § 248. 

17 . Pa —Andrews v. Lawrence Coun- 
I ty, *88 Pa Super 293. 
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18. Ala.—State, for TJse and Benefit 
of Morgan County, v. Norwood, 26 
So 2d 577, 248 Ala. 128. 

57 C J. p 1115 note 85. 

Serving duplicate subpoenas 
Where witnesses under subpoena 
were excused by court, but subse¬ 
quently court directed issuance of 
additional subpoenas for same wit¬ 
nesses and sheriff summoned them, 
sheriff was entitled to fees for serv¬ 
ing duplicate subpoenas-—Burttschell 
v Sheppard, 69 SW2d 402, 123 Tex. 
113. 

Summoning witnesses before grand 
or petit jury 

Ga—Floyd County v. Johnson, 57 
SE.2d 502, 80 Ga.App. 785 

19. Pa.—Commonwealth v. Goudon, 
2 Leg Op. 21. 

20. Ariz —Y a v a p a i County v. 
O'Neill, 29 P 430, 3 Ariz 363. 

57 C.J. p 1115 note 87. 

21. Ariz —Y a v a p a 1 County v. 
O'Neill, supra 

| 57 C J. p 1115 note 88. 
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which does not result in any prosecutions ; 22 and a 
sheriff or deputy sheriff who serves a subpoena in 
'his own cause is not entitled to any fee therefor; 23 
nor may a constable serve himself with a subpoena 
to appear as a witness and charge a fee for making 
such service. 24 Where a sheriff is otherwise com¬ 
pensated, he is not entitled to a fee for serving a 
subpoena. 25 

Necessity of actual service. As a general rule, 
a sheriff must actually serve subpoenas m order to 
be entitled to fees therefor, 26 and a mere offer to 
serve them is not sufficient; 27 but under at least 
one statute a sheriff is allowed a fee for diligent 
search, inquiry, and return not found on a sub¬ 
poena. 28 

Two attachments for same witnesses. Where, on 
the same date, two attachments, in different suits, 
issued to the sheriff, each for the same persons, 
who had neglected to appear as witnesses, and sepa¬ 
rate returns were made thereon, they having been 
served at different dates, and the witnesses produc¬ 
ed at different times, the sheriff is entitled to his 
fees m each case for attaching each person named 
in the attachment 29 

Who entitled to fees. A statute fixing the fees to 
be charged by the sheriff for serving a subpoena con¬ 
fers on the sheriff no exclusive right to serve sub¬ 
poenas in criminal cases, 30 and, where the district 
attorney employs a constable to make the service, 
the constable, and not the sheriff, is entitled to the 
fees. 31 A sheriff who has appointed a deputy to 
serve a subpoena has the same right to a fee for 
service by the deputy as though he had made the 
service in person 32 

b. Amount of Fees 

The amount of fees for serving subpoenas is oniy such 
as is fixed by statute. 

22. Pa —In re Inquiry by Grand 
Jury, 15 FaDist. 465. 

23. IH —Chicago, etc., R. Co. v. Dun¬ 
ning, 18 Ill. 494 

24. Pa —Commonwealth v. Pflaumer, 

16PaDist & Co 193. 

25. Ala,—Stone v. State ex rel. Hol¬ 
combe, 173 So 63, 233 Ala. 583— 

State ex rel Holcombe v, 

171 So. 366, 233 Ala 243 

26 . Pa—Deitrick v Northumberland 
County, 24 Pa Super 22—In re In¬ 
quiry by Grand Jury, 15 Pa.Dist 
465 

27. Pa.—Deitnck v. Northumberland 
County, 24 Pa.Super. 22 

26. Minn.—Barman v. Miller, 23 
Minn. 458 

29. Pa —Crippen v. Lackawanna 
County, 3 Lack Leg N. 138. J 


The amount of fees for serving subpoenas is such, 
and only such, as is fixed by statute 33 A constable 
or deputy constable who serves subpoenas issued out 
of court is entitled to the same compensation as 
the sheriff for serving subpoenas, 34 and, if the 
sheriff serves subpoenas issued by a magistrate, he 
may charge the fees allowed by the constable’s fee 
bill. 35 

Several witnesses named in one process . It has 
been held that a sheriff or constable is entitled 
to a fee for each person named m a subpoena and 
actually served, 36 but it has also been held that a 
sheriff can charge only a single fee for arresting 
all witnesses whose names are contained in one war¬ 
rant. 37 

§ 234. Service or Levy and Return of Process 
against Property 

A sheriff cannot collect costs for executing a void 
process against property. 

A sheriff cannot collect costs for executing a void 
process against property. 38 

§ 235. - Attachment and Execution 

a. Attachment 

b. Execution 

a. Attachment 

A sheriff or constable is generally entitled to a fee 
for making the levy and return of an attachment, even 
where the attachment is discharged, annulled, or va¬ 
cated. 

A sheriff or constable is, as a general rule, enti¬ 
tled to a fee for his official services in making the 
levy 39 and return 40 of an attachment; but he can 
demand for an attachment no other compensation 
than the statute prescribes. 41 While it was held in 
early cases that, if the attached property was not 

ter v. Barnwell County, 19 S.E 74, 
40 S’C 445 

38 . Miss—Wingate v. Wallis, 13 
Miss. 249 

39. NY—Stojowski v. Banque de 
France, 61 N.E 2d 414, 294 N.Y 
135. 

57 C.J. p 1116 note 7. 

40. NY.—Calhoun v. Lee, 29 How. 
Pr. 1. 

41. N.H.—Burnham v. Strafford 
County Sav Bank, 5 NH. 446. 

57 C J p 1116 notes 10-12. 

Fart of legislative purpose of stat¬ 
ute fixing fees of constable in pro¬ 
ceeding wherein attachment, garnish¬ 
ment, or suggestion order is issued 
against wages of a defendant was 
to prevent unnecessary hardships 
against class of people having msuf- 


Stone, 


30. Fa.—O’Leary v Northumberland 
County, 24 Pa Super, 24 

31. Pa—O'Leary v. Northumberland 
County, supra. 

32. Ill —Chicago, etc , R. Co. v Dun¬ 
ning, 18 Ill. 494. 

33. Pa—Kerr v. Sun Co., 32 Pa.Su- 
per. 239. 

57 C J. p 1115 note 91. 

34. Pa—Hornberger v. Wise, 72 Fa. 
Dist & Co 467, 2 Lycoming 38. 

57 C J p 1115 note 92, 

35. Pa—Commonwealth v. Neeley, 1 
Del.Co. 532. 

36. Pa—Price v. Lancaster County, 
41 A 987, 189 Pa 95. 

57 C J. p 1116 note 97. 

37. SC —Whittle v. Saluda County, 
35 SE. 203, 56 S.C 505—Lancas- 
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sold, the sheriff was not entitled as matter of right 
to poundage or commissions, 42 under statute the 
sheriff may be entitled to fees and poundage on the 
value of the property where the attachment is dis¬ 
charged, annulled, or vacated, 43 provided there is 
sufficient proof of the amount or value of the prop¬ 
erty attached to warrant the taxation of fees and 
poundage; 44 and he is not to be denied poundage 
where he has done all that entitles him to it and 
has done nothing to forfeit his right thereto. 45 
Where land attached by a sheriff in a suit to en¬ 
force a vendor’s lien is afterward sold by the clerk 
and master under a decree, the sheriff is entitled 
only to his fee for the levy. 46 

Attachments in different counties. Where, in the 
same action, attachments are levied or served in 
different counties, there can be but one allowance 
of poundage, 47 which is to be apportioned among 
the several attaching officers according to the pro¬ 
portionate values of the property attached by 
them. 48 

Two or more defendants or parcels of property. 
Where there is more than one defendant in an at¬ 
tachment suit, a levy on the property of each de¬ 
fendant is a separate levy for which the sheriff is 
entitled to a separate fee. 49 Where a sheriff levies 
an attachment against a single defendant, although 


on several separate parcels of property, he has been 
held entitled only to a single fee, 50 but there is also 
authority to the contrary. 51 

Inventory and appraisement. The making of an 
inventory of attached property is not a matter for 
which the sheriff is entitled to costs in addition to 
the statutory fees for serving and otherwise execut¬ 
ing attachment writs, 52 although his failure to file 
an inventory does not affect his right to poundage 
fees. 53 Also, in the absence of statute the sheriff 
is not entitled to charge as costs the expense of an 
appraisement of goods seized under a writ of attach¬ 
ment. 54 

b. Execution 

(1) In general 

(2) Several defendants or executions 

(3) Stay or setting aside of writ 

(4) Necessity of sale 

(1) In General 

A sheriff generally Is entitled to compensation for 
levying and returning an execution. 

A sheriff generally is entitled to compensation for 
levying and returning an execution ; 55 but the rule 
has been held not to be applicable unless the sheriff 
has made an actual levy 56 on property belonging to 
defendant, 67 although there is also authority to 


flcient property in their own names, 
from which justice's judgment could 
be satisfied.—Harshbarger v. Cowgill, 
17 S.E 2d 325, 123 WVa 667. 

Statute applied to pending actions 
and held valid 

N T.—Stojowski v. Banque de France, 
61 N.E2d 414, 294 NY 135. 

42. NY.—Calhoun v. Lee, 29 How 
Pr 1, 

57 C J p 1116 note 13. 

Commission on money collected see 
infra § 240. 

43. N.Y.—Bruskm v Diamond Trad¬ 
ing Co., 44 N.Y S 2d 502, 182 Misc 
444—Dempsey v. John A. Lynch 
Co., 25 N.Y.S 2d 164, 175 Misc. 710, 
affirmed 26 N.Y.S 2d 166, 261 App 
Div. 829. 

57 C J. p 1116 note 14. 

44. N.Y.—Tribune Assoc, v. Eisner, 
etc, Co, 63 N.Y.S. 94, 49 App.Div 
141. 

Mistake of holder of property as to 
amount or value of property on 
which levy was impressed does not 
affect right of sheriff to poundage 
fees legally assessable on larger 
sum —Buxbaum v Assicurazioni Gen¬ 
erali, 25 N.Y.S 2d 357, 175 Misc. 785. 

45. N.Y —Martin v. Berwick, 142 N. 
Y.S. 470. 

Mere service of copy of warrant 
In action in which warrant of at¬ 


tachment against property of defend¬ 
ant was issued to sheriff, who levied 
on bank accounts of defendant and 
merely served copy of warrant on 
company m which defendant had 
safe-deposit box, order granting de¬ 
fendant's motion to direct sheriff to 
refund part of sum demanded by him 
as poundage, on releasing defendant’s 
property, which was discharged from 
attachment by giving of undertaking, 
was affirmed.—Press v. Vose, 13 N.Y. 
S 2d 697, 257 App.Div. 1010. 

46. Tenn —Harris v. Petigrew, 5 
Lea 596. 

47. R.I—Tilley v. De Wolf, 12 R.I. 
347. 

Reason for rule 

To hold that the sheriff of each 
county where a levy had been made 
would be entitled to full poundage 
would undoubtedly lead to great in¬ 
justice—Smith v. Maico Co., 57 N.Y. 
S 2d 682. 185 Misc. 871. 

48. N.Y.—Smith v. Maico Co , supra. 
It.I.-—Tilley v. De Wolf, 12 R.I 347 

49. Mo—Miller v. Muegge, 27 Mo 
App. 670. 

50. Mass.—Washington Bank v Bos¬ 
ton Glass Mfg. Co., 6 Pack. 375. 

57 C J p 1117 note 22. 

51. Cal.—Young v. Miller, 63 Cal. 
I 302. 


52. Colo.—Cramer v. Oppenstein, 27 
P. 713, 16 Colo 495 

NH—Eastman v Coos Bank, 1 N.H 
23. 

53. NY—Buxbaum v. Assicurazion* 
Generali, 25 N Y.S 2d 357, 175 Misc 
785—Prall Construction Co, v 
Jeffs, 215 N.Y.S. 812, 126 Misc 802 

54. Mo.—Ring v Charles Vogel 
Paint, etc., Co., 46 Mo.App. 374. 

55. Neb—Corpus Juris quoted in 
Ehlers v. Gallagher, 22 NW.2d 396, 
400, 147 Neb. 97. 

N J —Corpus Juris quoted in Morris 
Plan Co of New York v. Ashdown, 
190 A. 302, 304, 15 N.J.Misc. 185. 

57 C J p 1117 note 26. 

Commission on money collected on 
execution see infra § 240 

56. Neb.—Corpus Juris quoted in 
Ehlers v. Gallagher, 22 N.W.2d 396, 
400. 147 Neb. 97. 

N.J —Corpus Juris quoted. In Morris 
[Plan Co. of New York v. Ashdown, 
190 A. 302, 304, 15 N J.Misc. 185. 

57 C.J. P 1117 note 27. 

57. Neb -—Corpus Juris quoted in 
Ehlers v. Gallagher, 22 N.W 2d 396, 
400, 147 Neb 97. 

NJ.—-Corpus Jons quoted in Morris 
Plan Co. of New York v. Ashdown, 
190 A, 302, 304, 15 N.J.Misc. 185. 

57 C J. p 1117 note 28. 
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other effect. 58 It has been required, for compensa¬ 
tion, that the levy made be valid; 59 and he cannot 
claim compensation for levying an execution which 
plaintiff has instructed him not to levy or merely to 
hold to bind the debtor’s property, 60 nor, where such 
instructions have been given and he makes levy, can 
he charge a fee merely for making a return. 61 A 
sheriff is not entitled to the fees of an appraiser 
for assisting in appraising real estate levied on, 62 
nor is he entitled to recover from the county for 
services rendered in executing judgments and de¬ 
crees of a court which is not mentioned in the stat¬ 
ute naming other courts in that connection. 63 

(2) Several Defendants or Executions 

A sheriff levying execution against several defendants 
is entitled to a fee for each; but where he makes one 
levy against a defendant on several executions, he can 
charge for only one levy. Where executions go to dif¬ 
ferent counties, the sheriffs thereof must divide the 
poundage fee on the real debt. 

Where an execution is issued against several de¬ 
fendants, the sheriff is entitled to a levying fee for 
each; 64 but where there are several executions 
against several defendants for the same debt the 
sheriff is entitled to poundage fees only on the sum 
actually due, 65 and where a sheriff has several 
executions against a defendant, and makes one levy 
on his property, and enters the property on each 
execution, he is entitled to charge only for one levy, 
and not for a levy on each execution. 66 

Executions in different counties . Where execu¬ 
tions go to different counties, on either a joint judg¬ 
ment or on several judgments for the same debt, 


the sheriffs of such counties must divide among 
them the poundage fee on the real debt. 67 So, 
where each sheriff makes a levy on property, and by 
reason of an arrangement between the parties no 
sale takes place, each sheriff is not entitled to his 
commission on the amount of the execution, 68 but 
only to a commission on the value of the goods 
levied on by him, 69 or, if the total levies exceed 
in value the amount of the execution, a pro rata 
commission based on the value of the goods which 
he seized. 70 

(3) Stay or Setting Aside of Writ 

A sheriff is entitled to poundage where, after he has 
levied under an execution, the writ is set aside, vacated, 
or superseded. Authorities differ as to whether a sheriff 
is entitled to commissions where an execution is stayed 
after a levy. 

A sheriff is entitled to poundage where, after he 
has made a levy under an execution, the writ is 
set aside, vacated, or superseded. 71 It has been 
both affirmed 72 and denied 73 that a sheriff is en¬ 
titled to commissions where an execution is stayed 
after a levy; and, with respect to the right to con¬ 
stable’s fees, a levy has been held valid and effective 
notwithstanding the operation thereof was suspend¬ 
ed by virtue of a prior execution. 74 

(4) Necessity of Sale 

A sheriff has been held not entitled to commissions 
on property taken on execution unless a sale is actually 
made; under other authority, he does not lose his right 
to commissions when a sale is prevented without his fault. 

A sheriff has been held not entitled to commis¬ 
sions on property taken on execution unless a sale 


58. In New Tort 

(1) A sheriff receiving an execu¬ 
tion, but withholding levy at the re¬ 
quest of the debtor’s attorney, who 
promises that the Judgment will be 
paid m full and the sheriff’s fees sat¬ 
isfied has been held entitled to pound¬ 
age—Gimenez v. -Great Atlantic & 
Pacific Tea Co, 275 N.Y.S. 948, 242 
App Div. 485 

(2) It has also been held that 
where, after execution issued, the 
judgment is set aside on motion of 
the judgment debtor, and the sheriff 
does not actually levy thereon, he 
is not entitled to poundage on the 
execution, although the judgment 
debtor has property sufficient to sat¬ 
isfy the judgment—U. S Fidelity, 
etc., Co v Lentilhon, 119 NTS 82, 
64 Misc. 299. 

59. Ala.—Northern Alabama R Co 
v. Lowery, 57 So. 260, 3 Ala App 
511. 

N J.—Corpus Juris quoted In Moms 
Plan Co. of New York v. Ashdown, 
190 A. 302, 304, 15 N.J.Misc. 185. 


Setting aside of writ see infra sub¬ 
division b (3) of this section. 

60. Ala—Oswitchee Co v. Hope, 5 
Ala. 629. 

Neb.—Corpus Juris quoted in Ehlers 
Y. Gallagher, 22 N.W 2d 396, 400, 
147 Neb 97 

61. Neb—Ehlers v. Gallagher, Su¬ 
pra* 

62. Neb.—Phoenix Ins. Co v. Mc- 
Evony, 72 N.W. 956, 52 Neb. 566 

63. Miss.—Forrest County v. Thomp¬ 
son, 37 So.2d 787, 204 Miss. 628. 

64* Del —State v Burton, 4 Del. 457. 

65. Md —Howard v. Levy Ct., 1 
Harr & J 558 

66. SC—Thrower v. Vaughan, 30 S. 
C.L 18. 

67. Md —Howard v. Levy Ct, 1 

Harr, & J. 558. 

68. N.J—Sturges V. Lackawanna, 
etc, R. Co, 27 NX Law 424. 

69. N L—Sturges v. Lackawanna, 
supra. 


70. N J.—Sturges v. Lackawanna, 
etc , R. Co , supra. 

71. N J — Corpus Juris cited in 
Morris Plan Co of New York v 
Ashdown, 190 A 302, 304, 15 N.J. 
Misc. 185. 

NY.—Rothstem v Marx, 103 N.YS. 
2d 758, 199 Misc 456. 

57 C J. p 1117 note 40. 

72. NY.—Benedict v. Wright, 19 
Hun 27. 

73. Pa—Smith v. Morrison* . 1 Chest 
Co. 291. 

57 C J. p 1118 note 43. 

Transfer of judgment by plaintiff to 
third person 

Pa—Union Nat. Bank of Mount Joy 
v Saylor,, 26 PaDist, & Co. 204, 
45 Lanc,L,Rev. 68, 84 TittsbLegJ 
506, 8 Soui, 21, 50 York Leg.Rec. 
27. 

74. N.J.—Morris DPlan Co.' ‘ of New 

York v. Ashdown, 190 'Ai M 802, 15 
N.J Misc: 1 165. • • < . * ' 
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is actually made, 75 or, as discussed infra § 240, the 
money is actually collected; but there is also au¬ 
thority for the view that the sheriff does not lose 
his right to commissions when a sale is prevented 
without 'his fault. 76 

Stay of sale. Under a statute providing that the 
sheriff is entitled to a fee where, after the levy 
of an execution, the sale thereunder is stayed, he 
cannot, under the same execution, be entitled both 
to this fee and to a fee for making money on the 
execution 77 A statute providing that for levying 
execution when a sale is stayed by a restraining 
order, after levy, a sheriff shall receive one half the 
commission for selling under execution does not 
apply where an execution sale is stayed by a su¬ 
persedeas bond on appeal. 78 

§ 236. - Writ of Possession 

A sheriff is allowed only his statutory fee, without al¬ 
lowance for extra time and trouble, for serving a writ of 
seizin and possession in a real action. 

A sheriff is allowed compensation for serving a 
writ of seizin and possession in a real action, 79 
but is limited to his statutory fee, 80 and is not en¬ 
titled to an allowance for extra time and trouble. 81 

§ 237. - Distress Warrant 

A sheriff or constable is entitled to a fee for levying 
a distress warrant. 

A sheriff or constable is entitled to charge a fee 
for the levy of a distress warrant, 82 but not for a 
return on the warrant of “no property found,” 83 
and he is not entitled to unearned commissions. 84 


§ 238. Custody and Care of Property 

A sheriff commonly is allowed compensation for the 
care and custody of property of which he has taken pos¬ 
session under an attachment, execution, or other writ 
or order. Apart from statute, the amount of the allow¬ 
ance rests in the discretion of the court. 

A sheriff commonly is allowed charges or com¬ 
pensation for the care and custody of property of 
which he has taken possession under an attach¬ 
ment, 85 execution, 86 writ of sequestration, 87 or 
order, writ, or requisition of replevin 88 However, 
m the absence of statutory provision therefor, a 
sheriff is not entitled to fees for the care and cus¬ 
tody of real estate under levy of an execution. 89 

In order to warrant an allowance, the services 
must have been actually rendered. 90 Ordinarily an 
allowance to a sheriff for the care and custody of 
property can be made for only such period as the 
property was in his possession, 91 and he cannot re¬ 
cover any compensation for the custody of property 
where he has never had actual possession thereof; 92 
but a statutory provision allowing a sheriff a rea¬ 
sonable sum for securing attached property has been 
held applicable where the attachment is by lodging a 
copy in the town clerk’s office. 93 A sheriff or con¬ 
stable is not entitled to any compensation for re¬ 
ceiving and keeping property levied on where the 
amount of the execution was paid as soon as the 
levy was made , 94 and it is not an abuse of discre¬ 
tion for the court to refuse an allowance for the 
custody of attached property where the officer un¬ 
justifiably refused to accept a bond 95 The risk in¬ 
curred by the sheriff from the possession of attached 
property is no ground for a claim of poundage. 96 

Indorsement of charges on writ. A sheriff’s 


75. Va—Commonwealth v. Brown, 
5 Call 569 9 Va. 569. 

57 C J. p lllS note 46. 

76. Vt—Baldwin v. Shaw, 35 Vt. 
273. 

57 C.J. p 1118 note 48 

77. Ala—Mastm v. Cullom, 28 Ala 
670. 

78. Ala—Cooke v. Wilbanks, 140 So 
745, 224 Ala. 479. 

79. Mass—Weston v. Weston, 102 
Mass 514. 

80. Mass.—Weston v. Weston, su¬ 
pra. 

81. Mass —Weston v. Weston, su¬ 
pra, 

57 C Ji p 1118 note 53. 

Allowance for help or assistanbe see 
infra § 250 

82. Pa.—Harvey v. Hager, %$ Pa. 
Dist, & Co. 420. t .. i <i i ' 

§3. ; Neb.—Red Willow .Ceutatty ,v. 
Smith, 9A NVW. ‘151; , 

80 C J S.—34 


84. U S —In re Hageman, D C.Pa , 
218 F 708. 

85. Ariz—Southwestern Commercial 
Co v. Owesney, 85 P. 724, 10 Ariz 
49 

57 C J. p 1118 note 59 
Charges for care and preservation of 
attached property generally see 
Attachment § 293. 

Additional compensation over and | 
above the prescribed fees cannot be 
allowed unless the sheriff is put to 
trouble, or incurs expenses, in tak¬ 
ing or . preserving attached property. 
—Calhoun v. Lee, 29 How/Pr., NT, 
1—57 CJ. p 1118 note 59 [a]—6 CJ 
p 370 note 95 1 

86. Ind—State v. Hitchens, 57 NE 
935, 25 IndApp. 244, 81 Am S R. 90. 

57 C.J. p 1118 note 60 

87. La—Crusel v. Brooks, 46 So 
224, 121 La. 243 

57 C.J. p 3,118 note 61. ■ 

88. NT—Stewart- v. Fidelity' Loan 
Assoc, 42 NJS. 705/19 qSftefc. 49. 
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Okl.—Dudley v. Clevenger, 91 P. 908, 
19 Okl. 208. 

89. N.M—Retsch v. Renehan, 120 
P. 897, 16 N.M 541 

90. Ala—Spence v. Thompson, 11 
Ala 746. 

57 C J p 1119 note 64. 

91. Okl.—Dudley v. Clevenger, 91 
P. 908, 19 Qkl. 208 

57 C J p 1119 note 65. 

92. La.—Ledoux v Rucker, 4 La 
Ann 218. 

93. Vt—Willey v Laraway, 25 A. 
435, 64 Vt, 566, 

57 C J. p 1119 note 67. ’ 

94. Mo —State V Stmebaker, 90 Mo. 
App, 280 

57 C J p 1119 note 68 

95. R I.—Superior Glass Co v Sixth 
Judicial Dist. Ct, 135 A 50, 48 
RI. 4 

96. NT—Haase v Levering, 38 N. 
, T.S 432, 1 N.T.Ann Cas 404. 
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charges for securing attached property subsequent 
to the completion o£ the service and return of the 
writ may be recovered without having been indorsed 
thereon. 97 

In absence of proof, compensation is not allowa¬ 
ble to the sheriff for trouble in taking and preserv¬ 
ing property. 98 

Amount of allowance. In the absence of a stat¬ 
ute fixing fees for the care of property by sheriffs, 99 
the sheriff’s Charges must be reasonable. 1 The 
amount of the allowance which should be made 
generally rests in the discretion of the court. 2 

§ 239. Sales 

A sheriff usually Is allowed compensation for selling 
property under execution or court order. 

Compensation usually is allowed a sheriff for sell¬ 
ing property levied on under execution 3 or ordered 
by the court to be sold; 4 but a sheriff is not entitled 
to commissions on a sale not conducted by him, 6 
nor can he be allowed a commission on a sale un¬ 
less the statute authorizes such a charge. 6 A sheriff 
who levied on property under a writ of attachment 
has been held not entitled to a fee for an applica¬ 
tion by him to the court for the sale of such prop¬ 
erty. 7 

Sale under void judgment . A sheriff who has 
sold property under a fieri facias regular on its 
face, but issued on a judgment which was void be¬ 
cause the judge was incompetent to try the case, 
is not, as against the execution defendant, entitled 
to commissions. 8 


Failure to consummate, or quashal of, sale . The 
sheriff is entitled to his fee or commission on the 
sale of land where he is enjoined from executing a 
deed or receiving the money. 9 Also the sheriff’s 
right to a full commission on a sale under a fieri fa¬ 
cias is not affected by the creditor’s subsequent 
quashal of the sale. 10 

Purchase by judgment creditor . According to 
some authorities, a sheriff who makes a sale is en¬ 
titled to his commission even though the property 
is bid in by the judgment creditor for an amount 
not exceeding what is due him under the judgment, 
and the price is merely credited on the judgment 
without any money passing , X1 but other authorities 
deny the right of the sheriff to a commission under 
such circumstances. 12 

Amount and computation of fees or commissions. 
The amount of a sheriff’s fee or commission for 
making a sale is such, and only such, as is fixed 
by statute, 13 unless in making the sale he did not 
act in his official capacity as sheriff, but rather as 
agent or commissioner, 14 in which case he is enti¬ 
tled to such compensation as is fair and reasonable 
under the circumstances of the case. 15 Where 
property is sold in parcels, the sheriff is entitled to 
but a single fee and not to a fee for each parcel. 16 
Also, a sheriff who has sold property under execu¬ 
tion and collected the per cent allowed him by law 
for the sale cannot, on redemption of the property, 
charge such per cent again. 17 

Advertisement or notice of sale . When it is so 
provided by statute, 18 but not otherwise, 19 a sher- 


97. Vt.—Templeton v. Capital Sav 
Bank, etc, Co, 57 A. 818, 76 Vt 
345 

98. N.Y.—Haase v. Levering, 38 N. 
YS 43 2, 1 NYAnnCas 404 

99. Tex —Hussey & Whelan v 
Dempsey Oil Co, CivApp, 243 S 
W. 1116. 

1. Tex.—Hussey & Whelan v. 
Dempsey Oil Co, supra, 

57 CJ. p 1113 note 73. 

Allowance of amount actually paid 
out by sheriff to watchman to look 
after property while it was m sher¬ 
iff's custody was held not excessive 
—Hussey & Whelan v. Dempsey Oil 
Co, supra. 

2. Or—Schneider v Sears, 8 P. 841, 
13 Or. 69. 

57 C.J p 1119 note 74 

3. N J.—Harrison v Maroney, 35 N. 
J.Eq. 41. 

57 CJ p 1119 note 76. 

Commissions on money collected by 
sale see infra § 240 

Effect of settlement between parties 
see supra § 221 
Expenses see infra 5 247. 


4. Minn —Thompson v. First Div 
St. Paul, etc, R. Co., 4 NW 603, 
26 Minn. 353. 

Tex—McLennan County v. Graves, 
64 S.W 861, 94 Tex. 635. 

5. Ill.—Whitlock v. Webster, 123 Ill. 
App. 78 

Tenn—Harris v. PetigTew, 5 Lea 596. 

6. Tex —Bonougli v. Brown, Civ. 
App., 185 SW. 47 

57 C J p 1119 note 79. 

7. Mo —Ring v. Charles Vogel 
Paint, etc., Co, 46 Mo.App. 374. 

8. Ala—Wilson v. Sawyer, 37 Ala. 
631. 

9. Ga.—Cherry v. Planters' Ware¬ 
house Co, 65 Ga, 535. 

10. Ky.—Boyd v. Harper, 3 Bush 
142. 

11. Wyo—Lyman v Thorn, 157 P. 
887, 24 Wyo. 326, Ann Cas.l918A 
368. 

57 C.J p 1120 note 85. 

12. Wash.—State v. Pnnce, 37 P. 
291, 9 Wash. 107. 

57 C.J. p 1120 note 86. 
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13. Minn—Thompson v. First Div 
St Paul, etc, R. Co., 4 N.W. 603, 
26 Minn. 353. 

57 C.J. p 1120 note 87. 

14. Conn —-Blake v. Baldwin, 5 A 
299, 54 Conn 5. 

Mo —Northern Finance Corp v. Fork¬ 
ed Leaf White Oak Lumber Co, 
App., 262 S.W. 437. 

15. Conn —Blake v. Baldwin, 5 A 
299, 54 Conn 5. 

Mo —Northern Finance Corp. v. 
Forked Leaf White Oak Lumber 
Co , App., 262 SW. 437. 

16. ICan.—Wooden v. Allen County, 
22 Kan 532. 

Tex—McLennan v. Graves, 64 S.W. 
861, 94 Tex. 635. 

17 . Idaho — Coeur D'Alene Hardware 
Co. v. Cameron, 42 P. 509, 4 Idaho 
494. 

18. Miss.—Darnell v. Smith, 76 So 
547, 115 Miss 547. 

57 C J p 1120 note 92. 

19. Mass.—Rogers v. Simmons, 29 
N.E. 580, 155 Mass. 259. 
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iff or constable may be entitled to a fee for ad¬ 
vertising a sale. A fee for advertising cannot be 
claimed unless there has been an actual advertise¬ 
ment. 20 A sheriff has been held not entitled to com¬ 
pensation for service of notices of the sale of prop¬ 
erty for delinquent city taxes on parties and their 
attorneys; 21 but in at least one jurisdiction com¬ 
pensation has been allowed for services in writing 
notices of the sale of property seized under execu¬ 
tion. 22 

§ 240. Collection and Payment of Money 

A sheriff usually Is allowed compensation for col¬ 
lecting money under legal process and paying it out. 
Ordinarily he Is not entitled to commissions unless he 
makes the money, and he is entitled to commissions only 
on the amount which he collects and pays over. 

A sheriff usually is allowed compensation in the 
form of a commission for collecting, and paying out, 


money under legal process, 23 such as an execution, 24 
and where money is collected by a sale of property 
the sheriff usually is entitled to a per cent of the 
proceeds of sale; 25 but a particular statute has been 
construed as not allowing commissions to a sheriff 
for receiving and paying over money on a sale of 
real property made in pursuance of a decree and or¬ 
der of sale in a foreclosure suit 26 or on an appropri¬ 
ation award deposited with him pending an ap¬ 
peal; 27 and where, merely for convenience, he re¬ 
ceives and pays over costs for which the county 
is liable and which it is the duty of the county com¬ 
missioners to pay, he is not entitled to a commis¬ 
sion. 28 An officer has been held entitled to pound¬ 
age or commissions on money made or collected un¬ 
der an attachment. 29 

Ordinarily a sheriff is not entitled to commissions 
or poundage unless he makes the money, 30 or is pre- 


20. Del.—State r. Burton, 4 Del 
457. 

21. Tex.—San Antonio v. Campbell, 
Civ.App., 56 S.W. 130. 

22. La.—Dwight v. Curtis, 2 La.Ann 
752 

23. Neb.—O'Shea v. Kavanaugh, 91 
NW. 578, 65 Neb. 639. 

57 C.J P 1121 note 98. 

Compensation of sheriff or other offi¬ 
cer for collection of taxes see 
Schools and School Districts § 391; 
Taxation § 655 

24. Mich —Peck v. Grand Rapids 
City Nat Bank, 16 N.W. 681, 51 
Mich. 353, 47 Am.R. 577. 

57 C J. p 1121 note 99. 

Settlement between parties 

(1) Under statute providing- that 
sheriff's poundage fees shall be based 
on value of property levied on, not 
exceeding sum at which settlement 
was made, fact that parties to execu¬ 
tion proceeding- agreed on settlement 
of their differences by stipulation, 
pursuant to which 5udgment debtor 
paid creditor specified sum, did not 
affect sheriff’s right to collect pound¬ 
age on value of property levied on 
—Nostdahl v. Finnegan, 68 N Y.S 2d 
466. 

(2) Under such statute, settle¬ 
ment was held to have been made 
where, after sheriff’s levy of execu¬ 
tion, involuntary petition in bank¬ 
ruptcy was filed against judgment 
debtor—In re Standard Wholesale 
Grocers, CA.NY, 174 F.2d 594. 

(3) Under such statute, where set¬ 
tlement was entered into after gar¬ 
nishment execution had been issued 
to sheriff, he was entitled to pound¬ 
age on basis of full amount of set¬ 
tlement, and not on basis of amount 
collected under, garnishee order prior 
to the settlement.—South Orange 
Trust Co. v. Paluch, 51 N.Y.S 2d 198, 
183 Misc. 681. 


25. Tex —McLennan County v. 
Graves, 64 S W. 861, 94 Tex. 635 

57 C J. p 1121 note 2 

26. Nev.—Clover Valley Land, etc., 
Co v. Lamb, 187 P. 723, 43 Nev 
375. 

57 C.J. p 1121 note 3. 

27. La—New Orleans v. Reatz, 5 
LaApp. 353. 

57 C J. p 1121 note 4. 

28. Pa—Commonwealth v. Goudon, 

2 Leg Op. 21. 

29. NY—White v. Griffenhagen, 160 
N.Y.S. 187, 95 Misc 84—Jellmghaus 
v. Scheldt, 18 Abb.Pr. 452. 

Bight to poundage held purely stat¬ 
utory 

N Y —Morowitz v Dadourian Export 
Corp, 39 N.YS2d 39, 179 Misc. 373 
ILack of physical custody of prop¬ 
erty does not deprive the sheriff of 
his right to poundage 
U.S—McCloskey v McGrath, N.Y., 71 
SCt. 848, 341 U.S. 475, 95 L Ed. 
1115. 

N Y.—Distillers Factors Corp v 
Country Distillers Products, 81 N. 
Y.S 2d 857. 

Settlement between parties 

(1) As used m statute providing 
that if action is settled before or 
after judgment, sheriff is entitled to 
poundage on value of property at¬ 
tached, not exceeding sum at which 
settlement is made, word^ “sum at 
which settlement is made" refer only 
to money or other benefit received 
as result of parties’ agreement deter¬ 
mining controversy between them, 
where actions were discontinued and 
attachments vacated by court orders 
on attorneys* stipulation and sheriff’s 
consent, actions were not “settled" 
within such statute, and value of 
gold involved was not “sum at which 
settlement is made."—Stojowski v. 
Banque de France, 61 N.E 2d 414, 418, 
294 N.Y. 135. 


(2) Under such statute, where one 
of codefendants paid sheriff pound¬ 
age of two hundred twelve dollars 
and fifty cents on filing a bond in 
sum of seven thousand five hundred 
dollars to discharge attachment 
against his property, thereafter, on 
entry of stipulation, settling action 
in sum of seven thousand six hun¬ 
dred sixty-four dollars and thirty 
cents, other codefendant was entitled 
to release of his attached goods upon 
paying poundage only on the differ¬ 
ence between seven thousand five 
hundred dollars and seven thousand 
six hundred sixty-four and thirty 
cents —Martin v. Huber, 71 N Y.S 2d 
195, 189 Misc 405. 

(3) Under such statute, where con¬ 
sideration for settlement of attach¬ 
ment proceeding, wherein parties had 
causes of action against each other, 
was agreement to offset and cancel 
their respective claims, the sheriff 
was entitled to poundage on value of 
property attached—Morowitz v. Da¬ 
dourian Export Corp., 39 NY.S.2d 39, 
179 Misc. 373 

(4) Under statute providing that 
where levy has been made under war¬ 
rant of attachment and warrant is 
vacated or set aside by order of 
court, sheriff is entitled to poundage 
on value of property attached, not ex¬ 
ceeding amount specified in the war¬ 
rant, where suit was settled for less 
than amount to which warrant of 
attachment was limited, but war¬ 
rant was vacated prior to settlement, 
poundage due sheriffs who made lev¬ 
ies under warrant was required to be 
computed on figure to which warrant 
was limited—Smith v Maico Co., 57 
N.Y S 2d 682, 185 Misc 871 

30. N.J.—Corpus Juris cited in 

Morris Plan Co. of New York v. 

Ashdown, 190 A. 302, 304, 15 N.J 

Misc 185. 

Ohio.—Union Joint Stock Land BanI 
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vented from so doing by reason of some act or in¬ 
terference of plaintiff 31 which in law is deemed to 
be the equivalent of collection, 32 he is entitled to 
commissions only on the amount which he collects 33 
■and pays over. 34 Where the proceeds of a sale 
exceed the amount of the debt, the sheriff is en¬ 
titled to a commission on the latter amount only 35 
■unless he applied the proceeds or surplus to oth¬ 
er mortgages, judgments, or executions; 36 and un¬ 
der a particular statute a sheriff has been held en¬ 
titled to no poundage where there is no amount 
over and above the claim of a purchaser who is en¬ 
titled to a part of the proceeds of the sale. 37 Where 
a check has been received and used by the sheriff 
with the assent of all parties concerned, the com¬ 
mission of the sheriff will not be denied simply 


because, technically speaking, no money was re¬ 
ceived or disbursed by him; 38 and, as discussed su¬ 
pra § 239, there is a conflict of authority on the 
question whether a sheriff is entitled to commis¬ 
sions where property sold by him is purchased by 
the judgment creditor and the purchase price is 
credited on the judgment. 

Where, before the issue of an execution, the 
sheriff agreed with plaintiff to charge commissions 
only on the amount of the judgment after deduct¬ 
ing a set-off, to be ascertained in a pending chancery 
suit, and thereupon plaintiff caused the issuance 
of the execution, the sheriff is entitled to commis¬ 
sions only on the amount of the judgment after 
deducting the set-off, and not on the nominal amount 
thereof. 39 


v. Selden, 28 N.E 2d 567, 64 Ohio 
App 182 

■67 C.J. p 1121 note 8. 

JUevy as effective cause of payment 
or settlement 

Where valid and subsisting- levy 
Is made, allowance of constable’s fees 
depends on -whether or not levy was 
effective cause m producing payment 
of judgment or a settlement, where 
garnishment against defendant’s 
wages was inducing and effective 
cause which Impelled him to seek 
adjustment and ultimate settlement, 
sergeant at arms of court was enti¬ 
tled to dollarage fee on levy of wage 
execution, notwithstanding operation 
of levy was suspended by virtue of 
prior execution.—Morns Plan Go. of 
New York v. Ashdown, 190 A. 302, 
15 N.J~Misc. 185. 

Notice to tax fees 

Where money was substituted for 
property attached, and later ordered 
released on filing of an undertak¬ 
ing, there was no collection of an ex¬ 
ecution or settlement of the action, 
•entitling the sheriff to his fees under 
a statute providing for notice to him 
to tax fees in that event.—Philip¬ 
pine Vegetable Oil Co v. Pitou, 173 
N.YS 812, X05 Misc 634, affirmed 
178 N.Y.S. 912, 9 App.Div. 899. 

31. N.Y—Zarski v. Wohl & Cie, 61 
N Y.S 2d 115, 186 Misc 824. 

57 C.J. p 1121 note 9. 

■plaintiff’s failure to secure exten¬ 
sion of time 

N.Y—-Zarski v. Wohl & Cie, supra 

82. N.Y —Flack v. State, 95 NY. 
461. 

57 GJ. p 1121 note 9. 

'S3. Pa —Farmers & Merchants 
Trust Go. v Brumback, 18 Pa Dist 
& Co. 656, 81 Pittsb.Leg.J. 427, 47 
York Leg Bee. 119. 

67 C J. P 1121 note 10 

"There is no provision of statute, 
.and there is no justification in rea- | 


son, for permitting the sheriff to de¬ 
mand fees upon money received by 
the judgment creditor through oth¬ 
er processes of law.”—Federal De¬ 
posit Ins Corporation v. Harmonay, 
32 N Y S 2d 968, 969, 177 Misc 1069. 

Unfilled orders for merchandise do 
not represent a debt past due or to 
become due, and hence are not sub¬ 
ject to poundage by sheriff who, pur¬ 
suant, to attachment warrants, levied 
on persons who were to fill the or¬ 
ders —Reethof-Fischmann Corp v 
Limoges China Co, 55 N.Y S 2d 326, 
184 Misc. 984. 

Garnishee execution 

<1) Under statute entitling sheriff 
to poundage "upon the value of prop¬ 
erty levied upon," not exceeding sum 
at which settlement is made, quoted 
phrase relates only to tangible prop¬ 
erty, and where, after garnishee ex¬ 
ecution was issued on wages of judg¬ 
ment debtor, settlement was made, 
"levy" included only amount of wag¬ 
es due debtor actually collected, and 
sheriff was entitled to poundage only 
on amount collected, and not on full 
amount of garnishee execution —Fly¬ 
ing Tiger Line v. Spinetta, 76 N.Y.S. 
2d 67, 190 Misc 886 

(2) Where large part of money 
necessary to satisfy judgment on 
which garnishment execution was is¬ 
sued to sheriff was collected by re¬ 
ceiver in supplementary proceedings 
and by means of third-party sub¬ 
poena on bank deposit, sheriff was 
entitled to poundage, as provided by 
such statute, only on amount actual¬ 
ly collected by him—Federal Depos¬ 
it Ins Corp v. Harmonay, 32 N.Y.S 
2d 968, 177 Misc. 1069 

34. Fa.—Farmers & Merchants 
Trust Co. v Brumback, 18 Pa Dist 
& Co 656, 81 Pittsb.Leg.J. 427, 47 
York Leg.Rec 119. 

57 C J. p 1121 note 11. 

In Louisiana 

(1) Under former statute, sheriff 
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was held entitled to his commission 
only on amount actually collected bv 
him from purchaser and paid over to 
seizing creditor, and was not entitled 
to collect any fee or commission on 
amount retained by adjudicatee to 
liquidate first and second mortgages 
resting on property—Investors’ 
Mortgage Co. v. Theriot, 7 La.App 
397. 

(2) Act of 1928 amending such 
statute was enacted for purpose of 
allowing sheriff commission not au¬ 
thorized under prior statute, that is, 
on amount of ranking mortgages 
which under code of practice, adjudi¬ 
cates is not only authorized to re¬ 
tain but sheriff is without right to 
exact, where mortgaged property 
was sold free of mortgages for cash 
and was adjudicated to mortgagee at 
sheriff's sale, and writ of seizure and 
judgment obtained by mortgagee 
were credited to extent of amount 
of bid, sheriff was entitled to com¬ 
mission on any excess of that amount 
on pnee of adjudication of property, 
as provided by general provision of 
act relating to sheriffs’ fees, notwith¬ 
standing mortgagee was not called 
on to pay sheriff amount actually hid 
m cash for property —Prudential Ins 
Co. of America v. Flournoy, 7 So.2d 
58, 199 La. 786 

35. Colo.—Cramer v. Oppenstein, 27 
P. 713, 16 Colo. 495. 

57 C J. p 1122 note 12. 

38. Pa —Petry v. Beauvarlet, 1 
Binn 97—Evans v. Elmes, 2 Fa.L.J. 
216. 

37. Ohio,—Union Joint Stock Land 
Bank v. Selden, 28 N,E.2d 567, 64 
Ohio App. 182. 

38. Neb-—Kent v. Shickle, etc.. Iron 
Co., 60 N.W. 563, 42 Neb. 274. 

39. Ala.—Brainard v. Harrison, 53 
Ala. 360 

Agreements as to compensation gen¬ 
erally see supra $ 219. 
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Fines . A sheriff has been held not to be entitled 
to a commission on fines collected, 4 ° but he has 
also been held to be entitled to such a commission 41 
It has been held that the money must actually pass 
through the sheriff’s hands in order for him to be 
entitled to such a commission, 42 but there is also 
authority to the contrary. 48 

Automobile license fee or tax. Under a statute 
allowing a sheriff a fee for collecting an automo¬ 
bile license fee or tax, a sheriff has been held enti¬ 
tled to the entire fee whether the license is for a 
year, half-year, or quarter-year, 44 but not to the en¬ 
tire fee for each installment paid on one license 45 

§ 241. Attendance at Court 

a. In general 

b. Double or multiple compensation 
a. In General 

A sheriff or constable Is entitled to compensation 
for attending court only when such attendance is m 
compliance with statute; he is not entitled to compensa¬ 
tion for attending courts other than those named in the 
statute, or for a mere nominal or constructive attendance. 

A sheriff, deputy sheriff, or constable is entitled, 
as a matter of right, to compensation for attending 
court when, 46 and only when, 47 compensation is 
-provided for by statute. It has been held, how¬ 
ever, that where the statute imposes on the sheriff 
-the duty of attending court if required by the judge, 
but provides no fees for such attendance, it is with¬ 
in the power of the board of county auditors to 
allow reasonable compensation therefor. 48 Where 
a fee is provided only for attending certain courts, 
the sheriff cannot claim such fee for attending oth- 
»er courts ; 49 in order to entitle a sheriff to compen¬ 


sation for attendance at court, his attendance must 
have been required; 50 a constable is entitled to 
fees for attendance on the sitting of a court only 
when the court was actually sitting, 51 and, under 
a statute allowing constables a fee for attending 
each trial in a criminal case, a constable is not en¬ 
titled to such fee where there was a plea of guilty, 
and judgment thereon, and no evidence was intro¬ 
duced. 52 

Regular term or session . Attendance on a day not 
in the regular term has been held compensable, un¬ 
der statute, 58 but it has also been said that it is 
only when a regular session of the court, presided 
over by the judge for the transaction of business, 
is held that the allowance should be made. 54 

Character of attendance. A sheriff is not entitled 
to fees for a mere nominal, colorable, or construc¬ 
tive attendance at court; 55 but he is entitled to a 
fee for attendance, although he may have been ab¬ 
sent from the court room several times during the 
hearing of a case, where it appears that he was 
within calling distance all the time, and ready to 
respond to any request, direction, or order made to 
or on him by the court or counsel ; 56 and a consta¬ 
ble who was summoned, actually attended court, 
and was ready to perform his duties as a constable 
if called on, is entitled to his fees, although he did 
not actually perform any of the duties of a consta¬ 
ble. 57 Where it is a sheriff’s duty to be present 
to carry out whatever orders the court may make, 
the mere fact that the sheriff may have done no 
more than to call order in court, guard prisoners, 
and carry them back and forth to jail does not af¬ 
fect his rights to a fee for his attendance on court. 58 
Where a constable is m court to return a subpoena 


-40. S C —State v. Charleston Dist, 
12 S C.L. 419. 

Commissions held to "belong* to 
•county and not to sheriff—Baker 
■v State, to Use of Independence 
■County, 197 S.W 2d 759, 210 Ark. 690 

41. Fla.—Hanchey v. State ex rel. 

Roberts, 52 So 2d 429 
*Pa—Commonwealth v. DeGolia, 16 
PaJDist. 337, 33 Pa.Co. 385. 

6 7 C J. p 1122 note 18. 

-42. Pa.—Commonwe^th v. DeGolia, 
supra. 

-43. Fla.—Hanchey v State ex rel, 
Roberts, 52 So.2d 429. 

.fines seized by elisor 

—Hanchey v. State ex rel supra. 

-44. Ark.—Albright v. State ex rel 
Attorney General, 68 SW.2d 90, 
188 Ark. 879 ' 

-45. Ark.—Albright V State ex rel 
Attorney General, supra. ; 


46. Tenn—Taylor v Wilson Coun¬ 
ty, 216 S.W 2d 717, 188 Tenn 39 

57 C J p 1122 note 21. 

County judge's court constitutes 
court within statute fixing fees 
chargeable by sheriff for attendance 
on courts —Calhoun County v. Lid- 
don, 138 So 389, 103 Fla. 833 

47. Mo —State v. Brown, 47 S.W 
504, 146 Mo 401 

57 C.J. p 1122 note 22. 

Constables held not court attend¬ 
ants so as to be entitled to salary 
as such—Sawyer v Camden County, 
4 A 2d 76, 122 N J Law 119. 

48. Mich—Chipman v. Wayne Coun¬ 
ty Auditors, 86 N.W. 1024, 127 
Mich 490. 

49. Ky—Perry County v. McIntosh, 
133 S W 2d 90, 280 Ky. 223. 

57 C J. p 1122 note 24. 

50. Kan.-r-Robson v Dickinson 
County, 55 P 520, 8 Kan App 374 

57 C J. p 1122 note 25. ■ 
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51. N.J.—Lewis v Hoboken, 42 N.J 
Law 377 

52. Iowa.—Wheeler v Clinton Coun¬ 
ty, 60 N.W 207, 92 Iowa 44. 

53. Fla—Calhoun County v. Liddon, 
138 So 389, 103 Fla. 833 

54. Ky—Perry County v. McIntosh, 
133 SW.2d 90, 280 Ky. 223. 

Entry of routine orders 
Attendance at sessions at which 

only routine orders are entered on 

the order book is not compensable.— 

Perry County v. McIntosh, supra 

55. Mich —V mcent v. Mecosta Coun¬ 
ty, 17 N.W. 938, 52 Mich 340. 

57 C.J p 1122 note 28. 

56. Kan.—Simms v. Norton, 118 P- 
1071, 86 Kan 822. 

57. N.Y—People v Green, 64 Barb. 
493—People v. Columbia County, 4 
Cow. 146. 

58. Fla.—Calhoun County v. Liddon, 
138 So. 389, 103 Fla. 833. 
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previously issued to him. for service, he will not 
be allowed a witness fee for attendance at court. 69 

b. Double or Multiple Compensation 

Under some circumstances or statutes the compen¬ 
sation of a sheriff or constable for attending court may 
be such as to constitute double or multiple compensation; 
but under other circumstances or statutes this has not 
been permitted. 

Where the fee bill authorizes the sheriff to charge 
a certain amount for one day's attendance on the 
court, he cannot charge an additional sum for at¬ 
tendance at a night session, 60 where the statute 
allows the sheriff a certain per diem for attendance 
by himself or deputy, 'he cannot recover pay for two 
deputies attending the court; 61 it is not proper 
for both the sheriff and his deputy to claim per 
diem or other compensation for attendance on the 
same court, 62 at least where the attendance of only 
one officer is required, 63 and a constable cannot 
recover the salary of a sergeant at arms for at¬ 
tending the sessions of a court where the salary has 
been received by a regularly appointed sergeant at 
arms. 64 On the other hand, where there are two 
judges holding court at the same time in the coun¬ 
ty, and it is the duty of the sheriff to attend on 
each, he is entitled to an allowance for attendance 
before each judge; 65 and where a statute gives 
the sheriff a per diem for attendance on a circuit 
or municipal court, and the same statute also con¬ 
tains a provision allowing him a certain amount 
per day for attending any court or officer with a 
prisoner, a sheriff is not precluded from recovering 
the fee for attending a municipal court with a pris¬ 
oner by the fact that he has charged and received 
his per diem for attending on the same court on the 
same days. 66 

Several cases on same day . Under appropriate 
statutory language, a sheriff may be entitled to a 
charge for attendmg court and looking after the 


prosecution in each case where more than one case 
is set for, or tried on, the same date, 67 regardless 
of the number heard m one day. 68 

§ 242. Services in Connection with Juries or 
Jurors 

A sheriff is entitled to compensation for services in 
connection with juries or jurors only where a statute 
provides therefor. 

While a statute may allow a sheriff compensation 
for attendance on, or custody of, juries, 69 he can 
claim no compensation for such service m the ab¬ 
sence of any statute providing therefor; 70 and a 
sheriff who receives an annual salary is not entitled 
to additional compensation for services in connec¬ 
tion with juries. 71 

A sheriff is entitled to a fee for drawing or sum¬ 
moning jurors when, 72 and only when, 73 such serv¬ 
ices are within the application of a statute providing 
for a fee. A sheriff receiving a salary may not 
be personally entitled to fees for such services m 
addition to his salary; 74 and it has been held that 
a sheriff is not entitled to a fee for each jury called 
by a bailiff in addition to the per diem paid by the 
county for the latter. 75 Where a juror could not 
be found within the county, and hence was not ac¬ 
tually summoned, a fee for summoning him cannot 
properly be claimed. 76 

Under a statute providing that the sheriff shall 
receive a certain amount for each juror summoned 
to attend court, the sheriff is not entitled to receive 
additional compensation for preparing notices to the 
jurors, 77 and, where the law requires the clerk to 
issue venires which the sheriff may serve by read¬ 
ing or delivering a copy, a sheriff cannot be allowed 
compensation for making copies m addition to the 
compensation specifically provided for summoning 
jurors. 78 


59. Pa —Commonwealth v. Pflaumer, 
16 FaDist & Co 193 

60. Nev—Washoe County v. Hum¬ 
boldt County, 14 Nev. 123 

61. Tex—Ledbetter v. Dallas Coun¬ 
ty, 111 SW. 193, 51 Civ App 140 

62. Mo —Crouch v. Plummer, 17 Mo 
420. 

57 C.J p 1123 note 33. 

63. Pa—Caldwell v. Butler County, 
21 PaDist 20. 

57 C J. p 1123 note 34 

64. N. J —S turtevant v. Bergen 
County, 143 A 360, 105 NJLaw 
129 

65. Ill —La Salle County v. Milli¬ 
gan, 32 NE 196, 143 Ill: 321. 

66. Wis —Holzhauer v. Milwaukee 
County, 41 Wis. 639. 


67. Ala—State ex rel. Holcombe v. 
Stone, 171 So. 366, 233 Ala 243— 
State ex rel. Holcombe v. Stone, 
157 So. 454, 229 Ala 357 

68. Ala—State ex rel Holcombe v. 
Stone, 171 So 366, 233 Ala 243 

69. Tenn—Connors v Shelby Coun¬ 
ty, 81 S.W. 598, 113 Tenn. 177. 

57 C J. p 1123 note 38. 

70. Ark —McHenry v Hot springs 
County, 22 S W. 175, 57 Ark 565. 

57 C.J. p 1123 note 39. 

71. Mass.—Briggs v. Taunton, 110 
Mass 423. 

57 C J. p 1123 note 40 

72. SD—Reraer v Lawrence Coun¬ 
ty, 83 N.W. 554, 13 S.D. 418. 

57 C.J. p 1123 note 43 
Mileage see infra § 251. 
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73. Ga —Baggett v. Barrow, 144 S E. 
251, 166 Ga 700. 

57 C.J. p 1123 note 44. 

74. Tex—Tarrant County v. Smith, 
Civ App, 81 S.W.2d 537, error re¬ 
fused. 

57 C J p 1124 note 45. 

75. Iowa.—Bringolf v. Polk County, 
41 Iowa 554. 

76. Pa —Meyers v, Northampton! 

County, 22 PaDist. 757. 

77. Pa.—Mar berry v. Lehigh Coun¬ 
ty, 13 A. 196, 10 PaCas. 6—Chester 
County v. Hoopes, 6 Pa Co 51. 

78. S D.—Remer v. Lawrence Coun^ 
ty, 83 JSTW. 554, 13 S D. 418 

Charge for copies of writs and proc¬ 
esses generally see infra 8 245. 
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The amount of the fees to which a sheriff is en¬ 
titled for summoning jurors is such, and only such, 
as is fixed by statute. 79 A sheriff has been held en¬ 
titled to but a single fee for summoning a jury to 
serve in several matters. 80 

§ 243. Services in Connection with Elections 

A sheriff or constable may recover compensation for 
services in connection with elections only as provided for 
by statute and in the amount allowed thereby. 

A sheriff or constable may recover compensation 
for, 81 and only for, 82 such services in connection 
with elections as compensation is provided for by 
statute. The compensation is limited to the statu¬ 
tory allowance. 83 

§ 244. Services in Connection with Bonds 

A sheriff is entitled to a fee for services connected 
with a bond only where a statute provides therefor. 

A sheriff is entitled to a fee for preparing, taking, 
approving, or returning a bond where provision is 
made by statute for a fee for such services, 84 but 
not otherwise. 85 

§ 245. Copies of Writs and Processes 

When authorized by statute, a sheriff may charge 
for copies of writs and processes and for attesting them. 


When authorized to do so by statute, a sheriff 
may make a charge for copies of writs and process¬ 
es 86 and demand a fee for attesting them. 87 

§ 246. Making Quarterly Returns 

In Pennsylvania, a constable is no longer entitled 
to fees for making his quarterly returns to court. 

In Pennsylvania, by reason of statutory changes, 
a constable is no longer entitled to fees for making 
his quarterly returns to court. 88 

§ 247. Disbursements and Expenses 

a In General 

b. For care, keeping, or removal of prop¬ 

erty 

c. In connection with sale 

d. Attorney’s fees and expenses of suits 

a. In General 

The general rule is that a sheriff or constable 
is entitled to reimbursement for necessary disbursements 
or expenses in performing his duties only when such dis¬ 
bursements and expenses are within a statute providing 
for reimbursement. 

The general rule is that a sheriff or constable is 
entitled to reimbursement for disbursements neces¬ 
sarily made, or expenses necessarily incurred, by 
him in the performance of his official duties when, 89 
and only when, 90 there is a statute providing for re- 


79. S D.—Neher v. McCook County, 
78 N.W. 998, 11 SD. 422. 

57 C J. p 1124 note 51. 

SO. Iowa—Robb v. A. K. & 30. M. R 
Co., 44 Iowa 440. 

Mass—Wilmarth v. Knight, 14 Gray 

112 . 

'81. Ark—Ft Smith School Dist. v. 
Williams, 31 S.W. 980, 61 Ark 71. 

57 C.J p 1124 note 54. 

-Extra compensation for services of 
deputies 

Pa. —McBride v. Berryman, 31 Fa 
Dist & Co. 451. 

82. OPa—McCallister v. Armstrong 
County, 9 Pa.Super 423 

57 C.J. p 1124 note 55 

S3. Neb.—Logan v. County v. Doan, 
51 N.W. 598, 34 Neb. 104. 

57 C.J. p 1124 note 56. 

84. Ala—McFountain v. State, 83 
So. 53, 203 Ala 329 

57 C.J. p 1124 note 57. 

85. Ala—State v. Smith, 64 So. 364, 
185 Ala. 384. 

57 C.J p 1124 note 58. 

86. Neb.—Dodge County v. Gregg, 
15 N.W. 741, 14 Neb. 305. 

57 C.J. P 1124 note 59. 

-87. N.H.—Edgerly v. Hale, 51 A. 
679, 71 NH. 138. 


88. Pa —McCallister v. Armstrong 
County, 9 Pa Super. 423. 

57 C J. p 1124 note 61 

89. NT.—Dos Passos v. New Tork, 
90 N.TS 398, 45 Misc. 394 

57 C.J. p 1124 note 63. 

Maintenance and care of prisoners 
see Prisons §§ 24-29. 

Actual expenses for services outside 
county in felony cases 
Ga—Floyd County v. Johnson, 57 S 
E 2d 502, 80 Ga App. 785. 

Sufficiency of excess fees to pay ex¬ 
penses 

Sheriff was not required personally 
to pay actual and necessary expenses 
of office, except deputies' and assist¬ 
ants' salaries and surety bond pre¬ 
mium, even though so-called excess 
fees remaining after deducting such 
salaries and premium were insuffi¬ 
cient to pay such expenses, and hence 
allowance of other actual, necessary, 
and lawful expenses was not void.— 
Hardy v. Lubbock County, Tex Civ 
App., 89 S.W 2d 240 

90. Mo —Corpus Juris cited in 

Dunklin County v. Donaldson, 164 

' S W2d 367, 369. 

57 C.J p 1125 note 64. 

Expenses payable out of fees of of¬ 
fice 

The expenses enumerated by stat- 
| ute fix the grade and character of ex¬ 
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penses of the sheriff's office which 
may be paid for out of the fees of of¬ 
fice —Hood v. State, Tex Civ.App 7 
73 S W.2d 611, error refused. 
Premiums on official bond 

(1) Premiums held not allowable. 
—Land v. Fayette County, 108 S.W. 
2d 429, 269 Ky. 543—Commonwealth 
v. Nunnelley, 277 SW. 506, 211 Ky. 
409. 

(2) Act giving sheriff claim 

against commonwealth for premiums 
paid by him on bonds executed by 
corporate surety company is not re¬ 
troactive, and commonwealth was not 
required to reimburse him for any 
part of premiums paid by him prior 
to effective date of act—Miller v. 
Sturgill, 202 S.W.2d 632, 304 Ky 

823. 

(3) Bond required by statute of 
deputy sheriff or other appointive 
county officer or employee was held 
“official bond" within statute provid¬ 
ing for reimbursement of premium 
charged such officer or employee.— 
Vogler v. Board of Com'rs of Ohio 
County, 185 S E. 841, 117 W.Va 370 

Moneys borrowed; Interest 

Neither interest on moneys bor¬ 
rowed by sheriff to run office, pend¬ 
ing payment of state warrants earn¬ 
ed and pledged to secure loan, nor 
the moneys lent are proper expenses 
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imbursement and the expenses or disbursements in 
question are within it; but it has also been held that 
a sheriff, m making a levy, sale, and delivery of 
personalty, in addition to his own compensation or 
costs expressly fixed by law, is entitled to his rea¬ 
sonable expenses, as distinguished from compensa¬ 
tion, necessarily incurred m the performance of his 
official duties, 91 and that if there does exist a quasi- 
contractual right, not based on statute, under which 
a sheriff may be reimbursed for expenses, such 
right would be limited to the recovery of money 
actually paid out by him in the purchase of equip¬ 
ment reasonably essential for the performance of 
his duties 92 

A sheriff may not impose on litigants any ex¬ 
pense of litigation which is not expressly provided 
for by law. 93 

The building of equipment by a sheriff to carry 
out a death sentence, without first requesting the 
county to do so, or obtaining from the county au¬ 
thority to do so and an agreement to pay, has been 
held not the proper course to charge the county with 
liability for the cost. 94 

b. For Care, Keeping, or Removal of Property 

A sheriff may be held entitled to reimbursement for 
necessary and reasonable expenses incurred in keeping 
and caring for property in his custody. 

Except where it has been held otherwise as to 
property taken on an execution which was not 
stayed, 95 an allowance may be made to a sheriff 
for expenses or expenditures in keeping and car¬ 


ing for property of which he took possession un¬ 
der process, 96 such as cattle or horses, 97 or other 
animals, 98 provided the expenses or disbursements 
in question were necessary 99 and reasonable 1 and 
were actually incurred or made 2 However, the 
expense of keeping and caring for property for the 
time between the entry of a writ and the judg¬ 
ment cannot be allowed as part of the expense for 
serving the writ, 3 but should be presented to the 
court by way of an additional return on the writ 
before the final judgment, so that it may be taxed 
in the costs of the suit and included m the judg¬ 
ment, as discussed infra § 254. A sheriff is entitled 
to reimbursement for the expense of the removal 
of personal property from the premises in execut¬ 
ing a writ of restitution; 4 and m some, 6 but not 
other, 6 jurisdictions he has also been held entitled 
to be allowed the expense of a removal of prop¬ 
erty in his custody from one place to another for 
safe-keeping. 

Particular items for which the sheriff may re¬ 
ceive an allowance include the storage of goods 7 
and a lock for the room m which goods were 
stored; 8 but he is not entitled to an allowance for 
insurance on property m his possession, 9 nor is he 
entitled to be reimbursed for money paid to recover 
stolen property as for expenses incurred in the 
preservation of the property. 10 

c. In Connection with Sale 

A sheriff or constable may be entitled to reimburse¬ 
ment for legitimate expenses incurred in connection with 
a sale conducted by him in his official capacity. 


of office, in absence of statutory pro¬ 
visions authorizing such expendi¬ 
tures.—Hood v State, Tex Civ App, 

73 S W 2d 611, error refused 

91. Ga—Hiatt v Turner, 172 S.E 
607, 48 Ga App. 255. 

Expenses m connection with sale see 
infra subdivision c of this section 

92. Mo.—Maxwell v Andiew Coun¬ 
ty, 146 S W 2d 621, 347 Mo. 156 

93* NY—Di Palma v Carraro, 45 
N.Y'S2d 206, 180 Misc. 998. 

94. Mo —Dunklin County v. Donald¬ 
son, 164 S W 2d 367 

95. NT—Crofut v Brandt, 58 NT 
106, 17 AmR 213, 47 How Pr 263 

Liability of party or assets see infra 
§ 252 

Pay of keeper or watchman see infra 
§ 250. 

96. Ga.—Hiatt v. Turner, 172 S E 
607, 48 Ga App 255 

57 C.J p 1126 note 96. 

Necessity of allowance by court see 
infra § 254. 

97. Mo —Johnson v. Sunnymede 

Farms, App, 80 SW.2d 904. 

57 C J. p 1126 note 97. 


Allowance limited and prescribed by 
statute 

Ga—Hiatt v Turner, 172 SB 607, 48 
GaApp. 255. 

98. Ga—Hiatt v Turner, supra 

99. Ga.—Hiatt v. Turner, supra, 

57 CJ p 1126 note 98—6 C.J p 372 
note 17. 

Effect of tender of claim of owner¬ 
ship 

Sheriff seizing cattle on execution 
was entitled to nothing for guarding 
cattle after tender of claim of own¬ 
ership to deputy in charge of cattle. 
—Johnson v Sunnymede Farms, Mo 
App., 80 S.W 2d 904 

1. Ga —Hiatt v. Turner, 172 S E 
607, 48 GaApp 255 

Allowance for guarding cattle 
Allowance of five dollars per day 
for each deputy, working m twelve 
hour shift, for guarding cattle seized 
on execution was reasonable —John¬ 
son v Sunnymede Farms, Mo.App., 
80 S W 2d 904. 

2. Colo —Cramer v. Oppenstein, 27 
P. 713, 16 Colo 495. 

57 CJ P 1126 note 1. 
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3. Mass.—Rogers v. Simmons, 29 N. 
E 580, 155 Mass. 259. 

4. Wis—American Wrecking Co v. 
McManus, 181 NW 235, 183 N.W. 
250, 174 Wis. 300 

5. Colo—Cramer v Oppenstein, 27 
P 713, 16 Colo 495. 

Ill—Olds v. Loomis, 10 Ill App 498. 
Pa —Armstrong v. Baylin, Com PI., 
33 Del Co 6. 

6. NJ—Curtis v. Hulsizer, 5 N.J. 
Law 496. 

N.Y.—Crofut v. Brandt, 58 NT. 106> 
17 Am.R. 213. 

7. Mass—Rogers v. Simmons, 29 N. 
E 580, 155 Mass 259. 

57 CJ. p 1126 note 7. 

8. Ind—State v. Hitchens, 57 NB. 
935, 25 Ind.App. 244, 81 Am S.R. 
90. 

9. Ala.—Smith v. Huddleston, 15 So* 
521, 103 Ala 223. 

57 C J. p 1126 note'9. 

10. Ark.—Worthep v. Thompson, ,1& 
S W. 192, 54 Ark. 151. 
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A sheriff or constable may not charge for ex¬ 
penses attending a sale a greater amount than he 
actually paid out. 11 A sheriff has been held enti¬ 
tled to be reimbursed for lighting the room where 
the goods sold were during the evenings while he 
was conducting the sale, 12 and under some, 13 but 
not other, 14 circumstances reimbursement of the 
amount expended for advertising a sale has been 
held proper. 

Particular matters held not to be legitimate ex¬ 
penses for which a sheriff or constable may charge 
include the making and typewriting of an inventory 
of the goods to be sold, 15 an arrangement of the 
goods for sale with a view of making them bring a 
better price, 16 a flag used at an auction sale of prop¬ 
erty under an execution, 17 and appraisers 5 fees. 18 

d. Attorney’s Fees and Expenses of Suits 

A sheriff is generally not entitled, as of right, to 
attorney's fees incurred by him in connection with his 
functions; and recovery of particular expenses of suit 
has likewise been denied a sheriff or constable. 

As a general rule, a sheriff is not entitled, as a 
matter of right, to an allowance of attorney’s fees 
incurred or paid by him for legal advice or serv¬ 
ices in connection with the discharge of his func¬ 
tions; 19 but, under a statute entitling a sheriff to 
be reimbursed by the county for any expenses in¬ 
curred m the performance of his duty, a sheriff 
has been held entitled to reimbursement for reason¬ 
able and fair compensation paid by him to an at¬ 
torney whose advice, counsel, and assistance were 


necessary to the sheriff in the performance of his 
duty, 20 and such a charge may be allowed where 
the sheriff has discharged duties which formerly 
devolved on trustees 21 or has rendered services in 
the nature of those usually rendered by a receiver. 22 
A sheriff taking property under execution cannot 
charge for expenses incurred by reason of an ad¬ 
verse claim to the property, 23 nor can a constable 
recover the expenses of a suit brought against him 
for executing a writ of attachment improperly 2 * 

§ 248. - Transportation or Traveling Ex¬ 

penses 

a. In general 

b. Where mileage allowed 

a. In General 

In some jurisdictions a sheriff is entitled to be reim¬ 
bursed for necessary traveling expenses in transporting 
prisoners or insane persons. 

In a number of jurisdictions a sheriff is entitled to 
be reimbursed for traveling expenses in transporting 
prisoners 25 or insane persons, 26 or in the safe-keep- 
mg and transportation of a debtor arrested under 
an execution, 27 but it may be otherwise where he 
made unnecessary trips, 28 where the transportation 
was wholly within the county and he receives a 
fixed salary m lieu of all fees and compensation for 
services within the county, 29 where he acted with¬ 
out authority in apprehending a fugitive from jus¬ 
tice outside the state and bringing him back into the 
state without extradition, 30 or, according to the rule 


11. Neb.—Phoenix Ins Co v Mc- 
Evony, 72 N.W. 956, 52 Neb. 566 

Pay of clerk and auctioneer see In¬ 
fra § 250 

12. Ind—State v Hitchens, 57 NE 
935, 25 IndApp. 244, 81 AmS.R 
90. 

13. Neb —Phoenix Ins Co v Mc- 
Evony, 72 NW 956, 52 Neb 566. 

57 C J. p 1127 note 17. 

14. Ky—Petty v Coleman, 45 S-W. 
2d 1041, 242 Ky 187 

57 C J P 1127 note 18 
3>irect payment by complainant to 
newspaper 

A complainant need not deposit 
with sheriff money to secure expense 
of advertising and printing fees, and 
can insist on paying all advertising 
and printing fees directly to the 
newspaper—Monmouth County Pub 
Co v. Monmouth County, 6 A.2d 487, 
17 N J.Misc. 147, affirmed 11 A 2d 
95, 124 N J.Law 106 

15. Ala.—Brock v. Berry, 31 So. 517, 
132 Ala. 95, 90 Am S R 896. 

57; <X£T. p 1126 note 13. 

16. Pa.—-Miles v. ( Huber, 1 FaJLJ. 
483. 


17. Mass —Rogers v Simmons, 29 
NE 580, 155 Mass 259 
13. Ky—Petty v. Coleman, 45 S.W 
2d 1041, 242 Ky. 187. 

No obligation on sheriff to pay 
Ky—Petty v. Coleman, supra 

19. Ga —Little v. Madison Supply, 
etc., Co, 90 SB. 713, 146 Ga 95 

57 C J p 1127 note 19. 

Employment of attorney for year 
Allowance to sheriff, in settling his 
accounts, of amount paid by him to 
attorney whom he had employed for 
a year, was error, since sheriff had 
no authority to employ attorney for 
a year and pay him from fees of of¬ 
fice —Hood v State, Tex Civ App , 73 
SW.2d 611, error refused. 

20. Pa.—Appeal of Duck, 29 FaDist 
& Co. 155. 

21. NT—Mayhew v. Duncan, 31 
Barb. 87. 

22. La.—Jennmgs-Heywood Oil Syn¬ 
dicate v Houssiere-Latreille Oil 
Co., 42 So. 930, 118 La.Ann. 262 

23. N.T.—Crofut v. Brandt, 5$ NT 
106, 17 AmR, 213. 

57 CJ. P 1127 note 22. 
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24. N J —Curtis v. Hulsizer, 5 N 
JLaw 496 

25. Colo —Sargent v. La Plata 
County Comrs , 40 P. 366, 21 Colo 
158. 

57 C J p 1125 note 65. 

Meals 

(1) Cost of meals allowed — 
Shrope v Northampton, Pa, 3 Lane. 
L Rev. 123, 

(2) Cost of meals not allowed — 
McCaJlister v Armstrong County, 9 
Pa Super 423. 

26. Mont.—Scharrenbroich v. Lewis, 
etc, County, 83 P 482, 33 Mont 
250 

Pa—Lenhart v. Cambria County, 29 
Pa Super 350, affirmed 64 A 876, 
216 Pa 25. 

27. NH—Burnham v. Strafford 
County Sav Bank, 5 NH. 446 

28. Colo—Lake County v. Campbell, 
123 P. 317, 52 Colo. 440. 

29. Wis,—Douglas County v Som¬ 
mer, 98 N.W. 249, 120 Wis. 424. 

57 C.J. p 1125 note 68. 

30. S D.—Wangsness v Minnehaha 
County, 178 NW. 933, 43 S D. 260. 
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obtaining in some jurisdictions, where he is entitled 
to mileage, as discussed infra subdivision b of this 
section. In some jurisdictions a sheriff is entitled 
to reimbursement for actual traveling expenses in 
the service of papers m civil 31 or criminal 32 actions. 

Particular items . The traveling expenses for 
which a sheriff or constable may be entitled to re¬ 
imbursement include railroad or street railroad 
fare, 33 sleeping car tickets under proper circum¬ 
stances, 34 automobile hire, 35 and horse and car¬ 
riage hire, 36 provided, in the case of a conveyance, 
that it was necessary 37 and actually used, 38 which 
facts may be required to be set forth in a certifi¬ 
cate 39 The purchase price of an automobile for 
use by the sheriff m enforcing a prohibition law 
has been held a proper charge, 40 depreciation on 
automobiles and the expense of operating them 
have been held necessary costs incident to the ar¬ 
rest of criminals which a sheriff is authorized to 
include as part of the expenses of his office with¬ 
out application to the court for authority to make 
such expenditures; 41 and the cost of operating 
and maintaining a sheriff’s automobile has been 
held an expense within the contemplation of a 
statute authorizing a court to pay the expenses of 
his office up to a certain amount 42 The mainte¬ 
nance, 43 but not the purchase price, 44 of horses 
and vehicles necessary to the administration of the 
duties of the office of sheriff has been held allow¬ 
able; but it has also been held that the cost of 
gasoline, 45 oil, 46 or automobile repairs 47 is not al¬ 
lowable. A part of the purchase price of an au¬ 
tomobile which is to belong to the sheriff and not 


to the county has also been held not to be allow¬ 
able. 48 

A sheriff has been held entitled to reimbursement 
for hotel bills while traveling for the purpose of 
serving criminal process; 49 and if the amount paid 
for meals of a deputy while serving a venire was a 
necessary part of the traveling expenses paid it 
should be allowed 50 However, a sheriff has been 
held not entitled to reimbursement of hotel bills 
incurred m another county or state while there for 
the purpose of serving a subpoena in a criminal 
case 51 

b. Where Mileage Allowed 

Authorities differ as to whether a sheriff or constable 
entitled to mileage is also entitled to reimbursement for 
expenses incurred for transportation or travel. 

Where a sheriff is entitled to mileage, as discussed 
infra § 251, it has been held that he is entitled, m 
addition to mileage, to reimbursement for actual 
expenses necessarily incurred for transportation or 
travel, 52 but it has also been held that he is not 
entitled to such reimbursement m addition to mile¬ 
age, 53 and according to still other authority he is. 
entitled to reimbursement for the traveling ex¬ 
penses of prisoners and insane persons transported 
in his custody, 64 but not his own traveling ex¬ 
penses 55 Where the fees and mileage allowed 
by law for conveying insane persons to the insane 
hospitals do not belong to the sheriff, but must be 
accounted for by him to the county, he is entitled 1 
to reimbursement for expenses incurred by him 
in conveying such persons. 56 


31. Or.—State v. Schanepp, 204 P. 
612, 103 Or. 240 

32. Iowa—Bybee v. Marion County, 
105 N.W 118, 128 Iowa 610. 

57 C J. p 1125 note 72 

33. Iowa—Bybee v. Manon County, 
supra. 

57 CJ. P 1125 note 80. 

34. Colo.—Sargent v. La Plata 
County, 40 P 366, 21 Colo 158 

57 C.J p 1125 note 81. 

35. Ohio—State v. Sayre, 12 Ohio 
HP.NS, 61 

Or—State v Schanepp, 204 P 612, 
103 Or. 240. 

38 C.J. p 73 note 4 [b]. 

36. Pa—Peeling v York County, 61 
A 911, 212 Pa 245 

57 C.J. p 1125 note 83. 

37. Mass—Weston y. Weston, 102 
Mass 514. 

38. Mass—Weston v. Weston, su¬ 
pra 

39. Mass —Weston v. Weston, su- i 

pra. | 


40. Wash—State v Graham, 240 P 
560, 136 Wash 403 

57 C.J p 1126 note 87 

41. Tenn —State ex rel Doty v. 
Styke, 199 S W 2d 468, 29 Tenn 
App 620 

42. In Kentucky 

(1) The text rule has been fol¬ 
lowed—Thompson v. Shipp, 184 S 
W 2d 245, 298 Ky 805 

(2) However, it has also been held 
that neither the purchase price nor 
the maintenance of a horse or au¬ 
tomobile for a sheriff is allowable — 
Commonwealth v Nunnelley, 277 S. 
W 506, 211 Ky. 409 

43. Ohio—Boes v. Montgomery 
County, 7 Ohio NP.NS, 76 

44. Ohio—State v Mahoning Coun¬ 
ty, 10 Ohio Cir Ct ,N S„ 398. 

45. Miss—Holmes County v Ellis, 
13 'So 2d 635, 195 Miss. 124. 

57 C.J p 1126 note 88 [a]. 

46. Miss —Holmes County v. Ellis, 
supr& 

47. Tex.—Hammond v. Hams Coun¬ 
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ty, Civ App, 243 S W. 1002—Har¬ 
ris County v Hammond, Civ App , 
203 SW. 445 

48. Tex —State v. Carnes, Civ App , 
106 SW.2d 397 

49. Iowa.—Bybee v. Marion County, 
105 NW. 118, 128 Iowa 610 

50. Colo.—Sargent v. La Plata* 
County, 40 P. 366, 21 Colo 158 

51. Idaho—Clyne v Bingham Coun¬ 
ty, 60 P 76, 7 Idaho 75. 

52. Colo.—Sargent v. La Plate 
County, 40 P 366, 21 Colo. 158 

57 CJ p 1125 note 74. 

53. Tex.—Hammond v Harris Coun¬ 
ty, Civ.App, 243 S W. 1002. 

57 C J p 1125 note 75. 

54. Pa—Commonwealth v. Hall, 22* 
PaDist 1061. 

57 C J p 1125 note 76. 

55. Iowa.—Wheeler v. Clintons 
County, 60 N.W. 207, 92 Iowa 44 

57 C.J. p 1125 note 77. 

56. Ill.—La Salle County v. Milli¬ 
gan, 32 HE. 196, 143 Ill. 321. 

57 CJ. p 1125 note 78. 
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§ 249. - Office Expenses and Supplies 

Whether or not a sheriff is entitled to an allowance 
for office expenses and supplies depends on constitutional 
and statutory provisions. 

Whether or not a sheriff is entitled to an allow¬ 
ance for furniture, books, stationery, stamps, light, 
fuel, and office or telephone rent depends on the 
constitutional and statutory provisions in force at 
the time in the particular jurisdiction. 57 Under 
one such constitutional provision, “necessary office 
expenses” has been held to refer to expenses in¬ 
cident and necessary to the proper conduct of the 
duties of the office of sheriff other than the salary of 
deputies. 58 

§ 250. - Pay of Clerks, Deputies, and As¬ 

sistants 

Under varying statutes and circumstances, sheriffs 
have been held, or held not, entitled to allowance or 
reimbursement for the compensation of clerks, deputies, 
and assistants. 

Some statutes are construed as entitling a sheriff 
to be reimbursed the sums paid out to persons em¬ 
ployed by him to procure evidence of violations of 
statutes or ordinances against the unlawful sale or 
keeping of intoxicating liquors, where the county 
board authorized the employment and made the 
necessary appropriation, 59 and the purpose of a 
statute relating to assistants of sheriffs has been 
held to be to provide, among other things, for the 
fixing of the aggregate amounts necessary for the 
salaries of such assistants. 60 A sheriff 'has been al¬ 
lowed for guards necessarily employed, 61 but reim¬ 
bursement for the expense of hiring an armed force 


to prevent a riot has been denied; 62 a sheriff is not 
entitled to an allowance for help or assistance m 
serving or executing a writ of seizin and possession 
in a real action 63 unless the assistance comes with¬ 
in the meaning of a statute authorizing an allow¬ 
ance therefor, 64 and a sheriff or constable is not, 
as a rule, entitled to the expense of procuring an 
auctioneer 65 and clerk 66 to make a sale. 

Deputies generally . When it is so provided by 
statute, 67 but not otherwise, 68 a sheriff on a fee 
basis is entitled to an allowance or reimbursement 
for the compensation of a deputy or deputies A 
sheriff who is paid by a salary may be entitled to 
deputy hire in addition thereto 69 unless it appears 
that such salary was intended not merely as per¬ 
sonal compensation, but as including expenses, 70 
or unless the county board has not by resolution 
fixed the number and compensation of deputies as 
provided by statute. 71 The purpose of a statute re¬ 
lating to deputies has been held to be to provide, 
among other things, for the fixing of the aggregate 
amounts necessary for the salaries of such depu¬ 
ties, 72 and where the maximum amount that a 
sheriff may pay his deputies is mandatorily fixed by 
statute, payment by the sheriff to a deputy, above 
such maximum salary, for extra work cannot be 
allowed as an expense 73 Where the commission¬ 
ers’ court has authorized or approved the expendi¬ 
ture, a finding that the sheriff’s expenditures for 
deputies were necessary, and properly claimed by 
him as a deduction, is proper, even though he did 
not comply strictly with the statute regulating the 
appointment of deputies and fixing their compensa¬ 
tion. 74 


57. Mo —Harkreader v Vernon 

County, 116 SW 523, 216 Mo. 696 
57 C J. p 1127 note 25 
Telephone 

(1) Cost of telephone, paid by 
■sheriff, was recoverable as necessary 
for proper and efficient functioning 
of his office —Lumpkin County v 
Davis, 195 SE 169, 185 Ga 393—57 
C J p 1127 note 25 [b] 

(2) Fiscal court was liable for 
long-distance telephone calls made 
by sheriffs over telephone m office on 
official business for the purpose of 
the apprehension of criminals — 
Barkley v Gatewood, 147 S W.2d 373, 
285 Ky. 179 

■58. Ky—Connors v Jefferson Coun¬ 
ty Fiscal Court, 125 SW.2d 206, 
277 Ky. 23. 

■59. Miss—Hancock County v. Vair- 
m, 80 So. 780, 119 Miss 315. 

«0. WYa.—Raleigh County Court v. 
Painter, 15 S.E 2d 396, 123 W*Va. 
415. 


61. Tex —Ledbetter v. Dallas Coun¬ 
ty, 111 SW. 193, 51 Tex Civ App 
140 

57 C J p 1127 note 28. 

Jailer, turnkey, or jail guard see 
Prisons § 25 b (2) 

ба. Pa—Curtis v. Alleghany Coun¬ 
ty, 1 Phila 237 

63. Mass—Weston v. Weston, 102 
Mass 514 

64. Pa—Hornberger v. Henry, 2 Pa 
Dist & Co 76 

57 CJ. p 1128 note 31. 

65. US.—Wallis v. Shelly, CC.MY., 
30 F. 747 

57 C.J. p 1128 note 32 

бб. Ind.—State v Hitchens, 57 NE 
935, 25 Ind App. 244, 81 Am S R 
90. 

67. Iowa —Mentzner v. Marion 

County, 87 N.W. 440, 114 Iowa 478 
Amount allowed held insufficient 

in view of population of county — 

Forrest County v. Thompson, 37 So, 

2d 787, 204 Miss 628. 
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68. Kan —Decatur County v. Lea- 
man, 85 P 590, 73 Kan 785. 

57 C J. p 1128 note 35. 

Statute as to presence of army 
camp in county was held not to en¬ 
title sheriff to such allowance.—For¬ 
rest County v Thompson, 37 So 2d 
787, 204 Miss. 628. 

69. NM.—State v. Rio Arnba 
County, 157 P 656, 21 NM 632. 

57 C J. p 1128 note 36. 

70. Ill—People v. Darrah, 84 Ill. 
App 515—Windmiller v. People, 78 
Ill App 273. 

71. S.D—Anderson v Beadle Coun¬ 
ty, 211 NW. 968, 51 SD 6. 

72. WVa—Raleigh County Court v. 
Painter, 15 S E 2d 396, 123 W.Va. 
415. 

73. Tex.—Hood v State, Civ App , 73 
S.W 2d 611, error refused. 

74. Tex.—State v. Carnes, Civ.App , 

| 106 S.W.2d 397. 
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Clerks generally Where a sheriff's compensation 
consists of fees or commissions fixed by statute, 
it has been held that he is not entitled to an ex¬ 
tra allowance for clerk hire, 75 and an allowance for 
a stenographer has been denied where the stenogra¬ 
pher was employed without the authorization of the 
county board; 76 but a sheriff who receives a sal¬ 
ary as compensation for his personal services mere¬ 
ly may be entitled to reimbursement, out of the 
fees collected by him, for such reasonable sums as 
he has necessarily paid out for clerk -hire 77 

Janitor. Where the county court refused to pro¬ 
vide janitor service for the office of the sheriff, it 
has been held that he is entitled to reimbursement 
for expense on that account 78 

In connection with care or keeping of property. 
A sheriff or constable is properly allowed charges 
for the wages of a person whom he has placed m 
charge of property which is in his custody 79 or 
necessarily employed to look after it, 80 a watchman 
to guard and protect goods 81 except where they 
are m a place of safety, 82 keepers, watchers, and 
gaugers employed about oil wells, 83 a bookkeeper 
to keep the records of the products of oil wells, 84 
clerk hire which is shown to be necessary in con¬ 
nection with the keeping of attached property, 85 
and the hire of help to assist m husking standing 


com attached. 86 

§ 251. Mileage 

a. In general 

b. Travel m unsuccessful attempts to 

perform duty 

c. Travel outside state or county 

d. Amount and computation 

a. In Greneral 

Where a statute so provides, but not otherwise, a 
sheriff or constable is entitled to mileage for actual 
and necessary travel in performing his duties. 

In jurisdictions wherein it is so provided by 
statute, a sheriff or constable is entitled to mileage 
for actual and necessary travel in serving or ex¬ 
ecuting process, 87 serving notices, 88 summoning ju¬ 
rors, 89 making returns to court, 90 taking prison¬ 
ers before magistrates 91 or to the place where they 
are to be tried 92 or to their place of confinement, 95 
producing m court as witnesses prisoners con¬ 
fined in the penitentiary, 94 taking insane persons 
to the insane asylum 95 or paupers to the poor- 
house, 96 posting election notices, 97 and making elec¬ 
tion returns. 98 

The right to mileage, however, is purely statu¬ 
tory; 99 for services in connection with which no 


75. Ala —Kahn v. Locke, 75 Ala. 
332 

76. Neh—Drexel v. Douglas Coun¬ 
ty, 87 N.W. 1053, 62 Neb 862. 

77. Ill—Hodge v. People, 8 IlI.App. 
193 

Retention of fees see infra § 254. 

78. Mo —Harkreader v. Vernon 
County, 116 S.W. 523, 216 Mo. 696. 

79. Mont —McDermott v. Murphy, 
27 P. 334, 11 Mont. 122. 

57 C J P 1128 note 44. 

Expenses for care, keeping, or re¬ 
moval of property generally see su¬ 
pra § 247 b 

Deputies 

Mo—Johnson v Sunnymede Farms, 
App., 80 S W 2d 904. 

80. Mo—State v. iStmebaker, 90 Mo 
App 280. 

67 CJ p 1128 note 45. 

81. Ind—State v. Hitchens, 57 NE 
935, 25 Ind.App 244, 81 Am S R 

90. 

67 C J p 1128 note 46. 

82. Pa—Harvey v. Hager, 18 Pa 
Dist. & Co. 420. 

Public garage 

Pa.—Harvey v. Hager, supra. 

83. La.—Crusel v Brooks, 46 So. 
224, 121 La. 243. 

84. La—Crusel v. Brooks, supra. 

85. Mo —Ring v. Charles Vogel 
Paint, etc., Co, 46 Mo App. 374. 


I 86. Neb —Deering v. Wisherd, 65 N 
| W 788, 46 Neb. 720. 

87. Kan.—Norton v. Simms, 118 P 
1071, 85 Kan. 822. 

57 C J p 1129 note 53. 

Mileage fees as belonging to county 
see infra § 260. 

Traveling expenses in addition to 
mileage see supra § 248 b. 

Warrants of arrest 
Fla.—Foley v. State ex rel. Gordon, 
50 So 2d 179 

I 57 C J. p 1129 note 53 [a]. 

TTse of conveyance furnished by sher¬ 
iff or deputy 

Ind —Holley v Board of Com’rs of 
Lake County, 199 N.E 433, 101 
Ind App. 396. 

Such mileage is a “fee” within 
statute fixing allowable statutory 
fees for constables and discharge of 
their official duties, and is included 
in maximum allowance to constables 
—Hillman v. Chmelka, 195 P.2d 945, 
118 Colo 252. 

88. Ark—Ouachita County v. Chi- 
dester, 137 SW 811, 99 Ark. 206. 

Minn—State v Ward, 82 N.W. 686, 
79 Minn. 362. 

89. S D —Remer v. Lawrence Coun¬ 
ty, 83 NW. 554, 13 S D. 418. 

57 CJ. p 1129 note 55. 

90. Pa.—Ritchey v. Bedford County, 
22 FaDist. 328. 

57 C.J. p 1129 note 56. 
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91. Idaho.—Warner v. Fremont 
County, 43 P. 327, 4 Idaho 591. 

57 CJ p 1129 note 57. 

92. Colo.—Sargent v. La Plata 
County, 40 P. 366, 21 Colo. 158. 

93. N.M.—State ex rel Peck v Vel¬ 
arde, 43 P.2d 377, 39 NM. 179. 

57 CJ. p 1129 note 59. 

Return of prisoner after arrest in 
another county 

Fla—Traylor v State ex rel. Cole¬ 
man, 9 So.2d 417, 151 Fla 322. 

94. Iowa—Bringolf v. Polk County, 
41 Iowa 554. 

N.V.—Utica Bank v. Kibbe, 7 Cow. 
424. 

95. Neb —Porter v Mernck County, 
60 N.W. 588, 42 Neb 397, followed 
m Smith v. Franklin County, 68* 
N.W 381, 49 Neb 164. 

57 C J. p 1129 note 61 

96. Pa—Berks County Directors of 
Poor v. Shingle, 84 Pa. 37, 

97. Neb—Logan County v. Doan, 51 
N.W. 598, 34 Neb. 104 

98. Pa—Eckerd v. Perry County, 6; 
Pa.Dist 284. 

99. Ohio.—Ward v. Russell, 48 NR 
666, 57 Ohio St 144, 

57 C.J. p 1129 note 65. 

Where county bought and fur¬ 
nished automobile to sheriff, and paid 

all operating expenses, sheriff had 

no right to claim and collect mileage 
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mileage is allowed by statute a sheriff or consta¬ 
ble is entitled to none. 1 The specification in a 
statute of instances in which mileage is to be paid 
constitutes an implied prohibition on its collection 
in other instances; 2 under this principle a sheriff 
has been denied mileage for the use of his own 
automobile in investigating alleged violations of 
the criminal law 3 and m investigating and report¬ 
ing on automobile and other accidents, 4 and for de¬ 
livering election ballots and notices. 5 A sheriff or 
constable who receives a salary “in lieu of all costs 
and fees in criminal cases” is not entitled to mile¬ 
age fees for services in such cases; 6 and mileage 
charges have been considered as “fees” within a 
statute providing that fees earned by the sheriff and 
uncollected at the end of each year shall belong 
to the county. 7 

Actual travel is necessary to entitle a sheriff 
or constable to mileage, 8 the courts have refused 
to allow any mileage where the entire distance 
traveled was less than a mile, 9 and no mileage is 
properly chargeable for travel which was wholly 
unnecessary by reason of the fact that the process 
in question could have been served without travel by 
another officer who was on the spot. 10 A consta¬ 
ble cannot serve himself with a subpcena to ap¬ 
pear as a witness and charge mileage for so do¬ 
ing; 11 and where a constable is present in court 
to return a subpoena previously issued to him for 
the purpose of service he will not be allowed mile¬ 
age for attendance at court 12 

With respect to reimbursement for mileage, it 
has been held that county commissioners cannot con¬ 
trol the sheriff’s method of transportation by com¬ 
pelling 'him to use an automobile supplied by the 


county 13 or dictate petty details such as the type 
of oil and tires to be used. 14 

Additional mileage for transporting person. In 
the absence of statutory provision, a sheriff has been 
held not entitled to extra mileage, as such, in ad¬ 
dition to mileage for his own travel, for conveying 
a witness under arrest to a magistrate’s office, and 
from thence to jail. 15 

Indorsement of mileage on return. A sheriff is 
not deprived of his right to claim mileage for sum¬ 
moning j*urymen by the fact that he has omitted 
to indorse such mileage on the venire as part of his 
return, where the statute provides that sheriffs’ 
returns may, m the discretion of the court, be 
amended even after judgment. 16 

Travel by deputy . The sheriff, 17 and in some ju¬ 
risdictions the deputy, 18 have been held entitled to 
mileage for travel by the deputy. 

b. Travel in Unsuccessful Attempts to Perform 
Duty 

In most jurisdictions a sheriff is not entitled, as of 
right, to mileage for travel in an unsuccessful attempt 
to serve process or make an arrest, although the county 
board may, In its discretion, make such an allowance 

In a majority of jurisdictions a sheriff is not en¬ 
titled to, as a matter of right, and cannot recover, 
mileage for travel in attempting to serve proc¬ 
ess or make an arrest which was not actually or law¬ 
fully served or made, 19 and even though he ulti¬ 
mately served the process or made the arrest he 
cannot charge mileage for previous unsuccessful at¬ 
tempts; 20 but m some of these jurisdictions the 
county board may, in its discretion, make an al¬ 
lowance where the unsuccessful attempt was made 
in a criminal case, 21 at least where a felony was 


fees at rate which statute provides 
shall be paid to sheriffs furnishing 
their own automobiles.—Grimes v. 
Bosque County, TexCivApp, 240 S 
W 2d 511, error refused no reversible 
error. 

1- Ind—Board of Com'rs of Hamil¬ 
ton County v. Baker, 19 NE2d 250, 
215 Ind. 163. 

57 C.J. p 1129 note 66. 

Destroying still 

Under statute, sheriff is not enti¬ 
tled to recover mileage charge for 
services in going from courthouse 
and destroying still m woods where 
found, without court order for sei¬ 
zure or destruction—Calhoun Coun¬ 
ty v. Liddon, 138 So. 389, 103 Fla. 
833 

2. Mo—Maxwell v. Andrew County, 
146 S.W 2d 621, 347 Mo 156 

3. Mo —Maxwell v. Andrew Coun¬ 

ty, supra. 


4. Mo —Maxwell v. Andrew County, 
supra. 

5. Mo—Maxwell v. Andrew County, 
supra. 

6> SC —Hightower v Bamberg 
County, 32 SE 576, 54 S C 536 

7- Iowa—Cremer v "Wapello Coun¬ 
ty, 117 NW 954, 139 Iowa 580 

8. Minn—Grundysen v. Polk Coun¬ 
ty, 58 NW 864, 57 Minn. 212. 

57 C.J. p 1129 note 69. 

9. Pa—Doran v. Northampton 
County, 19 PaDist. 515—Fleck v. 
Dauphin County, 1 Pearson 220. 

10 . Fla.—State v. Johnson, 17 So 
650, 35 Fla 539 

11 . Pa — Commonwealth v. Pflaum- 
er, 16 PaDist & Co 193. 

12. Pa—Commonwealth v Pflaum- 
er, supra 

13 . Pa—Benson v. Bradford Coun¬ 
ty, 192 A. 650, 326 Pa 454. 
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14. Pa—Benson v. Bradford Coun¬ 
ty, supra. 

15. Pa —Boyle v Luzerne County, 
17 Pa.Co 214 

16. Ill—La Salle County v, Milli¬ 
gan, 32 NE 196, 143 HI 321. 

17. Colo —Sargent v La Plata 
County, 40 P 366, 21 Colo. 158. 

18. ND—Scofield v Wilcox, 156 N 
W. 918, 33 N.D 239, Ann.Cas.l918A 
836. 

57 CJ p 1130 note 86. 

19. Cal —Broughton r. Santa Bar¬ 
bara County, 3 P. 877, 65 Cal 257, 
followed m Overall v Tulare Coun¬ 
ty, 34 P. 519, 100 Cal 61. 

57 C.J P 1130 note 75. 

20. Pa.—Shrope v. Northampton 
County, 3 Lane L Rev. 123. 

21. Mich.—People v Ingham Coun¬ 
ty, 38 Mich. 658. 
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charged 22 In a few jurisdictions a sheriff or 
constable is entitled to mileage for travel in an 
unsuccessful attempt to perform his duty 3 23 at least 
where the failure was not due to his fault. 24 

c. Travel Outside State or Comity 

A sheriff or constable may be entitled to mileage for 
travel outside the county, but, it has been held, not 
outside the state, except for the reception and return 
of an extradited person. 

A sheriff or constable may be entitled to mileage 
for travel outside the county, 25 but has been held 
not so entitled for travel outside the state. 26 How¬ 
ever, a sheriff has been held entitled to mileage for 
travel m connection with the reception and return 
of an extradited person, 27 although not for travel 
in connection with the apprehension without, and 
return to, the state, without requisition, of a person 
accused of crime. 28 

cL Amount and Computation 

Statutes fixing the rate or amount of mileage and the 
mode or basis of its computation control. Ordinarily 
mileage is allowable only for the distance actually and 
necessarily traveled. 

Statutes fixing or designating the rate or amount 
of mileage for travel by a sheriff or constable 29 
and the mode or basis of its computation 30 are con¬ 
trolling. Ordinarily mileage is allowable only for 
the distance actually 31 and necessarily 32 traveled. 

Circular or one-way mileage . Although there is 


some authority to the contrary, 33 statutes relating 
to the mileage of sheriffs and constables are gen¬ 
erally construed to allow mileage on a circular or 
round-trip basis, or, in other words, for each mile 
traveled on the journey, not only going but also 
returning, 34 and even in jurisdictions wherein the 
statutes provide that mileage for executing a war¬ 
rant of arrest shall be “one way” or “in going” 
only, the officer may be entitled to mileage for trav¬ 
el not only m going to make the arrest, but also m 
taking the prisoner from the place of arrest to a 
prison or place of holding court, or before a mag¬ 
istrate, as where, under the construction placed on 
the statute by the courts, the warrant of arrest is 
not completely executed until the prisoner is taken 
to the place designated in the writ, 35 or the statute 
providing for mileage mentions the execution of 
a warrant of arrest and the taking of a prisoner 
before a magistrate as separate and distinct acts. 36 

Performance of more than one service on single 
trip. Where a sheriff or constable conveys or re¬ 
moves two or more persons, serves process on sev¬ 
eral persons or in several cases, or otherwise per¬ 
forms more than one service, on a single trip, he 
is, under the construction placed on some statutes, 
entitled to full mileage for each service; 37 but un¬ 
der the construction placed on other statutes he is 
entitled to mileage only for the distance actually 
traveled on the trip. 38 


22. Wis —Schneider v. Waukesha 
County, 79 N.W. 228, 103 Wis. 266, 
followed in Northern Trust Co v 
Snyder, 89 NW 460, 113 Wis. 616, 
90 AmS.R 867. 

23. Minn—Grundysen v Polk Coun¬ 
ty, 58 NW. 864, 67 Minn 212 

Nev -—Washoe County v Humboldt 
County, 14 Nev. 123 

24. Minn.—Davis v Le Sueur Coun¬ 
ty, 35 N.W. 364, 37 Minn 491. 

25. Cal —Cunningham v San Joa¬ 
quin County, 49 Cal 323 

67 CJ P 1130 note 8L 

26. Ariz —Yavapai County v. 

O’Neill, 29 P. 430, 3 Anz 363 

Pa—Gmter v. York County, 3 Pa.Co. 

111 . 

27. Kan—Franklin County v. Bell, 
29 P. 392, 48 Kan 131. 

28. Kan—State v Martin, 131 P. 
1190, 89 Kan. 678. 


28. NM—State ex rel Peck v Vel¬ 
arde, 43 P 2d 377, 39 N.M. 179 
57 CJ. P 1130 note 87. 

Special act held not repealed by gen¬ 
eral one 

Okl—Gordon v Conner, 80 P.2d 322, 
183 Okl. 82, 118 ALR. 783 
Statute held not amended or changed 
Ark—-Perry County v House, 117 S 
W 2d 342, 196 Ark 317 
Magistrate held “examining court” 
within statute restricting amount of 
mileage.—Cook v Sheppard, 45 S W. 
2d 554, 121 Tex. 117. 

Statutory amounts held reasonable 
S D —Swartz v Kingsbury County, 
267 NW. 140, 64 SD 422 

30. Ark —Perry County v House, 
117 S W 2d 342, 19 6 Ark. 317. 

57 C.J p 1130 note 88 
Special deputy sheriff was not en¬ 
titled to circular mileage allowed by 
statute to sheriff, but only to amount 
of mileage arrived at as actual ex¬ 
pense—McClain v Northumberland 
County, 46 PaDist & Co. 705, 15 
Northumb.Leg.J. 363. 


31. Ind.—Ross v Chinworth, S3 Ind. 
598. 

57 CJ p 1130 note 89. 

32. Pa —Loughead v. Clearfield 
County, 16 PaDist 935, 33 Pa Co. 
315 

57 CJ. p 1131 note 90. 

33. Miss —Bordeaux v Warren 
County, 5 So 227, 66 Miss 231 

34. Kan—Simms v Norton, 118 P. 
1071, 85 Kan 822 

57 CJ. p 1131 note 93. 

35. Ariz.—Coconino County v Coco¬ 
nino County, 89 P 543, 11 Anz 198 

57 CJ p 1131 note 95. 

36. Cal.—Cunningham v. San Joa¬ 
quin County, 49 Cal 323. 

57 CJ. p 1131 note 96. 

37. SC.—Green v Anderson County, 
34 S.E 691, 56 S C 411. 

57 CJ p 1131 note 97. 

38. Kan.—Wire v Edwards County, 
293 P. 753, 131 Kan 725. 

57 C.J. p 1131 note 98. 
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SHERIFFS AND CONSTABLES 
C. LIABILITY FOR FEES, EXPENSES, AND DISBURSEMENTS 


§ 252 


§ 252. In General 

a. In general 

b. Plaintiff 

c. Defendant 

d. Property or assets 

e. Compensation of deputies and em¬ 

ployees 

a. In General 

In the absence of a statute providing otherwise, 
the party at whose instance services have been perform¬ 
ed is primarily liable to the sheriff or constable for his 
compensation therefor. 

In the absence of a statute casting the primary 
liability for costs on the unsuccessful party, as dis¬ 
cussed in Costs § 109, the rule is that the party at 
whose instance services have been performed is 
primarily liable to the sheriff or constable for his 
compensation therefor, 39 and reimbursement for 
his expenses, 40 even though judgment has been ren¬ 
dered m favor of such party and the ultimate lia¬ 
bility for the costs, as between the parties, has been 
cast on the adverse party. 41 A sheriff has been held 
entitled to recover from a railroad company for 
money paid to men sworn in as deputy sheriffs at 
its request and on its promise to pay therefor, m 
order to prevent apprehended injury to its property 
from strikers. 42 A statutory right of the sheriff, on 
the discharge of an attachment, to retain the prop¬ 
erty levied on until his fees and poundage are paid 
gives him no cause of action for poundage against 
one indebted to the attachment debtor. 43 

Statute providing for adjustment . A statute pro¬ 
viding that the sheriff’s fees and expenses m execut¬ 
ing a warrant of attachment are to be adjusted by 
the judge issuing the warrant gives such judge no 
power to order who shall pay such fees and ex¬ 
penses. 44 

Plaintiff’s attorney . In the absence of notice to 


the contrary an attorney is personally liable to a 
sheriff or constable for his fees on process or writs 
which he commits to the officer for service or 
execution; 45 but the officer may, if he elects to do 
so, waive his right against the attorney and look to 
the client for his fees, 46 and, when he has made his 
election to look to either the attorney 47 or the 
client 48 for payment, he must abide by it, and can¬ 
not afterward resort to the other. 

Prisoner brought up on habeas corpus . Where, 
at his instance and for his benefit alone, a prisoner 
under habeas corpus is conveyed from one district 
to another, he must pay all legal and proper charges 
of the sheriff for such conveyance. 49 

b. Plaintiff 

Where a statute so provides, a plaintiff who pro¬ 
cures a sheriff's sale is, m the first instance, liable for 
the sheriff's fees and costs. The plaintiff in attachment 
or execution may be liable for the sheriff's fees and 
expenses in connection with the seizure and detention 
of the property, as where the attachment or execution 
is subsequently annulled or vacated 

Under some statutes plaintiff, in the first instance, 
is liable for the sheriff’s fees and costs in making 
a sale, 50 and not the purchaser of land sold by the 
sheriff, 51 although, as discussed infra subdivision 
d of this section, the proceeds of the sale may also 
be liable therefor. The facts that a sheriff has er¬ 
roneously charged a fee to which he is not entitled 
and that it has been included in the judgment do 
not entitle the sheriff to recover the amount from 
plaintiff, 52 even though the amount has been col¬ 
lected from defendant. 53 

Plaintiff in attachment may be liable to the sher¬ 
iff for his fees and expenses in connection with the 
seizure and detention of the property, 54 as where 
the attachment is annulled, vacated, dissolved, or 
released, 55 the judgment m the action is in favor of 


39. 'Pa—Ehrhardt v. Gothic Optical 
Co , Com.Pl, 43 Lack Jur 2 

R.I—McCarthy v. Hughes, 88 A. 984, 
36 El 66, Ann.Cas 1915D 26. 

67 C J p 1132 note 1. 

40. Wis —American Wrecking Co v 
McManus, 181 NW. 235, 183 N.W 
250, 174 Wis 300 

41. La—Houssiere-Latreille Oil Co 
v Jennings-Heywood Oil Syndicate, 
40 So. 727, 116 La 347 

42. Mont.—Sullivan v. Utah, etc, R. 
Co, 28 P. 307, 11 Mont. 236. 

43. N.Y.—O’Brien v. Manhattan R 
Co., 91 N.Y.S 69, 45 Misc 643. 

44. N Y.—Hall v. U. S Reflector Co., 
31 Hun 609, affirmed 96 N.Y. 629. 


45. N.H—Joyce v. Morgan, 23 A 
78, 66 NH. 487. 

57 C.J. p 1133 note 23. 

46. N.H—Joyce v Morgan, supra— 
Eastman v. Coos Bank, 1 NH 23 

47. N.Y.—Ousterhout v. Day, 9 
Johns 114. 

48. NH—Joyce v Morgan, 23 A. 78, 
66 NH. 487—Eastman v. Coos 
Bank, 1 N H. 23. 

49. S.C —Taggart v. Hutson, 24 S C 
L. 300. 

50. Pa—Peoples Nat. Bank of Ship- 
pensburg v. Baker, 30 Pa,Dist & 
Co. 679. 


51. Pa—Peoples Nat Bank of Ship- 
pensburg v Baker, supra. 

52. Minn—Miesen v Ramsey Coun¬ 
ty, 112 NW. 874, 101 Minn. 516 

53. Minn—Steenerson v. Polk Coun¬ 
ty, 71 NW 687, 68 Minn 509. 

57 C J p 1132 note 9. 

54. Nev.—Allen v Ingalls, 111 P 
34, 33 Nev. 281, AnnCas.l913E 755, 
rehearing denied 114 P 758, 33 Nev. 
281, Ann Cas 1913E 755. 

57 CJ. p 1132 note 10—6 C.J. p 370 
note 91 [c] 

55. Vt.—Templeton v. Capital Sav. 
Bank, etc, Co., 57 A. 818, 76 Vt. 
345. 

57 C.J p 1132 note 1L 
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defendant, 56 or, regardless of the result of the 
attachment proceedings, where the sheriff has placed 
a person in charge of the property at plaintiff's re¬ 
quest and without an order of court. 57 The at¬ 
tachment plaintiff is also responsible for the legal 
costs of the sheriff or constable in executing the 
writ, where defendant has no property. 58 How¬ 
ever, a sheriff who has attached property at the in¬ 
stance of plaintiff in the suit cannot charge him 
with the expenses incurred in holding the property 
after he has been notified that plaintiff has released 
his claim ; 59 and, where the sheriff uses a horse at¬ 
tached by him sufficiently to pay for the keeping, 
he cannot recover of the attaching creditor for the 
pay for such keeping. 60 

Plaintiff in execution is liable for the sheriff’s 
compensation where the sheriff has made a levy 
under an execution which is regular and valid on 
its face, but has been subsequently vacated. 61 A 
statute providing for a sheriff’s fees for collecting 
money by virtue of an execution has been held to 
impose no liability for such fees on plaintiff in exe¬ 
cution except those for receiving and returning the 
execution 62 for which he is liable, m the first in¬ 
stance 63 

In detinue suit. Where the sheriff has, under the 
statute, no authority to retain possession of prop¬ 
erty seized by him under an order in a detinue suit, 
for a term longer than ten days, plaintiff does not 
make himself liable to the sheriff for expense in¬ 
curred in keeping the property for a longer time, 
by insisting through his attorney on such further 
detention by the officer, on the ground of its being 
his legal duty to retain the property, where he care¬ 
fully abstains from making any personal request. 64 

c. Defendant 

The defendant is liable for the fees of a sheriff who, 
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on demand, delivers a bench warrant; and the defendant 
in attachment or execution may also be liable for the 
sheriff's fees, charges, and expenses in those proceed¬ 
ings. 

Where, on demand, a sheriff delivers a copy of a 
bench warrant to the party named therein, he must 
collect his fees therefor from defendant. 65 

Attachment . The burden of paying a sheriff’s 
charges for the expense of keeping and selling prop¬ 
erty attached may rest on the debtor, 66 but not 
where the sheriff acquired illegal possession of 
property under color of an attachment. 67 

Execution. Defendant is as a general rule liable 
for fees and commissions or poundage where money 
is collected on execution; 68 and this is so notwith¬ 
standing execution is stayed by injunction 69 and 
notwithstanding no levy is actually made 70 How¬ 
ever, under an agreement whereby the sheriff waives 
his fees, an execution debtor, who pays a judgment 
in full, without levy, is not obligated to pay such 
fees. 71 Where the levy is dismissed and the execu¬ 
tion quashed for invalidity of the judgment, the 
sheriff cannot recover from defendant the necessary 
expense of keeping the goods levied on; 72 a sher¬ 
iff cannot execute against defendant for his pound¬ 
age fees when the writ of venditioni exponas is 
countermanded before execution; 73 and it has been 
held that, where the execution creditor accepts pay¬ 
ment or a composition after levy of the execution, 
the execution debtor is not liable for the sheriff’s 
fees, commissions, and expenses. 74 On the other 
hand, under a statute entitling the sheriff to pound¬ 
age and additional compensation where settlement 
is made after levy by virtue of an execution, it has 
been held that, after such settlement, the execution 
debtor is liable to the sheriff for his fees in levying 
the execution, 75 including poundage 76 and mile¬ 
age. 77 
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56. Mass.—-Phelps v. Campbell, 1 
Pick. 59. 

57 C J. p 1132 note 12. 

57. Anz —Southwestern Commercial 
Co. v. Owesney, 35 P 724, 10 Ariz 
49. 

58. N J.—Curtis v. Hulsizer, 5 N.J. 
Law 496. 

59. N.T—Hall v. U. S. Reflector Co., 
34 Hun 467. 

60. Vt —Dean v. Bailey, 12 Vt. 142 

61. Md—Gurley v. Lee, 11 Gill & 
J. 395 . 

N.T.—Bradley v Blue Ridge Hosiery 
Mill, 106 NT.S. 1107, 56 Misc 125. 

62. N Y —Gimenez v Great Atlantic 
& Pacific Tea Co., 275 NT.S. 948, 
242 App.DiV. 485. 

63. NT.—Giminez v. Great Atlantic 

& Pacific Tea Co , supra. I 


64. Ala—Hall v. Perryman, 42 Ala 
122 

65. Minn —Steenerson v. Polk Coun¬ 
ty, 71 N.W. 687, 68 Minn 509. 

66. Me.—Baldwin v Match, 54 Me 
167 

67. S.C—Gardner v. Hust, 31 SC.L 
601 

68. N.T—Giminez v Great Atlantic 
& Pacific Tea Co., 275 N.T.S 948, 
242 App Div. 485—Teed v Sidney 
Nat Bank, 285 N.T.S 140, 158 Misc 
561. 

57 C.J. p 1133 note 31. 

69. Md.—Gurley v. Lee, 11 Gill & J 
395. 

70. NT.—Giminez v. Great Atlantic 
& Pacific Tea Co, 275 NTS. 948, 
242 AppDiv. 485. 

71. NT—Sorgo v Honigsbaum, 245 
N.T.S. 34, 137 Misc. 824. 
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72. Ga.—Ward r. Barnes, 22 SB. 
133, 95 Ga 103. 

73. Md—Fisher v. Beatty, 3 Harr & 
M 148 

74. Mo—Gordons v. Maupin, 10 Mo. 
352, 354, 47 Am.D. 118, followed in 
Irwin v. Milburn, 10 Mo. 456. 

75. N.T—Teed v Sidney Nat Bank, 
285 NTS 140, 158 Misc. 561. 

Assignment of mortgage 

An execution debtor who, after 
levy, assigned to the execution credi¬ 
tor a mortgage on the property levied 
on, in satisfaction of the judgment, 
was held liable for the sheriff’s fees. 
—Teed v. Sidney Nat. Bank, supra. 

76. N.T.—Teed v. Sidney Nat, Bank, 
supra. 

77. N.T.— 1 Teed v. Sidney Nat. Bank, 
supra. 
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d. Property or Assets 

The expense of caring for and preserving attached 
property may, under certain conditions, constitute a 
charge on the attached property or assets* 

It has been asserted that the expenses of taking 
care of and preserving attached property are a 
charge on the property or assets, 78 provided the 
court has made an order for a keeper. 79 Some stat¬ 
utes are construed to contemplate that, for his fees 
in connection with an execution, the sheriff shall 
look to the property of the judgment debtor which 
is held under the execution,* 80 and, under a statute 
imposing liability for the sheriff’s fees and costs, 
in the first instance, on plaintiff rather than on the 
purchaser of land sold by the sheriff, as considered 
supra subdivision b, the proceeds of such sale are 
ultimately liable for such fees and costs 81 Where 
plaintiff has given a license to the sheriff to apply 
the proceeds of the judgment to the extinguishment 
of costs due from plaintiff to the sheriff in other 
cases, the sheriff has no interest m the money or 
judgment until collected, 82 and no right at all as 
against an assignee of the judgment without notice 
of the sheriff’s claim. 83 

e. Compensation of Deputies and Employees 

Under some statutes the sheriff must compensate 
his deputies out of the fees and emoluments of his of¬ 
fice, and a sheriff who employs a person as keeper or 
guard of property in hi® custody is directly liable to such 
person for his services. 

Under some statutes the sheriff must compensate 
his deputies, 84 or his chief deputy, 85 out of the fees 
and emoluments of his office; but persons sum¬ 
moned by the sheriff under his authority to summon 
the power of the county may not recover compen¬ 


sation from the sheriff. 86 A sheriff who employs 
a person as keeper or guard of property in his cus¬ 
tody is directly liable to such person for his serv¬ 
ices, 87 and he may 88 or may not 89 be liable for the 
services of a keeper, watchman, or other person 
employed by a deputy, accordingly as the deputy 
had 90 or did not have 91 authority to bind his prin¬ 
cipal by such a contract of employment, or accord¬ 
ing as the sheriff has 92 or has not 93 ratified the 
employment. 

A deputy constable is to be paid by the constable 
who appointed him. 94 

§ 253. County or State 

a. In general 

b. In civil cases 

c. In criminal cases 

a. In General 

A county is not liable for expenses Incurred by 
the sheriff without authority^ the state rather than 
the county may be liable for hfs expenses under a stat¬ 
ute requiring that they be paid out of a state fund. 

A county is not liable for expenses incurred by the 
sheriff without authority, although in connection 
with the performance of his duties. 95 Under a 
statute requiring that the expenses of a sheriff be 
paid out of a state fund, the state, 96 and not the 
county, 97 is liable, and the county is not required 
to reimburse him for payment of such expenses 98 
The county may, however, be liable in the sense 
that it is chargeable with the administration of 
such fund. 99 A county has been held not to be 
liable for the compensation of a high constable. 1 

Summoning jurors. Where the statute charges 


78. Or.—Schneider v. Sears, 8 P. 841, 
13 Or. 69. 

79. Mont—Noel v Cowan, 260 IP. 
116, 80 Mont 268. 

80. Nev—Roberts v Ingalls, 136 P. 
927, 36 Nev 325, 48 LRA..N.S., 
642, Ann.Cas,1915C 1119. 

81 . Pa—Peoples Nat Bank of Ship- 
pensburg v Baker, 30 Pa.Dist. & 
Co. 679. 

82 . Ala.—Bam v. Lusk, 109 So 187, 
21 Ala.App. 442. 

83. Ala.—Bam v. Lusk, supra. 

84 . Ark.—Clay County v Ruff, 90 S 
W 2d 474, 192 Ark 160. 

57 C.J. p 1136 note 78. 

85. Iowa—Culver v. Fayette Coun¬ 
ty, 120 N.W. 627, 142 Iowa 269. 

857 "Neb.—Rower v. Douglas County, 
106 NW. 782, 75 Neb 734. 

Power of sheriff to summon posse 
con»*tatus see supra S 34. 
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87. Iowa—Rowley v Painter, 29 N 
W. 401, 69 Iowa 432. 

57 C.J p 1135 note 82. 

88. Mont—Daly v. Kelley, 187 P 
1022, 67 Mont 306. 

57 C.J. p 1135 note 83. 

89. Cal—Krum v. King, 12 Cal. 412 

57 C J p 1135 note 84. 

90. Mont—Daly v. Kelley, 187 P 
1022, 57 Mont 306 

Wis —American Wrecking Co. v Mc¬ 
Manus, 181 N.W. 235, 183 N.W. 250, 
174 Wis 300. 

91. Cal.—Krum v. King, 12 Cal. 412. 

57 C.J. p 1136 note 86. 

92. Idaho.—Chenowith v Cameron, 
42 P 503, 4 Idaho 515. 

Nev.—Allen v. Ingalls, 111 P. 34, 114 
P. 758, 33 Nev. 281, Ann.Cas 1913E 
755 

93. Pa-—Miller v. Bruff, 64 Pa.Super 
177—Munis v. Oliver, 24 Pa,Super 
64. 

94. Pa.—Newton v. Luzerne County, 
12 Pa.Dist 695 
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95. Ga—Hutcherson v. Robinson, 9 
S E 722, 82 Ga 783. 

N.J—Corpus Juris quoted Mon¬ 
mouth County Pub Co v Mon¬ 
mouth County, 11 A2d 95, 97, 124 
N J Law 105—Corpus Juris quoted 
in Monmouth County Pub. Co. v. 
Monmouth County, 6 A.2d 487, 488, 
17 N JMisc. 147. 

96. Ala,—White v. Lyon, 20 So.2d 
523, 246 Alsu 279. 

Md.—-Harrison v. Carroll, 191 A- 574, 
172 Md. 386. 

97. Ala—White v. Lyon, 20 So.2d 
523, 246 Ala. 279 

Md.—Harrison v Carroll, 191 A. 574, 

| 172 Md 386. 

98. Md—Harrison v. Carroll, supra 

99. Wash—Revelare International 
Secret Service v. Whatcom County, 
234 IP. 10, 133 Wash 535 

l. Pa.—Hinkel v Cumberland Coun¬ 
ty, 9 Pa.Dist. 550. 
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the county with the duty of providing and paying 
grand and petit jurors, the sheriff's fees for sum¬ 
moning such jurors are payable by the county 2 A 
constable has been held not entitled to a fee from 
the county for summoning a coroner’s jury . 3 

Attendance at sessions of court or board . The 
county is generally liable to the sheriff for his com¬ 
pensation for attending and preserving order in the 
courts , 4 and it may and should compensate him 
for attending the meetings or sessions of the county 
board of supervisors 5 or the county board of re¬ 
view 6 where the board had power to, and did, re¬ 
quire his attendance. 

Serving notice The county may be liable to the 
sheriff for his fee and mileage in connection with 
his service of notice of their appointment on elec¬ 
tion judges . 7 

Compensation of deputies . A county may be 
liable for the compensation of deputy sheriffs , 8 
but not in the absence of a statute so providing 9 
Under some statutes an appropriation by the county 
board of commissioners is necessary before the 
salaries of deputy sheriffs become a charge on the 
county imposed by law 10 Where a statute charges 
the county with liability for the compensation of all 
deputies other than the chief deputy, and only one 
deputy is appointed, the county is not liable 11 A 
county has been held not to be liable for the com¬ 
pensation of a deputy constable 12 

Where fees do not amount to fixed compensation. 
Under some statutes where the fees and commissions 
received by a sheriff in a year do not reach a speci¬ 
fied amount fixed as the compensation to which he 
is entitled, the county is required to make up the 


deficit ; 13 but under other statutes the sheriff must 
look alone to the fees of his office for the salaries 
of himself and deputies, and the expenses of the 
office , 14 and, if such fees are insufficient to pay 
them in full, he cannot recover the deficit from the 
county . 15 

Duties and liabilities of county boards or officers. 
Statutes relating to the payment of expenses in¬ 
curred by sheriffs, and contemplating some action 
of approval by a board or officers, may impose a 
mandatory duty to take such action provided such 
expenses are legal . 16 Where the statute makes it 
the duty of the county auditor on presentation to 
him of a transcript of proceedings containing a 
bill of constable’s costs to examine it, correct the 
errors, if any, in the charges, and draw on the 
treasurer for the amount allowed, the auditor’s re¬ 
fusal to perform his duty does not subject the 
county commissioners to liability . 17 

b. In Civil Cases 

The county is not liable for sheriff's fees In a civil 
action. 

The county is not liable for sheriff’s fees m a 
civil action , 18 and cannot be made liable merely 
because he is unable to collect them from any other 
source . 19 Also, a sheriff who receives an annual 
salary or allowance is not entitled to extra compen¬ 
sation for services rendered the county in civil 
causes . 20 However, mileage earned by the sheriff 
in the service of civil process constitutes a valid 
charge against the county where it has been col¬ 
lected as costs by the clerk of court and transmitted 
by him to the county treasurer . 21 


2. III.—La Salle County v. Milligan, 
32 N.E 196, 143 Ill 321. 

3. Pa.—In re Coroner’s Inquests, 1 
Pa Co 14. 

4. Ind—Miller v Boone County, 31 
N.E 1123, 5 Ind App 225. 

5. Ill.—La Salle County v Milligan, 
32 NE 196, 143 Ill 321. 

6. Ind—-Boone County v Lewis, 144 
NE. 623, 81 Ind App 601. 

7. Ark—Ouachita County v. Chides- 
ter, 137 S W. 811, 99 Ark 206. 

8. Fla—State ex rel. Rauscher v 
Gandy, 178 So 166, 130 Fla 407 

Idaho—Taylor v. Canyon County, 61 
•P 521, 7 Idaho 171. 

Pa—Vollmer v. Willis, Com PI, 20 
Erie Co 41 

Deputy sheriff employed as county 
traffic officer 

Fla—State ex rel Rauscher v. Gan¬ 
dy, 178 So. 166, 130 Fla. 407. 


9. Ga—Floyd County v. Johnson, 57 
S E 2d 502, 80 Ga.App. 785. 

57 C J. p 1134 note 54. 

10. Ill.—People ex rel. Meyermg v 
Whealan, 190 NE. 693, 356 Ill. 
402 

11. Iowa—Culver v. Fayette Coun¬ 
ty, 120 N.W 627, 142 Iowa 269 

12. Pa—Newton v Luzerne County, 
12 (PaDist 695. 

13. Idaho —Campbell v. Logan 
County, 37 P. 329, 4 Idaho 181 

14. Ill—Coles County v. Messer, 63 
NE 391, 195 Ill 540. 

57 C J p 1134 note 59. 

15. Ill —Coles County v. Messer, su¬ 
pra. 

57 C J p 1134 note 59. 

16. Wash —Revelare International 
Secret Service v Whatcom Coun¬ 
ty, 234 P 10, 133 Wash. 535. 

Fuel and supplies for automobiles 
A statute directing a county hoard 
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to purchase gasoline and oils neces¬ 
sary m the operation and mainte¬ 
nance of automobiles requisitioned by 
the sheriff for the use of patrolmen 
has been held to impose a mandatory 
duty on such board —State ex rel 
Holcombe v. Mobile County, 193 So 
315, 238 Ala 656 

17. Ohio—Smith v. Portage County, 
9 Ohio 25. 

18. Pa—Irwin v Northumberland' 
County, 1 Serg. & R. 505—Common¬ 
wealth v. Truxtun, 1 Ashm. 34. 

Lunacy proceedings 
Ga—Floyd County v. Johnson, 57 S 
E 2d 502, 80 GaApp 785 

19. Kan.—Gleason v. McPherson 
County, 2 P. 644, 30 Kan 492. 

20. W.Va —Tyler County Ct v_ 
Long, 77 S E 328, 72 W.Va. 8, Ann 
Cas.l915B 808. 

21. Okl —Anderson v PittsbuTg 
County, 273 P. 222, 134 Okl. 299. 
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c. In Criminal Cases 

A county is liable for the fees and expenses of a 
sheriff, deputy, or constable when, and only when, there 
exists a statute so providing. Under statute the state 
may be liable for the sheriff's compensation or expenses 
connected with the removal or conveyance of convicted 
persons to a state prison. 

A county is liable to a sheriff, constable, or deputy 
sheriff for his fees and expenses m connection with 
enforcement and execution of criminal or penal laws 
when , 22 and only when , 23 there is a statute so pro¬ 
viding; and, where the case is within a statute im¬ 
posing liability on the county, but there is a statu¬ 
tory limitation of the amount of liability, the coun¬ 
ty will be held liable within , 24 although not be¬ 
yond , 25 the prescribed limitation. 

State . Under a statute so providing, a state is 
liable for the compensation or expenses of a sheriff 
in connection with the removal or conveyance to a 
state prison of a person convicted of crime , 26 or at 


least of an offense of a high grade ; 27 but in the 
absence of a statute making it liable, a state is not 
liable to a sheriff for the cost of transporting to 
another county a witness in a criminal case charged 
with contempt , 28 or for his fees for subpcenaing 
witnesses to appear before a grand jury m cases 
wherein no indictment is found . 29 Under a statute 
imposing liability on the state for the payment of 
expenses m cases of extradition, and in all other 
cases of felony on the county wherein the crime is 
alleged to have been committed, the state is not 
liable for the expenses of a sheriff in returning an 
accused person from another state where he waives 
extradition and returns voluntarily . 30 Also, under 
a statute so providing, on conviction, sentence, and 
delivery of a person accused of crime, the state is 
liable for the fees of a sheriff for services in a 
preliminary trial before a committing magistrate 
on a felony charge . 31 


D. TAXATION, PAYMENT, AND COLLECTION 


§ 254. In General 

a General considerations 

b. Allowance or certification by court 

c. Review of allowance or disallowance 

d. Services outside official duty 

e. Fund out of which payment made 

f. Retention by officers of fees and ex¬ 

penses 

a. General Considerations 

Usually under the statutes an allowance to a sheriff 


or his deputy for the expense of taking and keeping 
property or for other charges and expenditures is de¬ 
pendent on his presenting in a proper manner an item¬ 
ized statement of his claim. Effect will be given a 
statute requiring such a claim to be audited. 

Under some statutes an allowance for the ex¬ 
pense of taking and keeping property or other 
charges and expenditures is based on an affidavit 
of the sheriff or deputy , 32 or on a sworn 33 state¬ 
ment of claim , 34 or of costs , 35 or on a sworn ac¬ 
count , 36 showing in detail all items of expense 
incurred ; 37 and a sheriff may present, by a mo- 


*22. Ala—State ex rel Holcombe v. 
Stone, 157 So 452, 26 Ala.App. 226, 
certiorari denied 157 So. 454, 229 
Ala. 357. 

Oal—Niceley v. Madera County, 296 
P 306, 111 Cal App 731 
"W.C.—State v. Patterson, 31 S.E 2d 
380, 224 NC. 471. 

57 C.J. p 1134 note 65. 

County held liable for fees and ex¬ 
penses 

(1) In connection with seizure of 
contraband liquor under search war¬ 
rants and prosecution of condem¬ 
nation proceeding's.—State ex rel 
HColcombe v. Stone, 157 So. 452, 26 
Ala App. 226, certiorari denied 157 So. 
454, 229 Ala. 357. 

(2) In connection with return of 
.an accused person from another 
state.—State v. Patterson, 31 S.E 2d 
■380, 224 N.C. 471. 

(3) In connection with other par¬ 
ticular matters see 57 C.J. p 1134 
note 65 [e]. 

23. Ala.—Kilgore v. Swindle, 122 So. 
333, 219 Ala. 378. 


Ga —Hubbard v. Henderson, 54 S E 
2d 271, 205 Ga. 438. 

57 C J. p 1135 note 66 

County held not liable for fees and 
expenses 

(1) In connection with summoning 
of a witness to appear before the 
grand jury in a case wherein no in¬ 
dictment is found.—Kilgore v Swin¬ 
dle, 122 So. 333, 219 Ala 378—57 C.J 
p 1135 note 66 [e] (1), (2). 

(2) In connection with arresting 
of an operator of moonshine still.— 
Taylor, for Use and Benefit of Laurel 
County v. Scoville, 68 S,W.2d 423, 
252 Ky 809. 

(3) In connection with other par¬ 
ticular matters see 57 C.J. p 1135 
note 66 [e]. 

24. Miss—Norsworthy v. Forrest 
County, 111 So 144, 145 Miss 55. 

57 C J p 1135 note 67. 

25. Ala—State v. Brandon, 95 So 
41, 208 Ala 647. 

57 C.J p 1135 note 68 

26. Mich.—Hursley v Stone, 51 IN' 
W 530, 90 Mich 439. 
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27. Pa—Stephens r. Bradford Coun¬ 
ty, 7 Watts & S 438 

28. Ky.—Suter v. Stone, 56 SW 971, 
108 Ky. 518, 22 Ky.L. 224. 

29. Ala—State v. Smith, 64 So. 364, 
185 Ala 384 

30. N.C.—State v. Patterson, 31 SE 
2d 380, 224 NC 471. 

31. Ala.—White v. Lyon, 20 So 2d 
523, 246 Ala 279 

32. Wyo —Beeman, etc , Mercantile 
Co v. Sorenson, 89 P. 745, 15 Wyo 
450 

57 C J. p 1136 note 91. 

33. Miss —F o r r e s t County v 

Thompson, 37 So 2d 787, 204 Miss 
628 

57 <C J. P 1136 note 92 [a]. 

34. Miss —F o r r e s t County v. 

Thompson, supra. 

35. Ga.—Cooper v. Lunsford, 45 S 
E 2d 395, 203 Ga. 166, 

36. Idaho.—Ellis v. Bingham Coun¬ 
ty, 60 IP. 79, 7 Idaho 86 

57 C.J. p 1136 note 92. 

37. Miss.—F oxrest County y. 
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tion to tax costs, his claim for expenses incurred 
in guarding and keeping intact property levied on, 
at least where the property seized was returned to 
the execution defendant under a forthcoming bond 
and no effort was made to collect such costs under 
the execution . 38 It has been held that a charge 
for storage of property levied on should be pre¬ 
sented as an additional return on the writ . 39 Fur¬ 
ther, under some statutes, in the absence of a waiv¬ 
er , 40 a sheriff cannot recover fees if he neglects or 
refuses, when required, to furnish a bill of par¬ 
ticulars , 41 or the officer’s right to fees on mesne or 
final process may depend on his returning on the 
process the particular items of his charges . 42 A 
claim of a sheriff against a town for services in a 
criminal case should make it appear that the crime 
was committed m the town . 43 

Fee book . In jurisdictions wherein the sheriff is 
required to keep a fee book and enter all his fees 
therein, if he keeps no book he is entitled to no 
fees , 44 while if he does keep the book he is not 
entitled to fees which he has failed to enter there¬ 
in . 45 

Audit. Effect will be given to statutes requiring 
a claim by a sheriff for compensation for services 
rendered to the county , 46 m the care of insane per¬ 
sons , 47 to be audited by a prescribed officer; and in 
order that it may be audited, the statement of claim 


must be in proper form . 43 

b. Allowance or Certification by Court 

An allowance or certification by the court may be 
required in order to entitle a sheriff to compensation for 
his fees, charges, and expenses. 

An allowance to a sheriff for his fees, charges 
and expenses incurred m an action, or a certification 
of their justness and reasonableness, may and must 
be made by the court , 49 at least where the statutes 
do not specify the amount . 50 Under a statute en¬ 
titling a sheriff, levying an attachment on property, 
to compensation for his services when the action is 
settled or the attachment dissolved, an allowance 
for such compensation may be proper on the oc¬ 
currence of either event . 51 Where the allowance 
is claimed in respect of the execution of process 
or writs, it is to be made by the court from which 
such process or writs issued , 52 and, where the al¬ 
lowance is claimed m respect of the seizure of prop¬ 
erty, it may and should be made in the suit where¬ 
in the property was seized , 53 in which case the 
same objections are open to the party sought to be 
charged as though a separate suit had been 
brought 54 A statute authorizing a particular court 
to tax fees and disbursements on the application 
of the person liable to pay them does not warrant 
a taxation by such court on the application of the 
sheriff . 55 However, if the sheriff would make the 


Thompson, 37 So 2d 787, 204 Miss 
628. 

Mo.—Johnson v. Sunnymede Farms, 
App, 80 S.W 2d 904 
57 C.J. p 1136 note 93. 

Itemization held sufficient 
Ga.—Cooper v Lunsford, 45 S.B.2d 
395, 203 Ga. 166 

Miss—-Board of Sup'rs of Lafayette 
County v. Jones, 24 So 2d 844, 199 
Miss. 373. 

Tex —Harris County v. Hammond, 
Civ App , 203 S.W. 451. 

38. Mo —Johnson v. Sunnymede 

Farms, App, 80 SW.2d 904. 

39. Mass—Rogers v Simmons, 29 
NE 580, 155 Mass 259. 

Neb—Deenng v Wisherd, 65 NW. 
788, 46 Neb. 720 

40. Neb—Van Etten v. Selden, 54 
N.W. 261, 36 Neb. 209 

41. Neb.—Van Etten v. Selden, su¬ 
pra. 

42. Neb.—Van Etten v. Selden, su¬ 
pra, 

43. N.T.—People v Champlain, 37 N 
Y.S. 633, 16 Misc 92. 

44. Ala.—Bilbro v. Drakeford, 78 
Ala. 318, followed in McDonald v, 
Cox, 16 So. 113, 104 Ala. 879. 

45. Ala.—Bilbro v. Drakeford, 78 
Ala 318 

57 C.J. p 2136 note 99. 


46. Okl—Johnson v. Cameron, 37 P 
1055, 2 Okl. 266. 

47. Okl—Johnson v. Cameron, su¬ 
pra. 

48. Miss —F o r r e s t County v 
Thompson, 37 So 2d 787, 204 Miss, 
628 

Nottcompliance with statute 

Where a statement of claim for 
transportation by sheriff and deputy 
of patients to state hospital or pris¬ 
oners to penitentiary did not comply 
with statute, in that it was not 
sworn to, and contained no itemized 
statement of actual expenditures for 
expenses or actual expenses incur¬ 
red, board of supervisors of county 
properly refused to audit it—For¬ 
rest County v. Thompson, supra. 

49. Mont—Noel v. Cowan, 260 P. 
1X6, 80 Mont 258. 

Tenn —State ex rel. Biggs v. Barclay, 
216 S.W 2d 711, 188 Tenn. 26. 

57 C.J p 1136 note 6. 

50. Ind.—Gardner v. Brown, 22 Ind 
447. 

Mich—Fletcher v. Morrell, 44 NW 
133, 78 Mich 176. 

51. N Y —Bruskm v Diamond Trad¬ 
ing Co , 44 N.Y S 2d 502, 182 Misc 
444—Distillers Factors Corp v 
Country Distillers Products, 81 N. 
Y.S 2d 857. 


Success of plaintiff in gaining what 
he sought 

Where stipulation of settlement in¬ 
dicated that plaintiff was successful 
in gaming what he sought by action, 
on plaintiff's motion to annul and 
vacate warrant of attachment an al¬ 
lowance requiring him to pay sheriff 
poundage computed on value of 
property attached was proper.—Bru¬ 
skm v Diamond Trading Co., 44 N Y. 
S 2d 502, 182 Misc 444. 

Defendant substituting security for 
property 

Where attachment secured by 
plaintiff was discharged by court 
order at instance of defendant who- 
substituted security for property at¬ 
tached, an allowance requiring de¬ 
fendant to pay sheriff for his fees 
and poundage was appropriate—Dis¬ 
tillers Factors Corp. v Country Dis¬ 
tillers Products, 81 N Y S 2d 857 

52. NY.—Matter of Tamsen, 48 N. 
YS 313, 23 AppDiv 389 

57 C J. p 1137 note 10 

53. Cal.—Shumway v. Leakey, 14 P. 
841, 73 Cal. 260 

Wyo—Beeman, etc, Mercantile Co v. 
Sorenson, 89 P 745, 15 Wyo 450. 

54. Wyo —Beeman, etc., Mercantile 
Co. v. Sorenson, supra. 

55. N.Y —Matter of Tamsen, 48 N.T. 
S 313, 23 AppDiv. 389. 
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payment of his compensation for taking care of 
property a condition precedent to returning a bond 
forfeited, he must move the court to have the 
amount fixed by judicial order . 56 

Time for allowance . The court cannot make an 
order directing either party to pay the sheriff’s fees 
until there is some final determination as to which 
party is liable to pay them . 57 

Notice of motion for allowance . A motion to 
the court to adjudge to the sheriff commissions on 
an alleged levy under a fieri facias , 58 or an applica¬ 
tion for the allowance of charges for the custody 
of property , 59 should be on notice to the parties in¬ 
terested. 

Sufficiency and conclusiveness . A judge’s in¬ 
dorsement, as correct, of a sheriff’s account for ex¬ 
penses and fees, not purporting to be an act of 
court, but merely recommending that the account 
be allowed, is not an allowance, within a statute 
providing for the payment by the county of expenses 
“audited and allowed by the court trying the 
case ,” 60 a statement by a judge in a conversation 
with the sheriff on the street is not an order of al¬ 
lowance ; 61 and a certificate, by a probate j’udge, di¬ 
rected to the county auditor, stating merely that a 
person named has served as sheriff in removing a 
lunatic under a proper warrant and is entitled to a 
certain sum has been held insufficient m failing to 
show that the probate judge has ascertained the 
amount and that he has declared and ordered such 
amount fixed 62 Where the statute makes the settle¬ 
ment of a city sheriff’s account by the circuit court 
final and conclusive against the city and binding 
on all its officers, the auditor has no authority to 
inquire into the correctness of the settlement , 63 but 
must issue his warrant for the amount shown by the 
settlement to be due the sheriff . 64 

In at least one state it has been held that the ap¬ 
proval by the clerk and judge of the criminal court 


of the criminal sheriff’s account for fees and ex¬ 
penses of his office does not preclude the city from 
contesting the correctness of the account , 65 since 
such approval does not amount to a judicial decree 
m his favor for the amount of the account ; 66 but 
it has also been held that such approval is con¬ 
clusive on the city . 67 

Waiver of right to taxation. An execution plain¬ 
tiff does not waive his right to insist on taxation of 
the sheriff’s fees according to law by signing, after 
execution sale, an account prepared by the sheriff . 68 

c. Review of Allowance or Disallowance 

The discretion of the court or county commission¬ 
ers in fixing the amount of an allowance to a sheriff 
will not be reviewed unless an abuse of such discretion 
plainly appears 

The general rule is that the discretion of a court 
or the county commissioners in fixing the amount of 
the allowance to a sheriff for compensation or 
reimbursement will not be reviewed 69 unless an 
abuse of discretion plainly appears . 70 Under a 
permissive statute a sheriff, as -claimant, may appeal 
to a specified court from the action of the county 
authorities m disallowing his claim . 71 

d. Services Outside Official Duty 

The remedy of a sheriff, on a claim for services per¬ 
formed outside his official duty, is by action against 
the person at whose request such services were per¬ 
formed. 

If any claim arises in favor of a sheriff for extra 
services or expenses rendered or incurred on spe¬ 
cial request, outside the scope of his official duty, 
his remedy therefor is by action against the person 
at whose request they were performed or incurred . 72 
No allowance therefor can be made on taxation of 
costs . 73 

e. Fund Out of Which Payment Made 

Effect will be given to statutes designating a par- 


50 . Ala—Garrett v. Co'bb, 74 So 226, 
199 Ala. 80 

57 . N.Y.—Jones v. Gould, 104 NY.S 
935, 119 App Div 817—Upton v 
Electric Constr, etc., Co, 35 N.Y S 
426, 89 Hun 502 

58 . Ala.—Oswitchee Co. v. Hope, 5 
Ala 629. 

59. Mich—Fletcher v. Morrell, 44 N. 
W. 133, 78 Mich. 176. 

60 . Iowa —Barnes v. Marion County, 
6 N.W. 697, 54 Iowa 482. 

61 . Cal—Shumway v. Leakey, 14 P. 
841, 73 Cal. 260. 

62 . Ohio.—State v. High, 7 Ohio Cir 
Ct. 128, 3 Ohio Cir,Dec. 694. 


63. Mo.—State v Brown, 72 Mo.App. 
651. 

64. Mo—State v. Brown, supra 

65. La—State v. New Orleans, 30 
La Ann. 82 

66. La—State v. New Orleans, su¬ 
pra. 

67. La.—New Orleans v. Patton, 27 
La Ann. 168. 

68. NY—O’Connor v. O’Connor, 47 
NY Super. 498. 

69. Iowa.—Toledo Sav. Bank v 
Johnston, 57 NW 622, 90 Iowa 749. 

57 C J. p 1139 note 50. 

70 . N.Y.—Stewart v. Fidelity Loan 
Assoc., 42 NYS 705, 19 Misc 49 

Ohio.—Avery v. Ruffin, 4 Ohio 420. 


71 . Miss—Board of Sup’rs of La¬ 
fayette County v. Jones, 24 So 2d 
844, 199 Miss 373. 

72 . N Y —O’Connor v O’Connor, 47 
N.Y Super. 498—Crofut v. Brandt, 
13 AbbFr.N.S, 128, affirmed 58 
NY 106, 17 Am R. 213 

Tenn.—Corpus Juris cited in Draugh- 
on v. Fox-Pelletier Corp., 126 SW. 
2d 329, 333, 174 Tenn. 457. 

Agreements as to amount of com¬ 
pensation see supra § 219. 

Persons liable for fees and expenses 
in general see supra § 252. 

73 . N.Y.—Crofut v. Brandt, 13 Abb. 
Pr.,NS, 128, affirmed 58 N.Y. 106, 
17 Am.R. 213. 
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ticular fund out of which sheriff's fees or expenses must 
be paid. 

Effect will be given to statutes designating a par¬ 
ticular fund out of which the sheriffs fees or ex¬ 
penses, payable by the county, are to be paid, 74 
and under a statute requiring that his fees or ex¬ 
penses be paid out of a state fund they cannot be 
paid out of a county fund, 75 except as the statute 
may provide that any balance remaining unpaid may 
be paid out of a county fund. 76 The fact that the 
designated fund is insufficient to pay the sheriff’s 
claims in full is no reason for not applying thereto 
as much as is available. 77 Under constitutional 
provisions requiring that sheriffs’ fees be paid out 
of county revenue for the years when the services 
are performed, a sheriff who does not try to enforce 
payment of his fees until the revenue for such years 
has been consumed in payment of other claims 
cannot enforce payment out of revenue collected in 
subsequent years. 78 Where a special fund is con¬ 
solidated with a general fund, claims which were 
payable out of the special fund are thereafter pay¬ 
able out of the general or consolidated fund. 79 
Some statutes are construed not to authorize the 
payment of insolvent criminal costs to a sheriff out 
of funds in the county treasury derived from taxa¬ 
tion. 80 A state general appropriation bill appropri¬ 
ating money “for prosecuting delinquents for infrac¬ 
tion of revenue laws, to be expended under the di¬ 
rection of the controller,” does not create a fund 
available for the payment of sheriff’s fees in a suit 
by the state against the estate of a delinquent state 
treasurer and the sureties on his official bond. 81 

f. Retention by Officers of Fees and Expenses 

Ordinarily, a sheriff may retain his costs, fees, 
and expenses from the proceeds of property which he 
has seized and sold. 

Ordinarily, a sheriff or constable may retain from 
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the proceeds of a sale of property seized by him his 
costs or fees in the suit and the expenses of the 
sale; 82 but it is otherwise as to fees which he has 
failed to itemize on the return, as required by stat¬ 
ute, 83 and counsel fees for defending an action of 
trover brought against him by a third person, 84 and 
it is also otherwise where the property seized did not 
belong to the judgment debtor, 85 or where the sale 
was made without the consent of defendant and 
he prevailed in the action. 86 Where the property is 
covered by prior liens, these must be satisfied be¬ 
fore the sheriff’s fees can be deducted from the fund 
realized. 87 It has been held that a sheriff who col¬ 
lects the full amount of an execution has no legal 
right to retain his commissions out of the amount 
to which the creditor is entitled by his judgment. 88 
Authority to retain moneys collected by him is not 
conferred on a sheriff by an unconstitutional stat¬ 
ute. 89 

Clerk or deputy hire . Where a county board fix¬ 
es the personal salary of a sheriff, but omits to fix 
the amount of his deputy hire, he has the legal 
right to retain out of the fees collected by him the 
reasonable amount which he has paid for his neces¬ 
sary deputy hire 90 Also, a sheriff who receives a 
salary as compensation for his personal services 
merely has been held entitled to retain out of the 
fees collected by him such reasonable sums as he 
has necessarily paid out for clerk hire. 91 

§ 255. Actions for Fees and Expenses 

Ordinarily, a sheriff, deputy, or constable may main¬ 
tain an action to recover fees which he has earned. 

Ordinarily, a sheriff, deputy, or constable may 
maintain an action to recover fees which he has 
earned from the person or governmental subdivision 
liable therefor, 92 provided the action is in proper 


74. Ga—Floyd County v. Johnson, 
57 S E 2d 502, 80 GaApp. 785. 

Md—Harrison v Carroll, 191 A. 574, 
172 Md 386. 

Wash —Revelare International Se¬ 
cret Service v. Whatcom County, 
234 P 10, 133 Wash. 535. 

57 C J. p 1140 note 72. 

75. Ala—White v. Lyon, 20 So 2d 
523, 246 Ala 279 

Md—Harrison v. Carroll, 191 A. 574, 
172 Md. 386. 

76. Ala.—White v. Lyon, 20 So 2d 
523, 246 Ala 279. 

77. Ala—Stone v. Ames, 8 So. 421, 
91 Ala. 644 

78. Aik—Crawford County v. Max- 
ey, 118 S W 2d 257, 196 Ark 361 

79. Ala—Henry v Wigrgrms, 92 So 

1«* 207 Ala. 251 ! 

57 C J p 1140 note 74. I 


80. Ga —Clark v. Clark, 73 S.E 16, 
137 Ga 185. 

81. Nev—Swift v. Loron, 6 K"ev 
125 

82. Ind— State v. Hitchens, 57 NE 
935, 25 IndApp. 244, 81 Am S R 
90 

57 C J p 1140 note 77. 

83. Yt.—Harrington v. Hill, 51 Vt 
44. 

84. Colo—Cramer v. Brasher, 25 OP. 
180, 15 Colo 216. 

85. N Y —Brand v. Brown, 24 1ST Y S. 
262, 70 Hun 388, 

86. NH—York v. Sanborn, 47 H.H. 
403. 

87. NY—Brand v Brown, 24 K.Y.S. 
262, 70 Hun 388. 

88. Ky.—Snell v. Woodford, 9 Lana 
128. 


89. La—Iberia Parish Police Jury 
v Henderson, 59 So 110, 131 La 
169. 

90. Ill —People v. Larrah, 84 Ill 
App 515. 

91. Ill.—Hodgre v. People, 8 Ill App 
193 

92. La—Asadie v. Hebert, App., 15 
So 2d 392. 

Pa—Erhardt v, Salwen, 48 PaDist 
& Co 151, 44 LackJur 137—Ehr- 
hardt v. Kaplan Bros <& Co , Com 
Pi, 42 Lack Jur. 7—Erhardt v 

Kaplan Furniture Co., Com PI., 
41 Lack Jur. 92. 

57 C.J. p 1137 note 25. 

Attachment plaintiff 

If attachment plaintiff is liable for 

the expenses incurred by reason of 

his order to the sheriff to levy the 
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form, 93 is brought by 94 and against 95 proper parties, 
and is instituted at the proper time. 96 A demand is 
not a prerequisite to the maintenance of the ac¬ 
tion, 97 unless the action is against the county; 98 
and, if it is a prerequisite to recovery by a sheriff 
of the expenses of preserving attached property at 
the request of plaintiff in attachment that the sher¬ 
iff shall have paid the watchman placed in charge 
by him, it is enough that he has paid with his note 99 

Additional compensation, . Under a statute entitl¬ 
ing a sheriff to additional compensation where the 
population of the county is greater than that on 
which compensation has been allowed, he is entitled 
to recover such additional compensation m an action 
against the county, 1 and allowances previously made 
are not res judicata of his claim for such additional 
allowances in such action. 2 

Defenses . In an action by a constable for fees 
for services rendered on behalf of defendant, as 
plaintiff in another action, it is a complete defense 
that such action was unauthorized by him and was 
instituted without his knowledge. 3 Where after a 
levy under execution by a sheriff the property is 
taken out of his hands by replevin, the fact that the 
writ of replevin was served on him by one of his 
own deputies, and that the latter was guilty of of¬ 
ficial default in not returning the replevin writ or 


bond into court, furnishes no defense, on the ground 
of failure of consideration, to the sheriff's action 
for his fees on the levy of the execution. 4 The facts 
that the county, in an action by a sheriff to recover 
the balance of his salary, if compelled to pay would 
exceed its budgets and appropriations, 5 and that the 
sheriff is under a duty to co-operate with the county 
to reduce expenses, 6 have been held to constitute 
no defense. In a sheriff's action against a county 
to recover fees and costs, retained by the county 
under an unconstitutional statute, an allegation that 
the sheriff is a county officer and during the period 
for which such fees and costs were retained was 
paid all the legal compensation to which he was 
entitled states no defense ; 7 but the county may be 
permitted to offset salary which he accepted with 
full knowledge that it was tendered in full payment 
for his services. 8 In an action by an undersheriff, 
deputy sheriffs, and certain assistants in the office 
of the sheriff against a city for alleged unlawful re¬ 
duction in salaries, the city has been permitted to 
counterclaim for voluntary overpayments out of 
public funds to such undersheriff and deputies, to 
be set off against their recoveries for deductions, 9 
but has not been permitted to counterclaim for 
voluntary overpayments, to the assistants, made 
from moneys lawfully raised by taxation for the 
purpose of paying their salaries, at least where they 


writ, the latter may recover them lr 
an action against such plaintiff 
Ariz—Southwestern Commercial Co 
v. Owesney, 85 P 724, 10 Anz 49 
Mass.—Phelps v. Campbell, 1 Pick 
59. 

Action against county 
Ark—Poinsett County v Lady, 135 

S.W.2d 665, 199 Ark 657 

93. Mich —Peck v. Grand Rapids 
City Nat. Bank, 16 N.W. 681, 51 
Mich 353, 47 Am R. 577. 

57 C J. p 1137 note 26 

94. Sheriff suing for salary of dep¬ 
uty 

Where the statute makes the de¬ 
mand of a deputy sheriff for his 
salary a personal right, the sheriff 
cannot sue therefor unless it has 
been assigned to him.—Henry v. 
Yamhill County, 62 P. 375, 37 Or. 
562. 

95. Incumbent sheriff 

Under a statute making a fund, 
to which the incumbent sheriff is re¬ 
quired to pay the collected fees of 
his office, subject to his warrant 
for his own salary and expenses only, 
no action can be maintained against 
him alone by his predecessor for 
salary.—Perkins v. Nugent, La.App, 
151 So. 819. 

Supervisor of public funds 

Where, under statute authorizing 1 


such action, the supervisor of public 
funds has taken possession of the 
sheriff’s salary fund, such supervisor 
is not only a proper but a necessary 
party defendant to an action by a 
deputy sheriff to recover his salary.— 
Asadie v. Hebert, LaApp., 15 So.2d 
392. 

9S« Ark—Poinsett County v. Lady, 

135 S W 2d 665, 199 Ark 657. 

La —Meyer v. Parish of Plaquemines, 

App., 11 So 2d 291. 

57 C.J. p 1137 note 27. 

Felony cases 

Under statute a right of action 
against county on claims by deputy 
sheriff for services rendered m fel¬ 
ony cases did not accrue until such 
cases were finally disposed of by 
nolle prosequi, acquittal, or convic¬ 
tion—Poinsett County v. Lady, 135 
S.W 2d 665, 199 Ark. 657. 

Poundage 

Ordinarily, the amount of the sher¬ 
iff’s poundage arising from his serv¬ 
ices in connection with an attach¬ 
ment, and the source from which or 
by whom to be paid, cannot be deter¬ 
mined until termination of litigation 
by the parties in the main suit, by 
settlement between parties, discon¬ 
tinuance of action, operation of law, 
judgment, or vacatur of attachment 
—In re Groom's Estate, 85 N.Y.S.Sd 
1 862. 


97. Cal—Lane v. McElhany, 49 Cal. 
421 

98. Iowa—McCord v. Page County, 
162 NW 242, 179 Iowa 1032. 

99. Ariz —Southwestern Commercial 
’Co v Owesney, 85 P 724, 10 Ariz. 
49 

1. Miss—Forrest County v. Thomp¬ 
son, 37 So 2d 787, 204 Miss 628- 
Holmes County v. Ellis, 13 So 2d 
635, 195 Miss 124 

2. Miss—Forrest County v. Thomp¬ 
son, 37 So 2d 787, 204 Miss. 628— 
Holmes County v. Ellis, 13 So.2d 
635, 195 Miss 124. 

3. Pa—Erhardt v. Sal wen, 48 Pa. 
Dist & Co. 151, 44 Lack Jur 137 

4. Vt—Baldwin v Shaw, 35 Vt. 273. 

5. N.J.—Vail v Somerset County, 4 
A.2d 19, 17 NJMisc. 133, reversed 
on other grounds 8A2d 696, 123 N. 
J Law 415, certiorari denied 60 S. 
Ct 616, 309 U S. 673, 84 L Ed 1018. 

6. N J.—Vail v. Somerset County, 
supra 

7. SC —-Gamble v Clarendon Coun¬ 
ty, 198 SE 857, 188 SC. 250 

8. SC—Gamble v. Clarendon Coun¬ 
ty, supra. 

9. N.Y.—Broschart v City of New 
York, 3 NYS.2d 18, 166 Misc. 515, 
affirmed 7 NY.S2d 646, 255 App, 
Div. 776. 
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have not been allowed a recovery for their salary 
deductions. 10 

Pleading . General rules, requiring that plaintiffs 
pleading must allege facts sufficient to constitute a 
cause of action, apply in actions by a sheriff or his 
deputy to recover compensation. 11 So, m an action 
by a sheriff to recover compensation from the coun¬ 
ty, he must allege facts sufficient to show an enforce¬ 
able demand against the county; 12 but he need not 
plead matters which are fixed by law ; 13 nor need he 
separate the petition into counts where the services 
rendered were continuous and of the same kind. 14 
Where the action is to recover compensation in ad¬ 
dition to salary, a paragraph of the complaint con¬ 
taining an invalid claim to fees for receiving pris¬ 
oners into, and discharging them from, the county 
jail may nevertheless be held good where it also 
contains a valid claim to per diem compensation 
for attendance on the sessions of courts. 15 Offsets, 
such as those based on the salary paid the officer, 
must be pleaded. 16 

Where, in an action by a sheriff for official serv¬ 
ices in levying an execution, there is an allegation 
of a special request that plaintiff should perform the 
services, it is not necessary to aver that the sums 
due the sheriff were not collected by a sale of the 
property levied on. 17 Also, m such an action it is 
not necessary to allege the value of the services; 18 
but in an action to recover for services in keeping 
property levied on, a complaint is insufficient which 
avers neither what the services were reasonably 
worth, nor that the court from which the execution 


issued had certified that the amount was just and 
reasonable. 19 

In an action by a constable to recover his fee 
for executing in another county a warrant issued 
by a justice of the peace, it is not essential that the 
complaint should allege that the warrant was in¬ 
dorsed by a magistrate of the county m which it 
was executed. 20 

Evidence . General rules are applicable in deter¬ 
mining the admissibility 21 and sufficiency 22 of evi¬ 
dence m an action by a sheriff or deputy sheriff to 
recover compensation or reimbursement for ex¬ 
penses. It has been held that the judge may act 
without evidence where there is no answer and he 
has sufficient knowledge of the facts. 23 

§ 256. Time for Payment 

Although it has been held that a sheriff may demand 
prepayment of his fees, it has also been held that in the 
absence of statute he has no such right. 

It has been held that a sheriff may demand that 
his fees be paid or secured before he performs the 
duties for which such fees are payable, 24 particular¬ 
ly under a statute authorizing him to do so ; 25 but 
it has also been held that, m the absence of statute, 
he has no such right, 26 and that he is obligated to 
perform the duties of his office when required, 27 
and to rely on the ordinary legal remedies for ob¬ 
taining payment therefor. 28 Even where a sheriff 
has a right to demand prepayment, if (he undertakes 
the service without making such demand, he can¬ 
not refuse to complete it until his fees are paid; 29 


XO. N'T.—Broschart v. City of New 
York, supra. 

11. La—Asadie v. Hebert, App., 15 
So.2d 392. 

57 CJ.p 1138 note 37. 

Pleading' held sufficient 
Under statute authorizing a su¬ 
pervisor of public funds to assume 
control of a sheriffs salary fund, 
a petition, m action against sheriff 
and supervisor of public funds to 
recover back salary due deputy sher¬ 
iff, alleging that sheriff was in sole 
possession of sheriff’s salary fund, 
but further alleging that supervisor 
of public funds assumed control of 
sheriff’s salary fund, and that it was 
on his order that the salary payments 
were denied, has been held to be suf¬ 
ficient to state a cause of action 
against such supervisor—Asadie v. 
Hebert, supra. 

12. Tex.—Ooak v. Nacogdoches 

County, Civ App, 147 SW.2d 943, 
error dismissed, judgment correct. 

57 C J* p 1138 note 37. 

13. Tune of each term of office 
Iowa—McCord v [Page County, 162 

N.W. 242, 179 Iowa 1032. 


14. Iowa.—McCord v. Page County, 
supra. 

15. Ind.—Daviess County v. Fitzger¬ 
ald, 79 NE 393, 40 Ind App. 24 

16. S C.—Hurst v Sumter County, 1 
S E 2d 238, 189 S.C 376—Gamble v. 
Clarendon County, 198 S E. 857, 188 
SC. 250. 

17. Gal.—Lane v. McElhany, 49 Cal 
421. 

18. Cal.—Lane v McElhany, supra 

19. Cal—Lane v. McElhany, supra 

20. Cal.—Allen v. Napa County, 23 
P 43, 82 Cal 187 

57 C J p 1138 note 44. 

21. Evidence held admissible 

Ga—Bynum v. Knighton, 73 S.E 400, 
137 Ga 250, Ann.Cas 1913A 903. 

57 C.J p 1138 note 47 [a]. 

22. Evidence held sufficient 

(1) In general—Herbert v. Dufur, 
32 P. 302, 23 Or. 462—57 C.J. p 1138 
note 48 [a], 

(2) To support recovery by sheriff. 
—Cook v. Nacogdoches County, Tex 
Civ App, 147 S.W.2d 943, error dis¬ 
missed, judgment correct, 
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(3) To establish that ex-shenff re¬ 
ceived no payments under statute en¬ 
titling sheriff to allowance for enter¬ 
ing, serving, and recording over¬ 
seer’s commissions, etc —Holmes 
County v. Ellis, 13 So.2d 635, 195 
Miss 124. 

Evidence held insufficient 
To sustain decision for plaintiff.— 
Mathena v Losey, 165 NE 253, 88 
Ind App. 634. 

23. La—Avart v. King, 14 La 62 

24. Or—Hawley v. Dawson, 18 P. 
592, 16 Or 344. 

25. Fla—Sweat v. Waldon, 167 So. 
363, 123 Fla. 478. 

57 C.J. p 1139 note 64. 

26. Ind—McFarlan v. State, 48 NE. 
625, 149 Ind 149 

57 C J. p 1139 note 65. 

27. Ind.—McFarlan v. State, supra. 

28. Ind—McFarlan v. State, supra. 

29. N.Y—Wait v. Schoonmaker, 15 
How.Pr. 460. 

Vt—Carlisle v. Soule, 44 Vt. 265. 

57 C.J. p 1139 note 68. 
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nor can he m such case avoid liability for neglect 
of duty on the ground of nonpayment of his fees. 30 
It has also been held that the right of a sheriff to 
refuse to execute process until his fees are paid or 
tendered does not excuse him for a failure to make 
a return of the process 31 The fact that a sheriff 
has waived prepayment of his fees does not defeat 
his right to recover them. 32 

§ 257. Lien 

A sheriff may have a lien for his fees and charges 
on property seized under valid process, but he is not 
entitled to a lien on property wrongfully seized. 

Where an execution against defendant has been 
returned “no property found,” no lien on the prop¬ 
erty of plaintiff arises in favor of the sheriff until 
an execution against plaintiff for the costs created 
by him has actually been issued and placed in the 
hands of the sheriff. 33 The sheriff does not have 
a lien, for his claim against the county, on funds 
which he receives as an agent or trustee to pay over 
to the county. 34 

On property rightfully seized. In some jurisdic¬ 
tions a sheriff who has seized property under a 


valid attachment or execution has a lien thereon, and 
the right to retain it until his fees and charges are 
paid, 35 although the attachment is discharged by 
the giving of a statutory bond, 36 or the execution is 
superseded by the giving of a stay bond, 37 or ac¬ 
cording to some, 38 but not other, 39 authorities, 
where, after the levy of an attachment or execution, 
the debt or claim is compromised or settled between 
the parties. It is, however, the duty of the sheriff 
to inform the owner of the property of the amount 
of his fees, 40 and, when demand for the property is 
made, to offer to return it on payment of his fees 41 

On property wrongfully seized. Where the proc¬ 
ess or writ under which property has been seized is 
set aside or quashed, the sheriff has no hen on the 
property for his fees and charges; 42 nor can he 
sell such property in order to compensate or reim¬ 
burse himself; 43 and a fortiori a sheriff who has 
seized property not belonging to defendant acquires 
no lien thereon 44 

Waiver . A sheriff or constable who relinquishes 
possession of property seized by him under legal 
process waives any lien on such property for his 
fees and charges. 45 


E. RECOVERY BACK OF MONEY PAID TO, OR COLLECTED BY, OFFICER, AND 
ACCOUNTING FOR RECEIPTS OF OFFICE 


§ 258. Right of County to Recover Back 

A county may recover back from a sheriff or con¬ 
stable money paid to him in excess of what he was 
lawfully entitled to receive. 

A county may recover from a sheriff or constable 
money paid him by it in excess of what he was 


lawfully entitled to receive, 46 or compensation which 
he drew without complying with the statute m relat¬ 
ing to the allowance thereof 47 Recovery may be 
had, according to some, 48 although not other, 49 au¬ 
thorities, even though the payment was made under 
a misapprehension of law, and according to some, 50 


30. Ga.—Cooper v Stonecypher, 35 
S.E 675, 111 Ga 818 

57 C J p 1140 note 69 

31. Ala—McRae v. Colclough, 2 Ala 
74 

57 C.J. p 1140 note 70. 

32. Idaho —Naylor v Vermont Loan, 
etc, Co., 55 P 297, 6 Idaho 251 

33. Ala—Bam v. Lusk, 109 So 187, 
21 Ala.App. 442 

34. SC —Sumter County v. Hurst, 
1 S E.2d 242, 189 SC 316. 

35. Idaho—Price v. Pace, 296 P. 189, 
50 Idaho 353. 

57 aj. p 1140 note 89 

36. N.Y—Jones v Gould, 104 N.IS 
935, 119 App.Div. 817. 

57 C J. p 1140 note 90 

37. Cal—Sam,Yuen v McMann, 34 
>P. 80, 99 Cal 497. 

38. Cal —Perrin v. McMann, 31 P 
837, 97 Cal. 52. 

39. N.Y.—Jackson v. Anderson, 4 
Wend. 474 

57 C J p 1141 note 93. < t 


40. Cal —Sam Yuen v. McMann, 34 
P 80, 99 Cal 497. 

41. Cal —Sam Yuen v McMann, su¬ 
pra. 

42. Ga.—Ward v. Barnes, 22 SE 
133, 95 Ga 103, followed m Read 
v Williams, 22 S E 213, 95 Ga 108 

57 C.J. p 1141 note 96. 

43. Ga—Read v Williams, 22 S E 
213, 95 Ga 108—-Ward v Barnes, 
22 SE 133, 95 Ga. 103 

44. Colo —Longnecker v Shields, 28 
P 659, 1 Colo App. 264 

Me—Morton v Hodgdon, 32 Me 127. 

45. Mich—Citizens’ Sav. Bank v. 
Kock, 75 NW. 444, 117 Mich 118. 

NY—Miiler v. Miller, 95 N Y S, 763, 
108 App Div. 310. 

46. Ga.—Sanders v. Wilkinson Coun¬ 
ty, 26 S E 2d 467, 69 Ga App 676. 

Idaho—Nez Perce County v Dent, 
27 P 2d 979, 53 Idaho 787. 

Mo—Dunklin County v. Donaldson, 
164 S.W 2d 367. ' ’ 

57 C J p 1141 note 3. 
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Pleading 

Copies of county warrants on 
which suit was based were not re¬ 
quired to he set out in the county's 
pleading —Sanders v. Wilkinson 
County, 26 SE2d 467, 69 Ga.App. 
676. 

Evidence 

In suit by county for recovery of 
allegedly illegal payments to sheriff, 
the burden rested on sheriff to show 
authority of law for the payments — 
Sanders v Wilkinson ’County, supra 

47. Wis—Douglas County v Som¬ 
mer, 98 N.W. 249, 120 Wis. 424. 

48. W.Va—Tyler County Ct. . v 
Long, 77 S E 328, 72 W.Va 8, Ann 
Cas 1915B 808 

Wis.—Douglas County v Sommer, 98 
NW. 249, 120 Wis 424 

49. Iowa—Painter v. Polk County, 
47 NW 65, 81 Iowa 242, 25 Am.S 
R. 489 

50. Ga.—Sanders v Wilkinson Coun¬ 
ty, 26 S E 2d 467, 69 Ga.App. 67C. 

67 C.J. p 1141 note 7. 
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but not other, 51 authorities, even though the pay¬ 
ment was made on the order of the county’s gov¬ 
erning body, with full knowledge of the facts and 
without fraud. There may, of course, be payments 
which are not recoverable from the sheriff by the 
county, 52 and in equity an estoppel on the part 
of the county may prevent recovery. 53 The mere 
fact, however, that a deputy sheriff is, without au¬ 
thority of law, appointed at the request of certain 
members of the commissioners court does not pre¬ 
clude the county from recovering back from the 
sheriff money paid to such unauthorized deputy. 54 
It is no defense to an action by a county to recover 
back money from a sheriff that he bas furnished a 
bond 55 or that the money has been wrongfully taken 
from the state. 56 

§ 259. Right of Private Individual to Recover 
Back 

A private individual Is not entitled to recover back 
from a sheriff money paid for his services, with full 
knowledge of the facts and without legal compulsion. 

A private individual who has paid money to a 
sheriff for his services, with full knowledge of the 
facts and without legal compulsion, cannot recover 
back such payment; 57 and, where the money col¬ 
lected under an execution is not enough to satisfy 
the debt and lawful costs, and the sheriff retains 
more than his lawful fees, defendant m execution 
cannot, after paying to plaintiff the balance of his 
debt, allowing the sum appropriated by the sheriff, 
recover from the sheriff the amount unlawfully re¬ 
tained by him. 58 On the other hand, one who has, 
in order to release his property from an execution, 
paid the sheriff commissions to which he is entitled 
if the execution is legal, may recover such payment 


if the execution is in fact illegal; 59 an action will 
lie to recover commissions received and retained by 
a sheriff on an unauthorized sale which has been 
set aside; 60 the excessive portion of a compulsory 
payment to a sheriff for the services of a caretaker 
may be recovered back, 61 and under permissive 
statute a private individual may be entitled to re¬ 
cover back from constables fees illegally collected, 62 
including the statutory penalty prescribed for such 
collection 63 So, also, a person who entered into a 
recognizance for the appearance of certain defend¬ 
ants may recover back money paid by him to a sher¬ 
iff for their return from another state, where the 
sheriff returned defendants by virtue of a requisi¬ 
tion obtained from the governor and received the 
compensation therefor allowed by law. 64 The 
wrongful act of plaintiff’s attorney in entering 
judgment and issuing execution when he did is not 
material on the question of the liability of the sher¬ 
iff to refund poundage and keeper’s fees, where he 
is not charged with complicity in anything which 
plaintiff’s attorney may have done before the is¬ 
suance of the execution. 65 

§ 260. Accounting for, and Payment of. Re¬ 
ceipts of Office to County or State 

A sheriff or constable may be required to report, 
account for, and pay over, to the county or state, re¬ 
ceipts of his office, or at least the excess over the amount 
allowed for salary, deputy hire, or other expenses. 

Even where he is paid a salary the sheriff usually 
receives fees for hig services, 66 but, as a general rule 
under the statutes, such fees, 67 or at least the ex¬ 
cess thereof over the amount allowed for salary, 
deputy hire, and other expenses, 68 belong to the 
county, and must be reported, accounted for, and 
paid into the county treasury by the sheriff. 69 A 


51. Miss.—Holmes County v. Ellis, 
13 So 2d 635, 195 Miss. 124. 

Nev.—Randall v. Lyon County, 14 
DP. 583, 20 Nev 35 

52. Tex.—State v. Carnes, Civ.App, 
106 S.W2d 397 

57 C J. p 1141 note 9. 

Money paid in compliance with stat¬ 
ute 

Tex.—State v. Carnes, supra. 

53 . Tenn—Roberts v. Roane Coun¬ 
ty, 23 S.W.2d 239, 160 Tenn. 109. 

54 . Tex—Tarrant County v Smith, 
Civ.App, 81 S W 2d 537, error re¬ 
fused 

55. Tex.—Tarrant County v. Smith, 
supra. 

55 . Idaho —Nez Perce County v 
Dent, 37 P 2d 979, 53 Idaho 787. 

57 . Neb—Ehlers v. Gallagher, 22 N 
W 2d 396, 147 Neb 97. 

57 C J p 1141 note 11. I 


58. Ala.—Chenault v. Walker, 22 
Ala 275. 

59. S C.—Cleveland v McCravy, 24 
SE. 175, 46 S.C 252. 

60. Ky —Shropshire v. Pullen, 3 
Bush 512. 

57 C J. p 1142 note 14 

61. Wash—Schafer v Giese, 238 P 
3, 135 Wash 464. 

62. Colo—Hillman v. Chmelka, 195 
P 2d 945, 118 Colo. 252. 

63. Colo—Hillman v. Chmelka, su¬ 
pra 

Evidence held sufficient 

Colo—Hillman v. Chmelka, supra, 

64. Ill.—Sallee v* Werner, 171 Ill 
App. 96, 

65. NT—In re Kupfer, 150 NTS 
1037, 165 AppDiv. 570. 
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66. Ky—Shipp v Rodes, 245 S W. 
157, 196 Ky. 523. 

57 C J. p 1142 note 19. 

67. Ky—Shipp v Rodes, supra. 
Mich—Cass County v. Shattuck, 285 

N.W 454, 288 Mich. 555. 

57 CJ p 1142 note 20 

68. Ky.—Shipp v Bradley, 275 SW 
1, 210 Ky. 51—Shipp v Rodes, 245 
SW 157, 196 Ky. 523. 

57 CJ. p 1142 note 21. 

69. Ala—Jefferson County v Dock- 
erty, 30 So 2d 474, 249 Ala 196. 

Ky—Shipp v. Bradley, 275 SW 1, 
210 Ky 51—Shipp v. Rodes, 245 S. 
W. 157, 196 Ky 523 
Mich—Cass County v Shattuck, 285 
NW 454, 288 Mich, 555 
NJ—Passaic County v. Manly, 186 
A. 33, 14 NJMisc 509. 

57 CJ p 1142 note 22. 

Accounting for money received for 
maintenance of prisoners see Pris¬ 
ons § 28. 
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statute requiring that the sheriff keep a record of 
fees received and pay them into the county treasury 
must be followed , 70 and noncompliance cannot be 
excused for trivial reasons . 71 Failure of a sheriff to 
pay over, to the county, fees which he has received 
is not excused by the fact that he holds office only 
for the latter part of the term during which the 
fees have been received ; 72 or by the fact that he 
has paid out such money to settle the debts of the 
former incumbent of the office . 73 So, also, under 
a statute requiring a sheriff to account for, and 
turn over to the county, fees collected by him, it 
is no excuse for his failure to do so that he has 
not used such fees for his own personal benefit , 74 
or that without complying with a statute he has 
paid out the money for services in connection with 
the transactions m which the fees have been col¬ 
lected , 76 and has told the county board of such pay¬ 
ment 76 

Under a statute providing that the sheriff shall not 
perform any official service except on prepayment 
of his fees, the sheriff must account for all fees 
earned, whether or not collected 77 With respect 
to fees as to which payment m advance is not de- 
mandable, where services are rendered, he is ob¬ 
ligated to exercise the highest degree of diligence 
to effect collection ; 78 and, if they remain unpaid, he 
can escape liability only by showing that his efforts 
to collect have measured up to the required care , 79 


and the burden is on him to make such a showing 80 
This burden is not met by a custom of his office to 
serve papers, without collecting fees in advance and 
merely to hold the originals pending payment of such 
fees ; 81 and this is so notwithstanding acquiescence 
in the custom by other public officials . 82 Un<ier a 
statute requiring payments into a salary fund, the 
sheriff is not required to pay mto such fund amounts 
assessed as fines but not m fact collected due to 
no fault of his 83 

Constable . A constable may, under statute, be re¬ 
quired to account to the county for all fees col¬ 
lected and to turn them into the county treasury . 84 

Mistake . Money collected, reported, accounted 
for, and paid over to the county by a sheriff under a 
mutual mistake of law cannot be recovered back by 
him . 86 A sheriff, in accounting with the county for 
the receipts of his office, will be given the benefit 
of a statute governing the relief of officers from in¬ 
nocent mistake . 86 

Particular amounts for which a sheriff has been 
held accountable include amounts received for the 
transportation of prisoners to the state prison 87 or 
insane persons to an insane asylum , 88 fees received 
for committing prisoners to, and discharging them 
from, the county jail ; 89 fees earned in misde¬ 
meanor cases , 90 fees received in levying an attach¬ 
ment ; 91 fees for serving out-of-the-county proc- 


Poes and compensation received by 
deputy 

Ala—Jefferson County v Dockerty, 
30 So 2d 474, 249 Ala 196 

70. Kan—State ex rel Boynton v. 
Jackson, 33 P 2d 118, 139 Kan 744, 
100 A.LR 1394 

71. Kan—State ex rel. Boynton v 
Jackson, supra. 

Particular excuses or reasons 

Lack of harmony between the of¬ 
fice of the sheriff and that of the 
clerk of the district court, fact that 
a justice of the peace had become 
aggrieved at the sheriff, fact that 
frequently he was busy and lacked 
time to make his record, and a delay 
in making a requested audit have 
been held to lack merit under the 
text rule—State ex rel Boynton v 
Jackson, supra 

72. Tex —Seale v. State, Civ App , 
67 S.W 2d 1060 

73. Tex.—Seale v. State, supra 

74. N J —-Passaic County v. Manly, 
186 A 33, 14 NJMisc 509 

75. N.J—Passaic County v. Manly, 
supra. 

Payment of attorney’s fees for pre¬ 
paring 1 sheriff’s deeds 
N J —Passaic County v. Manly, su¬ 
pra. 


76. N J.—Passaic County v Manly, 
supra 

77. Idaho—Naylor v Vermont 

Loan, etc, Co, 55 P. 297, 6 Idaho 
251 

Minn —St Louis County v. Magie, 
269 N W 105, 108, 198 Minn 127 
Prepayment of fees generally see su¬ 
pra § 256 

“In practical application, that 
means that in all cases where pay¬ 
ment is demandable in advance, the 
sheriff is liable absolutely for un¬ 
collected fees ”—St. Louis County v. 
Magie, supra 


78. Minn —St 
Magie, supra 

Louis 

County 

V 

79. Minn —St. 
Magie, supra. 

Louis 

County 

v. 

80. Minn —St 
Magie, supra 

Louis 

County 

V 

81. Minn —St 
Magie, supra. 

Louis 

County 

V. 

82. Minn —St 
Magie, supra 

Louis 

County 

V 

Action, of public examiners or 

an- 


diting officials in acquiescing m such 
custom did not create an estoppel 
against the county—St Louis Coun¬ 
ty v Magie, supra. 

83. Ark—-Baker v State, to Use of 
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Independence County, 197 S.W 2d 
759, 210 Ark 690. 

84. Iowa —Broyles v Mahaska 
County, 239 N.W. 1, 213 Iowa 345. 

85. Tex—Stegall v McLennon 
County, Civ.App , 144 S W 2d 1111, 
error dismissed, judgment correct 
Money collected from state by mis¬ 
take and accounted for and paid over 
to the county by mistake was held 
to constitute such mutual mistake of 
law as to preclude the sheriff from 
recovering back the money from the 
county—Stegall v, McLennan Coun¬ 
ty, supra. 

86 Tenn —State ex rel Doty v 
Styke, 199 SW2d 468, 29 Tenn 
App. 620 

87. Neb—Drexel v. Douglas County, 
87 NW 1053, 62 Neb. 862. 

57 CJ. p 1142 note 24 

88. C^l—Adams v. San Francisco, 
50 Cal 117, followed in Santa Clara 
County v Branham, 20 P 75, 77 
Cal 592—Los Angeles County v. 
Cline, 174 P 73, 37 Cal App 607. 

89. Ind—Smith v 'State, 82 N.E. 
450, 169 Ind 260 

57 CJ P 1142 note 26 

90. Ark—Miller County v Sewell, 
94 S W 2d 1042, 192 Ark 808 

91. In the City of New York, fee? 
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ess; 92 fees for drawing and making sheriff's deeds 
for conveyance of land; 93 and fees paid for the 
seizure of prohibited liquor. 94 On the other hand, 
it has been held that he need not account for his 
per diem for attendance at court, 95 money paid 
him to defray expenses of advertising 96 and print¬ 
ing; 97 amounts received for services rendered 
otherwise than in his official capacity as sheriff; 98 
unclaimed moneys deposited as costs;" and the fees 
allowed to guards and assistants m conveying pris¬ 
oners to the penitentiary. 1 Also, he need not report 
money received in payment of a judgment which he 
has recovered against the county for fees previously 
earned. 2 Under the construction placed on the con¬ 
stitution and statutes of some, 3 but not other, 4 ju¬ 
risdictions, mileage fees belong, and must be paid 
over, to the county. 

Accounting to state. Under some constitutional 
or statutory provisions a sheriff is required to pay 
to the state treasurer the excess of the amount re¬ 
ceived by him over the sum which he is entitled by 
law to retain for his salary and office expenses. 5 
Such fees are regarded as charges which the state 
makes for services which it renders through the 
sheriff, 6 and the sheriff is considered as a trustee 


of the state to collect such fees and properly to 
account for them. 7 Under some, 8 although not 
other, 9 circumstances he is liable for interest; but 
he is not required to account to the state for fees 
and commissions illegally charged and collected by 
him. 10 

Examination of account; charges and credits. The 
county has the right to examine the account of the 
sheriff in order to determine its liability to him. 11 
Where it is brought to his attention that among the 
fees for which he has accounted to the county are 
illegal fees collected from the state, it is his duty 
to report such fact to the county authorities 12 with¬ 
in a reasonable time 13 in order that the county can 
use such means as it has at its command to deter¬ 
mine, if it so desires, what offsets or claims, if any, 
it has. 14 The sheriff should be charged with all 
moneys and fees which he has, or should have, 
received, 15 and his account should be surcharged 
to correct omissions in this respect. 16 On the other 
hand, in accounting for tax collections he should 
receive credit for tax exonerations. 17 The sheriff 
should also receive credit for all authorized ex¬ 
penses ; 18 and it has been held that fees improperly 
retained in one year may be credited in a subsequent 


payable to a sheriff m levying' at¬ 
tachment belong to the city as a gov¬ 
ernmental agency —Stojowski v. 
Banque de France, 61 N.E 2d 414, 294 
NT. 135 

92. Tex—Hood v State, CivApp., 
73 SW2d 611, error refused. 

93. NJ.—Passaic County v Manly, 
186 A. 33, 14 NJMisc 509. 

94. Ala—Jefferson County v. Dock- 
erty, 30 So 2d 474, 249 Ala. 196. 

95. Ind.—State v. Flynn, 69 NE 
159, 161 Ind. 554 

57 C.J. p 1142 note 27. 

96. N J.—Monmouth County Pub 
Co. v. Monmouth County, 6 A 2d 
487, 17 N J.Misc. 147, affirmed 11 A. 
2d 95, 124 N J.Law 105. 

Pa—Philadelphia v. Wright, 12 
Phila 467. 

97. N J —Monmouth County Pub 
Co v Monmouth County, 6 A 2d 
487, 17 N.J.Misc 147, affirmed 11 
A.2d 95, 124 N J Law 105 

98. Ala—Dallas County v. Kennedy, 
21 So 2d 678, 246 Ala 558 

Tex —McKinney v Collingsworth 
County, Civ.App, 159 S W 2d 234 
57 C.J. p 1142 note 29 
Rewards 

The sheriff need not account for 
statutory rewards paid for individ¬ 
ually bringing about convictions of 
manufacturing prohibited liquors — 
Dallas County v. Kennedy, 21 So 2d 
678, 246 Ala. 558. 


99. Pa —Commonwealth ex rel. Mar- 
giotti v. Cunningham, 10 A 2d 659, 
337 Pa. 289. 

Unconstitutional statute 
'Statute requiring a sheriff to pay 
over to county treasurer unclaimed 
moneys deposited as costs and pro¬ 
viding for payment of such moneys 
to claimants has been held to be un¬ 
constitutional —Commonwealth ex 

rel Margiotti v Cunningham, 10 A. 
2d 559, 337 Pa. 289 

1. Neb—Drexel v Douglas County, 
87 NW 1053, 62 Neb 862 

2. Ill—Macon County v. Mauzy, 38 
Ill App. 129. 

3. Pa—Benson v. Bradford County, 
192 A 650, 326 Pa 454. 

57 C J P 1142 note 32. 

Statute held invalid 

Statute providing for the reten¬ 
tion of mileage fees by the sheriff 
has been held invalid as violative of 
a constitutional requirement that 
such fees be paid over to the county. 
—Benson v. Bradford County, su¬ 
pra. 

4. Neb—Red Willow County v. Pe¬ 
terson, 137 NW. 987, 91 Neb. 750 

5. Fla—Sweat v Waldon, 167 So. 
363, 123 Fla, 478. 

Md—Green v. State, 89 A. 608, 122 
Md. 288. 

6. Fla—Sweat v. Waldon, 167 So 
363, 123 Fla 478 

7- Fla,—Sweat v. Waldon, supra. 
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8. Md—Green v. State, 89 A. 608, 
122 Md 288 

57 CJ p 1143 note 35. 

9. Pa—Commonwealth v. Fitler, 12 
Serg & R 277. 

57 CJ. p 1143 note 36 

10. Md—State v Green, 87 A. 1101, 
120 Md 681 


11. Tex —Stegall v McLennan 

County, Civ App., 144 S W 2d 1111, 
error dismissed, judgment correct. 


12. Tex —Stegall 
County, "supra 

V. 

McLennan 

13. Tex —Stegall 
County, supra. 

v. 

McLennan 

14. Tex —Stegall 
County, supra. 

V. 

McLennan 


15. Ark—Magee v State, 54 S.W.2d 
984, 186 Ark 1013 


16. Ark—Magee v State, supra. 
Automobile license fees 

The sheriff’s account should be sur¬ 
charged with automobile license fees 
retained and not xeported by him.— 
Magee v. State, supra. 

17. Ky.—Livingston County v. 
Dunn, 190 S W 2d 328, 300 Ky. 367. 

18. Tex —State ex rel. Doty v. 
Styke, 199 S.W.2d 468, 29 Tenn. 
App 620. 

Deputy and clerk hire 

Expenses incurred by the sheriff 
which are necessary for the dis¬ 
charge of his duties and in the nec¬ 
essary operation of his office, such as 
expenses for the hire of deputies and 
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year in which they -are reported. 19 The sheriff is 
not, however, entitled to credit for unauthorized ex¬ 
penditures, 20 or for uncollected salary warrants, 
which are not collected when due because of his 
own delinquency and obstinacy. 21 

Actions for accounting . Equity has jurisdiction 
of a suit brought by a county to compel a sheriff 
to account for moneys received, 22 particularly where 
the items are numerous and complicated. 23 In an 
action to compel him to account and pay over to the 
county fees which he has received, a counterclaim 


on the ground that he has paid out the money for 
the benefit of the county is not available where such 
payments are unauthorized. 24 Actions against a 
sheriff for an accounting for fees will be dismissed 
where the emoluments of his office do not exceed 
the allowance of amounts to which he is entitled 
as credits 25 An action to compel accounting by 
the sheriff to the county must be prosecuted by the 
county as party plaintiff, 26 and not by a taxpayer, 27 
unless the proper county officers refuse to prose¬ 
cute. 28 General rules govern with respect to evi¬ 
dence in actions to require a sheriff to account. 29 


SHERIFFWICK. The jurisdiction of the sheriff, 
called in modem law the “bailiwick”; also the office 
of a sheriff. 1 

SHERMAN ANTI-TRUST ACT. See Monopolies 
§§ 17-25. 

SHEWAG-E. See Scavage or Shewage 78 C.J.S. p 
589 note 41. 

SHEWER. In the practice of the English high 
court, when a view by a jury is ordered, persons 
are named by the court to show the property to be 
viewed, and are hence called “shewers.” There is 
usually a shewer on behalf of each party. 2 

SHIELD. To cover from danger with or as with a 
shield; protect from injury, assault, or punishment; 
as, to shield the guilty. 3 It has been held synony¬ 
mous with “conserve” see 15 C.J.S. p 984 note 18.1, 

clerks, should be credited to him — 

State ex rel Doty v. Styke, supra. 

19. Ark—Magee v State, 54 S.W 2d 
984, 186 Ark 1013. 

Automobile license fees 

A sheriff was properly given credit 
on his second year’s salary for auto¬ 
mobile license fees retained on set¬ 
tlement for first year, m which he 
collected them—Magee v. State, su¬ 
pra. 

20. Ark.—Magee v 'State, supra. 


and “protect” see 73 C.J.S. p 263 note 12. 

SHIFT. The noun “shift” is defined generally as 
meaning change; alteration or variation in kind, 
character, place, position, direction, or the like; the 
substitution of one thing, kind, position, direction, 
or the like, for another. 4 The term is sometimes 
used to indicate a set of workmen who work m turn 
with other sets, 5 and also the time during which a 
particular set of men works. 6 

As a verb, “shift,” in its ordinary use, means to 
change; 7 to displace or be displaced; to move 
around. 8 

“Shifting’ 7 in railroad terminology is the cutting 
out and putting in cars of m the making up of a 
train before it is dispatched on its journey as stated 
in Railroads § 1 r. 

Phrases employing the term in its various forms 
are set out in the note. 9 


Payments to lawyer employed with¬ 
out authority 

N J —Passaic County v Manly, su¬ 
pra. 

25. Tenn —State ex rel Doty v. 
Styke, 199 S.W 2d 468, 29 Tenn 
App 620 

26. Cal—Keith v Hammel, 154 P. 
871, 29 Cal App 131. 

District or prosecuting attorney 
may bring the action without an or¬ 
der of the county court directing him 
to do so—State v Pollard, 286 SW 
811, 171 Ark. 607. 

27. Cal—Keith v. Hammel, 154 P 
871, 29 Cal.App 131. 

28. Cal.—Keith v. Hammel, supra. 

29. Evidence held sufficient 

To sustain a decree requiring sher¬ 
iff to pay county amounts surcharged 
against his accounts.—Baker v State, 
to Use of Independence County, 197 
S.W 2d 759, 210 Ark. 690. 

1. Black L.D. 

2. Black L D. 


3. New Standard D. 

4. Century D 

5. Mont—Johnson v Butte, etc. 

Copper Co, 108 P 1057, 1060, 41 
Mont 158, 48 LRA.NS, 938. 

6. Mont—Johnson v Butte, etc, 
Copper Co, supra 

7. Ind—Cunningham v Hoff, 20 N. 
E 756, 757, 118 Ind. 263. 

To change place 

Eng—Phoenix Assur, Co v. Letellier, 
40 QueKB 254, 258 

8. Eng—Phoenix Assur. Co. v. Le- 
tellier, supra 

57 CJ. p 1144 note 32. 

9. Phrases 

(1) ’‘Shifted land warrant” see 
Public Lands $ 240. 

(2) “Shifting future interest” see 
Estates § 120. 

(3) “Shifting inheritance” see De¬ 
scent and Distribution §§ 24, 35 a 

(4) “Shifting of burden of proof” 
see Criminal Law §§ 566, 573, and Ev¬ 
idence § 104 a. 


21. Ark.—Baker v. State to Use of 
Independence County, 197 SW.2d 
759, 210 Ark 690. 

Refusal to comply with salary act 

Ark—Baker v. State, supra 

22. Mich—Cass County v Shattuck, 
285 NW. 454, 288 Mich. 555. 

23. Mich.—Cass County v Shattuck, 
supra 

24. N J.—Passaic County v Manly, 
186 A. 33, 14 N.J.Misc 509. 
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SHIFTER. A lever used to move belts from fixed 
to loose pulleys, or vice versa. 5 6 7 8 9 10 

SHIM. As a railroad term see Railroads § 1 r. 

SHINGLE. In the works of modem lexicograph¬ 
ers, 11 the word “shingle” is defined as meaning an 
oblong piece of wood, thinner at one end than at 
the other, used instead of slates or tiles for cover¬ 
ing roofs; 12 a piece of wood sawed or rived thin 
and small, with one end thinner than the other, for 
covering roofs, etc., the thick ends of one row over¬ 
lapping the thin ends of the next; 13 a thin piece of 
wood, having parallel sides and being thicker at one 
end than the other, used like a tile or a slate in 
covering the sides and roofs of houses; 14 a thin 
piece of wood, usually eighteen inches long and four 
or more wide, half an inch thick at one end, and 
tapering to less than an eighth of an inch at the 
other end, used like a tile or slate in covering roofs 
and sometimes the sides of buildings, the thick ends 
of one eourse lapping over the thin ends of the 
rows next below; 15 a wooden tile. 16 The word is 
said to import a manufacture of wood; 17 and hence 
not to be a generic term so as to include any article 
which could be used as a roof covering and which 
might arbitrarily be called a certain kind of 
shingle. 18 
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SHINGLES. A term medically defined as “Herpes 
Zoster.” 19 

SHINNEY or SHINNY. In certain localities an¬ 
other name for home-made intoxicating whisky as 
stated in Intoxicating Liquors § 13. Judicial notice 
of the meaning of the term see Criminal Law §§ 
535, 537. 

SHINPLASTERS. Certain bills and notes, so 
called because they were for a small sum of money; 
also commonly denominated “change tickets.” 20 

SHIP. 

As a noun. The noun “ship” is defined generally 
in Collision § 2 a. 

As a verb . The primary idea of the verb “to 
ship” 21 is to put for transport aboard a vessel; 22 
to place on board a ship or vessel for transporta¬ 
tion, 23 and, advancing on this, it has come to express 
the idea of to convey by ship or water; 24 * to send by 
water. 26 However, the word is not confined to 
transportation in a vessel, or to transportation by 
water, but may have reference to any conveyance, 26 
or to transportation by land, water, or both, 27 since 
common usage has long sanctioned its use in connec¬ 
tion with shipment by rail, by air, or by truck. 28 


(5) “Shifting risk/’ “shifting loca¬ 
tion, 1 ” as used m fire insurance law, 
see Insurance §§ 321, 322. 

(6) “Shifting stock of merchan¬ 
dise” see Merchandise 57 C J-S p 
1060 note 94. 

(7) “Shifting trust” defined see the 
C J S. title Trusts § 21, also 65 C J. 
p 230 note 48. 

(8) “Shifting use” defined see Es¬ 
tates § 120 d. See also the C J S ti¬ 
tles Deeds § 113, and Wills § 919, 
also 69 C J, p 589 notes 18-22. 

(9) Other phrases as to which 

more recent adjudications have not 

been found see 57 CJ. p 1143 note 

28, p 1144 notes 33-36, 41, 58-61, 63- 

65. 

10. Iowa—Young v Burlington 

Wire Mattress Co, 44 NW 693, 

694, 79 Iowa 415. 

Phrases as to which more recent 

adjudications have not been found 

see 57 C J. p 1145 note 69 

11. U S —Hampton v. U. S , 12 Ct 

CustApp. 490, 493, 494. 

12. US —Hampton v U. S, supra 

Phrases 

(1) “Asbestos shingles” see the 

definition Asbestos. 

(2) “Shmgle sawdust” see 78 C JS. 

p 585 note 61 

(3) “Shmgle shavings” see ante p 
142 note 16. 


(4) Other phrases as to which 
more recent adjudications have not 
been found see 57 C J p 1145 notes 
96, 97, p 1146 notes 5-7. 

13. U S.—Hampton v. U. S, 12 Ct 
CustApp. 490, 493, 494, 495. 

14. U.S —Hampton v U. S , supra 
57 C J. p 1145 note 85. 

15. U.S.—Hampton v U S, supra 
In computation, a width of four 

inches is considered one shingle — 
Hampton v. U S, supra 

Shingles are laid with one third 
of their lengths to the weather, and 
are usually eighteen inches long, and 
so have six inches of margin — 
Hampton v. U S, supra—57 C J. p 
1145 note 89 [a] (6). 

16. U S —Hampton v U S , supra 
17* U.S —Hampton v. U. S , supra 
57 CJ p 1145 note 90. 

18. U.S—Hampton v U, S, supra 
57 C.J p 1145 note 92 

19. La.—Glover v Fidelity & Casu¬ 
alty Co„ App, 10 So 2d 255, 257. 

“Herpes Zoster” see 39 C J S. p 897 
notes 70, 71. 

20. Ark —Martm-Alexander Lum¬ 

ber Co. v Johnson, 66 S W 924, 925, 
70 Ark 215. 

21. U *S —Arnold v. U. S , C C A.Mo , 
115 F 2d 523, 526—Chicago, R I & 
P. R Co v. Petroleum Refining 
Co, DCKy, 39 F 2d 629, 630. 
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22. US—Chicago, R I. & P R Co 
v. Petroleum Refining Co , supra. 

23. TJ S —Arnold v U. S , C.C A Mo , 
115 F 2d 523, 526. 

Similarly stated 

To put or receive on board a ship 
or other vessel for transportation — 
Bird v State, 175 SW 554, 557, 131 
Tenn. 518, Ann Cas 1917A 634. 

24. U S —Chicago, R I. & P R 
Co v. Petroleum Refining Co, DC 
Ky, 39 F 2d 629, 630. 

25. Tenn—Bird v State, 175 SW 
554, 557, 131 Tenn 518, Ann Cas 
1917A 634 

26. U S —Arnold v. U S , C.C.A Mo , 
115 F 2d 523, 526 

Tenn—Bird v State, 175 SW 554, 
556, 131 Tenn. 518, AnnCasl9l7A 
634. 

27. Ohio —State v. Bayer, 112 3S* E 
197, 198, 93 Ohio St. 72. 

In. its commercial sense, the word 
“ship” means the delivery of goods to 
a common carrier for transportation, 
whether by land or water, or both, 
and does not include the subsequent 
carnage of the goods—State v. Bay¬ 
er, supra. 

28. U S.—Lenroot v. Western Union 
Tel Co, D.CN.Y, 52 F.Supp. 142, 
149. 

Similarly stated 

Finally it has come to mean, ac- 



80 C.J.S, 


SHIP 


Thus the ordinary meaning of the term is to load for 
transportation; 29 to put on board the vehicle which 
is to transport; 30 to commit to any conveyance for 
transportation; 31 to deliver for shipment. 32 

The word “ship” is commonly used to signify the 
act of delivering to a carrier for shipment, 33 and 
ordinarily means to deliver to a carrier for trans¬ 
portation; 34 to deliver to a common carrier, for¬ 
warder, express company, etc, for tranportation, 
whether by land or water or both. 35 It generally 
expresses the idea of goods delivered to carriers for 
the purpose of being transported from one place to 
another, 36 and this signification is given the term 
by lexicographers generally, 37 and the adjudicated 
cases are m general accord on the question. 38 

It has been said that the word “ship” is suscep¬ 
tible of meaning to carry or transport, but that is 
neither its primary nor ordinary meaning. 39 

The term “ship” is sometimes defined to mean to 
send away; to get rid of; 40 and it may be employed 
in the sense of to receive and carry. 41 

“Ship” has been held equivalent to, or synonymous 
with, “bill” see 10 C.J.S. p 386 note 20, “carry” see 


13 C.J.S. p 1763 note 14, “convey” see 18 C.J.S. p 
87 note 40, and “transport.” 42 

Shipped . Although the verb “shipped” is derived 
from the noun “ship,” its connotation is not neces¬ 
sarily limited to transportation by water, 43 and the 
word is frequently used to express the idea of goods 
delivered to carriers for the purpose of being trans¬ 
ported from one place to another, over land as well 
as over water. 44 

The word “shipped” is defined as meaning put on 
board; 45 and in common maritime and mercantile 
usage, it means placed on board of a vessel, for the 
purchaser or consignee, to be transported at his 
risk. 46 It has been said that the word “shipped,” ac¬ 
cording to its natural and ordinary meaning and 
signification, 47 as well as its meaning in the mer¬ 
cantile community, 48 has reference to the putting of 
goods on board a vessel and taking a bill of lading 
therefor; 49 and, with reference to transportation by 
land, it implies a completed act, irrespective of the 
time or mode of transportation. 50 The term implies 
a past fact, in the sense of “placed,” “separated,” 
or “set apart,” 51 but it is sometimes defined as mean- 


cording: to common use, to send by 
an established mode of transporta¬ 
tion, as to ship goods by rail or ex¬ 
press—Chicago, R I. & P. R Co v 
Petroleum Refining Co., DCKy, 39 
F2d 629, 631—57 C J. P 1150 note 97 

29. Iowa—State v Carson, 126 NW 

698, 699, 147 Iowa 561, 140 Am S R. 
330. 

30. TJ S —TJ. S v. Alaska Cons Can¬ 
neries, DC Wash, 2 P 2d 614, 616 

31. U.S.—.Arnold v. TJ. 6 , C C A Mo , 
115 F 2d 523, 526 

Tenn.—Bird v State, 175 SW 554, 
556, 131 Tenn. 518, Ann Cas 1917A 
634. 

32 . La—State v. Lieber, 78 So. 431, 
432, 143 La 158. 

57 C.J. p 1150 note 90. 

33 . TJ S —Arnold v. U. S, C.C A Mo , 
115 F 2d 523, 526 

Change of custody Implied 
Tenn.—Bird v. State, 17,5 S.W 554, 
556, 131 Tenn. 518, 527, Ann Cas 
1917A 634. 

57 C J. p 1150 note 89 [a] 

34. NM.—State v Martinez, 149 P. 
2d 124, 125, 126, 48 NE 232. 

35. La—State v Lieber, 78 So 431, 
432, 143 La. 158. 

Ordinarily applies to transporta¬ 
tion by common earner.—Arnold v. 
TJ S., C.CAMO, 115 F.2d 523, 527. 

36 . TJ S.—Arnold v, U. S , supra. 
Iowa.—State v. Carson, 126 N.W. 698, 

699, 147 Iowa 561, 140 Am <S R 330. 

37. U.S.—Arnold v. TJ. S., CC.AMo, 
115 F.2d 523, 527. 


Iowa—State v Carson, 126 NW 698, 
699, 147 Iowa 561, 140 Am'SR, 330. 
Law dictionaries give substantial¬ 
ly the same meaning 

US—Arnold v. U S , C C.AMo , 115 
F 2d 523, 527. 

Iowa—State v. Carson, 126 N W 698, 
699, 147 Iowa 561, 140 Am S R 330 

38. TJ S —Arnold v. U S , C C A.Mo , 
115 F 2d 523, 527. 

Iowa—State v. Carson, 126 NW 698, 
699, 147 Iowa 561, 140 Am SR 330 

39. U S —Arnold v. U. S , C C.A.Mo , 
115 F 2d 523, 527. 

40. Tenn—Bird v. State, 175 SW 
554, 557, 131 Tenn. 518, Ann Cas 
1917A 634. 

41. Ind.—Louisville, etc, R. Co. v. 
Godman, 4 NE, 163, 165, 104 Ind 
490 

57 C J. P 1150 note 3. 

42. TJ S —Lenroot v. Western Union 
Tel. Co., DC NT, 52 F.Supp 142, 
149. 

57 C J. p 1150 note 98 

43. U.S —Lenroot v Western Union 
Tel Co , supra. 

44. TJ.S —Chicago, R I. & P. Ry Co 
v. Petroleum Refining Co , D C Ky, 
39 F 2d 629, 631 

Ind—Horner v Dailey, 133 NE. 585, 
587, 77 Ind.App 378 

Mont—Clark v. Lindsay, 47 P 102, 
103, 19 Mont. 1, 61 Am SR 479. 

NM—State v Martmez, 149 P 2d 
124, 125, 48 NM 232. 

NT—Ledon v. Havemeyer, 24 NE. 
297, 299, 121 N.T. 179, 8,LRA 245. 
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The same signification has uni¬ 
formly been given to the term by 
lexicographers when applied to 
transportation either by land or wa¬ 
ter—Ledon v. Havemeyer, supra. 

45. US —Lamborn v Log Cabin 
Products Co, D.CMmn, 291 F. 435, 
438 

57 CJ p 1151 note 25 

46. Mass—Fisher v. Mmot, 10 Gray 
260, 262. 

NT.—Ledon v Havemeyer, 24 N.E 
297, 299, 121 NT 179, 8 LRA. 245. 
Such a delivery is a constructive 
delivery to the purchaser 
Mass—Fisher v Minot, 10 Gray 260, 
262. 

N.T.—Ledon v Havemeyer, 24 N.E 
297, 299, 121 NT. 179, 8 LRA. 245 

47. U'S—Arnold v. U. S., C.CAMo, 
115 F 2d 523, 527 

57 CJ p 1150 note 20 

48. NT—Ledon v Havemeyer, 24 
NE 297, 299, 121 N.T 179, 8 L R A. 
245. 

49. U S —Arnold v. TJ. S., C C A.Mo , 
115 F.2d 523, 527 

57 CJ. p 1151 note 27. 

50. U S —Chicago, R I. & P, Ry Co. 
v. Petroleum Refining Co, DC Ky, 
39 F 2d 629, 631. 

Ind.—Horner v. Dailey, 133 N.E. 585, 
587, 77 IndApp. 378. 

Mont.—Clark v. Lindsay, 47 P. 102v 
103, 19 Mont 1, 61 Am S R 479 
N'T—Ledon v. Havemeyer, 24 NE 
297, 299, 121 N T 179, 8 L R.A 245. 

51. Mass—Fisher v. Mmot, 10 Gray 
260, 262. 
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mg to load for transportation. 52 

Shipping . The present participle and verbal noun 
of “ship.” 53 

The word “shipping” is defined in a nautical sense 
as meaning ships of all kinds, or of some particular 
kind, collectively; the body of vessels belonging to a 
country or port; also, tonnage. 54 In this connec¬ 
tion see the title Shipping which treats the building, 
regulation, ownership, and employment of vessels of 
every kind; rights of property therein; rights, du¬ 
ties, and liabilities of owners, mortgagees, charter¬ 
ers, and masters of vessels in general; and rights 
and liabilities of shippers and consignees of goods 
and of passengers, so far as they are peculiar to 
transportation by water. 

As used in commerce, the word “shipping” means 
the act or business of delivering to a common car¬ 
rier for tranportation, or of forwarding; 55 and the 
term, as used among shippers and wharfingers, 
means putting the cargo into a vessel, either with 
or without the intervention of the wharf. 56 

“Shipping” has been distinguished from “landing” 
see 51 C.J.S. p 487 note 88. 


Phrases employing various forms of the term are 
set out in the note. 57 

SHIPBUHiDING-. Naval architecture or construc¬ 
tion; the art of constructing ships and other ves¬ 
sels. 58 

SHIPMASTER. The captain or master of a mer¬ 
chant ship, appointed and put in command by the 
owner, and having general control of the vessel and 
caigo, with power to bind the owner by his lawful 
acts and engagements in the management of the 
ship. 59 

SHIPMENT. Although the word “shipment” is said 
to have a well-established, 60 well-understood ordi¬ 
nary, 61 meaning, and a uniform signification, 62 the 
term, m fact, is used to indicate property which is 
the subject of transportation as well as the trans¬ 
portation itself, 63 and it is treated m these two 
senses in the following paragraphs. 

The word “shipment” is generally used to express 
the idea of goods delivered to earners for the pur¬ 
pose of being transported from one place to an- 


52. Iowa—State v. Carson, 126 N W 
698, 699, 147 Iowa 561, 140 Am S.R. 
330. 

53. Webster New IntD. 

54. New Standard D. 

55. New Standard D. 

56. Ga—Robertson v Wilder, 69 Ga 
340, 345. 

Wliere a cargo is transferred from 
one vessel into another, both lying 
abreast at the same wharf, there is 
both a “landing^" and a “shipping.**— 
Robertson v. Wilder, supra. 

57. Phrases 

(1) “Cause to be shipped" ordi¬ 
narily applies to transportation by 
common carrier—Arnold v. U. S, C- 
OAMo., 115 F.2d 523, 527. 

(2) “Ship broker” consult title in¬ 
dex to Brokers. 

(3) “Ship carpenter or builder” 
defined generally see 12 C J S p 1151 
note 95; as a seaman or sailor see 
Seamen §§ 1, 2 

(4) “Ship carpentry” see 12 C.J S 
p 1152 note 1 

(5) “Ship chandler*' defined as one 
who deals m cordage, canvas, and 
other furniture of ships—Weaver v. 
The S G. Owens, C.CPa, 29 FCas. 
No.17,310, 1 Wall Jr. 359 

(6) “Ship channel” defined general¬ 
ly see Collision S 2 a; as used in 
statute relating to municipal bound¬ 
ary see Municipal Corporations § 39 

(7) “Ship keeper” see 51 C.J.S. p 
428 note 71. 


(8) “Ship receipt" see 75 C J S. p 
642 note 74. 

(9) “Ship timber" is, among those 
who deal m the article, a term which 
has a somewhat definite meaning, as 
much so as “cord wood,” “merchant¬ 
able boards,” or the like—Pillsbury 
v. Locke, 33 NE 96, 102, 66 Am D. 
711. 

(10) “Shipping articles’^ see Sea¬ 
men §§ 18-21. 

(11) “Shipping asparagus” is of 
the same quality as “bunch aspara¬ 
gus,” but it may be either loose pack 
or tied m bunches —Rothstein v Ed¬ 
wards, CCA Cal, 94 F 2d 488, 400 

(12) “Shipping business” see 12 C. 
J S p 781 notes 19-22 

(13) “Shipping commissioner” see 
Seamen §§ 243-249. 

(14) “Shipping cotton” see 20 C J. 
S. p 713 note 39. 

(15) “Shipping directions,*’ duty of 
carrier to follow, see Carriers § 44. 

(16) “Shipping fever” see Fever, 
36 C JS. p 735. 

(17) “Shipping price" see 72 C.J.S. 
p 499 note 16. 

(18) “Ship’s bill” defined see Ship¬ 
ping § 1U. 

(19) “Ship’s company” see Seamen 
5 3. 

(20) “Ship’s husband” see Ship¬ 
ping § 17. 

(21) “Ship’s sweat” defined as ex¬ 
cessive moisture m the hold of a ship 
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which condenses into water unless 
the air is frequently changed.—The 
Rita Sister, D C Pa., 69 F Supp. 480, 
481. 

(22) “To ship by" means to put on 
board, and does not include the sub¬ 
sequent carriage —Arnold v U S , C 
CAMo, 115 F 2d 523, 527—57 CJ p 
1150 note 17 [a] 

(23) Other phrases employing the 
term and as to which more recent ad¬ 
judications have not been found see 
57 C J p 1148 note 50-p 1149 note 73, 
p 1150 notes 5-17, p 1151 notes 32-42, 
p 1153 notes 3-10. 

58. Webster New IntD. 

Shipbuilding contracts as subject to 

admiralty jurisdiction see Admiral¬ 
ty § 38 

59. Black L D. 

See Shipping §§ 57-71, 

60. XJ8—Lamborn v. Log Cabin 
Products Co, DC Minn., 291 F 435, 
439. 

61. Cal—Young v. Flickinger, 242 
P. 516, 517, 75 Cal App 171. 

62. Mont—Clark v Lindsay, 47 P. 
102, 103, 19 Mont. 1, 61 Am S.R. 479. 

63. IT S —Pennsylvania R. Co. v. 
Carolina Portland Cement Co., C C. 
AS C, 16 F.2d 760, 761 

Phrases as to which more recent 
adjudications have not been found 
see 57 C.J p 1155 note 72-p 1156 note 
96, p 1156 notes 10-17, * 
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other, 64 over land as well as water, 65 and it has been 
said that such signification is given the word by 
lexicographers generally 66 as well as by law dic¬ 
tionaries, 67 and that the adjudicated cases are m 
general accord on the question. 68 

“Shipment” is defined as meaning the act or 
process of shipping; 69 the act of dispatching or 
shipping; 70 the act or process of dispatching goods 
by vessel or other means of transportation; 71 the 
act of shipping anything, 72 the act or process of 
having goods transported to a designated place; 73 
the act of dispatching or delivery on board of a 
carrier. 74 

In terms of “delivery,” the word “shipment” is de¬ 
fined as meaning delivery of goods to a carrier for 
transportation; 75 delivery of goods to a forward¬ 
ing agent for conveyance by means of an established 
channel of transportation; 76 delivery on board. 77 

Although the word “shipment” is applicable es¬ 
pecially to the putting of goods or passengers on 
board ship for transportation by water, 78 and is 


sometimes defined as meaning loaded on board 
ship, 79 the act of shipping or putting on board a 
ship, 80 the act of putting anything on board of a 
ship or other vessel, 81 the same signification is given 
the term by lexicographers when applied to trans¬ 
portation either by land or by water. 82 

“Shipment” also means to take on, 83 and this is 
said to be the oidmary meaning when used in con¬ 
nection with transportation by vessel 84 

It has been said supra p 560 note 63 that the word 
“shipment” may be used to include the property 
which is the subj'ect of transportation, as well as 
the transportation itself, and m terms of property 
which is the subject of transportation the word 
“shipment” is defined as meaning that which is 
shipped, 85 as a shipment of cattle; 86 a consign¬ 
ment; 87 a consignment of goods delivered for trans¬ 
portation, 88 a consignment as delivered by a rail¬ 
road company; 89 a quantity of goods delivered at 
one time for transportation, whether by sea or by 
land. 90 


64. U S —Arnold v TJ S , C.C A Mo , 
115 F 2d 523, 527—Chicago, R I 
& P Ry Co. v. Petroleum Refining 
Co, DCKy, 39 F2d 629, 631. 

Iowa—'State v. Carson, 126 NW 698, 
699, 147 Iowa 561, 140 Am S R 330 

Mont—Clark v. Lindsay, 47 P 102, 
103, 19 Mont 1, 61 Am S R 479 

N M —State v Martinez, 149 P 2d 124, 
125, 48 N,M. 232 

N Y —Ledon v Havemeyer, 24 N E 
297, 299, 121 N'T 179, 8 L R A 245. 

57 CJ p 1155 note 69 

65. N M —State v Martinez, 149 P 
2d 124, 125, 48 N.M 232 

57 C J, p 1155 note 70 

66. TJ S.—Arnold v. TJ *S , C C A Mo., 
115 F 2d 523, 527 

Iowa—State v Carson, 126 NW 698, 
699, 147 Iowa 561, 140 Am S R 330. 

67. TJ S —Arnold v.U S.CCAMo, 
115 F 2d 523, 527 

Iowa—State v Carson, 126 N W. 698, 
699, 147 Iowa 561, 140 Am S R. 330 

68. U.S—Arnold v TJ S, CCAMo, 
115 F.2d 523, 527. 

Iowa—State v, Carson, 126 NW 698, 
699, 147 Iowa 561, 140 Am S R 330 

69. Me—State v Chadbourne, 164 A. 
630, 631, 132 Me. 5 

70. Mont—Clark v. Lindsay, 47 P 
102, 103, 19 Mont 1, 61 Am S R 479 

71. Me—State v Chadbourne, 164 A 
frCO, 631, 132 Me. 5. 

72. N Y —National Blouse Corp v 
Felson, 79 N Y S 2d 765, 767, 274 
App Div. 164 

73. TJ S —Chicago, R I & P R Co 
v. Petroleum Refining Co., D.CKy., 
39 F 2d 629, 631. 

74. US —Campbell River Mills Co 
80 C J.S —36 


v Chicago, M & St P R Co, D C. 
Wash, 42 F 2d 775, 777. 

Similarly defined 

The act of delivering to a common 
carrier for transportation or for¬ 
warding—Bentley v. Levy, 61 Que. j 
Super. 322, 324 

75. Me —State v Chadbourne, 164 A 
630, 631, 132 Me 5 

76. U S —Chicago, R I & P R Co. 
v Petroleum Refining Co., DCKy., 
39 F 2d 629, 631. 

77. Mass—Fisher v Minot, 10 Gray 
260, 262. 

78. Mont—Clark v Lindsay, 47 P 
102, 103, 19 Mont 1, 61 Am S R 479 

79. U S —Lamborn v Log Cabin 
Products Co, DCMiiin, 291 F 435, 
439. 

57 C J p 1154 note 43 

80. NT—Ledon v Havemeyer, 24 
NE 297, 299, 121 NT 179, 8 LRA 
245 

57 C J p 1154 note 40 

81. NT.—Ledon v. Havemeyer, su¬ 
pra 

82. N.T.—Ledon v Havemeyer, su¬ 
pra. 

83. U S —Lamborn v Log Cabin 

Products 'Co , DC Minn , 291 F. 435, 
439 

84. U S —Lamborn v Log Cabin 
Products Co , supra 

85. U S.—Chicago, R I. & P. R Co 
v Petroleum Refining Co, DC Ky , 
39 F 2d 629, 631. 

N Y —National Blouse Corp v Fel¬ 
son, 79 NTS 2d 765, 767, 274 App 
Div 164 

“If any of its synonyms axe sub- 
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stitTLted for the word "shipped* in this 
definition, we have, ‘That which is 
carried/ or ‘That which is conveyed/ 
or ‘that which is transported/ or 
‘That which is borne * It is impos¬ 
sible for one thinking straight, to 
substitute therefor the words 
‘pulled’ or ‘drawn/ so as to have, 
'That which is pulled/ or ‘That which 
is drawn * ”—Chicago, R I & P. R. 
Co v Petroleum Refining Co, DC 
Ky, 39 F 2d 629, 631 

86. N Y —National Blouse Corp v. 
Felson, 79 NTS 2d 765, 767, 274 
App Div 164 

The example given of a shipment 
of cattle, following mention of “con¬ 
signment” as a synonym, indicates 
that each animal was not considered 
as a separate shipment, but that a 
consignment of a number of cattle 
pursuant to one contract or shipping 
document is deemed to be a ship¬ 
ment—National Blouse Corp v. Fel¬ 
son, supra 

87. TJ S —Chicago. R I & P. R Co. 
v. Petroleum Refining Co , D C Ky , 
39 F 2d 629, 631. 

NT—National Blouse Corp v Fel¬ 
son, 79 NTS 2d 765, 767, 274 App, 
Div 164. 

88. U S —Chicago, R I & P R Co, 
v Petroleum Refining Co., D C Ky,* 
39 F 2d 629, 631 

89. Pa—Pennsylvania R Co. v Kit- 
tanning Iron, etc, Mfg Co., 106 A. 
207, 208, 263 Pa. 205 

57 C J p 1156 note 3 

90. Mont—Clark v Lindsay, 47 P 
102, 103, 19 Mont 1, 61 Am S R 
479. 
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The statement Las been frequently made that, 
with respect to carnage by land, the word “ship¬ 
ment” implies a completed act, irrespective of the 
time or mode of transportation. 91 Other statements 
to the same effect, but without being restricted to 
carnage by land, have been made, and thus it has 
been said that loading, alone, is not shipment. 92 
Shipment consists m the complete delivery of goods 
by the shipper to a earner for transportation, 93 and 
the shipment is not made until the shipper has 
parted with all control over the goods and nothing 
remains to be done by him to complete the de¬ 
livery, 94 and the term means that the goods have 
been delivered to the earner and his bill of lading 
issued therefor. 95 However, the word “shipment” 
does include the whole movement of the goods, 96 
and does not refer to the departure of the vehicle of 
transportation 97 or the clearance of the vessel, 98 and 
it does not mean that the goods are to be trans¬ 


ported by a certain day." 

“Shipment” has been held synonymous with “or¬ 
der” see 67 C.J.S. p 520 note 64, and it has been dis¬ 
tinguished from “delivery” see 26 C J.S. p 697 note 
59.2, and “transportation.” 1 

SHIPPER. One who ships goods; broadly, one who 
sends goods by any form of conveyance. 2 It has 
been distinguished from “dealer” see 25 C J.S. p 
1043 note 9, 

References to the term “shipper” in connection 
with the carnage of goods by land are made in the 
title index to Carriers. Remedies of shippers against 
carriers by water for damages arising out of breach 
of the duty to transport and deliver goods are dis¬ 
cussed in Shipping § 124. 

The regulation of shippers by the interstate com¬ 
merce commission is treated in Commerce § 142 b. 


91. N.T—Ledon v. Havemeyer, 24 
NB 297, 299, 121 NT. 179, 8 LR 
A 245. 

57 C J. p 1155 note 71. 

92. Ill—National Importing, etc, 
Co v. Bear, 155 N.E. 343, 346, 324 
Ill 346. 

93. Ill—National Importing, etc, 
Co v Bear, supra. 

Me—State v Chadbourne, 164 A 630, 
631, 132 Me 5. 

94. Ill.—National Importing, etc, 
Co v. Bear, 155 NE 343, 346, 324 
Ill. 346 

Me.—State v Chadbourne, 164 A. 630, 
631, 132 Me. 5. 

Delivery in installments 

Where goods to be shipped are de¬ 
livered to a carrier in installments, 

the shipment is not made until the 

delivery is complete, and until such 


time the relation of the earner to 
the installments delivered is that of 
warehouseman and not carrier—Na¬ 
tional Importing, etc, Co v. Bear, 
155 NE 343, 346, 324 Ill. 346 

95. N.T —National Blouse Corp v 
Felson, 79 N T S 2d 765, 767, 274 
App Div. 164—Goldenberg v. Cut¬ 
ler, 178 N.T S 522, 523, 189 App 
Div 489. 

The term “shipment” is closer akin 
to the idea of a consignment of goods 
for which a shipping document has 
been issued than it is to the kind of 
property or the manner m which it 
has been packaged —National Blouse 
Corp v. Felson, 79 NTS 2d 765, 767, 
274 App Div. 164 

96. Ohio.—State v Bayer, 112 N E 
197, 198, 93 Ohio St 72. 

57 C.J. p 1154 note 62. I 


97. Mont—Clark v Lindsay, 47 P 
102, 103, 19 Mont 1, 61 Am S R 
479 

98. U 'S —Bank of Taiwan v. Union 
Nat Bank of Philadelphia, CCA. 
Pa, 1 F 2d 65, 67 

57 CJ p 1154 note 59. 

99. U S —Bank of Taiwan v Union 
Nat Bank of Philadelphia, supra. 

57 CJ p 1154 note 61 

1. US —Pennsylvania R Co v 
Carolina Portland Cement Co , C C. 
ASC, 16 F2d 760, 761. 

57 CJ P 1154 note 53. 

2. Webster New Int.D. 

Phrases as to which more recent 
adjudications have not been found 
see 57 C J p 1157 notes 26-34. 
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SHIPPING 

This Title includes the building, regulation, ownership, and employment of vessels of every kind; 
rights of property therein; rights, duties, and liabilities of owners, mortgagees, charterers, and mas¬ 
ters of vessels m general; and rights and liabilities of shippers and consignees of goods and of passen¬ 
gers, so far as the same are peculiar to transportation by water. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 

I. NATIONALITY OF VESSEL AND REGULATION, §§ 1-12 
H. TITLE AND OWNERSHIP, §§ 13-25 
HI. CHARTERS, §§ 26-56 

IV. MASTER, §§ 57-71 

V. RIGHTS AND LIABILITIES OF VESSELS AND OWNERS IN GENERAL, §§ 72-82 

VI. INJURIES TO PERSONS ON OR ABOUT VESSEL, §§ 83-87 
VH. BOTTOMRY AND RESPONDENTIA, §§ 88-100 

VIII. CARRIAGE OF GOODS, §§ 101-173 

A. Carrier in General, §§ 101-105 

B. Contracts of Affreightment, §§ 106-114 

C. Transportation and Delivery, §§ 115-124 
D Loss of, or Injury to, Cargo, §§ 125-159 

E. Freight, §§ 160-170 

F. Supercargo, §§ 171-173 

IX. CARRIAGE OF PASSENGERS, §§ 174-202 

X. DEMURRAGE, §§ 203-223 

* 

XI. GENERAL AVERAGE, §§ 224-238 

XII. STATUTORY LIMITATION OF SHIPOWNER’S LIABILITY, §§ 239-257 
Xm. WRECK, §§ 258-262 


Sub-Analysis 

I. NATIONALITY OF VESSEL AND REGULATION—p 569 

§ 1. National character of vessel—p 569 

2. Regulation in general—p 570 

3 Registry, enrollment, and license—p 572 

4 Taxes, duties, dues, and port charges—p 579 

5. Inspection, equipment, personnel, and rules of inspectors—p 582 

6. Licensing and discipline of personel—p 585 

7. Filing manifest and obtaining clearance of vessels—p 586 


See also descriptive word index in the back of this Volume 
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1 NATIONALITY OF VESSEL AND REGULATION —Continued 

§ 8. Port wardens appointed under state statutes—p 587 

9. War-time or emergency control—p 587 

10. Status, powers, and duties of administrative officers—p 598 

11. Penalties and forfeitures for violations of regulations—p 598 

12. Offenses against shipping and navigation laws—p 613 


EC. TITLE AND OWNERSHIP—p 619 

§ 13. In general—p 619 

14 Title under contract for building vessel—p 619 

15. Evidence of title—p 620 

16. Part owners—p 622 

17. Managing owner or ship’s husband—p 630 

18. Sales—p 633 

19 - Requisites and validity m general—p 634 

20. - Bill of sale or other writing—p 635 

21. - Delivery of vessel—p 636 

22. -Warranties—p 637 

23. - Rights and liabilities of parties—p 638 

24 Mortgages and hypothecations—p 644 

25. Recording conveyances and mortgages—p 655 


HL CHARTERS—p 659 

§ 26. 
27. 
28 
29 

30. 

31. 
32 

33. 

34. 

35. 

36. 

37. 

38. 

39. 

40. 

41. 

42. 

43. 

44. 

45 

46 

47. 

48. 

49. 

50. 

51. 
52 

53. 

54. 
55 
56. 


Definitions and distinctions—p 659 
Who may make charter—p 660 
Validity and formation of contract generally—p 660 
Charters by agents or brokers—p 663 
Subcharters and assignments of charters—p 665 
Modification and termination of charter—p 668 
Construction and operation generally—p 673 
Operation of arbitration clauses—p 682 
Charterer as owner pro hac vice—p 686 
Nationality of vessel—p 701 

Seaworthiness, fitness, and capacity of vessel—p 701 
Readiness and dispatch of vessel—p 7 1 1 
Charterer’s duty to furnish cargo—p 715 
Voyage—p 716 

Receiving and discharging cargo—p 718 
Expenses—p 721 

Charter money and other compensation—p 724 

-Amount and rate—p 727 

- Time and manner of payment—p 730 

-Lien—p 731 

Breach of charter—p 733 

-By owner or master—p 733 

- By charterer—p 736 

-Lien—p 739 

Loss of, or injury to, cargo—p 740 

- Lien—p 743 

Loss of, or injury to, vessel—p 744 
Charter by government—p 752 
Rights and liabilities of third persons—p 756 
Letting vessels on shares—p 758 
Actions—p 761 


See also descriptive word index in the back of this Volume 
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IV. MASTER—p 773 

§ 57. Definition; employment or appointment—p773 

58 - Duration and termination of relationship—p 775 

59 Authority and duties—p 776 

60 - Scope and extent in general—p 776 

61 - Accounting to owner or charterer—p 777 

62 -As to passengers and crew—p 777 

63 -As agent for owners or charterers—p 777 

64. - Management and navigation of vessel—p 782 

65. - Sale or other disposition of vessel—p 783 

66 - Sale or other disposition of cargo—p 785 

67. Individual rights and privileges—p 787 

68. Wages annd other remuneration—p 787 

69. - Liens for wages and disbursements—p 790 

70. Liabilities of master—p 791 

71. Actions—p 793 

V. RIGHTS AND LIABILITIES OF VESSELS AND OWNERS IN GENERAL—p 796 

§ 72. Representation of vessel or owners in general—p 796 

73. Contracts—p 796 

74. - Supplies, repairs, services, and advances—p 797 

75. Negotiable instruments—p 799 

76. Torts—p 800 

77. - Negligent management or navigation—p 801 

78. - Misconduct of master or crew—p 807 

79. - Persons liable—p 807 

80 -Lien—p 808 

81. Actions and other proceedings—p 809 

82. Dry-dock companies—p 815 

VI. INJURIES TO PERSONS ON OR ABOUT VESSEL—p 816 

§ 83. In general—p 816 

84. Particular classes of persons—p 818 

85. - Stevedores or other independent contractors or their employees—p 823 

86. Actions—p 842 

87. Lien—p 851 

VII. BOTTOMRY AND RESPONDENTIA—p 851 

§ 88. Definitions and nature—p 851 

89 What law governs—p 852 

90 Requisites, validity, and construction of bond—p 852 

91. Capacity to execute—p 854 

92. Purpose for which bond may be given—p 856 

93. Capacity or authority to take bond—p 856 

94. Operation and effect—p 858 

95. Negotiability and transfer—p 858 

96. Duration and termination—p 858 

97. Payment and satisfaction—^ 859 
98 Lien and priorities—p 859 

99. Recovery of principal—p 860 
100. Enforcement of bond—p 860 


See also descriptive word index in the back of this Volume 
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Vffl. CARRIAGE OP GOODS—p 861 

A. Carrier in General— p 861 

§ 101. Status as common carrier—p 861 

102. Duty to receive and transport property and provide facilities—p 863 
103 Statutory regulation generally—p 864 

104. Discrimination—p 870 

105. Damage to vessel from loading or discharging cargo—p 874 

B. Contracts of Affreightment— p 884 

§ 106. In general—p 884 

107. - What law governs—p 891 

108. - Performance and breach m general—p 893 

109. - Delivery of cargo to vessel—p 901 

110. - Lien of shipper—p 902 

111. Bills of lading—p903 

112. - Issuance—p 904 

113. -Validity, construction, operation, and effect—p 908 

114. - Negotiability and transfer—p 917 

C. Transportation and Delivery— p 918 

§ 115. Transshipping and forwarding—p918 
116 Goods sent C. O. D —p 921 
117. Delivery—p 921 
118 - Mode and place—p 921 

119. -- To whom made; misdelivery—p 924 

120. - Failure or refusal to deliver—p 925 

121. - Failure or refusal to receive—p 926 

122. - Short delivery—p 926 

123. Deviation and delay—p 927 

124. Remedies of shipper—p 929 

D. Loss of, or Injury to, Cargo —p 931 

§ 125. Liability of carrier in general—p 931 

126. Statutory exemptions from liability—p 937 

127. - In case of seaworthiness of vessel or exercise of diligence with respect 

thereto in general—p 939 

128. - Causes of loss or damage within exemption—p 948 

129. - Based on absence of owner’s design or neglect with respect to fire—m 

957 

130 Hague rules—p 963 

131 Limitation of liability by contract or bill of lading—p 964 

132. -- Power to limit—p 967 

133. - Particular risks or causes of loss in general—p 971 

134 - Perils of sea—p 981 

135 - Stipulations as to notice of loss or claim—p 985 

136 -Limitations tolling time for suit—p 989 

137 -Limitations as to value—p 991 

138. -Other limitations—p 993 

139. Extension of liability—p 993 

140. Unseaworthiness and unfitness of vessel—p 994 

141. Improper stowage—p 1001 

142. Improper loading or handling—p 1005 

143. Negligent management or navigation—p 1006 

144. Deviation—p 1007 

See also descriptive word index in the back of this Volume 
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VIII. CARRIAGE OF GOODS—Continued 

D. Loss of, or Injury to, Cargo— Continued 
§ 145 Delay—p 1016 

146 Discharge of cargo—p 1017 

147. Loss or injury after discharge or tender—p 1018 

148. Proximate cause—p 1019 

149 Duties of carrier after disaster or injury to cargo—p 1021 

150 Actions for damages—p 1021 

151 - Persons entitled to sue—p 1024 

152 - Persons or vessels liable—p 1025 

153 - Pleading—p 1028 

154 - Presumptions and burden of proof—p 1031 

155 - Admissibility of evidence—p 1045 

156 - Weight and sufficiency of evidence—p 1047 

157. - Trial—p 1057 

158 - Extent of liability and damages in general—p 1058 

159 - Lien—p 1063 

E. Freight —p 1064 

§ 160 Right to freight—p 1064 

161 Amount and rate—p 1069 

162 Expenses—p 1073 

163. Deductions and offsets—p 1073 

164. Payment and tender—p 1074 

165 - Persons liable—p 1075 

166. - To whom payable—p 1075 

167. -- Advance freight and recovery back thereof, and recovery of overcharg¬ 

es—p 1076 

168. Assignment or hypothecation—p 1078 

169. Actions—p 1079 
170 Lien—p 1080 

F. Supercargo —p 1083 

§ 171. Definition; nature of duties—p 1083 
172 Master as supercargo—p 1083 
173. Compensation; lien—p 1084 

IX. CARRIAGE OF PASSENGERS—p 1084 

§ 174. In general—p 1084 

175. - Duty to carry; schedules and route—p 1085 

176 - Who are passengers—p 1085 

177 Statutory regulation—p 1086 

178 -Vessels subject to regulations—p 1086 

179. - Particular matters of regulation—p 1087 

180. - Penalties, forfeitures, and liabilities for violation—p 1090 

181 - Offenses—p 1094 

182 Fares, tickets, and special contracts—p 1095 

183. Performance of contract or duty to transport—p 1101 

184 - Commencement of voyage; vessel to be furnished—p 1102 

185. - Ejection of passengers—p 1103 

186. - Accommodations and provisions—p 1104 

187. - Interruptions and abandonment of voyage—p 1107 

188 - Transportation by connecting lines or vessels—p 1107 

See also descriptive word index in the back of this Volume 
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IX. CARRIAGE OP PASSENGERS— Continued 
§ 189. - Deviation—p 1108 

190. - Going ashore at intermediate ports—p 1108 

191. - Stops and landing at port of destination—p 1108 

192. Personal safety and liability for injuries—p 1109 

193. - Care required and liability in general—p 1110 

194. - Passenger's contributory negligence or assumption of risk— p 1121 

195. - Limitation of, or exemption from, liability—p 1124 

196. Passengers' baggage or effects—p 1129 

197. -Limitation of, or exemption from, liability—p 1134 

198. Actions—p 1136 

199. - Pleading—p 1137 

200. - Evidence—p 1138 

201 - Trial—p 1141 

202. - Damages, recovery of passage money— p 1143 

X. DEMURRAGE—p 1146 

§ 203 

204. 

205. 

206 
207. 

208 

209. 

210 . 

211 . 

212 . 

213. 

214. 

215. 

216. 

217. 

218. 

219. 

220 . 

221 . 

222 . 

223 


Definitions and distinctions—p 1146 

Necessity, sufficiency, and constructtion of contract in general— p 1146 
Liability of charterer—p 1148 

Liability of consignee or assignee of bill of lading—p 1150 
Effect of customs and usages m general—p 1151 
What delay creates liability-—p 1152 

- In loading—p 1152 

—— In unloading—p 1152 

- Between loading and unloading—p 1156 

- Subsequent to unloading—p 1157 

Acts of persons other than charterer—p 1157 

- Master and shipowner—p 1157 

- Third persons—p 1157 

Act of God or vis major—p 115S 
Lay days—p 1159 
Waiver and indemnity—p 1161 
Collection of claim—p 1162 

- Rate and amount—p 1162 

- Settlement—p 1163 

-Actions— p 1164 

Lien—p 1165 


XI. GENERAL AVERAGE—p 1165 

§ 224. Definitions, origin, nature, and elements—p 1165 

225. Ordering general average act—p 1167 

226. Perils, acts, and losses giving rise to general average—p 1168 

227. - Perils and losses arising from fault or negligence—p 1170 

228. - Sacrifice or extraordinary expense—p 1171 

229. Liability to contribute and right to contribution—p 1176 

230. -Separation of interests and termination of danger—p 1177 

231. -Effect of contract in general—p 1178 

232. - Contractual enlargement or limitation of, and exemption from, liability 

—p 1178 

233. Adjustment and enforcement—p 1180 

234. -What law governs—p 1182 

235. -Basis and mode of adjustment—p 1183 

236. -Lien—p 1186 


See also descriptive word index in the back of this Volume 
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§ 1 


XL GENERAL AVERAGE—Continued 

§ 237. - Exacting bond or security—p 1186 

238 -Action or suit to enforce—p 1187 

XII. STATUTORY LIMITATION OF SHIPOWNER’S LIABILITY—p 1180 

§ 239. In general—p 1189 
240. Vessels included; place of navigation—p 1192 

241 Persons entitled to benefit of limitation—p 1194 

242 Extent of liability and compensation fund—p 1196 

243 Liabilities subject to limitation—p 1204 

244. Privity or knowledge and personal acts or omissions of person seeking limita¬ 

tion—p 1209 

245. Proceedings to obtain limitation—p 1220 

246. - Form and nature of proceeding—p 1223 

247. - Surrender or abandonment of vessel and pending freight— p 1224 

248 - Stipulation for value or payment into court—p 1227 

249. - Time for commencing proceedings; waiver or loss of right—p 1229 

250. - Jurisdiction and venue—p 1232 

251. - Effect on, and enjoining, other proceedings—p 1236 

252- - Notice and filing and withdrawing claims, intervention and bringing 

in parties—p 1238 

253. - Consolidation of proceedings—p 1241 

254. - Pleading, proof, issues, and variance—p 1241 
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L NATIONALITY OF VESSEL AND REGULATION 


§ 1. National Character of Vessel 

In general the ownership of a vessel determines its 
national character, and the sale of an American vessel 
to an alien results in a loss or divestiture of nationality. 

In general the ownership of a vessel determines its 
national character. 1 The fact that a vessel is not 
a “vessel of the United States” within the meaning of 
the registry and enrollment laws does not prevent 
her being an American vessel where her owner is a 
citizen of the United States, 2 and the nationality 
of a vessel not duly registered is that of her own¬ 


er. 3 

Loss of nationality. A sale of an American ves¬ 
sel to a citizen of the United States does not result 
in a loss or divestiture of nationality. 4 On the other 
hand, a sale of a vessel to an alien results m a loss 
or divestiture of nationality, 5 as, for example, a sale 
in a foreign jurisdiction under admiralty process. 6 

Evidence . While it has been laid down in gen¬ 
eral terms that the documents a vessel carries fur¬ 
nish the only evidence of nationality, 7 it has been 


1. TT.S.—The Alta, Wash, 136 P. 513, 
69 C.C A. 289 
58 C.J p 30 note 2. 


3. U.S—The Chiquita, CC.A.La, 19 
P 2d 417 

4. Me—Chadwick v. Baker, 54 Me. 
9. 

5. Me.—Chadwick v. Baker, supra 
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6. U.S—The Chiquita, CCALa., 19 
P.2d 417. 

58 C.J p 30 note 7. 

7. U S —The Merritt, Wis., 17 Wall. 
582, 21 L Ed' 682. 


2. U.S—The Alta, supra. 
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held that the ownership of a vessel, as determining 
her nationality, may be proved in the same manner 
as that of any other chattel. 8 A certificate of 
registry under the laws of the United States and 
proof that the vessel carries the American flag are 
prima facie sufficient to establish her nationality, 
without direct proof of the citizenship of her own¬ 
ers ; 9 but the register of a vessel, while proper evi¬ 
dence of nationality, is not necessarily indispensable, 
and the flag and ownership of the vessel may be 
proved by parol or by any other competent evi¬ 
dence 10 It has been stated as a general rule that 
the flag under which a merchant ship sails is prima 
facie proof of her nationality 11 
The national character of a vessel, as determined 
by ownership, is presumed to continue until a change 
is shown to have occurred, 12 and the burden of 
proving a change is on the party who relies on 
such change. 13 In order to show loss of nationality 
of an American vessel by a sale abroad it must 
appear that she was sold to a foieigner. 14 

§ 2. Regulation in General 

A sovereign has power to regulate the vessels under 
its flag on the high seas, and accordingly congress has 
the power to regulate the conduct of domestic merchant 
ships when on the high seas, or to exert such control 
over them when in foreign waters as may be affirma¬ 
tively or tacitly permitted by the territorial sovereign. 
A vessel subject to regulation includes every description 
of watercraft or other artificial contrivance used or 
capable of being used, as a means of transportation on 
water. 


The power of a sovereign to regulate the vessels 
under its flag on the high seas 15 and the conduct 
of its citizens while on such vessels 16 has been as¬ 
serted. However, a private ship is subject to the 
laws of the country visited, m the absence of trea¬ 
ties to the contrary, 17 and the jurisdiction of a coun¬ 
try over a ship flying its flag partakes more of the 
characteristics of personal than of territorial sov¬ 
ereignty, and has little application in foreign ter¬ 
ritorial waters beyond what is affirmatively or 
tacitly permitted by the local sovereign. 18 In ac¬ 
cordance with the foregoing rules, congress has the 
power to regulate the conduct of domestic merchant 
ships when on the high seas, or to exert such con¬ 
trol over them when in foreign waters as may be 
affirmatively or tacitly permitted by the territorial 
sovereign, 19 and congress also has power to regu¬ 
late matters affecting foreign vessels when within 
the ports of the United States, by making their en¬ 
trance subject to such conditions as it may impose, 
or wholly withdrawing its consent to permit them 
to enter. 20 The operation of vessels in mtra-state 
commerce may be subject to state regulation. 21 

The subject of shipping is largely regulated by 
the Shipping Act of 1916, and amendments thereto, 
46 U S C A. § 801 et seq, which is a comprehensive 
measure bearing a relation to common carriers by 
water substantially the same as that borne by the 
Interstate Commerce Act to interstate common car¬ 
riers by land, 22 and m view of the fact that the 


8. US—U S v Jenkins, CCNT, 

26 F Cas No 15,473 
58 C J p 30 note 10. 

9. US—St Clair v U S , Cal, 14 
SCt 1002, 154 U'S 134, 38 L Ed 
936 

10. U S —U S v Seagnst, CCNT, 

27 F Cas No 16,245, 4 Blatchf 420 
16 C J. p 170 note 20 [aj 

11. U S —The Chiguita, C.'C A La, 
19 F 2d 417 

12. U.S—U S v. Gordon, CCNY, 
25 F Cas No 15,231, 5 Blatchf. 18 

IS. U S —U S v Gordon, supra 

14. U.S —U ‘S v Gordon, supra 

15. U S —Cunard S S Co v Mellon, 
N.T, 43 SCt 504, 262 US. 100, 67 
LEd. 894, 27 A.LR. 1306. 

58 C.J p 31 note 17. 

Subjection to laws and treaties 

(1) Vessels generally are subject 

to jurisdiction and laws of country 
whose flag they fly —Corpus Juris 
cited in Delany v Moraitis, C.CA 
Md, 136 F 2d 129, 133—The Navemar, 
CC.A.NY., 90 F2d 673, reversed on 
other grounds 58 S Ct 432, 303 U 
S. 68, 82 LEd 667—25 C J. p 319 note 
58. j 

(2) Vessels on high seas are sub-1 


ject to laws of their own country and 
to treaties made by sovereign or gov¬ 
ernment of their country—The Pic- 
tonian, DCNY, 3 F 2d 145, reversed 
on other grounds, CCA, 20 F 2d 353 
Allegiance to United States 
American ship on high seas retains 
her allegiance to sovereignty of 
United States —The Underwriter, C 
C A Conn, 13 F 2d 433, affirmed Maul 
v U S, 47 SCt 735, 274 U.S. 501, 
71 LEd 1171. 

16. US—Wilson v McNamee, NY, 
102 US 572, 26 LEd 234—U S v 
Bowman, DCNY, 287 F. 588, re¬ 
versed on other grounds 43 S Ct 
39, 260 US 94, 67 L.Ed. 149 

17. Tex—Ex parte OPonzi, 290 SW 
170, 106 Tex'Cr. 58. 

18. U S —Cunard S. S Co v. Mellon, 
NY., 43 SCt. 504, 262 US. 100, 67 
LEd 894, 27 ALR. 1306. 

Law regulating loading 

British law that ship shall not be 
loaded so as to submerge load-line 
mark has been held inapplicable to 
British vessel on voyage from New 
York to South American ports—The 
Vestris, DCNY, 53 F 2d 847. 

19. U S.—Cunard S S. Co. v. Mellon, 
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N.Y, 43 SCt 504, 262 US. HX>, 
67 LEd 894, 27 ALR 1306 

20. U.S —The Ester, DCSC, 190 
F. 216 

21. Wash—State v Department of 

Public Works, 297 P. 795, 161 

Wash 622 

Competing operators for through, 
traffic 

Certificate permitting steamboat 
service between stated points, con¬ 
templating calls at intermediate 
points, empowered carrier to carry 
through traffic, hence operators of 
steamboat service partly over same 
route were “competing” operators for 
through traffic within state public- 
service law, even though one made 
intermediate calls—State v. Depart¬ 
ment of Public Works, supra. 
Determination of controversy between 
operators 

On petition of certificate holder for 
permission to improve steamboat 
service and protest of competing car¬ 
rier, state department could deter¬ 
mine controversy as though protest 
were complaint.—State v. Depart¬ 
ment of Public Works, supra. 

22. V S —Inter-Island Steam Nav. 
Co. v. Territory of Hawaii by Pub- 
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Shipping Act so closely parallels the Interstate 
Commerce Act in general scope and purpose, and 
as well as in terms, it manifests an intent that the 
two acts, each m its own field, should have a like 
interpretation, application, and effect 23 A statute 
providing that a towboat operator operating as a 
common carrier may not at the same time rent 
barges indiscriminately except when specially per¬ 
mitted is not invalid 24 A statute of Hawaii provid¬ 
ing for the investigation of public utilities, including 
water carriers, and for the collection of fees to meet 
the cost of investigations is valid as to intra-state 
commerce within the territory of Hawaii. 25 

Federal regulation of motor boats relating to the 
equipment of such boats and the manner of their 
operation does not constitute an assertion of ex¬ 
clusive federal jurisdiction with respect to such 
boats so as to preclude control by the state courts 
of the use of such boats for picketing in a labor 
dispute. 26 Under some statutes, with some excep- 


§ 2 

tions, only domestic-built and documented vessels 
are entitled to participate in coastwise trade, and 
foreign vessels are excluded therefrom; 27 and ves¬ 
sels are not “owned by persons who are citizens” 
so as to permit coastwise trade notwithstanding 
ownership is m a domestic corporation, where a 
proportion of stock m excess of that specified in 
the statute is owned or controlled by aliens. 28 Ves¬ 
sels are subject to the scrutiny of the Coast Guard 
and customs officials within the jurisdiction, with¬ 
out probable cause or search warrant, for any viola¬ 
tion of the navigation or other laws. 29 

Vessels subject to regulation. Within the scope 
of regulations concerning shipping generally, the 
word “vessel” is defined by federal statute, 1 U.S. 
C.A. § 3, as including every description of water¬ 
craft or other artificial contrivance used or capable 
of being used, as a means of transportation on 
water. 30 Generally speaking, “barge” is a word of 
somewhat comprehensive signification and may 


lie Utilities Commission of Hawaii, 
Hawaii, 59 S Ct 202, 305 US 306, 
83 L Ed. 189—U. S. Navigation Co 
v. Cunard S S Co, NT., 52 S Ct 
247, 284 US 474, 76 LEd 408 

23 . U S —Inter-Island Steam Nav 
Co v Territory of Hawaii, by Pub¬ 
lic Utilities Commission of Hawaii, 
Hawaii, 59 SCt. 202, 305 US 306, 
83 LEd 189—U. S Navigation Co 
v Cunard S S Co, NY, 52 S.Ct 
247, 284 US 474, 76 LEd 408. 

24 . U S —Portland Tug & Barge Co 
v U. S., DC Or, 55 F Supp 723 

25 . U S —Inter-Island Steam Nav 
Co v Territory of Hawaii, C.C A 
Hawaii, 96 F 2d 412, affirmed Inter- 
Island Steam Nav. Co v Territory 
of Hawaii, by (Public Utilities Com¬ 
mission of Hawaii, 59SCt 202, 305 
U.S 306, 83 LEd 189. 

Fees held not so unreasonable as to 
be invalid 

U S —Inter-Island Steam Nav Co v. 
Territory of Hawaii, CCA Hawaii, 
96 F 2d 412, affirmed Inter-Island 
Steam Nav. Co. v Territory of Ha¬ 
waii, by Public Utilities Commis¬ 
sion of Hawaii, 59 S.Ct 202, 305 U 
S. 306, 83 LEd. 189. 

26 . Cal.—Oil Workers Intern. Union, 
CIO v. Superior Court, Contra Cos¬ 
ta County, 230 P 2d 71, 103 Cal App 
2d 512 

27 . U S —Central Vermont Transp 
Co. v. Durnmg, C.C ANY, 71 F 
2d 273, affirmed 55 SCt 306, 294 
U.S. 33, 79 L Ed. 741 

Penalties and forfeitures for engag¬ 
ing in coastwise trade m viola¬ 
tion of law see infra 8 11. 

Validity 

Statute prohibiting foreign owned 

or controlled vessels from engaging 

in domestic coastwise traffic has been 


held not violative of federal Consti¬ 
tution as to Canadian controlled 
steamship line operating on through 
route recognized by Interstate Com¬ 
merce Commission, though statute 
compelled discontinuance of part of 
line’s business —Central Vermont 
Transp Co v Durnmg, NY, 55 SCt 
306, 294 US 33, 79 LEd 741 
Route established by Interstate Com¬ 
merce Commission 

Statute authorizing Interstate Com- | 
merce Commission to establish 
through routes for rail and water 
lines did not render statutory pro¬ 
hibition against foreign vessels en¬ 
gaging m coastwise trade inapplica¬ 
ble to vessels operated as part of 
through route recognized by commis¬ 
sion —Central Vermont Transp Co v 
Durnmg, NY, 55 SCt. 306, 294 US 
33, 79 LEd 741. 

“Between points in the United 
States” 

Under provisions in substance pro¬ 
hibiting the transportation of mer¬ 
chandise, by water, “between points 
in the United States” in vessels other 
than vessels built in and document¬ 
ed under laws of the United States 
and owned by United States citizens, 
the quoted words refer to definite, 
fixed, and permanent physical places, 
points, or locations, and were not in¬ 
tended to include such constantly 
changing and figurative points or 
places as United States ships on the 
high seas and in the territorial wa¬ 
ters of other nations—U S v 12536 
Gross Tons of Whale Oil Ex The 
Charles Racine, D C Va, 29 F Supp 
262. 

Transportation of passengers 

The statute prohibiting foreign 
vessels from transporting passengers 
between ports in the United States, 
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either directly or by way of a for¬ 
eign port, under a penalty of a fixed 
sum of money for each passenger 
transported, is designed to exclude 
ships of foreign registry from carry¬ 
ing on coastwise or other domestic 
traffic by direct or indirect carriage 
of passengers from one United States 
port to another—The Granada, D.C. 
Pa, 35 F Supp. 892. 

28. U S.—Central Vermont Transp. 
Co v. Durnmg, NY., 55 S.Ct. 306, 
294 US 33, 79 LEd. 741. 

Indirect ownership 

Vessels of steamship line were 
held not “owned by persons who are 
citizens” where stock of steamship 
line, except directors* qualifying 
shares, was owned by domestic rail¬ 
road company, whose stock m turn, 
except qualifying shares, was owned 
by Canadian corporation —Central 
Vermont Transp. Co. v Durnmg, N. 
Y, 55 SCt 306, 294 US. 33, 79 LEd 
741. 

29. U.S—U. S. v. Hayes, D.C.N.Y., 
52 F2d 977. 

30. N J —Johnson v. C F. Harms 
Co, 55 A.2d 165, 167, 25 N.J.Misc 
457. 

Steam tngboat 

A foreign-built steam tugboat, used 
in towing and docking ships, has 
been held a vessel within the mean¬ 
ing of the statute—U. S v .Puerto 
Rico Coal Co, 17 C.CP.A.(Customs) 
288 

Seaplane 

Seaplane flying through air is not 
“vessel” within statute defining “ves¬ 
sel” as including every artificial con¬ 
trivance used or capable of being 
used for transportation on water — 
Noakes v Imperial Airways, D C.N. 
Y., 29 F Supp 412. 
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cover craft of any kind; 31 and it is a “vessel” 32 
withm the intendment of the federal statute defin¬ 
ing that term 33 The word ‘'motorboat” as used 
in a federal regulation concerning shipping includes 
every vessel propelled by machinery and not more 
than sixty five feet in length except tugs and tow¬ 
boats propelled by steam. 34 The operator of a 
motor boat towing a pilotless balloon is bound by 
the laws and regulations governing the navigation 
of watercraft. 35 

§ 3. Registry, Enrollment, and License 

a In general 

b. Port of registry or enrollment 

c. Nature, necessity, purpose, requisites, 

and effect 

d. Reciprocal exchanges 

a. In General 

The federal statutes providing a system of registry 
and enrollment of vessels have distinguished between 
vessels engaged In foreign trade and those engaged in 
the coasting trade and fisheries and employ the words 
“register” or “registry” with reference to vessels in 
the first class and "enroll” or “enrollment” with refer¬ 
ence to vessels m the other class. 

The federal statutes providing a system of reg¬ 
istry and enrollment of vessels have distinguished 
between vessels engaged m foreign trade and those 
engaged in the coasting trade and fisheries and em¬ 
ploy the words “register” or “registry” with refer¬ 
ence to vessels in the first class and “enroll” or “en¬ 
rollment” with reference to vessels in the other 
class 36 It has been broadly held that every vessel 
of the United States must have a register or an en¬ 


rollment, the former for foreign trade and the 
latter for domestic commerce, and without them or 
without the right one with respect to the trade she 
is engaged m, or the place where she is found, the 
vessel is entitled to no protection under the laws of 
the United States, and is liable to seizure for such 
violation of law 37 

“Vessel of the United States” The phrase “ves¬ 
sel of the United States” is made, by the legislation 
of congress, a legal technical term, 38 and the re¬ 
quirements as to registration, enrollment, or license, 
a compliance with which entitles a vessel to that 
designation, have expressly been laid down. 33 By a 
compliance with such requisites a vessel becomes 
a “vessel of the United States,” 40 with the resultant 
privileges and right to protection to which a “ves¬ 
sel of the United States” is entitled, 41 otherwise 
not. 43 “A vessel of the United States,” as defined' 
in the statute, means more than a vessel whose na¬ 
tionality is American. 43 

Liability of officers in respect of registry or en¬ 
rollment. A collector who wrongfully refuses to* 
re-register a vessel after a sale is not personally 
liable m damages when his refusal is based on an 
honest mistake in the construction of the law. 44 
After an exchange of a register for an enrollment, 
in no event has the collector the right to keep both 
the register and enrollment, and if he does so he is 
liable for the resulting damage. 45 

b. Port of Registry or Enrollment 

Under the -federal statutes vessels are required to- 
be registered or enrolled in the collection district which* 
comprehends the port to which they belong. 


31. Particular craft 

Word “barge" may cover pleasure 
boats or boats of state, used by offi¬ 
cers or magistrates, and a flat-bot¬ 
tomed vessel of burden for loading 
and unloading of ships.—The Sakito 
Maru, D.C Cal, 41 F.Supp 769, affirm¬ 
ed m part and reversed m part on 
other grounds, C C.A, Carr v. Her- 
mosa Amusement Corp, 137 F 2d 983, 
certiorari denied Hermosa Amuse¬ 
ment Corp. v 'Carr, 64 S Ct 620, 321 
US. 764, 88 LBd 1060 

32. Or.—Marstaller v. Albina Dock 
Co., 229 P 2d 269, 191 Or 145 

33. N X—Johnson v. C. F Harms 
Co., 55 A.2d 165, 25 NJMisc. 457. 

34. Wash.—National Grocery Co. v 
Olsen, 108 P.2d 320, 324, 6 Wash 2d 
491. 

Vessel propelled by diesel engine 

Vessel only sixty-two and two 
tenths feet in length and propelled 
by a diesel engine was "motorboat” 
within statute -^National Grocery 
Co. v. Olsen, supra. 


,35. NY —People, on Complaint of 
McWilliams, v. Harrow, 76 N.Y.S 
2d 891, 191 Misc. 216. 

36. U-S.—Anderson v. Pacific Coast 
SS. Co., 32 SCt. 626, 225 U.S. 187, 
56 LEd. 1047. 

58 C J p 31 note 23. 

37. U S —Badger v. Gutierez, La., 4 
SCt. 563, 111 US 734, 28 LEd 
581. 

Mass —Braga v. Braga, 51 N E 2d 
429, 314 Mass. 666. 

Foreign, trade and whale fishery 
It clearly appears that the foreign 
trade and the whale fishery, from a 
legal standpoint and otherwise, are 
essentially different employments, 
and that the intention of congress 
down through the years has been 
that the employment of vessels 
should be indicated by the documents 
possessed by them—U. S v Western 
Operating Corp., 35 CC PA. (Cus¬ 
toms) 71. 

38. Cal.—Davidson v. Gorham, 6 
Cal 343. 
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Statute held not repealed by Ship* 
Mortgage Act 

U S.—The Lincoln Land, D.C Mass 
295 F. 358 

58 C J. p 31 note 24 [a]. 

36. Cal —Davidson v. Gorham, 6 Ca*. 
343. 

N.Y.—Best v Staple, 61 N.Y. 71. 

40. Mich—Fleming v. Philadelphia!. 
Fire Assoc., 110 N.W. 933, 147 Mich- 
404. 

58 C J. p 31 note 27. 

41. RI—Sprague v. Thurber, 22 A. 
1057, 17 B I 454. 

58 C X p 32 note 29. 

42. Mass—Braga v. Braga, 51 NEL 
2d 429, 314 Mass. 666. 

58 C J. p 32 note 29. 

43. US—The Alta, Wash., 136 F. 
513, 69 CCA. 289. 

44. U.S.—Smith v. Hammond, C C. 
Cal, 22 F.Cas.No.13,053. 

45. U S.—Badger v. Gutierez, La, 
4 SCt 563, 111 U.S. 734, 28 LEd 
581. 
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Under the federal statutes vessels are required 
to be registered or enrolled in the collection district 
which comprehends the port to which they belong, 
which port is deemed to be that at or nearest to 
which the owner, if there be but one, or, if more 
than one, the husband or acting and managing own¬ 
er of such vessel, usually resides. 46 The term 
“home port” has been defined as any place or port 
where the owner happens to be with his vessel, 47 
the port at or nearest to which the owner of a ves¬ 
sel, if there is but one, or, if more than one, the 
managing owner usually resides; 48 the port where 
the vessel is enrolled 49 

Vessel owned by corporation While there is au¬ 
thority for the view that a corporation may enroll 
a vessel m a state other than that of its incorpora¬ 
tion, where it does business with the vessel in such 
other state and has an office thereto the federal 
courts have held that, for purposes of registration, 
the corporation is deemed to reside in the state m 
which it is incorporated. 51 

Registration in district other than that to zvhich 
vessel belongs . Provision has been made for reg¬ 
istration by the collector of the port where at the 
time the registry is effected the vessel may be. 52 If, 
however, a vessel is registered at a port other than 
that to which she belongs, and she afterward arrives 
at her home port, she is to be there registered anew, 
and her former certificate given up. 53 In this 
connection registers have been classified as either 
permanent 54 or temporary; 55 but a vessel cannot 
have more than one register at the same time, the 
“temporary,” being superseded by the “permanent,” 
register. 56 

Evidence. While the port of registry or enroll¬ 
ment is pnma facie the home port of a vessel, 57 
according to some cases the presumption so arising 
must be overcome by clear proof before any other 


port is taken as the home port 58 This presump¬ 
tion is not, however, conclusive in all cases. 59 

c. Nature, Necessity, Purpose, Requisites, and 
Effect 

(1) Registry 

(2) Enrollment, license, and number 

(1) Registry 

(a) In general 

(b) What vessels to be registered, and 

persons entitled to register 

(c) Procedure 

(d) Effect of sale or other transfer of 

vessel 

(e) Deposit of register with consul 
(a) In General 

Registry of a vessel Is m the nature of a continuing 
license entitling the vessel to the protection of the laws 
of the United States to which a duly registered vessel 
is entitled while she Is engaged In a trade for which 
registry is required; but registration is not compulsory,, 
it being a privilege and advantage of which the owners 
may or may not avail themselves as they choose. 

Registry under the federal statutes is in the na¬ 
ture of a continuing license, 60 and secures to the 
owners of the registered vessel the privilege in¬ 
volved as long as the registry continues in force, 
and no longer. 61 It has been stated in general terms 
that the registry continues in force only as long as 
the legal status of the vessel remains unchanged, 62 
and that the protection afforded by the registry is 
lost where the vessel engages in a trade which con¬ 
travenes the laws of the United States. 63 The reg¬ 
istration of vessels is not compulsory, it being a 
privilege and advantage of which the owners may 
or may not avail themselves as they choose; 64 but 
a vessel which is not registered is not entitled to the 
protection of the laws of the United States, to which 
a duly registered vessel is entitled while she is en¬ 
gaged in a trade for which registry is required. 65 


48 . HI—Sprague v. Thurber, 22 A. 
1057, 17 R I 454. 

58 C.J p 32 note 32 

“Port of documentation” as used in 
Ship Mortgage Act see infra § 24 

47 . U.S —The St. Jago de Cuba, Md, 
9 Wheat. 409, 6 L Ed. 122. 

29 C J. p 769 note 36. 

48 . U.S—White’s Bank v. Smith, 
N'T, 7 Wall. 646, 19 LEd 211. 

29 C.J p 769 note 37. 

49. U S —The Favorite, D C Or., 8 
F.Cas.No 4,699, 3 Sawy , 405, 411 

50- Pa —Moore v. Lincoln Park, 
etc, Consol. Co., 46 A. 857, 196 
Pa. 519. 

51. U.S—The Underwriter, D.C.N.Y., 


3 F 2d 483—The Susana, CC.AVa., 
2 F 2d 410. 

52. Me.—Chadwick v Baker, 54 Me 
9. 

53. Me—Chadwick v. Baker, supra 

54. U S —Blanchard v. The Martha 
Washington, C.C Me, 3 F.Cas.No 
1,513, 1 Cliff. 463. 

58 C J. p 32 note 38. 

55. U S —Blanchard v. The Martha 
Washington, supra. 

58 C J. p 32 note 39. 

56. Me.—Chadwick v Baker, 54 Me. 
9. 

58 C.J. p 32 note 40. 

57. U S.—The Jennie B. Gilkey, C.C. 
Mass, 19 F. 127. 


58. U.S.—The Jennie B. Gilkey, su¬ 
pra 

59. U.S—The Lotus No 2, D.C.Ala.„ 
26 F 637—The Thomas Fletcher, 
C C Ga., 24 F 375. 

60. Me—Chadwick v. Baker, 54 Me- 
9 

61. Me—Chadwick v. Baker, supra. 

62. Me.—Chadwick v. Baker, supra. 

63. U.S.—Ford v. Kline, D.C.Fla, 42* 
F.2d 558 

64. U.S.—Gaston v Warner, CCA. 
NT., 272 F. 56, affirmed 43 S Ct. 
18, 260 U.S 201, 67 LEd 210 

Cal—Davidson v. Gorham, 6 Cal. 343. 

65. US—Badger v Gutierez, La., 4 
SCt 563, 111 U.S. 734, 28 L.Ed. 
581. 
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The registration of a vessel is presumed to meet the 
requirements of law under which it was granted 66 

Approval of shipping board to surrender of reg¬ 
istry . The statutory provision that any vessel reg¬ 
istered under the laws of the United States shall be 
deemed to continue to be documented under the 
laws of the United States within the meaning of 
the statute requiring the approval of the shipping 
board of the sale, when the United States is at war 
or during any national emergency, of any vessel 
documented under the laws of the United States, 
until such registry is surrendered with the approval 
of the board, applies only to vessels engaged in com¬ 
merce or for pleasure, 67 and does not apply to a 
vessel owned by the United States for the naval 
service. 68 

Purpose. Among the purposes of the registry 
laws of the United States and of registration there¬ 
under are: To encourage American enterprise, 69 
to give certain advantages to the vessels which are 
entitled to registry; 70 to declare the nationality of 
a vessel engaged in trade with foreign nations; 71 
to enable such vessel to assert her nationality 
wherever found; 72 to protect the public revenue 
against fraud; 78 and to facilitate the collection of 
certain public dues. 74 

(b) What Vessels To Be Registered, and 
Persons Entitled to Register 

Generally, such vessels only as are within the specific 
provisions of the federal statute as to registration are 
entitled to be registered, and under such statutes only 
citizens of the United States may register their vessels. 

Generally, such vessels only as are within the 
specific provisions of the federal statute as to reg¬ 


istration are entitled to be registered. 75 The policy 
of the law is to assure that at all times vessels shall 
be registered in the names of their owners. 76 Only 
citizens of the United States are entitled to have 
their vessels registered. 77 A domestic corporation 
has been recognized as a citizen of the United 
States and, as such, entitled to register a vessel 
owned by it, 78 notwithstanding some of the cor¬ 
porate stock belongs, directly or indirectly, to 
aliens. 79 The statutory provisions for the issuance 
of a register of a vessel owned by a corporation in 
the name of the president or secretary are permis¬ 
sive and not mandatory. 80 

Wrecked vessel A vessel wrecked at sea and 
then brought mto the United States is not entitled 
to an American registry under the statute providing 
for such registry in the case of vessels wrecked in 
the United States under certain circumstances 
where the cost of the repairs equal a certain amount 
relative to the value of the vessel. 81 

Vessels m military and naval service . By virtue 
of statute it has been laid down that all vessels in 
the military or naval service of the United States 
are exempt from registry. 82 

(c) Procedure 

In order to entitle a vessel to registry her owner 
must, pursuant to federal statute, make application 
under oath, setting forth certain matters involving a de¬ 
scription of the vessel and the right to have her reg¬ 
istered. 

In order to entitle a vessel to registry her owner 
must, pursuant to federal statute, make application 
under oath, 83 setting forth certain matters involving 
a description of the vessel and the right to have her 


Mass—Braga v Braga, 51 NB.2d 
429, 314 Mass 666 

66. U S —Grerradm v. United Fruit 
’Co, D.CNY., 51 F2a 417, affirmed, 
CCA., 60 F2d 927, certiorari de¬ 
nied United Fruit Co. v Gerradm, 
53 SCt 92, 287 US 642, 77 L.Ed 
556. 

67. US.—The Helon, D.C.Wash, 24 
F 2d 710. 

68. U S.—The Helon, supra. 

69. U.S—U. S v The Forrester, D 
C.Mich., 25 FCas.No 15,132, Newb 
Adm. 81. 

70. U.S —Smith v. Hammond, C.C 
Cal., 22 FCas.No 13,053. 

71. U.S —St. Clair v. U. S, Cal, 14 
SCt. 1002, 154 US 134, 38 L Ed. 
936 

58 CJ p 33 note 61. 

72. US —St. Clair v. U. S , supra— 
The Mohawk, Mich., 3 Wall. 566, 
18 b Ed 67 

73. U.S —U. S. v. The Forrester, I>. 


C. Mich, 25 F.Cas No 15,132, Newb. 
Adm. 81. 

74. U S —U. S. v. The Forrester, su¬ 
pra 

75. U S.—Steaua Romana Societate 
Anomma Pentru Industna Petro- 
leului of Bucharest v. Woodman, 

D. C.Pa, 2 F Supp 303, reversed on 
other grounds, C.C A, Woodman v 
Steaua Romana Societate Anomma 
Pentru Industria Petroleului of Bu¬ 
charest, 61 F.2d 1047. 

58 C J. p 33 note 66 [a]. 

76. U S —The Susan a, C.C A Va., 2 
F 2d 410. 

58 C J. p 33 note 67. 

77. Me—Chadwick v Baker, 54 Me 
9 

58 C.J. p 33 note 68 

78- U.S—Steaua Romana Societate 
Anomma Pentru Industria Petro- 
leului of Bucharest v. Woodman, D 
C.Pa., 2 F.Supp 303, reversed on 
other grounds, C.C A, Woodman v. 
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Steaua Romana Societate Anomma 
Pentru Industria Petroleului of Bu¬ 
charest, 61 F2d 1047. 

79. U.S —Steaua Romana Societate 
Anomma Pentru Industria Petro- 
leului of Bucharest v. Woodman, 
DC Pa., 2 F.Supp 303, reversed on 
other grounds, CCA, Woodman v 
Steaua Romana Societate Anomma 
Pentru Industria Petroleului of Bu¬ 
charest, 61 F.2d 1047. 

58 C.J. p 33 note 70. 

80. Pa —Moore v Lincoln Park, etc , 
Cons. Co., 46 A 857, 196 Pa. 519 

81. U S.—U. S. v. The Victoria 
Perez, D C N.Y, 28 FCas No 16,620, 
8 Ben. 109 

58 C J. p 34 note 76. 

82. U.S—The Helon, D.C.Wash, 24 
F 2d 710, 

83. U.fe—U. S. v. Gilbert, C.C.A 
Fla, 126 F 2d 206. 

58 C.J. p 34 notes 79, 80. 
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registered; 84 and a vessel may not be registered 
until proof of the citizenship of all her owners is 
placed on record. 85 It is not necessary, however, 
that there should be a disclosure of an equitable 
title unless such title is m the subject of a foreign 
state. 86 The registry statute was construed in an 
early case as requiring, m all cases, a specific decla¬ 
ration that no subject of a foreign state was inter¬ 
ested directly or indirectly, by way of trust or con¬ 
fidence or otherwise, in the vessel or her profits, 87 
but the interest referred to is interest by way of 
ownership, 88 and does not include the interest of 
a stockholder of a corporation which owns the ves¬ 
sel m question, 89 and it has been held that the 
statute does not, in the case of registration by a 
corporation, require an oath that there is no foreign 
interest in the vessel. 90 Where a registry is ob¬ 
tained by a false oath as to the citizenship of the 
owner, as against the United States, the vessel can¬ 
not be deemed a vessel of the United States, 91 and 
she is not entitled to the benefits or privileges ap¬ 
pertaining to such vessels. 92 

(d) Effect of Sale or Other Transfer of Ves¬ 
sel 

Sale to an alien of a “vessel of the United States" 
renders her registry inoperative, and terminates the 
privilege of registry under the laws of the country of her 
former nationality. The sale of a registered vessel to a 
citizen of the United States likewise renders the registry 
inoperative and void, but in such case the vessel may 
be registered anew on proof that the new owner is a 
citizen of the United States. 

In the case of a "vessel of the United States,” a 
sale to an alien divests her nationality, as discussed 
supra § 1, renders her registry inoperative, 92 and 
terminates the privilege of registry under the laws 
of the country of her former nationality 94 and also 

84. RI.—Sprague v. Thurber, 22 A 
1057, 17 RI 454. 

85. Me.—Chadwick v. Baker, 54 Me 
9 

Details to he included 

The oath for registry of a vessel, 
as prescribed by statute, includes a 
detail of the name, place of abode, 
and citizenship of coowners, and the 
proportion owned by each—U S. v 
Gilbert, C.C.AFla., 126 F.2d 206. 

88. TJ.S.—Scudder v. Calais Steam¬ 
boat Co., C.C Me, 21 F.Cas No.12,- 
566 

58 C J. p 34 note 83. 

87. U S —Scudder v. Calais Steam¬ 
boat Co, supra. 

88. 29 Opinion Attorney General p 
188. 

89. 29 Opinion Attorney General p 
188. 

90 . U.S,—Steaua Romana Societate 


her privileges as a "vessel of the United States.” 95 
However, the right of an American citizen to reg¬ 
ister a vessel bought by him from an alien who had 
himself bought such vessel from an American 
citizen at a time when such vessel was registered 
under the registration laws of the United States 
has been upheld 96 A sale of a vessel registered 
under the laws of the United States to a citizen 
of the United States renders the registry inoperative 
and void, 97 but such sale does not denationalize her, 
as discussed supra § 1; and under the statute she 
may be registered anew 98 on proof that the new 
owner is a citizen of the United States. 99 

The statutory provision that, if there is a failure 
to register anew a vessel sold or transferred to a 
citizen of the United States, she ceases to be a ves¬ 
sel of the United States has been given effect under 
various circumstances 1 The necessity for compli¬ 
ance with the statutory requirement that, in order 
to permit registry an'**- after sale or other transfer 
to a citizen of the United States, the sale or transfer 
shall be made by an instrument m writing in the 
nature of a bill of sale, which shall recite at length 
the certificate of registry, has been asserted or rec¬ 
ognized. 2 A failure to comply with such require¬ 
ment prevents the enjoyment of privileges to which 
a "vessel of the United States” is entitled, 3 and, in 
so far as such privileges are concerned, has the 
effect of having the vessel regarded as an alien or 
a foreign vessel, 4 but does not render the sale illegal 
and void, as discussed infra § 20. The transfer of 
a vessel owned by a corporation of a neutral power 
to the American flag after beginning of war has 
been held not a violation of international law or 
American neutrality, although made to conceal 
ownership of the transferor -corporation’s stock by 
a citizen of one of the belligerent powers. 5 

97. U S —The Enos, D.C Wash, 24 
F.Supp 387. 

58 CJ p 34 note 95. 

98. Me—Chadwick r Baker, 54 Me 
9. 

99. Me.—Chadwick v. Baker, supra, 

1. US—The Susana, C.CAVa., 2 
F.2d 410. 

58 C J. p 34 note 1. 

2. R.I—Sprague v. Thurber, 22 A. 
1057, 17 R I 454. 

58 C.J p 35 note 3 

3. R.I.—Sprague v Thurber, supra. 
58 C.J p 35 note 4. 

4. U S.—Weston v. Penniman, C.C 
Mass, 29 FCas No 17,455, 1 Mason 
306. 

R I —Sprague v. Thurber, 22 A 1057, 
17 R I 454 

U S —Steaua Romana Societate 
Anonima Pentru Industria Petro- 
leului of Bucharest v. Woodman, 


Anonima Pentru Industna Petro- 
leului of Bucharest v Woodman, D 
C Pa., 2 F Supp 303, reversed on 
other grounds, CCA, Woodman v 
Steaua Romana Societate Anonima 
Pentru Industna Petroleului of Bu¬ 
charest, 61 F 2d 1047 

91. 14 Opinion Attorney General p 
340 

92. 14 Opinion Attorney General p 
340. 

93. Me.—Chadwick v. Baker, 54 Me 
9. 

94. Cal.—Davidson v. Gorham, 6 Cal 
343. 

Me—Chadwick v. Baker, 54 Me. 9 

95. Cal —Davidson v. Gorham, 6 Cal 
343. 

58 C J p 34 note 93. 

96. U S —Smith v. Hammond, C.C 
Cal, 22 F.Cas No 13,053. 

58 C.J P 34 note 94. 
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(e) Deposit of Register with Consul 

The statutory requirement that masters on arriving 
at a foreign port shall deposit their registers with the 
consul or vice consul, if any, at that port, refers ordi¬ 
narily, at least, to an arrival for purposes of business, 
that is, one requiring an entry and clearance and stay 
at the port sufficiently long to require some of the acts 
connected with business. 

The statutory requirement that masters on arriv¬ 
ing at a foreign port shall deposit their registers 
with the consul or vice consul, if any, at that port, 
for a noncomphance with which a penalty has been 
provided, has been construed as referring ordinarily, 
at least, to an arrival for purposes of business, that 
is, one requiring an entry and clearance and stay at 
the port sufficiently long to require some of the acts 
connected with business, 6 and not to include touch¬ 
ing at a port to obtain information, 7 or to ascer¬ 
tain the state of the market, 8 or because of the 
stress of weather 9 However, there is authority 
for the view that if a vessel makes an entry, or is 
required by law or usage to make an entry, on com¬ 
ing to port, there is an “arrival” within the mean¬ 
ing of the statute 10 There must/ of course, be a 
consular officer at the port of arrival in order to 
render the statute applicable. 11 The statutory re¬ 
quirement includes every foreign port where the 
designated officer is present. 12 

(2) Enrollment, License, and Number 

(a) In general 

(b) Meaning and effect of license 

(c) What vessels may be enrolled, and 

persons entitled to enroll 

(d) Procedure 

(e) Effect of sale 

(a) In General 

Enrollment is the recording and certification of a ves¬ 
sel employed m coastwise or inland navigation, and in 
order to be entitled thereto the vessel must possess the 
same qualifications, and the same requirements in all 


respects must be complied with, as are required before 
registering a vessel A vessel which is not enrolled is 
not entitled to the protection, of the laws of the United 
States, to which a duly enrolled vessel is entitled while 
engaged in a trade for which enrollment is required. 

The term “enrollment of vessels” signifies, in the 
laws of the United States on the subject of mer¬ 
chant shipping, the recording and certification of 
vessels employed in coastwise or inland naviga¬ 
tion, 13 as distinguished from the “registration” of 
vessels employed in foreign commerce. 14 Under the 
provision of the statute, in order to entitle a vessel 
to enrollment she must possess the same qualifica¬ 
tions, and the same requirements in all respects mu^t 
be complied with, as are required before registering 
a vessel. 15 While m general the purpose of an en¬ 
rollment is to evidence the national character of a 
vessel engaged in the coasting trade or home traf¬ 
fic and to enable such vessel to procure a coasting 
license, 16 a statute permits a vessel navigating the 
waters on the northern, northeastern, or northwest¬ 
ern frontiers to engage both in domestic and foreign 
commerce under an enrollment and license. 17 A 
vessel not registered, enrolled, or licensed, but 
which has only a number allotted pursuant to stat¬ 
ute, is not authorized to be employed in trade, for¬ 
eign or coasting. 18 Enrollment does not affect title 
but confers the character and privileges of an 
American vessel. 19 On an incidental question not af¬ 
fecting the title of the parties, an enrollment is 
competent evidence, 20 and is conclusive as to the 
character of the vessel, whether foreign or domestic, 
unless contradicted by clear evidence of the notori¬ 
ous residence of the owner at a place or port other 
than that named in the enrollment. 21 

Necessity . A vessel which is not enrolled is not 
entitled to the protection of the laws of the United 
States, to which a duly enrolled vessel is entitled 
while engaged in a trade for which enrollment is 
required. 22 The acts of congress providing for 


DC Pa, 2 FSupp 303, reversed on 
other grounds, C C.A, Woodman v. 
Steaua Romana Societate Anomma 
Pentru Industna Petroleului of 
Bucharest, 61 F 2d 1047 

«. U.S —Harrison v. Vose, Me, 9 

How. 372, IS LBd. 179—Toler v 
White, DC Me, 24 FCasNo. 14,- 

079, 1 Ware 280. 

7. TT.S —Harrison v Vose, Me., 9 

How. 372, 13 L.Ed. 179. 

58 C J. p 35 note 10. 

8 . TJ.S.—Harrison v. Vose, supra— 
Toler v. White, D.CMe, 24 F.Cas. 
No.14.079, 1 Ware 280 

8. TT.S.—Harrison v. Vose, Me. 9 

How. 372, 13 L.Ed. 179. 


10. 11 Opinion Attorney General pp 
72, 237. 

11- U S —Gould v Staples, C.C.Me,, 

9 F. 159 

58 C J. p 35 note 14. 

12. US —Gould v. Staples, supra. 

58 C J. p 35 note 15. 

13. U.S —The Mohawk, Mich., 3 
Wall. 566, 18 L Ed. 67. 

14. U.S—The Mohawk, supra. 

15. U.S —The Mohawk, supra. 

58 C.J. p 35 note 17, 

18. U S.—The Mohawk, supra. 
Ownership and national character 
The enrollment of a vessel ascer¬ 
tains her ownership and gives her 
national character.—Shannon v., 

576 


Streckfus Steamers, 131 SW2d 833, 

279 Ky. 649. 

17. U S —U. S. v The Forrester, D 

C Mich, 25 FCasNo.15,132, 1 

Newb.Adm. 81, 93. 

58 C J. p 35 note 19. 

18. U.S.—Stephens v. U. S., CCA 
Ala, 30 F.2d 286. 

19. U S —Hozey v. Buchanan, La , 16 
Pet 215, 10 LBd 941. 

Mass—Scola v. Scola, 59 NE2d 769, 
318 Mass. 1. 

20. U S —Dudley v. The Superior, D. 
C Ohio, 7 FCas No.4,115, Newb 
Adm. 176. 

21. U.S —Dudley v. The Superior, 
supra 

22. U.S—Badger v. Gutierez, L&. f 4 
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the enrollment and license of vessels do not apply 
to vessels employed on the interior waters of the 
country unless such waters are public navigable 
waters of the United States. 23 

What constitutes coasting trade. A vessel en¬ 
gaged in navigation between two states over inter¬ 
ior waters has been regarded as engaged in the 
coasting trade, 24 but a different rule has been rec¬ 
ognized m respect of ferrying across a river at a 
point wholly within the limits of a state. 25 It 
seems that, although a vessel navigates only from 
port to port in the same state, if her employment 
constitutes a link in a chain of commerce among 
the states she will be regarded as being in the coast¬ 
ing trade. 26 The coasting trade includes trade be¬ 
tween Puerto Rico and the United States. 27 

(b) Meaning and Effect of License 

Generally, the purpose of a license is not to confer 
the status of a vessel of the United States, but to give 
permission to such vessel to carry on the contemplated 
trade. 

In respect of a vessel of twenty tons and upward 
which is enrolled, the purpose of a license is not 
to confer the status of a vessel of the United 
States, 28 but is to give permission to such vessel to 
carry on the contemplated trade, 29 that is, the coast¬ 
ing trade. 30 A license to prosecute the coasting 
trade is a warrant to traverse the waters washing 
or bounding the coasts of the United States, 31 and 
gives no privilege to use, free of tolls, or of any 
condition whatsoever, the canals constructed by a 
state, 32 or the watercourses partaking of the char¬ 
acter of canals exclusively within the interior of 
a state, and made practicable for navigation by the 
funds of the state or by privileges she may have 
conferred for the accomplishment of the same 
end; 33 but it does permit navigation, between states, 


of a public navigable water. 34 Certain officers are 
authorized by statute to board and inspect a vessel 
in order to inspect her license, and such power ex¬ 
tends to a search of the vessel to ascertain whether 
she was engaged m activity outside the scope of the 
license 35 

(c) What Vessels May Be Enrolled, and 
Persons Entitled to Enroll 

No vessel is a vessel of the United States for pur¬ 
poses of enrollment unless she belongs to a citizen of the 
United States. A domestic corporation is entitled to 
enroll a vessel owned by it, notwithstanding some of 
the corporate stock belongs to aliens. 

It is generally the policy of the law that no vessel 
is a vessel of the United States for purposes of en¬ 
rollment unless she belongs to a citizen of the United 
States, 36 A statute authorizing foreign-built vessels 
admitted to American registry and owned on a cer¬ 
tain date by United States citizens to engage in the 
coastwise trade, as long as they continue in such 
ownership, is required to be interpreted m the light 
of national policy limiting coastwise trade to Amer¬ 
ican-built and owned vessels, 37 and, accordingly, 
foreign-built vessels which on the specified date 
were of American registry and owned by United 
States citizens, but which for a period subsequent 
thereto had not been owned by United States citi¬ 
zens, although they were so owned at the time of 
attempted enrollment, are not entitled, under the 
statute, to certificates of enrollment for the coast¬ 
wise trade. 38 

A domestic corporation has been recognized as 
entitled to enroll a vessel owned by it, 39 notwith¬ 
standing some of the corporate stock belongs to 
aliens; 40 but under a specific provision of law a 
majority of the stock of the corporation must be 
owned by citizens of the United States in order to 


set 563, 111 US 734, 28 L Ed 
581. 

Mass—Braga v. Braga, 51 NE.2d 
429, 314 Mass 666 
Dredge ‘boat which was vessel of 
-character that might be enrolled by 
laws of United States did not become 
vessel of the United States until it 
was in fact enrolled, even though 
built and owned by citizens of United 
States,—In re Penglase Sand & 
Gravel Co, C.C.AI11., 76 F2d 593. 

S3. U S.—The Montello, Wis., 11 
Wall. 411, 20 L.Ed 191. 

58 CJ. p 35 note 22. 

24. U.S.—Gibbons v. Ogden, N.Y., 
9 Wheat 1, 6 L. Ed. 23. 

58 C.J. p 36 note 30. 

25. U.S.—U. S. v. The James Mor¬ 
rison, D.C.Mo., ( 26 F.Cas.No.l5 r 465, 
Newb.Adm 241. 

80 C.J.S —37 


26. U S —U. S. v. The James Morri¬ 
son, supra. 

27 . US—Huus v. New York, etc, 
SS Co, NY, 21 S.Ct 827, 182 US 
392, 45 L Ed 1146—Bigley v. New 
York, etc, SS. Co, D C N Y., 105 
F. 74 

28 . U S —Gibbons v Ogden, N.Y., 9 
Wheat 1, 6 L Ed 23. 

29. U S —Gibbons v Ogden, supra 

Ky—Shannon v. Streckfus Steam¬ 
ers, 131 S W 2d 833, 279 Ky 649 

30. Ky —Shannon v. Streckfus 

Steamers, supra. 

31. U S —Veazie v. Moor, Me, 14 
How. 568, 14 Lf Ed 545. 

32. U S.—Veazie v. Moor, supra 

33. U.S.—Yeazie v. Moor, supra. 

34. U S —Gibbons v Ogden, N.Y., 
9 Wheat 1, 6 L Ed 23. 

58 C.J. p 36 note 29. 
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35. US—U. S v Wischerth, CC.A. 
N.Y., 68 F.2d 161. 

36. Mass—Braga v. Braga, 51 N.E. 
2d 429, 314 Mass 666 

Equitable interest 

An alien's ownership of an equita¬ 
ble interest in a fishing vessel is re¬ 
pugnant to federal statutes, under 
which individually owned coasting 
vessels, enrolled and licensed, can 
retain status of vessels of United 
States only as long as their owners 
are American citizens—Scola v Sco- 
la, 59 NE.2d 769, 318 Mass. 1. 

37. U S —The Tanamo, C C.A.N.Y., 
83 F.2d 161. 

38. U.S—The Tanamo, supra. 

39. U.S.—The Fort Orange, DCN. 
Y., 5 FSupp. 833, 

40. US —The Scandanavia II, D.C. 
Md„ 258 F. 144, 
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permit the vessel to be enrolled or licensed. 41 The 
statutory provision for the issuance of enrollment 
and license of a vessel owned by a corporation in 
the name of the president or secretary is permissive, 
and not mandatory. 42 

Prior to the independence of the Philippine Is¬ 
lands, provision was made for the issuance of certi¬ 
ficates for coasting trade to citizens of the United 
States resident in the Islands, to natives on taking 
the oath of allegiance, or to Spanish subjects who 
took the oath of abjuration and of allegiance to the 
United States 43 

A canal boat is not a ship or vessel within the 
meaning of statutes here under consideration. 44 

(d) Procedure 

In order to obtain the enrollment of a vessel, It is 
necessary to comply with the same requirements in all 
respects as are necessary before registering a vessel. 

Under the statute, it is necessary, m order to ob¬ 
tain the enrollment of a vessel, to comply with the 
same requirements in all respects as are necessary 
before registering a vessel. 45 Accordingly, an 
oath 46 setting forth certain particulars, such as the 
age, measurement, tonnage, etc, of the vessel, and 
the names and place of abode of the owner, 47 must 
be executed by the owner of the vessel, 48 and a 
failure to comply with the requirement as to execu¬ 
tion by the owner renders an attempted enrollment 
ineffective. 49 The statute was construed in an 
early case as requiring, m all cases, a specific decla¬ 
ration that no subject of a foreign state was in¬ 
terested directly or indirectly, by way of trust or 


confidence or otherwise, in the vessel or her prof¬ 
its, 59 but the interest referred to is an interest by 
way of ownership, 51 and does not include the inter¬ 
est of a stockholder of a corporation which owns the 
vessel m question. 62 The effective date of the li¬ 
cense of a vessel is the date of application for the 
license and not the date of the clerical act of is¬ 
suing the license. 53 

(e) Effect of Sale 

Where a vessel enrolled as a vessel of the United 
States is sold to a citizen, it ceases to be a “vessel of 
the United States” unless it is registered, enrolled, or 
licensed anew. 

According to some cases, where a vessel enrolled 
as a vessel of the United States is sold to a citizen, 
it ceases to be a “vessel of the United States” un¬ 
less it is registered, enrolled, or licensed anew, 54 
and an enrolled vessel transferred by an instrument 
which does not contain a recital of the certificate 
of enrollment is not entitled to a new enrollment. 55 
The view has been expressed, however, that an en¬ 
rolled vessel sold to a citizen of the United States 
does not cease to be a “vessel of the United States” 
because of the lack of a new registry or enroll¬ 
ment. 56 The provision of the statute requiring a 
vessel on sale to a citizen to be registered anew 
“by her former name” has been regarded as not 
controlling in the case of an enrolled and licensed 
vessel rather than a registered one. 57 

d. Reciprocal Exchanges 

Registry may be exchanged for enrollment, and vice 
versa, but compliance must be had with the statutory 
provisions relating thereto. 


41. U S —The Scandanavia II, supra 
58 C J p 36 note 37 [a]. 

4 2. US—The Port Orange, DCN 
T, 5 F Supp 833. 

Pa —Moore v. Lincoln Park, etc, 
Cons Co, 46 A 857, 196 Pa. 519 

43. Philippine—Perez v. Herranz, 7 
Philippine 693 

58 r C.J p 36 note 40. 

44. U S —U S v The Ohio, VC 

Pa, 26 PCasKTo 15 915 9 

448—U S v The Pennsylvania Ca¬ 
nal Boats Nos 68 and 69, D C Md , 
27 FCasNo 16,027 

45 . U.S—U S. v. Gilbert, CCA.Fla., 
126 F 2d 206. 

48 . US —U. S v Gilbert, supra 
58 C.J P 36 note 43 

47. U.S—U S. v. Gilbert, supra. 
Mass.—Braga v. Braga, 51 N.E 2d 

429, 314 Mass 666 
58 C.J p 36 note 44. 

48 . U.S—U S. v. Gilbert, C.CA.Fla, 
126 F 2d 206 

58 C.J. p 36 note 45. 


Enrollment by president of corpora- i 
tion | 

Enrollment of vessel belonging to 
corporation is not defective because 
of the absence of an instrument un¬ 
der corporate seal authorizing presi¬ 
dent of corporation to take oath of 
ownership, for the statutory require¬ 
ment of such an instrument is ap¬ 
plicable only to “other officer or 
agent thereof “—The Fort Orange, D. 
CNY.5 F Supp. 833 

49. U S —U S v Bartlett, D C Me., 
24 F Cas No.14,532, 2 Ware 17 

Hawaii.—Lawelnlii v. Hmd, 3 Ha¬ 
waii Fed 182. 

50. U S —Scudder v Calais Steam¬ 
boat Co, C C Me , 21 F Cas.No 12,- 
565, 1 Cliff 370. 

51. 29 Opinion Attorney General p 
188 

52. 29 Opinion Attorney General p 
188. 

53. U S —The Enos, V C Wash, 24 
F Supp 387. 

54. U.S —The Lincoln Land, D.C. 
Mass., 295 F. 358. 


R I—Sprague v. Thurber, 22 A. 1057, 
17 RI 454. 

Status regained by application for li¬ 
cense 

US—The Enos, DC Wash., 24 F. 
Supp 387 

55. Me.—Mitchell v. Taylor, 32 Me 
434. 

56. U S —U S. v. The Forrester, D 
C Mich , 25 F.Cas No 15,132, Newb 
Adm 81. 

57. U S —Collier Advertising Service 
v. Hudson River Day Line, D.C N*. 
Y., 14 F Supp 335. 

Authorization for change of name 
Where vessel sold to a citizen was 
an enrolled and licensed one, and 
change of name was authorized by 
commissioner of navigation and en¬ 
rollment under new name allowed, 
enrollment could not be collaterally 
attacked by lienors claiming invalidi¬ 
ty of mortgage because of mortga¬ 
gor's noncompliance with statute re¬ 
quiring registered vessel on sale to 
citizen to be registered by her former 
name—Collier Advertising Service v. 
I Hudson River Day Line, supra. 
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Under the statute, collectors of the several dis¬ 
tricts are authorized to enroll and license any ship 
or vessel that may be registered, on such registry 
being given up, or to register any ship or vessel 
that may be enrolled, on the enrollment and license 
being given up as required. 58 Where the ves¬ 
sel is in a district other than that to which she 
belongs, the application for the exchange may be 
made by the master, but compliance must be had 
with the statutory provision for an oath by him 
that, according to his best knowledge and belief, 
the property remains as expressed in the register 
or enrollment. 59 Under a provision that the register 
or enrollment granted in lieu of the one given up 
shall within ten days after the arrival of the ship 
or vessel within the district to which she belongs be 
delivered to the collector of such district, and be 
canceled by him, the term “arrival” means an arrival 
with the intention to return to the home port as the 
terminus or one of the termini of the voyage and 
m the course of prosecuting the voyage, 60 and does 
not include a mere touching or staying at such port 
for accidental and transitory purposes, having no 
connection with the original enterprise. 61 

Improper issuance . Where an enrollment has im¬ 
properly been issued in exchange for a register, the 
owner is entitled either to obtain a proper enroll¬ 
ment or to the return of his register. 62 

§ 4. Taxes, Duties, Dues, and Port Charges 

a. In general 

b. Subject matter of tax or duty; ves¬ 

sels included 

c. Enforcement; remedies of taxpayer 


a. In General 

In accordance with provisions of federal statutes, a 
tonnage tax and a duty denominated “light money" are 
imposed on certain vessels. Pleasure boats and boat and 
packet lines used as public utilities may be subject to 
a license fee or tax imposed by the state. 

In accordance with provisions of federal statutes, 
a tonnage tax is imposed on certain vessels, 63 and 
a duty of a specified amount per ton, denominated 
“light money,” is levied and collected, m the same 
manner and under the same regulations as tonnage 
duties, on all vessels not of the United States, which 
may enter the ports of the United States. 64 In 
general a tonnage tax or duty is a tax on entry. 65 

A statute, no longer m effect, providing for the 
levy and collection annually on the first day of 
September of a sum equivalent to a tonnage tax of 
a specific amount per ton on the use of every for¬ 
eign-built yacht, pleasure boat, or vessel, not used 
or intended to be used for trade, now or hereafter 
owned or chartered for more than six months by 
any citizen or citizens of the United States, was 
held to impose an excise tax, 66 and its validity was 
upheld. 67 

Pleasure boats may be subject to a state license 
fee, 68 and boat and packet lines may be subject to a 
license tax on public utilities extending to such 
lines. 69 

Under the Organic Act applicable to Hawaii, the 
board of harbor commissioners may impose tolls and 
tonnage charges on freight passing over territorial 
wharves, 70 and under a Hawaiian statute, not super¬ 
seded by the Shipping Act of 1916, 46 U.S.C.A. § 
801 et seq, the territorial public utilities commisson 
has power to collect taxes from water carriers to 
pay the costs of investigation of such carriers. 71 


58. Mass —Braga v Braga, 51 N.E 
2d 429, 314 Mass 666. 

58 C J. p 37 note 55. 

59. U S —Blanchard v. The Martha 
Washington, C C Me , 3 F Cas No 
1,513, 1 Cliff 463. 

60. US.-'U S v. Shackfoid, CC 
Me, 27 F'Cas No 16,262, 5 Mason 
445. 

61. U.S—U. S v. Shackford, supra 

62 . U S.—Badger v. Gutierez, La , 4 
SCt 563, 111 US. 734, 28 L Ed 
581. 

63 . U S —Bryan v. Union Oil Co of 

Cal., CCA Cal, 155 F.2d 625- 

Standard Oil Co. v U S., CtCl, 2 
FSupp. 922, certiorari denied 54 
SCt. 51, 290 US. 632, 78 L Ed. 550 

Statute held not impliedly repealed 

U.S.—The Sophie Rickmers, D.C.N. 
Y* 45 F.2d 413. 

64. US —U. S. v. The Miranda, N. 
Y., 51 F. 523, 2 CCA 362. 


65. N.Y —Ripley v Gelston, 9 Johns 
201, 6 AmD 271 

66. US—Billings v U S, N.Y., 34 
SCt 421, 232 US 261, 58 L Ed 
596 

58 C.J p 37 note 74. 

67. U S —Billings v. U. S , supra 
58 CJ p 38 note 75. 

68. Or—Henderson v State Tax 
Commission, 188 P.2d 630, 182 Or 
519. 

Xn lieu of other taxes 

Under statute imposing on pleas¬ 
ure boats a license fee “in lieu of 
all other taxes and licenses to which 
such boats may be subject, 0 quoted 
clause was intended, in absence of 
contrary statement, to embrace only 
taxes for security of which, at time 
of payment of license, no lien had 
been impressed on the boat—Hender¬ 
son v. State Tax Commission, supra. 
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69. La —State v. El Rito Transp. 
Co, 190 So 803, 193 La 548. 

Remission of taxes by amendment to 
statute 

Where original act imposed a li¬ 
cense tax on public utilities including 
boat and packet lines, based on a per 
cent of gross receipts, an amendment 
exempting from the tax gross re¬ 
ceipts derived from any business con¬ 
ducted on navigable waters was not 
intended to have a retroactive effect 
or to remit any license tax that 
might have been due when amend¬ 
ment was enacted—State v. El Rito 
Transp. Co, supra. 

70. Hawaii—Munro v. Bigelow, 31 
Hawaii 372. 

71. U.S.—Inter-Island Steam Nav. 
Co. v Territory of Hawaii, by Pub¬ 
lic Utilities Commission of Hawaii, 
Hawaii, 59 SCt. 202, 305 US. 306, 
83 LEd 189. 
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Questions as to the taxation of vessels as person¬ 
al property are treated m the CJ.S. title Taxation 
§§ 87, 115, also 61 C.J. p 201 notes 74-77, p 224 note 
25-p 226 note 46. 

Computation and amount . Tax or duty may be 
exacted only at the rate per ton set forth in the 
statute 72 or provided for by treaty. 73 

b. Subject Matter of Tax or Duty; Vessels In¬ 
cluded 

Statutes Imposing tonnage duties generally are ap¬ 
plicable only to a "vessel" entering a port, and, in the 
case of certain specified duties, to a "vessel not of the 
United States" when it arrives from a foreign port or 
place. 

Statutes imposing tonnage duties generally apply 
only to a “vessel” entering a port of the United 
States. 74 A “vessel not of the United States” on 
which, under certain circumstances, a tonnage duty 
or tax is imposed by statute 75 includes a vessel 
owned by citizens which is not entitled to registry 
or enrollment so as to obtain the status of “a vessel 
of the United States,” 76 and such vessel is subject 
to the tax or duty when it arrives from a foreign 
port or place, 77 but prior to the independence of the 
Philippine Islands it was held that such vessel was 
not liable for the tonnage duty where it entered 
from the port of Manila, P. I. 78 A vessel “enters” 
the United States from that foreign port from which 


she last cleared within the contemplation of a provi¬ 
sion of the statute imposing duties at a certain rate 
on vessels “entering” from ports m certain areas- 
and a different rate on vessels entering from all 
other foreign ports ; 79 and this rule applies regard¬ 
less of whether the vessel enters a port m the United 
States in ballast or with freight loaded at the second 
foreign port. 80 Where, however, a vessel incidental¬ 
ly stops at a foreign intermediate port to secure 
ship supplies, the vessel has not “entered” such port, 
and such port cannot be considered in determining 
the tonnage tax applicable to the vessel on its entry 
into a port in the United States. 81 

The provision of the statute imposing a tonnage 
duty on any vessel not of the United States, which 
shall be entered m one district from another, having, 
on board, goods, wares, or merchandise taken in one 
district to be delivered in another, does not author¬ 
ize the enaction of a tonnage tax on a foreign ves¬ 
sel which goes from one district to another with 
cargo brought from a foreign port, where there 
has not been an actual physical removal of cargo 
from or to the vessel. 82 Under an early statute it 
was held that a vessel which was forced to go into 
port in distress, because of bad weather, was not 
liable for tonnage or light duties. 83 Statutory pro¬ 
vision has been made for the preservation of rights 
acquired under treaties, in respect of the tonnage or 
light duties. 84 


72. U S.—Bryan v. Union Oil Co of 
Cal, C.C ACal., 155 F.2d 625. 
Foreign-built vessel not used for 
trade 

The amount of the first tax or duty 
due under a statute no longer in ef¬ 
fect imposing a tax or duty, based 
on tonnage, on foreign-built vessels, 
not used or intended to be used for 
trade, owned or chartered by citizens 
of the United States, was held to be 
the entire amount of the annual tax 
or duty imposed by the statute, and 
not merely a proportionate amount 
determined by the time the statute 
had been in force when the first tax 
or duty became due—U S. v. Ben¬ 
nett, N'T., 34 SCt 433, 232 US. 299, 
58 L Ed. 612 —58 C J. p 39 notes 96, 
97. 

73. U S.—The Sophie RIckmers, D. 
C N.Y., 45 F.2d 413. 

74. U.S—Hitner Sons Co. v. U. S., 
13 CtCustApp. 216 

The test whether a thing is a 
"vessel” subject to tonnage duty is 
its actual status as engaged in, or 
suitable for, commerce or navigation 
and means of water transportation,— 
Hitner Sons Co. v. U. S., supra. 

75 . U.S—The Alta, Wash., 148 F. 
663, 78 C.CAu 415 

79? VrSf —The Alta, supra. 


77. U.S—The Alta, supra. 

78. U S —The Alta, supra. 

58 C.J, p 38 note 79. 

79. U.S—Bryan v. Union Oil Co of 
Cal., CCA Cal., 155 F 2d 625. 

Oath of entry by master 

Where collector arbitrarily deter¬ 
mined the foreign port from which 
vessel entered United States as Ta¬ 
lara, Peru, and refused to accept 
master's oath on form which showed 
vessel as arriving from Vancouver, 
Canada, government could not rely 
on master's subsequent oath of entry 
of vessel from foreign port as dis¬ 
closing entry from Talara, Peru, for 
purpose of determining rate of ton¬ 
nage tax—Union Oil Co. of Califor¬ 
nia v. Bryan, D C Cal, 52 F.Supp. 
256, affirmed, C C.A., Bryan v. Union 
Oil Co of Cal., 155 F2d 625. 

Application of last port and contin- 
1 nous voyage doctrine for purpose of 
determining rate of tonnage tax is 
flexible and must be confined to pe¬ 
culiar facts submitted —Union Oil 
Co. of California v. Bryan, DC.Cal, 
52 F.Supp. 256, affirmed, CCA, Bry¬ 
an v. Union Oil Co. of Cal., 155 F 2d 
625. 

80. U.S.—Union Oil Co. of Califor¬ 
nia v. Bryan, D.C.C&l,, 52 F,Supp. 
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256, affirmed, C.C.A, Bryan v Un¬ 
ion Oil Co. of Cal, 155 F2d 625. 
Discharge of cargo at intermediate 
port 

Where vessel sailed from Talara, 
•Peru, to Vancouver, British Colum¬ 
bia, where she discharged her entire 
cargo and then proceeded m ballast 
to Port San Luis, California, vessel 
entered United States from Vancou¬ 
ver, rather than from Talara and 
was subject to a tonnage duty of 
two cents rather than six cents—■ 
Bryan v. Union Oil Co of Cal, C C.A. 
Cal., 155 F 2d 625. 

81. U.S.—Union Oil Co. of California 
v. Bryan, D.C Cal., 52 F.Supp, 256, 
affirmed, CCA, Bryan v. Union Oil 
Co of Cal, 155 F.2d 625. 

82. U.S.—Laidlaw v. Abraham, C.C. 
Or., 43 F. 297—In re Laidlaw, C.C., 
42 F. 401. 

83. N.Y —Ripley v. Gelston, 9 Johns. 
201, 6 AmD. 271. 

84. US —Flensburger Dampfercom- 
pagme v. U. S, CtCl., 59 F.2d 464, 
certiorari denied U. S. v. Flens¬ 
burger Dampf ercompagnie, 52 S. 
Ct. 645, 286 U.S. 564, 76 L.Ed 1296. 

58 C J. p 38 note 82. 

Vessels of Prussia 

(1) Statutes providing that no 
higher rate Qt duties should be lm- 
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A statute imposing an annual license tax or fee, 
based on the tonnage of vessels involved, in respect 
of certain freight and transportation lines, pro¬ 
pelled by mechanical power, has been construed as 
applying to barges 85 The statute has been held not 
to exempt from the payment of the license fee, in 
respect of a vessel operating between Alaska and 
Canada, although such vessel was compelled to pay 
a tax in Canada. 86 

Under a statute no longer in effect imposing a tax 
or duties m respect of foreign-built vessels not used 
or intended to be used for trade, which were owned 
or chartered by citizens of the United States, the 
“use” which was taxed was not the mere potential 
use, or privilege of use, which the owner enjoyed, 
but was the actual exercise of the right to use, 
which ownership conferred. 87 

Exemption from payment of duties or tax . In 
accordance with statutory provisions, vessels of a 
foreign nation may be exempted from tonnage and 
impost duties on a showing satisfactory to the 
president that no discriminating duties are imposed 
by such foreign nation against domestic vessels 88 
A statutory provision exempting from tonnage dues 
“a vessel belonging to or employed in the service 
of the government of the United States” does not 
relieve a vessel from the payment of such dues 
merely because such vessel carries cargo for the 
United States, where such vessel is not under the 
control of the United States. 89 The statute requir¬ 


ing the payment of light money does not apply to 
an unregistered vessel of the United States, carry¬ 
ing a sea letter or other regular document issued 
from a customhouse of the United States proving 
that the vessel is American property. 90 Under a 
provision exempting vessels navigating otherwise 
than by sea from payment of clearance and entrance 
fees, the term “sea” is not restricted to open sea or 
ocean so as to exempt from such fees a vessel plying 
waters which are partially landlocked. 91 

c. Enforcement; Remedies of Taxpayer 

The collector may refuse to enter as well as to clear 
a vessel which has not paid her tonnage or light duties, 
but if he fails to do so the United States may maintain 
an action for the duties. A person from whom tonnage 
or light duties have wrongfully been exacted may recover 
back by action, from the collector of customs, the 
amount so wrongfully exacted. 

The collector may refuse to enter as well as to 
clear a vessel which has not paid her tonnage or 
light duties. 92 If he fails to do so the United 
States has an action for the duties against the 
owner, 93 and, it has been intimated, against the 
master, 94 and also against the ship, 95 but not 
against a mere consignee of the vessel, for he has 
no interest or special property in the vessel. 96 

The tax for the use of foreign-built vessels, not 
used or intended to be used for trade, based on 
tonnage, imposed by a statute, now repealed, was 
collectable by an action in personam against the 
owner. 97 


posed on vessels of Prussia than 
payable on vessels of United States 
were held not to survive formation of 
German Empire or Republic —The 
Sophie Rickmers, DCNY., 45 F2d 
413 

(2) It has been held, however, that 
Prussian ships entering- ports of 
United States between July 14, 1919, 
and Nov. 11, 1921, were exempt from 
payment of tonnage taxes —Flens- 
burger Dampfercompagme v. U. S, 
CtCl, 59 F 2d 464, certiorari denied 
U. S. v Flensburger Dampfercom- 
pagnie, 52 S Ct. 645, 286 US. 564, 76 
LEd. 1296. 

85. U.S.—Northern Commercial Co 
v. U. S, Alaska, 217 F. 33, 133 
C.C A. 143. 

86. U S —Northern Commercial Co 
v U S., supra. 

58 C.J. p 39 note 89, 

87. U S.—Pierce v. U. S , N.T., 34 S. 
Ct. 427, 232 U.S. 292, 58 L.Ed. 610 

58 C.J. p 38 notes 83, 84 

88. TJ S,—Standard Oil Co v U. S., 
CtCI., 2 F Supp 922, certiorari de¬ 
nied 54 SCt. 51, 290 US. 632, 78 
L.Ed. 550. 


Puraishittg of satisfactory proof to 

president that foreign country is not 
imposing discriminating duties on 
domestic vessels is a condition pre¬ 
cedent to authority of president to 
issue proclamation suspending ton¬ 
nage taxes and imposts on vessels of 
such foreign country.—Standard Oil 
Co. v. U. S, supra. 

Controlling date as to suspension 
of tonnage taxes and imposts on for¬ 
eign vessels is the effective date of 
proclamation of president that satis¬ 
factory proof has been furnished 
that particular foreign country is 
not imposing discriminatory duties of 
tonnage or imposts on domestic ves¬ 
sels or cargoes—Standard Oil Co. v 
U. S., supra, 

89. U.S.—Ackerlind v. U. S, Ct Cl, 
36 SCt. 438, 240 US. 531, 60 LEd 
783 

17 C.J. p 599 note 59 [a]. 

90. U.S.—U. S. v. The Miranda, N.Y, 
51 F. 523, 2 CC.A. 362. 

58 C.J. p 38 note 87. 

91. U S.—Border Line Transp Co v 
Haas, CC.A. Wash, 128 F 2d 192, 
certiorari denied 63 S.Ct. 662, 318 
U.S. 763, 87 LEd. 1134. 
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Puget Sound 

Ships navigating between ports on 
Puget Sound and ports on eastern 
and southern shores of Vancouver 
Island and Western Shore of the 
British Columbia mainland traverse 
the w sea" and hence are not exempted 
from payment of entrance and clear¬ 
ance fees—Border Line Transp. Co. 
v Haas, supra. 

92. U S.—The George T. Kemp, D.C. 
Mass, 10 FCasNo 5,341, 2 Lowell 
477. 

93. U.S—The George T. Kemp, su¬ 
pra—U S. v Hathaway, C.C Me, 
26 F CasNo.15,326, 3 Mason 324. 

58 'C J. p 39 note 99. 

94. U.S—The George T. Kemp, D.C. 
Mass., 10 F.Cas.No 5,341, 2 Low¬ 
ell 477. 

95. U.S—The George T. Kemp, su¬ 
pra 

96. U.S —Knox v. Devens, C.C Mass , 
14 F.Oas No 7,905, 5 Mason 380— 
U S. v. Hathaway, C C Me , 26 F. 
Cas No 15,326, 3 Mason, 324. 

97. U.S—Rainey v. U S, N.Y., 34 
S.Ct, 429, 232 U.S. 310, 58 L.Ed 
617. 
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Remedies of taxpayer. A person from whom ton¬ 
nage or light duties have wrongfully been ex¬ 
acted may recover back by action, from the collec¬ 
tor of customs, the amount so wrongfully ex¬ 
acted, 98 notwithstanding the taxes so collected have 
been deposited by the collector m the treasury, 99 
and notwithstanding certain remedies m the treasury 
department may be pursued under statute. 1 A per¬ 
son from whom a tax or duty has been wrongfully 
exacted may pursue his remedy in the district court 
of the United States, 2 but not in the customs 
court. 3 

§ 5. Inspection, Equipment, Personnel, and 
Rules of Inspectors 

a. In general 

b. Vessels or equipment included 

a. In General 

Congress has by various enactments created a com¬ 


prehensive scheme for the Inspection of vessels. Com¬ 
pliance must be had with such provisions and with pro¬ 
visions pertaining to personnel of vessels. 

Congress has by various enactments created a 
comprehensive scheme for the inspection of ves¬ 
sels, 4 including periodic inspection of hulls and boil¬ 
ers, 5 and compliance must be had with the require¬ 
ments of the statutes 6 In accordance with statu¬ 
tory provisions, inspectors must be satisfied that a 
vessel is in a condition to warrant the belief that 
she may be used in navigation with safety to life, 
and that all the requirements of law with respect 
to fires, boats, life preservers, etc., are faithfully 
complied with. 7 Ordinarily only federal local in¬ 
spectors can perform duties of inspection imposed 
by statute. 8 

Compliance must be had with provisions pertain¬ 
ing to personnel of vessels, 9 as with respect to the 
necessary complement of officers of a vessel 10 and 
their standing watches of a certain duration. 11 


'98. TX.S—Bryan v. Union Oil Co of 

California, CCACal., 155 F.2d 625 
58 C J p 39 note 6. 

Basis of role 

Under the rule that, when a person 
by a compulsion of the color of legal 
process or of seizure of his persons 
or goods pays money unlawfully de¬ 
manded, he may recover it back, an 
action lies against collector of cus¬ 
toms to recover overpayment of ton¬ 
nage taxes paid under threat of for¬ 
feiture of vessel—Union Oil Co of 
California v. Bryan, D C Cal, 52 F. 
Supp 256, affirmed, CCA, Bryan v. 
Union Oil Co. of California, 155 F.2d 
625. 

Formal protest 

Where master's tendered oath that 
vessel cleared from Canadian port, 
which would have subjected vessel to 
lower tonnage tax, was refused by 
collector of customs, facts that sec¬ 
ond oath was ultimately executed 
showing voyage to be Talara, Peru, 
and higher tax paid did not warrant 
defense that action would not lie for 
want of a formal protest—Bryan v. 
Union Oil Co. of Cal, CCACal, 155 
F.2d 625 

89- U S.—Bryan v. Union Oil Co of 

Cal., C.C.A Cal, 155 F 2d 625 

X. U S.—Laidlaw v. Abraham, CJ2. 

Or, 43 F. 297. 

Effect of decision of commissioner of 
navigation 

Word “final," as used m statute 
making final the decision of com¬ 
missioner of navigation on questions 
relating to collection and refund of 
tonnage tax, contemplates that deci¬ 
sion shall be final in the department 
so that secretary of treasury shall 
not be burdened with duty of review¬ 
ing it and does not take away tax¬ 


payer’s right of redress m the courts 
—Bryan v. Union Oil Co. of Cal, C 
C A.Cal, 155 F.2d 625—58 C.J. p 39 
note 7 [a]. 

2. U S.—Bryan v. Union Oil Co. of 
Cal, supra 

3. U S.—Puget Sound Freight Lines 
v. U. S., 173 F 2d 578, 36 CCPA 
Customs 70 

4. US -—Ace Waterways v Fleming, 
DC.NI, 98 F.Supp 666 

Regulations as to passenger vessels 
see infra § 179 
Purpose of legislation 

The purpose of the chapter of the 
United States Code dealing with in¬ 
spection of steam vessels is largely 
to protect life and property and to 
minimize disaster at sea.—Ace Wa¬ 
terways v. Fleming, supra, 
liberal construction 

The chapter of the United States 
Code dealing with inspection of steam 
vessels should receive a liberal con¬ 
struction in the public interest—Ace 
Waterways v. Fleming, supra. 
Compensation of local inspectors 
US—Glavey v. U. S, CtCl, 21 S 
Ct 891, 182 U.S 595, 45 L Ed. 1247 
58 C J. p 40 note 22 [a] 

5. US —The Oyster Police Steam¬ 
ers, D C Md , 31 F. 763, affirmed, 
C C, The Governor Robert McLane 
v. U S, 35 F. 926. 

58 C J. p 40 note 12 

6. US —Ace Waterways v. Fleming, 
D.CNT., 98 F Supp 666 

7. US —Ace Waterways v. Fleming, 
supra. 

Certificate of inspection 
An appropriate inspection officer 
may refuse to issue a certificate of 
inspection unless a vessel is equip¬ 
ped with a lifeboat and certain life¬ 
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saving equipment —Ace Waterways 
v. Fleming, supra 

8. US —Carr v. Hermosa Amuse¬ 
ment Corp, C.C A Cal, 137 F 2d 

983, certiorari denied Hermosa 
Amusement Corp v Carr, 64 S Ct 
520, 321 U.S 764, 88 L Ed 1060. 

9. US—The Denali, C.C A Wash, 
105 F 2d 413, adhered to 112 F.2d 
952, certiorari denied Alaska S S. 
Co v. Pacific Coast Coal Co , 61 S 
Ct. 65, 311 US 687, 85 L Ed 444. 

10. US—The Denali, CCA Wash, 
105 F.2d 413, adhered to 112 F.2d 
952, certiorari denied Alaska S S- 
Co v. Pacific Coast Coal Co, 61 S 
Ct. 65, 311 U S. 687, 85 L Ed 444. 

Requirement of three licensed, mates 
The plain intent of a statute re¬ 
quiring every vessel of one thousand 
gross tons and over to have in her 
service and on board three licensed 
mates was that for a steamer of over 
one thousand gross tons there should 
be at least four officers, the captain 
and the three mates, who should 
share the burden of navigating her 
whenever any risk to the vessel was 
involved —The Denali, CCA Wash , 
105 F 2d 413, adhered to 112 F.2d 952, 
certiorari denied Alaska S S Co v. 
Pacific Coast Coal Co, 61 S Ct. 65, 311 
US. 687, 85 LEd 444 

11. U.'S.—The Denali, CCA Wash, 
112 F 2d 952, certiorari denied Alas¬ 
ka S S. Co v Pacific Coast Coal 
Co, 61 SCt. 65, 311 U.S 687, 85 
L.Ed 444. 

“Watch” 

The word “watch,” in maritime 
parlance, has two meanings and re¬ 
fers to the division of the day into 
time periods of service of the officers 
and crew, and also to the division of 
such persons for that service, and, by 
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The fact that a duly licensed master leaves an ex- . Appeal from, and review ofdecisions of inspec - 


perienced wheelman m charge of the wheel of a ves¬ 
sel to which a statute, requiring that certain ves¬ 
sels shall not be navigated without a 'licensed engi¬ 
neer and a licensed pilot applies, is not a violation 
of such statute. 12 The maritime safety laws are 
paramount to the National Labor Relations Act to 
the extent that any proposed order of the National 
Labor Relations Board may increase the danger 
which the safety legislation seeks to prevent or les¬ 
sen. 13 

State regulation . A canal regulation requiring 
every barge to be manned by at least one man for 
each boat requires a man on each barge m a tow. 14 
The fact that a state law relating to the inspection 
and regulation of vessels has remained unenforced 
for a long period does not render it inoperative. 15 

Rules promulgated by inspectors . The supervis¬ 
ing inspectors are authorized to establish rules 
necessary to carry out the statutory provisions as to 
vessels, which rules have the force of law, 16 but 
they have no authority to establish regulations ex¬ 
cept such as relate to carrying out such provisions. 17 


tors. The courts have no authority to review find¬ 
ings of inspectors by appeal, or writ of error, 18 
or by certiorari. 13 In the absence of any regula¬ 
tion governing the action of a supervising inspec¬ 
tor m the exercise of his power to review on his 
own motion, under the statute, a decision of a board 
of local inspectors, the supervising inspector should 
follow, by analogy, the proceeding prescribed for 
appeals from decisions of the local board. 20 

b. Vessels or Equipment Included 

Generally, statutory provisions relating to Inspection 
of certain vessels, or regulating matters as to person¬ 
nel or equipment, are applicable to vessels of the kind 
specified, and only to such vessels. 

Generally, statutory provisions relating to inspec¬ 
tion of certain vessels, or regulating matters as to 
personnel or equipment, are applicable to vessels 
of the kind specified, and only to such vessels. 21 
Since steam was the only power used for mechani¬ 
cally propelled vessels at the time when the federal 
statutes pertaining to their regulation and inspec¬ 
tion were originally enacted, the statutes referred 


immemorial Anglo-Saxon maritime 
custom, the time period of a watch 
never exceeds four hours—The Den¬ 
ali, CCA Wash, 105 F 2d 413, ad¬ 
hered to 112 F.2d 952, certiorari de¬ 
nied Alaska S S. Co, v Pacific Coast 
Coal Co., 61 SCt 65, 311 US 687, 85 
L.Ed. 444. 

Intent of statute 

(1) The statutory three-watch re¬ 
quirement for mates on vessels of 
over one thousand gross tons is safe¬ 
ty legislation designed to minimize 
the danger to human beings from 
hazards created by fatigue of the 
mates, as well as to prevent loss of 
cargo —The Denali, C C A Wash , 112 
F2d 952, certiorari denied Alaska S 
S Co. v. Pacific Coast Coal Co, 61 
SCt. 65, 311 US 687, 85 L.Ed 444. 

(2) The congressional intent dis¬ 
closed by statute relating to division 
of mates into watches was to make 
impossible the former “watch and 
watch*’ system in which the crew 
was divided into two watches, star¬ 
board and port —The Denali, CCA 
Wash, 105 F 2d 413, adhered to 112 
F 2d 952, certiorari denied Alaska S. 
S Co. v Pacific Coast Coal Co, 61 S. 
Ct. 65, 311 U.S 687, 85 L Ed. 444. 
What constitutes compliance 

(1) The statutory three-watch re¬ 
quirement for mates on vessel of 
over one thousand gross tons is not 
satisfied by having a complement of 
mates sufficient m number but who 
are required by the owner to stand 
on a two-watch instead of a three- 
watch division when the vessel is be¬ 
ing navigated.—The Denali, CCA. 


Wash, 105 F 2d 413, adhered to 112 
F 2d 952, certiorari denied Alaska S. 
S. Co v. Pacific Coast Coal Co, 61 
SCt 65, 311 US 687, 85 L Ed. 444 
(2) Where a mate stands a twelve- 
hour watch in two six-hour watches 
per day instead of but eight hours 
per day in alternating with two 
mates, there is a violation of the 
three-watch provision for mates — 
The Denali, CCA Wash, 112 F.2d 
952, certiorari denied Alaska S S Co 
v Pacific Coast Coal Co, 61 S Ct 65, 
311 US 687, 85 L Ed 444. 

12. Ill —Kennedy v Great Lakes 
Dredge, etc, Co, 191 Ill.App 585, 
588 

13. U S —Texas Co. v National La¬ 
bor Relations Board, C C A 9, 120 
F 2d 186. 

Retention of drunkard as boatswain 
Order of the National Labor Rela¬ 
tions Board would not be enforced in 
so far as order purported to hold 
that habitual drunkard who had been 
elected as a labor leader should have 
been retained as boatswain of gas 
and oil tanker and m so far as em¬ 
ployer was directed to make good to 
him any back pay—Texas Co v Na¬ 
tional Labor Relations Board, supra. 

14. US—In re O'Donnell, CC.AN 
Y, 34 F 2d 925 

15. U S —Kelly v. State of Wash¬ 
ington ex rel. Foss Co, Wash, 58 
S.Ct. 87, 302 US. 1, 82 L Ed 3. 

16. U S.—Leathern Smith-Putnam 
Nav Co v National Union Fire 
Ins Co, C C.A.Wis, 96 F.2d 923. 

58 C J p 40 note 15. 
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Bulkheads 

A seagoing ocean barge of more 
than one hundred gross tons carrying 
passengers is subject to the jurisdic¬ 
tion of local federal inspectors who 
have power to require sufficient 
transverse watertight bulkheads 
fitted so that barge will remain afloat 
with positive stability if any one 
mam compartment is flooded—Carr 
v. Hermosa Amusement Corporation, 
C-CACal, 137 F 2d 983, certiorari de¬ 
nied Hermosa Amusement Corp v 
Carr, 64 SCt 520, 321 US 764, 88 
LEd 1060 

17. U *S —U. S. v Miller, D.C N T, 26 
F 95 

58 CJ p 40 note 16. 

18. U S —Williams v Potter, N.Y, 
223 F. 423, 139 CCA. 17 

19. U S —Fredenberg v. Whitney, D 
CWash, 240 F. 819 

20. U S —Fisher v. Alwen, C C.A. 
Wash, 290 F. 8. 

21. U’S—Carr v Hermosa Amuse¬ 
ment Corp , C C.A.Cal., 137 F 2d 983, 
certiorari denied Hermosa Amuse¬ 
ment Corp v. Carr, 64 SCt. 520, 
321 US 764, 88 L.Ed. 1060. 

State regulation. 

A canal regulation requiring all 
boats to be equipped with a rudder 
and a wheelsman except such as are 
equipped to tow safely with two 
hawsers or use other suitable steer¬ 
ing equipment does not require a 
wheelsman on a boat which does not 
have a wheel or tiller—In re O’Don¬ 
nell, C.CAN.Y, 34 F.2d 925. 
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only to steam vessels, 22 and accordingly it was 
held that a watercraft which was neither a steam 
vessel nor a sailing vessel within the general stat¬ 
ute providing for periodic inspection of hulls, and 
the inspection of which was not otherwise provided 
for, was not subject to inspection. 23 By reason of 
an amendment to the statutes in 1933, the provisions 
of the statutes were extended to vessels propelled 
in whole or in part by steam or by any other form 
of mechanical or electrical power. 24 

Under some statutes pertaining to small craft, in¬ 
spection requirements are imposed on various types 
of small steam craft, 25 or to vessels above a cer¬ 
tain tonnage, operated for hire, propelled by gas, 
fluid, naphtha, or electricity, 26 or to vessels of such 
a nature without regard to tonnage or use. 27 In 
accordance with statutory provisions, the hull and 
equipment of “seagoing” barges of one hundred 
gross tons or over are subj ect to inspection and reg¬ 
ulation, 28 and such a provision has been construed 
to include watercraft, otherwise within the statute, 
which have no means of self-propulsion, but which 
may be taken as tows. 29 The appliances enumer¬ 
ated in the statute as necessary equipment of the 
barge are not the only equipment to which the re¬ 
quirement of inspection extends. 30 

22. U.S—Ace Waterways v. Flem¬ 
ing, DC.NT, 98 FSupp 666. 

23. U.S.—Ringl er v. Lamg, I>.C 
Wash., 21 F.2d 794. 

58 C.J. p 40 note 26. 

24. U.S—Ace Waterways v Flem¬ 
ing, DC.N.Y, 98 FSupp 666. 

25. U.S —Hartranft v. Du Pont, Pa, 

6 S.Ct. 1188, 118 U.S 223, SO LEd 
205. 

58 C J p 41 note 27. 

Vessel or craft not included 
U.S—U S V The Mollie, CC.Tex., 26 
F.Cas No 15,795, 2 Woods 818. 

58 C J. p 41 note 27 [b]. 

26. Vessel of less than specified ton* 
nage held not within regulation 

U.S.—The Messenger, Ind, 168 F. 

908, 94 CCA. 312. 

58 C J. p 41 note 28. 

27. U S —Beck y Johnson, C C.Ky., 

169 F. 154. 

58 C J. p 41 note 29. 

28. US —The Sakito Maru, DC.Cal, 

41 F.Supp. 769, affirmed in part and 
reversed in part on other grounds, 

C.C.A, Carr v. Hennosa Amuse¬ 
ment Corp, 137 F2d 983, certiorari 
denied Hermosa Amusement Corp. 
v. Carr, 64 * S.Ct. 520, 321 U.S. 764, 

88 LEd. 1060. 

58 CJ. p 41 note 30. 

Barge carrying fishermen 

(1) An ocean-going barge of more 
than one hundred tons navigating 
the Pacific Ocean and carrying fisher- 


Inspection of repairs to boiler or of unfinished 
vessel. The requirement as to inspection of a boil¬ 
er before use applies where substantial repairs have 
been made on such boiler, 31 but it has been held 
that an unfinished vessel need not be inspected be¬ 
fore being removed from one place to another in 
the course of her construction. 32 

Foreign, interstate, or intra-staie commerce . 
While certain earlier statutes as to inspection did 
not apply to vessels which were not engaged m in¬ 
terstate or foreign commerce, 33 and some of the 
earlier cases construed the statutes under consid¬ 
eration as excluding vessels which were not en¬ 
gaged m interstate or foreign commerce, 34 certain 
statutes have been regarded as extending the op¬ 
eration of the inspection laws to vessels navigating 
waters of the United States which are common 
highways of commerce, or open to general or com¬ 
petitive navigation, even though such vessels are 
not engaged m interstate or foreign commerce. 35 
Under a statute relating to the establishment of load 
lines on certain vessels and inspection of vessels 
with respect thereto, a “merchant ship” or “mer¬ 
chant vessel” within the statute and regulations 
thereunder is a ship employed m commerce. 36 

Foreign vessels. The statutory provision that 

Cal, 137 F.2d 983, certiorari denied 
Hermosa Amusement Corp. v. Carr, 
64 SCt. 520, 321 US. 764, 88 LEd. 
1060 

29. U S —Los Angeles v. United 
Dredging Co , C C A.C&U, 14 F 2d 
364 

58 C J p 41 note 31. 

30. Mass —Commonwealth v. Break¬ 
water Co, 100 1ST.B. 1034, 214 Mass. 
10 

58 C.J. p 41 note 33. 

31. U S —The Annie Faxon, Wash, 
75 F. 312, 21 C.C A. 366—Posey v. 
Scoville, C C La., 10 F. 140. 

32. U.S —The Joshua Levmess, D C. 
N.Y., 13 F.Cas No 7,549, 9 Ben 339. 

US—The Bright Star, CC.Mo, 
4 F.Cas.No 1,880, Woolw 266—The 
Farragut, CC.Conn, 8 F.Cas No.4 f - 
677, 6 Blatchf 207. 

34. US—The Oconto, D.CWis., 18 
F.Cas No 10,421, 5 Biss 460, af¬ 
firmed, C C, The May, 16 F.Cas.No. 
9,330, 6 Biss 243. 

58 C.J p 41 note 38 

35. U S —The Oyster Police Steam¬ 
ers, D C Md, 31 F. 763, affirmed, C. 

C. f The Governor Robert McLane v. 
U. S., 35 F 926. 

36. U S —U. S v. The Reefer King, 

D. C.Wash., 90 F.Supp 236. 

A chartered vessel carrying cargo 

of meat and fish, sold and shipped by 
charterer, was engaged in commerce 
and hence a "merchant vessel” with- 


men and others is required to comply 
with requirements of federal local 
inspectors as to structure, her com¬ 
mand by a licensed master, and oth¬ 
er matters.—Carr v Hermosa 
Amusement Corp, CCACal, 137 F. 
2d 983, certiorari denied Hermosa 
Amusement Corp. v. Carr, 64 S Ct. 
520, 321 U.S. 764, 88 LEd. 1060. 

(2) A navigable seagoing barge, 
having been converted from a self- 
propelling vessel to a barge carrying 
fishermen, but retaining her steering 
apparatus and her hull lines, which 
had been anchored at a bay for pe¬ 
riod of upward of two years for use 
by fishermen, is “at sea” and with her 
movements through the tidal and 
other currents and in the rise and 
fall of the tide and in the surge of 
swell or sea, controlled by her anchor 
chains, is being “navigated,” so as to 
require a certificate of inspection of 
local inspectors of steamboats —U 
S. v. Monstad, CCACal., 134 F.2d 
986. 

Water-tight bulkheads 

The requirement that a seagoing 
barge of one hundred gross tons or 
more carrying passengers shall have 
sufficient number of transverse wa¬ 
ter-tight bulkheads fitted so that 
barge will remain afloat with positive 
stability if any one main compart¬ 
ment is flooded is not arbitrary but 
is a valid regulation.—Carr v Her¬ 
mosa Amusement Corporation, CCA, 
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certain vessels shall not be permitted to depart from 
a port of the United States unless a certain per 
cent of the crew are able to understand the orders 
of the officers, and unless a certain per cent are 
of a rating not less than able seamen, although not 
expressly exempting foreign vessels, does not apply 
to such vessels. 37 Similarly, the statutory provision 
that every coastwise sea-going vessel shall, when 
under way, except on the high seas, be under con¬ 
trol and direction of pilots licensed by the inspector 
of steamboats does not appjy to a foreign vessel. 38 

§ 6. Licensing and Discipline of Personnel 

Statutes providing for the licensing of certain officers 
of vessels, by the board of local inspectors, after an ex¬ 
amination as to character, experience, and habits, have 
been construed and given effect. Under provisions for 
the suspension and revocation of licenses, the pro¬ 
ceedings must, in substance, conform to requirements 
as to notice and hearing. 

A statute providing for the licensing of certain 
officers of vessels, by the board of local inspectors, 
after an examination as to character, experience, 
and habits, has been construed and given effect. 39 

Suspension and revocation. Statutory provisions 
for the suspension and revocation of licenses have 
been treated as penal, and, therefore, have been 
strictly construed in favor of the licensed officer 
concerned. 40 Original jurisdiction in this regard 
is, under statute, vested solely m the board of local 
inspectors, 41 and, since the jurisdiction of super¬ 
vising inspectors and of the supervising inspector 
general is appellate and revisory only, 42 an attempt 
by the supervising inspector to exercise original 
jurisdiction in respect of suspension or revocation 
is ineffectual 43 The proceedings before, the board 
of local inspectors must, in substance, conform to 
requirements as to notice and hearing, 44 and a mere 
general investigation in which no charges are pre¬ 
ferred against the particular officer concerned is 


not a compliance with the statute 45 and is not suffi¬ 
cient to authorize a suspension or revocation of a 
license. 46 The supervising inspector by a review 
of the conclusion of the local board in such gen¬ 
eral investigation may not invest himself with au¬ 
thority to suspend or revoke a license. 47 

The authority of the Coast Guard commandant to 
make rules and regulations does not include the 
right to suspend a seaman’s certificate of service 
without a hearing in violation of statutory provi¬ 
sion, 48 and the examiner presiding in disciplinary 
proceedings does not have authority to suspend 
the certificate of service of the accused seaman 
before final determination in the proceeding. 49 

Production or impounding of certificate of serv¬ 
ice. An examiner appointed by the Coast Guard 
commandant to preside at hearings in the adjudica¬ 
tion of disciplinary actions against seamen under 
a statute providing for investigation of marine cas¬ 
ualties has authority to issue subpoenas requiring 
seamen to present their licenses, if needed as evi¬ 
dence, and the district court has jurisdiction to com¬ 
pel obedience to such subpoenas. 60 However, the 
court will not require the production of such docu¬ 
ments where not authorized by law, 51 and the im¬ 
pounding of the certificate of service of a seaman 
pending final disposition of disciplinary action 
against him is improper since it would deprive him 
of the right to follow his vocation while the charg¬ 
es are pending, the production of the certificate 
being necessary to obtain employment 52 

Appeal or review . Appellate and revisory ju¬ 
risdiction m respect of decisions as to the suspen¬ 
sion or revocation of licenses of officers of vessels 
is vested in the supervising inspectors 53 and the su¬ 
pervising inspector general 54 While proceedings 
before the supervising inspectors m respect of the 
suspension or revocation of a license are more or 


In Load Line Act —U. S v. The Reef¬ 
er King-, supra. 

37. U S —Petition of Canadian pac. 
R. Co, DC Wash, 278 F 180. 

38. U.S.—Petition of Canadian Pac. 
R. Co, supra. 

33. US.—Joyce v. Bulger, D C N.D, 
240 F. 817. 

40 # U.S —Fredenberg v. Whitney, D 
C.Wash, 240 F. 819. 

41. U S —Fisher v. Alwen, CCA. 
Wash, 290 F 8. 

42. U.S—Fisher v. Alwen, supra. 

43. U S —Fisher v. Alwen, supra. 

58 CJ p 42 note 59 

44. U S.—Joyce v Bulger, D.C.N.D., 
240 F. 817. 

58 C.J. p 42 note 59.* 


45. U S —Fisher v. Alwen, CCA. 
Wash, 290 F. 8. 

46. U S.—Fisher v. Alwen, supra 

47. U.S.—Fisher v. Alwen, supra. 

48. US —In re Merchant Mariners 
Documents Issued to Dimitratos, 
DC Cal, 91 FSupp. 426 

49. U S.—In re Merchant Mariners 
Documents Issued to Dimitratos, 
supra. 

50. U.S.—In re Merchant Mariners 
Documents Issued to Dimitratos, 
supra 

Certificates not needed as evidence 
Where seamen against whom dis¬ 
ciplinary actions were pending under 
statute providing for investigation 
of marine casualties admitted that 
they held certificates of service and 
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no question was raised as to such 
certificates being delivered to, and 
held by, them, requiring them to pro¬ 
duce and deliver such certificates to 
presiding examiner was not justified 
on ground that they were needed as 
evidence in the base —In re Merchant 
Mariners Documents Issued to Dimi¬ 
tratos, supra. 

51. U ’S —In re Merchant Manners 
Documents Issued to Dimitratos, 
supra. 

52. U S.—In re Merchant Mariners 
Documents Issued to Dimitratos, 
supra. 

53. U S —Fisher v. Alwen, CCA. 
Wash., 290 F 8. 

54. U.S.—Fisher v. Alwen, supra. 
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less summary, and technical requirements should not 
be insisted on, 55 there should, at least, be a sub¬ 
stantial compliance with the governing law. 56 The 
right of a stranger to the proceeding to appeal to the 
supervising inspector from a decision of the local 
inspectors granting a license has been denied, 57 
and the act of the supervising inspector who directs 
the revocation of a license, in such an appeal by a 
stranger, is ineffective. 58 In the absence of any 
regulation governing the action of supervising in¬ 
spectors in the exercise of their revisory power over 
the local boards of inspection in respect of suspen¬ 
sion or revocation of licenses, they should follow 
by analogy the practice prescribed for appeal from 
the local boards, and require that the record of 
proceeding before the local board shall be certified 
by the supervising inspector. 59 

Where judicial review of the decision of the com¬ 
mandant of the Coast Guard relative to certificates 
of service and merchant mariners’ documents in an 
investigation of marine casualties is sought, and the 
commandant is not served with notice, such review 
will be denied for lack of jurisdiction. 60 It has 
further been held that it is doubtful whether the 
court has authority to interfere with the command¬ 
ant’s order, it being final and binding on the par¬ 
ties for all purposes; 61 and even where the court 
has jurisdiction to review the order, in the absence 
of a finding that was clearly erroneous and m the 
absence of a showing of arbitrary or like mis¬ 
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conduct, the findings and order of the commandant 
will be affirmed. 62 

§ 7. Filing Manifest and Obtaining Clear¬ 
ance of Vessels 

Clearance Is in effect a vessel's passport granted to 
it when sailing to a foreign port, and, since congress 
has power to control the manner and terms on which 
clearance shall be granted or withheld, compliance must 
be had with the requirements of the statute specifying 
how a clearance may be obtained. 

Clearances have a history in the maritime law 
extending over hundreds of years. 63 A clearance 
is in effect a vessel’s passport, 64 and it is granted 
to vessels sailing to a foreign port. 65 Congress has 
power to control the manner and terms on which 
clearance shall be granted or withheld, 66 and the 
requirements as to how a clearance may be obtain¬ 
ed, specified in the statute, should be complied 
with, 67 including provisions as to matters to be con¬ 
tained in the oaths of the master 68 and of the ship¬ 
per. 69 So also, the collector is neither bound 70 
nor authorized 71 to grant a clearance until a prop¬ 
er manifest is presented to him. In this respect, 
a “manifest” is defined as a written instrument 
containing a true account of the cargo of a ship or 
commercial vessel and which must contain a list 
of all the packages or separate items of freight with 
their distinct marks. 72 A place fixed by longitude 
and latitude on the high seas, where vessels were 
to be met and provisioned, is not “port” within 
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55. U.S.—Fisher v Alwen, supra. 

56. U S —Fisher v. AXwen, supra 

57. U S.—Joyce v Bulger, DCMd, 
240 F 817. 

5a. U S.—Joyce v. Bulger, supra. 

59. U S —Fisher v. Alwen, CCA. 
Wash., 290 F 8 

58 C J p 42 note 73. 

60. TJ.S—In re Certificates of Serv¬ 
ice and Merchant Mariners' Docu¬ 
ments Issued to Soto, DC.NY, 73 
F.Supp 725. 

6L U S.—-In re Certificates of Serv¬ 
ice and Merchant Manners’ Docu¬ 
ments Issued to Soto, supra 

62. U S —In re Certificates of Serv¬ 
ice and Merchant Manners’ Docu¬ 
ments Issued to Soto, supra. 

63. U $.—Hamburg-Amencan Steam 
Packet Co. v U. S , N.Y, 250 F. 747, 
163 CCA 79, certiorari denied 38 
S.Ct. 333, 246 U.S 622, 62 LEd 927 

64. U S.—Hamburg-Amencan Steam 
Packet Co v. U. S, supra. 

"Clearance’ 1 

<1) In maritime law “clearance" is 

a document m the nature of a certifi¬ 
cate given by the collector of cus- I 

toms to an outwardbound vessel to I 


the effect that she has complied with 
the law, and is duly authorized to de¬ 
part—Black L.D.—11 C.J. p 835 note 
75. 

(2) Other definitions see 11 CJ. p 
836 notes 76-78. 

"dear” 

In maritime law, the term “clear” 
means to satisfy the customs, harbor 
dues, and the like, and to obtain from 
the governmental authonty of the 
port leave to depart —International 
Mercantile Marine Co. v Stranahan, 
CCNY., 155 F 428, affirmed 29 S Ct 
671, 214 U.S 320, 53 LEd 1013, fol¬ 
lowed in 29 S.Ct. 678, 213 U S. 344, 53 
LEd 1024. 

“Clearing” is the departure of a 
vessel from port, after complying 
with the customs and health laws 
and like local regulations—Black L. 
D. 

Contents of clearance 

The clearance contains, among oth¬ 
er items, the name of the master, of 
the vessel, and of the port to which 
the vessel is going—Hamburg-Amer¬ 
ican Steam Packet Co. v U S., N'T., 
250 F. 747, 163 C.C A 79, certiorari 
denied 38 S.Ct. 333, 246 U.S. 622, 62 
L.Ed. 927. 


65. U S —Taber v U. S, CCMass, 
23 FCas No 13,722, 1 Story 1. 

58 CJ. p 43 note 80. 

66. U S —Lancashire Shipping Co. v 
Burning, C.C.ANY., 98 F 2d 751, 
followed m Atlantic Transport Co 
v. Durnmg, 98 F2d 753, certiorari 
denied Lancashire Shipping Co. v 
Duming, 59 S Ct 102, 305 US. 635, 
83 L.Ed. 408. 

67. U.S —Hamburg-Amencan Steam 
Packet Co. v U S , N.Y., 250 F. 747, 
163 CCA 79, certiorari denied 38 
S.Ct 333, 246 U'S. 622, 62 L.Ed. 927 

68. U.S —Hamburg-Amencan Steam 
Packet Co. v. U S, supra. 

69. U.S —-Hamburg-American Steam 
Packet Co. v. U. S, supra. 

70. U S —Bas v Steele, Pa., 2 F.Cas 
No 1,088, 3 Wash.C.C 381. 

71. US—Hamburg-Amencan Steam 
Packet Co v U. S, NY., 250 F. 
747, 163 CCA 79, certioran denied 
38 S Ct. 333, 246 U.S. 622, 62 L.Ed. 
927. 

72. Tex—Worbes v. State, 71 S W. 
2d 872, 873, 126 Tex Cr. 379. 
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the statutory meaning of the statutory provisions 
as to clearance. 73 

While the circumstances may be such as to sup¬ 
port a refusal of a clearance, even though the docu¬ 
ments presented are regular on their face, 74 where 
there has been a compliance with the statutory re¬ 
quirements, it is in general the duty of the collec¬ 
tor to grant a clearance, 75 and for a breach of 
duty in this regard he is liable for damages, 76 not¬ 
withstanding he acted under instructions from the 
secretary of the treasury m refusing a clearance. 77 
Under a statute providing that no vessel shall be 
granted clearance while a fine remains unpaid, ex¬ 
cept that clearance may be granted prior to deter¬ 
mination of such question on deposit of a bond 
with sufficient surety to secure payment thereof, 
the word “determine” m the context of the statute 
means administratively determined, 78 and the col¬ 
lector of customs may lawfully refuse clearance 
until payment of the fine, where such refusal oc¬ 
curred after administrative determination of the 
question, notwithstanding posting of bond. 79 

§ 8. Port Wardens Appointed under State 
Statutes 

Uttder various state statutes whose operative force 
has substantially been narrowed, the office of port war¬ 
den has been established, with certain duties as to the 
survey and sale of vessels and cargo. 

Under various state statutes the office of port 
warden has been established, 80 with certain duties 
as to the survey and sale of vessels and cargo; 81 
but the operative force of such statutes has sub¬ 
stantially been narrowed. 82 


§ 9. Wax-Time or Emergency Control 

a. In general 

b. Requisition of vessels in general 

c. War risk insurance 

d. Compensation for requisition or loss 

by war risk 

e. Claims against requisitioned vessel or 

compensation fund 

f. Operation of vessels by director gen¬ 

eral of railroads 

a. In General 

Governmental regulations and controls affecting the 
sale, chartering, use and operation of vessels during war* 
time have been held valid. 

Governmental regulations and controls affecting 
the sale, chartering, use and operation of vessels 
during wartime have been held valid. 83 The Unit¬ 
ed States, by taking protective custody of a for¬ 
eign ship in an American port to prevent her de¬ 
struction and loss by sabotage, does not assume to 
pay or discharge prior debts and liens against the 
vessel for coal, foodstuffs, and supplies furnished 
the vessel. 84 

b. Requisition of Vessels in General 

Under some statutes the requisitioning of vessels 
owned by citizens of the United States, or of foreign 
owned vessels within the jurisdiction of the United 
States, for national defense, during a national emergen¬ 
cy, is authorized. 

Under some statutes, the requisitioning of vessels 
owned by citizens of the United States, 85 or of 
foreign-owned vessels within the jurisdiction of the 
United States, 86 for national defense, during a 


73 . U S —Hamburg-American Steam 
Packet Co. v.U.S.N Y., 250 F 747, 
163 CCA. 79, certiorari denied 38 
S Ct. 333, 246 U-S. 622, 62 L. Ed 927 

74. U S.—Bas v. Steele, Pa., 2 F Cas 
No 1,088, 3 Wash C C 381. 

75. U.S—Hendricks v Gonzalez, N 
Y, 67 F. 351, 14 C.C A 659 

76. U.S—Hendricks v. Gonzalez, su¬ 
pra. 

77. U S —Hendricks v Gonzalez, su¬ 
pra. 

78 . U.S.—Papaliolios v Durmng, D. 
CNY, 90 FSupp. 496, affirmed, C. 
A., 186 F.2d 308, certiorari denied 
71 S.Ct. 1001, 341 U S. 940, 95 L Ed 
1367. 

79. U S.—Papaliolios v Durmng, su¬ 
pra. 

80 . Cal—People v Nickel, 100 P. 
1075, 9 Cal App 783. 

58 C.J p 43 note 99 
“Port warden” is defined as an offi¬ 
cer maintained in some ports to over¬ 
see the administration of the local 
regulations, a sort of harbor mas¬ 
ter—Black X«.I>. 


81. N.Y—Neal v Burling, 177 N.Y. 
S. 902, 107 Misc 617. 

58 CJ p 43 note 1. 

82. N Y —Neal v. Burling, supra 

83. U S —Amencan-Hawanan S. S 

Co v U S, DCNY, 85 FSupp. 
815, affirmed, C A, 191 F 2d 26, cer¬ 
tiorari denied 72 S Ct. 553, 342 U S. 
941, 96 LEd -, 

84. US—Durant v. XT. S , DC.NC, 
53 FSupp. 1003. 

85. US—The Sonora, D C.Tex, 50 
FSupp 687 

Statute held valid 
U S —The Sonora, supra. 

Intervention to obtain requisition of 
vessel 

In proceeding by private person in 
admiralty against vessel and her 
owners for damage to cargo, etc, 
wherein the government intervened 
to obtain recognition of right to req¬ 
uisition the vessel during national 
emergency, admiralty court could not 
fix amount of compensation to be 
paid by government for vessel but 
the government as between the par¬ 
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ties would be bound by the final judg¬ 
ment in the proceedings with respect 
to whom such compensation should 
be paid, and the court might so pro¬ 
vide in order for delivery of vessel to 
war shipping administrator —The 
Sonora, supra 

86. U S.—The Pietro Campanella, D. 

CMd., 41 FSupp. 656. 

Waters within jurisdiction of Unit¬ 
ed States 

Under act authorizing president to 
requisition idle foreign merchant 
vessels in waters within jurisdiction 
of United -States including Philippine 
Islands and Canal Zone for purposes 
of national defense, inclusion of Phil¬ 
ippine Islands and Canal Zone was 
not by way of limitation on powers 
of the president but by way of their 
enlargement —The Maret, CCA Vir¬ 
gin Islands, 145 F2d 431. 

Statutes held not conflicting 

The statute relating to the requisi¬ 
tioning of foreign-owned vessels 
within the jurisdiction of the United 
States has been held not to be in con¬ 
flict with a statute relating to forfei- 
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national emergency, is authorized; but compen¬ 
sation must be paid in accordance with the pro¬ 
visions of law, as discussed infra subdivision d of 
this section. The statutory right to requisition a 
vessel owned by an American citizen during the na¬ 
tional emergency is not affected by the fact that 
the vessel is in the custody of a court of admiralty, 87 
and m the case of a foreign-owned vessel, also, it 
is immaterial to the application of the statute 
whether or not the vessel is subject to litigation 88 
The requisitioning of foreign ships permits them 
to be used for purposes vital to the prosecution of 
the war but does not take them from the custody of 
the courts, 89 and where a court has prior custody 
and jurisdiction of the vessel in forfeiture proceed¬ 
ings it may, notwithstanding the requisition, con¬ 
tinue its technical custody and jurisdiction and 
provide for restoration of the vessel to the cus¬ 
tody of the court marshal on release by the govern¬ 
ment agency requisitioning the vessel. 90 In requisi¬ 


tioning foreign ships, the United States merely 
takes over whatever rights the claimants may have, 
and there is nothing inconsistent in such requisition¬ 
ing and in the forfeiture of such ships for sabo¬ 
tage. 91 

Under the statute the power to requisition vessels 
under conditions fixed by the statute is intrusted 
to a designated administrative agency, 92 and when 
to requisition rests m the sound discretion of such 
agency 93 The motive of a public officer in order¬ 
ing the requisition of a domestic vessel is not open 
to judicial inquiry. 94 

c. War Risk Insurance 

The liability of the United States on a war risk 
insurance policy issued under statutes authorizing the 
issuance of policies of war risk insurance on certain ves¬ 
sels and their cargo is to be determined In accordance 
with the provisions of the policy. 

The liability of the United States on a war risk 


ture of a foreign vessel for sabotage 
—IT. S. v The Antoinetta, CCAN.J 
& Pa, 153 F2d 138, certiorari denied 
Lorenzo v U. S, 66 S.Ct. 1368, 328 
U.'S 863, 90 LEd. 1633, and Rosasco 
v. U. S, 66 SCt 1368, 328 US 863, 
90 LEd 1633, rehearing denied 67 S. 
Ct 31, two cases, 329 US. 820, 91 L 
Ed. 698, certiorari denied Mariano 
Maresca & Co. v. U S, 66 S.Ct 1369, 

328 US. 864, 90 L.Ed 1634, and 
Italia-Societa Anonima Ei Naviga- 
zione v. U. S, 66 SCt. 1369, three 
cases, 328 U.S. 864, 90 LEd 1634, re¬ 
hearing denied 67 S Ct. 32, two cases, 

329 U-S. 820, 821, 91 LEd. 698, cer¬ 
tiorari denied Italia-Societa Anonima 
Pi Navigazione v. U. S., 66 S.Ct 1369, 
328 US. 864, 90 LEd. 1634, and So- 
cieta Anonima Coop Di Navigazione 
Garibaldi v. U S. 66 S.Ct 1369, 328 
US 864, 90 LEd 1634, rehearing de¬ 
nied 67 S Ct 32, two cases, 329 U S. 
821, 91 L Ed 698; certiorari denied 
Italia-Societa Anonima Di Naviga¬ 
zione v U. S , 66 S.Ct 1370, two cas¬ 
es, 328 US 864, 90 LEd 1634, 1635, 
rehearing denied 67 S Ct 33, two cas¬ 
es, 329 US. 821, 91 L.Ed. 699, cer¬ 
tiorari denied Loomis v U- S, 66 S. 
Ct 1375, 328 'US 864, 90 LEd 1635, 
rehearing denied 67SCt 34, 329 US 
821, 91 LEd 699—The Villarperosa, 
BC.N.Y, 43 FSupp 140 

Order to marshal and collector of 
customs 

An order granting petitions of the 
government alleging that the mari¬ 
time commission had taken posses¬ 
sion of two foreign vessels for pur¬ 
poses of national defense under stat¬ 
utory authority and praying that the 
marshal ana collector of customs be 
directed to comply with commission's 
notice of taking was granted with 
understanding that m accordance 
with statute the government assume 
the obligation not only to i pay* just 


compensation for use of vessels, but 
also to pay just compensation to 
proper owners as their claims might 
be established for any uninsured loss, 
damage, or mj'ury to vessels while 
in the government's possession, or¬ 
dinary wear and tear from use ex¬ 
cepted —The Pietro Campanella, B. 
CMd, 41 F.Supp. 656. 

87. U S —The Sonora, B C.Tex , 50 
F.Supp 687. 

88. US—The Villarperosa, DCN 
Y., 43 F.Supp. 140. 

89. U S —U. S. v The Antoinetta, C 
CA.NJ. & Pa, 153 F 2d 138, cer¬ 
tiorari denied Lorenzo v. U S , 66 
SCt 1368, 328 U.S 863, 90 LEd 
1633, and Rosasco v U. S, 66 SCt 

1368, 328 U.S. 863, 90 LEd. 1633, 
rehearing denied 67 SCt. 31, two 
cases, 329 U.S. 820, 91 LEd 698; 
certiorari denied Mariano Maresca 
& Co v. U S, 66 SCt 1369, 328 
U.S. 864, 90 LEd. 1634, and Italia- 
Societa Anonima Bi Navigazione v. 
U. S, 66 S.Ct. 1369, three cases, 328 
US 864, 90 L Ed 1634, rehearing 
denied 67 SCt. 32, two cases, 329 
US. 820, 821, 91 LEd 698; certio¬ 
rari denied Italia-Societa Anonima 
Ei Navigazione v U. S, 66 S.Ct. 

1369, 328 US. 864, 90 LEd 1634, 
and Societa Anonima Coop Di Nav¬ 
igazione Garibaldi v. *U S , 66 S Ct. 
1369, 328 US. 864, 90 LEd 1634, 
rehearing denied 67 S.Ct. 32, two 
cases, 329 U.S 821, 91 LEd 698; 
certiorari denied Italia-Societa An¬ 
onima Ei Navigazione v. U. S., 66 
SCt 1370, two cases, 328 US 864, 

90 LEd 1634, 1635, rehearing de¬ 
nied 67 S.Ct 33, two cases, 329 U. 
S 821, 91 LEd 699; certioran de¬ 
nied Loomis v. U S., 66 S Ct 1375, 
328 US. 864, 90 LEd 1635, rehear¬ 
ing denied 67 S Ct 34, 329 U.S. 821, 

91 LEd. 699 


90. U'S.—The Pietro Campanella, E. 
CMd., 41 FSupp. 656. 

91- U S —U. S v. The Antoinetta, C. 
CAN.J. & Pa, 153 F 2d 138, cer¬ 
tiorari denied Lorenzo v. U. S, 66 
SCt 1368, 328 US 863, 90 LEd 
1633, and Rosasco v. U S , 66 S Ct 

1368, 328 U.S 863, 90 L Ed 1633, 
rehearing denied 67 S Ct 31, two 
cases, 329 U.S. 820, 91 LEd 698; 
certiorari denied Manano Maresca 
& Co. v. U. S, 66 SCt 1369, 328 U. 
S. 864, 90 LEd 1634, and Italia- 
Societa Anonima Ei Navigazione v. 
U S , 66 S Ct 1369, three cases, 328 
US 864, 90 LEd 1634, rehearing 
denied 67 SCt. 32, two cases, 329 
US. 820, 821, 91 LEd 698; cer¬ 
tiorari denied Italia-Societa Anoni¬ 
ma Ei Navigazione v U. S , 66 S.Ct 

1369, 328 US. 864, 90 LEd 1634, 
and 'Societa Anonima Coop Ei Nav¬ 
igazione Garibaldi v. U. S , 66 SCt. 
1369, 328 US 864, 90 LEd 1634, 
rehearing denied 67 S Ct 32, two 
cases, 329 US 821, 91 LEd. 698; 
certiorari denied Italia-Societa An¬ 
onima Ei Navigazione v. U. S , 66 S. 
Ct 1370, two cases, 328 U.S. 864, 90 
LEd. 1634, 1635, rehearing denied 
67 S Ct. 33, two cases, 329 U S. 821, 
91 LEd 699; certiorari denied 
Loomis v U S , 66 -S Ct 1375, 3 28 
US. 864, 90 LEd. 1635, rehearing 
denied 67 SCt. 34, 329 US 821, 91 
LEd. 699. 

92* US —American-Hawanan S S. 
Co. v. U S, ECN.Y, 85 FSupp. 
815, affirmed, CA, 191 F2d 26, 
certiorari denied 72 SCt 553, 342 
U.S. 941, 96 LEd. -, 

93. U.S.—Amencan-Hawaiian S. S. 
Co. v. U, S, supra. 

94. N.Y.—Henjes Marine, Inc., ▼. 
White Const Co., 58 N.YS.2d 384. 
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insurance policy issued under statutes authorizing 
the issuance of policies of war risk insurance on 
certain vessels and their cargo is to be determined 
in accordance with the provisions of the policy. 96 
General rules apply with respect to the validity of 
issuance and delivery of the policy. 96 The delivery 
of a war risk insurance binder after known loss 
of the vessel may be valid, 97 and, Where the gov¬ 
ernment was under statutory obligation to furnish 
war risk insurance at the time of requisition of use 
of a vessel, the fact that the vessel requisitioned 
was lost through enemy action some time before 
the actual execution of the charter and insurance 
binder was held not to render such insurance ultra 
vires. 98 

No liability exists under a war risk insurance poli¬ 
cy except for a loss covered thereby, 99 and the inten¬ 
tion of the parties to the policy is controlling in 


determining whether a particular loss is within the 
coverage of the policy. 1 Generally, war risk insur¬ 
ance covers losses due to perils superimposed on 
usual marine perils by war, 2 and, under the terms 
of the policy, losses for which liability exists are 
those only which are “consequences of hostilities or 
warlike operations.” 3 So the coverage of such a 
policy extends only to perils due directly to some 
hostile action, military maneuver, or operational 
war danger, and does not include aggravation or 
increase of maritime risk because of war opera¬ 
tions. 4 There must be a causal connection between 
the warlike operation and the occurrence which re¬ 
sulted in the loss, 5 and the existence or nonexist¬ 
ence of causal connection between the peril insured 
against by the policy and the loss is determined by 
looking to the factual situation in each case and 
applying the concept of proximate cause. 6 


05. TJ S.—De La Rama S S Co. v. U. 
©, DON'T., 98 F.Supp 514, re¬ 
versed on other grounds CA. ( 198 
F.2d 182. 

Amount of recovery under policy as 
measured by “just compensation' 1 
see infra subdivision d of this sec¬ 
tion. 

Application of normal business 
standards 

United States was engaged in busi¬ 
ness in so far as war risk insurance 
on requisitioned vessel was con¬ 
cerned, and its actions and obliga¬ 
tions were to be judged by normal 
business standards—De La Rama S. 
S. Co. v. U. S , supra. 

©6. U S —National Bulk Carriers v. 
U. S., DC Del, 56 F'Supp 765 
A charter and war risk binder is¬ 
sued by the government and cover¬ 
ing a requisitioned vessel, which cre¬ 
ated new rights and liabilities and 
was a substitute for the shipowner’s 
right to receive full compensation, 
created a valid contract of insurance 
and was not merely a restatement 
of a preexisting obligation—Nation¬ 
al Bulk Carriers v. U. S, supra. 

-97* U S.—De La Rama S S. Co. v 
U. S, DCN.T, 98 FSupp. 514, re¬ 
versed on other grounds CA, 198 
F.2d 182—National Bulk Carriers 
v U. S, D.C.Del., 56 FSupp. 765 
-98. U S.—U S. v. Deahy, C.C.A.Del, 
148 F 2d 462. 

-99. U.S—Loyal Fur Mfg Co. v. U 
S., DCN.T., 87 FSupp 116. 

• Cargo war risk policy 
U.S.—Loyal Fur Mfg. Co. v. U. S, 
supra. 

.Breach of warranty by insured held 
not waived 

U.S.—Loyal Fyr Mfg. Co. v. U. S., 
supra. 

:1. U.S.—Standard -Oil Co of N. J v. 
U. 8., N.T, 71’ SCt. 135, 340 US 
54, 95 L.Efl. M, JtoUwsd in Libby, 


McNeill & Libby v. U S, CtCl, 
71 S.Ct. 144, 340 US. 71, 95 L Ed 
86 

2. U S.—Standard Oil Co. of N. J. v 
U. S, NT, 71 SCt 135, 340 US 
54, 95 L Ed 68, followed in Libby, 
McNeill & Libby v U S , Ct Cl, 71 
SCt. 144, 340 US 71, 95 L Ed. 86. 

3. U.S—U. S v. Standard Oil Co of 
N. J., C.ANT, 178 F.2d 488, af¬ 
firmed 71 S.Ct 135, 340 US 54, 95 
L Ed 68, followed in Libby, Mc¬ 
Neill & Libby v U S , Ct Cl, 71 S 
Ct. 144, 340 U'S. 71, 95 L.Ed. 86 

Question of fact 

Whether a vessel is engaged in 
warlike operation at time of loss is 
essentially a question of fact—U. S 
v Standard Oil Co. of N. J., DCN.T, 
81 F Supp. 183, reversed on other 
grounds, CA, 178 F.2d 488, affirmed 
71 SCt 135, 340 US 54, 95 LEd 68, 
followed in Libby, McNeill & Libby 
v U S, CtCl, 71 S.Ct. 144, 340 US. 
71, 95 LEd 86. 

Creation of peril 

A loss will be held to be a “conse¬ 
quence of hostilities” and to come 
within limits of war risk policy 
where one of the vessels party to 
the loss is both engaged in warlike 
operation and so navigating as re¬ 
sult of the war that it creates a per¬ 
il—U. S v Standard Oil Co. of N 
J, CANT., 178 F 2d 488, affirmed 
71 SCt. 135, 340 US. 54, 95 LEd 68, 
followed in Libby, McNeill & Libby 
v U S, CtCl, 71 S.Ct. 144, 340 US. 
71, 95 LEd 86 
Defensive operations 
Warlike operations include and 
cover operations defensive as well as 
offensive in character.—U S v 
Standard Oil Co of N J, D C.N.T., 81 
F Supp. 183, reversed on other 
grounds, CA, 178 F.2d 488, affirmed 
71 SCt. 135, 340 US. 54, 95 L.Ed. 68, 
followed in Libby, McNeill & Libby v. 
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U 'S, CtCl, 71 set 144, 340 U'S. 71, 
95 LEd 86. 

Boss held not within risk insured 

(1) In general—U S v Standard 
Oil Co of N J, CANT., 178 F.2d 
488, affirmed 71 S Ct 135, 340 U.S. 54, 
95 L Ed 68, followed m Libby, Mc¬ 
Neill & Libby v U S , Ct.Cl., 71 S Ct. 
144, 340 US 71, 95 LEd 86. 

(2) Where there was no causal 
connection between stranding of ves¬ 
sel when inexperienced helmsman 
made mistake m steering and ves¬ 
sel's warlike operation of transport¬ 
ing military supplies and personnel 
between war bases, the stranding 
was not “consequence of warlike op¬ 
erations” within policy insuring ves¬ 
sel against war risks, including all 
consequences of warlike operations — 
Libby, McNeill & Libby v. U. S., Ct. 
Cl., 71 8 Ct. 144, 340 U.S. 71, 95 L.Ed. 
86 . 

4. US —U S v Standard Oil Co of 
N. J., CANT, 178 F2d 488, af¬ 
firmed 71 SCt 135, 340 US. 54, 95 
L Ed 68, followed in Libby, Mc¬ 
Neill & Libby v U S , CtCl, 71 S. 
Ct. 144, 340 US 71, 95 LEd 86. 

5. U.S—Standard Oil Co of N J. 
v U. S, NT, 71 SCt 135, 340 US. 
54, 95 LEd 68, followed m Libby, 
McNeill & Libby v U S, Ct Cl. f 71 
SCt 144, 340 US. 71, 95 LEd. 86. 

Peril common to all vessels 

Where a vessel engaged in a war¬ 
like operation suffers damage be¬ 
cause of a peril common to war ves¬ 
sels and nonwar vessels alike, the 
marine underwriters, rather than 
war risk underwriters, will be held 
liable—U 'S. v Standard Oil Co of 
N J., C.ANT., 178 F 2d 488, af¬ 
firmed 71 S.Ct 135, 340 US 54, 95 
LEd 68, followed in Libby, McNeill 
& Libby v U S., CtCl, 71 S.Ct. 144, 
340 U.S. 71, 95 L.Ed. 86. 

6- US —Standard Oil Co of N J v. 
U. S., N.T, 71 S.Ct. 135, 340 U.S. 
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Suit to enforce liability on a war risk insurance 
policy may be brought in the court specified by stat¬ 
ute. 7 In accordance with the terms of the statute, 
suit may be instituted where there is a disagree¬ 
ment between insurer and insured as to a claim 
for loss on account of such insurance, 8 and an ad¬ 
ministrative determination of just compensation for 
the loss is not required as a condition precedent to 
commencement of the action 9 Even if such a de¬ 
termination were required as a condition precedent 
to suit, the condition is one which could be waived, 10 
and the refusal of the proper board or officer to 
act within a reasonable time after known loss of the 
vessel constitutes a determination that no amount 
was payable on the insurance or an election waiving 
its right to make one. 11 There is no obligation on 
the part of insured to bring a proceeding to compel 
the making of such administrative determination. 12 
The owner claiming that the loss resulted from a 
war risk, rather than a marine risk, so as to be 
within the coverage of the policy, has the burden 


of proof. 13 

d. Compensation for Requisition or Loss by 
War Risk 

Generally, under the statutes authorizing the requi¬ 
sition of certain vessels for use by the federal govern¬ 
ment, the government is obliged to pay just compensa¬ 
tion for the taking or use, and a similar liability for 
just compensation exists where there has been a loss of 
a vessel under a policy of war risk insurance issued by 
the United States. 

Generally, under the statutes authorizing the 
requisition of certain vessels for use by the federal 
government, the government is obliged to pay “just 
compensation” for the taking or use , 14 and a sim¬ 
ilar liability for “just compensation” exists where 
there has been a loss of a vessel under a policy 
of war risk insurance issued by the United States 
or an agency thereof, fixing the amount of insur¬ 
ance as “just compensation” to be determined under 
the provisions of the Merchant Marine Act 15 The 
term “just compensation” as used in the statute au¬ 
thorizing payment of just compensation to the own- 


54, 95 LEd. 68, followed in Libby, 
McNeill & Libby v. U S, Ct-Cl., 71 
SCt. 144, 340 U.'S. 71, 95 LEd. 86. 
Collision, with moving* warship 

The proximate cause method of de¬ 
termining- on the facts of each case 
whether a loss is consequence of war¬ 
like operations and therefore a war 
insurance risk will be applied rather 
than English decisions purportedly 
announcing the rule that the mere 
showing of loss from collision with 
moving warship establishes liability 
under war risk policy as a matter of 
law.—Standard Oil Co. of N. J. v. TJ. 

S., NT., 71 BCt. 135, 340 VS . 54, 95 
LEd 68, followed m Libby, McNeill 
& Libby v TJ. S, CtCL, 71 S.Ct 144, 
340 U.S. 71, 95 L.Ed 86 

7. US —De La Rama S. S Co. v. IT. 

S., DC NT, 98 F.Supp 514, re¬ 
versed on other grounds C.A., 198 
F2d 182 

Effect of repeal of statute 

Although United States incurred 
war risk insurance liability through 
loss of requisitioned motor vessel and 
libel on claim was commenced and 
pending m federal district court pri¬ 
or to repeal of statutory provision 
giving district court jurisdiction to 
hear such claim, after the repeal 
district court no longer had jurisdic¬ 
tion of libel—De La Rama S S Co 
v. TJ. fl., CA.NT, 198 F2d 182 
Petition to court of claims 
Where libelant, which had already 
initiated proceeding on claim for war 
risk insurance, filed petition for just 
compensation in United States court 
of claims shortly before expiration 
of statute of limitations for such 
claim, such filing was not determina¬ 
tive of jurisdiction of district court 
to hear pending claim for war risk 


insurance —De La Rama S S. Co. v. 
U. S., DC NT., 98 FSupp. 514, re¬ 
versed on other grounds, CA, 198 F 
2d 182. 

8. US —De La Rama S S. Co v. U 
S, DC NT, 98 FSupp. 514, re¬ 
versed on other grounds, CA., 198 
F 2d 182 

Impossibility of adjusting claim be¬ 
fore running of limitations 
Failure of War Shipping Admin¬ 
istration to adjust claim for loss on 
account of war risk insurance and its 
statement that it would be impos¬ 
sible to dispose of matter by time 
the statute of limitations would have 
afforded it complete defense consti¬ 
tuted disagreement as to insurance 
claim sufficient to authorize owner 
of lost vessel to bring libel —De La 
Rama S. S. Co. v U 'S , DCN.T, 98 
FSupp. 514, reversed on other 
grounds, CA, 198 F 2d 182 

9- US —De La Rama S S Co. v. U 
»S., DC NT, 98 FSupp 514, re¬ 
versed on other grounds, CA, 198 
F 2d 182 

10. U S —National Bulk Carriers v. 
U S, DC Del., 56 FSupp. 765 

11. U.S—De La Rama S S. Co v. 
ror S, DC NT, 98 F.Supp 614, re¬ 
versed on other grounds, CA, 198 
F.2d 182. 

12. U.S—De La Rama S S. Co v. 
U S, DCN.T., 98 F.Supp. 514, re¬ 
versed on other grounds, CA, 198 
F.2d 182 

13. US—U. S v. Standard Oil Co 
of N. J, CA.N.Y, 178 F 2d 488, 
affirmed 71 S Ct 135, 340 U S. 54, 95 
LEd. 68, followed in Libby, Mc¬ 
Neill & Libby v, U. S, Ct Cl, 71 S 
Ct 144, 340 US 71, 95 LEd 86. 
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14. U.S.—De La Rama S S Co r. 
U S., DCN.T., 92 FSupp 243— 
National Bulk Carriers v. U S, D. 
C.Del ,82 F Supp 495—Copper Riv¬ 
er Packing Co. v U S., 118 Ct CL 
561 —Nicholson Transit Co v U- 

S., 118 Ct Cl 344—Jacobson v. U- 

S., 118 CtCl 327. 

15. U S —Amencan-Hawanan S. S. 

Co v U. S, DC NT., 85 FSupp. 
815, affirmed, CA, 191 F-2d 26, cer¬ 
tiorari denied 72 'S Ct 553, 342 U. 
S 941, 96 LEd. -. 

Requisition on time charter basis 
Where the government requisi¬ 
tioned a vessel on a time-charter ba¬ 
sis and issued a war risk binder de¬ 
fining the amount of insurance as 
“just compensation” to be determined 
under the Merchant Marine Act, the 
amount of damages to be awarded 
the owner for total loss of the ves¬ 
sel was the sum that would be con¬ 
sidered just compensation for the 
vessel as though, at the time of such 
loss, the vessel had been requisi¬ 
tioned as to title by the government. 
—The Virginia, D C Del., 73 F.Supp 
622, affirmed, CA, National Bulk 
Carriers v. U. S., 169 F.2d 943. 
Vessel rebuilt after constructive to¬ 
tal loss 

Where government requisitioned 
vessel on time-charter basis and ves¬ 
sel was torpedoed but remained 
afloat and was subsequently rebuilt 
after having been found a construc¬ 
tive total loss, amount of award m 
action by owner to recover just com¬ 
pensation was to he determined as 
though vessel had actually been sunk 
and thereby became a complete and 
total loss to her owner.—'National 
Bulk Carriers v. U. S., D C.Del., 82* 
FSupp. 495. 
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er of a vessel requisitioned or purchased by the 
government in time of emergency means the same 
as “just compensation” in the Fifth Amendment 
to the federal Constitution, and is subject to gen¬ 
eral principles announced by the courts in awarding 
just compensation under the Fifth Amendment 16 
The determination as to what constitutes just com¬ 
pensation is a matter for the courts, 17 and while 
they are not necessarily bound by the terms of the 
statute authorizing the requisition of vessels, since 
provision for just compensation is specifically a 
constitutional matter, they may, in arriving at what 
compensation is just, consider the factors impelling 
congress to enact certain provisions as to compen¬ 
sation. 18 Rules formulated for the guidance of an 
administrative body administering the Merchant 
Marine Act, with respect to what constitutes just 
compensation, are entitled to great respect, but 
such rules may not run counter to provisions of the 
statute. 19 

Generally speaking, just compensation for a ves¬ 


sel requisitioned or lost under a policy of war risk 
insurance is the value of the property taken at the 
time of the taking, 20 or, as otherwise stated, the 
fair and reasonable value of the vessel, 21 and not 
necessarily the cost of the vessel to the owner, 22 
or reproduction cost, 23 less depreciation. The de¬ 
termination of value of a ship cannot be reduced 
to inexorable rules, 24 that is, ascertainment of value 
is not controlled by artificial rules, but must be a 
reasonable judgment having its basis in a proper 
consideration of all relevant facts 25 The court will 
consider each vessel as an individual thing, and its 
value at the time of taking will be determined from 
all evidence in the record and in the light of condi¬ 
tions then existing, 26 value must be determined 
in the light of all the circumstances which properly 
go into an appraisal of value 27 In accordance with 
these rules, particular awards have been held to 
constitute just compensation for the requisition of 
a vessel or for its loss under a policy of war risk 
insurance, 28 An award may include interest to 


16. U S —The Virginia, D C Del, 73 
FSupp 622, affirmed, CA, Nation¬ 
al Bulk Carriers v. U. S., 169 F 2d 
943. 

17 . U S —Cors v U S , 75 F Supp. 
235, 110 CtCl 66, reversed on oth¬ 
er grounds 69 S Ct. 1086, 337 US 
325, 93 LEd 1392 

18 . U S.—Baltimore Steam Packet 
Co v U. S, 81 FSupp 707, 112 Ct. 
Cl. 433. 

19 . U.S —'Cors v U. S, 75 F.Supp 
235, 110 Ct Cl. 66, reversed on oth¬ 
er grounds 69 'S Ct 1086, 337 U.S 
325, 93 LEd 1392 

20. U.S.—U S v. Toronto, Hamil¬ 
ton & Buffalo Nav Co, Ct.Cl, 70 
SCt. 217, 338 US 396, 94 LEd 
195—National Bulk Carriers v U. 
S, D.C Del, 82 F.Supp 495—Balti¬ 
more Steam Packet Co v U. S , 81 
F Supp 707, 112 Ct Cl 433—Wilson j 
Line v. *U. S, 78 F.Supp 821, 111 
CtCl. 764—The Virginia, DC Del, 
73 F.Supp 622, affirmed, CA., Na¬ 
tional Bulk Carriers v. U. S., 169 
F 2d 943. 

Vessels held to have potential value 
U S —Jacobson v. U. S, 118 Ct Cl. 
327. 

limitation of recovery by original 
demand 

Fact that during negotiations for 
settlement of its claim for war risk 
insurance valuation, shipowner de¬ 
manded a certain sum from War 
Shipping Administration was not 
binding on shipowner and commis¬ 
sioner did not err in placing a val¬ 
uation m excess of sum originally 
demanded—De La Rama S. S Co. v. 
U. S., D.C.N.Y., 92 F.Supp. 243. 


21 . U S.—Seven-Up Bottling Co. of 
Los Angeles v U. S, 68 F.Supp 
735, 107 Ct.Cl. 402, certiorari de¬ 
nied 68 SCt. 56, 332 U.S. 757, 92 L 
Ed 343. 

22. U S —U S v. Toronto, Hamilton 
& Buffalo Nav Co., CtCl, 70 SCt. 
217, 338 U.S 396, 94 LEd 195— 
McDonald v. U S., 90 FSupp 703, 
116 CtCl 734. 

23. U.S —U. S v. Toronto, Hamilton 
& Buffalo Nav Co., CtCl., 70 SCt. 
217, 338 U'S 396, 94 LEd 195— 
McDonald v. U S, 90 FSupp 703, 
116 Ct Cl 734—Smith-Douglass Co. 
v U 'S., CtCl., 81 FSupp. 215 

24 . US —U. S. v. Toronto, Hamilton 
& Buffalo Nav Co., CtCl., 70 SCt. 
217, 338 US 396, 94 LEd 195— 
De La Rama S S Co. v. U. S, DC. 
NY., 92 FSupp. 243. 

25. US—Baltimore Steam Packet 
Co v. U S, 81 F.Supp. 707, 112 Ct. 
Cl. 433. 

Government not an insurer 

Where United States requisitioned 
vessel in wartime, government did 
not stand in place of insurer having 
contract of indemnity with owner.— 
Baltimore Steam Packet Co. v. U. S , 
81 FSupp 707, 112 CtCl 433. 

26 . U.S—U S v Toronto, Hamilton 
& Buffalo Nav Co , Ct Cl, 70 S Ct 
217, 338 US 396, 94 LEd. 195— 
Baltimore 'Steam Packet Co v. U. 
S., 81 FSupp 707, 112 Ct.Cl. 433. 

27. US—Henjes v. U. S , 87 F Supp. 
780, 115 CtCl. 264, certiorari de¬ 
nied 70 SCt. 1022, 339 U.S. 978, 94 
LEd. 1382. 

28 . U.S—Amencan-Hawaiian S. S 
Co. v. U. S , C A N.Y., 191 F.2d 26, 
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certiorari denied U S v. American- 
Hawanan S S Co , 72 S Ct 553, 342 

US 941, 96 LEd.-National 

Bulk Carriers v. U. S, C A Del, 
169 F 2d 943—Daniel C Robinson, 
Inc. v U S., 95 F.Supp 236, 118 Ct 
Cl. 414—De La Rama S S. Co v. 
U. S, DCN.Y., 92 FSupp. 243— 
McDonald v. U. S, 90 FSupp. 703, 
116 CtCl. 734—Ramselius v. U. S, 
90 FSupp 547, 116 Ct.Cl. 734— 
Pontin Boat Corp v U. S, 89 F 
Supp 685, 116 Ct.Cl. 488—Toronto, 
Hamilton & Buffalo Nav Co v U. 
S, 88 F.Supp 1016, 116 CtCl 184 
—Henjes v. 'U. S, 87 FSupp. 780, 
115 CtCl. 264, certioran denied 70 
SCt 1022, 339 US. 978, 94 L.Ed 
1382—National Bulk Carriers v. U. 
S, DC.Del, 82 F Supp. 495—Broad- 
foot V. U S, 82 F.Supp. 514, 113 
Ct Cl 280—Baltimore Steam Pack¬ 
et Co. v U S , 81 F Supp 715, 112 
Ct Cl 458—Baltimore Steam Pack¬ 
et Co. v. U. S , 81 F.Supp 713, 112 
CtCl. 469—Baltimore Steam Pack¬ 
et Co v U S., 81 F Supp. 711, 112 
CtCl 448—Baltimore Steam Pack¬ 
et Co v. U. S., 81 F Supp. 707, 112 
Ct Cl. 433—Smith-Douglass Co. v 
U S, CtCl, 81 F.Supp. 215—Wil¬ 
son Line v. U. S , 78 F.Supp 821, 
111 Ct Cl. 764—Turkmgton v U. S., 
71 FSupp 352, 108 CtCl. 571— 
Kendall v. U. S, 71 FSupp 348, 
108 CtCl. 497—Seven-Up Bottling 
Co of Los Angeles v. U. S , 68 F 
Supp 735, 107 Ct.Cl, 402, certiorari 
denied 68 SCt 56, 332 U.S 757, 92 
LEd 343—Trailerships v U S., 66 
F.Supp. 595, 106 CtCl. 215—Copper 
River Packing Co. v. U. S , 118 Ct 
Cl. 561—Nicholson Transit Co. v. 
U S , 118 Ct Cl. 344—Jacobson v. 
U. S., 118 CtCl. 327. 
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the extent permitted by law. 2 ^ 

Where insurance was issued by the government 
in connection with its requisition time charter of the 
vessel, the date of valuation has been said to be 
fixed as of the time of requisition, that is, the value 
as of the date of beginning of the risk under the 
policy, 30 rather than as of the date of loss. 31 It 
has also been held, however, that if a ship is sunk 
or otherwise reduced to a total loss due to a war 
risk while in government use under requisition the 
date of loss is considered to be the date on which 
the government finally completely took the ship for 


all purposes rather than just for use, and it must 
pay just compensation as of that date, 32 rather than 
as of the date of requisition. 33 

Measurement of value; factors considered. Or¬ 
dinarily, just compensation for the loss or taking of 
a vessel is measured by fair market value where 
a market is shown to exist 34 In determining mar¬ 
ket value, resort may be had to evidence of sales 
of comparable vessels on or near the date of loss, 35 
and if there are no sales of like ships, then resort 
may be had to other evidence 36 Sales of com* 
parable vessels by the maritime commission ordi* 


29. Interest recoverable by owner 
of vessel 

U.S—National Bulk Carriers v U. 
S, C A Del, 169 F2d 943—Gart- 
land S S Co v. U S, Ct Cl, 98 F. 
Supp 587—Darnel C Robinson, Inc. 
v U. S, 95 F Supp 236, 118 Ct Cl 
414—De La Rama S S Co. v U. 
S, D.CNY, 92 F Supp 243— 
Ramselms v U S, 90 F Supp 547, 
116 Ct Cl 612—Henjes v U S , 87 
FSupp 780, 115 Ct_Cl 264, certio¬ 
rari denied 70 S Ct 1022, 339 U.S. 
978, 94 LEd 1382—American-Ha- 
wanan S S Co v. U S, DC NT, 
85 F Supp 815—National Bulk Car¬ 
riers v U S, D C Del, 82 F Supp. 
495—Baltimore Steam Packet Co 
v. U S., 81 F Supp 707, 112 Ct Cl. 
433—Smith-Douglass Co v. U S, 
CtCl, 81 F Supp 215—Wilson Line 
v. U S, 78 F.Supp 821, 111 Ct Cl. 
764—The Virginia, DC Del., 73 F 
Supp. 622, affirmed, CA., National 
Bulk Carriers v U S.169 F.2d 943 
—Kendall v. U. S, 71 FSupp 348, 
108 CtCl 497—Seven-Up Bottling 
Co of Los Angeles v. U. S, 68 F 
Supp. 735, 107 CtCl. 402, certiorari 
denied 68 S Ct 56, 332 U.S 757, 92 
LEd 343—Trailerships v U. S, 66 
FSupp 595, 106 Ct.Cl 215—Cop¬ 
per River Packing Co v U. S, 118 
Ct.Cl. 561—Nicholson Transit Co v. 
U S, 118 CtCl 344—Jacobson v. 
U S, 118 CtCl. 327. 

Interest recoverable on counterclaim 
by government 

U.S.—Daniel C Robinson, Inc. v. U. 
S, 95 FSupp 236, 118 Ct.Cl 414. 

30. U S —American-Hawanan S S 

Co. v. U. S, DC.NT, 85 FSupp. 
815, affirmed, CA, 191 F 2d 26, cer¬ 
tiorari denied 72 S Ct 553, 342 U S. 
941, 96 LEd -- 

31. 'U.S—American-Hawanan S. S. 
Co. v. U. S, supra 

32. U.S—National Bulk Carriers v. 
U.S.. C A Del, 169 F2d 943—De La 
Rama S S. Co. v. U. S, D.C N Y„ 
92 F.Supp. 248. 

33. US—De La Rama S. S. Co v. 
U. S, supra. 

34. U.S.—National Bulk Carriers v. 
U. S, C.A.Del., 169 F 2d 943—De 
La Rama S. S. Co. v. U. S, D.C.N.« 


Y, 92 FSupp 243—National Bulk 
Carriers v U S, D C Del, 82 F 
Supp 495—Cors v U. S, 75 F 
Supp 235, 110 Ct Cl 66, reversed on 
other grounds 69 S Ct 1086, 337 U 
S 325, 93 LEd 1392. 

What constitutes “market value** 
“Market value” at time of requi¬ 
sition of purchase of vessel by gov¬ 
ernment m time of emergency is 
sum that would in all probability re¬ 
sult from fair negotiations between 
owner willing to sell and buyer de¬ 
siring to buy and ship can have 
“market value,” notwithstanding no 
one ship is precisely like another 
and is not subject to daily quotation 
on some exchange—U. 'S. v. Buxton 
Lines, C.CAVa, 165 F 2d 993—The 
Virginia, DC Del, 73 FSupp 622, 
affirmed, C A., National Bulk Car¬ 
riers v. U. S, 169 F 2d 943. 

Free market 

The market to be considered m as¬ 
certaining market value as a measure 
of just compensation for loss of a 
steamship is a free market, if such 
exists, at time and place of taking, 
even though market itself may be 
considered abnormal due to state of 
economy at time, either because of 
war, depression, or other factors — 
De La Rama S. S Co. v. U. S , D C N 
Y, 92 F.Supp. 243. 

Place of market 

Price at the market nearest the 
taking is neither practical nor fair 
in determining value of vessel requi- 
| sitioned for public use, since own¬ 
ers would, if possible, sell without 
geographic restriction.—U S. v. Tor¬ 
onto, Hamilton & Buffalo Nav. Co., 
Ct CL, 70 S,Ct. 217, 338 U.S 396, 94 
LEd 195. 

market value held sufficiently estab¬ 
lished 

U.S.—The Virginia, DC.Del., 73 F. 
Supp 622, affirmed, CA., National 
Bulk Carriers v. U. S, 169 F.2d 
943. 

Evidence held insufficient to estab¬ 
lish market value 

U S —U S. v. Toronto, Hamilton & 
Buffalo Nav. Co, Ct Cl., 70 S.Ct. 
217, 338 U.S. 396, 91 LEd 195— 
Kendall v. U. S, 71 FSupp. 348, 108 
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Ct Cl. 497—Nicholson Transit Co*, 
v. U. S., 118 Ct Cl 344 
Projection of former market 

In order to avoid purely capricious 
valuations having no relation to true 
value, every effort should be made to 
bridge gap during which there was 
no market for a ship requisitioned by 
the government by projecting the 
former market, if not too remote, on 
the trend shown by the evidence, or 
of which the court is judicially 
aware, thus reaching as nearly as the 
court can, the figure that the court 
thinks a willing buyer would have 
given a willing seller for the ship — 
Ramselius v U. S, 90 F'Supp. 547* 
116 Ct Cl 612—Smith-Douglass Co. v. 
U S., Ct Cl, 81 F Supp. 215. 

35. U S —The Virginia, D C.Del., 73 
FSupp. 622, affirmed, CA, Nation¬ 
al Bulk Carriers v. U S, 169 F 2d 
943 

Number of sales 

(1) Sales of other vessels may be 
considered although insufficient m 
number to constitute a market.—De 
La Rama S S Co. v. U Sv, D.ONY.* 
92 FSupp. 243 

(2) Year m which sufficient sales 

occurred may be used as basis for 
computing market value rather than 
year m which no sales took place.— 
American-Hawanan S S Co. v. U- 
'S, DC NY., 85 FSupp 815, affirmed, 
C.A., 191 F.2d 26, certiorari denied 7 2 
S Ct. 553, 342 U S. 941, 96 L.Ed _. 

(3) Evidence held to show suffi¬ 
cient sales of comparable vessels to- 
constitute market which could be 
used as basis for valuation —The 
Virginia, D C Del, 73 F Supp 622, af¬ 
firmed, C A, National Bulk Carriers 
v. U S, 169 F.2d 943 

Sales of dissimilar vessels held. In¬ 
sufficient to establish market 
U.S —u. S* v. Toronto, Hamilton & 
Buffalo Nav. Co., Ct Cl, 70 S Ct. 
217, 338 US. 396, 94 LEd 195—Na¬ 
tional Bulk Carriers v. U. S, D.C. 
Del, 82 FSupp 495 

36. U S.—The Virginia, D C.Del, 73 
FSupp 622, affirmed, CA., Nation¬ 
al Bulk Carriers v. U. S, 169 F.2d 
943. 
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narily may be considered, even though such sales 
were made at cost and without competition, 37 but 
sales by such commission may, in certain circum¬ 
stances, be insufficient to constitute a market on 
which valuation of a lost vessel may be based, 38 
as where the sales were subject to unusual condi¬ 
tions and restrictions. 39 

Where the market value of a vessel cannot be 
ascertained because of the absence of a market, re¬ 
sort must be had to other data in order to ascer¬ 
tain the value of the vessel for purposes of com¬ 


§ 9 

pensating the owner, 40 even though the inquiry 
may involve what is, at best, a guess by informed 
persons. 41 In the absence of a free market, the 
basis of valuation must be a composite one, based 
on such factors as reconstruction cost less deprecia¬ 
tion, the manner in which the vessel had been kept 
up, appraisals for insurance purposes, earning ca¬ 
pacity, original cost where appropriate, the extent 
of demand compared to supply, the amount of war 
risk insurance obtainable, restrictions to which ships 
were subject, and other relevant factors. 42 


37- U S —-National Bulk Carriers v. 
TJ. S, C A Del., 169 F 2d 943. 

Differences between. two types of 
ships held not radical 
US—National Bulk Carriers v. U 

S., supra. 

38- US—De La Rama S S. Co. v. 
U. S., DC NT, 92 FSupp. 243. 

39. U S —De La Rama S S Co v 
U S, supra. 

40. US —Pontm Boat Corp. v. 'U. S , 
89 FSupp. 685, 116 Ct Cl. 488. 

Probable market value 

Where there is no market value of 
requisitioned vessel, other evidence 
may be resorted to. and value of ves¬ 
sel at time of loss may be taken 
to be the sum which, considering all 
circumstances, probably could have 
been obtained for her on the date of 
the loss, which is a sum that m all 
probability would result from fair 
negotiations between an owner will¬ 
ing to buy or sell and a purchaser de¬ 
siring to buy—National Bulk Car¬ 
riers v. U. S, CAJDel., 169 F.2d 943 

41. U S.—U. S. v. Buxton Lines, C.C 
A-Va., 165 F.2d 993. 

42. US —De La Rama S. S Co v U 

S., D C NT , 92 F Supp 243—Amer- 
lcan-Hawanan S 'S Co. v. U. S. f D. 
C.N.T, 85 FSupp 815, affirmed, C 
A, 191 F2d 26, certiorari denied 72 
SCt. 553, 342 US. 941, 96 LEd 

-- —National Bulk Carriers v. U. 

S., DC Del, 82 FSupp 495—Balti¬ 
more Steam Packet Co v. U. S, 81 
F.Supp. 707, 112 CtCl. 433—Wil¬ 
son Line v U. S, 78 FSupp 821, 
111 Ct.Cl 764—Nicholson Transit 
Co. v. U. S., 118 CtCl 344. 

Individual factors held entitled to 
consideration under circumstanc¬ 
es 

(1) Faming power of vessel — 
American-Hawaiian S- S. Co. v. U. S , 
D C.N.T., 85 F.Supp. 815, affirmed, 
C.A., 191 F.2d 26, certiorari denied 
72 SCt 553, 342 U.S 941, 96 LEd 
—- —Wilson Line v U. S., 78 F. 
Supp 821, 111 CtCl. 764—Nicholson 
Transit Co. v. U. S, 118 CtCl. 344. 

(2) Earnings of sister ship.—Na¬ 
tional Bulk Carriers v. U. S, D.C 
Del., 82 F.Supp.' 495. 

(3) Prevailing conditions and m- 
80 C J S.—38 


tnnsic value of vessel.—Seven-Up 
Bottling Co. of Los Angeles v. U. 
S, 68 FSupp 735, 107 CtCl. 402, cer¬ 
tiorari denied 68 SCt. 56, 332 U.S. 
757, 92 LEd 343 

(4) Governmental regulations and 

controls affecting sale, chartering, 
use and operation of vessels during 
wartime —American-Hawaiian S S 
Co v U S, DC.NT, 85 FSupp 815, 
affirmed, CA, 191 F 2d 26, certiorari 
denied 72 SCt 553, 342 US 941, 96 
LEd. - 

(5) Cost of vessel to owner—Mc¬ 
Donald v. U. 'S, 90 FSupp. 703, 116 
CtCl 734 

(6) Cost of construction—Nation¬ 
al Bulk Carriers v. U. S , D C Del, 82 
F.Supp 495 

(7) Original cost of equipment of 
vessel, less depreciation —Baltimore 
Steam Packet Co. v U. S , 81 F.Supp 
715, 112 CtCl. 458—Baltimore Steam 
Packet Co. v. U. S, 81 FSupp 713, 
112 Ct Cl 469—Baltimore Steam 
Packet Co. v U. S, 81 F Supp. 711, 
112 CtCl. 448—Baltimore Steam 
Packet Co. v. U. S, 81 F.Supp 707, 
112 Ct-Cl 433. 

.’(8) Reproduction or replacement 
cost less depreciation —National 
Bulk Carriers v. U S, C A.Del, 169 
F 2d 943—Gartland S. S Co v U S , 
Ct.Cl., 98 F Supp 587—De La Rama 
S. S Co v U. S, D C N.T., 92 F 
Supp 243—McDonald v. U S., 90 F. 
Supp 703, 116 Ct Cl. 734—American- 
Hawaiian S. S Co v, U. S, OCNT, 
85 F Supp 815, affirmed, C A, 191 F 
2d 26, certiorari denied 72 S Ct. 553, 

342 US. 941, 96 LEd.-National 

Bulk Carriers v U S, DC Del., 82 
F.Supp 495—Wilson Line v 'U S., 
78 F.Supp 821, 111 CtCl 764—Nich¬ 
olson Transit Co. v. U S., 118 CtCl. 
344. 

(9) Insurance valuations and ap¬ 
praisals—De La Rama S S Co. v 
U. S, D.CNT, 92 FSupp 243—Tor¬ 
onto, Hamilton & Buffalo Nav Co v 
U. S, 88 FSupp 1016, 116 CtCl. 184. 

(10) Favorable conditions under 
which vessel had operated in the 
past and its better-than-average con¬ 
dition when requisitioned.—Wilson 
Line v U. S., 78 F.Supp. 821, 111 Ct 
Cl. 764. 


(11) Value of special equipment — 
Gartland S S Co. v U. S, Ct.Cl, 98 
FSupp. 587 

(12) Improvements to vessel —U 
S v Cors, CtCl, 69 SCt. 1086, 337 
U.S 325, 93 L Ed 1392—Wilson Line 
v U. S., 78 FSupp. 821, 111 CtCl. 
764 

Particular factors held not entitled 
to consideration under circum¬ 
stances- 

(1) Amount of insurance on ves¬ 
sel—De La Rama S. S. Co v U B, 
DCN.T, 92 FSupp 243—Wilson 
Lme v U S, 78 F.Supp 821, 111 Ct. 
Cl 764 

(2) Original cost—National Bulk 
Carriers v U. S-, C.A Del., 169 F 2d 
943—De La Rama S. S Co v. TJ. S, 
supra. 

(3) Rental paid for use of vessel 
—Turkington v, U S , 71 F Supp. 352 r 
108 CtCl 571. 

(4) Valuation placed by owner on 
the vessel for tax purposes a year 
before it was requisitioned—U S v. 
Buxton Lines, CCAVa, 165 F2d 993 

(5) Amount paid by government 
for requisition of a similar vessel — 
Turkington v U. S., supra. 

(6) Earnings of vessel during past 
years it had been m operation where 
it was not used for several years be¬ 
fore it was requisitioned—U. S. Tor¬ 
onto, Hamilton & Buffalo Nav. Co, 
CtCl, 70 'SCt 217, 338 US. 396, 94 
LEd. 195—Toronto, Hamilton & 
Buffalo Nav Co v. U. S., 88 F Supp 
1016, 116 CtCl. 184. 

(7) Offers received by owner for 
vessel —Turkington v. U. S, 71 F. 
Supp 352, 108 CtCl 571 

(8) Additional cost of features not 
present in vessel to make it comply 
with safety features required of new¬ 
ly constructed ships —Baltimore 
Steam Packet Co. v U. S, 81 F.Supp 
707, 112 CtCl. 433 

(9) Immediate availability of ves¬ 
sel for service due to excellent con¬ 
dition at time of taking, where good 
condition of vessel had already been 
taken into consideration m determin¬ 
ing the proper rate of depreciation — 
Baltimore Steam Packet Co v. U. S. 
81 F.Supp. 707, 112 CtCl. 433. 
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Under the provisions of the statute, the value of 
the vessel taken or used is not to be deemed en¬ 
hanced by the causes necessitating the taking or 
use; 43 and accordingly, in determining just com¬ 
pensation, the fact that the government may need 
the vessel for prosecution of the war should not 
be permitted to act as an inflationary force on the 
value of the vessel. 44 However, the government is 
not to be placed in a more advantageous position 
than other purchasers, and it takes the vessel sub¬ 
ject to the enhancement arising out of the high 
prices 45 and increased business 46 of a war-time 
economy; and the owner is not restricted to nom¬ 
inal compensation merely because he would not 
have been able to sell or charter the vessel or to 
realize any income from it because of war-time 
conditions and restrictions. 47 No deduction from 
the fair value of the vessel because of the war 
situation is justified without proof, first, that there 
was a known program to condemn all vessels simi¬ 
lar to the one involved, and, second, that the amount 
sought to be deducted accrued as a result of specu¬ 


lation because of imminent prospective condemna¬ 
tion of the vessel which was part of the program. 48 
Further, in order for the enhancement of value 
to be deductible under the statute, as resulting from 
the government’s need of vessels necessitating the 
taking, the need must be shown to be a need for the 
precise ship taken, for the type or -class of ship 
taken, or for ships which perform the same or re¬ 
lated functions 49 

In ascertaining just compensation, the valuation 
may be fixed at a certain amount per dead-weight 
ton, such amount being then multiplied by the num¬ 
ber of dead-weight tons, instead of fixing the value 
of the ship as a whole. 50 In determining the value 
of the government’s use of a vessel for which com¬ 
pensation must be paid, the court may employ a 
formula based on a yearly payment of a certain per 
cent of the value of the vessel, depending on the 
length of the charter. 51 In the case of compensa¬ 
tion sought for the requisitioning of use of a ves¬ 
sel, the owner is entitled to recover for repairs to 
the vessel found to be necessary at the time of rede- 


(10) Proof of reproduction cost m 
absence of proof as to depreciation — 
Turkmgton v U. S, 71 F.Supp 352, 
108 Ct CL 571. 

(11) Cost of replacing parts which 
showed effects of age and wear but 
which had not caused trouble and 
which a prudent owner would not 
have dismantled vessel to get at.— 
Gartland 6 S. Co. v. U. S-, Ct.Cl, 98 
FSupp. 587. 

Measurement of reproduction cost 
U.S.—De La Hama S S Co. v. U. S , 
D.CNT., 92 FSupp 243—National 
Bulk Carriers v U S, D.C.Del, 82 
F Supp 495—Baltimore Steam 
Packet Co v. TJ. S, 81 F.Supp. 707, 
112 CtCL 433 

Measurement of depreciation 
U.S.—De La Rama S. S Co v. IT S , 
DC N'T, 92 FSupp. 243—Wilson 
Line v. IT. S, 78 F Supp 821, 111 Ct 
Cl. 764 

43. US—U. S. v. Cors, Ct.Cl, 69 
SCt 1086, 337 US 325, 93 LEd 
1392 

tfeed before or after declaration of 
emergency 

The enhancement of the value of 
a vessel requisitioned by the govern¬ 
ment, m order to be excluded under 
the statute in fixing just compensa¬ 
tion for the vessel when that en¬ 
hancement is due to the government's 
needs, is that which arises before, 
as well as after, declaration of a 
national emergency—U. S. v. Cors, 
«upra. 

Shortage due to requisitioning pro¬ 
gram 

Where, at time of requisition of 
tug by government, there was a ris¬ 


ing market and strong demand for 
tugs of all types, due m part at least 
to shortage of tugs resulting from 
government's requisitioning program, 
the enhanced value reflected specula¬ 
tion as to what government could 
be compelled to pay and was not a 
fair '‘market value" which could be 
used as criterion in fixing just com¬ 
pensation for vessel requisitioned — 
U. S v. Cors, supra. 

Evidence held to establish no deducti¬ 
ble enhancement 

U S.—‘National Bulk Carriers v. U 
S, C A Del, 169 F 2d 943—Amen- 
can-Hawaiian S S. Co v. U. S , D 
CNY, 92 F.Supp 785, affirmed, C 
A., 191 F.2d 26, certiorari denied U. 
S. v. American-Hawaiian S S. Co, 
72 SCt 553, 342 US. 941, 96 LEd 

-Cors v. U. S., 96 FSupp. 460, 

119 CtCl. 296. 

Reduction, of award not required 
Where commissioner stated and 
found that no part of valuation of 
ship computed by him represented 
enhancement by reason of causes ne¬ 
cessitating taking or using of vessel 
by United States, there was no need 
| to reduce award by any forbidden en¬ 
hancement—De La Rama S. S Co. v. 
U S, DCN.Y, 92 FSupp 243. 

44. US—U. S. v Cors, CtCl, 69 S 
Ct. 1086, 337 US 325, 93 LEd. 1392 
—De La Rama S. S Co. v. U. S, 
DC NT, 92 FSupp. 243. 

45. U.S.—De La Rama S. S. Co. v 
U. S., supra 

46. US—Cors v. U. S, 96 F.Supp 
460, 119 CtCl. 296. 

47. U.S—U. S. v Buxton Lines, C 
CAVa., 165 F.2d 993. 
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48. U S —Wilson Line v. U. S. f 78 F. 

Supp. 821, 111 CtCl. 764. 

Evidence as to probability of taking 

(1) Under rule that if taking of 
vessel was within reasonably proba¬ 
ble scope of a program for the con¬ 
demnation of vessels, known to have 
been initiated by the government, 
any increase m value incident to 
speculation as to what the govern¬ 
ment might be required to pay is to 
be eliminated, the fact that the tak¬ 
ing was within the scope of the pro¬ 
gram may be evidenced by the taking 
of similar vessels or anything else 
that might show that the taking of 
the vessel in question was reason¬ 
ably probable—Cors v. U. S„ 75 F 
Supp. 235, 110 Ct.Cl 66, reversed on 
other grounds 69 SCt. 1086, 337 US 
325, 93 LEd. 1392. 

(2) Evidence held to show that 
taking of vessel was not within any 
program adopted by government.— 
Wilson Line v. U. S., 78 F.Supp 821, 
111 CtCl. 764. 

43. US.—U. S. v. Cors, CtCl., 69 
S.Ct 1086, 337 US. 325, 93 LEd. 
1392—Cors v. U. S, 96 FSupp 460, 
119 Ct Cl. 296. 

50. U.S.—Amencan-Hawaiian S. S 

Co. v. U. S, DCNT, 85 FSupp 
815, affirmed, CA, 191 F.2d 26, cer¬ 
tiorari denied 72 SCt 553, 342 U 
S 941, 96 L.Ed.- 

Evidence held to establish certain 
dead-weight tonnage 
U.S.—Ramselius v. U. S., 90 F.Supp 
547, 116 CtCl. 612. 

51. U.S.—U. S. v. % Buxton Lines, C. 
CAVa., 165 F.2d 993. 
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livery, 52 and the United States is entitled to the 
amount by which the fair value of unbroached con¬ 
sumable stores, fuel, water, expendable equipment, 
and spare parts on vessels when they were re¬ 
delivered to the owner exceeded the fair value of 
such stores, fuel, water, equipment, and parts on 
the vessels when they were delivered under requisi¬ 
tion. 53 The United States may not be held liable 
to the owner for the expense of maintaining crews 
on the vessel prior to the requisitioning of title 
by the government on the ground that he did so at 
the direction of a government official, in the ab¬ 
sence of showing that the official had authority to 
bind the United States. 54 Where the government, 
instead of exercising the option to purchase con¬ 
tained m a charter agreement, requisitions the ves¬ 
sel, the owner has no right to recover any rental 
or lease moneys after the actual requisition and 
any damages sustained by him are damages of frus¬ 
tration and not of appropriation. 55 

Right of appeal to courts. Under the provision 
of the statute that just compensation for the taking 
of a vessel shall be determined and paid by the ap¬ 
propriate government agency, and providing for 
suit if compensation so determined is unsatisfactory, 
the owner of requisitioned property has the right 
to appeal to the courts to determine just compen¬ 
sation, 56 and such right cannot be taken away by 


refusal of the government agency to act or by un¬ 
reasonable delay in acting 57 

e. Claims against Requisitioned Vessel or Com¬ 
pensation Fund 

The statute authorizing the requisition of vessels 
for national defense does not abolish lien claims against 
the requisitioned vessel, or claimant's available remedies 
which may be pursued as before in any court of com¬ 
petent Jurisdiction; but under such statute the lien¬ 
holder may or should assert his claim against the fund 
deposited by the government as compensation for the 
taking or use of the vessel by suit in admiralty. 

The statute authorizing the requisition of ves¬ 
sels for national defense does not abolish lien claims 
against the requisitioned vessel or claimant’s avail¬ 
able remedies which may be pursued as before in 
any court of competent jurisdiction. 58 Under such 
statute the holder of a lien claim against the ves¬ 
sel may or should assert his claim against the fund 
deposited by the government as compensation for 
the taking or use of the vessel, 59 and he is author¬ 
ized to bring suit in admiralty against the fund ac¬ 
cording to the principles of libels in rem; 60 but he 
cannot maintain a libel against and attach the ves¬ 
sel itself, m view of the statutory provision exempt¬ 
ing vessels of the United States and their cargoes 
from arrest or seizure, 61 and the court will not re¬ 
tain jurisdiction of such an action pending deposit 
with the United States Treasury of the compensa¬ 
tion fund against which libellant may proceed under 


52. XJ S.—Copper River Packing* Co 
v U. S., 118 CtJCl 561. 

53. U S —Daniel C Robinson, Inc v. 
IT. S., 95 FSupp. 236, 118 Ct Cl 
414 

54. ITS—IT. S. v. Willis, C.CA.Va., 
164 F 2d 453. 

55. U.S—Henjes v. IT. S , 87 F Supp. 
780, 115 Ct Cl. 264, certiorari de¬ 
nied 70 SCt. 1022, 339 US 978, 94 
LEd. 1382. 

50. U.S—Latvian State Cargo & 
Passenger S S. Line v U. S., 88 F. 
Supp. 290, 115 CtCl. 811. 

57. U.S —Latvian State Cargo & 
Passenger S. S. Line v. U. S, su¬ 
pra 

Allegation of exhaustion of admin¬ 
istrative remedy has been held not 
required under the circumstances of 
the case —Latvian State Cargo & 
Passenger S. S Line v. U S, supra. 

58. U.S—W. H. Stott & Co. v. A/S 
D/S Vesterhavet, D C N.J., 40 F. 
Supp 637 

59. U.S—The Advance, D.CPa, 45 
F.Supp. 547—The Pietro Campanel- 
la, D.C.Md., 41 F.Supp. 656 

Xdens in favor of cargo underwriters 
Attachment liens against foreign 
owners* vessel at time she was requi¬ 
sitioned by the United States, which 


liens arose in favor of cargo under¬ 
writers against another vessel of 
same owners, were required to be 
satisfied from fund deposited with 
treasurer of the United States as 
compensation for the vessel requisi¬ 
tioned in absence of any superior 
claims or liens appearing.—U S v 
Insurance Co of North America, C. 
CAMd, 143 F 2d 53. 

Salvage lien 

Where vessel subject to salvage 
lien was requisitioned by maritime 
commission, fund required to be de¬ 
posited m treasury by commission 
was subject to be applied to pay¬ 
ment of vessel’s proportional con¬ 
tribution to salvage award —Ham¬ 
burg-American Line v. U S, CCA. 
Puerto Rico, 168 F.2d 47. 

60. U.S —The Maret, C.C A.Virgin 

Islands, 145 F 2d 431 
Jurisdiction of court 

(1) The statute authorizing a 
claimant to bring suit in the “Unit¬ 
ed States District Court” from whose 
custody vessel was taken under act 
authorizing the president to requisi¬ 
tion idle foreign merchant vessels for 
purposes of national defense, uses 
quoted phrase as including the dis¬ 
trict court of the Virgin Islands and 
in sense of a United States court 
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having admiralty jurisdiction —The 
Maret, supra 

(2) Provision that suit to enforce 
lien claim against compensation fund 
deposited with United States treas¬ 
urer shall be commenced in manner 
provided by Suits in Admiralty Act 
is procedural, not jurisdictional, re¬ 
quirement and does not affect district 
court’s right to hear and determine 
issues in admiralty suit against own¬ 
er of attached ship, seizure of which 
respondent claims to have divested 
court of jurisdiction,—W. H. Stott & 
Co. v A/S D/S Vesterhavet, D C.N J , 
40 F Supp. 637 

Suit by corporation controlled by for¬ 
eign government held authorized 

U.S—The Maret, C.C A Virgin Is¬ 
lands, 145 F 2d 431. 

61. U.S —The Advance, D.C.Pa, 45 

F Supp. 547 

Strict construction of statute 

Act exempting United States ves¬ 
sels from arrest or seizure should be 
construed strictly as intended to pre¬ 
vent interference with government- 
owned vessels by filing of libels and 
to substitute actions m personam, 
whether cause of action on which li¬ 
bel is grounded arose before or after 
United States acquired vessel —The 
Advance, supra. 
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tlie statute 62 The statute authorizes suit against 
the compensation fund only in the case of lien 
claims, and other creditors of the owner of the 
■vessel have no rights therein. 63 

A suit to enforce a lien claim against the com¬ 
pensation fund cannot be commenced until after the 
fund is deposited, and, when instituted, must be 
commenced within a specified time after the deposit 
has been made. 64 The court in such suit may m 
a proper case enter a decree in favor of claimant 
for the amount of his claim, 65 together with in¬ 
terest and costs authorized by law, 66 subject to 
prior payment of senior claims against the fund. 67 
The length of time the fund deposited as compensa¬ 
tion should be held and the disposition thereof are 
largely within the discretion of the trial court, which 
will not be interfered with in the absence of abuse. 68 
The court will not, except for good cause shown, 
postpone a decree enforcing a valid claim against 
the fund; 69 and it may provide for the payment 
of a valid prior claim against the fund without first 
determining the exact amount to which the owner 


of the vessel is entitled as just compensation, and 
without first adjudicating the extent of any other 
valid claims against the fund. 70 

Claim for forfeiture of vessel . The requisition¬ 
ing of a vessel by a government agency pursuant 
to the statute does not necessitate abandonment 
by the government of its claim for forfeiture of 
the vessel for violation of law, 71 

f. Operation of Vessels by Director General of 
Baikoads 

The relation of the director general to a vessel taken 
over by him during World War I as part of the line of 
a railroad system was in the nature of a charterer, and 
in respect of his operation of vessels as common carriers 
the director was subject to the federal act to regulate 
commerce. The right to prosecute a suit in admiralty 
against the director general in respect of the use and 
operation of vessels was recognized or upheld. 

It has been held that the relation of the direc¬ 
tor general to a vessel taken aver by (him during 
World War I as part of the line of a railroad sys¬ 
tem was m the nature of a charterer. 72 The own* 


<62. U.S—The Advance, supra. 

63. U.S—U. S v Knauth, CAFla., 
IS 3 F.2d 874, certiorari denied 
Knauth v. TJ S, 71 S Ct. 208, 340 
U S 892, 95 L.Ed. 646. 
proctor*s fee 

Where libelant was retained by the 
owner of a foreign vessel as proc¬ 
tor for the defense of libels m per¬ 
sonam filed against the owner of 
■the vessel in the district court, with 
prayers for writs of foreign attach¬ 
ment against the vessel, and the ves¬ 
sel was subsequently requisitioned 
by the United States for national de- 
-fense, libelant acquired no maritime 
lien rights for his proctor’s fee 
against the fund deposited by a gov¬ 
ernment agency with the treasurer 
of the United States for just com¬ 
pensation, or against the vessel.— 
U. S. v. Knauth, CAFla, 183 F.2d 
874, certiorari denied Knauth v. U. S., 
71 S.Ct. 208, 340 U.S. 892, 95 L.Ed. 
•646 

64. U.S—Gram Importers (Eire) v. 

U. S., D.GMass, 44 F.Supp 569 
Intent to expedite distribution of 
fund 

The statute authorizing holder of a 
■valid claim on a foreign merchant 
vessel requisitioned by the United 
•States to maintain suit against the 
fund deposited by the United States, 
and fixing a short and absolute limit 
on the time within which all claims 
against the fund must be represent¬ 
ed, manifested congressional intent 
to expedite distribution of the fund 
ito those who oould make timely 
•claims against it, relegating those 
'who could not make timely claims to 


their rights m personam against the 
owner—U S v Gram Importers 
(Eire), C C.A Mass., 144 F 2d 921. 
Libel held premature 
U S.—Gram Importers (Eire) v. U. 

S., DC.Mass., 44 F.Supp 569. 

Suit held timely 

U S —The Rita Maersk, D C Mass., 52 
F.Supp. 56, affirmed, CCA., U. S 
v. Gram Importers (Eire), 144 F 
2d 921. 

65. U.S.—Sitnek v. Fund Deposited 
with Treasurer of U. S., D.CMd, 
l 49 F.Supp 72. 

Objection by United States 

(1) Where proctors representing 
foreign owners of vessel requisition¬ 
ed by the United States consented to 
payment of attachment liens against 
such vessel from fund deposited with 
the treasurer of the United States, 
and objection to payment of liens 
was made by the United States which 
was a mere stakeholder, district court 
did not abuse its discretion in requir¬ 
ing such liens to be satisfied from 
the fund—U. S. v. Insurance Co. of 
North America, C.CA.Md, 143 F.2d 
53. 

(2) Any delay m paying out to 
claimant any portion of funds de¬ 
posited by the United States as com¬ 
pensation for vessel requisitioned 
should be at request of proctors for 
the alien enemy libelee as owner of 
the vessel, and not at request of the 
United States, which is a mere stake¬ 
holder having duty to safeguard the 
fund and pay it out as directed by a 
court of competent jurisdiction—U. 
S. v Gram Importers (Eire), C.C.A 
Mass., 144 F.2d 921. 
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66. Discretion of court 

The allowance of costs and inter¬ 
est on claim against fund deposited 
with United States treasurer on ac¬ 
count of just compensation for the 
taking of a vessel requisitioned by 
United States Maritime Commission 
is a matter within discretion of trial 
court to be determined on particular 
facts of each case, and neither costs 
nor interest should be allowed where 
it would be unreasonable or inappro¬ 
priate to do so—Sitnek v. Fund De¬ 
posited with Treasurer of U. S, D.C 
Md., 49 FSupp. 72. 

67. U S —North American Shipping 
Co v Fund Deposited with Treas¬ 
urer of U. S, DC Del., 66 FSupp 
502. 

68. U.S.—U. S. v. Insurance Co. of 
North America, C.C.A.Md., 143 F 
2d 53. 

69. U S.—IT. S. v. Gram Importers 
(Eire), CCA.Mass„ 144 F.2d 921 

Tangible evidence of harm 

In order to justify postponement 
of decree against fund deposited by 
United States for value of requisi¬ 
tioned foreign merchant vessel, there 
must be some tangible evidence of 
harm to some actual person, and 
mere surmises of harm to unknown 
persons who may not even exist are 
not enough—U S v Grain Import¬ 
ers (Eire), C.C.A Mass., 144 F.2d 921. 

70. U.S.—Sitnek v. Fund Deposited 
with Treasurer of U. S., D.C.Md., 49 
F.Supp. 72. 

71. U S —The Pietro Campanella,. D. 
C.Md., 41 FSupp. 656. 

72. U.S—The Virginia, DC.Md. f 264 
F. 986, affirmed, C.C.A., 278 F. 877, 
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-er of a vessel duly requisitioned by the director 
general had at least a reversionary interest in the 
vessel, 73 and this was a sufficient interest to in¬ 
duce the execution of a general average bond by 
the owner as principal, or on his own behalf as 
against a claim that such owner executed the bond 
as agent for the director general. 74 A cargo own- 
«r could properly claim the benefits of a general 
average bond executed by the owner of the vessel 
so requisitioned to prevent process against such 
vessel, executed at a time when it was at least 
doubtful whether process of arrest could properly 
issue against such vessel. 75 The carriers’ systems 
under the control of the director general were 
operated as separate systems, including vessels 
which were connected with various railroad sys¬ 
tems. 76 

Interstate commerce regulations . In respect of 
Ins operation of vessels as common carriers, the 
director general was subject to the federal act to 
regulate commerce 77 and to all the rules and regu¬ 
lations of the Interstate Commerce Commission, 78 
except in so far as there might be inconsistency 
with the Federal Control Act. 79 A general man¬ 
ager in respect of particular waterways, appointed 
“by the director general for the acquisition and op¬ 
eration of equipment for use on waterways, as con¬ 
templated by the Federal Control Act, was author¬ 
ized to enter into a special contract for the car¬ 
riage of goods in respect of which there was no 
-established tariff of rates. 80 

Suits or actions. The right to prosecute a suit 
in admiralty against the director general in respect 
-of the use and operation of vessels or other prop¬ 
erty taken over as part of a railroad system was 
recognized or upheld, 81 but the director general 
■could be held liable in respect of vessels taken over 
•only to the extent, and under the conditions, pre¬ 
scribed by applicable statutes and orders duly is¬ 
sued under such statutes. 82 Suit could be main¬ 


tained in a proper case, even though the property 
of the railroad company was not at the time of the 
alleged wrong being used for common carrier pur¬ 
poses 83 So the director general or the agent des¬ 
ignated by the president was liable to a suit for a 
maritime tort, resulting in injury to the vessel of a 
third person, of a vessel taken over in connection 
with the carrier’s railroad system, 84 even though 
the service which was being performed by such 
vessel at the time of the commission of the tort 
was not that of a common carrier. 85 

The director general could not, however, be held 
liable in tort to the carrier as owner of a vessel 
taken over under the statute, for the loss of such 
vessel, 86 and settlement with the government on 
the part of such owner, for the loss of the ves¬ 
sel, did not discharge the owner of another vessel 
jointly liable for the loss. 87 It was held that the 
provision of the statute, applicable to property of 
carriers taken over by the government, that no 
process mesne or final should be levied on any 
property under federal control, prevented a pro¬ 
ceeding m rem against a vessel operated by the di¬ 
rector general; 88 but the contrary view was also 
taken, 89 and it was held that, where the carrier 
had itself invoked the jurisdiction of the court by 
filing an original libel, it could be required to fur¬ 
nish security in respect of a cross libel filed against 
a vessel owned by such carrier but operated by the 
director general. 90 

The rule that each railroad system, including the 
vessels which were part of such system, was to 
be treated as a separate entity applied in respect 
of liability for a maritime tort. 91 So the director 
general in court as defendant in connection with 
the operation of a vessel taken over as part of the 
system of one railroad could not be held liable for 
a tort committed in the operation of another ves¬ 
sel as part of another railroad system. 92 After a 
vessel had been returned to the carrier by the gov- 


certioran denied 42 S.Ct 185, 257 
US. 659, 66 LEd 421. 

<73. U.S—Mather v. Clyde SS. Co., 
C.CA.N.Y, 37 F.2d 49. 

74. U.S—Mather v. Clyde SS. Co., 
supra. 

75. U.S—Mather v. Clyde, SS. Co, 
supra. 

76. U.S.—Davis v. Donovan, NY., 44 
SCt 513, 265 U.S. 257, 68 LEd. 
1008. 

77. Ala—Payne v. Zimmern, 92 So. 
433, 207 Ala. 1.55. 

78. Ala.—(Payne v. Zimmern, supra 

79. Ala—Payne v. Zimmern,, supra. 
SO. Ala.—Payne v. Zimmern, Supra. 


81. U S —Hines v Sangstad SS Co , 
CCA Mass, 266 F 502—Dampskibs 
Actieselskabet Sangstad v. Hustis, 
DC.Mass., 257 F 862 

82. US —Davis v. Donovan, N.Y., 
44 SCt. 513, 265 US. 257, 68 L.Ed 
1008. 

58 C.J. p 44 note 17. 

83. U S.—Hines v Sangstad SS Co., 
CC AMass, 266 F 502 

84. U.S.—New Jersey Shipbuilding-, 
etc, Co. v. Davis, D.C.NY,, 11 F. 
2d 994 

58 C J. p 44 note 19. 

85. U.S—New Jersey Shipbuilding, 
etc., Co. v. Davis, supra* 

58 C.J. p 44 note 20. 
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86. US.—Standard Oil Co. v South¬ 
ern Pac Co, NY., 44 S.Ct 458, 
265 US. 569, 68 LEd. 1184. 

87. U S —Standard Oil Co. v. South¬ 
ern Pac. Co., supra 

88. U S.—The City of Philadelphia, 
D.C.Pa, 263 F 234. 

89. U S —The Catawissa, D.C Mass., 
257 F. 863. 

58 C J. p 44 note 25. 

90. U S.—The Catawissa, supra 

91. U.S—The Fred B. Dalzell, Jr., 
CC AJST.Y., 1 F2d 259 

5$ C.J p 44 note 28 

92. U.S —Davis v. Donovan, N.Y., 
44 S.Ct. 513, 265 U.S, 257, 68 LEd. 
1008. 
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ernment the right to proceed in rem against such 
vessel has been upheld where the claim was one 
for which the government was not responsible, 93 
notwithstanding the provision of the Transportation 
Act of 1920, under which carriers* property was re¬ 
turned by the government, that no execution or 
process shall be levied on the property of any car¬ 
rier where the cause of action grew out of the pos¬ 
session, use, control, or operation of any railroad 
or system of transportation by the president, under 
federal control. 94 

Service on an agent of the director general of 
railroads, then operating the vessel involved in the 
action, was not a service on the business agent of 
the company which was the owner of the vessel so 
as to be effective against such company within the 
meaning of a state statute providing for service 
on a corporation by service on its business agent, 95 
even though the person on whom service was at¬ 
tempted had, before the taking over of the ves¬ 
sel by the government, been an agent of the own¬ 
er. 96 

§ 10. Status, Powers, and Duties of Admin¬ 
istrative Officers 

Under various statutes, federal administrative officers 
or bodies have been intrusted with certain powers and 
duties with respect to the regulation of shipping, but 
the government is not bound by any declaration or act of 
such a body unless It acts within the scope of its au¬ 
thority. 

Under various statutes, federal administrative 
officers or bodies have been intrusted with certain 
powers and duties with respect to the regulation of 
shipping. 97 A body of this kind, such as a ship¬ 
ping board, is a governmental agency, 98 and a 
transfer to the board, by statute, of vessels ac¬ 
quired by the United States under certain emergen¬ 
cy shipping statutes has been held not to divest 


the title of the United States. 99 As m the case of 
an agent of the United States generally, the govern¬ 
ment is not bound by any declaration or act of the 
administrative board unless such board acted with¬ 
in the scope of its authority, 1 and a person who 
deals with the board or with any of its employees 
is bound to take notice of the extent of the au¬ 
thority conferred by the law on the board or any 
of its employees 2 In the absence of statutory au¬ 
thorization the administrative board cannot dele¬ 
gate its authority. 3 An order of the maritime com¬ 
mission is not self-executing but requires the sanc¬ 
tion of a court of law m order to become effectual. 4 

§ 11, Penalties and Forfeitures for Violations 
of Regulations 

a. In general 

b. Particular grounds 

c. When forfeiture occurs; rights of 

third persons 

d. Enforcement 

e. Remission or restoration and protec¬ 

tion of owners or lienors 

a. In General 

Penalties and forfeitures provided for by the regis¬ 
tration laws are not necessarily applicable to enrolled 
vessels. While a forfeiture statute is to be given a rea¬ 
sonable construction, a statute imposing a penalty in» 
respect of a vessel should be strictly construed against 
the United States. 

The statutory provision that in order for enroll¬ 
ment the vessel shall possess the same qualifications, 
and the same requisites, in all respects, shall be com¬ 
plied with, as are necessary for registering vessels 
does not make applicable to enrolled vessels the 
same penalties and forfeitures as are provided for 
by the registration laws. 5 While a forfeiture stat¬ 
ute of the type here considered is to be given a 


93. US—The Arizona, D.C.N.Y., 267 
F 59S 

94. U.S—The Arizona, supra. 

95. US—Wood v Clyde SS Co., D 
CFla, 257 F 879. 

96. U S —Wood v. Clyde SS Co, su¬ 
pra 

97. US—Holt Motor Co. v Nichol¬ 
son Universal S. S. Co , D C Minn, 
56 F Supp. 585 

The Maritime Commission, as suc¬ 
cessor to the Shipping: Board, has 
substantially the same authority to 
pass on administrative questions 
which affect the public at large as 
was vested in the Interstate Com¬ 
merce Commission in its field—Holt 
Motor Co v. Nicholson Universal S 
S. Co., supra. , 


Operation of vessels 
The Merchant Marine Act of 1920 
authorized the shipping board to op¬ 
erate such vessels as could not be 
sold, even though such, vessels were 
formerly operated by the Emergency 
Fleet Corporation—Lembeck v. U S 
Shipping Bd Emergency Fleet Corp, 
CCA.NY, 9 F 2d 558—58 C J. p 45 
notes 40, 41. 

98. U S —Underwood v. U. S , 62 Ct 
Cl. 378 

99. U.S—The Coldwater, DC.Fla, 
283 F. 146 

1. US —Underwood v. U. S, 62 Ct 
Cl. 378 

2. US —Underwood v. U. S, supra. 

3. U.S—Underwood v. U. S, supra 
Sale of vessels 

Under the Shipping Act of 1916, 
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in respect of the sale of vessels, the 
shipping board had no power to dele¬ 
gate its authority to private per¬ 
sons or to make effective agree¬ 
ments to pay commissions to such 
persons for sales—Underwood v. U. 
S, supra. 

4. US—New York & Porto Rico S 
S Co v. U S , D C N.Y., 32 F Supp. 
538, reheard 36 F Supp 190 

5. US —The Mohawk, Mich., 3 Wall. 
566, 18 LEd 67 

58 C J. p 45 note 50 
Penalties and forfeitures under: 
Customs laws see Customs Duties 
§§ 255-265 

Liquor laws see Intoxicating Liq¬ 
uors § 388 

Particular shipping regulations as 
to carriage of passengers see in¬ 
fra $ 180. 
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reasonable construction, 6 it is not to be given the 
harsher of two equally reasonable constructions, 7 
and a doubt as to whether a forfeiture statute ap¬ 
plies to the particular facts under consideration has 
been resolved against the United States. 8 So it 
has been held that a statute imposing a penalty in 
respect of a vessel should be strictly construed 
against the United States. 9 

Forfeiture for breach of the navigation laws is 
strictly in rem, 10 and is not dependent on a pre¬ 
liminary adjudication of personal guilt, 11 the ves¬ 
sel and not the owner is the offender under these 
laws, and the penalty is limited to forfeiture. 12 
Generally a vessel may be subject to forfeiture in 
cases coming within the terms of the statutes even 
as against an innocent owner, 13 so that the inno¬ 
cence, or want of knowledge of a violation of law, 
on the part of the owner of the vessel is, in gen¬ 
eral, no defense to forfeiture in rem incurred under 
the navigation laws 14 The rights of lienholders 
and other persons interested in the vessel are con¬ 
sidered infra subdivision c of this section. 

Effect of illegal seizure . The fact that the orig¬ 
inal seizure of the vessel proceeded against was 
illegal does not affect the government’s right to 
claim a forfeiture where it subsequently adopted 
the seizure. 15 

Liability of officer . Generally an illegal seizure 
may render the responsible officer liable in dam¬ 
ages 16 However, under statutory provision for the 
granting of a certificate of reasonable cause for 
seizure, the officer who made the seizure is re¬ 
lieved from liability therefor when a libel for for¬ 
feiture is dismissed. 17 


b. Particular Grounda 

(1) In general 

(2) Violation of provisions as to inspec¬ 

tion and personnel 

(3) Failure to surrender enrollment and 

license and to procure registry for 
foreign voyage 

(4) Wrongful procurement or use of 

register, enrollment, license, or 
number 

(5) Prohibited sale or other transfer of 

vessel 

(6) Unauthorized or unlicensed trade or 

use 

(7) Importation or coastwise transporta¬ 

tion of goods on other than vessels 
of United States 

(8) Violation of Espionage Act 

(1) In General 

Recovery of penalties and forfeitures under statutes 
promulgating certain regulations with respect to vessels 
and providing sanctions may be had only in cases com¬ 
ing within their terms, as in the case of regulations con¬ 
cerning boarding of vessels by officers, running lights, 
transportation by foreign vessels of passengers between 
ports in the United States, and change of, or deception 
as to, the name of a vessel. 

The particular grounds for recovery of penalties 
and forfeitures are fixed by the statutes promul¬ 
gating certain regulations with respect to vessels 
and providing sanctions for their violation, and re¬ 
covery may be had only in cases coming within their 
terms. 18 This rule applies with respect to stat¬ 
utes providing penalties for obstruction or hin¬ 
drance to a revenue officer m lawfully going on 
board a vessel, 19 for running at night without 


<6. TJ.S—The Fredericka Schepp, D. 
C.R.I., 195 F. 623. 

7. US —The Fredericka Schepp, su¬ 
pra. 

8. US —The Scandanavia II, D.C. 
Md, 258 F. 144 

9. U.S,—The African Prince, D.C. 
Mass i 212 F 552. 

10. U.S.—'U. S v The Ruth Mildred, 
NT, 52 SCt 473, 286 US 67, 76 
L Ed 981, followed in General Im¬ 
port & Export Co v. U S, 52 S.Ct. 
474, 286 U.S. 70, 76 LBd 983. 

-11. U.S—U S. v The Ruth Mildred, 
NT, 52 SCt. 473, 286 U.S 67, 76 
LEd 981, followed m General Im¬ 
port & Export Co., 52 S Ct. 474, 286 
U.S 70, 76 L Ed. 983. 

12. Mass—-Braga v Braga, 51 N.E. 
2d 429, 314 Mass. 666 

rl3. U.S—Bard v. The Silver Wave, 
D C Md., 98 F.Supp 271. 


14. U.S—The Julia Davis, CCAN 
J, 72 F 2d 370—U S v American 
Motor Boat K-1231, C.C.A.N.T., 54 
F 2d 502 

Mass —Braga v Braga, 51 N E 2d 
429, 314 Mass 666 

58 C J p 46 note 55. 

15. U S —U S. v 1,572 Cases of As¬ 
sorted Liquors, DCN.T., 4 F Supp 
1017—The Elizabeth S, DC NT, 2 
F Supp 270 

58 C J p 46 note 56. 

16. U S. —The Apollon, Ga., 9 Wheat 
362, 6 LEd 111. 

Measure of damages 

U S.—The Apollon, supra. 

17. U.S.—U S v. The Reindeer, C. 
C R.I., 27 F.Cas No 16,145. 

18. U.S.—The Harpoon II, D.C. 

Mass, 71 F.Supp. 1022. 

Contraband firearms 

The government was not precluded 
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from obtaining forfeiture of boats 
for possessing contraband firearms 
on ground that the owner of boats 
on date when contraband was seized 
had not brought the contraband 
aboard, where the owner had knowl¬ 
edge and was privy to fact that guns 
were aboard both vessels—The Har¬ 
poon II, supra 

Regulations of secretary of treasury 
Forfeiture of a vessel is not au¬ 
thorized under sections of a statute 
subjecting vessels m territorial wa¬ 
ters to seizure and forfeiture if those 
m charge of the vessels failed to 
comply with regulations of the secre¬ 
tary of the treasury governing an¬ 
chorage and movement of vessels in 
territorial waters where no regula¬ 
tions have been made by the secre¬ 
tary —The Pietro Campanella, D.C* 
Md, 73 F Supp. 18 

19. U S.—The Gander, C.C.A.Conn.„ 
i 54 F.2d 505. 
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lights, 20 for violation of the Load Line Act, 21 for 
violation of a statute prohibiting foreign vessels 
from transporting passengers between ports in the 
United States, 22 and for failure to deposit the ship’s 
register with the consul or vice consul on arrival 
in a foreign port. 22 

Change ofj or deception as to , name . Under a 
statute so providing, a vessel may be subject to 
forfeiture because of a change in the name of a 
vessel or because of deception, or attempt to de¬ 
ceive, in respect of the name; 24 but such statute 
does not apply to the registration of a new vessel 
in a name different from the name borne by an older 
vessel, although timber from the older vessel was 
used in the construction of the new vessel, where 
all such timber was taken up, refitted, and reset. 25 
A change of name made after the sale of a vessel 
formerly licensed under the law of the United 
States, under admiralty process in a foreign court, 
does not render the vessel subject to forfeiture 
in a proceeding by the United States. 26 The statute 
does not apply to a vessel which is not docu¬ 
mented. 27 

Failure to exhibit enrollment or license. The stat¬ 
utory provision, imposing a penalty on the master 
of a vessel for failure to exhibit enrollment or li¬ 
cense to a revenue officer, when required, does not 
apply where the vessel has not been enrolled or li¬ 
censed. 28 

Failure to file manifest and obtain clearance. The 
statute imposing a penalty on the master or other 
person in charge of a vessel for failure to file a 
manifest and obtain a clearance does not apply, 
it seems, where the vessel does not carry cargo 
or exports. 29 

Violation of rules of navigation . A statute may' 


impose a penalty on the vessel for a violation of 
regulations preventing collisions on certain inland 
waters, 30 and such statute applies where the fault 
is solely that of the master, 31 even though, under 
the statute, the master is also liable for a penalty. 32 
This provision imposing a penalty on the vessel 
does not render the vessel liable where the regu¬ 
lation violated was one established by the board of 
supervising inspectors, authorized by statute. 33 

Failure to obtain bill of health . In order to ren¬ 
der applicable the statutory provision for a penalty 
against a vessel clearing and sailing from a foreign- 
port to a port of the United States without the 
required bill of health, there must actually have 
been a clearance for a port of the United States. 34 

(2) Violation of Provisions as to Inspection 
and Personnel 

Under a statute so providing, penalties are imposed 
against the owner of a steam vessel which is navigated 
in violation of statutory provisions in respect of inspec¬ 
tion and related matters. 

Under a statute so providing, penalties are im¬ 
posed against the owner of a steam vessel which 
is navigated in violation of statutory provisions m 
respect of inspection and related matters. 35 Be¬ 
fore the definition of steam vessels was broadened 
by the amendment of 1933 to include vessels pro¬ 
pelled by any form of mechanical or electrical pow¬ 
er, the statute did not apply to vessels propelled 
by gas, fluid, naphtha, or electric motors, although 
such vessels were by statute subject to provisions 
requiring inspection and licensed engineers and 
pilots. 36 It has been held that there is no liabil¬ 
ity under the statute imposing penalties in respect 
of noninspection where the vessel in question was 
navigated without inspection m connection with* 
construction, while such vessel was in an unfinished 


20. U S.—The Gander, supra, 
length of vessel 

Statute authorizing imposition of 
penalties against motorboats for run¬ 
ning without lights has been held 
inapplicable to motorboat over sixty- 
five feet long, but fine 'of seventy- 
five dollars was held properly im¬ 
posed on motorboat, less than sixty- 
five feet long, for failure to carry 
necessary lights—The Pueblos, C.C 
AJConn., 77 F2d 618. 

21. “Merchant vessel” 

Chartered vessel carrying cargo of 
meat and fish, sold and shipped by 
charterer, was engaged In commerce 
and hence a “merchant vessel" with¬ 
in Load Line Act, so as to entitle 
United States to recover statutory 
penalty from vessel for violation of 
such act and regulations thereunder 
at time of leaving port.—-U. S. v. The 


l Reefer King, D.C.Wash, 90 FSupp. 

236. 

i 

22. US—The Granada, D.CPa, 35 
F Supp. 892 

23. U S —Harrison v. Vose, Me , 9 
How 372, 13 LEd 179. 

Necessity for deposit in general see 
supra § 3. 

24. US.—U. S. v. Blair, CCN.Y., 
190 F. 372, reversed on other 
grounds 214 F 67, 130 C C.A 507. 

58 C.J p 46 note 57. 

25. U S —U. S. v. The Grace Meade, 

DC.Va., 25 F.Cas No 15,243, 2 

Hughes 83 

58 C J p 46 note 58. 

26. U S.—The Chiquita, C.C.ALa., 19 
F 2d 417. 

27. US—The Kathryn, D.C.N.Y., 50 
F.2d 193. 


28. US—The John J Wiltsie, DC 
N.Y., 13 F.Cas No.7,353, 3 Ben. 251 

29. U S—The. Pilot, DC.Me, 36 F. 
2d 250. 

30. US—The Confidence, N.Y., 201 
F 340, 119 C C.A. 578. 

58 C J. p 50 note 63 

31. U.S.—The Confidence, supra. 

32. U S —The Confidence, supra 

33. * US—The Geneva, N.Y., 187 F. 
115, 109 C.C A. 35/ 

34. U.S.—The African iPrince, D.C 

Mass., 212 F 552. * 

58 C.J. p 50 note 69. 

35. U.S.— 1 The Idaho, D C Or., 29 F. 
187. 

58 C J. p 46 note 60. 

36. US.—The Ben R, Ky., 134 F*. 
784, 67 C.C.A. 290. 
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state. 37 The owner of a vessel was not liable for 
the penalty for nomnspection where, when the 
term covered by an inspection expired, she was in 
the hands of the federal government under military 
impressment. 38 In order to recover penalties for 
failure of a vessel to have a certificate of inspection 
on board at the time of leaving port, it must be es¬ 
tablished that the vessel was engaged in the car¬ 
riage of freight or passengers for hire within the 
statute relating to inspection of vessels, at the 
time when the alleged penalties accrued. 39 Early 
state statutes as to penalties for failure to employ 
an engineer holding a certificate of competency have 
been construed and applied. 40 

(3) Failure to Surrender Enrollment and Li¬ 
cense and to Procure Registry for 
Foreign Voyage 

In accordance with statutory provisions, a vessel 
may be subject to forfeiture for proceeding on a foreign 
voyage without giving up the vessel’s enrollment and 
license, and without being registered. The term 4 'for¬ 
eign voyage” within the statute is one involving the de¬ 
parture from the United States for a foreign port with 
an intention there to engage in trade. 

In accordance with statutory provisions, a vessel 
may be subject to forfeiture for proceeding on a 
foreign voyage without giving up the vessel's en¬ 
rollment and license, and without being registered. 41 
An enrolled vessel is liable to seizure and forfeiture 
for proceeding on a foreign voyage without regis¬ 
try, 42 although the enrollment and license have been 
surrendered. 43 It has been laid down in general 
terms that a “foreign voyage" within the statute 
is one involving the departure from the United 
States for a foreign port with an intention there 


to engage in trade, 44 and that it does not include a 
voyage of a fishing vessel to a foreign port on wa¬ 
ters within the usual scope of the voyage of vessels 
licensed for the fisheries. 45 

The forfeiture does not attach until the vessel 
has left port with intent to proceed on a foreign 
voyage, 46 and, when there was an intention to 
stop at an intermediate port in the United States 
before the actual foreign part of the voyage was 
commenced, it was held that there was no ground 
for forfeiture under the statute in question. 47 It 
is not necessary that the vessel shall have per¬ 
formed a foreign voyage and returned to the Unit¬ 
ed States. 48 It has been held that the destination, 
in order to constitute a foreign voyage, may be con¬ 
tact with another vessel at any point on the high 
seas, 49 but there is other authority which holds 
that the destination, in order to constitute a foreign 
voyage, is not any place on the high seas but must 
be a port or place exclusively within the sovereign¬ 
ty of a foreign nation. 50 A destination which is a 
point at sea within the territorial jurisdiction of the 
United States does not constitute a foreign voy¬ 
age. 51 The provision of the statute permitting the 
forfeiture of merchandise “imported” in the ves¬ 
sel in question, does not include, and therefore does 
not, it has been held, authorize the forfeiture of, 
liquor seized on board the vessel on the high seas. 52 

(4) Wrongful Procurement or Use of Regis¬ 
ter, Enrollment, License, or Number 

Under some statutes forfeiture of a vessel or its 
value may be had for knowingly making a false oath 
to obtain registration, or for knowingly and fraudulent* 
|y obtaining or using a certificate of registry, enroll- 


■37. U.S —The Joshua Leviness, D. 
C N.Y., 13 FCas.No.7,549, 9 Ben 
339 

38. US—U S v Moore, D.C Ohio, 
26 F.Cas No 15,801, 2 Bond 34 

39. US—U S v. The Reefer King, 
D.C.Wash., 90 F.Supp. 236 
Chartered vessel, carrying charter¬ 
er's cargo for lump-sum charter hire 
under bareboat charter providing for 
■charterer's payment of vessel rental 
regardless of whether vessel carried 
any cargo and prohibiting carriage 
of cargo belonging to others than 
charterer, was not engaged in car¬ 
nage of freight or passengers for 
hire at time of alleged accrual of 
penalties under statute for failure 
to have certificate of inspection on 
Iboard when vessel left port, and 
hence was not liable to United States 
for such penalties —U. S. v. The 
Reefer King, supra. 

40 . Ala.—Leonard v. Board 6f Engi¬ 
neers, 10 Ala. 52 

$8 C.J. p 46 note 66* 


41. US—The Winnie, C.C.APa., 65 
F,2d 706 

58 C.J. p 46 note 69. 

Statute held inapplicable under cir¬ 
cumstances 

U.S —U S v 1,197 Sacks of Intoxi¬ 
cating Liquor, DC Conn, 47 F.2d 
284. 

42. Mass—Braga v Braga, 51 NE. 
2d 429, 314 Mass. 666. 

43. U.S.—The Friendship, C.C Mass., 
9 FCas No 5,124, 1 Gall. 45. 

44. U.S —The Three Brothers, C C 
Mass., 23 F Cas No.14,009, 1 Gall 
142. 

Distance from shore 
As long as vessel is passing from 
one port of United States to another, 
she may keep as far from shore as 
she pleases without incurring penalty 
for proceeding on “foreign voyage” 
without first giving up her enroll¬ 
ment and license—The Winnie, C.C 
A.Pa., 65 F.2A 706. 
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45. U.S—Taber v U. S., C.C Mass., 
23 F.Cas No.13,722, 1 Story 1. 

58 C J. p 47 note 72. 

46. U S —The Friendship, C C.Mass, 

9 F.Cas No 5,124, 1 Gall. 45—The 
Julia, CCMass., 14 FCas.No 7,573, 

1 Gall. 43. 

47. US.—The Pilot, D C.Me., 36 F 
2d 250 

48. US —The Friendship, C.C.Mass , 

9 F’Cas No 5,124, 1 Gall. 45 

49. U.S.—The Alex Clark, D C.N.T, 
294 F. 904, 905 

58 C J. p 47 note 76. 

50. US—The Winnie, C.CA.Pa., 65 
F 2d 706 

58 C J. p 47 note 75 

51. U S.—The Lark, C.C Mass., 14 
F.Cas No 8,090, 1 Gall. 55. 

52. U S —U S. v 1,197 Sacks of In¬ 
toxicating Liquors, D C.Ci/nn., 38 F. 
2d 822. 
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ment, or other record or document granted in lieu there¬ 
of, for any vessel not entitled to the benefit thereof. 

Under a statute so providing, a vessel or its value 
may be forfeited where the owner knowingly makes 
a false oath in order to obtain registration. 53 It 
has been held that the statute does not apply to an 
oath containing allegations as to ownership based on 
legal title, although the beneficial ownership was in 
another. 54 So also, the statute does not apply to 
an oath for the enrollment of a vessel, 55 

Forfeiture has also been provided for knowingly 
and fraudulently 56 obtaining 57 or using 58 a certifi¬ 
cate of registry, enrollment, or other record or doc¬ 
ument granted in lieu thereof, for any vessel not en¬ 
titled to the benefit thereof. The number allotted 
to a vessel is a “record or document” granted in 
lieu of a certificate of registry, enrollment, or li¬ 
cense, within the meaning of the statute regarding 
forfeiture for fraudulent obtaining or use 59 Be¬ 
cause of the highly penal -character of the statute 
as to fraudulently obtaining a certificate of regis¬ 
ter, enrollment, or license, the statute cannot be 
liberally construed, 60 and a doubt as to whether the 
statute was applicable to the particular facts under 
consideration may properly be resolved against the 
United States. 61 The use of a vessel m an occu¬ 
pation not permitted by its registry does not war¬ 
rant forfeiture of the vessel under the statute since 
such use of the vessel is not necessarily a fraudulent 
obtaining or use of a certificate of registry. 62 

The collector of a port has been held not to have 


abandoned the seizure of a vessel for fraudulent 
registry, notwithstanding delay in prosecuting the 
proceedings for forfeiture. 63 

(5) Prohibited Sale or Other Transfer of 
Vessel 

Forfeiture may be proper, urrder some statutes, or* 
failure to make known the sale or transfer, by way of 
trust, confidence, or otherwise, of a registered vessel to 
a foreigner? and transfer of a licensed vessel to an 
alien may be ground for forfeiture of the vessel and of 
the cargo found on board at the time of seizure. 

In accordance with statute, failure to make known 
the sale or transfer, by way of trust, confidence, 
or otherwise, of a registered vessel to a foreigner 
is a ground for forfeiture. 64 It is not necessary 
that there should be a beneficial or bona fide sale 
m order to render the statute applicable. 65 So a 
sale on credit, with a provision for reclamation of 
the property m case of nonpayment, is a sale with¬ 
in the meaning of the statute, 66 as is a sale to a 
corporation existing under, and by virtue of, the 
laws of a foreign country, 67 especially if some 
of the stockholders are subjects of such foreign 
country. 68 This statute does not apply, however, 
to the sale of an enrolled or licensed vessel, 69 or, 
it has been held, to a vessel originally enrolled un¬ 
der the statute applicable to vessels engaged m trade 
on the northern, northeastern, or northwestern fron¬ 
tiers of the United States, where she had lost her 
status as a licensed vessel by reason of her previ¬ 
ous sale. 70 


53. U.S—The Mariam, DC Cal, 58 
F.2d 416, remanded on other 
grounds, CCA., 66 F 2d 899. 

58 C J. p 47 notes 80, 81. 

54. U.S—U. S v Fideliter, D.C.Cal., 
25 F.Cas No 15,088. 

Contra The Fideliter, D.C Or, 8 F. 
Cas.No.4,756, Deady 620, reversed 
on other grounds, C.C., 8 FCasNo 
4,755. 

55. Mass—Braga v Braga, 51 N.E 
2d 429, 314 Mass 666. 

58 C.J p 47 note 83. 

58. Mass—Braga v. Braga, supra 
Perception, of facts 
A citizen permitting enrollment 
and licensing m his name of fishing 
vessels owned wholly or in part by 
an alien acted knowingly and fraud¬ 
ulently within federal forfeiture stat¬ 
ute, because he had a perception of 
facts requisite to prohibited acts, and 
intentionally used false enrollments 
and licenses,—Scola v. Scola, 59 N.E 
2d 769, 3X8 Mass. 1. 

57. TJS.—The Mariam, I) C.Cal, 58 
F 2d 416, remanded on other 
grounds, C.CA., 66 F.2d 899. 


’ Mass —Braga v Braga, 51 N E 2d 
429, 314 Mass. 666. 

58 C X p 47 note 84. 

Registration in another name 

Registration of vessel was held not 
fraudulently obtained so as to sub¬ 
ject vessel to forfeiture because own¬ 
er whose true name was “Art Ben¬ 
son," but who on occasions had trans¬ 
acted business as “L. A. Bennett," 
obtained such registiation m name of 
“L A. Bennett ”—The Nana, D C 
Tex, 14 F.Supp. 806. 

58. U.S—The Kathryn, DC.NY., 50 
F 2d 193 

Mass—Braga v. Braga, 51 NE2d 
429, 314 Mass 666. 

58 C J. p 47 note 85 
Probable cause justifying* forfeiture 
proceedings 

Evidence of charges that registered 
owner of vessel had unlawfully sold 
vessel to Canadian subject, that cer¬ 
tificate of registry had not been sur¬ 
rendered, and that vessel had there¬ 
after unlawfully engaged m foreign 
trade under United States registra¬ 
tion, was held to warrant finding of 
probable cause, meaning merely pres¬ 
ent circumstances creating suspicion, 
justifying institution of forfeiture 
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proceedings —The Tahoma, 8 Alaska 
558 

59. U S —The Nana, D C.Tex., 14 F. 
Supp 806 

58 C J p 47 note 86. 

60. U S.—U S. v Worthington, Inc ». 
C.CA Cal., 117 F 2d 936 

61. U S —The Scandanavia II f D.C- 
Cal, 258 F 144 

58 C.J. p 47 note 87. 

82. U S —U S. v Worthington, Inc , 
C.C A.Cal., 117 F 2d 936 

63. US —The Kathryn, DCNI, 50 
F.2d 193. 

64. Mass—Braga v. Braga, 51 N.E. 
2d 429, 314 Mass 666 

65. U S.—The Margaret, Md., 9 

Wheat 421, 6 L Ed. 125. 

58 CJ. p 48 note 91 

66. US—The Maria, D.C Or, 16 F. 
Cas.No 9,075, Deady 89 

67. U S —The Maria, supra. 

68. U.S.—The Maria, supra. 

69. U S —U. S v. Sciota, D.C.N. Y.„ 
27 FCas No.16,240. 

Mass —Braga v. Braga, 51 N E 2d. 
429, 314 Mass 666. 

70. U S —U. S. v. Sciota, D.C.N.Y.,. 
27 F.Cas No.16,240. 
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The saving clause of such statute, protecting 
from forfeiture the interest of a citizen of the 
United States who was ignorant of the sale or trans¬ 
fer to an alien, applies only to a part owner, and 
not to a sole owner. 71 So also, in order to entitle 
a person to the protection of this saving clause, he 
must be a part owner at the time of the commis¬ 
sion of the act on which the forfeiture is founded. 72 

Sale of licensed vessel to alien. Forfeiture has 
been provided for the transfer of a licensed vessel 
to an alien, 73 whether or not there was a formal 
delivery of the vessel to the transferee; 74 and un¬ 
der the statute the cargo found on board at the time 
of seizure is also subject to forfeiture. 75 The stat¬ 
ute applies to the sale of a licensed vessel, al¬ 
though because of such sale the license is no longer 
in force. 76 The statute does not apply, however, to 
the sale or transfer of an interest m a vessel which 
is not licensed, 77 such as an enrolled but unlicensed 
vessel. 78 So, it has been held, the statute does not 
apply to the sale of a vessel whose license has be¬ 
come void by reason of a previous sale so that she 
is no longer a licensed and enrolled vessel 79 

Failure to obtain approval of shipping boa?d The 
phrase “documented under the laws of the United 
States,” as used m the statutory provision for a 
forfeiture for selling a vessel “documented under 
the laws of the United States” to an alien without 
the approval of the shipping board, means “reg¬ 
istered, enrolled, or licensed under the laws of the 
United States.” 80 A vessel sold to the United States 
for use by the United States navy is not a “docu¬ 
mented vessel of the United States” within the 
meaning of such statute, 81 and it has been held 


that, where such vessel is sold to a citizen by the 
secretary of the navy, pursuant to statutory au¬ 
thority, a subsequent sale by such citizen to an alien 
without the consent of the shipping board does not 
render the vessel subject to forfeiture. 82 So also, 
the statute requiring the approval of the shipping 
board does not apply so as to render subject to for¬ 
feiture, for failure to obtain such approval, a vessel 
sold to an alien under admiralty process m the court 
of a foreign country. 83 

(6) Unauthorized or Unlicensed Trade or 
Use 

(a) In general 

(b) What constitutes “trade” 

(c) Illegal or prohibited trade 

(a) In General 

Employment of a vessel In a trade other than that 
for which she is licensed may render the vessel and her 
cargo subject to forfeiture regardless of innocence or 
want of knowledge of the owner of her unauthorized em¬ 
ployment. In determining whether a vessel is engaging 
in unauthorized or unlicensed trade or use, the inten¬ 
tion at the inception of a voyage determines its char¬ 
acter. 

Forfeiture may be had, in accordance with the 
statute, for employing a vessel in a trade other 
than that for which she is licensed. 84 A provision 
to this effect, being unambiguous, should not be ex¬ 
tended by construction, 85 and, being highly penal, it 
must be strictly construed 86 The applicability of 
this statute has been recognized or upheld in the 
case of a vessel licensed for the coastwise trade, 87 
for the fisheries, 88 for party and work, 89 and as a 
pleasure boat; 90 and by specific provision of an¬ 
other statute, in the case of a vessel licensed as 


71. US—The Margaret, Md, 9 

Wheat. 421, 6 L Ed 125—The Flor- 
enzo, DC NT., 9 F.Cas No 4,886, 
Blatchf & H 52 
•72. U S —The Florenzo, supra. 

73. Mass—Braga v. Braga, 51 NE 
2d 429, 314 Mass 666. 

58 C J. p 48 note 1. 

74. U S —U. S v. The Vermont, D 
C Conn, 28 F.Cas.No 16,618a. 

75. U S —The Two Friends, C C 
Mass, 24 F.Cas.No.14,289, 1 Gall 
118. 

76. U.S—The Two Friends, supra 
Mass —Braga v Braga, 51 N.E 2d 

429, 314 Mass. 666 

77. Vessel in process of construc¬ 
tion 

Purchase by alien of interest in 
fishing schooner, subsequently en¬ 
rolled, while m process of construc¬ 
tion in shipyard, taking title in name 
-of son who was born in United 
States, did not render vessel liable 


to forfeiture even assuming that 
ownership by alien of equitable in¬ 
terest would offend the statute as 
much as ownership of a legal inter¬ 
est—Braga v. Braga, supra. 

78. NT.—Wilkes v. People’s Fire 
Ins Co, 19 NT. 184. 

58 CJ p 48 note 4 

79. US—U S v Sciota, D C.N.T., 
27 FCasNo 16,240. 

80. US—The Helori, D.C.Wash, 24 
F 2d 710. 

81. U S —The Helori, supra 

82. U S —The Helori, supra 

83. "" U.S—The Chiquita, CCALa, 19 
F.2d 417. 

84. US—U. S v. Wischerth, CCA. 
N.T, 68 F.2d 161—Corriveau v. U 
S, CCAR.I, 53 F2d 735 

Mass —Braga v Braga, 51 N.E 2d 
429, 314 Mass 666. 

58 C J. p 48 note 13 
Violation prior to seizure 

Statute authorizes forfeiture of 
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trading vessels for previously trad¬ 
ing outside of their licenses, even 
though vessels were not violating li¬ 
censes at time of seizure—The Ster¬ 
ling, CCAXa, 65 F.2d 439 

85. U.S—Kirk v. U. S, CCACal, 
64 F 2d 82. 

86. US—The Snapper King, C.C A. 
Miss, 127 F 2d 490. 

87. US—U. S. v. Picou, CCA Ala, 
71 F 2d 854. 

58 C J p 48 note 14. 

88. U S.—The Mmeola, CCA Mass , 
16 F 2d 844. 

58 CJ p 49 note 15 

89. US—The K-3696, DC NT., 36 
F 2d 430 

58 C J. p 49 note 16 

90. US—The Winnie, D.C Pa , 58 F 
2d 653, affirmed, CCA, 65 F 2d 
706—Jackman v U S , C C A Mass , 
56 F.2d 358—U S v American Mo¬ 
tor Boat K—1231, CC.ANT, 54 F. 
2d 502 

58 C.J. P 49 note 17. 
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a pleasure, yacht, forfeiture may he had where 
such yacht transports merchandise for pay. 91 

In determining whether a vessel is engaging in 
unauthorized or unlicensed trade or use, the inten¬ 
tion at the inception of a voyage determines its 
character and it is not necessary that the voyage 
should be completed before an offense denounced by 
the statute is committed so as to subject the ves¬ 
sel to forfeiture. 92 Innocence 93 or want of knowl¬ 
edge 94 on the part of the owner is not a defense 
in a proceeding for forfeiture. Necessity for viola¬ 
tion of the law, if ever a defense, must be urgent. 95 
The statute does not apply to a vessel which has 
only a number and is unlicensed, 96 and it does not 
apply to a vessel which has surrendered her li¬ 
cense and has subsequently been sold under ad¬ 
miralty process m the courts of a foreign country 97 

Forfeiture of cargo . While under the terms of 
the statute the forfeiture may include the cargo 
found on the forfeited vessel, 98 the statute exempts 
the cargo from forfeiture, where it belongs to per¬ 
sons other than the master, owner, or mariners on 
the vessel. 99 Such exemption has no application 
where the duties have not been paid or secured 1 
or where the owners of the cargo participated in 


the vessel’s unlawful trade. 2 

Trading without enrollment or license . The stat¬ 
ute providing for forfeiture if certain vessels, not 
licensed or enrolled, have on board any article of 
foreign growth or manufacture, other than sea 
stores, applies only to vessels engaged in domestic 
trade, 3 and does not apply to a vessel licensed for 
the fisheries. 4 

(b) What Constitutes “Trade” 

The term “trade" as used in the statute providing 
for forfeiture of a vessel employed m a trade other than 
that for which she is licensed is equivalent to “occupa¬ 
tion," “employment," or “business." 

The term “trade” as used in the statute providing 
for forfeiture of a vessel employed m a trade other 
than that for which she is licensed is equivalent 
to “occupation,” “employment,” or “business,” 5 or, 
according to some cases, to “occupation,” “employ¬ 
ment,” or “activity,” 6 for gain or profit. 7 While 
it has been held that “trade” within the statute im¬ 
plies a regular occupation and not a temporary turn¬ 
ing aside from some other trade, 8 it has also been 
held that a single act of unauthorized or unlicensed 
trade may work a forfeiture under the statute, 9, 
although the vessel continues her licensed busi- 


91. XTS.—U. S. v. Davidson, CCA 
H.I, 50 F.2d 517, certio-ran denied 
Davidson v, XT. S» 52 S Ct 36, 284 
U.S 660, 76 1/ Ed 559. 

58 C.J. p 49 note 27. 

Liquor 

(1) Statute applies to transporta¬ 
tion of liquor for pay—The Marge, 
D C.Mass, 48 F.2d 649, affirmed, C 
CA. f Jackman v. U. S, 56 F2d 358— 
The Rosemary, DC.N.J, 23 F.2d 103, 
reversed on other grounds, C.C.A., 
26 F 2d 354, certiorari denied Sound 
Motor Boat Service v. U. S., 49 S.Ct 
23, 278 US 619, 73 L Ed. 54 2 —58 C. 
J. p 49 note 27 [a] 

(2) It is immaterial whether liq¬ 
uor carried by boat is of foreign ori¬ 
gin.—The Marge, D C.Mass., 48 F.2d 
649, affirmed, C.C.A., Jackman v. U. 
S, 56 F.2d 358. 

92. U S.—U S. v. Picou, C C. A Ala, 
71 F2d 854. 

93. U S.—The Julia Davis, C.C.A N. 
J, 72 F.2d 370. 

58 CJ. p 49 note 19. 

Stolen vessel 

Vessel licensed for fishing only and 
seized with cargo of foreign liquor 
was held subject to statute directing 
forfeiture of vessel employed m trade 
other than that for which she is li¬ 
censed, notwithstanding vessel had 
been stolen and used without claim¬ 
ant's knowledge or consent.—The 
Julia Davis, supra. 

94. U.S.—The Julia Davis, supra—, 


U S. v. American Motor Boat K- 
1231, C.C A.N.T., 54 F.2d 502 
Mass—Braga v Braga, 51 NE.2d 
429, 314 Mass. 666 
58 C.J. p 49 note 20 

95. U S —Alksne v. U S, C C. A 

Mass, 39 F.2d 62, certiorari denied 
50 S.Ct 467, 281 US. 768, 74 L Ed 
1175. 

96. U S —Kirk v. U. S., C.C A.Cal, 
64 F.2d 82. 

97. U S —The Chiquita, C.CA.La, 19 
F.2d 417. 

98. U S.—Alksne v. U. S., C.C.A 

Mass, 39 F.2d 62. 

99. US—U. S. v. 1,197 Sacks of In¬ 
toxicating Liquor, D C Conn., 47 F 
2d 284 

58 C.J. p 49 note 23. 

Absence of manifest 

In proceeding to forfeit liquor car¬ 
go taken from vessel in distress, 
master was not considered consignee 
| merely because of absence of mani¬ 
fest.—U S v. 1,197 Sacks of Intoxi¬ 
cating Liquor, supra 

1. US —Alksne v. U. S„ C.C.A.Mass , 
39 F 2d 62. 

2. U S.—Alksne v. U. S , supra. 

3. US -—U. S v. The Margaret 
Tates, DC., 26 F.Cas No 15,720, 22 
Vt. 663 

4. US —The Eliza, C.C.Mass., 8 F. 
Cas No.4,346, 2 Gall. 4. 

5. US—The Nymph, C C.Me., 18 F. 
Cas.No,10,388, 1 Sumn. 516. 
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Synonymous with “business" 

U S —The Snapper King, C.C.A Mass , 
127 F.2d 490—U S. v. Picou, C.C. 
A.Ala., 71 F 2d 854. 

Coastwise trade 

The “trade" or “business" of a 
vessel licensed for coastwise trade is 
the transportation of freight and pas¬ 
sengers for hire between ports of the- 
United States —U. S. v. Picou, supra 

6. US —The Rosemary, D C.N J ,. 
23 F.2d 103, reversed on other 
grounds, C.C.A, 26 F 2d 354, cer¬ 
tiorari denied Sound Motor Boat 
Service v. U. S., 49 S Ct. 23, 278 U- 
S. 619, 73 L Ed. 542. 

7. US —The Nymph, C.C.Me,, 18 F. 
Cas No 10,388, 1 Sumn. 516. 

58 C J p 49 note 34. 

8. U.S.—The Snapper King, C.C.A. 
Miss , 127 F 2d 490. 

Carrying passengers 
A fifteen thousand dollar vessel li¬ 
censed for mackerel fisheries was not 
subject to forfeiture for carrying 
passengers on two separate and un¬ 
connected, occasions on ground that 
vessel was employed in a “trade" 
other than that for which she was li¬ 
censed, where vessel had been hired 
under charters by parties of young 
men to take them to an island for 
fishing and bathing—The Snapper 
King, supra. 

9. U.S—The Ocean Bride, D.C.Me, 
18 F.Cas.No.10,404, 1 Hask. 331, 
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ness, 10 and that the statute may apply even though 
the vessel is not exclusively employed m the unau¬ 
thorized trade 11 The coasting trade, 12 mackerel 
fisheries, 13 and cod fisheries 14 are each a “trade” 
within the meaning of the statute; and it has 
been held that a vessel licensed for the cod fish¬ 
ery is not authorized, by her license, to engage m 
the mackerel fishery. 15 It seems, however, that a 
vessel licensed for the cod fishery is not subject to 
forfeiture for catching mackerel as a mere inci¬ 
dent and not as one of the main objects of her pur¬ 
suit. 16 

(c) Illegal or Prohibited Trade 

The statute providing for forfeiture of a vessel for 
engaging in trade other than that for which it Is li¬ 
censed applies where a vessel, otherwise within the 
statute, is engaged in an illegal or prohibited trade. 

The statute providing for forfeiture of a vessel 
for engaging in trade other than that for which it 
is licensed applies where a vessel, otherwise within 


the statute, is engaged in an illegal or prohibited 
trade, 17 as in the case of a vessel licensed for the 
coastwise trade, 18 or a vessel licensed for the fish¬ 
eries. 19 The statute may apply to a vessel carry¬ 
ing goods on which no tax has been paid in violation 
of the internal revenue laws, 20 and the forfeiture 
proceeding need not be brought under another 
statute governing violations of the internal revenue 
laws 21 In like manner the statute has been applied 
or recognized in respect of vessels engaged in the 
violation of the federal prohibition laws, 22 and it 
was held that forfeiture might be had under the 
statute here under consideration and that the gov¬ 
ernment was not obliged to proceed to forfeit under 
the National Prohibition Act; 23 since repeal of 
the prohibition amendment a vessel licensed to en¬ 
gage in the coasting trade is not subject to forfei¬ 
ture for carrying intoxicating liquors, since the li¬ 
cense entitles the vessel to carry any lawful mer¬ 
chandise m such trade. 24 


10. US—The Ocean Bride, supra. 

11. U.S.—The Ocean Bride, supra. 

12. US—The Nymph, C C Me, 18 
F.Cas No 10,388, 1 Sumn 516. 

13. U.S.—The Nymph, supra. 

14. US.—The Nymph, supra, 

15. US—The Nymph, supra—U. S 
v. The Paryntha Davis, D C Me , 27 
FCas.No 16,004, 3 Ware 159, af¬ 
firmed, CC., 27 F.Cas No 16,003, 1 
Cliff 532. 

16. U.S.—U. S. v. The Paryntha Da¬ 
vis, supra—-XT. S. v The Reindeer, 
C.C.R.I., 27 FCas.No.16,145 

17. U.S—The Ulster, C.CA.NJ, 91 
F.2d 490—Bush v. The Cone jo, D. 
C Mass,, 10 F.2d 256, affirmed, C.C 
A., The Conejo, 16 F.2d 264. 

58 C J. p 49 note 45. 

18. U.S.— 1 The Ulster, C.C.AN.X, 91 
F.2d 490—U. S. v. Picou, C'CA.Ala., 
71 F.2d 854 

58 C.J. p 49 note 46. 

19. U.S.—The Pilot, C.C A.N.C., 43 
F.2d 491. 

20. U.S.— 1 The Ulster, C.C.AN.J., 91 
F.2d 490. 

21. U.S.—The Ulster, supra 

22. U.S.—U. S. v. The Ruth Mildred, 
N.Y., 52 S.Ct. 473, 286 U.S. 67, 76 
Li.Fd. 981—U. S. v. Picou, C.C A 
Ala., 71 F 2d 854—The Mary, C.C.A 
Mass., 63 F 2d 18—The Patricia, C. 
C.A.N.Y., 62 F.2d 1054, certiorari 
denied The Liberty v U S, 53 S Ct. 
690, 289 US. 747, 77 L Ed. 1493— 
The Felicia, D.CN.Y, 13 F.Supp. 
959—The Isabel H., D.C.N.Y, 2 F 
Supp. 896, affirmed, CCA, U. S 
v. 3190 Bags, 228 Cases & 17 Kegs 


Containing Rye Whiskey and 

Scotch Whiskey, 70 F.2d 246—The 

Elizabeth S, D.C N.Y., 2 F.Supp 

270 

58 C J. p 50 note 48. 

Fast offenses 

Vessel, although not engaged in 
smuggling operations or in violation 
of law when seized, was subject to 
forfeiture for past offenses for smug¬ 
gling intoxicating liquor.—The Sea 
Hawk, DC.Tex, 45 F.2d 437. 

Search 

(1) Government officers, in exercise 
of power to board and inspect ship’s 
license, having discovered liquors 
thereon, had right to search com¬ 
pletely and seize contraband cargo — 
U. S v. Wischerth, CC.A.NY, 68 F 
2d 161. 

(2) In proceedings for forfeiture 
of vessel for employment in unlicens¬ 
ed trade, it was held that decided 
listing of vessel at dock, and fact 
that vessel was unattended, afforded 
probable cause for search, cutting 
through floor of vessel’s engine room 
in course of search was held not un¬ 
reasonable, where nothing visible ac¬ 
counted for vessel’s decided list.— 
The America, DCN.Y., 4 F Supp. 774. 

(3) To justify search and seizure 
of vessel and liquors found thereon 
by Coast Guard, within twelve-mile 
limit, probable cause for believing 
that vessel was engaged in violation 
of law was not required to be shown. 
—U. S. v. 1,572 Cases of Assorted 
Liquors, D C.N.Y., 4 F.Supp. 1017. 

(4) Proceedings for forfeiture of 
cargo of vessel engaged in trade oth- 

% er than that for which she was li¬ 
censed might be obtained, notwith¬ 
standing there was illegal search and 
seizure which barred criminal prose* 
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cution under liquor laws —U. S. v. 1,- 
572 Cases of Assorted Liquors, supra 
—The Elizabeth S., DCNY., 2 F. 
Supp. 270. 

(5) Where fishing vessel was seiz¬ 
ed within territorial limits of East¬ 
ern district of New York, fact that 
Coast Guard completed search out¬ 
side limits of such district was held 
not to defeat jurisdiction of court 
of that district in proceedings for 
forfeiture of cargo on ground that 
vessel violated license—U. S v 1,572 
Cases of Assorted Liquors, supra. 

23. U.S.—’U. S. v. Corriveau, R.I., 52 
SCt. 578, 286 US. 530, 76 L.Ed. 
1271—U. S v. The Ruth Mildred, 
N Y, 52 S Ct. 473, 286 U S. 67, 76 L 
Ed. 981, followed in General Im¬ 
port & Export Co v. U. S , 52 S Ct. 
474, 286 US 70, 76 L.Ed 983— 
U. S. v Hamilton, CCAVa, 62 
F 2d 29—The Fidelia, CCA La, 58 
F 2d 744—U, S. v. American Mo¬ 
tor Boat K—1231, C.CAN.Y, 54 
F 2d 502—The Felicia, DC.NY., 13 
F Supp. 959. 

58 C J. p 50 note 49 

Election of remedies 

Institution of criminal proceeding 
for conspiracy to violate Tariff Act 
and National Prohibition Act was 
held not to constitute election pre¬ 
cluding government from maintain¬ 
ing forfeiture proceeding under navi¬ 
gation laws —The Felicia, supra. 

Dismissal of Indictment against the 
crew for conspiracy to violate the 
prohibition laws is not a bar to a li¬ 
bel seeking forfeiture of the vessel 
for engaging in unlicensed trade,— 
The K—5691, DC.NY, 50 F 2d 180. 

24. U.S,—The Pueblos, 77 F.2d 618. 



SHIPPING 


80 C.J.S, 


§ 11 


(7) Importation or Coastwise Transporta¬ 
tion of Goods on Other than Vessels 
of United States 

Statutory provisions for forfeiture of a vessel for 
violation of a provision for importation of goods in ves¬ 
sels of the United States or m vessels of the country of 
•origin of the goods have been construed and given effect. 
The cargo of a vessel may be subject to forfeiture for 
violation of a statute prohibiting the transportation of 
.merchandise by water between points in the United 
States in other than vessels built in and documented 
under the laws of the United States. 

Provision has been made for the forfeiture of 
vessels and their cargo for violation of the stat¬ 
utory provision for importation of goods, wares, 
or merchandise in vessels of the United States or 
in vessels of the country of which such goods, 
wares, or merchandise are the growth, production, 
or manufacture, or from which such goods, wares, 
or merchandise can only be, or most usually are, 
first shipped for transportation, with the exemption 
of vessels of a foreign nation which does not main¬ 
tain a similar regulation against the United States 
and of a vessel owned by the citizens of the United 
States but not “a vessel of the United States;” 
and such statute, or an earlier provision of a simi¬ 
lar nature, has been construed and given effect. 25 
Goods shipped from one to another port of the 
United States are not imported within the meaning 
of such a statute, although the vessel makes an in¬ 


termediate stop at a foreign port for passengers and 
freight. 26 The benefit of the exemption as to ves¬ 
sels of a foreign nation which does not maintain 
a similar regulation may not, of course, be claimed 
for a vessel which may not be regarded as a ves¬ 
sel of such a foreign nation 27 

The cargo of a vessel may be subject to forfei¬ 
ture for violation of a statute prohibiting transpor¬ 
tation of merchandise, by water, between points in 
the United States in vessels other than vessels built 
m and documented under the laws of the United 
States and owned by United States citizens. 28 

(8) Violation of Espionage Act 

Under provisions of the Espionage Act, It may be a 
proper ground for forfeiture of a vessel that the owner 
or person in command has, within territorial waters, 
willfully caused or permitted the destruction or injury 
of the vessel, or knowingly permitted the vessel to be 
used as a place of resort for persons conspiring or pre¬ 
paring to commit an offense against the United States. 

Under provisions of the Espionage Act, it may 
be a proper ground for forfeiture of a vessel that 
the owner, master, or other person in command 
has, within territorial waters of the United States, 
willfully caused or permitted the destruction or in¬ 
jury of the vessel, 29 or has knowingly permitted the 
vessel to be used as a place of resort for persons 
conspiring or preparing to commit an offense 
against the United States. 30 There is no con- 


25 . US—The Merritt, Wis., 17 
Wall. 582, 21 LEd. 682. 

58 C J. p 50 notes 57-59. 

26. US—U. S v. The Forrester, D 
C Mich, 25 F.Cas No 15,132, Newb 
Adm SI. 

58 C J. p 50 note 60. 

27. U S —The Merritt, Wis., 17 Wall 
582, 21 L.Ed. 682. 

28. U S —Central Vermont Transp 
Co v Durning, CCA N.T, 71 F 
2d 273, affirmed 55 S.Ct. 306, 294 
US. 33, 79 LEd 741 

Construction of statute generally see 
supra § 2. 

Shipment in part over rail route 
Merchandise shipped on vessel op¬ 
erated in coastwise trade between 
ports within United States by corpo¬ 
ration which was not citizen of Unit¬ 
ed States within meaning of statute, 
where movement of merchandise over 
part of through route of Canadian 
railroad began in Vermont and ended 
m New York, and did not move over 
through route that was In part over 
Canadian rail lines and their own or 
other connecting water facilities, was 
held subject to forfeiture.—Central 
Vermont Transp. Co v. Durmng, su¬ 
pra. 

Transport from American ship 
A cargo of whale oil transported 


by a Norwegian ship from an Ameri¬ 
can factory ship located m Shark 
Bay m the territorial waters of the 
Commonwealth of Australia to Nor¬ 
folk, Va, was not subject to forfei¬ 
ture on ground that oil was trans¬ 
ported “between points in the United 
States” m violation of Merchant Ma¬ 
rine Act of 1920 —U. S v 12536 
Gross Tons of Whale Oil Ex The 
Charles Racine, D'C.Va., 29 F.Supp 
262. 

j 29. U.S—U S. v. The Pietro Camp¬ 
anella, D.C.Md, 44 F Supp. 348 
Violation of Espionage Act as of¬ 
fense see infra § 12 c. 

Proclamation of emergency 

The statute authorizing forfeiture 
of foreign vessels for alleged willful 
injury to them and their machinery 
and equipment is in force without a 
presidential proclamation of an emer¬ 
gency, and so was operative on March 
19, 1941, when an alleged sabotage by 
masters of foreign vessels m United 
States port was committed —The Pie¬ 
tro Campanella, D.C Md, 73 F Supp 
18—U. S. v. The Pietro Campanella, 
D.C Md , 44 F.Supp. 348. 

“Proceeding in rem,” 

A suit for forfeiture of vessels be¬ 
cause of destruction of, injury to, or 
improper use of, them is a “proceed¬ 
ing in rem” against the vessel and 
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adjudicates rights as against the 
world —U S v. The Antometta, C C 
ANJ, 153 F.2d 138, certiorari de¬ 
nied Lorenzo v. U S, 66 SCt 1368, 

328 U.S. 863, 90 LEd 1633, and Ro- 
sasco v. U. S, 66 S.Ct. 1368, 328 U S. 
863, 90 LEd 1633, rehearing denied 
67 SCt. 31, two cases, 329 US 820, 
91 LEd. 698, certiorari denied Mari¬ 
ano Maresca & Co v. U. S., 66 S Ct. 
1369, 328 US. 864, 90 LEd 1634, 
and Italia-Societa Anonima Di Nav- 
lgazione v U S , 66 S Ct 1369, three 
cases, 328 US. 864, 90 LEd 1634, 
rehearing denied 67 S Ct. 32, two cas¬ 
es, 329 U.'S. 820, 821, 91 LEd 698, 
certiorari denied Italia-Societa Anon¬ 
ima Di Navigazione v U S, 66 S. 
Ct. 1369, 328 U S 864, 90 L.Ed 1634, 
and Societa Anonima Coop. Di Navi- 
gazione Garibaldi v. U S., 66 S Ct 
1369, 328 US 864, 90 LEd. 1634, re¬ 
hearing denied 67 S Ct 32, two cases, 

329 U S. 821, 91 L Ed 698, certiorari 
denied Italia-Societa Anonima Di 
Navigazione v. U. S, 66 S.Ct 1370, 
two cases, 328 US. 864, 90 LEd 1634, 
1635, rehearing denied 67 S Ct. 33, two 
cases, 329 US 821, 91 LEd 699, cer¬ 
tiorari denied Loomis v. U S., 66 S. 
Ct. 1375, 328 U.S. 864, 90 L.Ed 1635, 
rehearing denied 67 S.Ct 34, 329 U.S. 
821, 91 LEd. 699. 

30. U.S—The Pietro Campanella, 
D.C Md , 73 F.Supp. 18. 
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flict between the statute prescribing forfeiture for 
sabotage of a vessel and another statute authoriz¬ 
ing the requisition of use of certain foreign ves¬ 
sels, 31 but they should be construed together so 
as to carry out the intent of congress. 32 In a libel 
by the government to forfeit a foreign vessel be¬ 
cause of sabotage by its officers and crew, the 
court’s jurisdiction of the vessel remains even if 
it should lose possession of the vessel without its 
consent, 33 and hence jurisdiction of the vessel is 
not relinquished by the granting of the govern¬ 
ment’s motion for an order directing compliance 
with a notice of taking issued by the Maritime Com¬ 
mission under a statute authorizing the requisition 
of an idle foreign merchant vessel for the purposes 
of national defense. 34 Such requisition is not an 
abandonment of the government’s proceeding to 
forfeit the vessel since the forfeiture proceeding 
deals with ownership and title, and the requisition 
only with possession and use. 35 While the claim¬ 
ant’s right to compensation on requisition of the ves¬ 
sel should be fully protected, the admiralty court 
in which the forfeiture proceeding is pending may 
not determine such right. 36 


§ 11 

c. When Forfeiture Occurs; Bights of Third 
Persons 

Where absolute forfeiture of a vessel is provided for 
by law, title of the government dates from the time the 
act aimed at is committed, and all rights or claims to 
the vessel arising thereafter, such as by a sale of the 
vessel to an innocent purchaser, are cut off. Except 
as otherwise provided by statute, forfeiture likewise cuts 
off such preexisting interests in the vessel as that of a 
conditional vendor or mortgage lienholder, but a mari¬ 
time lien for labor and supplies may be enforced not¬ 
withstanding the forfeiture. 

Where absolute forfeiture of a vessel is pro¬ 
vided for by law, title in the United States dates 
from the time the act aimed at is committed 37 In 
other words, while judgment of forfeiture is nec¬ 
essary to effectuate the title of the government, 
when it is declared, title dates back, by relation, 
to the time of commission of the prohibited act, 38 
forfeiture does not depend on seizure, and the do¬ 
ing of the forbidden act itself effects forfeiture 39 
It follows that all rights or claims to the vessel aris¬ 
ing after the commission of the act warranting for¬ 
feiture, although acquired m good faith, are cut 
off, 40 and the forfeiture is not defeated by a sale 
of the vessel after the right to forfeiture arises, 
however innocent the purchaser may be 41 On the 
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Acts of officers and crew 

(1) Act of captain, officers, and 
crew of Italian vessel which had 
been attached by a United States 
marshal m destroying machinery and 
equipment of vessel pursuant to 
agreement among themselves on eve 
of war between United States and 
Italy was a “use’* of the vessel as a 
“place of resort” for a conspiracy 
against the United States within Es¬ 
pionage Act, justifying forfeiture of 
vessel.—The Leme, DC Or, 77 F 
Supp. 773 

(2) It has been held, on the other 
hand, that the statute refers to per¬ 
mission to outsiders and not to the 
crew of the ship, and that Italian 
masters who allowed Italian Naval 
Attach§ to come on the ships and 
permitted the crews to destroy the 
motive power did not thus permit 
the vessels to be used as a “place 
of resort” for conspiracy and prepa¬ 
ration to commit an offense against 
the United States—The Pietro Cam¬ 
panella, D.C Md., 73 F Supp. 18. 

A “place of resort” within the stat¬ 
ute respecting commission of offense 
against the United States is not the 
same as a place of abode and the 
idea of a place of resort connotes 
frequent or repetitive visits to the 
place, and one’s residence or home 
cannot fairly be classed as a place of 
resort by the owner or resident —The 
Pietro Campanella, supra. 

31. U.S.—U S. v. The Antometta, C. 

C.A.NJ, 153 F,2d 138, certiorari 

denied Lorenzo v. U. iS, 66 S Ct. 


1368, 328 US. 863, 90 LEd 1633, 
and Rosasco v U S , 66 S Ct 1368, 

328 US 863, 90 L Ed 1633, rehear¬ 
ing denied 67 S Ct 31, two cases, 

329 US 820, 91 L Ed 698, cer¬ 
tiorari denied Mariano Maresca & 
Co v. U S, 66 SCt. 1369, 328 US 
864, 90 LEd 1634, and Italia-So- 
cieta Anonima Di Navigazione v 
U S, 66 S Ct 1369, three cases, 328 
U'S 864, 90 LEd 1634, rehearing 
denied 67 S Ct 32, two cases, 329 
U.S 820, 821, 91 LEd 698, certio¬ 
rari denied Italia-Societa Anonima 
Di Navigazione v U S, 66 SCt 

1369, 328 US 864, 90 LEd 1634, 
and Societa Anonima Co<5p Di Nav¬ 
igazione Garibaldi v U S, 66 S. 
Ct 1369, 328 US 864, 90 LEd 1634, 
rehearing denied 67 S Ct 32, two 
cases, 329 US 821, 91 LEd. 698, 
certiorari denied Italia-Societa An¬ 
onima Di Navigazione v U. S , 66 
SCt 1370, two cases, 328 U.S 864, 
90 L.Ed 1634, 1635, rehearing de¬ 
nied 67 SCt 33, two cases, 329 U S 
821, 91 LEd 699, certiorari denied 
Loomis v. U S, 66 SCt 1375, 328 
U'S. 864, 90 LEd. 1635, rehearing 
denied 67 SCt 34, 329 US 821, 91 
LEd 699—The Villarperosa, D.C N. 
Y., 43 F.Supp 140 

32. U S.—The Villarperosa, supra. 

33. U S —The Villarperosa, supra 

34. U S.—The Villarperosa, supra. 

35. U S.—The Pietro Campanella, D 
iC.Md., 73 F Supp. 18—The Villar¬ 
perosa, D.CNY, 43 FSupp 140. 

36. NY.—The Villarperosa* supra. 
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Enemy alien 

In proceeding for forfeiture of 
Italian vessel because of willful and 
wrongful damage to vessel by its 
officers and crew, claimant, which 
was an enemy alien, was not entitled 
to payment of any compensation for 
use of vessel by the Maritime Com¬ 
mission which had requisitioned ves¬ 
sel under statute for purposes of na¬ 
tional defense, since an enemy alien 
may defend against a proceeding for 
forfeiture but may not sue either di¬ 
rectly or indirectly for compensation 
—The Villarperosa, supra. 

37. U S —The Rethalulew, Official 
No 227860, CCACal, 51 F 2d 646 
—The Harpoon II, D CMass, 71 F. 
Supp 1022 

58 CJ. p 51 note 72. 

38. US—The Florenzo, DCN.Y, 9 
FCas No 4,886, Blatchf. & H 62 

39. US.—The Sterling, CCALa, 65 
F 2d 439 

40. U S.—The Rethalulew, Official 
No. 227860, C.'CACal, 51 F.2d 646. 

41. U.S—The Harpoon II, D.C. 
Mass., 71 F Supp. 1022. 

58 CJ p 51 note 73. 

Proceeds of sale 

Where boat subject to forfeiture 
was sold in another proceeding after 
seizure in present proceeding but be¬ 
fore marshal's notice of arrest and 
forfeiture was published, balance re¬ 
maining from proceeds of sale was 
held considered to be that which was 
left of res sought to be forfeited — 
The Kathryn, D C N Y., 50 F 2d 193. 
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other hand, if the forfeiture is alternative, property 
or its value, the title does not vest until the election 
is made; 42 meanwhile an innocent purchaser may 
acquire a title not subject to forfeiture by subse¬ 
quent seizure. 43 

In this connection, in construing forfeiture stat¬ 
utes which contain no alternative provision, it is 
generally recognized or held that, where the stat¬ 
ute uses the words “shall be forfeited” or the like, 
the forfeiture is absolute and takes effect at the 
time the act aimed at is committed. 44 On the other 
hand, it has been said that there is a conflict of 
authority where the words used are “shall be liable 
to forfeiture.” 45 In some cases it has been held 
that m such case forfeiture is not absolute, 46 that 
the forfeiture dates from the seizure, 47 and that the 
rights of innocent purchasers for value prior to 
seizure are protected; 48 but the contrary view 
has also been taken. 49 

Except as otherwise provided by the statute, a 
vessel may be forfeited to the government as against 
■such preexisting interests in the vessel as that of 
a conditional vendor 50 or mortgage lienholder, 51 
even though they are innocent with respect to 
knowledge of, or participation m, the violations of 
law giving rise to the forfeiture; but under a pro¬ 
vision of the Ship Mortgage Act that the mortga¬ 
gee’s interest in die vessel shall not be terminated 
by forfeiture of the vessel for violation of law, 
where the mortgagee had no knowledge thereof and 
did not participate therein, the interest of a mort¬ 
gagee within the terms of the act prevails as against 
the right of forfeiture, and such rule is applicable 
not only to preferred ship mortgages, but also to a 


mortgage on a vessel under two hundred tons, which 
could not be preferred. 52 Also, notwithstanding 
forfeiture of a vessel for violation of certain stat¬ 
utes, a maritime lien for labor and supplies fur¬ 
nished the vessel before the violation may be en¬ 
forced, 53 and the holder of such a lien who did not 
knowingly participate m the illegal acts is entitled 
to recover the principal sum of his claim, but not 
costs or counsel fees. 54 Where a decree forfeited 
a vessel for violation of the National Prohibition 
Act, although the libel was based on the statutory 
provisions for forfeiture for employment in a 
trade other than that for which the vessel was li¬ 
censed, an innocent lienor was held entitled to the 
rights reserved by the prohibition act. 65 

d. Enforcement 

(1) In general 

(2) Pleading 

(3) Evidence 

(4) Decree, review, and costs 
(1) In General 

Under a provision of the Shipping Act that forfeitures 
thereunder may be prosecuted in the same court and 
disposed of in the same manner as provided in the Cus¬ 
toms Act, the remedies and procedure applicable to for¬ 
feitures under the Customs Act are applicable to the en¬ 
forcement of forfeitures under the Shipping Act. 

Under a provision of the Shipping Act that for¬ 
feitures thereunder may be prosecuted in the same 
court and disposed of m the same manner as pro¬ 
vided in the Customs Act, congress intended to 
prescribe for the enforcement of forfeitures under 
the Shipping Act the remedies and procedure ap¬ 
plicable to forfeitures under the Customs Act 56 


42. U.S —The Fredencka Schepp, D 
CRI, 195 F 623 

58 C.J p 51 note 74. 

43. US—The Mary Celeste, DC 
Mass., 16 FCasNo.9,202, 2 Lowell 
354. 

58 C.J p 51 note 75 

44. U -S—The Sterling-, CCA La, 65 
F 2d 439. 

Mass —Braga v. Braga, 51 N.E 2d 
429, 314 Mass, 666, 

58 C J. p 51 note 76. 

45. U S —The Fredencka Schepp, D. 
CRI, 195 F 623 

46 . U.S.—The Fredencka Schepp, 
supra. 

68 C J. p 51 note 78 

47. , U.S.—The Kathryn, D.CNI, 50 
F.2d 193—The Fredencka Schepp, 
DC.RI, 195 F 623. 

48 . U.S — The Fredencka Schepp, 
supra—The Kate Heron, DC.Or., 14 
FCasNo.7,619, 6 Sawy. 106 

raise registry 

(1) In a prosecution for false reg¬ 


istry, the forfeiture dates from the 
time of seizure and not from the date 
of the illegal act, m view of the 
wording of the statute that the ves¬ 
sel "shall be liable” to forfeiture — 
The Fredencka Schepp, DCR.I., 195 
F. 623. 

(2) However, in government's pro¬ 
ceeding to forfeit vessel for allegedly 
false oath that person obtaining reg¬ 
istry was owner of vessel, mortgage 
executed after alleged false registry, 
if not executed by owner of vessel, 
was held not valid as against gov¬ 
ernment—The Mariam, C C.A Cal., 66 
F.2d 899. 

49. U.S.—The Mary Celeste, D C. 
Mass., 16 F'Cas No.9,202, 2 Lowell 
354. 

50. US—The Olympia, D C.Conn., 
58 F 2d 638—Bard v. The Silver 
Wave, D.C Md, 98 F.Supp. 271. 

51. U.S—The Hammitt L, Robbins, 
D.C.Va,, 50 F.2d 182. 
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52. US.—The Mariam, CC.A.Cal., 66 
F.2d 899. 

53. U.S.—The Olympia, D C.Conn, 
58 F 2d 638—Jackman v. U S , C.C. 
AR.I, 54 F2d 227. 

54. Alaska—The Tahoma, 8 Alaska 
558. 

Interest 

Claimant entitled to maritime lien 
against vessel sought to be forfeited 
for engaging in unlicensed trade was 
held entitled to interest from time of 
intervention m libel—The Olympia, 
D.C.Conn, 58 F2d 638. 

55# U.S.—The Antigostine, D C.N 
Y., 44 F 2d 170 

Right of lienor to vacate forfeiture 
see infra subdivision e of this sec¬ 
tion. 

56. U.S.—The Brazil, C.CA.H1., 134 

F.2d 929. 

Identical procedure and disposition 

Provision of Shipping Act that all 
forfeitures incurred thereunder may 
be “prosecuted” in the same court 
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Under such provision, reference is to be had to 
the Customs Act for both the method of prosecu¬ 
tion and the method of disposition of the forfeiture 
proceeding 57 In the absence of statutory provision 
for a Hen, a statute imposing a penalty against ves¬ 
sels or their owners for the violation of shipping 
regulations does not give the United States a hen 
therefor. 58 

Who may sue; parties. Penalties incurred by a 
vessel for violation of the navigation rules applica¬ 
ble to certain inland waters are recoverable by 
action brought by the United States, although the 
offense may have been committed on waters with¬ 
in a district having jurisdiction to prescribe local 
rules. 59 A suit against a master for failure to 
deposit the register of his vessel with the consul or 
vice consul of the United States in a foreign port 
should be brought in the name of the consul or vice 
consul for the benefit of the United States. 60 

ArTadmiralty court has power to bring into the 
proceeding all parties claiming an interest m the 
vessel and adjudicate their claims. 61 According 
to some authority, in a libel to forfeit a vessel for 
willful damage thereto contrary to statute, the alien 
property custodian claiming title to any rights or 
interests of the owners will not be substituted for 
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the owners as claimant, because it would leave no 
“adverse interests” before the court, but the alien 
property custodian may be made a party with the 
right to receive any interest in the vessels that the 
claimants had at the time of the order vesting their 
interests m the alien property custodian. 62 It has 
also been held, however, that under such circum¬ 
stances the custodian is entitled to be substituted 
as a party to the forfeiture proceeding m place 
of claimant, since by the custodian's order claim¬ 
ant was denuded of all interest in the vessel. 63 

Time to sue Under a provision that forfeitures 
under the Shipping Act shall be prosecuted and dis¬ 
posed of in the same manner as provided m the 
Customs Act, the applicable period of limitation is 
that provided m the Customs Act rather than that 
provided by the general limitation act which is ap¬ 
plicable except in cases where it is otherwise “spe¬ 
cially” provided. 64 An earlier statute of limita¬ 
tions has been construed and applied. 65 

(2) Pleading 

General rules as to libels In admiralty apply In pro¬ 
ceedings tor forfeiture or for penalties, and no unusual 
particularity in the allegations is required. 

General rules as to libels m admiralty apply in 
proceedings for forfeiture 66 and such general rules, 


flnfT “disposed of*’ m the same man¬ 
ner as provided in the Customs Act 
connotes that the causes of action 
under the two acts, the venue, the 
method of recovery, the procedure, 
and the court’s disposition shall he 
identical.—The Brazil, supra. 

57. U.S.—The Brazil, supra. 

58. US—The Ramer, D.COr, 20 F 

Cas No 11,565, Beady 438—The 

Laurel, DC Mo, 26 F Cas No.15,569, 
Newb Adm 269. 

59. US.—The Stella B, X> C N.Y., 
183 F. 507. 

60. US —Parsons v. Hunter, CC N 
H, 18 F Cas No 10,778, 2 Sumn 419 

58 C.J. p 51 note 88 

61. U <S.—The Olympia, I> C Conn , 
58 F.2d 638. 

62. U.S.—The Pietro Campanella, B 
C.Md., 47 F.Supp 374. 

63. U S.—The Antoinetta, DCPa, 
49 F.Supp 148, affirmed, C.C A, U 
S. v The Antoinetta, 153 F 2d 138, 
certiorari denied Lorenzo v. U S, 
66 S.Ct 1368, 328 U.S 863, 90 L Ed. 
1633, rehearing: denied 67 S Ct. 31, 
329 U.S. 820, 91 L.Ed. 698. 

"Doxnimui litis” 

In libel by the United States for 
forfeiture of vessel claimed by enemy 
alien, the substitution of alien prop¬ 
erty custodian, who had declared 
vested m himself all right of claim¬ 
ant in vessel madje the custodian 

80 C.J.S.—-39 


“dominus litis '*—The Antoinetta, B 
CPa, 49 F Supp 148, affirmed, CC 
A., U S. v The Antoinetta, 153 F.2d 
138, certiorari denied Lorenzo v U. 
S, 66 SCt. 1368, 328 US 863, 90 L 
Ed. 1633, rehearing denied 67 S.Ct 
31, 329 US 820, 91 L Ed. 698. 

64. U.S —The Brazil, CCA Ill, 134 
F.2d 929 

65. U S —Parsons v. Hunter, C C.N 
H, 18 F Cas No 10,778, 2 Sumn 419 

58 C J- P 51 note 89. 

66. U S —U S. v Gilbert, C C.A 
Fla, 126 F 2d 206. 

58 C J. p 51 note 91. 

Pleading held sufficient 

(1) In general—The Bunker Hill, 
BCCal, 68 FSupp. 349—58 CJ. p 
51 note 91. 

(2) Allegations, in libel to obtain 
forfeiture of vessel, that claimant 
fraudulently obtained and used cer¬ 
tificates of enrollment or license of 
vessel by filing an oath, stating that 
vessel was wholly the property of 
himself, a citizen, whereas vessel 
was owned by claimant and other 
persons whose names and addresses 
were unknown to libelant, sufficient¬ 
ly charged that certificates of enroll¬ 
ment and license were knowingly 
and fraudulently obtained—U. S. v. 
Gilbert, CCAFla., 126 F,2d 206. 

(3) Libels in words of applicable 
statute, clearly alleging that owner, 

609 


master, or other person m charge or 
command of vessel willfully caused 
or permitted destruction of vessel 
and permitted vessel to be used as a 
place or resort for persons conspiring 
or preparing to commit offenses 
against the United States, sufficient¬ 
ly pleaded cause of forfeiture and 
gave district courts jurisdiction, 
where libels gave name which was 
registered under Italian law, libels 
were not insufficient for failure to 
allege that vessels were privately 
owned—U S v. The Antoinetta, C 
C.AN.J & Pa, 153 F.2d 138, certio¬ 
rari denied Lorenzo v U. S , 66 S Ct 
1368, 328 US. 863, 90 LEd 1633, and 
Rosasco v U. S, 66 S.Ct 1368, 328 
U.S. 863, 90 LEd. 1633, rehearing 
denied 67 S Ct. 31, two cases, 329 U S 

820, 91 LEd. 698, certiorari denied 
Mariano Maresca & Co. v. U. S, 66 
SCt 1369, 328 US. 864, 90 LEd 1634, 
and Italia-Societa Anomma Bi Navi- 
gazione v. U S , 66 S Ct. 1369, three 
cases, 328 U'S. 864, 90 LEd 1634, re¬ 
hearing denied 67 S.Ct 32, two cases, 
329 US.,820, 821, 91 LEd 698, certio¬ 
rari denied Italia-Societa Anomma 
Di Navigazione v. U S„ 66 SCt. 1369, 
328 U.S 864, 90 L.Ed 1634, and So¬ 
cieta Anomma Coop. Bi Navigazione 
Garibaldi v. U. S, 66 SCt. 1369, 328 
U.S 864, 90 LEd. 1634, rehearing de¬ 
nied 67 SCt 32, two cases, 329 US. 

821, 91 LEd 698, certiorari denied 
Italia-Societa Anomma Bi Naviga- 
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likewise, apply in proceedings for penalties. 67 No 
unusual particularity is required in the allegations 
of a libel for forfeiture,* 8 so that the failure to al¬ 
lege the particular law violated in carrying on an 
illegal trade outside the license of the vessel pro¬ 
ceeded against is not fatal. 60 Where it is charged 
that an intentionally false oath was made to ob¬ 
tain registration which suppressed the coownership 
of others in the vessel, the failure to name the co¬ 
owners in the libel is excused by an allegation that 
the names and addresses thereof were unknown to 
libelant. 70 The provision m the statute relative to 
forfeiture for the failure to make known the trans¬ 
fer of a registered vessel to a foreigner, exempt¬ 
ing the interest of a part owner who was ignorant 
of the transfer, need not be noticed m the libel; 71 
the person who seeks the benefit of it should as¬ 
sert it in his claim as a matter of defense. 72 So, 
one claiming exemption from forfeiture of cargo 
seized on board a vessel engaged in a trade other 
than that for which licensed must plead by way of 
answer facts showing ground for exemption. 73 

Amendment In a proceeding to forfeit a vessel 
for employment in a trade other than that for which 
licensed, the right of the government to amend the 
libel, 74 byjnserting necessary averments of fact 
even after evidence has been offered, 75 has been 
recognized. An application to amend a libel for a 
penalty for an alleged failure to obtain a bill of 
health before clearing for a port in the United 
States made after the conclusion of arguments, has, 
however, been denied, where the violation charged 
was at most technical and had not in any way en¬ 
dangered health at the ports of the United States. 76 


(3) Evidence 

Generally, the burden of proving facts entitling the 
United States to forfeiture is on the United States, but 
in suits for forfeiture because of employment in a trade 
other than that for which the vessel was licensed, on 
the due showing of probable cause for seizure, the bur¬ 
den of proof is on claimant of the vessel in question 
General rules as to admissibility and weight and suffi¬ 
ciency of evidence apply. 

In general the burden of proving facts entitling 
the United States to forfeiture is on the United 
States. 77 While it has been laid down in general 
terms that, m a suit for forfeiture because of the 
employment of the vessel in a trade other than that 
for which licensed, the burden of proving that the 
vessel was engaged in carrying cargo m violation 
of her license is on the United States, 78 in view of 
the statutory provision that penalties and forfeitures 
which shall be incurred by virtue of the chapter 
relative to certain penalties and forfeitures, affect¬ 
ing enrolled or licensed vessels, shall be sued for, 
prosecuted, and incurred by virtue of the laws re¬ 
lating to the collection of duties, and the statutory 
provision as to the burden of proof in suits or 
actions for the forfeiture of vessels or merchandise 
seized under the provision of any law relating to 
the collection of duties on imports, the view has 
been taken, in suits for forfeiture because of em¬ 
ployment in a trade other than that for which the 
vessel was licensed, 79 or because of use of a cer¬ 
tificate of registration to which the vessel was not 
entitled, 80 that, on due showing of probable cause 
for seizure, the burden of proof is on claimant of 
the vessel in question. 

The view has also been taken that, when, in a 


zione v. TJ S , 66 SCt. 1370, two cas¬ 
es. 328 US. 864. 90 L Ed 1634. 1635, 
rehearing- denied 67 S.Ct. 33, two 
cases, 329 US 821, 91 LEd 699, cer¬ 
tiorari denied Loomis v U S, 66 S. 
CL 1375, 328 U'S 864, 90 L Ed. 1635, 
rehearing denied 67 >S Ct 34, 329 U.S. 
821, 91 LEd, 699 

Pleading held insufficient 

(1) In general—U. S. v. 1,197 
Sacks of Intoxicating Liquors, DC. 
Conn., 38 F.2d 822—58 CJ. p 51 note 
91. 

(2) Libel seeking forfeiture of ves¬ 
sel for knowing and fraudulent use 
of number awarded by collector of 
customs when vessel was not enti¬ 
tled thereto was held not to state 
cause of action, in absence of allega¬ 
tion of fact to support conclusion 
that vessel was not entitled to bene¬ 
fit of identification number or that 
it wets fraudulently used—The Pa¬ 
tricia, No. 970—A, C C.A Cal, 81 F2d 
814. 

67- U.S.—U. S. v. Independent Pack¬ 


et Co., Mo, 228 F. 673, 143 C.C.A. 
195. 

58 C.J. p 51 note 92. 

68. U.S —■U S. v. Gilbert, C.C.A.Fla , 
126 F.2d 206. 

69. US—The Esther M. Rendle, C. 
C A Mass , 7 F 2d 545. 

58 CJ p 52 note 93. 

70. U S.—U. S. v. Gilbert, C.C A.Fla, 
126 F 2d 206. 

71. U.S—The Margaret, Md., 9 

Wheat. 421, 6 L Ed 125 

72. U S.—The Margaret, supra 

73. US—U S. v 1,197 Sacks of In¬ 
toxicating Liquors, DC Conn, 38 F. 
2d 822. 

58 C.J p 52 note 97. 

74. US—The Esther M. Rendle, C. 
C.A Mass, 13 F.2d 839, certiorari 
denied 47 S.Ct 240, 273 U.S. 730, 
71 LEd 863. 

58 C J p 52 note 98. 

75. U S.—The Lorraine Rita, D.C. 
Pa, 16 F.2d 607. 

76. U S.—The African Prince, D.C 
Mass, 212 F. 552. 
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77. U.S—The Pilot, DC Me, 36 F 
2d 250—The Acorn, D C.Mich., 1 F 
Cas No 29, 2 Abb 434. 

raise oath 

Government in forfeiture proceed¬ 
ing has burden of proving charge 
that false oath was made in connec¬ 
tion with application for registry or 
license for vessel—The Winnie, D.C 
Pa, 58 F2d 653, affirmed, C.CA* 
65 F 2d 706. 

Nationality of vessel 
Burden of proving that liquor-laden 
vessel flying foreign flag was Ameri¬ 
can vessel was held on government 
seeking forfeiture—The Chiquita, C 
C A La., 19 F 2d 417. 

78. US—The Pilot, D.C.Me., 36 F. 
2d 250. 

79. U.S—Jackman v. U. S., CCA 
Mass., 56 F 2d 358—The Chiquita, 
DC Cal., 41 F 2d 842, affirmed, C. 
C.A., 44 F.2d 302. 

80. U S —The Tahoma, C.C.A Alas¬ 
ka, 87 F.2d 349. 
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proceeding for forfeiture of a vessel licensed for 
the fisheries for carrying merchandise from a for¬ 
eign port, the importation is admitted or proved, 
the burden rests on claimant to establish his inno¬ 
cence. 81 The burden is on the person contending 
for a restricted meaning of the language of a penal 
statute to show some ground for the conclusion that 
the statute should not be construed in accordance 
with the terms used. 82 

Admissibility. In general, any evidence which 
is material and relevant is admissible; 83 otherwise 
it is not. 84 So, in general, any credible evidence, 
on behalf of the government, tending to show that 
the vessel charged was engaged in an unlawful trade 
is, in general, admissible m a proceeding to forfeit 
under the statute providing for forfeiture for engag¬ 
ing in trade other than that for which it was li¬ 
censed. 85 
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Weight and sufficiency. General rules as to the 
weight and sufficiency of evidence apply in pro¬ 
ceedings for penalties 86 or forfeitures, 87 as for 
engaging in a trade other than that for which the 
vessel was licensed, 88 or for fraudulently obtaining 
or using registry for a vessel not entitled to the 
benefit thereof. 89 The weight to be given to the 
evidence is for the court to consider. 90 While in 
an early case in the supreme court it was laid down 
that the United States must prove a violation of the 
law as a ground for forfeiture beyond a reasona¬ 
ble doubt, 91 the view has been taken that, in a 
suit for forfeiture for engaging in a trade other 
than that for which the vessel was licensed, the 
United States is required to prove the allegations 
of the libel only by a preponderance of evidence, 92 
and not beyond a reasonable doubt as in a criminal 
case, 93 and, where claimant fails to introduce any 


81. U S.—The Ocean Bride, D C Me, 
18 F Cas No 10,404, 1 Hask 331. 

82. US—The Confidence, NT, 201 
F. 340, 119 CCA. 578. 

58 C J p 52 note 9. 

83. U S —The Mary Celeste, D C. 
Mass., 16 F Cas No.9,202, 2 Lowell 
354. 

58 C J. p 52 note 11. 

84. U S.—The Tahoma, C.C A.Alaska, 
87 F 2d 349. 

58 C J. p 52 note 12 
better from treasury department 
In libel against vessel for using 
certificate of registration to which 
vessel was not entitled, letter writ¬ 
ten to claimant by treasury depart¬ 
ment that bureau of customs had no 
objection to consul’s issuing free en¬ 
try documents for fish taken by the 
vessel was held inadmissible as 
showing sanction of United States 
to method of operation of vessel, 
since United States cannot be bound 
by acts of its officers and agents.— 
The Tahoma, supra. 

85. U.S.—The Chiquita, DC.Cal, 41 
F.2d 842, affirmed on other 
grounds, CCA, 44 F.2d 302 

58 C J. p 52 note 14. 

86. U.S—The Gander, CCA Conn, 
54 F.2d 505. 

58 C J. p 53 note 16. 

87. Alaska.—The Tahoma, 8 Alaska 
558 

58 C.J p 53 note 17. 

Evidence held sufficient 

(1) To support decree directing for¬ 
feiture of requisitioned Italian ves¬ 
sel for sabotage —The Mongioia, D C. 
Tex., 73 FSupp. 17. 

(2) To warrant finding that re¬ 
spondent vessel was vessel which 
brought liquor into certain harbor on 
certain night 

u s -—The Marge, D.C.Mass, 48 F.2d 


649, affirmed, C C.A., Jackman v. 

U. S, 56 F.2d 358. 

Evidence held insufficient 

(1) To sustain burden on govern¬ 
ment seeking forfeiture of liquor¬ 
laden vessel, of proving that it was 
American vessel —The Chiquita, C C. 
A La., 19 F 2d 417 

(2) To establish that master of 
ship knowingly permitted it to be 
used in violation of the rights and 
obligations of the United States un¬ 
der the law of nations within statute 
authorizing forfeiture on such 
ground —The Pietro Campanella, D.C. 
Md , 73 F.Supp. 18 

(3) To show that claimant was 
bona fide owner of seized alcohol — 
U S v. 146,157 Gallons of Alcohol, 
DC.NJ, 3 FSupp 450, reversed on 
other grounds, CC.A, The Helen, 72 
F 2d 772, certiorari denied U S v 
Matoil Service & Transport Co, 65 
SCt 125, 293 US 605, 79 L Ed 697, 
followed in, CCA, Rizzo v. U S , 73 
F 2d 1010, certiorari denied U. S. v. 
Rizzo, 55 S.Ct 406, 294 U.S 709, 79 L 
Ed. 1244. 

88. US—The Gander, C.C.A.Conn., 

54 F 2d 505. 

58 C J. p 53 note 17 [a]. 

Evidence held sufficient 

(1) To support decree of forfeiture 
generally—The Winnie, C.CA.Pa, 65 
F 2d 706—Gaul v. U S, C.CA.RI, 
62 F.2d 559, certiorari denied 53 S 
Ct 507, 288 US 616, 77 L.Ed 989— 
Jackman v U S, C C A.Mass , 56 F. 
2d 358—The Rethalulew, Official No 
227860, C.C.A.Cal, 51 F 2d 646—U. S 
v. Davidson, CC.ARI, 50 F 2d 517, 
certiorari denied Davidson v. U S. f 
52 S.Ct 36, 284 US. 660, 76 L Ed 559 
—The Daisy T., D.C.Del,, 48 F 2d 
370. 

(2) To warrant finding of probable 
cause for government's institution of 
proceeding to forfeit vessel for en¬ 
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gaging in trade other than that for 
which she was licensed—Gaul v. U 
S., CCA.R.I, 62 F.2d 559, certiorari 
denied 53 S.Ct 507, 288 U.S. 616, 77 
LEd 989—The Hammitt IL. Robbins, 
D C.Va., 50 F 2d 182—The K-5691, D. 
CNY, 50 F2d 180. 

(3) To establish probable cause for 
believing that fishing vessel was en¬ 
gaged m violation of law, as basis 
for boarding of vessel and search 
thereof by Coast Guard.—U. S. v. 1,- 
572 Cases of Assorted Liquors, D.C. 
N.Y, 4 FSupp 1017. 

(4) To warrant finding that vessel 
was carrying merchandise for hire 
in violation of license as pleasure 
vessel —Gaul v. U S , C C.A R 1, 62 
F.2d 559, certiorari denied 53 SCt 
507, 288 US 616, 77 LEd. 989—Jack- 
man v. U. S., C.C.A Mass, 56 F.2d 
358—U. S v. Davidson, CCARI., 
50 F.2d 517, certiorari denied David¬ 
son v. U. S, 52 SCt 36, 284 US 
660, 76 LEd. 559—58 C.J. p 53 note 
17 [b] 

89. U S —The Tahoma, C.C A.Alaska, 
87 F.2d 349. 

58 C J p 53 note 17 [d]. 

Identification number 

Evidence that identification num¬ 
ber awarded by collector of customs 
was painted on each bow of vessel 
was held insufficient to justify decree 
forfeiting vessel for knowing and 
fraudulent obtaining or use of iden¬ 
tification number—The Patricia, No. 
970—A, C.C A Cal, 81 F.2d 814. 

90. U S.—The Chiquita, D C Cal., 41 
F 2d 842, affirmed, C.CA, 44 F.2d 
302. 

91. U.S.—U. S. v. The Burdett, Md., 
9 Pet 682, 9 L.Ed, 273. 

92. US.—The Pilot, DC Me., 56 F. 
2d 250—The Good Templar, DC. 
Mass, 97 F 651. 

93. U.S.—The Good Templar, supra. 
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evidence, the government is required only to show 
probable cause for instituting the forfeiture pro¬ 
ceeding. 94 

Even where the burden of proof is on claimant 
of the vessel m a suit for forfeiture for engaging 
in a trade other than that for which it was licensed, 
and a showing of cause for seizure has been made, 
claimant's proof, although not convincing, may ren¬ 
der forfeiture unwarranted. 95 In a suit for for¬ 
feiture because of employment of a vessel in a 
trade other than that for which it was licensed, 
to support the defense of necessity for violation of 
law, the proof must be clear 96 Where, under the 
evidence, only two conclusions of fact may be 
drawn, either of which shows that the vessel was 
employed m a trade other than that for which she 
was licensed, it is sufficient to sustain the case of 
the government 97 

(4) Decree, Review, and Costs 

On review of a decree In forfeiture proceedings, the 
trial court's findings ordinarily are entitled to great 
weight. 

Decree for forfeiture of a pleasure yacht for 
transporting merchandise for pay is not subject to 
complaint because of an order for delivery at a 
certain place. 98 

Review. In accordance with the general rule 
in admiralty proceedings, the trial court's findings 
ordinarily are entitled to great weight, 99 and find¬ 
ings m a forfeiture proceeding, by a special mas¬ 
ter, approved by the trial court, will not be set aside 
or reversed on appeal except for manifest error 
given to the consideration of the evidence or in the 


application of the law. 1 Claimant appealing from 
a decree forfeiting a vessel and its cargo cannot 
complain of the admission of evidence admissible 
against the vessel but not against the cargo, where 
proper objections were not raised at the trial. 2 

Costs The statute authorizing the court to give 
a certificate of probable cause for the seizure, which 
will prevent an award of costs to claimant, has been 
given effect in a proceeding for forfeiture. 3 In a 
case in which probable cause for the seizure ap¬ 
peared, the costs have been divided between the 
United States and claimant 4 The allowance of fees 
to the attorney representing claimant of the vessel 
sought to be forfeited has m particular circumstanc¬ 
es been denied 5 

e. Remission or Restoration and Protection of 
Owners or Lienors 

Under the statutes, power to remit or mitigate pen¬ 
alties or forfeitures imposed under the federal statutes 
relating thereto is vested in the designated officer, and 
the court has no power to revise the decision of the 
officer or to inquire into the grounds on which it was 
made. If the remission of a forfeiture is made subject 
to certain conditions within the power of the remitting 
authority to impose, such conditions must be complied 
with. 

Under the statutes, application may be made to a 
designated executive officer for remission or miti¬ 
gation of penalties or forfeitures imposed under 
the federal statutes here under consideration. 6 The 
power of remission or mitigation belongs exclu¬ 
sively to the designated officer, 7 and the fact that 
a libel or information has been filed to enforce the 
penalty or forfeiture, 8 or that a decree has been 


94. US.—Gaul v. U. S, CCARI., 
62 F 2d 559, certiorari denied 53 S 
Ct 507, 288 US. 6X6, 77 L Ed 989 
—U. S v Davidson, OCA R.I., 
50 F 2d 517, certiorari denied Da¬ 
vidson v. U. S, 52 S.Ct. 36, 284 
U.S. 660, 76 LEd. 559 

95. U S —The Chiquita, D C.Cal, 41 
F.2d 842, affirmed, C.C.A., 44 F.2d 
302 

Mere suspicion 

Ship may not be declared forfeit 
on mere suspicion arising* from fre¬ 
quent change of ownership —The 
Chiquita, CCA La, 19 P 2d 417 

98. U.S—Alksne v U S., CCA 
Mass, 39 F,2d 62, certiorari denied 

4 50 S.Ct 467, 281 U.S. 768, 74 L.Ed 
1175. 

58 jC J. p-53 note 23. 

97. U.S —The Lorraine Rita, D.C. 
,P^ 16 P 2d ,607. 

98* US.—The Cpnejo, C.C.AMass', 
16 F.2d 264 

99. Whether burden sustained 

On appeal fr<S>m decree in libel 


against vessel for using certificate 
of registration to which vessel was 
not entitled, wherein government 
showed probable cause, presumption 
of correctness of trial court's find¬ 
ings that claimant did not sustain 
burden because evidence was unsatis¬ 
factory and unconvincing and that 
claimant's witnesses were halting, 
evasive, and generally unsatisfactory, 
had great weight.—The Tahoma, C.*C. 
A.Alaska, 87 F.2d 349. 

1. US—The Chiquita, C.CA.Cal, 44 
F.2d 302 

2. U S.—Alksne v. U S., C.C A.Mass., 
39 F.2d 62, certiorari denied 50 S 
Ct. 467, 281 U.S. 768, 74 L.Ed 1175. 

3. US—U, S. v. The Reindeer, C.C 
HI, 27 P.Cas No.16,145. 

4. US.—The Chiquita, DC.Cal., 41 
P 2d 842, affirmed, C C.A., 44 F.2d 
302. 

5. U S.—The Leme, D.C.Or., 77 F 
Supp. 773 

Equitable principle inapplicable 
A proctor employed by Italian 
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owners of vessels to defend forfei- 
ture proceedings against vessels 
which were subsequently lawfully 
requisitioned by United States under 
statute providing for payment of 
just compensation to owners or 
claimants of vessels was not entitled 
to allowance of fees under equitable 
principle allowing litigant his coun¬ 
sel fees out of fund which litigant 
has at his personal expense and by 
his efforts succeeded in bringing into 
court to be shared by him and others 
m a common situation—U. S. v. The 
Pietro Campanella, D.C.Md, 81 F. 
Supp. 475. 

6. U.S—The Julia Davis, C.CJLN. 
J., 72 F.2d 370. 

7. US—The Pilot, C.C.A.I7.C, 43 F. 
2d 491—The Palo Alto, D.C.Me, 18 
F.Cas.No.l0,700, 2 Ware 344. 

8. U.S.—Peacock v. U. S, Hawaii, 
125 F. 583, 60 C.C.A 389, appeal 
dismissed 25 S.Ct 786, 195 U.S. 638, 
49 L.Ed. 356. 
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entered by the court, 9 is immaterial; and an appli¬ 
cation for remission does not require the court to 
postpone the trial. 10 In such case the court has 
no power to revise the decision of the officer or 
to inquire into the grounds on which it was made, 11 
at least in the absence of any showing that the ac¬ 
tion of the officer was illegal and beyond his pow¬ 
er; 12 and, where a vessel has lawfully been for¬ 
feited, a court has no jurisdiction to entertain pro¬ 
ceedings for restoration. 13 

Conditions precedent . If the remission of a for¬ 
feiture is made subject to certain conditions, which 
the authorized officer has power to impose, such 
conditions must be complied with. 14 

Effect of remission . If a remission of a forfei¬ 
ture is granted before a libel or information is 
filed, such remission operates directly to revest the 
right of property and possession in the petitioner 
for remission, 15 and the collector in possession is 
bound to restore the property on such petitioner’s 
presentation of the warrant of remission. 16 After 
the filing of a libel or information, however, the 
property is in the custody of the court, and the 
collector may not restore it without an order of 
court. 17 

Revocation. The authorized officer has the pow¬ 
er, after a remission of a forfeiture has been grant¬ 
ed and communicated to claimant, to revoke the 
warrant, 18 unless the remission is conditional and 
the condition has been performed without knowl¬ 
edge of the revocation. 19 

Relief in equity . The right of persons against 
whom penalties have been imposed by executive 
officers to appeal to a court of equity to prevent 
the enforcement of such penalties has been rec¬ 
ognized. 20 

Protection of lienor. Where an innocent lienor 
was entitled to avail himself of the protection of the 
National Prohibition Act in a case m which, al¬ 


though the vessel was libeled because of engaging 
in a trade other than that for which she was li¬ 
censed, she was condemned under the Prohibition 
Act, such lienor was held not barred by laches from 
the right to vacate forfeiture, where he proceeded 
with due diligence after notice of the seizure. 21 
In a libel by the government for forfeiture of al¬ 
cohol for violation of the navigation law, where 
the court of appeals ordered the sale of the alcohol 
free of any tax lien and the proceeds paid into 
the court registry pending outcome of the pro¬ 
ceedings, it was proper for the government to peti¬ 
tion the court sitting m admiralty for application of 
the proceeds toward satisfaction of the tax due on 
the alcohol. 22 The right to cut off the interest 
of a lienor by forfeiture of the vessel is discussed 
supra subdivision c of this section. 

Showing as to ownership . A claimant of prop¬ 
erty, seized on board a vessel condemned for engag¬ 
ing m a trade other than that for which licensed, 
is not entitled to restoration unless he shows good 
title to such property. 23 

§ 12. Offenses against Shipping and Naviga¬ 
tion Laws 
a In general 

b. Boarding vessel without consent of 

master 

c. Injuring, destroying, or casting away 

vessel 

a. In General 

Violations of various provisions of the shipping and 
navigation laws may, under their terms, constitute of¬ 
fenses rendering the violators liable to criminal prose¬ 
cution. 

Violations of various provisions of the shipping 
and navigation laws may, under their terms, consti¬ 
tute offenses rendering the violator liable to criminal 
prosecution. 24 The owner of an equitable interest 


9. U.S—Peacock v. U. S„ supra. 
Authority to make finding* 

District court, after decreeing 1 for¬ 
feiture of vessel for engaging m un¬ 
licensed trade, was held without au¬ 
thority to make finding as ha$is for 
remission of forfeiture by secretary 
of commerce —The Olympia, D C 
Conn., 58 F.2d 638. 

10. U.S.—Peacock v U, S, Hawaii, 
125 F, 583, 60 CCA. 389, appeal 
dismissed 25*. S.Ct. 786, 195 US. 638, 
49 L.Ed 356' 

11. U.S —The Pav> AJto, D,C.Me , 18 
F.Cas.No.10,700, 2 Ware 344. 

12. U.S.—The Palo' iAlto, supra. 


13. U S —Ford v. Kline, D CFla , 42 
F.2d 558 

14. U S —The Palo Alto, D.C.Me., 18 
F.Cas No.10,700, 2 Ware 344 

58 C J. p 54 note 42. 

15. U.S—The Palo Alto, supra. 

16. U S.—The Palo Alto, supra. 

17. U S —The Palo Alto, supra. 

18. US—The Palo Alto, supra. 

58 C.J. p 54 note 46. 

19. U S.—The Palo Alto, supra. 

58 C J p 54 note 47. 

20. U.S—Fredenberg v. Whitney, D 
C.Wash, 240 F 819. 

21. U.S —The Antigostine, D C.N.Y., 
44 F2d 170. 
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22. US—TT. S. v. Rizzo, NJ., 56 
SCt 580, 297 U.S 530, 80 LEd. 844. 

23. U S.—The EUza, C.C.Mass., 8 F. 
CasNo.4,346, 2 Gall. 4. 

58 C.J. p 54 note 52. 

24. U.S—Davis v. U. S., C.C.A.Cal., 
185 F 2d 938, certiorari denied 71 
S.Ct 495, 340 US. 932, 95 LEd. 673. 

Offenses incident to carriage of pas¬ 
sengers see infra § 181. 

ACotorhoat Act 

(1) Federal district court had Ju¬ 
risdiction of prosecution for violation 
of Motorboat Act, if waters of Lake 
Tahoe where offense was alleged to 
have been committed were navigable 
waters of the United States notwith- 
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in a vessel is not punishable for any crime commit¬ 
ted by one acting as her agent in procuring the en¬ 
rollment and license of the vessel unless the equita¬ 
ble owner has participated in the agent’s acts. 25 In 
a criminal prosecution for an offense against the 
navigation laws, the registry of a vessel is no evi¬ 
dence of ownership by a citizen of the United 
States. 26 The fact of ownership must be proved 
as any other fact by witnesses whom defendant may 
cross-examine. 27 

Navigating steam vessel without 9 or failure to 
employ, licensed engineer . Violations of the stat¬ 
utory provision that small craft, propelled by steam, 
which provision was extended to include craft of 
over fifteen tons burden operated for hire, pro¬ 
pelled by gas, fluid, naphtha, or electric motors, 
shall not be navigated without a licensed engineer, 25 
and the statutory provision that it shall be unlaw¬ 
ful to employ any person as an engineer who is not 
licensed by the inspectors, 29 have been regarded as 
offenses punishable by indictment. Under the last 
mentioned statute knowledge on the part of the 
owner that the engineer was not licensed is unneces¬ 
sary. 30 

Operating water craft without use of muffler or 
exhaust Various state statutes have made the op¬ 
eration of certain water craft without a muffler oi 
underwater exhaust an offense 31 Under certain of 
these statutes the mere equipment of the craft with 
a muffler or underwater exhaust is not sufficient 
to avoid liability, 32 and, even though the craft is 
properly equipped in this respect, a failure to use 
the muffler may constitute the offense. 33 

b- Boarding Vessel without Consent of Master 

It is made an offense by statute for any person not 


being In the United States service, and not being duly 
authorized by (aw, to go on board a vessel about to 
arrive at her place of destination before her actual 
arrival, and without the permission of the master. 

It is made an offense by federal statute for any 
person not being in the United States service, and 
not being duly authorized by law, to go on board 
a vessel about to arrive at her place of destination 
before her actual arrival, without the permission 
of the master. 34 This statute is intended to protect 
foreign vessels as well as vessels of the United 
States. 35 The offense may be committed, although 
at the time of the boarding the vessel was tempo¬ 
rarily at anchor in the harbor. 36 Climbing on the 
rail of the vessel without permission is within the 
prohibition of the statute. 37 Under a similar state 
statute the view was taken that the offense was 
complete on the offender’s boarding the vessel with¬ 
out having obtained the leave which the statute re¬ 
quired, and without regard to his motive and to 
the fact that permission was afterward given him 
by the captain to remain on board. 38 

Prosecution and punishment The government 
need not prove that accused was not in the United 
States service or that he was not duly authorized 
by law to board the vessel. 39 In the absence of 
evidence showing permission by the master, proof 
that the master was not on board and that the mate 
m command did not give permission is sufficient 
to support a conviction where the other elements 
of the offense are present 40 The punishment i@ 
fixed by the statute. 41 

c. Injuring, Destroying, or Casting Away Ves¬ 
sel 

(1) In general 

(2) Under Espionage Act 


standing’ that Lake Tahoe had no 
outlet to the sea.—Davis v. U. S, su¬ 
pra. 

(2) In prosecution for violation of 
Motorboat Act, where basic facts re¬ 
garding natural features and use of 
Lake Tahoe where offense was al¬ 
leged to have been committed were 
not seriously in controversy, and 
there were no questions of credibility 
between witnesses, trial court did 
not err in instructing jury that the 
waters were navigable waters of the 
United States instead of submitting 
that issue to jury as one of fact — 
Davis v. U. S., supra. 

(3) In proceeding to subject mo¬ 
torboat to penalty for running at 
night without lights, evidence estab¬ 
lished pnma facie ''case for govern¬ 
ment—The Gander, C.C.A.Conn. f 54 
F.2d 505. 


25. Mass—Braga v. Braga, 51 NR 
2d 429, 314 Mass 666 

26. US—U. S v. Brune, C.C Pa., 
24 F Cas.No 14,677, 2 Wall Jr. 264. 

27. U S —U. S. v. Brune, supra. 

28. US—U. S. v. Nash, D.C.Ky., 
Ill F. 525. 

58 C J. p 56 note 84. 

28. U.S.—U. S. v. Sims, D.C.Ohio, 9 
F. 443 

30. U S —U. S. v. Sims, supra. 

31. B.I— State v. Huxford, 87 A 

171, 35 R.I. 387, Ann.Cas.l9l5C 

1135 

58 C J p 56 note 92. 

32. RI—State v. Huxford, supra. 

33. R L—State v. Huxford, supra. 

34. U S.—U. S. v. Anderson, C.C.N. 
Y„ 24 F.Cas No.14,447, 10 Blatchf. 
226. 


Persons Inolnded 

A runner for a sailors* boarding 
house, employed by a person licensed 
under state law to operate such 
boarding house, is not exempt from 
the prohibition of the statute.—U. S 
v. Anderson, supra. 

35. U.S.—U. S. v Sullivan, C.COr, 
43 F. 602—U. S v. Anderson, C.C. 
N.Y., 24 F.Cas.No.14,447, 10 Blatchf 
226 

36. U S.—U. S. v. Anderson, supra. 

37. U S —U. S. v. Anderson, supra. 

38. Mass —Commonwealth v. Kenne¬ 
dy, 35 N.E. 1131, 160 Mass. 312. 

39. U.S.—U. S. v. Anderson, C.C.N 
Y, 24 F.Cas.No.14,447, 10 Blatchf. 
226. 

40. U.S.—IT. S. v. Anderson, supra. 

41. U.S—-U. S. v. Anderson, supra. 
58 C.J. p 55 note 64. 
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(1) In General 

Under a statute so providing It Is an offense for a 
person not being an owner willfully and corruptly to cast 
away or otherwise destroy any vessel to which he be¬ 
longs, or willfully, with intent to destroy it, to set fire 
to such vessel, or otherwise attempt the destruction 
thereof. 

Under a statute so providing, it is an offense for 
a person not being an owner willfully and corruptly 
to cast away or otherwise destroy any vessel to 
which he belongs, or willfully, with intent to de¬ 
stroy it, to set fire to any such vessel, or otherwise 
attempt the destruction thereof. 42 The act must be 
done willfully and feloniously. 43 While under the 
terms of the existing statute the offense may be 
committed on the 'high seas or on any other waters 
within the admiralty and maritime jurisdiction of 
the United States, formerly the statute required that 
the offense must be committed on the high seas. 44 
The destruction of vessels on waters not within the 
maritime jurisdiction of the United States was 
made an offense by certain early state statutes. 45 

Acts included. The terms “destroy” and “cast 
away,” as used in the federal statute, have received 
judicial construction. 46 

Persons liable and directions of owner. The act 
aimed at by the federal statute must be performed 
by a person not an owner, 47 and an owner incurs 
no penalty by casting away the vessel, or by direct¬ 
ing others to do it, unless he intends to prejudice 
an insurer of the vessel or merchant having goods 
thereon or any other owner of the vessel. 48 How¬ 
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ever, the fact that the owner is on board and au¬ 
thorizes or commands the destruction of the vessel 
is not a defense to an indictment against the mas¬ 
ter for willfully destroying the vessel with intent 
to defraud the underwriters. 43 A minor who ships 
without the knowledge of his parents may be con¬ 
victed under the statute. 50 

Prosecution. In prosecutions under the federal 
statutes, general rules as to indictments apply, 51 
as do general rules as to the admissibility 52 or suf¬ 
ficiency 53 of evidence in criminal cases. 

(2) Under Espionage Act 

Under the Espionage Act, a portion of which con¬ 
stituted war legislation, and the remainder of which 
was adopted as an ordinary criminal statute applicable 
without regard to any state of national emergency, it 
is an offense, among other acts, for any person to tamper 
with the motive power or instrumentalities of navigation 
of certain vessels with intent to injure or endanger the 
safety of the vessels or of persons on board, and it is 
another independent offense for an owner, master, or 
member of the crew, without regard to intent, to injure 
or destroy a vessel within the territorial waters of the 
United States. 

Certain offenses with respect to the injury or de¬ 
struction of vessels have been denounced by the Es¬ 
pionage Act, later incorporated in the federal crim¬ 
inal code as 18 U.S.C A. §§ 5, 2275, and 50 U.S.C.A. 

§ 193, 54 a portion of which constituted war legis¬ 
lation, and the remainder of which was adopted 
as an ordinary criminal statute applicable without 
regard to any state of national emergency 55 Un¬ 
der one portion of the statute, which has been held 
valid, 56 it is an offense, among other acts, for any 


42. US—U S. v. Murphy, D.CAla, 
50 F 2d 455. 

43. US.—U. S. v. Wilson, CCNY, 
28 F.Cas No.16,731, 3 Blatchf 435. 

44. US—U S. v. Wilson, supra 

58 C J. p 55 note 69. 

45. Mass—Commonwealth v. Fran¬ 
cis, ThachCrCas 240. 

58 C.J. p 55 note 71. 

46. U.S.—U. S. v. Johns, (Pa, 26 F 
Cas No 15,481, 1 WashCC. 363, 4 
Dali. 412, 1 LBd. 888. 

58 C J. p 55 note 72. 

47. US—U. S. v. Murphy, D.C.Ala., 
50 F.2d 455—U. S v. Wilson, C C.N 
Y., 28 F.Cas.No 16,731, 3 Blatchf 
435. 

48. US —U. S. v. Murphy, D C Ala., 
50 F 2d 455. 

49. U S —U. S v. Jacobson, C C N.Y., 
26 FCas No 15,461, Brunn Col.Cas 
410—U. S. v Vanranst, CCPa, 28 
F.Cas.No.16,608, 3 WashuC C. 146. 

BO. U.S—U. S. v. Lockman, CC 
Mass., 26 F.Cas.No.15,620, Brunn. 
CoLC&s. 554. 


51. US—U. S. v Murphy, D C.Ala , 
50 F 2d 455. 

58 C J p 55 note 77. 

To charge offense against owner 
for casting away vessel, indictment 
must allege insurance, freight, or 
passengers on vessel, or fact showing 
that owner had no right to cast her 
away—U S. v. Murphy, supra 

52. US.—U. S. v. Johns, Pa, 26 F 
Cas No.15,481, 1 Wash C.C. 363, 4 
Dali 412, 1 L.Ed 888. 

58 C J p 55 note 80 [a]. 

53. U S —Sturtevant v. U. S , C C.A 
Cal., 36 F 2d 562. 

58 C.J. p 55 note 80 [b]. 

54. U S.—Giugni v. U. S., C.C A 
Puerto Rico, 127 F 2d 786—U S. v 
Martini, D.C Ala, 42 F Supp 502. 

Forfeiture of vessel for violation of 
Espionage Act see supra S 11 h. 
Design of statute 

The statute entitled “An Act To 
punish acts of interference with the 
foreign relations, the neutrality, and 
the foreign commerce of the United 
States, to punish espionage, and bet¬ 
ter to enforce the criminal laws of 
the United States, and for other pur¬ 
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poses,” was designed to protect the 
foreign commerce of the country and 
vessels usable as instrumentalities of 
that commerce, as well as to punish 
espionage and other crimes particu¬ 
larly harmful to the country m time 
of war —Bersio v U S , C.C A N C, 
124 F.2d 310, certiorari denied Bersia 
v U. S, 62 SCt 1033, 316 U.S 665, 
86 L.Ed 1742—(Pieraccim v. U S., 
C C A Md , 124 F.2d 310, certiorari de¬ 
nied 62 SCt 1034, 316 U.S. 666, 86 
L Ed 1742—Schiaffino v. U. S , C C.A. 
Md, 124 F 2d 310, certiorari denied 
62 SCt. 1034, 316 U.S. 666, 86 L.Ed. 
1742 

Crime against United States 

The crime of injuring a vessel of 
foreign registry while within the ju¬ 
risdiction of the United Sates is a 
crime against the United States 
which includes the Canal Zone—U. 
S ex rel McDermott v. Jaeger, C.C. 
ANY, 126 F2d 1002, dismissing ap¬ 
peal 39 F Supp 307, certiorari denied 
62 SCt. 1269, 316 U.S. 680, 86 LEd. 
1754. 

55. U.S —Marchese v. U. S f C.C.A. 
Fla, 126 F.2d 671. 

56. U.S.—Giugni v. U. S. t C.C.A. 
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person to tamper with tile motive power or instru¬ 
mentalities of navigation of certain vessels with 
intent to injure or Endanger the safety of the ves¬ 
sels or of persons on board, 57 and, under another 
portion of the statute, subsequently reenacted as 
18 U.S.C.A, § 2274, it is unlawful for the owner, 
master, or member of the crew to injure or destroy 


a vessel within the territorial waters of the United 
States, 58 or to use the vessel as a place of resort 
of any person conspiring or preparing to commit 
any offense against the United States. 69 Although 
there is an overlapping of these two provisions, the 
two offenses are separate and distinct. 60 

The provision of the statute relating to tamper- 


Puerto Rico, 127 F.2d 786—Mar¬ 
chese v. U. S, CC A.Fla., 126 F 2d 
671. 

Definiteness 

The statute meets essential re¬ 
quirement of constitution that a pe¬ 
nal statute must be sufficiently ex¬ 
plicit to inform those who are sub¬ 
ject to it what conduct on their part 
will render them liable to its penal¬ 
ties, and must be couched in terms 
that are not so vague that men of 
common intelligence must necessarily 
guess at its meaning and differ as to 
its application —Bersio v U. S, C.C. 
A-N.C, 124 F 2d 310, certiorari de¬ 
nied Bersia v. U. S , 62 SCt. 1033, 316 
U.S. 665, 86 L Ed. 1742—Pieraccim 
v. U. S, CCAMd, 124 F.2d 310, cer¬ 
tiorari denied 62 S Ct. 1034, 316 U S 
666, 86 LEd. 1742—Schiaffino v U S., 
CC.AMd, 124 P 2d 310, certiorari de¬ 
nied 62 S.Ct 1034, 316 U S 666, 86 L 
Ed. 1742. 

57. U S.—Bersio v. U. S., C C.A.N.C., 
124 F.2d 310, certiorari denied Ber¬ 
sia v. U. S., 62 SCt 1033, 316 U 
S. 665, 86 LEd 1742—Pieraccim v 
tJ. S, CCAM, 124 F.2d 310, cer¬ 
tiorari denied 62 S.Ct 1034, 316 TJ 
S. 666, 86 L Ed. 1742—Schiaffino v. 
U S., CCAMd, 124 F.2d 310, cer¬ 
tiorari denied 62 S.Ct 1034, 316 U. 
S 666, 86 LEd. 1742. 

Purpose 

(1) The statute was enacted for 
the purpose of protecting all ship¬ 
ping engaged in commerce with for¬ 
eign nations.—Polomo v. U. S, C.C A. 
Or., 131 F 2d 679 

(2) The purpose of statute was not 
to protect owners of vessels against 
malicious acts of others, but to pro¬ 
tect vessels themselves, as instru¬ 
mentalities usable in vital foreign 
commerce of the country from de¬ 
struction or injury by any one.—Ber¬ 
sio v. TJ S , C C A N.C f 124 F 2d 310, 
certiorari denied Bersia v. U. S, 62 
S.Ct 1033, 316 US. 665, 86 LEd 1742 
—Pieraccim v U. S , CCA Md, 124 
F.2d 310, certiorari denied 62 S Ct. 
1034, 316 US. 666, 86 LEd 1742— 
Schiaffino v. U. S , C.C A Md., 124 F.2d 

certiorari denied 62 S.Ct. 1034, 
316 UR. 666, 86 L Ed. 1742. 

53. 1 UR,—rPolomo v. U. S., C.C.A Or., 
131 F.2d 679. 

Frool^m^tlojt} of emergency 

(1) 'It h&s tieen held that such 
statute is applicable only after presi¬ 
dential proclamation of a national i 


emergency.—Marchese v U S , C.C.A. 
Fla, Ga, La, Tex , 126 F 2d 671. 

(2) It has also been held, however, 
that no such proclamation is re¬ 
quired to render the statute effective, 
but that, even if required, certain 
presidential orders constituted a suf¬ 
ficient proclamation for this purpose 
—U S. v The Antoinette, C.CA3STJ 
& Pa., 153 F 2d 138, certiorari denied 
Lorenzo v U S, 66 S.Ct. 1368, 328 
U S 863, 90 LEd 1633, and Rosasco 
v. U S, 66 SCt 1368, 328 US 863, 
90 LEd 1633, rehearing denied 67 S 
Ct. 31, two cases, 329 U S. 820, 91 L 
Ed 698, certiorari denied Mariano 
Maresca & Co v U S , 66 SCt, 1369, 
328 US 864, 90 LEd. 1634, and 

Itaha-Societa Anomma Di Naviga- 
zione v. U. S, 66 SCt. 1369, three 

cases, 328 US 864, 90 LEd. 1634, 

rehearing denied 67 SCt 32, two cas- ! 
es, 329 US 820, 821, 91 LEd, 698, 
certiorari denied Italia-Societa Anoni- 
ma Di Navigazione v. U S., 66 S.Ct 
1369, 328 U.S 864, 90 LEd. 1634, 

and Societa Anomma Coop Di Navi¬ 
gazione Garibaldi v. U S, 66 SCt 
1369, 328 US. 864, 90 L.Ed. 1634, 

rehearing denied 67 S Ct 32, two cas¬ 
es, 329 U.S. 821, 91 LEd. 698, certio¬ 
rari denied Italia-Societa Anomma Di 
Navigazione v. U. S., 66 S.Ct 1370, 
two cases, 328 US. 864, 90 L.Ed. 1634, 
1635, rehearing denied 67 S Ct 33, 
two cases, 329 U.S. 821, 91 LEd 699, 
certiorari denied Loomis v. U S., 66 
S Ct 1375, 328 U S. 864, 90 L Ed 1635, 
rehearing denied 67 S.Ct 34, 329 U. 
S. 821, 91 LEd. 699. 

59. U.S.—The Leme, D.C.Or., 77 F. 
Supp. 773 

60. U.S —U. S. v. The Antolnetta, C. 
C.ANJ. & Pa, 153 F.2d 138, cer¬ 
tiorari denied Lorenzo v U. S, 66 
SCt 1368, 328 U.S 863, 90 L.Ed 
1633, and Rosasco v. U. S., 66 S Ct 

1368, 328 U S 863, 90 L Ed 1633, re¬ 
hearing denied 67 S.Ct 31, two cas¬ 
es, 329 US. 820, 91 LEd 698, 
certiorari denied Mariano Maresca 
& Co. v. U. S, 66 SCt 1369, 328 U. 
S 864, 90 LEd 1634, and Italia-So- 
cieta Anomma Di Navigazione v. 
U. S, 66 S.Ct 1369, three cases, 328 
US 864, 90 L.Ed. 1634, rehearing 
denied 67 SCt 32, two cases, 329 
U.S. 820, 821, 91 LEd. 698, certio¬ 
rari denied Italia-Societa Anomma 
Di Navigazione v. U. S, 66 S Ct 

1369, 328 U.S. 864, 90 LEd. 1634, 
and Societa Anomma Codp. Di Nav¬ 
igazione Garibaldi v. U. S., 66 S. 

616 


Ct. 1369, 328 TJ S 864, 90 LEd 

1634, rehearing denied 67 S Ct 32, 
two cases, 329 US 821, 91 LEd 
698, certiorari denied Italia-Socie- 
ta Anomma Di Navigazione v U 
S., 66 SCt 1370, two cases, 328 U 
S 864, 90 LEd 1634, 1635, rehear¬ 
ing denied 67 S Ct 33, two cases, 
329 US 821, 91 LEd 699, certio¬ 
rari denied Loomis v. U. S, 66 S 
Ct. 1375, 328 US. 864, 90 LEd 

1635, rehearing denied 67 SCt 34, 
329 US 821, 91 LEd 699—Polomo 
v. U S, C.CAOr, 131 F 2d 679— 
Marchese v. U. S, C C.A.Fla, Ga., 
La, Tex, 126 F.2d 671—Bersio v. 
U. S, CCANC, 124 F.2d 310, cer¬ 
tiorari denied Bersia v U S, 62 
SCt 1033, 316 US. 665, 86 L.Ed. 
1742—Pieraccim v. U S., C.C.A Md , 
124 F 2d 310, certiorari denied 62 
SCt 1034, 316 U.S 666, 86 LEd 
1742—Schiaffino v. U. S , C.C A Md , 
124 F 2d 310, certiorari denied 62 
SCt 1034, 316 US. 666, 86 LEd. 
1742 

Basis of distinction 

The Espionage Act Title II, pe¬ 
nalizing willful injury to, or destruc¬ 
tion of, vessel by owner, master, or 
member of crew thereof and Title 
III, penalizing acts done with intent 
to injure or endanger safety of ves¬ 
sel engaged in foreign commerce, are 
independent, and by Title II congress 
provided for protection of private 
vessels, foreign or domestic, during 
and after the declaration of a nation¬ 
al emergency without regard to the 
specific intent and by Title III pro¬ 
vided for protection for similar ves¬ 
sel even before a national emergency 
has been declared to exist, provided 
the forbidden act was done with the 
specific intent required.—Giugni v. 
U. S„ C.C.A.Puerto Rico, 127 F.2d 
786 

Different situations 

Congress, m enacting statute 
which makes it unlawful for any per¬ 
son to tamper with the motive power 
or instrumentalities of navigation of 
a vessel with intent to injure or en¬ 
danger the safety of the vessel or of 
persons on board, was dealing with a 
different situation and one which it 
considered more reprehensible and 
dangerous than that covered by stat¬ 
ute making it unlawful for owner or 
master or any other person m charge 
or command of any private vessel, 
foreign or domestic, within territori¬ 
al waters of the United States, will¬ 
fully to cause or permit the destruc- 
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ing with the motive power or instrumentalities of 
navigation of certain vessels by its terms applies to 
two classes of ships, namely, vessels of foreign 
registry in American ports, and vessels of Ameri¬ 
can registry entitled to engage in commerce with 
foreign nations whether in American ports or on 
the high sea. 61 As to the vessels of foreign regis¬ 
try there is no limitation regarding whether they 
are engaged in or usable m foreign commerce, 62 
and notwithstanding the catchlme of the statute 
indicative of its application to vessels engaged in 
foreign commerce, a vessel of foreign registry 
which has come into a port of the United States 
for the purpose of carrying on foreign commerce 
with foreign countries is within the scope of the 
statute, even though it is not actively engaged in 
commerce at the time of commission of the prohib¬ 
ited acts. 63 

Under the provisions of the statute relating to 


§ 12 

“tampering” with certain vessels applicable to “who¬ 
ever” commits the prohibited acts, persons who may 
be liable thereunder include owners, officers, mem¬ 
bers of the crew, 64 or anyone else who may be in 
control of the vessel, 65 and the statute is not re¬ 
stricted to outsiders. 66 So, the fact that defend¬ 
ant’s acts of destruction or injury were performed 
with the consent of the owner of the vessel does 
not render the statute inapplicable, or constitute a 
defense. 67 The statute renders unlawful any sort of 
improper interference with the machinery of the 
vessel, if the acts done are accompanied by the 
requisite intent; 68 it is not necessary to prove 
that there was actual destruction or even a serious 
injury following the tampering, and the amount of 
the damage done is not material. 69 

The intent with which acts are committed is a 
material element of the statutory offense of injuring 
vessels engaged in foreign commerce, as by tamper- 


tion or injury of such vessel —U. S 
v. Saglietto, D.CVa, 41 F Supp. 21 

61. U.S —Polomo v. U. S., CCAOr ( 
131 F2d 679 

Availability for use 

The act applies to all vessels avail¬ 
able for use m foreign commerce, al¬ 
though not actively engaged therein, 
but tied up at wharves in United 
States ports at time of injuries there¬ 
to.—Marchese v. U. S„ C.C.A-Fla„ 126 
F.2d 671. 

62 . US —Giugni v U S., C.C.APuer¬ 
to Rico, 127 F.2d 786. 

Appropriateness of language used in 
statute 

It was appropriate for congress to 
use the language “entitled to engage 
in commerce with foreign nations” 
only m limitation with the phrase 
“vessel of American registry" and 
leave the phrase “vessel of foreign 
registry" without limitation.—Giugni 
v. U. S, supra. 

63 . U.S —Bersio v. U. S , C C A N.C„, 
124 F.2d 310, certiorari denied Ber- 
sia v. U. S. f 62 S Ct 1033, 316 U. 
S. 665, JS6 LfEd. 1742—Fieraccini v 
U. S, C.C.A Md, 124 F.2d 310, cer¬ 
tiorari denied 62 S.Ct. 1034, 316 U 
S. 666, 86 L Ed 1742—Schiaffino v 
U. S., O.C.A.Md, 124 F 2d 310, cer¬ 
tiorari denied 62 S Ct 1034, 316 U 
S. 666, 86 LEi 1742—U. S v. 
Tomicich, DC Pa, 41 F.Supp. 33, 
affirmed 126 F.2d 1023. 

64 . U.S.—Giugni v. U. S, C.C.A. 
Puerto Rico, 1$7 F.2d 786—Bersio 
v. .U. S..‘ C.C.A.N'.C, 124 F 2d 310, 
certiorari denied Bersia v. U. S, 
62 feet,* 1033, 316 U.S. 665, 86 L 

■ Ed. 17^2—Fieraccini v. U.S., C.C.A. 
Md.. 3J24 F.2d 310, certiorari denied 
$2 SCjL 1034,, 316 U.S,. ,660,,80 LEd 
1742^—Schiaffino v. U.'S, C.fcr'A.Md., 


124 F 2d 310, certiorari denied 62 
SCt 1034, 316 U.S. 666, 86 LEd 
1742—U. S. v. Saglietto, DC.Va, 
41 F Supp. 21. 

Friend or enemy 

Under statute, relating to destruc¬ 
tion of, injury to, or improper use of, 
vessels, no owner, whether friend or 
enemy, may destroy his ship in an 
American port.—U. S. v. Martini, D 
C Ala, 42 F Supp. 502. 

Subjects of foreign country 

Although officers and crew of Itali¬ 
an vessel were subject to orders of 
their own government, they must ac¬ 
cept the consequences of violating 
the laws of the United States in exe¬ 
cuting orders of the Italian govern¬ 
ment to do such damage to vessel 
which was in American port as would 
prevent her from being used in any 
service that might be helpful to ene¬ 
mies of Italy.—U. S. v. Martini, su¬ 
pra. 

65. U S.—U. S. v. Martini, supra. 

66. U.S —U. S v. Tomicich, D C 
Pa., 41 F Supp 33, affirmed, C.C.A., 
126 F.2d 1023. 

Reference to owner and crew in an¬ 
other statute 

Since the crime denounced by pro¬ 
vision punishing whoever tampers 
with motive power or instrumentali¬ 
ties of navigation of a vessel en¬ 
gaged in foreign commerce is not the 
same as crime denounced by another 
provision prohibiting injury to, or 
destruction of, vessels m ports of 
the United States by owner, master, 
or crew member, the reference to 
owners and crew in latter provision 
does not limit the scope of the word 
“whoever” as used in former provi¬ 
sion—-Polomo v. U. S., C.6.AiOr., 131 
F.2d 679. • ■ 
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“Tamper” 

(1) In statute making tt an offense 
to tamper with the motive power or 
instrumentalities of navigation of 
any vessel within jurisdiction of 
United States, the word “tamper” 
does not preclude the application of 
the statute to any person other than 
an outsider on the theory that tam¬ 
per in its ordinary acceptance com¬ 
prehends only acts of meddlesome in¬ 
terference by persons other than an 
owner or his agents —Giugni v. U. S., 
CCA Puerto Rico, 127 F.2d 786—U. 
S. v. Tomicich, D C.Pa., 41 F.Supp. 
33, affirmed, CCA., 126 F.2d 1023 

(2) The word “tamper,” as used 
in statute, includes interfering with 
one’s own property as well as with 
property of another—U. S. v. Polo- 
mo, T> C.Or., 77 F.Supp. 768. 

67. U.S—Marchese v. U. S., CC.A. 
Fla, 126 F.2d 671—Bersio v. U. 
S., CC.ANC, 124 F.2d 310, certio¬ 
rari denied Bersia v. U. S, 62 S.Ct. 

1033, 316 U.S 665, 86 LEd 1742— 
Pieraccim, v. U C.C A.Md. f 124 
F.2d 310, certiorari denied 62 S.Ct 

1034, 316 US. 666, 86 LEd. 1742— 
Schiaffino v. U , C C.A Md , 124 F. 
2d 310, certiorari denied 62 S.Ct. 
1034, 316 US 666, 86 LEd 1742— 
U. S. v. Saglietto, D.C.Va, 41 F. 
Supp. 21. 

68. U.S.—Bersio v. U. S., C C.A N.C , 
12,4 F2d 310, certiorari denied Ber¬ 
sia v. U. S., 62 S.Ct. 1033, 316 U.S. 
665, 86 L.Ed. 1742—Fieraccini v. 

U. S,. C C A Md, 124 F 2d 310, cer¬ 
tiorari denied 62 S Ct 1034, 316 
US. 666, 86 LEd. 1742—Schiaffino 

V. U. S, C C.A.Md„ 124 F 2d 310, 
certiorari denied 62 S.Ct. 1034, 316 
U.S. 666, 86 LEd. 1742 

69. U.S.—U. S. v. Martini, D.C.A1&, 
42 F.Supp. 602. 
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ing with the motive power or instrumentalities of 
navigation of the vessel, 70 but in a prosecution un¬ 
der the other provision of the statute relating to the 
destruction of, injury to, or improper use of, ves¬ 
sels, it is not necessary to allege and prove the in¬ 
tent with which the act is done. 71 The intent re¬ 
quired to be shown under the former provision is 
the intent either to injure, or endanger the safety 
of, the vessel, her cargo, or of persons on board, 72 
and, where the forbidden acts were performed with 
such intent, no further showing of malice or in¬ 
tent to commit a wrong is required to authorize 
a conviction. 72 It is not required to be shown that 
in damaging the machinery of a vessel defendant 
knew that he was violating a law of the United 
States since ignorance of the law is no excuse for 
its violation. 74 

Under the provision as to “tampering” with cer¬ 
tain vessels, it is immaterial whether the injury or 
danger is intended to take place while the vessel 
is in a port of the United States or after it has de¬ 
parted therefrom, 75 or whether the vessel involved 
was or was not in operation at the time of the al¬ 
leged violation, 76 and liability may not be avoided 
on the theory that, as the particular vessel was 


tied up in port, its safety was not injured by acts 
which merely immobilized its machinery, and that 
no intent to inflict such injury could be inferred 
from defendant’s acts. 77 It has been held that the 
requisite intent to injure the vessel may be satisfied 
by a finding of intent to injure integral parts there¬ 
of, such as the main engines, 78 but it has also 
been held that the prohibited intent must go further 
than a mere intent to injure the machinery of the 
vessel itself, 70 and that the statute is not directed at 
injury to a vessel that might result merely in mak¬ 
ing it unable to move under its power, but rather 
to injury done with intent to endanger the entire 
safety of the vessel or to encompass its destruc¬ 
tion as a whole or as a unit of navigation, when it 
was being used or was capable of being used at 
the time of the commission of the offense, for the 
transportation of men and goods to foreign coun¬ 
tries. 80 

In prosecutions for violation of such statute, de¬ 
cisions have adjudicated questions as to the suffi¬ 
ciency of the indictment, 81 the sufficiency of the 
evidence to present a question for the jury, 82 or 
to sustain a conviction, 83 and the propriety of par- 


70 . US.—TJ. S. v. Martini, supra— 
U. S v. Saglietto, D.CVa., 41 F 
Supp. 21. 

71. U.S—U S. v. Martini, D.C.Ala, 
42 F.Supp 502 

Willful injury to vessel 

Under statute making- it unlawful 
for owner or master or any other 
person m charge or command of any 
private vessel, foreign or domestic, 
within territorial waters of United 
States, willfully to cause or permit 
destruction or injury of such vessel, 
any willful injury to the vessel, re¬ 
gardless of intended consequences, is 
prohibited, although the word “will¬ 
fully” means knowingly and design¬ 
edly and would necessarily require 
the act to be intentional and not an 
accidental happening —U. S. v. Sa¬ 
glietto, D C Va, 41 F Supp 21. 

72. U S.—-Giugni v. U. S , C.C.A.iPuer- 
to Bico, 127 F 2d 786—Bersio v. U. 
S., CC.AKC, 124 F 2d 310, certio¬ 
rari denied Bersia v. U. S, 62 S.Ct 

1033, 316 US 665, 86 LEd. 1742— 
Pieraccmi v. U. S, CCA Md, 124 
F 2d 310, certiorari denied 62 S Ct 

1034, 316 U.S. 666, 86 LEd. 1742— 
Schiaffino v U S,CC A.Md , 124 F 
2d 310, certiorari denied 62 S.Ct. 
1034, 316 US. 666. 86 LEd. 1742. 
The phrase “endanger the safety 

of,” in section of Espionage Act pro¬ 
viding for punishment of person do¬ 
ing any act to or on vessel engaged 
in foreign commerce “with intent to 
injure or endanger the safety of the 


vessel” was added to the act, not to 
restrict, but to broaden, application 
thereof, and did not put actual “in¬ 
jury” to vessel outside scope of the 
act—Marchese v. U. S., C.C.A Fla., 
126 F.2d 671. 

73. U.S—Bersio v. U. S., CCAN 
C., 124 F.2d 310, certiorari denied 
Bersia v. U. S., 62 S.Ct. 1033, 316 
U.S. 665, 86 L.Ed. 1742—Pieraccmi 
v. U. S., C.C.A.Md, 124 F.2d 310, 
certiorari denied 62 S Ct 1034, 316 
U.S. 666, 86 LEd 1742—Schiaffino 
v. U S., CCAMd., 124 F 2d 310, 
certiorari denied 62 S.Ct 1034, 316 
U.S. 666, 86 LEd. 1742. 

74. U.S—Oiugni v. U. S., C.'C.A 
Puerto Bico, 127 F.2d 786. 

75. U S —U. S. v. Martini, D.C.Ala., 
42 F.Supp. 502. 

76. U S —IT. S v. Martini, supra. 
Bight of seizure of vessel 

The mere fact that vessel of Itali¬ 
an registry was tied up in port of 
United States, and, therefore, could 
have been seized under statute au¬ 
thorizing forfeitures of vessels for 
willful injury to them if it were 
proved that owner or master had 
done acts denounced m that statute, 
would not operate as a defense to 
criminal proceeding against officers 
and members of crew under statute 
making it an otfense to tamper with 
mo'tive power of vessel of foreign 
registry within jurisdiction of the 
United States—U. S. v. Polonio, D.C 
Or., 77 F.Supp 768. 
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77. U S —Bersio v. U. S , C.C.A.N.C., 
124 F.2d 310, certiorari denied Ber¬ 
sia v. U. S, 62 S.Ct 1033, 316 U.S 
665, 86 LEd 1742—Pieraccmi v 
U S, C.CAMd, 124 F 2d 310, cer¬ 
tiorari denied 62 S.Ct. 1034, 316 TJ 
S. 666, 86 L.E<3L 1742—Schiaffino v 
U S., C.CAMd, 124 F 2d 310, cer¬ 
tiorari denied 62 S.'Ct 1034, 316 U. 
S 666, 86 LEd. 1742—-U. S. v. Tom- 
icich, D C Pa., 41 F.Supp. 33, af¬ 
firmed 126 F.2d 1023. 

78. U.S—U. S. v. Polonio, D.C.Or., 
77 F.Supp. 768. 

79. U.S—U S. v. Saglietto, DC.Va, 

41 F.Supp 21. 

80. U.S—U. S. v Martini, D.C.Ala., 

42 F Supp. 502—U. S. v. Saglietto, 
D.C.Va, 41 F Supp 21. 

81. U.S—Marchese v. U. S., C.C.A. 

Fla, 126 F.2d 671. 1 

83, US—U. S. v. (Polonio, D.C.Or., 
77 F Supp. 768. 

83, Evidence held sufficient 

(1) To sustain conviction general¬ 
ly,—G-iugni v. U. S., C.C.A.Puerto 
Bico, 127 F.2d 786. 

(2) To establish existence of req¬ 
uisite intent—Bersio v. U. S, C.C A 
N.C., 124 F 2d 310, certiorari denied 
Bersia v. U. S, 62 S Ct. 1033, 316 
U.S. 665, 86 L Ed 1742—Pieraccim 
v. U. S., C.C.A Md., 124 F.2d 310, cer¬ 
tiorari denied 62 S.Ct. 1034, 316 U.S 
666, 86 L.Ed. 1742—SchiaiHno v. U 
S., C.CAMd., 124 F.2d 810, certio- 
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ticular instructions to the jury. 84 Since criminal i to be either alleged or proved in a prosecution for 
liability under the statute does not depend on own- violation of the statute. 86 
ership of the vessel, such ownership does not have 

II. TITLE AND OWNERSHIP 


§ 13. In General 

Ships are persona! property, and title thereto or¬ 
dinarily Is controlled by the general rules with respect 
to title to personal property. 

Ships 86 and other vessels 87 constitute personal 
property, and except as far as modified by statute, 
matters of title with respect to ships are to be tested 
by the common-law rules governing title to personal 
property. 88 

Right to possession . A corporation set up to pro¬ 
tect the rights of owners of a ship of foreign 
registry as existing prior to an invasion of the for¬ 
eign country and the setting up in such country of a 
government not recognized by the United States 
will be accorded the right to possession of the ship 
as against others claiming through the unrecognized 
government. 88 

The validity of title to a ship is not dependent on 
its registry. 90 


§14. Title under Contract for Building Ves¬ 
sel 

Ordinarily, under a contract for building an entire 
vessel, no property vests in the purchaser until com¬ 
pletion and delivery, but this rule may be varied by the 
contract between the parties. 

Under a contract for building an entire vessel, 
as a general rule no property vests in the person 
for whom she is built until she is ready for deliv¬ 
ery and has been accepted or approved by such per¬ 
son, 91 at least as against third persons. 92 There 
is, however, no arbitrary rule of construction con¬ 
trolling such agreements, but the question is one 
of intent, open in every case to be determined on 
the terms of the contract and the circumstances at¬ 
tending the transaction. 93 If the parties expressly 
so agree, title to the vessel or materials, as far as 
completed and paid for during the progress of the 
work, will pass to the purchaser, 94 without the 
execution of a bill of sale or other writing, 95 and 
this rule is not affected by the fact that the pur- 


rari denied €2 S.Ct. 1034, 316 TJ.S. 
666. 86 L.Ed. 1742. 

Evidence held Insufficient to support 
conviction 

U.S.—U. S. v. Saglietto, D.C.Va, 41 
F.Supp. 21. 

84. U.S.—U. S. v. Saglietto, supra. 

85. US—Giugni v. U. S, C C.A 
Puerto Rico, 127 F 2d 7 86 —Bersio 
v. U. S, C.CA.N.C, 124 F 2d 310, 
certiorari denied Bersia v. TJ S , 
62 SCt 1033, 316 US 665, 86 L 
Ed. 1742—OPieraccim v. U S, CCA 
Md, 124 F.2d 310, certiorari denied 
62 SCt 1034, 316 U.S. 666, 86 LEd 
1742—Schiafflno v U. S , C C.A.Md., 
124 F2d 310, certiorari denied 62 
S.Ct 1034, 316 U.S. 666, 86 L Ed 
1742. 

86. Wash —Alaska S S Co. v. State, 
196 P 2d 1001, 31 Wash. 328. 

Always so regarded 

J *In law, ships have always been 
regarded as personal property and 
not real property."—Seafeldt v Port 
of Astoria, 16 P.$d 943, 944, 141 Or 
418. 

87. Mass.—Atlantic Maritime Co v. 
Gloucester, 117 N.E. 924, 228 Mass. 

,519. 

Wis—Reynolds v. Nielson, 93 N.W. 
455, 116 Wis, 483, 96 Am.iS R 1000. 
Dredge, while not a ship in the or- 
tnary sense of i the term, neverthe¬ 


less partakes of the nature of a ship 
m that it floats and is used only on 
water, and, in contemplation of law, 
a dredge, like ordinary vessels, is 
personal property—Seafeldt v. Port 
of Astoria, 16 P 2d 943, 141 Or 418. 

88. Mass.—Atlantic Transp. Co. v. 
Alexander Shipping Co, 157 NE 
725, 261 Mass. 1. 

58 C.J. p 56 note 1. 

Title to personal property generally 
see Property § 15. 

89. US.—The Signe, D C La., 39 F. 
Supp. 810, affirmed, C.CA, The 
Florida, 133 F,2d 719, certiorari de¬ 
nied Tiedemann v Estoduras S S. 
Co., 63 SCt. 1439, 319 US’. 774, 87 
LEd. 1721, rehearing denied 64 S. 
Ct. 31, 320 U'S. 811, 88 LEd. 490. 

Estonian ship 

Where Union of Soviet Socialist 
Republics invaded Republic of Es¬ 
tonia and set up government which 
was not recognized by United States 
and such government confiscated 
shipping enterprises m Estonia, cor¬ 
poration organized for purpose of 
protecting rights of owners of Es¬ 
tonian ship as those rights existed 
prior to invasion was entitled to pos¬ 
session of ship for that purpose, and 
neither former owner, who was under 
surveillance of government set up 
after invasion, nor corporation or¬ 
ganized under laws of such govern¬ 
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ment to take over ship and other sim¬ 
ilar property, could maintain libel to 
recover possession of shap—The 
Signe, D.C La, 39 F.Supp. 810, af¬ 
firmed, C.C.A, The Florida, 133 F 2d 
719, certiorari denied Tiedemann v. 
Estoduras S S Co., 63 SCt. 1439, 319 
U.S. 774, 87 LEd 1721, rehearing de¬ 
nied 64 SCt 31, 320 U.S 811, 88 LEd. 
490. 

90. U S —Southern Bell Telephone & 
Telegraph Co v. Burke, CC.A.Ala., 
62 F.2d 1015. 

Registry as evidence of title see in¬ 
fra § 15. 

91. U.S —Be Wolf v. Tupper, DON. 
Y., 24 F. 289. 

58 C J. p 56 note 3. 

Title under sale of chattel to be man¬ 
ufactured or produced generally 
see Sales § 254. 

92. 'IT S —The Sam Slick, D C Mass., 
21 F Cas No 12,283, 1 Sprague 289. 

93. Ala.—Navco Hardwood Co. v. 
Mobile, etc, Nav. Co., 106 So. 862, 
214 Ala 176. 

58 C.J. p 56 note 5. 

94. Mass—Glover v. Austin, 6 Pick. 
209. 

58 C.J P 57 note 6. 

95. U'S—Peterson v Noots, Wash., 
255 F 875, 167 CC.A. 195. 

58 CJ. P 57 note 7. 
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chafer, • under other provisions of the contract, has 
the right to reject the vessel or parts thereof be¬ 
cause of defects, 96 or to complete the vessel in the 
event of annulment of the contract, 97 or by the fact 
that the builder is required to give a bond for the 
faithful performance of his contract, 98 and is re¬ 
sponsible for all liabilities for labor and material 
incurred in the prosecution of the work. 99 If the 
contract provides that the buyer shall have a lien on, 
and ownership in, the vessel as the building pro¬ 
gresses up to the amount paid on the contract, the 
builder to keep the vessel protected by insurance 
against fire, making the policies payable to the buy¬ 
er, the interest of the latter before delivery is not 
an absolute ownership but only an interest m the 
nature of a lien for the money advanced. 1 

Implied agreement as to passing of title. In the 
absence of an express agreement therefor, an agree¬ 
ment or intention that title to the unfinished vessel, 
or to material, shall pass to the purchaser at differ¬ 
ent stages of the work may be inferred from the 
language of the contract and the circumstances at¬ 
tending the transaction 2 The prevailing rule m 
this country is that an intention that the property m 
the vessel shall vest in the purchaser at certain 
stages prior to final delivery will not be inferred 
from the mere fact that the purchase pnfce of the 
vessel is to be paid m installments as the work 
progresses, and is so paid, 3 or from that fact and 
the further fact that the construction is to take place 
under the superintendence of an agent who is au¬ 
thorized to reject or approve any materials used in 
the construction or equipment of such vessel, 4 or that 
the builder executed a mortgage to secure his faith¬ 
ful performance, which mortgage is to be sur¬ 
rendered when the vessel is fully completed and ac¬ 
cepted and the balance of the purchase price paid. 5 
Some authorities m this country have, however, 
followed the English rule to the contrary to the 


effect that, except where the attendant circum¬ 
stances point to a different conclusion, an intention 
or an agreement that at a particular stage in the 
construction of the vessel title thereto, as far as 
constructed, shall pass to the owner, will he inferred 
from a provision m the contract to the effect that 
an installment in the price shall be paid at such 
stage, coupled with the fact that such installment 
has been duly paid, and that the work has been 
regularly inspected by the purchaser or his agent. 6 

Where plaintiff seeks recovery in claim and de¬ 
tainer for a vessel built under a contract entitling 
him to ownership on proof that the earnings of the 
ship from operation after construction have been 
sufficient to pay off the money loaned by defendant, 
the courts will apply the usual rules in respect of 
evidence 7 and instructions, 8 and will compute net 
earnings under the contract in compliance with its 
provisions 9 

§15. Evidence of Title 

a. In general 

b. Registry and enrollment 

c. Bill of sale 

a. In General 

Under the general rules, which govern In respect 
of evidence of ownership of a vessel, the burden of 
proof rests on the party asserting title to the ship. 

In accordance with general rules discussed in 
Property § 17, the burden of proving title to, or 
ownership of, a vessel is on the party who asserts 
that fact; 10 but, where a prima facie case of own¬ 
ership is established, the burden is on the opposing 
party to show the contrary 11 

Ordinarily it is not necessary to prove ownership 
by the register, 12 or by a bill of sale, 13 or other 
instrument in writing; 14 but parol evidence may be 


96. U.S —U. S, v. Ansonia Brass, 

etc, Co, Va, 31 SCt. 49, 218 U.S. 
452, 54 L Ed. 1107. 

97. U S —U S v. Ansonia Brass, 

etc, Co., supra. 

98. U.S.—U. S. v. Ansonia Brass, 

etc., Co, supra. 

99t U.S —U. S. v. Ansonia Brass, 

.•fete., Co., supra. 

58 C J. p 57 note 11. 

1* N.Y—People v. New York Tax, 
fet& Comrs,, 58 N.Y. 242 

2. U.S.—The Pocopoket, D,C.Pa, 67 
F 262, affirmed 70 P. 640, 17 CC 
. A. i3479,.affirmed 18 S.Ct. 939, 168 U. 

S 707, 42''L Bd.' 1214. 

58 C.J. p 57 note 13. 


3. NY.—Andrews v. Durant, 11 N. 
Y. 35, 45, 62 Am.D. 55 

58 CJ. P 57 note 16. 

4. US —The Revenue Cutter No. 2, 
DC.Or., 20 FCasNo.11,714, 4 Sawy. 
143 

58 C.J. p 58 note 17. 

5. U S.—Clarkson v. Stevens, N.J., 1 
SCt. 200, 106 U.S 505, 27 L Ed. 139. 

6* Ind.—Sandford v. Wiggins Ferry 
Co, 27 Ind. 522. 

58 C J. p 58 notes 19-22. 

7. U'S—Hager v. Gordon, C.C.A. 
Alaska, 171 F 2d 90. 

8. US —Hager v. Gordon, supra, 

9. U.S.—Hager v Gordon, supra, 
Seduction of taxes 

Where agreement was to effect that 1 
defendant should furnish money to 
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build, equip, and operate boat and 
barge and that, when earnings paid 
off costs of construction and expens¬ 
es, boat and barge would become 
property of plaantiff, income taxea 
ascnbable to operation of boat and 
barge were legitimate deductions in 
ascertaining whether earnings had 
fully paid off cost of construction and 
expenses.—Hager v. Gordon, supra, 

10. U.S.—National Oil Transp. Co. v. 

U. S, D C La., 18 F 2d 305. 

58 C J. p 58 note 25. 

11- US.—Vincent v. Soper Lumber' 
Co., 113 IlIApp 463. 

12. Me —Lyman v. Redman, 23 Me. 

13. Me—Lyman y. ( Redman, supra. 

14. Me.—Lyman Vi * Redman, supra. 
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received for this purpose. 15 The register or other 
documentary evidence is necessary only where the 
asserted ownership is contradicted and the partici¬ 
pant is called on to produce such documents 16 
While parol evidence has been held inadmissible 
to contradict the ship's papers with respect to own¬ 
ership, 17 other decisions have held it admissible in 
contradiction of the register and bill of sale, 18 and 
it has been held to be the law that it may be shown 
by a parol agreement or transfer that title to a ves¬ 
sel is actually in one although the ship's documents 
on their face show it to be in another. 19 It has also 
been held that statutes providing that no bill of sale 
or mortgage of any vessel shall be valid unless 
recorded where the vessel is registered or enrolled 
is a mere registry act and does not preclude admis¬ 
sion of parol evidence of the ownership of a vessel 
in an action by the purchaser for conversion of 
machinery taken therefrom. 20 

The general rules as to the weight and sufficiency 
of evidence apply to the weight and sufficiency of 
evidence to establish ownership of a vessel 21 or to 
constitute prima facie evidence of ownership. 22 
A certificate of the collector of customs, that the 
ownership of a named vessel had been transferred 
and the transfer recorded, is not sufficient to show 
ownership in the transferee, 23 and resolutions of 
a corporate conditional buyer of a vessel and of its 
subsidiary, showing an intent to transfer it to the 
subsidiary in the future, is insufficient to show that 
the subsidiary was a beneficial owner. 24 

Actual possession and control by the party in 


whom the interest is alleged to be, and acts of own¬ 
ership by him, are m cases of vessels, as with other 
personal property, presumptive evidence of title. 25 
On the other hand, possession and operation of a 
vessel by a subsidiary of a corporation to which it 
was conditionally sold is insufficient to prove that 
the subsidiary was the assignee of the parent cor¬ 
poration. 26 

A sea letter is a certificate of ownership granted 
unregistered vessels belonging to citizens of the 
United States. 27 

b. Registry and Enrollment 

(1) Registry 

(2) Enrollment 

(1) Registry 

The registry of a ship is neither the exclusive nor 
conclusive evidence of title, but is a circumstance for 
consideration in determining her ownership. 

The registry of a vessel regulates only its na¬ 
tional character, as discussed supra § 3, and is not 
regarded as a document of title or in itself neces¬ 
sarily evidence thereof. 28 While the register in¬ 
dicates record ownership, 29 and is a circumstance 
to be considered m the ascertainment* of actual 
possession and control, 30 and, in case of loss of 
other papers, may be admissible as best evidence, 31 
it is not the sole or exclusive evidence of the owner¬ 
ship of a vessel 32 Unless the register is made 
evidence by statute, it furnishes evidence of owner¬ 
ship, as against the person sought to be charged as 
owner, only when* it is confirmed by some auxiliary 


15. Mo —Carpenter v. Gruendler 
Mach. Co., 141 SW 1147, 162 Mo 
App. 296. 

58 C.J. p 58 note 31. 

16. NT—Stacy v. Graham, 10 N.Y. 
Super. 444, affirmed 14 NT. 492. 

58 CJ. p 59 note 34 

17. U.S —Ohl v Eagle Ins. Co , C-C. 
Mass, 18 FCas Nos 10,472, 10,473, 
4 Mason 172, $90. 

Joint or sole ownership 

In an action on an insurance policy 
underwritten on the entirety of a 
ship, where the ship’s papers on the 
voyage showed a jpint ownership, pa¬ 
rol evidence is not admissible to con¬ 
tradict the ship's papers and prove a 
sole ownership —Ohl v. Eagle Ins 
Co., supra. 

18. N.Y.—Whiton v. Spring, 74 N.Y. 
169. 

Per cent owned 

It was competent for one to show 
by parol that 1 he‘ owned one-eighth 
part of *a ship 1 although - the registry 
of the vessel and bill of sale' showed i 
that he owned onfy one-thirty-second* 


part thereof.—-Whiton v. Spring, su¬ 
pra. 

19. N.Y.—-Whiton v. Spring, supra. 
58 C J p 58 note 32. 

20. Mo —Carpenter v. Gruendler 
Mach. Co., 141 S W. 1147, 162 Mo 
App. 296 

58 C J p 59 note 33. 

21. TJ.S —The Robert R Kirkland, 
NJ, 153 F. 863, 83 C.C.A. 45. 

58 C J. p 59 note 37. 

Evidence held sufficient 
To support finding that plaintiff 
owned a half-intei est in the ship — 
Scola v. Scola, 59 N E 2d 769, 318 
Mass. 1. 

22. Wash —Carlson v. White Star 
SS. Co, 81 P. 838, 39 Wash. 394. 

58 CJ p 59 note 38 

23. Philippine—Morey v. Layco, 10 
Philippine 258. 

24. U S —National Oil Transport 
Co v XT. S., DO.La., 18 F 2d 305. 

58 C.J. P 59 note 40. ’ 

25. Me—McLellan v. 'O'sborrle, 51 

Me. 85. ! •‘i'll - t 

58 C.J. P 59 note 42. m ' 
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26. U.S—National Oil Transport Co 
v. U. S., D C La, 18 F 2d 305. 

27. N Y.—Sleght v. Hartshorne, 2 
Johns 531, 544. 

28. 'US—Card v. Hines, DC.SC, 35 
F 598 

58 CJ p 59 note 46. 

Official registers and documents as 
evidence generally see Evidence §5 
637-645. 

Registry as evidence in criminal 
prosecution for offense against 
navigation laws see supra § 12. 

29. N.Y.—Lonnberg v Knox, 204 N 
YS. 852, 123 Misc 148. 

30. Cal.—Brooks v. MInturn, 1 Cal 
481. 

N.Y—Lonnberg v. Knox, 204 NY.S. 
852,' 123 Misc 148. 

31. N.Y*—Ketchum v. Miln, Seld. 
152. 

58 C.J. p 59 note 49. 

32. U.S —-Southern Bell Telephone & 
- Telegraph Co. v. Burke, C C.A~Ala, 

I 62 F.2d 1015. 
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circumstance showing that it was made on the oath 
of such person or by his authority or consent. 33 
Without such connecting proof the register has been 
held not to be even prima facie evidence to charge 
a person as owner; 34 and even with such proof it 
is prima facie evidence only, and not conclusive 
evidence of ownership; 35 since an equitable title 
in one person may well consist with the documentary 
title, at the customhouse, in another. 36 Accordingly 
it has been held that the person in whose name a 
vessel is registered and to whom is issued a certifi¬ 
cate of ownership is presumed to have the legal title 
thereto, 37 and that this presumption is not over¬ 
come by proof that another person exercised acts 
of ownership over the vessel. 38 In favor of the 
person claiming as owner, the registry is no evi¬ 
dence at all, since it is nothing more than his 
declaration. 39 

Incidental question . Where the question of own¬ 
ership is merely incidental, the registry alone may 
be deemed sufficient prima facie evidence. 40 

(2) Enrollment 

A certificate of enrollment may afford some evi¬ 
dence of ownership of a vessel, but stands on no higher 
footing than the registry. 

A certificate of enrollment of a vessel pursuant to 
a federal statute is some evidence of ownership; 41 
but the enrollment is not evidence of a higher na¬ 
ture than a registry. 42 It is not admissible, as evi¬ 
dence of property either in favor of or against per¬ 
sons named therein as part owners, who were not 
instrumental in procuring it to be made, and who 
have neither authorized nor assented to it. 43 With¬ 


out such connecting proof, the enrollment has been 
held not to be even prima facie evidence to charge 
a person as owner, 44 and even with such proof it 
is not conclusive evidence of ownership, 45 but is 
prima facie evidence thereof, 46 and is sufficient in 
the absence of opposing proof. 47 

c. Bill of Sale 

A bill of sale is the usual evidence by which title 
to a vessel is shown. 

A bill of sale is the customary document by which 
the ownership of vessels is evidenced, 48 and there¬ 
fore is competent evidence of title in the pur¬ 
chaser, 49 and when accompanied by possession is 
prima facie evidence of title or ownership, 50 but is 
not conclusive. 51 A bill of sale has been held not 
admissible as evidence of title where it is not re¬ 
corded as required by statute. 52 

§16. Part Owners 

a. Nature and extent of interest 

b. Rights and liabilities 

c. Remedies 

a. Nature and Extent of Interest 

Coowners of a ship ordinarily hold as tenants In 
common. 

As a general rule, where there is no other rela¬ 
tion between part owners of a vessel than that 
arising out of joint ownership, they hold their 
respective interests therein as tenants in com¬ 
mon, 53 and, in the absence of a statute so providing, 
they do not hold as joint tenants. 54 


33. Me—Bradbury v. Johnson, 41 
Me 582, 66 Am.D. 264. 

58 C J p 60 notes 50-52. 

34. Ala—Jones v Pitcher, 3 Stew 
& P 135, 24 AmD 716. 

58 CJ p 60 note 53—38 CJ. p 1181 
note 40 

35. US—The Kitty C f D.CFla, 20 
P.Supp 173 

58 CJ J p 60 note 54. 

Basis for estoppel 

Registry of title to ship in names 
of mortgagees out of possession did 
not estop them to deny their own¬ 
ership thereof m proceeding to recov¬ 
er damages for seaman’s death.—The 
G W. Glenn, D C Del., 4 F Supp 727. 

36* Me.—Bradbury v Johnson, 41 
Me. 582, 66 Am.D 264. 

37. Philippine—luma v. Lim Chu 
Kao, 51 Philippine 476—Martinez 
v Martinez, 1 Philippine 647. 

38. Philippine —Martinez v. Mar¬ 
tinez, 11 Philippine 298—Martinez 
v. Martinez, 1 Philippine 647. 


39. Me—Bradbury v. Johnson, 41 
Me. 582, 66 Am.D. 264. 

58 C J. p 60 note 58. 

40. Ind—Moore v. Anderson, 8 Ind. 
18 

Me—Bradbury v. Johnson, 41 Me- 
582, 66 AmD. 264. 

41. Ark.—McClmtock v. Lary, 23 
Ark 215. 

23 C J. p 57 note 61. 

42. Me—Dyer v. Snow, 47 Me 254. 

43. US—The Nancy Dell, DC.I11, 
14 F 744 

58 C.J. p 61 note 65. 

44. US —Dudley v The Superior, D. 
C Ohio, 7 F Gas No 4,115, Newb 
Adm 176. 

Me—Dyer v. Snow, 47 Me. 254. 

45. La—Gilmore v. Brenham, 3 La. 
Ann 32. 

58 CJ. p 61 note 67. 

46. Pa—Hall v. Insurance Co., 3 
Phila. 331. 

58 C.J p 61 note 68. 
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47. Ark—McClmtock v. Lary, 23 
Ark 215 

58 CJ. p 61 note 69. 

48. U.'S.—La Conception, S.C., 6 

Wheat 235, 5 LEd. 249. 

58 C J p 61 note 73. 

49. Miss.—Johnson v. Martin, 8 So. 
847, 68 Miss. 330. 

58 CJ p 61 note 74. 

50. U.S.—Hozey v Buchanan, La., 
16 Pet 215, 10 LEd 941. 

58 C.J. p 61 note 75 

51. U.S.—Hozey v Buchanan, supra. 
Mass —Bixby v. Franklin Ins. Co., 8 

Pick. 86. 

52. U.S.—The Jean L., D.CFla, 286 
F. 727. 

53. Cal—Higgins v. Eva, 267 P. 
1081, 204 Cal 231. 

58 C.J p 61 note 79. 

54. N.T —Nicoll v. Mumford, 4 
Johns Ch 522, reversed on other 
grounds 20 Johns 611. 

Pa—Knox v, Campbell, 1 Pa. 366, 44 
Am.D 139. 

58 C.J. p 61 notes 81, 82. 
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As partners . The several owners of a merchant 
vessel or steamboat ordinarily do not hold their 
respective interests therein as copartners, 55 although 
the relationship between them is analogous to that 
of a partnership. 56 A vessel or boat, however, like 
any other chattel, may be held by the part owners 
in actual partnership. 57 The fact of such partner¬ 
ship relation may arise either out of a special 
agreement by which the part owners constitute 
themselves partners, 58 as where it is built under a 
special agreement, whereby one of the owners is 
to be master and the other to be ship’s husband, 
and the vessel is to be employed on joint account 
as a regular packet between certain stations; 59 or 
it may be implied from the circumstances of the 
particular case, 60 as from the nature and char¬ 
acter of the business or adventure in which the own¬ 
ers are engaged, 61 or from the fact that partner¬ 
ship funds have been invested in the purchase of 
the vessel. 62 Since such a partnership relation is 
regarded as being by way of exception to the usual 
relation of tenancy m common, 63 in order to be 
effective it must be clearly shown, 64 and has been 
held to arise only by special contract. 65 The own¬ 
ers do not become partners with one who advances 
them money, on their personal promise to pay him 
a share of the proceeds of the voyage m proportion 
to the sum advanced by him. 66 

Whatever the relation of the owners as to the 
title to the vessel, they may, if the elements of 
partnership are present, become partners in the use 


and employment of her in the business of carrying 
freight and passengers for hire, 67 which partnership 
necessarily terminates when the vessel is lost or 
sold, 68 or in case of a special partnership for a 
voyage, on the termination of the voyage; 69 and 
every change in the owners while the vessel is so 
engaged constitutes a new partnership. 70 Under 
such circumstances, however, in the absence of an 
express stipulation to the contrary, the use only, 
and not the property, of the vessel is brought into 
the partnership, 71 and the vessel itself does not 
thereby become partnership property but continues 
the property of the coowners, as tenants in com¬ 
mon; 72 and in some jurisdictions this rule is de¬ 
clared by statute. 73 

Evidence as to nature and extent of interest 
Joint owners of a vessel are presumed to be owners 
of equal parts; 74 but the presumption is subject to 
rebuttal, as by evidence of insurance by each in 
different proportions, 75 or by the production of the 
books and papers of the vessel; 76 and parol evi¬ 
dence of their contents, unless specially objected to 
as secondary, must receive the same consideration as 
the books and papers themselves. 77 The registry 
of two or more persons as owners does not prevent 
them from showing that their respective shares are 
different from those appearing in the registry. 78 

b. Eights and Liabilities 
(1) In general 


55. Md.—Wathen v. Pearce, 3 A.2d 
486, 175 Md 651. 

58 CJ. p 62 note 85—47 C.J. p 651 
notes 62, 63. 

56. Md—Wathen v. Pearce, 3 A.2d 
486, 175 Md. 651. 

57. Pa.—Knox v. Campbell, 1 Pa. 
366, 44 Ami) 139 

58 C.J P 62 note 86—47 C.J p 651 
note 61. 

58. TJ.S.—Fleming 1 v. Lay, Ohio, 109 
F. 952, 48 C C A. 748—The Swallow, 
DCN.Y., 23 FCaslSTo 13,665, Ol- 
cott 334 

58 C.J. p 62 note 88. 

59. Ala.—Jones v. Pitcher, 3 Stew. 
& P. 135, 24 Am.D. 716. 

58 C J. p 62 note 89. 

60. TJ.S —Newman v. Corbman, D C 
Pa, 47 F.Supp 1021. 

Conclusive combination of circum¬ 
stances 

Where there was Joint ownership 
of a vessel in specific shares, the set¬ 
ting aside of a portion of the gross 
receipts for labor and maintenance, 
the sharing of net profits and losses, 
and the operation of a transportation 
business for the mutual benefit of the 


owners with service held out inci¬ 
dentally as available to the public, 
there was clearly a partnership re¬ 
lation even though none of such cir¬ 
cumstances by itself alone may have 
been sufficient to show a partnership. 
—Newman v Corbman, supra. 

61. Fla—Allen v Hawley, 6 Fla. 
142, 63 Am.D. 198 

Me.—Harding v. Foxcroft, 6 Me. 76. 

62. Fla—Allen v Hawley, 6 Fla 
142, 63 AmD 198. 

Mo.—Ward v. Bodem&n, 1 Mo App 
272. 

63. Me.—Harding v. Foxcroft, 6 Me 
76. 

58 CJ p 62 note 92. 

64. Mich.—Runnels v Moffat, 41 N 
W. 22 4, 73 Mich. 188. 

58 CJ. p 62 note 93. 

65. Cal—Fischer v. Carey, 159 P. 
577, 173 Cal 185, LRA1917A 1100 

66. Mass —G-allop v. Newman, 7 
Pick. 282. 

67. NT.—Carver v. Miller, 201 NT 
S 807, 808, 121 Misc 707, affirmed 
206 NT.S 890, 211 App.Div. 807. 

58 C J. P 62 note 96. 

68. Cal—Ferem v. Olson, 169 P. 386, 
176 Cal. 652. 


69. Cal—Ferem v. Olson, supra. 

58 C J. p 63 note 98. 

70. La—Violett v. Fairchild, 6 La 
Ann. 193 

71. Cal —Hendy v. March, 17 P. 702, 
75 Cal 566. 

58 CJ p 63 note 1. 

72. U.S—The Daniel Kame, D.CPa, 
35 F. 785 

58 C.J. P 63 note 2. 

73. Cal —Hendy v. March, 17 P. 702, 
75 Cal. 566 

58 CJ p 63 note 3. 

74. Mass.—Clover v. Austin, 6 Pick. 
209 

58 CJ. p 63 note 6. 

75. TJ S.—The Schooner Nantasket, 
39 CtCl 119—The Ship Betsey, 23 
CtCl. 277. 

76. La—Jouanneau v. Shannon, 4 
La Ann. 330 

77. La—Jouanneau v. Shannon, su¬ 
pra 

78. NT.—Whiton v Spring, 74 N.Y. 
169. 

58 CJ p 63 note 11. 

Registry as evidence of title see su¬ 
pra S 15. 
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(2) Use and control of vessel 

(3) Profits and expenses 

(4) Loss of, or injury to, vessel or cargo 

(5) Repairs and supplies 

(1) In General 

The rights and liabilities of coowners of a vessel 
generally are governed by the laws relating to tenancy 
in common, but where a partnership exists as between 
such coowners the laws relating to partnership will 
control. 

The powers, rights, duties and liabilities of co¬ 
owners of ships are in general essentially the same 
as in the case of other tenants in common in any 
other chattels, 79 and accordingly are generally deter¬ 
mined and controlled by the laws relating to ten¬ 
ancy in common m general. 50 The power of one 
part owner as tenant in common to bind his coown¬ 
er depends on the question of authority, which is 
generally a mere question of fact, 81 of which the 
fact of coownership is only prana facie evidence, 82 
which may be rebutted by proof of the existence of 
any other fact wholly inconsistent with the existence 
of such authority. 83 Ordinarily an individual part 
owner has no power, merely by virtue of his rela¬ 
tion as joint owner, to bind his coowners with 
respect to any matters beyond the necessary and 
regular use of the vessel. 84 Without their authority 
or consent he cannot sell the interest of his coowner, 
as discussed infra § 18, or mortgage it, 85 draw 
drafts or notes in the name of the vessel and own¬ 
ers, 86 apply the freight earned in payment of his in¬ 
dividual debt, 87 or procure insurance for the other 
owners, as considered in Insurance § 219. 

Where the relation between the several owners as 
to the ownership or operation of the vessel is that 
of partnership, the laws relating to partnership m 
general determine and control their rights and lia¬ 
bilities. 88 Each owner, as partner, may deal with 


the ship like any other chattel of the firm, 89 or he 
may sell the firm’s interest, as discussed infra § 
18, or mortgage it; 90 and the partners are bound 
in solido on all obligations growing out of the busi¬ 
ness of the partnership. 91 

(2) Use and Control of Vessel 

As between coowners the right of control and use 
of the vessel ordinarily will be accorded to the majority 
in interest, provided, if required, they give security 
for the safe return of the vessel. A decree for a sale 
of the vessel may be obtained where coowners equal in 
interest cannot agree on her use. 

As between part owners, those owning a majority 
m interest have the right to control the use of the 
vessel, 92 and, if necessary, may maintain a suit 
m admiralty to compel the dissenting part owners, 
if they are in possession of the ship, to yield the 
property to those who have thus the right to employ 
it m trade or commerce, 93 but they may recover 
possession only where it appears that it is their 
intention so to use it. 94 In the exercise of the right 
of control the majority owners may change the em¬ 
ployment of the vessel from that m which it has 
been engaged to any other trade or business for 
which it is suitable. 95 The majority owners, how¬ 
ever, must communicate their design as to employ¬ 
ing the vessel to the minority, 96 and, as hereinafter 
discussed, if required, must give security for the 
safe return of the vessel; but, subject to this right 
of a minority owner, the majority owners have un¬ 
limited control over his interest. 97 If the minority 
owners do not dissent from the use to which the 
vessel is put and require security, they will be 
bound by all acts and contracts of the majority 
owners m the use of the vessel, 98 and, as discussed 
infra subdivision b (3)—(5) of this section, by all 
the liabilities incurred by the vessel in due course 
of trade. 


79. Va —Briggs v. Barnett, 61 S E 
797, 108 Va 404 

Effect of limited liability act see in¬ 
fra § 241, 

Liability for: 

Destruction of vessel while in pos¬ 
session as charterer see infra § 
52 

Torts see infra § 79. 

Rights and liabilities of: 

Part owner as ship’s husband see 
infra § 17 

Purchaser of part interest see in- 
; ,-ifra § 23. 

Right of purchaser of master’s share 
v as part owner see infra § 57. 

80. Cal—Higgins v. Eva, 267 P. 
1081, 204 Cal. 231. 

58 C-J. p 63 note 14. 

81. N.T—Stedman v. Feidler, 25 
•' Barb. 605, affirmed 20 N.Y. 437. 

68 C.J. P 63 note 16. 


82. NT —Stedman v. Feidler, supra. 

83. N Y.—Stedman v. Feidler, supra. 

84. US —Montell v. The William H. 
Rutan, DC.N.T, 17 F Cas.No.9,724. 

85. Ala—Donald v Hewitt, 33 Ala- 
534, 73 Am.D 431 

58 C J p 63 note 21 

86. Ala—Brooks v. Hams, 12 Ala- 
555. 

58 C J p 64 note 22. 

87. U S —Donovan v. Dymond, C C- 
La, 7 FCas No 3,993, 3 Woods 141. 

58 C J p 64 note 23. 

88. NY.—Williams v. Lawrence, 47 
NY. 462 

58 C J p 64 note 27. 

89. Mass —Patch v. Wheatland, 8 
Allen 102. 

90. Mass—Patch v Wheatland, su¬ 
pra—Milton v. Mosher, 7 Mete. 248. 
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91. La—Burke v Clarke, 11 La. 206. 
58 C J. p 64 note 32. 

92. US—The Lycoming, DC Pa., 22 
F.Supp 958 

58 C J. P 64 note 33. 

93. U.S.—Diedman v. The Joseph 
Hume, DCNY, 7 FCas.No 3,901. 

58 C.J. p 64 note 35. 

94. Conn—Southworth v. Smith, 27 
Conn. 355, 71 Am D. 72. 

58 C J. p 64 note 36. 

95. Me—Hall v Thing, 23 Me 461 
58 C.J. p 64 note 37 

96- U.S —Willmgs v. Blight, D C. 
Pa, 30 F.CasNo 17,765, 2 Pet-Adm 
28 8. 

97. N.Y.—Stedman v Feidler, 25 
Barb 605, affirmed 20 N.Y. 437. 

58 C.J p 64 note 40. 

98. Ga-—Swift v. Tatner, 15 S.B. 
842, 89 Ga. 660, 32 Am S.R. 101. 
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If the majority owners decline to employ the ves¬ 
sel at all, the minority owners have a right to take 
possession and employ the ship in the same manner 
as the majority could have employed it," and in like 
manner may compel a surrender of the possession 
of the vessel for such purpose. 1 

Security for safe return . The minority owners, 
who dissent from a voyage or use of the vessel by 
the majority owners, are entitled to a bond or 
security from the latter, stipulating for the safe 
return of the vessel, or, in case of her loss, to 
pay to the minority owners the value of their 
shares, 2 and the right to such bond is conditioned 
merely on absence of consent to the contemplated 
use of the ship, 3 and not on existence of a cause for 
dissatisfaction. 4 The right to such security may be 
enforced in a court of admiralty. 5 On the giving 
of such security, the dissenting minority owners 
will not be entitled to share in the profits or be liable 
for the expenses of running the ship, as discussed 
infra subdivision b (3) of this section. The condi¬ 
tion or stipulation of the bond must be fairly com¬ 
plied with, 6 and where it is for the safe return of 
the vessel to a named port it is not satisfied by her 
return to another port. 7 The condition of the bond 
usually applies only to the particular voyage named 
therein, 8 and under the Admiralty Rules there is 
no right to have the condition cover more than one 
voyage, 9 although the other owners may, if willing, 
give bond for other voyages. 10 

The usual practice in this country is to require 
a bond in double the estimated value of the dissent¬ 
ing minority owners* shares in the vessel. 11 

Sale on disagreement . An order of court decree¬ 


§ 16 

ing a sale of the vessel and a division of the pro¬ 
ceeds between the owners may be obtained on the 
application of either party where the owners of 
equal interests in a vessel cannot agree concerning 
her use and employment, 12 or where, under some 
laws, an offer to buy or sell has been submitted by 
the owners asking for the sale, and been refused. 13 
In order to warrant such a sale the disagreement 
must relate not merely to the question of employ¬ 
ment, but to the manner in which the vessel shall 
be employed, 14 and must be such as to prevent em¬ 
ployment of the vessel; 15 and the owners asking 
for a sale must propose different employment for 
her, 16 or, if they merely object to the voyage pro¬ 
posed, they must give some reasonable ground there¬ 
for. 17 It has also been stated that a sale may be 
ordered where a minority do not wish to employ the 
vessel, but the majority who do wish to employ it 
cannot give a sufficient stipulation, 18 or where a 
majority in value, showing it to be for the general 
good, ask for a sale. 19 Such a sale will not be or¬ 
dered at the instance of minority owners who can¬ 
not agree with the majority as to the employment 
of the vessel 20 except in case of an unreasonable 
refusal of the majority to employ the vessel. 21 

(3) Profits and Expenses 

In the absence of dissent, a part owner of a ship 
shares in the profits and expenses of her use, In pro¬ 
portion to his interest. 

Except where one or more of the part owners 
dissent from the voyage or employment of the ves¬ 
sel, each part owner is entitled to his proportionate 
share of the net profits or earnings of the vessel 22 
Except where the necessary expenses are incurred in 


99. 'US—Tunno v. The Betsina, D 
CS.C, 24 FCas No 14,236. 

58 CJ. pi65 note 44 

1. Conn —Southworth v Smith, 27 
Conn 355, 71 Am I) 72. 

Fla.—Hyer v. Caro, 17 Fla. 332 

2. US—Scull v Raymond, D C.N 
Y., 18 F. 547, 552. 

58 C J. p 65 note 46 

3. U-S.—The Lycoming, DC Pa, 22 
FSupp. 958 

4. U.S —The Lycoming, supra. 

5. US —Bragdon v. The Kitty Simp¬ 
son, DC.N.Y., 3 F.Cas.No.1,798. 

58 C.J. p 65 note 47. 

6. Me.—Rodick v. Hinckley, 8 Me. 
274 

7. U S.—The Susan F Vtiorhis, T> C 

NY., 23 F.CasNo 13,633, 10 Ben. 
380. ( 

58 CJ. p 65 note 51. 

8. Me—Rodick v. Hinckley, '8 Me. 

274. .. * * 

58 C.J. p 65 note*5&< < M 1 
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9. US —The Lycoming, D C.Pa., 22 
F Supp 958. 

10. U S —The Lycoming, supra. 

All future voyages 

While the other owners may vol¬ 
untarily give a bond conditioned as 
to all future voyages of the ship, 
there is no requirement that they do 
so on demand of the dissenting own¬ 
er—The Lycoming, supra. 

11. U S —Fox v Paine, D C Pa, 9 F 
CasNo 5,014, Crabbe 271—The Mar¬ 
engo, D.C Mass., 16 F CasNo 9,066, 
1 Sprague 506. 

12. ‘ US —The Ellenora, D C.Wash., 
252 F. 209 

58 C.J P 65 note 55 
Sale of a part owner’s interest gen¬ 
erally see mfra § 18. 

13. U S —The Katalja, D C.Wash, 17 
F 2d 268, applying law of Scotland 

58 C J. P 66 note 56. 

14. U.S.—The Annie H.‘Smith, D.C/ 
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NY, 1 F CasNo 420, 10 Ben. 110— 
Tunno v The Betsina, D C S.C, 24 
FCas No 14,236 

15. U.S—The Annie H Smith, D.C. 
NY, 1 FCasNo.420, 10 Ben 110. 

16. U S —The Annie H. Smith, su¬ 
pra. 

17. U S —The Annie H. Smith, su- 
pra. 

18. U S —Tunno v The Betsina, D. 
CSC, 24 FCas No 14,236. 

19. NY—Crane v Ford, Hopk 114. 
58 C.J p 66 note 62. 

20. U S —Tunno v The Betsina* D. 
CSC, 24 FCas.No 14,236 

58 C.J p 66 note 63. 

21. f US—The Annie H Smith, DC. 
NY, 1 FCas No 420, 10 Ben. 110 

22. Me—Call v. Houdlette, 70 Me. 
308 

58 CJ p 66 notes 69-71. 
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a state or country where the law creates a solidary 
obligation therefor, 23 each part owner entitled to 
share in the profits of the ship is likewise liable for 
his proportionate share of the expenses incurred in 
obtaining such profits or earnings. 24 If one part 
owner has made advances for the adventure or paid 
claims arising out of it, he is entitled to contribution 
from his coowners for their shares thereof 25 un¬ 
less the voyage was an illegal one. 26 On the other 
hand, he is not entitled to contribution for advances 
paid for expenses not incurred on behalf of the 
coowners or which they were not bound to pay, 27 
or for money expended without the coowners’ 
knowledge or consent, for repairs in a home port. 28 

Dissenting owners . Part owners who dissent from 
the voyage or use of the vessel and take security for 
its safe return, and refuse to bear or be responsible 
for any part of the expense or losses, are not entitled 
to share in the profits of the venture 29 or to any 
compensation for the use of their interest, 30 and are 
not liable for the expenses thereof, 31 and it has 
been held in this connection that, although a part 
owner dislikes the voyage, unless he expressly dis¬ 
sents, it will be regarded as a voyage with his con¬ 
sent. 32 A part owner who dissents from the au¬ 
thority of the managing coowner to bind him for 
supplies is no longer entitled to share the profits, or 
liable for the expenses, 33 whether or not the credi¬ 
tors have notice of his dissent. 34 

According to some decisions the taking of a 
bond as security for the safe return of the vessel is 
necessary in order to render a part owner’s dissent 
effective for the purposes of the above rules, 35 but 
other authorities have held that, while it is the best 
evidence that the dissenting owner has abandoned 
all control and interest in the voyage and is exempt 


from any personal liability or charge for the voy¬ 
age, 36 it is not the only evidence, and proof of 
actual dissent is sufficient. 37 

(4) Loss of, or Injury to, Vessel or Cargo 

A part owner of a ship is not liable to his coowners 
as for conversion because of his acts of possession and 
control except where there is a wrongful destruction 
of the vessel resulting from his fault, nor will he be 
responsible to third persons for damage to cargo unless 
he is concerned in the navigation of the ship. 

A part owner of a vessel is not liable to his co¬ 
owners as for a conversion thereof because of his 
acts of possession and control of the vessel 38 except 
where, through his fault, there is a wrongful de¬ 
struction of the vessel or something equivalent 
thereto, whereby the interests of the coowners are 
excluded, destroyed, or ignored. 39 A sale of the 
vessel by a part owner does not constitute a con¬ 
version thereof as against his coowners unless they 
are deprived of all beneficial interest therein. 40 It 
has been held that a part owner is not liable 
for injury to, or loss of, the vessel caused by his 
carelessness or negligence 41 except where he has 
absolute control and management of the vessel, 42 
but that he is liable for damage caused by his 
wrongfully seizing the vessel and thereby interrupt¬ 
ing a voyage for which she is under charter. 43 

As to third persons . If the owners of a vessel 
are not concerned in its navigation, they are not, 
on the ground of ownership, liable for the loss of 
goods shipped on board of it; 44 but if they are en¬ 
titled to its earnings, and jointly liable for losses, 
they may be regarded as partners, and liable as such 
for all liabilities incurred for injuries to, or loss 
of, cargo, by reason of injury to, or loss of, the 
vessel. 45 


23. La.—Ferguson v. Flower, 4 
Mart.,NS, 312. 

58 C J. p 66 note 72. 

24. Me—Hall v Thing:, 23 Me. 461. 

58 C J. p 66 notes 73, 74. 

Liability for repairs and supplies see 
infra subdivision b (5) of this sec¬ 
tion 

25. Me—Hill v. Crocker, 32 A. 878, 
87 Me 208, 47 AmSR, 321. 

58 C J. P 66 note 75 

26. Conn.—Pond v. Smith, 4 Conn. 
297. 

27. Me.—Reed v. Bachelder, 34 Me 
205. 

58 CJ. P 67 note 78 

28. Me—Benson v. Thompson, 27 
Me. 470, 46 AmD. 617. 

29. Minn—Swain v. Knapp, 25 N.W. 
397, 34 Minn. 232. 

58 CJ. P 67 note 83. 

30. TJ.S —The Marengo, D C.Mass, 
16 F.Cas No-9,065, 1 Lowell 52. 


Minn—Swain v. Knapp, 25 NW, 397, 
34 Minn 232. 

31. Minn—Swain v. Knapp, supra. 
58 C J. p 67 note 85 

32. S.C.—Holmes v. Bigelow, 3 S.C. 
Eq. 497. 

33. N.Y.—'Steaman v. Feidler, 20 N. 
Y. 437. 

34. N.Y.—Stedman v. Feidler, 25 
Barb. 605, affirmed 20 NY. 437. 

35. La—Jouanneau v. Shannon, 4 
La.Ann. 330. 

58 CJ p 67 note 91. 

36. U S.—Scull v. Raymond, D C N. 
Y, 18 F. 547. 

37. U S.—Scull v. Raymond, supra. 
58 C.J. p 67 note 94. 

38. N C.—Lowthorp v. Smith, 2 N.C 
255. 

Wis.—Alderson t. Schulze, 24 N.W. 
492, 64 Wis. 460. 

626 


39. Wis—Alderson v. Schulze, su¬ 
pra. 

58 C.J. p 67 note 96. 

40. N.Y —Dyckman v. Valiente, 42 
NY. 549 

58 C J. P 68 note 99. 

41. Fla—Hyer v. Caro, 17 Fla. 332. 

58 C J. p 68 note 1. 

42. NY—Williams v. Hays, 38 NE 
449, 143 NY. 442, 26 L.R.A 153, 42 
Am.S R 743, overruling Moody v. 
Buck, 3 NY.Super. 304. 

Powers and duties of managing own¬ 
er in general see infra $ 17. 

43. N.Y.—Kellum v. Knechdt, 17 
Hun 583, appeal dismissed 78 NY. 
483. 

44. Ala.—Jones v. Sims, 6 Port. 138. 

45. Va—Hadfield v. Jameson, 2 
Munf. 53, 16 Va. 53. 

58 CJ. p 68 note 6. 
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(5) Repairs and Supplies 

The mere fact that one shares ownership of a vessel 
with another affords him no power to bind his coowner 
for repairs and supplies, but such power may exist where 
there is an express or implied agency relationship. 

A part owner has no general authority, merely 
from the fact of his relationship as owner, to bind 
his coowners for necessary repairs and supplies for 
the vessel, 46 and, conversely, the personal liability of 
a part owner for such repairs or supplies does not 
necessarily attach as an incident to his naked legal 
ownership, but depends on the possession, use, and 
control of the vessel, 47 and hence a mere nominal 
owner, who holds title only for the benefit of an¬ 
other, and who takes no part or interest in the ves¬ 
sel’s business, is not personally liable for repairs 
or supplies furnished. 48 

The question, in any case, is one of agency on 
the part of one part owner to act for the rest. 49 
As a general rule, by reason of the common interest 
which ordinarily exists between persons sustaining 
such relation to each other, 50 one part owner may, 
as implied agent, purchase and bind his coowners 
for necessary supplies and repairs suitable and prop¬ 
er for the vessel, 51 particularly where he is the 
only owner residing at the port where the vessel 
is at the time the repairs are made or the supplies 
are furnished; 52 and coowners are liable for re¬ 
pairs and supplies furnished and charged to the ves¬ 
sel after they become owners, even though the con¬ 
tract therefor was made before they became own¬ 
ers. 53 Such agency, however, is not conclusively 
presumed, 64 but is subject to be modified, controlled, 
or negatived by other facts and circumstances; 55 
and, unless, by some previous act, he has misled the 
party furnishing the necessaries into the belief that 
he was responsible, 56 a coowner will not be liable 


for such purchase where he has actually parted with 
his interest, although still a registered owner, 57 or 
has committed the vessel to the exclusive care and 
control of the other owners, and thereby disentitled 
himself to share in her earnings, 58 or has given them' 
notice to incur no further expense on the vessel, 59 ' 
or has expressly dissented from the employment of 
the vessel, and communicated such dissent to the 
master or ship’s husband. 60 The exemption of the 
owner or part owner m such cases does not depend 
on notice to the person supplying the necessaries or 
making the repairs of the facts exempting him from 
liability; 61 and, if a materialman has had no previ¬ 
ous dealing with the dissenting owner, notice of 
such dissent need not be given to him. 62 

Contribution . Whether a part owner of vessels 
is obliged in law to contribute to the expense of 
preserving or repairing them can be dealt with only 
after such part owner has refused to make a con¬ 
tribution on demand 63 The law does not authorize 
a suit for contribution by a coowner of a vessel 
against the other part owners where such coowner 
has paid a bill due from the vessel. 64 The managing 
owners are entitled to demand from their coowners 
a contribution to the necessary expense of future 
operations, 65 but are not entitled to withhold net 
profits from past operations which have already 
been allocated to them. 66 

At home or foreign port . The distinction has 
been made that a part owner may bind his coowners 
for repairs or supplies m a foreign port, without 
consulting them, 67 but in a home port, where the 
owners reside, a part owner who has not the gen¬ 
eral legal authority of a master, as discussed infra 
§§ 60, 63, or the special authority of a ship’s hus¬ 
band or agent, infra § 17, cannot bind his coowners 


46. Mass—Atkins v. Lewis, 47 N.E 
507, 168 Mass 534. 

58 C.J. p 68 note 8. 

47. U.S—Scull v. Raymond, DC.N. 
Y, 18 F. 547. 

58 C.J. p 68 note 9. 

48. U.S—Borland v. Zittlosen, 3>C. 
NY.. 27 F. 132. 

58 CJ. p 68 note 10. 

49. Me—Elder v. Larrabee, 45 Me. 
590, 71 AmD. 567. 

58 C J. p 68 note 11. 

50. Me —Elder v. Larrabee, supra. 

51. Me —Bowen v. Peters, 71 Me. 
463. 

58 CJT. p 68 note 15. 

52. N.Y—McCready v Thorn, 51 N. 
Y. 454. 

53. U.S—Scottm v. Stanley, Fa., 1 
Dali. 129, 1 L.Ed. 67 

54. Me.—Elder v Larrabee, 45 Me 
S70, 71 AmD. 567. 


55. Me—Elder v Larrabee, supra. 
58 CJ. p 69 note 19 

56. U S —Scull v Raymond, DON 
Y, 18 F. 547—Gum v. Frost, DCN. 
Y., 4 F. 745. 

57. Mass —Hussey v. Allen, 6 Mass 
163. 

58 C.J. p 69 note 21. 

58. U.'S.—Gum v. Frost, DC.N.Y, 4 
F 745. 

NY—Stedman v. Feidler, 25 Barb 
605, affirmed 20 N.Y 437 

59. Mass.—Atkins v. Lewis, 47 N.E 
507, 168 Mass 534. 

60. U S —Scull v. Raymond, D C.N. 
Y., 18 F. 547 

58 CJ. p 69 note 24 

6L U.S.—Gum v. Frost, D.C.NY, 4 
F. 745. 

62. Mass—Atkins v Lewis, 47 N.E. 

507, 168 Mass. 534. 

58 C.J. p 69 note 26. 
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63. Md.—Wathen v. Pearce, 3 A 2d 
486, 175 Md. 651. 

64. Me—Hardy v. Sprowl, 33 Me 
508 

Reason for rule 

If one of such cobwners can adopt 
such a measure, so could the others, 
and if such suits could be maintained 
for expenses they could be main¬ 
tained for profits at the end of each 
trip, and the result might be a con¬ 
tinued series of vexatious litigations, 
without any tendency to adjust the 
general accounts between the parties. 
—Hardy v. Sprowl, supra. 

65. Md—Wathen v Pearce, 3 A-2d 
486, 175 Md. 651. 

66. Md.—Wathen v Pearce, supra 

67. Me.—Bowen v. Peters, 71 Me. 
463. 

58 C.J. p 69 note 27. 
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for repairs and supplies without their consent and 
orders 68 unless he has undisputed possession of the 
vessel. 69 If the person making the repairs or fur¬ 
nishing the supplies, in such a case, knows who the 
other owners are, and, having an opportunity to con¬ 
sult them, neglects to do so, unless he can show that 
they all assented, he must be presumed to have fur¬ 
nished the supplies or repairs on the credit of the 
part owner ordering them, 70 and, furthermore, if 
such a person knows that the part owner ordering 
the supplies has assumed control against the wishes 
of his coowners, he will be regarded as acting in col¬ 
lusion with the usurping part owner, and the others 
will not be liable. 71 

Acceptance of note . The mere fact that the per¬ 
son furnishing the repairs or supplies accepts a 
note from one of the joint owners has been held 
not to show that credit is given exclusively to such 
owner or that his coowners are released 72 unless it 
is shown that the note was taken as payment and 
with the intent to discharge the other owners 73 

The majority in interest may bind all the owners 
in the purchase of suitable equipment and prepara¬ 
tion of the vessel. 74 

' c. Remedies 

(1) Between coowners 

(2) By or against third persons 

(1) Between Coowners 

A part owner of a ship may have a right to an 
accounting from hts coowner enforceable in equity, or, 
in an otherwise proper case, may sue at law where no 
partnership is involved. A part owner may enjoin a 
sale or improper use of the ship. 

A person owning an undivided interest in a ves¬ 
sel as a tenant in common has a right to an account 
of all the earnings and profits of the ship by all 
the other part owners ; 75 and the ordinary remedy 
of part owners to obtain an adjustment of the 


ship’s account among themselves is a suit in equi¬ 
ty. 76 Equity will, however, deny an accounting for 
alleged partnership profits from the operation of a 
jointly owned vessel where it appears that the 
vessel was illegally registered m plaintiff’s name to 
avoid the rule of law precluding registration of a 
vessel of her type in the name of defendant, who 
is an alien, 77 although equity may under such cir¬ 
cumstances take cognizance of a suit to have plain¬ 
tiff decreed half owner of the ship 78 The general 
rule that relief of this character should be obtained 
m equity proceedings is not absolute or unquali¬ 
fied; 79 it applies only to cases relating to earnings 
and disbursements, when no settlement has been 
made or account stated between the coowners, 80 
and in a proper case an action on account stated 
may be maintained by one coowner against an¬ 
other. 81 

If no question of partnership is involved, an ac¬ 
tion is maintainable at law, 82 such as an action by 
one part owner to recover his share of the earn¬ 
ings of the vessel. 83 If the joint interest between 
them has been determined, or, m case of a partner¬ 
ship, it has been dissolved, and on a settlement and 
discharge of accounts and liabilities a balance re¬ 
mains due to one part owner, it may be recovered 
in an action of assumpsit. 84 Where the exact in¬ 
terest of one of several coowners m the vessel and 
the exact amount which he is ‘ entitled to recover 
from his coowners can be ascertained without an 
accounting, the appropriate remedy of a part owner 
against his coowners, after a sale by them of the 
ship as their own exclusive property, ignoring his 
right to it, is by an action at law. 85 An action at 
law may also be maintained by a part owner for a 
breach by his coowner of an agreement for the 
building of the vessel. 86 

Recovery for repairs and supplies . A part owner 
who has made expenditures for necessary repairs 


€8, Md.—Pentz v. Clarke, 41 Md 
327. 

58 C.J p 69 note 30. 

69. Me.—Bowen v. Peters, 71 Me. 
463 

58 C J. p 69 note 31. 

70. Me—Elder v Larrabee, 45 Me 
590, 71 AmD. 527 

71. NT.—King v. Lowry, 20 Barb. 
’ 532. 

72. Ky.—Bentley v. Clark, 3 Lana 
<>*564. - 

58 CJ. P 69 note 36. 

73. N.Y—King v. Lowry, 20 Barb 
532—Snelllng v. Howard, 30 NY. 
Super. 4Q0, ^affirmed 51 N.Y. 373. 

74. Me.—Hall v Thing, 23 Me. 461. 
58 C.J. p 70 note &&. 


75. N Y —Misner v Strong, 73 N E. 
965, 181 NY. 163. 

76. NY.—Carver v. Miller, 201 N.Y. 

S 807, 121 Misc. 707, 206 

N.YS. 890, 211 App.Div. 807. 

58 C J. p 70 note 41—1 C.J. p 616 note 
90, p 626 note 98. 

77- Mass.—Scola v. Scola, 59 NE2d 
769, 318 Mass. L 

78. Mass.—Scola v. Scola, supra. 

79. Me.—Ripley v. Crooker, 47 Me, 
370, 74 Am.D. 491. 

N.Y.—Sturges v. Judson, 1 NY.City 
Ct 256. 

80. Me—Ripley v. Crooker, 47 Me. 
370, 74 Am D. 491. 

58 C.J p 70 note 43, 
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81. Md—Wathen v. Pearce, 3 A.2d 
486, 175 Md. 651. 

82. N.Y —Sturges v. Judson, 1 N.Y. 
City Ct. 256. 

58 C.J. p 70 note 44. 

83. U.S.—Magruder v. Bowie, D C., 

16 F.Cas No 8,964, 2 Cranch CC. 
577. , _: 

58 CJT. p 70 note 45. 

84. Hawaii.—Wilcox v. Marshall, Z 
Hawaii 296. 

58 C J. p 70 note 46 

85. N.Y.—Dyckman v. Valiente, 42 

, N.Y. 549. , 

86. Me.—Ripley v. Crooker, 47 Me. 
3-70, 74 AmD. 491. 

58 C.J. p 71 note 48. f * 
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and supplies may maintain an action at law against 
a coowner, to recover the latter’s share thereof. 87 
Where the repairs were made in a home port, it 
has been held that a joint owner who assents to or 
authorizes repairs or improvements to be made is 
answerable therefor, and that a lien exists against 
his property for the amount thereof, 88 and that the 
joint owner m possession may deduct from the prof¬ 
its received the costs of all proper expenditure, 89 
but that one joint owner cannot recover a personal 
judgment against his coowner for the latter’s share 
of such repairs, in the absence of a contract to that 
effect, 90 and that mere silence on the part of the 
codwner in such a case, coupled with knowledge of 
the fact of the repairs and improvements, does not 
bind him to a contract on which recovery can be 
had by way of a personal judgment for money in 
excess of the profits earned. 91 

Recovery for services. Ordinarily a part owner 
of a vessel cannot acquire a lien thereon for serv¬ 
ices rendered while he is such owner, 92 and, if he 
has a statutory right to proceed against the vessel 
for such services, he can do so only in the manner 
prescribed by the statute. 93 

Enjoining use or sale of ship. An owner of an 
unequal moiety of a vessel will be restrained by in¬ 
junction from employing the vessel contrary to the 
wish of the other owner; 04 but where the majority 
owners have given bond to account for the shares 
of the minority owners an injunction will not issue 
to restrain the majority from running the ship 95 
One part owner of a vessel may maintain a bill m 
equity to enjoin the other from selling his share and 
to subject it to other claims for which complainant 
is liable. 96 

(2) By or against Third Persons 

As a general rule an action by part owners of a 


vessel must be Joint, In the names of all the Joint own¬ 
ers, where it is brought on a contract with a third per¬ 
son, which is joint in its nature. 

Except where by statute suit may be brought in 
the name of the vessel, 97 an action by part owners 
must be joint, in the names of all the part owners, 
where it is brought on a contract with a third per¬ 
son, which is joint in its nature, 98 as m the case of 
an action for the recovery of freight. 99 Where, 
however, the language of the contract is several, 
and the interests of the parties are several, the ac¬ 
tion must be several, 1 and accordingly a part own¬ 
er may sue alone where all the contracts and trans¬ 
actions of a vessel are carried on in his name. 2 He 
may also sue for his share of a demand due the own¬ 
ers, without joining his coowner, whose share has 
already been paid; 3 and it has been held that a 
part owner may sustain a petitory suit against a 
merely fraudulent possessor without joining the 
other part owners. 4 

Action for proceeds of sale. If part owners give 
a joint authority to an agent to sell the entire ship, 
they cannot maintain separate actions against him 
for their respective shares of the money, 5 but may 
do so if they separately authorize the agent to sell 
their respective shares of the ship. 6 A part owner 
may also sue alone for his share of the surplus 
proceeds of a sale on execution against him and 
other owners 7 

Effect of death. In the absence of statute, if one 
of the part owners, who have been joined as plain¬ 
tiffs, dies, the right of action survives to the surviv¬ 
ing part owners, 8 who may afterward be compelled 
to pay to the personal representatives of deceased 
the value of his share; 9 and if they have been 
joined as defendants the executor or personal repre¬ 
sentative of the one so dying cannot be sued or 
joined with the survivors. 10 


■87. Mich—Sheehan v. Dalrymple, 19 
Mich. 239. 

68 C.J. p 71 note 51. 

88. Cal.—Higgins v. Eva, 267 P. 
1081, 204 Cal. 231. 

■89. Cal.—Higgins v Eva, supra. 

■90. Del.—The William Thomas V. 
Ellis, 4 Del. 309. 

68 CJ. p 71 note 54. 

81. Cal.—Higgins v. Eva, 267 P. 
1081, 204 Cal. 231. 

82. Mo—The Raritan v. McCloy, 10 
Mo. 534’. ' 

.93. Mo.—The Raritan v. McCloy, su¬ 
pra. 

68 C.J. p 71 note 57. 

, Fa.—payqter y. Paynter, 
Phila. 336. 


95. N.T—Dunham v. Jarvis, 8 Barb 
88, 2 Edm Sel Cas. 145 

58 CJ. p 71 note 61. 

96. Ky—Thoms v Southard, 2 Dana 
475, 26 AmD. 467. 

97. Mo —The Beardstown v. Good¬ 
rich, 16 Mo 153 

58 C.J. p 72 note 70. 

98. Me—White v. Curtis, 35 Me. 
534. 

58 CJ P 72 note 71. 

99. Me —Robinson v. Cushing, 11 
Me. 480. 

58 C.J. p 72 note 72. 

1. Me—Gray v. Buck, 7 A. 16, 78 
Me 477. 

58 C J. p 72 note 73. 

2. Ark —Phillips v. Penny wit, 1 Ark 
59 

58 C.J. p 72 note 74. 

m 


3. NH—Gilman v. Leavitt, Smith 
304. 

NT—Bishop v Edmiston, 16 Abb. 
Pr. 466. 

4. U S —The Friendship, CC.Me, 9 
F.Cas No 5,123, 2 Curt. 426. 

5. Md.—Milburn v. Guyther, 8 Gill 
92, 50 AmD. 681. 

58 CJ. p 72 note 77. 

6. Md.—Milburn v. Guyther, supra. 

7- Pa.—Hopkins v. Forsyth, 14 Pa. 

34, 53 Am.D 513. 

8. N.T—Wnght v. Marshall, 3 Daly 
331—Bucknam v. Brett, 13 Abb.Pr. 
119. 

9. N.T.—Wright v. Marshall, 3 Daly 
331. 

10. NT—Wright v. Marshall, su¬ 
pra 

58 C.J p 72 note 82. 
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§ 17. Managing Owner or Ship’s Husband 

a. In general 

b Powers, duties, and liabilities 
c. Remuneration and reimbursement 

a. In General 

A “ship's husband" Is ordinarily defined as the gen¬ 
eral agent of the owner for all affairs of the ship In her 
home port, and a managing owner or ship's husband 
acts for all purposes within his powers as agent of the 
owners. 

"Ship’s husband” is an expressive maritime 
phrase, 11 to designate a class of agents, whose chief 
employment it is, among other things, to purchase 
the ship’s stores for her voyage, and to make dis¬ 
bursements for the ship’s use, and to make out an 
account of these transactions for their employers, 
the owners of the ship. 12 The "ship’s husband” has 
been variously defined as an agent of the owner of 
the ship; 13 the general agent of the owner with 
respect to all the affairs of the ship in the home 
port; 14 the person who in the home port, where the 
vessel belongs, does what the owner would other¬ 
wise do; 15 a steward on land to the owner of the 
ship, as the officer bearing that name is on board 
when the ship is at sea; 16 and sometimes merely an 
agent for conducting the necessary measures on the 
return of the ship to port 17 

A managing owner or ship’s husband for all pur¬ 
poses within the scope of his powers acts as the 
agent of the owners of the vessel or of those of 
them who join in the adventure. 18 He may be ap¬ 
pointed either by a written instrument or orally, 19 
or his appointment may be inferred from his exer¬ 


cising the duties of his office with the knowledge 
and consent of the owners. 20 A ship’s husband 'has: 
been held not to be the owner of the ship pro hac 
vice, 21 although, where a corporation managing at 
ship under a general agency contract with the War 
Shipping Administration of the federal government 
remains the employer sufficiently to be liable to mem¬ 
bers of the crew under the Jones Act, it has been 
said that such managing corporation cannot escape 
the duties of an owner pro hac vice in other re¬ 
spects 22 

Liability of shipping agent . Where a shipping 
agent acts as such and not as principal in booking 
a cargo, and the shipper is chargeable with knowl¬ 
edge of the facts, the agent is not liable to the 
shipper for the failure of the ship to transport the 
cargo. 23 

b. Powers, Duties, and Liabilities 

(1) In general 

(2) Borrowing money 

(3) Repairs and supplies 

(1) In General 

As a general rule it Is the duty of a ship's husband" 
to conduct all the affairs and Incidental arrangements 
for the due employment of the ship in commerce and* 
navigation, and to do whatever Is necessary to enable 
the ship to prosecute her voyage and earn freight. 

The powers and duties of a ship’s husband or- 
managing owner are determined mainly by usage, 24, 
and, in the absence of a special agreement, are, in 
general, to provide for the complete seaworthiness, 
of the ship; 25 to see that she has on board all nec- 


11. If T —Gillespie v. Winberg, 4 
Daly 318, 322. 

12. N.Y—Muldon v. Whitlock, 1 
Cow 290, 307, 13 Am.D. 533. 

13. N.Y—Chase v. McLean, 29 NE 
986, 180 NT. 529, 534. 

57 CJ p 1153 note 93 

14. U S.—Aird v. Weyerhaeuser S 
S. Co, CAPa, 169 F.2d 606, 608 

Mich—Mitchell v. Chambers, 5NW 
57, 43 Mich 150, 38 Am R 167. 

15. N.Y—Gillespie v H Winberg-, 4 
Daly 318 

57 C.J. p 1153 note 96. 

16. N Y —Gillespie v. Wmberg, su¬ 
pra 

57 CJ. p 1153 note 98. 

17. Mich.—Mitchell v. Chambers, 5 
N.W..57, 43 Mich 150, 38 Am R 
167. 

57 C.J. p 1153 note 99. 

18. Me.—Hall v. Thing, 23 Me. 461. 

58 CJ. p 72 notes 86, 87. 

19. N.Y.—McCready v. Thorn, 51 N. 
Y. 454. 

20. N.Y.—McCready v. Thorn, supra. 


21. U.S.—Caldarola v. Eckert, N.Y, 
67 SCt. 1569, 332 US. 155, 91 L 
Ed. 1968, rehearing denied 68 S 
Ct. 30, 332 U.S 784, 92 L Ed 367 
—Palardy v. American-Hawaiian 
S S. Co, CAPa, 169 F.2d 619, cer¬ 
tiorari denied 69 SCt 1521, 337 U. 
S 959, 93 L Ed 1758—Aird v Wey¬ 
erhaeuser S. S. Co., CAPa, 169 F 
2d 606, certiorari denied 69 SCt 
1521, 337 U.S 959, 93 L Ed 1758 
N.J.—Lynch v. United Fruit Co., 71 
A 2d 344, 4 N.J. 24. 

Under general agency service 
agreement, steamship company's au¬ 
thority as United States' agent to 
conduct business of vessels assigned 
to company did not include control of 
navigation and management of ves¬ 
sel, but company's responsibility was 
limited to that of “ship's husband" 
so that it was not the owner pro hac 
vice—Aird v. Weyerhaeuser S. S. 
Co, CAiPa, 169 F.2d 606, certiorari 
denied 69 SCt. 1521, 337 U.S 959, 93 
L.Ed. 1758. 

22. US.—Militano v. U. S, C.CAN. 
Y., 156 F 2d 599, certiorari dismiss- { 
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ed State Marine Corp. v. Militano* 
67 S.Ct. 193, 329 U.S. 682, 91 L.Ed 
600. 

23. N.Y.—-L. N. Jackson & Co. v.. 
Seas Shipping Co., 56 N.Y.S.2d 501, 
185 Misc 94, affirmed 61 N.Y S.2d 
371, 270 App.Div. 830, affirmed 68 
N.B 2d 605, 296 N.Y. 529, motion . 
denied 69 N.E 2d 483, 296 N.Y. 635 

Sufficiency of evidence 
In shipper’s action against ship¬ 
ping agent for failure to ship a car¬ 
go, evidence warranted finding that 
agent acted as an agent and not as 
a principal.—L. N Jackson & Co. v. 
Seas Shipping Co., supra. 

24. N.Y—Chase v McLean, 29 N.E. 
986, 130 NY. 529. 

58 C.J. p 73 note 91. 

Liability of general agent: 

For inDuries to stevedores see m- - 
fra § 85. 

For personal injuries to passengers *« 
see infra § 192. 

25. N.Y —Chase v. McLean, supra. _ 
58 C.J. p 73 note 92. 
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essary and proper papers; 26 to procure and enter . Termination of powers. The implied authority of 


into charter parties and contracts for freight ; 27 to 
appoint the officers and mariners; 28 to make a gen¬ 
eral average loss adjustment or cause it to be 
made; 29 and generally to conduct all the affairs 
and incidental arrangements for the due employ¬ 
ment of the ship in commerce and navigation, 30 
and do whatever is necessary to enable the ship to 
prosecute her voyage and earn freight 31 Within 
the scope of his powers, the managing owner or 
ship's husband acts at the expense and risk of all 
coowners who do not dissent, 32 and, accordingly, to 
such extent he may bind the owners, or such of 
them as join in the adventure, by his contracts. 33 
Where the ship's husband is not a part owner of the 
ship, all the owners are responsible in solido for his 
just expenditures and charges, 34 but, where he is 
part owner, each is liable only for his share there¬ 
of. 35 

Limitations of powers. It has been said that the 
statement that a managing owner or ship’s husband 
may do whatever is necessary to enable the ship to 
prosecute her voyage cannot be taken literally, but 
must be restricted by the state of facts in the par¬ 
ticular case, 36 and that he is not warranted in as¬ 
suming extraordinary powers without obtaining au¬ 
thority from the owners if they are readily available 
for communication. 37 He cannot without special 
authority purchase a cargo for the owners, 38 or 
give up a lien for freight, 39 or bind the owners for 
the expenses of a criminal prosecution, 40 or sell 
and transfer claims due to the vessel and owners. 41 
When forbidden to do so, a managing owner cannot 
bind his coowners for expenses, 42 and such ex¬ 
penses may be charged to his own share. 43 


a managing owner or ship’s husband to do what¬ 
ever is necessary for the employment of the vessel 
ceases when it is revoked, 44 such as by the death of 
his coowner, 45 or when anything is done which has 
the effect of rebutting the presumption which ordi¬ 
narily arises as to such implied authority. 46 A 
managing owner's authority to bind minority own¬ 
ers for subsequent costs, disbursements, and ex¬ 
penses, is also terminated by a libel of the vessel. 47 

Bail of vessel . A managing owner or ship’s hus¬ 
band may bind the coowners for bail procured to re¬ 
lease the vessel from arrest, unless it has been 
seized in a case in which there is no personal re¬ 
sponsibility on the owners, and they have not au¬ 
thorized or sanctioned the bail, and there is no 
such emergency as would call for the assumption of 
personal responsibility. 48 

Duty to account . It is the duty of a managing 
owner or ship's husband to account to the coown- 
ers or owners, within a reasonable time, for all 
moneys and profits received by him m the execution 
of his agency for them 49 and he is not entitled to 
hold any profits which he incidentally obtains in the 
execution of his duty, 50 even though it is sanctioned 
by usage 51 In rendering his account, he is entitled 
to credit for any due and proper application of 
earnings received by him, 52 including the payment 
of a valid and subsisting indebtedness, no matter 
when contracted. 53 

Duty to indemnify. A managing agent is not lia¬ 
ble to indemnify the shipowner against the con¬ 
sequences of careless navigation of the ship by a 


^6. U.S.—The Ole Oleson, C^C.Wi3 
20 F. 384. 

58 C.J. p 73 note 93. 

27. NT—Chase v McLean, 29 N.E. 
986, 130 N.T. 529. 

58 C J. p 73 note 94. 

28. NT.—Chase v. McLean, supra— 
MdCready v Thorn, 51 NT. 454 

'29. Cal—Ferem v. Olson, 169 P. 386, 
176 Cal. 652. 

'30. NT.—McCready v. Thorn, 51 N. 
T. 454. 

58 CJ, p 73 note 98. 

31. Me.—Hall v Thing-, 23 Me. 461 
58 C J. p 73 note 99 

“32. Me.—Hall v. Thing, supra. 

33. NT—Chase v. McLean, 29 N.E. 
986, 130 N.T 529. 

58 C.J. p 73 note 2. 

34. Va.—Briggs v. Barnett, 61 S.E 
797, 108 Va 404. 

Liabilities of vessels and owners in 
general see infra §S 72-80. 
r35. Va.—Briggs v. Barnett, supra. 


36. Mich—Mitchell v Chambers, 5 
NW. 57, 43 Mich. 151, 38 Am R, 
167. 

37. Mich —Mitchell v. Chambers, su¬ 
pra 

38. US—The Ole Oleson, C C.Wis., 
20 F 384 

Me—Hewett v. Buck, 17 Me 147, 35 
Am D. 243. 

39. U S —The Ole Oleson, C.'C Wis., 
20 F. 384 

40. Pa.—Croasdale v. Von Boyne- 
burgk, 27 Pa Co. 373. 

58 C.J p 73 note 12. 

41. US—Ely v. U. S, 19 Ct Cl. 658 

42. US —Revens v. Lewis, C.C.N.T., 
20 F Cas.No 11,711, 2 Paine 202. 

43. U.S—Revens v. Lewis, supra. 

44. US —Revens v Lewis, supra. 
Mass—Atkins v. Lewis, 47 N.E. 507, 

168 Mass 534. 

45. N.T—Stedman v. Feidler, 20 N. 
T 437. 

58 C.J. p 74 note 20. 
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46. U.S.—Scull v. Raymond, D.CN. 
T., 18 F. 547—Revens v Lewis, C. 
C N.T., 20 F.Cas.No 11,711, 2 'Paine 
202 . 

47. Cal —Ferem v. Olson, 169 P. 386, 
176 Cal 652. 

48. Mich—Mitchell v Chambers, 5 
NW. 573, 43 Mich. 151, 38 Am.B. 
167. 

58 CJ p 74 notes 36, 37. 

49. NT.—Carver v. Miller. 201 N.T. 
S 807, 121 Misc 707, affirmed 206 
NTS. 890, 211 AppDiv. 807. 

58 C J. p 75 notes 56, 57. 

50. Hawaii—Wilcox v. Marshall, 2 
Hawaii 296. 

51. Hawaii—Wilcox v. Marshall, 
supra. 

52. Pa.—Croasdale v. Von Boyne- 
burgk, 27 Pa.Co, 373. 

53. Pa.—Croasdale v. Von Boyne- 
burgk, supra. 
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compulsory pilot, 54 unless he has assumed such lia¬ 
bility by agreement. 55 

Insurance . The power of a part owner or a ship’s 
husband to effect insurance on the interests of 
others in the ship or cargo is discussed in Insurance 
§219. 

(2) Borrowing Money 

In the absence of official authority, a managing own¬ 
er or ship’s husband ordinarily lacks power to bind the 
codwners for money borrowed on the vessel's account. 

A managing owner or ship’s husband, without 
official authority therefor, ordinarily has no power 
to bind the coowners for money borrowed on the 
vessel’s account, 56 especially where it is not con¬ 
nected with the present necessities of the vessel or 
its preparation for a voyage; 57 nor can the owners 
be held to have impliedly ratified such borrowing 
from the mere fact that they received the benefits 
therefrom in repairs made on the vessl. 58 It has 
been held, however, that, where the circumstances 
are such as to justify his purchasing on the credit 
of the owners, he will be justified, even in a home 
port, in borrowing money to pay for the required 
articles, 59 but m order to charge the owners, in 
such a case, it must appear that the money not only 
was borrowed for a proper purpose, connected with 
the ship or her navigation, but that it was so ap¬ 
plied. 60 

(3) Repairs and Supplies 

A managing owner or ship's husband ordinarily 
has power to bind the owners or coowners for repairs 
and supplies. 

As a general rule, a managing owner or ship’s 
husband has implied authority to bind the owners 
or coowners for necessary repairs 61 and equipment 
and supplies. 62 Where the repairs are made or the 
supplies furnished exclusively on the credit of the 
ship’s husband who ordered them, no one part own¬ 
er may be held liable therefor, where he has neither 
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authorized nor ratified the purchases, but has dis¬ 
sented from them. 63 

In the home port , where all the owners reside, the 
managing owner, although registered as such at the 
customhouse, has been held to have no power, 
merely by virtue of that relation, to order repairs 
and supplies, and bind coowners to a personal lia¬ 
bility therefor; 64 nor do they become liable merely 
because the creditor, on his books, charges the sup¬ 
plies against the vessel and owners. 65 On the other 
hand, it has been held that a ship’s husband has 
power to contract even in a home port for repairs 
which are absolutely necessary. 66 

c. Remuneration and Reimbursement 

A managing owner or ship’s husband Is ordinarily 
entitled to remuneration for services and to reimburse¬ 
ment for expenditures performed and incurred for the 
general benefit of the ship and her owners. 

Where the remuneration of a managing owner 
or ship’s husband for services performed by him for 
the general benefit of the vessel and owners is fixed 
by agreement among the part owners, he is entitled 
to the amount agreed on. 67 In the absence of such 
agreement, he is entitled to reasonable compensation 
for his proper services. 68 He is also entitled to 
reimbursement for proper expenditures withm the 
scope of his agency, but not for expenditures or 
advances, made without the owners’ consent, m 
respect of matters which were not within the scope 
of his authority. 69 A ship’s agent engaged to attend 
to the discharge and booking of cargo has been held 
an independent contractor with respect to reimburse¬ 
ment for expenses of litigation in successfully de¬ 
fending a suit brought against him for alleged neg¬ 
ligence. 70 

Liability of nonconsenting owner for salary . One 
part owner cannot be required to contribute to the 
payment of a salary to the managing owner or 
ship’s husband, which has been agreed on without 
his knowledge or consent 71 
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54. U S —'The West Nohno, D.C N Y., 
29 F 2d 950. 

55. U S —The West Nohno, supra. 

56. US—The Ole Oleson, C.C.Wis, 
20 F. 384. 

Me—Arey v Hall, 16 A. 302, 81 Me 
17, 10 Am.S R. 232. 

57. N Y —Chase v. McLean, 29 N.E 
986, 130 NY 529. 

,68 C3iJ.:p 74 note 25 

58. Me—Arey v Hall, 16 A 302, 81 
,^17,10 Am.S,R. 232. 

59. N.Y.—McCready v. Thorn, 51 N. 
Y. 454. 

i 1 > 1 * ' » , 

60. N.Y —McCready v. Thorn, supra. 


61. Me.—Hill v. Crocker, 32 A. 878, 
87 Me. 208, 47 Am S R. 321 

58 C J p 75 note 39. 

62. N.Y.—McCready v. Thorn, 51 N. 
Y. 454. 

58 C J. p 75 note 40. 

63. U.S.—Scull v. Raymond, D.C.N. 
Y., 18 F. 547 

58 C,J p 75 note 43. 

64. TJS—Woodall v. Dempsey, DC. 
Fa., 100 F. 653. 

58 C,J. p 75 note 45. 

65. U.S.—Spedden v Koenig, Md., 78 
F. 504, 24 C.CA. 189. ’ 

66. NY.-Chase v. McLean', 29 N.E. 
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986, 130 NY. 529—Provost v. 

Patchm, 9 N.Y. ‘235 

67. Hawaii—Wilcox v. Marshall, 2 
Hawaii 296 

58 C.J p 76 notes 65, 66. 

68. U.S—Besse v. Hecht, D.C.N.Y., 
85 F. 677 

58 C J. p 76 notes 68, 69. 

69. Pa —Croasdale v. Von Boyne- 
burgk, 27 Pa Co. 373. 

58 C J. p 76 note 76 

70. U S —Cory Bros. & Co. v. 1 1 's., 
C.C.A.N.Y., 61 F.2d 1010. 

Vessels, cargo, and persons liable* for- 

* collision see Collision $ 161.’ 

71. Pa.—Croasdale v. Von 1 Boyne- 
burgk, 27 Fa.Co. 373. 



80 C.J.S. 


SHIPPING 


§ 18 


§ 18. Sales 

a. In general 
b Evidence of sale 
c Modification or rescission 
d. Conditional sales 

a. In General 

Where part owners are not partners, none may sell 
the interest of a coowner without the latter's consent; 
but, where a partnership exists, it has been held that 
one partner may sell the whole ship. A part owner 
may sell his own interest m the vessel. 

Where the part owners of a vessel are not part¬ 
ners in such ownership, any one of them may sell 
his own interest at his pleasure; 72 but he cannot 
sell the interest of a coowner without the latter’s 
consent, 73 even though he is the ship’s husband 74 
On the other hand, where the part owners hold the 
ship as partners, each partner generally has au¬ 
thority to sell the whole ship; 75 but as to this, 
there is also authority to the contrary. 76 

In the absence of a statute providing otherwise, 
a foreigner may become a purchaser of a vessel or 
of a share therein, 77 but, as discussed supra § 3, the 
vessel may thereby lose its national character under 
the registry laws, or, in case of a licensed vessel, 
become liable to forfeiture, under enrollment and 
license laws, as considered supra § 11. 

What law governs . In accordance with general 
rules with respect to sales, the validity of a contract 
of sale of a vessel is governed by the laws of the 
state where it is made and performed, 78 and this 
rule applies to the sale or transfer of a vessel which 
at the time is at sea. 79 

b. Evidence of Sale 

The bill of sale and enrollment of a ship may afford 
prima facie evidence of her sale; a contract of sale 
may be proved by parol. 


The rules of evidence as to sales in general, as 
discussed m Sales § 55, apply with respect to evi¬ 
dence a9 to the sale and delivery of a vessel. 80 
The bill of sale and enrollment are prima facie evi¬ 
dence of a bona fide sale; 81 but it is not required 
that the contract should be proved to have been made 
in express terms, and it may be inferred from con¬ 
versations and acts of the parties like other con¬ 
tracts, 82 and may be proved by parol. 83 

c. Modification or Rescission 

A contract for the sale of a vessel may be rescinded 
for fraud or other sufficient cause in compliance with 
the general rules governing rescission of sales. 

A contract of sale of a vessel may be rescinded 
by either party for fraud or misrepresentation of 
the other as an inducement to the sale; 84 and the 
fact that the seller resells the vessel, without no¬ 
tice to the buyer, who has paid part of the pur¬ 
chase price, and without compensating him, amounts 
to a rescission and abandonment of the contract 85 
Such a contract may also be canceled on the ground 
of impossibility of performance, 86 but not on the 
ground of mere hardship, 87 such as a mere provi¬ 
sional restraint by the government. 88 A buyer can¬ 
not rescind because of the vessel’s failure to con¬ 
form to a warranty given by an agent without the 
seller’s authority. 89 A contract for the sale of a 
vessel, then under construction, is not changed in 
its nature as a sale by a supplementary contract 
which expressly recognizes the buyer’s equity m the 
vessel and his obligation to take and pay for it with 
notes and mortgages in reimbursement of advances 
made by the seller; 90 nor is it abandoned or re¬ 
scinded by the seller’s seizure of the vessel and ma¬ 
terials, m accordance with the terms of the con¬ 
tract, on the buyer’s default. 91 


72. Fa.—Croasdale v. Von Boyne- 
burgk, 46 A. 6, 195 Pa. 377. 

68 C.J. p 76 note 84. 

Sale of ship on disagreement among 
cobwners with respect to her use 
see supra § 16. 

73. La.—Byrne v. Hooper, 2 Rob. 
229. 

58 C.J. p 76 note 86. 

74. N.Y.—Whiton v. Spring, 74 NT 
169. 

75. Hass.—Lamb v. Durant, 12 
Hass. 54, 7 Am.D. 31. 

58 C.J. p 76 note 89. 

76. Ky—Hewitt v. Sturdevant, 4 B. 
Mon. 453 

58 C J. p 77 note 90. 

77. U.S—Philips v. Ledley, Pa., 19 
FCas.Np,ll,0&6, 1 Wash.C.C. 226. 

58 C.J. p 77 note 93. 


78. U S —Bulkley v Honold, La-, 19 
How 390, 15 LEd. 663 

58 C.J p 78 note 13. 

79. La—Thuret v Jenkins, 7 Mart 
318, 12 AmD. 508 

58 C.J p 78 note 14. 

80. Me;—Badger v. Cumberland 
Bank, 26 Me 428 

58 C J p 78 note 19. 

81. U.S.—Seaman v. Enterprise 
Eire, etc, Ins Co., C C.Mo, 21 F. 
778 

82. Me —Badger v. Cumberland 
Bank, 26 Me 428 

83. Me.—Chadbourne v. Duncan, 36 
Me 89. 

84. U S.—Donnell v. C. R. Disharoon 
Co., CC.AMd, 32 F.2d 151 

58 C.J. p 81 note 64 

Modification or rescission of sales 
generally see Sales §§ 83—118. - 
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85. Cal.—Anderson v. Van Camp 
Sea Pood Co, 277 P. 1099, 98 Cal. 
App 787. 

86. N.Y —American Union Line v. 
Oriental Nav. Corp, 192 N.IS. 154, 
199 AppDiv. 513. 

87. N Y.—,American Union Line v. 
Oriental Nav. Corp., supra. 

88. NY—American Union Line v. 
Oriental Nav. Corp., supra. 

58 C.J p 81 note 68. 

89. NY.—Harriss v. Tams, 244 N.Y. 
S 36, 137 Misc 879. 

90. U S —V irginia Shipbuilding 
Corp v. U S, CCAVa, 22 F.2d 
38, certiorari denied 48 S Ct. 305, 
276 US. 625, 72 L.Ed. 738 

91. U S —V i r g i n i a Shipbuilding 
Corp. v. U. S., supra. 
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d. Conditional Sales 

Ships are goods and chattels subject to conditional 
sales. 

Vessels are goods and chattels subject to condi¬ 
tional sales as such, 92 and within the general rules 
of law and statutory provisions relating to such 
sales. 92 A conditional sale of a vessel, therefore, 
is within the scope of a statutory provision requir¬ 
ing the seller, on retaking possession, to retain the 
property for a limited period, during which time 
the buyer may comply with the terms of the con¬ 
tract and receive the property, 94 and rendering the 
seller liable, if he does not make a sale of the ves¬ 
sel, to repay to the buyer the amount he has paid, 95 
and the seller, in such a case, cannot retain any of 
the amount paid, as rental for the use of the ves¬ 
sel, 96 but he may recover or set off amounts paid 
at the buyer’s request and as his agent for insurance, 
repairs, and other expenses which, under the con¬ 
tract, should have been paid by the buyer. 97 Such 
a statutory provision is not invalid by reason of 
the fact that it is interpreted as requiring a vessel 
retaken by the conditional seller to be withdrawn 
from service for such period, 98 nor, as so inter¬ 
preted, does it conflict with the Enrollment Act, 99 
nor does it conflict with a recording act which ex¬ 
pressly declares that it does not affect the title to a 
vessel as between the parties. 1 


As to application of insurance . Where title to 
vessels sold under a conditional bill of sale does not 
pass, the seller, on damage to the vessels, is entitled 
to have the proceeds of an insurance policy, payable 
to him as his interest might appear, paid to repair¬ 
men, and applied in payment of a claim against such 
vessels, rather than to payment of other indebted¬ 
ness of the buyer to repairmen, who knew that the 
payment represented proceeds of policies and be¬ 
longed to the seller. 2 

§19. - Requisites and Validity in General 

The general rules governing the sale of personal 
property ordinarily govern In respect of the requisites 
and validity of a sale of a vessel. 

The general rules governing a sale and transfer 
of personal property or chattels are ordinarily ap¬ 
plicable to the sale of a vessel in respect of the req¬ 
uisites and validity of the sale, 3 and as to whether 
the sale is executed or merely executory. 4 In ac¬ 
cordance with such rules, except where the sale is 
required to be made by bill of sale or other writing, 
as discussed infra § 20, it may be made orally, 5 or it 
may be implied from the acts, words, or conduct of 
the parties which show a mutual intention to effect 
a sale; 6 and the fact that the contracting parties 
subsequently agree to have the oral -contract re¬ 
duced to writing does not impair it. 7 The sale is 


92. U.S—Winsor v. McLellan, CC 
Mass, 30 F.Cas.No 17,887, 2 Story 
492. 

58 C J. p 90 note 46. 

Held to be conditional sale contract 
Contract between engineering com¬ 
pany and contractor entered into con¬ 
temporaneously with, contract be¬ 
tween contractor and boat builder 
whereby boat builder was to build 
dredge boat taking as part payment 
a boat owned by engineering compa¬ 
ny with contractor paying remainder 
of purchase pnce and taking title to 
boat and engineering company giving 
contractor note to secure purchase 
price was a valid conditional sale 
contract, character of which was not 
changed by giving of new notes m 
lieu of those described m contract by 
company organized m place of engi¬ 
neering company —In re Penglase 
Sand & Gravel Co., C.C.A Ill, 76 F.2d 
593. 

93. NT.—Rivara v. Stewart, 195 N. 
IS. 841, 119 Misc 73, affirmed 197 
NT.S. 943, 204 App.Div 890, affirm¬ 
ed 142 N.E 300, 236 NT. 601. 

58 CJf p 90 notes 47, 48 
Conditional sales generally see Sales 
§5 553—650. 

Lack of title 

Conditional sale contract reserving 
title to fishing boat owned by buyers 


of engine, to which seller never had 

title, was ineffective —The Henry S , 

D.C.Va, 4 F.Supp 953. 

94. N.T—Rivara v Stewart, 149 N. 
E 851, 241 N.T 259, affirmed Stew¬ 
art v. Rivara, 47 SCt 718, 274 U.S 
614, 71 L.Ed. 1234. 

95. NT—Rivara v. Stewart, 149 N 

E 851, 241 N.T. 259, affirmed 

Stewart v. Rivara, 47 S.Ct. 718, 274 
US 614, 71 LEd. 1234—Rivara v 
Stewart, 195 NT.S. 841, 119 Misc 
73, affirmed 197 NTS. 943, 204 App 
Div. 890, affirmed 142 N.E. 300, 236 
•N.T. 601. 

96. N.T—Rivara v. Stewart, 195 N 
T.S. 841, 119 Misc 73, affirmed 197 
N.T.S. 943, 204 App.Div. 890, affirm¬ 
ed 142 NE. 300, 236 N.T. 601. 

97. N.T.—Rivara v. Stewart, 195 N. 
T S 841, 119 Misc. 73, affirmed 197 
N.T S 943, 204 App Div 890, affirm¬ 
ed 142 NE 300, 236 N.T. 601. 

58 C.J. p 90 note 52. 

98. U.S —Stewart v. Rivara, NT., 47 
SCt. 718, 274 U.S. 614, 71 L.Ed 
1234. 

58 C.J. p 90 note 53. 

99. U.S.—Stewart v. Rivara, supra. 

1. U.S.—Stewart v. Rivara, supra. 
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2. U S —The Eddie, D.C N.T , , 8 F. 
2d 63, affirmed, CCA., 8 F2d 65 

3. US —Peterson v. U. S, Pa, 19 F. 
Cas No 11,036, 2 Wash C.C. 36. 

58 C.J. p 77 note 97 

Requisites and validity of contract 
of sale m general see Sales §§ 5-69. 
One lacking title to a ship may 
not make a valid sale thereof.—Mun¬ 
son Line v. Yervliet, D.CNX, 39 F. 
Supp. 945. 

Subject to sale as personalty 
Seagoing vessels axe personal prop¬ 
erty and subject to sale as are other 
articles of commerce subject to fed¬ 
eral laws concerning registry, sale, 
and the like—Alaska S. S. Co v. 
State, 196 P.2d 1001, 31 Wash.2d 328. 

4. U S.—Robinson v. Alger, N.Y., 167 
F 968, 93 C.CA 368. 

58 C J. p 77 note 98 

Executed or executory sale in gen¬ 
eral see Sales § 1 c. 

5. N.T.—Misner v. Strong, 73 N.E 
965, 181 N.T. 163. 

Pa—In re Derbyshire, 81 Pa. 18. 

58 C J. p 77 note 2. 

6. Me —Badger v. Cumberland Bank, 
26 Me. 428. 

58 C.J. p 77 note 3. 

7. La—Walle v. Douglas, 66 So 
542, 136 La 70. 
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not an absolute one as long as any condition re¬ 
mains to be performed before title passes. 8 

Possession . A good title cannot be transferred 
by one who has neither actual nor constructive pos¬ 
session of a vessel or the right of possession. 9 

Options. An agreement between the owner of a 
vessel and a prospective buyer to sell to the latter, 
'‘‘subject to final inspection,” is an option to the buy¬ 
er to buy if satisfied on inspection, and is not bind¬ 
ing on him. 10 Where, after operating a vessel 
under a charter containing an option to purchase, a 
sale contract is prepared and signed by the owner, 
and the charterer, while not signing it because of 
objection to its provisions, which are afterward 
modified, pays the initial installment of the pur¬ 
chase price and continues to operate the vessel, such 
operation is under the sale contract, which super¬ 
sedes the charter agreement. 11 

§ 20. - Bill of Sale or Other Writing 

a. In general 

b. Requisites and validity 

c. Construction and operation 

a. In General 

While a bill of sale has been said to be essential 
to passage of title to a ship under the general mari¬ 
time law, it is ordinarily held that in the United States 
title may pass as between buyer and seller without bill 
of sale or other writing. 

While a bill of sale is the usual evidence of title 
under admiralty practice, 12 and has been said to 
be essential under the general maritime law, 13 in 
the United States it is generally held that as be¬ 
tween the buyer and seller the sale of a ship is com¬ 
plete and title passes on the making of the con¬ 
tract of sale accompanied by a delivery of the pos¬ 
session of the vessel, 14 or by payment and accept¬ 
ance of the price. 15 In this connection it has been 


said that in the United States documentation is 
merely for the purpose of fixing the nationality of 
a vessel and that bills of sale and registration are 
designed to give notice to purchasers and mortga¬ 
gees of the record of title, 16 and that a bill of sale 
or other instrument of writing is not necessary for 
passage of title as between the parties, 17 unless re¬ 
quired by the provisions of a contract 18 or stat¬ 
ute. 19 Such a transfer ordinarily is subject to the 
rights of creditors ; 20 but even as against creditors 
the seller of an interest in a vessel is not bound to 
deliver a bill of sale thereof, where the sale has 
been made with the assent of the purchaser and 
all the other owners, by creditors having liens there¬ 
on, and the proceeds applied in payment of their 
debts. 21 

b. Requisites and Validity 

An instrument tendered as a bill of sale of a ship 
should comply with the requirements essential to con¬ 
stitute it a bill of sale, and ordinarily should express 
the matter included in the transfer of title; but such a 
document is not invalidated by failure to recite the cer¬ 
tificate of registry or enrollment of the vessel. 

Where a written instrument is required or given, 
it should comply with the requirements essential to 
constitute it a bill of sale, 22 and ordinarily should 
express the matter to be included in the transfer of 
title, 28 but general terms, such as appurtenances and 
necessaries, which have a fixed and technical mean¬ 
ing, may be employed, 24 j 

Recitals. A transfer of a vessel is not rendered 
invalid by the fact that the bill of sale does not re¬ 
cite the certificate of her registry or enrollment pre¬ 
scribed by the registry act, 25 or that it makes an 
inaccurate recital thereof, 26 as the only penalty of a 
nonrecital or inaccurate recital of the register, and 
a corresponding change of papers, is that the ves¬ 
sel ceases to enjoy the privileges obtained by regis¬ 
tration. 27 Blanks for such recitals in a bill of sale 


8 . N.Y.—Harriss v. Tams, 244 NY 
S. 36, 137 Misc 879. 

■58 C.J. p 77 note 5. 

9. U S.—Burckle v The Tapperhe- 
ten, D.C.N.Y , 4 F Cas No 2,141. 

58 C J. p 78 note 7. 

10. Me—Darners v Trident Fisher¬ 
ies Co., Ill A. 418, 119 Me. 343. 

11. U S.—U. S. v Robins Dry Dock, 
etc, Co, C.CA.Mass., 13 F.2d 808 

12. Mass.—Taggard v. Lormg, 16 
Mass. 336, 8 Am.D 140 

13. U.S—-Weston v. Penniman, ICC 
Mass., 29 F.Cas No.17,455, 1 Mason, 
306 

Hawaii —McFarlane v. Gilmore, 1 
Hawaii 71. 

68 C.J. p 79 note 35 

14. U.S.—The Augustine, D.C.N.Y, 


8 F 2d 287—The Amable, D.C.N.Y., 
32 F Supp 451 
58 C J. p 78 note 28. 

15. Me.—Metcalf v. Taylor, 36 Me 
28 

58 C J. p 78 note 29. 

16. U.S—The Augustine, D.C.N.Y., 
8 F 2d 287. 

17. Cal.—Lund v. Ganahl, 133 P. 501, 
22 CalApp. 103 

58 C J p 79 note 30. 

18. Cal —Fowler v. Fisk, 12 Cal 112 
58 C J. p 79 note 31. 

19. Or—Yarnberg v. Watson, 4 P. 
296, 13 Or 11. 

58 C J. p 79 note 32 

20. SC.—Gonzales v, Terry, 86 SE 
207, 102 SC 86. 
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21. Mass—Wilson v. Almy, 105 
Mass 436. 

22. US—The Amable, DC.NY., 32 
F Supp 451 

23. Me.—Richardson v. Clark, 15 Me. 
421 

24. Me—-Richardson v. Clark, supra. 

25. US.—De Wolf v. Harris, C.C. 
Mass, 8 F Cas No.4,221, 4 Mason 
515, affirmed 4 Pet. 147, 7 LEd 
811. 

Me—Mitchell v. Taylor, 32 Me. 434 
English and Canadian rule see 58 
C.J p 79 note 47 [a], [b] 

26. U S.—Philips v. Ledley, C C Pa., 

19 FCas.No 11,096, 1 Wash C C. 

226. 

27. U S —Philips v. Ledley, supra. 

58 C J. p 80 note 49. 
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may be filled up, with the consent of the seller and 
buyer, after its execution and delivery. 28 

Enrollment . It is not necessary to the validity 
of a bill of sale of a vessel that it shall be enrolled 
in the customhouse, 29 enrollment being essential 
only to entitle the vessel to the character and priv¬ 
ileges of an American vessel. 30 

c, Construction and Operation 

A bill of sale or similar transfer of a vessel should 
be construed to effectuate the intention of the parties 
as revealed by the terms of the instrument 

A bill of sale or other instrument of transfer of 
a vessel should be construed according to the in¬ 
tention of the parties as ascertained from the terms 
of the instrument, 31 as in respect of what property 
is included m the transfer; 32 and, where it includes, 
either expressly or impliedly, appurtenances or nec¬ 
essaries, only those things will be regarded as pass¬ 
ing as are really necessary to the vessel in carry¬ 
ing on its accepted business, 33 and there is no im¬ 
plied warranty that duplicates shall be furnished. 34 

§ 21. - Delivery of Vessel 

Delivery of possession is ordinarily not essential to 
passing of title as between buyer and seller, but it is 
generally necessary in order to bar the rights of third 
persons. 

Except where it is understood and intended, by 
the parties at the time of making the contract, that 
a formal delivery shall be made to complete the 
sale, 35 delivery of possession of the vessel ordi¬ 
narily is not necessary, as between the seller and 
buyer, to the transfer of a complete and effectual 
title, 36 especially where there is a general statutory 
provision to that effect. 37 On the other hand, as 
against a subsequent buyer or creditor having no 
notice, a delivery is necessary 38 Delivery of pos- 

28. 1ST Y —Wooley v. 

Johns 54, 4 Am D 246 

29. U S —Hozey v Buchanan, La, 

16 Pet. 215, 10 L.Ed 941. 

30. U S.—Hozey v Buchanan, supra 

31. U S —The Augusta W Snow, D 
C Mass , 41 F 2d 377, affirmed, C C 
A, 46 F 2d 992 

58 C J. p 80 note 57. 

32. La —Louisiana Contracting Co 
v. New Orleans Board of Comrs, 

91 So. 43, 150 La. 559 

58 C.J p 80 note 58 

33. "Wash —Gazzam v. 

912, 40 Wash. 593, 8 LRA.N.S, 

793 

68 C.J p 80 note 59. 

34. Wash.—Gazzam v. Moe, supra 

35. U.S.—Robinson v. Alger, N.Y., 

167 F 968, 93 C.C.A. 368. 

58 C J. p 81 note 73.’ 


session to the purchaser of a share of a vessel or¬ 
dinarily is not necessary, where the vessel is m 
possession of the owner or owners of the other 
shares. 39 

If the vessel is in port at the time of sale, actual 
delivery is usually held necessary to perfect the 
title against subsequent buyers and creditors, 40 un¬ 
less the seller has only constructive possession and 
the vessel is so situated that actual delivery cannot 
be made, in which case a symbolical delivery is 
sufficient. 41 If the vessel is at sea, a delivery of 
such evidence of title as the seller possesses is suf¬ 
ficient as against creditors and subsequent pur¬ 
chasers to pass title to the buyer, 42 without imme¬ 
diate delivery of the vessel itself, 43 provided the 
buyer takes possession of the vessel within a rea¬ 
sonable time after she returns within his reach or 
control; 44 and it has been intimated that, if no¬ 
tice of the sale is forwarded by the buyer to the 
captain, on the vessel’s arrival at another port, it 
would be equivalent to taking possession 45 How¬ 
ever, in order to defeat his title, as against credi¬ 
tors, the buyer’s negligence in failing to take pos¬ 
session within a reasonable time must be such as to- 
afford ground for a presumption of fraud. 46 

Place . Where, according to the terms of the 
contract of sale, delivery of the vessel is to be 
made at a specified place, the sale is not complete 
until delivery is made at that place; 47 but, where 
the place of delivery is not designated in the con¬ 
tract of sale, and there is nothing in the -condition 
or situation of the parties to determine it, it is 
the privilege of the buyer to name the place, provid¬ 
ed it is a reasonable and suitable one; 48 and, if 
he refuses or fails to provide such place, a deliv¬ 
ery may be tendered at a safe and usual anchorage 
in the harbor. 49 In offering delivery, the seller 

42. La—Thuret v. Jenkins, 7 Mart. 
318, 12 AmD 508 

58 C.J p 82 note 81. 

43. Mass—Portland Bank v Stacey, 
4 Mass. 661, 3 Am D. 253. 

58 C.J. p 82 note 82 

44. Pa.—Morgan v. Biddle, 1 Yeates 
3 

58 C.J. p 82 note 83 

45. Me.—Bnnley v. Spring, 7 Me. 
241. 

46. Me.—Brinley v. Spring, supra. 

58 C.J. p 82 note 85 

47. ITS.—The Pilot, D C Me., 42 F. 
2d 290—Robinson v Alger, N.Y., 
167 F 968, 93 CCA. 368 

48. Ms.'—Lincoln v Gallagher, 8 A. 
883, 79 Me 189. 

49. Me —Lincoln V. Gallagher, su¬ 
pra. 


Constant, 


Moe, 82 P. 


36. US—Winsor v McLellan, CC 
Mass, 30 FCasNo 17,887, 2 Story 
492 

Me.—Ludwig v. Fuller, 17 Me 162, 35 
AmD. 245 

37. Wis —Delaney v. Globe Ship¬ 
building Co., 184 N.W 696, 175 Wis. 
167. 

58 C J. p 81 note 75 

38. U S —Burckle v The Tapperhet- 
en, D.C N Y, 4 F Cas.No 2,141. 

58 C J. p 81 note 76. 

39. US—Winsor v McLellan, C.C. 
Mass, 30 F.Cas No.17,887, 2 Story 
492 

58 C J. p 81 note 77. 

40. La —Price v. Morgan, 7 Mart. 
707 

58 C.J p 82 note 79. 


41. Me —Ludwig v. 

162, 35 AmD 245. 
58 C J p 82 note 80. 


Fuller, 17 Me 
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must afford an opportunity to the buyer to make 
an examination, 50 but he is under no obligation to 
incur any such unusual expense as would be in¬ 
volved in hauling the vessel into dry dock, and mak¬ 
ing a delivery there 51 

Delay m delivery . Where a vessel is bought by 
a contract under which it is to be built, a provision 
for delay caused by “force majeure” does not apply 
to a delay caused by the breaking of the ways when 
the vessel is launched. 62 

§ 22- -Warranties 

In the absence of an express warranty, the rule of 
caveat emptor applies to the sale of a vessel. 

The usual rules as to warranties in sales of goods 
and chattels, as discussed m Sales §§ 301-386, ap¬ 
ply in case of sale of a vessel, such as in respect 
of the creation or existence of a warranty, 53 and 
that the buyer’s acceptance of the vessel does not 
discharge the seller from liability for breach of war¬ 
ranty. 54 The rule of caveat emptor applies to 
the sale of a vessel, 55 in the absence of an ex¬ 
press warranty, 56 and a simple bargain and sale of 
the vessel do not imply a warranty that it is sea¬ 
worthy or in a serviceable condition, where the 
buyer acts on the report of a surveyor employed 
by him and does not demand an express warranty 57 
An express warranty in a bill of sale of a ship 
and her freight that the ship is free from encum¬ 
brance does not exclude an implied warranty that 
the freight is also unencumbered, 58 and, therefore, 
does not defeat liability for an implied misrepre¬ 
sentation by concealment of the fact that the freight 


is encumbered. 59 A statutory provision which im¬ 
poses on a seller the obligation of warranting a 
thing sold against its hidden defects has been held 
applicable to the sale of a vessel, 60 and, in case of 
breach of such warranty, the buyer may retain the 
vessel and maintain an action for reduction of the 
price by reason of the difference m value between 
the vessel as warranted and as it was in fact 61 

Effect of waiver of inspection . Waiver of a dry 
dock inspection, as provided for in the contract for 
sale, for which allowance is made to the buyer, in¬ 
ures to the latter’s benefit to the extent of the al¬ 
lowance, 62 but does not relieve the seller from his 
warranty of fitness of the vessel. 63 On the other 
hand, where the buyer agrees to a modification of 
the contract waiving dry dock inspection, in con¬ 
sideration of a reduction in price, he does not re¬ 
ly on the seller’s implied warranty of fitness and 
cannot recover for breach thereof. 64 

Sale “with all faults” or “as is” Where the vessel 
is sold “with all faults without any allowance for 
any defect or error whatever,” there is no warran¬ 
ty, 65 and the fact that the sale is “with all faults” 
puts the buyer on his guard to use his senses to dis¬ 
cover any defects or faults therein, 66 and the seller 
is not liable for defects in the vessel whether or not 
he knew of them, 67 unless he used some artifice to 
conceal them from the buyer 68 On the other hand, 
the use of such phrase does not relieve the seller 
from liability for breach of warranty as to the 
character or method of construction of the vessel, 69 
or from liability for deceit as to the age of the ves¬ 
sel. 70 The term “as is” should be construed in 


50- Me —Lincoln v. Gallagher, su¬ 
pra. 

51- Me —Lincoln v. Gallagher, su¬ 
pra. 

52. U S —Peterson v Noots, Wasfiu, 
255 P 875, 167 CCA. 195. 

53- U.S—Job v. Heidntter Lumber 
Co., KT„ 255 F. 311, 166 C C.A. 481, 
3 A.L.R. 619. 

58 C J. p 83 notes 1, 2. 

54- U.S —Compagma Italiana Trans¬ 
port© Oln Minerali v. Sun Oil Co., 
DC.NT., 29 P.2d 744. 

58 C J. p 83 note 3. 

55. U.S—The Marsodak, C.C.A.Va, 
94 F 2d 339—Job v. Heidritter Lum¬ 
ber Co, N.Y, 255 P. 311, 166 C.CA. 
481, 3 AL.E 619. 

53. U.S—Owens v. Anderson, D.C. 
Alaska, 101 PSupp. 32, applying 
Washington law 

Sufficiency of evidence 

(1) Evidence held sufficient to 

show that sellers warranted vessel 

to be in fair condition, that war¬ 


ranty was made with intent that 
buyers would rely thereon, and that 
buyers did rely thereon to their in¬ 
jury—Owens v Anderson, supra 
(2) Evidence held sufficient to 
show that it was not necessary for 
buyers to make four trips to place 
where repairs were being made, but 
insufficient to show that damages 
claimed for services of buyers’ crew 
in assisting and making repairs re¬ 
sulted from the breach of warranty. 
—Owens v. Anderson, supra. 
Damages 

U.S —Owens v. Anderson, supra. 

57. US—Job v. Heidntter Lumber 
Co, NY., 255 P 311, 166 C.C.A 481, 
3 A.L R. 619. 

58- Ala—Corry v. Sylvia, 68 So. 891, 
192 Ala. 550, AnnCas.l917E 1052. 

59. Ala—Corry v. Sylvia, supra 

60. US —Bulkley v Honold, La., 19 
How 390, 15 L.Ed 663. 

58 C J p 83 note 11 

61. U.S.—Bulkley v Honold, supra. 

62. U S,—Compagma Italiana Trans- 
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porto Oln Minerali v. Sun Oil Co., 
D.C.N.Y , 29 F 2d 744. 

63. U S —Compagma Italiana Trans¬ 
port© Oln Minerali v. Sun Oil Co, 
supra. 

64. U S.—Compagma Italiana Trans¬ 
port© Oln Minerali v Sun Oil Co., 
CC ANY, 43 F.2d 683. 

65. Eng—Taylor v. Bullen, 5 Exch. 
779, 155 Reprint 341. 

66. Eng—Baglehole v. Walters, 3 
Camp. 152, 170 Reprint 1338. 

58 C.J. p 83 note 18. 

67- Eng—Baglehole v. Walters, su¬ 
pra—Pickering v. Dowson, 4 Taunt. 
779, 128 Repnnt 537. 

68. Eng.—Baglehole v. Walters, 3 
Camp. 152, 170 Reprint 1338. 

69. Eng—Shepherd v. Kam, 5 B. & 
Aid 240, 7 E.CL. 82, 106 Reprint 
1180 

58 C J p 83 note 21 

70- Eng.—Fletcher v Bowsher, 2 
Stark. 561, 3 E.CL 530, 171 Re¬ 
print 736. 

58 C J p 83 note 22. 
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connection with its context, and does not necessarily 
negative the existence of a warranty. 71 

§ 23. -Rights and Liabilities of Parties 

a. In general 

b. Of seller 

c. Of buyer 

a. In General 

The general rules governing the rights and liabil¬ 
ities of a buyer and seller ordinarily control with respect 
to the rights of the buyer and seller of a vessel. The 
buyer is usually entitled to freights accruing when he 
takes possession of the vessel. 

The general rules of law and statutory provi¬ 
sions pertaining to sales of personalty ordinarily 
control in determining and enforcing the rights and 
liabilities of the parties to a contract of sale of 
a vessel. 72 

Right to freights. As between a buyer and sell¬ 
er, pending freight is regarded as an incident of the 
ship, 73 and, therefore, unless it is otherwise pro¬ 
vided by the contract of sale, the buyer, on taking 
possession, has the right to all freights then ac¬ 
cruing, 74 and succeeds to any liens which the sell¬ 
er had to enforce payment of such freight. 75 The 
buyer is also entitled to all freights which are fully 
earned while he is m possession, under an execu¬ 
tory contract of sale 76 On the other hand, freight 
earned after the seller retakes the ship for breach 
of the contract of sale belongs to him, 77 includ¬ 
ing pending freight which is not due until delivery 
of the cargo, after possession is retaken ; 78 and or¬ 
dinarily this right of the seller cannot be defeated 
by the buyer’s assignment of the freight moneys to a 
third person. 79 Where, however, the seller has es¬ 
topped himself from claiming ownership of the ves¬ 


sel, he cannot set up any right to freights as against 
the buyer’s assignee thereof. 80 So, also, where, un¬ 
der such assignment, charter party commitments are 
carried out under the supervision and management 
of a trustee, and an assignor is not put in default, 
and no attempt is made by the seller to terminate 
the contract and retake the vessel, the seller cannot 
claim freight earned under the trustee’s manage¬ 
ment as against the buyer’s assignee. 81 The seller’s 
lien for advancements and disbursements, in per¬ 
formance of a charter party under which freights 
are earned, constitutes a claim to freight moneys 
prior to that of an assignee of the agreed buyer, 
where the freights are earned under the manage¬ 
ment of the trustee after the buyer became insol¬ 
vent, 82 and the seller’s rights in such case, with 
relation to freight moneys and disbursements made 
m earning them, are the same as those of a mortga¬ 
gee. 83 

b. Of Seller 

(1) In general 

(2) Seller’s remedies 

(1) In General 

The responsibility of the owner of a ship as such 
ceases on completion of his sale of the vessel, and, even 
though the seller retains title as security for the pur¬ 
chase price, he will not be liable for contracts made in 
behalf of the ship by a buyer in possession. 

On the completion of the sale of a vessel, the re¬ 
sponsibility of the seller, as owner, ceases. 84 One 
having title only for security is not personally lia¬ 
ble for contracts with respect to the ship made by 
his conditional buyer while in possession, 85 and one 
holding legal title simply as security for the sum 
due him on a sale thereof, but having neither pos¬ 
session nor control, is not an owner within the 


71. U S.—Owens v. Anderson, D.C. 
Alaska, 101 FSupp. 02, applying 
Washington law. 

Condition as earlier warranted 

Where sellers had warranted tug 
to be tight and m fair condition with 
certain exceptions even if sellers, a 
few days later, in answer to inquiry 
from buyers, stated that price was 
"as is,” the term “as is” meant the 
condition of the tug as earlier war¬ 
ranted and such term would not 
avoid the effect of the warranty — 
Owens v. Anderson, supra. 

72. Cal.—Anderson v. Van Camp Sea 
Food Co, 277 P. 1099, 98 CalApp. 
787. 

La—Oil Transport Co. v. Whiteman, 
42 So 2d 758, 215 La. 1070. 

Contract of sale construed 
U.S.—Fischbach v. Thor ill ey, D.C. 
Conn., 52 F Supp 964. 


Exercise of option 

Where third person had exercised 
option to take interest in boat in sat¬ 
isfaction of owner’s indebtedness, 
there remained no debt in respect of 
such person, notwithstanding owner’s 
refusal to convey.—Ambrose v. Ali- 
oto, 150 iP 2d 502, 65 CalApp.2d 362. 

73. U.S.—U. S v. Robins Dry Dock, 
etc., Co, C.CA.Mass., 13 F.2d 808 
—Jackson v. 36 Blocks Marble, etc, 
C.C.A.N.Y., 266 F. 58. 

74. Me—Donnell v. G. G. Deenng 
Co., 97 A 130, 115 Me. 32. 

58 C.J. p 84 note 29. 

75. Me—Donnell v. G. G. Deering 
Co, supra 

70. U.S.—'U. S. v. Sterling, D.C.N.Y., 
22 F.2d 323. 

77. U.S.—U. S. v. Sterling, supra— 
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U. S. v. Robins Dry Dock, etc., Co., 
C.C A.Mass., 13 F.2d 808. 

78. U.S.—Jackson v. 36 Blocks Mar¬ 
ble, etc., C.C.AN.Y., 266 F. 58. 

58 C.J. p 84 note 33. 

79. U.S—U S. v. Sterling, D.C.NY., 
22 F.2d 323. 

80. N.Y.—Harris v. Burdett, 43 N.Y. 
Super 67, affirmed 76 N.Y, 582. 

58 C.J. p 84 note 35. 

81. U.S—U. S. v. Sterling, D.CN.Y., 
22 F.2d 323. 

82. U.S—-IT. S. v. Sterling, supra. 

83. U.S—U. S. v. Sterling, supra. 

84. N.Y.—Thorn ▼. Hicks, 7 Cow. 
697. 

58 C J. p 84 note 41. 

85. U.S.—The John E. Berwind, C.C. 
A.NY, 56 F.2d 13. 
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meaning of statutory provisions imposing liability 
on the “owner” of a watercraft for material fur¬ 
nished it. 86 

Repairs and supplies. After the contract of sale 
is completed and the vessel is delivered into the 
possession and use of the buyer, the seller is not lia¬ 
ble for repairs or supplies furnished to the vessel 
on the order or direction of the buyer, 87 and this 
rule applies, although the repairs or supplies are 
furnished m the belief that the original owner is 
liable, 88 and although the contract therefor is made 
prior to a legal transfer of the vessel, 89 as where 
by the express terms of the contract the seller re¬ 
tains the legal title in himself, for the purpose of 
securing the consideration money, until it is paid. 90 
The original owner is not liable to pay for supplies 
furnished a vessel at sea, after he has sold all his 
interest in the vessel, although neither the master 
nor the merchant furnishing the supplies had any 
knowledge of the sale. 91 

Waiver of rights. Where a vessel is already in 
possession of the buyer at the time of the signing 
of a contract for its sale to him calling for a cash 
payment, the buyer may not properly -claim that 
the seller waived the condition of cash payment by 
a subsequent delivery to him, since the delivery was 
in fact prior to the execution of the sales con¬ 
tract, 92 nor does the seller’s acceptance of the 
buyer’s checks constitute a waiver of the require¬ 
ment of cash payment until the seller is able to de¬ 
termine their worth and negotiability. 93 

(2) Seller’s Remedies 

The seller of a ship may In a proper case sue for 

86. Ohio—Hemm v. Williamson, 25 
NE 1, 47 Ohio St. 493. 

87. Mass —Brooks v Bondsey, 17 
Pick. 441, 28 Am.D 313 

58 C.J p 85 note 43. 

88. Me—Cutler v. Thurlo, 20 Me 
213. 

89. U.S.—Heppard v. The General 
Cadwalader, DC, 11 F.Cas.No.6,390, 

6 Pa L.J 473. 

58 C J p 85 note 45. 

90. Mass —Brooks v Bondsey, 17 
Pick 441, 28 Am D. 313 

Ohio—Hemm v. Williamson, 25 N.E 

1, 47 Ohio St 493. 

91. Mass.—Hussey v. Allen, 6 Mass. 

163 

92. U S —The Tietjen & Lang No 

2, DCNJ., 53 F.Supp 459, motion 
denied, C.C A., 143 F.2d 711. 

93. U S —The Tietjen & Lang No. 2, 
supra. 

94. US—The Oriole, D.C.Mass , 18 
F.CasNo.10,574, 1 SpragUe 31. 


repossession, for damages for breach of contract, or for 
the price or value of the vessel. 

The seller of a ship may sue to recover posses¬ 
sion of the vessel from the buyer where the latter 
fails to perform a condition on the performance of 
which title was to vest m him; 94 or he may sue 
for damages where the buyer breaches the contract 
of sale, 95 except where he retakes the property, and, 
under the terms of the contract, retains amounts 
which have already been paid, as liquidated dam¬ 
ages. 96 Under a statute making unenforceable any 
provision m a contract by which damage or com¬ 
pensation for a breach is determined in advance, 
except where the fixing of actual damages is ex¬ 
tremely difficult or impracticable, the seller cannot, 
on breach of the contract of sale, recover a deposit 
m escrow made by the buyer under the guise of a 
penalty, liquidated damages, or forfeiture. 97 

Suit for price or value. If the seller has substan¬ 
tially performed his part of the contract of sale, he 
may maintain an action for the balance of the pur¬ 
chase price if the buyer fails or refuses to perform 
the contract and pay as agreed; 98 and, where the 
action is on a constructive contract, since the buyer 
by accepting delivery and retaining possession of 
the vessel becomes liable for the purchase price, not¬ 
withstanding failure of the builders to comply with 
their contract, it is unnecessary, m an action for 
such purchase price, to allege a waiver on the part 
of defendant of provisions of the contract; 99 but 
such an action cannot be maintained where the 
buyer repudiates the contract without having signed 
a memorandum in writing or without having accept¬ 
ed the vessel, as required by statute. 1 Where, un¬ 
der the contract, a certain percentage of the pur- 

entitled to recover possession of the 
lighter, even though it would result 
in loss to purchaser—The Tietjen & 
Lang No 2, DC.NJ, 53 FSupp 459, 
motion denied, C.C.A, 143 F 2d 711. 

96. U S.—In re Atlantic Gulf, etc., 
SS Co, D.CMd, 289 F. 145, af¬ 
firmed and petition dismissed, C C. 
A, Standard Oil Co. v. Miller, 3 F 
2d 438 

58 C J p 85 note 53. 

97. U.S.—Hanna Nielsen SS Co. v. 
Hammond SS. Co, CC.A.CaI., 32 F. 
2d 31 

58 C J. p 85 note 55. 

98. Ark —Brierton v AndersonT^20 
S W2d 313, 180 Ark 12. 

58 C J. p 85 note 57. 

99. N T.—Mississippi Shipbuilding 
Corp v Lever Bros. Co., 142 N.E 
332, 237 N.Y. 1. 

Pa—Dodd v- Stewart, 120 A 121, 
276 Pa. 225 
58 C.J. p 86 note 59. 


Retention of possession after retak¬ 
ing 

United States marshal’s possession 
of boats, pending libel proceedings 
by conditional seller to recover pos¬ 
session, was not possession of seller, 
with respect to statutory require¬ 
ment that seller retain property for 
thirty days after retaking.—W F 
& R Boat Builders v Hammond, 253 
NTS 706, 142 Misc 323. 

95. U.S—In re Atlantic Gulf, etc, 

SS. Co, D.C.Md, 289 F. 145, affirm¬ 
ed and petition dismissed, CCA., 
Standard Oil Co. v. Miller, 3 P2d 
438 

Payment 

Where contract for sale of a der¬ 
rick lighter provided that payment 
was a condition to passing of title, 
and checks issued in pajunent were 
made in such form that they were 
not negotiable and were not honored 11. 
by bank, and seller was free from 
fault in the transaction, seller was 
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chase money is deposited with a stakeholder to be 
paid to the seller on tendering a bill of sale and de¬ 
livery of the vessel, and to be forfeited to the sell¬ 
er in case of the buyer’s breach, the seller can re¬ 
cover the amount of such deposit from the stake¬ 
holder, even though the latter has made no promise 
to pay it to the seller. 2 

Actions. In suits by the seller of a ship the gen¬ 
eral rules ordinarily control m respect of matters of 
defense, 3 pleading, 4 evidence, 5 trial, 6 and amount 
of recovery. 7 

Lien generally. Under and subject to the rules 
governing a seller’s lien generally, as discussed m 
Sales §§ 390-402, the seller of a vessel has a lien 
thereon for the balance of the purchase money, 8 
and some statutes expressly provide for such a 
lien 9 The seller’s lien is entitled to priority over 
claims for supplies furnished to the vessel by the 
direction of the buyer, 10 but the seller is not en¬ 
titled to such priority for disbursements made by 
him on the vessel after retaking it from the buyer 11 
The lien for purchase money has been held to be 
lost or waived by the acceptance of a note as cash, 
as part of the purchase price 12 There must be due 
compliance with a statutory provision prescribing 
the time within which such a lien may be en¬ 
forced. 13 A seller cannot assert a lien against a 
vessel for services performed on her before sale. 14 

Where the contract of sale authorizes the seller, 


on the buyer’s default, to resell the vessel and re¬ 
cover the deficiency from the buyer, the seller has 
a lien on an escrow purchase-money deposit to the 
extent of his damage or loss, 16 and the fact that 
the seller fails to resell on the buyer’s default does 
not affect the hen, since such resale is not indis¬ 
pensable to measure the seller’s damage 16 Equity 
has jurisdiction of such a lien, 17 notwithstanding the 
action involves damages for a breach of contract 
for which the law provides a remedy; 18 but it can¬ 
not decree the lien under a contract which provides 
that the sale is to become absolute only on accept¬ 
ance by the buyer after inspection, where he never 
makes such acceptance. 12 

c. Of Buyer 

(1) In general 

(2) Buyer from part owner 

(3) Bona fide purchaser 

(4) Buyer’s remedies 

(1) In General 

On completion of the purchase, the buyer becomes 
vested with all the seller's rights in the ship, and takes 
her subject to existing liabilities of which he has actual 
or constructive notice. 

On completion of the sale of a vessel, the buyer 
becomes vested with all of the seller’s rights of own¬ 
ership and possession, 20 and takes the vessel sub¬ 
ject to all existing rights, liens, and equities against 


2. N'T—Muskeg-on SS. Corp. v Fisk, 

193 NTS. 463, 200 App Div. 621 

3. U.S —Munson Line v. Yervliet, D 

C.N T, 39 F Supp 945. 

58 CJ p 86 note 59 [b]. 

Estoppel 

An oral agreement that purchaser 
of vessel would pay for supplies on 
board and for insurance premiums 
fo-r insurance protecting purchaser 
pending transfer, and that seller 
should have a maritime lien therefor, 
constituted a new promise, and sell¬ 
er was not estopped to recover for 
supplies and insurance premiums by 
provisions m the written agreement 
of sale, also a written declaration 
by seller of vessel that vessel was 
free of any obligations whatsoever 
against others did not estop seller 
from enforcing purchaser’s oral 
agreement to pay for supplies on ves¬ 
sel, cost of moving vessel and insur¬ 
ance premiums, since declaration re¬ 
lated to obligations from seller to 
others, and seller could have no lien 
against vessel or claim against pur¬ 
chaser until after vessel had been 
conveyed to purchaser.—Munson Line | 
v. Yervliet, supra. ! 


Merger of prior agreements held not 
shown 

U S —Munson Line v. Yervliet, supra 

4. N.T—W. F & R. Boat Builders 
v Hammond, 253 N.T.S. 706, 142 
Misc 323 

58 C.J. p 85 note 57 [a], 

5. US —Providence, Fall River & 
Newport Steamboat Co. v. Massa¬ 
chusetts Bay S. S. Corp , D C Mass , 
38 F 2d 674. 

Mo—Carden v. Thompson, 62 S.W 2d 
882, 333 Mo 218 

58 C.J. p 85 note 57 [b], [c]. 

6. Fla—Seaver v. Stratton, 183 So 
335, 133 Fla. 183 

58 C J p 85 note 57 [d] 

Questions of fact should be sub¬ 
mitted to the jury—Seaver v. Strat¬ 
ton, supra. 

7. US —Providence, Fall River & 
Newport Steamboat Co. v. Massa¬ 
chusetts Bay S S Corporation, D. 
C Mass , 38 F 2d 674. 

8- US—The St Mary, C.C.N.T., 21 
FCas.No.12,242, 2 Blatchf. 329. 

La—Bell v. Western Marine & Fire 
Ins Co., 5 Rob 423, 39 Am.D. 542 

9, La.—Buckmaster v. Durham, 10 
La A., Orleans, 230. 

58 C J. p 86 note 66. 
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10. U.S—The St Mary, C C.N.Y., 21 
F Cas.No 12,242, 2 Blatchf. 329 

58 C J p 86 note 67. 

11. U.S—The St Mary, supra. 

12. La—In re Red River Line, 40 
So 250, 115 La 867—Yiolett v 
Fairchild, 6 La Ann. 193 

13. La—In re Red River Line, 40 
So 250, 115 La 867. 

58 C J. p 86 note 71. 

14. U S —Ullery v The Mayflower, 
DC.Pa, 75 F 842. 

58 C.J p 86 note 72. 

15. U S —Hanna Nielsen SS Co v. 
Hammond SS. Co, C.C ACal., 32 F. 
2d 31. 

16. U.S —Hanna Nielsen SS Co. v. 
Hammond SS Co., supra 

17. U.S.—Hanna Nielsen SS Co. v. 
Hammond SS. Co., supra. 

18. U-S—Hanna Nielsen SS. Co. v 
Hammond SS. Co., supra 

19. U.S.—Hanna Nielsen SS. Co. v. 
Hammond SS. Co., supra. 

20. Me—Tyler v. Holmes, 38 Me 
258. 

5$ C.J. p 87 note 81. 
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it, of which he has actual or constructive notice 21 
He is also liable for prior contracts or liabilities 
of the seller, which he has assumed or agreed to 
pay. 22 Where the purchaser assumes the “indebt¬ 
edness” of the ship, this comprises only existing 
claims for which she could be libeled and sold under 
decree in admiralty, 23 and the purchaser’s agreement 
to save the vendor harmless from future claims 
which may arise against the “vessel interests” will 
not include any claim failing to fall within the true 
meaning of such agreement. 24 A purchaser under 
a contract for installment purchase of a ship may 
make alterations after acquiring possession where 
the contract provides that he may make repairs, 
etc, provided he does not injure her, and where 
the alteration does not make the vessel less valua¬ 
ble to the seller and owner. 25 Recovery of down 
payment will generally be allowed the buyer where 
the seller arbitrarily calls off the contemplated sale. 26 

Sale subject to requisition . A term of the con¬ 
tract of sale that the buyer takes the risk of the 
vessel being requisitioned does not imply that the 
vessel is at the time a free ship, and the fact that it 
is requisitioned but has been temporarily released 
does not, in the absence of fraud, give the buyer a 
right of action against the seller for damages for 
breach of contract 27 Where the contract express¬ 
ly states that the title to the vessel sold is subject 
to the general order of requisition by the govern¬ 
ment, the buyer is presumed to know what that 
requisition is, and he cannot avoid liability for 
breach of his contract by claiming that he under- 

21. U.S.—The Dana, D.C.N.Y., 190 F 
650 

58 CJ p 87 note 82 

22. Ala —Birmingham, etc, R , etc, 

Co v. Jackson, 54 So. 512, 170 Ala 
496 

58 C J. p 87 note 83. 

23. Mass.—Fidelity & Deposit Co. of 
Maryland v Crowell & Thurlow, 

189 NE 802, 286 Mass. 124 

Indemnity claim 

Claim of bonding company which 
stipulated to perform final decree to 
secure release of libeled schooner m 
admiralty proceeding for indemnity 
against owners was not indebtedness 
of schooner so as to make corpora¬ 
tion which purchased schooner before 
final decree and which assumed in¬ 
debtedness of schooner liable for in¬ 
demnity claim.—Fidelity & Deposit 
Co of Maryland v, Crowell & Thur¬ 
low, supra 

24. Mass.—Fidelity & Deposit Co of 
Maryland v. Crowell <& Thurlow, 
supra. 

25. U.S.—The Ferax, D.C.Mass, 8 

F.Cas.No.4,737, 1 Sprague 180. 
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stood he would have the vessel for several voyages 
before it was taken under that requisition, where no 
misrepresentations were made by the seller in that 
respect. 28 

Repairs and supplies. Where the sale is an abso¬ 
lute one, the buyer is liable for supplies subse¬ 
quently furnished, even though he has never taken 
possession of the vessel, 29 and although neither the 
master nor the merchant furnishing the supplies 
had any knowledge of the sale, 30 unless it ap¬ 
pears that credit was given to another, 31 or that 
the seller had not divested himself of his right, as 
owner, to the control and possession of the vessel 
and its earnings. 32 Although the title is not actually 
transferred, if the buyer is m possession, under the 
contract, he may be held liable for supplies fur¬ 
nished during his possession, 33 even though he re¬ 
fuses to carry out the contract of sale, 34 but this 
does not apply to a buyer who is in possession mere¬ 
ly under an agreement for sale. 35 The buyer, how¬ 
ever, is not liable for repairs made and supplies 
furnished before the sale, 36 unless he has specially 
agreed to that effect, 37 or unless the vessel was at 
sea at the time of the sale, in which case the buy¬ 
er takes her subject to all encumbrances on her, 38 
and to all lawful contracts made by the master be¬ 
fore notice of the sale. 39 

Liability for price . Where the contract of sale 
is an executed one, with the title retained by the 
seller only to secure advances, the seller’s failure to 
deliver a bill of sale conveying title does not re¬ 
lieve the buyer of his obligation to pay, where the 

30. N.H.—Lord v. Ferguson, 9 NE 
380. 

31. N.Y.—Flanders v. Merntt, 3 
Barb 201 

32. N.Y.—Flanders v. Merritt, supra. 

33. NY.—Macy v. Wheeler, 30 N.Y. 
231, 18 Abb.Pr 73. 

58 C J. p 88 note 99. 

34. U.S.— 1 The Julia Smith, D.C 
Mich, 13 FCas No.7,136, 6 McLean 
484, Newb.Adm 61. 

58 C.J. p 88 note 1. 

35. U S.—The H. C. Grady, D C.Cal., 
87 F. 232. 

58 C.J. p 88 note 3. 

36. N.Y —-Higgins v. Packard, 2 N. 
Y Super. 226 

58 CJ p 88 note 4. 

37. Mass.—Rennell v. Kimball, 5 Al¬ 
len 356. 

38. Mass—Badlam v. Tucker, 1 
Pick. 389, 11 AmD. 202—Portland 
Bank v. Stubbs, 6 Mass. 422, 4 Am. 
D. 151. 

39. Mass—(Portland Bank v. Stubbs, 
supra. 


Meaning of “injure” 

The word “injure,” as used in a 
contract for the sale of a certain 
ship, to be paid for by installments, 
by which, after the first payment, the 
purchaser should take possession of 
the ship, with liberty to make such 
repairs as he might wish, to load 
the ship, or to secure passengers for 
her, provided nothing was done to 
injure the vessel, means something 
which makes the vessel less valuable 
to the owners, and does not prevent 
him making an alteration therein 
which does not produce such an ef¬ 
fect.—The Ferax, supra. 

26. La—Martin v. Terrebonne, App., 
43 So 2d 925. 

27. NY.—Muskegon SS Corp. v. 

Fisk, 193 NYS. 463, 200 App.Div 
621. 

58 C J. p 87 notes 90, 91. 

28. N.Y —Muskegon SS. Corp. v. 
Fisk, supra. 

29. NBL—Lord v. Ferguson, 9 N.H. 
380. 

N Y.—Flanders v. Merritt, 3 Barb. 
201 . 
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legal title is not conveyed because the buyer does 
not comply with the conditions entitling him to a 
conveyance. 40 Where the vessel is sold, under a 
construction contract, the buyer, by accepting the 
vessel and retaining possession, becomes liable for 
the contract price, 41 notwithstanding the builders 
have failed to comply with the contract of sale, 42 
although, in such event, he may be entitled to dam¬ 
ages for their breach. 43 Where, after the making 
of the contract of sale, the parties agree to an al¬ 
lowance or deduction of the contract price of a 
certain sum to cover all deficiencies or repairs of 
equipment, the buyer is not entitled to a further 
deduction to cover expenses incurred by reason of 
a deficiency of equipment caused by ordinary wear 
and tear. 44 

An option to purchase conveys no title to the 
optionee. 45 

Purchase through attorney in fact. Where the 
purchaser of a vessel executes a power of attorney 
reciting that an attorney in fact is given authority 
to represent him and to sign all documents neces¬ 
sary in connection with the transfer of title, such 
document is sufficient to clothe the attorney with 
power to execute an agreement of sale, 46 and to 
authorize the attorney to extend the seller’s policy 
of insurance to protect the purchaser pending trans¬ 
fer of title 47 and to bind the purchaser to pay for 
supplies aboard the ship, 48 and, even if the agree¬ 
ment of the attorney to pay for the cost of mov¬ 
ing the vessel is unauthorized, it may be ratified 
by the purchaser’s making a payment on account. 49 
A purchaser’s direction to his attorney in fact to 
turn over the papers relating to the purchase of a 
ship to her captain constitutes a ratification of the 
attorney’s acts m connection with the purchase of 


the vessel. 50 

Purchaser attempting to repudiate rescission of 
contract . Where a seller has rescinded the con¬ 
tract for the purchaser’s default, the latter or his 
representatives having received the benefits of re¬ 
scission may not thereafter repudiate the rescission 
or reaffirm the contract after being sued for dam¬ 
ages based on rescission. 51 

(2) Buyer from Part Owner 

A buyer from a part owner may become vested with 
the latter’s entire interest, but can take no more than 
the seller’s share m the ship and her earnings. 

A buyer from a part owner may become vested 
with his entire right and title, 52 but he takes only 
the interest or share which the seller has in the 
vessel or its earnings. 53 It has been held that a 
sale of an undivided interest m a vessel does not 
put the buyer m the seller’s position as partner in 
the operation of the vessel. 54 A buyer is not liable 
for the purchase price of such interest where, be¬ 
fore the sale is consummated, the vessel is lost; 55 
nor, in the absence of special agreement, is he liable 
for expenditures, expenses, or liabilities incurred 
before that time. 56 

(3) Bona fide purchaser 

The rights of buyers of vessels as bona fide pur¬ 
chasers are determined by the general rules. 

The usual rules as to bona fide purchasers, as 
discussed in Sales §§ 288-300, apply m determining 
whether a purchaser of a vessel is a bona fide 
purchaser, and his rights and title 57 It has been 
held that a purchaser from the owner of record 
is entitled to protection as a bona fide purchaser as 
against a prior unrecorded sale, 58 unless it appears 
that the sale to such purchaser is colorable and with- 


40. U.S —V lrgima Shipbuilding 

Corp v U. S, CCA.Va., 22 F 2d 
38, certiorari denied 48 S.Ct. 305, 
276 US 625, 72 L Ed 738. 

41. N.Y —Mississippi Shipbuilding 

Corp v. Lever Bros >Co, 142 N.E 
332, 237 NY. 1, reargument denied 
143 NE 744, 237 N.Y 565 

42. NY —Mississippi Shipbuilding 

Corp. v. Lever Bros Co, supra 

43. NY —Mississippi Shipbuilding 

Corp v. Lever Bros. Co., supra 

44* Pel—Cromwell v. Granfield, 76 
A. 60-2, 23 Del. 333. 

45. Cal.—The Astonan, 2 F.2d 1004, 
116 Cal.App. 563. 

46. U S —Munson Line v. Vervliet, 
D.CN.Y., 39 F.Supp 945. 

47. XT S.—Munson Line v. Vervliet, 
supra. 


48. IT S —Munson Line v. Vervliet, 
supra 

49. U.S—Munson Line v. Vervliet, 
supra. 

50. U S —Munson Line v Vervliet, 
supra 

51. Mo—Carden v. Thompson, 62 S. 
W 2d 882, 333 Mo 218. 

52. U S.—Bradshaw v The Sylph, D. 
CN Y, 3 FCasNo 1,791 

58 C J p 88 note 14 

53. NY—Williams v. Lawrence, 47 
N.Y. 462 

58 C J. p 88 note 15. 

54. N.Y.—Hudson Nav. Co. v. Mur¬ 
ray, 167 NYS. 524, 180 App Div. 
271 

58 C.J. p 88 note 16. 

55. U.S.—El Cambio Gold Mm. Co 
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v. Cucharas Min Co., Cal., 172 F. 
366, 97 CCA 64. 

58 C J p 88 note 17. 

56. Mass —Rennell v. Kimball, 5 
Allen 356. 

58 C.J. p 88 note 18. 

57. US—The Nancy Dell, DC Ill, 
14 F. 744. 

58 C J p 89 note 21. 

Payment after notice 

Where buyer of one-half interest 
m vessel paid no part of considera¬ 
tion until after he was served with 
notice of libel because of wrongful 
conversion of half interest in vessel, 
buyer paid consideration at his peril, 
and was not a bona fide purchaser — 
The J. Oswald Boyd, D.C.Mich, 53 
FSupp. 103. 

58. U S —The Superior, D C Cal., 23 
F.Cas No.13,626, 5 Sawy. 83. 
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out consideration 69 An authorized hut long con¬ 
tinued possession does not estop the owner of a 
vessel from claiming title against a bona fide pur¬ 
chaser under an unauthorized sale. 60 

(4) Buyer’s Remedies 

The buyer of a vessel may in a proper case main¬ 
tain an action against the seller for damages arising 
from the latter's breach of the contract to sell or for 
recovery of the purchase price paid. 

A buyer of a vessel, or of an interest therein, 
may maintain an action for damages against the 
seller for breach of the contract to sell or of sale, 61 
which damages may be recovered either m a sepa¬ 
rate action, 62 or by way of counterclaim m an action 
for the purchase price, 63 provided the buyer has 
given notice of his claim within a reasonable time, 
as required by statute. 64 For example, the pur¬ 
chaser of a vessel may be entitled to recover dam¬ 
ages for loss resulting from her faulty construc¬ 
tion by the seller, 66 the items recoverable depend¬ 
ing on the facts involved as considered in the light 
of the usual rules governing an award of damages. 66 

Recovery of purchase price paid . The buyer may 
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maintain an action to recover an overpayment in¬ 
duced by the seller’s fraud, 67 and he may also 
maintain an action to recover purchase money 
which he has already paid, and which is wrong¬ 
fully retained by the seller after a breach by him 
of the contract of sale, 68 for example, after the sell¬ 
er has rescinded and abandoned the contract, 69 or 
where the buyer has rescinded the contract because 
of the seller’s fraud or misrepresentation, 70 or 
where, as provided m the contract, consummation 
thereof is prevented by causes beyond the con¬ 
trol of the parties, 71 or where the buyer rejects the 
vessel because of its not complying with the speci¬ 
fications of the contract, 72 provided he has notified 
the seller within a reasonable time. 73 Where, how¬ 
ever, the seller has resold the vessel and is, there¬ 
fore, unable to deliver it to the buyer, creating a 
failure of consideration, it is unnecessary for the 
buyer, as a prerequisite to suing to recover pur¬ 
chase money which has been paid, to make a for¬ 
mal rescission on his part, 74 or to make a demand 
for performance. 75 

Actions. In suits by the buyer of a ship the 
usual rules govern in respect of pleading, 76 evi- 


59. U.S.—The Superior, supra. 

60. U S.—!Diebolt v. The Chester 
Hair, DCNY., 4 F. 571. 

58 C J p 89 note 26. 

61. TJ S.—Jackson v 36 Blocks of 
Marble, etc., CCAN.Y., 266 F. 58. 

58 C J. p 89 note 29. 

62. N Y —Mississippi Shipbuilding 
Corp. v Lever Bros Co, 142 N.E. 
332, 237 NY. 1. 

63. N.Y.—Mississippi Shipbuilding 
Corp v Lever Bros. Co, supra. 

64. N.Y —Mississippi Shipbuilding 
Corp. v Lever Bros Co., supra. 

58 CJ p 89 note 32 
Sufficiency of notice 

Telegram, m answer to request for 
balance due and letter after fishing 
season closed, was sufficient notice 
within reasonable time of defective 
construction of fishing boat.—Suryan 
v. Lake Washington Shipyards, 300 
P. 941, 163 Wash. 164 

65. Wash —Suryan v Lake Wash¬ 
ington Shipyards, 300 "p. 941, 163 
Wash 164 

General damages 

Where fishing boat was defective 
because built of green lumber and 
because of uncaulked seams, buyer 
was entitled to general damages.— 
Suryan v Lake Washington Ship¬ 
yards, supra. 

66- Wash.—"Suryan v. Lake Wash¬ 
ington Shipyards, supra, 
jettisoned cargo 

Buyer of defectively constructed 
fishing boat could recover loss on 


fish which buyer was compelled to 
throw overboard when boat swamped 
—Suryan v. Lake Washington Ship¬ 
yards, supra. 

Xiost profits 

(1) Buyer suing for breach of im¬ 
plied warranty could recover for loss 
of profits during time fishing boat 
was laid up for necessary repairs. 
—Suryan v. Lake Washington Ship¬ 
yards, supra. 

(2) Seller which merely agreed to 
obtain as much work for tug as pos¬ 
sible was not liable for prospective 
profits lost by shipper's forwarding 
oil by rail —Olsen v. Marine Transit 
Corporation, 257 N.Y-S 794, 235 App. 
Div 535. 

Salvage paid 

Buyer of defective fishing boat 
could recover amount paid to salvors 
for rescuing fishing seine thrown 
overboard when boat swamped — 
Suryan v. Lake Washington Ship¬ 
yards, 300 F. 941, 163 Wash. 164. 

67. D.C—Furness v. Sutherland, 26 
F 2d 1004, 58 App D C. 226, certio¬ 
rari denied 49 S.Ct 24, 278 U.S. 622, 
73 L Ed 543. 

58 C.J. p 89 note 37. 

68. Cal —Anderson v. Van Camp Sea 
Food Co, 277 P 1099, 98 Cal App, 
787. 

N Y —American Union Line v Orien¬ 
tal Nav. Corp , 192 N.Y.S. 154, 199 
App Div. 513. 

69. Cal.—Anderson v. Van Camp Sea 
Food Co., 277 P. 1099, 98 CaLApp. 
787. 


70. N.Y—American Union Lino v. 
Oriental Nav Corp., 146 NE. 338, 
239 NY. 207. 

Necessity of rescission 

Buyer of motorboat, speed of which 
was falsely represented by seller's 
agent, cannot reject it and recover 
price without rescinding contract, 
even if such representations were 
authorized by seller and constituted 
warranty.—Harriss v. Tams, Lemome 
& Crane, 179 NE 476, 258 NY. 229. 

71. N Y —American Union Line v. 
Oriental Nav Corp, 146 NE. 338, 
239 N.Y. 207 

58 C J p 90 note 41. 

72. Wzs—Buck v Racme Boat Co., 
192 NW 998, 180 Wis 245. 

73. Wis —Buck v. Racine Boat Co , 
supra. 

58 CJ p 90 note 43. 

74. Cal —Anderson v Van Camp Sea 
Food Co, 277 P. 1099, 98 Cal.App. 
787. 

75. Cal —Anderson v. Van Camp Sea 
Food Co, supra- 

76. Ill.—Regnery v. Chns-Craft 
Boat Sales, 27 N.E 2d 562, 305 I1L 
App. 624. 

Ky—Porter's Admr. v. Castleman, 8 
KyOp. 19. 

58 C J. p 89 note 40 [a]. 

Complaint held sufficient 
Ill —Regnery v. Chns-Craft Boat 
Sales, 27 N E 2d 562, 305 Ill App. 
624. 

Complaint held insufficient 
| N.Y.—American Union Line v. Orien- 
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§§ 23-24 

dence, 77 and trial 78 

§ 24, Mortgages and Hypothecations 

a. In general 

b. Requisites and validity in general 

c. Delivery or possession 

d. Construction and operation 

e. Priorities 

f. Rights and liabilities of mortgagee and 

mortgagor 

a. In General 

In the absence of a statute providing otherwise, a 
mortgage on a ship is regarded as a mere common-law 
Hen similar to other mortgages on chattels and without 
maritime incidents. The federal Ship Mortgage Act is 
designed to improve the investment status of ship's mort¬ 
gages, and should be liberally construed in the light of 
its purpose. 

A mortgage of a vessel is regarded as a chat¬ 
tel mortgage, 79 and generally has no maritime inci¬ 
dents, 80 and none of the characteristics of a mari¬ 
time contract or loan, 81 and, therefore, except in 
jurisdictions m which a chattel mortgage passes 
the legal title, as discussed in Chattel Mortgages § 
1, it has the status only of a common-law lien, 82 
and, as discussed in Maritime Liens § 5, does not 
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constitute a maritime lien, except where it is made 
so by statute. 

Hypothecation , when applied to maritime trans¬ 
actions, is about the same as bottomry or responden¬ 
tia, 83 although it is usually predicated of a loan 
by the master on the vessel, freight, or cargo, m 
order to raise money for the necessities of the voy¬ 
age 84 In a more general sense it is a pledge to 
secure a debt or engagement without a delivery or 
possession 85 Such hypothecations had their origin 
m the necessities of commerce, 86 are of a high and 
privileged character, and are held in great sancti¬ 
ty by maritime courts. 87 

Port of documentation within the federal Ship 
Mortgage Act is the port at which a vessel is docu¬ 
mented, that is, registered or enrolled or licensed 
under the laws of the United States, whether per¬ 
manently or temporarily. 88 

Character of particular transaction . The question 
whether a particular transaction, although in the 
form of a sale of a vessel, constitutes a mortgage 
thereof is one of the intention of the parties as 
shown by the facts and circumstances of the trans¬ 
action, 89 which intention may be established by any 
form of proof. 90 Except where the rights of inno¬ 
cent third persons would be prejudiced thereby, 91 
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tal Nav. Corp, 146 NE. 338, 239 
N.T 207 

77. U.S—Fischbach v. Thornley, D. 

C Conn, 52 F.Supp. 964. 

Cal—A. Paladin!, Inc, v. Durchman, 
13 P2d 731, 216 Cal. 212—Good¬ 
man v Mortlmft Finance Corp., 
85 P 2d 941, 30 Cal.App 2d 73 
Wash.—Suryan v Lake Washington 
Shipyards, 300 P. 941, 163 Wash 
164. 

58 C J p 89 note 38 [a]. 

Evidence held sufficient 
U.S —The Libbie Purdy, D.C-Mass, 
32 F.Supp 67. 

Ala—General Const Co. v Tennes¬ 
see Val. Sand & Gravel Co, 169 So 
319, 232 Ala 623 

NH—Sandford v Nickerson, 13 A. 

2d 723, 91 NH 71 
Evidence held insufficient 
Miss—Skrmetta v. Clark, 177 So 11, 
180 Miss 21 

N.T.—Olsen v. Marine Transit Cor¬ 
poration, 257 N.T S. 794, 235 App 
Div. 535 

78. Miss.—Skrmetta v. Clark, 177 
So. 11, 180 Miss. 21. 

58 C J. p 90 note 41 [b]. 

Questions for court or jury 
Ordinarily, reasonableness of mo¬ 
tor vessel purchaser’s use of vessel 
in submitting it for acceptance by 
Coast Guard, as contemplated by sale 
contract, and time taken by him in 
seeking entrance of himself and ves- - 


sel into Coast Guard service and re¬ 
turning vessel to seller after rejec¬ 
tion for such service, are fact ques¬ 
tions for jury; but, where there is no 
evidence on which jury could prop¬ 
erly And that purchaser acted within 
reasonable time, court must decide 
question as matter of law —Fisch- 
bach v. Thornley, D.C Conn, 52 F 
Supp. 964. 

79. U.S—Gilchnst Transp. Co. v 
Phemx Ins Co, Ohio, 170 F. 279, 
95 CCA. 475. 

80. U S.—The Ocean View, D C Md , 
21 F.2d 875. 

81. U.S—Bogart v. The John Jay, 
NT., 17 How. 399, 15 LEd. 95. 

58 C J. p 91 note 65 

82. U S.—The Ocean View, D.C.Md., 
21 F.2d 875. 

Mere security for debt 

Mortgage on ship was mere lien to 
secure debt evidenced by note.—Pau- 
sina v. Vodopija, 134 So. 107, 172 La 
325 

Provision not effecting ownership 

A provision in nonmantime chattel 
mortgage on barge, that mortgagor 
“will not use, or lease, or charter or 
allow any one else to use” the barge 
except with mortgagee’s written con¬ 
sent, was at most a personal cove¬ 
nant between mortgagor and mort¬ 
gagee, giving mortgagee right of 
action for breach thereof, and did not 
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operate to convert the mortgage lien 
into ownership—Jones v. Horton & 
Horton, CCA.Tex., 100 F.2d 345 
83- U S —Portland Flouring Mills 
Co v. Portland, etc, SS. Co, I>C. 
Or, 145 F. 687. 

58 C.J p 91 note 71. 

Bottomry and respondentia see Infra 
§§ 88-100 

84. U.S—Portland Flouring Mills 
Co v. Portland, etc, SS Co, supra 

NY—White v Cole, 24 Wend 116, 
reversed on other grounds 26 Wend. 
511. 

85. U S —Portland Flouring Mills 
■Co. v. Portland, etc., SS. Co, I>.C. 
Or, 145 F. 687. 

58 CJ p 91 note 73 

86. U S.—Burke v The M P. Rich, 

C. C Mass , 4 F Cas.No.2,161. 

87. U S.—Burke v. The M. P. Rich, 
supra 

88. U S.—In re The Lincoln Land, 

D. C Mass., 295 F. 358. 

89. U.S.—Davidson v. Baldwin, 
Mich., 79 F. 95, 24 C.C.A. 453. 

58 C.J. p 91 note 77. 

90. N.T—Birkbeck v. Tucker, 2 N. 
T.Super. 139. 

91. U S —Morgan's Assignees v. 
Shinn, DC., 15 Wall. 105, 21 L.Ed 
87. 

58 C.J. P 91 note 80. 
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a bill of sale of a vessel, although absolute in its 
terms, may be shown by parol evidence to be in¬ 
tended only as a mortgage, 92 as for the purpose 
of negativing any authority to procure supplies or 
repairs on the credit of its holder. 93 Positive evi¬ 
dence that the bill of sale was taken merely as se¬ 
curity is not overcome by the fact that the bill has 
been recorded, 94 that the vessel was enrolled in 
the name of the transferee, 95 that he ratified the 
act of a coowner in taking out a policy of insur¬ 
ance in his own name for the benefit of all con¬ 
cerned, 96 or that no note or bond was taken by 
him. 97 

What law governs . Except to the extent that the 
mortgage of a vessel is regulated by federal statute, 
the validity and construction of such a mortgage are 
determined by the law of the state where it was 
made, 98 and it is competent for the state courts to 
decide what were the laws and usages of commerce 
which would justify the execution of such a mort¬ 
gage. 99 The matter of such mortgages, however, 
particularly as to their recordation, as discussed 
infra § 25, has been regulated by acts of congress, 
and, to the extent that such acts have established 
regulations different from those recognized by the 
state courts, the rules of the state courts are super¬ 
seded, 1 and a mortgage of a vessel according to 
such statute is good, although not according to state 
law. 2 
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Federal Ship Mortgage Act . The federal Ship 
Mortgage Act, 46 U.S.C.A. §§ 911-1014, which has 
been held valid, 3 has been said to make a profound 
change in the maritime law. 4 The purpose of the 
act is to benefit the merchant marine by encouraging 
investment of mortgage capital in ships through the 
device of according a generally preferred claim 
status to mortgages on ships 5 In other words, the 
object of the act was to enable the owners of vessels 
to use the vast capital invested in them with at 
least a part of the facility enjoyed by investors in 
structures on land, 6 and to that end the statute is 
remedial and should be liberally construed, 7 m the 
light of its purpose, 8 although all of its provisions 
as to registry and indorsement on the ship’s papers 
should be complied with, 9 and the act should be 
strictly construed with respect to the protection of 
creditors and lienholders from fraud and the like. 19 
A provision of such act to the effect that a vessel 
lawfully documented shall be held to continue to be 
so documented until its documents are surrendered 
with the approval of the shipping board applies only 
to a vessel which, when conveyed, is subject to a 
valid preferred mortgage and for the purposes of 
such mortgage 11 The act applies to mortgages 
on ships of United States registry irrespective of 
the maritime or nonmaritime purpose to which the 
funds raised by the mortgage are devoted. 12 A 
vessel of the United States licensed at a port within 


92. Mass—Blanchard v. Fearing 1 , 4 
Allen 118 

58 C J. p 91 note 81. 

93. Mass—Howard v. Odell, 1 Allen 
85 

68 C.J. p 92 note 82. 

94. U S —Morgan’s Assignees v 

Shinn, D.C., 15 Wall 105, 21 L.Ed 


87. 


95. U S —Morgan’s 
Shinn, supra. 

Assignees v. 

96. U S —Morgan’s 
Shinn, supra. 

Assignees v. 

97. U.S —Morgan’s 
Shinn, supra. 

Assignees v. 

98. N.Y.—Wattson v. Campbell, 38 
N.Y. 153, 6 TranscrA. 340. 

58 C.J. p 92 note 89. 

99. Miss —Shaw v. 
Miss 296 

McCandless, 36 


1. U.S —Aldrich v. ^Btna Ins. Co, N. 
T, 8 Wall. 491, 19 LEd. 473. 

58 C J. p 92 note 92. 

2. Miss—Shaw v. McCandless, 36 
Miss. 296. 

58 C.J. p 92 note 93. 

3. US —Detroit Trust Co. v. Bar¬ 
ium S. 6. Co., D CiN.T., 56 F.2d 455 

4. U.S.—The R. Lenahan, D.C.Pa. # 10 

F.SUpp. 497. 


5. U.S.—The Thomas Barium, NY, 
55 S.Ct. 31, 293 U.S 21, 79 L.Ed 
176—The R Lenahan, DC Pa., 10 
FSupp 497. 

La —Brock v. Angeron, App , 16 So 
2d 93. 

Preferred status of mortgage under 
act see infra subdivision e of this 
section. 

Attraction of capital 

(1) The mam purpose of the Ship 
Mortgage Act as a whole is to at¬ 
tract capital to domestic shipping by 
affording better mortgage security.— 
The Emma Giles, DC.Md., 15 FSupp 
502. 

(2) The Ship Mortgage Act was 
designed to make ships’ mortgages 
desirable investments, and purpose of 
act was to make such mortgages as 
available for investment as other se¬ 
curities with which the public is ac¬ 
customed to deal, and to render that 
class of securities attractive which 
had been unmarketable before.—The 
Favorite, CCAN.T., 120 F.2d 899. 

Promoting public confidence 

Object of congress in enacting Ship 
Mortgage Act was to encourage in¬ 
vestment of capital in American 
shipping, to improve security of in¬ 
vestments by way of mortgage on 
vessels, and to promote public con- 
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fldence in such investments.—Collier 
Advertising Service v. Hudson River 
Day Line, D.CNY., 14 FSupp. 335. 

6. U.S—The Owego, D C.La., 292 F. 
403. 

7. U S —The Nan B, DC Alaska, 78 
FSupp. 748—The Owego, D C.La., 
292 F. 403. 

8. US —The Emma Giles, DC.Md., 
15 FSupp. 502 

2. US.—The Owego, D.CLa., 292 F. 
403. 

10. U S —The Nan B, D C Alaska, 78 
F.Supp. 748 

Requiring bond In creditor’s suit 
Order denying application of trus¬ 
tee under admiralty mortgage to re¬ 
quire petitioning creditor m credi¬ 
tor’s suit to give bond was held not 
abuse of discretion, where court had 
operated mortgagor corporation’s 
boats for year through receivers.— 
First Union Trust & Savings Bank v. 
Consumers' Co., C.CA.I11., 63 F.2d 
273, reversed as moot 54 S.Ct. 61, 290 
U.S. 585, 78 L.Ed. 517. 

11. U S —The Lincoln Land, D.C. 
Mass., 295 F. S58. 

12. U.S.—The Thomas Barium, NT, 
55 S.Ct. 31, 293 US. 21, 79 LEd 
176—The John J Barium, N.Y, 55 
SCt. 31, 293 U.S. 21, 79 LEd. 176. 



SHIPPING 


80 C. J. S, 


§ 24 


the United States is a proper subject of mortgage 
under the act. 13 Where there are several vessels 
and properties covered by a mortgage issued under 
the act, the mortgage constitutes a lien for its full 
amount on each piece of property 14 
Forfeiture of the ship pursuant to the provisions 
of a state statute destroys an ordinary mortgage not 
shown to he preferred. 15 

b. Requisites and Validity in General 

It is ordinarily essential to the validity of a mortgage 
on a ship that her mortgagor have some title or interest 
In the ship at the time of execution of the mortgage; 
a mortgage executed under the federal Ship Mortgage 
Act should comply with the requirements of the act. 

In accordance with general rules discussed in 
Chattel Mortgages §§ 23-27, it is ordinarily essential 
to the validity of a mortgage on a ship that the 
mortgagor have some title or interest in the ves¬ 
sel at the time of its execution, 16 and, in the absence 
of statute, a mortgage covering all vessels then 
owned by the mortgagor and all he should afterward 
acquire is invalid as to after-acquired vessels as 
against intervening equities of third persons. 17 The 
failure of an instrument to comply with the legal 


requirements for execution of a chattel mortgage 
has been held immaterial as between the parties 
thereto, 18 and a misdescription of the vessel is im¬ 
material if her identity is clear and a purchaser of 
the ship is not misled 19 

Under the federal Ship Mortgage Act, 46 U.S. 
C.A. §§ 911-1014, a mortgage, executed thereafter, 
in the form of a preferred mortgage, is valid as 
such, 20 provided there is due compliance with all 
the statutory requirements 21 Such a mortgage is 
valid as a mortgage as soon as it is executed and 
recorded, although it is not immediately indorsed 
on the ship’s papers as required by the statute, 22 
but its priority over liens which attach m the mean¬ 
time may be affected thereby, as discussed infra 
subdivision e of this section. Irregularity in re- 
pect of the enrollment of a ship will not invalidate 
a mortgage on the vessel 23 Where a mortgage on 
a ship covers property other than a vessel, the stat¬ 
ute mandatorily requires that the mortgage provide 
for the separate discharge of such property by pay¬ 
ment of a specified portion of the mortgage indebt¬ 
edness. 24 Where the mortgage covers more than 
one vessel, it is not required that the mortgage 


13 . La—Brock v. Angeron, App., 16 
So 2d 93. 

14 . U S.—Collier Advertising Serv¬ 
ice v. Hudson River Day Line, D.C. 
N'T, 14 FSupp 335. 

15 . U S —Bard v The Silver Wave, 
D C.Md , 98 FSupp 271 

16 . Ga—Bertha Mineral Co v. Buie, 
109 SE 539, 27 Ga App 660. 

58 C.J. p 93 note 15 

17 . 'U S.—Berwind-White Coal Min 
Co. v Metropolitan SS Co , C C.Me., 
166 F. 782, affirmed American 
Trust Co. v W. & A Fletcher Co., 
173 F. 471, 97 C.C A 477, certiorari 
denied 30 S Ct. 400, 215 US 600, 54 
LEd 343. 

18. Cal.—A. Paladim, Inc, v. Durch- 
man, 13 P 2d 731, 216 Cal 212. 

19. Ill.—Mattingly v. Darwin, 23 Ill 
618. 

58 CJ. P 92 note 3 [a]. 

20 . U S —The American Star, C.C A 
1ST J., 11 F 2d 479. 

21. U S —Morse Dry Dock, etc, Co 
v. The Northern iStar, NY, 46 S. 
Ct 589, 271 US 552, 70 LEd 1082 
—The Enos, D C.Wash, 24 F.Supp. 
387. 

Citizenship 

Proof that mortgage trustee was 
'New Tork corporation, that its presi¬ 
dent and all directors were United 
States citizens and that ninety-six 
per cent of shares of its stock was 
held by persons with addresses with¬ 
in United States, established that 
mortgagee was citizen of United 
States within requirements of Ship 


Mortgage Act—Collier Advertising 
Service v. Hudson River Day Line, D 
CN Y, 14 FSupp 335. 

Effect as to strangers 

Mortgages against vessel were not 
good as against strangers where stat¬ 
utory provisions were not complied 
with —The Diane, D.C Fla, 45 F. 

Supp 510. 

22. U S —Morse Dry Dock, etc., Co 
v. The Northern Star, NY., 46 S Ct 
589, 271 U.S 552, 70 LEd 1082— 
The Henry W. Breyer, DC.Md, 17 
F.2d 423. 

23 . U S —Collier Advertising Serv¬ 
ice v. Hudson River Day Line, D. 
CNY., 14 FSupp. 335. 

As to oath 

Irregularity in enrollment of ves¬ 
sels belonging to corporation, m that 
ownership oath was made by vice 
president and was without specific 
written authority attested by corpo¬ 
rate seal as required by statute, was 
not such as to invalidate ship mort¬ 
gage—Collier Advertising Service v. 
Hudson River Day Line, supra. 
Enrollment in corporate name 

Fact that vessels belonging to cor¬ 
poration were enrolled in corporate 
name did not invalidate ship mort¬ 
gage, as statute providing that en¬ 
rollments and licenses for vessels 
owned by any incorporated company 
may be issued m name of president 
or secretary of company was permis¬ 
sive only.—Collier Advertising Serv¬ 
ice v. Hudson River Day Line, supra 

24 . US —The Emma Giles, DC.Md , 
15 FSupp. 502. 
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Compliance not shown 

Statute requiring mortgage cover¬ 
ing vessel and other property to pro¬ 
vide for separate discharge of such 
property by payment of specified 
“portion” of mortgage debt contem¬ 
plated certain proportion of debt as it 
exists at particular time; and mort¬ 
gage deed of trust securing bond is¬ 
sue amounting to one hundred seven¬ 
ty-five thousand dollars and covering 
three vessels, together with urban 
and rural lands, and conditionally au¬ 
thorizing release of vessels on paying 
seventy-five thousand dollars for one 
and ten thousand dollars for each of 
other two vessels and on paying one 
hundred thousand dollars for urban 
lands and thirty-five thousand dol¬ 
lars for rural lands, did not comply 
with statute requiring provision for 
separate discharge of nonmaritime 
property by payment of specified por¬ 
tion of mortgage debt, especially 
where debt had been reduced to nine¬ 
ty thousand dollars.—The Efcima 
Giles, supra. 

Protection of third persons 

Statute requiring mortgage cover¬ 
ing vessel and other property to pro¬ 
vide for separate discharge of such 
property by payment of specified por¬ 
tion of mortgage debt was intended 
to insure validity of statutory exten¬ 
sion of admiralty jurisdiction, and to 
protect third persons, such as pro¬ 
spective lienors.—The Emma Giles, 
supra. 

Mortgage held not to include other 
property 

Mortgages on vessels and all 
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provide for the separate discharge of each vessel 
by payment of a portion of the mortgage indebted¬ 
ness, but, if the mortgage does so provide, the 
amount of the portion to be paid must be indorsed 
on the documents of the vessel. 25 The provision of 
the statute requiring the indorsement on the ship's 
documents of provisions of the mortgage relating to 
other property included therein is directory, and the 
failure to make such indorsement as to other prop¬ 
erty pledged for the mortgage debt does not render 
the mortgage void. 26 A ship mortgage is valid, 
although it is executed pursuant to a prior bill of 
sale providing for a standard form of mortgage, 
given before the enactment of the statute; 27 and 
the agreement m the bill of sale to give a mortgage 
is not sufficient to constitute an existing equitable 
mortgage so as to render the statute inapplicable, 
within the provision that it is not applicable to any 
existing mortgage. 28 

Statutes providing that on the sale or transfer of 
a vessel an instrument in the nature of a bill of 
sale shall recite at length the certificate of registry 
have been held inapplicable to a mortgage of a 
ship. 29 It has, however, been held essential to the 
validity of a mortgage executed by the purchaser of 
a ship that his bill of sale be recorded in the office 
of the collector of customs. 30 

Reregistry . Under an act of congress that, when 
a registered vessel is sold she shall be registered 
anew, and that no mortgage shall be valid against 
third persons without actual notice, unless recorded 
in the office of the collector where such vessel is 
registered, a mortgage given by a buyer without 
reregistering the vessel is invalid as against an at¬ 
taching creditor. 31 Any defect in the documenta¬ 
tion of a ship existing prior to its sale does not af¬ 


fect a preferred ship mortgage where before sale 
the ship was not covered by the mortgage and on 
transfer to the purchaser and mortgagor the ship 
was registered anew. 32 

c. Delivery or Possession 

Unless required by statute, immediate delivery of the 
vessel to the mortgagee, or a change of possession, Is 
not essential to the validity of a mortgage thereon. 

Unless required by statute, 33 a mortgage of a 
vessel, although unaccompanied by an immediate 
delivery and not followed by an actual change of 
possession, is not void if it is made to appear on the 
part of the mortgagee that the mortgage was made 
m good faith and without*any intent to defraud pur¬ 
chasers or creditors. 34 The want of change of pos¬ 
session subjects the instrument prima facie to an 
imputation of fraud, which may be rebutted by 
proof of good faith 35 If the vessel is at sea or 
ready to go to sea, a mortgage thereof will be good 
as against creditors or assignees in bankruptcy, if 
the muniments of title are transferred, 36 and posses¬ 
sion of the vessel is taken by the mortgage as soon 
as possible 37 A failure to change possession will 
not affect the mortgage where there is a sufficient 
reason for such failure, 38 as where an undivided 
share m a vessel is mortgaged, 39 or where by agree¬ 
ment in the mortgage an immediate voyage by her 
is contemplated to be made by the owner. 40 

Vessel in process of construction. Where a ship¬ 
builder, before he commences building the vessel, 
enters into a contract by which he hypothecates the 
vessel to be built for advances, it is a valid mort¬ 
gage or hypothecation of the builder's interest, 41 
and gives a lien which attaches as the vessel comes 
into existence. 42 Such a mortgage or hypotheca- 


freight earnings were held not to in¬ 
clude “property' other than a vessel” 
within Ship Mortgage Act providing 
that mortgage including “property 
other than a vessel” shall not he pre¬ 
ferred mortgage unless separate dis¬ 
charge for such property is provided 
for, since earned freight is part of 
vessel, and there was no proof that 
freights had been applied to mort¬ 
gages or released to mortgagor—The 
R Lenahan, DC Pa, 10 F Supp 497 
Discharge payment should he a 
fixed proportion of the debt as it ex¬ 
ists at any time rather than a fixed 
sum of money, and the release clause 
of the mortgage should be drawn 
accordingly—The Emma Giles, D.C. 
Md, 15 F.Supp. 502. 

25. U.S.—The Emma Giles, supra. 

26. U.S.—The Nanking, D C Cal., 252 
F. 642. 


27. U S —The American Star, CCA. 
NJ, 11 F 2d 479 

28. U S —The American Star, supra 

29. U S —Collier Advertising Serv¬ 
ice v Hudson River Day Line, D.C. 
NT, 14 F Supp. 335—The Fort 
Orange, DC.NT, 5 F Supp 833. 

30. Wash—Whiting v. Rubinstein, 
116 P 2d 305, 10 Wash 2d 5. 

31. U-S.—The Susana, C.C.A.Va, 2 
F 2d 410 

32. U S —The Fort Orange, D C N 
T, 5 F Supp. 833. 

33. NT—Keller v. Paine, 13 NE. 
635, 107 NT. 83 

58 C.J. p 93 note 21. 

34. U S.—D’Wolf v, Harris, CC. 
Mass, 8 F.Cas No 4,221, 4 Mason 
515 

58 CJ. P 93 note 22. 
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35. NT—Cole v White, 26 Wend 
511 

58 C J p 93 note 23 

36. Mass —Badlam v Tucker, 1 
Pick 389, 11 AmD 202 

Pa—Morgan v. Biddle, 1 Teates 3. 

37. Pa—Morgan v. Biddle, supra. 

58 C J p 93 note 25. 

38. U.S—Leland v. The Medora, C. 

CMass, 15 FCas.No 8,237, 2 

Woodb. & M 92. 

39. US—Wmsor v. McLellan, C.C. 
Mass, 30 FCas.No 17,887, 2 Story 
492 

40. U S —Leland v The Medora, C.C. 

Mass, 15 F.Cas.No.8,237, 2 

Woodb & M 92. 

41. U.S —Hull of A New Ship, D C. 
Me., 12 FCas.No 6,859, 2 Ware 203. 

58 CJ P 93 note 30. 

42. TJ.S.—Hull of A New Ship, su¬ 
pra. 
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tion, without actual possession or delivery, is not 
available against a subsequent bona fide purchaser 43 
or an attaching creditor. 44 

d. Construction and Operation 

The rules governing construction of chattel mort¬ 
gages ordinarily control in respect of a mortgage of a 
vessel. 

The rules governing construction of chattel mort¬ 
gages, as discussed in Chattel Mortgages §§ 104- 
129, ordinarily control m respect of the construc¬ 
tion and operation of a mortgage of a vessel, 45 as 
with respect to the property covered by the terms 
of the mortgage. 46 

e. Priorities 

In the absence of statutory provision according it a 
preferred status, a mortgage on a ship is postponed to 
maritime liens but comes ahead of the claims of gen¬ 
eral creditors. Under the provisions of the federal Ship 
Mortgage Act a mortgage on a vessel is accorded a pre¬ 
ferred status. 

Although, as discussed supra subdivision a of this 
section, a mortgage on a vessel is not a maritime 
contract, and although, as considered in Maritime 
Liens §§ 50-59, a mortgage must be postponed to 
maritime liens, even though subsequently created, 
such as hens for seamen’s wages, as discussed m 
Seamen § 149, after the satisfaction of the mari¬ 
time liens, a debt secured by a mortgage on the ves¬ 
sel will be paid before the debts of general credi¬ 
tors, 47 unless the mortgage is void by virtue of 
some statute 48 A mortgage reciting that it is to 
secure a debt also secured by a bill of sale on an¬ 
other vessel is not necessarily inconsistent with the 


mortgagee’s ownership of the other vessel, 49 and, 
where he conducts himself as owner, he cannot sub¬ 
sequently claim to be a mere lienholder as to moneys 
advanced for the purchase price and assert priority 
as such to insurance money on the vessel after its 
loss. 50 If the jurisdiction of admiralty has been 
properly invoked, a mortgage lacking the status 
of a preferred mortgage under the federal Ship 
Mortgage Act may nevertheless be given effect as 
a lien and accorded the legal priority to which it 
may be entitled. 51 

Under the federal Ship Mortage Act, 46 U.S.C A. 
§§ 911-1014, a method is provided whereby a pre¬ 
ferred status may be given to a mortgage on a 
vessel, 52 and the preferred mortgage is accorded 
the priority specified by the act, 53 the mortgage be¬ 
ing accorded priority over all other claims against 
the vessel except preferred maritime liens enumer¬ 
ated by the statute, as discussed in Maritime Liens 
§ 51 b. On the mortgagee’s compliance with the 
requirements of the statute, a mortgage on a vessel 
has such preferred status, 54 even though the mort¬ 
gagor may have failed to comply with certain stat¬ 
utory requirements, 55 and persons dealing with the 
vessel are affected with constructive notice thereof 
and are bound by its terms 56 A provision of the 
act relating to priority of liens on the proceeds of a 
ship sold in admiralty in a suit to enforce a pre¬ 
ferred mortgage is not limited to a suit brought ex¬ 
pressly to enforce the mortgage, but applies as well 
to a suit brought by other lien claimants m which 
the mortgage also is enforced. 57 In order to enjoy 
a preferred status, the mortgage must comply with 


43. Hass.—Bonsey v. Amee, 8 Pick. 
236 

44. Me —Goodenow v Dunn, 21 He. 
86 

45. N Y —Hudson Nav. Co. v. Union 
Trust Co., 163 N.Y S 473, 99 Misc. 
54 

46. NT—Hudson Nav. Co v. Union 
Trust Co , supra. 

58 CJ. p 94 note 37. 

Repairs and alterations 

Mortgage covering 1 properties of 
lumber company included steel barge 
and repairs or alterations thereto not 
amounting to change of identity.— 
Continental Nat Bank & Trust Co. 
v. Fullerton, CCA Ark, 48 F.2d 20. 
Replacements 

Under terms of preferred ship 
mortgage, articles installed at time 
vessel was converted for a new use 
as replacement of equipment vessel 
contained when mortgaged and which 
were necessary to the new use of ves¬ 
sel, and articles added to equipment 
to increase efficiency and safety of 
operation became part of the vessel 


subject to the mortgage as between 
the mortgagor and assignee of mort¬ 
gagee—The Huntington Sanford, D. 
C Mass , 73 FSupp, 67. 

47. U S —The Avalon, D C W.Va, 
169 F 696. 

58 C.J. p 94 note 42. 

Broker’s commissions 
Claim of ship broker for commis¬ 
sions for securing charter for own¬ 
er of steamship was purely m per^ 
sonam and must yield to lien of mort¬ 
gages, duly recorded m the county 
records, on steamship—The Atlanta, 
D.CGa, 82 F.Supp 218. 

48. 'U.S —The Allianca, N.Y., 73 F. 
452, 19 CCA. 528 

58 CJ. p 94 note 43. 

49. U S —Henslee v. West Kentucky 
Coal Co., Ky„ 241 F. 609, 154 C.C. 
A. 367. 

50. U.S —Henslee v. West Kentucky 
Coal Co., supra. 

51. U.S—The Emma Giles, D.CMd, 
15 FSupp. 602. 
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52. US—The Oconee, DCVa., 280 
F 927. 

53. U S —The Herbert L Rawding, 
DCSC, 55 FSupp. 156. 

54. U S —Libel of Pilgrim Trust Co. 
v The Frances C. Denehy, Etc, D. 
CMe., 94 FSupp. 807. 

55. U S —Libel of Pilgrim Trust Co. 
v The Frances C Denehy, Etc, su¬ 
pra. 

Failure to place copy of mortgage 
aboard ship 

Fact that mortgagor may not have 
fulfilled the requirements of Ship 
Mortgage Act in that he may not 
have used diligence to place a copy 
of mortgage on board the vessel 
would not prevent mortgage from 
qualifying as a preferred ship mort¬ 
gage—Libel of Pilgrim Trust Co. v. 
The Frances C. Denehy, Eftc, supra. 

56. US—The Oconee, DCVa., 280 
F 927 

58 C.J. p 94 note 48—38 C.J. p 1235 
note 21. 

57. U.S.—The Henry W. Breyer, D.C. 
Md., 17 F.2d 423. 
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the requirements and conditions specified in the 
act, 58 and it is essential that the mortgagee comply 
with all requirements applicable to him. 59 A mort¬ 
gagee’s interest as a preferred mortgagee to a sub¬ 
sequent claim may be terminated by a surrender of 
the documents of the vessel, with the mortgagee’s 
consent, with the approval of the shipping board. 60 
Inadequacy of consideration may bar the right to 
a preferred mortgage. 61 

As between mortgages . In accordance with gen¬ 
eral rules, discussed m Chattel Mortgages §§ 294- 
296, separate mortgages on a vessel are entitled to 
priority according to their respective dates of rec¬ 
ord, 62 unless special equities exist by virtue of 
which a subsequent mortgage becomes entitled to 
priority, 63 as where the holder of the mortgage 
subsequent in date acquires it by assignment through 
a bona fide purchaser for value without notice. 64 
Under an act of congress which provides that no 
mortgage shall be valid unless recorded m the man¬ 
ner and place required by the statute, the recording 
of a mortgage gives it a preference over a sub¬ 
sequent mortgage, 65 irrespective of any formalities 
required by a state statute to give effect to chattel 
mortgages. 66 A subsequent mortgagee who acts on 
the assumption that the validity of a prior mortgage 
is unquestioned and recites in his own subsequent 
mortgage that it is a second preferred mortgage sub¬ 
ject to the lien of a prior mortgage is estopped to 
attack the validity of the prior mortgage, 67 and in 


any event minor irregularities in respect of the 
record of the prior mortgage will not destroy its 
status as a prior preferred mortgage. 68 On the 
other hand, it has been held that, where the holder 
of a subsequent recorded mortgage has, at the time, 
notice of a prior unrecorded mortgage, the recorded 
mortgage is postponed to the unrecorded mort¬ 
gage. 69 

Insurance premiums While premiums for insur¬ 
ance benefiting only the mortgagee of a libeled ship 
may be added to the mortgage debt in accordance 
with the terms of the mortgage, such premiums will 
not, it has been held, be accorded precedence over 
other liens having priority over the mortgage debt, 70 
and, where the insurance was taken out without 
knowledge of the marshal, the premiums will not be 
regarded as part of the costs taxable by the mar¬ 
shal. 71 

Pledgees of a ship, its tackle, and earned freight 
have claims prior to those who have investments in 
vessel venture. 72 

Tax lien. The lien of the mortgage has been held 
superior to a tax lien, at least where both liens 
are held by the federal government. 73 

Towage lien. A lien for towage taken necessarily 
and as part of pilotage service has been held super¬ 
ior to a ship’s mortgage claim, 74 although an ordi¬ 
nary towage claim has been held inferior to a mort¬ 
gage on the towed ship 75 


68- U.S,—The Angler, D.C.N.Y, 23 
FSupp 341. 

La.—Brock v. Angeron, App., 16 So. 
2d 93. 

Omission of several requirements 
Where mortgage on vessel was not 
designated as a preferred mortgage 
in mortgage itself, and was not in¬ 
dorsed on ship's documents carried 
on the ship and an affidavit was not 
filed with record of mortgage in office 
of collector of customs to the effect 
that it was a preferred mortgage, 
mortgage could not be treated as a 
preferred mortgage —Bard v The 
Silver Wave, D C Md , 98 F Supp 271. 
Mortgage held to comply with statute 

(1) In general—Libel of Pilgrim 
Trust Co v. The Frances C 3>enehy, 
etc, DC Me., 94 FSupp. 807. 

(2) Where a mortgage on a vessel 
was delivered to the collector of cus¬ 
toms accompanied by the statutory 
affidavit of good faith, although only 
a copy of the affidavit was attached 
to the record of the mortgage, there 
was a sufficient compliance with the 
statute—The Eastern Temple, CCA, 
Va, 94 F.2d 374 

69 . US—National Bank of Fayette 
County v Enterprise Marine Dock 
Co, C.C.A.WVa, 43 F.2d 647v’ 


Failure to indorse ship’s documents 

Mortgage on vessel was not pre¬ 
ferred mortgage, where mortgagee 
did not comply with statute and 
mortgage was not indorsed on ves¬ 
sel’s documents—National Bank of 
Fayette County v. Enterprise Marine 
Dock Co, supra 

60. US'—The Smith & Terry No 3, 
DCNY, 16 F 2d 613, affirmed, C.C. 
A, 26 F 2d 964 

58 C.J. p 95 note 55. 

61. U S—The R Lenahan, D.CPa, 
10 F Supp. 497 

62 * U S —The Atlanta, D C Ga., 82 
F Supp. 218—Baumgartner v. The 
W. B. Cole, C C Ohio, 49 F 587, af¬ 
firmed 59 F 182, 8CCA78. 

63 . U S.—The Katie O’Neil, D.C.Cal, 
65 F. 111. 

58 C.J. p 95 note 59. 

64 . U.S —Baumgartner v. The W B 
Cole, C.C Ohio, 49 F 587, affirmed 
59 F 182, 8 CCA. 78. 

65. U S —White's Bank v. Smith, N. 
Y., 7 Wall. 646, 19 L.Ed. 211. 

66. U.S —White’s Bank v. Smith, su¬ 
pra. 

67. U.S.—The Nan B, D C.Alaska, 78 
FSupp. 748. 

68. US.—The Nan B, supra. 
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As to affidavit 

Under statute preferring mortgage 
on certain vessels if an affidavit is 
filed with mortgage record to effect 
that mortgage is made m good faith 
and without design to hinder, delay, 
or defraud any “existing or future” 
creditor of the “mortgagor or lienor 
of the mortgaged vessel,” omission 
of the quoted words did not render 
affidavits defective so as to entitle 
subsequent mortgage to priority, 
since word “creditor” as used m affi¬ 
davits includes creditor of mortgagor 
or lienor of vessel, existing as well 
as future.—The Nan B, supra. 

69. U.S—The John T Moore, C.C. 
La, 13 F Cas No.7,430, 3 Woods 61. 

70. TJ S —The Herbert L. Rawding, 
DCSC., 55 FSupp 165. 

71. U.S—The Herbert L. Rawding, 
supra 

72. U.S—The R. Lenahan, D C.Pa, 
10 F.Supp. 497. 

73. U.S—U S v The Pomare, D.C, 
Hawaii, 92 F.Supp. 185 

74. U.S.—'The Mystic, D.C.I11, 30 F. 
73. 

75. U.S—The Smith & Terry No 3, 
CCANY, 26 F 2d 964. 

63 C.J P 17 note 70. 
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Wharfage . A claim for wharfage is entitled to a 
lien having preference over preferred mortgages 
from the time that the vessel was libeled, 76 but lien 
claims for water and wharfage prior to such time 
should be disallowed. 77 

f. Bights and liabilities of Mortgagee and 
Mortgagor 

(1) In general 

(2) Possession and right to possession 

(3) Right to earnings 

(4) Liability for supplies, repairs, and 

services 

(5) Effect of sale or seizure of ship 

(6) Foreclosure and sale 

(7) Redemption 

(1) In General 

In some jurisdictions the mortgagee of a ship be¬ 
comes vested with the legal title subject to the mort¬ 
gagor's right of redemption, but in other Jurisdictions 
title remains in the mortgagor and the mortgagee secures 
only a lien 

In some jurisdictions, after the mortgage takes 
effect, the mortgagee of the vessel becomes the 
owner of the legal title to the vessel, subject to be 
defeated by the performance of the condition 78 
On default m the payment of the debt secured, the 
mortgagee’s title becomes absolute as against the 
mortgagor, 79 and his right of possession perfect, 80 
and the mortgagor has only an equity of redemp¬ 
tion. 81 

In other jurisdictions, however, the legal title re¬ 
mains in the mortgagor, and the mortgagee does 
not become the owner of the vessel, but the mort¬ 
gage is regarded as constituting a security only, 
and as merely creating a lien o*n the vessel. 82 The 
mortgagee has a beneficial interest in the vessel 
which may be attached by his creditors; 83 and, 
where the mortgagor and others interested are par¬ 
ties, the equity may be foreclosed, and the debt or 


interest subjected to the attaching creditor’s claim. 84 

Right to sue for injury to ship. In some jurisdic¬ 
tions, if the mortgagor still retains his right of 
redemption, he may maintain an action for an in¬ 
jury to the vessel, 85 notwithstanding she is in the 
possession of the mortgagee who receives her earn¬ 
ings , 86 but it has also been held that the mortgagee, 
by virtue of his title, has, as between himself and the 
mortgagor, the right to receive and recover damages 
resulting from a collision to the mortgaged vessel, 87 
although the mortgagor held the right to redeem at 
the time the collision occurred, 88 and that this rule 
is particularly applicable where the mortgagee’s title 
has become absolute by foreclosure. 89 It has also 
been held that for the protection of his interest the 
mortgagee of a vessel may come m as colibelant m a 
libel filed by the owners against the offending ves¬ 
sel. 90 

Liability of titular owner . One in whose name 
title to a vessel stands, but who is not in possession 
of the vessel and does not control it, who executes 
a mortgage on it for the real owner and for the 
benefit of the vessel, merely because the title stands 
in his name, without any covenant personally to pay 
the mortgage debt, is not liable for the debt to the 
mortgagee. 91 

The assignee of a mortgage of a vessel takes it 
with all the rights and powers which were possessed 
by the mortgagee; 92 and no equities existing be¬ 
tween several mortgagors will deprive the assignee 
of any of the usual remedies for the enforcement 
of the security. 93 

Withdrawal of trust fund . A mortgagor’s right 
under a trust mortgage covering vessels under con¬ 
struction to withdraw collateral from a sinking fund 
to' pay for new vessels or for permanent improve¬ 
ments to vessels does not give him authority to with¬ 
draw bonds to apply on the cost of a vessel mort¬ 
gaged after it was completed and paid for. 94 


76. U S.—The Herbert L. Rawding, 
DC'S.C, 55 FSupp 156 

77. U S —The Herbert L. Rawding, 
supra. 

78 . U S —North River Coal, etc, Co. 
v. McWilliams, DCNY., 37 F2d 
22 . 

Me—Donnell v. G G Deering Co, 
97 A 130, 115 Me 32. 

Passing of title under chattel mort¬ 
gage generally see Chattel Mort¬ 
gages § 1. 

79. N Y —Kimball v Farmers’, etc, 
Nat Bank, 34 NE. 337, 138 NY 
500, 20 L.HA. 497. 

58 CJ p 95 note 69. 

80 . NY.—Judson v. Easton, 58 NY. 
664. 


81. U S —North River Coal, etc, Co 
v. McWilliams, DCNY, 37 F.2d 
22 

Redemption generally see infra sub¬ 
division f (7) of this section 

82. Pa—Woods v Klein, 72 A. 523, 
223 Pa 256 

58 C J. p 95 notes 77, 78, p 96 note 79. 

83. Ky.—Lyon v. Johnson, 3 Dana 
544. 

84. Ky—Lyon v Johnson, supra, 

85. US—Wilson v. Knapp, 42 NY. 
Super 25, affirmed 70 N.Y. 596 

86. US—Wilson v. Knapp, supra. 

87. Me —Donnell v G G Deenng 
Co., 97 A. 130, 115 Me. 32. 
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88. Me—Donnell v. G. G. Deenng 
Co., supra. 

89. Me —Donnell v. G, G. Deenng 
Co, supra. 

90. U S —The Grand Republic, D.C. 
N.Y, 10 F 398 

91. N Y.—Jenkins v. Wheeler, 2 

Abb Dec. 445, 3 Keyes 659, 4 

Trans cr.A. 450. 

92. Mich—Dalrymple v. Sheehan, 20 
Mich 224. 

93. Mich—Dalrymple v. Sheehan, 20 
Mich. 224. 

94 . NY—Hudson Nav. Co v Union 
Trust Co, 163 N Y.S. 473, 99 Misc. 
54. 



80 C.J.S. 


SHIPPING 


§ 24 


(2) Possession and Right to Possession 

While in possession of his ship the mortgagor re¬ 
tains the rights and privileges of ownership, but, when 
the mortgagee takes possession, the latter is then re¬ 
garded as the owner. 

As long as the mortgagee of the ship does not 
take possession, even after default, the mortgagor, 
as the registered owner of the ship, retains all the 
rights and privileges of ownership, 95 and all trans¬ 
actions and contracts entered into by him are valid 
and binding so long as they do not impair the se¬ 
curity of the mortgagee. 96 The mortgagor in pos¬ 
session may make any change, addition, or repairs 
on the vessel necessary and convenient for her 
preservation and use as a ship; 97 and, m such a 
case, old material, displaced by new, may be disposed 
of by the mortgagor as his property, unaffected by 
the mortgage; 98 but, if it is not disposed of, and is 
left on the vessel and passes into the possession of 
the mortgagee with the vessel, and is capable of 
being used m its ordinary navigation, it is within 
the operation of the mortgage and belongs to the 
mortgagee. 99 An unqualified sale by the mortgagor, 
not merely of his interest in the equity of redemp¬ 
tion, but of the entire vessel for his own benefit, 
constitutes a wrongful conversion for which trover 
will lie by the mortgagee 1 

Where the mortgagee does take possession, he be¬ 
comes the owner, and it is his duty to put the ves¬ 
sel, so far as may be, to some profitable use; 2 and 
on the other hand he may intervene and contest 
claims affecting his lien on the vessel. 3 The mort¬ 
gagee is not personally liable for a contract made 
by the mortgagor, who is in possession operating 
the vessel, 4 even though the vessel is registered m 
the name of the mortgagee, 5 and the money re¬ 
ceived from the contract has been paid to the 

95. N.Y.—Kimball v Farmers', etc, 

Nat Bank, 34 N.E. 337, 138 NY 
500, 20 LEA. 497. 

58 C.J. p 96 note 89 

96. U.S.—Merchants* Banking* Co v 
The Afton, NY, 134 F 727, 67 C 
C.A 618, certiorari denied 25 S Ct 
794, 196 US 639, 49 L Ed 630 

Idaho —Eureka Mm., etc , Co. v. Lew¬ 
iston Nav. Co, 86 P. 49, 12 Idaho 
472 

97. U S.—The Canada, BCOr, 7 F 
248, 7 Sawy. 180. 

98. IT S’—The Canada, supra. 

99. U S —The Canada, supra. 

1. Conn —Ashmead v. Kellogg, 23 
Conn 70. 

2. Mass —Clark v. 

295, 208 Mass 36. 

3. US.—The Hendrik Hudson, D.C. 

N.Y., 11 F.CasNo.6,358—Thomas v. 


mortgagee in accordance with the terms of the 
mortgage, 6 and even though such money is procured 
by false representations, of which the mortgagee 
had no notice. 7 

Where a state statute precludes a mortgagee of a 
ship from taking possession of her on the mortga¬ 
gor’s breach of agreement unless such taking of pos¬ 
session is authorized by the express terms of the 
mortgage, a mere oral understanding of the parties 
is insufficient to constitute the essential authoriza¬ 
tion, 8 but nothing m such statute limits the right of 
the parties after execution of the mortgage to enter 
into an agreement, based on adequate considera¬ 
tion, relative to the mortgagee’s taking possession 
of the ship in the event that the mortgagor fails to 
comply with his agreement, and under such a sub¬ 
sequent agreement the mortgagee may properly take 
possession on the mortgagor’s failure to comply with 
his agreement. 9 By taking possession pursuant to 
a valid subsequent agreement the mortgagee does 
not waive its lien or right to foreclosure. 16 

(3) Right to Earnings 

The mortgagor is entitled to all earnings of the 
ship which accrue while he is in possession and control, 
but on his taking possession the mortgagee becomes en¬ 
titled to earnings then accruing. 

If the mortgagee does not take possession of the 
vessel, he is not entitled to her earnings which ac¬ 
crue while the mortgagor is in possession and con¬ 
trol; 11 but, if he takes possession, sufficient to 
terminate the mortgagor’s possession and control of 
the vessel, and to assume the rights of ownership in 
himself, 12 he takes the right to all earnings then 
accruing, 13 and this right cannot be defeated or cur¬ 
tailed by an assignment of the freight by the ship¬ 
owner. 14 The mortgagee m possession, however, is 

of sale thereof to creditor, under cir¬ 
cumstances rendering* bill of sale in 
effect a mortgage, and subsequently 
agreed that mortgagee might take 
possession in event of default, mort¬ 
gagee did not waive his lien or right 
to foreclosure by taking possession 
of boat pursuant to agreement.—A 
Paladini, Inc, v. Durchman, supra 

11. NY.—Kimball v. Farmers', etc., 
Nat Bank, 34 NE. 337, 138 N.Y. 
500, 20 LB A. 497. 

58 CJ p 97 note 22. 

12. U S —The Wexford, DCMY, 7 
F. 674. 

13. U S —Merchants* Banking Co. v 
The Afton, N.Y, 134 F. 727, 67 C C. 
A 618, certiorari denied 25 S Ct. 
794, 196 US 639, 49 L.Ed. 630. 

58 C.J. p 98 note 24. 

14. U S.—Merchants* Banking Co. v. 
The Afton, supra. 

58 CJ. p 98 note 25. 


Story, 94 N.E 


Jamesson, DC, 23 F Cas No 13,900, 
1 Crunch C C 91. 

4. US —Calumet, etc., Min. Co. v 

Equitable Trust Co, DC.NY, 275 
F 552 

5. US —Calumet, etc, Mm. Co. v. 

Equitable Trust Co , supra 

6. U S.—Calumet, etc, Mm, Co. v. 

Equitable Trust Co , supra 

7. U S.—Calumet, etc, Min. Co. v. 

Equitable Trust Co., supra 

58 C J p 97 note 5. 

8. Cal —A Paladmi, Inc., v. Dureh- 
man, 13 P 2d 731, 216 Cal 212 

9. Cal —A Paladmi, Inc , v. Durch- 
man, 75 P.2d 553, 24 Cal.App 2d 440, 
distinguishing 13 F.2d 731, 216 Cal 
212 

10. Cal—A. Paladmi, Inc. v Durch- 
man, 75 P.2d 553, 24 Cal App 2d 440. 

Bill of sale construed as mortgage 
Where owner of boat executed bill 
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not entitled to earnings which have been received by 
the mortgagor, although for the voyage then cur¬ 
rent. 15 

Duty to account . Where an attempted foreclosure 
is avoided and where the mortgagee has been in 
possession and control of the vessel, he is chargeable 
with the net amounts which he has received as her 
earnings, 16 or which, by the exercise of due dili¬ 
gence, he ought to have received 17 As against the 
amount of such earnings he is entitled to be credited 
with compensation for services rendered in produc¬ 
ing successful voyages and earnings, 18 notwith, 
standing he fraudulently foreclosed the mortgage, 
which foreclosure has been set aside 19 On the 
other 'hand, he is not entitled to credit for expendi¬ 
tures made, which do not constitute a part of the 
mortgage debt, 20 or which were not authorized by 
the mortgage. 21 

(4) Liability for Supplies, Repairs, and Serv¬ 
ices 

Where the mortgagee is not In possession of the 
ship, liability for supplies, repairs, and services ordi¬ 
narily rests on the mortgagor and not on the mortgagee. 

It is well settled that ordinarily, where the mort¬ 
gagee of a vessel does not have her in his possession 
or control, liability for supplies and repairs fur¬ 
nished on the order or at the request of the master 
or mortgagor is on the mortgagor, 22 and the mort¬ 
gagee is not liable therefor, 23 and this rule applies, 
although the mortgagee holds the legal title under a 
bill of sale absolute on its face, 24 or is vested with 
the property by the mortgage, 25 and the vessel is 
registered or enrolled in his name, 26 and although 
the mortgagee subsequently takes possession. 27 
The mortgagee, however, is liable for repairs, sup¬ 
plies, or services furnished while he is in possession 


and control of the vessel, 28 although his relation to 
the vessel was unknown to the creditor at the time 
the demand arose. 29 He is also liable for repairs 
and supplies, even though not in possession of the 
vessel, where he has adopted the risks and expenses 
of the voyage, 30 or has held himself out as the real 
owner of the vessel m such way as to lead persons 
to believe that the master or mortgagor was his 
agent authorized to make contracts concerning the 
vessel, 31 or where the supplies are furnished, or the 
repairs made, at his request, 32 or by the direction 
of someone authorized to contract on his behalf; 33 
but neither the master nor the mortgagor has im¬ 
plied authority to represent him in this respect, if he 
is not in possession of the vessel, and holds his title 
only as collateral security. 34 

Expense of reconditioning ships after return by 
government. Where the United States requisitions 
vessels under an agreement with the owners and 
mortgagee giving it a lien for transportation charges 
superior to the mortgage lien, the government is 
not liable to the mortgagee’s assignee for the ex¬ 
pense of reconditioning the vessels after their return 
if such expense is less than the amount due the 
government for transportation charges; 35 and an 
assignee of a mortgage and of construction liens for 
repairs before the government’s requisition of the 
ships may not, as the lienor’s assignee, recover from 
the government the expense of reconditioning the 
vessels after their return, where the time of assign¬ 
ment of the liens is not shown. 36 

(5) Effect of Sale or Seizure of Ship 

The claim of a mortgagee against the ship is lost 
by her sale pursuant to suit to enforce superior claims, 
but in such case the mortgagee's claim is transferred 
to the proceeds of sale in its regular order of priority. 


15. U S —Merchants' Banking Co v 
The Afton, supra. 

58 CJ p 98 note 27. 

16 . Mass.—Clark v. Story, 94 NB 
295, 208 Mass 36. 

Liability of chattel mortgagee gen¬ 
erally to account for income, rents, 
and profits see Chattel Mortgages § 
187 a 

17 . Mass—Clark v. Story, supra. 

18 . Mass—Clark v Story, supra. 

18 . Mass.—Clark v Story, supra* 

20. Mass—Clark v. Story, supra. 

2U Mass.—Clark v Story, supra. 

68 CUT. p 98 note 37. 

22+ NVY.—Kimball v Farmers', etc., 
Nat Bank, 34 NE. 337, 138 N.Y. 
508, 20 L.RA. 497. 

29 . 0 >S.—Davidson v. Baldwin, 

Mich., 79 F. 95, 24 C.CA. 453. 

68 CJ. p 99 note 40. 


24. US —Davidson v. Baldwin, su¬ 
pra. 

58 CJ p 99 note 41. 

25. Mass —Flitner-Atwood Co. v. Fi¬ 
delity Trust Co., 144 NB 218, 249 
Mass 333. 

26. Me —Cutler v Thurlo, 20 Me 
213 

58 CJ p 99 note 43. 

27. NY.—Birkbeck v. Tucker, 2 N 
Y Super 139. 

58 CJ. p 99 note 44. 

28. U.S.—Stalker v. The Henry 
Kneeland, DC.NY., 22 F.Cas No 
13,282. 

58 C.J. p 99 note 45. 

29. NY.—Miln v. Spinola, 6 Hill 
218. 

30. N.Y.—Weston v. Wnght, 24 N. 
Y.Super. 312. 

58 C.J. p 99 note 47. 
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31. Mass—Howard v Odell, 1 Allen 
85—Tucker v. Buffington, 15 Mass. 
477. 

32. N Y.—Baxter v. Wallace, 1 Daly 
303. 

58 C.J. p 99 note 49. 

33. Mass —Flitner-Atwood Co, v Fi¬ 
delity Trust Co, 144 N E. 218, 249 
M a ss. 333. 

58 C.J. p 99 note 50. 

34. U.S—Morgan’s Assignees v. 

Shinn, D.C., 15 Wall. 105, 21 LBd. 
87. 

Mass —Howard v. Odell, 1 Allen 85. 

35. U.S.—U. S v Acme Operating 
Corporation, Ct.Cl, 53 S.Ct. 332* 
288 U.S. 243, 77 LEd. 725. 

36. U S.—U S. v Acme Operating 
Corporation, supra. 
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The claims of a mortgagee against the vessel are 
extinguished by a decree and sale of the vessel in 
a suit brought to enforce a superior claim or lien, 37 
although the mortgagee fails to appear or refuses to 
submit his claims and interests to the decision of 
the court or to be bound by its decree. 38 His rights 
after such sale exist only against the proceeds of the 
sale, 39 in the order of priority to which he is en¬ 
titled, under the rules considered supra subdivision e 
of this section; and this rule applies where the ves¬ 
sel is sold at the instance of attachment or execu¬ 
tion creditors of the mortgagor. 40 The mort¬ 
gagee's claim to the proceeds is not extinguished 
by the fact that he has become the purchaser of the 
vessel at a forced sale. 41 Where a vessel owned 
by a club is pledged to one of the members, as 
security for a loan advanced to pay the purchase 
money, and the treasurer sells the vessel for more 
than enough to pay such debt, he must account to 
the pledgee for the sum received. 42 

Effect of seizure of vessel for violation of law . 
Under the provision of the Ship Mortgage Act that 
the interest of the mortgagee shall not be terminated 
by the forfeiture of the vessel for any violation of 
any law of the United States, unless he participated 
therein, the rights of a mortgagee are protected on 
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seizure of the vessel for illegal transportation of 
liquor m violation of the Prohibition Act, unless he 
authorized, consented, or conspired to effect the il¬ 
legal use. 43 Even though the lien of the mortgage 
on a ship is lost under such statutory provision, the 
mortgagee may still maintain a personal action on 
the secured note if the debt and mortgage were 
bona fide. 44 

(6) Foreclosure and Sale 

Except as varied by statutory provisions, questions 
as to foreclosure and sale under a mortgage of a vessel 
are ordinarily determined by the rules applicable to 
chattel mortgages. 

Except to the extent that such foreclosure or sale 
is governed by special statutory provisions, 45 the 
rules governing the foreclosure and sale under chat¬ 
tel mortgages control in respect of mortgages of 
vessels, 46 as m connection with matters of plead¬ 
ing, 47 evidence, 48 and trial. 49 Where such power 
is contained in the mortgage, the mortgagee may 
sell the vessel on a default, in the payment of the 
debt secured. 60 

Counsel fees may be allowed a successful mort¬ 
gagee in foreclosure proceedings brought m admi¬ 
ralty under the Ship Mortgage Act. 51 


37. IT S.—The Hendrik Hudson, D.C 
N.Y., 11 F.Cas No 6,358. 

38. U S.—The Hendrik Hudson, su¬ 
pra. 

58 C.J. p 100 note 53. 

39. US.—The Acme, C.CN.Y., 1 F. 
CasNo.28, 7 Blatchf. 366. 

58 CJ. p 100 note 54 

40. La—Gamtson v His Creditors, 
7 La. 551. 

58 C J- P 100 note 56. 

41. U.S—The Syracuse, DC.N.Y., 23 
F.Cas.No.13,716, 9 Ben 348. 

42. Pa—Loew v Austin, 21 A. 240, 
140 Pa. 41. 

58 C J. p 100 note 59 

43. US—The Maberhex, BCR I, 6 
F.2d 415. 

44. La.—Pausina v. Vodopija* 134 
So. 107, 172 La 325 

45. Sait In rein in admiralty 

(1) Suit m rem in admiralty was 
proper remedy to enforce mortgage 
lien under federal Ship Mortgage Act. 
—Consolidated Fisheries Co. v Fair¬ 
banks, Morse & Co., C.APa., 193 F 2d 
957. 

(2) Under such statute a court of 
equity has no jurisdiction of such 
a suit.—The Fort Orange, DC.NI, 
5 F.Supp. 833. 

(3) In libel m rem against vessel 
to foreclose preferred ship mortgage, 
interveners having liens inferior to 
lien of mortgage were not entitled to 
participate under Ship Mortgage Act 


in a fund set aside from sale pro- , 
ceeds for the payment of preferred 
maritime lien of another intervener 
for items of supplies furnished to the 
vessel prior to the recording of the 
mortgage—The Home, D.C.Wash , 65 
F.Supp. 94. 

46. U S —The Red Lion, D.C.N.Y, 22 
F 2d 329 

Ala.— Murphy v Merchants Nat 
Bank of Mobile, 200 So. 894, 240 
Ala. 688. 

58 C.J. p 100 notes 63-65. 

47. US—The Egeria, CCA.Or., 294 
F, 791. 

58 CJ. P 100 note 63 [b], 

48. US —Bard v The Silver Wave, 
DCMd, 98 F.Supp. 271—The Enos, 
DC Wash., 24 F Supp. 387. 

Burden, of proof 

In suit to foreclose preferred ship 
mortgage, burden of establishing 
mortgagor's ownership of property 
claimed to be covered by mortgage 
lien rests on mortgagee—The Fort 
Orange, D.C.N.Y., 5 F.Supp 833. 
Presumptions 

In libel in rem against vessel to 
foreclose preferred ship mortgage, 
it was presumed, in absence of proof 
to contrary that intervener which had 
two claims for debt and maritime 
liens for ship's supplies, one secured 
by a first rank security and the other 
by a lower rank security, intended 
to allocate part payments received by 
him from owners of vessel to pay¬ 
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ment of claim with lower rank se¬ 
curity rather than to oldest items of 
the account—The Home, DC Wash, 
65 FSupp 94. 

49. Mich.—Hartzler v. Radeka, 251 
NW. 554, 265 Mich 451 

50. Mass—Murray v Erskme, 109 
Mass. 597. 

58 CJ p 101 notes 67-70. 

51. U.S—The John Jay, D.C.Feu, 15 
FSupp 937. 

Reasonable allowance 

Indebtedness secured by preferred 
ship mortgage included a reasonable 
sum to be fixed by court as an attor¬ 
ney’s fee for libelant's proctor in li¬ 
bel in rem against vessel to foreclose 
mortgage; and an attorney's fee of 
three hundred fifty dollars was rea¬ 
sonable, where amount of judgment 
was three thousand fifteen dollars 
and sixty-seven cents—The Home, 
DC.Wash., 65 F.Supp. 94. 

Validity of provision for fees 
Provisions of preferred ship mort¬ 
gage were held to entitle mortgagee 
to allowance of fees of counsel in 
foreclosure proceedings from pro¬ 
ceeds of foreclosure sales Such pro¬ 
vision was valid and enforceable 
where it had been held valid m state 
of home port of vessel and place of 
delivery of mortgage and m state 
where suit was brought, m absence 
of definitely established rule of ad¬ 
miralty law to contrary—The John 
j Jay, D.C Pa, 15 F.Supp. 937. 
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Discharge of mortgage . A judicial sale of the 
vessel free of lien effects a transfer of the lien 
from the ship to the proceeds of sale, 52 but, where 
such sale is for a price less than the discharge figure 
recited in the mortgage, it does not effect a dis¬ 
charge of such mortgage. 53 

Purchase and resale by mortgagee. Where the 
mortgagee purchased the vessel at the foreclosure 
sale and occupied the position of a trustee for the 
mortgagor in making a resale of it, m settling the 
accounts between the parties the mortgagor should 
be credited on his indebtedness with the full pur¬ 
chase price received on the resale, less necessary 
expenses and reasonable attorney’s fees. 54 

Appointment of receiver Under the federal Ship 
Mortgage Act empowering the court to appoint a 
receiver and, in its discretion, to authorize him to 
operate the vessel, the court may do so on request 
of the United States as mortgagee, on the promise 
of the United States maritime commission to pay 
resultant losses, even though the court might have 
refused such a request if it had been made by a 
private enterprise as mortgagee. 55 Where receivers 
appointed by a court of equity validly possess a 
mortgaged ship and are operating her, and have 


issued and sold receiver’s certificates, the consent 
of the equity court has been held essential to fore¬ 
closure of a preferred ship’s mortgage under the 
federal Ship Mortgage Act 56 

Waiver and laches Any irregularities in a mort¬ 
gage sale of a ship are waived by the mortgagor, 
where he confirms the sale and takes an option from 
the mortgagee, who has purchased at the sale, to 
repurchase 57 In order to determine whether the 
preferred status of a mortgage under the federal 
Ship Mortgage Act has been lost by waiver or 
laches, the court must look to the provisions of the 
act itself, 58 and the preferred status of the mortgage 
remains as long as the mortgage is unpaid unless 
lost by reason of provisions of the act itself 59 
Failure of a mortgagee promptly to foreclose on 
maturity of the mortgage debt will not defeat his 
lien on the ship, 60 and, where the mortgagor keeps 
up payment of interest, even prolonged delay m in¬ 
stituting foreclosure proceedings after maturity of 
the debt will not constitute laches barring recov¬ 
ery. 61 Statutory provisions requiring the date of 
maturity of a ship mortgage to be entered on the 
records do not limit the time within which the se¬ 
curity may be enforced. 62 


52- >U S —Collier Advertising Serv¬ 
ice v. Hudson River Bay Bine, D.C. 
N.Y., 14 F.-Supp 335. 

53- U S.—Collier Advertising Serv¬ 
ice v. Hudson River Day Line, su¬ 
pra. 

54. Ala—Murphy v. Merchants Nat. 
Bank of Mobile, 200 So. 804, 240 
Ala. 688. 

Conversion 

A mortgagee bank in foreclosing 
under its first mortgage on a vessel 
rather than m making a private sale 
under a blank bill of sale given to 
bank by mortgagor did not commit a 
breach of trust, where bank found 
that the federal government had a 
judgment against mortgagor and 
that it had been recorded under state 
statutes, and sale of vessel by bank 
in a federal court, its purchase of 
vessel, and its resale thereof did not 
constitute conversion —Murphy v. 
Merchants Nat- Bank of Mobile, su¬ 
pra. 

Interest in purchaser’s business 

Mortgagee was required to account 
to mortgagor for a sum received by 
him m addition to the resale price, 
which additional sum was m the na¬ 
ture of an interest in the purchaser's 
business, and mortgagee’s acceptance 
of a less sum than the agreed value 
of such interest, without the con¬ 
sent of mortgagor, did not entitle 
mortgagee to a corresponding reduc¬ 
tion in the credit which was allow¬ 
able on mortgagor’s indebtedness — 


Murphy v. Merchants Nat Bank of 
Mobile, supra. 

Liability for interest 

(X) Where mortgagee bank bought 
mortgaged vessel at foreclosure sale 
and resold vessel on credit, resale 
was at bank’s risk, and, hence, inter¬ 
est charges after sale were not 
chargeable to mortgagor—Murphy v. 
Merchants Nat. Bank of Mobile, su¬ 
pra. 

(2) “Delivery” of vessel to pur¬ 
chaser from mortgagee bank which 
had purchased vessel at foreclosure 
sale did not occur when vessel was 
required to be retained for improve¬ 
ments and repairs to make it sea¬ 
worthy, but occurred when it was 
capable of being used in the shipping 
business, and it was from the date 
when the latter event occurred that 
interest should be calculated on pur¬ 
chase price as affecting mortgagor’s 
indebtedness to bank —Murphy v 
Merchants Nat. Bank of Mobile, su¬ 
pra. 

Rentals 

Where conditioning of the fore¬ 
closed vessel postponed the time of 
actual delivery to the purchaser, the 
mortgagor was not entitled to credit 
on his indebtedness as for rentals be¬ 
fore the date of actual delivery.— 
Murphy v. Merchants Nat. Bank of 
Mobile, supra. 

55- U.S—The Southern Cross, D.C 

NY, 23 FSupp 613. 

56. U.S —Consumers’ Co. v. Good- 
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nch Transit Co , C.C A Ill, 53 F 2d 
972, certiorari denied First Union 
Trust & Savings Bank v. Consum¬ 
ers Co., 52 S.Ct. 500, 286 US. 548, 
76 LBd 1284. 

Payment of receivers’ certificates 
Mortgagee of steamship was not 
entitled, by segregating its earnings, 
to avoid payment of receivers* cer¬ 
tificates sold with mortgagee’s 
knowledge—Consumers* Co v, Good¬ 
rich Transit Co, C C A Ill, 53 F 2d 
972, certiorari denied First Umor 
Trust & Savings Bank v. Consumers 
Co , 52 S.Ct. 500, 286 U S 548, 76 L Ed. 
1284. 

57- Pa,—Woods v. Klein, 72 A 523, 
223 Pa. 256. 

58 . U S —The Favonte, DC NY, 34 
F.Supp 324, affirmed, CC.A, 12( 
F.2d 899. 

59. U S —The Favonte, supra. 

60. US—The Portchester, CC.AN 
Y, 56 F2d 579—The Seguranca, D 
CN.Y., 70 F. 258. 

61. U S’.—The Favorite, CC.A NY, 
120 F.2d 899. 

Nine years 

U S —The Favorite, supra. 

62. U.S—The Favorite, supra. 

The purpose of such requirement 

is to enable persons making advances 
or furnishing repairs to vessels tc 
know when mortgage matures in or¬ 
der that they may determine whethe] 
it is safe for them to risk taking 
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(7) Redemption 

Where, on default In payment, legal title to the 
mortgaged vessel has become vested in the mortgagee, 
thereafter the mortgagor has only the equitable right of 
redemption. 

Where, on default in the payment of the debt se¬ 
cured by a mortgage on a vessel, the legal title to 
the vessel becomes vested in the mortgagee, there¬ 
after the mortgagor, or anyone holding his title, 
has only the equitable right of redemption, 63 and 
the usual rules governing chattel mortgages apply 
with respect to the amount required to be paid m 
order to redeem. 64 

§ 25. Recording Conveyances and Mortgages 

a. In general 

b. As against creditors and purchasers 
c Effect of recording 

d. Renewal and refiling 

a. In General 

A conveyance or mortgage of a ship may be good as 
between the parties even though not recorded 

As between the parties to the instrument, a sale 
of a vessel is ordinarily sufficient to pass title, al¬ 
though it is not recorded. 65 A mortgage also, al¬ 
though not recorded, is good as between the par¬ 
ties, 66 and against their assigns under bankrupt and 
insolvent systems, although not recorded until after 
their appointment. 67 These rules apply to cases 
arising under the federal recording acts. 68 Under 
the provisions of some statutes recordation is not 
essential to the validity of a mortgage of a ship 
or cargo at sea or abroad, if the mortgagee takes 
possession as soon as may be after its arrival m 
port. 69 

1). As against Creditors and Purchasers 

(1) In general 


(2) Under federal statutes 

(3) Under state statutes 

(1) In General 

An unrecorded mortgage on a vessel Is generally 
invalid as against creditors and bona fide purchasers 
from a mortgagor in possession. 

As a general rule, an unrecorded mortgage is 
invalid as against creditors of the mortgagor, 70 or 
as against bona fide purchasers from the mortgagor 
m possession, 71 but this does not include one who 
purchases with notice of the prior mortgage, 72 un¬ 
less he purchases from one who was a bona fide 
purchaser without notice. 73 

(2) Under Federal Statutes 

(a) In general 

(b) Vessels within statutes 

(c) Place of record 

(a) In General 

Under the federal recording acts a conveyance or 
mortgage of a vessel must be recorded in order to be 
valid against any person other than the parties, their 
heirs and devisees, and persons having actual notice 
thereof. 

Under statutory provisions sometimes referred to 
as the federal recording acts, 74 unless a conveyance 
or mortgage of a vessel subject to the acts is 
recorded as required by the laws of the United 
States, it will not be valid against any person other 
than the parties, their heirs and devisees, and per¬ 
sons having actual notice thereof; 75 but, where a 
conveyance or mortgage of such a vessel is recorded 
m compliance with the federal statutes, it is valid, 
even though not recorded as required by state 
laws. 76 The validity of the federal recording acts 
has been upheld, 77 and such acts are not repealed 
or modified by the subsequently enacted federal Ship 


a junior security.—The Favorite, su¬ 
pra. 

63. N.Y.—Kimball v. Farmers*, etc, 
Nat Bank, 34 NB 337, 138 NY. 
500, 20 LEA. 497. 

Redemption of chattel mortgages 
generally see Chattel Mortgages §§ 
432—439. 

64. Mass.—Carr v Hodge, 130 Mass 
55. 

68 C.J. p 101 note 76. 

65. N.Y—Niles v White, 148 N.Y S. 
33, 163 AppDiv 959. 

58 C J. p 101 note 79. 

66. U.S.—Leland v Medora, C C. 
Mass., 15 FCas.No 8,237, 2 Woodb. 
& M. 92. 

58 C.J. p 101 note 81. 

67. U.S.—Leland v. Medora, supra. 
58 CJ. p 101 note 82. 


68. U S —Moore v. Simonds, La., 100 
U'S 145, 25 LEd. 590. 

NY.—Rivara v Stewart, 195 NYS. 
841, 119 Misc. 73, affirmed 197 N. 
YS 943, 204 AppDiv. 890, affirmed 
142 NE 300, 236 N.Y. 601. 

69. -U S —Pollard v. Saltonstall, C C 
Mass., 56 F. 861, reversed on other 
grounds 65 F 848, 13 C.C.A. 171. 

Mass.—Taber v. Hamlin, 97 Mass 
489, 93 AraD 113. 

11 C.X p 511 note 81. 

70. La,—Zacharie v. O’Beirne, 6 La 
398. 

71. U.S—The Romp, D.C.N.Y, 20 " 
Cas.No 12,030, Olcott 196. 

58 C.X p 102 note 91. 

72. U.S—Baumgartner v. The W. B. 
Cole, C.COhio, 49 F. 587. 

58 C.J P 102 note 92. 
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73. U S —Baumgartner v. The W. B. 
Cole, supra. 

74. U S.—North River Coal, etc, Co. 
v. McWilliams, D.CN.Y., 28 F 2d 
513 

75. Me.—Perkins v. Emerson, 59 Me. 
319. 

58 CX p 103 note 8. 

76. US—The Gordon Campbell, D. 
C N.Y, 131 F. 963—The Vigilancia, 
N.Y, 73 F. 452, 19 CCA. 528. 

Mich—Fleming v. Philadelphia F. 
Assoc, 110 -N.W. 933, 147 Mich 
404. 

77. U.S—White's Bank v. Smith, N. 
Y., 7 Wall. 646, 19 LEd. 211— 
Blanchard v The Martha Wash¬ 
ington, C C Me., 3 F.Cas.No. 1,513, 1 
Clift. 463. 
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Mortgage Act. 7 * Under the federal acts a sub¬ 
sequent bona fide purchaser or creditor of the 
original owner of the vessel is entitled to protection 
as against a prior sale, 79 an assignment for the 
benefit of creditors, 80 a gift, 81 or a mortgage 82 of 
the vessel, unless it has been recorded in compliance 
with the statute, 83 or unless such creditor or pur¬ 
chaser had actual notice of the transfer. A charter 
party is not a conveyance within the meaning of 
such statute and need not be recorded thereunder. 84 
The statute, also, does not apply to conditional sales 
whereby the seller retains title until full payment 85 

As to persons with notice. The fact that the con¬ 
veyance or mortgage has not been recorded as re¬ 
quired by these statutes does not affect its validity 
as against a person who has actual notice there¬ 
of, 86 and it has been held that possession of the 
vessel by the prior transferee is sufficient notice of 
the mortgage or conveyance to him; 87 and, ac¬ 
cordingly, the rights of one having a prior un¬ 
recorded conveyance of the vessel accompanied by 
possession have been held superior to those of one 
who derives his title through a subsequent un¬ 
recorded conveyance. 88 

Preferred status. A mortgage on a ship will not 
be accorded a preferred status under the federal 
Ship Mortgage Act if it is not recorded m com¬ 
pliance with statutory requirements. 89 

(b) Vessels within Statutes 

The federal recording statutes are applicable only 
to vessels of the United States. 

The federal recording acts apply only to vessels 
of the United States, that is, vessels which have 
been registered or enrolled under the laws of the 


United States at the time when the instrument is 
made. 90 If the vessel has been so registered or 
enrolled, it is subject to the recording laws of the 
United States, 91 which supersede any state law, per¬ 
taining to the recordation of such conveyance or 
mortgage, as far as it is inconsistent, therewith, 92 
Without such registration or enrollment the vessel 
is not a vessel of the United States within the 
meaning of the statute, 93 and is governed, as to the 
recordation of a transfer of it, by state laws dis¬ 
cussed infra subdivision b (3) of this section; and, 
accordingly, the recording of a conveyance or mort¬ 
gage of such a vessel, under the federal statute, 
does not constitute constructive notice of the exist¬ 
ence of such conveyance or mortgage, 94 and is of 
no effect against a person who is not a party to, 
or does not claim under, such conveyance or mort¬ 
gage, 95 nor will recording a mortgage on an un¬ 
documented vessel, not a vessel of the United States, 
confer on such mortgage a preferred status. 96 A 
vessel which is enrolled, atho-ugh it is not required 
to be so, becomes a vessel of the United States 
within the meaning of the recording acts. 97 

A vessel in course of construction, and not yet 
registered or enrolled, is not a vessel within the 
meaning of the recording acts, 98 and a mortgage on 
such structure some time before its completion is 
not recordable, 99 even after it has been completed 
as a vessel and enrolled. 1 

The word “vessel,” as used in the federal record¬ 
ing acts, includes every description of water craft 
or other artificial contrivance used, or capable of 
being used, as a means of transportation on water. 2 

Effect of sale of mortgaged vessel; new registrar 


78- US —The Underwriter, D.CN.Y, 
3 F2d 483 

79- Wash.—Benner v. Scandinavian 
American Bank, 131 P. 1149, 73 
Wash 488, Ann Cas 1914D 702. 

58 CJ p 103 note 9. 

80- Mich —Haug v Detroit Third 
Nat Bank, 43 N.W. 939, 77 Mich 
474 

81* Mich—Palmer v. Smith, 85 NW. 
870, 126 Mich 352. 

58 C J. p 103 note 11 

82. Mass —Atlantic Transp Co. v 
Alexander Shipping Co, 157 N.E 
725, 261 Mass. 1. 

58 C.J p 103 note 12 

83* US —The Underwriter, D C.N Y., 
3 F 2d 483 

58 C J. p 103 note 13 

84* ITS.—Mott v. Ruckman, CCN 
Y., 17 F.Oas.No 9,881, 3 Blatchf. 71 

85* U S.—In re Empire Shipbuilding 
Co, NY, 221 F 223, 136 C.C.A. 633, 


certiorari denied 35 'S.Ct. 938, 238 
US. 634, 59 LEd. 1494. 

NY—Rivara v Stewart, 195 NYS 
841, 119 Misc 73, affirmed 197 NY 
S 943, 204 App Div 890, affirmed 
142 NE 300, 236 NY. 601. 

86. W.Va—Hobbs v. The Inter¬ 
change, 1 W Va 57. 

58 C.J p 103 note 17. 

87. WVa—Hobbs v. The Inter¬ 
change, supra. 

88. US —Bofinger v. U. S„ 18 Ct Cl. 
148 

89. U.S.—The Angler, DC NY., 23 
FSupp. 341. 

90. U S.—The Susana, C.C.A Va., 2 
F’2d 410. 

58 C J p 103 note 21. 

91. N C—Lawrence v. Hodges, 92 N. 
C 672, 53 AmR 436. 

58 C.J. p 103 note 22. 

92. N.Y.—Best v Staple, 61 N.Y. 71 

58 C J p 103 note 23 

93. U.S—North River Coal, etc., Co. 
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v McWilliams, D C N.Y., 28 F 2d 
513 

58 C J p 103 note 25 

94. U S.—The Fort Orange, D.C N. 
Y, 5 FSupp 833 

58 C J p 104 note 27. 

95. Mass—Johnson v. Merrill, 122 
Mass 153. 

58 C.J. p 104 note 28 

96. U.S.—The Fort Orange, D.C.N. 
Y., 5 FSupp. 833 

97. N.C.—Lawrence v. Hodges, 92 N. 
C. 672, 53 Am.R 436. 

98. US.—In re Empire Shipbuilding 
Co., N.Y, 221. F. 223; 186 CCA. 
633, certiorari denied 35 S Ct. 938* 
238 US. 634, 59 L.Ed 1494 

99. U.'S —In re Empire Shipbuilding 
Co., supra. 

1. U.S.—In re Empire Shipbuilding 
Co., supra. 

2. Ky.—Arnold v. Eastin, 76 SW. 
*855, 116 Ky 686, 25 Ky.L, 895. 

58 C.J. p 104 note 33. 
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tion. The provisions of the Ship Mortgage Act, to 
the effect that the documents of a vessel covered 
by a preferred mortgage cannot be surrendered 
without the approval of the shipping board and that 
the board shall refuse approval unless the mortgagee 
consents thereto, indicate an intention to protect a 
mortgagee if the mortgage has once been registered 
on a United States vessel, and to prevent a transfer 
of the vessel thereafter without the consent of the 
board, 3 and the mortgage does not lose its priority 
because of the fact that the vessel is thereafter 
resold and not redocumented m the new home port 4 
On the other hand, if the vessel is sold and title 
changed before the mortgage is made, there must 
be a new registration of the vessel before a valid 
mortgage can be properly made and recorded under 
the statute. 5 

Failure to record documents in proper sequence 
has been held not to invalidate preferred ship mort¬ 
gages otherwise sufficient, as against the contention 
that the ships were not “vessels of the United 
States” when the mortgages were made because the 
mortgages were executed a few hours before the 
vessels were documented. 6 

(c) Place of Record 

Under the federal statutes the recording of a con¬ 
veyance or mortgage of a ship should be at her home 
port. 

Under the federal Ship Mortgage Act, 46 U.S. 
C.A. § 921, providing for the recordation of the 
conveyance or mortgage “in the office of the col¬ 
lector of customs of the port of documentation of 
such vessel,” as construed with the statute, 46 U.S. 
C.A. § 17, requiring all vessels to be registered at 
the port nearest to which the owner resides, the 
recording must be made m the district in which is 
the home port of the vessel, that is, the port nearest 
the owner's residence, in which the vessel has her 
permanent registry or enrollment, 7 and not at the 
port of the last temporary registry or enrollment 
when not such home port. 8 When, however, a 
registered vessel is sold to a resident of another 


state, and registered anew at the port of the new 
owner, and a mortgage taken for the purchase 
money, it, m order to have the status of a valid 
preferred mortgage, must be recorded in the office 
of the collector at the new port of registry. 9 The 
recording of the conveyance or mortgage elsewhere 
than at such home port is ineffectual as far as it 
constitutes notice to creditors or purchasers. 10 

Approval of commissioner of navigation . It ‘has 
been held that the home port of a vessel can be 
designated only with the approval of the commis¬ 
sioner of navigation, 11 and that the recording of a 
mortgage in a port not so approved is insufficient to 
afford it a preferred status, even though the ap¬ 
proval is subsequently secured and such port then 
becomes the home port of the vessel. 13 Other au¬ 
thority has held that, under the Home Port Act, 46 
U.S C.A. § 1012, the owner of a ship may choose 
the home port of his vessel, 13 subject to approval 
of the commissioner of navigation as a condition 
subsequent rather than precedent, 14 and that a 
record of a bill of sale or mortgage in a home port 
as selected by the owner is valid notwithstanding 
the approval of the commissioner was not secured 
until a date subsequent to the recording. 15 

(3) Under State Statutes 

A ship not registered or enrolled as a vessel of the 
United States is subject to state laws with respect to 
the registration of a conveyance or mortgage thereof. 

Where a ship has not been registered or enrolled 
as a vessel of the United States, it is subject to 
state laws, 16 and a conveyance or mortgage thereof 
must be recorded in accordance with state laws; 17 
and if, before the vessel is registered or enrolled, a 
mortgage is recorded agreeably to the laws of the 
state, such mortgage is valid as against creditors 
and a bona fide purchaser, 18 even after the vessel 
has been registered and enrolled. 19 After the ves¬ 
sel is registered or enrolled as a vessel of the United 
States, however, it becomes subject to the laws of 
the United States, as discussed supra subdivision b 
(2) of this section, and not to the registry laws of 


3. U.S.—The Smith & Terry No. 3, 
C.C.A.N.Y., 26 F 2d 964. 

68 C.J. p 104 note 35. 

4. U.S.—The Smith & Terry No. 3, 
C.C.A.N.Y., 26 F.2d 964. 

5 . U.S.— 1 The Susana, C.C A.Va^ 2 F 
2d 410. 

58 C.J p 104 note 37. 

6 . U.S.—The Fort Orange, D.C.N.Y., 
5 F.Supp 833. , 

7. U.a—The Jean L., D.C.Fla., 286 

, F. 727. i ■ - 

58 C.J. p 104 note 40i ’ ' < 1 * 

80 C J S.—42 


8 . US—White’s Bank v. Smith, N. 
Y, 7 Wall 646, 19 L.Ed. 211. 

58 C J. p 104 note 41. 

9 . U S.—The Lincoln Land, D.C. 
Mass, 295 F 358 

10. Ky—Arnold v. Eastm, 76 S.W 
855, 116 Ky. 686 , 25 Ky.L. 895 

58 C.J. p 1Q4 note 43. 

11 . U.S —The R. Lenahan, DCPa, 
lOFSupp 497. 

13 . U.$.—The R. Lenahan, supra. 

13. TJ S —The Fort Orange, D.C.N.Y., 
, 5 F.Supp. 833. 
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14. U S —The Fort Orange, supra. 

15. U S —The Fort Orange, supra. 

18. Me—iPerkins v. Emerson, 59 Me. 
319 

17. U.S—North River Coal, etc, Co. 
v. McWilliams, DC.N.Y., 28 F.2d 
613 

58 C J. p 104 note 48. 

18. I£e—Perkins v Emerson, 59 Me 
319 

68 C.J. p 105 note 49. 

19 . Ind—Stinson v. Minor, 34 Ind 
89. 
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the state, 20 and a recording of a conveyance or 
mortgage thereof in accordance with the state laws 
is ineffectual to give it validity as against a bona 
fide purchaser or creditor 21 A state statute as to 
filing of chattel mortgages is inapplicable to the 
mortgage of a vessel which has been recorded pur¬ 
suant to the laws of the United States. 22 

Filing . Where a mortgagor's home and boat 
when in the water are in one township, but when 
his boat is in his boathouse, it is in a different 
township, a mortgage on the boat is properly filed 
in each township. 23 

c. Effect of Recording 

A recording under the federal Ship Mortgage Act, as 
construed In the light of other provisions, is intended 
as notice to the whole world, and one proceeding with¬ 
out ascertaining whether or not there is a recorded en¬ 
cumbrance on the ship does so at his peril Enrollment 
of a ship pursuant to the provisions of the federal Home 
Port Act nullifies all purported encumbrances thereto¬ 
fore executed except as provided in such act. 

Under the recording provisions of the Ship Mort¬ 
gage Act, as construed with the further provisions 
of such act, a recording pursuant to such statute is 
intended as notice to the entire world, and one deal¬ 
ing with the ship has the duty to ascertain whether 
there is any encumbrance, and, if he fails to do so, 
he proceeds at his peril. 24 Where, in compliance 
with the statute, a mortgage on a vessel is properly 
recorded in the customhouse, and a certified copy 
is placed among the ship's papers, ample notice is 
given to persons dealing with the vessel that there 


is a preferred mortgage on it, 25 and the mortgage, 
considered as a whole, is not invalidated as a 
preferred mortgage by failure of the collector to 
indorse it on the ship's papers, as provided by the 
statute. 20 

The enrollment of a vessel pursuant to the pro¬ 
visions of the Home Port Act, 46 U S C A. § 
1012, has the effect of nullifying all purported en¬ 
cumbrances executed prior to such enrollment except 
as provided in such act, 27 and the records of the 
collector of customs at the home port of the ship 
are both inclusive and exclusive, 28 so that one with¬ 
out actual knowledge of a prior mortgage recorded 
only under state laws is protected by his subsequent¬ 
ly executed and recorded mortgage where the latter 
was recorded under the provisions of the federal 
statutes. 29 State statutes containing provisions for 
executing mortgages on personal property without 
a change of possession have been construed as 
designed to give the rules stated in the federal 
Home Port Act full operation and effect. 30 

Earlier statute . The earlier act of congress re¬ 
quiring the recordation of conveyances and mort¬ 
gages of vessels, which preceded the recording pro¬ 
visions of the Ship Mortgage Act, was a mere 
registry act, 31 and a recording thereunder gave 
no more hen or other priority to mortgages and con¬ 
veyances than they had before the passage of the 
act, 32 except a priority to recorded conveyances 
and mortgages, over mortgages and conveyances not 
recorded. 33 The recording did not affect the per- 


20. XT S —The Jean L., DC.Fla, 286 
F. 727. 

Me—Wood v. Stockwell, 55 Me 76 

21. N.Y.—-Ellis v. Rickett, 164 NT 
S 243, 177 App.Div 411. 

58 C.J. p 105 note 53. 

22. U.S—The Allianca, N.Y., 73 F 
452, 19 CCA. 528. 

58 C.J. p 105 note 54. 

23. Mich—Hartzler v. Radeka, 251 
NW. 554, 265 Mich. 451. 

24. U.S— 1 The Favorite, D.CN.T., 34 
F Supp 324, affirmed, C.C.A., 120 F. 
2d 899 

25. U S.—The Northern Star, CCA. 
NT, 7 F 2d 505, reversed on other 
grounds Morse Dry Dock & Repair 
Co v. The Northern Star, 46 S Ct. 
589, 271 U.S 552, 70 L.Ed 1082. 

20. U.S—The Northern Star, CCA. 
NT., 7 F2d 505, reversed on other 
grounds Morse Dry Dock & Repair 
Co v. The Northern Star, 46 S Ct 
589, 271 US 552, 70 L Ed. 1082 

27. Cal—Atlas Imperial Diesel En¬ 
gine Co v. Cnscuolo, 89 P.2d 674, 
32 Cal.App.2d 244, certiorari denied 
Cnscuolo v. Sweins, 60 S.Ct. 295, 
308 U.S, 620, 84 L.Ed. 517, rehear¬ 


ing denied 60 S Ct. 382, 308 U.S 
639, 84 L Ed 531. 

28. Cal—Atlas Imperial Diesel En¬ 
gine Co v. Cnscuolo, 89 P 2d 674, 
32 Cal App 2d 244, certiorari denied 
Cnscuolo v. Sweins, 60 S Ct. 295, 
308 U.S. 620, 84 L Ed 517, rehear¬ 
ing denied 60 S Ct. 382, 308 U.S. 
639, 84 LEd 531. 

29. Cal—Atlas Imperial Diesel En¬ 
gine Co v. Cnscuolo, 89 P 2d 674, 
32 Cal.App.2d 244, certiorari denied 
Cnscuolo v Sweins, 60 S Ct 295, 
308 U.S. 620, 84 LEd. 517, rehear¬ 
ing denied 60 S Ct. 382, 308 U.S. 
639, 84 LEd. 531. 

Termination of lien of prior mort¬ 
gage 

Where chattel mortgage covering 
motorboat being constructed was re¬ 
corded under state laws, but was not 
recorded m office of collector of cus¬ 
toms of home port of vessel, and 
where, after motorboat had been en¬ 
rolled and duly licensed, another, 
who had no actual knowledge of ex¬ 
istence of prior mortgage, took a 
chattel mortgage which was recorded 
in office of collector of customs of 
home port of motorboat m accord¬ 
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ance with federal statute, the rights 
of the subsequent mortgagee and his 
vendee were superior to rights of 
prior mortgagee, since the enroll¬ 
ment and licensing of the motorboat 
terminated as to the subsequent 
mortgagee the mortgage lien of the 
prior mortgagee —Atlas Imperial Die¬ 
sel Engine Co. v. Cnscuolo, 89 GP.2d 
674, 32 Cal.App 2d 244, certiorari de¬ 
nied Cnscuolo v Sweins, 60 S Ct 295, 
308 US 620, 84 LEd. 517, rehearing 
denied 60 S.Ct. 382, 308 U.S 639, 84 
L.Ed 531. 

30. Cal.—Atlas Imperial Diesel En¬ 
gine Co. v. Cnscuolo, 89 P 2d 674, 
32 Cal.App.2d 244, certiorari denied 
Cnscuolo v. Sweins, 60 S.Ct 295, 
308 US. 620, 84 L.Ed 517, rehear¬ 
ing denied 60 S.Ct. 382, 308 U S 
639, 84 L.Ed. 531. 

31. US—The Madrid, C.C.La., 40 F. 
677. 

58 C.J. p 105 note 56. 

32. U S.—The Madrid, supra. 

58 C.J. p 105 note 57. 

33. US —White's Bank v. Smith, N. 
T., 7 Wall. 646, 19 L.Ed 211—The 
De Sraet, C.C La., 10 F. 483. 
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sonal liability of the owner, 34 or give a force or 
validity to a conveyance or mortgage which it had 
not by the law of the place where it was made and 
executed. 35 The recording act charged every per¬ 
son taking title with notice of all recorded con¬ 
veyances or mortgages made by anyone in the chain 
of title while he held title, whether or not the re¬ 
cording of such conveyances then occurred. 36 The 
statute was no less effective in favor of an attach¬ 
ing creditor without notice than it was in favor of a 
purchaser. 37 

d. Renewal and Refiling 

Under some statutes a ship mortgage must be refiled 
after a specified lapse of time in order to retain its 
validity against third persons. 

Under some statutes a mortgage on certain ves¬ 
sels, in order to continue valid against creditors and 


subsequent purchasers, must be refiled before the 
expiration of a specified period of time, 38 and, if 
it is not so refiled, the mortgage ceases to be a lien 
as against a subsequent bona fide purchaser. 39 If 
it is refiled after the expiration of the specified pe¬ 
riod, the mortgage is revived as against subsequent 
creditors, purchasers, or mortgagees, 40 but is sub¬ 
ject to the claims of purchasers and mortgagees 
whose rights accrued during the default, 41 and to 
the rights of creditors whose debts were contracted 
before the refiling, 42 and it is not necessary that 
such debts should have become liens by judgment or 
attachment before the refiling, if they have been 
made liens before the question arises. 43 

A reregistry of a vessel at a different port has 
been held not to require a rerecording of a mortgage 
which was duly recorded when made at the former 
port. 44 


m. CHARTERS 


owners of a vessel let the entire vessel, or some 
principal part thereof, to another person, to be used 
by the latter m transportation for his own account* 
either under their charge or his. 47 It may be either 
an agreement by which the owner is to carry a 
cargo which the charterer agrees to provide or an 
agreement for the entire surrender of the vessel, by 
the owner to the charterer who hires it. 48 


§ 26. Definitions and Distinctions 

A charter party is a specific contract, by which the 
owners of a vessel let the entire vessel, or some prin¬ 
cipal part thereof, to another person, to be used by the 
latter In transportation for his own account, either under 
their charge or his. 

A charter party is a specific form of contract 
which relates to vessels, 45 and it has often been 
called a “mercantile lease.” 46 More fully defined, 
a charter party is a specific contract, by which the 


Distinctions . 


34. U.S—!Hurd v. Reeve, D.CN.I, 
12 F.Cas No.6,917—Mott v. Ruck- 
man, C.CNY, 17 FCas No 9,881, 3 
Blatchf. 71. 

35. U S —Srodes v. The Collier, C.C. 
Pa., 22 F.Cas.No.l3,272a. 

La.—Succession of Broderick, 12 La 
Ann 521. 

36. US—The W. B. Cole, Ohio, 59 
F 182, 8 CC.A. 78. 

37. Mass.—Potter v. Irish, 10 Gray 
416. 

58 C.J. p 105 note 62. 

38. NT.—Marsden v. Cornell, 62 N 
T. 215. 

58 C.J. p 105 note 67. 

39. N.T—Marsden v. Cornell, supra. 

40. NJ—Herrick v. King 1 , 19 N.J. 
Eq 80. 

41. N J.—Herrick v. King, supra. 

42. N.J.—Herrick v. King, supra. 

43. N J —Herrick v. King, supra. 

44. U.S —The Avalon, DC.WVa, 
169 P. 696. 

45. U.S—Phoenix Const Associates 
v. City of New Tork, D.C N Y., 33 
P.Supp. 666, 667. 

40. U.S.—The New Tork, D.CN.Y., 
93 F. 495. 


47. U S.—The New Tork, supra. 

58 C.J p 106 note 75. 

Similar definitions 

(1) A charter party is a specific 
and express contract by which the 
owner lets a vessel or some particu¬ 
lar part thereof to another person 
for a specified time or use —The Sev¬ 
erance, C C A N C , 152 P 2d 916, 921— 
Jooaes & Laughlin Steel Corporation 
v Vang, CCAPa, 73 P 2d 88, 91, 
certiorari dismissed 55 S.Ct, 406, 294 
US 735, 79 LEd. 1263. 

(2) Other similar definitions see 58 
C J. p 106 note 75 [a]. 

Contracts held charter parties 

(1) A contract under which libel¬ 
ant delivered two steamships for a 
term of years into the exclusive pos¬ 
session of respondent, which was to 
operate them between designated 
ports, pay to libelant a stated sum 
per month, and one half their net 
earnings after deducting such pay¬ 
ments, and return them on termina¬ 
tion of the contract in good repair 
and with an equal amount of apparel 
and furniture on board, was held a 
charter party—Metropolitan S S. Co 
v Pacific-Alaska Nav. Co., D.C Me, 
260 F. 973. 


A charter party has been held to 


(2) A contract, whereby towing 
company agreed to lease barges to 
oil company at certain rate per 
month and to furnish tug to tow 
barges at certain rate for each trip, 
and whereby no receipt or bill of 
lading was issued by towing com¬ 
pany and oil company retained cus¬ 
tody and control of oil until it was 
delivered to its customer, was one of 
“charter” of barges and a separate 
contract for towing whenever called 
on to do so —The Independent, C C.A. 
La, 122 P2d 141. 

(3) Under provisions of Suits in 
Admiralty Act giving district court 
jurisdiction over all claims arising 
out of charter, charter to United 
States of ship for trading for one 
round voyage which provided that 
vessel should be operated by owner 
and not charterer, and that charterer 
was to have total exclusive use of 
vessel’s carrying capacity, was time 
or voyage charter and not actual de¬ 
mise of vessel—Calmar S S Corp. 
v U. S., DC N.T, 103 P.Supp 243 

48. La.—Fish v. Sullivan, 3 So. 730. 

40 La.Ann 193 
58 C J. p 106 note 77. 
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be different from a contract of towage; 49 from an 
account concerning the trade of merchandise; 50 
from a contract for a partnership in the business of 
transporting freight and passengers ; 51 from a con¬ 
tract of hypothecation or mortgage; 52 and from 
a bill of lading or shipping document. 53 

§ 27. Who May Make Charter 

A charter party may be closed directly by the prin¬ 
cipals, and the master has power to make a charter 
party in a foreign port where the vessel owners have 
no agent. 

A charter party may be closed directly by the 
principals. 54 The master has power to make a 
charter party m a foreign port where the vessel 
-owners have no agent, 55 if he cannot communicate 
readily with the owners, 56 but he may not do so to 
secure a creditor of the owner of the vessel. 57 A 
master, in the home port, cannot bind the owners 
personally, by a charter party, without authority 
for that purpose, 58 even though he is sailing the 
vessel on shares, 59 in the absence of such authority, 
it is essential to the validity of the charter party 
that the managing owner should ratify. 60 

The master cannot, by mere virtue of his office, 
bind his owners by a charter party under seal, so as 
-to subject them to an action of covenant thereon, 61 
even though he may have acted under previous parol 
authority 62 or the charter has been ratified by 
parol. 63 


Furthermore, it has been held that a master can¬ 
not confer on a ship broker as agent authority to 
make a charter, under circumstances such that, if 
the agreement were made by the master himself, it 
would not be a valid charter party. 64 

Part owner . The owners of the majority interest, 
m the legal control and possession of a vessel, may 
make a valid charter binding it and the charterer 65 
and also minority owners, 66 at least where they 
owned their respective interests before and at the 
time of the execution of the contract. 67 

§ 28. Validity and Formation of Contract 
Generally 

a. In general 

b. Offer and acceptance 

a. In General 

General rules control with respect to the requisites 
and validity of a charter as a contract. 

General rules control with respect to the validity 
of a charter as a contract, 68 its validity resting on 
its contents and the circumstances under which it 
was executed, 69 and the parties may insert therein 
any provisions which are not violative of public 
policy or the law. 70 The charter, in order to be 
valid, must be supported by sufficient considera¬ 
tion, 71 must be mutual as to obligation, 72 the parties 
must have been competent to contract, 73 it must 
not have been tainted by fraud, 74 and it must be 


49. Wash.—Parker v. Washington 
Tug, etc, Co., 148 P. 896, 85 Wash 
575. 

Demise charter and contract of af¬ 
freightment distinguished see in¬ 
fra § 34 

50. U.S —Spring v. Gray, Me., 6 Pet. 
151, 8 L Ed 352. 

51. U S —-Ward v Thompson, Mich, 
22 How 330, 16 L Ed. 249. 

58 C.J p 106 note 80. 

52. US—Stalker v. The Henry 
Kneeland, D.C.N, Y„ 22 F Cas.No 
13,282. 

53. US—The G. R Crowe, CCAN. 
Y, 294 F 506, certiorari denied 44 
SCt. 335, 264 U.S. 586, 68 L.Ed 
862 

54. Mass —Metropolitan Coal Co v 
Boutell Transp, etc., Co, 81 HE 
645, 196 Mass 72 

58 C.J. p 106 note 84. 

55. US—The Director, DC.Or., 26 
F 708. 

58 C.J. P 107 note 86. 

56. U S —Richichi v. Drake, D.C.Me., 
280 F. 421. 

58 C.J. p 107 note, 87. 

57. U.S.—Hurry v Hurry, Pa, 12 F. 
Cas.No.6,922, 2 Wash.C.C. 145. 


58. N.Y.—Swan v. Ruckman, 25 
How.Pr. 468. 

58 C J. p 107 note 89. 

59. N.Y.—Swan v. Ruckman, supra. 

60. U S —Craig v. Magee, C-C.Pa., 
11 F. 175 

61. Me —Pickering v. Holt, 6 Me. 
160. 

62. Me.—Pickering v. Holt, supra. 

63. Me—iPickenng v. Holt, supra. 

64. U S.—Craig v. Magee, C.C.Fa., 11 
F. 175. 

65. U.S.—Bangs v. Lowber, C C 
Mass., 2 F.Cas.No 840, 2 Cliff. 157, 
reversed on other grounds 2 Wall. 
728, 17 L.Ed. 768. 

Ga.—Swift v. Tatner, 15 S E. 842, 
89 Ga. 660, 32 Am.SR. 101. 

66. Ga.—Swift v. Tatner, supra. 

67. Ga.—Swift v. Tatner, supra. 

68. U S.—The Interports No. 767, D. 
C N.Y., 18 FSupp. 396, affirmed, C. 
CA., 92 F.2d 601. 

69. U.S.—Adler v. Galbraith, etc., 
Co, D.C Wash., 156 F. 259. 

70. U S —Goldhill Trading & Ship¬ 
ping Co., S. A. Panama, v. Carib¬ 
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bean Shipping Co., D.C.N.Y., 56 F. 
Supp 31 

58 C.J. p 107 note 3. 

Liability for negligence 
Where charter party does not in¬ 
volve any question of public policy, 
parties thereto may provide against 
liability for negligence.—The Inter¬ 
ports No. 767, DCN.T, 18 FSupp. 
396, affirmed, C.CA., 92 F.2d 601. 

71. Ala.—Scott v. Moragues Lum¬ 
ber Co * 80 So. 394, 202 Ala. 312. 

58 C.J p 107 note 4. 

72. US.—The Gleaner, D.C.Cal., 240 
F. 163. 

58 C.J. p 107 note 5. 

73. Mass —Thompson v. Hamilton, 
12 Pick. 425, 23 AmD. 619. 

58 C.J. p 108 note 6. 

74. U S —New Orleans Coal & Bisso 
Towboat Co v. U. S, CCA La, 
86 F 2d 53, rehearing denied 86 F. 
2d 1008, certiorari denied St Paul 
Fire & Marine Ins. Co. v. New Or¬ 
leans Coal & Bisso Towboat Co. 
57 S.Ct. 669, 300 US. 676, 81 L.Ed. 
881, and Louisiana Nat. Bank of 
Baton Rouge v. New Orleans Coal 
& Bisso Towboat Co., 57 S £t. 669, 
300 U.S. 676, 81 LEd. 881, amended 



80 C. J. S. 


SHIPPING 


§ 28 


sufficiently definite and certain. 76 An agreement, 
however, is not invalidated by the fact that it is 
terminable at will. 76 

Formal requisites. A charter party does not re¬ 
quire any particular form for its validity. 77 So, 
letters 78 or telegrams 7 9 exchanged between the par¬ 
ties may be equivalent to a charter party. The cir¬ 
cumstance of the parties having named their agree¬ 
ment, a charter party does not make it one where it 
does not contain the essentials of such a contract. 80 
No precise technical words are required 81 

Necessity of writing . A charter need not be in 
writing, 82 and it is held that it may be by parol, 83 
or at least that provisions of a parol agreement of 
the same character may be valid and operate m the 
same manner as the provisions of a written charter 
party. 84 A government agency may enter into an 
agreement for the approval of a charter party 85 

b. Offer and Acceptance 

The expressed Intentions of the parties govern In 
determining whether there is a charter party, and the 
minds of the parties must meet without variance on 
.any material point between the offer and acceptance. 

The expressed intentions of the parties govern m 
-determining whether there is a charter party, 86 and 
they are not allowed to be defeated by their unex¬ 
pressed intentions or understandings. 87 As in other 


contracts, the minds of the parties must meet with¬ 
out variance on any material point between the offer 
and acceptance 88 If there is any part of it in 
regard to which the minds of the parties have not 
met, the entire instrument is a nullity as to all its 
clauses 89 Thus, an acceptance that varies from the 
offer cannot be deemed an assent to the proposition 
for a charter party to which it is sent in reply, 90 
but it is to be classed as an independent proposal, 91 
which counterproposal, in turn, in order to become 
a contract of charter party, would have to be ac¬ 
cepted by the first offerer 92 

Where the attempted acceptance is ineffectual to 
give rise to a valid charter because it varies from 
the terms proposed in the offer, such a defective ac¬ 
ceptance, not amounting to, or designed as, a 
counteroffer, does not destroy the existence of 
the offer so as to render it thereafter unavail¬ 
able as the basis of a charter party on a fur¬ 
ther acceptance which corresponds with the offer, 93 
at least where the inoperative acceptance was de¬ 
signed by the offeree to accord with, and be an 
agreement to, the offer, 94 and if, after an invalid 
acceptance but before the termination or with¬ 
drawal of the offer, the offeree expresses his assent 
by an acceptance complying with the terms of the 
offer, there is a sufficient manifestation of assent for 
the existence of a valid charter party. 95 Such sub- 


on other grounds, C.C. A., 89 F 2d 
967. 

58 C.J. p 108 note 8. 

3Fraud held not shown 
XT S —New Orleans Coal & Bisso 
Towboat Co. v. U S., CCA La, 86 
j&\2d 63, rehearing denied 86 F 2d 
1008, certiorari denied St 'Paul Fire 
& Marine Ins Co v. New Orleans 
-Coal & Bisso Towboat Co., 57 S Ct. 
669, 300 U.S. 676, 81 L.Ed. 881, and 
Louisiana Nat. Bank of Baton 
Rouge v. New Orleans Coal & Bisso 
Towboat Co., 57 S Ct 669, 300 US 
676, 81 LBd. 881, amended on oth¬ 
er grounds, C.C A, 89 F.2d 967. 

"75- Ala—Scott v. Moragues Lumber 
Co, 80 So 394, 202 Ala. 312. 

£8 C.J. p 108 note 9. 

•*76. TX.S—Shamrock Towing Co. v. 

New York, C.CAN.Y., 16 F.2d 199 
58 C.J. p 108 note 10 

•77. U.S —American Hawaiian SS 
Co. v. Willfuehr, D.C.MO., 274 F. 
214. 

58 C.J. p 110 note 48. 

‘78- N.Y.—Tweedie Trading Co v. 
Craig, 144 N.Y.S. 68, 159 App Div. 
192. 

-58 C.J, p 110 note 49. 

*79- U.S.—Det Forenedb Dampskibs- 
Selskab Aktieselkab v. C. F. & G. 


W Eddy, Inc, D.C Mass, 293 F 
82. 

58 C J. p 110 note 50 

80. U.S.—Stalker v. The Henry 
Kneeland, D C N.Y., 22 F Cas No. 13,- 
282. 

81. U.S —Salmons Dredging Corp. v 
Herma, CA.SC, 180 F 2d 233. 

82. Mass.-j-Muggridge v. Eveleth, 9 
Mete. 233 

58 C.J. p 111 note 54 

83. U S.—Salmons Dredging Corp v 
Herma, CA.SC, 180 F.2d 233—Pe¬ 
tition of Reliance Marine Transp. 
& Const Corp., D.C.Conn., 89 F 
Supp. 272. 

58 C.J p 111 note 55 

84. US —Huron Barge Co. v. Tur¬ 
ney, DC Ohio, 71 F 972. 

58 C.J. p 111 note 56. 

85. US—Sangumeu v. U. S, 83 Ct 
Cl. 1. 

Chartering committee of shipping 
board 

U.S—Sangumeti v U. S., supra. 

86. U.S.—The Alberto, C.C La., 24 
F. 379 

87. NY —Weber v. Kingsland, 21 N. 
Y.Super. 415. 

58 C.J. p 108 note 13. 

88. U S.—The Fred E. Hasler, C.C.A, 
N.Y., 65 F.2d 589 

58 C.J. p 108 note 15. 


Subsequent communication 

A positive and unequivocal tele¬ 
gram of vessel owner chartering ves¬ 
sel to charterer created an uncondi¬ 
tional contract when acted on by the 
charterer, and a condition could not 
be imported into the contract by a 
subsequent letter seeking to make 
the charter conditional on the own¬ 
er’s communication with vessel — 
Putnam Lumber Co v. Ashcraft-Wil- 
kmson Co., CCJLFla., 96 F.2d 233. 

89. U S.—La Compama, etc. v. Span- 
lsh-Amencan Light, etc, Co., N.Y* 
13 S Ct. 142, 146 U.S. 483, 36 L.Ed. 
1054. 

58 C.J. p 108 note 16. 

90. Mass—Metropolitan Coal Co v. 
Boutell Transp., etc, Co., 70 NE 
421, 185 Mass. 391. 

91. Mass.—Metropolitan Coal Co v. 
Boutell Transp., etc, Co., supra 

92. Mass.—Metropolitan Coal Co v 
Boutell Transp., etc., Co., supra. 

93. Mass.—Walter v. B o u t el 1 

Transp, etc, Co, 81 NE 650, 196 
Mass 90—Metropolitan Coal Co. v 
Boutell Transp., etc., Co., 81 NE 
645, 196 Mass. 72 

94. Mass.—Metropolitan Coal Co v. 
Boutell Transp., etc., Co., supra 

95. Mass.—Walter v. Boutell 

Transp., etc, Co., 81 NE 650, 196 
Mass. 90—Metropolitan Coal Co. v. 
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sequent acceptance is sufficient for this purpose, al¬ 
though it is made orally and although the offer and 
the invalid prior acceptance have both been in 
writing 96 Insertion of a separable and independ¬ 
ent clause, not of the essence of the contract, into 
a charter party by mistake has been held insufficient 
to sustain the contention that no valid charter party 
has m fact ever been entered into. 97 

Negotiations and preliminary transactions . Mere 
willingness of the parties to enter into a charter 
party is not enough to constitute such a contract 98 
With charter parties, as with other contracts, the 
test as to whether a paper is a contract or an agree¬ 
ment to make a contract depends on whether there 
is embodied within the paper everything which the 
parties may have agreed to do, the other requisites 
to a contract being present 99 The fact that the par¬ 
ties intend to express their agreement in a more for¬ 
mal instrument will not preclude it from constituting 
a present charter 1 unless there is a definite under¬ 
standing of the parties to the contrary. 2 So, the 
fact that the charter is executory in some of its 
requirements does not render it incomplete so as to 
preclude it from being a “contract” as distinguished 
from a “preliminary agreement.” 3 When negotia¬ 
tions are by letters, whether they have resulted in 
a completed contract or are merely incidental to the 
making of a future contract is often a difficult ques¬ 
tion 4 and is to be determined by the intention of the 
parties 5 

Conditional agreement. Where the assent of a 
party to a proposed charter party is conditional 
only, and the condition is never fulfilled and never 
waived, such imperfect assent is insufficient for the 
creation of a charter party. 6 Thus, where the as¬ 
sent of the owner is expressly conditioned on the 
responsibility of a guarantor furnished by the char¬ 


terer, the charterer has no valid charter which he 
can enforce against the owner if the guarantor turns 
out to be irresponsible, 7 and, where the owner’s 
consent is conditioned on the furnishing of a surety 
by the charterer, and no surety is furnished, no 
charter party results. 8 The mere fact, however, 
that the owner knows that the charterer intends to* 
transfer his charter rights to third persons with 
whom he is bargaining does not make the charter 
conditional on the successful consummation of the 
intended transfer where it is not expressly so pro¬ 
vided, 9 the agreement under such circumstances 
is a valid charter party from the time of execution, 
and not a mere memorandum conditioned on the 
success of another transaction. 10 

Where the contract for a charter party is condi¬ 
tional, and the specified condition occurs, the con¬ 
tract remains thereafter as if no condition had ever 
been stipulated; 11 if no time is stipulated within 
which the condition shall be satisfied, it is sufficient 
to make the charter party absolute that it happens 
within a reasonable time after the agreement is 
made 12 Where the condition is not one which is 
precedent to the existence of a charter party but 
is only one which is precedent to the existence of 
any obligation on the part of one of the parties to 
a charter already agreed to, the failure of such a 
condition is not sufficient to prevent the existence 
of a valid charter party. 13 

Waiver and estoppel . In the absence of some' 
statutory limitation or considerations of an accepted' 
public policy, the parties to a charter may include 
such waiver provisions as may constitute their bar¬ 
gain. 14 The parties to a proposed charter party 
may, by their acts and conduct manifesting assent, 
bmd*themselves so that the objection of an absence 
of the assent requisite to the existence of a valid 


Bout ell Transp, etc., Co, 81 N.E. 
645, 196 Mass. 72. 

96- Mass —Metropolitan Coal Co. v 
Boutell Transp., etc, Co., supra 

97. U S —Ainesworth Coal, etc , Co 
v Trafikaktiedolaget Grangesberg 
Oxelosund, CCAMd., 287 F. 291. 

58CJ p 109 note 24 

98. U.S.—Eastern Transp Co. v 
East Carolina Lumber Co, DC 
Pa, 262 F 195 

99. U.S—The Fred E. Hasler, CC 
AN.Y, 65 F 2d 589. 

58 C J. p 109 note 28. 

1. US —American Hawaiian SS. Co 
v. Willfuehr, D C.Md., 274 F 214 

68 C J. p 109 note 29. 

2 . U.S—Eastern Transp Co v East 

Carolina Lumber Co., D.CPa, 262 

F. 195. 


N.Y.—Jewett v. Emson, 25 N.Y. Su¬ 
per. 165. 

3. U.S —Andersen v. Texas Co , C C 
ANY, 279 F. 76. 

58 C J p 109 note 31. 

4. U.S —Det Forenede Dampskibs- 
Selskab Aktieselkab v. C F & G 
W. Eddy, Inc., D C Mass, 293 F 
82. 

5. U.S —Det Forenede Dampskibs- 
Selskab Aktieselkab v. C. F. & G 
W Eddy, Inc, supra. 

58 C J. p 109 note 33. 

6. US—The H. W. Edye, D.CN.Y., 
12 F Cas No.6,964, 10 Ben. 238. 

7. U S.—Erlen v. The Brewer, C.C. 
NY, 8 FCas.No 4,519. 

8. US—The H W. Edye, DCN.Y., 
12 F Cas No.6,964, 10 Ben 238 

9. U.S.—Chamberlain v. Pettit, D.C 
Pa, 49 F 109. 
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10. U.S.—Chamberlain v. Pettit, su¬ 
pra. 

11- Ala.—Scott v. Moragues Lumber- 
Co, 80 So. 394, 202 Ala. 312. 

58 C J p 110 note 39. 

12. Ala —Scott v. Moragues Lum¬ 
ber Co, supra 

13. U S —Andersen v Texas Co , C. 
C.AN.Y, 279 F 76—American Ha¬ 
waiian SS Co v. Willfuehr, D C 
Md. f 274 F. 214. 

14. U S.—Phoenix Const. Associates 
v. City of New York, D.C.N.Y., 33 
F.Supp. 666. 

Exemption from liability 

The provision m a charter exempt¬ 
ing city from liability for damages 
to equipment was valid if charter - 
was made by city as principal.— 
Phoenix Const. Associates v. City of 
New York, supra. 
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charter party is no longer available to them; 15 
thus the delivery of a vessel by the owner 
to the charterer may amount, in legal effect, 
to the adoption by the owner of the existing charter 
party, 16 and, conversely, the delivery and receipt 
of the ship have been held to constitute at least a 
technical acceptance by the charterer of the terms 
of the charter as they are expressed. 17 In order, 
however, for one of the parties to a proposed charter 
party to be held to have waived a variation, and 
agreed to a substitution proposed by the other party, 
it must appear that he knew of it. 18 Although the 
charter contract is not signed in behalf of the ship 
or her owners, it is binding on both parties, if it 
has been delivered to, and accepted by, them, and 
the ship has entered on its performance. 19 Where 
an agreement by the charterer to save the owner 
from any loss is conditional, but the owner refuses 
to recognize any right under the charter, the own¬ 
er cannot recover on the conditional agreement. 20 

§ 29. Charters by Agents or Brokers 

a. In general 

b. Commissions or other compensation 

a. In General 

One may be bound by a charter party entered into 
t>y his agent withm the scope of his authority. The 
general rules of agency apply with respect to the personal 
liability of the broker or agent. 

In the absence of ratification, one person is not 
bound by a charter party entered into by another 
'Without authority from him, 21 or in excess of his 
authority 22 Conversely, one may be bound by a 
■contract entered into by his agent within the scope 


of his authority. 23 A broker's authority to effect 
charters depends on his special instructions at that 
particular time, 24 and may be at any moment with¬ 
drawn 25 Authority to enter into a charter party 
need not be conferred by a specialty, 26 or by any 
other particular form of instrument. 27 

Where no limitation is placed on the manner in 
which the agent’s authority to charter is to be ex¬ 
ercised, it may be exercised in any way appropriate 
to carrying the authority into effect. 28 An agent to 
whom only limited and special authority to enter 
into a charter party is given cannot confer on a 
subagent for that purpose a broad discretionary 
power so as to bind the principal to a charter or 
other contract which the agent himself was not au¬ 
thorized to enter into 29 Matters with respect to 
the agent’s authority, 80 and those with respect to 
ratification by the principal, 31 are governed by the 
law of the place where the authority has been con¬ 
ferred or where the conduct asserted as a ratifica¬ 
tion took place rather than by the law of the place 
where the charter party agreement, if any, was 
executed. Under the particular circumstances, a 
cargo owner may act as an agent. 32 *• 

Ratification of unauthorized charter. An unau¬ 
thorized charter may be ratified by the person whom 
it is sought to bind, 33 as by failure to disaffirm it 
within a reasonable time after knowledge, 34 and in 
order that there may be ratification, it must be with 
full and correct information as to the facts. 35 

Personal liability of agent or broker on charter 
party. The general rules of agency apply with 
respect to the personal liability of the broker or 
agent on the charter party, as, for example, in the 


TLB. XT S.—‘Petition of Howard, D.C 
N.Y., 53 FSupp 556. 

58 C.J. p 110 note 43 

3.6. U S —La Compania, etc., v. Span¬ 
ish-American Light, etc , Co , NY, 
13 SCt. 143, 146 U.S 483, 36 LEd 
1054. 

*17. TT.S —Shamrock Towing Co. v. 
New York, C.CA NY, 16 F 2d 199 

58 C.J. p 110 note 45. 

*18. Mass —Metropolitan Coal Co. v. 
Boutell Transp., etc, Co., 70 NE 
421, 185 Mass 391. 

58 C.J. p 110 note 46 

19. 17.S —James v Brophy, Mass., 

71 F 310, 18 CCA 49. 

r 58 C.J. p 110 note 47. 

*20. Tex —Prince Line Limited v 
Steger, Civ App., 210 S.W 223, error 
refused. 

'21. US—The Rakel, C.C.A.Fla., 286 
F. 325 

58 C.J p 111 note 57. 

*22. TJ.S—Adler v. Galbraith, etc.. 


Co , D C.Wash , 156 F. 259—Starr v. 
Galgate Ship Co., Cal., 68 F 234, 
15 C.C A 366. 

23. US—The Atlanta, D.C.Ga., 82 
F Supp 218 

58 C.J p 111 note 60. 

24. US —The Atlanta, supra. 

25. U.S—The Atlanta, supra 

26. US—Quirk v Clinton, DCN.Y, 
20 FCasNo 11,518. 

27. U S —Quirk v. Clinton, supra. 

28. U.S.—Quirk v. Clinton, supra. 

29. U S —Adler v. Galbraith, etc., 
Co, DC Wash, 156 F 259 

30. U S —Adler v. Galbraith, etc., 
Co., supra. 

31. U S —Adler v. Galbraith, etc., 
Co, supra 

32. U S —Linea Sud-Americana v. 
7,295 40 Tons of Linseed, D.C.NY., 
29 F.Supp. 210, affirmed, C.C.A., 
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108 F 2d 755, certiorari denied 60 
SCt. 615, 309 US 672, 84 LEd. 
1018. 

Expropriation by foreign government 
Where Spanish Loyalist Govern¬ 
ment expropriated ship en route to 
New York, subrogating itself to the 
vessel’s obligations, cargo owner who, 
pursuant to arrangement with the 
Spanish Government, chartered other 
ships to transship the cargo to New 
York, acted as the Spanish Govern¬ 
ment’s agent—Linea Sud-Americana 
v. 7,295 40 Tons of Linseed, supra. 

33. U S —Morris v. The Alvah, D C. 
NY., 59 F. 630, affirmed 77 F. 315, 
23 CCA. 181. 

58 CJ. p 112 note 68. 

34. Wis.—Saveland v. Green, 40 Wis. 
431. 

58 C J. p 112 note 69 

35. IT.S.—Adler v. Galbraith, etc, 
Co, D.C.Wash, 156 F. 259. 

58 C.J. p 112 note 70. 
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case of the absence of a real principal, 36 or in the 
case of an undisclosed agency or principal. 37 So 
the general rules apply m the determination of 
whether a charter is so executed by a broker or 
agent as to impose personal liability on him. 38 

b. Commissions or Other Compensation 

In the absence of an agreement to the contrary 
commissions of a ship broker for procuring a charter 
are payable as soon as the charter is effected. 

In the absence of an agreement to the contrary, 
commissions of a ship broker for procuring a charter 
are payable as soon as the charter is effected, 39 and 
his rights thereto do not depend on the performance 
of the contract, 40 or his right to a commission is 
not defeated by the loss of the ship, 41 by the fact 
that the charter is annulled by reason of war, 42 or 
by the fact that the original charter is canceled by 
the parties thereto. 43 Unless there is a valid and 
binding custom to the contrary, the fact that a 
charter is not in fact executed will not preclude 
recovery by the broker of his compensation where 
he has performed his duties in bringing the parties 
together and they have agreed on the terms of the 
contract, 44 but he is not entitled to such a recovery 
where the transactions between the owners and 
charterer are merely negotiations looking to a 
contract. 45 An agreement by an owner to pay a 
broker commissions for obtaining a charter for his 
vessel from the government is not void as being a 
contract against public policy. 46 

A broker cannot act as agent for both parties 
to the transaction so as to be entitled to pay for 
his services from each one unless both parties un¬ 
derstand his position and expressly agree to such 
payments, 47 except that in some ports by usage 


when negotiation is closed the shipowners are liable 
to the broker for a fixed commission for bring¬ 
ing the parties together, although the broker, m 
initiating action looking to a charter party, was to 
be regarded as the agent of the charterer rather 
than of the owner. 48 A shipping broker has no lien 
on a vessel, m admiralty, for services m procuring 
a charter party. 49 

Since he is not a party to the contract, the extent 
of the broker’s compensation is not to be determined 
by the stipulations in the charter party with respect 
thereto. 50 If the broker’s contract with his principal 
entitles him to perform certain services and collect 
certain compensation in addition to the commission 
for procuring the charter, the failure to set out the 
full terms of their agreement in the charter party 
does not defeat the broker’s right to claim under the 
agreement actually made by him with the prin¬ 
cipal, 51 and this is true, even though there are 
stipulations in the charter party with respect to the 
services and the compensation of the broker. 52 
Where brokerage is to be determined by the amount 
of the vessel’s earnings, the whole earnings of the 
vessel under the charter should form the basis for 
estimating the broker’s compensation 53 Where the 
amount of commission is determinable on the basis 
of a percentage of the freight to be earned, or the 
cargo to be carried in a charter for a specific voy¬ 
age, the commissions are to be estimated not by 
the ultimate profits actually derived from the adven¬ 
ture, but by what 'they might be if it should prove 
successful, 54 that is, if the contemplated voyage 
were performed with the full contemplated cargo. 56 

The mere fact that the charter party recites that 
the broker procuring the original charter shall be 


36. US—New York, etc, SS Co v 
Harbison, C.CConn, 16 F. 688, 21 
Blatchf 382. 

37. Cal —Kerry v Pacific Mar. Co , 
54 P 89, 121 Cal 564, 66 Am.S.R 
65 

58 C J p 112 note 74 

38. U S —Hudson Trading Co v 
Hasler, DON'T, 11 F 2d 666. 

58 C J p 112 note 76. 

39. US—Quirk v Clinton, DC.NY., 
20 FCas.No 11,518. 

NY.—Brown v. Post, 29 NY Super 
111 

40. US —Quirk v. Clinton, DON. 
Y., 20 F.Cas No 11,518 

N Y —^Brown v. Post, 29 N Y.Super 

111 . 

41. Pa—Hagar v. Donaldson, 25 A- 
824, 154 Pa. 242. 

58 C J. p 113 note 90. 


42. U S —Vellore S S Co v Steen- 
grafe, NY, 229 F. 394, 143 CCA. 
514 

43. N Y,—Kane v. Neptune Shipping, 
79 N.Y S 2d 396, 274 App Div. 28 

44. Mass—Cook v. Fiske, 12 Gray 
491 

58 CJ. p 113 note 96. 

45. NY.—Jewett v Emson, 25 N.Y 
Super 165. 

58 C.J. p 114 note 97. 

46. N Y.—Howland v. Coflln, 47 Barb 
653. 

58 C.J. p 113 note 95. 

47. U.S —Robbins v Sears, C.C N.Y., 
23 F 874. 

4a NY—Jewett v. Emson, 25 N.Y. 

Super. 165. 

58 C J. p 115 note 23. 

664 


49. US—The Thames, D C.N.Y., 10 
F. 848 

58 C J. p 115 note 24. 

50. NY—Notman v. Galveston SS. 
Co., 122 NYS 598, 137 App Div 
851 

58 C.J p 115 note 29 

51. NY—-Weber v. Kmgsland, 21 
NY Super 415. 

58 C J. p 116 note 34. 

52. N Y —-Weber v. Kmgsland, su¬ 
pra. 

53. NY—Sturgis v. New Jersey 
Steamboat Co, 62 N.Y. 625. 

58 C.J. p 116 note 36 

54. NY—Brown v. Post, 29 N.Y.Su¬ 
per. 111. 

55. N Y.—Brown v. Post, supra. 

58 C.J. p 116 note 38. 
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entitled to a commission in the event of any con¬ 
tinuation or extension by the parties does not give 
him an enforceable right thereto, as he is no party 
to the contract, 56 and even should such a promise 
be made him, he would not be entitled to recover 
commissions for the extension of the charter unless 
the promise was made under such circumstances as 
to constitute a binding contract, 57 the absence of 
any mutuality of obligation being sufficient to pre¬ 
vent the broker from such recovery. 58 Further¬ 
more, although a binding contract for commission 
in the event of the extension or continuation of the 
charter is made, the broker is not entitled to a 
commission on a new charter, incorporating new 
provisions and made directly between shipowner and 
charterer, without any acts whatever by the broker 
during the negotiations, 59 the contractual provision 
for commission in the event of extension or con¬ 
tinuation is not operative where there is a new 
negotiation, 60 even though the parties, the subject 
matter, and the hire remain unchanged. 61 The 
broker’s right to compensation is not affected by a 
modification of charter provisions by the agreement 
of the parties. 62 

Compensation of subagents or persons aiding 
broker. Rights as to commissions of subagents, em¬ 
ployed by the brokers, for the chartering of a 
vessel, are controlled by the terms of the actual 
contract which the brokers had made with their 
principal. 63 A broker employed to procure a char¬ 
ter party may recover the whole commission in his 
own name, although he is bound to pay over a 
portion to others who have aided in procuring such 
charter. 64 


§ 30. Subcharters and Assignments of Char¬ 
ters 

a. Subcharters 
b Assignments of charters 

a. Subcharters 

In the absence of prohibitions In the original char¬ 
ter, a charterer may execute a subcharter which is an 
independent contract. 

In the absence of prohibitions m the original 
charter party, a charterer may execute a subchar¬ 
ter. 65 A subcharter is not merely an equitable as¬ 
signment of the first charter, 66 even though it re¬ 
cites that it is a recharter, 67 but it is an in¬ 
dependent contract between the charterer and the 
subcharterer 68 and it is, in the absence of some spe¬ 
cific reference, in no way connected with the original 
charter except as regards the determination of the 
charterer’s right to subcharter. 69 It does not create 
any contractual relationship between the subchar¬ 
terer and the owner, 70 even though on the same 
terms as the original charter, 71 and no liability, 
based on such a relationship, can be asserted against 
the subcharterer. 72 The subcharterer’s knowledge 
that the charterers had chartered the vessel from 
the owners does not alter the status of the parties 73 
or release the charterers from the obligations which, 
by their charter party with the subcharterers, they 
voluntarily assumed. 74 The expression m the sub¬ 
charter of obligations which the law would other¬ 
wise imply does not destroy the rights of the sub¬ 
charterer to enforce such obligations. 75 The rela¬ 
tion of bailor and bailee may exist between the 
owner of the vessel and the subcharterer, 76 or the 
subcharterer may act as agent for the owner. 77 


66. N.Y.—Wot man v. Galveston SS. 
Go, 122 N.Y.S 598, 137 App Div. 
851 

57. N.Y.—:Notman v. Galveston SS. 

Co., supra. 

68. NY.—Notman v. Galveston SS 
Co., supra 

69. NY—Notman v. Galveston SS 
Co., supra 

58 C.X p 117 note 52. 

•60. NY—Notman v Galveston SS 
Co, 22 NYS. 598, 137 App Div 
851. 

61. N.Y—Notman v. Galveston SS 
Co., supra. 

62. N.Y.—Kane v. Neptune Shipping, 
79 N.Y.S 2d 396, 274 App Div. 28. 

58 C.J. p 117 note 55. 

*63. La.—Brown, etc., Co. v. Haigh, 
37 So 478, 113 La 563. 

58 C.X p 115 note 28. 

64. Mass —Bruce v. Parsons, 12 
Cush. 591. 

65. U.S.—The Ely, DCN.Y., 110 F. 


563, affirmed 122 F. 447, 58 C.CA 
429 

58 C X p 117 note 56 

66. N.Y —Swift v. Tross, 55 How 
Pr. 255. 

58 C J p 117 note 57. 

67. N.Y.—Swift v. Tross, supra. 

68. NY.—Swift v Tross, supra 

69. N.Y.—Swift v. Tross, supra 

70. U.S—Perez v. Cia Tropical Ex- 

portadora, Ltda, of Costa Rica, C. 
A.Fla, 182 F.2d 874—Flat-Top 

Fuel Co. v. Martin, CCAN.Y, 85 
F 2d 39, certiorari denied 57 S.Ct 
110, 299 U.S 585, 81 LEd. 431. 

58 C.X p 117 note 62. 

71. U S.—Phosphate Mm. Co v. 
Unione Austriaca di Navagazione, 
etc., CC.ANY, 3 F.2d 239—The 
Banes, N.Y., 221 F. 416, 137 C.CA 
214. 

72. U.S—Dampskibs Aktieselskahet 
Thor v. Tropical Fruit Co., C.C.A 
N.Y., 281 F 740. 

58 C X p 117 note 64. 
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73. NY—Swift v. Tross, 55 How 
Pr 255. 

74. NY—Swift v. Tross, supra. 

75. NY—Swift v. Tross, supra. 

76. U S —Seaboard Sand & Gravel 
Corp v Moran Towing Corp, C C 
A N.Y., 154 F.2d 399. 

77. US—The Xristo, DCNY. t 43 
FSupp 29, affirmed, CCA, Mid¬ 
dleton & Co ('Canada) Limited v. 
Ocean Dominion S S Corp, 137 F. 
2d 619, certiorari denied 64 S.Ct. 
432, 320 U.S. 802, 88 L.Ed. 484. 

Liability under port bills of lading 
A subcharterer has been held not 
liable under port bills of lading 
for loss of goods where the owner 
of the ship was the carrier and the 
bills of lading were signed by the 
subcharterer as agent for the owner 
—The Insto, D C N.Y., 43 F Supp. 29, 
affirmed, C.CA., Middleton & Co 
(Canada) Limited v Ocean Dominion 
S. S. Corp, 137 F.2d 619, certiorari 
denied 64 S Ct. 432, 320 U.S. 802, 88 
L.Ed 484. 
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The owner owes the subcharterer the duty not 
to cause damage to the subcharterer’s property by 
the negligent use of the vessel, 78 and he owes the 
duty of exercising reasonable care to have the vessel 
safe or seaworthy, 79 and will be responsible for the 
negligent failure of the master of the vessel to as¬ 
certain its seaworthiness. 80 The fact of suit by the 
subcharterer against the owner for unseaworthiness 
of the vessel has been held not a good defense to 
the charterer against a suit brought against him by 
the subcharterer on his agreement to furnish a sea¬ 
worthy vessel, 81 at least where the claim is not 
shown to have been reduced to judgment. 82 The 
subcharterer, where in operation and control of the 
vessel, is primarily 83 liable for injuries resulting 
from the defective condition of the vessel 84 to an 
invitee of the subcharterer 85 but not to a mere 
licensee, 88 and is subjected to the same liability as 
though it were the owner of the vessel 87 

A repudiation of a subcharter contract does not 
constitute a breach of the subcharter unless the sub¬ 
charterer elects to treat it as such. 88 Where the 
vessel is under separate charters for successive peri¬ 
ods to different charterers, the breach of a subchar¬ 
ter, executed under one of such charters, may render 
the subcharterer primarily liable, and his charterer 
and the owner secondarily liable in the order stat¬ 
ed. 89 When a subcharter is given, the master is 
the charterer’s agent, in dealing with the subchar¬ 


terer, only within the terms of the original char¬ 
ter; 90 as to any further dealings with the subchar¬ 
terer respecting the vessel, he acts for the owner. 93 
Where the master is employed and paid by the char¬ 
terer, the charterer and not the subcharterer wil T 
be responsible for injuries resulting from the mas¬ 
ter’s acts and negligence. 92 

Notice to, and assent of, owner to sub charter. 
Where the charter party gives the charterers the op¬ 
tion of subletting the vessel on giving notice to the 
owner, it has been held that the mere fact that the 
subcharterer paid the first month’s charter hire by 
its own check -was not sufficient to amount to notice 
to the owner. 93 Such a provision in the charter 
party does not render it necessary for the charterer 
to give notice where it enters into a mere contract 
of affreightment not constituting a charter of the 
vessel, 94 and it has been held that a subcharter, for 
this purpose, must be such a charter as amounts to a 
demise of the vessel so as to make the subcharterer 
the owner pro hac vice 95 Where the charterer does 
give notice and the owner assents to the subchar¬ 
ter, the condition is fully met, 96 no particular form 
of assent to the subcharter is required where not 
stipulated for by contract, 97 mere silence being suffi¬ 
cient for the purpose if the circumstances are such 
that it indicates assent to the proposed subcharter. 98 

Operation and effect of original charter . The 
charterer cannot, by a variation in the terms of a 


78. U S —-Flat-Top Fuel Co. v. Mar¬ 
tin, C.CA.NY, 85 F.2d 39, certio¬ 
rari denied 57 S.Ct 110, 299 U.S 
585, 81 L Ed 431. 

Liability to charterer or shipper for 
loss of, or injury to, cargo see in¬ 
fra § 50. 

79. TJ S —Flat-Top Fuel Co. v. Mar¬ 
tin, supra. 

Warranty of seaworthiness see infra 
§ 36. 

80. U.S—Flat-Top Fuel Co. v. Mar¬ 
tin, supra 

81. NT—Swift v. Tross, 55 How 
iPr. 255 

82. N T —Swift v Tross, supra 

83. U S —Thibeault v Boston Tow¬ 
boat Co., D C Mass , 28 F Supp 152, 
affirmed, CCA, Mystic Tei minal 
Co. v. Thibeault, 108 F.2d 813. 

84. U S —Mystic Terminal Co v 
Thibeault, C.C A.Mass., 108 F 2d 
813. 

85. TJ S —Mystic Terminal Co v 
Thibeault, supra 

Safe place to wort 

(1) Subcharterer with which tow¬ 
boat company orally contracted to 
tow freight car float furnished by 
subcharterer was required to keep 
roof over loading platform on floats 


m reasonably safe condition for use 
by employee of towboat company, 
whose work required his presence on 
the roof, and it was held liable to 
employee for injuries sustained be¬ 
cause of defective condition of roof 
—Thibeault v Boston Towboat Co, 
D'CMass, 28 F Supp 152, affirmed, 
C.C A, Mystic Terminal Co. v. Thi¬ 
beault, 108 F.2d 813. 

(2) Subcharterer, if it relied on in¬ 
spections of the float made by the 
charterer, was bound by inadequacy 
of the inspections, in fulfilling the 
duty that it owed to the employee 
to exercise reasonable care to pro¬ 
vide him a safe place m which to 
work—Thibeault v. Boston Towboat 
Co, D.C Mass, 28 F Supp. 152, af¬ 
firmed, C C A., Mystic Terminal Co v. 
Thibeault, 108 F2d 813. 

86. U.S —Mystic Terminal Co. v 
Thibeault, CCA Mass., 108 F2d 
813. 

87. U S —Thibeault v. Boston Tow¬ 
boat Co, D.C Mass , 28 F Supp 152, 
affirmed, C C A., Mystic Terminal 
Co. v Thibeault, 108 F 2d 813. 

88. U S —The Tampico, C.C A Cal, 
286 F. 482. 

89. U S —Gans SS Line v. Wilhelm- , 
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sen, CCAN.Y, 275 F 254, certio¬ 
rari denied 42 S Ct. 97, 257 U.S 
655, 66 LEd 419. 

58 C.J p 119 note 99. 

90. N.Y.—Moss v Husted, 66 NY. 
539. 

91. N.Y—Moss v. Husted, supra. 

58 C.J. p 119 note 2. 

92. TJ.S —The Martha R Grimes, D. 
C.N.Y., 49 F Supp. 591 

93. U S —The Capitame Faure, D.C 
NY., 1 F2d 406, modified on other 
grounds, CCA, 10 F2d 950, certio¬ 
rari denied Societe de Navigation a 
Yapeur France Indo-Chine v Coop¬ 
er & Cooper, 46 SCt. 634, 271 US. 
684, 70 LEd 1150, and Societe de 
Navigation a Vapeur France Indo- 
Chine v. Harnson & Crossfield, 46 
S Ct. 634, 271 U S 684, 70 L Ed. 
1150. 


94. TJ S.—The 
270 F. 537. 

Tampico, 

CCA.Cal, 

95. U S.—The 
286 F. 482. 

Tampico, 

CCA Cal., 

96. U.S.— 1 The 
supra. 

Tampico, 

CCA Cal., 

97. U.S.— 1 The 
supra. 

Tampico, 

C C A,CaI., 

98. U S.—The 
supra* 

Tampico, 

C.C. A. Cal., 
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subcharter, vary his preexisting obligation to the 
owner 99 The subcharterer can get no greater title 
or control over the ship than the original charterer, 1 
but the subcharter may give to a sub charterer 
against the charterer greater rights than the char¬ 
terer possessed against the owner. 2 The fact that 
payment is arranged to be made by the subcharterer 
directly to the owner does not enlarge the rights of 
the former. 3 Such payment does not suffice to raise 
a waiver or estoppel against the owner so as to pre¬ 
vent his assertion of the limitations and conditions 
in the original charter party; for that purpose, the 
essentials required for estoppel or waiver generally 
must be present. 4 

Effect of reference to charter . Where a subchar¬ 
ter specifies its terms in part and provides that 
all other conditions shall be as per charter party, 
the charterer by that reference assumes, in favor of 
the subcharterer, to carry out all the covenants 
therein contained on the part of the owners. 5 
Reference in the subcharter to the charter, for the 
purpose of showing the charterer’s special title and 
authority to let the vessel to the subcharterers, does 
not afford a ground on which the charterers can 
avoid their liability for a failure to fulfill the cove¬ 
nants and conditions of their contract 6 A charterer 
who, having given a subcharter which was expressly 
made subject to the charter party, subsequently 
misinforms the subcharterer when the latter in¬ 
quires as to the terms of the prior instrument, may, 
if the other elements of estoppel exist, estop himself 
to deny that the terms of the charter party are as 
he has represented them. 7 


Liability of vessel. Where the original charter is 
of such a character as to constitute the charterer the 
owner pro hac vice, a subcharter m the nature of 
a contract of affreightment binds the vessel to the 
obligations arising therefrom, 8 where a bill of 
lading for goods shipped under the subcharter is 
signed and delivered to the subcharterer by one hav¬ 
ing authority to do so, 9 and even where there is no 
bill of lading. 10 Furthermore, this is true, even 
though the charter party expressly forbids the char¬ 
terer to subject the vessel to liens, at least where 
the subcharterer is not aware but that the charterer 
is the owner, although he has used due diligence to 
discover the ownership. 11 Even though the charter 
operates in the manner stated, however, the vessel 
is not liable to a subcharterer for loss or injury 
caused solely by the conduct of the charterer 12 
The negligence of the master as agent of a bare¬ 
boat charterer binds the vessel in rem for losses 
resulting to the subcharterer. 13 Where the negli¬ 
gence proximately causing the loss of a vessel is 
that of the subcharterer, the sub charterer is pri¬ 
marily liable and the vessel is secondarily liable in 
rem for the loss of cargo. 14 

b. Assignments of Charters 

A charterer may assign the original charter, unless 
some restriction is stipulated. 

A charterer may assign the original charter, 15 
unless some restriction is stipulated. 16 The obliga¬ 
tions and rights of the parties, in the event of an 
assignment of the charter, are as defined m the 
charter party and m the agreement for an assign¬ 
ment. 17 A valid assignment of an entire charter 


99. U.S.—Dampskibs Aktieselskabet 
Thor v. Tropical Fruit Co , C C A N 
Y., 281 F. 740. 

1. U S.—Murphy v. Paine, D C.N.Y, 
15 F.2d 570. 

58 C J. p 118 note 75. 

2. US —Church Cooperage Co. v 
Pmkney, N.Y, 170 F. 266, 95 CCA 
462. 

58 C.J p 118 note 76. 

3. U.S —Murphy v. -Paine, D C.N Y., 
15 F 2d 570 

4. US —Murphy v Paine, supra 

6. US—Schmidt v Smith, DC.N 
Y., 21 F.CasNo 12,466, 7 Ben. 361 

58 C.J. p 118 note 81. 

3. NY.—Swift v. Tross, 55 HowPr 
255. 

7. U.S —The Tampico, C C A.Cal, 
286 F. 482. 

58 C.J p 118 note 83. 

8. US —Palmer, etc, Co. v. U. S., 

D C.Mass , 10 F 2d 214. 

58 C.J. p 119 note 86. 


9 . US—The Furipides, DCN.Y., 52 j 
F 161, reversed on other grounds 
71 F 728, 18 'CCA 226. 

10. U S —The Euripides, supra. 

11. U S —Palmer, etc, Co v. U S , 
DC Mass, 10 F 2d 214. 

12. U S —Palmer, etc., Co. v. U. S , 
supra. 

13. U S —Perez v Cia Tropical Ex- 
portadora, Ltda, of Costa Rica, C 
A Fla., 182 F 2d 874 

14. U S —The C. W Crane, DCNY, 
64 F Supp 627, affirmed, CCA, 155 
F 2d 940 

Determination in hull suit that 
sub charterer of scow was negligent 
was decisive of subcharterer’s liabil¬ 
ity m cargo suit, and, hence, m car¬ 
go suit, subcharterer was properly 
held liable, and scow secondarily lia¬ 
ble m rem for loss of cargo.—The C 
W Crane Co., CC.ANY., 155 F.2d 
940. 

15. U S —Murphy v. Paine, D.C.N,Y„ 
15 F.2d 570. 

58 C J. p 120 nQt$ 4. 
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IS. Ala—Martin v Powell, 75 So. 

358, 200 Ala 46 
58 C J. p 120 note 5. 

17. U S —U S v Palmer & Parker 
Co., C C A.Mass , 61 F.2d 455. 

58 C J. p 120 note 6. 

Bona fide holder 

Bank not inquiring as to vessel’s 
ownership, shown by four public rec¬ 
ords, or charterer’s right to assign 
charter party, required to he among 
ship’s papers, at time of taking as¬ 
signment thereof, was held not bona 
fide holder for value without notice, 
although charter party was not re¬ 
corded—U. S. v. Palmer & Parker 
Co., supra. 

Reserved lien of owner 

Charterer of vessel, with option to 
purchase on ten days’ written notice, 
which was not given, was not “pur¬ 
chaser m possession,” so as to entitle 
assignee of charter party to override 
owner’s reserved lien on subfreights. 

[—U. S. v. Palmer & Parker Co., su- 
| pra. 
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renders the assignee the entire owner of the charter 
rights from the time of assignment. 18 The owner 
may withdraw the vessel from the service of the 
assignee of the charterer where the assignee has 
failed in the performance of duties regarding the 
vessel on which the charter rights are conditioned. 19 
An attempted assignment incapable of operating as 
an assignment may, under some circumstances, give 
rise to a transaction in the nature of a subcharter. 20 

Consideration . Where a charter is assigned, m 
consideration of a certain sum of money, the assign¬ 
ment of the charter constitutes the consideration for 
the assignee’s promise of payment on account of 
such assignment, 21 and the assignee’s promise to 
pay constitutes a present liability on his part. 22 
The fact that payment is to be postponed until after 
the clearance of the vessel does not make such pay¬ 
ment a condition precedent to the assignee’s obliga¬ 
tion to pay, 23 and payment may be enforced, even 
though the vessel does not clear the port, after a 
reasonable time. 24 Furthermore, even should the 
circumstances be such that clearance was a condi¬ 
tion precedent to payment, the assignee’s waiver 
thereof by accepting a settlement with the owner in 
lieu of the voyage stipulated by the charter entitles 
the assignor to sue for and recover the sum ap¬ 
pointed as the consideration for the assignment. 25 

Damages . Where the charterer's assignee refuses 
to accept delivery of the vessel or to perform his 
obligations, the charterer’s recovery is limited to 
such damages as he himself has sustained by reason 


of the assignee’s breach, 26 and he cannot recover 
damages for the injury sustained by the master or 
the owner unless their claim has been directly as¬ 
signed to him or unless he has satisfied a judgment 
obtained by them against him based on the as¬ 
signee’s breach. 27 

§ 31. Modification and Termination of Char¬ 
ter 

a. Modification 

b. Cancellation or rescission 

c. Frustration 

a. Modification 

A charter party may be modified by a subsequent 
agreement, the assent of the parties being necessary. 

A charter party may be modified by a subsequent 
agreement, 28 the assent of the parties being neces¬ 
sary. 29 Except as modified, the provisions of the 
original charter continue, 30 but the original mean¬ 
ing and effect of the modified provisions become im¬ 
material. 31 Custom cannot vary the terms of the 
contract. 32 The Harter Act, 46 U.S.C.A. § 190 
et seq, does not affect the rights of parties under a 
time charter party. 33 

The validity of the modification does not depend 
on the charter’s hire having been paid, where the 
charterer was under no duty to pay the hire prior 
to the modification. 34 Likewise, it has been held 
that the fact that, at the time of the chartering of 
a ship for a voyage, she was technically under a 


Assent to reassignment 

(1) Where reassignment of ship¬ 
ping charter canceled first assign¬ 
ment and reinstated original assign¬ 
or as charterer, and owner was ad¬ 
vised of the fact and thereafter ren¬ 
dered bills and invoices to, and ac¬ 
cepted payment from, original as¬ 
signor, the owner must he deemed 
to have assented to such reassign¬ 
ment.—Arnold Bernstein Shipping 
Co, v. Tidewater Commercial Co., D. 
CMd, 84 F.Supp 948. 

(2) Whether conduct of owner 
amounted to assent to reassignment 
of shipping charter must be deter¬ 
mined according to law of the state 
wherein owner carried on his busi¬ 
ness—Arnold Bernstein Shipping Co 
v. Tidewater Commercial Co, supra. 

18. TJ S.—Murphy v. Paine, D.C.N.Y., 
15 F.2d 570. 

19. TJ S.—J. M. Guffey Petroleum Co 
v. Coastwise Transp. Co, D.C N.Y., 
168 F. 379, modified on other 
grounds 180 F. .677, 103 C.C.A. 643 

20. IT S.—Marine Transp. Co. v. 
Shawmut SS. Co, D.C.Mass., 287 F. 
547. 

58 C.J. p 120 note 15. 


21- Miss—Piaggio v. Somerville, 80 
So 342, 119 Miss. 6. 

22. Miss —Piaggio v. Somerville, su¬ 
pra 

23. Miss.—Piaggio v. Somerville, su¬ 
pra 

24. Miss—Piaggio v. Somerville, su¬ 
pra 

25. Miss —Piaggio v. Somerville, su¬ 
pra. 

26. U.S.—Baetjer v. Bors, DC.NI, 
2 F.Cas No.724, 7 Ben. 280. 

27. TJ.S.—Baetjer v. Bors, supra. 

28. U.S.—Boyd v. Moses, N.Y., 7 
Wall. 316, 19 L.Ed. 192. 

58 C J. p 120 note 19. 

Effect of material alteration of char¬ 
ter party see Alteration of Instru¬ 
ments § 6. 

29. TJ S —Shamrock Towing Co. v. 
Tully & Di Napoli, D C.N.Y., 91 
F Supp. 239, affirmed, C A., Anthony 
O'Boyle, Inc v. The Louis W 
Doyle, 187 F2d 872. 

58 C.J. p 120 note 20. 

Intrusting vessel to another 
Where deck scow was chartered 
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by contractor for use in performing 
city contract to remove ashes and 
after scow was properly made fast 
dominion over scow m successive 
handling for purpose of making de¬ 
livery of ashes was exercised by city, 
contractor, by intrusting scow to> 
city, did not thereby substitute city 
for itself in its relation to owner of 
scow—Shamrock Towing Co v Tul¬ 
ly & Di Napoli, D.C N.Y., 91 F Supp. 
239, affirmed, CA, Anthony O'Boyle, 
Inc. v. The Louis W. Doyle, 187 F 2d 
872. 

30. N.Y.—Solomon v. Higgins, 6 
Wend 425 

58 C.J. p 120 note 21. 

31. Md.—Mactier v. Wirgman, 4 
Harr. & J. 568. 

32. U.S,—The Oregon v Pittsburgh, 
etc., Iron Co, Ohio, 55 F. 666, 5 
C.C.A. 229. 

33. U.S.—Lake Steam Shipping Co. 
v. Bacon, D.CN.Y., 129 F. 819. 

34. U.S.—The Donald, D.C.Va., 115 
F. 744. 

58 C.J. p 121 note 23. 
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time charter to another charterer, does not preclude 
the owner from making an agreement with the 
second charterer for modification of the subsequent 
charter party, where the owner had the right to 
declare the time charter forfeited, and it was in 
fact so treated by all the parties, 35 particularly when 
the time charterers do in fact know of, and ac¬ 
quiesce in, the modification. 36 A modification of a 
charter, contingent on the determination of the 
validity of an attempted cancellation of the charter 
party and without prejudice to the rights of the 
parties, should the attempted cancellation be inop¬ 
erative, is of no effect in the event that the deter¬ 
mination is against the validity of the cancellation, 
in which case the rights of the parties remain as 
they were under the charter party without any 
change by reason of the altered terms m the con¬ 
tingent modification. 37 

Power to assent to modification. The master of 
the vessel cannot vary the terms of the charter. 38 
Thus, where a ship has been chartered by the 
owners, the master cannot effectually agree to 
change her cargo 39 or to alter the amount of freight 
to be paid or the manner of payment, 40 or release 
the owner’s rights to security for payment. 41 

A like rule has been applied to attempted modifica¬ 
tion by an agent of the charterer whose whole au¬ 
thority is to fulfill the terms of the charter m behalf 
of his principal. 42 The agent of a cargo owner, 
not representing or connected with the charterer, 
cannot assent to a variation of the ship’s duties un¬ 
der the charter party so as to bind the -charterer to 
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the modification 43 Where several unite as charter¬ 
ers to charter a ship in common, the owners may 
contract with the several shippers, varying or an¬ 
nulling the charter party m relation to their re¬ 
spective parts of the cargo. 44 A broker’s authority 
to vary charters depends on his special instructions 
at that particular time, 45 and may be at any moment 
withdrawn. 46 

b. Cancellation or Rescission 

(1) In general 

(2) Exercise of right to cancel or re¬ 

scind 

(1) In General 

The charter party may be canceled by a subsequent 
agreement of the parties, or it may be terminated by 
one party in accordance with an option so to terminate 
given by the charter or because of a breach of condition. 

The -charter party may be canceled by a subse¬ 
quent agreement of the parties. 47 If the charterer 
voluntarily surrenders the vessel, and the owner as¬ 
sents to the surrender, the transaction amounts to 
a surrender of the charter party, and the charterer 
may not subsequently claim possession of the vessel 
thereunder. 48 It has been held that it is not within 
the power of a master to release the charterer from 
his contract to the owner, as long as the contract is 
in force; 49 and the same rule applies to an agent 
of the charterer whose whole authority is to fulfill 
the terms of the charter in behalf of his principal. 50, 
A broker who, as agent of the owner of the ship, has 
authority to charter the ship has no right to abrogate 
the charter without the consent of his principal. 51 


35. TT.S—The Donald, supra. 

36. U.S.—The Donald, supra. 

37. U S —Lloyd Adnatico Societa di 
Navagazione v. Consolidation Coal 
Co, C C.A. Va , 23 F.2d 579—Fear¬ 
ing v Cheeseman, C C.Me., 8 F. 
Cas.No.4,710, 3 Cliff. 91 

38. US —Corpus Juris cited in The 
Atlanta, D.C Ga, 82 F Supp 218, 
232—Britain S. S Co v. -George E. 
Warren Corp., D C.Mass., 22 F. 
Supp. 197 

58 C.J. p 121 note 27. 

39. U.S.—American Metal Transp. 
Co. v. Redenakties Dragor, D.C.N. 
Y. f 293 F. 817. 

40. U.S —Oneida Nav. Co. v. Arkell, 
D.CN.Y., 290 F. 827. 

58 C.J. p 121 note 31. 

41. U.S.—-Grade v, EPalmer, Pa, 8 
Wheat 605, 5 LEd. 696. 

42. U.S —Corpus Juris cited in The 
Atlanta, D.C.Ga., 82 F.Supp. 218, 
232. 

58 C.J. p 122 note 33. 

43. U.S.—American Asiatic - Co. v. 


Dollar, CCA Cal, 282 F. 743, cer¬ 
tiorari denied 43 S Ct 361, 261 U. 
S. 615, 67 L.Ed 828. 

44. Md —Mactier v. Wirgman, 4 
Harr & J. 568. 

45. U.S—The Atlanta, D.C.Ga, 82 
F.Supp. 218. 

46. U.S—The Atlanta, supra 

47. U S.—Marine Transp. Co v. 
Shawmut SS. Co., D.C Mass , 287 F 
547. 

58 C.J p 122 note 47. 

48. U.S —Bergen v. The Tammend, 
D.CN.Y., 3 F.CasNo 1,339. 

49. U S —Gracie v. Palmer, Pa, 8 
Wheat 605, 5 L.Ed 696. 

58 C.J p 122 note 51. 

50. U.S—Ye Seng Co. v. Corbitt, 
D.C.Or, 9 F. 423, 7 Sawy 368 

58 C.J p 123 note 52. 

51. U.S—The Atlanta D.C.Ga., 82 
F.Supp 218. 

Special instructions 

A ship broker's authority to re¬ 
scind charters depends on his spe¬ 
cial instructions at that particular 
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time and may be at any moment 
withdrawn.—The Atlanta supra 
Ratification of cancellation 

(1) Where ship broker informed 
owner of steamship that broker was 
“dropping” the charter of the ship, 
and owner instructed broker to re¬ 
fuse to cancel the charter and that 
it wished to continue the charter, 
statements did not amount to ratifi¬ 
cation or authorization of the can¬ 
cellation of the charter by the bro¬ 
ker, although broker was authorized 
to do what the broker thought best. 
—The Atlanta, supra 

(2) Knowledge of owner of ship 
that charterers had dropped the char¬ 
ter was not sufficient of itself for a 
ratification by the owner of ship bro¬ 
ker's action in rescinding the char¬ 
ter.—The Atlanta, supra 

(3) Where charterers of steamship,, 
on condition of rescission of charter, 
offered to advance drydocking costs- 
and to make certain advances to keep 
the ship moving, and owner of ship- 
accepted such benefits from the char¬ 
terers, owner of ship ratified ship 
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Assent to cancellation of the charter party by one of 
several joint charterers, it has been held, may be 
binding on the others. 52 

The commencement of war may excuse perform¬ 
ance of the charter. 53 The terms and undertakings 
of the charter party may be such that a declaration 
of war will amount to a cancellation of the charter 
party, 54 in which case the release must be mutual 
and not optional with one party alone. 55 

Options in charter . The parties may, by provi¬ 
sions of the charter party, agree that, at discretion 
or for causes stipulated therein, the forfeiture of 
the charter may be declared, 56 and, when the party 
to whom the right to annul is given exercises the 
right in accordance with the charter provisions, such 
action terminates the charter. 57 In order that the 
right of cancellation by virtue of an option may be 
exercised, the option agreement providing for that 
right must be valid and enforceable. 58 The refusal 
to exercise prematurely an option to cancel the 
charter does not justify the other party in cancel¬ 
ing it, and such an attempted repudiation is inop¬ 
erative as a cancellation. 59 

The expession of a particular contingency in the 
charter party as affording an option of cancellation 
to the charterer, it has been held, indicates an in¬ 
tention of the parties that matters which would con¬ 


stitute conditions in the contract justifying repudia¬ 
tion, in the absence of any express declaration, are 
not to be so treated; 60 and, in such a situation, the 
charterer’s option to repudiate has been confined to 
the contingency specifically provided for, and the 
right to cancel denied where its exercise was based 
on a disregard by the owner of an asserted condition 
precedent. 61 However, if the charterer is given an 
absolute option to terminate the charter party at 
any time on the giving of notice to that effect for 
a certain length of time beforehand, the operation of 
stipulations in the contract as conditions giving rise 
to a right of repudiation is not affected by such an 
option not dependent for its exercise on any con¬ 
tingency; 62 and the charterer may cancel the 
charter for default of the owner as to such condi¬ 
tions without giving the notice required for the 
exercise of the contractual option to cancel. 63 

Breach or failure of condition. A failure of a 
condition precedent may constitute good grounds for 
the cancellation of the contract. 64 Thus, if the 
owner of a vessel makes a warranty in certain par¬ 
ticulars respecting the ship or the voyage, intended 
as a substantive part of the contract, the warranty 
constitutes a condition on the failure of which the 
charterers may repudiate the contract, 65 and, con¬ 
versely, the failure of the hirer to fulfill his part 
of the agreement will justify the owner in disre¬ 
garding the agreement and seeking other employ- 


broker’s unauthorized conduct in re¬ 
scinding the charter.—The Atlanta, 
supra 

52. N T.—-"Wheeler v. Curtis, 11 
Wend 653. 

53. Mass —Brown v. Delano, 12 
Mass. 370. 

54. U S —Essex SS Co. v. Lang- 
behn, Tex, 250 F. 08, 162 C.C.A 
270 

58 C J P 127 note 97. 

55. U S —Essex SS. Co. v. Lang- 
behn, supra 

56. US—The U. S. 219, DC Pa, 21 
FSupp 466. 

58 C J. p 123 note 58. 

•Option to purchase 

(1) Where charterer exercised op¬ 
tion to purchase barge under bare 
boat demise charter, relation between 
charterer and owner became that of 
debtor and creditor, and, where own¬ 
er seized vessel by force without 
permitting charterer to unload cargo 
or equipment belonging to charter¬ 
er, charterer was entitled to return 
of barge and to damages for unlaw¬ 
ful conversion of cargo and equip¬ 
ment.—The IT S. 219, supra 

(2) Under the terms of the char¬ 
ter, a failure to maintain insurance, 
and the failure to make payments 


on the exact days fixed in the char¬ 
ter, d^d not bar the right to exer¬ 
cise the option.—The U S. 219, su¬ 
pra. 

57. U S.—Shamrock Towmg Co. v 
New York, CCA.N.Y, 16 F.2d 199 

58 C J. p 123 note 59. 

58. U S —Tweedie Trading Co. v 
Laguna Co, DCN.Y., 178 F. 868. 

58 ’C J. p 124 note 60. 

59. US—The Progreso, Pa., 50 F 
835, 2 CCA. 45. 

60. US —Rosasco v. Pitch Pine 
Lumber Co, NY, 138 F. 25, 70 C 
C A. 455, certiorari denied 25 S. 
Ct. 803, 198 U.S 587, 49 L.Ed 1174 

61. U S.—Rosasco v. Pitch Pine 
Lumber Co, supra 

62. US—The Ceres, NY., 72 F. 936, 
19 CCA. 243, certiorari denied 16 
SCt 1199, 163 US. 706, 41 L Ed 
319 

63. U S —The Ceres, supra. 

64. US—The Nomad, DC.NJ., 3 
F Supp. 535 

58 C J. p 124 note 66. 

Damages for breach of voyage char, 
ter party 

A time charterer could not recover 
from voyage charter damages result¬ 
ing from cancellation of time char¬ 
ter because of loss of subsequent 
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cargo on ground that voyage char¬ 
terer's failure to discharge vessel 
within a reasonable time caused loss 
of subsequent cargo, where captain 
failed to obtain a full crew for two 
weeks after discharge was complet¬ 
ed, and charter was not canceled un¬ 
til four or five days after date when 
vessel could have left port had cap¬ 
tain been able to obtain a full crew, 
—Continental Gram Co. v. Armour 
Fertilizer Works, D.C.N.Y, 22 F Supp. 
49 

Absence of conditions from contract 
A party to a charter party contract 
for a foreign vessel could not com¬ 
plain that the contract being contin¬ 
gent on approval of foreign govern¬ 
ment, such government was m effect 
a party to contract and that its with¬ 
drawal of approval of contract acted 
as a cancellation thereof, where con¬ 
tract did not contain conditions re¬ 
specting such matter—The Laurent 
Meeus, D.C Cal, 43 F Supp. 807, mod¬ 
ified on other grounds, C C.A, Mitsu¬ 
bishi Shoji Kaisha, Limited v Societe 
Purfina Maritime, 133 F 2d 552, cer¬ 
tiorari denied 63 S.Ct. 858, 318 U.S. 
781, 87 L Ed. 1148 

65, U.S.—Davison v. Von Lmgen, 
Md, 5 S.Ct. 346, 113 U.S. 40, 28 
LEd 885 

58 C J. p 124 note 67. 
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ment. 66 The charterer may cancel the charter for 
the failure on the part of the shipowner to tender 
the vessel or have it ready for loading at the time 
and place specified in the charter. 67 In order to 
justify the rescission or repudiation of a charter 
party for breach of a condition, the character of the 
breach must be such as to defeat the purpose of the 
contract; 68 the breach of an independent and sepa¬ 
rate covenant, in a charter party, going only to a 
part of the consideration and compensable m dam¬ 
ages, 69 or a mere default which is not recognized 
by rules of law or by the particular agreement of 
the parties as constituting a cause for cancella¬ 
tion, 70 will not justify a repudiation of the charter 
by one of the parties without the assent of the 
other. 

(2) Exercise of Right to Cancel or Rescind 

The statements and conduct of a party, in order to 
amount to a cancellation of the contract and to be at¬ 
tended by the legal consequences proper to a cancella¬ 
tion, must amount to a refusal to accept the vessel or 
to treat the charter party as being in operation. 

The statements and conduct of a party, in order 
to amount to a cancellation of the contract and to 
be attended by the legal consequences proper to a 
cancellation, must amount to a refusal to accept 
the vessel or to treat the charter party as being in 
operation. 71 A chartering of a vessel, by the own¬ 
ers, on the default of the charterer m not furnishing 
the cargo, which is fo*r the benefit of all concerned, 
is not a rescission of the contract discharging the 
freighter from liability. 72 It has been held that, al¬ 
though a charter party is determinable at will, yet 
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this right is subject to the qualification that it can* 
not be rescinded while the vessel is actually em¬ 
ployed in business pursuant to the charter, 73 and 
that such a charter is an absolute and indefeasible 
hiring of the vessel for every voyage undertaken 
until notice given by the party at whose will the 
charter is to run of his intention to discontinue 
it. 74 Where a shipowner accedes to the repudia¬ 
tion of the charter party, he is not entitled to dam¬ 
ages by reason of the charterer’s failure to accept 
a vessel tendered thereafter. 75 

An attempted cancellation, under a charter provi¬ 
sion giving an option to cancel, in order to be valid 
must be made in pursuance of the agreement on 
which the right to cancel rests. 76 If the option of 
cancellation is limited or conditioned by the charter 
party provisions creating it, the limitations and con¬ 
ditions placed on it must be satisfied by the party 
electing to cancel in order that his repudiation may 
be effective to terminate the charter. 77 Where the 
parties agree in the charter party that the giving of 
certain certificates shall he conclusive evidence that 
the contingency on which the option rests does not 
exist, the presentation of such certificates concludes 
the party to whom the option has been given in the 
absence of fraud 78 

Where the party aggrieved by breach of the 
charter party gives no indication of any intention 
to treat the breach as a termination of the charter 
party, such party cannot at a subsequent time avail 
himself of that breach as a basis for cancellation 79 
An attempted cancellation, under a charter provision 


68. U S.—Kleine v. Catara, C.C. 
Mass., 14 FCas.No 7,869, 2 Gall 
61. 

58 CJ. p 125 note 68. 

67. U S —Crow v Myers, D.C Va., 41 
F 806. 

58 C J. p 181 note 94. 

68. U S.—Aaby v. States Marine 
Corp, CANY., 181 F 2d 383, cer¬ 
tiorari denied 71 SCt. 66, 340 TT S 
829, 95 LEd 609—Hildebrand v 
Geneva Mill Co., D.C.Ala., 32 F.2d 
343. 

69. U S —Amesworth Coal, etc., Co. 
v Trafikaktiedolaget Grangesberg 
Oxelosund, C C.A Md , 287 F. 291. 

58 C.J. p 125 note 70. 

70. U.S—Aaby v. States Marine 
Corp, CA.NY., 181 F 2d 383, cer¬ 
tiorari denied 71 S Ct. 66, 340 U.S 
829, 95 L.Ed 609 

58 C J. p 123 note 56. 

Delay 

Where minor breakdown of ma¬ 
chinery of motor vessel within fifteen 
minutes of delivery to charterer 
caused two and one-half days delay 
in course of twelve-months time 


charter, delay was not so substan¬ 
tial as to frustrate purpose of char¬ 
ter or to justify charterer’s repudia¬ 
tion, and alleged fact that, if ves¬ 
sel had not been tendered until an 
hour later, clause in charter author¬ 
izing cancellation would have become 
operative did not authorize cancella¬ 
tion by charterer.—Aaby v. States 
Marine Corp, supra. 

71. U S —Aktieselskabet Kom-og 

Foderstof Kompagniet v. Redenak- 
tiebolaget Atlanten, NY., 250 F. 
935, 163 CC.A. 185, Ann Cas 1918C 
491, affirmed 40 S Ct. 332, 252 U.S. 
313, 64 LEd. 586 

58 C.J. p 125 note 75 
Elimination of obligations 
Where charter of steamship was 
rescinded and settlement eliminated 
obligations of the charterers on sub¬ 
sequent trips, charterers were not 
chargeable with costs at ports on 
subsequent trips.—The Atlanta, D.C. 
Ga., 82 FSupp. 218. 

72. Md—Benson v. Atwood, 13 Md 
20, 71 AmD 611 

58 C.J. p 126 note 76. 

671 


73. Mass —Cutler v. Winsor, 6 Pick. 
335, 17 AmD 385 

74. U.S—Webb v Peirce, C C.Mass., 
29 F.CasNo 17,320, 1 Curt. 104 

Mass—Cutler v Winsor, 6 Pick 335, 
17 Am.D. 385. 

75. U S.—Spanish American Line v. 
Baugh Chemical Co, D.C Md., 47 F- 
2d 261. 

76. U S —Jones SS Co v. Barnes- 
Ames Co, N.Y, 244 F. 116, 156 'CC. 
A 544, certiorari denied 38 S.Ct- 
14, 245 US. 658, 62 L.Ed 534 

58 C J p 126 note 79. 

77. U.S.—McNear v. Leblond, Cal r 
123 F 384, 61 C.C A. 564. 

58 C.J p 126 note 80. 

78. U S —Jones SS Co. v. Barnes- 
Ames Co, NY, 244 F. 116, 156 C. 
C.A 544, certiorari denied 38 S.Ct. 
14, 245 US. 658, 62 LEd 534 

79. U.S.—Marine Transp. 'Co v. 
Shawmut SS Co., D.C Mass, 287 
F. 547 

Ala—Bell v. A MacKay & Co., 72 Sou 
83, 196 Ala. 408. 
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giving an option to cancel, must be declared prompt¬ 
ly and within, a reasonable time after cause arises 
in order to prevent a waiver . 80 Where the owner 
is given the option to rescind for default in payment 
of the charter hire, due periodically, his conduct in 
repeatedly accepting payment after the due date 
constitutes a waiver of his right of rescission so as 
to suspend its future operation , 81 except in the event 
of a general warning that strict payment will there¬ 
after be insisted on , 82 or an actual demand followed 
by refusal or failure to pay , 83 but the owner’s 
acceptance of the hire at a time subsequent to the 
time of demand and refusal does not affect his right 
of rescission , 84 in the absence of a waiver of his 
right to insist on cancellation . 85 

c. Frustration 

The mere fact that performance of a charter party 
becomes impossible by reason of some occurrence subse¬ 
quent to execution does not put an end to the agreement, 
but, where it appears from the charter that the parties 
contemplated that its fulfillment would be dependent 
■on the continuing existence of certain things or conditions, 
the failure of the implied condition without the fault of 
■either party terminates the charter party. 

The mere fact that performance of a charter 
party becomes impossible by reason of some oc¬ 
currence subsequent to execution does not put an 
end to the agreement , 85 but, if there is in the nature 
of the contract a condition relieving the parties 
from the obligation of performance, as where it 
appears from the charter that the parties con¬ 
templated that its fulfillment would be dependent on 
the continuing existence of certain things or con¬ 
ditions, the failure of the implied condition without 
the fault of either party terminates the charter par¬ 


ty . 87 If the charter party is completely frustrated 
by requisition by the government, the rights and ob¬ 
ligations of both parties are ended . 88 Whether the 
requisition frustrates the contract 19 a question de¬ 
pending on the extent of the interference considered 
in connection with the charter provisions 89 

A requisition for a definite time, materially less 
than the unexpired period of the charter, works a 
mere interruption and not a frustration , 90 a requisi¬ 
tion for a definite time extending beyond the un- 
expired period of the charter contract works a 
complete frustration . 91 When the requisition is for 
an indefinite period, if a consideration of all the 
circumstances existing at the time of the requisition 
leads to the conclusion that it will probably continue 
beyond the charter period, then the charter is frus¬ 
trated and the obligations under it terminated , 92 if, 
on the other hand, the circumstances indicate prob¬ 
able release of the vessel for a substantial time be¬ 
fore the expiration of the charter period, the char¬ 
ter contract is not terminated . 93 In weighing this 
issue of probability the courts take into considera¬ 
tion not only the conditions existing at the time of 
the requisition, but the real duration of the requisi¬ 
tion . 94 

The doctrine of termination by frustration is not 
confined to cases of requisition , 95 but similar prin¬ 
ciples have been held to prevail where the frustra¬ 
tion of the adventure is caused by detention by a 
government . 96 The only substantial distinction be¬ 
tween a voyage charter and a time charter, on the 
issue of frustration, is that m the former the em¬ 
bargo detention or requisition in most cases is cer¬ 
tain to continue beyond the expected termination 


80. Ala—Bell v. A, MacKay & Co., 
supra. 

58 C.J. p 126 note 85 

SI. Ala—Bell v A. MacKay & Co, 
supra. 

58 C.J p 127 note 87. 

82. Ala —Bell v. A MacKay & Co , 
supra. 

83. Ala —Bell v. A. MacKay & Co, 
supra. 

58 C.J p 127 note 89 

'84. Ala.—Bell v A. MacKay & Co, 
supra. 

58 C J. p 127 note 90. 

85. Ala —Bell v. A MacKay & Co , 
supra. 

58 C.J. p 127 note 91. 

86. U.S —Schoonmaker-Conners Co. 
v Lambert Transp Co., CCA.N.T, 
269 F. 583 

58 C.J. p 128 note 7. 

87. U.S.—Texas Co. v. Hogarth Ship- 1 


ping Co , N Y., 41 S Ct. 612, 256 U S 
619, 65 LEd 1123. 

58 C.J p 128 note 8. 

88. N.Y —Henjes Marine, Inc. v. 
White Const Co, 58 N.Y.S 2d 384 

58 C.J. p 128 note 9. 

80. U.S—The Claveresk, C.CAN.T, 
264 F. 276. 

58 C J. p 128 note 10. 

90. U S —The Frankmere, C C.AVa., 
278 F, 139, certiorari denied Gans 
SS. Line v. Arnot, 42 S.Ct. 270, 257 
U.S 662, 66 LEd 423—The Isle of 
Mull, C C A.Md., 278 F. 131, certio¬ 
rari denied Gans SS. Line v. Isles 
Steam Shipping Co., 42 S.Ct 270, 
257 U.S. 662, 66 LEd. 423. 

91. U S.—The Frankmere, C C.A Va., 
278 F. 139, certiorari denied Gans 
SS. Line v. Arnot, 42 SCt 270, 257 
U.S. 662, 66 LEd. 423—The Isle of 
Mull, CCAMd., 278 F. 131, certio¬ 
rari denied Gans SS Line v. Isles 
Steam Shipping Co, 42 S.Ct 270, 
257 U.S. 662, 66 L.Ed. 423, 
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92. U S.—The Frankmere, C'CA 
Va., 278 F. 139, certiorari denied 
Gans SS. Line v. Arnot, 42 S Ct 
270, 257 US 662, 66 LEd. 423. 

58 C J. p 129 note 14 

93. U S —The Frankmere, C C A.Va, 
278 F 139, certiorari denied Gans 
SS Line v Arnot, 42 S Ct 270, 257 
U.S 662, 66 LEd 423—The Isle of 
Mull, C.C A.Md, 278 F 131, certio¬ 
rari denied Gans SS Line v Isles 
Steam Shipping Co, 42 S.Ct 270, 
257 U.S* 662, 66 LEd 423. 

94. U.S—The Isle of Mull, C C.A. 
Md, 278 F. 131, certiorari denied 
Gans SS. Line v. Isles Steam Ship¬ 
ping Oo., 42 S.Ct 270, 257 U.S. 662, 
66 L Ed. 423. 

58 C.J p 129 note 16. 

95. U.S.—Texas Co. v. Hogarth 
Shipping Co, DCKY., 265 F. 375, 
affirmed, C.C A., 267 F. 1023, affirm¬ 
ed 41 S Ct 612, 256 U S. 619, 65 L. 
Ed. 1123. 

96. U.S.—Atlantic Fruit Co. v. So¬ 
lan, JD.CN.Y., 238 F. 217. 
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of the voyage, while in the latter there is difficulty 
m ascertaining whether the requisition would prob¬ 
ably extend beyond the period of the charter; 97 and 
the doctrine of frustration may suffice to put an end 
to the charter party, although it is a time charter. 98 

§ 32. Construction and Operation Generally 
a What law governs 
b. General rules of construction 
c Dependent or independent covenants 
d Condition or warranty or description 

e. Exceptions clauses 

f. Effect of written charter party on oral 

representations and agreements 

g. Effect and construction in connection 

with bill of lading 

a. What Law Governs 

As a general rule, the Intention of the parties controls 
as to the law governing the interpretation of charter 
parties. 

As a general rule, the intention of the parties 
controls as to the law governing the interpretation 
of charter parties 99 The rights of the parties to 
a contract are to be judged by that law by which 
they intended to bind themselves. 1 Generally, the 
law of the place where the contract is made is 
prima facie that which the parties intended, or 
ought to be presumed to have adopted and which 
ought to prevail m the absence of circumstances 
indicating a different intention; 2 hence, in many 
cases the lex loci contractus has been applied or has 
been held to prevail, 3 except where the place of per¬ 
formance is in a foreign country. 4 There may, 


however, be circumstances existing which justify 
a presumption of an intention that some other law 
should govern, complying with which presumed in¬ 
tention the law of the flag has been applied in some 
cases, and in England, in the absence of sufficient 
circumstances to make out a contrary intention, 
such law has been held to prevail. 5 It must be 
determined, having regard to the nature of the con¬ 
tract, and the other circumstances of the case, by 
what law it will be governed. 6 There is some au¬ 
thority to the effect that charter parties must be 
considered as governed by the “general maritime 
law,” 7 and are not to be construed exclusively by 
the law of the forum, 8 or by the law of the place 
where the charter was executed. 9 

A federal court of admiralty is not bound to con¬ 
strue and enforce a charter party in the light of the 
local law prevailing in the state where the agree¬ 
ment is executed, but may consider the contract as 
governed by the generally prevailing principles of 
admiralty and maritime law in the absence of a con¬ 
trary intention of the parties 10 A party who relies 
on foreign law for the determination of his rights 
and liabilities under a charter party is bound to 
bring such law properly before the court and es¬ 
tablish it by proof; 11 and it will be considered to 
be the same as that of the forum, when it does not 
otherwise appear. 12 

b. General Rules of Construction 

The general rules as to the construction of contracts 
are applicable to the construction of charter parties. 

The general rules as to the construction of con¬ 
tracts are applicable to the construction of charter 


97. U S.—The Frankmere, C.C A. 

Va, 278 F. 139, certiorari denied 
Gans SS. Line v. Arnot, 42 S Ct 
270, 257 US 662, 66 LEd 423— 
The Isle of Hull, CCAMd., 278 
F. X31, certiorari denied Gans SS. 
Line v. Isles Steam Shipping Co, 
42 S.Ct. 270, 267 U.S. .662, 66 L 
Ed 423. 

98. US.—The Claveresk, C C.A.N.Y , 
264 F. 276. 

58 C J. p 129 note 22 

99. U.S.—Manchester Liners v. Vir- 
gmia-Carolma Chemical Co., DCN 
C, 194 F. 463, affirmed 204 F. 564, 
123 C'CA. 9Q. 

58 C J. p 130 note 39. 

1. U.S—Lind v. U. S., 44 CtCl. 558. 

2. U.S—Manchester Liners v. Vir- 
gma-Canolma Chemical Co., D C.N. 
C, 194 F. 463, affirmed 204 F. 564, 
123 C.C A. 90. 

58 C J. p 131 note 42. 

3. U S—George E. Warren Corp. v. 
Britain S S. Co., C.CAMasfs., 100 

80 C J S.—43 


F.2d 283—Arnold Bernstein Ship¬ 
ping Co. v. Tidewater Commercial 
Co , DC Md , 84 F Supp. 948—Bri¬ 
tain S. S Co. v. George E. Warren 
Corp., D C.Mass,, 22 F Supp. 197 
—The Rygja, DC NY., 7 F.Supp 
85. 

58 C J. p 181 notes 43, 44. 

Public policy of the United States 
is to be considered in enforcing in 
a federal court a charter agreement 
made m the United States to haul 
a cargo to a port m the United 
States.—The Monarch of Nassau, C C. 
A Fla., 155 F.2d 48 

4. U.S —George E. Warren Corp v 
Britain S S Co., C.C.A Mass., 100 
F.2d 283. 

5. Eng.—The Express, L. R. 3 A & 
E 597. 

58 C.J. p 131 notes 45, 46. 

6. U.S.—Manchester Liners v. Vir- 
gima-Carolma Chemical Co. u , D.C.N. 
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C, 194 F 463, affirmed 204 F. 564, 
123 C C.A 90. 

58 C J. p 131 note 48. 

7. Philippine —Compagnie Franco- 
Indochmoise v. Deutsch-Austra- 
lische DampschifCs Gesellschaft, 39 
Philippine 474. 

8. Philippine—Compagnie Franco- 
Indochmoise v. Deutsch-Austra- 
lische Dampschiffis Gesellschaft, 
supra. 

9. Philippine —Compagnie Franco- 
Indochmoise v. Deutsch-Austra- 
lische Dampschiffs Gesellschaft, 
supra. 

10. U.S—Watts v. Camors, C C.La., 
10 F. 145, affirmed 6 SCt 91, 115 
U.S. 353, 29 L.Ed. 406 

11. U.S—Manchester Liners v. Vir- 
gima-Carolina Chemical Co., D C. 
N.C., 194 F. 463, affirmed 204 F. 
546, 123 CCA 90. 

12. Mass —Chase v. Alliance Ins. 
Co, 9 Allen 311. 

58 C.J. p 132 note 63. 
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parties. 13 Thus, the intention of the parties 14 at 
the time of making the contract, 15 as evidenced by 
the language which they have employed 16 and with 
respect to the controlling law, 17 is to be ascertained 
and given effect, if possible. The language of the 
charter should have a very liberal 18 and reason¬ 
able 19 construction in furtherance of the real in¬ 
tention of the parties 20 and usage of the trade, 21 
and a practical construction from a commercial 
standpoint is to be preferred and prevails over pos¬ 
sible technical uncertainties m the language used. 22 
A construction will not be favored which gives one 
of the parties an undue advantage over the other. 23 

A term will not be implied which is inconsistent 
with the express provisions of the charter. 24 Nei¬ 
ther party to the charter party can be presumed to 
have waived his own legal rights, but express words 
must exist in order to support a construction of the 
charter party resulting in such a way; 25 and still 
less can one be presumed, by the charter party, to 
have waived the rights and interests of others. 26 

Surrounding circumstances . Where the language 


of the charter is not clear, the meaning of its pro¬ 
visions may be construed in the light of the sur¬ 
rounding circumstances, 27 including, m proper cases, 
the negotiations between the parties leading up to 
the charter. 28 Evidence of such circumstances 
may be employed to aid m construction when it may 
assist in arriving at the true intent of the parties, 29 
or when it may explain the meaning of ambiguous 
terms found in the written contract, 30 but never to 
alter or mollify the plain words of the agreement. 31 

Customs or usages . Custom or usage may be re¬ 
sorted to in the interpretation of charter parties m 
the absence of express stipulations, or where the 
meaning of the parties is uncertain or doubtful on 
the language used, or where the usage may afford 
explanation or supply deficiencies m the instru¬ 
ment; 32 for a custom may, m a proper case, be 
one of the circumstances with respect to which the 
parties have contracted and which they must be pre¬ 
sumed to have incorporated in their agreement 33 
In order to entitle such custom to be read into the 
charter, however, there must be no room to doubt 
its existence, 34 and it must be reasonable, 35 cer- 


13. Tenn —American Barge Line Co 
v. Jones & Laughlm Steel Corp, 
163 S.W 2d 502, 179 Tenn. 156. 

58 C.J p 132 note 65. 

Incorporation "by reference 

Where oral agreement referred to 
usual and customary terms of lease 
agreement for river craft made by 
the Red Cross, the usual and custom¬ 
ary terms were incorporated by ref¬ 
erence m the oral agreement —Amer¬ 
ican Barge Line Co. v. Jones & 
Laughlm Steel Corp., supra. 

Divisible charter 

A contract for hiring of barge at 
certain sum per day and hiring of tug 
at certain sum per hour while en¬ 
gaged in towing and certain sum per 
day for lay-over time was “divisi¬ 
ble "—Friedland v. The Empress, D. 
C Cal, 48 F.Supp. 348 

Authority to contract on behalf of 
owners 

The fact that the government in 
chartering vessel contracted with one 
who assumed to act as agent or trus¬ 
tee of owners evinced the absence of 
any oral or other authority to sup¬ 
plement the authority of time char¬ 
ter which granted no authority to 
contract on. behalf of owners—Ep¬ 
stein v. U. S., D.CN.Y, 86 F.Supp 
740. 

14 . XT S.—The Framlmgton Court, C 
CATex., 69 F 2d 300, certiorari 
denied United British S. S Co v 
Newfoundland Export & Shipping 
Co, 54 SCt. 860, 292 US. 651, 78 
LEd. 1500—The Driebergen, C.C.A. 
Fla., 60 F 2d 367 
68 C.J. p 132 note 66. 


15. U.S.—Davison v. Von Lingen, 
Md, 5 SCt. 346, 113 U.S. 40, 28 L» 
Ed 885 

58 C J. p 133 note 67 

16. U S.—The Bird of Paradise, Cal., 
5 Wall. 545, 18 L Ed. 662. 

58 C.J. p 133 note 68. 

17. U S —Metropolitan Coal Co v 
Howard, C.C.A.NY., 155 F 2d 780 

58 C J. p 133 note 69 
Words of Harter Act 

When the parties to a private char¬ 
ter lift words out of the Harter Act, 
they must accept the interpretation 
which the courts have put on them 
—Metropolitan Coal Co. v. Howard, 
supra. 

18. Tenn.—American Barge Line Co 
v. Jones & Laughlin Steel Corp, 
163 S.W 2d 502, 179 Tenn. 156. 

58 C J. p 133 note 70. 

19. U.S—Cureton Lumber Co. v 
Hammond Lumber Co., C CJLFla., 
29 F.2d 973. 

58 C J. p 134 note 71. 

20. Tenn.—-American Barge Line Co 
v. Jones <& Laughlm Steel Corp, 
163 S W 2d 502, 179 Tenn. 156. 

58 C J. p 134 note 72. 

21. U.S—Raymond v. Tyson, Cal., 
17 How 53, 15 LEd. 47. 

58 C J. p 134 note 73. 

22. US —Leary v City of New 
York, DC.NY., 52 F.Supp. 643. 

58 C.J p 134 note 74. 

23. US—Leblond v. McNear, DC 
Cal., 104 F. 826, affirmed 123 F. 384, 
61 C.C A. 564. 

24. U S.—Wyman v. The Sprott, D.C. 
NY-, 70 F. 327. 


25. US —The Erie, D C Mass , 8 F. 
Cas No 4,512, 3 Ware 225, reversed 
on other grounds, C C , Donahoe v. 
Kettell, 7 F.Cas No 3,980, 1 Cliff. 
135. 

26. US—The Erie, DC Mass, 8 F 
Cas No 4,512, 3 Ware 225, reversed 
on other grounds, C C., Donahoe v. 
Kettell, 7 F.Cas No. 3,9 80, I Cliff. 
135. 

27. U S —Phoenix Const. Associates 
v. City of New York, D C.N.Y., 33 
F Supp. 666. 

58 CJ p 134 note 81. 

28. U S.—The CPensacola, C.C A Ala., 
263 F. 661. 

N.Y.—Flagler v. Hearst, 70 N.Y S, 
956, 62 App.Div. 18. 

29. Tex —Southern Surety Co. v 
Seagraves, Civ.App, 196 SW. 587. 

58 C J. p 135 note 83. 

30. U S —Bradley v. Washington, 
etc.. Steam Packet Co., D.C, 13 Pet. 
89, 10 LEd. 72—The Addison E. 
Bullard, D.C Fla, 252 F 241, af¬ 
firmed 258 F. 180, 169 CCA 248. 

31. US,—The Addison E. Bullard, 
supra 

32. U S —Straits of Dover SS Co. v. 
Munson, D.C NY, 95 F. 690 

58 C J. p 135 note 88 

33. U S —Continental Coal Co. v. 
Birdsall, Md, 108 F 882, 48 C.C A. 
124. 

58 C J. p 135 note 89. 

34. U S —Continental Coal Co. ▼. 
Birdsall, supra. 

58 C.J. p 135 note 90. 

35. U.S.—Turnbull v. Citizens' Bank, 
C C.La., 16 F. 145, 4 Woods 193. 

58 C.J. p 135 note 9L 
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tain, 36 consistent with the contract, 37 uniformly , struction is to be favored which will sustain the 
acquiesced in, 33 and not contrary to law, 39 It must charter party rather than one which destroys its 


be so general and long established that the parties 
are conclusively presumed to have been acquainted 
with it and contracted with respect to it; 40 any us¬ 
age of such doubtful authority as to be known only 
to a few has not this operation. 41 

In order to permit of its use as an aid to con- 
-struction, a custom or usage must be notorious, 42 
uniform, 43 and well defined. 44 Custom is not ad¬ 
missible to vary the terms of an unambiguous char¬ 
ter party, 46 or to alter the rights and obligations 
of the parties from those expressed in such an 
agreement; 46 and it is not permissible to incorpo¬ 
rate a custom into an express charter in writing the 
terms of which are neither technical nor ambigu¬ 
ous. 47 An asserted change in the customary mean¬ 
ing of terms employed in charter parties must be 
made out clearly by one asserting it in order to pre¬ 
sent the application of the old and firmly settled 
custom, 48 and this requirement is even stronger in 
the case of such an instrument as a charter party 
'where the clauses used are in the old forms, and 
where the meaning to be given particular clauses 
ought to continue the same, than m the case of 
contracts generally. 49 If otherwise sufficiently es¬ 
tablished, however, it need not affirmatively appear 
that the custom or usage was actually known by 
.both of the parties to the charter party. 50 

Construction favoring* operahve effect . A con- 


existence or operation; 51 and the same is true as 
regards a construction which will give effect to a 
part of a charter party as contrasted with one which 
will nullify it. 52 If possible, every word intentional¬ 
ly inserted in a charter must be given its full sig¬ 
nificance, 53 and every part of the charter accorded 
its due effect; 54 but in construing charter parties, 
made, as they almost always are, on prepared and 
printed forms, and into which terms and conditions 
are introduced to cover every case which might 
arise, it is impossible to give force and effect to 
every term so used m every case and still give the 
instrument a reasonable construction conformable 
to the intention of the parties ; 55 and, where that is 
true, the latter consideration prevails 56 If the par¬ 
ties employ ambiguous language, it is the duty of 
the court to give, if possible, such effect to it as 
will not destroy the effect of other clauses clearly 
phrased and free from any doubt as to their mean¬ 
ing. 57 

Construction of charter as whole. In determining 
the intention of the parties, the contract must be 
construed as a whole and all of the provisions of 
the charter taken mto consideration, 58 and particu¬ 
lar words are to be construed with respect to the 
connection in which they are used. 59 Where the 
provisions of the charter are inharmonious, the gen¬ 
eral intent, as evidenced by its written portions and 


■36. TJ S —Hart v Leach, D C Md., 21 
F. 77. 

58 C J p 135 note 92. 

37. U.S—The CUntoma, DC NY., 
104 F 92 

58 C.J. p 135 note 93. 

38. U S —Continental Coal Co v 

Birdsall, Md, 108 F. 882, 48 C.C A 
124. 

39. U S —Continental Coal Co. v 

Birdsall, supra. 

58 C J. p 136 note 95. 

40 . Ala— Wye Shipping: Co. v. Hun¬ 
ter, etc, Co., 100 So. 475, 211 Ala 
326 

58 C.J p 136 note 96. 

41. U S —Continental Coal Co. v 

Birdsall, Md, 108 F. 882, 48 C.CA 
124 

42. U.S —Continental Coal Co. v 

Birdsall, supra 

43. U.S—Continental Coal Co. v 

Birdsall, supra—Hart v. Leach, D. 
C.Md., 21 F. 77. 

44 . US —Continental Coal Co v 

Birdsall, Md, 108 F. 882, 48 C.C.A. 
124. 

45. U S.—The Sursum Corda, D.C.N. 
Y„ 20 F,2d 212. 

58 C.J. p 136 note 3, 


46. U S —The Clintoma, D.C.N.Y , 
104 F. 92 

58 C.J. p 136 note 3. 

47. U S —Blue Star SS Co. v. Key- 
ser, D.C Fla., 81 F. 507. 

58 C J. p 136 note 4. 

48. US—Macy v. Ferry, N.Y., 99 
F. 1004, 40 CCA. 217. 

49. U S.—Macy v. Ferry, supra. 

50. Md—Barker v. Borzone, 48 Md. 
474 

58 C J. p 136 note 7. 

51. U S —The Cogne, D C Va., 20 F. 
2d 698, reversed on other grounds, 
CCA, Societa Commerciale di 
Navigations v. Consolidation Coal 
Co, C C.A., 25 F 2d 590, certiorari 
denied Consolidation Coal Co v 
Societa Commerciale di Naviga- 
zione, 49 S Ct. 31, 278 U.S. 631, 73 
LEd 667 

58 C.J. p 136 note 8. 

52. U S —Emmons Coal Min. Corp. 
v. Ropner, C.C.A,Fa., 31 F 2d 948, 
certiorari denied 50 S.Ct. 31, 280 
US. 577, 74 LEd. 628. 

58 C.J. p 136 note 9. 

53. U.S—The O R, Crowe, D.CN 
Y., 287 F. 426, affirmed, C.C.A-/294 
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F. 506, certiorari denied 44 S.Ct. 
335, 264 US. 586, 68 LEd. 862. 

58 C J. p 136 note 10. 

54. Ala—Finnegan v. Frank, 67 Ala. 
21 

58 C J. p 137 note 11. 

55. U.S—The India v. Donald, Miss., 
49 F. 76, 1 CCA 174. 

56. US—W K. Niver Coal Co. v. 
Cheronea SS. Co, Mass., 142 F. 
403, 73 CC.A. 502, 5 L.RA..NS,, 
126. 

58 C J. p 137 note 13 

57. US.—The Vale Royal, D.C Md., 
51 F Supp. 412. 

58. U.S—The Framlmgton Court, 
CCA Tex., 69 F.2d 300, certiorari 
denied United British S. S. Co. v. 
Newfoundland Export & Shipping 
Co, 54 SCt 860, 292 U.S. 651, 78 
L Ed. 1600—The Driebergen, CCA. 
Fla, 60 F 2d 367. 

58 C J. p 137 note 15. 

59. U.S—The Raymond M "White, 
D.C NY., 290 F. 454, affirmed, C C. 
A., Simmons Transp. Co v Wright, 
etc., Lighterage Co, 296 F 1023— 
Mazza v. J <3-. White Engineering 
Co., D.C.N.Y., 274 F. 990. 
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its evident leading purpose, should control the minor 
provisions . 60 A broad general provision is not to 
be limited by an express stipulation where it appears 
from the circumstances that the latter was inserted 
for a special purpose and was not intended to import 
any limitation of the former . 61 The agreement 
must also be looked at in its entirety for the respec¬ 
tive rights and duties of the parties . 62 

Written or typewritten and printed provisions. A 
written provision in a charter party is, it has been 
held, ordinarily controlling, as against an inconsis¬ 
tent printed provision thereof ; 63 but it is an equally 
well settled rule applicable to such contracts, that, 
if possible, the written and printed provisions should 
be construed together and as far as possible harmo¬ 
nized . 64 Similar rules prevail as to typewritten pro¬ 
visions occurring in the same instrument with 
printed provisions . 65 In determining the intention of 
the parties, matter expunged from a printed form 
used in drawing up a charter party may be con¬ 
sidered . 66 Moreover, an expression appearing in 
writing in the charter party may require that the 
charter be construed and applied m the light of such 
provision, even though the same provision, if it ap¬ 
peared in a printed form, might properly be disre¬ 
garded as tautological . 67 

Construction of instruments together. If the 
rights and obligations of the parties to the charter 
are expressed in two instruments together constitut¬ 
ing their contract, such instruments are to be con¬ 
strued together . 68 

Popular or technical meaning of words In the 
absence of qualifying language, or of other cir¬ 


cumstances indicating a contrary intention, the par¬ 
ties to a charter party will be taken to have used 
words in their ordinary and popular sense , 69 or in 
their ordinary maritime sense, if they have one, 7 & 
but if, by other expressions m the charter, they in¬ 
dicate an intention to use them in a different sense , 71 
or if a consideration of the surrounding circum¬ 
stances indicates such an intention , 72 the purpose of 
the parties to give to their words a different mean¬ 
ing will be respected. The actual understanding, be¬ 
ing what a reasonable man in like circumstances 
could have understood a proposal to be, is the mean¬ 
ing which the law will impute to a proposition to 
which assent is given 73 When words possessing a 
technical meaning are incorporated in a charter, the 
charter must be construed so as to give them the 
effect proper to this peculiar meaning , 74 and, for 
this purpose, extrinsic evidence as to the meaning of 
such expressions may be admitted . 75 If the parties 
employ an expression having a known legal mean¬ 
ing, it has been held that parol evidence that the 
parties intended to use it m some different or pop¬ 
ular sense is to be rejected, unless the expression, if 
interpreted according to its legal acceptation, is 
wholly insensible with respect either to the context 
of the charter party or the extrinsic facts . 76 

Construction against party choosing terms. 
Where a charter is ambiguous, it is to be construed 
most strongly against the party preparing it or em¬ 
ploying the words concerning which doubt arises . 77 
Thus, where the charter party is on a form prepared 
by the charterers, its construction will be taken most 
strictly against them , 78 and particularly as to clauses 
inserted for their own benefit . 79 Similarly, excep- 


60. U S —Pacific Impr. Co v Schu- 
bach-Hamilton SS. Co., D.C.Wash, 
214 F 854 

58 C J p 137 note 18. 

61. U S —Menantic SS Co v. Peirce, 
DC NT, 88 F 308. 

58 C.J p 137 note 19 

62. U S —Nicholson Transit Co v. 
Nicholson Universal S. S Co, C.C 
A Mich., 60 F 2d 90. 

63. US—The August, DC NY, 5 
F.Supp 463 

58 C J. p 137 note 20. 

64. U S —Manchester Liners v Vir- 
gima-Carolma Chemical Co., D C N. 
C, 194 F 463, affirmed 204 F. 564, 
123 CCA. 90. 

58 C J. p 138 note 21. 

65. U.S—The August, D.C.N.Y., 5 
FSupp. 463. 

58 C.J. p 138 note 22. 

Typed addendum to printed char¬ 
ter, prepared after negotiation ad 
hoc, could not he ignored as consti¬ 
tuent part of ship’s duties.—Denholm 


Shipping Co. v. W*. E Hedger Co, 

C.C.A N Y., 47 F.2d 213 

66. U S —One Thousand Bags of 
Sugar v Harrison, Pa., 53 F. 828, 4 
CCA. 34 

58 C.J. p 138 note 23 

67. U.S —Mazza v. J G. White Engi¬ 
neering Co, D'CN.Y., 274 F. 990. 

58 C.J. p 138 note 24. 

68. U.S—Sun (Printing, etc., Assoc 
v. Moore, NY., 22 S.Ct. 240, 183 
US. 642, 46 LEd. 366. 

58 C.J. p 138 note 26. 

69. U S —The Emily S. Malcolm, C 
C AN.J., 278 F 943. 

58 C.J p 138 note 27. 

70. U S.—The John H. Pearson, 
Mass, 7 SCt. 1008, 121 US. 469, 30 
L.Ed 979. 

58 C J. p 138 note 28. 

71. U.S—The Mary Adelaide Ran¬ 
dall, D.C Conn , 93 F 222 , affirmed 
98 F. 895, 39 CCA 335. 

58 C.J. p 139 note 29. 
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72. U S —The Mary Adelaide Ran¬ 
dall, supra 

73. U S —U S. Navigation Co. v. 
Black Diamond Lines, C.C.AN Y., 
147 F.2d 958. 

74. U.S.—The John H Pearson, 
Mass , 7 S Ct 1008, 121 U.S 469, 30 
L.Ed. 979. 

58 C J p 139 note 31. 

75. U S.—The John H. Pearson, su¬ 
pra. 

76. US—Blue Star SS Co. v. Key- 
ser, DC Fla., 81 F 507, reversed 
on other grounds 91 F. 267, 33 C C. 
A 496 

77. U S.—Denholm Shipping Co. v. 
W E. Hedger Co, C.CAN.Y., 47 
F.2d 213—The August, D.C.N.Y.,, 
5 FSupp 463. 

58 C J p 139 note 34 

78. U S —Mignano v MacAndrews* 
N.Y, 53 F, 958, 4 C.C.A 6. 

79. U S —Mignano v. MacAndrews,. 
supra. 
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tions in a charter party, inserted by the shipowner 
for his own benefit, are to be construed most strong¬ 
ly against him, 80 and exceptions put m by brokers 
for the benefit of the vessel are to be construed 
strictly against the vessel. 81 This rule of construc¬ 
tion has been said, however, to be the last rule of 
interpretation to be resorted to when all others 
fail 82 

Construction by subsequent conduct of parties . 
Where the parties to a charter party have given 
it a practical construction by their conduct, such 
conduct may be used to assist in the determination 
of the meaning of the provisions of the charter par¬ 
ty. 83 

Construction as time charter. The mere fact that 
a charter calls itself a time charter and specifies 
that it is not to be construed as a demise of the 
vessel does not conclusively determine its charac¬ 
ter. 84 

Particular terms construed . In the footnote fol¬ 


lowing are cited cases in which many words and 
phrases as employed in charter parties have been 
judicially construed. 85 

c. Dependent or Independent Covenants 

Whether covenants in a charter are dependent, so 
that one covenant or its performance is a condition pre¬ 
cedent to liability on another, or whether they are inde¬ 
pendent covenants giving rise to independent cross ac¬ 
tions only, ts a question of construction. 

Whether covenants in a charter are dependent, so 
that one covenant or its performance is a condition 
precedent to liability on another, or whether they 
are independent covenants giving rise,to independent 
cross actions only, is a question of construction, 86 
to be determined in the light of the expressed in¬ 
tention of the parties 87 Where one precedes the 
other m time of performance, or is concurrent there¬ 
with, and is necessary or proper to enable the other 
to perform, or relates to such performance, it 
has been held that it or its performance is a condi¬ 
tion precedent. 88 When mutual covenants go to 


80. IT S.—Compama de Navigacion 
la Fleeha v. Brauer, NY., 18 S.Ct 
12, 168 US. 104, 42 LEd 398— 
The Framlington Court, C.C.A Tex , 
69 F.2d 300, certiorari denied Unit¬ 
ed British S S Co v. Newfound¬ 
land Export & Shipping: Co., 54 S. 
Ct 860, 292 U.S. 651, 78 LEd 1500. 
81* US.—The Helen Barnet Gring, 
DCMd, 48 F.2d 629 

82. U.S.—The Erie, D C.Mass, 8 F. 
Cas No 4,512, 3 Ware 225, reversed 
on other grounds, C.C., Donahoe v. 
Kettell, 7 F.Cas No 3,980, 1 Cliff. 
135 

83. U.S.—Kenny v. City of New 
York, DCNY, 28 FSupp. 175, af¬ 
firmed, C C.A., 108 F.2d 958. 

58 C J. P 139 note 39. 

84. U.S—Burkholder v. U S, DC 
Pa., 56 F Supp. 106. 

Charters held time charters 

(1) Hire of ship at named rate per 
ton of deadweight capacity for nam¬ 
ed period.—The Gibraltar, C.C.A.Pa., 
52 F.2d 787. 

(2) Charters of tugboats, under 
which they were bound to perform 
any towing services required by the 
charterer.—L. R. Connett & Co. v. 
The Republic No. 5, D.C.NY, 43 F. 
Supp. 245. 

85. Particular terms and clauses 
construed 

(1) “Calendar days."—Sherwood v. 
American Sugar Refining Co., C.C. 
A N.Y., 8 F 2d 586. 

(2) “Default" of the charterer.— 
Thacher v. Boston Gaslight Co., D. 
C Mass., 23 F.Cas.No 13,850, 2 Lowell 
361—58 G.J. p 139 note 40 [a] (31)— 
18 C.J. p 455 notes 49 [a] (l)-(4). 

(3) “From two to about five 
months in the trading' limits."—U. S. 


Navigation Co. v. Black Diamond 
Lines, D C.N.Y., 51 F Supp. 717, af¬ 
firmed, CCA., 147 F.2d 958. 

(4) If barge owner “exercised due 

diligence to make . . . the Barge 

. . • seaworthy and properly man¬ 

ned, equipped, and supplied," he was 
not to be liable for “unseaworthmess 
. . . not discoverable by due dili¬ 

gence."—Metropolitan Coal Co v 
Howard, CCA.NY., 155 F 2d 780. 

(5) “In case of any liability on the 
part of the charterer to the owners 
for any damage covered by insurance 
effected by or for the benefit of said 
owners, the charterer shall have the 
benefit of said insurance."—Port 
Johnston Towing Co v. Pennsylvania 
R. Co., DC.NY., 190 F 409 

(6) “Light laden."—The Ceres, N 
Y, 72 F. 936, 19 CCA 243, certiorari 
denied 16 S Ct. 1199, 163 US. *306. 41 
LEd 319—37 C.J. p 659 note 20 

(7) “Manage and conduct the busi¬ 
ness of vessels assigned to it, main¬ 
tain the vessels in such trade or 
service as the United States may di¬ 
rect," etc.—O Maire, Inc, v The 
Yaka, D.C.N.Y., 79 F Supp 659 

(8) Owner of barge to insure and 
pay cost of insurance on cargo out 
of freight rate, etc—Chateaugay Ore 
& Iron Co. v. Eastern Transp Co, 
DC.N.Y, 15 F.Supp. 705, affirmed, C 
C.A, 88 F 2d 1005, certiorari denied 
58 SCt. 18, 302 US. 699, 82 L.Ed 540 

(9) “Owner's guarantee that the 
steamer can proceed through all riv¬ 
ers and canals to reach Toronto with 
the above cargo"—The Older, D C. 
N.Y., 1 F Supp 119, reversed on oth¬ 
er grounds, C.C.A, 65 F.2d 359. 

(10) “Owners to remain responsi¬ 
ble for the navigation of the vessels, 
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insurance, crew and all other mat¬ 
ters, same as when trading for their 
own account”—The Vale Royal, D.C. 
Md., 61 F.Supp. 412—58 C.J. p 139 
note 40 [a] (77). 

(11) “Port”—The Skomvaer, D.C 
NY., 286 F. 711, modified on other 
grounds, CCA, 297 F. 746—49 C-J. 
p 1085 note 57 [bj. 

(12) “Repairs."—Nicholson Transit 
Co. v. Nicholson-Universal S. S. Co. 
D,.C.Mich, 43 F.2d 427, affirmed, C.C. 
A., 60 F 2d 90. 

(13) “Subject to all regulations of 
general application in the trade is¬ 
sued by the United States with re¬ 
spect to cargoes" and other matters. 
—Schnell v U. S., CC.A.NY., 166 F. 
2d 479, certiorari denied 68 S.Ct. 1346, 
334 U.S 833, 92 L.Ed. 1760. 

(14) “That the captain (although 
appointed by the owners) shall be 
under the orders and directions of 
the charterers "—The Vale Royal, D. 
C Md, 51 F Supp 412. 

(15) “Working day."—Sherwood v 
American Sugar Refining Co., D.C.N. 
Y, 287 F 721. 

(16) Other particular terms and 
clauses construed see 58 C.J. p 139 
note 40. 

86. U S.—Simonetti v. Foster, D.C. 
Mass, 2 F. 415. 

NY.—Merritt, etc, Derrick, etc., Co. 
v. Terry, etc, Co, 174 N.Y.S. 381, 
106 Misc. 247. 

87. U S.—Lowber v. Bangs, Mass., 
2 Wall. 728, 17 L.Ed. 768. 

58 C J. p 142 note 42. 

88. N.Y —Merritt, etc., Wrecking 

Co. v. Terry, etc, Co., 174 N.Y.S. 
381, 106 Misc. 247 

58 C.J. p 142 note 43. 
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the whole consideration on both sides, they are mu¬ 
tual conditions, the one precedent to the other, 89 
but all technical forms of expression must give way 
to the intention of the parties in determining wheth¬ 
er covenants are dependent or independent. 90 

d. Condition or Warranty or Description 

Whether a descriptive statement contained in a 
charter party is a mere representation, or whether it is 
a substantive part of the charter, is a question of con¬ 
struction. 

Whether a descriptive statement contained in 
a charter party is a mere representation, or whether 
it is a substantive part of the charter, is a question 
of construction, 91 in determining which not only 
the language of the instrument but also the cir¬ 
cumstances under which, 92 and the purposes for 
which, 93 the charter party was entered into may be 
considered If a statement as to capacity, speed, or 
other qualities is such as to constitute a substantive 
part of the charter, it ought to be held a warranty 
or condition rather than a mere representation, 94 
notwithstanding the failure to use the word “war¬ 
ranty.” 95 Where, m the charter party, time is of 
the essence of the agreement, statements bearing on 


the matter of time are conditions precedent and not 
mere stipulations or representations. 96 Conditions 
precedent must be definite 97 and they are usually 
express. 98 Statements have been held to constitute 
mere representations, where the circumstances were 
insufficient to cause them to amount to warranties, 
although made with respect to the speed or capacity 
of the vessel, 99 its register measurements, 1 or loca¬ 
tion 2 Representations as to measurement, capacity, 
or tonnage are taken as merely descriptive, when the 
contract taken as a whole shows that the real con¬ 
sideration was the actual carrying capacity of the 
vessel. 3 

In the absence of bad faith or grossly misleading 
statements, if the identification is fair, a wide 
margin may be allowed in description. 4 If, how¬ 
ever, there is an actual warranty of the capacity, 
speed, or other qualities of the vessel, the owner is 
liable for any deficiency in this respect. 5 In the 
absence of a provision m the charter party that the 
vessel shall commence or complete loading by a cer¬ 
tain time or that the cargo shall be shipped by a 
certain day, the owner has a reasonable time within 
which, by rearrangement of stowage and ballast, to 
enable the vessel to take the amount of cargo which 


89. U S —Lowber v. Bangs, Mass , 2 
Wall. 728, 17 LEd 768. 

90. US.—Lowber v. Bangs, supra 

91. U.S.— 1 The Atlanta, D.C.Ga., 82 
F.Supp. 218 

58 C J. p 142 note 47. 

92. US—Lovell v. Davis, La., 101 
U S 541, 25 L.Ed 944 

68 C.J. p 142 note 48 

93. US.—Watts v. Cam or s, Da, 6 S 
Ct 91, 115 U.S. 353, 29 L.Ed. 406 
—Lowber v Bangs, Mass, 2 Wall 
728, 17 L Ed. 768. 

94. U.S—Metropolitan Coal Co v 
Howard, CC.AN.Y., 155 F 2d 780— 
The Atlanta, DCGa., 82 F.Supp 
218 

68 C J p 142 note 51. 

95. U S —Romano v. West India 
Fruit & S S Co., C C A Fla , 161 F 
2d 727—Denholm Shipping Co v 
W. E. Hedger Co, CCA.N.Y., 47 
F 2d 213. 

Test is whether the statement was 
positively and unequivocally made as 
a statement of fact and whether the 
natural tendency of its making was 
to induce the chartering of the ship. 
—Romano v. West India Fruit & S. 
S. Co, CCAFla, 161 F 2d 727. 

96. U.S —Lowber v. Bangs, Mass., 
2 Wall 728, 17 L.Ed. 768. 

N.Y—Weisser v. Maitland, 5 N.Y. 
Super. 318 

97. U S —Fearing v. Cheeseman, C. 
C Me., 8 F Cas.No.4,710, 3 ClifC. 91. 


98. U S —Fearing v. Cheeseman, su¬ 
pra. 

99. U.S.—The Hurstdale, D C.N.Y 
169 F. 912, affirmed 179 F. 371, 102 
CCA. 649 

58 C J p 142 note 56. 

Refusal to guarantee 
Where the charter of a vessel stat¬ 
ed that it would steam eight and one 
half knots per hour on about seven¬ 
teen tons of best Welsh coal for 
twenty-four hours, but that the par¬ 
ticulars “are not guaranteed, ” and 
coal of that quality was not furnish¬ 
ed, m order to entitle the charterer 
to recover for deficiency in speed, 
he must show that the representa¬ 
tions were designedly false, the re¬ 
fusal to guarantee being notice not 
to rely on the statement as to speed 
—The Hurstdale, D C N.Y, 169 F 
912, affirmed 179 F. 371, 102 CC.A. 
649. 

1. US —Watts v. Camors, La., 10 F. 
145, affirmed 6 S.Ct 91, 115 US. 
353, 29 LEd. 406. 

N Y —Ashburner v Balchen, 7 N.Y 
262 

2. US —Lovell v Davis, La., 101 U 
S 541, 25 LEd 944. 

3. US —The Emily S. Malcolm, C 
CA.NJ, 278 F 943. 

58 C J. p 143 note 59, 

4. U.S —Dampskibs Aktieselskabet 

Jan v. Cargo of Jute Butts, Burlap 
and/or Shellac, etc, D.CN.I, 298 
F 164—Stray v. Trottier, etc., Co, 
D.C.Mass., 280 F. 249. ( 

678 


5. US —Denholm Shipping Co v. W. 
E. Hedger Co, CCANY., 47 F 2d 
213—The Atlanta, D C Ga., 82 F 
Supp 218—Steamship Rutherglen 
Co. v. Houlder, DC.NY., 196 F 916, 
reversed on other grounds 203 F. 
848, 122 CCA. 166. 

Insulation and refrigeration. 

Where libelants were operating re¬ 
spondent’s vessel under a time char¬ 
ter which contemplated a number of 
voyages and vessel was engaged for 
transportation of bananas, a highly 
perishable freight, parties intended 
that vessel would carry only a cargo 
of fresh green bananas and such was 
implied condition under which per¬ 
formance of respondent’s warranty 
as to insulation and refrigeration of 
vessel was to be tested, therefore, 
breach of warranty which would jus¬ 
tify rescission could not be deter¬ 
mined solely on temperature records 
in absence of an affirmative show¬ 
ing that cargo for voyage was one 
fit for shipment and of kind that was 
intended, and inquiry was whether, 
when laden as intended, vessel was 
capable of maintaining hold temper¬ 
ature warranted.—Lucayan Tran¬ 
sports v. McCormick Shipping Corp., 
C A Fla, 188 F.2d 202. 

Warranties of speed construed 
U.S.—Denholm Shipping Co v. W. E. 
Hedger Co, CC.AN.Y., 47 F.2d 
213—Wessels v. The Ceres, NY., 
72 F. 936, 19 CC.A. 243, certiorari 
denied 16 S Ct. 1199, 163 U.S. 706, 
41 L.Ed. 319. 
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it is agreed that it shall carry . 6 The operative 
words in a charter party will prevail over the de¬ 
scriptive recitals . 7 

e. Exceptions Glauses 

It is a question of construction whether exceptions in 
a charter party are for the benefit of one party only or of 
both parties. 

It is a question of construction whether exceptions 
m a charter party are for the benefit of one party 
only or of both parties . 8 There is authority declar¬ 
ing that such exceptions are intended to protect 
both owners and charterers, unless the context clear¬ 
ly shows an intention to protect the one or the other 
only , 9 whether or not the word “mutually” is in¬ 
serted . 10 Assistance m determining the effect of 
exceptions may be had by reference to the position 
of the general exception in the document 11 

f. Effect of Written Charter Party on Oral 

Representations and Agreements 

Representations prior to a charter, which are not 
embodied in the charter, are superseded by that instru¬ 
ment, in the absence of fraud or mutual mistake. 

Representations prior to a charter, which are not 
embodied in the charter, are superseded by that 
instrument, m the absence of fraud or mutual mis¬ 
take ; 12 and, in the absence of fraud or misrepre¬ 
sentation in the inception of a charter party, the 
owner and charterers must be governed by its ex¬ 
press terms . 13 The charter party determines and 
controls the rights and obligations of the parties . 14 
However, oral agreements are not superseded by 


subsequently executed written charters, where the 
written charters are not a substitute for the oral 
agreements . 15 Where an oral charter party has 
been completely executed, a subsequent written char¬ 
ter party between the same parties and dealing with 
the same subject matter does not necessarily in¬ 
corporate all of the terms of the contract available 
to the parties so as to render the terms of the oral 
agreement inoperative 16 In like manner, there may 
be a subsequent oral charter party as to the same 
vessel and between the same parties as are bound by 
a previous written charter party, and the oral char¬ 
ter party, when it is of that character, is valid and 
enforceable . 17 

g. Effect and Construction in Connection with 
Bill of Lading 

As between the charterer and the owner, the charter 
party, and not the bill of lading, is the controlling docu¬ 
ment. As between the owner and third persons the 
language of bills of lading may prevail over that of the 
charter party. 

As between the charterer and the owner, the 
charter party, and not the bill of lading, is the con¬ 
trolling document , 18 and this is true, although the 
charter party is not expressed in writing but was 
made in parol . 19 Bills of ladings which do not 
refer to the charter party do not, as between the 
shipowner and the charterer, operate as new con¬ 
tracts, and their stipulations do not supersede the 
provisions of the charter party on the same sub¬ 
ject . 20 Where terms of the charter party are 
specifically incorporated by reference in the bill of 


6. XT S —Culliford v. Gomila, La., 9 
SCt. 50, 128 US 135, 32 L Ed 381 

58 C J. p 175 note 78. 

7. US —Hooe v Groverman, Dist 
Cal, 1 Cranch 214, 2 L Ed. 86. 

8. US—The Queen Olga, D.CNT., 
162 F 490, affirmed Dunlop SS 
Co. v Tweedie Trading Co, 178 F. 
673, 102 CCA. 173. 

9. US —Gans SS Line v, Wilhelm- 
sen, CCAN.Y., 275 F. 254, certio¬ 
rari denied 42 SCt. 97, 257 US 
655, 66 L.Ed 419. 

58 C J. p 143 note 64 

10. U S —Gans SS Line v. Wilhelm- 
sen, supra 

58 C J. p 143 note 65. 

11. U.S—Mazza v J G. White En¬ 
gineering Co, D.C.N.Y., 274 F. 990. 

12. U S.—Matthias v. Beeche, D.C 
N.Y., 111 F. 940. 

58 C.J. p 144 note 74. 

13. U.S.—The Laurent Meeus, D.C. 
Cal., 43 FSupp. 807, modified on 
other grounds, C C.A, Mitsubishi 
Show Kaisha, Limited v Societe 
CPurfina Maritime, 133 F.2d 552, cer¬ 
tiorari denied 63 S.Ct. 858, 318 U.S. 


781, 87 L.Ed. 1148—Gronvold v 

Suryan, D C Wash , 12 F.Supp. 429 
58 C J. p 144 note 75. 

Assumption of purpose for provisions 
Court -would not assume that char¬ 
ter party provisions were not in¬ 
serted in charter party for purpose 
—Venezuelan Meat Export Co. v. U 
S, DCMd, 12 FSupp. 379. 

14. US —American Creosotmg Co. v 
Deutsche Petroleum Aktien Gesell- 
schaft, DC.NJ, 28 F2d 356. 

58 C J p 144 note 76 

15. U S —U S. Navigation Co v. 
Black Diamond Lines, CCA N.Y., 
124 F 2d 508, certiorari denied 
Black Diamond Lines v United 
States Navigation Co, 62 SCt 805, 
315 US. 816, 86 L Ed. 1214. 

Option granted by oral agreement 
Where owner orally agreed to char¬ 
ter vessels for period of two to about 
five months, and when written char¬ 
ters were presented for execution 
owner insisted on limiting use of 
each vessel to one round voyage, and 
charterer signed the charters under 
protest and reservation of rights, ex¬ 
ecution of the charters did not sig- 
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mfy an abandonment by charterer of 
option for two voyages granted by 
oral agreements, or effect more than 
an agreement to accept a charter for 
a single voyage and a promise to 
pay hire pro tanto for what was the 
minimum requirement of the earlier 
agreements—U S. Navigation Co. v. 
Black Diamond Lines, C.C A.N.Y., 124 
F2d 508, certiorari denied Black Dia¬ 
mond Lines v United States Naviga¬ 
tion Co, 62 S.Ct. 805, 315 US. 816, 
86 LEd 1214. 

16. Ill—Webster v. Vogel, 62 III. 
184. 

17. U S —Monongahela, etc., Dredg¬ 
ing Co v. Rodgers Sand Co., DC 
Pa, 296 F 916, affirmed, C.CA, 296 
F. 919. 

58 CJ p 144 note 78. 

18. US—The Temple Bar, DCMd., 
45 F Supp. 608, affirmed, C.C.A, 137 
F.2d 293. 

58 C.J. p 144 note 80. 

19. U.S—Huron Barge Co. v. Tur¬ 
ney, D.C Ohio, 71 F. 972 

20. U S.—The Iona, Tex., 80 F. 933, 
26 C.CA 261. 

58 C J. p 145 note 82. 
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lading, the charter party terms alone are to be 
looked to for the contract of the parties. 21 A bill 
of lading referring to a charter party is never to be 
construed as intending to express the whole intent, 22 
or to control the charter party in consequence of 
mere inharmonious provisions. 23 Where the intent 
of the charter is clear, a bill of lading given under 
it, and referring to it as between the ship and the 
charterer, does not supersede the express provisions 
of the charter party that are clearly intended to ap¬ 
ply to the situation, 24 however inartificially the bill 
of lading may be framed. 25 

Unless there is sufficient evidence of a waiver 
of the provisions of the charter, or of some new 
contract, mere loose and inharmonious expressions 
m the bill of lading which refer to the charter will 
not supersede the latter, as respects matters which 
the charter was clearly designed to cover. 26 The 
bill of lading will never operate thus to annul or 
supersede the charter party, unless intended by the 
parties to have that effect. 27 Where, however, the 
bill of lading is intended as a modification of the 
charter party in certain particulars, effect is to be 
given to that intention even as between the owner 
and the charterer 28 In some cases it has been held 
that the bill of lading operated as a mere memoran¬ 
dum or receipt of shipments made m pursuance of 
the charter, 29 where the bill of lading specifically 
referred to the charter party, 30 or where it did 
not 31 and that its provisions could not affect or 
modify the liability of the ship 32 The bill of lad¬ 
ing may operate, however, m the event of ambiguity 


in the charter party, to assist in the construction 
of the latter by resolving doubts with reference 
thereto. 33 A provision m a charter party that bills 
of lading are to be binding on the master and the 
owner as proof of the quantity delivered to the 
ship makes the bill conclusive evidence on that 
point, 34 and such a provision is binding in any dis¬ 
pute between the charterer and the owner, arising 
under the charter party. 35 

As between the owner and third persons, the lan¬ 
guage of the bills of lading has been held to pre¬ 
vail over that of the charter party, where the two 
were inconsistent, in cases where third persons 
without notice whose rights were involved occupied 
the position of shippers under bills of lading issued 
by the master, at the instance of the charterer, when 
the owner retained control and possession of the 
vessel, 36 or of bona fide indorsees of the hills of 
lading 37 

It has been said that according to the weight of 
authority, the bills of lading govern whether or not 
notice of the charter party existed; 38 and there is 
authority to the effect that the shipowner cannot, 
as against strangers to the charter party, who have 
shipped goods, 39 or consignees 40 or indorsees of 
the bills of lading for value, 41 claim to set up rights, 
and that their duties and obligations are not to be 
measured, under the charter party, which rights or 
duties are inconsistent with the terms of those bills 
of lading, although notice of the existence of a 
charter party be given, even where it is given by the 


21. U.S—-Manchester Liners v. Vir- 
gima-Carolma Chemical Co, D.'C 1ST. 
C., 194 F. 463, affirmed 204 P. 564, 
123 CCA. 90—The Ethel, D.C NY, 
8 F.Cas No 4,540, 5 Ben 154. 

In rem liability 

Provision m charter that certain 
specified clauses should he incorpo¬ 
rated in charterer's bills of lading 
was held relevant only to the in rem 
liability of vessel —Schnell v. U. S, 
CCA NY, 166 F 2d 479, certiorari 
denied 68 S Ct 1346, 334 US. 833, 92 
LEd. 1760 

22. U S —The Chadwicke, D.C N Y, 
29 F. 521 

23. U.S —Manchester Liners v Vir- 
gima-Carolma Chemical Co., D.C N. 
C, 194 F. 463, affirmed 204 F 564, 
123 C.C A. 90—The Chadwicke, D C 
N.Y., 29 F. 521 

24. U.S.—The Chadwicke, supra— 
Hart v. Leach, D C.Md., 21 F 77. 

26. U.S—The Chadwicke, D CN.Y., 
29 F. 521. 

26. U.S.—The Chadwicke, supra. 

27- Mass.—Cobh v. Blanchard, 11 
Allen 409. 


28. U S —U. S. v. Fisher Flouring 
Mills Co, DC Wash., 295 F. 691. 

58 C J. p 145 note 91. 

29. U.S —Romano v. West India 
Fruit & S. S Co, CCA Fla, 151 
F.2d 727—The Northern No 29, D. 
CNy, 15 FSupp. 543, reversed on 
other grounds, CCA, Flat-Top 
Fuel Co. v Martin, 85 F 2d 39, cer¬ 
tiorari denied 57 S Ct. 110, 299 US. 
585, 81 LEd 431. 

58 C J. p 145 note 92 

30. U S —The Chadwicke, D C N Y, 
29 F 521—The Ethel, DCN.Y., 8 
FCas No 4,540, 5 Ben. 154. 

31. U.S—Ardan SS Co. v Theband, 
DCNT, 35 F. 620—Lamb v. Park- 
man, DC.Mass, 14 F Cas.No 8,020, 
1 Sprague 343, affirmed, CC, 14 F. 
Cas No 8,019, 21 LH. 589, 1 West. 
L Month 159. 

32. U S —Romano v. West India 
Fruit & S. S. Co., CC.AFla., 151 F. 
2d 727 

33. U.S—The Fri, NY., 154 F 333, 
83 CCA 205, certiorari denied 28 
SCt 761, 210 US. 431, 52 L.Ed 
1135. 


34- U.S —Lightbume v. The Tongoy, 
T> C.Ala, 55 F. 329. 

35. U S.—Lightbume v The Tongoy, 
supra, 

36. *U S.—Field Line v. South Atlan¬ 
tic SS. Line, Ga., 201 F. 301, 119 
C.C A. 539 

58 CJ. p 146 note 6. 

37. U S.—The Querini Staraphalia, C. 
C N Y., 19 F. 123 

58 C.J. p 146 note 7. 

38. Ga—Robinson v. Holst, 23 S.E. 
76, 96 Ga. 19. 

39. U S.—O'Connell v. One Thousand 
and Two Bales of Sisal Hemp, D.C. 
Ala., 75 F 410 

58 C J. p 146 note 9. 

40. U S.—Yone Suzuki v. Central 
Argentine R. Co, CCA.NI, 27 F. 
2d 795, certiorari denied Central 
Argentine Ry v Yone Suzuki, 49 
SCt. 178, 278 US. 652, 73 LEd. 
563. 

58 C.J. p 146 note 11. 

41. U S.—Four Hundred and Six 
Hogsheads of Molasses, CCNY., 
9 FCas No.4,988, 4 Blatchf 319. 

58 C J. P 146 note 12. 
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bills of lading themselves . 42 It has been held, how¬ 
ever, that strangers to a charter party, who had 
notice of the existence of the charter party, cannot 
assert, against the owner’s charter contract, their 
rights under bills of lading issued by the master 
without authority . 43 

Authority exists recognizing the controlling char¬ 
acter of the bill of lading in determining the rights 
of the parties, despite specific reference to the exist¬ 
ence of the charter party m the bill of lading , 44 and 
even, in proper cases, despite a bill of lading pro¬ 
vision incorporating certain of the charter terms 
in the bill of lading . 45 Where the party whose 
rights are involved is one occupying such a position 
toward the owner that notice of the charter party 
is ineffective to render the charter party controlling, 
as to him, as against inconsistent terms in the bill 
of lading, a clause of reference in the bill of lad¬ 
ing incorporating therein certain of the charter 
provisions affects his rights only to the extent to 
which the language of the charter party has adopted 
the charter provisions , 46 and the terms of the char¬ 
ter party, which, on a proper construction of the 
language of the bill of lading, are not specifically 
included m the latter instrument, do not measure 
or determine his rights . 47 

A bill of lading containing the words “freights 
and all other conditions as per charter party” brings 
into the contract not only all conditions of the char¬ 
ter party which relate to the payment of freight, 
but all that are referable to the subject matter of 
the receipt, the carriage, and the discharge of the 
cargo ; 48 but, where an intention appears that the 
term “exceptions” employed m a bill of lading 
should include the deviation clause of a charter 
party, the latter is incorporated and regulates the 
rights of the parties . 49 However, as to a charter 


party provision which is sufficiently incorporated 
in a bill of lading, the rights of the parties, although 
the parties are strangers to the charter party, are 
governed and controlled by the charter provision . 50 

It has been held that shippers having notice or 
knowledge of the provisions of the charter party 
are bound thereby . 51 

Where, the provisions of bill of lading and char¬ 
ter party being inconsistent, the former instrument 
is held to govern and the owner is held liable to 
some stranger to the charter party, under the terms 
of the bill of lading, there is authority permitting 
recovery over against the charterer for the liability 
thus incurred by reason of the charterer’s conduct 
in preparing incorrect bills of lading and securing 
their signature by the master, under a clause in 
the charter requiring the latter to sign bills of lad¬ 
ing as presented without prejudice to the charter 
party . 52 

Requirement of master’s signature of bills . Where 
the charter party requires the master to sign ship¬ 
pers’ bills of lading as presented, without prejudice 
to the charter* party, he is bound to sign any usual 
bill presented, describing goods actually delivered 
to the vessel , 53 and a refusal to do so is a breach 
of the charter party, which entitles the shipper to 
such damages as may be shown . 54 The master is 
not, however, required to sign erroneous bills ; 55 
and thus he Cannot be required to sign the bills un¬ 
less the goods have been delivered , 56 and he cannot 
be required to sign them in any form the charterers 
may choose . 57 He is required to sign only bills 
of lading lawfully and rightly presented under the 
charter provisions . 58 The charterer, under a char¬ 
ter party containing such a clause, is under a duty 
to present for signature only proper bills of lad¬ 
ing 59 Provision in the charter party for signature 


42. U.S.—Tone Suzuki v. Central Ar¬ 
gentine R. Co„ C.C.ANY, 27 F.2d 
795, certiorari denied Central Ar¬ 
gentine Ry v Tone Suzuki, 49 S. 
Ct. 178, 278 U.S 652, 73 L Ed. 563. 

68 C.J. p 147 note 14. 

43. U S.—The Salem’s Cargo, D.C. 

Mass., 21 F Cas.No.12,248, 1 

Sprague 389. 

44. 'U S.—One Hundred and Twelve 
Sticks of Timber, D.C.NY, 18 F 
Cas No 10,524, 8 Ben. 214. 

58 C.J. p 147 note 15. 

45. U S.—Tone Suzuki r. Central Ar¬ 
gentine R Co C.C.A.N.Y., 27 F2d 
795, certiorari denied Central Ar¬ 
gentine Ry. v. Yone Suzuki, 49 S. 
Ct 178, 278 U-S 6$2, 73 L Ed 563 

46. U.S.—Yone Suzuki v Central Ar¬ 
gentine R Co., C C A N Y, 27 F 2d 
795, certiorari denied Central Ar¬ 


gentine Ry. v. Yone Suzuki, 49 S 
Ct. 178, 278 US. 652, 73 L Ed. 563. 

47. U.S —Yone Suzuki v. Central Ar¬ 
gentine R. Co., CCANY, 27 F 2d 
795, certiorari denied Central Ar¬ 
gentine Ry v Yone Suzuki, 49 S. 
Ct. 178, 278 US 652, 73 Lr Ed. 563. 

58 C.J p 147 note 19. 

48. U S —O’Connell v. One Thousand 
and Two Bales of Sisal Hemp, D C. 
Ala., 75 F 408 

58 C.J. p 148 note 21 

49. U.S.—Centrosoyus-Amenca v. U. 
S., DC.N.Y., 31 F 2d 610. 

50. U S —The Silverbrook, D C La., 
18 F 2d 144. 

58 C.J. p 148 note 26. 

51. U S —O’Connell v One Thousand 
and Two Bales of Sisal Hemp, 3>. 
C.Ala., 75 F. 408—The Peer of the 
Realm, C.C.La., 19 F. 216. 

681 


52m U.S —Field Line v. South At¬ 
lantic SS Line, Ga, 201 F. 301, 119 
C.CA 539. 

53. U.S —The Mispah, C C Del., 17 F. 
Cas No 9,648. 

58 C J p 149 note 35. 

54. U.S —Lightburne v. The Tongoy, 
DC.Ala., 55 F 329—The Mispah, 
CC.Del,, 17 F Cas No 9,648. 

55. U S —The Peer of the Realm, C. 
CLa, 19 F 216. 

58 C J p 149 note 37. 

56. U.S—Lightburne v. The Tongoy, 
DC Ala, 55 F. 329 

57. U.S—-Wyman v. The Sprott, D. 
C.NY., 70 F. 327. 

58 CJ. p 149 note 39 

58. U.S—Wyman v The Sprott, su¬ 
pra. 

58 C.J. p 150 note 40. 

59. U.S.—Field Line v. South At- 
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of bills of lading’by the master “without prejudice to 
this charter” has been held to signify that it is a 
term of the contract between the charterers and 
the shipowners that, notwithstanding any engage¬ 
ments made by the bill of lading, their charter 
agreement shall remain unaltered, 60 and to mean 
no more. 61 

§ 33. Operation of Arbitration Clauses 

In the absence of statute, a clause in a charter that 
any dispute is to be submitted to arbitration is unen¬ 
forceable, but, where appropriate statutory provisions 
exist, they operate to render arbitration agreements 
enforceable to the extent and under the circumstances 
contemplated and provided by statute. 

In the absence of a statute binding the court 
wherein suit is brought, it has been held that a 
clause in a charter that any dispute is to be sub¬ 
mitted to arbitration, the intended effect being to 


prevent proceedings in any court and substitute the 
decision of arbitrators, is unenforceable. 62 A 
breach of the agreement, while it is totally execu¬ 
tory, gives rise to nominal damages only, 63 ex¬ 
ceptions will be sustained to a libel claiming damages 
for breach of agreement to arbitrate and the libel 
will be dismissed 64 The legal effect of an arbitra¬ 
tion clause m a charter party is governed by the 
law of the place where the charter party was ex¬ 
ecuted. 65 

Under statutes validating arbitration agreements, 
such agreements are binding and enforceable to the 
extent and under the circumstances contemplated 
and provided by statute, 66 but arbitration agree¬ 
ments which are not within the purview of the 
statutes are not enforceable. 67 A clause in the 
charter party, providing that it shall be construed 
according to the law of a jurisdiction wherein ar- 


lantic SS. Line, Ga., 201 F. 301, 119 
CCA. 539. 

60. US.—Field Line v. South At¬ 
lantic SS. Line, supra. 

58 CJ. p 150 note 43. 

61. U.S.—Burnll v Crossman, D C 
NT, 65 F 104, reversed on other 
grounds 91 F 543, 69 F. 747, 33 C. 
CA 643, 16 C.C A 381, reversed on 
other grounds 21 S.Ct 48, 179 U.S. 
100, 4 LEd 106. 

58 C J. p 150 note 44. 

62. US —Atlantic Fruit Co. v. Red 
Cross Line, CCA N.Y., 5 F.2d 218. 

58 CJ. p 150 note 53. 

63. U S —Aktieselskabet Kora-og 

Foderstof Kompagmet v. Rederiak- 
tiebolaget Atlanten, NY., 250 F 
935, 163 CCA. 185, AnnCasl918C 
491, affirmed 40 S Ct, 332, 252 US 
313, 64 LEd. 586—Munson v. 

Straits of Dover SS Co, DC.N.Y, 
99 F. 787, affirmed 102 F. 926, 43 
CCA. 57. 

64. US —Munson v. Straits of Dov¬ 
er SS Co., supra, 

65. U S —Arnold Bernstein Shipping 
Co v. Tidewater Commercial Co., 
D.CMd, 84 FSupp. 948. 

66. U S —La Nacional Platanera, S 
C L, v North American Fruit & 
Steamship Corp , CCA Ala, 84 F. 
2d 881—The Gerald A. Fagan, CC 
ANY., 49 F2d 215, affirmed 52 S 
Ct 166, 284 US 263, 76 LEd 282— 
Albatross S S Co. v. Manning 
Bros., DC NY, 95 FSupp 459— 
Arnold Bernstein Shipping Co v 
Tidewater Commercial Co, DC. 
Md, 84 F.Supp. 948—Goldhill Trad¬ 
ing & Shipping Co, S. A. Panama, 
v Caribbean Shipping Co., D C.N. 
Y, 56 FSupp 81-—The Belize, DC. 
NY., 25 FSupp. 663, appeal dis¬ 
missed, C.C.A., 101 F.2d 1005—The 


Aakre, DC NY, 21 F.Supp. 540. 

58 C J. p 150 note 60. 

Purpose of statutes 

(1) United States Arbitration Act 
was intended to validate arbitration 
agreements as affirmative defenses m 
admiralty as well as in other courts. 
—In re Utility Oil Corporation, CC. 
A.NY., 69 F 2d 524, certiorari denied 
Petroleum Nav Co v. Utility Oil Cor¬ 
poration, 54 SCt. 866, 292 US. 655, 
78 LEd 1504. 

(2) The Arbitration Act was pass¬ 
ed to provide for maintaining juris¬ 
diction of court while at same time 
recognizing arbitration agreements 
as affirmative defenses and providing 
a forum for their specific enforce¬ 
ment—American Sugar Refining Co. 
v The Anaconda, CCA Fla, 138 F 2d 
765, affirmed 64 S.Ct. 863, 322 US. 42, 
88 LEd 1117. 

(3) The purpose of the section of 
the Arbitration Act relative to a par¬ 
ty's beginning an action m admiralty 
by proceeding by libel and seizure of 
property of other party is to give an 
aggrieved party m a maritime con¬ 
troversy the benefit of Jurisdiction in 
rem or by foreign attachment and 
at same time to save his right to ar¬ 
bitration provided for in contract be¬ 
tween the parties —The Belize, D C. 
NT., 25 F.Supp. 663, appeal dismiss¬ 
ed, CCA, 101 F 2d 1005—The Syd- 
fold, DC.NY., 25 F.Supp. 662. 

(4) The purpose of Arbitration Act 
§ 8 is to make certain that rights 
conferred by § 4, which requires spe¬ 
cific performance of an arbitration 
agreement, would be available as well 
m admiralty suits where property 
was seized as in those where it was 
not—American Sugar Refining Co. v 
The Anaconda, C-CA.Fla, 138 F2d 
765, affirmed 64 S.Ct. 863, 322 U.S. 42, 
88 LEd. 1117. 


Arbitration in foreign state 

Provision for arbitration outside 
the United States, embodied in char¬ 
ter agreement between international 
refugee organization and steamship 
company, was valid —International 
Refugee Organization v. Republic S 
S Corp, DCMd, 93 FSupp 798, ap¬ 
peal dismissed and mandamus grant¬ 
ed, CA, 189 F 2d 858. 

Maritime transaction or foreign com¬ 
merce 

(1) Under statute providing for 
enforcement of written arbitration 
clause "m any maritime transaction 
or a contract evidencing a transac¬ 
tion involving commerce,” the word 
“or" denotes an alternative and court 
has jurisdiction to compel arbitra¬ 
tion if either maritime transaction or 
foreign commerce is involved—The 
Aakre, D.C N Y, 21 F.Supp. 540. 

(2) A provision in charter party 
for trip of Norwegian ship from Can¬ 
adian to South American ports, that 
disputes thereunder should be ar¬ 
bitrated in New York, involved a 
“maritime transaction."—The Aakre, 
supra- 

(3) Disputes involving right of 
charterer to recover for loss attribu¬ 
table to bad fuel oil furnished by 
owner to charterer under collateral 
agreement, including loss of hire and 
additional expenses due to shipment 
of intended cargo by rail and right to 
obtain restitution of amount paid for 
substitution of vessel chartered for 
vessel originally chartered on repre¬ 
sentation that vessel chartered would 
be available at earlier date, were 
subject to arbitration as arising out 
of a “maritime transaction" withm 
statute —In re Canadian Gulf Line* 
CC.A.N.Y, 98 F 2d 711. 

67- U.S—The Aakre, D.C.NY., 21 F~ 

»Supp 540 

| 58 C.J. p 150 note 54, p 151 note 6L 
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bitration agreements are by statute enforceable, does 
not bind the courts of another jurisdiction to rec¬ 
ognize the enforceability of such agreements; 68 
and, regardless of such a provision, it has been 
held that an arbitration agreement will not be en¬ 
forced unless it is one enforceable by the law of 
the forum 69 Likewise, where an arbitration clause 
appears in the charter party, providing for arbitra¬ 
tion outside the jurisdiction, resort to arbitration 
is not a condition precedent to the existence of ju¬ 
risdiction in a court wherein suit on the charter party 
is brought, 70 even though there are controlling stat¬ 
utes rendering arbitration clauses of the description 


therein set out enforceable; 71 even under such cir¬ 
cumstances, a charter agreement for arbitration 
elsewhere does not oust the court of its jurisdic¬ 
tion, 72 but, at the most, provides grounds for a stay 
pending the perfection of what cannot be accom¬ 
plished within the jurisdiction of the court. 73 ^ 

In construing the arbitration clause the whole 
clause should be considered. 74 The terms of the 
statutes and of the charter agreements as construed 
by the courts govern questions as to the right to 
compel arbitration in particular cases, 76 the juris¬ 
diction and powers of the court, 76 the issues tri¬ 
able, 77 and matters of procedure generally, 78 the 


68- XJS —The Silverbrook, D.C La., 
18 F 2d 144 
58 C J p 151 note 63 

69. TJ S —U S. Asphalt Refining- Co 
v. Trinidad Lake Petroleum Co , D 
CNY, 222 F 1006 

58 CJ P 151 note 64. 

70. U.S—The Beechwood, D.C.N.Y., 
35 F.2d 41. 

58 CJ p 151 note 65. 

71. U S —Danielsen v Entre Rios R. 
Co, DCMd, 22 F.2d 326. 

58 CJ P 151 note 66. 

72. U S —The Fredensbro, D C Pa , 
18 F.2d 983. 

58 C.J p 151 note 67. 

73. U S —The Quarnngton Court, D. 
CNY, 25 F.Supp. 665. 

58 C J P 151 note 68 

74. U.S—In re Utility Oil Corpora¬ 
tion, C.CAN.Y, 69 F 2d 524, cer¬ 
tiorari denied Petroleum Nav. Co 
v. Utility Oil Corporation, 54 S Ct. 
866, 292 US. 655, 78 L.Ed 1504. 

75. U S —American Sugar Refining 
Co. v. The Anaconda, C.C.AFIa, 
138 F 2d 765, affirmed 64 S Ct 863, 
322 U.S. 42, 88 L Ed. 1117—In re 
Canadian Gulf Line, CCA.N.Y, 98 
F.2d 711—Montreal Shipping Co. v. 
9,110 Tons of Steel Billets, D C Pa., 
83 FSupp. 407. 

Total nonperformance of charter 
agreement 

In controversy between steamship 
company and charterer of vessel, fact 
that vessel never actually went into 
operation under charter due to refus¬ 
al of steamship company to deliver 
vessel to charterer, although amount¬ 
ing to total nonperformance, would 
not nullify requirement for arbitra¬ 
tion under terms of charter agree¬ 
ment—International Refugee Organ¬ 
ization v. Republic S S Corp, D.C 
Md, 93 F.Supp 798, appeal dismissed 
and mandamus granted, C.A., 189 F. 
2d 858. 

Xtihel in tort or contract 
Whether libel for loss of cargo 
sounded in tort or in contract was 
immaterial, as respected right to ar¬ 
bitration.—The Gerald A. Fagan, C. 


CA.NY., 49 F.2d 215, affirmed 52 S 
Ct. 166, 284 US 263, 76 L Ed 282 

Fraud 

Where cause of action asserted by 
plaintiff in attachment suit in ad¬ 
miralty arose out of alleged fraud, 
which if established rendered char¬ 
ter party void, and cause of action 
did not arise under charter party, 
provision in charter party for arbi¬ 
tration did not preclude trial court 
from granting relief to plaintiff on 
ground of alleged fraud —Interna¬ 
tional Refugee Organization v. Re¬ 
public S. S Corp, C A. 4, 189 F.2d 
858. 

76. U.S—Marine Transit Corpora¬ 
tion v. Dreyfus, NY., 52 S.Ct. 166, 
284 U.S. 263, 76 L Ed 282. 

Right to preserve status quo 

Where charter party agreement ex¬ 
pressly provided that owner of ves¬ 
sel retained no control, possession, 
or command whatsoever of vessel 
during period of charter, proposed 
act of seizure by owner would de¬ 
prive charterer of its right to posses¬ 
sion pending arbitration, and would 
substantially change the status quo, 
and, therefore, m exercise of its 
equity power, court had the right to 
preserve the status quo, pending en¬ 
forcement of arbitration provisions 
of charter agreement—Albatross S. 
S Co. v Manning Bros, DCNY, 95 
F.Supp 459 

Provision to oust jurisdiction of 
court 

(1) A libel setting out a cause of 
action within admiralty jurisdiction 
based on seizure of libeled vessel was 
not dismissible on ground that char¬ 
ter party containing a provision for 
arbitration, by providing that Arbi¬ 
tration Act § 8 should not apply to 
any arbitration thereunder, waived 
the right to invoke the in rem juris¬ 
diction of admiralty, since a party 
cannot stipulate away such a juris¬ 
diction which the act declares open 
as heretofore —The Anaconda v 
American Sugar Refining Co., Fla, 
64 S.Ct. 863, 322 U.S. 42, 88 L.Ed 
1117. 

(2) Such provision was void to ex¬ 
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tent that it attempted to oust juris¬ 
diction of admiralty court and nulli¬ 
fy provisions of the act—American 
Sugar Refining Co v The Anaconda, 
CCA Fla., 138 F.2d 765, affirmed 64 
SCt. 863, 322 U.S. 42, 88 L Ed. 1117. 
Provision, as to residence of arbitra¬ 
tors 

District court had jurisdiction to 
entertain demand for arbitration by 
plaintiff suing for breach of charter 
party contract containing arbitration 
clause, notwithstanding provision of 
contract that arbitrators should be 
selected from persons who did not 
live within territorial jurisdiction of 
such district court.—La Nacional 
Platanera, S. C. L v North Ameri¬ 
can Fruit & Steamship Corp., C.C.A. 
Ala., 84 F.2d 881. 

Order directing arbitration, held prop, 
er 

U.S —Marine Transit Corporation v. 
Dreyfus, NY, 52 SCt. 166, 284 U. 
S. 263, 76 LEd 282. 

77. U S.—Kulukundis Shipping Co t 
S/A, v Amtorg Trading Corp., C- 
CANY, 126 F 2d 978. 

Existence of agreement 

In libel for breach of charter par¬ 
ty allegedly containing an arbitration 
clause, federal district court had ju¬ 
risdiction, before sending issues to 
arbitrators, to determine whether the 
parties had made an agreement to 
arbitrate, and it would be improper 
to submit to arbitrators the issue of 
making the charter party.—Kulukun¬ 
dis Shipping Co, S/A, v, Amtorg 
Trading Corp, supra. 

Validity of contract 

In determining whether to compel 
arbitration of controversy m accord¬ 
ance with arbitration clause of char¬ 
ter party agreement, court was re¬ 
quired to determine whether contract 
containing arbitration clause was 
valid.—Goldhill Trading & Shipping 
Co, S A. Panama, v. Caribbean Ship¬ 
ping Co, D C.N.Y., 56 F.Supp. 31. 

78. Pleading 

(1) Under the Arbitration Act an 
executory arbitration agreement is 
not basis for a plea in bar, but may 
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right to a stay of proceedings pending arbitration, 79 
the designation of an arbitrator or umpire, 80 the 
proceedings by, and powers of, the arbitrators, 81 
and their judgment and award 82 Any award by 
arbitrators is inoperative as against a party to a 
charter who has refused to take any action at all 
under an arbitration clause therein and who has m 
no way brought about, participated m, or consented 
to any reference to arbitration. 83 In determining 


the amount of compensation to be allowed to the 
arbitrators, their earning capacity and expert knowl¬ 
edge of technical problems involved may be con¬ 
sidered. 84 

Matters subject to arbitration. In proceedings to 
enforce an agreement for arbitration, the matters 
referred to arbitration, and determined by the ar¬ 
bitrators, must be withm the terms of the arbitra¬ 
tion agreement 85 Repudiation of a charter party 


be made the basis of a stay order — 
Kulukundis Shipping Co, S/A, v 
Amtorg Trading Corp , C C A N Y, 
126 F 2d 978. 

(2) In libel for breach of charter 
party, libelee was not precluded from 
pleading m alternative first denying 
existence of charter party and then 
alleging that, if it existed, there 
should be a stay pending arbitration 
of appropriate issues —Kulukundis 
Shipping Co, S/A, y. Amtorg Trad¬ 
ing Corp, supra. 

Taxation of costs 

An order directing arbitration m 
accordance with an agreement is a 
“final order" so as to justify the tax¬ 
ation of costs, since a proceeding to 
compel arbitration is an independent 
proceeding resulting in an order 
which in substance is a decree for 
specific performance of the agree¬ 
ment to arbitrate—The Sydfold, D 
C.3ST.Y., 26 FSupp. 662. 

79. Effect of denial 

An order denying motion for stay 
of proceeding, under arbitration act, 
pending arbitration of dispute be¬ 
tween owners and charterer was not 
“res judicata" of right to compel ar¬ 
bitration, or a bar to a motion to 
compel arbitration, under terms of 
the charter party.—In re Pahlberg 
Petition, CC.A.NI, 131 F.2d 968— 
Richard Nathan Corp. v Diaeon- 
Zadeh, D.C.NY, 101 F Stipp. 428. 

Stay held, warranted 

U.S —Kulukundis Shipping Co, S/A, 

v. Amtorg Trading Corp., CCA.N. 

Y, 126 F.2d 978. 

Stay held not warranted 
U S —Mitsubishi Shoji Kaisha, Lim¬ 
ited, v Nicolaou, D.OLa., 38 F. 

Supp 166. 

80. Lapse in naming arbitrator 

Where owner refused to appoint ar¬ 
bitrator under charter party provid¬ 
ing that on such refusal charterer's 
arbitrator could decide alone, and 
owner, after unsuccessfully litigat¬ 
ing question whether arbitration 
clause governed controversy involv¬ 
ed, promptly appointed its arbitra¬ 
tor after question was finally decided, 
statute authorizing court to appoint 
arbitrators where there has been 
lapse m naming them was inapplica¬ 
ble.—In re Utility Oil Corporation, D. 
C.N.Y., 10 FSupp. 678. 


Arbitrators held not disqualified 
U S —Albatross S S Co v Manning 

Bros, DCNY, 95 FSupp 459— 

W E Hedger Transp Corp v. 

James Richardson & Sons, DCN. 

Y, 20 FSupp 909 

81. Board of arbitrators 

(1) Arbitration clause of charter 
party providing for submission of 
disputes to board of three arbitrators 
warranted inference that such arbi¬ 
trators were intended to act as a 
board —Petrol Corp v. Groupement 
D’Achat Des Carburants, DCNY, 
84 FSupp 446 

(2) Although charter party provid¬ 
ed for a three-man board of arbitra¬ 
tion, parties could mutually agree 
to let one arbitrator decide the is¬ 
sues, treating his as an umpire and 
the other arbitrators as advocates 
and agents of the parties designating 
them—Petrol Corp v. Groupement 
D’Achat Des Carburants, supra. 

Delay in naming arbitrator 

(1) Charter party authorizing ar¬ 
bitrator appointed by either party to 
decide alone if other party neglected 
or refused to appoint its arbitrator 
within a specified period of time aft¬ 
er request was valid and was intend¬ 
ed, under fair and equitable interpre¬ 
tation, to operate only where party 
unreasonably neglected or refused to 
appoint arbitrator within time limit¬ 
ed —In re Utility Oil Corporation, D 
CNI, 10 F.Supp. 678 

(2) Fact that owner refused to ap¬ 
point arbitrator within time limited 
m charter party did not entitle the 
charterer’s arbitrator to proceed, 
where owner bona fide litigated ques¬ 
tion whether arbitration clause ap¬ 
plied to controversy involved, and 
promptly appointed arbitrator when 
such question was finally decided ad¬ 
versely to owner's contention.—In re 
Utility Oil Corporation, supra 
Misconduct or impropriety not shown 
U'S—Cities Service Oil Co v. Amer¬ 
ican Mineral Spirits Co, D C.N.Y., 

22 F.Supp. 373—The Guldborg, DC. 

N.Y, 1 F.Supp. 380. 

82. Signature 

All arbitrators need not sign the 
award where the agreement for arbi¬ 
tration does not require unanimity — 
Marine Transit Corporation v. Drey¬ 
fus, NY, 52 SCt. 166, 284 US 263, 
76 LEd 282 — Cities Service Oil Co. v. 
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American Mineral -Spirits Co., D C.N. 
Y, 22 FSupp 373 
Confirming or setting aside 

Court having authority to order ar¬ 
bitration of issues in libel against 
carrier had authority to confirm or 
set aside award of arbitrators —Ma¬ 
rine Transit Corporation v. Dreyfus, 
NY, 62 SCt. 166, 284 US 263, 76 L. 
Ed 282 
Decree 

Court properly entered decree on 
arbitration award m libel against 
carrier, where agreement for arbitra¬ 
tion stipulated that award should be 
final and binding, although it failed 
to provide for entering judgment — 
Marine Transit Corporation v. Drey¬ 
fus, supra. 

83. U S —Ross v. Compagnie Com¬ 
mercials de Transportation de 
Vapeur, C C Da, 45 F 207 

84. U S —Cities Service Oil Co v. 
American Mineral Spirits Co, DC. 
NY, 22 FSupp 373 

Amount held not excessive 
U.S —Cities Service Oil Co. v Ameri¬ 
can Mineral Spirits Co, supra 

85. U.S—In re Canadian Gulf Line, 
CCAN.Y., 98 F.2d 711—-W. E. 
Hedger Transp Corp v. James 
Richardson & -Sons, D C N.Y., 20 P. 
Supp. 909. 

Particular matters held subjeot to 
arbitration under agreement 

(1) Loss of cargo on barge—The 
Gerald A. Fagan, CCAN.Y., 49 F 2d 
215, affirmed 52 SCt. 166, 284 U.S. 
263, 76 LEd. 282. 

(2) Dispute relating to loss of hire 
and additional expenses due to ship¬ 
ment of intended cargo by rail caused 
by a delay attributable to unsea¬ 
worthy condition of engines—In re 
Canadian Gulf Line, CCAN.Y., 98 
F.2d 711. 

(3) Dispute arising out of charter¬ 
er's failure to hire ship as agreed 
after ship performed one voyage — 
Stathatos v Arnold Bernstein S. 8 . 
Corp., D C N.Y., 87 F.Supp 1007. 

(4) Disputes as to warranty re¬ 
specting vessel's speed and passenger 
capacity and fuel oil consumption, 
as to whether charterer had per¬ 
formed its obligation under charter 
and had right to cancel charter, and 
as to what extent, if any, either par¬ 
ty was indebted to other.—Interna- 
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by the owner of the vessel by failure to deliver the 
vessel to the charterer, 86 or the issue of damages for 
breach of the charter party where one of the al¬ 
leged parties to the contract denies its existence, 87 
has been held to be a matter subject to arbitration 
under the arbitration clause of the contract, but 
under a particular agreement which was construed 
to contemplate arbitration of disputes arising after 
commencement of the voyage it was held that re¬ 
fusal of the owner of the vessel to proceed with the 
voyage before its commencement was not subject to 
arbitration. 88 A clause for arbitration of disputes 
“arising during performance” of the charter ap¬ 
plies to any disputes arising after performance has 
begun, 89 even though performance on both sides 
has terminated. 90 

The arbitration clause of a charter party does not 
govern shipment, carriage, delivery, or the terms 
on which delivery is to be made or taken; it only 
governs the way of settling disputes arising out of 
conditions of the charter party, not disputes arising 
out of the bill of lading 91 Where the arbitration 
clause in a charter party is not specifically men¬ 
tioned m the bill of lading, it is not incorporated 
in, or made a part of, the terms and conditions of 
the bill of lading, 92 and, accordingly, disputes aris¬ 
ing out of the bill of lading are not subject to 
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arbitration under that clause. 95 A general state¬ 
ment of incorporation of the terms of the charter 
party in the bill of lading is insufficient to incorpo¬ 
rate an arbitration clause of the charter party in 
the bill of lading. 94 

Waiver , abandonment, or rescission. Arbitration 
may be waived, abandoned, or rescinded by agree¬ 
ment or action of the parties 95 The filing of a 
petition for exoneration from, or limitation of, 
liability does not waive the arbitration provision 
of the charter, 96 and a person who commences a 
suit m admiralty by libel and seizure of the vessel 
or other property of the other party according to 
the usual course of admiralty proceedings does not 
repudiate an arbitration clause, 97 and is not fore¬ 
closed from later demanding an arbitration. 98 There 
is no waiver or abandonment where the party con¬ 
sistently insists on arbitration and properly brings 
the controverted point before the court. 99 Under 
the particular facts, a party has been held not pre¬ 
cluded from compelling arbitration by laches, 1 or by 
a failure to file a motion to compel arbitration until 
after the other party had commenced a suit to re¬ 
cover damages for nondelivery. 2 Arbitration can¬ 
not be avoided where the agreement is not so in¬ 
definite or uncertain as to be unenforceable. 3 The 
participation by petitioner in an action between 


tional Refugee Organization v Re¬ 
public S. S Corp, DCMd, 93 F. 
Supp. 798, appeal dismissed and man¬ 
damus granted, CA, 189 F 2d 858. 

(5) Whether delay in delivery of 
vessel according to terms of charter 
was so great as to frustrate adven¬ 
ture.—International Refugee Organ¬ 
ization v. Republic S. S Corp., su¬ 
pra. 

(6) Other particular matters held 
subject to arbitration under agree¬ 
ment.—Goldhill Trading & Shipping 
Co, S A. Panama, v. Caribbean Ship¬ 
ping Co, D.C.N.Y., 56 FSupp. 31. 

86. U.S —In re Pahlberg Petition, C. 
OAN.Y., 131 F.2d 968. 

87. U.S —Kulukundis Shipping Co , 
S/A, v. Amtorg Trading Corp, C.C. 
A.NY, 126 F 2d 978. 

88. US—The Atlanten, NY, 40 S 
Ct. 332, 252 US 313, 64 L.Ed. 586, 
Ann Cas.l918E 491. 

89. U S —In re Utility Oil Corpora¬ 
tion, C.CA.N.Y, 69 F.2d 524, cer¬ 
tiorari denied Petroleum Nav. Co. 
v. Utility Oil Corporation, 54 S Ct. 
866, 292 US. 655, 78 LEd 1504. 

90. U.S — In re Utility Oil Corpora¬ 
tion, CC.A.KY, 69 F 2d 524, certio¬ 
rari denied Petroleum Nav. Co. v. 
Utility Oil Corporation, 54 S.Ct. 
866, 292 U.a 655, 78 LEd. 1504. 


91. U S —Son Shipping Co v De- 
Fosse & Tanghe, DCNY, 96 F. 
Supp 595—The Thrasyvoulos, D C. 
NY., 28 F.Supp 434. 

92. U.S —The Thrasyvoulos, supra, 

93. U S —Petition of A/S Falkef jell, 

DC.NY., 78 F Supp 282—The 

Thrasyvoulos, D.C N.Y., 28 F Supp 
434. 

94. 'U S.—Son Shipping Co. v. De- 
Fosse & Tanghe, D.C.N.Y., 96 F. 
Supp. 595 

Incorporation of “all the terms, con¬ 
ditions and exceptions” 

A general statement, in a bill of 
lading issued by a shipowner, that 
“all the terms, conditions and excep¬ 
tions of which charter party, includ¬ 
ing the negligence clause, are incor¬ 
porated herewith/' was held insuffi¬ 
cient to incorporate an arbitration 
clause of the charter party in the 
bill of lading.—The Thrasyvoulos, D 
CNT„ 28 F.Supp 434. 

95. U.S.—The Anaconda v. American 
Sugar Refining Co., Fla., 64 S Ct 
863, 322 US 42, 88 LEd. 1117— 
La Nacional Platanera, S C. L., v. 
North American Fruit & Steamship 
Corp, C.C A Ala, 84 F 2d 881—rhe 
Belize, DCN.Y, 25 F.Supp. 663, 
appeal dismissed, CC.A, 101 F.2d 
1005. 


Issue joined on merits 

Where libelant brought suit in ad¬ 
miralty against respondent in per¬ 
sonam for breach of charter party 
containing an arbitration clause, and 
respondent answered libel on the 
merits and propounded interroga¬ 
tories without demand for arbitra¬ 
tion, libelant and respondent repudi¬ 
ated arbitration clause, and issue 
having been joined on ments contro¬ 
versy was submitted to court and li¬ 
belant was not thereafter entitled 
to compel arbitration, even though 
libelant m the libel tried to reserve 
right to resort to arbitration at a 
later time.—The Belize, supra. 

96. U S.—The Quarnngton Court, D. 
CN.Y., 25 F Supp. 665. 

97. U.S—The Belize, D.C NY., 25 F. 
Supp. 663, appeal dismissed, CC. 
A, 101 F 2d 1005. 

98. U.S—The Belize, supra. 

99. U‘S—In re Utility Oil Corpora¬ 
tion, D.C NY., 10 F Supp. 678. 

1. N. Y —W. E. Hedger Transp. 

Corp. v. Miller, 1 N.Y.S 2d 345, 166 
Misc. 77. 

2. U.S.—Petition of Pahlberg, DC 
NY., 43 FSupp 761, appeal dis¬ 
missed, C C.A, In re Pahlberg Pe¬ 
tition, 131 F.2d 968 

3. N.Y.—W. E. Hedger Transp. 
Corp v. Miller, 1 N.YS.2d 345, 166 
Misc. 77. 
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respondent and another has been held not an in¬ 
tentional relinquishment of petitioner's right to 
compel arbitration of disputes between it and re¬ 
spondent. 4 

A party may waive his right to object or be 
estopped from asserting that libelant was not en¬ 
titled to invoke the arbitration clause. 5 The failure 
of a party to object to an arbitrator because of in¬ 
terest or bias at any time before the award may 
constitute a waiver of any objection to his participa¬ 
tion, 6 and he may acquiesce in the submission of is¬ 
sues to an umpire through arbitrators nominated 
by the parties. 7 

§ 34. Charterer as Owner Pro Hac Vice 

a. Existence of relation 

b. Effect of charter’s character on lia¬ 

bility of owner and charterer 

a. Existence of Relation 

(1) In general 

(2) Interpretation of charter provisions 
(1) In General 

If by the terms of a charter, or necessary intendment 
of the parties, the entire vessel is let to the charterer, 
with a transfer to him of its command and possession, 
and consequently of control over its navigation, he will 
generally be considered as owner pro hac vice, that Is, 
as owner for the voyage or service stipulated. 


Under some forms of a charter party the char¬ 
terer becomes the owner of the vessel chartered for 
the voyage or service stipulated, and consequently 
becomes subject to the duties and responsibilities of 
ownership. 8 Whether m any particular case such 
result follows must depend on the terms of the char¬ 
ter party 9 and the nature of the service rendered ; lai 
the question as to the character in which the char¬ 
terer is to be treated is, in all cases, one of con¬ 
struction 11 There is no difference of opinion in the 
cases as to the rule of law applicable when the 
construction of the particular charter party is set¬ 
tled, 12 all the cases agreeing that entire command 
and possession of the vessel, and consequent control 
over its navigation, must be surrendered to the 
charterer before he can be held as special owner 
for the voyage or other service mentioned, 13 and 
that the retention by the general owner of such 
command, possession, and control is incompatible 
with the existence at the same time of such special 
ownership in the charterer. 14 There are, however, 
some differences of opinion as to the effect to be 
given certain technical terms used in the charter 
party in determining whether the instrument parts 
with the entire possession and control of the ves¬ 
sel. 15 

If by the terms of a charter, or necessary intend¬ 
ment of the parties, the entire vessel is left to the 


4. -U S.—Richard Nathan Corp v. 

Diacon-Zadeh, D.C.N.Y., 101 F. 

Supp. 428. 

5. US—Arnold Bernstein Shipping 
•Co. v. Tidewater Commercial Co» 
D C Md, 84 F.Supp 948. 

Owner's delay and equivocation 

with respect to advising charterer 
whether owner would be a party to a 
complete novation and acceptance 
without objection of all payments 
due under charter as if novation had 
been assented to constituted a waiv¬ 
er of right to object and estopped 
owner from denying such novation or 
asserting that pursuant thereto libel¬ 
ant was not entitled to invoke arbi¬ 
tration clause m the charter party.— 
Arnold Bernstein Shipping Co. v. 
Tidewater Commercial Co, supra. 

6. U.S —Petrol Corp. v Groupement 
D’Achat Des Carburants, DCNY., 
84 F.Supp 446. 

7. US —Petrol Corp. v Groupement 
D’Achat Des Carburants, supra. 

8. US —The John E Berwind, C C 
AN.Y, 66 F 2d 13—Moragnei v. 
Moore-McCormack Dines, DC.Md, 
75 FSupp. 969. 

NY—Muscelli v. Frederick Starr 
Contracting Co, 73 N.B.2d 536. 296 
NY 330 

58 C.X P 152 note 70. 


Change of relations between owner 
and charterer 

(1) Where a charter party is a 
private contract and not a contract 
of common carriage, the relations be¬ 
tween the owner and the charterer 
are not altered if the charterer choos¬ 
es to put the ship on the berth and 
offer her to shippers as a common 
carrier, and the liability of the owner 
is not affected by notice that the 
charterer might put the vessel on 
berth as a general ship —The Toledo, 
D.CNY., 30 FSupp. 93, affirmed, C. 
C.A, 122 F2d 255, certiorari denied 
Isbrandtsen-Moller Co v. The Toledo, 
62 SCt 302, 314 US. 689, 86 LEd. 
551. 

(2) Where city chartered a scow 
as a floating platform on which to 
conduct fireworks display, the city 
assumed the ordinary duties of a 
bailee in connection with that under¬ 
taking, since the vessel did not cease 
to be such because of the nonmari- 
time use to which she was put, and 
the nature of the relation was not 
changed by referring to the scow as 
a floating platform—Kenny v. City 
of New York, DCNY., 28 FSupp. 
175, affirmed, CC.A, 108 F.2d 958. 

9. U.S—Santiago v. U. S., D.C.N.Y, 

102 F.Supp. 425. 

58 C J. p 152 note 77. 
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10. Or.—Adams v. Carey, 118 P. 553, 
60 Or. 153. 

58 C J. p 152 note 78 

11. 'U S —Cornell Steamboat Co. v. 
U S, 58 Ct Cl 497, affirmed 45 S Ct. 
239, 267 U.S 281, 69 LEd. 613. 

58 C J. p 152 note 79. 

12. U.S.— 1 The Beaver, Cal., 219 F. 
139, 135 CCA. 37. 

58 C J. p 152 note 80. 

13. US.—Schnell v U S., C.CAN. 
Y,, 166 F.2d 479, certiorari denied 

68 SCt. 1346, 334 US 833, 92 L 
Ed. 1760—Romano v West India 
Fruit & S S Co, C.C A Fla., 151 F. 
2d 727— Corpus Juris cited in The 
Norland, C.C.A,Alaska, 101 F.2d 
967, 971—The Tubul, D.CNY, 73 
F Supp. 757, affirmed, C.C A, 
Schnell v U. S, 166 F.2d 479, cer¬ 
tiorari denied Schnell v. U. S, 68 
SCt. 1346, 334 US. 833, 92 L.Ed. 
1760—Banks v. Chas Kurz Co, D. 
CPa, 69 F.Supp. 61, motion denied 

69 FSupp 1017. 

Or —Marstaller v. Albina Dock Co , 
229 P 2d 269, 191 Or. 145. 

58 C J. p 152 note 81. 

14. U S —U. S v. Shea, Ct Cl., 14 S. 
Ct. 619, 152 U.S. 178, 38 LEd, 403 

58 C.J p 153 note 82 

15. U.S—The Santona, DCN.Y., 152 
F 516. 

58 C.J. p 153 note 83. 



80 C.J.S. 


SHIPPING 


§ 34 


charterer, with a transfer to him of its command 
and possession, and consequently of control over its 
navigation, he will generally be considered as owner 
pro hac vice, that is, as owner for the voyage or 
service stipulated, 16 whether the letting is in writ¬ 
ing or by parol; 17 and there are statutes m some 
jurisdictions m substance providing thus. 18 If the 
charter party lets only the use of the vessel, the 
owner at the time retaining the command and pos¬ 
session and control over its navigation, the char¬ 
terer is regarded as a contractor for a designated 
service, 19 the duties and responsibilities of the own¬ 
er are not changed, 20 and the charterer is not 
clothed with the character or responsibility of own¬ 
ership 21 In the former case, the general owner 


is not a common carrier, but a bailee to transport 
for hire, 22 and the charter is a contract for the 
lease 23 or demise 24 of the vessel, whereby the 
lessee assumes the duties and liabilities in a large 
measure, at least, of the owner ; 25 in the latter it is 
a contract for a special service to be rendered by the 
owner of the vessel, 26 more specifically, a contract 
for affreightment, 27 or for the transportation of pas¬ 
sengers. 28 In accordance with this distinction, a 
demise charter is often called a “bare boat char¬ 
ter.” 29 Numerous clauses have been considered and 
referred to in this connection, 30 and, m the light of 
the principles announced, the provisions of various 
charter parties have been construed, and have been 
considered under the rules as constituting 31 or not 


16. US—Perez v. Cia Tropical Ex- 
portadora, Ltda, of Costa Rica, C. 
A Fla, 182 F 2d 874—Aird v. Wey¬ 
erhaeuser S S. Co., C.APa., 169 F. 
2d 606, certiorari denied 69 S Ct. 
1521, 337 US 959, 93 LEd 1758— 
Vitozi v Balboa Shipping Co , C C. 
A Mass, 163 F 2d 286—The Kongo, 
CCAKy, 155 F 2d 492, certiorari 
denied Standard Oil Co. of La v. 
Kongo, 67 SCt 99, 329 US 735, 91 
LEd 635—McGahern v Koppers 
Coal Co, CCA Pa, 108 F 2d 652- 
Corpus Jtiris cited in. The Doyle, C. 
C.A Pa, 105 F.2d 113, 114—The J. 
W. Hennessy, CC.ANY, 57 F 2d 
77—Santiago v. U. S , DCN Y., 102 
F Supp 425—W. R. Grace & Co v. 
Charleston Lighterage & Transfer 
Co., DCSC., 98 F.Supp. 256, af¬ 
firmed in part and reversed in part 
on other grounds, CA, 193 F.2d 
539—Vitozi v Balboa Shipping Co, 
DC Mass, 69 F Supp. 286, affirmed, 
CCA, 163 F 2d 286—Banks v 
Chas Kurz Co, DC Pa, 69 F.Supp 
61, motion denied 69 F Supp 1017. 

Cal —Larson v Lewis-Simas-Jones 
Co, 84 P 2d 296, 29 Cal.App 2d 83 
N Y.—Muscelli v. Frederick Starr 
Contracting Co., 73 NE2d 536, 296 
NY. 330. 

Or—Marstaller v Albina Dock Co, 
229 P 2d 269, 191 Or 145 
Tenn—American Barge Line Co v 
Jones & Laughlm Steel Corp, 163 
SW.2d 502, 179 Tenn. 156. 

58 C J. P 153 note 84 

17. U.'S.—The Beaver, Cal., 219 F. 
139, 135 CCA 37. 

58 CJ. P 154 note 85. 

18. U.S—The Barnstable, Mass, 21 
S Ct. 684, 181 U S 464, 45 LEd 954 

58 C.J p 154 note 86. 

19. U.S—Romano v. West Indian 
Fruit & S. S-. Co, C.C.A Fla., 151 F. 
2d 727. 

Cal.—Larson v. Lewis-Simas-Jones 
Co., 84 P.2d 296, 29 Cal App 2d 83. 
Tenn.—American Barge Line Co. v. 
Jones & Laughlin Steel Corp., 163 
S.W 2d 502, 179 Tenn. 166. 

58 C.J. p 154 note 87. 


20. Cal —Larson v Lewis-Simas- 
Jones Co., 84 P 2d 296, 29 Cal.App 
2d 83 

Tenn—American Barge Line Co. v. 
Jones & Laughlm Steel Corp., 163 
S W.2d 502, 179 Tenn. 156. 

58 CJ. p 154 note 88. 

21. U S —U. S. v. Shea, Ct Cl., 14 S. 
Ct 519, 152 US 178, 38 L.Ed. 403. 

58 C J p 154 note 89. 

22. U S —Banks v. Chas Kurz Co., 
DC Pa, 69 F Supp. 61, motion de¬ 
nied 69 F Supp. 1017—New Eng¬ 
land Foundation Co v. Rugo Const. 
Co, DC Mass., 60 F.Supp 143, af¬ 
firmed, C.A., Rugo Const Co. v 
New England Foundation Co, 172 
F.2d 964—Petition of Howard, DC 
N.Y, 53 F.Supp. 556. 

Or.—Marstaller v. Albina Dock Co., 
229 P.2d 269, 191 Or. 146. 

58 CJ. p 154 note 90. 

23. U S.—The Kongo, C C.A Ky, 155 
F 2d 492, certiorari denied Standard 
Oil Co. of La. v. Kongo, 67 S Ct. 
99, 329 US 735, 91 LEd 635. 

Tenn —American Barge Line Co. v 
Jones & Laughlm Steel Corp., 163 

5 W 2d 502, 179 Tenn. 156. 

58 C J. p 154 note 91. 

24. U S —Aird v. Weyerhaeuser S. S. 
Co, C.APa, 169 F.2d 606, certio¬ 
rari denied 69 S Ct 1521, 337 U.S. 
959, 93 LEd 1758—Vitozi v. Bal¬ 
boa Shipping Co., CCA Mass , 163 
F.2d 286—The Kongo, CCAKy, 
155 F 2d 492, certiorari denied 
Standard Oil Co. of La. v. Kongo, 
67 SCt 99, 329 U.S. 735, 91 LEd 
635—Romano v. West India Fruit 

6 S. S Co, C.C.A Fla., 151 F.2d 
727—The Steel Inventor, DCMd, 
35 F Supp. 986. 

18 C J p 483 note 19 [b] (2)—58 C J. 
p 154 note 92. 

Title 

A “demise charter" is only a hir¬ 
ing of the vessel, under which no 
title passes to the charterer but 
merely the right to possess and con¬ 
trol it for a limited period, and such 
right to possession is not the equiv¬ 
alent of “title" and does not subject 
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the vessel to the general debts of the 

charterer —McGahern v. Koppers 

Coal Co, C.CAPa., 108 F.2d 652. 

25. Mo—Adams v. Homeyer, 45 Mo 
545, 100 AmD 391. 

Or.—Gnmberg v Columbia Packers’ 
Assoc, 83 P 194, 47 Or. 257, 114 
Am.S R 927, 8 AnnXTas. 491. 

25. U S'.—Banks v. Chas. Kurz Co., 
DC Pa., 69 F.Supp. 61, motion de¬ 
nied 69 F.Supp. 1017. 

Or.—Marstaller v. Albina Dock Co., 
229 P.2d 269, 191 Or. 145. 

Tenn—American Barge Line Co. v. 
Jones & Laughlin Steel Corp., 163 
SW 2d 502, 179 Tenn. 156 

58 C J. p 154 note 94. 

27. U S —Aird v Weyerhaeuser S 
S. Co, CAPa, 169 F2d 606, cer¬ 
tiorari denied 69 SCt 1521, 337 U. 

S 959, 93 LEd. 1758—The Fram- 
lmgton Court, C.C A Tex., 69 F 2d 
300, certiorari denied United Brit¬ 
ish S S. Co v. Newfoundland Ex¬ 
port & Shipping Co, 54 S Ct 860, 
292 US 651, 78 LEd. 1500—The 
Steel Inventor, DC-Md, 35 FSupp. 
986 

58 C J p 155 note 95. 

28. N.Y.—Erie Beach Amusements 
v. Spirella Co., 173 N.Y.S 626, 105 
Misc 170 

58 C J. p 105 note 96. 

29. U S.—The Steel Inventor, D C 
Md, 35 FSupp. 986. 

30. U S —Posey v. Scoville, C.C La., 
10 F. 140. 

58 C J. P 155 note 97. 

31. U S —Pan American Airways v 

Quilez, C.C.A Fla, 154 F.2d 496— 
Frontera Fruit Co. v Dowling, C 
C A Ala, 91 F 2d 293—Vitozi v 

Balboa Shipping Co., D.C.Mass, 69 
FSupp. 286, affirmed, C.C A., 163 
F2d 286—Banks v. Chas. Kurz Co, 
DC.Pa, 69 FSupp. 61, motion de¬ 
nied 69 FSupp 1017—The Henry 
W. Card, DCNY, 51 FSupp. 380, 
affirmed, CCA., Davison Chemical 
Corp. v The Henry W. Card, 144 F. 
2d 705—Magistrelli v. Canuso, DC. 
Pa., 45 F.Supp. 539—The U. 'S. 219, 
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^constituting 32 the charterer the owner pro hac 
vice. 

Presumption against ownership pro hac vice. The 
inclination of courts is to construe a charter party 
as a contract of affreightment, charging the ship¬ 
owners as carriers, and not as a demise of the ves¬ 
sel, unless its tenor clearly calls for the latter con¬ 
struction, 33 and the presumption to that effect is 
said to be so strong that if the end sought to be 
effected by the charter party can conveniently be 
accomplished without the transfer of the vessel to 
the charterers, courts are not inclined to regard 
the contract as a demise of the ship, although there 
may be express words of grant in the formal parts 
of the instrument. 34 However, if the nature of the 
service and the due attainment of the object sought 
to be accomplished by the charter party requires 
the vessel to be absolutely under the control, and 
subject to the orders and directions, of the char¬ 
terer, courts of justice will, as a general rule, give 
effect to the contract as a demise of the ship 36 
One claiming that the charterer has been con¬ 
stituted owner pro hac vice cannot prevail on any 
loose or vague provisions in the charter party, 36 
and the general owner of a ship will be deemed 
owner for the voyage where the intention of the 
parties in that respect is indefinite on the face of the 
charter party. 37 

Subsequent conduct of parties as aid to determina¬ 
tion . The conduct of the parties under the char¬ 
ter may be useful to aid in the construction of a 


charter party where it is uncertain from the terms 
employed whether it was intended as a demise or 
as a mere contract for affreightment. 38 

(2) Interpretation of Charter Provisions 

(a) In general 

(b) Language indicative of, or consist¬ 

ent with, retention of possession 

(c) Language indicative of, or consist¬ 

ent with, demise 

(d) Charter of whole or part of vessel 

(e) Omission of particular terms and ex¬ 

pressions 

(f) Barges and similar boats without 

motive power 

(a) In General 

The presence of express words of letting or demise 
indicates that the charterer is, by the charter party, 
the owner pro hac vice. 

The presence of express words of letting or de¬ 
mise indicates that the charterer is, by the charter 
party, the owner pro hac vice. 39 Language appro¬ 
priate to the demise of the vessel is not conclu¬ 
sive, 40 but has considerable weight; 41 the effect to 
be given to such a provision essentially depends on 
all the terms of the instrument taken together. 42 
Thus, a special ownership does not necessarily pass, 
although the terms of the instrument are “let and 
hired,” and the hirer agrees to pay a gross sum. 43 
The terms “charter,” 44 “let,” 45 “freighting,” 46 


D.C Pa, 21 F Supp 466—The Lizzie 
Burt, I>CDeL, 16 F Supp. 67—The 
Prank A. Smith, D C.N.Y., 8 P Supp 
134 

N.Y.—Mu s cell I v Frederick Starr 
Contracting Co, 73 N.E 2d 536, 296 
N.Y. 330—Fleet Wing Corp. v. Oil 
Transfer Corp., 103 N.Y.S.2d 332, 
278 AppDiv. 745, appeal and rear¬ 
gument denied 105 N.Y.S 2d 1015, 
278 AppDiv. 1022, 

58 C J. P 155 note 99. 

32. U.S—Stockton Sand & Crushed 
Rock Co v. Bundensen, CCA Cal, 
148 F2d 159—Davison Chemical 
Corp v The Henry W Card, CCA 
NY., 144 F 2d 705—The West El- 
dara, C CAN'T, 101 F2d 45, mod¬ 
ified on other grounds 104 F 2d 670, 
certiorari denied McAllister Tow¬ 
ing & Transportation Co. v. Amer¬ 
ican Diamond Lines, 60 S Ct 144, 
308 US 607, 84 L Ed 507—The 
Terne, CCA.N.Y., 64 F2d 502, cer¬ 
tiorari, denied Munson S S. Line v 
Bergen Lloyd, 54 S.Ct 53, 290 US 
635, 78 L.Ed. 552, and Bergen Lloyd 
v Munson S S Line, 54 S.Ct. 63, 
290 U.S. 635, 78 LEd. 552—Scottish 
Nav. Co, v. Munson S. S. Line, D C. 


, NY, 60 F 2d 101, affirmed, CCA, 
10 F.2d 708. 

18 C.J p 483 note 19 £b] (1)—58 C.J 
p 156 note 1. 

33. U S.—Hansen v. Du Pont de 
Nemours, CCA, 33 P 2d 94, cer¬ 
tiorari denied 50 S.Ct. 37, 280 US 
589, 74 LEd 638. 

58 C J p 156 note 2. 

: 34. Or —Deniff v. McCormick, 210 
P. 703, 105 Or. 697, 

58 CJ p 156 note 3. 

35. US.—Donahoe v. Kettell, CC 
Mass, 7 FCas No 3,980, 1 Cliff. 135 

36. NY.—Hagar v Clark, 78 NY 
45. 

i Or.—Grimberg v. Columbia Packers’ 
Assoc, 83 P. 194, 47 Or 257, 114 
Am S R 927, 8 Ann Cas. 491. 

37. US—The Beaver, Cal., 219 P. 
139, 135 CCA 37. 

58 C.J. p 157 note 6. 

33. US —Santiago v. U. S., D C.N.Y, 
102 P.Supp. 425. 

58 C J p 163 note 26. 

39. U.S.—American Steel Barge Co. 
v. Cargo of Coal, D C Mass, 107 P. 
964, reversed on other grounds 115 
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P 669, 53 CCA 301, rehearing de¬ 
nied 116 P. 857, 54 CCA 207. 

58 C J. p 161 note 91 

40. US.—The Charlotte, DC N.Y, 
285 P 84, affirmed, CCA, 299 F. 
595, certiorari denied 45 S Ct 91, 
266 US 604, 69 LEd 463. 

58 C J p 161 note 92. 

41. U S —American Steel Barge Co 
v Cargo of Coal, DC Mass, 107 F. 
964, reversed on other grounds 115 
F. 669, 53 C.CA. 301, rehearing de¬ 
nied 116 F. 857, 54 C C.A 207. 

58 C.J. p 161 note 93. 

42. U.S.—In re Certain Logs of Ma¬ 
hogany, C C Mass, 5 F.Cas.No 2,- 
559, 2 Sumn 589 

58 C.J. p 161 note 94. 

43. U.S.—The Beaver, Cad., 219 F. 
139, 135 CCA 37. 

58 C.J. p 161 note 95 

44. Or—Adams v Carey, 118 P. 553, 
60 Or. 153—Grimberg v Columbia 
Packers’ Assoc, 83 P 194, 47 Or. 
257, 114 Am SR 927, 8 Ann Cas. 
491. 

45. Or—Adams v. Carey, 118 P. 553, 
60 Or. 153 

46. Or.—Grimberg v. Columbia 
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“rent,” 47 and “hire” 48 have been held not to be 
words of demise, m this connection. 

Stipulations as to “delivery” The charterer’s 
agreement to deliver the vessel tip to the owner 
after the performance of the voyage has been re¬ 
garded as furnishing evidence of a demise, 49 but the 
use of such terms as “acceptance,” 50 “employ,” 51 
and “delivery,” 52 m the charter party, although in¬ 
dicative of a demise of the vessel, is not absolutely 
irreconcilable with the contrary result. Such provi¬ 
sions are, for this purpose, to be construed m con¬ 
nection with the rest of the charter terms and given 
the effect appropriate to such construction 53 A 
clause for the payment of freight on the delivery 
of the cargo has, by analogy of reasoning to the 
cases with respect to the delivery of the ship, been 
held to indicate that the charter party was not a 
demise of the vessel, 54 as have other undertakings 
and agreements of the owner referring to the de¬ 
livery of the cargo. 55 

Provisions regarding compensation. Provision for 
compensation to be based on a fixed sum over and 
above the expenses of the vessel is not inconsist¬ 
ent with the interpretation of a charter party as 
being a contract for carriage only, 56 and, indeed, 
is more m accord with such a view than with a con¬ 
struction of the charter party as a demise; 57 and, 
likewise, a provision for compensation based on a 
proportionate share of the net earnings is consist¬ 
ent with a contract of affreightment merely. 58 On 
the other hand, the charter party has been construed 
as a demise of the vessel, although it was provided 
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that the compensation of the owner should consist 
of a certain proportion of the net proceeds of the 
adventure. 59 It is insufficient to show an intention 
that the charter shall operate as a lease of the ves¬ 
sel, that the parties stipulate for compensation on 
a per diem basis, 60 although the renting of a vessel 
at a daily rate has been held to constitute a de¬ 
mise. 61 The payment of a gross sum for the hire 
of the chartered vessel is not inconsistent with re¬ 
tention of possession and control by the general 
owner. 62 • 

(b) Language Indicative of, or Consistent 
with, Retention of Possession 

Where the general owners have by the terms of the 
charter party undertaken duties in respect of the vessel 
and obligations to the charterer which cannot be per¬ 
formed unless they remain owners of the vessel and 
have control over it, such terms are indicative of a 
charter for affreightment onl^ rather than a demise. 

It has been recognized as a general proposition 
that, where the owners have by the terms of the 
charter party undertaken duties m respect of the 
vessel and obligations to the charterer which can¬ 
not be performed unless they remain as owners of 
the vessel and have control over it, such clauses are 
indicative of a charter for affreightment only 
rather than a demise, 63 thus it has been held that 
stipulations that the owners shall keep the vessel in 
good condition during the existence of the charter 
would be inconsistent with the charter’s being such 
a one as to amount to a demise of the vessel. 64 
Stipulations expressly providing for the control of 
navigation by the owner, 65 or designating the mas- 


Packers’ Assoc, 83 P. 194, 47 Or 
257, 114 Am S R 927. 

58 C J. P 161 note 98. 

47- U S.—Hansen v Du Pont de Ne¬ 
mours, CCANY, 33 F 2d 94, cer¬ 
tiorari denied SO S.Ct 37, 280 UJS 
589, 74 LEd. 638 

48- Mo—Adams v Homeyer, 45 Mo. 
545, 100 AmD 391. 

58 C.J. p 161 note 1. 

49. TJ.S —The Del Norte, Wash, 119 
F. 118, 55 CC.A. 220. 

58 CJ. p 161 note 3. 

50. Or —Grimberg v. Columbia 

Packers' Assoc, 83 P. 194, 47 Or 
257, 114 Am.S.R. 927, 8 Ann.Cas 
491. 

51. Or —Grimberg v. Columbia 

Packers* Assoc, supra. 

52. N.Y—Callahan v. Munson SS. 
Co, 130 NY.S 869, 71 Misc. 525, af¬ 
firmed 132 NYS 1123, 147 App 
Div. 934, affirmed 103 N.E 1122, 
209 N.Y. 546. 

58 C J. p 162 note 7. 

53. US.—Clyde Commercial S^. Co. 

80 C. J S.—44 


v West India SS Co, N.Y, 169 P. 
275, 94 C.C A 551 

Mo —Adams v. Homeyer, 45 Mo 545, 
100 AmD 391. 

54. Ga —Swift v. Tatner, 15 S E. 
842, 89 Ga 660, 32 Am S R 101 

55. U S.—Hooe v Groverman, D C , 
1 Cranch 214, 2 LEd 86 

Cal —Kerry v Pacific Mar Co , 54 P. 
89, 121 Cal. 564, 66 Am S R 65. 

56. N.Y—Hagar v Clark, 78 N.Y 45. 

57. N Y —Hagar v Clark, supra 

58. Me—Emery v. Hersey, 4 Me 
407, 16 AmD 268 

58 CJ. p 162 note 13 

59. 'U S —Pan American Airways v 
Quilez, C.C A Pla , 154 F2d 496. 

58 C.J p 162 note 14 
Absence of owner’s right to control 
operation 

Mere fact that owner of vessel 
chartered to another was to be com¬ 
pensated by a percentage of the prof¬ 
its, in absence of agreement to be re¬ 
sponsible for losses occurring in its 
operation, did not make owner a co- 
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partner or joint adventurer so as to 
be liable for lost cargo, and, m ab¬ 
sence of showing that owner retained 
some right to control operation of 
vessel, such agreement should be 
held to be a demise—Pan American 
Airways v. Quilez, supra 

60. Mo—Adams v Homeyer, 45 Mo 
545, 100 AmD 391 

61. Or—Marstaller v Albina Dock 
Co., 229 P 2d 269, 191 Or. 145 

62. US—Palmer v. Gracie, Pa, 18 
P.Cas No 10,692, 4 Wash C C 110, 
reversed on other grounds Gracie v 
Palmer, 8 Wheat G05, 5 L Ed. 696 

Ohio.—The Argyle v. Worthington, 
17 Ohio 460. 

63. NY—Hagar v. Clark, 78 N.Y 
45 

64- U.S—Leary v. U. S-, Ct.Cl, 14 
Wall. 607, 20 LEd. 756. 

58 C J p 157 note 8. 

65- US—Davison Chemical Corp v 
The Henry W Card, CCANT., 144 

, P 2d 705. 

NY.—Barnevo v. Munson SS Line 
147 NE 75, 239 NY 486. 
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ter and mariners as servants of the owner, 66 are in¬ 
consistent with a construction of the charter party 
as a demise of the vessel; so, also, is an express 
declaration in the charter that it is not to he con¬ 
strued as a demise of the vessel. 67 

A stipulation that the owners shall receive certain 
goods on board at the direction of the charterer 
and refuse to receive other goods without its assent 
would be out of place, it has been held, in a charter 
giving entire# possession and control to the char¬ 
terer, 68 as have such stipulations as that the vessel 
shall be ready for the delivery of the cargo at a 
named date, which is subsequent to the date when 
the charter party takes effect, 69 that the cargo shall 
be received and delivered within reach of the ves¬ 
sel's tackles, at the ports of loading and discharg¬ 
ing, 70 that lay days are to commence from the time 
the captain reports himself ready to receive or dis¬ 
charge cargo, 71 that the vessel shall proceed to cer¬ 
tain ports for loading and shall return with all 
possible dispatch to the designated port of discharge 
where the master shall make true and faithful de¬ 
livery of the cargo, 72 that the owners undertake 
that the captain shall prosecute voyages with dis¬ 
patch, 73 that the captain or owners shall have an 
absolute lien on the cargo for sums due, 74 that the 
vessel shall carry, at certain times, certain cargo 
for the charterer free of charge, 75 or that the owner 
shall appoint a captain to command and run the 
vessel. 76 

Other language has been held indicative of, or 
consistent with, the retention of possession, such as 
that the charterer is to pay the expenses, not by 


himself disbursing the money, but by keeping a suffi¬ 
cient deposit with the clerk for that purpose, 77 that 
the charterer shall have the liberty of putting a 
passenger on board in the cabin 78 or shall have the 
privilege of sending a supercargo on the vessel's 
voyages, 79 that the owner shall discharge the cargo 
on the vessel's return to port, 80 that the owner may 
withdraw the chartered ship and substitute for it 
another ship of like design, capacity, etc., 81 that 
the owner shall have the faculty of withdrawing the 
ship from the charterer in the event of stipulated 
defaults of the latter, 82 that the captain shall render 
all possible assistance with the ship's crew and 
boats, 83 or that, if the charterers are dissatisfied 
with the conduct of the officers or men, the owners 
engage to investigate any complaint, and, if neces¬ 
sary, make a change in the appointments. 84 

In addition, other charter party provisions have 
been considered and treated as compatible with, or 
indicative of, retention of control by the owner, 
as a provision that the whole of the vessel available 
for carriage shall be at the sole use and disposal 
of the charterer, 85 that the charterer assume all 
risk of the cargo, 86 that the charterer shall submit 
to the captain regarding the stowage and method of 
loading the cargo, 87 that the vessel is to perform 
such duties m accordance with the terms of the 
agreement as may be required of her by the char¬ 
terers, 88 that there shall be a deduction from the 
demurrage if the vessel shall be detained by the 
owner or his agent for supplies or repairs or 
men, 89 that the charterer may load or discharge 
from on board such cargo, in the ports or places 
named m the charter, as by them shall be ordered, 90 


66. U S.—Pacific Impr. Co v. Schu- 
bach-Hamilton SS Co., DC Wash, 
214 F. 854. 

Or -— Corpus Juris cited in Hust v 
Moore-McCormack Lines, 158 P 2d 
275, 279, 176 Or. 662. 

67. N.Y.—Barnevo v. Munson SS. 
Line, 147 KE. 75, 239 N.Y. 486. 

68 Or —Grimberg v Columbia 
Packers' Assoc, 83 P 194, 47 Or. 
267, 114 Am S R. 927, 8 Ann Cas. 
491 

58 C.J. p 157 note 9. 

69. IT Y.—Hagar v Clark, 78 N.Y. 
45. 

58 C J. p 157 note 10. 

70. Cal—Kerry v Pacific Mar. Co., 
54 P. 89, 121 Cal 564, 66 Am S R. 
65. 

58 C.J. p 157 note 11. 

71. N.Y—Hagar v. Clark, 78 N.Y 
45. 

72. Ga—Swift v Tatner, 15 S E. 
842, 89 Ga. 660, 32 Am S.R. 101. 

58 CJ. p 157 note 13. 


73. TJ.S —Pacific Impr, Co v. Schu- 
baeh-Hamilton SS. Co., D C.Wash , 
214 F 854. 

58 C J p 157 note 14. 

74. Ga— Swift v. Tatner, 15 S E 842, 
89 Ga 660, 32 Am S R. 101, 

58 C.J p 157 note 15. 

75. Ga.—Swift v Tatner, supra. 

58 CJ p 157 note 16. 

76. Mo—Adams v Homeyer, 45 Mo. 
545, 100 Am I>, 391. 

58 C J. p 157 note 17. 

77. Mo —Adams v. Homeyer, supra. 

78. U S —In re Certain Logs of Ma¬ 
hogany, C C Mass , 5 F.Cas No. 2,- 
559, 2 Sumn, 589. 

58 C J. p 158 note 19 

79. U S.—Boston, etc, R. Co. v. Mal- 
ley, DC Mass, 288 F. 864. 

58 C J p 158 note 20. 

80. U S —In re Certain Logs of Ma¬ 
hogany, C.C.Mass., 5 F.Cas.No.2,- 
559, 2 Sumn. 589. 
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81- TJ.S—Boston, etc, R. Co. v Mal- 
ley, DC Mass, 288 F. 864. 

58 C J p 158 note 22. 

82. TJ.S— 1 The Volund, N.Y., 181 F. 
643, 104 C.C.A 373. 

83. U S —Boston, etc, R Co. v. Mal- 
ley, DC Mass., 288 F. 864. 

58 C.J. P 158 note 25 

84. TJ S —Boston, etc., R Co. v Mal- 
ley, supra. 

85. TJ S —Leary v TX. iS , Ct Cl., 14 
Wall. 607, 20 L Ed 756. 

58 C J p 158 note 37. 

86. TJ S —Hansen v Du Pont de Ne¬ 
mours, CCA.NY., 33 F.2d 94, cer¬ 
tiorari denied 50 S.Ct 37, 280 US 
589, 74 LEd 638. 

87. NY—Barbaro v. Auditors Con¬ 
tracting Co, 214 N.YS. 221, 215 
App Div. 595. 

88. Or.—Adams v. Carey, 118 P. 553, 
60 Or. 153. 

89. N.Y.—Wheeler v. Curtis, 11 
Wend. 653 

90. NY.—Clarkson v. Edes, 4 Cow. 
470. 
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that the vessel shall be employed in a specified man¬ 
ner or for such other service as the charterer 
might designate, 91 that the charterer shall pay the 
wages of the crew, or the expenses of the voyage, 92 
that the master of a vessel, employed by the own¬ 
er, shall be under the directions of the charterer, 
who may direct where cargo shall be taken and 
discharged, 93 or that the owner shall provide the 
vessel with the necessary men, supplies, and re¬ 
pairs, 94 or shall defray the expenses of the crew 
and the vessel 95 

(c) Language Indicative of, or Consistent 
with, Demise 

Charter party provisions that the hirer shall have 
the same authority as the owner of the vessel as to her 
management and control, that the captain and officers 
shall be under the direction of the charterer, that the 
charterer shall select the officers and crew, that the 
charterer shall man and equip the vessel at his expense, 
and other similar provisions have been treated as opera¬ 
tive to indicate a letting of the vessel. 

Particular charter party provisions which have 
been treated as operative to indicate a lettmg of the 
vessel include a provision that the hirer shall have 
the same authority as the owner of the vessel as 
to her management and the control of the offi¬ 
cers, 96 that the captain, although appointed by the 
owners, shall be under the orders and direction of 
the charterer as regards employment, agency, and 
other arrangements, 97 that the officers of the vessel, 
including those to be appointed by the owner, shall 
be in all respects under the order and direction of 
the charterer, 98 that the charterer shall select the 
officers and crew, 99 that the charterer shall man and 
equip the vessel at his expense 1 or shall pay for 


§ 3 4r 

provisions, stores, supplies, etc., 2 or that the char¬ 
terer shall keep the vessel in repair 3 and dock an<f 
paint her at his own expense. 4 

In addition, other provisions of charter parties 
have been treated as operative to indicate a letting 
of the vessel, as that the charterer shall have full 
charge of the vessel, 5 that the charterers agree to- 
indemnify the owners from all consequences aris¬ 
ing from the captain’s signing or complying with 
bills of lading, 6 that, in the event of the happening 
of certain contingencies, the master shall, on receiv¬ 
ing notice thereof, take and hold possession of the 
vessel for and as the representative of the owner, 7 
that the charterer shall insure the vessel, 8 that the 
charterer should have the absolute right of selec¬ 
tion of the place for discharge of the cargo, provid¬ 
ed the steamer shall lie safely afloat at any tide, 9 ' 
that it shall be lawful for the charterers or their 
agents to load the vessel, 10 that the charterer shall 
have the right to employ the vessel in any kind of 
lawful carriage anywhere between fixed limits, 11 
that all of the earnings of the vessel during the 
term, of whatever character, shall belong to the 
charterer and inure to his sole benefit, 12 or that the 
charterer shall have a prior option to purchase the 
vessel at any time during the term of the -char¬ 
ter. 13 

A charter party may amount to a demise of the 
vessel constituting the charterer the owner for the 
particular purpose or voyage despite the presence 
in the contract of clauses providing that the owner 
was to provide an efficient crew 14 and to pay their 
wages, 15 that the owner should assume responsibil- 


91. US—Leary v. U. S., Ct Cl, 14 
Wall. 607, 20 L.Ed. 756. 

92. N.Y —Brown v. Gray, 24 NI.S. 
61, 70 Hun 261. 

58 C J. p 158 note 40. 

93. Or.—Deniff v McCormick, 210 P. 
703, 105 Or. 697. 

94. US —Boston, etc, R. Co. v. Mal- 
ley, D C.Mass, 288 F. 864. 

58 C.J. p 158 note 44. 

95. N.Y.—Barbaro v Auditore Con¬ 
tracting Co., 214 N.Y.S. 221, 215 
App Div 595. 

58 C.J. P 159 note 45. 

96. US.—Hills v Leeds, DC Me, 
149 F. 878, affirmed 158 P. 1020, 85 
CCA. 489. 

97. U.S.—The Thomas P. Beal, CC. 
A.N.J., 11 P 2d 49. 

58 C.J. p 159 note 64. 

98. U.S.—The Del Norte, D C.Wash., 
119 P. 118, 55 C C.A. 220. 

99. N.Y.—Lander v. Clark, 1 NT.Y. Su¬ 
per. 355. 

58 C.J. p 160 note 70. 


1. Mich.—Marquette First Nat 

Bank v. Stewart, 26 Mich. 83. 

58 CJ. p 159 note 66. 

2. US —American Steel Barge Co 
v. Cargo of Coal, D C Mass, 107 
P. 964, reversed on other grounds 
115 P 669, 53 CCA. 301, rehear¬ 
ing denied 116 P 857, 54 C C.A. 207 

58 CJ. p 160 note 67. 

3. US —American Steel Barge Co 
v. Cargo of Coal, supra 

4. U.S.—American Steel Barg-e Co. v. 
Cargo of Coal, supra. 

5. US.—The Del Norte, Wash., 119 
P. 118, 55 C.C A 220—Posey v. 
Scoville, C C La., 10 P. 140. 

6. NY —Rosenstein v. Vogemann, 
77 NE 625, 184 NY. 325, 6 Ann. 
Cas 13. 

58 C J p 160 note 73 

7. U.S.—The Del Norte, Wash, 119 
P. 118, 55 CCA. 220 

58 C J. p 160 note 74. 

8. N.Y —Auten v. Bennett, 76 N.E 
609, 183 N.Y. 496, 5 Ann.Cas. 620. 
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9. US —Golcar SS. Co. v Tweedie 
Trading Co, DC.N.Y, 146 F. 563. 

N Y —Rosenstem v. Vogemann, 77 N 
E 625, 184 NY. 325, 6 Ann.Cas 13 

10. U S —Dnnkwater v The Spar¬ 
tan, DC Me, 7 P.Cas No 4,085, 1 
Ware 145. 

11. U S —American Steel Barge Co 
v. Cargo of Coal, D C.Mass, 107 P 
964, reversed on other grounds 115 
P 669, 53 C.C A 301, rehearing de¬ 
nied 116 P 857, 54 C C.A 207 

12. U S —The Del Norte, Wash, 119 
P. 118, 55 CC.A 220 

13. U S —American Steel Barge Co 
v Cargo of Coal, D-CWash, 107 
P. 964, reversed on other grounds 
115 P 669, 63 C.C A 301, rehear¬ 
ing denied 116 F. 857, 54 C.C A 207. 

14. U.S—U S. v. Shea, CtCl, 14 S 
Ct. 519, 152 US. 178, 38 L Ed. 403— 
Hills v. Leeds, D.CMe, 149 P. 878, 
affirmed 158 P. 1020, 85 C C.A. 489 

15. N.Y.—Auten v. Bennett, 76 NE 
609, 183 NY. 496, 5 Ann.Cas. 620. 

58 C.J. p 159 note 50. 
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ity as to fire or marine risk, 16 that the owners shall 
insure the vessel 17 or pay for insurance on it, 18 
that the charterer may discharge the officers or 
crew for disobedience and hire others, 19 that the 
captain should be appointed by the owner, 20 as 
should other of the officers or crew, 21 that the own¬ 
er should provision and equip the ship during the 
voyage, 22 that disbursements in excess of a fixed 
sum cannot be made without the written consent of 
the owner, 23 that the owner shall keep the hull and 
machinery m efficient repair for the service, 24 that 
the owner shall have a lien on all cargoes and all 
subfreight for charter money due under the char¬ 
ter, 25 or that the general owner shall have the right 
to cancel and terminate the charter party by taking 
possession of the vessel at any time wherever the 
vessel might be found. 26 

(d) Charter of Whole or Part of Vessel 

A charter of the whole ship is not conclusive of a 
demise, but the fact that the charterer does not charter 
the whole vessel has been treated as a circumstance 
indicating that the charterer is not to become owner 
pro hac vice. 

A charter of the whole ship, 27 or the mere fact 
that the charter party contemplates that the char¬ 
terer is to have the whole and exclusive use of the 
vessel, 28 is not conclusive of a demise, and a char¬ 
ter party will not be thus construed, unless the 
possession is transferred to the charterer, even 


where the whole capacity of the vessel is let. 29 
That circumstance, however, coupled with a charter¬ 
ing for a voyage to be made by the charterers, has 
been treated as indicative of that result, 30 as it is 
where it is coupled with an agreement of the char¬ 
terer to pay hire for the use of the vessel. 31 On 
the other hand, where the charter lets, not the whole 
vessel, but the whole tonnage to the charterers, that 
form of expression indicates that the charter is not 
a demise. 32 

The fact that the charterer does not charter the 
whole vessel has been treated as a circumstance in¬ 
dicating that the charterer is not to become owner 
pro hac vice. 33 A clause, reserving and excepting 
from the whole space of the vessel, granted to the 
charterer, such space as might be necessary for 
the officers or the crew, or for the supplies needed 
for the working of the vessel, has been treated as 
seemingly designed to exclude any intention of the 
general owner to give up the control of the ves¬ 
sel, 34 although such a provision has been said by 
other authority to be unimportant, 35 and charter 
parties have been construed as demises despite its 
presence. 36 

Status as private or common carrier, A ship 
chartered for a special cargo or to a special person 
is not a common carrier, but merely an ordinary 
bailee to transport for hire or a private contract 
carrier, 37 leaving the parties free to contract as 


16. US—Hills v. Leeds, D.C Me, 
149 F. 878, affirmed 158 P. 1020, 85 
C.C.A. 489—Middlebrook v. U. S , 
67 Ct.Cl. 294, certiorari denied 50 
S.Ct 24, 280 ITS 564, 74 L Ed. 618. 

17. US—Golcar SS. Co. v. Tweedie 
Trading- Co, B.C.N.Y., 146 P. 563. 

18. U.S.—The Barnstable, Mass, 21 
S.Ct. 684, 181 U.S. 464, 45 L Ed 954. 

18. U.S.—Hills v. Leeds, D C Me, 
149 P. 878, affirmed 158 P. 1020, 85 
C.C A. 489 

20. U.S —The Bel Norte, Wash, 111 
P. 542, affirmed 189 P. 118, 55 C C. 
A. 220. 

58 C.J. p 159 note 55. 

21. US—The Charlotte, D.CNY, 
285 P 84, affirmed, CC.A-, 299 F. 
595, certiorari denied 45 S.Ct. 91* 
266 US. 604, 69 L Ed 463 

58 C.J P 159 note 56. 

:22- U.S.—In re Certain Logs of Ma¬ 
hogany, CCMass, 5 FCasNo.2,- 
559, 2 Sumn. 589 

58 C J. P 159 note 57. 

£3. US—The Nat B. Sutton, DCN. 
Y., 42 F2d 229, modified on other 
grounds, C.C.A, The Nat Sutton, 
62 F.2d 787, amended on other 
grounds In re W. E. Hedger Co., 63 
F.2d 1021* 


24. U S.—The Charlotte, D C N Y., 
285 P. 84, affirmed, CCA,, 299 P 
595, certiorari denied 45 S Ct 91, 
266 US. 604, 69 L Ed 463—Golcar 
SS Co. v Tweedie Trading Co, D. 
C.N.Y., 146 P. 563. 

25. U S —Golcar SS Co. v. Tweedie 

Trading Co., supra—American 

Steel Barge Co. v. Cargo of Coal, D. 
CWash, 107 P 694, reversed on 
other grounds 115 P. 669, 53 CCA. 
301, rehearing denied 116 P. 857, 54 
C.C A. 207. 

26. Mass.—Rich v. Jordan, 41 N.E. 
56, 164 Mass. 127. 

27. U.S —Drmkwater ▼. The Spar¬ 
tan, DC Me., 7 F.Cas No.4,085, 1 
Ware 145. 

28. U.S -—The Arizonan, D C N Y, 
136 P 1016, reversed on other 
grounds 144 P. 81, 75 C.C.A. 239. 

58 C J P 160 note 82. 

29. US—The Beaver, Cal., 219 F. 
139, 135 CC.A 37. 

58 C.J. p 160 note 83. 

30. U S.—Drinkwater v. The Spar¬ 
tan, DC Me., 7 F.Cas No.4,085, 1 
Ware 145. 

Mass —Urann v. Fletcher, 1 Gray 
125. 

31. Me,—Husten v. Richards, 44 Me 
182 . 
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32. U S —Hooe v Groverman, Dist 
Col, 1 Cranch 214, 2 L Ed. 86 

N Y —Wheeler v. -Curtis, 11 Wend. 
653. 

33. US—The Volunteer, CCMass., 
28 FCas No 16,991, 1 Sumn. 551. 

58 C J- P 161 note 87. 

34. Ga—Swift v. Tatner, 15 S.E. 
842, 89 Ga. 660, 32 Am.S R. 101. 

58 C J. p 161 note 88. 

35. US.—American Steel Barge Co 
v. Cargo of Coal, D C Mass, 107 P. 
964, reversed on other grounds 115 
P. 669, 53 C.C.A. 301, rehearing de¬ 
nied 116 P. 857, 54 CCA. 207. 

36. U.S.—Golcar SS Co. v. Tweedie 
Trading Co, D CN.Y, 146 P. 563. 

58 C.J. p 161 note 90 

37. U.'S.—The Monarch of Nassau, 
C C.A Fla., 155 P 2d 48— Corpus Ju¬ 
ris cited in The Doyle, C.C.APa, 
105 P 2d 113, 114—The Westmore¬ 
land, C.C.A.N.Y, 86 F.2d 96—The 
Joseph J Hock, CC.A.NT, 70 F. 
2d 259—The Robin Gray, C.CA.N. 
Y., 65 F2d 376, certiorari denied 
Seas Shipping Co v. Approximate¬ 
ly 3,251,000 Feet Board Measure of 
Lumber, 54 -S Ct. 70, 290 -US. 653, 
78 L.Ed. 566—The Harry P. Hoop¬ 
er, DC.NY, 42 P 2d 758—Petition 
of Howard, D.C.N.Y., 53 F.Supp. 
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they choose, 38 and the agreement they make is not 
subject to the considerations of public policy which 
limit the agreement of common carriers; 39 but, if 
a part of a ship is available to the public, although 
the other portion is taken up by a cargo shipped 
under special charter, the owner is still a common 
carrier. 40 

(e) Omission of Particular Terms and Ex¬ 
pressions 

It is not indispensable to constitute the charterer the 
owner for the voyage that express terms of demise and 
letting should appear on the face of the charter party, 
but it is sufficient that the language used shows an intent 
to transfer the possession, command, and control. 

The omission of words of grant or demise, 41 or 
of express declarations imposing duties on the char¬ 
terer, which are appropriate as incidents to the right 
of possession or control, 42 has been treated as 
significant to indicate that he did not become owner 
pro hac vice. It is not, however, indispensable to 
constitute the charterer the owner for the voyage 
that express terms of demise and letting should ap¬ 
pear on the face of the charter party, 43 but is suffi¬ 
cient that the language used shows an intent to 
transfer the possession, command, and control. 44 
The fact that the charter party contains no terms or 
expressions with regard to delivery of the vessel is 


significant as indicating that the charter is not a 
demise. 46 

The omission of words appropriate to a contract 
of affreightment merely, and the presence of terms 
peculiarly appropriate to a demise, indicate the latter 
to be the intended effect of a charter party. 46 The 
omission of any express declaration that it should 
be the owner’s duty to man and equip the vessel 
has been said in at least one case to have some 
weight as indicating an intention to vest in the 
charterer the ownership for the voyage 47 The fact 
that there is no provision for the duration or termi¬ 
nation of the charter party is not sufficient to pre¬ 
vent a charter from constituting a demise of the 
vessel 48 The omission of words expressly declaring 
the charter not to be a demise is not material m de¬ 
termining its character, where that sufficiently ap¬ 
pears from the context of the whole instrument. 49 

(f) Barges and Similar Boats without Motive 
Power 

Generally, charters of barges without motive power 
accompanied by a bargee paid by the owner are demises. 

Generally, charters of barges without motive pow¬ 
er accompanied by a bargee paid by the owner are 
demises, 50 even though the general owner is himself 


556—The Toledo, D.CJYY, 30 F. 
Supp. 93, affirmed, CCA., 122 F 2d 
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ard, DCNI, 53 F.Supp 556—The 
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Supp. 93, affirmed, C.C.A, 122 F.2d 
255, certiorari denied Isbrandtsen 
Moller Co v The Toledo, 62 S Ct. 
302, 314 U.S 689, 86 LEd. 551. 

40. Mass.—Gage v. Tirrell, 9 Allen 
299. 

41. Or.—Grimbergr v. Columbia 
Packers’ Assoc, 83 P 194, 47 Or 
257, 114 AnS.R. 927, 8 Ann.Cas. 
491 

■£8 C.J. p 162 note 17. 

42. N.Y.—Hagar v. Clark, 78 N.Y. 
45. 

68 Cl. p 162 note 18. 

43. U.S.—The Tubul, D.C.N.Y., 73 


F Supp. 757, affirmed, CCA, 
Schnell v U. S , 166 F 2d 479, cer¬ 
tiorari denied Schnell v U S , 68 
SCt 1346, 334 US 833, 92 LEd 
1760. 

58 C J. P 162 note 19. 

Technical words are not necessary 
to create a “demise” of a vessel 
U S—The Tubul, D CN.Y., 73 FSupp 
757, affirmed, CCA, Schnell v U 
S, 166 F.2d 479, certiorari denied 
Schnell v. U S , 68 S Ct 1346, 334 
US 833, 92 LEd 1760—Magistrelh 
v. Canuso, D C Pa , 45 FSupp 539 
Tenn—American Barge Line Co v 
Jones & Laughlin Steel Corp, 163 
S.W 2d 502, 179 Tenn 156 

44. US.—The Tubul, DCN.Y, 73 F 
Supp. 757, affirmed, CCA, Schnell 
v. U. S., 166 F 2d 479, certiorari de¬ 
nied Schnell v U S , 68 S.Ct 1346, 
334 US. 833, 92 LEd 1760—Magis- 
trelli v Canuso, D C Pa, 45 F Supp 
539. 

Tenn.—American Barge Line Co v. 
Jones & Laughlin Steel Corp,, 163 
S.W 2d 502, 179 Tenn. 156 
58 C J. p 162 note 20. 

45. U S.—Pacific Impr. Co v. Schu- 
bach-Hamilton SS. Co , D.C Wash , 
214 F. 854. 

46. U S —Winter v. Simonton, D.C., 
30 F.Cas.No 17,894, 3 Cranch C.C 
104, reversed on other grounds Si¬ 
monton v. Winter, 5 Peters 141, 8 L. 
Ed. 75. 


47. U S —The Aberfoyle, D C N Y, 1 

FCas.No.16, Abb.Adm. 242, af¬ 
firmed, CC, 1 F Cas No 17, 1 

Blatchf 360 

48. Mass —Cutler v. Winsor, 6 Pick 
335, 17 AmD. 385 

49. NY—Barbaro v Auditore Con¬ 
tracting Co, 214 N.Y S 221, 215 
AppDiv. 595 

50. U S —The Independent, CCA 
La, 122 F2d 141—Corpus Juris 
cited in The Doyle, CCA Pa, 105 F 
2d 113, 114—Calhoun v. Daly, D C 
NY, 18 FSupp 1005, affirmed, C.C 
A, 89 F2d 1004—Banks v. Chas. 
Kurz Co, D.'C.Fa., 69 FSupp. 61, 
motion denied 69 FSupp. 1017— 
Leary v City of New York, D C.N. 
Y., 52 F.Supp 643—Harbor Tow¬ 
boat Co v Lowe, DCNY., 47 F. 
Supp, 454—Conners Marine Co v. 
Wathen, D.C NY., 43 F.Supp 283 
—L R. Connett & Co. v. The Re¬ 
public No. 5, D.C.N.Y., 43 F Supp. 
245 

Or—Mars taller v Albina Dock Co., 
229 P.2d 269, 191 Or. 145 
58 C J. P 163 note 27. 

Oral charters of barges In local 
harbors constitute demises —Mar- 
stall er v. Albina Dock Co, supra 
Failure to collect insurance 

The carrying of insurance on light¬ 
ers by owners of lighters and their 
failure to collect on insurance be¬ 
cause no bargees were aboard at time 
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the bargee; 51 and the same rule applies to all 
bare boat charters of boats without motive power. 52 
Where, however, boats without motive power are 
chartered m conjunction with one having such pow¬ 
er, to be used as a single flotilla, the charter is a 
mere contract of affreightment as to the whole 
group if the circumstances are such that it is so 
as to the vessel possessing motive power under the 

rules generally applicable; 53 and this is true, al¬ 
though the boats without motive power are first 
hired, 54 and although there is added to the flotilla a 
boat without motive power chartered from a third 
person by the charterer so as to constitute him, as 
to that boat, owner pro hac vice. 55 A charter of a 
barge will not amount to a demise where the alleged 
charterer has no control of it and cannot use it in 
his business 56 


b. Effect of Charter’s Character on Liability of 
Owner and Charterer 

(1) In general 

(2) Liability for torts generally 

(3) Liability for injury to, or nonde¬ 

livery of, cargo 

(4) Liability for supplies, repairs, and 

materials 

(1) In General 

Where a charter party fs a mere contract for the 
service of affreightment, the master is the agent of the 
owner, but, as a general rule, under a charter amounting- 
to a demise, the officers and crew are the agents of 
the charterer. 

Where a charter party is a mere contract for the 
service of affreightment, the master is the agent 
of the owner, 57 and the crew are in the employ¬ 
ment of the owner; 58 he is answerable for their 
conduct 59 and bound by contracts made by them as> 


of accident were not persuasive that 
owners understood the hire agree¬ 
ment to be a time charter and not 
the usual oral demise of lighters 
without motive power.—Banks v. 
Chas Kurz Co, DC Pa., 69 FSupp 
1017. 

Bargee or barge captain 

(1) The barge captain remains the 
agent and servant of the owner — 
Corpus Juris cited in The Martha R 
Grimes, DCISr.Y, 49 FSupp. 591, 594 
—Harbor Towboat Co v. Lowe, DC. 
N.Y., 47 FSupp. 454—Price v. Long 
Dock Co, DC.N.I, 23 F-Supp. 501— 
The Moran No 107, DC NY., 1 F. 
Supp 785—58 C J. p 163 note 27 [d] 
( 1 ). 

(2) The rule that captain of char¬ 
tered barge who was hired by own¬ 
er of barge is employee of owner is 
controlling on New York Barge Canal 
as well as m New York Harbor — 
Harbor Towboat Co. v Lowe, D.C.N. 
Y, 47 FSupp. 454. 

(3) Under the usual harbor charter 
by which the owner pays the wages 
of the bargee, the bargee is the agent 
of the owner with respect to tending 
lines—The Casleton, DCN.Y, 60 F. 
2d 132, affirmed, CCA, 64 F2d 11. 

(4) Where owner's bargee went 
with the barge and his services were 
paid for by the owner except as to 
overtime, such bargee remained agent 
and representative of owner m so far 
as care of barge was concerned, not¬ 
withstanding bargee was required to 
report to the charterer where barge 
was when she was light —The Monte¬ 
zuma III, D.C.N.Y, 66 F.Supp. 562 

51. N.Y —Graves v. Davis, 139 NE, 
280, 235 N.Y. 315. 

52. U.S—The Mercer, DCN.Y., 14 
F.2d 488 

58 C.J. p 163 note 29. 


53. U S —Hansen v Du Pont de Ne¬ 
mours, CCANY, 33 F 2d 94, cer¬ 
tiorari denied 50 SCt. 37, 280 US 
589, 74 LEd 638. 

58 C.J. p 163 note 30. 

54. US —Hansen v Du Pont de Ne¬ 
mours, supra. 

55. U S —Hansen v. Du Pont de Ne¬ 
mours, supra. 

56. US—The Pride, DC.N.Y, 41 F. 
Supp 326, reversed on other 
grounds, CCA, 135 F 2d 999 

57. U S —The West Eldara, C C A N. 
Y„ 104 F 2d 670, certiorari denied 
McAllister Towing & Transporta¬ 
tion Co. v. American Diamond 
Lines, 60 SCt 144, 308 US 607, 84 
L.Ed 507—The Framlington Court, 
CCA.Tex, 69 F.2d 300, certiorari 
denied United British SS Co, 54 
SCt 860, 292 US 651, 78 LEd 
1500—The Terne, CCANY., 64 F 
2d 502, certiorari denied Munson S. 
S. Line v. Bergen Lloyd, 54 S Ct 
53, 290 US. 635, 78 LEd. 552, and 
Bergen Lloyd v. Munson SS. Line, 
54 SCt. 63, 290 US. 635, 78 LEd 
552—The Gibraltar, CCAPa., 52 F. 
2d 787. 

58 C.J. p 163 note 34 
Charterer's liability for injury to ves¬ 
sel as affected by nature of char¬ 
ter party see infra § 52. 

Performance of acts prejudicial to 
owner 

Where the master is the agent of 
the owner, he cannot be required to 
act for or assume duties m behalf 
of the charterer which might preju¬ 
dice the interest of the owner — 
Hinckley v. Wilson Lumber Co , D C 
Me, 205 F. 974 

58. U S.—The West Eldara, C.C A N 
Y, 101 F2d 45, modified on other 
grounds 104 F 2d 670, certiorari de¬ 
nied McAllister Towing & Trans¬ 
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portation Co v. American Diamond: 
Lines, 60 SCt. 144, 308 U S. 607, 84 
LEd 507—The Framlington Court, 
CC.ATex, 69 F 2d 300, certiorari 
denied United British SS Co v. 
Newfoundland Export & Shipping 
Co., 54 SCt. 860, 292 U.S 651, 78 L.. 
Ed. 1500. 

58 C.J p 164 note 35. 
Instrumentalities used in navigation 
Where navigation of chartered ves¬ 
sel remains in owner’s hands, all in¬ 
strumentalities used by owner im 
navigating vessel are instrumentali¬ 
ties of the owner, no matter from 
whom the instrumentalities are ob¬ 
tained—The West Eldara, C.C AN 
Y, 101 F.2d 45, modified on other' 
grounds 104 F 2d 670, certiorari de¬ 
nied McAllister Towing & Trans¬ 
portation Co v. American Diamond! 
Lines, 60 SCt 144, 308 U.S. 607, 84* 
LEd 507—The Volund, N.Y., 181 F. 
643, 104 CC.A. 373. 

59. U S —The West Eldara, C.C A N. 
Y f 101 F.2d 45, modified on other 
grounds 104 F.2d 670, certiorari de¬ 
nied McAllister Towing & Trans¬ 
portation Co. v. American Diamond;. 
Lines, 60 S.Ct. 144, 308 US 607, 84* 
LEd 507—The Trenton, C.CAN 
Y, 72 F 2d 283—The Terne, CCA. 
N Y., 64 F.2d 502, certiorari denied 
Munson SS. Line v Bergen Lloyd, 
54 SCt 53, 290 US. 635, 78 LEd. 
552, and Bergen Lloyd v. Munson t 
>SS. Line, 54 S.Ct. 63, 290 U.S 635, 

78 L Ed. 552—Conners Marine Co. 
v McClintic-Marshall Co , D C.N. Y, 
59 F2d 758—The Niels R Fmsen, 
DC NY., 52 F.2d 795—The Hurst- 
dale, DCN.Y, 169 F 912—Smith v 
Hemlein, DC.N.Y, 132 F. 1001— 
The Halo, DCN.Y., 9 F.Supp. 963, 
affirmed, C.C A, Cities Service * 
Transp Co. v. Gulf Refining Co.,. 

79 F 2d 521. 

58 C.J. p 164 note && 
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his agents within the scope of their authority. 60 
Likewise, he, and not the charterer, can claim the 
benefits of any contracts made under such circum¬ 
stances. 61 

As a general rule, under a charter amounting to a 
demise, the officers and crew are the agents of the 
charterer, 62 even though not appointed by him, 63 
and not of the general owner, 64 and the latter is 
not responsible for their acts 65 or contracts, 66 save 
m the particulars provided for by the charter par¬ 
ty, 67 at least where those claiming on the basis of 
such acts or contracts had notice of the charter par¬ 
ty at the time of their execution. 68 The effect of 
the charterer’s status as owner pro hac vice on his 
rights and obligations and those of the general 
owner operates from the time when he takes de¬ 
livery of the vessel under the charter party. 69 
Where a charter party, amounting to a letting of the 
possession of a vessel but terminable at the owner’s 
option is entered into, the charterer is owner pro 
hac vice as to every voyage undertaken by him be¬ 
fore he receives notice from the general owner of 
an intention to terminate the hiring 70 

Status and duties as to winchmen . There is au¬ 
thority holding that, where the owner of a chartered 
ship, undertakes to supply winches and men to work 
them, and an accident is caused through the winch- 
man’s negligence to a stevedore employed by the 
charterer in loading or unloading cargo, the own- 
^er is to be held responsible, even though the charter 
stipulates that the winches shall be at the char¬ 
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terers’ disposal during loading and discharging, 71 
and further that the charterer, if held liable for 
such injuries, can recover over against the own¬ 
er; 72 but there is other authority to the contrary, 
holding that such a charter clause, even though the 
charter is not a demise, makes the charterer liable 
for such negligence, 73 rather than the owner, 74 the 
duty of the owner being satisfied if he supplies a 
competent man to drive the winch 75 Where there 
is such a charter, the owner, it has been held, is not 
liable to the charterer for the cost of a winchman 
supplied from shore because the ship’s man, due to 
objection by labor unions or for any other reason, 
is persona non grata to the stevedores or charter¬ 
ers, 76 and the ship fulfills her entire duty m provid¬ 
ing sober and competent winchmen from among the 
crew; 77 but, according to other authority, even 
under a charter constituting a demise, the owner 
must supply winchmen with whom the stevedores 
are willing to work if he has expressly agreed to 
provide men to work the winches. 78 

Validity and effect of special provisions. Where, 
under the charter, the officers of the vessel are 
agents of the owners as to certain matters, and of 
the charterers as to others, they will be regarded as 
agents of one party or the other according to the 
work on which they are engaged. 79 Although the 
charterer agrees to provide and pay all port charges, 
it has been held that the owner is liable for delay 
to the vessel or a fine imposed for failure of the 
master to secure a bill of health. 80 The mere 


60. U S —Richardson v Winsor, C 
•CMass, 20 FCas.No 11,795, 3 Cliff 
395. 

58 C J. p 164 note 37. 

>61. U.S—-Kleine v. Catara, CC 
Mass, 14 FCas.No.7,869, 2 Gall. 61. 
58 C.J p 164 note 39 
«62. 'US— Schnell v. U S , C.CA.N 
Y. f 166 F 2d 479, certiorari denied 
68 S.Ct 1346, 334 U.S 833, 92 L Ed 
1760—Epstein v. U. S, D C.N.Y., 86 
F.Supp. 740. 

*Cal.—Johnson v. Goodwin, 229 P. 708, 
68 Cal App. 363. 

58 C.J. P 164 note 40. 

* Captain of barge as agent of owner 

see supra subdivision a (2) (f) of 
this section 

..63. US —The Del Norte, DC.Wash, 
111 F. 542, affirmed 119 F. 118, 55 
C.C.A 220. 

58 C J. p 164 note 41. 

* 64. US —Baccarat v. Andrew P. 

Mahoney Co, DC Cal., 4 F Supp 
611. 

58 C J. p 164 note 42. 

«65. U S.—The R. Lenahan, Jr., D.C 
NY., 43 P 2d 858. 

- 58 C.J. p 164 note 43. 


66. Mich —Marquette First Nat. 

Bank v. Stewart, 26 Mich. 83. 

58 CJ. p 165 note 44. 

67. US—Hills v. Leeds, D C Me, 
149 F 878, affirmed 158 F. 1020, 85 
C.C A. 489 

58 C J. p 165 note 45 

68. US —Devoe v. The Fashion, D. 
CNY., 7 FCas No 3,844. 

58 CJ. p 165 note 46 

69. Me—Swanton v. Reed, 35 Me. 
176—McLellan v. Reed, 35 Me. 172 

58 C J. p 165 note 47. 

70. Mass.—Cutler v. Winsor, 6 Pick 
335, 17 AmD. 385 

71. US—The Thelma, D.C Pa., 194 
F. 224. 

58 C J. p 165 note 49. 

72. U S —Munson SS Line v. Glas¬ 
gow Nav Co., NY., 235 F 64, 148 
C.C A 558, certiorari denied 37 S. 
Ct 405, 243 US 643, 61 DEd. 944, 
and appeal dismissed 38 S Ct 315, 
246 US. 647, 62 L Ed 916 

73. N.Y —Callahan v. Munson SS. 
Co, 130 N.Y.S. 869, 71 Misc 525, 

! affirmed 132 NY-S. 1123, 147 App 
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Div. 934, affirmed 103 NE. 1122, 
209 NY. 546 

58 CJ P 165 note 51. 

74. U S —Labbee v. Travenot SS 
Co, CCA N.Y, 37 F.2d 52, certio¬ 
rari denied Labbee v Thavenot S 
S Co, 50 S.Ct. 408, 281 US 754, 74 
LEd. 1164 

58 C.J p 165 note 52. 

75. US—The Elton, Pa., 142 F 367, 
73 CCA 467. 

76. U'S—Constantine, etc., SS Co 
v Tweedie Trading Co., NY., 159 
F 706, 86 CCA 574. 

58 C J. P 165 note 54. 

77. US.—The Santona, DC.NY, 152 
F 516—British Maritime Trust, 
Ltd v Munson -SS Line, D.C N.Y, 
149 F 533. 

78. U S —Golcar SS Co. v. Tweedie 
Trading Co.DCNI, 146 F. 563. 

73. U.S—Magnolia Petroleum Co v. 
National Oil Transp Co , D.C Tex, 
281 F. 336, modified on other 
grounds, C.CA., 286 F. 40l 

58 C.J. p 166 note 58 

80. U.S —The Beaver, Cal., 219 F* 
139, 135 CC.A 37. 

[ 58 C.J. p 166 note 60. 
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presence of a stipulation authorizing the charterer 
to nominate the persons to perform certain special 
services, who are, however, to be paid and em¬ 
ployed by the owner, does not amount to a provision 
that those special services are to be performed for 
or by the charterer, or render those appointed for 
their performance his servants or agents 81 An 
owner may rent his vessel to a charter party under 
a charter containing covenants as to time of de¬ 
parture, managership, and similar provisions, and 
he may specifically provide that the relationship of 
employer and employee does not exist without in¬ 
curring the responsibilities or acquiring the im¬ 
munities of a master with respect to the person con¬ 
trolled. 82 

Owner’s liability for injury to charterer by acts 
of officers or crew The charterer, when owner pro 
hac vice, cannot ordinarily charge against the gen¬ 
eral owner losses occasioned to himself by the 
torts 53 or crimes 84 of the officers and crew; but, 
if the charter terms are such as to provide for re¬ 
tention of possession and control by the general 
owner, he is liable to respond to the charterer for 
the acts of the master or crew. 85 

Representation of general owner by owner pro 


hac vice . Where the charterer is owner pro hac 
vice, he is not the agent of the general owner 86 
and the latter is not bound, by virtue of any such 
relationship, to shippers of bill of lading holders on 
contracts of carnage made by the charterer; 87 the 
general owner is not bound on contracts of the 
charterer for the purchase of goods to make up a 
cargo, 88 or on contracts for supplies, repairs, and 
materials, 89 and, furthermore, he is not liable for 
the negligence of the charterer, acting as master, in 
the navigation of the vessel 90 

(2) Liability for Torts Generally 

As a general rule. In the absence of a statute other¬ 
wise providing, a charterer under a demise charter, and 
not the actual owner, is liable for negligence in the navi¬ 
gation or running of the vessel. If the contract is one for 
services or affreightment merely, the owner, and not the 
charterer, is the one to be charged. 

Whether the owner or charterer of a vessel is 
liable for negligence in the operation of the vessel 
may be dependent on whether the charter is a 
demise charter. 91 As a general rule, in the absence 
of a statute otherwise providing, 92 a charterer, un¬ 
der a demise charter, and not the actual owner, is 
liable for negligence m the navigation or running 
of the vessel 93 and also a charterer is liable 


81. U.S—Richardson v. Winsor, C 
C Mass., 20 FCas.No 11,795, 3 Cliff. 
395. 

82. Cal,—Larson v Lewis-Simas- 
Jones Co, 84 P.2d 296, 29 Cal.App 
2d 83. 

83. US—The Bel Norte, DC.Wash., 
Ill F. 542, affirmed 119 F. 118, 55 
CCA 220 

58 C J p 171 note 17. 

84. US —Golcar SS Co. v Tweedie 
Trading Co, DCNT, 146 F. 563. 

58 CJ P 171 note 18 

85. US —The Nicaragua, Ala., 72 F 
207, 18 CCA 511 

58 C J. p 172 note 20 

86. Mass—Rich v. Jordan, 41 NE 
56, 164 Mass 127. 

58 CJ p 172 note 21. 

87- Mass —Reynolds v. Toppan, 15 
Mass 370, 8 AmD 110 

88. Me.—Thompson v. Snow, 4 Ms- 
264, 16 AmD 263 

89. U.S—The Kate, N.Y, 17 S Ct. 
135, 164 U.S 458, 41 LEd 512. 

58 C.J. p 172 note 24. 

90. Me —Somes v. White, 65 Me 542, 
543, 20 Am.R 718. 

58 C J p 172 note 25. 

91. U.S.—Santiago v. U S, D.C N.Y, 
102 F.Supp 425. 

92. Ky.—Sparks v. The Kate French, 
3 Mete. 533. 

58 C.J. p 168 note 84, 

93. US.—Schnell v. U. S, C.C.AN 
Y„ 166 F.2d 479, certiorari denied 


68 S Ct. 1346, 334 U.S 833, 92 L Ed. 
1760—Moran Towing & Trans¬ 
portation Co v. Sunset Lighterage 
Corporation, C C A.N Y, 62 F 2d 
761—In re New York Dock Co., C.C. 
ANY, 61 F.2d 777—Hawn v. Pope 
| & Talbot, DC.Pa., 99 F.Supp. 226— 

The Samovar, D C Cal, 72 F Supp. 
574—Vitozi v. Balboa Shipping Co, 
j D C.Mass , 69 F.Supp. 286, affirmed, 
CC.A., 163 F 2d 286—The Henry W 
Card, DCN.Y., 51 F.Supp. 380, af- 
i firmed, C C.A, Davison Chemical 
Corp. v The Henry W. Card, 144 
| F 2d 705—Baccarat v. Andrew F. 

Mahoney Co., D.C.Cal., 4 F Supp. 

! 611 

N.Y —Fleet Wing Corp v Oil Trans- 
1 fer Corp., 103 N.Y.S 2d 332, 278 
App Div. 745, appeal and reargu¬ 
ment denied 105 N.Y.S 2d 1015, 278 
App.Div 1022—Kohrn v. Boyer 
Lighterage Corp., 27 N,Y S2d 635, 
262 App.Div. 762, reargument de¬ 
nied 29 N Y.S 2d 718, 262 App Div. 
863, appeal withdrawn 41 N.E.2d 
178, 288 N.Y. 488. 

Tenn—American Barge Line Co. v. 
Jones & Laughlin Steel Corp, 163 
S.W.2d 502, 179 Tenn. 156. 

58 C J. p 169 note 86. 

Actions on charter parties see infra 
§ 56 

Liability of vessel and owner for 
torts generally see infra §§ 76-80. 
Liability in personam and in rem 
(1) Where charter of vessel by 
owner to another is demise of entire 
vessel, vesting complete command, 
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possession, and control of vessel m 
charterer, owner is not liable in per¬ 
sonam for torts committed by char¬ 
terer, even though vessel itself re¬ 
mains liable and subject to action in 
rem —Santiago v. U S , D C N Y, 102 
F.Supp 425. 

(2) Under demise charter ship is 
liable in rem and charterer is liable 
m personam to third parties injured 
by negligence of owner pro hac vice, 
and general or actual owner is not 
liable m personam to third party- 
mj'ured by negligence of demise 
charterer, since no relation of mas¬ 
ter and servant exists —Vitozi v. Bal¬ 
boa Shipping Co., D C.Mass, 69 F. 
Supp 286, affirmed, CCA, 163 F.2d\ 
286. 

Vessel of foreign registry 

The liability of a charterer of a- 
vessel of foreign registry for inju¬ 
ries to a longshoreman engaged in 
loading vessel m territorial waters 
of the United States was governed by 
American maritime law rather than 
the law of England.—The Samovar,. 
D.C.Cal., 72 FSupp. 574. 

Joint tort-feasor 

Where evidence established that 
stevedore was negligent m method 
adopted for loading vessel and that 
such negligence, together with that 
of shipbuilder and of bare boat chart¬ 
erer, contributed to the injury of 
longshoreman employed by steve¬ 
dore, charterer and builder had a 
several right to receive contribution . 
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for negligence or other misconduct of the crew, 94 
and the general owners are not liable for such 
negligence to the charterer, 95 but in a demise of a 
barge in which the captain of the barge remains the 
agent of the owner, the owner may be held liable for 
injuries resulting from the captain’s negligence. 96 
There is authority holding that the owner of a ves¬ 
sel who secretly charters her to another, conceal¬ 
ing the fact from the officers and hands of the boat, 
will be liable to third persons for injuries caused 
by the negligence of the officers and hands in the 
management of the boat, if a sufficient legal excuse 
for the secrecy is not given, so as to remove the 
presumption of fraud, which renders the charter 
party void as against third persons* 97 

If the contract is one for services or affreightment 
merely, the owner and not the charterer is the one 
to be charged, 98 m the absence of some specific 
stipulation to the contrary m the charter. 99 As in 


other cases the presumption is against the charterer 
being owner pro hac vice. 1 Special charter provi¬ 
sions with respect to liability for injury will be en¬ 
forced as between the parties, according to their 
terms, regardless of the character of the charter, 2 
but the provisions in a charter purporting to limit 
or apportion liability of either party for tort claims 
are not effective against an injured third person if 
the character of the relationship or the laws of the 
United States impose liability m some other way. 3 

Condition of vessel and appliances . A charterer 
under a demise charter is under a duty to provide 
proper gear, equipment, and a safe place to work, 
including access to it, and he, rather than the actual 
owner, will be liable for a failure to do so 4 to an 
independent contractor, 5 or to a stevedore, 6 and 
under such circumstances the actual owner is not 
liable. 7 The charter may impose an obligation on 
the charterer, after the vessel is chartered, to keep 


from stevedore as a joint tort-feasor 
to the extent of one half of long¬ 
shoreman’s recovery—The Samovar, 
supra. 

Injured person held contributorily 
negligent 

U S —Hawn v. Pope & Talbot, I> C 
Pa, 99 F.Supp. 226. 

94. N.Y —McDowell v Homer 
Ramsdell Transp Co, 28 N.TB 
821, 78 Hun 228. 

58 C.J. p 169 note 87. 

95. U.S.—Hills v Leeds, D C Me., 
149 F. 878, affirmed 158 F 1020, 85 
C.CA. 489. 

58 C J. P 169 note 88. 

96. U S —Price v Long Dock Co., D. 
CNT, 23 P.Supp. 501. 

97. Conn —New Haven Steamboat, 
etc., Co. v. Vanderbilt, 16 Conn 
420. 

98. U.S.—Davison Chemical Corp. v 
The Henry W Card, CCA.N.Y, 
144 F.2d 705—The West Eldara, C 
C.A.N.Y, 104 F.2d 670, certiorari 
denied McAllister Towing & Trans¬ 
portation Co. v American Diamond 
Lines, 60 S Ct. 144, 308 U S. 607, 84 
L Ed 507—The Niels R Finsen, D. 
C.NY, 52 F.2d 795—Shannon v. 
Massachusetts Bonding & Ins. Co., 
DC.La., 62 F.Supp. 532—Burkhold¬ 
er v. U. S., DC.Fa, 56 FSupp 106 
—The Henry W. Card, D.C.N.Y, 
51 FSupp. 380, affirmed, C.C.A., 
Davison Chemical Corp. v. The 
Henry W. Card, 144 F.2d 705. 

Tenn.—American Barge Line Co. v. 
Jones & Laughlin Steel Corp., 163 
S.W.2d 502, 179 Tenn. 156. 

58 C.J. p 169 note 90. 

The Suits in Admiralty Act does 
not change rule that charterer under 
time charter is not liable for negli¬ 
gence of owner’s employees.—Burk¬ 
holder v. U. S., D.C.Pa., 56 FjSupp. 
106. 


99. U S —The Henry W. Card, DC. 
N.Y, 51 F.Supp. 380, affirmed, C.C. 
A, Davison Chemical Corp v. The 
Henry W Card, 144 F.2d 705. 

58 C J. p 169 note 91. 

1. S C —Ross v Charleston, etc, 
Transp Co , 20 S E 285, 42 S C 447. 

58 CJ. p 169 note 93 

2. US —The Nat Sutton, C C AN Y., 

62 F.2d 787, amended on other 
grounds In re W E Hedger Co, 

63 F 2d 1021—Conners Marine Co. 
v. McClintic-Marshall Co., D.C.N, 
Y , 59 F 2d 758—The Nat E Sutton, 
D.CNY, 42 F.2d 229—The Iossi- 
foglu, DCMd, 32 F 2d 928—Burk¬ 
holder v. U. S, DC Pa, 56 F.Supp 
106—The Henry W. Card, D C.N.Y., 
51 F.'Supp. 380, affirmed, C.C. A., 
Davison Chemical Corp v. The 
Henry W. Card, 144 F 2d 705 

N.Y—Haulenbeek v Hunt, 63 N.Y.S 
405, 49 AppDiv. 47. 

58 CJ. p 169 note 94. 

Strict construction 

Charter party provisions attempt¬ 
ing to excuse a private earner’s neg¬ 
ligent breach of its contract, as by a 
failure to perform its obligation to 
make vessel seaworthy, must be 
stnctly construed —U S. v Standard 
Oil Co. of Cal., CCA Cal, 156 F.2d 
312. 

Errors of navigation 

(1) Charter provision relieving tug 
owner from liability for damage to 
barges m tow caused by "errors of 
navigation*' used quoted words as 
meaning negligence or negligent nav¬ 
igation of tug.—The Henry W. Card, 
D.CNY., 51 F.Supp. 380, affirmed, C. 
CA., Davison Chemical Corp. v. The 
Henry W. Card, 144 F.2d 705. 

(2) Such provision relieved tug 
owner from liability for damage to 
barge and cargo due to standing as 
result of errors of navigation, al¬ 
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though tug owner was m control of 
operation of tug—Davison Chemi¬ 
cal Corp. v The Henry W. Card, C.C. 
A.NY., 144 F.2d 705. 

Doctrine that tugs are common car¬ 
riers could not be invoked to impose 
liability on tug’s owner for damage 
to barges in tow resulting from neg¬ 
ligent navigation where owner of 
barges had expressly provided In 
charter party that errors of naviga¬ 
tion were mutually excepted.—The 
Henry W. Card, D.CNY., 51 F.Supp. 
380, affirmed, C.CA, Davison Chemi¬ 
cal Corp v. The Henry W. Card, 144 
F 2d 705 

3. US —Burkholder v. U S., DC 
Pa, 56 F-Supp. 106 

4. N.Y —Muscelli v Frederick Starr 
Contracting Co, 73 NE.2d 536, 296 
NY 330 

Liability of owners generally see in¬ 
fra § 85 

Foreseeability of exact harm, and 
of manner of its occurrence, was not 
ultimate criterion of liability of 
charterer—Gladden v. Stockard S S 
Co, C A Pa, 184 F.2d 507. 

5. U.S—Gucciardi v Chisholm, CC 
A N.Y, 145 F 2d 514. 

6* U.S.—Moragnel v. Moore-McCor- 
mack Lines, D.C Md, 75 F.Supp 
969—The Martha R Grimes, DC.N 
Y., 49 F.Supp. 591. 

Extent of duty 

Charterer’s duty extended only to 
the time when stevedore assumed 
control—Corrao v. Waterman S. 6- 
Corp, DC.NY., 75 FSupp. 482. 

7. NY.—Muscelli v. Frederick Starr 
Contracting Co, 73 N.E 2d 536, 296 
N.Y. 330. 

Under common-law rules, if appli¬ 
cable to a situation wherein an em¬ 
ployee of the charterer of a derrick 
boat under a demise charter is in- 
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a vessel in reasonably safe condition for a third per¬ 
son lawfully thereon. 8 The owners are not liable 
for negligence with respect to hatches where the 
vessel was in the hands and under the control of 
a charterer, 9 unless, by the terms of the charter, 
the owner undertook the maintenance of the ship ; 10 
and a bare boat charterer will not be liable for in¬ 
juries to the employee of an independent contractor 
because of the condition of the hatches where the 
mdependent contractor was warned of the defective 
condition. 11 

The charterers and others may be liable as joint 
tortfeasors for injuries to another as the result of 
the condition of the vessel or appliances. 12 Since 
the law implies a contract to indemnify one who is 
legally liable for a loss, where the negligence of the 
indemnitor gives rise to the liability, the charterer 
may be indemnified for any loss imposed on it by 


the negligence of another, 13 notwithstanding its own 
possible neglect in failing to discover the faulty 
conditions which allegedly entitled the representa¬ 
tive of the injured party to recover, 14 and the char¬ 
terer may bring in as a party a person who is liable 
to him. 15 The charterer, although liable as a joint 
tortfeasor with the owner, may be entitled to con¬ 
tribution. 10 The charterer under a demise charter 
is under an absolute, 17 nondelegable 18 duty to keep 
the vessel m a seaworthy condition, 19 and will be 
liable for its unseaworthiness rather than the actual 
owner for a failure to do so 20 to a longshoreman 21 
or to a ship carpenter. 22 Where, however, after the 
vessel is chartered, it is still m the control and pos¬ 
session of the owner, the owner will be liable for 
its unseaworthy condition 23 Where the shipowner 
is the party liable, the charterer may recover from 
the shipowner the full amount of any loss he is; 


jured because of the perilous condi¬ 
tion of the boat, owner long- out of 
possession would have no responsi¬ 
bility for the perilous condition.— 
Museelli v Frederick Starr Contract¬ 
ing: Co, supra. 

8. N'T—Lloyd v. W E Hedger 
Transp Corp, 1 NE2d 358, 270 N. 
Y. 617, certiorari denied W E 
Hedger Transp Corp v Lloyd, 58 
S.Ct 408, 302 US. 762, 82 LEd 591. 

9. U S.—Frazier v Luckenbach, D. 
C.FIa., 248 F. 1011 

10. NY—Smith v Luckenbach, 140 
N.Y.S 292, 155 App Div 451 

11. U S —Byars v. Moore-McCor- 

mack Lines, C-CAN.Y., 155 F.2d 
587. 

12. U.S—Gladden v. Stockard S. S 
Co, CAPa, 184 F 2d 507—New 
York & Porto Rico S. S Co. of New 
York v. Lee’s Lighters, D.CN.Y, 
48 F 2d 372 

N.Y.—Lloyd v W E Hedger Transp 
Corp., 1 NE.2d 358, 270 NY 617, 
certiorari denied W. E Hedger 
Transp. Corp. v Lloyd, 58 S Ct. 4QS, 
302 US 762, 82 LEd. 591. 

13. XJ S.—Corrao v Waterman S S. 
Corp., DCNY, 75 F.Supp. 482. 
Stevedore’s liability for death of 

intestate m# portion of ship under 
stevedore’s control was primary in 
nature and could be relied on to sup¬ 
port charterer’s assertion of right to 
be indemnified for any loss imposed 
on it—Corrao v. Waterman S. S. 
Corp, supra. 

14. U S.—Corrao v. Waterman S. S 
Corp., supra. 

15. U.S—Corrao v Waterman S. S. 
Corp., supra. 

Complaint held sufficient 
U.S —Corrao v. Waterman S. 8. Corp., 
supra. ] 


16. U S —New York & Porto Rico S 
S Co of New York v. Lee’s Light¬ 
ers, DCNY, 48 F 2d 372. 

Contract with government agency 
Where injury to longshoreman em¬ 
ployed by stevedore resulted from de¬ 
fect of ship’s gear, stevedore’s con¬ 
tract with War Shipping Adminis¬ 
tration making stevedore responsible 
for all damage or injury to persons 
arising through fault of stevedore, 
its employees, gear or equipment did 
not make stevedore liable over to the 
bare boat charterer of vessel, be¬ 
cause not arising from fault of steve¬ 
dore's gear and because charterer 
was not beneficiary of contract —The 
Samovar, D C Cal, 72 F Supp. 574. 

17. Or.—Marstaller v. Albina Dock 
Co, 229 P 2d 269, 191 Or 145. 

18. U.S.—Hawn v Pope & Talbot, D 
C.Pa, 99 FSupp. 226. 

Or—Marstaller v. Albina Dock Co, 
229 P 2d 269, 191 Or. 145. 

19. U.S.—Hawn v. Pope & Talbot, 
DC.Fa,, 99 F.Supp 226. 

20. N.Y.—Museelli v. Frederick Starr 
Contracting Co, 73 N.E 2d 536, 296 
NY 330. 

Unseaworthiness with respect to: 
Cargo see infra subdivision b (4) 
of this section. 

Owner generally see infra § 85. 
Passengers see infra § 184 
Lack of sufficient hatchway covers 
Barge which had six hatchway 
openings but only one hatchway cov¬ 
er was “unseaworthy” so as to ren¬ 
der one to whom the barge was de¬ 
mised liable for injuries sustained 
in fall through hatchway opening — 
Marstaller v. Albina Dock Co., 229 P. 
2d 269, 191 Or. 145. 

21. U.S.—Vitozi v. Balboa Shipping 
Co., C.C.A Mass., 163 F 2d 286—The 
Samovar, DC.Cal., 72 FSupp. 574 
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—Vitozi V Balboa Shipping Co, T>~ 
C.Mass, 69 FSupp 286, affirmed, 
C.C A , 163 F 2d 286. 

Or —Marstaller v. Albina Dock Co , 
229 P.2d 269, 191 Or. 145. 

22. U S —Hawn v Pope & Talbot, 
D C Pa., 99 F Supp 226 
Contributory negligence of ship 

carpenter did not wholly bar his right 
of recovery from owner of vessel for 
injuries sustained on vessel, and, 
where jury found that ship carpen¬ 
ter who brought action against own¬ 
er of vessel to recover for injuries 
was contnbutonly negligent to the 
extent of seventeen and one-half per 
cent, court would give effect to that 
assessment and would not reduce 
recovery by carpenter to fifty per 
cent of jury's full verdict.—Hawn v 
Pope & Talbot, supra. 

Time charter to army 

Owner of vessel, pro hac vice,, 
would be liable, although at time 
carpenter was injured ship was un¬ 
der time charter to the army, and 
though army had contracted for serv¬ 
ices of refitting company by which 
carpenter was employed.—Hawn v. 
Pope & Talbot, supra. 

23. US —Cannella v. Lykes Bros. S 
S. Co., C.ANY., 174 F.2d 794, cer¬ 
tiorari denied, 70 S Ct. 102, 338 U. 
S. 859, 94 L.Ed. 526. 

Nature of proof 

Where longshoreman's employer 
had been engaged to lade ship under 
bare boat charter to United States 
and in possession of owner as operat¬ 
ing agent, and longshoreman was in¬ 
jured where rung of Jacob's ladder 
gave way, he was entitled to recover 
from owner on proof satisfactory to 
jury that ladder was unseaworthy 
when ship was delivered to the Unit¬ 
ed States —Cannella v. Lykes Bros. 
S. S. Co, supra. 
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required to pay for injuries through unseaworthi¬ 
ness, 24 and a third party, where he is the primary 
tort-feasor, may be required to indemnify the bare 
boat charterer for such sums as the charterer 
might be required to pay, 25 or the charterer may 
be entitled to contribution. 26 It has been held that 
an alleged agreement by the owner and charterer 
that the owner would be responsible for its un¬ 
seaworthiness is no defense to the demise charter¬ 
er, 27 and any relief to which the charterer might 
be entitled can only be obtained in a separate ac¬ 
tion against the owner, and not in an action by a 
third party against the owner and charterer. 28 

(3) Liability for Injury to, or Nondelivery 
of, Cargo 

When a charter party operates merely as a contract 
between the charterer and the shipowner for the convey¬ 
ance by the latter of goods and merchandise, the owner, 
as between the charterer and owner, is liable for claims 
for damage to or shortage of cargo. When a charter 
party operates as a demise of the ship to the charterer, 
he is primarily liable for loss of, or injury to, goods 
shipped on board. 


§ 34 

The shipper under an ordinary bill of lading has 
his remedy against the ship, whether the charter 
is one where the owner retains possession and com¬ 
mand, or whether the control and navigation pass 
to the charterer; 29 but whether the owner or the 
charterer is ultimately liable depends on the terms 
of the charter party. 30 When the charter party 
operates merely as a contract between the charterer 
and the shipowner for the conveyance by the latter 
of goods and merchandise, the owner of the vessel 
is the carrier of the goods, 31 and the latter, as be¬ 
tween the shipowner and charterer, is responsible 
for claims for damage to, or shortage of, cargo; 32 
he will m general be responsible for the nonconvey¬ 
ance of them according to their contract, 33 and is 
m addition liable to the charterer for any damage 
to cargo by his servants. 34 

When a charter party operates as a demise or 
bailment of the ship to the charterer, he becomes 
the carrier of the goods shipped on board, 35 and 
is primarily liable for their loss or injury, 36 and 


24. US—W. E. Hedger Transp. 
Corp v. Gallotta, CC ANY., 145 F 
2d 870. 

25. US—The Samovar, DC Cal., 72 
F.Supp. 574. 

26. U.S—The Samovar, supra. 

27. Or—Marstaller v Albina Dock 
Co., 229 P 2d 269, 191 Or 145. 

28. Or—Marstaller v Albina Dock 
Co, supra. 

29. U S —American Tobacco Co. v. 
The Katingo Hadjipatera, DCNY, 
81 F Supp. 438, modified on other 
grounds, C A, 194 F 2d 449, certio- 
Tari denied 72 fl.Ct. 1076, 343 US 

978, 96 L Ed.-Pioneer Import 

Corp v. The Lafcomo, DCNT, 49 
F.Supp. 559, affirmed, C.C.A, 138 
F 2d 907, certiorari denied Black 
Diamond Lines v. Pioneer Import 
Corp, 64 SCt. 523, 321 US. 766, 
88 LEd 1063—The Steel Inventor, 
DCMd., 35 F Supp 986. 

58 C.J. p 170 note 96 
Loss of, or injury to, cargo generally 
see infra §§ 50, 51. 

Liability in rem and in personam 
A steamship was bound m rem and 
the charterer m personam for right 
delivery of cargo —Pioneer Import 
Corp v. The Lafcomo, D.C N.Y., 49 F. 
Supp. 559, affirmed, CCA, 138 F 2d 
907, certiorari denied Black Diamond 
Lines v. Pioneer Import Corp, 64 S 
Ct. 523, 321 US. 766, 88 LEd 1063. 

30. U S.—Pioneer Import Corp. v 
The Lafcomo, CCAN.Y., 138 F.2d 
907, certiorari denied Black Dia¬ 
mond Lines v. Pioneer Import 
Corp., 64 SCt. 523, 321 U.S- 766, 88 
LEd. 1063—Chateaugay Ore & Iron 
Co. v. Eastern Transp. Co., D.C.N. 


Y, 15 F.Supp. 705, affirmed, CCA, 
88 F 2d 1005, certiorari denied 58 
SCt 18, 302 US 699, 82 LEd 540. 
58 C J. p 170 note 97 
Additional payments by charterer 
Liability of barge and owner for 
captain’s failure to attend pumps was 
not affected by additional payments 
to captain by charterers for services 
as watchman —The Cary Brick Co. 
No 8, DCN.Y, 34 F 2d 981 

Where charterer undertook burden 
of stowage under charter party and 
actually performed that duty, as be¬ 
tween charterer and ship, charterer 
was required to bear loss resulting 
from improper stowage.—American 
Tobacco Co. v. The Katingo Hadjipa¬ 
tera, DCN.Y., 81 F Supp. 438, modi¬ 
fied on other grounds, C.A, 194 F.2d 
449, certiorari denied 72 S Ct. 1076, 

343 US 978, 96 LEd. -- 

Delivery to terminal operator 

Where cargo on scow was lost 
through negligence of terminal oper¬ 
ator to whom charterer had made a 
proper delivery, charterer, although 
secondarily liable for damage to 
scow, was not secondarily liable for 
cargo lost and delivery freed charter¬ 
er, as connecting carrier, from any 
liability to owner.—Roah Hook Brick 
Co v Erie R. Co., C.AN.Y., 179 F.2d 
601. 

31. U S —Luckenbach v. W J. Mc¬ 
Cann Sugar Refining Co , NY, 39 
SCt 53, 248 US. 139, 63 LEd. 170, 
1 ALR 1522. 

58 C.J. p 170 note 98. 

32. U.S—Pioneer Import Corp. v 
The Lafcomo, C.O.ANY., 138 F 
2d 907, certiorari denied Black Dia¬ 
mond Lines v. Pioneer Import 
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Corp, 64 S.Ct. 523, 321 TJ S 766, 88 
LEd 1063— S C. Loveland Co. v. 
Eastern States Farmer's Exchange, 
CCA Pa-, 92 F.2d 180, certiorari 
denied Diamond Transp Co. v. 
Eastern State Farmer's Exchange, 
58 SCt 369, 302 US 762, 82 L. 
Ed 591—The Castleton, DC.NY., 
60 F.2d 132, affirmed, C.CA, 64 F. 
2d 11—Venezuelan Meat Export Co. 
v U S, D C.Md, 12 F Supp 379 
58 C J p 170 note 99. 

33. Me—Emery v Hersey, 4 Me. 
407, 16 AmD. 268. 

58 C J. p 170 note 1. 

34. US —The Craigallion, DC.Md, 
20 F. 747. 

35. US—Epstein v. U S., DC NY., 
86 FSupp. 740. 

58 C J. p 170 note 3 

36. U S —American Tobacco Co. v. 
The Katmgo Hadjipatera, CANY, 
194 F 2d 449, certiorari denied 72 S. 

Ct, 1076, 343 U.S 978, 96 L Ed - 

—Pioneer Import Corp. v The Laf¬ 
como, C.CA NY, 138 F.2d 907, cer¬ 
tiorari denied Black Diamond Lines 
v Pioneer Import Corp, 64 S Ct. 
523, 321 US 766, 88 LEd. 1063— 
The Nat Sutton, CC.AN.Y, 62 F. 
2d 787, amended on other grounds 
In re W. B Hedger Co, 63 F2d 
1021—The Tubul, D.CNY, 73 F 
Supp. 757, affirmed, CCA, Schnell 
v. U S, 166 F2d 479, certiorari 
denied Schnell v. U S, 68 S Ct. 
1386, 334 US. 833, 92 L.Ed 1760. 

58 C J. p 170 note 4. 

Actual physical possession of car¬ 
go at time of loss and damage is uot 
a prerequisite to establish charter¬ 
er's liability for the loss.—Mackey v. 
U. S., D.C.N.Y., 83 F.Supp. 14. 
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in case the vessel is employed by him as a general 
ship for the conveyance of merchandise, the master 
is his servant while procuring freight and contract¬ 
ing with third parties for the carriage of merchan¬ 
dise 37 and the general owner consequently cannot 
be made liable for matters arising out of, or found¬ 
ed on, such contracts. 38 Where the charterer be¬ 
comes owner pro hac vice, he cannot recover from 
the owner for a shortage m delivery of, or damage 
to, the cargo. 33 He alone is personally liable for 
injury to, or nondelivery of, the cargo, 40 unless 
the owner has by his conduct induced a reasonable 
belief m the shipper that the vessel was to sail on 
his account, and under his direction and control; 41 
and this is true, even though the cargo owner had 
no notice of the terms of the charter. 42 It is im¬ 
material to the question of liability whether the 
owner receives for the use of the vessel a stipulated 
sum or a share of its earnings, 43 although it has 
been held that a party hiring a vessel to another at 
a specified price per day for the purpose of trans¬ 
porting the latter's own goods at his own charges 
is not responsible for the goods as carrier. 44 

The vessel or owner, where acting as bailee to 
transport for hire, is bound only to exercise rea¬ 


sonable care, 45 for the rules governing bailees* 
responsibility apply, 46 and negligence must be 
shown. 47 The owner and charterer may be jointly 
and severally liable for damage to the cargo, 4 s 
as where the damage to the cargo would not have 
occurred but for their joint negligence. 49 

Unseazvorthiness . Even under a charter party 
amounting to a demise, although the charterer is 
liable to a shipper for injury to goods, as between 
himself and the shipowner, the latter is ultimately 
liable where the injury arises from the vessel's 
unseaworthiness when furnished to the charterer, 
in the absence of any specific stipulation to the 
contrary in the charter party. 56 Where a vessel is 
unseaworthy on delivery to the charterer, the own¬ 
er is primarily liable and the charterer secondarily 
liable for loss, of, or injury to, the cargo, 51 even 
though there is no privity between the owner and 
the cargo, 52 and the charterer is entitled to be ex¬ 
onerated by the owner. 53 Where, however, the 
vessel is seaworthy when delivered, but an accident 
happens because of unseaworthiness while the ves¬ 
sel is in the possession of the charterer, the char¬ 
terer is liable, 54 or, according to some decisions 


37. U.S.—The Alert, D.CXI, 40 F 
836, affirmed 61 F. 113, 9 CCA 
390. 

58 CJ. p 170 note 5. 

38. U S.—Armour & Co v. Ft Mor¬ 
gan S S. Co, CC.A.La., 297 F 813, 
affirmed 46 S Ct. 212, 270 U.S 253, 
70 L.Ed 571. 

58 C.J. p 170 note 6. 

39. XT S —Golcar SS. Co. v. Tweedie 
Trading Co., DCN.Y., 146 F 563. 

58 C J. p 171 note 7. 

40. U.S—The Thomas P, Beal, CC. 
AN J, 11 F.2d 49. 

58 CJ. p 171 note 8. 

41. U.S—The Capitame Faure, CC. 
A N'T, 10 F2d 950, certiorari de¬ 
nied Soci£t6 De Navigation A 
Vapeur France Indo-Chme v Coop¬ 
er, 46 S.Ct 634, 271 U.S 684, 70 L. 
Ed 1150 

58 C.J. p 171 note 9. 

42. US—The Capitame Faure, CC 
■A N.Y., 10 F 2d 950, certiorari de¬ 
nied Soci€t€ De Navigation A 
Yapeur France Indo-Chme v. Coop¬ 
er, 46 SCt. 634, 271 US 684, 70 
Lt-Ed 1150. 

Conn.—Pitkin v. Brainerd, 5 Conn. 
451, 13 Am.D 79. 

43. Mass —Thompson v. H ami lton, 
12 Pick. 425, 23 Am D. 619. 

58 C J P 171 note 14. 

44. U.S.—Bashinsky Cotton Co v. 
Sunset Lighterage Corp, DCN.Y., 
272 F. 120, affirmed, C.CA., 281 F. 
1019. 


45. U S.—Corpus Juris cited in 
The Doyle, CCAPa, 105 F 2d 113, 
114—Petition of Howard, D C N.Y., 
53 F.Supp. 556. 

58 C J. p 340 note 10. 

Incorporation of provisions of stat¬ 
ute 

A vessel owner did not, by incor¬ 
porating in charter party provisions 
of Carriage of Goods by Sea Act, con¬ 
vert the contract of carriage from 
that of a private to a "common car¬ 
rier" in effect assuming obligation of 
an insurer, since all that owner did 
by agreeing to become subject to 
provisions of the act was to contract 
that his liability as private carrier 
might be different from that which 
the law would otherwise impose — 
j The Temple Bar, DC.Md., 45 FSupp 
608, affirmed, C.CA, 137 F.2d 293. 

46. U.S—The Joseph J. Hock, C.C A 
N.Y., 70 F.2d 259. 

47. U.S—The Bowling Green, DC 
N.Y., 11 F.Supp. 109, affirmed, C.C. 
A., Cyarmkow Rionda Co. v. Eller- 
man & Bucknall S. S. Co., 81 F.2d 
1017. 

48. U S —Pioneer Import Corp v. 
The Lafcomo, D.CN.Y., 49 FSupp. 
559, affirmed, C.CLA-, 138 F.2d 907, 
certiorari denied Black Diamond 
Lines v. Pioneer Import Corp., 64 
S.Ct 523, 321 U.S. 766, 88 L Ed 
1063. 

49. U.S —Pioneer Import Corp. v 
The Lafcomo, DCN.Y, 49 FSupp 
559, affirmed, CCA., 138 F.2d 907,, 
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certiorari denied Black Diamond 
Lines v Pioneer Import Corp, 64 
S.Ct 523, 321 U.S. 766, 88 LEd 
1063. 

50. U.S —The Steel Inventor, D.C. 
Md, 35 F.Supp. 986. 

58 C J p 171 note 11. 

51. U.S —Petition of Reliance Ma¬ 
rine Transp. & Const. Corp, DC 
Conn, 89 F.Supp. 272—The Irving, 
DC.N.Y, 16 FSupp. 22, affirmed, 
C.C.A., Conners Marine Co. v. Man¬ 
hattan Lighterage Co., 91 F 2d 1011 

Condition, ascertainable only on close 
inspection 

A charterer of private carrier 
barge was not liable for cargo lost 
when barge sprang a leak and had to 
be beached because of her unsea¬ 
worthiness consisting of rotten 
planking where barge was loaded 
and showed no signs of leaking for 
about twenty hours before accident, 
and condition of planking was ascer¬ 
tainable only on close inspection.— 
The Doyle, CC.APa., 105 F.2d 113. 
Charterer held liable to cargo owner 
U.S.—The Cullen No. 32, CC.AN.Y., 
62 F.2d 68, affirmed 54 S.Ct 10, 290 
U.S. 82, 78 L.Ed. 189. 

52. U.Sw—Petition of Reliance Ma¬ 
rine Transp. & Const. Corp., D.CX 
Conn., 89 F.Supp. 272. 

53. U.S.—Petition of Reliance Ma¬ 
rine Transp. & Const. Corp., su¬ 
pra. 

34. U.S.—The Harper No. -145, C.C.A. 
N.Y., 42 F.2d 161—^Etna Ins. Co. 
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on the question, at least primarily liable. 55 Un¬ 
der statute, the charterer may become liable for 
the loss of cargo because of lack of diligence in 
failing to ascertain whether the vessel was sea¬ 
worthy or to make it seaworthy. 56 

(4) Liability for Supplies, Repairs, and Ma¬ 
terials 

If the charterer is owner pro hac vice, he is liable 
for repairs, materials, and supplies for the vessel, and 
the owner is absolved from liability therefor. 

In the absence of specific stipulations in the char¬ 
ter party, the owner is liable as a general rule for 
all supplies furnished his ship, 57 and for repairs 
thereon; 58 but, if the charterer is owner pro hac 
vice, he is liable for repairs, materials, and supplies 
for the vessel, 59 and the owner is absolved from 
liability therefor, 60 although he has reserved the 
right to terminate the charter party at any time. 61 

Regardless of the nature of the charter party, the 
parties may specifically agree that certain specified 
supplies, materials, and repairs shall be furnished 
by the one party or the other, and, m such a case, 
a 9 between the parties, the obligation to furnish 
them rests on the party whose performance in that 
particular is stipulated for by the contract; 62 but 
the liability with respect to supplies, repairs, and ma¬ 
terials not included in the terms of the specific 
agreement remains subject to the general rules 
governing liability for items furnished to a char¬ 
tered vessel. 63 A clause providing that the owner 
shall keep the vessel in good condition and tackled 
and appareled with all things necessary for the 
voyage extends no further than to make the gen¬ 
eral owner liable to the charterer by way of reim¬ 


bursement for supplies and materials furnished to 
keep the vessel in proper condition, 64 and is not 
available to persons furnishing such materials and 
supplies to compel satisfaction of their claims by 
the owner of a demised vessel. 65 

The fact that the general owner has not given to 
the person furnishing the supplies any notice of 
the nature of the charterer’s interest m the vessel 
does not extend his personal liability. 66 The person 
furnishing supplies which, by the charter, the char¬ 
terer is to provide or pay for has no claim against 
the vessel or the owner, although he did not know 
the charter terms, at least, if by the exercise of 
reasonable diligence, he might have discovered them 
and has not exercised such diligence, 67 although, if 
there is no failure m this respect on his part, he may 
hold the vessel for items furnished, 68 and the ves¬ 
sel and the owners are subrogated m such a situa¬ 
tion to a claim against the charterer for the ma¬ 
terials furnished. 69 

§ 35. Nationality of Vessel 

The time chartering of a foreign ship by an American 
corporation does not divest the ship of its nationality. 

The time chartering of a foreign ship by an 
American corporation does not divest the ship of 
its nationality. 70 

§ 36. Seaworthiness, Fitness, and Capacity of 
Vessel 

a. In general 

b. Requisites and essentials 

c. Time and maintenance of seaworthi¬ 

ness 


Florida Towing Corp., DC Fla, 37 
F.Supp. 781. 

55. U.S.—Taylor Bros. Lumber Co. 
v. Sunset Lighterage Co., C C A.N. 
Y., 43 F.2d 700. 

58 C.J. p 170 note 4 [b]. 

56. 'U.S.—Petition of Reliance Ma¬ 
rine Transp. & Const Corp., D.C. 
Conn, 89 F.Supp 272 

57. U.S.—Reed v. U. S., Ct.CL, 11 
Wall 591, 20 LEd. 22 0. 

58 C.J. p 167 note 63 
Expenses see infra § 41 
Liability as to supplies, repairs, serv¬ 
ices, and advances generally see in¬ 
fra § 74 

58. U S —Reed v U. S , supra. 

Mass.—TJrann v. Fletcher, 1 Gray 

125. 

58* U.S.—The Louis Dolive, DX!.La, 
£36 P. 279. * 

^8 C.J. p 167 note 67. 


60. US—The U S 219, D C Pa., 21 
FSupp. 463—The Lizzie Burt, D.C 
Del, 16 F Supp. 67 
58 C.J. p 167 note 68. 

Repairs by charterer 

(1) Charterer was not entitled to a 
lien on derrick lighter for repairs 
made by charterer of damage other 
than ordinary wear and tear sus¬ 
tained by lighter while under chart¬ 
er, in absence of showing of any 
agreement by owner to pay for such 
repairs or of what caused the dam¬ 
age and who was responsible there¬ 
for—The St. Nicholas, D.CK.T, 67 
F-Supp. 380. 

(2) Demand on owner for payment 
for repairs made by charterer on 
chartered lighter or owner’s failure 
to answer or deny bill for such re¬ 
pairs did not render owner liable 
therefor.—The St. Nicholas, supra. 

61- Mass.—Rich v Jordan, 41 NE 
56, 164 Mass. 127. 

58 C J. p 167 note 69. 
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62. U.S—Scottish Nav Co v. Mun¬ 
son S S. Line, D C.N.Y, 60 F.2d 
101, affirmed, CCA., 10 F 2d 708. 

58 C J. p 167 note 71. 

63. US —The Louis Dolive, D C La, 
236 F. 279 

64. Ma<=s—Urann v. Fletcher, 1 
Gray 125. 

65. Mass —Urann v. Fletcher, su¬ 
pra. 

66. Me.—McLellan v. Reed, 35 Me 
172. 

58 C J p 168 note 75. 

67. US—The Valencia, 17 S.Ct. 323, 
165 U.S. 264, 41 LEd. 710. 

58 C J. p 168 note 76. 

68. US.—The Penza, C C A N Y., 9 F. 
2d 527. 

58 C J. p 168 note 77. 

69. U.S.—The Louis Dolive, D C La., 
236 F. 279. 

58, C,J. p 168 note 78. 

70. U S —The Lynghaug, D C.Pa, 42 
F.Supp. 713. 
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d Statutory exemption from liability 

e. Contractual limitation or abrogation 

of owner’s liability 

f. Assumption of risk 

g. Rejection of unseaworthy vessel 

h. Damages 

ft. In General 

Generally, everyone who offers a vessel for charter is 
bound to furnish one that is staunch, tight, and sea¬ 
worthy, and a warranty of seaworthiness of the vessel, 
If it is not expressly affirmed or excluded, is implied in 
the charter. 

Generally, everyone who offers a vessel for char¬ 
ter is bound to furnish one that is staunch, tight, 
and seaworthy, and a warranty of seaworthiness 
of the vessel, if it is not expressly affirmed or ex¬ 
cluded, is implied in the charter, 71 and, where the 
charter is extended, the implied warranty applies to 
the extension thereof. 72 The warranty of sea¬ 
worthiness extends to a lighterage contract, 73 to 
the rental of a lighter to act as part of the wharf 


for unloading a cargo 74 or for storage of goods to 
await the clearance of a wharf, 75 to the rental of 
barges for the storage of cargo pending repairs 
to a ship, 76 or to a charter of a crane for the pur¬ 
pose of lifting property from a dock to a vessel. 77 
The duty to have the vessel seaworthy is a non¬ 
delegable duty of the owner, 78 and it applies wheth¬ 
er a charter is executed by himself or by his 
agent. 79 The fact that the owner does not deal 
directly with the charterer, but makes the arrange¬ 
ment through a third person, does not alter his lia¬ 
bility on an implied warranty of seaworthiness 
where he is aware of the use which is to be made 
of the vessel. 80 

Fitness for purpose . Where the owner of a ves¬ 
sel charters her, he is, in the absence of a stipulation 
to the contrary, bound to see that she is suitable 
for the service m which she is to be employed, 81 
or the purpose for which she is intended, 82 and for 
the kind of cargo which she is chartered to carry. 83 
Where the vessel owner is kept in ignorance of how 


71. US—Cullen Fuel Co. v W, E 
Hedger, Inc, NT, 54 S Ct. 10, 290 
US 82, 78 LEd 189—The Cale¬ 
donia, Mass., 15 SCt 537, 157 U.S. 
124, 39 LEd. 644—Shamrock Tow¬ 
ing Co v. Fichter Steel Corp, C C. 
A.NY., 155 F.2d 69—U S. Gypsum 
Co v Conners Marine Co, C C A N 
Y., 119 F.2d 689—The Doyle, CCA 
Pa., 105 F.2d 113—The Fred E 
Hasler, C C.A.N.Y., 55 F.2d 919— 
The Josephine, CCA.Pa., 49 F2d 
207—New York & Puerto Rico S. S 
Co. of New York v. Lee's Lighters, 
DCN.Y., 48 F.2d 372—New York, 
etc, Co. v. Delaware, etc., R. Co, 
CCA NY., 23 F.2d 487—Kelly v. 
Overseas Shipping Co, D.CN.Y., 7 
F 2d 732, affirmed, C.C.A., 7 F2d 
734—Petition of Reliance Marine 
Transp. & Const. Corp , D C Conn, 
•89 FSupp. 272—Atlantic Creosot- 
ing Co. v. Savannah Lighterage & 
Transfer Co., D.C Ga., 67 F Supp 
383—Leary v City of New York, D. 
C.NY, 52 F.Supp. 643—Texas Gulf 
Sulphur Co. v. O'Donnell, DCN 
Y, 26 FSupp 70—The Westmore¬ 
land, D C.N.Y., 14 F.Supp. 762, af¬ 
firmed, C.CA, 86 F 2d 96—The 
Emergency, DCNY, 9 FSupp 484 
—The Medea, Cal, 179 F. 781, 103 
CCA. 273—Bowring v. Thebaud, 
CCA.N.Y, 56 F. 520. 

58 C.J. p 172 note 31. 

Limitation of liability by contract 
see infra subdivision e of this sec¬ 
tion. 

Liability of charterer for personal in¬ 
juries resulting from unseaworthi- 
ness see supra § 34. 

Seaworthiness with respect to lia¬ 
bility for personal injuries to* 
Stevedores see infra §85* 


Passengers see infra § 184. 

Seamen see Seamen §§ 46, 192-197. 
Equivalent warranties 

Clause of charter party that ‘Ves¬ 
sel on her delivery to be tight, 
staunch, strong and in every way fit¬ 
ted for service" was equivalent to 
“warranty" of seaworthiness implied 
m all contracts concerning vessels 
m absence of an express and unam¬ 
biguous stipulation to contrary.— 
Aaby v. States Marine Corp, CAN. 
Y, 181 F2d 383, certiorari denied 
71 S.Ct. 66, 340 US 829, 95 L.Ed. 609. 
Age 

(1) Age alone is not sufficient to 
sustain claim of unseaworthmess — 
The G. G Post, D C.N.Y., 64 FSupp. 
191. 

(2) However, age is properly an 
element to be considered in determin¬ 
ing whether a vessel is seaworthy.— 
New York, etc, Co. v. Delaware, etc., 
R. Co, C.CA.NY., 23 F.2d 487. 
Seaworthiness 

US— 1 The G. G. Post, D.C NY., 64 F 
Supp. 191 

72. US—Leiter v. Ronalds, C.CN. 
Y, 84 F. S94. 

58 C.J. p 174 note 53. 

73. US—The Cullen No 32, CCA, 
NY, 62 F 2d 68, affirmed 54 S.Ct. 
10, 290 US 82, 78 L.Ed 189. 

74. US—Wessel v. Charleston 
Lighterage, etc, Co., D C.S.C., 25 F. 
2d 126. 

75. U S.—The Jungshoved, C.C.A.N. 
Y., 290 F. 733, certiorari denied 44 
S.Ct 35, 263 US 707, 68 LEd. 517. 

76. US.—Dempsey v. Downing, C.C. 
A.Va,, 11 F.2d 15. 
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77. U S —Shamrock Towing Co. v 
Fichter Steel Corp, C.C.AJN.Y., 155 
F.2d 69. 

78. U S —The Framlington Court, 
C C.A.Tex, 69 F.2d 300, certiorari 
denied United British S S. Co. v. 
Newfoundland Export & Shipping 
Co, 54 S Ct. 860, 292 U.S 651, 78 L 
Ed 1500—The Etna Maru, D C 
Tex., 20 F 2d 143, affirmed, CC.A, 
Kokusai Kisen Kabushiki Kaisha v. 
Texas Gulf Sulphur Co., 33 F.2d 
232, certiorari denied 50 S Ct. 85, 
280 US 603, 74 LEd. 648. 

Employment of competent captain 
Owner's duty to use diligence to 
make vessel seaworthy may not be 
validly discharged merely by engag¬ 
ing competent captain and intrusting 
duty to him, but duty is nondelega¬ 
ble, and failure will be attributed to 
owner—Hockley v Eastern Transp. 
Co, DCMd, 10 FSupp. 908. 

79. U.S —The Etna Maru, D C.Tex , 
20 F.2d 143, affirmed, CC.A., Ko¬ 
kusai Kisen Kabushiki Kaisha v. 
Texas Gulf Sulphur Co., 33 F.2d 
232, certiorari denied 50 S Ct. 85, 
280 US. 603, 74 LEd. 648. 

80. U S —Sun Co. v. Philadelphia 
Transp., etc, Co, D C.Pa. ( 22 4 F. 
580. 

81. U S.— W. R. Grace & Co. v 
Charleston Lighterage & Transfer 
Co., C.A.S C. f 193 F 2d 539. 

58 C.J. p 173 note 36. 

82. U.S.—The Lawrence J. Tomlin¬ 
son, (C.C.A.N.Y., 48 F.2d 88. 

58 C.J. p 173 note 37. 

83. U.S—The Sagamore, C.C.A.N.Y., 
300 F. 701, certiorari denied 45 S. 
Ct. 95, 266 U.S. 612, 69 L.Bd. 467. 

i 58 C.J. P 173 note 38. 
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the vessel is to be employed or where it is to be 
sent, there can be no implied warranty of fitness for 
the particular service; 84 and there is no implied 
warranty of fitness where the charterer misrepre¬ 
sents the depth of the channel in which she is to 
navigate 85 

Known or unknown; latent or patent defects. 
The warranty of seaworthiness is absolute and not 
conditional, 86 and the owner, where there is no 
stipulation to the contrary, is bound whether the 
defects are known or unknown to him. 87 How¬ 
ever, not every defect needing repair or causing 
damages amounts to a breach of the warranty, 88 
and, where the defects are patent and the charterer 
has an opportunity to examine the vessel, it has 
been held that there is no implied warranty, 89 al¬ 
though the rule is otherwise as to defects which are 
not so open. 90 The charterer assumes the obliga¬ 
tion that the vessel will continue to be capable to 
proceed on her voyage, so far as relates to all de¬ 
fects which can be ascertained by inspection, and 
the owner assumes the obligation that the vessel will 
continue to be able to proceed, so far as relates to 
latent defects; if an accident which interrupts the 
progress of the boat is the result of a defect which 
is ascertainable by inspection, then the owner can 
recover, but if of a defect which was latent, then 
the verdict must be for the charterers 91 Further, 
an injury to cargo for which the vessel may be 
liable need not be apparent before its delivery 92 

In the case of a sub charter, the warranty attaches 
in favor of the subcharterer as against the original 
charterer, 93 although the original charter places the 
risk of fitness on the charterer. 94 The owner of the 


ship who has no contract relation with the sub- 
charterer does not expressly or impliedly warrant 
the seaworthiness of the ship, 95 and owes no ab¬ 
solute duty to the subcharterer to have the ship 
seaworthy, 96 but such owner may be liable to the 
subcharterer on the ground of negligence in furnish¬ 
ing an unseaworthy ship, as discussed supra § 30. 

Private or common carrier. Although the fact 
that the charterer is to occupy the entire ship may 
prevent the vessel from being regarded as a com¬ 
mon carrier, as discussed supra § 34, no distinction 
arises as far as the obligation of seaworthiness is 
concerned. 97 

Waiver. Acceptance of performance of a cove¬ 
nant to clean the vessel does not waive a general 
warranty of fitness, 98 and a release of known dam¬ 
ages does not release owners for damages unknown 
at the time. 99 

Recovery of cargo. On a breach of warranty of 
seaworthiness, a charterer may maintain a suit to 
recover possession of the cargo, notwithstanding he 
may have sold it to arrive at the port of destination 
where the sale has been repudiated and the bill of 
lading returned to the charterer. 1 

b. Requisites and Essentials 

In order that a vessel may be seaworthy. It must be 
staunch and fit to meet the perils of the sea, and rea¬ 
sonably fit for the receipt and the transportation of the 
particular cargo or for the performance of the particular 
service. 

In order that a vessel may be seaworthy, it 
must be staunch and fit to meet the perils of the 
sea, 2 and, likewise, a vessel to be considered sea- 


84. US —Richardson v. U. S. # 2 Ct. 
Cl 483. 

58 C.J p 173 note 39. 

85. N.Y.—Donovan v. Sheridan, 24 
NY.S. 116, 4 Misc 433. 

58 C.J P 173 note 40. 

86. U.S —Aaby v. States Marine 
Corp., C.A.N.Y, 181 F.2d 383, cer¬ 
tiorari denied 71 SCt. 66, 340 US 
829, 95 Lr.Ed. 609—The Medea, CaL, 
179 F. 781, 103 C.C.A. 273. 

87. U.S —Aaby v States Marine 
Corp., C.A.N.Y, 181 F.2d 383, cer¬ 
tiorari denied 71 S.Ct. 66, 340 U.S 
829, 95 LEd. 609. 

58 C J P 173 note 41. 

Inspection 

Charterer of lighter which dumped 
her cargo had right to rely on war¬ 
ranty of seaworthiness, and was not 
bound to make an inspection—The 
Irving, D.C N.Y., 16 F.Supp 22, af¬ 
firmed, C.C.A., Conners Marine Co. 
v. Manhattan Lighterage Co., 91 F. 
2d 101L 


88. U.S —Aaby v. States Marine 
Corp., C.AN.Y, 181 F.2d 383, cer¬ 
tiorari denied 71 S Ct. 66, 340 U S 
829, 95 LEd 609 

89. Wash.—Angeles Gravel & Sup¬ 
ply Co. v. Crown Zellerbach Corp, 
183 P.2d 482, 28 Washed 428. 

58 C J. p 173 note 42 

90. U.S—The Jungshoved, D.C.NY, 
272 F. 122, modified on other 
grounds, C.C.A, 290 F. 733, certio¬ 
rari denied 44 S Ct. 35, 263 U S. 707, 
68 L.Ed. 517. 

58 C.J. p 173 note 43. 

91. U.S —McCann v. Conery, D.C. 
La., 11 F. 747. 

92. U.S.—Church Cooperage Co. v. 
Pinkney, NTS', 170 F. 266, 95 CCA 
462. 

93. N.Y—Swift v. Tross, 55 How. 
Pr. 255. 

58 C.J. p 174 note 49. 

94. US —Church Cooperage Co. v 
Pinkney, N.Y., 170 F. 266, 95 C.C.A. 
462. 


95. U S —Flat-Top Fuel Co v. Mar¬ 
tin, CC.ANY, 85 F.2d 39, certio¬ 
rari denied 57 S.Ct. 110, 299 US. 
585, 81 LEd 431. 

96. U.S—Flat-Top Fuel Co. v. Mar¬ 
tin, supra. 

97. U S —The Addison E Bullard, C. 
C.A3STY., 287 F. 674—The G. R. 
Crowe, D.C NY, 287 F. 426, affirm¬ 
ed, C.CA., 294 F 506, certiorari de¬ 
nied 44 S.Ct. 335, 264 U.S 586, 68 
LEd 862. 

98. U S.—Church Cooperage Co. v 
Pinkney, N.Y., 170 F. 266, 95 C. 
C.A. 462. 

99. U S —Church, Cooperage Co. v. 
Pinkney, supra. 

1. US.—The Director, CCOr, 36 F. 
335, 13 Sawy. 479. 

2. U.S.—The Framlmgton Court, C- 
C.A.Tex., 69 F 2d 300, certiorari de¬ 
nied United British S. S. Co. v. 
Newfoundland Export & Shipping 
Co., 54 S.Ct, 860, 292 U.S. 651, 78 
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worthy must have proper equipment, 5 and it must 
he reasonably fit for the receipt 4 and the transporta¬ 
tion 5 of the particular cargo or for the performance 
of the particular service. 6 "Seaworthiness” is a 
comparative or relative term 7 which takes into ac¬ 
count the vessel, voyage, and the cargo, 8 and the 
requirements vary with the nature of the cargo, 9 
the type of vessel, 10 and the character of the 
voyage, 11 and each case must be determined accord- | 
ing to its own facts. 12 A vessel may be seaworthy 
as to one sort of cargo and unseaworthy as to an¬ 
other, 13 or may be seaworthy for harbor uses and 
not seaworthy for ocean carriage 14 A vessel is un¬ 
seaworthy whrre it is unable to withstand the ordi¬ 
nary strains of loading or discharge. 15 The war¬ 


ranty of seaworthiness is practically a warranty 
that the vessel is in such a fit condition for all the 
ordinary hazards of the contemplated voyage as to 
be approved as seaworthy in the judgment of im¬ 
partial, competent, and experienced men versed m 
that business 16 

Officers and crew. It is a requisite to the ful- 
| fillment of the obligation of the owner to keep his 
vessel seaworthy during the voyage that she shall 
be furnished with an adequate number of persons of 
competent skill and ability to navigate her. 17 The 
owner must supply a competent master 18 and 
crew’, 19 adequate in number, 20 for the voyage wuth 
respect to its length and other particulars, 21 and, 


L*Ed 1500—The Josephine, C.C.A. 
Pa, 49 F 2d 207 
55 C J p 174 note 57 
Requisites of seaworthiness with re¬ 
spect to carriage of goods general¬ 
ly see infra § 140 

“Seaworthiness” is due care under 
the circumstances of the sea, and 
means that ordinary and usual cir¬ 
cumstances must be anticipated and 
provided against, and does not mean 
that the unusual and the exceptional 
should be foreseen and guarded 
against —The Doyle, C.C APa., 105 F 
2d 113. 

Small cracks in ceiling of wooden 
coastwise barge through which wa¬ 
ter came under stress of weather did 
not indicate unseaworthmess at com¬ 
mencement of voyage, with respect 
to barge owner’s liability for dam¬ 
age to ammonia sulphate cargo stow¬ 
ed on skin of barge —The Westmore¬ 
land, D C N.Y., 14 F.Supp. 762, affirm¬ 
ed, C C.A, 86 F.2d 96. 

3. US —The Josephine, C.CAPa., 49 
F 2d 207. 

Diligence in use of equipment 

Warranty of seaworthiness calls 
for due diligence on part of all own¬ 
ers’ servants m use of equipment be¬ 
fore commencement of voyage.—The 
Fred E. Hasler, D.CKI, 51 F.2d 779, 
affirmed, CCA., 55 F.2d 9X9. 

Anchor chain 

(1) The owner is bound to furnish 
an anchor chain which is reasonably 
fit for the purpose of holding vessel 
at anchor under the conditions of 
wind and ram which might reasona¬ 
bly be expected at the time of year 
in the area where the vessel is an¬ 
chored.—Petition of Howard, D.CN, 
Y., 53 F.Supp 556. 

(2) The owner of barges used for 

short voyages is not bound to have 
the anchor chain mechanically test¬ 
ed before each voyage, especially 
where the chain is visually inspect¬ 
ed by experts, and has been used in 
anchoring a few days previously.— 
Petition of Howard, supra, j 


Ports or hatches 

(1) Insecure ports or hatches 
which are believed to be secured so 
that nothing more is expected to be 
done will render vessel “unsea¬ 
worthy.”—The Fred E Hasler, C C.A 
NY., 55 F.2d 919 

(2) Where peak hatches of barge 
were loose and fact was unknown to 
man m charge, and after loading, 
but before it broke ground, waves 
swept over it and barge sank, barge 
was “unseaworthy” when loading be¬ 
gan—The Fred E Hasler, supra 

(3) Other cases see 58 C.J. p 174 
note 58 [b], [c]. 

4. U S.—The Fred E Hasler, su¬ 
pra—Bowring v. Thebaud, CCA.N. 
Y., 56 F 520. 

5. US—The Smyrna, CCA.Md, 62 
F 2d 1048—The Fred E Hasler, D 
CXI, 51 F 2d 779, affirmed, CC 
A., 55 F.2d 919—Chateaugay Ore 
& Iron Co. v. Eastern Transp. Co , 
DCN.Y, 15 F Supp. 705, affirmed, 
CCA., 88 F.2d 1005, certiorari de¬ 
nied 58 S Ct 18, 302 U.S 699, 82 
LEd. 540 

58 C.J. p 174 note 58 

6. U.S.—The Lawrence J. Tomlin¬ 
son, C.C. AN. Y., 48 F.2d 88. 

58 C.J. p 174 note 59. 

7. U.S—The Framlingtoh Court, C. 
C ATex, 69 F.2d 300, certiorari de¬ 
nied United British S. S Co v. 
Newfoundland Export & Shipping 
Co., 54 SCt. 860, 292 US. 653, 
78 LEd. 1500—The Smyrna, C.C.A. 
Md, 62 F.2d 1048—The Westmore¬ 
land, D.CNY., 14 F.Supp 762, af¬ 
firmed, C C.A, 86 F.2d 96. 

58 C.J. p 175 note 60. 

8- U.S.—The Westmoreland, supra 

9. US —The Smyrna, C.CAMd., 62 
F.2d 1048. 

10. U S.—The Framlington Court, C. 
C.A Tex., 69 F.2d 300, certiorari 
denied United British S S. Co. v. 
Newfoundland Export & Shipping 
Co., 54 S.Ct 860, 292 U.S. 651, 78 
L.Ed. 1500. 

11. U.S.—The Framlington Court, C. 
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CA.Tex, 69 F2d 300, certioran 
denied United British S S Co v 
Newfoundland Export & Shipping 
Co, 54 S.Ct 860, 292 U.S. 651, 7S 
LEd 1500. 

12. U.S —The Smyrna, CCA Md , 
62 F.2d 1048—Chateaugay Ore & 
Iron Co. v. Eastern Transp. Co, 
DC NY., 15 FSupp 705, affirmed, 
CCA, 88 F 2d 1005, certiorari de¬ 
nied 58 S.Ct. 18, 302 U.S. 699, 82 
LEd 540 

13. U.S —The Sagamore, C C A N Y , 
300 F. 701, certiorari denied 45 S 
Ct 95, 266 US. 612, 69 LEd 467— 
The Addison E Bullard, C.C.AN.Y, 
287 F 674. 

14. US.—The Sagamore, CCA.N.Y, 
200 F 701, certioran denied 45 S 
Ct. 95, 266 US 612, 69 LEd. 467 

15. U.S —The Cary Brick Co No. 8, 
D.C.N.Y, 34 F.2d 981. 

16. U.S —Fremuda v. Goepel, D C 
N.Y., 23 F. 410. 

Underwriter’s certificates as evidence 
see infra § 56. 

17. U S —The Director, D C.Or., 34 
F. 57, 13 Sawy. 172, affirmed, C.C 
A., 36 F 335. 

58 C.J. p 175 note 65. 

18. U S —The Framlington Court, C 
C A Tex., 69 F 2d 300, certioran de¬ 
nied United British S. S. Co. v 
Newfoundland Export & Shipping 
Co, 54 SCt. 860, 292 U.S. 651, 78 
LEd. 1500. 

58 C.J* p 175 note 66 

19. U.S—The Framlington Court, C 
CATex., 69 F.2d 300, certioran de¬ 
nied United British S. S. Co v 
Newfoundland Export & Shipping 
Co., 54 SCt. 860, 292 U.S. 651, 78 
L Ed. 1500—The Vincennes, D C 
Mass., 28 F.Cas.No 16,945, 3 Ware 
171. 

20. U.S.—The Framington Court, C. 
C.ATex., 69 F 2d 300, certiorari 
denied United British S. S. Co. v. 
Newfoundland Export & Shipping 
Co., 54 S.Ct. 869, 292 U.S. 651, 78 
LEd. 1500. 

21. U.S.—The Framlington* Court, 
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on a long voyage, the owners must provide for such 
a contingency as the death of a captain by employ¬ 
ing a mate competent to take his place. 22 It has 
been stated that, where pilotage is customary at 
a port, a pilot is available, and the nature of the 
navigation requires one, it is required that a compe¬ 
tent local pilot be on board the ship to render her 
seaworthy at the inception of the voyage ; 23 but the 
absence of a pilot does not under all circumstances 
render the vessel unseaworthy, 24 and where it was 
shown that the pilot was not dropped until after the 
ship had been put on a proper course and that the 
master was familiar with the port, it was held that 
the vessel was not to be regarded as unseaworthy. 25 

Insurability; Lloyd's classification. The impos¬ 
sibility of obtaining insurance on the vessel or 
cargo is not sufficient in itself to establish a breach 
of the warranty of seaworthiness. 26 The classifica¬ 
tion of a vessel for the purposes of insurance does 
not make a vessel seaworthy, 27 and the absence of 
such a classification does not make her unseawor¬ 
thy. 28 Unless the charter requires the owner to 
maintain the classification, the classification stated 
in the charter party is merely a matter of descrip¬ 
tion which, if true at the beginning of the adventure, 
satisfies the owner's obligation in that respect. 29 

Capacity . A vessel which by reason of any weak¬ 
ness is unable to carry the full cargo which her 
measurements and tonnage entitle her to carry is to 
be deemed unseaworthy. 30 A steamer built on finer 
lines than usual, so as to render her more tender 
than other vessels of her class, is not liable to a 
time charterer for inability to take a weather deck 
cargo, although the charterer is entitled to “the 
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whole reach of the vessel's holds, decks, and usual 
places of loading," unless she is allowed the neces¬ 
sary additional ballast. 31 

Ballasting . In the absence of a provision to the 
contrary m the charter, the duty is on the owner to 
supply the ballast necessary to enable his ship to 
proceed safely on the contemplated voyage. 32 A 
charter party which provides that the vessel shall 
m every way be fitted for the voyage includes the 
furnishing of necessary ballast, 33 and the proper 
ballasting of the vessel; 34 but, where a water-ballast 
ship is so described in the charter and delivered to 
the charterer, it is the duty of the charterer to 
furnish extra ballast, if necessary, to enable the 
vessel to carry a deck cargo. 35 Where the char¬ 
terer is required to furnish free ballast to stiffen 
the ship to enable her to proceed to her loading port, 
the expense of removing such ballast, m the ab¬ 
sence of a provision to the contrary in the charter, 
falls on the vessel as between it and the charterer, 36 
unless the removal and consequent expense are 
necessitated by the unfit character of the material 
furnished by the charterer. 37 

Cleansing from former cargo . In the absence of 
an agreement to the contrary, the owner is bound 
to see that the vessel is so cleansed from the car¬ 
riage of a previous cargo as to prevent damage to 
a cargo for the carnage of which it is char¬ 
tered. 38 Where the charterer agrees to clean the 
vessel, the implied warranty of seaworthiness is 
only to the effect that it will be suitable for the 
contemplated use when properly cleaned, 39 and the 
vessel or owner is not responsible for inadequate 
cleaning. 40 The charterer may not complain that 


C.CA.Tex, 69 F.2d 300, certiorari 
denied United British. S S. Co v 
Newfoundland Export & Shipping 
Co, 64 S.Ct. 860, 292 US. 651, 78 
L.Ed. 1500. 

22. U.S—The Giles Loring, D.'C Me., 
48 F. 463 

23. U.S.—The FramLngton Court, C 
C.A.Tex., 69 F.2d 300, certiorari de¬ 
nied United British S. S. Co. v 
Newfoundland Export & Shipping 
Co., 54 SCt. 860, 292 US. 651, 78 
LuEdL 1500. 

24 US —The Oritanl, D.C.Pa., 40 F 
2d 522, affirmed, C C.A., 54 F.2d 
1075. 

25. U-S.—The Oritani, supra. 

26. U.S.—Moore v. Cornwall, Cal., 
144 F. 22, 75 C.C.A. 180. 

58 C.J. p 175 note 70. 

Refusal of insurance as evidence of 
unseaworthiness see infra 9 56. 

27. U.S.—The Negus, IXC.N.Y., 298 
F. 749, affirmed, C.GA^ 298 F.,752 

80 C.J S.—45 


23. U.S—The Negus, supra. 

29. US—The Negus, supra. 

30. US—The Sagamore, C.C A.N.Y., 
300 F. 701, certiorari denied 45 S. 
Ct. 95, 266 U.S. 612, 69 L.Ed. 467— 
The William Power, D C N.Y., 131 
F. 136. 

Warranty as to capacity of vessel see 
supra 9 32. 

Knowledge of safe capacity 

With respect to liability of the 
owner of a box barge which was 
made unseaworthy by overloading 
and which sank after heavy seas had 
broken the hatchcovers, the owner of 
a cargo of coal, who as charterer 
loaded the barge with less than its 
represented carrying capacity, was 
not chargeable with knowledge of 
what the barge could safely carry in 
a certain month* although the cargo 
owner had previously, but always 
earlier in the year, - shipped cargoes 
of coal on the barge larger than the 
amount thereon at the £utjae of the 

70S' 


sinking—Petition of Howard, DC.N. 
Y., 53 F Supp. 556. 

31. U.S—The Kaupanger, D.CN.Y., 
241 F 702. 

32. U.S —The Kaupanger, supra. 

58 C J. p 175 note 80. 

33. U.S —Sumner v. Caswell, T> C. 
N.Y., 20 F. 249. 

34. US.—Sumner v. Caswell, supra. 

35. U S —The Hiram, I> C Ala., 101 
F 138. 

36. U.S.—The Geysir, D.C Va., 267 
F. 922. 

37. U.S.—The Geysir, supra. 

58 <n. p 176 note 88. 

38. U.S.—Church Cooperage Co v. 
Pinkney, N.Y., 170 F. 266, 95 C-C. 
A. 462. 

58 C.J. p 176 note 89. 

39. U.S.—The Lawrence J. Tomlin¬ 
son, C.C.A.N.Y., 48 F.2d 88. 

40. U.S—The Lawrence J. Tomlin¬ 
son, supra. 
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he required more time to clean the vessel under 
the agreement than was allowed him by the char¬ 
ter.^ 

Stowage of cargo. The requirement of sea¬ 
worthiness includes seaworthiness with respect to 
stowage of the cargo, 42 and, in the absence of spe¬ 
cial agreement, the vessel must supply proper fittings 
for the carriage of a lawful cargo, 43 such as proper 
shifting boards 44 or dunnage; 45 but the rule applies 
only to the ship and such equipment as is called for 
by the charter party, 46 and does not apply to crib¬ 
bing constructed by the charterer for his own con¬ 
venience for the purpose of securing a deck load, 
enlarging the ship’s structural capacity for cargo 
beyond what she would otherwise naturally and 
reasonably take 47 The rule that responsibility for 
the seaworthiness of a chartered ship is on the 
shipowner, as discussed supra subdivision a of this 
section, does not in all instances mean responsibility 
for her seaworthiness in respect of stowing cargo. 48 
In the case of a time charter, where the charterer 
booked the freight, designated the places of stow¬ 
age, did the stowing himself through his own steve¬ 
dore, and assumed all responsibility therefor, as 
between the charterer and the ship, the charterer 
was held liable. 49 A charterer, who has relied on the 
owner’s warranty with respect to the capacity of the 
vessel, is not chargeable with lack of care for 
overloading the vessel and rendering it unseaworthy, 
when the load is within the warranted capacity. 50 
Where one half of the damages were imposed on 
the charterer for the loss of a deck cargo and the 


only question presented was whether the denial of 
the liability of the ship for the entire loss was cor¬ 
rect, it was held that, whether or not the top¬ 
heaviness of the vessel contributed to the loss of the 
deck load, the collapse of cribbing which was con¬ 
structed by the charterer was a contributing cause 
for which liability should be imposed on the char¬ 
terer. 51 

c. Time and Maintenance of Seaworthiness 

As a general rule, the warranty requires seaworthiness 
of the vessel when entering on the performance of the 
charter, or delivery into the charter service, and extends 
to the time when the vessel actually sails or breaks 
ground for the voyage. The owner is bound to keep the 
vessel m proper repair unless prevented by perils of the 
sea or unavoidable accident. 

Although it has been held that the undertaking of 
the owner, in the absence of a stipulation to the 
contrary, is that the vessel is seaworthy at the date 
of the charter and the commencement of the load¬ 
ing, 52 or at the date of the charter and of delivery 
to the charterer, 53 as a general rule, the warranty 
requires seaworthiness of the vessel when entering 
on the performance of the charter, 54 or delivery in¬ 
to the charter service, 55 and the requirement of sea¬ 
worthiness extends to the time when the vessel 
actually sails or breaks ground for the voyage, 5e 
and not merely to the time when she begins to take 
in cargo. 57 Where the charter stipulates that it 
shall begin when the vessel is ready to receive 
cargo at the place of loading, the warranty of sea¬ 
worthiness does not attach until that time. 58 Gen- 


41. U.S—The Lawrence J. Tomlin¬ 
son, D.CN.T, 29 F.2d 797, affirmed, 
C C.A., 48 F 2d 88. 

42. IT S —Metropolitan Coal Co v. 
Howard, CC.A.NX, 155 F.2d 780— 
The Fred E Hasler, D.C N.Y, 51 F. 
2d 779, affirmed, CCA, 55 F 2d 
919—The Medea, Cal,, 179 F. 781, 
103 CCA 273 

58 C J p 176 note 91. 

Overloading* of vessel renders it 

unseaworthy.—Hockley v. Eastern 

Transp Co, D.C Md, 10 F.Supp 908 

—The Dana, D.CNY, 190 F. 650— 

The Whitlieburn, DC]ST.Y., 89 F 526 

43. US.—HarlofC v. Barber, D.CK 
Y„ 150 F. 185 

58 C.J. p 176 note 92. 

44. US.—HarlofC v. Barber, supra. 

45* U.S —The Addison E Bullard, C 
CJLN. Y, 287 F. 674—The Oakley C 
Curtis, DCK.T., 285 F, 612, modi¬ 
fied on other grounds, C.C.A, 4 F 
2d 979, certiorari denied 45 S Ct 
354, 267 U.S. 599, 69 L Ed 807. 

46. U.S,—Oxford (Paper Co. v. The 
Nidarholm, Me, 51 S.Ct. 266, 282 
U.S. 681, 75 LEd. 614. 


47. U S.—Oxford Paper Co. v. The 
Nidarholm, supra. 

48. US—The Thomas P. Beal, C.C 
A.N J, 11 F 2d 49. 

49. U S —The Thomas P. Beal, su¬ 
pra. 

50. US —Metropolitan Coal Co, v 
Howard, C.C A N.Y., 155 F 2d 780 

51. U.S—Oxford Paper Co. v. The 
Nidarholm, Me., 51 S.Ct. 266, 282 U. 
S. 681, 75 L.Ed. 614 

52. U.S.—The Director, DC.Or, 34 
F. 57, 13 Sawy 172, affirmed, C.C 
A, 36 F. 335, 13 Sawy. 479. 

58 C J. p 176 note 4. 

53. U.S—The Toledo, D.CN.Y, 30 
F Supp 93, affirmed, C.C A, 122 F 
2d 255 

54. US—The Reno, D C N.Y., 54 F. 
2d 682 , modified on other grounds, 
C.C.A, 61 F.2d 966. 

55. U S —Atlantic Creosoting Co. v 
Savannah Lighterage & Transfer 
Co, D.C.Ga, 67 F Supp 383—Tex¬ 
as Gulf Sulphur Co. v. O'Donnel, D 
C.N.Y., 26 F.Supp. 70. 

56. US—Cullen Fuel Co. v. W. E 
Hedger, Inc., N.Y, 54 S.Ct 10, 290 

706 


US 82, 78 LEd 189—The Jose¬ 
phine, CCA Pa, 49 F.2d 207—The 
Northern No. 29, D C N Y., 15 F 
Supp. 543, reversed on other 
grounds, C.C A., Flat-Top Fuel Co. 
v. Martin, 85 F.2d 39, certiorari de¬ 
nied 57 S.Ct 110, 299 U.S. 585, 81 
LEd. 431. 

58 C J. p 177 note 5 
Commencement of loading until 
breaking ground 

Although it is stated that the war¬ 
ranty is a double one in that the 
ship shall be fit to receive cargo 
when receiving it, and shall be fit to 
sail at the time of sailing, the war¬ 
ranties are not so momentary but, 
on the contrary, there is a general 
warranty of seaworthiness which 
continues in operation from the com¬ 
mencement of loading operation un¬ 
til the breaking of ground —The Fred 
E Hasler, D.CN.Y., 51 F.2d 779, af¬ 
firmed, C.C A , 55 F.2d 919. 

57. US.—The Fred E. Hasler, su¬ 
pra. 1 

58 C.J. p 177 note 5. 

58. U.S —The Star of Hope, D.C Me , 
22 F.Cas.No.13,312, 1 Hask 36, af- 
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erally, the fitness of the vessel under the warranty 
of seaworthiness does not cover conditions arising 
after the vessel breaks ground which are beyond the 
owner's control, 59 and the owner’s duty with respect 
to seaworthiness does not involve a continuing war¬ 
ranty. 60 There is no implied warranty that the 
vessel will remain seaworthy during the charter 
term 61 or after the commencement of the voyage, 62 
although, by express provision in the charter, the 
owner may extend the warranty of seaworthiness 
at the beginning of the voyage to seaworthiness 
throughout the voyage. 63 

Under a time charter, the charterer is entitled to 
rely on a warranty of seaworthiness at the beginning 
•of each voyage. 64 So, where the owners are re¬ 
quired to maintain the vessel in a thoroughly effi¬ 
cient manner in hull and machinery for and during 
'the service, the maintenance clause imports a war¬ 
ranty of seaworthiness at the commencement of 
each voyage under the charter. 65 Under a charter 
providing that the vessel shall be tight, staunch, and 
strong, and shall in every way be fitted for the usual 
•cargo service and be maintained in the same state 
and class by the owners during the duration of the 
sendee, the shipowner is liable for damages due 
to the vessel’s unseaworthiness caused by his lack of 
diligence to make her fit. 66 

Repairs . The owner is bound to keep the vessel 
in proper repair unless prevented by perils of the 
sea or unavoidable accident. 67 Where the vessel is 
sufficient at the beginning of the voyage, although 
the hirer must not abandon the vessel while he can 
keep her afloat and suitably provide for the em¬ 
ployment and destination for which she was hired, 
the owner must be ready to pay all expenses and 
damages necessarily incurred for the purpose of 
keeping her m fit condition. 68 Where a vessel 
becomes leaky or unfit for the sea after she sets 


sail, the shippers are obliged to wait a reasonable 
time until she is repaired at any intermediate port 
where she may call for that purpose unless another 
vessel is prepared to carry on the cargo to the port 
of destination. 69 Where a vessel chartered for a 
voyage becomes disabled by accident while taking 
in her cargo, the freighters will not be bound by 
the charter party unless she is repaired and rendered 
fit for the voyage within a reasonable time, 70 and 
it has been held that, where the goods are obliged 
to be put on shore by reason of the accident, they 
are not compelled to wait until the vessel is again 
made seaworthy at the risk of losing a foreign 
market. 71 

Under a charter requiring the owners to main¬ 
tain the vessel in thoroughly efficient state m hull 
and machinery for and during the service, the 
owners, where no time is fixed within which re¬ 
pairs must be made, are required to exercise only 
ordinary and reasonable care to restore the vessel 
to a fairly efficient state for her service, 72 and are 
not responsible for delay prolonged by the negli¬ 
gence of an experienced reputable and fully 
equipped ship repair concern employed by them 73 
Such a covenant is fully performed if every defect 
and want of suitable repair are remedied as soon 
as by the use of due and reasonable diligence they 
could be discovered and proper opportunity had to 
repair and make the vessel seaworthy. 74 Where 
the owner is bound to maintain the vessel in a sea¬ 
worthy condition by an express covenant in the 
charter party, he has the right and duty to make 
repairs needed to make the vessel seaworthy before 
she proceeds to sea again after the completion of a 
voyage. 75 

d. Statutory Exemption from Liability 

Where the Harter Act or the Carriage of Goods by 
Sea Act has been expressly incorporated in the charter, 


firmed, C C., Fearing v. Cheeseman, 
F.Cas.No 4,710, 3 Cliff. 91. 

59. TJ.S.—Cullen Fuel Co. v. W. E 
Hedger, Inc, N.Y., 54 S Ct 10, 290 
TJ.S. 82, 78 LEd 189 

60. TJ.S—The Reno, D.C.N.Y., 54 F 
2d 682, modified on other grounds, 
C.C A., 61 F 2d 966. 

61- TJ.S—O’Boyle v. TJ. S, CC.A.N 
Y., 47 F 2d 585, mandate recalled 49 
F.2d 273—The Ice King, C C.A.JST 
Y., 261 F. 897. 

62. TJ.S —The Fred B. Hasler, D.C.N. 
Y, 51 F2d 779, affirmed, CCA, 55 
F.2d 919. 

63. TJ S —The G. R. Crowe, D C.N Y., 
287 F. 426. 

58 OJ. p 177 note 7. 

64. TJ.S—TJ S. V. Spearin, 'Ct.Cl, 39 

S.ct 59, 132, 63 L.Ed. 166 


—The Fort Gaines, D C Md , 21 F. 
2d 865 

65. TJ.S—Luckenbach v. W. J Mc- 
Cahan Sugar Refining Co,, 2ST.Y, 39 
SCt 53, 248 TJ S. 139, 63 LEd 
170, 1 A.L R. 1522 

58 C J. p 177 note 9 

66. US —Ore Steamship Corp. v 
D/S A/S Hassel, C.C.AN.Y,, 137 F 
2d 326 

67. U S —-Work v The Leathers, La., 
97 US 379, 24 LEd. 1012 

58 C.J. p 177 note 10. 

63. Mass.—Kimball v. Tucker, 10 
Mass. 192. 

Generators 

Where charterer hired vessel, own¬ 
er’s duty to charterer arose from 
contract between them, and measure 
of duty with respect to generators 


which failed at sea requiring char¬ 
terer to incur towage was due dili¬ 
gence to maintain them m a sea¬ 
worthy and woikable condition.—At¬ 
lanta Refining Co v. U. S, D.C Pa, 
82 F.Supp 201. 

69. S C.—Purvis v. Tunno, 2 S C.L. 
492 

70. S C.—Purvis v. Tunno, 3 S C.L 
260, 2 AmD. 664. 

71. S C —Purvis v. Tunno, 2 S C L 
492. 

72. U.S—The Bjomefjord, C.C.A.N 
Y., 271 F. 682. 

73. U S —The Bjornef jord, supra 

74. Mass—Banes SS Co v. Ameri¬ 
can Importing, etc., Co, 95 N.E. 
107, 209 Mass. 96. 

75. US—The Negus, D.CNY, 298 
F. 749, affirmed, C.C A., 298 F. 752. 
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the otherwise absolute warranty of seaworthiness is re¬ 
duced to an obligation to use due diligence only. 

The provisions of the Harter Act or the Carriage 
of Goods by Sea Act, exempting owners or char¬ 
terers from loss resulting from faults or errors in 
navigation or in the management of the vessel and ! 
from certain other designated causes, do not imply j 
that because the owner is thus exempted when he 
has been duly diligent that the law also relieves him 
from the duty of furnishing a seaworthy vessel, 76 
and such result does not follow from the pro\ision 
of the statute allowing the owner, where he has 
used due diligence to furnish a seaworthy ship, to 
contract against the obligation of seaworthiness. 77 
Where, however, the Harter Act or the Carriage of 
Goods by Sea Act has been expressly incorporated 
in the charter, the otherwise absolute warranty of 
seaworthiness is reduced to an obligation to use 
due diligence only, 78 and the shipowner is not 
liable for unseaworthiness, unless it results from 
lack of due diligence, 79 or for latent defects not 
discoverable by due diligence. 80 

The kind of diligence which is required is the 
making of an inspection or test which would ordi¬ 
narily or customarily be made, 81 and it comprehends 


something more than a casual inspection. 82 If the 
owner is satisfied to rely on external appearances 
that the vessel and her appliances are in such good 
order that it is safe to take cargo aboard, instead 
of making tests and examination, the owner assumes 
* the responsibility for such defects as may exist and 
which a diligent examination would reveal. 83 How¬ 
ever, it has been held that the inclusion of the 
statute in a charter party could not invalidate a 
stipulation that the duties of the ship should be 
different in a given particular from the duties under 
maritime law, 84 and that the specific clause will 
survive, 85 but it has also been held that a charter 
provision is inapplicable if it is inconsistent with 
the warranty of seaworthiness and the obligation 
to use due diligence to make the vessel seaworthy. 80 

Under the fire statute, which in terms protects 
an owner from loss by fire occurring on board a 
vessel, unless the fire "was caused by design or 
neglect of the owner, a fire occasioned by reason 
of the fact that a vessel is not made seaworthy be¬ 
fore the commencement of the voyage is to be re¬ 
garded as occasioned by the owner's neglect so 
that he is not entitled to the exemption of the 
statute. 87 


76. U.S—The Josephine, CC.AJPa, 
49 F.2d 207 

68 C.J. p 177 note 21. 

Statutory exemption of carrier from 
liability generally see infra §5 126— 
129. 

77. U.S—The Carib Prince, N.Y., 18 
SCt. 753, 170 U.S. 655, 42 L.Ed. 
1181. 

78. U S —The Agwimoon, D.C.Md, 24 
F2d 864, affirmed, CCA., Atlantic 
Gulf & West Indies SS Lanes v. In¬ 
terocean Oil Co., 31 F.2d 1006, cer¬ 
tiorari denied 49 S Ct 514, 279 U S. 
874, 73 LEd. 1009—Warner Sugar 
Refining Co. v. Munson S S. Line 
Co., D C N.Y., 23 F 2d 194, affirmed, 

C. C A, 32 F.2d 1021. 

79 . US—-The Toledo, DC.N.Y., 30 
FSupp 93, affirmed, C.C.A., 122 F. 
2d 255. 

80. U S.—The Toledo, supra, 

81. U.S—The Toledo, supra. 

82. U S —Ore Steamship Corp. v, 
D/S A/S Hassel, CC.ANY., 137 
F.2d 326—The Agwimoon, D.C.Md., 
24 F2d 864—Warner Sugar Refin¬ 
ing Co, v. Munson S S Line Co., 

D. CJST.Y,, 23 F.2d 194, affirmed, C. 
CLA-, 32 F.2d 1021. 

83. TT-S.—Warner Sugar Refining Co. 
r. Munson S. S. Line Co,, supra. 

84. U.S.—The Westmoreland, C.C.A. 
N.Y.. 86 F.2d 96. 

85. U.S.—The Westmoreland, supra. 


Exemption, from liability for acci¬ 
dents of machinery 
Reference in charter party to the 
Harter Act did not destroy effect of 
provision exempting owners from li¬ 
ability for accidents of machinery, 
particularly where evidence showed 
due diligence to make ship sea¬ 
worthy.—The Toledo, D.C.N.Y, 30 F 
Supp. 93, affirmed, C.C A,, 122 F 2d 
255. 

Bisk of stowage 

Under charter party for carriage of 
cargo of ammonia sulphate in which 
statute was incorporated and which 
made shipper responsible for loading 
and stowage and put risk of stowage 
on vessel's skm on shipper, private 
carrier was held not liable to shipper 
for damage to cargo stowed on skin 
of barge without dunnage, caused 
when ammonia sulphate sifted 
through small cracks of ceiling of 
the hold into bilge water, forming 
mixture which choked pumps so that 
water rose above ceiling and wet low¬ 
er part of cargo.—The Westmoreland, 
C OA.N.Y., 86 F.2d 96. 

86. US—The Framlington Court, C. 
C.A.Tex., 69 F 2d 390, certiorari 
denied United British S. S. Co. v. 
Newfoundland Export & Shipping 
Co., 54 SCt 860, 292 U.S. 651, 78 
LEd. 1500—The Agwimoon, D.C. 
Md, 24 F.2d 864, affirmed, C.C.A, 31 
F.2d 1006—The Smyrna, D.CM4, 2 
F.Supp. 351, affirmed, C.C.A^ 62 F. 
2d 1048. 


Private carrier 

(1) Statute, incorporated by refer¬ 
ence in charter, is controlling even 
though carrier is private carrier, and 
parties must take it with burdens 
and benefits.—The Framlington 
Court C.C.A.Tex., 69 F 2d 300, certio¬ 
rari denied United British S S Co 
v. Newfoundland Export & Shipping 
Co., 54 S.Ct 860, 292 US. 651, 78 L. 
Ed 1500—The Ferncliff, DC.Md., 22 
F Supp. 728, certified questions an¬ 
swered Smith v. The Ferncliff, 59 S 
Ct 615, 306 U.S. 444, 83 LEd. 862, 
affirmed, CCA., 105 F 2d 1021. 

(2) Although private carrier, char¬ 
tered vessel was as much bound by 
statute, incorporated m charter by 
reference, as if vessel had been com¬ 
mon carrier.—The Framlington 
Court, CCATex, 69 F.2d 300, cer¬ 
tiorari denied United British S. S. Co. 
v Newfoundland Export & Shipping 
Co., 54 S.Ct 860, 292 U.S. 651, 78 L. 
Ed 1500. 

Provision, to sail without pilots held 
inapplicable 

U.S.—The Framlington Court C.C.A. 
Tex., 69 F.2d 300, certiorari denied 
United British S. S Co. v. New¬ 
foundland Export & Shipping Co, 
54 S.Ct 860, 292 U.S. 651, 78 L. 
Ed. 1500. 

87. U.S.—The Etna Mara, D.C.Tex., 
20 F.2d 143, affirmed, C.C.A., Hoku¬ 
sai Kisen Kabushiki Kaisha v. 
Texas Gulf Sulphur Co., 33 F.2d 
232, certiorari denied , 50 S.Ct 85, 
280 U.S. 603, 74 L.EO. 648.' 
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e. Contractual Limitation or Abrogation of 
Owner’s Liability 

A warranty of seaworthiness may be negatived only 
by express contract, and a provision in a charter con¬ 
templating the release of the owner from his implied 
warranty of seaworthiness for the service undertaken 
must be plain and unequivocal. Contractual provisions or 
exceptions exempting the owner from the general obliga¬ 
tion of furnishing a seaworthy vessel will not be extended 
by construction to apply to a state of seaworthiness ex¬ 
isting at the commencement of the voyage. 

A warranty of seaworthiness may be negatived 
only by express contract, 88 and a provision in a 
charter contemplating the release of the owner 
from his implied warranty of seaworthiness for the 
service undertaken must be plain and unequivocal. 89 
Contractual provisions or exceptions exempting the 
owner from the general obligation of furnishing a 
seaworthy vessel will not be extended by construc¬ 
tion to apply to a state of unseaworthiness existing 
at the commencement of the voyage, 90 and, if the 
owner desires the exemption to cover a condition of 
unseaworthmess then existing, he must unequivocal¬ 
ly so contract, 91 but it has been held, under a char¬ 
ter party exempting the shipowners from liability 
for accidents of machinery, that the ship and its 
owner are relieved from liability for accidents oc- 
curing to the machinery after making the charter 
party, even if the ship was unseaworthy at the 
time the charter party was made and the vessel 
delivered to the charterer. 92 

The implied warranty of seaworthiness is not 
done away with by a less comprehensive express 
warranty, 93 and the implied warranty of seaworthi¬ 
ness at the time the voyage begins is not varied by 


an express warranty that the vessel shall be staunch, 
strong, etc., for the voyage. 94 However, a charter 
provision, which warranted the vessel on delivery 
as seaworthy so far as due diligence can make her 
so, has been held a limited, not an absolute, warranty 
of seaworthiness, 95 and such a warranty relieves 
the owner from liability for latent defects unless 
there was a failure to use due diligence. 96 It has 
also been held that an agreement that the vessel 
shall be kept tight, staunch, well fitted, and tackled 
for a particular voyage excludes a warranty by the 
owners that she be seaworthy at the commencement 
of the charter party or that she should continue so 
during the term, 97 but if any defect or want of 
suitable repair is remedied as soon as by the use 
of due diligence it could be discovered and proper 
opportunity had to repair the vessel and make her 
seaworthy, such covenant is performed 98 

The provisions m a charter party that all dam¬ 
ages and accidents of whatever nature should be 
mutually excepted during the currency of the pres¬ 
ent charter party, provided they did not result from 
lack of diligence of the owners or managers of the 
vessel, has been held to refer to a failure of dili¬ 
gence by those employed by the owners or managers 
to make the vessel seaworthy, 99 as well as to the 
failure of personal diligence of the owners or 
managers, 1 and, where the shipowners fail in their 
duty of using due diligence, they are liable to the 
charterer. 2 Where a provision requiring the vessel 
to be docked, bottom cleaned, and painted when the 
charterer deems necessary is stricken from the 
charter, the charterer cannot take the chance of 


88. TJ.S.—Cullen Fuel Co v. W E. 
Hedger, Inc., N.Y, 54 S Ct. 10, 290 
U S 82, 78 L Ed 189. 

Scrutiny of exceptions 

Warranty of seaworthiness is a 
favorite of admiralty and exceptions 
to it or limitations on it are narrow¬ 
ly scrutinized —Metropolitan Coal Co. 
v. Howard, C.C.AN.Y., 155 F 2d 780 

89. US—The Toledo, DCNY, 30 
F.Supp. 93, affirmed, C.C.A., 122 F. 
2d 255 

58 C J. p 178 note 27. 

Contract limiting 1 owner's liability as 
earner generally see infra §§ 131- 
138 

90. U.S.—The Carib Prince, N.Y., 18 
S.Ct. 753, 170 U.S. 655, 42 L.Ed. 
1181. 

Wash.—Revett v. Globe Nav. Co., 123 
IP. 459, 68 Wash. 300. 

Responsibility for damage between 
certain dates 

Oiarter party imposing responsibil¬ 
ity for damage to boat between cter- 
tain dates did not relieve owner of 
obligation to furnish seaworthy boat 


—The Virruth, DCN.T, 25 F.Supp 
904. 

91. U.S —The Carib Prince, NY, 18 
S.Ct 753, 170 US 655, 42 L.Ed 
1181 

92. US.—The Toledo, D.CNY., 30 
F Supp 93, affirmed, C C.A, 122 F. 
2d 255. 

Peril of machinery 

The fracture of the web of crank¬ 
shaft after commencement of char¬ 
ter, as result of a latent defect, was 
an excepted “peril of machinery" re¬ 
lieving vessel owners from agreement 
to deliver vessel to charterer in sea¬ 
worthy condition —The Toledo, su¬ 
pra. 

93. U.S.—Patton-Tully Transp Co 
v Barrett, CCA Ohio, 37 F.2d 516 

58 C J. p 178 note 30. 

94. U S.—The Smyrna, CCAMd, 62 
F.2d 1048—Bowring v. Thebaud, N. 
Y., 56 F. 520, 5 CCA 640—Sum¬ 
ner v. Caswell, D C.N.Y., 20 F. 249. 

95. U.S.—Alcoa S. S. Co. v. U. S, 
* D.C.N.Y., 94 F.Supp. 406. 
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96. US.—Alcoa S. S. Co. v. U. S., 
supra. 

97. Mass.—Cook r. Gowan, 15 Gray 
237. 

98. Mass—Cook v. Gowan, supra. 

99. U S —Ore Steamship Corp. v. 
D/S A/S Hassel, C.C.ANY., 137 F. 
2d 326 

1. US —Ore Steamship Corp. v. 
D/S Ays Hassel, supra. 

2. US —Ore Steamship Corp. v. 
D/S A/S Hassel, supra. 

Relief from liability for damages in 
loading 

Provision m charter party concern¬ 
ing steveddrmg which declared that 
ship owners were not to be responsi¬ 
ble for shortage or damage to cargo 
meant only that owners should not 
be responsible for damage to cargo 
in loading, and did not relieve owners 
of liability for damage resulting 
from failure to use due diligence to 
make ship seaworthy —Ore Steam¬ 
ship Corp. v. D/S A/S Hassel, supra 
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the bottom becoming foul if the vessel trades in 
tropical waters and then hold the owner liable 
therefor under a distinct provision of general fit¬ 
ness in the charter. 3 

f. Assumption of Bisk 

The existence of an implied warranty of seaworthiness 
does not necessarily exclude the doctrine of assumption 
of risk of unseaworthiness by the charterer. j 

The existence of an implied warranty of sea¬ 
worthiness does not necessarily exclude the doctrine 
of assumption of risk of unseaworthiness by the 
charterer 4 and where, notwithstanding the unsea¬ 
worthiness is apparent, the charterer, although he 
has power to prevent it, allows the loading of cargo 
to proceed and the vessel to depart m its unfit 
condition, he assumes the risk of loss through un¬ 
seaworthiness. 5 The fact that the charterer agrees 
to assume full responsibility for the vessel and to 
return it in good working order and repair does 
not preclude him from the benefit of the implied 
warranty of seaworthiness. 6 

g. Rejection of Unseaworthy Vessel 

Where a vessel is unfit to enter on the service for 
which it is chartered, the charterers are Justified in re¬ 
turning it. 

Where a vessel is unfit to enter on the service 
for which it is chartered, the charterers are justified 
in returning it ; 7 so, where several impartial, com¬ 
petent, and experienced persons, agents of various 
underwriters, have, after examination of a ves¬ 
sel, expressed the belief that she is not seaworthy, 
and the owner has refused to dock the vessel and 
settle the question, the charterers are justified in 
rejecting her, notwithstanding the subsequent good 
performance of the ship. 3 

Provision for cancellation . Under a charter 
which warrants a vessel to be tight, staunch, and 


strong and in every way fit for the service, and 
which gives the charterer the right to cancel if she 
becomes defective for service, the vessel is not re¬ 
quired to be perfect, but must be m good condition 
and efficient and reasonably safe for the service 
which is required of her. 9 Where a charter gives 
the charterers the option to cancel the charter on 
the vessel’s failure to report for cargo on or be- 
j fore a specified date, unseaworthiness of the vessel 
I at the time the charter was entered into is not a 
ground for cancellation of the charter, notwith¬ 
standing the warranty of seaworthiness, if the ves¬ 
sel is put m seaworthy condition before such date; 10 
on the other hand, where a charter party gives the 
charterers the option to cancel the charter on the 
failure of a vessel chartered as an auxiliary schoon¬ 
er to report for cargo on or before a specified 
date, and on such date the auxiliary engines have 
not been connected with the oil tanks, or assembled, 
the charterers may cancel the charter under a pro¬ 
vision of the charter warranting seaworthiness. 11 

h. Damages 

All damages which flow naturally from a breach of 
warranty of seaworthiness may be recovered by the char¬ 
terer. 

All damages which flow naturally from a breach 
of warranty of seaworthiness may be recovered by 
the charterer. 12 If the speed of the vessel is not 
up to the charter requirements, and in consequence 
the cargo is injured, the charterer may recover dam¬ 
ages measured by the deterioration of the cargo due 
to delay; 13 but damages are not recoverable for 
delay due to accidents excepted under a charter par¬ 
ty. 14 Where, in the case of a shipment of cattle by 
reason of the unseaworthiness of the vessel, they 
were not delivered at the time when, and place 
where, they should have been, it was held that a 
recovery may be had for loss through shrinkage 


3- U.S—Dampskibselskabet Norden 
v, Isbrandtsen-Moller Co, D.C N.Y., 
43 F 2d 560 

4. U.S —Sun Co. v Philadelphia 
Transp , etc , Co, D C Fa , 244 F 
580. 

58 C J. p 178 note 38. 

5. U.S —Sun Co v Philadelphia 

Transp , etc, Co , supra. 

6. US —Patton-Tully Transp Co. v 
JBarrett, C.A Ohio, 37 F 2d 516 

7- U.S—McAdams v. Leverich, D.C 
N.Y., 35 F. 305. 

8 . U S.—Svendsen v. Stursberg, D 
CN.Y., 31 F. 86. 

9. U.S.—McCaldm Co v. Cargo of 

Lumber, D.C.Pa., 198 F. g28. | 


10. U S —Oneida Nav. Co. v. L 

Richardson & Co, Inc, CCANY, 
282 F. 241 

11- U.S —Oneida Nav Co. r, L. 

Richardson & Co, Inc., supra, 

12. U S.—Aaby v. States Marine 
Corp, DC.N.Y., 80 F.Supp 328, af¬ 
firmed, C A., 181 F 2d 383, certio¬ 
rari denied 71 S Ct 66, 340 US. 
829, 95 L Ed 609—The Benefactor, 
D.C.Va., 242 F. 582, modified on oth¬ 
er grounds Clinton v. Smith & Ter¬ 
ry, 249 F. 119, 161 C.C.A. 171. 

58 C.J. p 180 note 79. 

Limitation of liability by statute 
(1) Recovery for damages result¬ 
ing from unseaworthiness of charter¬ 
ed vessel at time of charter is not 
limited to damages allowable under 
Limitation of Liability Act.—W. R. 
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Grace & Co v Charleston Lighterage 
& Transfer Co, CASC., 193 F 2d 
539. 

(2) Where barge loaded with cot¬ 
ton sank while being towed by tug, 
and barge was unseaworthy at time 
of charter with respect to lack of 
proper inspection and rot, the owner 
of barge was liable to charterer for 
loss of cotton without limitation of 
liability to value of barge—W. R. 
Grace & Co. v. Charleston Lighterage 
& Transfer Co., supra. 

13. U.S—Wessels v. The Ceres, N. 
Y., 72 F. 938, 19 CCA 243. 

58 C.J. p 181 note 80. 

14. U.S.—'The Curlew D.C.Md., 51 F 
246, affirmed 55 F. 1003, & C.C.A. 
286. 
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in weight from the protracted voyage, 15 and through 
fall in market value during the delay in arriv¬ 
ing. 16 

Where it is known to both of the parties that a 
cargo is of a perishable nature, the owner of a 
vessel which becomes unseaworthy on the voyage to 
the port of loading is liable to the charterer for 
damage resulting to the cargo from the inability of 
the vessel to take it or from delay in making re¬ 
pairs, where the disability of the vessel is not re¬ 
ported to the charterer on her arrival at the port of 
loading. 17 If a vessel proving unseaworthy after 
leaving port is obliged to return to the port and 
abandon the voyage, the charterer is entitled to re¬ 
cover the value of the fuel consumed on the uncom¬ 
pleted voyage. 18 There is no implied promise in a 
charter party for the owner to reimburse the hirer 
for casual profits lost by his advancing money to 
pay for necessary repairs on the vessel. 19 

Proximate cause . The owner cannot be charged 
with damages for delay in delivering the vessel to 
the charterer, which is not occasioned by its fault. 20 

Effect of insurance . The charterers may recover 
from the owners the whole amount of a loss oc¬ 
casioned by unseaworthmess, although the under¬ 
writers have already paid part of the loss 21 or have 
paid the full loss 22 

Refusal of vessel. Where, by reason of the unfit¬ 
ness of the vessel, the charterers are justified m re¬ 
turning it to the owner, they are entitled to recover 
such actual damages as they may have sustained 23 

§ 37. Readiness and Dispatch of Vessel 

a. In general 


b. Delay in sailing for, or arrival at, po-rf 

of loading 

c. Dispatch money 

a. In General 

The vessel must be tendered and ready for loading at 
the time and place specified in the charter. 

The vessel must be tendered 24 and ready for load¬ 
ing 25 at the time and place specified in the charter. 
If there is no express provision as to the time a 
chartered vessel shall be tendered at the designated 
port, the vessel must proceed to the port named in 
the charter and tender services within a reasonable 
time, 26 and for refusal to accept such services the 
charterer may be liable for a breach of his con¬ 
tract, as discussed mfra § 48; but there is no 
breach of the charterer’s contract to load until the 
lay days provided for therein have expired. 27 
Provisions m a charter party that a vessel should 
be m readiness to receive cargo so that lay days 
would commence not later than a certain date are 
of the essence of the contract, 28 and, if the vessel 
is tendered so that lay days commence after such 
date, the charterer is not bound to receive the ves¬ 
sel 29 If necessary, the vessel must wait for cargo 
at the port of loading during all the agreed lay 
days, 30 but, where the charterer refuses to accept 
the vessel or provide a cargo, the owner need not 
keep her in readiness for delivery during all the lay 
days. 31 

The charterer’s right to cancel, where the ship 
chartered is not ready to sail by a stipulated time, 
does not imply a promise by the owners to tender the 
ship on or before that day, 32 and the charterer, in 
addition to cancellation, cannot recover damages. 33 
However, the shipowner is bound to send the ship 
to the loading port, 34 even though it is obvious that 


15. U.S—The Caledonia, Mass, 15 S. 
Ct. 537, 157 U.S. 124, 39 L. Ed. 644. 

18, TJ.S—The Caledonia, supra. 

17. TJ.S.—The Ask, DC.N.Y., 156 F. 
678. 

18. TJ.S.—TJ S v. Bedouin SS Co., D 
C.N.Y., 196 F. 222. 

L9. Mass—Kimball v. Tucker, 10 
Mass 192. 

20. TJ.S —Tweedie Trading- Co. v 
Dene Shipping Co., D.C N.Y., 140 F 
779. 

58 C.J. p 181 note 87. 

21. Pa—Meyer v. Barker, 6 Binn 
228. 

22. TJ.S.—Federal Forwarding Co. v. 
Lanasa, CCAMi, 32 F.2d 154. 

23. TJ S —McAdams v. Levench, D.C. 
N.Y., 36 F. 305. 


24. TJ S —Anderson v Texas Co., C 
CANY, 279 F 76 

58 C.J p 181 note 92, p 182 notes 
96, 1. 

Cancellation of charter for delay see 
supra § 31 

25. U S —United Transp Co v. Ber- 
wmd-White Coal-Mm Co., C C A.N 
Y, 13 F.2d 282. 

58 C.J. p 181 note 93. 

26. U.S—U. S. Gypsum Transp. Co 
v Dampskibs Aktieselskabet Kar- 
moy, D C N Y , 48 F 2d 376, affirmed, 
CCA, 54 F 2d 1086. 

58 C.J. p 182 note 96. 

27. US—Steger v. Orth, NY., 258 
F. 619, 170 C C.A. 73, certiorari de¬ 
nied 40 S.Ct. 11, 250 U.S 663, 63 
LEd. 1196. 

28. Md—Barker v. Borzone, 48 Md 
474 

! 58 C.J p 182 note 1. 
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29. Md —Barker v. Borzone, supra 

30. US—Hall v. Hurlbut, CCMd., 
11 FCas No 5,936, Taney 589. 

58 C.J. p 182 note 2 

31. U S —Hall v. Hurlbut, supra. 

58 C J p 182 note 3. 

32. U S.—U S Gypsum Transp. Co. 
v. Dampskibs Aktieselskabet Kar- 
moy, D C N.Y, 48 F.2d 376, affirm¬ 
ed, CCA., 54 F.2d 1086 

58 C J p 182 note 5. 

33. U S.—Sanday v. TJ. S. Shipping 
Board Emergency Fleet Corp., D.C. 
N.Y, 1 F.2d 390, affirmed, CCA., 6 
F 2d 384, and certiorari denied 46 
S.Ct. 19, 269 U.S 556, 70 L.Ed 409. 

58 C.J. p 182 note 6. 

34. U.S.—Sanday v. U. S. Shipping 
Board Emergency Fleet Corp., su- 

, pra. 

| 58 C.J. p 182 note 7. 
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she, pannot arrive before the cancellation date, 35 
and the charterer cannot be compelled to say how he 
will exercise his option until such date. 36 

b. Delay in Sailing for, or Arrival at, Port of 
Loading 

The vessel must sail to enter on the charter at the 
port of loading at the time stipulated, such stipulation 
being construed as a condition precedent or warranty, 
which, if not fulfilled, entitles the charterer to reject the 
vessel. 

The vessel must sail to enter on the charter at the 
port of loading at the time stipulated, 37 such stipula¬ 
tion being construed as a condition precedent or 
warranty which, if not fulfilled, entitles the char¬ 
terer to reject the vessel, 38 or, in some cases to 
recover damages, 39 unless the delay was caused by 
the fault of the charterer, 40 or he has waived his 
right by failing to object 41 or by loading the 
cargo. 42 In the absence of an express stipulation 
as to the time a vessel will sail, one is implied, 43 
and the vessel must proceed with reasonable dis¬ 
patch to the port named in the charter. 44 The 
parties may be relieved from the contract when ar¬ 
rival of chartered ship is delayed by causes mutually 


excepted in the charter party, 45 as by inevitable 
accident, 16 perils of the sea, 47 or public enemy, 48 
but the vessel is bound to proceed with reasonable 
diligence 49 on the contract as soon as the cause 
of delay is removed, 50 the charterer will be bound 
to accept if the master used reasonable diligence in 
bringing her to port, 51 and if the vessel is tendered 
within a reasonable time 52 A forcible detention 
will excuse from the performance of the obligation 
created by law, 53 and it seems that a charterer will 
be excused from performance if his object has been 
defeated by the vessel’s delay. 54 

c. Dispatch Money 

Dispatch money arises purely from contract, and Is 
a premium paid the charterer by the vessel for days saved 
which may be used in completing the voyage. 

Dispatch money arises purely from contract, 55 
and is a premium paid the charterer by the vessel 
for days saved which may be used m completing the 
voyage; 56 it is a premium offered for hastening a 
definite task. 57 Under a charter party so provid¬ 
ing, if the cargo shall be laden or discharged at an 
earlier date than is specified, the charterer shall be 
entitled to dispatch money, 58 which shall be com- 


35. US—Sanday v. U. S. Shipping 
Board Emergency Fleet Corp, su¬ 
pra. 

36- US.—Sanday v U. S. Shipping 
Board Emergency Fleet Corp, su¬ 
pra. 

37. US —Gill v. Browne, Pa., 53 F. 
394, 3 C C A. 573. 

58 C.J p 182 note 12. 

38. U S.—Giuseppe v. Manufactur¬ 
ers' Export Co., D C.Ala., 124 F. 
663. 

58 C.J. p 182 note 13. 

39. U S —U. S. Gypsum Transp. Co. 
v Dampskibs Aktieselskabet Kar- 
moy, DCNY., 48 F.2d 376, af¬ 
firmed, CCA, 54 F.2d 1086. 

58 C.J. p 1S3 note 14. 

40. N.Y.—Woolsey v. Fmke, 2 N.Y.S. 
112, 49 Hun 609. 

58 C.J. p 183 note 15. 

41. U.S—U. S Gypsum Transp Co. 
v. Dampskibs Aktieselskabet Kar- 
moy, DCNY., 48 F.2d 376, affirmed, 
CCA., 54 F.2d 1086. 

42. U.S—Schooner Mahukona Co. v 
Charles Nelson Co , D C Cal., 142 F 
615—The Ekliptika, D C.Pa., 95 F 
836. 

43. U.S.—Heller v. Pendleton, DJC N. 
Y„ 148 F. 1014. 

5& C.J. p 183 note 17. 

44. U.S-—Hildebrand v. Geneva Mill 
Col, D.CLAIa., 32 F.2d 343. 

58 <XJ. p 183 note 18. 

45. U.Sl—P yman v. Von Smgen, D.C 
Mi, 3 F. 802, 5 Hughes 196. 

58 C.J- p 183 notes 20, 21, p 184 note 

22 . 


48. US —The Star of Hope, D C Me., 
22 FCas No 13,312, 1 Hask. 36. 

47. U S —Lewis v. Mowinekel, N.Y , 
215 F. 710, 132 CCA. 88. 

58 C.J. p 183 note 21 

48. U.S—Fearing v Cheeseman, C C. 
Me, 8 FCas No 4,710, 3 Cliff. 91. 

58 C.J p 184 note 22. 

49. N.Y.—Renard v. Sampson, 12 N 
Y. 561. 

50. U.S.—Street v. The -Progresso, 
D.C.Pa, 42 F 229, affirmed The 
Progreso, 50 F. 835, 2 C.C A. 45 

51. U.S—Lovell v. Davis, La., 101 
U.S. 541, 25 L.Ed 944. 

58 C J. p 184 note 25. 

52- US —Thebideau v. Cairns, D.C. 

Me., 171 F. 233. 

58 C.J. p 184 note 26. 

53. U.S.—Street v. The Progresso, D. 
C.Pa., 42 F 229, affirmed The Pro¬ 
greso, 50 F. 835, 2 C.C.A. 45. 

58 C.J. p 184 note 28. 

54. U.S —Fearing v. Cheeseman, C C 
Me, 8 FCas.No.4,710, 3 Cliff. 91. 

58 C.J. p 184 note 29. 

55. U.S —The Dnebergen, C.C.A.Fla., 
60 F.2d 367—Matlack Coal, etc., 
Co. v New York, etc.. Extract Co., 
CCA N.Y, 30 F.2d 275. 

Demurrage see infra Si 203-223. 
Waiver 

Although the regulation of the 
joint committee of the United States 
Shipping Board and Food Adminis¬ 
tration authorized dispatch money, 
the charterer waived his right to 
such dispatch money by accepting a 
charter party prepared by the com¬ 
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mittee, which made no provision 
therefor.—Earn Line S S. Co. v. Ma- 
nati Sugar Co, C.C.A.N.Y., 269 F. 774. 

56. U S —The Dnebergen, C.C.A.Fla., 
60 F 2d 367. 

57. U S.—Fargrove Nav Co., Ltd. v. 
Lavmo, D.C.Pa., 191 F. 525. 

Other statements 

Dispatch money is in rebate of hire, 
since the ship was released for her 
business so much earlier —Matlack 
Coal, etc, Corp. v. New York, etc.. 
Extract Co., C.C A.N.Y., 30 F.2d 275. 

58. U.S—George E. Warren Corp. v. 
Britain S. S. Co., C.C.A.Mass., 100 
F 2d 283—The Dnebergen, CCA. 
Fla., 60 F.2d 367 — U. S. v. Gano- 
Moore Co, DC Pa., 35 F.2d 395- 
South American Metal Co. v. Kjoge, 
CCAVa, 12 F 2d 562—The Corvus, 
C.C.A.Md, 288 F. 973—Pool Ship¬ 
ping Co. v. Samuel, Pa., 200 F. 36, 
118 C.C A. 264—West India S. S. 
Co. v. Field Line, D.C.N.Y., 196 F. 
591—Fargrove Navigation Co. v. 
Lavmo & Co, D.C.Pa, 191 F. 525 
—Holman v. Gans S. S Line, N.Y., 
186 F. 96, 108 C.CJL 208—Elder- 
Dempster S. S. Co. v. Earn Line 
S. Co., NY., 168 F. 50, 93 CC.A. 
472—Carbon State Co v. Ennis, 
Fa., 114 F. 260, 52 C.C.A. 146. 

58 C.J. p 184 note 30. 

Mistake in deduction from freight 
Charterer could recover from own¬ 
ers balance of dispatch money which 
charterer's clerk, through careless 
mistake in computation of lay days, 
failed to deduct from freight, as such 
mistake in computation was not a 
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puted at a rate per diem or pro rata for any part 
of a day saved. 69 The time saved to the ship m 
loading or discharging depends on the charter pro¬ 
visions, 60 and, where time saved is not definitely 
defined in the charter party, the time saved must be 
left to a construction of the charter party, 61 which 
is to be determined by the lex loci contractus, 62 ex¬ 
cept where the place of performance is in a foreign 
country. 63 Thus, it has been stated in construing 
particular provisions that the time saved is only the 
time comprised between the time when the loading 
or discharging is actually completed and the time 
when the lay days expire, 64 or the lay days re¬ 
maining untfsed, 65 or the time saved to the vessel 
from the time allowed for loading, 66 or all time 
saved to the ship, and not merely time saved in 
loading. 67 

In determining the time saved for which dispatch 
money is due, it may be necessary to determine or 


compute the time allowed for loading or discharging, 
namely, the lay days, 63 and, where the contract is 
express as to the time the lay days are to commence, 
it controls, 69 even though the loading or discharg¬ 
ing may actually begin before the stipulated time. 70 
Notice of readiness to load or discharge may be 
required before laying time begins, 71 but notice is 
unnecessary where the charterer has actual notice 
and loading begins, 72 or where the terms of the 
contract do not require it. 73 Provisions of the 
charter that the ship is to load m the usual and 
customary manner or according to the custom of the 
port apply only to the manner of loading and not to 
the time of loading, 74 especially where the charter 
party allows a specified number of running lay days, 
Sundays and holidays, even if used, excluded for 
loading. 75 

The method of computing lay days is subject to 
the control of contract provisions relative thereto. 76 


mistake of law—The West Nos ska, 

DC.NT, 2 F.Supp. 547. 

59. U.S —The Driebergen, C.C.A.Fla,, 
60 F 2d 367—Fargrove Navigation 
Co. v. Lavino & Co., D.CjPa., 191 F. 
525. 

68 C J. p 184 note 31. 

60. XX.S.—The Driebergen, C.C.A Fla, 
60 F.2d 367—The Corvus, D.C.Md, 
282 F 939, affirmed, C C.A., 288 F 
973—Pool Shipping Co v. Samuel, 
Pa., 200 F. 36, 118 C.C.A. 264- 
West India S. S Co. v. Field Line, 
D.CNT, 196 F. 591—Red “R" S. S. 
Co. v. North American Transport 
Co., N.Y., 91 F. 168, 33 C.CA. 432. 

61. U.S.—George E. Warren v. Bri¬ 
tain S. S. Co., C.C.A.Mass., 100 F. 
2d 283. 

62. U.S.—George E. Warren Corp. v 
Britain S. S, Co., supra. 

63. U.S.—George E. Warren v. Bri¬ 
tain S. S. Co., supra. 

64. U.S.—Pool Shipping Co v. Sam¬ 
uel, Pa., 200 F. 36, 118 C C.A. 264. 

65. U S.—The Driebergen, C.C.A. 
Fla., 60 F.2d 367. 

66. U.S.—Pool Shipping Co v. Sam¬ 
uel, Pa, 200 F. 36, 118 C.CA. 264- 
West India S S. Co v. Field Line, 
D.CN.I., 196 F. 591—Red “R” S 
S. Co. v. North American Transport 
Co., N.Y., 91 F. 168, 33 C.C A. 432 

67. U S.—South American Metal Co. 
v. Kjoge, C-C.A.Va., 12 F 2d 562. 

68 . U.S.—The Driebergen, CCA Fla, 
60 F.2<f 367—(Pool Shipping Co. v 
Samuef, Pa., 200 F. 36, 118 C.C.A 
264—Elder Dempster S S Co. v 
Sam Line S. Co., NY., 168 F. 60, 
93 C.GA 472—Red “R" S S. Co. 
v. North American Transport Co, 
N-Y. f( 91 F. 168, 33 C.C.A. 432 

Lay days as, tq demurrage see Infra 
$ 217 - 


69. U.S.—The Driebergen, C.C A Fla, 
60 F.2d 367—South American Metal 
Co v Kjoge, CCA.Va, 12 F 2d 562 
—Elder Dempster S S Co v Earn 
Line S S Co, N.Y., 168 F. 50, 93 
C.C A. 472. 

Availability of cargo 

Charterer’s obligation to load com¬ 
menced only when cargo became 
available, with respect to computa¬ 
tion of dispatch money, where own¬ 
ers under charter party had privi¬ 
lege of canceling contract or waiting 
on owners* time m case of nonavail¬ 
ability of cargo.—The West Nosska, 
DC.N.Y., 2 F.Supp. 547. 

Tree time 

(1) Where charter party provided 
lay days for loading, if required by 
charterer, were not to commence be- i 
fore ninety-six hours, charterer was 
allowed free time only if required.— 
U. S. v. Gano-Moore Co., D.C.Pa., 35 
F 2d 395. 

(2) Charter party providing for 
free time at discharging port was 
held to give free time at each unload¬ 
ing port.—South American Metal Co. 
v Kjoge, C.C.A. Va., 12 F.2d 562. 

(3) Under charter party providing 
for seventy-two-hour period before 
lay days begin to run, Saturday aft¬ 
ernoon, Sunday, and Armistice Day 
will not be added to seventy-two- 
hour period m determining dispatch 
money, Sundays and legal holidays 
not being excepted from seventy-two- 
hour clause.—South American Metal 
Co v. Kjoge, supra. 

Fort closed at night 

Where lay days were to commence 
twenty-four hours after arrival at 
or oft discharging port, lay days fpr 
unloading cargo on ship arriving at 
night do not commence to ruu until 7 
o’clock on morning following, at port 


legally closed until 7 A.M.—South 
American Metal Co. v. Kjoge, supra. 

Delay caused by custom of port 
does not postpone the commencement 
of lay days as provided for in the 
charter.—Carbon Slate Co. v. Ennis, 
C.C A Pa., 114 F. 260. 

70. U.S.—The Driebergen, C.C.A. 
Fla, 60 F.2d 367—Elder-Dempster 
S. S. Co. v Earn Line S. Co., N.Y., 
168 F. 50, 93 C.CA 472. 

58 C J. p 184 note 30 [c]. 

71. U S —The Driebergen, C C-A-Fla., 
60 F 2d 367—The Unionist, D.C 
Va, 48 F. 315. 

Notice on holidays 

Under charter providing that Sun¬ 
days and holidays shall not count as 
lay days, and that charterer might 
cancel charter if vessel was not ready 
on or before a particular holiday, 
it has been held that, although the 
latter provision seemed to make the 
particular holiday available for the 
purpose of giving notice, a notice 
given on that day was inoperative 
and lay days commenced second day 
thereafter—The Unionist, supra. 

72. U.S —The Driebergen, C.C A.Fla, 
60 F.2d 367 

Waiver 

Written notice to charterer of ves¬ 
sel's arrival at each loading port 
was waived, with respect to compu¬ 
tation of dispatch money, where char¬ 
terer had actual notice, and loading 
began after arrival.—The Driebergen, 
supra. 

73. U.S—Holman v Gans S S. Line, 
N.Y., 186 F 96, 108 C.CA. 208. 

74. U.S.—Holman v. Gans S S Line, 
supra—Carbon Slate Co. v. Ennis, 
Fa., 114 F 260, 52 CC.A. 146. 

75. U.S—Holman v. Gans S. S. Line, 
N.Y., 186 F 96, 108 C.C.A. 208. 

76. U.S.—The Driebergen, C.C.A. 
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Thus, it has been held, that where the charter speci¬ 
fies the number of days allowed for loading, ex¬ 
clusive of Sundays and holidays, and provides that 
dispatch is to be allowed the charterer for each run¬ 
ning day or part of a day saved in loading, the dis¬ 
patch is to be computed on the difference between 
the time when the loading was actually completed 
and the vessel turned over to the master for the 
purpose of the voyage, and the time when the lay 
days for loading would have expired under the 
charter, including Sundays and holidays occurring 
during such time; 77 but the charterer cannot have 
dispatch for any time elapsing after the vessel was 
loaded but unable to sail because the charterer 
withheld the clearance papers unjustifiably. 78 

Prima facie the presumption is that the obj'ect and 
intention of dispatch clauses are that the shipowner 
shall pay to the charterer for all time saved to the 
ship, calculated in the way in which, in the converse 
case, demurrage, would be calculated, 79 that is, tak¬ 
ing no account of the lay-day exception, 80 but this 
presumption may be displaced, 81 and it is displaced 
where either lay days and time saved by dispatch are 
dealt with in the same clause and demurrage in an¬ 


other clause,^ or lay days, time saved by dispatch, 
and demurrage are dealt with in the same clause. 83 
Hence, where lay days, demurrage, and dispatch 
money are dealt with in different clauses, 84 or lay 
days are dealt with in one clause and dispatch and 
demurrage in another, 85 and nothing in the colloca¬ 
tion of the words, or otherwise, indicates that the 
days saved are used in the same sense as the lay 
days, as described m the lay day clause, 86 dispatch 
money is payable for all time saved to the ship in¬ 
cluding Sundays and holidays. 

Under particular provisions of the charter party 
it has been held that a loss of time at one port may 
be offset against a saving at another port. 87 Under 
a charter party providing that the time allowed for 
loading and discharging is to be reversible, a 
charterer electing to pool the lay days is only en¬ 
titled to add to the lay days allowed for discharging 
the lay days saved in loading, 88 and not days saved 
other than lay days. 89 

Settlements of dispatch money made by the master 
of the ship in accordance with the rights of the 
parties will generally be held to be binding on the 
shipowner, 90 especially where it is shown that the 


Fla, 60 F2d 367 —South American 
Metal Co. v. Kjoge, CCAVa, 12 F. 
2d 562—The Corvus, C C.A.Md., 288 
F. 973—Pool Shipping Co. v. Sam¬ 
uel, C.C.A Pa , 200 F. 36. 

Bad weather 

Under charter providing for load¬ 
ing and unloading of specified tons 
per day, during working days, Sun¬ 
days and had weather, etc, being ex¬ 
cepted, term ‘had weather*’ Is con¬ 
strued to include weather not fit or 
reasonably safe for loading by reason 
of the state of the sea as well as of 
the atmosphere, and the days during 
■which there was such weather must 
be deducted from the time taken in 
loading and discharging in computing 
the amount of dispatch money.—The 
Ocean Prince, D C.N.Y., 50 F. 115. 
Clearance day 

Charter party providing that char¬ 
terers might finish loading on day 
steamer was cleared without count¬ 
ing it as lay day used, “neither shall 
it count for dispatch money/* re¬ 
quires that clearance days used for 
loading should be considered as lay 
days used, for purpose of computing 
dispatch money—The Driebergen, C. 
CA.Fla., 60 F 2d 367—The Twilight, 
D.C.Ala. f 194 F 926—The Muirfield, 
D.C.Fla., 174 F. 75. 

Holidays 

(1) Whether Saturday was to be 
deemed a half holiday for purpose of 
calculating dispatch money under 
English charter party was to be de¬ 
cided by local law of port of dis¬ 
charge in Massachusetts—George E 


Warren Corp v. Britain S. S. Co., C. 
C.A.Mass. ( 100 F.2d 283. 

(2) Under charter provisions ex¬ 
cluding Sundays and holidays, holi¬ 
day time, as fixed by the statute of 
the port of loading, will not be in¬ 
cluded m the running days—Holman 
v. Gans S. S. Line, N.Y., 186 F. 96, 
108 CC.A. 208. 

Weather working days 

(1) Weather working day is a day 
otherwise a working day, according 
to the custom of the port, on which 
the weather permits loading —The 
Driebergen, CC.A.Fla., 60 F.2d 367 

(2) Where lay days are weather 
working days, failure to show custom 
of port with respect to ordinary 
working hours, or effect of rain dur¬ 
ing morning, may prevent determina¬ 
tion whether day was lay day within 
charter party.—The Driebergen, su¬ 
pra. 

77. U.S—West India S. S. Co. v. 
Field Line, DCNY., 196 F 591- 
Red "R” S. S. Co. v. North Ameri¬ 
can Transport Co, N.Y., 91 F. 168, 
33 C.C A. 432. 

78. U.S —Red **R ** S S Co. v. North 
American Transport Co., supra 

79. U.S.—George E. Warren Corp. v 
Britain S. S Co., C.C A.Mass., 100 
F.2d 283—U. S. v. Gano-Moore Co., 
D.C Pa, 35 F.2d 395. 

80. U.S—George E Warren Corp v. 
Britain S. S. Co., C.C.A.Mass., 100 
F 2d 283—U. S, v. Gano-Moore Co , 
D.CJPa., 35 F.2d 395. 

81. U S.—George E. Warren Corp. v. 
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Britain S. S. Co., CCAMass, 100 
F 2d 283—U S v Gano-Moore Co , 
D.C Pa , 35 F 2d 395. 

82. US —George E, Warren Corp. v 
Britain S. S Co, C.CA.Mass, 100 
F.2d 283—U. S v. Gano-Moore Co , 
DC.Pa., 35 F.2d 395. 

83. U S —George E. Warren Corp v 
Britain S. S. Co., C'C.A-Mass, 100 
F.2d 283—U. S. v. Gano-Moore Co , 
D.C-Pa, 35 F 2d 395. 

84. U.S—George E Warren Corp v 
Britain S. S Co., CCA-Mass, 100 
F 2d 283—South American Metal 
Co. .v. Kjoge, C.C.A-Va., 12 F.2<1 
562. 

85. U.S —U. S. v. Gano-Moore Co, D. 

C.Fa., 35 F.2d 395. 

88. U S.—U. S. v. Gano-Moore Co , 
supra. 

87. U S.—South American Metal Co 
v. Kjoge, C C.A.Va., 12 F 2d 562. 

88. U S.—George E. Warren Corp. v 
Britain S. S. Co., CC.A.Mass., 100 
F 2d 283. 

The effect of the term ‘‘reversible,” 
as used in a charter party providing 
that the time allowed for loading and 
discharging is to be “reversible** or 
settled at each end as required by 
the charterers, is that the time of 
loading and discharging is to be set¬ 
tled at the discharging ports*— 
George E. Warren Corp. v. Britain S. 
S. Co, supra. 

89. U.S.—George B. Warren Corp. v. 
Britain S S. Co., supra. 

90. U.S.—South American Metal 
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charterer and the shipowner ratified the settlement 
made between the charterer’s agent and the master 
of the ship ; 91 but a document signed by the master 
of the ship stating the time saved m loading and 
discharging, especially if signed under protest, can¬ 
not vary the provisions of the charter party as to 
the method of computing time saved for the purpose 
of calculating dispatch money, 92 and such a docu¬ 
ment signed by the master of a ship, unless for the 
purpose of effecting a settlement of the amount of 
the dispatch money, cannot be regarded as altering 
the rights of the parties under the charter party, 93 
as the owner could not be bound by the action of 
the master to such an extent without authority. 94 

Right of consignee . As a consignee is liable for 
demurrage, his right to collect dispatch money is 
reciprocal. 95 

§ 38. Charterer’s Duty to Furnish Cargo 

In the absence of express stipulation, the duty of the 
charterer to furnish cargo is an absolute one. The cargo 
must be of the character described in the charter party 
and adapted to the character and capacity of the vessel. 

In the absence of express stipulations, 96 the duty 
of the charterer to furnish cargo is an absolute 
one. 97 When the charterer so agrees, he is bound 
to furnish and load a full and complete cargo, 98 
and for a failure on his part he may be liable for 
dead freight, 99 unless relieved by a clause in his 


contract, 1 and he cannot, without a valid reason, 
refuse to furnish cargo because of the stevedore 
employed by the master; 2 but where a charter par¬ 
ty provides that the vessel is to carry a full load, 
and places loading under the master’s direction, and 
provides that the charterer shall not be responsible 
for stowage, the latter is not liable for failure to 
take a full cargo resulting from defective stowage. 3 
The charterer may not be liable for full damages 
if the shipowner makes no effort to load cargo in 
space left vacant by the charterer. 4 

The charterer must furnish cargo as required by 
the charter, 5 within the time specified in the char¬ 
ter, 6 and a charter party which has been rendered 
void by the charterer’s failure to furnish cargo with¬ 
in such time cannot be revived by a subsequent ten¬ 
der. 7 Where no definite time is fixed in the charter 
party in which cargo is to be furnished for loading 
by the charterer, the law will presume that it was 
the intention of the parties that the vessel be loaded 
within a reasonable time. 8 Where the charterer 
consigns the vessel to the shipper for loading, he 
is responsible for the failure of the shipper to fur¬ 
nish a full cargo. 9 

Character of cargo to be furnished . The cargo 
must be of the character described in the charter 
party 10 and adapted to the character and capacity 11 
of the vessel, although the contract to hire covers 
the entire vessel 12 and provides for the payment of 


■Co. v. Rjoge, C.C.A.Va~, 12 F 2d 
562. 

91. U.S.—South American Metal Co 
v. Kjoge, supra. 

92. U S.—George E. Warren Corp. 
v. Britain S. S. Co. f C.C A Mass, 
100 F.2d 283. 

93. U S —George E Warren Corp v 
Britain S. S. Co., supra 

94. XT S.—George E Warren Corp. 
v. Britain S S. Co, supra. 

95. U.S.—The Corvus, DCMd, 282 
F. 939, affirmed, C.C.A., 288 F. 973. 

Estoppel of charterer 
Where charterers were advised by 
their agent at the port of discharge 
that the consignee claimed dispatch 
money earned m discharging, but 
failed to instruct the agent for a 
month thereafter, when the agent di¬ 
rected the owner to pay the dispatch 
money to the consignee, the charter¬ 
ers were chargeable with laches, 
which estopped them to deny the 
agent’s implied authority to give 
such direction.—The Sif, C.C A.N.Y., 
290 F. 361. 

96. U.S.-Lmd v. U. S., 44 CtCl. 558. 
58 C.J. p 185 note 34. 

97. TT.<S.—Lind v. XT. S, supra. 

58 C.J. p 185 note 36. 


98. US —McQuade v. McNaughton, 

DC-Pa, 49 F. 284. I 

58 C.J. p 185 note 43, p 191 note 21 
Duty of charterer to load full cargo 
see infra § 40. 

99. U S —The Rosemary, CCA 
Miss, 277 F 674. 

58 C.J p 185 note 43 [j]. 

1. U.S —Morse v. Lehigh, etc , Coal 
Co., C.C N Y , 36 F. 831. 

58 C J. p 186 note 44. 

Dead freight defined 

(1) In maritime sense, the expres¬ 
sion “dead freight” is used to de¬ 
note compensation payable to the 
owner when the charterer has failed 
to ship a full cargo—California & 
Eastern S. S. Co. v. 138,000 Feet of 
Lumber, D C Md , 23 F 2d 95, 97. 

(2) Other definitions see 17 C J. p 
1152 notes 8-14—58 C J. p 212 note 96 
[a]. 

2. U.S. — Thompson v. Bush, D C.Md , 
60 F. 631, affirmed 65 F. 812, 13 
CCA. 148 

3. U.S.—Manchisa v. Card, D.'C.SC, 
39 F. 492. 

4. Ala.—Murrell v. Whiting, 32 Ala 
54. 

58 C.J p 186 note 47. 
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5. Request or demand by master 

Under charter party providing that 
cargo is to be furnished as “requir¬ 
ed” by the master, it is sufficient on 
the ship's part if the master gives 
notice that he is In want of more car¬ 
go.—Tyson v. Belmont, D C.N.Y, 24 
FCas No 14,316, affirmed, C.C, Bel¬ 
mont v. Tyson, 3 F.Cas No 1,281, 3 
Blatchf. 530 

6. US —Societe Commerciale di 

Navigazione v. Consolidated Coal 
Co, CCAVa, 25 F 2d 590, certio¬ 
rari denied 49 S Ct. 31, 278 U.S 631, 
73 LEd 549. 

7. US —Societe Commerciale di 

Navigazione v. Consolidated Coal 
Co., supra. 

58 C.J p 186 note 49. 

8. u.S—Lind v. U. S., 44 Ct Cl. 558. 

9. U.S —-Hinckley v. Wilson Lumber 
Co, DC Me, 205 F. 974 

58 C J. p 186 note 55. 

10. U S.—The Aquarius, D C.Md, 44 
F 2d 805. 

58 C.J p 186 note 56. 

11. U.S.—Beecher v. Bechtel, CCN. 
Y, 3 FCas No 1,221, 3 Blatchf. 40. 

58 C.J p 187 note 58. 

12. Me—Husten v. Richards, 44 Me 
182 

58 C.J. p 187 note 59. 
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a fixed sum for its use. 13 The owner is not liable 
for property of a nature entirely different from the 
cargo specified, intrusted to the master and stolen by 
him. 14 

§ 39. Voyage 

a. In general 

b. Route; delay and deviation 

c. Destination and port of discharge 

a. In General 

Except as its meaning may be restricted by other 
provisions of the charter party, the term “voyage" has 
reference to the whole time during which the vessel Is 
engaged in performing the contract contained in the 
charter party. 

Except as its meaning may be restricted by other 
provisions of the charter party, the term "voyage” 
has reference to the whole time during which the 
vessel is engaged in performing the contract con¬ 
tained in the charter party. 15 There is some con¬ 
flict in the authorities as to whether the preliminary 
transit to the port of loading is a part of the voyage, 
it having been held to be so under the language of 
particular charters, 16 while under other charters 
it has been held that the voyage does not begin 
until the vessel is ready to load or the loading is 
completed. 17 Where a vessel actually and in fact 
leaves her port of loading with manifest intent to 
proceed to her port of destination, her voyage has 
begun, 18 although she may not have her full crew 
on board, where those on board are sufficient for 
the preliminary part of the voyage. 19 

Overlap and underlap . Where a vessel is char¬ 
tered without any limitation of time, it is an absolute 
and indefeasible hiring of the vessel for every 
voyage she shall have undertaken until notice is 
given by the owner of his intention to discontinue 
it. 20 After the expiration of a time charter, the 
charterer has no right to begin a fresh voyage. 21 
So, where a vessel is chartered for a series of voy¬ 
ages between specified dates, the charterer cannot 


enter on a voyage which cannot be completed with¬ 
in the time specified, 22 and he need not furnish a 
cargo for such a voyage ; 23 but where as evidenced 
by a provision for continuance of hire the charter 
contemplates the detention of the vessel beyond the 
charter period, the charterer may, under custom or 
usage, dispatch the vessel on a voyage mentioned 
in the charter where any considerable period re¬ 
mains of the charter term, although the voyage can¬ 
not be completed within the term. 24 Where the 
charter contains an option for its extension by the 
charterer, it has been held that the extended period 
begins from the completion of a voyage under the 
original term, although there is an overlap. 25 

Rcdelivery of vessel . The charter may contain an 
option permitting the charterer to retain the ves¬ 
sel after the expiration of the original term. 26 
Where the charter contains a stipulation for a re¬ 
delivery of the vessel but no particular place is 
designated, the charterer is required only to return 
it to the place from which it is taken, 27 and if the 
owner has the option to require the vessel to be de¬ 
livered at either one of two ports, the charterer, 
on failure of the owner to designate, may tender 
the vessel at either port. 28 Notice of readiness to 
deliver is equivalent to actual delivery where the 
owner does not see fit to come forward and ac¬ 
cept the delivery. 29 

b. Route; Delay and Deviation 

Where no time is specified In the charter for sailing, 
the implied obligation is that the vessel shall sail without 
unnecessary delay, and shall proceed with all reasonable 
dispatch to her destination, by the route specified in the 
charter. In the absence of an express provision in the 
charter, there is an implied warranty that the vessel will 
not deviate from the customary and usual route unless 
compelled to do so by necessity. 

Where no time is specified in the charter for 
sailing, the implied obligation is that the vessel 
shall sail without unnecessary delay, 30 and shall 
proceed with all reasonable dispatch 31 to her desti- 


13. Me—Husten v. Richards, supra 

14. US—Hart v. Leach, B.C.Md., 
21 F. 77. 

58 C.J. p 187 note 62. 

15. US —The Bucking-ham, D.C-Pa., 
129 F. 975 

58 C.J. p 187 note 63. 

38. U.S.—The Buckingham, supra. 
58 C.J. p 187 note 64. 

17. U.S.—Fearing v. Cheeseman, C. 
CLMe., 8 F.Cas.No.4,710, 3 Clift. 91. 

58 C.y. p 187 note 65. 

18. U.S.—Wood v. Hubbard, Pa-, 62 
F. “753, 10 CC.A. 623. 

19. US—Wood v. Hubbard, supra. 


20. Mass.—Cutler v. Winsor, 6 Pick. 
335, 17 Am.D. 385. 

21. U.S—Walsh v. Tweedie Trading 
Co., NY, 176 F. 60, 95 C.C.A. 336. 

58 C.J. p 190 note 7. 

22. U.S.—The Mary Adelaide Ran¬ 

dall, Conn., 98 F. 895, 39 C.C.A. 
335—Poland v. Maryland Coal Co* 
C.C S D., 19 F.OasJSTo.11,245, 14 

Blatchf. 519. 

23. U S —Poland v. Maryland Coal 
Co., supra. 

24. US —Anderson v. Munson, D.C. 
NY., 104 F. 913 

58 C.J. p 190 note 10. 
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25. U.S.— 1 The Rygla, NY, 161 F. 
106, 88 CCA 270. 

26. U.S.—Hunt v. Metcalf, IXC-CaL, 
47 F. 73, 

58 C J. p 190 note 12. 

27. Cal.—Albretson v. Hooker, 5 CaL 
176. 

28. U.S—Hunt v. Metcalf, B.C.CaL. 
47 F. 73 

29. Cal.—Albretson v. Hooker, 5 CaL 
176. 

30. US.—The Success, C C Conn* 21 

FCas.No.13,58 6, 7 Blatchf. 551. * 

58 C J. P 187 note 68. 

31. U.S.—The Success, supra. 

58 C.J. p 187 note 69. 
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nation, by the route specified in the charter. 52 The 
conditions of the contract, nature of the cargo, and 
objects of the voyage may all be considered m de¬ 
termining what is reasonable dispatch. 33 

Deviation . In the absence of an express pro¬ 
vision in the charter, there is an implied warranty 
that the vessel will not deviate from the customary 
and usual route unless compelled to do so by neces¬ 
sity, 34 and the effect of an unjustified deviation is 
to displace the contract between the charterer and 
the vessel owner, 35 a deviation strips a ship of all 
excuses m her charter party, 36 and imposes on her 
the liability of a common carrier, 37 which is the lia¬ 
bility of an insurer. 38 A necessity occurring at the 
loading port prior to the inception of the voyage 
will not excuse a deviation. 39 A deviation is not 
justified for the purpose of obtaining fuel where 
the vessel sailed without sufficient fuel, 40 or to ob¬ 
tain more seamen where she sailed without a suffi¬ 
cient crew, 41 but deviation to assist vessels under 
permission contained m the charter does not sub¬ 
ject the owner to any claim. 42 Such a permission 
must be construed, however, as limited to deviations 
which do not frustrate the object of the contract. 43 
A charter party permitting deviation forced by 
stress of weather permits a deviation where the 
vessel is suffering from heavy labor in high seas. 44 
The charterer cannot authorize a deviation by a 
subcharterer from the voyage stipulated in the orig¬ 
inal charter. 45 

A deviation may be waived by the charterer or 
he may be estopped to assert it. 46 In determining 

t 

$32. U.S.—The John H Pearson, 

Mass, 7 S.Ct 1008, 121 U.S. 469, 

30 LEd. 979. 

58 C.J. p 187 note 70. 

33. U.Sv—The Success, C.C.Conn., 23 
FCas.No.13,586. 7 Blatchf. 551. 

£4. U.S —The Henry W Cramp, C.C. 

A-Pa., 20 F 2d 320, certiorari denied 
McDonald v. Rosasco, 48 S.Ct. 120, 

275 U.S. 561, 72 L Ed. 427. 

58 C.J. p 188 note 73. 

Authority of master to deviate from 
route in general see infra $64. 

Custom 

(1) Barge owners were held not 
liable as insurer for cargo loss on 
ground of deviation from course to 
take other barges in tow, m view of 
jgeneral port custom to permit multi¬ 
ple tow 'unless single tow is express¬ 
ly agreed on—Hockley v. Eastern 
,Transp. Co., DCMd., 10 F.Supp. 908 

(2) Where shipowner on trip from 
fc Cuba to Toronto had canal gear in¬ 
stalled at Montreal in accordance 
‘with custom, there was no deviation 
^resulting which would make owher 
jfiable as Usurer for damage to car- 
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whether the charterer's inaction after discovering 
the deviation bars him relief, a distinction must 
be made between suing for damages arising from 
the deviation itself, that is for the resulting delay, 
and suing for a loss on the theory that the contract 
has ended and the ship is liable as a common car¬ 
rier. 47 Thus, a charterer would not lose his action 
for damages due to delayed delivery where he ships 
with knowledge of the delay, 48 or his privilege of 
treating the ship as an insurer if he does not learn 
of the deviation until the goods arrive and he then 
accepts them. 49 However, if the charterer learns 
of the deviation while the voyage is in progress, 
and without protest or reservation of his rights, al¬ 
lows her to make good her fault, so far as she can, 
he waives the deviation, and cannot sue on the 
theory that the contract has ended and the ship is 
liable as a common carrier. 50 

c. Destination and. Port of Discharge 

A charterer has no right to employ the vessel on a 
voyage to a port forbidden by the charter, and, on a char¬ 
ter for a voyage to a particular port, he has no con¬ 
tractual right to order the vessel to another port for dis¬ 
charge, unless under an option in the charter party. The 
charterer, where he has an option to designate the port, 
must designate a physically safe port. 

The charterer has no right to employ the ves¬ 
sel on a voyage to a port forbidden by the charter, 51 
and, on a charter for a voyage to a particular port, 
he has no contractual right to order the vessel to 
another port for discharge, 62 unless under an option 
in the charter party. 53 In determining the place 


go while installing canal gear.—The 

Older, DCN.Y, 1 F Supp 119, re¬ 
versed on other grounds, C.CA., 65 

F 2d 359. 

35. U.S.—The Maine, D C.N.T., 8 F. 
2d 291. 

58 C.J. p 188 note 74. 

36. U S —Farr v Hain S S Co., C 
C.AN.Y, 121 F.2d 940. 

58 C J P 188 note 74 [a]. 

37. U S.—Farr v. Ham S S. Co., su¬ 
pra. 

38. U S.—Farr v. Hain S. S Co., su¬ 
pra, 

39. U.S*.—The Maine, DCNY., 8 F 
2d 291. 

58 C.J. p 188 note 75. 

40. U.S.—The Maine, supra. 

41. U S.—The Henry W. Cramp, C 
C.A.Pa., 20 F.2d 320 

42- U.S.—-Velasco Terminal R Co. v 
The Brixham, DC.Va, 54 F. 539. 

43. U.S —Ardan SS. Co. v. Theband, 
DCN.Y, 35 F. 620. 

58 C J. P 188 note 82 

44. U.S.—The Maria Luigia, C.C. N. 
Y* 28-F. 244. 
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45. N.Y—Moss v. Husted, 66 N.Y- 
539 

58 CJ p 188 note 85. 

46. U S —Farr v. Hain S S Co , C. 
CANY, 121 F.2d 940. 

47. U.S —Farr v. Hain S. S. Co, su¬ 
pra. 

48. U S —Farr v Hain S. S. Co, su¬ 
pra. 

49. U S. — Farr v. Hain S. S. Co., su¬ 
pra 

50. U S —Farr v. Hain S. S. Co, su¬ 
pra. 

51- US —Murphy v Paine, D.CNY. r 
15 F 2d 570 

58 C.J. P 188 note 87. 

52. U.S.—Mitchell v. Cargo of Lum¬ 
ber, D.CNY, 117 F. 189 

58 C J. p 188 note 88. 

53. U.S—George E Warren Corpo¬ 
ration v. Picton S. S Co, C.C.A. 
Mass., 100 F 2d 212. 

58 CJ. p 189 note 89. 

Exercise of option 
Where charter party provided that 

- charterers should “have the option of 

discharging at two safe ports' 1 and 
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of discharge, the word "port” is taken to mean com¬ 
mercial area as it would be understood by business 
men in view of the nature of the charter party. 51 

Safe port . The charterer, even in the absence of 
an express stipulation, such as is ordinarily incor¬ 
porated in the charter, must, where he has an op¬ 
tion to designate the port, designate a physically 
safe port 55 In order that a port may be safe, it 
must be one to which a vessel can get laden as 
she is and at which she can lie and discharge al¬ 
ways afloat. 56 Under a charter requiring the char¬ 
terers to order the vessel to a safe port, “or as near 
thereunto as she can safely get, and always lay and 
discharge afloat,” she must be ordered to a port 
which she can safely enter with her cargo, or which 
at least has a safe anchorage outside where she 
can lie and discharge afloat. 57 A requirement in the 
charter that it must be possible for the vessel safely 
to lie afloat may be waived. 58 If the consignee 
and virtual charterer insists on delivery at an un¬ 
safe port the master may return with the cargo, 
if there is no place to store it at the adjacent port. 59 
Where bills of lading are given by the master for 
delivery of the goods at the port named, the ship¬ 
owner cannot afterward object that it is not a safe 
port, but must go where he has contracted to go. 60 

§ 40. Receiving and Discharging Cargo 

a. Loading and stowage 

b. Discharge 


c. Employment of stevedore 
a. Loading and Stowage 

Although under a demise charter the owner Is not- 
liable for loss resultant from negligent or unskillful load¬ 
ing or stowage, under a charter party not constituting a 
demise, in the absence of any agreement or binding 
custom to the contrary, it is the duty of the owner to load 
a chartered ship, and he is liable for improper or negligent- 
stowage of cargo, and for injury resulting from defective 
loading apparatus. 

Although under a demise charter the owner is 
not liable for loss resultant from negligent or un¬ 
skillful loading or stowage, 61 under a charter party 
not constituting a demise, in the absence of any 
agreement 62 or binding custom to the contrary, it 
is the duty of the owner to load a chartered ship, 63 
and this duty applies whether the ships are on time 
charters or voyage charters. 64 Thus, under a char¬ 
ter party not constituting a demise, except where 
the responsibility is assumed by the charterer un¬ 
der the agreement, 65 the owner is liable for im¬ 
proper or negligent stowage of cargo, 66 and for in¬ 
jury resulting from defective loading apparatus. 67 
Where it is the duty of the charterer under the 
agreement to load the cargo, the owner is not lia¬ 
ble for damages arising from misrepresentations by 
the charterer to the master concerning the charac¬ 
ter of the cargo, 68 but it is the duty of the master, 
when fully cognizant of the facts, to determine 
when the vessel has taken on as much cargo as is 
prudent, 69 and the vessel 70 or the owners 71 may be 


that orders for second port should be 
given not later than twenty-four 
hours after arrival at first port, and 
charterer named a second port, char¬ 
terer's election became conclusive 
and owner was not obliged to send 
the ship to another port of discharge 
chosen by consignee of cargo within 
twenty-four hours after arrival at 
first port—George E Warren Corpo¬ 
ration v Picton S S Co., supra. 

54. US—Manchester Diners v. Vir- 
gmia-Carolina Chemical Co, N C.» 
204 F 56 4, 123 C.C.A. SO. 

58 CJ. p 189 note 90. 

55. U.S—The Antonio Zambrana, D. 
CN.Y, 70 F. 320. 

58 CJ P 189 note 94. 

56. U S —Mencke v. A Cargo of Su¬ 
gar, 99 F. 298, reversed on other 
grounds 108 F. 89 f 47 C.CA 222, 
and affirmed 23 S Ct. 86, 187 U.S. 
248, 47 L Ed 163. 

58 CJ p 189 note 97 

57. U.S—The Gazelle, Md, 9 S Ct. 
139, 128 U.S 474, 32 U.Ed 496. 

58 C.J. p 189 note 98. 

58. U.S—Chnstophersen v. Donald 
SS. Co., N.Y., 187 F. 975, 110 C.C A. 

* 313. 

58 C J. p 190 note 99. j 


i 59. US —Mecke v. The Antonio 
j Zambrana, DCNY., 70 F. 320 

60. XJ S.—The Maggie Moore, D C. 
t Md. 8 F. 620, 5 Hughes 287. 

58 C.J. p 190 note 2. 

61. U.S —The South America, D C. 
Del, 27 F. 386. 

58 C J. p 191 note 22. 

62. U.S—Munson S. S. Dine v. Glas¬ 
gow Nav Co., NY, 235 F. 64, 148 
CCA. 558, certiorari denied 37 S 
Ct 405, 243 US. 643, 61 DEd. 944, 
and appeal dismissed 38 S Ct 315, 
246 US. 647, 62 DEd. 916. 

58 C.J. p 191 note 17. 

63. US —Munson S. S. Dine v. Glas¬ 
gow Nav. Co., supra. 

58 C.J. p 191 note 18. 

Dispatch at loading see infra § 209 
Plumage 

(1) Vessel under charter party 
was held to have had duty to fur¬ 
nish dunnage in accordance with re¬ 
quest of shipper—The Helen Barnet 
Gnng, D.CMd, 48 F.2d 629. 

(2) Failure to provide proper dun¬ 
nage is a breach of a charter to stow 
cargo properly, for which the ship 
is liable, although the cargo was 
loaded by stevedores who were ap¬ 
pointed by the charterers.—Robinson 
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v. Franklin Sugar Refining Co, D.C. 

Pa., 70 F. 792. 

64. US —Munson S S. Dine v Glas¬ 
gow Nav Co., NY, 235 F. 64, 148 
C C.A 558, certiorari denied 37 S Ct. 
405, 243 U S. 643, 61 D Ed. 944, and 
appeal dismissed 38 S Ct. 315, 246 
US. 647, 62 DEd 916. 

65. U S.—The Thomas P. Beal, C-C. 
A N.J., 11 F.2d 49. 

66. -U.S.—The Seguranca, Da, 250 F. 
19, 162 CCA. 191. 

58 C.J p 191 note 19. 

67. U S —Anderson v. The Ashe- 
brooke, CCTex, 44 F. 124. 

58 C J. p 191 note 20. 

68- U S.—The Santa Clara, C.C.A.N. 
Y, 281 F. 725, certiorari denied 
Beer v. American, etc., SS. Dine, 
43 S.Ct 90, 260 US. 728, 67 DEd 
484. 

58 C J P 191 note 23. 

69. U S.—The Giles Loring, D C Me., 
48 F. 463—Burdge v. Two Hundred 
and Twenty Tons of Fish Scrap, D, 
C.Md, 2 F. 783, 5 Hughes 141 

58 C.J. p 191 note 24. 

70. US—The Regulus, DC.N.Y., 18 
F. 380. 

58 C J. p 191 note 25. 

71. U.S—The Giles Donng, D.C, 
Me., 48 F. 463. 
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liable for damage to cargo of which overloading is 
the proximate cause. When the charterer has taken 
the entire vessel, he is entitled to all cargo space, 72 
except that reserved by the charter for the owner’s 
use, 73 and if the master refuses to load a full cargo 
under the charter the charterer may recover dam¬ 
ages. 74 

Apportionment and placing of cargo. As a gen¬ 
eral rule, it is for the master of the ship to deter¬ 
mine where the articles offered shall be placed and 
how proportioned, 75 although the ship is loaded by 
the charterer, 76 and when the charterer offers to 
furnish goods in sufficient quantities and of the 
character required by the charter party, it is the 
master’s duty to make known to him what quantity 
of the several articles is necessary to load the ship 
as required by the charter party. 77 However, under 
a charter party m which the charterer agreed to 
load and stow the cargo at his own expense under 
the supervision of the master, it has been held that, 
although the master’s duty of supervision might, 
for some purposes and under some circumstances, 
be deemed to extend to the erection of cribbing as 
a means of stowing a deck load, where the vessel 
is not required to furnish the cribbing there is no 
duty of ship or master to prevent the charterer 
from loading the cargo m such manner as to ex¬ 
pose it to the dangers ordinarily incident to the 
transportation on deck. 73 

Departure from charter by master. Although the 
master may not modify the owner’s contract for a 
positive undertaking, 79 he may make necessary de¬ 
partures from the stipulations of the charter party 
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for the safety of the voyage, 89 such as refusing to 
load a full cargo, 31 carrying more ballast than that 
stipulated, 82 and loading below decks instead of 
above decks, 83 but the charterer is entitled to an 
allowance for space he may have lost by such chang¬ 
es. 84 

Refusal of cargo in danger of injury . Notwith¬ 
standing a provision of the charter party requiring 
the ship to receive all such lawful cargo as the 
charterers may think proper to ship, 85 when the 
owners are responsible for proper stowage and safe 
carriage, the master is justified m refusing to load 
goods where there is danger that they will be in¬ 
jured by other cargo previously loaded, 86 and al¬ 
though a 'charter provides that the whole of a ves¬ 
sel shall be at the charterer’s disposal, with the 
right to put a full cargo on board. 87 

Cargo latently defective. In general, where dam¬ 
age is caused by the stowage of cargo with latent 
defects, the master cannot be charged with negli¬ 
gence for receiving it. 88 

Time of completion. The charterer will be re¬ 
quired to complete loading within the time stipulat¬ 
ed. 89 

Loading port. The charterer may be required to 
designate the loading port 90 and when he does so 
the charter will be limited to the port designated. 91 

Usage of trade . A charter party for the transpor¬ 
tation of a cargo of merchandise which does not 
prescribe the mode of stowage 92 tacitly refers to the 
established and known usage of the trade for the 
manner of stowing cargo 93 


72. US—The Addison E Bullard, 
Fla., 258 F. 180, 169 O C.A. 248. 

58 C.J. p 185 note 39. 

73. U.S.—The Addison E. Bullard, 
supra 

58 C J. p 185 note 40 

74. US—The Saigon Maru, PCOr, 
267 F. 881, affirmed, CCA., 272 F. 
799, reversed on other grounds Osa¬ 
ka Shosen Kaisha v. Pacific Ex¬ 
port Liumher Co., 43 S Ct. 172, 260 
US 490, 67 LEd. 364—The John 
A. Briggs, I>.C.Pa, 113 F 948, mod¬ 
ified on other grounds 120 F. 6, 57 
C.CA. 26. 

*75. US—The Addison E. Bullard, 
D C.Fla., 252 F. 241, affirmed 258 F. 
180, 169 CCA 248. 

58 C.J. p 191 note 27. 

Responsibility and control 

Where owner's guaranty of ship's 
capacity is at issue and charter par¬ 
ty provided charterers were to load, 
stow, and trim cargo at their expense 
under supervision of the captain, the 
..owner of the ship, had a definite 


share of the responsibility and con¬ 
trol as to the manner of loading the 
ship —The Atlanta, I> C Ga, 82 F 
Supp 218 

76. U.S—Olsen v. U. S. Shipping 
Co, N'T, 213 F. 18, 129 C.C.A 607. 

58 CJ. p 192 note 28. 

77. U S.—Rich v. Parrott, C.C Mass., 
20 F.Cas No.11,760, 1 Cliff 55. 

78. US—Oxford Paper Co. v. The 
Nidarholm, Me, 51 S.Ct. 266, 282 
US. 681, 75 LEd. 614. 

79. U :S —The Addison E Bullard, JO. 
C Fla, 252 F. 241, affirmed 258 F 
180, 169 CCA 248. 

80. US —Reynolds v The Joseph, C. 
CVa, 20 FCasNo 11,730, 2 Hughes 
58. 

81. U S —Tweedie Trading Co. v. 
Clan Line Steamers, N.Y, 207 F. 
70, 124 CCA 630. 

58 C J p 192 note 34. 

82. US—Reynolds v. The Joseph, 

C.CVa, 20 F.Cas No.11,730, 2 

Hughes 58. 


83. US—Reynolds v. The Joseph, 
supra 

84. US —Reynolds v. The Joseph, 
supra 

85. US—Birt v. Hardie, D C.N.Y., 
132 F. 61. 

86. U S.—Birt v. Hardie, supra 

87. U S —The Giles Loring, D C.Me, 
48 F. 463. 

88. U S —The Keystone, D C.NT, 31 
F. 412 

58 CJ. p 192 note 42. 

89. U.S—P. Dougherty Co. v. 2,471 
Tons of Coal, DXXMass., 278 F. 799 

58 C J. P 192 note 43 

Demurrage see infra § § 203-223. 

90. U.S.—U. S. v. Russian Volunteer 
Fleet, D C.N.Y., 22 F.2d 187. 

91. U.S—U. S v. Russian Volunteer 
Fleet, supra 

58 C J. P 192 note 46. 

92. U.S —Lamb v. Parkman, D.C. 
Mass, 14 F.Cas No 8,020, 1 Sprague 
343. 

93. U.S.—Lamb v. Parkman, supra 
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1). Discharge 

Under a charter party net constituting a demise. In 
the absence of any agreement In the contract, or custom 
binding on the parties to the contrary, it Is the duty of 
the owner to discharge a chartered ship. 

Under a charter party not constituting a demise, 
in the absence of any agreement in the contract, 94 
or custom binding on the parties to the contrary, 95 
it is the duty of the owner to discharge a chartered 
ship, 96 whether the ship is on a time charter or 
a voyage charter, 97 at the berth selected by the 
charterer. 98 Where, however, a charterer with 
the right to name the place of discharge fails to 
do so within a reasonable time, the master may 
select one. 99 It is the duty of the charterer, in the 
absence of some specific stipulation to the con¬ 
trary, to furnish a berth for the vessel, 1 and a de¬ 
lay due to the congested condition of the port is 
chargeable to the charterer and not to the vessel 2 

Time for discharge. When the obligation to dis¬ 
charge the cargo rests on the charterer 3 and no time 
is specified within which discharge shall be done, 
the law implies an agreement on his part to dis¬ 
charge within a reasonable time under the circum¬ 
stances, 4 and he is liable for delay in failing to 
do so, as discussed infra § 210. However, under 
a charter which required the ship to be fitted in 
every way for service, and to have steam winches 
at the charterer’s disposal, the charterer was held 
entitled to an allowance for delay in discharging 
due to defective winches or deficiency in steam pow¬ 
er for operating them. 6 

Injury to cargo on wharf „ Where the bill of lad¬ 
ing provides for delivery from the ship’s deck, when 
the ship’s responsibility shall cease, the obligation 


to protect the cargo on the wharf is on the char¬ 
terers, if reasonable opportunity to take delivery 
from the ship’s deck has been furnished, 6 and al¬ 
though a ship as a common carrier, where she se¬ 
lects her wharf for discharging, is answerable for 
its sufficiency until the lapse of a reasonable time 
for removal of the goods by the consignee, 7 she 
is not responsible for the collapse of a wharf, ap¬ 
parently sound and m good condition, under the 
weight of cargo discharged onto it when the wharf 
was selected by the consignee in accordance with 
the terms of the charter, 8 and the collapse occurs 
through secret defects of which the ship had no 
notice, and the amount of cargo deposited on the 
wharf was not unusual or excessive for a sound 
wharf. 9 

Duty of consignee to receive and discharge cargo . 
Where the consignee is under the obligation to dis¬ 
charge cargo, he will be required to discharge with 
reasonable dispatch, 10 and when he refuses to re¬ 
ceive the cargo in accordance with the provisions 
in the charter party, the master is authorized to land 
the cargo and store it at the nearest proper and 
convenient port, having reference to his own con¬ 
venience and the apparent best interests of its own¬ 
er, and acting prudently and in good faith. 11 

c. Employment of Stevedore 

In the absence of any agreement to the contrary In 
the charter party, or any different custom of the port, 
the vessel is entitled to select and employ a competent 
stevedore to load the cargo furnished it by the charterer. 

In the absence of any agreement to the contrary 
in the charter party, 12 or any different custom of the 
port, 13 the vessel is entitled to select and employ 
a competent stevedore to load the cargo furnished 


94. U.S—Munson SS. Line v. Glas¬ 
gow Nav Co, N.Y, 235 F. 64, 148 
CCA. 558, certiorari denied 87 S. 
Ct 405, 243 U.S 643, 61 L Ed. 944, 
and appeal dismissed 38 S.Ct. 315, 
246 US 647, 62 L Ed 916—Holman 
v. Gans SS Line, NY., 186 F. 96, 
108 CC.A. 208. 

95. US.—Munson SS. Line v. Glas¬ 
gow Nav Co, NT., 235 F. 64, 148 
CCA. 558, certiorari denied 37 S 
Ct. 405, 243 U.S. 643, 61 L Ed. 944, 
and appeal dismissed 38 S.Ct. 315, 
246 US. 647, 62 L Ed. 916. 

58 C.J. p 193 note 51. 

96. U.S.—Munson SS. Line v. Glas¬ 
gow Nav. Co, supra. 

58 ax p 193 note 52. 

97. U.S.—Munson SS. Line v. Glas¬ 
gow Nav. Co, supra. 

98. U.S.—Christcpbersen v. Donald 
SS Co., N.Y., 187 F. 975, 110 C.C.A. 
313. 

58 C.X p 193 note 83. 


99. U S.—Steamship Rutherglen Co., 
Ltd. v. Howard Houlder & Part¬ 
ners, Inc., N.T., 203 F. 848, 122 C 
C.A. 166 

58 CJ p 193 note 54. 

1. U.S —Hildebrand v. Geneva Mill 
Co., DC Ala., 32 F.2d 343. 

2. U.S—Hildebrand v. Geneva Mill 
Co., supra—P. Dougherty Co. v. 
2471 Tons of Coal Ex Barge An¬ 
napolis, D.C.Mass, 278 F, 799. 

3. U.S.—Steamship Rutherglen Co. 
Ltd. v. Howard Houlder & Part¬ 
ners, Inc, N.Y., 203 F. 848, 122 C. 
C. A. 166. 

58 C.X p 193 note 56. 

4. NY.—Steamship Rutherglen Co., 
Ltd. v Howard Houlder & Part¬ 
ners, Inc., supra. 

58 CX p 193 note 56. 

5. U.S.—Munson SS Line v. Mira¬ 
mar SS. Co, DCN.Y., 150 F. 437, 
affirmed 166 F. 722, 92 C C.A. 412, 
167 F. 960, 93 C.CA. 360, certiorari 
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denied 29 S Ct. 704, 214 U.S. 526, 
53 LEd. 1008. 

6, U S.—Lindsay v. Cusimano, D C. 
La, 10 F. 302, affirmed, C.C.A., 12 
F. 503. 

7- U.S—Young v. Lehmann, D.C.N, 
Y, 27 F. 383. 

8. U.S—Young v. Lehmann, supra. 
58 C.X p 194 note 62. 

9. U.S—Young v. Lehmann, supra. 

10. U.S.—Crowley v. Hurd, D.C. 
Mass., 172 F. 498. 

58 C.X p 194 note 64. 

11. U.S —Compagnie du Boleo v. 
The Scandinavia* D.C.Cal, 49 F. 
658. 

12. U.S.—George W. Bush, etc., Co. 
v. Thompson, Md, 65 F. 812, 13 C. 
C A. 148 

Costs of stevedoring see* mfra | 41. 

13. U S.—George j W. Bush, etc., Co. 
v. Thompson, supra. 
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it by the charterer. 14 A charter which provides 
that "the stevedore employed by the vessel to be 
approved by charterer” means that the appoint¬ 
ment or nomination of a stevedore is to be made 
in the first instance by the vessel, 15 and submitted 
to the charterer for approval, 16 and although the 
charterer has wide discretion as to approval or dis¬ 
approval, 17 he cannot arbitrarily or unreasonably 
withhold what is reasonable under the circumstanc¬ 
es 18 A stipulation that the ship is to employ the 
charterer's stevedore and clerk does not amount 
to a special agreement that the charterer shall per¬ 
form the duty of lading and stowing, or make them 
responsible for the character of the stowage. 19 The 
charterer has been held not liable for damage to 
cargo by stevedores appointed by the charterer but 
paid by the ship, who separated bundles of cargo 
to make broken stowage, and thus put more cargo 
in the ship. 20 

§ 41. Expenses 

a. In general 

b. Lighterage 

c. Wharfage 

d. Stevedoring 

e. Port charges 

f. Agency fees 

a. In General 

Where a vessel Is chartered, the costs of loading and 
discharging cargo will be apportioned In accordance with 


the terms of the charter party, although In the absence of 
any contractual provision on the subject the shipowner 
ordinarily must load and unload cargo at his own expense. 

Where a vessel is chartered, the costs of loading 
and discharging cargo will be apportioned in ac¬ 
cordance with the terms of the charter party. 21 
In the absence of any provision on the subject in 
the contract the shipowner ordinarily must load 22 " 
and unload 23 cargo at his own expense, but, if extra 
expense is incurred in loading simply to enable 
the charterer to carry a greater load, the extra ex¬ 
pense must be borne by the charterer. 24 Depend¬ 
ing on the provisions of the contract, the char¬ 
terer has been held liable for wages and board of 
tallymen and checkers employed by him, 25 and also- 
for assorting, 26 transferring, 27 piling, 28 placing in 
storage of, 29 and caring for, 30 the cargo, and for 
costs of screwing cargo in holds to enable him to 
carry a greater cargo. 31 

Where on bankruptcy of the charterers the car¬ 
go owner orders the cargo discharged in a man¬ 
ner not in accordance with the contract between 
him and the charterers, the owner of the vessel" 
may recover the additional expense of so doing 
from the cargo owner. 32 Under a charter party 
which requires the charterer to load the cargo at 
his expense under the supervision of the master, 
the owner may be responsible for expense and loss 
caused by the master's neglect of his duty to see 
to the proper and safe loading of the vessel. 33 * 
Where a ship was permitted to proceed on the own- 


14. TJ.S.—George W. Bush, etc, Co. 
v. Thompson, supra. 

IB. U S.—Pool Shipping Co v. Han¬ 
son Produce Co, DC.Md, 296 F 
235, affirmed, C.CA, 299 F 1022. 

16 . U-S—Pool Shipping Co v. Han¬ 
son Produce Co., supra 

17. TJ.S.—Pool Shipping Co. v. Han¬ 
son Produce Co, supra. 

18. TJ.S.—Pool Shipping Co. v. Han¬ 
son Produce Co, supra. 

58 C.J p 194 note 73. 

19 . 'TJ.S —Richardson v. Winsor, C C. 
Mass, 20 F.CasNo 11,795, 3 Cliff. 
395. 

20 . TJ.S.—Bethel v. Mellor, etc, Co , 
D.CJPa., 131 F. 129. 

21 . TJ.S.—C F. Stanta Co v Com- 
pagnie Havraise Penmsulaire Be 
Navigation A Vapeur, CC.ANY, 
52 F.2d 58—Mat lack Coal, etc, 
Corp v. New York, etc, Extract 
Co., CCA NY., 30 F.2d 275—Con¬ 
tinental Grain Co. v. Armour Fer¬ 
tilizer Works, D C.N.Y, 22 F Supp. 
49—Dow v. Hare; D.C.Cal. f 7 F.Cas. 
No 4,037a. 

58 C J, p 194 n<p±e 77. 

Cranage , , 

Charter party provision that ship 
80 C.J.S.—46 


should pay “cranage if shore cranes 
are employed" required ship to pay 
reasonable and customary charge for 
shore cranage services even where 
cranes used belonged to charterer, 
not only where charterer was re¬ 
quired to pay others for cranage 
services, and charterer’s failure to 
charge other ships for cranage in 
discharging cargoes did not preclude 
him from asserting ship’s liability — 
The August, D.C.NY., 5 F Supp. 463. 

22. US —Holman v Gans SS. Line, 
NY, 186 F. 96, 108 C.CA. 208 

23. U.S—Holman v. Gans SS Line, 
supra. 

24. U S—Macy v. Perry, NY., 99 F. 
1004, 40 CCA. 217. 

25. U S —South American Metal Co. 
v. Kjoge, C.C.AVa, 12 F 2d 562 

26. U S—Fill v. 13,986 Bales of Cork 
Shavings, DCNY, 28 F.2d 447. 

27. U S —Fill v. 13,986 Bales of Cork 
Shavings, supra. 

28. U S —Hammett v. Chase, D C.N. 
Y, 158 F. 203, affirmed 165 F. 1005, 
91 CC.A. 663. 

58 CJ. P 195 note 90. 

29. U S.—The Sursum Cor da, D C.N. 
, Y-i'20 F.2d 212, 

58 C.J. p 195 note 91. v 
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30. U.S—Matlach Coal, etc, Corp. 
v New York Quebracho Extract 
Co, C.CAN.Y., 30 F 2d 275. 

58 C.J. p 195 note 92. 

31- U.S—Macy v. Perry, DCNY, 
91 F 671, affirmed 99 F. 1004, 40 
CCA 217 

32. U.S —Connett v. New York, C.C. 
ANY, 270 F. 197, certiorari denied 
41 SCt 535, 256 US. 693, 65 L.Ed. 
1175. 

58 C J. p 195 note 1. 

33. U S—Mobile, Miami & Gulf S 
Co v. Lake Giltedge S. S* Co, C.C. 
A Ala,, 68 F.2d 370. 

Loading In absence of master 

Where charter party provided that 
charterer should load, stow, and trim 
cargo at its expense under master's 
supervision, and vessel was loaded 
during absence of master, for whom, 
mate was acting, owner was liable to 
charterer for expense and loss due to 
delay necessitated by partial unload¬ 
ing and retrimming, where there was 
no proof that charterer loaded any 
cargo except with full knowledge of 
the, mate or that charterer tolled 
master away or that he left ship ex¬ 
cept at his own volition —Mobile, 
Miami & Gulf S. S Co, v. Lake Gilt- 
edge S. S Co, supra. 
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er*s agreement to return part of the cargo for ac¬ 
tion of a prize court, and through duress the char¬ 
terer was compelled to pay storage on the goods 
in another country and for their return, it was 
held that the charterer was entitled to recover the 
amount from the owner. 34 

Sacks . Although a custom of the port imposes 
on the vessel a duty of making delivery m sacks, the 
vessel is not under an obligation to furnish sacks 
free of cost to the charterer, 35 and, where cargo 
is to be transported in sacks, the charterer may be 
liable for the costs of sewing them. 36 

Pilotage; costs of moving vessel . Under a char¬ 
ter party so providing, the charterer is obligated 
to furnish and pay for pilotage, 37 and the extent 
of his liability depends on the terms of the charter 
party. 38 In the absence of a provision imposing 
liability, the charterer is not liable for the costs 
of pilotage from one dock to another for the pur¬ 
pose of bunkering 39 or for costs of moving the 
vessel by order of a navigation commissioner. 40 

Ice breaking, A charterer Is not liable to the 
owner for a sum paid for an icebreaker’s services 
rendered at the request of the captain acting as the 
agent of the owner. 41 

b. Lighterage 

The terms of the charter party control with respect 
'to responsibility for the expense of lighterage. 

The terms of the charter party control with re- 
•spect to responsibility for the expense of lighter¬ 
age, 42 and, where the charter party provides that 
the custom of a port is to be observed in all cases 
: not especially expressed, a custom relative to the 
payment ,of lighterage, which is certain and gen¬ 


eral, although not so notorious or so acquiesced 
m as to have the force of law, will be carried out 
m the absence of an express stipulation on the sub¬ 
ject in the charter party. 43 

Under a charter party stipulating that the char¬ 
terer shall deliver a cargo on board at his expense 
of lighterage, it is necessarily implied that he will 
both lighter the cargo and pay for lighterage, 44 and 
his obligation is not fulfilled by depositing the car¬ 
go on a wharf. 45 It has been held that, when the 
vessel cannot reach the appointed dock because of 
an obstructing bridge, the charterer is liable for the 
cost of lighterage. 46 Where a vessel, in order to 
earn greater freight, gets the shipper to furnish, 
at a deeper anchorage, cargo in addition to what 
he had furnished at the agreed place of loading, 
the cost of lighterage must be borne by the ves¬ 
sel, 47 and delivery to the lighter is delivery to the 
vessel. 48 Where the charter party so stipulates, 
lighterage at the ports both of departure and des¬ 
tination must be at the expense of the merchant. 49 

c. Wharfage 

The parties will be responsible for wharfage In ac¬ 
cordance with the terms of their contract with respect 
both to loading and unloading, but usually the obligation 
of paying wharfage is on the vessel and the owners. 

The parties will be responsible for wharfage m 
accordance with the terms of their contract, 60 with 
respect both to loading and unloading, 51 but usually 
the obligation of paying wharfage is on the ves¬ 
sel 52 and the owners. 53 Where a vessel, in order 
to make the delivery required by the terms of the 
charter, is compelled to enter a dock, and for this 
purpose enters the dock of the charterer, the vessel 
is liable to him for the ordinary charges for wharf- 


'34- TJS^-Furness Shipping, etc, Co. 
v Barber, <C.CAN.Y., 6 F 2d 779. 

58 CJ. P 195 note 99. 

35. U.S—South American Metal Co 
v. Kjoge, >C.C AVa., 12 F.2d 562 

■36. U.S.-^Dampskibselskabet Dan- 
nebrog.v Randall, DCMd, 217 F. 
902, .affirmed 228 F* 1022, 142 C.C.A. 
651. 

58 C.J. p 195 note *9$. 

37. U.S —The Niels R. Finsen, D.C. 
NT., -52 F.2d 795. 

As constituting port charge see in¬ 
fra subdivision e of this section. 

:38. U S.—Wilkens v. Traflkaktiebol- 
aget ♦ Grangesberg Okelosund, C.C 
A.Tex., 16 F 2d 129 

;39. U S.-=—Wilkens v. Trafikaktiebol- 
aget grangesberg Okelosund, su¬ 
pra. 

:4& U.S—Pool Shipping Co v Sam- 

l ue3,.Fa.,.?00JF. .&6, .Ub8 C.CJL 2 64. 


41. U.S.— 1 The Terne, CC.A.N.Y, 64 
F2d 502, certiorari denied Munson 
S. S. Line v. Bergen Lloyd, 54 S 
Ct. 53, 290 U.S. 635, 78 L Ed. 552, 
and Bergen Lloyd v. Munson S. S 
Line, 54 S Ct 63, 290 US 635, 78 
LEd. 552. 

42. N.Y.—Nelson v Odiorne, 45 N.Y. 
489. 

43. U.S.—Nordaas v Hubbard, D.C. 
Ala., 48 F 921. 

58 C J. p 195 note 79. 

44. N.Y.—Nelson v. Odiorne, 45 N. 
Y 489. 

58 CJ. p 196 note 2. 

45. N.Y.—Nelson v. Odiorne, supra. 

46. U.S —Mencke v. A Cargo of Java 
Sugar, NY., 23 S.Ct. 86, 187 U.S. 
248, 47 LEd. 163. 

58 C J. P 196 note 4. 

47. U.S—Nordaas v. Hubbard, D.C. 
Ala, 48 F. 921. 
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48. U.S —Nordaas v. Hubbard, su¬ 
pra. 

49. U.S.—Carr v. Austin, etc., R. Co, 
C C Tex., 14 F. 419, 4 Woods 327, 
appeal dismissed Post v. Carr, 122 
US. 642, 30 LEd. 1244 

50. U S —Wlikens v. Traflkaktiebol- 
aget Grangesberg Okelosund, C.C. 
A Tex., 10 F.2d 129 

58 CJ p 196 note 11. 

As constituting port charge see infra 
subdivision e of this section. 

51. U S —Johnson v. Baugh, D.C.Pa., 
58 F. 424. 

52. U.S.—The Ioannis Tatis, D.CN 
Y., 16 F.2d 284—American Ware¬ 
house, etc., Co. v. Davison Lumber 
Co., NY., 240 F 126, 153 CC.A 162, 
certiorari denied 37 S Ct. *<55, 243 
-U.S. 643, 61 L Ed. 944. 

53. U.S.—American Warehouse, etc, 
Co. v. Davison Lumber Co. f supra 

58 C.J. p 196 note 14. 
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age in like manner as at any other wharf, 54 and 
where a vessel under the obligation to pay wharf¬ 
age is sent by the charterer to a railroad wharf 
where, in consideration of loading the railroad com¬ 
pany’s goods, no wharfage is charged, the charterer 
has been held to be entitled to charge the vessel 
with the stipulated wharfage less credit due for re¬ 
bate allowed the charterer by the stevedore. 55 

A charterer bound by the contract to furnish 
the vessel with a berth for discharging will be re¬ 
quired to pay extra wharfage incurred through his 
failure to furnish a proper berth. 56 Where the 
charterer contracts with a third person for wharf¬ 
age of the vessel without disclosing that he is act¬ 
ing for anyone else, the charterer may be liable 
therefor to such third person, 57 although by the 
terms of the charter, as between the owner and the 
charterer, the owner may be primarily liable for 
wharfage of the vessel. 58 The vessel will not or¬ 
dinarily be required to pay wharfage for use of a 
pier designated by the charterer after her cargo 
has been discharged thereon, 59 and the owner of a 
vessel chartered to one who becomes owner pro 
hac vice is not responsible for wharfage incurred 
after the latter has chartered the vessel. 60 

Dockage. Wharfage chargeable to charterers 
under the charter party includes dockage, 61 which 
may be based on the tonnage of the ship. 62 Dock¬ 
age should be apportioned between the parties ac¬ 
cording to their contract. 68 

d. Stevedoring 

The expense of stevedoring should be borne by the 
party responsible therefor, in accordance with the provi¬ 
sions of the charter party. 


§ 41 

The expense of stevedoring should be borne 
by the party responsible therefor, in accordance with 
the provisions of the charter party. 64 Under some 
charter provisions, only the charterer is liable for 
such expense, 65 and a charter providing for pay¬ 
ment of a stevedore by the charterer is not affected 
by a usage, unknown to the master, for the mas¬ 
ter to pay the stevedore for unloading. 66 A charter¬ 
er who, by the terms of the charter party, is bound 
to pay stevedoring charges cannot bind the owner 
to pay such charges; 67 in the absence of a grant 
of such authority to him, a charterer who is not 
the owner pro hac vice does not have authority 
to bind the vessel for claims of stevedores, 68 and 
the shipowner is not liable for stevedoring because 
the charterer made misrepresentations as to his 
authority. 69 A shipowner is not liable for steve¬ 
doring rendered the charterer under a charter 
party providing for the employment of a stevedore 
where such charter also requires the charterer to 
load and stow the cargo at a specified rate. 70 

Under some charter provisions the vessel may 
be responsible for the expense of stevedoring, 71 
but a vessel under the obligation to pay the cost of' 
stevedoring, not exceeding a certain rate, 72 and ta 
discharge night and day if required, 73 cannot be- 
required to pay in excess of the stipulated rate be¬ 
cause of night work. If the charterer himself pro¬ 
vides the stevedoring he is not entitled ta more- 
than the service would have cost the ship. 74 

Wmchmen . Under a charter party requiring the* 
vessel to provide winchmen, the obligation is ful¬ 
filled by tendering competent wmchmen from the- 
crew, 75 and, if their services are refused because 
stevedores employed by the charterer refuse to. 


54. U.S —Muller v. Spreckels, I>.C 
Pa., 48 F. 574. 

55. U.S.—Lowry v. U. S Shipping: 
Co, DC.NI., 84 F. 685. 

58 C.J. p 196 note 19 

56. U 'S.—Hammett v Chase, etc, 
Co., D.CNY, 158 F 203, affirmed 
165 F 1005, 91 C.C.A. 663. 

57. U.S.—American Warehouse, etc, 

Co. v Davison Lumber Co., NT., 
240 F. 126, 153 C.C.A. 162, certio¬ 
rari denied 37 & Ct. 405, 243 U.S. 
643, 61 L.Ed. 944. # 

58. U.S.—American Warehouse, etc, 
Co. v. Davison Lumber Co, supra. 

59. U S.-—The Vigo, D.CJN.Y., 257 F. 
586 

60. Pa—Philadelphia v. Naglee, 1 
Ashm. 37. 

61. U.S.—Wilkens vi Trafikaktiebol- 

aget Grangesberg Okelosund, C.C. 
A.Tex, 10 F.2d 129^ , , . . 


62. U.S—Wilkens v. Trafikaktiebol- 
aget Grangesberg Okelosund, su¬ 
pra. 

58 CJ. p 197 note 26. 

63. US—Wilkens v. Traflkaktiebol- 
aget Grangesberg Okelosund, su¬ 
pra 

58 C J. p 197 note 27. 

64. U.S.—C. F Stanta Co. v. Com- 
pagnie Havraise Peninsulaire De 
Navigation A Vapeur, C C.A N Y , 
52 F 2d 58. 

65. XT S —C. F Stanta Co. v. Com- 
pagme Havraise Peninsulaire De 
Navigation A Vapeur, supra. 

Joint liability held not created by 
charter party 

U S —C. F Starita Co v. Compagnie 
Havraise Peninsulaire De Naviga¬ 
tion A Vapeur, supra. 

66. U.S.—Isaksson v. Williams, D.C. 

N.Y., 26 F. 642. * - ‘ ' 
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67. US—C. F. Starita Co, v. Com-- 
pagme Havraise Peninsulaire De 
Navigation A Vapeur, C.C A NY., 

52 F.2d 58 

68. US.—The Gul Djemal, D.CN.Y, 

11 F 2d 153, affirmedi CC.A., 11 F 
2d 156 

69. U.S.—The Gul Djemah supra. 

58 C.J p 197 note 31 

70. U.S—Rothschild v. Robin Line 
*SS. Co, CCA Wash, 26 F 2d 343 

71. US.—The Bencliff, DC Pa, 155 
F 242. 

72. U.S.—The l^encliff, supra. 

58 C J. p 197 bote 33. 

73. U S.—BencLiff, supra 

74. U.S.—Lpwry v. U S. Shipping 
Co., DCN.X. 8AF 685. 

58 C J. p 194 note 76. 

75. U.S.—Constantine, etc, SS. Co 
v. Tweedie Trading Co„ N.Y., 159 » 
F. 706, 86 C.C.A 574, 

>58 C.X ^ 197. note 3$ 4 



§§ 41-42 


SHIPPING 


80 C.J.S. 


•work with them 76 or for other reason, 77 the cost of 
employing other winchmen cannot be charged 
against the vessel or owners. However, under some 
circumstances the charterers may be entitled to de¬ 
duct from the charter hire sums paid to outside 
winchmen used with the consent of the master. 78 

e. Port Charges 

Payment of port charges Is usually regulated by the 
terms of the charter party, and in accordance therewith 
the parties will be liable only for such charges as they 
have agreed to pay. 

Payment of port charges is usually regulated by 
the terms of the charter party, 79 and in accordance 
therewith the parties will be liable only for such 
charges as they have agreed to pay. 80 In order 
that a charge may constitute a port charge, it must 
be a lien on a ship, either maritime or statutory, 
which she has to pay before she is entitled to leave 
port, 81 so that a charge for the inspection of cargo 
by a maritime committee or a maritime branch of 
.an exchange before loading is not a port charge, 
where such charge is not a lien on the ship. 82 

Port charges may include “berth” 83 or “tow- 
age,” 84 and, m accordance with the stipulations 
in a charter party for the charterers to pay cer¬ 
tain “port charges,” they have been held obligated 
to pay costs of “wharfage,” 85 “shed hire,” 86 “pilot- 
age,” 87 “tonnage dues,” 88 “customhouse fees,” 89 
■“ievee dues,” 90 “quarantine fees,” 91 and “cost of 
watching.” 92 While under the terms of the charter 
party, the “cost of fumigating” may constitute a 
port charge for which the charterer is liable, 93 


as where the necessity for fumigation grows out of 
the ship’s service under the charter, 94 under some 
charter party provisions the charterer has been 
held not liable for such expense where fumigation 
is required for the contemplated voyage when the 
ship is delivered to him. 95 

f. Agency Fees 

Liability for agents* fees ordinarily is determined by 
; the provisions of the charter party. 

I Liability for agents’ fees ordinarily is deter¬ 
mined by the provisions of the charter party. 96 
Where the owners are bound by the charter party 
to pay only the usual charge for charterer’s agents’ 
fees, and such agents refuse to act for less than a 
sum greater than such charge, the owners are not 
bound to employ them, 97 and, on paying the sum 
demanded, they are entitled to recover from the 
charterer any amount above the usual charge, 98 
but, in the absence of proof as to what the usual 
charge is, nothing will be allowed them. 99 Where 
a charter party confines the duties of a ship’s agent 
to “custom-house business,” he is not the general 
representative of the ship, and is not entitled to an 
“attendance fee.” 1 

§ 42. Charter Money and Other Compensa¬ 
tion 

a. In general 

b. Persons liable 

c. Retention or restoration of advance 

freight 


76. U.S.—Constantine, etc, SS Co. 

v. Tweedie Trading 1 Co., supra. 

58 C.J. p 197 note 39. 

*77. U S —Constantine, etc., SS. Co. 

v. Tweedie Trading Co., supra. 

58 C J. p 197 note 40. 

•78. U.S. — Dampskibsactiesselskabet 
Urania v. Barber & Co, Inc., D C.N. 
Y, 175 F 989 
.58 C.J. p 197 note 42. 

•79. U.S—Wilke ns v. Trafikaktiebol- 
aget Grangesberg Okelosund, C.C. 
ATeae, 10 F.2d 129. 

•su. US.—Dow V. Hare, OCCaL, 7 
F.Cas No 4,037a. 

"58 C.J p 197 note 45 

;B1. U.S—Wilkens v Trafikaktiebol- 
aget Grangesberg Okelosund, C.C. 
A.Tex., 1/0 F.2d 129. 

sB2- US—Wilkens v Trafikaktiebol- 
aget Gferangosberg Okelosund, su¬ 
pra* , . 

£3- U S.^The Vigo, D.CN.Y., 257 F. 
586. 

58 C. J. g> 197 'note 46. 

J04. U S —Christians sand Shipping 

Co. v. Marshal^ D.C.Pa, 22 F.2d 


192, reversed on other grounds, C. 
CA, 31 F 2d 686 

58 C.J. P 197 note 48. 

85. U S —Wilkens v. Traflkaktiebol- 
aget Grangesberg Okelosund, C.C. 
A.Tex., 10 F.2d 129. 

86. U.S.—Wilkens v. Traftkaktiebol- 
aget Grangesberg Okelosund, su¬ 
pra. 

58 C.J p 198 note 50. 

87. U.S.—Wilkens v. Traflkaktiebol- 
aget Grangesberg Okelosund, su¬ 
pra. 

58 CLJ. p 198 note 51. 

88. U.S,—The Muir field, D.CLFla., 
174 F. 75. 

58 C.J. p 198 note 52. 

89. U S —Muller v. Spreckels, D.C. 
Pa., 48 F. 574. 

58 C J. p 198 note 53. 

90. US—Wilkens v. Traflkaktlebol- 
aget Grangesberg Okelosund, C.C. 
A.Tex., 10 F.2d 129. 

91m U.S.—Wilkens v. Trafikaktiebol- 
aget Grangesberg Okelosund, su- 
# pra. 

92. U.S.—Wilkens r. Trafikaktiebol- 
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aget Gf&ttgesberg Okelosund, su¬ 
pra. 

93. U S —Wilkens V Tr&ftkaktiebol- 
aget Grangesberg Okelosund, su¬ 
pra. 

94. U.S—Dampskibs, etc. v. Mun¬ 
son, S S Line, C.C.A.Va., 20 F.2d 
345. 

95. U.S—Britain S. S. Co. ▼. Mun¬ 
son S -S. Line, CCA.N.Y., 31 F.2d 
530, opinion conformed to, DC., 34 
F 2d 980, certiorari denied 50 S.CL 
29, 280 U S 574, 74 L Ed. 625. 

9®- U.S—Muller v. Spreckels, D.C. 
Pa., 48 F. 574. 

97- US —Steamship Rutherglen Co 

v. Howard Moulder & Partners, 

Inc, N.Y., 203 F. 848, 122 C.C.A. 
166. 

98- U.S.—Steamship Rutherglen Co. 

v. Howard Houlder & Partners, 

Inc, supra. 

99- U.S.—Steamship Rutherglen Co. 

v. Howard Houlder & Partners, 

Inc., supra. 

58 OJ. p 196 ®ote $2. 

1. US.—Muller v. Spreckefcy D.C. 
Pa* 48 F. 57V' 
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a. In General 

As a general rule, In order to be entitled to charter 
money or freight money, the owner of the vessel must 
perform his contract, and, where there has been no com- 
plete fulfillment on his part and no fault or waiver on 
the other part, no freight money can be recovered, not¬ 
withstanding the failure to perform is not due to his 
fault. 

As a general rule, in order to be entitled to char¬ 
ter money or freight money, the owner of the ves¬ 
sel must perform his contract, 2 and, where there 
has been no complete fulfillment on his part and 
no fault or waiver on the other part, no freight 
money can be recovered, 3 notwithstanding the fail¬ 
ure to perform is not due to his fault. 4 Thus, no 
freight is earned if there is no delivery of cargo 
because the vessel is wrecked 5 or captured, 6 or be¬ 
cause of the intervention of war. 7 Ordinarily, there 
is no implied promise to pay a compensation for car¬ 
rying goods part of a voyage, 8 notwithstanding diffi¬ 
culty or improbability of accomplishing the under¬ 
taking, 9 unless the goods are voluntarily accepted 
at a place short of the port of destination, 10 al¬ 
though where a chartered vessel is disabled at an 
intermediate port, the master should be allowed 
a reasonable time within which to reship or trans¬ 
ship, so as to earn his freight. 11 

If the delivery of the cargo is prevented by the 
-neglect or default of the hirer, the owner will be 
-entitled to the hire as if on actual delivery, 12 and, 
where the charterers refuse to order the vessel to 
such a port as the charter party calls for, and insist 
*on ordering her to a different one, the shipowner 


is prima facie entitled to the freight which he would 
have earned, less what it would have cost him to 
earn it. 13 Where a charter party is so worded 
as to constitute a divisible contract the shipowner 
may be entitled to a ratable freight for the part 
of the goods carried on failure to carry the whole 
because of the perils of the sea, 14 or pro rata freight 
may be allowed to the shipowner for damaged car¬ 
go voluntarily accepted at an intermediate port. 15 
Under a charter party which provides that freight 
is to be payable on “right delivery of cargo,” only 
a delivery of all that the ship is bound to deliver is 
required, excluding losses by excepted sea perils, 
m order that freight may be earned. 16 A provi¬ 
sion for payment of a lump sum as freight by the 
charterers to the owners on “true delivery of the 
cargo” has no reference to the poor condition of 
the cargo at the time of delivery. 17 

A charter provision that freight is to be consid¬ 
ered earned “steamer or goods lost or not lost” has 
been held to mean that freight shall be considered 
earned notwithstanding any frustration of the voy¬ 
age not caused by the act of the owner, 18 includ¬ 
ing frustration due to governmental embargo be¬ 
fore the bill of lading containing such clause has 
been executed, 19 and when the vessel has not bro¬ 
ken ground. 20 So, it has been held that a govern¬ 
mental requisition of a vessel under an order pro¬ 
hibiting the vessel from entering into time charters 
and requiring contemplated voyages to be approved 
by the government does not affect liability for 
freight under a charter containing such a provision 


4. U.S—The Hamrnan, C C Cal., 11 
F.Cas No-6,104, 5 Sawy. 611, af¬ 

firmed 9 Wall. 161, 19 LEd 629. 

58 C.J. P 198 note 66. 

-Charter by government see infra § 
63. 

Demurrage see infra §§ 203-223. 
.Freight for carnage of goods see in¬ 
fra S§ 160-170. 

‘‘Freight pending” means the 
•amount which the charterers of a 
ship have agreed to pay to the ship¬ 
-owners for the prolonged use of the 
vessel after the time limited by the 
charter —The Giles Lormg, D C Me., 
48 F. 463—27 C.J. p 904 note 46. 

:3. U.S—The George J Goulandris, 
D C.Me , 36 FSupp. 827. 

68 C.J. p 198 note 60. 

-4. U.S—The Harriman, C.C.Cal, 11 
F.Cas.No.6,104, 6 Sawy. 611, af¬ 
firmed 9 Wall 161, 19 L.Ed. 629. 

68 ax p 198 note 67. 

jtB. U.S.—Bu^n Lane v. U. S, etc., SS. 
Co,.K.T* 1*2 F.298, 89; aOA. 278, 


certiorari denied 29 S.Ct. 689, 212 
US. 680, 63 LEd 659. 

58 C J. P 199 note 68 

6. Pa —Tittermary v. Gardiner, 4 
Yeates 157. 

7. NY —Burrill v. Cleeman, 17 
Johns 72. 

58 C J p 199 note 70. 

8. U.S —The Harriman, Cal, 9 Wall 
161, 19 LEd 629. 

58 C J p 200 note 81. 

9. U.S—The Harriman, supra. 

10* La.—Vance v Clark, 1 La. 324. 

58 C.J. p 200 note 82. 

11. La.—Vance v. Clark, supra. 

58 CJ. p 200 note 83. 

12. U.S —Banks v. Chas Kurz Co., 
DC.Pa, 69 FSupp 61, motion de¬ 
nied 69 F Supp. 1017. 

58 C J p 199 note 73. 

Capsizing of seaworthy vessel 
Where lighters were seaworthy 
when delivered to charterer, and 
cause of capsizing was damage ‘dur¬ 
ing charter period, and charterer did 
not explain the damage pr show that 


damage was not due to charterer's 
fault, charterer to whom lighters 
were demised was liable to owners 
for charter hire —Banks v. Chas. 
Kurz Co, supra. 

13. U.S—The Gazelle, Md., 9 S Ct 
139, 128 US. 474, 32 LEd. 496. 

14. La—Vance v. Clark, 1 La. 324. 

15. La.—Vance v. Clark, supra. 

16. U S —Christie v. Davis Coal, 
etc, Co, D.CNY, 95 F. 837, af¬ 
firmed 110 F. 1006, 49 CCA. 170. 

58 C J. p 199 note 79 [b] 

17. N Y.—Roberts v Societa Anoni- 
ma, 63 NT.Y Super, 424. 

68 C J P 199 note 79 [c], 

18. US —Mitsubishi Shoji Kaisha, 
Limited v. Societe Purfina Mari¬ 
time, C.CACal., 133 F.2d 552, cer¬ 
tiorari denied 63 S Ct 858, 318 U. 
S. 781, 87 L.Ed 1148 

19. U.S—Mitsubishi Shoji Kaisha, 
Limited v Societe Purfina Mari¬ 
time, supra. 

20. US.—Mitsubishi Shoji Kaisha, 
Lrputed v Societe Purfina Mari¬ 
time, supra. 
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executed after the date of such requisition and be¬ 
fore the date possession of the vessel is taken by 
the government, 21 even though there are minor 
defects in the engines of the vessel. 22 An owner is 
not precluded from recovering freight for a voyage 
frustrated by the act of a government, under a 
charter exempting him from responsibility for “re¬ 
straints of princes, rulers, and people,” where the 
voyage is delayed by continued temporary restraints 
culminating m the frustrating act when the vessel 
is taken over by the government 23 

Time charter . Where a vessel is hired for a 
specified time and the charter money is earned at 
the expiration of specified intervals, although the 
vessel is lost before the voyage is completed, the 
stipulated compensation, due before the time of loss, 
is recoverable, 24 but an installment falling due after 
the loss of the vessel cannot be collected. 25 

Voyage out and return. Where a vessel is char¬ 
tered for a voyage out and home, for a gross sum, 
the outward and homeward voyages are one, and 
the vessel's return is a condition precedent to the 
owner’s right to freight, 26 and, even if freight is 
to be paid at a monthly rate, the contract may be 
indivisible and the return of the vessel a condition 
precedent to payment of freight. 27 However, if two 
voyages, one outward and one homeward, are con¬ 
templated, and the vessel is lost on the latter, freight 
may be recovered for the outward voyage. 28 


b. Persons Liable 

The charterer of a vessel Is primarily liable for the 
freight money. One who arranges for the services of a 
vessel either as principal or as agent for an undisclosed 
principal is a party to the charter so as to be liable for 
charter hire. 

The charterer of a vessel is primarily liable for 
the freight money. 29 One who arranges for the 
service of a vessel either as principal 30 or as agent 
for an undisclosed principal, 31 and not as agent for 
a disclosed principal, 32 is a party to the charter 
so as to be liable for charter hire. Where, in con¬ 
sideration of the assignment of the hire due on a 
charter party, the assignee agrees to pay a stated 
sum and the assignor agrees that if the sum shall 
exceed the money due by the charterers he will re¬ 
fund, the assignee assumes the obligations of the 
charterers to pay. 33 One who receives and sells 
the cargo under an agreement with the charterer 
is not liable for the freight money on the theory that 
the contracts among the parties are so closely re¬ 
lated as to make him a charter principal. 34 

c. Retention or Restoration of Advance Freight 

Ordinarily, freight which has been paid In advance 
is to be refunded if, from any cause not attributable 
to the shipper, the goods are not carried, unless there is 
a stipulation in the charter to the contrary. 

Ordinarily, freight which has been paid in ad¬ 
vance is to be refunded if, from any cause not at¬ 
tributable to the shipper, the goods are not car¬ 
ried, 35 unless there is a stipulation in the charter 
to the contrary, 36 but such a stipulation, since it 


21. U S —Mitsubishi Shoji Kaisha, 
Limited, v. Societe Purflna Mari¬ 
time, supra. 

Estoppel 

The owner was not estopped to 
claim freight for voyage frustrated 
by government which took possession 
of vessel, on theory that government 
had an interest in unpaid moneys 
after they are earned making frus¬ 
tration of voyage an act of the own¬ 
er, where owner did not act as agent 
for government.—Mitsubishi Shoji 
Kaisha, Limited, v. Societe Purfina 
Maritime, supra, 

22. U S —Mitsubishi Shoji Kaisha, 
Limited v Societe Purfina Mari¬ 
time, supra. 

Proximate cause of loss 

Where charter party for vessel pro¬ 
vided for prepayment of freight on 
completion of loading and telegraphic 
notice of signing of bill of lading, 
and voyage was frustrated by gov¬ 
ernment aDd not by any defects m 
vessel's engines, act of government 
was proximate cause of loss of voy¬ 
age, warranting recovery of freight 
—Mitsubishi Shoji Kaisha, Limited v. j 
Societe Purfina Maritime, supra. j 


Valves in need of grinding' 

The fact that engine valves of ves¬ 
sel needed grinding did not consti¬ 
tute “unseaworthiness” so as to pre¬ 
clude recovery of freight for voyage 
frustrated by government under 
clause providing that freight was to 
be considered earned “ship and/or 
cargo lost or not lost ”—Mitsubishi 
Shoji Kaisha, Limited v. Societe Pur¬ 
flna Maritime, supra. 

23* U.S—Mitsubishi Shoji Kaisha, 
Limited v. Societe Purfina Mari¬ 
time, supra. 

24. U S.—Brett v. Zachrissen, DCN. 
Y., 4 F.Cas.No 1,845. 

58 C J. p 199 note 71. 

25. U.S.—Burn Line v. U. S , etc, SS 
Co, N* Y, 162 F 298, 89 C C A. 278, 
certiorari denied 29 S.Ct 689, 212 
US 580, 53 LEd. 659 

26. N" Y —Penoyer v. Hallett, 15 
Johns. 332, 8 Am D. 239. 

58 C J- P 201 note 86. 

27. Mass—Coffin v. Storer, 5 Mass. 
252, 4 Am D. 54. 

58 C J p 201 note 87. 

28. Mass—Coffin v. Storer, 5 Mass 
252, 4 AmD, 54. 
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29. Ala —Wye Shipping Co v. Hunt¬ 
er, 100 So 475, 211 Ala. 326. 

58 C.J. p 201 note 89. 

30- U.S—Banks v. Chas. Kurz Co., 
V C.Pa., 69 FSupp. 61, motion de¬ 
nied 69 F.Supp. 1017. 

31. U S.—Banks v. Chas. Kurz Co., 
supra. 

32. U.S.—Banks v. Chas Kurz Co, 
supra. 

33. N.Y —Susquehanna SS. Co. v. 
Andersen, 146 IST.E. 381, 239 N.Y. 
285. 

34. U.S—Zarati S. S. Co. v. Park 
Bridge Corp., CCA.NY., 154 F.2d 
377. 

35. U.S—The Kimball, Mass, 3 
Wall 37, 18 LEd. 50 

58 C J. p 208 note 59. 

‘CTnder English law, it appears that 
a payment of freight in. advance can¬ 
not be recovered back, unless it is 
shown affirmatively that it was in¬ 
tended by the parties merely as a 
loan.—Chase v. Alliance Ins Co, 9 
Allen (Mass ) 311—58 C.J. p 208 note 
63-p 209 note 68. 

36. Mass —Benner v. Equitable 

Safety Ins. Co, 6 Allen 222. 
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is intended to control the usual rule of law, must be 
expressed m terms so unambiguous as to leave no 
doubt that such was the intention of the parties . 37 

Under a charter providing that, in the event of 
loss of use of the vessel exceeding a specified time, 
payment of hire should cease for the time lost, a 
charterer having paid for hire in advance is en¬ 
titled to recover for loss of use of the vessel while 
stranded, on proof that loss of use exceeded the 
time specified , 38 but the charterer is entitled to a 
return of only the unearned portion of the moneys 
prepaid by him where the ship’s engine breaks down 
because of a latent defect therein . 39 Under a 
charter provision “freight earned, retained and ir¬ 
revocable, vessel lost or not lost” it has been held 
that the vessel can retain prepaid freight where 
it is forced by injuries from storm to return to 
port and a second departure is rendered impossi¬ 
ble by an embargo laid against sailing vessels 
bound for a war zone . 40 

§ 43 . - Amount and Rate 

a. In general 

b. Time charter hire 

c. Claims, deductions, and offsets by 

charterer 

In General 

The terms of the charter party control with respect 
"to the amount or rate of freight to be paid by the charter¬ 
er of a vessel where such amount or rate is stipulated 
therein. 

The terms of the charter party control with re¬ 


spect to the amount or rate of freight to be paid 
by the charterer of a vessel where such amount or 
rate is stipulated therein . 41 Thus, freight may be 
fixed according to the weight or measure of the car¬ 
go shipped , 42 payable for the whole amount, al¬ 
though part is damaged or lost . 43 If a specified 
load is contracted for, the owner usually is entitled 
to the full freight even though through the act of 
the charterer less is carried . 44 

An owner may be entitled to recover from a char¬ 
terer a reasonable amount, in addition to the stat¬ 
ed charter freight, for the carriage of a deck cargo 
not provided for by the charter , 45 and where a ship, 
chartered to carry a specified cargo, is loaded with 
another cargo it has been held that a promise is 
implied on the part of the charterer to pay at least 
as much as he would have been obliged to pay 
for the cargo specified 46 However, under particu¬ 
lar circumstances, such as where by reason of a 
mistake on the part of both the owner and the 
charterer an amount of cargo in excess of that 
specified in the contract was loaded, and the ves¬ 
sel was detained because of the additional weight, 
it has been held that the owner cannot recover 
more than the stipulated amount . 47 

Pro rata freight . Where a charterer, on accept¬ 
ance of his goods at an intermediate port instead 
of at the port of destination, is required to pay pro 
rata freight, the amount he has to pay is measured 
by the benefit he has received , 48 based on the pro¬ 
portion in rates of freight between the port of ship¬ 
ment and the ports of acceptance and destination . 49 


37. Mass.—Benner v. Equitable 
Safety Ins Co., supra. 

38. U.S.—The Henry W. Card, D C. 
N.Y, 51 F'Supp 380, affirmed, C.C 
A., Davison Chemical Corp. v. The 
Henry W. Card, 144 F 2d 705 

39. U.S.— 1 The Toledo, CC.ANT, 
122 F.2d 255, certiorari denied Is- 
brandtsen-Moller Co. v. The Tole¬ 
do, 62 S Ct. 302, 314 U S. 689, 86 L 
Ed. 551. 

Season, for role 

The stipulation of seaworthiness is 
not so far a condition precedent that 
the hirer is not liable in such case 
for any of the charter money and if 
he uses her he must pay for the use 
to the extent to which it goes—The 
Toledo, C.CAN.Y, 122 F2d 255, cer¬ 
tiorari denied Isbrandtsen-Moller Co. 
v. The Toledo, 62 S.Ct 302, 314 U.S. 
>689, 86 LBd. 551. 

40. U^S.—AUanwilde Corp. v. Vac¬ 
uum Oil Co*. N.J M 39 S.Ct. 147, 24S 


U.S 377, 63 LEd. 312, 3 ALR. 15, 
answers to certified questions con¬ 
formed to 256 F 987, 167 C.C.A. 
663. 

41. U S —Southern States Towing 
Lines v Lee Transit Corp , D C.N. 
Y., 51 F'Supp. 112, affirmed, CCA, 
144 F 2d 101. 

58 C J. p 201 note 92. 

Change in rate 

By agreement as part of the char¬ 
ter party or in modification of it, the 
rate may be changed—U. S v Car¬ 
go of Lumber on The Springfield, C. 
CANY, 7 F.2d 306—58 C J. p 203 
note 5. 

42. U.S—The Geneva, D.C.Fla., 9 F. 
2d 942 

58 CJ p 202 note 93. 

The term “intaken” as used in a 
charter party providing for a cer¬ 
tain rate of freight on about a stated 
number of tons of ore intaken has 
been construed as of the same mean¬ 
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ing as the term “delivered.’*—The 
Frogner, jd C.S C„ 49 F. 876. 

43. U iS.—One Thousand Bags of 
Sugar v Harrison, 53 F. 828, 4 C.C 
A 34. 

58 C.J. p 202 note 94. 

44. US —The Addison E. Bullard, D 
CFla., 252 F 241, affirmed 258 F 
180, 169 C.C A 248. 

58 C J p 202 note 96. 

45. U S —Patagonia S'S. Co. v. Gans 
SS Line, N.Y., 243 F. 532, 156 C C. 
A 230. 

58 C J p 203 note 98, 

46. U.S —American Metal Transp 
Co v Redenakties Dragor, D.C.N. 
Y., 293 F 817. 

58 C.J. p 203 note 1. 

47. US —Shaw v. Folsom, DCNY, 
38 F. 356, affirmed, C.C., 40 F 511. 

48. Mass—Coffin v. Storer, 5 Mass. 
252, 4 Am D. 54. 

58 C.J. p 203 note 3. 

49. Mass—Coffin v. Storer, supra. 
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b. Time Charter Hire 

(1) In general 

(2) Under off-hire clause 

(1) In General 

Under a time charter, the time when hire begins or 
ends generally depends on the provisions of the charter 
relative thereto, although, in a charter for an indefinite 
period, the stipulated hire usually continues until the end 
of at least one complete trip. 

Under a time charter, the time when hire be¬ 
gins 50 or ends 51 generally depends on the provi¬ 
sions of the charter relative thereto, although, m 
a charter for an indefinite period, the stipulated 
hire usually continues until the end of at least one 
complete trip 52 In the absence of a charter pro¬ 
vision for the cessation of hire under certain con¬ 
ditions or circumstances, 53 hire ordinarily runs con¬ 
tinuously. 54 However, charter hire may not be 
payable for a period during which the vessel can¬ 
not be used by the charterer because of its seizure 
under private legal process, 55 and, as a rule, no 
hire is payable for the time during which the ship is 
put into condition to carry the cargo for which 
she is chartered, 56 or for the time the ship is de¬ 
layed in commencing 67 or during 58 her service un¬ 
der the charter because of the failure of the owner 
to perform his charter obligations. 

In accordance with charter provisions, the char¬ 
terer may be held liable for time spent by the ves¬ 
sel in obedience to governmental orders, 59 or in 
saving life and property, 60 notwithstanding the Car¬ 
riage of Goods by Sea Act. 61 Where the vessel is 
damaged through fault of the charterer the owner 


has been held entitled to hire until the ship is 
fully repaired and he again has use of his prop¬ 
erty, 62 and, under a charter at a certain rate per 
day until the vessel is returned m as good a con¬ 
dition as when received by the charterer, the own¬ 
er has been held entitled to charter hire until the 
vessel is returned to him in good condition. 65 The 
charter party may stipulate that charter money is 
not to cease under certain circumstances. 64 

Overlap. Where a time charter contemplates a 
possible overlap, unless the market rate in payment 
of overtime is stipulated for, the owner will be en¬ 
titled to the charter rate only 65 Where the char¬ 
terer had the right to set out on an overlapping 
voyage, but did not, the owner was held entitled! 
to hire only to the date when the vessel could be 
legally redelivered. 66 

(2) Under Off-Hire Clause 

A provision in a time charter to the effect that char¬ 
ter money shall not be payable for time lost by reason of 
the occurrence of a specified contingency or contingencies 
should be construed and given effect according to the 
intent of the parties. 

A provision in a time charter to the effect that 
charter money shall not be payable for time 
lost by reason of the occurrence of a specified con¬ 
tingency or contingencies should be construed and 
given effect according to the intent of the parties, 67 
and should not be enlarged by implication. 68 So 
it has been held that, under the terms of a break¬ 
down clause, a vessel is not off-hire when she is 
able to combat whatever adverse weather she en¬ 
counters; 69 or when detained by ice, where such 


50. U S.—North Atlantic Dredging 
•Co v. McAllister Steamboat Co, N. 
Y, 202 P. 181, 120 C.CJL 395. 

58 C.J. p 203 note 6 

51. U S —International Contracting 
Co v. Walsh, DCN.Y., 115 F. 851. 

58 C.J. p 203 note 7. 

52. N Y —Leach v Hughes, 131 N. 
YS. 570, 74 Misc 69. 

58 CJ. P 204 note 8. 

53. U S.—Schoonmaker-Conners Co 
v. New York Cent R. Co , D.C N Y., 
12 P 2d 314, affirmed, CC.A, 12 P. 
2d 317 

58 CJ. p 204 note 9. 

54* US—U. S. v. Shea, CtCl , 14 S 
Ct 519, 152 U.S 178, 38 L Ed 403 
58 CJ. p 204 note 11. 

5SS tyS.—Clarke S. S. Co. v. Mun¬ 
son & Line, D C.N.Y., 59 P.2d 
423, affirmed, C.CA., 64 F.2d 1011. 

56. TT S —La Companfa Bilbaina de 
Navegacion de*' Bilbao v. Spanish- 
Amencan LJght, etp^ Co-, N Y., 13 


SCt. 142, 146 US. 483, 36 L.Ed. 
1054 

58 C.J. p 205 note 23. 

57. U.S—Lombard SS Co v. Lana- 
sa, etc., SS. Co, D C.Md., 163 P. 
433. 

58 C J. p 205 note 24. 

58- U S.—Hme v. New York, etc, 
Co, DCN.Y, 68 P. 920, affirmed 
73 P. 852, 20 CCA. 63. 

59. U S —Alcoa S. S. Co v. Elm¬ 
hurst Contracting Co., DCN.Y., 61 

P.Supp. 6. 

60. TJ S —Alcoa S. S. Co v. Elm¬ 

hurst Contracting Co, supra. 

61. U S —Alcoa S. S Co v. Elm¬ 

hurst Contracting Co., supra. 

62. Wash—Angeles Gravel & Sup¬ 
ply Co v Crown Zellerbach Corp, 
1S3 P 2d 482, 28 Wash.2d 428. 

63. US—Cox v. Banks, DC.Pa*, 50 
FSupp. 871. 

64. U.S—Chesbrough v Boston El. 
R. Co, CC.A.Mass„ 263 P. 267. 

58 C.J. p 205 note 26 
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65. U S.—Straits of Dover SS Co v. 

Munson, DC NY, 95 P. 690. 

58 C J. p 206 note 36. 

66- U S.—Britain SS. Co v. Munson 
SS. Line, C.C.A.NY, 31 F2d 530, 
opinion conformed to, DC., 34 F 2d 
980, and certiorari denied 50 SCt. 
29, 280 U'S. 574, 74 L Ed. 625. 

58 C.J. p 206 note 34. 

67. U S.—The Terne, CCAK7., 64 
F 2d 502, certiorari denied Munson 
S S Line v. Bergen Lloyd, 54 S.Ct. 
53, 290 US 635, 78 L Ed 552, and 
Bergen Lloyd v Munson S S. Line, 
54 SCt 63, 290 US. 635, 78 L.Ed. 
552, 

58 C J. P 204 note 12 [a]. 

68 . U S.—Clyde Commercial Steam¬ 
ships v U. S Shipping Co., D.C.N. 
Y., 152 F. 516. 

69. U.S.— 1 The Terne, C.CAN.Y, 64 
F.2d 502, certiorari denied Munson 
S. S. Line v. Bergen Lloyd, 54 S Ct. 
53, 290 US 635, 78 L.Ed. 552, and 
Bergen Lloyd v. Munson S. S Line, 
54 SCt. 63, 290 US, 6S5, 78 LEcL 
552. 
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-detention is not caused by an accident but merely 
by adverse weather conditions, 70 or when her 
rudder is injured by ice, but the vessel loses no 
time because of such injury or the repair there¬ 
of, 71 although she has to be helped m order to 
reach port. 72 Under a provision permitting the 
vessel to be laid up for overhauling free of hire 
at a time designated by the charterer, if the char¬ 
terer lays up the vessel merely as a subterfuge to 
evade payment of hire, the charter money must 
be paid as if the vessel were actually in commis¬ 
sion. 73 

Where the contingency stipulated in the charter 
occurs charter money is not payable for the time 
lost by reason thereof, 74 as where damages pre¬ 
vent the working of the vessel, 75 where the vessel 
is unfit for use because of any defect in her out¬ 
fit, 76 where the vessel’s machinery breaks down, 77 
where there is a deficiency of men on the vessel, 78 
or where the vessel is detained by reason of the 
restraint of princes, rulers and people. 79 The right 
to off-hire, otherwise existing, is not lost by non- 
user of the vessel. 80 

Time when hire ceases or resumes . If, under the 
terms of an off-hire clause, hire is to cease after 


§ 43 

a specified contingency has lasted a certain num¬ 
ber of hours, the charterer cannot tack together 
several lesser periods to make the requisite period. 81 
Where hire is to cease in the event of damage pre¬ 
venting the working of the vessel until she be again 
m an efficient state to resume her service, hire 
is payable from the moment when the repairs are 
completed, and the ship is in efficient condition for 
working. 82 In determining the period during which 
a vessel is off-hire, the service of the vessel in car¬ 
rying cargo is to be distinguished from her serv¬ 
ice in loading or unloading it. 83 

c. Claims, Deductions, and Offsets by Charterer 

In general, a charterer of a vessel Is entitled to such 
deductions or remittances from the charter hire or freight 
money as are called for under the terms of the charter 
party or other agreement. 

In general, a charterer of a vessel is entitled to 
such deductions or remittances from the charter 
hire or freight money as are called for under the 
terms of the charter party or other agreement, 84 
express 85 or implied. 86 Accordingly, a charterer 
may be entitled to a deduction from freight money, 
or to an offset against such money, for any loss 
sustained by him because of a breach of duty or 
obligation on the part of the owner, 87 such as a 


70. US—The Terne, C.C.A.N.Y., 64 
F.2d 502, certiorari denied Munson 

S. S. Line v. Bergen Lloyd, 54 S 
Ct. 53, 290 US. 635, 78 LEd 552, 
and Bergen Lloyd v. Munson S. S. 
Line, 54 S Ct. 63, 290 U-S. 635, 78 
LEd. 552. 

^Accident” 

Detention of steamship in ice be¬ 
fore injury to her rudder was held 
not an “accident** within break-down 
-clause of charter providing for off- 
hire, but was due to adverse weather 
conditions which brought m drift ice 
which held the steamship —The 
Terne, CC.A.N.Y., 64 F2d 502, cer¬ 
tiorari denied Munson S S Line v. 
Bergen Lloyd, 54 S-Ct. 53, 290 U.S. 
635, 78 L Ed. 552, and Bergen Lloyd 
v. Munson S S Line, 54 S.Ct. 63, 290 
U.S. 635, 78 LEd. 552. 

71. U.S—The Terne, CC.AN.Y., 64 
F.2d 502, certiorari denied Munson 
S. S. Line v. Bergen Lloyd, 54 S Ct 
53, 290 US 635, 78 LEd 552, and 
Bergen Lloyd v. Munson S. S Line, 
54 S.Ct. 63, 290 U.S. 635, 78 LEd. 
552. 

72. U.S.—The Terne, CC.A.]SrY. f 64 
F.2d 502, certiorari denied Munson 

S. S. Line v. Bergen Lloyd, 54 S.Ct. 
53, 290 U.S. 635, 78 LEd, 552, and 
Bergen Lloyd v Munson S S. Line, 
54 S.Ct 63, 290 U.S. 635, 78 LEd 
552. 

73. U.S—-Wessels v. The Ceres, N, 

T, 72’ F. 936, 19 C.CA. 243, certio¬ 


rari denied 16 S Ct 1199, 163 U.S. 
706, 41 LEd 319. 

74. US—The Toledo, DCN.Y., 30 
F Supp. 93, affirmed, CCA, 122 F. 
2d 255, certiorari denied Isbrandt- 
sen-Moller Co. v. The Toledo, 62 S. 
Ct 302, 314 US 689, 86 LEd. 551, 

75. U.S.—Steamship Knutsford Co 
v. Barber, CC.A.NY., 261 F 866, 
certiorari denied 40 S Ct. 396, 252 

U.S 586, 64 LEd. 729. 

58 C.J. p 204 note 13. 

76. U.S —Hills v. Leeds, D C Me , 
149 F. 878, affirmed 158 F. 1020, 85 
CCA 489 

58 C J. p 205 note 14. 

77. U S —The Toledo, D C.N Y, 3 0 F. 
Supp 93, affirmed, C C A., 122 F 2d 
255, certiorari denied Isbrandtsen- 
Moller Co v The Toledo, 62 S.Ct 
302, 314 US. 689, 86 LEd. 551 

58 C.J. p 205 note 16 

78. U S.—Tweedie Trading Co. v. 
Emery, NY, 154 F. 472, 84 C.C. 
A. 253. 

58 C J. P 205 note 17. 

Illness of captain 

Under a time charter providing 
that in the event of loss of time from 
deficiency of men and stores, the pay¬ 
ment of hire shall cease during the 
time lost the inability of the master 
to attend to his duties because of 
sickness constitutes a constructive 
deficiency of officers, and for the time 
lost the charterer Is released from 
obligation to pay for use of the ship. 
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—Northern SS. Co v. Earn-Line SS 
Co., DCNY, 169 F. 708, reversed on 
other grounds 175 F. 529, 99 C.C.A. 
151 

58 C J. p 205 note 17 [bj. 

79. U.S —Glasgow Steam Shipping 
Co v Tweedie Trading Co, DCJST. 
Y., 154 F. 84. 

58 C J. p 205 note 19. 

80. U.S —The Yaye Maru, C.C A.Md„ 
274 F* 195, certioran denied 42 8. 
Ct. 50, 257 US. 638, 66 LEd. 410. 

81. U S —Steamship Knutsford Co , 
Ltd. v. Barber, C.C.A.N.Y., 261 F. 
866, certiorari denied 40 S.Ct. 396, 
252 U.S. 586, 64 LEd. 729. 

82. U S—Steamship Knutsford Co-, 
Ltd v. Barber, supra. 

83. US —Lake Steam Shipping Co , 
Ltd, v Bacon, DCN.Y., 129 F. 819, 
affirmed 145 F 1022, 74 C.C A, 476. 

58 C J. p 206 note 31. 

84. U S.—Durkee v. Workman, C C. 
Pa, 8 F.Cas.No 4,194 

58 C J. p 206 note 37. 

85. US—Wall v Ninety-Five Thou¬ 
sand Feet of Lumber, D.CN.Y., 26 
F. 716 

58 C.J. p 206 note 38. 

86. U S.—The Canadia, Pa., 241 F. 
233, 154 C C.A. 153. 

58 C.J. p 206 note 39. 

87. U S.—Scottish Nav Co v Mun¬ 
son S. S. Line, DC.NY., 60 F.2d 
101, affirmed, C.CA, 10 F 2d 708- 
Southern States Towing Lines v. 
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breach of duty which results in damage to, 88 or loss 
of, 189 cargo; or a breach of duty causing a delay 
in the vessel’s arrival, 90 departure, 91 or progress, 92 
or causing a delay in the delivery, 93 or discharge, 91 
of cargo. 

The charterer may be entitled to a deduction or 
offset for a loss suffered by him by reason of the 
refusal of the owner to load a full cargo, 95 or be¬ 
cause of the owner’s failure to transport all the 
goods contracted for. 96 Moreover, although under 
a cesser or off-hire clause the charterer may not 
deduct expenses incidental to the vessel's being off- 
hire, 97 under some time charter provisions, the 
charterer may be entitled to a deduction from char¬ 
ter hire for a period during which the vessel is 
ofF-hire. 98 

In order that a charterer may be entitled to an 
offset against charter hire or freight money his 
claim must not be too remote, 99 and, furthermore, 
a charterer will not be entitled to a deduction or 
offset for a loss suffered by him as a result of his 
own or his agents' acts, 1 as where a delay or aban¬ 
donment of the voyage is caused by the charterer’s 
own action. 2 So too, a charterer will not be en¬ 
titled to a deduction by reason of a delay or aban¬ 
donment of the voyage because of ordinary perils 
of navigation, of which the charterer has assumed 
the risk. 3 


Commissions. Under the terms of the charter 
party the charterer may be entitled to commission, 4 
although the ship is lost before delivery. 5 

§ 44 . - Time and Manner of Payment 

Generally the time and manner of payment of charter 
hire or other compensation depend on the provisions 
of the charter party properly construed. 

Generally the time and manner of payment of 
charter hire or other compensation depend on the 
provisions of the charter party properly construed. 6 
Freight is not due from the charterer until he 
has had full user of the vessel for the purpose for 
which he chartered it, 7 particularly where the char¬ 
ter party expressly so stipulates. 8 

Payment in advance. Under some charter par¬ 
ty provisions, a charterer may be required to pay 
charter hire in advance, 9 notwithstanding that the 
owner obtains from the charterer a satisfactory 
guarantee that the charterer will duly perform his 
contract with respect to payment, 10 and where, un¬ 
der the circumstances, payment of charter hire in 
advance is vital to the contract, strict compliance 
with such a charter requirement is necessary 11 
However, the obligation of a charterer to pay 
freight in advance is not necessarily absolute under 
some charter provisions, 12 and, furthermore, the 
right to insist on a prepayment of charter hire may 
be waived by the owner. 13 


Lee Transit Corp., DCN.Y., 51 F. 
Supp. 112. affirmed, C C.A., 144 F.2d 
101 . 

55 CJ p 207 note 40. 

88. US —Dickie v. Wilson, D.C.NY, 
49 F. 390. 

58 C.J p 207 note 42. 

89. U S —The Tangier, D.C N.Y., 32 
F. 230. 

58 CJ. p 207 note 43. 

90. U.S—Actiesselskabet Albis v. 
Arrue, DC.NY, 174 F 296. 

58 CJ. p 207 note 44. 

91. U.S—The Disa, D.C N’T, 153 F. 
322—The Giulio, DC.N.Y, 34 F. 
909. 

92. U.S—Haggett v Bowman, DC 
Cal, 11 F Cas No 5,900. 1 Sawy. 4 

58 CJ p 207 note 46. 

93. U.S —Tweedie Trading Co, v 
George D. Emery Co, N.Y, 154 F. 
472, 84 CC.A. 253. 

N.Y.—Hagar v. Clark, 78 NY. 45. 

94. TJ.S—Munson SS Line v. Mira¬ 
mar SS. Co, D.C NY., 150 F. 437, 
affirmed 166 F. 722, 92 CCA 412, 
modified on other grounds 167 F 
960, 93 CC.A. 360, certiorari denied 
29 S.Ct. 704, 214 U S. 526, 53 L Ed 
1068. 

58 Cjr. p 207 note 48. 

95. TTS.—Vaccarezza v. 567,000 Gal¬ 

lons of Molasses, D.C,N,Y„ 149 F. 


792, affirmed 161 F. 543, 88 CC.A 
485. 

96. U.S-—Myers v. The Unionist, D. 
CVa., 48 F. 315. 

Philippine —Behn, Meyer & Co , Ltd 
v. El Banco Espanol-Filipmo, 11 
Philippine 253. 

97. U S —Northern SS. Co. v Earn 
Line SS Co., N.Y., 175 F. 529, 99 
CC.A 161. 

58 C.J. P 208 note 55. 

98. U.S—The Knud II, C C.A.N.Y., 
285 F. 142. 

58 CJ. p 207 note 54. 

99- U S.—McKay v. Ennis, D C.N.Y, 
37 F. 229. 

1. US.—The Santona, DC.N.Y., 152 
F 516. 

Error of member of crew 
Claims paid by charterers for short 
delivery of cargo, arising from an 
error of the mate or some other 
member of the crew in tallying cargo, 
cannot be deducted from the hire — 
The Santona, supra. 

2. US —Scottish Nav. Co. v. Mun¬ 
son S. S. Line, DC NY, 60 F 2d 
101, affirmed, CCA, 10 F-2d 708- 
Southern States Towing Lines v. 
Lee Transit Corp, DCNY., 51 F. 
Supp. 112, affirmed, C.C A-, 144 F.2d 
101 

58 C J. p 207 note 52. 
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3. US —Nicolim v. Lutcher, etc, 
Lumber Co, Tex., 108 F 550, 47 C 
CA 482. 

4. US —Gow v. William W Brauer 
SS Co, DC N.Y, 113 F. 672 

58 C.J p 208 note 57. 

5. US —Portland Flouring Mills Co. 
v Weir, DC Or, 95 F. 997 

58 C J. P 208 note 58. 

6. US —Confederation of Switzer¬ 
land v. Compama De Vapores Arau- 
co Panamena, S. A, DC.NY., 40 
F.Supp 330 

58 C J p 209 note 69. 

7. US—The Albert F. Paul, C.C.N. 
Y., 1 F 2d 16. 

8. U S.—The Albert F. Paul, supra. 

9. U S.—Confederation of Switzer¬ 
land v. Compama De Vapores Arau- 
co Panamena, S. A, D C.N.Y., 40 F. 
Supp 330. 

10. U S —Confederation of Switzer¬ 
land v. Compama De Vapores Arau- 
co Panamena, S. A., supra. 

11. U S.—Confederation of Switzer¬ 
land v. Compama De Vapores Arau- 
co Panamena, S A., supra. 

12. U S.—Hoadley v. The Lizzie, C. 
C.La., 39 F. 44. 

58 C.J. P 208 note 62. 

13. U.S.—Polar Steamship Corp. v- 
Inland Overseas Steamship Corp.„ 
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§ 45. - Lien 

a. Existence and extent 
b Waiver, loss, or estoppel 

a. Existence and Extent 

As a general rule a shipowner whose vessel Is char¬ 
tered has a hen on the goods shipped for the freight due 
in the absence of an agreement to the contrary, except 
where the vessel itself is demised without an express 
reservation of such a lien in the charter. 

Where, under the provisions of a charter par¬ 
ty, the vessel itself is demised and the charterer 
thereby becomes her owner during the term of the 
contract, the general owner usually has no lien on 
the cargo for freight or charter hire, in the ab¬ 
sence of an express reservation of such a lien in 
the charter. 14 However, as a general rule m other 
cases, m the absence of an agreement providing 
otherwise, a shipowner whose vessel is chartered 
has a lien on the goods shipped for the freight 
due, 15 regardless of the issuance of a bill of lad¬ 
ing. 16 Accordingly, where, under the terms of 
the charter party, the shipowner is a bailee for 
the purpose of transportation as a private carrier, 
he has been held entitled to a lien on the cargo 
for charter hire; 17 and, where he merely lets the 
use of the vessel and retains possession and control 
of the navigation thereof with the master acting 
as his agent and the mariners remaining in his em¬ 


§ 45 

ployment, the goods of the charterer are liable to 
the owner of the ship to the full extent of the 
freight due on the charter party. 18 

While the shipowner may, in a proper case, be 
entitled to a lien on goods shipped by subfreight¬ 
ers, 19 unless the bill of lading is subject to the char¬ 
ter party, 29 the lien of the owner extends to the 
goods of each subfreighter only for the amount 
of freight due on his shipment under the bill of 
lading. 21 Where a shipper’s freight has been pre¬ 
paid to the charterer it has been held that there is 
nothing on which a lien can operate. 22 The par¬ 
ties may, by an express clause in the charter party, 
bind the cargo for the payment of the freight, 28 
whether or not the charterer becomes the owner 
pro hac vice under the terms of the contract. 24 
A lien so reserved in favor of a shipowner ordi¬ 
narily has priority over rights subsequently cre¬ 
ated, 25 and a provision creating such a lien ordi¬ 
narily is binding not only on the parties to the char¬ 
ter party but on third persons as well, 26 provided 
they have knowledge, 27 either actual or construc¬ 
tive, 28 of its terms. Thus, such a provision has 
been held binding on third persons who ship un¬ 
der a bill of lading expressly accepting the condi¬ 
tion of the charter party 2 $ or who impliedly as¬ 
sent to it, 30 but not on a shipper who has paid the 
charterer in good faith without notice of the ship¬ 
owner’s rights, 31 or on a subcharterer who has 


C.C.AVa, 136 F 2d 835, certiorari 
denied 64 S Ct. 83, 320 U S 774, 88 
LEd 464. 

14. U S —Drink water v The Spar¬ 
tan, DC Me., 7 FCas No 4,085, 1 

Ware 145 

58 CJ P 209 note 73. 

Charterer as owner pro hac vice see 
supra § 34. 

15. U S —The Albert F. Paul, C.C A. 
N.Y., 1 F 2d 16 

58 C.J. p 209 note 74. 

Provision for penalty 

Charter binding vessel, freight, 
tackle, and appurtenances, and mer¬ 
chandise, each to other in penal sum 
of estimated amount of charter, al¬ 
though in itself mere penalty, has 
been held evidence of creation of lien. 
—The Albert F Paul, supra. 

Time when lien attaches 

Shipowner's lien for charter hire 
or freight ordinarily attaches at time 
when goods are laden on board ves¬ 
sel.—Blowers v. One Wire Rope Ca¬ 
ble, D C.N.Y., 19 F. 444—58 CJ. P 
211 note 92. 

16. U.S.—The Albert F. Paul, CCA. 
N.Y., 1 F 2d 16 

17- U S —The Rohm Gray, D C NVY„ 
53 F.2d 1037, reversed in part on 
other grounds, C.C.A., 65 F.2d 375, 
modified on other grounds 65 F,2d 


376, certiorari denied Seas Shipping 
Co v Approximately 3,251,000 Feet 
Board Measure of Lumber, 54 S.Ct. 
70, 290 US. 653, 78 LEd. 566 

18. U S —Certain Logs of Mahog¬ 
any, C C Mass , 5 F Cas.No.2,559, 2 
Sumn 589. 

58 C.J p 210 note 77. 

19. U S.—The Karo, D.C.Pa., 29 F. 
652. 

20. U.S.—The Karo, supra. 

58 C J. p 210 note 80 

21. U S.—Webb v Anderson, C C. 
Md, 29 FCas No 17,318, Taney 504. 

58 C J. p 210 note 81 

22. U.S—The Albert F. Paul, C.CA. 
NY, 1 F 2d 16. 

23. U S —Hall Corporation of Cana¬ 
da v Cargo Ex Steamer Mont Lou¬ 
is and Subfreights Thereon, CCA. 
NY, 62 F 2d 603 

58 C.J p 211 note 83 

24. US —American Steel Barge Co 
v Chesapeake, etc., Coal Agency 
Co, Mass, 115 F 669, 53 C-CA 
301, rehearing denied 116 F. 857, 
54 CCA. 207 

58 C.J. p 211 note 84. 

25. U S —Hall Corporation of Cana¬ 
da v Cargo Ex Steamer Mont Lou¬ 
is and Subfreigfits Thereon, CC^A* 
N.Y„ 62 F,2d 603. 
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Time when lien attaches 

Lien m favor of shipowner for 
freight or charter hire expressly re¬ 
served m charter party attaches 
when cargo is put on board vessel — 
Stepanovit v Gillibrand, etc, D.C 
Conn, 22 FCas No 13,360—58 CJ. p 
211 note 92 

26. U S —Hall Corporation of Cana¬ 
da v Cargo Ex Steamer Mont Lou¬ 
is and Sub freights Thereon, CCA. 
N Y„ 62 F 2d 603—The Solhaug, D. 
C.NY, 2 F.Supp. 294. 

27. U S.—The Solhaug, supra. 

28. US.—The Solhaug, supra. 

29. La—Gomila v. Adams, 36 La 
Ann. 221. 

30. La—Leisy v. Buyers, 36 La Ann 
705. 

58 C.J p 211 note 86. 

31. U S —Hall Corporation of Cana¬ 
da v. Cargo Ex Steamer Mont Lou¬ 
is and Subfreights Thereon, CCA 
N.Y, 62 F 2d 603—Actieselskabet 
Dampsk Thorbjom v. Harrison & 
Co., DC NY., 260 F. 287—Ameri¬ 
can Steel Barge Co. v Chesapeake 
& O. Coal Agency Co , Mass , 115 F 
669, 53 CC.A 301, lehearing denied 
116 F 857, 54 CC.A. 207. 

, 58 C.J. P 211 note 87, 
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paid the hire under its charter to the original char¬ 
terer.^ 

Where provision is made in the original charter 
party for a shipowner’s lien for the charter money 
such lien may be asserted as against a cargo owner 
to the extent of the freights due from him, 33 sub¬ 
ject to proper set-offs or deductions on his part, 34 
and where, as authorized by the charter party, the 
charterer fixes the freight to be paid by cargo 
shipped under bills of lading or by a subcharter, 
the shipowner may enforce his lien on the cargo 
for the freight due under the respective bills of 
lading or subcharter, 35 but for no more. 36 The 
rights of a shipowner under a charter party ex¬ 
pressly giving him a lien on sub freights for any 
amounts due under the charter party and prohibit¬ 
ing the transfer of the charterer’s rights without 
the shipowner’s consent have been held not to be in 
abeyance pending repossession of the vessel by 
him. 37 

Dead freight. By the terms of the charter party, 
the owner may stipulate for a lien for dead 
freight, 38 binding not only on the parties, but on 
third persons who ship under bills of lading ex¬ 
pressly accepting this condition of the charter par¬ 
ty, 39 or who impliedly assent thereto. 40 A lien for 
dead freight, expressly reserved by the charter par¬ 
ty, attaches the moment cargo is put on board. 41 

b. Waiver, Loss, or Estoppel 

A shipowner who would otherwise be entitled to a 


lien for charter hire or freight on goods shipped under 
the provisions of a charter party may waive or lose his 
right to such lien by acts or conduct as well as by con¬ 
tract. 

A shipowner who would otherwise be entitled 
to a hen for charter hire or freight on goods ship¬ 
ped under the provisions of a charter party may 
waive or lose his right to such lien by acts or con¬ 
duct as well as by contract. 42 The owner of a 
ship, of which the charterer is not the lessee but 
the freighter only, will be held to have waived his 
lien on the cargo for freight, without express words 
to that effect, when it can be fairly inferred that 
he meant to trust to the personal responsibility of 
the charterer, 43 or, in the absence of a stipulation 
expressly reserving a hen m his favor, 44 where 
there are stipulations in the charter party incon¬ 
sistent with the exercise of the lien, 45 such as a. 
stipulation calling for unconditional delivery of 
the cargo, 46 for payment after delivery, 47 or for 
payment at a time and place other than the time 
and place of delivery. 48 

The lien of the owner of a ship on its cargo for 
freight is favored by the courts, 49 and the acts or 
conduct of the shipowner must be sufficient to con¬ 
stitute a waiver of the lien on his part. 50 Unless 
the special agreement is absolutely inconsistent with 
the retention of the goods, the right to a lien ex¬ 
ists, 51 particularly where the charter expressly 
pledges the vessel and the cargo to each other for 
the performance of the contract; 52 and even if, 
under the original charter party, the right to a lien 


32* U.S.—Actleselskabet Dampsk 

Thorbjorn v. Harrison, D C N. Y., 
260 P. 287. 

58 C.J p 21X note 88. 

33. US —Hall Corporation of Cana¬ 
da v Cargo Ex Steamer Mont Lou¬ 
is and Subfreights Thereon, C.CA. 
N.Y., 62 F.2d 603—The Solhaug, D. 
C.N.Y., 2 FSupp. 294. 

34. US —The Solhaug, supra. 
Deductions held proper 

(1) Dispatch earned at point of 
shipment and point of destination in 
view of charterer’s agreement in sub¬ 
charter—The Solhaug, supra. 

(2) Amount advanced to master at 
point of shipment for various purpos¬ 
es connected with crew —The Sol¬ 
haug, supra. 

Set-off held improper 
U.S,—Hall Corporation of Canada v 
Cargo Ex Steamer Mont Louis and 
Subfreights Thereon, C.CAN.Y., 62 
F.2d 603. 

35. ‘ U.S —Jebsen v. A Cargo of 
Hemp, D.CLMass,, 228 F. 143—The 
Albert Dumois, J> C NVY. ( 64 F. 629. 

36. US—Jebsen v. A Cargo of 
Hemp, D.CMass, 228 F, 143. 

68 C.J. p 211 note 00. 


37. U.S —U. S v. Palmer & Parker 
Co., C.CAMass, 61 F.2d 455. 

38. La.—Gomila v. Adams, 36 La. 
Ann. 221. 

58 C.J. p 212 note 96. 

Basis of lien is directly related to 
vessel’s services —California & East¬ 
ern S S Co v. 138,000 Feet of Lum¬ 
ber, DCMd, 23 F.2d 95. 

39. La.—Gomila v. Adams, 36 La. 
Ann. 221. 

40. La—Leisy v. Buyers, 36 La.Ann 
705. 

4L U S.—Stepanovit v. Gillibrand, 
eta, D.CConn., 22 F.Cas No.13,360. 

42. US —Shaw v. Thompson, D.C.N. 
Y., 21 F Cas.No.12,726, Olcott 144. 

58 C.J. P 213 note 19. 

Unconditional parting with posses¬ 
sion. of goods will result m loss of 
lien by shipowner.—Sears v. 4,885 
Bags of Linseed, Mass, 1 Black 108, 
17 LEd. 35—58 C.J*. p 213 note 15. 

43. U.-S —Raymond v. Tyson, Cal., 
17 How. 53, 15 L.Ed. 47. 

58 C.J. p 212 note 3. 

44. U S.—Hall Corporation of Cana¬ 
da v. Cargo Ex Steamer Mont Lou¬ 
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is and Subfreights Thereon, C.C.A- 
NY, 62 F 2d 603. 

58 C.J. p 213 note 7. 

45. U S.—Hall Corporation of Cana¬ 
da v. Cargo EX Steamer Mont 
Louis and Subfreights Thereon, su¬ 
pra. 

58 C J. p 212 note 4. 

46. U S —The Bird of Paradise, Cal , 

5 Wall. 645, 18 LEd. 662 

47- U S —The Bird of Paradise, su¬ 
pra. 

58 C J. p 212 note 6. 

48. U S —Raymond v Tyson, Cal., 
17 How. 53, 15 LEd. 47. 

58 C J. p 213 note 8. 

49. U.S.—The Kimball, Mass., 3 
Wall. 37, 18 LEd. 50. 

50. U.Sv— Hall Corporation of Cana¬ 

da v. Cargo Ex Steamer Mont Lou¬ 
is and Subfreights Tbereon, C.C.A. 
N.Y., 62 F.2d 603. • 

51. U.S—The Bird of Paradise, Cal, 

6 Wall. 545, 18 L.Ed. 662. 

58 C.J. p 213 note 10. 

52. U.S.—The Kimball, Mass., 3 

Wall. 37, 18 LEd 50. 1 ‘ 

58 C.J. p 213 note 1L 
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may have been waived, where the parties have modi¬ 
fied their contract so that time and place of pay¬ 
ment have been changed to time and place of de¬ 
livery, the owner wall have his lien for the freight. 63 

The shipowner's hen for freight is not lost by 
the acceptance of a bill of exchange or promissory 
note for freight, if before delivery of the ship¬ 
ment, the bill or note is not met, 54 unless it is 
agreed between the parties that such payment, by 
bill or note, is actual payment. 55 In like manner, 
the shipowner's lien for freight on the goods of 
the charterer is not lost, although shipper and char¬ 
terer have agreed that no freight shall be due, 56 
even though the master of the ship has assented to 
such agreement. 57 

Estoppel. The shipowner, by his acts or conduct, 
may estop himself to assert a lien on the cargo, 58 
as by issuing negotiable bills of lading falsely as¬ 
serting the prepayment of freight 59 

§ 46. Breach of Charter 

Breach of the charter by the owner or master 
of the vessel is discussed infra § 47, breach by 


the charterer is discussed infra § 48, and the right 
of the charterer to a hen is discussed infra §. 49. 

Examine Pocket Parts for later cases. 

§ 47 . - By Owner or Master 

a. In general 

b. Excuse of performance 

c. Damages 

a. In General 

A breach of the charter by the owner or his agents 
will give the charterer a cause of action for damages 
against the owner, unless the charterer has suffered no 
actual damage, and it may also justify the charterer in 
repudiating or rescinding the charter. 

A breach of the charter by the owner or his 
agents will give the charterer a cause of action for 
damages against the owner, 60 unless the charterer 
has suffered no actual damage, 61 and it may also 
justify the charterer in repudiating or rescinding 
the charter. 62 What constitutes a breach of the 
charter by the owner or his agents warranting re¬ 
covery of damages by the charterer or a repudia¬ 
tion of the charter by him depends on the terms 
of the charter properly construed. 63 A breach of 


53. Mass—Howard v. Macondray, 7 
Gray 516 

54 . U.S —The Bird of Paradise, Cal, 
5 Wall. 545, 18 LEd. 662—The 
Kimball, Mass, 3 Wall. 37, 18 L. 
Ed. 50. 

55. U.S—The Bird of Paradise, Cal., 
5 Wall. 545, 18 L.Ed 662—The 
Kimball, Mass., 3 Wall. 37, 18 L 
Ed. 50. 

56- U.S—Gracie v. Palmer, Pa., 8 
Wheat. 605, 5 L.Ed 696. 

57. U.S.—Gracie v. Palmer, supra. 

58. U S —The Robin Gray, C C.A N. 
Y., 65 F.2d 376, certiorari denied 
Seas Shipping Co v. Approximate¬ 
ly 3,251,000 Feet Board Measure of 
Lumber, 54 S Ct. 70, 290 U.S. 653, 
78 LEd. 566. 

No estoppel shown. 

U.S — The Solhaug, D.C.N.Y, 2 F. 
Supp 294. 

59. U.S—The Robin Gray, C-C.AN 
Y., 65 F.2d 376, certiorari denied 
Seas Shipping Co. v. Approximate¬ 
ly 3,251,000 Feet Board Measure 
of Lumber, 54 S Ct. 70, 290 U.S. 
653, 78 L.Ed. 566. 

60. U.S.—Polar Steamship Corp. v. 
Inland Overseas Steamship Corp., 
C.C.AVa., 136 F.2d 835, certiorari 
denied 64 S Ct 83, 326 U.S, 774, 88 
LEd 464—-The Atlanta, D.CGa, 
82 F.Supp. 218. 

58 CJ p 213 note 20. 

Charterer need not reject vessel in 

order to claim damages for owner's 

failure to clean and paint it as 

agreed.—Clarke 3. S. Co. v. Munson 


S S Line, DCNY, 59 F 2d 423, 
affirmed, CCA., 64 F.2d 1011 
Oral charters 

Where owner orally agreed to 
charter vessels to charterer for a 
period which would enable charterer 
to perform several voyages, and 
thereafter charterer under protest 
signed written charters which limit¬ 
ed the term to a single round voyage, 
charterer could maintain libels for 
breach of oral charters, since written 
charters were required to be treat¬ 
ed as a proper attempt to mitigate 
damages resulting from breach of 
oral charters, and written charters 
were not a substitute for oral agree¬ 
ments which remained m effect to 
extent that they were not included in 
written charters.—U. iS. Navigation 
Co. v. Black Diamond Lines, C C A.N. 
Y, 124 F.2d 508, certiorari denied 
Black Diamond Lines v. United 
States Navigation Co, 62 S Ct. 805, 
315 US. 816, 86 LEd. 1214. 

61. US.—The Habil, DC Ala, 100 F. 

120 . 

58 C J. p 213 note 21. 

62. US.—The Atlanta, DCGa, 82 
F.Supp. 218—The Nomad, D.CN.J, 
3 F.Supp. 535. 

58 C J. p 214 note 22. 

63. US —Atlantic Refining Co. v. U. 
S, DC Pa., 82 F.Supp. 201—Von 
Lingen v. Davidson, DCMd., 1 F. 
178, reversed on other grounds, C. 
C.A, 4 F. 346, 5 Hughes 221, and 
affirmed 5 S.Ct 346, 113 U.S. 40, 28 
LEd. 885. 

58 C J. P 214 note 23. 
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Where warranty is not incorporat¬ 
ed in charter, charterer cannot re¬ 
cover damages for breach thereof 
even though charterer was induced to 
enter into agreement by fraud and 
even if warranty was omitted from 
agreement by mistake.—Gronvold v 
Suryan, D.C Wash., 12 FSupp. 429. 

Facts held to constitute breach by 
owner or master 

(1) Delivery of vessel with clutch 
not in proper working order —The 
Nomad, DC.NJ, 3 F.Supp. 535. 

(2) Failure of vessel to carry spec¬ 
ified weight.—The Atlanta, D.C.Ga., 
82 FSupp 218—Wood v Sewall, D.C 
Pa, 128 F. 141, affirmed 135 F. 12, 67 
CC.A 580. 

(3) Other facts held to constitute 
breach—The Innerton, C-C,ATex., 
141 F.2d 931—Polar Steamship Corp 
v Inland Overseas Steamship Corp., 
CCAVa, 136 F.2d 835, certiorari de¬ 
nied 64 SCt 83, 320 ITS. 774, 88 L 
Ed 464—The Atlanta* D.C Ga,, 82 F. 
Supp. 218—58 CJ. p 214 note 23 [c]. 

Breach held not shown 
U.S—Lucayan Transports v. Mc¬ 
Cormick Shipping Corp., C-AFla, 
188 F.2d 202—Mitsubishi Shoji 
Kaisha, Limited v. Societe Pur- 
flna Maritime, C.C.ACal., 133 F.2d 
552, certiorari denied 63 SCt. 858, 
318 US. 781, 87 L.Ed. 1148—Alcoa 
S. S Co v. Elmhurst Contracting 
Co., D.C.N.Y, 61 F Supp. 6—Leary 
v. City of New York, D.CN.Y., 52 
FSupp. 643. 

58 C.JT. p 175 note 75, p 214 note 23. 
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the owner or master may be waived by the char¬ 
terer, 64 as by a subsequent agreement of the par¬ 
ties, 65 or the charterer may be estopped to assert 
a breach of the owner or master. 66 

b. Excuse of Performance 

Ordinarily, performance of the charter by the owner 
‘will not be excused by the occurrence of unforeseen dif¬ 
ficulties but it may be excused where it is made im¬ 
possible by operation of law, or by the occurrence of a 
•contingency specified in the charter, or by reason of an 
act by the charterer or his failure to act. 

Ordinarily, unforeseen difficulties will not excuse 
■performance of the charter by the owner, 67 al¬ 
though performance may be excused where made 
impossible by law; 68 an act by the charterer or 
his failure to act may also excuse the failure of 
the master or owner to perform the obligations of 
the charter party. 69 Moreover, performance by 
the owner may be excused under the terms of a 
charter provision excusing performance on his 
part by reason of the occurrence of a specified con¬ 
tingency, 70 and, where a charter specifies certain 
contingencies which will excuse performance on 
the part of the owner, such provision will be given 
effect according to the intent of the parties. 71 The 
mere happening of an excepted peril before the time 


of the charter begins to run does not of itself ter¬ 
minate the obligation of the shipowner, 72 but it is 
the result of such happening that is the effective 
cause. 73 

“Restraint of princes, rulers, and people” clause or 
similar clause . In determining whether an owmer is 
excused from performance under a charter contain¬ 
ing a “restraint of princes, rulers, and people” 
clause, or a similar clause, the clause should be con¬ 
strued and given effect according to the intent of 
the parties, 74 and, under such a clause, in order 
that the owmer may be excused from performance 
the restraint must emanate from recognized au¬ 
thority. 75 The restraint need not be by physical 
force, 76 but it must be actual, 77 and not merely 
patent or probable, 78 although a reasonable ap¬ 
prehension of capture or destruction of the ship 
or cargo will justify nonperformance by the owm¬ 
er, 79 so that w T here the degree of danger is beyond 
the rumored or fanciful and is actual and substan¬ 
tial, performance by the owner will be excused. 80 
Under such a clause, the owner may not be re¬ 
quired to carry contraband. 81 The arrest of the 
vessel under private legal process is not within the 
meaning of such a clause. 82 


64. U.S.—Clarke S. S. Co v. Mun¬ 
son S S Lme, DCN.Y, 59 F2d 
423, affirmed, C-CA, 64 F2d 1011— 
Labbee v Travenot SS. Co., C C.A. 
N.Y., 37 F2d 52, certiorari denied 
Labbee v Thavenot S S. Co, 50 
SCt. 408, 281 TJ.S 754, 74 L Ed. 
1164 

58 C J. p 216 note 30 

65. U S.—Clarke S. S Co. v. Munson 
S S Line, DC]STY., 59 F2d 423, 
affirmed, CCA., 64 F2d 1011. 

66. U S.—The Laurent Meeus, D C. 
Cal., 43 FSupp 807, modified on 
other grounds, CCA, Mitsubishi 
Shoji Kaisha, Limited v Societe 
Furfina Maritime, 133 F.2d 552, cer¬ 
tiorari denied 63 S Ct 858, 318 U S 
781, 87 LEd 114S 

58 C J P 216 note 31 

67. U S —The B. L. Hamman, Cal., 
9 Wall 161, 19 LEd 629. 

58 C.J. p 215 note 27. 

66. TJ.S.—'The Isle of Mull, CC.A. 
Md, 278 F. 131, certiorari denied 
Cans SS. Line v. Isles Steam Ship¬ 
ping Co, 42 SCt, 270, 2 57 US 662. 
66 LEd 423 

58 C J. p 215 note 28. 

Performance held not excused 

U.Sj—T he Innerton, C.C A Tex., 141 
F.2d 931. 

69. U.S.—The John A Briggs, Pa ? 
120 F. 6, 57 C.C A. 26. 

58 C.J. p 216 note 29t 


70. U.S—The George J. Goulandns, 
D.CMe, 36 F.Supp 827 

71. U S.—U S v Standard 031 Co of 
Cal., CCA Cal, 156 F 2d 312—Mit¬ 
subishi Shoji Kaisha Limited v. So- 
ciete Furfina Maritime, CCA Cal, 
133 F.2d 552, certioran denied 63 
SCt 858, 318 U.S. 781, 87 LEd. 
1148—The Vale Royal, D.C Md., 51 
FSupp 412 

58 CJ. p 215 note 24. 

72. Eel —Freiberg Lumber Co. v. 
Rosalie Mahoney SS. Corp, 111 A. 
279, 31 Del. 44. 

73. Eel.—Freiberg Lumber Co. v. 
Rosalie Mahoney SS Corp., supra. 

58 C J. P 215 note 26 

74. U S.—The George J. Goulandris, 

D. C Me, 36 F.Supp 827 
58 C J. p 215 note 24 [b]. 

75. US.—The Athonasios, DC.KT, 
228 F 558 

58 C.J p 215 note 24 [bj (2). 

76. U.S.—The Athonasios, supra. 

58 C.J. p 215 note 24 [b] (5). 

77. U.S.—The Athonasios, supra. 

78. U.S.—The Athonasios, supra. 

79. U.S—The George J. Goulandris, 

E. C.Me., 36 F.Supp. 827. 

80. U.S.—The George J Goulandris, 
supra. 


Circmnstances justifying reasonable 
apprehension 

Whether apprehension of attack on 
a ship m time of war is to be consid¬ 
ered reasonable and therefore a jus¬ 
tification for not performing a con¬ 
tract of carriage depends on circum¬ 
stances, especially on the degree of 
danger shown to be present, and 
shipowners and captains with pro¬ 
tective clauses in contracts are not 
obliged to gamble with death to 
themselves or their ships, even if the 
chances are considerably m their fa¬ 
vor, and if a real danger is present, 
apprehension of it cannot he said to 
be "unreasonable” because many ves¬ 
sels voluntarily take the risk and 
get through —The George J. Gou¬ 
landns, supra. 

81. U S.—The George J. Goulandris, 
supra, 

master's judgment 

In determining rights and liabili¬ 
ties of parties to charter party on re¬ 
fusal of ship loaded with contraband 
to proceed following a declaration of 
war, it is immaterial whether cap¬ 
tain used his sole judgment or wheth¬ 
er he first used his own judgment m 
informing ship’s agents he would not 
sign bills of lading and was after¬ 
wards supported by his owners —The 
George J. Goulandris, supra. 

82. U.S.—Clarke S S. Co. v. Mun¬ 
son S S Line, D.C.K.Y., 59 F 2d 
433 t rmed, C.C,A, 64 J\2d 1011. 
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c. Damages 

In accordance with the rules applicable with respect 
to damages for breach of contract generally, the charter¬ 
er, on breach of the charter party by the owner, is en¬ 
titled to recover such damages as will, as nearly as pos¬ 
sible, make him whole, or compensate him for the loss 
sustained because of the breach. 

In accordance with the rules applicable with 
respect to damages for breach of contract gen¬ 
erally, the charterer, on breach of the charter party 
by the owner, is entitled to recover such damages 
as will, as nearly as possible, make him whole, 83 or 
compensate him for the loss sustained because of 
the breach. 84 The charterer is entitled to recover 
the damages which arise naturally and directly from 
the breach, 85 or which may fairly be presumed to 
have been within the contemplation of the parties 
when the contract was made 86 Such damages 
should be assessed, as near as may be, on the basis 
of what the charterer’s situation would have been 
had the terms of the charter party been carried out 
by the owner, 87 and the cargo delivered as agreed 
on. 88 

In allowing damages to the charterer, the court 
is not bound by any fixed or precise measure, 89 


since the measure of damages recoverable by the- 
charterer varies in accordance with the particular 
terms of the charter involved and the facts ancE 
circumstances of the case. 90 Thus, where recovery 
is sought because of the failure of the charterer to 
procure the transportation which he has contracted 
for, the measure of damages, if other transportation 
is obtainable, ordinarily is the difference between 
the cost of such transportation and the charter 
hire, 91 subject to the limitation that the substituted 
means of transportation shall be reasonable and not 
extravagant, 92 and, if there is a market price for 
such transportation, the measure of damages is the 
difference between the market price and the charter 
hire. 93 

Where no other transportation is obtainable by 
the exercise of reasonable diligence the charterer 
has been held entitled to recover what he could 
have got for the vessel had she been delivered, 94 
or the difference in value of the cargo at the ship¬ 
ping point and the place of destination, less the cost 
of transportation, 95 or the reasonable profits of the 
voyage under the circumstances, 96 or the net profits 
or earnings which he would have made were it not 
for the breach, 97 provided that such profits are 


S3. US —Putnam Lumber Co v. 
AshcraftrWilkmson Co., C.C.A.Fla, 
96 F 2d 233. 

Interest 

Where the allowance of interest on 
unliquidated claims is discretionary 
with court or jury, whether or not it 
is allowed will depend on the cir¬ 
cumstances of each, case—Grace v. 
Luckenbach SS Co., D C Va., 258 F 
19, affirmed, C.CA,, 267 F. 676, cer¬ 
tiorari denied 41 S Ct 14, 254 U S. 
644, 65 LEd. 454—58 C.J. p 220 note 
63. 

84. U.S —Putnam Lumber Co. v 
Ashcraft-Wilkmson Co., C.C A.Fla , 
96 F.2d 233. 

85. U.S.—Putnam Lumber Co. v. 
Ashcraft-Wilkmson Co, supra— 
The Maurice R. Shaw, D.C Me, 46 
F.Supp 767. 

58 C J. p 216 note 34. 

Although charterer has cancelled 
charter party, damage incurred be¬ 
cause of owner’s breach thereof may 
be recovered —The El mac, I> C N.Y., 
285 F. 665. 

86. U.S—Wessels v. The Ceres, N 
Y., 72 P 936, 939, 19 C CjA 243 

58 C J. p 217 note 35. 

Damages held not within parties’ 
contemplation 

U.S.—Aktieselskabet Stavangeren v. 
Hubbard-Zemurray S 'S. Co, La-, 
250 F 67, 162 C.C.A. 239, certiorari 
denied Hubbard-Zemurray S. S. Co. 
v. Aktieselskabet Stavangeren, 39 
act, 6, 348 U.S. 55$, 63 420. 


87. U.S —Putnam Lumber Co v. 

Ashcraft-Wilkmson Co, C C A.Fla, 
96 F.2d 233—The Henry W Cramp, 
C C.A Pa , 20 F 2d 320, certiorari 

denied McDonald v Rosasco, 48 S. 
Ct. 120, 275 US 561, 72 LEd. 427 

88. U S.—Putnam Lumber Co v 

Ashcraft-Wilkmson Co, C-C A. FI a., 
96 F 2d 233. 

89. U.S.—Putnam Lumber Co v 

Ashcraft-Wilkmson Co, supra. 

90. U S —Polar Steamship Corp v 
Inland Overseas Steamship Corp, 
C.C.AVa, 136 F.2d 835, certiorari 
denied 64 S Ct. 83, 320 US 774, 88 
L Ed 464—Aaby v States Marine 
Corp, DCN.Y, 80 F Supp 328, af¬ 
firmed, C.A, 181 F2d 383, certio¬ 
rari denied 71 SCt. 66, 340 U'S 829, 
95 LEd. 1376 

58 C J. p 218 note 36. 

91. U S —Sanders v. Munson, H.Y., 
74 F 649, 20 CCA. 581. 

58 CJ. P 219 note 37. 

Pleasure craft 

The measure of damages for the 
breach of a charter for a yacht is the 
extra expense of another vessel with 
the incidental expense of transfer 
from one to the other.—The Eros, N. 
Y., 251 F 45, 163 C.CA 295, certio¬ 
rari denied 38 SCt 578, 247 US. 509, 
62 LEd. 1242 

92. U S —The Oregon, Ohio, 55 F. 
666, 5 CCA 229. 

58 C.J. p 219 note 38. 

93. US.—The Oregon, supra. 

58 C.J. p 219 note 39. 
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94. U.S —Gans SS Line v. Wilhelm- 
sen, CCAN.Y., 275 F 254, certio¬ 
rari denied 42 S.Ct 97, 257 U.S. 655, 
66 LEd 419. 

58 C J. P 219 note 41. 

95. U.S—The Innerton, C.C A Tex, 
141 F 2d 931. 

58 CJ p 219 note 42. 

Sale oil rising price level 

Since damages for breach of char¬ 
ter party are based on difference be¬ 
tween market value of merchandise 
at port of destination and market 
value at port of shipment, less trans¬ 
portation charges, where cargo, 
which was not shipped because of 
breach of charter party, was ulti¬ 
mately sold on domestic market on a 
rising price level, no loss could be at¬ 
tributable to any delay m marketing 
the cargo occasioned by breach.—The 
Innerton, supra. 

96. US.—The Ada, DC.NVY, 239 F. 
363, reversed on other grounds 250 
F. 194, 162 CC.A 330. 

58 C J p 219 note 40. 

97. U S —Polar Steamship Corp. v- 
Inland Overseas Steamship Corp, 
CCAVa., 136 F 2d 835, certiorari 
denied 64 S Ct. 83, 320 U S. 774, 88 
LEd 464 

Charterer’s finances preventing other- 
transportation 

The text rule is applicable even 
though the fact that charterer was 
unable to obtain another vessel may 
have been due to his financial condi¬ 
tion, of which the owner had knowl¬ 
edge at time charter party was exe- 
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susceptible of accurate estimation, 98 and the evi¬ 
dence with respect thereto is conclusive." On the 
other hand, the charterer is not entitled to profits 
which are precluded by operation of law rather than 
by the failure of the owner to perform any duty 
imposed on him by the charter party. 1 

Duty to minimize damages . On breach of the 
charter party by the owner, it is the charterer’s duty 
to use reasonable diligence to reduce his damage 2 
Accordingly, if by the exercise of reasonable 
diligence the charterer can procure another ves¬ 
sel in size, speed, and general qualities like that 
chartered, at a reasonable hire for the term of the 
voyage, it is his duty to do so. 3 

Damages due to act of charterer . The charterer 
cannot recover damages which arise because of his 
own voluntary act, 4 imprudence, 5 or inactivity. 6 

Remote or speculative damages. The charterer 
cannot recover damages which are speculative or 
uncertain, 7 or remote. 8 

Penalties or liquidated damages ; nominal dam¬ 
ages . In accordance with charter party provisions 
the owner may be bound to a penalty for a breach 
of the agreement on his part, 9 and although only 


damages actually suffered by the charterer because 
of the owner’s breach may be recovered by him, 10 
the actual damages suffered may be recovered even 
if they are m excess of the penal sum. 11 The char¬ 
terer may recover the sum named in the charter 
if such sum may be regarded as liquidated dam¬ 
ages 12 

In the absence of evidence of actual damage for 
which recovery may be had, the charterer ordinarily 
can recover only nominal damages on breach of the 
charter party by the owner, 13 and this is true even 
where the charter binds the parties to a penalty 
for its breach. 14 

§ 48. - By Charterer 

a. In general 

b. Damages 

a. In General 

The question of whether there has been a breach of 
the charter by the charterer depends primarily on the 
terms of the charter as properly construed. 

-ye 

The question of whether there has been a breach 
of the charter by the charterer depends primarily 
on the terms of the charter as properly con¬ 
strued. 15 In the absence of a stipulation providing 


cuted.—Polar Steamship Corp- v. In¬ 
land Overseas Steamship Corp, su¬ 
pra- 

90. U.S.—Polar Steamship Corp. v. 
Inland Overseas Steamship Corp, 
supra 

99. U.S.—Polar Steamship Corp. v. 
Inland Overseas Steamship Corp., 
supra. 

1. US—The Innerton, C.CA^Tex., 
141 P 2d 931. 

0. US —The Henry W Cramp, C.C. 
A.Pa, 20 F.2d 320, certiorari denied 
McDonald v Rosasco, 48 S.Ct 120, 
275 U S 561, 72 L Ed. 427. 

58 CJ. p 219 note 46. 

3. U.S—Pendleton v Pearce, C.C.A. 
N.Y., 10 F.2d 692. 

58 C.J. p 219 note 47. 

4. U.S—The Quarnngton Court, C. 
CA.NY., 122 F2d 266. 

58 CJ. p 220 note 48. 

5. US —Sanders v Munson, BTY., 74 
F. 649, 20 CC.A. 581. 

58 C J. P 220 note 49 

6. U S.—Sanders v. Munson, supra. 
58 C.J. p 220 note 50. 

7. US —Polar 'Steamship Corp. v. 

Inland Steamship Corp., C.C.A.Va., 

'l$6 lr F.£d 835, certiorari denied 64 

-S.Ct. 83, 320 U.S. 774, 88 L.Ed. 464. 

58 a J. 220 note 51. 

Future profits 

In determining damages recover¬ 

able for owner’s breach of charter, 

future profits to be derived by char¬ 


terer in engaging m given trade were 
too uncertain to furnish basis for an 
award, where there was no estab¬ 
lished business and no contracts on 
which such profits could be based, 
and the boat was small vessel un- 
suited for such trade and not m po¬ 
sition to compete for certain types 
of cargoes carried by regular lines.— 
Polar Steamship Corp. v. Inland 
Overseas Steamship Corp., supra. 

8. Philippine.—Behn Meyer & Co, 
Ltd. v El Banco EspafLol-Filipmo, 

11 Philippine 253. 

58 C.J. p 220 note 52. 

9. U S.—Coronet Phosphate Co. v. 
U S. Shipping Co., D.C.N.Y., 260 F. 
846. 

58 C.J. p 220 note 56. 

10* U.S.—Chadwick v. The Adelaide, 
D-C.Cal., 5 F.Cas No 2,57L 
1L US —Aktieselskabet Korn-og 

Foderstof Klompagniet v Bedenok- 
tiebolaget Atlanten, D.C.N.Y., 250 
F. 935, 163 CC.A 185, AnnCas. 
1918B 491, affirmed 40 SCt. 332, 
252 US. 313, 64 L.Ed. 586. 

58 C.J. p 220 note 58, 

12. US —Nielson v. Bead, D-.C-Pa., 

12 F. 441. 

58 C.J. p 220 note 60. 

13. U S.—The A. Denicke, Va., 138 
F. 645, 71 C.CA 95. 

14. US —Chadwick v. The Adelaide, 
D.CCal, 5 F.Cas.No.2,571, 

15. US—Park S. S, Co. v. Cities 
Service Oil Co, C.A.N.Y, 188 F,2d 
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804, certioran denied Cities Service 
Oil Co. v. Park S S Co, 72 S.Ct. 

87, 342 US 802, 96 L Ed. -■. 

58 C.J p 220 note 66. 

Construction and operation of char¬ 
ters generally see supra § 32. 
Although charter is Invalid, the 
charterer may by subsequent nego¬ 
tiation be liable as on new contract 
to reimburse the shipowner for time 
spent and expenses incurred in at¬ 
tempting performance —Wllson v. 
Leroy, C.CVa., 30 FCas.No 17,817, 1 
Brock. 447. 

Safe place for discharge of cargo 
In clause of charter party requir¬ 
ing charterer to procure safe “place” 
for discharge of cargo, quoted word 
meant spot selected to drop anchor 
plus area over which tanker might 
swing on tide and charterer’s duty 
was not fulfilled merely by selecting 
area containing both safe and unsafe 
berths since clause required charter¬ 
er to select safe berth m such area — 
Park S. S Co. v. Cities Service Oil 
Co., C.ANY., 188 F 2d 804, certio¬ 
ran denied Cities Service Oil Co. v. 
Park S. S Co, 72 SCt. 87, 342 U.S, 
862, 96 LEd. --> 

Repair of engine 

(1) Where charter party provided 
that chartered vessel should be sea¬ 
worthy and in good condition as far 
as due diligence could make It and 
that charterer should keep vessel in 
good condition except that he should 
not be responsible for reasonable 
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otherwise, where a charterer voluntarily enters into 
a charter party whereby he makes a positive agree¬ 
ment to do a lawful act he will not be absolved 
from liability for his failure to perform his part of 
the undertaking because of a subsequent impossibili¬ 
ty of performance caused by an act of God, 16 or 
by an unavoidable accident, 17 and, where perform¬ 
ance is possible and lawful, mere difficulty 18 or im¬ 
probability 19 of accomplishing the undertaking will 
not ordinarily excuse performance on his part. 

Where the charter party specifies certain contin¬ 
gencies which will excuse performance on the part 
of the charterer, such provision will be given effect 
according to the intent of the parties, 20 and per¬ 
formance by the charterer usually will not be ex¬ 
cused, under such a provision, unless the occurrence 
of the contingency specified renders performance on 
his part impossible in a practical sense. 21 Thus, it 
is generally considered insufficient to excuse per¬ 
formance by the charterer that the happening of 
the contingency specified in the charter adds ma¬ 


terially to the difficulties of the charterer, 22 or ren¬ 
ders performance by him unprofitable. 23 

In the absence of a waiver by the owner of a 
breach on the part of the charterer of the terms 
of the charter party, 24 or acquiescence on the part 
of the owner in the charterer's default, 25 on a 
breach of agreement by the charterer, the shipowner 
ordinarily has an action for damages 26 and may be 
justified in refusing further compliance with the 
terms of the charter. 27 The owner's election to 
declare the breach or waive it is final. 28 

Right of withdrawal under charter . By the terms 
of the charter, the owner may have the right to 
withdraw the vessel for nonpayment of the charter 
hire, 29 and the charterer cannot deprive him of his 
right by any tender of the hire m arrear, 30 but, 
if there is any cargo on board, the owner cannot 
withdraw the vessel until the cargo is relanded, if 
the vessel is at the loading port, 31 or until it is 
discharged, if she is at sea or at destination. 32 A 
waiver by the owner of prompt payment of the 


wear arid tear, or for any repairs or 
damage caused by any latent defect, 
charterer was not liable for engine’s 
breakdown due to a worn and defec¬ 
tive condition not discovered until 
engine was taken down—The Maur¬ 
ice R Shaw, D C Me , 46 F.Supp. 767. 

(2) Failure of charterer to disas¬ 
semble generator and carry out elab¬ 
orate inspection to detect dislocated 
spacer piece in armature which ulti¬ 
mately grounded generator at sea and 
physically damaged it requiring char¬ 
terer to incur towage expenses was 
not lack of due diligence to discover 
defect constituting breach of the 
charter—Atlantic Refining Co v. U. 
S., DC.Pa., 82 F.Supp 201. 

Contract to tow barge to pier 

Subcharterer's bailment contract 
engaging charterer to tow barge to 
pier was properly and entirely per¬ 
formed when charterer’s tug left 
barge safely moored at pier —The 
Reno, D.CXT, 54 F2d 682. 

Charters held breached 

U.S —U. S v. The Helen, CC.AN.Y., 
164 F 2d 111—The Laurent Meeus, 
D.C.Cal, 43 F.Supp. 807, modified 
on other grounds, CCA., Mitsu- 
bushi Shoji Kaisha, Limited v So- 
ciete Purfina Maritime, 133 F 2d 
552, certiorari denied 63 S Ct. 858, 
318 U S 781, 87 L.Ed. 1148 
58 C.J p 220 note 66 [a]. 

Anticipatory breach held shown 
U S.—Smith v. Susquehanna SS. Co., 
E>.C Md., 282 F. 881. 

58 aJ. p 220 note 66 [d], 

16. N.Y.—James Hughes, Inc, v. 
Browning, Wells & Co„ 282 N.Y.S, 
903, 160 Misc 214. 
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17. N Y —James Hughes, Inc, v. 
Browning, Wells & Co., supra. 

18. U S.—Furness v. Muller, D.C 
Md, 232 F. 186 

58 C.J p 221 note 67. 

19. U S.—Det Forenede Dampskibs- 
Selskab Aktieselkab v. C. F & G. 
W Eddy, Inc., D C Mass, 293 F. 
82. 

20. U.S.— 1 The Vale Royal, DC.Md, 
51 FSupp 412. 

58 C J. p 221 note 69. 

21. US—The Themis, 0CKI, 244 
F. 545, modified on other grounds, 
CCA, 275 F. 254, certiorari de¬ 
nied 42 S.Ct 97, 257 U.S. 655, 66 
LEd 419 

58 C J P 221 note 70. 

22. US.—Hellenic Transport SS. Co. 
v McNeil, DC.Md, 273 F. 290. 

58 C J. p 222 note 71. 

23. U.S—The Themis, DCN.Y., 244 
F 545, modified on other grounds, 
CCA., 275 F. 254, certiorari denied 
42 SCt. 97, 257 U.S. 655, 66 LEd. 
419. 

With possible exception of strike 
provision, fact that performance by 
charterer is rendered unprofitable by 
happening of contingency specified m 
charter will not excuse performance 
on his part —The Themis, supra— 
58 C.J. p 222 note 72. 

24. U.S—Confederation of Switzer¬ 
land v Compama De Vapores Arau- 
co Panamena, S. A,, D C N.C., 40 F, 
Supp. 330. 

58 C.J P 222 note 77. 

No waiver shown 

U S —Confederation of Switzerland v. 
Compama De Vapores Arauoo Pan¬ 
amena, S A, supra. 

58 C.J. p 222 note 77 [b]. 
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25. La.—Orr v, Wilson, 20 So. 724, 
48 La Ann 1313. 

TTse of chartered vessel by owner, 

where vessel has been refused or 
abandoned by charterer, to reduce 
damage is not an acquiescence in 
charterer’s default, defeating own¬ 
er's right to recovery therefor.—Orr 
v. Wilson, supra—58 CJ. p 222 note 
78 

26. US—Wilhelmsen v Tweedie 
Trading Co, DC.NY, 149 F 928. 

58 C.J. p 222 note 75. 

27. U.S—Eastern Transp. Co. v. 
Bast Carolina Lumber Co., D.C Pa., 
262 F. 195. 

58 C.J. p 222 note 76 

28. U S. — Eastern Transp. Co. v. 
East Carolina Lumber Co, supra. 

58 C.J. p 222 note 79. 

29. U.S —Confederation of Switzer¬ 
land v Compama De Vapores Arau- 
co Panamena, S. A, DON'T., 40 F. 
Supp. 330 

58 C J p 222 note 80. 

Effective date of notice 

The time when notice of withdraw¬ 
al of the vessel given by the owner 
takes effect depends on the facts and 
circumstances of the particular case 
—Confederation of Switzerland v 
Compama De Vapores Arauco Pana¬ 
mena, S. A., supra. 

30. U.S.—Confederation of Switzer¬ 
land v. Compama De Vapores Arau¬ 
co Panamena, S A., supra—Luck- 
enbach v. Pierson, NY., 229 F. 130, 
143 CC.A. 406. 

31. U.S.—Luckenhach v, Pierson, su- 
pra. 

32. US —Luckenbach v. Pierson, su¬ 
pra. 
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hire due will not waive prompt payment of hire to 
■become due, in so far as the owner’s right to with¬ 
draw the vessel for nonpayment of hire is con¬ 
cerned, 33 and the mere payment of the charter hire 
past due will not reinstate a vessel withdrawn for 
the default, in the absence of any evidence that 
the parties intend thereby to reinstate her. 34 How¬ 
ever, where the owner has given notice of with¬ 
drawal of the vessel he may, by his conduct, waive 
the effect of such notice. 35 

b. Damages 

The measure of damages for a total breach of the 
charter party by the charterer, consisting in his failure to 
furnish a cargo or refusal of the vessel, is the net amount 
the vessel would have earned, less the net amount earned 
or less the net amount that might have been earned 
through the exercise of reasonable diligence. Damages 
recoverable for retention of the vessel after the expiration 
of the charter may be measured by the current rate of 
hire, the best going rate from the place of redelivery, or 
the rate stipulated for in the charter as liquidated dam¬ 
ages. 

The measure of damages for a total breach of 
the charter party by the charterer, consisting m his 
failure to furnish a cargo or refusal of the vessel, 
is the net amount the vessel would have earned, 36 
less the net amount earned 37 or less the net amount 
that might have been earned, through the exercise 
of reasonable diligence, during the time required 
for performance, 38 or for making the voyage, 39 
under the charter party. In estimating the damages 
recoverable by the owner, approximate accuracy 
usually is sufficient; 40 and, m the case of un¬ 
certainty and difficulty in determining the exact loss, 
it should fall as far as possible on the charterer. 41 

Equitable circumstances may be shown in mitiga¬ 
tion of damages. 42 It is the duty of the owner or 


master in mitigation of the damages to secure an¬ 
other cargo by the exercise of reasonable dili¬ 
gence, 43 or to lease or use the vessel himself, if 
that can be done m the exercise of reasonable dili¬ 
gence, 44 but he is not obliged to go to another 
port for cargo, 45 to accept another cargo from the 
charterer on other terms than payment m advance, 
as under the charter, 46 or to treat an anticipatory 
breach as such. 47 Where the master does not show 
on what terms he has engaged with other parties, it 
has been held that he can recover only his primage 
and the excess of the freight in the charter party 
over the rates current when the contract was brok¬ 
en 48 Should the owner sell the vessel before the 
expiration of the charter, he cannot recover for the 
rental of the vessel after the sale. 49 

Penalties . Where the charter binds the parties 
to a penalty for its breach, only damages actually 
suffered may be recovered 50 

Breach not amounting to total breach . For the 
breach by the charterer of various provisions of the 
charter party, not amounting to a total breach, 
various measures of damage have been held to ap¬ 
ply, and various items of damage have been held 
recoverable. 51 The measure of damages for dead 
freight is the gross freight on the cargo not shipped, 
less any expenses saved by the vessel because of not 
carrying it, 52 or the difference between the net 
freight for a full cargo of the goods contracted for, 
and what would have been netted by any other rea¬ 
sonable cargo which by due diligence could have 
been obtained 53 Where goods are offered by a. 
third person to make up the deficiency at reduced 
prices, which are current prices, it has been held 
that the master of the vessel must receive them and 


33. US—Marine Transp. Co v 

Shawmut SS. Co, D.C Mass , 287 
F. 547. 

34. US —Marine Transp. Co. v. 
Shawmut SS Co, supra. 

35. U S —Luckenbach v Pierson, N. 
Y, 229 F 130, 143 CCA. 406. 

58 C J p 223 note 90 

36. U S —Massari v Forest Lumber 
Co, DC Fla, 290 F. 470. 

58 C J p 223 note 93 

37- U.S—United Transp Co v Ber- 
wmd-White Coal-Mm Co, D.C N 
Y, 13 F2d 282, affirmed, CCA., 13 
F.2d 281. 

58 C.J. p 223 note 94. 

38* U S.—Hildebrand v Geneva Mill 
Co., DC.AIa., 32 F2d 343—Smith 
v. Susquehanna SS. Co., D.C Md., 
282 F. 881. 

39- U.S.—Leblond v. McNear, D.C 
Cal, 104 F. 826, affirmed 123 F. 
384, 61 C.C A. 564. 

58 CJ. P 223 note 96. 


40. U.S.—Venus Shipping Co. v. 
Wilson, N.Y, 152 F. 170, 81 CCA. 
368. 

58 C J". p 223 notes 97, 98 

41. U.S —Thebideau v. Cairns, D.C. 
Me, 171 F 233. 

42. US—Hall v. Hurlbut, C.C Md , 
11 F.Cas No 5,936, Taney 589. 

58 CJ. p 224 note 1 

43. Ala —Murrell v. Whiting, 32 Ala. 
54 

58 C J. p 224 note 2. 

44. U S —William H Beard Dredg¬ 
ing Co v Hughes, N.Y, 121 F. 808, 
58 C C.A. 192. 

45. N.Y.—Stone v. Woodruff, 28 Hun 
534. 

58 C.J. p 224 note 4. 

46. U S —Steger v. Orth, N Y, 258 F. 
619, 170 C.C.A 73, certiorari denied 
40 SCt 11, 250 U.S. 663, 63 LEd. 
1196. 


47. U S —Cornwall v Moore, D C- 
Cal, 132 F. 868, affirmed 144 F. 22, 
75 CCA. 180. 

58 C J P 224 note 6. 

48. La—Wilson v. Cammack, 7 La. 
Ann 155 

49. U S —W:llliam H. Beard Dredg¬ 
ing Co. v. Hughes, N.Y., 121 F 808, 
58 C.C A. 192 

50. U S —Watts v Camors, La, 6 S 
Ct 91, 115 U.S. 353, 29 LEd 406. 

58 C.J p 224 notes 10, 11. 

51. U S. — Matlack Coal, etc., Corp v. 

New York Quebracho Extract Co , 
CCA N.Y, 30 F 2d 275—Sugar- 

Products Co. v. Mobile, etc, Navi¬ 
gation Co, CC.AAla,, 268 F. 815. 

58 C.J. p 225 note 27. 

52. U.S.—'Steamship Co. of 1912 v. 
Pearson, etc, Hardwood Co., CCA 
N.Y., 30 F.2d 770. 

53- U.S —Stepanovit v Gillibrand„ 
DC.Conn., 22 F.Cas.No.13,360. 
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credit the original charterer with the earnings. 54 
The charterer will not be allowed credit for time 
saved where it does not appear that the failure to 
load the amount stipulated enabled the vessel to 
start on its voyage sooner than it would have done. 55 

Failure to redeliver as agreed . Damages re¬ 
coverable from a charterer for retention of the ves¬ 
sel after the expiration of the charter may be 
measured by the current rate of hire, 56 the best 
going rate from the place of redelivery, 57 or the 
rate stipulated for in the charter as liquidated dam¬ 
ages, 58 but not by a higher rate than the charter 
hire, although the owner has notified the charterer 
that such would be the rate after the charter term, 
where the charterer has not consented and the 
detention was unavoidable. 59 Where the owner 
has entered on a new charter, he must minimize the 
damages by hiring a similar ship to carry out his 
obligation, 60 and he is then entitled to recover the 
difference between the hire he receives from the 
charterer of his own ship and the rate he has to 
pay in the market for the ship which he has sub¬ 
stituted. 61 

The measure of damages for premature delivery 
has been held to be the difference between the 
rate of hire under the original charter and the 
amount paid under a later charter over the period 
within which the vessel should not have been rede¬ 
livered. 62 

§ 49. - Lien 

Where the charterer loads the ship, under the charter 
party, he may have a lien on the ship for damages 


resulting to him from breach of the charter party on the 
part of the owner. 

To a certain extent the engagements in charter 
parties are to be regarded as personal only, not 
affecting the vessel, 63 but where the charterer loads 
the ship, under the charter party, so that the owner 
has a lien on the goods on board for the freight, 
as discussed supra § 45, a reciprocal lien on the ship 
attaches in favor of the charterer 64 for the repay¬ 
ment of freight advanced, should the voyage be 
broken up by fault of the owner, 65 for freight due 
the charterer, 66 or for the charterer’s damages be¬ 
cause of breach of the charter party on the part of 
the owner. 67 

A wholly executory charter for the transportation 
of merchandise will not create a maritime lien on 
the vessel in favor of the charterer, 68 as where the 
vessel has never entered on performance 69 or where 
no goods have been put on board. 70 The receipt 
of part of the cargo called for by the charter party 
will not entitle the charterer to a lien on the vessel 
for damages caused by the refusal on the part of 
the owner to receive the rest of the cargo called 
for, 71 and the charterer will not be entitled to a 
lien on the vessel where the charter has been partly 
performed by the carriage and delivery of one or 
more, but not of all, of the cargoes to be carried. 72 
However, the charterer may, on the breach of an 
executory charter party by the owner before the 
vessel has entered into performance of the contract, 
have a right to a lien on the vessel for provisions 
for the crew, where such provisions have been put 
aboard the ship by the charterer. 73 


54. N.T.—Heckscher v. McCrea, 24 
Wend 304 

55. U.S —The Rosemary, C C.A 

Miss., 277 F. 674. 

-56. U.S—Atlantic Fruit Co. v. A 
Cargo of Sugar, N.Y., 249 F. 871, 
162 C C.A. 105 

57. U S —Constantine, etc, SS Co 
v West India SS. Co., DCN.Y., 231 
F. 472. 

58 C J. p 224 note 19. 

.58. U.S—Richmond Dredging Co v 
Standard American Dredging Co., 
Cal, 208 F. 862, 126 CCA. 20. 

58 C J. p 224 note 20. 

59. U.S —Schoonmaker-Conners Co 
v Lambert Transp. Co , C C.AN.Y., 
269 F. 583 

•60. U.S —Orvig's Dampskibselskab 
Aktieselskab v Munson SS. Line, 
D.C.N.Y, 15 F.2d 99, affirmed, C.C. 
A., 16 F.2d 957. 

*61. U.S,—Orvig's Dampskibselskab 


Aktieselskab v. Munson SS. Line, 
supra. 

62. U.S —Britain SS. Co. v Munson 
SS. Line, CCANY, 34 F 2d 980, 
certiorari denied 50 S Ct 29, 280 U 
S. 574, 74 LEd. 625. 

63. US—The Panama, DC NY, 18 
FCas No 10,703, Olcott 343. 

58 CJ. p 225 note 29 

64. U S —The Seguranca, D.C La, 
230 F 1002, modified on other 
grounds 250 F. 19, 162 C.C.A. 191. 

58 C.J. p 225 note 31. 

65. US—The Panama, DCNY, 18 
FCas.No 10,703, Olcott 343. 

66. U.S.—The Seguranca, La, 250 F. 
19, 162 CCA 191. 

58 C J. p 225 note 33. 

67. U S —The Augustine Kobbe, D. 
C.Ala., 37 F. 696. 

58 C J. p 225 note 34. 

68. U S —Osaka Shosen Kaisha v. 
Pacific Export Lumber Co, Or, 43 
S.Ct. 172, 260 US, 490, 67 L Ed. 

739 


364—Belvedere v. Compania Plo- 
man De Vapores, S. A, C.A Fla., 
189 F 2d 148—The Valmar, D C Pa, 
38 F Supp. 618. 

58 C-J. p 226 note 35. 

69. U S —The Valmar, supra. 

58 C J. p 226 note 36. 

70. U S —Osaka Shosen Kaisha v. 
Pacific Export Lumber Co, Or, 43 
S Ct 172, 260 U.S 490, 67 L Ed. 364 
—Belvedere v Compania Plomari 
De Vapores, S. A, CAFla., 189 F 
2d 148—The Valmar, D C.Pa., 38 F 
Supp. 618. 

58 C.J p 226 note 37. 

71. U S.—Osaka Shosen Kaisha v. 
Pacific Export Lumber Co, Or, 43 
S.Ct 172, 260 US. 490, 67 L Ed. 
364. 

72. U S —The Thomas P Sheldon, D. 
C.RI., 113 F. 779, modified on other 
grounds 118 F. 945, 55 C.C.A 439. 

73. U S —The Valmar, D C Pa., 38 F. 
Supp. 618. 
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§ 50. Loss of, or Injury to. Cargo 

a. In general 

b. Exemptions from liability 

c. Damages 

a. In General 

In general, a shipowner may be held liable to a j 
charterer or shipper for loss of, or injury to, cargo due j 
to negligence, unseaworthiness, deviation, or other wrong¬ 
ful act, and he may also incur liability for the breach 
of a warranty in the charter party. 

In general, the shipowner or vessel may be held j 
liable to the charterer or shipper for loss of, or in¬ 
jur}' to, the cargo due to negligence, 74 unsea- 
worthiness, 75 deviation; 76 failure to keep the 
cargo worthy; 77 improper management, 78 loading, 79 


stowage, 80 or dunnage; 81 or the carriage of in¬ 
jurious goods. 82 Neither vessel nor owner is liable 
to a charterer or shipper for the acts of the char¬ 
terer’s or shipper’s servants or agents. 83 A barge 
owner is not responsible for contributing to the dam¬ 
age of a cargo as a result of the sinking of the 
vessel off a dock, on the ground that the owner 
i knew that the vessel would not he afloat at the dock, 
where it does not appear that the boat would not 
lie afloat or that the owner knew that the barge 
would be damaged if she did not float 84 

It has been judicially observed that, with respect 
to liability for cargo damage, the obligations resting 
on a charterer differ from those of the vessel 85 
A charter provision that there would be sufficient 


74. US —Conners Marine Co. v. 
Pennsylvania R Co, DCK.1, 66 F. 
Supp 396, reversed on other 
grounds, CCA, 159 F 2d 169, re¬ 
hearing denied 160 F 2d 482—Krebs 
Pigment & Chemical Co v Sher¬ 
idan, DC Pa, 12 F.Supp 254, af¬ 
firmed, COA-, 79 F.2d 479 

58 C.J. p 229 note 86, p 230 note 87. 
negligent navigation 
US—The Fort Morgan, CCAMd, 
284 F. 1. 

Conduct constituting negligence 
Failure of captain of chartered 
lighter to notify owner of lighter and 
relieve situation on discovering light¬ 
er was listing and action of captain 
m allowing lighter to dump her car¬ 
go would constitute negligence for 
which lighter owner would be liable 
—The Irving, DC.N.Y., 16 FSupp 22, 
affirmed, CCA, Conners Marine Co. 
v Manhattan Lighterage Co, 91 F.2d 
1011 

Limitation of right to recovery 
against vessel 

Owner of lost cargo could recover 
against barge, but not in personam 
against owner of chartered barge 
with whom it had no contract for 
carriage —The Castleton, DCNI,, 60 
F2d 132, affirmed, CCA, 64 F.2d 11. 

75. IT S —Metropolitan Coal Co v. 
Howard, CCANY., 155 F.2d 780— 
Petition of Reliance Marine 
Transp & Const Corp., D.C Conn, 
89 FSupp 272—Atlantic Creosot- 
mg Co. v. Savannah Lighterage & 
Transfer Co., I> C Ga, 67 F.Supp. 
383—Petition of Howard, DCKY, 
53 F Supp 556—Aetna Ins Co v 
Florida Towing Corp, DC.FIa, 37 
F.Supp. 781—The Irvmg, DC NY, 

. 16 F.Supp. 22 , affirmed, CCA., Con¬ 
ners Marine Co v Manhattan 
Lighterage Co., 91 F2d 1011—The 
Emergency, D.C N.Y., 9 F Supp 

484. 

58 C.J. p 226 note 43, p 229 notes 84, 
85, p 469 note 12. 

TTnseaworthiness not shown 
Fact that chartered seagoing barge, 


which foundered because her seams 
opened below deck, was shorthanded, 
did not make barge unseaworthy, 
with respect to owner's liability for 
loss of cargo —Chateaugay Ore & 
Iron Co. v Eastern Transp. Co , DC- 
NY., 15 FSupp 705, affirmed, CCA., 
88 F 2d 1005, certiorari denied 58 S 
Ct. 18, 302 U.S. 699, 82 L Ed. 540. 

76. U S —Romano v, West India 
Fruit & S S. Co, C.C A Fla., 151 F. 
2d 727—Farr v. Ham S S Co., C. 
CJLN.Y, 121 F.2d 940. 

Deviation held unjustified 

Where disturbance which allegedly 
caused master to deviate was a mild 
one, and were it not for master's ig¬ 
norance of the real depth at desig¬ 
nated discharge port he would not 
have made the deviation, such devia¬ 
tion was not a justifiable exercise of 
master's discretion —Romano v. 
West India Fruit & S. S. Co., C C.A. 
Fla., 151 F.2d 727. 

Failure to protest deviation 

Charterer's discovery of deviation 
a few hours after ship began to load 
and allowing ship to complete her 
lading without protest or reservation 
of any rights arising from deviation 
barred shippers from taking advan¬ 
tage of the deviation—Farr v. Ham 
S S. Co., C C.A.N.Y., 121 F.2d 940. 

77. U S.—American Creosotmg Co 
v. Deutsche Petroleum Aktien Ge- 
sellschaft, DC.NJ, 28 F.2d 356. 

58 C.J. p 226 note 44. 

78. US—Rodgers v. Bouker Contr. 
Co, D.CN.Y., 134 F. 702, 

58 C J. p 226 note 45. 

79. U.S—The Frederick W Starr 
No. 25, D.C NY., 41 F.2d 528. 

58 C J. P 226 note 47. 

80. U.S.—Pioneer Import Corp. v. 
The Lafcomo, CCA.N.Y., 138 F 2d 
907, certiorari denied Black Dia¬ 
mond Lines v. Pioneer Import 
Corp., 64 S Ct. 523, 321 U.S. 766, 88 
L.Ed. 1063. 

58 C.JT, p 226 note 48. 
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81. U S —The Helen Barnet Gring, 
D.CMd, 48 F 2d 629 

58 C J. p 227 note 49. 

82. U S —Church Cooperage Co. v, 
Pinkney, NY, 170 F. 266, 95 C C. 
A 462 

58 C J. p 227 note 50 
Warranty of fitness to carry cargo 
see supra § 36. 

83. U S —Gr on void v Suryan, D.C. 
Wash , 12 F Supp. 429, 

58 C J p 227 note 51 
Supervision of loading 

Where original written contract 
for hiring of barge and tug gave 
owners thereof right of supervision 
of loading of cargo, but the parties 
subsequently made oral agreement 
giving hirers right of supervision, 
and improper storage of cargo caused 
barge to capsize, tug and her master 
and owners were not liable for loss 
of cargo.—Friedland v. The Empress, 
D C Cal., 48 F Supp 348 

Corporation operating both tug and 
barge under demise charter could 
not recover in rem against either for 
damage to cargo on barge caused by 
error in navigation—The John J. 
Grimes, D.C NY., 57 F.2d 321. 
Engineer of vessel 

Appointment of engineer of vessel 
by owner pursuant to charter party 
did not make him agent of owner 
wrongfully to- ignite vessel, which 
was insured, for purpose of destroy¬ 
ing it for owner's benefit—Gronvold 
v. Suryan, D C Wash., 12 F Supp. 429. 

84. U.S—The Mascot, DCNJ., 28 
F.Supp. 770. 

85. U.S—The Terae, D.CN.Y., 1 F. 
Supp. 537. 

Charterer as owner pro hac vice see 
supra § 34. 

Effect of dismissal as against ship 

That facts might warrant dismiss¬ 
al of libel as against ship for cargo 
damage would not preclude decree 
against charterer in personam.—The 
Terne, supra. 
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water for the vessel to lie afloat safely at all times 
has been held to put the charterer and a wharfinger 
on equal terms, and to make their duties correspond, 
as far as the rights of various interested parties to 
recover for damages to the cargo are concerned 86 

Special liability under charter. The shipowner 
or vessel may be held liable for the breach of a 
warranty m the charter party, 87 or for the breach 
of a stipulation as to special care of the cargo, 88 
or, where so provided, for certain payment m the 
event of jettison. 89 

Charterer as agent or assignee of cargo owners. 
In an action by the charterer, as agent or assignee 
of the cargo owners, against the shipowner and the 
vessel, the charterer’s rights are no greater than 
those of the cargo owners; 90 and whether there 
has been a breach of warranty contained in the 
charter party is immaterial m determining whether 
the charterer as assignee is entitled to recover. 91 

Liability of charterer to shipowner or vessel The 
charterer of a vessel put up as a general ship im¬ 
pliedly contracts with the owner that goods shipped 
shall not be injurious to other goods shipped 92 
The charterer will be liable to the owner of a ship 
under an express agreement to pay any damage 
other shipments may be subjected to because of his 
shipment, 93 but not if the injury was due to the 
fact that the vessel was unseaworthy with respect 


to the carriage of cargo. 94 The charterer’s liabil¬ 
ity to the ship as unloading and delivery agent is 
merely to exercise due care. 95 

Who may sue. A charterer may sue the ship¬ 
owner for the loss of cargo, although the charterer 
owned none of it and the possession of the ship and 
cargo was always in the shipowner, where the char¬ 
terer, according to its right under the charter, held 
itself out to the public as a common carrier and is 
answerable to the shippers for the loss. 96 A shipper 
who retains title as against the consignee, who is 
the charterer, may bring an action m his own name 
against the vessel for the loss of goods shipped; 97 
but it is not always essential to a recovery for loss 
of cargo that the party seeking such recovery 
should have had title to the cargo. 98 Where the 
charterer has lost nothing by the damage, he cannot 
recover damages, 99 unless he has acted as trus¬ 
tee. 1 

b. Exemptions from Liability 

Neither the vessel nor the owner ordinarily Is liable 
for the loss of, or injury to, cargo which is caused by a 
peril of the sea or which is within a statutory exemp¬ 
tion or an exemption of the charter party. 

Neither vessel nor owner is liable for the loss of, 
or injury to, cargo caused by a peril of the sea 2 
or for a loss or injury which is within an exemption 
of the charter party. 3 However, neither peril of 


86. US—The Mascot, DC.NJ., 28 
FSupp 770. 

Charterer’s nnfamilianty with dock 
A charterer of barge which sunk 
oft dock was responsible for damage 
to cargo where charterer, although 
totally unfamiliar with physical con¬ 
dition of dock, expressly guaranteed 
sufficient water to float barge safely 
—The Mascot, supra. 

87. 'U.S.—Romano v. West India 
Fruit & S S. Co., C.C.A.Fla,, 151 F 
2d 727 

Speed 

U S —Romano v. West India Fruit & 
S S Co, supra. 

Refrigeration 

U S.—Lucayan Transports v. McCor¬ 
mick Shipping Corp, C A Fla-, 188 
F.2d 202 

Carrying capacity 

U.S—Petition of Howard, DCN.I, 
53 F.Supp. 556. 

88. U.S —American Creosotmg Co. 
v. Deutsche Petroleum Aktien Ge- 
sellschaft, D.ONJ., 28 F 2d 356. 

58 C J. p 228 note 62. 

89. U.S.— 1 The Bodo, DC.NX, 166 F. 
980. 

90. U.S.—The Toledo, C.C.A.N.Y, 

122 F2d 255; certiorari denied Is- 
brandtsen-Moller Co. v. The Toledo, 


62 SCt. 302, 314 US. 689, 86 L.Ed. 
551. 

Tampering with logs 

Where striking of something m 
river was not given serious consid¬ 
eration until some time later, after 
fracture of web of crankshaft was 
found, whereupon an entry in the log 
book was made with reference there¬ 
to, the subsequent entry m the log 
book was not a tampering with the 
logs as bearing on liability of ship¬ 
owners to charterer as bailee and as¬ 
signee of cargo —The Toledo, DCN 
Y, 30 FSupp 93, aflirmed, CC,A, 122 
F.2d 255, certiorari denied Isbrandt- 
sen-Moller Co. v. The Toledo, 62 S Ct 
302, 314 U.S. 689, 86 L Ed 551 

91. 'US—The Toledo, CCAN.Y, 
122 F 2d 255, certiorari denied Is- 
brandtsen-Moller Co v The Toledo, 
62 SCt. 302, 314 US 689, 86 L.Ed 
551. 

92. U S.—Pierce v. Winsor, C C 
Mass, 19 F.Cas No.11,150, 2 Cliff 
18. 

58 CJ. p 228 note 66. 

93. U.S—Moses v Boyd, C.CN.T., 
17 F.Cas No 9,871, 5 Blatchf. 357, 
affirmed 7 Wall. 316, 19 L Ed 192. 

94. U.S.—Moses v. Boyd, supra. 

95. U.S,—The Ella Pierce Thurlow, 
DC.N.Y., 300 F 103, affirmed, C.C. 
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A, Dnsko v Barber S3. Lines, 300 
F 106. 

96. U.S—Pendleton r Benner Line, 
NY., 38 S.Ct. 330, 246 US. 353, 62 
LEd. 770. 

58 C J. p 229 note 72. 

Parties m actions on charter parties 
generally see infra § 56. 

97. U.S—Guerard v. The Lovspring, 
D C.S C., 42 F 853. 

98. V S.—The Fred E. Hasler, D.C.N. 
Y, 55 F2d 389. 

Shipment on consignment 
Buyer paying most of price of oil, 
incurring expense of transporting it 
from ship, and chartering barge, 
which sank with oil consigned to 
buyer, could recover from barge own¬ 
er for loss, even if it did not have 
title to oil.—The Fred E Hasler, su¬ 
pra, 

99. U S.—rThe Ask, D.C.N.Y., 156 F. 
678 

58 C.J. p 229 note 74. 

1. US —The Ask, supra, 

2. U.S.—The Casco, DC Mo, 5 F. 
Cas No.2,486, 2 Ware 188 

58 C J p 227 note 52. 

3- U S.—The Monarch of Nassau, C 
C.A Fla,, 155 F 2d 48—Farr v Ham 
S S Co, CC.AN7, 121 F.2d 940 
—The Framlington Court, C.C.A. 
Tex., 69 F.2d 300, certiorari de- 
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the sea nor express exemption of the charter party, 
unless so stipulated, is an excuse if the owner is 
chargeable with any neglect or fault without which 
the injury would not have occurred. 4 A charter 
party requiring the charterer to furnish dunnage 
does not exonerate the vessel where the customary 
dunnage would not have prevented the damage 
which resulted to the cargo. 5 A clause m the char¬ 
ter party rendering freight payable m full without 
any deduction on delivery of the cargo does not bar 
the cargo owner from asserting a claim for damages 
to the cargo in an action brought against him for 
freight. 6 

On the occurrence of an excepted accident, the 
owner wi 11 be liable to the charterer because of in¬ 
jury to the cargo due to the owner’s failure to give 
timely and reasonable notice of his inability to per¬ 
form his contractual obligation. 7 A provision of a 
charter party absolving the vessel from liability 
for deterioration of the cargo is inapplicable where 
the charter party has been abrogated by a devia¬ 
tion. 8 The master’s negligence m directing the 
discharge of cargo has been held to relate to the 
custody, care, and proper delivery of the cargo 
within the meaning of a statute which invalidates 
stipulations relieving the owner from liability for 
negligence in the loading, custody, care, and proper 
delivery of the cargo. 9 

Loading on vessel's skin at risk of charterer or 
shipper. A provision in the charter party that the 


cargo is to be loaded on the skin of the vessel at 
the risk of the charterer or shipper is valid, 10 but 
such a provision has been held not to relieve the 
vessel from liability for cargo damage caused by 
unseaworthiness, 11 or to exonerate a private car¬ 
rier from liability for unexplained sea-water dam¬ 
age 12 or from liability for damage to the cargo 
not causally connected with stowage of the cargo on 
the vessel’s skin. 13 

Statutory exemption A federal statute, exempt¬ 
ing under certain conditions certain vessels and their 
owners from liability for damage or loss due to cer¬ 
tain enumerated causes, has been held to apply to 
the liability of a vessel, chartered for her full ca¬ 
pacity, and that of her owner; 14 however, it has 
been held that, although the parties may by express 
reference make such a statute part of their con¬ 
tract, 15 the statute will not apply of its own force. 16 
Under the Harter Act, 46 U.S.C.A. § 190 et seq, the 
shipowner is not liable for loss of cargo caused 
by faults or errors of navigation if he has used 
due diligence to make the ship seaworthy 17 Where 
the fire statute, 46 U.S.C.A. § 182, has been in¬ 
corporated in the charter party, the owner is not 
liable to the charterer for damage to the cargo 
resulting from fire unless the fire was caused by the 
owner’s design or neglect. 18 

c. Damages 

The general rules governing the recovery of dam¬ 
ages for the loss of, or injury to, cargo apply to the re- 


nied United British 8 . S Co. v. 
Newfoundland Export & Shipping 
Co., 54 -SCt 860, 292 U,S. 651, 78 
LEd. 1500—Mente & Co. v. Isth¬ 
mian S S Co., DCNT, 36 FSupp. 
278, affirmed, CC*A, The Quarring- 
ton Court, 122 F.£d 266—The West¬ 
moreland, D.CN.T, 14 F Supp. 762, 
affirmed, CCA., 86 F2d 96. 

58 C J. p 226 note 41, p 227 note 53 
Errors of navigation. 

(1) Provision of charter of tug to 
tow barges mutually excepting er¬ 
rors of navigation relieved tug owner 
from liability for damage to cargo 
due to such errors, although tug 
owner was m control of operation of 
tug.—Davison Chemical Corp v. The 
Henry W. Card, C.C.A.N Y., 144 F 2d 
705. 

( 2 ) Where there was nothing in 
charter party concerning navigation 
of any vessel other than barge, ex¬ 
ception of liability from “errors of 
navigation" appearing m paragraph 
relating to return of unearned char¬ 
ter hire in event of loss of barge did 
not cover errors of navigation of 
some other boat, such as a tug.—The 
Vale Royal, D C Md., 51 F Supp. 412 
Dirty tanks 

Charterer agreeing to clean boat 


last used m carrying molasses could 
not recover for damage because of 
discoloration of gasoline caused by 
dirty tanks.—The Lawrence J. Tom¬ 
linson, CC.A.N.Y, 48 F 2d 88. 

4. US.—The Ft. Morgan, C.CA.Md, 
284 F. 1. 

58 C.J. p 228 notes 54, 55. 

5. US—The Joseph J. Hock, C.C.A. 
NY., 70 F 2d 259. 

6. U S.—Eastern Transp Co. v. U. 
8, C.C A.N.Y., 159 F 2d 349 

7. U.S—The Ask, DC.N.Y., 156 F. 
678—The Disa, D.C.N Y., 153 F. 322 

58 C J. p 228 note 58. 

8. US —The Hermosa, C.C A.Cal, 57 
F 2d 20. 

9. US.—The Joseph J Hock, CCA 
NY, 70 F 2d 259. 

10. U S.—The Westmoreland, D C N. 
Y-, 14 F.Supp 762, affirmed, C.C A, 
86 F.2d 96. 

11. US—The Chehaw, DCN.Y, 54 
F.2d 645. 

12. U S —The Joseph J Hock, C C. 
A.NY., 70 F.2d 259. 

13. U S —The Westmoreland, D C N. 
Y, 14 FSupp 762, affirmed, CCA, 
86 F.2d 96. 


14. U S —Sun Co. v Healy, N.Y, 163 
F 48, 89 CCA. 300, certiorari de¬ 
nied 29 SCt. 693, 212 US. 583, 53 
LEd. 660 

58 C J p 228 note 59. 

15. U S —Warner Sugar Refining Co. 
v Munson SS. Line, DCNT, 23 F. 
2d 194, affirmed, CCA, 32 F.2d 
1021—The Temple Bar, D.CMd, 45 
F.Supp. 608, affirmed, C.C.A., 137 
F.2d 293. 

16. U S.—The Temple Bar, supra. 

58 C J. p 228 note 61. 

17. U S —The Framlmgton Court, C. 

C. A Tex., 69 F.2d 300, certiorari de¬ 
nied United British S. S. Co. v. 
Newfoundland Export & Shipping 
Co, 54 S.Ct 860, 292 US 651, 78 
L Ed. 1500—The John J. Grimes, 

D. C.N Y., 57 F.2d 321. 

18. U.S—The Older, C C.A.N.Y., 65 
F.2d 359 

Knowledge of use of torches 
Knowledge of owner’s agent that 
oxyacetylene torches would be used 
in work on ship did not charge agent 
with neglect under fire statute so as 
to make owner liable for damage to 
cargo caused by sparks.—The Older, 
supra. 
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covery of damages for the loss of F or Injury to, cargo 
where the vessel is under charter. 

The general rules as to the damages recoverable 
for the loss of, or injury to, cargo, as discussed infra 
§ 158, apply to the loss of, or injury to, cargo where 
the vessel is under charter. 19 Accordingly it is 
the duty of the charterer, shipper, or consignee 
claiming damages to minimize these by the exercise 
of due diligence. 20 A shipowner who is liable for 
damage to the cargo is entitled to a credit in the 
amount received by the injured party as salvage 
from a sale of the damaged cargo, 21 and, where 
the libelant has lumped the damaged goods with 
undamaged goods m making a sale thereof, so that 
it is impossible to show to what cargo the proceeds 
of the salvage sale are attributable, the shipowner 
is entitled to a credit in the total amount of the 
salvage sale. 22 

Special damages may be recovered against the 
owner and operator of the ship where there were 
special circumstances known to the parties. 23 In 
such cases the party sought to be held liable must 
have had notice of the special circumstances which 
gave rise to the damages, 24 although it is not nec¬ 
essary that the special facts should have been men¬ 
tioned m the negotiations or made a part of the 
contract in express terms. 26 Attorneys’ fees may 
be awarded where the charter party so provides. 26 

Damages recoverable by shipowner. A charterer 
of a vessel who puts her up as a general ship is 
liable to the owner for the damages which the latter 


has to pay other shippers for injury to their goods 
caused by goods put on board by the charterer, and 
for the extra expense of getting the goods out of 
the ship. 27 

§ 51. - Lien 

The shipper is entitled to a lien on the ship for loss 
of, or injury to, cargo caused by unseaworthiness of the 
ship or by a want of due diligence in the care and custody 
of goods received on board for transportation. 

A chartered ship is, by operation of law, hypo¬ 
thecated to the shipper for any damage his goods 
may sustain from the insufficiency of the vessel 
or the fault of the master or crew, 28 even though 
the fact that the vessel was operated under a char¬ 
ter party was known to the shipper , 29 and the rights 
of the shipper are not affected by provisions of the 
charter party, of which he had no knowledge or 
notice. 30 Accordingly, the ship is liable m rem to 
the shipper or the shipper is entitled to a lien for 
loss of, or injury to, the cargo from unseaworthi¬ 
ness, 31 even though the charter be a demise; 32 he 
is also entitled to a hen for damages caused by a 
want of due diligence in the care and custody of 
goods received on board for transportation, 33 al¬ 
though the charterer, acting as bailee for trans¬ 
portation, consents to the act causing the dam¬ 
age 34 

Where the vessel was operated by a charterer, 
such a suit in rem cannot be defeated by showing 
that the suit might or might not have been brought 


19. U.S—The Ft. Morgan, CCA. 
Md, 284 F 1. 

58 C J. P 229 note 77. 

Damages for breach of: 

■Charter by owner generally see su¬ 
pra § 47. 

Warranty of seaworthiness see su¬ 
pra § 36. 

20. U S —The Joseph J*. Hock, C.C. 
AN.Y., 88 F.2d 1. 

58 C J P 229 note 78. 

21. 'U S.—The Joseph J. Hock, supra. 

22. TJ S —The Joseph J. Hock, supra. 

23. U S —Standard Oil Co. of Cal v. 
U. S., DC.Cal, 59 F Supp. 100, af¬ 
firmed, CCA., 156 F.2d 312. 

Xilkelihood of contamination. 

In absence of anything m charter 
party to contrary, to warrant recov¬ 
ery of special damages for contam¬ 
ination of oil and gasoline, it would 
only be necessary to find that at time 
carrier undertook to transport oil 
and gasoline it could be reasonably 
inferred from those circumstances 
that contaminated products might 
and would likely be pumped into 
tanks containing uncontaminated 
products.—Standard Oil Co. of Cal. 
v. U S., supra. 


Charterer’s liability to cargo owner 
In demise charterer’s suit against 
shipowner for breach of warranty of 
seaworthiness, charterer’s liability to 
cargo owner for loss of cargo was 
held proper element of damage.—The 
Cullen No 32, C C AN.Y, 62 F.2d 68. 
affirmed Cullen Fuel Co v W. E 
Hedger, Inc, 54 S Ct 10, 290 U.S 
82, 78 LEd. 189 

24- U S —Standard Oil Co. of Cal. v. 
U. S, DC Cal, 59 F.Supp 100, af¬ 
firmed, C.CA, 156 F.2d 312. 

25. U S —Standard Oil Co. of Cal 
v. U. S., supra. 

26. US—U. S v. Standard Oil Co. 
of Cal.„ C.CACal, 156 F.2d 312. 

27. U S.—Pierce v. Wmsor, C C 
Mass., 19 F.Cas No 11,150, 2 Cliff. 
18 

28. U.S—Pioneer Import Corp. v 
The Lafcomo, CCANY., 138 F 2d 
907, certiorari denied Black Dia¬ 
mond Dines v. 'Pioneer Import 
Corp , 64 S.Ct 523, 321 U S 766, 88 
LEd. 1063—The H. & S. No 3, 
DC Wash 243 F. 725. 

58 C.J. p 229 notes 82, 83. 
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Lien for: 

Breach of charter by owner see su¬ 
pra § 49. 

Loss of, or injury to, cargo gener¬ 
ally see infra § 159. 

29. U S —The Seaboard, D.C.N Y., 
119 F 375. 

30. US—The H. & S. No. 3, D.C. 
Wash, 243 F 725. 

31. US—The New York, D.C.N.Y, 
93 F 495. 

Primary and secondary liability 
Where scow becomes unseaworthy 
during the time she is being laden, 
a lien is created m favor of shipper 
making scow secondarily liable m 
rem, the primary liability resting on 
the party whose fault was the proxi¬ 
mate cause of scow becoming unsea¬ 
worthy —The C. W. Crane, D C.N.Y , 
64 FSupp 627, affirmed, CC.A., 155 
F 2d 940 

32. U.S—The New York, D.C.N.Y., 
93 F. 495. 

58 C.J p 229 note 85. 

33. U.S—The T. A. Goddard, D.C. 
NY., 12 F 174. 

58 C.J. p 229 note 86. 

34. US —The T A. Goddard, supra. 
58 C.J. p 230 note 87. 
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against the charterer in person. 35 However, it has 
been held that the mere union of ship and cargo 
arising from the loading of the cargo on the ship 
gives no lien for damages from a delay m sailing, 
where the shipper knew he was dealing with the 
charterer and took the charterer’s bill of lading 36 

Subrogation . Where, through the fault of the 
real owner, the ship is the offender, and the char¬ 
terer, as apparent owner, is, as between himself 
and the ship, a mere surety, the charterer, on pay¬ 
ment of the cargo owner’s demand, succeeds to the 
latter’s security, that is, the lien on the vessel. 37 

Loss of hen. The liability of a vessel as surety 
for damage resulting from her unseaworthiness for 
a shipment undertaken by the charterer is released 
by a compromise between the shipper and char¬ 
terer, discharging the primary obligation of the 
latter. 38 

§ 52. Loss of, or Injury to. Vessel 

a. Liability of charterer 

b. Rights of charterer 

c. Rights of owner as against third per¬ 

sons 

d. Damages 


a. Liability of Charterer 

(1) In general 

(2) Agreements to return or repair ves¬ 

sel 

(3) Exceptions from, or limitations of, 

liability 

(4) Breach of charter party 

(5) Vessels without motive power 

(1) In General 

As a general rule, the charterer is required to return 
the vessel m the same condition as when received, or¬ 
dinary wear and tear excepted, and he is liable for loss 
of, or injury to, the vessel due to his negligence or the 
negligence of anyone to whom he intrusts it. 

As a general rule, the charterer is required to 
return the vessel m the same good order and con¬ 
dition as when received, ordinary wear and tear 
excepted, 39 and the failure of the owner to exact 
an express undertaking to return the vessel in good 
order does not exempt the charterer from such 
obligation. 40 He is under a duty to use reasonable 
care 41 and he cannot delegate that duty to others so 
as to exempt himself from liability. 42 In the ab¬ 
sence of a contract providing otherwise, the char¬ 
terer is liable for loss of, or injury to, the vessel 
due to his negligence, or that of his servants or 
agents, 43 or of anyone to whom he intrusts her. 44 


35. U.S.—The Capitame Faure, CC. 

AN. Y., 10 F.2d 950, certiorari de¬ 
nied Societe de Navigation a Va- 
peur France Indo-Chine v. Cooper, 
46 S.Ct. 634, 271 U.S. 684, 70 L.Ed. 
1150. 

36. U S —The Esrom, C C.AN Y., 272 
F 266, certiorari denied 42 S.Ct. 47, 
257 U.S. 634, 66 LEd. 408—The 
Ripon City, Ga., 102 F. 176, 42 CC. 
A. 247. 

37. U.S—The New York, D.C.N.Y., 
93 F. 495. 

38. U.S—Armour v. Ft Morgan SS 
Co, La, 46 SCt 212, 270 US. 253, 
70 LEd 750 

58 C.J. p 230 note 89. 

39. US.—The A F. Co. No 4, DC 
NY., 54 F2d 145—The Zeller No. 
14, D.CNY., 74 F.Supp. 538—Hor¬ 
an v. Pennsylvania R. Co, BCN. 

Y, 60 FSupp 138—Cox v. Banks, 
DC Pa, 50 F.Supp. 871. 

Liability for loss of, or injury to, 
vessel caused by loading or dis¬ 
charging cargo see infra § 105 

40. U S.—Shamrock Towing Co v. 
Tully & Di Napoli, D C.N.Y, 91 F. 
Supp. 239, affirmed, C A, Anthony 
O’Boyle, Inc. v. The Louis W 
Doyle* 187 F.2d 872. 

41. U.S.—Seaboard Sand & Gravel 
Corp. v. Moran Towing Corp, C.C 
AN.Y., 154 F.2d 399—The Cedar 


Cliff, CCANY, 149 F 2d 964. 

Or—Willamette Tug & Barge Co. 
v. Commercial Dispatching Corp., 
178 P.2d 69S, 180 Or. 657. 

42, U S.—Seaboard Sand & Gravel 
Corp. v. Moran Towing Corp, C C 
AN.Y, 154 F.2d 399—The Everett 
Fowler, CC.A.NY, 151 F.2d 662, 
motion denied 152 F.2d 657, certio¬ 
rari denied U. S. v. Petterson 
Lighterage & Towing Corp., 66 S 
Ct 963, 327 U S. 804, 90 L Ed. 1029 
—C F. Harms Co. v. Erie R. Co., 
D.C.NY, 71 F.Supp 934, affirmed 
m part and reversed in part on oth¬ 
er grounds, C C.A, 167 F.2d 562. 

Care by owners after notice by char¬ 
terer 

j Owners did not recognize a duty to 
| care for lighters by accepting re¬ 
sponsibility of canng for them when 
notified of the difficulties by charter¬ 
er, where owners had no other course 
in view of charterer’s denial of re¬ 
sponsibility.—Banks v. Chas. Kurz 
Co, DC.Pa., 69 F.Supp. 61, motion 
denied 69 F.Supp. 1017. 

43. U.S.— 1 The C, W. Crane, GCA 
N.Y., 155 F 2d 940—Seaboard Sand 
& Gravel Corp. v. Moran Towing 
Corp., CCANY., 154 F2d 399- 
Banks v. Chas. Kurz Co., D.C.Ga, 
69 F.Supp. 61, motion denied 69 F. 
Supp. 1017—New England Founda¬ 
tion Co. v. Rugo Const. Co., D.C. 
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Mass, 60 F.Supp. 143, affirmed, C. 
A, Rugo Const. Co. v. New Eng¬ 
land Foundation Co, 172 F 2d 964— 
Conners Marine Co. v. Wathen, D. 
C N Y, 43 F.Supp. 283. 

58 C.J. p 230 note 91. 

Use of tug for ice breaking 

Where, after charterer of tug was 
notified that he would be held re¬ 
sponsible for damages to tug caused 
by using it for breaking and plowing 
through ice, pilot placed in charge 
of tug as charterer’s agent used tug 
to break heavy ice, over protest of 
master of tug, as result of which tug 
was damaged, master was relieved 
of responsibility for such damages 
and charterer became liable to own¬ 
er for damages caused by pilot’s neg¬ 
ligence.—Southern States Towing 
Lines v. Lee Transit Corp., C.CAN. 
Y., 144 F.2d 101. 

44. U.S —New York Trap Rock 
Corp. v. Christie Scow Corp., C.C.A 
N.Y„ 165 F.2d 314—The Everett 
Fowler, C.CAN.Y., 151 F.2d 662, 
motion denied 152 F.2d 657, cer¬ 
tiorari denied 66 S.Ct 963, 327 U. 
S. 804, 90 LEd. 1029—New England 
Foundation Co. v. Rugo Const. Co., 
D.C.Mass^ 60 F.Supp. 143, affirmed, 
C.A, Rugo Const. Co. v. New Eng¬ 
land Foundation Co., 172 F.2d 964— 
Cox v. Banks, DGPa., 50 F.Supp. 
871. 

[ 58 C J. p 230 note 92. 
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As the rule is sometimes stated, the charterer is 
liable primarily for his own negligence and secon¬ 
darily for the fault or negligence of another to 
whom he has intrusted the vessel. 45 

The charterer is not an insurer of the vessel, 46 
and he is liable only because of negligence ; 47 he 
is not liable for loss or injury attributable to the 
negligence of the owner, or of the owner’s agents or 
employees, 48 or to inevitable accident, 49 or for dam¬ 
age caused by an unidentified vessel which did not 
belong to the charterer. 50 

Although the master of a chartered vessel is 
selected by the owner, if he is to take his orders 
from the charterer who has possession of the ves¬ 
sel with the right to direct its use, the charterer 
must take the risk of extraordinary hazards inher¬ 
ing m the task which he imposes ; 51 but the owner 
may be held to have assumed the risk of loss result¬ 
ing from a failure on the part of the master to 
exercise ordinary care and skill m performing work 


ordered by the charterer. 52 Failure of the ship¬ 
owner to keep a man on board the chartered vessel, 
as required by the terms of the charter, has been 
held not to relieve a subcharterer of liability for his 
negligence where the sole proximate cause of dam¬ 
age to the vessel was the negligence of the sub¬ 
charterer and the absence of a man had nothing to 
do with the loss that occurred 53 

Unseaworthiness . A charterer is under no duty 
to return an unseaworthy vessel in good condition, 54 
and he cannot be held liable for damage to the 
vessel which is due to its unseaworthmess rather 
than to any improper handling of the vessel. 55 The 
owner of a vessel has no recourse against the char¬ 
terer to recover damages adjudged against her be¬ 
cause of her unseaworthiness for the use to which 
she was put, where he knew of such use when the 
charter was made, and the charterer is not other¬ 
wise shown to have fyeen negligent 56 The unsea¬ 
worthiness of a vessel due to its leaky condition 


45. US —Roah Hook Brick Co v. 
Erie R Co., C.AJST.Y, 179 F,2d 601 
—C. F. Harms Co. v. Erie R. Co , 
C.C.A.N.Y , 167 F 2d 562—New York 
Trap Rock Corp. v Christie Scow 
Corp., C.C.A.N.Y., 165 F.2d 314— 
New York Trap Rock Corp v. 
Christie Scow Corp., C C.A.N.Y., 162 
F2d 624—Seaboard Sand & Gravel 
Corp. v. Elmhurst Contracting Co, 
CCA.N.Y., 159 F.2d 860—O’Donnell 
Transp Co. v. M. & J. Tracy, Inc, 
C.CANI, 150 F.2d 735—New York 
Trap Rock Corp. v. Christie Scow 
Corp, DC.N.Y., 92 F.Supp 989— 
The Seaboard No 63, D.C.N.Y., 69 
F Supp 246—Cox v. Banks, D.C.Pa., 
50 F.Supp. 871—Century Indemnity 
Co. v. New York Tank Barge Co , 
DCN.Y., 6 F Supp. 280. 

58 C.J p 234 note 28 [a]. 

46. U.S.—The Cedar Cliff, C'CAN. 
Y., 149 F 2d 964—Banks v. Chas. 
Kurz Co, DC.Pa. t 69 F.Supp 61, 
motion denied 69 F.Supp. 1017— 
The St. Nicholas, D.C.N.Y., 67 F. 
Supp. 380. 

Absolute liability not Implied 
An agreement to return vessel In 
such good condition as would make 
ch ar terer absolutely liable will not 
be implied.—Banks v. Chas Kurz Co, 
DCGa, 69 F.Supp. 61, motion denied 
69 F.Supp. 1017. 

47. U.S.—The Roslyn, C.C A.N.Y, 
93 F.2d 278—The Reno, CC.A.N.Y, 
61 F.2d 966—(Petition of Reliance 
Marine Trahsp. & Const Corp., D. 
C.Conn. f 89 F Supp. 272—C. F. 
Harms Co. v. Erie R Co., D.C.N.Y, 
71 F.Supp. 934*y affirmed in part and 
reversed in part on other grounds*, 
C.C.A_, 167 F.2d 562—The St. Nich¬ 
olas* D.CJST.Y., 67 F.Supp. 380—The 


Montezuma III, D.CN.I, 66 F 
Supp. 562. 

58 C.J p 230 note 93 
Weather conditions 

(1) With respect to the right of 
the owner of a boat, against those 
who rented it, for loss of the boat, 
where rented boat stalled during 
storm, bailee and other occupants of 
boat, who were in a panicky condi¬ 
tion, were not required to exercise as 
high a degree of care in securing and 
fastening the boat when it was final¬ 
ly blown or drifted against the shore, 
as though the waters had been calm 
when they landed.—Bock v. Ellen, 
Mo.App., 211 S.W 2d 92. 

(2) In determining liability for 
damages to tug allegedly due to 
negligence in putting out m bad 
weather, court would accept experi¬ 
enced judgment of tug captain as to 
expediency of putting out on a foggy 
night and proceeding after engine 
trouble developed —The Maurice R 
Shaw, D C.Me , 46 F Supp. 767. 

Negligence not shown 
US.—The Harry R, D.CN.Y., 58 F. 
2d 1000. 

48. U.S —The West Eldara, C C A N 
Y., 104 F2d 670, certiorari denied 
McAllister Towing & Transporta¬ 
tion Co v. American Diamond 
Lines, 60 S.Ct. 144, 308 U.S. 607, 84 
L.Ed. 507—Cleary Bros. v. Moran 
Towing Corp , D.C N.Y., 79 F Supp. 
934—The Interports No. 767, D.C 
N.Y, 18' F.Supp. 396, affirmed, C.C. 
A., 92 F.2d 601. 

58 CJ. p 231 note 94. 

Control of vessel 

The charterer of a vessel is not 
necessarily liable for damage there¬ 
to because he is in absolute eohtrol 
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and entitled to direct navigation and 
employment of vessel but ultimate 
determination rests on what consti¬ 
tuted subject of the bailment; and, 
where the sole and proximate cause 
of the damage was that of the char¬ 
tered vessel’s captain who was m the 
employ and pay of the shipowner, 
the charterer could not be held liable. 
—The Cobalt, D.C.N.Y, 26 F Supp. 

5, affirmed, CCA., C. W. Crane & 
Co. v. Charles Dreifus Co., 107 F 2d 
1011 . 

49. U.S—Booth v. New York, D.C. 
N.Y., 127 F. 459. 

50. US—The Killarney, D.C.N.Y., 56 
F Supp. 182.^ 

51. U S —Dennis v. Roberts, C.C.A. 
Cal., 19 F 2d 1. 

58 C J p 231 note 96. 

52. U.S.—Dennis v. Roberts, supra. 
58 C J. p 231 note 96. 

53. US —The Seaboard No. 25, DC. 
NY, 68 F Supp. 169, affirmed, C.C. 
A, 159 F2d 860. 

54. U S.—Banks v. Chas. Kurz Co, 
DC Pa, 69 F Supp. 61, motion de¬ 
nied 69 F.Supp 1017—The Emer¬ 
gency, DC.N.Y,, 9 F.Supp. 484. 

55. U S.—O’Brien Bros. v. Moran 
Towing Corp., D.CN.Y, 66 F.Supp 
614, affirmed, CCA, Beard’s Erie 
Basin v. O’Brien, 162 F 2d 176 

Farting of port shrouds 

Where port shrouds of chartered 
boat parted in a moderate breeze and 
there was no evidence of abnormal 
speed or improper handling but part¬ 
ing was apparent result of defect, 
owner was not entitled to recover 
for damage to boat—The Virruth, 
D ON.Y., 25 F Supp. 904. 

56. U.S.— 1 The Willie, D.C.N.Y., 134 
. F. 759. 
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known to the charterer at the time of beginning of 
the voyage has been held not to be a defense where 
the vessel was injured by an explosion of a cargo 
of explosives due to the use of a gasoline pump. 57 

Loss by fire. In order to establish liability of a 
charterer for a fire loss, it is ordinarily necessary 
to prove some negligence which caused the fire, 58 
and no liability will be imposed on him as an in¬ 
surer against fire unless it be stated in the charter 
in clear and unambiguous language. 59 

Deviation; “safe port” A charterer’s liability 
for damage to the vessel cannot be based on an 
alleged deviation from the course authorized where 
the charter makes negligence the test of the char¬ 
terer’s liability in any event 80 A “safe port,” 
within a charter provision giving the charterer 
the privilege of taking on additional cargo at a 
second safe port if the vessel did not obtain suffi¬ 
cient cargo at the port to which it was to be first 
taken, has been held to mean a port which a vessel 
can enter and depart from without legal restraint 
and without incurring more than the ordinary perils 
of the sea. 61 

Person chartering vessel for another . One who 
is acting for a principal in chartering a vessel has 
the duty at the time of the chartering to disclose 
the identity of his principal in order to relieve him¬ 
self from liability for injury to the vessel, 62 and a 
subsequent discovery by the shipowner as to the 
identity of the principal does not relieve the hirer 
of liability. 63 


Vessel laid up. When a charter party is a de¬ 
mise, the charterer is liable for loss of, or injury to, 
the vessel, when the vessel is laid up equally as when 
on voyage. 64 

Character of cargo . Misrepresentations or failure 
to warn the owner of the character of the cargo to 
be loaded cannot be relied on as a ground for re¬ 
covery for injury to the vessel where the owner is 
reasonably apprised of its dangerous nature 65 

Under agreement to furnish insurance, the char¬ 
terer is liable for an injury which, under the con¬ 
tract, he should have insured against 66 

(2) Agreements to Return or Repair Vessel 

The charterer may be held liable for damages to the 
vessel in violation of an express covenant to surrender 
the vessel in as good condition as when received; but 
the authorities are not in complete agreement as to 
whether such a covenant renders the charterer liable for 
damage which was not occasioned by his negligence. 

A covenant on the part of the charterer to sur¬ 
render the vessel at the expiration of the charter 
in as good condition as at the inception thereof, 
with the exception of wear and tear from reasonable 
and proper use, has been held to impose an ab¬ 
solute liability on the charterer for any and all loss 
and damage to the vessel, 67 at least where such 
a covenant is coupled with a covenant to keep the 
vessel m repair, 68 even though not occasioned by 
his negligence or fault. 69 Some authorities, how¬ 
ever, do not give such an effect to a simple cove¬ 
nant to restore the vessel m as good condition as 
received, reasonable wear and tear excepted, 70 and 


57. TJ S —Hansen v. Hu Pont de Ne¬ 
mours, DC NY, 8 F.2d 552, revers¬ 
ed on other grounds, CCA., 33 F 
2d 94, certiorari denied 50 S.Ct. 37, 
280 U.S 589, 74 LEd. 638. 

58. US—Warren & Arthur Smad- 
beck, Inc, v. Heling Contracting 
Corporation, C C.A.N.Y., 50 F.2d 99, 
certiorari denied 52 S.Ct 31, 284 U 
S. 651, 76 LEd. 553. 

59. U.S—Warren & Arthur Smad- 
beck, Inc., v. Heling Contracting 
Corporation, supra 

Liability as insurer held not imposed 
Charter which required charterer 
to maintain dredge in good operating 
condition, and provided that charter 
should continue in force m event of 
fire, has been held not to render char¬ 
terer insurer against total fire loss.— 
Warren & Arthur Smadbeck, Inc., v. 
Heling Contracting Corporation, su¬ 
pra. 

60. U.S—The Roslyn, C C.A.N.Y., 93 
F.2d 278. 

61. US —Atkms v. Fibre Disinte¬ 
grating Co, DCN.Y, 2 FCasNo 
601, 2 Ben. 381, reversed on other 
grounds 18 Wall. 272, 21 L.Ed. 841. 


62. U S —Banks v. Chas. Kurz Co., 
D C Pa., 69 F.Supp 61, motion de¬ 
nied 69 F.Supp. 1017 

Or.—Willamette Tug & Barge Co. v. 
Commercial Dispatching Corp., 178 
iP.2d 698, 180 Or. 657. 

63. Or.—Willamette Tug & Barge 
Co. v Commercial Dispatching 
Corp, supra. 

64. La.—Ames v. New Orleans, etc, 
Transp. Co, 36 La Ann. 479 

65. U.S.—Hansen v. Du Pont de Ne¬ 
mours, D.CNY., 8 F.2d 552, re¬ 
versed on other grounds, CCA., 33 
F.2d 94, certiorari denied 50 S Ct. 
37, 280 US. 589, 74 L.Ed 638. 

58 C.J. p 231 note 1 

66. Wash.—Janovich v Northwest¬ 
ern Herring Co., 267 P. 37, 147 
Wash. 619. 

67. U.S.—F. Sanford Boss, Inc, v. 
Moran Towing & Transportation 
Co., C.C.A.N.Y., 55 F.2d 1052, cer¬ 
tiorari denied Moran Towing & 
Transportation Co. v. P. Sanford 
Boss, Inc, 53 S.Ct 12, 287 U.S. 608, 
77 LEd. 529—Baldwin v. New York 
Cent. R. Co., D.C.N.Y., 87 F.Supp. 
562. 


68. U.S.—Sun Printing, etc, Assoc, 
v. Moore, NY., 22 SCt 240, 183 U. 
S 642, 46 L Ed. 366. 

58 C J. p 231 note 3. 

Total loss 

Charterer's covenant to pay for re¬ 
pairs and owner’s covenant to repay 
charterer from insurance moneys re¬ 
ceived were held to cover total loss, 
as well as partial destruction, of ves¬ 
sel.—Nicholson Transit Co. v. Nich¬ 
olson Universal S. S. Co., C.C.A-Mich. f 
60 F.2d 90. 

69. N.Y.—Sun Printing, etc., Assoc, 
v. Moore, N.Y., 22 SCt. 240, 183 U. 
S. 642, 46 L.Ed. 366—P Sanford 
Ross, Inc., v. Moran Towing & 
Transportation Co, C.C.A.N.Y, &5 
F.2d 1052, certiorari denied Moran 
Towing & Transportation Co. v. 
P. Sanford Ross, Inc., 53 S.Ct. 12, 
287 U.S. 608, 77 LEd 529. 

70. NY—Young v. Leary, 32 N.E. 
607, 135 NY 569. 

58 C.J. p 231 note 5. 

Continued existence of vessel 
A mere promise to return in like 
condition does not impose an abso¬ 
lute obligation and is conditioned on 
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require a showing of negligence 71 

A stipulation in a contract for the hiring of a 
vessel for a specified time, binding the hirer to re¬ 
turn her m as good condition as when taken, rea¬ 
sonable use, wear, and tear excepted, does not en¬ 
title the owner to refuse to accept the vessel when 
tendered back, and to recover her value, because 
of a breach of such stipulation, but only to recover 
the damages arising from the breach. 72 Where the 
charter is not a demise of the vessel but is merely 
a contract for her use as a carrier for cargo, a 
provision in the charter for redelivery of the ves¬ 
sel in good order and condition has been held not 
to have any real place therein. 73 The mere fact 
that the charterer of a vessel, in pursuance of the 
charter, has insured it for the benefit of the owner, 
does not constitute a defense to an action against 
the charterer for failure to return the vessel accord¬ 
ing to his contract, where it has been destroyed by 
act of God before the time for its return, unless it 
is also shown that the owner has received the in¬ 
surance money. 74 

(3) Exceptions from, or Limitations of, Lia¬ 
bility 

A provision in a charter party granting the charterer 
an exemption from, or limitation of, liability for damages 
to the vessel will be given effect in accordance with its 
terms. 

The charterer cannot be held liable for damages 
for injuries proximately due to risks which the own¬ 
er expressly assumes in the charter. 75 A provi¬ 
sion in the charter party that the charterer shall 
assume no responsibility for loss or damage may be 
sustained, 76 and is sufficiently specific to free the 
charterer from liability for negligence. 77 A clause 
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in a demise charter under which the owner as¬ 
sumes the marine and all other risks relieves the 
charterer from damages due to negligence. 78 A 
provision in the agreement between the parties, 
which excepts the lessee of the vessel from liability 
for damages arising from causes such as tornadoes, 
acts of God, or ordinary wear and tear, does not 
evidence an intent to assume a greater obligation 
than that imposed by the common law, 79 and does 
not impose liability for all events other than those 
expressly excepted 80 

An exemption in a charter party for errors of 
navigation was held not to embrace errors of navi¬ 
gation of a vessel other than the one chartered, 
where there was nothing in the charter party con¬ 
cerning the navigation of any other vessel. 81 A 
charterer cannot, without authorization from the 
owner, release a towmg company from liability for 
negligence, and an exemption so made is ineffective 
as against the owner. 82 

(4) Breach of Charter Party 

The charterer is liable for injuries sustained by the 
vessel in a use other than one permitted by the charter, 
or in breach of the charter. 

The charterer is liable for injuries sustained by 
the vessel m a use other than one permitted by the 
charter, 83 or in breach of the charter, 84 even with¬ 
out negligence on the part of the charterer 85 or 
those to whom he intrusts the vessel, 86 as, for ex¬ 
ample, when the vessel is used on a voyage not 
authorized by the charter, 87 or the charterer fails 
to provide a proper and suitable berth for the ves¬ 
sel 88 The charterers are justified in using the ves¬ 
sel with her masts and riggings for the purpose for 


the continued existence of the vessel • 
—Warren & Arthur Smadbeck, Inc, 
v. Helms Contracting Corporation, C 
CAN.Y., 50 F.2d 99, certiorari denied 
52 S.Ct 21, 284 TJ’S 651, 76 LEd 553 
71- TJ.S.—Nicholson Transit Co. v. 
Nicholson Universal S. S. Co., CC 
A.Mich., 60 F.2d 90—The Virruth, 
D.C N.Y., 25 F.Supp 904. 

72. U.S —Detroit v. Grummond, 

Mich., 121 F. 963, 58 CCA- 301. 

68 C.J. p 232 note 6. 

73. TJ S —Glasgow Shipowners' Co 
v. Munson SS. Line, D C.Pa, 44 F 
2d 826, affirmed, C.C.A., The Gi¬ 
braltar, 62 F.2d 787. 

58 C.J. p 232 note 7. 

74. HI.—Steele v. Buck, 61 HI. 343, 
14 Am.R. 60. 

75. U.S.—New Orleans-Belize Royal 
Mail, etc, iSS. Co. v. U. S., CtCL, 
36 S.Ct. 76, 239 U.S. 202, 60 L.Ed 
227. 

' 58 C J. p 232 note 9. 


76. U S —McCormick v. Shippy, N. 
Y., 124 F 48, 59 C.C.A. 568. 

77. U.S—McCormick v. Shippy, su¬ 
pra, 

78. U.S.—Berwind-White Coal Mm 
Co. v. U. S., CC.ANY., 15 F.2d 
366 

58 C.J p 232 note 12. 

79. Miss —Greenville Insulating 
Board Corporation v McMurray, 
145 So. 730, 164 Miss. 809. 

80. Miss.—Greenville Insulating 
Board Corporation v. McMurray, 
supra. 

81. US.—The Vale Royal, D.CMd., 
51 F.Supp. 412. 

82. US —The West Eldara,#CCAN. 
Y., 101 F 2d 45, reheard 104 F 2d 
670, certiorari denied McAllister 
Towing & Transportation Co. v. 
American Diamond Lines, 60 S.Ct 
144, 308 U.S. 607, 84 LEd. 507— 
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The Niels R Finsen, D.C.N.Y., 52 
F.2d 795 

83. U.S.—Schoonmaker-Conners Co, 
Inc. v. New York Trap Rock Corp., 
D.CN.Y., 27 F.2d 988. 

58 C J. p 232 note 16. 

84. US —Osterhoudt v. Hedger 
Transp. Co., DCN.T, 42 F.2d 561. 

58 C.J. p 232 note 17. 

85. U.S —Schoonmaker-Conners Co, 
Inc v New York Trap Rock Corp, 
DC NY, 27 F 2d 988 —Sutcliff v 
Seligman, N.Y., 121 F. 803, 58 C.C. 
A. 251. 

86. U.S —Schoonmaker-Conners Co., 
Inc. v New York Trap Rock Corp., 
DC.NY, 27 F2d 988, 

87. US —Latson v, Sturm, D.CN.Y, 
14 F.Cas No.8,115, 2 Ben. 327. 

58 C.J p 233 note 20. 

88. US —Merritt v. Sprague, D.C. 
Me, 191 F 627 

58 C.J. p 233 note 21. 
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which she is chartered up to the limit of use pre¬ 
scribed and no more. 89 

(5) Vessels without Motive Power 

Tffe charterer of a vessel without motive power or¬ 
dinarily is liable for damages to the vessel caused by 
his negligence or the negligence of anyone to whom he 
has intrusted it; but he will not be made an insurer 
except by clear and explicit language to that effect in 
the charter. 

The charterer of a vessel without motive poner 
ordinarily is required to return the vessel in the 
order and condition in which it was received, rea¬ 
sonable wear and tear excepted, 90 and he is lia¬ 
ble for any damage to the vessel resulting from his 
own negligence, 91 or the negligence of anyone to 
whom he intrusts her; 92 and this is true notwith¬ 


standing the vessel is accompanied by an employee 
of the owner. 93 However, in the absence of ex¬ 
press agreement. 94 the charterer generally is liable 
only for negligence, 95 and he will be made an in¬ 
surer only by clear and explicit language to that 
effect in the charter. 95 

A covenant to return the vessel in the condition 
m which it is received, necessary or reasonable 
wear and tear excepted, does not render the char¬ 
terer liable as an insurer, 97 and it has been held that 
he is liable only for negligence, 93 but there is 
other authority which holds that undisputed proof 
that the owner delivered the vessel in a good con¬ 
dition and that it was redelivered by the charterer 
in a damaged condition establishes a breach of the 
contract for which the charterer is liable. 99 The 


89. U S —Glasgow Shipowners' Co 
v. Munson SS L’ne, DCPa, 44 F 
2d 826. affirmed, CCA, The Gibral¬ 
tar, 52 F 2d 787. 

90. US —Dwyer Lighterage v 

Christie Scow Corp , D C.N T , 9G 
FSupp 900—Standard Tots mg 

Corp. v. Tidewater Coal Docks 
Corp, D C N.Y , 85 F Supp 659— 
Leary v City of New York, DOT 
Y , 52 F Supp 643 

Wash—-Angeles Gravel & Supply Co 
v. Crown Zellerbach Corp, 1S3 P 
2d 482, 28 Wash 2d 428. 

Owner not deprived of remedies 

Provisions, in charter relating to 
claims for damage to dump scow 
while in tow, merely limited com¬ 
missioner’s authority to settle only 
such claims as were matters of rec¬ 
ord on log of city’s dredge, and did 
not deprive owner of his legal reme¬ 
dies for other damages —Leary v. 
City of New York, D.C.N.Y., 52 F. 
Supp. 643. 

9L U.S—The C. W. Crane, CC.A.K 
Y, 155 F.2d 940—The Wyomissmg, 
CC.A.NY, 45 F.2d 160—The Sea¬ 
board No. 25, D.C.N.Y., 68 FSupp. 
169, affirmed, C.C.A., 159 F.2d 860. 
58 C.J. p 233 note 27. 

Seasonable diligence 

The duty which charterer of scow 
and owner of tug towing scow owed 
to owner of scow was to use rea¬ 
sonable diligence to ascertain condi¬ 
tions at stakeboat where scow was 
moored at time of injury to the end 
that the scow would have a safe 
berth—The Roslyn, CC.A.NY., 93 F. 
2d 278. 

Scow going adrift 

Cl) A charterer, who failed to in¬ 
quire about weather conditions as he 
was required to do and failed to have 
a tug at hand, and who left scow 
loaded with ammunition in exposed 
position to a then prevailing wind 
at 6 P M. to be unattended the whole 
of the next day, was guilty of negli¬ 


gence and liable for resulting dam¬ 
ages when scow broke adrift —The 
Arthur R, DCNY, 36 FSupp. 31 
(2) Where city chartered a scow 
as a floating platform on which to 
conduct fireworks display and scow 
went adrift, causing damage thereto, 
the city failed in its duty as bailee 
and was liable for damages suffered 
by the scow while under charter to 
it—Kenny v. City of New York, D.C. 
NY, 28 F.Supp. 175, affirmed, C.C A., 
108 F 2d 958. 

Liability of subcharterer and char¬ 
terer 

In libel by owner of damaged barge 
against charterer and his subchar¬ 
terer, where tug was primarily liable, 
liability lay secondarily on subchar¬ 
terer, and m third place on charterer. 
—The Reno, D.C.NY., 54 F.2d 682. 

92. U.S—New York Trap Rock Corp 
v. Chnstie Scow Corp., C C.A.N Y. f 
165 F.2d 314—The C W. Crane, C.C 
A.NY., 155 F 2d 940—The Everett 
Fowler, CCA.N.Y., 151 F 2d 662, 
motion denied 152 F.2d 657, cer¬ 
tiorari denied 66 S Ct. 963, 327 U. 

5 804, 90 LEd 1029—Waldie v. 

Steers Sand & Gravel Corp., C.C.A. 
N.Y., 151 F.2d 129—O’Donnell 

Transp. Co v. M. & J. Tracy, Inc., 
C.C.A.N Y., 150 F.2d 735—The Hen¬ 
ry E, DCN.Y., 60 F.Supp. 43, af¬ 
firmed, C.C A, Exner Sand & Gra¬ 
vel Corp v, Gallagher Bros. Sand 

6 Gravel Corp., 157 F.2d 291— 
White v. Upper Hudson Stone Co., 
N.Y, 248 F. 893, 160 C.C.A. 651, 
certiorari denied 38 S.Ct. 335, 246 
U.S 665, 62 L.Ed 929. 

58 C.J. p 234 note 28. 

Theory of liability 

Liability is imposed on charterers 
on the theory that they should at 
all times care for the barge while 
she is under charter to them and that 
they are under a duty which may not 
be delegated to others.—O’Donnell 
Transp. Co. v. M. & J. Tracy, Inc., 
CCJSlN.Y., 150 F.2d 735. 
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93. U S —The R. Lenahan, Jr., D.C. 
NY., 43 F.2d 858, reversed on other 
grounds, CCA, 48 F.2d 110, cer¬ 
tiorari denied Cowles v. Reddy, 52 
SCt. 13, 284 US 629, 76 L.Ed. 536. 

58 C J. p 234 note 29. 

94. U S —C F Harms Co. v. Turner 
Constr Co, C.C.A.N.Y., 3 F.2d 591. 

58 CJ. p 233 note 24 

95. U.S—The Roslyn, C.C A.N.Y., 93 
F.2d 278—The Reno, CC.A.NY., 
61 F 2d 966—Petition of Reliance 
Marine Transp. & Const. Corp., T>. 
C Conn., 89 F.Supp 272—C. F. 
Harms Co v. Erie R Co., DC.N, 
Y, 71 FSupp 934, affirmed m part 
and reversed m part on other 
grounds, CCA., 167 F 2d 562—The 
Montezuma III, DCN.Y, 66 F. 
Supp. 562—The Henry E, DCJT. 
Y, 60 F.Supp. 43, affirmed, C.C.A., 
Exner Sand & Gravel Corp. v. Gal¬ 
lagher Bros Sand & Gravel Corp., 
157 F.2d 291. 

58 C.J. p 233 note 25 

96. U S.—Shamrock Towing Co. v. 
New York, CCAN.Y, 32 F.2d 684. 

58 C.J. p 233 note 26. 

No warranty of safety 

Charterers do not warrant the safe¬ 
ty of a barge.—O’Donnell Transp Co. 
v. M. & J. Tracy, Inc., C.C.A.N.Y., 159 
F 2d 735. 

97. U.S —Cowles Towing Co. v. 
American Constr., etc., Co., D.C.N. 
Y., 27 F.2d 622. 

58 C.J. p 235 note 35. 

98. U.S—Alpine Forwarding Co. v. 
(Pennsylvania R. Co., C.C.A.N.Y., 60 
F.2d 734, certiorari denied Penn¬ 
sylvania R. Co. v. Alpme Forward¬ 
ing Co., 53 SCt 93, 287 U.S. 647, 
77 LEd. 559 

99. U.S —P. SanfoTd Ross, Inc., v. 
Moran Towing & Transportation 
Co., CCAN.Y, 55 F.2d 1052, cer¬ 
tiorari denied ' Mor&n Towing & 
Transportation Co. v. P. Sanford 
Ross, Inc, 53 S.Ct. 12, 287 US. 608, 
77 LEd. 529—Baldwin v. New York 
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charterer is not responsible for damage due to the 
negligence of a captain or master remaining on 
board and representing the owners, 1 or of another 
for whom the charterer is not responsible 2 

Unseazvorthiness or unfitness. In the absence of 
agreement, the charterer is not liable for loss due 
to unseaworthmess of the vessel without negligence 
on his part. 3 The charterer is not liable for loss 
or injury to a vessel not due to his negligence but 
due to its lack of general fitness for the known use 
for which it was chartered, 4 The hirer of a hinge 
barge may be liable for the sinking of one section 
on the ground of improper mooring, while not liable 
for the sinking of the other section, due to unsea¬ 
worthiness. 5 

Limitation of liability . Where a vessel is in¬ 
sured by the owner, a charter thereof which is a 
demise of the vessel may lawfully limit the liability 
of the charterer to such loss or injury as is not 
covered by the policies of insurance, even though 
the vessel is without motive power and must be 
towed. 6 A provision m the charter party for the 
chartering of a barge, absolving the charterer from 
liability for errors of navigation, will relieve the 
charterer from liability for errors of navigation 
committed by the master of the barge or by anyone 
else engaged m navigating her, 7 or for negligence 
or negligent navigation of towing vessels. 8 Under 
a demise charter of a barge with a bargee in which 
the owner assumes the marine and all other risks, 
the charterer is not liable for injury to the barge 
through his negligence, 9 but the measure of the 
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charterer's obligation is contained in a clause con¬ 
tinuing the hire of the barge while laid up through 
his fault. 10 

Breach of charter . As in other cases, the char¬ 
terer may be liable for injury to the vessel occa¬ 
sioned by its use in a manner not permitted by the 
charter, 11 even without negligence on the part of 
the charterer. 12 

b. Eights of Charterer 

As a general rule, a charterer has no right of re¬ 
covery against one who damages the chartered vessel. 

As a general rule, a charterer has no cause of ac¬ 
tion against one who damages the chartered ves¬ 
sel, 13 and there has been held to be no right of 
subrogation, which would give the charterer a right 
to sue a party causing damage to the ship, to the 
extent of the charter hire paid 14 A shipper by 
chartered lighters to a steamer, having no control 
over the lighters and merely contracting for their 
carrying capacity, is not responsible to the charterer 
for any damages to the boats. 15 Where a time 
charter provides that the vessel is to be docked at 
least once during certain specified periods and that 
payment of the hire is to be suspended until she 
is again in proper state for service, the charterers 
cannot recover against the dock owner for delay 
occasioned by the .dock owner’s negligent injury to 
the vessel while it is being docked under a contract 
between the dock owner and the vessel owner where 
the charterers are not parties to such contract and 
the dock owner has no notice of the charter until 
after the delay has begun. 16 


Cent. R. Co., D.C.N.Y., 87 F.Supp. 
562. 

58 C.J. p 235 note 35. 

1. U.S.—The Junior, CCA.N.Y., 279 
F. 407. 

58 C.J. p 234 note 30. 

Charter of scow with captain or 
s cowman 

(1) Where owner chartered scow 
with captain at agreed pay per day, 
determination of liability for damage 
to scow caused by captain’s negli¬ 
gence depended on ascertaining for 
whom captain was acting when neg¬ 
ligence was committed—The Cobalt, 
D.C.N.Y., 26 F.Supp. 5, affirmed, C.C. 
A., C. W. Crane & Co. v, Charles 
Dreifus Co., 107 F.2d 1011. 

(2) Scowman was part of that 
which was subject of charter, and if 
scowman's departure from scow on 
afternoon when damage to scow oc¬ 
curred was to be criticized, as be¬ 
tween owner and charterer, latter 
was not at fault.—The Maui, D.C.N. 
Y„ 70 F.Supp. 772. 


2. U S.—The Maui, supra. 

58 C.J. p 235 note 31. 

3. U.S.—The Greenwich, C.C.A.N Y , 
270 F. 42. 

58 C.J. p 235 note 32. 

4. U.S.—Penn Builders, etc., Co v 
Braeburn Steel Co, C.C.AjPa,, 274 
F. 794. 

58 C J. p 235 note 33 

5. US—-Walling v. Porter Gilder- 
sleeve Co., D C.Pa., 222 F. 1002. 

6- U.S.—Amencan-Hawaiian SS. Co 
v Bennett, Cal., 207 F. 510, 125 C 
C.A. 172. 

7. US. — The Interports No. 767, C. 
C.A.N.Y , 92 F.2d 601 

8. U S.—The Interports No. 767, su¬ 
pra. 

9. U.S.—Berwind-White Coal Min 
Co. v. U. S., CC.A.NY., 15 F.2d 366 

10. U.S.—Berwind-White Coal Min. 
Co. v. U. S, supra. 

1 11. Wash.—Parker v. Washington 
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Tug, etc, Co, 148 P 896, 85 Wash. 
575 

58 C J p 236 note 39 

12. U S —Schoonmaker-Conners Co., 
Inc v. New York Trap Rock Corp., 
DC.NY., 27 F.2d 988. 

13. U S.—The Agwidale, D C.N Y, 61 
F.Supp. 191, affirmed, C.C.A., Ag- 
wilmes, Inc. v Eagle Oil & Ship¬ 
ping Co., 153 F.2d 869, certiorari 
denied Agwilines, Inc v. The San 
Veronico, 66 B Ct. 980, 328 U.S 
835, 90 L Ed. 1611. 

14. US —The Agwidale, D C.N.Y., 61 
F.Supp. 191, affirmed, C.CA., Ag- 
wilmes, Inc v Eagle Oil & Ship¬ 
ping Co, 153 F.2d 869, certiorari 
denied Agwilines, Inc. v. The San 
Veronico, 66 S.Ct. 980, 328 US. 
835, 90 LEd 1611. 

15. U.S.—Simmons Transp. Co. v 
Alpha Portland Cement Co, DON 
Y„ 286 F. 955. 

10. U.S.—Robins Dry Bock, etc., Co 
v. Flint, N.Y, 48 S Ct. 134, 275 U. 
S, 303, 72 LEd. 290. 
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c. Sights of Owner as against Third Persons 

The owner of a chartered vessel may recover from 
third persons for damages to the vessel caused by their 
negligence; and the relationship of bailor and bailee, 
stricti juris, is not necessary In order to impose a duty 
of reasonable care on a person with whom a vessel is left. 

The owner of a chartered vessel is entitled to 
recover for damages to the vessel caused by the 
negligence of third persons. 17 He has a right in the 
vessel in the nature of a reversionary interest and 
has a right of action against a third person for 
injury to the reversionary interest 18 The consignee 
of the cargo of a chartered vessel may be held lia¬ 
ble to the owner for an injury to the vessel due to 
his negligence ; 19 but a consignee who has no con¬ 
trol over the movements of a barge is not liable for 
damage thereto negligently caused by a tug. 20 The 
relationship of bailor and bailee, stricti juris, is not 
necessary in order to impose on a consignee, or other 
person with whom a vessel may be left, the duty of 
reasonable care to protect her until the owner or 
charterer takes her back into possession. 21 

d. Damages 

The general principles governing compensatory dam¬ 
ages are applicable in determining the amount of re¬ 
covery in an action for damages to, or loss of, a char¬ 
tered vessel; and such principles apply with respect to 
such matters as repairs, interest, and the determination 
of the value of the vessel. 


The principle of compensation applicable general¬ 
ly in the measurement of damages is applicable in 
the case of injury to a vessel under charter. 22 A 
shipowner's damages must be limited to the amount 
of his actual loss, 23 and he cannot be permitted to 
make a profit from the injury. 24 The owner may 
recover for the cost of repairs to the vessel, 25 and 
he need not repair in order to collect damages, but 
may establish his damages by expert testimony 
alone. 26 Where the chartered vessel is repaired, 
and some of the repairs were not necessitated by 
the charterer's negligence, he is not relieved from 
liability for incidental expenses made necessary 
by his negligence. 27 

Where there is a total loss, 28 as when a vessel 
is sunk in deep water and either cannot be raised 
at all or can only be raised at a cost clearly m ex¬ 
cess of her value, 29 or when a vessel, although 
sunk in shallow water, is obviously so badly dam¬ 
aged that the cost of repairing her will clearly 
exceed her value at the time she sank, 30 the measure 
of recovery is the fair value of the vessel at the 
time of the loss. However, the mere fact that a 
damaged vessel is sunk does not necessarily es¬ 
tablish that the vessel is a total loss, 31 and the 
owner of a vessel sunk in shallow water under cir¬ 
cumstances indicating that she might readily and 
relatively inexpensively be raised and repaired can¬ 
not abandon his vessel and treat it as a total ’loss. 32 


17. U.S.—U. S. v. Carroll Towing 
Co., CC.A.N.Y., 159 F.2d 169, re¬ 
hearing denied 160 F 2d 482. 

18. N.Y —Graves v. Hines, 190 N.Y 
S 457, 116 Misc. 502, affirmed 194 
NYS 940, 202 App.Div. 842, re¬ 
versed on other grounds 139 X.E. 
280, 235 X.Y. 315. 

19. U S —Schoonmaker-Conners Co. 
v. Xew York Tidewater Gravel Co, 
CCAXY, 11 F 2d 470. 

58 CJ p 236 note 46. 

20. U.S—O’Donnell Transp. Co. v. 
M. & J. Tracy, Inc, C C.A.N.I., 
150 F.2d 735 

21. U S —Roah Hook Brick Co. v 
Erie R. Co, CANY, 179 F.2d 601 
—C F. Harms Co v. Erie R. Co., 
C.C.AX.Y, 167 F 2d 562—Xew York 
Trap Rock Corp v. Christie Scow 
Corp., C.C.AN.Y., 162 F 2d 624. 

22. U.S.—Gallagher Bros Sand & 
Gravel Corp. v. Anthony O’Boyle, 
Inc., D C.N.Y., 94 F.Supp. 788. 

58 C.J. p 236 note 50. 

Insignificant damages 

Where damages to scows were at¬ 
tributable to fault of charterer, char¬ 
terer was liable for damages not¬ 
withstanding they were insignificant. 
—The Arthur R., D.C.N.Y., 36 F.Supp 
ZU 


23. U.S.—Rugo Const Co v. Xew 
England Foundation Co., C.A Mass , 
172 F.2d 964. 

24. U S.—Galena Xav. Co. v. Sinclair 
I Nav Co, CCATex., 17 F2d 9. 

58 C.J. p 237 note 53. 

25. U.S —Rugo Const Co v. Xew 
England Foundation Co , C A Mass , 
172 F.2d 964. 

Temporary repairs 

(1) The making of temporary re¬ 
pairs by owner of vessel does not 
preclude him from recovering cost of 

; permanent repairs from tort-feasor. 
—Rugo Const. Co. v. Xew England 
Foundation Co., supra. 

(2) The fact that owners made 
only temporary repairs, rather than 
the full repairs called for in the joint 
survey, did not dimmish the amount 
of recovery.—Banks v. Chas. Kurz 
Co, D.C.Pa, 69 F Supp. 61, motion 
denied 69 F'Supp 1017. 

Delay incident to repairs 

Where owner charters a boat to 
another, charterer must bear any loss 
resulting from delay incident to re¬ 
pairing damage to boat which occur¬ 
red during her use by charterer.— 
Cox v. Banks, D.C.Fa., 50 F.Supp. 871. 

26. U S —Rugo Const. Co v. Xew 
England Foundation Co , C.AMass , 
172 F 2d 964. 


27. U S.—Galena Nav. Co v Sinclair 
Nav. Co, C.C ATex., 17 F 2d 9 

28. U S —Rugo Const Co v. Xew 
England Foundation Co , C.AMass , 
172 F.2d 964—Eastern S S Dines 
v. U. S., D C Mass, 74 F Supp. 37, 
affirmed, C.A, 171 F2d 589. 

29. U S —Rugo Const. Co. v. Xew 
England Foundation Co , C.A Mass , 
172 F.2d 964. 

30. U.S —Rugo Const. Co. v. Xew 
England Foundation Co, supra. 

31- U.S —Rugo Const. Co. v. New 
England Foundation Co, supra. 

32. U S.—Rugo Const. Co. v. Xew 
England Foundation Co, supra. 
Rai si n g vessel to determine extent of 
damage 

Where damaged vessel is sunk in 
shallow water under circumstances 
indicating that she can easily be rais¬ 
ed, but until that is done it cannot 
be determined whether combined 
costs of raising and repairing vessel 
will equal or exceed her value at time 
of sinking, owner must raise vessel 
and also remove her to some other 
place, if that be necessary to de¬ 
termine extent of damage, in which 
event he is entitled to recover his 
reasonable expenses of raising and 
removal in addition either to fair 
value of vessel, if she eventually 
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In the case of a probable partial loss the law re¬ 
quires the owner by reasonable exertions and the use 
of such nautical skill as the owners of vessels usual¬ 
ly employ in such emergencies to mitigate his dam¬ 
ages by raising his vessel and having it repaired, 33 
and, in this event, the owners damages include the 
expense of raising the vessel and putting her in 
repair, with a proper allowance for the loss of 
freight and for the damage to the cargo and for 
the detention of the vessel during the time necessary 
to make the repairs and fit the vessel to resume her 
voyage. 34 

Under a charter party requiring the charterer to 
pay “just compensation” where there is a total loss, 
“just compensation” means the full and perfect 
equivalent m money of the vessel which was lost, 35 
and requires that the owner be put in as good a posi¬ 
tion pecuniarily as he would have occupied if his 
property had not been lost. 36 Where the ship was 
a total loss and damages are awarded on such basis, 
a deduction should be made for the amount for 
which the wrecked ship was sold; 37 but one whose 
ship has been lost or damaged by the fault of an¬ 
other may recover his damages from the wrongdoer 
even though he has received compensation for his 
loss from his insurer. 38 The rule applied in marine 
insurance, as discussed in Insurance § 956, that the 
injury of a vessel constitutes a total loss where the 
cost of repair would exceed half her value, is not 
applicable to the case of inj'ury to a vessel under 
lease, so as to entitle the owner to recover her 
full value as stipulated m the lease in the event of 
total loss, at least where there has been no aban¬ 
donment to the lessees 39 

Under a charter by which the charterer became 
liable for any loss or injury not recoverable under 


a policy of insurance held by the owner, where the 
vessel was stranded through fault of the charterer’s 
servants, he was entitled to set off against his lia¬ 
bility items of expenditures which could have been 
brought into general average and proved under the 
policy, and of which the owner was given timely 
notice. 40 A provision m the charter to the effect 
that any rights which the owner might have against 
an insurer should inure to the benefit of the char¬ 
terer imposes no liability on the owner to keep in¬ 
surance in force for the benefit of the charterer. 41 

In a suit on a charter party for breach of a 
covenant to return a vessel, she having been burned, 
the charter money for the time preceding the de¬ 
struction of the vessel may be allowed as damages, 42 
and, notwithstanding a provision in the charter par¬ 
ty exempting the charterer for losses resulting from 
dangers of the sea, such damages will not be reduced 
because the vessel, when burned, was lying on a 
shoal on which she had stranded, unless it affirma¬ 
tively appears that her value was thereby ma¬ 
terially diminished. 43 A charterer may lessen the 
amount of damages for which he is responsible by 
showing negligence, or lack of diligence, on the 
part of her navigators. 44 

Determination of value of vessel . The fair mar¬ 
ket value of a vessel for which recovery may be 
had is the amount that a willing buyer would pay 
to a willing seller on the date of the loss. 45 Con¬ 
temporaneous sales of comparable property on the 
market afford the best evidence of market value, 46 
but when it is impossible to establish such value by 
reference to reasonably contemporaneous sales made 
in the course of ordinary business, resort may be 
had to other evidence of value, 47 such as actual 48 
or reproduction 49 cost less depreciation. Large 


proves to be a total loss, or to rea¬ 
sonable costs of repairing- her, if she 
eventually proves to be only a partial 
loss.—Rugo Const. Co. v New Eng¬ 
land Foundation Co., supra. 

33. U.S—Rugo Const. Co. v. New 
England Foundation Co., supra. 

34. U.S.—Rugo Const. Co. v. New 
England Foundation Co, supra 

Insurer’s payment for cost of raising 
Where owner was compelled to 
raise ship for purpose of inspecting 
it in an effort to mitigate damages, 
and thereby to preserve its cause of 
action against tort-feasor, payment 
of such cost hy insurance carrier was 
in interest of and on behalf of libel¬ 
ant, notwithstanding carrier may al¬ 
so have hoped to gain something for 
Itself thereby, and, hence, did not 
preclude recovery of such cost in ac¬ 
tion by libelant against tort-feasor.— 
Rugo Const. Co. v New England 
Foundation Co., supra. 


35. U.S —Eastern S. S Ernes v. U 
S , E C.Mass, 74 F Supp 37, affirm¬ 
ed, CA., 171 F.2d 589 

36. U S —Eastern S. S Lines v. U 
S, supra, 

37. U.S —Rugo Const Co. v. New 
England Foundation Co., C.A, Mass , 
172 F.2d 964. 

38. U.S.—Rugo Const. Co. v. New 
England Foundation Co., supra. 

39. U.S.—Cotton v. Almy, Hawaii, 
141 F. 358, 72 CCA. 506. 

58 C.J. p 237 note 56. 

40. U.S.—Hahlo v. Benedict, NT., 
216 F. 303, 132 C.CA. 447. 

41. U.S.—Port Johnston Towing Co. 
v Pennsylvania R. Co., D.C.N.T., 
190 F. 409 

42. U.S —Merrill v. Arey, D C.Me., 17 
F.Cas.No 9,468, 3 Ware 215, affirm¬ 
ed, C C, 1 F.Cas.No 115, 2 Curt. 8. 

43. U.S.—Merrill v. Arey, supra. 
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44. U S.—Constantine, etc., SS Co 
v. West India SS. Co, D.C.N.T., 199 
F. 964. 

45. U S —Eastern S S Lines v. U 
S, D C.Mass , 74 F Supp 27, affirm¬ 
ed, C A, 171 F 2d 589. 

46. US—U. S. v. Eastern S. S 

Lines, C.AMass., 171 F.2d 589 

47. U S.—U. S. v. Eastern S. S 

Lines, supra. 


48. U.S.—U. S. 

Lines, supra. 

v. Eastern 

S. 

S. 

49. U.S.—U. S. 

v. Eastern 

S. 

S. 


Lines, supra. 

58 C.J. p 236 note 50 [d]. 

Bate of depreciation 

In applying reproduction cost the¬ 
ory in determining Just compensa¬ 
tion for loss of chartered merchant 
vessel, district court properly fixed 
depreciation at 5 per cent per annum 
—U. S. v. Eastern S. S. Lines, supra 
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earnings of the ship for a short period prior to the 
loss do not necessarily of themselves establish the 
value of the ship; 50 and the amount paid for char¬ 
tering the ship is not necessarily a determining 
criterion for establishing its value where at the time 
the charter was executed the charterer was very 
much in need of such a ship and no other was 
available. 51 It is competent for the parties to a 
charter to fix the value of the vessel therein as a 
basis of damages in the event of her loss, and such 
valuation is conclusive on them m the absence of 
fraud or mutual mistake, especially where the vessel 
has no determinable market value. 52 

Interest. In a proper case, interest may be added 
to the award m order to afford complete indem¬ 
nity. 53 However, in an action under the Suits in 
Admiralty Act for loss of a ship, interest may be 
awarded only as provided in the act 54 

§ 53. Charter by Government 

a. In general 

b. Charter hire 

c. Loss of, or injury to, vessel 

a. In General 

The charter of a vessel by the government Is subject 
to the same rules as charters between private persons 


with respect to the existence or termination of a charter, 
the terms thereof, and their construction and effect. 

Ordinarily, the hiring of a private vessel by the 
government, whatever the manner m which the 
vessel is obtained, is subject to the same rules, as 
to the existence or termination of a charter, 55 the 
terms thereof, 56 and their construction 57 and ef¬ 
fect, 58 as are charters between private persons. 
They are to be construed m the light of the circum¬ 
stances under which they are made and with ref¬ 
erence to which the parties must be taken to have 
contracted, 59 so that the effect of language in a 
charter to the government, made and to be per¬ 
formed m time of war and m aid of its conduct, 
may be different from that given to like language 
m a peace-time charter between individuals. 60 

Charter by United States as owner . The liability 
of the United States under a charter party entered 
into by it as owner of the vessel depends on the 
terms of the charter party 61 Such a charter 
may make the Carriage of Goods by Sea Act, 46 
U.S C.A. § 1300 et seq, a part of the contract of 
carriage. 62 The charter party should be read as 
a whole to determine the proper construction there¬ 
of, 63 and, where it is prepared on a printed form 
required by a published order of a federal shipping 
agency, it should be strictly construed against the 
government 64 A negligent breach of the agree- 


50. U.S—Rugo Const Co v. New 
England Foundation Co., C.A.Mass, 
172 F.2d 964. 

51. La.—iPoydras Fruit Co. v. Wein¬ 
berger Banana Co, 181 So. 452, 
189 La. 940. 

52. U.S —Moore v. Sun Printing, 
etc, Assoc, N.Y., 101 F. 591, 41 
C.C.A 506, affirmed 22 S.Ct 240, 183 
U S. 642, 46 L.Ed. 366. 

58 C.J p 236 note 51 

53. US —Hugo Const Co v. New 
England Foundation Co., C.A.Mass, 
172 F 2d 964 

54. US.—U. S. v* Eastern S. S 
Lines, C A Mass, 171 F2d 589. 

Calculation of interest 

Under provision of Suits in Admi¬ 
ralty Act that no interest should be 
allowed on any claim prior to time 
of suit on such claim, trial court m 
fixing just compensation for loss of 
chartered merchant vessel properly 
directed that interest should be cal¬ 
culated from date libel was brought 
rather than from date vessel was 
lost—-U. S v. Eastern S. S. Lines, 
supra. 

5& U S.—Strong v. U. S., Ct Cl., 14 
SCt 1182, 154 US 632, 24 L.Ed 
664: 

68 C.J p 237 note 61. 


56. U.S.—Donald v. U. S., 39 CtCl. 
357. 

58 C J. p 237 note 62. 

57. US—Strong v. U. S, Ct Cl., 14 
SCt 1182, 154 US. 632, 24 L.Ed 
664. 

58 C.J. p 237 note 63. 

58. U.S—Matson Nav Co. v. U. S. f 
Ct.Cl., 52 S.Ct 162, 284 U.S. 352, 
76 LEd. 336. 

58 CJ. p 238 note 64. 

59. US—Mott v. U. S., 9 CtCl. 257 
—Reybold v. U. S., 5 CtCl 277, 
affirmed 15 Wall. 202, 21 L.Ed. 57 

Collateral circumstances as aid to 
construction of charters generally 
see supra $ 32. 

60. U.S.—Reybold v. U. S., 5 CtCl 
277, affirmed 15 Wall. 202, 21 L.Ed 
57, 

! 58 C.J. p 238 note 68. 

! 61. U.S.—Standard Oil Co. of Cab v 
U. S. # B.CCal, 59 F.Supp. 100, af¬ 
firmed, C.C.A., 156 F.2d 312. 

Power of War Shipping Administra¬ 
tion 

The War Shipping Administration 
did not exceed its power in executing 
charter party wherein it created a 
liability against the United States 
for all provable damages including 
attorney's fees resulting from dam¬ 
age to cargo, since the Administra¬ 
tion has same authority as any pn- 
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vate corporation to enter into con¬ 
tract and, hence, may bind the United 
States by terms of such contract.— 
Standard Oil Co. of Cal. v. U. hu- 
pra. 

Demise charter 

Where steamship owned by the 
United States was chartered to a 
foreign government and was manned, 
supplied, and operated by a foreign 
line under a sub charter, and captain 
and crew were hired and paid by the 
foreign line which collected and re¬ 
tained freights, the charter was a 
demise, notwithstanding provisions 
in charter subDecting charter to all 
regulations of general application m 
the trade issued by the United States 
with respect to cargoes and other 
matters, and requiring that certain 
specified clauses be incorporated in 
charterer's bills of lading, and, hence, 
United States could not be held lia¬ 
ble in personam for damage to cargo. 
—Schnell v. U. S., C.C.A.N.Y., 166 F 
2d 479, certiorari denied 68 S.Ct. 1346, 
334 U.S. 833, 92 L.Ed. 1760. 

62. U.S.—Standard Oil Co. of Cal. 
v. U. S., DC Cal., 59 F Supp. 100, 
affirmed, CCA, 156 F.2d 312. 

63. U.S.—Standard Oil Co. of Cal. 
v. U. S., supra, 

64. U.S—Standard Oil Co. of Cal. 
I v. U. S., supra. 



80 C.J.S. 

ment by the government renders it liable for dam¬ 
ages to the charterer. 65 

b. Charter Hire 

The charter provisions measure and determine the 
rights and obligations of the owner and the government 
as to the compensation to be paid for the hiring of the 
vessel by the government. 

The charter provisions measure and determine the 
rights and obligations of the owner and the gov¬ 
ernment as to the compensation to be paid for 
vessel hire. 66 Hire is not recoverable for time 
lost for causes which the charter expressly pro¬ 
vides shall operate to produce a cessation of hire. 67 
If, under the charter, the government is not own¬ 
er pro hac vice, it is not chargeable for the hire 
of the chartered vessel after the voyage is complete¬ 
ly broken up, 68 except in case of a charter for a 
voyage out and return, m which case, if the vessel 
is lost on the return voyage, the government is 
liable for the charter hire up until the time when 
the return trip, if no disaster had occurred, would 
normally have been completed, and no further. 69 

No compensation is recoverable as hire after 
the valid and effective discharge of the vessel by 
the government, 70 but an attempted discharge, which 
is unauthorized and inoperative, does not prevent 
the continuation of liability for hire, 71 which re¬ 
mains in force until the discharge becomes valid; 72 
and acceptance of payment until the time of the 
inoperative attempted discharge, coupled with the 
giving of a receipt in full, does not preclude the 
owner from claiming compensation until the dis¬ 
charge becomes effective. 73 A discharge may not 
be made to operate retroactively so as to cut off the 
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right to compensation at and from a time prior to 
notice of discharge. 74 

In the absence of controlling provisions to the 
contrary in the charter, if the government takes 
complete possession and control of the chartered 
ship, it is bound to pay rent for the vessel until 
final return to the contractor in a fit condition for 
use, 75 including hire for time spent in making re¬ 
pairs for injuries received by the vessel while in 
the government service 76 Even though the char¬ 
ter is not of the nature of a demise, the owner is 
entitled to the hire for the time spent m repairing 
injuries to the vessel for which the government is 
liable under the charter party, 77 and in returning 
her to service, 78 less the amount of the expenses 
which wrould have been incurred in running the ves¬ 
sel for such time, 79 but the government is not liable 
for compensation during retention of the vessel by 
a marshal incident to a marine risk, which the 
owner expressly assumed. 80 

The government cannot effectively alter or vary 
the charter terms as to hire without the assent of 
the owner, 81 and this principle has been announced 
as true, even though, under the charter party, the 
government could discharge the vessel and totally 
terminate the charter; 82 but the owner of a vessel 
chartered to the government may, by his conduct, 
effect a waiver or estoppel precluding him from 
claiming more than that proposed by the govern¬ 
ment m modification of the original terms. 83 Such 
waiver or estoppel, it is held, may even operate 
retroactively to defeat the right to compensation 
at the higher rate even as to time elapsing prior to 
the submission of the proposal for modification, 84 


SHIPPING 


65. U.S.—U. S. v. Standard Oil Co 
of Cal.. C C A.Cal., 156 F.2d 312. 

Pumping' contaminated oil into tanks 
A provision of charter party that 
cargo of gasoline and oil should be 
pumped out at vessel's expense, but 
at risk of vessel only as far els ves¬ 
sel's permanent hose connections, 
does not protect United States from 
liability for negligence in pumping 
contaminated oil and gasoline on ves¬ 
sel into shipper’s receiving tanks 
which contained uncontaminated oil 
and gasoline.—U. S. v. Standard Oil 
Co. of Cal., supra. 

66, U S.—Mitchell v. U. S , Ct Cl, 96 
US. 162, 24 LEd. 702—The E. H. 
Blum, D.CFa., 74 F.Supp. 516. 

58 C.J. p 238 note 71. 

Assumption of specified charges and 
costs 

Government's assumption of port 
charges, pilotages, and other costs in¬ 
cident to use of vessel includes only 
items similar to those mentioned, and 
not owner's expenses in 'defending 
80 C.J.S —48 


unfounded claim of lien for salvage 
—Luekenbach S S Co. v. U. S, C.C 
ANY.. 42 F.2d 156. 

67. U.S.—Atlantic Refining Co v. U. 
S., DC Pa, 82 FSupp 201. 

58 C.J. p 239 note 72. 

68. U.S.—Reed v U. S., CtCl., 11 
Wall 591, 20 LEd 220. 

58 C.J. p 239 note 75. 

Charter as demise or contract of af¬ 
freightment generally see supra § 
34. 

69. U.S.—Reed v. U. S, supra 

70. US—Strong v. U. S, Ct.Cl., 14 
S.Ct. 1182, 154 US. 632, 24 LEd 
664. 

58 C.J. p 239 note 78. 

71. , U.S —The Undaunted, D.C Mass , 
24 FCas.No 14,336, 2 Sprague 194. 

58 C J. p 239 note 79. 

72. U S.—Fogg v. U. S, 5 CtCL 264. 

58 C J. p 239 note 79. , - - 

73. U.S.— 1 Talbot v. U. S., 7 CtCl. 
417. 


74. US—Terry v U S. f 9 Ct Cl 233. 
58 C J. p 240 note 82 

75. U S —Cornell Steamboat Co. v. 
U. S., 58 CtCl 497, affirmed 45 S 
Ct 239, 267 US 281, 69 LEd 613. 

58 C J. p 240 note 83 

76. U S —U. S v. Shea, CtCl., 14 S 
Ct 519, 152 US. 178, 38 LEd 403. 

58 C J. p 240 note 84 

77. U S —Clark v. U S , 9 Ct Cl 377. 
58 C J p 240 note 85 

78. U S —Clark v. U. S, supra. 

79. U S.—Clark v. U. S , supra. 

80. U S.—Goodwin v. U S. f Ct Cl, 17 
Wall. 515, 21 L Ed 669 

58 C J p 240 note 88, 

81. U S.—Pratt v U. S , 3 Ct Cl. 105 
58 C J p 240 note 89 

82. US—Thorne v. U S, 5 CtCl. 
242—Pratt v. U. S , 3 Ct a 105 

83. US—U. S v. Clyde, CtCl., 13 
Wall. 35, 20 LEd 479 

08 C J. p 240 note 91 

84. U.S.—U S. v Clyde, supra. 

58 C.J. p 241 note 92. 
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Provisions in the charter calling for a reduction 
of charter hire under certain circumstances do not 
prevent a recovery of the full charter hire where 
the facts are not such as to render the reduction 
provisions applicable. 85 Under a charter party 
reducing the payment of hire for time lost by rea¬ 
son of the master’s negligence, the master is not 
automatically charged with negligence merely be¬ 
cause someone is found who would have done oth¬ 
erwise than the master did under the particular cir¬ 
cumstances j 8S and it is not negligence if the master 
made an error, as long as his conduct was not un¬ 
reasonable and unjustifiable under the circumstanc¬ 
es at the time he was navigating. 87 Under some 
charter parties, there is no reduction of charter 
hire by reason of time lost as a result of stranding, 
regardless of the master’s negligence, if the strand¬ 
ing was contributed to by war or warlike acts, 88 
or if the stranding was caused by navigating in un¬ 
buoyed waters contrary to peacetime custom. 89 

Establishment of rate by commission. An agree¬ 
ment that the rate of hire should be established by 
a maritime commission carries with it an implied 
understanding that the rate established should be 
reasonable and not arbitrary. 90 

Cost of insurance. The owner cannot recover 
the cost of extra insurance premiums, under a 
clause in the charter requiring the charterer to pay 
the cost of extra insurance for voyages outside of 
certain territorial limits, where the voyage was not 
in fact beyond the permissible limits. 91 


Lien for charter hire - The owners of a vessel, 
let to the United States as a transport m time of 
war, have no lien for their charter money on goods 
the United States may put on board. 92 

e. Loss of, or Injury to, Vessel 

(1) In general 

(2) Damages 

(1) In General 

The government may by contract regulate Its liability 
for loss of, or injury to, the vessel. In accordance with 
the rules applicable to charter parties generally, it is 
liable for losses sustained by a use of the vessel not au¬ 
thorized by the charter. 

The government may, in like manner as a private 
person, regulate, by contract, its liability for loss 
of, or injury to, the vessel while in its employ. 93 
Where the terms of the charter are such that it 
is a mere contract for affreightment, the owner re¬ 
taining possession of command and navigation of 
the vessel, the government is not, as a general rule, 
liable for loss of, or injury to, the vessel, during 
the term of employment. 94 In accordance with 
the rules applicable to charter parties generally, 
discussed supra § 52, the government is liable for 
losses or injuries sustained by a use of the vessel 
not authorized by the charter and constituting a 
breach thereof 95 The United States may be lia¬ 
ble, as bailee under a contract implied in fact with 
a charterer, for damage sustained to a vessel while 
under its control and direction. 96 


85. US—‘The E. H_ Blum, D.C.Fa, 
74 FSupp, 516. 

86. U.S —The E. H. Blum, supra 

87. U.S—The E. EL Blum, supra. 

88. U.S—The E. H. Blum, supra 
Absence of radio beacon stations 

The stranding: of vessel which, aft¬ 
er being detached from convoy, was 
being navigated through dense fog, 
without the benefit of several radio 
beacon stations which had been re¬ 
moved because of the war, was con¬ 
tributed to by war or warlike acts 
within charter party provision reduc¬ 
ing payment of hire for time lost by 
reason of stranding unless time lost 
was caused, or contributed to, by war 
or warlike acts—The E. EL Blum, 
supra. 

89. U S.—The E. H Blum, supra. 
‘*0Tnbuoyed waters,” within charter 

party reducing payment of hire for 
time lost by reason of stranding un¬ 
less stranding was caused by navi¬ 
gating in unbuoyed waters contrary 
to peacetime custom, did not include 
waters in which vessel merely did 
not have recourse to radio aids.—The 
EL H. Blum, supra. 


90. US—Bamselius v. U. S., 90 F 
Supp 547, 116 Ct.Cl 612. 

Bate held unreasonable 

Where, during the period, numer¬ 
ous vessels of similar characteristics 
were chartered at not less than three 
dollars a ton, rate of one dollar and 
twenty-five cents per ton was unrea¬ 
sonable, and owners were entitled to 
recover from the United States at 
the rate of three dollars per ton on 
the total dead-weight tonnage pre¬ 
viously agreed on—Bamselius v. U. 
S, supra. 

91. U.S—Seas Shipping Co. v. U. S 
War Shipping Administration, D C 
N.Y., 97 F.Supp. 129. 

92. U S —The Undaunted, D.C Mass , 
24 F Cas No 14,336, 2 Sprague 194. 

58 C J. p 241 note 93 
Liens for charter hire generally see 
' supra J 45. 

93. U.S—White v. U. S, Ct.Cl., 14 S. 
Ct 1192, 154 U.S 661, 26 L.Ed. 178 
—Donald v. U. S , 39 CtCl. 357. 

58 C J. p 241 note 96. 

Indemnity held not allowable 

Where a vessel was under charter 
to the government, and the govern¬ 
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ment engaged a company as berth 
agent under an agreement calling for 
indemnity, and also engaged the same 
company as stevedore without an in¬ 
demnity agreement, the company was 
held not entitled to indemnity for 
counsel fees and other expenses in¬ 
curred in connection with, a claim 
for negligence in the stevedoring op¬ 
eration.—Compania De Vapores Arau- 
co Panamena, S. A. v Moore-McCor- 
mack Lines, D.C.N.Y, 91 F.Supp. 545. 

94. U.S—Shaw v. U S. f CtJCl, 93 
U.S. 235, 23 LEd. 880. 

Charter as demise or affreightment 
contract generally see supra § 34 

95. U.S.—Clark v. U. S., 9 Ct.Cl. 377. 
58 C J. p 243 note 15 

96. U.S.—C. F. Harms Co. v. Erie 
R- Co., C.CA.N.Y., 167 F.2d 562. 

Primary liability 

Where charterer of barge loaded 
with army equipment turned com¬ 
plete custody of barge over to United 
States, and barge was returned m 
a damaged condition, United States, 
as bailee under contract implied in 
fact with charterer, was primarily 
liable.—C. F. Harms Co. v. Erie R. 
Co., supra. 
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The very general agreement in government char¬ 
ters of private vessels for military purposes that 
the owner shall be compensated for losses due to 
war risks or arising from warlike operations, but 
shall himself remain liable for marine risks, is 
valid and will be enforced. 97 Under such an agree¬ 
ment the government is liable when the proximate 
cause of the loss or injury is determined to be of 
such a character as to constitute a war risk, or a 
consequence of warlike operations, 98 and this is 
true, even though a marine risk may be a remote 
cause of the loss or injury, 99 but, when the prox¬ 
imate cause in its character is a marine risk, such 
liability does not attach, 1 unless the loss, although 
caused by a marine risk, arises from the govern¬ 
ment agents’ wrongful assumption of the control 
and navigation of the vessel and deprivation of 
the rights of the owner’s agents in that respect. 2 
However, where the owner’s agents remain m 
charge of navigation, the fact that they act, in the 
navigation or management of the vessel, against 
their own judgment in compliance with government 
orders which are deemed imperative does not charge 
the government with the consequent loss. 3 

There may be risks which are neither war risks 
nor marine risks, 4 and where liability for those 
two classes of risks only is referred to in the char¬ 
ter, the government, when the charter amounts to a 
demise, is liable for loss for injury to the vessel 
by risks not included in either classification under 
a covenant for the return of the vessel in good con¬ 
dition. 5 If the government, in the charter party, 
assumes all risks, it is liable, at least in the ab¬ 
sence of negligence of the officers and crew, for loss 


or injury from whatever cause sustained, including 
causes arising from marine risks. 6 

Marine risk as ordinary or extraordinary . Ma¬ 
rine risk may be either ordinary or extraordinary, 
and the parties may contract with reference to their 
liability separately or as one. 7 If no distinction 
is made in the charter and the owner assumes the 
risk for marine loss as such, he, and not the gov¬ 
ernment, must bear the loss whether it is occasioned 
by the one or the other kind of marine risk, 8 if 
the government assumes liability for extraordinary 
marine risks only, it is not answerable for the 
loss of, or injury to, the chartered ship by or¬ 
dinary marine risks. 9 

Effect of insurance A contract limiting the lia¬ 
bility of the government to such losses as are not 
adequately covered by insurance has been held not 
invalid on grounds of public policy or otherwise. 10 
Where injuries to an impressed vessel were made 
good to the owners by insurers, the owners were 
held to have no right of action against the govern¬ 
ment for the same damages. 11 

(2) Damages 

The extent of the government's liability for Injury to 
a vessel chartered by it, and the damages recoverable 
therefor, are to be determined by the provisions of the 
charter party and the general principles of law govern¬ 
ing liability for damages. 

When, under the circumstances, the government 
is liable as charterer for loss of, or injury to, the 
vessel, the extent of its liability and the damages 
recoverable therefor are to be determined by the 
provisions of the charter party, 12 and by the rules 
of law generally applicable to such liability. 13 In 


97. U.S.—IT. S. v. Standard Oil Co 
of N. J., C.A.N.Y., 178 F.2d 488, 
affirmed 71 S Ct 135, 340 U.S. 54, 
95 L.EdL 68, followed in Libby, Mc¬ 
Neill & Libby v U. S, 71 S.Ct 144, 
340 U.S. 71, 95 L Ed. 86. 

58 C J. p 241 note 99. 

98. U.S.—Clyde v. U. S, 9 Ct Cl. 184 

58 C-T. p 241 note 1. 

99. U S —Baker v. U. S., 3 CtCl 76. 

58 C J. p 242 note 2 

L U.S.—U. S. v. Standard Oil Co. 
of N J., C.A.N.Y., 178 F.2d 488, af¬ 
firmed 71 SCt 135, 340 U.S. 54, 95 
L.Ed. 68, followed m Libby, Mc¬ 
Neill & Libby v. U S, 71 S.Ct 144, 
340 US 71, 95 L.Ed. 86. 

58 C.J. p 242 note 3. 

2. U.S.— 1 Talbot v. U. S., 7 CtCl. 417. 

58 C.J. p 242 note 4. 

3. U.S.—New Orleans-Belize Royal 
Mail, etc., SS. Co. v. U. S., CtCl., 
36 SCt 76, 239 U.S. 202, 60 L.Ed 
227. 

58 C.J. p 242 note 5. 

4. U.S.—Middlebrook v. U. S., 67 Ct 


Cl. 294, certiorari denied 50 S.Ct 
24, 280 U S. 564, 74 L.Ed 618 

5. U S.—Middlebrook v. U S , supra 

6. U.S.—Clark v. U. S, 9 CtCl. 377 

7. US—Mott v U. S„ 9 CtCl. 257 
58 C J. p 242 note 6. 

8- US —Mott v. U. S, supra. 

58 € J. p 243 note 7. 

9. US.—Leary v. U. S., CtCl., 14 
Wall 607, 20 L Ed. 756. 

58 C.J p 243 note 8. 

10. U S —New Haven Trap Rock 
Co. v. U. S., D C Mass , 15 F.Supp. 
619 

Insurance for full value 

Where provision of voyage charter 
of United States with shipowner re¬ 
quired owner to procure war risk in¬ 
surance for full value of vessel, pay¬ 
able to owner, intent was manifested 
that United States should not be lia¬ 
ble under its charter for any insured 
losses —Calmar S. S Corp. v. U S , 
DCNY, 103 F.Supp 243, reversed 
on other grounds, CA., Calmar S. S 
Corp. v. Scott, 197 F 2d 795. 
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11. U.S—Dozier v. U. S, 9 CtCl. 
342. 

12. U S —New Bedford, etc, Propel¬ 
ler Co v. U. S , Ct Cl, 14 Wall. 670, 
20 L Ed 760. 

58 C J. p 243 note 19. 

13. NY—O'Boyle v. U. S., D.C.N 
Y, 2 F Supp. 853 

58 CJ p 243 note 20. 

Items held allowable 

(1) In owner's suit against char¬ 
terer for failure to return barge, 
which sank, allowable damages were 
held to include items for lines, stove, 
furniture, and gasoline engine lost, 
and also an amount expended for 
searching for the vessel.—O'Boyle v. 
U S., supra 

(2) Where charter of vessel to 
army transport service required own¬ 
er to carry insurance and provided 
that the amount of premiums should 
be added to the charter rate specified 
to be paid by the charterer, and ves¬ 
sel was sunk by enemy action, owner 
was entitled to recover in addition to 
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order to sustain a recovery, the extent of the injury 
and the amount of the damages must he shown, 
the existence of injury without any showing as to 
its extent being insufficient for this purpose. 14 The 
amount claimed by the shipowner for repairs to the 
ship will not be reduced merely because of a con¬ 
tention of the government that such amount ex¬ 
ceeded the value of the ship, where there is no prop¬ 
er evidence of the market value of the ship 15 

Expenses of saving or raising vessel. When lia¬ 
bility for the loss or injury rests on the owner, 
voluntary payment by the government of the value 
of the vessel does not entitle the owner to recover 
further for expenses incurred in efforts to save 
the vessel. 16 Where a ship chartered by the govern¬ 
ment sinks as a result of the government’s negli¬ 
gence, the government cannot, in an action brought 
against it by the shipowner, offset expenses incur¬ 
red by it in raising the ship. 17 

Interest cannot properly be allowed on a claim 
against the government under a charter which pro¬ 
vides agamst any liability for interest m the event 
of a delay in the payment of charter hire or any 
other sums accruing under the charter. 18 

§ 54* Rights and Liabilities of Third Persons 

a. In general 

b. Consignees 

a. In General 

The general owner of a chartered vessel who con¬ 
trols and mans the vessel may be bound for the safe 
carriage and proper delivery of goods received on board; 
but a warranty by him to the charterer cannot be availed 
of by a third person who has no privity with the owner. 

The general owner of a vessel, who has given to 
another a charter for a voyage, but who retains 


control, equips, mans, victuals, and sails the vessel 
at his own expense, is liable for the safe carnage 
and proper delivery of goods received on board by 
the master under the contract by the owner with 
the charterer, although the master has not given a 
bill of lading. 19 The duty which the owner of a 
chartered ship owes to strangers is a duty not to 
cause damage negligently, rather than a duty to 
have the vessel seaworthy , 20 and a freighter who 
contracts with the charterer for repairing the ves¬ 
sel has no privity with the owner, and cannot claim 
the benefit of the owner’s warranty to the char¬ 
terer that the vessel was seaworthy. 21 It has been 
held that the owner of a chartered vessel of which 
the hirer has the whole control for the time, to 
victual and man her, and pay over a portion of the 
net proceeds to the owner for the use of the ves¬ 
sel, is not liable to the shippers of goods on board 
the vessel w T hich have been embezzled or otherwise 
not accounted for by the master. 22 

In an ordinary case, damages caused to a ship¬ 
per by a shipowner for failure to transport are 
fixed with sufficient certainty when commodities 
have been purchased, although not sold, where the 
evidence shows their market value at the time and 
place they should have been delivered, 23 and they 
are fixed with sufficient certainty where there is a 
firm contract for sale at the destination and the 
evidence shows that the commodity to be shipped 
is obtainable at a certain market price at the point 
of origin; 24 but the damages have been said to be 
speculative if there is no contract at either end. 25 

Rights against vessel in general. The fact that a 
vessel has been let by a charter party so that the 
charterer is to be deemed the special owner and 
have control of her does not deprive the shipper 


-the value of the vessel the cost of 

such insurance for six-month period 

covered by the charter.—Oliver J. 

Olson & Co. v. U. S, 71 F.Supp. 355, 

108 Ct.Cl. 581. 

14. U S —Strong* v U. S , Ct Cl. f 14 
SCt. 1182, 154 TJ.S. appendix 632, 
24 L Ed. 664. 

£8 C.J. p 244 note 22. 

15. XT S —O’Boyle v. TJ. S. f D.CN.Y. 
2 FSupp 853. 

18. U.S —Reed v. TJ. S., CtCl., 11 
Wall. 591, 20 L Ed. 220. 

68 C J. p 244 note 21 

17. U.S.—O’Boyle v. U. S., DC NY., 
2 FSupp. 853. 

18. U.S.—Atlantic Refining Co. v. TJ 
S., D.CPa^ 82 F.Supp. 201. 

58 C.J. p 243 note 19 [c]. 

'19- N.Y.—Robinson v. Chittenden, 69 
N.Y. 525. 


20. US.—The Cullen No. 32, CCA. 
N.Y., 62 F.2d 68, afiirraed Cullen 
Fuel Co. v. W. E. Hedger, Inc, 54 
SCt 10, 290 U.S. 82, 78 LEd. 189. 

Failure to test seams 

Fact that scow owner did not test 
seams with trier before delivering 
scow to charterer, although otherwise 
examining seams, was held not to 
show negligence, as against stran¬ 
gers, in sending out unseaworthy ves¬ 
sel.—The Cullen No. 32, CCA.N.Y., 
62 F 2d 68, affirmed Cullen Fuel Co. 
v. W. E. Hedger, Inc., 54 S.Ct 10, 
290 US. 82, 78 L Ed. 189. 

21. La—Agricultural Bank y. The 
Jane, 19 La. 1. 

22. Mass.—Reynolds v. Toppan, 15 
Mass. 370, 8 Am.D. 110. 

58 C J. p 244 note 27. 

23. U.S.—Polar Steamship Corp. v. 
Inland Overseas Steamship Corp., 
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C C A.Va., 136 F.2d 835, certiorari 
denied 64 S.Ct 83, 320 U.S. 774, 88 
LEd. 464. 

24. U.S—Polar Steamship Corp v. 
Inland Overseas Steamship Corp., 
supra. 

Knowledge of contract 

Where both owner and charterer of 
vessel had knowledge of terms of 
firm contract between shipper and 
foreign government for sale of a 
product and must have known that 
special damages would necessarily 
result from breach of contract of 
carriage, the shipper could recover 
the profits which resulted from such 
breach which occurred by reason of 
owner's breach of bare boat charter. 
—(Polar Steamship Corp. v. Inland 
Overseas Steamship Corp., supra* 

25. U.S —Polar Steamship Corp v. 
Inland Overseas Steamship Corp, 
supra. 




80 C.J.S. 


SHIPPING 


of his lien on the vessel for the execution of the 
contract of affreightment, 26 and the fact that a 
charter party existed, of which the shipper had 
no knowledge, cannot change the liability or re¬ 
lieve the vessel from the lien which the contract 
establishes, 27 and the master is chargeable with 
knowledge of the shipper's rights, and the vessel is 
liable m rem for damage to cargo from dangerous 
goods, although they were taken on at the request 
of the charterer. 28 The ship and the charterer have 
been held not to be freed from liability to shippers 
for pilfering from the cargo by the fact that the 
ship was in charge of a marshal on a libel in rem 
where he was only in technical possession there¬ 
of. 29 

Matters with reference to bills of lading. Where 
the owner of a vessel, notwithstanding the charter 
party, makes special contracts through the master 
in respect of freight, the bills of lading govern the 
rights of the parties. 30 The master cannot keep 
the goods delivered to him for shipment, and refuse 
to sign a bill of lading to the order of the shipper, 
irrespective of his orders from the charterers or 
the contract between the shipper and his vendee. 31 
A shipper who delivers goods to a railroad company 
under a through bill of lading to a foreign seaport 
has been held not to be bound to accept from the 
forwarding vessel a bill of lading with the addition¬ 
al qualification, "Other conditions as per charter- 
-party.” 32 Where a vessel is chartered for a voy¬ 
age out and return at a monthly rate, payable after 
her return, a shipper of a portion of the outward 
cargo, who takes a bill of lading providing for pay¬ 
ment of freight "as per charter-party,” is not liable 
-to the vessel for freight, especially where, by a 
memorandum at the foot of the charter party, the 


§ 54 

hirer stipulates that the master may collect return 
freights toward payment of the charter money. 33 

Assignment of money accruing under charter 
party . An assignment by the charterer of all the 
money subsequently accruing to the charterer by 
virtue of the charter party is enforceable in equity 
as an agreement to assign as soon and as often as 
anything should come into being which was covered 
by it, even if it transfers no legal title. 34 

b. Consignees 

A consignee may be charged with knowledge of the 
contents of the charter party and he may be held liable 
for freight, particularly on a promise to pay therefor, to 
the amount due on the charter party. 

There is authority to the effect that the consignee 
of a charterer, who deals with him in that character, 
must be presumed to know the contents of the char¬ 
ter party; 35 that, where the consignee has notice 
that freight must be paid to the master, and not 
to the charterer, it imposes a like obligation on. him 
as if so reserved m the bill of lading; 36 and that 
a consignee has no right to appropriate moneys 
due for freight to satisfy debts owing to him by the 
charterer, although the bill of lading directs the 
freight to be paid to the consignee. 37 However, 
a direction to the consignee by the master to pay 
a sum out of the freights to the charterer, it has 
been held, will be equivalent to a payment to the 
master. 38 Under a charter party giving the char¬ 
terer the option of discharging at two safe ports, 
any right of a consignee of the cargo to choose 
a second port of discharge is derived from, and is 
no greater than, the charterer's right. 39 

The master, notwithstanding any interference or 
direction of the charterer, has been held to have 


dae. US—The Coventina, DCNI., 
52 F. 156. 

58 C.J. p 244 note 28. 

Lien for injury to cargo generally 
see supra § 51. 

:27. U S.—Sanders v The Ellen Har¬ 
dy, D.C.Minn., 21 F.Cas No 12,293. 

28. US.—The T. A. Goddard, D.C. 
N.Y., 12 F. 174. 

29. US—The Poznan, D.C.NY., 276 
F. 418, 

SO. U.S.—The Carlotta* DC.NY., 5 
F.Cas.No 2,413, 9 Ben 1, affirmed, 
C.C., 7 F.Cas No.2,413a. 

-21. U.S—The M. K. Rawley, DC 
Mass., 17 F.Cas.No 9,679, 2 Lowell 
447. 

=22. U.S —Chamberlain v. The Tor- 
gorm, D.C.S.C., 48 F.’ 584. 

;£3. U.S.—-Perkins y. Hill, C.C.Mjass., 


19 F Cas.No.10,987, 2 Woodb. & M. 
158. 

04. U S —Phillips v. Houston Nat 
Bank, Houston, C.CATex, 108 F 
2d 934. 

Money paid into court by owner 
Where national bank loaned steam¬ 
ship company money to carry out 
charter party, and company assigned 
to bank “moneys of any kind or char¬ 
acter collected” by, or accruing to, 
company “by virtue of said charter 
party” and on subsequent bankruptcy 
of company the vessel with approval 
of bankruptcy court and with consent 
of bank was released to its owners 
who paid certain tunds under the 
settlement into court, bank was enti¬ 
tled to lien on funds paid into court, 
since the assignment included all 
moneys collected by reason of the 
charter party —Phillips v. Houston 
Nat Bank, Houston, supra. 
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35. U S.—Shaw v Thompson, D.C.N 
Y., 21 FCas No 12,726, Olcott 144. 

36. U.S.—Shaw v. Thompson, supra 

37. U.S.—Shaw v. Thompson, supra 

38. U S —Shaw v. Thompson, supra. 

39. U S —George E. Warren Corpo¬ 
ration v. Picton S. S Co, CCA 
Mass, 100 F2d 212. 

Expense of going to additional port 
Where charterer had selected a sec¬ 
ond port of discharge pursuant to 
option given by charter party, but 
consignee of cargo, knowing that ves¬ 
sel was under charter out of such 
port and would be required to go 
there, nevertheless insisted that ves¬ 
sel go to another place as second port 
of discharge, owner of vessel was 
entitled to recover from consignee 
the entire additional expense of going 
to the other place—George E. War¬ 
ren Corporation v. Picton S. S. Co., 
supra. 
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a right to retain the goods until his lien shall be 
satisfied, 40 and he may sue the consignees after de¬ 
livery to them of the goods and recover the freight, 
at least to the amount due on the charter party. 41 
This right is strengthened where the consignee, on 
receipt of the goods, promises the master to pay 
the freight, 42 and receipt of the goods alone by the 
consignee may, under some circumstances, consti¬ 
tute an implied assumpsit 43 

If a charter party does not give the entire control 
of the vessel to the charterer or postpone the pay¬ 
ment of the charter money beyond the deluery of 
the cargo, the general owner will not be divested of 
his lien for freight or his right to collect it; 44 and, 
under such a charter, the payment of the freight by 
the consignee to the general owner will be a de¬ 
fense to any claim for it by the charterer, 45 al¬ 
though he gives notice, before the payment, to the 
consignee, not to pay to the general owner 46 A 
consignee, authorized by the charterer to furnish 
a cargo under a charter party, is not thereby au¬ 
thorized to change or waive any of its stipulations, 
or to make any agreement as to the manner in 
which the ship shall be loaded or ballasted. 47 
Where the charter party is not proved, or where it 
makes no provision with respect to the consignee 
or mode of delivery, the bills of lading become the 
proper and controlling evidence, m whole or m part, 
of the contract 48 

Effect of master’s claim for demurrage. Where 
the charter stipulates that the master shall sign a 
draft on the consignees, in favor of the charterers, 
for the freight, he cannot refuse his signature on 
the ground that demurrage is due him, 49 especially 
where the charterers have claims against the vessel 
in excess of the demurrage claimed , 50 and the con¬ 
signee is entitled to abandon the goods to the ves¬ 
sel and to recover from the vessel the value of the 
goods, less the lawful charges, where delay was 
caused by the wrongful acts of the master in making 
an extortionate demand for demurrage, and m not 


storing the goods in a warehouse instead of keep¬ 
ing them on board. 51 

Ship's right to know consignee . When, by bills 
of lading, cargo is consigned to order, it is the 
right of the ship to be informed, by an inspection of 
the indorsements on the bills of lading that have 
been signed and delivered by the master, as to \vho» 
is entitled to receive the cargo, 52 and, if such in¬ 
formation is not given and the cargo is placed in 
store after a survey, no owner appearing to re¬ 
ceive the cargo, the consignee cannot thereafter 
object that there was no delivery. 53 

Vessel's liability for short delivery. The vessel 
is liable to the consignee of a bill of lading for a 
shortage in delivery occasioned by the negligence of 
the captain. 54 

§ 55. Letting Vessels on Shares 

a. In general 

b. Operation and effect 

a. In General 

A transaction whereby the master is put in charge of“ 
a vessel to manage and operate her, and to pay the owner 
a share of the profits, may constitute a chartering of the 
vessel to the master; and, where the charter constitutes 
a demise of the vessel, the charterer becomes the owner 
pro hac vice. 

When the master is put in charge of a vessel, to- 
manage and operate her and to pay the owner a 
share of the profits arising from such use, such a. 
transaction may constitute a chartering of the ves¬ 
sel to the master; 55 it does not, however, neces¬ 
sarily operate thus, 56 and in order to do so, there 
must be an express agreement for the charter of 
the vessel, 57 or circumstances must appear properly 
forming the basis for an inference of such an agree¬ 
ment 58 Where the owner hires the vessel to the- 
master on shares by an agreement which, under the- 
rules applicable to charter parties generally, con¬ 
stitutes a demise of the vessel, it will operate m its 


40. US—The Tangier, D.CN.T., 32 
F. 230 

41. U S —Shaw v Thompson, D.C N 
Y., 21 F.Cas No 12,726, Olcott 144. 

42. U S —Ruggles v Bucknor, C.C 
NY., 20 FCas No 12,115, 1 Fame 
358. 

43. IT S —Certain Logs of Mahoga¬ 
ny, C C Mass , 5 FCas No 2,559, 2 
Sumn 589. 

58 C J. p 245 note 45 

44. N.Y.—Mactaggert v. Henry, 3 E 
D. Smith 390. 

45. NY.—Mactaggert v. Henry, su¬ 
pra. 


46. N Y.—Mactaggert v. Henry, su¬ 
pra. 

47. U.S.—Rich v Parrott, D.CNY, 
20 FCas No.11,761, 1 Sprague 358, 
affirmed, CC, 20 F Cas No.11,760? 

48. U.S.—Strong v. Certain Quantity 
of Wheat, D.C NY, 23 FCas.No. 
13,541, affirmed 3 Wall. 225, 18 L 
Ed. 194. 

49. U.S —Reynolds v. The Joseph, C 
C.Va, 20 F.Cas.No.11,730, 2 Hughes 
58. 

50. U.S —Reynolds v. The Joseph, 
supra. 

51. U.S.—Hoxsie v. The Reuben 
Doud, DC.Mich, 46 F. 800. 
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52. U S —The Adella S Hills, D.C.N. 
Y, 47 F. 76. 

53. U S —The Adella S Hills, su¬ 
pra. 

54. IT S.—The Nora, D C iPa., 14 F. 
429. 

58 C.J. p 245 note 56. 

55. U S.—Mayo y. Snow, C C Mass , 
16 FCas.No 9,356, 2 Curt. 102. 

56. Me—Lyman v. Redman, 23 Me 
289. 

58 C.J p 246 note 58. 

57. U S.—Peters v. Rohrman, D.C.N. 
J., 272 F. 338. 

58. U.S.—Peters v. Rohrman, supra 
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usual manner to make the charterer owner pro hac 
vice. 59 

It has frequently been held that a charter party 
is to be inferred from such circumstances attending 
the transaction as that the master is given sole con¬ 
trol of the navigation and management of the ship, 
hires her officers and crew, makes contracts for her 
cargo, determines her employment, equips and pro¬ 
visions the vessel, and collects her earnings; 60 but 
a combination of any or all of these circumstances is 
insufficient to constitute a chartering if the control 
and possession of the vessel are retained by the 
owner and not transferred to the master. 61 The 
primary consideration in determining whether the 
agreement for sailing on shares is a charter is 
whether the entire possession and control of the 
vessel have been surrendered to the master, 62 
such a surrender of possession and control is es¬ 
sential to a charter arising from such a hiring on 
shares, 63 and, in the absence of circumstances to 
the contrary, is conclusive to the effect that such a 
charter exists. 64 In the absence of any express 
agreement constituting a demise, the question wheth¬ 
er or not the circumstances are of such a character 
as to operate as a transfer of the possession and 
control to the master is one of fact rather than of 
law. 65 

Nature of charter. In view of the effect regularly 
given to charters whereby the entire possession and 
control are vested in the charterer, such charters, 
arising from hiring on shares, when recognized, 
have uniformly been held to operate as demises. 66 
Such a hiring is valid as a charter, although by 
parol, 67 and although not made for any particular 
period or with any definite term, 68 and it has been 
hdd to be an indefeasible letting for hire for every 


§ 55 

voyage which the hirer shall have entered on an¬ 
terior to notice from the general owner of his 
intention to put an end to the contract. 69 

Part owner taking vessel on shares . Where a 
joint owner, by an arrangement with the other own¬ 
ers, takes the vessel to sail on shares, he to manage 
her and furnish supplies and to have absolute con¬ 
trol and management, his duties and obligations as 
to his coowners are such as arise from the relation 
created by his contract, 70 and he becomes the owner 
of the vessel pro hac vice, as charterer or lessee 
thereof, 71 and not the agent of the other owners. 72 

b. Operation and Effect 

(1) In general 

(2) Rights with respect to vessel's earn¬ 

ings 

(1) In General 

Under a hiring of a vessel on shares to the master 
which constitutes a demise and makes the master the 
owner of the vessel pro hac vice, the rights and obliga¬ 
tions of the parties are the same as those resulting from 
other charters of demise. 

Where a vessel is so let and hired on shares to 
the master that the transaction is a demise and the 
master owner pro hac vice, the effect on the rights 
and obligations of the parties under such charter 
is the same as that resulting from other charters 
of demise generally. 73 The master is not a partner 
of the vessel owner, 74 or the owner’s agent, 76 ex¬ 
cept in so far as he may have been specially con¬ 
stituted as such, 76 and the owner is not liable on the 
master’s contracts; 77 but, where the operation of 
the vessel on shares is not a demise, the general 
owners are liable as principals for the contracts of 
the master, acting as their agent, which are duly au¬ 
thorized or ratified. 78 


*59. N.Y.—Hallet v. Columbian Ins 
Co., 8 Johns. 272. 

Construction of instrument as demise 
of vessel see supra § 34. 

€0. Vt.—Tobias v. Blm, 21 Vt. 544. 
58 C.J. p 246 note 63. 

*61- Me.—Lyman v. Redman, 23 Me. 
289. 

•62. U.S —Peters v. Rohrman, D.C. 

N.J., 272 F. 338- 
58 C.J. p 246 note 65. 

63. N.C.—Howard v. Ross, 3 N.C 
333. 

58 C.J. p 247 note 66. 

64. Me—Somes v. White, 65 Me. 542, 
20 Am.R. 718 

58 C.J. p 247 note 67. 

«65. N.Y—Kenzel v. Kirk, 2 Abb.Dec 
500, 32 How.Fr. 269. 

.58 C.J. p 247 note 69. 


66. U.S—Thorp v, Hammond, N.Y, 
12 Wall 408, 20 L. Ed. 419 

58 C.J. p 247 note 71. 

67. U.S —Thomas v Osborn, Md., 19 
How 22, 15 L.Ed 534. 

58 C.J. p 247 note 73. 

68. U.S—Webb v Peirce, C C Mass , 
29 FCas No 17,320, 1 Curt. 104 

58 C.J. p 247 note 74. 

69. U.S—Webb v. Peirce, supra. 

58 C J. p 247 note 75. 

70. N.Y—Williams v. Hays, 38 N.E 
449, 143 NY. 442, 42 Am.S.R 743, 
26 LRA 153 

Rights and obligations of coowners 
generally see supra 5 16. 

71. N.Y —Williams v. Hays, supra. 

72. NY.—Williams v. Hays, supra. 

Managing owner m general see supra 

I § 17. 


73. Mass —Taggard v. Lormg, 16 
Mass. 336, 8 Am D. 140. 

58 C J p 247 note 79. 

Operation and effect of charters con¬ 
ferring ownership pro hac vice 
generally see supra § 34. 

74. Me.—Bridges v Sprague, 57 Me. 
543, 99 Am.D. 788 

58 C J. p 247 note 80. 

75. Mass.—Tucker v. Stimson, 12 
Gray 487 

58 C.J p 247 note 81. 

76. U.S.—Mayo v. Snow, *C C Mass., 
16 F.Cas No.9,356, 2 Curt 102 

Mass.—Rich v. Jordan, 41 N E. 56, 
164 Mass 127. 

77. U S —Peters v. Rohrman, X).C.N 
J., 272 F. 338. 

58 C J. p 248 note 83 

78. Me—Lyman v. Redman, 23 Me. 
289. 

58 C.J. p 248 note 84, 
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Liability for supplies, repairs , and materials . In 
accordance with the rules applicable to demises of 
vessels in general, where a master hires a vessel ! 
on shares under an agreement making him owner 
pro hac vice, he is responsible for necessary re¬ 
pairs, supplies, or materials, 79 including portions 
of the cargo used as fuel for the vessel, 80 and the 
general owner ordinarily is not personally liable for \ 
such items. 81 Where, however, the share agree¬ 
ment is not a charter, the general owner remains 
liable for supplies, repairs, and provisions furnished 
to the vessel 82 Whatever the character of the 
transaction, if the owner or his agent specifically 
requests and obtains the furnishing of the supplies 
on his personal undertaking and credit, he is liable 
for them to the person who has supplied them. 83 

Liability for tortious management and naviga¬ 
tion . In accordance with the rules applicable to 
charters constituting a demise in general, the mas¬ 
ter, chartering a vessel on shares so as to become 
owner pro hac vice, is liable for any injury to third 
persons from negligent management or navigation 
of the vessel, 84 and the general owner is absolved 
from liability therefor. 85 Howrever, where the share 
arrangement is not a demise to the master, the own¬ 
er remains liable for injuries caused by tortious 
conduct in the management and navigation of the 
vessel. 86 Where the conduct of the master is of a 
barratrous nature, but the master is, under a hir¬ 
ing of the vessel on shares, charterer of the vessel 
and owner pro hac vice, such wrongful conduct is 
not barratry. 87 

Liability for injury to, or nondelivery of, cargo . 
In accordance with the rules generally applicable to 
charters constituting the charterer owner pro hac 
vice, where the master charters a vessel on shares 
so as to become owner pro hac vice, he alone is 


personally liable for injury to, or nondelivery of, 
the cargo, 88 and the general owner is not subject 
to personal liability for such matters 89 However, 
where the arrangement for sharing profits does not 
amount to a charter and demise to the master, the 
general owner is answerable for the nonfulfillment 
of the contract of carriage 90 

(2) Rights with Respect to Vessel’s Earn¬ 
ings 

The agreement of the owner and a master operating 
the vessel on shares determines their respective rights to 
share In the proceeds of the vessel's employment. 

The agreement of the owner and the master op¬ 
erating the vessel on shares controls the existence 
and enforceability of their several rights to share 
in the proceeds of the vessel’s employment. 91 As to 
third persons generally, who are strangers to the 
charter, where a ship is chartered to the master to 
operate on shares as owner pro hac vice, the general 
owner’s right to earnings of the vessel is a personal 
right against the master, dependent on the terms 
of the contract, and not a right against the proceeds 
arising from her use. 92 The general owner must, 
in such case, be content to take his place among the 
other general creditors of the master; 95 he cannot 
maintain any action against the freighter for the 
freight earned by the vessel during such an arrange¬ 
ment; 94 he cannot interpose his claim as owner to* 
prevent the party liable for the freight money from 
offsetting against it any claim which he may have 
against the master; 95 and he has no such interest 
in the proceeds of the vessel’s employment that he 
can interpose to prevent a personal creditor of the 
master from reaching them when they are in the 
hands of a third person to whom they have been 
transferred by the master, 96 or that he can prevent 
them from being held, while still in the hands of 


79. Md.—Stirling v. Loud, 33 Md. 
436. 

58 C J p 249 note 12. 

Liability of charterer as owner pro 
hac vice for supplies, repairs, and 
materials generally see supra § 34 

SO. Me—Sproat v. Donnell, 26 Me 
185, 45 AmD 103. 

81. Mass.—Costa v. Gorton-Pew 

Vessels Co, 136 NE 100, 242 Mass 
294 

68 C.J. p 249 note 14. 

82. N.Y.—Vose v. Cockroft, 44 NT 
415 

58 CJ. p 250 note 15. 

83. Mass—Paine v. Silva, 47 NE 
118, 168 Mass 432, 50 N E 1126, 
171 Mass. 276. 

84. XJ.S.—Thorp v. Hammond, N.Y., 

1 12- Wall. 408, 20 L.Ed. 419 

58 C J p 250 note 18. 

Liability of charterer as owner pro 


hac vice for negligence generally 
see supra § 34 

85. US —Webster v. Disharoon, D C 
Md., 64 F. 143 

58 C.J p 250 note 19. 

86. N.Y —ScarfC v. Metcalf, 13 NE 
796, 107 N.Y. 211, 1 Am S.R. 807 

58 C J. p 250 note 20. 

87. Mass—Taggard v. Lormg, 16 
Mass 336, 8 AmD 140 

NY.—Hallet v. Columbian Ins. Co., 
8 Johns 272, 

88. Me.—Bonzey v. Hodgkins, 55 Me 
98. 

58 C.J p 250 note 23. 

Liability of charterer as owner pro 
hac vice for injury to, or nonde¬ 
livery of, cargo generally see su¬ 
pra § 34, 

89. Mass —Thompson v. Hamilton, 
12 Pick 425, 23 AmD. 619. 

58 C.J p 250 note 24. 
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90. Me —Emery v. Hersey, 4 Me- 
407, 16 Am D 268. 

58 C.J. p 251 note 25. 

91. Mass.—Coggeshall v. Read, 5 
Pick. 454. 

58 C J. p 248 note 85. 

92. Me—Bridges v. Sprague, 57 Me- 
543, 99 Am D. 788. 

68 C J. p 248 note 86. 

93- Me—Bridges v. Sprague, supra. 

94. Me—Bridges v. Sprague, supra. 
Mass,'—Manter v. Holmes, 10 Mete. 

402. 

95. Me—Bridges v. Sprague, 57 Me 
543, 99 Am D. 788. 

Mass.—Manter v. Holmes, 10 Mete. 
402. 

96. Mass—Adams v. Augustine, 81. 
N.E 192, 195 Mass 289. 

58 C.J. p 248 note 90. 
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the freighter, for any vigilant creditor of the mas¬ 
ter who makes a timely foreign attachment. 97 

According to some authority, even as between the 
owner and the master the effect of such an agree¬ 
ment is merely to make the latter the debtor of 
the former, bound by a personal contract to pay 
the owner as compensation a sum for the use of the 
vessel to be determined on the basis of her net earn¬ 
ings, 98 not constituting the master trustee for the 
owner, 99 or giving to the latter any direct interest 
m the funds earned by the vessel until the severance 
and payment of the agreed share to him. 1 How¬ 
ever, according to other authority, as against the 
master himself, who has chartered the vessel, the 
right is not a mere personal right like that of any 
ordinary creditor, 2 but is a right to a share in the 
particular funds comprising the earning of the 
vessel; 3 and the same is true as against a third 
person who, with knowledge of all the facts, is au¬ 
thorized by the master to receive the earnings and 
who promises to pay the owner his share there¬ 
of. 4 As between such persons and the real owner, 
the earnings when collected are equally the money 
of the owner and the master, 6 and the latter, or his 
representative, becomes a trustee of the owner’s 
share when received, and holds it for his use, 6 
and may be sued by the owner therefor. 7 

Where, under such a demise, the master employs 
the vessel in several successive voyages, the own¬ 
er’s right to a share of the earnings, m the absence 
of anything to the contrary in the agreement, has 
been held to be a right to a proportionate part of 
the total earnings of the vessel, taken together, 
and not a number of separate rights to a proportion¬ 
ate share of the earnings of each particular voyage 
of the several which are made 8 Where the master, 
under the arrangement for division of earnings, is 
not the charterer, the whole freight belongs to the 
owner, subject to the usual incidents appropriate to 
that right. 9 One party to the transaction may, by 
his conduct, estop himself from seeking a deduction, 
from the amount due the other, of a claim held 
against such other. 10 

Charter to shipper on shares . Where a third per¬ 


son, not the master and not in possession and con¬ 
trol of the vessel, hires a ship’s services on shares, 
by sending out a certain amount of money for in¬ 
vestment, on an agreement that the owner should 
take a share m the profits of the venture as the hire 
of the vessel, there must be a profit on the whole 
adventure before the owner is entitled to claim any¬ 
thing, 11 and, if the vessel and part of the cargo 
are lost, the owner is not entitled to share in the 
profits on that portion of the cargo that has been 
saved, where there is a loss on the adventure as a 
whole. 12 The owner, where the ship is thus hired, 
cannot retain from the charterer’s share an amount 
sufficient to pay for the loss and expenses or a 
pro rata portion thereof, occasioned by the vessel’s 
unsea worthiness. 13 

Where the respective shares of the parties have 
once been determined and an effectual division and 
appropriation of the profits made, the owner may 
retain the amount thus set aside to him as his share 
of the earnings on the adventure, 14 without de¬ 
duction by reason of the failure of the firm with 
whom the charterers’ share was deposited, in the 
exercise of reasonable prudence and care, and the 
consequent loss to them. 15 Where a cargo is thus 
shipped, the profits are to be estimated on a sale at 
the destination of the vessel, and, if the voyage is 
broken up by an overwhelming calamity, it not being 
shown that independently of the accident the goods 
would ever have arrived, or that, if they had, any 
profit would havfe been made, the claim to a share 
in the profits, being for mere possibilities and con¬ 
tingencies, is incapable of being estimated. 16 

§56. Actions 

a. In general 

b. Parties 

c. Pleadings 

d. Evidence 

e. Trial, judgment, and review 
a. In General 

In appropriate cases, actions on charters may be 
brought at law, in equity, or In admiralty; and they are 


■97. Me.—Bridges v. Sprague, 57 Me 
543, 99 Am.D. 788. 

S8. Vt—Tobias v. Blin, 21 Vt 544. 
58 C.J p 248 note 92. 

99. Vt.—Tobias v. Blin, supra. 

!• Vt—Tobias v. Blin, supra. 

2. Me —Williams v. Williams, 23 
Me. 17. 

3. Me.—Williams v. Williams, supra 

4. Me.—Williams v. Williams, supra. 
$8 C.J. p 248 note 97. 


5. Me.—Williams v. Williams, su¬ 
pra. 

6. Me.—Williams v Williams, su¬ 
pra, 

7. Me.—Williams v. Williams, su¬ 
pra 

8. Md—Stirling v. Loud, 33 Md. 436. 

58 C.J p 249 note 2. 

9. Me.—Sims v. Howard, 40 Me. 276 

58 C.J. p 249 note 3. 

10. Vt.—Tobias v Blm, 21 Vt 544. 

58 C.J. p 249 note 4. 
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11. Mass.—Pearce v. Phillips, 4 
Mass. 672. 

12. Mass.—Pearce v. (Phillips, supra. 

13. Mass.—Putnam v Wood, 3 Mass 
381, 3 Am.D. 179. 

14. Mass.—Gilchrist v. Ward, 4 
Mass 692. 

15. Mass.—Gilchnst v. Ward, supra. 

1©. U.S—The Nathaniel Hooper, C 
C.Mass , 17 FCas.No 10,032, 3 Sumn 
542. 
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governed by the general rules which apply to actions on 
maritime contracts. 

Actions on charters, in addition to lying at law 
in the same manner as other actions on contracts, 17 
or to forming the basis of suits in equity m ap¬ 
propriate cases, 18 come within the jurisdiction of 
admiralty, 19 and the general rules which apply to 
actions on maritime contracts apply to such ac¬ 
tions. 20 In enforcing the obligations and liabilities 
of the government as charterer, the owner is limited 
to the use of actions and proceedings provided by 
statute for the enforcement of his claims 21 

In cases of breach of charter, a libel may lie 
jointly m rem against the vessel and m personam 
against the owner. 22 Under rules of general appli¬ 
cation m admiralty proceedings, admiralty ordinarily 
has no jurisdiction of a libel m rem for breach of an 
executory contract whereby a vessel is chartered to 
libelants for the transportation of merchandise, 23 
but even as to such a contract the court of admiralty 
has been held to have jurisdiction m personam, 24 
and, where an executory charter party is breached 
before the vessel has entered into the performance 
of the charter party, the charterer may maintain an 
action in rem to enforce a lien for supplies put 
aboard the vessel for the provisioning of the crew. 25 


Time of bringing action . The general rules as to 
the time of bringing suit, including those prevailing 
in admiralty if the action on the charter party is 
in admiralty, are applicable to actions on charter 
parties. 26 An action for charter money brought be¬ 
fore the owner's right thereto under the charter par¬ 
ty accrues is prematurely commenced. 27 

b. Parties 

The general rules applicable to parties in civil actions 
or proceedings in admiralty are applicable in suits on 
charter parties. 

The rules as to parties applicable in civil actions 
generally, and, where the proceeding is m admiralty, 
the principles with regard to parties prevailing in 
admiralty, apply to suits on charter parties. 28 Thus, 
only those persons are proper libelants or plaintiffs 
who are privy to the charter or in whose favor it 
creates such an obligation as will serve as a sub¬ 
stitute for privity. 29 Likewise, only persons sus¬ 
taining such a relation to the charter are proper 
respondents or defendants. 30 

A suit for damages, founded on a charter exe¬ 
cuted m the name of the managing owners, either 
without or together with the ship's husband, may be 
brought in the names of the owners expressed in the 
instrument, 31 and, similarly, a suit on a charter 


17. Ala.—Burton v. May, 103 So. 46, 
212 Ala. 435. 

58 C.J. p 251 note 27. 

Enforcement of arbitration clause m 
charter parties see supra § 33. 
Action at law after award In admir¬ 
alty 

Where a time charterer had an op¬ 
tion to purchase at any time during 
the charter period, the fact that a 
court of admiralty has awarded him 
damages for loss of use of the ves¬ 
sel under the charter by reason of 
its withdrawal by the owner has been 
held not a bar to an action at law 
to recover damages for deprivation of 
his right to purchase, which the ad¬ 
miralty court was without jurisdic¬ 
tion to award —Universal Transp Co. 
v Rederiaktiebolaget Amie, D.C.NY., 
263 F 243. 

18. NY.—Coster v. New York, etc., 
R. Co, 13NY Super 43, 12 N Y Su¬ 
per 677, 3 Abb Pr. 332. 

58 C J. p 251 note 28. 

19. U.S—Adams v U. S, D.C.Mass., 
101 F.Supp 956. 

58 C.J. p 251 note 29. 

20. U.S —C. F Harms Co. v. Upper 
Hudson Stone Co, D.C N.Y., 225 F 
630, affirmed 234 F 859, 148 CCA 
467. 

58 OJ. p 251 note 31. 

21. U.S.—The Western Maid, Md, 42 
SCt. 159, 257 U.S. 419, 66 L.Ed 
299 

58 C.J. p 238 note 70. 


22. US—The J F Warner, DC 
Mich, 22 F. 342 
58 C.J p 251 note 32. 

Remedies of subcharterer 

Subcharter, even on same terms as 
original charter, does not give rise to 
right of action in personam by sub¬ 
charterer against general owner; but 
subcharterer has remedy against ship 
m rem for damage to, or loss of, 
cargo.—Perez v Cia Tropical Expor- 
tadora, Ltda , of Costa Rica, C A Fla , 
j 182 F 2d 874. 

1 23. US —The J. F. Warner, D.C. 

Mich , 22 F. 342. 
j 58 C.J. p 251 note 34. 

24. U S.—The J. F Warner, supra. 

25. US—The Valmar, D.CjFa., 38 
1 F.Supp. 618 

j 26. U.S —Simpson v. One Hundred 
and Ten Sticks of Hewn Timber, 
D.C.NY, 7 F. 243. 

58 C J. p 252 note 38. 

27. US—Cargo of Salt, C.C N.Y., 5 
F Cas No 2,406, 4 Blatehf. 224. 

58 C J. p 252 note 39. 

28. US —Eastern Massachusetts St. 
R Co. v. Transmarine Corp, C.C 
A Mass., 42 F.2d 58, certiorari de¬ 
nied 51 S.Ct. 86, 282 U.S. 883, 75 
L Ed. 779. 

58 C.J. p 252 note 42. 

29. U.S —La Scala v. Boughton, D.C. 
NY., 37 F 62. 

58 C.J. P 252 note 43, 
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Filing of limitation of liability pro¬ 
ceeding 

Shipowner who files limitation of 
liability proceeding and either depos¬ 
its sum equal to amount of value of 
his interest m vessel or gives secur¬ 
ity therefor retains his right of ac¬ 
tion for tortious destruction of ves¬ 
sel —Pure Oil Co. v Geotechnical 
Corp. of Del., D C La., 94 F Supp. 866, 
affirmed, C A., Geotechnical Corp of 
Del. v. Pure Oil Co, 196 F 2d 199. 

30. U S —Chiesa v, Conover, D C_ 
Ala, 40 F 496 

58 C J. p 252 note 44. 

Suit against United States 
Where the United States Shipping 
Board properly entered into an agree¬ 
ment for approval of the charter par¬ 
ty and discharge of the cargo on de¬ 
posit with it of the freight charges 
due, for their proper and lawful dis¬ 
position, and where the freight charg¬ 
es so deposited were turned over to 
the Shipping Board and held by the 
United States Treasury to the credit 
of the board, the owner of the vessel 
was held entitled to recover in a suit 
therefor against the United States, 
but could not recover interest—San- 
gumeti v. U. S., 83 CtCl. 1. 

31. U.S.—Bangs v. Lowber, C.C 
Mass, 2 F.Cas.No 840, 2 Cliff. 157, 
reversed on other grounds Lowber 
v Bangs, 2 Wall. 728, 17 LuEd. 76&* 

58 C.J. p 252 note 45. 
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signed by the master, to whom the charter money is 
to be paid, is properly brought in his name alone, 32 
and the owners need not be joined as libelants. 33 
Where the vessel is chartered by agents of the own¬ 
er without disclosing the agency, a suit on the char¬ 
ter may be brought by the undisclosed principal as 
plaintiff. 34 Suit may be brought on a charter party 
in their own names by the agents of the owners as 
trustees of an express trust. 35 

A charterer can maintain a libel for loss of, or 
injury to, cargo in his own name, although he has 
sold the goods to arrive, if it does not appear that 
he had parted with title or the right to possession 
at the time of the breach complained of; 36 or for 
the benefit of his insurer subrogated to his rights by 
payment, although he no longer has any interest 
in the cargo , 37 or for possession, after repudiation 
of a sale of the cargo and return of the bills of 
lading by the consignee, although he may intend to 
hold the purchaser -liable for the repudiation. 38 
The agents of a known principal, chartering the 
vessel for him in their own name, may institute a 
libel in their own name against the owner for breach 
of charter terms. 39 

Those having title to cargo shipped on a chartered 
vessel, as indorsees of bills of lading, may sue to 
libel the vessel in their own names. 40 An agree¬ 
ment by parol to sell an interest in a ship, without 
conveyance of the title, does not make the vendee 


a necessary party to an action commenced for 
freight carried on a charter party. 41 Dormant 
partners in the chartering whose interest as such is 
unknown to the owner at the time of suit brought 
for the charter hire are not necessary parties de¬ 
fendant. 42 

c. Pleadings 

The pleadings in actions at law or in admiralty In¬ 
volving charter parties are governed by the general rules 
of pleading. The complaint or libel must set forth all 
the necessary facts, and the answer must comply with 
rules requiring it to be full and explicit. 

The general rules of pleading apply to actions at 
law or in admiralty involving charter parties. 43 
The complaint, declaration, or libel must set forth 
substantially all the necessary facts, 44 and must 
comport with the writing declared on. 45 The an¬ 
swer must comply with rules requiring that it be 
full and explicit. 46 An answer setting forth a char¬ 
ter provision that the quantities to be carried should 
be mutually arranged between the parties, merely 
in explanation of a failure to carry cargo before 
a declaration of war, has been held insufficient to 
raise a defense of invalidity of the charter for want 
of mutuality. 47 General rules apply as to the suffi¬ 
ciency of a petition whereby a charterer who is 
sought to be held liable for damage to the ship seeks 
to implead a subcharterer as the one primarily 
responsible for the damage. 48 


32. TJ.S.—Baker v. Ward, D C.N.T., 
2 F-Cas.No.785, 3 Ben. 499. 

68 C J. p 253 note 46. 

33. U S.—Baker v. Ward, supra. 

34. Cal.—Brooks v. Mmturn, 1 Cal 
481 

35. N.T.—Funch v. Abenheim, 20 
Hun 1. 

36. US.—The Carlotta, D.CNI., 5 
F.Cas.No.2,413, 9 Ben. 1, affirmed, 
C.C., 5 F.Cas No.2,413a 

37. U.S.—Federal Forwarding Co. v. 
Lanasa, C.C AMd, 32 F 2d 154. 

38. U.S.—The Director, C.C.Or., 36 
F. 335, 13 Sawy. 479. 

39. U.S.—Robert Dollar Co. v. Amer¬ 
ican Asiatic Co., C C.A Cal., 25 F 2d 
791, certiorari denied 49 S.Ct. 34, 
278 U.S. 639, 73 LEd. 555. 

58 C.J. p 253 note 53. 

40. U S.—The Henry W. Cramp, C.C. 
A.Pa., 20 F.2d 320, certiorari denied 
McDonald v. Rosasco, 48 S Ct. 120, 
275 U.S 561, 72 LEd 427—The 
Nora, D.C.Pa., 14 F. 429 

41. N.T.—Ward v. Whitney, 8 N.T. 
442. 

42. N.T.—Woodhouse v. Duncan, 13 
NE 334, 106 N.T. 527. 

£8 C.J. p 253 note 58. 

43. 'U.S.—Beard’s Erie Basin v. 


O’Brien Bros., C.C.AN.T., 162 F 2d 
176—Card v. Hines, D.C S.C., 35 F. 
598. 

58 CJ. p 253 note 60, p 254 note 64. 

Libel held not prematurely filed 

U S —Hall Corporation of Canada v. 
Cargo Ex Steamer Mont Louis and 
Subfreights Thereon, C.C.A N T, 
62 F 2d 603. 

44. N.T —Coster v. New Tork, etc, 
R Co, 13 N.T Super. 43, 12 N.T. 
Super. 677, 3 Abb.fPr. 332. 

58 C.J. p 253 note 6L 
Ownership 

In action to recover for breach of 
a contract to charter a vessel, own¬ 
ership of vessel was required to be 
shown m plaintiffs by clear and defi¬ 
nite allegations.—Poland v. Cooper, 
197 So 446, 143 Fla. 729. 

Negligence 

Bailor of demised barge suing 
bailee for returning barge in bad 
condition, must plead negligence — 
Alpine Forwarding Co. v. Pennsylva¬ 
nia R Co, C.C.ANT„ 60 F.2d 734, 
certiorari denied Pennsylvania R. Co 
v. Alpine Forwarding Co., 53 S.Ct' 
93, 287 U.S. 647, 77 L.Ed. 559. 
Allegations held sufficient 

(1) To state cause of action.— 
Northern Star S. S. Co. of Canada v. 
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Kansas Milling Co, D.C.N.T., 75 F. 
Supp 534—Gronvoid v. Suryan, D. 
C.Wash , 12 F.Supp 429. 

(2) To allege exclusive possession 
so as to give rise to presumption of 
negligence—Willamette Tug & Barge 
Co v Commercial Dispatching Corp, 
178 P 2d 698, 180 Or 657. 

45. Conn.—Stodard v. Gates, 2 Root 
157. 

58 C.J. p 172 note 31 [b]. 

46. U.S—The F T. Robertson, D.C. 
NT., 7 FSupp 38 

Part of claim held admitted 
U.S.—Parthema Corporation v. Morse, 
DC N.T, 41 F.2d 961, affirmed, C 
C.A, 46 F 2d 1018 
Answer held sufficient 
U.S—The Creek, DC.NT., 8 F.R.D. 
118. 

47. U.S.—Luckenbach SS. Co. v 
Grace, C.CAVa, 267 F. 676, cer¬ 
tiorari denied 41 S Ct 14, 254 U S. 
644, 65 LEd. 454. 

48. U.S —Metropolitan Sand & Grav¬ 
el Corp. v. Petterson Lighterage & 
Towing Corp., DC.N.T., 65 F.Supp. 
735. 

Allegations held sufficient 

In libel for damage to scow while 
under charter, respondent’s petition 
for permission to implead subchar- 
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Specud damages will not be allowed in the absence 
of any pleading of facts forming a basis for such 
damages . 49 

Issues, proof, and variance . The rules as to is¬ 
sues, proof, and variance applicable to civil actions 
generally, or those adopted in admiralty, where the 
proceeding is by a suit in admiralty, apply to ac¬ 
tions on charter parties. 50 So, in an admiralty ac¬ 
tion, although the proofs of each party must sub¬ 
stantially correspond to his allegations, so as to pre¬ 
vent surprise, there are no technical rules of vari¬ 
ance or departure m pleading, as at common law. 51 
Facts admitted by the pleadings need not be 
proved 52 A variance in order to be fatal must be 
substantial. 53 

d. Evidence 

(1) In general 

(2) Presumptions and burden of proof 

(3) Admissibility 

(4) Weight and sufficiency 

(1) In General 

The general rules of evidence apply In actions in¬ 
volving charter parties. 


The general rules of evidence have been applied 
in actions involving charter parties. 54 In appropri¬ 
ate cases, judicial notice of facts with respect to the 
chartered vessel may take the place of evidence as 
to such facts 55 Deposition testimony given by a 
person must be understood in the light of what such 
person has deposed as a witness on the stand. 56 
The age of a vessel alone has been held not to be 
evidence of its unseaworthiness. 57 

(2) Presumptions and Burden of Proof 

(a) In general 

(b) Seaworthiness 

(a) In General 

In accordance with general rules, the burden of proof 
in actions involving charter parties is on the party 
having the affirmative of the issue, although in carrying, 
such burden he may be aided by proper presumptions. 

The general rules with respect to presumptions 
and burden of proof apply to actions on charter 
parties. 58 The burden of proof is on the party hav¬ 
ing the affirmative of the issue. 59 Thus, a party 
claiming that the case falls within an exception in 


terer, vrhk& alleged that scow was 
delivered in good and seaworthy con¬ 
dition to subcharterer by charterer, 
and that, if scow was returned to li¬ 
belant in a damaged condition, such 
damage occurred while scow was in 
control and possession of sub charter¬ 
er, was sufficient, without an allega¬ 
tion of negligence of subcharterer.— 
Metropolitan Sand &. Gravel Corp v. 
Petterson Lighterage & Towing 
Corp., supra. 

49. U S —Orvig*s Dampskibselskab 
Aktieselskab v Munson SS. Line, 
D C N.Y , 16 F.2d 957. 

50. US—Cleary Bros. v. Moran 
Towing Corp, D C.N.Y., 79 F.Supp 
934—Roah Hook Brick Co v. Bne 
R Co, DCNY., 77 F.Supp 840, 
affirmed in part and reversed m 
part on other grounds, C.A., 179 F 
2d 601 

58 C J. p 254 liote 69-70 

51. U.S—The Gazelle, B.CMd, 9 
S.Ct. 139, 128 U.S. 474, 32 L.Ed. 
496 

58 C J. p 254 note 71. 

52. Cal.—Brooks v. Mm turn, 1 Cal. 
481. 

58 C.J. p 254 note 72. 

53. Cal —Kerry v. Pacific Mar. Co , 
54 P. 89, 121 Cal. 564, 66 Am S.R. 
65. 

58 C.J. p 255 note 73. 

54. Failure to give notice of survey 
Where libelant’s scow was in good 

condition when she passed under a 
usual harbor charter to respondent 
and was returned in damaged condi¬ 


tion and during the interval she was 
under control of ffilpleaded-respead,- 
ent, failure of respondent to give no¬ 
tice of survey to the impleaded-re- 
I spondent was some evidence that the 
latter’s possible culpability was not 
apprehended by respondent promptly 
on the scow going off charter —Gal¬ 
lagher Bros Sand & Gravel Corp. v. 
Anthony O’Boyle, Inc, D.C.N.Y., 94 
F.Supp. 788. 

55. U.S—King v. Petterson, D.C.N 
Y., 14 F.2d 532. 

56. U.S —Chateaugay Ore & Iron Co. 
v. Eastern Transp. Co, I) C.N.Y., 
15 F.Supp. 705, affirmed, C C.A., 88 

i F2d 1005, certiorari denied 58 S. 

I Ct 18, 302 U.S 699, 82 L Ed. 540 

57. U.S—The Josephine, C.C.A Pa, 
49 F.2d 207. 

58. U.S.—Dampskibs Aktieselskabet 
Jan v. Cargo of Jute Butts, Burlap 
and/or Shellac, etc^ D.C.N.Y., 298 
F. 164. 

Presumption against demise see su¬ 
pra § 34. 

Failure to carry cargo safely 
In a libel against a shipowner for 
loss of a cargo, nonperformance on 
the part of the shipowner of his 
charter party m that he has failed 
safely to carry the cargo may raise 
an inference of negligence on his 
part —Krebs Pigment & Chemical Co. 
v. Sheridan, h.CPa^ 12 F.Supp. 254, 
affirmed, C.C.A-, 79 F.2d 479. 

59. U S —Rugo Const. Co v. New 
England Foundation Co., C.AMass, 
172 F.2d 964—Cornwall v. Moore, 
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D.C.Cal., 132 F 868, affirmed 144 F. 

22, 75 C.C.A. 180. 

58 C.J. p 255 note 77. 

Particular matters 

(1) If vessel owner brings itself 
within clause of charter party ex¬ 
empting responsibility for “restraints- 
of princes, rules and people” even 
where owner has failed in duty to 
make vessel seaworthy, burden falls 
on shipper or charterer to show that 
owner has caused loss of voyage.— 
Mitsubishi Shoji Kaisha, Limited v. 
Societe Purfina Maritime, C.C.A.Cal„ 
133 F 2d 552, certiorari denied 63 S. 
Ct. 858, 318 U.S. 781, 87 L.Ed. 1148 

(2) Owner of ship claiming that 
damage to cargo was result of inade¬ 
quate dunnage had burden of proof 
thereof.—The Helen Barnet Grmg, D. 
C.Md , 48 F.2d 629. 

(3) Owners of vessel in libel 
against charterers for loss resulting 
from buckling of steel mast had bur¬ 
den to prove that equipment was 
sufficient—Scottish Nav. Co. v. Mun¬ 
son S. S. Line, B.CNY, 60 F.2d 101, 
affirmed, C.C.A- 10 F 2d 708. 

(4) Burden is on cargo owner, 
seeking to defeat lien against sub¬ 
freights for charter hire, to prove 
that vessel owner waived lien.—The 
Solhaug, B.C.N Y„ 2 F.Supp. 294. 

(5) Owner of lost cargo has bur¬ 
den of proving negligence of char¬ 
terer, where charterer is bailee for- 
hire and not common earner.—The 
Castleton, D C.N Y., 60 F.2d 132, af¬ 
firmed, C.C A., 64 F.2<[ 11. 



80 C.J.S, 


SHIPPING 


§ 56 


the charter party is charged with the burden of 
showing facts to bring the case within the excep¬ 
tion. 60 In an action to recover for damage to car¬ 
go, where it appears that the cargo was delivered 
to the ship in apparent good condition and out- 
turned damaged other than by fire, the shipowners 
and charterer have been held to have the burden 
of proving that the loss was not due to their negli¬ 
gence. 61 

Plaintiffs or libelants suing for breach of a char¬ 
ter are bound to show that they fulfilled the contract 
on their part 62 The parties to a charter are to be 
presumed to know the law governing their rights 
and to act with respect thereto. 63 Failure of the 
owner of equipment, which broke down, to keep 
and produce such broken equipment creates a pre¬ 
sumption that production of it would not be favor¬ 


able. 64 The doctrine of res ipsa loquitur will not 
be applied in an action involving liability for dam¬ 
age to cargo where the circumstances of the ac¬ 
cident do not identify the wrongdoer. 65 

Negligence m action for loss of, or injury to , 
vessel. In an action by the owner to recover for 
loss of, or injury to, the vessel by reason of negli¬ 
gence of the charterer, the ultimate burden of proof 
rests on the owner to show the charterer’s negli¬ 
gence. 66 The necessary evidence of the charterer’s 
negligence can be supplied by presumption, if the 
owner proves delivery of the vessel m a good or 
seaworthy condition and its return in a damaged 
condition, 67 and such proof makes out a prima facie 
case of negligence, 68 and, where such proof is 
adduced, the burden of introducing evidence in 
avoidance thereof, showing freedom from negli- 


(6) A charterer, seeking to recov¬ 
er damages for refusal of owner to 
allow vessels to be used for a second 
voyage pursuant to alleged oral char¬ 
ters, had burden of showing what 
the oral charters were—U S Nav 
Co v Black Diamond Lines, C.C A N 
Y., 147 F 2d 958. 

(7) Burden is on charterer to show 
owner's failure to tender ship with 
reasonable dispatch—TJ. S. Gypsum 
Transp Co. v. Dampskibs Aktiesel- 
skabet Karmoy, DCN.Y., 48 F.2d 376, 
affirmed, C.C A., 54 F 2d 1086. 

(8) Burden to prove other mat¬ 
ters—Lucayan Transports v McCor¬ 
mick Shipping Corp, C A Fla , 1S8 F 
2d 202—The Frank A. Smith, D C.N. 
Y, 8 F.Supp 134. 

60. TT.S —The Aquarius, D C.Md , 44 
F 2d 805. 

61. U.S.—American Tobacco Co v. 
The Katmgo Hadji patera, C A N.Y , 
194 F.2d 449, certiorari denied 72 
S.Ct. 1076, 343 U.S 978, 96 L Ed 

62. U.S.—Helm v. American Hawai¬ 
ian SS. Co., CCACal., 279 F. 72, 
certiorari denied 43 S Ct 93, 260 
US. 732, 67 LEd. 486. 

58 C J p 255 note 78 

63. Cal—Frank v. Crescent Wharf, 
etc, Co., 195 P. 79, 50 CalApp. 272. 

64. U S.—Scottish Nav. Co. v. Mun¬ 
son S. S Line, DCNY, 60 F.2d 
101, affirmed, CCA., 10 F.2d 708. 

58 C.J. p 258 note 98 [d]. 

65. U.S.—Cruse v. Sabine Transp. 
Co, C.C A.Tex, 88 F.2d 298, cer¬ 
tiorari denied 58 S Ct. 20, 302 US 
701, 82 LEd. 541, rehearing denied 
58 S.Ct 134, 302 U.S 775, 82 L.ES. 
600. 

-86. U.S.—Seaboard Sand & Gravel 
Corp. v. American Stevedores, C C. 
AN.Y., 151 F 2d 846—Waldie v 
Steers Sand & Gravel Corp., CCA. 
N.Y., 151 F.JSd 129—The Irving, D 


CNY., 16 F Supp 22, affirmed, C. 
C.A, Conners Marine Co. v Man¬ 
hattan Lighterage Co, 91 F,2d 1011 
—Banks v Chas Kurz Co, DC Pa., 
69 F Supp. 61, motion denied 69 F 
Supp 1017—New York Trap Bock 
Corp. v. Christie Scow Corp , D C. 
NY, 68 F Supp 392, affirmed, CC 
A, 162 F 2d 624—New England 
Foundation Co v Hugo Const. Co , 
D C Mass., 60 FSupp 143, affirmed, 
CA, Hugo Construction Co v New 
England Foundation Co, 172 F.2d 
964—Magistrelli v Canuso, D C Pa., 
45 FSupp 539—The Pride, DCN 
Y, 41 FSupp 326, reversed on oth¬ 
er grounds, CCA, 135 F 2d 999— 
The Match Light, D C N.Y., 39 F. 
Supp 908. 

Mo.—Bock v. Ellen, App, 211 S.W.2d 
92. 

58 C J. p 255 note 81. 

Becharter 

Where charterer of vessel, acting 
as principal and not as agent for 
owner, rechartered it to another, 
there was no contractual relation be¬ 
tween owner and second charterer, 
and there was no presumption of 
negligence on part of second charter¬ 
er because the vessel was returned 
to owner in damaged condition—The 
Seaboard No 21, D C N.Y., 61 F.Supp 
596, affirmed m part and reversed 
in part on other grounds, C CA., 154 
F 2d 399 

67. U S —Seaboard Sand & Gravel 
Corp v American Stevedores, C 
CANY, 151 F.2d 846—Edward G. 
Murray Lighterage & Transp Co. 
v. Pennsylvania B R., C.C.A.N.Y, 
130 F 2d 199—Alpine Forwarding 
Co v. Pennsylvania B Co, CCA. 
N.Y., 60 F2d 734, certiorari denied 
Pennsylvania B. Co. v. Alpine For¬ 
warding Co, 53 “S Ct 93, 287 U.S, 
647, 77 LEd 559—The Beno, D.C. 
N.Y, 54 F 2d 682, modified on oth¬ 
er grounds, CCA., 61 F.2d 966— 
C F. Harms Co. v. Erie B Co , D. 
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C N. Y., 71 F Supp 934, affirmed in- 
part and reversed in part on other 
grounds, CCA, 167 F.2d 562—The 
St. Nicholas, D C N.Y., 67 F.Supp. 
380—New England Foundation Co. 
v Hugo Const Co, D.C Mass, 60 
FSupp 143, affirmed, CA, Rugo 
Construction Co v. New England 
Foundation Co, 172 F 2d 964—Cox 
v. Banks, D C Pa , 50 F Supp. 871— 
Conners Marine Co v. Wathen, T>. 
CNY, 43 F.Supp 2S3—Texas Gulf 
Sulphur Co v O'Donnell, DCNY, 
26 F.Supp 70—The Moran No 107, 
DCNY, 1 FSupp. 785. 

Or.—Willamette Tug & Barge Co v. 
Commercial Dispatching Corp, 17 8 
P 2d 698, 180 Or. 657. 

58 C.J p 256 notes 82, 84. 

Necessity of delivery In. seaworthy 
condition 

Owners were entitled to presump¬ 
tion of negligence of charterer only 
m the event of their delivery of 'ves¬ 
sel to charterer in a seaworthy con¬ 
dition —Banks v Chas. Kurz Co, D. 
CPa, 69 F.Supp 61, motion denied 69 
F.Supp. 1017. 

68. U S.—The E T Halloran, C C.A 
N.Y., 111 F 2d 571, certiorari denied 
Fuel Credit Corp. v. Howard, 61 S 
Ct 73, 311 US 691, 85 LEd. 447— 
The Reno, CCAN.Y., 61 F2d 966 
—Banks v. Chas Kurz Co., D C.Pa„ 
69 F.Supp. 61, motion denied 69 F. 
Supp 1017—Conners Marine Co v. 
Petterson Lighterage & Towing 
Corp , D.C NY., 60 F Supp. 960, af¬ 
firmed m part and reversed in part 
on other grounds, CCA, The Ever¬ 
ett Fowler, 151 F 2d 662, motion de¬ 
nied 152 F.2d 657, certiorari denied 
66 S.Ct 963, 327 US 804, 90 LEd. 
■ 1029, and certiorari denied 66 S Ct. 
963, 327 US 804, 90 LEd 1029— 
The Killarney, DCNY, 56 F Supp. 
182—Magistrelli v Canuso, D C.Pa., 
45 FSupp 539 
5$ C.J. p 256 note 84. 
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gence, is then on the charterer. 69 Proof by plain¬ 
tiff owner o-f damage to the vessel and that it was 
moored by defendant charterer in an unsafe place 
makes out a prima facie case of negligence requir¬ 
ing defendant to show that the accident happened 
notwithstanding the exercise of reasonable care 70 
When the vessel while demised is injured or de¬ 
stroyed by an accident which m the ordinary course 
of things does not occur when good care is exer- I 
cised, a presumption of loss or injury by negligence 
arises. 71 

Where the charterer has expressly contracted in 
the charter against a presumption of negligence, the 
burden remains on the owner to show affirmatively 
the negligence of the charterer, and proof of deliv¬ 
ery in a seaworthy condition does not make out a 
prima facie case against the charterer. 7 - Where 
the charter is a mere contract of affreightment, 
there is no presumption of negligence against the 


charterer rendering him liable for unexplained in¬ 
jury to the vessel, 73 and the doctrine of res ipsa 
loquitur does not apply ; 74 the burden is on the own¬ 
er to prove the negligence asserted as the cause of 
the injury, not on the charterer to disprove it. 75 

The presumption of negligence arising from proof 
of delivery of the vessel m good condition and its 
return in a damaged condition is the equivalent of 
proof of negligence which will entitle libelant to a 
decree, 76 but it does not change the burden of proof 
which rests on libelant. 77 The presumption is a 
rebuttable one, 78 and it has been said to disappear 
when the facts appear. 79 In meeting the burden 
resting on him, the charterer must prove what he 
has done with respect to the vessel, 80 but he is not 
required to show how the damage occurred. 81 

No presumption of fault or negligence on the 
part of a charterer of a vessel arises from the fact 


69. U S —O’Donnell Transp Co v. 
M & J Tracy, Inc, CCAXI., 150 
F.2 d 735—Edward G. Murray 

Lighterage & Transp Co. v Penn¬ 
sylvania R.R.CC A.N.Y , 130 F 2d 
199—The E T Halloran, C C A.X 
Y., Ill F.2d 571, certiorari denied 
Fuel Credit Corp v. Howard, 61 
&Ct 73, 311 U S 691, 85 L Ed. 447 
—Kenny v City of New York, C.C. 
AJST.Y, 108 F 2d 958—The Reno, C 
C.AN.Y., 61 F 2d 966—Alpine For¬ 
warding Co v. Pennsylvania R Co , 
C.C A NY., 60 F.2d 734, certiorari 
denied Pennsylvania R Co. v. Al¬ 
pine Forwarding Co, 53 S Ct 93, 
287 US 647, 77 LEd. 559—Thp 
Harry R, DCNY., 58 F.2d 1000— 
The F G M No. 22, D.CNY., 50 
F 2d 269—O’Boyle v U. S , CCA 
N Y., 47 F 2d 585, mandate recalled 
49 F2d 273—The Maui, DCNY., 
70 F.Supp 772—Banks v. Chas 
Kurz Co , D C Pa, 69 F Supp 1017 
—New York Trap Rock Corp. v. 
Christie Scow Corp , D C N Y, 68 F. 
Supp, 392, affirmed, CCA, 162 F. 
2d 624—The Seaboard No 21, DC. 
NY, 61 FSupp 596, affirmed in 
part and reversed in part on other 
grounds, C.C A, 154 F 2d 399—New 
England Foundation Co v. Rugo 
Const. Co,, D.CMass., 60 FSupp. 
143, affirmed, CA, Rugo Const. Co 
v. New England Foundation Co., 
172 F 2d 964—The Killarney, DC. 
NY., 56 FSupp 182—Leary v City 
of New York, DCNY, 52 FSupp. 
643—U. S Lighterage Corporation 
Y. Petterson Lighterage & Towing 
Corp., DCNY., 51 FSupp 96, af¬ 
firmed, CCA., 142 F 2d 197—Cox 
v. Banks, D.C Pa , 50 FSupp 871— 
Conners Marine Co v. Wathen, D.C. 
NY., 43 F.Supp. 283—The Francis 
V. Duffy, D C.N.Y., 32 FSupp 505 
—Texas Gulf Sulphur Co. v. O’Don¬ 


nell, DCNY, 26 FSupp. 70—The 
Lillian, DCNY, 8 FSupp. 625, 
affirmed, CCA, De Mars v. Sea¬ 
board Sand & Gravel Corporation, 
75 F 2d 1011 
58 C J p 256 note 85 
Inevitable accident 

In order to escape liability to own¬ 
er for damages to vessel on theory of 
inevitable accident, charterer has 
burden to establish by convincing 
proof that the disaster was brought 
about by causes beyond control of 
anyone—The Seaboard No 25, DC. 
NY., 68 FSupp 169, affirmed, C.C.A., 
159 F.2d 860 

70. N.Y.—Neville v Morrison Coal, 
etc, Co, 207 NY.S. 471, 211 App. 
Div 282 

58 CJ P 257 note 91. 

71. U S —Hildebrandt v. Flower 
Lighterage Co, DCNY., 277 F 
436. 

58 C.J. p 256 note 83. 

72. NY.—Fulton Lighterage Co. v. 
New York Cent R Co, 240 NYS 
88, 136 Misc 374. 

58 C.J. p 257 note 86 

73. US —Glasgow Shipowners' Co. 
v. Munson SS Line, D C.Pa,, 44 F 
2d 826, affirmed, CCA, The Gibral¬ 
tar, 52 F.2d 787 

58 C J. P 257 note 87. 

74. U.S —Glasgow Shipowners’ Co. 
v Munson SS Line, supra. 

75. U S.—Glasgow Shipowners’ Co. 
v Munson SS. Line, supra. 

58 C.J. p 257 note 89. 

76. U.S—The Roslyn, C.C. A N.Y, 93 
F.2d 278 

77. U S —The Roslyn, supra. 

78. U.S—The Maui, DC.NY, 70 F. 
Supp. 772. 

Circumstances rebutting presumption 
In libel for damages to scow while 
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being shifted across slip, proof offer¬ 
ed by charterer as to the observable 
incidents of the manoeuver, and 
proof showing that shifting was not 
done by or at direction of charterer, 
was sufficient to rebut presumptive 
case against charterer arising from 
a failure to return scow m good or¬ 
der—The Maui, supra 

79. U.S.—Seaboard Sand & Gravel 
Corp v. American Stevedores, C C. 
A N.Y, 151 F 2d 846—The Roslyn, 
CCANY, 93 F.2d 278—Alpine 
Forwarding Co. v. Pennsylvania R 
Co., C C A.N.Y., 60 F 2d 734, cer¬ 
tiorari denied Pennsylvania R Co. 
v Alpine Forwarding Co, 53 S Ct. 
93, 287 U.S. 647, 77 LEd. 559. 

Explanation of damage 

In action for damage to barge sub¬ 
chartered by owner to a railroad 
wherein railroad explained why barge 
was damaged, there was no longer 
any inference in the case and rail¬ 
road’s negligence remained a ques¬ 
tion of due proof by the owner—The 
Montezuma III, DC.N.Y., 66 FSupp. 
562. 

80. U.S —Alpine Forwarding Co. v. 
Pennsylvania R Co , C C A.N Y , 60 
F.2d 734, certiorari denied Penn¬ 
sylvania R Co. v. Alpine Forward¬ 
ing Co, 53 S.Ct. 93, 287 US. 647, 77 
LEd 559 

81. U.S.— 1 The Reno, CCANY, 61 
F.2d 966 

58 CJ p 256 note 85 [b]. 

Showing of nonculpability 

In libel against charterer for dam¬ 
age to scow, burden on charterer to 
Explain accident was discharged by 
proof that charterer did not intrust 
scow to tug which had scow in tow 
at time of damage, but was prevent¬ 
ed by tug from performing its own 
duties as bailee of the scow.—The 
Maui, D.C.N.Y., 70 F Supp. 772. 
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itself that the vessel is destroyed by fire while in 
his charge. 82 Such a presumption may arise, how¬ 
ever, if the circumstances surrounding the origin 
of the fire are such that it would have been im¬ 
possible or highly improbable for the fire to have 
occurred without fault or negligence on the part of 
some one, 83 and, when such a presumption arises, 
it puts on the charterer the duty to go forward with 
evidence to show that there was no fault or negli¬ 
gence on his part. 84 Where the fire statute, 46 U.S. 
C.A. § 182, has been incorporated in the charter 
party, the burden has been held to be on the owner 
of the cargo to prove that fire which damaged the 
cargo was caused by the design or neglect of the 
owner’s agent. 85 

Contributory fault or negligence. Where the con¬ 
tributory negligence or fault of the owner is relied 
on as a defense, the charterer, it has been held, has 
the burden of establishing it. 86 

(b) Seaworthiness 

While there is ordinarily a general presumption of the 
seaworthiness of a chartered vessel, a presumption of 
unseaworthiness arises where a vessel sinks, or re¬ 
ceives an injury, under such circumstances that no cause 
other than unseaworthiness can explain the accident. 


§ 56 

There is a general presumption that a vessel is 
seaworthy when she undertakes a voyage, 87 par¬ 
ticularly where the charter party declares that the 
vessel is in good order, 88 and, where particular 
equipment of the vessel is such that it does not de¬ 
teriorate with use, the fact that it has done good 
service for a period of years raises a presumption 
of seaworthiness of the vessel with respect to it 83 
However, a defect which develops without any ap¬ 
parent cause will be presumed to have existed when 
the service began. 90 Thus, where no explanation is 
given of the leaky condition of a vessel at sea, and 
whether or not it was out of the ordinary, the vessel 
encountering no mishap, the inference must be 
drawn that she was unseaworthy before sailing; 91 
and, where a vessel leaks so that she careens and 
dumps her cargo, the inference, m the absence of 
other cause, is that she is unseaworthy 92 

Where a boat under charter, with an express or 
implied warranty of seaworthiness, receives an in¬ 
jury of which her unsea worthiness would be a suffi¬ 
cient producing cause, and no other cause is shown, 
a presumption arises that she was not seaworthy, 
which must be overcome before the owner can re- 


82. XT'S—Warren & Arthur Smad- 
beck, Inc, v. Helms Contracting- 
Corporation, CCANY, 50 F 2d 99, 
certiorari denied 52 S.Ct. 31, 284 
US 651, 76 LEd. 553. 

La—Poydras Fruit Co. v. Weinberg¬ 
er Banana Co, 181 So. 452, 189 La. 
940 

Frima facie case 

The mere happening of a fire with¬ 
out any showing that it resulted from 
negligence does not make out a prima 
facie case for recovery of damages 
against charterer of vessel damaged 
by fire —U S Lighterage Corporation 
v. Petterson Lighterage & Towing 
Corp, DC NT, 51 FSupp. 96, af¬ 
firmed, C.C A., 142 F 2d 197. 

83. La—Poydras Fruit Co. v. Wein¬ 
berger Banana Co, 181 So. 452, 189 
La 940. 

84. La—Poydras Fruit Co. v. Wein¬ 
berger Banana Co, supra. 

Explosion caused by fireman 

In owner’s suit against charterer 
for loss of vessel destroyed by fire 
resulting from explosion occurring 
immediately after fireman had gone 
to engine room to light oil burner, 
circumstances indicated that explo¬ 
sion was caused by some act of fire¬ 
man, and charterer, therefore, had 
burden of proving that there was no 
negligence on part of any officer or 
member of crew—Poydras Fruit Co. 
v. Weinberger Banana Co., supra. 

85. US.—The Older, aC.AN.Y, 66 
F.2d 359. 


86. U S —Adams v. Eastern Transp 
Co, CCA Mass, 291 F. 756 

Circumstances not raising presump¬ 
tion of negligence 
Where respondent was using libel¬ 
ant’s vessel as a shooting vessel in 
geophysical work under contract 
whereby libelant supplied navigating 
crew and respondent the geophysical 
crew, and libelant provided magazine 
storage for dynamite used m opera¬ 
tions and when vessel departed on 
morning of explosion dynamite was 
properly stored m magazine and re¬ 
spondent had placed dynamite on 
deck for its own convenience, no pre¬ 
sumption of negligence applied to li¬ 
belant, and regulations regarding 
dynamite storage did not cover dyna¬ 
mite used m day’s shooting opera¬ 
tion —Pure Oil Co, v Geotechnical 
Corp of Del, DC La, 94 F.Supp. 866, 
aflirmed, CA.; Geotechnical Corp. of 
Del. v. Pure Oil Co, 196 F 2d 199. 

87. U.S—Seminole Lumber, etc, Co. 
v. Bronx Barge Corp., D.C Fla., 11 
F 2d 982 

58 C.J. p 179 note 48. 

Failure of generator 

Where owner brought suit for 
charter hire, and charterer claimed 
set-off for towing services required 
when generator failed at sea, burden 
of proof that owner did not exercise 
due diligence to maintain vessel m 
seaworthy condition and that failure 
to do so resulted in accident to the 
generator was on charterer.—Atlan¬ 
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tic Refining Co v. U S, D.C Pa, 82 
FSupp, 201 

88. U S —McCann v. Conery, D.C. 
La, 11 F. 747. 

58 C.J. p 179 note 49 

89. U S —The Rover, D C N Y., 33 F. 
515. 

90. US—Work v Leathers, La., 97 
US. 379, 24 LEd. 1012. 

58 C.J p 179 note 51. 

Breakdown occurring soon after de¬ 
livery 

Breakdown of small shaft belong¬ 
ing to lubricating oil pump of auxili¬ 
ary motor, which occurred fifteen 
minutes after delivery under time 
charter, raised presumption that 
shaft was defective at time of deliv¬ 
ery.—Aaby v States Marine Corp., C 
A.NT, 181 F 2d 383, certiorari denied 
71 SCt. 66, 340 US. 829, 95 LEd. 
1376. 

91. U.S—The John Twohy, CC.A. 
Pa, 279 F. 343. 

Belation back of presumption 

The unexplained sinking of vessel 
raised a rebuttable presumption that 
it was unseaworthy, and such pre¬ 
sumption related back to time of de¬ 
livery of vessel to charterer.—Atlan¬ 
tic Creosotmg Co. v. Savannah Light¬ 
erage & Transfer Co , D C.Ga., 67 F. 
Supp. 383. 

92. US.—The Cary Brick Co No 8* 
D.C.NY, 34 F.2d 981—The Irving, 
D C N.T., 16 F Supp. 22, affirmed,. 
C.C A., Conners Marine Co v Man¬ 
hattan Lighterage Co., 91 F.2d 1011. 
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cover frpm the charterer for the injury. 92 On the 
other hand, if the charterer is a bailee for hire, 
and under the duty of returning the boat in good 
condition, the burden rests on him to explain his 
default, and the owner may rest on the burden of 
evidence thus thrown on the bailee. 94 A presump¬ 
tion of unseaworthiness necessarily arises and is 
sufficient to sustain a recovery in cases where the 
vessel sinks or capsizes from an unknown cause un¬ 
der circumstances where she has been subjected to 
no external peril and nothing but her unseaworthi- 
ness can explain the accident, 95 and the burden of 
proving seaworthiness under such circumstances is 
on the owner, 96 but, where the circumstances at¬ 
tending the sinking of a vessel do not exclude all 
inferable causes except that of unseaworthmess, the 
presumption does not arise, 97 and this is more par¬ 
ticularly true where the circumstances suggest an¬ 
other cause 98 

In the absence of a statutory qualification of the 
rule in an action for damages to the cargo, where 
there is nothing in the charter party limiting the 
obligation of the shipowners to provide a seaworthy 
vessel, the burden of affirmatively proving the sea¬ 
worthiness of the vessel at the commencement of 
the voyage is on the owner. 99 Under the Harter 
Act, which exempts a shipowner, who uses due dili¬ 
gence to see that his vessel is seaworthy from lia¬ 
bility for loss arising by reason of faulty naviga¬ 


tion, dangers of the sea, etc., a distinction has been 
drawn between the cases m which a vessel is a 
private carrier and in which it is a common car¬ 
rier, 1 and m some cases in which, by reason of 
the fact that the entire cargo space of the vessel 
has been chartered, the vessel is regarded as being a 
private carrier; the mere fact of loss or injury to 
the cargo has been held not to throw on the vessel 
the burden of showing that she was seaworthy at 
the commencement of the voyage, 2 but the burden 
is on the shipper to establish that the vessel was 
unseaworthy 3 However, m other cases the burden 
has been held to be on the vessel owner to prove 
affirmatively the seaworthiness of the vessel at the 
commencement of the voyage. 4 

Effect of survey . In the absence of any evidence 
of concealment of latent defect, bias, or fraud, a 
strong presumption of seaworthiness of a vessel 
arises when a preliminary survey has been held by 
the charterer and on such inspection the vessel has 
been found seaworthy. 5 

Undetivriters ' certificates of seaworthiness are 
presumptive evidence of such fact. 6 

(3) Admissibility 

The general rules governing the admissibility of evi¬ 
dence in civil actions apply in actions based on charter 
parties. 


93. U S.—-Bartley v Borough Dev. 
Co, 214 F. 296. 

58 C J p 179 note 52. 

94. U S.—Bartley v. Borough Dev. 
Co., supra. 

95. U S.—Savannah Lighterage & 
Transfer Co v Atlantic Creo30t- 
mg Co, CCAGa, 157 F.2d 796— 
The Doyle, C.CA.Pa., 105 F.2d 113 
—Banks v Chas Kurz Co, DC. 
Pa, 69 F Supp. 61. motion denied 
69 F.Supp. 1017—The Steel Inven¬ 
tor, DC.Md, 35 F Supp 986—The 
Irving, DC N'T, 16 FSupp. 22, af¬ 
firmed, C C A., Conners Marine Co. 
v Manhattan Lighterage Co., 91 F. 
2d 1011—The Northern No 29, D 
CNT, 15 F.Supp. 543, reversed on 
other grounds, CCA, Flat-Top 
Fuel Co v. Martin, 85 F 2d 39, cer¬ 
tiorari denied 57 S Ct. 110, 299 U.S. 
585, 81 LEd 431 

58 C J p 179 note 54. 

Prim a fade case of negligence 
Unexplained sinking of barge con¬ 
taining cargo which owner knew had 
been shipped thereon by subcharter* 
er f with which owner had no contract 
relations, whereby he expressly or 
impliedly warranted seaworthiness of 
barge, established prime, facie case 


of negligence of owner in not taking 
reasonable care to have barge safe 
for carriage of cargo —Flat-Top Fuel 
Co. v. Martin, CCANY., 85 F 2d 39, 
certiorari denied 57 S.Ct. 110, 299 U. 
S 585, 81 LEd. 431. 

96. US.—The Cullen No. 32, CCA. 
N.Y, 62 F 2d 68, affirmed 54 S.Ct. 
10, 290 US. 82, 78 LEd 189. 

97. U.S—The Transit, N.J., 250 F. 
71, 162 C.C.A. 243. 

98. US—The Transit, supra. 

Hole in vessel 

Where sinking of vessel was at¬ 
tributable to a hole in its side, there 
was not an unexplained sinking so as 
to authorize application of presump¬ 
tion of unseaworthmess, and evidence 
as to what caused the hole should 
have been more fully developed.— 
Savannah Lighterage & Transfer Co. 
v Atlantic Creosoting Co., C.C.A.Ga., 
157 F 2d 796. 

99. U.S —O'Brien Bros. v. Moran 
Towing Corp, D.C.N.Y., 66 F.Supp. 
614, affirmed, C.C.A., Beard's Erie 
Basin v. O’Brien Bros, 162 F.2d 
176—Texas Gulf Sulphur Co, v. 
O’Donnell, DCN.Y., 26 FSupp. 70 
—The Irving, D C N Y, 16 F Supp. 
22, affirmed, C C.A., Conners Ma- 

768 


nne Co v. Manhattan Lighterage 
Co, 91 F 2d 1011 
58 CJ. p 179 note 57. 

1. U.S—The Fort Gaines, D.C.Md., 
21 F 2d 865 

2. U.S—In re Steamship Co. Nor- 
den, D C Md., 6 F 2d 883. 

Charter of entire cargo space as ren¬ 
dering vessel private carrier see 
supra § 34. 

3. US —Pillsbury Flour Mills Co. v. 
Becker S. S. Co, DCN.Y., 49 F.2d 
648. 

58 CJ. p 180 note 62. 

4. US —Unterweser Reeder ei Ak- 
tiengesellschaft v. Potash Import¬ 
ing Corp., CCAGa, 36 F 2d 869— 
The John Twohy, C.C.A.Fa., 279 F. 
343. 

Extent of harden 

In libel for damage to cargo 
shipped under charter party incor¬ 
porating Harter Act, owner had bur¬ 
den of proving ship seaworthy, but 
was not bound to straighten out ev¬ 
ery kink in testimony of his witness¬ 
es.—The Westmoreland, C.C.A.N.Y., 
86 F.2d 96. 

5. U.S.—The PIskataqua, D.CJN.Y., 
35 F. 622. 

6. U.S.—The Maumee, D.C.N.C., 260 
F. 862. 
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The rules with respect to admissibility of evidence 
in civil actions generally, and, more particularly, 
those applied in admiralty where suit on a charter 
party is brought as a proceeding in admiralty, ap¬ 
ply to actions based on contracts of charter party. 7 
Evidence of voyages performed either before or 
after the charter is admissible as far as a fair in¬ 
ference can be drawn from it as to the condition 
of the vessel at that time. 8 Evidence of facts and 
circumstances which in no way affect the rights 
and liabilities of the parties is immaterial and ir¬ 
relevant. 0 


(4) Weight and Sufficiency 

(a) In general 

(b) Seaworthiness 

(a) In General 

In accordance with general rules governing the weight 
and sufficiency of evidence, the facts constituting an es¬ 
sential element of the cause of action or defense inter¬ 
posed in an action involving a charter party must be es¬ 
tablished by a preponderance of the evidence. 

The general rules governing the weight and suffi¬ 
ciency of evidence apply to actions for breach of, 
or involving, charters. 10 As m civil actions gen- 


7 . US —Barreda v. Silsbee, Md , 21 
How 146, 16 LEd 86. 

58 C J P 257 note 95 
Evidence held admissible 

(1) Statements of master and 
chief officer m protest, contradicting 
their testimony and earlier state¬ 
ments regarding weather conditions, 
have been held admissible against 
shipowner.—The Framlmgton Court, 
CCATex., 69 F 2d 300, certiorari de¬ 
nied United British S S. Co. v. New¬ 
foundland Export & Shipping Co., 54 
SCt 860, 292 U.S. 651, 78 LEd. 1500 

(2) In suit by subcharterer against 
owner for loss of shipment due to 
sinking of barge, bill of lading pre¬ 
pared by subcharterer, signed by rep¬ 
resentative of owner, was held ad¬ 
missible as proof of circumstances 
surrounding shipment —The North¬ 
ern No 29, DCNY, 15 FSupp 543, 
reversed on other grounds, C.C.A, 
Flat-Top Fuel Co. v Martin, 85 F 2d 
39, certiorari denied 67 S.Ct 110, 299 
U.S. 585, 81 LEd. 431. 

(3) Evidence of negligence and in¬ 
competence on part of fireman was 
admissible to explain coincidence 
that explosion occurred immediately 
after fireman went to light oil burn¬ 
er, where captain’s report of origin of 
fire had indicated that it was caused 
by negligence of fireman.—Poydras 
Fruit Co. v, Weinberger Banana Co., 
181 So. 452, 189 La, 940. 

8- U.S.—The Vincennes, D C Mass., 
28 F.Cas.No 16,945, 3 Ware 171. 

9. U.S.-—The Ira B. Ellems, La., 50 

F. 934, 2 C.C.A 85. 

58 C.J. p 260 note 6. 

10- U.S.—New York, etc, R. Co v. 
Delaware, etc, R. Co., C.CA.N.Y., 
23 F.2d 487. 

58 C.J. p 258 note 98. 

Evidence held sufficient 

(1) To establish cause of loss or 
damage in general or particular mat¬ 
ters with respect to such cause.— 
Holcombe v Ferlita, C.A.Fla, 181 F. 
2d 263—The Joseph J. Hock, C.CJL 
NLY., 88 F.2d 1—TJie Supreme* C.C. 
A*N* J,61 F.2d 34*4—Dwyer Lighter¬ 
age v. Christie Scow dorp., 3? C.NX, 
96 F.Supp.' 909—Mackey V. U. S., D.C. 

80 C.J.S.—49 


N.Y., 83 FSupp. 14, affirmed, CA., I 
197 F 2d 241—The Killarney, DCN 
Y., 56 FSupp 182—The Maurice R 
Shaw, D C.Me , 46 FSupp 767—The 
Everett Fowler, DC.NY., 7 FSupp 
138—The Moran No. 107, D.CN.Y., 1 
F.Supp. 785. 

(2) To prove negligence. 

U S.—U. S v. Carroll Towing Co., 
CCA.N.Y, 159 F.2d 169, rehearing 
denied 160 F.2d 482—McAllister 
Bros. v. Pennsylvania R. Co., C C 
A.NY., 118 F 2d 45—The Joseph J 
Hock, CC.A.NY., 70 F 2d 259—The 
Castle ton, CC.A.N.Y., 64 F.2d 11— 
Pure Oil Co. v. Geotechnical Corp. 
of Del, D.C La, 94 F Supp 866, af¬ 
firmed, C.A, Geotechnical Corp. of 
Del. v. Pure Oil Co, 196 F.2d 199— 
New York Trap Rock Corp v 
Christie Scow Corp, DCNY, 68 
FSupp 392, affirmed, C.C.A, 162 F. 
2d 624—Magistrelli v. Canuso, D C. 
Pa, 45 F.Supp. 539—The Steel In¬ 
ventor, DC.Md, 35 FSupp. 986. 

La—Poydras Fruit Co. v. Weinberg¬ 
er Banana Co., 181 So. 452, 189 La 
940. 

(3) To make pnma facie case of 
charterer's negligence in tying up 
barge to unsafe berth.—The A. F. 
Co. No. 4, DCN.Y, 54 F.2d 145. 

(4) To show absence of negligence. 
—O'Donnell Transp. Co v. M. & J. 
Tracy, Inc., CC.AN.Y, 150 F 2d 735 
—The Older, C.C.A.N.Y., 65 F 2d 359 
—U. S v. Dillon, CCA.NJ., 64 F 2d 
470—Friedland v. The Empress, D.C 
Cal., 48 F.Supp. 348. 

(5) To show that owner suing to 
recover for damage to scow was 
without fault.—Leary v. City of New 
York, DCN.Y., 52 FSupp. 643. 

(6) To establish that damage was 
not due to negligence on the part of 
the charterer, but rather to the neg¬ 
ligence of a towing company.—Dwyer 
Lighterage v. Christie Scow Corp., D. 
C.N.Y., 96 FSUPP. 900. 

(7) To establish value of vessel, or 
cost of repairs, in a particular sum. 
U.S —The Barryton, C C.A.N.Y., 54 F. 

2d 282 —Oliver J. Olson & Co v., U. 
S , CtCl., 71 F.Supp. 355—Banks v. 
Chas. Kurz Co., D.C.pa„,69 F\,S ( upp 
61, motion denied 69 F.Supp. ,1017— 
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Cox v. Banks, DC.Pa, 50 FSupp. 

871. 

La—Poydras Fruit Co v. Weinberg¬ 
er Banana Co, 181 So 452, 189 La. 

940. 

(8) To show market rate for char¬ 
ter hire.—Ramselius v. U. S, 90 F. 
Supp 547, 116 CtCl. 612. 

(9) To show agreement of defend¬ 
ant to pay cost of repairs—Angeles 
Gravel & Supply Co. v. Crown Zel- 
lerbaeh Corp., 183 P.2d 482, 28 Wash. 
2d 428. 

(10) To show a deviation,—The 
Tregenna, D.CN.Y., 35 F.Supp. 118, 
reversed on other grounds, C.C.A, 
Farr v. Hain S. S Co, 121 F -2d 940. 

(11) To establish that charterer 
knew, or should have known, that 
vessel was m peril.—Zeller Marine 
Corp. v. U. S„ D C.N.Y., 66 F.Supp. 
447. 

(12) To establish that there was 
no waiver by charterers of warranty 
by owner.—The Atlanta, D.C.Ga, 82 
F.Supp. 218 

(13) To sustain finding that sub¬ 
charterer was a corporation rather 
than a partnership.—Perez v. Cia 
Tropical Exportadora, Ltda., of Costa 
Rica, C A.Fla, 182 F 2d 874. 

(14) To sustain a finding that fire¬ 
man had been employed by libelant.— 
Stockton Sand & Crushed Rock Co. 
v. Bundensen, C.C.A.CaL, 148 F.2d 
159. 

(15) To sustain a finding that par¬ 
ties never entered into contract.— 
Strange & Co. v. Puget Sound Ma¬ 
chinery Depot, 28 P.2d 111, 176 Wash. 
90. 

(16) To establish that owner and 
charterer of ship were entitled to ex¬ 
oneration from liability for damage 
to cargo through fire.—Consumers 
Import Co. v. Kawasaki Kisen Ka- 
bushiki Kaisha, C.CA.K.T., 133 F.2d 
781, affirmed 64 S.Ct 15, 320 U.S. 249, 
88 LEd. 30. 

(17) To establish other matters. 
U.S—Seaboard Sand & Gravel Corp. 

v. Elmhurst Contracting Co., C.C.A. 

N.Y., 159 F.2d 860—Waldie v. 

Steers Sand & Gravel Corp., C C.A. 

N.Y., 151 F.2d 129—Pioneer Import 
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erally, and where the action is in admiralty, by 
virtue of the principles therein applied, every fact 
constituting an essential element of a cause of ac¬ 
tion or defense in an action on a charter party 
must be established by a preponderance of the evi¬ 
dence; 11 and where, on the whole evidence, the 
case is evenly balanced, judgment will be rendered 
against the party having the burden of proof. 12 
Where a vessel is demised to the charterer, in the 
absence of special charter stipulations, there must 
be sufficient evidence to warrant a finding of negli¬ 
gence m order to fix liability on the charterer for 
her loss or injury 13 Although the honest opinion 


of a competent master that he has taken on board all 
the cargo which his vessel will safely carry is not 
absolutely binding on the charterer, it is entitled to 
very great weight, and can be controlled only by 
decisive evidence of a mistake on his part. 1 * 

(b) Seaworthiness 

General rules apply m determining the weight and 
sufficiency of the evidence to support a finding of sea¬ 
worthiness or unseaworthiness. 

General rules apply with respect to the weight and 
sufficiency of the evidence to support a finding of 
seaworthiness 15 or to support a finding of unsea- 


Corp v. The Lafcomo, C C A X Y„ 
138 F2d 907, certiorari denied 
Black Diamond Lines v. Pioneer 
Import Corp, 64 S Ct. 523, 321 CJ 
S. 766, 88 LEd 1063—O’Brien 

Bros v. Maloney Materials Corp., 
CCA.XT, 136 F.2d 902—Mitsu¬ 
bishi Shoji Kaisha, Limited v. So- 
ciete Purfina Maritime, CCA Cal., 
133 F.2d 552, certiorari denied 63 
SCt 858, 318 US 781, 87 LEd 
1148—Gallagher Bros Sand & 
Gravel Corp. v. Anthony O’Boyle, 
Inc, D.CXI, 94 FSupp. 788- 
Standard Towing Corp v. Tidewa¬ 
ter Coal Docks Corp, D C.N.Y., 85 
F.Supp 659—Mackey v U. S, D.C. 
N.Y., 83 FSupp. 14, affirmed, CA., 
197 F.2d 241—The Montezuma III, 
DCN.Y., 66 FSupp 562—Leary v. 
City of New York, D.CKY, 52 F. 
Supp. 643—The George J. Gouland- 
ris, D C.Me, 36 F.Supp. 827—The 
Henry McNamee, DON’T, 35 F. 
Supp 936—In re Rochester Ship¬ 
building Corp., D.C.N Y., 32 F Supp. 
98 

Or—Willamette Tug & Barge Co v. 
Commercial Dispatching Co., 178 
P 2d 698, 180 Or 657. 

Wash —-Angeles Gravel & Supply Co. 
v Crown Zellerbach Corp., 183 P. 
2d 482, 28 Washed 428. 

Evidence held insufficient 

(1) To establish cause of loss or 
damage or particular matters as to 
such cause —Romano v West India 
Fruit & S. S Co, CCA.Fla, 151 F.2d 
727—The Ruth Kellogg, C.CAFla., 
126 F 2d 18—The Doyle, CCA.Pa., 
105 F.2d 113—O’Boyle v. U S., CCA. 
NY, 47 F 2d 585, mandate recalled 
49 F.2d 273—Gallagher Bros Sand & 
Gravel Corp, v. Anthony O’Boyle, 
Inc,, DC.NT, 94 F.Supp. 788—New 
York Trap Rock Corp v Christie 
Scow Corp., DCN.I, 92 FSupp. 989 
—Petition of Howard, D.CN.Y, 53 
F.Supp 556—Leary v. City of New 
York, DC.N.Y., 52 F.Supp. 643. 

(2) To show negligence 

US.—Baldwin v. New York Cent. R 
Co., DCN.Y, 87 FSupp 562—The 
E. H. Blum, D.C.Pa>, 74 F.Supp. 
616. 1 


Mo —Bock v Ellen, App , 211 S.W 2d 

92. 

(3) To rebut presumption of negli¬ 
gence —The E. T. Halloran, CCAN. 
Y, 111 F.2d 571, certiorari denied 
Fuel Credit Corp. v Howard, 61 S Ct. 
73, 311 US 691, 85 L.Ed 447—Flat- 
Top Fuel Co. v Martin, CCANT, 
85 F 2d 39, certioran denied 57 SCt. 
110, 299 US. 585, 81 LEd. 431. 

(4) To rebut owner’s pnma facie 
case—The Francis V. Duffy, DCN. 
Y., 32 F.Supp 505. 

(5) To establish that dunnage was 
inadequate.—The Helen Barnet 
Gnng, DCMd., 48 F.2d 629. 

(6) To establish due care on the 
part of the charterer.—Kenny v. City 
of New York, C C.A.N.Y., 108 F.2d 
958 

(7) To establish that vessel was 
obsolete —U S. v Eastern S. S 
Lines, C A Mass., 171 F.2d 589. 

(8) To establish contract by char¬ 
terer with subcharterer to procure in¬ 
surance—The Seaboard No. 25, D.C. 
N.Y., 68 F.Supp. 169, affirmed, CCA., 
159 F.2d 860. 

(9) To prove relationship of prin¬ 
cipal and agent between subcharter¬ 
er and bare boat charterer—'Perez v. 
Cia Tropical Exportadora, Ltda, of 
Costa Rica, C.A.Fla. f 182 F.2d 874. 

(10) To warrant conclusion that 
ship was worth more when she sank 
than cost of repairing her thereaft¬ 
er—Rugo Const. Co v. New England 
Foundation Co., C.A Mass., 172 F.2d 
964. 

(11) To show other matters.—Park 
S S Co v. Cities Service Oil Co, C. 
A.N.Y., 188 F.2d 804, certiorari denied 
Cities Service Oil Co. v Park S. S. 
Co., 72 S.Ct. 87, 342 US 862, 96 LEd. 
-Lucayan Transports v. McCor¬ 
mick Shipping Corp., CA.Fla., 188 F. 
2d 202—U S v. Standard Oil Co. of 
Cal, CC.A.Cal, 156 F.2d 312—Ro¬ 
mano v. West India Fruit & S S Co,* 
CCA Fla., 151 F.2d 727—The Pride, 
CCA.NY., 135 F 2d 999—Consumers 
Import Co. v. Kawasaki Kisen Ka- 
bushiki Kaisha, C,C A.N.Y., 133 F.2d 
781, affirmed Consumers Import Co. v. 
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Kabushiki Kaisha Kawasaki Zosenjo, 
64 SCt 15, 320 US 249, 88 LEd. 30 
—The Toledo, CCA NY, 122 F2d 
255, certiorari denied Isbrandtsen- 
Moller Co v. The Toledo, 62 SCt 302, 
314 US 689, 86 LEd 551—The Reno, 
CCAN.Y, 61 F 2d 966-^Clarke S. S 
Co v Munson S S Line, DCNY, 59 
F 2d 423, affirmed, C C A., 64 F 2d 1011 
—Mackey v U S, DCNT, 83 P 
Supp 14, affirmed, CA., 197 F2d 241 
—Texas Gulf Sulphur Co. v. O’Don¬ 
nell, DCNY., 26 FSupp 70—Hock¬ 
ley v Eastern Transp Co, DC Md, 
10 F.Supp 908. 

11. U.S—The CG.R-1S0, D C.Mich , 
70 FSupp 975—The Montezuma 
HI, DCNY., 66 FSupp 562—The 
Principia, DCN.Y, 34 F. 667. 

12- U.S.—Wheelwright v. Walsh, D. 
CN.Y, 42 F 862—The Principia, 
DCNY., 34 F. 667. 

13. U.S—Warren & Arthur Smad- 
beek, Inc, v. Helmg Contracting 
Corporation, CCA.NY, 50 F.2d 99, 
certiorari denied 52 S Ct. 31, 284 
U.S. 651, 76 L Ed. 553. 

58 C.J. p 255 note 80. 

14. U.S.—Weston v. Foster, C.C. 
Mass., 29 F.Cas No 17,452, 2 Curt. 
119 

58 C.J. p 260 note 99. 

15. Evidence held sufficient 

(1) To show seaworthiness—The 
Reno, DCN.Y., 54 F2d 682, modified 
on other grounds, CCA, 61 F 2d 966 
—Leary v City of New York, D.C N 
Y., 52 F Supp. 643—Texas Gulf Sul¬ 
phur Co. v. O’Donnell, D C.N.Y., 26 
F.Supp. 70—Chateaugay Ore & Iron 
Co. v. Eastern Transp. Co., DC.N.Y, 
15 F.Supp. 705, affirmed, C.CA, 88 F. 
2d 1005, certiorari denied 58 S.Ct. 
18, 302 US. 699, 82 L.Ed. 540. 
Wash.—Angeles Gravel & Supply Co. 

v. Crown Zellerbach Corp., 183 P. 
2d 482, 28 Washed 428. 

58 C.J. p 180 note 67 [a]. 

(2) To show that owner failed to 
exercise due diligence to make ves¬ 
sel seaworthy.—Standard Oil Co. of 
Cal. v. U. S., D.C Cal, 59 F.Supp. 100, 
affirmed, C C.A., 156 F.2d 312—Peti¬ 
tion of Howard, D.C.N.Y., 53 F.Supp. 
556. 
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worthiness , 16 and, likewise, to overcome a pre¬ 
sumption of seaworthiness 17 or unseaworthiness , 18 
or to justify the charterer in canceling the 
charter for unseaworthmess . 19 The unexplained 
sinking of the vessel may be in itself sufficient to 
establish unseaworthiness . 20 Seaworthiness is not 
proved merely by the fact that the vessel carried 
cargo safely on occasions prior to the disaster , 21 
particularly where the prior safe carriage may be 
explained on grounds other than that the vessel was 
seaworthy at that time . 22 

General evidence of thorough repair and caulking 
at a port is not conclusive that leakage was caused 
solely by extraordinary perils of the voyage, and 
that the vessel was seaworthy when she sailed . 23 

Underwriters' certificates of seaworthiness are 
strong, although not conclusive, evidence of the con¬ 
dition of the vessel . 24 

Refusal of insurance . The fact that certain insur¬ 


ance companies have refused insurance is not con¬ 
clusive evidence that the ship is not seaworthy . 25 

e. Trial, Judgment, and Be view 

Matters pertaining to trial, Judgment, and review in 
actions involving charter parties are governed by the 
usual rules as to such matters which obtain in civil 
actions generally, and, in so far as applicable, in cases 
in admiralty. 

The general rules governing trials of civil ac¬ 
tions and, in so far as applicable, the rules govern¬ 
ing cases in admiralty apply to actions involving 
charter parties . 26 

Questions of law and fact. As in other cases, the 
general rule applies that questions of fact are to be 
submitted to the jury for their determination under 
proper instructions from the court ; 27 and, in the 
absence of a jury, questions of fact are for the triers 
of facts . 28 Whether evidence, when offered, is ad¬ 
missible is a question for the court ; 29 when ad- 


(3) To show that the shipowner 
exercised due diligence to make par¬ 
ticular vessel seaworthy.—Petition of 
Howard, DCNY, 53 F Supp. 556— 
The Toledo, DCN.Y., 30 F.Supp 93, 
affirmed, CCA., 122 F.2d 255—Cha- 
teaugay Ore & Iron Co. v. Eastern 
Transp. Co., D.C NY, 15 F Supp 705, 
affirmed, C.C A., 88 F2d 1005, cer¬ 
tiorari denied 58 S.Ct. 18, 302 U.S. 
699, 82 L.Ed. 540. 

Evidence held Insufficient to show 
seaworthiness 

U S.—Cleary Bros. v. Moran Towing 
Corp, D.CN.Y., 79 F.Supp. 934. 

58 C X p 180 note 67 £b]. 

16. U.S —Cowles Towing Co. v 
American Constr, etc., Co , D.C N. 
Y., 27 F.2d 622. 

58 C.J. p 180 note 68. 

Evidence held sufficient 

(1) To show unseaworthiness in 
general—U. S Gypsum Co. v Con¬ 
ners Marine Co., C.C A.N.Y., 119 F 
2d 689—The Boyle, C.C.APa, 105 F 
2d 113—The Helen Barnet Gnng, D. 
C.Md, 48 F,2d 629—The Steel In¬ 
ventor, D C.Md., 35 F.Supp. 986—The 
Irving, D.CN.Y, 16 F Supp 22, af¬ 
firmed, CC.A., Conners Maxine Co. v 
Manhattan Lighterage Co, 91 F.2d 
1011—Hockley v. Eastern Transp. Co, 
D C Md„ 10 F.Supp 908 

58 C J. p 180 note 68 [a]. 

(2) To show that barge was not 
unseaworthy because of failure to 
provide tarpaulins, or merely because 
tongue and groove white pine hatch 
covers were one and one half inches 
thick, but was unseaworthy because 
of overloading and because, m view 
of the overloading, the hatch covers 
were too t£m to withstand the weight 
of the seas which, although heavy, 
were not unusual in that area m De¬ 


cember —(Petition of Howard, D.C 
NY., 53 F Supp 556. 

Evidence held insufficient to show 
unseaworthiness 

US.—Holcombe v. Ferlita, C A Fla., 
181 F.2d 263—The Monarch of Nas¬ 
sau, C C A.Fla , 155 F 2d 48—Peti¬ 
tion of Howard, DC.N.Y., 53 F. 
Supp 556—The Francis V. Duffy, 
D C.N.Y , 32 F Supp 505. 

58 C.J. p 180 note 68 £b]. 

17. US—The Rover, D C.N.Y., 33 

F 515. 

58 C.J. p 180 note 70 

18. U S —Aaby v. States Marine 
Corp., D.CN.Y., 80 F Supp. 328, af¬ 
firmed, C.C A., 181 F.2d 383, certio¬ 
rari denied 71 S Ct 66, 340 U.S 
829, 95 LEd 1376. 

58 C J. p 180 note 71. 

19. U S —McCaldm Co. v. Cargo of 
Lumber, D C Pa, 198 F. 328, affirm¬ 
ed 202 F. 735, 121 C.C.A. 197. 

58 C J p 180 note 69. 

20. US —Taylor Bros. Lumber Co 
v Sunset Lighterage Co, C.C A.N 
Y., 43 F 2d 700—Sanbern v Wright, 
etc, Lighterage Co, DCN.Y, 171 
F 449, affirmed 179 F. 1021, 102 C 

j C.A 666. 

Presumption arising from unexplain¬ 
ed sinking see supra subdivision d 
(2) (b) of this section 

21. U.S.—Cleary Bros, v Moran 
Towing Corp., D C.N Y , 79 F Supp 
934—The Irving, D.CNJ, 16 F 
Supp 22, affirmed, CC.A, Conners 
Marine Co. v. Manhattan Lighter¬ 
age Co., 91 F.2d 1011. 

22. Eeak previously controlled or 
unaffected 

The fact that on three prior oc¬ 
casions scow had carried cargo safe¬ 
ly did not establish seaworthiness at 
time scow was demised ,<feo respond¬ 
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ent, where such carriage could be 
accounted for on hypothesis that the 
leaking area in the scow was never 
submerged or the leak was controlled 
—Cleary Bros v. Moran Towing 
Corp, DCN.Y., 79 F.Supp. 934. 

23. U.S—Hubert v. Recknagel, DC. 
N.Y , 13 F 912. 

24. US —The Maumee, D.CNC., 260 
F. 862. 

25. U S —Moore v. Cornwall, C C.A 
Cal, 144 F. 22—Premuda v. Goepel, 
D.C NY, 23 F. 410. 

26. Mo —St. Louis, etc.. River Pack¬ 
et Co. v. Nowland, 215 SW. 11, 279 
Mo. 500. 

58 C.J. p 261 note 9. 

Reference to special commissioner 
Where there was insufficient proof 
with respect to some items which 
time charterer was entitled to recov¬ 
er from voyage charterer for ex¬ 
penses incidental to discharging car¬ 
go which voyage charterer failed to 
discharge, and several items were 
disputed, claim was referred to spe¬ 
cial commissioner to determine 
amount and report it to admiralty 
court.—Continental Gram Co. v Ar¬ 
mour Fertilizer Works, D.C NY, 22 
F Supp 49. 

27. U S.—Alpine Forwarding Co. v. 
Pennsylvania R Co., CCAN.Y., 60 
F 2d 734, certiorari denied Pennsyl¬ 
vania R. Co. v. Alpine Forwarding 
Co., 53 SCt. 93, 287 U.S 647, 77 
LEd. 559. 

58 C.J. p 261 note 11* 

28. U.S.—Rice v. Charles Dreifus 
Co., C.OA.N.Y, 96 F 2d 80—The 
Westmoreland, C.C.A.NY, 86 F.2d 
96. 

29. U S.—Barreda v. Silsbee, Md., 
21 How. 146, 16 L.Ed. 86. 
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mitted, the question whether or not it is sufficient 
is for the jury, 30 whose province it is to draw 
from it all such inferences and conclusions as it 
conduces to prove, and which, in their judgment, it 
does prove. 31 Seaworthiness is a fact to be as¬ 
certained and determined like any other question of 
fact; 32 but the construction of a charter party is 
for the court and not for the jury. 33 A directed 
verdict may be granted in a proper case. 34 

Findings, judgment , or decree . The rules govern¬ 
ing judgments and the sufficiency of findings to sup¬ 
port the judgment in civil actions generally or, m 
appropriate cases, in admiralty, apply to actions in¬ 
volving charters 35 The validity and effect of the 
decree rendered in disposing of a libel based on a 
charter party are determined by the general ad¬ 
miralty rules with respect to decrees. 36 Under a 
general prayer for relief, in a libel propounding 
with distinctness the substantive facts on which 
libelant relies, even if there is some inaccuracy in 
the statement of subordinate facts or of the legal 
effect of the facts propounded, an admiralty court 
may award any relief in an action on a charter 
which the law applicable to the case warrants. 37 

The court may dismiss a libel on exceptions to 
jurisdiction, 38 or may, in a proper case, allow the 


discontinuance of the action without prejudice to 
subsequent proceedings. 39 A stipulation as to the 
value of a cargo may prevent the court from award¬ 
ing a recovery in any greater sum than that set 
forth in the stipulation. 40 A decree may be entered 
directly against the party ultimately responsible in 
order to avoid circuity of action and allow the whole 
matter to be determined in one suit. 41 A decree for 
loss by negligence may be made directly against the 
ship, and need not provide that collection shall first 
be made from the charterer, and only the deficiency, 
if any, from the ship. 42 

Costs . The costs properly taxed against the un¬ 
successful party may properly be included m the 
judgment rendered, 43 including expenses made nec¬ 
essary m order to defeat an attempt to defraud the 
court. 44 

Appeal and error . The rules with respect to ap¬ 
peal and error in civil proceedings generally or, in 
appropriate cases, the rules as to such matters gen¬ 
erally applicable in admiralty proceedings are to be 
followed in actions based on charters. 45 In deter¬ 
mining whether a decree in admiralty is one from 
which an appeal will lie, the courts are guided by 
the rules as to admiralty proceedings in general. 40 


30. U.S.—Barreda v. Silsbee, supra. 
58 C J P 262 note 13. 

31. U.S,—Barreda v. Silsbee, supra. 
58 C.J. p 262 note 14. 

32. Wash.—Angeles Gravel & Sup¬ 
ply Co. v Crown Zellerbach Corp, 
183 P.2d 482, 28 Washed 428. 

58 C J. p 179 note 47. 

Ultimate fact inference 
Seaworthiness of vessel carrying 
cargo under charter party contract 
is ultimate fact inference.—Krebs 
Pigment & Chemical Co. v. Sheridan, 
DCiPa., 12 FSupp. 254, affirmed, C.C 
A.. 79 F2d 479. 

33. N V.—Flagler v. Hears t, 70 N.Y. 
S. 956, 62 App Div. 18. 

34. U.S.—Alpine Forwarding Co. v. 

Pennsylvania R Co, C.C.A.N.Y., 

60 F 2d 734, certiorari denied Penn¬ 
sylvania R. Co. v. Alpine Forward¬ 
ing Co„ 53 SCt. 93, 287 U.S 647, 
77 LEd. 559 

35. Mass.—Arairo v. Crowley, 152 N. 
E. 78, 256 Mass 53. 

Pa.—Lyons v. Fitzpatrick, Com.Pl., 
93 Pittsb Leg. J. 221. 

58 C.J. p 262 note 17. 

36. U:S.—The Gazelle, Md., 9 S.Ct 
m, 128 US. 474, 32 LJEd. 496. 

58! CuL p 262 note 18. 

Commissioner's report 
dn proceeding against barge owner 
for bilge water damage to cargo also | 


damaged by rain, statement in com¬ 
missioner's report that there was no 
way to distinguish between bilge wa¬ 
ter damage and ram water damage 
was held not equivalent to expres¬ 
sion discrediting contrary testimony 
and report of underwriter's surveyor 
whose testimony was not adverted to 
in commissioner's report.—The Jo¬ 
seph J. Hock, aCJAN.Y., 88 F.2d 1. 

37. U.S —The Gazelle, Md., 9 S.Ct. 
139, 128 U.S. 474, 32 L.Ed. 496. 

38. U S.—The Pauline, D C.Wis., 19 
F.Cas.No 10,848, 1 Biss. 390. 

39. US.—The Dan, D C.N.Y., 40 F. 
69L 

40. U.S.—Mitsubishi Shoji Kaisha, 
Limited v. Societe Purfina Mari¬ 
time, C.C.A.Cal., 133 F.2d 552, cer¬ 
tiorari denied 63 S.Ct. 858, 318 U. 
S. 781, 87 L.Ed. 1148. 

41. U.S.—Polar Steamship Corp. v. 
Inland Overseas Steamship Corp., 
C.C.AVa., 136 F2d 835, 64 S.Ct. 83, 
320 US. 774, 88 L.Ed. 464. 

Primary and secondary liability 
Where charterer, being liable to 
owner without limitation for damage 
to scow caused by buckling of crane 
boom, after paying the owner, could 
indemnify itself from owner of crane, 
in admiralty such circuity of action 
would be avoided by single decree 
holding crane owner primarily liable, 
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and scow and charterer secondarily 
liable, for damage to the scow.— 
Shamrock Towing Co. v. Fichter Steel 
Corp., C C.A.N.Y., 155 F.2d 69. 
Liability in personam 

Where charterer of barge which 
was unseaworthy and which was 
loaded with cotton, and which sank 
while being towed by tug, was liable 
to owners of cotton, and ultimate li¬ 
ability rested on owner of barge, and 
all such parties were properly before 
the court, owner of barge could be 
held liable m personam to owners 
of cotton —W. R Grace & Co. v. 
Charleston Lighterage & Transfer 
Co., C.AS.C, 193 F 2d 539. 

42. U.S.—The Alert, 2ST.Y., 61 F. 113, 
9 CC.A. 390. 

58 C.J. p 244 note 32. 

43. U.S.—Simpson v. One Hundred 
and Ten Sticks of Hewn Timber* 
D.C.N Y., 7 F. 243. 

58 C.J. p 262 note 22. 

44^ U.S.—Simpson v. One Hundred 
and Ten Sticks of Hewn Timber* 
supra. 

58 C.J. p 263 note 23. 

45. TJ.SL—Texas Co. v. Hogarth Ship¬ 
ping Corp., N.Y., 41 S.Ct. 612, 256 
U.S. 619, 65 LJ3d. 1123. 

5$ C.J. p 263 note 26. 

46. U.S—The Alert, H.Y^ 61 F. 113, 
9 CCA 390. 

58 C,J, p 263 note 27. 
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An assignment of error cannot be based on matter 
which is not apparent of record. 47 

Subject to the rules applicable to civil actions gen¬ 
erally, in actions at law on charters an appellate 
court will not review the findings of fact made by 
the jury, 48 and the facts as found must be assumed 
to be correct, in the further examination of the 


controversy, 49 except where the verdict is against 
the evidence. 50 Where the action on the charter is 
in admiralty, the conclusiveness on appeal of the 
findings is the same as in other admiralty actions. 51 
Findings with respect to the charter terms and the 
conduct of the parties thereunder which are based 
on an application of the law to the facts are open 
to revision on appeal. 52 


IV. MASTER 


§ 57. Definition; Employment or Appoint¬ 
ment 

a. Definition 

b. Employment or appointment 
a. Definition 

The master Is the commander of a merchant vessel; 
he to whom is committed the government, care, and di¬ 
rection of the vessel and cargo. 

In the nautical sense of the word, the “master” is 
the commander of a merchant vessel, colloquially 
called “captain;” 58 the word refers to the captain 
of the ship. 54 The master of a ship is he to whom 
is committed the government, care, and direction 
of the vessel and cargo; 55 one who commands a 
ship on a voyage under an appointment from the 
owners; 56 one who for his knowledge of naviga¬ 
tion and for his fidelity and discretion has the gov¬ 
ernment of the ship committed to his care and 
management; 57 the commander or first officer of 
a ship, a captain, etc. 68 

Flag captain is a subordinate officer of a vessel 
who assumes the character and duties of captain 
only on special occasions. 69 

h. Employment or Appointment 

(1) In general 

(2) Who may employ or appoint 

(3) Who may be employed or appointed 


(4) Form or manner of employment or 

appointment 

(5) Registration 

(6) Terms of contract 

(7) Succession to command 

(8) Transfer of right to command 

(1) In General 

Subject to such restrictions as may be imposed by 
statute or by their contract, the appointment or employ¬ 
ment of a master is within the discretion of the owners 
of the vessel. 

Subject to such restrictions as may be imposed by 
statute or by their contract, the appointment or em¬ 
ployment of a master is within the discretion of the 
owners of the vessel. 60 So, one person may be em¬ 
ployed as master to superintend the loading and re¬ 
pairing of a vessel for sea, and another person em¬ 
ployed to take command of her on the voyage. 61 

(2) Who May Employ or Appoint 

The employment or appointment of a master Is ordi¬ 
narily vested in the owners, but, under some charters, 
it may be vested in the charterer, and in case of necessity 
the appointment of a master in a foreign port may be 
made by the resident consul of the country to which the 
vessel belongs. 

The employment or appointment of a master is 
ordinarily vested in the owners, 62 and, where a 
vessel is owned m shares, the appointment may be 
made by a majority in interest of the owners, if they 
act m good faith. 68 It has been held that in case 


47. TT.S.—Tiie Gazelle, Md, 9 S.Ct. 
139, 128 U.S. 474, 32 L.Ed. 496. 

58 C.J. p 263 note 28. 

48. TT.S.—Barreda v. Silsbee, Md., 21 
How. 146, 16 L.Ed. 86 

58 CJT. p 263 note 30. 

49. TT.S.—Barreda v. Silsbee, supra. 

BO. Conn.—Pitkin v. Brainerd, 5 
Conn. 451, 13 Am.D. 79. 

51. U.S.^The Gazelle, Md., 9 S.Ct. 

139, 128 TJ.S. 474, 32 L Ed. 496. 

58 C.J. p 263 note 33. 

58. TT.S.—The Edwin I. Morrison, N. 
14 S.Ct. 823, 153 U.S. 199, 88 
L.Ed. 688. 


53. Webster New Int.D. 

38 C.J. p 1385 note 60. 

54. N.Y —Burns v. IT. S Shipping 
Board Emergency Fleet Corpora¬ 
tion, 189 N.Y.S 267, 268. 

55. La —Millaudon v. Martin, 6 Rob. 
534, 538. 

38 C.J. p 1385 note 62. 

56. N.Y.—Hubbell v. Denison, 20 
Wend. 181, 182. 

57. N.Y.—Martin v. Farnsworth, 33 
N.Y.Super. 246, 260. 

38 C J. p 1385 note 64. 

58. La-^-Millaudon v. Martin, 6 Rob. 
534, 538 

38 C.J. p 1385 note 65. 
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59. Mass.—Arfridson v. Ladd, 12 
Mass. 173, 175 

60. U S.—Burkholder v. U. S., D.C. 

Pa, 56 F.Supp. 106—Jones v. Da¬ 
vis, D.C.N.Y., 13 F.Cas.No.7,460, 

Abb.Adm. 446. 

Contract as to term of employment 
see infra 5 58. 

61. TT.S.—Jones v, Davis, supra. 

62. U.S—Burkholder v. U. S, D.C. 
Pa., 56 F.Supp 106. 

63. N.Y.—McCready v. Thom, 51 N. 
Y. 454 

Fart owner, as ship's husband, has* 
authority to appoint a master.—Mc¬ 
Cready v. Thorn, supra. 
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of necessity, an appointment may be made by the 
resident consul of the country to which the vessel 
belongs, 64 as in the event of the death 66 or ab¬ 
sconding 66 of the master in a foreign port. 

Charterer. Under a charter amounting to such 
a demise of the vessel as places the charterer m 
complete control of it, the charterer may appoint 
a master during the term of the contract. 67 A 
clause in a war shipping charter, however, which 
provides that in the event that continued employ¬ 
ment of the master appears to be prejudicial to the 
interests of the United States in the prosecution of 
the war, or if the United States is dissatisfied with 
his conduct the owner shall make changes necessary 
in the appointment does not make the master the 
charterer’s man, 68 but, on the other hand, plainly 
recognizes the owner’s right to hire. 69 

(3) Who May Be Employed or Appointed 

Under a statute requiring the owner to make an oath 
that the master is a citizen of the United States, an alien 
cannot be regarded as a master de facto, and where 
there is only one American citizen among the crew, he 
may be made master as the only person entitled to com¬ 
mand. 

Under a statute with respect to the registration 
of vessels, requiring the owner to make an oath as 
to who is the master of the vessel and that he is a 
citizen of the United States, an alien, although in 
fact employed and actually serving as master, can¬ 
not be regarded as a master de facto. 70 So, where 
the only American citizen among the crew is the 
cook, he may be made master as the only per¬ 
son entitled to command. 71 Only sober persons 
should be placed in charge of vessels plying the 
seas or other navigable waters. 72 

(4) Form or Maimer of Employment or Ap¬ 

pointment 

Except in so far as a master is required by statute 
to undergo an examination and to receive a license, the 
law does not interfere with respect to the mode of ap¬ 


pointment of a master; no formalities are necessary, and 
the employment may be inferred from the circumstances. 

While in some maritime countries the mode of a 
shipmaster’s appointment is prescribed by law, 73 in 
this country, except in so far as a master is required 
by statute to undergo an examination before the 
local inspectors, as to his character, experience, and 
habits, and to receive a license, the law does not 
interfere with respect to the mode of appointment 
of a master. 74 No formalities are necessary to 
his employment, 75 and any mode of authorization 
competent to give power to one man to act for and 
bind another is sufficient to constitute him master of 
the vessel 76 The employment of a master may be 
inferred from the circumstances, 77 but the inference 
should leave no reasonable cause to doubt the fact. 78 

(5) Registration 

Provisions of a registration act have been held not 
to contemplate an inquiry into the legality or sufficiency 
of the master’s authority, and where one is in fact acting 
as master, the fact that his name has not been entered 
on the registry and enrollment of the vessel does not af¬ 
fect his actual status. 

Provisions of a registration act designed to secure 
the public revenue against the allowance to foreign 
vessels of privileges which only vessels of citizens 
of the United States are entitled to enjoy do not 
contemplate an inquiry into the legality or sufficiency 
of the master’s authority, 79 and, while the person 
in whose name as master a vessel is registered must 
ordinarily be deemed her master for every legal 
intent and purpose, 80 where one is in fact acting 
as master, the fact that his name has not been 
entered on the registry and enrollment of the vessel 
does not affect his actual status. 81 

(6) Terms of Contract 

The master’s contract of employment may Contain 
any stipulation that may be agreed on between the par¬ 
ties. 

The master’s contract of employment may contain 
any stipulation that may be agreed on between the 


64. U.S —The Giles Lonng, D C Me., 
48 F. 463 

58 C.J. p 264 note 47. 

65. U.S.—The Giles Loring, supra— 
Pickersgill v. Williams, D C.N.Y, 
19 PCas No 11,123. 

66 . XT S —The Jacmel Packet, D C. 
N.Y, 13 F.Cas.No.7,154, 2 Ben. 107. 

67. TT.S—Gibson v Manetto Co, 
Fla, 194 F 331, 114 CCA 291 

Charters generally see supra §5 26- 
56 . 

fiS. TT.S—Burkholder v. XT. S., D.C. 
* tPa, 56 FSupp. 106. 

69. TJ.S.—Burkholder v. U. S., supra 


70. U.S.—The Dubuque, D.CMich., 
7 F Cas.No 4,110, 2 Abb. 20 

Registry, enrollment, and license of 
vessels generally see supra § 3. 

Regulations and requirements as to 
licensing of officers of vessels see 
supra § 6. 

71. Wash—Knutson v. Hansen, 251 
P. 852, 141 Wash. 623 

72. XT S —The Lauretta Speddin, Md , 
184 F 283, 106 C C A 425. 

73. U S.—The Boston, D.C.N.Y., 3 

FCas No 1,669, 1 Blatchf. & H. 309. 

74. U S.—The Boston, supra. 

License see supra § 6. 

75. XT S.—The Boston, supra. 
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76. Conn —Clark v. Richards, 1 
Conn 54. 

58 C J p 264 note 61. 

77. US—Jones v. Davis, D C N.Y., 
13 FCas No.7,460, Abb Adm 446. 

78. U.S.—Jones v. Davis, supra. 

79. U.S—The Boston, D.CN.Y., 3 F. 
Cas No 1,669, 1 Blatchf. & H. 309. 

Registration of vessels see supra § 
3. 

80. U.S.—Adams v. Wyoming, D.C. 
N.J., 1 F Cas No.71. 

58 C.J. p 264 note 66. 

81. U.S.—Davidson v. Baldwin, 
Mich, 79 F. 95, 24 C.C.A. 453. 

58 C.J. p 264 note 67. 
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parties, 82 even though a particular stipulation would 
be unreasonable if set up as a usage, 83 or oppressive 
if imposed on a member of the crew. 84 Where a 
contract of employment is made under which the 
wages are to be a certain sum per month and in 
which no definite time of continuance is specified, 
the hiring is a monthly hiring. 85 

(7) Succession to Command 

The mate or a member of the crew who, by reason 
of his citizenship, is the only person entitled to the com¬ 
mand, succeeds to the authority of the master on separa¬ 
tion of the master from the vessel by death or casualty 
or m case of his sickness or such other cause as shall 
render him incapable of having the command; and on his 
succession to the command his authority is the same as 
that of the original master. 

The mate succeeds to the authority of the mas¬ 
ter upon separation of the master from the vessel by 
death or casualty, 86 or m case of his sickness, 87 
or such other cause as shall render him incapable 
of having the command, 88 and it has been said that 
this substitution is a contingency which is contem¬ 
plated by his engagement and which cannot be de¬ 
clined by him but by a default of duty; 89 on his 
succession to command, his authority is the same as 
that of the original master, 90 until he is regularly 
displaced by the legal owner, 91 and he has the right 
to resort to all lawful means to aid him in the ef¬ 
fectual establishment of his command. 92 A member 
of the crew who, being by reason of his citizenship 
the only person entitled to the command, is made 
master on the original master’s giving up his com¬ 
mand and leaving the vessel has the same status 
and authority as if originally commissioned as mas¬ 
ter. 93 


(8) Transfer of Right to Command 

The contract of the master is, in the absence of an 
agreement, not transferable. 

The contract of the master is in its nature per¬ 
sonal, and, in the absence of an agreement, not 
transferable. 94 The sale of an interest in the 
vessel by a part owner who is also master carries 
no right to the command, 95 and a contract to sell 
the command, even by the owners of a majority in¬ 
terest, is incapable of enforcement. 96 

§ 58. - Duration and Termination of Re¬ 

lationship 
a In general 
b. Removal or discharge 

a. In General 

The term or duration of a master’s employment or¬ 
dinarily depends on the terms of the contract employing 
him, and, in the absence of an express limitation, is 
presumed to continue until the owners by some declara¬ 
tion or overt act remove him. 

The term or duration of a master’s employment 
ordinarily depends on the terms of the contract em¬ 
ploying him, 97 and, m the absence of an express 
limitation, is presumed to continue lentil the own¬ 
ers by some declaration or overt act remove him. 9S 
The death of a part owner does not ipso facto re¬ 
voke the authority of the master of a vessel as to 
such part owner’s share 99 The sequestration of a 
vessel by the government terminates the relationship 
existing between a master and the owners of the 
vessel. 1 

b. Removal or Discharge 

The owner cannot, without incurring liability In dam- 


82. TJ S.—Bourne v. Smith, D C 
Mass., 3 F.Cas No 1,701, 1 Lowell 
547. 

58 C J. p 265 note 68. 

83. XJ S.—Bourne v. Smith, supra 

84. U.S.—Bourne v. Smith, supra 

85. N S.—Schooner Lavoma, Ltd. v 
Lowe, 54 N-S. 159 

<*6. U.S—The Boston, DCNIJF 
Cas No 1,669, 1 Blatchf. & H. 309— 
Carrington v. The Ann C. Pratt, D. 
C Me , 5 F.Cas.No 2,445, 10 N.Y.Leg. 
Obs 193 

87. Mass.—Copeland v. New England 
Marine Ins. Co, 2 Mete. 432. 

88. U.S.— Corpus Juris cited In Es- 
candon v. Pan American Foreign 
Corporation, D.C. Tex., 12 F.Supp 
1006, 1007. 

Mass —Copeland v. New England 
Marine Ins Co., 2 Mete 432. 

89. U.S.—Carrington v. The Ann C 

Pratt, D.C Me., 5 F Cas.No 2^445, 
10 N.Y.LegObs, 193. — 


90. U S —Corpus Juris cited in Es- 
candon v Pan American Foreign 
Corporation, D.C.Tex., 12 F Supp 
1006, 1007—Carrington v. The Ann 
C Pratt, D'C Me, 5 F Cas No.2,445, 
10 NY.LegObs 193. 

91. US—The Boston, DCNY, 3 
F Cas.No 1,669, 1 Blatchf. & H 309 

92. Mass —Copeland v New England 
Marine Ins Co., 2 Mete 432. 

93. Wash.—Knutson v Hansen, 251 
P. 852, 141 Wash. 623 

94. U S.—The Lizzie Merry, D.C N 
Y., 15 F Cas No.8,423, 10 Ben 140. 

58 C J. p 265 note 82. 

95. Pa.—Williams v. Ireland, 11 
Phila 273, 2 Wkly.N.C. 442. 

58 C.J. p 265 note 83. 

96. Pa.—Williams v. Ireland, supra. 

97. U.S —Slocum v. Swift, D.C 
Mass., 22 F Cas No 12,954, 2 Low¬ 
ell 212. 

58 C J. p 265 note 86. 


Term for which wages can be collect¬ 
ed see infra § 68. 

98. U S —Fox v Holt, D.C, 9 F Cas. 
No 5,012, 4 Ben. 278, 36 Conn. 558. 

58 C J. p 265 note 87. 

Routine assignment 

Where vessel master, hired at will* 
received letter of instructions in¬ 
forming him of next voyage, cargo, 
destination, and agents to contact, 
and giving him other general instruc¬ 
tions, and letter ordered master to 
take vessel to another country but 
contained no mention of tenure of 
employment, letter was routine as¬ 
signment, and not an offer of con¬ 
tract for duration of voyage —Higbee 
v American Foreign S S. Corp, D C. 
Pa., 94 F Supp. 921. 

99. Me.—Grant v. Carver, 75 Me. 
524. 

1. N.J.—Hill v. Stetson, 39 N.J.Law 
84. 
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ages, dismiss before the end of the term one employed as 
master for a definite term except for sufficient cause, 
but in case of a general employment or a hiring at 
will the master may be discharged by the owner at any 
time without the necessity of assigning a cause therefor. 

The owner cannot, without incurring liability in 
damages, dismiss before the end of the term one 
employed as master for a definite term, 2 as for a 
particular voyage 3 or for a particular time, 4 except 
for sufficient cause. 5 In case of a general employ¬ 
ment, however, the master may be discharged by 
the owners 6 or a majority in interest thereof 7 at 
any time without the necessity of assigning a cause 
therefor, 8 although he is a part owner of the ves¬ 
sel. 9 So where the hiring of the master is no 
more than a hiring at will, the owner has the ab¬ 
solute right to discharge him with or without 
cause. 10 

Charterer. A clause in a war shipping charter 
which provides that, in the event that continued 
employment of the master appears to be prejudicial 
to the interests of the United States m the prosecu¬ 
tion of the war, or if the United States is dis¬ 
satisfied with his conduct, the owner shall make 
changes necessary in the appointment plainly rec¬ 
ognizes the owner’s right to discharge, 11 and gives 
the charterer no right to discharge objectionable 
personnel, 12 but only a contract right against the 
owner in this respect, 13 and has to do with potential 
disloyalty or treason in a vital war service, 14 and 
not with the skill, capacity, or experience of the 
ship’s complement as seamen. 15 


§ 59. Authority and Duties 

The court will seldom question the Judgment of a 
master in making his decisions as to the proper handling 
of his vessel. 

The court will seldom question the judgment of 
a shipmaster m making his decisions as to the 
proper handling of his vessel. 16 

§ 60. - Scope and Extent in General 

The master of a seagoing vessel has full control of the 
ship and all on board, and generally it is his right and 
duty, in the exercise of a sound discretion and in good 
faith, to do all things with respect to the equipment and 
conduct of the voyage which are reasonably necessary to 
the protection and preservation of the interests under 
his charge. 

The master of a seagoing vessel has full control 
of the ship and all on board. 17 As a general rule, it 
is his right and duty, in the exercise of a sound 
discretion and in good faith, to do all things with 
respect to the equipment and conduct of the voyage 
which are reasonably necessary to the protection 
and preservation of the interest under his charge, 
whether that of owners, charterers, cargo owners, 
or underwriters, 18 and in case of necessity or ca¬ 
lamity during the voyage, the master, in the absence 
of the parties concerned, is, by law, created their 
agent, and his acts done under such circumstances 
in the exercise of a sound discretion and m good 
faith are binding on such parties. 19 He may act 
as agent of the owners or consignees of the cargo, 
m their absence, to the extent that it may be rea¬ 
sonably necessary for him to act to protect or pre¬ 
serve the cargo in the course of the voyage; 20 but 


2. U.S.—Clayton v. The Eliza B 
Emory, C.C N.J., 4 F. 342. 

68 C.J. p 265 notes 90-92. 

3. U.S —Montgomery v. Henry, Pa , 
1 Dali. 49, 1 L.EtL 32, X Am.D. 223. 

4. Mass.—Moore v. Curry, 106 Mass. 
409. 

5. US —Black v. People’s Coal Co, 
D.C.Pa, 180 F. 318 

68 C.J. p 265 note 93. 

6. U.S—Lombard SS! Co. ▼. Ander¬ 
son, Md., 134 F. 568, 67 C C.A. 432 

58 C J. p 266 note 95. 

7. N.Y.—Ward v. Ruckman, 36 N.Y. 
26, 93 Am.D 479, 1 Transcr.A. 172 

58 C J. p 266 note 96 

8 . U.S — Montgomery v. Henry, Pa, 
1 Dali. 49, 1 Am.D. 223, 1 LEd. 32, 
—Higgins v. Jenks, C.C.Me„ 12 F 
C5as.No 6,468, 3 Ware 17. 

9. U S.—Clayton v The Eliza B. Em¬ 
ory, C.CN.J., 4 F. 342. 

58 C.J. p 266 note 98. 

10. U.S.—Higbee v. American For¬ 
eign S. S. Qorp., D.CPa., 94 F.Supp. 
921. 


Discrepancy in master’s account held 
sufficient cause for discharge 
U S —Higbee v. American Foreign S. 
S, Corp., supra. 

1L U S.—Burkholder v. U. S„ DC. 
Pa., 56 F.Supp. 106. 

12. U.S.—Burkholder v. IT. S, supra. 

13. U.S.—Burkholder v. XT. S, supra. 

14. U S.—Burkholder v. XJ. S , supra. 

15. U.S.—Burkholder v. U. S, supra. 

16. U.S.—The Maurice R. Shaw, D C. 
Me., 46 F.Supp. 767. 

Power or authority of master to: 
Arbitrate salvage claims see Sal¬ 
vage § 111. 

Hypothecate vessel see infra 5 91. 
Make contract of towage see the 
C.J.S. title Towage 5 6, also 63 
C.J. p 8 note 23-p 9 note 33. 
Make contracts of salvage see Sal¬ 
vage S 110. 

Order general average act see in¬ 
fra § 225. 

17. Wash—Aquino v. Alaska S. S. 
Co., 91 P.2d 1014, 199 Wash 490. 
Officer of ship, whether master or 

mate, is in full charge of vessel when 
she is docked, and has supervision of 
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deck and hatchways and coverings 
thereof.—Petersen v. Klitgaard, 299 
P. 54, 212 Cal. 516, certiorari denied 
Peterson v Naknek Packing Co., 52 
S.Ct. 128, 284 US. 672, 76 LEd 569. 

18. U.S.— 1 The Styna, N.Y., 22 S.Ct. 
731, 186 U.S. 1, 46 L.Ed. 1027. 

58 C.J. p 266 note 3. 

Protection against trespassers 

(1) Captain of vessel, as such, has 
the duty to protect and safeguard it 
and to keep trespassers from it.— 
The H. S. Inc., No. 72, C.C.A.N.J., 130 
F.2d 341. 

(2) A boy hanging to bumper of 
moored scow while swimming in riv¬ 
er was a trespasser whom it was 
scow captain’s duty to remove.—The 
EL S., Inc., No. 72, supra. 

19. U.S.—Harrison v. Fortlage, Pa., 
16 S.Ct. 488, 161 U.S. 57, 40 L.EdL 
616. 

58 C J. p 266 note 4. 

Master as agent of owners or char¬ 
terers generally see infra j 63. 

2a U.S.—Spear v. Place, Tex., 11 
How. 522, 13 L.E0. 796. 

Authority and duties as to cargo 
generally see infra $ 63. 
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he cannot, without special authority, represent or act 
for any part of the cargo after it is delivered to the 
consignees. 21 

§61. - Accounting to Owner or Charterer 

It is the duty of the master of a vessel to render a 
full and satisfactory account to the owners or charterers 
of the vessel. 

It is the duty of the master of a vessel to ren¬ 
der a full and satisfactory account to the owners 
of the vessel of all moneys received, 22 or which 
should have been received, 23 and of the disburse¬ 
ments and expenditures of the vessel during a 
voyage, 24 before he is entitled to any wages 25 

Charterer. The master may be required to pro¬ 
duce his accounts to the charterer 26 or his agents 27 

§ 62. - As to Passengers and Crew 

By maritime law the master has all the authority 
of command aboard a vessel, and matters pertaining 
to the crew and passengers, including the duty of pro¬ 
tecting him from maltreatment while aboard his ship, 
are intrusted to him. 

By the maritime law the master has all the au¬ 
thority of command aboard the vessel, 28 and mat¬ 
ters pertaining to the crew are intrusted to the 
master or captain of the ship, 29 who, under the 
maritime law is the guardian of the seamen as 
wards of the admiralty. 30 He also has a neces¬ 
sary control over his passengers. 31 Further, the 
master has the duty of interposing his authority to 


protect both passenger and seaman from maltreat¬ 
ment while on board his ship. 32 With respect to 
passengers, the master owes a higher and more 
delicate duty than he owes to his crew; 33 it is his 
duty to protect his passengers from harm with 
the care, skill, and prudence which an exceedingly 
competent and cautious man would bring to the 
task in like circumstances 34 The master or agent 
of the vessel must make up at the expense of the 
owners the accounts between the ship and officers 
or seamen 35 

» 

§ 63. -As Agent for Owners or Charter¬ 

ers 

a. In general 

b Repairs, supplies, and other neces¬ 
saries 

c. Contracts of affreightment 

d Authority and duties as to cargo in 
general 

e. Authority as to purchase of cargo 

f. Collection of freight or demurrage 

g. Borrowing money 

h. Execution of bonds, notes, and bills of 

exchange 

i. Allowance or settlement of claims 
a. In General 

The master is deemed the agent of the owners or 
charterers for all details of navigation and care or 
management of the ship; consequently, they are bound 


21. US—Spear v. Place, supra. 

22. U.S.—Higbee v. American For¬ 
eign S. S. Corp, DCPa, 94 F.Supp. 
921. 

58 C.J p 26S note 7. 

23. U.S.—Babcock v. Terry, D C. 
Mass., 1 F Cas No.702, 1 Lowell 66 

24. U.S.—Robinson v Hinckley, C.C. 
NT., 20 F.Cas.No 11,954, 2 Paine 
457. 

25. U.S—Robinson v. Hinckley, su¬ 
pra. 

26. U S —Mauran v. Warren, D C. 
Mass., 16 F.Cas No.9,310, 2 Lowell 
53. 

27. U S —Mauran v. Warren, supra 
58 CJ. p 267 note 12 

28. U.S.—Butler v. McClellan, DC. 
Me., 4 F.Cas No 2^242, 1 Ware 220. 

Duty of inferior officers and common 
seamen to obey lawful commands 
of master see Seamen § 223 

j29. U.S.^-Tbe Marguerite W., D.C, 
Wls., 49 F.Supp 929, affirmed, C.C. 
A., 140 F.2d 491. 

r 1 1 * 

86. U.S.—rSjpteUman > v. American 
Barge Line Co., C.A,Pa„ 17© F.2d 
716. ■■ * 


Paternal responsibilities 

(1) Relationship of a ship captain 
to his crew is traditionally paternal 
and he is the crew’s legal guardian 
in sense that it is a part of his duty 
to look out for their safety and care 
whether or not they make a distinct 
request for it.—Monteiro v. Paco 
Tankers, DC.Pa, 93 FSupp. 93. 

(2) A ship’s master has paternal 
responsibilities to his crew but such 
duties come into being only after em¬ 
ployment has begun and are not in¬ 
volved in the hiring of seamen —Pot¬ 
ter Title & Trust Co v Ohio Barge 
Line, CAPa,, 184 F 2d 432, certiorari , 
denied 71 S.Ct. 567, 340 US. 955, 95 
LEd. 689. 

(3) The paternal responsibilities of 
a ship's captain do not include duty 
of requiring medical approval before 
hiring an apparently competent but 
previously hospitalized seaman who 
is seeking and accepts employment. 
—Potter Title ,& Trust Co. v. Ohio 
Barge Line, supra. 

Duty to furnish medical care In gen¬ 
eral 

(1) The captain of a vessel owes 
the duty of providing medical care to 
an injured member of his crew.—, 
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Rodgers v. U S. Lines Co., C.A.V*., 
189 F.2d 226. 

(2) Ship's master is not expected 
to exercise the skill of physician m 
recognizing the ailments of his crew 
and rendering suitable treatment 
therefor—Potter Title & Trust Co. 
v Ohio Barge Line, C.A Pa-, 184 F 2d 
432, certiorari denied 71 S.Ct. 567, 
340 US. 955, 95 LEd. 689. 

(3) Maintenance and cure of dis¬ 
abled seamen see Seamen §§ 172-187 

31, US—Krauskopp v Ames, DC, 
14 FCas.No 7,931, 4 PaLJR. 100. 

58 C J. p 267 note 17. 

32. US —The Lizzie Burril, D.C 
Ala., 115 F. 1015. 

58 C.J. p 267 note 18. 

Maltreatment of seamen generally 
see Seamen §$ 222-236. 

33. US —Smith y. Wilson, DC.Ala., 
22 F Cas No 13,128, 31 How.Fr., N. 
T, 272 

58 C J. p 267 note 19. 

34, U.S.—Yoltmann v. United Fruit 
Co., C.CANY., 147 F 2d 514. 

.35, Hawaii.—Warren v. Rush, 2 Ha¬ 
waii 468. 

58 C.J. p 267 note 20. 
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by all acts done or contracts entered Into by him within 
the scope of his authority relative to the regular busi¬ 
ness of the vessel. 

In general the master is deemed the agent of 
the owners for all details of navigation and care 
or management of the ship; 36 and, where the ves¬ 
sel is under charter, he is deemed the agent of the 
charterer for such matters as relate to the receipt 
and delivery of cargo, and to the earnings of the 
vessel which go to the charterer, 37 and as to oth¬ 
er matters within the scope of the authority, ex¬ 
pressly or impliedly, vested in him by the char¬ 
terer. 33 For some purposes he is deemed the agent 
of both the owner and the charterer, 39 consequent¬ 
ly, they are bound by all acts done or contracts en¬ 
tered into by him within the scope of his author¬ 
ity relative to the regular business of the vessel, 40 
but they are not bound by the acts or contracts of 
the master beyond the scope of his authority, 41 
unless they assent to or ratify them 42 A master’s 
general powers as agent are so much a matter of 
law that persons dealing with him are bound to take 
notice of them at their peril. 43 As agent of the 
owner, knowledge of the master is knowledge of 
the owner. 44 

The master’s power to bind his owners is but a 
branch of the general law of agency, 45 and is such 
as is conferred on him by the laws of the country 


to which his vessel belongs. 46 In many respects, 
however, the authority of a master is, from the 
necessities of the case, more extensive than that 
of an ordinary agent; 47 but in order that he may 
exercise extraordinary powers, exigencies must 
arise in which it is impossible for the owners or 
their general agent to be consulted and the necessi¬ 
ties of the business require that he should act 
promptly. 48 

Delegation of authority. In general, the master 
cannot delegate all of his authority as agent; 49 
but m an emergency 50 he may employ experienced 
agents to assist him, 51 and may request the ship’s 
brokers to contract as his agent for outfitting the 
vessel. 52 

Good faith and loyalty. Like other agents, the 
master must act with entire good faith and loyalty 
to his employers’ interests. 53 So the master of a 
ship cannot become a purchaser at a sale of prop¬ 
erty which is sold by his authority as agent of the 
owners. 54 

b. Repairs, Supplies, and Other Necessaries 

The master has implied authority to bind the vessel or 
the owners for whatever necessaries are reasonably fit 
and proper for the safety of the vessel and the due per¬ 
formance of the voyage, where the owners are absent. 

The master has implied authority to bind the ves- 


36. U.S—Hi ghee v. American For¬ 
eign S. S Corp , D C Pa , 94 F Supp. 
921—The Drottmng Sophia, D C. 
NY, 153 F 1017. 

La.—Leefe v. Walker, 18 La. 1. 

N.Y —Moss v. Husted, 66 NY. 539 
Va.—Morewitz v Societe Nationale 
D’Affretements, 156 SE 376, 155 
Va 802. 

58 CJ. p 267 note 21, p 268 note 30 
[a]. 

Liability as between owner and char¬ 
terer: 

In general see supra § 34. 

For negligence of master of harbor 
craft see supra § 52. 

37. US —The Santona, D C N Y , 152 
F 516—The Brig Maria, 39 CtCl 
39. 

Charterer as owner pro hac vice see 
supra § 34. 

38. NY —Oldman-Magee Boiler 
Works v. Ocean, etc., Transp. Co., 
205 NYS. 550, 210 App Div. 183. 

39. U-S—The Surprise, Mass., 129 
F. 873, 64 C.C A. 309. 

58 C.J p 268 note 24. 

40. Va.—Morewitz v. Societe Na¬ 
tionale D'Affretements, 156 S.E. 

' 376, 155 Va. 802 
58 C.J. p 268 note 25. 

Intervention In legal proceedings; 
employment of attorney 
Master of ship may intervene for 


defense of ship in legal proceedings 
against her, and he had apparent au¬ 
thority to employ attorney to per¬ 
form services preventing restraint of 
ship; hence, shipowner was liable in 
contract for attorney's fees.—More¬ 
witz v. Societe Nationale D’Affrete- 
ments, supra. 

Medical attention for mariners on 
ship 

(1) The master of the vessel is 
agent of the owners with authority 
to furnish to all manners on the 
ship medical attendance at the cost 
of the owners—Scarff v. Metcalf, 13 
NE 796, 107 NY. 211, 1 Am S R. 807 
and note—2 C J. p 662 note 11. 

(2) Authority of master with re¬ 
spect to matters pertaining to crew 
generally see supra § 62. 

(3) Maintenance and cure of dis¬ 
abled seamen see Seamen §§ 172-187. 

41. Mich—Strong v. Saunders, 15 
Mich 339 

58 C J p 268 note 27. 

42. Del.—Davis v. Marshall, 4 Del. 
64. 

43. Ind—Holcroft v. Halbert, 16 
Ind 256. 

44. U.S —Stevens v. R. O’Brien & 
Co, C.C. A Mass , 62 F 2d 632 

58 CJ. p 267 note 21 [b]. 

45. N.J.—May v. Hurley, 71 A. 913, 
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77 NJLaw 611, 613, 134 Am.S.R 
796, 18 Ann Cas 874. 

58 C J P 268 note 34. 

48. U S —Pope v Nickerson, C C. 
Mass, 19 F Cas No.11,27 4, 3 Story 
465. 

N.Y.—Hanschell v Swan, 51 N.Y S. 
42, 23 Misc. 304. 

47. N.Y.—Merritt v. Walsh, 32 N.Y. 
685. 

48 . NJ—May v Hurley, 71 A. 913, 
77 N J Law 611, 613, 134 Am S R 
796, 18 Ann.Cas. 874. 

58 CJ*. p 269 note 37. 

49. Hawaii —Caplan v. Hoffschlae- 
ger, 2 Hawaii 291. 

N.Y —Commercial Nat. Bank v. Slo- 
man, 106 NYS. 508, 121 App.Div. 
874 

50. U S —The Ripon City, Ga., 102 F. 
176, 42 C.C.A. 247. 

51. U.S.—The Ripon City, supra. 

52. NY.—Commercial Nat Bank v. 
Sloman, 87 NE 811, 194 N.Y. 506. 

53. U S.—Higbee v. American For¬ 
eign S. S. Corp., D.C.Pa., 94 F.Supp. 
921. 

Duty to render a full and satisfac¬ 
tory account of all moneys received 
see supra § 61 

54. U.S.—Barker v. Marine Ins Co, 
C C R.I., 2 F.Cas.No.992, 2 Mason 
369. 

58 C.J. p 269 note 43* 
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sel 55 or the owners 56 for whatever necessaries are 
reasonably fit and proper for the safety of the ves¬ 
sel and the due performance of the voyage, where 
the owners are absent. Accordingly, unless credit 
therefor is given exclusively to the master or to 
third persons, 57 or unless some other person has 
such authority in the particular instance and this 
is known to the creditor, 58 the master may bind 
the owners for necessary repairs, 59 equipment, 60 
and other supplies, 61 services of seamen, 62 assist¬ 
ance in discharging cargo, 63 or necessary port 
charges. 64 Interested persons may assume that 
he has such authority, unless something appears to 
suggest the contrary, and put them on inquiry. 65 
He cannot, however, bind the owners for items 
which are not necessaries unless he is specially au¬ 
thorized to do so; 66 nor can he purchase supplies 
or merchandise for third persons on the credit of 
the owner of the vessel. 67 Where the master is 
also the owner and by the terms of the charter party 
bound to make substantial repairs, he will, in or¬ 
dering repairs, be deemed to have acted as prin¬ 
cipal, and not as agent for the charterer. 68 

Opportunity to communicate with owners or 
agents. While the rules under consideration ap¬ 
pear to be well settled where the master acts in a 
foreign port from which communication cannot 
readily be had with the owners or their agents, 69 
there is some conflict as to his power in a home 
port, or where the owners or agents may be com¬ 
municated with. In some jurisdictions it is held 


that the master may bind the owner for necessaries, 
such as supplies or repairs, either in a foreign 
port, or even m the home port, 70 unless he in fact 
has no such authority and the persons dealing with 
him have knowledge of that fact, 71 or unless the 
supplies or repairs are furnished on the exclusive 
credit of the master. 72 In other jurisdictions, how¬ 
ever, this authority is limited to a foreign port or 
a home port where the owners do not reside and 
are not within easy access of the master, 73 and 
where the owners or their agent are at the port 
of the vessel’s anchorage or so near it that they 
can be readily consulted or can be reasonably ex¬ 
pected to interfere personally, the master cannot, 
without consulting them, pledge the owners* credit 
for the ship’s necessaries, and, hence, the owners 
will not be liable on such a contract, 74 unless the 
master has special authority for that purpose, 75 
or the owners have held him out as having such 
authority, 76 or have ratified the contract after it 
was made. 77 

c. Contracts of Affreightment 

The captain of a vessel Is not the general agent of 
the owner with power to make general contracts as to 
shipments; and, where the vessel is loaded wholly by 
the owners and is not employed in carrying freight for 
hire, the master has no authority to enter into contracts 
of affreightment. The master of a vessel engaged in 
carrying freight may enter into binding contracts of 
affreightment on such terms as are authorized by the 
usual course of trade of his vessel. 

As a general rule, the captain of a vessel is not 


55. U S.—The H. A. Baxter, D.C. 
Conn-, 172 F. 260, affirmed 179 F. 
1018, 102 C.C A. 663. 

Authority of master as to: 

Binding- cargo for repairs see infra 
§ 66 . 

Borrowing of money for repairs 
see infra subdivision g of this 
section. 

Employment of pilot see Pilots § 8 
Giving of bottomry bond for re¬ 
pairs see infra § 91 
Towage contracts see the C.J S. ti¬ 
tle Towage 5 6, also 63 C.J. P 8 
note 23—p 9 note 33. 

56. US—Neset v. Christensen, D.C. 
N.Y., 92 F.Supp, 78. 

Hawaii.—Spencer v. Bailey and Gil¬ 
bert, 1 Hawaii 216. 

58 CJ. P 269 note 46. 

57. NC.—-Williams v. Wmdley, 86 
N.C. 107. 

58 C.J. p 269 note 48. 

58. U S.—The Joseph Cunard, D.C.N. 
Y., 13 F.Cas.No 7,535, Olcott 120— 
Philips v. Ledley, Pa., 19 F.CasNo. 
11,096, 1 Wash.C.C. 226. 

59. Md—Stirling v. Nevassa Phos¬ 
phate Co, 35 Md 128, 6 Am R. 372 

58 C.J. p 269 note 50. 


60. U S —Schultz v. Bosman, D C 
Md, 21 F.Cas.No 12,488, 5 Hughes 
97. 

58 C J. p 269 note 51. 

61. Hawaii—Spencer v. Bailey and 
Gilbert, 1 Hawaii 216. 

58 C J. p 270 note 52. 

62. Mo—Carr v Burke, 32 Mo 233 
NY—Kohler v. Wright, 20 NY.Su- 

per. 318. 

63. U S—-Noyes v Munson SS. Line, 
DCNY., 173 F 814 

58 C J. p 270 note 54 

64. N.Y—Chicago Commercial Nat. 
Bank v Sloman, 106 N Y S. 508, 
121 AppDiv 874 

58 C.J p 270 note 55 

65. US —Black Diamond Coal-Mm 
Co. v The H C. Grady, I> C Cal, 
87 F 232. 

66 . Me.—Whitten v. Tisdale, 43 Me 
451. 

58 CJ. p 270 note 57. 

Apparent necessity sufficient 

The furnisher of supplies is not 
bound to show that there was a posi¬ 
tive necessity for such supplies; it 
is sufficient if there was an appar¬ 
ent necessity—Spencer v. Bailey and 
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Gilbert, 1 Hawaii 216—58 C.J p 270 
note 57 [a]. 

67. La.—Calef v The Bonaparte, 1 
Rob 463, 38 Am D 190. 

68 . N Y —Oldman-Magee Boiler 

Works v Ocean, etc, Transp. Co , 
205 N.YS 550, 210 AppDiv 183 

69. U S.—Black Diamond Coal-Mm. 
Co v. The H. C Grady, D.C.Cal, 87 
F. 232. 

58 C.J. p 270 note 61. 

70. Cal —Crawford v. Roberts, 50 
Cal 235. 

58 CJ p 270 note 63. 

71. NY.—Provost v. Patchin, 9 N. 
Y 235 

58 C J p 271 note 64. 

72. Pa—Wmsor v. Maddock, 64 Pa. 
231. 

73. U S.—Schultz v Bosman, D C. 
Md., 21 F.Cas No 12,488, 5 Hughes 
97. 

58 C.J. p 271 note 66. 

74. U.S—Schultz v. Bosman, supra. 
58 C.J. p 271 note 67. 

75. Md.—Pentz v. Clarke, 41 Md. 327. 
58 C-J. P 271 note 68. 

76. Md—Pentz v Clarke, supra. 

77. Md.—Pentz v. Clarke, supra. 
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the general agent of the owner with power to make 
general contracts as to shipments, 78 and it has been 
said that the contracts of the master or other agent 
on the voyage or in foreign ports bind only the 
Ship. 79 Where a vessel is loaded wholly by the 
owners and is not employed in carrying freight for 
hire, the master thereof has no authority to enter 
into contracts of affreightment, 80 unless the own¬ 
ers assent, 81 except where it is necessary m a 
foreign port to diminish the loss to the owners or 
charterers, by reason of the failure to obtain an 
expected cargo. 82 The master of a vessel engaged 
in carrying freight may enter into contracts of af¬ 
freightment binding on the owners on such terms as 
are authorized by the usual course of trade of his 
vessel, 83 particularly at a foreign port, 84 unless the 
owner is on board attending exclusively to the ship¬ 
ment of the cargo, 85 or unless such authority is 
given to another. 86 

cL Authority and Duties as to Cargo in Gen¬ 
eral 

It Is the duty of the master as such to see to the 
safekeeping and transportation of the cargo, and although 
he may be authorized to act as supercargo during the 
voyage, his acts as supercargo are not binding on the 
owners of the vessel or on the vessel. 

It is the duty of the master to see to the safe 
transportation of the cargo, 87 and also, as discussed 
supra § 40, to see to the safe loading and stowage 
thereof; other than this he has no authority’' to 
exercise or duty to perform in respect of the car¬ 
go, 88 except as duties may arise with respect to its 
sale or disposition, as discussed infra § 66. As 
shown infra § 171, the supercargo, if there is one, 
represents the owners of the cargo. The master, 
however, may be authorized to act as supercargo 
during the voyage, 89 as where he is also the con¬ 


signee of the cargo for sale; 90 and when he acts 
as supercargo, what he does relative to the safe¬ 
keeping 91 and transportation of the cargo, 92 he does 
as master, and binds the owner of the vessel, 93 
but what he does relative to its sale and disposition 
after reaching the port of destination, he does as 
supercargo, 94 and neither the owners 95 nor the 
vessel itself 96 is responsible therefor. The master 
of a vessel m a foreign port has not implied au¬ 
thority to bind the owners by an agreement with 
brokers, who are loading her for a voyage for a 
fixed commission, that she shall be consigned to 
them at the port of destination, with a right on 
their part to supply the wharf and stevedore for 
her discharge, and collect all freight and general 
average for an additional commission. 97 

6. Authority as to Purchase of Cargo 

It is not within the general powers of a master to 
purchase a cargo on behalf of the owners. 

As a general rule, it is not within the general pow¬ 
ers of a master to purchase a cargo on behalf of 
the owners, 98 and the owners are not liable for such 
purchases by the master unless previously author¬ 
ized 99 or subsequently ratified. 1 On the failure 
of the charterers of a vessel to furnish cargo at a 
certain port, the master is required to use reason¬ 
able efforts to diminish the charterer’s loss, 2 but 
in order to do so he is not bound to purchase car¬ 
go at his own risk, 3 or to go to other ports to ob¬ 
tain it. 4 

f. Collection of Freight or Demurrage 

The master has the authority and duty to collect 
freight due on goods carried on his vessel and demur¬ 
rage. 

As a general rule, the master has the authority 


78. Ala—Tennessee River Nav. Co. 
v Walls, 92 So. 202, 18 Ala-App. 
305. 

79. U.S.—The Fred E. Hasler, C.C.A. 
N.Y, 65 F 2d 589 

80. Mass—Walter v. Brewer, 11 
Mass. 99 

N.Y —King v. Lenox, 19 Johns 235. 

81. Mass—Walter v. Brewer, 11 
Mass. 99. 

82. U.S.—Crabtree v. Clark, C.C. 
Ohio, 6 F-Cas No 3,314, Sprague 217. 

83. La.—Porter v. Curry, 7 La. 233. 
58 C-J. p 271 note 75. 

84. NT.—Ward v. Green, 6 Cow. 
173, 16 AmD 437. 

IST.Cl—M urfree v. Redding, 2 NC. 276. 

85. If.Y—Ward v. Green, 6 Cow. 
‘173, 16 Amt) 437. 

86 . U4> —Naylor v Baltzell, C.C. 
M<L, 17 F CasJN'o.10,061, Taney 55. 


87. U.S.—The Oakley C. Curtis, C.C. 
A.N.Y., 4 F.2d 979, certiorari denied 
France, etc, SS Corp v. Midland 
Seed Products Co, 45 S Ct. 354, 267 
U.S 599, 69 LEd. 807—Ross v The 
Active, Pa., 20 F.Cas.No.12,071, 2 
Wash.CC. 226. 

88. U.S.—Ross v. The Active, supra. 

89. U S.—Smedley v. Yeaton, D C., 
22 FCas No 12,965, 3 Cranch C.C. 
181. 

58 C.J. p 271 note 89. 

90. U S —Smedley v. Yeaton, supra. 
58 C.J. p 272 note 90. 

81. U S.—The Waldo, D C.Me., 28 F. 

Cas.No.17,056, 2 Ware 165. 

58 CJ. p 272 note 93, 

92. U.S—The Maiden City, U.C-Ala., 
33 F 715—The Waldo, B.CMe, 28 
F.Cas.No.17,056, 2 Ware 165. 

93. U.S.—The Maiden City, D.C.Ala., 
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33 F. 715—The Waldo, DC.Me., 28 
F.Cas.No.17,056, 2 Ware 165. 

94. US —The Waldo, supra. 

58 C.J. p 272 note 94. 

95. ’U.S.—The Waldo, supra. 

96. U S —The Waldo, supra. 

58 C J. p 272 note 96. 

97. Mass.—Warren v. Skolfleld, 104 
Mass. 503. 

98. Me.—Hewett v. Buck, 17 Me. 147, 
35 AmD. 243. 

58 C J. p 272 note 98. 

98. N.Y.—Bidenlac v. Smith, 31 N.Y. 

259. , , 

58 C.J. P 272 note 99. 

L Me.—Lyman V. Redman, 23 Me. 
289. 

2. US —Crabtree, v. Claxk, C.C.Ohio, 
6 F.Cas No.3,314, 1 Sprague 217. 

3. U.S.—Crabtree v. Clark, supra. 

4. U.S.—Crabtree v. Clark, supra- 
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and duty to collect freight due on goods earned on 
his vessel, 5 and he has no authority to release a 
charterer from paying the freight reserved in the 
charter party, 6 or to vary the terms of the con¬ 
tract made by the owner with respect thereto. 7 
If he acts as agent of the owners of a chartered 
vessel, it is his duty to collect the freight for the 
benefit of the charterer, 8 and if he neglects or re¬ 
fuses to pay over such freight, the owners will be 
liable therefor, 9 unless he is made the agent of the 
charterers for that purpose. 10 

Demurrage . The master of a vessel has authority 
to direct the collection of demurrage. 11 

g. Borrowing Money 

Even though the necessity arose from his own mis¬ 
conduct, the master of a vessel, when without funds or 
the means of raising them in a foreign port, may bind 
the owner for money borrowed in good faith to pay for 
necessaries, such as repairs, wages, supplies, and the 
like, provided the vessel is in a port where he cannot 
readily communicate with the owners. 

The master of a vessel, when without funds or 
the means of raising them in a foreign port, may, 
as a rule, bind the owners for money borrowed m 
good faith to pay for necessaries, 12 such, for ex¬ 
ample, as repairs, 13 wages, 14 supplies reasonably 
fit and proper to enable the vessel to continue on 
her voyage, 15 payments to obtain release from sei¬ 
zure, 16 customs charges, 17 compromise of claims 
for salvage, 18 or the services and commissions of 
brokers employed by the owners. 19 The authority 


exists although the necessity arose from the mas¬ 
ter’s own misconduct ; 20 but, where the vessel is in 
a port where the owners may be readily communi¬ 
cated with, the master ordinarily has no author¬ 
ity to pledge the owners’ credit for money bor¬ 
rowed without consulting with them 21 The own¬ 
ers are not liable, however, unless the money bor¬ 
rowed is required for purposes which are reason¬ 
ably fit and proper under the circumstances under 
which the vessel is placed, 22 and it is the duty of 
the lender to see that the money is needed for such 
purposes , 23 nor are the owners liable for advances 
which are coJlusively made. 24 A master has no 
authority to borrow to pay a debt for services for 
which the owners of the vessel are already responsi¬ 
ble, 25 unless the debt constitutes a lien on the ves¬ 
sel or cargo capable of immediate enforcement 
in a foreign port. 26 

h. Execution of Bonds, Notes, and Bills of Ex¬ 
change 

The master of a vessel has no power to execute, In¬ 
dorse, or accept bills of exchange or notes binding on 
the owners of his vessel, except in a foreign port for nec¬ 
essary repairs or supplies, or except where he is special¬ 
ly authorized to do so. 

The master of a vessel has no power to execute, 
indorse, or accept bills of exchange or notes bind¬ 
ing on the owners of his vessel, 27 except in a for¬ 
eign port for necessary repairs or supplies, 28 or 
except where he is specially authorized to do so. 29 
In a foreign port the master may bind the owners 


5. U.S—Keyser v. Blue Star S. S. 
Co, Fla, 91 F. 267, 33 CCA. 496. 

La.—Leefe v. Walker, 18 La. 1. 

58 C.J. P 272 note 5. 

6. TT-S—Balcarres Brook SS. Co. v. 
Grace, N.Y., 75 F. 1017, 22 C.C A. 
7. 

7 . U.S.—Merchants’ Banking- Co. v. 
Cargo of The Afton, N.Y., 134 F. 
727, 67 C.C.A. 618—Balcarres Brook 
SS. Co. v. Grace, N.Y., 75 F. 1017, 22 
C.C.A. 7. 

N.Y.—Randall v. Brodhead, 70 IST.Y. 

S. 43, 60 App.Div. 667. 

Waiver of lien. 

The master has no authority by 
signing bills of lading to waive the 
lien of the shipowner on the goods 
of the charterer;, and such bills of 
lading will not give a right to per¬ 
sons who take them with knowledge 
of the charter party to have the 
goods free from the lien.—The Sa¬ 
lem's Cargo, D f C.Muss., 21 F.Cas.No. 
12,248, 1 Spraxue 389. 

8. TLS.—The Maiden City, DC. Ala., 
33 F, 715. 

9. U.S.—The Maiden City, supra. 

10. U.S*—The Malden C)ty, supra. 


11. U.S—The Monkshaven, D.C.Pa, 
250 F. 1000. 

12. Pa.—Wainwright v. Crawford, 3 
Yeates 131. 

58 C.J. p 272 note 13. 

13. Md—Miller v. Palmer, 58 Md. 
451. 

58 C-J. P 272 note 14. 

14. Mass.—Stearns v. Doe, 12 Gray 
482, 74 Am.D. 608 

58 C.J. p 273 note 15 

15. Md.—Miller v. Palmer, 58 Md. 
451. 

58 C.J. p 273 note 16. 

16. Conn.—Williams v. Kelly, 2 
Conn 218 note. 

La.—McGregor v. Bnttingham, 12 
La. 182. 

17. Me.—Descadillas v. Hams, 8 
Me. 298. 

18. N.Y.—Lobach v. Hotchkiss, 17 
Abb.Pr. 88. 

19. N.Y.—Commercial Nat Bank v. 
Sloman, 87 N.E. 811, 194 N.Y. 506. 

20. Me.—Descadillas v. Harris, 8 Me. 

298. ; 

21 . U.S.—George W, Bush & Sons 

t <?o. v. Fitzpatrick, D.C.Pa^ 78* F. 
I SOL - , 


La —Mississippi Agricultural Bank 
v. The Jane, 19 La, 1. 

22. N.Y.—Hanschell v. Swan, 51 N. 
YS 42, 23 Misc 304 

58 C J. p 273 note 24. 

23. U S.—George W. Bush & Sons 
Co v. Fitzpatrick, DC.Pa., 73 F. 
501. 

58 C J. P 273 note 25. 

24. Md—Miller v. Palmer, 58 Md. 
45L 

25. NY.—Chase v McLean, 29 NE. 
986, 130 N.Y. 529 

26. Mass—Stearns v. Doe, 12 Gray 
482, 74 Am D. 608. 

27. Mass —Bowen v. Stoddard, 10 
Mete. 375. 

58 C.J. P 273 note 32. 

Authority of master to execute bot¬ 
tomry and respondentia bonds see 
infra 5 91. 

28. N.Y.—Commercial Nat Bank v. 
•Sloman, 87 N.B. 811, 194 N.Y. 506. 

58 C.J. p 273 note 33. 

29. U.S.—Pickersgill v. Williams, D. 

C.N.Y., 19 F Cas No.11,123—Wal¬ 

lace v. Agry, CC.Me,, 29 F.Cas.No. 
17,096, 4 Mason 336. 
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by the execution of a bond to procure the release 
of his vessel, 30 but he has no such authority in the 
home port; 31 nor can he give an appeal bond in 
the home port of the vessel without consulting the 
owners. 32 

t Allowance or Settlement of Claims 

The master has no power to allow or settle claims 
against the vessel or owners, except such as are valid 
and accrue during the time he is master. 

The master of a vessel has no power to allow or 
settle claims against the vessel 33 or against the own¬ 
ers, 34 except such as accrue during the time he 
is the master, 35 and he particularly has no such 
power where the claim is not a valid one against 
the owners. 36 

§ 64 . -Management and Navigation of 

Vessel 

The master has full control of all departments of 


service on his ship, and full discretion as to Its naviga¬ 
tion; he is still in command notwithstanding the presence 
of a pilot, and it is his duty to use reasonable care to 
keep the ship in repair, and to follow instructions as to 
the course of his voyage. 

The master has control of all departments of 
service on his ship, 37 and full discretion as to its 
navigation. 38 He must determine what is requisite 
for the safety of property 39 and lives 40 on his ves¬ 
sel. It is his duty personally to see to the course 
of his \essel, 41 and to see that the officers 42 and 
crew 43 under him properly perform their assigned 
duties with respect to the navigation of the vessel. 
This rule applies in harbors 44 or rivers, 45 when for 
the time being a pilot is in charge of navigation 
and the pilot or other officer so m charge of navi¬ 
gation does not supersede the master in command. 46 
The master is still in command of the vessel, not¬ 
withstanding the presence of a pilot. 47 


30. N.Y—Stedman v. Patchm, 34 
Barb. 218. 

58 CJ p 273 note 35 

31. Mo.—Carr v. Burke, 32 Mo 233. 

32. NY.—Gager v Babcock, 48 NY. 
154, 8 AmR. 532 

58 C.J. p 273 note 37. 

33 . Me.—Kelley v. Merrill, 14 Me. 
228. 

34. Me—Kelley v Merrill, supra 

35. Me.—Kelley v. Merrill, supra. 

58 C.J. P 274 note 40. 

36. NY.—Merritt v. Walsh, 32 N.Y. 
685 

58 C.J p 274 note 41. 

37. U S.—Wandtke v. Anderson, C C. 
A Cal., 74 F 2d 381—The Balsa, C.C. 
A.Pa, 10 F.2d 408—Corpus juris 
quoted in U. S. v. The Pomare, D C. 
Hawaii, 92 F.Supp. 185, 192—The 
Vulcan, D C La, 60 F.Supp. 158. 

Wash —Corpus juris quoted in Grays 
Harbor County v. The Brimanger, 
18 P 2d 25, 29, 171 Wash. 396. 

68 CJ. p 274 note 42. 

Liability for negligence or miscon¬ 
duct generally see infra § 70 a. 
Captain of scow chartered under 
customary New York Harbor char¬ 
ter was m charge of her lines—The 
Moran No 107, D C.N.Y., 1 FSupp 
785 

38. Wash—Corpus Juris quoted in 
Grays Harbor County v The Brim- 
anger, 18 P 2d 25, 29, 171 Wash 
396. 

58 C J. p 274 note 43. 

39. U.S.—Corpus Juris quoted in 
, U. S. v. The Pomare, D.C.Hawan, 

92 FSupp. 185, 192. 

58 C.J. p 274 note 44. 

Bargee 

(1) Although not much is expected 
of a bargee, he has a definite duty to 
be something more than a mere auto- I 


maton and cannot invite trouble to 
his own scow and cannot permit her 
to be operated when he knows she 
is in badly damaged condition.—The 
C. W. Crane, DC.NI, 64 F.Supp 627, 
affirmed, C.C.A., 155 F 2d 940. 

(2) Bargee was bound to use rea¬ 
sonable care to protect barge from in¬ 
jury where the danger was reason¬ 
ably apparent —O’Donnell Transp. 
Co. v. Tidewater Iron & Steel Co., D. 
C.NJ., 90 F.Supp. 953, affirmed, C.C. 
A., 185 F.2d 675. 

(3) Bargee was agent of owner 
charged with taking care of lines of 
vessel —The Bartle Daly, D C N.Y., 
45 F 2d 603, reversed on other 
grounds, CCA., 58 F.2d 179. 

(4) So the captain of barge, which 
was chartered with the captain, had 
duty of tending the barge to see that 
it was kept seaworthy by replacing 
hatch covers, tending lines, and 
pumping —Price v. Long Dock Co , 
DCN.Y., 23 FSupp. 501. 

(5) A bargee’s absence during 
working hours is not necessarily ex¬ 
cusable because he has properly made 
fast his barge to a pier, when he 
leaves her.—U. S. v. Carroll Towing 
Co, CCA N.Y, 159 F.2d 169, rehear¬ 
ing denied 160 F.2d 482. 

(6) Bargees have no implied au¬ 
thority to change a contract of tow¬ 
age by assuming risks of danger 
arising from threat of weather, and 
fact that bargees consented to, or 
requested, leaving barges in admit¬ 
tedly unsafe berth, does not exoner¬ 
ate tug from fault.—The B. B No. 
21, C.CA.NY, 54 F.2d 532. 

40. U S.—The Smith Terry No. 1, D. 

C Fla, 34 F.2d 570, affirmed, CCA, 

Hupper v. Hyde, 296 F 862—Cor¬ 
pus Juris quoted in U. S. v. The 
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Pomare, DC Hawaii, 92 F.Supp. 
185, 192. 

Wash.—Corpus Juris quoted in Grays 
Harbor County v. The Brimanger, 
18 P 2d 25, 29, 171 Wash. 396 

41. U S.—Corpus Juris quoted in U. 
S. v. The Pomare, D.C Hawaii, 92 
F.Supp. 185, 192—Union Ins. Co. v. 
Dexter, D.C N.Y., 52 F 152. 

Wash —Corpus Juris quoted in Grays 
Harbor County v. The Brimanger, 
18 P.2d 25, 29, 171 Wash. 396 

42. Wash.—Corpus Juris quoted in 
Grays Harbor County v. The Brim- 
anger, 18 P.2d 25, 29, 171 Wash. 
396. 

58 C J P 274 note 47 
Liability of master for acts of sub¬ 
ordinates see infra § 70. 

43. US.—The Oregon, N.Y, 15 3 Ct. 
804, 158 US. 186, 39 LEd. 943. 

Wash —Corpus Juris quoted in Grays 
Harbor County v. The Brimanger, 
18 P.2d 25, 29, 171 Wash. 396. 

44. Wash—Corpus Juris quoted in 
Grays Harbor County v. The Brim¬ 
anger, 18 P.2d 25, 29, 171 Wash. 
396. 

58 C J p 274 note 49. 

45. US —The Oregon, N.Y., 15 S Ct. 
804, 158 U.S. 186, 39 LEd. 943. 

Wash —Corpus Juris quoted in Grays 
Harbor County v. The Brimanger, 
18 P.2d 25, 29, 171 Wash. 396. 

46. Wash.—Corpus Juris quoted in 
Grays Harbor County v. The Brim¬ 
anger, 19 P.2d 25, 29, 171 Wash. 
396 

58 C.J p 274 note 51. 

Liability of master for acts of pilot 
generally see infra § 70 

47. U S —The Framhngton Court, C. 
C A Tex., 69 F.2d 300,' certiorari 
denied United British S. S. Co. v. 
Newfoundland Export & Shipping 
Co., 54 S.Ct. 860, 292 U.S. 1 651, 78 
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Repair of vessel. It is the duty of the master 
to use reasonable care, 48 diligence, 49 and skill 50 
to keep the ship in such repair as to make its con¬ 
dition seaworthy in consideration of the interest of 
all concerned, 51 and, in case of damage to the 
ship, to do all that can be done to repair it if there 
be a reasonable prospect of doing so at an ex¬ 
pense which is not ruinous 52 

Delay in, or deviation from , voyage. It is the 
duty of the master to follow his instructions as 
to the course of his voyage, 53 and if he deviates 
therefrom he will be responsible for the conse¬ 
quences to his owners, 54 unless such deviation is 
authorized by the owners’ agent at an intermediate 
port 55 or unless the owners ratify his acts; 56 
but only the owners, 57 the owners’ agent, 58 or the 
master acting for the owner 59 can consent to a 
deviation from a specified course. The master, how¬ 
ever, is not liable for a deviation caused by neces¬ 
sity, 60 such as stress of weather and for the safety 
of the vessel and crew, 61 or for the purpose of 
saving human lives, 62 and, while there is no ob¬ 
ligation on the master to lie by or delay the prog¬ 
ress of his voyage for the purpose of preserving 
property, 63 the maritime law and commercial us¬ 
age do not prohibit him from deviating in the ex¬ 


ercise of a sound discretion to save property which 
is in peril. 64 

§ 65. - Sale or Other Disposition of Ves¬ 

sel 

a. In general 

b. Necessity in general 

c. Ability to communicate with owner 

d. Good faith 

a. In General 

Except in case of necessity, the master of a vessel 
as such has no power to sell or otherwise dispose of the 
vessel or any part thereof without special authority 
therefor from the owners. 

Except in a case of necessity, the master of a 
vessel as such has no power to sell or otherwise 
dispose of the vessel or any part thereof with¬ 
out special authority therefor from the owners, 65 
and, hence, the owners are ordinarily not bound 
by a fraudulent sale made by the master without 
such authority 66 or m excess of his special au¬ 
thority. 67 

Ratification. An unauthorized sale of the vessel 
by the master may be subsequently ratified by the 
owners, 68 as where with knowledge of the mas¬ 
ter’s acts they accept the proceeds of the sale, 69 


L Ed. 1500—‘City of Los Angeles v 
Standard Transp. Co., CC^ACal., 32 
F 2d 988. 

Wash.—Corpus Juris quoted in. Grays 
Harbor County v. The Brimanger, 
18 P 2d 25, 29, 171 Wash 396. 

48 CJ. P 1199 note 14. 

Authority not in complete abeyance 
The authority of the master of a 
vessel is not in complete abeyance 
while a pilot is in the discharge of 
his functions. 

U.S.—Jure v. United Fruit Co., C.C. 
A.La. f 6 F.2d 6. 

N.C.—State Highway & Public Works 
Commission v. Diamond S. S 
Transp. Corp., 38 S E 2d 214, 226 
N.C. 371. 

48. U.S—Corpus Juris quoted in U 
S v The Pomare, D.C Hawaii, 92 
F.Supp. 185, 192. 

58 C.J. p 274 note 54. 

49. U.S.—Corpus juris quoted in U. 
S. v. The Pomare, D C Hawaii, 92 F 
Supp. 185, 192. 

50. U.S.— Corpus Juris quoted in U 
S. v. The Pomare, D.C Hawaii, 92 
F.Supp. 185, 192. 

51. U.S.— Corpus Juris quoted in U. 
S. v. The Pomare, DC Hawaii, 92 
F.Supp. 185, 192. 

52. U.S.—Walker v. Lykes Bros. S. 
S. Co., C.ANT, 193 F.2d 772. 

53. U.S.—Robinson v. Hinckley, C.C. 
N.Y., 20 F.Cas.No 11,954, 2 Paine 
457. 


Instruction to proceed to port and 
load 

Where a charter entitling the char¬ 
terer to the full capacity and burthen 
of the vessel required the vessel to 
proceed to a designated port and load 
rails, and was supplemented by oral 
instructions to the master to the 
same effect, it was his duty to follow 
such instructions until countermand¬ 
ed or modified, and the fact that he 
was given no written directions did 
not justify him in leaving the port 
without cargo, because of a delay m 
loading.—American Asiatic Co v. 
Robert Dollar Co., C.C A Cal, 282 F. 
743, certiorari denied Robert Dollar 
Co v. American Asiatic Co., 43 S Ct. 
361, 261 US. 615, 67 L.Ed. 828 

54. U.S—Robinson v. Hinckley, C.C 
NY., 20 F.Cas No.11,954, 2 Paine 
457. 

Ala—Mobile, etc., S. S. Co. v Postal 
Tel -Cable Co., 114 So 181, 216 Ala. 
576 

Liability of vessel for injuries to car¬ 
go by reason of delay or deviation 
see infra §§ 144-145 

55. U.'S—Robinson v. Hinckley, C.C. 
NY, 20 F.Cas No. 11,954, 2 Paine 
457. 

56# N.Y.—Codwise v Hacker, I Cai 
526. * 

57. N.Y.—Moss v Husted, 66 N.Y. 
539. 


58. U.S.—Robinson v Hinckley, C C 
N.Y, 20 F.Cas.No 11,954, 2 Paine 
457. 

59. NY.—Moss v. Husted, 66 N.Y. 
539 

60. Ala—Mobile, etc., 6 S. Co. v. 
Postal Tel.-Cable Co, 114 So 181, 
216 Ala. 57 6. 

61. Ala—Mobile, etc. S. S. Co v. 
Postal Tel.-Cable Co, supra. 

62. U S —Sturtevant v. The George 
Nicholaus, DC La, 23 FCas,No. 
13,578, Newb.Adm 449. 

58 C J P 275 note 68. 

63. U S —Sturtevant v. The George 
Nicholaus, supra. 

64. US —Romano v. West India 
Fruit & S. S Co, C C A,Fla, 151 F 
2d 727—Sturtevant v. The George 
Nicholaus, D.C La., 23 F.Cas No 13,- 
578, NewbAdm 449. 

65. US —The Henry, D CN.Y., 11 F. 
Cas.No 6,372, Blatchf & H, 465. 

58 C.J. p 275 note 77. 

66. Ind—Ingersoll v. Emmerson, 1 
Ind. 76. 

67# Me.—Johnson v Wingate, 29 Me. 
404. 

68. U.S—The Sarah Hams, D C.N. 
Y., 21 FCas.No 12,345, 7 Ben 28. 

58 CJ, p 277 note 21. 

69. N.Y —Hams v. Burdett, 43 N. 
Y.Super. 57, affirmed 76 N.Y. 582. 
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or ■where with such knowledge they otherwise ac¬ 
quiesce in the master’s act 70 

h. Necessity in General 

The master has implied authority, and It la his duty, 
In the interest of those concerned, and In order to pro¬ 
tect them from greater loss, to sell the vessel In case 
of urgent necessity, as where It becomes Impossible to 
continue the voyage because of the vessel having become 
disabled. 

The master has not only the implied authority, 
but it is his duty, in the interest of those concerned 
and in order to protect them from greater loss, to 
sell the vessel in cases of urgent necessity 71 and 
in the exercise of due discretion, 72 as for example, 
where it becomes impossible to continue the voy¬ 
age because of the vessel having become disabled 73 
as by wreck, 74 stranding, 75 or injury from weath¬ 
er, 73 provided, as discussed infra subdivision c of 
this section, it is impossible or impracticable to 
communicate with the owners. Whether the neces¬ 
sity justifying the master in making the sale exists 
is a question of fact depending on the particular cir¬ 
cumstances existing at the time of the sale; 77 and 
the mere fact that the vessel is subsequently rescued 
and repaired by the purchaser does not invalidate 
the sale. 78 It must be an apparent moral neces¬ 
sity, 79 and must be extreme or urgent. 80 

If the master acts in good faith and with due dis¬ 
cretion, he is justified in selling the vessel where 
the circumstances are such that a person of pru¬ 
dent and sound mind, after carefully observing all 
the facts and weighing all the probabilities, could 
have no doubt as to the advisability of the sale, 81 
as where the vessel is exposed to an actual 82 and 

70. Me.—Johnson v. Wingate, 29 Me 
404. 

71. U.S —The Ann IX Richardson, D. 

CNY., 1 F.Cas No 410, Abb Adm. 

499. 

58 CJ p 275 note 80. 

72. U S —The Lucinda Snow, 3XC N. 

Y., 15 F.Cas No 8,591, Abb Adm. 305. 

Good faith in making sale see infra 
subdivision d of this section. 

73. U S.—The Amelie, Mass, 6 Wall. 

18, 18 L Ed 806. 

58 C.J p 275 note 85, p 276 notes 86, 

87. 

74. U S.—The Lucinda Snow, D C.N. 

Y., 15 F.Cas No 8,591, Abb Adm. 305. 

Mass—Woods v. Clark, 24 Pick. 35. 

75. US—The Henry, DCNY, 11 
^F.Oas.No.6,372, Blatchf. & H. 465. 

58 C.J. p 276 note 86. 

70. JJ 8 .—The Amelie, Mass, 6 Wall. 

''' 1&," 18 LJBa. 806. 

S8 C.JV p'276 note 8?. 

77. Me.—Prince v. Ocean Ins. Co., 

f 40 MeJ 481,; 63 Am D 676. 

58 <XJ. p 270 noter $8/ < ’ 


impending 83 peril, or to a peril likely to ensue, 84 
and from which it is probable, in the opinion of 
persons competent to judge, that it cannot be 
rescued; 85 or where the vessel has become so 
disabled that it cannot continue on its voyage with¬ 
out repairs, 80 and there are no means of getting 
repairs made in the place where the vessel is, 87 or 
where the injuries are so great that the cost of re¬ 
pairing would be greater than, 88 or disproportion¬ 
ate to, 89 the value of the vessel. 

c. Ability to Communicate with Owner 

A master's power to sell the vessel because of ne¬ 
cessity, without consulting the owners, does not arise 
unless it is not reasonable or practicable to communicate 
with them. Where practicable, the owners should have 
the opportunity to decide whether the sale is necessary. 

A master’s power to sell the vessel because of 
necessity, without consulting the owners, does not 
arise unless it is not reasonable or practicable to 
communicate with them by reason of the distance at 
which he is from the owners, 90 or by reason of 
the pressing imminence of the peril to which the 
vessel is exposed. 91 Where practicable, the own¬ 
ers should have an opportunity to decide whether in 
their judgment the sale is necessary; 92 and if by 
ordinary means of conveying information of the 
situation of the vessel the master can obtain direc¬ 
tions from them as to what he should do, he should 
resort to such means, 93 and if he sells without such 
communication where it is practicable, the sale is. 
invalid. 94 

d. Good Faith 

It is essential to the validity of the sale of the ves¬ 
sel by the master that a necessity therefor and the 

86. US —The Amelie, Mass., 6 Wall. 
18, 18 LEO. 806. 

Me —Dunning v. Merchants* Mut 
Marine Ins. Co., 57 Me. 108. 

87. Me.—Dunning v. Merchants*’ 
Mut,. Marine Ins. Co., supra. 

88. U.S—The Amelie, Mass., 6 Wall 
18, 18 L.E<L 806. 

89. U.S.——The Amelie, supra. 

58 C.J. p 276 note 5. 

90. Mass.—Hall v. Franklin Ins. Co.* 
9 Pick. 466. 

58 C.J. p 276 note 7. 

91. NY—McCall v. Sun Mut Ins, 
Co., 66 N.Y 505. 

58 OJ. P 277 note 8. 

92. U S.—The Amelie, Mass, 6 Wall. 
18, 18 L.Ed. 806 

58 C.J. p 277 note 9. 

93. U.S.—The Sarah Ann, Mass., 13 
Pet 387. 10 L.Ed. 213. , 

58 C.J. p 277 note 10. 

94. ,Me —Miller v. Thompson, 60 Me. 
322, 99 Am D 782. 

58 C.J. p 277 note 1L 


78. U.S.—The Sarah Ann, Mass., 13 
Pet. 387, 10 LEd. 213—The Yar¬ 
kand, 120 F. 887, 58 C.C.A. 73. 

79. U.S.—The Sarah. Ann, Masa, 13 
Pet 387, 10 L.Ed. 213. 

58 C.J. p 276 note 90. 

80. U.S.— 1 The Henry, D.C.NI, 11 F. 
Cas No.6,372, Blatchf. & H. 465. 

58 C.J. p 276 note 91. 

81. NY—Chambers v. Grantzon, 20 
N.Y.Super. 414 

58 C J. p 276 note 93. 

82* N Y.—McCall v. Sun Mut Ins. 
Co., 66 N.Y. 505 

58 C J. p 276 note 95. 

83. NY.—McCall v. Sun Mut Ins- 
Co., supra 

84. U S.—The Sarah Ann, Mass., 13 
Pet 387, 10 L Ed 213—The Lucin¬ 
da Snow, D.CN.Y, 15 F.CasJSTo.S,- 
591, Abb.Adm. 305. 

85. U.S—The Sarah Ann* Mass., 13 
Pet 387, 10 L.Ed 213. 

58 C.J p 276 note 98, 

784 



80 C.J.S. 


SHIPPING 


§§ 65-6fc 


good faith of the master in making it concur; and If 
the master sells in bad faith or without necessity, he is 
guilty of unlawful conversion, and the owners are not 
thereby divested of their title. 

It is essential to the validity of a sale that a 
necessity therefor and the good faith of the mas¬ 
ter in making the sale concur. 95 In determining 
the necessity for, and in effecting, the sale the mas¬ 
ter must act with entire good faith, 96 and exer¬ 
cise his best discretion in pursuing the course which 
will best promote the interests of all concerned. 97 
If the master sells m bad faith 98 or without neces¬ 
sity, 99 he is guilty of unlawful conversion, and 
the owners are not thereby divested of their title, 1 
and may assert their rights of property against the 
purchasers. 2 The purchasers, however, should be 
allowed for their expenditures in rescuing and re¬ 
pairing the vessel. 3 

§ 66. - Sale or Other Disposition of Cargo 

a. In general 

b. In case of necessity 

c. At port of destination 

a. Lx General 

The master of a vessel, as such, has no authority 
to sell or otherwise dispose of the cargo, or any portion 
thereof, except to the extent that he is specially au¬ 
thorized to do so, and except in a case of necessity; and, 


if he sells without authority, he, the owners, or the 
vessel may be held liable, and the sale confers no title- 
on the purchaser. 

As a general rule the master of a vessel, as such, 
has no authority to sell or otherwise dispose of the 
cargo, or any portion thereof, 4 except to the extent 
that he is specially authorized to do so, 5 and ex¬ 
cept in a case of necessity, as discussed infra sub¬ 
division b of this section, and, if he sells with¬ 
out such special authority or such necessity, he 
may be personally liable to the shippers, 6 and must 
account therefor to them, 7 or the owners of the 
vessel may be held liable, 8 or both the master and 
owners, 9 or the vessel 10 may be held liable for the 
value of the goods so sold. Furthermore, the sale 
is invalid and confers no title on the purchaser, 11 
unless ratified by the owner. 12 

b. In Case of Necessity 

The master of a vessel not only has authority, but 
It Is also his duty, to sell or jettison the cargo or any 
part thereof when it becomes necessary for him to do 
so for the best interests of all concerned, but he must 
act In good faith, and must be unable to communicate- 
with the owners before the necessity for action become* 
Imperative. 

It is a well settled rule that the master of a vessel 
not only has authority, but it is also his duty, to sell' 
the cargo or any part thereof when it becomes nec¬ 
essary for him to do so for the best interests of alL 


05. U.S—The Henry, DC.NT., 11 

F.Cas.No 6,372, 1 Blatchf. & H. 465. 
58 C.J. p 277 note 13. 

96. U.S.—The Henry, supra. 

58 C J. p 277 note 14. 

97. U.S.—The Henry, supra, 

58 C.J. P 277 note 15. 

Consul ting* surveyors 

With a view to the sale of a vessel, 
a survey, that is, a precedent exam¬ 
ination by competent surveyors and 
their report stating’ the condition of 
the vessel and advising a sale, af¬ 
fords authentic evidence to guide the 
master, but does not bind him to sell, 
or, of itself, justify a sale. It is an 
important element in the proofs, in 
determining the character of the 
emergency and, especially, the good 
faith of the master. It should he 
deliberately made and precede the 
action of the master. The report 
should be sworn if an oath can be le¬ 
gally administered at the place of 
survey. It Is not a $xed rule that all 
proceedings of the surveyors shall 
be under oath, hut such a formality 
adds to the weight and credit of their 
decision, a paper signed but not 
subscribed or sworn until after the 
sale, signed by pegson^ who were not 
asked to the vessel to act as survey¬ 
ors, who made no joint examination 
of her, did not' conshlt with' 'A view ; 
to a report or individually inspect the\ 
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vessel in such a way as to enable ' 
them to form a sound opinion as to j 
her condition, is defective —The Hen- 
ry, D.C.N.Y., 11 F.Cas.No 6,372, 1 

Blatchf. & H. 465—58 C J. P 277 note 
15 [b], 

98. Mass—Brightman v. Eddy, 97 
Mass. 478. 

99. Mass—Brightman v. Eddy, su¬ 
pra. 

1. U.S —Harrison v. The Susan Lud¬ 
wig, DCNY, 11 F Cas.No.6,145a. 

Mass.—Brightman v. Eddy, 97 Mass 
478. 

2 . U S —The Henry, D C N.Y, 11 F 
Cas.No 6,372, 1 Blatchf. & H 465. 

58 C J p 277 note 19. 

3. US —The Sarah Ann, Mass , 13 
Pet 387, 10 LEd. 213—The Henry, 
D.CNY, 11 F.Cas.No 6,372, 
1 Blatchf. & H 465. 

4. Tex.—Stillman v. Hurd, 10 Tex 
109 

58 C.J. p 277 note 27. 

Authority as to* 

Cargo in general see supra $ 63. 
Hypothecation of cargo see infra J 
91. 

Acceptance short of port of delivery 
(1) The master is not authorized^ 
accept' the cargo on behalf of its own¬ 
er short of the port of delivery*—The 
j Ann D. Richardson, D.<3 N.Y., 1 * F 
I Cas.3STo.410, Abb Adm. 499. •* J r 
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(2) Laying claim to the proceeds 
of a sale of a cargo made by the mas¬ 
ter at an intermediate port, or the 
bringing suit for such proceeds, doe& 
not amount, m law, to a voluntary 
acceptance of the cargo, or to a rati¬ 
fication of the act of the master iz» 
breaking up the voyage —The Ann IX 
Richardson, supra. 

5. Mass —Peters v. Ballistier, 9 
Pick 495 

58 C J. p 277 note 28 

6. US —Pope v. Nickerson, C.C. 
Mass, 19 F.CasNo 11,274, 3 Story 
465 

58 C J p 278 note 30 

7. Conn—R,edfleld v. Davis, 6 Conn. 
439 

58 C.J. p 278 note 31. 

8« Pa.—Myers v Baymore, 10 Pa. 

114, 49 AmD. 586. 

58 C.J p 278 note 32. 

9. U S—The Ponce, N.Y., 178 F. 76, 
103 C.C.A. 346. , 

| 10. U.S —Myers v The Harriet, D.C. 
Pa, 17 FCasNo 9,992 
58 C J. p 278 note 34. 

ll n N.Y.—Saltus v Everett, 20 

Wend. 267, 32 Am.D 541. 

58 C J. P 278 note 35. 

12. Tex—Stillman v. Hurd, 10 Tex. 
• r( 109. 

58 C.J. p 278 note 86. 
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concerned ; 13 but he must act in good faith in mak¬ 
ing the sale, 14 and must be unable to communicate 
with the owners before the necessity for action be¬ 
comes imperative, 15 and in order to effect such com¬ 
munication he is bound to use every available 
means within his power. 16 The master may also, 
in case of urgent necessity, throw overboard or 
otherwise sacrifice his cargo to obtain the release 
of his distressed vessel, 17 but he has no right to 
give it away for such a purpose. 18 

Wrecked or disabled vessel. It has been held that 
it becomes the duty of the master to exercise all rea¬ 
sonable efforts to have the cargo stored or trans¬ 
shipped and conveyed to its destination, where the 
vessel becomes disabled, 19 as in the case of strand¬ 
ing, 20 injury from tempestuous weather, 21 or 
wreck, 22 or disease, disabling the crew; 23 and as a 
general rule the master has no authority, under 
such circumstances, except in case of necessity, 
to sell any part of the cargo at an intermediate 
port to which the vessel is driven. 24 So, if the mas¬ 
ter breaks up the voyage at an intermediate port, 
he has no authority to sell any part of the cargo 
to pay for advances made to him in order to re¬ 
pair for a new voyage, 25 or to pay seamen’s 
wages. 26 Where, however, a vessel has become 
unable to proceed on her voyage without repairs 
or supplies and the master is otherwise unable to 
raise funds to procure them, he may, if he acts in 
good faith, sell as much of the cargo as may be 
necessary to put him in funds to make repairs 27 
or obtain the necessary supplies ; 28 but before sell¬ 


ing any of the cargo, the master should avail him¬ 
self of all reasonable means to raise funds other¬ 
wise for such purposes, 29 and the sale is not justi¬ 
fied if it is made without his attempting to raise 
funds by hypothecation of the vessel, 30 or by mari¬ 
time contract. 31 The master may also be justified, 
where his vessel is in a port of distress, m selling as 
much of the cargo as is of a perishable nature and 
damaged; 32 or where the vessel is in need of repairs, 
and the delay for repairs will be longer than is con¬ 
sistent with the preservation of that part of the car¬ 
go which is perishable, 33 and it cannot be reshipped 
to its port of destination except at a ruinous ex¬ 
pense, 34 or ruinous loss in value. 35 The above rules 
have no application to a wreck in a distant ocean 
where the property is derelict or about to become 
so. 36 

c. At Port of Destination 

Where a cargo has reached its port of destination, 
the master ordinarily has no authority to sell any part 
of it unless he is specially authorized to do so, or unless 
it is of a perishable nature and the consignee refuses to 
receive it and it cannot be readily stored in a suitable 
place to preserve it. 

Where a cargo has reached its port of destination, 
the master ordinarily has no authority to sell any 
part of it, 37 unless he is specially authorized to do 
so, 38 as where it is consigned to him for sale, 39 
or unless it is of a perishable nature, and the con¬ 
signees refuse to receive it, and it cannot be readily 
stored in a suitable place to preserve it. 40 Where 
a master with authority to sell the goods on arrival 
at the port of destination has unsuccessfully used 


13. U.S —The Ann D. Richardson, D. 
C.N.T n 1 F.CasJSTo.410, Abb.Adm. 
499 

58 C J. p 278 note 39. 

Right to sell damaged cargo see In¬ 
fra 5 149 

14. N Y.—Butler v. Murray, 30 N.Y. 
88 , 86 Am.D. 355. 

58 CJ. p 278 note 40. 

15. U.S —The Bridgewater, D.C. 

Mich, 4 F.Cas No 1,864. 

58 C J P 278 note 41. 

16. Me—Pike v. Balch, 38 Me. 302, 
61 Am D 248. 

58 C.J p 279 note 42. 

17. US.—The Albany, DC Mich, 44 
F. 431. 

Jettison of cargo in general see in¬ 
fra $ 128. 

18. U.S.—The Albany, supra. 

58 C.J. p 279 note 44. 

19. U S.—The Bridgewater, D C. 

Mich, 4 F.Cas No 1,864. 

58 C J p 279 notes 49-52. 

Right and duty of master to trans¬ 
ship and forward cargo generally 
see infra § 115. i 


’ 20. U S.—The Bridgewater, supra. 

58 C J. p 279 note 49. 

21. S.C.—Halwerson v. Cole, 28 S.C. 
L. 321, 40 AmD. 603. 

22. Mass —Bryant v. Commonwealth 
Ins. Co., 6 Pick. 131, 13 Pick. 543. 

58 CJ p 279 note 51. 

23. U.S —Maas v. iPedee, 15 F.Cas. 
No 8,652. 

24. U.S.—Watt v. Potter, C.C.R.I., 29 
F Cas.No.17,291, 2 Mason 77. 

58 C.J. p 279 notes 51 [a], 54. 

25. U.S.—Watt v. Potter, supra. 

26. U.S.—Watt v. Potter, supra. 

27. U.S.—Joy v. Allen, C.C.Mass., 13 
F Cas No.7,552, 2 Woodb. & M. 303 

58 C J. p 279 note 57. 

28. Mass —Babcock v. Terry, 97 
Mass. 482. 

58 CJ. p 279 note 58. 

29. U S.—The Harriet, D.C.Pa., 11 F. 
Cas No 6,094 

58 C J p 279 note 59. 

30. U S.—Myers v. The Harriet, D. 
CiPa, 17 F.Cas No 9,992. 

31. U S.—Myers v. The Harriet, su¬ 
pra. 


32. La—Robertson v. Western Ma¬ 
rine, etc, Ins. Co., 19 La. 227, 36 
Am.D. 673 

58 C.J. p 280 note 62. 

Duty of carrier as to damaged car¬ 
go see mfra § 149. 

33. U.S—The Velona, D.C.Mass., 28 
F.Cas No.16,912, 3 Ware 139. 

34. U.S.—Hooper v. Rathbone, C.C. 
Md., 12 F.Cas.No.6,676, Taney 519. 

35. N.Y.—Butler v. Murray, 30 N.Y. 
88 , 86 Am.D. 355 

58 C.J. p 280 note 65. 

36. U.S.—Post v. Jones, N.Y., 19 
How. 150, 15 L.EdL 618. 

58 C J. p 280 note 66. 

37. N.Y.—United Ins. Co. v. Scott, 
1 Johns 106. 

58 C.J. p 280 note 67. 

38. Me—Stone v. Waitt, 31 Me. 409, 
52 Am.P. 621. 

58 C.J. p 280 note 68. 

39. Md.—Gaither v. Myrick, 9 Md. 
118, 66 Am.D. 316. 

40. U.S.—The Maria White, D.C.Me., 
16 F.Cas No.9,083, 1 Hask. 204. 

58 C.J. p 280 note 70. 
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all reasonable efforts to effect a sale, and is under 
the necessity of leaving port with his vessel, he 
is justified in committing the goods to a responsible 
merchant for sale. 41 

§ 67. Individual Rights and Privileges 

The individual rights and privileges of the master 
of a vessel in the voyage or its results ordinarily depend 
on the terms of his agreement with the owners. 

The individual rights and privileges of the mas¬ 
ter of a vessel in the voyage or its results ordinarily 
depend on the terms of his agreement with the 
owners. 42 He may be given a right or privilege to 
traffic on his own account, 43 but, unless expressly 
given, the master cannot exercise a right or privi¬ 
lege which is inconsistent with his agency. 44 A 
master has no right to take any member of his 
family on the voyage free of charge, without a dis¬ 
tinct understanding to that effect with the owners. 45 

Rights as to freight. The master controls the 
earnings of the ship. 46 The freight money, or its 
equivalent, on a cargo generally belongs to the own¬ 
ers of the vessel and not to the master; 47 but the 
owners cannot enforce the payment of freight 
against the shippers until the demands of the mas¬ 
ter thereon are satisfied. 48 Where by the shipping 


papers the master is made directly responsible to 
the seamen for their* wages, he may retain freight 
to indemnify himself. 49 

§ 68. Wages and Other Remuneration 

a. In general 

b. Extra compensation 

c. Forfeitures and deductions 

d. Wreck or capture of vessel 

e. Persons liable 

f. Primage 

g. Reimbursement for personal expenses 
a. In General 

The master’s right to compensation, the term for 
which he is entitled to compensation, and the amount and 
manner of payment depend on the terms of his contract 
as construed with the custom or usage existing at the 
place of employment and on his proper performance of 
his services thereunder. 

A master’s right to compensation, whether in the 
form of wages 50 or commissions, 61 the term for 
which he is entitled to compensation, 53 and the 
amount and manner of payment 53 depend on the 
terms of his contract as construed with the cus¬ 
tom or usage existing at the place of employment, 54 
and on his proper performance of his services 


41. Me.—Stone v. Waitt, 31 Me. 409, 
52 Am.D 521. 

58 C.J. p 280 note 71. 

42. Pa.—Fleming v. Sevan, 2 Pa. 
408. 

58 C.J. p 280 note 73 

Insurable interest of master see In¬ 
surance § 217 d. 

Master sailing vessel on shares see 
supra 5 55. 

Rights as to primage see infra § 68 f. 

43. TT.S.—Mathewson v. Clarke, R.I., 
6 How. 122, 12 L.Ed. 370. 

58 C.J. p 280 note 74. 

44. N.Y.—Roorbach v. North River 
Steamboat Co., 6 Johns.Ch. 469, 

58 C J. p 280 note 75. 

45. U-S—Marshall v. Crawford, D.C 
Cal, 16 FCas.No 9,126, 4 Sawy. 37 
—Winsor v. Sampson, D C Mass., 30 
F.Cas No.17,888, 1 Sprague, 548. 

46. TJ.S—Wandtke v. Anderson, C.C 
A.Cal, 74 F.2d 381—The Balsa, C 
C.A Pa, 10 F.2d 408. 

47. S.C—Fitzpatrick v. Smith, 1 S. 
C.Eq. 340 

58 C.J. p 280 note 77. 

48. Mass —Lane v. Fenniman, 4 
Mass. 91. 

58 C.J. p 281 note 78. 

49. Mass.—Good ridge v. Lord, 10 
Mass. 483. 

50. Me—Woodbury v. Brazier, 48 
Me. 302. 

58 C.J. p 281 note 81. 

Accounting for moneys received as 


condition precedent to claiming 
wages see supra § 61. 
Compensation of master who takes 
share of proceeds or profits see su¬ 
pra § 56. 

51. TJ.S—Babcock v. Terry, D.C. 
Mass., 1 F.Cas.No.702, 1 Lowell 66. 

58 C.J. p 281 note 82. 

52. TJ.S.—Kells v. Boyd, C.C.La., 31 
F. 621. 

58 C.J. p 281 note 83. 

53. Mass.—Stanwood v. Flagg, 98 
Mass. 124. 

58 C J. p 281 note 84. 

Contract between employer and union 

(1) Lighter captain, employed by 
tug and barge company, could not re¬ 
cover overtime and subsistence alleg¬ 
edly due under agreement between 
union of masters, mates, and pilots 
and company on ground of agency 
where, at time of contract between 
company and union, none of compa¬ 
ny's employees was a member of the 
union.—Shelley v. Portland Tug & 
Barge Co., 76 P 2d 477, 158 Or. 377. 

(2) Thus, employee could not re¬ 
cover where there was no evidence 
that agreement was ever considered 
as part of employment contract of 
employee who became member of un¬ 
ion only after he left employ of com- 
i pany, and whose original contract 
| with company was not changed after 
1 execution of agreement between com- 
| pany and the union —Shelley v. Port¬ 
land Tug & Barge Co, supra, 
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(3) Contract between union and 
company was unenforceable by em¬ 
ployee because of failure of consid¬ 
eration, where, at time of contract, 
none of employees of company were 
members of the trade union, since, 
under such circumstance, the union 
had no power to carry out any of 
its promises and company received 
nothing in return for its promise — 
Shelley v. Portland Tug & Barge Co, 
supra. 

Interest 

Captain of ship, whose wages were 
fixed and were owing, was entitled 
to interest on his claim for wages 
against fund arising out of sale of 
ship —The Atlanta, D.C.Ga~, 82 F. 
Supp, 218. 

54. Conn.—Smith v. Lawrence, 26 

Conn. 468. 

58 C.J. p 281 note 86. 

Contract of employment see supra 5 

57 b. 

Subsistence 

Where It is customary for the offi¬ 
cers and crew to be furnished sub¬ 
sistence when a vessel is m commis¬ 
sion, and that necessarily enters Into 
compensation for services, a person 
employed as master of a yacht, which 
was laid up in her home port and 
which did not have a cook on board, 
no stores being furnished by the own¬ 
er, was entitled to an allowance for 
his meals.—Burdine v. Walden, C.C.A. 
Fla., 91 F.2d 321. 
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thereunder. 55 The master may apply the earnings 
of the ship to the discharge of the ship's indebted¬ 
ness to him for his wages. 56 Unless his contract 
stipulates to the contrary, a master is entitled to 
his wages during the time the vessel is detained 
without his fault; 57 but he is not entitled to wages 
as such for time subsequent to his actually ceasing 
to serve as master, 55 and, when he is discharged 
in a foreign port, he is not entitled to wages for 
the period occupied in returning to the port of his 
employment, 59 unless there is a stipulation in his 
contract therefor. 60 Even though the shipowner 
breaches the master's contract of employment by 
putting another in command, it is the duty of the 
ousted master to minimize his damages by contin¬ 
uing to serve on the ship in some other capacity 
or in seeking some other employment. 61 

b. Extra Compensation 

The master is entitled to extra compensation for 
services rendered out of the line of his duties, but not 
for services which are within the line of his duties as 
master. 

As a general rule, the master is entitled to extra 
compensation for sendees rendered out of the line 
of his duties, 62 as where his vessel is lost he is en¬ 
titled on a quantum meruit for services rendered in 


saving and transmitting the funds or proceeds of 
the vessel to the owners; 63 but he is not entitled 
to extra compensation for services which are with¬ 
in the line of his duties as master. 64 Under some 
statutes it has been held that a master is entitled 
to extra wages if there is a delay m the payment 
of his wages without sufficient cause. 65 

a Forfeitures and Deductions 

A master guilty of negligence, fraud, absence from 
the vessel, or change of voyage contrary to instructions 
resulting m serious damage or loss to the owner forfeits 
his wages; or the owners may deduct or offset the dam¬ 
ages actually sustained. 

Where serious damage or loss results to the own¬ 
er, a master forfeits his right to wages on being 
guilty of negligence, 66 fraud, 67 absence from the 
vessel, 68 or change of voyage contrary to instruc¬ 
tion, 69 but, where negligence or misconduct of 
the master does not cause serious injury or incon¬ 
venience to the owner, it does not effect a forfei¬ 
ture of his wages, 70 although in such a case the 
owners may be entitled to deduct or offset the dam¬ 
ages actually sustained against the wages due to 
the master. 71 A master will not incur the penalty 
of a forfeiture of his wages by a mere error in judg¬ 
ment, 72 although it results in a loss. 7 3 


35. U S —Black v. People’s Coal Co , 
D.C.Pa, 180 F. 318. 

58 C.J. p 281 note 87* 

50fc U S.—Wandtke v. Anderson, C-C. 
A-Cal., 74 F.2d 381—The Balsa, C.C. 
A.Pa., 10 F.2d 408. 

37. Ga.—Swift v. Tatner. 15SE. 842, 
89 Ga. 660, 32 Am SB. 101. 

38. Va.—Edwards Co. v. Deihl, 169 
S.E. 907. 160 Va. 587. 

58 C.J. p 281 note 89. 

Unearned wages and subsistence 
In proceeding by master of yacht 
to enforce his statutory lien for wag¬ 
es brought after yacht was sold by 
employer to buyer taking with no¬ 
tice of master’s claim, master could 
recover for wages and subsistence 
for time he was actually employed on 
boat less amount paid on account, 
but could not recover for unearned 
wages and subsistence, notwithstand¬ 
ing failure to pay master may have 
involved a breach of contract on part 
of employer—Burdme v. Walden, C 
-OA-Fla,, 91 F.2d 321. 

'Resignation 

Captain of fishing boat with limit¬ 
ed authority could not recover on em¬ 
ployment contract as for discharge 
after resignation on employer’s re¬ 
fusal to discharge engineer.—Andrus 
v. Alaska Pacific Salmon Corporation, 
D.aWask, 46 F.2d 567: j 

-59. TJJB .—The Ancaias, B.C.O170 | 


F 106—Lombard SS. Co. v. Ander¬ 
son, Md, 134 F. 568, 67 C.C.A. 432 
Expenses of return trip see infra 
subdivision g of this section. 

SO. U S.—Lombard SS. Co. v. Ander¬ 
son, supra. 

Md.—Fawson v. Donnell, 1 Gill & J. 
1, 19 Am D. 213. 

61. US.—The Aguia, D.C.S C., 72 F. 
Supp. 201. 

62. US.—String v. HilJ, D.CPa., 23 
F Cas No.13,535, 1 Crabbe 454. 

58 C.J. p 281 note 93. 

63- Me.—McGilvery v. Stackpole, 38 
Me. 283, 61 Am.D. 245. 

58 C.J. p 282 note 94. 

64. U.S.—Bartlette v. The Viola, D. 
CMinn., 2 FCas No.1,083. 

58 C.J. p 282 note 95. 

65. U.S.—The Wexford, D.C.IST.T., 7 
F. 674. 

58 C~ J. p 282 note 96. 

Master held not entitled to double 
wages under federal statute relating 
to payment of double wages where 
payment to seamen is delayed.—Bur- 
dme v. Walden, C.C AJB Ta., ill F.2d 
32 1. 

66. US.—The Carlotta, D.C.N.Y., 30 
F. 378. 

58 C.J. p 282 note 98. 

67. U.S.—Hansen v. Barnard, C.CLA 
N.Y., 270 F. 163. 

58 C J. p 282 note 2. 
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Master’s fraudulent failure to re¬ 
port all receipts works forfeiture of 
right to compensation.—Higbee v. 
American Foreign S. S. Corp., p.C. 
Pa., 94 F Supp. 921. 

Application of vacation bonus against 
shortage 

Where shipowner discovered dis¬ 
crepancy m master’s accounts in for¬ 
eign country, master made no at¬ 
tempt to explain, and employment 
was at will, owner could discharge 
master and retain his vacation bonus 
to apply against shortage without 
becoming liable for wages or subsist¬ 
ence on theory of wrongful discharge. 
—Higbee v. American Foreign S. S. 
Corp., supra. 

68. TT.S—Black v. People’s Coal Co., 
D.C.Pa., 180 F. 318. 

58 C.J. p 282 note 11. 

69. TJ.S.—Bobmson v. Hinckley, C.C. 
N.Y., 20 F.Cas.No.11,9 54, 2 Paine 
457. 

N*.Y.—Codwise v. Hacker, 1 Cat 526. 

70. Me.—Freeman v. Walker, 6 Me. 

68 . 

58 C.J. p 282 note 4. 

71. U.S.—Willard v. Dorr, C.C.Majss., 
29 F-Cas.No.17,680, 3 Mason 161. 

58 C.J. p 282 note 5. 

72. U.S.—Marshall v. Crawford, DtC. 
Cal., 16 F.Cas.No.9,126, 4 Sawy. 37. 

58 C.J. p 282 note 6. 

73 . U.S.—Marshall v. Crawford, su- 
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d. Wreck or Capture of Vessel 

As a general rule, a master's wages as such cease 
from the time the vessel and cargo pass out of his hands 
on the vessel’s becoming wrecked or captured, but he 
may recover for wages which were earned before the 
loss anti for the value of his services in recovering the 
vessel or disposing of it to the best advantage. 

As a general rule, a master’s wages as such 
cease from the time the vessel and cargo pass out 
of his hands on the vessel’s becoming wrecked 74 
or captured; 75 but he may recover for wages which 
were earned before the loss. 76 Moreover, it has 
been held that after such wreck or capture of the 
vessel, a new duty devolves on the master which 
does not cease until the proceeds are placed at the 
owner’s disposal, and he is entitled to a quantum 
meruit for his services, in the exercise of a sound 
discretion, in recovering the vessel 77 or disposing 
of it to the best advantage. 78 

e. Persons Liable 

Ordinarily the person liable for a master's wages 
and disbursements is the person who employs him or 
whose agent he is- 

Ordinarily, the person liable for a master’s wages 
and disbursements is the person who employs him 79 
If he is employed by the owners of a chartered ves¬ 
sel, he cannot recover for his services from the 
charterer, 80 although the latter is required by the 
charter party to pay a certain sum per month as 
-the master’s wages. 81 The master of a stranded 
vessel who remains with her does so as agent of 
whomsoever may ultimately be determined to be 
her owner in consequence of that event, and is en¬ 
titled to recover wages for such services from such 
person. 82 


f. Primage 

Primage, which Is compensation to the master for 
his particular care of the goods, formerly belonged by 
custom or usage to the master for his own use, but now 
it seems that primage belongs to the owners or freighters, 
and is no longer a gratuity to the master unless ex¬ 
pressly so stipulated. 

Primage, which is compensation to the master for 
his particular care of the goods 83 or a small pay¬ 
ment to the master for his care and trouble, 84 
formerly belonged, by custom or usage, to the mas¬ 
ter for his own use, 85 unless he otherwise agreed 
with the owners 86 The later rule, however, 
seems to be that primage belongs to the owners 87 
or freighters 88 and is but an increase of the 
freight 89 and is no longer a gratuity to the mas¬ 
ter unless expressly so stipulated. 90 

g. Reimbursement of Personal Expenses 

A master is entitled to reimbursement or indemnity 
for all expenses or liabilities incurred by him in the 
line of his duties as agent of the owners or shippers, 
but not for expenses and liabilities incurred by him not 
in the line of his duties as master, or when he obligates 
himself personally. 

A master is entitled to reimbursement or indem¬ 
nity for all expenses or liabilities incurred by him 
in the line of his duties as agent of the owners 91 
or shippers. 92 So, when in the service of the ves¬ 
sel the master incurs sickness or injury, he is en¬ 
titled to the expenses of his cure 93 and mainte¬ 
nance. 94 He is not entitled, however, to reimburse¬ 
ment for expenses and liabilities incurred by him 
not in the line of his duties as master, 95 or con¬ 
trary to the owner’s instructions, 96 or when he ob¬ 
ligates himself personally. 97 The master is also 
entitled to expenses incurred by him in going from 
the place at which he is employed to the place where 


*74. Me.—rhincaji v. Reed, 39 Me. 4X5, 
63 Am D. 635—McGilvery v. Stack- 
pole, 38 Me. 283, 61 Am D. 245. 

•*75. Mass.—Arfndson v. Ladd, 12 
Mass. 173. 

58 C.J. p 282 note 13. 

•* •* 75. Mass.—Moore v. Jones, 15 Mass. 
424. 

JSLC—Ferguson v. Fitt, 1 N.C. 239. 

“77. Conn.—Smith v. Gilbert, 4 Day 
105. 

“78. Me.—Duncan v. Reed, 39 Me. 415, 
63 AmD. 635. 

“78. La.—Hynes v. Kirkman, 4 La 
47. 

.58 C.J. p 283 note 18. 

.«*. Mass.—McG-ilvrey v. Capen, 7 
Gray 523. 

4EL. Mass.—McGilvrey v. Capen, su¬ 
pra. 

3S2. TJ.S—Hume v. Frenz, Cal., 150 
F. 502, 89 t qCJL $20. . . , . . 

j£>8 C.J. p 283 note 2L 


83. La.—Blake v Morgan, 3 Mart 
375. 

84. Md.—Peters v. Speights, 4 Md. 
Ch. 375. 

85. Md—Peters v. Speights, supra. 
58 C.J. p 283 note 23. 

86. Md —Peters v. Speights, supra. 

58 C.J. p 283 note 24. 

87. TJ.S.—Carr v Austin, etc., R. Co , 
C C.Tex., 14 F. 419, 4 Woods 327. 

88. TJ.S —Carr v. Austin, etc,, R. 
Co., supra. 

89. TJ.S.—Carr v. Austin, etc., R. Co., 
supra. 

90. TJ.S.—Carr v. Austin, etc., R. Co., 
supra. 

58 C.J, p 283 note 28., , 

9L TJ.S.—Winsor v. Sampson, D.O. 
Mass., 30 F.Cas.No.l7,888i 1 Sprague 
548. 

I 58 C.J. p 283 note 29. , , 


92. Me.—Henderson v. Sevey, 2 Me. 
139. 

58 C J. p 283 hote 30. 

93 . U.S.—Van Lier v. Dord, D.CN.T., 
28 FCas.No 16,862. 

Me.—Duncan v. Reed, 39 Me. 415, 63 
AmD. 635. 

94. US.—The E. H. Russell, D.C.N. 
Y, 42 F.2d 568. 

58 C.J. p 283 note 32. 

Maintenance and cure of disabled 
seamen generally see Seamen $§ 
172-187. 

95. La.—Barker v~ York, 3 La Ann. 
90. 

58 C.J. jr 284 note 33. 

96. , Mass.—Rennell v. Kimball, 5 Al- 

I lep 356 . 

97. UK—The Ft. Gaines, D.C.MiL, 
r 24 F.2d 438. 
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he is to take charge of his vessel ; 98 but in case of a 
discharge or other termination of his relation in a 
foreign port, he is not entitled to the expenses of a 
return trip," unless his contract of employment so 
stipulates. 1 

§ 69. -Liens for Wages and Disburse¬ 

ments 

a. Liens for wages 

b. Liens for disbursements and damages 

c. What law governs 

d. Priorities 

e. Loss of lien 

a. Liens for Wages 

A master is not entitled to a lien for his wages on 
the vessel or on goods consigned to his owners unless 
he contracts to render the services on the credit of the 
vessel or unless such a lien is given by statute. 

As a general rule, the presumption is that the 
master of a vessel trusts to the personal credit of 
the owners for his wages, 2 and he is not entitled 
to a lien therefor on the vessel, 3 or on goods con¬ 
signed to his owners, 4 unless he contracts to ren¬ 
der the services on the credit of the vessel, 5 or un¬ 


less such a lien is given by statute. 6 Further, in 
the absence of contractual or statutory provision 
therefor, it has been held that the master has no 
hen for his wages on the freight. 7 

b. Liens for Disbursements and Damages 

The master of a vessel who has made necessary ad¬ 
vances or disbursements from his own funds for ex¬ 
penses and liabilities incurred during the voyage has 
a lien therefor on the vessel, and freight, and cargo, 
which may be enforced after the return of the vessel 
to her home port. 

As a general rule, the master of a vessel, who 
has made necessary advances or disbursements from 
his own funds for expenses and liabilities incurred 
during the voyage, has, at common law, and in some 
jurisdictions by statute, a lien therefor on the ves¬ 
sel, 8 and freight, 9 and cargo, 10 which may be en¬ 
forced after the return of the vessel to her home 
port. 11 A master has no lien on the vessel for un¬ 
liquidated damages for a breach of his contract of 
employment 12 

c. What Law Governs 

As a general rule, a master's rights relative to his 


98. Me—Woodbury v. Brazier, 48 
Me. 302. 

99. U.S—The Ancaios, DC.Or., 170 
F. 106. 

58 C.J. p 284 note 38. 

Wages for period occupied in return¬ 
ing to port of employment see su¬ 
pra subdivision a of this section 

1. US—Lombard SS. Co v. Ander¬ 
son, Md, 134 F. 568, 67 CCA. 432 

58 C J. p 284 note 39. 

2. US —McDowell v. The Lena 
Mowbray, D.C Ala., 71 F. 720 

Lien of seamen see Seamen §5 140- 
152 

Maritime liens In general see Mari¬ 
time Liens § 1 et seq 

3. US —The Maret, CC.A.Virgm Is¬ 
lands, 145 F.2d 431—Burdme v. 
Walden. CCA Fla, 91 F.2d 321— 
Woolsey v. The Amiga Mia, D C. 
La, 90 FSupp 228, affirmed, CA, 
Walker v Woolsey, 186 F.2d 920— 
The Atlanta, DC.Ga, 82 FSupp 
218—The Odysseus III, D C Fla, 
77 FSupp. 297—The Aguia, D.CS 
C. f 72 FSupp 201—The Evansville, 
D C.Tex, 13 F Supp. 555. 

58 C J p 284 note 42. 

Master as representative of owner 
“Under the law the master is the 
representative of the owner and he 
is not in a position to claim a lien 
upon the very property which he is 
holding in a representative capacity." 
—The Herbert D Rawding, D C S.C., 
55 F.Supp. 156, 160. 

Master performing duties of seaman 

(1) Although a true master has no 1 


maritime lien for wages, a person 
who was employed to service motor- 
boat and who constituted both cap¬ 
tain and crew was entitled to claim 
lien.—Swift v. Knowles, C.C A FI el, 
100 F 2d 977. 

(2) Master was not entitled to a 
seaman’s lien for wages on theory 
that he was required to perform du¬ 
ties of a seaman in conformity with 
maritime regulation and to preserve 
the security and safety of the vessel 
because of insufficient personnel —U. 
S. v. The Pomare, D.C.Hawaii, 92 F. 
Supp. 185. 

(3) Master of vessel was not en¬ 
titled to lien for his services because 
he was also to act as radio operator, 
where he merely inspected radio 
equipment and never operated it.— 
Ylavianos v. The Cypress, C.A Md., 
171 F 2d 435, certiorari denied 69 S. 
Ct 1168, 337 US 924, 93 L Ed 1732, 
and Maryland Drydock Co. v. Vlavia- 
nos, 69 S.Ct. 1171, 337 US. 924, 93 
LEd. 1732. 

(4) Master could not be granted 
maritime lien for wages for period 
he remained aboard vessel while she 
lay in dock on theory that he was a 
caretaker rather than master and 
was entitled to compensation on ba¬ 
sis of quantum meruit—The Herbert 
L Rawding, D.C.S.C, 55 FSupp 156. 

4. U S.—Vowell v Bacon, D C., 28 

FCasNo.17,018, 4 Cranch CC. 97. 

5. U.S.—Pond v. The Hattie Thom¬ 
as, D.C Conn., 59 F. 297. 

La—Radowitch v. Siewerd, 25 La. 

Ann 315. 


6. US.—The Diane, DC Fla, 45 F. 
Supp 510 

58 C.J. p 284 note 45. 

Particular statutes construed 

(1) As not to give a lien to a mas¬ 
ter of a vessel for his wages—The 
Aguia, D.C.S.C., 72 FSupp. 201. 

(2) As to grant a lien only for 
amount earned for labor actually per¬ 
formed or services actually rendered, 
and not to cover wages for future 
services, although claimant might be 
entitled to recover them m a suit m 
personam.—Burdme v. Walden, C.C. 
A Fla., 91 F.2d 321. 

7. U.S.—Alabama Dry Dock & Ship¬ 
building Co v Foster, C.CAAla., 
31 F2d 394, disapproving The Arc- 
turus, D.C Ohio, 17 F. 95, Adams v. 
The Wyoming, D.C, 1 F Cas No. 
71, 2 N J.L J. 275 and Drmkwater 
v. The Spartan, DC Me., 7 F.Cas. 
No.4,085, 1 Ware 145. 

58 CJ. p 285 note 46. 

8. US —Gardner v. The New Jersey, 
D.C.Pa., 9 F.Cas No.5,233, 1 Pet. 
Adm 223 

58 C.J. p 285 note 49. 

9. U.S —Drmkwater v. The Spartan, 
D C.Me., 7 F.Cas.No.4,085, 1 Ware 
145. 

58 C J. p 285 note 50. 

10. Me.—Newhall v. Dunlap, 14 Me. 
180, 31 Am.D, 45. 

58 C J. p 285 note 51. 

11. N.Y.—Sturtevant v. Brewer, 17 
N.Y.Super. 628. 

12 . U S —The Laurel, D.C.Wash., lia 
F. 373. 
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lien for wages and disbursements are governed by the 
law of the country to which his vessel belongs. 

As a general rule, a master’s rights relative to his 
lien for wages and disbursements are governed by 
the law of the country to which his vessel belongs, 13 
and, as discussed in Admiralty § 48, the admiralty 
courts of the United States will enforce a lien giv¬ 
en by the law of such country, although in the par¬ 
ticular case the master is not entitled to a lien under 
the laws of the United States; but, where the con¬ 
tract is made in a foreign port, in the absence of 
evidence as to the law there, the general maritime 
law of the forum will be presumed to control. 14 

d. Priorities 

The master's lien for wages and disbursements, when 
recognized, has priority over ail other claims against 
the vessel except claims for salvage, damages by colli¬ 
sion, unpaid dock dues, and hens for seamen's wages. 

In general the master’s lien for wages and dis¬ 
bursements, when recognized, has priority over all 
other claims against the vessel, 15 except claims for 
salvage, 16 damages by collision, 17 unpaid dock 
dues, 18 and, as considered in Seamen § 149, liens for 
seamen’s wages. Furthermore, as stated in Mari¬ 
time Liens § 56 b, under a statute giving the mas¬ 
ter of a vessel the same lien for wages as seamen, 
under the maritime law, it would seem that the 
master’s lien would take precedence next over the 
liens of the seamen; however, a claim for wages 
cannot be set up against a claim for which the mas¬ 
ter is personally responsible 

As against holder of bottomry bond. A master’s 
lien for wages or disbursements outranks claims 
of holders of bottomry bonds on which the master 
is not personally liable. 19 


e. Loss of Lien 

A master's hen may be lost or waived by his acts In¬ 
consistent therewith, 

A master’s lien may be lost or waived by his 
acts inconsistent therewith, 20 as by his unreason¬ 
ably delaying to enforce it, 21 or by his failing to 
pay for his stock in the company owning the ves¬ 
sel, 22 and it has been held that it may be waived 
by agreement. 23 Since a maritime lien, as dis¬ 
cussed m Maritime Liens § 6, does not ordinarily 
depend on possession, a statutory lien is not lost 
when the master surrenders possession. 24 

§ 70. Liabilities of Master 
a. In general 

b For negligence or misconduct 
c. Liability of either master or owner 

a. In General 

Generally the master of a vessel Is personally liable 
on all contracts made by him relative to the ordinary 
employment of the vessel, unless he contracts on the 
owner's credit, or stipulates against his own liability, 
or unless the person furnishing the supplies has funds 
of the owner in his hands sufficient to pay therefor. 

As a general rule, the master of a vessel is per¬ 
sonally liable on all contracts made by him relative 
to the ordinary employment of the vessel, 25 as for 
necessary supplies 26 or repairs, 27 unless he contracts 
on the owner’s credit, 28 or stipulates against his 
own liability, 29 or unless the person furnishing the 
supplies has funds of the owner in his hands suffi¬ 
cient to pay therefor. 30 Where a master acts as 
bailee of certain articles, he is not liable for their 
loss if he uses ordinary care in keeping them. 31 As 


13. U.S.—The Atlanta, D C.Ga, 82 F 
Supp. 218. 

58 C.J. p 286 note 54, p 289 note 18 
[a]. 

14. U S.—Howard v. The Georgia, D. 
C.N.Y., 46 F. 669. 

15. U.S.—Dnnkwater v. The Spar¬ 
tan, DC.Me., 7 F.Cas No.4,085, 1 
Ware 145. 

58 C.J. p 286 note 58. 

Priority of maritime liens in gen¬ 
eral see Maritime Liens §§ 50-60 

16. Eng—The Panthea, 1 Aspm. 133 

Claim for salvage as taking preced¬ 
ence of prior maritime liens gen¬ 
erally see Maritime Liens § 56 c. 

17. U S.—The EPride of the Ocean, T> 
C N.Y., 7 F. 247. 

58 C.J. p 286 note 60. 

18. Eng.—The Emilie Millon, [1905J 
2 E.B. 817. 

. 18. U.S.—The Felice B , D C.N.Y, 
40 F. 353—The Irma, D C.N.Y., 13 
F.Cas.No.7,064, 6 Ben. 1. 


Bottomry bonds generally see infra 
§§ 88 - 100 . 

20 . U.S—The Short Cut, D C.Pa., 6 
F. 630. 

58 C J p 287 note 74. 

21. U.S —The Ft. Games, D.C.Md, 
24 F 2d 438. 

58 C.J. p 287 note 75. 

22 . US.—The Short Cut, D.CPa, 
6 F. 630. 

58 C.J p 287 note 76. 

23. U.S.—The Countess of Duffenn, 
D.CN.Y., 6 F.Cas No. 3,2 80, 10 Ben 
155. 

24. U.S.—Burdine v. "Walden, C.C.A. 
Fla, 91 F.2d 321. 

Sale to buyer charged with knowl¬ 
edge 

SU-te statute, providing that there 
shall be no lien on personalty against 
buyers without notice unless person 
claiming lien be in possession of 
property on which lien is claimed, did 
not apply so as to defeat lien of mas¬ 
ter of yacht for his services which 
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was authorized under state statute, 
where yacht was sold to a buyer who 
was charged with knowledge that 
master had been employed and had 
not been paid for his services while 
boat belonged to seller.—Burdine v. 
Walden, supra. 

25 . U S —Fox v. Holt, D.C, 9 F Cas 
No 5,012, 4 Ben 278, 36 Conn. 658 

58 C.J. p 287 note 79. 

Liability of master for wages of sea¬ 
men see Seamen, § 124 

26. La.—Henshaw v Rollins, 5 La. 
335, 25 Am D 180 

27. La.—Mead v. Buckner, 2 La 282. 
58 C J. p 287 note 81. 

28. S.C.—Stocker v. Corlett, 5 S.C.L. 
236. 

Tex—Sydnor v. Hurd, 8 Tex 98. 

29. Tex—Sydnor v. Hurd, supra. 

30. N.C—Bissell v. Boznam, 17 N.C. 
229. 

58 C.J. p 287 note 84. 

31. N.C—Pender v. Robbins, 51 N. 
<C. 207. 
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against the master of the ship, the right of the 
consignee or transferee to rely on the recitals of 
the bill of lading as to quantity of goods received 
depends on has having paid for such quantity of 
goods by reason of recitals m the bill itself. 33 

b. For Negligence or Misconduct 

(1) In general 

(2) For acts of subordinates 

(1) In General 

It Is the duty of a master to use reasonable skill, 
care, and diligence in the performance of his duties, and, 
if he does so, he is not liable to his owners for losses 
arising from unavoidable accidents; but he is personally 
liable for damages occasioned by his negligence or mis¬ 
conduct. 

It is the duty of a master to use reasonable skill, 
care, and diligence in the performance of his du¬ 
ties, 33 and if he does so, he is not liable to his own¬ 
ers for losses arising from unavoidable accidents, 34 
mere errors of judgment, 35 or failure of success. 36 
A master may be held for lack of seamanship only 
where his conduct is outside the range of possible 
discretion. 37 The master, however, is responsible 
civilly 33 and, under some statutes, criminally, 39 
for any misconduct or negligence on his part Thus, 
he is personally liable for damages occasioned by 
his negligence or misconduct to passengers, 40 third 
persons on or about his vessel, 41 or to his owners. 42 
A master is also liable for damages caused by his 
negligence or misconduct to shippers, 43 as where 
he fails or refuses to deliver any part of the cargo 
in accordance with the bill of lading pertaining 
thereto; 44 but he is not so liable if he exercises 


proper care and diligence in receiving and caring 
for the cargo. 45 Under a statute making the mas¬ 
ter liable for the debts of any passenger taken out 
of the country without a passport, the master is 
liable even though the passenger subsequently re¬ 
turns to the country. 46 The master is not entirely 
absolved of responsibility with respect to naviga¬ 
tion when a compulsory pilot is m charge, 47 

Barratry . The master of a ship, who commits,, 
in his character of master, an act for an unlaw¬ 
ful or fraudulent purpose, to the injury of the owner 
of the ship, is guilty of the offense of barratry ; 4& 
in order to constitute barratry, the act of the mas¬ 
ter or mariners must be against the owners of the 
ship. 49 

(2) For Acts of Subordinates 

The master of a vessel ordinarily is liable for the- 
acts of all persons under, or supposed to be under, his. 
command while engaged about their ordinary duties as 
subordinate officers of the vessel or as seamen; and this 
rule applies to acts of a pilot under the command of 
the master of the vessel. 

Although it is said that the master of a ves¬ 
sel is not liable for the negligence of other ship’s 
officers and crewmen where the master has used 
reasonable gare in their selection, and has left the 
vessel in their charge under appropriate orders, 50 ' 
the master of a vessel ordinarily is liable for the 
acts of all persons under, 61 or supposed to be un¬ 
der, 52 his command while engaged about their or¬ 
dinary duties as subordinate officers of the vessel or 
as seamen. Where a pilot is hired to accompany a 
vessel on a voyage, he is under the command of the 
master of the vessel, and the master is liable for his 


32. Mass.—Hall v. Mayo, 7 Allen 
454 

10 C J. p 195 note 66 

33. Wash.—Corpus Juris cited in El- 
lmgson v. American Mail Line, 211 
P2d 491, 492, 35 Washed 129. 

58 C.J p 287 note 87 

Liability of master for delay in, or 
deviation from, voyage see supra 
§ 64. 

34. US —Dean v. Angus, Adm CtPa., 
7 FCas.No.3,703, Bee 378. 

35. U.S—Dean v. Angus, supra. 

36. U.S—Dean v. Angus, supra. 

37. US—The Imoan, C.C.ANY., 67 
F 2d 603. 

38. Wash.—Corpus Jons quoted in 
Grays Harbor County v The Bn- 
maager, 19 F.2d 25, 29, 171 Wash 
396. 

58 C J. p 274 note 52. 

39. Wash.—Corpus Juris quoted in 

Grays Harbor County v. The Bn- 
manger, 19 P.2d 25, 29, 171 Wash 
396. ' ’ 

58 C J. p 274 note 53, 


40. La.—Keene v. Lizardi, 5 La. 431, 
25 AmD. 197 

58 C J. p 287 note 91. 

Liability of master for personal in¬ 
jury to passengers generally see in¬ 
fra $ 192. 

41. Ala—Rhodes v. Roberts, 1 Stew. 
145. 

58 C J. p 288 note 92. 

42. U.S —Atkyns v. Burrows, D.C 
Pa., 2 F.Cas No.618, 1 PetAdm. 244 

58 C.J. p 288 note 93. 

43. U.S.—Knox v. The Nmetta, D.C 
Pa, 14 FCas No 7,912. 

58 C.J. p 288 note 95. 

Liability of master for sale or other 
disposition of cargo without au¬ 
thority see supra § 66. 

44. U.S—Still© v. Traverse, Pa, 23 
F.Cas.No.13,444, 3 Wash.C.C, 43. 

58 C.J. p 288 note 96 

45. U S —Mepham v. Biesel, Mo., 
Wall. 370, 19 LEd, 677. 
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N.Y.—Cheviot v. Brooks, 1 Johns. 
364. 

46. Hawaii.—Sawyer v. Paty, 1 Ha¬ 
waii 251. 

47. U S —Dampskibselskabet Atlan¬ 
ta A/S v. U. S, C.C.A.La., El F.2& 
961. 

48. U.S.—Hansen v. Barnard, C-C-A. 
N Y., 270 F. 163. 

49. U.S.—Intermondaie Trading Co. 
v. North River Ins. Co. of N. Y., 
D.C.N.Y., 100 F.Supp. 128. 

50. Wash—Ellmgson v. American 
Mail Line, 211 P.2d 491, 35 Wash. 
2d 129. 

51. U.S.—U S. v. Farnham, C.C.N.Y., 
25 F.Cas.&o 15,071 

Pa.—Corpus Juris cited in McConnell 
v. Williams, 65 A.2d 243, 246, 361 
Fa. 355. i 

58 C.J. p 28 8 note 99. 

52. N.Y.—Kennedy v. Ryall, 67 N.Y„ 
379. 

58 C.J. p 288 note 1. 
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acts of negligence or misconduct while in the per¬ 
formance of his duties 53 The master is not ordi¬ 
narily liable for his acts, however, where, the au¬ 
thority of the master is entirely superseded by that 
of the pilot. 54 Thus, under the charter of a tug 
fully manned, the master of the tug is bound to 
follow orders of the charterer to take aboard a 
pilot who would navigate the tug, regardless of 
whether the charter amounted to a demise, 55 and, 
while the taking on of a pilot does not ordinarily 
divest the master of a ship of all his authority and 
thereby relieve him of the over-all responsibility for 
its navigation, 56 the rule is applicable to vessels 
sailing the high seas with officers and crews under 
the direction of the owner and not of the char¬ 
terer, 57 and is not to be extended to include all 
vessels such as a tug whose master could be and 
was displaced by the charterer. 58 Where part of 
the cargo is lost by the negligence and misconduct 
of the crew, with the crew the master must con¬ 
tribute his proportionate part of the loss. 59 

c. Liability of Either Master or Owner 

In maritime law the master, as well as the owners 
of a vessel, is liable as a common carrier, but the lia¬ 
bility is several and not Joint, and either may be sued 
or both may be sued simultaneously. 

While m maritime law the master, as well as the 
owners of a vessel, is liable as a common carrier, 60 
they are liable severally and not jointly, 61 and the 
master is liable only for reasonable care and dili¬ 
gence and the exercise of such skill as his posi¬ 
tion is supposed to require. 62 The rule seems to 
be well settled that persons contracting with a mas¬ 


ter in a foreign port for repairs to, or supplies for, 
his vessel have a double remedy against the mas¬ 
ter or the owners on the contract, 63 and they may 
sue either the master or the owners of the ves¬ 
sel or both simultaneously, 64 and in enforcing this 
double remedy they may proceed by separate ac¬ 
tions against the owners or master m personam, or 
the vessel in rem, either simultaneously or at dif¬ 
ferent periods. 65 

§ 71. Actions 

a. Nature and form of remedy 

b. Parties and pleading 

c. Presumptions and burden of proof 

d. Admissibility of evidence 

e. Weight and sufficiency of evidence 

f. Trial 

a. Nature and Porm of Remedy 

A master's remedy for his wages and disbursements 
Is ordinarily by an action in personam against the own¬ 
ers, and for improper discharge, an action at law for 
damages for breach of contract. The master may be 
sued in admiralty for damages caused by his wrongful 
acts, and actions of trover and on the case may be 
maintained under some circumstances. 

A master’s proper remedy for his wages and dis¬ 
bursements is ordinarily by an action m personam 
against the owners, 66 and he has no right to pro¬ 
ceed in rem against the vessel therefor, 67 except 
where a lien on the vessel therefor is created by 
statute, 68 or by the law of the flag of the vessel. 69 
A master who is improperly discharged cannot 
maintain a libel in admiralty to compel the owners 
to fulfill their contract with him, 70 but his proper 


53. QST.T.—Denison v. Seymour, 9 
Wend. 9. 

58 C.J. p 288 note 3. 

Liability of master for acts of neg¬ 
ligence while pilot is aboard see 
supra subdivision b (X) of this sec¬ 
tion. 

54. Mass.—Tates v. Brown, 8 Pick. 
23. 

58 C J. p 289 note 4. 

55. IT S.—Southern States Towing 
Lines v. Lee Transit Corp., C.C A. 
N.Y., 144 F2d 101. 

55. U.S.—Southern States Towing 
Lines v. Lee Transit Corp., supra. 

57. U S.—Southern States Towing 
Lines v. Lee Transit Corp,, supra. 

58. IT.S.—Southern States Towing 
Lines v. Lee Transit Corp., supra. 

69. U S —Crammer v. The Pair 
American, D C.Pa,, 6 F.Cas.Nb.3,- 
347, 1 FetAdm 242. 

58 C.X. p 289 note 6. 

60> La,—Rochereau v. The Hausa, 14 
La.Ann. 4&1. 

58 C J. p 289 note 7i 


Liability of both master and owners 
for unauthorized act of master m 
selling or otherwise disposing of 
cargo see supra § 66. 

61. S C.—Patton v. Magrath, 24 S.C 
L. 162, 33 AmD. 98. 

58 C. J. p 289 note 8. 

62. TJ.S —Bissell v. Mepham, C.C 
Mo., 3 F.Cas.No.1,450, Woolw. 225, 
affirmed 9 Wall. 370, 19 L.Ed. 677 

63. La—Henshaw v. Rollins, 5 La. 
335, 25 AmD. 180. 

58 C.J. p 289 note 10. 

64. La—Zacharie v. Kirk, 14 La 
Ann. 433. 

65. La—Henshaw v. Rollins, 5 La 
335, 25 AmD 180. 

58 C J. p 289 note 13. 

Joinder of proceeding in rem and in 
personam for same cause in admir¬ 
alty see Admiralty § 75 b. 

65. U.S.—Mitchell v. Kelsey, D.C.N 
Y., 17 F.Cas.No 9,664. 

58 C.J. P 289 note 15. , 

Actions on charter party see supra S 

56. 


Admiralty jurisdiction generally see 
Admiralty §§ 5-69 

Prosecution under immigration laws 
see Aliens §§ 114-118 
Interest held not recoverable where 
suit was not commenced until a lapse 
of some years, and it did not ap¬ 
pear that any of the charges, ex¬ 
cept for the wages, rested on any 
particular contract—Mitchell v. Kel¬ 
sey, supra. 

57. IT S.—The Evansville, D UTex., 
13 F.Supp. 555. 

58 C.J p 289 note 16. 

68 . U.S —The William M. Hoag, Or., 
18 S.Ct 114, 168 U.S. 443, 42 L Ed 
537—Whitney v. The Mary Grat- 
wick, D.CCal., 29 F Cas No.17,591, 
2 Sawy. 342. 

Lien of master for wages or disburse¬ 
ments see supra § 69. 

69. U.S—The Felice B, D C.K.Y., 40 
F. 653 

58 C.J. p 289 note 18. 

70. U.S.—Montgomery v. Henry, Pa, 
1 Dali, 49, 1 L.Ed. 32, 1 AmD. 223. 
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remedy is an action at law for damages for the 
breach of the contract 71 

The owners of a vessel may sue her master in 
admiralty for damages caused by his wrongful 
acts, 72 as may also a passenger who is injured there¬ 
by. 73 A master who has a lien on goods for his 
disbursements may maintain trover against one who 
converts the goods ; 74 but trover will not lie against 
the master for cargo, unless the freight is paid or 
tendered or the payment thereof is waived, 75 or for 
goods which were lost so that they did not come 
to the use of the master, 76 but, where a master 
has received goods on board under a contract to 
deliver them at a certain port, and being with the 
shipper in a port short of the port of destination, 
there refuses to proceed with the goods to the port 
of destination, the master is answerable to the ship¬ 
per in trover, or the latter might take the goods by 
replevin. 77 Where a master who is also part own¬ 
er sells the cargo and receives the proceeds, another 
part owner of such cargo may maintain an action 
on the case against him for his share of the pro¬ 
ceeds 78 

b. Parties and Pleading 

In actions relative to a master of a vessel, general 
rules governing civil actions and proceedings m admir¬ 
alty apply with respect to the parties and pleading. 

In actions relative to a master of a vessel, gen¬ 
eral rules governing civil actions and more par¬ 
ticularly proceedings in admiralty apply with re¬ 
spect to the parties 79 and pleading. 80 As a general 
rule, a master has such a special interest in the ves¬ 
sel and cargo that he may sue in his own name for 
freight, 81 or to recover damages for the breach of 
a contract of affreightment, 82 or he may bring an 


action in his own name, either at law or in equity, 
against one who wrongfully interferes "with the ves¬ 
sel or cargo. 83 A master may also file a claim in 
admiralty on behalf of the owners where they are 
absent. 84 

c. Presumptions and Burden of Proof 

General rules relative to presumptions and burderr 
of proof apply m actions growing out of the acts of a 
master of a vessel. 

As a general rule, in actions growing out of the 
acts of a master of a vessel, the rules governing 
civil cases apply with respect to questions relative 
to presumptions 85 and burden of proof. 86 Thus, 
where the question of the validity of a sale by a 
master in a foreign port arises in an action with 
the purchaser at such sale, the burden of showing 
good faith m making the sale and the necessity- 
therefor is on the purchaser of the vessel 87 or car¬ 
go 88 So, m an action for supplies and repairs fur¬ 
nished to a vessel m a foreign port by order of the 
master, the burden of proof is on plaintiff to show 
that the articles furnished were necessaries to the 
extent at least of showing that they were what a 
reasonable and prudent owner would have bought. 89. 
It is incumbent on a lender of money to a master 
of a vessel, in an action against the owner, to show 
the necessity for the loan 90 In an action by a mas¬ 
ter for wages, subsistence, and vacation bonus al¬ 
legedly due by reason of wrongful discharge, the 
burden is on the master to prove his alleged con¬ 
tract for the duration of a voyage. 91 

d. Admissibility of Evidence 

The admissibility of evidence in actions arising out 
of the acts of the master of a vessel is ordinarily regu¬ 
lated by the rules governing the admissibility of evi¬ 
dence in civil actions and by the rules in admiralty. 


71. U.S—Montgomery v. Henry, su¬ 
pra—Clayton v. The Eliza B. Em¬ 
ery, CCXJ, 4 P. 342. 

72. U.S —Dean v. Angus, Adm Ct. 
Pa, 7 F Cas.Nos 3,702, 3,703, Bee 
369, 378 

73. U.S—Chamberlain v. Chandler, 
C C Mass , 5 F.Cas.No 2,575, 3 Ma¬ 
son 212. 

58 C J p 290 note 22. 

74. N Y.—Ingersoll v. Van Bokkelin, 
7 Cow 670, reversed on other 
grounds 5 Wend 315. 

58 CJ p 290 note 24. 

75. U.S.—Hodgson v. Woodhouse, D. 
C, 12 P.Caslsro 6,571, 1 Cranch C. 
C. 549 

N.Y.—Keyser v. Harbeck, 10 N.Y.Su¬ 
per. 373. 

7©. U.S.—Hodgson v. Woodhouse, D. 
C, 12 FJCas.No.6,571, 1 Cranch C.C 
549. 1 


77. Mass—Portland Bank v. Stuh- 
bm, 6 Mass. 422, 4 Am D. 151. 

78. Me.—True v. McGiIvery, 43 Me 
485. 

79. N.Y.—Clendaniel v. Tuckerman, 
17 Barb. 184. 

58 C J. p 290 notes 30-33. 

80. U.S.— 1 The Serapis, D.C.NY, 37 
F. 436. 

58 C.J. p 290 note 29. 

81. Mass—Manter v. Holmes, 10 
Mete 402. 

58 C.J. p 290 note 30. 

82. U S —Disney v. Furness, D C. 
Md, 79 F. 810. 

N.Y —Clendaniel v, Tuckerman, 17 
Barb 184 

83. Ga—Tuells v. Torras, 39 SE 
455, 113 Ga 691. 

58 C.J. p 290 note 32. 

84. U S.—The Sally, C.C.Mass , 21 F 
Cas.No 12,258, 1 Gall. 401. 

58 C J. p 290 note 33. 


85. U.S.— 1 The Oceana, N.Y., 2 44 F. 
80, 156 C C.A. 508, certiorari denied 
38 SCt. 13, 245 U.S 656, 62 LEd 
533. 

58 C.J p 290 note 34 

86. Wash.—Knutson v. Hansen, 251 
P. 852, 141 Wash. 623. 

58 C J. p 290 note 35. 

87. U S —The Amelie, Mass , 6 Wall. 

18, 18 LEd 806—The Henry, DC, 
N.Y., 11 F.Cas No.6,372, Blatchf. 

& H. 465. 

88. N.Y.—Saltus v Everett, 20 
Wend 267, 32 Am.D. 541 

89. NY—Ford v. Crocker, 48 Barb. 
142. 

58 C.J. p 291 note 39. 

90. U.S.—The Julia Blake, N.Y., 2 
8 Ct .692, 107 U.S. 418, 27 L.Ed. 595. 

58 C.J. p 291 note 40. 

91. U.S—Higbee v. American For¬ 
eign S. S. Corp., D CoPa., 94 F.Supp. 
921. 
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The admissibility of evidence in actions arising 
out of the acts of the master of a vessel is ordi¬ 
narily regulated by the rules governing the admissi¬ 
bility of evidence in civil actions generally, and by 
the rules m admiralty. 92 Where there is a sale of 
a stranded or disabled vessel or cargo by the mas¬ 
ter, evidence is admissible on the question of his 
good faith in making the sale and the necessity 
therefor, and of the facility with which the vessel 
was afterward rescued by the purchaser, 93 as is also 
evidence of a survey of the vessel, 94 and the fact 
of his taking advice from other competent per¬ 
sons. 95 The circumstance that the master believed 
at the time that he could get the stranded vessel off 
is admissible to show bad faith on his part, 96 but 
proof that the purchaser believed himself able to 
rescue the vessel can have no such effect. 97 The ad¬ 
vice of surveyors is also competent evidence on the 
question of necessity for a sale of the cargo. 98 

a Weight and Sufficiency of Evidence 

The general rules governing the weight and suffi¬ 
ciency of evidence in civil actions apply in actions aris¬ 
ing out of the acts of the master of a vessel. 

The general rules governing the weight and suffi¬ 
ciency of evidence in civil actions generally apply in 
actions arising out of the acts of the master of a 
vessel. 99 Thus, in an action by a master for wages, 
subsistence, and vacation bonus allegedly due by rea¬ 
son of wrongful discharge, the contract of employ¬ 
ment must be proved by a preponderance of the 


§ 71 

evidence. 1 Where supplies are sold and delivered 
to one as master of a vessel and the registry con¬ 
tains the names of the owners with such person as 
master, the owners are prima facie liable m the ab¬ 
sence of any proof qualifying the master’s author¬ 
ity. 2 A survey taken to enable the master to de¬ 
cide whether or not to sell an injured vessel 3 or 
distressed cargo 4 does not per se render the sale 
valid, but it affords strong evidence in justification 
of it, and the fact that the surveyor’s advice after¬ 
ward turns out to be erroneous does not disprove 
the necessity for the sale. 5 With respect to the 
question of the integrity of the sale of a vessel by 
the master, his evidence is vital to one claiming ti¬ 
tle under such sale. 6 

f. Trial 

General rules governing the trial of civil actions 
apply in actions with respect to the masters of vessels, 
and, in accordance with such rules, questions of fact on 
which the evidence is conflicting or doubtful are to be de¬ 
termined by the jury or trier of facts. 

General rules governing the trial of civil actions 
apply m actions with respect to the masters of ves¬ 
sels. 7 In accordance with such rules, questions of 
fact on which the evidence is conflicting or doubt¬ 
ful are to be determined by the jury or trier of 
facts. 8 Thus, ordinarily it is a question of fact for 
the jury as to whether or not, under the circum¬ 
stances of the particular case, a necessity existed 
for the master to sell the cargo. 9 In an action by 


92. Tex.—Stillman v. Hurd, 10 Tex 
109. 

58 C J. p 291 note 42. 

93. U S.—The Henry, DCNT.llF 
Cas No 6,372, Blatchf. & H. 465. 

94. U.S.—The Henry, supra. 

58 C.J p 291 note 44. 

95. Pa—Hartshorae v. Campbell, 1 
Yeates 143. 

96. U.S.—The Lucinda Snow, D.C N 

Y., 15 F.CasNo 8 V 591, Abb.Adm 

305. 

97. U S.—The Lucinda Snow, supra 

98. N.Y—Butler v. Murray, 30 NY 
88, 86 Am.D 355. 

99. U.S.—Smith v. Staley, DCNY, 
190 F. 214. 

58 C.J. p 291 notes 36 [bl, 49. 
Evidence held sufficient 

(1) To show contract of employ¬ 
ments—M cCambridge v. Crosby 
Transp. Co., 195 N.W. 678, 225 Mich. 
88 . 

(2) To show that libelant had been 
engaged as master of ship, and, 
hence, not entitled to any maritime 
lien arising out of his services to the 
ship.*—The Aguia, D.C.S.C., 72 F.Supp 
20L 


(3) To establish that libelant was 
employed as a master, where the con¬ 
templated voyages would require a 
crew of more than one man with a 
licensed navigator m command, and, 
hence, libelant was not entitled to a 
lien under the general admiralty law 
for his wages —Burdine v. Walden, 
CCA Fla , 91 F 2d 321. 

(4) To show that master libeling 
vessel for wages was working for 
half of profits, which were not shown, 
rather than fixed wages in addition 
—Galatis v. Galatis, C.CAFla, 55 F 
2d 571. 

(5) To sustain finding that owner 
of yacht was liable to its master on 
agreement between parties executed 
at time of discharge settling mas¬ 
ter’s claim—Alker v Johnson, C.C.A. 
Fla., 81 F 2d 865 

Circumstantial evidence to estab¬ 
lish the employment of a master 
should be of a character which leaves 
no fair reason to doubt the fact.— 
Higbee v. American Foreign S S 
Corp , D.C Pa, 94 F Supp. 921—Jones 
v Davis, DC.N.Y, 13 F.Cas.No 7,460, 
Abb.Adm 446. 

1. U.S —Higbee v. American Foreign 

S. S Corp , D C Pa., 94 F Supp. ,921. 

795. 


2. N.Y.—Kenzel v Kirk, 2 Abb Dec. 
500, 32 How Pr 269. 

3. U.S —The Amelie, Mass, 6 Wall. 
18, 18 L.Ed 806. 

Me.-—Prince v Ocean Ins. Co., 40 
Me 481, 63 Am D. 676. 

4. NY—-Butler v Murray, 30 N.Y. 
88 , 86 AmD 355. 

58 C J. p 292 note 52. 

5. US —The Amelie, Mass, 6 Wall 
18, 18 LBd 806 

6 . US—Hartman v The Will, D.C. 
Pa, 11 FCas No 6,163. 

7. Mich.—Carney v. Ionia Transp. 
Co, 121 NW 806, 157 Mich. 54. 

58 C.J. p 292 notes 55-58. 

8. Miss —The General Worth v. 
Hopkins, 30 Miss. 703. 

58 C J. p 292 note 55 
Evidence held insufficient to estab¬ 
lish as matter of law that master 
of vessel was personally liable for 
injuries sustained by workman, em¬ 
ployed on vessel while it was m port, 
because of failure to provide a safe 
place to work.—Ellmgson v Ameri¬ 
can Mail Line, 211 P.2d 491, 35 Wash 
2d 129. 

9. U.S—The Julia Blake, N.Y., 2 S 
Ct. 692, 107 U S 418, 27 L.Ed. 595 

58 C.J. P 292 note 57. 
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one who has lent money to a master in a foreign gence of the loaner in ascertaining the necessity 
port^ the questions of the necessity for the money, are for the jury. 1 ® 
the good faith in making the loan, and the dih- 

V. BIGHTS AND INABILITIES OF VESSELS AND OWNEBS IN GENERAL 


§ 72. Representation of Vessel or Owners in 
General 

The owners of a vessel are bound by all acts of their 
agents done within the scope of their authority, but 
they are not liable for acts of their agent in excess of 
his authority. 

The power to represent or act as agent for a ves¬ 
sel or her owners and the rights and liabilities grow¬ 
ing out of such representation are ordinarily gov¬ 
erned by the general law of principal and agent, 11 
and the owners are bound by all acts of their agents 
done within the scope of their authority, 12 but 
are not liable for acts of their agent which exceed 
his authority. 13 A charterer under a time charter 
which did not make him owner pro hac vice has no 
power to bind the ship by his contracts ; 14 nor can 
the agent of a charterer bind the vessel or her own¬ 
ers; 15 nor has the underwriter of a vessel any au¬ 
thority to contract for the vessel until there has been 
an abandonment and an acceptance thereof by 
him. 16 Although, as discussed supra § 63, a master 
may have authority to act as agent for the owners 
of a vessel, shipowners cannot be held on a con¬ 
tract made by a ship’s master where there is no 
proof of agency, 17 and nothing to show that the 
ship belonged to the shipowner. 18 Where the own¬ 
ers of several vessels form an association to run 
their vessels and to collect and receive the earn¬ 


ings thereof in a common fund out of which all the 
expenses of the vessels are to be paid, it is in fact 
a private copartnership, and each member is re¬ 
sponsible individually for his acts or contracts in 
the business of the common concern, 19 and the mem¬ 
bers of the association are jointly liable on con¬ 
tracts made by an agent of the association on its 
behalf ; 20 but the mere fact that several owners who 
are not in fact partners allow their boats to be ad¬ 
vertised as forming a line under a common name, 
and have a common agent to solicit business, does 
not make them jointly liable for the torts and con¬ 
tracts of each other. 31 

Having accepted the benefit of an agreement made 
by a claimant’s agent, claimant cannot repudiate 
the agreement 22 

A custom that an agency to act for a ship in dis¬ 
tress is irrevocable is invalid as being unreasona¬ 
ble. 23 

Liability of agent to owner . An agent may be 
liable to the owner for loss incurred by reason of 
the agent’s failure to act with due care in carry¬ 
ing out instructions. 24 

§ 73. Contracts 

The rights and liabilities of the owners of a vessel 
under contracts relating thereto depend on the terms 


10. Mass.—Stearns v. Doe, 12 Gray 
482, 74 Am.D. 608. 

11. Agency held to exist 

U.S.—Canada S. S. Lines v. Inland 
Waterways Corp, D C.La., 71 F. 
Supp. 137, reversed on other 
grounds, C.CA., 166 F2d 67. 

12. U.S—The Benjamin Noble, D.C 
Mich, 232 F. 382, affirmed 244 F 
95, 166 CCA 523, and affirmed 
Capitol Transp. Co. v. Cambna 
Steel Co, 39 S.Ct 292, 249 U.S. 
334, 63 LEd. 631 

58 C.J. p 292 note 61. 

19. U.S.'—New York, etc., Transp. 
Co. v Payne, DC.N.Y., 13 F2d 481, 
affirmed, CCA., 13 F2d 483, cer¬ 
tiorari denied Mellon v. New York 

6 New Jersey Transp. Co, 47 S 
Ct. 238, 273 U.S. 726, 71 LEd. 861 

58 C J. p 292 note 62. 

14. U.S. —The Capitaine Faure, D.C. 
’NY., 7 F.2d 131, affirmed, C.C.A., 

7 F.2d 133. 

58 C.J. p 292 note 63. 


15. U.S—The Gul Djemal, D C.N.Y., 
11 F.2d 153, affirmed, C.C.A., 11 F. 
2d 156 

58 C.J. p 292 note 64. 

16. U.S —The Senator, D C.Mich., 21 
F.Cas.No 12,665, Brown Adm. 544. 

17. N.Y.—Potter v. American Union 
Line, 180 NY.S. 393, 110 Misc. 328 

18. N.Y.—Potter v. American Union 
Line, supra. 

19. U.S—The Swallow, D.C.N.Y., 23 
F.Cas No.13,665, Olcott 334. 

20. N.Y.—Slocum v. Fairchild, 19 
Wend. 329, affirmed 7 Hill 292 

21. U.S,—Citizens’ Ins. Co. v. Kountz 
Line, C.C.Lau, 48 F. 838. 

22. U.S.— 1 The Allan Wilde, D.C.N.Y., 
255 F. 171, affirmed, C.C.A., 264 F. 
291. 

58 C.J. p 293 note 72. 

23. U.S.—Minis v. Nelson, C.C.Ga,, 
43 F. 777. 

24. U.S.—Canada S. S. Lines v. In¬ 
land Waterways Corp., C.C.A.L&,, 
166 F.2d 57. 


Payment of incorrect duty 

Where foreign steamship company 
requested defendant corporation act¬ 
ing as its agent to arrange to have 
shipment of castor oil cleared by ft 
customs broker, but nothing was said 
about payment of duty, defendant 
acted contrary to company’s inter¬ 
ests in having shipment cleared un¬ 
der a consumption entry requiring 
payment of duty instead of clearing 
it on an in transit entry which would 
have been duty free, and thereby be¬ 
came liable to company for amount 
of the duty.—Canada S. S. Lines v. 
Inland Waterways Corp, supra. 
Negligence In handling cargo 

Petition m admiralty alleging neg¬ 
ligence of agents in actually loading, 
unloading, and caring for cargo of 
vessel set forth maritime torts for 
which agents would be liable to their 
principal in tort, regardless of wheth¬ 
er or not agency agreements required 
agents merely to procure maritime 
services and not to render them.—O. 
Maire, Inc., v. The Yaka, D.C.N.Y., 
79 F.Supp, 659, 
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of the particular contract and the proper performance 
thereof. 

The rights and liabilities of the owners of a ves¬ 
sel under contracts relating thereto, whether entered 
into by them or their authorized agents, depend on 
the terms of the particular contract and the proper 
performance thereof. 25 A reasonable custom at 
the port at which a contract is made and of which 
the owners’ agent has knowledge at the time con¬ 
stitutes a part of the contract and is binding on 
the owners 26 A contractor who undertakes to 
make and finish or fit up a vessel impliedly under¬ 
takes that she shall be reasonably fit for the pur¬ 
pose for which he knows she is intended to be 
used, 27 and if she is not so finished or fitted up 
the contractor will not be exonerated, although her 
unfitness is occasioned by secret defects in the ma¬ 
terials used 28 A contract may give rise to certain 
obligations and duties to a vessel which will render 
the contracting party liable in tort for his negli¬ 
gent failure to fulfill these obligations. 29 

Consortship. An agreement of consortship be¬ 
tween the masters of two or more vessels is not 
merely personal between the masters but extends 
to the owners and crews, 30 and to persons joining 


or becoming interested in a vessel during the con¬ 
tinuance of the agreement, 31 and is for, and on ac¬ 
count of, the vessels. 32 Such an agreement, unless 
limited by special understandings when made, is 
considered to be general and to extend to all earn¬ 
ings, from whatever source, by either vessel, 33 and, 
m the absence of a stipulation as to its termination, 
it can be terminated only by voluntary dissolution 
and notice, 34 a change of owners, master, or crew 
of one vessel without notice to the other parties 
being insufficient 35 No mutual liens arise from 
a contract of consortship, so that no suit m rem 
can be maintained for its enforcement 36 

§ 74. - Supplies, Repairs, Services, and 

Advances 

a. In general 

b. Grounds of liability 

c. Who liable as owners 

a. In General 

As a general rule, the owner of a vessel and the ves¬ 
sel itself are liable for necessary supplies, services, re¬ 
pairs, and advances furnished and received to the use 
of the vessel on the order of the master or other duly 


25. IT S—The Albisola, D.C.Pa , 6 F 

Supp. 392. 

58 C J p 293 note 75. 

Particular contracts construed 

(1) In general —Jarka Corp. v 
Hellenic Lines, Limited, C A.N.Y., 182 
F.2d 916—58 C.J. p 293 note 75 tb] 

(2) Clause of contract for dis¬ 
charge of cargo, providing for in¬ 
crease of rates if wage scale was in¬ 
creased, did not apply to contingency 
of cargo being damaged, although 
longshoremen under contract with 
stevedoring company received higher 
wages because thereof, where wage 
scale was not changed.—The Albi¬ 
sola, D C.Pa., 6 P.Supp. 392. 

(3) Where earner hired protective 
agency to guard cargo aboard ship 
while in port, and contract provided 
that agency would be liable for loss 
by theft only while guards were m 
charge, and such watch was furnish¬ 
ed on only two of five days during 
which cargo was aboard ship at port, 
agency was not liable to earner, in 
absence of showing that theft oc¬ 
curred while guards were on duty — 
Remington Rand, Inc. v. U. S., DXJ. 
N.Y., 98 P.Supp 334. 

(4) Pact that corporation, engaged 
in repairing and installing machinery 
and engines in vessels, undertook to 
make repairs after dredge had been 
moored at its wharf for such purpose 
disclosed an acceptance by implica¬ 
tion sufficient to constitute a bail¬ 
ment.—Orrell y„ Wilmington Iron 


Works, DCNC 89 P Supp. 418, af¬ 
firmed in part and reversed m part on 
other grounds, C.A, 185 F.2d 181. 
Mutuality of obligation 

Document providing that stevedor¬ 
ing contractor would handle loading 
and unloading of any vessel provided 
to it by defendant was not enforce¬ 
able because lacking mutuality, since 
it did not bind or obligate defendant 
to do anything—Jarka Corp. v. Hel¬ 
lenic Lines, Limited, C.A.N.Y, 182 F. 
2d 916. | 

Consideration 

Under an offer of stevedoring serv¬ 
ices providing that the offer might be 
terminated, modified, or amended on 
thirty days' notice by either party 
and that notwithstanding such ter¬ 
mination, the contractor should con¬ 
tinue to be responsible for the load¬ 
ing and discharging of any cargo 
which contractor was handling on 
date of such termination, the state 
statute with respect to irrevocability 
of an offer because of absence of con¬ 
sideration was applicable notwith¬ 
standing the offer did not use the 
word "irrevocable," where its clear 
intent was to keep the offer open for 
a stated time until thirty days after 
notice of its termination and, hence, 
offer was binding even though with¬ 
out consideration.—Jarka Corp, v. 

( Hellenic. Lines, Limited, supra. 

126. Ga.—Horan v Strachan, 12 & 

E. 678, 86 Ga. 408, 22 Am.SE, 471. 
68 C.J. p 293 note 76. 

-27. TJ.S—Cunningham v, Hall, D.C. 
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Mass., 6 F Cas.No 3,482, 1 Sprague 

404 

58 C J. p 293 note 77. 

28. TJ.S.—Cunningham v. Hall, su¬ 
pra. 

29. U.S.—Carnegie Office Appliance 
Co. v. Thomas A. Edison, Inc., D. 
C.Md., 28 F.2d 626—0 Maire, Inc., 
v. The Taka, D.C.N.Y., 79 P.Supp. 
659 

Rights and liabilities of owner and 
vessel with respect to torts gen¬ 
erally see infra § 76. 

30. U.S.—Andrews v Wall, Fla., 3 
How. 568, 11 L.Ed. 729 

31. U.S.—Cash v. One Thousand 
Two Hundred and Seventy-Seven 
Dollars and Five Cents, D.C.Fla., 

5 F.Cas No 2,498, 

32. U S.—Cash v. One Thousand Two 
Hundred and Seventy-Seven Dol¬ 
lars and Five Cents, supra 

33. U.S —Cash v. One Thousand Two 
Hundred and Seventy-Seven Dol¬ 
lars and Five Cents, supra. 

58 C J. p 294 note 83. 

34. U.S.—Andrews v. Wall, Fla., 3 
How. 568, 11 L.Ed. 729. 

58 C.J. p 294 note 84. 

35. U.S —Cash v. One Thousand Two 
Hundred and Seventy-Seven Dol¬ 
lars and Five Cents, D C.Fla, 5 F 

, Cas.No.2,498. 

36. U.S —Van dewater v The Yan¬ 
kee Blade, C.CCal, 28 F.Cas.No 
16,847, McAllister 9, affirmed 19 

, How, 82, 15 L,Ed. 554. 
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authorized agent acting within the scope of his au¬ 
thority. 

As a general rule, the owners of a vessel 37 and 
the vessel itself 38 are liable for necessary supplies, 39 
services, 40 or advances 41 furnished and received to 
the use of a vessel on the order of the master or 
other duly authorized agent within the scope of 
his authority, 42 unless credit therefor is given ex¬ 
clusively to the master or agent or others, 43 or un¬ 
less by the usage and understanding of the business 
the agent only is held, 44 or unless the special cir¬ 
cumstances of the case show that only the agent 
was intended to be bound and the person furnishing 
the necessaries or supplies knew or was chargeable 
with knowledge of it. 45 Where assistance is ren¬ 


dered in port to a distressed vessel, the cargo is lia¬ 
ble to attachment only for services rendered in the 
discharge and protection of the cargo. 46 The usual 
rules govern in determining the existence of a 
contract for supplies, services, or advances, and the 
terms thereof. 47 

Liability for repairs . The nature and extent of 
the owners’ liability for repairs furnished their ves¬ 
sel on a contract therefor depend on the terms of 
the particular contract, 48 and the due performance 
thereof by the contractors. 49 It is the duty of one 
who contracts to repair a vessel to do the work 
as rapidly as is reasonably possible. 50 The owner 
may recover damages from the contractor for 
breach of contract; 51 but he cannot recover for 


■ 37 . Cal.—Crofton v. Pappas, 171 P. 

2d 959, 75 Cal App 2d 814. 

’Wash.—Abelsen v Prothero, 238 P 
2d 397, 39 Wash 2d 737. 

58 C.J. p 294 note 88. 

38. Ky—Fowler Mills & Co v 
Smedley, 2 Ky Op. 389. 

58 C.J. p 294 note 89. 

Ideal 

(1) A person who furnished mate¬ 

rial for repairing- a boat, under agree¬ 
ment that he was to have a lien 
against boat to secure such advances 
and all other advances, had an equi¬ 
table hen for material furnished for 
repairs, and for balance due on equip¬ 
ment sold to boat owner—Theut v 
Burnell, Tex Civ App, 109 S.W.2d 

790, error dismissed 

(2) Liens on vessels under mari¬ 
time law generally see Maritime 
Liens 5 1 et seq 

Stevedoring services are presump¬ 
tively rendered on the credit of the 
vessel —Norwegian Steamship Co. v. 
Washington, La., 57 F. 224, 6 C.CA. 
313. 

39. Tex —Theut v. Burnell, Civ App , 
109 S W 2d 790, error dismissed 

58 C J p 294 note 90 

40. U S —Interstate Lighterage, etc, 
Co. v Newtown Creek Towmg Co, 
D.CNY., 267 F 989. 

58 C.J. p 294 note 91. 

Stevedoring services 

(1) Stevedoring company was en¬ 
titled to be paid its stevedoring 
charges at agreed rate for loading 
stone which was lost when barge cap¬ 
sized, m absence of evidence estab¬ 
lishing fault on part of stevedoring 
company m connection with the loss 
—The O'Leary, D.C.Pa, 74 F.Supp. 
313. 

(2) Where stevedoring company 
undertook to load a barge m absence 
of representative of shipper, repre¬ 
sentative of charterer of barge and 
of government inspector and m ab¬ 
sence of master of tug, but evidence 
failed to establish any causal rela¬ 
tionship between absence Qf such 


persons and capsizing of barge, rea¬ 
sons of such persons’ absence were 
not material to stevedoring compa¬ 
ny’s right to recover for services 
rendered in loading the barge.—The 
O’Leary, supra. 

(3) In the absence of agreement as 
to the compensation for particular 
services, a stevedoring company is 
entitled to reasonable compensation 
therefor—The Memnon, Tex, 62 F 
482, 10 CCA. 502, 23 U S 647. 

41. Tex.—Theut v. Burnell, Civ.App , 
109 S W 2d 790, error dismissed 

58 C J. p 294 note 93. 

42. US.—The Suliote, DC.N.T., 23 
F. 919. 

Hawaii.—Coady v. Lewis, 1 Hawaii 
545. 

58 C J. p 294 note 95. 

43. U S.—The Ins, D.C.Mass, 88 F 
902, reversed on other grounds 100 
F. 104, 40 CCA 301. 

58 C.J p 295 note 96. 

44. U S.—Berwind v. Schultz, D.C. 
NY., 25 F 912 

45. U S.—Berwind v. Schultz, su¬ 
pra. 

46. U.S—Sugar Products Co v. St 
Thomas Ship Brokers’ Assoc, C C 
A.Virgin Islands, 280 F. 821. 

47. U S —Martin v. The Amiga Mia, 
D C.N.Y , 80 F.Supp. 42. 

Cal.—Crofton v. Pappas, 171 P.2d 959 
75 Cal.App.2d 814 

La.—Baer v. Chatellier, App, 34 So. 
2d 798 

Warranty 

Where marine machine shop agreed 
to overhaul gear box and bring it 
into first-class condition, using finest 
materials and approved practices for 
marine gearing, and stated that it 
would guarantee gear box uncondi¬ 
tionally for one year’s service, agree¬ 
ment embodied warranty of proper 
performance for one year rather than 
mere warranty of workmanship and 
materials.—James Healing Co v. 
Walter, 77 A.2d 473, 10 N J Super 
492, 


48. U.S.—Gibbons Engineering & 
Mach Co. v. U. S-, D.C.Mass., 87 
F Supp 207. 

Tex—Theut v. Burnell, Civ App., 109 
SW.2d 790, error dismissed. 

58 C J p 295 note 4. 

Particular contracts construed 
U S —The President Roosevelt, C.C.A. 
NY., 116 F.2d 420—The Ky-Ill, C.C. 
AKy, 50 F 2d 70—Martin v. The 
Amiga Mia, D.C.N.Y., 80 F Supp 
42. 

58 C J. p 295 note 4 [a]. 

49. U S —Lawrence v. Morrisama 
Steam-Boat Co., D.CN.Y., 9 F. 208 

58 C J p 295 note 5. 

Repairs necessitated by contractor’s 
negligence 

Where vessel was damaged from 
pounding against its mooring when 
in possession of a repair yard as 
bailee for hire, yard could not recov¬ 
er for repairs made by yard necessi¬ 
tated by the pounding, m absence of 
a showing that damages were not 
sustained as result of negligence of 
the yard.—Martin v The Amiga Mia, 
D.C.N.Y., 80 F.Supp. 42. 

Extra work 

Ordinarily, if owner of vessel de¬ 
mands more than required by con¬ 
tract for repairs, contractor may pro¬ 
test and perform and later sue on 
quantum meruit, but may not recover 
for extra work as breach—Todd Dry 
Dock Engineering & Repair Corpora¬ 
tion v. City of New York, C.C.AN. 
Y., 54 F 2d 490. 

Worthless work 

Where repair work on a vessel is 
so defectively done as to be of no 
benefit to the owner thereof, the own¬ 
er of the shipyard performing the 
work cannot recover therefor.—Wal¬ 
ter E. Canulette & Son v. Clesi, La. 
-APP, 39 So 2d 853. 

50. U.S.—The Mary N. Bourke, N. 
Y., 145 F. 909, 76 CC.A 441. 

58 C.J. p 295 note 6. 

51. U S —Martin v. The Amiga Mia, 
D.C.N.Y., 80 F.Supp, 43, 
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failure to complete work within a specified time, in 
the absence of a definite and positive agreement to 
make repairs within that time. 52 No liability at¬ 
taches on a contract for repairs where the master 
has been misled into supposing that he was dealing 
with libelant as agent for a third person while in 
fact libelant was acting for himself ; 53 but libelant 
may recover for labor and services. 54 

Interference with stevedoring contracts „ A stat¬ 
ute making it unlawful for any person to control 
or attempt to control the owner or master of any 
vessel in awarding the loading or unloading of his 
vessel, except by solicitation m his own behalf as 
a contracting stevedore regularly engaged in the 
business of stevedoring, recognizes the right of the 
owner or master of a vessel to award the loading 
or unloading of his vessel to any contracting steve¬ 
dore he desires. 55 

b. Grounds of Liability 

The liability of the owner of a vessel for supplies or 
repairs ordered by the master or an agent is based on a 
contract undertaken in his behalf by an agent authorized 
to do so. 

The liability of the owners of a vessel to pay for 
repairs and supplies ordered by the master or an 
agent rests on the ground of a contract made by 
one who is the owners' agent for the purpose of 
ordering such supplies or repairs, 56 although if such 
necessaries are furnished with the knowledge of 
the owners and they receive the benefit of them, 
it will be presumed that they were furnished at their 
instance and request 57 In the absence of express 
authority to pledge the owners' credit, the owners 
are liable for supplies and repairs furnished to 
their vessel in a foreign port only in the case of a 
necessity or apparent necessity for the credit of 


the vessel to obtain them; 53 and, hence, where 
the master or agent has funds of the owners in his 
hands at the time sufficient to pay for such neces¬ 
saries, and the contractor has actual or construc¬ 
tive notice of this fact, no credit therefor is pre¬ 
sumed to be given to the owners of the vessel 5 ^ 
The legal owner cannot be held liable for repairs 
made on the authority of some third person not r hi& 
agent. 60 

c. Who Liable as Owners 

Liability for supplies, repairs, or other necessaries 
rests on the persons who have the actual interest, con¬ 
trol, and management of the vessel at the time they are 
furnished; and the mere fact that one is the registered 
owner of the legal title does not render him liable there¬ 
for. 

The mere fact alone that one is the registered 
owner or holder of the legal title of a vessel does 
not make him liable for supplies, repairs, and other 
necessaries furnished to her, 61 since he may hold 
her merely in trust, and be neither an actual nor ap¬ 
parent owner ; 62 but this liability rests on the per¬ 
sons who have the actual interest, control, and man¬ 
agement of the vessel at the time, and who benefit 
by the supplies, services, or repairs furnished. 63. 
The mere nominal owner is not equitably estopped 
to deny liability by the registry of the vessel and 
the representations of the master where the credi¬ 
tor was put on his guard or had reason to sup¬ 
pose that the registered owner was a nominal own¬ 
er. 64 The seller of a ship reserving title under a 
conditional sale contract is not liable for repairs 
contracted for by the vendee. 65 

§ 75. Negotiable Instruments 

A clerk of a vessel may bind the owners thereof by 


Items held not recoverable 

Wages and subsistence paid to a 
crew hired while vessel was under¬ 
going repairs, and wages paid to a 
temporary captain, were not recov¬ 
erable by owner of vessel as dam¬ 
ages for alleged delay on part of 
repair yard m repairing vessel, and 
sums paid by the owner for attorneys 
fees, expert witnesses, an accountant, 
and for photographs to be used on 
trial, were expenses of litigation and, 
although burdensome, were not re¬ 
coverable as legal damages—Martin 
v. The Amiga Mia, supra. 

Waiver or estoppel 

Notwithstanding possibly defective 
material or workmanship in altering 
ferryboat, owner who kept and used 
boat without objection could not re¬ 
cover therefor —The Ky-ni, C.C.A. 
Ky., 50 F.2d 70. 

52. U.S.—The Garfield No. 6, D.C 
Wash., 36 F.2d 5OX. 


53. US—The Kalfarli, CCAN.T, 
277 F. 391. 

54. U.S —The Kalfarli, supra. 

55. Fla —State ex rel. Biscayne 
Stevedoring Co v. Turner, 196 So 
816, 143 Fla. 424. 

56. U.S.—Berwmd v. Schultz, J>.C N. 
T., 25 F. 912. 

58 C J. p 295 note 12. 

57. Mass.—James v Bixby, 11 Mass. 
34 

58. U.S—Berwmd v. Schultz, I>.CN. 
Y., 25 F. 912—The Suliote, X>.C N. 
Y., 23 F. 919. 

59. US.—The Lulu, Md, 10 Wall 
192, 19 LEd. 906. 

58 C.J. p 296 note 15. 

60. U.S.—Davidson v. Baldwin, 

Mich, 79 F. 95, 24 CCA 453. 
Owner held not estopped to deny 

agency of one ordering repairs.—Da¬ 
vidson v. Baldwin, supra. 
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61. N Y —Macy v Wheeler, 30 N.Y. 
231, 18 Abb Pr. 73. 

58 C J p 296 note 19. 

62. Ky—Strader v. Lambeth. 7 B. 
Mon 589. 

N.Y—Macy v. Wheeler, 30 N.Y. 231, 
18 Abb Pr 73 

63. Cal.—Johnson v. Goodwin, 229 P. 
708, 68 Cal.App. 363. 

58 C J p 296 note 21 
"Owner pro hac vice” stands m 
owner’s place for voyage or service 
contemplated and bears owner’s re¬ 
sponsibilities even though owner re¬ 
mains legal owner of vessel.—Aird v. 
Weyerhaeuser S. S Co, CAPa, 169 
F2d 606, certiorari denied 69 S Ct. 
1521, 337 US. 959, 93 L.Ed 1758 

64. U.S—Borland v Zittlosen, D.C. 
N.Y., 27 F. 131 

65. U.S—The Boise Penrose, C.CA. 
NY, 22 F 2d 919 

58 C.J. p 296 note 23, 
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•a negotiable instrument as far as Its consideration In¬ 
ures to their benefit. 

A clerk of a vessel may bind the owners thereof 
hy a draft, note, or other negotiable instrument as 
far as its consideration inures to their benefit, 66 
hut it must be shown that the maker of the note 
actually was clerk. 67 

§ 76. Torts 

a. In general 

b. Liabilities resulting from torts 

a. In General 

An owner of a vessel or other property damaged 
by the tortious acts of another committed in the course 
of shipping is entitled to recover for such injuries. 

An owner of a vessel is entitled to recover for 
injuries caused to him or his vessel by the negli¬ 
gence or other torts of others, 68 as, for example, the 
unlawful seizure and detention of the vessel. 69 The 
duty rests on the vessel placed in a position of peril 
to make every effort to guard against danger; 70 
and there can be no recovery from a third person 
for injury to a vessel where such injury is the 
result of the negligence of its own master. 71 

What law governs. In a suit under the Federal 
Tort Gaims Act, 28 U.S.C A. § 2571 et seq, to re¬ 
cover for damages to a state bridge which was 
struck by vessels of the United States, the law ap¬ 
plicable is the law of negligence of such state 


rather than the law of admiralty, 72 even though 
the factual background is decidedly maritime in 
character. 73 

Injury from fire or explosion . The shipper of 
explosives or of dangerously inflammable goods is 
under a duty to give notice of their character to the 
owner of the vessel, 74 and failure to do so is negli¬ 
gence rendering the shipper liable to the owner for 
damages resulting from a fire or explosion; 75 but 
where the owner, having been advised of the char¬ 
acter of the goods, 76 or having had full opportunity 
to observe their dangerous character, 77 fails to take 
proper precautions, he assumes the risk and cannot 
recover. The shipper is not an insurer against the 
hazard of fire in an average cargo not inherently 
dangerous. 78 

b. Liabilities Resulting from Torts 

Generally speaking, vessels and their owners are lia¬ 
ble for all damages caused by the tortious acts of the 
owners or those in charge of the vessel for whose con¬ 
duct the owners are responsible. 

Except in so far as their liability may be limited 
under statutes providing for limitation of shipown¬ 
ers’ liability, as discussed infra §§ 239-257, and apart 
from their liability or statutory exemption from lia¬ 
bility for loss of, or injury to, cargo, as discussed 
infra §§ 125-129, the vessel or her owners are lia¬ 
ble for all damages caused by the negligence or 
other wrongs of the owners or those in charge of 
the vessel; 79 but there is no liability on the own- 


66. La.—Moss v. Smoker. 2 La.Ann 
989. 

58 C.J. p 296 note 25. 

67. La—Anderson v. Irvin, 7 La. 
Ann. 494. 

68. US.—The Montserrat, D C.N.Y., 
7 F 2d 477, affirmed, C.CA, 15 F. 
2d 1015. 

58 CJ. p 296 note 28. 

Liability for injury to vessel from 
loading, carrying, or discharging 
cargo see infra § 105. 

69. Conn —Dennison v. Hyde, 6 
Conn 508. 

70. U.S—The Harrisburg, D.CN.T., 
43 F 2d 360. 

71. U.S —Canada S S. Lines v. 
Great Lakes Dredge & Dock Co, 
CC A.I1I, 81 F 2d 100. 

72. U.S.—State Road Department of 

Fla. v U. S., D.C.FIa, 85 F Supp. 
489, affirmed, CA, U S. v. State 
Road Dept, of Fla, 189 F2d 591, 
certiorari denied 72 S.Ct. 291, 342 
U.& 903, 96 L Ed.-■. 

73. TT.S.—State Road Department of 

Fla., v„ U. 8., D.C.FIa., 85 F.Supp 
489, affirmed, CA., U. S. v. State 
Road Dept, of Fla., 189 F,2d 591, 
certiorari denied 72 S.Ct. 291, 342 
U.S. 903, 96 LIpcL-* 


Rights and liabilities from negligent 
management or navigation of ves¬ 
sels resulting m injuries to bridges 
generally see infra § 77 

74. U.S.—International Mercantile 

Marine Co. v Fels, NY, 170 F. 275, 
95 C.C.A. 471, 18 Ann.Cas. 18. 

N.Y.—Barney v. Burnstenbinder, 64 
Barb. 212, 7 Lans. 210. 

Cargo of metal turnings 

(1) Whether cargo of metal turn¬ 
ings and borings was “dangerous 
goods,” within bill of lading requir¬ 
ing shipper to make good any loss 
caused by shipping dangerous goods 
without full previous disclosure to 
carrier of their nature, depended on 
whether the cargo contained enough 
moisture and waste when loaded to 
make cargo dangerous.—Westchester 
Fire Ins. Co. v. Buffalo Housewreck- 
mg & Salvage Co., C.C.A.N.Y., 129 F. 
2d 319. 

(2) The finding that a cargo of 
metal turnings and borings was not 
“dangerous goods,” within bill of 
lading binding shipper to make good 
any loss caused by shipping danger¬ 
ous goods without previous full writ¬ 
ten disclosure to carrier of their na¬ 
ture, was not disproved by fact that 
the particular cargo heated and took 
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fire.—Westchester Fire Ins. Co. v. 
Buffalo Housewrecking & Salvage 
Co., supra. 

75- NY—Barney v. Burnstenbinder, 
64 Barb. 212, 7 Lans. 210. 

76. IT S.—International Merchant 

Marine Co. v. Fels, D C N.Y., 164 F. 
337, affirmed 170 F. 275, 95 C.C.A. 
471, 18 Ann Cas 18. 

77. TJ S —-Westchester Fire Ins. Co. 
v. Buffalo Housewrecking & Sal¬ 
vage Co, D C.N.Y., 40 F Supp. 378, 
affirmed, C.CA, 129 F.2d 319 

78. U.S—Westchester Fire Ins. Co. 
v. Buffalo Housewrecking & Sal¬ 
vage Co., C.C.A.N.Y., 129 F 2d 319. 

79. Mmn.—Fay v. Davidson, 13 
Minn. 523. 

N.C.—State Highway & Public Works 
Commission v. Diamond S. S. 
Transp. Corp., 38 S.E.2d 214, 226 
N.C. 371 

58 C.J. p 297 note 42. 

Liability for: 

Personal injuries to seamen see 
Seamen 55 188-206. 

Personal injuries, to passengers see 
infra §§ 192-196. 

Regardless of any contract, a ship¬ 
owner is liable ijor his own act s of 
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ers or the vessel for injuries which are the result 
of perils of the sea or inevitable accident, 80 or with¬ 
out negligence or other wrong on the part of the 
owners or of those in charge of the vessel, 81 as 
where the negligence is that of an independent 
contractor. 82 Nevertheless, where the ovners of a 
ship have held themselves out as responsible for the 
negligence of an independent contractor, they are 
estopped subsequently to deny liability; 83 and the 
owners are not freed of responsibility under the 
doctrine of respondeat superior for negligence of 
an independent contractor or his servants, where 
the owners know, or should know, by their super¬ 
vision of its construction, that the engine of the ves¬ 
sel is inherently dangerous. 84 The negligent act 
must have been the proximate cause of the injury 
complained of. 85 

Contributory negligence. Courts other than 
courts of admiralty will not generally grant relief 
for negligent injury where the party injured has 
been guilty of contributory negligence, 86 but courts 
of admiralty allow a proportionate recovery. 87 

Injuries to property on shore. With respect to the 
liability of the owner of the vessel for damage to 
property along the shore, it has been held that the 
shore and the structures located thereon are sub¬ 
ject to the dangers incident to the right of naviga¬ 
tion and the probability that they may receive in¬ 


§§ 76-77 

jury, by reason of their location, from moving craft 
along the waterway. 88 

Injuries resulting ftont inadequate equipment or 
appliances. The owner of a vessel is not negligent 
through omission to equip his vessel with the latest 
appliances or best devices, but he is required to use 
only such appliances as are reasonably required for 
the purposes of the vessel. 89 The owners of a ves¬ 
sel are liable for fires caused to adjoining property 
by reason of insufficient or defective appliances. 90 

Injuries resulting from unseaworthmess. With 
respect to liability resulting from unseaworthiness 
of a vessel, seaworthiness does not comprehend the 
best form of construction and perfection, but only 
that the vessel be so staunch and strong as to re¬ 
sist the ordinary action of the sea without loss or 
damage to the cargo. 91 

Injuries from negligence of longshoremen. The 
owners of a vessel are liable for negligence of 
longshoremen hired by them as their servants to 
aid in loading their vessel. 92 

§ 77 . - Negligent Management or Navi¬ 

gation 

a. In general 

b. Injuries from suction or swell 

c. Injuries to submarine cables or mains 
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negligence—Hawn v. Pope & Talbot, 
DCPa, 99 F Supp. 226 

Irrespective of personal liability 
of the owner, a vessel may be liable 
m rem as the offending thing—The 
L & TV. B. C. Co. No 11, D.C.N.Y., 
53 F Supp. 326. 

Under federal statute 

A proceeding m rem under the 
Rivers and Harbors Act to recover 
damages for injury by a vessel to 
harbor or nver improvements may 
be maintained only where the prop¬ 
erty injured or destroyed is used for 
the preservation or improvement of 
the navigable waters of the United 
States or for the other purposes stat¬ 
ed in the statute—The Dixie, D.C. 
Tex., 39 F.Supp. 395. 

80. U.S.—The Carl Frederick, D.C. 
Cal., 33 F. 589, 13 Sawy. 97. 

58 C J. p 297 note 44 

81. U.S.—Petition of Liverpool, Bra¬ 
zil & River Plate Steam Nav. Co., 
D.C.N.Y., 7 F Supp. 107. 

58 OJ. p 298 note 45. 

82. U.S—The Satilla, D.C.N.Y., 221 
F. 949, affirmed 235 F. 58, 148 C.C. 
A. 552. 

58 C.J. p 298 note 46. 
liability of United. States 

Rule that, where the United States 
or its agents are in possession 1 and 

80 C. J.S —51 


responsible for operation of a ship 
operated under a general agency 
agreement, a tort giving right to 
damages for property injury must be 
redressed by an authorized action 
against the United States has no ap¬ 
plication where operation of the ves¬ 
sel is under the control of an inde¬ 
pendent contractor who, through neg¬ 
ligence and failure m the common- 
law duty to use that which he con¬ 
trols so as not to injure others, has 
caused property damage —iPublicker 
Industries v. Amencan-Hawaiian S 
S. Co., DC.Pa., 78 F Supp. 223. 

83. La.—E. C. Taylor v. New York, 
etc., SS. Co, 105 So. 379, 159 La 
381. 

58 C.J. p 298 note 47. 

84. U.S —Kunschman v. U. S., C.C.A. 
NY., 54 F 2d 987. 

85. U.S.—The Santa Rita, Cal., 176 
F. 890, 100 C.'C.A 360, 30 L.R.A, 
N.S., 1210. 

86. La—Love v. The Montgomery, 
10 La Ann. 113. 

58 C.J. p 298 note 51. 

87. U S.—The Dauntless, Md , 179 F. 
346, 102 CCA. 530—The Number 
6 H., D.C.N.Y., 108 F 429. 

88. Wash from propellers 

Md—Adams v. Carey, 190 A. 815, 172 
Md. 173. 


89. U.S.—In re Defense Plant Corp, 
DC.Tenn, 58 F.Supp 931. 

58 C.J. p 298 note 49 [a]. 

90. Mich.—Burrows v Transp. Co, 
64 NW. 501, 106 Mich. 582, 29 L.R. 
A. 468. 

58 C.J p 298 note 49. 

Defects arising* after proper installa¬ 
tion. 

A corporation which owned vessel 
which caught fire following gasoline 
explosion was liable for damages to 
other vessels by fire, where, although 
there was no negligence m original 
installation of gasoline tanks, with 
passage of time some part of ma¬ 
chinery or equipment did leak and 
there was no evidence of intervening 
third person agency.—Coryell v. Pil- 
kington, D.C Fla., 39 FSupp. 142, af¬ 
firmed, C.C.A, Coryell v. Phipps, 128 
F.2d 702, affirmed 63 S.CL 291, 317 
U.S. 406, 87 L.Ed. 363. 

91. U.S.—In re Defense Plant Corp , 
D.C.Tenn , 58 F Supp. 931 

Liability for loss of, or injury to, 
cargo see infra § 125 et sea. 

92. U.S.—Serviss v. The Chattahoo¬ 
chee, DCN.Y., 37 F. 153, affirmed, 
CC., 39 F. 368 

La—Rochereau v. Hausa, 14 La.Ann. 
431. 
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& Injuries to bridges, piers, or similar 
structures 

e. Negligence of pilot 
a. In General 

As a general rule, the owner or those In possession 
and control of a vessel and the vessel itself are liable 
for all natural and proximate damages caused by reason 
of her negligent management or navigation. 

As a general rule, the owners or those in pos¬ 
session and control of a vessel and the vessel itself 
are liable for all natural and proximate damages 
caused by reason of her negligent management 93 
or navigation, 94 although the negligent or wrong¬ 
ful acts are committed without authority or knowl¬ 
edge of the owners; 95 and m some jurisdictions this 
liability for negligence is expressly provided for 


by statute. 96 However, the owners or vessel can¬ 
not be held liable for damages which cannot be at¬ 
tributed to negligence on her part or on the part 
of the master and crew', 97 and, m courts other than 
admiralty, the person injured cannot recover if he 
has been guilty of contributory negligence. 98 Two 
vessels may be equally at fault so as to impose lia¬ 
bility on both; 99 but, where one vessel is solely 
at fault, it alone is liable. 1 

Duties of vessel and of owner or those in control 
thereof. With respect to their liability for inju¬ 
ries resulting from negligent management or navi¬ 
gation, it has been said in general terms that ship¬ 
owners should be held to as strict accountability 
as modern facilities enable them, with reasonable 
diligence, to provide; 2 and, in a particular case. 


93. U S —City Compress & Ware¬ 
house Co v U. S, CASC, 190 F 
2d 699—The Anna O'Boyle, CCA 
N.T, 122 F.2d 286, rehearing de¬ 
nied 124 F 2d 180—Goggm v U. S , 
D C.Cal., 79 F.Supp S12—Publicker 
Industries v. Amencan-Hawanan S 
S. Co, DCPa, 78 F.Supp. 223—The 
Mattie, DC N.T, 38 F Supp 745 
Mass—Hill v. Winsor, 118 Mass 251 
58 C J. p 298 note 54. 

Dock owner’s negligence as to moored 
vessels 

Dock owner is liable for damage 
to bridge caused by dredge and pile 
driver which broke from moorings in 
storm, if damage is referable to dock 
owner's unreasonable failure to an¬ 
ticipate danger and to take reason¬ 
able precautions against probable 
consequences of storm —Pleasure 
Beach Park Co. v. Bridgeport Dredge 
& Dock Co, 165 A. 691, 116 Conn. 496. 
Proximate cause 

In action for damages to property 
and equipment of plaintiffs by a 
barge owned by defendant which had 
dragged its moorings, liability of de¬ 
fendant, where barge struck boat¬ 
house adjoining plaintiffs* property, 
would be the same as if direct con¬ 
tact with plaintiffs' property had tak¬ 
en place, if debris from the boathouse 
damaged plaintiffs' property —Nich¬ 
olas v Pfeifer Oil Transp Co., 62 N. 
T S 2d 474. 

Common bailment of vessels involved 
Tug was liable for damage to barg¬ 
es as result of its negligence, regard¬ 
less of fact that both tug and barg¬ 
es were on demise to same company. 
—The R Lenahan, Jr, C.C A N.T, 
48 F.2d 110, certiorari denied Cowles 
v. Reddy, 52 S.Ct. 13, 284 U.S. 629, 
76 LEd 536. 

94. U.S.—Great Lakes Dredge & 
Dock Co. v. Metropolitan Sand & 
Gravel Corp., D.C.NT, 82 F Supp. 
595—Goggm v. U. S , D.C Cal., 79 F 
Supp. 812—The Maui, D.CN.T., 70 
F.Supp 772. 

58 C.J. p 299 note 55* 


95. US—The Bulley, DC NT, 138 

F. 170. 

96. La—Howes v. The Red Chief, 15 

La Ann 321. 

58 C J p 299 note 57 
Vessels held not liable 

(1) Where tug approached basin 
at five miles per hour with scow m 
tow and with favoring ebb tide at¬ 
tempted to enter basin by shaving 
end of pier, without rounding to, and 
observing what was m, basin, and 
collided with pier m avoiding colli¬ 
sion with barge m tow of second tug 
which had proper lights and had 
stopped after giving signals and 
hearing signal from damaged tug, 
second tug was not at fault, but 
cause of damage was failure of dam¬ 
aged tug to round to, and observe 
what was in, basin.—The Isabel A. 
McAllister, DC NT, 38 F Supp 585 

(2) Where fishing vessel secured 
similar disabled craft alongside by 
bow and stem breasts composed of 
single taut line, and proceeded up 
wrong side of narrow busy harbor 
channel with insufficient crew prop¬ 
erly to handle vessel and lines, and 
gave no recognizable signal to ap¬ 
proaching landing craft that main¬ 
tained opposite course and speed of 
eight knots, landing craft was not 

! liable for damages to vessels caused 
when its wake caused tow to part.— 
Goggin v. U. S, D C.Cal. f 79 F Supp 
G12. 

(3) The duty, if any, of tug which 
found scows aground was merely to 
advise owners of the scows of the 
situation, and tug was not at fault 
in failing to stand by, so as to be 
subject to liability—The Norwich 
Victory, DC Pa, 77 FSupp. 264, af¬ 
firmed, C.C A, U. S. v. Dump Scows 
No 116, No. 120, and No. 122, two 
cases, 175 F.2d 556, certiorari denied 
American Dredging Co. v U S., 70 
SCt. 147, two cases, 338 US. 871, 94 
LEd 534. 

97. U S.—Canada S. S. Lines v. 
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Great Lakes Dredge & Dock Co, 
C C A Ill, 81 F 2d 100—The Flying 
By, CCANJ, 71 F.2d 968—Peti¬ 
tion of Martin, D C Pa , 102 F Supp. 
43—Great Lakes Dredge & Dock 
Co. v. Metropolitan Sand & Gravel 
Corp, DC N.T, 82 F.Supp 595— 
The Jason, DC N.T, 74 F.Supp 
34— 1 The Fidelity, D.C.N.T., 43 F 
Supp. 180—Petition of Liverpool, 
Brazil & River Plate Steam Nav 
Co, DC N.T, 7 FSupp. 107—The 
Hendrick Hudson, D.C.N.T., 3 F. 
Supp. 317. 

58 CJ. p 299 note 58. 

Reliance on misplaced buoy 

Tug which was not wholly on its 
side of center of canal when it met 
motor vessel, as required by statute, 
was without fault when motor vessel 
struck bottom and drove hole m her 
starboard bilge, where buoy was mis¬ 
placed and tug kept wholly on right 
side of center of canal as so marked. 
—The Clevelander, C.C.AN.T., 83 F. 
2d 947. 

Explosives 

Where there was no negligence on 
the part of the shipper or the steve¬ 
dore loading explosives near the 
wrecked vessel, neither was liable.— 
Actiesselskabet Ingrid v. New Jersey 
Central R Co, 216 F. 72, 132 C.C.A. 
316, L.R.A.1916B 716, rehearing de¬ 
nied 216 F. 991, 132 CCA 665, L.R.A. 
1916B 716, and certiorari denied 35 
SCt. 284, 238 US. 615, 59 L.Ed. 1490. 

98. N.T—Wasein v. Bronx Towing 
Line, 68 N.T.S 2d 547, 188 Misc 462, 
motion for new trial denied 77 N- 
T.S 2d 25 

99. U S.'—The Detroiter, CCA.N.T,, 
82 F.2d 234. 

1. US.—The Vulcan, DC La., 60 F. 
Supp. 158. 

2. US.—The Maria, D.CN.T., 15 F. 
Supp. 745. 

Standard of due care m navigation 
is not necessarily dependent on mere 
statutory enactment, but must be 
tested m light of advancing knowl- 



80 C.J.S. 


SHIPPING 


§ 77 


whether or not there is liability depends on the duty 
imposed by customs and law on vessels under the 
circumstances involved. 3 The master of a vessel 
must exercise a degree of vigilance commensurate 
with the circumstances. 4 A federal statute prohib¬ 
iting tying up or anchoring vessels in navigable 
channels m such manner as to prevent or obstruct 
the passage of other vessels, discussed in Navigable 
Waters § 44, establishes a standard of care with 
which a boat-yard owner must comply in order to 
be free of negligence. 5 A tug is responsible for 
the proper navigation of its unmanned 6 or unpow¬ 
ered 7 tow. 

b. Injuries from Suction or Swell 

A vessel, when being navigated in a river or harbor 


In the vicinity of other vessels, must exercise due care 
In view of the circumstances to avoid injuring, by her 
suction or swell, other vessels which she is approaching 
or passing, and failure to exercise such care renders 
her or her owners liable for resultant damage. 

A steamer must, when being navigated in a river 
or harbor in the vicinity of other smaller or weaker 
craft or vessels, which are properly in such waters, 
exercise reasonable care and prudence m view of 
the circumstances existing at the time, to avoid in¬ 
juring, by her suction or swell, other craft or ves¬ 
sels which she is approaching or passing, 8 and on 
failure to exercise such care and prudence, the ves¬ 
sel or its owners are liable for damages caused 
thereby to such other craft or vessel, 9 particularly 
where the act of the offending vessel is m violation 


edge, experience, and most modern 
appliances of navigation winch have 
become recognized as regular equip¬ 
ment by common usage —The Car- 
roll, X> C.Md , 60 F 2d 985. 

3 . US —The Carroll, supra—Petition 
of Liverpool, Brazil & River Plate 
Steam Nav. Co, D.C.N Y., 7 F.Supp. 
107. 

Duty to display arrows 

War department's notice requiring 
floating plants to display wooden ar¬ 
rows indicating course to be followed 
m passing plants was nugatory as 
applied to river dredge, power of es¬ 
tablishing rules for day signals on 
such dredges being in commerce de¬ 
partment; and a river dredge dis¬ 
playing arrow indicating vessels 
should pass on starboard side was 
not negligent, even though arrow was 
intermittently obscured by swinging 
boom and even though dredge did not 
sound alarm signal for yacht, which 
allegedly sounded signal for passing 
dredge on port side and, m so pass¬ 
ing, struck rock in shallow water 
placed there by dredge—The Flying 
By, DCN.J, 4 F.Supp. 884, affirmed, 

C. C.A., 71 F.2d 968. 

Failure to maintain proper lookout 
U.S.—Canada S. S. Lines v. Great 
Lakes Dredge & Dock Co., C.CA 
Ill, 81 F 2d 100 

La—Tolle v. Higgins Industries, 31 
So 2d 730, 212 La. 173. 

Duty to maintain lookouts see Colli¬ 
sion § 107. 
lifeboat 

Adequate and properly maintained 
lifeboat equipment is essential to 
seaworthiness of barge.—The Carroll, 

D. CMd, 60 F.2d 985. 

Duty of bargee as to lines 

Where barge is tied up to a wharf, 
the bargee is not required to put out 
enough lines to hold securely any 
other barges which may later tie up 
to his barge.—Petition of Tracy, D C 
N.Y., 92 FSupp. 706, affirmed, CA, 
194 F.2d 362. 


Duty of vessel off range 
With respect to its right to re¬ 
cover for injury, where a northbound 
vessel on East River finds itself off 
the range, it must warn its neighbor 
of its necessity and its intention to 
impose either knowledge or duty on 
such neighbor—The Jason, D.C.N'.Y, 
74 F.Supp 34. 

Duty to sound signals in general see 
Collision §§ 103-106. 

Knowledge and test of stability 
Where owner buys old tug, licens¬ 
ed coastwise, and equips it for ocean 
going, it is negligence to send tug 
out without knowing something of 
her stability and especially without 
stability test, where history and per¬ 
formance with respect to crankiness 
and tenderness are matters of official 
record.—Sabine Towing Co. v. Bren¬ 
nan, C.C.ATex., 72 F.2d 490, certio¬ 
rari denied 55 S.Ct. 141, 293 U.S. 611, 
79 L Ed. 701, rehearing denied 55 S 
Ct. 212, 293 U S. 632, 79 L.Ed. 717. 

Absolute guaranty not required 
Owner’s obligation to provide sea¬ 
worthy vessel does not contemplate 
absolute guaranty that vessel can 
withstand all conditions of wind and 
sea to which it may be reasonably 
anticipated it may be subjected dur¬ 
ing voyages, and with such cargoes 
as are customarily assigned to her.— 
The Carroll, D C.Md., 60 F 2d 985. 

4. US —Canada S S. Lines v. Great 
Lakes Dredge & Dock Co., C.C.A. 
Ill., 81 F 2d 100. 

Vessels at anchor during windstorm 

Masters of vessels anchored m har¬ 
bor had duty to know and understand 
their responsibility in case of severe 
windstorm, and ordinary care or rea¬ 
sonable care was not the test, but a 
very high degree of care and caution 
was required —State Road Depart¬ 
ment of Fla, v U S., DC Fla, 85 F 
Supp. 489, affirmed, CA., U S v 
State Road Dept, of Fla, 189 F 2d 
591, certiorari denied 72 S.Ct. 291, 
342 US 903, 96 L Ed -■. 
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Fishing nets 

Where both navigation rights and 
fishing rights can be enjoyed fairly 
and freely, vessel must exercise or¬ 
dinary care to avoid damage to fish¬ 
ing nets.—Agger v. The Beatrice and 
Rose, D C Me, 84 F Supp. 761. 

Tug leaving towed barge 

What is unreasonable length of 
time for tug to leave towed barge m 
search of aid must be determined by 
particular circumstances of each 
case—The Carroll, D C.Md., 60 F.2d 
985. 

Drifting dredge 

In determining negligence of watch 
officer of steamship lying at anchor 
m not ordering anchor chain to be 
paid out when he saw imminent dan¬ 
ger of collision with drifting dredge, 
court would view situation as pre¬ 
sented to officer and hold him negli¬ 
gent if what he did was not only 
wrong, but so plainly wrong that 
competent navigator placed m his 
situation would not have done it.— 
Petition of Liverpool, Brazil & River 
Plate Steam Nav. Co., D.C.N Y, 7 F. 
Supp. 107 

5. N.Y—Was cm v. Bronx Towing 
Line, 68 NY.S2d 547, 188 Misc. 
462, motion for new trial denied 77 
NY.S.2d 25 

6. US —In re Defense Plant Corp., 
D C Tenn , 58 F.Supp. 931. 

7. U S.—The Vulcan, D.C.La., 60 F. 
Supp 158 

8. U S.—The Emma T. Grimes, D C 
N Y, 2 F Supp. 319. 

La—Tolle v. Higgins Industries, 31 
So.2d 730, 212 La. 173. 

58 C J. p 299 note 59. 

9. U.S —The Clevelander, C C.AN. 
Y, 83 F.2d 947—The Detroiter, C. 
CANY., 82 F2d 234—The Julia C. 
Davm, CC.A-N.Y, 70 F 2d 268- 
Burns Bros. v. The Systematic, D 
C.NY., 99 F.Supp. 870—The North 
River, DC NY., 57 F.2d 600, af¬ 
firmed, CCA, 57 F 2d 601—The 
Hendrick Hudson, D.CN.Y., 3 F. 
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of - some statutory regulation. 10 Where a vessel m 
parsing near a smaller or weaker vessel has rea¬ 
son to apprehend danger thereto from her swells, it 
is her duty to slacken her speed, 11 or to keep at a 
greater distance, 12 or to stop her paddle wheels or 
propeller. 13 Steamers passing docks or other moor¬ 
ing places must do so at such a rate of speed 14 or 
at such a distance 15 that a vessel lawfully there and 
properly moored will not be harmed by the suc¬ 
tion or swell produced by their passage through 
the water, and the steamer is liable for damage re¬ 
sulting from failure to exercise such care, 16 even 
though she is proceeding at her customary speed ; 17 
it has been held that, where necessary, her en¬ 
gines should be slowed or stopped temporarily. 18 

The degree of care and prudence which must be 
exercised by a vessel to prevent injuries from suc¬ 
tion or swell depends on the circumstances of each 
particular case, 1 ^ and the vessel causing the injury 
must be held responsible for any failure to appre¬ 


ciate the reasonable effect of her speed and mo¬ 
tion through the water at the particular place and 
under the particular circumstances , 20 a vessel 
known to be peculiarly liable to create swells ei¬ 
ther by reason of the construction or the speed of 
her usual operation must exercise unusual care. 21 
Those in charge of a smaller or weaker vessel m 
a proper place have a right to assume that the 
larger vessel will observe reasonable precautions 
to avoid injuring her by reason of her swell or suc¬ 
tion, 22 and they are under no obligation to warn 
| the larger vessel of the danger, 23 but, at the same 
time, it is their duty to use all reasonable care and 
prudence to avoid the effect of such known dan¬ 
gers, 24 and the vessel causing the suction or swell 
is liable only for such damages as are the proximate 
result of her negligence 25 Where the vessel in¬ 
jured was guilty of contributory negligence, a par¬ 
tial recovery may be allowed in admiralty. 26 The 
passing vessel is not to be considered an insurer of 
an inferior vessel, 27 and cannot be held for dam- 


Supp. 317—The Emma T. Grimes, 
DCNY, 2 FSupp. 319 
La—Tolle v Hoggins Industries, 31 
So 2d 730, 212 La 173. 

58 CJ p 300 note 60. 

10. Passing in narrow channel 
U.S —Kelley Island Lime, etc , Co. v 
Cleveland, D.COhio, 144 F 207, 
modified on other grounds 176 F. 
492, 100 CC.A. 10S. 

1L U.S —Burns Bros. v. The Sys¬ 
tematic, D.CXI., 99 FSupp 870 
La.—Tolle v. Higgins Industries, 
App., 25 So.2d 744, reversed on oth¬ 
er grounds 31 So.2d 730, 212 La. 
173. 

58 C.J. p 300 note 62. 

Liability for causing injury to ves¬ 
sel through collision or otherwise 
by reason of suction or swell due 
to excessive speed see Collision § 
12S 

12. U S —Dangelo v. Danforth Co, 
DC NY, 192 F. 678—The Chester 
W. Chapin, DCN.I, 155 F. 854. 

13. U S.—The St Paul, D C.N.Y., 124 
F. 103. 

58 C J. p 300 note 64. 

14. U S.—West India Fruit & S. S. 
Co. v. Raymond, C A Fla, 190 F.2d 
673. 

58 C J. p 300 note 65. 

15. U.S.—The Rotherfield, DC Ala, 
123 F. 460—The New Hampshire, 
D.CN.Y., 88 F. 306. 

ife. US.—West India Fruit & S. S. 
Co. v. Raymond, C.A.Fla., 190 F.2d 
673. 

58 C.J. ip 300 note 67. 

Dry dock 

The duty of a passing steamer 
toward a floating dry dock perma¬ 
nently located alongside a pier is 


the same as its duty toward vessels 
at docks —Shewan v New England 
Xav. Co , D C X.Y , 155 F 860, revers¬ 
ed on other grounds 169 F 285, 94 C. 
CA. 561. 

17. U S —The Hendrick Hudson, D 
C.NY., 163 F 8G2, affirmed 168 F. 
1021, 93 C.C A. 670. 

18. US.—The New York, DC.NY., 
34 F. 757. 

19. U.S —Western Oil & Fuel Ter¬ 
minal Co v The Elisha Woods, D. 
CKy, 89 F.Supp. 862—Martin Ma¬ 
rine Transp Co. v. U. S, D.C Pa, 
66 F Supp 673. 

Duty of overtaken vessel 

Where tug towing barges m Cape 
Cod Canal assented to overtaking 
agreement signalled by steamship, 
tug did not thereby assume the risk 
| of excessive speed by overtaking ves¬ 
sel and was not bound to anticipate 
! that because of design and power 
steamship would become unmanage¬ 
able unless she euceeded a safe pass¬ 
ing speed or that steamship would 
take a sheer necessitating increase of 
speed to an unreasonable degree — 
Eastern Transp. Co v The Vera 
Cruz, D.C.N.Y., 94 F Supp. 695, af¬ 
firmed, CA., 186 F 2d 305. 

Duty of overtaking vessel 

Even though overtaking steamship 
sought, and obtained, permission 
from tug to pass tug to port, which 
pilot of tug thought could be done 
safely, steamship still remained un¬ 
der duty of navigating prudently and 
assumed all risks of such navigation 
m that permission given meiely ex¬ 
pressed an understanding on part of 
tug of what steamship proposed to 
do and an agreement by tug to 
do nothing to thwart it, and was not 
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an agreement by tug to assist m ma¬ 
neuver.—Petition of Texas Co., D.C. 

N.Y, 99 F.Supp 340. 

20. U S —The Chester W. Chapin, 
DC N.Y, 155 F. 854. 

58 C J. p 300 note 70 

21. US—The Asbury Park, D C.N. 
Y., 138 F 925 

58 C J. p 300 note 71. 

22. La —Corpus Juris quoted in 
Tolle v. Higgms Industries, App, 
25 So 2d 744, 747, reversed on oth¬ 
er grounds 31 So 2d 730, 212 La 
173. 

58 C J. p 300 note 72. 

23. U S —Burns Bros v. The Sys¬ 
tematic, D C N Y , 99 F Supp 870. 

La,—Corpus Juris quoted in Tolle v 
Higgms Industries, App., 25 So 2d 
744, 747, reversed on other grounds 
31 So.2d 730, 212 La. 173. 

58 C.J. p 301 note 73. 

24. La.—Corpus Juris quoted in 
Tolle v Higgins Industries, App., 
25 So 2d 744, 746, reversed on other 
grounds 31 So 2d 730, 212 La 173. 

58 C.J. p 301 note 74. 

25. La —Corpus Juris quoted In 
Tolle v Higgins Industries, App, 
25 So.2d 744, 747, reversed on oth¬ 
er grounds 31 So.2d 730, 212 La 
173 

58 C.J. p 301 note 75. 

26 . U.S.— 1 The Silvia, DC.N.Y, 2 F. 
2d 99. 

58 C.J. p 301 note 76. 

27. U.S—Martin Marine Transp. Co. 
v. U. S., D.C Pa, 66 F.Supp 673— 
The Daniel Drew, C.C N.Y., 6 F.Cas. 
No 3,565, 13 Blatchf. 523. 

La.—Corpus Juris quoted in Tolle v. 
Higgms Industries, App., 25 So 2d 
744, 747, reversed on other grounds 
31 So 2d 730, 212 La. 173. 



SHIPPING 


80 C.J.S. 

ages allegedly caased by swell where its speed and 
distance from the injured vessel were such that 
the damage could not have been caused by its 
swell, 28 or where the damages were not reasonably 
foreseeable 29 or are attributable to unavoidable 
accident. 30 A vessel, in leaving a slip, must notify 
other vessels therein likely to be affected by her 
propeller. 31 

c. Injuries to Submarine Cables or Mains 

A vessel or her owners are liable for negligent injury 
to a submarine cable or main. 

The vessel or her owners are liable for negligent 
injury to a submarine cable 33 or main, 33 as where 
the vessel attempts to anchor at a known and ad¬ 
vertised cable crossing. 34 However, a vessel or 
its owner is not liable where the injury was not 
due to negligence, 35 as where the existence and po¬ 
sition of the cable are unknown 36 or have been 
kept secret as a matter of military policy, 37 or 
where the vessel, having no notice that the cable 
was not entrenched and being warned only against 
anchoring, navigated the channel at low tide 38 Un¬ 
der a statute allowing the cutting of a cable when 
necessary to save life or limb or a vessel, and a 
treaty provision requiring cable companies to re¬ 
imburse shipowners for anchors sacrificed to avoid 
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injury to cables, the vessel is liable for the cutting 
of a cable to release an anchor where it has an¬ 
other anchor on board. 39 

d. Injuries to Bridges, Piers, or Similar Struc¬ 
tures 

A vessel or its owner is liable for injuries to bridges, 
piers, or similar structures resulting from negligent navi¬ 
gation or management. 

The owner of a bridge may recover damages for 
injuries thereto from improper or negligent naviga¬ 
tion. 40 

A vessel must approach a bridge with reasonable 
skill and care to avoid injuring it, having in view 
the difficulties and perils including those caused by 
the bridge itself, 41 but it need not guarantee its safe¬ 
ty; 43 and, m the absence of express regulation re¬ 
quiring a signal, 43 a vessel is not liable for an in¬ 
jury to a drawbridge while advancing slowly, and 
m the justified expectation that the draw would be 
opened and in the absence of any signal to the con¬ 
trary. 44 A defense that the bridge opening is nar¬ 
rower than that prescribed by the war department 
depends on whether the variation from the specifica¬ 
tions is the proximate cause of the collision and 
injury 45 A vessel or its owner is not liable for 
injury to a bridge m the absence of negligence on 


28. U.S—The Acadia, C.C.A N.Y, 98 
F.2d 801 

29. TJ.S.—City of Xew York v. Mc¬ 
Lain Lines, C.C.A.N.Y., 147 F 2d 
393. 

30. La.—Tolle v, Higgins Industries, 
31 So 2d 730, 212 La. 173. 

31. U.S.—The Leo, D C.N.Y., 15 F 
Cas No 8,250, 3 Ben 569. 

58 C.J. p 301 note 78. 

32. U S.—Lakewood S S. Co v Su¬ 
perior Water, Light & Power Co., 
C.CAWis., 88 F 2d 895—New Jer¬ 
sey Bell Tel- Co. v Standard Oil 
Co, N. J, DC.NY, 88 FSupp 806 

58 C.J. p 301 note 81 

33. IT S —Lakewood S. S Co v. Su¬ 
perior Water, Light & Power Co, 
C.C.A.Wis. f 88 F.2d 895 

34. US.—Postal Tel. Cable Co. v. 
P. Sanford Ross, Inc., D C.N.Y., 221 
F. 105. 

35. U.S.—Petition of Martin, D C. 
Pa ,102 F.Supp. 43—The Anita Ber- 
wmd, D C Pa., 107 F. 721 

La —Department of Highways v 
Whiteman Bros., App., 29 So. 2d 
399. 

33. U.S.— 1 The -Georgie, C.C.A.Cal., 14 
F.2d 98. 

45 C.J. p 448 note 33. 

37. Alaska.—U. S. v. The Alameda, 
5 Alaska 663. 


38. US —U. S. v Henry Steers, Inc , 
D C.N.Y, 8 FSupp 363. 

Cable owner’s assumption of risk 
Where power company had laid en¬ 
trenched power cables across river in 
area, and company laid additional ca¬ 
bles unentrenched on river bottom, 
and several of the unentrenched pow¬ 
er cables were struck by tug and 
damaged, although government per¬ 
mit gave power company right to lay 
cables on river bottom unentrenched, 
in laying cables in that manner pow¬ 
er company assumed risk that vessels 
going to and from adjacent railroad 
pier might collide with cables in 
shallow water off power company 
pier.—Petition of Martin, D.C Pa., 102 
F.Supp 43 

39. U S —The William H. Bailey, D 
C Conn , 100 F. 115, affirmed 111 F 
1006, 50 CCA 76. 

40. N J.—Rickards v. Sun Oil Co, 
41 A 2d 267, 23 NJ.Misc. 89 

N.Y.—Triborough Bridge Authority 
v Bronx Towing Line, 52 N Y S.2d 
62, 184 Misc 254, affirmed 105 NY. 
S 2d 911, 278 App Div. 917. 

N.C —State Highway & Public Works 
Commission v. Diamond S. S 
Transp. Corp., 38 S.E.2d 214, 226 
N.C. 371. 

45 C.J. p 464 note 97. 

Feuder piling of bridge owned by 
city and county was not an unlawful 
obstruction in navigable waters so as 

80S 


to absolve the United States from 
liability for damage caused, when 
army steam tug collided with piling 
of bridge as result of negligence of 
tug operators.—City and County of 
San Francisco v. U. S., D C.Cal, 82 
FSupp 313. 

41. U S —The Marguerite W, DC. 
Wis., 49 FSupp 929, affirmed, CC. 
A, 140 F 2d 491. 

42. US —St Louis, etc , Packet Co. 
v Keokuk, etc., Bridge Co., C C, 
Iowa, 31 F. 755. 

45 C.J. p 465 note 99. 

43. NY—Triborough Bridge Au¬ 
thority v Bronx Towing Line, 52 
N Y S 2d 62, 184 Misc. 254, affirmed 
105 N.Y.S 2d 911, 278 App Div. 917. 
Custom of raising lift span of 

bridge to permit passage of river 
traffic without signal from approach¬ 
ing vessel could not be set up by 
captain of tug m derogation of reg¬ 
ulation promulgated by secretary of 
war requiring master of vessel to 
signify intention to pass bridge by 
three blasts of the whistle.—Tribor¬ 
ough Bridge Authority v. Bronx Tow¬ 
ing Line, supra 

44. Ill.—Batchelder v. Hecla Transp. 
Co„ 178 Ill App. 105 

45. U.S —Savannah, etc , Transp Co 
v Klaren Bridge Co, S.C, 252 F. 
499, 164 CC.A 415. 

I 45 C J. p 465 note 3. 
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the part o£ the vessel or those in charge, 46 as where, 
for example, the accident was caused by the fault 
of those in charge of the bridge ; 47 and even where 
injury results from the negligence of the vessel 
or those in charge, the vessel or its owner is not 
liable for damages other than those which are 
the proximate result of such negligence. 48 The 
fact that defendant, owner of the vessel, employs 
an independent contractor to pilot the vessel, does 
not absolve him from liability for damage to a 
bridge caused by the owner’s negligence or by the 
owner’s negligence cooperating with the negligence 
of the independent contractor. 49 Where a vessel 
strikes a bridge or pier and there is no fault imputa¬ 
ble to those in charge of such structure, the ves¬ 
sel is liable for the damage which results, unless 
exonerated by showing that the collision was due 
to inevitable accident or that it could not have been 
avoided by adopting any practical precaution. 50 
The United States may recover for injuries to a 
dike caused by the negligence of a steamship col¬ 
liding therewith. 51 The owner of structures on the 
shore cannot recover for injuries thereto resulting 
from the operations of vessels, where the inju¬ 
ries are the result in part of such owner’s negli¬ 
gence. 52 


e. Negligence of Pilot 

The owner of a vessel is liable for the negligent acts 
of a pilot voluntarily employed by him, but, where the 
pilot is a compulsory one, the owner is not personally 
liable for his negligent acts, although by the admiralty 
law such negligence is imputable to the vessel, which may 
be held liable therefor in rem. 

Where the pilot of a vessel is not a compulsory 
one m the sense that the owners or master of the 
vessel are bound to accept him, but is employed 
voluntarily, the owners of the vessel are liable for 
his negligent acts. 53 Statutory provisions, how¬ 
ever, generally provide for compulsory pilotage 
of vessels, and, where the pilot is a compulsory 
pilot in the sense that he has compulsory charge 
of the vessel, he is in no sense an agent or servant 
of the owners of the vessel, and, under the English 
rule, neither the owners nor the vessel is liable for 
his negligent acts. 54 In the United States the own¬ 
ers of a vessel are not personally liable for the 
negligent acts of a compulsory pilot, 55 but by the 
admiralty law the fault or negligence of a com¬ 
pulsory pilot is imputable to the vessel and it may 
be held liable therefor in rem. 56 Where, however, 
by the provisions of the statute the pilot is com¬ 
pulsory only in the sense that his fee must be paid, 
and is not in compulsory charge of the vessel, there 
is no exemption from liability. 57 Whether or not 


46. U.S.—Department of Highways 
v. McWilliams Dredging Co, DC 
La., 85 F.Supp. 714—City of Phila¬ 
delphia v. -S. C. Loveland Co., D.C 
Pa., 81 F.Supp 585—The Trenton, 
D C.N.T., 22 F.Supp 833, affirmed, 
C.C.A, In re O’Brien Bros, 101 F 
2d 1017—The Cromwell, D.C N\C , 
247 F. 207, affirmed Wilmington 
Ry Bridge Co. v. Franco-Ottoman 
Shipping Co., 259 F. 166, 170 C.CA 
234 

NT Y —Triborough Bridge Authority 
v Bronx Towmg Line, 52 NTS 2d 
62, 181 Misc 254, affirmed 105 N.Y 
S 2d 911, 278 App Div 917. 

47. U S —Department of Highways 
v McWilliams Dredging Co., D C 
La, 85 F Supp 714. 

48. N J —Rickards v Sun Oil Co , 
41 A.2d 267, 23 N J Misc 89. 

£oss through destruction of egress 
and ingress 

(1) Defendant’s negligence in op¬ 
eration of barge destroying draw¬ 
bridge forming part of county high¬ 
way, thus destroying the only means 
of egress from, and ingress to, by 
roadway, island where plaintiffs’ 
businesses were located, was not 
proximate cause of plaintiffs’ losses 
from expected gains, and, hence, was 
not actionable.—Rickards v Sun Oil 
Co., supra. 

(2) On the other hand, m an action 
for damages due to collision of 


steamship with a canal bridge af¬ 
fording the only means of access to a 
pleasure pier, it was held that plain¬ 
tiff’s loss of profits from failure to 
operate pier was proximately caused 
by destruction of bridge, and could 
be recovered under proper pleadings 
and proof.—Magnolia Petroleum Co 
v Port Arthur, Tex Civ App, 209 S 
W 803, rehearing overruled 209 S 
W 991. 

49. N C —State Highway & Public 
Works Commission v Diamond S 
S Transp Corp, 38 S E 2d 214, 226 
NC 371. 

| 50. U S —U. S. v. South Carolina 
State Highway Dept, CA.SC., 171 
F.2d 893—State Road Department 
of Fla. v U. S , D C Fla , 85 F Supp 
489—Freund v. The Chauncey M. 
Depew, D.C.N.Y., 45 F Supp 263. 

51. U S.—The Barbara Cates, D C. 
Pa, 17 F.Supp. 241. 

52. N Y.—Wascin v Bronx Towing 
Line, 68 NY.S.2d 547, 188 Misc 
462, motion for new trial denied 77 
NY.S.2d 25. 

Noncompliance with statute 

The command of statute prohibit¬ 
ing tying up or anchoring vessels in 
navigable channels in such manner 
as to prevent or obstruct passage of 
other vessels is not absolute, but 
establishes standard of care applica¬ 
ble to ordinary negligence actions 
for damages, and, if plaintiff departs 
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from such standard and his depar¬ 
ture creates field of danger which it 
was object of statute to eliminate, 
he cannot complain if he has been 
injured through the concurring neg¬ 
ligence of defendant—Wascin v. 
Bronx Towing Line, supra. 

53- U.S —Southern States Towing 
Lines v. Lee Transit Corp , C.C.A. 
N.Y, 144 F.2d 101—Mobile Bar Pi¬ 
lots Ass'n v C I R-, CCA Ala, 97 
F.2d 695—New Jersey Bell Tel Co. 
v. Standard Oil Co , N J , D C N.Y., 
88 F Supp. 806—South Caroliua 
State Highway Dept v. U. S., D.C. 
SC., 78 FSupp. 598. 

58 C J. p 301 note 89. 

54. U.S—‘Smith v. Condry, Dust Col., 
1 How 28, 11 LEd. 35. 

58 C J. p 302 note 91. 

55. U.S —Dampskibsselskabet Ata- 
lanta A/S v. U. S, CC.ALa., 31 F. 
2d 961—Passaic Valley Sewerage 
Commissioners v. U. S, 81 Ct.Cl. 
503. 

Cal—City of Los Angeles v. Grace S 
S. Co, 2 F.2d 401, 116 Cal App. 237. 
58 C J. p 302 note 92. 

56. ’U.S.—Harrison v. Hughes, Del, 
125 F. 860, 60 C C.A. 442, certiorari 
denied 24 S.Ct 846, 191 U.S. 575, 48 
L.Ed. 308. 

58 C.J. p 302 note 93. 

57. N.C. —Saulter v. Hew York & W. 
Steamship Co., 88 N.C. 123, 43 Am. 
R. 736. 
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the pilot is compulsory, if his negligence was not 
the sole cause of the injury, but the negligence of 
the master or crew contributed thereto, the owners 
are liable. 58 A pilot is under a duty to exercise 
that degree of vigilance which is commensurate with 
the circumstances. 59 

§ 7 g. - Misconduct of Master or Crew 

The owners of a vessel, and the vessel, are liable 
for damages caused by the torts of the master commit¬ 
ted within the scope of his employment, but not for dam¬ 
ages arising from personal torts committed outside the 
course and scope of his employment. 

The owners of a vessel, and the vessel, are lia¬ 
ble for damages caused to third persons or strangers 
by the torts of the master committed within the 
scope of his employment, 60 but not for damages 
arising from personal torts committed by the mas¬ 
ter outside the course and scope of his employ¬ 
ment. 61 By the civil law and common law the own¬ 
ers of a vessel are liable to the full amount for dam¬ 
ages caused by the misconduct of the master, 62 
but, by the general maritime law of Europe and this 
country, the responsibility of the owners for the 
torts of the master is limited to the value of the 
vessel and freight, and by abandoning these they 
are discharged from all personal responsibility 63 
Neither the owner nor the vessel is responsible for 
the acts of one who without the owner’s authority 
or consent assumes to act as master. 64 Owners 


are not liable for crimes committed by a captain 
outside the scope of his employment. 66 

Embezzlement by master . Where the master of 
a vessel undertakes, for the shipper, to sell cargo 
and remit the proceeds, he ordinarily does so as 
supercargo or factor of the shipper, and if he em¬ 
bezzles or fails to account to the shipper for such 
proceeds, the vessel or her owners will not be liable 
therefor, 66 unless the owners expressly authorize 
the master to act as such a factor, 67 or unless he 
has implied authority to do so by the usage of 
trade 68 Where the owners and crew are stock¬ 
holders in the cargo in a whaling voyage, the own¬ 
ers are liable for the embezzlement of the cargo 
by the master, 69 unless they have used due care 
m selecting him 70 

§79. - Persons Liable 

Generally speaking, those persons are liable for torts 
committed m the operation of a vessel who at the time 
sustain the relationship of master or principal to the 
person in immediate control of the vessel; where at the 
time of the tort the owner of the vessel is, with respect 
to the persons in control, merely a bailor, such persons, 
rather than the owner, are liable. 

As a general rule, those persons are liable for 
torts committed in the operation of a vessel who 
at the time sustain the relationship of master or 
principal to the person m immediate control of 
the vessel, 71 and while, as discussed supra §§ 76- 


58. US.—The Emma T. Grimes, D 
C.NY, 2 FSupp. 319. 

N.C.—State Highway & Public Works 
Commission v Diamond S. S 
Transp Corp., 38 S E 2d 214, 226 2ST 
C 371. 

58 C.J. p 302 note 95 
Failure to displace pilot 

The captain or navigating officer 
of a vessel in charge of a compulsory 
pilot would not be justified in taking 
the vessel out of the pilot’s hands, 
unless it was manifest that he was 
incompetent or incapacitated for the 
safe navigation of the vessel.—Pas¬ 
saic Valley Sewerage Commissioners 
v. U. -S, 81 CtCl. 503. 

59. U.S —The Jason, D C.N Y , 74 F. 
Supp 34—Passaic Valley Sewerage 
Commissioners v. U. S., 81 Ct.Cl 
503. 

Reliance on care of others 

Pilot of vessel being maneuvered 
at pier on Brooklyn side of East Riv¬ 
er is entitled to assume that a deep¬ 
ly laden vessel m coming into river 
is holding herself on range as marked 
out by range lights and to make cal¬ 
culations of his own heading and 
speed accordingly.—The Jason, D.C. 
N.Y, 74 F.Supp. 34. 

60. U.S —Lamb v. Interstate S S. 
Co., CCA Ohio, 149 F 2d 914. 

58 C J. p 302 note 97. 


61. U.S.— 1 The Aberfoyle, DCNT, 1 
FCasNol6, AbbAdm 242, affirm¬ 
ed, CC, 1 F Cas No.17, 1 Blatchf 
360 

58 C J p 202 note 98. 

Master acting as commodore of con¬ 
voy 

Steamship whose master was serv¬ 
ing as commodore of convoy could 
not be held liable in rem for colli¬ 
sion between another steamship, 
which was a member of convoy, and 
a sailing schooner on ground that its 
master had failed to issue order to 
masters of other ships to change 
course or speed, since the ship could 
not be held liable for faults charged 
to master relating to his duties as 
commodore—The Lillian E Kerr, D 
C.N.Y, 71 F.Supp 184, affirmed, CC. 
A., Publicover v. Alcoa S. S Co, 168 
F 2d 672 

62. US—The Rebecca, D C Me., 20 
F.Cas No 11,619, 1 Ware 187—Stin¬ 
son v. Wyman, D C Me , 23 F.Cas 
No 13,460, 2 Ware 176. 

63. US—The Rebecca, D C Me , 20 
F.Cas.No 11,619, 1 Ware 187—Stin¬ 
son v. Wyman, D.C.Me., 23 F.Cas 
No.13,460, 2 Ware 176 

64. U S.—The Calypso, Cal., 230 F. 
962, 145 C C.A. 156. 

165. U.S.—Ralston v. The State 
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Bights, D C.Pa, 20 F.Cas No.11,540, 
Crabbe 22. 

66. US—The Alice, DC.Wash, 172 
F. 527. 

58 CJ p 303 note 4 

67. Pa—Taylor v. Wells, 3 Watts 

65. 

68. Ohio.—The Jane Louisa v Wil¬ 
liams, 1 Ohio Dec, Reprint, 228. 

58 CJ p 303 note 6. 

69. U S —Joy v. Allen, C C.Mass., 13 
F.Cas No 7,552, 2 Woodb. & M. 303. 

70. US —Joy v. Allen, supra, 

71. U.S—Scull v. Raymond, D.C.N. 
Y„ 18 F. 547. 

58 C.J. p 303 note 10. 

A company owning stock In corpo¬ 
ration owning tug and barge was not 
an owner thereof, and was not liable 
for loss arising from sinking of such 
vessels.—The Cleveco, D.C.Ohio, 59 
FSupp. 71, affirmed, C C.A., 154 F 2d 
605. 

Independent contractor 

One who is under contract to dock 
or undock a vessel is responsible as 
principal for the negligence of the 
agent whom the contractor places on 
the ship m charge of operations — 
Publicker Industries v. American-Ha- 
wanan S. S. Co, D C.Pa., 78 F.Supp. 
223. 
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78, ordinarily the owner of the vessel is the per¬ 
son liable for torts, where his relationship to the 
persons in control of the vessel is merely that of 
bailor, he is not liable, 72 but those m control are 
responsible to the person injured. 73 Where the 
owners of several vessels form a partnership or 
hold themselves out as engaged in a joint enterprise, 
they are jointly liable for the default or negligence 
of those placed m charge of any of the vessels, 74 
or each partner is liable for damages caused by 
the negligence of the servants and agents of the 
partnership while conducting its business 75 More¬ 
over, where property is damaged through the con¬ 
current fault of two vessels, both wrongdoers are 
liable to the injured person. 76 A corporation which 
has advertised itself as being the operator of a 
vessel cannot thereafter escape liability for loss of 
vessel, cargo, and passengers by showing that it 
in fact had no interest m the ship. 77 

§ 80. - Lien 

As a general rule, there Is a maritime lien for the 
Injury inflicted by a maritime tort. 

It is well settled that there is a maritime lien 
for the injury inflicted by a maritime tort, with but 
few exceptions. 78 Thus, conversion by the master 


of goods shipped on the vessel is a tort which gives 
rise to a maritime lien. 73 A lien on a vessel for a 
maritime tort is enforceable only in the federal 
courts, 80 and courts other than courts of admiralty 
cannot enforce such a lien. 81 In some states a lien 
for torts not within admiralty jurisdiction is ex¬ 
pressly provided for by statute 82 

A collision imposes a maritime lien on the wrong¬ 
doing vessel, 83 which is superior to all preexisting 
liens, 84 except possibly sailors’ liens for wages 85 
While such a lien may be lost by laches, 86 except 
where so lost it follows the vessel into whosesoever 
hands the vessel may come. 87 A lien accorded by 
the maritime law for a maritime tort is a proprie¬ 
tary interest which travels with the vessel and may 
be enforced notwithstanding she has been sold in 
a jurisdiction other than that in which the tort 
was committed. 88 Possession is not necessary to 
the validity of this lien. 89 For the purposes of the 
lien the ship is considered as consisting of hull and 
engines, tackle, apparel, and furniture of all kinds, 90 
including wireless equipment rented to the ship 
under a license agreement 91 Liens on a vessel for 
several collisions are entitled to priority in the in¬ 
verse order of the happening of the collisions 92 A 
lien for collision is inchoate at the moment of the 


Agent's liability for acts of subagent 
Under operating- agreement where¬ 
by defendant operated ship owned 
by United Stales Maritime Commis¬ 
sion, a governmental agency, and had 
authority to select officers and crew, 
subject to approval of commission, 
master of ship was “subagent" of 
defendant, and, hence, responsibility 
for master's negligent operation of 
ship would rest on defendant.—Quinn 
v Southgate Nelson Corp, DC NT, 
36 FSupp 873, affirmed, CCA, 121 
F2d 190, certiorari denied Southgate 
Nelson Corp. v. Qumn, 62 S Ct. 186, 
314 US 682, 86 L.Ed 646 

72. U S.—Pope v. Seckworth, D C, 
Pa, 47 F. 830 

Duty of owner through bargee 

With respect to liability for inju¬ 
ries caused by scow which broke 
loose, owner of scow, chartered by 
another, owed no duty, through its 
bargee, to surrounding shipping to 
remove or secure scow, lying in ex¬ 
posed position, previous to storm — 
Moran Towing & Transportation Co. 
v Sunset Lighterage Corporation, C 
C.A.N.Y., 62 F.2d 761. 

73. U S.—Pope v. Seckworth, D.C. 
Pa., 47 F. 830. 

74. TJ.S —'Sun Mut. Ins. Co. v. 
Kountz Line, La, 7 S Ct 1278, 122 
TJ.S. 583, 30 LEd. 1137. 

75- U.S.—Bo was v. Pioneer Tow 
Line, DC Cal, 3 F.Cas No. 1,713, 2 
Sawy. 21. 


76. U.S—The Nonpareil, D.CNY, 
12 FSupp 985. 

Failure to perfect lien 

Where tow was damaged by fault 
of towing tug and another vessel, 
fact that hen was not perfected on 
towing tug and stipulation for value 
was not exacted did not take case out 
of general rule as to amount of re¬ 
covery against two wrongdoers for 
damage to innocent third person — 
The Nonpareil, supra 

77. U S —The Jane Gray, D C.Wash., 
99 F. 582 

78. US—The Atlanta, D.C Ga, 82 
FSupp 218—The Seefahrer, DC. 
N.Y., 143 F. 697. 

58 C.J. p 303 note 18. 

79. U S —The Escanaba, D C Ill, 96 
F. 252. 

80. La—Young v. The Princess 
Royal, 22 La.Ann. 388, 2 Am R. 731 

81. La. — Stevenson v. Edwards, 24 
La Ann. 267. 

58 CJ. p 303 note 21. 

82. US —Sewerage & Water Board 
of New Orleans v The Cumulus, C. 
A La., 172 F.2d 102. 

58 C J. P 303 note 22. 

Validity of statute 

(1) A state statute giving a lien 
on a vessel enforceable in rem is val¬ 
id when it does not usurp admiralty 
jurisdiction.—Martin v West, Wa 3 h , 
32 SCt. 42, 222 US 191, 56 LEd 159, 
36 LEA.N.S., 592—Johnson v. Chi¬ 
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cago, etc, El Co, Ill, 7 S.Ct. 254, 
119 U.S 388, 30 LEd 447. 

(2) A state statute providing a 
remedy for a tort happening within 
its jurisdiction and applying a lien 
against a foreign vessel through 
whose fault the damages occurred 
is constitutional —Cordrey v. The 
Bee, 201 P. 202, 102 Or 636, 20 AL. 
R. 1079. 

83. U S.—The John G Stevens, N X , 
18 S Ct. 544, 170 U.S. 113, 42 L Ed. 
969. 

58 C J p 304 note 23. 

84. U S.—The Augusta, D C La, 15 
F 2d 727. 

85. TJ.S.—The Augusta, supra. 

86. U S —The Admiral, X> C Mass , 1 
F.Cas No 84 

58 CJ p 304 note 26. 

87. US.—The China, NY., 7 Wall. 
53, 19 LEd 67. 

58 C J. P 304 note 27. 

88. US—The Avon, C C Ohio, 2 F. 
CasNo 680, Brown Adm. 170 

58 C J. p 304 note 28. 

89. US—The China, NY., 7 Wall. 
53, 19 LEd. 67—The Admiral, DC. 
Mass, 1 FCas.No.84. 

90. U S,—The Augusta, D C La, 15 
F 2d 727. 

91. U.S—The Augusta, supra. 

92. U.S —The America, D C.N.J., 168 
F. 424. 

58 CJ. p 304 note 32. 
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collision, and must be perfected by subsequent pro¬ 
ceedings 93 No maritime lien arises out of a colli¬ 
sion with a bridge. 94 

§ 81. Actions and Other Proceedings 

a. In general 

b. Parties, process, notice, and pleading 

c. Evidence 

d. Trial 

e. Damages and costs 
a. In General 

General rules, as affected by general or special stat¬ 
utes relating thereto, govern actions or proceedings 
against vessels or owners. 

General rules, as affected by general or special 
statutes relating thereto, govern actions or pro¬ 
ceedings against vessels or owners. 95 Debt on a 
simple contract, rather than covenant, is the proper 
form of action on a written memorandum of a ship’s 
clerk for wages due for services on the ship. 96 

Whether an action against a vessel or her own¬ 
er may be brought in a state court or must be 
brought m a' court of admiralty depends on wheth¬ 
er the admiralty court has exclusive jurisdiction 
of the question, under the rules discussed in Ad¬ 
miralty §§ 5-65, 


b. Parties, Process, Notice, and Pleading 

Except as regulated by special statutory provisions, 
the general rules applicable in civil actions, or in ad¬ 
miralty, as the case may be, apply in actions to enforce 
the rights and liabilities of vessels and their owners 
with respect to parties, process, notice, and pleading. 

Except in so far as they are regulated by special 
statutory provisions, the general rules applicable m 
civil actions, or, where brought in an admiralty 
court, the rules applicable in admiralty cases, apply 
m actions or proceedings to enforce the rights and 
liabilities of vessels and their owners, with respect 
to questions of parties, 97 process, 98 and notice. 99 

Pleading. Except where such actions are regu¬ 
lated by special statutes, 1 the rules of pleading in 
civil actions generally, and, where applicable, the 
rules of pleading in admiralty, apply m actions or 
proceedings by or against the owner or vessel. 3 
All material facts necessary to constitute plaintiffs 
cause of action must be alleged, 3 and all matters of 
defense must be alleged in the answer. 4 Where the 
action is brought under a state statute the declara¬ 
tion or complaint should show the applicability of 
the statutory provisions to the cause of action. 5 
Where plaintiff seeks to recover for negligence m 
the operation of the ship after discovery of peril he 
must conform to the rule prevailing in actions for 
negligence generally, as discussed m Negligence § 


93. US—The Helen, C.C.A.N.Y., 5 
F.2d 54. 

94. US—The Rock Island Bridge, 
Ill, 6 Wall. 213, 18 L Ed. 753 

95. Mich—The City of Erie v. Can- 
field, 27 Mich 479. 

58 C J p 304 note 38. 

Statutes construed 
U S —Freeman v. A. H Bull S. S 
Co, CCA Fla, 125 F.2d 774 
58 C J p 304 note 38. 

In rem or in personam 

Where bridge wag not used for the 
preservation and improvement of 
navigable waters of the United 
States, and had no connection, direct 
or remote, with navigation or pres¬ 
ervation or improvement of naviga¬ 
ble waters, and was not used for any 
of the other purposes enumerated m 
provision of the Rivers and Harbors 
Act relating to injury to harbor or 
river improvements, but bridge was 
built and apparently maintained by 
the department of agriculture in con¬ 
nection with one of its experimental 
stations, proceeding in rem against 
vessel could not be maintained by 
the United States for damages to 
bridge from collision, but dismissal 
of proceeding would be without prej¬ 
udice to proceed against vessel own¬ 
ers.—The Dixie,, D.C Tex., 39 F.Supp 
395. 


96. Ky.—Pell v. Dickens, 3 B Mon 
57. 

97. NY.—'Sager v. Nichols, 1 Daly 

X. 

58 C.J p 305 note 41. 

Who may sue 

(1) Where a bridge was built and 
had always been maintained by the 
town, an action for injury thereto 
was properly brought m the name of 
the town—Menasha v. The Portage, 
26 Wis 534 

(2) City and county having suffi¬ 
cient title to bridge may maintain 
action for damage resulting when 
tug struck piling of bridge.—City 
and County of San Francisco v. U. 
S, D C Cal., 82 F.Supp. 313 
Highway department as corporation 

Even though department of high¬ 
ways is not a “corporation" in the 
true sense of statute creating it, it 
was given the same rights as a cor¬ 
poration and, therefore, for purpos¬ 
es of suit by department to recover 
for damages to bridge maintained by 
department as result of collision with 
bridge by ship, rules applicable to 
corporations are applicable thereto 
—Department of Highways v Lykes 
Bros. S S, Co, 24 So 2d 623, 209 La. 
381. 

98. Ark.—Ford v, Adams, 15 S W. 
186, 54 Ark 137, 

58 C.J. p 306 note 42. 
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99. N.J —Howell v Gaddis, 31 N J. 
Law 313 

58 CJ. p 305 note 43. 

1. Mo—The Blue Ridge v. The 
Time, 9 Mo. 650 

58 CJ. p 305 note 45. 

2. Modification 

Although original libel exhibited 
as a single account libelant's dealings 
with vessel on three voyages seek¬ 
ing recovery for general balance, a 
later pleading which set up that 
there were three separate voyages 
and that what was claimed was a 
cash advance on the first voyage, 
and small balance of cash advance on 
lost voyage, and the supplies for the 
last voyage, was effectual to modify 
the claim.—Pavlis v Jackson, CCA 
Fla, 131 F2d 362, certiorari denied 
63 SCt. 761, 318 U.S. 769, 87 LEd. 
1140. 

3. Mich—Cheboygan Lumber Co v. 
Delta Transp Co, 68 NW 630, 100 
Mich 16 

58 C.J P 305 note 49 

4. Hawaii.—Pacific Mail SS Co. v 
The Pacific, 3 Hawaii Fed 24 

58 C.J p 305 note 50. 

5. Ohio —Borden v. The Eagle, 1 
Ohio Dec, Reprint, 473, 10 WestL. 
J. 137 

58 C J P 305 note 51. 
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191, requiring plaintiff to allege that defendant’s 
servants saw or should have seen plaintiffs peril, 6 
and that plaintiff’s peril was obvious or was known 
to defendant’s servants. 7 Since, as discussed supra 
§ 74, the person in possession and control is lia¬ 
ble as owner for supplies furnished the vessel, a 
mortgagee in possession is properly described as 
owner in a declaration or complaint for supplies fur¬ 
nished. 8 

c. Evidence 

(1) Burden of proof and presumptions 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Burden of Proof and Presumptions 

The general rule that the party having the affirma¬ 
tive of an issue has the burden of proving his claim ap¬ 
plies to actions by or against vessels and their owners; 
the mere fact of an Injury to or by a vessel does not 
create a presumption of negligence, but in a proper case 
the doctrine of res ipsa loquitur may be applied. 

In accordance with the general rule, discussed in 
Evidence § 104, that the burden of proof is on him 
who has the affirmative of an issue, plaintiff has the 


burden of proving every fact material to his cause 
of action where he seeks to recover for services 
rendered the vessel 9 or advances; 10 and, where 
negligence is the basis of a party’s claim, the burden 
is on him to prove all the essential elements of the 
cause of action, 11 such as negligence, 12 the identity 
of the vessel claimed to have caused the injury, 13 
freedom from contributory negligence, where that 
is the rule in negligence actions generally, 14 and the 
amount of damages. 15 Defendant or libelee has the 
burden of proving his defenses or offsets, 16 and one 
seeking exoneration from liability on a claim based 
on negligence has the burden of proving his free¬ 
dom from negligence. 17 

Presumptions and res ipsa loquitur . The mere fact 
that a vessel suffered or caused injuries does not of 
itself, apart from causative factors, create a pre¬ 
sumption of negligence. 18 However, the doctrine of 
res ipsa loquitur, discussed generally in Negligence 
§§ 220(2)-220(12), may be applied in proper cases 
so as to relieve the -claimant of the burden of proving 
negligence or so as to place on the adverse party 
the burden of exoneration. 19 The presumption of 


6. Ala—-Darnels v. Carney, 42 So. 
452, 148 Ala 81, 121 Am S R 34, 
7 L.RA.NS, 920, 12 AnnCas 012 

58 C J p 305 note 53 

7. Ala—Daniels v Carney, supra. 

58 C J. p 305 note 54. 

8. Mass.—Luce v. HaSley, 119 Mass 
229. 

9. Va.—Bardach Iron, etc., Co v- 
Charleston Port Terminals, 129 S 
E 687, 143 Va 656 

10. Mass—Bass v O’Brien, 12 Gray 
477. 

11. Precise cause of injury 

Where it is proved that complain¬ 
ing- vessel was crowded out of her 
course by negligent navigation of a 
passing vessel, the precise character 
of the underwater obstacle which 
caused damage need not be estab¬ 
lished m order to impose liability on 
passing vessel,—The Fidelity, D C. 
N’T, 43 FSupp. 180 

12. U S —Smith Scow Corp v. Sea¬ 
board Great Lakes Corp, CCAN 
Y., 146 F 2d 535—The Barbara, D 
C Mass , 62 F Supp 265—-In re De¬ 
fense Plant Corp , D C Tenn , 58 F. 
Supp. 931—The Marmor, DCN.Y, 
43 F.Supp. 942 

Ill —Batchelder v Hecla Transp Co, 
178 Ill App 105. 

58 C J. p 306 note 61. 

Xn. proceeding for exoneration from 
liability 

U.S—The Hygrade No 18, DC 
Mass, 41 FSupp. 304. 

13. US—The Fidelity, DC NT., 43 
F Supp. 180. 


14. Ill —Batchelder v. Hecla Transp 
Co, 178 Ill App 105 

15. U S —City of Philadelphia v. S 
C Loveland Co , D C Pa, 81 F Supp 
585. 

Measure of damages see infra sub¬ 
division e of this section 

16. U S —State Road Department of 
Fla v U. S, DC Fla, 85 FSupp 
489, affirmed, C.A., U. S. v State 
Road Dept of Fla, 189 F.2d 591, 
certiorari denied 72 S Ct. 291—The 
Daly No. 48, DCN.Y, 45 FSupp 
279 

58 CJ. p 306 note 63. 

Libelee violating statutory rule 
Libelee or defendant, as the case 
may be, if violating statutory rule at 
time of accident, has burden of show¬ 
ing that his fault could not have con¬ 
tributed to disaster. 

U -S —Canada S S. Lines v. Great 
Lakes Dredge & Dock Co, CCA 
Ill., 81 F 2d 100—South Carolina 
State Highway Dept, v U. S, DC. 
SC, 78 FSupp 598, affirmed, C 4., 
171 F 2d 893 

Wis—City of Marinette v Goodrich 
Transit Co , 140 N W 1094, 153 Was. 
92, Ann Cas.l917B 935. 

The Major and Minor Fault Buie, 
namely, that where the fault on the 
part of one vessel is established by 
uncontradicted testimony, and such 
fault is of itself sufficient to account 
for the accident, it is not enough for 
such vessel to raise a doubt with 
respect to the management of the 
other vessel, is inapplicable where 
the fault of the one vessel is not of 
itself sufficient to account for the 
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accident —The Barge No. 16, CCA. 
Va, 152 F.2d 76 
Inevitable accident 

Defendant pleading inevitable acci¬ 
dent or act of God has the burden 
of proving such defense; and he 
must prove that the accident oc¬ 
curred wholly through an act of God 
and entirely without fault on the 
part of defendant’s agents —State 
Road Department of Fla v U S , D 
CFla, 85 FSupp 489, affirmed, CA, 
U. S. v. State Road Dept of Fla., 189 
F 2d 591, certiorari denied 72 S Ct. 
291 

Maintenance of lookout 

Every doubt as to performance of 
duty of vessel to maintain lookout 
and effect of nonperformance should 
be resolved against vessel sought to 
be inculpated until she vindicates 
herself by testimony conclusive to 
the contrary—Agger v The Beatrice 
and Rose, D C Me., 84 FSupp. 761. 

17. US.—The Trenton, DC NT., 22 
F.Supp. 833, affirmed, C.CA, In re 
O’Brien Bros, 101 F.2d 1017. 

18. Wash—Pacific Coast R. Co. v. 
American Mail Line, 172 P2d 226, 
25 Wash.2d 809. 

19. U.S—Ladd v. IT. S., DCVa, 97 
FSupp. 80, affirmed, CA, U S v. 
Ladd, 193 F.2d 929—State Road De¬ 
partment of Fla. v U. S, D C-Fla., 
85 F-Supp 489, affirmed, CA, U. S. 
v State Road Dept of Fla, 189 F 
2d 591, certiorari denied 72 S Ct- 
291 

Cal —California Union Oil Co. v. 
R'deout, 177 P. 196, 38 Cal.App. 
629. 
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negligence arising from the collision of a moving 
vessel with a vessel at anchor, discussed in Col¬ 
lisions § 168, applies to a collision with any station¬ 
ary or immovable object, 20 such as an object or 
structure fixed to the land, 21 or with stationary aids 
to navigation, such as dolphins, 22 or to injuries 
caused otherwise than by collision to a moored ves¬ 
sel, 23 as, for example, injuries to moored vessel or 
other fixed objects by swells from the passing ves¬ 
sel, 24 although, as to the latter proposition, the con¬ 
trary has also been held. 25 Such presumption is 


only prima facie 26 and is subject to rebuttal by 
evidence tending to negative the inference of negli¬ 
gence ; 27 and the presumption is available only 
against a person who was m control of the move¬ 
ment of the vessel, and not to a person whose con¬ 
trol of the vessel’s movement had been turned over 
to an independent contractor employed to pilot the 
vessel. 28 

Where it is shown that supplies were furnished a 
vessel which defendants own, the presumption arises 
that the vessel was operated for their benefit. 29 


Pacts justifying application of doc¬ 
trine 

In admiralty proceeding by United 
States to limit liability arising out 
of fire and explosion on Coast Guard 
boat, evidence showing that leaks m 
tank and open fuel line could have 
caused accumulation of fumes and 
that there was an explosion extraor¬ 
dinary in character which would not 
have occurred if one having control 
had used proper care, justified appli¬ 
cation of doctrine of res ipsa loquitur 
in absence of other explanation or 
evidence of regular inspections.— 
Austerberry v. U. S, C A Mich, 169 
F 2d 683. 

Exclusive control 

In admiralty proceeding by United 
States to limit liability arising out 
of explosion and fire on Coast Guard 
boat, where crew and commanding 
officer were on board at time of ex¬ 
plosion exercising control, although 
boat was out of water in boat yard, 
for purposes of applying doctrine of 
res ipsa loquitur, boat would be con¬ 
sidered to have been under exclusive 
control of Coast Guard m determin¬ 
ing negligence of government.—Aus¬ 
terberry v. U. S., supra. 

2a U.S.—P. Dougherty Co v U. S, 
DC Del, 97 F Supp 287—City of 
Philadelphia v. S C. Loveland Co., 
D.CPa., 81 F.Supp 685 
N C.—State Highway & Public Works 
Commission v. Diamond S S. 

Transp, Corp, 38 SE2d 214, 226 
N.C. 371. 

21. U S —State Road Department of 
Fla v. U S, DC Fla, 85 FSupp 
489, affirmed, C.A, U. S v. State 
Road Dept, of Fla, 189 F 2d 691, 
certiorari denied 72 S.Ct 291— 
City of Philadelphia v S. C. Love¬ 
land Co., DC.Pa, 81 F.Supp 585 — 
Wilmington Ry. Bridge Co. v. 
Franco-Ottoman Shipping Co, 3ST. 
C., 259 F. 166, 170 C C.A. 234. 

Cal.—San Francisco Bay Toll-Bridge 
Co v Leslie California Salt Co, 25 
P 2d 268, 134 Cal App 237. 

Del.—Pennsylvania R Co v Eastern 
Transp. Co., 178 A. 580, 6 W.W 
Harr 435 

58 C.J. p 306 note 66, 


22. U S —U S. v Eastern Transp 
Co, DCMd, 50 FSupp 815 

23. N Y —Wascin v. Bronx Towing 
Line, 68 N Y S 2d 547, 188 Misc 
462, motion for new trial denied 77 
NTS 2d 25. 

24. US—West India Fruit & S. S 

Co v Raymond, C A Fla., 190 B 1 2d 
673—Western Oil & Fuel Terminal 
Co. v The Elisha Woods, D C I<y., 
89 FSupp 862—Martin Marine 

Transp Co v. U. S, DC.Pa, 66 
FSupp. 673—The Rotherfleld, D.C. 
Ala, 123 F 460 

58 C J. p 306 note 67. 

Necessity of proper mooring and sea¬ 
worthiness 

The mere evidence that damage to 
moored ship results from swells of 
passing vessel is insufficient on 
which to base a recovery, since a 
duty exists on ship to be seaworthy 
and so moored as not to be damaged 
by ordinary swells created by a pass¬ 
ing ship —Martin Marine Transp Co 
v. U. S, DC Pa, 66 FSupp. 673 

25. U.'S —The Washington, DCVa, 
182 F. 885 

26. U.'S—West India Fruit & S S 
Co v Raymond, CAFla, 190 F.2d 
673—City of Philadelphia v S C 
Loveland Co., DC Pa, 81 FSupp 
585—U S. v. Eastern Transp Co, 
D.CMd, 50 FSupp 816. 

NY—Wascin v Bronx Towing Line, 
68 N Y S 2d 547, 188 Misc. 462, mo¬ 
tion for new trial denied 77 NYS 
2d 25. 

Conflicting evidence 
Presumption of negligence from 
collision of vessel with bridge is but 
evidence of negligence which may be 
overcome by other evidence creating 
conflict, and trial court must deter¬ 
mine conflict.—San Francisco Bay 
Toll-Bridge Co. v Leslie California 
Salt Co., 25 P 2d 268, 134 Cal App 
237. 

27. US—West India Fruit & S S 

Co v Raymond, CA.Fla, 190 F 2d 
673—P. Dougherty Co. v. U S., D 
C Del, 97 FSupp. 287—City of 

Philadelphia v. S C Loveland Co, 
DC Pa., 81 F.Supp. 585—Wilmlng 
ton Ry Bridge Co. v. Franco-Otto¬ 
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man Shipping Co., N.C., 259 F. 166, 
170 CCA 234 

Del —Pennsylvania R. Co. v. East¬ 
ern Transp. Co, 178 A 580, 6 WW. 
Harr 435. 

N.Y.—Tnborough Bridge Authority 
v. Bronx Towing Line, 52 N.Y S 2d 
62, 184 Misc 254, affirmed 105 N. 
Y.S 2d 911, 278 App.Div 917. 
Sufficiency of rebuttal evidence 

(1) Evidence showing that owner 
of derrick lighter, which had no pow¬ 
er or steering apparatus and was un¬ 
der exclusive command of master of 
tug having it in tow, was free from 
negligence in connection with colli¬ 
sion with bridge overcame presump¬ 
tion of negligence against owner of a 
moving vessel in colliding with a 
bridge—Triborough Bridge Authori¬ 
ty v Bronx Towing Line, supra 

(2) In action by state road depart¬ 
ment against the United States for 
damage to bridge struck by vessels 
of the United States in harbor when 
severe wind caused vessels to drag 
anchor and collide with bridge, the 
law of averages could not be made 
criterion of liability, and fact that 
fourteen vessels dragged anchor and 
seven did not and that only five col¬ 
lided with bridge was merely circum¬ 
stances to be considered, and each 
vessel was required to show that it 
exercised proper care under the cir¬ 
cumstances—State Road Department 
of Fla. v U S, DC Fla, 85 FSupp. 
489, affirmed, C.A, U. S v State 
Road Dept of Fla, 189 F 2d 591, cer¬ 
tiorari denied 72 S Ct. 291. 

Inevitable accident 

Where a ^rifting ship collides with 
an object which is m no way at fault, 
the ship must show affirmatively 
that drifting was the result of in¬ 
evitable accident which human skill 
and precaution could not have pre¬ 
vented—South Carolina State High¬ 
way Dept v U. S, D C S.C., 78 F 
Supp 598, affirmed, C.A., 171 F 2d 
893. 

28. N C —State Highway & Public 
Works Commission v. Diamond S. 
S Transp. Corp, 38 S E 2d 214, 226 
NC 371. 

E9. Pa—Blackstock v. Leidy, 19 Pa. 
335* 
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(2) Admissibility 

The general rules governing admissibility of evi¬ 
dence in civil actions or in admiralty, as the case may 
be, apply In actions or proceedings by or against vessels 
or their owners. 

The general rules governing the admissibility of 
evidence in civil actions, or proceedings m admiralty 
when the suit is brought m an admiralty court, ap¬ 
ply to actions or proceedings by or against the ves¬ 
sel or her owners. 30 

(3) Weight and Sufficiency 

The weight and sufficiency of evidence in actions by 
or against vessels or their owners is governed by the 
general rules applicable in civil actions or in admiralty, 
as the case may be. 


As in civil actions generally, as discussed in 
Evidence § 1018. or proceedings in admiralty, as dis¬ 
cussed m Admiralty § 140, the rule requiring the 
party having the burden of proving a disputed is¬ 
sue of fact to do so by a preponderance of the evi¬ 
dence applies in actions or proceedings by or 
against a vessel or her owners on contract 31 Testi¬ 
mony which is uncontradicted and not inherently 
improbable should be accepted as true 32 One who 
seeks to recover damages for injuries sustained 
by reason of the negligent management or naviga¬ 
tion of a vessel must establish such negligence by 
a preponderance of the evidence, 33 and the evidence 


30. Wis —Atkinson v Goodrich 

Transp Co, 31 NW. 164, 69 Wis 
5 

58 C.J p 306 note 72, p 321 note 17 

[d] (1). 

Evidence held admissible 
Mass—Hines v Eastern S S Lines, 
139 NE 823, 245 Mass 365. 

58 C J p 306 note 72 [a]. 

31. US—The Garfield No 6, D C 
Wash, 36 F2d 501 

58 C J p 306 note 76 
Evidence held sufficient 

(1) In general—International Bu¬ 
reau v. Bethlehem Steel Co , CAN, 
Y, 192 F 2d 304—Gibbons Engineer¬ 
ing- & Mach Co v U. S , D C Mass , 
87 F.Supp 207—58 C J p 306 note 76 
[a]. 

(2) To justify or warrant recovery 
on contract generally —Rathbun v 
Halvorson, C.A.Fla, 181 P 2d 57— 
The Paul E. Thurlow, DCN.T, 53 F 
Supp 362. 

(3) To show or sustain findings as 
to terms of contract. 

U S —Cramp Shipbuilding Co. v 
Luckenbach S S Co, CAPa., 181 
F.2d 939—The Ky-Ill, CCA Ky„ 50 
F.2d 70 

La—Baer v. Chatellier, App , 34 So 
2d 798 

(4) To justify recovery of particu¬ 
lar amount for repairs to ship —Hugo 
v. Hedger S S Corp., CC.A.NY, 142 
F.2d 349—Manchester Marine Ry & 
Const. Co v The Annie, D.C Mass., 
101 P Supp 748 

(5) To establish that repair work 
on boat was so defectively done as 
to be of no benefit to owner of boat 
—Walter E Canulette & Son v. Clesi, 
La.App., 39 So 2d 853. 

(6) To sustain finding that labor, 
materials, and supplies were fur¬ 
nished at request of defendant, ei¬ 
ther himself or acting through his 
agent, as against defendant’s conten¬ 
tion that, although he owned the ves¬ 
sel he was allowing another to use 
it withcait himself sharing in the 
profits and that he was not connected 
with vessel’s operation by agency be¬ 


tween himself and the operator — 
Crofton v. Pappas, 171 P.2d 959, 75 
Cal App 2d S14 
Evidence held insufficient 

(1) To establish that employee of 
stevedoring contractor stole missing 
cargo —Remington Rand, Inc v. U 
S., DCNT, 98 F.Supp 334. 

(2) To establish defendant’s re- 
conventional demand for payment on 
cost plus basis.—Baer v. Chatellier, 
La App, 34 So 2d 798. 

(3) To show other matters—The 
O’Leary, D C Pa., 74 F Supp 313— 
58 C J. p 306 note 76 [b] 

Evidence of matters exclusively 

within knowledge of one party 

In action against boat repairman 
to recover alleged overpayments 
made on oral contract as result of 
padded bills for work done, wherein 
repairman filed a reconventional de¬ 
mand, testimony of repairman would 
be carefully scrutinized where plain¬ 
tiffs were unable to produce any evi¬ 
dence touching on number of work¬ 
men employed by repairman and 
number of hours actually required to 
repair the damage.—Baer v. Chatel- 
lier, La App, 34 So 2d 798 

32. US.—The Trenton, DCN.Y., 22 

FSupp 833, affirmed, C C.A., In re 

O'Brien Bros, 101 F,2d 1017 

33. US — Agger v The Beatrice and 

Rose, DC Me, 84 FSupp. 761. 

58 CJ p 307 note 77. 

Evidence held sufficient 

(1) In general—Agger v The Bea¬ 
trice and Rose, D C Me , 84 F Supp 
761—Lynch v. The Edward S At¬ 
wood, D C N.Y, 82 F Supp 722, re¬ 
versed on other grounds, C A., Lynch 
v. Agwihnes, Inc, 184 F 2d 826, opin¬ 
ion supplemented 186 F.2d 796—M & 
J. Tracey, Inc, v. The Lucijana, D 
CNY., 47 FSupp 727—The Daly 
No 67, D.C NY., 45 FSupp 641— 
The Fidelity, D C N.Y., 43 F Supp 180 
—The Isabel A. McAllister, DCNY, 
38 FSupp 585—58 C J p 307 note 77 
[a] 

(2) To identify vessel causing 
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damage —The Emma T. Grimes, D C. 
NY, 2 F.Supp. 319. 

(3) To show plaintiff’s ownership 
of damaged property —City and 
County of San Francisco v. U. S, D, 
C Cal, 82 FSupp 313 

(4) To establish unseaworthiness 
of vessel.—O’Brien Bros. v. Moran 
Towing Corp, DCN.Y, 66 FSupp. 
614, affirmed, ’CC.A, Beard’s Erie 
Basin v O’Brien Bros., 162 F.2d 176. 

(5) To show that damage was 
caused by negligence of particular- 
party or his agents —U. S v. South 
Carolina State Highway Dept, CAS. 

C, 171 F.2d 893—U. S. v. The John 
R. Williams, CCANY., 144 F.2d 451, 
certiorari denied Great Lakes Dredge 
& Dock Co. v. U S, 65 <SCt 271, 323 
U.S 782, 89 LEd. 625—Ladd v. U. S., 
DC.Va, 97 FSupp 80, affirmed, CA., 
U. S. v Ladd, 193 F 2d 929—D. M. 
Picton & Co. v. U S, D.C Tex, 96 F. 
Supp 1010—Agger v. The Beatrice 
and Rose, D C Me , 84 F.Supp 761— 
City and County of San Francisco v. 
U S, DC Cal, 82 FSupp. 313—City 
of Philadelphia v S C Loveland Co., 

D. C Pa, 81 FSupp 5*85—South Caro¬ 
lina State Highway Dept. v. TJ. S., D. 
C S.C., 78 FSupp 598, affirmed, C.A., 
171 F 2d 893—The Daly No. 67, D.C. 
N.Y, 45 FSupp. 641—The Daly No. 
48, DCN.Y., 45 FSupp. 279—The 
Barbara Cates, D C Pa , 17 F Supp. 
241—The McAllister No. 55, DC.N. 
Y, 7 F Supp 470—Memphis & C. 
Packet Co v. Overman Carriage Co., 
C.C Ohio, 93 F. 246. 

(6) To show that accident was due 
to act of God—Pleasure Beach Park 
Co. v. Bridgeport Dredge & Dock Co., 
165 A, 691, 116 Conn. 496. 

(7) To show that particular par¬ 
ty’s management or navigation was 
sole cause of damage—The Agnes A. 
Moran, C.CA.N.T, 143 F 2d 964—The 
Julia C. Davin, CCANY., 70 F.2d 
268—Petition of Texas Co, DCNY., 
99 FSupp, 340—Eastern Transp Co. 
v. The Vera Cruz, DC.NY, 94 F. 
Supp 695, affirmed, CA., 186 F2d 305 
—Board of Chosen Freeholders of 
Cumberland County v. J. V.' Paxfcoh 
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may be sufficient even though it is circumstantial. 34 
The party having the burden of proof must, by suffi¬ 
cient evidence, identify the offending vessel, 35 and 
establish the responsibility of defendant for its 
management or navigation at the time and place 
of the injury, 36 and defendant must establish con¬ 
tributory negligence by a preponderance of evi¬ 
dence 37 Where plaintiff’s evidence shows that the 
negligent management or navigation was the proxi¬ 
mate cause of the injury, defendant must rebut such 
evidence 38 Where libelees were not present at the 
survey of a damaged boat, strictest proof of the 
character and extent of the damage is required 39 
The owner is not required to repair the vessel in 


order to establish the amount of the damages, but 
may liquidate the damages by expert testimony; 40 
such method of proof, however, should only be 
permitted m cases of special circumstances which 
necessitate a departure from the ordinary rule. 41 

d. Trial 

The general rules governing trials in civil actions or 
in admiralty, as the case may be, apply in an action by 
or against a vessel or its owner. 

The general rules governing the trial of civil 
actions, or, where brought m that court, the rules 
in admiralty, apply to actions or proceedings by or 
against a vessel or her owner. Accordingly, in an 
action for supplies, the weight to be given to evi- 


Co, DCNJ, 196 F 156, affirmed J 
W Paxson Co. v. Board of Chosen 
Freeholders of Cumberland County, 
201 F. 656, 120 CCA. 84. 

(8) To show that vessel causing 
heavy swells travelled at excessive 
speed under the circumstances — 
Ladd v. U S, DCVa, 97 F Supp 80, 
affirmed, CA,U S v Ladd, 193 F 2d 
929—Western Oil & Fuel Terminal 
Co v. The Elisha Woods, DCKy, 89 
F Supp 862—The Vijax No 2, DON 
Y, 27 F Supp. 159—The Julia C Dav- 
m, DC NY, 6 F.Supp 691, reversed 
on other grounds, CCA, 70 F2d 268. 

(9) To show absence of causal con¬ 
nection between parting of hawser 
line and sinking of barge when two 
of lines by which barge was fastened 
to derrick parted during a rough sea 
permitting barge to move over sub¬ 
merged piling which penetrated its 
bottom —The Barge No. 16, C C.A. 
Va, 152 F.2d 76. 

(10) To show contributory negli¬ 
gence. 

U.S— Agger v. The Beatrice and 
Rose, DC He, 84 F.Supp 761. 

Cal.—San Francisco Bay Toll-Bridge 
Co v. Leslie California Salt Co., 25 
P.2d 268. 134 Cal.App. 237. 

(11) To support findings. 

US—U. S v. Ladd, CA.Va., 193 F2d 
929—Westchester Fire Ins Co v 
Buffalo Housewrecking & Salvage 
Co, CCAN.Y, 129 F 2d 319- 
Standard Oil Co of New York v. 
Mascarenhas, C.CAMass, 59 F 2d 
341—The Bumble Bee, D.CN.Y., 1 
F.Supp 327, affirmed, C.C.A, Ira 
S Bushey & Sons v. Huron Steve¬ 
doring Co, 64 F.2d 1014. 

Cal —San Francisco Bay Toll-Bridge 
Co. v Leslie California Salt Co, 
25 P.2d 268, 134 Cal.App. 237. 

Wis—City of Marinette v Goodrich 
Transit Co., 140 N.W. 1094, 153 
Wis. 92, Ann.Cas 1917B 935. 

Evidence held Insufficient 

(1) To show negligence or fault 
generally. 


U S —Great Lakes Dredge & Dock 
Co v. Metropolitan Sand & Gravel 
Corp, DC NY., 82 FSupp. 695— 
The C G R -180, D C.Mich , 70 F. 
Supp 975—Martin Marine Transp 
Co v U S , D.C Pa, 66 F Supp. 673 
—The Graebner, DCN.Y, 66 F. 
Supp. 456—U -S. v Eastern Transp. 
Co, DCMd, 50 F.Supp. 815—The 
Marmor, D C N Y , 43 F Supp. 942— 
The Fidelity, D C N Y., 43 FSupp 
180—Wilmington Ry. Bridge Co. v 
Franco-Ottoman Shipping Co, N 
C, 259 F 166, 170 C C.A 234. 

Ill—City of Chicago v Great Lakes 
Dredge & Dock Co, 53 NB2d 34, 
321 Ill App 300. 

La.—Walter E Canulette & Son v. 

Clesi, App, 39 So 2d 853. 

58 C J p 307 note 77. 

(2) To show damage was due to 
inevitable accident. 

U S —State Road Department of Fla 
v U S., DC Fla, 85 FSupp 489, 
affirmed, CA, U S v State Road 
Dept of Fla, 189 F 2d 591. 

N.Y.—Nicholas v Pfeifer Oil Transp 
Co., 62 N.Y.S 2d 474. 

(3) To show contributory negli¬ 
gence —Salmons Dredging Corp. v. 
Herma, C.A.SC, 180 F 2d 233. 

(4) To show that free gasoline 
found its way into bilges of Coast 
Guard vessel so as to give rise to 
vapors which allegedly caused explo¬ 
sion, fire, and resulting damages.— 
The C. G. R -180, D.C Mich, 70 F. 
Supp 975 

(5) To show unseaworthiness—In 
re Defense Plant Corp, D.C Tenn., 58 
F Supp 931. 

(6) To support findings—The 
Barge No. 16, CCAVa, 152 F.2d 76 

(7) To show negligence in attempt¬ 
ing to pass through the draw at an 
improper stage of the tide —The 
Cromwell, DC.N.C, 247 F. 207, af¬ 
firmed Wilmington Ry. Bridge Co v. 
Franco-Ottoman Shipping Co, 259 F. 
166, 170 C.C.A. 234. 

(8) To show other matters 
U.S—Dadd v. U. S, D.C.Va*, 97 F. 
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Supp. 80, affirmed, CA, U. S v. 
Ladd, 193 F 2d 929—Eastern 
Transp Co. v. Southern Transp 
Co., DCVa, 69 F.Supp. 642—The 
Barbara, D C Mass , 62 F Supp 265. 
La.—Department of Highways v. 
Whiteman Bros, App, 29 So 2d 
399 

58 C J p 307 note 77 [b] 

On petition for exoneration 
Where vessel was plainly at fault 
m proceeding without required lights 
and in colliding with schooner, on 
petition of owner of schooner for 
exoneration from liability, any douot 
was required to be resolved m 
schooner’s favor unless schooner was 
also clearly at fault—The Barbara, 
D C Mass , 62 F Supp 265. 

34. U S —Austerberry v. U. S., C.A. 
Mich., 169 F.2d 583 

35. U S.—City of Gretna v. Defense 
Plant Corp, CCA La, 159 F2d 
412 

58 C J p 307 note 78 
Evidence held insufficient 
Libellant, seeking to impose liabil¬ 
ity on tug for damage allegedly caus¬ 
ed to tanker being towed by another 
tug when first tug crowded second 
tug and tanker out of river channel 
and caused it to strand, failed to sus¬ 
tain burden of proving identity of 
tug which crowded second tug and 
tanker out of channel —The Fidelity, 
DCN.Y, 43 F.Supp. 180. 

36. U S —City of Gretna v Defense 
Plant Corp,, CC.ALa., 159 F.2d 
412. 

37. US—Truelson v. Whitney, etc., 
Shipping Co., C C A.Tex, 10 F.2d 
412, certiorari denied 46 S Ct. 474, 
271 US. 661. 70 L.Ed 1138. 

58 C.J. p 307 note 79 

38. US—The Luke, DC.NY., 19 F 
2d 923, affirmed, CC.A, 19 F.2d 925 

58 C.J. p 307 note 80. 

39. U.S.—The Confidence, D.C.N.Y., 
286 F. 742. 

40. U.S.— 1 The Mollie Scully, D.C.N. 
Y., 62 F.2d 239. 

141. U.S —The Mollie Scully, supra. 
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deuce to show that the purchaser was agent for the 
owner is for the jury, 42 and it is for them to decide 
what are necessaries for which the owner would be 
liable. 43 If there is conflicting evidence in an ac¬ 
tion on a contract for supplies, services, or advances, 
and such evidence is sufficient to raise an issue of 
fact, the question is one for the jury and should 
not be disposed of by the court as a matter of law. 44 
Where the evidence is conflicting or is such that 
reasonable minds may draw different conclusions 
therefrom, it is for the jury or other trier of facts 
to determine whether the management of the vessel 
was negligent, 45 whether the person m charge of 
the vessel at a given time was the agent of the 
owner, 46 the seaworthiness of the vessel, 47 what was 
the proximate cause of the injury, 48 and whether 
particular conduct constituted contributory negli¬ 
gence; 49 but, where the evidence is such that only 
one conclusion may be drawn, such conclusion fol¬ 
lows as a matter of law. 50 Where the evidence fails 


to show defendant’s negligence, a directed verdict 
m his favor is proper, 51 or, if the suit is in ad¬ 
miralty, the court will dismiss the libel. 52 

The instructions should correctly state the law 
applicable to the particular case. 53 

Findings. Where the evidence is conflicting, a 
court of admiralty may find that damage done re¬ 
sulted from the injury caused by defendant. 54 

e. Damages and Costs 

As a general rule, the measure of damages for which 
the owners and vessel are liable in cases of negligent 
management or navigation Is the actual loss sustained 
by the injured person; the libelant Is entitled to costs 
in a proper case. 

The measure of damages for which the owners 
and vessel are liable in cases of negligent manage¬ 
ment or navigation is usually the actual loss sus¬ 
tained by the person damaged as a proximate result 
of the vessel’s negligence. 55 


42 . Md —Henderson v Mayhew, 2 
GUI 393, 41 Am I> 434. 

43. SC —Burquin v. Flmn, 12 S.CL 
316. 

44 . NJ —James Healing Co v. Wal¬ 
ter, 77 A 2d 473, 10 NJ Super 492. 

N T.—Oldman-Magee Boiler Works v. 
Ocean & Inland Transp Co, 205 N 
T S. 650, 210 App Div. 183. 

45. US—U. S. v. South. Carolina 
State Highway Dept., CA.S.C., 171 
F2d 893. 

Del.—Pennsylvania R. Co v. Eastern 
Transp. Co, 178 A. 580, 6 W.W. 
Harr. 435. 

Mass—-Hines v. Eastern S. S. Lines, 
139 NE 823, 245 Mass. 385. 

N C —State Highway & Public Works 
Commission v. Diamond S. S. 
Transp. Corp., 38 S E 2d 214, 226 N 
C 371. 

58 C J. p 307 note 88. 

Interference with pilot 

Whether master should interfere 
with navigation of vessel by com¬ 
pulsory pilot is question of fact for 
jury.—Hinman v Moran Towing & 
Transportation Co, 268 NY.S 409, 
241 AppDiv 612, motion dismissed 
271 NTS 1092, 241 AppDiv. 746 

46 . U.S—Standard Oil Co. of New 
York v. Mascarenhas, C.C AMa&s, 
59 F.2d 341 

47 . U S —Bruszewski v. Isthmian S 
S. Co., C.C A Pa, 163 F.2d 720, cer¬ 
tiorari denied 68 S Ct. 451, 333 U 
S. 828, 92 L Ed. 1113 

48 . W.Va—American Tel. & Tel Co 
v Ohio Val Sand Co, 50 S E 2d 884, 
131 W.Va 736. 

58 C J p 308 note 89. 

49. U.S—Standard Oil Co. of New 
York v Mascarenhas, C.C.A.Mass , 
59 F.2d 341. 


50. US.—The Jason, D.CN.Y., 74 
F Supp. 34. 

Negligence 

US—-Western Oil & Fuel Terminal 
Co. v The Elisha Woods, D C Ky , 
89 FSupp 862 
Absence of negligence 
Ship was not, as matter of law, 
guilty of negligence m furnishing 
stevedore dry cable for use on drum 
hidden from winchman, although dry¬ 
ness made kinks more likely to form 
—-De Luca v. Shepard S S Co., CCA. 
N.Y., 67 F 2d 437, certiorari denied 54 
S.Ct. 562, 291 U.S 685, 78 L Ed. 1072 

51. Mich—Montgomery v Muskegon 
Booming Co., 50 NW. 729, 88 Mich 
633, 26 Am.S.R 308. 

52. U S —Passano v. The Nbw 

Brunswick, DCN.Y, 43 F. 174. 

53. Mass—Hines v Eastern S. S 
Lines, 139 N.E. 823, 245 Mass. 385. 

58 C J p 308 note 92. 

Instructions held proper 
U S.—U S v. State Road Dept of 
Fla, C A Fla, 189 F2d 591, cer¬ 
tiorari denied 72 S Ct. 291. 

58 C J. p 308 note 92 [b]. 

54. US—The Harrisburg, DCN.Y., 
43 F 2d 360 

55. US—U S. v. Ladd, C.A.Va, 193 
F.2d 929—U S. v. The John R 
Williams, CCANY., 144 F.2d 451, 
certiorari denied Great Lakes 
Dredge & Dock Co. v. U S., 65 S 
Ct 271, 323 US. 782, 89 L Ed. 625 
—City and County of San Francis¬ 
co v U. S , D.CCal , 82 F Supp 313. 

Tex.—Magnolia Petroleum Co v City 
of Port Arthur, Civ App, 209 SW 
803, rehearing overruled 209 S.W 
991. 

58 C J. p 308 note 96. 
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Cost of repairing bridge 
U.S.—State Road Department of Fla 
v. U. S, D.C.Fla., 85 F.Supp 489, 
affirmed, CA, U. S v State Road 
Department of Fla., 189 F.2d 591 
N Y —Triborough Bridge Authority 
v Bronx Towing Line, 52 N.Y.S 2d 
62, 184 Misc. 254, affirmed 105 NY. 
S 2d 911, 278 AppDiv. 917. 

Cost of temporary facilities 

(1) Where permanent bridge which 
state road department had obligation 
to maintain was damaged when ves¬ 
sels of United States dragged anchor 
and collided with bridge during se¬ 
vere wind squall, cost of construct¬ 
ing and removing temporary facili¬ 
ties essential to maintain regular 
flow of traffic around those portions 
of permanent bridge which had been 
damaged was legally part of damage 
sustained by injury to permanent 
bridge, and expense of construction 
and removal of such temporary fa¬ 
cilities constituted “actual damage” 
to highway within purview of state 
statute making such damage recover¬ 
able.—U S v State Road Dept of 
Fla, C.AFla, 189 F 2d 591, certio¬ 
rari denied 72 S Ct 291 

(2) Where vice president of re¬ 
sponsible construction company, at 
hearing before United States engi¬ 
neers having supervision over river 
to consider construction of tempo¬ 
rary bridge, announced willingness to 
restore bridge, which had been dam¬ 
aged by petitioners' vessel colliding 
therewith, for specified sum, it was 
held that such announcement, al¬ 
though not in form of offer, was 
equivalent to bid, and became limit 
of recovery* against vessel owner, 
where bridge was never repaired, but 
was superseded by new one.—In re 
Hibbard, C.C.A.N.Y., 27 F.2d 686. 
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The damages recoverable are not limited to the 
value of the vessel at the time of the injury. 56 
Where the vessel injured was equally at fault, the 
damages will be apportioned. 57 In an action aris¬ 
ing from a maritime tort, the common-law prin¬ 
ciple that there can be no indemnity or contribu¬ 
tion among joint tort-feasors is inapplicable. 58 The 
measure of damages for a master’s tort in shipping 
a minor against his parents will is the value of the 
minor’s services, together with expenses and loss¬ 
es 59 

Costs . Where libelant succeeds on his libel for 
damages for injury, he is entitled to costs, even 
though he recovers less than the amount claimed. 60 
A failure properly to notify the owners of a vessel 
of the damages caused by her swell will justify the 
court in decreeing that the costs of the suit be de¬ 
ducted from libelant’s damages 61 Where two vessels 
are libeled for injuries caused by the swell produced 
by the two vessels, and the libel is dismissed as to 
one of the vessels and the other is held liable, the 
costs of trial of the vessel against which the libel is 


dismissed should be assessed against the other vessel 
where the latter opposed libelant’s offer to discon¬ 
tinue as to such vessel. 62 Costs on a libel to enforce 
an agreement of consort ship should be paid out of 
the fund in controversy where defendant’s refusal 
was, under the circumstances, not necessarily 
wrongful. 63 

§ 82. Dry-Dock Companies 

A dry-dock owner is generally liable for Injuries to a 
vessel caused by his negligence while the vessel is in his 
care; the charges of a dock owner are usually limited 
by contract, in the absence of which the prevailing 
rates in the harbor will control. A shipowner may re¬ 
cover demurrage from a dry-dock company for unex¬ 
plained detention of the vessel. 

Although all the obligations imposed by law on 
a carrier of goods do not attach, the employment 
of a dry-dock owner is m a substantial sense a 
public one and public policy requires a high degree 
of responsibility. 64 Hence, the dry-dock owner is 
liable for injuries to a vessel caused by his negli¬ 
gence while the vessel is m his care, 65 and ignorance 


Cost of new structure 

City and county was not entitled to 
a new structure In substitution for 
existing structure which had a re¬ 
maining life of ten years after serv¬ 
ing for fifteen years before being 
damaged when army steam tug, as 
result of negligent operation, collided 
with piling of bridge owned by city 
and county, where twenty-five years 
was the reasonable life of the struc¬ 
ture.—City and County of San Fran¬ 
cisco v. XT. S., D C Cal., 82 F Supp 313. 
Loss of tolls 

(1) Loss of tolls on damaged 
bridge during period of repair could 
be recovered.—South Carolina State 
Highway Dept. v. U. S., D.C.S C, 78 
F Supp 598, affirmed, C.A., 171 F.2d 
893. 

(2) With respect to damages from 
injury to toll bridge by vessel, no 
deduction is to be made from what 
gross receipts would have been dur¬ 
ing period of repair, where the oper¬ 
ating expenses of bridge company 
were not lessened —Savannah & New 
York Transp. Co. v. Klaren Bridge 
Co, S.C., 252 F. 499, 164 CCA. 415. 

interest on cost of repairs to barg¬ 
es damaged by swell of steamship 
should be calculated from date on 
which bills for repairs were paid—- 
The Mollie Scully, D.C.N.Y., 52 F.2d 
239. 

56. Ohio—Loud, etc, Lumber Co. v 
Peter, 20 Ohio Cir.Ct. 73, 11 Ohio 
Cir.Dec. 155. 

57. U.S —Agger v. The Beatrice and 
Rose, D.C Me, 84 FSupp. 761— 
The Maui, D C.N.Y., 70 FSupp. 772 
—Paco Tankers v. Wood Towing 
Corp., D.C.Va., 63 FSupp. 443, af¬ 


firmed, CC.A, 152 F.2d 258—The 
Daly No 67, DCN.Y, 45 F.Supp 
641. 

58 C J. p 308 note 99. 

58. U S —Brie R Co. v. Ene & W. 
Transportation Co, Ill, 27 S Ct 
246, 204 U.S. 220, 51 L Ed. 450— 
New York & Porto Rico S S Co. of 
New York v. Lee's Lighters, D C.N 
Y , 48 F 2d 372—Barber S S Lines 
v. Quinn Bros, D C M&ss , 94 F. 
Supp 212 

Division of damages and contribution 
between two vessels whose mutual 
fault results in collision producing 
injury to an innocent vessel see 
Collision § 186 c 

Vessel and warehouse company 
equally liable 

In libels by owners of dry dock 
against steamship and her owner to 
recover for damages sustained by 
dry dock when steamship broke her 
moorings at wharf of warehouse com¬ 
pany and drifted down river and col¬ 
lided with dry dock, wherein owner 
of steamship and warehouse compa¬ 
ny filed cross claims against each 
other for their damages, and where¬ 
in evidence established that both 
were negligent, their damages would 
be divided—Todd Atlantic Shipyards 
Corp. v The Southport, D C.S C, 95 
FSupp 331, affirmed, CA., City Com¬ 
press & Warehouse Co. v. U. S., 190 
F 2d 699. 

Failure to perfect lien against one 
wrongdoer 

Where tow was damaged by fault 
of towing tug and another vessel, 
fact that lien was not perfected on 
towing tug and stipulation for value 
was not exacted did not take case 
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out of general rule as to amount of 
recovery against two wrongdoers for 
damage to innocent third person.— 
The Nonpareil, D C.N.Y., 12 F.Supp 
985. 

59. US.—Sherwood v. Hall, C.C. 
Mass, 21 F CasNo.12,777, 3 Sumn. 
127. 

60. US—The Tiger Lily, DC.NY, 
14 F. 591 

61. U.S.— 1 The Rhode Island, D.CN. 
Y., 20 FCas.No.11,742, 8 Ben. 50 

62. US—The New York, D C.N.Y., 
34 F 757. 

63. U S.—Cash v. One Thousand Two 
Hundred and Seventy-Seven Dol¬ 
lars and Five Cents, D C.Fla., 5 F. 
Cas No 2,498 

64. U S —Norwich, etc, Transp. Co. 
v. New York Balance Dock Co., D 
CNY., 22 F. 672. 

58 C J. p 309 note 7. 

65. U.S—O'Rourke Dry Dock Co. v 
Neville, DCNJ, 189 F 924. 

58 C J. p 309 note 8. 

Presumption of negligence 

(1) Although ultimate liability as 
bailee of shipyard owner who takes 
vessel into his custody and control 
must depend on establishment of 
negligence, his failure to redeliver 
the vessel raises a presumption of 
negligence.—Lackntz v. Petersen, D. 
CNY., 31 FSupp. 415. 

(2) Where the allegation of the 
libel against dry-dock company that 
the vessel was delivered into re¬ 
spondent’s possession for repairs 
was expressly admitted by respond¬ 
ent’s pleading, the contractor cannot 
claim he did not have exclusive pos¬ 
session of the vessel during the prog- 
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pf the weak and unseaworthy condition of the ves¬ 
sel is no defense since, in the absence of representa¬ 
tion or special agreement, his contract is to dock the 
vessel as she is. 66 The charges of the dock owner 
are usually limited by the contract, 67 and, m the ab¬ 
sence of contract, the customary rates prevailing in 
that particular harbor control. 66 Since it is the duty 
of the owner of a dry dock to release the vessel 
as soon as the repairs are so far along that they 
can be completed with her afloat, the owner will 
not be allowed a charge for lay days for the use of 
the dock after the time the vessel should have been 
released by the use of reasonable dispatch in per¬ 
forming the work. 69 The owner of a dry dock 
may recover from a vessel or its owner for damages 
to the dry dock resulting from negligent manage¬ 


ment or navigation of the vessel. 70 

Demurrage for unexplained detention. A ship¬ 
owner may recover demurrage from a dry-dock com¬ 
pany for unexplained detention of the vessel beyond 
the time of contemplated redelivery. 71 In order to 
recover demurrage, the owner must show that the 
use of the vessel during such period would have 
produced earnings ; 72 but it is not necessary for the 
owner to prove that he was willing to charter the 
vessel to some known agent for a specified voyage 
at an agreed rate, 73 it being sufficient if the owner 
shows a state of facts from which a court or jury 
can find that there was an opportunity for him to 
do so and that he probably would have availed him¬ 
self of it. 74 In a proceeding to recover such de¬ 
murrage, the usual rules of evidence apply. 75 


VI. INJURIES TO PERSONS ON OR ABOUT VESSEL 


§83. In General 

A vessel or the owner thereof Is not liable for per¬ 
sonal Injuries sustained by a person on or about the ves¬ 
sel unless there has been a breach of some duty owed 
to the person injured. 

In order that a vessel or the owner thereof may 
be liable for injuries sustained by a person on or 
about the vessel there must have been a breach of 
some duty owed to the person injured. 76 The ves¬ 
sel or owner is liable, however, for injuries sus¬ 


tained by a person on or about the vessel where 
there has been a breach of some duty, including the 
duty to use due care, owed to the person injured. 77 
In admiralty the owner of a vessel is liable in 
personam, and the vessel is liable in rem, for in¬ 
juries done to persons by the negligence of the 
master or crew, but the negligence must be such as 
would make the owner of the vessel, under the 
same circumstances, liable in a suit at common 
law. 78 One who is rightfully on board a ship may 


ress of the work, merely because 
some of the officers of the ship re¬ 
mained on board while it was being 
repaired, so that the case does not 
fall within the admitted exception to 
the presumption of negligence where 
the bailee redelivers the goods m bad 
condition, recognized in cases where 
the bailee’s possession was not ex¬ 
clusive —Pan-American Petroleum 
Transp. Co v Robins Dry Dock & 
Repair Co., CCA N.Y, 281 F. 97. cer¬ 
tiorari denied Robins Dry Dock & Re¬ 
pair Co v Pan-American Petroleum 
& Transport Co, 4 2 S.Ct 589, 259 U. 
S 586, 66 LEd 1076. 

66. U.S—Norwich, etc, Transp Co 
v. New York Balance Dock Co, D 
CNY., 22 F. 672 

67. U.S—New York Balance Dry 
Dock Co. v. Howes, D C N.Y., 18 F. 
Cas No 10,202, 9 Ben 232. 

58 C.J. p 309 note 10 

68. U S.—Burlee Dry Dock Co. v. 
Moms, etc., Dredging Co., DC.N. 
Y., 145 F. 740, affirmed 151 F. 1020, 
81 C.C A. 681. 

58 C.J. p 309 note 11. 

68. U.S.—The Mary N. Bourke, N.Y., 
145 F. 909, 76 CC.A 441. 

70. U.S —Todd Atlantic Shipyards 
Corp. v, 7?h,e ^out^hport, DC.S.C, 


95 F Supp 331, affirmed, CA, City 
Compress & Warehouse Co v. U. S, 
190 F 2d *699 

71, U S.—Todd Erie Basin Dry 

Docks v. The Penelopi, D.C.N.Y., 
148 F.2d 884 

72. U S.—Todd Erie Basin Dry 

Docks v. The Penelopi, supra. 

Measure of demurrage 

(1) Where owner was entitled to 
demurrage on actual proof of dam¬ 
ages during unexplained detention of 
vessel in repairer's shipyards, period 
consumed in cleaning and painting 
vessel by owner between time of re- 
dehvery of vessel by repairer and de¬ 
livery by owner to charterer could 
not be deducted in computing demur¬ 
rage, since the measure of the own¬ 
er’s recovery is not what hire the 
vessel lost during the detention pe¬ 
riod but what loss of hire did the de- 

: tention cause —Todd Erie Basin Dry 
Docks v. The Penelopi, supra 

(2) Fixing owner's damages for 
unreasonable detention of vessel in 
repairer's shipyards on basis of the 
single voyage pursuant to charter 
executed after vessel was repaired 
was not improper, where ceiling rates 
of Maritime Commission determined 
hire which could be obtained and pre¬ 
cluded negotiation of an unusually 
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favorable contract.—Todd Erie Basin 
Dry Docks v. The Penelopi, supra. 
Dead-weight tonnage 
U S —Todd Erie Basin Dry Docks v. 
The Penelopi, supra 

73. U S —Todd Erie Basin Dry 

Docks v. The Penelopi, supra. 

74. U S —Todd Erie Basin Dry 

Docks v. The Penelopi, supra. 

75. Evidence held admissible 

In absence of timely objections, the 
voyage account on a single voyage 
after vessel had been repaired was 
properly received m evidence for de¬ 
termining vessel’s rental value as an 
item of damage for unreasonable de¬ 
tention of vessel m repairer's ship¬ 
yards.—Todd Erie Basin Dry Docks 
v. The Penelopi, supra. 

76. U S —Hogan v. Heilman, D C. 
Cal., 7 F 2d 949. 

58 C.J. p 309 note 13. 

Liability for personal injuries to 
passengers see infra §§ 192-195. 

77. U S —The Dalhem, D C Mass , 
41 F Supp. 718 

Duty to particular classes of persons 
see infra §§ 84, 85. 

78. U.S.—Lamb v Interstate S S 
Co., C.C A.Ohio, 149 F 2d 914—The 
Germania, DCN.Y., 10 F.Cas No. 
5,360, 9 Ben 356. 
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recover from the owners for injuries received by 
him on board the ship through negligence of the 
master. 79 The rules governing the liability of rail¬ 
roads for injuries caused by defective approaches 
to stations have been held to apply to vessels. 80 

The owner of a vessel is not liable for personal 
injuries resulting from acts of the master or 
crew which are o-utside the scope of their employ¬ 
ment 81 The shipowner ordinarily is not liable for 
the negligence or misconduct of stevedores or long¬ 
shoremen employed by an independent contractor, 
doing work over which the owner has little, if any, 
control, 82 and the shipowner is not liable for the 
negligence of stevedores employed by the consignee 
of the charterer 83 A ship may not be held negli¬ 
gent for failure to follow a claimed local custom 
unless knowledge of the custom is brought home to 
it. 84 

Where the vessel is in the control and possession 
of another person, the owner thereof may not be 
liable for personal injuries to third persons 85 
Where, however, the owner of a vessel leaves the 
vessel in the possession and control of his copartner, 
as agent, he is liable for personal injuries as a re¬ 
sult of the negligent maintenance, inspection, or 
operation of the vessel by the copartner. 86 


Persons on piers . The owner of a vessel may be 
liable for personal injuries sustained by persons on 
a pier as a result of the negligence of the owner 
or his employees. 87 A person having business with 
an approaching steamer may hold the owners liable 
for injuries received when the steamer negligently 
approached the dock at high speed and used an un¬ 
sound fender rope which broke and let the fender 
hit plaintiff. 88 Where a person is on a pier because 
of an implied invitation of a steamship company, 
waiting the arrival of passengers on an incoming 
steamer, the steamship company is under no other 
obligation to the person injured and owes him no 
other duty than to have the pier m a reasonably safe 
condition for access. 89 Where the injuries are 
caused by the negligence of an independent con¬ 
tractor or his servants having no connection with 
the vessel, the owners are not liable. 90 

Liability of persons other than owner. In a prop¬ 
er case a person other than the owner of the ves¬ 
sel may be held liable for injuries to third per¬ 
sons 91 A person who is not in possession or con¬ 
trol of the vessel ordinarily is not liable for per¬ 
sonal injuries to third persons; 92 and no liability 
attaches to a person who was in no way at fault. 93 

Contributory negligence and assumption of risk. 


79. U.S—Leathers v. Blessing, La, 
105 US. 626, 26 L Ed 1192. 

80 . U.S,—The Daylesford, D C Ala, 
30 F. 633. 

Liability of railroads for injuries 
caused by defective approaches see 
Railroads § 919. 

81. N.Y.—Haack v Fearing, 28 N.Y. 
Super 528, 4 AbbaPr.,N S, 297, 35 
How.Pr. 459. 

58 CJ p 302 note 98 [a] (2), 
Altercation, with crew member 
Shipowner was not liable to one 
on the ship collecting clothes for 
injuries received during an alterca¬ 
tion with a member of the crew — 
Price v U S, DC La, 11 F.2d 283 

82. U.S —Shields v U S, DC Pa, 
73 FSupp 862, affirmed m part and 
reversed in part on other grounds, 
C.A, 175 F.2d 743, certiorari de¬ 
nied 70 SCt. 249, 338 US 899, 94 
LEd. 553 

83. Mass.—Linton v Smith, 8 Gray 
147. 

84 . U.S.—Miller v. The Sultana, C. 
AN,T„ 176 F.2d 203, certiorari de¬ 
nied 70 S Ct 303, 338 U.S. 907, 94 
L.Ed 558 

85 . U.S.—Thibeault v. Boston Tow¬ 
boat Co , D.C.Mass, 28 F.Supp. 152, 
affirmed, C C A., Mystic Terminal 
Co. v. Thibeault, 108 F 2d 813. 

88. U S —Kulack v The Pearl Jack, 
DC.Mich, 79 F Supp. 802, affirmed, 
CA-. 178 F.2d 154. 

80 C. J S —52 


Liability of partners m tort gener- 
ally see Partnership § 181. 

87. Mich—Butterfield v Arnold, 92 
NW 97, 131 Mich 583 

Liability of owner or occupant of 
pier or wharf for injuries sus¬ 
tained by persons on pier or wharf 
see the C JS title Wharves §§ 23, 
24, also 68 C J p 235 note 17 et seq. 

88. Mich.—Butterfield v. Arnold, su¬ 
pra 

89. N.Y —Duhme v Hamburg-Amer¬ 
ican Packet Co, 77 N.E 386, 184 
N.Y 404, 112 Am SR. 615 

90. U S —International Mercantile 

Marine Co v Gaffney, Pa, 143 F 
305, 74 C.C A 443. 

91. “Managing agent” operating a 
steamship owned by the United 
States Maritime Commission under a 
contract requiring agent to “manage, 
operate and conduct the business of 
the line” and to “man, equip, victual, 
supply and operate -vessels," was lia¬ 
ble for death of bridge tender which 
resulted when steamship crashed into 
bridge, even if the United States or 
the commission was also liable and 
the commission selected officers, and 
even though compensation received 
by agent was relatively small, where 
there was no showing that the com¬ 
mission substituted itself as manager 
cither generally or at time of acci¬ 
dent.—Quinn v, Southgate Nelson 
Corporation, C C.A NY, 121 F,2d 190, 
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certiorari denied Southgate Nelson 
Corp v Quinn, 62 S Ct. 185, 314 U S. 
682, 86 L.Ed 546 

Joint liability and coatribntion 

Where one injured m fire involving 
vessel and dock sued dock owner 
alone in state court and elected not 
to file a claim m limitation proceed¬ 
ing by owner of vessel, under state 
law, dock owner would have no right 
of contribution against owner of ves¬ 
sel based on state court judgment 
against dock owner —Petition of 
Chester A Poling, Inc, DCNY, 51 
F Supp 375 
Liability of 

Charterer see supra § 34. 

General owner after vessel char¬ 
tered see supra § 34 
Master of vessel see supra 5 70. 

92, US—McGowan v. J H Win¬ 
chester & Co, CCANY, 168 F 2d 
924, certiorari denied 69 SCt 133, 
335 US 861, 93 LEd 408 and Buro 
v. American Petroleum Transport 
Corp, 69 S.Ct 134, 335 U.S 861, 
93 L.Ed, 408—Doll v. Scott Paper 
Co, C C.A Pa, 91 F 2d 860—Thi¬ 
beault v. Boston Towboat Co., D C 
Mass, 28 FSupp. 152, affirmed, CC 
A, Mystic Terminal Co. v. Thi¬ 
beault, 108 F 2d 813 

93. U S —Thibeault v, Boston Tow¬ 
boat Co , D C.Mass , 28 F.Supp. 152, 
affirmed, C C.A, Mystic Terminal 
Ca V. Thibeault, 108 F.2d 813. 
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Contributory negligence of the person injured bars 
recovery, 94 except where the suit is in admiralty. 95 
Recovery may also be denied on the ground that the 
injured person had assumed the risk. 98 Where one 
having business with a ship or officer goes on board 
and puts himself in a place of obvious danger, he 
assumes the risk and, if injured, cannot hold the 
ship liable. 97 One who goes on board a ship by 
virtue of a pass, by the acceptance of which he has 
assumed all risk and exempted defendant from all 
liability for injury, cannot hold the owner responsi¬ 
ble, even for wanton and reckless injuries. 98 

What law governs . Where a vessel is in port, the 
law of the place where the injury occurs governs 
the rights and liabilities of the parties. 99 


§ 84. Particular Classes of Persons 

a. Invitees 

b. Licensees and trespassers 

c. Persons engaged in work 

d. Other persons 

a* Invitees 

The vessel or the owner fs liable for persona! injuries 
sustained by an invitee on or about the vessel resulting 
from a failure to exercise reasonable care to protect him 
from injury. 

An invitee is owed the duty of reasonble care to 
avoid injuring him, 1 and the vessel or owner is 
liable for personal injuries to an invitee resulting 
from a breach of such duty. 2 The general rules 
governing in the determination of what persons are 
invitees usually apply in ascertaining who are m- 


94. NT—Leroy v. North. German 
Lloyd SS Co., 38 NY.S 835, 16 
Misc 162 

High heels 

Where stairway from upper to 
mam deck of fishing boat was con¬ 
structed m customary manner and 
not unsafe, fifty-four year old wo¬ 
man, five feet-five and three quarter 
inches in height, and weighing one 
hundred sixty-seven pounds, who fell 
on stairway, was solely at fault m 
descending stairway in wearing shoes 
with heels three inches to four inches 
high.—The Sachem, DC NT., 5 F 
Supp. 417. 

95. US—Militano v. IT. S, CCA.N 
Y., 156 F 2d 599, certiorari dis¬ 
missed State Marine Corp v Mill- 
tano, 67 S.Ct 193, 329 U S. 682, 91 
LEd. 600—Badalamenti v U S, D 
CN.Y, 67 FSupp 575, affirmed in 
part and modified in part on other 
grounds, C.C A, 160 F.2d 422. 

58 C.J p 324 note 57. 

Apportionment of damages in ad¬ 
miralty see infra § 86 
Contributory negligence m admiralty 
generally see Admiralty § 85. 

96. US—The Iowa, Va, 213 F. 405, 
130 CCA 41 

Assumption of risk m admiralty gen¬ 
erally see Admiralty § 86 

97. U S —The Iowa, supra. 

58 C J p 309 note 15 

98. Mass —Freeman v United Fruit 
Co, 111 NE 789, 223 Mass. 300 

98. US.—The H S, Inc., No. 72, C 
C.A.N.J, 130 F 2d 341. 

58 C J. p 320 note 77. 

What law governs maritime torts 
generally see Conflict of Laws § 
12 a (3) 

1. U S.—Radoslovich v. Navigazione 
Libera Triestina, S. A, C.CAN.Y., 
72 F 2d 367—Muratore v. U. S , D C 
NY., 100 F.Supp. 276—Stewart v. | 


Atlantic Gulf & Pacific Co., D C 

Fla , 9 F.Supp 344. 

58 C J. p 310 note 26. 

Liability for personal injuries to: 

Invitees generally see Negligence 
§§ 43(1)—53. 

Passengers on vessel see infra §§ 
192-195 

Seamen see Seamen § 188 et seq 
Liability of 

Charterer for personal injuries to 
third persons see supra § 34. 

General owner for personal inju¬ 
ries sustained by third persons 
after vessel chartered see supra 
5 34. 

Merely warning the invitee or 
guest is not sufficient, but the duty 
is the same as that of employer to 
employee to use reasonable care to 
provide for the safety of the invitee 
or guest —Miller v. The Sultana, C A 
NY, 176 F2d 203, certioran denied 
70 S.Ct 303, 338 US 907, 94 LEd 
558—Guerrmi v U. S, CCAN.Y., 167 
F 2d 352—Puleo v. H. E Moss & Co , 
C.C.A.NY., 159 F 2d 842, certiorari 
denied Todd Shipyard Corp v Puleo, 
67 S.Ct 1733, 331 US. 847, 91 LEd. 
1857, and H E. Moss & Co v. Puleo, 
67 SCt 1736, 331 U.S. 847, 91 L.Ed 
1857. 

3>uty to prospective employee 

A ship owed prospective employee 
thereof, who was experienced seaman 
familiar with unloading operations, 
no duty to replace, at noon, an out¬ 
side hatch cover over portion of hold 
from which grain had been removed, 
while unloading w such hold under 
adjacent hatch was still unfinished, 
as he was charged with knowledge 
of such conditions —Miller v. The 
Sultana, CANY., 176 F.2d 203, cer¬ 
tiorari denied 70 S Ct. 303, 338 U.S 
907, 94 L.Ed 558 

Duty to swimmer 

Where motorboat operator took 
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swimmer aboard boat, he was requir¬ 
ed to exercise strict care to see that 
swimmer was in safe place, whether 
he believed swimmer to be in dis¬ 
tress, whether swimmer invited ride, 
or whether operator suggested riding 
—Petition of Liebler, D.C.N.Y., 19 F 
Supp. 829. 

2. U S.—Calanchmi v. Bliss, C C.A. 
Cal., 88 F 2d 82 —Sieracki v. Seas 
Shipping Co., D.C.Pa, 57 F Supp 
724, affirmed in part and reversed 
in part on other grounds, CCA, 
149 F 2d 98, affirmed 66 S Ct 872, 
328 US 85, 90 LEd. 1099, rehear¬ 
ing denied 66 SCt. 1116, 328 U.S 
878, 90 LEd 1646—The Owen, D 
C.Pa, 43 F.Supp 897—The Inga, 
DC NY., 33 F Supp. 122. 

Injury due to fire or explosion 
U.S —The Inga, supra—Murphy v 
Hutzel, D.CPa, 27 F Supp 473. 

Injury to guest in stateroom from ex¬ 
haust fumes 

U.S.— 1 The Friendship II, C C.A Fla., 
113 F.2d 105, reversed on other 
grounds Just v. Chambers, 61 S.Ct. 
687, 312 US. 383, 668, 85 L.Ed 903. 

Negligence In taking motorboat to 
sea 

Owner of motorboat having rated 
capacity of ten was guilty of neg¬ 
ligence in going out into open sea 
with eighteen persons on board, and, 
hence, was liable for death of guest 
who was drowned without fault when 
boat capsized as result of having 
been overloaded and taken out to sea 
—Calanchmi v. Bliss, C.CA.Cal., 88 
F.2d 82. 

Applicability of guest statute 

(1) State guest statute did not ap¬ 
ply to motorboats operating on the 
waterways and navigable lakes of the 
state.—Schoremoyer v. Barnes, C.A 
Tex., 190 F.2d 14. 

(2) Automobile guest statutes gen¬ 
erally see Motor Vehicles $ 399 (3). 
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vitees on or about a vessel. 3 

In the absence of notice or knowledge, an invitee 
may assume that the vessel is in a safe condition 4 
and where latent dangers exist of which the owner 
has knowledge he is under a duty to warn the 
invitee of such dangers 5 The vessel must use rea¬ 
sonable care to provide a safe passageway for an 
invitee. 6 The fact that other persons, such as 
stevedores, may be partially m control of the part 
of the vessel at which the injury occurs, and may 
owe a concurrent duty to the invitee, does not ab¬ 
solve the vessel or its owner from the duty to exer¬ 
cise reasonable care to avoid injuring the invitee. 7 
It is the duty of the owners to see that an invitee on 
board their ship receives no injury by the negligence 
of the master or other employee, 8 and an invitee who 
receives such injury may hold the owners liable 
therefor. 9 The owner of a vessel is not liable for 
injuries to an invitee resulting from acts of a 
member of the crew outside the scope of his em¬ 
ployment. 10 The duty to protect an invitee extends 


§ 84 

only to those parts of the ship to which he may 
reasonably be expected to go by virtue of his status 
as invitee and if he goes elsewhere on the ship he 
becomes no more than a licensee or even a tres¬ 
passer. 11 It is not negligence to invite guests in 
a motorboat to pass from the boat onto the landing 
platform without first making the boat fast to the 
platform with ropes. 12 Persons m charge of the 
ship must give an invitee an opportunity to go 
ashore before the vessel leaves, 13 and, on failure to 
do so, the vessel is liable m damages. 14 One on a 
tug by express or implied invitation must be afforded 
a reasonably safe means of leaving it. 15 

Rescue . The owner of a vessel under certain 
circumstances may be under a positive duty to 
rescue an invitee from drowning and he may be 
liable for failure to use reasonable care to effect a 
rescue. 16 In an emergency the owner is not re¬ 
quired to exercise the best choice of judgment in 
attempting a rescue and failure to do so may not 
be made the basis of liability. 17 


3. Persons held invitees 

(1) In general—Calanchmi v. 

Bliss, C.C.A.Cal., 88 F 2d 82. 

(2) Former member of crew who 
was permitted to sleep on vessel and 
to leave his clothes on board in the 
hope that he would again be a mem¬ 
ber of the crew when ship sailed was 
an invitee—Sibley v Barber S. S 
Lines, D.CN.Y, 57 F 2d 318 

(3) One going aboard ship to seek 
employment as oiler, pursuant to ref¬ 
erence by union hiring-hall through 
which ship obtained seamen, was 
business guest or invitee of ship — 
Miller v. The Sultana, CANY, 176 
F 2d 203, certiorari denied 70 S.Ct 
303, 338 U.S 907, 94 L.Ed 558. 
Bargee 

(1) Bargee m charge of barge tak¬ 
ing on ballast discharged by steam¬ 
er, when going on steamer m course 
of his work, was a business visitor 
—Hendncksen v. Hugh Roberts & 
Son, D.CNY, 74 F Supp. 72. 

(2) Bargee, falling into water when 
shore end of gangplank of steamer, 
alongside which barge was brought 
to receive cargo, slipped off as he was 
going ashore after day’s work to en¬ 
joy his leisure, was invited person. 
—Radoslovich v. Navigazione Libera 
Tnestina, S. A., C.C.A-N.Y, 72 F.2d 
367. 

Officer’s relative 

(1) "Where captain’s son boarded 
yacht without any definite purpose 
except to see his father, but assisted 
father in placing tank of protane gas 
m position, son was not an invited 
person or a business visitor—Gun- 
narson v. Robert Jacob, Inc., C.C.A.N. 
Y, 94 F.2d 170, certiorari denied Rob¬ 
ert Jacob, Inc. v. Gunnarson, 58 S Ct. 


764, 303 US 660, 82 LEd 1119, re¬ 
hearing denied 58 S.Ct. 948, 304 U.S 
588, 82 LEd 1548. 

(2) Friends and relatives of pas¬ 
sengers on vessel as invitees see in¬ 
fra § 193. 

4. Condition of deck 

Guest could rightfully assume that 
no unusual condition existed, and 
that he took no unusual risk m step¬ 
ping over deck and windshield as di¬ 
rected by motorboat owner's em¬ 
ployee —The Blue Moon HI, I> C.N.Y., 
60 F 2d 653 

5. Slippery condition of deck 
Motorboat owner’s employee, who 

had recently waxed deck, was obli¬ 
gated to warn guest of slippery con¬ 
dition —The Blue Moon III, supra. 

6. U S.—Miller v The Sultana, C A 
N.Y, 176 F.2d 203, certiorari denied 
70 SCt 303, 338 US. 907, 94 L.Ed. 
558 

Bargee in charge of barge taking 
on ballast discharged by steamer had 
right, as against owner of steamer, 
to rely on proper gear and safe pas¬ 
sage to and from his barge —Hen¬ 
drickson v Hugh Roberts & Son, D. 
C N Y„ 74 F Supp 72. 

7. U.S—Miller v. Sultana, C A N.Y , 
176 F 2d 203, certiorari denied 70 
SCt. 303, 338 US 907, 94 LEd 
558 

8. US —Leathers v. Blessing, La, 
105 U.S. 626, 26 LEd. 1192—The 
Blue Moon III, DCNY, 60 F 2d 
653. 

Liability of master of vessel for per¬ 
sonal Injuries see supra $ 70. 

9. U S.—Leathers v Blessing, La., 
105 U.S. 626, 26 L.Ed. 1192—The 
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Blue Moon III, DC.N.Y, 60 F 2d 
653 

10. US—Sibley v. Barber S. S. 

Lines, DC.N.Y, 67 F 2d 318 
11- US—Lauricella v. U. S, ‘C.A.N. 
Y, 185 F.2d 327. 

12. Mich—Stern v. Franklin, 287 N. 
W. 880, 290 Mich 467 

13. U.S —The City of Seattle, Wash , 
150 F 537, 80 C C.A 279, 10 LRA., 
NS, 969 

14. U S —The City of Seattle, supra. 

15. U.S—The Ross Coddmgton, EC. 
NY., 40 F2d 280, reversed on other 
grounds, C.CA, 6 F 2d 191. 

58 C J. p 310 note 32 

16. US—Hutchinson v Dickie, CC 
A.Ohio, 162 F»2d 103, certioran de¬ 
nied 68 SCt. 208, 332 U.S, 830, 92 
LEd 404. 

58 CJ p 313 note 92 [f]. 

Duty to rescue stranger m peril on 
high seas see infra subdivision d 
of this section. 

When, owner heard cry “Man over¬ 
board,” it was his duty to use reason¬ 
able care to rescue the invited 
guest, especially where the cruiser 
was the only instrumentality by 
which the guest might be rescued.— 
Hutchinson v. Dickie, supra 
Failure to have lifeguard on board 
Where invited guest on pleasure 
cabin cruiser was an experienced sea¬ 
man and a good swimmer, the host 
had a right to assume that the guest 
would use ordinary care to protect 
himself and host was not required 
to anticipate the necessity of having 
a lifeguard as a member of the crew. 
—Hutchinson v Dickie, supra. 

17. ,U.S—Hutchinson v. Dickie, su¬ 
pra. 
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/ Contributory negligence; assumption of risk . 
The vessel or its owner is not liable for injuries to 
an invitee, which result from the invitee’s failure 
to exercise due care, 1 * although in admiralty con¬ 
tributory negligence is no bar to recovery. 19 Re¬ 
covery may be barred under the doctrine of as¬ 
sumption of risk. 20 

Exoneration from liability . A shipowner is not 
entitled to exoneration from liability for injuries to 
an invitee where the fault of the owner was the 
proximate cause of the injury. 21 

b. Licensees and Trespassers 

No duty is owed by a shipowner to a mere licensee 


or trespasser other than to refrain from willfully injur¬ 
ing him. 

A trespasser or mere licensee coming on board 
a vessel must take the premises as he finds them, 22 
and he comes on board at his own risk. 23 No duty 
is owed by a shipowner to a mere licensee or tres¬ 
passer other than to refrain from willfully injuring 
him, 24 or knowingly allowing him to run into dan¬ 
ger; 25 and no liability attaches to the owner of 
the vessel for an accidental injury to a licensee. 26 
No duty is owed a licensee or trespasser to warn 
him of obviously dangerous conditions of the ves¬ 
sel. 27 One who comes on board a ship at the in¬ 
vitation of a master having no authority, express 


N.Y—Leslie v Robinson, 46 N.Y.S 2d 
538, 267 AppDiv 965, 967, affirmed 
60 NE2d 35, 293 NY 911. 

Error m backing instead of taming* 
•cruiser about when he heard cry 
“Man overboard’* was one of judg¬ 
ment and not of negligence which 
would render owner liable for death 
•of invited guest who disappeared 
overboard.—Hutchinson v. Dickie, C 
CA.Ohio, 162 F.2d 103, certiorari de¬ 
nied 68 SCt 208, 332 US 830, 92 L 
Ed 404. 

18. Cal—Peterson v Klitgaard, 299 
P. 54, 212 Cal. 516, certiorari denied 
Beterson v Naknek Packing Co, 52 
SCt. 128, 284 US 672, 76 L Ed. 
569 

Md—Elzey v. Boston Metals Co., 66 
A.2d 692, 189 Md 566. 

58 C J. p 310 note 27. 

Failure to object 

Ill.—Herbst v Levy, 279 Ill App 353. 
Tailing or stepping into open hatch 
Md—Elzey v Boston Metals Co., 56 
A 2d 692, 189 Md 566 
£8 C J p 310 note 27 [aj 

In passing from motorboat to land¬ 
ing at night without aid of artificial 
light guest had duty of exercising 
commensurate care and caution.— 
Stern v Franklin, 287 N.W. 880, 290 
Mich 467 

19. U S.—Militano v U. S , C.C A.N 
Y, 156 F 2d 599, certiorari dismiss¬ 
ed State Marine Corps v Militano, 
67 S.Ct 193, 329 US 682, 91 L Ed 
600. 

58 C J. p 324 note 57. 

Apportionment of damages in admir¬ 
alty see infra § 86 

Contributory negligence m admiralty 
generally see Admiralty 5 85. 

20. Bisk not assumed 
Motorboat guest who took passage 

on overloaded motorboat without 
knowledge of nautical matters or 
boats, or of danger to himself and his 
son 1 who also boarded boat, did not 
asshme ri^k so as to preclude recov¬ 
er^ for liis death when boat capsized 
in open sea 1 because of overloading, 
especially in absence of showing that 
passenger knew that boat was going 


out into open sea —Calanchmi v. 
Blihs, C C A Cal, 88 F 2d 82 
Assumption of risk m admiralty gen¬ 
erally see Admiralty § 86. 

21. US—The Inga, DCNI, 33 F 
Supp. 122 

Statutory limitation of liability see 
infra §5 239-257. 

22. U S —Kosba v Bank Line, D C 
Md, 46 F 2d 119—Corpus Juris 
quoted in. Lauchert v American S 
S Co , D C N Y , G5 F Supp 703, 710. 

58 C J p 310 note 33. 

Liability for negligent injury to tres¬ 
passers and licensees generally see 
Negligence §§ 23-42. 

23. U S —Lauchert v. American S. S 
Co, DCNI, 65 F.Supp. 703. 

58 C.J p 310 note 34. 

24. U.S —Rodermond v U S , C A N. 

J., 179 F.2d 955—Gunnarson v. 

Robert Jacob, Inc, C.C A NY., 94 
F 2d 170, certiorari denied Robert 
Jacob, Inc v. Gunnarson, 58 S Ct. 
764, 303 U.S. 660, 82 L Ed. 1119, re¬ 
hearing denied 58 SCt 948, 304 U- 
S. 588, 82 LEd. 1548—Sibley v 
Barber S S. Lines, DCNI, 57 F 
2d 318—Kosba v Bank Line, D.C 
Md, 46 F.2d 119'—'Lauchert v 
American S. S. Co., D.CNY, 65 F. 
Supp 703. 

La—Warner v. Dempster, App., 194 
So. 131. 

58 C.J. p 310 note 35. 

Buies as to passengers inapplicable 
Rules of care required for safety 
of gratuitous passengers or passen¬ 
ger for hire do not apply to mere 
licensee —Hogan v. Heilman, D.C. 
Cal, 7 F.2d 949. 

Boy clinging to scow while swimming 

Where captain of scow moored to 
nver bank, in removing a boy who 
swam to the scow and was clinging 
to its bumper, did so with such un¬ 
necessary violence that boy was 
drowned as the result, under state 
law scow owner was liable for dam¬ 
ages because of boy’s death, notwith¬ 
standing captain acted with an in¬ 
flamed mind, since captain was act¬ 
ing in the course of his employment 
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to rid scow of a trespasser—The H 
S, Inc., No. 72, CCA.N.J, 130 F 2d 
341. 

Failure to ballast boat 

Fact that fishing boat rocked and 
rolled because it lacked ballast could 
not be asserted as negligence of own¬ 
er, where weight of persons on board 
accomplished same purpose as ballast 
and, moreover, no liability attached 
to gratuitous bailor of boat for fail¬ 
ure to ballast it, in absence of ex¬ 
press or implied obligation to ballast 
—Hogan v. Heilman, D.C Cal., 7 F 
2d 949 

Negligence in taking boat into rough 
sea 

Captain of fishing boat, which was 
gratuitously lent for fifty-mile voy¬ 
age, and which was not free from 
violent rocking on a rough sea, was 
not negligent in taking homeward 
course at a time when the sea would 
become rough, where occupants of 
boat insisted on then returning to 
mainland.—Hogan v. Heilman, supra 
What law governs 

Wheie boy’s death resulted from 
an assault by scow captain while boy 
was clinging to scow moored at riv¬ 
er bank in New Jersey, the law of 
New Jersey governed the substantive 
rights of paities —The H S , Inc., No 
72, CCA.NJ., 130 F.2d 341. 

25. U S —Rodermond v U. S , C A N. 
J, 179 F 2d 955—'Lauchert v Amer¬ 
ican S. S Co., D.C N.Y., 65 F Supp. 
703. 

58 C.J. p 310 note 36. 

26. U.S—The Sudbury, D.C Or, 14 
F.2d 533—Lauchert v. American S 
S. Co., DCN.Y, 65 F.Supp 703. 

27. Mass—Metcalfe v. Cunard S.S. 
Co., 16 N.E. 701, 147 Mass. 66 

Knowledge by trespasser of defec¬ 
tive condition 

Owner of houseboat was not liable 
to trespasser thereon for injuries 
sustained by the trespasser when he 
fell through a decayed portion of the 
floor of the houseboat while removing 
his personal effects from the house¬ 
boat after being notified to do so, 
where the trespasser was in a better 
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or implied, to extend such invitation is a tres¬ 
passer 28 or a mere -licensee, 29 to whom, in the ab¬ 
sence of knowledge of his presence, the owner 
owes no duty of care, 30 and such person cannot 
hold the owner liable for injuries sustained by 
him. 31 

With respect to appliances, the duty of a ship to 
a mere licensee is discharged when she is equipped 
with appliances reasonably suitable for the purpose 
for which they are adapted 32 A licensee having 
a right to use a ladder from a wharf up a ship’s side 
to cro-ss her to his own ship may recover for the 
ship’s being negligently moved while he was on the 
ladder. 33 

Contributory negligence and assumption of risk. 
A trespasser or mere licensee cannot recover for 
personal injuries where he has been guilty of con¬ 
tributory negligence 34 Likewise, recovery may be 
barred under the doctrine of assumption of risk 35 

c. Persons Engaged in Work 

(1) In general 

(2) Inspectors and other officers 


(1) In General 

The vessel or the owners are liable for personal In¬ 
juries sustained by a person engaged In work on or 
about the vessel as a result of the defective condition 
of the ship or her appliances. 

While a person engaged in work on or about a 
vessel is not owed the highest degree of -care for 
his safety by the owner thereof, 36 he is an invitee 37 
to whom is owed the duty of exercising reasonable 
care to avoid injuring him; 38 and, where such a 
person is injured by reason of the defective condi¬ 
tion of the vessel or her appliances, he may hold 
the ship or her owners liable for negligence. 39 
Where the injury is purely accidental, the owners 
are not liable. 40 

Ship in custodia legis. The owners of a ship in 
custody of a marshal owe no duty to a keeper placed 
on board by the marshal except to refrain from will¬ 
fully injuring him 41 

Contributory negligence and assumption of risk . 
The person injured may be barred from recovery 
because of his contributory negligence, 42 although, 
xn admiralty, contributory negligence is no bar to 
recovery. 43 Recovery may also be barred under 


position than owner to know of de¬ 
fective condition of houseboat —War¬ 
tier v Dempster, La App , 194 So 131 

528. U S —Silverado SS. Co v. Pren- 
dergast, C.CAWash, 31 F 2d 225, 
certiorari denied 50 SCt 17, 280 U 
S 557, 74 LEd 612 

Liability of master of vessel for per¬ 
sonal injuries see supra § 70 

49 , U.S—The Silverado, D.COr, 14 
F 2d 243 

30. U S —Silverado SS. Co v Pren- 
dergast, CCA Wash., 31 F 2d 225, 
certiorari denied 50 S.Ct. 17, 280 U. 
S 557, 74 LEd 612 

58 C.J. p 310 note 41. 

31. U S —Silverado SS. Co. v Pren- 
dergast, supra 

N.Y —Browning- v Erie R. Co., 122 N 
Y.S. 717, 66 Misc 72. 

32. US. — Hamburg-Amerikamsche 
Packetfahrt Aktien Gesellschaft v 
Gye, La, 207 F. 247, 124 C C.A. 517, 
certiorari denied 34 S Ct 323, 231 
U.S 755, 58 L.Ed. 468. 

33. U S —The Yuri Maru, D C.iPa., 
17 F 2d 318. 

34. La.—Warner v. Dempster, App, 
194 So. 131. 

35. Libelant, who Insisted on making* 
voyage in fishing boat after he and 
•others were, advised not to make voy¬ 
age because of their light attire and 
limitations of boat, assumed all risks 
incident to traveling on such a boat 
•on $u<?h voyage—Hogan v. Heilman, 
© C.Cal, 7 F.2d 949. 


36. Ill —Atkins v Lackawanna 
Transp Co, 54 NE 1004, 182 Ill 
237 

Liability of: 

Charterer for personal injuries to 
third persons see supra § 34 
General owner of vessel to third 
persons for injuries sustained 
after vessel chartered see supra 
§ 34 

Recovery for personal injuries to: 
Employees generally see Master 
and Servant § 224. 

Pilots see Pilots § 14 c. 

Seamen see Seamen § 188 et sect 
Stevedores or other independent 
contractors or their employees 
see infra § 85, 

37. Cal —California Union Oil Co v. 
Rideout, 177 P. 196, 38 Cal App. 
629. 

Employees of consignee 

Consignee engaged in removing 
his cargo from ship was an invitee, 
and his employees as consequential 
invitees shared in the incumbencies 
due from shipowner with respect to 
providing a reasonably safe place 
within which to work.—Santamana v. 
Lamport & Holt Line, 196 A 706, 119 
N.J Law 467 

38. U.S —Stewart v. Atlantic Gulf & 
Pacific Co ,v D.C Fla-, 9 F.Supp. 344 

58 C J p 311 note 47. 

Injury to members of tug crew 
Where there was strong evidence 
that tandem operation by two tugs m 
attempting to release stranded 
freighter was a dangerous method, 
owner of freighter could, not pc held 
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accountable for such method result¬ 
ing m death of employees of tug 
which sank, where masters of tugs 
adopted that procedure —Lamb v In¬ 
terstate S S Co, DC Ohio, 58 F. 
Supp 582, afhrmed, CCA, 119 F 2d 
914. 

39. N J —Santamana v. Lamport & 
Holt Line, 196 A. 706, 119 N J Law 
467. 

58 C J p 311 note 48 

40. La.—Rice v. Cade, 10 La 288. 

41. US—Kjaer v Etier, La, 222 F 
243, 137 CCA 659. 

42. Master of vessel 

Owners of a vessel are not liable 
for injuries to master thereof which 
result from his own negligence — 
Patton-Tully Transp Co. v. Turner, 
CC A.Tenn., 269 F 334. 

Emergency 

Fact that a person in the pres¬ 
ence of an imminent and unexpected 
danger does not act with delibera¬ 
tion does not make him chargeable 
with contributory negligence.—The 
Schooner Robert Lewers Co v Ke- 
kauoha, Hawaii, 114 F. 849, 62 CCA 
483. 

43. U.S—Militano v U S., CCAN 
Y., 156 F2d 599, certiorari dis¬ 
missed State Marine Corp. v. Mili- 
tano, 67 SCt 193, 329 U.S. 682, 91 
LEd. 600 

58 C.J p 324 note 57. 

Apportionment of damages in ad¬ 
miralty see infra § 86. 

Contributory negligence in admir¬ 
alty generally so* Admiralty | 85. 
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the doctrine of assumption of risk. 44 

(2) Inspectors and Other Officers 

An inspector or other officer on board ship In the 
discharge of his official duty may recover for personal 
injuries received by him as a result of the negligence 
of the master or crew. 

An inspector on board a vessel m the discharge 
of his official duty in which the vessel has an interest 
is an invitee 45 and reasonable precaution must be 
exercised to provide for his safety. 46 An in¬ 
spector, on board ship in the discharge of his duty, 
may recover for injuries received by him as a re¬ 
sult of the negligence of the master or crew, 47 as 
where the master failed to exercise reasonable pre¬ 
cautions for his safety. 48 An official weigher, in 
the proper discharge of his duty, injured on board 
ship by reason of the negligence of a mate in charge 
of the vessel may hold the ship liable. 49 It is negli¬ 
gence, for which the ship is liable, to leave an open 
hatch in a place where libelant roundsman’s duties 
called him. 60 A customs officer lawfully on board 
ship may hold the ship liable for injuries negligently 
inflicted on him, 51 as where the crew negligently 
placed a ladder over the side but failed to lash and 
bolt it so that it fell when libelant was on it. 62 

Where reasonable care has been exercised no lia¬ 
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bility attaches to the vessel or her owner. 53 A 
shipowner owes no duty to an employee of a shipper, 
who climbs about the ship inspecting it, to maintain 
cleats so that the employee may safely use them to 
climb on, unless the owner knows, or should have 
known, or was charged with notice, that the em¬ 
ployee intended to use them , 54 nor is the ship ren¬ 
dered unseaworthy because of the owner’s failure to* 
maintain the cleats for such purpose. 55 The negli¬ 
gence of the owner of the vessel must be the proxi¬ 
mate cause of the injury. 56 

Contributory negligence and assumption of risk . 
Contributory negligence of an inspector does not, 
in admiralty, bar his recovery. 57 Recovery may be 
barred under the doctrine of assumption of risk. 53 

d. Other Persons 

In the absence of a treaty or statute Imposing clvili 
responsibility, a shipowner is not liable in damages to a 
stranger in peril on the high seas to whom the ship's 
master has failed to give aid. 

The liability of a vessel or shipowner for per¬ 
sonal injuries sustained by persons on or about the 
vessel, other than those persons considered m supra 
subdivisions a-c of this section and infra § 85, is 
to be determined by application of the general 
rules governing torts and negligence. 69 In the ab- 
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44. Choosing* dangerous instead of 
safe route 

One engaged in work about a ves¬ 
sel who chooses a dangerous route 
from one place to another, rather 
than a safe one, does so at his own 
risk.—The Marie, DC.N.T, 137 F 448 
—The Patria, D.CNI., 135 F. 255 
Assumption of risk in admiralty gen¬ 
erally see Admiralty 5 86. 

45. U.S.—Stewart v. Atlantic Gulf 
& Pacific Co., D.C.Fla, 9 F.Supp. 
344 

Held more than mere licensee 
U S —The Steam Dredge No 1, D.C. 
Me, 122 F 679, rehearing denied 
134 F 160—The City of Naples, 
Minn, 69 F 794, 16 C C A 421. 
Government inspector on dredge 
U S —Stewart v Atlantic Gulf & Pa¬ 
cific Co , D C.Fla, 9 F Supp 34f 

46. IT S —Stewart v Atlantic Gulf 
& Pacific Co, supra. 

58 C J. p 311 note 53. 

47. TJS—The Steam Dredge No. 1, 
D C Me, 122 F 679, rehearing de¬ 
nied 134 F. 160—The City of Na¬ 
ples, Minn, 69 F 794, 16 CCA. 421. 

Liability of master of vessel for per¬ 
sonal injuries see supra § 70 
Negligence of operator of dredge 
Operator of dredge was negligent 
in swinging dredge so as to strike 
skiff in which government inspector 
was standing when lever man knew, 
or by exercising reasonable diligence J 


could have known, of inspector's po¬ 
sition of peril —Stewart v Atlantic 
Gulf & Pacific Co., D C.Fla, 9 F Supp 
344 

48. US —The City of Naples, Minn., 
69 F. 794, 16 CCA. 421 

Directing inspector through dark 
passage 

Inspector may recover where mas¬ 
ter directed him to the lower deck 
through a dark passage without light 
or a guide so that he fell down a 
hatch —The City of Naples, supra. 

49. U.S.—The Calista Hawes, D C. 
N.T, 14 F 493. 

50. U S —The Guillermo, D.C Mo , 26 
F. 921. 

51. U S.—The Daylesford, D C Ala , 
30 F. 633 

52. U S —The Daylesford, supra 

53. U S.—The Coolgardie, Hawaii, 
260 F 398, 171 C.C A. 264—The 
Euxinia, Pa, 150 F 541, 80 C.C A 
254, certiorari denied 27 S Ct 791, 
205 US. 544, 51 L Ed 923. 

54. U S —Holub v. Sword S S Line, 
CCA.Tex, 132 F.2d 206 

55. U S.—Holub v. Sword S. S. Line, 
supra. 

56. Negligence of operator of dredge 

in swinging dredge so as to strike 
skiff in which government inspector 
was standing was proximate cause 
of injury to inspector’s fingers crush¬ 
ed in machinery when he grasped 
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cable to check fall—Stewart v. At¬ 
lantic Gulf & Pacific Co., DC Fla., 9* 
F.Supp. 344. 

57. U S —The Steam Dredge No 1, 
Me, 134 F. 161, 67 C.C A. 67, 69 
LR.A. 293. 

Contributory negligence in admiralty 
generally see Admiralty § 85 
Apportionment of damages in admir¬ 
alty see infra 5 86. 

Contributory negligence held not 
shown 

U.S.—Stewart v. Atlantic Gulf & Pa¬ 
cific Co., D C.Fla., 9 F.Supp 344. 

58. Choosing dangerous instead of' 
safe method 

Doctrine that choice of dangerous 
method is at peril of person making 
it was inapplicable m libel against 
operator of dredge by government 
inspector injured when dredge struck 
skiff m which he was standing, and 
would not be controlling because act 
of standing m skiff was not per se 
dangerous, but made so only by ac¬ 
tive negligence of respondent — 
Stewart v. Atlantic Gulf & Pacific 
Co, supra. 

59. Injury to bridge tender 

U'S—Quinn v, Southgate Nelson. 
Corp., D.CN.Y., 36 F.Supp. 873, af¬ 
firmed, C.C.A, 121 F.2d 190, cer¬ 
tiorari denied Southgate Nelson 
Corp. v. Quinn, 62 S Ct. 185, 314 TJ.. 
S. 682, 86 LvEd. 546. 
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sence of a treaty or statute imposing civil respon¬ 
sibility, a shipowner is not liable in damages to a 
stranger m peril on the high seas to whom the 
ship’s master has failed to give aid. 60 

§ 85. - Stevedores or Other Independent 

Contractors or Their Employees 

a Duties and liabilities of vessel or own¬ 
er 

b. Duties and liabilities of other persons 

c. Contributory negligence and assump¬ 

tion of risk 

d. Joint and several liability; liability 

over 

e. Seaworthiness 


a. Duties and Liabilities of Vessel or Owner 

(1) In general 

(2) As to condition of vessel 

(3) Appliances 

(1) In General 

An employee of a stevedore or other independent con¬ 
tractor is an invitee and the ship and owner thereof 
are liable for injuries sustained by such employee as a 
result of the negligence of the shipowner. 

With respect to the duties and liability of the 
vessel and shipowner an employee of a stevedore 
or other independent contractor is an invitee, 61 and 
the ship must be reasonably sure not to invite him 
into danger, 62 and reasonable care must be exercised 
to avoid injuring him. 63 The employee’s status as 


Injury to canal loci: tender 
Del —Bowen v Baltimore, etc., 

Steamboat Co., 84 A. 1022, 26 Del. 
428 

58 C.J. p 298 note 54 [a] (3), [e]. 
Person in boat 

(1) Operator of tugboat unable to 
see ahead because of logs piled high 
on barge and deck hand stationed 
atop logs as a lookout were negli¬ 
gent m not seeing outboard motor- 
powered fishing boat on stream, much 
used by fishermen but infrequently 
traversed by larger cralt, or that 
fishing boat was capsized by wave or 
swell created by tug and barge, and, 
where such negligence resulted in 
drowning of operator of fishing boat, 
owner of tug was liable for death — 
Tolle v Higgins Industries, 31 So 2d 
730, 212 La. 173 

(2) Operator of outboard motor- 
powered fishing boat, who, when he 
discovered danger of waves created 
by tugboat and barge too late to 
reach safety, turned boat to meet 
waves, was not guilty of contribu¬ 
tory negligence so as to bar recov¬ 
ery against tugboat owner for opera¬ 
tor's death when fishing boat was 
capsized by such waves —Tolle v. 
Higgins Industries, supra 

(3) Liability of owner or vessel for 
'injury resulting from suction or 
swell generally see supra § 77 

*60. U.S.—The Lillian E Kerr, D.C. 
NY, 71 F.Supp. 184, affirmed, C.C. 
A., Publicover v. Alcoa S S. Co., 
168 F 2d 672. 

Duty to ill, injured, or helpless per¬ 
sons generally see .Negligence §5 
54-58. 

Duty to rescue invitee on board ves¬ 
sel see supra subdivision a of this 
section. 

Effect of Salvage Treaty 

(1) Provision in Salvage Treaty 
that owner of vessel incurs no liabil¬ 
ity for master’s refusal to render as¬ 
sistance to persons found at sea and 
in danger of being lost related to 
♦ owner’s civil liability, and barred ac¬ 


tion against owner for master’s re¬ 
fusal to render such assistance — 
Warshauer v. Lloyd Sabaudo S A, 
C.C ANY, 71 F 2d 146, certiorari de¬ 
nied 55 'SCt 140, 293 U.S 610, 79 L 
Ed 700 

(2) Salvage generally see Salvage 
§ 1 et seq. 

61. U.S —Launcella v. U S , C A.N. 
Y, 185 F 2d 327—Anderson v. Lor- 
entzen, CC.ANY, 160 F.2d 173— 
Vanderlinden v Lorentzen, CCA 
NY, 139 F 2d 995—Altamura v. U. 
S, DCNY, 78 FSupp 531—Fod- 
era v. Booth Am Shipping Corp, 
D.C NY., 66 FSupp. 319, affirmed, 
CCA, 159 F 2d 795—The Dalhem, 
DC.Mass, 41 FSupp. 718. 

58 C.J. p 311 note 66. 

Effect of Longshoremen's and Harbor 
Workers’ Compensation Act see the 
C J S title Workmen's Compensa¬ 
tion Acts § 983 et seq, also 71 C J. 
p 1520 note 37 et seq. 

Liability of general owner to third 
persons for injuries sustained after 
vessel chartered see supra § 34. 
Recovery by longshoremen or steve¬ 
dores as seamen under Jones Act 
see Seamen § 191. 

“The relation of ship and steve¬ 
dore is a special relation. The ship 
is the place of employment, and the 
ship’s tackle is used in the work of 
loading and unloading ”—Davis v, 
Grace S. S. Co , D C Pa , 10 F Supp 
284, 285. 

“Business guest” 

U.S —Puleo v. H. E Moss & Co , C.C. 
ANY, 159 F 2d 842, certiorari de¬ 
nied Todd Shipyard Corp v. Puleo, 
67 S Ct. 1733, 331 U.S 847, 91 L.Ed. 
1857 and H, E Moss & Co v, Puleo, 
67 S Ct. 1736, 331 U S 847, 91 L.Ed 
1857—Santiago v. U. S, D.C.N.Y., 
102 F.Supp 425—Lundberg v. Pru¬ 
dential S. S. Corp., D.C.N.Y., 102 F. 
Supp. 115—Muratore v. ’U. S, DC. 
NY., 100 F.Supp 276—Portel v. U. 

| S„ D C.N.Y., 85 F Supp. 458. 
Employee as volunteer 
One sent by repair company to 


make repairs to defendant's vessel 
was not volunteer m going up on 
crane, which had suddenly developed 
trouble, under defendant's superin¬ 
tendent’s orders.—Ranson-Rooney v 
Overseas Ry, 134 So. 765, 17 La.App 
205, set aside on other grounds Roon¬ 
ey v. Overseas Ry., 136 So. 486, 173 
La 183. 

Special skill is demanded of steve¬ 
dores and their employees —La Guer¬ 
ra v. Brasileiro, DCNY., 39 FSupp. 
668, reversed on other grounds, C C. 
A, 124 F.2d 553, certiorari denied 
Braseleiro v. La Guerra, 62 S Ct. 918, 
315 US. 824, 86 LEd. 1220. 

62. U.S—Consolidation Coastwise 
Co v Conley, Me, 250 F. 679, 163 
CC.A 25 

Duty of shipowner to invitees gen¬ 
erally see supra § 84 

63. U.S—Guerrini v U. S., CC.AN. 
Y, 167 F 2d 352—The Meton, C.C 
A Tex, 62 F 2d 825—Muratore v 
U S, D.C NY., 100 F.Supp. 276— 
Davis v. Grace S. iS. Co., D C Pa., 
10 F.Supp 284. 

58 C J. P 312 note 68 
Care due from employer to employee 
Shipowner owed to employee the 
same duty which he would have owed 
to him had he entered owner’s fac¬ 
tory or shop to do repairs, and the 
measure of care was the same as that 
due from an employer to his em¬ 
ployee—Puleo v. H. E Moss & Co, 
CC.AN.Y, 159 F 2d 842, certiorari 
denied Todd Shipyard Corp. v. Puleo, 
67 SCt 1733, 331 US 847, 91 L.Ed 
1857 and H E Moss & Co v. Puleo, 
67 S.Ct 1736, 331 U.S. 847, 91 LEd. 
1857. 

Where stevedoring corporation was 
employed by third person and not by 
owner of vessel, but owner paid the 
corporation for its stevedoring work, 
although privity between the corpo¬ 
ration and the owner did not exist 
m a restricted sense, the relationship 
of the parties was such as to bring 
the owner within the orbit of the cor¬ 
poration’s obligation of due care, as 
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an invitee extends only to those parts of the ship 
which he may reasonably be expected to go in 
pursuit of his employment and if he goes else¬ 
where on the ship he becomes a mere licensee or 
even a trespasser. 64 

Formerly, a stevedore or longshoreman could not 
recover for injuries on the basis of a seaman’s rights 
or contract, but only on principles of negligence, 65 
but, as discussed infra subdivision e of this section, 
the obligation of seaworthiness traditionally owed by 
a shipowner to seamen has been extended to steve¬ 
dores and longshoremen. However, the fact that 
a stevedore may be classed as a seaman and be 
awarded full indemnity against the owner of a 
vessel for injuries received as a result of an un¬ 
seaworthy vessel does not preclude him from re¬ 
covering against the shipowner on the basis of neg¬ 
ligence. 66 

As a general rule, a vessel, or the owner thereof, 


which is in charge of stevedores or other independ¬ 
ent contractors is not liable for injuries to then- 
employees, 67 unless a contractual relationship exists 
between the vessel or owner and the person in¬ 
jured, 68 or unless the injuries are sustained by rea¬ 
son of a failure on the part of the owners o-r of 
those in charge of the management or navigation of 
the vessel to perform their maritime duties or ob¬ 
ligations; 69 but the owners and vessel are liable to 
such persons for injuries caused by the negligence 
of the master or crew while m the performance of 
their duties. 70 

In order to impose liability, the negligence of the 
shipowner must have been the proximate cause of 
the injury. 71 

Fellow servants . The owners and the vessel are 
not liable for injuries to employees of a stevedore 
through the negligence of his coemployees. 72 Steve¬ 
dores and their employees are fellow servants with 


one who might certainly be injured if 
such care was not exercised—Catal- 
do v. A/S Ghttre, D.C.N Y., 41 F Supp. 
555. 

64. U S.—Lauricella v. U. <S., CAN. 
Y, 185 F.2d 327. 

66. US.—The Howell, C.C A.N.Y., 
273 F. 513. 

Bight to recover in admiralty for 
death of a stevedore depended on the 
same principles as if the action were 
at common law.—Jeffries v De Hart, 
Pa., 102 F 765, 42 CCA. 615. 

Ordinary admiralty principles were 
applied m libel by longshoreman 
against vessel for injuries sustained 
while loading cargo.—The Nyhom, D. 
C N Y., 4 F.Supp. 403. 

66. U S —Corrado v. Pennsylvania 
R Co, CA.N.Y, 171 F 2d 73, cer¬ 
tiorari denied 69 S Ct 641, 336 U.S. 
919, 93 LEd 1081—Anderson v. 
Lorentzen, C C A N Y, 160 F.2d 173 
—Landgraf v. U. S, D.C Pa., 75 F. 
Supp. 58. 

67. U S —De Luca v. Shepard S S. 
Co, CCANY, 65 F 2d 566, modi¬ 
fied on other grounds 67 F2d 437, 
certiorari denied 54 S Ct. 562, 291 
US 685, 78 LEd. 1072—Long v. 
Silver Line, C.C.ANY, 48 F 2d 15 
—The Martha R Grimes, DC NY, 
49 F'Supp. 591—Faolillo v. Rederi 
A/B Disa, DC NY, 38 F Supp 833. 

N.Y—Riley v Agwihnes, Inc, 73 N 
E 2d 718, 296 NY. 402. 

58 C.JT. P 312 note 69. 

In absence of defective equipment 
or nnseaworthiness, or negligence, 
shipowner is not liable to stevedores 
to)c injuries or death—Marcus v. U. 
S, DC Cal, 72 F.Supp. 212. 

Warning as to dangerous nature of 
cleaning compound 
(1) Ship committing to contractor 


cleaning of tanks with dangerous 
compound after full instructions as 
to danger from use and means of pro¬ 
tection would not be liable to con¬ 
tractor's workman injured through 
use of compound —Sagler v. Kellogg 
S S Corporation, 277 N.Y S. 792, 155 
Misc. 217. 

(2) Ship continuing in control of 
cleaning tanks with dangerous com¬ 
pound by contractor could rely on 
contractor, whom ship had fully ad¬ 
vised, to warn his men, but, if ship 
knew that men were not adequately 
warned or learned that work was be¬ 
ing done in a dangerous manner, the 
ship owed the duty of warning the 
contractor’s men—Sagler v. Kellogg 
S S. Corporation, supra. 

State statute giving a right of ac¬ 
tion m personam only for death of an 
employee of persons or firms engaged 
in certain hazardous occupations, 
such as boating, did not authorize re¬ 
lief to libelant m rem against a ves¬ 
sel for death of a stevedore who was 
killed while unloading a vessel’s car¬ 
go at a port within the state.—Free¬ 
man v. A. H Bull S. S. Co., C.C.A. 
Fla, 125 F 2d 774. 

68. U.S—The Martha R Gnme3, D. 
CNY, 49 F.Supp 591. 

58 C J p 312 note 70. 

69. U S.—The Martha R. Grimes, su¬ 
pra 

58 C J. p 312 note 71. 

Failure to provide: 

Safe place to work and safe appli¬ 
ances see infra subdivisions a 
(2), (3) of this section 
Seaworthy vessel see infra sub¬ 
division e of this section. 

70. US—Muratore v. U. S„ D C.N 
Y, 100 F.Supp. 276—The Dalhem, 
D C Mass., 41 F Supp. 718—Cal- 
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houn v Daly, D C N.Y., 18 F Supp. 
1005, affirmed, CC.A, 89 F-2d 1004. 
58 C J. p 312 note 72. 

painter injured by discharge of hot 
water 

Where independent subcontractor's 
employee engaged m painting around 
discharge orifice of salt-water cir¬ 
culating system of steamship was 
severely injured by discharge of hot 
water caused by temporary clogging 
of intake of circulating system by 
floating debris, owners of steamship 
were negligent and were liable for 
the injuries—Coal Operators Casual¬ 
ty Co. v. U. S., D C Pa, 74 F Supp. 
236, motion denied 76 F.Supp. 681. 

Servant loaned to contractor 

(1) Where shipowner contracted 
with one to have him unload ship as 
an independent contractor, and there¬ 
after shipowner loaned to independ¬ 
ent contractor certain of his general 
employees for purpose of performing 
a specific part of work covered by the 
contract, fact that shipowner paid his 
employees for time they worked for 
contractor did not establish that they 
were shipowner’s "employees" dur¬ 
ing such time, so as to render ship¬ 
owner liable for injuries sustained by 
one of contractor's employees as re¬ 
sult of alleged negligence of loaned 
employees.—Magnolia Petroleum Co. 
v. Francis, TexCivApp., 169 S W.2d 
286, error refused. 

(2) Servant lent or hired to anoth¬ 
er generally see Master and Servant 
8 2 . 

71. U.S—Doll v. Scott Paper Co., C. 
CAPa., 91 F.2d 860. 

72. U.S—Lynch v. U S. f CCANY, 
163 F.2d 97—Peterson v U S , D 
CN.Y., 80 F.Supp. 84—The Prince 
Rupert City, D C Fla., 30 F Supp. 
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the members of the crew of the vessel where all are 
engaged in the common work of loading or unload¬ 
ing; 73 and the ship or its owners are not liable for 
injuries to the stevedore by members of the crew 
engaged m the same work 74 Hence, a winchman 
furnished by a vessel to assist the stevedores, and 
under the latter’s control and orders, being a fellow 
servant with them and their employees, 75 the vessel 
is not liable for his negligence where ordinary care 
was exercised to furnish a competent winchman and 
a good winch, 76 but where the incompetence of 
the winchman has been made known to the officer 
m charge of the vessel his retention thereafter is 
negligence for which the vessel is liable, 77 and this 
is so where an inexperienced winchman is fur¬ 
nished. 78 Where there is no negjfigence on the part 
of the winchman, the owners are not liable. 79 
Where the winchman remains the servant of the 
vessel and the owner they are liable for injuries 
caused by his negligence. 80 The stevedores and the 
crew are not fellow servants when not engaged in 
the same work. 81 

Voluntary assistance by member of crew. The 
owners of the ship are not responsible for negligence 
of an employee of the ship who volunteers assist¬ 
ance, 82 and, while the ship has been held liable 
where the injury was sustained on board ship, 83 the 


contrary has also been held where the accident did 
not take place on board and was not due in any 
way to the construction of the ship. 84 

What law governs . Where a stevedore or long¬ 
shoreman or other employee of an independent con¬ 
tractor is injured while the vessel is m port, the 
law of the place where the injury occurred governs 
the rights and liabilities of the parties. 85 Where 
a stevedore is injured while the vessel is in a 
foreign port, the -laws of the foreign country con¬ 
trol; 86 and, where such laws do not give a steve¬ 
dore a maritime lien for injuries, a suit in rem in 
a court of admiralty in the United States cannot be 
maintained. 87 

(2) As to Condition of Vessel 

(a) In general 

(b) Hatches 

(a) In General 

The owner of a vessel is liable for personal injuries 
sustained by employees of stevedoring or other inde¬ 
pendent contractors as a result of his failure to fur¬ 
nish them a reasonably safe place in which to work. 

It is the duty of the owners of a vessel to use 
reasonable care to furnish stevedores or other in¬ 
dependent contractors and their employees a rea¬ 
sonably safe place to work, 88 and a reasonably 


755—The Nyhorn, DCNT, 4 F. 
Supp. 403 

58 C.J. p 312 note 73. 

Fellow servant rule. 

Generally see Master and Servant 
§§ 307-356 

In admiralty generally see Admir¬ 
alty S 82. 

73. U S —Carstensen v. Hammond 
Lumber -Co , CCA Cal, 11 F 2d 142. 

58 C J. p 313 note 76. ( 

74. U S.—The Rosalie Mahony, D C. 
Wash., 218 F. 695, 

75. U.S.—The Daisy, CCA.Cal., 282 
F. 261. 

58 C J. p 313 note 78. 

76. XT S.—Brodbeck v Lavlno Ship¬ 
ping Co, CCAPa., 31 F2d 943. 

58 C.J. P 313 note 79. 

77. U.S—The Brookby, D C Pa., 165 
F. 93. 

78. U.S,—The Anaces, N C., 93 F 
240, 34 C.C.A 558 

79. U S —Mercuno v Lunn, N Y, 93 
F. 592, 35 CC.A. 467. 

80. U S.—Standard Oil Co. v Ander¬ 
son, NT, 29 S.Ct. 252,’ 212 U.S 215, 
53 L Ed. 480. 

58 C.J p 313 note 83 

81. u S.—Union Steamboat Co. v 
Chaffin, Ill, 204 F 412, 122 C.C.A 
598. 

58 C J p 313 note 84. 

82. U.S;—The, Coronal, D.C,Mass, 


225 F 685—The General De Soms, 
D.C Wash , 179 F. 123 

83. U S —The General De Soms, su¬ 
pra 

58 C J. p 313 note 86. 

84. US —The Corozal, D.C Mass , 
225 F 685 

85. U S —Lundberg v Prudential S. 
S Corp, DCNY, 102 F Supp 115 
—The Cuzco, DC Wash, 225 F 169. 

What law # governs maritime torts 
generally* see Conflict of Laws § 12 
a (3). 

Wrongful death 

Where employee of repair compa¬ 
ny was killed when gasoline exploded 
in a valve in a tanker in dry dock in 
New York, employee's administratrix 
could not invoke the Death on the 
High Seas Act, but since a ship in 
dry dock is within admiralty juris¬ 
diction, administratrix could sue un¬ 
der the Conservation Act, and her re¬ 
covery depended on the Lord Camp¬ 
bell’s Act of New York.—Puleo v. H 
E Moss & Co, C.CAN.T, 159 F2d 
842, certiorari denied Todd Shipyard 
Corp. v. Puleo, 67 S Ct 1733, 331 U.S 
847, 91 LEd 1857 and H. E. Moss & 
Co. v. Puleo, 67 SCt. 1736, 331 US 
847, 91 LEd 1857. 

86. U.S.—The Cuzco, D.C.Wash., 225 
F 169. 

58 C J. p 320 note 77. 

87. U.S.—The Cuzco, supra. * 
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Jurisdiction of admiralty to enforce 
liens see Admiralty §§ 46-48. 

88. U S —Lauricella v. U. S , C.AN. 
Y, 185 F 2d 327—U S v Arrow 
Stevedoring Co., CACal, 175 F.2d 
329, certiorari denied 70 SCt. 307, 
338 US 904, 94 LEd 657—Ander¬ 
son v Lorentzen, CCANY., 3 60 
F 2d 173—Militano v. U S , C.C.A. 
NY., 156 F2d 599, certiorari dis¬ 
missed State Marine Corp. v. Mili¬ 
tano, 67 S.Ct 193, 329 US 682, 91 
LEd 600—The Wearpool, CCA 
Tex, 112 F.2d 245—Panama Mail S 
S. Co v Davis, CCAPa., 79 F.2d 
430—De Luca v. Shepard S. S, Co, 

C. CANY., 65 F 2d 566, modified on 
other grounds 67 F.2d 437, certio¬ 
rari denied 54 SCt 562, 291 U.S. 
685, 78 L Ed 1072—The Meton, C.C 
A Tex, 62 F.2d 825—Lundberg v. 
Prudential S. S. Corp, D.CN.Y, 
102 F Supp. 115—Laffoon v. U S., 

D. C.N Y., 101 F.Supp 823—Greer v. 
U. S, DC.N.Y, 94 F.Supp 397— 
Sommerseth v. U. S., D C.Pa, 91 F 
Supp 457—Portel v U S., D C.N 
Y, 85 F-Supp. 458—Cioffi v. New 
Zealand Shipping Co, DCNY., 80 
F Supp 98—Altamura v. U S , D.C 
NY., 78 F.Supp 531—Lo Bue v. U 
S., DC.N.Y, 75 FSupp 154, opin¬ 
ion supplemented 78 F.Supp. 86, 
appeal dismissed, C.C A., 178 F.2d 
628—Amendola v. U. S., DCNY., 
74 F.Supp. 488—Fodera v. Booth 
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safe passageway to and from such place, 89 and they 
must exercise ordinary care to keep the premises 
reasonably secure against danger, 90 and are liable 


for the resulting injuries to such workmen by rea¬ 
son of their failure to exercise ordinary care to 
provide reasonably safe places in which to work. 91 


American 'Shipping- Corp , D.C N Y, 
66 F.Supp, 319, affirmed, CCA, 159 
F.2d 795—Puleo v. H. E Moss & 
Co, D.C NY, 66 FSupp. 78, af¬ 
firmed in part and reversed m part 
on other grounds, CCA, 159 F 2d 
842 f certiorari denied Todd Ship¬ 
yard Corp. v. Puleo, 67 S Ct 1733, 
331 TJ S. 847, 91 L Ed. 1857, and H 
E Moss & Co. v. Puleo, 67 S.Ct 
1736, 331 US 847, 91 L Ed. 1857— 
The Martha R. Grimes, DCNI., 49 
FSupp. 591—The Etna, DC Pa., 43 
FSupp 303—The Dalhem, DC 
Mass, 41 FSupp 718—The Ellenor, 
DC Fla, 39 FSupp 576, affirmed, 
CCA, Freeman v. A H Bull S S 
Co, 125 F2d 774—The Anderson, 
DCMd, 37 FSupp 695—Davis v. 
Grace S. S Co., D.CPa, 10 FSupp. 
284—The Nyhorn, D.CNI, 4 F 
Supp. 403 

Cal—Petersen v. Klitgaard, 299 P. 
54, 212 Cal. 516, certiorari denied 
Peterson v Naknek Packing Co , 52 
SCt 128, 284 U.S. 672, 76 LBd 569. 
N.Y —Buckley v. Cunard S. S Co , 
253 N.Y.S 254, 233 App Div 361— 
Riley v. Agwilines, Inc, 56 N.Y.S. 
2d 221, affirmed 63 N Y S 2d 835, 270 
App Div. 1010, reversed on other 
grounds 73 NE.2d 718, 296 NY. 
402. 

58 C J. p 313 note 92. 

Bulkhead 

(1) A ship is responsible for prop¬ 
er construction and maintenance of a 
bulkhead employed to stabilize a lin¬ 
seed cargo—The Adour, DC.Md, 21 
F.2d 858. 

(2) Type of material used In a 
bulkhead which separated cargoes 
which were stowed by ship’s agents 
was not decisive on question of ship¬ 
owner’s liability for injuries sustain¬ 
ed by a stevedor-e, who was employed 
by a stevedoring company which was 
engaged in removing cargo from ship, 
when bags fell on stevedore—La 
Guerra v Brasileiro, CCAN.Y, 124 
F 2d 553, certiorari denied Brasileiro 
v. La Guerra, 62 S Ct 918, 315 U S 
824, 86 LEd 1220. 

Cargo which was unsafe to work 
on made the place of work unsafe — 
Anderson v. Lorentzen, CCAK.Y,, 
160 F 2d 173. 

Liquid on deck 

A steamship was an unsafe place 
for stevedores to work to the extent 
that its deck was made dangerous 
by presence of liquid which had leak¬ 
ed out on deck.—Anderson v. Lor¬ 
entzen, supra. 

Applicability of rule where work 
done for shippers 
Safe place to work rule Is general¬ 
ly applicable m cases of master and 
servant or in cases where work 3s 


being done on property, vessel, or 
otherwise, of owner, and rule was 
inapplicable to question of liability 
of vessel for death of longshoreman 
where work being done by stevedore 
and his employees was being done 
not for vessel but for shippers —The 
Ellenor, DC Fla, 39 FSupp 576, af¬ 
firmed, C C A., Freeman v A. H Bull 
S -S Co, 125 F.2d 774. 

Condition not deemed dangerous 
A trench 3V4 inches wide by eight 
inches deep around hatch into which 
battens were fitted when the vessel 
was at sea was not dangerous or a 
trap with respect to liability of ship¬ 
owners to employee of an independ¬ 
ent contractor who was employed to 
clean up ship after discharge of car¬ 
go —De La Pena v. Moore-McCor- 
mack Lines, D C N.Y, 84 F Supp 698 
i 

89. U S —The Wearpool, CCA Tex., 
112 F 2d 245—McCarty v U. S , D 
CNY, 88 F.Supp 251, affirmed, C. 
A, 196 F 2d 221—The Martha R 
Grimes, DCNY, 49 F.Supp 591— 
The Anderson, DCMd., 37 FSupp. 
695 

NY—Riley v Agwilines, Inc, 56 N. 
Y S 2d 221, affirmed 63 N Y S 2d 835, 
270 App Div 1010, reversed on oth¬ 
er grounds 73 N.E 2d 718, 296 NY. 
402 

58 C.J p 314 note 93. 

Ladders 

u S — U S Fidelity & Guaranty Co. 
v U S, C.CANY., 152 F 2d 46— 
Vanderlinden v. Lorentzen, CCA 
N.Y, 139 F 2d 995—Gnllo v Royal 
Norwegian Government, C.C ANY, 
139 F.2d 237—McCarty v U S, D 
CNY., 88 FSupp 251, affirmed, C 
A., 196 F 2d 221—The Estrella, D 
CNY., 2 F.Supp. 258, affirmed, C 
CA., Dimatteo v. The Estrella, 67 
F.2d 991. 

58 C J. p 314 note 93 [a] (3). 

Type of equipment required 
Libelee was not negligent for fail¬ 
ing to furnish the type of “accom¬ 
modation ladder” which was used on 
some other freight vessels and pas¬ 
senger ships at the time of the acci¬ 
dent, since the libelee was not com¬ 
pelled to furnish the latest invention 
in equipment for boarding and leav¬ 
ing vessels—B A Carroll Stevedor¬ 
ing Co v. U. S , D.C Mass , 25 F Supp 
6 . 

90. U S —The Joseph B Thomas, 

Cal, 86 F. 658, 30 C.C.A. 333, 46 L 
R.A. 58. * 

58 CJ p 314 note 94. 

91- TJ S —Guemni v. U S , C C A N. 
Y, 167 F.2d 352, certiorari denied 
69 SCt. 65, 335 US. 843, 93 LEd. 
393—Anderson v. Lorentzen, C C.A. 
N.Y, 160 F 2d 173—McNeil v. U. S , 
DC.Pa., 94 F.Supp. 303—Altamura 
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v U. S, D C N.Y, 78 F.Supp. 531— 
Fodera v. Booth Am Shipping 
Corp., DCNY., 66 FSupp 319, af¬ 
firmed, CC.A, 159 F 2d 795—Puleo 
v. H E Moss & Co, DCNY, 66 
F Supp 78, affirmed in part and re¬ 
versed m part on other grounds, C 
CA, 159 F2d 842, certiorari denied 
Todd Shipyard Corp v. Puleo, 67 
SCt. 1733, 331 US 847, 91 LEd 
1857 and H E Moss & Co v Puleo, 
67 S Ct. 1736, 331 U S. 847, 91 L Ed 
1857—The Martha R Grimes, D C 
N.Y., 49 F.Supp. 591—The Tampico, 
DC.NY, 45 F.Supp. 174 

—Cardinal v State, 109 NYS2d 
818, 279 App.Div 326, modified on 
other grounds 107 NE2d 569, 304 
N Y. 400—Buckley v Cunard S S 
Co, 253 N.Y S. 254, 233 App Div. 
361. 

58 C J P 315 note 95 
Injury by gas 

Ship which permitted stevedores to 
load ship before dissipation of dead¬ 
ly hydrocyamde gas with which ship 
had been fumigated was negligent 
and liable to stevedore injured by 
such gas —Davis v, Grace S S. Co , 
DC Pa, 10 FSupp 284. 

Injury caused by improper stowage 
of cargo 

(1) In general—La Guerra v. 
Brasileiro, CCA N.Y, 124 F 2d 553, 
certiorari denied Brasileiro v La 
Guerra, 62 SCt 918, 315 U'S 824, 86 
LEd. 1220—The Etna, D.CPa, 43 F 
Supp. 303—The Dalhem, D C Mass , 41 
F Supp 718. 

(2) Where an injury occurs to a 
stevedore, while unloading a cargo, 
as a result of negligent loading, the 
ship and her owner cannot escape lia¬ 
bility by showing that the loading 
was done by an independent contrac¬ 
tor who employed competent steve¬ 
dores—The Etna, supra 

Injury due to escape of steam into 
boiler 

U S —The Meton, C.C.A Tex, 62 F 2d 
825. 

58 C.J. p 312 note 72 [a] (3). 

Injury from explosion in hydrogen 
house 

Shipowner was liable for injury 
sustained by employee In explosion 
caused by welding operations beneath 
floor of hydrogen house which had 
become filled with escaping gas from 
leaky tank —Amendola v U. S., D C. 
NY., 74 F.Supp. 488 

Permitting top of tank to remain un¬ 
covered 

US—The Wearpool, D.C Tex, 28 F. 
Supp. 886, affirmed, C.C.A., 1X2 F.2d 
245. 

Permitting unboxed thermometer 
pipe in hold 

U.S.—Fodera ▼. Booth American 
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These duties cannot be delegated 92 and persist de¬ 
spite any concurrent duty on the part of the steve¬ 
doring or other independent contractor. 93 Except as 
the doctrine of seaworthiness may apply, as dis¬ 
cussed infra subdivision e of this section, no further 
duties ordinarily are owed by the shipowners, 94 and, 
where these duties have been discharged, the ship or 
owner thereof is not liable for injuries sustained by 
employees of stevedoring or other independent con¬ 
tractors on board the ship. 95 The safe place to 
work rule is subject to the limitation that the ship¬ 
owner or master of the vessel is not required to 
eliminate all the danger attendant on work that is 
inherently dangerous. 96 The shipowner is not an 
insurer, but is merely obligated to use reasonable 
care to provide a safe place in which to work. 97 
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The duty to provide a reasonably safe place in which 
to work is confined to those parts of the ship to 
which the employee may reasonably be expected 
to go. 93 

When a shipowner surrenders control of part of 
his ship to an independent -contractor, his duty with 
respect to the surrendered part extends only up to 
the time when the independent contractor assumes 
control. 99 Where the owners turn the vessel over 
to the stevedores or independent contractors in a 
safe condition, they are not liable for injuries to 
stevedores or contractors or their employees, arising 
from dangers created by the manner m which the 
injured employee and his fellow workmen do their 
work, 1 or by defects caused by the stevedores, of 


Shipping Corp, CCA.N.Y, 159 F 
2d 795. 

92. U S —Anderson v. Lorentzen, C 
CAN'T, 160 F 2d 173—Lundberg 
v Prudential S S Corp , D C.N.Y , 
102 F Supp 115—Sommerseth v. U. 
S, DC.Pa, 91 F Supp 457—Badala- 
menti v U. S, D.C NT, 67 F 
Supp 575, affirmed in part and 
modified in part on other grounds, 
CCA, 160 F.2d 422 

N.Y.—Riley v Agwilines, Inc., 56 N. 
T S 2d 221, affirmed 63 NT Y S 2d 
835, 270 App Div 1010, reversed on 
other grounds 73 N E 2d 718, 296 N. 
T 402. 

58 C J p 315 note 96 

93. U S —Anderson v Lorentzen, C 
CAN'T, 160 F.2d 173—Fodera v. 
Booth American Shipping Corp , C. 
CANY, 159 F2d 795—Vanderlind- 
en v Lorentzen, CCAN.T, 139 F. 
2d 995—Altamura v U. S , D C N. 
Y., 78 F.Supp 531. 

94. U S.—Freeman v A H. Bull S 
S. Co, CCA Fla., 125 F2d 774— 
McCarty v. U S, DCN.Y., 88 F. 
Supp 251, affirmed, CA, 196 F.2d 
221 

68 C J p 315 note 97. 

Duty as to appliances see infra sub¬ 
division a (3) of this section. 

95- U S —Whyatt v. U. S , D C.N Y , 
92 F Supp. 543—McCarty v U. S , 
D C.N.Y, 88 F Supp 251, affirmed, 
CA„ 196 F.2d 221—B A Carroll 
Stevedoring Co. v. U S, D.C.Mass., 
25 F Supp. 6. 

58 C.J. p 315 note 98. 

Injury Toy gas 

(1) Vessel owner was not liable 
for injuries from hydrocyanidlc poi¬ 
soning sustained by stevedore who 
was ordered to begin loading after 
government expert had fumigated 
vessel and turned vessel over to own¬ 
er's officers after determination that 
gas had entirely escaped, since owner 
exercised reasonable care in relying 
on work and word of government’s 
expert that ship was safe for loading. 


—Panama Mail S S Co v. Davis, C. 
CAPa., 79 F,2d 430 

(2) Where steamship owners and 
their agents did not know of presence 
of carbon monoxide gas in ship's boil¬ 
er and were not notified that em¬ 
ployee of one contracting to super¬ 
vise reconditioning of ship would in¬ 
spect and survey it or enter boiler for 
such purpose, owners were not guilty 
of negligence rendering them liable 
for fatal injury to employee because 
of such gas—The Summerleaf, D.C. 
Tex, 28 F.Supp. 888. 

(3) Where longshoreman employed 
by stevedoring company, which had 
been engaged by charterer to unload 
cargo of castor pomace, boarded ves¬ 
sel under directions of longshore¬ 
man’s foreman and was asphyxiated 
by carbon dioxide gas generated by 
castor pomace in vessel's hold, and 
vessel had no control over loading 
and unloading or knowledge of condi¬ 
tion of cargo, and there was no evi¬ 
dence of fault or defect in vessel or 
her appliances, the vessel was not 
liable in rem for longshoreman's 
death Under such circumstances, 
vessel was not bound to see that 
there was ventilation prior to unload¬ 
ing of cargo —Freeman v A. H Bull 
S S Co, CCAFla, 125 F 2d 774 

Injury caused by improper stowage 
of cargo 

(1) Loading bags of sugar “ath- 
wartship," that is, with ends of the 
bags toward the sides of the ship, is 
safe, proper, and customary method 
of stowage.—Whyatt v. U. S, D C.N. 
Y., 92 F.Supp. 543. 

(2) In the absence of knowledge or 
information to contrary, navigation 
company could rely on expert master 
stevedore’s decision to use overlap¬ 
ping method of loading lumber, and 
fact that overlapping method of load¬ 
ing lumber was frequently used, and 
expert master stevedore adopted it as 
best method, excludes idea of navi¬ 
gation company’s negligence because 
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stripping method was not used, with 
respect to company’s liability for 
longshoreman’s injuries sustained 
while assisting in unloading steam¬ 
ship.—Litwmowitch v. Oriental Nav. 
Co., 166 A 911, 311 Pa. 257. 

Leaving tank open 

Ship was not negligent in leaving 
tank open for use of workmen dur¬ 
ing repair thereof, being necessary 
for entrance and ventilation in prep¬ 
aration for work—Long v. Silver 
Line, CCAN.T, 48 F.2d 15. 

96. US.—The Ellenor, DC.Fla., 39 
F Supp 576, affirmed, CCA, Free¬ 
man v. A H. Bull S. S. Co, 125 F 
2d 774 

Assumption of risk see infra subdivi¬ 
sion c (2) of this section. 

97. Mass—Cullen v. New England 
Fuel, etc, Co., 148 N.E. 371, 253 
Mass. 85. 

98. U S —Martini v. U S., C AN.Y, 
192 F2d 649, certiorari denied 72 
SCt 759, 343 U.S 926, 96 L Ed. 

—*-Lauricella v. U S , C A N.Y, 

185 F 2d 327. 

99. U.S.—Lynch v. U S , C-CA.N.Y, 
163 F.2d 97—Osnovitz v U S., D.C. 
Pa, 103 F Supp. 238—Fogel v. U 
S., D C.N.Y., 102 F.Supp 727—Laf- 
foon v U. S, DC.NY, 101 F Supp. 
823—Muratore v. U S, D.C N.Y, 
100 F Supp 276—Cioffi v. New Zea¬ 
land Shipping Co., D.C.N.Y., 80 F 
Supp. 98. 

Primary duty to furnish employees 
safe place to work rested on the ste¬ 
vedoring company.—Porello v. U. S » 
C.C.ANY., 153 F 2d 605, affirmed in 
part and reversed in part on ocher 
grounds American Stevedores, Inc. v 
Porello, 67 S.Ct. 847, 330 U.S. 446, 91 
LEd 1011 

1. US—Lynch v U S, CCAN.T. 
163 F 2d 97—Muratore v U S , D.C. 
N.Y, 100 F.Supp. 276—The Nyhorn, 
DC.NY., 4 F.Supp 403. 

N.Y—Riley v Agwilmes, Inc., 73 N. 
E.2d 718, 296 N.Y. 402. 
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which the owners or their agents had no notice, or 
time and opportunity to repair. 2 When the owner 
has relinquished control he is not responsible for 
an unsafe condition of which an independent con¬ 
tractor has been notified and which it is the duty 
of the independent contractor to repair. 3 However, 
the shipowner may be liable for personal injuries 
to employees of an independent contractor resulting 
from an unsafe condition created after the con¬ 
tractor has commenced work on the vessel where 
the owner is m control or has the power of control 
of that part of the vessel at which the unsafe condi¬ 
tion is created. 4 The shipowner is not liable for a 
defective condition where he had no notice or 
knowledge of it, 5 particularly where the independ¬ 
ent contractor had undertaken to repair any de¬ 
fects 6 

In order to warrant a recovery for injuries re¬ 
sulting from an unsafe condition, the unsafe condi¬ 
tion must have been the proximate cause of the in¬ 


jury. 7 The general rules governing proximate cause 
in negligence cases ordinarily are applicable. 8 If 
the ship is turned over to the contractor m an un¬ 
safe condition as to certain things, but the injury 
is in no way caused, or contributed to, by the unsafe 
conditions, such conditions are not the proximate 
cause of the injury, and the ship is not liable. 9 

Inspection . While the ship is not liable for in¬ 
juries resulting from a latent defect which a reason¬ 
able inspection would not disclose, 10 the inspection 
and care of the place to work must have been 
such that no hidden defect which was or should 
have been known is allowed to exist without warn¬ 
ing to the stevedores, 11 and the owners are liable 
if due care is not used to inspect the vessel so as 
to discover defects which should be known to the 
officers of the vessel. 12 

Warnings . The duty to furnish a safe place to 
work includes the duty to give proper warning of 
latent dangers or defects, 13 and this duty exists al~ 


Pa.—Litwmowitch v. Oriental Nav 
Co., 166 A. 911, 311 Pa. 267. 

58 C.J p 315 note 99. 

Knowledge- of dangerous practice 
However, it has been held that 
where the shipowner knows, or 
should know, that employees m do¬ 
ing their work engage in a dangerous 
practice he is under a duty to provide 
against the dangerous practice and 
failure to fulfill this duty constitutes 
negligence.—Lopez v. American Pres¬ 
ident Lines, Ltd., C.CANX, 138 F 
2d 914—Lundherg v. Prudential S. S 
Corp, DCNY, 102 F.Supp 115. 
Unsafe condition created in discharg¬ 
ing cargo 

US.—Whyatt v. XT. 6, DCN.Y, 92 
FSupp 543. 

2. US —Roymann v. Brown, Tex, 
106 F 250, 44 CCA. 464. 

3. US —Byars v. Moore-McCorznack 
Lines, CCA.N.Y., 155 F.2d 587— 
LafCoon v U. S. f D.CN.Y, 101 F. 
Supp 823 

4. Circumstances showing control 
in owner 

Where owner of cargo ship en¬ 
gaged independent contractor to con¬ 
vert ship, and by contract terms con¬ 
tractor was required to place proper 
safeguards and to use his best ef¬ 
forts to prevent accidents or injury 
to persons or property, but owner 
maintained crew on ship the members 
of which were required to report any 
unsafe and dangerous condition in¬ 
cluding open hatch areas created by 
contractor's men, and owner's mate 
had power to require contractor’s 
foreman to effect removal of any ex¬ 
isting danger and in event of failure 
to do so to terminate activities until 
compliance was secured, the power 
of control vested in the shipowner.— 


Muratore v. U S, DCNY., 100 F. 
Supp. 276. 

5. U.S.—.Armento v. U. S, DCN.Y, 
74 F.Supp 198. 

Defective ladder 
U S.—Armento v. U. S , supra. 

6. US —Armento v U S , supra. 

7. US —Doll v. Scott Paper Co, C. 
C A.Pa., 91 F 2d 860—De La Pena v. 
Moore-McCormack Lines, DC.NY., 
84 FSupp 698 

58 C J p 316 note 11 [b]. 

8. US —Johnson v. Kosmos Port¬ 
land Cement Co, CCAKy, 64 F 
2d 193, certiorari denied Kosmos 
Portland Cement Co v. Johnson, 64 
S.Ct 60, two cases, 290 U.S. 641, 
78 LBd 557. 

58 C J. p 313 note 92 [d]. 

Proximate cause generally see Negli¬ 
gence §§ 103-115. 

Lightning exploding gases 

(1) Owner’s wrongful act or omis¬ 
sion m permitting gases to remain 
in vessel used for oil was proximate 
cause of death of men, from explo¬ 
sion caused by lightning, while mak¬ 
ing alterations on vessel,—Johnson 
v Kosmos Portland Cement Co, C.C. 
A Ky., 64 F 2d 193, certiorari denied 
Kosmos Portland Cement Co. v. John¬ 
son, 54 S Ct 60, two cases, 290 U.S. 
641, 78 LBd 557. 

(2) Lightning which exploded gas¬ 
es in vessel, resulting in death of 
men was not "extraordinary manifes¬ 
tation of natural force" which owner 
would not have been required to fore¬ 
see—Johnson v. Kosmos Portland 
Cement Co., CCAKy., 64 F2d 193, 
certiorari denied Kosmos Portland 
Cement Co v. Johnson, 54 S Ct 60, 
two cases, 290 US 641, 78 L Ed 557. 

9. U.S.—Long v. Silver Line, DC.N. 
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Y, 41 F.2d 367, affirmed, C.CA-, 43 
F 2d 15. 

10. U S —Wholey v British, etc , SS 
Co., DCNY, 158 F. 379, affirmed 
171 F 399, 96 CCA. 355—Lunney 
v. The Concord, D.CN.Y., 58 F. 913 

11. U S —Corrado v. Pennsylvania 
R Co, CANY, 171 F 2d 73, cer¬ 
tiorari denied 69 S Ct 641, 336 US 
919, 93 L Ed. 1081—’Wholey v Brit¬ 
ish, etc, SS. Co, D.C.N.Y., 158 F. 
379, affirmed 171 F. 399, 96 CCA. 
355. 

Danger not previously experienced 

In absence of any testimony as to 
any prior knowledge of any danger¬ 
ous character of castor pomace ear¬ 
ned by vessel by those familiar with 
it, master of vessel was not expected 
to recognize or anticipate any danger 
from cargo and was under no duty of 
investigating and inspecting for dan¬ 
ger which no one theretofore had ex¬ 
perienced under such circumstances 
—The Ellenor, DC Fla, 39 FSupp. 
576, affirmed, C C.A., Freeman v. A. 
H Bull S. >S. Co, 125 F 2d 774. 

12. U S —The William Branfoot v. 
Hamilton, S-C, 52 F. 390, 3 C C.A 
155. 

58 C.S. p 316 note 6. 

13. U S.—Corrado v. Pennsylvania 
R Co., C.A.N.Y., 171 F.2d 73, cer¬ 
tiorari denied 69 S Ct 641, 336 U.S. 
919, 93 LEd. 1081—Puleo v H. E 
Moss & Co., CCAN.Y, 159 F 2d 
842, certiorari denied Todd Ship¬ 
yard Corp. v. Puleo, 67 S Ct. 1733, 
331 U.S 847, 91 L.Ed 1857 and 67 
SCt. 1736, 331 US. 847, 91 L.Ed. 
1857—Lo Bue v., U S,DCNY, 75 
F.Supp. 154, opinion supplemented 
78 FSupp. 86, appeal dismissed, C. 
A., 178 F.2d 528—The Etna, DCPa, 
43 F.Supp. 303—The Dalhem, D.C. 
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though the stevedoring or other independent con¬ 
tractors are aware of the danger but tail to warn 
their employees 14 The shipowner is not under any 
duty to warn the employee of conditions which are 
open and comprehensible to any reasonably careful 
man, 15 and the shipowner is under no duty to give 
notice or warning of dangers of which the employee 
has actual notice. 16 The master of the vessel is not 
required to warn experienced employees of a con¬ 
tractor of dangers with which the employee is 
thoroughly familiar. 17 

Peculiar construction . Reasonable safeguards 
must be provided against danger resulting from the 
peculiar construction of the ship, 18 and warnings 
thereof must be given in order to escape liability. 19 

Illumination . Where it is the duty 20 or the cus¬ 
tom for stevedoring or other independent con¬ 
tractors to furnish their own lights, there is no neg¬ 
ligence on the part of the ship m failing to supply 
lights 21 Where the shipowner surrenders control 
of that part of the ship at which the injury occurs 
to the independent contractor whose duty it is to 
provide proper illumination, the shipowner is not 
liable for an injury to an employee due to in¬ 
adequacy of illumination. 22 Even where the ship 
has the duty to furnish lights, a particular place 
thereon need not be lighted until the stevedores are 
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ready to work there, 28 but it is negligence for the 
vessel to fail to have proper lights at a dark place 
where men are working. 24 A ship having agreed 
to furnish lights is not liable for injuries received 
on the ground that the place was unlighted where it 
furnished the lights and was not notified that some 
had temporarily gone out. 25 Where the equipment 
for illumination is ready and available for use at 
the scene of the accident the shipowner is not liable 
for injuries sustained by employees of independent 
contractors because of the contractors’ or employees' 
failure to use the equipment 26 Where the ship¬ 
owner provides a lighted passageway which can be 
used he is under no duty to keep a dark passage¬ 
way safe. 27 

Lighters . The owner of a lighter receiving cargo 
from a ship has the duty to furnish the stevedores 
or longshoremen employed a safe place to work, 28 
and a proper passage to and from that place, 29 
and is liable for injuries sustained by a stevedore 
or longshoreman by reason of an unsafe mode of 
access. 30 The shipowner ordinarily fulfills his duty, 
in the absence of some special contract to the con¬ 
trary, where he puts the goods over the ship’s rail so 
that they may be received on board the lighter, 3x 
and the ship is under no duty to furnish a ladder 
for access to the lighter on which the stevedores are 


Mass, 41 F Supp. 718—The Ander¬ 
son, D C.Md , 37 F Supp 695—The 
Wearpool, D.CTex, 28 F Supp. 886, 
affirmed, CCA., 112 F 2d 245. 

58 C J. P 316 note 7 
Deck made dangerous by presence of 
liquid 

U S —Anderson v. Lorentzen, C.C A. 

NY, 160 F 2d 173. 

Sufficiency of warning* 

Owner of vessel was not relieved 
of liability for injuries sustained by 
longshoreman, who was engaged in 
stowing cargo on vessel when therm¬ 
ometer pipe was dislodged, by reason 
of mate’s instruction to keep clear of 
the pipe, where instruction was not a 
warning that contact with pipe was 
dangerous and likely to cause injury, 
but was merely a direction to keep 
the cargo free from contact with 
pipe to permit the circulation of air 
through perforations of pipe—Fod- 
era v Booth American Shipping 
Corp, DC.NY, 66 F Supp. 319, af¬ 
firmed, C.C.A, 159 F.2d 795. 

14. US —Anderson v Lorentzen, C. 
CANY, 160 F.2d 173. 

15. Mass.—Murphy v. Furness, etc, 
Co., 156 N.E 836, 259 Mass 394 

58 C.J p 316 note 8. 

16. U S,—Ove Tysko y. Royal Mail 
Steam Racket Co., C/C,A.Oj\, 81 F. 
2d 960. 


17. US—The Ellenor, D.CFla, 39 
F Supp. 576, affirmed, CCA., Free¬ 
man v A. H. Bull S S. Co, 125 F. 
2d 774. 

18. U S.—The Max Morris, D C N.Y, 
24 F 860, affiimed, C C , 28 F 881, 
affirmed 11 S Ct. 29, 137 U.S 1, 34 
LEd 586. 

58 C J p 316 note 9 

19. U S —The Earl of Dunraore, D.C 
N.Y, 120 F 858 

20. US—The Hindustan, DC N.Y, 
37 F 2d 932, affirmed, CCA, 44 F. 
2d 1015 

58 C J p 316 note 11 

21. US—The Nikolai II, DC Ala, 

102 F. 174. 

Lighting voluntarily supplied by con¬ 
tractor 

U S —Long v Silver Line, C C A N 
Y, 48 F 2d 15 

22. U S.—Osnovitz v. U. S , DC Pa., 

103 F.Supp. 238. 

23. US—The Santiago, N.Y., 137 F. 
323, 69 CCA. 653 

24. U S —The Wearpool, D C Tex , 28 
FSupp. 886, affirmed, CC.A, 112 F 
2d 245—Nelson v. The Manhanset, 
DC N.Y., 53 F. 843, affirmed 69 F 
843, 13 CCA. 677. 

Crew member extinguishing light in. 
hold 

Shipowner would not he relieved 
of liability for injuries sustained by 
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longshoreman when members of 
ship’s crew negligently extinguished 
light in hold where longshoreman 
was working merely because long¬ 
shoreman’s foreman had not express¬ 
ly informed men on deck that work 
was in progress in hold—Palardy v. 
U. -S, DC Pa, 102 F.Supp 634. 

25. U.S—The Omsk, CCAVa., 266 
F 200 

26. U S —Cioffi v New Zealand Ship¬ 
ping Co, DCNY, 80 FSupp. 98. 

N Y —Riley v Agwilines, Inc, 73 N. 
E 2d 718, 296 N.Y. 402. 

27. U S —Long v Silver Line, C C.A 
N.Y, 48 F 2d 15 

28. US—The No 34, CCANY, 25 
F2d 602, certiorari denied Hogan v 
L Boyers’ Sons Co, 49 SCt. 11, 278 
U.S 606, 73 LEd. 533—McDonough 
v International Nav. Co., D C.Me, 
249 F. 248 

29. US—The No 34, CCANY., 25 
F2d 602, certiorari denied Hogan 
v L Boyers' Sons Co, 49 SCt 11, 
278 U.S. 606, 73 LEd 533 

30. U.S—The No. 34, CCANY, 25 
F2d 602, certiorari denied Hogan 
v L. Boyers’ Sons Co,, 49 S Ct. 11, 
278 U.S. 606, 73 L.Ed 533. 

58 C J. p 316 note 18 

31. U.S —The No 34, C C A N Y , 25 
F 2d 603, certiorari denied Hogan v. 
L Boyers’ Sons Co , 49 S.Ct. 11, 278 
U.S 606, 73 LEd 533. 
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employed. 32 The fact that the stevedoring con¬ 
tractor generally provides safe access for his em¬ 
ployees does not affect the obligation of the owner 
of the lighter. 33 Where, however, it becomes the 
duty of the ship to furnish safe passage from the 
lighter to the wharf, the owner* of the lighter is 
not chargeable with negligence when the ladder 
furnished by the ship is defective. 34 

Where a stevedore or longshoreman, engaged m 
loading a vessel, is invited by the captain of a 
lighter tied alongside to board the lighter in fur¬ 
therance of the business of loading the lighter’s 
cargo on the vessel, the owner of the lighter is lia¬ 
ble for injuries sustained by the stevedore or long¬ 
shoreman as the result of the unsafe condition of 
the means of access to the lighter furnished by the 
captain. 35 

(b) Hatches 

A vessel, and the owner thereof, have a right to 
have its hatches open or closed at their convenience 
and It is not negligence to leave a hatchway open dur¬ 
ing intervals of work. 

Hatches are not appliances, but are part of the 
vessel. 36 Subject to the duty to provide the em¬ 
ployees of stevedores or other independent con¬ 
tractors with a safe place to work and a safe pass¬ 
age to and from that place, as discussed supra 
subdivision a (2) (a) of this section, a vessel, and 
the owner thereof, have a right to have its hatches 
open or closed at their convenience, 37 and it is not 


negligence to leave a hatchway open during inter¬ 
vals of work, 38 even at night if the passageway 
and hatchway are reasonably lighted, 39 but it is 
negligence to leave an open hatch m a dark, un¬ 
usual place where men working near it may be 
expected to go. 40 Where there is a custom to 
close the opening of hatches, a duty to cover them 
arises, and a breach of that duty may constitute neg¬ 
ligence on the part of the shipowner. 41 The ship 
must supply adequate and safe planking over the 
hatches. 42 

No liability attaches to the vessel or owners where 
the dangerous condition results from the acts or 
neglect of the injured person’s fellow employees, 43 
or where the negligence of the owner is not the 
proximate cause of the injury, 44 or where the in¬ 
jury occurs from the dangerous condition of a 
hatch on a part of the ship where the employee 
had no right to be m pursuit of his employment. 45 
However, where a shipowner engages an independ¬ 
ent contractor to convert the ship, the owner, re¬ 
taining control of the ship and having knowledge 
of the dangerous condition created by an opening 
in a hatch, is liable for injuries to an employee of 
the contractor who fell through the opening; 46 
the fact that the contractor is under a duty to fur¬ 
nish his employee a safe place to work does not 
relieve the shipowner of responsibility. 47 

Inspection The vessel has the duty of exercis¬ 
ing ordinary care in inspecting hatchways to discov¬ 
er defects, 48 and, where the defect could have been 


32. U.S—The No 34, CCAN.Y, 25 
F 2d 602, certiorari denied Hogan v. 
L Boyers’ Sons Co, 49 S Ct. 11, 278 
U S 606, 73 L Ed. 533. 

33. US—The No 34, CO ANT., 25 
F2d 602, certiorari denied Hogan v 
L Boyers’ Sons Co, 49 S Ct. 11, 278 
US. 606, 73 LEd 533. 

34. US —McDonough v. Interna¬ 
tional Nav. Co., D C Me , 249 F. 248 

35. Lack of contractual relationship 
between the lighter and the steve¬ 
dore's employer does not absolve 
owner of lighter.—The Owen, D C 
Pa, 43 FSupp. 897 

36. Mass—Cnmmms v. Booth, 88 N 
E 449, 202 Mass 17, 132 Am S R 
468. 

37- U.S—The Auchenarden, DC.N 
Y., 100 F. 895. 

38. N Y —Riley v Agwilines, Inc, 
73 NE2d 718, 296 NY. 402. 

58 C.J. p 317 note 26. 

When ship Is awaiting cargo leav¬ 
ing open cargo hatch is not negli¬ 
gence —Long v. Silver Line, CCAN. 
Y, 48 F.2d 16. 

While loading or unloading vessel, 
shipowner ordinarily need not keep 


hatchways covered.—Ove Tysko v. 

Royal Mail 'Steam Packet Co., C.C.A. 

Or, 81 F 2d 960. 

36. U S —Deming v. The Argonaut, 
DCN.Y., 61 F. 517. 

40. U S —Badalamenti v. U. S-, C.C. 
A.NY, 160 F 2d 422—Lo Bue v. U 
S., D C N Y, 75 FSupp 154, opinion 
supplemented 78 F.Supp 86, ap¬ 
peal dismissed, CA., 178 F.2d 528. 

58 C J p 317 note 28. 

41. U.S.—Ove Tysko v Royal Mail 
Steam Packet Co , C C A Or , 81 F 
2d 960—The Anderson, D.C Md , 37 
FSupp. 695 

42. US —The Anderson, supra. 

43. U S —Lynch v U S , C C.A N Y , 
163 F.2d 97—Fogel v. U. S., D.C N 
Y, 102 FSupp 727 

N-Y —Riley v. Agwilines, Inc., 73 N. 
E 2d 718, 296 N.Y. 402 

58 C.J. p 317 note 29. 

Leaving hatch open and unguarded 

U S —Lynch v. U. S , C C A N.Y., 163 
F 2d 97. 

58 C.J p 317 note 29 [a] (1). 

44. U S —McIntosh v. Miguel De 
Larnnaga S. S Co, D.C Tex, 45 F. 
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2d 240—Lopez v. TJ. S., DCKY„ 
102 F'Supp 870 
58 C J. p 317 note 26 [a]. 

45. U S —Lauricella v U. S , C.A N. 
Y., 185 F 2d 327 

46. U S —Muratore v. U S , D.C N. 
Y., 100 FSupp 276 

Custom as affecting owner’s duty 
Where owner of cargo ship engaged 
independent contractor to convert 
ship but owner maintained control 
of ship, and crew, who were required 
to report any unsafe and dangerous 
condition, knew of opening m hatch 
on ship which created dangerous con¬ 
dition, even if purported custom ex¬ 
isted that there was no duty on ship¬ 
owner with respect to open and dan¬ 
gerous hatch areas, custom would not 
relieve shipowner of duty to use rea¬ 
sonable care for safety of contrac¬ 
tor's employee who was an invitee 
on ship —Muratore v. U. S, supra. 

47. U S —Muratore v. U. S , supra. 

48. US.—The Saranac, DC.N.Y., 132 
F 936. 

Duty of ship’s officer 

With respect to liability for injury 
to stevedore, whether ship's officer 
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discovered by reasonable care in inspection, the ship 
is liable. 49 

Warning. One who is injured by reason of a 
dangerous or defective hatch may recover therefor 
if the ship was turned over to the contractors with¬ 
out any warning of the dangerous or defective con¬ 
dition; 50 but, where the contractor has been fully 
informed, the ship is not liable, 51 and owes no duty 
to warn the individual employee of the contractor, 52 
except as to latent defects. 53 Where the employee 
has actual notice of the danger the shipowner is 
under no duty to give notice or warning. 54 

(3) Appliances 

A shipowner who undertakes to supply appliances and 
equipment for the use of stevedoring or other Independ¬ 
ent contractors must furnish reasonably safe appliances 
and equipment. 

A shipowner undertaking to furnish appliances 
and equipment for the use of stevedoring or other 
independent contractors must furnish reasonably 
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safe appliances and equipment, 55 reasonably capa¬ 
ble of performing the services for which they are 
furnished, 56 and free from defects. 57 This duty 
cannot be delegated to another so as to release the 
ship or its owners from liability. 58 The vessel or 
its owners are liable if they have failed to exercise 
reasonable care in furnishing such appliances. 59 
In order to impose liability, the defective appara¬ 
tus must have been the proximate cause of the 
accident. 60 

Except as the doctrine of seaworthiness may ap¬ 
ply, as discussed infra subdivision e of this sec¬ 
tion, the shipowner is obligated only to exercise 
reasonable care m furnishing appliances and is not 
an insurer of his appliances. 61 He is not bound to 
the highest degree of care, nor is he under a duty 
to furnish the best appliances. 62 Where the ap¬ 
pliances furnished are reasonably safe for the work 
in hand, the shipowner is not liable for injuries 
caused by the use of such appliances. 63 The ship- 


need merely see that hatches are 
closed, or must see that they are 
properly closed, depends on situa¬ 
tion—Petersen v Klitgaard, 299 P 
54, 212 Cal 516, certiorari denied Pe¬ 
terson v Naknek Packing Co, 52 S. 
Ct. 128, 284 US 672, 76 LEd 569. 

49- U S.—Wholey v. British, etc , SS. 
Co, DCNI, 158 F. 379, affirmed 
171 F 399, 96 C C.A. 355. 

58 C.J. p 318 note 36. 

50- U S.—The Earl of Dunmore, D.C. 
NT, 120 F 858. 

58 C J p 318 note 37. 

51- US—The Auchenarden, D.C.N 
Y., 100 F. 895. 

52. U S —The Auchenarden, supra 
58 C.J. p 318 note 39 

53. US.—The Anderson, DCMd, 37 
F Supp 695—Leyland v. Holmes, 
La., 153 F. 557, 82 CCA 511 

Cal—Petersen v. Klitgaard, 299 P 
54, 212 Cal 516, certiorari denied 
Peterson v Naknek Packing Co., 
52 -S.Ct. 128, 284 U.S. 672, 76 L.Ed 
569. 

54- U S —Ove Tysko v. Royal Mail 
Steam Packet Co., C.CA.Or., 81 F. 
2d 960 

Where deceased was familiar with 
conditions generally, ship was under 
no duty to give him special advice 
with respect to condition of hatch 
through which he fell—McIntosh v. 
Miguel De Larnnaga S. S. Co, D C. 
Tex, 45 F,2d 240. 

55- U S.—Grasso v. Lorentzen, C C 
ANY, 149 F 2d 127, certiorari de¬ 
nied 66 'S.Ct. 57, 826 US 743, 90 L 
Ed. 444, rehearing denied 66 S Ct. 
1019, 328 -US. 878, 90 LEd 1646— 
Gucciardi v. Chisholm, C.C ANY, 
145 F.2d 514—Glover v. Compagme 
Generals Transatlantic©, C.C.A. 


Tex, 103 F 2d 557, certiorari denied 
60 SCt 83, 308 US. 550, 84 L Ed. 
462—Bryant v. Vestland, C C.A Ga , 
52 F.2d 1078—Ivusich v Cunard 
White Star, DCNY, 65 F Supp 
412, affirmed, C.C A, 155 F 2d 104, 
certiorari denied 66 S Ct 1345, 328 
US 854, 90 LEd 1626—Olszewski 
v United Fruit Co, D-CPa, 34 F 
Supp 113—The Prince Rupert City, 
D C Fla., 30 F Supp 755—B. A. Car¬ 
roll Stevedoring Co v U S, D C 
Mass, 25 F.Supp 6—Davis v. Grace 
S S Co, DCPa, 10 F.Supp 284— 
Weldon v. U S., D C Mass, 9 F. 
•Supp. 347—The Mercier, D.C Or, 5 
F Supp 511—The Nyhorn, DCNY, 

4 F Supp. 403. 

58 C J p 318 note 41. 

Basis of duty 

Duty of owners of vessel or those 
in charge to provide suitable and safe I 
equipment for use of stevedoies em¬ 
ployed by independent contractor 
arises, not from contractual rela¬ 
tions, but from implied obligation on 
the part of one who is to provide ma¬ 
chinery for use by another to exer¬ 
cise due care to see that the instru¬ 
mentalities are safe and suitable for 
the purpose—Weldon v. U. S., D.C 
Mass., 9 FSupp 347 

56. U.S —Fugliese v Panama Trans¬ 
port Co., DC.N.Y, 65 FSupp 433— 
The Anderson, D C.Md., 37 F Supp 
695—Olszewski v. United Fruit Co, 
D.C.Pa, 34 FSupp. 113 

58 C.J p 318 note 42. 

57. U.S.—De Luca v. Shepard S S 
Co, C.C.AN Y , 65 F 2d 566, modi¬ 
fied on other grounds 67 F.2d 437, 
certiorari denied 54 S.Ct. 562, 291 
US. 685, 78 LEd. 1072—Puglaese v. 
Panama Transport Co., DCN.Y., 65 
F.Supp 433 

58 O.J. p 318 note 43. 
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58. N.Y—Riley v Agwilmes, Inc., 
56 N.Y S 2d 221, affirmed 63 N Y S. 
2d 835, 270 App Div. 1010, reversed 
on other grounds 73 NE2d 718, 296 
NY 402. 

58 C J p 318 note 47. 

59. U S —Militano v. U S , C C.A N. 
Y., 156 F.2d 599, certiorari dis¬ 
missed State Marine Corp v MiU- 
tano, 67 SCt. 193, 329 US 682, 91 
LEd. 600—Porello v U. S., CCA. 
NY, 153 F 2d 60-5, affirmed m part 
and reversed in part on other 
grounds American Stevedores, Inc. 
v. Porello, 67 SCt 847, 330 US. 
446, 91 LEd 1011—The Meton, C.C. 
A Tex, 62 F.2d 825. 

58 CJ. p 319 note 51. 

60. US —Glover v. Compagme Gen- 
erale Transatlantique, CCA Tex, 
103 F 2d 537, certiorari denied 60 
SCt 83, 308 U.S 560, 84 LEd 462 
—Luckenbach SS Co. v Buzynski, 
CCA Tex, 19 F 2d 871, reversed 
on other grounds Buzynski v. Luck¬ 
enbach S. S Co, 48 S.Ct 440, 277 
'US 226, 72 LEd. 860, conformed 
to, C C.A, 31 F.2d 1015, certiorari 
denied 49 S.Ct. 483, 279 U.S. 867, 
73 LEd 1004 

61- US—The Mercier, D.C Or, 5 F. 
Supp. 511. 

62. U S —Ivusich v. Cunard White 
Star, D.C.N.Y., 65 FSupp. 412, af¬ 
firmed, CCA, 155 F 2d 104, cer¬ 
tiorari denied 66 S Ct 1345, 328 U. 
S. 854, 90 L*Ed. 1626. 

63. U.S—Bruszewski v. Isthmian S. 
S Co, C.C.APa, 163 F 2d 720, cer¬ 
tiorari denied 68 SCt. 451, 333 U. 
S. 828, 92 L.Ed 1113—Grasso v. 
Lorentzen, C.CA.NY, 149 F.2d 
127, certiorari denied 66 S Ct. 57, 
326 U.S 743, 90 L.Ed. 444, reheating 
denied 66 S.Ct. 1019, 328 US. 878, 
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owner is not liable for injuries sustained by reason 
of the negligent use or operation of the appliances 
by the stevedores or their employees 64 or where the 
appliances are selected by the stevedores, although 
furnished by the owners. 65 No liability attaches 
where the injury results from defects which are 
latent and of which the shipowner had no knowledge 
and could not discover by the exercise of ordinary 
care. 66 

Having furnished proper appliances, the ship¬ 
owner is under no duty to give instructions as to 
their use, 67 and he is not liable because of the work¬ 
men’s failure to use appliances furnished for their 
use. 68 An owner is not liable for a failure to fur¬ 
nish appliances which he is under no duty to fur¬ 
nish; 69 and where, under the contract, the inde¬ 
pendent contractor is obliged to furnish the equip¬ 
ment, the shipowner’s voluntary offer to permit the 
contractor to use some of the ship’s equipment may 
not be converted into a duty to furnish all of the 
necessary gear. 70 The owners are not liable for 
injuries to an employee of the contractor resulting 
from the defective condition of appliances supplied 
by the contractor. 71 


Inspection before furnishing appliances . The 
shipowner owes the duty of inspecting the appli¬ 
ances before turning them over to the stevedoring 
or other independent contractor, 72 and furnishing 
appliances with defects which could have been dis¬ 
covered by inspection is negligence, 73 even though 
the shipowner is under no duty to furnish appli¬ 
ances. 74 

Warnings. It is the duty of the shipowner to 
give notice to employees of an independent con¬ 
tractor, such as stevedores and longshoremen, of any 
latent danger or defects in the ship’s appliances, 75 
or to give notice of any defects therein, ascer¬ 
tainable by a reasonable inspection, which might 
constitute a source of danger and which are unlikely 
to be discovered or their danger realized by those 
to whom the equipment is supplied 76 The ship¬ 
owner is not under an obligation to notify such em¬ 
ployees of a patent defect the danger of which is 
readily ascertainable from a mere casual inspec¬ 
tion, 77 unless the circumstances are such that it is 
probable that even such a casual inspection would 
not be made. 78 

Defects arising subsequently; inspection and re- 


90 L.Ed 1646—Peterson v. ■XT S., D 
C.N.I, 80 FSupp. 84—Ivusich v 
Cunard White Star, DCNY, 65 F. 
Supp 412, affirmed, CCA., 155 F 
2d 104, ceitioran denied 66 S Ct. 
1345, 328 US. 854, 90 LEd 1626. 

58 C J p 318 note 48. 

64. US—De Luca v. Shepard, S. S. 
Co., C.CANY, 67 F.2d 437, certio¬ 
rari denied 54 S Ct 562, 291 U S 
685, 78 LEd. 1072—The Prince Ru¬ 
pert City, D C.Fla., 30 FSupp 755 
—The Nyhorn, I> C.N.Y., 4 F'Supp 
403. 

58 C J. p- 318 note 50. 

65. U S —Jeffries v De Hart, Pa, 
102 F 765, 42 CCA 615 

66. N J —Moran v Moore-McCor- 
mack Lines, 36 A.2d 415, 131 NJ. 
Law 332, affirmed 39 A 2d 136, 132 
N J Law 171 

58 CJ p 318 note 49. 

Secret defect in appliance, even 
though effecting casualty, will not 
fasten responsibility on the vessel 
or her owner—The Mercier, DC.Or, 
5 F.Supp 511. 

Platform for unloading cargo 
N J.—'Moran v Moore-McCormack 
Lines, 36 A 2d 415, 131 N J Law 332, 
affirmed 39 A.2d 136, 132 NJLaw 
171. . 

Duty to test for defects 

(1)' Officers and crew of ship must 
use ordinary care to determine weak¬ 
ness in tackle and must exercise 
highest degree of care with respect 
to breaks in overhead tackle—The 
Mercier, DC.Or./5 F.Supp. 511. 


(2) Ship need not apply strain to 
gear by testing machine or use of 
acids and microscope, in absence of 
circumstances indicating likelihood 
of break.—The Mercier, supra. 

(3) 'Shipowner was not negligent 
in permitting use of ship’s equipment 
by longshoreman in loading vessel, 
without testing for defects, so as to 
be liable for injuries sustained by 
longshoremen as result of defect in 
the equipment, where equipment 
came from a reliable dealer m mari¬ 
time supplies, and equipment had 
been subjected to a standard test 
prescribed by Maritime Commission. 
—Sieracki v. Seas Shipping Co., C C 
AFa., 149 F.2d 98, affirmed 66 S Ct 
872, 328 US 85, 90 LEd 1099, re¬ 
hearing denied 66 S.Ct. 1116, 328 U S 
878, 90 LEd. 1646 

67. U S —Atlantic Transport Co v. 

Maryland, Mi, 259 F. 23, 170 C.C. 

A. 23. 

New device 

Shipowner owed to longshoremen 
rigging preventer guys on booms the 
duty of making certain that they 
were aware of the caution essential 
to safe use of a new device for hold¬ 
ing cable fast to winch drum, which 
was dangerous unless so adjusted 
that turns of cable about drum, and 
not eye of bolt to which cable was 
attached, bore the weight of boom — 
Barbanno v Stanhope S. S Co, D C 
NY, 61 FSupp 171, appeal dis¬ 
missed, CCA., 150 F2d 54, reversed 
on other grounds 151 F 2d 553. 

832 


68. N.Y —Riley v. Agwihnes, Inc, 
73 N E 2d 718, 296 NY 402 

69. U S.—Long v. Silver Line, D C N. 
Y., 41 F.2d 367 

58 C.J. p 319 note 53 

70. U S —O’Connell v. Naess, CAN 
Y., 176 F 2d 138 

71* US —Doll v. Scott Paper Co , C. 
C.A Pa, 91 F 2d 860—Paolillo v. 
Reden A/B Disa, D.CN.I, 38 F. 
Supp 833. 

72. U S —Luckenbach SS Co v 
Buzynski, C C ATex, 19 F.2d 871, 
reversed on other grounds Buzyn¬ 
ski v Luckenbach S. S Co, 48 S. 
Ct. 440, 277 US 226, 72 L.Ed. 860, 
conformed to, CCA, 31 F.2d 1015, 
certiorari denied 49 S.Ct. 483, 279 
U.S. 867, 73 LEd 1004. 

58 C.J p 319 note 57 

73. U S —The Bolton Castle, Mass , 
250 F. 403, 162 CCA 473. 

58 C.J. p 319 note 58. 

74. NY—Connors v. King Line, 90 
N.Y S. 652, 98 App Div. 261. 

75. US —The Anderson, DCMd, 37 
FSupp 695. 

76* U.S—Olszewski v. United Fiuit 
Co., D.C.Pa., 34 F.'Supp 113 

77. 'U.S—Bruszewski v Isthmian S 
S Co, DC Pa, 66 FSupp. 210, af¬ 
firmed, C.C A., 163 F.2d 720, cer¬ 
tiorari denied 68 S Ct. 451, 333 US 
828, 92 LEd. 1113—Olszewski v. 
United Fruit Co., DC Pa, 34 F. 
Supp 113. 

78. US.—Olszewski v. United Fruit 
Co., supra. 
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pair . Where the appliance or equipment as initial¬ 
ly furnished to the workmen is reasonably safe, the 
shipowner is not charged with the duty of con¬ 
stant inspection, 79 and if defects arise while the 
appliance is m use by the workmen it is necessary 
that the shipowner be notified of the existence of 
the defects or have knowledge of them before any 
duty of repair or replacement, or any liability for 
failure to repair or replace, arises 80 However, m 
some cases, it has been held that the shipowners 
must keep the appliances m use m reasonably safe 
repair and condition, 81 and that this duty includes 
that of making reasonable examination and inspec¬ 
tions of such appliances. 82 

b. Duties and Liabilities of Other Persons 

In addition to the vessel and owner, various other 
persons may be liable for personal injuries sustained 
on or about a vessel by employees of independent con¬ 


tractors, such as a stevedoring compjany, but a general 
agent is not in such control of the vessel as to incur 
liability. 

In addition to the vessel and shipowner, dis¬ 
cussed supra subdivision a of this section, vari¬ 
ous other persons may be liable for personal in¬ 
juries sustained on or about a vessel by employees 
of independent contractors. 83 Persons who are not 
m possession and control of the vessel ordinarily 
are not liable for personal injuries to such em¬ 
ployees. 84 

* General agent. An agent appointed under a gen¬ 
eral agency contract to manage and conduct the 
business of the vessel for the owner, such as the 
United States, 85 is not liable for personal injuries 
sustained on or about the vessel by employees of 
stevedore companies 86 or other independent con¬ 
tractors. 87 A general agency agreement does not 


79. US—Bryant v Vestland, CC 
A Ga, 52 F 2d 1078—The Prince 
Rupert City, D C Fla., 30 F Supp- 
755—Weldon v. U S., DC Mass , 9 
F Supp. 347. 

Ship’s burden of inspection is lift¬ 
ed when control thereof passes to 
stevedore —The Mercier, D C Or., 5 
F Supp 511. 

80. US —Grasso v. Lorentzen, C C. 
ANY, 149 F.2d 127, certiorari de¬ 
nied 66 SCt. 57, 326 US 743, 90 L. 
Ed 444, rehearing denied 66 S Ct. 
1019, 328 US. 878, 90 L Ed. 1646— 
Bryant v, Vestland, CCA Ga., 62 
F 2d 1078—Luckenbach S-S. Co v. 
Buzynski, CCA.Tex, 19 F 2d 871, 
reversed on other grounds Buzyn¬ 
ski v Luckenbach S. 'S. Co , 48 S. 
Ct 440, 277 US 226, 72 L.Ed 860, 
conformed to, CCA., 31 F 2d 1015, 
certiorari denied 49 S.Ct. 483, 279 
U.S. 867, 73 LEd 1004—Eagle In¬ 
demnity Co to Use of Beall v. U 
13. Lines Co, D.CMd, 86 FSupp. 
949—The Prince Rupert City, D.C 
Fla., 30 F.Supp. 755—Weldon v U 
S , E>,C Mass., 9 F.Supp. 347—Navi- 
gazione Alta Italia, of Turin, Italy 
v. V$.le, C.CA La., 221 F. 413. 

Time sufficient to impute knowledge 
Where ship's ladder was used at 
1 P. M. and nothing appeared to be 
wrong with it, and at 5 P M steve¬ 
dore was injured in fall when rung of 
ladder broke, the short time which 
elapsed was Insufficient to impute 
knowledge to owner of ship of any 
defect m ladder—^The Prince Rupert 
City, D.C.Fla, 30 F.Supp 755 

81. US—The Haraldshaug, C.C.A. 
Va, 20 F 2d 337. 

58 C.J p 318 note 44. 

82. U S.—The Haraldshaug, supra. 
58 C.J. p 318 note 45. 

83. Va —Tidewater Stevedoring 
Corp. v. McCormick, 52 S.Ei2d 6L 
189 Va. 158, 

80 C J S.— 53 


Liability of: 

Charterer for personal injuries see 
supra § 34 

Master of vessel see supra §70. 

84. U.S.—McGowan v J. H Win¬ 
chester & Co, CCAN.Y., 168 F 2d 
924, certioran denied 69 SCt 133, 
335 U S 861, 93 L Ed 408, and Buro 
v American Petroleum Transport 
Corp , 69 <S Ct 134, 335 U.S. 861, 93 
LEd 408 

Where terminal company contract¬ 
ed to furnish services of stevedores 
to load ships of paper company and 
arranged with contracting company 
for actual work of loading ship, ter¬ 
minal company was not liable for in¬ 
juries of stevedore employed by con¬ 
tracting company to load ship, where 
terminal company was not engaged in 
actual loading of ship and not guilty 
of any act of negligence, or charged 
with liability by stevedore—Doll v. 
Scott Paper Co., C.C.A.Pa., 91 F.2d 
860. 

85. Vessel owned by United States 

U S.—Caldarola v. Eckert, NY, 67 S, 
Ct. 1569, 332 US. 155, 91 LEd. 1968, 
rehearing denied 68 SCt 30, 332 U 
<S 784, 92 LEd 367—McGowan v. 
J. H, Winchester & Co., CC.AN.Y, 
168 F.2d 924, certiorari denied 69 
S.Ct 133, 335 U'S. 861, 93 L.Ed 408 
and Buro v American Petroleum 
Transport Corp, 69 SCt 134, 335 
US. 861, 93 LEd 408—Romano v. 
U. S., DCN.Y, 90 FSupp. 15— 
Buro v, American Petroleum Trans¬ 
port Corporation, D C N.Y., 75 F, 
Supp. 371, affirmed, C C.A., Mc- 
• Gowan v. J H Winchester, 168 F. 
2d 924, certiorari denied 69 S.Ct. 
133, 335 U.S. 861, 93 L.Ed 408 and 
Buro v. American , Petroleum 
Transport Corp, 69 SCt 134, 335 
U.S. 861, 93 LEd 408—Condmo v. 
U. S, D.C NY., 73 FSupp. 643. 

N J —Lynch v. United Fruit Co., 71 
A.2d 344, 4 JST J. 24. 
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NY.—Pipitone v -Standard Fruit & 
S -S Co., 86 N.Y.S 2d 381, 275 App 
Div 675 

Wash —Ellington v. American Mail 
Line, 211 P2d 491, 35 Wash 2d 129. 

86. U.S—Caldarola v Eckert, NY, 
67 S Ct 1569, 332 U S. 155, 91 L Ed. 
1968, rehearing denied 68 S Ct 30, 
332 U.S 784, 92 L Ed 367—Palardy 
v American-Hawaiian S S. Co, C. 
A.Pa, 169 F 2d 619, certiorari de¬ 
nied 69 S.Ct 1521, 337 US. 959, 93 
LEd 1758—Romano v U S , D C. 
N.Y, 90 FSupp 15—Bruszewski v. 
'U S. War Shipping Administration, 
DC Pa, 88 F.Supp. 962, affirmed, C. 
A, Bruszewski v. U S, 181 F 2d 
419, certiorari denied 71 S Ct 87, 
340 U.S 865, 95 LEd. 632—Con- 
dino v. U. tS, D.C NY., 73 FSupp 
643 

However, it has been held that the 
agent under a general agency con¬ 
tract is liable for injuries to em¬ 
ployees of a stevedoring company — 
Bruszewski v. Isthmian 'S. S Co, D. 
CPa., 66 F.Supp 210, affirmed, CC 
A, 163 F 2d 720, certiorari denied 68 
SCt 451, 331 US. 828, 92 LEd. 1113 

87, N.J —Lynch v. United Fruit Co., 
71 A.2d 344, 4 NJ. 24 

NY.—Pipitone v. Standard Fruit & 

5 S Co., 86 N.Y.S.2d 381, 275 App 
Div. 675 

Cleaner of cargo tanks qn oil tanker 

U.S —Buro v American Petroleum 
Transport Corporation, D.C.NY, 75 
F.Supp 371, affirmed, C.CA, Mc¬ 
Gowan v. J H Winchester, 168 F. 
2d 924, certiorari denied 69 S Ct. 
133, 335 U.S. 861, 93 LEd. 408 and 
Buro y. American Petroleum 
Transport Corp.,, 69 SCt. 134, 336 
U.S. 863,, 93 L.Ed. 408 
Repairman 

U S —McGowan v. J. H Winchester 

6 Co, Inc, C.CANY, 168 F.2d 
924, certiorari denied 69 S.Ct. 133, 
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vest in the agent possession and control of the 
vessel or make him the owner pro hac vice of the 
vessel so as to impose liability on him. 88 

Stevedoring contractor . In a proper case, a steve¬ 
doring contractor may be liable for personal inju¬ 
ries sustained by persons on or about a vessel. 89 
Where an employee of an independent contractor 
is employed to work on or about a vessel in con¬ 
trol of a stevedoring contractor, the employee of 
such independent contractor is an invitee. 90 The 
stevedoring contractor owes him the duty of exer¬ 
cising ordinary and reasonable care for his safety, 91 
and is liable for personal injuries sustained by such 
employee as a result of his negligence. 92 


c. Contributory Negligence and Assumption of 
Risk 

(1) Contributory negligence 

(2) Assumption of risk 

(1) Contributory Negligence 

Except in admiralty, the contributory negligence of 
an employee of a stevedoring or other contractor is a 
complete bar to an action by the employee against a 
shipowner for damages for personal injuries sustained 
by such employee on or about the vessel as a result of 
the owner's negligence. 

The contributory negligence of an employee of 
a stevedoring or other contractor is a complete 
bar to an action by the employee against the per¬ 
son otherwise liable, such as the shipowner, for 
damages for personal injuries sustained by such 
employee on or about the vessel as a result of neg¬ 
ligence, 93 except in admiralty 94 wherein, as consid- 


335 US 861, 93 LBd. 408, certio¬ 
rari denied Buro v. American Pe¬ 
troleum Transport Corp , 69 S Ct 
134, 335 U.S 861, 93 L.Ed. 408. 

Ship’s scaler 

Wash—Ellmgson v American Mail 
Line, 211 P 2d 491, 35 Wash 2d 129 

Defective hatch 

Where independent contractor had 
been employed to build ammunition 
compartment on ship and to make re¬ 
pairs which included renewal of fifty 
per cent of wooden hatch covers, and 
contractor had been warned of de¬ 
fective condition of the hatches, 
agents for the ship were not liable 
for injuries sustained by employee 
of contractor in falling through de¬ 
fective hatch while setting up a beam 
m connection with construction of 
ammunition compartment.—Byars v. 
Moore-McCormack Lines, CCA N.Y, 
155 F.2d 587. 

88. U.S —McGowan v. J. H Win¬ 
chester & Co, Inc, C.CAJSTY, 168 
F.2d 924, certiorari denied 69 S Ct. 

133, 335 US 861, 93 L Ed 408, cer¬ 
tiorari denied Buro v. American Pe¬ 
troleum Transport Corp, 69 S Ct. 

134, 335 US 861, 93 L Ed. 408. 

IT J —Lynch v United Fruit Co., 71 
A 2d 344, 4 3STJ. 24 

Status of general agent under gener¬ 
al agency agreement see supra § 17. 

89. Va.—Tidewater Stevedoring 
Corp. v McCormick, 52 S.E.2d 61, 
189 Ya 158. 

Effect of Longshoremen's and Harbor 
Workers’ Compensation Act see the 
C. J S title Workmen's Compensa¬ 
tion Acts § 918 et seq. 

Liability of stevedoring contractor 
for injuries to: 

Its employees: 

Generally see Master and Serv¬ 
ant 5 224 et seq. 


Longshoremen or stevedores as 
seamen under La Follette and 
Jones Acts see Seamen §§ 190, 
191. 

Seamen see Seamen § 206. 

90. Va.—Tidewater Stevedoring 

Corp. v. McCormick, supra. 

Business visitor 

US—Vanderlinden v Lorentzen, C. 
C A N.Y, 139 F.2d 995 

91. Va—Tidewater Stevedoring 

Corp. v. McCormick, 52 S B 2d 61, 
189 Va. 158. 

Custom exonerating stevedore 

from necessity of examining ship’s 
ladder, down which stevedore’s em¬ 
ployees or business visitors must de¬ 
scend from ship to lighter alongside, 
if casual inspection shows no defect 
m ladder, did not exempt stevedore 
from liability for injuries to cargo 
checker as result of defect in ladder, 
since such custom was so unreason¬ 
able as to be unlawful.—Vanderlin¬ 
den v. Lorentzen, C.C.ANY, 139 F. 
2d 995 

92. Cargo checker m employ of one 
employed by stevedoring contractor 
is entitled to recover for injuries re¬ 
sulting from negligence of stevedor¬ 
ing contractor —Vanderlinden v. 
Lorentzen, supra 

Carpenter working on pier 

Injuries sustained by carpenter 
who had been employed to repair and 
maintain chutes and stalls used m 
loading horses on ships, when he 
was struck by stall which was being 
lowered to pier by wmchmen with¬ 
out a signal from “slingers" who 
were absent from their stations, or 
from any other employee of steve¬ 
doring company, were caused by neg¬ 
ligence of the stevedoring company’s 
employees, and company was accord- 
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mgly liable.—Tidewater Stevedoring 

Corp v. McCormick, 52 S E.2d 61, 189 

Va. 158. 

93. U S —McIntosh v Miguel Be 
Lamnaga 'S S. Co , B C Tex., 45 F. 
2d 240—Marcus v. U S , B C Cal, 
72 FSupp 212 

Cal.—Petersen v. Klitgaard, 299 P 
54, 212 Cal. 516, certiorari denied 
Peterson v Naknek Packing Co , 52 
SCt. 128, 284 U.S 672, 76 L Ed 
569 

58 C J p 312 notes 68 [b], 73, p 315 
note 2, p 317 note 30 

Applicability of doctrine where inju¬ 
ry results from unseaworthiness of 
vessel see infra subdivision e ot 
this section 

Actions for wrongful death 

U S —Graham v The Novarchos 
Koundounotis, B.CFla, 99 FSupp 
450. 

NY—Spinelli v. Seatrade Corp, 99 
N.Y S 2d 945, 277 App Biv 992, ap¬ 
peal denied 100 N.Y S 2d 959, 277 
AppBiv. 1038. 

94. US —Guerrini v. U S , C C A N 
Y., 167 F2d 352, certiorari denied 
69 SCt. 65, 335 U.S. 843, 93 L Ed 
393—Militano v. U. S, CCA.N.Y, 
156 F2d 599, certiorari dismissed 
State Marine Corp v Militano, 67 
SCt. 193, 329 US. 682, 91 LEd 600 
—Lundberg v. Prudential S. S. 
Corp, BCN.Y, 102 F.'Supp. 115— 
Laffoon v. U. S, BCNY, 101 F. 
Supp 823—Portel v. U S., B C N 
Y, 85 F.Supp 458—Bow v. Pilato, 
BCCal, 82 FSupp 399—Badala- 
menti v. U. S, BC N.Y., 67 F Supp. 
575, affirmed in part and modified in 
part on other grounds, CCA,, ICO 
F 2d 422. 

58 C.J. p 324 note 57. 

Contributory negligence in admiralty 
generally see Admiralty § 85. 
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ered infra § 86 f, contributory negligence may miti¬ 
gate or reduce the damages. Where the employee's 
injuries are caused without fault on the part of the 
shipowner, but are due solely to the employee’s con¬ 
tributory negligence and to the negligence of his 
employer the employee may not recover against the 
shipowner even in admiralty 95 The usual rules 
as to what constitutes contributory negligence or¬ 
dinarily are applicable with respect to the contribu¬ 
tory negligence of an employee of a stevedoring or 
other independent contractor injured on or about 
a vessel. 96 Such employee's contributory negligence 
may consist not only in a failure to discover or 
appreciate a risk which would be apparent to a 
reasonable man, but also in an intentional exposure 
to a danger of which he is aware 97 The employee 
is charged with notice of any defects which are 
apparent or which can be disclosed by a casual in¬ 


spection. 98 

On the other hand, such an employee has a right 
to assume that due diligence will be used to guard 
him against danger in his employment. 99 He has 
a right to rely on the shipowner's observance of his 
duty to provide him with a reasonably safe place in 
which to work, 1 and his reliance on the perform¬ 
ance of this duty does not render him guilty of 
contributory negligence. 2 

The rules governing the defense of contributory 
negligence in an action by an employee of a steve¬ 
doring or other independent contractor injured on 
or about a vessel have been applied m various sit¬ 
uations, 3 as where the injury to the employee is 
occasioned by gas, 4 by slipping on the deck, 5 by 
falling into a tank, 6 or by defective appliances and 
equipment. 7 No liability attaches to the vessel 


95. TJ S —Paolillo v. Reden A/B 
Disa, DC.NT, 38 F Supp 833 

96. U.S —McNally v. Zeller Marine 
Corp., DCNY, 77 FSupp 985— 
The Wearpool, D C Tex , 28 F Supp 
880, affirmed, CCA, 112 F.2d 245 

Contributory negligence generally see 
Negligence §§ 116—173. 

97. US.—McNally v Zeller Marine 
Corp, DCN.T., 77 F Supp 985— 
Marcus v. U S, D C Cal, 72 F. 
Supp 212—The Ellenor, D.C Fla, 
39 F Supp. 576, affirmed, C.C.A, 
Freeman v. A. H. Bull S. S Co, 125 
F 2d 774 

58 C J p 312 note 73 [a], p 315 note 2 
[a] (1). 

98. U S —Sommerseth v. U. S., X> C. 
Fa, 91 F Supp 457 

99. U S.—Grasso v. Lorentzen, C C 
A N.Y, 149 F.2d 127, certiorari de¬ 
nied 66 SCt. 57, 326 US 743, 90 
L Ed. 444, rehearing denied 66 S.Ct. 
1019, 328 US 878, 90 L Ed. 1646— 
Badalamenti v U. S , DCN.T., 67 
F&upp 575, affirmed m part and 
modified in part on other grounds, 
CCA, 160 F 2d 422—The Martha 
R Grimes, D C N.T, 49 F Supp 591 

1. US —Sommerseth v U. S, D.C 
Fa., 91 F.Supp 457. 

58 C J p 315 note 95 [bj. 

Duty of shipowner to provide safe 
place to work see supra subdivision 
a (2) of this section. 

2. US —The Harry Hudson Smith, 
NY, 142 F. 724, 74 C.CA. 56. 

3. US —McNally v. Zeller Marine 
Cprp., DC.NT, 77 F Supp. 985 

58 CJ. p 312 note 73 [a], p 315 note 
2 [b] 

Cargo falling' on gang boss in hold 

Where strongback on board vessel 
was not defective and stevedoring 1 
contractors’ longshoremen’s gang 
boss, who was in bottom of hold di¬ 
recting task of working the cargo, 
proceeded with the operation with 


knowledge that strongback was un¬ 
locked and, therefore, unsafe to 
withstand any heavy pull, gang boss 
was guilty of negligence which was 
sole and proximate cause of injury 
resulting in his death when he or¬ 
dered stevedores to pull pipes up 
when line from winch would neces¬ 
sarily pull against unlocked strong¬ 
back—Marcus v U. S, D.C.Cal., 72 
F Supp. 212. 

Defective or decayed dunnage boards 

Where longshoreman who was en¬ 
gaged m storing cargo aboard vessel 
owned by 'United States, and who was 
engaged with other members of his 
gang in rolling a spool of cable over 
layer of dunnage consisting of boards 
or planks did not know that one of 
the boards was defective because of 
a decayed section, and visual inspec¬ 
tion while longshoreman was work¬ 
ing would not have revealed defect to 
him, he was not chargeable with con¬ 
tributory negligence in suit against 
United 'States for injuries sustained 
when spool tipped over onto him be¬ 
cause of defective board.—McNeil v 
U S, DC.Fa, 94 F Supp. 303, 

4. Matter of common knowledge 

Vessel was not liable for death of 
longshoreman who was asphyxiated 
by carbon dioxide gas generated by 
castor pomace in hold on ground that 
fact that vegetable matter decays 
and gives off carbon dioxide is mat¬ 
ter of common knowledge which mas¬ 
ter of vessel should have known, 
since m such case longshoreman 
should also have known such fact 
and he would have been guilty of 
contributory negligence which would 
preclude recovery—The Ellenor, DC 
Fla, 39 F.Supp 576, affirmed, CCA, 
Freeman v. A. H. Bull S 'S. Co, X25 
F.2d 774. 

Entering boiler containing carbon 
monoxide 

Where employee of one contracting 
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to supervise reconditioning of steam¬ 
ship did not advise owners or their 
agents of his proposed inspection, 
survey, and entry into boiler of ship, 
pursuant to contract provision re¬ 
quiring contractor to keep agents ad¬ 
vised of progress of repairs, and en¬ 
tered boiler, in which there was car¬ 
bon monoxide gas, without investi¬ 
gating its condition or exercising any 
precaution, he was guilty of contribu¬ 
tory negligence —The Summerleaf, 
DC Tex., 28 F Supp. 888 
Fumigation with hydrocyanide gas 
Stevedore injured by hydrocyanide 
gas with which ship had been fumi¬ 
gated was not guilty of contributory 
negligence, where presence of gas 
was not discoverable other than 
through its effects—Davis v Grace 

S. S Co, D C Pa., 10 FSupp 284. 

5. US.—Guernni v. U S, CCAN. 
Y., 167 F 2d 352, certiorari denied 
69 SCt. 65, 335 US. 843, 93 L Ed. 
393. 

58 C J. p 313 note 92 [h] 

Slipping on patch of grease and fall¬ 
ing into hold 

U S.—Guernni v. XT. S , supra. 

6. Ballast tank 

A longshoreman, who fell into bal¬ 
last tank as he sought to go to oppo¬ 
site side of ship to shovel grain, was 
not guilty of contributory negligence, 
even though place of accident was m 
darkness, where there was no other 
means of getting to other side of 
ship except through small passage¬ 
way, of which longshoreman may not 
have known, and presence of small 
amount of light and air indicated ex¬ 
istence of passageway in direction in 
which he was going—The Wearpool 
DC.Tex, 28 F.'Supp. 886, affirmed, C 
C.A., 112 F*2d 245 

7. U'S—U S. Fidelity & Guaranty 
Co v. U. S, CCANY, 152 F 2d 
46. 

58 C J. p 315 note 2 [a] (1). 
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or owner thereof for injuries occasioned by hatches 
on the ship where the injury was due to the neg¬ 
ligence of the injured employee, at least where 
the suit is not in admiralty. 8 The person injured 
has the right to assume that the hatches are in a 
safe condition 9 The owner is not liable where 
an employee had actual notice of the open hatch 
through which he fell. 10 Where the defect in the 
hatch cover is apparent and known to the steve¬ 
dore, the vessel is not liable for injury resulting 
from its use. 11 

What law governs . Since the extent to which 
contributory negligence is a defense is a proce¬ 
dural question, the law of the forum governs with 
respect thereto. 12 

(2) Assumption of Risk 

Recovery by an employee of a stevedoring or other 


contractor against an owner of a vessel for persona! 
injuries sustained on or about the vessel may be barred 
under the doctrine of assumption of risk. 

In an action by an employee of a stevedoring 
company or other independent contractor against 
the person otherwise liable, such as the owner of 
the vessel, for personal injuries sustained on or 
about the vessel, recovery may be barred under 
the doctrine of assumption of risk, 13 but in ad¬ 
miralty it has been held that the defense of assump¬ 
tion of risk is not available, 14 although m some in¬ 
stances the doctrine has been applied m admiralty. 15 
The usual rules as to what constitutes an assumption 
of risk ordinarily apply. 16 Such employee is only 
charged with risks of which he is aware or which 
are so plainly observable that he must be pre¬ 
sumed to have known of them. 17 The rules as to 
assumption of risk have been applied to various 


Right to rely on equipment furnished 

The employee, and his employer, 
the stevedore or other independent 
contractor, may assume that appli¬ 
ances and equipment are free from 
defects not discoverable in the exer¬ 
cise of ordinary care —Grass o v. 
Lorentzen, CC.ANY, 149 F2d 127, 
certiorari denied 66 S Ct, 57, 326 US. 
743, 90 LEd 444, rehearing denied 66 
SCt 1019, 328 U.S. 878, 90 LEd 1646 
—58 CJ p 318 note 46. 

Breaking of ship’s shackle 
U S.—Paolillo v. Rederi A/B Disa, I>. 

CNT, 38 FSupp. 833. 

Ladder 

(1) In general.—McDonough v In¬ 
ternational Nav Co, DC.Me., 249 F. 
248—58 CJ p 315 note 2 [a] (2) 

(2) Where rigger, who had been 
ordered to begin work on board ves¬ 
sel, started to climb up ladder hang¬ 
ing over ship's side but ladder, which 
was not properly secured, slipped 
with result that rigger was severely 
injured, the rigger was not guilty of 
negligence m using ladder which was 
apparently safe.—U S Fidelity & 
Guaranty Co. v. U S, C.CA.NY, 152 
F 2d 46 

tTsing batten, as ladder 

Where it was generally known to 
marine painters that battens, unless 
lodged firmly m their cleats, were 
dangerous if used as ladders m paint¬ 
ing sides of ship’s lower holds and 
for that reason reasonable caution 
required more than a casual inspec¬ 
tion by anyone about to climb on 
battens, and a reasonably prudent in¬ 
spection would have disclosed that 
cleat was missing and that it was 
unsafe to step on batten which ulti¬ 
mately tilted and gave way, a marine 
painter who spent four or five min¬ 
utes looking over the battens and 
testing p. couple of them with his 
hands before climbing on them to 
paint side of hold was guilty of con¬ 


tributory negligence —Lundberg v 
Prudential S. S. Corp, DCNL 102 
F.Supp. 115 

8- US —Ove Tysko v Royal Mail 
Steam Packet Co., CCA Or, 81 F. 
2d 960. 

58 C J. p 317 note 30. 

Duty to close hatches 

Where trimming hatches were open 
when deceased and men went aboard 
in broad daylight, such conditions 
were patent and obvious, placing du¬ 
ty on deceased to remedy situation 
if he so desired —McIntosh v Miguel 
De Larrmaga S. S. Co., D.C.Tex, 45 
F 2d 240. 

Contributory negligence held not 
shown 

U.S—Badalamenti v. U S, CCAN. 
T, 160 F 2d 422—Lo Bue v. U S , 
DCN.Y, 75 F.Supp 154, opinion 
supplemented 78 FSupp. 86, appeal 
dismissed, CA., 178 F.2d 528. 

58 C J. p 317 notes 28 [b], 30 [b]. 

8. U.S—Badalamenti v. U. <S., D.C. 
N.Y., 67 F.Supp. 575, affirmed in 
part and modified in part on other 
grounds, C.CA., 160 F.2d 422. 

58 C.J. P 317 note 31. 

10. U.S—Ove Tysko v. Royal Mail 
Steam Packet Co. f CCAOr, 81 F. 
2d 960. 

Failure of coworker tg return 

Stevedore gang header, who went 
to search for coworker looking for 
rope needed in their task, and who 
fell into hatch which shipowner neg¬ 
ligently left open, unguarded, and 
unlighted some distance from place 
of work of stevedores engaged in 
loading lumber as employees of in¬ 
dependent contractor, was not guilty 
of contributory negligence m that 
failure of coworker to return consti¬ 
tuted notice of danger of open hatch 
into which coworker had fallen.— 
Badalamenti v U. S, C.C.A.N.Y., 160 
F.2d 422. 


11. U.S.—Wholey v British, etc, SS 
Co, DC NY, 158 F. 379, affirmed 
171 F. 399, 96 C C.A. 355. 

12. U S —Lundberg v Prudential S 
S. Corp, DCNY, 102 FSupp. 115 

13. 'U.S —Bruszewski v. Isthmian S 
S Co, DC Pa, 66 FSupp. 210, af¬ 
firmed, CCA, 163 F 2d 720, cer¬ 
tiorari denied 68 S Ct. 451, 333 US 
828, 92 LEd 1113. 

R.I —Coyne v Coastwise Dredging 
Co, 89 A. 1060, 36 R I 278. 

Applicability of doctrine where in¬ 
jury results from unseaworthiness 
of vessel see infra subdivision e of 
this section. 

14. U.*S—Miranda v. Isthmian S S 
Co, DC Cal, 96 F Supp 607—Bow 
v. Pilato, D.C Cal., 82 F.Supp. 399. 

Assumption of risk m admiralty gen¬ 
erally see Admiralty & 86. 

Risk of owner’s negligence is not 

assumed—Fodera v Booth American 

Shipping Corp., D.CN.Y., 66 FSupp. 

319, affirmed, CCA., 159 F 2d 795. 

15. V S —Grasso v. Lorentzen, D.C. 
NY., 56 FSupp 51, affirmed, C.C.A, 
149 F 2d 127, certiorari denied 66 
■SCt 57, 326 US. 743, 90 LEd. 444, 
rehearing denied 66 S Ct 1019, 328 
US 878, 90 LEd. 1646—The Prince 
Rupert City, D.C Fla., 30 F.Supp. 
755. 

16. U S —The Martha R Grimes, IX 
CN.Y., 49 FSupp 591. 

Assumption of nsk: 

Applicability of doctrine in negli¬ 
gence cases see Negligence § 174. 
By servant see Master and Servant 
§§ 357—420. 

Extraordinary risks are not as¬ 
sumed.—The Elton, S.C., 83 F. 519, 31 

CCA. 496. 

17b U S —De Luca v. Shepard S. S. 
Co., C.C.A.N.Y, 65 F 2d 566, modi¬ 
fied on other grounds 67 F 2d 437, 
certiorari denied 54 SCt. 562, 291 
U.S. 685, 78 L.Bd. 1072—.Johnson 
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situations 18 An employee of a contractor may not 
recover for injuries resulting from a condition 
which he was employed to correct or eliminate. 19 

d. Joint and Several Liability; Liability Over 

The general rules governing Joint and several liabil¬ 
ity, contribution, and indemnity ordinarily apply to cases 
involving the liability of a shipowner and a stevedoring 
or other contractor for injuries sustained by the con¬ 
tractor's employee on or about a vessel. 

Where an employee of a stevedoring or other in¬ 
dependent contractor is injured while engaged m 
work on or about a vessel, the question of the joint 
and several liability of the persons responsible for 
the injury, such as the shipowner and the inde¬ 
pendent contractor employer, ordinarily is to be de¬ 
termined in accordance with the usual rules govern¬ 
ing joint and several liability 20 Where the com¬ 


bined concurrent negligence or wrong of the per¬ 
sons responsible results m the injury to an employee 
of a stevedoring or other independent contractor 
they are joint tort-feasors 21 except to the extent 
that statutes may otherwise affect their relation¬ 
ship. 22 

Contribution. Where the persons, such as the 
shipowner and stevedoring or other independent 
contractor, are jointly liable for injuries sustained 
by an employee of the contractor generally there 
can be no contribution between them unless con¬ 
tribution is allowed by statute 23 While in admir¬ 
alty the shipowner has been allowed contribution 
from the employer of the injured employee in some 
cases, although the injury was caused as a result 
of the concurrent negligence of the shipowner and 
employer, 24 nevertheless it has been held in other 


v Kosmos Portland Cement Co , C. 
CA.Ky, 64 F.2d 193, certiorari de¬ 
nied Kosmos Portland Cement Co 
v Johnson, 54 6 Ct 60, two cases, 
290 U.S 641, 78 LEd 557—The 
Martha R, Grimes, D.C.NY, 49 F 
Supp. 591 

58 C.J p 315 note 95 [b] (3). 

18. U.S—De Luca v Shepard S S 
Co, CCA.N.Y, 65 F,2d 566, modi¬ 
fied on other grounds 67 F 2d 437, 
certiorari denied 54 S.Ct. 562, 291 
US 685, 78 L.Ed. 1072. 

58 C J. p 312 note 72 [b], p 314 note 
93 [bj, p 315 note 95 [b]. 

Injury by explosion of gas in hold 

Employees of firm employed to 
make alterations on respondent's 
barge did not assume risk of explo¬ 
sion, caused by lightning, of gas in 
hold not cleaned out after carrying 
oil, where it was not shown they 
knew gases had not been removed — 
Johnson v. Kosmos Portland Cement 
Co., CCA.Ky., 64 F.2d 193, certiorari 
denied Kosmos Portland Cement Co 
v Johnson, 54 S Ct. 60, two cases, 
290 US 641, 78 L Ed 557. 

Injury occasioned by hatches 

(1) An employee of consignee en¬ 
gaged in unloading cargo from ship, 
who wag injured when board on 
hatch collapsed, precipitating him in* 
to hatchway, where there was noth¬ 
ing m appearance of board or per¬ 
ceptible circumstances to give ap- 
pnsal of inherent peril, did not as¬ 
sume the injury as risk of employ¬ 
ment —Santamana v Lamport & 
Holt Line, 196 A. 706, 119 N.J.Law 
467. 

(2) A stevedore who attempted to 
cross a hatch cover which had been 
placed in position while he was at 
work in the hold does not assume the 
risk of injury resulting from- insuffi¬ 
cient fastening.—<3 onsolidation 
Coastwise Co v Conley, Me., 250 F. 
579, 163G.OA. 25. 


Unsafe appliances 

Stevedores do not assume the risk 
of unsafe appliances.—The Elton, S 
C, 83 F 519, 31 C.C.A 496. 

19. Cleaning ship after discharge of 
cargo 

Where independent contractor was 
employed to clean up ship after dis¬ 
charge of cargo by stevedores and 
one of his employees slipped on pile 
of bars or plates near trench and 
was injured, employee had no cause 
of action against shipowners —De La 
Pena v. Moore-McCormack Lines, D 
6 NY, 84 FSupp. 698. 

Repairing broken boom 
Where employee of stevedoring 
company came aboard ship for the 
sole purpose of repairing a broken 
boom, employee assumed the risk of 
his employment.—Bruszewski v 
Isthmian S. S Co, DC Pa, 66 F. 
Supp. 210, affirmed, C.C.A, 163 F 2d 
720, certiorari denied 68 S Ct. 451, 
333 U.S 828, 92 L Ed 1113. 

20. U.S—Vanderlinden v. Lorentzen, 
C.CANY, 139 F.2d 995. 

58 C.J. p 317 note 28 [a]. 

Impleading third persons see infra § 
86 c. 

Joint and several liability for: 
Negligence generally see Negli¬ 
gence § 102 

Torts generally see the C JS, title 
Torts §§ 34-39, also 62 C.J. p 
1130 note 42 et sea. 

Vessel chartered see supra S 34. 

21. U.S —Vanderlinden v. Lorentzen, 
supra. 

Shipowner and contractor engaged to 
repair 

U.S.—Portel v. U. S., T> C.N Y. f 85 F. 
Supp. 458. 

Shipowner and stevedoring contrac¬ 
tor 

(1) In general.—Porello v. U S., 
C.CANY., 153 F.2d 605, affirmed in 
part and reversed in part on other 
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grounds, CCA, American Steve¬ 
dores, Inc v. Porello, 67 S Ct. 847, 330 
US 446, 91 LEd. 1011—McCarty v. 
U. S, DCNY, 88 FSupp. 251, af¬ 
firmed, CA., 196 F.2d 221—Puleo v. 
H. E. Moss & Co, D.CNY, 66 F. 
Supp. 78, affirmed in part and re¬ 
versed in part on other grounds, CC. 
A, 159 F2d 842, certiorari denied 
Todd Shipyard Corp. v. Puleo, 67 S. 
Ct 1733, 331 U.S 847, 91 L.Ed. 1857 
and H E Moss & Co. v. Puleo, 67 S 
Ct 1736, 331 US 847, 91 L.Ed. 1857— 
58 C J. p 315 note 95 [c] 

(2) Injury to cargo checker em¬ 
ployed by one engaged by stevedor¬ 
ing contractor—Vanderlinden v. 

Lorentzen, CC.ANY, 139 F.2d 995. 
Appliances 

Stevedore company and ship both 
are liable for concurrent negligence 
in using unsafe appliances —The 
Jethou, DC Or, 2 F.2d 286. 

22. Effect of statute exempting em¬ 
ployer from liability 

(1) Where a statute exempts em¬ 
ployer from liability for negligently 
injuring his employee and substitutes 
thereof an absolute duty to pay pre¬ 
scribed compensation, the shipowner 
and employer are not joint tort-feas¬ 
ors.—Gill v. U S., C.A.N Y., 184 F 2d 
49—American Mut. Liability Ins. Co 
v Matthews, C A N,Y„ 182 F 2d 322— 
Lo Bue v. U. S., D.C.N.Y., 91 FSupp 
299. 

(2) Effect of Longshoremen's and 
Harbor Workers' Compensation Act 
see the C J,S. title Workmen’s Com¬ 
pensation Acts § 964 et seq. 

23. U S —Vanderlinden v. Lorentzen, 
C.C.ANY., 139 F.2d 995. 

Contribution among joint tort-feasors 
generally see Contribution § 11. 
Contribution where vessel chartered 
see supra § 34. 

24. US.—The Tampico, D.C.NY., 45 
F.Supp. 174. 
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admiralty cases that, in the absence of congression¬ 
al authorization, a shipowner is not entitled to con¬ 
tribution from an employer whose employee has 
been injured as a result of the combined fault of 
the shipowner and employer. 25 In order that a 
right of contribution may exist as between the 
shipowner and the employer of the injured em¬ 
ployee they must be joint wrongdoers m the sense 
that their wrong has imposed a common liability 
on them to the injured employee. 26 Where the em¬ 
ployee of the contractor 'has no cause of action 
against his employer, the shipowner may not claim 
contribution on the theory of a common liability 
which he has been compelled to pay. 27 Where the 
negligence of the shipowner was the sole proximate 
cause of the injury, he is not entitled to contribu¬ 
tion from the employer of the injured employee. 28 

Indemnity . Where an employee of a stevedor¬ 
ing or other independent contractor has been injured 
on or about a vessel, the right of indemnity as be¬ 
tween the shipowner and the stevedoring or other 


contractor, in the absence of an express indemnity 
agreement, ordinarily is governed by the usual rules 
regulating implied contracts of indemnity 29 Where 
the owner of the vessel has paid a judgment against 
him for injuries to a stevedore resulting from the 
negligence of the stevedore company’s agent, the 
stevedore company is liable to the owner for the 
amount paid. 30 Where the injury to the employee 
results from the joint negligence or wrong of the 
shipowner and contractor there can be no recovery 
of indemnity, 31 and where the injury to the em¬ 
ployee is due to the primary or sole fault of the 
shipowner he is not entitled to indemnity against 
the contractor. 32 The liability of a stevedoring 
or other contractor to indemnify the shipowner may 
be governed by an express indemnity agreement. 33 
The liability of the stevedoring or other contrac¬ 
tor and the extent of liability depend on the terms 
of the agreement 34 Under the terms of the par¬ 
ticular agreement the contractor may be liable to 
indemnify the shipowner, although the contractor 
was not at fault, 35 or liability may arise where the 


25. US.—Palardy v. U. S., D C.Pa., 
102 FSupp 534. 

Carpenter making’ repairs on skip 

U S —Halcyon Lines v Haenn Ship 
Ceiling & Refitting Corp, Pa, 72 
S Ct 277, 342 U S 282, 96 L Ed —~ 

26. US—Lo Bue v U S, C.ANY., 
188 F2d 800—American Mut Lia¬ 
bility Ins. Co y Matthews, CAN 
Y, 182 F.2d 322. 

27. US—Porello v. U S, C.CA.N 
Y, 153 F2d 605, affirmed in part 
and reversed In part on other 
grounds American Stevedores, Inc 
v Porello, 67 S.Ct. 847, 330 US 
446, 91 LEd 1011 

28. US.—Gill v. U. S, D.CNY, 85 
FSupp. 717, affirmed, C.A, 184 F.2d 
49. 

29. US—Lo Bue v U S, CANY, 
188 F 2d 800. 

Implied contracts of indemnity gen¬ 
erally see Indemnity §§ 20-27. 

Implied indemnity against shipown¬ 
er’s wrong 

Where rigger aboard steamship 
sued shipowner and stevedoring com¬ 
pany for injuries sustained when sun 
deck being shifted by company by 
means of a crane, fell and struck 
rigger, and shipowner impleaded rig¬ 
ger's employer performing repair 
work aboard vessel, the implied con¬ 
tract of indemnity on which ship¬ 
owner relied would have to be a con¬ 
tract of indemnity against shipown¬ 
er’s own wrong, since the shipowner 
was not liable to the rigger in the 
absence of negligence on his part, 
and such a contract could not reason¬ 
ably be implied—Mikkelsen v The 
Granville, CAN.Y., 192 F.2d 809. 


Shipowner allowed indemnity 

Where evidence disclosed that 
winch defect had been reported to 
ship operator and stevedoring corpo¬ 
ration permitted its employee to 
w r ork even though it knew of defect, 
ship operator was entitled to full in¬ 
demnity over against stevedoring 
corporation for amount of damages 
awarded employee of stevedoring cor¬ 
poration for injuries resulting fiom 
such defect —U. S v. Rothschild 
Intern Stevedoring Co , C A Wash , 
183 F.2d 181 

30. U S —Sagadahoc SS Corp. V 
Seaboard Stevedoring Corp, D C 
Cal, 26 F 2d 295, affirmed, CCA, 
32 F 2d 886 

31. By stevedoring contractor 
against shipowner 

U S,—Vanderlmden v. Lorentzen, C C 
ANY, 139 F.2d 995 
Where negligent acts were similar 
in character and both were proximate 
causes of the injury, shipowner was 
not entitled to indemnity from con¬ 
tractor —Fortel v. U S., D C N.Y., 85 
FSupp 458 

32. US—Lo Bue v. U S., CA.NY, 
188 F 2d 800—Porello v U. 8 , D 
CNY, 94 F.Supp. 952—Oataldo v 
A/S Glittre, DCNY, 41 FSupp 
555 

33. U S —American Stevedores v 
Porello, NY, 67 S Ct. 847, 330 US 
446, 91 LEd. 1011. 

Indemnity clause as part of main 
contract 

An indemnity clause in a contract 
between the shipowner and contrac¬ 
tor providing that the shipowner 
would be indemnified by the contrac¬ 
tor against claims for damages aris¬ 

838 


ing out of the contract for the repair 
of the ship is not a separable agree¬ 
ment, but is a part of, and incident 
to, the repair contract —Severn v 
U. S , D C N.Y , 69 F Supp 21. 

34. US—Lo Bue v. U. S, C.A.N.Y, 
188 F.2d 800—Puleo v. H E Moss 
& Co, C C A.N.Y., 159 F 2d 842, cer¬ 
tiorari denied Todd Shipyard Corp. 
v Puleo, 67 SCt 1733, 331 US. 847, 
91 L Ed. 1857 and H E. Moss & Co 
v. Puleo, 67 -SCt 1736, 331 U.S. 847, 
91 LEd. 1857—Palardy v. U S, D. 
CPa, 102 FSupp 534—Amendola 
v. U S, D C.N.Y., 74 FSupp. 488. 
Where indemnity provision Is am¬ 
biguous, the parties to the contract 
must be given an opportunity to sub¬ 
mit evidence as to their intentions 
with respect to the provision so that 
the court may be able to interpret it 
and determine What amount, if any, 
one of them may recover over from 
the other —Porello v. U. S , CCAN. 
Y, 153 F 2d 605, affirmed in part and 
reversed in part on other grounds 
American Stevedores, Inc v. Porello, 
67 SCt 847, 330 US. 446, 91 LEd. 
1011—Porello v U S, DC.NY., 94 F 
Supp 952—Lo Bue v. U S , D C N Y., 
91 F Supp 299—Lo Bue v U S, DC. 
NY, 75 F Supp 154, opinion supple¬ 
mented 78 FSupp 86, appeal dJS>- 
missed, CA, 178 F 2d 528—LandgTat 
v. U S DC Pa., 75 FSupp. 58 

35. Particular contract imposing 
liability 

Where the contractor agreed to 
‘ save harmless . . . the owner 

of the vessel from all suits, or ac¬ 
tions or damages or cost ... to 
which . . . the owner . . . may 
be subjected or put by reason of in¬ 
jury to the person or property of an- 
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injury is caused in any part by the contractor’s 
negligence, 36 or as a result of the negligence or 
wrongful acts or omissions of the contractor’s 
officers, agents, or employees and not resulting from 
default of the ship or other gear supplied by the 
owner, 37 or only in cases of injury arising or grow¬ 
ing out of sole fault or negligence of the contrac¬ 
tor or any of his subcontractors, servants, agents, 
or employees. 33 A clause in the contract for un¬ 
loading which states that the stevedore company is 
insured against all accidents to its employees does 
not entitle the shipowner to recover from the com¬ 
pany the amount paid by him to an injured em¬ 
ployee of the company where the injury was caused 
solely by the negligence of the ship. 33 

e. Seaworthiness 

The owner of a vessel is liable for personal Injuries 
sustained by stevedores or longshoremen working aboard 


the ship as a result of his failure to provide for them 
a seaworthy vessel. 

The obligation of seaworthiness, traditionally 
owed by an owner of a vessel to seamen, as dis¬ 
cussed in Seamen, §§ 46, 192-197, has been ex¬ 
tended to stevedores or longshoremen while work¬ 
ing aboard the ship, although the stevedores or 
longshoremen are employed by an independent con¬ 
tractor whom the owner has hired to load or unload 
the ship, 40 and, in such case, the shipowner is liable 
to the stevedores or longshoremen for personal 
injuries resulting from the unseaworthmess of the 
vessel. 41 The doctrine is properly applied m a 
suit on the law side as well as in a suit m ad¬ 
miralty. 42 The shipowner’s liability for personal 
injuries under the doctrine of unseaworthmess is 
a species of liability without fault 43 Derived from, 
and shaped to meet, the hazards which performing 
the service imposes, the liability is neither limited 
by conceptions of negligence 44 nor contractual in 


other arising . . . out of the per¬ 

formance of the contract by the con¬ 
tractor," the contractor was liable to 
the shipowner although he may not 
have been at fault—Puleo v H. 33. 
Moss & Co, CC.ANY, 159 F.2d 812, 
certiorari denied Todd Shipyard 
Corp v Puleo, 67 S Ct 1733, 331 US 
847, 91 LEd 1857 and H E. Moss & 
Co v Puleo, 67 S Ct. 1736, 331 US 
847, 91 LEd. 1857. 

30. US—Porello v. U >S , D.CN.Y., 
94 FSupp. 952 

37. U S—U. S. v Arrow Stevedoring 
Co, CACal, 175 F.2d 333, certio¬ 
rari denied 70 S Ct 307, 338 US. 
904, 94 LEd 557—U S v. Arrow 
Stevedoring Co, CACal, 175 F2d 
329, certiorari denied 70 S Ct 307, 
338 US 904, 94 LEd. 557 

38. US—Amendola v II. S, DCN 
Y., 74 FSupp 488 

39. US.—The Slmgsby, DCNY, 
116 F 227, affirmed 120 F. 748, 57 
C.C A. 52. 

40. U S.—Seas Shipping Co. v. Sier- 
acki, Pa, 66 SCt 872, 328 US 85, 
90 LEd 1099, rehearing denied 66 
SCt. 1116, 328 U.S 878, 90 L.Ed. 
1646. 

41. 'U S —U S v Arrow Stevedoring 
Co, CACal., 175 F 2d 329, certio¬ 
rari denied 70 S.Ct 307, 338 U S 
904, 94 LEd. 557—Vitozi v Balboa 
Shipping Co, CCA Mass, 163 F 2d 
286—Lauro v U S, C C A.N.Y., 162 
F 2d 32, motion granted m part and 
denied in part 163 F 2d 642—Ander¬ 
son v Loren tzen, CjCA.NI, d60 
F 2d 173—Bochantm v. Inland Wa¬ 
terways Corp., D C.Mo, 96 F.Supp 
234, appeal dismissed, C.A., 191 F. 
2d 734—Greer v, U. S„ DCNY., 94 
FSupp 397—Andrade v. U. S , D 
C.RI, 94 FSupp 170—Gill v. U. 
S, DC.N.Y., 85 F.Supp. 717, af¬ 


firmed, C.A., 184 F 2d 49—Cioffi v. 
New England Shipping Co., DCN. 
Y, 80 F.Supp 98—Shelton v. Seas 
Shipping Co, DC.Pa, 75 FSupp. 
195—Landgraf v U. S, DC Pa, 75 
FSupp 58—Shields v U S., 73 
FSupp. 862, affirmed in part and 
reversed m part on other grounds, 
CA, 175 F 2d 743, certiorari denied 
70 SCt. 249, 338 US 899, 94 L 
Ed 553—The Samovar, D C Cal, 72 
F Supp. 574—Fodera v Booth 
American Shipping Corp , DCNY., 
66 F.Supp 319, affirmed, CCA, 159 
F 2d 795—'Sulovitz v. U. S., DC.Pa., 
64 FSupp 637 

NY—Riley v. Agwilines, Inc, 73 N. 
E 2d 718, 296 N.Y 402—Raia v. 
Grace Line, 108 N.Y S 2d 137, 279 
App Div 647. 

Seaworthiness with respect to: 
Charter parties see supra § 36 
Liability of charterer for personal 
injuries see supra § 34 
Passengers see infra § 184. 

Stevedore is seaman for the pur¬ 
pose because he is doing a seaman’s 
work and incurring a seaman’s haz¬ 
ard 

U S —Seas Shipping Co. v. Sieracki, 
Pa, 66 SCt 872, 328 US 85, 90 L. 
Ed. 1099, rehearing denied 66 S Ct 
1116, 328 US. 878, 90 LEd 1646— 
Fine v U. S., DCNY, 66 FSupp 
768 

NY.—Raia v Grace Line, 108 N.Y.S 
2d 137, 279 App Div. 647. 

Longshoremen on pier is within 
doctrine.—Stnka v. Netherlands Min¬ 
istry of Traffic, C.AN.Y., 185 F.2d 
555, certiorari denied Netherlands 
Ministry of Traffic v Strika, 71 S.Ct 
614, 341 U.S. 904, 95 L.Ed 1343. 

Recovery for wrongful death under 
state statute 

Where widow of stevedore, killed 
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while unloading a vessel in port, 
brought libel to recover under state 
wrongful death statute, widow could 
not rely on unseaworthmess of ves¬ 
sel, but was limited to her asseited 
cause of action by reason of negli¬ 
gence of the vessel, her owners and 
crew—Graham v The Novarchos 
Koundounotis, DC Pa, 99 FSupp. 
450 

42. US.—Seas Shipping Co v. Sier¬ 
acki, Pa, 66 S.Ct 872, 328 US. 85, 
90 LEd 1099, rehearing denied 66 
SCt 1116, 328 U.S 878, 90 LEd. 
1646. 

43. U S.—Seas Shipping Co v Sier¬ 
acki, supra—Graham v. The Novar¬ 
chos Koundounotis, DC Pa, 99 F. 
Supp. 450—Bochantm v Inland 
Waterways Corp, DC Mo, 96 F. 
Supp 234, appeal dismissed, CA, 
191 F.2d 734—Redern v. Jarka 
Corp , D C Me , 82 F Supp 285— 
Shelton v Seas Shipping Co, DC. 
Pa, 75 FSupp. 195 

N.Y—Raia v. Grace Line, 108 NY.S 
2d 137, 279 App Div. 647 

44. US—Seas Shipping Co v. Sier¬ 
acki, Pa, 66 'SCt. 872, 328 U& 
85, 90 LEd 1099, rehearing denied 
66 SCt 1116, 328 U.S 878, 90 LEd. 
1646—Rochantm v Inland Water¬ 
ways Corp, D C.Mo, 96 FSupp. 
234, appeal dismissed, CA, 191 F. 
2d 734—Redern v Jarka Corp., D. 
C.Me., 82 F Supp 285—Shelton v. 
Seas Shipping Co., D.C Pa., 75 F. 
Supp. 195. 

N.Y—Raia v. Grace Line, 108 NYS. 
2d 137, 279 App.Div 647. 

Proof of owner’s negligence is not 
necessary—Seas Shipping Co. v. 
Sieracki, Pa, 66 S.Ct. 872, 328 US. 
85, 90 LEd 1099, rehearing denied 
66 S.Ct 1116, 328 US 878, 90 LEd 
1646—Fodera v. Booth American 



§ 85 

character. 45 

Where the ship remains under the control of the 
shipowner 46 the obligation of seaworthiness is pe¬ 
culiarly and exclusively his obligation, 47 and is an 
obligation he may not delegate 48 or contract away 
as to any workman within the protection of the 
obligation. 49 When the shipowner surrenders con¬ 
trol of any part of the ship to an independent con¬ 
tractor, the owner’s duty of seaworthiness as to the 
part surrendered extends only up to the time the 
independent contractor assumes control; 50 and, if 
the agents or employees of the mdependent con¬ 
tractor, while he is in control, create an unsafe con¬ 
dition where none existed before, the shipowner 
is not liable for accidents resulting therefrom. 51 

Seaworthiness of a vessel contemplates not only 
its fitness for the safe transportation of cargo, but 
also its being equipped with safe and proper appli- 
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ances in good order and condition 52 A vessel with 
a hydrogen house containing explosive and highly 
inflammable free hydrogen vapor is not seaworthy. 53 
The failure to have any life-saving equipment aboard 
a vessel renders it unsea worthy. 6 4 A longshore¬ 
man may not claim that the ship is unseaworthy be¬ 
cause, while stowing pipe in the hold of the ship, 
the listing of the vessel causes the pipe to roll on 
him. 55 

It is essential that the vessel be unseaworthy with 
respect to the instrument whereby the injuries are 
occasioned. 56 Liability for an unseaworthy vessel 
should obtain only when the individual affected is 
entitled to rely, and does rely, on the seaworthiness 
of something actually unseaworthy. 57 Where the 
stevedore or longshoreman is directed by his em¬ 
ployer to eliminate or remove an obvious danger on 
board ship, the shipowner is not liable for injuries 
on the ground of unseaworthiness. 58 
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Shipping- Corp, DCNI, 66 F Supp 
319, affirmed, CCA, 159 F2d 795— 
Bruszewski v Isthmian S S Co., D. 
C Pa, 66 F Supp 210, affirmed, C-C.A, 
163 F2d 720, certiorari denied 68 S 
Ct. 451, 333 U S 828, 92 L Ed. 1113. 

45. U S —Seas Shipping Co v. Sier- 
acki, Pa, 66 S Ct 872, 328 US 85, 
80 LEd. 1099, rehearing denied 66 
SCt 1116, 328 US 878, 90 LEd. 
1646—Rederu v Jarka Corp , I> C. 
Me, 82 F.Supp 285—Shelton v. 
Seas Shipping Co, DC Pa., 75 F 
Supp 195 

N\Y—Raia v Grace Line, 108 N.TS. 
137, 279 AppDiv. 647. 

46. U.S.—Lauro v U S, CCA.NT, 
162 F.2d 32, motion granted in part 
and denied m part, 163 F 2d 642. 

47. U.S.—'Seas 'Shipping Co. v. Sier- 
acki, Pa, 66 S.Ct 872, 328 US. 85, 
90 LEd. 1099, rehearing denied 66 
SCt 1116, 328 US. 878, 90 LEd 
1646. 

Duty is absolute and continuous 
where shipowner has control, and the 
shipowner may not discharge the du¬ 
ty solely by furnishing a sound ship 
and making suitable equipment avail¬ 
able—Lauio v U «S, CCANI, 162 
F.2d 32, motion granted in part and 
denied m part 163 F 2d 642. 

48. US —'Seas Shipping Co. v. Sier- 
acki, Pa, 66 S.Ct 872, 328 US 85, 
90 LEd, 1099, rehearing denied 66 
SCt 1116, 328 US. 878, 90 LEd. 
1646—Vitozi v. Balboa Shipping 
Co., D.CMass, 69 F Supp 286, af¬ 
firmed, C.C A, 163 F 2d 286. 

49. U S —Seas Shipping Co. v. Sier- 
1 acki, Pa, 66 SCt 872, 328 U.S. 85, 

90 LEd 1099, rehearing denied 66 
SCt 1116, 328 U.S. 878, 90 LEd 
* 1646. 

50. U.S.—Iyauro v. TJ. S., C.OA.2ST.Y., 


162 F.2d 32, motion granted in part 
and denied in part, 163 F 2d 642— 
Greer v U. >S , D C 1ST Y, 94 F Supp 
397—Eagle Indemnity Co., to Use 
of Beall v U S. Lines Co., D C.Md., 
86 F.Supp 949. 

51. U.S—Lauro v. U S , CCA.N.T, 
162 F 2d 32, motion granted in 
part and denied in part, 163 F.2d 
642 

52. Or —Marstaller v Albina Dock 
Co, 229 P.2d 269, 191 Or 145. 

Breaking of shackle supporting boom 
U S —Seas Shipping Co v. Sieracki, 
Pa., 66 S Ct 872, 328 U.S 85, 90 L 
Ed 1099, rehearing denied 66 S Ct 
1116, 328 US 878, 90 LEd. 1646. 
Defect in swivel linir in cargo-loading 
gear 

U S —Sulovitz v. U 'S, D.C.Pa., 64 F 
Supp 637. 

Hatch beam 

U S —Landgraf v. U. S., D.C.Pa., 75 
F.Supp 58. 

Permitting unboxed thermometer 
pipe in hold 

U S —Fodera v. Booth American 
'Shipping Corp , D C N Y, 66 F 

Supp. 319, affirmed, C C.A., 159 F.2d 
795 

Winch 

US—Gill v. U S., DC2ST.Y, 85 F 
Supp. 717, affirmed, C.A., 184 F.2d 
49. 

If ship’s officers use unsuitable 
equipment, the shipowner is liable 
for damage therefrom, even though 
suitable equipment was available — 
Lauro v. U S, C.CA.N’.Y, 162 F 2d 
32, motion granted in part and de¬ 
nied in part 163 F.2d 642. 

Breaking of cable on lifting gear 
Where hinged hatch cover, weigh¬ 
ing several tons, was opened by 
means of ship’s lifting gear, and 
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longshoreman operating winch, 
thinking that cover had passed verti¬ 
cal position, slackened cable, but cov¬ 
er instead of falling open, started to 
fall shut and longshoreman thereup¬ 
on reversed winch with result that 
cable broke and longshoreman was 
injured, as result of which he died 
six months later, longshoreman's 
executrix could not recover from 
shipowner under maritime law on 
theory that ship and appliances were 
unseaworthy, because she failed to 
show that wire cable did not meet 
minimum standards required for rea¬ 
sonable purposes for which it was to 
be used —Shelton v. Seas Shipping 
Co, DC Pa, 75 F-Supp. 195. 

53* U S —Amendola v. U. S., DON 
Y., 74 F.Supp. 488. 

54. U.S —Bochantin v. Inland Wa¬ 
terways Corp, DC Mo, 96 F Supp 
234, appeal dismissed, C.C.A, 191 F. 
2d 734. 

55. U S.—Miranda v. Isthmian S S. 
Co., D C.Cal, 96 F Supp. 607. 

56. U.S—Bruszewski v. Isthmian S 
S Co., DC Pa., 66 F.Supp 210, af¬ 
firmed, CCA, 163 F 2d 720, certio¬ 
rari denied 68 SCt 451, 333 U.S. 
828, 92 LEd. 1113. 

57* U S.—Bruszewski v. Isthmian S 
S. Co, CCAPa, 163 F 2d 720, cer¬ 
tiorari denied 68 S.Ct. 451, 333 U.S 
828, 92 LEd 1113. 

58. Broken boom 

U.S—Bruszewski v. Isthmian S S. 
Co, C.CAFa. f 163 F.2d 720, cer¬ 
tiorari denied 68 S.Ct 451, 333 U. 
S. 828, 92 LEd. 1113—Bruszewski 
v. U. S War Shipping Administra¬ 
tion, D.CPa., 88 FSuPP. 962, af¬ 
firmed, C.A., Bruszewski v. U. S., 
181 F 2d 419, certiorari denied 71 
S.Ct 87, 340 US. 865, 95 LEd. 632 
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Employees other than stevedores or longshore- 
men. The authorities are not m agreement on the 
question whether the obligation of a shipowner to 
provide a seaworthy vessel for seamen and steve¬ 
dores or longshoremen should be extended to em¬ 
brace other employees of independent contractors 
who do work on or about the ship. 59 In some cases 
the courts, including the federal court of appeals 
for the second circuit, have restricted the obligation 
of the shipowner to provide a seaworthy vessel to 
stevedores and longshoremen m addition to seamen, 
and have declined to impose liability for personal 
injuries sustained by other employees of independent 
contractors while working on or about the ves¬ 
sel. 60 Such employees still remain business guests 
or invitees only. 61 In other cases the obligation of 
seaworthiness of the shipowner, and consequent 
liability of the owner for personal injuries sustained 
for failure to provide a seaworthy vessel, have been 
extended to other employees of independent con¬ 
tractors 62 and, in some instances, to employees of 
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other persons, 63 at least where the duties of the 
employees on or about the vessel approximate those 
of a seaman or stevedore engaged in ship service. 64 

Contributory negligence and assumption of risk. 
Contributory negligence of the injured person is not 
available to the shipowner as a defense to a suit 
for personal injuries grounded on the owner’s fail¬ 
ure to provide a seaworthy vessel, 65 nor is the 
doctrine of assumption of risk available. 66 

Joint and several liability; liability over. Where 
a shipowner is sued for personal injuries sustained 
as a result of his failure to provide a seaworthy 
vessel and other persons are joined as defendants 
whose responsibilities are premised on different 
grounds, the liability of the shipowner is several 
and not joint. 67 In a proper case a stevedoring or 
other contractor may be held liable over to a ship¬ 
owner who has been compelled to pay damages to 
an employee of the contractor because of injuries 
sustained due to the unseaworthy condition of the 
vessel. 68 


59. U.S.—Bochantm v. Inland Wa¬ 
terways Corp, DC.Mo., 96 F Supp 
234, appeal dismissed, CA, 191 F 
2d 734 

60. IT S —Mikkelsen v. The Gran¬ 
ville, C.A.N.Y, 192 F.2d 809—Mar¬ 
tini v. U S., C A N.Y., 192 F 2d 649, 
certiorari denied 72 S Ct. 759, 343 

US 926, 96 LEd-Lopez v U. 

S, DC.NY., 102 F.Supp. 870—Laf- 
foon v.U.S.DC N.T., 101 F Supp. 
823—Muratore v. U. S, D C N Y., 
100 F.Supp 276. 

Employee of contract repairman 

U.S—Martini v. U S , C A.N.Y., 192 
F 2d 649, certiorari denied 72 S.Ct. 

759, 343 US 926, 96 LEd.- 

O’Connell v Naess, CANY, 176 F. 
2d 138—Peterson v. U. 3, DCN.Y., 
80 F.Supp 84 

Cleaner of hollers and tanks 

U.S—Rich v U. S, C.ANY, 192 F 
2d 858—Guernm v U. S, C C.A.N. 
Y, 167 F 2d 352, certiorari denied 
69 SCt. 65, 335 US 843, 93 LEd 
393. 

Painter 

U.S.—Santiago v U. <S„ D CN.Y., 102 
F Supp. 425—Lundberg v. Pruden¬ 
tial S S. Corp,, DC.NY., 102 F. 
Supp. 115. 

Shipyard rigger 

US.—Fine v. U. S, D.O.N.Y., 66 F. 
Supp. 768. 

Shore carpenter making repairs on 
vessel 

U.S.—Armento v. U. S., DC.NVY., 74 
F.Supp 198. 

61. US^Gu$rrini. v. TJ. & , C C.A N 
Y., 167 F 2d ,362, certiorari denied 
69 S.Ct 65, 336 U.S 843, 93 L.JEd. 

, 393-—Peterson, v, U. S„ P.C.N<Y. r 80 


F Supp 84—Armento v. U. S, DC 

NY, 74 F Supp 198. 

62. Cannery laborer who was or¬ 
dered to go on vessel, which was 
owned jointly by his employer and 
others, to repair the engine of the 
ship was entitled to recover damag¬ 
es.—Bow v. Pilato, D C Cal., 82 F. 
Supp 399. 

Carpenter employed “by ship sup¬ 
pliers, and actually working in ship 
preparing it to receive a cargo re¬ 
quiring special provision for storage, 
was rendering service necessary in 
the performance of the ship’s busi¬ 
ness of carrying cargo, and, hence, 
was entitled to redress for injuries 
resulting from unseaworthmess of 
ship —Sulovitz v. U, S,D C.Pa., 64 F 
Supp 637. 

Cleaner 

Shipowner owes as much of an ob¬ 
ligation of seaworthiness to cleaner 
as is owed to stevedore.—Christian¬ 
sen v. U S , D C Mass , 94 F Supp 
934, affirmed, CA, 192 F.2d 199. 

Ship ceiler 

Occupation of ship ceiler, who 
shores cargo in a ship to prevent car¬ 
go from shifting during voyage, is in 
the same class as stevedoring, and 
doctrine of unseaworthmess applies 
—Eagle Indemnity Co., to Use of 
Beall v. U S. Lines Co, D C.Md, 86 
F.Supp 949. 

63. Employee of shipper 

In action in admiralty on ground 
of unseaworthiness, 1 for death which 
resulted when shipper who employed 
decedent and who, as shipper was 
loading grain on defendant’s barge 
which was moored in navigable, nver, 
directed decedent to go .on barge to 
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help close a hatch, and decedent fell 
into nver from barge and was 
drowned, fact that defendant barge 
owner was not employer of decedent 
or that decedent was not regularly 
employed to load barge did not pre¬ 
clude recovery—Bochantm v Inland 
Waterways Corp , D C Mo , 96 F Supp 
234, appeal dismissed, CA., 191 F 2d 
734. 

64* U S.—Bochantm v Inland Wa¬ 
terways Corp, supra 

65. U S —Graham v The Novarehos 
Koundounotis, DC Fla, 99 F Supp 
450—Bochantm v. Inland Water¬ 
ways Corp,, D C Mo , 96 F Supp, 
234, appeal dismissed, CA, 191 F. 
2d 734 

Apportionment or mitigation of dam¬ 
ages see infra § 86 f. 

In action, in state court 
NY—Raia v. Grace Line, 108 N.Y S. 
2d 137, 279 App Div. 647. 

66. U.S—Bochantm v. Inland Wa¬ 
terways Corp, DC.Mo, 96 F.Supp 
234, appeal dismissed, D C Mo., 191 
F.2d 734—Fodera v. Booth Ameri¬ 
can Shipping Corp, D.CN.Y, 66 F 
Supp. 319, affirmed, C.C.A., 159 F*2d 
795 

67. Joinder of contractor construct¬ 
ing ship and subcontractor 

U S.—Seas Shipping Co. v. Sieracki, 
Pa, 66 S.Ct 872, 328 U.S. 85, 90 L. 
Ed. 1099, rehearing denied 66 S Ct, 
1116, 328 U.S. 878, 90 LEd 1646 

68. Shipowner as volunteer in set¬ 
tling action 

Any unseaworthiness caused by 
list of vessel did not cease to operate 
as a cause of injury to employee of 
stevedoring company on whom a bale 
fell which was being hoisted from 
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§ 86. Actions 

a. In general 

b. Limitations and laches 

c. Parties and pleading 

d. Evidence 

e. Trial 

f. Damages 

g. Proceedings for exoneration from lia¬ 

bility 

a. In General 

Where special statutory provisions give a remedy 
against a vessel or her owners for personal injuries sus¬ 
tained on or about the vessel, there must be a compli¬ 
ance with such provisions. 

In some jurisdictions special statutory provisions 
give a remedy against a vessel or her owners for 
personal injuries sustained on or about the vessel, 69 
in which case there must be a full compliance with 
the statutory provisions authorizing such a pro¬ 
cedure. 70 Where the statute provides an exclusive 
remedy in equity against the vessel, an action at law 
is improper. 71 

b. Limitations and Laches 

The rules governing limitations and laches in admir¬ 
alty apply In suits in admiralty to recover damages for 
personal injuries sustained by a person on or about a 
vessel. 

Where suit is brought in admiralty to recover 
damages for personal injuries sustained by a person 
on or about a vessel, the rules of admiralty relative 


to limitations and laches apply. 72 Where a com¬ 
mon-law action was brought but dismissed without 
prejudice to plaintiff’s right to sue in admiralty, the 
delay in bringing the suit in admiralty is not 
laches. 73 Where the circumstances of the case in¬ 
dicate that the delay was not inequitable, the libel 
is not barred for laches. 74 

In an action in the federal courts to recover dam¬ 
ages for personal injuries sustained by a person on 
or about a vessel m navigable waters initiated by 
complaint the principles of admiralty as to laches 
apply. 75 

c. Parties and Pleading 

The general rules governing parties and pleading In 
civil actions and in admiralty ordinarily are applicable 
In actions or proceedings to recover for personal injuries 
sustained by persons on or about a vessel. 

General rules governing parties in civil actions, 
and in admiralty when suit is brought m that court, 
ordinarily apply in actions or proceedings for per¬ 
sonal injuries sustained by persons on or about a 
vessel. 76 Where a shipowner is sued by an em¬ 
ployee of a stevedoring contractor or other in¬ 
dependent contractor for damages for personal in¬ 
juries sustained by the employee on or about the 
vessel the shipowner, in a proper case, may im¬ 
plead the employer of the injured employee m 
conformity with Admiralty Rule 56, 28 U.S C.A., 
or under Federal Rules of Gvil Procedure, rule 14, 
28 U.S.C.A. 77 Where the libel against the ship- 


hold, where employee was working, 
to deck, merely because stevedoring 
company continued to run the winch 
used to raise bales, so as to render 
injury solely result of its negligence 
and render vessel owner a volunteer 
m settling action for injuries brought 
against vessel owner by employee, 
and therefore not entitled to indem¬ 
nity from stevedoring company — 
Redern v Jarka Corp., D C Me, 82 F 
Supp 285. 

69. Ga.—Walter v. Kierstead, 74 Ga 
18 

68 C J P 320 note 72 
Actions for personal injuries: 

Against master of vessel, see supra 
§ 71. 

By 

Passengers on vessel see infra 
§§ 198-202. 

-Seamen or longshoremen, or 
stevedores as seamen, under 
Jones Act see Seamen §§ 207- 
216 

Jurisdiction in admiralty or state 
courts see Admiralty § 62 
Proceedings to procure compensation 
under Longshoremen's and Harbor 
Workers 1 Compensation Act see the 
C.J.S. title Workmen's Compensa¬ 


tion Acts §§ 414-825, also 71 C J. P 
951 note 88 et seq. 

70. US—The G H Montague, CC. 
N.Y.,- 10 P.Cas No.5,377, 4 Blatchf. 
461 

58 C J. p 320 note 73. 

71. Or.—Cordrey v. The Bee, 201 P. 
202, 102 Or. 636, 20 A.L R 1079. 

72. U.S—The Adour, D.C.Md, 21 F. 
2d 858. 

Limitations and laches in admiralty 
see Admiralty § 87. 

Applicability of limitations or lach¬ 
es 

In maritime tort action by injured 
longshoreman in federal district 
court, doctrine of laches applied 
rather than doctrine of limitations — 
Apica v. Pennsylvania Warehousing 
& Safe Deposit Co., DC Pa, 101 F. 
Supp. 575. 

73. U S.—Lincoln v. Cunard SS. Co , 
N.Y, 221 F. 622, 137 CCA. 346. 

74. US—The Adour, DCMd, 21 F. 
2d 858. 

58 C J. p 320 note 87. 

75. U S —Apica v Pennsylvania 

Warehousing & Safe Deposit Co., 
D.C Pa., 74 F Supp. 819. 
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Complaint held not barred by laches 
A complaint for personal injuries 
filed June 1$, 1947, for maritime tort 
which occurred on Sept 30, 1944, was 
timely under admiralty law doctrine 
of laches —Apica v. Pennsylvania 
Warehousing & Safe Deposit Co., su¬ 
pra. 

76. U.S—Benevento v. U. S, D.CN. 
Y, 68 F.Supp 347. 

Parties 

Generally see Parties 9 1 et seq. 

In admiralty generally see Admir¬ 
alty §§ 92-97. 

77. U.S —Altadona v. U S , DCNI, 
91 F Supp 33—Severn v U S-, D.C. 
N.Y, 69 F.Supp. 21. 

Bringing in new parties in admiralty 
generally see Admiralty § 102. 
Right of shipowner to contribution 
or indemnity see supra § 85 d 
Third party practice in federal courts 
generally see Federal Courts § 
123 e 

Contractor properly impleaded 
In libel by injured employee of 
stevedoring company against the 
United States and shipping company 
for injuries sustained by the em¬ 
ployee while unloading vessel, steve¬ 
doring corporation was properly lm- 
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owner by the contractor’s employee is dismissed, the 
claim by the shipowner against the impleaded con¬ 
tractor for indemnity will also be dismissed. 78 

Pleading . General rules regulating pleading 
usually apply in actions or proceedings to recover 
for personal injuries sustained on or about a ves¬ 
sel 79 The libel, or declaration, petition, or com¬ 
plaint must state all the facts material to libelant’s 
or plaintiff’s cause of action, 80 showing the duty 
owed by the owner to the person injured. 81 Where 
the injury resulted from defective appliances, the 
libel must allege that they were furnished by the 
ship 82 A general allegation of negligence is in¬ 
sufficient. 83 There must be a compliance with a 
statute requiring the complaint to be verified. 84 A 
libel for injuries resulting from a defective condi¬ 
tion of the vessel may be amended to state the par¬ 
ticulars of the defect. 85 

The general rules as to issues, proof, and vari¬ 
ance ordinarily control. 86 

d. Evidence 

(1) In general 


(2) Admissibility 

(3) Weight and sufficiency 

(1) In General 

The general rules relating to evidence in civil ac¬ 
tions or proceedings in admiralty, including the gen¬ 
eral rules governing presumptions and burden of proof, 
ordinarily apply in actions or proceedings for injur es 
to persons on or about a vessel. 

The general rules relating to evidence in civil 
actions or proceedings in admiralty ordinarily ap¬ 
ply in actions or proceedings for injuries to persons 
on or about a vessel. 87 In accordance with these 
rules the court will indulge in proper presumptions 
arising from the facts proved. 88 The leaving open 
of an ordinary hatchway in port raises no presump¬ 
tion of negligence on the part of the ship, 89 and, 
if a stevedore falls through such a hatchway, the 
presumption is that he himself was negligent. 90 
No presumption of negligence arises because of the 
breaking of a new rope. 91 

The burden is on complainant or libelant to prove 
every essential fact necessary to support his cause of 
action. 92 He has the burden of proving defendant’s 


pleaded as a respondent, where im¬ 
pleading petition alleged facts that 
constituted a claim for indemnity 
from the stevedore company, based 
on provisions of a contract between 
stevedoring company and the United 
States under which the stevedoring 
company was unloading the vessel 
at the time its employee was injured. 
—Benevento v. U. S., 3>.CN.Y., 68 F 
Supp. 347. 

General allegation In. petition 

Where longshoreman who was in¬ 
jured in fall brought libel against 
shipowner alleging that the ship sup¬ 
plied defective equipment, allegation 
of petition of impleader filed by own¬ 
er against the longshoremans em¬ 
ployer that, if the longshoreman was 
injured, the injury was caused by 
negligent acts or omissions of the 
employer, was too general and set 
forth a mere conclusion—Cataldo v. 
A/S GUttre, D.C.N.Y., 41 F Supp. 665 

Exceptions to petition 

Where longshoreman’s libel for m- 
j’unes sustained in fall, brought 
against shipowner, alleged negligence 
consisting m the ship supplying de¬ 
fective equipment, and the owner 
filed petition of impleader against the 
longshoreman’s employer alleging 
that acts and omissions alleged m the 
libel were those of the employer and 
not of the shipowner, employer’s ex¬ 
ceptions to the petition were sus¬ 
tained, sinqe impleader appeared to 
rest on alleged breach of duty owed 
to the longshoreman by the ship and 
not by the employer.—Cataldo v. A/S 
Glittre, supra. 


78. U S —Romano v U S., D.C N.Y., 
90 F.Supp 15. 

79. N J —Lynch v United Fruit Co , 
71 A 2d 344, 4 NJ. 24. 

80. Wis.—Phillips v. Portage Trans¬ 
it Co, 118 NW. 539, 137 Wis. 189. 

58 C.J, p 320 note 93 

81. U S —The Silverado, D C Or., 14 
F 2d 243 

58 C.J. p 320 note 94. 

82. US —Spiess v. Sommarstrom 
Ship Building Co, CCA Or., 272 F. 
109. 

83. N J.—Lynch v United Fruit Co , 
71 A.2d 344, 4 N J 24 

Puerto Rico —Valdivieso v. Insular 
Line, 6 Puerto Rico Fed 484. 

84. U.S—The G H Montague, CC 
NY, 10 FCas No 5,377, 4 Blatchf 
461 

85. US—The Saranac, DC NY, 132 
F 936 

86. Evidence admissible under 
pleadings 

U S —Miller v The Sultana, CANY., 
176 F 2d 203, certiorari denied 70 
S.Ct. 303, 338 U.S 907, 94 L Bd 
558. 

58 C J. p 321 note 17 [d] (2), [e]. 

87. U S—Lauricella v. U, S„ CA.N 
Y, 185 F.2d 327. 

88. Performance of duties 

It is presumed that the shipowner 
has performed his duties to the per¬ 
son working on the ship—Aurigem- 
ma v. Nippon Yusen Kaisha Co., 144 
IN.E 495, 238 N.Y 183. 
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Duty to provide safe place to work 
Employees of firm engaged to make 
alterations on respondent's barge, 
killed by explosion, must be pre¬ 
sumed to*have relied on customary 
precautions having been taken to pro¬ 
vide them with safe place to work — 
Johnson v Kosmos Portland Cement 
Co, CCAKy, 64 F 2d 193, certiorari 
denied Kosmos Portland Cement Co. 
v Johnson, 54 S Ct 60, two cases, 290 
US. 641, 78 L.Ed 557. 

Xioading of lumber 

No presumption exists that ship’s 
officers interfered with loading of 
lumber under independent contract 
with master stevedore, or that offi¬ 
cers knew which method of loading 
was best, or that overlapping method 
was used and not stripping method, 
with respect to navigation company’s 
liability for longshoreman’s injuries 
sustained while assisting in unload¬ 
ing steamship —Litwmowitch v 
Oriental Nav Co, 166 A. 911, 311 Pa. 
257. 

89. U.S—The Gladiolus, D.CGa, 21 
F 417, affirmed, CC, 22 F. 454. 

90. U S.—The Gladiolus, supra. 

58 C J p 321 note 13. 

91. US—Ignetti v Intall, C.CAN. 
Y, 290 F 953. 

92. U.S —The Sachem, D.C.N.Y., 5 
F.Supp. 417. 

58 C.J p 320 note 4. 

Status of injured person 
Person injured m fall on stairway 
of fishing boat had burden of proof 
to establish that he boarded boat on 
invitation of barker m employ of ves¬ 
sel as claimed—The Sachem, supra. 
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negligence 93 and that such negligence proximately 
caused the injury. 94 A licensee charging reckless, 
willful, or wanton acts need not prove a particular 
intent to injure him 95 The burden of proving mat¬ 
ters of defense is on defendant 96 In some ju¬ 
risdictions, plaintiff has the burden of proving free¬ 
dom from contributory negligence. 97 

Happening of accident; res ipsa loquitur. In the 
absence of special circumstances sufficient to bring 
into operation the doctrine of res ipsa loquitur, the 
mere happening of an accident to a person on or 
about a vessel is not proof, and does not raise a 
presumption, of negligence. 98 Under the doctrine 
of res ipsa loquitur where the instrument which 
caused the injury is shown to be under the manage¬ 
ment of defendant and the accident is such as in 


the ordinary course of things does not happen if 
due care has been exercised, the happening of the 
accident affords reasonable evidence that the ac¬ 
cident arose from want of due care. 99 Where the 
doctrine of res ipsa loquitur applies, the burden is on 
defendant to establish that he exercised due care. 1 
The doctrine applies only where the party sought 
to be charged was in exclusive control of the 
instrument which caused the damage. 2 

Seaworthiness. In a proceeding by an employee 
of an independent contractor, such as a longshore¬ 
man or stevedore, against a shipowner to recover 
damages for personal injuries sustained as a result 
of the unseaworthiness of the vessel, the burden is 
on such employee to establish the unseaworthiness. 3 


93. U S —Lauricella v U. S, CAN. 
Y, 185 F.2d 327—Doll v. Scott Ta¬ 
per Co., CCA.Pa, 91 F2d 860— 
Sommerseth v U S, D C.Pa , 91 F. 
Supp. 457—The Prince Rupert 
City, DC Fla, 30 F-Supp 755. 

Ill—Herbst v Levy, 279 Ill.App 353. 
N J.—Moran v Moore-McCormack 
Lines, 36 A 2d 415, 131 N J Law 
332, affirmed 39 A 2d 136, 132 NJ. 
Law 171. 

58 CJ. p 321 note 5. 

Appliances, equipment, and tackle 
US.—Glover v. Compagme * General e 
Transatlantique, CCA Tex , 103 F. 
2d 557, certiorari denied 60 S Ct. 83, 
308 US. 550, 84 L Ed 462—Hen- 
dneksen v. Hugh Roberts & Son, D. 
CNI., 74 F.Supp. 72—Pugliese v. 
Panama Transport Co, DCNY, 65 
FSupp. 433—The Mercier, DC Or, 
5 FSupp 511—The Nyhorn, DO. 
NT, 4 F.Supp. 403 
58 CJ p 321 note 5 [a] (2). 
Capsizing’ person In other boat by 
wave or swell 

La—Tolle v, Higgins Industries, 
App, 25 So.2d 744, reversed on oth¬ 
er grounds 31 So 2d 730, 212 La. 
173. 

Defective rope 

U S —Colvin v. Kokusai Kisen Ka- 
bushiki Kaisha, C.CATex., 72 F.2d 
44. 

Open hatch 

U S —The Vinemoor, C C.A Or, 75 F. 
2 d 28 

Shifting of burden 
Burden of proving negligence on 
part of a ship, its master, or crew, 
which rests on libelant seeking to 
recover for injuries allegedly caused 
by negligence of master or crew, 
never shifts to respondent—Lamb v. 
Interstate & S. Co., C C.A.Ohio, 149 
F.2d 914, 

94 . u 3 —Anderson v. Lorentzen, C. 
6 .A.N t. f 160 F.2d 173—Lamb v. 
Interstate S. S. Co., C.C«^.Ohio, 149 


F 2d 914—Doll v Scott Paper Co, 
C.C A Pa , 91 F 2d 860—Sommer- 

seth v. U. S, DC Pa, 91 FSupp 
457—The Prince Rupert City, D C. 
Fla, 30 FSupp 755—The Mercier, 
DC Or , 5 F.Supp 511 
Cal—Peterser* v. Klitgaard, 299 P 
54, 212 Cal. 516, certiorari denied 
Peterson v Naknek Packing Co , 52 
SCt 128, 284 US 672, 76 L Ed 
569 

Ohio —Frommel v. Coney Island, 
App, 36 NE 2d 9. 

95. Mass—Freeman v United Fruit 
Co, 111 NE 789, 223 Mass 300. 

96. La.—E C Taylor Co v. New 
York, etc., Mail SS Co, 105 So. 379, 
159 La. 381. 

58 C.J p 321 note 14. 

97. U S.—McNally v. Zeller Marine 
Corp, DC NT, 77 FSupp 985. 

98. U.S —The Mercier, D.C Or., 5 F. 
Supp 511. 

99. U S.—Quinn v. Southgate Nel¬ 
son Corp, DON.Y., 36 F.Supp 373, 
affirmed, CCA, 121 F 2d 190, cer¬ 
tiorari denied Southgate Nelson 
Corp, v. Quinn, 62 S Ct 185, 314 U 
S 682, 86 L.Ed 546—Rose v, Ste¬ 
phens, etc., Transp Co, C.C.N Y., 
11 F. 438, 20 Blatchf 411. 

NY.—Gluckstein v. Martin, 278 N.Y. 

S. 129, 244 AppDiv 39. 

58 C J p 321 note 9 
Doctrine of res ipsa loquitur general¬ 
ly see Negligence §§ 220(2)~229 
( 12 ). 

Injury by gas 

Where plaintiff’s husband was 
found dead of carbon monoxide poi¬ 
soning in unventilated cabin next to 
engine room in defendant's motor 
yacht, res ipsa loquitur rule was ap¬ 
plicable.—Gluckstein v. Martin, su¬ 
pra. 

Doctrine held inapplicable 

( 1 ) In general—Herbst v. Levy, 
279 Ill.App. 353—58 C.J. p 321 note 
5 [a] (4). 


(2) Res ipsa loquitur was inappli¬ 
cable to accident m which laboier, 
employed by contractor to scrape fill 
from sides of scow and shape it so 
that crane could remove it, was in¬ 
jured when laborer and foreman 
sought to secure stern hauser which 
had started to slip—McNally v. Zel¬ 
ler Marine Corp., D.C N.Y., 77 F. 
Supp 985. 

Knowledge of latent defect 

Where independent contractor's 
employee was injured by collapse of 
platform which was furnished by de¬ 
fendant for unloading of ship, and 
collapse was caused by latent defect 
of eyebolt to which platform was 
fastened and defendant had no 
knowledge of such defect, res ipsa 
loquitur doctrine did not apply.— 
Moran v Moore-MoCormack Lines, 36 
A 2d 415, 131 N J Law 332, affirmed 
39 A.2d 136, 132 NJ.Law 171. 

Under statute 

A statute providing that, in all 
suits against proprietors of steam¬ 
boats for injuries arising to person 
or property from the bursting of the 
boiler of any steamboat, the fact of 
such bursting shall be taken os pri- 
ma facie evidence of defendant’s neg¬ 
ligence until he shall show that no 
negligence has been committed by 
him or those in his employment ap¬ 
plied to actions by a passenger, not 
on the vessel, the boiler of which ex¬ 
ploded, but on a vessel going up the 
river beside it.—Fay v. Davidson, 13 
Minn 523—58 C.J. p 571 note 78. 

1 . US.—Fill v. Cunard SS. Co., D.C. 
N.Y., 217 F. 84, affirmed 221 F. 622, 
137 C.CA. 346 

2 . U.S.—The Etna, D.C Pa., 43 F. 
Supp. 303—The Mercier, D C.Or., 
5 F Supp. 511. 

N Y —Massa V Nippon Yusen ICai- 
sha, 190 NE 641, 264 N.Y. 283. 

3. U.S—Gnllo v. U. S, C.AN.Y, 

177 F. 2 d 904—Romano v. U. S, D. 
C.N.Y., 90 FSupp. 15. , 
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Actions or proceedings to impose liability over . 
Where m action against a shipowner by an employee 
of an independent contractor for injuries received 
by such employee the shipowner impleads the em¬ 
ployer, the shipowner has the burden of proving 
that the injury resulted from the negligence or 
wrong of the employer. 4 

(2) Admissibility 

The general rules governing the admissibility of evi¬ 
dence in civil actions ordinarily are applicable in ac¬ 
tions or proceedings to recover damages for injuries sus¬ 
tained by persons on or about a vessel. 

The general rules governing the admissibility of 
evidence in civil actions, or m proceedings m ad¬ 
miralty where the suit is brought in that court, or¬ 
dinarily apply in actions or proceedings for dam¬ 
ages for injuries to persons on or about a ves¬ 
sel. 5 Evidence of a similar and subsequent accident 


§ 86 

is admissible to show defective appliances. 6 Evi¬ 
dence of the customary manner of unloading a ship 
is admissible to show negligence. 7 

(3) Weight and Sufficiency 

In an action or proceeding to recover damages for 
injuries to persons on or about a vessel, the party hav¬ 
ing the affirmative of an issue must establish it by a pre¬ 
ponderance of the evidence. 

The general rules governing the weight and suffi¬ 
ciency of evidence m civil actions, or the rules m 
admiralty where suit is brought m that court, ordi¬ 
narily apply m actions or proceedings to recover 
damages for injuries sustained by persons on or 
about a vessel 8 The burden of proving the af¬ 
firmative of any issue must be sustained by a pre¬ 
ponderance of the evidence. 9 Thus, a preponder¬ 
ance of the evidence is essential to establish defend¬ 
ant’s negligence 10 and that such negligence was the 


4 , XJ S.—Altadona v. U. S, D.C.N Y., 

91 FSupp. 33 

Bn Evidence held admissible 

( 1 ) In longshoreman's action for 
injuries sustained while employed on 
merchant vessel owned by United 
States, documents subpoenaed from 
respondent’s files, which were shown 
to have been made in regular course 
of business, and which tended to 
prove that one of the beam locks on 
hatch beam, which fell injuring li¬ 
belant, was missing, and that there 
was a duty placed on the loading ofU- 
■cers to inspect the hatch beams, were 
admissible.—Landgraf v. U. S, D.C 
Pa., 75 F.Supp 58. 

(2) In action against shipowner 
for injuries sustained by a longshore¬ 
man employed by stevedoring con¬ 
tractor while unloading vessel, refus¬ 
ing to allow defendant an opportuni¬ 
ty to explain by competent evidence 
■entry in a log book received in evi¬ 
dence of a survey made three days 
after accident was error —Raia v. 
•Grace Line, 108 N.YS.2d 137, 279 
App.Div 647. 

(3) In libel for death of stevedore 
struck by iron draft which was being 
lowered in hold, when winch through 
-disengagement’ of its gears caused 
the draft to swing, positive testimo¬ 
ny, by respondent’s witnesses, that 
bolt and nut were in place, was re¬ 
quired to be received where there 
was no positive testimony by any of 
libelant's witnesses that bolts were 
not in place when wmchmen started 
operations —>Sport;ello v. U. S., D C. 
.K.Y, 55 FSupp. 551. 

(4) Other evidence held admissible 
see 58 C J. p 321 note 17 [a]. 
.Evidence held Inadmissible 

(1) In longshoreman’s action for 
injuries sustained while vessel ‘was 
in port, commerce department rule 
with respect to closing of hatches be¬ 


fore proceeding to sea was inadmissi¬ 
ble—Schotis v. North Coast Steve¬ 
doring Co , 1 P.2d 221, 163 Wash, 305, 
78 ALR 1427. 

( 2 ) In action against shipowner 
tor injuries sustained by stevedore 
while unloading cargo, admission of 
testimony as to precautions taken by 
detendant after accident was error 
prejudicial to defendant—Ambrosino 
v. Cie De Navagacao Lloyd Brasileiro, 
47 N.Y S 2d 61, 267 App Div 910, re¬ 
hearing denied 48 NYS.2d 439, 267 
AppDiv. 961. 

(3) Other evidence held inadmissi¬ 
ble see 58 C J p 321 note 17 [b] [c]. 
Injury to person on another vessel 

Fact that an engineer was skillful 
may be proved by defendant, in an 
action by passenger on a nearby ves¬ 
sel to recover damages for the inju¬ 
ries caused by an explosion of a 
steam boiler on a steamboat, even if 
the engineer was not licensed, and a 
statute made it a crime to permit en¬ 
gineers to operate boilers on steam¬ 
boats unless they were licensed.— 
Fay v. Davidson, 13 Minn. 523. 

6 . US —Alaska SS. Co. v. Ratzeek, 
CC.A Alaska, 16 F.2d 210, 

7. N Y.—Kilroy v. Delaware, etc, 
Canal Co., 1 NYS. 779, 56 NY Su¬ 
per. 138, affirmed 24 N.E. 192, 121 
NY. 22. 

8 . U.S—Pugliese v. Panama Trans¬ 
port Co , DCNY, 65 F.Supp 433 

Ohio.—Frommel v. Coney Island, 
App., 36 N.E 2d 9. 

Evidence held sufficient 

(1) To show that alleged custom 
had not been brought to attention of 
owner so that he might have taken 
proper precautions—Christiansen v 
U. S„ CA.Mass., 192 F.2d 199. 

(2) To show willfulness and wan¬ 
tonness —The EC S. Inc. No. 72> D.C 
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N.J, 39 FSupp. 855, reversed on oth¬ 
er grounds, C.C.A., 130 F 2d 341. 
Evidence held insufficient 

(1) To establish an alleged custom. 
—The Anderson, D.C.Md., 37 FSupp. 
695 

(2) To show agent was owner pro 
hac vice—Palardy v American-Ha- 
wanan S *S Co., C.A Pa, 169 F.2d 619, 
certiorari denied, 69 S.Ct. 1521, 337 
US. 959, 93 LEd 1758. 

Corroboration 

Fact that deceased's’ companion 
who was only eyewitness of accident 
immediately reported the manner of 
deceased’s drowning strongly cor¬ 
roborated his testimony, m suit by 
widow against tugboat owner and in¬ 
surer for husband's death, that fish¬ 
ing boat operated by deceased ■was 
capsized by wave or swell created by 
passing tugboat and barge and re¬ 
futed any idea of deceased being 
drowned m any other manner—Tolle 
v Higgins Industries, 31 So.2d 730, 
212 La. 173. 

Testimony of actual conditions or of 
custom as prevailing 
In action for death of intestate 
who fell overboard from a barge, tes¬ 
timony as to actual conditions, such 
as weather, existing at time of acci¬ 
dent would prevail over testimony 
of custom —Fox v. Tice Towing Line, 
30 NYS 2d 306, 262 AppDiv. 1030, 
reversed on other grounds 43 N E 2d 
69, 288 N.Y. 663 

9. N.J.—Moran v. Moore-McCormack 
Lines, 36 A 2d 415, 131 N J.Law 332, 
affirmed 39 A 2d 186, 132 N J.Law 
171 

10 . U S —Phgliese v Panama Trans¬ 
port iCo , D.C.N.Y., 65 F Supp 433— 
The Prince Rupert City, D C Fla, 
30 F.Supp 755. 

N J.—Moran v. Moore-McCormack 
Lines, 36 A.2d 415, 131 N.J Law 
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proximate cause of the injury . 11 In various cases 
the sufficiency of the evidence has been adjudicated 
with respect to defendant’s negligence ; 12 his failure 


to furnish a safe place in which to work , 13 a safe 
passageway to and from that place , 14 or safe ap¬ 
pliances with which to work ; 15 whether defendant’s 


332, affirmed 39 A 2d 136, 132 N.J. 
Law 171. 

58 C J P 322 note 23. 

11. U S —The Prince Rupert City, D. 
CPla, 30 FSupp 755. 

Ohio —Frommel v. Coney Island, 
App, 36 NE 2d 9 

12. Evidence held sufficient 

(1) In general 

U S —Calanchini v Bliss, CCA Cal, 
88 F 2d 82 

Conn—Parmelee v Hiller, 29 A.2d 
586, 129 Conn 489 

Va.—Tidewater Stevedoring Corp v 
McCormick, 52 S E 2d 61, 189 Va 
158 

58 C J. p 322 note 24 [a] 

(2) To show that longshoreman 
was guilty of negligence which con¬ 
tributed to his injury —Palardy v 
U S, DC Pa, 102 FSupp. 534 

(3) To show that owner exercised 
due and reasonable care with respect 
to condition of ship and her loading 
equipment and that ship and her 
equipment were not unseaworthy — 
Andrade v. U. S., D.C.R 1, 94 F Supp 
170. 

Evidence held Insufficient 

(1) In general. 

U'S—Rich v U S, CAN'T,, 192 F. 
2d 858—Holub v Sword S. S. Line, 
CC.ATex., 132 F2d 206—Chris¬ 
tiansen v. U. S, DC.Mass, 94 F 
Supp 934, affirmed, CA, 192 F.2d 
199—Caldwell v. Sutton Line, DC. 
N.J, 79 FSupp. 796 
Ohio.—Frommel v. Coney Island, 
App , 36 NE 2d 9 
58 C J p 322 note 24 [b], 

(2) To show that longshoreman’s 
injuries were caused by respondent’s 
or defendant’s negligence, or by any 
unseaworthiness of the vessel or its 
appliances 

U.S —Caldarola v. U S , D.CN.T., 98 
F Supp 987—Greer v U. S , D C N 
Y, 94 FSupp 397, affirmed, CA, 
187 F 2d 5—Militano v States Ma¬ 
rine Corp , D C N.Y., 77 F Supp 438, 
Mass—Kelly v Eastern S S. Lines, 
179 NE. 921, 278 Mass. 361. 

(3) To sustain award against own¬ 
er of cabin cruiser for death of invit¬ 
ed guest who disappeared overboard. 
—Hutchinson v. Dickie, C C.A.Ohio, 
162 F.2d 103, certiorari denied 68 S 
Ct 208, 332 US 830, 92 L Ed 404 

13. Evidence held sufficient 
U.S—Martini v. V S., CA.N.Y, 192 

F 2d 649, certiorari denied 72 S Ct 

759, 343 US 926, 96 LEd- 

Puleo v. H. E Moss & Co., C C A N 
Y„ 159 F.2d 842, certiorari denied 
Todd Shipyard Corp v. Puleo, 67 
SCt. 1733, 331 US. 847, 91 LEd. 
1857, and H B Moss & Co v Puleo, 
67 S Ct. 1736, 331 U.S. 847, 91 L Ed 


1857—Sommerseth v. U. S, DC 
Pa, 91 FSupp 457 
58 C.J. p 322 note 25 [a] 

Evidence held insufficient 
US—Lynch v U S,CCANY,163 
F 2d 97—Laffoon v U S, DC NY, 
101 FSupp 823 
58 C J p 322 note 25 [b] 

Injury to longshoreman or stevedores 

(1) Evidence held sufficient—An¬ 
derson v. Lorentzen, CCA NY, 160 
F 2d 173—Kreste v. U S.CCANT, 
158 F 2d 575—Romano v U S, DC. 
NY, 90 FSupp 15—The Dalhem, D 
C Mass , 41 FSupp 718 

(2) Evidence held insufficient.— 
Whyatt v U S , D.C N Y , 92 F Supp. 
543—Condino v U S, DCNY., 73 F 
Supp 643—La Guerra v Brasileiro, 
DC.NY, 39 FSupp 668, reversed on 
other grounds, CCA, 124 F 2d 553, 
certiorari denied Brasileiro v. La 
Guerra, 62 SCt. 918, 315 US. 824, 86 
LEd. 1220 

(3) Evidence held to show steve¬ 
dore's injury was caused by negli¬ 
gent operation of ship’s appliances by 
his employer, and was not caused by 
unseaworthiness of ship or failure of 
owner to provide safe place to work 
—State of Maryland, for Use of 
Johnson, v U. S., C.C.A.Md, 165 F.2d 
911 

(4) Evidence held to show that re¬ 
sponsibility for proper illumination 
had passed to stevedore's employer.— 
Osnovitz v U. S, DCPa, 103 F Supp 
238. 

(5) Evidence held to show that 
ship’s officers should have known 
that longshoremen might be m hold 
of ship —Palardy v. U S., DCPa, 
102 F Supp 534 

(6) Evidence held to warrant con¬ 
clusion as to manner in which long¬ 
shoreman came to his death —The 
Ellenor, DC Fla, 39 FSupp 576, af¬ 
firmed, C C A., Freeman v. A. H Bull 
S S Co, 125 F 2d 774. 

Hatches 

(1) Evidence held sufficient. 

U.S—Gnllo v U S, CANT., 177 F. 

2d 904—Badalamenti v. U. S , D C. 
NY., 67 FSupp 575, affirmed in 
part and modified in part on other 
grounds, C.CA, 160 F 2d 422—The 
Black Eagle, DC Mass, 30 FSupp. 
16 

Cal—Petersen v. Klitgaard, 299 P 54, 
212 Cal 516, certiorari denied Pe¬ 
terson v Naknek Packing Co, 52 
SCt. 128, 284 US 672, 76 LEd 
569. 

58 C.J p 322 note 25 [a] 

(2) Evidence held insufficient — 
Lauricella v U. S , C A N.T., 185 F 
2d 327—The Vmemoor, CCAOr, 75 
F 2d 28—Goldberg v, U. S., D.C.N.Y, 
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91 F Supp 104—58 C J p 322 note 25 
[b] (2), (3) 

(3) Evidence held to show that 
owner was primarily liable and steve¬ 
doring firm secondarily liable for 
causing injuries sustained by long¬ 
shoreman when he fell through open 
hatch—Lo Bue v U S, C.A.N Y., 188 
F 2d 800. 

(4) Evidence held to show that 
owner had knowledge of open hatch 
—Muratore v U. S , D C N Y , 100 F 
Supp. 276. 

14. Evidence held sufficient 

U.S—Moran v U S, D C Mass , 82 
F Supp 525—Moragnel v Moore- 
McCormack Lines, D.C Md., 75 F 
Supp 969 

58 C.J. p 322 note 26 [a]. 

Evidence held insufficient 
U.S—Cannella v Lykes Bros. S. S 
Co, CAN.Y, 174 F 2d 794, certio¬ 
rari denied 70 SCt. 102, 338 US 
859, 94 L.Ed 526—Vacante v. U 
S, DCNY., 70 F.Supp 443—The 
Prince Rupert City, DC Fla, 30 F. 
Supp. 755—Weldon v. U. S„ D.C. 
Mass , 9 F.Supp 347. 

58 C J. p 322 note 26 [b]. 

15. Evidence held sufficient 

U S —Puleo v. H. E Moss & Co, 
D C.N Y., 66 F.Supp. 78, affirmed in 
part and reversed m part on other 
grounds, CCA, 159 F 2d 842, cei- 
tioran denied Todd Shipyard Corp 
v. Puleo, 67 S.Ct. 1733. 331 U S 
847, 91 LEd 1857, and H E. Moss 
& Co. v. Puleo, 67 SCt 1736, 331 
US. 847, 91 LEd. 1857 
58 C.J. p 322 note 27 [a]. 

Evidence held insufficient 

U S —Hendricksen v Hugh Roberts 
& Son, DCNY., 74 FSupp. 72— 
The Nyhorn, DCNY., 4 F.Supp. 
403. 

58 C J p 322 note 27 

Injury to long-shoremen or stevedores 
(1) Evidence held sufficient—Gill 
v U S, CANY, 184 F 2d 49—Porel- 
lo v. U S, C C.A.N T * 153 F 2d 605, 
affirmed in part and reversed in part 
on other grounds American Steve¬ 
dores, Inc v Porello, 67 S.Ct 847, 
330 US 446, 91 LEd 1011—Lopez 
v. American President Lines, CCA 
NY., 138 F.2d 914—De Luca v Shep¬ 
ard S. S Co, CCA.N.Y, 65 F.2d 566, 
modified on other grounds 67 F.2d 
437, certiorari denied 54 S Ct. 562, 
291 US 685, 78 LEd. 1072—Bryant 
v. Vestland, C C A Ga , 62 F 2d 1078— 
Andrade v. U S., DCRI, 94 F 
Supp. 170—Rawson v. Agwilines, 
Inc., D.C N.Y> 90 F.Supp 651—Iaria 
v. Silver Line, Limited, D.CNY, 56 
F Supp. 42—58 C J. p 322 note 27 £aj 
(1), (3), (5), (10). 
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negligence was the proximate cause of the injury ; 16 
and the extent of the injury inflicted . 17 Where a 
presumption of negligence arises from the manner 
in which the injury was received, defendant’s evi¬ 
dence must be sufficient to establish his freedom 
from negligence . 18 

Contributory negligence . In various cases the 
evidence has been held sufficient 19 or insufficient 20 
to establish contributory negligence, or sufficient 21 
or insufficient 22 to show freedom from contributory 
negligence. 

Seaworthiness . In proceedings by an employee of 
an independent contractor, such as a longshoreman 
or stevedore, against a shipowner to recover dam¬ 
ages for personal injuries sustained as a result of 


the unseaworthiness of the vessel, the evidence in 
various cases has been adjudged to be sufficient 23 
or insufficient 24 to establish unseaworthmess, or 
sufficient to show that the unseaworthiness was the 
proximate cause of the injury . 25 

Actions or proceedings to impose liability over . 
The sufficiency of the evidence has been determined 
in suits for indemnity by a shipowner against the 
employer of the injured employee 26 and in suits 
against the shipowner by the employee wherein the 
shipowner impleads the employer . 27 

e. Trial 

The general rules governing trials of civil actions 


(2) Evidence held insufficient.—Al- 
tamura v U S., DCN.Y., 78 F.Supp. 
531—Sulovitz v. U. S, DCPa, 64 F. 
Supp 637—The Mercier, DC Or, 5 
F Supp 511—The Nyhorn, D C N.Y , 
4 F.Supp 403—58 C J. p 322 note 27 
lb] (3), (7) 

16. Evidence held sufficient 

U S —Christiansen v U S., 1C A Mass , 
192 F 2d 199—The Meton, D C.Tex., 
59 F 2d 431, affirmed, CCA, 62 F 
2d 825—Portel v, TJ S, DCNY, 
85 F Supp 458—Bow v. Pilato, D 
C.Cal, 82 F Supp 399 
58 C J p 323 note 28 [a] 

Evidence held Insufficient 
US—Sportiello v TJ. S, D.C.NJT, 55 
F.Supp. 551. 

58 C J p 323 note 28 [bj. 

Injury to long-shoremen and steve¬ 
dores 

(1) Evidence held sufficient—Pa- 
lardy v. U S , D C Pa„ 102 F Supp. 
534—Gill v. U S, DC NT, 85 F 
Supp 717, affirmed, CA„ 184 F 2d 49 
—Pugliese v iPanama Transport Co, 
DC.NT, 65 F Supp 433—The Etna, 
D.C.Pa., 43 F Supp 303—The Black 
Eagle, DC.Mass., 30 F.Supp 16— 
58 CJ. p 323 note 28 [a] (2), (3). 

(2) Evidence held insufficient —Os- 
no vitz v. U. S, DCPa, 103 F Supp 
238—Sportiello v. U S, DCNY, 55 
F Supp. 551—58 CJ p 323 note 28 [b] 
(1), (2) 

17. Evidence held sufficient 

U.S—The Uxmal, D C Mass, 49 F. 
Supp 221 

18. Evidence held insufficient 

U.S—Fleckaitis v Ostervolze Dock¬ 
ing Co , C C A N Y., 294 F 824. 
58“CJ p 323 note 32. 

19. US—Portel v U. S., D.C.NY, 
85 F.Supp 458—Caldwell v. Sutton 
Line, D.C.NJ, 79 F Supp 796 

58 C.J. p 323 note 30 [a] (1), (3). 
Pall on gangplank 

La—Regenbogen v. Southern Ship¬ 
wrecking Corp., App., 41 So 2d 110 

20. U S.—La Guerra v. Brasileiro, <5. 
C A N.T, 124 F2d 553, certiorari 


denied Brasileiro v La Guerra, 62 
SCt. 918, 315 US 824, 86 LEd. 
1220—McCarty v U S„ D C.N J , 
88 F Supp 251, affirmed, C.A, 196 F 
2d 221. 

58 C J. p 323 note 30 [b]. 

Pall from ladder 

U.S.—McCarty v. U. S., supra. 

Pall through hatch 
U S.—Muratore v U. S , D C N.Y ,100 
F Supp. 276. 

21. US—Gill V U. S,CANY., 184 
F 2d 49—Corrado v Pennsylvania 
R Co, CANY, 171 F 2d 73, cer¬ 
tiorari denied 69 SCt 641, 336 US 
919, 93 LEd. 1081—The Dalhem, D 
C Mass , 41 F Supp. 718 

58 CJ. p 323 note 30 [a] (2), (4) 
Pall through hatch 

(1) Invitee given permission to 
sleep on vessel —Sibley v Barber S 
S. Lines, DCNY., 57 F.2d 318 

(2) Longshoreman—The Black Ea¬ 
gle, D.C Mass , 30 F Supp. 16. 

22. U S —McNally v. Zeller Marine 
Corp., DCNY, 77 F Supp 985. 

Emergency 

In libel for injuries sustained by 
laborer in attempting to make slip¬ 
ping hauser fast after scow had been 
struck by another, evidence was in¬ 
sufficient to justify conclusion that 
emergency arose when stern hauser 
started to slip, in view of evidence 
that there were two other lines hold¬ 
ing scow to wharf —McNally v Zeller 
Marine Corp., supra. 

23. US.—Gill v. U. S., DC.NY., 85 
F Supp 7X7, affirmed, CA., 184 F 
2d 49—Moran v U S , D.C Mass , 
82 F Supp. 525—Landgraf v. TJ. S, 
DC.Pa, 75 F Supp 58. 

Pall through hatch 
US— Lauro v. U. S., C.CA.N.Y, 162 
F 2d 32, motion granted in part and 
denied m part 163 F.2d 642. 

24. U S.—State of Maryland for Use 
of Johnson v U. S., C C.A.Md., 165 
F 2d 911—Holub v Sword S S 
Line, C.C.A Tex, 132 F.2d 206— 
Osnovitz v. U. S, D.C Pa., 103 F. 

847, 


Supp 238—Caldarola v U. S, D.C 
N.Y, 98 FSupp. 987—Christiansen 
v. U. S, D.C Mass, 94 F.Supp 934, 
affirmed, CA., 192 F 2d 199—Greer 
v. U S., DCNY., 94 F.Supp. 397, 
affirmed, C.A., 187 F 2d 5—Andrade 
v U. S., DC.NY, 94 FSupp. 170 
—Militano v States Marine Corp , 
DC.N.Y., 77 F Supp 438. 

Pall through hatch 
U.S—Pignataro v. Waterman S. S. 
Corp., CAN.Y, 194 F.2d 404 

25. U S —Landgraf v. U. S-, D.C.Pa , 
75 FSupp 58 

Absence of life-saving equipment on 
ship 

U.S—Bochantin v. Inland Water¬ 
ways Corp f D C Mo , 96 F Supp. 

234, appeal dismissed, C.A., 191 F. 
2d 734. 

26. Evidence held sufficient 

(1) To establish that sole proxi¬ 

mate cause of injury to the employee 
was negligence of stevedoring compa¬ 
ny in use of a defective hatch cover 
which fell on employee, with knowl¬ 
edge of its defects of dogs and pins, 
and that shipowner did not partici¬ 
pate m such negligent act—U S v. 
Arrow Stevedoring Co, C,A Cal., 175 
F 2d 329, certiorari denied 70 S Ct. 
307, 338 U.S. 904, 94 LEd. 557. 

(2) To authorize recovery by ship¬ 
owner on the ground that the sole 
proximate cause of the employee's 
death was the negligence of the 
stevedoring company’s working of 
the men m the known dangerous con¬ 
dition there existing—U. S v Arrow 
Stevedoring Co, CACal, 175 F 2d 
333, certiorari denied 70 SCt 307, 
338 U.S 904, 94 L.Ed. 557. 

27. Evidence held sufficient 

U S —Baccile v Halcyon Lines, C.A. 
Pa, 187 F.2d 403, reversed on other 
grounds Halcyon Lines v Haenn 
Ship Ceiling & Refitting Corp, 72 

SCt. 277, 342 US 282, 96 LEd - 

—Christiansen v U S , D.C Mass , 
94 FSupp. 934, affirmed, CA., 192 
F.2d 199. 
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ordinarily apply* In actions or proceedings for damages 
for injuries sustained by persons on or about a vessel. 

In actions or proceedings for damages for in¬ 
juries sustained by persons on or about a vessel, 
the general rules governing trial m civil actions, or 
the rules in admiralty where suit is brought in ad¬ 
miralty, ordinarily are applicable . 28 

Questions of law and fact. Where the evidence 
in a trial before a jury is conflicting or is such 
that reasonable minds might draw different conclu¬ 
sions therefrom, it is for the jury to determine 
questions of fact . 29 Thus, on such evidence it is 
for the jury or other trier of facts to determine 


whether defendant was negligent , 39 as in failing to 
furnish a safe place in which to work , 31 or a safe 
passageway to and from the place of work , 32 or in 
furnishing defective appliances , 33 and whether de¬ 
fendant's negligence proximately caused the in¬ 
jury 34 On the other hand, in order to warrant or 
require submission to the jury, legally sufficient evi¬ 
dence must be produced . 35 Where the evidence is 
uncontradicted and but one inference reasonably 
may be drawn therefrom the question is one of law 
for the court . 36 In the absence of evidence of de¬ 
fendant’s negligence , 37 or where all the evidence 
shows that the injury was due not to defendant’s 
negligence, but to accident, the court may dismiss 


28. TJS—Williams S S Corp v. 
Parsons, C.CAVa, 96 F 2d 219. 

CaL—Petersen v Klitgaard, 299 P. 
54, 212 Cal 516, certiorari denied 
Peterson v Naknek Packing 1 Co, 
52 SCt 128, 284 US. 672, 76 LEd 
569 

Md—Bull S S Line v Fisher, to Use 
of Globe Indemnity Co., 77 A.2d 
142. 

Transfer of cause 

(1) Where an injured stevedore 
brought libel against his employer 
and the shipowner, the contention 
that, inasmuch as the libel contained 
all the essential averments of a com¬ 
plaint in a common-law action under 
state workmen's compensation law, it 
should have been transferred to the 
common-law side of the court for 
trial could not be sustained, where 
the libel contained no allegation of 
diversity of citizenship essential to 
give jurisdiction to a federal court. 
—Cassil v U. S Emergency Fleet 
Corporation, CCA Or., 289 F, 774. 

(2) Transfer of causes in federal 
courts generally see Federal Courts § 
260. 

29. U S —O'Connell v. Naess, C A.N. 
Y., 176 F.2d 138. 

Md—Bull S S Line v. Fisher, to 
Use of Globe Indem. Co., 77 A 2d 
142. 

Wash —Schotis v North Coast Steve¬ 
doring Co, 1 P.2d 221, 163 Wash 
305, 78 A.LR 1427. 

For district judge in absence of jury 
US—Williams S. S Corp. v. Par¬ 
sons, C.C.AVa, 96 F.2d 219 

Ownership of vessel 
N Y.—Casey v. Lehigh Valley R Co., 
112 N.T.S 522, 128 App Div. 86. 

Status of injured person 

, (1) Question whether decedent was 
defendant's invitee, and was enti¬ 
tled tp ca^e and protection attaching 
shell relationship, was for juiy— 
Glucljistem v. Martin, 278 N.Y.S 129, 
244 APP'Jplv. 39. 

(2) .Right of plaintiff to be on the 
vessel as established by custom and 


defendant's knowledge of the custom 
was question for jury.—Pioneer SS 
Co. v. Jenkins, Ohio, 189 F. 312, 111 
CC.A. 44. 

Whether photographs reflected con¬ 
dition of vessel and hatch covers at 
time of accident was question for ju¬ 
ry, where photographs were taken 
more than a year after accident — 
Petersen v. Klitgaard, 299 P 54, 212 
Cal 516, certiorari denied Peterson 
v Naknek Packing Co , 52 tS Ct. 128, 
284 US. 672, 76 LEd. 569 

30. U S.—Meyers v. Pittsburgh S. S 
Co, C.CAOhio, 165 F.2d 642—The 
Wearpool, CCATex., 112 F 2d 245 
—Williams S S Corp v. Parsons, 
C C A,Va , 96 F.2d 219. 

Md—Bull S. S. Line v. Fisher, to Use 
of Globe Indemnity Co„ 77 A-2d 
142 

Mich—Stern v. Franklin, 287 N.W 
880, 290 Mich. 467. 

N.Y.—Monkwall v Turbine Engineer¬ 
ing Corp , 93 N.Y S 2d 168, 276 App 
Div 866, affirmed 93 N E 2d 76, 301 
N Y. 521—Ambrosino v Cie De 
Navagacao Lloyd Brasileiro, 47 N 
Y S 2d 61, 267 App Div. 910, rehear¬ 
ing denied 48 NY S 2d 439, 267 App. 
Div 961. 

Pa—Strong v. Jarka Corporation of 
Philadelphia, 176 A. 732, 317 Fa, 
317. 

58 C.J. p 323 note 33. 

Negligence of impleaded employer of 
injured employee 

U S —Baccile v Halcyon Lines (Hal¬ 
cyon Lijn), DC Pa., 89 F.Supp 765, 
reversed on other grounds, C A., 
187 F 2d 403, reversed on other 
grounds Halcyon Lines v. Haenn 
Ship Ceiling Sc Refitting Corp, 72 
US 277, 342 U.S 282, 96 LEd.- 

31. U.S —Anderson v. Lorentzen, C 
CANY., 160 F.2d 173—Greco v 
Lorentzen, CC.A N.Y , 139 F 2d 113 
—La Guerra v Brasileiro, C.C.A.1N 
Y., 124 F 2d 553, certiorari dented 
Brasileiro V. La Guerra, 62 S Ct, 
918, 315 US 824, 86 LEd 1220. 

N.J —Santamana v. Lamport & Holt 
Line, 196 A. 706, 119 NJ.Law 467. 
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N Y —Buckley v. Cunard S S Co , 
253 NTS 254, 233 App Div. 361. 

58 C J. p 323 note 34. 

32. U S,—Coffey v, Nicholson Trans¬ 
it Co, CCA.NY, 138 F 2d 915 

N Y —Albano v. Mediterranean Steve¬ 
doring Co, 207 N.Y S. 12, 211 App. 
Div 121. 

33. Or.—Cordrey v The Bee, 201 P. 
202, 102 Or 636, 20 A.L R 1079. 

58 CJ, p 323 note 36. 

34. U S.—Anderson v. Lorentzen, C 
CANY, 160 F2d 173. 

N.Y.—Raia v Grace Line. 108 N.Y S 
2d 137, 279 App Div 647—Monkwall 
v Turbine Engineering Corp., 93 
N.Y.S 2d 168, 276 App Div 866, af¬ 
firmed 93 N E 2d 76, 301 N.Y. 521 

Wash*—Jackson v Mitsui, 232 P. 317, 
132 Wash 395, adhered to 236 P 
806, 135 Wash 695. 

Intervening cause 

U.S —La Guerra v. Brasileiro, C.C.A 
N Y., 124 F.2d 553, certioran denied 
Brasileiro v. La Guerra, 62 S Ct 
918, 315 US. 824, 86 LEd 1220 

35. Evidence held insufficient to go 
to jury 

U S —Miller v. The Sultana, CANY, 
176 F.2d 203, certiorari denied 70 S 
Ct. 303, 338 U.S. s07, 94 L.Ed. 558 
—Sable v. A H. Bull & Co., C.C A 
N.Y., 123 F 2d 350—Glover v. Com- 
pagnie Generate Transatlantique, 
IC.CA.Tex, 103 F 2d 557, certiorari 
denied 60 SCt 83, 308 US 650, 84 
LEd 462—Ondato v. Standard Oil 
Co, DC NY., 97 F.Supp. 37. 

Ill—Herbst v. Levy, 279 Ill App. 353. 

Tex.—Magnolia Petroleum Co. v 
Francis, Civ App., 169 SW2d 286, 
error refused. 

36. U S —Labbee v. Travenot SS 
Co., C.C.A.N.Y, 37 F.2d 52, certio¬ 
rari denied Labbee v. Thavenot SS 
Co., 50 SCt. 408, 281 U.S. 754, 74 
LEd. 1164. 

58 C.J. p 324 note 42. 

37. U.S—Miller v. The Sultana, C.A. 
l^.Y., J.76 F 2d 203, certiorari de¬ 
nied 70 S.Ct 303, 338 US. 907, 94 
LEd. 558—Pleckaitis v. Ostervolze 
Docking Co., C.C.AN.T?., 294 F. 824. 
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the libel 38 or direct a verdict for defendant ; 39 and, 
where plaintiff’s testimony shows that defendant 
owed no duty which he failed to discharge, a nonsuit 
is proper . 40 

Where in a trial before a jury the evidence is 
conflicting or more than one conclusion reasonably 
may be drawn from the evidence the questions of 
contributory negligence 41 and assumption of risk 42 
should be submitted to the jury; but, where the 
evidence is not m dispute and but one conclusion 
reasonably may be deduced therefrom, such ques¬ 
tions are for the court . 43 The question of sea¬ 


5 86 

worthiness of a vessel is usually one of fact , 4 ' 4 and 
it is ordinarily a question of fact whether unsea¬ 
worthiness was the proximate cause of the injury 
complained of . 45 

Instructions . In an action for damages for injury 
to persons on or about a vessel, the court should 
properly instruct the jury as to the law applicable 
to the case , 46 and should submit the case to the jury 
on the theory of each party and the evidence in 
support thereof . 47 The instructions should clearly 
and accurately state the law applicable to all the 
facts m issue , 48 and, further, the instructions must 


38. TJ S.—Hoeffner v. National SS 
Co, C C A.Cal, 1 F2d 844, certio¬ 
rari denied 45 S Ct. 355, 267 US 
600, 60 LEd 807. 

39. Ill—Herbst v. Levy, 279 Ill.App. 
353. 

Mass —Murphy v Furness, etc, Co., 
156 NE. 836, 259 Mass. 394. 

40. US —Jones v. Clmchfield Nav. 
Co, CCAS.C., 283 F. 951. 

41. U S —Greco v Lorentzen, CCA 
NT,, 139 F 2d 113—Coffey v Nich¬ 
olson Transit Co., C.CA.NY, 138 
F 2d 915—La Guerra v. Brasil eiro, 
C.CAN.T, 124 F 2d 553, certiorari 
denied Brasileiro v La Guerra, 62 
S.Ct. 918, 315 U.S. 824, 86 LEd 
1220. 

Md.—Bull S. S Line v. Fisher, to 
Use of Globe Indem Co., 77 A 2d 
142. 

N.J.—Santamaria v Lamport & Holt 
Line, 196 A. 706, 119 N J Law 467 
N.T —Monkwall v. Turbine Engineer¬ 
ing- Corp., 93 NT S 2d 168, 276 App 
Div. 866, affirmed 93 'N E 2d 76, 301 
N T. 521—Ambrosino v Cie De 
Navagacao Lloyd Brasileiro, 47 N 
T S 2d 61, 267 App Div. 910, rehear¬ 
ing denied 48 N.Y.S 2d 439, 267 App. 
Div 961. 

58 C J. p 323 note 38 
For district judge in absence of Jury 
U.S—Williams S S. Corp. v. Parsons, 
C.C.A.Va, 96 F 2d 219. 

Injury by stevedoring company to 
employee of independent contrac¬ 
tor 

Va—Tidewater Stevedoring Corp. v 
McCormick, 52 S.E 2d 61, 189 Va 
158 

42. Md.—Bull S. S. Line v. Fisher, 
to Use of Globe Indem Co., 77 A.2d 
142 

N J —Santamaria v. Lamport & Holt 
Line, 196 A 706, 119 N.J.Law 467 
N.T—Buckley v Cunard S. S Co., 
253 N.Y.S. 254, 233 App.Div. 361. 

58 C.J. p 323 note 39. 

43* Contributory negligence 
N.T—Maher v. Compagnie Gdn€rale 
Transatlantique, 144 N.Y.S. 985, 160 
App.Div. 1., 

58 C.J p 312 note 73 [a] 

Choosing of dangerous passage 
A lopg^horetoan is, guilty of con- 
80 C. J S.—54 


tnbutory negligence as a matter of 
law in proceeding along a dark way 
on a ship’s deck, when a safe way 
was provided.—Colandria v China 
Mut Steam Nav. Co., 233 NTS. 584, 
226 App Div 681. 

Stevedore falling through hatch¬ 
way was not guilty of contributory 
negligence as matter of law in step¬ 
ping on hatch in going forward to 
turn back tarpaulin —'Petersen v 
Klitgaard, 299 P. 54, 212 Cal 516, cer¬ 
tiorari denied Peterson v. Naknek 
Packing Co, 52 S Ct. 128, 284 U.S 
672, 76 LEd 569. 

44. Or—Marstaller v. Albina Dock 
Co, 229 P 2d 269, 191 Or. 145. 

Essentially a fact question 
U S —State of Maryland, for Use of 
Johnson, v U. S, CC.AMd, 165 
F 2d 911. 

45. Absence of hatch covers 

In action by longshoremen to re¬ 
cover for injuries sustained in fall 
through hatchway of barge which 
was unseaworthy because of lack of 
hatchway covers, whether absence of 
hatch covers was the proximate cause 
of the accident was a question of 
fact—Marstaller v Albina Dock (Co., 
229 P.2d 269, 191 Or. 145. 

46. U S.—Baecile v Halcyon Lines 
(Halcyon Lijn), D.C.Pa, 89 F Supp 
765, reversed on other grounds, C. 
A., 187 F 2d 403, reversed on other 
grounds Halcyon Lines v. Haenn 
Ship Ceiling & Refitting Corp, 72 
S Ct 277, 342 U S 282, 96 L.Ed. —- 

Cal—Petersen v. Klitgaard, 299 P 
54, 23,2 Cal, 516, certiorari denied 
Peterson v. Naknek Packing Co, 
52 SCt. 128, 284 US 672, 76 L 
Ed 569 

47. NT—Vallero v Turner, 237 N 
TS 475, 227 App Div. 307 

58 C J. p 324 note 48 

48. Wash—Schotis v North Coast 
Stevedoring Co., 1 P 2d 221, 163 
Wash. 305, 78 A L.R 1427. 

58 C J 'p 324 hote 49 
Instructions held erroneous 
U.S —Miller v. The Sultana, C.A N.T:, 
176 F.2d 203, certiorari denied 70 S 
Ct 303, 338 US, 907, 94 L.Ed 558. 
N X — 1 -Sagler v Kellogg S. S Corpo¬ 
ration; 277 NT.S 792, 155 Misc. 217. 

849. 


Requested Instructions held improp¬ 
erly refused 

Wash —Schotis v. North Coast Steve¬ 
doring Co, 1 P.2d 221, 163 Wash. 

305, 78 ALR 1427. 

Assumption of risk 

(1) In action by injured longshore¬ 
man against shipowner, under evi¬ 
dence, instruction on assumption of 
risk should have been given—Scho¬ 
tis v. North Coast Stevedoring Co > 
supra. 

(2) Charge to the effect that plain¬ 
tiff, experienced in operation ’of load¬ 
ing vessels, could not recover for in¬ 
juries resulting from the swinging 
of a load of lumber which he and 
others had just attached to ship’s 
boom operated by an employee of 
defendant, if jury thought plaintiff 
should have anticipated what hap¬ 
pened, sufficiently submitted question 
of assumption of risk by plaintiff, 
even though assumption of risk was 
not mentioned m so many words and 
was submitted m connection with 
question of contributory negligence 
—Bull S. S Line v. Fisher, to Use of 
Globe Indemnity Co, Md., 77 A.2d 
142. 

Contributory negligence 

Where contributory negligence was 
improperly pleaded as a complete, 
rather than as a partial, defense or 
in mitigation of damages m action 
against shipowner for injuries sus¬ 
tained by longshoreman employed by 
stevedoring contractor while unload¬ 
ing vessel, as a result of unseaworth- 
mess of vessel, but it was mad© 
clear, before case was submitted to 
jury and in request to charge, that 
defendant sought to invoke the rule 
under maritime law that jdamages 
may be reduced or mitigated, if and 
to the extent that injured longshore¬ 
man was guilty of contributory neg¬ 
ligence, defendant was entitled to a 
charge that Contributory negligence 
of injured longshoreman might oper¬ 
ate to redhee his damages propor¬ 
tionately —Raia v Grace Line, 108 N. 
YS2d 137, 270 App Div, 647. 

Infraction on employee’s right to 
rely On knowledge of superiors and 
ship’s officers’ directions was correct 
statement of law between master and 
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not be misleading 49 or lay stress on particular 
facts, 50 or be on matters not in issue. 51 

Verdict and findings. General rules regulating 
verdicts and findings in civil actions ordinarily ap¬ 
ply. 52 Findings based on conflicting evidence will 
not be set aside. 53 It is improper for the trial court 
to grant a new trial where special findings are sup¬ 
ported by evidence and are not inconsistent with 
the general verdict. 54 

f. Damages 

A person who has sustained personal injuries on or 
about a vessel may recover only such damages as are 
the proximate result of the accident. 

A person who has sustained personal injuries on 
or about a vessel may recover only such damages 
as are the proximate result of the accident. 55 
Where the negligence was of a minor character and 
plaintiffs case is somewhat doubtful, the actual loss 
sustained by his injury is all that he will be al¬ 
lowed 56 The contributory negligence of libelant 


is no bar to a recovery in admiralty, as considered 
supra §§ 83-85, but, where the negligence of re¬ 
spondent concurs with the negligence of libelant in 
causing the injury, the damages should be appor¬ 
tioned, 57 provided libelant’s fault, although evident, 
is neither willful, gross, nor inexcusable, and the 
other circumstances present a strong case for his re¬ 
lief 58 

Seaworthiness. In proceedings by an employee 
of an independent contractor, such as a stevedore 
or longshoreman, against a shipowner to recover 
damages for personal injuries sustained as a result 
of the unseaworthmess of the vessel contributory 
negligence is not a bar to recovery, as discussed 
supra § 85 e, but operates merely in reduction or 
mitigation of damages in admiralty, 59 and this rule 
has been applied m an action m a state court. 60 

g. Proceedings for Exoneration from Liability 

A shipowner may file a petition for exoneration from 
liability for personal injuries sustained by persons on or 
about the vessel. 


servant, but inapplicable as between 
longshoreman and ship’s officer who 
was not long-shoreman’s superior — 
Schotis v North Coast Stevedoring 
Co., 1 P.2d 221, 163 Wash. 305, 78 A. 
LR. 1427. 

Res ipsa loquitur 

In action by employee of steve¬ 
doring contractor for injuries sus¬ 
tained on defendant’s vessel when 
part of rigging under control of 
stevedoring company fell and struck 
employee, instruction, under rule of 
res ipsa loquitur, that happening of 
accident creates presumption that de¬ 
fendant did not have safe appliances, 
was error, where rigging was not un¬ 
der defendant’s control at time of ac¬ 
cident.—Massa v. Nippon Yusen Kaa- 
sha, 190 N.E 641, 264 N.Y. 283. 

49. Cal —Petersen v. Klitgaard, 299 
P 54, 212 Cal. 516, certiorari de¬ 
nied Peterson v. Naknek Packing 
Co., 52 S Ct 128, 284 U S. 672, 76 L. 
Ed. 569. 

50. U S —Netherlands-American 
Steam Nav Co v Diamond, N Y., 
128 F 570, 63 CCA 212. 

58 C J p 324 note 50. 

51. Mass —Duart v Simmons, 121 
N.E. 10, 231 Mass 313, error dis¬ 
missed 40 SCt 342, 251 U.S. 547, 
64 L Ed. 408. 

58 C.J. p 324 note 51. 

52. U.S —American Mut Liability 
Ins. Co. v. Matthews, D C.N.Y, 87 
F.Supp. 854, reversed on other 
grounds, CA, 182 F 2d 322. 

Consistency of verdicts 
In actions by stevedores against 
shipowner and his agent for derma¬ 
titis resulting from leakage of ca¬ 
shew nut liquid which was being un¬ 


loaded, verdicts in favor of plaintiffs 
who were actually unloading the liq¬ 
uid and verdicts against plaintiffs 
who were merely working on dock 
were not inconsistent—Anderson v 
Lorentzen, CCANY, 160 F.2d 173. 
Special verdicts and interrogatories 
In action for injuries to longshore¬ 
men’s foreman, employed by corpora¬ 
tion loading steamship moored to 
pier, while helping another long¬ 
shoreman on pier to replace a hatch 
cover, which had been removed to 
pier, jury’s answers to questions in 
special verdict did not warrant find¬ 
ing of defendant ship owner's negli¬ 
gence, m view of negative answer to 
question whether defendant knew, or 
had reason to know, that bndles used 
m raising cover from pier were un¬ 
suitable and affirmative answer to 
question whether any fault of plain¬ 
tiff contributed to injuries.—Stnka v 
Holland America Line, D.C.NY, 90 F. 
Supp 534, affirmed, C.A, Stnka v 
Netherlands Ministry of Traffic, 185 
F 2d 555, certiorari denied 71 S Ct 
614, 341 US 904, 95 L Ed 1343 

53. N.J.—Horn v Hamburg-Ameri¬ 
can Packet Co., 80 A. 490, 81 N.J 
Law 729 

58 C.J. p 324 note 53. 

54. R.I.—Coyne v. Coastwise Dredg¬ 
ing Co, 89 A. 1060, 36 RI. 278. 

55. US—The Uxmal, D C Mass., 49 
F Supp 221. 

56. U.S.— 1 The Guillermo, D C N.Y, 
26 F. 921. 

57. U S —Guernni v, U S„ CJC.A-N. 
Y., 167 F.2d 352, certiorari denied 
69 S.Ct 65, 335 U.S 843, 93 L.Ed 
393—Kreste v. U. S, CCAN.Y, 
158 F 2d 575—Palardy v. U. S„ D. 
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C*Pa, 102 F.Supp. 534—Lundberg 
v. Prudential S S. Corp., D.C.N.Y, 
102 F.Supp. 115—Laffoon v. U S , 
DC N.Y, 101 F Supp. 823—Portel 
v. U. S., D.CN.Y, 85 F Supp 458- 
Bow v. Pilato, D C Cal, 82 F.Supp 
399—Badalamenti v. U S„ D.C.N Y , 
67 F Supp 576, affirmed m part and 
modified in part on other grounds, 
C.CA., 160 F.2d 422—The Wichita 
Falls, D.C Tex., 15 F Supp. 612. 

58 C.J. p 324 note 58. 

Apportionment of damages in ad¬ 
miralty generally see Admiralty § 
85. 

Particular elements of damages 

(1) Expenses and loss of time oi 
wages—The Eddy stone, D.C.Va., 33 
F. 925—The Truro, D.C.N.Y., 31 F 
158. 

(2) Loss of past and future earn¬ 
ings, pain and suffering, hospital and 
physicians’ fees.—Lundberg v. Pru¬ 
dential S S. Corp, D C.N.Y., 102 F 
Supp 115. 

(3) Award of eighteen thousand 
dollars because of injuries, pain and 
suffering, and loss of earning—Pa- 
lardy v. U. S., D.C.Pa., 102 F.Supp 
534. 

(4) Damages for pain and suffer¬ 
ing disallowed,—The Truro, D.C N Y , 
31 F. 158. 

58. U.S—The Max Morns v. Curry, 
N.Y, 11 SCt. 29, 137 U.S. 1, 34 
LBd. 586—The Truro, D.C.N.Y., 31 
F. 158. 

59. U.S—Bochantin v. Inland Wa¬ 
terways Corp., D.C,Mo , 96 F Supp. 
234, appeal dismissed, C.A, 191 F. 
2d 734. 

60. N.Y.—Raia v. Grace Line, 108 N. 
Y.S.2d 137, 279 App.Div. 647. 
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In a proper case a shipowner may file a petition, 
for exoneration from liability for personal injuries 
sustained by persons on or about the vessel. 61 

§ 87. Lien 

Where personal injuries are caused by the negligence 
of the vessel in cases for which a legal liability attaches, 
a maritime lien exists in favor of the injured person. 

Where personal injuries are caused by the negli¬ 


gence of the vessel in cases for which a le^al lia¬ 
bility attaches, a maritime lien exists in favor of the 
injured person. 62 Thus, a maritime lien attaches 
to the vessel in favor of one injured thereon by rea¬ 
son of her defective appliances 63 or the negligence 
of her officers. 64 No lien arises for the unlawful 
act of the master m furnishing liquor to his guest 
who was injured by falling while intoxicated. 65 


Vn. BOTTOMRY AND RESPONDENTIA 


§ 88. Definitions and Nature 

A bottomry bond is a contract for a loan of money 
on the bottom of a ship, at an extraordinary interest, 
on maritime risks, to be borne by the lender, for a 
voyage or a definite period. 

In general, a bottomry bond is a contract for a 
loan of money on the bottom of a ship, at an extra¬ 
ordinary interest, on maritime risks, to be borne by 
the lender, for a voyage or a definite period. 66 It 
is a peculiar contract, 67 differing essentially from 
a loan with security, 68 and is inconsistent with the 
existence of the lien implied by the marine law to 
secure advances to a master in a foreign port to 
make necessary repairs. 69 As the lender sustains 
the hazard of the voyage he ordinarily receives, on 


its happy termination, a greater price or premium 
for his money than the rate of interest allowed by 
law in ordinary cases. 70 The bond does not create 
a personal obligation on the owner until the vessel 
reaches port; 71 but if the ship arrives at the port 
of her destination, the borrower, personally, as well 
as the ship, is liable for the repayment of the loan, 
together with such premium thereon as may have 
been agreed on. 72 

Respondentia, In general, a respondentia bond is; 
a loan of money on merchandise laden on board a 
ship, the repayment whereof is made to depend on 
the safe arrival of the merchandise at the destined 
port. 73 Such an instrument is now deemed to be 


61. Sufficiency of evidence 

(1) Evidence held sufficient to 
support court's denial of application 
for exoneration —Hutchinson v. 
Dickie, C.C.A.Ohio, 162 F 2d 103, cer¬ 
tiorari denied 68 S Ct 208, 332 U S 
830, 92 L.Ed 404. 

(2) In proceeding by owner of mo¬ 
torboat for exoneration from liability 
for death of girl who either fell or 
was thrown from boat by its speed, 
evidence established that owner’s 
husband, who was operating boat, 
was negligent, and that such negli¬ 
gence caused girl’s death —Petition 
of Liebler, DCN.I, 19 FSupp, 829 

(3) In action by motor-boat own¬ 
er for exoneration from, or limitation 
of, liability for damages for injuries 
sustained by defendant when struck 
by petitioner's boat while it was be¬ 
ing operated by petitioner’s minor 
son, evidence sustained finding that 
there was fault or negligence on the 
part of the operator of the boat in 
that he failed to use ordinary care 
and prudence in ascertaining the 
presence of defendant, and, therefore, 
the petitioner was not entitled to 
exoneration from damages done while 
the boat was being operated by his 
son —Rautbord v. Ehmann, C.A III., 
190 F 2d 533. 

(4) In proceeding by owner of ves¬ 
sel for exemption from liability for 
injuries caused to crew by explosion 
occurring in- steering-gear room of 
vessel, evidence was held to sustain 


finding that explosion was caused by 
explosion of diffused, leaking gases 
which would not have occurred in or¬ 
dinary course of events.—Leathern 
Smith-Putnam Nav. Co v. Osby, C C. 
A Ill., 79 F2d 280, certiorari denied 
56 S.Ct. 370, 296 US. 653, 80 L Ed 
465. 

(5) In proceeding by owner of ves¬ 
sel for exemption from liability for 
injuries caused members of crew by 
explosion occurring in steering-gear 
room of vessel, mere fact that injured 
members had, to some degree, duties 
to perform on vessel was insufficient, 
in absence of evidence that they did 
anything which might contribute to 
injury, to render them guilty of con¬ 
tributory negligence.—L eathem 
Smith-Putnam Nav. Co. v. Osby, su¬ 
pra 

Proceedings to obtain* 

Exoneration from liability for in¬ 
juries to passengers on vessel see 
infra § 195 

Limitation of liability see infra §§ 
245-257. 

62. U S —Santiago v. U. S., D.C N.Y., 
102 F Supp. 425 

58 C J p 324 note 63. 

Maritime lien arising out of tort: 
Generally see Maritime Liens § 12. 
Committed by vessel or owner gen¬ 
erally see supra § 80. 

63. U.S.—The Carolina,. C C.N.Y., 32 
F. 112. 


64. US—The Anaces, N.C., 93 F„ 
240, 34 CCA 558. 

58 C.J. p 324 note 65 

65. U.S—The Westmoor, D.C Or , 27 
F 2d 886 

58 C.J p 325 note 66. 

66 . U S —Barnes v. The “Kongo,” C. 
AKy, 174 F 2d 67. 

58 CJ p 325 notes 68 [a], 69. 
Mortgage and hypothecation of ves¬ 
sel see supra § 24 

67. U.S —Force v Providence Wash¬ 
ington Ins Co, DCN.I, 35 F. 
767 

58 C.J p 325 note 71. 

68 . U S —Maitland v. The Atlantic, 
DC.La, 16 F.Cas No 8,980, Newb 
Adm. 514 

58 CJ. p 325 note 72. 

69. U S —The Ann C. Pratt, C C Me , 

1 F.Cas No 409, 1 Curt 340, affirmed 
18 How 63, 15 LEd 267. 

70. U S.—Maitland v. The Atlantic, 
D C La., 16 F Cas.No 8,980, Newb. 
Adm. 514. 

Effect of provision for ordinary rate 
of interest see infra § 90 

71. Wash—Davies v Soelberg, 64 P. 
540, 24 Wash. 308. 

72. US.—The Dora, D.G La, 34 F. 
343. 

73. U.S.—Maitland v The Atlantic, 
D C.La., 16 F.Cas No 8,980, Newb. 
Adm 514 

58 C J. p 326 note 77. 
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archaic and obsolete. 74 

Maritime loan. A maritime loan is a contract by 
which the lender lends to the borrower a certain 
■sum of money on condition that, in case of loss of 
the effects on account of which it is lent by any 
peril of the sea or superior force, the lender shall 
not be repaid unless to the amount of what shall 
remain. 75 

§ 89. What Law Governs 

In the absence of express stipulation the law of the 
ship's home governs a bottomry bond. 

The law of the ship's home governs a bottomry 
bond 76 in the absence of express stipulation. 77 

§ 90. Requisites, Validity, and Construction 
of Bond 

No particular form of contract Is necessary In order 
to constitute a bottomry or respondentia bond, and such 
a bond Is to be liberally construed to effectuate the in¬ 
tention of the parties. 

The object of the bond is to procure necessary 
supplies for vessels in distress in foreign ports, 
where the master and owners are without credit, 
and, if assistance could not be so procured, the 
vessel and cargo might perish 78 No particular 
form of contract is necessary. 79 A statute provid¬ 
ing for registration of mortgages of personal prop¬ 
erty does not apply to a bottomry bond. 80 The fact 


that, when a contract is made for a bottomry bond 
for money advanced, no exact amount of money is 
agreed on does not affect the validity of the bond 
for the amount actually required for repairs and 
supplies obtained. 81 

These bonds have been regarded as of high and 
privileged character and have been held m great 
sanctity in maritime courts, 82 and are liberally con¬ 
strued 83 so as to carry mto effect the intention of 
the parties, 84 and to give effect to the contract ac¬ 
cording to the manifest intent of all its provisions ; 85 
and, where there is no suspicion of fraud, every 
fair presumption is to be made to support them 86 
Where concerned, a respondentia bond, memoran¬ 
dum indorsed on it, and the outward bill of lading 
and assignment thereon, are all to be construed as 
one instrument for the purpose of discovering the 
intention of the parties. 87 However, contracts of 
bottomry and respondentia are different in different 
countries, 88 although resembling each other in some 
prominent features, 89 so that, when disputes arise, 
they are to be decided by the words of the particular 
contract m question rather than by any principles 
of general commercial law. 90 

Contents; marine risk; maritime interest . It is 
essential to a bottomry transaction that the money 
lent should run the hazard of the voyage, 91 and be 
on maritime or marine risk; 92 and m order to con- 


74. Respondentia bonds are “archaic 
instruments the use of which has 
passed, with other appurtenances and 
trappings of romance of days now 
remote, when masted ships rode the 
waters of strange harbors, while 
their masters, far from their home 
ports, and unable to send a message 
to the owners, tried to raise cash on 
bonds of respondentia to enable their 
ships to clear for the continuing voy¬ 
age. , . . Only m case of war, 

seismic disturbance, breakdown of 
wireless or radio, or atomic catas¬ 
trophe whereby communication be¬ 
tween a master and owner would be¬ 
come impracticable or impossible, 
does it seem that use of such con¬ 
tracts of hypothecation could be re¬ 
vived. . . . Respondentia bonds 
are obsolete "—Barnes v The "Kon¬ 
go/* C.A Ky, 174 F.2d 67, 68, 69, note. 

75. U S —The Draco, C C Mass., 7 F. 
Cas No 4,057, 2 Sumn 157 

76. U S —Force v Providence Wash¬ 
ington Ins Co , D C N.Y., 35 F. 767 

58 C.J. p 327 note 92 

77. 'US.—The Wyandotte, Va., 145 
F. 321, 75 C.C A. 117. 

58 C.J. I) 327 jnote 93. 

78. La—Hill v, Phoenix Tow Boat 
Co, 2 Rob 35. 

58 C.J. p 326 note ,78. > 


79. U S —The Edward Albro, D C.N. 
Y, 8 F Cas No 4,290, 10 Ben. 668. 

58 C J. p 326 note 79. 

Seal 

Although the earlier bottomry con¬ 
tracts were executed under seal, the 
later usage has dispensed with the 
seal —The Dora, D C La., 34 F 343 
Written obligations evidencing 
debts of vessel for advances made in 
reliance on earnings could not be en¬ 
forced as respondentia bonds —• 
Barnes v. The "Kongo/' C.A Ky., 174 
F.2d 67. 

80. U S.—The Draco, C C Mass., 7 F, 
CasNo.4,057, 2 Sumn. 157. 

81. U.S.—Fur mss v. The Magoun, D. 
C.N.Y., 9 F.Cas No.5,163, Olcott 55. 

82. U S.—Barnes v The "Kongo/’ C. 
AKy., 174 F 2d 67. 

58 C.J. p 326 note 83. 

83. U.S.—Miller v. O’Brien, D.CN 
Y., 35 F. 779, reversed on other 
grounds 67 F. 605, 14 C C.A. 566, 
reversed on other grounds O'Brien 
v Miller, 18 S.Ct. 140, 168 XJS 287, 
42 LEd 469. 

58 C J. p 326 note 84. 

84. U.S.—Miller v. O'Brien, D C.N. Y, 
35 F. 779, reversed on other 
grounds 67 F. 605, 14 OCA. 566, re¬ 
versed on other grounds O'Brien v. 
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Miller, 18 S Ct 140, 168 U.S. 287, 
42 L Ed 469. 

58 C.J. p 326 note 85. 

85. U S —O'Brien v. Miller, N. Y., 18 
S.Ct. 140, 168 US 287, 42 LEd. 469 

58 CJ. p 326 note 86. 

86 . US—O'Brien v. Miller, N.Y., 18 
S Ct. 140, 168 U S 287, 42 L.Ed. 469. 

87. U.S —Conard v. Atlantic Ins 
Co., Pa., 1 Pet 386, 7 L.Ed. 189. 

88 . U.S—The Draco, C.C Mass., 7 F. 
Cas.No 4.057, 2 Sumn. 157. 

58 C.J. p 327 note 89. 

89. U.S—O'Brien v. Miller, NY., 67 
F. 605, 14 CC.A. 566, reversed on 
other grounds Miller v. O'Brien, 18 
SCt 140, 168 U.S. 287, 42 LEd. 
469 

90. U.S—O'Brien v. Miller, N.Y., 67 
F 605, 14 CCA. 566, reversed on 
other grounds Miller v. O'Brien, 18 
S.Ct 140, 168 U S. 287, 42 LEd 469 

91. U.S.—The William & Emmeline, 

D.CNX, 29 F.Cas.No.17,687, 

Blatchf. & H. 66, 

58 C.J. P 3?7 note 94. 

92. U.S—Greely v. Smith, C.C.Me , 

10 F.Cas.No 5,750, 3 Woodb. & M. 
236. , , 

58 C.J, p 327 note 95. 

Term “perils of the sea” means all 
tjhose accidents and misfortunes to 
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stitute a valid contract of bottomry, where more 
than statutable interest is reserved, both the prin¬ 
cipal and interest must be put at risk. 93 Hence, an 
instrument for the repayment of money absolutely 
is not a bottomry contract 94 

Under the rule that the bond will be construed 
according to the manifest intent of all its provi¬ 
sions, a hypothecation will be held to be a bottomry 
bond, although it contains a provision that, in case 
the bills of exchange given by the master for the 
money advanced are not accepted and paid, the 
bond shall become due, where it also contains a 
condition that the party taking it shall assume the 
risk of the voyage. 95 A bottomry bond may be 
valid which states that it is to be paid a stated num¬ 
ber of days after arrival, 96 the rule being that re¬ 
nunciation of the obligation in case of loss of the 
vessel is implied. 97 Where the insurer of a ves¬ 
sel, having the right to loan on bottomry, being 
applied to by the owners for a bottomry bond, and 
unwilling to increase the amount of risk on the ves¬ 
sel, suspends a part of the policy equal to the amount 
of the loan, during its continuance, this is valid as 
a bottomry loan. 98 

An agreement for maritime interest is a usual 
but not a necessary element m a contract of 
bottomry, 99 so that sometimes bonds are made bear¬ 
ing only the ordinary rate of interest; 1 but a loan 
on low or legal interest will create a suspicion that 
the marine risk was not contracted for, and that 
ilie parties did not intend a bottomry contract. 2 

A loan secured by a bottomry bond is not affected 
“by the usury laws, 3 since the lender is, to the extent 
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of his loan, insurer of the vessel for the voyage; 4 
but the reservation of marine interest in a contract 
for the loan of money on a vessel to be paid at all 
events is usurious. 5 A bottomry bond, made for a 
larger sum than is due, for the purpose of being 
used to defraud underwriters, is void, and no 
remedy can be had on it, although no fraud was 
intended against the owners of the vessel 6 

Effect of partial invalidity; ratification A bot¬ 
tomry bond may be good in part, and bad m part, 
and will be sustained as far as it is good ; 7 and the 
objection that a bottomry bond given m good faith 
for necessary supplies was executed without due au¬ 
thority operates only to reduce the premium as far 
as the ship is concerned, 8 but does not necessarily 
relieve the vessel from liability for the advances 
made, if that liability can be sustained on the prin¬ 
ciples of hypothecation. 9 The fraudulent taking of 
a bottomry bond for a larger amount than the ac¬ 
tual advance vitiates the bond, and entirely avoids 
the bottomry lien; 10 and the person taking it under 
such circumstances has no lien under the general 
maritime law on the vessel for his actual advances. 11 
Where a bottomry bond covering the whole vessel 
19 void in toto against a part owner of the vessel 
for fraud, it cannot be good in part against a pur¬ 
chaser from him, with knowledge that part of the 
debt secured by the bond was originally good 12 
However, a bottomry bond is not rendered invalid 
merely because it covers items of advance not en¬ 
titled to a bottomry lien; 13 it will be good for the 
sums which are clearly claimed as a maritime 
hypothecation, 14 and will be reformed by the 
court. 15 A bond, bad as a bottomry bond, may be 


'Which ships at sea are exposed, and 
■which human foresight or precaution 
cannot avert or resist.—Appleton v. 
<Crowninshield, S Mass. 443, 450. 

•93. Mass —Thorndike v. Stone, 11 
Pick. 183 

58 CJ p 327 note 96. 

*94. U S —The Clotilda, D C Me., 5 F. 

Cas No 2,903, 1 Hask. 412. 

58 C J p 327 note 97 

*96. U S —The Edward Albro, D C N 
Y, 8 F.CasNo 4,290, 10 Ben. 668. 

- 96 . U S —The Eliza Lines, C.C Mass., 
61 F 308, affirmed 114 F. 307, 52 C. 
CA. 195, modified on other grounds 
132 F. 242, 65 CC.A. 53$, reversed 
on other grounds 26 S Ct, 8, 199 
U.S. 119, 50 LBd. 115 
•58 CJ. p 327 note 2. 

*97. U S.—The Eliza Lines, supra 
La—Lloyd v. McMasters, 7 Mart. 249 

s98. NY—Northwestern Ins. Co. v. 
Ferward, 36 NY. 1$&. 


99 , u S —Force v. The Pride of the 
Ocean, DCNY, 3 F. 162 

58 CJ. p 328 note 6 
“Maritime interest” is the premium 

paid for a loan secured by means of 

a contract of bottomry—The Dora, 

DC La, 34 F. 343 

X. US —The Grapeshot v. Waller- 
stein, La, 9 Wall. 129, 16 L Ed. 651 

2. US—The Dora, D C.La, 34 F 
343 

58 C.J p 328 note 9. 

3 . N.Y.—Cole v. White, 26 Wend. 
511 

Wash.—Davies v. Soelberg, 64 P. 540, 
24 Wash. 308. 

4 . N.Y.—Cole v. White, 26 Wend 
511. 

Wash,—Davies v, Soelberg, 64 P. 540, 
24 Wash. 308. 

5. N.Y.—Braynard v. Hoppock, 32 N. 
Y. 571, 88 Am.D 349. 

6. U.S.—Carrington v The Ann C 
Pratt, C C Me, 1 F.Cas.No.409, af- 

| firmed lS’Btow 63, 15 L.Ed. 267. 
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7. U.S.—Carrington v. The Ann C 
Pratt, Me, 18 How 63, 15 L.Ed 267. 
58 C J. p 328 note 14 
3. US —The Eureka, D C.Mass., 8 F. 
Cas No 4,547, 2 Lowell 417. 

9. U.S.—The Eureka* supra 

10. U S —Carrington v The Ann C. 
Pratt, C C Me., 1 F Cas No 409, 1 
Curt 340, affirmed 18 How. 63, 15 L. 
Ed 267 

58 C.J. p 328 note 17. 

11. US.—The Ann C Pratt, C C.Me , 
1 F Cas No 409, 1 Curt 340, affirmed 
18 How 63, 15 L.Ed 267. 

12. US—The William, D.CMass, 
29 F Cas No 17,684. 

58 C.J. p 328 note 19. 

13. U S.—Furmss v The Magoun, 
D.C.N.Y., 9 F Cas.No.5,163, Olcott 
55. 

14. US—Furmss v. The Magoun, 
supra 

15. US—Furmss v. The Magoun, 
supra 
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good as a mortgage of the vessel, 16 but, where the 
laws of the state where it is made require a mort¬ 
gage to be recorded, and the mortgaged property to 
be delivered to the mortgagee, a failure to comply 
with such provisions voids the instrument as a 
mortgage. 17 A bottomry bond which might other¬ 
wise be held invalid may be ratified by the owner. 18 

§ 91. Capacity to Execute 

a. In general 

b. Master 

a. In General 

The owner of a vessel may execute a bottomry bond. 

The owner of the vessel may execute a bottomry 
bond, 19 and he is not limited in his power to pledge 
the vessel to a case of necessity, 20 but he has an 
absolute control over his property, 21 nor is it 
necessary that a respondentia loan by the owner 
of the cargo should be expended m fitting out the 
ship, or invested in the goods on which the risk 
is run. 22 It is not necessary to the validity of a 
bottomry bond, made by the owner of a vessel, 
that the money borrowed should be advanced for 
the necessities of the ship, or cargo, or voyage; 23 
and he may employ the money at his discretion, 24 
the lender retaining his lien as long as the ship 
bears the risk. 25 A valid bottomry bond may be 
made by the owners of a vessel m a foreign 26 or 
home port. 27 

b. Master 

(1) In general 

(2) Extent and limitation of authority 

(3) Necessity of communication with 

owner 


(1) In General 

Under proper circumstances a master of a vessel may 
obtain money for repairs, supplies, or other needs of the 
ship on bottomry on the ship or cargo. 

Within certain limitations a master may obtain 
money for repairs, supplies, or other needs of the 
ship on bottomry on the ship, 28 although the ship 
is hired on charter, 29 and the master has been ap¬ 
pointed by the charterers, 30 and although a note or 
other obligation is given for the demand; 31 but 
where advances were made to, and a bond given on, 
the ship by a master who had resigned his com¬ 
mand, and after another master, appointed by the 
charterers, had succeeded to it, the bond is not 
valid 32 Authority to raise money on the vessel it¬ 
self in the absence of other means is implied where 
the owner refuses to pay a bill given for supplies 
furnished, and sends the creditor to demand pay¬ 
ment from the master in a foreign port. 33 How¬ 
ever, the master cannot hypothecate the ship for 
the benefit of the cargo. 34 Subject to the same limi¬ 
tations, the master may bottomry the cargo to pay 
for necessary repairs or supplies to the ship, 35 and 
such power is not affected by the fact that he has 
an opportunity to transship 36 A master appointed 
m a foreign port by the consul of the country ta 
which the ship belongs has the same powers as to 
bottomry bonds as one appointed directly by the. 
owner. 37 

Interest in vessel or cargo . A bottomry bond,, 
executed by the master of a ship, as master, al¬ 
though he is at the time owner also, will impart to 
the holder the same rights and privileges as i£ 
given in the character of owner; 38 and the master 
who is also part owner may create a bottomry oik 


16. TJ S —Greely v Smith, C C.Me, 
10 F Cas.No.5,750, 3 Woodb. & M. 
236 

Mortgage of vessel see supra § 24. 

17. U S.—Greely v Smith, supra 

Recording- mortgage see supra § 25. 

18. 'U S —Gardner v The White 
Squall, DC NT, 9 F Cas No 5,239 

58 C.J p 329 note 27 

19. U S —The Draco, C .0 Mass , 7 F 
Cas.No 4,057, 2 Sumn. 157. 

20 . U.S —The Mary, C C Conn , 16 F 

Cas.No 9,187, 1 Paine 671—The 

Panama, DC NT, 18 F Cas No 10,- 
703, Olcott 343 

21. U S —The Mary, C,C Conn, 16 F 
Cas No 9,187, 1 Paine 671 

22 . U S.—Conard v Atlantic Ins. 
Co, Pa, 1 Pet. 386, 7 L Ed, 189. 

23. U S —Eneas v. The Charlotte 
Minerva, DC NT, 8 F.Cas No.4,- 
483. 

58 C J. p 330 note 53. 


24. U S —Eneas v The Charlotte 
Minerva, supra 

58 CJ. p 330 note 54. 

25. US—Eneas v. The Charlotte 
Minerva, supra 

26. U.S —The Draco, C C.Mass , 7 F 
Cas.No 4,057, 2 Sumn 157. 

58 C J p 330 note 56 

27. U S —The Draco, supra 
58 C J. p 330 note 57 

28. US —Barnes v The “Kongo,” C. 
AKy, 174 F.2d 67. 

58 C J. p 330 note 63. 

29. U S —Breed v The Venus, D.C 
Mass., 4 F Cas No.1,827 

Charter of ship see supra §§ 26-56. 

30. U S —Breed v The Venus, supra. 

31. U.S—The Hilarity, DC.NT, 12 
F.Cas No 6,480, 1 Blatchf & H 90 

32. U S —Walden v Chamberlain, C. 
C Pa, 28 F Cas No 17,055, 3 Wash 
290, affirmed The Aurora 1 Wheat. 
96, 4 LEd 45. 
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33. U.S—Thomas v Gittmgs, C.C. 
Md, 23 F Cas No 13,897, Taney 472 

34. N.Y—Fontaine v. Columbian. 
Ins Co., 9 Johns 29. 

35. U S.—Barnes v The ‘Kongo,” C. 
A Kv , 174 F 2d 67. 

NT—Kelly v Cushing, 48 Barb* 269* 
58 C J. p 330 note 72. 

Contract held bottomry of freight 
only and not vessel 
U S —Banca di Genova v The Sophie 
Wilhelmine, N.Y, 58 F. 890* 7 C.C.. 
A 569 

36. U S —'Schmidt v. The George 
Nicholaus, DC NT, 21 F.Cas No 
12,463 

58 CJ p 331 note 75. 

37. U S—The Jacmel Packet, DON,. 
Y, 13 F.Cas.No 7,154, 2 Ben 107 

38. US—The Panama D C N.Y., 18 ; 
F Cas No 10,703, Olcott 343. 

58 C.J p 333 note 27. 
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his own interest without the existence of any neces¬ 
sity for a bottomry. 39 

(2) Extent and Limitation of Authority 

The authority of the master of a vessel to give a bot¬ 
tomry bond is subject to various limitations. 

Under some statutes a bottomry bond can be given 
by the master of the vessel in, 40 and only in, 41 case 
of necessity and great distress, 42 abroad, 43 at sea, 44 
or m a foreign port, 45 where the owner is not 
present 46 and has no representative, 47 and when 
he has no other means at his command, 48 or any 
funds or credit of his owner 49 or of his own, 50 or 
any other means of getting money, 51 such as ad¬ 
vances on the freight or passage money, 52 and there 
are no goods of his own 63 or of his owner 54 on 
board. If he has money on board belonging to 
shippers, he is not bound to apply it to the ship's 
necessities before borrowing on bottomry, at least 
if not equal to the amount of repairs. 65 

The bond cannot be given by the master before 
the voyage is begun, 56 or contrary to instruction, 57 
m the home port, 58 or in those places where the 
owners reside, 59 even for those necessities without 
which the vessel cannot proceed to sea. 60 How¬ 
ever, it is no objection to a bottomry by the master 
for necessary repairs in a foreign port that the 
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loan was effected after the repairs were made, 61 
and, in case of necessity, the master of a ship may 
hypothecate her as well at the port of destination 
as at any other foreign port. 62 It has been said 
that the law invests the master with a reasonable 
discretion as to the manner of obtaining the neces¬ 
sary repairs. 63 

Meaning' of “necessity ” The term “necessity” 
has a twofold meaning, 64 there must be a necessity 
of obtaining repairs or supplies in order to prose¬ 
cute the voyage, 65 a necessity which would induce a 
prudent owner to provide funds for the cost of them 
on the security of the ship, 66 although the necessity 
for supplies to support a bottomry bond need not 
have been so urgent that the vessel must have been 
lost to the owner without them; 67 and a necessity, 
because of inability to procure the required funds m 
any other way, of resorting to a bottomry bond. 6s 

(3) Necessity of Communication with Owner 

A master is without authority to bottomry the ship 
where he fails to communicate with the owner of the 
vessel, if communication is practicable within a reason¬ 
able time. 

A master has no authority to bottomry the ship, 
where he does not communicate with the owner of 
the vessel 69 or her charterer, 70 or to hypothecate 
the cargo without communicating with the owner 


39. XJ S —The Kathleen, D C N.Y., 14 
FCas.No 7,624, 2 Ben. 458 

40. U S —Grace v. The Mauna Loa, 
DC.NY, 76 F 829. 

S8 CJ p 331 note 78 

41. U S —The Aurora, Fa, 1 Wheat. 
96, 4 LEd 45. 

58 CJ p 331 note 79 

42. U S —Tunno v. The Mary, D C 
SC, 24 FCasNo.14,237, Bee 120. 

43. U S,—The Archer, C.C NT, 23 F. 
350, 23 Blatchf. 186. 

44. NY.—*White v. Cole, 24 Wend 
116. 

58 CJ P 331 note 82. 

45. US.—The Grapeshot v Waller- 
stem, La., 9 Wall 129, 19 L.Ed. 
651. 

58 C.J. p 331 note 83. 

46. TJ S.—Patton v. The Randolph, 
DC.Pa, 18 FCas No 10,837, Gilp. 
457—Ross v The Active, C.C.Pa., 20 
F.Cas.No.12,071, 2 Wash C C. 226. 

47. U.S—Selden v. Hendrickson, C. 
CVa, 21 F..Cas No. 12,63 9, 1 Brock. 
396. 

58 C.J. p 331 note 85. 

48 . US —Boreal v. The Golden Rose, 
DC SC., 3 F.Cas No 1,658, Bee 131. 

58 C.J p 331 note 88 

-49. U.S—Thomas v. Osborn, Md., 19 
How. 22, 15 L.Ed 534. 

.58 C.J. p 331 note 89. 


50. U.S—The Packet, C C Mass , 18 
F Cas No 10,654, 3 Mason 255. 

58 C J p 331 note 90. 

51. U.S—Rucher v. Conyngham, D 
CPa, 20 FCas No 12,106, 2 Pet. 
Adm 295 

58 C.J. p 331 note 91. 

52. U S —Burke v The M P. Rich, 
C.C Mass, 4 F.Cas.No 2,161, 1 Cliff. 
308. 

53. ’U S —Cupisino v. Perez, Fa., 2 
Dali. 194, l LEd 345—Rucher v. 
Conyngham, D C Pa , 20 F Cas.No. 
12,106, 2 Pet Adm. 295. 

54. U S.—Rucher v. Conyngham, su¬ 
pra 

58 C J p 331 note 94. 

55. U.S—The Packet, C.iC.Mass, 18 
FCas No 10,654, 3 Mason 255. 

56. U S.—Turnbull v. The Enter¬ 
prise, DC Pa, 24 F.Cas No.14,242, 
Bee 345. 

58 C.J p 331 note 96. 

57. U.S.—The Astoria, C.C.A.Canal 
Zone, 281 F 618—Grace v. The 
Mauna Loa, DCN.Y., 76 F. 829. 

58. US—The Panama, D.CN.Y., 18 
F Cas No.10,703, Olcott 343. 

58 C.J. p 332 note 98. 

59. U S —Forbes v. The Hannah, 
Adm Pa, 9 F.iCasNo.4,925, Bee 348 

58 C.J. p 332 note 1. 
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60. U S —Turnbull v The Enter¬ 
prise, D.C.Pa, 24 F Cas No.14,242, 
Bee 345. 

61. U S —The Kathleen, D C N Y., 13 
F Cas No.7,624, 2 Ben 458 

62. NY —Reade v Commercial Ins 
Co, 3 Johns 352, 3 Am D 495 

63. US—The Packet, C C Mass,, 18 
FCas No 10,654, 3 Mason 255 

64. U S.—Ross v. The Active, C.C. 
Pa, 20 FCas No 12,071, 2 Wash C 
C 226. 

58 C.J p 332 note 8. 

65. US—Burke v The M. P. Rich, 

C C Mass, 4 FCas No 2,161, 1 Cliff 
308. 

58 C J. p 332 note 9. 

66. U.S—St Thomas Bank v. The 
Julia Blake, N.Y., 2 S Ct. 692, 107 
US. 418, 27 LEd. 595. 

58 C J p 332 note 10. 

67. U S —Thomas v. Gittings, C.C. 
Md, 23 F Cas No.13,897, Taney 472. 

68. U S.—Burke v. The M P Rich, 
CC.Mass, 4 F.Cas.No 2,161, 1 Cliff. 
308. 

58 C J. P 332 note 12. 

69. U.S—Barnes v. The “Kongo,** C. 
AKy, 174 F 2d 67. 

58 C.J p 332 note 16. 

70. US—The Northern Light, D,C. 
Wash, 106 F. 748. 

58 C.J. p 332 note 17. 
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of the cargo, 71 if communication is practicable 72 
within a reasonable time, 73 stating the necessity for 
the expenditure and for the hypothecation. 74 Where 
no sufficiently speedy means of communication exist 
between the place where the vessel is in distress and 
the place of residence of the owner, the master may 
raise money on bottomry without first notifying the 
owner. 75 

§ 92. Purpose for Which Bond May Be Given 

The purpose for which a bond may be given by the 
master is to effectuate the objects of the voyage or the 
safety and security of the ship. 

In general, the purpose for which the bond may 
be given by the master is, as provided m some stat¬ 
utes, to effectuate the objects of the voyage, 76 or the 
safety and security of the ship. 77 Thus, the bond 
may be for repairs, 78 supplies, 79 to enable the 
vessel to leave a port where she is detained, 80 to 
enable the voyage to be prosecuted, 81 for pumping 
out the boat and repairing leaks, 82 or to relieve 
the vessel and cargo from the liens of salvors and 
prevent delay and expense in their enforcement. 83 
On the necessary abandonment of the voyage m a 
foreign port after repairs made, the master may 
hypothecate the vessel for the purpose of getting her 
back to the owners, or for a voyage to a place 
where she can be sold without sacrifice. 84 Various 
items have been held to be properly 85 or improp¬ 
erly 80 included in a bottomry bond. 

Security for preexisting debt . The general rule 
is that the master of a vessel cannot hypothecate 
for a preexisting debt, but only for advances made 
at the time the necessity existed. 87 However, it 


is no objection that the advances were made from 
time to time before the bond was executed, if the 
original understanding was that the whole sum 
should be ultimately thus secured, 88 even when the 
bond purports to protect a direct loan or to secure 
existing debts ; 89 and it has been held that it matters 
not at what time the loan is made if the risk of the 
voyage is subsequently taken and if the transaction 
is not a cloak to cover usury, g*aming, or fraud, and 
if the advance is in good faith for a maritime 
premium. 90 Nevertheless, a bottomry bond executed 
by the master is invalid as to items for advances 
made without an agreement or reasonable expecta¬ 
tion that they were to be secured by bottomry. 91 
Goods supplied in the first instance on personal 
security alone generally cannot afterward be made 
the subject of bottomry; 92 but the fact that the 
moneys lent on a bottomry bond were on the per¬ 
sonal credit of the master has been held to make no 
difference if the advance was made on a contract 
for a bottomry bond. 93 A bottomry bond given to 
pay a former one must stand or fall with the first 
hypothecation, and the subsequent lender can claim 
only on the same ground with the former, 94 and, 
thus, the payment of a hypothecation is not a valid 
consideration for a new hypothecation, unless it 
appears that the former one was valid. 95 

§93. Capacity or Authority to Take Bond 

Under proper circumstances a bond for advances may 
be taken by the owner of the cargo or by an agent of the 
charterer. The lender on bottomry must ascertain that: 
the money is necessary for the particular voyage and 1 
that the master has no other resources on hand. 

Where the consignee is bound to advance freight 


71. U 'S —Barnes v. The “Kongo,” C 
AKy, 174 F 2d 67—The Richmond, 
DC Del, 2 F 2d 903 

58 C J. p 332 note 18. 

72. U S.—Barnes v The “Kongo,” C. 
A.Ky, 174 F 2d 67 

58 CJ P 332 note 20, p 278 note 37 

73. XJ.S —The Northern Light, D C. 
Wash, 106 F 748 

74. XJ.S—Barnes v The “Kongo,” G 
A.Ky., 174 F.2d 67 

58 CJ. p 332 note 22 

75. U S—Elwell v The Georgia, D 
CNY., 32 F. 843. 

76. XJ S —The Aurora, Pa, 1 Wheat 
■ 96, 4 L Ed 45 

58 C.J. p 333 note 31. 

77. XJ S —The Aurora, supra 
58 C J. P 333 note 31. 

78. 1 XJ.S.—rThe R Lenahan, DCTa, 
10 FSupp. 497 » 

58 C.J. p 333 note 33. 

79. XJ.S *—The Fortitude,. CC.Mass, 
9 FCas.No.4,953, 3 Sumn, 228. 

08 O.J. P 333 note> 34.*' 


80. U S —Gibbs v. The Texas, D C 
Pa, 10 F Cas No.5,385, iCrabbe 236 

81. XJ S —Walden v Chamberlain, C 
C Pa., 28 F Cas No.17,055, 3 Wash 
CC 290, affirmed The Aurora, 1 
Wheat 96, 4 L Ed 45 

58 C J. P 333 note 37. 

82. US—The C. M. Titus, DC NT, 
7 F. 826 

83. U S —The Clotilda, D C Me., 5 F. 
Gas No 2,903, 1 Hask 412 

84. US —The Robert L Lane, D C. 
Mass, 20 F.Cas No 11,892, 1 Lowell 
388 

58 C J p 333 note 42 

85. U S —The Edward Albro, D C N. 
Y., 8 F Cas No 4,290, 10 Ben. 668 

58 C J. p 333 note 47. 

86. U S —Furmss v The Magoun, D 
CNY., 9 F Cas No 5,163, Olcott 55 

58 C J p 334 note 48 

87. US—Greely v Smith, CCMe., 
10 F Cas No 5,750, 3 Woodb & M. 
236 

58 € J. p 334 note 49. 
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88. U.S.—The Virgin, Md., 8 Pet 
538, 8 LEd 1036 

58 C J p 334 note 50. 

89. U S —The Panama, D C N Y., 18* 
F Cas.No 10,703, Olcott 343. 

90. U S —Conard v. Atlantic Ins. 
Co., Pa, 1 Pet 386, 7 L.Ed. 189. 

91. U.S—-The Circassian, DCNY., 

5 F Cas No 2,724, 3 Ben 398—Gard¬ 
ner v. The White Squall, D.CN.Y, 

9 F Cas No 5 239. 

92. NY.—White v. Cole, 24 Wend. 
116. 

58 C J. p 334 note 56. 

93. U.B.—The Magoun, D.C.N.Y., 9* 
F Cas.No.5,163, Olcott 55. 

94. US —The Aurora, Pa., 1 Wheat 
96, 4 L.Ed 45. 

95. US—-Walden v. Chamberlain, C. 

CPa, 28 F Cas.No 17,055, 3 Wash. 
C.C. 290, affirmed The Aurora,. 1, 
Wheat 96, 4 LEd. 45. - ' 

58 C.J. p 334 note 60. • » 



80 C.J.S. 


SHIPPING 


§ 93 


due on the cargo, he cannot, before payment thereof, 
advance money to the owner on maritime inter¬ 
est; 96 nor can a consignee do so who has funds in 
his hands to secure advances made by him for the 
vessel. 97 Although there may be a state of facts 
under which consignees may advance on bottomry, 98 
and although the consignee of a vessel may apply 
the proceeds of a cargo and the freight to pay sums 
due on account of its purchase, without affecting 
his right to take a bottomry bond from the master 
for supplies subsequently furnished, 99 such loans are 
not regarded favorably by the courts. 1 The objec¬ 
tion to a bottomry bond that the holders were con¬ 
signees of the ship is obviated by proof that they 
were not so by the appointment of the owner, that 
the owner and consignees did not know each other, 
and had no commercial relations, and that the own¬ 
er had no funds in their hands. 2 

If the owner of the cargo is on board a vessel at 
the time of a disaster requiring that money shall be 
obtained by the master to enable the vessel to 
prosecute the voyage, he is not bound to advance 
funds or credit to benefit the shipowner, 3 but, if he 
does so, he is entitled to satisfactory security and 
an extra and adequate compensation for the ad¬ 
vance; 4 but one part owner cannot take from the 
master a bottomry bond, on the share of another 
part owner, for repairs done to the vessel. 5 A 
bottomry bond taken in a foreign country, by an 
agent of the charterers of the ship, in the name of 
the charterers, is good. 6 

Duty of lender to ascertain and show authority. 
The lender on bottomry must inform himself wheth¬ 
er the alleged necessity exists, 7 that is, he is bound 
to ascertain that the money is necessary for the 
particular voyage and that the master has no other 


resources on hand. 8 Further, he must show the 
necessity of the repairs and supplies, 9 although 
where he does so, claimant must show that the 
money was available other than by bottomry. 10 If 
the fact of such necessity be left unproved, evi¬ 
dence is necessary to show due inquiry and reason¬ 
able grounds of belief that the necessity was real, 11 
and the necessity of raising the funds advanced on 
it by such means, 12 the lender being chargeable with 
notice of the necessities which develop and limit 
the master’s power to act; 13 and he must judge for 
himself whether, if the owner were present, he 
would do what the master is undertaking to do for 
him 14 

While the lender is bound to exercise reasonable 
diligence m order to ascertain whether the supplies 
and alleged necessaries for which he has advanced 
money are necessary and proper, 16 he is not bound 
to show that there was a positive necessity. 16 It is 
sufficient if there was an apparent necessity, 17 as 
far as the lender is able, on due inquiry and due 
diligence, to ascertain the facts, 18 and when there is 
an apparent necessity for repairs, the lender on 
bottomry is under no obligation to inquire whether 
they are made in the most judicious manner, 19 and 
the lender on bottomry in good faith, and under cir¬ 
cumstances which justified the loan, cannot be held 
responsible for the reasonableness of the charges 
in the repair of the vessel. 20 Where the necessities 
of the vessel because of want of repairs and sup¬ 
plies, and the fact that the master had no means of 
his own and had in vain resorted to others for rais¬ 
ing money were facts of notoriety, a person was 
justified in lending money to the master on a bot¬ 
tomry bond without requiring positive proof that the 
necessity was absolute and remediless except by a 
bottomry bond. 21 


*96. U.S.—The Lavinia v Barclay, 
Pa., 15 F Cas.No 8,125, 1 Wash.C.C, 
49. 

58 O J p 334 note 62. 

Obligation of consignee to advance 
freight due on cargo see infra § 
167. 

*97. U.S —Hurry v. The John & 
Alice, Fa., 12 F.Cas No.6,923, 1 

Wash C C. 293. 

98. XT'S—The Lavinia v. Barclay, 
Pa, 15 F.Cas,No.8,125, 1 Wash.CC. 
49. 

58 CJ p 334 note 64. 

■39. IT S.—Thomas v. Gittings, C.C. 
Md, 23 FCas No 13,897, Taney 472. 

X U.S.—Bucher y Conyngham, D.C. 
Pa., 20 F.Cas No 12,106,' 2 Fet.Adm 
295. 

‘2. tlr.S.-T^nrniss v. The -Magoun, D 
CN.Y, 9 F.Cas No.5,16 Olcott 55. 


3. IT'S—Ross v. The Active, Pa, 20 
FCas No 12,071, 2 Wash.C.C. 226. 

4. U.S—Ross v. The Active, supra. 
58 C J. p 335 note 69 

5. U.S—Patton v The Randolph, D. 
CPa, 18 FCas No 10,837, Gilp. 457. 

6. US —Breed v. The Venus, X>.C. 
Mass, 4 FCas No 1,827. 

7. U.S—The Grapeshot, La., 9 Wall 
129, 19 LEd 651. 

58 C J. p 335 note 79. 

8. U.S—The Julia Blake, NY., 2 S. 
Ct 692, 107 US 418, 27 L.Ed. 595. 

58 CJ. p 335 note 80. 

9. US —The Bridgewater, DCN.Y., 
4 F;Cas No,l,865, Olcott 35. 

58 C J. p 335 note 81. 

10. U S —The Wyandotte, Va., 145 
F 321, 75 C.C.A. 117. 

58 C J. p 335, note 82. 

11. U.S —The Grapeshot, L«l, 9 
Wall. 129, 19 L.Ed. 651. 
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12. U.S —The Lavinia v. Barclay, 
Pa, 15 F.Cas No 8,125, 1 Wash.C.C 
49. 

13. US—The Julia Blake, NY., 2 S. 
Ct. 692, 107 US 418, 27 L Ed 595 

14. U S.—The Julia Blake, supra. 

15. U -S —The Fortitude, C C Mass., 9 
F Cas No.4,953, 3 Sumn. 228. 

16. U.S.—The Fortitude, supra. 

17. U.S.—The Julia Blake, NY., 2 8. 
Ct. 692, 107 U.S 418, 27 L.Ed. 595. 

58 C J. p 335 note 89. 

18. U S.—The Fortitude, C C Mass , 
9 F Cas.No.4,953, 3 Sumn. 228. 

19. US—The Fortitude, supra. 

58 C.J. p 336 note 92 

20. US—The Archer, D.CN.Y, 15 
F. 276, reversed on other grounds, 
CC., 23 F. 350—The Yuba, C.CN Y, 
30 F Cas.No 18,193, 4 Blatchf 352 

21. U.S.—Furniss v. The Magoun, 
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The lenders of money on a bottomry bond are 
presumed to have acted in good faith, 22 and are 
not, in the absence of proof, to be charged with 
knowledge that the master had disregarded in¬ 
structions from the owners. 23 The validity of a 
hypothecation is not affected by the master’s previ¬ 
ous or subsequent irregular conduct toward his 
owner, if the lender be not privy thereto. 24 

§ 94. Operation and Effect 

A bottomry bond executed by the master of the ves¬ 
sel does not vest an absolute interest in the ship, and a 
respondentia bond passes no right of property in the 
goods. 

A bottomry bond executed by the master of the 
vessel does not vest an absolute interest in the 
ship, but gives a claim on her which admiralty may 
enforce; 25 nor does a respondentia bond pass the 
right of property m the goods, since it is a mere 
personal contract. 26 Where a bottomry bond is 
given to secure debts for which simple contract se- 
curties have been previously given, the bond cannot 
be regarded as merely collateral security, but the 
simple contracts are merged m the bond, and the 
previous securities cannot afterward be enforced. 27 
Bills of exchange may be given m connection with 
a bottomry bond as representing the debt so se¬ 
cured, 28 but the bill is collateral to the bond 29 and 
subject to the same contingencies. 30 

Personal liability. In order to support a bot¬ 
tomry bond the money must have been advanced on 
the faith of the vessel, 31 and there is no element 
of personal liability connected with a bottomry bond 
as an instrument, 32 and, if the bond is merely col¬ 
lateral security for the debt, it is a nullity. 33 The 


liability of the owner on the bond is limited to the 
value of the property pledged if the value of the 
ship fall short of the debt, and the lender on bot¬ 
tomry loses the balance, 34 and where the bond 
stipulates that a cargo of specified value be carried, 
and such condition is not complied with, recovery 
in toto is not justified, 35 but will 'be limited to the 
difference between the sum lent and the value of 
the cargo at the time of the loss. 36 

Even though the master execute a bottomry bond 
hypothecating the cargo as well as the ship and 
freight, and the cargo is afterward sold on such 
bond, the owner’s personal liability will be no 
greater. 37 However, a bottomry bond is good 
which includes the personal liability of the master. 38 

§ 95. Negotiability and Transfer 

A master's botttomry obligation, payable to order 
on arrival at the port of destination, is not such a ne¬ 
gotiable instrument as to give the indorsee any better 
rights than those of the payee. 

A master’s bottomry obligation, payable to order 
on arrival at the port of destination, is not such a 
negotiable instrument as to give the indorsee any 
better rights than those of the payee. 39 However, 
the bond is assignable. 40 

§ 96. Duration and Termination 

A bottomry bond may be on time or on a specific voy¬ 
age. 

A bottomry bond may be on time as well as on a 
specific voyage, 41 and a bond which hypothecates 
the vessel for a particular voyage, and a specific pe¬ 
riod beyond its termination, is good as a bottomry 
bond, the money lent having been put at risk under 


DC.N.Y, 9 FCas No 5,163, Olcott 
55 

22. XJ S.—The Fortitude, C C.Mass , 
9 FCas No 4,953, 3 Sumn 228— 
Furmss v. The Magoun, D.C N Y, 9 
F Cas No.5,163, Olcott 55 

23. XJ S —Furmss v. The Magoun, 
supra, 

24. U S —The Virgin v Vyfhius, 
Hd, 8 Pet. 538, 8 L Ed. 1036— 
Camzares v The Santissima Trim- 
dad, Adm Pa, 5 F Cas No 2,383, Bee 
353. 

25. U S.—'Blaine v. The Charles Car¬ 
ter, Va., 4 Cranch 328, 2 L Ed. 63S. 

58 C J. p 329 note 29. 

26. XJ S —XJ. S. v Delaware Ins Co.. 
Pa, 25 F Cas No 14,942, 4 Wash C C 
418 

27. Mass—Bray v. Bates, 9 Mete- 
237. 

28. XJ.S —The Hunter, D C.Me , 12 F. 
Cas.No.6,904, 1 Ware 251. 

58 C.J. p 329 note 33. 


; 29. U’S—Maitland v The Atlantic, 
DC La, 16 FCas No 8,980, Newb 
Adm 514. 

58 C.J. p 329 note 34. 

30. U S —The Hunter, D C Me., 12 F 
Cas No.6,904, 1 Ware 251. 

58 C.J. p 329 note 35 

31. XJ S—Walden v Chamberlain, 
Pa, 28 F.Cas No.17,055, 3 Wash C. 
C 290, affirmed 1 Wheat 96, 4 L Ed 
45 

58 C J. p 329 note 36. 

32. XJ'S—Greely v. Smith, CCMe., 
10 FCas No 5,750, 3 Woodb. & M. 
236 

58 C.J P 329 note 37. 

33. ’XJ S —The Sophie Wilhelmine, N. 
Y, 58 F 890, 7 C.CA 569. 

58 C J. p 329 note 39. 

34. XJ.S —The Virgin, Md, 8 Pet 538, 
8 LEd. 1036 

58 C J. p 329 note 40. 
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35. TJ S —Franklin Ins Co v. Lord, 
C C Mass , 9 F Cas No 5,057, 4 Ma¬ 
son 248 

36. XJ.S—Franklin Ins Co. v. Lord, 
supra. 

37. U.S —Naylor v. Baltzell, C C Md, 
17 F Cas No 10,061, Taney 55. 

38. XJ S —Kelly v. Cushing, 48 Barb. 
269 

58 C J. p 330 note 46. 

Master's draft held not binding on 
master personally 

XJ.S—The Serapis, D.C NY., 37 F. 
436 

39. XJS.—The Lykus, DCN.Y., 36 
F. 919. 

40. XJ.S—Burke v The M P. Rich, 
C C.Mass, 4 F.Cas.No.2,161, 1 Clift 
308 

41. XJ S —The Draco, C.C Mass, 7 F. 
Cas.No 4,057, 2 Sumn. 157. 

58 C.J. p 336 note 98. 
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the contract 42 If, after the risk on a bottomry 
bond has commenced, a sale or transfer of the ves¬ 
sel takes place, 43 or the voyage is in any manner 
broken up by the borrower 44 or by the negligence 
and omission of the master, 45 the maritime risk 
terminates as in the case of a policy of insurance 
and the bond becomes immediately payable; and 
the fact that the obligee of a bottomry bond at¬ 
taches the ship on another ddbt of the obligor be¬ 
fore the expiration of the term for which the bond 
is to run, whereby the obligor is prevented from 
employing her, does not excuse him from perform¬ 
ing the condition of the bond. 46 

§ 97. Payment and Satisfaction 

The obligee In a bottomry bond, who is also the 
ship's agent, has a right to use money received for 
freight after the date of the bond in payment of wages 
and other expenses incident to a projected voyage. 

The obligee in a bottomry bond, who is also the 
ship’s agent, has a right to use money received for 
freight after the date of the bond in payment of 
wages and other expenses incident to a projected 
voyage, and to meet other debts contracted for by 
him for the benefit of the vessel, and not secured 
by the bond; 47 and where the agents of shipowners 
pay a bottomry bond with their own money, and 
the bond is a valid lien in their hands, freight mon¬ 
eys may be applied first to the payment of unse¬ 
cured disbursements of such agents, leaving the 
surplus only to be credited on the bond. 48 Where 
the loss of vessel and cargo is total, and both belong 
to the same owner, the doctrine of contribution m 
payment of the bottomry bond does not apply, as 
where there are separate owners. 49 Where, ac¬ 
cording to the form of bond used, payment of the 
debt and marine interest depends on the safe return 
of the goods, and not on that of the ship, the bor¬ 
rower is obliged to pay, if he receives his goods 
safely, although by another ship , 50 and a loss not 


strictly total cannot be turned into a technical total 
loss by abandonment, so as to excuse the borrower 
from payment, even though the expense of repairing 
the ship exceeds her value. 51 A bond conditioned 
to be void in case of “utter loss” of the vessel dur¬ 
ing a certain voyage is not discharged by the strand¬ 
ing of the vessel during the voyage, and abandon¬ 
ment to insurers as a total loss, and sale by them 
at the place of stranding, as not worth repairing, if 
the vessel exists m specie at the time of the sale, 52 
since the words “an utter loss of the ship” in a bot¬ 
tomry bond mean an actual total loss, and not a 
constructive one. 53 A bottomry bond will be void, 
if the voyage on which payment depends is lost 
in consequence of any of the accidents within the 
condition, although the borrower eventually loses 
nothing. 54 Suit against one who has fraudulently 
substituted himself as borrower on a bottomry bond 
is not an acquittance of the bond as against the real 
debtor. 55 Where the vessel is released on express 
agreement that the lien continue and cover court 
costs, the lien continues. 56 

§ 98. Lien and Priorities 

A hypothecation of a vessel, on maritime risks, draws 
after it a maritime lien. A bottomry bond outranks a 
prior mortgage, or a draft for advances for wages and 
supplies, payable after arrival and discharge, but Is in. 
ferior to a claim for general average. 

A hypothecation of a vessel, on maritime risks, 
draws after it a maritime lien. 57 Where a bond is 
given in the nature of a bottomry, but the circum¬ 
stances under which it was executed were not such 
as to warrant the captain in executing a maritime 
hypothecation, and where the captain had a power 
of attorney from the owner of the vessel to borrow 
money on the vessel, such a contract, if made by the 
captain, may create a lien on the vessel, m a court 
of common law. 58 In the absence of a stipulation 
to that effect in the bottomry bond, no lien is created 
on the freight 59 or cargo 60 by reason of the bond. 


42. U S.—Eneas ▼. The Charlotte 
Minerva, D.C.N.T, 8 F Cas No 4,- 
483. 

43. U S —The Draco, C C.Mass., 7 F. 
Cas.No.4,057, 2 6umn. 157. 

58 CJ P 33$ note 2. 

44. U S —The Draco, supra. 

58 C.J. p 336 note 3. 

45. US —Force v The Pride of the 
Ocean, D C N.Y., 3 F. 162 

58 C.J. P 336 note 4. 

46. Mass —Thorndike v. Stone, 11 
Pick. 183 

58 C.J. p 336 note 5. 

47. , US—The Sinus, Cal., 54 F. 188, 
4 C.C.A. 273. 

48. U.S.—Johnson v. The Belle of 


the Sea, C C Pa , 13 F Cas No,7,372, 
affirmed 20 Wall 421, 22 L Ed 362. 

49. Pa—Delaware Ins. Co. v Win¬ 
ter, 38 Pa. 176 

50. Pa—Commonwealth Ins Co. v. 
Duval, 8 Serg & R 138 

51. U S.—Pope v. Nickerson, C.C 
Mass, 19 F Cas.No 11,274, 3 Story 
465. 

58 C J p 336 note 12. 

52. U S —Delaware Mut. Safety Ins 
Co. v Gossler, C C Mass., 7 F.Cas 
No 3,766, Holmes 475, affirmed 96 U 
S. 645, 24 L.Ed. 863 

53. Pa—Commonwealth Ins. Co. v. 

1 Duval, 8 Serg. & R. 138. 

58 C J P 337 note 14. 
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54. Mass —Appleton v Crowmn- 
shield, 3 Mass. 443 

55. U S —Herwig v Oakley, C C Md., 
12 F Cas No 6,435, Taney 389 

56. U S —Bolten v. The James L 
Pendergast, DC NY, 30 F 717. 

57. U S —Bolten v. The James L 
Pendergast, supra 

58 C J. p 337 note 20. 

Maritime liens generally see Mari¬ 
time Liens § 1 et seq. 

58. U S.—Hurry v Hurry, Pa., 12 F. 
Cas No 6,922, 2 Wash C.C 145. 

59. NY.—Kelly v, Cushing, 48 Barb 
269. 

58 C J. p 337 note 22, 

60. U S —The Zephyr, C C Mass, 30 
F.Cas No 18,210, 3 Mason 341. 
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A mortgage on the vessel taken solely to secure 
money lent by an assignee of a bottomry bond will 
not affect its lien, 61 and the lien is not discharged 
by a payment of the debt by the agents of the ship¬ 
owners with their own money, where they take an 
assignment thereof. 62 

It is a rule of the general maritime law that, if 
there is any salvage or proceeds of the effects cov¬ 
ered by a bottomry bond, the bondholder’s hen at¬ 
taches thereto, although the ship is lost. 63 Although 
the lien of a bottomry bond will not be affected by 
the mere departure of the vessel from the return 
port, with or without the knowledge of the holder 
of the bond, 64 if the obligee of a bottomry bond 
permits the ship to make several voyages without 
asserting his lien, and executions are levied on her, 
his lien is lost 65 

Priorities . A -bottomry bond lien may outrank, 
or be inferior to, various other liens or claims. 66 
A bottomry bond lien is inferior to a claim for gen¬ 
eral average, 67 and a claim for damages caused by 
a collision occurring during the voyage is entitled 
to preference over a bottomry loan made on the 
same voyage, prior to the happening of such col¬ 
lision. 66 A bottomry bond outranks a prior mort¬ 
gage, 69 or a draft for advances for wages and sup¬ 
plies, payable after arrival and discharge, 70 and the 
claim of a wharfinger who makes an express con¬ 
tract with the owner after the giving of the bond. 71 
Similarly, a bottomry bond takes precedence over a 
purchaser with notice, 72 and will be upheld where 
there is no laches on the part of the lender, even 
against a bona fide purchaser, without notice, 73 al¬ 
though the rule is otherwise where there is laches. 74 
A delay of a few weeks after the right to enforce 


a bottomry bond has accrued does not enable a 
junior creditor to take precedence by reason of a 
prior attachment. 75 

Bottomry bonds take priority in the inverse order 
of their execution, 76 but bonds of different dates 
granted to creditors on one advertisement for ten¬ 
ders are paid pro rata. 77 

§ 99. Recovery of Principal 

The lender may recover if the bond becomes void 
by reason of the voyage being lost in consequence of an- 
accident within the condition of the bond and the bor¬ 
rower eventually loses nothing. 

If the bonds become void by reason of the voyage 
being lost in consequence of an accident within the 
condition of the bond, and the borrower eventually 
loses nothing, the lender may recover in an action, 
for money had and received. 78 Moreover, if a 
vessel on which money is lent does not undertake 
the voyage described in the bottomry bond by de¬ 
fault of the persons obtaining the loan, but under¬ 
takes a different voyage, the principal of the loan 
may be recovered in an action m rem after such 
voyage, against a claimant who purchased the ship* 
with knowledge, 79 

§ 100. Enforcement of Bond 

In a suit in admiralty to enforce bottomry and re¬ 
spondentia bonds, the rules regulating the practice ancf 
procedure in admiralty ordinarily are applicable. 

Since, as discussed in Admiralty § 29, bottomry 
bonds are enforceable in admiralty, the general rules 
governing actions, and the rules regulating the 
procedure and practice in admiralty where suit is 
brought in that court, usually are applicable. 80 


61. U.S.—Burke v. The M. P. Rich, 
C C Mass , 4 F.Cas.No.2,161, 1 Cliff. 
308. 

62. U.S —The Belle of the Sea v. 
Johnson, Pa, 20 Wall. 421, 22 L Ed. 
362. 

63. U S.—Delaware Mut. Safety Ins. 
Co. v. Gossler, Mass, 96 US. 645, 
24 L Ed 863 

58 CJ p 337 note 26. 

64. U S—Burke v. The M P. Rich, 
C C.Mass., 4 F.Cas.No 2,161, 1 Cliff 
308. 

58 C.J. p 337 note 28. 

65 . U S,—Blaine v. The Charles Car¬ 
ter, Va., 4 Cranch 328, 2 L Ed 636. 

66. US—The Virgin v. Vyfhius, 
Md., 8 Pet 538, 8 L Ed. 1036. 

Priorities: 

Claim for freight see infra 5 170. 
-iLi&n 'for advances see Maritime 
Liens § 56 e. 

Master's wages see supra § 69. 
Materialmep’q lien see Mantime 
Liens £ 56 e. 


Salvage claims see Salvage § 143. 
Seamen’s wages see Seamen $ 149. 

67. U.S.—The Dora, D.C.La., 34 F. 
343. 

58 C.J. P 338 note 34. 

68. U S.—Force v. The Pride of the 
Ocean, D C N.Y., 3 F. 162 

69. U S.—Bolten v. The James L 
Pendergast, D.C.NY., 30 F. 717. 

58 C J. p 338 note 38. 

Priority of maritime liens generally 
as against mortgages see Maritime 
Liens § 51 b. 

70. N.Y.—Hanschell v. Swan, 51 N. 
Y.S 42, 23 Misc. 304. 

71. U S.—Ex parte Lewis, C.C Mass., 
1 F.Cas.No.8,310, 2 Gall. 483. 

72. U S.—Herwig v. Oakley, C.C.Md., 
12 F Cas No 6,435, Taney 389. 

73. U.S.—The Draco, C.C.Mass,, 7 F. 
Cas No 4,057, 2 Sumn. 157. 

58 C.J. p 338 note 44. 

74. U.S.—Persee v. The Clarence, D 
C.NC, 19 F.Cas No 11,016. 

860 


75. U.S.—Eneas v. The Charlotte 
Minerva, D.C.NY., 8 FCas No.4,483. 

76. US—The Mary, CC.Conn., 16 F. 
Cas No 9,187, 1 Paine 671. 

58 C.J. p 338 note 47. 

77. U.S.—The Dora, D.C La., 34 F. 
343. 

58 C J. p 338 note 48. 

78. Mass —Appleton v. Crowmn- 
shield, 3 Mass 443. 

79. US.—Wilmer v. The Smilax, D. 
CMd, 30 F.Cas No 17,777, 2 Pet. 
Adm 295. 

80. US —Fumiss v. The Magoun, D. 
C N.Y., 9 F.Cas No 5,163, Olcott 55. 

La—Gazzam v. Wright, 3 La 449. 
Actions on bonds generally see Bonds 
5 99 et seq. 

Procedure and practice in admiralty 
generally see Admiralty $9 70 t? 06 
Prize court 

The holder of a bottomry bond has 
no interest that he can assert, in a 
prize court.—The Mary, R.i; 9» 
Cranch 126, & L.Ed. 678. * «j 
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Suit may be maintained in the name of the assignor 
of the bond, 81 particularly where the assignees ap¬ 
pear before the court by filing a supplemental 
libel 82 If the vessel is sought to be sequestered, 
and it has been since sold, there must be a personal 
service of citation on the new owner if a resident, 83 
and service on the master of the vessel as agent of 
the owner is not sufficient 84 A mortgagee of the 
vessel may intervene in an action to enforce a 
bottomry bond m order to contest the validity of 
the bond 85 or its priority over his mortgage, 86 and 
general creditors, having obtained decrees against 
the proceeds of the vessel, may intervene in an 
action by bottomry holders to arrest the fund. 87 

Questions as to the validity of bottomry claims 
will not be entertained on motion and notice. 88 In 
order to impound the fund until a decision on the 
claim can be had, the creditor must have sued out 
attachment 89 or pleaded his lien to an antecedent 
action,* 90 presentation of the bond and a petition 
under it are not sufficient. 91 Where, a bottomry 
bond having been given to a person in consideration 
of his assuming the debts due by a vessel, she left 
the port without opposition, and payment of the 
bond was afterward contested on the ground of the 
debts not being satisfied, the mere presentation of 
the bills without receipts has been held not suffi¬ 
cient to support the defense. 92 A reference to as¬ 
certain and report the constituents of the bottomry 
lien will be ordered. 93 Where various demands are 


intermingled in bottomry bond, only part of which 
will sustain a hypothecation, the obligee must ex¬ 
hibit them to the court in such manner that they 
may be separately considered, 94 and he should ex¬ 
hibit an account of the items of expense covered, so 
that the court may judge whether they were neces¬ 
sary in order to effectuate the objects of the voy¬ 
age 95 

The premium paid on bottomry will be included m 
the amount of the decree, 96 and the sum lent and 
the premium are considered as the principal, com¬ 
mon interest on that sum for the delay of payment 
after it is due being allowed, 97 even though the bond 
contained no stipulation for ordinary interest. 98 

Marshaling assets . Assets will be marshaled by 
courts of admiralty, in case of bottomry, so as to 
give the proper priorities m favor of shippers 
against the property of the master and owner, 99 
and also as to the freight and proceeds of the 
ship. 1 If a bottomry bond covers both ship and 
cargo, and these are owned by different persons, 
the cargo is liable only secondarily; 2 but if both 
belong to the same owner, and are both hypothecat¬ 
ed, there is no equity which prevents the owner of 
the bond from resorting to either, 3 or where the ship 
and freight have the same owner and are included 
m the same hypothecation, 4 there is no equity which 
prevents the owner of the bond from resorting to 
either. 


Vin. CARRIAGE OF GOODS 


A. CARRIER IN' GENERAL 


§ 101. Status as Common Carrier 

A common carrier by water has been defined as one 
whose business it Is to carry chattels by water for all 
persons who may choose to employ and remunerate him. 


A common carrier by water has been defined as 
one whose business it is to carry chattels by water 
for all persons who may choose to employ and 
remunerate him, 5 without regard to distance or 


81. US—Burke v The M. P Rich, 
CCMass, 4 F.CasNo.2,161, 1 Cliff. 
308. 

82. U.S—Burke v. The M. P. Rich, 
supra 

83. La—Gazzam v. Wright, 3 La. 
449. 

84. La—Gazzam v. Wright, supra. 

85. US —Furmss v. The Magoun, D 
C.N Y, 9 F.CasNo 5,163, Olcott 55. 

86. U S —Furniss v. The Magoun, 
supra. , 

87. U S.—Frepch v. The Supert*, D.C. 
N.Y , 9 F Cas.No 5,103a. 

88. US —French y. The Superb, su¬ 
pra. 

89. U.S.—French v. The Superb, su¬ 
pra. 


90. U.S.—French v. The Superb, su¬ 
pra. 

91. U.'S—French v. The Superb, su¬ 
pra. 

92. U.S.—Cohen v The Amanda 
Frances Myrick, D C.Pa, 6 F Cas. 
No 2,962, Crabbe 277. 

93. U S —Furniss v. The Magoun, D 
C.N.Y., 9 F Cas.No 5,163, Olcott 55. 

94. U.S.—The Aurora, Pa, 1 Wheat. 
96, 4 L.Ed. 45. 

58 C.J. p 339 note 73. 

95. U S —The Bridgewater, DCN 
Y., 4 F.Cas.No 1,865, Olcott 35 

96. U S.—The Grapeshot, C.C.La, 10 
F.Cas.No.5,703, 2 Woods 42. 

58 C.J. p 339 note 75. 

97. U S.—The Packet, C.C Mass., 18 
F.Cas.No 10,654, 3 Masoh 255. 
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98. U.S—The Grapeshot, CC.La, 10 
F Cas No 5,703, 2 Woods 42. 

99. US.—The Packet, CCMass, 18 
F.Cas No 10,654, 3 Mason 255 

1. Pa—Welsh v. Cabot, 39 Pa. 342. 

2. Pa—Welsh v. Cabot, supra. 

58 CJ p 339 note 81 

3. Pa—Welsh v. Cabot, supra. 

4. Pa—Welsh v, Cabot, supra 

5. Pa^Nicollette Lumber Co. v. 
Peoples Coal Co, 26 Pa.Super 575, 
reversed on other grounds 62 A. 
1060, 213 Pa 379, 110 Am S R 550, 
3 L.R A ,N.S., 327. 

Other or similar definitions 

(1) One who undertakes, and exer¬ 
cises as a public employment, the 
transportation or carriage of goods 
for persons generally, from place to 
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motive power. 6 In accordance with this definition, 
a general ship, or its owner or operator, carrying 
goods or merchandise for hire 7 in the usual course 
of business, 8 for common carriage, 9 and for all 
persons indifferently, 10 whether for an ocean voy¬ 
age, 11 intercoastal voyage, 12 or for a voyage on in¬ 
land waters, 13 in foreign commerce 14 or interstate 
commerce, 15 and whatever the character of the 
vessel whether, for example, sailboats, 16 steam¬ 
boats or steamships 17 or canal boats, 18 is a common 


carrier and subject to a common carrier’s liability 
to shippers, considered infra §§ 115-159 although 
there is no specific agreement of carriage entered 
into 19 or no particular agreement for hire, 20 and 
independently of any bill of lading 21 On the other 
hand, a shipowner or vessel which carries no other 
cargo than that of a particular shipper under an 
agreement to carry such cargo between specified 
points is a private carrier. 22 Thus, as considered 
supra § 34, a ship chartered for a special cargo 


place, by water, and to deliver them 
at the place appointed, for hire or 
reward, and with or without a spe¬ 
cial agreement as to price—Carpen¬ 
ter v Baltimore, etc, R Co, 64 A 
252, 22 Del. 15—Pennewill v. Cullen, 
5 Del 238—McHenry v. Philadelphia, 
etc, R. Co., 4 Del. 448 

(2) One who makes it a business 
to transport goods by water for hire, 
and holds himself ready to carry 
them for all persons who apply and 
pay the hire —The Huntress, D C Me , 
12 FCas.No.6,914, 2 Ware 89, 92. 

(3) Any person undertaking to car¬ 
ry goods by water for all persons in¬ 
differently.—Alexander v. Greene, 7 
Hill, N.Y, 533 

(4) One who undertakes, for a re¬ 
ward, to convey produce, or goods of 
any sort, from any place on the 
river to another—Turney v. Wilson, 
7 Yerg, Tenn., 340, 342, 27 Am.D. 
515—Craig v Childress, Peck, Tenn, 
270, 14 Am.D. 751. 

G. Pa—Nicollette Lumber Co. v. 
Peoples Coal Co., 26 Pa. Super 575, 
reversed on other grounds 62 A. 
1060, 213 Pa 379, 110 Am S R 550, 
3 L.R A ,N S , 327. 

7. U.S —'Liverpool, etc, Steam Co v 
Phemx Ins. Co, NY., 9 S.Ct 469, 
129 US 397, 32 L Ed. 788 

58 C J p 340 note 91. 

8. Ala—-Tennessee River Nav, Co v 
Walls, 92 So 202, 18 AlaApp. 305. 

58 C.J p 340 note 92 
Carriers of bank bills 

A steamboat company, or the mem¬ 
bers thereof, who by their act of in¬ 
corporation are made individually lia¬ 
ble as common carriers, incorporated 
for the transportation of goods, 
wares, and merchandise, are not com¬ 
mon carriers of packages of bank 
bills, unless it is shown that they 
have made the carnage of such pack¬ 
ages a part of their ordinary busi¬ 
ness.—Sewall v. Allen, 6 Wend., N Y, 
335. 

Regular trips between, same points 
In order to make the owner of a 
vessel a common carrier it is not 
essential that the trips should be 
regular between the same points, 
but it is enough if he is engaged m 
carrying for others generally to and 
from any point. 


Del.—Pennewill v. Cullen, 5 Del. 238 
Mo —Campbell v A. B C. Storage, 
etc, Co, 174 S.W 140, 187 Mo App 
565 

Transportation beyond regular trip 

Where a common carrier by water 
agreed to carry to a point beyond 
its regular trip, it was a common 
carrier as to the additional transpor¬ 
tation —Tuckerman v. Stephens, etc, 
Transp Co , 32 N.J Law 320. 

9. US—The Vermont, D.C.N.Y, 47 
F Supp 877—The Ella Pierce Thur- 
low, DC NY., 300 F. 103, affirmed, 
CCA, Dnsko v. Barber S. S Lines, 
300 F. 106. 

10. U.S —Continental Ins Co. v 
Anchor Line, DCN.Y., 53 F.2d 1032 
—The Point Brava, D C Cal, 1 F 
Supp 366. 

58 C J p 340 note 93 
Test of whether one is “common 
carrier" by water is whether he holds 
out, expressly or by a course of con¬ 
duct, that he would carry for hire, 
as long as he has room, goods of all 
persons indifferently The test is not 
whether he is carrying as a public 
employment or whether he carries to 
a fixed place—North American Acci¬ 
dent Ins. Co v Pitts, 104 So. 21, 213 
Ala 102, 40 ALR. 1171—Georgia 

Life Ins Co v. Easter, 66 So. 514, 
189 Ala 478, L.R.A.1915C 456 

11. U S.—Liverpool, etc , Steam Co 
v Phemx Ins. Co, NY., 9 S.Ct 
469, 129 US 397, 32 L.Ed. 788. 

58 C J p 340 note 94. 

12. US—The Vermont, DC.NY., 47 
F Supp. 877. 

13. Ala.—Tennessee River Nav Co 
v. Walls, 92 So. 202, 18 Ala-App 
305. 

58 C J. p 340 note 95 
Ferry as common carrier of goods 
see Femes § 28 b. 

14. U S.—Compagme G6nSrale Trans¬ 
atlantic^ v. American Tobacco 
Co, CCA.NY., 31 F 2d 663, cer¬ 
tiorari denied 50 S Ct 16, 280 US. 
555, 74 LEd. 611 

15. U.S.—iCompagnie G<§n§rale Trans- 
atlantique v. American Tobacco 
Co, supra. 

16. U S.—Crosby v Gnnnell, D.C.N 
Y, 6 F.Cas No 3,422. 
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17. U.S—The Vermont, D.CNY, 47 
F Supp. 877—The Point Brava, D 
C Cal., 1 F Supp. 366 

Mass—Goodman v. New York, N H 
& H R Co , 3 NE 2d 777, 295 Mass. 
330, 106 A L.R. 1151 
N Y —New York Lumber Trade Ass’n 
v. Lacey, 277*NYS 519, 154 Misc 
747, reversed on other grounds 281 
N.Y.S. 647, 245 App.Div. 262, af¬ 
firmed 199 NE 688, 269 NY. 595, 
amended 200 NE 54, 269 NY. 277, 
certiorari denied 56 S.Ct. 954, 298 
US. 684, 80 L.Ed 1404. 

58 C J p 340 note 99. 

Tugboats as common carriers see 
the C J.S title Towage § 13, also 63 
C J. p 19 note 19-p 20 note 22. 

18. N Y —Arnold v. Habenbake, 5 
Wend 33 

Vt—Spencer v Daggett, 2 Vt. 92. 

19. U S —Brower v. The Water 
Witch, CCNY, 4 F.Cas No 1,971, 
19 HowPr 241, affirmed 1 Black 
494, 17 LEd. 155. 

20. N Y —Allen v Sewall, 2 Wend 
327. 

21 . U S —Mackey v. U S , D.C N Y , 
83 F Supp. 14, affirmed, C.A., 197 F. 
2d 241—The T A Goddard, D.C.N 
Y., 12 F. 174. 

N.Y.—Robinson v. Chittenden, 69 N 
Y. 525. 

58 C J. p 340 note 7. 

22. U.S—The Monarch of Nassau, C 
C.A.Fla., 155 F 2d 48—Koppers Con¬ 
necticut Coke Co. v. James McWil¬ 
liams Blue Line, C.CAN.Y, 89 F 
2d 865, certiorari denied James 
McWilliams Blue Line v. Koppers 
Connecticut Coke Co, 58 SCt 25, 
302 U.S. 706, 82 LEd 545—The W. 
H. Davis, DCN.Y., 56 F.Supp 564 
—The Dan, D.C.N.Y., 40 F. 691— 
Hart v Leach, D.C Md, 21 F. 77 
—Sumner v. Caswell, D.C.N.Y., 20 
F. 249. 

Mo.—Osage Tie & Timber Co v. 
Gorg-Murphy Timber & Grain Co, 
App., 191 S.W. 1026. 

10 C J. p 38 note 17 [el 

Owner of barge was bailee of car¬ 
go.—O’Donnell Transp. Co. v. Tide¬ 
water Iron & Steel Co., DC.N.J., 90 
F.Supp. 953, affirmed, C.A., 185 F.2d 
675. 
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or to a special person is not a common carrier, un¬ 
less a part of the ship is available to the public. 

Ownership and control of the vessel are not es¬ 
sential in order to constitute one a common carrier 
by water. 23 An express company, considered gen¬ 
erally in Carriers § 7, may be a common carrier 
by water although it does not own or control the 
vessel in which it forwards the goods intrusted to 
it for transportation. 24 

Lightermen and hoymen may be common car¬ 
riers. 25 

Marine carrier . Under some statutes the term 
“marine carrier” is applied to carriers plying on 
the ocean, arms of the sea, the Great Lakes, and 
other navigable waters within the jurisdiction of 
the United States. 26 

Canal maintained by state . A state, which con¬ 
structed, equipped, and maintains a barge canal 
for public use, furnishing it to common carriers by 
water without charge, is not a common carrier of 
commerce, intra-state or interstate. 27 

The term "carriage ” includes the ability to lift a 
cargo and hold it afloat, and does not necessarily 
involve any translation of the vessel from one place 
to another. 28 

§ 102. Duty to Receive and Transport Prop¬ 
erty and Provide Facilities 

As a general rule, a common carrier by water is un¬ 
der a duty to receive goods which it Is able and accus¬ 
tomed to carry, within the limits of its facilities, and to 
carry and transport them for Just compensation without 
unreasonable delay. 

Both under the common law and under statute, 
the obligation of a common carrier by water is to 


receive goods which it is able and accustomed to 
carry, in the order of their tender, 29 without 
preference to any shipper, 30 and to carry and 
transport them for just compensation 31 over its 
regular route, 32 without unreasonable delay. 33 Such 
duty arises out of the relationship which the carrier 
sustains to the public, 34 and is imposed by law for 
the common good, 35 and is independent of any 
special contract. 36 While a steamboat leaving its 
terminal with a full cargo is not required to over¬ 
load by taking additional freight tendered at lower 
landings, 37 on finding such freight at the lower 
landings, with notice that it will remain there for 
transportation, it is its duty to take such freight m 
its turn, and not to place itself with reference to 
subsequent consignments so as to render itself 
unable within a reasonable time to accept and trans¬ 
port the freight tendered at such lower landings 3S 
Although a common carrier by water is not bound to 
inquire into the nature of the goods, 39 it may select 
the character of the goods it proposes to carry, 40 
or discontinue to carry a particular class, 41 and it 
may voluntarily cease to do business as a common 
carrier and engage in the business of a special car¬ 
rier; 42 but as long as it operates as a common 
carrier it cannot reject goods which it professes 
to carry and thereafter receive other goods where at 
the time of tender there is room m the vessel for the 
goods and the vessel's safety will m no way be im¬ 
periled. 43 

Embargo. A steamship company has been held 
to have the right to establish an embargo on ship¬ 
ments if the circumstances warrant it, 44 and the 
necessity for placing it is to be determined in the 
first instance by the steamship company. 45 


23. N Y.—Spitzer v. Puerto Rican 
Express Co., 183 NTS. 19, 112 
Misc. 453. 

24. N.Y.—Spitzer v. Puerto Rican 
Express Co, supra. 

25. Ga —Fish v. Chapman, 2 Ga. 
349, 46 AmD 393. 

26. Black L.D. 

27. NY.—People ex rel New York 
Cent. R Co. v Public Service Com¬ 
mission, Second Dist, 191 N.Y S 
636, 198 AppDiv. 436, affirmed 134 
NE 590, 232 NY. 606, certiorari 
denied Public Service Commission 
of State of New York v. New York 
Cent R Co., 42 S Ct. 314, 258 U S. 
621, 66 L.Ed. 795. 

28. U S —The Jungshoved, D C.N. Y., 
272 F 122, modified on other 
grounds, C.C.A, 290 F 733, certio¬ 
rari denied 44 SCt. 35, 263 U.S. 
707, 68 LEO. 517. 


29. U S —The Pacific Spruce, D C 
Wash, 1 F.Supp 593 

58 C.J. p 341 note 22. 

30. Ga—Ocean SS Co. v. Savannah 
Locomotive Works, etc., Co, 63 S. 
E 577, 131 Ga 831, 127 Am S R 
265, 20 LRA..N.S, 867, 15 Ann.Cas 
1044. 

58 C J. p 341 note 22. 

Discrimination see infra § 104. 

31. US—The Pacific Spruce, D.C. 
Wash, 1 FSupp 593. 

32. U S —The Pacific Spruce, supra 
Ala—Tennessee River Nav. Co. v 

Walls, 92 So. 202, 18 Ala App. 305. 

33. U.S—The Pacific Spruce, DC 
Wash., 1 F.Supp. 593. 

34. US —The Henry W. Breyer, D.C. 
Md , 17 F.2d 423. 

35. U S.—The Pacific Spruce, D C. 
Wash., 1 F.Supp. 593. 

36. U.S.—The Henry W. Breyer, D.C. 
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Md, 17 F 2d 423—The Pacific 

Spruce, DC.Wash., 1 F.Supp. 593 

37. Ala.—Tennessee River Nav. Co 
v. Walls, 92 So. 202, 18 Ala.App 
306 

38. Ala—Tennessee River Nav. Co 
v. Walls, supra 

39. U S —The Buenos Aires, J> C.N 
Y, 46 F 2d 693 

40. Ga—Ocean SS Co v. Savannah 
Locomotive Works, etc, Co, 63 SE 
577, 131 Ga 831, 20 LRA-,N.S, 867 

41. Ga.—Ocean SS. Co. v. Savannah 
Locomotive Works, etc, Co., supra 

42. Ga—Ocean SS. Co. v. Savannah 
Locomotive Works, etc., Co., supra. 

43. Ga—Ocean SS Co. v. Savannah 
Locomotive Works, etc, Co, supia 

44. U.S—Holt Motor Co. v. Nichol¬ 
son Universal S. S. Co., D.C.Mmn, 
56 F.Supp. 585. 

45. U-S.—Holt Motor Co. v. Nichol¬ 
son Universal S. S. Co, supra. 
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Discontinuance of service . The obligation of a 
common carrier by water to continue the operation 
of its lines is not imposed by any principle of the 
common law. 46 The provisions of the Interstate 
Commerce Act have been held to impose no obliga¬ 
tion to continue service, 47 since the requirement as 
to obtaining from the interstate commerce com¬ 
mission, before abandonment, of a certificate that 
present or future public convenience and necessity 
permit such abandonment applies only to lines of 
railroad ; 48 and if the charter of such carrier or any 
other law of the state under whose laws such car¬ 
rier was incorporated does not forbid a discontinu¬ 
ance of service, such carrier may properly discon¬ 
tinue. 49 

Receipt of goods as forwarder . A common carrier 
to whom, as such, goods are tendered for transpor¬ 
tation, cannot, without the shipper’s knowledge and 
consent, receive them as a forwarder merely. 60 

Duty to provide facilities . Although it has been 
said that there is no difference between a land and 
a water carrier, 51 there is a marked and well de¬ 
fined difference between a company operating boats 
on waters open to the free navigation o£ all crafts 
desiring to engage in serving the public and a 
railroad company granted certain powers under 
its charter, and serving exclusively a certain ter¬ 
ritory. 52 In the one case, the railroad must furnish 


sufficient facilities for the reasonably prompt trans¬ 
portation of goods tendered for carnage, as con¬ 
sidered in Carriers § 35, and Railroads § 390, while 
a steamboat is required to accept shipments tendered 
only up to its ability to transport. 53 Thus, a 
navigation company, whose charter confers no pow¬ 
er of eminent domain, nor imposes any public du¬ 
ties, is not a public or quasi-public corporation, 54 
and is not bound to provide sufficient facilities to 
carry all goods offered, but may decline to re¬ 
ceive goods m excess of its transportation facili¬ 
ties. 55 So it may withdraw one or more of its 
ships and reduce its carrying capacity, 56 although, 
at the time of making the reduction, it did not have 
sufficient carrying capacity to take all the freight 
offered. 67 

§ 103. Statutory Regulation Generally 

a. In general 

b. Freight rates 

c. Regulatory bodies; their powers and 

proceedings 

a. In General 

The carriage of goods by water !n Interstate and 
foreign commerce is subject to regulation under various 
federal statutes. 

The federal Transportation Act of 1940, 49 U.S 
C.A. §§ 901-923, together with the prior statutes, 


Enforcement of embargo 

Where a steamship company was 
forced to declare an embargo on 
shipping: due to storms, and refused 
to accept any shipments for deliv¬ 
ery and the embargo affected all 
shippers, no unfair enforcement of 
embargo was shown.—Holt Motor Co 
v Nicholson Universal S. S. Co, su¬ 
pra. 

Exercise of due diligence 
Where a steamship company, which 
agreed to transport five hundred au¬ 
tomobiles from Detroit to Duluth be¬ 
tween Nov. 7 and the 26, declared 
an embargo on shipping on Nov 13, 
because of storms, but transported 
all automobiles accepted for ship¬ 
ment prior to that time and made 
only three shipments following that 
date tb the close of the season but es¬ 
tablished no regular service, and all 
boats were loaded to capacity, due 
diligence m attempting to move the 
automobiles was shown—Holt Motor 
Co. v. Nicholson Universal S. S Co, 
supra. 

Applicability of tariff provision 
Tariff provision that shipments 
-would be accepted from March 20 to 
Nov. 16 of each year, and from the 
later date until .date announced by 
supplements to the tariff, referred to j 


normal operations of a Great Lakes 
carrier and did not pertain to sit¬ 
uation which exists as to the serv¬ 
ice afforded by carrier when an em¬ 
bargo has been declared—Holt Motor 
Co v. Nicholson Universal S. S. Co., 
supra 

46. U S.—Lucking v. Detroit, etc, 
Nav. Co, Mich, 44 S Ct 604, 265 
U S. 346, 68 L.Ed. 1047—McCormick 
S Co. v. U. S., D C Cal., 16 F 
Supp 45. 

Obligation to continue service implied 
in contract see infra § 106 

47. U.S —Lucking v. Detroit, etc, 
Nav. Co., Mich, 44 S.Ct. 504, 265 U 
S 346, 68 LBd. 1047. 

Power to compel continuance 

Department of commerce was with¬ 
out power to compel steamship com¬ 
pany to continue through service to 
two shallow-water ports pursuant to 
arrangement with barge carrier, on 
ground that such ports would be sub¬ 
jected to unreasonable disadvantage 
if rates and service thus established 
were discontinued—McCormick S. S 
Co v. U. S. f DC Cal, 16 F.Supp. 45. 

48. U.S.—-Lucking v. Detroit, etc, 
Nav. Co., Mich, 44 SCt. 604, 265 
U S 346, 68 L Ed. 1047. 

49. U.S.—-Lucking v. Detroit, etc, 
'Nav. Co., supra—McCormick S. S. 
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Co. v. U. a, DCCal, 16 F.Supp 
45. 

50. Mo—Mellier v. St. Louis, etc, 
Transp. Co, 14 Mo.App. 281. 

51. Conn —Hale v. N J. Steam Nav 
Co., 15 Conn. 539, 39 Am D. 398 

N Y —Elliott v. Rossell, 10 Johns 1, 
6 Am D. 306. 

52. Ala—Tennessee River Nav. Co 
v Walls, 92 So. 202, 18 Ala.App 
305. 

53. Ala—Tennessee River Nav. Co. 
v Walls, supra. 

Ga.—Ocean SS. Co v Savannah Lo¬ 
comotive Works, etc, Co, 63 S E 
577, 131 Ga 831, 127 Am S R 265, 
20 LRA,NS., 867, 15 Ann Cas. 
1044. 

54. Ga.—Merchants', etc., Transp. 
Co. v. Dixon, 82 SB. 141, 141 Ga 
762—Ocean SS. Co. v. Savannah Lo¬ 
comotive Works, etc, Co, 63 S E 
577, 131 Ga. 831, 127 Am S.R 265, 
20 L.RA.,NS., 86 7, 15 Ann.Cas 
1044. 

55. - Ga.—Ocean SS. Co. v. Savannah 
Locomotive Works, etc., Co, supra. 

58 C.J p 342 note 41. 

56. Ga.—Merchants', etc, Transp. 
Co. v. Dixon, 82 S.E. 141, 141 Ga. 
762. 

57. Ga.—Merchants', etc* Transp. 
Co. v. Dixon, su^pa. 
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was intended to provide a completely integrated in¬ 
terstate regulatory system over motor, railroad, 
and water carriers, 58 and the field has been held to 
be entirely occupied by federal legislation and 
regulations. 59 Apart from the changes effected by 
the Transportation Act of 1940, the scheme created 
by the Shipping Act, 46 U S.C.A §§ 801-842, for 
the regulation of rates and practices of ocean car¬ 
riers is, in its essential features, the same as that 
prescribed by the Interstate Commerce Act m the 
corresponding field for land carriers, 60 and should 
have a like interpretation, application, and effect in 
its own field, 61 unless something peculiar in the 
question under consideration, or dissimilarity in the 
terms of the act relating thereto, requires a different 
conclusion. 62 The Shipping Act cannot be deemed 
an exclusive enactment with respect to the regula¬ 
tion of common carriers by water in interstate 
commerce to the exclusion of the general Interstate 
Commerce Act. 63 

Statutes enacted to prevent fraud will not be con¬ 
strued to work fraud between shipper and shipown¬ 
er. 64 


Shipment of explosives . The former federal stat¬ 
utes, making it a misdemeanor to pack or put up for 
shipment, or knowingly to ship or attempt to ship 
on vessels any gunpowder, etc., unless packed and 
marked as required by law, were enacted by con¬ 
gress in the exercise of its -constitutional power to 
regulate foreign and interstate commerce, 65 and 
were applicable only to shipments on vessels en¬ 
gaged in such commerce. 66 The statutes applied to 
shipments on foreign private steam vessels carrying 
passengers from ports of the United States to any 
other place or country, 67 and the provisions of such 
sections as to gunpowder included metallic cart¬ 
ridges containing gunpowder 68 

Persons subject to statute Only such persons 
as -come within the terms of the Shipping Act are 
subject to, or come within the coverage of, its 
provisions. 69 As used in the act, “shipper” means 
the owner or person for whose account the carriage 
of goods is undertaken. 70 Independent freight for¬ 
warders for transshipment of goods in foreign com¬ 
merce, acting as agents of shippers and assuming 
no responsibility for the transportation of the goods, 
are within its coverage as “other persons.” 71 


58. U S —U S v .Pennsylvania R 
Co, 1ST J\ 65 SCt 471, 323 U.S 612, 
89 LEd 499 

Regulation of water earners in in¬ 
terstate commerce see Commeice 
8 2 et sea. 

59. Wash—Luckenbach S S. Co v. 
Denney, 278 P 419, 152 Wash 548 

60. U S.—Inter-Island Steam Nav 
Co v Territory of Hawaii, by Pub¬ 
lic Utilities Commission of Hawaii, 
Hawaii, 59 SCt 202, 305 U.S 306, 
83 L.Ed 189—U. S Navigation Co 
v. Cunard S. S. Co, N.Y, 52 S.Ct 
247, 284 U.S 474, 76 LEd. 408— 
S. L Shepard & Co v. Agwilmes, 
Inc , D C.S C , 39 P Supp 528, re¬ 
versed on other grounds, CCA, 130 
P 2d 67 

Regulation of vessels generally see 
supra §§ 2-12. 

61. U S.—Inter-Island Steam Nav 
Co. v. Territory of Hawaii, by Pub¬ 
lic Utilities Commission of Hawaii, 
Hawaii, 59 S.Ct. 202, 305 U.S 306, 
83 LEd. 189—U S, Navigation Co 
v. Cunard S. S. Co., NY, 52 S.Ct 
247, 284 US. 474, 76 LEd. 408— 
Prince Line, Ltd v. American Pa¬ 
per Exports, D.CNY, 45 P 2d 242, 
affirmed, CCA, 55 F.2d 1053—S L 
Shepard & Co. v. Agwllines, Inc., 
D.CSC, 39 F Supp 528, 531, re¬ 
versed on other grounds, C C.A., 
130 F.2d 67. 

Identical provisions of both acts 

are construed alike—Sands v. Calmar 

S. S. Cor*>, 296 N.Y.S. 590, 163 Misc. 

757. 

6£. U S.—U. S-, Navigation Co. v. 

80 C. J S.—55 


Cunard S S Co, NY, 52 SCt 247, 
284 US 474, 76 LEd 408. 

63. N.Y —South, etc , American Com¬ 
mercial Co v. Panama R. Co, 199 
NY.S 92, 205 App.Div 123, affirm¬ 
ed 142 NE 666, 237 NY. 2S7. 

64. US —The Capitaine Faure, C C 
ANY, 10 F2d 950, certiorari de¬ 
nied Soci6t£ De Navigation k Va- 
peur France Indo-Chme v Cooper, 
46 S.Ct 634, 271 U.S. 684, 70 LEd 
1150. 

58 C.J. p 342 note 53. 

65. U S —U S v. Giordani, C C.N Y., 
163 F. 772 

58 C J. p 342 note 56. 

66. U.S —U S v Giordani, supra 

67. U S —U. S v. Giordani, supra. 

68. U S —U S v. Giordani, supra 

69. Enumeration as not exclusive 
Under the provisions of the Ship¬ 
ping Act that the term “person” in¬ 
cludes corporations, partners, and as¬ 
sociations existing under the laws of 
the United States, or any state, ter¬ 
ritory, district or possession thereof 
or of any foreign country, the statu¬ 
tory enumeration of the entities fall¬ 
ing within the term is not exclusive. 
—State of California v U. S, D.C. 
Cal, 46 F Supp. 474, affirmed 64 S 
Ct 852, 320 U.S. 577, 88 L Ed. 322, re¬ 
hearing denied 64 SJCt 516, 321 U.S. 
802, 88 LEd 1089, and City of Oak¬ 
land v. U S, 64 S.Ct. 516, 321 U.S 
802, 88 L.Ed. 1089. 

70. U S.—Compagnie G4n6rale Trans¬ 
atlantic© v. American Tobacco 
Co., C.CANY., 31 F.2d 663,- cer- 
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tior&ri denied 50 S.Ct 16, 280 U. 

S 555, 74 LEd. 611. 

71. U S.—U S v. American Unior 

Transport, NY., 66 SCt. 644, 327 

US. 437, 90 L.Ed 772. 

Reason for rale 

(1) Under the provision that the 
term “other person” subject to this 
Act means any person not included 
in the term “common carrier by wa¬ 
ter” carrying on business of forward¬ 
ing m connection with a common car¬ 
rier by water, the words “in connec¬ 
tion with” do not limit coverage to 
forwarders actually affiliated with a 
common carrier—U. S v. American 
Union Transport, supra 

(2) The design of the Shipping Act 
providing the term “other person sub¬ 
ject to this Act” means any person 
not included m term common car¬ 
rier by water carrying on business 
of forwarding m connection with a 
common earner by water was not 
merely by indirection to forbid car¬ 
riers or their affiliates to act as for¬ 
warders. The aot is designed not 
only to prevent evasion of regula¬ 
tions by carrier through denying 
them immunity when they hide be¬ 
hind forwarders, but it also denies 
immunity to forwarders themselves 
when they commit acts or practices 
which carriers and others subject to 
the Act are forbidden to perform — 
U S. v. American Union Transport, 
supra. 

Receipt of brokerage pursuant to a 
carrier's filed tariffs does not prove 
that the forwarder who receives it 
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Violation of Harter Act. The section of the Har¬ 
ter Act, 46 U.S.C.A. § 194, imposing a penalty for 
violation of provisions regulating contractual stipu¬ 
lations and refusal on demand to issue the bill of 
lading provided for is a criminal statute 72 subject¬ 
ing violators to prosecution by indictment; 73 but 
a suit for the penalty will only lie for the person in¬ 
jured. 74 

Excessive fines and penalties awarded against ves¬ 
sels or their owners for violation of regulatory stat¬ 
utes will not be sustained on appeal. 75 

b. Freight Bates 

The federal statutes regulating rates and charges by 
common carriers by water in interstate commerce have 
been held to be full and complete, and to constitute the 
only remedy provided by law for such purpose. 

In the absence of federal regulation, the reason¬ 
ableness of rates for the carriage of goods by water, 
moving wholly m foreign commerce, is governed and 
controlled by common-law principles. 76 The Ship¬ 
ping Act, 46 U.S.C.A. §§ 801-842, and the Inter¬ 
coastal Shipping Act, 46 U.S.C.A. §§ 843-848, pro¬ 
viding means and processes for the adjustment of 
all rates, fares, and charges by common carriers by 
water in interstate commerce, have been held to be 
full and complete, and to constitute the only remedy 
provided by law for such purpose. 77 The provision 
of the Shipping Act, 46 U.S.C.A. § 816, that every 


common carrier by water shall establish, observe, 
and enforce just and reasonable regulations and 
practices relating to, or connected with, the receiv¬ 
ing, handling, storing, or delivery of property does 
not forbid the separation by a steamship company 
of a freight charge into some of its component 
elements, at least if the tariff clearly so provides. 78 

Filing rate schedules . Under the Intercoastal 
Shipping Act, 46 U.S.C.A. §§ 844, 845 b, providing 
that every common carrier by water in intercoastal 
and interstate commerce must file and keep open to 
public inspection schedules showing aU the rates, 
fares, and charges for, or in connection with, trans¬ 
portation between intercoastal points on its own 
route, and, if a through route has been established, 
all the rates, fares, and charges for, and in con¬ 
nection with, transportation between mtercoastal 
points on its own route and points on the route of 
any other carrier by water, no carrier may engage 
m transportation on routes as to which the re¬ 
quired schedules are not filed. 79 The provision of 
the Shipping Act, 46 U.S C.A § 817, requiring com¬ 
mon carriers by water m interstate commerce to 
file schedules of their maximum rates applies to 
ocean carriers. 80 A common carrier by water may 
properly be ordered to file a schedule of its rates 
actually charged. 81 On due abandonment of a par¬ 
ticular route by a carrier the schedule of rates filed 
with respect thereto may be withdrawn. 82 


carries on the business of "forward¬ 
ing in connection with the carriers” 
within the Shipping Act.—American 
Union Transport v. U. S., DCNY, 
55 FSupp. 682, reversed on other 
grounds 66 S.Ct. 644, 327 U.S. 437, 90 
LEd. 773. 

72. US—U S. v. Cobb, D.CMd., 163 
F. 791. 

73. US.—U S v. Cobb, supra. 

58 C J. p 342 note 62. 

74. US.—The Minnehaha, D.C.N.Y., 
114 F. 672 

Qui tarn action would He to col¬ 
lect the penalty—U. S. v. James W 
Elwell & Co.. N.Y, 250 F. 939, 163 
CCA. 189, certiorari denied Jones v 
U S ex rel. Presspnch & Son Co, 
39 SCt 8, 248 U.S. 564, 63 LEd. 423 

75. US—U S. v. Elwell, 250 F. 939, 
163 C C.A. 189, certiorari denied 
Jones v U S. ex rel iPresspnch & 
Son Co, 39 SCt. 8, 248 U.S. 564, 
63 LEd. 423. 

58 C.J P 342 note 64. 

76. U S.—Olliphant v. Florida East 
Coast Car Ferry Co., D.C Fla, 4 F. 
Supp. 288. 

Power of congress and the states to 
regulate rates for water transpor¬ 
tation In Interstate or intra-state 
commerce generally see Commerce 

5 91c. j 


77. Alaska —City of Nome v. Lomen 

Commercial Co, 10 Alaska 114. 

Keeping of books 

Territorial statute requiring per¬ 
sons supplying city with lighterage 
service to keep books of account open 
to inspection by the mayor and city 
council was not intended to regu¬ 
late common carriers by water in 
interstate commerce as defined m 
federal statutes relating to such car¬ 
riers—City of Nome v. Lomen Com¬ 
mercial Co., supra 

Regulation by city 

A carrier which is a common car¬ 
rier by water m interstate commerce 
within statutes which require such 
a carrier to file its schedules of rates 
with a federal commission is not sub¬ 
ject to rate regulation by a city — 
City of Nome v. Lomen Obmmercial 
Co., supra. 

In Hawaii, the public utilities com¬ 
mission was held to have no juris¬ 
diction to regulate the rates of com¬ 
mon carriers by water for trans¬ 
porting property from port to port in 
the Territory, because such jurisdic¬ 
tion was vested in the federal ad¬ 
ministrative body.—In the Matter of 
the Investigation of the Inter-Island 
Steam Navigation Company, Ltd, 24 
Hawaii 136. 


78. U.S —Sun-Maid Raisin Growers 
Ass’n v. U S, DCCal, 33 FSupp 
959, affirmed 61 SCt 830, 312 US 
667, 85 L Ed. 1111, rehearing denied 
61 S.Ct. 940, 313 US. 698, 85 LEd 
1551. 

79. U S.—McCormick S. S. Co. v. U 
S , D C Cal., 16 F Supp. 45. 

80. U S.—U. S Navigation Co., Inc 
v. Cunard SS. Co, Ltd, D.CNY. 
39 F2d 204, affirmed, COLA., 50 F. 
2d 83, affirmed 52 S.Ct. 247, 284 U S 
474, 76 LEd 408—U S v. Munson 
SS Line, C C.A Md, 37 F 2d 681, af¬ 
firmed 51 SCt. 360, 283 U.S. 43, 
75 LEd 830. 

81. V S —Isbrandtsen-Moller Co. v 
U. S, D.C.N Y., 14 F Supp. 407, af¬ 
firmed 57 SCt. 407, 300 U.S. 139, 
81 L.Ed 562. 

82. U S —McCormick S. S. Co. v. 
U. S, D.C Cal., 16 F.Supp. 45. 

Compelling continuance of schedule 
(1) Department of commerce was 
held not entitled to compel steamship 
company to continue prior schedules 
for through rates to two shallow- 
water ports on ground that steamship 
company had no intention of discon¬ 
tinuing through service to such ports, 
where company’s proposal to with¬ 
draw all schedules of rates to such 


866 



80 C.J.S. 


SHIPPING 


§ 103 


Carrier conference agreements as to rates, filed 
with, and approved by, the proper federal admin¬ 
istrative agency under the Shipping Act, 46 U.S. 
C.A. § 814, become the tariff for the regulation of 
freight, and for some purposes have the force of 
law. 83 

c. Regulatory Bodies; Their Powers and Pro¬ 
ceedings 

(1) In general 

(2) Proceedings before regulatory body 

(3) Proceedings to enforce, suspend, set 

aside, or enjoin orders 

(1) In General 

Under the federal statutes the Maritime Board pos¬ 
sesses a primary jurisdiction to pass on prohibited or un¬ 
lawful acts of carriers by water in interstate or foreign 
commerce. 

Except in so far as the functions of the federal 
Maritime Board have been conferred on the Inter¬ 


state Commerce Commission by the enactment of the 
Transportation Act of 1940, 49 U.S.C.A. §§ 901- 
923, the functions and authority of the board under 
the Shipping Act, 46 U.S C.A. §§ 801-842, are, m 
substance, the same as the functions of the Inter¬ 
state Commerce Commission under the Interstate 
Commerce Act. 84 Accordingly, the board possesses 
a primary jurisdiction to pass on prohibited or un¬ 
lawful acts of carriers by water in interstate or 
foreign commerce. 85 The board has power to pre¬ 
vent or prohibit acts detrimental to commerce, 86 
such as carrier conference agreements prohibiting 
the payment of brokerage to freight forwarders by 
marine shippers. 87 Also, the board has power to 
investigate violations of the act on a sworn com¬ 
plaint or m proceedings instituted on its own mo¬ 
tion, 88 and to make such orders thereon, after a 
full hearing, as it deems proper. 89 Only such per¬ 
sons as are within the coverage of the Shipping Act 
come within the jurisdiction of the board. 90 


ports showed contrary intent —Mc¬ 
Cormick S S. Co. v TJ. S, supra 
(2) Existence of contract between 
steamship company and barge com¬ 
pany for through intercoastal car¬ 
nage to two shallow-water ports was 
held not to justify department of 
commerce m compelling steamship 
company to continue prior schedules 
for joint rate service to such ports 
which company sought to discon¬ 
tinue, where contract concerned only 
“terminal rates" and not “joint rates M 
—McCormick S. S Co v U. S., su¬ 
pra. 

83. U.S—Prince Line v. American 
Paper Exports, C C.A.N.Y., 55 F. 
2d 1053. 

XT—Black Diamond S S. Corpora¬ 
tion v. S H. Kress & Co, 284 N.Y. 
S 310, 157 Misc 360. 

34. U S —U. S Navigation Co , Inc 
v Cunard SS Co, Ltd, D.CNY, 
39 F.2d 204, affirmed, CCA., 50 F. 
2d 83, affirmed 52 S Ct 247, 284 
US 474, 76 LEd 408—Holt Motor 
Co. v. Nicholson Universal S. S 
Co., D C Minn , 56 F Supp 585 
Jurisdiction and authority of Inter¬ 
state Commerce Commission see 
Commerce §§ 141-148. 

Transfer of functions 

(1) The United States Shipping 
Board was created by the Shipping 
Act 1916, § 3 Through various 

steps its functions have come to the 
federal Maritime Board —Far East 
Conference v. U. S, N J., 72 S Ct 

492, 342 U.S. 570, 96 LEd.- 

Pacific Westbound Conference v. U 
S., D C Cal, 94 F Supp. 649—Atlantic 
& Gulf/West Coast of Central Ameri¬ 
ca & Mexico Conference v. U. S., D.C. 
NY.. 94 F.Supp. 138. 


(2) Transfer of former functions 
of United States Shipping Board to 
Department of Commerce by execu¬ 
tive order of the president under Re¬ 
organization Act was held legal and 
effective to confer on Secretary of 
Commerce all regulatory powers con¬ 
ferred by statute on the board — 
Swayne & Hoyt v. U. S, D 1C D C., 
18 F Supp 25, affirmed 57 S Ct. 478, 
300 U.S. 297, 81 LEd. 659. 

(3) Such transfer was held not 
invalid on ground that it was not 
authorized by statute permitting such 
transfers, where congress ratified 
transfer by appropriation acts and by 
statute stating that functions of for¬ 
mer Shipping Board were vested in 
Department of Commerce pursuant to 
executive order —Isbrandtsen-Moller 
Co v. U. S., NY, 57 S.Ct. 407, 300 
US. 139, 81 L.Ed 562. 

85. U S —U. S. Navigation Co. v 
Cunard S. S Co, NY, 52 S.Ct. 247, 
284 U.S. 474, 76 LEd 408 
Monopolistic agreements between car¬ 
riers 

Failure of contracting ocean car¬ 
riers to file alleged monopolistic 
agreement with Shipping Board does 
not deprive board of primary original 
jurisdiction to consider such agree¬ 
ment and disapprove, cancel, or mod¬ 
ify it—U S Navigation Co. v. Cun¬ 
ard S S. Co , supra 

8©. U S.—'Pacific Westbound Confer¬ 
ence v U. S, D-'C Cal, 94 F 649^— 
Atlantic & Gulf/West Coast of Cen¬ 
tral America & Mexico Conference 
(No 2743) v. U. S., D C N.Y., 94 
F.Supp 138- 

87. U S —Pacific Westbound Confer¬ 
ence v. U. S., DC Cal, 94 F Supp. 
649—Atlantic & Gulf/West Coast 
of Central America & Mexico Con¬ 
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ference (No. 2743) v. U. S., D.C.N. 
Y., 94 F Supp. 138. 

88. U.S—Isthmian S S. Co. v. U. 
S, DC.N.Y, 53 F 2d 251. 

Matters considered 

(1) In proceeding before the Unit¬ 
ed States Maritime Commission to de¬ 
termine legality of provisions of con¬ 
ference agreements against payment 
of brokerage to freight forwarders by 
marine shippers, evidence relating to 
foreign forwarding and carrying in¬ 
dustries as a whole could be used as 
basis for findings and order affect¬ 
ing individual shippers, and it was 
not necessary to consider evidence 
relating to specific conferences of 
both shippers—Atlantic & Gulf/West 
Coast of Central America and Mexico 
Conference (No 2743) v. U. S, DC 
N.Y., 94 F Supp. 138 

(2) In such case, the commission 
could make rational inferences from 
experience of other segments of the 
industry and apply them to segments 
immediately involved —Atlantic & 
Gulf/West Coast of Central America 
and Mexico Conference (No. 2743) v. 
U. S., supra. 

89. US—Atlantic & Gulf/West 
Coast of Central America and Mex¬ 
ico Conference (No. 2743) v. U. S , 
supra. 

90. U S.—U. S. v American Union 
Transport, NY, 66 S'Ct 644, 327 
US. 437, 90 LEd. 772 
Independent forwarders of freight 

for transshipment in foreign com¬ 
merce, acting as agents of the ship¬ 
per and assuming no lesponsibility 
for the transportation of goods, are 
subject to the jurisdiction of the 
commission.—U. S. v. American Un¬ 
ion Transport, supra. 
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Compelling filing of records . The Shipping Act 
authorizes the board to require a carrier or other 
person subject to the act to file records relating to 
the business of such carrier or person. 91 

State or territorial bodies. Under appropriate 
statutory provisions a state regulatory body may 
secure an injunction to prevent further violations 
of the law or the orders of the commission by local 
carriers by water. 92 The Public Utilities Commis¬ 
sion of the Territory of Hawaii has been held to 
have jurisdiction to investigate the rates, classifica¬ 
tions, acts, omissions, and practices of a carrier by 
water organized and existing in, and, under the laws 
of, Hawaii, and engaged m transporting freight be¬ 
tween ports within the Territory 93 

(2) Proceedings before Regulatory Body 

Proceedings involving violations of the Shipping Act 
may be instituted before the Maritime Board by com¬ 
plaint of one interested or injured, or on the board's own 
motion. 


The Shipping Act, 46 U.S.C.A. § 821, makes pro¬ 
vision for the filing of complaints with the federal 
administrative body with respect to violations of the 
act, 94 and the Maritime Board may undertake such 
proceedings on its own motion 95 The administra¬ 
tive remedy must be exhausted before resort is 
had to the courts. 96 Prior resort to the board in 
matters within its jurisdiction is not excused be¬ 
cause of another decision of such board in a similar 
case but not involving the same parties, 97 particu¬ 
larly where involved questions of fact must be de¬ 
termined and given effect. 98 

Parties. Any person may be a complainant in a 
proceeding attacking a violation of the act, although 
not directly affected by such violation. 99 In such a 
proceeding against a carrier, other carriers who 
are not necessary to the making of an order against 
the carrier complained of need not be joined as 
parties. 1 Where the party complained of in the 
complaint has been reorganized as a new corpora- 


91. U S —Isbrandtsen-Moller Co. v 
IT. S. NY., 57 SCt 407, 300 US. 
139, 81 LEd 562. 

Record of rates previously charged 
by particular carrier 
Order issued by Secretary of Com¬ 
merce requiring- steamship operator, 
under provision of Shipping Act, to 
file record of rates previously charg¬ 
ed, was not invalid merely because 
such operator was only carrier re¬ 
quired to file such records —Isbrandt¬ 
sen-Moller Co. v U. S., supra. 

92. Wash.—State ex rel Department 
of Public Works v Skagit River 
Navigation & Trading Co., 45 P. 
2d 27, 181 Wash. 642. 

ruture violations 

Department of public works was 
held not entitled to permanent in¬ 
junction to restrain river carrier's 
future departure from published tar¬ 
iff schedules where carrier disclaim¬ 
ed intentional past violations or in¬ 
tent to commit future violations — 
State ex rel Department of Public 
Works of Washington v. Skagit Riv¬ 
er Navigation & Trading Co, supra. 

93. Hawaii —Territory v. Inter-Is- 
land Steam Nav Co , 32 Hawaii 127 
Statutory fees may be exacted from 

such corporation.—Territory v. In¬ 
ter-Island Steam Nav Co, supra. 

94. US —Far East Conference v. U. 
S., 72 SCt. 492, 342 US 570, 96 

LEd.-Isthmian S. S. Co. v. 

U. S„ DCNY., 53 F.2d 251. 

Reparation 

One injured by a violation of the 
act may seek reparation before the 
board —Far East Conference v. U. 
S., 72 SCt. 492, 342 U.S. 570, 96 L 

Ed.-Isthmian S. S. Co. v. U. S, 

D.CN.Y., 53 F.2d,Z51. 


I 95. U S.—Isthmian S S. Co v. U. S , 
supra. 

96, U S.—U. S. Navigation Co v. 
Cunard S S Co, NY, 52 SCt 
247, 284 U.S 474, 76 LEd 408 
Other remedies superseded 
Remedy provided by Shipping Act 
was held to supersede general juris¬ 
diction of district court to decide 
matters arising under any law regu¬ 
lating commerce.—Swayne & Hoyt v. 
Kerr Gifford & Co, DC La, 14 F. 
Supp 805. 

District court should not pass on 
validity of rate-fixing agreements 
entered into by members of confer¬ 
ence of steamship carriers before 
United States Maritime Commission, 
in accordance with its established 
procedure, has had an opportunity to 
pass thereon in an adversary pro¬ 
ceeding.—Isbrandtsen Co. v. U. S, D. 
'CN.Y, 81 F.Supp 544. 

Injunctive relief 

(1) Application for interlocutory 
injunction against owner, charterer, 
and master of ship on ground that 
complainants had right of action un¬ 
der Shipping Act would be denied and 
bill dismissed, where complainants 
had adequate remedy under Shipping 
Act, so as to be required to first seek 
recourse from shipping board.— 
Swayne & Hoyt v. Kerr Gifford & 
Co, DC.La., 14 F.Supp. 805. 

(2) Steamship owner could not 
maintain suit to enjoin competitor 
from operating proposed ships with 
unreasonably low tariff rates to rum 
plaintiff's business, since question in¬ 
volved was within jurisdiction of 
United States Shipping Board—Wis¬ 
consin . & Michigan Transp. Co. v 
Fere Marquette Line Steamers, C.C.A. 
Wis, 67 F 2d 937. 
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97. U S —U. S. Navigation Co v 
Cunard S S Co, NY., 52 S.Ct. 247, 
284 US. 474, 76 LEd. 408 
Board’s dismissal of similar case 

did not entitle shipowner to main¬ 
tain injunction suit against competi¬ 
tor where question involved was with¬ 
in shipping board's jurisdiction.— 
Wisconsin & Michigan Transp. Co. v 
Pere Marquette Line Steamers, C.C 
A.Wis., 67 F 2d 937. 

98. U S —Roberto Hernandez, Inc , v 
Arnold Bernstein Schiffahrtsgesell- 
schaft, M. B H, C.CAN.Y, 116 F 
2d 849, certiorari denied Compania 
Espanola de Navegacion Mantima, 
S A. v. Roberto Hernandez, Inc, 61 
SCt. 1101, 313 US. 582, 85 LEd. 
1539 

99. U S —Isthmian S S. Co, v. U S , 
DC.NY., 53 F 2d 251, 

“Person,” 

Word “person” is defined in the act 
as including corporations, partner¬ 
ships, and associations existing un¬ 
der, or authorized by, the laws of the 
United States, or any state,—Isth¬ 
mian S S. Co. v. U. S. f supra. 

Intervention 

Action of shipping board m allow¬ 
ing intervention m proceedings to en¬ 
join violations of act by carriers was 
held not erroneous.—Isthmian S. S. 
Co. v, U. S, supra. 

United States is “person” within 
provision of Shipping Act permitting 
any person to file complaint with 
Maritime Board for reparations for 
violations of act—Far East Confer¬ 
ence v. U S. f N.X. 72 S.Ct. 492, 342 
U.S. 570, 96 LEd -•. 

1. US —Isthmian S. S. Cq. v. U. S., 
D.CN Y, 53 F2d 25L 
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tion which, as such corporation, answered the com¬ 
plaint and participated in the proceedings, failure 
to bring in the new corporation by supplemental 
petition is not fatal to the proceedings. 2 

Injunctive relief pending proceedings . Pending a 
decision by the commission on a complaint filed 
against a carrier seeking to put into effect rate re¬ 
ductions alleged to be unlawful, the court may, in 
a proper case, enjoin or restrain such carrier from 
putting the rate reductions into effect. 3 

Orders . A mistake in the designation of the com¬ 
plainant m a cease and desist order of the board is 
not fatal where no one is prejudiced thereby. 4 

(3) Proceedings to Enforce, Suspend, Set 
Aside, or Enjoin Orders 

Actions to enforce or to annul or enjoin orders of the 
Maritime Board may be instituted In the federal dis¬ 
trict courts. 

Under the Shipping Act, 46 U S.C.A. §§ 828, 829, 
valid orders of the Maritime Board may be enforced 
by action in the federal district courts 5 On the 
other hand, persons aggrieved by orders of the 
board may sue to set aside, annul, or enjoin them in 


appropriate proceedings in such courts; 6 it is 
otherwise as to persons who are not adversely af¬ 
fected by such orders. 7 Orders of the commission 
will not be set aside on the basis of bare predictions 
which the commission as an expert body did not 
foresee. 8 An injunction to restrain an order of 
the board will not be granted where no irreparable 
injury to the complainant can result from such or¬ 
der. 9 

Parties . Where the United States has given its 
consent to be sued and has been made a party to an 
action to enjoin an order issued by one of its de¬ 
partments, boards, or commissions, such department, 
board, or commission has no such interest in the 
suit different from the United States as will make 
it a proper party. 10 In such a case a government 
officer who has no connection with, or interest m, 
the subject matter of the suit is not a proper par¬ 
ty. 11 

Scope and extent of review. In actions to enforce 
or to set aside or enjoin an order of the board, 
the court’s function is to determine whether the 
order is supported by evidence. 12 Findings of the 
board are prima facie correct in such an action if 


2. TJ.S—Isthmian S. S. Co. v. U. S., 
supra. 

3. U.S—West India Fruit & S S 
Co v Seatrain Lines, C.A.NY., 170 
F 2d 775, certiorari dismissed 69 
S.Ct. 514, 336 U.S 908, 93 L Ed 
1072 

Commission as Intervener 
Where United States Maritime Com¬ 
mission intervened as party plaintiff 
in action to enjoin steamship com¬ 
pany from putting- into effect rate 
reductions pending- decision in case 
before the commission, the district 
court had power to issue temporary 
injunction—West India Fruit & S. S 
Co v. Seatrain Lines, supra. 
Discretion of court 

In action to enjoin steamship com¬ 
pany from putting- into effect rate 
reductions, pending decision in case 
before the United States Maritime 
Commission, the trial judge was re¬ 
quired, m the exercise of its dis¬ 
cretion, to balance the harms the 
injunction might do to the respective 
parties in determining whether a 
'temporary injunction should issue, 
and, in view of statutory provision 
for award of damages by the com¬ 
mission, issuance of temporary in¬ 
junction was not an abuse of discre¬ 
tion—West India Ftuit & S. S. Co 
v. Seatrain Lines, supra. 

4. U.Si—Isthmian S. S. Co. v. TT. S, 
D.C.N.Y., 53 F.2d 251. 

5. , “Order,* within provision of Ship¬ 

ping Act providing that district 


court may enforce obedience to or¬ 
der of board by injunction or other 
proper process, was held order wliich 
duly issues after hearing on com¬ 
plaint and answer, or which hoard is¬ 
sues on its own motion after first 
having instituted inquiry in matter. 
—Swayne & Hoyt v. Kerr Gifford & 
Co, DC La., 14 F Supp 805. 

Orders for payment of money 
U S —Roberto Hernandez, Inc v. Ar¬ 
nold Bernstein Schiffahrtsgesell- 
schaft, M B H., CC.ANY., 116 F 
2d 849, certiorari denied Compania 
Espanola d& Navegacion Mantima, 
S. A. v. Roberto Hernandez, Inc., 
61 S.Ct. 1101, 313 US 582, 85 L. 
Ed 1539—Compagme GSngrale 
Transatlantique v. American To¬ 
bacco Co., CCA.NI, 31 F.2d 663, 
certiorari denied 50 S.Ct. 16, 280 
U.S 555, 74 LEd 611. 

6. U S.—Isthmian S S. Co. v. U. S., 
DCN.Y, 53 F 2d 251. 

Orders exceeding statutory authority 
The enforcement of orders of the 
commission which exceed its stat¬ 
utory authority or are otherwise 
invalid may be restrained by the 
court in a suit by persons adversely 
affected thereby.—American Union 
Transport v U. S., DC.N Y., 55 F 
Supp 682, reversed on other grounds 
66 S.Ct 644, 327 U.S. 437, 90 LEd 
772. 

Sufficiency of petition 

Allegation in petition to set aside 
order of shipping board that there 
| was no evidence of prejudicial treat¬ 
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ment by carriers was held mere con¬ 
clusion, where testimony was before 
court —Isthmian S. S Co. v. U. S , 
DC NY, 53 F 2d 251 

7. U S.—American Union Transport 
v. U S, DJC.NY., 55 F.Supp 682, 
reversed on other grounds 66 S Ct. 
644, 327 US 437, 90 LEd 772. 

8. U S.—Atlantic & Gulf/West Coast 
of Central America & Mexico Con¬ 
ference (No. 2743) v. U. S, DC.N. 
Y, 94 F.Supp. 138. 

9. Penalty for violation of order 
Steamship operator did not show 

irreparable injury entitling it to en¬ 
join order issued on behalf of Ship¬ 
ping Board Bureau of Department of 
Commerce requiring operator to file 
rates charged by it, because penalty 
for disobedience was one hundred dol¬ 
lars per day.—Isbrandtsen-Moller Co. 
v U S, D C.N.Y, 14 F Supp 407, af¬ 
firmed 57 S.Ct. 407, 300 US. 139, 81 
L.Ed 562 

10. U.S —Isbrandtsen-Moller Co. v. 
U. S, supra. 

11. Bureau director 

U S —Isbrandtsen-Moller Co. v. U. S., 
supra. 

District attorney 

U S.—Isbrandtsen-Moller Co. v. TJ. 
S„ supra 

12. U.S.—Sun-Maid Raisin Growers 
Ass’n v. U. S., DiCCal , 33 F Supp. 
959, affirmed 61 S Ct 830, 312 US. 
667, 85 L.Ed 1111, rehearing de¬ 
nied 61 SCt. 940, 313 U.S. 598, 85 
LEd. 15 51. 
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supported by substantial evidence, 13 and, if sup¬ 
ported 'by evidence, will not be interfered with by 
the court, 14 even though the court might have a 
different opinion as to the weight of the evidence 
and come to a different conclusion on the same 
facts, 16 since the reviewing court is not authorized 
to substitute its judgment for that of the administra¬ 
tive body, 16 or to decide the question de novo on the 
evidence submitted to the administrative body. 17 

§ 104. Discrimination 

a. In general 

b. As to rates and charges 

c. Powers and proceedings of regulatory 

bodies 

d. Actions 

a. In General 

It is unlawful for a common carrier of goods by 
water to discriminate between shippers. 


The obligation of a common carrier by water to 
serve the public impartially in the receipt and trans¬ 
portation of goods, considered supra § 102, prohibits 
unjust discrimination, 18 as does the United States 
Shipping Act, 19 the provisions of which against dis¬ 
criminatory acts apply to a common carrier by water 
in foreign commerce, 20 notwithstanding the bill of 
lading issued in a foreign country^ 21 The pro¬ 
hibition against discrimination does not inhibit a 
carrier from granting privileges to shippers provid¬ 
ed the privilege is indifferently extended to all. 22 
While a contract which discriminates by conferring 
a preference in violation of the statute is invalid 
and unenforceable, 23 the mere fact that the carrier 
might violate the law with respect to preferences 
does not invalidate the contract if the carrier is 
not obligated thereby to grant any such prefer¬ 
ence. 24 Under the Shipping Act, a shipper who is 
injured as a result of discrimination by the carrier 


13. U.S —Roberto Hernandez. Inc. v. 
Arnold Bernstein Schiffahrtsgesell- 
schaft, M. B H, CCA.NY, 116 
F 2d 849. certiorari denied Com- 
pania Espanola de Navegacion Mar- 
ltima, S A. v Roberto Hernandez, 
Inc, 61 SCt. 1101, 313 US. 582, 85 
LEd 1539. 

Absence of new evidence 

Where no new evidence on the sub¬ 
ject is introduced by either party 
at the trial, it is duty of court to ac¬ 
cept and give such findings effect — 
Roberto Hernandez, Inc, v. Arnold 
Bernstein Schiffahrtsgesellschaft, M 
B H, CCA.K.T, 116 F 2d 849, cer¬ 
tiorari denied Compania Espanola 
de Navegacion Maritima, S. A. v 
Roberto Hernandez, Inc, 61 S Ct. 

1101, 313 U.S. 582, 85 LEd 1539 

14. US—Swayne & Hoyt v. U. S., 
AppDC., 57 S.Ct. 478, 300 U.S. 
297, 81 L.Ed 650—Booth S S. Co 
v. U. S, D.CNI, 29 F.Supp. 221. 

Evidence held sufficient 

(1) To sustain finding that activi¬ 
ty of freight forwarders had a sub¬ 
stantial proximate bearing on devel¬ 
opment of American maritime com¬ 
merce and that provision of confer¬ 
ence agreements binding steamship 
companies not to pay brokerage to 
freight forwarders resulted in detri¬ 
ment to commerce of the United 
States, and justified order of board 
requiring such provision to be strick¬ 
en from agreements.—'Pacific West¬ 
bound Conference v. U S , D C Cal., 
94 F.Supp 649—Atlantic & Gulf/West 
Coast of Central America and Mex¬ 
ico Conference (No 2743) v. U. S, 
DC.NX, 94 F.Supp. 138 

(2) To support finding that steam¬ 
ship companies' practice of making 
a separate charge for handling of 
freight after delivery on dock from 


point of delivery to ship's tackle, in¬ 
stead of including such handling 
charge in freight rate, was not an 
unjust or unreasonable practice in 
violation of the Shipping Act.—Sun- 
Maid Raism Growers Ass’n v. U. S., 
DC Cal, 33 F.Supp 959, affirmed 61 
SCt 83 0, 312 US 667, 85 LEd. 1111, 
rehearing denied 61 S Ct. 940, 313 U 
S. 598, 85 LEd 1551. 

(3) To support findings that dif¬ 
ferential m rates of carriers by wa¬ 
ter between shipments under con¬ 
tracts, binding shippers to make all 
shipments by such earners, and ship¬ 
ments by noncontract shippers was 
not necessary to assure stability of 
service and tended to create a monop¬ 
oly by excluding competition from 
new lines —Swayne & Hoyt v. U. S , 
AppDC., 57 S.Ct. 478, 300 U.S. 297, 
81 LEd 659. , 

15. U.S.—Swayne & Hoyt v. U. S., 
supra—Booth S. S Co. v. U. S., D 
C N.Y., 29 FSupp. 221. 

1©. U S —Sun-Maid Raism Growers 
Ass’n v U. S., DC.Cal., 33 F.Supp, 
959, affirmed 61 S.Ct 830, 312 U 
S 667, 85 LEd. 1111, rehearing de¬ 
nied 61 SCt. 940, 313 U.S. 598, 85 
LEd 1551. 

17. U S —Sun-Maid Raisin Growers 
Ass’n v. U. S., supra. 

18. Ga.—Ocean S. S. Co of Savan¬ 
nah v. Savannah Locomotive 
Works, etc, Co, 63 SE 577, 131 
Ga 831, 127 Am S.R 265, 20 L R A., 
NS, 867, 15 Ann Cas. 1044. 

58 C.J. p 342 note 66. 

19. It is unlawful, under the Ship¬ 
ping Act, for any common carrier by 
water subject to the act to make or 
give any undue ox unreasonable pref¬ 
erence or advantage to any partic¬ 
ular person, locality, or description o', 
traffic m any respect, or to subject 
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any particular person, locality, or 
description of traffic to any undue or 
unreasonable prejudice or disadvan¬ 
tage m any respect —Compagnie 
GSn4rale Transatlantique v. Ameri¬ 
can Tobacco Co, CCA.N.Y, 31 F 2d 
663, certiorari denied 50 S Ct. 16, 280 
US. 555, 74 LEd. 611—Copper River 
Packing Co v. Alaska S S Co , C C 
A.Cal, 22 F 2d 12—Isbrandtsen Co. 
v. U. S., DC NY, 96 F.Supp 883, af¬ 
firmed A/S. J. Ludwig Mowmckels 
Reden v. Isbrandtsen Co., 72 SCt 

623, 342 U.S. 950, 96 LEd -■, and 

Federal Maritime Board v. U. S , 72 

SCt 623, 342 US. 950, 96 L.Ed - 

—State of California v U. S, DC 
Cal, 46 F.Supp 474, affirmed 64 S 
Ct. 352, 320 US. 677, 88 LEd. 322, 
rehearing denied 64SCt 516, 321 U 
S 802, 88 LEd 1089, and City of 
Oakland v. U. S, 64 SCt 516, 321 
US 802, 88 LEd 1089 

20. U.S.—Compagnie GSnSrale Trans- 
atlantique v. American Tobacco Co., 
C.C.A.N.Y, 31 F 2d 663, certio¬ 
rari denied 50 S Ct 16, 280 U.S. 555, 
74 L Ed. 611. 

21. U.S —Compagnie Gdn-Srale Trans- 
atlantique v American Tobacco Co , 
supra. 

22. Ga—Ocean SS. Co. of Savannah 
v. Savannah Locomotive Works, 
etc, Co., 63 SE 577, 131 Ga. 831, 
127 Am.S R. 265, 20 LRA.NS, 867, 
15 Ann Cas 1044 

58 C J p 343 note 67. 

23. U S.—Copper River Packing Co. 
v Alaska S. S Co, C.C.A.Cal., 22 
F.2d 12. 

Tex.—R. L. Heflin, Inc. v. Texas 
Oceanic S. S Co, Civ App, 53 S. 
W.2d 133, error dismissed 
34. U.S.'—Copper River Packing Co. 
v. Alaska S. S. Co., C.CA.Cal., 22 
F.2d 12. 
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is entitled to reparations ; 25 but reasonable steps 
to mitigate damages must be taken by the shipper. 2 ® 

b. As to Sates and Charges 

The federal statutes prohibit discrimination between 
shippers with respect to the rates and charges which 
common carriers by water may fix for their services. 

It is unlawful under the federal statutes for a 


common carrier of goods by water governed thereby 
to give a preference to any shipper or discriminate 
between shippers with respect to the rates and 
charges for its services . 27 Accordingly, it is un¬ 
lawful for any such carrier directly or indirectly 
to allow any person to obtain transportation for 
property at less than its regularly established rates 
by any unjust or unfair device whatsoever 28 No 


“Sole discharge” clause does not in¬ 
validate contract.—R. L Heflin, Inc, 
v Texas Oceanic S S Co, Tex Civ 
App, 53 S W 2d 133, error dismissed 

25 . U.S—Roberto Hernandez, Inc v 
Arnold Bernstein Schiffahrtsgesell¬ 
schaft, M. B H, C 1C A NT., 116 
F 2d 849, certiorari denied Com- 
pania Espanola de Navegacion Mar- 
ltima, S. A, v Roberto Hernandez, 
Inc, 61 SCt 1101, 313 US. 582, 
85 LEd. 1539. 

Computation of damages 

(1) Damages are not rendered un¬ 
certain because they cannot be cal¬ 
culated with absolute exactness, and 
it is sufficient if reasonable basis for 
computation is afforded, although re¬ 
sult is only approximate.—Roberto 
Hernandez, Inc, v Arnold Bernstein 
Schiffahrtsgesellschaft, M B. H, D 
CNI, 31 FSupp 76, reversed on 
other grounds, CCA, 116 F,2d 849, 
certiorari denied Compama Espanola 
de Navegacion Mantima, S. A. v Ro¬ 
berto Hernandez, Inc, 61 S.Ct. 1101, 
313 US. 582, 85 LEd. 1539. 

(2) In computing damages, the 
carrier whose wrongful conduct and 
negligence have rendered difficult the 
estimate of precise damages suffered 
by plaintiff cannot complain that 
damages cannot be measured with 
same exactness as otherwise would 
be possible —Roberto Hernandez, 
Inc, v. Arnold Bernstein Schiffahrts¬ 
gesellschaft, M. B. H., D.CN.Y, 31 
F Supp. 76, reversed on other 
grounds, C.C.A., 116 F 2d 849, certio¬ 
rari denied Compama Espanola de 
Navegacion Mantima, S A. v. Rober¬ 
to Hernandez, Inc, 61 SCt. 1101, 313 
US 582, 85 LEd. 1539. 

26. U.S —Roberto Hernandez, Inc , v 
Arnold Bernstein Schiffahrtsgesell- 
schaft, M B. H, C.CANY, 116 F 
2d 849, certiorari denied Compania 
Espanola de Navegacion Mantima, 
S A. v. Roberto Hernandez, Inc., 61 
SCt 1101, 313 US 582, 85 L.Ed 
1539. 

Availability of other space 

(1) An automobile exporter was 
not precluded from recovering dam¬ 
ages from common carriers by water 
for unjust discrimination m respect 
to cargo space accommodations ac¬ 
corded exporter because there was 
space for such shipments during the 
period of contract on other vessels 
not going directly to country of im¬ 
porter and that any automobiles so, 


sent would have been transshipped at 
same through freight rates where ex¬ 
porter introduced evidence before 
Maritime Commission that one reason 
for refusal of carriers to furnish 
space was the opposition of manufac¬ 
turers of automobiles, and whether 
allotment of space generally availa¬ 
ble in ships not operated by carriers 
would have been prevented by the 
same opposition remained an un¬ 
touched subject—Roberto Hernandez, 
Inc, v. Arnold Bernstein Schiffahrts¬ 
gesellschaft, M B. H., C.CAN.Y., 116 
F 2d 849, certiorari denied Compania 
Espanola de Navegacion Maritima, S. 
A v Roberto Hernandez, Ipc, 61 S 
Ct 1101, 313 U.S. 582, 85 LEd. 1539. 

(2) In such a case the exporter 
was not precluded from recovering 
damages where it would have broken 
its contract in delivering automobiles 
by transshipment by another route, 
and there was nothing to show that 
importer would have consented to 
the change, the route contracted for 
being a “material” part of exporter’s 
contract —Roberto Hernandez, Inc , v 
Arnold Bernstein Schiffahrtsgesell¬ 
schaft, M. B. H, C.CAN.Y., 116 F. 
2d 849, certiorari denied Compania 
Espanola de Navegacion Maritima, S. 
A. v. Roberto Hernandez, Inc, 61 S. 
Ct. 1101, 313 U.S. 582, 85 LEd 1539. 

Shipment by other route 

An exporter claiming reparations 
from common carriers by water for 
unjust discrimination in respect to 
cargo space accommodations accord¬ 
ed exporter was not precluded from 
recovering damages for failure to 
attempt to mitigate damages by re¬ 
questing importer, who had contract¬ 
ed with exporter for the automobiles, 
for permission for transshipment by 
another route, where there was no 
proof of reasonable ground for be¬ 
lief that such attempt would have 
been successful, and hence failure 
to attempt to secure modification 
could not be held to be a breach of 
duty to take reasonable steps to avoid 
or dimmish damages.—Roberto Her¬ 
nandez, Inc, v. Arnold Bernstein 
Schiffahrtsgesellschaft, M B H, C 
C.AN.Y., 116 F.2d 849, certiorari de¬ 
nied Compania Espanola de Navega¬ 
cion Maritima, S A v. Roberto Her¬ 
nandez, Inc., 61 SCt. 1101, 313 U.S. 
582, 85 L.Ed. 1539. 

27. U.S.—Prince Line v American 

iPaper Exports, C C A.N.Y., 55 F.2d 
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1053—Holt Motor Co. v. Nicholson 
Universal S S. Co, DC Minn, 56 
F Supp. 585. 

N.Y.—Sands v. Calmar S. S Corp, 
296 NYS 590, 163 Misc. 757. 
Common carrier in foreign commerce 
The provisions in the Shipping Act 
against discriminatory rates apply to 
a common earner by water in foreign 
commerce, notwithstanding the hill 
of lading was issued in a foreign 
country —Compagnie G6n£rale Trans- 
atlantique v. American Tobacco Co , 
C.CAN.Y., 31 F 2d 663, certiorari de¬ 
nied 50 SCt. 16, 280 U.S. 555, 74 L 
Ed 611. 

Application to localities 

The section of the Shipping Act 
prohibiting discriminatory rates was 
held to refer to discrimination be¬ 
tween shippers and not to discrim¬ 
ination between localities—State of 
California v U. S., D C Cal, 46 F_ 
Supp 474, affirmed 64 SCt. 352, 320 
US 577, 88 LEd 322, rehearing de¬ 
nied 64 SCt 516, 321 US 802, 8S 
LEd. 1089, and City of Oakland v 
U S, 64 SCt. 516, 321 US. 802, 88 L 
Ed 1089. 

Discrimination as to commodities 

(1) The prohibition against dis¬ 
crimination does not require that 
charges for all commodities shall be 
the same —Booth S. S Co. v. U S, 
DC N.Y, 29 FSupp 221. 

(2) However, a cease and desist 
order by Maritime Commission is¬ 
sued pursuant to authority given it 
by Shipping Act commanding ship 
companies to abstain from collect¬ 
ing at port of New York lower pier 
storage charges for coffee than for 
other commodities was not illegal as 
requiring ship companies to estab¬ 
lish same pier storage rates for all 
commodities, since order only con¬ 
demned preference accorded coffee 
over all other commodities m pier 
storage rates —Booth S. S. Co. v. 
U. S., supra 

28. U.S—Prince Line v. American 
Paper Exports, D.C.NY., 45 F.2d 
242, affirmed, C.C.A-, 55 F.2d 1053. 
Billing paper without disclosing 
classification thereof to conceal con¬ 
tents from shipper’s competitors, 
thereby facilitating preference was 
"unfair device or means” within stat¬ 
ute, for it destroyed equality of treat¬ 
ment between shippers—Prince Line 
v American Paper Exports, C.C.A.N. 
Y., 55 F.2d 1053. 
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valid enforceable contract can be made between a 
carrier and a shipper which fixes a rate constituting 
an unlawful discrimination , 29 or which is less than 
those duly filed, established, and approved by the 
commission , 30 even though the shipper has no 
knowledge of the established published rates 31 Any 
special arrangement between a common carrier and 
shipper calling for service other than that provided 
for in the published tariffs and bills of lading is 
violative of the Shipping Act and unenforceable . 32 
A differential, pursuant to a steamship carrier con¬ 
ference, between rates for shippers agreeing to 
ship exclusively by vessels of conference members 


and rates for other shippers of the same commodi¬ 
ties has been held to be prima facie discriminatory 
and violative of the Shipping Act . 33 

A carrier who has agreed to accept from a par¬ 
ticular shipper less than the rates filed and ap¬ 
proved by the board may recover the difference from 
the shipper . 34 Such an action is not an action for 
reparations within the provision of the statute re¬ 
quiring preliminary recourse to the commission be¬ 
fore resort may be had to the courts . 35 

Rebates. The provision of the Shipping Act pro¬ 
hibiting payment or allowance of a deferred rebate 30 


Complaisance by carrier 

Carrier, unless complaisant to un¬ 
fair means used by a shipper to ob¬ 
tain lower rate, has not violated stat¬ 
ute.—Prince Line v American Paper 
Exports, CCANY., 55 F 2d 1053 

29. N Y —Belmont Iron Works v 
Pacific Coast Direct Line, 291 N.Y 
S 360, 249 AppDiv 156, motion 
denied 292 NTS 960, 249 App.Div. 
730, affirmed 11 NE2d 297, 275 N 
Y. 461, certiorari denied 58 S Ct. 
264, 302 U.S 747, 82 L Ed 577. 

Charge above contract rate not recov¬ 
erable 

Shipper was not entitled to re¬ 
cover alleged overcharge under ship¬ 
ping contract which quoted rate by 
weight, but which omitted by error of 
shipper’s agent to include shipper’s 
option of rate by dimension which 
option steamer exercised, resulting in 
greater charge, since if contract were 
enforced it would result in unlawful 
discrimination—Belmont Iron Works 
v Pacific Coast Direct Line, supra. 

30. U S.—Prince Line v. American 
Paper Exports, D.C NY, 45 F 2d 
242, affirmed, C C A., 55 F 2d 1053- 
Holt Motor Co. v Nicholson Uni¬ 
versal S. S Co., DC Minn., 56 F 
Supp 585. 

N Y —Sands v Calmar S S. Corp., 296 
N.Y S. 590, 163 Misc 757—Black 
Diamond S. S Corporation v. S H 
Kress & Co, 284 NYS. 310, 157 
Misc 360. 

Exceptions as to government 
A steamship corporation's contract 
to carry goods at rate less than that 
published in tariff was void under In¬ 
tercoastal Shipping Act, and hence 
shipper could not recover for breach 
thereof, even though shipment was 
for delivery of goods sold to United 
States and act permitted rate re¬ 
ductions for government, the benefits 
of such exception being available 
only to the United States.—Sands v. 
Calmar S S. Corp., 296 NY.S. 590, 
163 Misc. 757. 

31. N.Y.—Black Diamond S S Cor¬ 
poration v. S. H Kress & Co., 284 
N.Y.S. 310, 157 Misc 360. 

32. U S.—Holt Motor Co. v. Nichol- l 


son Universal S. S. Co, DC Minn., 
56 F.Supp 585—S. L. Shepard & 
Co v. Agwilmes, Inc, DCS.C., 39 
F Supp 528, reversed on other 
grounds, CCA, 130 F 2d 67. 
Precooling agreement 

Under provision in Shipping Act 
against common carriers by water 
discriminating between shippers, 
shippers seeking recovery for dam¬ 
age to shipment of melons could not 
rely on alleged breach of agreement 
to precool space on vessel m which 
melons were to be put, and to trans¬ 
port them under refrigeration, m ab¬ 
sence of provision for such service in 
the published tariffs or payment of 
additional compensation therefor.—S 
L Shepard & Co. v. Agwilmes, Inc., 
supra 

Provision as to reservation of space 
An alleged contract m which the 
carrier agreed to transport specified 
property between specified dates in 
the future at the regular tariff rate 
would be invalid under the Inter¬ 
coastal Shipping Act as imposing a 
greater obligation on steamship com¬ 
pany than the tariff provided and 
granting a privilege of reservation of 
space not granted to other shippers 
doing business with the company as 
a common carrier.—Holt Motor Co v 
Nicholson Universal S. S. Co., D C 
Minn, 56 F.Supp 585. 

33. U S —Swayne & Hoyt v. U S , 
AppDC., 57 SCt. 478, 300 US 297, 
81 LEd 659—Isbrandtsen Co, v. U. 
S, DCN.Y., 96 F Supp 883, affirm¬ 
ed A/S J. Ludwig Mowinckels Red- 
en v Isbrandtsen Co, 72 SCt 623, 

342 US 950, 96 LEd. --, and 

Federal Maritime Board v. U S, 
72 S.Ct 623, 342 U.S. 950, 96 L.Ed. 

Practice of group of intercoastal 
carriers operating lines from the 
Gulf to the West Coast an granting 
lower rates to shippers contracting 
to make all shipments by such lines 
than to others was held contrary to 
statute as giving undue preference to 
shippers entering into such contracts 
and subjecting gulf territory to un¬ 
reasonable prejudice or disadvantage 
resulting from destruction of compe¬ 
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tition —Swayne & Hoyt v U S , D C 

DC, 18 F Supp 25, affirmed 57 SCt 
478, 300 US 297, 81 LEd. 659. 

34. U S —Prince Line v. American 
Paper Exports, D C N.Y., 45 F 2d 
242, affirmed, CCA, 55 F.2d 1053 
Shippers are charged with knowl¬ 
edge of rates as filed and approved, 
for which they become liable if ob¬ 
taining cheaper transportation b> 
means unfair to competitors—Prince 
Line v. American Paper Exports, C. 
C A N.Y., 55 F 2d 1053 

Notwithstanding carrier’s violation 
of statute, it may recover from ship¬ 
per amount of preference obtained by 
shipper by means unfair to competi¬ 
tors.—Prince Line v. American Pa¬ 
per Exports, CC.A.N.T., 65 F2d 3 053 
No estoppel 

(1) No act or omission of the car¬ 
rier can estop or preclude it from 
enforcing payment of the full amount 
by a shipper liable therefor—Prince 
Line v. American Paper Exports, D. 

CN. Y., 45 F 2d 242, affirmed, CCA, 
55 F.2d 1053. 

(2) This is so, although prima 
facie a carrier could not take ad¬ 
vantage of its violation of statute 
by recovering from shipper amount 
of preference—Prince Line v Ameri¬ 
can Paper Exports, CC.AN.Y, 55 
F 2d 1053. 

35. U S.—Prince Line v. American 
Paper Exports, supra. 

Necessity for prior complaint to the 
commission generally see supra § 
103 c (2). 

36. Carrier’s application of excess 
rate shown on bill of lading over 
that agreed on sale of cargo, to bal¬ 
ance of freight on account of cargo 
stored, did not operate as rebate or 
refund within the prohibition.-—Amb¬ 
ler v. Bloedel Donovan Lumber Mills, 
C.C.AWash, 68 F2d 268. 

Soliciting rebates being an offense 
under Interstate Commerce Act, a 
shipper cannot successfully maintain 
a suit to obtain insurance benefits 
not covered by the freight rate paid 
by him, since this amounts to solicit¬ 
ing knowingly a concession by which 
his shipment was being "transported 
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does not apply to an agreement made or goods 
shipped before the act went into effect . 37 

c. Powers and Proceedings of Regulatory Bodies 

Power to prevent discrimination between shippers 
has been conferred on the Maritime Board. Persons in¬ 
jured by discrimination may seek reparations in a com¬ 
plaint proceeding before the board. 

Under the Shipping Act, the Maritime Board, or 
similar administrative agency or officer, has power 
to prevent discrimination between shippers in any 
respect , 38 including discrimination with respect to 
rates and charges 39 Thereunder the administrative 
body has power to remedy preferences as to rates 


accorded by a carrier to a shipper by requiring ad¬ 
herence to relative rates . 40 Provision is made in 
the act for the institution of complaint proceedings 
before the administrative 'body for consideration of 
acts of unlawful discrimination by a carrier . 41 One 
injured by unlawful discrimination may seek repa¬ 
rations m such a proceeding , 42 and the remedy 
provided thereby must be first exhausted before 
resort may be had to the courts . 43 Questions of 
fact involving extrinsic evidence which arise m 
claims of discrimination are to be determined by 
the administrative body , 44 and its findings will be 
upheld by a reviewing court if there is evidence 


at a less rate than that named in 
the tariffs published and filed by such 
carrier,” within the statutory prohibi¬ 
tion—Duplan Silk Co v. American, 
etc, Marine Ins. Co., NT., 205 F. 
724, 124 CCA 18. 

37. N T —Huttlinger v. Royal Dutch 
West India Mail, 167 N.T S 158, 
180 App.Div. 114 

“Shall” as used in statute prohibit¬ 
ing rebates indicates the simple fu¬ 
ture tense —Huttlinger v. Royal 
Dutch West India Mail, supra. 

38. U.S —Roberto Hernandez, Inc., v 
Arnold Bernstein Schiffahrtsge- 
sellschaft, M B H„ C.CAN.Y., 116 
F 2d 849, certiorari denied Com- 
pania Espanola fie Navegacion 
Maritima, S. A. v. Roberto Hernan¬ 
dez, Inc, 61 SCt. 1101, 313 U.S 
582, 85 LEd. 1539—State of Cali¬ 
fornia v U S , D.C Cal, 46 F Supp 
474, affirmed 64 SCt 352, 320 U 
S. 577, 88 L.Ed 322, rehearing de¬ 
nied 64 SCt 516, 321 US, 802, 88 
L Ed. 1089, and City of Oakland 
v U S, 64 SCt. 516, 321 US 802, 
88 LEd 1089. 

Unjust discrimination as to cargo 
space 

U S —Roberto Hernandez, Inc v. Ar¬ 
nold Bernstein Schiffahrtsgesell- 
schaft, M B H, C.C.ANY., 116 
F.2d 849, certiorari denied Com- 
pama Espanola de Navegacion Mar¬ 
itima, S. A, v Robert Hernandez, 
Inc, 61 S.Ct. 1101, 313 U.S. 582, 
85 L.Ed 1539, 

39. U.S —Swayne & Hoyt v. U. S , 
App D C., 67 S.Ct 478, 300 U.S 297, 
81 L.Ed. 659*—State of California v 
U. S, DC Cal, 46 F.Supp 474, af¬ 
firmed 64 S.Ct 352» 320 U.S 577, 88 
LEd. 322, rehearing denied 64 S 
Ct. 516, 321 U.S 802, 88 LEd 1089, 
and City of Oakland v U. S., 64 S 
Ct. 516, 321 US 802, 88 LEd 1089. 
Congressional validation of act of 

secretary of commerce in finding 
rates of carriers by water unduly 
prejudicial, and ordering their can¬ 
cellation ,was held not ineffective ber 
cause retroactive, where carriers’ 
rights to an administrative hearing 


and determination and to a judicial 
review were fully preserved and pro¬ 
ceedings were conducted by Secretary 
m the name of the United States — 
Swayne & Hoyt v U S , App.D C , 57 
SCt 478, 300 US 297, 81 LEd. 659 
Pier storage charges 
U.S—Booth S S. Co v. U S., D.C 
NY, 29 F Supp. 221 

40. US.—Isthmian S S. Co. v. U 
S, DCNY, 53 F2d 251. 

Differential between carload and split 
delivery rates 

U S —Isthmian S S. Co v. U. S , su¬ 
pra 

41. U.S.—Isbrandtsen Co v. U S., D 
CNY, 96 F.Supp. 883, affirmed 
A/S J. Ludwig Mowmckels Rederi 
v Isbrandtsen Co, 72 SCt. 623, 342 

US 950, 96 LEd. -, and Federal 

Maritime Board v. U. S., 72 S.Ct 
623, 342 U S 950, 96 LEd -- | 

Who may complain 

United States Department of Agri¬ 
culture, as a shipper of agricultural 
commodities, would have standing to 
complain of unlawful discrimination 
between shippers sought to be impos¬ 
ed by members of conference of 
steamship carriers through agreement 
requiring shippers to contract to em¬ 
ploy conference lines exclusively on 
pain of being charged higher tariffs 
upon failure to so contract —Is¬ 
brandtsen Co v. U. S, D.C N.Y, 96 
F Supp. 883, affirmed A/S J Ludwig 
Mowmckels Rederi v Isbrandtsen 
Co, 72 S.Ct 623, 342 U.S. 950, 96 L. 

Ed -, and Federal Maritime Board 

v. U S , 72 S Ct 623, 342 U S 950, 96 
L Ed. -. 

42. U S.—Roberto Hernandez, Inc. v. 
Arnold Bernstein Schiffahrtsgesell- 
schaft, M B H., C.C ANY, 116 F. 
2d 849, certiorari denied Compama 
Espanola de Navegacion Mantima, 

5 A. v. Roberto Hernandez, Inc, 61 

6 Ct. 1101, 313 'U.S 582, 85 L.Ed, 
1?39. 

43. U.S.—Robert Hernandez, Inc., v 
Arnold Bernstein Schiffahrtsgesell- 
schaft, M. B H, C.CAN.Y., 116 

| F.2d 849, certiorari denied Com- 
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pania Espanola de Navegacion 
Maritima, S A v Roberto Hernan¬ 
dez, Inc, 61 S Ct. 1101, 313 U.S 582, 
85 LEd 1539 

Necessity for prior proceedings be¬ 
fore the commission generally see 
supra § 103 c (2). 

Proceedings involving technical 
knowledge 

The United States Maritime Com¬ 
mission was not without jurisdiction 
of proceeding in which exporter 
sought reparations from common car¬ 
riers by water in foreign commerce 
for unjust discrimination m respect 
to cargo space accommodations for 
automobiles to be shipped, on ground 
that issue was uncomplicated by 
technical and intricate factual mat¬ 
ters which needed action of any ex¬ 
pert commission to bring about uni¬ 
formity in administration and pre¬ 
vent discrimination, where facts call¬ 
ed for technical knowledge in solu¬ 
tion of problem of deciding whether 
carriers were guilty of unjustly dis¬ 
criminatory practices in light of the 
tonnage and manner m which vessels 
should he loaded with automobiles 
which were to be shipped uncrated — 
Roberto Hernandez, Inc, v. Arnold 
Bernstein Schiffahrtsgesellschaft, M 
B H, CCA N.Y., 116 F.2d 849, re¬ 
versing 31 F.Supp 76, certiorari de¬ 
nied Compama Espanola de Navega¬ 
cion Maritima, S. A. v. Roberto Her¬ 
nandez, Inc, 61 S.Ct. 1101, 313 U.S 
582, 85 L.Ed. 1539. 

44. US—Holt Motor Co v Nichol¬ 
son Universal S. S. Co , D C.Mmn , 
56 F Supp. 585. 

Discriminatory effect of embargo 

Whether an embargo on shipping 
declared by steamship company due 
to a storm produced unjust discrimi¬ 
nation among shippers, whether it 
was fair and reasonable, and whether 
it should haye been continued after 
the storm abated, were questions of 
fact for determination by the United 
States iMaritime Commission and not 
the federal district court—Holt Mo¬ 
tor Co. v. Nicholson Universal S. S. 
Co., supra. 
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to sustain them . 45 However, the court will not up¬ 
hold an ultimate determination as to a discrimination 
which is inconsistent with the findings . 46 

d. Actions 

Administrative orders for the payment of repara¬ 
tions to one injured by a discrimination may be en¬ 
forced by action. 

Administrative orders for the payment of dam¬ 
ages or reparations resulting from an unlawful dis¬ 
crimination by a carrier may be enforced by ac¬ 
tion . 47 An action for damages for discrimination 
may be brought by the consignee of freight, who has 
paid discriminatory freight charges thereon . 48 Such 
an action is not in the nature of one to recover an 
excessive charge under a mistake of law or fact ; 49 
nor is it an action for an overcharge . 50 Whether 
charges are reasonable or otherwise 51 and whether 
certain discriminations were due or undue 52 are 
questions of fact, to 'be passed on in the light of all 
the facts duly alleged and supported by competent 
evidence. When defendant fails to make answer 
to the prima facie evidence offered by plaintiff, it 
is the duty of the court to direct the verdict for 


plaintiff . 53 The burden of proving a failure to 
mitigate damages is on the carrier . 54 

§ 105. Damage to Vessel from Loading or 
Discharging Cargo 

a. In general 

b. Liability of charterer generally 

c. Berth or mooring 

d. Actions 

e. Damages 

a. In General 

An owner of a vessel may recover for loss of, or In¬ 
jury to, the vessel caused by the negligence of others 
in loading, stowing, or discharging cargo, or in mooring 
or berthing the vessel for such purposes. 

An owner of a vessel may recover for loss of, 
or injury to, a vessel caused by the negligence of 
others m loading, stowing, or discharging cargo, or 
m mooring or berthing the vessel for such pur¬ 
poses . 55 A person having the right or duty to load, 
stow, or discharge the cargo is under a duty to 
perform such act properly 56 in a reasonably prudent 


45. ITS—Booth S S Co v U. S, 
DCN.Y, 29 F.Supp. 221. 

46. U.S—Isbrandtsen Co v. U S, 
DCN.Y, 96 FSupp. 383, affirmed 
A/S. J Ludwig Mowinckels Reden 
v. Isbrandtsen Co, 72 S.Ct 623, 

342 US. 950, 96 L Ed -, and 

Federal Maritime Board v. U. S, 
72 S.Ct 623, 342 U.S. 950, 96 L. 
Ed.-.. 

47. US—Roberto Hernandez, Inc v. 

Arnold Bernstein Schiffahrtsgesell- 
schaft, M. B. H., CCAN.Y., 116 F. 
2d 849, certiorari denied Compania 
Espanola de Navegacion Maritima, 
S. A. v. Roberto Hernandez, Inc, 
61 S.Ct. 1101, 313 US 582, 85 L. 
Ed. 1539—iCompagme GSnSrale 

Transatlantique v. American To¬ 
bacco Co, C.CA.NY, 31 F2d 663, 
certiorari denied 50SCt 16, 280 U. 
S. 555, 74 LEd. 611. 

48. U S —Compagnie G4n4rale Trans¬ 
atlantique v. American Tobacco Co., 
supra. 

49. U.S —Compagnie GSn^rale Trans¬ 
atlantique v. American Tobacco Co , 
supra. 

50. U.S —Compagnie GSndrale Trans¬ 
atlantique v. American Tobacco Co , 
supra. 

51. U S —Compagnie Gdn4rale Trans¬ 
atlantique v American Tobacco Co , 
supra. 

52. U S —Compagnie G4n6rale Trans¬ 
atlantique v. American Tobacco Co , 
supra 

53*. U.S.—Compagnie G4n6rale Trans¬ 


atlantique v American Tobacco Co , 
supra 

58 CJ. p 343 note 78. 

54. U S —Roberto Hernandez, Inc , 
v. Arnold Bernstein Schiffahrtsge- 
sellschaft, M B H„ CCAN.Y, 116 
F 2d 849, certiorari denied Com¬ 
pania Espanola de Navegacion Mar¬ 
itima, S A v Roberto Hernandez, 
Inc., 61 S.Ct. 1101, 313 US. 682, 
85 LEd 1539 

55. US—Seaboard Sand & Gravel 
Corp v. American Stevedores, C.C. 
ANY, 151 F. 2d 846—The Everett 
Fowler, CCAN.Y., 151 F2d 662, 
motion denied 152 F.2d 657, certio¬ 
rari denied U S. v. Petterson 
Lighterage & Towing Corp., 66 S. 
Ct 963, 327 US. 804, 90 LEd. 1029, 
certiorari denied 66 S Ct. 963, 327 
US. 804, 90 LEd 1029—Gorman 
Leonard Coal Co v. Peninsular 
State S. S. Corp, C.CA.Mass, f 66 
F 2d 83—Florida Gravel Co. v. 
Tampa Sand & Shell Co., CCA. 
Fla, 49 F 2d 266 —Dempsey v Mer- 
nt, Chapman & Scott Corporation, 
CCANY., 10 F.2d 687—O'Brien 
Bros. v. City of New York, C.C A.N. 
Y, 9 F 2d 542—Kelly v. Overseas 
Shipping Co, D.CN.Y, 7 F 2d 732, 
affirmed, C C.A., 7 F 2d 734—O’Don¬ 
nell Transp. Co. v. Tidewater Iron 
& Steel Co, DC.N.J, 90 F.Supp. 
953, affirmed, 1C A., 185 F 2d 675— 
O'Boyle v. City of New York, D 
CN.Y, 85 FSupp 858—New York 
Trap Rock Corp. v. Christie Scow 
Corp., D.C.N.Y., 68 F.Supp 392, af¬ 
firmed, C C.A., 162 F.2d 624—The 
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Henry E, DC NY, 61 F.Supp. 327, 
affirmed, CCA, 162 F.2d 90—The 
Wilmer S Nickerson, D.CNY., 58 
F Supp. 777—The Green Leaf, D C 
NY.27FSupp 911—The McAllis¬ 
ter, D C N.Y., 7 F Supp. 470—Dono¬ 
van v. Frederick Starr Contracting 
Co , D.C.N.Y., 290 F. 501. 

N Y.—Neville v. Morrison Coal & 
Coke Co., 207 N.Y.S. 471. 211 App 
Div. 282. 

N.C —Pate v. Greenville & R. R. Co , 
35 N.C 325. 

Loss of, or injury to, cargo from im¬ 
proper loading, stowing, or dis¬ 
charging see infra §§ 141, 142, 146. 

•Derrick barge used for loading and 
unloading 

U S —Salmons Dredging Corp. v. Her- 
ma, CASC, 180 F.2d 233. 

56. U.S—The Scipio, D.C.N.Y., 73 
F.Supp. 402. 

Duty to stop loading exists when it 
it is discovered that vessel is m 
danger—Kelly v. Overseas Shipping 
Co, DCN.Y., 7 F2d 732, affirmed, 
C.C.A., 7 F.2d 734. 

Carrying capacity 

In determining whether a vessel is 
loaded properly for purpose of fixing 
liability for damage resulting from 
capsizing of vessel, the “carrying 
capacity" of the vessel, is not the 
amount necessary to bring her decks 
awash, but the amount she could 
carry with safety allowing adequate 
free board for security against 
swamping—The S. C. Lu No. 9, C.C.A. 
Pa, 114 F.2d 964. 
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manner , 57 using reasonable care and skill , 58 and is 
liable for any damage to the vessel resulting from a 
failure in this respect . 59 Thus, a person, such as 
a shipper, using a dangerous method of loading, in¬ 
stead of a safer method available, is liable for the 
resulting damage to the vessel , 60 and a person will 
be liable if he loads a vessel under circumstances 
which he knows, or should know, will place the 
vessel in a perilous position unless affirmative ac¬ 
tion is taken to eliminate the peril, and he, knowing 
or having reason to know that no one else will take 
such action, fails to take such action himself . 61 The 
master of the vessel is not bound to do more than 
protest against the method of loading to recover for 
the resulting damages , 62 and he is not obliged to 


interfere with the loading or withdraw the vessel 
from the charter service , 63 but the owner or the 
master is bound to use reasonable care to protect the 
vessel from injury where the danger is reasonably 
apparent , 64 and, where the damage is caused sole¬ 
ly by his negligence, recovery will not be allowed . 65 

Stevedores . A stevedoring company is not an in¬ 
surer as to the vessel , 66 and the stevedores loading 
or discharging the vessel are liable only for negli¬ 
gence . 67 In loading and discharging a vessel steve¬ 
dores have the duty to use due care 68 or to act in 
a prudent manner , 69 and to refrain from committing 
affirmative acts of negligence , 70 and they are liable 
for any damage to the vessel resulting from a failure 
in this respect . 71 Stevedores are responsible for 


57. TT.S —The S. C. L. No 9, supra 
—O'Donnell Transp Co v. Tidewa¬ 
ter Iron & Steel Co , D C N J„ 90 F 
Supp. 953, affirmed, C.A., 185 F 2d 
675. 

58. TT.S.—Gorman Leonard Coal Co 

v. Peninsular State S S. Corp, C 
C.A.Mass, 66 F.2d 83—O’Brien 

Bros v. City of New York, C C.A.N 
Y., 9 F.2d 542. 

Knowledge of leaky condition of 
vessel 

(1) One experienced in loading 
scows was charged with notice that 
wooden scow would leak and that 
water running aft m the scow might 
easily rise above the keelsons where 
it would be free to run from side to 
side and thereby cause the scow to 
list and the cargo to shift.—O'Brien 
Bros. v. TJ. S., CAN.Y., 171 F.2d 586 

(2) Where dredging company load¬ 
ed scow, which had no bargee on 
board, with wet sand and gravel, 
whether scow was unseaworthy be¬ 
cause she leaked more than a scow 
should was a factor in determining 
what attention she reauired, but oth¬ 
erwise was not important m deter¬ 
mining liability for injuries to scow 
which capsized.—F. E. Grauwiller 
Transp. Co. v. Exner Sand & Gravel 
Corp, C.C ANY, 162 F 2d 90 

59. US—Westchester Fire Ins. Co 
v. Buffalo Housewrecking & Sal¬ 
vage Co, D.CN.Y., 40 F Supp 378, 
affirmed, CCA., 129 F.2d 319. 

Boading report 

The notation "no damage*' contain¬ 
ed m loading report signed by bargee 
did not exonerate company which 
loaded barge from liability for dam¬ 
age to barge resulting from negli¬ 
gent manner in which it was loaded 
—O’Donnell Transp. Co. v. Tidewa¬ 
ter Iron & Steel Co., D.C.N.J., 90 F 
Supp. 953, affirmed, C.A., 185 F.2d 
675. 

Act of libelant’s manager done in 
an emergency would not lessen re¬ 
spondent’s liability for damages to 
libelant’s barges by reason of neg¬ 


ligence of loading pig iron thereon, 
where damages were caused by neg¬ 
ligence of respondent’s employees — 
The G. G. Post, D.CNY., 64 F Supp 
191. 

60. U.S.—Arbor Shipping Co. v De 
La Guardia, Inc, C.C A.N.Y., 54 
F 2d 984. 

Safe working load 

In libel for property damage due 
to breaking of sling, selection of 1% 
inch steel wire sling for hoisting of 
load of twenty-one thousand three 
hundred pounds out of ship’s hold 
was held not negligence where safe 
working load for such sling was 11% 
tons —The McAllister No. 55, D C.N. 
Y., 7 F.Supp. 470. 

61. U S —O'Brien Bros. v. U. S., C. 
A.N.Y., 171 F 2d 586—F. E. Grau¬ 
willer Transp. Co v. Exner Sand & 
Gravel Corp, C C A.N.Y., 162 F.2d 
90. 

62. U.S—Arbor Shipping Co v. De 
La Guardia, Inc, CC.ANY., 54 F. 
2d 984 

63. U S —Arbor Shipping Co. v. De ! 
La Guardia, Inc, supra—The Rich¬ 
elieu, C.C A Md , 48 F.2d 497—Brit¬ 
ish Maritime Trust v. Munson S S 
Line, D.CN.Y., 149 F. 533. 

64. U S —O’Donnell Transp. Co. v 
Tidewater Iron & Steel Co , D C N 
J., 90 F Supp 583, affirmed, C.A., 
185 F.2d 675—The Daly No 40, D 
CNY, 76 F Supp 700—National 
Dredging & Lighterage Co. v Tur¬ 
ney Transp. Co., C.CAPa., 281 F. 
315. 

Bargee or master held negligent 
U.S—O'Donnell Transp Co v. Tide¬ 
water Iron & Steel Co , D C N J, 
90 F.Supp 953, affirmed, C.A, 185 F 
2d 675. 

Bargee or master held not negligent 

U.S—The Everett Fowler, C.C.AN. 
Y, 151 F.2d 662, motion denied 152 
F 2d 657, certiorari denied U. S. v. 
Petterson Lighterage & Towing 
Corp, 66 SCt 963, 327 US 804, 
90 L.Ed. 1029, certiorari denied 66 
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SCt 963, 327 U.S. 804, 90 L.Ed 
1029—The C. W Crane, D.C.N.Y, 
64 F Supp. 627, affirmed, C.C.A., 155 
F 2d 940. 

65. U S —Friedland v The Empress, 
D.CCal., 48 F.Supp. 348 

66. U S.—The Richelieu, 27 F.2d 960, 
modified on other grounds, 1C C A , 
48 F.2d 497, certiorari denied Bal¬ 
timore & O. R. Co. v Cornec, 52 
S.Ct 9, 284 U.S 621, 76 L Ed. 530 

67. U S —New York Trap Rock Corp 
v Christie Scow Corp , C.C.A.N Y , 
162 F 2d 624—O’Brien Bros, v 
Moran Towing Corp., D.CN.Y., 66 
F Supp. 614, affirmed, CCA, 
Beard’s Erie Basin v O’Brien 
Bros, 162 F.2d 176—The C. W 

'Crane, DCNY, 64 F Supp. 627, 
affirmed, C.C.A., 155 F.2d 940. 

68. U S —Cornec v Baltimore & O 
R. Co., CCA Md, 48 F2d 497, cer¬ 
tiorari denied Baltimore & O. R 
Co v. Cornec, 52 SCt. 9, 284 U.S 
621, 76 LEd 530. 

69. US—The S. C. L. No. 9, CC.A. 
Pa, 114 F.2d 964 

70. U.S—U S Lighterage Corpora¬ 
tion v. Petterson Lighterage & 
Towing Corporation, DCN.Y., 51 F. 
Supp. 96, affirmed, C.C.A., 142 F.2d 
197. 

71. U S —Salmons Dredging Corp v 
Herma, C.A S.C, 180 F.2d 233— 
The Moran No. 10, D C.N.Y., 41 F2d 
255'—Chile S. S. Co. v. Nacirema 
Operating Co, D.C.N.Y, 79 FSupp 
557—The Carbon Light, DCN.Y., 
66 F.Supp. 292, affirmed, C-A., 
O’Brien Bros v. U. S, 171 F2d 586 
—The Seaboard No. 58, DC.NY, 59 
FSupp 975, affirmed, C.C.A., Sea¬ 
board Sand & Gravel Corp v. Amer¬ 
ican Stevedores, 151 F2d 846—Sea¬ 
board Sand & Gravel Corp v. James 
Hughes, Inc, DCN.Y, 56 FSupp. 
468—Smith v. Nicholson Transit 
Co., DCNY., 39 FSupp. 795. 

58 C.J. p 297 note 35. 

2*allure to eliminate peril 

Stevedore will be liable if vessel 

is loaded under circumstances which 
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the proper handling, loading, and discharging of a 
vessel , 72 including trimming the cargo ; 73 the in¬ 
dependent contracting stevedore is responsible for 
the selection and proper use of equipment , 74 even 
though the equipment is furnished by the vessel it¬ 
self , 75 and the officers of the vessel owe no duty of 
supervision m this respect , 76 although the master 
must see that the cargo is properly stowed so that 


the vessel will be seaworthy . 77 The owner's agent 
who is m charge of the vessel is not required to 
give the stevedores instructions on the proper 
method of loading or to protest against the methods 
used , 78 although such agent has the duty to inform 
the stevedores when the vessel is fully loaded . 79 

Extent of liability . A person may be primarily , 80 
or secondarily liable , 81 or in some cases a per- 


he knows, or should know, will place 
vessel in perilous position unless af¬ 
firmative action is taken to elimi¬ 
nate peril, and he, knowing or hav¬ 
ing reason to know that no one 
will take such action, fails to take 
such action himself.—The Carbon 
Light, DCNY, 66 FSupp. 292, af¬ 
firmed, C.A, O’Brien Bros v. U. S, 
171 F.2d 586 
Man-power shortage 
Though man-power shortage will 
be considered by court, such short¬ 
age cannot excuse negligence or re¬ 
lieve stevedoring company from obli¬ 
gation to use reasonable care m load¬ 
ing slag ballast on top of sand ballast 
to prevent listing and capsizing of 
scow.—The Seaboard No 21, DCN. 
Y, 61 FSupp. 596, affirmed m part 
and reversed in part on other 
grounds, CC.A, 154 F 2d 399 

72. U S —Seaboard Sand & Gravel 
Corp v. Moran Towing Corp, C.C 
AJNT.Y., 154 F 2d 399—Smith v 
Nicholson Transit Co., DCN.Y., 39 
F Supp 795 

58 C.J. p 297 note 35. • 

Employer of stevedores engaged m 
unloading scow could not relieve 
itself from liability for damage to 
fa cow in a fire which resulted from 
smoking of stevedores on board scow 
near cargo of cork, on ground that 
smoking which was a violation of 
regulations was an individual act 
outside the scope of stevedores' au¬ 
thority.—.U S. Lighterage Corpora¬ 
tion v. Petterson Lighterage & Tow¬ 
ing Corp., DCNY, 51 F.Supp. 96, 
affirmed, C.C.A., 142 F2d 197. 

73. U S —Seaboard Sand & Gravel 
Corp v. Moran Towing Corp, C C. 
A.NY, 154 F.2d 399—The H S 
No 60, D.CNY., 52 FSupp 606. 

58 C J. p 297 note 37 [b]. 

74. TJ S.—Cornec v Baltimore & O 
R, Co., CCAMd, 48 F 2d 497, cer¬ 
tiorari denied Baltimore & O. R 
Co. v. Cornec, 52 S.Ct 9, 284 US 
621, 76 LEd. 530 

58 C.J. p 297 note 37. 

75. TX.S.—Cornec v Baltimore & O 
R. Co., C C A.Md, 48 F 2d 497, cer¬ 
tiorari denied Baltimore & O R 
Co. v. Cornec, 52 S.Ct. 9, 28 4 US 
621, 76 LEd. 530. 

Bisection, of use by master 
Without some showing master di¬ 
rected use of instrumentaljties and 
negligent methods in loading, or ap¬ 


proved or consented thereto, steve¬ 
dore cannot be absolved from liabil¬ 
ity to vessel —Cornec v Baltimore 
& O R Co., CCAMd, 48 F 2d 497, 
certiorari denied Baltimore & O 
R Co v Cornec, 52 S Ct 9, 284 U S 
621, 76 L.Ed. 530 

76. U S —Cornec v. Baltimore & O 
R Co, CCAMd, 48 F2d 497, cer¬ 
tiorari denied Baltimore & O R 
Co. v. Cornec, 52 S Ct. 9, 284 US 
621, 76 LEd 530 

58 C J p 297 note 39. 

77. U S —Cornec v Baltimore & O 
R Co., CCAMd, 48 F 2d 497, cer¬ 
tiorari denied Baltimore & O R 
Co. v Cornec, 52 S Ct. 9, 284 U S. 
621, 76 LEd 530 

78. US.—The G G Post, DCN.Y, 
64 F Supp. 191—Seaboard Sand & 
Gravel Corp v. James Hughes, Inc, 
DCN.Y., 56 FSupp 468—Smith v 
Nicholson Transit Co., DCN.Y., 39 
F.Supp. 795 

58 C J p 297 note 37 [a] 

Materiality of complaint 

Where a stevedore company was 
employed to transfer a cargo of steel 
ingots from a steamship to libellants’ 
barges, and barge master could have 
reasonably believed that company 
could load barges without instruc¬ 
tions, whether master made com¬ 
plaint to company and steamship re¬ 
specting loading of barges was im¬ 
material in determining liability of 
company for damages to barges.— 
Smith v. Nicholson Transit Co., su¬ 
pra 

Protest as notice of fault 
Protest of master of vessel to 
stevedoring company's foreman 
against manner of loading was no¬ 
tice of fault for which company was 
liable.—The S C L No. 9, CCAJPa, 
114 F.2d 964—Kelly v. Overseas 
Shipping Co., D.CN.Y, 7 F 2d 732, 
affirmed, C.C.A., 7 F 2d 734. 

79. U.S—Hastorf Contracting Co. v 
Ocean Transp Corp., D.C.N.Y., 4 
F 2d 583, affirmed, C.C.A., 4 F.2d 
584. 

58 C J. p 235 note 31 [a], 

80. U S —Roah Hook Brick Co v. 
Erie R. Co., C.A.N Y, 179 F 2d 601— 
The C. W Crane, CCAN.Y, 155 
F 2d 940—The Everett Fowler, C C. 
ANY, 151 F 2d 662, motion de¬ 
nied 152 F 2d 657, certiorari denied 
U S v. Petterson Lighterage & 
Towing Corp., 66 S Ct. 963, 327 
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US. 804, 90 LEd 1029, certiorari 
denied 66 S Ct 963, 327 US. 804, 
90 LEd 1029—McGeeney v Moran 
Towing Corp, CCA-NY, 149 F 2d 
791—Gorman Leonard Coal Co v. 
Peninsular State S S Corp, CCA 
Mass, 66 F2d 83—The Moran No 
10, DCNY, 41 F2d 255—O’Brien 
Bros v. City of New York, CCA 
NY, 9 F 2d 542—Shamrock Tow¬ 
ing Co. v. Tully & Di Napoli, D.C.N 
Y, 91 FSupp 239, affirmed, C.A, 
Anthony O’Boyle, Inc v. The Louis 
W. Doyle, 187 F.2d 872—The Ben¬ 
jamin Williams, D.C.Mass, 74 F 
Supp. 119—New York Trap Rock 
Corp. v. Christie Scow Corp., D C 
N.Y, 68 F.Supp. 392, affirmed, C 
C A, 162 F.2d 624—The Henry E, 
DCNY, 61 FSupp. 327, affirmed, 
CCA, 162 F 2d 90—The Wilmer S. 
Nickerson, D.C.N.Y., 68 FSupp 777 
—Seaboard Sand & Gravel Corp. v 
James Hughes, Inc, DCN.Y., 56 F 
Supp. 468—U. S Lighterage Corpo¬ 
ration v. Petterson Lighterage & 
Towing Corp , D C N.Y., 51 F Supp. 
96, affirmed, C.C A, 142 F 2d 197— 
(Producers Pipe Line Co. v. Doug¬ 
las Guardian Warehouse Corp., D 
C.Tenn, 48 F.Supp 161—The Mill- 
wood, D.CNY., 3 F.Supp. 156. 

58 C J. p 234 note 28 [a]. 

81. U.S —Red Hook Brick Co. v. Erie 
R Co, CAN.Y., 179 F.2d 601— 
The C. W. Crane, C.C.AN.Y, 155 
F-2d 940—Seaboard Sand & Gravel 
Corp v. Moran Towing Corp., C.C. 
ANY., 154 F 2d 399—Seaboard 
Sand & Gravel Corp. v American 
Stevedores, C C A N.Y., 151 F 2d 846 
—The Everett Fowler, CC.A.N.Y, 
151 F.2d 662, motion denied 152 F 
2d 657, certiorari denied U S v. 
Petterson Lighterage & Towing 
Corp., 66 SCt 963, 327 U.S. 804, 
90 LEd 1029, certiorari denied 66 
S.Ct 963, 827 US 804, 90 L.Ed. 
1029—McGeeney v. Moran Towing 
Corp, C.C.AN.Y., 149 F 2d 791— 
The Moran No. 10, D.CN.Y., 41 F. 
2d 255—O’Brien Bros. v. City of 
New York, CCANY., 9 F.2d 542— 
Shamrock Towing Co. v. Tully & 
Di Napoli, D.CN.Y., 91 F.Supp 239, 
affirmed, C.A., Anthony O’Boyle, 
Inc v. The Louis W. Doyle, 187 F. 
2d 872—The Benjamin Williams, 
D C Mass , 74 F. Supp. 119—New 

York Trap Rock Carp. v. Chjristie 
Scow Corp, DC.N.Y, 68 F.Supp. 
392, affirmed, CCA., 162 F,2d 624— 
Marine Operating Co. v. Lindgren, 
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son may be thirdly liable 82 for the loss of, or in¬ 
jury to, the vessel caused by negligence in loading, 
stowing, or discharging a vessel, or m mooring or 
berthing a vessel for such purposes. A person may 
be held secondarily liable m the absence of a show¬ 
ing of any affirmative act of negligence on the part 
of such person , 83 although where the two parties 
are responsible for the injury to the vessel, each 
is primarily liable for one half of the damages , 84 
and, if any part of the damages assessed against 
one of the parties cannot be collected from that 
party, the balance may be assessed against the other 
in addition to the one half that such a party is com¬ 
pelled to pay in the first instance . 85 Where an in¬ 
dependent contractor is employed to do the loading, 
stowing, or discharging of a vessel, or the berthing 
or mooring of the vessel for such purposes, and, in 
the -course of such work, injury is caused to the 
vessel as the result of the negligence of the in¬ 
dependent contractor, the independent contractor 
alone is liable , 86 and not the employer , 87 but, if a 


bailment relationship exists, the employer of the in¬ 
dependent contractor as bailee can be held ac¬ 
countable for the lack of proper care . 88 

b. Liability of Charterer Generally 

In the absence of a contract between the parties 
to the contrary, the charterer is liable for the loss of, 
or injury to, the vessel caused by his negligence, or 
that of his servants or agents, or of anyone to whom 
he intrusts her, in loading, stowing, or discharging the 
cargo, or in mooring or berthing the vessel for such 
purposes, but he is liable only for negligence. 

The liability for injury to the vessel from loading 
or unloading, as between the shipowner and the 
charterer, depends primarily on the contract , 86 and, 
in the absence of a contract between the parties to 
the contrary, the charterer is liable for the loss of, 
or injury to, the vessel caused by his negligence, or 
that of his servants or agents , 90 or of anyone to 
whom he intrusts her , 91 in loading, stowing, or dis¬ 
charging the cargo, or in mooring or berthing the 
vessel for such purposes, but he is liable only be¬ 
cause of negligence 92 which was the proximate 


Swinerton, Inc. t DCNT, 63 F 
Supp. 1007—The Henry E, DCN 
Y, 61 FSupp. 327, affirmed, CCA., 
162 F.2d 90—The Wilmer S Nick¬ 
erson, D C N.Y, 58 FSupp. 777- 
Seaboard Sand & Gravel Corp. v 
James Hughes, DC NY., 56 F 
Supp. 468—IT S Lighterage Corp 
v Petterson Lighterage & Towing 
Corp, D.C NY., 51 FSupp 96, af¬ 
firmed, CCA., 142 F 2d 197—Pro¬ 
ducers -Pipe Line Co. v Douglas 
Guardian Warehouse Corp, D.C 
Tenn, 48 FSupp 161—The Henry 
McNamee, DC N.Y, 35 FSupp 936 
—The Millwood, D.C.N.Y , 3 F Supp. 
156. 

58 C.J. p 234 note 28 fa]. 

82. U.S.—Seaboard Sand & Gravel 
Corp. v. James Hughes, Inc., D.C. 
N.Y., 56 F Supp 468. 

83. U.S—The Millwood, D.C.NY., 3 
F.Supp 156 

84. U.S —Smith v. Nicholson Transit 
Co, DCNY., 39 F.Supp. 795. 

85. U.S.—Smith v. Nicholson Transit 
Co., supra. 

88. U.S.— 1 The S. C. L. No. 9, C.C.A. 
Pa., 114 F,2d 964. 

87. U.S.—The S. C L. No. 9, supra 

88. U.S.—The Comet, D.CPa, 66 F. 
Supp. 231. 

89. U.S.—The Gibraltar, C.C.A.Pa, 
52 F.2d 787—Schoonmaker Conners 
Co. v. Lambert Transp. Co., C.C.A 
N.Y., 268 F. 102. 

Liability of charterer for loss of, or 
injury to,, vessel m general see su¬ 
pra S 52. 

Custom 

With respect to charterer’s liability 

for injury to ship’s mast, custom of 

hauling cargo cars Jto ship's side by 


ship gear would not relieve either 
party from legal responsibility.—The 
Gibraltar, C.CAPa, 52 F.2d 787 

90. U.S —Roah Hook Brick Co v. 
Erie R Co, C A N.Y , 179 F 2d 601 
—Shamrock Towing Co. v Fichter 
Steel Corp, CCA.N.Y, 155 F 2d 
69—Seaboard Sand & Gravel Corp 
v. American Stevedores, C.C A N 
Y, 151 F 2d 846—The Everett Fow¬ 
ler, CCA.NY., 151 F 2d 662, mo¬ 
tion denied 152 F 2d 657, certio¬ 
rari denied U. S. v Petterson 
Lighterage & Towing Corp, 66 S 
Ct. 963, 327 U.S. 804, 90 LEd 1029, 
certiorari denied 66 S Ct. 963, 327 
U.S. 804, 90 L.Ed 1029—Conners 
Marine Co v. McClintic-Marshall 
Co., DCNY, 59 F 2d 758—The 
Wilmer S Nickerson, DCNY,, 58 
F Supp 777—The Green Leaf, D C 
NY, 27 FSupp. 911—Donovan v 
Frederick Starr Contracting Co., D. 
CNY, 290 F. 501—The Mononga- 
hela, C.CA.Cal, 282 F. 17—Schoon¬ 
maker Connors Co v. Lambert 
Transp Co, CC.ANY, 268 F. 102 
—White v. Schoonmaker-Connors 
Co, CCAN.J, 265 F. 465—The 
Olympic, DCNY., 243 F 236, af¬ 
firmed Healey v. Moran Towing & 
Transp Co, 253 F 334, 165 C.C.A 
116 

La —Interstate Transp Co. v. City 
of New Orleans, 28 So. 310, 52 La 
Ann. 1859 

NY.—Neville y. Morrison Coal & 
Coke Co, 207 NY.S. 471, 211 App 
Div. 282, 

58 CJ p 230 note 91 [c], [d], [i]. 
Duty of care as to berth or mooring 
see infra subdivision c of this 
section 

Stevedores 

Where Cuban stevedores ware em¬ 
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ployed by sugar company to load ves¬ 
sel chartered by steamship company, 
and vessel was damaged by failing 
of hatch beam into hold through neg¬ 
ligence of stevedores when removing 
hatch beam, under Cuban law, by 
which such stevedores are employees 
of the charterer the steamship com¬ 
pany charterer was held liable to ves¬ 
sel owner for resulting damages un¬ 
der charter obligation to return ves¬ 
sel in good order and condition, rea¬ 
sonable wear and tear excepted, and 
sugar company, as agent of charterer, 
was exempt from liability to vessel 
owner —The Rygja, DCNY., 7 F. 
Supp. 85. 

91. U S —Roah Hook Brick Co v. 
Erie R Co , C A N Y , 179 F 2d 601 
—Donovan v Frederick Stair Con¬ 
tracting Co, DCNY, 290 F. 501— 
White v. Schoonmaker-Connors Co, 
CC.ANJ, 265 F 465 

NY—Neville v Morrison Coal & 
Coke Co, 207 NYS. 471, 211 App 
Div 282 

58 CJ. p 234 note 28 [aj, [b] 
Independent contractor 

Fact that loading was being done 
by independent contractor does not 
relieve charterer from liability for 
negligence m loading, as he is lia¬ 
ble for any damage to the vessel due 
to negligence of a third party whom 
he has permitted to use it or to 
perform any of the purposes for 
which it was chartered.—White v 
Schoonmaker-Connors Co , C C A N J., 
265 F. 465. 

92. U S.—Shamrock Towing Co v 
Fichter Steel Corp , C C.A NY, 155 
F.2d 69—The Roslyn, CCA NY., 
93 F.2d 278—Glasgow Shipowners’ 
Co. v. Munson S. S Line, DC.Pa, 
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cause of the injury , 93 and he is not liable for loss 
or injury attributable to the negligence of the own¬ 
er, or of the owner’s agents or employees , 94 or in¬ 
evitable accident , 95 or for the ordinary wear and 
tear arising from the loading or discharging of the 
cargo . 96 

The owner has no recourse against a charterer 
for loss or injury due to loading, stowage, or unload¬ 
ing, which is caused by the unseaworthiness of the 
vessel for the use to which she was put, where he 
knew of such use when the charter was made, and 
the charterer is not otherwise shown to be negli¬ 
gent . 97 The charterer is justified in using the ves¬ 
sel with her masts and rigging for the purpose for 
which she was chartered up to the limit of the use 
prescribed and no more," and is not bound to return 
m good condition a mast which was received m bad 
condition , 99 but a charterer, who subjects the ves¬ 
sel or a part thereof to strains far above its com¬ 


puted working strength, without the consent of the 
owner or the master, is responsible for damage to 
such vessel or its parts . 1 A covenant to return the 
vessel in the condition in which it is received, nec¬ 
essary or reasonable wear and tear excepted, does 
not render the charterer liable as an insurer for 
damage due to loading, stowage, or discharging of 
the vessel . 2 

c. Berth or Mooring 

A charterer, shipper, or consignee, is required to 
exercise ordinary or reasonable care under the cir¬ 
cumstances to provide a safe berth or mooring for load- 
ing or discharging cargo. 

Although, there is no warranty or insurance of 
the safety of the vessel coming to a berth or moor¬ 
ing , 3 a charterer, shipper, or consignee has an obli¬ 
gation to provide a berth or mooring which is safe 
for loading or discharging cargo , 4 and in the ful¬ 
fillment of this obligation he is required to exercise 


44 F 2d 826. affirmed, CCA, The 
Gibraltar, 52 F2d 787—C. P Harms 
Co v. Turner Const. Co, DCNI, 
200 P. 612—The Raymond M. 
White, DON.Y, 290 P. 454. af¬ 
firmed, CCA, 'Simmons Transp. Co. 
v Wright & Cobb Lighterage Co, 
296 F 1023—The Monongahela, C. 
GACal, 282 P 17. 

58 CJ p 232 note 25 [cL [d] (3). 

93. Negligent moving of vessel 
Subcharterer which may have been 

negligent in moving scow before car¬ 
go was trimmed but which complet¬ 
ed movement without mishap was 
without fault with respect to cap¬ 
sizing which occurred several hours 
thereafter as result of improper and 
uneven additional loading by steve¬ 
doring company.—Seaboard Sand & 
Gravel Corp v. Moran Towing Corp., 
CCANX, 154 F 2d 399. 

94. U.S—C P. Harms Co v. Turner 
Const Co, DC NT, 290 F. 612— 
The Raymond M White, DCNT., 
290 P 454, affirmed, C.CA, Sim¬ 
mons Transp Co v. Wright & Cobb 
Lighterage Co, 296 P. 1023. 

58 CJ p 231 note 94 [a] (1), (5), 
p 235 note 30 [e]-[f], p 235 note 
31 [a] 

Ship trapped m ice 

(1) C'hai lerer could not be held li¬ 
able because ship was caught m ice 
and damaged where captain decided 
to w r ait for cargo despite cold weath¬ 
er—The Terne, CCANT, 64 F.2d 
502, certiorari denied Munson S S 
Line v Bergen Lloyd, 54 S Ct. 53, 
290 U.S 635, 78 L Ed 552, and Ber¬ 
gen Lloyd v. Munson S S Line, 54 
SCt 63, 290 U.S 635, 78 L Ed. 55 2. 

(2) Where port was safe when 
chartered steamship arrived, respons¬ 
ibility for waiting for cargo or de¬ 
parting to avoid beln£ trapped by ice 
rested with captain as agent of own¬ 


er and not as agent of charterer — 
The Terne, CCA.NT., 64 F 2d 502, 
certiorari denied Munson S. S Line 
v Bergen Lloyd, 54 S Ct 53, 290 U 
S 635, 78 LEd. 552, and Bergen 
Lloyd v. Munson S S Line, 54 S.Ct 
63, 290 U.S. 635, 78 LEd 552 

95. U.S.—Booth v. City of New 
York, DC.NY., 127 P 459. 

96. US.—The G. G Post, D C N.Y , 
64 P.Supp. 191—Marine Operating 
Co v. Lmdgren, Swmerton, Inc, D. 
C NT., 63 PSupp 1007—The Fed¬ 
eral No 1, D.CN.T, 27 P.Supp. 907. 

58 CJ p 233 note 25 [c], p 235 note 
35 [aj. 

97. U.S.— 1 The Harper No 145, C.C A. 
NT, 42 F.2d 161, certiorari denied 
Moran Towing & Transp Co. v. 
J. W. Higman Co., 51 S.Ct. 79, 282 
US 875, 75 LEd 77 2 

58 C J. p 235 note 32. 

98. U S —Glasgow Shipowners* Co 
v. Munson S S Line, DCPa, 44 P. 
2d 826, affirmed, C.C.A., The Gibral¬ 
tar, 52 F.2d 787. 

limitation of weight on ship’s mast 
Where a charter party limited the 
capacity of the ship's gear to three 
tons, there was held to be no cor¬ 
responding limitation put on the 
ship's mast.—Scottish Nav. Co. v. 
Munson SS. Line, C.CA.N.Y, 10 F, 
2d 70 8. 

99. U.S—The Gibraltar, CCAPa, 
52 P 2d 787. 

1. U S.—British Maritime Trust v. 
Munson SS. Line, D C.N.T., 149 P 
533. 

58 C J p 230 note 91 [h]. 

2. U.S—U. S Lighterage Corp. v. 
Petterson Lighterage & Towing 
Corp, DC.N.Y., 51 P.Supp. 96, af¬ 
firmed, C.C A., 142 F,2d 197—Dono¬ 
van v. Benn Riegel Contracting & 
Supply Co., DCNT., 273 P. 975. 
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Presumption of negligence from 
failure to return vessel in as good 
condition as received does not en¬ 
large substantive obligations or lia¬ 
bility.—White v. Schoonmaker-Con- 
nors Co., CCANJ., 265 P 465 

3. US—The Roslyn, C.C A NT, 93 
F.2d 278—The Mascot, DCNJ, 28 
P.Supp. 770—M & J Tracy v 
Marks, Lissberger & Son, C C A N 
Y„ 283 P 100—Hastorf v O'Brien, 
N.T, 173 P. 346, 97 C.CA. 606 

Inevitable accident 

(1) There is no liability where the 
injury to the vessel is caused by 
inevitable accident —Booth v City of 
New York, DC N.T, 127 F. 459. 

(2) Injury to vessel at berth which 
could have been foreseen, and might 
reasonably have been expected in the 
ordinary course of events, cannot be 
considered as happening through in¬ 
evitable accident—Bleakley v. City 
of New York, D C N.Y, 139 P. 807— 
58 C.J. p 230 note 91 [i] (1), (2). 

4. U S.—Bouker Contracting Co v. 

Williamsburgh Power Plant Corp, 
CCA N.T., 130 F.2d 96—New York 
Trap Rock Corp v Christie Scow 
Corp, DCNT., 68 PSupp 392, af¬ 
firmed, CCA, 162 F.2d 624—The 
Jerr V Petrie, DC.NY, 65 F.Supp 
491—The Henry McNamee, D C N 
T, 35 P.Supp. 936—The Mascot, D 
CN J, 28 FSupp. 770—C. P. Harms 
Co. v. Turner Const. Co., D.C N Y, 
290 P. 612, affirmed, C.C.A., 3 F 2d 
591—Donovan v. PVedenck Starr 
Contracting Co., DCNT., 290 F 
501—Hastorf v. O'Brien, N.T., 173 
P. 346, 97 CCA. 606—Look v 

Portsmouth K & T. St. Ry., D.C. 
Me, 141 F. 182. 

N.T —Neville v. Morrison Coal & 
Coke Co., 207 N.T.S. 471, 211 App 
Div. 282. 

68 C.J. p 228 note 96. 
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ordinary or reasonable care under the circum¬ 
stances, 5 which means that he must exercise rea¬ 
sonable diligence in ascertaining the condition of the 
berth, 6 and give notice of any obstruction or dan¬ 
ger; 7 and he is liable for any damage to the ves¬ 
sel resulting from a failure in this respect. 8 

Even though the employees or officers of the own¬ 
er of the vessel may be justified in assuming the 
safety of the berth or mooring where it is designated 
by the person entitled to designate it, 9 they have a 
duty of care, and cannot knowingly intrude on dan- 
ger, 10 and the negligence of employees of the owner 


proximately causing the injury may wholly preclude 
a recovery, 11 although their contributory negligence 
will not preclude recovery. 12 Where the master is 
the servant of the owner, and he has received ex¬ 
press assurance from the charterer or consignee that 
the berth is fair and relies on it, he is not at fault 
in not sounding, 13 but if he receives such assurance 
and does not rely on it and undertakes to sound for 
himself, both are at fault, 14 and if he gets no ex¬ 
press assurance, he must sound. 15 In the applica¬ 
tion of these rules, liability has been assessed for 
injury to vessels resulting from an uneven bottom 16 
or from submerged obstructions. 17 


5 . U g.—Waldie v. Steers Sand & 
Gravel Corp, C C.A N.Y, 151 F.2d 
129—The Mascot, D.CN.J, 28 F. 
Supp. 770—Northwestern Fire & 
Marine Ins Co v Seaboard Sand 
& Gravel Corporation, D C.N Y, 2 
F Supp 1019, affirmed, C.C A., 64 
F2d 361—Hastorf v O’Brien, N.Y , 
173 F. 346, 97 CiCA 606—Look v 
Portsmouth K & Y. St. Ry., DC 
Me, 141 F 182. 

68 C-J. P 228 notes 96-99. 

Weather conditions 

(1) One directing loading of ves¬ 
sel is under no obligation to ascer¬ 
tain facts respecting weather con¬ 
ditions by calling up weather bureau 
station somewhat remote where wind 
conditions are radically different if 
there are no indications of storm 
where vessel then is.—Northwestern 
Fire & Marine Ins Co v. Seaboard 
Sand & Gravel Corporation, D.C.N Y , 
2 F.Supp. 1019, affirmed, C.C..A, 64 
F.2d 361 

(2) Charterer, in mooring empty 
scow to buoy when weather condi¬ 
tions were threatening to knowledge 
of charterer’s officers and when scow 
could have been taken into harbor, 
was held solely at fault for loss of 
scow when it broke away and went 
on rocks—Northwestern Fire & Ma¬ 
rine Ins Co v Seaboard Sand & 
Gravel Corporation, supra 

6 . US.—The Mascot, D.C.NJ., 28 F 
Supp. 770. 

N.Y.—Neville v. Morrison Coal & 
Coke Co, 207 NYS. 471, 211 App 
Div. 282 

68 C.J p 228 note 97. 

Mooring at stake boat 

Duty which charterer of scow owed 
to owner was to use reasonable dili¬ 
gence to ascertain conditions at stake 
boat where scow was moored at time 
of injury to the end that the scow 
would have a safe berth.—The Ros- 
lyn, CCAN.Y., 93 F 2d 278. 

7. IT S.—The Mascot, D.C.N.J., 28 f' 
Supp. 770. 

N.Y —Neville v. Morrison Coal & 
Coke Co, 207 N.Y.S. 471, 211 App. 
Div 282 

68 C J. p 228 note 98. 


8. US —Waldie v. Steers Sand & 
Gravel Corp, CC.A.N.Y., 151 F. 
2d 129—The Roslyn, C C.A N.Y., 93 
F 2d 278—Schoonmaker-Conners Co 
v. New York Tidewater Gravel 
Corp., C C.A NY., 11 F 2d 471—The 
Jerry V. Petrie, D C.N.Y., 65 F 
Supp. 491—The Dorothy G., D C 
NY, 55 F Supp 318—L. R Connett 
& Co v. The Republic No. 5, D. 
CNY, 43 F Supp. 245—The Mas¬ 
cot, DCNJ, 28 F Supp. 770—M & 
J. Tracy v. Marks, Lissberger & 
Son, C.C ANY, 283 F 100—Acme 
Scow Corporation v Phoenix Sand 
& Gravel Co, D CNY, 271 F 1014 
—Dailey v City of New York, D C. 
N.Y, 128 F. 796 

58 CJ. p 230 note 91 [g], [i]. 

Assignees of bills of lading of the 
cargo of a vessel are under the same 
duty as the original consignees with 
respect to furnishing the vessel with 
a suitable place at which to dis¬ 
charge, and are liable for damages 
sustained by her by reason of their 
having assigned her to an unsafe 
berth —Carroll v. Holway, D.C.Me, 
158 F 328. 

Assumption of risk provision 

Corporation, with which scow own¬ 
er had contracted for removal of ash¬ 
es to be loaded on scow by corpora¬ 
tion and removed by owner, could not 
escape liability for loss of scow by 
sinking due to bad berth in which it 
was placed by corporation’s em¬ 
ployees on the ground of "assump¬ 
tion of risk” by the owner by virtue 
of contract provision whereby own¬ 
er assumed all responsibility and risk 
incident to the work contemplated 
to be done by owner, particularly 
where contract further provided own¬ 
er should not be liable for any neg¬ 
ligence of the corporation or its em¬ 
ployees.—Bouker Contracting Co v. 
Williamsburgh Power Plant Corp, 
C.C.A.N.Y., 130 F 2d 96. 

Negligence not shown 
U S.—The Cedar Cliff, C C.A.N.Y., 149 
F.2d 964—The Cobalt, D C.N.Y., 26 
F Supp. 5, affirmed, C.C.A, C. W. 
Crane & Co. v. Charles Dreifus Co, 
107 F 2d 1011—Wright & Cobb 
Lighterage Co. v. New England N. 

879 


Co, DCNY., 189 F. 809, affirmed 
204 F. 762, 125 CCA 129. 

58 C J. p 233 note 25 [d] 

9. US—The A. F. Co. No 4, D C 
N.Y, 54 F 2d 145—The Henry Mc- 
Namee, DC N.Y, 35 F.Supp 936 

10 . U.S—The Mascot, D.CNJ, 28 
F Supp. 770 

11. U S —The Cobalt, D C N.Y., 26 F. 
Supp. 5, affirmed, OC A„ C. W. 
Crane & Co. v Charles Dreifus Co., 
107 F2d 1011—Elwell v. Tucker, 
Pa., 260 F. 365, 171 C.C.A. 231. 

Knowledge of offioers 

(1) Owner of ship, whose officers 
failed to keep it proper distance from 
wharf, cannot recover from shippers 
for damages to bottom and bilge 
keel because of projections of which 
officers knew—Arbor Shipping Co v. 
De La Guardia, Inc., CCANY., 54 
F 2 d 984. 

(2) Facts that ship's officers took 
their own soundings, became familiar 
with berth, and accepted it as satis¬ 
factory for loading cargo, precluded 
recovery from shippers by owner for 
damage due to foul berth.—Arbor 
Shipping Co. v. De La Guardia, Inc., 
supra. 

12 . U.S—Bouker Contracting Co. v. 
Williamsburgh Power Plant Corp., 
C C A.N.Y., 130 F.2d 96 

Apportionment of damages see infra 
subdivision e of this section 
Contributory negligence not shown 
US—The Mascot, DCNJ, 28 F. 
Supp. 770. 

13. U S —Cities Service Transp Co 
v. Gulf Refining Co, CCANY.. 
79 F 2d 521—The Henry McNamee, 
D.CNY., 35 F Supp 936 

14. U.S —Cities Service Transp. Co 
V. Gulf Refining Co , C.C A N Y , 79 
F 2d 521. 

15. U S —Cities Service Transp Co. 
V. Gulf Refining Co , C.C.A N Y , 
supra. 

16. U S —The West Branch, D C N 
Y. f 43 F 2d 834—The Jerry V Pe¬ 
trie, D.CN.Y, 65 F Supp 491. 

17. U.S.—Kenny v. Venetian Con¬ 
tracting Co., D C.N.Y., 60 F 2d 1053 
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Where a charterer breaks a covenant to provide 
a proper and suitable berth, 1 he is liable for the ' 
resulting damage to the vessel independently of any 
negligence in failing to ascertain that the berth was 
unsuitable, 18 as his liability in such a case does not 
rest on an implied contract, as does that of a 
wharfinger who is bound only to exercise reasonable 
care and diligence, but on a breach of the express 
terms of the charter thereby subjecting him to lia¬ 
bility for the ensuing damage In like manner, 
where the charterer guarantees a particular depth 
of water alongside the dock to which the vessel is 
to be sent, he may be liable for damages sustained 
by the vessel where such depth of wa,ter is not af¬ 
forded 20 However, although there has been a 
breach of the covenant by the charterer to select a 
place of loading where vessel could always lie afloat, 
if the damage to the ship has been brought about 
by the act of the owner of the vessel or someone 
for whom the owner was responsible, the charterer 
is not liable. 21 

While a consignee, who maintains a wharf on 
which to receive goods for himself, is under the 


same duty to exercise care and skill as is a 
wharfinger who maintains a wharf for the purpose 
of collecting wharfage, 22 a distinction has been 
suggested between the standard of care required of 
a consignee and a wharfinger, 23 although the dif¬ 
ference does not rest on any legal distinction that 
can be drawn between their respective standards of 
duty, 24 as both are bound to the exercise of care 
and diligence under the circumstances. 25 The 
means of ascertaining the existence of probable, or 
even possible, danger are not the same, 26 and the 
duty rests on a wharfinger to watch, maintain, and 
keep m order that which he asks the public to pa> 
him for the use of, while the consignee is bound 
to acquaint himself with the reputation and common¬ 
ly known characteristics of the wharf offered for 
hire 27 A consignee has a right to act on the 
reputation of the wharf. 28 

d. Actions 

In actions for loss of, or Injury to, a vessel from 
loading, stowing, or discharging cargo, or from berthing 
or mooring the vessel for such purposes, general rules 
in civil actions, and, more particularly, those applied in 


18. U S.—E astern Massachusetts 
Street Ry. Co v Transmarine 
Corp, C.C.A Mass , 43 F 2d 58—The 
Mascot, DC.NJ, 28 F.Supp 770— 
Constantine & Pickering - S. S. Co. 
v West India S. S Co., D C N.Y., 
199 F 464—Merritt v. Sprague, D 
C Me, 191 F. 637—Carroll v. Hol- 
way, DC Me, 158 F. 328. 

58 C J p 233 note 21 [a]. 

Safe place 

In clause of charter party requir¬ 
ing charterer to procure safe “place” 
for discharge of cargo, quoted word 
meant spot selected to drop anchor 
plus area over which tanker might 
swing on tide, and charterer's duty 
was not fulfilled merely by selecting 
area containing safe and unsafe 
berths since clause required charter¬ 
er to select safe berth m such area. 
—Park S S Co v. Cities Service 
Oil Co, CAN.T, 188 F 2d 804, cer¬ 
tiorari denied Cities Service Oil Co 
v Park S S Co , 72 S Ct. 87, 342 U 
S 862, 96 LEd. -. 

Employment of pilot 

Where under safe berth clause of 
charter party authorizing charterer 
to discharge cargo at any safe place 
charterer was required to procure 
specific anchorage within bay con¬ 
taining both safe and unsafe berths, 
for purposes of determining charter¬ 
er's liability for damages for ground¬ 
ing of vessel in such bay, pilot, em¬ 
ployed by owner of vessel, in select¬ 
ing anchorage in bay would be con¬ 
sidered to be performing charterer’s 
work as a “borrowed servant."—Park 
S S Co v. Cities Service Oil Co., C. 
AN.!., 188 F.2d 804, certiorari de¬ 


nied Cities Service Oil Co v Park 
S. S. Co., 72 S.Ct. 87, 342 U.S. 862, 
96 LEd --. 

Guaranty of depth of water 
U.S.—P. Dougherty Co v. Bader Coal 
Co., D.G Mass , 244 F. 267. 

58 C J. p 236 note 41 [a], 

19. U.S.— 1 The Halo, D C 3ST.Y, 9 F 
Supp 963, affirmed, C.C A., Cities 
Service Transp Co. v. Gulf Refin¬ 
ing Co , 79 F.2d 521—Constantine & 
Pickering S. S Co. v. West India 
S. S. Co, DCJNY., 199 F. 964 

20. U S.—P. Dougherty Co v Bader 
Coal Co., D.C.Mass, 244 F. 267. 

58 C.J. p 236 note 41. 

21 . US.—The Halo, DCK.Y, 9 F. 
Supp 963, affirmed, C.C.A., Cities 
Service Transp Co v. Gulf Refin¬ 
ing Co., 79 F 2d 521—The Tyne- 
bndge, DC.Va, 6 F.Supp. 941. 

Overloading hy master 

( 1 ) Charterer is not liable for dam¬ 
ages which did not result from un¬ 
safe berth but from master's loading 
of too much cargo thereon to move 
it safely at low tide and failure to 
wait until water was sufficiently deep 
to enable him to move it safely—The 
Tynebridge, supra. 

( 2 ) Charterer could not escape lia¬ 
bility for damage to steamer caused 
by grounding on ground that ground¬ 
ing was caused by master who took 
excessive quantity of cargo on board, 
wherfc owner was obliged to receive 
“a full and complete cargo” and 
master took on 81,000 barrels which 
was within warranted capacity of 
75,000 barrels, with “10 per cent 
margin more or less.”—The Halo, D, 
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C N X., 9 F Supp. 963. affirmed, CCA, 
Cities Service Transp. Co. v. GuTf 
Refining Co , 79 F.2d 521. 

22 . U.S—Kenny v Venetian Con¬ 
tracting Co., DCNT, 60 F 2d 1053 
—Kenny v. Balbach Smelting & Re¬ 
fining Co, DCKY., 6 F.2d 671. 
Consignee and wharfinger were un¬ 
der duty to exercise due and reason¬ 
able care in discharging cargo from 
barge —O’Boyle, Inc , v. City of New 
York, D.CNY., 85 F.Supp 858. 

23. U S.—Waldie v. Steers Sand & 
Gravel Corp, CC.AN.Y., 151 F 2d 
129—The Mascot, D.C.N.J., 28 F. 
Supp 770—M. & J Tracy v. Marks, 
Lissberger <& Son, C.CA.N.Y, 283 
F 100—Conklm v. R. P. & J. H. 
Staats Co., N.J., 161 F. 897, 88 C.C. 
A. 593. 

24. US—The Mascot, D C.N J., 28 
FSupp. 770—M. & J. Tracy v 
Marks, Lissberger & Son, C.C.A.N. 
Y., 283 F. 100. 

25. US.—Waldie v. Steers Sand & 
Gravel Corp, C.C.A.N.Y, 151 F.2d 
129—The Mascot, D.C.KJ., 28 F 
Supp. 770—M. & J. Tracy v. Marks, 
Xiissberger <& Son, C.C.A.N.Y., 283 
F. 100. 

26. U.S.—The Mascot, D.CNTJ, 28 
F Supp. 770—M. & J. Tracy v 
Marks, Lissberger & Son, C.C.A.N. 
Y, 283 F. 100. 

27. US—The Mascot, D.C3ST.J, 28 
F Supp. 770—M & J. Tracy v. 
Marks, Lissberger & Son, C.C.AJNT. 
Y., 283 F. 100. 

28. U S —-M. & J. Tracy v. Marks, 
Lissberger & Son, supra. 

68 C.J. p 228 note 99. 
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admiralty where the suit is brought as a proceeding In 
admiralty, apply. 

In actions for loss of, or injury to, a vessel from 
loading, stowing, or discharging cargo, or from 
berthing or mooring the vessel for such purposes, 
general rules m civil actions, and, more particularly, 
those applied in admiralty where the suit is brought 
as a proceeding m admiralty, apply 29 

Presumptions and burden of proof In accordance 
with general rules, the burden is on the owner of 
the vessel in an action for the loss of, or injury to, 
a vessel caused by negligence m loading, stowing, or 
discharging cargo, or in berthing or mooring the 
vessel for such purposes, to establish all the facts 
essential to the cause of action. 30 As a general 
rule, negligence is never presumed, 31 although the 
nature of the damage to the vessel may spell negli¬ 
gence 32 Thus, the mere occurrence of a fire with 
resultant injuries during the loading, stowing, or 
discharging of the cargo does not raise a presump¬ 
tion of negligence, 33 and, without any showing of 
negligence, does not make out a pnma facie case, 34 
but the doctrine of res ipsa loquitur has been held to 
apply where the circumstances under which the fire 
originated and spread are such as to show negli¬ 


gence in loading or stowing. 35 In like manner, 
where the charter is a mere contract of affreight¬ 
ment, there is no presumption of negligence against 
the charterer rendering him liable for unexplained 
injury to the vessel during loading, 36 the doctrine 
of res ipsa loquitur does not apply, 37 and the burden 
is on the shipowner to prove the negligence as¬ 
serted as the cause of the injury, not on the char¬ 
terer to disprove it 38 Furthermore, it has been 
stated that when a loaded vessel capsizes in calm 
water unseaworthiness and improper loading are the 
two possible causes for capsizing, 39 and, hence, 
when a seaworthy or tight boat capsizes in calm 
water, the inference is almost irresistible that her 
action is due to the disposition of her load, 40 and, 
with the elimination of unseaworthmess as a possi¬ 
ble cause, a strong presumption remains that im¬ 
proper loading was the cause 41 

Where the delivery of the vessel constitutes a 
bailment, as where a vessel is demised to the char¬ 
terer, there must be sufficient evidence to warrant 
a finding of negligence m the loading, stowing, or 
discharging of the cargo, or in berthing or moor¬ 
ing the vessel for such purposes, in order to fix 
liability on the charterer or bailee, 42 and the ulti- 


29. Persons entitled to sue 

U S —Westchester Fire Ins Co v 
Buffalo Housewrecking & Salvage 
Co., DC.NT, 40 FSupp 378, af¬ 
firmed, C.C A , 129 F 2d 319 

Pleading's 

Ala—Burton v. May, 103 So. 46, 212 
Ala. 435 

58 C.j p 253 note 61 [b] 

Issues, proof, and variance 
U.S.—O'Boyle v. City of New York, 
D.C.N.Y., 85 F Supp. 858 

30. U.S.—Waldie v. Steers Sand & 
Gravel Corp, CC.ANY., 151 F.2d 
129—Arbor Shipping Co v De La 
Guardia, Inc., C.CAN.Y., 54 F 2d 
984—O’Brien Bros. v. City of New 
York, DCN.Y, 36 F 2d 102, af¬ 
firmed, CCA, 36 F 2d 103—O’Brien 
Bros v City of New York, D C N. 
Y, 7 F.2d 485, affirmed, CCA, 7 F. 
2d 488—The Daly No 40, DCNY., 
76 F.Supp 700—The H. S. No. 60, 
D.C.N.Y., 52 F Supp. 606. 

Seaworthy or undamaged vessel 
Burden is on owner to show ves¬ 
sel seaworthy or undamaged when 
delivered for loading —The Harper 
No 145, CC.A-N.Y., 42 F,2d 161, cer¬ 
tiorari denied Moran 4 Towing & 
Transp. Co. v. J. W. Higman Co, 51 
S.Ct. 79, 282 US. 875, 75 L.Ed. 772 
—Kelly v. Overseas Shipping Co, D. 
C.NY, 7 F.2d 732, affirmed, C.C.A, 
7 F 2d 734—The Chippewa, D.CN.Y., 
11 F Supp. 376. 

31. U S -^-Glasgow Shipowners! Co 
-v. Munson; S ,S. Line* ,D.C.Pa., 44 

80 C.J.S —56 


F.2d 82G, affirmed, CCA. The Gi¬ 
braltar, 52 F 2d 787—O'Brien Bros 
v City of New York, DCNY, 36, 
F 2d 102, affirmed, CCA, 36 F 2d 
103—U S Lighterage Corporation 
v Petterson Lighterage & Towing 
Corp, DCNY, 51 FSupp 96, af¬ 
firmed, C.C A, 142 F.2d 197. 

32. U S —The Benjamin Williams, D 
C Mass., 74 FSupp. 119—Marine 
Operating Co v. Lmdgren, Swiner- 
ton, Inc, DCN.Y, 63 FSupp 1007 

33. U S —O’Brien Bros v. City of 
New York, D C.N.Y, 36 F.2d 102, 
affirmed, CCA, 3G F 2d 103 

34. U.S—O’Brien Bros. v. City of 
New York, DCNY, 7 F 2d 485, af¬ 
firmed, C.C.A., 7 F 2d 488—U. S 
Lighterage Corporation v Petter- 
son Lighterage & Towmg Corp., D 
CNY, 51 FSupp. 96, affirmed, C.C 
A, 142 F 2d 197. 

35. US—Bartley Scow Corporation 
v. J. V. Petrie & Sons, C C A N Y, 
37 F 2d 58. 

36. U S —Glasgow Shipowners’ Co. 
v. Munson S. S Line, DC Pa, 44 
F 2d 826, affirmed, C.C.A, The Gi¬ 
braltar, 52 F.2d 787. 

37. U.S.—The Gibraltar, C C.A,Pa„ 
52 F.2d 787 

38. U.S—Glasgow Shipowners’ Co. 
v Munson S S. Line, D.C.Pa., 44 
F 2d 826, affirmed, C.C A, The Gi¬ 
braltar, 52 F 2d 787 

68 C J. p 257 note 89 [a], 

39. U.S —-The S. C. L No. 9, C.C.A. 

•Pa, 114 F.2d 964 , ,* 
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Presumption of unseaworthiness 

(1) The presumption of unsea- 
worthiness arising when a vesse' 
sinks in calm water is merely a por¬ 
tion of the evidence and must be con¬ 
sidered m the light of other evidence 
—The C W Crane, DCNY, 64 F 
Supp 627, affirmed, C.C.A, 155 F.2J 
940 

(2) If any presumption of unsea¬ 
worthmess arose from occurrence of 
accident, such presumption was over¬ 
come by evidence establishing that 
capsizing was caused by improper 
and uneven loading—Seaboard Sand 
& Gravel Corp. v Moran Towing 
Corp, CCA N.Y., 154 F.2d 399 

40. US—The S. C L No 9, C.C.A 
Pa, 114 F 2d 964—O'Brien Bros v 
City of New York, CC.A.N.Y, 0 
F.2d 542—The Adah, N.Y., 258 F. 
377, 169 C.C.A 393 

Sufficiency to overcome opinion evi¬ 
dence 

A presumption that improper load¬ 
ing caused capsizing of vessel which 
resulted from elimination of unsea¬ 
worthmess as a possible cause was 
held sufficient to overcome opinion 
of expert witness that it was physi¬ 
cally impossible for vessel to capsize 
as result of manner m which she 
was loaded—The S C L. No 9, C 
C.A Pa , 114 F.2d 964. 

41. U.S—The S C L No 9, supra 
42* U S,—Richmond Sand & Gravel 

- Corp v Tidewater Const. Corp, 
C.AVa, 170 F 2d 392—The Monon- 
gahela, C.C.A.Cal, 282 F. 17— 
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mate burden of proof rests on the owner to show 
negligence; 43 but such necessary evidence can be 
supplied by presumption, where the owner proves 
delivery in a good or seaworthy condition and a 
failure to return or a return in a damaged condi¬ 
tion, 44 as proof of delivery in a good or seaworthy 
condition and the failure to return or a return m a 
damaged condition brings the presumption into op¬ 
eration and makes out a prima facie case of negli¬ 
gence. 45 The burden of introducing evidence m 
avoidance thereof showing freedom from negligence 
is then on the charterer, 46 and if he introduces 
proof which is substantial enough to meet the pre¬ 
sumption, or if he presents evidence to show what 
happened and the evidence shows no negligence, 
or more strictly fails to show negligence, the pre¬ 


sumption disappears. 47 Proof by the owner of dam¬ 
age to a demised vessel and that it was moored in an 
unsafe place for the purpose of unloading makes 
out a prima facie case of negligence, 48 and it is then 
incumbent on the charterer to come forward with 
proof that the accident happened notwithstanding 
the exercise of reasonable care. 49 

Admissibility , weight and sufficiency of evidence . 
In actions for loss of, or injury to, a vessel from 
loading, stowing, or discharging cargo, or from 
berthing or mooring the vessel for such purposes, 
general rules in civil actions, and, more particularly, 
those applied in admiralty where the suit is brought 
as a proceeding m admiralty, apply with respect to 
the admissibility of evidence, 60 and the weight and 
sufficiency of evidence. 51 Accordingly, under the 


Schoonmaker-Conners Co. v. Lam¬ 
bert Transp. Co, CCANY, 268 F. 
102 . 

Presumptions and burden of proof m 
actions against charterer for loss 
of, or injury to, vessel generally 
see supra § 56. 

43. U.S.—Richmond Sand & Gravel 
Corp. v. Tidewater Const Corp, 
CA.Va. f 170 F 2d 392—Seaboard 
Sand & Gravel Corp v American 
Stevedores, CCANY, 151 F.2d 846 
—The Roslyn, CCAN.Y., 93 F.2d 
278—The Moran No 10, DCNY, 
41 F.2d 255—New York Trap Rock 
Corp. v. Christie Scow Corp., D C. 
NY, 68 FSupp 392, affirmed, C C. 
A., 162 F 2d 624—C. F. Harms Co 
v. Turner Const Co, DCNY, 290 
F, 612—The Monongahela, C.C.A. 
Cal., 282 F. 17. 

44. U.S.—Seaboard Sand & Gravel 
Corp. v. American Stevedores, C 
CA.NY., 151 F.2d 846—The Ros¬ 
lyn, C C A.N.Y., 93 F 2d 278—C. F 
Harms Co. v. Turner Const Co, 
DCNY., 290 F. 612—The John 
Carroll, CC.A.NY, 275 F 302— 
Schoonmaker-Conners Co. v. Lam¬ 
bert Transp. Co, C C A.N.Y., 268 
F 102 

45. U.S —Richmond Sand & Gravel 
Corp. v. Tidewater Const Corp, C. 
AVa, 170 F 2d 392—The C W, 
Crane, CCAN.Y, 155 F2d 940- 
Seaboard Sand & G-ravel Corp. v. 
American Stevedores, C C.A N Y, 
151 F 2d 846—Waldie v Steers 
Sand & Gravel Corp, CCAN.Y., 
151 F 2d 129—The Roslyn, CC.AN. 
Y., 93 F.2d 278—C. F. Harms Co 
v. Turner Const. Co, DCN.Y., 290 
F. 612—The Monongahela, CCA. 
Cal, 282 F. 17—Schoonmaker Con¬ 
ners Co. v. Lambert Transp Co, 
C.CA.N.Y., 268 F. 102. 

58 C J p 256 note 84 [c] 

46. U.S.—Seaboard Sand & Gravel 
Corp. v. American Stevedores, C C. 
A.NY, 151 F.2d 846—The Ros¬ 
lyn, C.C.AN.Y., 93 F.2d 278—The , 


Gibraltar, CCA Pa., 52 F.2d 787- 
Shamrock Towing Co v. Tully & 
Di Napoli, DCN.Y., 91 FSupp 239, 
affirmed, C A, Anthony O'Boyle, 
Inc, v The Louis W Doyle, 187 F. 
2d 872—New York Trap Rock Corp. 
v Christie Scow Corp, D.C.N.Y, 
68 F.Supp 392, affirmed, C.C.A., 162 
F 2d 624—C F. Harms Co v. Tur¬ 
ner Const Co, D.C.N.Y, 290 F. 612 
—The John Carroll, C C A.N.Y , 275 
F. 302—Schoonmaker Conners Co 
v Lambert Transp. Co., C.C.AN.Y., 
268 F 102 

47. U S.—Richmond Sand & Gravel 
Corp v. Tidewater Const Corp, C 
AVa, 170 F 2d 392—Seaboard Sand 
& Gravel Corp v. American Steve¬ 
dores, CCA.NY, 151 F.2d 846— 
The Roslyn, CCAN.Y., 93 F.2d 278 

Proof of due care 

Proof that bailee exercised due care 
m all that it did with respect to bail¬ 
ed scow not only served to rebut pre¬ 
sumption of negligence of bailee but 
also tended to destroy bailor’s initial 
proof that article was delivered in 
good condition.—Richmond Sand & 
Gravel Corp. v. Tidewater Const 
Corp, CA.Va., 170 F 2d 392 
Evidence held sufficient to rebut pre¬ 
sumption 

U S —Richmond Sand & Gravel Corp. 
v Tidewater Const. Corp , supra— 
The Roslyn, C.C A N Y , 93 F 2d 278 

Evidence held Insufficient to rebut 
presumption 

US—Seaboard Sand & Gravel Corp. 
v American Stevedores, C.C.A N.Y., 
151 F 2d 846—The John Carroll, C. 
CA.NY., 275 F. 302. 

48. NY —Neville v. Morrison Coal 
& Coke Co , 207 N.Y S. 471, 211 App 
Div 282 

49. N.Y—Neville v. Morrison Coal & 
Coke Co., supra. 

50. U S —Seaboard Sand & Gravel 
Corp v. Moran Towing Corp., C.C. 
A.N.Y., 154 F 2d 399. 

58 C.J. p 257 note 95 [a] (5), [c] (2), 
Ed] (3). 


51. Preponderance of evidence is 

necessary to prove allegations.—The 
Cleary Bros. No. 61, C.CA.N.J., 61 F 
2d 393—The Daly No 40, D.C.N.Y., 76 
FSupp 700. 

Evidence held sufficient 

(1) To justify holding stevedores 
employer primarily liable and char¬ 
terer secondarily liable for fire dam¬ 
age to scow.—U. S. Lighterage Corp 
v Petterson Lighterage & Towing 
Corp., CCAJST.Y., 142 F 2d 197. 

(2) To show capsizing was not 
caused or contributed to by subchai- 
terer.—Seaboard Sand & Gravel Corp 
v Moran Towing Corp., C.C.A N Y , 
154 F 2d 399. 

(3) To authorize an inference that 
fire started when stevedores werr 
negligently permitted to smoke 
aboard scow so as to render their 
employer liable for damage.—U. S 
Lighterage Corp v. Petterson Light¬ 
erage & Towing Corp, DC.NY., 51 
FSupp 96, affirmed, C.CA, 142 F.2d 
197. 

(4) To show damages were only 
such as were rightfully classified as 
ordinary “wear and tear,” for which 
respondents were not liable.—The G 
G Post, D.C.N.Y., 64 F Supp. 191. 

(5) To show it was practice of 
dredging company when it had load¬ 
ed scow which had no bargee on 
board, and had towed it out to stake- 
boat, to assign a dredge watchman to 
pump out scow.—F. E Grauwiller 
Transp Co. v. Exner Sand & Gravel 
Corp., C.C.A.NY., 162 F.2d 90. 

( 6 ) To show that vessel could be 
repaired —Zeller Marine Corp. v. Nes- 
sa Corp., C.C.A.N.Y., 166 F2d 32. 

(7) To show amount of damages.— 
Producers Pipe Line Co. v. Douglas 
Guardian Warehouse Corp., D.C Tenn , 
48 FSupp. 161. 

( 8 ) To show other matters.—Sal¬ 
mons Dredging Corp. v. Herma, C.A. 
SC., 180 F.2d 233—Scottish Nav. Co, 

, v. Munson S. S. Line, D.C.N.Y., 60 F. 
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facts and circumstances of the particular case evi¬ 
dence has been held sufficient or insufficient to es¬ 
tablish seaworthiness 52 or unseaworthiness, 53 to es¬ 
tablish negligence in loading-, stowing, or discharg¬ 
ing cargo, 54 or in using equipment, 55 or in mooring 
or berthing 56 for such purposes; or to establish 
negligence on the part of the owner of the ves¬ 
sel 57 

Trial. In actions for loss of, or injury to, a ves¬ 
sel from loading, stowing, or discharging the vessel, 
or from berthing or mooring the vessel for such 


purposes, general rules governing trials in civil ac¬ 
tions, and, more particularly, those applied in ad¬ 
miralty where the suit is brought as a proceeding in 
admiralty, apply. 58 

e. Damages 

The principle of compensation governing the meas¬ 
urement of damages generally is applicable in the case 
of the loss of, or injury to, a vessel from loading, stow¬ 
ing, or discharging cargo, or from berthing or mooring 
the vessel for such purposes. However, in admiralty, 
where the vessel injured is equally at fault the damages 
will be divided or apportioned. 


2 d 101, affirmed, -CCA, 10 F 2d 708— 
The Zeller No 12, DC.NT., 70 F. 
Supp 476—-New York Trap Rock 
Corp. v Christie Scow Corp, DCN, 
Y, 68 F Supp 392, affirmed, C.C A., 
162 F.2d 624—'Producers Pipe Line 
Co. v. Douglas Guardian Warehouse 
Corp, D C Tenn., 48 F Supp 161—58 
CJ p 258 note 98 [g] (32) 

Evidence held insufficient to justify 
recovery 

U S —O’Brien Bros. v. City of New 
York, D.CN.I, 7 F.2d 485, affirmed, 
CC.A, 7 F.2d 488—The H. S. No 
60, D C.N.Y., 52 F.Supp. 606—The 
Chippewa, D.C.N.Y.. 11 F Supp. 376 
—Bartley v. Borough Development 
Co, D.C.N.Y., 214 F. 296. 

52. Evidence held sufficient 

US—The C. W. Crane, CC.ANY, 
155 F.2d 940—The S. C. L. No. 9, C 
CAPa., 114 F 2d 964—Kelly v. 
Overseas Shipping Co., D.C.N.Y., 7 
F 2d 732, affirmed, C.C.A, 7 F 2d 
734—O’Donnell Transp Co. v. Tide¬ 
water Iron & Steel Co., DC.N J, 90 
F.Supp. 953, affirmed, CA, 185 F. 
2d 675—The G. G. Post, D.C.N.Y, 
64 F Supp 191. 

53. Evidence held sufficient 

US—Scottish Nav. Co. v. Munson 
S. S. Line, D.C.NY., 60 F 2d 101, 
affirmed, C.C A., 10 F 2d 708—New 
York, etc, Co. v. Delaware, etc, 
R. Co., C C.A.N.Y., 23 F2d 487— 
The Daly No. 40, D.CNY., 76 F. 
Supp 700—Penn Builders & Sup¬ 
ply Co. v Braeburn Steel Co., C.C. 
APa, 274 F 794—The Rosalie Mc- 
Loughlin, D.CN.Y., 186 F. 255 
58 C.J p 258 note 98 [g] (45), (46). 
Evidence held Insufficient 
U S.—Salmons Dredging Corp. v 
Herma, C.A.S.C., 180 F 2d 233. 

54. Evidence held sufficient 

U.S—Seaboard Sand & Gravel Corp. 
v. Moran Towing Corp., C.C.AN.Y., 
154 F.2d 399—The S. C. L. No 9, C 
CAjPa, 114 F 2d 964—Florida 
Gravel Co. v. Tampa Sand & Shell 
Co, C.C.AFla., 49 F.2d 266—Kelly 
v. Overseas Shipping Co, D.C.N.Y., 
7 F.2d 732, affirmed, C.C.A., 7 F 2d 
734—O'Donnell Transp. Co. v. Tide¬ 
water Iron & Steel Co, D C.N J., 90 
F Supp. 953, affirmed, C.C.A., 185 F. 
2d 675—The Benjamin Williams, D 


C Mass , 74 F.Supp 119—The Sci- 
pio, D.CNY, 73 F Supp 402—The 
G G. Post, DCNY, 64 F Supp. 191 
—Marine Operating Co. v. Lind- 
gren, Swmerton, Inc, D.CNY, 63 
F Supp. 1007—The Wilmer S Nick¬ 
erson, D.C.NY, 58 F Supp. 777— 
Smith v. Nicholson Transit Co , D.C 
NY, 39 F Supp. 795—The Green 
Leaf, DC.NY., 27 F Supp 911— 
Schoonmaker-Conners Co v. Lam¬ 
bert Transp. Co , C.C.AN.Y., 268 F. 
102 

La —Interstate Transp Co. v. City 
of New Orleans, 28 So. 310, 52 La 
Ann. 1859. 

Evidence held insufficient 

U S —O’Brien Bros v. City of New 
York, DCNY., 36 F 2d 102, af¬ 
firmed, CCA, 36 F.2d 103—Stock- 
ard S. S Corp. v Jules S Sottnek 
Co, D.CNY, 99 F.Supp 653—Com- 
pania De Vapores Arauco Pana- 
mena, S. A v. Moore-McCormack 
Lines, D C N.Y., 91 F Supp. 545— 
Christie Scow Corp v. U S , D C.N. 
Y, 85 F Supp 584—The Federal No. 
1, DCN.Y., 27 F.Supp 907—Has- 
torf Contracting Co. v. Standard 
Oil Co. of New Jersey, CCAN.Y., 
272 F. 884—White v Schoonmaker- 
Connors Co, C C A N. J., 265 F. 465. 

58 C.J. p 258 note 98 [h] (22), (41) 

55. Evidence held sufficient 

U S.—The L. & W B C. Co No. 11, 
DCN.Y., 53 F.Supp 326—Smith v 
Nicholson Transit Co., DCNY., 39 
F.Supp. 795 

Evidence held Insufficient 

US.—The Gibraltar, C.C.A.Pa., 52 F 
2d 787—Stockard S S. Corp. v. 
Jules S Sottnek Co, DCNY., 99 
F.Supp 653. 

56. Evidence held sufficient 

US—O’Boyle, Inc, v. City of New 
York, D C N.Y , 85 F Supp 858—The 
Zeller, No. 12, DCNY, 70 F.Supp 
476—The Jerry V. Petrie, DCNY, 
65 F Supp. 491—The Dorothy G., 
DCNY, 55 F Supp. 318—The Hen¬ 
ry McNamee, DC.NY., 35 F.Supp 
936. 

Evidence held insufficient 

U S.—Park S. S. Co. v Cities Service 
Oil Co., C.A.N.Y, 188 F 2d 804, cer¬ 
tiorari denied Cities Service Oil 
Co. v. Park S S Co, 72 S.Ct. 87, 
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342 US 862, 96 L Ed-The 

Cleary Bros No. 61, CCAN.J, 61 
F 2d 393—Arbor Shipping Co. v De 
La Guardia, Inc, CCANY., 54 F 
2d 984—The Tynebndge, DC.Va, 6 
F Supp 941. 

57. Evidence held to show negli¬ 
gence 

U S —Thorne, Neale & Co v. Reading 
Co, CC.AN.Y, 87 F.2d 694, certio¬ 
rari denied Reading Co v Thorne 
Neal & Co, 58 S.Ct 10 , 302 US 
690, 82 L.Ed 533—Bouchard 

Transp Co. v. Reading Co, C C.A 
NY, 87 F 2d 694, certiorari denied 
Reading Co. v. Bouchard Transp 
Co, 58 SCt. 10, 302 US 690, 82 L 
Ed 533—Producers Pipe Line Co 
v. Douglas Guardian Warehouse 
Corp, DC Tenn, 48 F.Supp 161. 
Evidence held to show absence of 
negligence 

U.S—Seaboard Sand & Gravel Corp 
v Moran Towing Corp , C C.A N.Y., 
154 F 2d 399 

58. Instructions 

(1) Should be confined to the is¬ 
sues —Dunwoody v Saunders, 39 So 
965, 50 Fla. 202. 

(2) Held proper.—Clyde v. Wood, 
179 N.Y S 252, 189 App.Div. 737— 
58 C J p 261 note 9 [b] ( 8 ). 

(3) Held improper—Dunwoody v. 
Saunders, supra 

Questions for court and jury 
N Y.—Merrick, etc , Co v Terry, etc, 
Co , 174 N.Y.S 381, 106 Misc. 247 
58 C.J. p 261 note 11 [d] (10), (11) 
Judgment or decree 

Where owner of scow in good re¬ 
pair, chartered it to scow company, 
which chartered it to stevedore com¬ 
pany, which delivered at at bulkhead 
of concrete company to be loaded 
with concrete blocks, and scow be¬ 
came damaged while being loaded 
with concrete blocks by concrete 
company because of uneven bottom 
m the berth, owner of scow was en¬ 
titled to a decree for the damage 
against scow company, scow com¬ 
pany was entitled to decree over 
against stevedore company, and 
stevedore company was entitled to 
decree over against concrete compa¬ 
ny—The Jerry Y. Petrie, D C.N.Y., 
65 F.Supp. 491. 
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The principle of compensation governing the 
measurement of damages generally is applicable in 
the case of the loss of, or injury to, a vessel from 
loading, stowing, or discharging cargo, or from 
berthing or mooring the vessel for such purposes 59 
If the vessel is totally lost, the measure of damages 
is the market value of the vessel at the time of her 
•destruction. 60 Restitution or compensation is the 
measure of damages where the injured vessel is not 
a total loss, and repairs are practicable, 61 that is, the 
owner is entitled, m a proper case, to recover what 
it would cost to restore her to as good a condition 
as she was in before she was injured. 62 However, as 
the owner must do everything which may reasonably 
be expected of him to minimize his damage, 63 an 

B. CONTRACTS 0! 

§ 106. In General 

a. Nature of contiact 

b. Form, requisites, and validity 

c Construction 

d. Rescission or cancellation 


award of damages must be calculated with recogni¬ 
tion of this obligation to minimize damages, 64 and 
damages based on the replacement of an injured 
portion of the vessel will be denied where repairs 
made at a substantially lower cost will render her 
as serviceable as before. 66 The actual damages 
properly proved may be recovered although the ves¬ 
sel is not repaired 66 Damages may be awarded 
on satisfactory evidence of cost of reasonable and 
proper repairs, 67 even though such repairs have not 
been made, 68 and may never be made, 69 or the own¬ 
er has made temporary repairs. 70 

Mutual fault . In admiralty, where the vessel in¬ 
jured is equally at fault the damages will be divided 
or apportioned. 71 

AFFREIGHTMENT 

a. Nature of Contract 

Contracts to carry or transport goods by water are 
contracts of affreightment. 

Contracts of affreightment are maritime m na¬ 
ture, 72 and contracts to carry or transport goods by 
water are contracts of affreightment. 73 Such a con- 


69. U. S.—The Zeller No 12, D C.N 
Y, 68 F.Supp. 795, affirmed, CCA, 
Zeller Marine Corp v. Nessa 
Corp, 166 F.2d 32—U. S Lighter¬ 
age Corp. v Petterson Lighterage 
& Towing Corp, DC.N.Y, 51 F. 
Supp 96, affirmed, CC.A, 142 F2d 
197—The Bumble Bee, D C N.Y , 1 J 
F.Supp 327, affirmed, CCA., Ira S. 
Bushey & 'Sons v. Huron Stevedor¬ 
ing Co , 64 F.2d 1014. 

Ala.—Burton v. May, 103 So. 46, 212 
Ala. 435. 

Damage resulting from other causes 

(1) A dock company improperly 
loading barge with coal was not lia¬ 
ble to extent that damage to barge 
was aggravated by failure of barge’s 
pumps.—The Scipio, DC.NY, 73 F. 
Supp 402. 

( 2 ) Damages for any injury to 
scow caused by collision while being 
pushed by city fireboat were not re¬ 
coverable m libel against charterer 
and employer of stevedores who were 
loading scow and whose negligence 
allegedly started fire m her cargo — 
U S Lighterage Corp v. Petterson 
Lighterage & Towing Corp , D.C N.Y , 
51 F Supp. 96, affirmed, C.C.A., 142 F 
2d 197. 

Amount stipulated for delay 
Where vessel is damaged by load¬ 
ing, amount provided m the charter 
for each day of delay m loading 
steamship was a fair, reasonable, and 
tust measure of damages caused by 
dejay.—Pateras v. Walsh Stevedoring 
Co., D.C Ala, 53 F Supp. 315. 

SO. -US.—The Zeller No. 12, D.CN. 
Y., 68 F.Supp. 795, affirmed, C.C.A., 


Zeller Marine Corp v. Nessa Corp., 
166 F 2d 32 

61. US—The Zeller No. 12, DON 
Y, 68 F Supp. 795, affirmed, CC.A, 
Zeller Marine Corp. v. Nessa Corp , 
166 F 2d 32 

62. U S —Zeller Marine Corp. v 
Nessa Corp., CCAN.Y., 166 F 2d 
32 

63. U S —Zeller Marine Corp. v. Nes¬ 
sa Corp., supra. 

64. US —Zeller Marine Corp. v Nes¬ 
sa Corp., supra 

65. U.S.—Zeller Marine Corp. v. Nes¬ 
sa Corp, supra 

66 . U S.—The Bumble Bee, D C.N.Y , 
1 F Supp. 327, affirmed, C.C.A, Ira 
S. Bushey & Sons y. Huron Steve¬ 
doring Co., 64 F 2d 1014. 

67. US.—The Zeller No. 12, D C.N 
Y., 68 F Supp. 795, affirmed, CCA, 
Zeller Marine Corp. v. Nessa Corp., 
166 F 2d 32. 

68. U S.—The Zeller No. 12, D C.N Y, 
68 F Supp. 795, affirmed, C.C.A, Zel¬ 
ler Marine Corp. v. Nessa Corp., 166 
F.2d 32 

69. U. S.—The Zeller No. 12, D.C.N. 
Y., 68 F.Supp. 795, affirmed, C.C.A-, 
Zeller Marine Corp. v. Nessa Corp, 
166 F.2d 32. 

70. U S —The Bumble Bee, D C.N.Y, 
1 F.Supp 327, affirmed, CCA., Ira 
S. Bushey & Sons v. Huron Steve¬ 
doring Co , 64 F.2d 1014. 

71. U S —Smith Scow Corp. v. Sea¬ 
board Great Lakes Corp., C.CA.N. 
Y., 146 F 2d 535—Bouker Contract¬ 
ing Co v. Williamsburgh Power 
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Plant Corp, CCAKT, 180 P 2d 
96—Bouchard Transp Co. v. Read¬ 
ing Co, C.CANY, 87 F.2d 694, 
certiorari denied Reading Co. v 
Bouchard Transp Co, 58 S Ct. 10, 
302 U S. 690, 82 L Ed 533—O’Don¬ 
nell Transp. Co. v. Tidewater Iron 
& Steel Co, DC.NJ, 90 F Supp 
953, affirmed, CA., 185 F.2d 675— 
•Pateras v. Walsh Stevedoring Co , 
DC Ala, 53 F Supp. 315—The Mill- 
wood, DCN.Y., 3 F Supp 156— 
National Dredging & Lighterage 
Co v Turney Transp. Co., C.C A 
Pa, 281 F. 315. 

58 C J. p 234 note 30 [f]. 

Mitigation of damage 

Contributory negligence of tank 
barge owner in, failing to insulate ex¬ 
haust pipe of engine operating pump 
used in discharging cargo of kero¬ 
sene from barge was held properly 
taken into account in mitigating 
damages in libel for damage to tank 
barge caused by fire which occurred 
while cargo of kerosene was being 
discharged, and damages were miti¬ 
gated by reducing them one third 
and by denial of interest on the en¬ 
tire claim.—Producers Pipe Line Co 
v. Douglas Guardian Warehouse 
Corp., D.C.Tenn., 48 F.Supp. 161. 

72. U.S.—Belvedere v. Compania 
Plomari De Vapores, S. A*, C.A. 
Fla., 189 F,2d 148, 

73. U.S.—The Fred Smartley, Jr. f 

C. C.A.Va», 100 F,2d 971—Todd Ship¬ 
yards Corp. v The City of Athens, 

D. CMd, 83 F.Supp. 67-^-The Com¬ 
merce, DCN.Y., 46 F.Supp 360, af¬ 
firmed, C.C.A., New England S. S. 
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tract establishes a relationship of shipper and car¬ 
rier between the parties, 74 and creates mutual and 
reciprocal obligations between the ship and the car¬ 
go. 75 Neither the status of a contract to transport 
goods as a contract of affreightment 76 nor the 
relationship of shipper and carrier established there¬ 
by 77 is changed by the fact that some towage is in¬ 
volved in the transportation. A contract of hire is 
not one of affreightment; 78 but a contract entered 
into by the subcharterer of a steamship for trans¬ 
portation of a cargo for a designated voyage for a 
specified compensation, the subcharterer remaining 
m possession and control of the vessel, is a con¬ 
tract of affreightment, even though it is entitled 
a “charter party”. 79 

Floating storage . While a contract for floating 
storage may, under certain circumstances, contem¬ 
plate carnage in the limited sense of sustaining on 
water, 80 the relationship between a vessel owner 
and the cargo owner is not necessarily that of 
private carriage m every case of a contract for 
floating storage 81 


Contract to carry passengers compared . There is 
no distinction in principle between the liabilities 
of a ship under a contract to carry cargo and a 
contract to carry passengers. 82 

b. Porm, Requisites, and Validity 

A contract of affreightment must be based on a suf¬ 
ficient consideration, be mutual in obligation, and must 
not violate statutory restrictions on the right to contract. 

In the absence of statute no particular form of 
agreement is required for a contract of affreight¬ 
ment. 83 It may be oral or written, 84 and may arise 
by implication‘of law on delivery of goods to a 
carrier for transportation 85 However, a contract 
of affreightment, in order to be enforceable, must, 
like other contracts, be supported by a sufficient 
consideration, either express or implied, 86 and there 
must be a meeting of the minds of the parties. 87 
The contract must not be uncertain as to terms 88 
In order to bind the ship the contract must be 
executed by a person authorized by the owner. 89 
An unauthorized contract may, however, be rati- 


Co. v. Howard, 130 F.2d 354 
Or.—Marstaller v Albina Dock Co, 
229 P 2d 269, 191 Or. 145. 

68 C J. p 347 note 53 
Contract of affreightment as basis 
for shipper’s lien see infra § 110 
In essence, shipowner under a con¬ 
tract of affreightment agrees to 
transport the goods—Banks v. Chas. 
JECurz Co, DC Pa, 69 F Supp 61, mo¬ 
tion denied 69 FSupp 1017. 

74. U S.—The Fred Smartley, Jr., C. 
CAVa., 100 F.2d 971—Banks v. 
Chas. Kurz Co, DC Pa., 69 F.Supp 
61, motion denied 69 F.Supp. 1017 
Or.—Marstaller v Albina Dock Co, 
229 P.2d 269, 191 Or. 145 
*75. U.S.—Krauss Bros Lumber Co 
v Dimon S. S Corp., Wash, 54 S. 
Ct 105, 290 US. 117, 78 LEd. 216- 
Belvedere v. Compania Ploman De 
Vapores, S. A., C.A.Fla, 189 F.2d 
148 

* 70 . u s —The Fred Smartley, Jr, C. 
CA-Va, 100 F 2d 971—The Inde¬ 
pendent, DC La, 37 FSupp 106, 
reversed on other grounds, C.C A., 
122 F 2d 141. 

’S8 C J. p 347 note 53. 

*77. Completion of voyage by tag 
The relationship of “shipper” and 
■“carrier 1 * existing between barge 
■ owner and owner of cargo was not 
ohanged by fact that barge owner 
had voyage completed by tug operat¬ 
ed by third persons with whom barge 
.owner made contract of towage.—The 
Fred Smartley, Jr., C.CA.Va., 100 F 
2d 971. 

*78, N.Y.-i-Sherman v. Fream, 30 
Barb 478 

:S 8 C J p 347 note 54. 

<Charters see sunra 8 * 26-36. 


Lease of barges 

A contract, whereby towing compa¬ 
ny agreed to lease barges to oil 
company at certain rate per month 
and to furnish tug to tow barges at 
certain rate for each trip, and where¬ 
by no receipt or bill of lading was 
issued by towing company and oil 
company retained custody and con¬ 
trol of oil until it was delivered to 
its customer, was one of "charter” 
of barges and a separate contract for 
towing whenever called on to do so, 
and was not a contract of "affreight¬ 
ment.”—The Independent, C.C A La , 
122 F 2d 141 

79 . U S —The Tampico, C.C.A.Cal., 
286 F. 482 

Demise charter and contract of af¬ 
freightment distinguished see su¬ 
pra § 34. 

80. U S —The Jungshovel, C C.A N. 
Y., 290 F. 733. 

81. U.S—The Frank A Smith, DC. 
N.Y., 8 F Supp. 134. 

Certificate delivered to owner of 
gram and signed by owner’s agent, 
stating that gram had been deliv¬ 
ered on board barge and would be 
deliyered up on surrender of certifi¬ 
cate did not show contract of pri¬ 
vate carriage, or that barge owner 
retained possession of barge, but was 
merely memorandum of delivery of 
grain and that delivery of receipt 
would be regarded as symbolic de¬ 
livery of cargo.—The Frank A. Smith, 
supra. 

82. U.S—Todd Shipyards Corp. v. 
The City of Athens, D.C Md., 83 F 
Supp. 67. 

83. U.S.—Mackey v. U. S., D.C.N.Y., 
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83 F Supp 14, affirmed, C.A., 197 F 
2d 241 

84. U S —Mackey v U. S , supra. 

Oral contract held binding on parties 
U S.—West India SS Co v. Chicago 

House Wrecking Co., NT Y„ 249 F 
338, 161 CC.A 346, certiorari de¬ 
nied 38 SCt 580, 247 US. 514, 62 
LEd 1244 

85. US—Mackey v U. S, DC.NY, 
83 F Supp 14, affirmed, C.A., 197 
F 2d 241. 

86. N.Y.—Transatlantic Rapid Sys¬ 
tem v Decoulos, 62 N Y S 2d 529, 
270 App Div. 987. 

In the absence of express consid¬ 
eration or mutual promises the con¬ 
tract is unenforceable.—Transatlantic 
Rapid System v. Decoulos, supra. 
Sufficient consideration 

Alleged contract, whereby owner of 
vessel agreed to hold space available 
on steamer to meet freight contracts 
which shipper undertook to solicit 
and procure, was supported by ade¬ 
quate consideration.—Transatlantic 
Rapid System v. Decoulos, 66 N.T 6 
2d 361, 271 App Div. 865. 

87. U S.—Chapman v. Java Pac 
Line, Cal, 241 F. 850, 154 CC.A 
552, certiorari denied 38 S.Ct 11, 
245 U S. 650, 62 L Ed 531. 

88 . U.S—Liebes v Klengenberg, C 
C.A Cal., 23 F 2d 611, certiorari de¬ 
nied 48 S,Ct 559, 277 U.S. 596, 72 
LEd. 1006. 

89. U.S—The Capitaine Faure, C.C. 
A.N.Y., 10 F.2d 950, certiorari de¬ 
nied Soci6t4 De Navigation A Va- 
peur France Indo-Chme v. Cooper* 
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fied, 90 or the carrier may be bound by estoppel. 91 
A dock receipt is not the contract governing the 
right of the parties where a bill of lading is giv¬ 
en. 92 Where the parties thought that the vessel 
whose services were contracted for could carry more 
than in fact it could, but agreed on a flat rate for a 
full load for a trip, the contract is not void for 
mutual mistake. 93 

Offer and acceptance . Where the owner offers to 
receive goods on board but the writing lacks mutu¬ 
ality, it will be construed as a mere offer to con¬ 
tract, and not as a contract of affreightment, 94 and 
the fact that he so receives part of the goods does 
not render him liable for refusal to receive the 
balance of the shipment. 95 So, negotiations be¬ 
tween a prospective shipper and the carrier, which 
constitute nothing more than a good-faith opinion 
expressed by the carrier that it will be able to fur¬ 
nish facilities to transport the goods involved be¬ 
fore the close of navigation, do not of themselves 
constitute a binding contract of affreightment. 96 
Similarly, the quotation of a rate on a specified 
tonnage, in reply to an inquiry as to ocean freight 
rate on certain goods, is at most only an offer, re¬ 
quiring acceptance. 97 However, where the shipper 
has expressed satisfaction with rates quoted by the 
carrier and informed it that he would advise when 
he was ready to ship, the contract is complete not¬ 
withstanding the shipper at the same time makes 


further inquiry as to through rates involving trans¬ 
portation by rail to the point of loading on the car¬ 
rier’s boats. 98 An agent of a lighterage corporation 
will be deemed to have accepted a contract of car¬ 
riage where he held m silence the letter and delivery 
order of the shipper who believed that he was con¬ 
tracting with the corporation, although the latter 
forwarded the order to another lighterman without 
informing the shipper. 99 

Mutuality . In accordance with general rules, un¬ 
less both parties to a contract of affreightment are 
bound so that either has a cause of action for a 
breach thereof, neither is bound. 1 A contract, bind¬ 
ing the shipper to pay for space unused in a vessel" 
by reason of the shipper’s failure to furnish a cargo* 
according to contract, is not, it has been held, uni¬ 
lateral. 2 

Restrictions on right to contract . Within the 
limits prescribed by legislation and public policy,, 
maritime contracts of carriage may, like any other 
contract, include provisions limiting and defining 
the relations of the parties. 3 A distinction has some¬ 
times been made between a contract for private 
carriage by water and for public or common car¬ 
riage. 4 In private carriage by water it has been 
said that the carrier and the shipper are free to 
contract as they choose, and make such terms as 
they can agree on. 5 On the other hand, in the case 


46 set 634, 271 US 684, 70 L Ed 
1150. 

58 CJ p 345 note 13. 

Requisites and validity* of: 

Bill of lading see infra § 113. 
Stipulations varying general rule 
as to time freight earned see in¬ 
fra § 160. 

Who may execute bills of lading see 
infra § 112 

90. U S —Horns v. Alvah, D.C N.Y., 
59 F. 630. 

91. La —Dunn v. Branner, 13 La 
Ann. 452. 

Tenn.—Elett v. Embury, 217 SW 818, 
142 Tenn. 444. 

92. U S —The Capitame Faure, C C. 
ANY., 10 F2d 950, certiorari de¬ 
nied 'Soci4t€ De Navigation A Va- 
peur France Indo-Chme v. Cooper, 
46 SCt 634, 271 US 684, 70 LEd 
1150 

93. Wis—Horn v. Schlosser, 215 N. 
W. 451, 193 Wis. 647. 

94. N Y.—White v North German 
Lloyd SS. Co, 113 NYS 805, 61 
Misc. 268. 

95. N.Y —White v North German 
Lloyd SS. Co, supra. 

96 . U S —Holt Motor Co v. Nichol¬ 
son Universal S. S. Co., D.C Minn, 
56 F Supp. 585. 


97. Miss—Gulf, etc, R. Co v U. 
S Cast-Iron Pipe, etc, Co, 72 So 
882, 112 Miss 141. 

98. Ala—Payne v Zimmern, 92 So 
433, 207 Ala. 155. 

58 C J. p 346 note 29 

99. U S —Waterbury Co. v. Sunset 
Lighterage Corp , C.C A.N Y, 25 F 
2 d 621. 

1. US —Eastern Transp. Co v Blue 
Ridge Coal Corp, CCANY., 159 
F 2d 642. 

NY—Transatlantic Rapid System v 
Decoulos, 62 N.Y S 2d 529, 270 App. 
Div 987. 

Shipper not required to take any 
space 

Alleged contract, whereby owner of 
vessel agreed that shipping space on 
vessel was to be used in any amount 
required by the defendant up to spec¬ 
ified amount, but which did not re¬ 
quire defendant to take any space on 
the vessel, was unenforceable for 
lack of consideration —Transatlantic 
Rapid System v. Decoulos, 62 N.Y S 
2d 529, 270 AppDiv 987. 

2. Tex—Clarkson v. Gans SS. Line, 
Civ App, 187 S W. 1106 

3. Ga —Bloomberg-Michael Furni¬ 

ture Co v Urquhart, 143 SE 789, 
38 Ga App 304 

N.Y.—M. & T. Trust Co v. Export S 
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S Corporation, 186 N.E. 214, 26? 
N.Y. 92, certiorari denied 64 S.Ct 
70, 290 U.S. 650, 78 L.Ed. 563. 

Xf a certain mode of carriage is not' 
obviously unreasonable, any contract 
for such carriage is neither invalid 
per se nor invalid under the circum¬ 
stances, m the absence of clear proof 
of knowledge of some fact that would: 
establish it as unreasonable —The 
Idefjord, DON'T., 31 FSupp. 667, re¬ 
versed on other grounds, C.C.A, 114 
F.2d 262,, certiorari denied Den 
Norske Amenkalinji, A/S v. Blumen- 
thal Import Corp, 61 S.Ct. 175, 311 
U.S. 707, 85 LEd 459 

4. US —Koppers Connecticut Coke 
Co. v. James McWilliams Blue 
Line, CCA N.Y, 89 F 2d 865, cer¬ 
tiorari denied James McWilliams 
Blue Line v. Koppers Connecticut 
Coke Co , 58 S.Ct 25, 302 U S. 706, 
82 L Ed 545—Petition of Reliance 
Marine Transp. & Const Corp., D.C 
Conn, 89 F.Supp. 272. 

5. U.S —Koppers Connecticut Coke 
Co v. James McWilliams Blue Line, 
CCA N.Y , 89 F 2d 865, certiorari 
denied James McWilliams Blue 
Line v. Koppers Connecticut Coke 
Co, 58 SCt 25, 302 U.S. 706, 82 
L Ed 545—Petition of Reliance 
Marine Transp & Const Corp., D. 
CConn, 89 F.Supp 272. 
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of contracts of common or public carriage, the par¬ 
ties are limited by, and subject to, the statutes 
regulating carriage by water. 6 Statutes governing 
contracts of common carriage have been held inap¬ 
plicable to contracts of private carriage, 7 unless ex¬ 
pressly incorporated therein 8 Where a contract of 
private carriage is entered into, the existence of a 
tariff of rates published by the carrier does not 
transform the contract into one of public carriage, 9 
even though the contract, by its terms, is made sub¬ 
ject to the conditions of the published tariff. 10 Con¬ 
tracts of affreightment which violate governing stat¬ 
utes are invalid and unenforceable. 11 A contract to 


carry contraband goods is valid and binding, 12 and 
so is a contract to carry such goods to a blockaded 
port. 13 A provision that the ship is to have liberty 
to call at ports in or out of the customary route, 
in any order, to receive or discharge cargo or pas¬ 
sengers, or for any other purpose, is valid, where 
a stop is for a purpose proper or necessary to the 
voyage in which the ship is engaged. 14 A statute, 
providing that “agreements existing at the time of 
the organization of the shipping board shall be law¬ 
ful until disapproved by the board,” applies to a 
continuing contract for carnage between a carrier 
and a shipper. 15 


Person in possession of {foods 

As a general rule, a carrier has 
the right to make any reasonable con¬ 
tract with the person m possession of 
goods.—The Idefjord, DCH.T, 31 F 
Supp. 667, reversed on other grounds, 
C.C.A, 114 F 2d 262, certiorari de¬ 
nied Den Norsks Amenkalmji, A/S 
v Blumenthal Import Corp., 61 S Ct 
175, 311 US 707, 85 LEd. 459 

6 . U.S.—Calderon v. Atlas S S Co , 
N.Y, 18 SCt 588, 170 US 272, 42 
L.Ed. 1033—Koppers Connecticut 
Coke Co v. James McWilliams Blue 
Dine, CC.ANY, 89 F 2d 865, cer¬ 
tiorari denied James McWilliams 
Blue Line v. Koppers Connecticut 
Coke Co , 58 S Ct 25, 302 U S 706, 
82 LEd 645—Prince Line v. Amer¬ 
ican Paper Exports, D C N Y , 45 F 
2 d 242, affirmed, C.C.A, 55 F 2d 1053 
—Compagnie GSndrale Transatlan¬ 
tic^ v. American Tobacco Co., C.C 
AN.Y., 31 F 2d 663, certiorari de¬ 
nied 50 SCt 16, 280 US 555, 74 L 
Ed 611—Fiorita & Amoroso v. Cun- 
ard S. S. Co., D C N.Y, 10 F 2d 244 
—Atlantic & Gulf/West Coast of 
Central America & Mexico Confer¬ 
ence (No. 2743) v. U. S., DC.N.Y, 
94 F Supp. 138—Petition of Reli¬ 
ance Marine Transp & Const Corp , 
"D C.Conn., 89 F Supp 272—The 

Monte Iciar, DC.Pa, 67 F Supp 
201, affirmed, CCA, 167 F 2d 334- 
Holt Motor Co. v. Nicholson Uni¬ 
versal S S. Co., D.CMinn, 56 F 
Supp 585—S. L. Shepard & Co. v 
Agwilmes, Inc., D C S.C., 39 F 

Supp. 528, reversed on other 
grounds, CCA, 130 F 2d 67—Swift 
v Furness, Withy & Co., Ltd, D.C 
Mass, 87 F. 345. 

Jtf-Y.—Belmont Iron Works v. (Pacific 
Coast Direct Line, 291 NY.S 360, 
249 App.Div 156, motion denied 292 
N.Y.S. 960, 249 App Div. 730, af¬ 
firmed 11 N E.2d 297, 275 N.Y 461, 
certiorari denied 58 SCt. 264, 302 
U.S. 747, 82 LEd. 577—Sands v 
Calmar S. S Corp, 296 NY.S 590, 
163 Misc 757—Black Diamond S. S 
Corporation v. S. H. Kress & Co, 
284 N.Y S. 310, 157 Misc. 360. 

.Discriminatory contracts see supra § 
104. 


Limitation of liability of carrier by 
contract see infra §§ 131-138. 
Statute read into contract 
U S —Compagnie G4n§rale Transat- 
lantique v American Tobacco Co, 
CCANY, 31 F.2d 663, certiorari 
denied 50 SCt. 16, 280 US 555, 
74 LEd 611. 

Approval by Maritime Commission 

Where shipping contract containing 
war clause between merchant and 
conference formed by ocean carriers 
and merchant’s booking with carrier 
for transportation of particular com¬ 
modity were parts of one transaction, 
in determining carrier’s liability on 
refusing to transport commodity be¬ 
cause of war, the shipping contract 
could not be disregarded on theory 
that, because journey of vessel was 
wholly outside United States, the 
United States Maritime Commission 
was without authority to sanction 
contract where carrier did not rely on 
any action by Maritime Commission 
and absence of approval by Maritime 
Commission would not render con¬ 
tract invalid.—Associated Metals & 
Minerals Corp. v. Swedish America 
Mexico Line, D C N Y., 48 F Supp. 819, 
affirmed, CCA, 140 F 2d 863. 

7. U S.—Koppers Connecticut Coke 
Co v James McWilliams Blue Line, 
C.C A N.Y , 89 F 2d 865, certiorari 
denied James McWilliams Blue 
Line v Koppers Connecticut Coke 
Co, 58 S.Ct. 25, 302 US 706, 82 
L Ed 545—The Westmoreland, C C 
ANY., 86 F 2d 96—The Robin 
Gray, C.C A.N.Y, 65 F 2 d 376, cer¬ 
tiorari denied Seas Shipping Co. v 
Approximately 3,251,000 Feet Board 
Measure of Lumber, 54 S Ct. 70, 290 
US. 653, 78 LEd 566—Petition of 
Reliance Marine Transp & Const. 
Corp, D C Conn., 89 F.Supp. 272. 

8 . U.S.—Koppers Connecticut Coke 
Co. v. James McWilliams Blue 
Line, C.C A NY., 89 F.2d 865, cer¬ 
tiorari denied James McWilliams 
Blue Line v. Koppers Connecticut 
Coke Co., 58 S.Ct 25, 302 U.S. 706, 
82 LEd 545—The Westmoreland, 
CC.ANY., 86 F.2d 96—Petition of 
Reliance Marine Transp. & Const 
Corp , D.C.Conn , 89 F Supp. 272. 
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| 9- US —Petition of Reliance Marine 
Transp & Const Corp, supra 

10. U S —Petition of Reliance Ma¬ 
rine Transp. & Const Corp, supra 

11. U S —'Prince Line v American 
Paper Exports, DCN.Y., 45 F 2d 
2 42, affirmed, CCA, 55 F 2d 1053— 
Fiorita & Amoroso v. Cunard S. S 
Co., D.C NY, 10 F.2d 244—Holt 
Motor Co v. Nicholson Universal 
S S. Co, DC.Minn, 66 F.Supp 
585—S L Shepard & Co. v Agwi- 
lines, Inc., DC.SC., 39 F Supp 528, 
reversed on other grounds, C.C.A, 
130 F 2d 67. 

N.Y—Belmont Iron Works v. Pacific 
Coast Direct Line, 291 NY.S 360, 
249 App.Div. 156, motion denied 
292 N.Y S. 960, 249 App Div. 730, 
affirmed 11 NE.2d 297, 275 NY 
461, certiorari denied 58 S.Ct. 264, 
302 U.S. 747, 82 LEd 577—Sands v 
Calmar S S. Corporation, 296 N.Y 
S. 590, 163 Misc 757—Black Dia¬ 
mond S. S. Corporation v S. H 
Kress & Co, 284 N.Y.S. 310, 157 
Misc. 360. 

12. U S —Northern Pac. R. Co. v 
American Trading Co, N.Y, 25 S 
Ct. 84, 195 US 439, 49 L.Ed 269— 
M. A. Quma Export Co v. Seebold, 
D C.Fla., 280 F 147, affirmed, C.C 
A, 287 F. 626—Luckenbach S S 
Co v. W. R. Grace & Co, C.C.A 
Va, 267 F. 676, certiorari denied 41 
SCt. 14, 254 US 644, 65 LEd. 454 
Citizen of a neutral state may law¬ 
fully contract to carry contraband 
of war and his undertaking will be 
enforced by the courts of the neu¬ 
tral state —Balfour, Guthrie & Co 
v. Portland & Asiatic S S. Co., D.C 
Or., 167 F. 1010. 

13. U.S—M. A Quina Export Co. v, 
Seebold, D.C Fla, 280 F 147, affirm¬ 
ed, C C.A, 287 F 626 

14. U.S.—South Atlantic SS. Line v 
London-Savannah Naval Stores 
Co, Ga, 255 F. 305, 166 C.C.A 476 

15. U S —Ellamar Min. Co. v. Alas¬ 
ka SS Co, CCA.Wash, 5 F 2d 890. 
certiorari dismissed 47 S Ct 46S, 
273 US. 780, 71 LEd. 889. 
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Modification of a contract of affreightment, made 
without consideration, is ineffective. 16 

c. Construction. 

In general, contracts of affreightment are subject to 
construction, and are to be construed like other con¬ 
tracts. 

Contracts of affreightment, like other commercial 
contracts, where the language employed is ambigu¬ 
ous or of doubtful meaning, are subject to judicial 
construction, 17 and general rules of construction 
prevail. 18 Thus, the intent of the parties is to be 
sought, 19 and, when found, is to be made effectual, 
if possible 20 A liberal construction is to be given 
in furtherance of the real intention of the parties, 21 
and, on motion to dismiss his suit, a party is entitled 
to the benefit of the construction most favorable to 
him; 22 but, although a party intended to insert a 
certain provision in the contract, if he fails to do so, 
the court cannot do it for him. 23 

Where several instruments are made as part of 
the same transaction they will be read together, m 


order properly to interpret them, as if they con¬ 
stituted a single document. 24 Thus, the mutual 
obligations of the parties must be governed by the 
written contract of affreightment and the bills of 
lading accepted by the shipper without objection, 25 
although, where the bills differ from the contract 
prima facie, the latter governs, 26 it has been held, 
however, that any irreconcilable repugnancy be¬ 
tween a prior written contract and the bill of lading 
must be resolved in favor of the former, 27 unless 
the parties clearly intended that the bill of lading 
should constitute a new contract. 28 

All provisions must be taken into consideration 
in determining the scope and effect of the contract 
as a whole, 29 every clause must be given effect, if 
possible, 30 and, where the meaning is not clear, 
regard should be had to all the attendant circum¬ 
stances, 31 the nature of the instrument itself, the 
condition of the parties executing it, and the object 
and purposes they had in view, 32 and the court must 
hold the contract to have been made m light of, and 


16. U S —Western Lumber Mfgr. Co 
v. XT S, D C.Cal, 9 F 2d 1004 

Cal—Atlantic Fish Co. v. Dollar SS 
Line, 269 P. 926, 205 Cal. 65 

17. US—Bird of Paradise, Cal, 5 
Wall 545, 18 LEd 662—Metals & 
Minerals Corp. v. Swedish America 
Mexico Line, D C.N.Y, 48 F Supp 
819, affirmed, CCA, 140 F 2d 863. 

Construction of provisions as to 
freight rate see infra § 161. 
“Privilege of reshipping” see infra § 
115. 

IS. Tex—Perry v. Langbehn, 252 S 
W 472, 113 Tex. 72 
58 CJ. p 346 note 37, p 349 note 83 
Contract construed 
CJ S —Metals & Minerals Corp v 
Swedish America Mexico Line, D 
CNI, 48 F Supp. 819, affirmed, C 
C A, 140 F 2d 863 

19. US—Smith, Kirkpatrick & Co. 
v Colombian S S. Co., C.C.A Canal 
Zone, 88 F 2d 392 

58 C J. p 346 note 37. 

Cargo owner’s agreement to insure 
vessels 

Steamer towing barges was held 
within clause “tugs or other vessels,” 
whose liability was excluded from 
open policies required of cargo own¬ 
er—The J B Austin, Jr, C.C.A N.Y., 

57 F 2d 80. 

20. Tex—iPerry v Langbehn, 252 S 
W, 472, 113 Tex. 72. 

58 C,J. p 346 note 38. 

21. U.'S—Perry v. Langbehn, supra 

22 . N,Y.^-Stearns v. Stollwerck 
Chocolate Co, 221 NY.s. 512 , 220 
App.Div 2651 

58 C.J. p 3:47 note ,40. 


23. U S —Petroleum Export Corp. v 
Kerr SS Co., C.CACal, 32 F.2d 
969. 

24. U.S.—Associated Metals & Min¬ 
erals Corp v. Swedish America 
Mexico Line, D.CNY, 48 F.Supp 
819, affirmed, CCA, 140 F 2d 863 

Contracts with carrier conference and 
with carrier 

Where shipping contract between 
merchant and conference formed by 
ocean carriers gave conference option 
to cancel contract in event of war 
and where booking for transportation 
of particular commodity did not con¬ 
tain all terms, the shipping contract 
and the booking were integral parts 
of a single arrangement and cancel¬ 
lation of the shipping contract by the 
conference released carrier from lia¬ 
bility under the booking—Associated 
Metals & Minerals Corp v Swedish 
America Mexico Line, supra. 

25. US—Callister v. U. S. Ship¬ 
ping Board Merchant Fleet Corp, 
DC NY, 21 F 2d 447, affirmed, C. 
CA, 30 F 2d 1008 

58 C J. p 347 note 42. 

Bill of lading as constituting con¬ 
tract see infra § 113 

Reference to regular form 

Terms of carrier's regular form of 
bill of lading attached to shipping 
contract and referred to therein were 
held integral part of contract.— 
American-West African Line v. S’oco- 
ny Vacuum Corporation, D.C.N.Y., 4 
F Supp 515. 

Dock receipt stating that it was 
subject to carrier's bill of lading 
made bill part of contract.—Law- 
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rence Leather Co. v. Norton, Lilly & 

Co, DCNY, 15 F 2d 101—Bingham 

v Osaka Shosen Kaisha, DCNY, 12 

F Supp. 35, affirmed, CCA., 88 F 2d 

1004. 

26. TJ S.—Swift v. Glasgow Steam 
Shipping Co, DCNY, 280 F 910« 
—The Citta Di Palermo, DCNY, 
153 F 378, affirmed 165 F 437, 91 
C.CA 592. 

Merger of contract in bill of lading 
see infra § 113. 

27. U.S —Toyo Kisen Kaisha v, W 
R Grace & Co , C.C.A Cal, 53 F 2d 
740 

28. U.S—Toyo Kisen Kaisha v. W 
R Grace & Co, supra. 

29. US—The Olympia, DC Or, 156 
F. 252 

Tex—Perry v. Langbehn, 252 S.W 
472, 113 Tex 72. 

58 C J p 347 note 44. 

30. U S —Balfour, etc , Co v. Port¬ 
land, etc, SS. Co, DC Or, 167 F. 
1010 . 

31. U S —Toyo Kisen Kaisha v. W 
R Grace & Co , CCA Cal, 53 F 2d 
740—The Wildwood, D C Wash , 41 
F Supp. 956, reversed- on other 
grounds, CCA., 133 F.2d 765, cer¬ 
tiorari denied Amtorg Trading 
Corp. v American Foreign S. S. 
Corp., 63 -SCt 1436, 319 U.S 771, 
87 LEd 1719—Pacific Coast Co v. 
Yukon Independent Transp. Co, C 
iC AWash., 155 F. 29. 

32. US—Sqott v U. S, Ct.01, 12 
Wall. 443, 20 LEd 438. 

58 CJ. p 347 note 46. 
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with reference to, known conditions, such as the 
existence of war. 33 

Words will be given a reasonable construction 
where that is possible, rather than an unusual one, 34 
and should be given a meaning as used in the 
mercantile sense. 35 If ambiguities and inconsist¬ 
encies can be avoided by construing words in the 
sense m which the parties apparently used them, 
such construction should be employed, 36 and if in¬ 
harmonious provisions are found, the general intent 
and leading purpose of the contract should control 
minor provisions 37 If ambiguous inferences in a 
contract prepared by the carrier are rationally con¬ 
ceivable, the one favorable to the shipper is con¬ 
trolling. 38 It is not to be supposed that contracts 
are entered into to be avoided at the will and pleas¬ 
ure of either of the parties, unless such a purpose 
be expressed by clear enunciation. 39 They are 
rather to be considered as mutually obligatory, and 
the construction, where the language is of doubtful 
import, that will give them that effect should be 
adopted. 40 A letter from a shipper to the carrier 
stating that he will arrange to place marine in¬ 
surance on the cargo for the invoiced value of it, 
in addition to freight charges of a specified rate 
per gross tons, for account of the shipper, has been 
held not to constitute a contract to insure the cargo 
and freight for the benefit of both the shipper and 
■carrier. 41 

Time of taking effect. A contract of affreight¬ 
ment takes effect from the loading of the vessel, 


from which time each party is bound to the other 
for the full performance of the contract ; 42 and the 
date of the bill of lading is immaterial. 43 

Implied terms . Every contract for carriage by 
water implies that the boat is fit for the purpose at 
the time for its performance, 44 and that services 
performed under the contract will be performed in a 
workmanlike manner 45 Specific terms of a con¬ 
tract may be implied from the words used, taken in 
connection with the previous dealings of the par¬ 
ties. 46 There is an implied understanding or term 
that the carrier will issue the customary bill of lad¬ 
ing prescribing liability. 47 A contract by a car¬ 
rier to transport goods in certain vessels during a 
stated period, and by the shipper to load such ves¬ 
sels, obligates the carrier by implication to continue 
the boats in service during the term. 48 Where a 
contract to carry freight from a certain port does 
not specify the place for loading, it is the carrier’s 
duty to take the cargo at any reasonably accessible 
place in the harbor which might be designated by the 
shipper. 49 A contract for shipment on one of two 
specified steamships implies that the goods are to 
be shipped on the one first sailing if delivered in 
reasonable time for taking them on board thereof; 
otherwise on the other. 50 

Representations and warranties. A statement of 
the carrier’s agent that there was little possibility 
of the steamer being tied up is not a warranty to 
deliver before close of navigation. 51 Also, a state¬ 
ment by the carrier or his agent as to the expected 


33. U.S —The Wildwood, D C Wash , 
41 F'Supp, 956, reversed on other 
grounds, CCA, 133 F 2d 765, cer¬ 
tiorari denied Amtorg Trading 
Corp. v. American S, S Corp, 63 S 
Ct 1436, 319 US 7T1, 87 L Ud 
1719. 

34. U S —Balfour, etc , Co. v. Port¬ 
land, etc., SS. Co, DC Or, 167 F. 
1010 . 

35. U.S—Dorrance v Barber, C.C.A 
N.Y., 262 F 489 

58 C.J. p 347 note 48 

36. U S —Centrosoyus-Amenca v. U 
S, DCNI, 31 F 2d 610 

58 C.J. p 347 note 49 

37. Tex—Ferry v Langbehn, 252 S 
W. 472, 113 Tex. 72 

38. U.S—Pope & Talbot v. Guern- 
sey-Westbrook Co., C.C.A Cal, 159 
F.2d 139. 

39. U.S.—Balfour, etc., Co. v. Port¬ 
land, etc., SS Co., D C.Or, 167 F. 
1010. 

40. U.S.—Balfour, etc., Co. v. Port¬ 
land, eta, SS. Co, supra. 

'Contract to furnish barges shipper 
may require 

A contract by which carrier was 


to furnish such barges as coal ship¬ 
per “may require" would be illusory 
if quoted phrase meant only "may 
request," but would be valid if par¬ 
ties understood that shipper would 
employ earner, or another carrier 
with which shipper had similar con¬ 
tract, to ship whatever coal shipper 
had for shipment—Eastern Transp. 
Co v. Blue Ridge Coal Corp., C.C A 
NY, 159 F.2d 642. 

Subsequent understanding of parties 

Where the conduct of the parties 
subsequent to execution of the con¬ 
tract shows an understanding which 
would make it valid and enforceable, 
such understanding will be given ef¬ 
fect, although the contract might 
otherwise be unenforceable as not 
mutually binding —Eastern Transp 
Co v. Blue Ridge Coal Corp, supra. 

41. U.S—American Agr Chemical 
Co. v. Brooklyn & Buffalo Nav. Co., 
D.O.N.Y., 56 F.2d 271. 

42* U.<S —McLeod Lumber Co. v. 

Crowley, D.C Cal, 8 F.2d 283. 

58 CJ. P 345 note 9. 

What constitutes 4elivery of cargo 
to vessel see infra $ 109. 
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43. Ark—Lee Line Steamers v. 
Craig, 164 S W 274, 111 Ark. 550. 

44. US —Morns v. The Alvah, D.C. 
NY, 59 F 630 

58 C J p 348 note 58. 

45. Tex—Elder v. Weld-Neville Cot¬ 
ton Co, Com.App , 231 S W. 102 

58 C J. p 348 note 59. 

46. U S,—Balfour, etc , Co v. Port¬ 
land, etc, SS. Co, D,C Or., 167 F. 
1010 

47. US—The Orizaba, DCNY, 33 
F 2d 326 

Duty to issue bill of lading see infra 

§ 112 . 

48. US —Great Lakes, etc, Transp 
Co v. Scranton Coal Co., Ill., 239 
F. 603, 152 C.C A 437 

Duty to continue service generally 
see supra § 102 . 

49. Ala.—Payne v Zimmern, 92 So. 
433, 207 Ala. 155 

50. N Y.—Fowler v Liverpool, etc , 
Steam Co., 87 N Y 190. 

58 CJ. p 348 note 66 

51. U.S—Grammer SS Co. v Rich¬ 
ardson, DCN.Y., 37 F 2d 366, a£- 

i firmed, C.CA., 47 F 2d 186. 
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date of arrival of a vessel at its destination is a 
mere representation rather than a warranty, 52 as is 
a provision in the contract fixing the “expected time 
of loading ;” 53 but a contract for transshipment 
and carriage of goods to be shipped from the first 
port at a specified time is a warranty that they will 
then be shipped. 54 

Agreements to furnish all transportation required 
between two points do not include through traffic, 
which does not require transshipment. 55 

Usage of port or trade . A contract for the ship¬ 
ment of goods from a specified port must be under¬ 
stood as having been made m view of the custom of 
the port with reference to loading; 56 and one pe¬ 
culiar to a certain export trade may be interpreted 
m the light of the custom of the business, 57 and the 
construction placed on it by the parties 58 

Liability of agent . In accordance with the general 
rule, an engagement of cargo space from a steam¬ 
ship line constitutes a contract, which binds the 
maker to furnish the cargo, or respond in damages, 
although it was m fact made in behalf of a third 
person, where such fact was not disclosed; 59 and so 
a shipping company, signing as “agents” a contract 
of carnage without disclosing the principal, is bound 
as carrier, 60 but not where the principal’s identity 


is sufficiently disclosed; 61 and it has been held that 
an agent booking through brokers is not liable for 
a breach by the latter, although he failed to disclose 
the steamship with which the freight had been book¬ 
ed, he not having been able to ascertain the identity 
thereof and the shipper having made no objection to 
booking through brokers. 62 

cL Rescission or Cancellation 

Contracts of affreightment may be canceled or term¬ 
inated pursuant to an agreement of the parties or be¬ 
cause of a mutual mistake of fact. 

A right to cancel or terminate a contract of af¬ 
freightment in the event of the occurrence of speci¬ 
fied events may be conferred on the parties by the 
express terms thereof, 63 Accordingly, where so 
provided by the contract, it may be terminated in 
the event of the imminence or existence of war. 64 
Apart from express agreement, a declaration or 
state of war between two countries has been held to 
put an end to a contract of affreightment between 
citizens or subjects of the countries involved* 65 such 
as a contract to carry cargo to the enemy coun¬ 
try. 66 However, a declaration of war does not dis¬ 
solve a shipping contract where the port of destina¬ 
tion is domestic, even though transportation is ren¬ 
dered more hazardous thereby. 67 


52. N'T—Olavarna & Co. v Cos¬ 
mopolitan Shipping Co., S3 NY.S 
2d 201, affirmed 36 N T S 2d 422, 
264 App.Div 846 

53. U.S—Petroleum Export Corp. v. 
Kerr SS Co., C.C.A.Cal, 32 F 2d 
969. 

Belief or expectation. 

A shipping agent’s letter to cargo 
shipper stating that a ship was “ex¬ 
pected'’ to be ready to be loaded at a 
port on a stated date constituted a 
representation of a belief or ex¬ 
pectation, and did not obligate agent 
to have the ship at the port on the 
stated date—L. N Jackson & Co v. 
Seas Shipping Co, 66 NTS 2d 501, 
185 Misc 94, affirmed 61 NTS 2d 371, 
270 App Div. 830, affirmed 68 N E 2d 
605, 296 N.T. 529, motion denied 69 
NE 2d 483, 296 N.T. 635 

54. U.S—Dorrance v. Barber, CCA 
NT., 262 P. 489. 

55. US—Scott v. U S, Ct Cl., 12 
Wall. 443, 20 L.Ed. 438. 

58 C.J. p 349 note 75. 

56. U.S —New Tork, etc, Mail SS 
Co v Guayaquil, etc, R Co, C C 
ANT, 270 P. 200, certiorari dis¬ 
missed 42 S Ct. 51, 257 U S. 642, 66 
Li.Ed. 412. 

57. Tex—Perry v Langbehn, 252 S. 
W 472, 113 Tex 72. 

58 C.J. p 349 note 77. 

5& Tex—Perry v Langbehn, supra. 

59. U.S —Baltimore Steam-Packet 


Co v. Patterson, Md, 106 P. 736, 
45 CC.A. 575, 66 LRA. 193. 

58 C J p 349 note 80 

60. U.S —Eccles v. Strachan Ship¬ 
ping Co, DCGa, 21 P 2d 653. 

61. La—Wichita Palls Motor Co. v. 
Kerr SS Co., 107 So. 777, 160 La. 
992. 

N.Y —Olavarna & Co v. Cosmopoli¬ 
tan Shipping Co, 33 NTS 2d 201 , 
affirmed 36 N Y S 2d 422, 264 App. 
Div 845 

62. U S —Baldwin Shipping Co v. 
Southern Pac. Co, C C.A.Cal., 274 
P. 347. 

63. U S —Associated Metals & Min¬ 
erals Corp v. Swedish America 
Mexico Line, DCNT, 48 PSupp. 
819, affirmed, CC.A,, 140 F 2d 863 

N.Y —Olavarna & Co. v. Cosmopoli¬ 
tan Shipping Co, 33 NY.S 2d 201, 
affirmed 36 NY.S 2d 422, 264 App. 
Div. 845. 

Excuses for nonperformance see in¬ 
fra § 108. 

64. U S —Associated Metals & Min¬ 
erals Corp v Swedish America 
Mexico Line, DCNT, 48 FSunp 
819, affirmed, CCA,, 140 F 2d 863. 

NY—Olavarna & Co. v Cosmopoli¬ 
tan Shipping Co., 33 NYS.2d 201, 
affirmed 36 N.YS 2d 422, 264 App. 
Div. 845. 

Construction, of contract 

(1) Where freight contract to car- j 

ry sugar from the United States to | 
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Bordeaux, Prance, provided that, in 
the event of the imminence or exist¬ 
ence of war between any nation af¬ 
fecting the operations of the carrier,, 
the carrier shall have the right to- 
cancel the engagement, and the car¬ 
rier was a citizen of Norway which 
was at war with Germany, and the 
Germans had occupied Bordeaux tin¬ 
der armistice terms with Prance, the 
carrier had the right to cancel the 
agreement—piavarna & Co. v. Cos¬ 
mopolitan Shipping Co, supra. 

(2) Under provision of shipping 
contract between merchant and con¬ 
ference formed by ocean carriers giv¬ 
ing conference option of canceling 
agreement m event of “existence of 
war," existence of war justified ter¬ 
mination of shipping contract as 
against contention that right of re¬ 
fusal to go on with the contract re¬ 
lated only to future commitments.— 
Associated Metals & Minerals Corp. 
v. Swedish America Mexico Line, D 
CNY, 48 PSupp 819, affirmed, CC. 
A, 140 F.2d 863. 

65. US —The Francis, C.CHI, 9 > 
F.Cas.No.5,032, 1 Gall. 445, affirmed 
8 Cranch 354, 3 L Ed 587 and 9 
Cranch 183, 3 L.Ed. 590. 

66 . U.S.—The Francis, supra. 

Mass.—Brown v. Delano, 12 Mass. 

370. 

67. NY—Graves v. Miami Steam¬ 
ship Co., 61 N.Y.S. 115, 29 Misc. 
645. 
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A contract of carriage may be rescinded because 
of mutual mistake of fact; 68 but a carrier cannot 
cancel its contract, as far as it imposes obligations 
on it, and hold the cargo in order to keep or earn 
freight. 69 The fact that a shipper and carrier are 
both subsidiaries of the same company does not con¬ 
stitute ground for vacating a shipping contract be¬ 
tween them, which was fair and advantageous when 
entered into. 70 

§ 107. -What Law Governs 

In the absence of an Intention of the parties to the 
contrary, the law of the place where the contract is 
made ordinarily will govern a contract of affreightment, 
although the law of the place of performance will govern 
with respect to performance of the contract. 

In determining the law applicable with respect to 
the construction and effect of a shipping contract 
the court must look to the intention of the parties, 71 
and reference should be had to the character of the 
contract, the parties thereto, and where entered 
into. 72 The rights and liabilities of the parties un¬ 
der the contract have been variously said to be 
governed by the law of the place where it was made 
or where it was to be executed, 73 or by the law of 
the flag, 74 unless the intention of the parties ap¬ 
pears to be that some other law should govern; 75 
and a contract of affreightment made m one coun¬ 
try, the performance of which begins there, is gov¬ 


erned by the law of that country, unless the parties 
when entering into the contract clearly manifest a 
mutual intention that it shall be governed by the 
law of some other country. 76 A contract of carriage 
made outside the United States, involving loading 
and carriage between foreign ports, is governed by 
foreign law. 77 

Provisions in a bill of lading that all questions 
arising thereunder against the ship or her owners 
should be governed by the law of the country under 
whose flag the ship is sailing have been held valid; 78 
but the law of the flag as far as it differs from the 
general maritime law is but a mere municipal law 
of the ship’s home and has no authority abroad ex¬ 
cept by comity, and will not be adopted in a foreign 
forum when against the policy, or prejudicial to 
the citizens of the country, of the forum, 79 even 
though the parties have so stipulated in the shipping 
contract, 80 this rule being especially applicable to 
contracts exempting the carrier from liability for 
negligence and also providing that the stipulation 
shall be governed by the law of a countiy where 
such a stipulation is sustained. 81 

Questions of initial validity and of interpretation 
of the terms of a bill of lading are governed by 
the law of the place where the bill of lading is is¬ 
sued, 82 but questions relating to the performance 


Tiansportation from neutral foreign 
port to domestic port 
Q S.—Luckenbach S. S. Co v. W. R 
Grace & Co, C.CAVa., 267 F. 676, 
certiorari denied, 41 S.Ct. 14, 254 
U.S. 644, 65 L.Ed. 454. 

68. U S.—Ontario Paper Co. v. Neff, 
CCA.I11., 261 F. 353 

58 C.J. P 349 note 85. 

69. U.S.—Cohn v. U. S Shipping 
Board, C.CA.Tenn, 20 F 2d 56 

70. N.Y.—Austin v. Pacific Coast 
Co., 102 N.Y.S.2d 914, 278 App Div. 
640. 

71. US.—The Steel Inventor, DC. 
Md, 35 F.'Supp. 986 

What law governs lien of shipper see 
infra § 110. 

Maritime law 

In entering on a contract of af¬ 
freightment the parties are presumed 
to have had in contemplation the 
maritime law—M. & T. Trust Co. v. 
Export S. S. Corporation, 256 NYS 
590, 143 Misc 1, reversed on other 
grounds 259 N.YS. 393, 236 App Div. 
415, reversed on other grounds 186 
N.E 214, 262 N.Y. 92, certiorari de¬ 
fied 54 SCt. 70, 290 U.S. 650, 78 L. 
<7d. 563. 

72. U.S.— 1 The Pehr Ugland, D.C.Va., 
271 F. 340, appeal dismissed, C.C. 
A., 277 F. 1019. 


Provision rubber-stamped on bill 

to the effect that the bill of lading 
shall be subject to the United States 
Carnage by Sea Act prevails over 
printed provision that Indian Car¬ 
nage by Sea Act shall govern.—The 
Steel Inventor, D.CMd, 35 F Supp. 
986. 

73. U.S—Naylor v. Baltzell, C.C. 
Md , 17 F Cas No. 10,061, Taney 55. 

74. US.—The Titama, D C.N.Y., 19 
F. 101. 

58 C.J. P 343 note 83. 

Application of federal statutory limi¬ 
tation of liability to foreign ves¬ 
sels see infra § 240 

75. N Y.—The President Monroe, 
286 NYS. 900, 159 Misc. 432. 

58 C.J. p 343 note 84. 

Indorsement stamped on face of 
biUs of lading that they were subject 
to Straits Settlement Act required 
their construction according to laws 
of Straits Settlement—The Presi¬ 
dent Monroe, supra. 

76. U.S.—Jansson v. Swedish Amer¬ 
ican Line, C.A.Mass, 185 F.2d 212 

58 C J. p 344 note 8»5 * 

Federal law 

Where contract for shipment to 
nonadjacent foreign destination was 
made m United States, lex loci con¬ 
tractus was federal law —M. & T. 
Trust Co. v. Export S. S. Corpora¬ 
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tion, 256 2ST.Y.S. 590, 143 Misc. 1, re- 
versed on other grounds 259 N.Y.S. 
393, 236 App Div. 415, reversed on 
other grounds 186 NE. 214, 262 NY. 
92, certiorari denied 54 S.Ct. 70, 290 
U.S. 650, 78 LEd. 563. 

77. U S.—Cerro Be Pasco Copper 
Corp. v. Knut Knutsen OA.S, DC. 
N.Y., 94 F.Supp. 60. 

78. US.—The Oranmore, CCMd, 92 
F. 396. 

58 C J P 344 note 86. 

79. US.—The Kensington, NY, 22 
S.Ct 102, 183 U S. 263, 46 L.Ed. 190. 

58 C J. p 344 note 87. 

80. US.—Strauss v Canadian Pac. 
R. Co., 172 N.E 564, 254 N.Y. 407 

58 C.J. p 344 note 88. 

81. U.S.—Botany Worsted Mills v 
Knott, N.Y., 82 F. 471, 27 C.C A. 
326, affirmed 21 SCt. 30, 179 US. 
69, 45 LEd. 90. 

58 C.J. p 344 note 89. 

82. U.S—Bank of California, N A 
v. International Mercantile Marine 
Co., CC A,N.Y., 64 F.2d 97, certio¬ 
rari denied 54 S.Ct. 66, 290 U S. 649, 
78 L.Ed. 563. 

Charterer as carrier or agent of ship¬ 
owner 

Where bills of lading by which car¬ 
go, originating m Canada, was ear¬ 
ned on Norwegian ship, were signed 



SHIPPING 


80 C.J.S. 


§ 107 - 

orj breach and its effect are governed by the law 
of the place of performance. 83 A specific limita¬ 
tion of liability clause in a bill of lading drawn and 
issued in one foreign country has been held to pre¬ 
vail over a general clause that the contract shall be 
governed by the law of another foreign country. 84 

Where the contract is to be performed at a place 
other than at which it is made, the parties are pre¬ 
sumed to adopt the law of the place of performance 
as the law of the contract. 85 The presumption that 
a contract valid where made is valid everywhere, 
considered generally in Contracts § 20, is applicable 
to contracts of affreightment 86 With respect to 
goods shipped from one country to another the law 
of a third country is inapplicable, although some of 
the cargo was shipped from there 87 Foreign ves¬ 
sels, being entitled to the benefit of the Harter Act, 
as considered infra §§ 127-129, will be held subject 
to its limitations by courts of the United States in 
suits for damages to cargo arising on the high seas 
on voyages to this country, 88 but not in actions for 
cargo damage occurring during carriage exclusively 
between foreign ports, 89 

Domicile of party . The law of domicile of the 
party does not govern the contract or determine 
his rights or obligations when it was neither made 
nor to be performed there. 90 

Abandonment of voyage. Where the voyage has 
been ended or abandoned before it has been success¬ 
fully completed, it has been held that the rights of 
shipowners and shippers are governed by the laws 
of the country in whose waters the voyage was thus 
terminated. 91 


Interstate commerce . Although it has been held 
that the rights and liabilities of the parties under 
a contract limiting liability in the shipment of goods 
by sea from one state to another depend not on the 
state statutes, but on the acts of congress, the bill 
of lading, and the principles of the common and 
maritime laws as accepted and enforced by the fed¬ 
eral courts, 92 a contract in one state for the car¬ 
riage of goods from there to a point in another 
state is governed by the laws of the former, unless, 
a different intention clearly appears 93 Statutes of 
the state where the contract was made, which per¬ 
tain to carriage by rail, do not affect the validity of 
an ocean bill of lading clause with respect to notice 
of claim. 94 

Liability on inland waters The liability of a gen¬ 
eral ship employed by the owners in transporting 
goods under contracts for freight, on navigable 
waters between ports and places m different states, 
receiving goods under a contract of shipment cor¬ 
responding m terms to the usual bill of lading for 
the transportation of goods on inland navigable 
waters/ must be determined by the rules of law 
applicable to carriers of goods on such inland wa¬ 
ters. 95 

Negligence within foreign jurisdiction. Where a 
bill of lading contains, besides the ordinary excep¬ 
tion of the perils of the sea, an exception against 
liability for loss occasioned by leakage or stowage, 
or by negligence of any person m the service of the 
ship, and this latter exception is valid both by the 
law of the flag and the law of the place of ship¬ 
ment, the law of the place of shipment governs as 


by charterer, question whether char¬ 
terer, by signing bills, bound itself 
as a carrier or merely signed as 
agent for shipowner, by authority of 
master, would be determined accord¬ 
ing to Canadian law—The Insto, D. 
CNT.43 F.Supp. 29, affirmed, CCA., 
Middleton & Co. (Canada) Limited 
v Ocean Dominion S. S Corp., 137 F 
2d 619, certiorari denied 64 S Ct. 432, 
320 US. 802, 88 L Ed. 484. 

83. U.S—Bank of California, N. A, 
v International Mercantile Marine 
Co, CCANY, 64 F2d 97, cer¬ 
tiorari denied 64 S Ct. 66, 290 US 
649, 78 LEd 663—The Cypria, DC 
NY., 46 FSupp 816, affirmed, CC 
A., Ore S. S Corp v. D/S A/S Has- 
sel, 137 F.2d 326. 

68 C J. p 344 note 90. 

Xhomb of claim by failure to give no¬ 
tice ’ 

* Where cargo was deliverable in 
(Je*many, German law determines 
whether claim for misdelivery was 
lost by failure to give notice as re¬ 
quired by ball of lading—Bank of 
Calif orirna, N. A*, v., International 


Mercantile Marine Co., CCA.NY, 64 
F 2d 97, certiorari denied 64 S.Ct 66, 
290 US. 649, 78 L.Ed. 663. 
Misdelivery as excusing notice 

Where cargo was deliverable m 
Germany, German law determines 
whether misdelivery excused owner 
from giving notice of claim as pro¬ 
vided by bill of lading —Bank of Cal¬ 
ifornia, N. v. International Mer¬ 
cantile Marine Co., supra. 

84. U.S'—E. Gerli & Co. v Cunard 
S. S Co, C.CA.NY., 48 F 2d 115. 

85. US—The Pehr Ugland, D.C.Va, 
271 F 340, appeal dismissed, C.C. 
A., 277 F 1019. 

58 C.J. p 344 note 91, 

88. US —The Miguel di Larrinaga, 
DCN.Y, 217 F. 678. 

58 C.J. p 844 note 93. 

87. U S —Duche v. Brocklebank, D 
CNY, 35 F.2d 184, affirmed, C.C 
A., 40 F 2d 418. 

58 C J P 344 note 94. 

88. US—The Frey, DC.N.Y., 92 F 
667. 


89. U S —Franklin Fire Ins Co. v. 
Royal Mail Steam Packet Co, D C 
NY, 54 F 2d 807, reversed on other 
grounds, CC.A, 58 F.2d 176, cer¬ 
tiorari denied Royal Mail Steam 
Packet Co. v. Franklin Fire Ins 
Co, 53 SCt 82, 287 US. 630, 77 L. 
Ed 546. 

90. US—Naylor v Baltzell, CC 
Md , 17 F Cas No 10,161, Taney 55 

91. US—The Appam, D.C N.Y., 24S 
F 230. 

58 C J p 345 note 98. 

92. Ga.—Bloomberg-Michael Furni¬ 
ture Co v. Urquhart, 143 SB 789, 
38 GaApp. 304. 

93. U.S.—Montague v. The Henry 
Hyde, DC.Cal., 82 F. 681. 

Wash—Shaw Supply Co. v Charles 
Nelson Co., 214 P. 19, 124 Wash 
305. 

94. U S —Cudahy Packing Co. v. 
Munson SS. Line, C.C ANY, 22 F. 
2d 898, certiorari denied 48 S.Ct- 
433, 277 US 586, 72 LM 1000 

95. U S.—The Niagara v. Cordes, 
Wis., 21 How. 7, 16 L.Ed 41. 
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to any negligence within that jurisdiction, and 
whether the damage was occasioned by perils of 
the sea, or by negligent stowage at the place of 
shipment, the shipper cannot recover, where there is 
no negligence shown or presumed from acts or 
omissions m this country or on the high seas, 96 and 
so, where a bill of lading stamped at an interior 
town of a foreign country for transportation of 
goods from there to this country, via a port of the 
foreign country, exempted the carrier from liability 
for negligence of its servants and agents, which 
exemption is valid by the foreign law, the carrier 
cannot be held liable for breakage occurring before 
the goods reached port 97 

Procedural rules. While local procedural rules 
may be applied m cases triable under foreign law, 98 
it is otherwise with respect to local rules which are 
more than procedural and affect substantive rights 
of the parties 99 

Limitations of actions. A provision in the bill of 
lading that litigation arising out of the interpreta¬ 
tion or execution of such bill shall be judged ac¬ 
cording to a specified foreign law does not require 
application of the foreign statute of limitations to 
suits arising thereunder. 1 

Proof of foreign law. Where a contract or bill 
of lading is to be construed and governed by foreign 
law, such law must be pleaded and proved like any 
other essential fact. 2 In the absence of such proof 


the bill or contract will be construed in accordance 
with American general mercantile law 3 as affected 
by the statutes, 4 or the law of the forum 5 Where 
a bill of lading issued in a foreign country is not 
clearly against the public policy of the United 
States, it should not be assumed to be invalid in 
the absence of proof of the law of that country. 6 

§ 108. - Performance and Breach in Gen¬ 

eral 

a. Of owner or carrier generally 
b Of shipper generally 

c. Excuses for nonperformance 

d. Remedies 

a. Of Owner or Carrier Generally 

As a general rule a carrier by water is held strictly 
to the contract of affreightment, and is liable for any 
breach thereof. 

As a general rule, the owner oj- carrier is held 
strictly to the contract of affreightment, 7 and is 
liable for any breach thereof. 8 The justifiable aban¬ 
donment of the vessel in consequence of the danger 
of the seas is such a renunciation of the contract 
of affreightment as to entitle the cargo owners to 
go on with the voyage, at least where the master has 
not rejoined the ship before salvors have taken 
possession, or has not obtained the vessel and cargo 
from the salvors before the cargo owners have an¬ 
nounced their decision to renounce the contract 9 


98. TJ -S —The Tnnacria, D C N.Y., 
42 F. 863. 

58 C.J P 345 note 4. 

97. U.S—Baetjer v. La Compagnie 
GSnGrale Transatlantique, D C.N. 
Y, 59 F 789 

58 C.J. p 345 note 5 

98. U S —The Aakre, CCANT, 122 
F.2d 469, certiorari denied Water¬ 
man v The Aakre, 62 SCt 360, 314 
U.S. 690, 86 LEd 552. 

99. US —The Aakre, CCANT, 122 
F.2d 469, certiorari denied Water¬ 
man v The Aakre, 62 S Ct 360, 314 
US. 690, 86 LEd 552. 

Proof as to statutory violation 

If rule making it incumbent on a 
vessel shown to have been guilty of 
violating a statutory rule of naviga¬ 
tion to prove that violation could not 
have contributed to the ensuing col¬ 
lision was applicable as well to 
strandmgs, and if it prescribed any¬ 
thing more than a shift in the bur¬ 
den of proof with respect to the caus¬ 
al relation of default to injury, rule 
would be more thah a rdle of evi¬ 
dence and would $4fect, substantive 
rights of the parties,, and, therefore* 
would not be applicable to a cause 
triable, under foreign,, law^-The 
Aakre, CdANYi, 122 F.2d 469, cer¬ 


tiorari denied Waterman v The 

Aakre, 62 S Ct. 360, 314 U.S. 690, 86 

LEd 552 

1. US —A Salomon, Inc v Com- 
pagme GfinSrale Transatlantique, 
D.C.NY., 32 F.2d 283, affirmed, C. 
C A, 43 F 2d 941. 

58 C.J. p 345 note 7. 

2. U S.—Liverpool & G W. Steam 
Co. v. Phenix Ins Co., 3ST.Y, 9 S Ct. 
469, 129 US, 397, 32 LEd. 788— 
Blumenthal Import Corp. v. Thos. 
& Jno Brocklebank, C.C.A.Pa, 148 
F 2d 727. 

Issue held raised 

U S —The Insto, DCNY, 43 F Supp 
29, affirmed, CC.A, Middleton & 
Co (Canada) Limited v. Ocean 
Dominion S S Corp., 137 F 2d 619, 
certiorari denied 64 S Ct. 432, 320 
US 802, 88 LEd 484 

3. US —Blumenthal Import Corp v 

Thos & Jno Brocklebank, C.CA 
Pa, 148 F 2d 727—Franklin Fire 
Ins Co. v. Royal Mail Steam Pack¬ 
et Co., DCN.Y., 54 F 2d 807, re¬ 
versed on other grounds, C.C.A, 58 
F 2d 175, certioran denied Royal 
Mail'Steam Packet Co v. Franklin 
Fire Ins Co., 53 S.Ct. 82, 287 TJS 
630, 77 LEd. 546. , , j 

4. U S.—The Ferncliff,, D C.Md, 22 
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F Supp. 728, certified questions an¬ 
swered Smith v The Ferncliff, 59 
SCt 615, 306 US 444, 83 LEd. 862, 
affirmed, C.C A, 105 F 2d 1021. 

5. NY—The President Monroe, 286/ 
N.Y.S 990, 159 Misc 432 

6. US—The Ferncliff, DCMd, 22 
F.Supp. 728, certified questions an¬ 
swered Smith v The Ferncliff, 59 
SCt. 615, 306 US 444, 83 LEd 862, 
affirmed, CCA, 105 F.2d 1021 

7. US —The Maui, CCA Cal., 113 Fl 
2d 1018, certioran denied John De- 
martini Co. v. The Maui, 61 S Ct. 
317, 311 US 709, 85 LEd 461. 

58 C.J p 349 note 87 
Primary obligation of ship was to 
fulfill the contracts of carnage—The 
Maui, C.CACal„ 113 F 2d 1018, cor- 
tioran denied John Demartini Co v. 
The Maui, 61 SCt 317, 311 US 709v 
85 LEd. 461. 

8. U.S.—Ellamar Min Co v. Alaska 
S S. Co., C.CAWash, 5 F 2d 890, 
certioran dismissed 47 S Ct 45S> 
273 US 780, 71 LEd 889. 

NY.—Zonite Products Corp v. Med- 
- jLterranean Nav Co, 52 NYS2d 
603, 183 Misc 962. 

§8 C.J p 349 note 88, p 350 note 5. 

9. US —The Eliza Lines, Mass., 2& 
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A change of destination made without the assent of 
the other party constitutes a 'breach, 10 but not one 
made with the shipper’s consent; 11 and the reserva- 

,n in the tender of a vessel of an option of for¬ 
warding the cargo via other ports than those des¬ 
ignated does not constitute a breach of a contract 
conditioned to be subject to the provisions of a bill 
of lading, one of which gave liberty to call at any 
port. 12 Mere notice to the shipper that the owner 
might not be able to carry out his contract does 
not, as a matter of law, constitute an abandonment 
thereof. 13 Where a shipper of cattle refuses to 
transport them m a part of the vessel insufficiently 
ventilated and not covered by insurance provided by 
the carrier as required by the contract, the ship is 
liable for failure to transport the cattle thus shut 
out. 14 The owner is not required to discontinue 
performance because of a breach of the covenant of 
seaworthiness on sailings- 15 

Time of performance. Where a contract to fur¬ 
nish a vessel does not fix the time within which the 
service was to be performed, the law contemplates 
performance within a reasonable time. 16 Where a 
statement by the carrier or its agent to a prospective 
shipper as to the expected date of arrival of a ves¬ 
sel for loading constitutes a representation, rather 
than a warranty, no liability is incurred by the car¬ 
rier or its agent because the vessel arrives a few 
days later than the date stated. 17 

Conditions precedent. When the time of the ar¬ 
rival of the vessel at port of shipment is specified 
in the contract and both parties contract with 
respect to it, it is in the nature of a condition pre¬ 
cedent to the enforcement of the contract by the 
owner. 18 

Notice of readinesss to perform . Where a con¬ 


tract to ship goods on a certain trip of a specified 
vessel does not fix a definite time for performance, 
it is the carrier’s duty to notify the shipper of the 
time the vessel is ready to receive the goods, 19 and 
notices of the steamer’s departure by advertise¬ 
ments, and the posting of handbills, are not suffi¬ 
cient. 20 A carrier having, in accordance with the 
terms of the contract, given notice of readiness to 
load is bound thereby, 21 and, if the boat is not 
ready at the specified time, the shipper is only bound 
to furnish a cargo within a reasonable time there¬ 
after. 22 

Requisitioning of vessels by government . A con¬ 
tract by a shipowner to carry the ore from a mine 
to the smelter for a stipulated term has been held 
terminated by the requisitioning of the carrier’s ves¬ 
sels by the government for war purposes before 
expiration of the term, 23 but the rule does not ap¬ 
ply where the contract provides that, if by reason of 
force majeure either of the parties is unable to 
carry out the agreement in whole or in part, such 
inability by either party will not subject such part} 
to any claims for damages or void the agreement. 24 

Waiver of contractual rights. A steamship com¬ 
pany, unqualifiedly denying any obligation on its 
part to transport goods at the rate fixed m a con¬ 
tract and refusing to transport until an additional 
amount is paid, waives its right to invoke an arbi¬ 
tration clause of such contract. 25 

b. Of Shipper Generally 

The shipper under a contract of affreightment is 
liable for a failure or refusal to use the space reserved. 

The shipper under a contract of affreightment 
is liable for failure or refusal to use space re¬ 
served, 26 or for using more space than he has 


S.Ct 8, 199 U.S 119, 50 L Ed. 115, 
4 Ann Cas 406 

10. U S —The Wildwood, D C.Wash , 
41 FSupp 956, reversed on other 
grounds, CCA, 133 F2d 765, cer¬ 
tiorari denied Amtorg Trading 1 
Corp v. Amencan Foreign S. S 
Corp, 63 SCt. 1436, 319 U.S. 771, 
87 LEd. 1719. 

La.—Boyle v. Dickenson, 6 Mart, 
N.S, 100. 

11- U.S—Thatcher v. McCulloh, D. 
C.NY., 23 FCas.No 13,862, Olcott 
365. 

12. U S.—South Atlantic SS. Line v. 
London-Savannah Naval Stores 
Co, Ga., 255 F. 306, 166 C.C.A. 476. 

13. NY —Clyde v. Wood, 179 NTS 
252, 189 AppDiv. 737. 

14. US —Morns v. The Alvah, D C 
N.Y., 59 F. 630. 


15. U S —'The Malcolm Baxter, Jr., 
CCANY, 20 F 2d 304, affirmed 
48 SCt. 516, 277 U.S. 323, 72 L.Ed 
901. 

16. Ala—Payne v. Zimmern, 92 So 
433, 207 Ala 155 

Deviation and delay m transportation 
and delivery see infra § 123. 

17. N Y —Olavarria & Co v. Cos¬ 
mopolitan Shipping Co, 33 NYS 
2d 201, affirmed 36 NY.S.2d 422, 
264 App.Div 845 

18. US.—Gray v. Moore, CCLa, 37 
F. 266. 

19. La—Jones v. Smalley, 5 La. 28. 

20. La.—Jones v. Smalley, supra. 

21. US.—New York, etc, Mail SS 
Co v. Guayaquil, etc, R. Co., C.CA 
NY., 270 F. 200, certiorari dis¬ 
missed 42 SCt. 51, 257 US 642, 66 
LEd. 412. 

22. U.S—New York, etc. Mail SS 
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Co. v. Guayaquil, etc., R. Co., su¬ 
pra. 

23. IT'S,—Ellamar Mm. Co v Alas¬ 
ka SS Co, CCA Wash, 5 F.2d 890, 
certiorari dismissed 47 S.Ct. 458, 
273 U.S 780, 71 LEd 889. 

Restraint of princes, rulers, or peo¬ 
ples as excuse for nonperformance 
see infra subdivision c of this sec¬ 
tion 

24. U.S.—Soci4t4 Anonyme des Su- 
crenes de Saint Jean v Bull Insu¬ 
lar Line, CCA.Puerto Rico, 276 F 
783, certiorari denied 42 S Ct. 273, 
258 US. 621, 66 L.Ed. 795. 

25- Tenn.—Ellett v. Embury, 217 S. 
W. 818, 142 Tenn. 444. 

26. U.S.—St. Louis Coke, etc., Co v. 
Goltra, C.CAI11., 41 F.2d 134— 
Churchill Line v. Gulf Naval 
Stores Supply Co.* D.C.La., 12 F.2d 
131. 
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reserved; 27 but an action for breach of the contract 
cannot be maintained until the breach occurs. 28 A 
contract to ship by the owner’s vessels all goods re¬ 
quired m the shipper’s business is not breached by 
failure to ship any, if none was needed m the 
business. 29 

Withdrawal of cargo. On payment of all lawful 
charges of the vessel against him, a shipper may 
withdraw his cargo at any time before the termina¬ 
tion of the voyage, 30 notwithstanding he does so for 
the purpose of avoiding contribution m general aver¬ 
age 31 What charges must be paid will depend on 
the circumstances of the case, 32 and payment of 
freight for the entire voyage has been held sufficient 
under some circumstances 33 

c. Excuses for Nonperformance 

No liability attaches for failure to perform a con¬ 
tract of affreightment which has been rightly canceled 
pursuant to its terms. Impossibility of performance may 
under some circumstances excuse nonperformance. 

Neither party is at liberty to abandon the con¬ 
tract except for legal cause or with the consent of 
the other. 34 However, no liability attaches to a 
carrier for its failure to perform under a contract 
which has been rightly canceled pursuant to its 
terms, 35 notwithstanding, in the case of the car¬ 
rier’s refusal to accept a cargo for carriage, the 
shipper has performed all the conditions of the con¬ 
tract on his part to be performed. 36 

Impossibility of performance amounts to an ex¬ 


cuse such as will relieve the parties to the contract 
from all liability for its nonperformance. 37 In or¬ 
der to excuse performance altogether and leave the 
promisee without remedy for his loss, it is neces¬ 
sary that the intervening event which prevents per¬ 
formance shall be so improbable as to be outside any 
contingency, which, had the parties been faced with 
it, they would have agreed that the promisor should 
undertake 38 The owner of a vessel is not excused 
from performing his contract by the freezing in of 
the vessel and the death of the master, 39 but in 
such case is entitled to a reasonable time to procure 
a new master and to await the relief of the vessel. 40 
If navigation becomes impracticable in consequence 
of seasonal cold, storms, or ice, a vessel is excused 
from fulfilling the contract during the season. 41 

Abandonment of cargo to insurers. Where ship¬ 
pers abandon to their insurers a -cargo damaged by 
the fault of the carrier before its arrival at the place 
of destination, and insurers take possession and sell 
the goods at the port of disaster, such action termi¬ 
nates the responsibility of the carrier, and he cannot 
be held liable for nondelivery. 42 

Default of one party rendering performance by 
the other impracticable is sufficient excuse for non- 
performance, 43 and, accordingly, the shipper may 
justifiably refuse to ship on a vessel not ready with¬ 
in the time required by the contract. 44 So, a ship 
may refuse to receive goods under a contract if the 
other party thereto refuses to be responsible for the 
freight; 46 but nonperformance of an unqualified 


C7. Tex—Elder v. Weld-Neville 

Cotton Co., Com App, 231 S W. 102. 
58 O.J*. p 350 note 8 

28. U S.—Grace v Ford Motor Co , 
C.C A.Cal, 278 F. 955. 

29. TJ S —Gnmwood v Munson SS. 
Line, CCAN.Y, 273 F. 166. 

58 C.J. p 350 note 10. 

30. U.S —The Julia Blake, N.Y, 2 
SCt. 692, 107 U.S. 418, 27 L Ed. 
595 

58 C.J. p 350 note 1L 

31. U S —Willcox v. Weil, VCN Y., 
24 F 2d 687, 

58 C J.-p 350 note 12. 

General average generally see infra 
§§ 224—238. 

32. U S —The Julia Blake, N.Y., 2 
S.Ct. 692, 107 U S. 418, 27 L.Ed 595. 

58 C.J. p 350 note 13. 

33. U.S—Willcox v. Weil, DC.N.Y., 
24 F.2d 587. 

34. U.S.—Simmons Transp. Co v. 
Alpha Portland Cement Co, DC.N. 
Y., 286 F 955. 

58 C J. p 352 note 51. 

Excuse for delay in transportation 
and delivery see infra $ 123. 


35. U.S—Associated Metals & Min-' 
erals Corp v Swedish Mexico Line, 
DCKY., 48 F Supp. 819, affirmed, 
CCA, 140 F 2d 863. 

N Y —Olavarna & Co v Cosmopoli¬ 
tan Shipping Co., 33 NYS2d 201, 
affirmed 36 N.Y.S.2d 422, 264 App 
Div 845. 

Rescission or cancellation see supra 
§ 106. 

Good faith 

Where shipping contract "between 
merchant and conference formed by 
ocean carriers contained clause per¬ 
mitting cancellation in event of war, 
cancellation of the shipping contract 
and booking thereunder for trans¬ 
portation of particular commodity 
because of war was not m bad faith 
so as to permit merchant to recover 
damages, notwithstanding carrier, 
after the cancellation, transported 
other goods at freight rate approxi¬ 
mately double that provided for by 
the contract.—Associated Metals & 
Minerals Corp. v. Swedish America 
Mexico Line, D.CN.Y, 48 FSupp. 
819, affirmed, C C.A., 140 F.2d 863 

36. NY—Olavarna & Co. v Cosmo¬ 
politan Shipping Co, 33 N.Y S.2d 
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201, affirmed 36 N.Y.S 2d 422, 264 
App Div 845 

Liability of carrier for failure or re¬ 
fusal to deliver goods see infra § 
120 . 

37. U S —The Tornado, La, 2 S Ct. 
746, 108 US 542, 27 LEd 747. 

58 C J. P 352 note 52. 

38. US—The Poznan, DC.N.Y., 276 
F 418 

58 C J p 362 note 53. 

39. US—The Flash, DC NY., 9 F. 
Cas.No 4,858, Abb Adm 119 

40. U S —The Flash, supra. 

41. Iowa.—West v. The Berlin, 3 
Iowa 532 

42. US—The Mohawk, Ill., 8 Wall. 
163, 19 LEd. 406. 

43. U S —South Atlantic SS. Line v. 
London-Savannah Naval Stores 
Co, Ga, 255 F 306, 166 C.C.A. 476. 

58 C.J. P 353 note 58. 

44. La.—La Compagnie Commer¬ 
cial e de Transports a Vapeur Fran- 
cais v. Gomila> 36 La,Ann. 280 

58 C.J p 353 note 59 

45. U.S.—The A. Cheesebrough, C C, 
NY., 1 F.Cas No 25, 3 Blatchf. 305. 

58 C.J. p 353 note 61. 
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contract -to ship is not excused by the cancellation 
by a third person of another contract which made 
the shipment imperative , 46 and a shipper agreeing 
to load his cargo within a certain time after the ves¬ 
sel is in the dock is not excused from performance 
by the fact that the vessel was not at the dock for 
the stipulated period in consequence of the dock 
master ordering it to give place to other ships ready 
to load . 47 

A declaration of war does not excuse perform¬ 
ance under a contract between domestic companies 
for the carriage of cargo from neutral foreign ports 
to domestic ports, notwithstanding performance aft¬ 
er the declaration of war is subject to greater haz- 
zards . 43 

Governmental restraints . Governmental inter¬ 
ference or restraint which renders performance im¬ 
possible may excuse nonperformance of a contract 


of affreightment . 49 A person, agreeing to trans¬ 
port goods under a general carrying contract, not 
limited to carriage m steamers of which he is owner 
or manager at the date thereof, is not excused from 
performance by the fact that the government re¬ 
quisitioned his ships for war purposes 50 The car¬ 
rier may abandon the voyage where the hazard of 
loss or seizure by a belligerent has become sub¬ 
stantially greater during the voyage than antici¬ 
pated by the parties at its beginning , 51 particularly 
where the bill of lading expressly so provides 52 
Likewise, under a bill of lading excepting liability 
for the loss or damage occasioned by arrest and 
restraint of princes, or people, a master acting m 
good faith and on his own judgment m abandoning 
a voyage because of the imminent danger of war 
and capture does not render the carrier guilty of an 
actionable breach of the contract , 53 but such a 


46. Va—Lehigh Portland Cement 
Co v Virginia SS Co., Ill S E 104, 
132 Va 257. 

58 CJ. p 353 note 62 

47. N.Y —Hassett v McArdle, 28 N. 
YS 48, 7 Misc 710. 

58 CJ p 353 note 63 

48- U S,—Luckenback S S Co. v W. 
R. Grace & Co, CCAVa, 267 F. 
676, certiorari denied 41 SCt 14, 
254 US. 644, 65 L.Ed 454. 

49. U S —L N Jackson & Co. v 
Royal Norwegian Government, CA 
N.Y„ 177 F 2d 694, certiorari denied 
70 SCt 574, 339 US. 914, 94 L.Ed 
1340 

XT—L. N Jackson & Co. v Seas 
Shipping Co, 56 NTS 2d 501, 185 
Misc 94, affirmed 61 N.Y S 2d 371, 
270 App Div. 830, affirmed 68 NE 
2d 605, 296 N.Y 529, motion denied 
69 NE2d 483, 296 NY. 635. 
Executive order 

Where owner of foreign vessel ap¬ 
plied to United States Maritime Com¬ 
mission for priority warrants for all 
of its ships, and thereafter contract¬ 
ed with buyer of copra to carry copra 
from Africa to United States, but 
before owner of vessel could perform 
contract, attack on Pearl Harbor oc¬ 
curred, and United States was pre¬ 
cipitated into World War II, and As¬ 
sistant Director of Division of Emer¬ 
gency Shipping of Maritime Commis¬ 
sion ordered owner of vessel to sub¬ 
stitute wool for copra, contract to 
carry copra was discharged, and own¬ 
er of vessel was not liable for breach 
thereof.—Lr N. Jackson & Co. v. Roy¬ 
al Norwegian Government, CA.N.Y, 
1^7 F.2d 694, certiorari denied 70 S 
Ct 574, 339 US 914, 94 L.Ed. 1340. 

50, U S—SociStfi Anonyme des Su- 
creries de^ Saint Jean v Bull Insu¬ 
lar Line, C C.A*Puerto Rico, 276 F. 


783, certiorari denied 42 SCt 273, 
258 U S 621, 66 L Ed 795. 

58 CJ. p 353 note 65. 

51. US—The Wildwood, CCA. 
Wash, 133 F 2d 765, certiorari de¬ 
nied Amtorg Trading Corp. v. 
American Foreign S S Corp, 63 S 
Ct 1436, 319 U.S. 771, 87 L.Ed. 
1719. 

Apprehension of danger 

A reasonable apprehension of sei¬ 
zure of vessel authorizing an aban¬ 
donment of voyage arises when de¬ 
gree of danger gets beyond category 
of rumors or fanciful danger and 
may be properly called actual and 
substantial; but the reasonableness 
of carrier's or master's apprehension 
of increased hazard resulting in an 
abandonment of voyage may not be 
determined by subsequent events — 
The Wildwood, CCA Wash, 133 F 2d 
765, certiorari denied Amtorg Trad¬ 
ing Corp v. American Foreign S. S. 
Corp, 63 SCt. 1436, 319 U.S. 771, 87 
LEd 1710. 

Change In conditions 

(1) A shipowner could not justify 
frustrating contract to carry cargo 
to its destination because of threat¬ 
ened blockade by a belligerent, un¬ 
less there were increased hazards to 
shipping greater than those which 
existed at inception of voyage to 
such a degree as would have deterred 
a reasonably prudent sailor from pro¬ 
ceeding—The Wildwood, DC Wash, 
41 F Supp 956, reversed on other 
grounds, CCA., 133 F 2d 765, certio¬ 
rari denied Amtorg Trading Corp v. 
American Foreign S S. Corp , 63 S Ct 
1436, 319 US. 771, 87 L.Ed. 1719. 

(2) Where at time earner under¬ 
took voyage to Russian port from 
United States, British had intercept¬ 
ed a ship carrying German owned 
cargo en route to Russia but Bntish 
minister had declared that tl^ere was 
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no contraband control in Pacific, voy¬ 
age was not undertaken in contem¬ 
plation of running a blockade, and 
when, during course of voyage, neu¬ 
tral Russian ship en route from Mex¬ 
ico to Russia with similar cargo was 
seized and consensus of news reports 
was that British blockade had been 
extended and carrier could obtain no 
additional information from Russian 
Embassy, British Embassy or De¬ 
partment of State, carrier was jus¬ 
tified in abandoning voyage because 
of increased hazard—The Wildwood, 
CCA Wash, 133 F 2d 765, certiorari 
denied Amtorg Trading Corp v 
American Foreign S S. Corp , 63 S Ct 
1436, 319 US 771, 87 LEd 1719 

52. US—The Wildwood, C C-A 
Wash, 133 F2d 765, certiorari de¬ 
nied Amtorg Trading # Corp v 
American Foreign S S. Corp., 63 S 
Ct 1436, 319 U S. 771, 87 LEd 1719 

“Impracticable to proceed.** 

Torpedoing of freighter by Japan¬ 
ese submarine only five miles from 
Los Angeles on Dec 24, 1941, result¬ 
ing m submersion of lumber cargo 
and its soaking with fuel oil, and re¬ 
quiring that freighter be drydocked 
for repairs which, because of their 
nature and war conditions are not in 
fact completed until May 9, 1942, 
justifies abandonment of voyage on 
Feb. 5, 1942, under provisions of bill 
of lading issued on Dec. 13, 1941, 
permitting abandonment for condi¬ 
tions, existing or anticipated, caus¬ 
ing master to decide that it will be 
unsafe or “impracticable to proceed" 
or that carriage will be likely to be 
delayed.—Pope & Talbot v. Blanch¬ 
ard Lumber Co. of Seattle, C.C.A.Cal, 
159 F 2d 134. 

53. U.S.—North German Lloyd v 
Guaranty Trust Co, Maps, 37 S.Ct. 
490, 244 U.S 1,2, 61 LEd, 960. 

58 C.J. p 354 notes 68, 69. . , 
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clause in a contract by a neutral to carry contraband 
of war, made when conditions of wai exist and are 
known to both parties, affords no ground for re¬ 
pudiation of the contract by the carrier because of 
the danger of seizure. 64 A clause that, owing to 
war conditions, a shipment is accepted at the ship¬ 
per’s risk of interference by any power excuses 
the carrier where the government of the country of 
destination takes all the space on the boat and re¬ 
fuses to allow the shipment, 55 and, under a provi¬ 
sion that the contract is subject to approval of a 
certain government, the carrier is protected from 
liability for noncarriage by such government’s with 
drawal of its original approval. 56 

Embargo . A vessel under embargo is ordinarily 
excused from performance of its contract of car¬ 
riage, 57 but a carrier may not plead, in excuse, an 
embargo to which it has been voluntarily sub¬ 
jected. 58 

Riots and strikes in the port of destination will 
justify the master’s failure to deliver there under a 
bill of lading excusing performance if, in his judg¬ 
ment, it is impracticable to discharge the goods 
while the ship is at such port. 59 

Title in third person may be asserted to excuse the 
owner of a vessel from delivering m accordance 
with the terms of the contract. 60 

d. Remedies 

(1) In general 


(2) Procedure 

(3) Damages recoverable by shipper 

(4) Damages recoverable by carrier 

(1) In General 

An action in personam against the carrier and in 
rem against the vessel may lie for a breach of a con¬ 
tract of affreightment. 

An action in personam will he against the carrier 
for a breach of a contract of affreightment, 61 even 
though the contracting carrier is not the owner of 
the vessel, 62 and an action in rem against the ves¬ 
sel will lie for a breach of such a contract, 63 but 
m order to subject a vessel through a process in 
rem the goods must have been actually delivered and 
received on board, 64 and, except where it is provided 
otherwise by statute, 65 a libel m rem against a ves¬ 
sel will not lie to recover damages caused by the 
refusal to receive on board the vessel goods which 
its agents had agreed should be received and carried 
as freight. 66 An action in personam for the breach 
will not lie against one not a party to the contract, 67 
or against an authorized agent who signed the con¬ 
tract or bill of lading as such. 68 Where the defense 
pleaded in a suit for breach of a contract to carry 
cargo is a denial of the breach, respondent will not 
ordinarily be allowed to change his ground to ex¬ 
cuse the breach, 69 and the mere fact that libelant 
has claimed vis major m excuse of his breach of 
contract with the consignee does not justify re¬ 
spondent’s defense on that ground in the absence of 


64. US —Balfour, etc , Co v. Port¬ 
land, etc, SS Co., D.COr, 167 F. 
1010. 

65. U S —N P. Sloan Co. v. Church¬ 
ill Line, C.CAN7, 6 F.2d 155 

56. U S —N. P. Sloan Co. v. Church¬ 
ill Line, supra 

67. U S —Allanwilde Transp. Corp. 
v. Vacuum Oil Co„ N.J., 39 SCI 
147, 248 U S 377, 63 L.Ed 312, 3 A. 
L R 15, answers to certified ques¬ 
tions conformed to 256 F. 987, 167 
C.C.A 663. 

58 CJ p 354 note 73 
Acceptance prior to embargo 

Where some of the automobiles, 
which steamship company had alleg¬ 
edly agreed to transport for dealer, 
were not even in existence on date 
alleged contract was made, there was 
no “acceptance" of the automobiles 
for transportation imposing a duty 
on the carrier to transport notwith¬ 
standing subsequent imposition of 
an embargo, either under the ordi¬ 
nary understanding of the word, or 
under the tariff provision that ship¬ 
ments would be accepted during a 
certain period eaoh, year and that 
•date on which final, instructions for 
SO C. J.S.—57 


transportation were received should 
be considered date of acceptance — 
Holt Motor Co. v. Nicholson Univer¬ 
sal S S Co., DC Minn, 56 F.Supp. 
585 

58. U.S.—The Henry W. Cramp, D. 
C.Pa, 6 F.2d 900, affirmed, C.C.A., 
20 F 2d 320. 

59. U.S.—Tatsuuma Kisen Kabushi- 
ki Kaisha v. Robert Dollar Co., C. 
C.A Or, 31 F 2d 401. 

60. NT—Bates v Stanton, 8 N.T. 
Super. 79 

61. U S.—Ellamar Min. Co. v. Alas¬ 
ka S. S Co, C C.AWash, 5 F.2d 
890, certiorari dismissed 47 S.Ct. 
458, 273 U.S. 780, 71 L Ed 889. 

NY.—Zomte Products Corp. v Medi¬ 
terranean Nav. Co., 5a N T S 2d 
603, 183 Misc 962. 

58 C.J p 354 note 78 
Liability of charterer on bill of lad¬ 
ing signed by master see infra § 
113, 

Jurisdiction xn admiralty for breach 
of contract of affreightment see 
Admiralty § 30. 

62. U.S—The Lake Fabyan, C.C.A. 
. Va, 283 F 771. 

58 C J. p 354 note 78 [a], [b], 
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63. U S —Bulkley v. Naurakeag 

Steam Cotton Co, Mass, 24 How 
386, 16 LEd. 599. 

58 C J. p 354 note 79. 

64, US —The Capitaine Faure, C C 
ANY, 10 F.2d 950, certiorari de¬ 
nied Societe de Navigation ft Va- 
peur France Indo-Chine v. Cooper, 
46 S.Ct. 634, 271 U.S, 684, 70 LEd 
1150 and Societe de Navigation ft 
Vapeur France Indo-Chine v. Har¬ 
risons & Crossfield, 46 S Ct 634, 271 
US. 684, 70 LEd 1150. 

58 C J p 354 note 80. 

65- Mo —Taylor v. The Robert 
Campbell, 20 Mo. 254. 

58 C.J. p 355 note 81 

66. U S —Herbert v. The James 
Leakman, DC.NY., 12 F.Cas.No 
6,397a. 

58 C J p 355 note 82. 

67. US—The Poznari, DCN.Y., 276 
F. 418 

58 C.J, p 355 note 83. 

68. U.S.—E I. Dupont De Nemours 
<fe Co. v. Barge Carriers, D C.Fla., 
55 F.Supp 728 

60, U.S.—Gottesman v Canada, etc., 
SS. Co., DCN.Y., 259 F 298. 
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proof thereof. 70 The fact that plaintiff shipper in 
an action for breach shipped on another ship part 
of the material defendant had agreed to carry, the 
contract not having been rescinded, is not matter 
in bar of recovery of general damages, but only 
matter of offset. 71 

Waiver of defense . A previous breach of a con¬ 
tract by the shipper is waived where the owner 
assigns as its sole reason for refusing to supply 
ships to the shipper the unsettled conditions m the 
country to which the goods are destined, 72 and a 
carrier notifying the consignee that its vessel is dis¬ 
charging on a certain pier waives its right to rely 
on any contradictory provisions in the contract 73 
So the carrier's breach in failing to have its barges 
in place for loading m time is waived by the ship¬ 
per's inducing the carrier to remain after the ar¬ 
rival of the barges pending negotiations for deliv¬ 
ery by a third person of the goods to the ship¬ 
per. 74 

Interest of consignee or assignee to support suit. 
A consignee who has never become the owner of 
the consignment so as to sustain a contract relation¬ 
ship with the carrier has no interest which will 
support a suit m rem against the vessel for breach 


of the contract of affreightment; 75 but where the 
freight was prepaid, there is a presumption that the 
consignee duly named m the bill of lading became 
the owner of the property. 76 The transferee of a 
bill of lading may sue the carrier 77 or libel the ves¬ 
sel on which the goods are shipped 78 for failure to 
deliver them, 79 although he may be but an agent 
or trustee of the goods for others, 80 and he is not 
precluded from proceeding against the carrier by the 
fact that he also had a cause of action against his 
assignor. 81 Notwithstanding the pledgee to whom a 
bill is given as security does not ordinarily hold 
title to the goods, it has been held that he may sue 
for wrongful delivery of the goods. 82 

(2) Procedure 

General rules of procedure apply in actions for breach 
of contracts of affreightment. 

General rules as to pleadings are applicable to ac¬ 
tions, suits, or libels for breach of an affreightment 
contract, 83 and as to evidence, 84 questions of law 
and fact, 85 instructions, 86 and findings. 87 Failure 
of plaintiff to tender performance of the contract 
on the date specified therein is not ground for a 
nonsuit if it appears that defendant was not ready 
to perform ; 88 but refusal to redeliver inferior goods 


70. U S —Gottesman v. Canada, etc, 
SS Co, supra. 

71. Wash —Revett v. Glove Nav. 
Co., 106 P. 176, 56 Wash 550. 

72. IT S —Grimwood v. Munson SS. 
Line, CC.AN. Y, 273 F. 166. 

73. IT S.—E ) J. Keller Co. v Cosmo¬ 
politan -Shipping: Co, DCN.Y., 26 
F.2d 838 

74. US —St Louis Coke, etc, Co v. 
Goltra, C C.A.I11, 41 F2d 134. 

75. U S —The Prussia, D C.Wash , 
100 F 484 

58 C J. p 356 note 97. 

76. Ala—Munson SS Line v. Tur¬ 
ner, 81 So 76, 202 Ala 574 

77. U S —Olivier Straw Goods Corp 
v. Osaka Shosen Kaisha, CCAN. 
Y, 27 F 2d 129, certiorari denied 
49 S.Ct. 22, 278 U.'S.* 618, 73 L Ed 
540—Higgins v. Anglo-Algenan SS. 
Co, NT., 248 F. 386, 160 CCA 
396. 

Negotiability and transfer of bills 
generally see infra § 114, 

78. US —The Thames, N.Y, 14 

Wall. 98, 20 L Ed 804. 

79. U S —The Thames, supra— 

Olivier Straw Goods Corp v Osaka 
Shosen Kaisha, CCAN.Y, 27 F 2d 
129, certiorari denied 49 S.Ct. 22, 
278 U S. 618, 73 L Ed 540. 

80. U.S.—The Thames, N.Y., 14 

Wall. 98. 20 LEd. 804. 


81. U-S—Olivier Straw Goods Corp 
v. Osaka Shosen Kaisha, C C A N. 
Y, 27 F 2d 129, certiorari denied 
49 SCt. 22, 278 US 618, 73 L.Ed 
540. 

82. U S.—California Bank v. Inter¬ 
national Mercantile Marine Co, D 
CNY, 40 F.2d 80, reversed on oth¬ 
er grounds, CCA, 64 F2d 100, cer¬ 
tiorari denied 54 S.Ct 66, 290 US- 
649, 78 LEd 563. 

83. U S —Overseas Shipping Co. v 
Struthers, C C A Cal , 2 65 F. 612. 

58 C.J. p 355 note 88. 

Arbitration 

Barge owner, party to contract of 
carnage providing for arbitration of 
disputes before produce exchange's 
gram committee, may move under 
federal statute for reference of con¬ 
troversy with shipper with respect 
to liability for damage to, and de¬ 
struction of, grain cargo to proper 
arbitration board.—The F Y. Rob¬ 
ertson, DC NY, 7 F.Supp. 38. 

Separate statement of each cause of 
action 

Where shipments are made under 
separate bills of lading, each bill of 
lading is separate contract, breach 
of which constitutes separate and 
distinct cause of action, which must 
be separately stated and numbered 
—Leveille v Osaka Shosen Kaisha, 
244 N.Y.S. 112, 137 Misc. 873. 
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84. Burden of proof 

(1) In general—Revett v. Globe 
Nav. Co, 106 P. 176, 56 Wash. 550— 
58 C J p 355 note 89 [a]. 

(2) Since, as discussed supra 
106 c, every contract of a earner for 
carriage by water implies that the 
boat is fit for the purpose at the time 
for its performance, it is incumbent 
on the carrier, in bringing an action 
for breaking the contract, to prove 
that at such time its boat was capa¬ 
ble of performing it—McClintock v 
Lary, 23 Ark 215 
Admissibility of evidence 

Va.—Lehigh Portland Cement Co. v 
Virginia SS. Co., Ill S E. 104, 132 
Va 257. 

58 CJ. p 355 note 89 [b], [c], [d]. 
Sufficiency of evidence 
U S —St Louis Coke, etc , Co v. Gol¬ 
tra C C A Ill, 41 F 2d 134. 

58 C J. p 355 note 89 [e], [f]. 

85. US —Empire Fuel Co v Lyons, 
Ohio, 257 F 890, 169 CCA 40, cer¬ 
tiorari denied 40 S Ct. 393, 252 U S 
582, 64 L.Ed 727. 

58 C J. p 356 note 90 

86. Instructions presenting 1 issue 
Ala —Tennessee River Nav. Co v 

Walls, 85 So. 711, 204 Ala 285. 

58 C J P 356 note 91. 

87. U S —Herr v. Tweedie Trading 
Co, N.Y., 181 F. 483, 104 C.C.A. 231 

58 C.J. p 356 note 92. 

88. Wash.—Revett v. Globe Nav 
Co, 106 P. 176, 56 Wash 550. 
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claimed to have been wrongfully delivered to the 
consignee amounts to an acceptance precluding re¬ 
covery for the alleged misdelivery. 89 

(3) Damages Recoverable by Shipper 

As a general rule, damages recoverable by the ship¬ 
per in an action for breach of a contract of affreight¬ 
ment are limited to those which naturally and directly 
result from the breach or may fairly be presumed to have 
been within the contemplation of the parties on entering 
into the contract. 

In accordance with the general rule, discussed in 
Damages § 24, damages for breach of a contract 
•of affreightment by the earner must be confined 
to those which naturally and directly result from the 
breach or may fairly be presumed to have been with¬ 
in the contemplation of the parties when the con¬ 
tract was made. 90 Where a vessel is to arrive at 
a port and receive a cargo by a certain day specified, 
and she does not arrive until after the appointed 
time, the only damages that can be recovered be¬ 
cause of the delay, when the vessel is accepted and 
the cargo shipped, are such expense as may have 
been incurred for keeping the cargo during the pe¬ 
riod of delay and the additional insurance the ship¬ 
per may have had to pay by reason of the increased 
risk caused thereby. 91 Where the vessel on which 
the goods are received never sails because of the 
fault of the carrier, the shipper may recover as 
special damages the cost of delivery to the vessel 
and return to the shipper’s place of business, 92 as 
well as other costs necessarily involved in the ship¬ 
ment. 99 When the ship, after receiving goods for 
a particular port, changes her destination and re¬ 
fuses to deliver them up, she is liable at least for 
their full value ; 94 and so, where performance is in¬ 
terrupted while loading is going on and the owner 
repudiates the contract, refusing to take on board 
the residue or deliver up that already loaded, the 


shipper may recover damages for the value of the 
goods taken on board and withheld, 95 for the cost 
of transporting the residue from the storehouse to 
the dock, 96 for injuries received by them while they 
lay there awaiting the owner’s acceptance, 97 and for 
the difference between the contract price of trans¬ 
portation and any greater expense incurred in ob¬ 
taining another mode of conveyance, 98 but not for 
injuries received by the property after notice of the 
owner’s refusal to complete the contract 99 Where 
a shipper is induced to hold the goods ready for 
shipment on representations of transportation com¬ 
panies that he would be able to ship on vessels 
presently leaving port, he is entitled, on breach of 
the contract, to recover demurrage, 1 interest on 
value of goods during delay, 2 and additional dam¬ 
ages for transportation through another carrier 3 
Where the breach of the contract has resulted in no 
loss to the shipper 4 or indorsee of the bill of lading, 5 
or where there is no evidence of loss and the amount 
thereof, 6 he is not entitled to recover in excess of 
nominal damages. 

Costs of substituted performance . The measure 
of damages of a shipper suing for breach of contract 
to transport his goods is the difference between the 
cost of transportation at the agreed rate and the 
cost reasonably incurred in procuring a substitu¬ 
tionary performance. 7 Thus, he is entitled to re¬ 
cover the increased cost of freight, 8 the expense 
of storage, 9 and the cost of fire protection until a 
bottom can be procured. 10 

Difference in value at ports of shipment and des¬ 
tination . Where shipowners without legal justifica¬ 
tion refuse to perform the voyage, the damage to 
the owners of the goods is the difference m value 
between the goods at the port of shipment and the 
price they would have commanded at the port of 


89. U S —The Cardiganshire, D C 
Cal., 9 P 2d 416. 

'90. U S —The Georg Dumois, N.Y, 
115 F 65, 52 C.C A. 659. 

58 CJT. p 357 note 12, p 358 note 36 

91. U S —The J. C. Stevenson, DC 
Md. r 17 F. 540. 

58 C.J. p 357 note 13. 

02. N.Y.—Zonite Products Corpora¬ 
tion v. Mediterranean Nav Co, 52 
NY.S2d 603, 183 Misc 962. 

93. Costs of insurance and consular 
invoices 

N.Y—Zomte Products Corporation v. 
Mediterranean Nav. Co., supra. 

94. La.—Boyle v. Dickenson, 6 Mart, 
NS., 100. 

Damages for nondelivery or misde¬ 
livery by carrier generally see in¬ 
fra S 124. 


95. US—The Flash, DC NY, 9 F. 
Cas No 4,858, Abb Adm 119 

96. U S —The Flash, supra. 

97. U S.—The Flash, supra, 

98. U S —The Flash, supra, 

99. U S —The Flash, supra 

1. US —Rotterdamsche Lloyd v 
Gosho Co., CCA Cal , 298 F 443, 
certiorari denied 45 S Ct. 99, 266 
U S. 621, 69 LEd 472. 

2. U S.—Rotterdamsche Lloyd v. 

Gosho Co., supra. 

3. US —Rotterdamsche Lloyd v. 
Gosho Co, supra. 

4. US —The West Cawthon, D C 
Md, 281 F 894—Munson SS Line 
v Grimwood, N.Y., 249 F. 722, 161 
C.C A. 632. 

58 C.J. p 357 note 23. 
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5. US —Goepel v. Hamburg Ameri¬ 
can Packet Co, D.CN.Y., 191 F. 
744 

58 C J p 357 note 24. 

6. Ala—Munson SS Line v. Turner, 
81 So. 76, 202 Ala 574 

7. US-U. S v, Shaw, DC Pa, 15 
F.2d 888 

58 C.J. p 357 note 26. 

8. US —London-Savannah Naval 

Stores Co v. South Atlantic SS. 
Line, DCGa., 248 F. 949, reversed 
on other grounds 255 F. 306, 166 
C C.A. 476. 

9. U S.—London-Savannah Naval 

Stores Co. v. South Atlantic SS. 
Line, supra, 

10. U S.—London-Savannah Naval 

Stores Co v, §oyth Atlantic SS. 
Line^ supra- 
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destination, if the contract had been performed. 11 

Differences in value at destination. Where, after 
loading goods, a ship fails to sail, the measure of 
damages with respect to goods reshipped is the 
difference between the market value at destination at 
the time the goods would have arrived if the con¬ 
tract had not been breached and the value there 
at the time they were actually received m ordinary 
course, plus the freight and other necessary ex¬ 
penses incurred in connection with such reship- 
ment, 12 and as to goods not reshipped the measure is 
the difference between the value at the time the 
ship should have arrived at her destination, if she 
had sailed, and the market value of the same goods 
at such ports on the arrival of the next available 
vessel 13 

Remote or speculative damages . Remote 14 or 
speculative 16 damages are not recoverable; and 
profits which the shippers might have made by ul¬ 
terior speculations 16 or by shipping the goods from 
the port of destination to other places and better 
markets 17 are too remote to be considered. 

Mitigation of damages. The shipper should miti¬ 
gate damages by forwarding the goods by other 
means, if possible, where the ship wrongfully dis¬ 
charges the cargo. 13 

(4) Damages Recoverable by Carrier 

The damages recoverable by a carrier for the ship¬ 
per's breach of contract to furnish freight is the actual 
loss sustained by the carrier, and not the contract price. 

Where a carrier has a contract to transport a 
cargo at an agreed price to a designated point, and 
the shipper fails to deliver the cargo, the carrier’s 
measure of damages is the difference between the 
cost of transportation and the contract price. 19 


The measure in all cases where the shipper breaks 
the contract to furnish freight is the actual loss, 
and not the contract price. 20 The contract price 
should be credited with the sum received, 21 or which 
might, with reasonable diligence, have been re¬ 
ceived, 22 for transporting goods other than those 
the shipper contracted to furnish; and, accordingly, 
the shipper may reduce the damages by showing that 
the carrier received freight from others in lieu of 
that which the shipper failed to furnish, or by prov¬ 
ing in any other way that the injury was less than 
the contract price. 23 The master cannot recover 
for failure to furnish the freight merely by show¬ 
ing that no other freight was offered to him at the 
port at which the shipper breached his contract; it 
must appear that none was to be had at that port, but 
the master is not bound to go to another port m 
search of freight. 24 Where the breach consisted 
of shipping compressed cotton of less density than 
that stipulated in the contract, the shipper should 
pay for the additional space at the contract rate for 
the smallest amount of cotton by weight of the 
required minimum density necessary to fill it, 26 
and where, through defendant’s breach of contract, 
plaintiff’s barge was sunk, plaintiff may recover, not 
only the loss on his contract with defendant to 
transport the goods, but the difference between the 
value of the barge before and after it sunk. 26 

Effect of embargo. Where, after a vessel had 
taken on board a cargo to be carried, the embargo 
law prevented it from sailing, and the cargo re¬ 
mained on board for some time, when it was sold at 
the place of shipment, the owner of the vessel 
can recover nothing m the way of damages, on 
the theory that had it not been for its possession of 


11. TJ S —Harrison v Stewart, C C. 
M d, 11 F.Cas No 6,145, Taney 485 

12- U S.—The Capitaine Faure, C.C. 
ANY, 10 F 2d 950, certiorari de¬ 
nied Societe de Navigation A Va- 
peur France Indo-Chine v. Cooper, 
46 S.Ct $34, 271 U S 684, 70 L Ed 
1150 and Societe de Navigation A 
Vapeur France Indo-Chine v Har¬ 
risons & Crossfield, 46 S Ct. 634, 271 
U.S. 684, 70 L Ed 1150 
Measure of damages arising from 
deviation and delay see infra § 
124. 

13. TJ.S —The Capitaine Faure, C C. 
ANY, 10 F2d 950, certiorari de¬ 
nied Societe de Navigation A Va- 
i peur France Indo-Chine v. Cooper, 
46 «SCt 634, 271 US. 684, 70 L Ed 
1150 and Societe de Navigation A 
Vapeur France Indo-Chine v Har¬ 
risons & Crossfield, 46 S.Ct 634, 271 
U S 684, 70 L.Ed 1150. 


14. U.S.—Letts v. Hackett, D.C 

Mich, 15 F.CasNo.8,283, Brown 

Adm, 480. 

15. Ala—Payne v. Zimmern, 92 So 
433, 207 Ala 155. 

58 C J. p 358 note 34. 

16. U.S—Harrison v. Stewart, CC 
Md., 11 FCas.No.6,145, Taney 485. 

17. U S —Harrison v. Stewart, su¬ 
pra 

18. U.S —The Capitaine Faure, C C., 
A,NY, 10 F.2d 950, certiorari de¬ 
nied Societe de Navigation A Va¬ 
peur France Indo-Chine v. Cooper, 
46 SCt. 634, 271 US 684, 70 L Ed 
1150 and Societe de Navigation A 
Vapeur France Indo-Chjne v. Har¬ 
risons Crossfield, 46 SCt 634, 271 
US. 684, 70 L.Ed. 1150. 

19. U.S —Boland v. Northwestern 
Fuel Co., C C ‘Minn, 34 F. 523.' 
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N.Y.—Stearns v. Stollwerck Choco¬ 
late Co, 221 NYS. 512, 220 App. 
Div. 265 

20. NY,—Shannon v. Comstock, 21 
Wend. 457, 34 Am D, 262. 

21. U S —St Louis Coke, etc , Co v. 
G-oltra, C C A Ill, 41 F2d 134 

Mass.—Bailey v. Damon, 3 Cray 92. 

22. U.S—Bailey v. Damon, supra. 
58 I> 358 note 40. 

23. NY—Shannon v. Comstock, 21 
Wend 457, 34 Am.D. 262. 

24. Wis.—Bradley v. Denton, 3 Wis 
557. 

25. Tex —Elder v. Weld-Neville Cot¬ 
ton Co, Com App, 231 SW. 102. 

26. Ala.—Doran v. Gilreath, 72 So 
94, 196 Ala 377. 
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this cargo it might have been employed in the coast 
trade. 27 

Excessive damages should not be awarded 28 

§ 109. - Delivery of Cargo to Vessel 

Responsibility of a carrier for goods to be carried 
under a contract of affreightment commences on deliv¬ 
ery of the goods to the carrier. What constitutes a suf¬ 
ficient delivery depends in general on the facts of each 
case. 

The receipt of goods by the carrier has been said 
to lie at the foundation of the contract to carry and 
deliver, and if actually no goods are received there 
can be no such contract. 29 The liability and re¬ 
sponsibility of the carrier under a contract for the 
carriage of goods commence on their actual delivery 
to, or receipt by, the carrier or an authorized 
agent. 30 What is a sufficient delivery to the carrier 
or vessel depends in general on the facts m each 
case 31 Giving the goods to the mate for trans¬ 
portation and taking his signed receipt therefor has 
been held to be a good delivery to, and binding on, 
the vessel , 32 and delivery to a lighter in charge of 
a vessel for shipment on the vessel, where it is the 
custom to deliver in that way, is a good delivery 
and binds the vessel receiving the freight, the lia¬ 
bility commencing at the time of delivery to the 
lighter. 33 Delivery at a wharf may be sufficient; 34 


but such delivery on the dock must be accompanied 
with notice to the master m order to render him 
liable for failure to deliver the goods at their des¬ 
tination; 35 and, similarly, where there is a contract 
to carry goods from one port to another, and they 
cannot be loaded directly on the vessel, and lighters 
are sent by the vessel to 'bring the goods to it, the 
lighters are for the time its substitutes, so that the 
bill of lading is applicable to the goods as soon as 
they are placed on the lighters 36 Where the con¬ 
tract provides for delivery of the cargo at the port 
of shipment within reach of the vessel’s tackle, 
there is a sufficient delivery within the terms of the 
contract if the cargo is on a pier or lighter within 
reach of such tackle and thus is in the custody of the 
master. 37 Where the lighter is employed by the 
shipper, and the cargo is transferred from the light¬ 
er to the ship by slings and horses belonging to the 
ship, or the stevedores in the employ of the ship, the 
responsibility of the lighterman ceases when the 
cargo is properly placed on the slings and hooked 
to the tackle; 38 and the duty of the ship begins 
with the hoisting of it to the deck of the ship. 39 
Delivery on the wharf at the shipowner's request 
is sufficient, 40 but delivery there to an agent of the 
charterer, while constituting a delivery to the char¬ 
terer, 41 is not, in the absence of authority in him 
to receive it as such, delivery to the vessel. 42 


27. U 3. —Kelly v. Johnson, Pa., 14 
FCas.No 7,672, 3 Wash.C C 45. 

28. Va—Lehigh Portland Cement Co 
v Virginia SS. Co, 111 SE 104, 
132 Va 275. 

58 C J p 358 note 47. 

29. U S —(Pollard v. Vinton, Ky , 105 
US. 7, 26 LEd. 998—Ortega & 
Emigh v. Grace Line, D C Cal, 72 
F Supp 302. 

30. U.S—Strohmeyer & Arpe Co. v 
American Line S S. Corp, C*C.A N 
Y, 97 F 2d 360—Inland Waterways 
Corporation v Standard Commer¬ 
cial Tobacco Co., CCA La, 65 F.2d 
715—The Robin Gray, C.CA.NY, 
65 F 2d 376, modified in part on oth¬ 
er grounds 65 F 2d 376, certiorari 
denied Seas Shipping Co. v. Ap¬ 
proximately 3,251,000 Feet Board 
Measure of Lumber, 54 S.Ct. 70, 290 
US 653, 78 LEd. 566—Archibald 
McNeil & Sons Co. of New York 
v, Western Maryland Ry. Co, D.C 
I>a, 42 F 2d 669, affirmed, C.C.A., 
51 F.2d 1073, certiorari denied 52 
S.Qt 41, 284 U.S 665, 76 L.Ed 563 
—Crenshawe v. Pearce, DC.N.Y, 
37 F. 432. 

Delivery to, and acceptance by, car¬ 
rier in order to charge it for loss or 
injury to goods see infra 8 125. 
Oil delivery and' storage of cargo on 
shipboard, the ship becomes bound to 
cargo and cargo to the ship—The'Pa¬ 
cific Spruce, D.C Wash.' 1 1 ir.Supp. 593. 


Delivery to carrier must be com¬ 
plete, so that carrier has full do¬ 
minion over the property to be car¬ 
ried—Strohmeyer & Arpe Co. v. 
American Line S. S Corporation, C.C 
ANY, 97 F.2d 360 

In order to bind carrier, the deliv¬ 
ery is sufficient only when the goods 
are delivered to it or its authorized 
agent.—The Capitaine Faure, CCA 
NY, 10 F 2d 950, certiorari denied 
Societe de Navigation X Vapeur 
France Indo-Chine v Cooper, 46 S 
Ct. 634, 271 U.S. 684, 70 LEd 1150, 
and Societe de Navigation X Vapeur 
France Indo-Chine v Harrisons & 
Crossfield, 46 S Ct 634, 271 U.S 684, 
70 L.Ed. 1150—58 C.J. p 351 note 27 

31. U S —Strohmeyer & Arpe Co v. 
American Line S S Corp., C.C.A N. 
Y, 97 F2d 360. 

58 CJ p 350 note 16. 

Taking of a receipt for the cargo 
is not essential to complete delivery 
of the cargo to a carrier.—Mackey v. 
U. S , D C.N.Y., 83 F Supp. 14. 
Issuance of dock receipts 

Where dock receipts issued by 
charterer when goods were delivered 
to it provided that goods were ac¬ 
cepted for shipment subject to pro¬ 
visions of company's usual bill of 
lading, the terms of bill of lading 
were binding on cargo from time re¬ 
ceipt was executed, irrespective of 
whether goods were loaded, or billsi 
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of lading were actually issued—The 
Toledo, DCNY, 30 F-Supp 93, af¬ 
firmed, CCA, 122 F 2d 255. 

32. U S.—Burdozn v The Harriet 
Smith, DCNY., 4 F.Cas No 2,147a. 

33. U.S,—Bulkley v. Naumkeag 
Steam Cotton Co, Mass, 24 How. 
386, 16 LEd 599 

58 C J p 351 note 18. 

34. US —Petersburg, etc., Steam¬ 
boat Line v Nor folk-Virginia Pea¬ 
nut Co, Va, 172 F. 321, 96 C.C A. 
383, 24 LRA.,NS, 569. 

58 C J P 351 note 19. 

35. NY—Packard v Getman, 6 
Cow 757, 16 AmD 475 

38. U S —Insurance Co. of North 
America v. North German Lloyd 
Co., DC.Md, 106 F. 973, affirmed 
110 F 420, 49 C C A, 1. 

37. U S —The Robin Gray, C.C.A.N. 
Y., 65 F 2d 375. 

38. US—The Cordillera, CCNY, 
6 F.Cas No 3,229a, 5 Blatchf 518. 

39. U S —The Cordillera, supra 

40. US —American Mills Co. v. 
Luckenbach S, S. Co, D.C.La, 20 F. 
2d 217, reversed on other grounds, 
C C.A,, Luckenbach S S. Co. v. 
American Mills Co, 24 F 2d 704. 

41. US—The Arabien, D.C Cal., 11 
F.2d 304. 

42. U S —The Arabien, supra. 

58 C.J. P 351 note 26. 
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Accepted delivery to ship’s side is sufficient to put 
the cargo at the vessel's risk, 43 notwithstanding the 
shipper reserved the right to reject and unload un¬ 
desirable goods after loading; 44 but delivery to an 
adjacent dock is insufficient. 45 

Time of delivery. Where the contract does not 
stipulate a time for delivery of the goods on the 
vessel, the carrier may fix it, 46 although the shipper 
is entitled to a reasonable time after the vessel is 
ready to receive the goods on board. 47 

Authority to accept delivery for, and to bind, the 
vessel, may be conferred by express grant, or the 
conduct and relations of the parties may establish 
such an apparent authority that the carrier will be 
estopped to deny its existence to a shipper who has 
been misled thereby; 48 but such apparent authority 
to accept delivery must be actually shown, delivery 
to an unauthorized person not binding the boat. 49 

1 Inspection. A ship, like any other consignee, is 
entitled to inspect the goods before accepting them 
for carnage. 60 

§ 110. -Lien of Shipper 

As a general rule, the shipper has a maritime lien on 
the vessel for the execution of the contract of affreight¬ 
ment, which attaches at the time of delivery of the cargo 
to the owner or agent. 


The shipper has a lien on the vessel for the execu¬ 
tion of the contract of affreightment which may be 
enforced by process m rem m admiralty, 51 and 
which attaches at the time of the delivery of such 
goods to her agents and owners; 52 the failure of 
the ship to break ground, although it may defeat the 
ship’s lien for freight, as considered infra § 170, 
does not defeat the shipper’s lien for the safe trans¬ 
fer of his goods. 53 This lien has its source in the 
contract of affreightment, 54 and is justified as a 
means by which the vessel, treated as a personality 
or as impliedly hypothecated to secure performance 
of the contract, is made answerable for nonper¬ 
formance. 55 The lien operates alike whether the 
contract of affreightment be by charter party, bill 
of lading, or parol, 56 but, where there is no agree¬ 
ment or contract of affreightment between the par¬ 
ties, a vessel is not subject to a maritime lien as 
security for the performance of a contract to trans¬ 
port a cargo. 57 

The lien on the vessel does not ensue on the mere 
execution of the contract, 58 and under the rule, 
discussed in Admiralty § 26, that no right in rem 
exists where the contract remains wholly executory, 
as long as a contract of affreightment remains whol¬ 
ly executory, the vessel and cargo are subjected to 
no lien which can be enforced by a libel m rem 59 


43. U.S—The Olga S., CCA La, 23 
F.2d 229—McLeod Lumber Co. v. 
Crowley, DC Cal, 8 F 2d 283. 

58 CJ- P 351 note 28 

44. ITS—McLeod Lumber Co. v. 
Crowley, supra 

58 C J p 351 note 29 

45. US —McLeod Lumber Co. V. 
Crowley, supra. 

58 C J. P 351 note 30 

46. U S —Aron v. Luckenbach SS. 
Co, DCN Y., 282 F 937 

47. U.S —Aron v. Luckenbach SS. 
Co, supra 

58 C J p 348 note 68 

48. US—The Arable n, D.C.Cal, 11 
F 2d 304—The City of Alexandria, 
CCNY., 28 F. 202 

49. US—The Arabien, DC Cal, 11 
F 2d 304. 

58 C J P 351 note 32. 

50. U.S.—Inland Waterways Corpo¬ 
ration v. 'Standard Commercial To¬ 
bacco Co, CCALa, 65 F2d 715 

51. U S —Krauss Bros Lumber Co 
v. Dimon S. S Corporation, Wash, 
64 SCt 105, 290 US. 117, 78 L Ed 
216—Belvedere v. Compama Plo- 
mari De Vapores, S A, CAFla, 
189 F.2d 148. 

58 C J. p 351 note 34. 

Lien of: 

Parties under charter see supra §§ 
45, 49. 


Shipowner for freight see infra § 
170 

Shipper for loss occasioned by de¬ 
viation and delay see infra § 
123 

Shipper for loss of, or injury to, 
goods see infra § 159. 

Liens as mutual 

(1) It has been said that only the 
obligations of ship and cargo under 
contract of affreightment are mutu¬ 
al and reciprocal, not the lien result¬ 
ing from breach of those obligations; 
the one lien may come into exist¬ 
ence without the other —Krauss 
Bros Lumber Co. v Dimon S S Cor¬ 
poration, Wash, 54 SCt 105, 290 U, 
S 117, 78 LEd. 216 

(2) It has also been said that the 
lien of a cargo owner on the ship 
is limited by the corresponding and 
reciprocal rights of the shipowner to 
the cargo —Osaka Shosen Kaisha v 
Pacific Export Lbr Co , Or, 43 S Ct 
172, 260 US 490, 67 LEd 364—Bel¬ 
vedere v Compama Ploman De Va¬ 
pores, S. A, CAFla, 189 F 2d 148. 

52. U S —The Capitame Faure, C C. 
AN.Y, 10 F 2d 950, certiorari de¬ 
nied Societe de Navigation k Va- 
peur France Indo-Chme v Cooper, 
46 SCt 634, 271 U.S 684, 70 LEd 
1150—Pearce v. The Thomas New¬ 
ton, DC.NC, 41 F 106. 
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53. U S —The Capitame Faure, C C 
ANY, 10 F,2d 950, certiorari de¬ 
nied Societe de Navigation A Va- 
peur France Indo-Chine v Cooper, 
46 SCt 634, 271 US 684, 70 LEd 
1150 

54. US —Krauss Bros. Lumber Co. 
v. Dimon S S Corporation, Wash, 
54 SCt. 105, 290 US 117, 78 LEd 
216 

55. U.S —Krauss Bros Lumber Co 
v. Dimon S S Corporation, supra 

56. Alaska—Miners' Co-op Assoc 
v. The Monarch, 2 Alaska 383 

57. U.S —Belvedere v. Compama 
Ploman De Vapores, S A., C A 
Fla, 189 F.2d 148 

58 C J. p 352 note 44. 

58. U S —Krauss Bros Lumber Co. 
v Dimon S. S Corporation, Wash, 
54 SCt 105, 290 US 117, 78 LEd 
216—Osaka Shosen Kaisha v Pa¬ 
cific Export Lbr. Co, Or, 43 S Ct 
172, 260 US, 490, 67 LEd 364- 
Belvedere v. Compama Ploman De 
Vapores, S A, CAFla, 189 F 2d 
148 

59. U S —Belvedere v Compama 

Ploman De Vapores, S. A, supra— 
Todd Shipyards Corporation v The 
City of Athens, D C Md„ 83 F Supp 
67, petition denied, CA, Acker v. 
The City of Athens, 177 F 2d 961. 

38 QJ, P 1230 note 80. 
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Accordingly, there is no lien on a vessel for breach 
of a contract of affreightment unless the goods are 
delivered to the ship or to someone authorized to 
act for her. 60 Thus, the vessel is not subject to 
a maritime lien for breach of contract by failing to 
call for the cargo 61 or proceed to the designated 
berth for loading, 62 or receive and load the cargo 
in whole or in part, 63 even though the cargo was 
later loaded thereon. 64 Receipt of part of the cargo 
called for by the -contract does not entitle the 
shipper to a lien on the vessel for damages caused 
by its refusal to receive the rest of the cargo called 
for by the contract. 65 

A state statute may create a lien in rem on a 
domestic vessel for breach of such contracts of the 
owner as would give a right of suit in personam. 66 

What law governs . Since the right to a mari¬ 
time lien is generally controlled by the lex loci con¬ 
tractus, where the lien does not exist in the place 
of the contract, it will not be allowed in another 
country, although the law of the place where suit 
is brought would otherwise sustain it 67 Thus, m 
order that a lien may attach under the provisions of 
a state statute, the contract must arise in the state, 68 


and the lien does not attach where there is a 
breach of a contract, which, although to be per¬ 
formed within the state, was made in another 
state. 69 

§ 111. Bills of Lading 

As a general rule, the bill of lading In transporta¬ 
tion of goods by water Is an acknowledgment by the 
master or owner of the vessel of the receipt of specified 
good’s to be carried on the terms stated. It is both a 
receipt and a contract. 

The bill of lading in transportation of goods by 
water generally is in substance a written acknowl¬ 
edgment by the master or owner of the vessel that 
he has received such goods as it describes for the 
voyage stated, to be carried on the terms stated, and 
delivered to the persons specified m the bill. 70 It 
is twofold in its character: It is a receipt as to the 
quantity and description of the goods shipped; and 
it is a contract to transport and deliver the goods to 
the consignee or other person therein designated 
on the terms specified in the instrument; 71 and its 
office is to provide for the rights and liabilities of 
the parties with reference to the contract to car¬ 
ry. 72 It is a contract of bailment, 73 one of the most 
distinctly maritime of all contracts. 74 A bill of 


60 . U S.—Belvedere v. Compama 
Ploman De Vapores, 'S. A, CA. 
Fla, 189 F 2d 148—Todd Shipyards 
Gorp v. The City of Athens, D C 
Md., 83 F Supp 67, petition denied, 
C A, Acker v. The City of Athens 
177 F2d 961—The Garonne, Alaska, 
160 F. 847, 87 CCA 661—The Car¬ 
oline Miller, DCN.Y, 53 F 136. 

Union, of ship and cargo 

Affreightment contract gives cargo 
right to lien on vessel only where 
there is union of ship and cargo — 
Krauss Bros. Lumber Co. v. Dimon 
S. S Corporation, Wash, 54 S Ct 105, 
290 US 117, 78 LEd. 216—Belvedere 
v Compama 'Ploman De Vapores, S. 
A, C A Fla., 189 F.2d 148. 

Cost of making delivery 

There is no lien for the cost of 
making delivery, where the goods are 
not received or carried—The Garon¬ 
ne, Alaska, 160 F 847, 87 CCA 651 
Owner of a cargo has no lien on 
the vessel until the cargo or some 
portion thereof has been laden on 
board or delivered to the master — 
The Arabien, D C Cal., 11 F.2d 304— 
58 C J. P 352 note 39. 

61. US—The Trader, DCS.C., 17 
F 2d 623 

62. U.S —The Saturnus, D C N Y , 
242 F 173, affirmed 250 F. 407, 162 
CCA. 477, 3 ALE 1187, certiorari 
denied 38 S.Ct. 583, 247 U.S. 521, 62 
LEd 1247. 

63. U S —Krauss Bros. Lumber Co, 
v. Dimon S, S. Corporation, Wash., 


54 SCt 105, 290 U.S 117, 78 LEd. 
216—Belvedere v Compama Plo- 
man De Vapores, S. A, C A Fla., 
189 F.2d 148 

64. US —The Saturnus, D C N.Y., 
242 F. 173, affirmed 250 F 407, 162 
CCA. 477, 3 ALR. 1187, certio¬ 
rari denied 38 SCt 583, 247 US. 
521, 62 LEd 1247 

65. U S —Osaka Shosen Kaisha v 
Pacific Export Lumber Co, Or., 43 
S Ct. 172, 260 U S 490, 67 L Ed 364. 

66. 'U S —The Energia, D C.Wash , 
124 F 842 

67. Mich—Turner v. Lewis, 2 Mich. 
350 

What law governs: 

Contracts of affreightment gener¬ 
ally see supra § 107 
Maritime liens geneially see Mari¬ 
time Liens § 4. 

68. Ind—Coplinger v. The David 
Gibson, 14 Ind, 480. 

58 C J. p 352 note 48 

69. Mich—Turner v. Lewis, 2 Mich. 
350. 

70. U.S—Bank of Taiwan v. Union 
Nat. Bank of Philadelphia, C.C.A 
Pa, 1 F 2d 65. 

58 C J. p 358 note 50. 

Master's copy or ship’s hill see in¬ 
fra § 113. 

What law governs see supra § 107 
Bill of lading Imports receipt of 
goods to be transported and delivered 
at place of destination —Strohmeyer 
& Arpe Co v American Line S. S 
Corp, CC.AN.Y, 97 F 2d 360. 


* 

As contract 

(1) Bill of lading under which 
shipment moved constitutes a con¬ 
tract between parties—Fadex Chem¬ 
ical Corporation v. Lorentzen, 44 N 
Y S 2d 789. 

(2) Other similar statements or 
definitions see 58 C.J p 368 note 50 
[a]. 

“Manifest” distinguished 

“A manifest is a declaration of the 
entire cargo, a bill of lading is a 
declaration of a specific part of the 
cargo. A manifest is essentially a 
summary of all the hills of lading.” 
—New York, etc, SS Co v U. S, D 
CNY, 125 F. 320, reversed on other 
grounds 26 SCt. 327, 200 U.S. 488, 
50 LEd 569. 

71. US—Pollard v. Vinton, Ky., 105 
US 7, 26 LEd 998—Ortega & 
Emigh v Grace Line, D C Cal., 72 
FSupp. 302—The Jean Jadot, DC 
N.Y., 14 F.Supp. 16L 

58 C J. p 359 note 5L 

72. U S —The Santa Ana, Wash., 154 
F. 800, 84 CC.A. 312. 

73. US.—The Idefjord, D.CN.Y, 31 
FSupp. 667, reversed on other 
grounds, CCA., 114 F 2d 262, cer¬ 
tiorari denied Den Norske Amen- 
kalinje A/S v Blumenthal Import 
Corp, 61 S Ct. 175, 311 U.S. 707, 85 
LEd. 459 

Mass —Blanchard v. Page, 8 Gray 
281. 

74. U.S.—:Hidalgo Steel Co. v. 
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lading is a document of dignity, 75 and courts should 
do everything' possible to preserve the integrity 
thereof in international trade. 76 While, as con¬ 
sidered infra § 113, no particular form may be re¬ 
quired for a bill of lading, a dock receipt is not in 
legal effect a negotiable bill of lading 77 

As receipt exclusively . A bill of lading which 
both parties intend shall operate as receipt rather 
than as a contract of carriage has the legal effect 
of a receipt. 78 Such an intent is found when the 
shipper is the charterer, 79 and may equally be 
found where the shipper is a subcharterer. 80 Thus, 
a bill of lading, issued after the contract of car¬ 
riage was entered into, 81 or one issued by a master 
to a charterer, who has contracted for the full ca¬ 
pacity of the ship, 82 is merely a receipt for goods to 
be transported, and not a contract. Likewise, a 
bill of lading, given by the master to a sub¬ 
charterer which left blank the space provided for 
insertion of the freight rate, is a receipt rather than 
a contract of carnage. 83 


Ship’s bill is a bill of lading retained by a ship, 
designed only for information and convenience, and 
not for evidence, as between the parties, of what 
constituted their agreement 84 

Clean bills of lading. A clean bill of lading has 
been variously defined as one which contains noth¬ 
ing in the margin qualifying the words m the bill of 
lading itself, 85 or one which is silent as to the mode 
of stowing the goods, 86 and which contains no ex¬ 
ceptions as to the liability of the master except the 
usual one of the dangers of the sea. 87 It imports 
that the goods are to be safely and properly stowed 
under deck. 88 

§ 112. - Issuance 

a. Duty to issue 

b. Persons entitled to receive bill 

c. Who may execute 

a. Duty to Issue 

A shipper of goods is entitled to a bill of lading as 
a matter of right. 


Moore, etc., Co, DC NT, 298 F 
331. 

Admiralty jurisdiction over contracts 
of affreightment generally see Ad¬ 
miralty § 30. 

75. US—The Carso, DCNT, 43 F 
2d 736, modified on other grounds, 
CCA., 63 F.2d 374, certiorari de¬ 
nied Navigazione Libera Tnestma 
v. Molmelli Giannusa & Rao, Inc., 
52 S Ct. 140, 284 U S 679, 76 L Ed 
574—The Idefjord, DCN.T, 31 F 
Supp 667, reversed on other 
grounds, CCA., 114 F2d 262, cer¬ 
tiorari denied Den Norske Amen- 
kalinje A/S v. Blumenthal Import 
Coro, 61 SCt. 175, 311 US. 707, 85 
LEd. 459. 

Sanctity of hill of lading 

U.S —General Foods Sales Co. v. The 
Felipe Camarao, D.C.N.T., 82 F. 
Supp 622. 

76. US—The Carso, DCNT, 43 F 
2d 736, modified on other grounds, 
CCA., 53 F2d 374, certiorari de¬ 
nied Navigazione Libera Tnestma 
v. Molmelli Giannusa & Rao, Inc, 
52 S.Ct 140, 284 US. 679, 76 L.Ed 
574—The Idefjord, DCN.T., 31 F. 
Supp. 667, reversed on other 
grounds, CCA., 114 F.2d 262, cer¬ 
tiorari denied Den Norske Amen- 
kalinje A/S v. Blumenthal Import 
Corp., 61 S.Ct. 175, 311 U.S. 707, 85 
L.Ed 459. 

77- N.T —Chandler Motor Car Co. v 
United Fruit Co., 216 N.T.S. 413, 
127 Misc 432. 

68 C J. p 359 note 59. 

78, U S.—Flat-Top Fuel Co. v Mar¬ 
tin, CCAN.T., 85 F.2d 39, certio¬ 
rari denied 57 SCt. 110, 299 US 

/585, 81 LEd. 431. 


Bill sent to shipper after loss 

Where evidence failed to show that 
original bill of lading which was 
mailed to shipper of cargo subse¬ 
quent to sinking of barge was a part 
of the contract of carnage, bill of 
lading could be regarded only as a 
receipt for the cargo and its provi¬ 
sions would not apply —American 
Agr. Chemical Co. v O'Donnell 
Transp. Co., DC.NT, 62 FSupp 239. 

79. U S -Flat-Top Fuel Co v Mar¬ 
tin, CC.ANT, 85 F 2d 39, certio- 
ran denied 57 SCt. 110, 299 US 
585, 81 LEd 431. 

Effect and construction of charter 
party in connection with bill of 
lading see supra § 32 
4 *. . a bill of lading, while in 

the hands of the charterer [supply¬ 
ing his own cargo] is usually merely 
a receipt of goods, but may be evi¬ 
dence of a contract adding to or 
varying the contract . . . con¬ 

tained in the charter party/'—The 
Insto, DCNT, 43 FSupp 29, 32, af¬ 
firmed, C.C A , Middleton & Co (Can¬ 
ada) Limited v. Old Dominion S. S. 
Corp, 137 F 2d 619, certiorari denied 
64 SCt. 432, 320 US. 802, 88 LEd 
484 

Charter party containing terms for 
barge service 

U S —Petition of Howard, D.C.N T, 
53 F.Supp 556. 

80. U.S—Flat-Top Fuel Co. v. Mar¬ 
tin, CCANT, 85 F2d 39, certio¬ 
rari denied 57 <S Ct. 110, 299 U S 
585, 81 L.Ed. 431. 

81. U.S—The Mar Mediterraneo, D. 
C.N.T., 1 F 2d 459. 
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82. U.S.—Petition of Howard, D C 
NT, 53 FSupp. 556. 

58 CJ p 359 note 61. 

83. US —Flat-Top Fuel Co v Mar¬ 
tin, CCANT, 85 F 2d 39, certio¬ 
rari denied 57 SCt. 110, 299 US 
585, 81 LEd 431. 

84. US—The Thames, N.T., 14 
Wall 98, 105, 20 LEd. 804. 

Operation and effect of ship's bill see 
infra § 113. 

85. U S.—Givaudan Delawanna, Inc 
v. The Blijdendijk, D.CNT, 91 F 
Supp 66 3—Thomas Roberts & Co 
v. Calmar S. S Corp., D.C.Pa., 59 
FSupp. 203 

58 C.J. p 359 note 62. 

86. U S —Givaudan Delawanna, Inc 
v. The Blijdendijk, D.C.N.T., 91 F. 
Supp. 663. 

58 C J. p 359 note 63. 

Bill with no reference to loading on 
deck 

US—The St. Johns N. F., CCAN 
T„ 272 F. 673. 

87. U S —The Delaware, Cal., 14 
Wall. 579, 20 L Ed 779. 

88. U S.—Givaudan Delawanna, Inc 
v. The Blijdendijk, DCN.T., 91 F 
Supp. 663—Thomas Roberts & Co 
v Calmar S. S. Corp., DC.Pa, 59 
F Supp 203. 

58 CJ p 359 note 65. 

On-deck carriage of goods such as 
wool is negatived by clean bill of 
lading.—The Idefjord, C C A.N.T , 
114 F.2d 262, certiorari denied Den 
Norske Amerikalinje A/S v. Blumen¬ 
thal Import Cotp, 61 S.Ct. 175, 311 
U.S. 707, 85 L.Ed. 459. 
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Sometimes by reason of statute or long established 
usage, 89 a shipper of goods on a vessel is entitled 
as a matter of right to a bill of lading, 90 and the 
master is bound to give one when goods are laden 
on board, even if the freight is not agreed on, 91 or 
there is a dispute about it, 92 or the shipper has not 
submitted a correct bill as required by the contract 
of affreightment 93 Where the quantity of a cargo 
is uncertain, however, the master is not bound to 
sign bills of lading stipulating freight on a fixed 
amount, but may tender the usual bill of lading, 
specifying the quantity of the cargo as “more or 
less,” 94 or inserting in the bill, “vessel not responsi¬ 
ble for difference m weight,” 95 a phrase substantial¬ 
ly equivalent to “weight unknown;” 96 and although, 
when true bills of lading are presented, the master 
cannot make any indorsement impairing their ne¬ 
gotiability, he may, before signing, indorse a cor¬ 
rection of any errors in bills of lading presented to 
him, 97 and, where the master claims demurrage, he 
has the right to give notice of the claim in, or by 
indorsement on, such bill, so as to charge a trans¬ 


feree with such notice. 98 If the bill 'is not issued 
when the goods are loaded, the shipper is entitled to 
the bill as it would have been at that time, 99 al¬ 
though in the meantime the goods have been dam¬ 
aged or destroyed. 1 Where a shipper had the op¬ 
tion of shipping under a regular bill of lading or 
under a parcel tariff, but chose the latter course, 
he is not entitled to receive the bill of lading con¬ 
tract. 2 

b. Persons Entitled to Receive Bill 

The bill of lading should be given to the person en¬ 
titled thereto. 

The bill of lading must be given to the person en¬ 
titled to it, who is ordinarily the owner of the car¬ 
go, 3 or the person who has the usual evidence on 
which suoh bills are customarily delivered. 4 How¬ 
ever, the bill of lading does not represent goods or 
merchandise, when shipped on board a vessel, unless 
it has been delivered to the true owner of the mer¬ 
chandise. 5 


89. TJ S —Aktieselskabet Bruus- 

gaard v Standard Oil Co, C€ AN 
Y, 283 F 106—U S v. Biwell, N 
Y, 250 F 939, 163 CCA 189, cer¬ 
tiorari denied 39 S.Ct 8, 248 US 
564, 63 Li Ed 423 

58 C J p 359 note 67 [a]. 

Baxter Act 

The policy declared in the provi¬ 
sion of the Harter Act, 46 U S C A. § 
193, making it the duty of the owner, 
master, or agent of any vessel trans¬ 
porting merchandise to issue to the 
shipper a bill of lading was held to 
be inapplicable to private earners — 
Koppers Connecticut Coke Co v. 
James McWilliams Blue Line, CCA 
NY, 89 F2d 865, certiorari denied 
James McWilliams Blue Line v Hop¬ 
pers Connecticut Coke Co, 58 S Ct. 
25, 302 US 706, 82 L Ed. 545 
Penalty under Harter Act see supra 
§ 103 a. 

90. U S —The Capitaine Faure, C C 
A.N.Y., 10 F 2d 950, certiorari de¬ 
nied Societe de Navigation A Va¬ 
pour France Indo-Chine v Cooper, 
46 SCt 634, 271 US, 684, 70 L Ed. 
1150. 

58 C.J p 359 note 67. 

Implied agreement to issue custom¬ 
ary bill of lading see supra 9 106 c. 
Clean, bill of lading 
Where noting, appeared on gov¬ 
ernment bill of, lading to qualify its 
printed terms, and according . to 
printed terms conditions m carrier’s 
usual bill of lading were incorporated 
therein, bill of lading issued by car¬ 
rier was a ‘tolean biU of lading" and 
complied, with agreement that, no 
goods were bo he, loaded unless ear¬ 
ners could supply government with 
clean bill of, lading/ an,d it wa$, none 


the less so because of the incorpora¬ 
tion—Thomas Roberts & Co. v. Cal- 
mar S S Corp., DC Pa., 59 F Supp. 
203 

Cargo on lighter necessary for load¬ 
ing 

Where it was necessary m order to 
load cargo on ship to use lighters, 
shippers became entitled to bills o± 
lading at time lighters were secured 
alongside the ship and the loading 
operations commenced —Mackey v. 
U S, DCNY, 83 F Supp 14, af¬ 
firmed, C.A, 197 F.2d 241. 

91. U S —The May Flower, D.C.Me , 
16 F.Cas No 9,346, 3 Ware 300. 

92. U.S—The May Flower, supra 

93. U S —Hansen v American Trad¬ 
ing Co, Me, 208 F 884, 126 CCA. 
44 

58 C J. P 3 60 note 71 

94. U S —The Alonzo, D C Me , 1 F 
Cas No 257, 1 Hask 184—The May 
Flower, D C Me , 16 F Cas No 9,346, 
3 Ware 300. 

95. U S —McKay v Ennis, D.C N.Y , 
37 F 229 

58 C J. p 360 note 73. 

96. U S —McKay v. Ennis, supra 
Operation and effect of recitals as to 

quantity and weight generally see 
infra § 113 

97. U S.—r-Lightbume v. The Tongoy, 
DC Ala., ,55 F.,339. 

98. U.S —Watt v Cargo of Lumber, 
NY, 161 F. 104, 88 C.C.A 268 

,99. U.S^Oceah 1 $S. Co, Ltd. v. U. 
■S Steel Products Co, N.Y, 239 F. 
823,, 152 CCA 609, certiow* de¬ 
nied 37 SCt 650, 244 U.S. 652,, 61 
LEd 1373. 


1- US.—Ocean SS Co., Ltd. v. U 
S Steel Products Co., supra 
58 C J. P 360 note 78. 

Damage to cargo on lighter secured 
to ship 

Where the use of a lighter was 
necessary to load cargo on the vessel, 
the bill of lading is presumed issued 
and dated as of the time the lighter 
was secured alongside the vessel and 
loading operations commenced, free 
of notations written on the face of 
the bill concerning loss and damage 
which occurred while the lighter was 
secured to the ship and in the control 
and custody of the charterer,—Mack¬ 
ey v. U. <S, DCNY, 83 F Supp. 14, 
affirmed, C.A, 197 F.2d 241. 

2. US —Hugetz v Compama Tras- 
atlantica, CC.A.N.Y, 270 F. 90 

3. NY.—Blossom v. Champion, 37 
Barb 554 

4. US —Blossom v Champion, su¬ 
pra 

Master’s receipt 

Where such an established custom 
has long prevailed at the port of 
shipment the bill should be delivered 
only to the person holding the receipt 
of the master or agent.—Blossom v 
Champion, supra 

5. “US —Blossom v. Champion, su¬ 
pra. 

Power to change title 

It is not m power of a common 
carrier to change the title to mer¬ 
chandise shipped on board a vessel 
by the delivery of a bill of lading 
" to one not the owner or possessed of 
the apparent right of ownership or 
of disposal as agent —Blossom v. 
Champion, supra. 
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c. Who May Execute 

(1) In general 

(2) Master 

(3) Charterers and subcharterers 

(4) Ratification 

(1) In General 

In order to be effective to bind the owner of the 
vessel, the bill of lading must be executed by the owner 
or his duty authorized agent. 

While a shipper has an absolute right to a bill of 
lading, he must secure it from the properly au- 
thorized person. 6 In general the bill may be exe¬ 
cuted by the owner of the vessel, 7 or by anyone duly 
authorized by the owner; 8 and, so where the gov¬ 
ernment has authorized the operator of a govern¬ 
ment-owned vessel to sign and deliver a bill of lad¬ 
ing, it is 'bound by the bills issued 9 Where it was 
apparently done in the general course of business, 
the agent of a railroad carrier has been held au¬ 
thorized to sign export bills of lading for an ocean 
carrier, 10 and a bill issued by a railroad carrier 
for transportation of goods by rail and water is 
binding on the connecting carrier by water. 11 An 


instrument signed only by the shipper 12 or his 
agent 18 is not ordinarily a good bill of lading, al¬ 
though purporting to be one; 14 and a bill of lading 
signed only by the brokers who procured the cargo 
is of no effect as against a prior regular bill of lad¬ 
ing signed by the master and owner of the boat. 15 
A bill of lading signed by a duly authorized agent 
as such binds the principal, 16 but imposes no per¬ 
sonal liability on such agent. 17 

(2) Master 

Ordinarily a bill of lading signed by the master of 
the vessel binds the owner and the vessel. 

Although it has been held that the captain of a 
vessel cannot bind the owner by signing bills of 
lading, unless he is clothed with express authority 
for that purpose, or authority implied by the usual 
course of employment or a subsequent assent, 18 
masters are commonly held to be authorized to 
execute bills of lading, binding on the owner and 
the vessel, 19 notwithstanding the ship is under char¬ 
ter to a third person, 20 where the bill contains no 
reference to the charter party or to the owner; 21 
and a bill of lading, signed by the master of a ves- 


6. U S.—Aktieselskabet Bruus- 

gaard v Standard Oil Co , C C.A.N. 
Y, 283 F 106 

7. NT—Rawls v. Deshler, 4 Abb 
Dec 12, 3 Keyes 572, 3 Transcr.A 
91, 33 How Pr. 611. 

58 C J. p 360 note 89. 

8. U.S—U S v. Middleton, CCA 
SC, 3 F.2d 384, certiorari denied 
45 SCt. 463, 267 US. 603, 69 L.Ed 
809 

58 C J. p 360 note 90. 

Proof of authority 
Where it was conceded that many 
other bills of lading- m evidence were 
issued by shipowner's ag-ent and that 
they were signed by the same per¬ 
son who signed clean bill of lading 
purchased by libelant m due course, 
relying on statements m bill that 
goods were on board vessel, that per¬ 
son's agency and authority to issue 
bills of lading m behalf of shipown¬ 
er was established —The Manuel 
Arnus, DC NT,, 23 FSupp. 770 

9. US —V S v. Middleton, CCAS, 
C, 3 F 2d 384, certiorari denied 45 
SCt 463, 267 US. 603, 69 L Ed 
809 

10. U.S —Lroma Fruit Co v Interna¬ 
tional Nav -Co, CCANT, 11 F 2d 
124, certiorari denied 46 S Ct 471, 
270 US 662, 70 LBd 787 

11. N T.—D'Utassy v Mallory SS 
Co, 147 N.YS. 313, 162 App Div. 
410 

12. Ind —Babcock v. Orbison, 25 
Ind 75 

N.Y.—Gage v. Jagueth, 1 Bans 207. 

13. N.Y —Covill v. Hill, 4 Den. 323, 


reversed on other grounds 1 NY 
522. 

14. Ind—Babcock v. Orbison, 25 
Ind 75. 

58 C J. p 360 notes 94, 95 

15. U S —Vandover v Wilmot, D C. 
N.Y, 28 FCas No 16,848, 10 Ben. 
223. 

16. U S —Dietrich v. U. S Shipping 
Board Emergency Fleet Corpora¬ 
tion, CCANT, 9 F 2d 733. 

17. U.S.—E I Du Pont De Nemours 
& Co v. Barge Carriers, DCFla, 
55 FSupp. 728. 

Liability of agent under contract of 
affreightment generally see supra 
§ 106 c. 

War Shipping Administration as 
agent 

Where bill of lading was signed by 
defendant as agent for master, who 
was agent for federal government 
and bill of lading was labeled war¬ 
shiplading and provided that if ship 
was not owned by or chartered by 
demise to the War Shipping Admin¬ 
istration or company designated, bill 
of lading would take effect only as a 
contract with owner or demise char¬ 
terer as principal, made through 
agency of War Shipping Administra¬ 
tion or company designated which 
acted as agent only and was under 
no personal liability, shipper was put 
on notice that ship was not owned or 
chartered by demise to defendant and 
having accepted bill of lading plain¬ 
tiffs could not predicate defendant's 
liability thereon.—Federated Trading 
Corp v. United Fruit Co., 93 N.Y S 2d 
841. 


18. R I—Nichols v. De Wolf, 1 HI 
277 

19. U S —The Capitaine Faure, C C 
A N.Y., 10 F 2d 950, certiorari de¬ 
nied Societe de Navigation a Va- 
peur France Indo-Chme v Cooper, 
46 SCt. 634, 271 U.S. 684, 70 LEd. 
1150 and Societe de Navigation <j 
V apeur France Indo-Chme v Har¬ 
risons & Crossfield, 46 S Ct. 634, 271 
US 684, 70 LEd 1150—Epstein v 
U S, DC.N.Y, 86 F.Supp. 740. 

58 C J. p 361 note 99 
Master, as used in definition of ’bill 
of lading, as a written acknowledg¬ 
ment, signed by the master, that he 
has received goods, etc, stands for 
anyone authorized to bind the vessel 
or carrier—The Guiding Star, Ohio, 
62 F 407, 10 CCA. 454. 

20. US —The -Capitaine Faure, C.C 
ANY, 10 F.2d 950, certiorari de¬ 
nied Societe de Navigation & Va- 
peur France Indo-Chine v Cooper, 
46 SCt 634, 271 U.S 684, 70 LEd 
1150—Gans S S Line v Wilhelm- 
sen, CCA NY, 275 F. 254, certio¬ 
rari denied 42 S.Ct. 97, 257 US 655, 
66 LEd. 419. 

As between shipper and owner 

master acts for owner—Venezuelan 
Meat Export Co. v. U. S„ D C Md, 12 
F.Supp. 379. 

21. U S.—Venezuelan Meat Export 
Co v. U S, supra 

Master acting for charterer 

(1) Shipowner was bound to ship¬ 
per under bills of lading signed by 
master of vessel, as regards liability 
of owner for damage to cargo, even 


906 



80 C.J.S. 


SHIPPING 


§ 112 


sel in his own name in the usual course of employ¬ 
ment, will bind the owner, 22 although the vessel at 
the time is under a charter under which there is no 
provision for the signing of such bills by him 23 
Where, however, the charter is a demise of the ship, 
as considered supra § 34, it has been said that the 
shipowner is not liable on bills of lading signed by 
the master 24 When the owner signs, the signature 
of the master is unnecessary. 25 

The authority of the master to issue bills of lading 
is for ordinary bills 26 The master has no implied 
authority to sign a blank bill of lading, and, if he 
does, it is not binding on the owner; 27 nor has he 
authority to contract on the owner liabilities proper¬ 
ly devolving on others. 28 So a master has no power 
to bind the owners or the ship by a false bill of lad¬ 
ing, whether the falsity is with relation to the 
amount of goods shipped or the date of the ship¬ 
ment, 29 and under no circumstances can a master of 
a vessel charge the vessel or her owner by signing 
a bill of lading for goods which are not on board 30 

Proof of authority , Proof of a practice of the 
captain of a vessel to sign bills of lading for articles 
delivered at one port is no proof of authority to 
sign bills for a different port. 31 


Liability of charterers on master’s bill The char¬ 
terers of a vessel are liable on a bill of lading 
signed by the master under their authority, 32 or 
with their consent. 33 

(3) Charterers and Subcharterers 

A charterer as such is not an agent to sign a bill 
of lading. 

A charterer, as such, is not an agent to sign bills 
of lading, 34 and so a subcharterer is without power 
to bind the ship by bills of lading signed by him. 35 
A bill of lading signed by a charterer is not equiva¬ 
lent to one signed by the master, with respect to 
the liability of the ship, although the charter party 
required the master to sign bills of lading, and, un¬ 
der the owner's instructions, he refused to do so 36 
A loading agent of the charterer has no authority to 
issue a bill. 37 

(4) Ratification 

An unauthorized bill of lading may be made binding 
and effective by ratification. 

Bills of lading which have been issued by unau¬ 
thorized persons and before arrival of the ship may 
be ratified by the master, 38 and his approval with 
full knowledge of all the facts by signing, 39 or 


if under charter party master was 
acting for charterer only, since ship¬ 
per, who had no knowledge of terms 
of charter party, could assume that 
master was shipowner’s general 
agent and had general authority to 
sign bills of lading on behalf of ship¬ 
owner.—Venezuelan Meat Export Co 
v. U. S , supra. 

(2) Charter party provisions that 
charterers agreed to indemnify own¬ 
ers from liabilities arising out of 
signing of bills of lading by mas¬ 
ter and that master would act as 
agent of charterers m signing bills 
of lading are immaterial —Venezue¬ 
lan Meat Export Co. v U. S, supra 

22. US.—The Niagara, DC.NY., 297 
F. 667, affirmed, CCA., 297 F. 670 

Ala.—McTyer v Steele, 26 Ala 487. 
58 C.J. p 36X note 2. 

23. U.S—The Mary Bradford, DC. 
NY, 18 F. 189, affirmed, C.C, 23 
F 733 

24. UjS —The Capitalne Faure, C C 
AN.Y., 10 F 2d 950, certiorari de¬ 
nied Societe de Navigation 8 l Va- 
peur France Indo-Chine v. Cooper, 
46 S.Ct 634, 271 U.S 684, 70 L Ed 
1150 and Societe de Navigation Si 
Vapeur France Indo-Chine v. Har¬ 
risons & Crossfield, 46 S Ct 634, 271 
U.S 684, 70 L.Ed. 1150. 

25. N.Y.—Rawls v. Deshler, 4 Abb. 
Dec. 12, 3 Keyes 572, 3 TranscrA. 
91—Dows v. Greene, 32 Barb. 490, 
16 Barb. 72, affirmed 24 N.Y. 638. 


26. U S —Epstein v. U S , D C.N Y , 
86 FSupp 740 

27. U S —The Joseph Grant, D C 
Wis , 13 F Cas No 7,538, 1 Biss 193 

28. U S —Epstein v. U. S, D C.N Y , 
86 FSupp. 740. 

29. U S —The Isola di Procida, D C. 
NY., 124 F 942. 

58 C J p 361 note 11 

30. U.S —Missouri Pac R Co. v 
McFadden, Tex, 14 S Ct 990, 154 
U.S 155, 38 LEd 944 

La—Fearn v. Richardson, 12 La.Ann 
752 

58 C J. p 361 note 12. 

31. R I —Nichols v. De Wolf, 1 R.I 
277 

32. U S —Pendleton v. Benner Line, 
N.Y, 38 SCt 330, 246 US. 353, 62 
LEd 770 

N.Y—McPherson v Cox, 86 NY 472 
Agent for master 

Where bills of lading were on char¬ 
terer's regular forms and bore signa¬ 
ture of charterer's agent over the 
words “agents for Master," and such 
agent had been authorized in writ¬ 
ing by captain to sign bills of lading 
on behalf of vessel, and agent had 
attended to detail work of clearing 
shipments for charterer, and issu¬ 
ance of bills had been preceded by 
freight contracts entered into by 
charterer in the United States cover¬ 
ing more than 90 per cent of the car¬ 
go, such bills were binding not only 
on the vessel and owner but also on 
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charterer—Mente & Co. v. Isthmian 

S S Co, DCNY, 36 F.Supp 278, af¬ 
firmed, C.C A, The Quarrmgton 

Court, 122 F 2d 266 

33. U.S—The Poznan, DCNY., 276 
F 418 

34. U S —Aktieselskabet Bruus- 

gaard v Standard Oil Co , D.C N 
Y., 274 F. 996, affirmed, CCA., 283 
F. 106. 

35. U S —The Capitaine Faure, D C. 
NY, 1 F 2d 406, modified on other 
grounds, CCA, 10 F 2d 950, certio¬ 
rari denied Societe de Navigation & 
Vapeur France Indo-Chine v Coop¬ 
er, 46 SCt. 634, 271 U.S 684, 70 L 
Ed 1150 

36. US—The Esrom, C C.A.N Y , 
272 F 266, certioran denied 42 S 
Ct 47, 257 US. 634, 66 LEd 408 

37. U.S —Aktieselskabet Bruus- 

gaard v Standard Oil Co, C.C A N 
Y, 283 F 106 

38. U S —The Capitaine Faure, C.C 
ANY, 10 F2d 950, certiorari de¬ 
nied Societe de Navigation & Va¬ 
peur France Indo-Chine v Cooper, 
46 S.Ct 634, 271 U.S. 684, 70 LEd. 
1150 and Societe de Navigation a. 
Vapeur France Indo-Chine v. Har¬ 
risons & Crossfield, 46 SCt, 634, 271 
US 684, 70 LEd. 1150. 

58 C J. p 362 notes 20-26. 

39. U S.—The Capitaine Faure, C C. 
AN.Y, 10 F 2d 950, certiorari de* 
med Societe de Navigation &, Va* 
peur France Indo-Chine v. Cooper, 
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verbally assenting to, 40 or subsequently saying that 
he authorized 41 such bills, constitutes a ratification 
binding on the vessel. The master ratifies unau¬ 
thorized bills of lading covering goods on board 
by sailing, 42 but such ratification does not extend 
to bills issued for goods not laden. 43 A carrier rati¬ 
fies and is bound by export bills requiring refrigera¬ 
tion of goods to their destination by receiving and 
carrying the shipments. 44 

§ 113. --Validity, Construction, Opera¬ 

tion, and Effect 

a Requisites and validity 
b. Construction 
c Operation and effect 


a. Requisites and Validity 

Bills of lading m the carnage of goods by water 
must be just and reasonable and conform to statutory 
requirements. 

Although a bill of lading is subject to statutory re¬ 
quirements, 45 and must conform to and not violate 
such requirements, 46 m the absence of a statute to 
the contrary no particular form is prescribed for a 
valid bill of lading 47 A bill of lading must be just 
and reasonable, 48 and if unjust or unreasonable, 
the court has power to excuse compliance there¬ 
with, 49 or, under some statutes, it may be corrected 
by the supervising board 60 A bill issued by an un¬ 
authorized person is invalid, 51 but the fact that the 
master does not place the word “master” after his 
signature does not affect the validity. 52 The bill 


46 set 634, 271 US 684, 70 L Ed. 
1150 and Socxete de Navigation & 
Vapeur Indo-Chine v. Harrisons & 
Crossfield, 46 S Ct 634, 271 US 
684, 70 LEd. 1150 

40. U.S —The Capitaine Fanre, C C. 
A.N.Y., 10 F,2d 950, certiorari de¬ 
nied Societe de Navigation & Va¬ 
pour France Indo-Chine v. Cooper,. 
46 SCt 634, 271 U.S 684, 70 LEd. 
1150 and Societe de Navigation & 
Vapeur Indo-Chine v. Harrisons & 
Crossfield, 46 SCt. 634, 271 US. 
684, 70 L.Ed 1150. 

58 C.J. p 362 note 21. 

41. US.—The Capitaine Faure, C C. 
AN.!., 10 F 2d 950, certiorari de¬ 
nied Societe de Navigation & Va¬ 
peur France Indo-Chine v. Cooper, 
46 SCt. 634, 271 U.S. 684, 70 LEd 
1150 and Societe de Navigation a 
Vapeur France Indo-Chine v. Har¬ 
risons & Crossfield, 46 S Ct 634, 
271 U.S 684, 70 LEd. 1150. 

58 C J. p 362 note 22. 

42. U S —The Arabien, D.C.Cal, 11 
F2d 304 

58 CJ p 362 note 24 

43. XJ S —The Arabien, supra 

44. U S.—Loma Fruit Co v. Inter¬ 
national Nav. Co., C C.A.N Y, 11 F. 
2d 124, certiorari denied 46 S.Ct. 
471, 270 US. 662, 70 LEd. 787 

45. U S —George F Pettinos, Inc. v 

Thos & Jno Brocklebank, Limited, 
DC Pa, 65 FSupp. 102—The Vale 
Royal, D.CMd, 51 FSupp 412— 
The Ferncliff, D.C.Md, 22 FSupp. 
728, certified questions answered 
(Smith v. The Ferncliff, 59 S Ct. 615, 
306 U.S. 444, 83 LEd. 862, af¬ 
firmed, C.C A, 105 F 2d 1021— 

Strohmeyer & Arpe Co v Ameri¬ 
can Line B S Corp., DCN.Y, 19 
FSupp. 188—U S v Elwell, NY, 
250 F. 939, 163 CCA 189, certio¬ 
rari denied 39 SCt 8, 248 U.S. 564, 

• 63 L.Ed. 423. 

NVY.—Zomte Products Corp. v Med¬ 
iterranean Nav. Co., S. A., 52 NY. 
S.2d 603, 183 Misc. 962. 


Carriage of Goods by Sea Act 

Ocean bill of lading was held sub¬ 
ject to requirements of 'Carriage of 
Goods by Sea Act —Zonite Products 
Corp. v. Mediterranean Nav Co, S 
A, supra. 

Federal Bills of Lading Act 

(1) Act was held not applicable to 
a biU of lading originating in a for¬ 
eign country.—Archibald, etc, Co v 
Banque Internationale de Commerce, 
214 N.Y.S. 366, 216 App Div 322 

(2) Act was also held not to he ap¬ 
plicable to a bill of lading issued by 
the carrier as a private carrier for 
private carnage —The Robin Gray, 
CCANY., 65 F2d 376, certiorari de¬ 
nied Seas Shipping Co v. Approxi¬ 
mately 3,251,000 Feet Board Meas¬ 
ure of Lumber, 54 SCt 70, 290 US. 
653, 78 LEd 566. 

Harter Act 

Negotiable bills of lading issued by 
a ship's master in international com¬ 
merce with the United States must 
be held subject to Harter Act, in ab¬ 
sence of knowledge to the contrary 
by holder for value—The Ferncliff, 
DCMd, 22 FSupp 728, certified 
questions answered Smith v. The 
Ferncliff, 59 SCt 615, 306 'US 444, 
83 LEd 862, affirmed, CC.A., 105 
F 2d 1021. 

The Shipment Act 

(1) The act was held not to at¬ 
tempt to modify, repeal, or in any 
manner regulate or correct the na¬ 
ture, extent, or provisions of bills of 
lading in any interstate commerce 
shipments —South, etc., American 
Commercial Co. v. Panama R. Co , 199 
NY'S 92, 205 App Div 123, afl2rmed 
142 NE 666, 237 NY. 287. 

(2) Its failure to make regulations 
with respect to bills of lading and 
their restrictions and limitations 
cannot be held to be a removal of the 
restrictions of the first Cummins 
Amendment to the general Interstate 
Commerce Act.—South, etc, Amen- 
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can Commercial Co. v. Panama R 
Co , supra. 

Through bill of lading issued un¬ 
der the former provision of the In¬ 
terstate Commerce Act, 49 USCA. § 
25 (4, 5) was held not, to constitute 
“an arrangement for continuous car¬ 
nage or shipment" within the mean¬ 
ing of the Act—Great Northern Ry 
Co v 'Sullivan, Minn, 55 SCt. 472, 
294 US 458, 79 LEd. 992. 

46. U S —Koppers Connecticut Coke 
Co. v James McWilliams Blue 
Line, CCAN.Y, 89 F.2d 865, cer- 
tioran denied James McWilliams 
Blue Line v. Koppers Connecticut 
Coke Co, 58 SCt. 25, 302 U.S 706, 
82 LEd 545. 

Statute prohibiting false bills of lad¬ 
ing 

U S —The Capitaine Faure, C C. A N. 
Y, io F2d 950, certiorari denied 
SociStd De Navigation A. Vapeur 
France Indo-Chine V. Cooper, 46 
SCt 634, 271 US. 684, 70 L.Ed. 
1150. 

47. Philippine—Wise v. Insular 

Collector of Customs, 49 Philippine 
966. 

48. N Y.—South, etc, American 

Commercial Co. v Panama R. Co., 
142 N.E. 666, 237 NY 287. 

58 CJ. P 364 note 69. 

49. US—The Carso, DCN.Y, 43 F. 
2d 736, modified on other grounds, 
CCA, 53 F 2d 374, certiorari de¬ 
nied Navigazione Libera Tnestma 
v. Molinelli, Giannusa & Rao, Inc, 
52 SCt. 140, 284 US. 679, 76 LEd. 
574—Gelderman v Dollar SS, 
Lines, D.CNY., ii F.2d 398. 

50. N Y —South, etc., American 

Commercial Co v. Panama R Co., 
142 NE. 666, 237 N.Y. 287. 

51. UjS.—C renshawe v Pearce, DC. 
NY., 37 F. 432, reversed on other 
grounds, C C, 43 F 803. 

Who may execute see supra S 112 c, 

52. U.S —Fox v Holt, D.C., 9 F Cas. 
‘ No.5,012, 4 Ben 278, 36 Conn 658. 
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must be dated, 53 and is effective as of the date of 
receipt of the shipment on board the ship, 54 and the 
contract of the parties is not changed by a subse¬ 
quent notation of short shipments. 55 Bills showing 
receipt for shipment dated before arrival of the 
vessel, and stamped “On board/’ after the goods 
were placed on board without indicating the date 
thereof, are issued unlawfully 56 The master can¬ 
not be required to state m 'his bill of lading the 
precise chemical character of the cargo, having no 
authority to do so, 57 nor has he authority to esti¬ 
mate and determine and state m the bill of lading 
the particular mercantile quality of the goods be¬ 
fore they are put aboard; 58 but the shipper may 
require the master to state on the bill the condition 
of the cargo ascertainable by the senses. 59 

A bill of lading issued for goods not actually re¬ 
ceived on board the vessel has been held to be 
void 60 even, as discussed infra § 114, as against a 
bona fide transferee in good faith and for value. 
As considered infra § 123, a bill reserving broad 
rights in the matter of deviation and delay is not 
void as against public policy. 

Consideration for change m bill . Receiving 
freight in advance is a sufficient consideration to 
render a change m the original bill of lading bind¬ 
ing on the parties. 61 

b. Construction 

(1) In general 

(2) Particular clauses 


(1) In General 

Bills of lading In the carriage of goods by water are 
construed in accordance with the general rules applicable 
to the construction of contracts. 

Since, as considered infra subdivision c of this 
section, the bill of loading constitutes the contract of 
the parties, the rules as to the construction of con¬ 
tracts in general, and contracts of affreightment in 
particular, are applicable to the construction of the 
bill of lading 62 Accordingly, a bill of lading, like 
any other commercial instrument, when indefinite m 
its terms, is to be construed reasonably according to 
the presumed intention, to be gathered from the 
situation of the parties and their relations to the 
ship and to each other, 63 and m construing and 
giving effect to the provisions, the conditions and 
circumstances which the evidence proves were 
known to the parties and contemplated by them m 
making it are to be taken into consideration. 64 The 
provisions must all be construed together 65 and as 
consistent with each other, if possible 66 It is the 
intention of the parties as expressed m the contract 
which must be regarded, and no exception of a 
private nature not contained in the contract it¬ 
self or arising therefrom by implication of law can 
be engrafted on it. 67 It must be so construed as to 
preserve to each of the contracting parties the rights 
which have been conceded by one to the other in the 
instrument itself 68 Where there is a custom to 


53. US.—-The Orizaba, CCA.NY, 
33 F 2d 326 

54. US —The Orizaba, supra 

55. U.S.—The Orizaba, supra. 

56. U S.—The Capitaine Faure, C C 
A.N.Y, 10 F.2d 960, certiorari de¬ 
nied Societe de Navigation a Va¬ 
pour France Indo-Chine v Cooper, 
46 SCt. 634, 271 US 684, 70 L Ed 
1150 and Societe de Navigation a 
Vapeur France Indo-Chine v Har¬ 
risons & Crossfield, 46 SCt. 634, 
271 U S. 684, 70 L Ed. 1150. 

57. U.S —The Kate V. Aitkm, D.C S 
C., 39 F. 328. 

58 CJ. p 364 note 79. 

58. U S.—The Kate V. Aitkin, supra 

59. U S —The Kate V Aitkin, supra. 

58 C.J. p 364 note 81. 

80. U S —Archibald McNeil & Sons 
Co. of New York v. Western Mary¬ 
land Ry. Co, DC Pa., 42 F2d 669, 
affirmed, CC.A,.51 F-2d 1073, cer¬ 
tiorari denied 52 SCt. 41, 284 US 
665, 76 L.Ed. 563. 

BUI held not to bind vessel or owner 

U S.—Archibald McNeil & Sons Co 
of New York y Western Maryland 
By. Co., supra. ' 


61. Iowa—Baker v. The Milwaukee, 
14 Iowa 214 

62. US—The Marianne, DC La., 24 
FSupp. 786—Venezuelan Meat Ex¬ 
port Co v U. S-, D.C Md, 12 F. 
Supp, 379 

58 UJ p 362 note 33-p 364 note 67. 
What law governs see supra § 107. 
Construction of bill of lading with 
contract of affreightment see su¬ 
pra § 106 c. 

Words of general significance 

Meaning of words having a gener¬ 
al significance is confined within the 
particular purpose of the agreement, 
but in ascertaining the true sense m 
which general words are used, the 
words themselves cannot be deprived 
of all meaning—American Cyanamid 
Co v. Booth S. S Co , D C N.Y., 99 F. 
Supp. 232 

63. U S —Grace v. Waterhouse, C.C. 
AWash, 264 F 422. 

58 CJ, P 362 note 33. 

64. U S —W. R Grace & Co. v. Toyo 
Kisen Kabushiki Kaisha, D C Cal, 
7 F.2d 889,'affirmed, C C.A, 12 F.2d 
519,' certiorari denied 47 S Ct. 109, 
273 U.S 717, 71 L Ed 856—Pacific 
Coast Co. v. Yukon Independent 


Transp. Co, Wash, 155 F. 29 t 83 
CCA 625—Marx v National 
Steamship Co , DCNY, 22 F 68u 
“In construing ocean bills of lad¬ 
ing, . . , it is the right and du¬ 

ty of the court to look not only to 
the language employed, but also to 
the subject matter, and to the sur¬ 
rounding circumstances, in order to 
determine the proper effect of the 
language used, by putting itself, so 
far as possible, m the place of the 
contracting parties "—The Marianne, 
DC La, 24 FSupp. 786, 789. 

65. U S —Herr v Tweedie Trading 
Co , NY, 181 F 483, 104 C.C.A. 231 

66. U S —Herr v. Tweedie Trading 
Co, supra. 

Retention of purpose of each provi¬ 
sion 

Provisions of bill of lading, one of 
which allegedly nullified the other, 
are to be construed so that each re¬ 
tains its purpose.—Pope & Talbot v. 
Blanchard Lumber Co of Seattle, C. 
C.A Cal., 159 F 2d 134. 

67. i U S.—Kuhnhold v. Deutsch- 

Australlsche Dampfschiffs Gesell- 
schafh DCNY., 265 F. 805 

68. Puerto Rico.—Pagan v. Maya- 
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sign bills of lading before the goods are delivered, 
the bills must be considered as conditional and only 
binding in the event the goods are really delivered 
to the boat. 69 A printed paper pasted on a bill of 
lading has been held to be a part of the bill binding 
on the consignee, at least where he received the 
cargo without objection; 70 and so stipulations 
stamped on the face of a bill of lading, before its 
delivery to the shipper, and by express terms in¬ 
cluded therein, become a part of the contract 71 
Typewritten recitals in the bill will prevail over in¬ 
consistent printed recitals, 72 as for example a type¬ 
written statement giving the weight of the goods 
received as against a printed recital that the weight 
is unknown. 73 When a statute is expressly incor¬ 
porated in a bill of lading, not otherwise subject 
thereto, the provisions of the statute prevail over 
other inconsistent provisions of the bill. 74 Cove¬ 
nants in a bill of lading requiring the shipper to 
pay freight and the carrier to compensate for lost 
cargo have been held to be independent covenants 75 

Construction against carrier. In cases of doubt 
as to its meaning, the bill, having been drawn by 
the carrier, must be construed most strongly against 
it 76 or strictly in favor of the shipper. 77 However, 
where a bill of lading prepared by the government 
as shipper permits of more than one interpretation, 
the carrier is entitled to the more favorable inter¬ 


pretation. 78 

Implied provisions. If nothing is expressed to 
the contrary m the bill of lading, established usages 
relating to a voyage are impliedly made part of the 
contract, 79 and, m default of a special provision, 
there is an implied warranty that the voyage will be 
prosecuted without unnecessary delay or deviation. 80 
A carrier, by issuing bills of lading with no state¬ 
ment as to the condition in which the goods were 
received, does not affirmatively represent that they 
were received m good order and condition. 81 

(2) Particular Clauses 

Particular clauses of a bill of lading should be con¬ 
strued with reference to the general purpose of the bill, 
as indicated by its various clauses taken together, the 
surrounding circumstances, and the usages and customs 
of business. 

Particular clauses of a bill of lading should be 
construed with reference to the general purpose of 
the bill, as indicated by its various clauses taken 
together, the surrounding circumstances, and the 
usages and customs of business. 82 

A recital of “good condition” means that condi¬ 
tion in which sound cargo is usually shipped. 83 A 
recital that the goods were received in good order, 
or m good condition, is not contractual and is not 
a warranty as between the immediate parties, 84 but, 


guez Dock, etc, Co., 18 Puerto Rico 
387. 

69. La.—Fearn v Richardson, 12 La. 
Ann. 752. 

Delivery to different vessel 

Where the agent delivered a hill of 
lading for merchandise, which was 
subseauently delivered to a different 
vessel from the one from which the 
bill of lading had been taken, it was 
held that the hill of lading was con¬ 
ditional, and did not hind the vessel 
for which the bill was issued, there 
having been no actual delivery of the 
goods—King v The Lady Franklin, 
Ill, 8 Wall 325, 19 L Ed 455. 

70. R I.—Falkenburg v Clark, 11 R. 
I 278. 

58 C.J. p 362 note 40. 

71. U S —Toyo Kisen Kaisha v W. 
R Grace & Co., CCA.Cal, 53 F 2d 
740—Montague v. The Henry B 
Hyde, D.C Cal, 82 F 681 

72. U.S—George F. Pettmos, Inc v 
Thos. & Jno. Brocklebank, Limited, 
D.C Pa, 65 F.'Supp. 102—The Steel 
Inventor, D.C.Md., 35 FSupp 986 

Superseding paramount clause 
Where bill of lading issued by car¬ 
rier by sea contained printed para¬ 
mount clause but m margin of the 
bill of lading there was placed by a 
rubber stamp a paramount clause 
stating that the bill of lading should 


have effect subject to the provisions 
of the Carriage of Goods by Sea Act, 
the physical appearance of the bill 
of lading indicated that it was the 
intention of the parties to supersede 
the printed so-called paramount 
clause by the United States Carriage 
of Goods by Sea Act.—The Steel In¬ 
ventor, supra. 

73. U.S —George F. Pettinos, Inc,, v. 
Thos. & Jno Brocklebank, Limited, 
DC Pa, 65 FSupp. 102. 

74. U.S—The Vale Royal, D.CMd, 
51 FSupp. 412. 

75. Cal —Transmarine Corporation 
v R W. Kinney Co, 11 P 2d 877, 
123 Cal.App. 411. 

76. l U S —Toyo Kisen Kaisha v W 
R. Grace & Co., C.C.A Cal., 53 F 2d 
740—E Gerli & Co v. Cunard S. S. 
Co, CCA.N.T., 48 F.2d 115. 

58 C J. p 362 note 42 

77. U S —Marx v National S. S Co , 
DON’T, 22 F 680. 

78. U S —Alcoa S. S Co. v. U S., D. 
CNY, 80 FSupp 158, reversed on 
other grounds, C.A, 175 F2d 661, 
affirmed 70 S Ct. 190, 338 US 421, 
94 LEd, 225 

79. US—Richardson v Jenkins SS. 
Co, CCA Mich, 44 F 2d 759, cer¬ 
tiorari denied 51 S Ct 345, 283 US. 
821, 75 LEd 1436. 

58 C J. P 363 note 43. 
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Admissibility of evidence of usage 
to explain the meaning of bills of 
lading and shipping contracts see 
Customs and Usages § 27 a 

80. U S —The Pelotas, DCLa, 43 F 
2d 571, affirmed, CCA, 66 F 2d 75 

Time for delivery generally see infra 
§ 123. 

81. U.S—Nichols v The Isla De 
Panay, NY, 45 S Ct 269, 267 US. 
260, 69 L.Ed. 603. 

82. U.S —W R Grace & Co. v. Toyo 
Kisen Kabushiki Kaisha, D C Cal, 
7 F.2d 889, affirmed, CC.A, 12 F 2d 
519, certiorari denied 47 S Ct 109, 
273 US 717, 71 LEd. 856—The 
Marianne, DCLa., 24 F.Supp 786— 
Marx v National Steamship Co, D„ 
CN.Y, 22 F. 680. 

83. US—The Dondo, DC.N.Y., 287 
F. 239. 

84. U S —Cheek Neal Coffee Co. v. 
Osaka Shosen Kaisha, D.C La, 36 
F 2d 256—-Amerlux Steel Corpora¬ 
tion v Johnson Line, CCA.Cal., 33 
F.2d 70—Lawrence Leather Co. v- 
Norton Lilly & Co, D.C.N Y., 15 F. 
2d 101—Orient Ins. Co. v. Flota 
Mercante del Estado, D C La., 102 
F Supp 729—The Ciano, D C Pa., 69 
F.Supp 35—Thomas Roberts & Co. 
v. Calmar S. S. Corp., D C Pa^ 59 
F.Supp 203. 
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as considered infra § 154, is only prima facie evi¬ 
dence, the carrier being free to prove the contrary. 85 
Such a recital relates only to the external ap¬ 
pearance of the things received, 86 especially where 
there is also a recital that the weight, measure, 
quality, contents, and value are unknown. 87 So 
the admission by the carrier in a bill of lading re¬ 
citing that the goods were received in apparent 
good order applies to the visible aspect of the sub¬ 
ject matter. 88 Such a recital is not an admission 
that there were no stains on the covering of the 
goods when it was customary to use secondhand 
coverings which frequently were stained by use; 89 
but it does admit that externally the goods appeared 
to be in good condition when received. 90 A good 
order receipt or clean bill of lading cannot properly 
be read to mean standard shipping condition where 
it would tend to contradict the apparent good order 
clause of the bill or receipt. 91 

Date . The date of a bill of lading is merely the 
date on which the owner of the vessel receives prop¬ 
erty on board 92 Where an “on board” indorsement 
on the bill bears no date, the date of the bill itself 


should be taken as the date of indorsement. 93 

Deviation. A provision in a bill of lading that 
the carrier shall not be charged with deviation un¬ 
der conditions set out must be given a reasonable 
interpretation. 94 

Insurance. Where through bills of lading for 
railroad and steamship transportation are signed by 
an agent of the connecting lines as agent severally, 
but not jointly, a provision m the land-transporta¬ 
tion clause giving the carrier full benefit of any 
insurance effected on the goods does not apply to the 
ocean carriage. 95 A provision m a bill, in con¬ 
sideration of a higher freight rate, that the cargo 
is covered by marine insurance while on board, 
under, and in accordance with, and subject to, the 
conditions of policies of marine insurance held by 
the carrier, must be construed as an obligation on 
the part of the carrier to pay the shipper’s loss un¬ 
der the same contingencies as permitted it, through 
its reinsurance, to throw the loss on its own in¬ 
surers. 96 

Lighterage. A provision giving the master or 


85. TJ.S.—Cheek Neal Coffee Co. v 
Osaka Shosen Kaisha, DCLa, 36 
F 2d 256—Orient Ins Co v Flota 
Mercante del Estado, D.CLa, 102 
F.Supp 729. 

86. US—The Ciana, D.CPa, 69 F 

Supp. 35—The Magdapur, D C N.Y , 
46 F Supp 517—Bingham V Osaka 
Shosen Kaisha, D.C N.Y, 12 F 

Supp. 35, affirmed, CCA., 88 F.2d 
1004—The Tymeric, DCN.T., 3 F 
Supp. 773. 

La—Gauche v. Storer, 14 La Ann 
411. 

Straight as well as order "bills of 
lading are within rule -—Munson S S 
Line v. Rosenthal, D.C.N Y, 6 F 
Supp. 374. 

Cloth 

'Bare recital in bill of lading that 
cargo of cloth was shipped in good 
order and condition was only proof 
of external condition of bales at time 
of shipment, and did not justify in¬ 
ference that contents were free from 
moisture—The Tymenc, D.C NY., 3 
F Supp 773. 

Corn 

In libel for damages to cargo of 
corn, receipt reciting that corn was 
in "apparent good order and condi¬ 
tion" when loaded implied no more 
than that corn was in that condition 
as far as inspection of outside of 
grains could indicate.—Albers Bros. 
Milling Co v. Hauptman, C.C.A Cal, 
95 F.2d 286. 

Damage to onter covers 

Recital of bill of lading that goods 
were received in good condition was 
satisfied, even though burlap was 


spotted, and hoops rusted on bales of 
salted skins, since such recital re¬ 
fers only to external condition —Co¬ 
hen v. Holland-America Line, D C.N. 
Y, 6 F Supp 247. 

87. US—The Magdapur, D.C.N.Y., 
46 F Supp 517. 

Contents unknown 
Where the bill of lading acknowl¬ 
edging receipt of the goods contains 
recitals of a nature which indicates 
that the contents are unknown, the 
acknowledgment is generally taken 
to refer to the external condition of 
the goods and to preclude any ad¬ 
mission or inference as to the con¬ 
dition, quality, quantity, or contents 
of the shipment beyond what is ex¬ 
ternally apparent or visible.—Clark 
v Barnwell, S.C, 12 How. 272, 13 L 
Ed 985—13 C.J. p 109 note 26. 

Receipt referring to bill of lading 
Where mate’s receipt for goods 
stated they were "in good order" and 
also stated that receipt was subject 
to all conditions inserted in bill of 
lading, one of which conditions was 
that contents, quality, and value 
were unknown, admission in receipt 
that goods were in good order applied 
only to external condition of bales-— 
Bingham v Osaka Shosen Kaisha, D 
CNY, 12 F Supp 35, affirmed, CC.A., 
88 F.2d 1004. 

88. US —Clark v. Barnwell, S C., 12 
How. 272, 13 LEd 985. 

58 C.J p 363 note 54, 

89. U.S—The Dondo, D.C.N.Y., 287 
F. 239. 

90. U.S.—Gulden v. Hijos de Jose 
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Taya S. en C., NY, 252 F. 577, 164 
CCA. 493 

58 C J, p 363 note 56. 

91. U S —John R Evans & Co v 
The Express, DC.Pa, 100 F.Supp 
347. 

92. US—Archibald McNeil & Sons 
Co. of New York v. Western Mary¬ 
land Ry. Co, DC.Pa, 42 F.2d 669, 
affirmed, CCA, 51 F 2d 1073, cer¬ 
tiorari denied 52 S Ct. 41, 284 US 
665, 76 LEd. 563. 

93. U S —The Capitame Faure, D C 
NY, 1 F 2d 406, modified on other 
grounds, CCA, 10 F.2d 950, certio¬ 
rari denied Societe de Navigation k 
Vapeur France Indo-Chme v. Coop¬ 
er, 46 S Ct 634, 271 U.S- 684, 70 L. 
Ed 1150 and Societe de Naviga¬ 
tion A Vapeur France Indo-Chme v 
Harrisons & Crossfleld, 46 S Ct 634, 
271 US 684, 70 LEd. 1150. 

94. U S —Romano v. West India 
Fruit & S S. Co , C C.A Fla, 151 F 
2d 727. 

Discretion of master 

Discretion given to master by such 
a provision may not be exercised in 
an unreasonable manner or without 
substantial grounds and master’s 
good faith alone will not suffice.—Ro¬ 
mano v. West India Fruit & S. S. 
Co., supra * 

95. U.S—The Montana, CC.NY, 22 
F. 715, 22 Blatchf 372, affirmed 9 
SCt 469, 129 US. 397, 32 LEd 
788 and 9 S Ct 480, 129 U.S. 397, 
32 LEd 800 

96. U S.—Southern Cotton Oil Co. v. 
Merchants’, etc, Transp. Co., D C. 
NY., 179 F. 133. 
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agent of the ship the option of hiring lighters at 
the port of discharge for the landing of the goods 
at the expense and risk of the shipper or consignee 
does not give him the right to do so when the ship¬ 
per or consignee is there ready and demanding his 
goods on the ship’s arrival, 97 and a clause that 
lighterage, if required, should be at the expense of 
the cargo, is inapplicable where the conditions do 
not necessitate lighters. 98 

Reference to charter party . Where a charterer 
with whom a shipowner enters into a contract of 
affreightment intends to enter into subcontracts 
of carnage with other shippers, bills of lading is¬ 
sued to the individual shippers constitute contracts 
between the shippers and the shipowner or charterer 
independent of the contract expressed in the char¬ 
ter party, except in so far as the bills expressly in¬ 
corporate it. 99 In determining whether the bill is 
the contract of the shipowner or of the charterer, 
the documents and circumstances in each case will 
govern. 1 Where the bill refers to the charter party 
by such words as “all conditions as per charter 
party,” such a clause brings m only those provisions 
of the charter party which are applicable to the con¬ 
tract contained in the bill, 2 and not specifically 
covered thereby. 3 A shipper may claim rights un¬ 
der a charter party clause incorporated in the bill 
of lading, although he is not a party to the charter. 4 

Towage of vessel A provision in a bill, which re¬ 
quired the consignee to tow the vessel in and out of 


the bay free, is not a contract to pay for the towage 
merely, but to provide it. 5 

Delivery to ship. A provision in the bill that the 
cargo shall be delivered to the ship has been con¬ 
strued to mean that there shall always be ac¬ 
corded to the carrier a reasonably immediate access 
to the point of loading or unloading, 6 

“Short-shipped” is an expression in a bill of lad¬ 
ing said to -mean a deduction from the amount or 
number previously stated. 7 

c. Operation and Effect 

(1) In general 

(2) Recitals as to quantity and weight 

(3) Effect as to consignee m general 

(4) Effect as estoppel 

(1) In General 

As a general rule, the bill of lading, properly signed 
by the carrier and accepted by the shipper, constitutes 
the contract which binds them. 

The contract between a ship and the shipper is 
that which is contained m the bills of lading de¬ 
livered to the shipper. 8 The original parties to a 
bill of lading are the shippers and the captain, or 
carrier, 9 who are presumed to know its provisions, 10 
and the relations between them are governed there¬ 
by. 11 A bill signed by the carrier, and delivered to, 
and accepted by, the shipper without objection, in 
the absence of fraud, although not signed by him, 
binds the shipper, 12 according to the decisions 


97. Puerto Pico —iPagan v Maya- 
guez Dock, etc, Co, 18 Puerto Rico 
387. 

98. U.S—E. J. Keller Co v. Cosmo¬ 
politan Skipping Co., D.C.N.Y, 26 
F 2d 838 

99. US—The Insto, DC NT, 43 F 
Supp 29, affirmed, C C.A, Middle- 
ton & Co. (Canada) Limited v 
Ocean Dominion S S. Corp, 137 F. 
2d 619, certiorari denied 64 S Ct 
432, 320 U.S. 802, 88 L Ed 484 

1 US—The Insto, D.C.NY, 43 F 
Supp. 29, affirmed, C.C A., Middle- 
ton & Co (Canada) Limited v. 
Ocean Dominion S S. Corp, 137 F. 
2d 619, certiorari denied 64 S Ct 
432, 320 US 802, 88 L Ed 484. 

2. US —The Albert F. Paul, C.CA. 
N. Y , 1 F 2d 16. 

3. U.S—The Robin Gray, CC.AN. 
Y., 65 F*2d 376, certiorari denied 
Seas Shipping Co v Approximately 
3,251,000 Feet Board Measure of 
Lumber, 54 S.Ct 70, 290 US 653, 
78 LEd 566. 

4. U.S—Centrosoyus-America v U 
S*. DCNY, 30 F 2d 302, reheard 
31 F.2d 610. 

58 C.J*. p 364 note 66. 


5. U.S.—Thompson v. Winslow, D C 
Me, 130 F 1001, affirmed 134 F 
546, 67 CCA, 470. 

6. U.S.—Roah Hook Brick Co. v. 
Erie R Co, CA.N.Y., 179 F.2d 601 

7. U S.—Abbott v. National Steam¬ 
ship Co. D.CNY, 33 F. 895 

8. US —The Eva D Rose, D.C N C , 
151 F 704, modified on other 
grounds 153 F. 912, affirmed 166 F 
101, 92 CCA 85 

58 C J p 364 notes 87, 88. 

Operation and effect of provisions 
limiting liability see mfra § 131 
What law governs see supra § 107 
Presumption, of contract 

Ship's bill of lading, delivered to. 
and accepted without objection by, 
consignee, is presumed to constitute 
contract of carriage.-—Yorke v Pick¬ 
wick Stages System, 298 P. 831, 113 
Cal App 566 

Rights of cargo owner are govern¬ 
ed by bill of lading.—The Toledo, C- 
CANY, 122 F.2d 255, certiorari de¬ 
nied Isbrandtsen-Moller Co v The 
Toledo, 62 SCt. 302, 314 U.S 689, 
86 LEd 551. 

Provisions of other instruments to 
which the bill refers and makes the 
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property covered subject constitute 
parts of the contract by incorpora¬ 
tion by reference.—Bank of Califor¬ 
nia, N. A, v International Mercan¬ 
tile Marine Co, CCA.NY, 64 F 2d 
97, certiorari denied 54 S Ct. 66, 290 
US. 649, 78 L.Ed 563 
Shipments under separate hills 
Where shipments are made under 
separate bills of lading each bill is a 
separate contract.—Leveille v Osaka 
Shosen Kaisha, 244 N.Y S 112, 137 
Misc 873. 

9. La—Hall v. The Chieftain, 9 La, 
318. 

10. U.S.—Venezuelan Meat Export 
Co. v. U. S, DCMd, 12 F Supp. 
379. 

11. U.S—The Vale Royal, DCMd, 
51 F Supp. 412. 

12 . U.S.— 1 The Caledonier, C.C.A.N.Y , 
42 F.2d 856. 

58 C J. p 364 note 88. 

Effect of bills signed only by char¬ 
terer see supra § 112 c (3). 

Cause of action hased on hill of lad¬ 
ing 

Where shipper accepted hill of lad¬ 
ing for goods shipped,, and based its 
cause of action thereon, plaintiff was 
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on the question, as of the date of shipment; 13 
but the bill must have been received and accepted 
by the shipper as a contract, 14 and, under some stat¬ 
utes, assent to the bill of lading, in so far as it con¬ 
tains special stipulations for the benefit of the car¬ 
rier, must be shown by the shipper's signature 
thereto 15 Prior negotiations, understandings, and 
oral agreements between the parties are generally 
merged in the bill of lading, 16 unless the goods are 
beyond recall when the bill of lading is issued and 
accepted. 17 Where, however, the carrier and the 
shipper have entered into a contract of affreight¬ 
ment, a bill of lading which differs therewith will 
not bind the shipper without his express agreement 
to the change. 18 

Where a loss has occurred to a cargo before the 
signing of the bill by the master, it is inoperative as 
to the liability of the vessel, the rights of the parties 
having been previously fixed at the time the dam¬ 
age occurred; 19 but where a bill is signed by the 
master after the damage to the cargo, and the owner 
repudiates its validity for that reason, the latter 
cannot deny the liability of the vessel on the ground 
that the contract under which the goods were re¬ 
ceived by the vessel was merged in such bill, the 
validity of which he denies. 20 The effect of provi¬ 
sions giving the shipper the benefit of any insurance 
the carrier may have is to restore the latter’s com¬ 
mon-law liability for fire abrogated by statute to 
the amount of such insurance, 21 and, in an action 


based on such provision, the carrier cannot, in or¬ 
der to discharge or lessen its liability, invoke a 
policy held by the shipper 22 

The bill of lading extends only to goods actually 
received or within control of the carrier or his 
representative. 23 

Shipping bill, executed by an owner of merchan¬ 
dise and of the canal boat on which it was placed for 
carnage, stating that it was to be delivered accord¬ 
ing to the marginal address, has the legal force and 
effect of a regular bill of lading. 24 

Master’s copy or ship’s bill is, in legal effect, a 
simple memorandum for the convenience of the mas¬ 
ter, and not the contract by which the goods were 
to be delivered, 25 and, if it differs from the bill 
delivered to the shipper, the latter controls 26 Where, 
however, two bills of lading are made out, but nei¬ 
ther is signed by the master, and one is delivered 
to the master and the voyage performed thereunder, 
the second not being seen by him until the end of 
the voyage, the former is the contract binding on 
the parties. 27 

Through bill. The fact that a carrier is not the 
initial carrier under an ordinary through bill of lad- 
ing does not prevent it from being a party to the 
bill, 28 and, if it is a party, the fact that it does not 
carry the cargo does not necessarily relieve it of 
responsibility under the bill. 29 

Persons protected. A bill of lading protects all 


bound by its terms —Federated Trad¬ 
ing- Corp. v. United Fruit Co., 93 N.Y 
S 2d 841 

13. US—The Orizaba, DCNY, 33 
F.2d 326 

14. Wash —Revilla Fish Products 
Co v. Amen can-Hawaii an SS Co., 
137 P 337, 77 Wash. 49 

58 C,J. p 365 note 90. 

15. Cal —Schroeder v. Schweizer 
Lloyd Transport Versicherung’s 
Gesellschaft, 5 iP 478, 66 Cal 294. 

16. U S —Transmarine Corporation 
v. Charles H Levitt & Co, C.C A 
N.Y., 25 F.2d 275—American To¬ 
bacco Co v The Katmgo Hadjipa- 
tera, D.CNY, 81 FSupp 438, mod¬ 
ified on other grounds, CA., 194 F 
2d 449, certiorari denied 72 S Ct 

1076, 343 U.S 978, 96 L Ed- 

The Jean Jadot, DCNY., 14 F. 
Supp 161 

68 C J. p 3C4 note 88 [a]. 

Stowage agreement 
Where there was no proof that at 
time bills of lading, which did not 
specify tweendeck stowage, were is¬ 
sued and accepted goods were beyond 
recall or that any protest Was mkde 
with respept to placp of stowage ear¬ 
ner could not be held liable for 

80 C J.S.—58 


breach of alleged prior agreement for 
tweendeck stowage —American To¬ 
bacco Co. v. The Katmgo Hadjipa- 
tera, D C N.Y., 81 F.Supp 438, modi¬ 
fied on other grounds, C A, 194 F. 
2d 449, certiorari denied 72 S Ct 
1076, 343 US. 978, 96 L Ed. - 

17. U S —Transmarine Corporation 

v Charles H Levitt & Co., CCA 
NY, 25 F 2d 275—American To¬ 
bacco Co v The Katmgo Hadjipa- 
tera, DCNY, 81 F Supp 438, mod¬ 
ified on other grounds, CA, 194 F 
2d 449, certiorari denied 72 S Ct 
1076, 343 US 978, 06 L Ed. - 

18. U S.—The Citta di Palermo, D.C 
N.Y, 153 F 378, affirmed 165 F. 
437, 91 C.C A. 592 

Insertion of restrictive provisions 

Where parties have entered into 
contract of affreightment, the ship¬ 
per is not bound by terms restrictive 
of the usual liability of carriers in¬ 
serted in the bill of lading without 
his express agreement and in the ab¬ 
sence of custom or usage sanction¬ 
ing it,—The Arctic Bird, D.C Cal., 109 
F 167—58 CJ. p 365 note 90 lb], 

19. U S.—The Edwin, D C Mass., 7 
F Cas.No 4,300, 1 Sprague 477, <af- 
firmed 24 How. 386, 16 L.Efl, •599- 
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20. U S.—The Edwin, supra. 

21. U S —Southern Cotton Oil Co v 
Merchants', etc , Transp Co , D C.N 
Y., 179 F 133. 

22. U S.—Southern Cotton Oil Co v 
Merchants’, etc, Transp Co., su¬ 
pra 

58 C.J. p 365 note 94 

23. U S —Strohmeyer & Arpe Co v 
American Line S. S Corp, C.C.A. 
NY, 97 F 2d 360 

24. N.Y —Dows v Greene, 24 N.Y 
638 

25. U S —The Thames v Seaman, N 
Y., 14 Wall 98, 20 LEd. 804—The 
Mary Bradford, DCNY., 18 F 189, 
affirmed, CC, 23 F, 733. 

26. U S,—The Thames v Seaman, N. 
Y., 14 Wall. 98, 20 LEd 804 

N Y -—Ontario Bank v. Hanlon, 23 
Hun 283. 

27. US—Costello v 734,700 Laths, 
DCNY, 44 F. 105. 

28. U*S.—Blumenthal Import Corp 
v Thos. & Jno. Brocklebank, C.C.A. 
Pa, 148 F 2d 727. 

29. U S —Blumenthal Corp. v. Thos. 
& Jno. Brocklebank, supra. 
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persons who by means of, or tinder, it become the 
owners or custodians of the goods. 30 

Notice of terms of charter . A shipper is not, in 
accepting a -bill of lading, under the duty of inquir¬ 
ing whether the ship was chartered or owned by the 
person soliciting the shipping, although, if actual 
knowledge of the terms of the charter were brought 
home to him, he is bound thereby. 31 

(2) Recitals as to Quantity and Weight 

As a general rule, recitals m a bill of lading as to 
the weight or quantity of goods received by the car¬ 
rier are not conclusive but are open to explanation. 

The estimated weight of a cargo stated in bills of 
lading prepared by the shipper and signed by the 
master constitutes an agreement binding on the par¬ 
ties for the purpose of computing freight, unless 
impeached by proof of a difference in the actual 
weight; 32 and the shipowner is bound to deliver 
the full amount specified in the bill, unless he can 
show that the whole, or some part of it, was m fact 
not received. 33 However, on the ground that, as 
to matters relating to the quantity of goods shipped, 
a bill of lading operates merely as a receipt, 34 and 
on the further ground that a bill of lading cannot be 
given by an agent of the owner for goods not ac¬ 
tually received, 35 it is held that an ordinary bill of 
lading is not conclusive as between the original par¬ 
ties as to the quantity of goods shipped, and is open 
to explanation -like other receipts, 26 and there can 
be no recovery for goods indicated in the bill of lad¬ 
ing but not actually laden on board. 37 Where the 
cargo as received is all delivered by the carrier at 


the port of destination, the weight officially ascer¬ 
tained at that place is the conclusive measure of the 
carrier’s accountability, and the fact that the bill of 
lading calls for a greater tonnage is immaterial. 38 
A fortiori a bill of lading which states that the ves¬ 
sel is not responsible for the number of pieces or 
the weight removes the ship’s presumptive liability 
for the weight stated therein, and leaves her liable 
only for what is actually put on board; 30 and she 
cannot be held liable for shortage, without fur¬ 
ther proof than the statements of the bill as to the 
actual amount delivered by the shipper. 40 Similarly, 
when the bill of lading states “weights unknown,” 
in the absence of proof of the weight shipped on a 
vessel, other than the recitals of the bill of lading, 
the vessel cannot be held for shortage, 41 the rule 
that the recital of quantity prima facie binds the 
ship being inapplicable where the recital is qualified 
by such terms as “more or less,” “weight unknown,” 
and “weight subject to correction.” 42 Although the 
master of a vessel has no power to bind it by such 
an agreement, 43 a carrier may agree that he will be 
bound by the quantity specified or that the bill shall 
furnish the only evidence of the quantity, and in that 
case will be liable. 44 

(3) Effect as to Consignee in General 

Contractual relations between the carrier and a con¬ 
signee ordinarily are established by the latter's accept¬ 
ance of the bill of lading from the shipper. The con¬ 
signee's rights under the bill are not complete until it 
comes into his hands. 

The consignee of a shipment of goods by water 
is designated by the shipper in the bill of lading, 45 
and he is presumed to be the agent 46 or factor 47 


30. N Y —Woodruff v Havemeyer, 
12 N.E 628, 106 N.Y. 129. 

58 C J. p 365 note 99. 

31. U.S.—The Capitaine Faure, D.C 
N.Y, 1 F 2d 406, modified on other 
grounds, CCA, 10 F 2d 950, cer¬ 
tiorari denied Societe de Naviga¬ 
tion A Vapeur France Indo-Chme 
v Cooper, 46 S Ct 634, 271 U.S 
684, 70 L Ed 1150 and Societe de 
Navigation A Vapeur France Indo- 
Chme v Harnsons & Crossfield, 46 
SCt 634, 271 U.S. 684, 70 LEd 
1150. 

58 C J. p 365 note 1. 

32. U.S—Symons v. 10,466 Barrels 
of Cement, D C.Wash, 195 F. 1017 

Bill as prima facie evidence of re¬ 
ceipt of quantities named therein 
see infra § 154. 

33. US.—The John Twohy, C.CA. 
Pa, 279 F. 343, reversed on other 
grounds 41 S Ct. 251, 255 U.S. 77, 65 
L.Ed. 511. 

34. U.S —James v. Standard Oil Co, 
NY, 191 F 827, 112 C.C A. 341. 

58 C.J. p 366 note 11. 


35. La —Kirkman v. Bowman, 8 
Rob. 246 

Authority of master to sign bill for 
goods not on board see supra § 1!2 
c (2). 

36. US—The Seefahrer, D C Cal, 
133 F. 793—Sawyer v. Cleveland 
Iron Mm. Co, CC.ANY., 69 F. 
211 . 

58 C J. p 366 note 13. 

37. U S —James v Standard Oil Co 
of New York, N.Y, 191 F. 827, 112 
CCA 341 

58 C J. p 366 note 14. 

38. U S —Cafiero v Welsh, C.C., 4 
F.Cas No.2,286, 8 Phila. 130. 

39. U S —Eaton v, Neumark, D.C N. 
Y., 33 F. 891, affirmed, C C., 37 F. 
375. 

40. US —Abbott v. National Steam¬ 
ship Co, DCNY., 33 F. 895. 

58 C.J p 366 note 17. 

Short delivery generally see infra § 

122 . 


41. U S —The Seefahrer, D C.Cal, 
133 F. 793. 

58 C J. p 366 note 18. 

42. US—Vanderbilt v. Ocean SS 
Co, NY, 215 F 886, 132 CCA. 
226—The Dixie, DC.N.Y., 46 F 
403 

58 C J p 366 note 19. 

Burden of proving actual weight or 
quantity when bill recites weight 
and quantity are unknown see in¬ 
fra § 154. 

43. U S —Law v. Botsford, D.C 
Mich, 26 F. 651. 

58 C.J p 366 note 21. 

44. U S —Sawyer v Cleveland Iron 
Min. Co., N.Y., 69 F. 211, 16 C.C.A 
191. 

58 C J. p 366 note 22. 

45. La—Hall v. The Chieftain, 9 La 
318 

46. U S —Conard v. Atlantic Ins. Co., 
Pa, 1 Pet 386, 7 LEd. 189. 

La —Hall v. The Chieftain, 9 La 318 

47. La.—Hall v. The Chieftain, su¬ 
pra. 
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of the shipper, but his right is not complete, at all 
events before the 'bill of lading comes into his 
hands. 48 Contractual relations between the carrier 
and the consignee are ordinarily established by the 
latter's acceptance of the bill of lading from the 
shipper, 49 and the carrier's duty to the consignee 
rests on such accepted bills, and not on a special 
agreement between the shipper and the carrier. 50 
If, before the bill of lading comes into the hands 
of the consignee, the shipper chooses to vary, or 
modify the contract between himself and the car¬ 
rier, or to acknowledge that there was error as to 
the description of the goods, in the bill of lading 
signed, the consignee has no right to complain, 51 
and, when the cargo specified in a bill of lading 
was never received by the carrier, the original con¬ 
signee cannot hold it liable for the loss of the cargo, 
unless it appears that the bill of lading was issued 
with intent to defraud. 52 

(4) Effect as Estoppel 

(a) In general 

(b) Receipt on board 

(c) Condition of goods 

(a) In General 

A bill of lading In the transportation of goods by 
water may contain elements of an estoppel against the 
carrier. 

A bill of lading in the case of shipments of goods 
by water may contain elements of an estoppel 
against the carrier. 53 However, the carrier is not 
estopped by the signature of the master to deny 
that the bill contains the contract under which the 
goods were shipped where the master prominently 
indorsed the words “Signed under protest" on the 
bill; 64 and the general owner of a vessel is not 
estopped to deny the validity of bills of lading 
fraudulently signed by the master of a vessel, ap¬ 


pointed by a special owner, in a suit against the 
vessel by a bona fide holder of the bills, who has 
made advances on the faith of them. 55 Connivance 
with the shipper with respect to the false issuance 
of clean bills of lading is unnecessary m order to 
render the shipowner liable to the consignee by 
estoppel, 56 

Weight and quantity . Although, as between the 
original parties to a bill, recitals as to quantity and 
weight are not conclusive, as considered supra sub¬ 
division c (2) of this section, as against an assignee 
for value relying thereon, the owner of a vessel is 
estopped to set up a state of facts different from 
that set forth in a bill signed by him. 67 

Estoppel of shipper. The shipper is estopped to 
complain of the form of the bill of lading, constitut¬ 
ing but a mere receipt for the cargo, where such bill 
was prepared by the shipper's agent at the shipper's 
request, a copy of which was received by the shipper 
soon after the loading of the cargo. 58 

(b) Receipt on Board 

A carrier by water may be estopped to deny the re¬ 
ceipt of goods on board by statements in the bill of lad¬ 
ing. 

A carrier by water may be estopped to deny re¬ 
ceipt on board of goods as stated in its bill of lad¬ 
ing, 59 as against a purchaser of the bill who has 
been misled by the representation and has altered 
his position to his detriment on the faith of the 
representation. 60 However, since the master has 
no authority to charge the vessel or its owner for 
goods not on board, as considered supra § 112 c 
(2), the owner is not estopped by the signature of 
the master to the bill to show that the goods were 
never actually on board, 61 and a verified statement, 
signed by the master of a vessel, admitting delivery 
to the vessel for loading of goods, which were sub- 


48. La.—Hall v. The Chieftain, su¬ 
pra. 

49. U.S.—Mowinckel v Dewar, D C. 
Cal, 173 F. 544, affirmed 179 F. 
355, 102 CCA 539 

58 C.J. p 367 note 28 

50. U S.—American Steel Co. v. 

Transmarine Corp., D.CNY, 36 F. 
2d 246. 

51. La.—Hall v. The Chieftain, 9 
La. 318 

52. Ga.—McIntyre v. South Atlantic 
Steamship Line, 78 S.E 347, 12 Ga 
App. 399. 

53. U.S—The Ciano, D.C.Pa. f 69 F. 
Suppl 35. 

54. U.S—Nine Hundred and Seven¬ 
ty-Nine Boxes of Sugar, D C.N.Y., 
18 F Cas No 10,271, 7 Ben. 242. 

58 C J. p 367 note 35. 


55. U S —The Freeman v. Bucking¬ 
ham, NT, 18 How 182, 15 L Ed. 
341 

58 C J p 367 note 36. 

56. U.S—The Carso, DC.NY., 43 
F.2d 736, modified on other grounds, 
C C.A., 53 F 2d 374, certiorari de¬ 
nied Navigazione Libera Triestina 
v. Molmelli Giannusa & Bao, Inc., 
52 SCt 140, 284 U.S 679, 76 L Ed 
574. 

57. N.T.—Byrne v. Weeks, 4 Abb 
Dec. 657. 

58 C J p 368 note 56 

Buyer paying sight draft on hill of 
lading 

US—General Foods Sales Co. v. 
The Felipe Camarao, D.CN.T., 82 
FSupp, 622. 

58. U.S.-—Mitsubishi Shoji Naisha, 
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Limited v. Societe Purflna Mari¬ 
time, CCANY, 133 F 2d 552, cer¬ 
tiorari denied 63 SCt. 858, 318 U 
S 781, 87 L.Ed. 1148. 

59. U S —General Foods Corp v 
The Felipe Camarao, CA.NY., 172 
F 2d 131, certiorari denied Repub¬ 
lic of the U S of Brazil v Gen¬ 
eral Foods Corp., 69 S.Ct 1047, 337 
US 908, 93 LEd. 1720—Olivier 
Straw Goods Corp v. Osaka Sho- 
sen Kaisha, DCN.Y, 27 F2d 129, 
certiorari denied 49 SCt, 22, 278 
US. 618, 73 LEd 540. 

SO. U S.—Ortega & Emigh v. Grace 
Line, D.C.Cal„ 72 F.Supp. 302— 
The Manuel Amus, D.C.N.Y, 23 F. 
Supp. 770. 

61. Mass.—Sears v. Wingate, 3 Allen 
103. 
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sequently lost, signed under the belief that it was 
to enable the shipper to collect insurance, does not 
estop respondents m a libel m personam to assert 
that no delivery had m fact been made to the ves¬ 
sel. 62 So, where the bill of lading clearly states 
that the goods were lost before receipt thereof by 
the ship was effected, either actually or construc¬ 
tively, a certificate stating that the goods were on 
hoard signed by the captain in contemplation of re¬ 
ceipt of the goods in regular course does not estop 
the carrier to deny liability as against a consignee 
who paid the draft accompanying the bill of lad¬ 
ing with knowledge of the facts 63 Bills of lading 
-signed by the master before the goods are on board, 
however, operate on the goods as received, as 
against the shipper and master, by way of relation 
and estoppel, 64 and thus if m anticipation of the 
delivery of goods to the vessel the master signs a 
bill of lading and goods are subsequently delivered 
as and for the goods intended to be embraced m it, 
if there be no intervening title to the goods between 
the issuing of the bill of lading and the delivery on 
board, the bill will cover the goods. 65 A statute 
makmg every bill of lading acknowledging the re¬ 
ceipt of goods conclusive evidence, m the hands of 
bona fide holders, that the goods were actually re¬ 
ceived for transportation does not apply to bills is¬ 
sued for a steamboat line, but not naming or desig¬ 
nating any particular boat 66 

Mutuality of estoppel . Although a steamship 
company, because of its misrepresentation in the 
bill of lading, is estopped to assert a defense based 
on the actual fact that the goods were never shipped, 


the assignee of the -bill is not thereby through any 
doctrine of mutuality estopped to base his claim 
to damages on the failure to make the shipment, 
with the resulting failure to make proper delivery. 67 

Under the Federal Bill of Lading Act 3 49 U.S.C A. 
§ 102, providing for liability of the carrier in the 
case of nonreceipt of the goods described m the 
bill of lading or in the case of failure of the goods 
to conform to the description m the bill, the whole 
basis of liability of the carrier is estoppel, 68 and, un¬ 
less something was advanced or some loss sustained 
on faith of the recitals of the bill, there can be no 
recovery. 69 

(c) Condition of Goods 

The carrier may be estopped to contradict recitals 
in a bill of lading with respect to the condition of the 
goods. 

As against the original shipper, 70 it has been said 
to be well settled that ordinarily the carrier is free 
to contradict an acknowledgment m a bill of lading 
that the shipment is m apparent good order. 71 Spe¬ 
cial circumstances, however, may operate to create 
an estoppel; 72 but, in order to furnish a basis for 
an estoppel, it is essential that the recital be false, 73 
and that there be reliance thereon resulting in in¬ 
jury 74 A carrier which, although knowing 'that 
shipments when received appeared to have been 
damaged, executes bills reciting that the shipments 
had been received m good condition is, as against 
holders of the bills of lading who acquired them in 
course of trade, estopped to deny that it received the 
shipments m good order. 75 Such a recital does not 


62. U S —McLeod Lumber Co v 
Crowley, D.C Cal, 8 F 2d 283 

-63. U S —Ortega & Emigh v Grace 
Line, D C.Cal., 72 F.Supp 302. 

64, U S —The Delaware, Cal, 14 

Wall 579, 20 L Ed 779. 

Mass—Rowley v Bigelow, 12 Pick. 

307, 23 Am D 607 
58 C J p 367 note 42. 

Construction of bill of lading signed 
by custom before delivery as con¬ 
ditional see supra subdivision b 
(1) of this section 

/65. US—The Idaho, N.Y., 93 US 
575, 23 LEd. 978—The John K. 
Shaw, DCMd, 32 F. 491. 

Bights and obligations of all con¬ 
cerned are the same as if the goods 
had been actually shipped before 
the bill of lading had been signed 
U.S—The Delaware, Cal, 14 Wall 
579, 20 L.Ed. 779. 

Mass.—'Rowley v Bigelow, 12 Pick. 
307, 23 Am.D. 607. 

*66. U S.—The Guiding Star, Ohio, 62 
F, 407, 10 C.C A. 464. 

58 C.J. p 367 note 44. 


67. U S.—Olivier Straw Goods Corp 
v. Osaka Shosen Kaisha, D C N.Y, 
42 F 2d 717, affirmed, CC.A, 47 
F2d 878, 74 ALR 1378, certiorari 
denied Osaka Shosen Kaisha v 
Olivier Straw Goods Corp , 51 S Ct. 
648, 283 US. 856, 75 LEd 1462 

68. U S —Strohmeyer & Arpe Co v. 
American Line S S. Corp, DCN 
Y, 19 F Supp. 188. 

69. U S —Strohmeyer & Arpe Co. v. 
American Line S. S. Corp, supra 

Owner of goods or holder of bill 
In libel proceeding arising from 
carrier's nonreceipt of goods de¬ 
scribed in bills of lading, libelant 
could recover only under provision 
of Bill of Lading Act providing for 
recovery in such cases by owner of 
goods or holder of bills of lading who 
has given value in reliance on de¬ 
scription in bills of lading.—Stroh¬ 
meyer & Arpe Co. v. American Line 
S S. Corp., supra. 

70. U S.—Munson S. S Line v. Ros¬ 
enthal, DCN.Y, 6 F Supp. 374. 
Clean bill of lading does not es¬ 
top carrier to show as against ong- 
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mal shipper the true condition of the 
goods when received.—The Georgian, 
D C Fla, 4 F Supp. 718, affirmed, C.C 
A, 76 F.2d 550. 

71. US—The Ciano, DC Pa., 69 F 
Supp. 35—Thomas Roberts & Co. 
v. Calmar S. S. Corp., D.C.Pa., 59 
F.Supp 203. 

Reason for rule 

The recital is neither contractual 
nor a warranty —The Ciano, D.C Pa , 
69 F Supp 35—The Georgian, DC 
Fla., 4 F Supp. 718, affirmed, C.C A, 
76 F 2d 550. 

72. US—The Ciano, D.C.Pa., 69 F 
Supp. 35. 

73. U S.—The Sophocles, D.ON.Y., 
51 F Supp. 953. 

74. U.S—The Carso, CC.A NY., 53 
F.2d 374, certiorari denied Naviga- 
zione Libera Tnestma v. Molmelli 
Giannusa & Rao, Inc., 52 S.Ct. 140, 
284 US. 679, 76 LEd. 574—The 
Ciano, D C.Pa, 69 F.Supp. 35. 

75. U.S —Baltic Cotton Co. v. IT. 
S., C C A.Ala, 55 F.2d 568—The 
Carso, C C.A.N.Y., 53 F.2d 374, cer- 
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estop the carrier where the bill contains other 
notations sufficient to put one seeing them on notice 
as to the possible poor condition of the goods, 76 or 
as to one who had knowledge of the damaged con¬ 
dition of the goods, 77 or who did not rely on the 
recital 78 With respect to the right of the consignee, 
it is immaterial that the bill is not negotiable, 79 and 
the fact that the consignees learned of the damaged 
-condition of the cargo after acceptance of the draft, 
but before payment thereof, and nevertheless paid 
it, does not relieve the shipowner from the estop¬ 
pel. 80 Where the bill contains no recital that the 
shipment was received in good condition, failure to 
note therein any insufficiency m the containers does 
not estop the carrier to assert such insufficiency as 
the cause of the damage as against a consignee su¬ 
ing for damage. 81 Likewise, where the bill or re¬ 
ceipt contains a general writing-off notation going 
to the entire shipment indicating that the wrappers 
on the packages of goods were damaged and the con¬ 
dition of the contents unknown, the fact that only 
some of the packages were listed by number as 
badly damaged does not limit the general character 
of the writing-off notation or constitute an implied 
representation that the packages not listed were m 
good order so as to estop the carrier to deny that 
such unlisted packages were in good order. 82 A 


carrier accepting broken cases but issuing a clean 
bill of lading has 'been held not estopped to assert 
against a buyer-consignee, accepting drafts attached 
to the bill, that the goods were damaged by causes 
other than breakage. 88 

§ 114. - Negotiability and Transfer 

While the transfer of a bill of lading may pass title 
to the property represented thereby, apart from statute, 
defenses available between the original parties usually 
are available as to the transferee. 

Even though a bill of lading m the transportation 
of goods by water is designed to pass from hand to 
hand, with or without indorsement, and is effica¬ 
cious for its ordinary purposes in the hands of the 
holder, 84 it has been held not to be a negotiable in¬ 
strument in the sense that a bill of exchange or 
promissory note is. 85 Hence, in the absence of a 
statute removing the restrictions on the full ne¬ 
gotiability of a bill of lading, 86 such a bill is merely 
assignable and quasi-negotiable, 87 passing title to 
the property. 88 The assignment and delivery of a 
bill of lading and invoice of goods in transitu for 
a valuable consideration convey the legal title, and 
the goods cannot be attached 89 or replevied 90 as the 
property of the assignor. However, in the absence 
of a statute providing otherwise, a bill is negotiable 
only in a qualified sense; 91 everyone dealing with 


tiorari denied Navigazione Libera 
Triestma v Molinelli, Giannusa & 
Rao, Inc, 52 S Ct 140, 284 US 
679, 76 L Ed 574—The Sophocles, 
DC.N.Y, 51 FSupp 953—New 
England Newspaper iPub Co v. U 
S, DC Mass, 18 F.Supp 674, 

£8 C J. p 368 note 46 
JLb to subrogee of consignee 
TJ S—Switzerland General Jns Co. of 
Zurich v Navigazione Libera Tri- 
estina, S. A,, CCAN.Y., 91 F.2d 
960. k 

JLB to purchaser of hill 

Carrier, giving- clean bill of lading, 
«tatmg that cargo, manifestly dam¬ 
aged when received, was received in 
good order, is estopped to deny truth 
•of such statement as against pur¬ 
chaser of bill, who is misled by and 
Alters his position on faith thereof 
—Munson S S Line v, Rosenthal, D 
C.NY., 6 F.Supp 374. 

*76. Notation, “not responsible for 
condition” 

TJ S —Munson S. S Line v. Rosenthal, 
supra. 

V7. U S,—Munson S S. Line Vw Ros¬ 
enthal, supra. 

178, U S —Munson S S. Line v. Ros¬ 
enthal, supra. 

Shipper’s agent 

Commission merchant, accepting 
vegetables, consigned to him as ship¬ 
per’s agent, with £!npwledge of their j 


damaged condition, and paving tariff 
duty for principal’s account was 
held not entitled to set up carrier’s 
estoppel by recital in bill of lading 
as to good condition thereof when re¬ 
ceived for shipment to show their 
poor condition at such time, such 
payment not having been made in re¬ 
liance on the recital —Munson S. 
S Line v Rosenthal, supra, 

79. US—The Carso, DCNY, 43 F 
2d 736, modified on other grounds, 
C.C A , 53 F 2d 374, certiorari denied 
Navigazione Libera Triestma v 
Molinelli, Giannusa & Rao, Inc, 52 
SCt. 140, 284 U.S. 679, 76 L Ed, 
574. 

58 C J. p 368 note 50. 

80. U.S.— 1 The Carso, DC.NY., 43 F. 
2d 736, modified on other grounds, 
CCA, 53 F 2d 374, certiorari de¬ 
nied Navigazione Libera Triestma 
v. Molinelli, Giannusa & Rao, Inc, 
52 SCt. 140, 284 U.S 679, 76 L Ed 
574. 

58 C J. p 368 note 51. 

81. U S —The Isla De Panay, D.C N 
Y, 8 F.2d 91, affirmed, C.C.A., 292 
F. 723, affirmed 45 SCt. 269, 267 
U S 260, 69 L.EcL 603. 

82. US-—New England Newspaper 
Pub. Co. v. U. S, DC,Mass., 18 F. 
Supp. 674. 

83. U.S—The Carso, C.CA.NY., 5.3 
F2d 374, certiorari denied Naviga¬ 


zione Libera Triestma v. Molinelli, 
Giannusa & Rao, Inc, 52 S.Ct 140, 
284 US 679, 76 L Ed 574. 

84. US—Pollard v. Vinton, Ky, 105 
U.S. 7, 26 LEd. 998. 

85. U S —Pollard v. Vinton, supra— 
The St Johns N. F..CCAN.Y., 272 
F. 673. 

86. US—The FernclifC, DC.Md, 22 
FSupp. 728 

Substantially full negotiability has 
been given to bills of lading by the 
Federal Rill of Lading Act, and the 
Uniform Bills of Lading Act in ef¬ 
fect in many states.—The Ferncliff, 
supra 

87. U.S-—Corpus Juris cited In The 
Ferncliff, D.C.Md, 22 FSupp. 728, 
739. 

58 C.J. p 368 note 63. 

88. U S.—The Vaughan and Tele¬ 
graph, N.Y., 14 Wall. 258, 20 L Ed 
807. 

58 C J, p 368 note 63. 

Right of transferee of bill to main¬ 
tain suit against carrier see supra 
§ 108 d. 

89. U.S —Ralderston v Manro, D C„ 
2 F.Cas No 793, 2 Cranch C.C. 623. 

90. U S.—^The Mary Ann Guest, C C. 

’ N.Y., 16 FCas.No.9,196, 1 Blatchf. 

■ 358. 

91. US—The Idefjord, DCN.Y., 31 
F.Supp. 667, reversed on other 
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such a bill is charged with knowledge that the 
Merchandise described therein is in transit and may 
be handled and treated by many persons whom he 
may not know and who may not know him, 92 and a 
purchaser thereof takes it subject to all provisions 
appearing on its face. 93 While transferring title, 
transfer of the bill does not shut out any defenses 
as between the carrier and the original holder, 94 and 
since, as considered supra § 112 c (2), the master 
cannot bind the vessel’s owner in receipting for 
goods not actually in his custody, this defense can 
be set up against a bona fide holder of the bill of 
lading 95 for value, 96 and against one who in reli¬ 
ance on the bill of lading had lent money on the 
cargo, 97 but the title of a person who makes a 
bona fide advance on a bill of lading of goods sub¬ 
sequently delivered alongside the vessel is not af¬ 
fected by the removal of the goods by the owner 
from the custody of the vessel, and shipping them 
in another vessel under a new bill of lading. 98 The 
transferee of a bill not indorsed by the consignee of 
the goods presumptively holds the bill subject to 
the terms of any agreement with the transferor. 99 

Issuance of several originals. Where several 
originals of the bill of lading are issued, the delivery 
of one or more of them for value transfers title to 
the goods, regardless of the retention of one of the 
originals by the transferor. 1 


Pledge of bill . A pledgee to whom a bill of lad¬ 
ing is given as security gets the legal title to the 
goods only if such is the intention of the parties. 2 

Transfer of the master's copy of the bill of lad¬ 
ing does not entitle the holder to delivery of the 
goods to him. 3 

Apportionment of deficient shipment. Where two 
bills of lading are issued at different times for goods 
not then delivered and only a part of the goods for 
which the bills are issued is shipped, bona fide hold¬ 
ers of the bills are, in the absence of designation 
by the shipper of any portion of the goods as in¬ 
tended to fill either bill, entitled to the pro rata 
quantity called for by their bills. 4 

Requisites and sufficiency. The delivery of the 
bill of lading and policy of insurance is a sufficient 
assignment of goods shipped to a foreign port, pro¬ 
vided the assignee follows up his claim with due dil¬ 
igence 6 It is not absolutely necessary that a bill 
of lading should have been actually indorsed or de¬ 
livered to the buyer in order to make him the as¬ 
signee thereof ; 6 other circumstances may be equal¬ 
ly sufficient to show the relationship. 7 Where, how¬ 
ever, a statute provides that title of the first holder 
of a bill drawn to order passes by indorsement, and 
of a bill drawn to 'bearer, by delivery, m the absence 
of estoppel, no title passes when an order bill is 
transferred without indorsement. 8 


C. TRANSPORTATION AND DELIVERY 


§ 115. Transshipping and Forwarding 

Where a vessel is disabled In the course of a voyage, 
it is the duty of the master if the ship cannot be re¬ 


paired within a reasonable time to transship the goods 
by another vessel if one is available. 

Where a vessel is disabled m the course of a voy- 


grounds, CCA, 114 F 2d 262, rer- 
tiorari denied Den Norske Amenka- 
Iinje A/S v. Blumenthal Import 
Corp , 61 S Ct 176, 311 U S 707, 85 
L Ed. 459—The Treasurer, DC. 
Mass., 24 F.Cas.No 14,159, 1 Sprague 
473. 

92. US—The Idefjord, DCNT, 31 
FSupp 667, reversed on other 
grounds, CCA, 114 F 2d 262, cer¬ 
tiorari denied Den Norske Amenk- 
alinje A/S v Blumenthal Import 
Corp, 61 SCt 175, 311 U.S. 707, 
85 LEd. 459. 

93. U S.—Givaudan Delawanna, Inc 
v The Blijdendijk, D.CN.Y., 91 F 
Supp 663. 

Reason for rule 

The purchase of a bill of lading 
ordinarily constitutes a commercial 
transaction between experienced busi¬ 
ness men or companies and they 
must be held to take with notice of 
provisions of the bill.—Givaudan Del¬ 
awanna, Inc. v. The Blijdendijk, su- . 
pra. I 


94. US—Pollard v. Vinton, Ky„ 105 
US 7, 26 LEd 998. 

58 CJ p 369 note 66. 

Doctrines favoring an innocent 
j holder for value of negotiable paper 
' do not wholly apply to holders of 
bills of lading —The St Johns N. F, 
CC.AN.Y, 272 F 673. 

95. U.S —Missouri Pac R. Co. v Mc- 
Fadden, Tex, 14 SCt 990, 154 U 
S 155, 38 L.Ed 944 

58 C.J p 369 note 68 

96. U.S—Archibald McNeil & Sons 
Co. of New York v Western Mary¬ 
land By Co, D.CPa, 42 F 2d 669, 
affirmed, CCA, 51 F 2d 1073, cer¬ 
tiorari denied 52 SCt 41, 284 U 
S 6C5, 76 LEd 563 

97. US—The Loon, CCN.Y., 15 F. 
Cas No 8,499, 7 Blatchf. 244, 

98. U S —The Idaho, D C.N Y , 12 F 
Cas No 6,997, 5 Ben 280, affirmed 
93 US. 575, 23 LEd. 978. 

99. NY—Neumann v Reiss, 245 N 
Y.S, 464, 138 Misc 576. 
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1. IT S.—Merchants Transfer & Stor¬ 
age Co. v First Federal Foreign 
Banking Corporation, C.C A.N.Y, 
79 F 2d 243. 

Transfer to secure loan. 

U S —Merchants Transfer & Storage 
Co. v. First Federal Foreign Bank¬ 
ing Corporation, supra 

2. US—The Carlos F Roses, Fla, 
20 SCt 803, 177 US. 655, 44 LEd 
929. 

58 C.J p 369 note 80 

3. U.S.—The Mary Bradford, D C.N. 
Y, 18 F. 189, affirmed, C.C, 23 F. 
733 

4. US —The L. J Farwell, D C Wis , 
15 F Cas No 8,426, 8 Biss. 61. 

5. Fa.—Dawes v. Cope, 4 Binn 258 

6. US —(Philadelphia, etc , R Co v. 
Barnard, D.CNY, 19 F.Cas.No.ll,- 
086, 3 Ben 391. 

7. US —Philadelphia, etc, R Co. v 
Barnard, supra. 

8. US —Sheppard v Newhall, Cal., 
54 F. 306, 4 C.C A. 352. 
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age and is compelled to seek a port of refuge, it 
is the duty of the master if the ship cannot be re¬ 
paired within a reasonable time to transship the 
goods by another vessel if one is available, 9 and his 
•duty as carrier is not ended until they are delivered 
at the place of destination, or are returned to the 
possession of the owner, or kept safely until the 
owner can resume them, or otherwise carefully dis¬ 
posed of. 10 In the absence of provisions in the con¬ 
tract so permitting, 11 a master has no right, without 
necessity, to transship goods shipped for the voy¬ 
age on freight, 12 although a moral necessity is suffi¬ 
cient to justify transshipment. 13 So on a temporary 
detention the vessel is not bound to transship cargo 
unless damage is to be expected from the probable 
delay. 14 Where goods are to be transported by 
water and it becomes impossible to do so, the car¬ 
rier is not bound to forward them overland, 15 and, 
similarly, when it becomes impossible to fulfill a 
contract to transport by sailing vessel, the carrier is 
not bound to transship them and send them on by 
steamboat 16 A carrier which has performed its 
contract by delivering goods at their destination 
is not bound to reship them to any other point free 
of charge. 17 A transshipment without legal excuse, 
however competent and safe the vessel into which 
the transfer is made, is a violation of the contract 
and subjects the carrier to liability if the freight 
is lost; 18 but, where goods are properly trans¬ 
shipped from one vessel to another under circum¬ 
stances which justify such transshipment, the own¬ 


ers of the first vessel are not liable for the sub¬ 
sequent loss of the goods on the other vessel, 19 al¬ 
though they could have received them again on 
their own vessel after the danger which caused the 
transshipment was passed. 20 

Transshipment by ordinary methods does not con¬ 
stitute conversion where the carrier has the right 
to transship, 21 and, where goods were to be shipped 
by water, the mere transshipment by rail and deposit 
m a warehouse subject to charges, and without no¬ 
tice to the consignee, is not a conversion by the 
carrier, entitling the consignee to recover the full 
value of the goods. 22 Where a bill of lading which 
contains provisions allowing transshipment at a 
certain port is stamped with a clause indicating that 
forwarding beyond such port is to be in connection 
with a certain company, the terms “transshipment* 
and “forwarding” are interchangeable and must be 
construed together. 23 Where goods become con¬ 
taminated on their transfer from one vessel to an¬ 
other, the consignee, after receiving a portion of 
such goods, can reject further deliveries of the total 
consignment. 24 A connecting carrier which is in 
possession and control of a barge and its cargo de¬ 
livered to such carrier by the initial carrier is un¬ 
der a primary duty to care for such barge and car¬ 
go. 25 Where a succeeding carrier refuses to accept 
goods from an intermediate carrier and the con¬ 
signee instructs the latter to store the goods, the lia¬ 
bility of the intermediate carrier for subsequent 


9. U S.—The Plow City, D C Pa,, 23 
F Supp 548. 

58 C.J p 369 note 85 

10. U S —King v. Shepherd, C C. 
Mass, 14 FCas No 7,804, 3 Story 
349 

11. US—Marx v. National SS. Co, 
ECNY, 22 F. 680. 

58 C.J. p 370 note 88. 

12. Ala>—Cox v. Foscue, 37 Ala 505, 
79 AmD 69 

58 C J. p 370 note 89 

13. U.S—The Fortitude, C C Mass , 
9 FCas No 4,953, 3 Sumn 228 

58 CJ p 370 note 90 

14. U.S—Murray v. ^E3tna Ins Co., 
CCI11, 17 FCas No 9,955, 4 Biss 
417 

58 C J. p 370 note 91. 

15. Mo—Silver v. Hale, 2 MoApp 
557. 

16. U S —Allanwide Transport Corp 
v. Vacuum Oil Co., N J., 39 S.Ct 
147, 248 U.S 377, 63 L Ed 312, 3 
ALR 15, answers to certified 
questions conformed to 256 F. 987, 
167 C.C.A. 663 

-,17. Ark—Lee Line Steamers v. 
Tucker, 165 S.W. 961, 112 Ark, 301. 


18. U S Trott v. Wood, C.C R.1, 24 
F.Cas.No. 14,190, 1 Gall. 443. 

58 C J p 370 note 96 

19. Ala—Cox v Foscue, 33 Ala. 713 
58 C J p 370 note 97. 

20. Ala—Cox v Foscue, supra, 

21. U S —Louis-Dreyfus v Paterson 
Steamships, C C A N Y , 43 F 2d 824, 
72 AL.R 242. 

22. U.S—Howe v Lexington, DCN 
Y„ 12 F.CasNo 6,767a 

23. U S —Smith, Kirkpatrick & Co 
v Colombian S. S. Co., CCA., 88 F 
2d 392. 

Frima facie import of stamped clause 
Where bill of lading allowing 
transshipment at certain port was 
stamped with clause indicating that 
forwarding beyond such port was to 
be “in connection with” named car¬ 
rier, stamp imported pnma facie that 
agreement contemplated forwarding 
by or through such carrier—Smith, 
Kirkpatrick & Co. v Colombian S. S 
Co, supra. 

Liability of initial carrier 

Initial carrier, even if mere for¬ 
warding agent, would still be liable 
for its own negligence, regardless of 
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alleged deviation by forwarding 
goods by connecting earner other 
than carrier named in bill of lad¬ 
ing contemplating transshipment — 
Smith, Kirkpatrick & Co. v. Colom¬ 
bian S. S. Co, supra. 

24. U S.—Connecticut Fire Ins. Co 
v Lake Transfer Corporation, D C 
N.Y, 60 F.2d 172. 

Evidence of negligence in transfer 

Evidence in suit for loss resulting 
from consignee's rejection of barge 
load of sulphur was held to show 
that cargoes previously delivered 
were contaminated by iron ore be¬ 
cause of impleaded respondent's neg¬ 
ligence in transferring them to other 
barges—Connecticut Fire Ins Co v 
Lake Transfer Corporation, supra. 

Liability for damages 
Corporation employed to transfer 
sulphur to other barges held liable 
for damages resulting from contam¬ 
ination thereof with iron ore because 
of negligence of pig iron manufactur¬ 
er, engaged by it to make transfers 
—Connecticut Fire Ins Co v. Lake 
Transfer Corporation, supra. 

25. U.S—Palmer v. Agwilmes, Inc, 
C.C.A.N Y„ 135 F 2d 689. 
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damage to the goods terminates on storage of the 
goods as instructed 26 

‘ The payment of brokerage to freight forwarders 
in ocean commerce has been held not to be unlaw¬ 
ful or against congressional policy. 27 An action 
against a freight forwarder for breach of contract 
is governed by the usual rules relating to civil ac¬ 
tions. 28 

Reservation of privilege in contract. Privilege 
to reship may be reserved in the contract of car¬ 
riage, 29 and while it has been held that words 
“privilege of reshippmg," in a bill of lading, are for 
the benefit of the carrier, and place no obligations 
on him to reship , 20 it has also been held that the 
phrase is to be construed as granting to the vessel 
the privilege of reshipping during the voyage, ac¬ 
cording as its interest or convenience may advise, 
and is at the same time imposing on it the duty to 
do so when practicable and necessary, 31 but the 
carrier is not bound to transship on any other ves¬ 
sels than its own, although it must avoid unreason¬ 
able delay, and is liable for damages caused there¬ 
by. 32 A carrier or forwarder of goods is not the 
general agent of the owner, and after delivery, pur¬ 
suant to contract, to another carrier, it has no au¬ 
thority subsequently to dispense with any of the 
conditions for safe transportation, and the shipper 
will not be bound thereby ; 33 nor does the privilege 
of reshipping reserved in a bill of lading discharge 
the vessel from any liability not excepted m the 
contract, and although the right is secured of trans¬ 
shipping on another vessel, the liability continues 
until the goods are safely delivered at the port of 
destination, if under like circumstances the carrier 
would be liable had the loss occurred on its own 


vessel. 34 The reservation confers only the simple 
right to transfer from one vessel to another, 35 and 
it cannot be exercised before the voyage has been 
undertaken or commenced by the original vessel. 36 
By reshipping under such a clause the master does 
not lessen his liability to transport to the port named 
m the bill, and must show that the goods were put 
m a good ship. 37 

Agency of master In reshipping cargo, if the 
master can save a part of the freight to the owner, 
he will be considered his agent as well as the ship¬ 
per's, otherwise, the shipper's alone. 38 

Through carriage. A carrier under a through 
bill of lading is presumably authorized to transship 
the goods when the shipper has notice that the car¬ 
rier's vessel does not go all the way to the port 
of ultimate destination, 39 and where a bill of lad¬ 
ing shows that a voyage to a particular place 
named on it is but part of a longer transit, which it 
is understood is to be made by the cargo shipped, 
and that the cargo is to be carried forward in a 
continuous way on its further voyage, the master 
must be presumed to have contracted with reference 
to the course of trade connected with getting the 
cargo forward. 40 A steamship company which issues 
a through bill of lading cannot limit its liability by 
accepting a local bill of lading which contains an 
agreed valuation clause for an amount less than 
that contained m the through bill of lading. 41 The 
terms of a through bill of lading providing for 
transshipment has been held to demonstrate that an 
ocean bill of lading was in the contemplation of the 
parties and was intended to become an integral part 
of the contract of carnage. 42 A provision in a 
through bill of lading that a forwarding shipment 


26. Ala—Ocean S S. Co. of Savan¬ 
nah v. People’s Shoe Co, 81 So 241, 
202 Ala 594, opinion conformed to 
81 So 245, 17 Ala App 34 

27. US—Atlantic & Gulf West 
Coast of Central America and Mex¬ 
ico Conference (No 2743) v U. S , 
DCN Y, 94 FSupp 138 

28. Questions of fact should be sub¬ 
mitted to the jury.—Beol, Inc, v H 
S. Dorf Co, 105 NTS 2d 323, 278 
App.Div 896, appeal and reargument 
denied 105 N Y S 2d 1020, 278 App. 
Div 042. 

29. Particular provisions construed 
U S —Grace v Waterhouse, CCA 

Wash , 264 F 422 

30. U S.—Broadwell v Butler, CC 
Ohio, 4 F Ca$ No.1,910, 6 McLean 
296, Newb Adm 171. 

58 C.J p 370 note 3. 

31. US—Dorris v Copelin, D.CMo, 

7 F.Cas No 4,011 

58CJ p 371 note 4. , 


32. US-Mina v I & V. Flono SS 
Co, D.CNJ, 23 F 915 

33. U S —The T A Goddard, DCN 
Y, 12 F. 174 

34. Mo.—Carr v The Michigan, 27 
Mo 196, 72 AmD 257, 

Pa—Whitesides v Russell, 8 Watts 

6 S. 44 

35. Mo —Carr v The Michigan, 27 
Mo 196, 72 AmD 257 

58CJ p 371 note 9 

36. U S —Dorris v. Copelin, D.C Mo , 

7 FCas No 4,011. 

37. Ill—Dunseth v. Wade, 3 Ill. 285 

38. Pa—McLoon v. Cummings, 73 
Pa 98. 

58 CJ. p 371 note 13. 

39. U.S —Pacific SS Co v. Wash¬ 
ington, C C.A Wash , 284 F. 712. 

58 C J. p 371 note 14 

40. U.S —The Convoy's Wheat, 3 
Wall. 225, 18 L Ed 194. 

58 CJ. p 371 note 15. 
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41. U S —The Cayo Mambi, C.C.A.N. 
Y, 62 F 2d 791. 

Inability of second carrier is meas¬ 
ured by its own contract, not by 
through bill of lading ■—The Cayo 
Mambi, D C N Y., 1 F.Supp. 116, af¬ 
firmed, CCA, 62 F 2d 791 

42. N.Y —Kachurm v. Barr, 71 N.Y 
S 2d 629, 272 App Div. 391, appeal 
denied 75 N Y S 2d 281, 272 App. 
Div 1048, affirmed 79 N E 2d 736, 
297 NY. 889 

Two bills of lading as single docu¬ 
ment 

Where terms of ocean bill of lad¬ 
ing were incorporated by reterence 
into through bill of lading for cargo 
issued by master of ship transport¬ 
ing cargo from Cyprus to Port Said, 
Egypt, for transshipment to New 
York, they were a part of the con¬ 
tract of affreightment and the -twa 
bills would be read together if 
they constituted a single document. 
—Kaohurm.v. >Barr, supra. , . 
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is subject to the conditions of bills ^of lading at 
present in use by on-carrying vessels is di no help 
to an on-carrymg vessel with respect to its lia¬ 
bility for damage to cargo stowed on deck where a 
provision for on-deck carnage is typed over the 
printed form for the particular contract of affreight¬ 
ment. 43 

§ 116. Goods Sent C. O. D. 

Bills of lading C. O D are not a lien on the vessel 
to secure payment of the money collected from the con¬ 
signee on delivery of the goods. 

In the absence of a statute providing otherwise, 
bills of lading C O. D. are not a lien on the vessel 
to secure payment of the money collected from the 
consignee on delivery of the goods. 44 

§ 117. Delivery 

The liability of a carrier under a bill of lading con¬ 
tinues until the merchandise is safely delivered to the 
consignee at the port of discharge, or placed in such a 
situation as to equal a safe delivery, and the carrier is 
not discharged of the custody of the goods until this 
is done. 

The liability of a carrier under a bill of lading 
continues until the merchandise is safely delivered 
to the consignee at the port of discharge, or placed 
in such a situation there as to be equivalent to a 
safe delivery, and the carrier is not discharged of 


the custody of the goods until this is done. 45 Where 
the owner of a vessel agrees, for a single price, 
to transport a cargo from one port to another, and 
allow storage thereof m the vessel following the 
voyage, his liability as carrier ceases on arrival at 
the port of destination, and he is thereafter liable 
as <a warehouseman only 46 

§ 118. - Mode and Place 

a. In general 

b. Constructive delivery; notice to ship¬ 

per or consignee 

c. Place 

\ 

a. In General 

It is the duty of a vessel and its owners to make de¬ 
livery of its cargo at the port of destination. Delivery 
must be in accordance with any reasonable provisions 
with respect to it in the contract and, if the bill of lad¬ 
ing or contract is silent as to the delivery, it must be 
according to the reasonable usages and regulations of 
the port or according to the custom of trade between the 
parties. 

It is the duty of a vessel and its owners to make 
delivery of its cargo 47 at the port of destination 48 
Delivery must be in accordance with any reasonable 
provisions with respect to it in the contract. 49 
Where the contract or bill of lading is silent as to 
the delivery, it must be according to the reason- 


Xnconsistent provisions 

If terms of through hill of ladling 
and subsequent ocean bill of lading 
are inconsistent, under English rule 
the provisions of the ocean bill of 
lading must prevail.—Kachurm v 
Barr, supra 

“Freight prepaid” in through hill of 
lading 

The legend “freight prepaid" in 
through bill of lading for cargo is¬ 
sued by master of ship transporting 
cargo from Cyprus to Port Said, 
Egypt, for transshipment to New 
York, was not conclusive evidence 
that full freight from Cyprus to 
New York including any additional 
freight of the on-carrying steamer 
was paid—Kachurm v. Barr, supra. 

43 . U.S—The Idefjord, CC.ANY, 
1X4 F 2d 262, certiorari denied Den 
Norske Araerikalmje Ay'S v. Blum- 
enthal Import Corp, 61 S Ct 175, 
311 U.S. 707, 85 D Ed, 459. 

Reasonableness of variation 

The reasonableness of a variation 
inserted into • a contract of carriage 
toy an on-carrying conveyance de¬ 
pends on the circumstances of the 
particular case and on whether a 
•clean negotiable document of title is 
outstanding—The Idefjord, CC.A.N 
Y., 114 F2d 262, certiorari denied 
Den Norske AmerikaWnJe, A/S v. 


Blumenthal Import Corp, 61 SCt. 
175, 311 US. 707, 85 L, Ed 459 

Liability in rem for right delivery 

An on-carrying steamer by accept¬ 
ing a cargo of wool for carnage on 
deck with knowledge of clean nego¬ 
tiable through bills of lading made 
the issuer of those bills its agent, 
and it could not then accept the 
goods under its own conditions, and 
it was bound in rem for right deliv¬ 
ery—The Idefjord, C.C.A N Y , 114 F 
2d 262, certiorari denied Den Norske 
Amenkalinje, A/S v. Blumenthal Im¬ 
port Corp , 61 S Ct 175, 311 U.S 707, 
85 LBd 459. 

44. US—The Illinois, D C.Tenn., 12 
P Cas No.7,005, 2 Plipp. 383. 

58 C J. p 371 note 17. 

Abbreviation “C. O D." defined see 
1 C J S. p 276 note 5 
Goods carried C. O D by carriers in 
general see Carriers § 186 

45 . U S,—Vose v. Allen, D C N.Y , 28 
P Cas No 17,005, affirmed, C.C , 28 
P Cas No 17,006, 3 Blatchf 289. 

46 . U.S —Norton v. The Richard 
Winslow, D.CWis, 67 P. 259, af¬ 
firmed 71 P. 426, 18 CCA. 344 

47 . U.S.—Irzo v. Perkins, D.C.N.Y., 
10 P. 779—Crosby v. Grinnell, D.C 
N.Y., 6 P Cas No 3,422. 
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48. U S —The Elvaston, C.C A.La , 
279 P 935 

58 C J p 371 note 22 
Authority to deliver at different port 
Ocean carrier could not justify 
nonperformance under bill of lading 
providing that goods should he de¬ 
livered at designated port, or as near 
thereto as she may safely get, upon 
ground that shipper by reason of his 
conduct in certain previous transac¬ 
tions had impliedly authorized car¬ 
rier to deliver goods elsewhere.^—The 
Jean Jadot, D C.N.Y, 14 P.Supp. 161 
Risks at destination known to con¬ 
signee 

The United States is not liable to 
consignee of merchandise, shipped on 
its vessel to Manila, P. I, for value 
of part of cargo lost, on ground of 
its negligence in discharging cargo 
at such port into custody of Philip¬ 
pine customs' corporate agent, which, 
was unable to handle cargo properly, 
where consignees knew of risks in¬ 
herent in discharging cargo at Ma¬ 
nila because of looting on piers and 
failed to show that parties contem¬ 
plated unloading of cargo elsewhere 
if conditions had not improved at 
time of its arrival—Tan Hi v. U. S., 
D.C.Cal., 94 PSupp. 432 

49, US —E J Keller Co v Cosmo¬ 
politan Shipping Co. f D.C N.Y., 26 
P 2d 838 

58 C.J. p 372, note 23. 
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able 50 usages and regulations of the port, 51 or ac¬ 
cording to the custom of trade between the parties, 52 
without confusion, 53 and in proper landing or¬ 
der; 54 but the carrier is not bound to deliver the 
goods in any particular position on the dock. 55 In 
the absence of a special contract to the contrary, 
a shipowner has delivered his cargo when he has 
put it over the rail of his ship, 56 but it has been said 
that ordinarily a ship has not performed her ob¬ 
ligation to deliver the cargo until it has been placed 
on the wharf. 57 Different consignments must be 
properly separated 58 so as to be open to inspection 
by their respective owners, and a fair opportunity 
afforded the consignee to remove his goods, 59 and 
a mere deposit of goods on the carrier’s own wharf, 
the goods not being separated and set apart from 
the rest of the cargo, and there being no acceptance 
by the consignee, and no reasonable time or op¬ 
portunity for their removal, is not a delivery to the 
consignee. 60 A vessel is not ordinarily bound to 
count or weigh the cargo on delivery. 61 

Delivery on the wharf alone may be sufficient 
where it is by direction of the consignee. 62 

Physical possession of consignee. Delivery is 
complete when the consignee has surrendered docu¬ 
ments of title and the cargo is physically in his 


possession, 63 and the fact that the consignee or his 
agent is required to sign a delivery book does not 
make the delivery incomplete until it is signed 64 

b. Constructive Delivery; Notice to Shipper or 
Consignee 

In the absence of a special contract goods will be 
regarded as properly delivered when deposited on the 
proper wharf at their place of destination, at a proper 
time, and notice given to the consignee, after which he 
has had a reasonable time and opportunity to remove 
them. 

In the absence of a special contract goods will be 
regarded as properly delivered when deposited on 
the proper wharf at their place of destination, at a 
proper time, and notice given to the consignee, after 
which he has had a reasonable time and opportunity 
to remove them 65 Although it has been said that 
notice to the consignee of the arrival of the goods- 
may be dispensed with by usage of the port 66 and 
the established course of business between the par¬ 
ties, 67 ordinarily, m case of carriage by water, 
otherwise than by steamboats having a regular 
schedule time for arriving and departing, the lia¬ 
bility of the carrier as such continues until the con¬ 
signee has been notified that the goods are ready for 
delivery, and he has had a reasonable opportunity 
to receive them, 68 and it has been held that usage 


50. US—Tan Hi v. U. S, D C.Cal, 
94 F Supp 432. 

58 C J. p 372 note 24. 

Requirement held reasonable 

A requirement of Philippine law 
that all cargo unloaded at Manila be 
delivered to consignee through ter¬ 
minal company acting as Philippine 
customs’ agent under contract with 
Philippine government, was not un¬ 
reasonable, m view of general disor¬ 
der, subjecting cargo lying on Manila 
piers awaiting removal by consignee, 
to risk of looting, which local gov¬ 
ernment authorities were powerless 
to prevent—Tan Hi v. U. S., supra 

51. U S —Richardson & Sons v. Jen¬ 
kins S S. Co , C C.A Mich, 44 F.2d 
759, certioian denied James Rich¬ 
ardson & Sons v. Jenkins S S. Co, 
51 SCt 345, 283 US 821, 75 L Ed 
1436. 

58 C.J. p 372 note 25. 

Common law 

The common law elements of prop¬ 
er delivery of goods by water car¬ 
rier apply only when custom regu¬ 
lations, or law of port of destination 
do not otherwise provide, as deliv¬ 
ery must be according to custom 
and usage of port and such delivery 
will discharge carrier of responsibil¬ 
ity—Tan Hi v. U. S., D C.Cal, 94 F 
Supp. 432 

Delivery subject to risks 

(1) The rule that delivery of car¬ 
go according to usage or law of port 


of destination is not propeT delivery, 
if cargo is thereby subjected to risks 
which are unusual with relation to 
those ordinarily involved in making 
such delivery, is inapplicable where 
inherent risks of delivery at certain 
port have long existed and are well 
known to both consignees and car¬ 
rier —Tan Hi v. U. S, supra. 

(2) The fact that usage or law at 
port of delivery of cargo may sub¬ 
ject it to risks not incident to nor¬ 
mal delivery at other ports is im¬ 
material m determining propriety of 
delivery at such port.—Tan Hi v. U. 
S., supra. 

52. N.T.—Jameson v. Sweeney, 66 N. 
Y S. 494, 32 Misc. 645 

53. U.S.—The Cardiganshire, D C. 
Cal., 9 F 2d 416 

58 C J p 372 note 28. 

54. U S.—The Harold Haarfager, D 
CN.T, 11 F.Cas No.6,083, 8 Ben. 
216. 

58 C.J p 372 note 29 

55. U.S —Hudson River Lighterage 
Co. v. Wheeler Condenser, etc, Co., 
DCNI, 93 F 374. 

58 C J p 373 note 30 

56. US—The No 34, C C.A N.T, 25 
F 2d 602, certiorari denied 49 S.Ct 
11, 278 US. 606, 73 L.Ed. 533. 

58 C J. p 373 note 32 

57. U.S —The Iossifoglu, D C Md , 32 
F 2d 928—Tan Hi v. U. S., D C Cal., 
94 F.Supp. 432. 
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58. U S —Tan Hi v. U. S , supra 
58 C J p 373 note 34. 

59. U S.—Tan Hi v. U. S , supra 
58 C.J. p 373 note 35. 

60. U S.—Warner v The Illinois, C 
C Pa„ 29 F.Cas No 17,184a. 

58 CJ p 373 note 36. 

61. Puerto Rico —Hansen v. Nine 
Hundred and Ninety-Eight Tons 
Coal, 6 Puerto Rico Fed. 394. 

62. US —Howland v The Henry 
Hood, DC NT, 12 F.Cas No 6,795 

63. U S —Priestley v. Cunard SS. 
Co, CC.ANY, 29 F 2d 39. 

64. U.S —Priestley v. Cunard SS 
Co., supra. 

65. U S —Southern Pac Co. v. Van 
Hoosear, C C A Cal, 72 F.2d 903 

58 C J. p 373 note 41. 

Where owners cannot be notified 
If consignees or owners cannot be 
notified of delivery on wharf, goods 
should be stored safely until delivery 
can be accomplished —Clifford v. 
Merntt-Chapman <fe Scott Corpora¬ 
tion, CCA Fla., 57 F 2d 1021. 

66. N.T.—Atlantic Nav. Co. v. John¬ 
son, 27 N.T.Super. 474. 

58 C J, p 374 note 42. 

67. N.T —Russell Mfg Co v. New 
Haven Steamboat Co, 50 NY. 121.. 

58 C.J. p 374 note 43. 

68. US—-Tan Hi v. U. S., D.C.Cal., 
94 F.Supp. 432. 
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or custom of a port cannot dispense with notice of 
the landing of the goods. 69 The notice to take the 
place of actual delivery must be a reasonable one, 70 
properly directed to the consignee’s business ad¬ 
dress. 71 The obligation to give notice is not in¬ 
creased or modified by the fact that the carriers 
discharge at a wharf other than the usual one if 
the consignee is not prejudiced by the change, 72 
and where the unloading is temporarily interrupted 
by the crowded state of the wharf, because of other 
consignees not removing their goods, no new no¬ 
tice need be- given on resumption of the work. 73 
A master cannot avail himself of his own wrong 
as an excuse for not giving notice. 74 

Notice may be rendered unnecessary by the terms 
of the bill of lading, 75 and, in such case, if the 
goods are landed in suitable weather with opportun¬ 
ity to remove them without mj’ury, the vessel is 
absolved from all further liability, although no no¬ 
tice is given, 76 but even under such a bill if the 
goods are discharged at an improper time, or ex¬ 
posed to known and imminent peril of loss, without 
due notice, the ship will be held liable for breach 
of duty, 77 and any right of the carrier under the 
contract to compel consignees to take goods shipped 
“from alongside” is waived by the carrier unload¬ 
ing the goods onto the dock. 78 

c. Place 

While the place of delivery of a cargo depends much 
<on the usage of the particular port, generally the goods 
need not be tendered personally to the consignee or de- 

N Y —Murphy v. Export S S. Cor¬ 
poration, 271 3ST.Y.S. 880, 151 Misc 
655. 

58 C J p 374 note 44. 

Carrier held liable 

Steamship owner failing: to give 
notice of discharge of goods into 
lighter as required by contract of 
carriage was liable for loss when 
lighter sank.—Murphy v. Export S S 
Corporation, supra 
Construction of bill of lading 

Lighterage and end-of tackle claus¬ 
es of bill of lading and clause requir¬ 
ing notice of discharge to be given 
consignees or shipper must be read 
together.—Murphy v. Export S, S. 

Corporation, supra. 

69. Tenn—Dean v. Vaccaro, 2 Head 
488, 75 Am D. 744. 

70. Mass—Ideal Leather Goods Co 
v Eastern SS. Corp, 107 NE. 525, 

220 Mass. 133 

58 C J p 374 note 46. 

71. Ill —Union Steamboat Co v. 

Knapp, 73 Ill. 506, 

72. U S —Constable v. National SS 
Co, NY, 14 S.Ct. 1062, 154 U.S. 

51, 38 LEd. 903. 


livered at his warehouse. A vessel fs bound to land her 
cargo at some suitable wharf; the place selected must be 
fit and safe for its deposit. 

While the place of delivery of a cargo depends 
much on the usage of the particular port, 79 gen¬ 
erally the goods need not be tendered personally 
to the consignee, 80 or delivered at his warehouse 81 
or residence, 82 nor is the ship obliged to deliver 
freight at a pier nearest to the address of the con¬ 
signee as given in the bill of lading. 83 In the ab¬ 
sence of any different usage of the port, or other 
indication m the bill of lading, a vessel is bound to 
land her cargo at some suitable wharf; 84 the place 
selected must be fit and safe for its deposit, 85 but 
the carrier is not bound to provide a heated wharf 
unless it has so contracted 86 The place selected for 
discharge of cargo must, if possible, be the cus¬ 
tomary wharf, 87 but the customary discharge of 
goods by a carrier at its own wharf raises no lia¬ 
bility for loss occasioned solely by the discharge of 
goods at another wharf, unless the custom is clearly 
long established, and without exception. 88 

A vessel must deliver her cargo within such parts 
of the port as have become fixed by established us¬ 
age, if a customary berth can be obtained there 
within a reasonable time, 89 and if the vessel dis¬ 
charges at the wrong place she is liable for the ad¬ 
ditional expense thereby caused to the consignee. 90 
While the master may, in the absence of instruc¬ 
tions, lawfully proceed to any usual and convenient 
wharf at the port of discharge, without consulting 
the shippers, 91 the sole consignee, or all the con- 

82. La—Kohn v. Packard, 3 La. 224, 
23 AmD 453. 

83. N. Y —W estern Transp Co v 
Hawley, 1 Daly 327. 

84. U.S—Devato v. Eight Hundred 
and Twenty-Three Barrels of 
Plumbago, D C N.Y , 20 F 510. 

58 CJ. p 376 note 61 

85. US.—The City of Lincoln, DC. 
NY, 25 F. 835 

58 C J p 376 note 62 

86. N Y —Kronman v Texas Trans¬ 
port, etc, Co, 191 N.Y.S 380, 117 
Misc 300 

87. US.—The Port Adelaide, DCN 
Y, 38 F 753 

58 C J. p 376 note 64. 

88. U.S—Arnold v National SS Co., 
DC NY, 29 E. 184, affirmed 14 S 
Ct 1062, 154 U'S 51, 38 LEd 903. 

58 CJ P 376 note 65. 

89. U S —The Port Adelaide, DCN 
Y., 38 F. 753, 

90. U.S—The Port Adelaide, supra. 
58 C.J P 376 note 67. 

31. U S —The E H. Fittler, D.C 
Mass, 8 F.Cas No 4,311, 1 Lowell 
I 114. 


73. U S.—Salmon Falls Mfg. Co v 
The Tangier, D C Mass , 21 F Cas 
No 12,267, 3 Ware 110, affirmed, C. 
C, 21 FCas No 12,266, 1 Cliff 396 

74. US—The Peytona, CC.Me, 19 
FCas No 11,058, 2 Curt. 21. 

58 C J. p 375 note 50 

75. U 'S —Constable v National SS 
Co, NY, 14 SCt 1062, 154 UK 51, 
38 LEd 903 

58 C.J p 375 note 51 

76. U S —The Boskenna Bay, C C N 
Y, 40 F 91, 6 LRA 172—The 
Surrey, C.CNY, 40 F 90 

77. US.—The Surrey, DCNY, 26 
F 791, reversed on other grounds, 
C.C, 40 F 90. 

58 C J p 375 note 53. 

78. US—The Titania, N.Y., 131 F. 
229, 65 CCA 215. 

79. U S —The G A Tomlinson, D C 
NY, 293 F 51. 

58 C J. p 375 note 55, 

80. US.—The Eddy, SC., 5 Wall. 
481, 18 LEd 486 

58 C J. p 376 note 57. 

81. U.S—Tan Hi v U. S , D.C.Cah, 
94 F.Supp. 432. 

58 C.J. P 376 note 58. 
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signees, if unanimous, 92 or a majority of them 
when it is the -custom, 93 or any one of them when 
this is the usage of the port, 94 may direct the master 
to unload at any usual and convenient wharf at the 
port of discharge; but a vessel is not bound, at 
the consignee’s direction to unload at a wharf which 
is unreasonably inconvenient, inaccessible, or extra- 
hazardous to the vessel. 95 Where a cargo is sent 
to a foreign country, and the consignor does not 
designate any particular port of delivery, the pre¬ 
sumption is that the general port of delivery of such 
cargoes was intended 96 If a vessel goes aground 
not far from a port of delivery, consignees who 
receive cargo where she lay thereby waive a de¬ 
livery in strict compliance with the contract. 97 

By special agreement a carrier may be bound to 
deliver at a special wharf, 98 and, under a bill of 
lading requiring goods to be landed at a certain 
place, the goods must be landed there from the 
ship, if it can be done with safety to her, 99 the con¬ 
signee not being required to accept delivery else¬ 
where. 1 So, where the bill reserves to the con¬ 
signee the right to choose the wharf, delivery must 
be made at the wharf chosen if it is ready to re¬ 
ceive the cargo. 2 A contract to deliver to the con¬ 
signee or his assigns is not an undertaking to deliver 
at the consignee’s wharf; 3 and where the carrier 


has agreed to transport a cargo of goods and de¬ 
liver them at a certain wharf, and on arrival at the 
designated place no wharf exists, the refusal of 
the carrier to build one constitutes no defense to an 
action for the freight. 4 If the consignee fails to* 
provide a convenient place for unloading m ac¬ 
cordance with the specifications of the contract, the 
carrier may treat the contract as broken and land 
the cargo at the usual place. 5 

§ 119. - To Whom Made; Misdelivery 

His proper share of the cargo must be delivered ta 
the consignee or owner of the goods or to one duly au¬ 
thorized to receive it. A wrongful delivery constitutes 
a conversion. 

His proper share of the cargo 6 must be delivered 
to the consignee 7 or owner of the goods, 8 or to one 
duly authorized to receive it, 9 the primary duty of 
the carrier being to deliver the goods to the right 
person. 10 A wrongful delivery constitutes a con¬ 
version 11 A carrier has no right under any cir¬ 
cumstances to deliver goods to a stranger, 12 and 
where an order bill of lading has been issued, de¬ 
livery should be made only to the holder thereof. 12 
A carrier, which agrees to deliver cargo to a for¬ 
eign consignee on the surrender of the bill of lading, 
but delivers the cargo to customs officials at the port 
of destination who, in turn, deliver such cargo to 


92. U.S—The Cervm, D.CMd,, 17 F 
462. 

58 C J, p 376 note 69 

93. TJ.S—Devato v. Eight Hundred 
and Twenty-Three Barrels of 
Plumbago, DCNY, 20 F. 510. 

58 CJ P 376 note 70 

94. TJS—The G A. Tomlinson, D.C. 
NY, 293 F 51. 

58 C J p 376 note 71. 

95. 'U.S—O'Rourke v. Two Hundred 
and Twenty-One Tons of Coal, D. 
CUT, 1 F 619 

58 CJ. p 376 note 72 

96. Me —Smith v. Davenport, 34 Me. 
520 

97. U.S.—The Eva D Rose, DCN. 
C, 151 F 704, 153 F. 912, affirmed 
1C6 F 101, 92 C.C A. 85. 

98. Mass —Shaw v. Gardner, 12 
Gray 488 

99. Mass—Shaw v. Gardner, supra. 

1. US—Liebes v Klengenberg, CC. 
A Cal., 23 F 2d 611, certiorari de¬ 
nied 48 SCt. 559, 277 US. 596, 72 
L.Ed 100G. 

2 . La — Manson v. Harrison, 2 LeuA, 
Orleans, 95. 

3. U.S — Smith v. Lee, Mass, 66 F. 
344, 13 CCA 506. 

4. Miss. — McCaughn v. Milliot, 29 
So. 818, 78 Miss. 976. 

5. Conn—Wordin v. Bemis, 32 Conn. 
268 , 85 AmD. 255. 


6. US—The Pietro G, DCNY, 38 
F 148. 

7. NY —Tarbell v Royal Exch. 
Shipping Co , 17 N.E 721, 110 N.Y 
170, 6 Am S R 350 

58 CJ p 377 note 84. 

“To consign” defined 

When used in connection with a 
vessel, the term “to consign” gener¬ 
ally refers to the goods which are 
shipped by her—Gillespie v. Win- 
berg, 4 Daly, N.Y., 318—12 CJ. p 828 
note 38 

“Consignee” defined 

The word “consignee" m its ordi¬ 
nary and usual significance indicates 
a person residing at the port of de¬ 
livery to whom the goods are to be 
delivered when they arrive.—The 
Anzpa, CCA Md„ 63 F2d 42. 
“Consignee" defined generally see 15 
C.J S p 988 note 25-p 989 note 33. 

8. US —The Boskenna Bay, C C.N 
Y., 40 F. 91, 6 LRA 172. 

58 C J. P 377 note 85 

9. U S —Tan Hi v. U. S., D.C.Cal, 94 
F.Supp. 432. 

58 C J p 377 note 86. 

When bill of lading “accomplished” 
A bill of lading is “accomplished" 
not by transportation of shipment to 
its destination but delivery at des¬ 
tination must be made bona fide to 
person apparently having right to re¬ 
ceive shipment.—Alcoa S S. Co. v, U 
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S, DCNY, 80 FSupp 158, reversed 
on other grounds, CA, 175 F 2d 661, 
affirmed 70 SCt 190, 338 U.S. 421, 94 
LEd 225. 

10. Cal.—Webb V. Winter, 1 Cal 
417. 

11. NY.—M & T. Trust Co. r. Ex¬ 
port S. S. Corporation, 259 N.Y S 
393, reversed on other grounds 186 
NE 214, 262 NY. 92, certiorari de¬ 
nied 54 SCt 70, 290 U.S 650, 78 
LEd 563 

58 C J P 377 note 88. 

12. U S —The Thames v Seaman, N. 
Y., 14 Wall 98, 20 LEd 804—Bank 
of California, N A v. International 
Mercantile Marine Co., D.C.N.Y, 40 1 
F.2d 80, reversed on other grounds, 
C.C A, 64 F.2d 100, certiorari de¬ 
nied 54 SCt. 66, 290 US. 649, 78 
L.Ed 563. 

13. U 'S —Israel v U. <S. Shipping 
Board Emergency Fleet Corp., CO 
A.La, 23 F 2d 786 

58 C.J. p 377 note 90. 

Necessity of notice 

Shipowner's failure to notify ship* 
per or holder of bill of lading of ar¬ 
rival of goods or of time of comple¬ 
tion of vessel’s discharge are not de¬ 
fenses m libel for misdelivery of car¬ 
go, since consignee is bound to bo¬ 
on hand to take goods when thfey 
come to hand—The Jean Jadot, D.CL 
N.Y., 9 FSupp 162. 
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the consignee without a surrender of the bill of 
lading, is liable to the shipper for loss consequent 
on its breach of the shipping agreement where it 
knows that the law at such port requires delivery 
of dutiable goods to customs officials. 14 Where the 
shipper has delivered goods to a carrier on a dock 
receipt running to the consignee and not to his or¬ 
der, the carrier is justified m delivering to the con¬ 
signee without surrender of the dock receipt. 15 The 
carrier is not liable where a misdelivery results 
from reliance on the bill of lading accepted by the 
shipper, 16 or where the loss results as a consequence 
of the negligence of the person properly entitled to 
delivery. 17 If a vessel strands on a voyage near 
her port of delivery, and on being released starts 
back with the intention of delivering the cargo back 
to the consignors, in violation of the contract of 
carriage, the consignees are entitled to sue the ves¬ 
sel in admiralty to recover the cargo and damages 
for its nondelivery 18 

Ratification . The delivery of bills of lading by 
shippers to importers after the latter have wrong¬ 
fully obtained the goods from the carrier does not 
operate as a ratification of the previous deliveries, 


of which the shippers had no knowledge. 19 
§ 120. - Failure or Refusal to Deliver 

A carrier's primary duty is to carry and deliver, and 
failure or refusal to deliver will render it liable unless 
justified by some legal excuse. The act of a carrier in 
failing, without lawful excuse, to deliver goods may 
constitute a conversion or breach of contract. 

A carrier’s primary duty is to carry and deliver, 
and failure or refusal to deliver will render, it lia¬ 
ble, 20 unless justified by some legal excuse 21 A car¬ 
rier who contracted to carry under an agreement 
that it should not be liable for loss or damage to the 
goods is liable for failure to deliver, unless it shows 
that such failure was caused by the goods being 
lost 22 The duty to deliver is, however, a duty to all 
the shippers, 23 and the case cannot be disposed of 
as though plaintiff’s goods were the only goods on 
board; 24 the extent of the duty must be deter¬ 
mined by a consideration of all the surrounding cir¬ 
cumstances. 25 The act of a carrier in failing, with¬ 
out lawful excuse, to deliver goods constitutes a 
conversion, 26 and a 'breach of contract. 27 

Abandonment of goods defeats a claim for non¬ 
delivery thereof. 28 


14. Tex.—South Texas Lumber Co 
v. Wolvin Line, Civ.App, 199 SW. 
1129. 

58 C J p 377 note 86 [a] 

15. N.Y.*—Chandler Motor Car Co v. 
United Fruit Co., 216 NTS 413, 
127 Misc 432 

16. Mass—Porter v Ocean SS Co., 
Ill NE 864, 223 Mass. 224. 

17. U S —MacAndrews, etc, Co., v. 
U S, CCANJ, 23 F2d 667 

58 C J. P 377 note 93. 

18. US—The Eva D Rose, DON. 
C, 151 F. 704, modified 153 F 912, 
affirmed 166 F 101, 92 C C A 85. 

19. US—Goepel v Hamburg Amer¬ 
ican Packet Co , D C N.Y., 191 F. 
744. 

20. U.S—Herschel Jones Marketing 
Service v. U. S., D.C.N.Y., 32 F 2d 
530 

58 C.J. p 378 note 2. 

Unloading- cargo 

(1) A vessel refusing to discharge 
cargo or deliver it to owners until 
ordered to do so by court on ground 
that contract venture had been frus¬ 
trated by war was liable for cost of 
unloading cargo at port where vessel 
was interned after calling thereat for 
coal bunkers as authorized by bills of 
lading, notwithstanding provisions 
therein authorizing vessel, in event 
of war, to proceed *to or remain at 
any other port than that of discharge 
and retain goods on board or dis¬ 
charge them at owners’ risk and ex¬ 
pense —The'San Giuseppe, C C.A.Va, 
122 F 2d 579. 


(2) A provision of war risk clause 
m foreign vessel’s time charter that 
if port at which it is ordered to dis¬ 
charge cargo be one to which it is 
prohibited from going by government 
of nation under whose flag it sails, 
owner shall discharge cargo at any 
other port covered by charter party 
as ordered by charterers, imposed on 
vessel and her owners burden of un¬ 
loading cargo at port covered by 
charter, as ordered by court on cargo 
owners’ motion, after foreign gov¬ 
ernment prohibited vessel from going 
to port of discharge named m bills of 
lading—The San Giuseppe, supra. 
Liability of agent 

Where shipping company’s agent 
refused to surrender earner certifi¬ 
cates to shipper except upon payment 
of additional freight charges wrong¬ 
fully imposed by connecting carrier, 
the agent abandoned any status he 
may have possessed as a disinterest¬ 
ed intermediary and identified him¬ 
self as an agent whose liability for 
his conduct in assuming dominion 
over the property of the shipper 
could not be distinguished from that 
of the principal.—Kachurin v Ameri¬ 
can Iraq Shipping Co., 61 N.\ 2d 
414, 187 Misc. 178. 

Payment of additional charges under 
protest 

Owner of goods was not required 
to pay additional freight charges un¬ 
der protest, in order to obtain pos¬ 
session of the goods, since he Was hot 
bound to submit to an improper ex¬ 
action of fees or charges in-order to 
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obtain his own property—Kachurin 
v American Iraq Shipping Co , supra 

21. U S—Ortega & Emigh v Grace 
Line, DC Cal., 72 FSupp. 302. 

Excuses for nonperformance of con¬ 
tract generally see supra S 108. 

No goods received 

Carrier was not liable for failure 
to deliver goods which it never re¬ 
ceived.—Ortega <fc Emigh v. Grace 
Line, D.C.Cal, 72 FSupp 302. 

22. N Y —Newst&dt v. Adams, 12 1ST. 
Y Super 43 

23. U S —New York, etc, SS Co. v. 
Guamca Centrale, NY., 231 F. 820, 
145 C.C A, 649. 

24. U S —New York, etc., SS. Co. v. 
Guamca Centrale, supra. 

25. U S.—New York, etc., SS Co v. 
Guamca Centrale, supra. 

26. N.Y —Kachurin v. American 

Iraq Shipping Co, 61 NY.S2d 414, 
187 Misc. 178 

58 CJ. p 378 note 8. 

If there is no suitable place for 
storage, the carrier transporting the 
goods by boat may, without liability 
for conversion, retain them in pos¬ 
session on the boat —The Hattie 
Palmer, N.Y., 68 F. 380, 15 CCA. 479. 

27. NY—Winkler v, Compama Sud 
Americana De Vapores, 41 N Y S. 

' 2d 67, 180 Misc 181 
58 CJ. p 378 note 9. 

28. US.—The Baltic, DC.NT., 212 
F 759 

58 CJ p 378 note 10. 
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Penalties. Where the statutes so provide, failure 
to deliver cargo manifested for delivery at a port 
subjects the carrier to penalties imposed by the 
collector of customs. 29 

§ 121. -Failure or Refusal to Receive 

A consignee cannot decline to receive cargo on the 
ground of adverse weather conditions if the weather is 
reasonably fit for unloading. Where a consignee refuses 
to accept goods, the carrier must keep the goods for 
the owner or land and store them with a competent 
third person. 

A consignee cannot, if the weather is reasonably 
fit for unloading, decline to receive cargo on the 
ground of adverse weather conditions 30 or in ap¬ 
prehension of bad weather, 31 and a refusal to re¬ 
ceive cargo after due notice, and after the lapse 
of a reasonable time given the consignee to accept, 
dispenses with the necessity of a formal tender. 32 
If the goods, are damaged or deteriorated, the con¬ 
signee cannot refuse to receive them and then sue 
for conversion, but must accept the tender and claim 
for the difference in quality or quantity. 33 

Storage of goods . Where a consignee refuses to 
receive goods, 34 or pay the freight, 35 or if they are 
not called for, 36 the carrier must keep the goods for 
the owner 37 or land them and store them with a 
competent third person, subject to the consignee’s 
order on performance of the conditions, 38 or for the 
account of the owner, 39 and, having done this, it 
has fulfilled its full duty as a carrier; 40 and, if the 
consignee is bound to receive them, the goods are 


thereafter at his risk. 41 If it is impossible to store 
the goods at the port of destination, the master may 
take them to the nearest port where it is possible. 42 

§ 122. - Short Delivery 

A carrier is liable for a short delivery, In the absence 
of a valid exception in the bill of lading, unless shrink¬ 
age of cargo is caused by its own inherent nature and 
quality and not by any negligence of the carrier. 

A carrier is liable for a short delivery, 43 in the 
absence of a valid exception in the bill of lading, 44 
unless shrinkage of cargo is caused by its own in¬ 
herent nature and quality and not by any negligence 
of the owners of the ship, 45 and the carrier cannot 
avoid liability 'by a provision in the bill of lading 
that weight, contents, and material are unknown. 46 
However, a vessel is not liable for a shortage in 
the number of packages set out in the bill of lading 
signed by the master, although such bill and the car¬ 
go represented by it have passed to a bona fide 
purchaser, where no fraud is charged, and it is con¬ 
ceded that all the cargo actually received on board, 
or which came into the hands of the master, was 
delivered. 47 In determining whether there is a 
shortage of cargo, both the consignee’s output count 
and the intake counts as shown by the bill of lading 
are controlled by proof that the hatches were sealed 
after the cargo was in, and opened only by the port 
wardens on the vessel’s arrival, and that there was 
no opportunity for loss or abstraction; 48 and m 
determining a question of shortage of weight of 


29. Philippine —Smith v. Insular 
Collector of Customs, 37 Philippine 
97. 

58 C.J. P 378 note 12. 

30. U S —Liverpool, etc., Steam Co. 
v. Suitter, DC.NT, 17 F. 695, af¬ 
firmed, CC., 22 F 560. 

58 C J. p 378 note 13 

31- U 'S —The Grafton, DCN.Y., 10 
F Cas No 5,656, Olcott 43, affirmed, 
CC, 10 F.Cas No 5,655, 1 Blatchf 
173. 

32. U S —O'Rourke v. Two Hundred 
and Twenty-One Tons of Coal, D C 
N.Y., 1 F. 619. 

33. U S —The Timor, D C N.Y, 61 F. 
633. 

34. US—The Eddy, SC., 5 Wall. 
481, 18 LEd 486. 

58 CJ. p 379 note 20. 

35. U.S.—The Adella S Hills, DCN 
Y, 47 F. 76—Fox v Holt, DC, 9 
F Cas No 5,012, 4 Ben. 278, 36 Conn 
55 8. 

36. Ill—Crawford v. Clark, 15 Ill 
561. 

N.Y.—Redmond v. Liverpool, etc,, 


Steamboat Co, 46 NY. 578, 7 Am 
R 390 

37. US—Wilson v Royal Exch 
Shipping Co., DC NY., 24 F. 815. 

38. US—The Eddy, SC., 5 Wall. 
481, 18 LEd 486. 

58 CJ p 379 notes 20-22. 

39. U S —California Bank v. Inter¬ 
national Mercantile Marine Co, D 
CNY, 40 F.2d 80. 

58 C J p 379 note 25 

40. U.S —Bnttan v. Bamaby, Cal, 
21 How 527, 16 LEd. 177. 

58 C J. p 379 note 26. 

41. U S —Knott v. One Hundred 
Bales of Rags, DCNJ., 60 F 634 

Mass—Chickenng v. Fowler, 4 Pick. 
371. 

42. US —Fox v. Holt, D C , 9 F Cas. 
No 5,012, 4 Ben 278, 36 Conn. 558. 

58 C J p 379 note 33 

43. US —American Trading Co. v. 
The Harry Culbreath, DC NY, 95 
F Supp 312, affirmed, CA, 187 F 2d 
310—The Rita Sister, D C Pa., 69 
F Supp. 480—Shackman v Cunard 
White Star, DCNY., 31 F.Supp 
948. 

58 C.J p 379 note 35. 
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Establishment of lawful excuse by 
carrier 

Where ship was required to be 
considered as having been loaded by 
carrier within Carnage of Goods by 
Sea Act, carrier, to establish lawful 
excuse for its failure to deliver goods 
in quantities stated in bills of lading, 
was required to show that there 
could have been no loss of goods aft¬ 
er ship docked at end of voyage — 
American Trading Co v The Harry 
Culbreath, CANY., 187 F.2d 310 

44. US.—The Seneca, D.CNY, 163 
F. 591, reversed on other grounds 
172 F. 370, 97 C.-CA. 68. 

45. US—Janney v. Tudor Co., D.C. 
Mass , 3 F 814 

58 C J. p 379 note 37. 

46. US—The Nora, DC Pa., 14 F. 
429. 

47- U S —Maddock v. American Su¬ 
gar Refining Co , D C Mass., 91 F 
166, affirmed 93 F. 980, 36 C.CA. 
42 

48. US.—The Ethel, D,C.PAm 59 F, 
473. 
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cargo the customhouse weight is entitled to superior 
credit as against a subsequent unofficial weight, tak¬ 
en after the cargo had been stored for months. 49 
Where there has been a short delivery and the con¬ 
signee withholds filing claim because delivery to 
make up the shortage is guaranteed from another 
shipment by the shipper but such other shipment is 
lost at sea, the consignee may enforce the original 
duty of the carrier, 50 and the fact that the consignee 
has received satisfaction from his insurer furnishes 
no valid ground of defense to the carrier. 51 

§ 123. Deviation and Delay 

The general rule as to when a vessel for hire shall 
proceed from her port of loading is that she is to de¬ 
liver the goods carried within a reasonable time and 
the carrier is liable for loss caused by unjustifiable de¬ 
lay in transportation and delivery of the goods. 

The general rule, m the absence of a clear agree¬ 
ment, as to when a vessel for hire shall proceed 
from her port of loading is that she is to deliver 
the goods carried or fulfill her engagement within a 
reasonable time, 52 and the shipowner is bound to 
prosecute the voyage with due diligence. 53 Al¬ 
though it has been held that delay m discharging 
through default of the vessel does not entitle the 
charterer or consignee to damages, in the absence of 
a contract for delivery by a particular day, but 


simply extends the time within which the discharge 
may be made without liability of the charterer or 
consignee for demurrage, 54 the general rule is that 
the carrier is liable for loss caused by unjustifiable 
delay m transportation and delivery of the goods, 55 
and shippers have a lien on the vessel for the loss 
occasioned thereby. 56 While it may be the duty of 
a common carrier receiving freight for transporta¬ 
tion by rail and beyond the seas ordinarily to pro¬ 
vide for the clearance of the vessel in which the 
goods are to be shipped, the shipper cannot complain 
of failure to obtain such clearance when it is pre¬ 
vented by the nature of the shipment. 57 Similarly, 
a bill of lading for the transportation of goods from 
one port to another prima facie imports a direct 
voyage, 58 unless there is a known usage of trade 
to touch at intermediate ports* 69 or deviation is 
permitted m the contract of affreightment, 60 and an 
unjustifiable deviation renders the carrier liable for 
the delay 61 and deprives him of the benefit of an 
insurance clause in the bill 62 An overcarriage of 
cargo is a deviation, 63 and a carrier which carries a 
shipment beyond its destination is liable to the ship¬ 
per for additional expenses incurred by him because 
of such deviation. 64 

The master may deviate where stress of weather 
makes it apparently necessary for a reasonable mar¬ 
iner to lay m, 65 or to make necessary repairs 66 with- 


49. XT S —Lmklater v. Howell, I) C 
N.Y, 88 F 526. 

50. TJ S —General Foods Corp. v. 
The Felipe Camarao, CANY, 172 
F 2d 131, certiorari denied Republic 
of the TJ. S. of Brazil v. General 
Foods Corp., 69 S Ct. 1047, 337 U S. 
908, 93 L Ed. 1720. 

51. TJ.S —General Foods Corp. v. 
The Felipe Camarao, C.ANY, 172 
F 2d 131, certiorari denied Repub¬ 
lic of the U S. of Brazil v. General 
Foods Corp, 69 S.Ct. 1047, 337 US 
908, 93 L Ed. 1720. 

52. TJ S —Grammer S S. Corpora¬ 
tion v James Richardson & Sons, 
CCA N.Y , 47 F.2d 186—The Terne, 
DC.N.Y, 1 FSupp 537. 

58 C.J. p 380 note 44 
Determination, of reasonable time 
What is reasonable time for deliv¬ 
ery, where neither charter nor bills 
of lading- specify time, must be de¬ 
termined m light of possibilities, in¬ 
cluding stoppage of channel by ice.— 
Grammer S S Corporation v James 
Richardson & Sons, C.C.ANY., 47 F. 
2d 186. 

Customary expedition 

Shippers are entitled to have goods 
carried to destination with custom¬ 
ary expedition —The Salvore, C C,A. 
NY., 60 F 2d 683, certiorari denied 
U. S. 'Steel Products Co. v, Naviga- 


zione Libera Tnestma Societa Anoni- 
ma, 53 S Ct 117, 287 US 653, 77 L 
Ed. 565 

Warranty 

The fact that the parties to freight 
charter expected delivery before 
close of navigation for season did not 
constitute warranty, and the state¬ 
ment of the earner’s agent that 
steamer would get through before 
navigation closed for season was a 
mere expression of opinion, not a 
warranty—Grammer S S. Corpora¬ 
tion v James Richardson & Sons, C 
CA.NY., 47 F 2d 186. 

53. U S.—Grammer S. S Corpora¬ 
tion v. James Richardson & Sons, 
supra 

54. TJ S.—Milbum v. Federal Sugar 
Refining Co, NY., 161 F. 717, 88 
CC.A. 577. 

55. U S —Wayne v Inland Water¬ 
ways Corp , D C Ill, 92 F Supp 276. 

58 C J. p 380 note 46. 

56. U S —The J. C Stevenson, D C. 
Md, 17 F 540 

58 C J P 380 note 47. 

57. U.S—Farmers' L & T. Co v. 
Northern Pac. Co , C.C N.Y, 112 F. 
829, reversed on other grounds 120 
F 873, 57 CCA. 533, affirmed 25 
S.Ct 84, 195 US 439, 49 L Ed. 269 

58 C.J. p 380 note 48. 
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58. U'S.—The City of Brunswick, D_ 
CMass, 4 FSupp 908 

Mass.—Lowry v Russell, 8 Pick. 360- 

59. US.—Thatcher v McCulloh, IX 
CNY, 23 FCas No 13,862, Olcott 
365 

60. U S.—Blank v. U. S , C.C.A N.Y, 
13 F 2d 394. 

58 C J. P 380 note 51. 

61. Ga—Robinson v. Holst, 23 S E. 
76, 96 Ga 19 

58 C J p 381 note 52. 

62. US —Rosenberg v. U S. Ship¬ 
ping Board Emergency Fleet Corp., 
DC Cal, 7 F.2d 893, affirmed, CC. 
A, U S Shipping Board Emergen¬ 
cy Fleet Corporation v Rosenberg 
Bros & Co., 12 F.2d 721, reversed 
on other grounds 48 SCt. 256, 276 
US 202, 72 LEd 531. 

63. NY—Fadex Chemical Corp. v. 
Lorentzen, 44 N.Y S 2d 789. 

64. NY—Fadex Chemical Corp v. 
Lorentzen, supra. 

65. US—Wilcox v Five Hundred 
Tons of Coal, C.C Ill, 14 F 49 

58 C J p 381 note 53. 

66. U S —The Malcolm Baxter, Jr , 
CCANY, 20 F 2d 304, affirmed 
France v French Overseas Corp , 
48 S Ct 516, 277 U S. 323, 72 L Ed. 
901 

La—Rathbone v. Neal, 4 La.Ann. 
563, 50 Am.D. 579. 
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iiv a. reasonable time. 67 Delay does not render the 
owner liable to the shipper’s agents where the latter 
had no property at risk in the venture. 68 A shipping 
agent is not liable as a guarantor if a ship’s arrival 
is delayed where such delay has been provided for 
by the contracting parties. 69 A bill reserving broad 
rights m the matter of deviation and delay is not 
void, as against public policy. 70 

Excuse for delay. The extent of the carrier’s ob¬ 
ligation to a consignee of goods is to use reason¬ 
able efforts to make an early delivery with such 
facilities as the port affords, 71 and delay in trans¬ 
portation and delivery may be excused by the cir¬ 
cumstances of the case, in which event no liability 
therefor attaches to the carrier, 72 but where there 
is no valid excuse for the delay the carrier is 
liable. 73 Wrongful cancellation 74 or postpone¬ 
ment 75 of sailing is not within the benefit of ex¬ 
ceptions excusing a reasonable delay. 

Restraint of princes . Stipulations exempting the 
carrier from liability for loss resulting from “ar¬ 
rest or restraint of princes, rulers, or people” relate 
to future restraints 76 and not to those already m 
effect. 77 Unauthorized restraints imposed by sub¬ 


ordinate government officials are not within the ex¬ 
emption 78 Where the contract is made during 
existence of a state of war, the clause as to re¬ 
straint of princes will be construed as contemplating 
exemption from loss caused by actual physical re¬ 
straint, 79 and not as exempting from loss due to the 
carrier’s refusal to carry contraband. 80 Comman¬ 
deering of ships by the government in time of war is 
a risk withm exceptions as to restraint of princes. 81 

War conditions Stipulations as to war conditions 
operate to relieve the carrier from liability for loss 
or damage resulting therefrom, 82 unless it is shown 
that the carrier was at fault. 83 Under exceptions 
excusing the carrier for delay if occasioned by 
“conditions of war or hostilities, actual or threat¬ 
ened,” such as render it unsafe for vessels to sail, 
a revolution in the country of destination, confined 
to a portion thereof distant from the port of des¬ 
tination, will not excuse delay 84 Under exceptions 
exempting the carrier from liability for damages re¬ 
sulting from failure to operate ships during war, the 
earner will not be liable where, m good faith and 
reason, it refuses to carry cargo contracted for 
shipment subject to the war clause, 85 but m order 
to serve as an excuse the refusal to carry goods 


67. U S —The Louise. D.C.Md , 58 F 
Supp 445—The Plow City, D C.Pa, 
23 F Supp. 548 

Shipper’s failure to await repairs 
Where it was apparent when ves¬ 
sel left convoy to return to port that 
vessel had been unseaworthy at start 
of voyage, and it was very uncertain 
that vessel could be made seaworthy 
to resume carnage of cargo to des¬ 
tination, apd ship was libeled and in 
custody of court and had not been 
released upon stipulation, and ship¬ 
owner had stated financial inability 
to care for cargo, thus forcing cargo 
owners to resume possession of car¬ 
go, and shipowner had unjustifiably 
demanded a general average adjust¬ 
ment, cargo owners were justified in 
making prompt reshipment of their 
respective goods to avoid further loss 
without giving ship a reasonable 
time within which to complete re¬ 
pairs.—The Louise, D.C Md, 58 F. 
Supp. 445 

68. US—U. S v. Middleton, C.CA. 
SC, 3 F 2d 384, certiorari denied 
45 SCt. 463, 267 US. 603, 69 LBd. 
809. 

69. N.Y —L N. Jackson & Co. v. 
Seas Shipping Co., 56 N.Y.S.2d 501, 
185 Misc. 94, affirmed 61 NTS 2d 
371, 270 AppDiv. 830, affirmed 68 
NE 2d 605, 296 NY 529, motion 
denied 69 N E 2d 483, 296 N.Y. 635. 

70. U S.—Dietrich v U. S Shipping 
Board Emergency Fleet Corp, C.C. 
A N.Y., 9 F.2d 733, certiorari demed 


49 S.Ct 82, 278 US. 647, 73 L.Ed. 
560 

58 CJ p 364 note 78. 

71. U S —American Steel Co v. 
Transmarine Corp , D C N Y , 36 F 
2d 246. 

72. U S.—Grammer S S Corpora¬ 
tion v James Richardson & Sons, 
CCANY., 47 F 2d 186. 

58 CJ p 381 note 60. 

Ice blockade 

Carrier was under no obligation 
to make efforts in advance of sailing 
to prevent formation of anticipated 
ice blockade—Grammer S S. Corpo¬ 
ration v. James Richardson & Sons, 
supra. 

73. U.S.—'Cohn v U S Shipping 

Board, CCATenn, 20 F 2d 56 

58 CJ p 381 note 62. 

74. US.—Cohn v. U. S. Shipping 

Board, supra. 

75. U.S.—Cohn v. U. S Shipping 

Board, supra. 

58 C.J p 381 note 64. 

76. U.S.—Rotterdamsche Lloyd v. 
Gosho Co, C C.A Cal, 298 F 443, 
certiorari denied 45 S.Ct. 99, 266 U. 
iS 621, 69 LBd. 472 

77. U S —Rotterdamsche Lloyd v. 
Gosho Co, supra. 

78. US—Northern Pac. R. Co. v. 

American Trading Co., NY., 25 S. 
Ct 84, 195 US 439, 49 L Ed 269. 

58 CJ. p 381 note 67. 

79. U S —Balfour v. Portland, etc, 
*SS Co, DC.Or., 167 F. 1010. 

92$ 


80. U S —Balfour v. Portland, etc , 
SS Co, supra. 

58 C J. p 382 note 69. 

81. US.—Vacuum Oil Co. v Luck- 
enbach SS. Co, DCVa., 275 F 998 

82. La—General Mills v. United 
Fruit Co , 44 So 2d 303, 216 La 579 

58 C J p 382 note 71. 

Notice to shipper of delay 

Where receipt stipulated that car¬ 
rier would not be responsible for any 
delay or default m making shipment 
because of lack of conveyances, and 
bill of lading, customarily used by 
carrier, stipulated acceptance by car¬ 
rier was subject to delays occasioned 
by war, rule that a earner which 
agrees dunng existing war condi¬ 
tions, to transport merchandise, is 
liable for damage suffered by mer¬ 
chandise while in its possession due 
to delay m loading and transporting 
it, did not apply where shipper was 
advised of delays and conditions 
causing them —General Mills v. 
United Fruit Co, supra. 

83. U S —Aron v Luckenbach SS 
Co., DC.NY, 282 F 937. 

58 C J. p 382 note 72. 

84. U.S.—Cohn v. U. S Shipping 
Board, CCATenn, 20 F.2d 56 

58 C J. p 382 note 73. 

85. NY.—Compagme de Treflleries, 
etc v. France, etc., SS. ,Co, 183 N. 
Y.S 169, 192 AppDiv 7Q9, affirmed 
135 N.E. 932, 233, N.Y. 596. 

58 C-J. p 382 note* 74i t 
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under the war clause must be based on actual con¬ 
ditions reasonably inducing belief that the voyage 
cannot be safely completed. 86 

§ 124. Remedies of Shipper 

a. In general 

b. Damages 

a. In General 

Where goods shipped on board were not delivered, the 
holder of a bill of lading has a remedy in admiralty 
against the master on his undertaking, against the owners 
of the vessel in personam, or against the vessel in rem. 

Where goods shipped on board were not delivered, 
the holder of a bill of lading has a remedy in ad¬ 
miralty against the master on his undertaking 87 or 
generally against the owners of the vessel m per¬ 
sonam, 88 against the vessel in rem, 89 or m tort 
against one not a party to the contract who procures 
the obligor to break it. 90 A carrier under a subcon¬ 
tract with the carrier contracting with the shipper 
to transport the goods is not, however, liable to the 
shipper for damages for failure to perform its con¬ 
tract. 91 A party's acceptance of a shipment with 
knowledge that there has been a deviation or delay 
does not constitute a waiver of his right of action 
for damages. 92 Where a shipping company's agent 
attempts to exact improper freight charges on a 
shipment of goods, the owner of such goods may 
abandon them from the moment of their conver¬ 
sion by the agent and sue for their value. 93 


The general rules governing actions for loss or 
injury to goods carried, discussed infra §§ 150— 
157, apply to actions by shippers against carriers 
by water for damages arising out of breach of the 
duty to transport and deliver, for example, the 
rules relating to what law governs in enforcing a 
contract, 94 or the rules relating to the parties, 95 
pleading, 96 presumptions and burden of proof, 97 
and admissibility, 98 and weight and sufficiency 99 
of the evidence introduced 

b. Damages 

(1) Nondelivery or misdelivery 

(2) Deviation or delay 

(1) Nondelivery or Misdelivery 

In an action against a carrier for nondelivery of 
cargo, the measure of damages is the value of the arti¬ 
cles at the port of delivery less whatever the cargo own¬ 
er would have been obliged to pay to get them. 

The general rules governing the measure of dam¬ 
ages for loss of, or injury to, cargo, discussed infra 
§ 158, apply to actions for failure on the part of the 
carrier to deliver according to the contract of 
affreightment 1 Thus, in an action against a carrier 
for nondelivery of a cargo, the measure of dam¬ 
ages is the value of the articles at the port of de¬ 
livery, 2 less whatever the cargo owner would have 
been obliged to pay to get them 3 with interest from 
the time the delivery ought to have been made 4 or 


86. U s —Cohn v. U S. Shipping 
Board, CCA.Tenn,, 20 F.2d 56. 

87. U S —The Leonidas, DCNY., 15 
FCas.No.8,262, Olcott 12 

88. TJ.’S.—The Leonidas, supra. 

58 CJ p 382 note 78 

89. U S —The Leonidas, supra 

90. US—The Poznan, D.CNY, 276 
F. 418. 

58 C J. p 382 note 80. 

91. US—Vital v Kerr, CCA.NY., 
297 F 959, certiorari denied 44 S 
Ct 637, 265 US 592, 68 L Ed 1196 

58 CJ. p 382 note 81. 

92. U S.—Cohn v. U. 'S Shipping 
Board, CC.A.Tenn, 20 F.2d 56. 

58 C.J p 384 note 89. 

93. NY—Kachurm v American 
Iraq Shipping Co, 61 N.Y.S 2d 414, 
187 Misc. 178. 

94. Ohio—The Steamboat Baltimore 
v. Levi, 12 Ohio Dec., Reprint, 314, 
2 Handy 30. 

58 C.J. p 383 note 83. 

95. Mass—Driscoll v. Nicholls, 5 
Gray 488. 

58 C.J. p 383 note 84 

Suit by Indorsee of bill of lading 
Indorsee of bill of lading reciting 

goods were shipped acquired direct 
80 C J.S.—59 


obligation of carrier and right to sue 
for earner’s failure to deliver—Oliv¬ 
ier Straw Goods Corporation v Osa¬ 
ka Shosen Kaisha, CCAN.Y, 47 F 
2d 878, 74 ALR 1378, certiorari de¬ 
nied Osaka Shosen Kaisha v. Olivier 
Straw Goods Corporation, 51 S.Ct 
648, 283 US. 856, 75 L Ed 1462. 

96. N.Y—Boera v. Hijos De Jose 
Taya S. En C., 176 N.Y.S. 47, 107 
Misc. 231 

58 C.J. p 383 note 85. 

Suit brought under statute 
Wis—The Galena v Beals, 5 Wis 
91. 

97. US—U S v Middleton, C.CA 
SC, 3 F2d 384, certiorari denied 
45 SCt. 463, 267 US. 603, 69 L Ed 
809. 

58 C J. p 383 note 86. 

98. La—Evart v. Lowndes, 5 La 
Ann. 426. 

58 C.J. p 383 note 87. 

99. U S —Struver v The Roderick 
Dhu, DCNY., 23 F.Cas No.13,552 

58 C J p 383 note 88 
Recital in bill of lading 
A recital in a bill of lading as to 
the receipt of a certain quantity of 
goods controls in the absence of con¬ 
vincing testimony establishing mis¬ 
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take.—Goodrich v. Norris, D.C.NY-. 
10 FCasNo.5,545—10 CJ. P 200 note 
2 . 

1. Delivery without payment 
Where a steamship company deliv¬ 
ered potatoes without bill of lading 
to buyer to whom shipper had sold 
potatoes, after a part thereof had 
rotted because of nonamval of bill 
of lading, without requiring the buy¬ 
er to pay therefor, the shipper’s re¬ 
fusal to collect check sent by the 
buyer for unrotted potatoes, without 
agreement on shipper's part to re¬ 
lease the steamship company and 
look to buyer for payment, did not 
entitle the earner to credit for 
amount of check on amount for 
which it was liable to the shipper for 
delivery of goods to buyer—Mer¬ 
chants’ & Miners' Transp Co. v 
Branch, CC.AVa., 282 F. 494. 

2. U.S.—The Cabo Villano, CCAN. 
Y., 18 F.2d 220. 

58 CJ p 384 note 93. 

3. U.S.—The Cabo Villano, supra. 

58 C.J. p 384 note 94 

4. U>S—The Cabo Villano, supra— 
The Nith, D C Or., 36 F 86, 13 
Sawy 368, affirmed. CC., 36 F. 383, 
13 Sawy. 481. 
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from the time the damages were ascertained. 5 The 
ordinary measure of damages for failure to trans¬ 
port has also been said to be the difference between 
the value of the goods at the place of shipment and 
the place of delivery where they should have ar¬ 
rived, deducting the freight or price of carriage. 6 
On a libel for not delivering according to the bill 
of lading, the measure of damages is the value of 
the cargo less the freight charges, 7 and if, on reach¬ 
ing port, the master refuses to deliver the goods 
until he has been paid excessive charges and the 
consignee, after tendering what was due, notifies 
the master that he abandons the goods to the ves¬ 
sel, the consignee is entitled to recover from the 
vessel the value of the goods less the lawful 
charges. 8 Where but a portion of the cargo stated 
on a false bill of lading was actually shipped, and 
the owner of the vessel is not shown to have been a 
party to the fraud, the only damages to be found in 
an action in rem against the vessel are for the non¬ 
delivery of the cargo shown to have been put on 
board. 9 The counsel fees of a replevin suit by the 
shipper to recover the cargo are not to be included 
m the damages assessed in the action for nonde¬ 
livery, 10 but the assessment of damages will be 
postponed until the replevin suit shall be deter¬ 
mined. 11 If the owner of a cargo of a sunken ves¬ 
sel raises it, after notice to the owner of the ves¬ 
sel, the expense of such raising, with interest, may 
be allowed as damages in a suit for nondelivery. 12 
A carrier, having knowingly and falsely represented 
that goods were being carried on the vessel, loses 


the benefit of a valuation clause in the bill 13 and 
cannot set it up to reduce damages for failure to de¬ 
liver. 14 A provision in a bill of lading that a carrier 
is not required to deliver goods at the port of dis¬ 
charge or destination at any particular time, or to 
meet any particular market, or m time for any par¬ 
ticular use, relates to the measurement of dam¬ 
ages. 15 

Refusal of consignee to receive . Where the mas¬ 
ter by his agreement with the shipper is to deliver 
the cargo at a certain port, but on 'his arrival there 
the consignee refuses to receive it, and the master, 
instead of landing the cargo and storing it for the 
shippers benefit at such port, carries it to another 
port, and sells it, the measure of damage, in an ac¬ 
tion by the shipper to recover damages for the non¬ 
delivery by the master, is the actual value of the 
cargo at the port where the master agreed to deliver 
it at the time when it might have been landed, de¬ 
ducting all duties and charges and freight for the 
voyage. 16 

Time of accrual. The carrier’s liability for a 
wrongful delivery should be fixed as of the time it 
made it possible for the person receiving the goods 
to do so, although the actual delivery was later. 17 

(2) Deviation or Delay 

In the ordinary case of deviation or delay, the meas¬ 
ure of damages is the difference in the market value of 
the goods at the time when actually delivered and when 
they should have been delivered, with interest. 

In the ordinary case of deviation or delay by a 


5. US —W R. Grace & Co v Luck- 
enbach S 6. Co.DCVa, 258 F. 49, 
C C.A, affirmed Luckenbach S S 
Co v. W. R. Grace & Co , 267 F 
676, certiorari denied 41 S Ct. 14, 
254 U S. 644, 65 L Ed 454. 

6. US —Lr N Jackson & Co v. Lor- 
entzen, DCN.T, 83 F'Supp 486, 
reversed on other grounds, C.A, L 
N Jackson & Co. v Royal Nor¬ 
wegian Government, 177 F 2d 694, 
certiorari denied 70 S Ct 574, 339 
U S 914, 94 L Ed 1340—Lindsay v 
U. S, 69 CtCl. 34. 

Measurement of arrival time of 
goods 

Where contract for carnage of 
goods was cancelled by shipowner, 
time for arrival of the goods at des¬ 
tination was to be measured from 
date of cancellation, in computing 
damages for breach—L N Jackson 
& Co. v Lorentzen, DC.NY, 83 F 
Supp. 486, reversed on other grounds, 
C.A, L. N. Jackson & Co. v. Royal 
Norwegian Government, 177 F2d 694, 
certiorari denied 70 S.Ct. 574, 339 U. 
fi. 914, 94 L.Ed. 1340. 


Contract of carnage in advance of 
purchase 

Where there is a firm contract for 
purchase at place of loading and 
commodity is ready for shipment at 
such point, the fact that contract of 
carnage is made m advance of pur¬ 
chase does not destroy purchaser’s 
right to recover customary measure 
of damages for failure to transport 
—L N Jackson & Co. v. Lorentzen, 
DCN.T, 83 F Supp 486, reversed on 
other grounds, CA, L. N. Jackson & 
Co. v Royal Norwegian Government, 
177 F 2d 694, certiorari denied 70 S 
Ct 574, 339 US. 914, 94 L Ed 1340. 

7. U >S —Atlantic, etc , Guano Co. v 
The Robert Center, DCN.T, 2 F 
Cas.No 630 

58 CJ. p 384 note 96. 

8. US —Hoxsie v The Reuben 
Doud, D C Mich , 46 F. 800 

9. US.—The Alice, D.C.Fla, 12 F 
496. 

10. U.S.—The Boston, D C Mass , 3 
F.Cas No 1,671, 1 Lowell 464. 

11. U.'S—The Boston, supra 
58 C J. p 384 note 1 
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12 r US—The Sunswick, CC.N.T, 
23 F.Cas No 13,625, 5 Blatchf 280 

13. U S.—Olivier Straw Goods Corp 
v. Osaka Shosen Kaisha, DCNY, 
42 F 2d 717, affirmed, CCA, 17 F 
2d 878, 74 A.L R 1378, certiorari 
denied Osaka Shosen Kaisha v. 
Olivier 'Straw Goods Corporation, 
51 S Ct. 648, 283 U S 856, 75 L Ed 
1462. 

14. U.S.—Olivier Straw Goods Corp 
v. Osaka Shosen Kaisha, D C N.Y., 
42 F 2d 717, affirmed, C.C A., 47 F 
2d 878, 74 ALR 1378, certiorari 
denied Osaka Shosen Kaisha v. 
Olivier Straw Goods Corporation, 
51 S Ct 648, 283 U.S 856, 75 L Ed 
1462. 

15. U'S—Pope & Talbot v Blanch¬ 
ard Lumber Co. of Seattle, CCA 
Cal , 159 F 2d 134 

16. U S —Arthur v The Cassius, C 
C Mass, 1 F.Cas.No.564, 2 Story 81. 

17. UiS—Bank of California, N. A 
v. International Mercantile Marine 
Co, D.CN.Y, 40 F2d 80, reversed 
on other grounds, C.C A, 64 F.2d 
100, certiorari denied 54 S‘.Ct. 66, 
290 US. 649, 78 L.Ed. 563. 
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common carrier in delivering goods, the measure 
of damages is the difference in their market value 
at the time when actually delivered and when they 
should have been delivered, 18 with interest 19 from 
the date the damages were certainly calculable 20 or 
from the date the liability became fixed to satisfac¬ 
tion of the decree. 21 The damages are to be reck¬ 
oned on the basis of the market value of the goods 
when they are discharged on the wharf, and not 
when they arrive m port, 22 and the measure of dam¬ 
ages is not changed by a stipulation in the bill of 
lading that the shipowner is not to be liable in any 
case for more than the invoiced or declared value 
of the goods, the purpose of which is only to fix 
the outside limit of liability. 23 The value of the 
goods 24 or expenses incurred by a person in prepa¬ 
ration and assertion of his claim 25 are not properly 
to be considered in fixing the amount of damages, 
and loss incurred through breach of the shipper’s 
contract of sale to a third person is not a proper ele¬ 


ment of damages where the shipper has been award¬ 
ed damages based on the market value of the goods 
when they should have been delivered. 28 The own¬ 
er of goods delayed in transit is entitled to com¬ 
pensation for their detention, 27 that is, interest on 
the value of the goods, after deducting freight, com¬ 
missions, and other expenses which the shipper is 
bound to pay, from the time they should have been 
delivered until settlement is made. 28 

Special damages for delay in delivery with respect 
to which the parties have not contracted are not 
recoverable, 29 and, thus, special damages will not be 
allowed unless the carrier had notice of the special 
use to which the goods were to be put, 30 which no¬ 
tice must have been given under such circumstances 
as to make it a term of the contract that such dam¬ 
ages are to be met in case of breach. 31 

Uncertain or speculative claims for damages will 
not be allowed. 32 


D. LOSS OF, OR INJURY TO, CARGO 


§ 125. Liability of Carrier in General 

a. General rules 

b. Act of God 

c. Perils of sea and of navigation 

d. Jettison 

e. Seizure of cargo under legal authority 
a. General Rules 

In the absence of a special contract or a statute pro¬ 
viding otherwise, common carriers of goods by water are 


liable for loss or destruction of, or injury to, such goods 
not occasioned by act of God or of the public enemy, and 
not due to the fault of the shipper or consignee or the 
inherent nature of the goods carried, or necessarily in¬ 
cident to water carriage. 

In accordance with the rule applicable to common 
carriers of goods generally in the absence of a spe¬ 
cial contract or a statute providing otherwise, com¬ 
mon carriers of goods by water are liable for loss 
or destruction of, or injury to, such goods, not oc¬ 
casioned by act of God or of the public enemy, 33 


18. US—The Iossifoglu, BCMd, 
32 F.2d 928 

58 CJ p 385 note 7. 

19. U S —The Iossif oglu, supra. 

58 C.J. P 385 note 8. 

20. U S —Transmarine Corp v. Lev¬ 
itt, CC.A.NT, 25 F 2d 275. 

21. U'S—U. S Shipping Board 
Emergency Fleet Corp v. Florida 
Gram, etc., Co, CCAFla, 20 F.2d 
583 

58 C J. p 385 note 10 

22. U S —The Iossif oglu, D C Md , 
32 F.2d 928 

58 C.J p 385 note 11. 

23. US.—The Styria, N'T, 101 F. 
728, 41 CCA. 639, modified on other 
grounds 22 S.Ct. 731, 186 US, 1, 46 
LEd. 1027. 

24. Ark—Lee Line Steamers v. 
Tucker, 165 SW 961, 112 Ark. 301. 

25. US—Middleton v U. 8„ D C.S. 
C, 286 F. 548, modified on other 
grounds, CCA, 3 F2d 384, certio¬ 
rari denied 45 S.Ct. 463, 267 US 
603, 69 LEd 809 

26. UjS.—M iddleton v. U. S., supra. 


27. U S —The Iossifoglu, D.C Md, 
32 F 2d 928. 

28. U S —The Iossifoglu, supra. 

29. U S —American Steel Co v 
Transmarine Corp, DCNY, 36 F. 
2d 246—Earn Line SS Co v. Man- 
ati 'Sugar Co, 269 F 774. 

30. U S —U S. Shipping Board 

Emergency Fleet Corp v Florida 
Grain, etc, Co, CCAFla, 20 F 2d 
583. 

58 C J p 385 note 20. 

31. U S —Holland v Seven Hundred 
and Twenty-Five Tons of Coal, D 
C.Wis, 36 F. 784. 

32. US—Middleton v. U S , D C S. 
C., 286 F 548, modified on other 
grounds, CCA, 3 F.2d 384, certio¬ 
rari denied 45 S.Ct. 463, 267 U.S 
603, 69 L.Ed. 809. 

58 CJ. p 386 note 22. 

33. U S.—Isthmian S. S. Co v Mar¬ 
tin, C A Md , 170 F 2d 25—Reming¬ 
ton Rand, Inc. v U S, D.C.NY., 
98 F.Supp. 334—Petition of Penn¬ 
sylvania R. Co„ D C N.Y, 44 F 
Supp 617—Export S. S. Corp. v. 
American Ins. Co., Newark, N. J., 
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IXCN.Y, 26 F Supp. 79, reversed 
on other grounds, CC.A., 106 F 
2d 9, opinion adhered to 108 F 2d 
1013, certiorari denied American S 
S Owners Mut Protection and In¬ 
demnity Ass'n v Export S. S. Corp. 
and American Export Lines, 60 S 
Ct. 809, 309 U.S 686, 84 LEd. 1029 
—The Ella Pierce Thurlow, JD.C.N. 
Y., 300 F 103, affirmed, C.C A., Dris- 
ko v. Barber S S Lines, 300 F 106 
58 CJ p 386 note 28—10 CJ. p 111 
note 13 [a]. 

Liability of carrier for loss of, or 
injury to, goods carried generally 
see Carriers §§ 71--118 
Contractual exemption from liability 
of carrier by water see infra §§ 
131-138. 

Statutory exemption from liability 
of carrier by water see infra §§ 
126-129 

Liability for act of God see infra 
subdivision b of this section. 

Ownership of cargo 
Liability of barge owner for dam¬ 
ages to gram transported was not de¬ 
pendent on libelant shipper's owner¬ 
ship thereof.—Canadian Co-op. Wheat 
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and their liability to that extent is that of an in¬ 
surer. 34 The high standard of care required and 
the burden usually imposed of disproving negligence 
work the practical result that the obligation of such 
a carrier is little short of insurance, 35 but strictly 
speaking a carrier is not an insurer, 36 and the basis 
of its liability is negligence 37 Where a shipment 
is received aboard in good condition the carrier is 
bound to discharge it in the same condition, unless 
it is excused by reason of some provision in the 
Carriage of Goods by Sea Act 38 or by some other 
provision of the law, 33 and so at common law the 
shipowner was liable as an insurer for fire damage 
to cargo, 40 prior to modification of the rule by stat¬ 
ute, as discussed mfra § 129. 

A carrier is, in the absence of contractual exemp¬ 
tion, liable m any event for injuries resulting from 
its failure to exercise ordinary care, 41 and until 
the enactment of the Harter Act, a shipowner was 
not at liberty by any contract with the shipper to rid 


himself of liability to the owners of the cargo for 
damages resulting from the negligence of the master 
or crew. 42 The owners of vessels, their masters 
and other officers, are required to exercise the high¬ 
est degree of care and skill safely to transport the 
cargo, 43 and the fact that damage to the cargo 
arises out of its inherent nature constitutes no de¬ 
fense to the carrier if it appears that the damage 
would not have occurred were it not for the carrier's 
negligence. 44 Where the cargo has been damaged 
aboard ship during the voyage, the question of the 
condition of the cargo at the time it was received by 
the vessel is not material. 45 

The carrier is charged with the responsibility of 
making proper inquiry as to the characteristics of 
the cargo which it accepts 46 It is charged with 
whatever knowledge it would have acquired by the 
exercise of reasonable care to acquaint itself with 
the facts, 47 and bound to take reasonable precautions 
in the light of such knowledge to protect the car- 


Producers v Murphy & Hoffman, D C 

N.Y, 52 F 2d 496 

34. U.S —Commercial Molasses 

Corp. y New York Tank Barge 
Corp, NY, 62 SCt. 156, 314 U.S 
104, 86 L Ed 89—U. S. v Farr Sug¬ 
ar Corp, CANY., 191 F.2d 370, 
affirmed U S. v Atlantic Mut Ins 
Co, 72 SCt. 666, 343 US. 236, 96 
L Ed - 

Mass—Goodman v. New York, N. H 
& H. R Co., 3 NE 2d 777, 295 Mass 
330, 106 A.L.R. 1151. 

58 C J. p 386 note 28 

35. U S —Krebs Pigment & Chem¬ 
ical Co v. Sheridan, D.C.Pa, 12 F. 
Supp 254, affirmed, CCA, 79 F.2d 
479. 

36. U.S—Krebs Pigment & Chemi¬ 
cal Co v. Sheridan, supra. 

37. U S —Krebs Pigment & Chemi¬ 
cal Co v. Sheridan, supra. 

38. U.S —E S Ullmann-Allied Co. v. 
The George E. Pickett, D.CN.Y., 77 
F Supp 988 

39. U.S—Anglo-American Fur Mer¬ 
chant Corp v. U S., DC N.Y, 77 
FSupp. 1000 

40. U S —Consumers-Import Co. v. 
Kabushiki Kaisha Kawasaki Zosen- 
30, NY, 64 SCt. 15, 320 U.S. 249, 
88 L Ed. 30 

58 C.J. p 390 note 78. 

Validity of contractual stipulation 
exempting earner from liability 
for damages by fire see infra § 133 

41. U S —'Isthmian S. S. Co. v Mar¬ 
tin, CAMd, 170 F 2d 25—The John 
J. Grimes, D C.N.Y., 57 F 2d 321— 
Export S S. Corp. v American 
Ins. Co., Newark, N. J, DC.NY., 
26 F.Supp 79, reversed on other 
grounds, CCA, 106 F.2d 9, opinion 
adhered to 108 F.2d 1013, certiorari 
denied American S. S Owners Mut 


Protection and Indemnity Ass’n v 
Export S S Corp and Amen car 
Export Lines, 60 S Ct 809, 309 U 
S. 686, 84 LEd. 1029—Venezuelan 
Meat Export Co. v. U S , D.C Md, 
12 F.Supp. 379 
58 C J p 387 note 38 
Validity of contractual exemption 
from negligence see infra § 132. 
Negligence of government 

Vessel which on dark rainy morn¬ 
ing proceeded at full speed on course 
dangerously close to known locality 
of unlighted sunken wreck without 
reducing speed or having lookout in 
the bow was at fault for collision 
with respect to liability for cargo 
damage, regardless of government’s 
negligence in not lighting wreck.— 
The E Madison Hall, C.CAMd., 140 
F.2d 589, certiorari denied 64 S.Ct. 
1159, 322 U.S. 748, 88 LEd. 1579. 
Carrier held not negligent 

(1) Shipowners were held not neg¬ 
ligent in sailing shortly after receipt 
of Weather Bureau warning, indicat¬ 
ing storm at sea of no great intens¬ 
ity some two thousand miles away, 
but not its probable course.—The 
Velma Lykes, D.C.Tex., 6 F.Supp. 886. 

(2) Carrier by water was held not 
negligent as to fire destroying cotton 
at landing, where it provided watch¬ 
man who made rounds every hour.'— 
American Cotton Co-op. Ass’n v. New 
Orleans & Vicksburg Packet Co., 157 
So. 733, 180 La. 836 

42. U.S.—May v. Hamburg-Ameri- 
kamsche Packetfahrt Aktiengesell- 
schaft, N.Y., 54 S.Ct 162, 290 U. 
S. 333, 78 LEd. 348. 

43. U.S.—[Peninsular & Occidental S. 
S. Co v. N. L. R, B., C.C.A.5, 98 
F.2d 411, certiorari denied N. L R 
B. v. Peninsular S. S. Co, 59 S 
Ct 248, 305 U S. 653, 83 L.Ed. 423 
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Negligence imputable to carrier 
Negligence of captain of barge, 
owner’s servant, resulting m damage 
to cargo, is imputable to carrier — 
The Supreme, CCA.NJ., 61 F 2d 334 

44. US.—The Vallescura, NY, 55 
SCt 194, 293 US. 296, 79 LEd 
373—Isthmian S S Co. v. Martin, 
CAMd, 170 F 2d 25—Bank Line v 
Porter, CCA.Va., 25 F2d 843. 

Goods susceptible to damage by sea 
water 

Fact that inherent character of 
cargo was such that it was suscep¬ 
tible to damage from sea water did 
not relieve carrier from liability for 
damage by sea water, where carrier’s 
negligence unnecessarily exposed the 
cargo to that damage—Pioneer Im¬ 
port Corp. v. The Lafeomo, D C.N.Y, 
49 FSupp. 559, affirmed, CC.A, 138 
F 2d 907, certiorari denied Black Dia¬ 
mond Lines v Pioneer Import Corp, 
64 S.Ct. 523, 321 U.S. 766, 88 LEd 
1063. 

45. U.S.—The Vizcaya, D C.Pa,, 63. 
F.Supp. 898. 

46. U S.—The Nichiyo Maru, C.C.A 
Md., 89 F.2d 539—Accinanto, Lim¬ 
ited v. Cosmopolitan Shipping Co., 
J> C Md, 99 F.Supp. 261—The Fern- 
cliff, D C Md., 22 FSupp. 728, cer¬ 
tified questions answered Smith v 
The Ferncliff, 59 SCt. 615, 306 U 
S. 444, 83 L.Ed. 862, affirmed, CC 
A., 105 F.2d 1021—The Niel Maersk, 
D.C.N.Y., 18 FSupp. 824, reversed: 
on other grounds, C.CA., 91 F.2d 
932, certiorari denied Bradley v. 
The Niel Maersk, 58 S Ct. 281, 302- 
U S 753, 82 L Ed. 582. 

58 C J. p 451 note 22. 

47. U.S.—Anderson v, Lorentzen, £J. 
CJLN.Y., 160 F.2d 173. 
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go; 48 but a ship’s captain is not expected to be 
familiar with the minutiae of trading in the adoption 
of precautions to avoid damage to cargo, but can 
only be called on to meet the situation that is overt¬ 
ly presented to him. 49 A carrier operating a tug is 
charged with notice of all information available to 
those m its employ on shore, 50 and its liability is 
not limited by what the tug’s master knew, 51 an 
adequate system of communication with its tugs 
when they touch shore being as much a necessity 
as that they should be well found in hull and 
gear; 52 and where a tug touches shore or other¬ 
wise gets in touch with her owner, any informa¬ 
tion then possessed by him, or available to him 
through ordinary care, is to be as much charged 
against him as though the master of the tug himself 


had it or could have obtained it. 55 The carrier may 
be held liable for goods saved from a cargo partly 
destroyed by inherent defect 54 

A carrier by water is not liable for loss or injury 
occasioned by act of the public enemy, 55 or which is 
due to the fault of the shipper, 56 or consignee as 
owner, 57 or the inherent nature, qualities, or de¬ 
fects of the goods carried, 58 or their having been 
shipped m an unfit condition, 59 or in improper 
containers, 60 or which is necessarily incident to 
water carriage and m no way occasioned by its 
fault. 61 The earner is not liable for damages to 
goods shown to have been delivered at destination 
m substantially the same condition as they had been 
when received by the carrier. 62 A ship must not 


Matters irrelevant to general knowl¬ 
edge 

In suit for damages to cargo re¬ 
sulting from fire which was result of 
spontaneous combustion of ammoni¬ 
um nitrate fertilizer which was part 
of cargo, finding in other suits that 
fire which caused damages for which 
such other suits were brought was 
due to spontaneous combustion of 
same kind of fertilizer was not rele¬ 
vant to general knowledge relative 
to possibility of spontaneous combus¬ 
tion which existed when fire involved 
in present suit started which was 
prior to time such other fire started 
—Accmanto, Limited v. Cosmopoli¬ 
tan Shipping Co, D.Cjdd, 99 F.Supp 
261. 

48. TT.S—Anderson v. Lorentzen, C 
C AJN.Y., 160 F.2d 173. 

49. US —The M V Silversandal, D. 
C N.Y., 26 F.Supp 61, affirmed, CC 
A., Bache v. Silver Line, 110 F.2d 

60. 

50. U.S—Sidney Blumenthal & Co 
v. Atlantic Coast Line R. Co., C C. 
A.NY, 139 F2d 288, certiorari de¬ 
nied Atlantic Coastline R Co. v. 
Sidney Blumenthal <& Co., 64 S.Ct. 
848, 321 U.S. 795, 88 L Ed. 1084. 

81. U.S—Sidney Blumenthal & Co. 
v. Atlantic Coast Line R. Co., C C. 
A.NY., 139 F.2d 288, certiorari de¬ 
nied Atlantic Coastline R. Co. v 
Sidney Blumenthal & Co., 64 S.Ct. 
848, 321 U.S 795, 88 L.Ed 1084. 

52. U S —Sidney Blumenthal & Co. 
v. Atlantic Coast Line R. Co., C.C. 
A.N.Y., 139 F 2d 288, certiorari de¬ 
nied Atlantic Coastline R Co. v 
Sidney Blumenthal & Co., 64 S Ct. 
848, 321 US. 795, 88 L.Ed 1084. 

53. U.S—Sidney Blumenthal & Co. 
v. Atlantic Coast Line R. Co , C C. 
A.N.Y., 139 F.2d 288, certiorari de¬ 
nied Atlantic Coastline R. Co. v 
Sidney Blumenthal & Co., 64 S.Ct. 
848, 321 U.S. 795, 88 L Ed. 1084. 

Knowledge of impending storm 

(1) Where, at time carrier’s tug 


put off the carrier’s shore, employees 
knew or should have known that ex¬ 
tremely high winds and plunging 
seas would be encountered and the 
tug’s master was within reach of 
earner's shore employees for 50 min¬ 
utes before the tug put off, carrier’s 
liability for damage to shipment in 
hurricane was not limited by what 
the tug’s master knew —Sidney 

Blumenthal & Co v Atlantic Coast 
Line R Co., CCA.NY, 139 F 2d 288, 
certiorari denied Atlantic Coastline 
H Co. v. Sidney Blumenthal & Co, 64 
SCt. 848, 321 US. 795, 88 L Ed. 1084 

(2) Carrier’s fault, in permitting 
its tug to leave the pier m the face 
of information that should have led 
carrier to believe that a hurricane 
would be encountered, was not ex¬ 
cused by fact that hurricane signal 
had been hauled down and another 
weather report given, after the tug 
had left the pier and it was then too 
late to stop her—Sidney Blumenthal 
& Co v. Atlantic Coast Line R Co, 
CCA NY., 139 F 2d 288, certiorari 
denied Atlantic Coastline R. Co. v 
Sidney Blumenthal & Co, 64 S.Ct 
848, 321 US 795, 88 L Ed 1084 

54. U.S —The Gomez de Castro, D C 

N.Y, 10 F.Cas.No 5,525, 10 Ben 

540 

58 C J p 387 note 39. 

55. La —Hedricks v. The Morning 
Star, 18 La.Ann 353 

56. U-S.—Philippine Sugar Centrals 
Agency v. Kokusai Kisen Kabushi- 
ki Kaisha, C.CA.NY., 106 F 2d 32— 
The Kawsar, D.C.N.Y, 53 F.Supp 
323. 

58 C.J. p 387 note 31. 

57. U.S.—The Annie Harjes, P.C.N. 
Y, 45 F. 900. 

58. U.S.—Philippine Sugar Centrals 
Agency v. Kokusai Kisen Kabushi- 
ki Kaisha, C.C.ANT., 106 F 2d 32 

58 C.J. p 387 note 33. 

Statutory exemption see infra § 
128 g. 

59. U.S.—The Muskegon, D.C.N.Y., 

9 33 


10 F 2d 817—Ordt v. Ocean Steam 
Nav Co, DC Conn., 18 FCasNo 
10,551. 

58 CJ p 387 note 34 

60. N Y —Nelson v Stephenson, 12 
N.Y Super 538 

Wash.—Re villa Fish Products Co. v 
Amencan-Hawaiian SS. Co., 137 P. 
337, 77 Wash 49. 

Goods held not insufficiently packed 

Baled rubber packed m burlap 
bags, customarily used for rubber 
shipments from the Far East and 
received m good condition on board 
vessel, was not insufficiently packed 
so as to exempt earner from liability 
for damage thereto, notwithstanding 
absence of talc or other protective 
material underneath covers to pre¬ 
vent burlap from adhering to rub¬ 
ber, in absence of showing of estab¬ 
lished practice of using talc or other 
protective material —The City of 
Khios, DCN.Y., 16 F Supp. 923. 

61. US—Baxter v. Leland, D.CN. 
Y, 2 F.Cas No.1,124, Abb Adm 348, 
affirmed, C C, 2 F Cas.No.1,125, 1 
Blatchf 526 

58 CJ. p 387 note 36. 

Sweating of vessel or cargo 

(1) The vessel or carrier is not lia¬ 
ble for injury to the cargo caused by 
a dampness or sweating of the hold 
if the sweating is not augmented by 
improper stowage. 

U.S.—Cohen v. Holland-Amenca 

Line, DCNY, 6 FSupp 247. 
Hawaii.—-La Motte v. Angel, 1 Ha¬ 
waii 237. 

58 C J p 387 note 36 [b]. 

(2) Dampness, decay, and sweat¬ 
ing as peril or danger of sea within 
contractual exemption see infra § 
134 

(3) Sweating as danger of sea 
within statutory exemption see infra 
$ 128 d (1). 

62. U.S.—The Carso, C.C.A.N.Y., 53 
F.2d 374, certiorari denied Naviga- 
zione Libera Tnestina v. Molinelli 
Giannusa & Rao, Inc., 52 S.Ct 140, 
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accept a shipment of perishable goods unless it is 
equipped to carry them safely, 63 but if the carrier 
fully explains the inadequacy of equipment on the 
ship and the shippers express their willingness to 
take the risk of damages to the shipment, the carrier 
will not be liable for damage caused by the inade¬ 
quacy of the equipment. 64 

Private carriers are not insurers. 65 They are ob¬ 
ligated to exercise due care for the protection of the 
cargo, 66 and to perform the obligations of their 
contracts, 67 and are liable for negligence, 68 and 
only for negligence. 69 A private carrier who has 
complied with his duty to furnish a seaworthy ves¬ 
sel is not liable for a loss of cargo due to the sink¬ 
ing of the vessel because of an unforeseen acci¬ 
dent. 70 

Inland water or coasting voyages. The rule as to 
the carrier’s liability applies to carriers on inland 
as well as on other waters, 71 whether on coasting 


or ocean voyages. 72 

Delivery to , and acceptance by , carrier . In order 
to charge the carrier as such for loss or injury, the 
goods must have come into its possession as a car¬ 
rier, 73 and, unless something still remains to be 
done by the shipper before they are to be transport¬ 
ed, liability attaches on receipt of the goods for 
transportation, 74 although they may not have been 
placed on board the vessel. 75 

Necessity of bill of lading . The liability of the 
carrier exists independently of any bill of lading, 76 
although it has been held that, where bills of lading 
were issued on the day barges were loaded with 
goods for shipment, the responsibility of the barge 
owner commenced on the date of the issuance of the 
bills of lading. 77 

Custom or usage. If it is not in conflict with ex¬ 
press provisions of the contract of the parties, 78 
or settled rules of law, 79 and if it is of long con- 


284 TJ S 679, 76 L.Ed. 574—Munson 

5 S. Line v. Rosenthal, D.C N Y, 

6 FSupp. 374. 

63- U S.—S L Shepard & Co. v. Ag- 
wilmes, Inc, CCA.SC, 130 F.2d 

67. 

64. U.S —S. Li. Shepard & Co v. Ag- 
wilmes, Inc, supra. 

65. U.S—Schuylkill Transp Co v 
Banks, C.CAPa, 152 F 2d 405— 
The W H Davis, D.C.NY, 56 F 
Supp. 564—The Dan, DCNY, 40 
F. 691. 

Mo —Osage Tie & Timber Co. v 
Gorg-Murphy Timber & Gram Co, 
App., 191 S.W 1026. 

Private bailment 

In case of a private bailment of 
merchandise on a barge m a harbor, 
bailee is not an insurer of delivery 
of merchandise, but is free to stip¬ 
ulate for such insurance or for any 
lesser obligation, m which case the 
bailor cannot recover without proof 
of its breach —Commercial Molasses 
Corp v. New York Tank Barge Corp., 
NY, 62 SCt 156, 314 US. 104, 86 
LEd 89. 

Explosion. 

Owner of vessel was not insurer 
of cargo and was not liable for loss 
from explosion where circumstances 
did not warrant inference of negli¬ 
gence —Cruse v. Sabine Transp Co, 
C.CATex, 88 F 2d 298, certiorari de¬ 
nied 58 SCt 20, 302 US. 701, 82 L 
Ed 541, rehearing denied 58 S Ct. 134, 
302 U S 775, 82 L.Ed 600 

66 . U.S — Commercial Molasses 
Corp. v New York Tank Barge 
Corp., N.Y, 62 S.Ct 156, 314 U.S 
104, 86 L Ed. 89—Schuylkill 

Transp Co v. Banks, C.C.A.Pa ,152 
F.2d 405. 

Me.—Osage Tie & Timber Co. v i 


Gorg-Murphy Timber & Grain Co., 
App, 191 S.W. 1026. 

Liability held that of bailee 
US—The W. H Davis, D.C.N.Y., 56 
F.Supp 564—The Frank A. Smith, 
D.CNY, 8 FSupp. 134 

67. U.S —Commercial Molasses 

Corp. v. New York Tank Barge 
Corp., NY, 62 SCt. 156, 314 U 
S 104, 86 LEd. 89—California & 
Hawaiian Sugar Refining Corpora¬ 
tion v. Rideout, C.C.ACal, 53 F 
2d 322—The W H Davis, DCNY., 
56 FSupp 564■—Sumner v. Caswell, 
DC N.Y, 20 F. 249. 

68. U.S—Hoppers Connecticut Coke 
Co. v. James McWilliams Blue 
Line, CC.A.NY., 89 F 2d 865, cer¬ 
tiorari denied James McWilliams 
Blue Line v. Hoppers Connecticut 
Coke Co, 58 SCt 25, 302 US. 706, 
82 LEd. 545—The Joseph J Hock, 
CCA.NY, 70 F 2d 259—The Ra¬ 
leigh, DCMd, 50 FSupp. 961. 

Liability of barge for negligence of 

tug 

Barges which are private carriers 
and bailees of cargo are liable for 
loss or damage due to negligence 
of tug helping barges perform their 
contract.—Tice Towing Line v James 
McWilliams Blue Line, D.CNY., 51 
F 2d 243, modified on other grounds, 
CCA, 57 F.2d 183. 

69. US—The Chehaw, D.CNY, 54 
F 2d 645—Petition of Reliance Ma¬ 
rine Transp & Const. Corp, D C 
Conn, 89 F Supp. 272—The Dan, 
D.CN.Y., 40 F 691. 

70. U S —Southern Pac. SS Co v. 
New Orleans Coal, etc, Co., DC. 
La, 43 F 2d 177. 

58 CJ. p 388 note 47. 

71. U.S.—U S v. Farr Sugar Corp, 
CA.N.Y, 191 F.2d 370, affirmed U 
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S. v. Atlantic Mut Ins. Co, 72 S. 

Ct 666, 343 US 236, 96 LEd - 

58 C J. p 387 note 41. 

72. U.S —U. S v Farr Sugar Corp , 

CA.N.Y, 191 F 2d 370, affirmed 
U S. v Atlantic Mut Ins Co., 72 
S Ct. 666, 343 U.S. 236, 96 LEd.-. 

58 C.J. p 388 note 42 

73. U.S—Strohmeyer & Arpe Co v 
American Line S. S Corp., CC.A.N 
Y, 97 F2d 360 

58 C.J. p 388 note 43—6 C.J. p 1187 
note 25 [a]. 

74. La.—‘Barrett v. Salter, 10 Rob 
434. 

58 C.J p 388 note 44. 

75. U S —Bulkley v Naumkeag 

Steam Cotton Co, Mass., 24 How 
386, 16 LEd 599 

58 C-J. p 388 note 45 
Carriage to ship 

(1) Fact that shipowner, after re¬ 
ceiving goods, delegated carriage to 
ship to another, was held not to af¬ 
fect liability for cargo damage dur¬ 
ing such carriage —Morris v. Lam¬ 
port & Holt, DCNY., 54 F 2d 925, 
affirmed, CCA., 57 F2d 1081. 

(2) Thus, shipowner was liable for 
cargo damage while taking goods to 
steamer on a lighter.—Morris v 
Lamport & Holt, supra—58 C J. p 388 
note 45 [c]. 

76. U.S—The Esrom, C.C.A.NY., 272 
F. 266, certiorari denied 42 S,Ct 
47, 257 U S. 634, 66 L Ed. 408. 

58 C-J. p 388 note 46. 

77. U.S—Wayne v. Inland Water¬ 
ways Corp., D.C Ill., 92 FSupp. 
276. 

78. U.S—The Reeside, C.C.Mass., 20 
F.Cas No 11,657, 2 Sumn. 567. 

79. U.S.—The Charles Rohde, I>.C. 
Md, 8 F.2d 506, appeal dismissed 
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tinuance and notoriety, 80 a custom or usage in a 
particular trade or between particular ports may 
qualify the responsibility of the carrier. 81 Custom 
does not, however, excuse negligence. 82 A cus¬ 
tom or usage may always be waived by the parties. 83 

Gratuitous carriage of money . The probability 
that the carriage of money by an officer of the boat 
will ultimately result in increased freight business 
is insufficient to fix the liability of the carrier as a 
carrier for hire, 84 and the federal statutes concern¬ 
ing the duties and liabilities of steamboats engaged 
in carrying the mail do not impose on the owners 
of steamboats the responsibilities of common car¬ 
riers, in favor of a third person who has contracted 
for no more than the diligence of a mandatary in 
the carrying of bank bills. 85 

Detention by act of consignee . Where a vessel is 
detained, after the expiration of the time for un¬ 
loading, by the act of the consignee, her strict lia¬ 
bility as a carrier ceases, and she is liable as a 
warehouseman only for reasonable care in keeping 
the cargo 86 

Attempt to save goods from week. The right to 
recover damages is not waived by making an effort 
to save a portion of the goods from the wreck of 
the vessel containing the consignment. 87 

b. Act of God 

Carriers by water are not liable for loss or damage 
arising solely and immediately from acts of God. 

It is a general rule that carriers by water, as is 


the case with other carriers, are not liable for loss 
or damage arising from acts of God. 88 The act of 
God which excuses the carrier within this rule 
must be a direct and violent act of nature, 89 and 
it may consist, for example, of such occurrences as 
an unprecedented storm, 90 a hurricane, 91 a snow¬ 
storm with accompanying wind, 92 a tidal wave and 
flood, 93 or even a sudden failure of the wind. 94 

An injury has been held not attributable to an 
act of God where it is due to a leak caused by 
stranding because of mistaking a light on a strand¬ 
ed vessel for a beacon which was generally exhibit¬ 
ed, 95 or to the vessel’s being thrown against the 
shore by a river current, 96 or striking a submerged 
log in a river, 97 or striking the mast of a sunken 
vessel, visible at low water, 98 or stranding on a river 
bar known to the navigators, 99 or running on a 
sunken rock, the position of which is generally 
known, 1 or stranding on a bar in a river, of which 
the navigators were ignorant; 2 but it has also been 
held that an injury occasioned by striking a snag 
or rock, not theretofore known, and not actually 
known to the master, may be regarded as due to 
an act of God. 3 

Collision between vessels, although without the 
fault of either, causing a loss or injury to goods 
shipped is not an act of God. 4 

Fire. While a fire occasioned by lightning is an 
act of God within the rule exempting the carrier 
from liability, 5 other fires have been held not with¬ 
in the rule. 6 


Johnson & Wimsatt v Hax, C.C A., 
15 F.2d 1009 
58 C J. p 389 note 50 

80. XJS —Crosby v. Grinnell, D.C.N. 
Y. f 6 F.Cas.No 3,422. 

58 C J. p 389 note 51. 

81. U.S—Crosby v. Gnnnell, supra 
58 C.J. p 389 note 52 

82. U.S.—The Nichiyo Maru, C.CA. 
Md, 89 F.2d 539 

83. U.S.—The Reeside, CCMass., 20 
F Cas.No.11,657, 2 Sumn. 567. 

58 C J. p 389 note 53 

84. Ind.—Cincinnati, etc.. Mail Line 
Co. v. Boal, 15 Ind. 345. 

Mo.—Whitmore v. The Caroline, 20 
Mo. 513. 

85. Ala.—Haynie v. Waring 1 , 29 Ala- 
263. 

86. U.S.—The M. C. Currie, D.C.N.Y., 
132 F. 125. 

87. La.—Lengsfield v. Jones, 11 La. 
Ann. 624. 

88. U S.—Sidney Blumenthal St Co. 
v. Atlantic Coast Line R. Co„ C.C. 
AN.Y., 139 F.2d 288, certiorari de¬ 
nied Atlantic Coastline R. Co. v. 


Sidney Blumenthal & Co, 64 S Ct 
848, 321 US. 795, 88 L Ed 1084. 

58 CJ p 389 note 56—13 C.J p 817 
note 28 [c]. 

Liability of carrier for loss or in¬ 
jury caused by act of God general¬ 
ly see Carriers § 76. 

89. Va—Friend v. Woods, 6 Gratt. 
189, 47 Va 189, 52 AmD. 119. 

58 C J p 389 note 57, 

90. U S.—Pearce v. The Thomas 
Newton, DCNC, 41 F 106 

91. U.S —Sidney Blumenthal & Co 
v. Atlantic Coast Line R. Co , C.C. 
AN.Y., 139 F.2d 288, certiorari de¬ 
nied Atlantic Coastline R. Co. v. 
Sidney Blumenthal & Co., 64 S.Ct 
848, 321 U.S. 795, 88 L.Ed 1084 

92. U.S—The Cape Charles, DCN 
C., 198 F. 346. 

93. U.S—Pearce v. The Thomas 
Newton, D.C.N.C, 41 F. 106. 

58 C.J. p 389 note 61. 

94. NY.—Colt v. McMechen, 6 
Johns. 160, 5 AmJD 200. 

95. N.Y.—McArthur v. Sears, 21 
Wend. 190. 


96. Tenn—Craig v. Childress, Peck 
270, 14 AmD 751 

97. Ala—Steele v. McTyer, 31 Ala. 
667, 70 AmD 516. 

98. NY.—Merritt v. Earle, 29 NY. 
215, 86 AmD 292. 

99. Ky.—Bentley v Bustard, 16 B. 
Mon 643, 63 Am.D. 561. 

1. Md—Fergusson v Brent, 12 Md. 
9, 71 Am.D. 582 

2. Va.—Friend v Woods, 6 Gratt. 
189, 47 Va 189, 52 Am.D 119 

3. Conn.—Wllliams v. Grant, 1 Conn. 
487, 7 AmD 235. 

58 C J p 389 note 75. 

4. Me—Plaisted v. Boston and Ken¬ 
nebec Steam Nav. Co., 27 Me. 132, 
46 AmD. 587. 

58 C J. p 389 note 76. 

5. US—New Jersey Steam Nav Co. 
v. Merchants' Bank, R1, 6 How. 
344, 12 LEd 465. 

58 C.J p 390 note 77. 

6- NY —Miller v. Steam Nav. Co , 
10 N.Y. 431. 

58 C J. P 390 note 78. 
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Proximate cause. In order that the act of God 
may excuse the carrier, it must be not only the sole, 
but the immediate, and not the remote, cause of 
the loss. 7 The carrier is not excused where his 
negligence is a concurring cause, although an act 
of God may have been the immediate cause. 8 

c. Perils of Sea and of Navigation 

In the absence of an exception to the earner's lia¬ 
bility by statute or by an express provision of the bill of 
lading, it has been held that there is no implication that 
the ship is not responsible for perils of the sea, at least 
where the cause of the injury does not come within the 
definition of an act of God. 

In the absence of statutory exception or an ex¬ 
ception to the carrier’s liability by express provisions 
of the bill of lading, there is no implication that the 
ship is not responsible for perils of the sea, 9 at 
least where the cause of the injury does not come 
within the definition of an act of God. 10 

d. Jettison 

In the case of extreme necessity and danger occa¬ 
sioned by act of God or excepted causes the master may 
jettison cargo, but the carrier is liable if the jettison is 
made without sufficient cause or where the peril is directly 
attributable to the want of diligence or skill on the part 
of the master or crew. 

In cases of extreme necessity and danger oc¬ 
casioned by act of God or excepted cause the mas¬ 


ter may jettison cargo. 11 He may select what ar¬ 
ticles he pleases, and whatever proportion he deems 
proper, and, if necessary, he may jettison the whole 
cargo. 12 Jettison is not justifiable if made merely 
to prevent harm to the boat or to expedite the 
voyage. 13 While hazard of life is not essential 
to justify jettison, 14 the carrier is responsible if 
the jettison is made without sufficient cause; 15 and 
where a jettison of cargo becomes necessary for the 
safety of the vessel, the owner and vessel are liable 
for the loss, if the peril of the ship is directly at¬ 
tributable to want of diligence or skill on the part of 
the master or crew. 16 Jettison rendered necessary 
by unseaworthiness existing at the commencement of 
the voyage makes the ship liable. 17 The vessel is 
liable for a jettison of a cargo which the master 
might have saved by lighters. 13 

e. Seizure of Cargo under Legal Authority 

Where the goods are taken from the carrier by valid 
legal process against the owner, if the carrier acts in good 
faith he is not liable. 

Where the goods are taken from the carrier by 
valid legal process against fhe owner, if the carrier 
acts in good faith he is not liable, 19 but he must 
immediately notify the owner. 20 An illegal seizure 
will not absolve the carrier. 21 


7. us—King v. Shepherd, C.C 
Hass, 14 F.Cas No 7.804, 3 Story 
349 

N.Y.—Merritt v. Earle, 29 N.Y. 115, 
86 AraD. 292 

8. US —Sidney Blumenthal & Co v. 
Atlantic Coast Line R Co, C.C.A 
NY, 139 F.2d 288, certiorari de¬ 
nied Atlantic Coastline R. Co v 
Sidney Blumenthal & Co t „ 64 SCt 
848, 321 US 795, 88 LEd. 1084 

58 C.J. P 390 note 82. 

Failure to have a barometer was 
a fault on part of a earner engaged 
m extensive maritime operations.— 
Sidney Blumenthal & Co v. Atlantic 
Coast Line R Co., CCANY., 139 F. 
2d 288, certiorari denied Atlantic 
Coastline R Co. v Sidney Blumen- 
thal & Co, 64 SCt 848, 321 U.S. 
795, 88 LEd. 1084. 

9. Me —Plaisted v. Boston and Ken¬ 
nebec Steam Navigation Co., 27 Me. 
132, 46 AmD. 587. 

58 C.J p 390 note 84. 

Contractual limitation of liability for 
loss resulting from perils of the 
sea see infra § 134. 

Dangers of sea as cause of loss with¬ 
in statutory exemption from liabil¬ 
ity see infra § 128 d. 

10. Me —Plaisted v. Boston and 

Kennebec Steam Navigation Co., 

supra. 

58 C J. p 390 note 85* j 


11. U S —Lawrence v Mmturn, Cal., 
17 How 100, 15 LEd 58. 

58 C.J. p 390 note 87. 

“Jettison” defined see 48 C J S. p 793. 

Claim for contribution m general av¬ 
erage see infra 5 228. 

12. U S —The Milwaukee Bridge, C. 
CA.SD., 26 F 2d 327, certiorari de¬ 
nied Moore v. U. S., 49 S.Ct. 31, 278 
US 632, 73 LEd 550 

58 C J. p 391 note 88 

13. Ky—Bentley v. Bustard, 16 B. 
Mon. 643, 63 Am.P. 561. 

14. Ky—Bentley v. Bustard, supra 

15. U.S.—Van Syckel v. The Thomas 
Ewing, D.C Pa., 28 FCas.No.16,877, 
Crabbe 405. 

58 C.J. p 391 note 91. 

16. U.S.—The Portsmouth, D.C Ill-, 
19 F Cas No.11,295, 2 Biss. 56, af¬ 
firmed 9 Wall 682, 19 L.Ed. 754. 

58 C J. p 391 note 92. 

17. US—The Planter, C C.Ala., 19 
F Cas No 11,207a, 2 Woods 490. 

58 C.J. p 391 note 93. 

18. U.S —The Portsmouth, D.C.I1I., 
19 F Cas No.11,295, 2 Biss. 56, af¬ 
firmed 9 Wall. 682, 19 LEd. 754. 

58 C.J. p 391 note 94. 

19. US.—The Baltic, DC.N.Y., 212 
F 759. 

58 C J. p 391 notes 95, 97 [a], 
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Detention by belligerent government 

Where a neutral ship, bound for a 
neutral port in time of war was de¬ 
tained by a belligerent government 
and allowed to proceed only on agree¬ 
ment of the owner to return a part 
of the cargo for action of the prize 
court, such action amounted to a 
seizure of the property.—Furness 
Shipping & Agency Co. v. Barber & 
Co , C C.A.N.Y., 6 F.2d 779. 

Stipulation with sheriff 
Where a stipulation is made with 
the sheriff that goods loaded will 
be delivered to him on the return 
voyage, it was held that the custody 
of the master was the custody of the 
sheriff, and the consignee had no 
right to delivery at destination —The 
Lord, C C.N.C., 15 F.Cas No.8,504, 

Chase 527. 

30. U S.—The M. M. -Chase, D.C.N.Y., 
37 F. 708. 

58 C.J. p 391 note 96. 

21m U.S.—The Matilda A. Lewis, C.C. 
N.Y, 16 F.Cas No 9,281, 5 Blatchf. 
520. 

Contest of claim 

The carrier has been held liable 
where the master had the right to 
hold the goods against the sheriff and 
should have contested the claim to 
take goods from his possession.— 
The Mary Ann Guest, D.C.N.Y* 16 
F.Cas No.9,197. Qlcott 498* 
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§ 126. Statutory Exemptions from Liability 

a. In general 

b. Carriage of Goods by Sea Act in gen¬ 

eral 

a. In General 

An action for damage to goods shipped is governed by 
maritime law as relaxed by the statutes A statutory 
exemption from liability does not apply where the con¬ 
ditions of the statute are not fulfilled. 

An action for damage to goods shipped is gov¬ 
erned by maritime law as relaxed by the statutes. 22 
Under statutes exempting the shipowner from lia¬ 
bility for damage to cargo while the ship is under 
control of a compulsory pilot, exemption cannot be 
secured if, at the time of the damage, the presence 
of the pilot was not required by law. 23 

Shipper's failure to give notice of character and 
value of articles carried . Under statutes exempting 
the master and shipowner from liability for loss of 
enumerated classes of valuables, unless prescribed 
requirements as to notice of their character and 
value are followed, noncompliance with the statutory 
requirements exempts the vessel from liability for 
loss of such valuables to the extent provided by 
statute. 24 Where the statute exempts the master 
or owners from liability unless the shipper at the 
time of lading the valuables on board the vessel 
gives to the master, agent, or owners of the vessel, 
a note in writing of the true character and value 
thereof, and has it entered on the bill of lading 
therefor, it has been held that a literal compliance 
with the statute is not necessaiy to render the mas¬ 
ter or owner liable, 25 and that the exemption will 
not apply if the true character and value of the 
articles shipped were fairly and clearly on the bill 
of lading, 26 even though such entry was not preced¬ 
ed by a written note. 27 

Under a statute which provides that, on noncom¬ 
pliance with its provisions as to notice, the master 


or owner shall not be liable as “carriers” in any 
form or manner, the shipowner may still be held 
liable for loss of valuables resulting from his negli¬ 
gence as bailee. 28 

Parties' failure to stipulate against transportation 
at shipper's risk. Under statutes providing that, in 
the absence of the carrier’s negligence or failure to 
take customary precautions, all merchandise shall be 
transported at the risk and venture of the shipper, 
unless the contrary be expressly stipulated, where 
there has been no such stipulation, all damages and 
impairment are for the account and risk of the ship¬ 
per where suffered by reason of accident 29 or force 
majeure, 30 or by virtue of the nature 31 or defect 32 
of the articles. 

Loss occasioned by accidental and uncontrollable 
events. Under statutes providing that carriers and 
watermen are liable for the loss or damage of things 
intrusted to their care, unless they can prove that 
such loss or damage has been occasioned by ac¬ 
cidental and uncontrollable events, a loss caused by 
the nonnegligent striking of the ship against an ob¬ 
struction is within the exemption of the statutes, 33 
as is also loss arising from collision for which the 
carrier was not to blame, 34 or from perils of the 
sea. 35 Exemption will be denied, however, where 
loss resulted from the carrier’s fault, 36 as from de¬ 
fective condition of the vessel. 37 

b. Carriage of Goods by Sea Act in General 

The Carnage of Goods by Sea Act, which was en¬ 
acted to mitigate the carrier's “insurer's" liability, es¬ 
tablishes numerous exceptions from liability which the 
act does not condition on due diligence to make the ves¬ 
sel seaworthy. 

The carriage of Goods by Sea Act of 1936, 46 
U.S C.A. § 1300 et seq, expresses adherence to the 
Brussels Convention of 1924, embodying substantial¬ 
ly the provisions of the earlier Harter Act of 1893, 
46 U.S.C A. § 190 et seq. 38 The purpose of the act 


22. US—The Asturias, DCNY, 40 
FSupp. 168, affirmed, CCA, Wes- 
sels v. The Asturias, 126 F.2d 999. 

Cal —Blake, Moffitt & Towne v Luck- 
enbach S. S. Co, 6 P.2d 121, 120 
Cal.App. Supp 776. 

Liability as insurer is not imposed 
on a common carrier by water under 
the statutes —Accmanto, Limited v 
Cosmopolitan Shipping Co, D.C.Md, 
99 F.Supp. 261. 

23. N.Y —Guiterman v. Liverpool, 
etc., SS. Co , 83 N Y. 358. 

58 C.J. p 408 note 37 

84. U.S.—The Island Queen; D C 
Mich, 13 F.Cas No.7,110, Brown 
Adm. 279. 

58 C.J. p 407 note 20. * 


25. NY—Reid v Luckenbach SS 
Co., Inc., 230 N.Y S. 602, 133 Misc. 
21 

58 C.J. p 407 note 23. 

26. U.S—Wattson v Marks, DC Pa, 
29 F Cas No 17,296. 

27. U S.—Wattson v, Marks, supra 

28. U.S —Kuhnhold v. Compa&me 
G£n6rale Transatlantique, D C.N.Y, 
251 F. 387. 

58 C.J. p 407 note 26. 

29. Philippine.—Tan Chiong Sian v. 
Inchausti, 22 Philippine 152. 

58 C.J. p 408 note 27. 

30 . Philippine—Tan Chjong Sian v. 
Inchausti, supra. 

31. Philippine.—Tan Chiong Sian v. 
Inchausti, supra 
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32. Philippine—Tan Chiong Sian v 
Inchausti, supra. 

33. La—-Kirk v. Folsom, 23 La Ann 
584 

58 C.J p 408 note 31. 

34* La.—Van Hern v, Taylor, 7 Rob 
201, 41 Am.D 279 
58 C J p 408 note 32 

35. La—Medina v, Hansen, 17 La 
Ann 290. 

58 C J p 408 note 33 

36. La.—Darrall v. Southern Pac. 
Co, 17 So 884, 47 La.Ann 1455. 

58 CJ*. p 408 note 34. 

37. La.—The Tennessee v. Tardos, 7 
La. Ann. 28 

58 C J. p 408 note 35. 

38. U.S—Scarburgh v. Compania 
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was to carry over into the international sphere the 
uniformity achieved for American voyages in the 
Harter Act hy mitigating the common-law “in¬ 
surers” liability of carriers in exchange for a pro¬ 
hibition of clauses in the contract of carriage 
lessening the carriers* liability, 39 to regulate rights 
and liabilities between carriers and cargo interests 40 
in an attempt to create international uniformity, 41 
to enable the consignee to rely on the facts stated 
in the bill of lading, 42 and to accomplish uniformity 
and agreement with many other nations as to the 
text of those clauses of ocean bills of lading with 
which the act deals. 43 The act does not give the 
carrier the right to relieve itself from any of its 
responsibilities and liabilities 44 and the effect of the 
so-called British Ordinances which is to increase 
the immunities of the carrier will not be considered 
in determining the liability of the carrier under 
the act. 45 

Section 4 of the Act, 46 U S.C.A § 1304, establish¬ 
es sixteen exceptions from liability, 46 and the act 
does not condition its exemptions on due diligence to 
make the vessel seaworthy, 47 but only exemption 


from liability for loss due to unseaworthiness is so 
conditioned. 48 In this respect the Carriage of Goods 
by Sea Act differs from the Harter Act, 49 which, 
as shown infra § 127 b (1) makes immunities de¬ 
pendent on the exercise of due diligence to make the 
vessel seaworthy. 

The Carriage of Goods by Sea Act expressly re¬ 
lates to foreign trade, that is, to the transportation 
of goods between ports of the United States and 
ports of foreign countries. 50 It does not apply to 
carnage of goods not in foreign trade 51 or to cargo 
carried on deck under provisions in the bill of lad¬ 
ing for on-deck carriage. 52 Provision is made, 
however, for adoption of the act by express agree¬ 
ment in cases of domestic trade, 53 in which event it 
supersedes the earlier Harter Act, 54 and the parties 
may by the terms of their bill of lading agree that 
its provisions shall apply to cargo carried on deck 
between ports of the United States. 55 It has been 
held that, m the absence of contract to that effect, 
the provisions of the act do not operate to relieve 
a private carrier from liability for damage to car¬ 
go. 56 Although the contract by its terms is subject 


Sud-Americana Be Vapores, CA3T 
Y., 174 F.24 423. 

39. XT S —Scarburgh v Compama 
Sud-Amencana De Vapores, supra 

Exemption provisions of the Harter 
Act see infra §§ 127-128 
Same underlying purpose of statutes 
“Both the Harter Act and the 1936 
Act have the same underlying pur¬ 
pose/'—The Temple Bar, DCMd, 45 
F Supp 608 f 613, affirmed, C.C.A, 137 
F.2d 293. 

40. U S •—Lyons-Magnus, Inc, v. 

American-Hawaiian S S. Co., B 
CXT, 41 P.Supp. 575. 

41. U S —Umao Be Transportadores 
Para Importacao E Comercio, Ltda 
v. Companhia Be Nevegacao Car¬ 
re gadores Acoreanos, B C.N.Y., 84 
FSupp. 582 

Counterpart of British act 

“The purpose of the Act is to cre¬ 
ate international uniformity It is 
a counterpart of the British Carriage 
of Goods by Sea Act, 1924, and the 
Barbadoes Carnage of Goods by Sea 
Act of 1926."—The Asturias, B.C N 
Y, 40 FSupp 168, 169, affirmed, CC 
A., Weasels v. The Asturias, 126 F. 
2d 999. 

42. U S.—George F Pettmos, Inc, 
v American Export Lines, B C Pa, 
68 FSupp 759, affirmed, C.CA, 159 
F.2d 247. 

43. U S —Pan-Am Trade & Credit 
•Corp. v The Campfire, CC.ANI, 
156 F 2d 603, certiorari denied Wa¬ 
terman S. S. Corp. v. P -A T & C 
Corp, 67 S.Ct. 194, 329 U.S. 774, 91 
UEd. 666. 


44. US—The Vermont, D.CN.T, 47 
F Supp. 877. 

Extension of liability see infra § 139 

45. U S —The Zarembo, D C N Y , 44 
F.Supp. 915, affirmed, CC.A, Bal¬ 
four, Guthrie & Co. v American- 
West African Line, 136 F 2d 320, 
certiorari denied Balfour, Guthrie 
& Co v. The Zarembo, 64 S CL 437, 
320 U.S. 804, 88 L Ed. 486. 

46. US —George F. Pettmos, Inc. v 
American Export Lines, D.C.Pa, 68 
F.Supp. 759, affirmed, C C.A., 159 F. 
2d 247. 

Particular causes of loss or damage 
within Carnage of Goods by Sea 
Act see infra 5 128. 

47. US.—The Vale Royal, B.C.Md, 
51 F.Supp. 412. 

Under similar provisions of Cana¬ 
dian. Water Carriage of Goods Act of 
1936, due diligence by shipowner is 
not made a proviso of any of the ex¬ 
ceptions, but is to be considered sep¬ 
arately therefrom —The Insto, B.C. 
NVY., 43 F Supp. 29, affirmed, C.C A., 
Middleton & Co (Canada) Limited v 
Ocean Bomimon S. S Corp., 137 F 2d 
619, certiorari denied 64 S.Ct 432, 320 
U.S 802, 88 LEd. 484. 

48. US—The Vale Royal, B.C.Md, 
51 F.Supp 412. 

Exemption from liability for unsea- 
worthiness see infra § 128 b (2) 

49. US —The Vale Royal, supra. 

50. U.S.—The Vale Royal, supra— 
The Temple Bar, B C Md, 45 F 
Supp. 608, affirmed, C.C.A, 137 F.2d 
293. 


Act held applicable tos 

(1) Voyage from a foreign port to 
the United States, even if bill of lad¬ 
ing had not been expressly made sub¬ 
ject to such act—The Bill, DCMd, 
47 F.Supp. 969, affirmed, C.CA., Lor- 
entzen v. Brazil Oiticica* Inc, 145 F 
2d 470. 

(2) A libel for damages to cargo 
which was carried from Spain to 
Philadelphia, Pa., even though bill of 
lading was issued in Spam.—The 
Ciano, DC Pa., 69 F.Supp. 35. 

51. U S —Waterman S S. Corp. v. 
U. S Smelting, Refining & Min Co , 
CCALa, 155 F.2d 687, certiorari 
denied 67 S.Ct. 115, 329 U.S 761, 
91 LEd 656—The Temple Bar, B. 
C.Md., 45 F.Supp. 608, affirmed, C 
C A, 137 F 2d 293. 

52. U.S —Waterman S S. Corp. v. U. 
S. Smelting, Refining & Mm Co., 
CCALa, 155 F.2d 687, certiorari 
denied 67 S.Ct. 115, 329 U S. 761, 91 
LEd. 656. 

53. US—The Vale Royal, B.C.Md, 
51 F Supp. 412—The Temple Bar, 
B C Md., 45 FSupp. 608, affirmed, 
CCA., 137 F 2d 293. 

54. U.S—The Vale Royal, D.C.Md, 
51 F Supp. 412. 

55. U.S—Waterman S. S Corp v. 
U. S. Smelting, Refining & Min. Co., 
CCALa., 155 F.2d 687, certiorari 
denied 67 SCt. 115, 329 TJ.iS. 761, 
91 LEd. 656. 

56. US—The Raleigh, B.C.Md., 50 
F.Supp. 961, 
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to the Carriage of Goods by Sea Act and the Harter | as descriptive of usual household furniture, silver- 


Act, the exemption of liability provisions in those 
acts do not operate where the carrier has not been 
negligent. 57 

Time of loss or damage . The Carriage of Goods 
by Sea Act does not cover the period of time prior 
to loading or the period of time subsequent to dis¬ 
charge of the cargo, until delivery thereof to the 
consignee. 58 Where the cargo has been damaged 
on lighters while secured alongside the vessel but 
before the goods have reached the ship's tackles, the 
provisions of the Carriage of Goods by Sea Act 
are not applicable proprio vigore, 59 but they are 
made applicable and control the relations of the 
parties by virtue of a clause of the bill of lading 
which provides that the act shall govern before the 
goods are loaded on, and after they are discharged 
from, the ship, and throughout the entire time the 
goods are in the custody of the carrier. 60 The Car¬ 
riage of Goods by Sea Act supersedes the Harter 
Act as far as the rights and liabilities with respect 
to a shipment between a foreign and a domestic 
port during the voyage, and not before its loading 
or after its discharge from the vessel, are con¬ 
cerned, 61 but, as shown infra § 127 d, the Harter 
Act may be applicable to the period subsequent to 
discharge and until delivery of the cargo. 

Fraudulent Misstatement of Nature or Value of 
Goods . Under the provision of the Carriage of 
Goods by Sea Act, 46 U.S.CA. § 1304(5), that nei¬ 
ther the carrier nor the ship shall be responsible for 
loss or damage to or in connection with the trans¬ 
portation of the goods if the nature or value thereof 
has been knowingly and fraudulently misstated by 
the shipper in the bill of lading, the exemption does 
not apply where the shipper, without stating any 
value, has employed the term “used removal goods” 


ware, etc. 62 

§ 127. -In Case of Seaworthiness of Ves¬ 

sel or Exercise of Diligence with Re¬ 
spect Thereto in General 

a Purpose, effect, and construction of 

Harter Act in general 

b. Necessity of seaworthiness or dili¬ 

gence 

c. Character and extent of seaworthiness 

or diligence 

d. Time of loss or damage 

e. Carriers and other persons entitled to 

exemption 

f. Vessels within exemption provision; 

character of voyage 

g. Availability of exemption as against 

third persons; collision 

h. Effect of deviation 

i. Proceedings in which exemption may 

be claimed 

j. Waiver of benefits 

a. Purpose, Effect, and Construction of Harter 
Act in General 

The exemption provision of the Harter Act, 46 U.S. 
C A. § 192, which operates to relieve the shipowner from 
liability for damage arising from the causes specified 
therein, was enacted to encourage shipping In the United 
States by modifying the stringent rule of liability there¬ 
tofore imposed by the maritime law, and, being m deroga¬ 
tion of common law, it must be strictly construed. 

The exemption provision of the Harter Act, 46 
U.S.C.A. § 192, which operates to relieve the ship¬ 
owner from liability for damage arising from the 
causes specified therein, 63 was enacted in the inter¬ 
est of the carrier, 64 and intended as a compensation 
for the loss of his right to limit his liability by 
contract, as provided by other sections of the act. 65 


57. U.S.—Petition of Reliance Ma¬ 
rine Transp. & Const. Corp., D.C. 
Conn., 89 F.Supp. 272. 

58. U.S—The Monte Iciar, D.C.Pa., 
67 F Supp. 201, affirmed, C.C.A., 
167 F.2d 334. 

Discovery of damage after discharge 
of cargo 

Where an inspection of the 'tween 
decks, where libellant's cargo of vine 
had been stowed, showed that the 
space was clean and dry and first 
evidence of any loss of wine from 
shipment was the gauging of seven 
of the barrels on the pier by Unit¬ 
ed States Customs authorities when 
shipment was delivered to libellant 
several days after discharge of car¬ 
go, and there was nothing to show 
any act or omission of respondent 


carrier with respect to custody, care, 
or handling of cargo from loading 
thereof to discharge thereof that con¬ 
tributed to loss, loss was not within 
purview of Carriage of Goods by Sea 
Act —The Monte Iciar, supra 

59. U.S —Mackey v. U. S , D.C.3ST.Y , 
83 F.Supp. 14, affirmed, CA, 197 F 
2d 241. 

60. U.S—Mackey v. U S., supra. 

61. U.S -—The Monte Iciar, DCPa, 
67 F.Supp 201, affirmed, CCA, 167 
F 2d 334—The Temple Bar, D.C 
Md, 45 F.Supp. 608, affirmed, C.C 
A., 137 F.2d 293. 

62. U S.—Kratma v. South Atlantic 
S. S. Co, D C.Ga., 63 F.Supp 895. 

63. U.S —U S. v. Farr Sugar Corp, 
C.A.N.Y, 191 F 2d 370, affirmed U. 
S. v. Atlantic Mut Ins. Co, 72 S. 
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Ct. 666, 343 U.S. 236, 96 L Ed. - 

—Metropolitan Coal Co. v. Howard, 
C.C AN.Y, 155 F.2d 780 
N Y.—Gelderman v Munson S. S. 
Line, 254 N.Y.S. 637, 234 App Div. 
889. 

58 C J p 392 note 2. 

Exemption as to particular causes 
see infra § 128. 

64. U.S—The Germanic, N.Y., 124 F 
1, 59 CCA 521, affirmed 25 S.Ct. 
317, 196 U.S 589, 49 LEd 610 

65. U.S—The Germanic, supra. 
Limitation of liability by contract or 

bill of lading see infra §3 131-138. 

Remedy of abuses 

U.S.—Koppers Connecticut Coke Co. 
v. James McWilliams Blue Line, 
CC.ANY, 89 F 2d 865, certiorari 
denied James McWilliams Blue 
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The purpose of the act was to encourage shipping 
in the United States 66 by modifying the stringent 
rule of liability theretofore imposed by maritime 
law, 67 and relieving the diligent shipowner from his 
former responsibility for extraordinary risks, 68 such 
as fault or error of those beyond his personal con¬ 
trol 69 with respect to navigation or management of 
the ship. 70 It was not repealed by the Interstate 
Commerce Act. 71 

Construction . The rule of strict construction ap¬ 
plicable to statutes in derogation of common law 
or common right applies to the exemption provision 
of the Harter Act. 72 Accordingly, the exemption 
from liability will be limited to the relief afforded 
by the express language of the statute; 73 but the 
rule of strict construction is not violated by permit¬ 
ting the words of the statute to have their full 
meaning, 74 or the more extended of two possible 
meanings. 75 


Retroactive effect . The Harter Act has no retro¬ 
active effect, so as to apply to damages occasioned 
before its passage. 76 

b. Necessity of Seaworthiness or Diligence 

(1) In general 

(2) Causal connection with loss 
(1) In General 

In order to secure the statutory exemptions under 
the Harter Act it is necessary either that the ship was 
in fact seaworthy and properly manned or that the owner 
used due diligence to make her so. 

In order to secure the statutory exemption under 
the Harter Act it is necessary either that the ship 
was m fact seaworthy 77 and properly manned 78 or 
that, whether or not seaworthy, the owner used due 
diligence to make her so. 79 While due diligence is 
all that is required, 80 the owner must establish the 
existence of one or the other of these facts, 81 as a 


Line v. Koppers Connecticut Coke 
Co , 58 S Ct 25, 302 U S. 706, 82 L 
Ed. 545. 

66. U S.—The Humarock, D.C Ga., 
234 F. 716 

67. Cal—Blake, Moffltt & Towne v 
Luckenbach S. S. Co., 6 P.2d 121, 
120 Cal.App Supp. 775. 

58 C J. p 392 note 7. 

68. U S —The Humarock, D C Ga., 
234 F. 716—Great Lakes Towing 
Co. v. Mills Transp Co, Mich, 155 
F. 11, 83 C.C.A. 607, 22 LRA,N 
S, 769, certiorari denied 28 S Ct 
262, 207 U.S. 596, 52 L Ed 357. 

69. U S.—The Humarock, D.C Ga., 
234 F 716. 

70. US—The Irrawaddy, N.Y, 18 S 
Ct 831, 171 U.S. 187, 43 L.Ed 130. 

58 C J. p 392 note 11. 

71. U S —Alaska SS. Co. v. U. S., D. 
C.NY, 259 F. 713, reversed on oth¬ 
er grounds 40 S Ct. 448, 253 U.S. 
113, 64 L Ed. 808. 

72. U.S —U S Steel Products Co. v 
American & Foreign Ins Co, C.C A 
N.Y , 82 F.2d 752—California & Ha¬ 
waiian Sugar Refining Corporation 
v Rideout, CCA-Cal., 53 F2d 322 

58 C.J p 392 note 13. 

Trend of judicial decision has been 
to construe the Harter Act strictly 
and not to extend the carrier’s ex¬ 
emption from liability to doubtful 
and uncertain cases, but to leave 
such liability as it was defined and 
enforced by the law maritime and by 
the common law unless the act plain¬ 
ly and unequivocally asserts a dif¬ 
ferent liability,—Koppers Connecti¬ 
cut Coke Co. v James McWilliams 
Blue,Line, DCN.Y., 18 F Supp. 992, 
affirmed, C.C A., 89 F.2d 865, certio¬ 
rari denied* James McWiUiams Blue 


Line v Koppers Connecticut Coke 

Co , 58 S Ct 25, 302 U S 706, 82 L Ed 

545—The Germanic, NY., 124 F 1, 59 

CCA. 521, affirmed 25 S Ct. 317, 196 

US. 589, 49 LEd 610 

73. U.S—The Irrawaddy, NY, 18 S 
Ct. 831, 171 US 187, 43 LEd 130 

74. U.S —Sacramento Nav. Co v 
Salz, Cal, 47 S Ct. 368, 273 U.S 
326, 71 LEd 663. 

75. U S —Sacramento Nav. Co. v. 
Salz, supra 

58 C.J. p 392 note 16. 

76. US—The Edith, CCAN.Y., 10 
F 2d 684—Humboldt Lumber Man¬ 
ufacturers* Assoc v. Chnstopher- 
son. Cal, 73 F. 239, 19 C.C.A. 48, 
46 L.R A 264. 

77. U.S—The West Arrow, C.C AN 
Y, 80 F 2d 853—Spencer, Kellogg 
& Sons v. Buckeye S S, Co., CCA 
Ohio, 70 F 2d 146, certiorari de¬ 
nied 55 SCt. 74, 293 US 562, 79 L 
Ed 663—U S. v. City of New York, 
DCN.Y, 8 F.2d 270—The Iowa, D 
C.Or., 34 FSupp 843—The Geor¬ 
gian, D.C Fla., 4 F.Supp 718, af¬ 
firmed, C.C A., 76 F 2d 550. 

58 C J p 392 note 21. 

Burden of proving diligence or sea¬ 
worthiness under exemption claim 
see infra § 154. 

Seaworthiness generally see infra § 
140. 

78. U S —The Denali, C C.A.Wash., 
105 F 2d 413, adhered to 112 F.2d 
952, certiorari denied Alaska S. S 
Co. v. Pacific Coast Coal Co., 61 
SCt 65, 311 U.S. 687, 85 L.Ed 444 
—Gold Dust Corporation v. Munson 
S S Line, CC.ANY, 55 F 2d 900 
—The Iowa, D.C Or., 34 F Supp. 843 
—The Condor, D.C NY., 8 F.Supp. 
929, affirmed, CCA., The Nordpol, 

940 


84 F 2d 3, certiorari denied Grace 
S. S Co v. Anglo-Chilean Nitrate 
Sales Corporation, 67 S Ct 111, two 
cases, 299 US 586, 81 L.Ed. 432. 

Licensed pilot on motorboat 

Motorboat only 62.2 feet in length 
and propelled by diesel engine was 
not required by Motor Boat Act to 
have licensed pilot and therefore fail¬ 
ure to have licensed pilot on board 
did not preclude exemption from lia¬ 
bility under Harter Act.—National 
Grocery Co. v. Olsen, 108 P.2d 320, 
6 Wash.2d 491. 

79. U S.—Commercial Molasses 

Corp v. New York Tank Barge 
Corp, C.C A.N.Y., 114 F 2d 248, af¬ 
firmed 61 S.Ct 840, 313 U.S. 541, 
58 LEd. 1510, vacated on other 
grounds 61 S Ct 938, 313 U S. 596, 

85 LEd. 1550, affirmed 62 SCt. 156, 
314 U.S. 104, 86 LEd 89—Southern 
Pac Co. v. U. S, C.OAN.Y., 72 F. 
2d 212—U. S. v. Charbonnier, C.C. 
A S C, 45 F.2d 174—American Agr. 
Chemical Co v O’Donnell Transp. 
Co, D.C.N.Y., 62 F.Supp 239—The 
Vale Royal, D.C.Md., 51 F.Supp. 
412—The Heddernheim, D.C N Y., 
39 FSupp 558—The Venice Maru, 
D.C.N.Y., 39 F.Supp. 349, affirmed, 

C. C A, Consumers Import Co. v. 
Kawasaki Kisen Kabushiki Kaisha, 
133 F 2d 781, affirmed Consumers 
Import Co. v. Kabushiki Kaisha 
Kawasaki Zosenjo, 64 S Ct 15, 320 
US. 249, 88 LEd. 30—The Iowa, 

D. C Or., 34 FSupp. 843—The Geor¬ 
gian, D.C Fla., 4 FSupp. 718, af¬ 
firmed, CCA, 76 F.2d 550. 

58 C.J. p 392 note 23. 

80. Wash—National Grocery Co. v- 
Olsen, 108 P.2d 320, -6 Wash 2d 491. 

81. U.S—The Iowa, D.C Or., 34 F. 
Supp. 843 

58 C.J. p 392 note 24. 
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distinct condition of, 82 or condition precedent to, 83 
or preliminary condition to 84 exemption An own¬ 
er who consciously sends a vessel to sea m an un¬ 
seaworthy condition may not claim a defense under 
the Harter Act. 85 Financial straits of owner, ren¬ 
dering him unable to meet the necessary expense of 
making the ship seaworthy, are not a legal excuse 
for failure to exercise due diligence in such re¬ 
spect. 86 

When and where requirement must he met . The 
requirement that the ship must be seaworthy or that 
due diligence must be exercised to make her so ap¬ 
plies to seaworthiness at the beginning of the voy¬ 
age, 87 at the place where the ship broke ground. 88 
Where voyage is divided into stages, the require¬ 
ment applies to the beginning of each separate stage 


of the voyage, 89 as where the major portion of the 
voyage is to be undertaken after fueling and the 
ship is unseaworthy on leaving the fueling port. 98 
Merely dropping anchor after proceeding a short 
distance does not create a new stage of the voy¬ 
age. 91 

(2) Causal Connection with Loss 

Under the Harter Act, if the condition as to sea¬ 
worthiness or diligence is not performed, exemption will 
be denied irrespective of whether failure to perform such 
condition contributed to the loss or damage. 

Under the Harter Act, if the condition as to sea¬ 
worthiness or diligence is not performed, exemption 
will be denied irrespective of whether failure to per¬ 
form such condition contributed to the loss or dam¬ 
age, 92 as where exemption is denied for loss result- 


82. U S.—The Wildcroft, Pa., 26 S 
Ct 467, 201 US 378, 50 LEd 
794—Compagme Maritime Fran- 
caise v. Meyer, Cal., 248 F. 881, 160 
C.C A. 639 

83. U.S —California & Hawaiian 
Sugar Refining Corporation v. Ride¬ 
out, C.C.A.Cal, 53 F.2d 322—The 
Heddernheim, D C 1ST T, 39 F Supp. 
558—The G-eorgian, D C.Fla, 4 F. 
Supp 718, affirmed, C.C.A., 76 F 
2d 550 

Wash.—National Grocery Co. v Ol¬ 
sen, 108 P 2d 320, 6 Wash.2d 491 
58 C.J. p 392 note 26. 

84. U.S —Nord-Deutscher Lloyd v 
Insurance Co of North America, 
Md, 110 F. 420, 49 CCA. 1. 

85. U.S—The Denali, C.C A. Wash, 
112 F.2d 952, certiorari denied 
Alaska S. S. Co. v. Pacific Coast 
Coal Co, 61 SCt 65, 311 US. 687, 
85 LEd. 444—The West Arrow, C 
C.A.N.Y., 80 F.2d 853 

86. U.S —Palmer, etc , Co. v. U. S , 
D C.Mass., 10 F.2d 214. 

87. US —Spencer, Kellogg & Sons 
v. Buckeye S S. Co., CCA Ohio, 70 
F2d 146, certiorari denied 55 S.Ct 
74, 293 U.S 562, 79 LEd. 663— 
American Agr, Chemical Co. v. 
O'Donnell Transp Co, DCN.Y., 62 
F.Supp. 239—The Havana, D.C.N. 
Y., 45 F.Supp 244. 

58 C.J. p 393 note 34. 

Shifting barge "between docks 

Where barge was being shifted 
from one dock to another by hand 
when it was damaged by striking 
hard against steel pier, voyage had 
not yet “commenced,” and hence 
barge owner could not escape liabil¬ 
ity for loss of cargo under exception 
provision of the Harter Act.—Ameri¬ 
can Agr. Chemical Co. v. O’Donnell 
Transp. Co., D.C.N.Y., 62 F.Supp. 239- 
Fort from which cargo was shipped 
Voyage, with respect to vessel's 
liability for error in management, 
commenced as to cargo owner at port 


from which cargo was shipped'—The 
J. L. Luckenbach, D C N.Y , 1 F Supp. 
692, affirmed, C.C.A., 65 F.2d 570 

88. US —Yokohama Specie Bank v. 
Mitsui & Co, C.CA.NY, 73 F 2d 
526, certiorari denied Yokohama 
Specie Bank v Mitsui & Co, 55 S 
Ct. 648, 295 U.S. 736, 79 L.Ed. 1684. 

89. US—The Willdomino, CCAN. 
J, 300 F 5, affirmed 47 SCt. 261, 
272 U S. 718, 71 L.Ed 491. 

90. US—The Viking, C.C.A.Ohio, 
271 F. 801 

58 C J. p 393 note 36. 

91. U.S—The Ontam, DC.Pa, 40 F. 
2d 522, affirmed, C.C.A., Atlantic 
Fruit Co. v. The Ontam, 54 F.2d 
1075. 

58 C.J. p 393 note 37. 

92. U.S—May v. Hamburg- Ameri- 
kanische Packetfahrt Aktiengesell- 
schaft, N.Y., 54 SCt 162, 290 U. 
S. 333, 78 LEd 348—U. S Steel 
Products Co. v. American & For¬ 
eign Ins. Co., CC.A.NY, 82 F.2d 
752—The Indian, C C.ACal., 71 F.2d 
752—Spencer, Kellogg & Sons v- 
Buckeye S. S. Co., CCA.Ohio, 70 
F.2d 146, certiorari denied 55 S Ct. 
74, 293 U3. 562, 79 LEd. 663— 
The Framlmgton Court, C C.A Tex , 
69 F-2d 300, certiorari denied Unit¬ 
ed British S S. Co v. Newfound¬ 
land Export & Shipping Co , 54 S. 
Ct 860, 292 US 651, 78 LEd 1500 
—The Vale Royal, D.C Md., 51 F. 
Supp. 412—The Havana, D.CN.L, 
45 F.Supp. 244—The Heddernheim, 
D.C.NY., 39 F.Supp. 558—The 
Iowa, D C Or., 34 F.Supp, 843— 
Daisy Philippine Underwear Co. v. 
U. S. Steel Products Co, D C.N.Y., 
11 F.Supp. 175, affirmed, C.C.A., U. 

5 Steel Products Co., v. American 

6 Foreign Ins. Co, 82 F.2d 752. 
Wash—National Grocery Co. v. Ol¬ 
sen, 108 P.2d 320, 6 Wash 2d 491. 

58 C X P 393 note 29 
Exemptions of Carriage of Goods by 
Sea Act as not conditioned, on due 
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diligence to make vessel seaworthy 
see supra 5 126 b. 

Unseaworthmess as exempted cause 
of loss or damage under Carnage 
of Goods by Sea Act see infra 5 
128 b (2). 

Contrary authority 

(1) There are some decisions and 
dicta which are contrary to the rule 
of the text.—Hartford & New York 
Transp. Co. v. Rogers & Hubbard 
Co, CCA Conn., 47 F 2d 189, certio¬ 
rari denied Rogers & Hubbard v. 
Hartford & New York Transp. Co, 
51 SCt 483, 283 US. 835, 75 LEd. 
1446—58 C J. p 393 notes 31, 32. 

(2) These decisions and dicta have 
been disapproved by the United 
States supreme court which, taking 
note of the discord m the cases, stat¬ 
ed that the rulings and dicta favor¬ 
ing the view that the benefit of the 
act is lost without reference to any 
causal relation between the defect 
and the disaster are supported by 
the better reasons —May v Ham¬ 
burg- Amerikamsche Packetfahrt Ak- 
tiengesellschaft, NY., 54 SCt. 162, 
299 US- 333, 78 LEd. 348. 

(3) However, it has been said, cit¬ 
ing May v. Hamburg-Amerikamsche 
Packetfahrt Aktiengesellschaft, su¬ 
pra, that if unseaworthiness of ves¬ 
sel is not the proximate cause of loss 
of cargo, the vessel may not be 
charged with damages for the loss — 
Interlake Iron Corp. v. Gartland S. 
S Co, CC.AMich., 121 F.2d 267, cer¬ 
tiorari denied Gartland S. S Co, v. 
Interlake Iron Corp., 62 S-Ct. 181, 314 
U.S 681, 86 L.Ed. 545. 

Fatigue in navigation 

In the causal and contributing 
chain of events leading to the wreck 
of a vessel being navigated by a mate 
in violation of the requirements of a 
statute to prevent fatigue in naviga¬ 
tion, the last link was the mind and 
body of the navigator affected by the 
violation.—The Denali, C C A.Wash., 
112 F.2d 952, certiorari denied Alaska 
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ing from improper navigation or management, 93 or 
from a storm of violent intensity. 94 A like rule 
has been applied under similar controlling provisions 
of the Canadian Water Carriage of Goods Act. 95 

c. Character and Extent of Seaworthiness or 
Diligence 

(1) In general 

(2) Factors considered 

(1) In General 

Seaworthiness under the Harter Act involves no 
more than a reasonable fitness for the purpose of the 
voyage. The requisite diligence must be exercised in 
all respects necessary to make the ship in fact seaworthy 
at the beginning of her voyage and should be of a char¬ 
acter adequate to accomplish the result intended. 

Seaworthiness under the Harter Act involves no 
more than a reasonable fitness for the purpose of the 


voyage. 96 A ship may be seaworthy, although not 
m all respects fit for her service, when she breaks 
ground, 97 as where she is well found m hull and 
gear, but the master and crew know that she is not 
made ready as she rides, and expect to fit her t\ith 
what is at hand when the occasion arises, 98 but the 
existing unfitness must be so known at the outset. 99 

The requisite diligence must be exercised in all 
respects necessary to make the ship in fact sea¬ 
worthy at the beginning of her voyage, 1 and an 
ineffectual practice furnishes no excuse for omission 
i to use all reasonable precautions. 2 It is not sufE- 
| cient to provide her with proper structures and 
equipment, but due diligence must also be exercised 
by the owner’s servants m the use of such equip¬ 
ment before and up to the time of the beginning of 
the voyage, 3 as by making such inspection as cir¬ 
cumstances may require 4 and effecting necessary re- 


S. S. Co. v. Pacific Coast Coal Co, 61 
S.Ct. 65, 311 U S. 687, 85 LEd. 444. 

93. U S —May v. Hamburg-Ameri- 

kamsche Packetfahrt Aktiengesell- 
schaft, NY, 54 S.Ct. 162, 299 US. 
333, 78 LEd 348—The West Ar¬ 
row, C.CAN.Y., 80 F 2d 853—The 
Framhngton Court, CCATex, 69 
F2d 300, certiorari denied United 
British S S Co. v. Newfoundland 
Export & Shipping Co., 54 SCt. 860, 
292 US. 651, 78 LEd. 1500—Gold 
Dust Corporation v. Munson S. S. 
Line, CCA.NY, 55 F 2d 900—The 
Heddernheim, DC.NY, 39 FSupp 
558—Spencer Kellogg & Sons v. 
Great Lakes Transit Corp, D.C 
Mich, 32 F.Supp 520—The Harry 
Luckenbach, D.C.N.Y., 8 F.Supp. 

507. 

58 CJ- P 393 note 30. 

94. Cal—Blake, Moffitt & Towne v. 
Luckenbach S S, Co, 6 P2d 121, 
120 CalAppSupp. 775 

95. U.S—In re Great Lakes Transit 
Corp, CCA Ohio, 81 F.2d 441. 

96. U S —Pillsbury Flour Mills Co 
v. Becker S. S Co, DC.N.Y, 49 F. 
2d 648—The R Lenahan, Jr, CCA. 
NY, 48 F 2d 110, certiorari denied 
Cowles v Reddy, 52 'S Ct. 13, 284 
US 629, 76 LEd 536—The Ontam, 
DC Pa, 40 F 2d 522, affirmed, CC 
A., Atlantic Fruit Co. v The On- 
tam, 54 F 2d 1075 

Requisites and essentials of sea¬ 
worthiness or fitness generally see 
infra § 140 

Fitness to carry cargo 
A vessel, to be seaworthy, must be 
reasonably fit to carry the cargo 
which she has undertaken to trans¬ 
port.—Spencer Kellogg & Sons v. 
Buckeye S. S. Co., C C A.Ohio, 70 F 
2d 146, certiorari denied 55 S Ct 74, 
293 US 562, 79 L.Ed 663—Kalb- 
fleisch Corporation v. U S, D C 
Mass., 53 F.2d 867—The Havana, D. 


CNY, 45 FSupp 244—The Emilia, 
D C.N Y , 13 F Supp 7—The Georg¬ 
ian, DC Fla, 4 FSupp 718, affirmed, 
C C.A., 76 F.2d 550—The Point Brava, 
DC.Cal, 1 FSupp 366—The R P 
Fitzgerald, Mich, 212 F 678, 129 C. 
C.A. 214, certiorari denied 34 SCt. 
675, 234 US. 757, 58 LEd. 1579. 
Wash—National Grocery Co v. Ol¬ 
sen, 108 P 2d 320, 6 Wash 2d 491. 
Most improved construction or equip¬ 
ment 

(1) A vessel is not required to be 
impregnable or of the most improved 
construction.—Spencer Kellogg & 
Sons v Buckeye S S Co, CCA 
Ohio, 70 F 2d 146, certiorari denied 
55 S.Ct 74, 293 US. 562, 79 LEd. 
663. 

(2) A vessel is not bound to have 
latest and most improved telemotor 
—The West Arrow, D.C NY., 7 F. 
Supp. 827, modified on other grounds, 
C C.A, 80 F 2d 853—The Georgian, 
D C Fla , 4 F Supp. 718, affirmed, C. 
C.A., 76 F 2d 550 

97. U.S.—Yokohama Specie Bank v. 
Mitsui & Co, C.CAN.Y., 73 F 2d 
526, certiorari denied Yokohama 
Specie Bank v. Mitsui & Co, 55 S 
Ct. 648, 295 US 73 6, 79 L.Ed, 1684 
—Compania General De Tabacos 
De Filipinas v U S , C C A N.Y , 49 
F 2d 700—Daisy Philippine Under¬ 
wear Co v. U. S. Steel Products 
Co. f D.C NY, 11 F.Supp 175, af¬ 
firmed, C C A., U. S. Steel Products 
Co, v American & Foreign Ins, 
Co., 82 F.2d 752. 

98. U.S.—Compama General De Ta¬ 
bacos De Filipinas v. U S, C.C.A 
NY, 49 F 2d 700. 

99. U.S —Compania General De Ta¬ 
bacos De Filipinas v U. S, supra. 

1. Cal —Blake, Moffitt & Towne v 
Luckenbach S S Co., 6 P.2d 121, 
120 CalApp.Supp. 775. 

58 CJ. p 393 note 38. 
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2. Cal—Blake, Moffitt & Towne v 
Luckenbach -S -S Co , supra. 

3. US —Spencer Kellogg & Sons v 
Great Lakes Transit Corp., D.C. 
Mich, 32 F.Supp. 520. 

58 C J. p 393 note 39. 

4. US—The Willowpool, D.C.N.Y, 
12 F.Supp. 96, affirmed, CCA., John 
W Higman & Co v. The Willow- 
pool, 86 F 2d 1002—The Indien, D. 
C.Cal, 5 F Supp. 349, affirmed, C 
C A, 71 F 2d 752 

58 C J. p 393 note 40. 

Casual inspection is insufficient to 
constitute due diligence. 

U.S—Gold Dust Corporation v. Mun¬ 
son S S. Line, C C.A N.Y., 55 F 2d 
900—The Agwimoon, D.C.Md, 24 F. 
2d 864, affirmed, C.CA, Atlantic, 
etc., SS Lines v Interocean Oil 
Co, 31 F2d 1006, certiorari denied 
49 SCt. 514, 279 US 874, 73 LEd 
1009—The Indien, D.C Cal, 5 F 
Supp. 349, affirmed, C.C.A., 71 F.2d 
752 

Cal.—Blake, Moffitt & Towne v. 
Luckenbach S. S Co, 6 P.2d 121, 
120 Cal App.Supp. 775. 

Usual inspection was held not due 
diligence with respect to boilers and 
condensers when it was known to 
owners of vessel that condenser 
tubes were constantly breaking down 
pnor thereto and that boilers were 
not in a seaworthy condition—The 
Heddernheim, DC N.Y, 39 F.Supp 
558. 

Reliance on external appearance 

(1) In making inspection, owner is 
not justified in relying on external 
appearances m place of known tests 
—Blake, Moffitt & Towne v Lucken¬ 
bach S S. Co., 6 p 2d 121, 120 Cal. 
App Supp. 775. 

(2) If, instead of making careful 
examinations and tests, owner relies 
on external appearances of ship or 
superficial survey, he assumes re~ 
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pairs; 5 and the undertaking as to seaworthiness is 
not discharged when want of fitness is the result 
either of laches or of a latent defect discoverable 
by the use of due diligence. 6 The duty includes the 
furnishing of charts, light lists, and similar naviga¬ 
tional data 7 The shipper bears no loss until the 
owner has done his best to remove all risks except 
those inevitable on the seas. 8 

The duty of the shipowner to exercise due dili¬ 
gence to render the ship seaworthy is nondelegable; 9 
it is a personal duty to see that the ship is seaworthy 
when she starts on the voyage, 10 and the owner must 
know that those whom he employs to act use due 
diligence. 11 In this connection it has been pointed 
out that failure of the owner’s agents in respect of 
the exercise of diligence is legally attributable to 


him, 12 and that the mere selection of competent 
agents for such purposes is insufficient to show dili¬ 
gence by the owner. 13 The due diligence as to 
making the vessel seaworthy must in fact be exer¬ 
cised by the agents selected, 14 and should be of a 
character adequate to accomplish the result intend¬ 
ed. 15 

Procuring certificates of seaworthiness does not 
show exercise of due diligence. 16 

Protection of cargo . In order to discharge the 
duty of due diligence the owner will be required to 
take such precautions as are reasonably adequate 
for the protection of the cargo against known 
perils, 17 or against perils which reasonable fore¬ 
sight would have anticipated 18 Although the ves¬ 
sel be seaworthy as a whole, exemption will be 


sponsibility for what diligent inspec¬ 
tion would reveal —Blake, Moffitt & 
Towne v Luckenbach S S. Co, su¬ 
pra—58 CJ. P 393 note 40 [d]. 
Inclosed pipe 

Fact that sounding pipe was in¬ 
closed did not lessen obligation to 
remove sufficient portion of casing 
for thorough test and inspection to 
assure beginning voyage with thor¬ 
oughly seaworthy ship—Blake, Mof¬ 
fitt & Towne v. Luckenbach S. S. 
Co f supra. 

5. U.S—The Tungay, DC NY., 58 

F 2d 352. 

58 C-J. p 393 note 41. 

6. Cal.—Blake, Moffitt & Towne v. 

Luckenbach S. S. Co., 6 P.2d 121, 

120 Cal.App.Supp. 775. 

7. U.S—The Maria, CC.AVa, 91 F. 

2d 819—The Iowa, D C Or, 34 F. 

Supp. 843. 

Corrected and uncorrected charts 

(1) Ship is seaworthy if she has 

proper documents on board and if, 

when she sails, such of her charts 

and light lists are corrected as cov¬ 
er waters she will enter before her 

officers will have ready opportunity 
to correct them.—U. S Steel Prod¬ 
ucts Co. v. American & Foreign Ins, 

Co., CCA N.Y., 82 F.2d 752. 

(2) Failure to correct charts and 
light book before setting sail did not 
render ship unseaworthy, where 
charts and light book could have con¬ 
veniently been brought up to date be¬ 
fore ship reached waters which 
charts and hook covered, although on 
previous voyage through same wa¬ 
ters ship had set sail without having 
proper charts and light book aboard 
—U. S. Steel Products Co v. Ameri¬ 
can & Foreign Ins Co., supra. 

(3) A vessel on sailing from Swed¬ 
ish port and striking a rock near 
lighthouse in Swedish waters was 
not “unseaworthy” because master 
did not have on board Swedish chart 


instead of or m addition to German 
chart, where, at time of grounding, 
vessel was being navigated by gov¬ 
ernment pilot and captain without a 
chart, both charts were serviceable, 
and difference in scale was not of 
great consequence —The Heddern- 
heim, D.CN.Y, 39 F-Supp. 558. 

8. U.S —Compania General De Ta- 
bacos De Filipinas v. U. S., C.C A 
NY, 49 F 2d 700. 

9. US —The Maria, C.C A Va, 91 F 
2d 819—The Framlington Court, C. 
CA.Tex, 69 F 2d 300, certiorari de¬ 
nied United British S. S. Co, v 
Newfoundland Export & Shipping 
Co, 54 S.Ct. 860, 292 US 651, 78 
L.Ed. 1500—The Iowa, D.C Or., 34 
F Supp 843—The Point Brava, D C. 
Cal, 1 F Supp. 366. 

Delegation held not to show lack of 
due diligence 

Where duty of owner was being 
performed through the master, mas¬ 
ter’s delegation to Sea Service Bu¬ 
reau of exercise of diligent inquiry 
as to qualifications of desired chief 
officer was held not to show lack of 
due diligence.—The James Griffiths, 
C.CAWash., 84 F 2d 785, certiorari 
denied Sperry Flour Co. v. Coastwise 
Steamship & Barge Co, 57 S Ct. 315, 
299 US. 612, 81 LEd 452, rehearing 
denied 57 S Ct 430, 300 U.S. 686, 81 
L.Ed. 888. 

10. U S —The Wildwood, D C.Wash, 
41 F.Supp. 956, reversed on other 
grounds, CCA, 133 F.2d 765, cer¬ 
tiorari denied Amtorg Trading 
Corp v. American Foreign S. S 
Corp, 63 SCt. 1436, 319 U.S. 771, 
87 LEd. 1719- 

11. U.S.—The Wildwood, DC Wash, 
41 F.Supp 956, reversed on other 
grounds, C.C.A, 133 F 2d 765, cer¬ 
tiorari denied Amtorg Trading 
Corp v. American S, S. Corp., 63 S. 
Ct. 1436, 319 US. 771, 87 L.Ed 
1719. 


12. U.S—The Maria, CC.AVa., 91 
F 2d 819—The James Griffiths, C C. 
AWash., 84 F.2d 785, certiorari de¬ 
nied Sperry Flour Co v. Coastwise 
Steamship & Barge Co., 57 S.Ct. 
315, 299 US. 612, 81 L.Ed 452, re¬ 
hearing denied 57 S Ct 430, 300 U. 
S. 686, 81 LEd. 888—The Fram¬ 
lington Court, CCATex., 69 F.2d 
300, certiorari denied United Brit¬ 
ish S S Co v. Newfoundland Ex¬ 
port & Shipping Co, 54 S Ct 860, 
292 US. 651, 78 L.Ed 1500—Nord- 
Deutscher Lloyd v Insurance Co. 
of North America, Md„ 110 F. 420, 
49 CC.A 1. 

13. U.S—The Maria, C.CAVa., 91 
F 2d 819 

Cal.—Blake, Moffitt & Towne v Luck¬ 
enbach S S. Co., 6 F.2d 121, 120 
Cal App Supp. 775 

58 C.J. p 393 note 43 

14- U.S—The Maria, CC.AVa., 91 
F 2d 819—The Yungay, D C.N.Y., 
58 F 2d 352 

58 CJ. p 394 note 44. 

15. U.S.—Nord-Deutscher Lloyd v. 
Insurance Co. of North America, 
Md., 110 F 420, 49 CC.A 1. 

16. US.—The Georgian, DC-Fla, 4 
F Supp 718, affirmed, C.C A, 76 F. 
2d 550. 

Cal.—Blake, Moffitt & Towne v. 
Luckenbach S. S. Co, 6 P.2d 121, 
120 Cal App-Supp. 775. 

58 C J p 394 note 46. 

17. US.—The Georgian, DC Fla., 4 
F.Supp. 718, affirmed, C.C A, 76 F. 
2d 550—The R F. Fitzgerald, 
Mich, 212 F. 678, 129 CC.A 214, 
certiorari denied 34 S.Ct. 675, 234 
U.S. 757, 58 LEd. 1579. 

18. US—The Georgian, DC.Fla., 4 
F.Supp. 718, affirmed, CCA, 76 F. 
2d 550—The R. P. Fitzgerald, 
Mich, 212 F. 678, 129 CCA 214, 
certiorari denied 34 S Ct 675, 234 
U.S. 757, 58 LEd 1579. 
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denied if it was unseaworthy with respect to the 
cargo damaged. 19 

(2) Factors Considered 

In determining whether or not the duty of exercising 
due diligence was discharged the measure of that duty 
must be considered with reference to the conditions under 
which it was to be performed, and the courts will consider 
all relevant circumstances. 

In determining whether or not the duty of exer¬ 
cising due diligence was discharged, the measure 
of that duty must be considered with reference to 
the conditions under which it was to be performed, 20 
and in this connection the courts will consider all 


relevant circumstances, 21 such as the character of 
the cargo, 22 the nature of the voyage, 23 the suffi¬ 
ciency of the fuel supply, 24 condition of the weath¬ 
er, 25 the age 26 and condition 27 of the ship, the 
previous practice of the owners with respect to ex¬ 
amination for repairs, 28 and the mcompetency of the 
master or crew due to lack of adequate training or 
experience, 29 but hiring a master who has never 
before served in such capacity does not show lack of 
due diligence. 30 The same considerations control 
the seaworthiness of the ship’s holds as of her 
bottom. 31 

Lack of license for the voyage taken may render 


19. U S —The Manitoba, D C.N T., 
104 F 145 

58 C.J. P 391 note 49. 

20. US —Atlantic Transport Co. v 
Rosenberg, C C.A Cal, 34 P 2d 843 
—The Jean Bart, D C Cal, 197 F 
1002. 

What constitutes seaworthiness gen¬ 
erally see infra § 140. 

Statute subsequently enacted 

Statute relating to hours and work 
for officers passed after stranding of 
vessel did not apply m subsequent 
proceeding for exemption from liabil¬ 
ity—The Denali, DC-Wash., 23 F 
Supp 145, reversed on other grounds, 
C.C A, 105 F.2d 413, adhered to 112 
F 2d 952, certiorari denied Alaska S 
S. Co. v. Pacific Coast Coal Co, 61 S 
Ct. 65, 311 U.S. 687, 85 L Ed. 444. 

21. Ship held unseaworthy 

(1) With respect to deck plate 
which was fractured where voyage 
was of kind that should have been 
expected.—The Emilia, D.CNT., 13 
F.Supp. 7. 

(2) Where steamship was not 
equipped with a communication sys¬ 
tem with its emergency steering 
gear—The Iowa, DC.Or., 34 FSupp. 
843. 

(3) Where owner violates the 
statutory three-watch requirement 
for mates—The Denali, C.CA.Wash, 
112 F2d 952, certiorari denied Alaska 
S S Co v. Pacific Coast Coal Co , 61 
S.Ct 65, 311 U.S 687, 85 LEd. 444. 

(4) Other illustrations of unsea- 
worthiness see 58 C.J. p 394 note 52 
[c]. 

TJnseaworthiness not shown 
U S —Hartford & New York Transp 
Co. v. Rogers & Hubbard Co , C C. 
A Conn, 47 F.2d 189 , certioran de¬ 
nied Rogers & Hubbard v. Hart¬ 
ford & New York Transp. Co, 51 
SCt. 483, 283 US 835, 75 L Ed 
“ 1446. 

58 C.J. p 394 note 52 [d]. 

Due diligence , shown 
U.S.—-The Silvia, D.CNY., 64 F 607, 
affirmed &a.F. 230; 15 CCA 362, 


affirmed 19 S Ct 7, 171 US. 462, 43 
Lr.Ed. 241. 

58 C.J. p 394 note 52 [a]. 

Due diligence held not properly exer¬ 
cised 

(1) Where there existed a viola¬ 
tion of the statutory three watch 
mandate for mates —The Denali, C 
C.A.Wash., 105 F 2d 413, adhered to 
112 F.2d 952, certiorari denied Alaska 
S. S. Co v. Pacific Coast Coal Co, 
61 SCt. 65, 311 U.S. 687, 85 LEd. 444 

(2) Failure to make hydrostatic 
test after repair of rivets —The 
Point Brava, DC.Cal., 1 FSupp. 366 

(3) Failure to provide Class 1 steel 
closing appliances for booby hatch, 
as well as openings on superstruc¬ 
ture, or to close hatches in upper 
deck bunkers—The Vestris, D.CN. 
Y., 60 F 2d 273. 

(4) Faalure definitely to determine 
metacentric height and stability of 
vessel at time of sailing.—The Ves- 
tns, supra. 

(5) Failure to warn ship’s officers 
of necessity of keeping bottom tanks 
filled to maintain ship’s seaworthi¬ 
ness—The Vestris, supra. 

(6) Where shipowner’s marine su¬ 
perintendent and his assistant m 
port, from which vessel lost at sea 
sailed with bunker hatches buried 
beneath coal, knew of practice of 
leaving hatches uncovered —The 
Vestris, supra. 

(7) Other conduct held to show 
lack of due diligence see 58 C J. p 394 
note 52 [bj. 

22. U.S—The Agwimoon, DCMd., 
24 F.2d 864, affirmed, C C.A, At¬ 
lantic, etc, SS. Lines v. Interocean 
Oil Co, 31 F.2d 1006, certioran de¬ 
nied 49 S.Ct. 514, 279 US. 874, 73 
LEd. 1009. 

58 C J. p 394 note 53. 

23. US.—The Jean Bart, D.C.Cal, 
197 F. 1002. 

58 C J. p 395 note 54. 

24. U.S—The Willdommo, CC.A.N 
J., 300 F. 5, affirmed 47 S Ct. 261, 
272 U.S. 718, 71 LEd. 491. 
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25. XT S —Texas, etc, SS Co v. 
Parker, CCA Tex, 263 F 864, cer¬ 
tiorari denied 40 S Ct. 485, 253 U 
S 488, 64 LEd 1026 

26. U S.—The Pehr Ugland, DCVa, 
271 F. 340, appeal dismissed, C.C. 
A., 277 F. 1019 

58 C J. p 395 note 57. 

27. U S —The Pehr Ugland, supra. 
58 CJ. p 395 note 58. 

28. US —The Agwimoon, D C.Md , 
24 F 2d 864, affirmed, C.C A., At¬ 
lantic, etc, SS Line v. Interocean 
Oil Co., 31 F2d 1006, certioran 
denied 49 SCt. 514, 279 U.S 874, 
73 LEd 1009 

58 C J P 395 note 59. 

29. U.S.—Gold Dust Corporation v. 
Munson S. S. Line, CCA N.Y., 55 
F.2d 900—The Vale Royal, D.C.Md., 
51 FSupp. 412. 

Inability to understand orders 

Shipowner who, at foreign port, 
employed seaman who neither under¬ 
stood nor spoke English and lacked 
experience with American Indirect 
helm orders failed properly to man 
vessel, which was therefore not sea¬ 
worthy, precluding exemption from 
liability for cargo damage caused by 
collision occurring when such sea¬ 
man, while acting as helmsman, ap¬ 
parently misunderstood order given 
m English.—The Nordpol, C.C A N. 
Y., 84 F.2d 3, certioran denied Grace 
S. S. Co. v. Anglo-Chilean Nitrate 
Sales Corporation, 57 S.Ct. Ill (two 
cases), 299 US. 586, 81 LEd 432. 
Duty to know local conditions 
Master in charge of steamship had 
the duty to know all local conditions 
before he discharged the nver pilot 
and started down the Columbia Riv¬ 
er—The Iowa* D.COr., 34 F.Supp. 
843. 

30. U.S,—The Benaamm Noble, D C 
Mich, 232 F. 382, affirmed 244 F 
95, 156 C C.A. 523, affirmed Capitol 
Transp. Co. v Cambria Steel Co., 
39 S.Ct. 292, 249 U S. 334, 63 L.Ed. 
631. 

31. U S.—Compania General De Ta- 
bacos De Filipihas v. U. S., CCA 
N.Y„ 49 F.2d 709. 
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a ship so far unseaworthy as to preclude exemp¬ 
tion . 32 

Loading . In determining whether a vessel was 
seaworthy so as to entitle the owner to exemption, 
the courts will consider the matters of loading 33 and 
stowage 34 of cargo. The like practice of others 
will not excuse an owner for so far overloading 
his ship as to render her unseaworthy. 35 

d. Time of Loss or Damage 

In order to be within the exemption of the Harter 
Act the loss or damage must occur after the voyage be¬ 
gins. The protection of the act extends to the final de¬ 
livery of the cargo. 

In order to be within the exemption provision of 
the Harter Act, the loss or damage must occur after 
the voyage begins. 36 Exemption will be denied 
where the act or omission causing loss occurred in 
connection with preparation for the voyage. 37 

After end of voyage . The protection of the Har¬ 
ter Act is not confined to the voyage, 38 but extends 
to the final delivery of the cargo. 39 So, even though 
the Harter Act is superseded by the Carriage of 
Goods by Sea Act, as discussed supra § 126 b, as far 
as the rights and liabilities in relation to a shipment 
between a foreign and a domestic port during the 


voyage, and not before its loading or after its dis- 
charge from the vessel, are concerned, the Harter 
Act can be applicable to the period subsequent to 
discharge and until delivery of the cargo. 40 

e. Carriers and Other Persons Entitled to Ex¬ 
emption 

The exemption provision of the Harter Act applies 
to common carriers, but it is generally held that such 
provision does not apply of its own force to private car- 
riers. 

The exemption provision of the Harter Act ap¬ 
plies to common carriers, 41 but it is generally held 
that such provision does not apply of its own force 
to private carriers 42 Where the contract between 
carrier and cargo is by its terms subject to the 
Carriage of Goods by Sea Act and the Harter Act, 
for the purposes of the latter act the carrier as to 
the cargo stands as owner of the vessel which it has 
chartered to carry out the contract, 43 and neither act 
was held applicable to the owner of the vessel char¬ 
tered who did not stand as a carrier as against 
either the charterer or the owner of the cargo. 44 

Part owner, who as master has personally partic¬ 
ipated m negligence causing the loss, cannot secure 
exemption as to his interest m the ship; 45 but the 


32. US—The St Paul, D.C.N.Y., 277 
P. 99. 

33. US—The Indien, D C Cal., 5 P 
Supp. 349, affirmed, C.CA., 71 F.2d 
752. 

58 C J. p 395 note 63 
Overloading 1 renders the ship un¬ 
seaworthy —The Indien, D.C Cal, 5 
FSupp. 349, affirmed, CCA, 71 F.2d 
752—The Benjamin Noble, D.C.Mich., 
232 P. 382, affirmed 244 P. 95, 156 C. 
C A. 523, affirmed Capitol Transp. 
Co. v. Cambria Steel Co, 39 S Ct. 292, 
249 U.S. 334, 63 L.Ed. 631. 

34. U S —Corsar v. Spreckels, Cal., 
141 F. 260, 72 C.C.A. 378. 

Dunnage 

Cl) Proper stowage of cargo is 
part of vessel’s seaworthiness, and 
proper dunnage is element of proper 
stowage.—The Indien, C.C.A.Cal, 71 
F.2d 752. 

(2) Custom, without more, in man¬ 
ner of dunnage, is not conclusive as 
to whether shipowner used adequate 
dunnage to make vessel seaworthy.— 
The Indien, supra. 

35. U S.—The Benjamin Noble, D C. 
Mich., 232 P. 382, affirmed 244 P. 
95, 156 C.C.A. 523, affirmed Capitol 
Transp. Co. v Cambria Steel Co., 
39 S.Ct. 292, 249 U.S. 334, 63 L.Ed 
631. 

36. Minn.-—Cargill drain Co v. 
Cleveland-CIiffs S. S. Co, 235 N.W. 
268, ,182 Minn. 516, certiorari de¬ 
nied 52 S.Ct. 25,, 284 U.S. 646,.76 L. 

80 C.J.S ——60 


Ed. 549, followed in Cargill Grain 
Co v Cleveland-Cliffs S. S Co., 
237 NW 197, 183 Minn 620. 

58 C J p 401 note 83. 

37. U.S —The President, DCNY., 
52 F.2d 680 

58 CJ. p 402 note 84. 

Lighterage 

Where under tariff ship was not 
required to transport lumber beyond 
lighterage limits, agreement for such 
transportation represented new un¬ 
dertaking with respect to applica¬ 
tion of Harter Act to loss caused by 
sinking of lighter before it was fully 
loaded—The President, supra. 

38. US—Sun Co v Healy, NY, 163 
P 48, 89 C.CA 300, certiorari de¬ 
nied 29 SCt. 693, 212 US 583, 53 
L Ed. 660. 

39. U S.—Sun Co. v. Healy, supra. 

58 CJ. p 402 note 86. 

40. U.S.—The Monte Iciar, C.C.A 
Pa., 167 F 2d 334 

Delivery to rail carrier 

Under bill of lading for shipment 
of wine from Spam to “Philadel¬ 
phia in transit to New York/' ship 
was responsible under Harter Act 
for due care of wine during period 
after its discharge and prior to its 
delivery to rail earner—The Monte 
Iciar, supra. 

4d. U S.—The Ft. Games, 3>.C.Md., 
24 F.2d 849, affirmed, C.C.A., Feder¬ 
al Forwarding Co. v. Lansa, 32 F 
2d 154. 


42. U S —The Monarch of Nassau, 
CCA Fla, 155 F 2d 48—0. F. Nel¬ 
son & Co. v U S, C.CA Cal., 149- 
F 2d 692, followed m General Co¬ 
coa Co v. U S, 149 F.2d 815 and 
149 F.2d 816, motion denied 169 
F2d 833, motion denied 169 F 2d 
833—Koppers Connecticut Coke 
Co. v. James McWilliams Blue* 
Line, CC.ANY., 89 F.2d 865, cer¬ 
tiorari denied James McWilliams 
Blue Line v Koppers Connecticut 
Coke Co, 58 SCt 25, 302 US 706. 
82 L Ed. 545—Tice Towing Line v 
James McWilliams Blue Line, D 
CN.Y., 51 F 2d 243, modified on 
other grounds, C C.A., 57 F 2d 183 
—The Raleigh, DCMd., 50 FSupp. 
961—^3Etna Ins Co. v Florida Tow¬ 
ing Corp , D C Fla , 37 F Supp. 781. 

58 CJ. p 402 note 92 
Application of other provisions see 
infra § 132 

View that provision, is applicable 
to private carriers is supported by 
some authority,—The Alberta M., D 
CNI, 60 F 2d 154—The Ft. Games, 
D C.Md, 24 F.2d 849, affirmed Feder¬ 
al Forwarding Co. v. Lansa, C.C.A., 
32 F.2d 154. 

43. U S.—Petition of Reliance Ma¬ 
rine Transp & Const. Corp, D C 
Conn., 89 F.Supp 272 

44. U.S.—Petition of Reliance Ma-- 
rine Transp. & Const Corp , supra 

45. U S.—The Humarock, DCGa^ 
234 F. 716. 
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other part owners, who have not personally partici¬ 
pated m such negligence, are entitled to exemption 
with respect to their interests in the ship. 46 

f. Vessels within Exemption Provision; Char¬ 
acter of Voyage 

(1) In general 

(2) Tows 

(1) In General 

The Harter Act deals with the vessel on which the 
merchandise is being transported at the time of loss or 
damage, and is applicable to foreign as well as American 
vessels. It applies to voyages between American and 
foreign ports and to voyages between American ports, 
but not to the carriage of goods wholly within the same 
port. 

The Harter Act deals with the vessel on which 
the merchandise is being transported at the time of 
loss or damage, 47 and is applicable to foreign as 
well as American vessels. 48 The act applies to 
voyages between American and foreign ports 49 and 
to voyages between American ports, 50 but not to 
the carriage of goods wholly within the same port. 51 

Vessel used for storage. It seems that, where 
a cargo is shipped on a vessel, properly manned and 
equipped, for transportation to another port and 
storage there, on board, even if the contract is mari¬ 
time, the act would protect the owner from liability 
for damage caused by negligent management of the 
vessel while used for storage 62 


(2) Tows 

A combination of towed and towing ship together Is 
regarded as a single ship or carrier within the exemp¬ 
tion provision of the Harter Act. Exemption may be had 
where there was injury to merchandise on the towed 
ship due to fault or error in the navigation or manage¬ 
ment of the towing vessel, even though the ships are 
separately owned, provided that the duty as to sea¬ 
worthiness or diligence was performed with respect to 
both vessels. 

Under the language of the Harter Act making 
its exemptions applicable with respect to “any ves¬ 
sel” transporting merchandise, a combination of 
towed and towing ship together constitute “any 
vessel/’ 53 being regarded as a single ship 54 or car¬ 
rier. 55 Under this view exemption may be had 
where there was injury to merchandise on the towed 
ship due to fault or error in the navigation or 
management of the towing vessel. 56 The fact that 
the towed and towing ship are separately owned 
does not of itself take them out of the rule that 
they constitute one ship for the purposes of the 
statute, 57 and it is not necessary for the parties to 
agree that the vessels shall be considered as a unit, 
since they are such in contemplation of law where 
engaged in executing a contract of carriage. 58 In 
order to secure the exemption, however, it must 
appear that the duty a 9 to seaworthiness or dili¬ 
gence was performed with respect to both ves¬ 
sels, 59 and that the vessels were jointly operated. 60 

To “tow” cargo is to “transport it within the 
meaning of the statute. 61 


46. US —The Humarock, supra 

47. U S —Ralli v New York, etc , 
SS Co, N.Y, 154 F. 286, 83 CCA. 
290 

58 C J p 402 note 97. 

Vessels withm contract limitation 
provisions see infra $ 132. 

48. U S —The Chattahoochee, Mass , 
19 SCt. 491, 173 US. 540, 43 L.Ed 
801. 

58 C J. p 402 note 98. 

49. U S —The E A. Shores, Jr, D 
CWis„ 73 F 342. 

50. U S —In re Piper Aden Goodall 
Co, DC'Cal, 86 F. 670. 

58 CJ. p 402 note 1. 

51. U S —Tice Towing Line v. 

James McWilliams Blue Line, DC 
NY, 51 F.2d 243, modified on oth¬ 
er grounds, C.C-A, 57 F.2d 183 

52. US —Norton v. The Richard 
Winslow, D C Wis, 67 F. 259, af¬ 
firmed 71 F 426, 18 C C.A 344 

53. U S —Sacramento Nav Co v 
Salz, Cal., 47 SCt. 368, 273 US 
326, 71 LEd. 663. 

58 C J p 402 note 4. 

54- U S. — Sacramento Nav. Co. v. 


Salz, supra—The Lehigh, D.CNY., 
12 FSupp 75 

55. US—The Bathgate, DC Pa., 19 
F 2d 663, affirmed, CCA., Insur¬ 
ance Co. of North America v. 
Southern Transportation Co., 25 F. 
2d 103, certiorari denied Insurance 
Co of North America v. The Bath¬ 
gate, 48 SCt. 437, 277 U.S. 589, 72 
L.Ed 1002. 

58 C J p 402 note 6. 

56. US —The Marmor, D C N.Y, 56 
FSupp 435—The Lehigh, DCN. 
Y, 12 F.Supp 75. 

58 CJ. p 403 note 8. 

Contrary view 

(1) There were early cases hold¬ 
ing the Harter Act inapplicable to 
the question of the liability of a tug 
for damage to the cargo of her tow. 
—Bradley v. Lehigh Valley R. Co., 
DC.N.Y, 145 F. 569, affirmed 153 F. 
350, 82 C.C.A* 426—58 CJ. p 402 note 
7 [a] 

(2) However, cases expressing this 
view were stated to have been over¬ 
ruled in Sacramento Nav. Co v. Salz, 
Cal, 47 SCt 368, 273 US 326, 71 L. 
Ed 663, by implication without ex¬ 
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press mention by the court in the 
Sacramento case —In re O’Donnell, 
CCA N.Y, 26 F.2d 334, 34 F.2d 925. 

57. U S —In re O'Donnell, supra— 
The Marmor, DCNY, 56 FSupp. 
435—The McAllister Bros., DC.N. 
Y., 18 FSupp 106—The Lehigh, D 
C N.Y., 12 F.Supp 75 

58. U S —The J B. Austin, Jr., D C. 
N.Y, 33 F2d 215 

59. US.—In re O'Donnell, CCA.N. 
Y, 34 F.2d 925. 

58 C J. p 403 note 12. 
loss due to unseaworthiness of tug 
Where tug, because of unseaworth- 
mess thereof, foundered while towing 
barge m Lake Erie and barge was 
thereafter destroyed in storm, own¬ 
ers of tug and barge were liable for 
loss arising from sinking of barge 
regardless of seaworthiness of barge 
or competency of her master—The 
Cleveco, DC.Ohio, 59 F.Supp. 71, af¬ 
firmed, C.C.A., 154 F.2d 605. 

60. U S.—The J B Austin, Jr., D C 
NSY., 33 F.2d 215. 

61 . U S.— Sacramento Nav. Co. v 
Salz, Cal., 47 SCt. 368, 273 U.S 
326, 71 I».Ed. 663. 
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Proceeding in rem or in personam. The exemp¬ 
tion is available whether the proceeding be brought 
in rem 62 or m personam 63 

g. Availability of Exemption as against Third 

Persons; Collision 

The exemption provision of the Harter Act is re¬ 
stricted to the rights and liabilities of owners and ship¬ 
pers as between themselves with respect to cargo, and 
does not affect liability to third persons or to other ves¬ 
sels for maritime torts, such as collision. 

The exemption provision of the Harter Act is 
restricted to the rights and liabilities of owners and 
shippers as between themselves 64 with respect to 
cargo, 65 and does not affect liability to third per¬ 
sons 66 or to other vessels 67 for maritime torts, such 
as collision. 68 Thus, m the case of a collision, ex¬ 
emption from direct responsibility of the vessel to 
cargo owners granted by the Harter Act does not 
prevent recovery by the cargo against the non¬ 
carrier, 69 and recovery by the noncarrier in part 
against the carrier, 70 and, where the liability of 
the carrier to contribute to the noncarner exists, 
it has been said that it can make no difference that 
the owner of the cargo recovers half damages 
against each vessel. 71 

h. Effect of Deviation 

Except with respect to a deviation to save life or 
property at sea, deviation renders the exemption provi¬ 
sions of the Harter Act inapplicable. 


Except with respect to a deviation to save life or 
property at sea, 72 deviation so far nullifies the car¬ 
rier’s contract as to render the exemption provisions 
of the Harter Act inapplicable 73 Within the mean¬ 
ing of this rule, a deviation is a departure, without 
necessity or reasonable cause, from the regular and 
usual course of a voyage 74 

i. Proceedings in Which Exemption May Be 

Claimed 

Exemption under the Harter Act may properly be 
claimed in a direct action for damages and in proceedings 
brought by the owner for limitation of liability. 

Exemption under the Harter Act may properly 
be claimed in a direct action for damages, 75 and 
m proceedings brought by the owner for limitation 
of liability. 76 

The effect of the exemption provision of the Har¬ 
ter Act, with respect to the rule that the owner 
of the ship is not entitled to a general average con¬ 
tribution where the loss was occasioned by the fault 
of the master or crew, is considered infra § 227. 

j. Waiver of Benefits 

The benefits of the Harter Act may be waived by the 
shipowner. 

The benefits of the Harter Act may be waived by 
the shipowner 77 Thus, the carrier may by contract 
waive the statutory right to exemption. 78 Where 


62. TJ.S.—Insurance Co. of North 
America v. Southern Transp. Co., 
C.C.A,Pa., 25 F.2d 103, certiorari 
denied Insurance Co. of North 
America v. The Bathgate, 48 S Ct 
437, 277 TJ.S. 589, 72 L Ed 1002. 

58 C.J. p 403 note 15. 

63. TJ.S—The Bathgate, I>C.Pa, 19 
F2d 663, affirmed, CCA, Insur¬ 
ance Co. of North America v. 
Southern Transportation Co , 25 F. 
2d 103, certiorari denied Insurance 
Co of North America v The Bath¬ 
gate, 48 -SCt. 437, 277 US 589, 72 
LEd 1002. 

64. US—The Delaware, N.T, 16 S 
Ct. 516, 161 US. 459, 40 LEd. 77— 
Norfolk, etc, R. Co. v. The Berk¬ 
shire, DCRI, 59 F. 1007. 

65. U S —Norfolk, etc, R. Co. v The 
Berkshire, supra. 

66. U S.—Norfolk, etc., R Co. v. The 
Berkshire, supra 

67. US.—The Delaware, N.T, 16 S. 
Ct. 516, 161 US. 459, 40 L.Ed. 771. 

68. U.S—The Cockatoo, C.C.ANT, 
61 F.2d 889, certiorari denied How¬ 
ard v. Randall & McAllister, 53 S 
Ct. 292. 287 U.S. 669, 77 L Ed 576. 

58 C.J. p 403 note 22. 

68. U.S—U. S. v Farr Sugar Corp-» 
CA.N.Y, 191 F.2d 370, affirmed U. 


S. v. Atlantic Mut Ins Co., 72 S. 

Ct 666, 343 US 236, 96 LEd. - 

—The Cockatoo, CCA.N.Y, 61 F. 
2d 889, certiorari denied Howard v 
Randall & McAllister, 53 S Ct 292, 
287 US 669, 77 LEd 576. 

70. U.S—U. S. v. Farr Sugar Corp , 
CANT, 191 F 2d 370, affirmed U. 
S v. Atlantic Mut Ins. Co., 72 S 

Ct 666, 343 US 236, 96 L Ed - 

—The Cockatoo, C C.AN T, 61 F 2d 
889, certiorari denied Howard v* 
Randall & McAllister, 53 S.Ct 292, 
287 US 669, 77 L Ed. 576. 

71. US—The Cockatoo, CC.ANY, 
61 F 2d 889, certiorari denied How¬ 
ard v Randall & McAllister, 53 S 
Ct 292, 287 US. 669, 77 LEd. 576 

72. U S—U. S. Shipping Board 
Emergency Fleet Corp. v Rosen¬ 
berg, C C.A.Cal., 12 F.2d 721, re¬ 
versed on other grounds 48 SCt. 
256, 276 U.S 202, 72 LEd 531 

73. U S—U. 'S v City of New York, 
DC.NT., 8 F 2d 270. 

58 C J. p 403 note 25. 

Deviation generally see infra § 144 

74. U S —Spencer Kellogg <& Sons v. 
Buckeye S, S Co, CCA Ohio, 70 
F.2d 136, certiorari denied 55 S Ct 
74, 293 US 562, 79 L.Ed. 663. 
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Acts held not deviation 

(1) Stopping for a few minutes by 
a lake vessel at island passed on 
route to take on additional coal m 
accordance with custom was held not 
a “deviation” although coal was not 
needed to reach port or to meet any 
expected emergency.—Spencer Kel¬ 
logg & Sons v. Buckeye S. S. Co, su¬ 
pra 

(2) Stowage of cargo in trunk 
hatch which was battened down like 
all other hatches, although opening 
in it was eight feet higher than in 
the others, was held not a “devia¬ 
tion” in stowage—Spencer Kellogg & 
Sons v. Buckeye S S Co, supra. 

75. U S.—In re California Nav, etc, 
Co, DC Cal., HO F 678 

78. U S —In re California Nav., etc., 
Co, supra. 

Limitation of liability see infra §§ 
239-257. 

77. US—The Grecian, C.CANX, 
78 F.2d 657. 

78. U.S —Dreyfus v. Hedger Transp. 
Co., DC N.T, 60 F.2d 571—Canadi¬ 
an Co-op. Wheat Producers v. 
Murphy & Hoffman, D C.N Y , 52 F. 
2d 496—Dreyfus v. Marine Transit 
Corp, CC.ANY, 49 F 2d 215. 

58 C J. p 404 note 33. 
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a charterer has assumed the marine risk of loss on 
the cargo, under the Harter Act he has beea denied 
recovery against the owner on jettison following a 
nonnegl lgent stranding. 7 0 

§ 128 . - Causes of Loss or Damage with¬ 

in Exemption 

a. In general 

b. Unseaworthiness 

c Improper navigation or management 
of ship 

d. Dangers of sea 

e. Seizure under legal process 

f Sa\ ing life or property at sea 

g. Inherent defect of cargo 

h. Latent defects 

a. In General 

The earner will not be held liable for loss or damage 
-which is caused by one of the exceptions enumerated 
by statute unless it appears that its negligence con¬ 
tributed to the damage. The exemption from liability 
is limited to loss or damage arising from the causes speci¬ 
fied by statute. 

The carrier will not be held liable for loss or 
damage which is caused by one of the exceptions 
enumerated by statute 80 unless it appears that its 
negligence contributed to the damage. 81 The ex¬ 
emption from liability is limited to loss or damage 
arising from the causes specified by statute, 82 and 


will not be extended by implication to include ex¬ 
emption from liability for loss or damage arising 
from nonspecified causes 83 The earner is relieved 
from liability for loss from an excepted cause only 
if in the course of the voyage he has used due care 
to guard against it 84 The exemption under the 
Harter Act is unavailable where the proximate cause 
of damage is a negligent act or omission in con¬ 
nection with the care and custody of cargo, 85 
especially where other statutory provisions forbid 
insertion in the shipping contract of clauses exempt¬ 
ing the carrier from liability for negligence with 
respect to care and custody of cargo. 86 

b. Unseaworthiness 

(1) Under the Harter Act 

(2) Under the Carriage of Goods by 

Sea Act 

(1) Under the Harter Act 

The Harter Act does not relieve the shipowner from 
the general duty to furnish a seaworthy vessel at the be¬ 
ginning of the voyage, change general rules as to war¬ 
ranty of seaworthiness, or affect general liability for 
damages to the cargo arising from unseaworthmess. 

The Harter Act does not relieve the shipowner 
from the general duty to furnish a seaworthy ves¬ 
sel at the beginning of the voyage 87 and substitute 
therefor the less extensive obligation to use due 
diligence, 88 or change general rules as to warranty 


Contracts providing: that statutory 
exemption will apply m eases not 
within statute by own force see in¬ 
fra 5 131. 

Statutory restriction on right to con¬ 
tract for exemption see infra § 
132 

Contractual provision including ma¬ 
rine insurance 

Under steamship bills of lading 
'providing that the rates named in¬ 
cluded marine insurance and that the 
carrier assumed liability for loss or 
damage caused by perils of the seas 
and lakes, fire, collision, stranding, 
jettisons, pirates, assailing thieves, 
'barratry, and other perils or misfor¬ 
tunes to the hurt or damage of the 
property including general average 
-charges and expenses, but excluding 
risks of riots, war, or insurrections, 
the carrier waived the saving claus¬ 
es of the statute and assumed full 
liability to cargo owners for loss or 
damage caused by marine penis — 
Great Lakes Transit Corp. v Inter¬ 
state S S. Co., Ohio, 57 8 Ct 915, 301 
US. 646, 81 LEd. 1318. 

"Waiver under Canadian statute 

Where under Canadian statute bur- 
-den of proving unseaworthiness of 
vessel was cast on cargo owner and 
3 rules annexed to statute permitted 


carrier to surrender right provided 
such surrender was embodied m bill 
of lading issued to shipper, the rules 
imported the necessity of an explicit 
provision for a waiver or at least 
some provision from which a modifi¬ 
cation of the statutory rights must 
necessarily be inferred.—The Aarkes, 
DC NY., 31 FSupp 8 , affirmed, CC 
A., 122 F.2d 469. 

79. U S.—Lewis v. Kotzebue Trad¬ 
ing, etc., Co., D.C Wash, 236 F. 
997. 

80. 'U.S—George F Fettmos, Inc., v 
American Export Lines, DC.Pa, 68 
F.Supp. 759, affirmed, CCA., 159 
F.2d 247—The Vale Royal, DC 
Md., 51 F.Supp. 412. 

Insufficiency of packing 
The carrier is not liable for loss 
due to insufficiency of packing—The 
Rita Sister, D.C Pa., 69 F.Supp 480— 
The M V Silversandal, DC.N.Y, 26 
F Supp 61, affirmed, CC.A., Bache v. 
Silver Line, 110 F.2d 60. 

81. U.S.—George F. Pettmos, Inc. v. 
American Export Lines, D.C.Pa, 68 
F.Supp 759, affirmed, C.C.A., 159 F. 
2d 247—The Vale Royal, DC.Md, 
51 F.Supp. 412. 

82. U.S.—Farr, etc., Mfg. Co. v In¬ 
ternational Nav Co., D.C Pa., 94 F. 
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675, reversed on other grounds 98 
F 636, 39 CCA. 197, affirmed 21 
'SCt 591, 181 US 218, 45 LEd 
830—Spreckles Sugar Co v. South 
Atlantic S. S. Line, DC.Ga., 49 F. 
Supp. 714. 

83. Tex—Mallory SS. Co. v. Har- 
riss-Irby Cotton Co, Civ.App, 204 
SW. 789. 

58 C.J. p 395 note 67. 

84. US—The Vallescura, N.Y., 55 
SCt 194, 293 US. 296, 79 LEd. 
373. 

85. U S —-W. T. Lockett Co. v. Cun- 
ard SS. Co., D.C NY., 21 F 2d 191. 

58 C.J p 396 note 84. 

86 . US—The Jean Bart DC.Cal.* 
197 F. 1002—The Germanic, DON. 
Y., 124 F. 1, 59 CCA 521, affirmed 
25 SCt 317, 196 US 589, 49 LEd. 
610. 

87. US.—The Silvia, NY, 19 S.Ct 
7, 171 U.S 462, 43 LEd. 241. 

58 C.J. p 395 note 69. 

Duty of carrier to furnish seaworthy 
vessel generally see infra § 140. 

88 . U.S—The C. W. Elphicke, D.C. 
N.Y., 117 F. 279, affirmed 122 F. 
439, 58 C.C.A. 421. 

58 C.J. p 396 note 70. 
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of seaworthiness; 89 and it does not affect the 
shipowner’s general liability for damages to the 
cargo arising from unseaworthiness. 90 

(2) Under the Carriage of Goods by Sea Act 

tJnftler the Carnage of Goods by Sea Act, neither 
the carrier nor the ship is liable for loss resulting from 
unseaworthiness unless caused by a failure to exercise 
due diligence to make the ship seaworthy, but where the 
ship was in fact unseaworthy at the time she sailed, her 
owner can be exculpated from liability only if due dili¬ 
gence was exercised to make her seaworthy. 

Under the Carriage of Goods by Sea Act, 46 
U.S.CA. § 1304(1), neither the carrier nor the 
ship is liable for loss resulting from unseaworthiness 
unless caused by a failure to exercise due diligence 
to make the ship seaworthy, 91 but where the ship 
was in fact unseaworthy at the time she sailed, 
her owner can be exculpated from liability only if 
due diligence was exercised to make her sea¬ 
worthy 92 The statutory exemption does not apply 


where the damage proximately resulted from the 
unseaworthiness of the vessel at the beginning of 
the voyage due to the failure of the shipowner and 
his agents to exercise due diligence, 93 and m this 
situation there is no substantial difference between 
the liability of the ship under the Harter Act and 
the Carriage of Goods by Sea Act. 94 If there is 
any doubt as to the unseaworthiness of the vessel, 
that doubt must be resolved against the shipown¬ 
er. 95 

The obligation of the carrier is to use due dili¬ 
gence, 96 and the carrier is not relieved from this 
obligation by the provisions of freight tariff rules 
certified by the Interstate Commerce Commission. 97 
The obligation to use due diligence, 98 and the meas¬ 
ure of due diligence, 99 to make the vessel seaworthy 
are the same under the Harter Act and the Carriage 
of Goods by Sea Act, and the words “due dili¬ 
gence” as used in the latter act have the same mean- 


j 89. TJ S —The Turret Crown. CCA 
NT, 297 F. 766, certiorari denied 
44 SCt. 403, 264 US 591, 68 L Ed 
865 

58 C J. p 396 note 71 

Warranty of seaworthiness general¬ 
ly see infra § 140. 

50. U S —The Cleveco, C C.A Ohio, 
154 F 2d 605—The Framlington 
Court, CCA.Tex., 69 F.2d 300, cer¬ 
tiorari denied United British S S 
Co v. Newfoundland Export & 
Shipping Co , 54 S.Ct. 860, 292 U S 
651, 78 LEd 1500—Dexter^Carpen- 
fer Coal Co. v. New York, O. & W. 
Ry. Co, D.CNT, 50 F.2d 270— 
Compama General De Tabacos De 
Filipmas v U. S, CCA.NY„ 49 F 
2d 700, affirming, DC, The Elkton, 
35 F.2d 49. 

£8 C J. p 396 note 72. 

51. U S.—General Foods Corp. v. 

The Troubador, D C N Y., 98 F. 

Supp. 207—The Vizcaya, D C Pa., 
63 F.Supp. 898—The Vale Royal, 
DC.Md., 51 F.Supp 412—The Cy- 
pna, DCN.T, 46 F Supp. 816, af¬ 
firmed, CCA, Ore S. S. Corp v. 
D/S. A/S. Hassel, 137 F2d 326— 
The Zarembo, D C N Y, 44 F Supp. 
915, affirmed, C.C.A., Balfour Guth¬ 
rie & Co v. American-West African 
"Line, 136 F.2d 320, certiorari denied 
Balfour, Guthrie & Co. v. The 
Zarembo, 64 S.Ct. 437, 320 US 804, 
88 LEd. 486—Mente & Co v. Isth¬ 
mian S. S Co., DC.N.Y, 36 F. 
Supp. 278, affirmed, C C.A, The 
Quarnngton Court, 122 F.2d 266 

Tacts held not to show nnseaworthl- 
ness 

tT-S —The Temple Bar, C C A.Md ,137 
F.2d 293. 

simil ar provisions of Canadian Wa¬ 
ter Carriage of Goods Act of 1936 
construed 

CI.S.—Middleton & Co. (Canada), 


Limited, v Ocean Dominion S S. 
Corp, CCANY, 137 F 2d 619, 
certiorari denied 64 SCt 432, 320 
US 802, 88 LEd 484—The Aakre, 
CCANY, 122 F 2d 469, certiorari 
denied Waterman v The Aakre, 62 
SCt 360, 314 US 690, 86 L-Ed. 552 

92. U.S —Balfour, Guthrie & Co. v 
American-West African Line, C C. 
ANY., 136 F.2d 320, certiorari de¬ 
nied 64 SCt. 437, 320 US 804, 88 
LEd. 486. 

Ship held unseaworthy 

(1) As to pipe and valve, where 
steamship sank by flooding follow¬ 
ing a break m mam injection pipe 
and concurrent jamming of main in¬ 
jection valve.—Mente & Co v Isth¬ 
mian S. S Co, DC NY, 36 F Supp. 
278, affirmed, CCA., The Quarnng- 
ton Court, 122 F.2d 266 

(2) Where vessel operating where 
zero and sub-zero temperatures were 
to be expected, had an unprotected 
three-fourths inch water line in the 
cargo hold—Spencer Kellogg & Sons 
v Great Lakes Transit Corp, D.C. 
Mich., 32 F Supp 520. 

(3) Where vessel had a frozen wa¬ 
ter line in her cargo hold when the 
hatches were closed and battened — 
Spencer Kellogg & Sons v. Great 
Lakes Transit Corp, supra 

(4) Where there was a leaky 
steam line m cargo space utilized 
for banana powder.—Sanib Corp. v. 
United Fruit Co, D.C.N.Y., 74 F. 
Supp. 64. 

93. US—The Hill, DC.Md., 47 F- 
Supp. 969, affirmed, C.CA, Lorentz- 
en v. Brazil Oiticica, Inc, 145 F 2d 
470—The Cypna, D.C NY., 46 F- 
Supp. 816, affirmed, CCA, Ore S. 
S. Corp. v D/S A/S. Hassel, 137 25. 
2d 326—v^Etna Ins. Co. v. Florida 
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Towing Corp, D C Fla., 37 FSupp. 
781—Spencer Kellogg & Sons v. 
Great Lakes Transit Corp, D.C 
Mich, 32 F.Supp. 520 

94. US—The Bill, D.C Md., 47 F. 
Supp 969, affirmed, CC.A, Lorentz- 
en v Brazil Oiticica, Inc, 145 F2d 
470 

Necessity of seaworthiness or dili¬ 
gence under Harter Act see supra § 
127 b. 

Standards or requirements 

The Carriage of Goods by Sea Act 
does not reduce the standards by 
which the seaworthiness of a vessel 
is to be tested, or the requirements 
which constitute exercise of due dil¬ 
igence.—The Temple Bar, D C Md , 45 
F.Supp. 608, affirmed, CCA, 137 F. 
2d 293—'Spencer Kellogg & Sons v 
Great Lakes Transit Corp., D.C.Mich., 
32 F.Supp. 520. 

95. US—The Vizcaya, D.C.Pa., 63 
FSupp. 898. 

96. US—The Vale Royal, DCMd-, 
51 FSupp. 412—The Vermont, D 
CNY., 47 FSupp. 877. 

97. U S-—The Vermont, supra 
Particular roles held not to relieve 

carrier from obligation 
U.S.—The Vermont, supra. 

98. US—The Zarembo, D.C.N.Y., 44 
F.Supp. 915, affirmed, CC.A., Bal¬ 
four, Guthrie & Co. v. American- 
West African Line, 136 F2d 320, 
certiorari denied Balfour, Guthrie 
& Co. v The Zarembo, 64 SCt. 437, 
320 U.S 804, 88 L.Ed. 486. 

99. US—The Hill, DC.Md., 47 F 
Supp. 969, affirmed, C.CA., Lorentz- 
en v Brazil Oiticica, Inc, 145 F 2d 
470 

Character and extent of diligence re¬ 
quired under Harter Act see supra 
5 127 c. 
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ing as that assigned to them in decisions construing 
the words as used in the Harter Act, 1 Due dili¬ 
gence within the provision is that diligence which 
would or should have been exercised under the cir¬ 
cumstances by a competent vessel owner 2 and pru¬ 
dent officers of the ship, 3 and it depends on the 
facts and circumstances of the particular case 4 
The duty of the owner is not satisfied by delegating 
it to a third person, 5 or to the master or crew of 
the ship, 6 although the master and crew must also 
exercise due diligence 7 in the use of the equipment 
of the vessel before and at the beginning of the 
voyage. 8 A mere superficial inspection of the ship 
is insufficient to establish an exercise of due dili¬ 
gence on the part of the owner to make her sea¬ 
worthy. 9 

The shipowner and the crew must be held to 
familiarity with the particular construction and 
design of the ship and its apparatus, and with the 
characteristics and effect of the particular cargoes 
which the vessel carries, 10 and when loss occurs 
due to a combination of facts arising from par¬ 
ticularities or peculiarities of ship construction m 
combination with cargo carried, it is not a sufficient 


defense to the ship to plead ignorance of the ship’s 
agents with respect to such matters. 11 Factors 
which enter into the test of seaworthiness include 
the nature of the cargo, 12 the time of the year in 
which it is to be carried, 13 and the conditions rea¬ 
sonably to be expected at that time of year 14 Gen¬ 
eral practice is not necessarily the test by which 
seaworthiness is to be determined, 15 and the prac¬ 
tice of carriers of nonperishable cargoes is not 
necessarily relevant in determining the seaworthi¬ 
ness of a vessel transporting perishable cargoes. 16 
Furthermore, an installation which may have been 
considered proper thirty years ago is not necessarily 
the standard by which seaworthiness is to be meas¬ 
ured today. 17 

c. Improper Navigation or Management of Ship 

(1) In general 

(2) What constitutes navigation or 

management of ship 

(1) In General 

Under the Harter Act shipowners are exempt fronr 
liability for loss resulting from faults or errors in the 
navigation or management of the ship where compliance 


X. ITS.—Spencer Kellogg & Sons v 
Great Lakes Transit Corp., D.C 
Mich, 32 FSupp. 520 

2. US —General Foods Corp. v The 

Troubador, D.C.N.Y., 98 F Supp. 

207—Spencer Kellogg & Sons v 
Great Lakes Transit Corp., D.C 
Mich., 32 FSupp. 520 

Acts held not to constitute due dili¬ 
gence 

U.S—The Bill, DCMd., 47 F.Supp 
969, affirmed, C.C.A, Lorentzen v. 
Brazil Oiticica, Inc, 145 F.2d 470 

Bequirements of due diligence held 
satisfied 

U S —Mente & Co v. Isthmian S. S. 
Co, DC NY, 36 F'Supp 278, af¬ 
firmed, CCA., The Quarrmgton 
Court, 122 F.2d 266. 

3. U S.—Spencer Kellogg & Sons v. 
Great Lakes Transit Corp, D C- 
Mich, 32 FSupp 520. 

4. US—The Bill, DC.Md, 47 F. 
Supp, 969, affirmed, CC.A, Dorentz- 
en v Brazil Oiticica, Inc., 145 F2d 
470 

5. US—The Otho, DC NY., 49 F 
Supp. 945, affirmed, CCA., Huil- 
ever, S A Division, Huilenes Du 
Congo Beige v. The Otho, 139 F.2d 
748, certiorari denied American 
West African Line v. Huilever, S 
A. Division Huilenes Du Congo 
Beige, 64 S Ct. 1047, 322 US 735, 
88 LEd 1568—The Zarembo, DC. 
N.Y., 44 F Supp 915, affirmed, C C. 
A, Balfour, Guthrie & Co. v. Amer¬ 
ican-West African Line, 136 F.2d 
320, certiorari denied Balfour, 
Guthrie & Co. v. The Zarembo, 64 j 


S.Ct. 437, 320 US 804, 88 LEd 486 
—Mente & Co v Isthmian S. S. 
Co, DCN.Y, 36 FSupp. 278, af¬ 
firmed, C C A., The Quarrmgton 
Court, 122 F 2d 266 
Loading of dangerous cargo 

Where water common carrier ac¬ 
cepted cargo of ammonium nitrate 
fertilizer which was extremely dan¬ 
gerous cargo because of possibility 
of internal combustion and explosion, 
reliance by carrier upon general su¬ 
pervision of loading of fertilizer by 
local fire department, Coast Guard, 
and representatives of New York 
Board of Underwriters, was not suffi¬ 
cient diligence with respect to safe¬ 
ty of general cargo to relieve carrier 
of liability for damage to cargo 
which resulted from fire and explo¬ 
sion several days after vessel left 
United States —Accinanto, Limited 
v. Cosmopolitan Shipping Co., D.C 
Md, 99 FSupp. 261. 

6. US—The Bill, DC.Md, 47 F. 
Supp 969, affirmed, CCA., Lorentz¬ 
en v Brazil Oiticica, Inc, 145 F2d 
470. 

7. US—The Bill, DCMd, 47 F. 
Supp. 969 , affirmed, CC.A, Lorentz¬ 
en v. Brazil Oiticica, Inc, 145 F 2d 
470—Spencer Kellogg & Sons v. 
Great Lakes Transit Corp-, D C 
Mich, 32 F.Supp. 520. 

8. US —Spencer Kellogg & Sons v. 
Great Lakes Transit Corp, supra. 

9. U.S—Ore Steamship Corp. v. D/S 
A/S Hass el, C.CAN.T, 137 F.2d 
326—The Vizcaya, D.C.Pa, 63 F. 
Supp. 898. 


10. US—The Bill, D.C Md., 47 F 
Supp. 969, affirmed, C.CA, Lorent¬ 
zen v. Brazil Oiticica, Inc., 145 F.2d 
470. 

11. U.S—The Bill, D.C.Md., 47 F. 
Supp. 969, affirmed, C.C.A., Lorent¬ 
zen v Brazil Oiticica, Inc., 145 F.. 
2d 470 

Want of conscious or intentional neg¬ 
ligence held insufficient 
US—The Bill, D.C.Md, 47 F.Supp. 
969, affirmed, C.CA, Lorentzen v. 
Brazil Oiticica, Inc., 145 F.2d 470- 

12. U S.—Spencer Kellogg & Sons v. 
Great Lakes Transit Corp., D.C. 
Mich, 32 F.Supp 520. 

13. U S —Spencer Kellogg & Sons v 
Great Lakes Transit Corp., supra. 

14. U.S—Spencer Kellogg & Sons v. 
Great Lakes Transit Corp., supra 

15. U S.—Spencer Kellogg & Sons v 
Great Lakes Transit Corp, supra 

16. U S.—Spencer Kellogg & Sons v. 
Great Lakes Transit Corp., supra. 

Uninsulated water line in cargo hold 
The practice of carriers of nonper- 
lshable cargoes, such as stone, coal 
and ore, not to insulate water lines in 
cargo holds on the Great Lakes, was 
not relevant in determining sea¬ 
worthiness of vessel transporting 
cargo of wheat, as regards liability 
for damage to wheat caused when . 
water line in cargo* hold froze and 
permitted water to drain into cargo. 
— Spencer Kellogg & Sons v. Great- 
Lakes Transit Corp, supra. 

17. U S —Spencer Kellogg & Sons v.. 
Great Lakes Transit Corp, supra . 
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with the rule as to seaworthiness or diligence has been 
shown. The Carriage of Goods by Sea Act carries on the 
policy of the Harter Act but it removes the condition of 
due diligence. 

Exemption will be granted under the provision of 
the Harter Act, 46 U.S.C.A. § 192, exempting own¬ 
ers from liability for loss resulting from “faults or 
errors” in the navigation or management of the 
ship, where compliance has been shown with the 
rule as to seaworthiness or diligence with re¬ 
spect thereto, and where it further appears that 
the proximate cause of the loss or damage was 
improper navigation or management to which the 
owner was not personally privy; 18 but the stat¬ 
utory exemption has been held not to apply 
m the absence of negligence on the part of the 
crew or a member thereof. 19 The Carnage of 
Goods by Sea Act of 1936, 46 U.S.CA. § 1300 et 
seq, carries on the policy of the Harter Act, but 
it removes the condition of due diligence for the 
exemption from liability of the carrier or ship for 
■“act, neglect, or default of the master, mariner, 
pilot, or the servants of the carrier in the naviga¬ 
tion or in the management of the ship.” 20 It has 
l)een held that, under the Carriage of Goods by 
Sea Act, where unseaworthiness of the vessel, 
caused by the failure of the carrier to exercise due 
diligence, and negligence in the management of the 
ship concur in causing the loss, the carrier is liable 
for the loss. 21 


Words "fault” or "error” as used in the Harter 
Act, are not synonymous, 22 but signify different 
causes or circumstances of loss. 23 “Fault” imports 
blame, 24 while “error” may arise from ignorance or 
mistake alone. 25 

Proximate cause of loss In order to secure ex¬ 
emption based on negligence in the navigation or 
management of the ship, it is necessary to show that 
such negligence was the proximate cause of loss 26 

(2) What Constitutes Navigation or Manage¬ 
ment of Ship 
(a) In general 
(b; Equipment 

(c) Stranding or striking obstructions 
(a) In General 

Where the act or omission alleged as a cause of loss 
related primarily to the ship it will be classified as one 
of navigation or management, but where it related pri¬ 
marily to other things, the fact that it incidentally af¬ 
fected the ship will not change its classification to that 
of navigation or management. Negligent acts or omis¬ 
sions affecting cargo may or may not be faults or errors 
of navigation or management in accordance with the 
circumstances involved. 

The words “m the navigation or in the manage¬ 
ment of the ship” as used in the Carriage of Goods 
by Sea Act have the same meaning as that assigned 
to them in the decisions construing these words as 
used in the Harter Act. 27 Under the Harter Act 


18. U S —Luria Bros, & Co. v. East¬ 
ern Transp. Co, C.C.AN.Y., 89 F.2d 
900—Ravenscroft v. U. S , C.C A N 
Y., 88 F.2d 418, certiorari denied 
57 SCt. 940, 301 U.S. 707, 81 LEd 
1361—The James Griffiths, CCA 
Wash, 84 F.2d 785, certiorari de¬ 
nied Sperry Flour Co v. Coastwise 
Steamship & Barge Co, 57 S Ct 
315, 299 U.S. 612, 81 LEd. 452, re¬ 
hearing denied 57 S Ct. 430, 300 U 
S 686, 81 LEd. 888—U. S v Los 
Angeles Soap Co, CCA Cal., 83 F. 
2d 875—U S Steel Products Co v. 
American & Foreign Ins Co., C C.A 
N.Y., 82 F 2d 752—Kalbfleisch Cor¬ 
poration v. U S..DC Mass , 53 F.2d 
867—Compania General Be Tabacos 
Be Filipinas v. U. S., C.C.A.N.Y., 
49 F.2d 700—U. S. v. The Esso Bel¬ 
gium, Atlantic Mut Ins. Co, Inter¬ 
vener, D.C.N.Y, 90 F Supp 836, re¬ 
versed on other grounds, C.A, U. 
S. v. Farr Sugar Corp, 191 F.2d 
370, affirmed U. S. v. Atlantic Mut. 
Ins, Co, 72 S.Ct 666, 343 U.S 236, 

96 LEd.-Atlantic Towing Co. 

-v. The Caliche, D.C.Ga., 47 F.Supp 
610—The Havana, D.CN.Y., 45 F. 
Supp. 244—Daisy Philippine Under¬ 
wear Co. v. U. S. Steel Products 
’Co., D.C.N.Y., 11 F Supp. 175, af¬ 
firmed, C.C.A., U. S. Steel Products 
-Co. v. American 8c Foreign Ins. Co, 


82 F 2d 752—The Indien, B C Cal., 
5 F Supp. 349, affirmed, C C.A, 71 
F 2d 752 

58 CJ. p 396 note 89, p 397 note 90 
Immunities granted under Harter 
Act as dependent on exercise of 
due diligence to make vessel sea¬ 
worthy m general see supra § 127 b 
(!)• 

Injury to merchandise on towed ship 
due to fault or error m navigation 
or management of towing vessel 
see supra § 127 f (2). 

19. U.S —The Indien, C.C A Cal, 71 
F.2d 752 

20. US —U. S. v. Farr Sugar Corp , 

C.A NY., 191 F.2d 370, affirmed 
U. S. v. Atlantic Mut Ins. Co, 72 
S.Ct 666, 343 US. 236, 96 LEd.- 

Exemptions of Carriage of Goods by 
Sea Act as not conditioned on due 
diligence to make vessel seaworthy 
generally see supra § 126 b. 
Policy expressed by statutes of Can¬ 
ada and United States 
The policy of Canada, as express¬ 
ed in the Canadian Water Carriage 
of Goods Act, and of the United 
States, as expressed m its Carnage 
of Goods by Sea Act, as to the mer¬ 
chant marine, accords to water car¬ 
rier full protection against negligent 
navigation of its own servants.—The 
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Aakre, CCA.N.Y., 122 F 2d 469, cer¬ 
tiorari denied Waterman v The 
Aakre, 62 SCt. 360, 314 U.S. 690, 86 
LEd 552. 

21. U S.—Spencer Kellogg & Sons v 
Great Lakes Transit Corp, D.C 
Mich, 32 FSupp 520. 

Liability under Carriage of Goods by 
Sea Act for injury resulting from 
unseaworthiness of vessel caused 
by failure of carrier to exercise 
due diligence generally see supra 
subdivision b (2) of this section. 

22. US—The Manitoba, B.CNY, 
104 F. 145 

23. U S —The Manitoba, supra. 

24. U.S—The Manitoba, supra. 

25. U.S—The Manitoba, supra. 

26. U.S—The Manitoba, supra. 

58 C J. p 400 note 53. 

Unseaworthinass as concurring* cause 

If facts disclose unseaworthiness 
resulting from vessel owner's failure 
to exercise due diligence to make 
vessel seaworthy, which concurs 
with negligent navigation m causing 
the loss, owner will be liable —The 
Temple Bar, D.CMd., 45 F.Supp 608, 
affirmed, C.C.A, 137 F2d 293 

27. U.S—Spencer Kellogg & Sons v. 
Great Lakes Transit Corp., D.C. 
Mich., 32 F Supp 520. 
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one of the tests used in determining whether an act 
constitutes negligence in the management of the 
ship is the purpose for which the act was done or 
left undone 28 Where the act or omission alleged 
as a cause of loss related primarily to the ship, it 
will be classified as one of navigation or manage¬ 
ment, 29 but where the act or omission related 
primarily to other things, the fact that it incidentally 
affected the ship will not change its classification to 
that of navigation or management. 30 

Care and custody of cargo generally Negligent 
acts or omissions affecting cargo may or may not 
be faults or errors of navigation or management, 
in accordance with the circumstances involved. 31 
The test is the primary purpose involved. 32 If such 
primary purpose was navigation or management of 
the ship, the fact that the act or omission incidental¬ 
ly affected cargo will not destroy the right to ex¬ 
emption; 33 on the other hand, the fact that an act 
performed primarily in connection with cargo in¬ 


cidentally affects the ship does not make it an act 
of navigation or management. 34 Exemption sought 
as for improper navigation and management of the 
ship will be denied wdiere it appears that the sub¬ 
stantial cause of loss w T as negligence in the care or 
custody of cargo, 35 such as improper handling, 36 
loading, 37 unloading, 38 stowage, 39 or delivery 40 of 
cargo. 

Change of course. Any error of the master as to 
the advisability of a change of course relates to the 
navigation of the ship. 41 

Compass and navigational data. Obtaining suffi¬ 
cient compass data, 42 as by supplementing an insuffi¬ 
cient deviation record, 43 relates to navigation and 
not to seaworthiness, so that any fault or error 
in such respect is ground for exemption 44 Failure 
to supply adequate charts, light lists, and similar 
navigational data, or navigation without it, may 
constitute negligent navigation or management for 
which the officers of the ship are chargeable; 45 but 


28. US.—Spencer Kellogg & Sons v 
Great Lakes Transit Corp , supra 
Mere visual examination of slap’s 

cargo port by owner's representa¬ 
tives, without moving cargo, after 
collision with wall, was held not er¬ 
ror in management, but lack of due 
diligence to make ship seaworthy.— 
Gold Dust Corporation v. Munson S. 
S. Line, C.CAN.Y., 55 F.2d 900. 

29. U S —Ravenscroft v U. S, CC 
ANY., 88 F.2d 418, certiorari de¬ 
nied 57 SCt. 940, 301 U.S. 707, 81 
LEd 1361. 

58 CJ p 397 note 98. 

Failure to give distress signals 
U S.—Luna Bros & Co v. Eastern 
Transp. Co, C C.A.N Y. f 89 F.2d 
900 

Failure to replace cap on sounding 
pipe 

U.S —The Point Chico, D C Tex., 32 
FSupp. 484, affirmed, CCA., 122 F. 
2d 1. 

Negligent puncture of soil pipe after 
ship left port 

U S —The J L. Luckenbach, C C.A. 
NY, 65 F2d 570, affirming, DC., 
1 F Supp. 692. 

Selecting unsafe anchorage 
U S —Luna Bros & Co v. Eastern 
Transp. Co, C C A.N.Y., 89 F.2d 
900. 

30. U.S —The Jean Bart, D.C.Cal, 
197 F. 1002—The Germanic, D.C N 
Y„ 124 F. 1, 59 CCA 521, affirmed 
25 S.Ct, 317, 196 US 589, 49 LEd 
610. 

31. U.S.—The Germanic, D.C N.Y, 25 
SCt. 317, 196 U.S. 589, 49 LEd 
610—Jay Wai Nam v Anglo-Amer¬ 
ican Oil Co., Cal., 202 F. 822, 121 
C.C.A. 130. * 


32. U S —Ravenscroft v U S , C C 
ANY, 88 F 2d 418, certiorari de¬ 
nied 57 SCt 940, 301 US 707, 81 
LEd. 1361 

58 C J. p 397 note 6. 

33. US —Ravenscroft v. U. S., su¬ 
pra. 

58 C.J p 397 note 7. 

34. US—The Jean Bart, D.C Cal., 
197 F 1002—The Germanic, DCN 
Y, 124 F 1, 59 CCA 521, affirmed 
25 S.Ct. 317, 196 US. 589, 49 LEd 
610 

35. U S —Ravenscroft v. U S , C.C 
ANY, 88 F 2d 418, certiorari de¬ 
nied 57 SCt 940, 301 US 707, 81 
LEd 1361 

58 C J. p 397 note 9 

Attending hatches and ventilators 
is not a matter of ship's manage¬ 
ment but care of cargo—The Asturi¬ 
as, DC.NY, 40 F.Supp 168, affirm¬ 
ed, CCA, Wessels v. The Asturias, 
126 F 2d 999. 

Negligent failure to ventilate cargo 
was held not fault or error m nav¬ 
igation or management of vessel 
from consequences of which vessel 
would be relieved by statute, since 
management involved was manage¬ 
ment of cargo, not management of 
vessel within the act —The Valles- 
cura, N.Y., 55 SCt 194, 293 U.S. 296, 
79 L.Ed 373—Philippine Sugar Cen¬ 
trals Agency v. Kokusai Kisen Ka- 
bushiki Kaisha, C.C.A.N.Y., 106 F.2d 
32. 

Failure to close valve in water line 

which resulted in damage to cargo 
from a break m the line has been 
held not negligence m the manage¬ 
ment of the ship but negligence m 
the care and custody of the cargo 
—Spencer Kellogg & Sons v. Great 
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Lakes Transit Corp., D C Mich., 32 F 

Supp. 520 

36. U.S—The Breedijk, D C.Md., 22 
F 2d 328. 

37. US—The Oneida, N.Y, 128 F- 
687, 63 CCA. 230, certiorari denied 
24 SCt 856, 194 US 632, 48 L. 
Ed 1159—The Germanic, D C.Cal , 
124 F 1, 59 CCA. 521, affirmed 25“ 
SCt 317, 196 U.S. 589, 49 LEd'. 
610. 

38. U.S—The Germanic, NY, 124 F 
1, 59 CCA. 521, affirmed 25 SCt- 
317, 196 US. 589, 49 L Ed. 610. 

58 C J. p 397 note 12. 

39. US—The Willfaro, DCCal, 9* 
F 2d 940, affirmed, C C A., Williams 
SS Co v Wilbur, 9 F 2d 622, cer¬ 
tiorari denied 46 S Ct. 482, 271 U1 
S. 666, 70 L Ed. 1140 

58 C J p 397 note 13. 

Improper stowage generally see inr 
fra § 141. 

40. U S,—The Germanic, D C Cal. 
124 F. 1, 59 CCA. 521, affirmed 2£ 
•S.Ct. 317, 196 US 589, 49 LEd 610 

41. U S —Corsar v. Spreckels, Cal., 
141 F 260, 72 CCA 378. 

58 C J. p 398 note 16. 

42. U S.—The 6ntani, D C Pa., 40r 
F 2d 522, affirmed, CCA, Atlantic 
Fruit Co. v. The Ontani, 54 F.2& 
1075. 

43. U.S—The Ontam, D.C Pa., 40 F, 
2d 522, affirmed, C.CA., Atlantic 
Fruit Co. v. The Ontani, 54 F 2ct 
1075. 

44. U.S.— 1 The Ontani, D C.Pa., 40 
F.Sd 522, affirmed, C C A., Atlantic 
Fruit Co. v. The Ontani, 54 F.2d 
1075. 

45. US—The Maria, C.C.A.Va., 91 
F.2d 819. 
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it does not follow that the owner is thereby re¬ 
lieved by the Harter Act from liability from ensu¬ 
ing disaster, because the same circumstances may 
also amount to failure on his part to use due dili¬ 
gence to make the vessel seaworthy. 46 

Hold. Damage arising from negligent failure to 
inspect, 47 or otherwise ascertain conditions in 48 the 
ship’s hold, results from a fault or error m the 
management of the ship. 

Repairs during voyage. Fault or error of the 
master as to the necessity for, 49 or extent of, 50 re¬ 
pairs after injury to the ship during the voyage 
relates to the management of the ship. 

Time and manner of leaving port. The naviga¬ 
tion and management of a vessel within the meaning 
of the exemption statutes include the determination 
of the time 51 and manner 52 of leaving port, which 
is the prerogative of the master. Where a vessel 
is seaworthy and in all respects properly manned, 
equipped, and supplied, the owners are not liable 
for a loss or damage to cargo due to a peril of 
the seas, even though the exposure to such peril 
was through the fault of the master in failing to 
ascertain or heed the warnings of the weather 
bureau before starting on the voyage. 52 Where the 
owner was personally privy to the negligence, how¬ 
ever, exemption will be denied. 54 Leaving harbor 


without a pilot is, if a pilot was necessary, an error 
of management or navigation. 55 

Trimming ship. Acts performed for the purpose 
of trimming ship relate to navigation or manage¬ 
ment, 56 unless it appears that the primary purpose 
of such acts was to accomplish something relating 
to cargo. 57 

(b) Equipment 

The “navigation” and “management” of the ship 
Include the control, during the voyage, of everything 
with which the vessel is equipped for the purpose of 
protecting her and her cargo against the inroad of the 
seas; but failure to have equipment in good condition 
for use at the commencement of the voyage is a want of 
due diligence, and not a fault in the navigation or man¬ 
agement of the ship. 

The “navigation” and “management” of the ship, 
as such words are used in the statutes granting ex¬ 
emption for negligence with respect thereto, include 
the control, during the voyage, of everything with 
which the vessel is equipped for the purpose of pro¬ 
tecting her and her cargo against the inroad of the 
seas. 58 Failure to have equipment in good condi¬ 
tion for use at the commencement of the voyage 
is a want of due diligence, 59 and not a fault in the 
navigation or management of the ship. 60 The fur¬ 
nishing of proper refrigerating apparatus for the 
safe transportation of cargo requiring refrigeration 


46. U S —The Maria, supra. 

Duty of due diligence to render the 
ship seaworthy as including the 
furnishing of charts, light lists, 
and other navigational data gener* 
ally see supra § 127 c (1) 

47. US—Ravens croft v. U. S f C. 
CA.NT, 88 F 2d 418, certiorari de¬ 
nied 57 SCt. 940, 301 US 707, 81 
LEd 1361. 

58 C J. p 399 note 40. 

48. U.S.—The British King, N.T., 92 
F. 1018, 35 C.C A. 159. 

58 C.J. p 399 note 41 

Suspected fire 

(1) Even if captain was negligent 
in causing steam and water to be 
let into hold at sea, under mistaken 
belief that cotton m hold was on 
fire, without first inspecting hold, re¬ 
sulting damage to cotton could not 
be recovered since cotton was dam¬ 
aged primarily m management of 
ship in effort to save ship from what 
seemed to be impending disaster 
from fire —Ravens croft v. U. S , C C 
A.N.Y., 88 F 2d 418, certiorari denied 
57 S.CL 940, 301 *US. 707, 81 L.Ed 
1361. 

(2) Where fire was erroneously 
thought to be smoldering in cotton 
and cotton was wet at sea to extin¬ 
guish fire, damage due to additional 
wetting, after ship reached port as 
required to securing permission to 


dock, could not be recovered since 
additional wetting was required as 
part of management of ship —Rav- 
enscroft v. U. S, supra. 

49. US —Corsar v. J. D Spreckels, 
etc., Co., Cal., 141 F. 260, 72 C.C.A 
378. 

58 C.J. p 399 note 42. 

50. U.S —The Guadeloupe, D.C N Y., 
92 F 670 

58 C J p 400 note 43. 

51. U S —Hanson v Haywood Bros- 
etc., Co., Ill., 152 F. 401, 81 C.C.A. 
527. 

52. U.S.—Hanson v. Haywood Bros , 
etc., Co., supra 

tmberthing without tug's assistance 
Master’s fault, if any, in unberth¬ 
ing steamer without tugs’ assistance, 
with result that vessel swung 
against piling at end of pier when 
struck by ebb tide, causing leak m 
dram pipe, was error of navigation 
within protection of Harter Act.'— 
The Harry Luckenbach, D.C.N.Y., 8 
F.Supp. 507. 

53. U.S.—Hanson v. Haywood Bros, 
etc., Co, Ill., 152 F. 401, 81 C.C.A. 
627. 

54. U.S—Texas, etc., SS. Co. v. Par¬ 
ker, C.C.A.Tex, 263 F. 864, certio¬ 
rari denied 40 S Ct. 485, 253 U.S. 
488, 64 L.Ed. 1026. 

58 C.J. p 400 note 49. 
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Consultation at port of refuge 
Where at port of refuge vessel was 
boarded by agent of operators, port 
superintendent, and other officials of 
United States Shipping Board, who 
discussed ways and means of han¬ 
dling damage to ship and cargo, if 
vessel sailed from such port m un¬ 
seaworthy condition, fault would be 
attributable to shipowner and could 
not be regarded as fault of naviga¬ 
tion or management within excep¬ 
tions of Harter Act—U S v. Los 
Angeles Soap Co, C.C.A.Cal M 83 F 
2d 875. 

55. US.—The Oritani, D.C Pa., 40 
F 2d 522, affirmed, C C A., Atlantic 
Fruit Co v The Oritani, 54 F.2d 
1075. 

56. U S.—Jay Wai Ham v. Anglo- 
American Oil Co., Cal, 202 F. 822, 
121 C.C. A. 130. 

57. U.S.— 1 The Germanic, N.Y, 25 S. 
Ct. 317, 196 US. 589, 49 L.Ed. 610. 

58 C.J. p 400 note 52. 

58. U.S.—The McAllister Bros , D C 
N.Y., 18 FSupp. 106. 

58 C.J. p 398 note 19. 

59. U.S—Stahl v. The Niagara, N 
Y., 84 F. 902, 28 C.C.A. 528. 

60. U.S.—Stahl v. The Niagara, su¬ 
pra 

58 C.J. p 398 note 22. 
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is within the general duty of due diligence as to sluice gate, 70 screw plugs in sounding pipes, 71 or 
seaworthiness. 61 use pumps 72 

Failure to use Where the failure to use equip- Negligent or improper use . The negligent use 
ment occurs at the beginning of the voyage, and of proper equipment of the ship, operating as a 

where it further appears that such failure rendered cause of loss, is a fault or error in navigation or 

the ship unseaworthy, the negligence is a breach of management, serving as legal basis for exemp- 

the duty of diligence, 62 and exemption cannot be tion 73 So use of equipment without test reasonably 

secured on the ground that failure to use equipment necessary to show whether it was m proper working 

was a mere fault or error in navigation or manage- condition is a fault or error m navigation or man- 

ment. 63 The act or omission is a fault or error agement. 74 Improper use of refrigerating apparatus 

of navigation serving as a proper basis for exemp- designed primarily for cooling cargo is not ground 

tion, however, where the failure to use equipment for exemption, because the negligence relates to 

occurs during the course of the voyage, 64 or where, care and custody of cargo rather than to manage- 

although originating at the commencement of the ment of the ship. 75 

voyage, such failure did not become operative as 

negligence until a later period. 65 Thus, if the ship (c) Stranding or Striking Obstructions 

is well found in hull and gear, but the master and Negligence in the stranding of a ship or in striking an 

crew know that she is not made ready as she rides, obstruction is a fault or error in the navigation or man- 

and expect to fit her with what is at hand when the agement of the ship. 

occasion arises, it is an error of management if Exemption will be granted as for a fault or error 

they fail to do so. 66 m navigation or management of the ship, where 

T „ . . . , damage results from negligence in the stranding 

In accordance with the foregoing principles, . . - . 7R , .. . i , 77 

, r , , r , of the ship 76 or in striking an obstruction. 77 

exemption has been granted or denied where the loss 

resulted from negligent failure to close a port, 67 Jettison. It has been held that, where the proxi- 
cover a hatch, 68 fasten a hold cover, 69 open a mate cause of loss is a voluntary jettison of cargo 

75. U S —The Jean Bart, D.C.Cal, 
197 F 1002 

58 C J. p 399 notes 38, 39 

76. U S—The James Griffiths, CCA. 
Wash, 84 P 2d 785, certiorari de¬ 
nied Sperry Flour Co v. Coastwise 
Steamship & Barge Co., 57 S Ct 
315, 299 US 612, 81 L Ed. 452, re¬ 
hearing denied 57 S Ct 430, 300 U. 
S 686, 81 LEd 888—The Havana, 
D C.N.Y , 45 F Supp. 244. 

58 C J. p 400 note 44. 

77. U S —The Nettie Quill, D.C Ala^. 
124 P. 667. 

Rook off lighthouse 

(1) Striking a rock off a lighthouse 
when the vessel was passing too* 
close to the lighthouse and it was 
known that many rocks were in the 
neighborhood thereof has been held. 
to be a fault or error in navigation, 
and owners who did not exercise due 
diligence m making the vessel sea¬ 
worthy were held not exempt from 
liability for damage to the cargo un¬ 
der the Harter Act—The Heddern- 
heim, D C.N.Y., 39 F Supp. 558. 

(2) The owners in such case may 
not claim exemption on the ground 
that the blame for striking the rock 
should be passed on to the govern¬ 
ment pilot on board the vessel where- 
the owners issued directions instruct¬ 
ing ships' officers to keep check on 
the pilot on the basis of sea charts, 
special charts, and sailing manuals*. 
—The Heddernheim, supra. 

954 


61. US—Martin v. The Southwark, 
Pa, 24 S.Ct 1, 191 US. 1, 48 L.Ed. 
65. 

58 C.J p 399 note 37. 

62. U S.—International Nav Co. v 
Farr, etc, Mfg Co, Pa, 21 S Ct. 
591, 181 US 218, 45 LEd 830— 
The Asuarca, DCNT, 291 F. 73, 
affirmed, C.C.A., 291 F 77. 

63. U S —International Nav Co v 
Farr, etc, Mfg Co, Pa, 21 S.Ct. 
591, 181 US. 218, 45 LEd. 830. 

58 C J p 398 note 24. 

64. U S.—The British King, NT., 92 
P 1018, 35 CCA 159—The Sand- 
field, N.Y, 92 P 663, 34 CCA. 612. 

65. US—The Silvia, N T, 19 S Ct. 
7, 171 US. 462, 43 LEd 241. 

Canadian. Water Carriage of Goods 
Act 

Failure of officers of Norwegian 
vessel, which was stranded while 
carrying goods to Bermuda under 
bills of lading incorporating Canadi¬ 
an Water Carriage of Goods Act to 
bring chart which was aboard ves¬ 
sel up to date, or otherwise to use 
the information available when nav¬ 
igating in vicinity of Bermuda, was 
a “fault in navigation or manage¬ 
ment,'’ for which earner was not lia¬ 
ble—Middleton & Co (Canada), Lim¬ 
ited, v Ocean Dominion S S Corp., 
C.CA.N.Y., 137 F.2d 619, certiorari 
denied 64 S.Ct. 432, 320 U.S. 802, 88 
LEd 484. 

66. U.S—Compama General Be Ta- 


bacos De Filipinas v. U. S., C.C A. 
NT., 49 F 2d 700. 

67. US—The Silvia, N.Y, 19 S.Ct. 
7, 171 US 462, 43 LEd. 241. 

58 C J. p 398 note 29. 

68. US—The Mississippi, NY., 120 
F 1020, 56 CCA 525. 

58 C J. p 398 note 30. 

69. U S.—The Steel Navigator, C.C. 
A N.Y., 23 F 2d 590. 

58 C.J p 398 note 31 

70. U.S.— 1 The Sandfield, N.Y, 92 F. 
663, 34 CCA 612. 

58 C.J. p 398 note 32. 

71. U S —The Cansbrook, D C Mass , 
247 F. 583. 

58 C.J p 398 note 33. 

72. US—The Ontario, DC N.Y, 106 
F. 324, affirmed 115 F. 769, 53 C 
C.A. 199, 

58 C J. p 398 note 34. 

73. U.S—The McAllister Bros., D.C 
N.Y, 18 F Supp. 106 

58 C.J p 399 note 35. 

Charts, light hooks, and supplements 
U S —Daisy Philippine Underwear 
Co. v. U. S. Steel Products Co, D. 
CNY, 11 F Supp 175, affirmed, 
C C.A., U. S. Steel Products Co v 
American & Foreign Ins Co, 82 F 
2d 752. 

74. U S.—The Mexican Prince, D.C 
N.Y., 82 F. 484, affirmed 91 F. 1003, 
34 CCA. 168, certiorari denied 19 
SCt. 887, 174 US. 801, 43 L.Ed 
1187. 

58 C.J. p 399 note 36. 
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following: negligent stranding of the ship, exemp¬ 
tion claimed on the ground of fault or error m 
navigation will be denied. 78 

d. Dangers of Sea 

The Harter Act relieves the vessel and her owners 
from liability for losses resulting from dangers of the 
sea if the owner has exercised due diligence to make 
the vessel seaworthy. The Carnage of Goods by Sea 
Act carries on the policy of the Harter Act, but it re¬ 
moves the condition of due diligence for the exemption 
from liability. 

The Harter Act, 46 U.S.C.A. §§ 190-195 relieves 
the vessel and her owners from liability for losses 
resulting from dangers of the sea if the owner has 
exercised due diligence to make the vessel sea¬ 
worthy. 79 The Carnage of Goods by Sea Act of 
1936, 46 U.S.C.A. § 1300 et seq, carries on the policy 
of the Harter Act, but it removes the condition of 
due diligence for the exemption from liability. 80 


If the loss or damage proximately resulted from 
causes other than dangers of the sea, exemption will 
be denied under the statutes, 81 but where the proxi¬ 
mate cause of damage was a danger of the sea, ex¬ 
emption will be granted 82 

Under a statutory exemption of liability, the 
phrase “dangers of the sea” has a settled mean¬ 
ing. 83 Perils of the sea or dangers of the sea mean 
those perils which are peculiar to the sea, 84 and 
which are of an extraordinary nature or arise from 
irresistible force or overwhelming power, 85 and 
which cannot be guarded against by the ordinary ex¬ 
ertions of human skill and prudence. 86 Exemption 
sought under the statutory clauses may be granted 
where damage resulted from an extraordinary oc¬ 
currence, 87 such as nonnegligent stranding of the 
ship 88 or the striking of an obstruction. 89 Ordinary 
occurrences reasonably to be anticipated, 90 or dan- 


78. U S —The Mary P Barrett, D C. 
Pa, 270 P 618, reversed on other 
grounds, C.C. A, 279 P. 329. 

79. U.S.—U. S. v. Farr Sugar Corp, 
CJLNT., 191 F.2d 370, affirmed U. 
S. v. Atlantic Mut Ins. Co, 72 S. 

Ct. 666, 343 US. 236, 96 LEd - 

—Automobile Ins Co. of Hartford, 
Conn., v Hart-Wood Lumber Co, 
C C.A-Cal., 105 P 2d 387—The Jo¬ 
sephine, C.C APa, 49 P 2d 207— 
The Indien, D C.Cal., 5 P Supp. 349, 
affirmed, CCA., 71 P2d 752 

Immunities granted under Harter 
Act as dependent on exercise of 
due diligence to make vessel sea¬ 
worthy m general see supra § 127 
b (1). 

50. US —U S. v. Farr Sugar Corp , 
C.A.N.Y., 191 F.2d 370, affirmed U. 
S v. Atlantic Mut. Ins Co., 72 S. 

Ct. 666, 343 U.S. 236, 96 L Ed - 

—The Vizcaya, D.C Pa., 63 F.Supp 
898—The Cypna, DCN.T, 46 F 
Supp. 816, affirmed, C.C. A, Ore S 
S Corp. v D/S. A/S. Hassel, 137 P. 
2d 326—The Schickshinny, D.C. 
Ga., 45 P.Supp. 813 

Exemptions of Carriage of Goods by 
Sea Act as not conditioned on due 
diligence to make vessel seaworthy 
generally see supra § 126 b. 

51. U.S.—The Schickshinny, supra. 

58 C.J. p 401 note 69 

Negligent stowage 

Where barrels of lard on board 
ship were badly stowed, and because 
of fault of ship m that respect the 
barrels shifted, broke loose, and 
caused damage to cargoes of cot¬ 
ton and lumber, the carrier was lia¬ 
ble for damage to cotton and lum¬ 
ber, notwithstanding contention that 
ship encountered very severe weath¬ 
er on voyage which caused the lard 
to shift.—The Schickshinny, supra. 

82. U.Sw— Duehe v* Brocklebank, D 


CNY., 35 F 2d 184, affirmed, CC 
A., 40 P 2d 418. 

58 C J p 401 note 70. 

83. U S —Nord-Deutscher Lloyd v. 
Insurance Co, of North America, 
Md, 110 F. 420, 49 CCA 1. 

84. U S —Waterman S S Corp. v. 
U. S Smelting, Refining & Mm Co., 
C C A.La, 155 P 2d 687, certiorari 
denied 67 S Ct 115, 329 US. 761, 
91 LEd 656. 

85. U.S-—Waterman S. S Corp. v. 
U. S Smelting, Refining & Mm 
Co., supra—The Cleveco, D.C Ohio, 
59 F.Supp. 71, affirmed, C C.A, 154 
F 2d 605. 

86. US—Waterman S. S Corp- ▼. 
U. S. Smelting, Refining & Min. 
Co., CCA La, 155 P 2d 687, cer¬ 
tiorari denied 67 S Ct 115, 329 U 
S 761, 91 L.Ed. 656—The Georgian, 
D.C Fla, 4 P Supp. 718, affirmed, 
C.C A, 76 F.2d 550 

Cal.—-Blake, Moffitt & Towne v. Luck- 
enbach S. S Co , 6 P 2d 121, 120 
Cal.App Supp 775. 

Similar definitions 

(1) Something so catastrophic as 
to triumph over those safeguards by 
which skillful and vigilant seamen 
usually bring ship and cargo to port 
in safety —The Cleveco, CCA Ohio, 
154 P 2d 605, 615. 

(2) Conditions which are so ex¬ 
traordinary or catastrophic as to 
overcome those safeguards by which 
skillful and diligent seamen ordi¬ 
narily bring ship and cargo to port 
in safety.—The Georgian, D.C Pla, 
4 P.Supp 718, 726, affirmed, C.C.A, 
76 F.2d 550 

(3) All marine casualties resulting 
from the violent action of the ele¬ 
ments, as distinguished from their 
natural silent influence upon the 
fabric of the vessel, casualties which 
may, and not consequences which 
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must, occur.-—National Grocery Co. v 
Olsen, 108 P 2d 320, 6 Wash.2d 491. 

87. U S —Duche v. Brocklebank, D. 
C.N.Y., 35 F 2d 184, affirmed, C.C. 
A, 40 F2d 418 

58 C.J p 400 note 57. 

*'Witch tide” 

Danger of being caught m “witch 
tide" caused by action of wind, tide, 
and spring freshets was a peril of 
the sea—Hartford & New York 
Transp Co. v. Rogers & Hubbard Co., 
C C.A Conn., 47 F.2d 189, certiorari 
denied Rogers & Hubbard v. Hart¬ 
ford & New York Transp. Co, 51 S. 
Ct. 483, 283 US. 835, 75 LEd. 1446. 

88. U.S —American Trading Co. v 
Fairhaven Co., D.C Cal, 10 F 2d 
981 

39. US —The Nettie Quill, D.C Ala, 
124 F. 667. 

Knowledge of rocks 

Where evidence disclosed that ves¬ 
sel was passing too close to light¬ 
house when it was known that many 
rocks were m neighborhood of light¬ 
house, striking of rock off the light¬ 
house was not a “peril of the sea "— 
The Heddernheim, D.C N.Y., 39 F 
Supp 558. 

90. U.S.—The Schickshinny, D C Ga, 
45 F Supp. 813. 

58 C J. p 400 note 60. 

Severe weather which was ex¬ 
pectable during the winter season 
did not amount to a “peril of the 
sea"—The Norte, DC Pa, 69 F Supp 
881, motion denied 71 F Supp 147— 
The Vizcaya, DC Pa., 63 F.Supp. 898 
Storm of not extreme violence 
US.—The Vizcaya, D.C.Pa, 63 F 
Supp. 8$ 8—The Cypna, D CN.Y , 46 
F Supp. 816, affirmed, C.C A, Ore S 
S. Corp. v D/S. A/S Hassel, 137 
- F.2d 326—The Emilia, D C N.Y., 13 
F.Supp. 7, 
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gers which would not have been such had the own¬ 
er complied with his duty of diligence to provide 
a seaworthy ship, 91 are not dangers, penis, or ac¬ 
cidents of the sea serving as basis for exemption. 

It has been stated that the degree of violence is 
not the sole, or even the real, test of whether loss 
arose from storms constituting a sea peril under 
the exemption provisions, the question depending not 
on a verbal definition of “sea peril/' but on the find¬ 
ings of fact as to all matters involved, 92 such as the 
velocity of the wind, 93 whether storms were normal¬ 
ly to be expected when and where encountered, 94 the 
location of the ship during the storm, 95 the sea¬ 
worthiness of the ship, 96 the skill with which she 
was handled when beset by storm, 97 and whether or 
not her encountering the storm resulted from errors 
of navigation. 98 

Jettison. It would seem that, where the proximate 
cause of loss is a voluntary jettison of cargo follow¬ 
ing negligent stranding of the ship, exemption 
might be granted on the ground that jettison was 
a danger of the sea under the provision of the act 
exempting an owner from liability for loss resulting 
from such dangers. 99 

Sweating . The presence of sweat or condensation 


in the hold of a ship has been held to be a peril of 
the sea and consequently within the statutory excep¬ 
tions, 1 and the taint of sweat damage is answered 
if it appears that the cargo has an unavoidable 
tendency to cause sweat, 2 that weather conditions 
made it impossible to ventilate the cargo properly, 3 
or that the hold cannot be opened 4 Sweat can be 
regarded as a peril of the sea within the meaning 
of the statutory exceptions only when all available 
and reasonable precautions are taken to avoid it, 5 
and the carrier remains liable if it fails to provide, 
without excuse, sufficient ventilation, 6 if its improp¬ 
er stowage contributed to the sweat, 7 or if it is 
otherwise negligent m handling the cargo. 8 

e. Seizure under Legal Process 

Where the statutory condition relative to seaworthT- 
ness or diligence has been complied with, exemption 
will be granted under the Harter Act from liability re¬ 
sulting from seizure of the ship under legal process. 

Where there has been due compliance with the 
owner's duties with respect to seaworthiness or dili¬ 
gence, under the provision of the Harter Act, 46 
U.S.C.A. § 192, relative to exemption from liability 
for loss arising from seizure of the ship under legal 
process, exemption will be granted with respect to- 
loss resulting from such seizure. 9 The exemption 


Heavy seas 

TJ S —The Georgian, D C Fla, 4 F 
Supp 718, affirmed, CO A, 76 F 
2d 550. 

91. U.S.—Edmond Weil Co v. Amer¬ 
ican West African Line, CCAX 
Y., 147 F 2d 363—The Georgian, D 
CFla., 4 F Supp. 718, affirmed, C.C. 
A., 76 F2d 550. 

58 C.J p 401 note 61. 

92. U.S—The Josephine, DC.Pa, 37 
F 2d 928, affirmed, C.C A., 49 F2d 
207. 

Unusual violence of storm and unex¬ 
pected damage 

When a storm is of such unusual 
violence that it cannot reasonably 
be anticipated and avoided or cannot 
be resisted by ordinary exertions of 
skill and prudence and when it has 
caused unusual and unexpected dam¬ 
age to the hull of a seaworthy ves¬ 
sel resulting in damage to her cargo, 
the loss may fairly be attributed to 
a peril of the sea—The Josephine, 
COAPa, 49 F 2d 207 

93. U.S.—The Josephine, DC.Pa., 37 
F 2d 928, affirmed, CCA, 49 F2d 
207 

58 CJ. P 401 note 63. 

94. U.S.—The Josephine, supra. 

95. U.S.—The Josephine, supra, 

58 C.J, p 401 note 65. 

96. U.S—The Josephine, supra, 

97. U.S.—The Josephine, supra. 


98. U S.—The Josephine, supra, 

58 C J. p 401 note 68 

99. U S.—The Mary F. Barrett, C.C 
A-Pa, 279 F. 329 

58 C.J. p 396 note 81. 

1. US —American Tobacco Co. v 
The Katingo Hadjipatera, DC NY., 
81 F Supp. 438, modified on other 
grounds, CA., 194 F 2d 449, cer¬ 
tiorari denied 72 S Ct 1076, 343 U 

S. 978, 96 LEd. - —George F 

Pettinos, Inc, v American Export 
Lines, DC.Pa, 68 F Supp 759, af¬ 
firmed, C.C A , 159 F 2d 247. 

Dampness, decay, or sweating as 
peril of sea within contractual ex¬ 
ception from liability see infra § 
134. 

2. US—Wessels v The Asturias, C. 
C A.N.Y, 126 F.2d 999. 

3. U.S.—Wessels v. The Asturias, 
supra—The Zarembo, D.C.N.Y., 44 
F.Supp. 915, affirmed, C C.A., Bal- 

I four, Guthrie & Co. v. Amencan- 
West African Line, 136 F.2d 320, 
certiorari denied Balfour, Guthrie 
and Co. v. The Zarembo, 64 S Ct. 
437, 320 U.S. 804, 88 LEd. 486. 

4. US —The Naples Maru, D.C.N Y , 
20 F.Supp. 258, modified on other 
grounds, C.C.A, Philippine Sugar 
Centrals Agency v. Kokusai Kisen 
Kabushiki Kaisha, 106 F.2d 32. 

5. US —Wessels v. The Asturias, C. 
CA.NY., 126 F.2d 999—Standard 
Brands v. Thos. & Jno. Brockle- 
bank. Limited, D.C N.Y., 81 F.Supp 
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670—American Tobacco Co. v. The- 
Katingo Hadjipatera, D C.N Y , 81 
F Supp 438, modified on other 
grounds, C.A., 194 F.2d 449, certio¬ 
rari denied 72 S.Ct 1076, 343 U.S 
978, 96 LEd.-George F. Pet¬ 

tinos, Inc. v. American Export 
Lines, D.C.Pa., 68 F.Supp 759, af¬ 
firmed, CCA., 159 F.2d 247. 

6. U S.—Wessels v. The Astunas, C. 
CANY., 126 F.2d 999—Philippine 
Sugar Centrals Agency v. Kokusai 
Kisen Kabushiki Kaisha, C.C.AN. 
Y, 106 F.2d 32—George F Pettinos, 
Inc. v. American Export Lines, J> 
CPa, 69 F.Supp. 759, affirmed, C. 
CA, 159 F 2d 247. 

7. U.S.—'Wessels v The Asturias, C. 
C A.N.Y., 126 F.2d 999—The Rita 
Sister, D.C Pa, 69 FSupp. 480— 
George F. Pettinos, Inc. v. Ameri¬ 
can Export Lines, DC.Pa., 68 F. 
Supp. 759, affirmed, C.C.A., 159 F. 
2d 247. 

8. U.S.— Wessels v. The Asturias, 
CCANX, 126 F 2d 999—Standard 
Brands v. Thos. & Jno. Brockle- 
bank. Limited, DCNT., 81 FSupp. 
670—George F. Pettinos, Inc. v. 
American Export Lines, D.C.Pa., 69* 
F.Supp. 759, affirmed, C.CLA, 159* 
F.2d 247. 

9. U.S.—The Brunswick, D.C.La., 263 
F. 907. 

Exemptions of Carnage of Goods by 
Sea Act as not conditioned: on due* 
diligence to make vessel seaworthy 
generally see supra 8 126 b. 
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will be denied, however, where the duty as to sea¬ 
worthiness or diligence was not complied with, 10 or 
where the ship was financially unable to equip and 
carry forward the enterprise. 11 

f. Saving Life or Property at Sea 

A statutory provision exempting the vessel and own¬ 
ers from liability for loss or damage resulting from sav¬ 
ing or attempting to save life or property at sea, or from 
any deviation in rendering such service refers to the 
saving of life or property on another vessel. 

The provision of the Harter Act, 46 U.S.CA. § 
192, exempting the vessel and owners from liability 
for loss or damage resulting from “saving or at¬ 
tempting to save life or property as sea, or from 
any deviation m rendering such service,” has been 
construed as referring to the saving of life or prop¬ 
erty on another vessel, 12 and not to the saving of 
property on the carrier ship. 13 Accordingly it has 
been held that the act does not abolish general 
average for jettison. 14 

g. Inherent Defect of Cargo 

Under some exemption statutes the shipowner is re¬ 
lieved from liability for injury proximately resulting 
from an inherent defect of the thing carried. 

Under the express provision of some exemption 
statutes, the shipowner is relieved from liability 
for injury arising from an inherent defect of the 
thing carried 15 Where the loss proximately re¬ 
sults from the owner’s negligence or lack of due 
diligence rather than from inherent defect of car¬ 
go, exemption will be denied. 16 

h. Latent Defects 

Under the Carriage of Goods by Sea Act the ship is 


not responsible for loss or damage arising or resulting 
from latent defects which could not be discovered by 
any known and customary test. Under the Harter Act 
it has been held that irrespective of the exercise of due 
diligence the owner remains liable for loss or damage 
resulting from latent defects which rendered the ship* 
unseaworthy at the beginning of her voyage. 

Under the Carnage of Goods by Sea Act, 46 
U.S.C.A. § 1304(2) (p), the ship is not responsible 
for loss or damage arising or resulting from latent 
defects not discoverable by due diligence. 17 

A latent defect under such provision is one which 
could not be discovered by any known and custom¬ 
ary test. 18 

Under the Harter Act, 46 U S.C.A § 192, it has 
been held that, irrespective of the exercise of due 
diligence, the owner remains liable for loss or dam¬ 
age resulting from latent defects which rendered 
the ship unseaworthy at the beginning of her voy¬ 
age. 19 There are, however, dicta to the effect that 
the act relieves the diligent shipowner from lia¬ 
bility for loss or damage resulting from latent de¬ 
fects, 20 and it has been said that the purpose of the 
Harter Act is to relieve the shipowner of liability 
for only those latent defects which are not dis¬ 
coverable by the utmost care and diligence. 21 

§ 129. - Based on Absence of Owner’s De¬ 

sign or Neglect with Respect to 
Fire 

a In general 

b. Cause of fire loss 

c. Persons and property entitled to ex¬ 

emption 


Immunities granted under Harter Act 
as dependent on exercise of due dil¬ 
igence to make vessel seaworthy 
in general see supra § 127 b (1). 

10. U.S.—The Pacific Spruce, D C 
Wash., 1 F.Supp. 593—The St 
Paul, D.CN.Y., 277 F. 99. 

11. U.S —The Pacific Spruce, D.C. 
Wash , 1 F Supp. 593 

12. Puerto Rico.—St. Paul Fire & 
Marine Ins. Co v. The Schooner 
Ernestma, 10 Puerto Rico Fed. 478 

13. Puerto Rico.—St. Paul Fire & 
Marine Ins. Co. v. The Ernestma, 
supra. 

14. Puerto Rico.—St Paul Fire & 
Marine Ins. Co. v. The Schooner 
Ernestma, supra. 

15. U.S.— 1 The M. C. Currie, D.CJST 
Y., 132 F. 125. 

58 C.J. p 401 note 72. 

Alteration due to natural character¬ 
istics 

Ship which delivered rubber cargo 

undetenorated in quality and undi- 


mmished in weight was- not liable for 
damage to bales which were alter¬ 
ed in shape and flattened from al¬ 
leged poor stowing and from embed¬ 
ding of binding metal bands as re¬ 
sult of rubber's natural characteris¬ 
tics —The M V. Silversandal, D C 
NY, 26 F Supp. 61, affirmed, C.C.A, 
Bache v Silver Line, 110 F 2d 60 

16. U.S —Thomas Roberts & Co v 
Calmar S. S. Corp, DC Pa, 59 F. 
Supp 203. 

58 C.J p 401 note 73. 

17. U S.—The Quarrington Court, C. 
CA.NY, 122 F.2d 266. 

18. US.—The Bill, D.C.Md., 47 F. 
Supp. 969, affirmed, CC.A, Lorent- 
zen v. Brazil Oiticica, Inc., 145 F 
2d 470. 

Defect in metal 

(1) A true latent defect m metal 
is not caused by the use of the me¬ 
tallic object and is not a gradual de¬ 
terioration but is a defect or flaw in 
the metal not discoverable by any 
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known and customary test—Water¬ 
man S S Corp. v U S. Smelting, 
Refining & Mm. Co, CCALa, 155 
F 2d 687, certiorari denied 67 S.Ct. 
115, 329 U.S. 761, 91 L Ed. 656. 

(2) Where hole in bilge pipe was 
not due to any flaw in the metal but 
to the corrosive effect of foreign sub¬ 
stances resulting from the use of 
the ship, defect m the bilge pipe 
was not a true ‘‘latent defect."—The 
Bill, DC.Md, 47 F.Supp. 969, affirm¬ 
ed, C.C.A, Lorentzen v. Brazil Oiti¬ 
cica, Inc f 145 F.2d 470 

19. U.S—Benner Line v Pendleton, 
N.Y, 217 F. 497, 133 C.CA. 349, 
affirmed 38 SCt. 330, 246 U.S. 352, 
62 LEd 770. 

58 C.J. p 396 note 74. 

20. U.S.—The Irrawaddy, NY, 18 S 
Ct. 831, 171 U.S. 187, 43 L.Ed 130. 

58 C J. p 395 note 75. 

21. Cal—Blake, Moffitt & Towne v. 
Luckenbach S S Co, 6 P 2d 121, 
120 Cal.App Supp. 775, 
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d. Vessels used in inland navigation 

e. Carriage by land and water 

a. In Genital 

Under both the fire statute and the Carnage of Goods 
hy Sea Act the shipowner and carrier are not liable for 
fire damage, unless caused by owner’s design or neglect, 
or carrier's actual fault or privity. The object of the 
fire statute is to modify shipowners’ common-law lia¬ 
bility for fire loss by exempting them from the onerous 
liability to which they were held, as carriers or other¬ 
wise, for the acts or neglect of their agents and servants 
or of third persons, and to relieve carriage rates of the 
insurance burden. 

Under both the Fire Statute, 46 U S C A. § 182, 
and the Carnage of Goods by Sea Act, 46 U.S.C.A. 
§ 1304(2) (b), the shipowner and carrier are not 
liable for fire damage, unless caused by owner’s 
design or neglect, or carrier’s actual fault or priv¬ 
ity. 22 The object of the fire statute exempting the 
owner of a vessel from liability for loss or damage 
to merchandise shipped, taken in or put aboard the 
vessel, by reason of any fire happening to or on 
hoard the vessel, unless such fire is caused by design 
or neglect of such owner, is to modify shipowners’ 
common-law liability for fire loss 23 by exempting 
them from the onerous liability to which they were 
held, as carriers or otherwise, for the acts or neglect 
of their agents and servants or of third persons 


without their knowledge or concurrence, 24 and to 
relieve carriage rates of the insurance burden. 25 

The fire statute is not a statute of limitation but 
of exoneration, 26 and it serves as a complete de¬ 
fense to suits falling within its purview. 27 Ship¬ 
owners are released from liability for fire in all 
cases not falling within the exception as to their 
design or neglect, 28 and the fact that the statute was 
not specifically incorporated in the bill of lading 
does not deprive the owners of the vessel of the 
right to avail themselves of the protection of it. 29 
It is not intended, however, to dimmish the respon¬ 
sibility of the shipowners for their own willful 30 or 
negligent 31 acts, and it should be strictly con¬ 
strued, 32 although its purpose should not be frus¬ 
trated by strict construction. 33 The statute was not 
modified by the Harter Act 34 or, it seems, by the 
Carriage of Goods by Sea Act. 35 

Fire is caused by ignition or combustion, and it 
includes the idea of visible heat or light; 36 where 
the internal development of heat never at any time 
becomes so rapid as to produce a flame or a glow, 
there is no fire within the meaning of the statute 37 
The statute does not exempt the owner from lia¬ 
bility for damage caused by heat without fire, 38 
but, where some damage has occurred by heating be- 


22. U.S —American Tobacco Co. v. 

The Katingo Hadjipatera, DCN. 
Y., 81 FSupp. 438, modified on 
other grounds, CA, 194 F.2d 449, 
certiorari denied 72 S Ct. 1078, 343 
US. 978, 96 L.Ed. - 

23. U S —Walker v. Western 

Transp Co., Ill., 3 Wall. 150, 18 L 
Ed 172 

58 C J p 404 note 36. 

24. U S —Walker v. Western 

Transp. Co, supra. 

Mass.—Hill Mfg Co. v Providence, 
etc, SS Co., 113 Mass. 495, 18 Am 
R 527 

25. U S —Consumers Import Co. v. 
Kabushiki Kaisha Kawasaki Zosen- 
jo, N'T., 64 SCt. 15, 320 US. 249, 
88 L Ed 30. 

2©. U.S—Hoskyn & Co, v Silver 
Line, DCN.Y, 63 FSupp 452, af¬ 
firmed, CCA, 143 F 2d 462, certio¬ 
rari denied 65 S.Ct. 116, 323 U. S 
767, 89 LEd. 613. 

27. U S.—Earle & Stoddart v Eller- 
man’s Wilson Line, N Y., 53 S Ct 
200, 28 7 US. 420, 77 LEd. 403— 
The President Wilson, D C Cal f 5 
F.Supp 684 

58 C J. p 404 note 37. 

28. U S.—American Tobacco Co v 

The Katingo Hadjipatera, DC NY., 
81 F.Supp 438, modified on other 
grounds, CA, 194 F 2d 449, certio¬ 
rari denied 72 S.Ct. 1076, 343 US 
978, 96 LEd. - —Rockwood & 


Co. v American President Lines, D 
C N J., 68 F.Supp. 224—The Mun- 
aires, DC La, 12 FSupp 913—The 
President Wilson, DC Cal., 5 F 
Supp 684. 

58 C.J. p 404 note 41. 

Liability to extent of interest m ship 
see infra § 129 c (2). 

Failure to notify cargo surveyor of 
carriage of coal 

Shipowner’s neglect to notify car¬ 
go surveyor, employed by board of 
underwriters, that coal was being 
carried for delivery to other ships 
was held not contributing to cause of 
fire, with regard to owner’s liability 
for cargo loss—The Galileo, CCA 
N.Y., 54 F 2d 913, affirmed 53 SCt. 
200, 287 U.S. 420, 77 L Ed 403 

29. U S.—The Cabo Hatteras, D.C 
N.Y, 5 F.Supp. 725. 

30. Mass.—Hill Mfg Co. v Provi¬ 
dence, etc, SS Co , 113 Mass. 495, 
18 Am.R. 527. 

31. U.S —Charbonnier v U S , D C 
S.C , 45 F 2d 166, affirmed, C.C A , 
U. S. v Charbonnier, 45 F.2d 174. 

58 C.J. p 404 note 40. 

32. U.S —Hoskyn & Co. v. Silver 
Line, DC NY., 63 FSupp. 452, af¬ 
firmed, CC.A, 143 F.2d 462, cer¬ 
tiorari denied 65 S.Ct. 116, 323 U.S 
767, 89 L.Ed 613. 

33. U.S.—Consumers Import Co. v 
Kabushiki Kaisha Kawasaki Zosen- 
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jo, NY, 64 S.Ct. 15, 320 US. 249, 
88 LEd. 30. 

34. US—Fyfe v. Pan-Atlantic S S 
Corp, CCAN.Y, 114 F.2d 72, 77, 
certiorari denied Pan-Atlantic S S. 
Corp v Fyfe, 61 SCt. 319, 311 U.S. 
711, 85 LEd. 462—The Galileo, C C. 
ANY, 54 F 2d 913, affirmed 53 S 
Ct. 200, 287 U.S. 420, 77 LEd. 403 

Statutory exemptions from liability 
under the Harter Act see supra §§ 
127, 128. 

Harter Act held inapplicable to fire 
loss 

US—The Buckeye State, D.CNY, 
39 F Supp 344. 

35. U S —Fyfe v. Pan-Atlantic S. S. 
Corp, CCA.NY., 114 F.2d 72, cer¬ 
tiorari denied Pan-Atlantic S. S 
Corp v. Fyfe, 61 S.Ct. 319, 311 U. 
S. 711, 85 L Ed. 462 

36. U.S—The Buckeye State, D.C.N 
Y., 39 FSupp. 344. 

37. U S —The Buckeye State, supra. 

38. U.S.—The Buckeye State, supra 
Heat from lighting fixtures 

U S.—The Buckeye State, supra. 
Internal heating 

The fact that shippers of tobacco 
could not establish internal good 
condition of tobacco at time of ship¬ 
ment did not preclude recovery for 
damage not caused by internal heat¬ 
ing, but by heat and fire originating 
in other cargo.—American Tobacco 
Co. v. The Katingo Hadjipatera, D.C. 
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fore fire broke out, the fact that the ship cannot 
prove what damage was solely caused by fire does 
not render it liable for the entire damage. 39 

Necessity of fire occurring on ship. Under provi¬ 
sions of such statutes limiting the exemption to loss 
by reason of fires happening to or on board the 
vessel, no exemption will be granted where the loss 
resulted from fire occurring m another place, 40 such 
as a wharf 41 or wharf boat, 42 although the statute 
is applicable where the fire starts on a pier and is 
communicated to cargo on the ship 43 

Character of property damaged. Under statutes 
exempting shipowners from liability for damage 
to “merchandise,” horses 44 and trucks 45 taken 
aboard a ferryboat by their drivers who are pas¬ 
sengers and remain in charge of such property 
on the trip are not “merchandise.” Where the 
statute exempts from liability for damage to 
“goods,” baggage is “goods” within the exemption 
provision 46 

Waiver of exemption in general. It is competent 
for a carrier to waive the statutory immunity, 47 
and where the parties stipulate by contract that the 
statutory exemption from fire loss shall not apply, 
the shipowner cannot secure the 'benefit of such ex¬ 
emption. 48 A bill of lading expressly incorporating 
the fire statute therein is not to be construed as a 


waiver of the statutory immunity for loss by fire; 4 ^ 
and a warranty of seaworthiness in the contract of 
affreightment does not preclude the shipowner from 
invoking the statute. 50 

b. Cause of Fire Loss 

(1) Owner’s design or neglect; actual 

fault or privity of carrier 

(2) Negligence of agents 

(3) Deviation 

(4) Damages arising from independent 

causes 

(1) Owner’s Design or Neglect; Actual 
Fault or Privity of Carrier 

The shipowner is relieved of his common-law liability 
only on condition that he exercises care measured by 
the occasion, and exemption will be denied where the 
fire loss arose from the owner's design or neglect. 

The shipowner is relieved of his absolute liability 
at common law only on condition that he exercises 
care measured by the occasion; 51 exemption will 
be denied where the fire loss arose from the owner’s 
design 52 or neglect. 53 The word “design” means 
with intent, 54 and the word “neglect” means per¬ 
sonal negligence of the owner, or m case of a cor¬ 
porate owner, negligence of its managing officers 
or agents, 55 and in construing the word “neglect” 


N.T, 81 F Supp 438, modified on oth¬ 
er grounds, CA., 194 F.2d 449, cer¬ 
tiorari denied 72 SCt. 1076, 34 U S 
978, 96 LEd.-■. 

39. US—-American Tobacco Co. v. 
The Katmgo Hadjipatera, supra. 

40. U.S —The City of Clarksville, 
D C Ind., 94 F. 201 

58 C.J p 405 note 60. 

41. US—The Egypt, D.C.NT, 25 
F. 320. 

58 C J. p 405 note 61. 

42. U.S.—The City of Clarksville, D 
C.Ind., 94 F 201 

43. U.S.—The Munaires, DC La., 12 
F Supp. 913. 

44. U.S—The Garden City, DCN. 
Y., 26 F. 766 

45. U.S—The Garden City, supra. 
4©. N Y.—Chamberlain v. “Western 

Transp. Co., 44 N.Y. 305, 4 Am.R. 
681. 

47. U.S.—Consumers Import Co. v. 
Kabushiki Kaisha Kawasaki Zosen- 
jo, N.Y., 64 SCt. 15, 320 US. 249, 
88 L Ed 30. 

58 C.J p 406 note 89 

48. U.S —Schimmel v. Mallory SS. 
Co, DCN.Y., 30 F.2d 735. 

58 C.J. p 406 note 90. 

49. U S.—Earle & Stoddart v. Eller- 
man's Wilson Line, N.Y., 53 S.Ct 
200, 287 U.S, 420, 77 L.Ed. 403. 


50. U S —Globe & Rutgers Fire Ins , 
Co. v. U S, CCANY, 105 F 2d 
160, certiorari denied 60 S Ct. 175, 
308 U.S. 611, 84 LEd 511. 
Owner’s contractual obligation of 

due care to make vessel seaworthy 
does not destroy statutory exemp¬ 
tion from liability for loss of cargo 
by fire because of ship officer's negli¬ 
gence—-Earle & Stoddart v. Eller- 
man’s Wilson Line, DC.NY, 45 F 2d 
231. affirmed, CCA, The Galileo, 54 
F 2d 913, affirmed 53 SCt. 200, 287 
US. 420, 77 LEd 403. 

51. U.S.—Great Atlantic & Pacific 
Tea Co v Lloyd Brasileiro, CCA 
N.Y, 159 F 2d 661, certiorari de¬ 
nied Republic of Brazil v. Great 
Atlantic and 'Pacific Tea Co, 67 S 
Ct. 1519, 331 US 836, 91 LEd. 
1849. 

52. U.S.—Fidelity-Phemx Fire Ins 
Co of 3ST- Y. v. Flota Mercante Del 
Estado, D.C.La, 102 F.Supp 861 

Mass—Hill Mfg Co v. Providence, 
etc, SS. Co., 113 Mass. 495, 18 Am. 
R. 527. 

53. U.S.—Fidelity-Phenix Fire Ins. 
Co. of N. Y v. Flota Mercante 
Del Estado, D.C.La, 102 F.Supp 
861—American Tobacco Co. v. The 
Katingo Hadjipatera, D C.N.Y., 81 
F Supp. 438, modified on other 
grounds, C.A., 194 F.2d 449, certio- 

959 


ran denied 72 SCt. 1076, 343 U.S. 

978, 96 LEd - 

58 C.J. p 404 note 94. 

54. U S —The Buckeye State, D C. 
NY., 39 F Supp 344 

55. U S —Consumers Import Co. v. 
Kabushiki Kaisha Kawasaki Zosen- 
jo, NY., 64 SCt 15, 320 U.S 249, 
88 LEd 30—The Galileo, C.C.AN. 
Y., 54 F.2d 913, affirmed 53 SCt 
200, 287 US 420, 77 LEd 403— 
Charbonmer v U. S, D.C.S C, 45 
F 2d 166, affirmed, CCA., U. S v. 
Charbonmer, 45 F 2d 174—The Dor¬ 
is Kellogg, DCN.Y, 18 F.Supp. 
159, affirmed, CCA, In re Kellogg 
S S Corp , 94 F 2d 1015 

Negligence of agents generally see 
infra subdivision b (2) of this sec¬ 
tion. 

Delegable or nondelegable duty 

Cl) Negligence of what m other 
connections is held to be a nondele¬ 
gable duty does not take away the 
exemption—Earle & Stoddart v. El- 
lerman’s Wilson Line, N Y., 53 S Ct 
200, 287 U.S 420, 77 LEd. 403—The 
Buckeye State, D.C.N.Y., 39 F Supp 
344. 

(2) The duty to stow cargo proper¬ 
ly is considered delegable in deter¬ 
mining whether there was design or 
neglect of shipowner personally with¬ 
in provisions of fire statute —The 
Venice Maru, DC.N.Y., 39 F.Supp. 
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imputed negligence lias been excluded. 56 The neg¬ 
lect which will deprive the shipowner of protec¬ 
tion is a neglect which caused the fire. 57 So, exemp¬ 
tion will be denied where the fire was caused by un- 
seaworthmess resulting from the owner’s personal 
negligence, 58 such as negligent stowage of cargo 59 
or ship’s supplies, 60 or failure to provide proper 
means for combating fires, 61 but unseaworthiness of 
the ship does not alone deprive the owner of the 
benefit of the fire statute, 62 and the failure of the 
owner diligently to determine whether the vessel 
was seaworthy is not such neglect of the owner as 
to defeat his immunity under the statute. 63 

The fact that fire occurred from a heated flue in 
a ship constructed by reputable builders does not 
show that it was caused by the “design or neglect of 
the shipowners ” 64 The use of a wooden bulkhead 
separating a cross bunker carrying coal from the 
hold carrying cargo, permitting air to penetrate 


into the body of the coal, does not in itself con¬ 
stitute such negligence on the part of the owner as 
would render him liable, 65 particularly where there 
is no evidence that any deficiency in the wooden 
bulkhead contributed m any way to the cause of 
the fire, 66 and the fact that a steam smothering 
system failed to put the fire out is not alone suffi¬ 
cient to establish negligence on the part of the 
owner in the absence of a showing that the system 
was defective. 67 Failure of a foreign vessel, which 
met all requirements of the law applicable to her, 
to have equipment required of United States vessels 
by the laws of the United States has been held not 
to preclude her owners from claiming exemption un¬ 
der the American fire statute. 68 

Lack of privity . The shipowner seeking complete 
exemption cannot succeed by establishing merely 
that the fire loss occurred without his privity or 
knowledge. 69 


349, affirmed, C C A., Consumers Im¬ 
port Co v Kawasaki Risen Kabushi- 
ki Kaisha, 133 P 2d 781, affirmed Con¬ 
sumers Import Co v Kabushiki Kai¬ 
sha Kawasaki Zosenjo, 64 S Ct. 15, 
320 US. 249, 88 LEd 30 

(3) The owner of a steamship was 
not negligent m delegating the duty 
to plan and supervise stowage of car¬ 
go of Japanese sardine meal, which 
was to be earned from a Japanese 
port to United States Atlantic Coast 
ports, to an independent, experienced 
Lloyd's agent marine surveyor who 
was Qualified to perform the service, 
and the charterer was justified m re¬ 
lying on surveyor's expert knowledge 
as to what was proper method of 
stowing and ventilating the meal.— 
The Venice Maru, D C N.Y., 39 P. 
Supp. 349, affirmed, C.C.A., Consum¬ 
ers Import Co v Kawasaki Kisen 
Kabushiki Kaisha, 133 F.2d 781, af¬ 
firmed Consumers Import Co. v. Ka¬ 
bushiki Kaisha Kawasaki Zosenjo, 64 
S Ct 15, 320 U.S 249, 88 L.Ed. 30. 

56. U S —Consumers Import Co. v. 
Kawasalu Kisen Kabushiki Kaisha, 
CC.AJST.Y, 133 F.2d 781, affirmed 
Consumers Import Co v Kabushiki 
Kaisha Kawasaki Zosenjo, 64 S Ct. 
15, 320 U.S 249, 88 L Ed. 30—Char- 
bonnier v U. S, DCSC, 45 P 2d 
166, affirmed, CCA, U. S v. Char- 
bonnier, 45 F2d 174. 

57. US.—Hoskyn & Co. v Silver 
Line, C.C.A.N Y., 143 P 2d 462, cer¬ 
tiorari denied 65 S Ct 116, 323 U 
S. 767, 89 L Ed 613—The Ida, C.C 
AJN'.Y., 75 F.2d 278. 

Care commensurate with dangerous 
nature of cargo 

Under statute it is incumbent on 
owner to use degTee of care com¬ 
mensurate with the dangerous na¬ 
ture of the cargo, and the question 
is whether the vessel was properly 


equipped for the transportation of 
^articular cargo which she under¬ 
took to carry—The Dons Kellogg, D. 
CKY., 18 P Supp 159, affirmed, CC 
A, In re Kellogg S. S. Corp , 94 P 2d 
1015. 

Employment of incompetent crew 
Personal negligence of shipowner 
in employment of incompetent crew, 
j contributing to fire which damaged 
cargo, prevented exemption from lia- 
! bility —U S v. Charbonmer, CCA 
SC, 45 P 2d 174. 

Electric wiring 

(1) Chartered owner of vessel was 
chargeable with neglect within stat¬ 
ute in maintaining electric wires 
through empty dry cargo space hav¬ 
ing little or no ventilation and sur¬ 
rounded by tanks filled with crude 
oil containing a high percentage of 
explosive gas —The Dons Kellogg, D. 
CNY, 18 F.Supp 159, affirmed, CC 
A, In re Kellogg S. S. Corp, 94 F2d 
1015. 

(2) In determining whether char¬ 
tered owner of tank steamer was 
negligent with respect to electric 
wiring, rules of American Bureau of 
Shipping and American Institute of 
Electrical Engineers, though not con¬ 
trolling, should be taken into con¬ 
sideration, and this is true though 
they were not m force until after 
the steamer was converted into a 
tanker.'—The Dons Kellogg, D.C.N.Y., 
18 F.Supp. 159, affirmed, C.C A, In re 
Kellogg S. S. Corp, 94 F.2d 1015. 

58. US —Charbonmer v. U. S, DC 
S.C, 45 P 2d 166, affirmed, C.C A., 
U S. v. Charbonmer, 45 F2d 174— 
Fidelity-Phemx Fire Ins. Co. of 
NT. v, Flota Mercante Del Estado, 
D.C La, 102 P Supp. 861. 

58 C.J. p 404 note 45. 

59. US.—The Willfaro, DCNY., 9 
F.2d 940, affirmed, CCA, Williams 

960 


SS Co v Wilbur, 9 F 2d 622, cer¬ 
tiorari denied 46 S Ct 482, 271 U.S 
666, 70 LEd 1140 
58 C J p 404 note 46 
Negligence of agents in stowage of 
cargo as not depriving owner of 
statutory immunity see infra sub¬ 
division b (2) of this section. 

60. U S —Arkell v. U. S., CCANT, 
13 P 2d 555, certiorari denied U S 
v Arkell & Douglas, 47 S Ct. 243, 
273 US 735, 71 LEd 865. 

58 C J. p 404 note 47. 

61. U S —Fidelity-Phemx Fire Ins. 
Co. of N Y v Flota Mercante Del 
Estado, D C La , 102 F Supp. 861 

58 C.J. p 404 note 48. 

62. U S —Hoskyn & Co v. Silver 
Line, Limited, C C.AJST.Y., 143 F.2d 
462, certiorari denied 65 S Ct. 116, 
three cases, 323 U.S. 767, 89 L.Ed. 
613. 

Where there is nothing to show 
design or neglect on the part of the 
owner, it is immaterial whether the 
vessel was unsea worthy—The Buck¬ 
eye State, D.CNT, 39 F.Supp. 344. 

63. US—Earle & Stoddart v Eller- 
man's Wilson Line, NVY, 53 S.Ct. 
200, 287 US. 420, 77 L.Ed 403. 

64. US —The Strathdon, D.C.N Y, 
89 F 374. 

65. US.—Fidelity-Phemx Fire Ins. 
Co. of N. Y v. Flota Mercante Del 
Estado, DC.La., 102 F.Supp 861. 

66. U S —Fidelity-Phemx Fire Ins. 
Co. of N Y. v. Flota Mercante Del 
Estado, supra. 

67. U S —Fidelity-Phemx Fire Ins 
Co. of N Y. v. Flota Mercante Del 
Estado, supra. 

68. U.S.—The Cabo Hatteras, D C.N. 
Y., 5 F.Supp. 725. 

69. U.S—Arkell v. U. S., C.C.A.N, 
Y. t 13 F.2d 555, 557, certioran de- 
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Actual fault or privity of carrier. Under the pro¬ 
vision of the Carriage of Goods by Sea Act, 46 
USC A § 1304(2) (b), that neither the carrier 
nor the ship shall be responsible for loss or dam¬ 
age arising or resulting from fire unless caused by 
the actual fault or privity of the carrier, the phrase 
“actual fault or privity” is to be construed as sub¬ 
stantially equivalent to “design or neglect” as used 
m the fire statute. 70 

(2) Negligence of Agents 

The shipowner is not deprived of his statutory im¬ 
munity, in case of fire not caused by his design or neg¬ 
lect, by the negligence of the master, chief engineer, 
other ship's officers, members of the crew, clerks, or other 
agents. Negligence of executive officers and directors 
of a corporate owner is the negligence of the owner, and 
the rule of immunity does not apply in such case. 

The shipowner is not deprived of his statutory 


immunity in case of fire, not caused by his design 
or neglect, by the negligence of his agent, em¬ 
ployee, or servant, 71 such as the master, 72 chief 
engineer, 73 or other ship’s officers, 74 the members 
of the ship’s crew, 75 the shipowner’s clerks, 76 or an 
agent on board who supervised stowage 77 Where 
there is nothing to show design or neglect on the 
part of the owner, it is immaterial whether the fire 
was caused through negligence in the loading or 
stowage of the cargo 78 

Executive officers and directors of a corporate 
owner are not its agents within the statutory ex¬ 
emption, 79 and their act or negligence causing a 
fire is the act or negligence of the corporate own¬ 
er. 80 

(3) Deviation 

Deviation does not deprive the shipowner of his right 


nied U S. v. Arkell & Douglas, 47 
SCt 243, 273 US 735, 71 LEd. 865. 

58 CJ P 404 note 50. 

70. U.S —Accinanto, Limited v. 

•Cosmopolitan Shipping” Co., D C. 
Md, 99 FSupp. 261. 

71. U S —Charbonmer v. U S, DC. 
SC, 45 F 2d 166, affirmed, CCA, 
U. S. v Charbonnier, 45 F.2d 174. 

72. U.S.—Consumers Import Co v. 

Kabushiki Kaisha Kawasaki Zos- 
enjo, N'T, 64 SCt 15, 320 U S 249, 
88 L Ed. 30—Earle & Stoddart v. 
Ellerman's Wilson Line, N.Y, 53 
SCt 200, 287 US 420, 77 L Ed 
403—Great Atlantic & Pacific Tea 
Co v Lloyd Brasileiro, CCA NY., 
159 F.2d 661, certiorari denied Re- 
public of U S of Brazil v Great 
Atlantic & Pacific Tea Co, 67 S Ct. 
1519, 331 US 836, 91 L Ed 1849— 
American Tobacco Co v. The Kat- 
mgo Hadjipatera, DC.N.Y, 81 F 
Supp. 438, modified on other 
grounds, C A, 194 F 2d 449, certio¬ 
rari denied 72 SCt. 1076, 343 U.S 
978, 96 LEd. -, 

73. U S.—Earle & Stoddart v. Eller- 
man’s Wilson Line, N.Y., 53 S Ct. 
200, 287 US 420, 77 LEd 403 

74. U.S.—Earle & Stoddart v. Eller- 
man's Wilson Line, supra—The 
Eons Kellogg, D C N.Y., 18 F Supp 
159, affirmed, CCA, In re Kellogg 
S. S. Corp, 94 F 2d 1015 

75. U S —The Buckeye State, D ON. 
Y, 39 F.Supp 344. 

58 C.J. p 405 note 55 

76. US.—The Munaires, DC La, 12 
FSupp. 913. 

77. U S.—American Tobacco Co. v. 
The Katingo Hadjipatera, D C N.Y., 
81 F.Supp. 438, modified on other 
grounds, CA., 194 F2d 449, certio¬ 
rari denied 72 SCt. 1076, 343 U.SL 

978, 96 L Ed - —The Venice 

Maru, DC ICY, 39 F,Supp. 349, af- 

80 C J.S.—61 


firmed, CCA, Consumers Import 
Co v. Kawasaki Kisen Kabushiki 
Kaisha, 133 F.2d 781, affirmed Con¬ 
sumers Import Co v Kabushiki 
Kaisha Kawasaki Zosenjo, 64 S 
Ct 15, 320 US 249, 88 LEd. 30. 

78. U S —American Tobacco Co. v 

The Katingo Hadjipatera, D C N Y , 
81 F Supp 438, modified on other 
grounds, CA, 194 F 2d 449, cer¬ 
tiorari denied 72 SCt 1076, 343 
US 978, 96 LEd.-The Buck¬ 

eye State, D.CNY, 39 FSupp 344 

79. Mass—Hill Mfg. Co v Provi¬ 
dence, etc, SS Co., 113 Mass 495, 
18 Am R 527. 

80. Mass —Hill Mfg. Co. v. Provi¬ 
dence, etc , SS Co , supra. 

Managing director 

U S —American Tobacco Co V. The 
Katingo Hadjipatera, DjCNY, 81 
FSupp 438, modified on other 
grounds, CA, 194 F 2d 449, cer¬ 
tiorari denied 72 SCt. 1076, 343 

US. 978, 96 LEd ■- 

Managing officer of operating agent 
for shipowner 

U.S.—U S. v. Charbonnier, C C A.S. 
C , 45 F 2d 174. 

Port engineer 

(1) A shipowner was chargeable 

with alleged negligence of traffic 
manager to whom, m absence of gen¬ 
eral agent, was deputed supervision 
over condition of ships, as they came 
m and of any repairs they might 
need and whose word was final about 
their proper care in port, notwith¬ 
standing that traffic manager's su¬ 
perior was owner's general agent.— 
Great Atlantic & Pacific Tea Co. v. 
Lloyd Brasileiro, C.C.A.N.Y, 159 F 
2d 661, certiorari denied Republic of 
Brazil v Great Atlantic and Pacific 
Tea Co, 67 S CL 1519, 331 U.S. 836, 
91 L.Ed - 

(2) The measure of duty imposed 
on port engineer depended on 

961 


culty of precaution compared with 
hazard and interest at stake, so that 
measure was not what he knew but 
what he was charged with finding 
out.—Great Atlantic & Pacific; Tea 
Co v Lloyd Brasileiro, C C A N Y., 
159 F 2d 661, certiorari denied Re¬ 
public of Brazil v, Great Atlantic 
and Pacific Tea Co., 67 S Ct 1519, 
331 US 836, 91 LEd -- 

Knowledge of vice president and 
marine superintendent of chartered 
owner of vessel as to its dangerous 
condition was sufficient to charge 
such owner with neglect under stat¬ 
ute as to liability for fire —The Dons 
Kellogg, DCN.Y, 18 FSupp 159, 
affirmed, C C A., In re Kellogg S S. 
Corp, 94 F 2d 1015. 

General manager held not negligent 

(1) In failing to inform surveyor 
to whom duty to supervise stowage 
of cargo was properly delegated with 
respect to charterer’s previous ex¬ 
periences with fire on similar voy¬ 
ages, and in not issuing special in¬ 
structions as to stowage to officers of 
steamship—The Venice Maru, DCN 
Y, 39 FSupp 349, affirmed, CC1, 
Consumers Import Co. v Kaw T asaki 
Kisen Kabushiki Kaisha, 133 F.2d 
781, affirmed Consumers Import Co. 
v. Kabushiki Kaisha Kawasaki Zos- 
enjo, 64 S.Ct 15, 320 US. 249, 88 L. 
Ed. 30. 

(2) In failing to make arrange¬ 
ments to have cargo shipped under 
deck after ship reached intermedi¬ 
ate port in voyage, or in failing to 
consult surveyor concerning deck 
cargo —The Venice Maru, D.C.N Y , 
39 F.Supp. 349, affirmed, CCA, Con¬ 
sumers Import Co v Kawasaki Kis¬ 
en Kabushiki Kaisha, 133 F2d 781, 
affirmed Consumers Import Co v. 
Kabushiki Kaisha Kawasaki Zosen¬ 
jo, 64 S.Ct. 15, 320 U.S. 249, 88 L.Ed. 
30. 
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to exoneration under the fire statute unless it was a 
cause of the fire and was the result of the neglect or de¬ 
sign of the owner personally; but deviation may subject 
a shipowner to liability for loss caused by fire occurring 
during such deviation. 

Deviation does not deprive the shipowner of his 
right to exoneration under the fire statute unless it 
was a cause of the fire, 81 and not even then, unless 
the deviation was the result of the neglect or design 
of the owner personally 82 Deviation may, however, 
subject a shipowner to liability for loss caused by 
fire occurring during such deviation, 83 unless he can 
affirmatively prove that the fire would have occurred 
in the absence of deviation 84 It has been held that, 
where the shipowner was under a duty to deliver 
the libelant’s cargo at an intermediate port on the 
voyage but negligently carried it on to a port be¬ 
yond, where it was destroyed by fire, the shipowner 
was not entitled to protection under the fire statute, 
particularly where by reason of such overcarriage 
libelants would have had a cause of action for dam¬ 
age had there been no fire. 85 

(4) Damages Arising from Independent 
Causes 

An action arising from independent acts of negligence 
on the part of the ship and from breach of a maritime 
duty in failing to enforce a general average contribution 
is not within the statutory exemption. 

An action arising from independent acts of negli¬ 
gence on the part of the ship and from breach of 
a maritime duty in failing to enforce a general 
average contribution is not within the statutory ex¬ 
emption. 86 

c. Persons and Property Entitled to Exemption 

(1) Personal liability 

(2) Ship and interests therein 


(1) Personal Liability 

The provision of the statute exempting the "owner 
of any vessel" exempts the owner in personam, but a 
carrier by vessel cannot secure exemption under such 
statute where he neither owns nor charters the vessel 
on which the fire occurred. A negligent master may be 
held personally liable, even if he is part owner of the 
ship. 

The provision of the Fire Statute, 46 U S C.A. § 
182, exempting the “owner of any vesselexempts 
the owner m personam, 87 but a carrier by vessel 
cannot secure exemption under such statute where 
he neither owns 88 nor charters 89 the vessel on which 
the fire occurred. The fact that a lighterage com¬ 
pany which was the carrier’s agent was exonerated 
from liability under the fire statute for damage to 
cargo resulting from a fire on its lighter caused 
by the negligence of the crew of the lighter does 
not relieve the carrier as principal from liability 
to the shipper 90 It is expressly provided, how¬ 
ever, by the Carriage of Goods by Sea Act, 46 
U S.C.A. § 1304(2) (b), that neither the carrier nor 
the ship shall be responsible for loss or damage 
arising or resulting from fire, unless caused by the 
actual fault or privity of the carrier. 

Master of the ship may be held personally liable 
for his own negligence ; 91 if he is also part owner 
of the ship, the negligent master may be held either 
in his capacity as master or as owner, 92 but other 
innocent part owners are exempted. 93 

(2) Ship and Interests Therein 

The statutory provision exempting "the owner of any 
vessel" also exempts the ship. 

The statutory provision exempting the “owner of 
any vessel” also exempts the ship, 94 and extinguish- 


81. US—Globe & Rutgers Fire Ins 
Co v U S, CCA.N.T, 105 F 2d 
160, certiorari denied 60 S.Ct 175, 
308 US. 611, 84 LEd. 511—The 
Ida, CCANY., 75 F2d 278. 

82. U S.—The Venice Maru, D C 1ST. 
Y., 39 FSupp 349, affirmed, C.CA, 
Consumers Import Co v. Kawasaki 
Kisen Kabushiki Kaisha, 133 F.2d 
781, affirmed Consumers Import 
Co. v. Kabushiki Kaisha Kawasaki 
Zosenjo, 64 S.Ct. 15, 320 U.S 249, 
88 LEd 30. 

Deviation by stowage on deck 

US—The Venice Maru, DC NY, 39 
FSupp. 349, affirmed, CCA, Con¬ 
sumers Import Co v Kawasaki 
Kisen Kabushiki Kaisha, 133 F.2d 
781, affirmed Consumers Import Co 
v. Kabushiki Kaisha Kawasaki 
Zosenjo, 64 SCt. 15, 320 US. 249, 
88 LEd. 30. i 


83. U S —The Ida, DCNY, 6 F 
Supp 992. 

58 C J p 405 note 57. 

84. US —The Indrapura, 3> C Or., 
171 F. 929 

85. US —Hoskyn & Co. v Silver 
Line, DCNY., 63 F.Supp 452, af¬ 
firmed, C.CA., 143 F.2d 462, cer¬ 
tiorari denied 65 SCt 116, 323 US 
767, 89 LEd 613. 

86. U.S—Heye v. North German 
Lloyd, DC.NY, 33 F 60, 2 LRA 
287. 

87. U S —Consumers Import Co v 
Kawasaki Kisen Kabushiki Kaisha, 
CC.ANY., 133 F.2d 781, affirmed 
Consumers Import Co. v Kabushiki 
Kaisha Kawasaki Zosenlo, 64 S.Ct 
15, 320 U.S. 249, 88 LEd. 30. 

88. US —Accmanto, Limited v 

Cosmopolitan Shipping Co, D.C 
Md., 99 F.Supp. 261. 

962 


Mass.—Hill Mfg Co. v. Boston, etc, 
R. Corp., 104 Mass 122, 6 Am R. 
202 . 

89. Mass —Hill Mfg Co. v. Boston, 
etc, R Corp., supra. 

58 C J. p 405 note 68. 

90. U.S.—Fyfe v. Pan-Atlantic S S 
Corp., CCA.NY., 114 F 2d 72, cer¬ 
tiorari denied Pan-Atlantic S. S 
Corp v. Fyfe, 61 S Ct. 319, 311 U. 
iS. 711, 85 LEd. 462 

91- U S.—Keene v. The Whistler, D. 
C Cal, 14 F.Cas No 7,645, 2 Sawy. 
348. 

92. U.S.—Keene v. The Whistler, su¬ 
pra, 

93. U.S—Keene v. The Whistler, su¬ 
pra. 

58 C J. p 405 note 72. 

94. U S.—Consumers Import Co. v. 
Kabushiki Kaisha Kawasaki Zos- 
enjo, N.Y., 64 S Ct. 15, 320 U.S. 249, 
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es maritime liens for cargo damage by fire not 
caused by the design or neglect of the owner; 95 
and one purchasing the ship after the fire is en¬ 
titled to enforce the ship’s exemption in proceedings 
in rem against her. 96 

Part owners. Where negligence appeared as to 
one part owner but not as to others, a libel against 
the ship has been dismissed. 97 

d. Vessels Used in Inland Navigation 

Prior to enactment of statutes expressly extending 
the fire-damage exemption to vessels navigating inland 
waters, the exemption could not properly be claimed 
with respect to such vessels. 

Under express statutory provision, the federal 
statute exempting shipowners from liability for 
fire now applies, inter alia, “to all vessels used on 
lakes or rivers or in inland navigation, including 
canal boats, barges, and lighters.” Prior to enact¬ 
ment of statutes expressly extending the fire-dam¬ 
age exemption to vessels navigating inland waters, 
and under earlier federal statutes excluding from 
the exemption vessels “used in rivers or inland 
navigation,” the exemption could not properly be 
claimed with respect to vessels navigating on wa¬ 
ters lying wholly within a single state, 98 but the 
fact that vessels constructed and used primarily for 
ocean navigation at times entered inland waters 
did not exclude them from the statutory exemp¬ 
tion. 99 

Navigation on Great Lakes was not inland nav¬ 
igation so as to exclude vessels sailing on them from 
the statutory exemption. 1 

Association extending carriage inland . The fact 
that shipowners had formed an association with 
other companies extending their business as car¬ 


riers into the interior was held not to deprive them 
of the exemption. 2 

e. Carriage by Land and Water 

The fact that merchandise is shipped under a through 
bill of lading covering land carnage will not of Itself 
deprive the water carrier of its right to the statutory 
exemption; but, where the through bill of lading express¬ 
ly or impliedly waives the exemption, the water carrier 
will be denied the right thereto. 

The fact that merchandise is shipped under a 
through bill of lading covering land carriage will 
not of itself deprive the water carrier of its right 
to the statutory exemption; 3 but, where the through 
bill of lading expressly or impliedly waives 
the exemption, the water carrier will be denied the 
right thereto 4 Under a through bill of lading 
reserving to carriers by water m respect of their 
“water carriage” the statutory exemption from lia¬ 
bility for fire, but excluding from the term “water 
carnage,” “lighterage in or across rivers, harbors 
or lakes, when performed by, or on behalf of, rail 
carriers,” the phrase “on behalf of” does not neces¬ 
sarily mean as agent of the railroad, 5 and a water 
carrier engaged in lighterage as an independent 
party but thereby performing a service which the 
railroad was obligated to perform for the shipper is 
acting “on behalf of” the railroad, 6 so that the water 
carrier in performing such lighterage service is 
within the exception of lighterage from the statutory 
exemption otherwise reserved, and can be held liable 
for damage from nonnegligent fire occurring on the 
lighter. 7 

§ 130. Hague Rules 

Under the Hague rules, the owner and operator of a 
ship cannot relieve himself of liability without showing 
that he exercised due diligence to make the ship sea¬ 
worthy at the commencement of the voyage; and the 


88 L-Ed 80—The President Wilson, 

DC Cal., 5 FSupp 684. 

58 C J. p 405 note 74. 

Contrary authority 

(1) Before the rule was definitely 
settled it was held m one decision 
that such provision must be read in 
pan materia with sections merely 
limiting: liability, and that, where the 
statutes are thus construed, the ship 
may remain liable in rem for fire 
damage occurring; without the own¬ 
er's desigrn or neglect, and that to the 
extent of his interest m the ship the 
nonnegligent owner may still be held 
—Kokusai Kisen Kabushiki Kaisha 
v. Texas Gulf Sulphur Co, C C.A 
Tex, 33 IT 2d 232, certiorari denied 
50 SCt 85, 280 U.S. 603, 74 LEd. 
648. 

(2) This decision in so far as it 
conflicts with the text rule has been 
expressly disapproved by the su¬ 


preme court of the United States — 

Consumers Import Co v. Kabushiki 

Kaisha Kawasaki Zosenjo, N.Y, 64 

SCt. 15, 18, 320 U.S. 249, 88 LEd 30 

95. U S.—'Consumers Import Co. v. 
Kabushiki Kaisha Kawasaki Zosen- 
jo, supra. 

96. U.S—Demmg v. The Rapid 
Transit, DC Wash, 52 F. 320 

97. U.S —Keene v The Whistler, D 
C Cal, 14 F.Cas No.7,645, 2 Sawy. 
348, 

98. U.S—Moore v. American 

Transp. Co , Mich, 24 How. 1, 16 L 
Ed 674. 

NC.—Woodhouse v. Cam, 95 NC 
113 

58 C.J. p 405 note 85. 

99. M.Y.—Knowlton v Providence, 
etc, SS. Co, 33 N Y Super. 370. 

58 C J. p 406 note 86. 
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1. US —-Moore v. American Transp 
Co., Mich, 24 How. 1, 38, 16 LEd. 
674 

2. Ga —Headrick v. Virginia, etc, 
Air Line R Co., 48 Ga. 545. 

3. N.Y.—D’Utassy v. Mallory SS 
Co, 147 NYS 313, 162 App Div. 
410, affirmed 119 N.E. 1040, 223 N. 
Y 592—Burke v. Gulf, etc., R Co, 
147 NYS 794 

4. US —Charles J. Webb Sons Co., 
Inc v. Mew Jersey Cent R. Co, C 
C.ANY., 36 F.2d 702—Schimmel v 
Mallory SS. Co, DC.NY, 30 F.2d 
735. 

5. US —'Schimmel v. Mallory SS. 
Co., supra. 

6. U.S —Schimmel v. Mallory SS. 
Co., supra. 

7. US —Schimmel v. Mallory SS 
Co., supra. 



§§ 130-131 


SHIPPING 


80 C.J.S. 


carrier is not relieved from liability for loss or damage 
arising from negligence in the care and custody of the 
cargo. 

Under the Hague rules providing that neither the 
carrier nor the ship shall be liable for loss or dam¬ 
age arising or resulting from unseaworthmess un¬ 
less caused by want of due diligence on the part 
of the carrier to make the ship seaworthy, and to 
secure that the ship is properly manned, equipped, 
and supplied, the owner and operator of a ship 
cannot relieve himself of liability without showing 
that he exercised due diligence to make the ship sea¬ 
worthy 8 at the commencement of the voyage 9 Un¬ 
der provisions to the substantial effect that if due 
diligence has been exercised, neither the carrier 
nor the ship shall be responsible for loss or damage 
arising or resulting from act, neglect, or default 
of the master, mariner, pilot, or the servants of the 
carrier in the navigation or in the management of 
the ship, the carrier is not relieved from liability 
for loss or damage arising from negligence in the 
care and custody of the cargo. 10 

§ 131. Limitation of Liability by Contract or 
Bill of Lading 

a. In general 

b. Construction, operation, and effect 

c. Loss of benefit of exceptions 

a. In General 

In order that an alleged contract may be effectfve to 
limit the liability of a carrier, the usual requisites of a 
valid contract must be present, and it must be shown 
that a contract for limitation was in fact made. 


In order that an alleged contract may be effective 
to limit the liability of a carrier, the usual requisites 
of a valid contract must be present, and it must be 
shown that a contract for limitation was m fact 
made, 11 as by the carrier’s special agreement with 
the shipper or his agent, 12 or by notice to the ship¬ 
per acquiesced m by him, 12 or by shipment of goods 
on the implied understanding that the shipment is 
subject to limitations customary in bills to be issued 
later, 14 or by the shipper’s ratification of terms of 
limitation not agreed to by him on delivery of the 
goods. 15 

The parties may properly incorporate statutory 
limitations of liability in the bill of lading, 16 or 
provide by appropriate stipulations in the contract 
of shipment that the carrier shall be entitled to ex¬ 
emptions specified by statutes which would not 
otherwise be applicable, 17 and they may also agree 
that statutory restrictions on the right to contract 
for exemption shall be applicable; 18 but it is not 
competent for the parties to agree that a statute 
which is declaratory of the rights and liabilities of 
shippers and carriers shall be inapplicable to a ship¬ 
ment falling within its purview 19 Where a par¬ 
ticular statute is incorporated in a bill of lading, 
the provisions of the statute prevail over other pro¬ 
visions of the contract. 20 Express contractual adop¬ 
tion of a specified statute is equivalent to a recital 
of its exemptions. 21 

Proximate cause . In order to secure exemption 
with respect to loss or damage from an excepted 
risk, it must be shown that such excepted risk was 


8. US —American Linseed Co. v. 
Norfolk & North American Steam 
Shipping- Co, DC NT, 32 F 2d 281. 

58 C J. p 108 note 38. 

9. US —W T. Lockett Co v. Cun- 
ard SS Co , D.C N.T., 21 F 2d 191. 

10. U S —W T Lockett Co. v. Cun- 
ard SS Co, supra. 

58 C J. p 408 note 40 

11. US—The Jeanie, Wash, 236 F 
463, 149 CC.A, 515 

58 C J. p 412 note 10. 

Provisions of hills of lading* held in¬ 
corporated by reference 

US—The I ns to, DC NT, 43 F 
Supp 29, alarmed, CCA, Middle- 
ton & Co (Canada) Limited v 
Ocean Dominion S. S Corp, 137 F 
2d 619, certiorari denied 64 S.Ct 
432, 320 U.S 802, 88 L Ed 484. 

12. US—Hus v Kempf, D C N.T, 
12 FCas No 5,943, 10 Ben. 231. 

58 C J. p 412 note 11. 

13. U.S —Mernman v The May 
Queen, D C La,, 17 F.Cas No 9,481, 
NewbAdm 464. 

58 C J. P 412 note 12, 


14. U S —Luckenbach SS Co. v. 
American Mills Co, CCALa, 24 
F.2d 704. 

15. N.T.—Rubens v. Ludgate Hill 
SS. Co., 20 NTS 481, 65 Hun 625. 

58 C J p 412 note 14. 

16. U.S —The Fred Smartley, Jr., C. 
CAVa., 108 F 2d 603, certiorari de¬ 
nied S. C. Loveland, Inc. v. Penn¬ 
sylvania Sugar Co, 60 SCt. 724, 
309 US. 683, 84 L Ed. 1027—Rav- 
enscroft v. U. S, CCAN.T., 88 F. 
2d 418, certiorari denied 57 S Ct. 
940, 301 U.S. 707, 81 L Ed 1361— 
Epstein v. U. S, DC NT, 86 F 
Supp 740—The Vale Royal, D C. 
Md, 51 F Supp 412 

Statutory exemptions from liability 
in general see supra §§ 126-129. 

17. U.S—Constable v. National SS. 
Co , NT, 14 S Ct. 1062, 154 U.S. 51, 
38 L.Ed. 903 

58 C J. p 412 note 17. 

Cargo carried on deck 
Parties may by bill of lading agree 
that Carriage of Goods by Sea Act 
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shall apply to cargo carried on deck 
—Globe Solvents Co v The Califor¬ 
nia, C C A.Pa , 167 F 2d 859, certio¬ 
rari denied 69 SCt. 67, 335 US 844, 
93 LEd. 394—Waterman S. S Corp. 
v. U. S. Smelting, Helming & Mm. 
Co., CCALa., 155 F2d 687, certio¬ 
rari denied 67 S Ct. 115, 329 U S 761, 
91 LEd 656—Uniao De Transporta- 
dores Para Importacao E Comercio, 
Ltda v. Companhia De Navegacao 
Carregadores Acoreanos, D C N T, 84! 
F Supp 582. 

ia U.S.— 1 The Cornelia, DC^.Y., 
15 F.2d 245. 

58 C J- p 412 note 18. 

19. N T.—Straus v. Canadian Pac. 
R Co., 234 N.T.S 622, 134 Misc. 
439. 

Power to limit liability see infra & 
132. 

20. U S —Epstein v. U S , D.C N.T., 
86 F.'Supp 740—The Vale Royal, D. 
CMd, 51 F Supp. 412. 

21. U.S.—The Manitoba, D.C.N.Y, 
104 F. 145 

58 CJ. p 412 note 20 % 
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the proximate cause of damage. 22 If reasonable 
doubt exists as to whether damage arose from the 
excepted peril, exemption will be denied. 23 Proof 
that loss occurred from an unknown cause will not 
excuse the carrier. 24 

b. Construction, Operation, and Effect 

As a general rule, restrictions on a water carrier's 
liability m contracts drawn by it are strictly construed 
against the carrier. 

While contractual provisions limiting the carrier’s 
liability will be given a reasonable interpretation, 25 
in accordance with the presumed intent of the par¬ 
ties, 26 in the light of the applicable circumstances, 27 
as a general rule, restrictions on a water carrier’s 
liability m contracts drawn by it are construed 
strictly against the carrier and in favor of the 
shipper. 28 Exceptions relieving carriers from lia¬ 
bility for loss resulting from “other” causes or cir¬ 
cumstances have been construed as merely adding a 
penumbra of meaning to specified risks 29 so as to 
include similar things not literally covered. 30 

Where loss occurs from an excepted peril, the 
ship is prima facie excused, 31 if seaworthy, 32 and 
can be held liable only on affirmative proof of its 
negligence as efficient cau-se of the loss. 33 In other 
words, where the carrier shows that damage arose 
from an excepted cause, and there is no evidence 
either way as to negligence, exemption will be 
granted. 34 


In the absence of express stipulation to such ef¬ 
fect, exemptions are never construed to include 
negligence 35 or other default 36 of the carrier Ex¬ 
ceptions in bills of lading are not to be construed 
as affecting the implied warranty of seaworthiness 
at the commencement of the vojage unless that in¬ 
tention clearly appears, 37 but rather as applying only 
to matters arising after commencement of the voy¬ 
age. 38 General rules govern as to construction of 
particular clauses relating to unseaworthiness 39 It 
has been held that stowage of cargo m a part of the 
ship unfit to carry the cargo stowed there renders 
the ship unseaworthy quoad such cargo so as to 
make contractual exceptions unavailable. 40 

c. Loss of Benefit of Exceptions 

(1) In general 

(2) Carrier’s negligence 

(3) Deviation 

(4) Unseaworthiness 

(5) Waiver or estoppel 

(1) In General 

Where damage arises from the carrier's breach of 
contract it will be denied the benefit of exceptions other¬ 
wise available. 

Where damage arises from the carrier’s breach 
of contract 41 by a departure from the agreed method 
of transportation, 42 such as the omission to cover 
goods with tarpaulins 43 or stowing goods above 


22. U-S—The G R. Booth. Cal., 10 
SCt 9, 171 U.S. 450, 43 LEd 234 

58 C J. p 417 note 95 

23. N.Y.—Corn Products Refining 
Co. v Norton, 236 N.Y S. 700, 135 
Misc 238. 

24. U.S—The Lennox, DCNY, 90 
F 308. 

Tenn.—Turney v. Wilson, 7 Yerg. 

340, 27 Am.D 515. 

58 C J. p 417 note 97. 

25. U.S —The Cardiganshire, D C 
Cal, 9 F 2d 416—Middle East Agen¬ 
cy v. The John B Waterman, D C 
NY., 86 FSupp 487. 

Provisions construed 

Large pieces of machinery which 
were shipped on skids, not cased or 
crated, were “packages** withm limi¬ 
tation of liability provisions of bill 
of lading.—Middle East Agency v. 
The John B Waterman, supra, 

28. NT Y.—Spinetti v Atlas SS. Co , 
80 NY. 71, 36 AmR 579 . 

27. U S.—The Cardiganshire, 3>.C. 
Cal, 9 F.2d 416. 

28. U S —Smith, Kirkpatrick & Co, 
v Colombian S S Co., C.C.A Canal 
Zone, 88 F2d 392 

58 C.J. p 413 note 28. 


Exception held too general to excuse 
carrier from liability 

U S —Spreckles Sugar Co v. South 
Atlantic S S Line, D C G-a., 49 F. 
Supp 714 

29. US—The Poznan, DCNY, 276 
F 418. 

3D. U.S—The Poznan, supra. 

31 . U.S —The Florinda, DCNY, 31 
F.2d 262, certiorari denied 49 S Ct. 
514, 279 US 874, 73 LEd 1009. 

58 CJ p 413 note 29 

32. U S.—The Thomas P. Beal, C C. 
AJNJ., 11 F 2d 49—Kaufer Co. v. 
Luckenbach SS. Co, DC Wash, 284 
F. 160 

33. US—The Maryland, DCNY., 
19 FSupp 505. 

58 CJ. p 413 note 31. 

34. US —The J L. Luckenbach, D C. 
Cal, 209 F. 142 

58 CJ p 413 note 32. 

35. US.—The Toronto, N.Y, 174 F. 
632, 98 CCA. 386 

36. U S.—The Toronto, supra. 

37. U.S.—Franklin Fire Ins. Co. v. 
Royal Mail Steam Packet Co., C.C. 
A.NY-, E>8 F 2d 175, certiprari de¬ 
nied Royal Mail Steam Packet Co. 

?$5 


v Franklin Fire Ins. Co, 53 S.Ct. 
82, 287 US. 630, 77 LEd. 546 

58 C.J p 413 note 35. 

38. US —The Indrapura, D C Or., 
178 F. 591, affirmed 190 F 711, 112 
CCA. 351. 

39. U S —The Fred Smartley, Jr, C. 
CAYa, 108 F 2d 603, certiorari de¬ 
nied S C. Loveland, Inc. v Penn¬ 
sylvania Sugar Co., 60 S Ct. 724, 
309 U S. 683, 84 LEd. 1027. 

58 C.J p 413 note 38. 

40. US.—The Thomas P. Beal, CO. 
ANJ., 11 F 2d 49. 

41. U S.—Pioneer Import Corp. v. 
The Lafcomo, CCA.NY, 159 F.2d 
654, certiorari denied Black Dia¬ 
mond Lines v Pioneer Import 
Corp, 67 SCt. 1310, 331 U.S 821, 91 
LEd. 1838 

58 C.J. p 414 note 49. 

42. US—The Lafcomo, D.CNY., 64 
FSupp 529, modified on other 
grounds, C.C.A, Pioneer Import 
Corporation v. The Lafcomo, 159 
F.2& 654, certiorari denied Black 
Diamond Lines v. Pioneer Import 
Corp., 67 S.Ct. 1310, 331 US. 821, 
91 L.Ed 1838. 

43. U.S.—Pioneer Import Corp v 
The Lafcomo, CCA N.Y, 159 F 2d 
654, certiorari denied Black Dia- 
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deck when obligated to stow them below, 44 it will 
be denied the benefit of exceptions otherwise avail¬ 
able, 

(2) Carrier’s Negligence 

An exemption sought with respect to damage arising 
from excepted risks will be denied where it appears that 
negligence of the carrier contributed to the loss. 

Exemption sought with respect to damage arising 
from excepted risks will be denied where it appears 
that negligence of the carrier contributed to the 
loss 45 Thus, exceptions otherwise applicable do 
not relieve the carrier from liability for damage 
resulting from negligence in the stowage, 46 care, 47 
or custody 48 of cargo. 

(3) Deviation 

Voluntary and wrongful deviation deprives the car¬ 
rier of the benefit of contractual limitations of liability. 

Voluntary and wrongful deviation abrogates the 


shipping contract, 49 at the shipper’s option, 50 and 
deprives the carrier of the benefit of contractual 
limitations on liability, 01 such as exceptions relative 
to particular risks or causes of loss, 52 limitations 
tolling time for suit, 53 and limitations as to value. 54 
The contract and its limitations of liability remain 
in full force and effect where the claim of action¬ 
able deviation is not sustained, 55 as where the devia¬ 
tion was involuntary, 56 as where it was necessary 
to depart from the usual route to save ship, crew, 
and cargo from destruction at sea ; 57 or was justifi¬ 
able, 58 as under general usage 59 or particular con¬ 
tract provisions 60 

It has been held that deviation deprives the ship¬ 
owner of the benefit of contractual exceptions unless 
it affirmatively appears that the loss would have 
occurred if there had been no deviation, 61 and that 
a trivial deviation causing no damage will not de¬ 
prive the carrier of the benefit of contractual ex¬ 
ceptions. 62 Deviation caused by unseaworthiness 


’ mond Lines v. Pioneer Import 
Corp, 67 SCt. 1310, 331 US. 821, 
91 L Ed 1838 

44. U S —The Sarnia, C C A.N Y., 
278 P 459, certiorari denied 42 S 
Ct 382, 258 US 625, 66 L Ed. 797. 

45. US —Pioneer Import Corpora¬ 
tion v The Laf como, C C A N Y , 
138 F 2d 907, certiorari denied 
Black Diamond Lines v. Pioneer 
Importing Corp, 64 SCt. 523, 321 
US 776, 88 LEd. 1063—Imperial 
Sugar Co v Bright Star S S Co, 
D C Tex., 92 P Supp 693—The West 
Arrow, DCNY., 7 FSupp 827, 
modified on other grounds, CCA, 
80 F.2d 853—General Electric Co- 
v. Argonaut S S. Line, PC NY, 7 
FSupp. 710. 

58 C J p 414 note 53. 

Power to stipulate against liability 
for negligence see infra § 132 b. 

46. US—The Vallescura, N.Y., 55 
SCt. 194, 293 US 296, 79 L.Ed. 
373—Pioneer Import Corporation v 
The Lafcomo, CCANY, 138 F2d 
907, certiorari denied Black Dia¬ 
mond Lines v. Pioneer Import 
Corp, 64 S.Ct 523, 321 US. 776, 88 
L Ed. 1063—Atlantic Sugar Re¬ 
fineries v Royal Mail Steam Pack¬ 
et Co, C.CANY, 47 F 2d 880— 
The Ensley City, DCMd, 71 F 
Supp. 444, affirmed, C A, Isthmian 
S. S Co. v. Martin, 170 F 2d 25 

58 C.J p 414 note 54 

47. US.—The Vallescura, NY., 55 
SCt. 194, 293 U.S 296, 79 LEd 
373—The Ensley City, DCMd, 71 
F.Supp. 444, affirmed, CCA, Isth¬ 
mian S S Co v Martin, 170 F 2d 
25—Pioneer Import Corp v. The 
Lafcomo, DCN.Y, 49 FSupp 559, 
affirmed, CCA,, 138 F2d 907, cer¬ 


tiorari denied Black Diamond Lines 
v Pioneer Import Corp., 64 S Ct 
523, 321 US 766, 88 LEd. 1063 
58 CJ. p 415 note 55. 

Care throughout voyage 

The carrier’s duty to give proper 
care to cargo under the Harter .Act 
regardless of stipulations attempt¬ 
ing to relieve it of such duty con¬ 
tinues throughout the voyage — 
Knott v. Botany Worsted Mills, N Y , 
21 SCt 30, 179 US 69, 45 LEd 90— 
The Skipton Castle, Cal, 243 F 523, 
156 CC.A. 221. 

48. US —The Milwaukee Bridge, D 

C. SD, 15 F2d 249, affirmed, CC 
A., 26 F 2d 327, certiorari denied 
Moore v. U. S , 49 S Ct 31, 278 U S 
632, 73 LEd. 550. 

49. U S —France v. French Overseas 
Corp., NY, 48 SCt. 516, 277 US 
323, 72 LEd 901 

58 C J p 415 note 60. 

50. U.S.—Sidney Blumenthal & Co , 
Inc v U S, DC.N.Y, 21 F 2d 798, 
reversed on other grounds, CCA, 
30 F 2d 247, certiorari denied Ad¬ 
miral-Oriental Line v. U S., 49 S 
Ct 345, 279 US 847, 73 LEd 991 

58 CJ. p 415 note 61. 

51. U S —U. S v. City of New York, 

D. CNY, 8 F2d 270—The City of 
Brunswick, D C Mass., 4 F Supp 
908. 

58 CJ p 415 note 62 

52. U S —The He de Sumatra, D.C N 
Y, 286 F 437 

58 C J p 415 note 63. 

53. U.S—Sidney Blumenthal & Co., 
Inc v. U S DC.N.Y, 21 F 2d 798, 
reversed on other grounds, C C.A, 
30 F 2d 247, certioran denied Ad¬ 
miral-Oriental Line v U S, 49 S 
Ct 345, 279 US 847, 73 LEd 991. 
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Limitations tolling time for suit gen¬ 
erally see infra § 136. 

54. U S —Niles-Bement-Pond Co v 
Dampkiesaktieselskabet Balto, C C. 
ANY, 282 F 235 

58 C.J p 415 note 65 

Limitations as to value generally see 
infra § 137 

55. U'S—Lagerloef Trading Co., 
Inc. v. U S, DCNY, 43 F.2d 871. 

58 C.J p 415 note 66. 

56. U.S.—France v. French Overseas 
Corp, NY, 48 SCt 516, 277 US 
323, 72 L Ed 901—Venezuelan Meat 
Export -Co v. U S, DCMd, 12 F. 
Supp 379 

57. U.S —The Turret Crown, CCA 
NY, 297 F 766, certioran denied 
Commonwealth SS Co v Patent 
Vulcanite Roofing Co, 44 S.Ct 403, 
264 US. 591, 68 LEd 865. 

58. U.S—Hostetter v. Park, Pa, 11 
SCt. 1, 137 U.S 30, 34 LEd 568 

Deviation held not excused 

U S —The City of Brunswick, D.C. 
Mass., 4 FSupp 908 

59. U S —Hostetter v. Park, Pa., 11 
SCt. 1, 137 US 30, 34 LEd. 568. 

58 CJ p 415 note 70. 

60. U.S —Sheldon v. Hamburg 
Amenkamsche Packetfahrt-Actien- 
Gesellschaft, CC.A.N.J., 28 F.2d 
249 

58 C.J. p 415 note 71. 

Stipulations expressly permitting de¬ 
lay see infra § 133. 

61. U S —Globe Nav Co. v. Russ 
Lumber, etc., Co., D.C Cal., 167 F. 
228. 

62. U.S—The Catenna Gerolimich, 
DCNY., 43 F.2d 248, affirmed, C. 
C.A, 54 F 2d 1080. 

58 C.J. p 416 note 74. 
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displaces the contract of affreightment only in so 
far as damage is caused by the unseaworthiness; 63 
or, in other words, the carrier is denied the benefit 
of contractual exceptions because of the. unsea- 
worthiness and not because of an involuntary devia¬ 
tion resulting therefrom. 64 

(4) Unseaworthiness 

An exemption sought with respect to excepted risks 
will be denied where it appears that unexcepted unsea- 
worthiness of the ship contributed to the loss or damage. 

An exemption sought with respect to excepted 
risks will be denied where it appears that unex¬ 
cepted unseaworthmess of the ship contributed to 
the loss or damage. 65 Unseaworthmess of the ship 
does not preclude exemption from liability for dam¬ 
age resulting from a cause wholly distinct from un¬ 
seaworthiness and excepted by the parties. 66 

Diligence. A shipowner failing in the statutory 67 
or contractual 68 duty to exercise diligence to fur¬ 
nish a seaworthy ship is precluded from securing 
the benefit of contract exemptions from loss. 
Whether or not due diligence has been exercised 
will depend on the particular circumstances in¬ 
volved 69 Where the carrier fails to exercise due 
diligence to have the vessel properly manned, and 
damage to cargo results from incompetence of em¬ 
ployees aboard ship, the carrier will be denied the 


benefit of contractual limitations. 70 

Where specific exception as to loss resulting from 
unseaworthmess is by contract provision dependent 
on the shipowner’s exercise of due diligence, fail¬ 
ure to exercise due diligence deprives the owner 
of the benefit of such exception. 71 

(5) Waiver or Estoppel 

Contractual exceptions or limitations of liability are 
subject to defeat by waiver or estoppel. 

Contractual exceptions or limitations as to lia¬ 
bility are subject to defeat by waiver 72 or estoppel. 73 
Waiver is a question of intention 74 

§ 132. - Power to Limit 

a. In general 

b. Exceptions relieving carrier from neg¬ 

ligence 

c. Unseaworthiness 
a. la General 

Within the restrictions prescribed by legislation and 
public policy, a common carrier of goods by water may 
by contract limit its liability for loss. 

A common carrier of goods by water may by 
contract limit its liability for loss, 75 but, the con¬ 
tract must be within the restrictions prescribed by 
legislation and public policy, 76 and contractual ex- 


63. U.S—France v. French Overseas 
Corp, N’T., 48 S.CL 516, 277 US 
323, 72 L Ed. 901. 

64. US —France v French Overseas 
Corp , supra. 

65. US —The West Arrow, D C.2ST 
T, 7 F Supp 827, modified on other 
grounds, CCA., 80 F2d 853—The 
City of Brunswick, I> C Mass , 4 F. 
Supp. 908 

58 CJ. p 416 note 78. 

Power to stipulate against liability 
for unseaworthmess see infra § 
132 c. 

XTnseaworthiness alone displaces 
contract of affreightment only in so 
far as damage is caused by the un- 
seaworthiness of vessel —The Maui, 
CCA.Cal., 113 F.2d 1018, certiorari 
denied John Demartmi Co. v The 
Maui, 61 SCL 317, 311 US. 709, 85 L 
Ed 463, 

66. U.S.—Venezuelan Meat Export 
Co v. U. S., D.C.Md, 12 FSupp. 
379. 

58 CJ. p 416 note 90. 

67. U S.—France v. French Overseas 
Corp., N’T, 48 S Ct. 516, 277 U.S. 
323, 72 LEd. 901. 

58 C J. p 416 note 83. 

Statutory duty as to diligence with 
respect to seaworthiness see supra 
S 127. 

68. U.S.—Warner Sugar Refining 


Co. v. Munson SS Line, DON'T, 
23 F 2d 194, affirmed, CCA, 32 F 
2d 1021—The Willowpool, D.CN 
Y., 12 FSupp 96, affirmed, CCA, 
John W. Higman & Co v The 
Willowpool, 86 F.2d 1002. 
Agreement making Harter Act appli¬ 
cable 

Where the parties have agreed that 
the Harter Act shall be applicable 
in a case where it would not apply 
without such agreement, m order to 
secure the benefit of contractual ex¬ 
ceptions the shipowner must show 
exercise of due diligence to make the 
ship seaworthy.—Warner Sugar Re¬ 
fining Co. v. Munson SS Line, DCN 
Y., 23 F 2d 194, affirmed, CC.A, 32 F. 
2d 1021. 

69. US.—Warner Sugar Refining 
Co v Munson SS Line, supra. 

58 CJ. p 416 note 85 

70. US.—U. S v. U. S Steel Prod¬ 
ucts Co, D.CN.Y., 27 F.2d 547. 

58 C J. p 416 note 86. 

71. U.S—Warner Sugar Refining Co. 
v. Munson SS Line, DCNY., 23 
F.2d 194, affirmed, C.CA, 32 F.2d 
1021. 

72. U.S.—The Jeanie, Wash, 236 F. 
463, 149 C.CA 515. 

58 C J. p 417 note 92. 

73. U.S.— 1 The Carso, CCAN.Y., 53 
F.2d 374, certiorari denied Naviga- 

967 


zwne Libera Triestina v MolmelJi, 
Giannusa & Rao, Inc, 52 S Ct. 140, 
284 US. 679, 76 LEd. 574. 

58 CJ P 417 note 93. 

Where bills of lading contain false 
statements to the knowledge of the 
issuing carrier, and where the ship¬ 
per in good faith relies and acts 
thereon, the carrier may be denied 
the benefit of limitations contained 
in such bills.—'Switzerland General 
Ins. Co of Zurich v. Navigazlone 
Libera Triestma, S A, C.C A N.Y., 
91 F 2d 960—58 CJ. p 412 note 15, p 
417 note 93 [a]. 

74. U S.—The General G. W. Goeth- 
als, 3> C.N.Y., 298 F 933, affirmed, 
CCA, 298 F 935, certiorari denied 
45 S.Ct 94, 266 US 610, 69 L.Ed, 
466 

58 C.J. p 417 note 94. 

75. U S —The Margaret Lykes, D.C. 
La, 57 F.Supp 466 

58 CJ. p 409 note 43 

Attempted limitation held ineffectual 

La—Fassett v Ruark, 3 LaAnn 694. 

76. U S —The Monte Iciar, CCA. 
Pa, 167 F.2d 334—Smith, Kirkpat¬ 
rick & Co. v. Colombian S S Co, 
C.C ACanal Zone, 88 F2d 392— 
Koppers Connecticut Coke Co. v. 
James McWilliams Blue Line, L C 
jST.Y, 18 FSupp 992, affirmed, C.C 
A, 89 F 2d 865, certiorari denied 
James McWilliams Blue Line v. 
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ceptions contrary to statute are void. 77 The limita¬ 
tion must be just and reasonable, 78 and whether it 
will be sustained necessarily depends on the facts 
m each particular case. 75 * Where the liability of I 
the vessel is limited by a condition impossible of 
execution, such condition becomes nugatory, and 
the general liability of carriers for the nondelivery J 
of freight attaches 80 Although a stipulation for t 
exemption from liability be m part m contravention ; 
of law, such portion as is otherwise valid may be 
enforced 81 where it is capable of separation 82 

Exceptions or limitations of liability in bills of j 
lading are subject to the provisions of the Car¬ 
nage of Goods by Sea Act, 82 and any exceptions or 
limitations m con diet therewith are invalid and of 
no effect. 84 


The Harter Act was enacted for the purpose of 
prohibiting contracts restricting the earners’ lia¬ 
bility in certain particulars. 85 It is confined to the 
liabilities and immunities of carriers to shippers of 
merchandise, 86 it does not apply to shipments be¬ 
tween foreign ports, 87 but it does apply to all ves¬ 
sels, domestic or foreign, engaged m transporting 
cargo to a United States port, whether hailing from 
a domestic or a foreign port 88 Provisions of the 
Harter Act expressly forbidding contractual excep¬ 
tions relieving the carrier from liability for its 
negligence with respect to care and custody of car¬ 
go, have been held applicable to special, 89 as well as 
to common, 90 carriers; but inapplicable to private 
carriers, 91 as where goods are carried under a 


Koppers Connecticut Coke Co, 58 
SCt 25, 302 US 706, 82 L Ed 515 
—The An sal do San Giorgio I, DC 
NT., 3 F Supp 579, reversed on 
other grounds, CCA, 73 F 2d 40, 
affirmed The Ansaldo San Giorgio I 
v Rhemstrom Bros Co, 55 S Ct 
483, 294 US 491, 79 L Ed 10X6 
Mass —Cunningham Leather Co v 
American-Hawanan S S Co, 1S9 
NE 98, 2S5 Mass 232 
NT—M & T Trust Co v Export 
S S Corporation, 186 N,E 214, 2G2 
N.Y 92 

77. US —Swift v Furness, Withy & 
Co, Ltd, DC Mass, 87 F. 345 

58 C J p 409 note 47. 

78. U S —Liverpool, etc , Steam Co 
v Phemx Ins. Co , N Y., 9 S Ct 469, 
129 US 397, 32 LEd. 758—Smith, 
Kirkpatrick & Co v Colombian S. 
S Co, C C A-Canal Zone, 88 F.2d 
392—The Ansaldo San Giorgio I, 
DCNY, 3 FSupp 579, reversed on 
other grounds, CC.A., 73 F2d 40, 
affirmed The Ansaldo San Giorgio 
I v. Rhemstrom Bros. Co, 55 S Ct 
483, 294 US. 494, 79 LEd 1016 

Mass —Cunningham Leather Co v 
Amencan-Hawanan S. S. Co, 189 
NE 98, 285 Mass 232 

79. U S —Smith, Kirkpatrick & Co 
v Colombian S S. Co, C C A.Canal 
Zone, 88 F2d 392. 

80. U S —Turnbull v. Citizens* Bank, 
CCLa, 16 F. 145, 4 Woods 193. 

81. US—The Prussia, DC N.Y, 88 
F 531, affirmed 93 F 837, 35 CCA 
625, certiorari denied 19 S Ct 885, 
174 US 803, 43 LEd 1188 

82. U S —Venezuelan Meat Export 
Co. v. U S, D.CMd, 12 F Supp 
379. 

83^ U S.—General Foods Corp. v 
The Troubador, DC NY, 98 F 
. i Supp. 207—George F Fettmos, Inc , 

' v. American Export Lines, D.C.Pa, 

' 68 FSUpp. 759. Affirmed, CC.A, 

' 159 F.fcd 247—Export S S Corp v 

. American Ins. Co., Newark, N. J., 


DCNY, 26 F Supp 79, reversed 
on other grounds, CCA, 106 F 2d 
9, opinion adhered to 108 F 2d 1013, 
certiorari denied American S S. 
Owners Mut Protection and In¬ 
demnity Ass'n v Export S S Corp 
and American Export Lines, 6U S 
Ct 809, 309 US 6S6, 84 LEd 1029 
Printed provision of bill of lading 
Any attempt by carrier to modify 
the limitation provisions of the stat¬ 
ute through a printed provision of a 
bill of lading should be carefully 
scrutinized by the courts—Middle 
East Agency v The John B Water¬ 
man, DC.N.Y., 86 F Supp. 487. 

84. US —General Foods Corp v 
The Troubador, DC N.Y, 98 F 
Supp. 207—Export S S Corp. v. 
American Ins. Co, D C N.Y., 26 F 
Supp. 79, reversed on other 
grounds, CCA, 106 F 2d 9, opinion 
adhered to 108 F 2d 1013, certiorari 
denied American S S Owners Mut 
Protection and Indemnity Ass’n v 
Export S. S Corp. and American 
Export Lines, 60 SCt. 809, 309 US 
686, 84 LEd. 1029. 

Liability for failure to deliver goods 
Bill of lading issued by berth agent 
of vessel time chartered to War Ship¬ 
ping Administration was invalid in 
so far as it purported to relieve the 
United States from liability for fail¬ 
ure to deliver the goods.—Epstein v 
U S, DC.N.Y, 86 F Supp 740. 

Both-to-Blame clause in hiH of 
lading, providing that in event of col¬ 
lision, cargo- owners will indemnify 
carrying ship owner against liability 
to other ship for claim of such cargo 
paid or payable by other ship and set 
off, recouped, or recovered by such 
ship as part of its claim against car¬ 
rying ship, was invalid by pre-exist¬ 
ing law as well as Carriage of Goods 
by Sea Act providing that any clause 
relieving the carrier from liability 
in connection with the goods was null 
and void and of no effect—‘U. S v 
Farr Sugar Corp., CANY., 191 F.2d 

968 


370, affirmed U S v Atlantic Mut 

Ins Co, 72 SCt 666, 343 US. 236, 

96 LEd - 

85. US—The Delaware, NY, 16 S. 
Ct, 516, 161 U S 459, 40 L Ed 771- 
Tan Hi v U S, DCCal, 94 F. 
Supp 432—The Willdomino, CCA 
NJ, 300 F 5, affirmed 47 S.Ct. 261, 
272 US 718, 71 LEd 491. 

Statutory exemptions under Harter 
Act see supra §§ 127, 128 

86. Wash—Heino v Libby, 205 P 
854, 116 Wash. 148. 

58 C J. p 409 note 49. 

87. U S—Louis-Dreyfus v. Paterson 
Steamships, Ltd, D.CNY, 35 F 2d 
353, reversed on other grounds, C 
CA, 43 F 2d 824, 72 A L R 242. 

N X. —Strauss v. Canadian Pac It. 
Co, 173 NE 564, 254 NY. 407, 416. 

58 C J- p 409 note 50. 

88. U S.—Knott v. Botany Worsted 
Mills, N.Y, 21 SCt. 30, 179 US 69, 
45 LEd 90—The Ferncliff, D C Md , 
22 FSupp 728, certified questions 
answered 59 S Ct 615, 306 U S. 444, 
83 LEd 862, affirmed, CCA., 105 
F.2d 1021. 

89. U S.—Bolton Steam Shipping 

Co. v. Crossman, D.CN.Y., 206 F. 
183. 

30. U S —Bolton Steam Shipping 
Co. v. Crossman, supra 

91. U S.—Koppers Connecticut Coke 
Co v. James McWilliams Blue 
Line, CCAN.Y, 89 F 2d 865, cer¬ 
tiorari denied James McWilliams 
Blue Line v. Koppers Connecticut 
Coke Co., 58 SCt 25, 302 US. 706, 
82 LEd. 545—The Nat Sutton, C 
CA.NY, 62 F 2d 787, amended 
on other grounds, C.CA, In re W. 
B. Hedger Co., 63 F 2d 1021—Amei> 
lean Agr. Chemical Co. v. O'Donnell 
Transp. Co, D.CN.Y, 62 FSupp. 
239—The Ferncliff, D C.Md., 22 F. 
Supp. 728, certified questions an¬ 
swered Smith v. The Ferncliff, 59 
SCt 615, 306 US 444, 83 L.EJd 
862, affirmed, C.C.A, 105 F.2d 1021 
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charter party by which the whole ship is de¬ 
mised, 92 unless the parties expressly so agree. 93 

b. Exceptions Relieving Carrier from Negli¬ 
gence 

Unless authorized by statute, the general rule is that 
a carrier lacks power to contract itself out of responsi¬ 
bility for the negligence of itself and its employees. 

Unless authorized by statute, 94 the general rule 
is that a carrier lacks power to contract itself out 
of responsibility for the negligence of itself and its 
employees, 95 as in the case of negligence of mas¬ 
ter and crew, 96 or of stevedores 97 in the employ of 
the carrier, as where the contract attempts to re¬ 
lieve the carrier from liability for negligent navi¬ 
gation. 98 Stipulations exempting the carrier from 


liability for its negligence have been held void as 
contrary to public policy, 99 and general principles 
of maritime law. 1 

In view of the provision of the Harter Act ex¬ 
empting shipowners diligent as to seaworthiness 
from liability for loss resulting from negligence m 
the navigation or management of the ship, a con¬ 
tractual stipulation relieving the carrier with respect 
to such negligence is not invalid under the act 2 
Under the provision of the act dealing primarily 
with stipulations as to seaworthiness and further 
prohibiting agreements lessening the obligations of 
the shipmaster and other agents of the carrier 
carefully to handle, stow, care for, and deliver the 
cargo, stipulations relieving the carrier from lia¬ 
bility for negligence m such respects are invalid. 3 


—The Northern No 29, D C N.T., 15 
FSupp 543, reversed on othei 
grounds, CCA, Flat-Top Fuel Co 
v Martin, 85 F.2d 39, certiorari de¬ 
nied 57 SCt 110, 299 US 585, 81 
LEd 431 

58 C J. P 409 note 55. 

The judicially determined inappli¬ 
cability of Harter Act to private car¬ 
riers is consistent with legislative 
policy to free marine commerce from 
hampering conditions m marine bills 
of lading purporting to exempt ship 
from liability only if its inapplica¬ 
bility is restricted to original parties 
to contract of private carnage and 
those who have knowledge or notice 
thereof—The Ferncliff, D C Md , 22 
F.Supp 728, certified Questions an¬ 
swered Smith v The Ferncliff, 59 S 
Ct. 615, 306 U.S. 444, 83 LEd. 862, 
affirmed, CCA., 105 F.2d 1021. 

92. U.S—Pan-American Trading Co. 
v. Franquiz, D C Fla., 8 F 2d 500 

58 CJ p 409 note 56. 

93. U.S—Koppers Connecticut Coke 
Co v James McWilliams Blue 
Line, C.C ANY, 89 F 2d 865, cer¬ 
tiorari denied James McWilliams 
Blue Line v Koppers Connecticut 
Coke Co, 58 SCt. 25, 302 US 706, 
82 LEd 545. 

94. TJ S —Fyfe v Pan-Atlantic S S 
Corp., CCA.NY., 114 F 2d 72, cer¬ 
tiorari denied Pan Atlantic S S. 
Corp. v. Fyfe, 61 SCt. 319, 311 U. 
S 711, 85 LEd 462 

95. U.S—Globe Solvents Co. v The 
California, CCAPa, 167 F.2d 859, 
certioran denied 69 SCt 67, 335 
U.S. 844, 93 LEd 394—The Monte 
Iciar, CCAPa, 167 F.2d 334— 
Mackey v. U S, D.C N.Y, 83 F. 
Supp. 14, affirmed, C A., 197 F.2d 
241—The Ferncliff, DCMi, 22 F. 
Supp. 728, certified questions an¬ 
swered Smith v. The Ferncliff, 59 
S.Ct. 615, 30*6 U.S 444, 83 L.Ed. 
862, affirmed, C.C.A, 105 F2d 1021 
—Daisy Philippine Underwear* Co. 

; v. U S. Steel Products Co., D.ON 


Y, 11 F.Supp. 175, affirmed, C.C.A , 
U S Steel Products Co v Ameri¬ 
can & Foreign Ins Co , 82 F 2d 752 
—The Harry Luckenbach, D C N Y , 
8 FSupp 507 

La.—American Cotton Co-op. Ass'n v 
New Orleans & Vicksburg Packet 
Co., 157 So 733, 180 La 836. 

58 C J p 409 note 63. 

Negligence as depriving earner ot 
exceptions see supra § 131 c f2) 
Lighter's employees 

A mam earner may not stipulate 
away liability to shipper for loss due 
to negligence of a lighter's employees 
if the lighterage is a job undertaken 
by the carrier—Fyfe v. Pan-Atlantic 
S. S. Corp, CC.A.N.Y, 114 F.2d 72, 
certiorari denied Pan Atlantic S S 
Corp. v. Fyfe, 61 S.Ct 319, 311 US 
711, 85 LEd. 462 

Stipulation, for delivery from ship's 
side has been held valid and not an 
attempt to exempt liability for neg¬ 
ligence —Bonura v United Fruit Co, 
110 So. 86, 162 La 53. 

96. U S.—The Mary F Barrett, D C 
Pa., 270 F 618, reversed on other 
grounds, C C.A, 279 F. 329 

58 C.J. p 410 note 64 

Prior to Harter Act, common car¬ 
rier by sea could not exempt him¬ 
self from liability to cargo owner 
for damages caused by negligence of 
master or crew.—Aktieselskabet Cuz¬ 
co v The Sucarseco, NY., 55 S Ct 
467, 294 US 394, 79 LEd. 942—The 
Framlmgton Court, C C.A.Tex, 69 F. 
2d 300, certiorari denied United Brit¬ 
ish S. S. Co. v Newfoundland Ex¬ 
port & Shipping Co, 54 SCt. 860, 292 
U.S. 651, 78 LEd 1500—The Mary F. 
Barrett, DC.Pa, 270 F 618, reversed 
on other grounds, CCA, 279 F. 329 

97. U S —The Orcadian, DCPa, 116 
F. 930. 

58 CJ. p 410 note 65 

98. U.S—The Brantford City, D.C 
N.Y, 29’ F. 373 

58 C.J. p 410 note 66. 

969 


Prior to the Harter Act, any agree¬ 
ment absolving shipowner from lia¬ 
bility for negligent navigation or 
negligence in management and oper¬ 
ation of the vessel was void as 
against public policy.—U S. v. The 
Esso Belgium, Atlantic Mut Ins Co, 
Intervener, DC.N.Y, 90 FSupp. 836, 
reversed on other grounds, C A, U. S. 
v Farr Sugar Corp, 191 F 2d 370, 
affirmed U S v Atlantic Mut Ins. 
Co, 72 S.Ct 666, 343 U.S 236, 96 L. 
Ed - 

99. U S —The Ansaldo San Giorgio I 
v. Rheinstrom Bros Co., NY, 55 S. 
Ct 483, 294 US 494, 79 LEd 1016 
—The California, D C.Pa, 67 F. 

Supp 719, reversed on other 
grounds, CCA, Globe Solvents Co. 
v. The California, 167 F 2d 859, 
certiorari denied 69 S Ct 67, 335 
US. 844, 93 LEd 394. 

58 C.J p 410 note 67 

X. US —The C Lopez y Lopez, C C. 
ANY, 297 F 457—Gilchrist 

Transp. Co v Boston Ins Co, 
Mich, 223 F 716, 139 CC.A. 246 

Exemption held valid under English 
law 

U.S —The Miguel di Larrinaga, D C. 
N.Y, 217 F 678. 

2. US —U S v The Esso Belgium, 

Atlantic Mut Ins Co, Intervener, 
D.C NY, 90 FSupp 836, reversed 
on other grounds, C A., U S v 
Farr Sugar Corp, 191 F 2d 370, af¬ 
firmed U. S. v Atlantic Mut. Ins 
Co , 72 S.Ct 666, 343 U S 236, 96 L 
Ed -. 

58 C.J p 410 note 77. 

3, U.S —The Monte Iciar, C C.A Pa., 
167 F2d 334—Fyfe v Pan-Atlan¬ 
tic S S Corp., C.C.ANY., 114 F 
2d 72, certiorari denied Pan Atlan¬ 
tic S. S Corp v. Fyfe, 61 S Ct. 319, 
311 US 711, 85 LEd 462 

58 C J* P 410 note 80. 

Substituted delivery 

The provision of Harter Act mak- 
, ing it unlawful to insert in a bill of 
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Under the provision expressly forbidding contrac¬ 
tual exceptions relieving the carrier from liability 
for negligence in the care and custody of cargo, 
stipulations purporting to relieve the carrier from 
liability for such negligence are void. 4 

Under the Harter Act, exceptions are ordinarily 
invalid which purport to relieve the carrier from 
liability for damage resulting from negligent load¬ 
ing, 5 stowage, 6 custody, 7 care, 5 or proper delivery 9 
of the cargo. If taking a cargo to a vessel m light¬ 
ers be part of the loading of a vessel, a stipulation 
m the bill of lading relieving the carrier from fail¬ 
ure to provide a fit lighter is prohibited; 10 and the 
parties cannot insert stipulations determining what 
shall constitute a proper delivery any further than 
shall appear reasonable under the circumstances, 
and no such stipulation could cover negligence m 
receiving and stowing the goods, or m making a 
search for them at the port of delivery, whereb> 
the goods are carried past the port and not de¬ 
livered. 11 A stipulation that the law of the ship's 
flag shall govern, m a bill of lading for goods m a 
foreign vessel on a voyage from a foreign port to 
the United States, is nullified and overridden by the 
provision of the act prohibiting contracts against 
liability for negligence in loading and stowing the 
cargo. 12 


c. Unseaworthiness 

A shipowner may relieve himself from liability for 
unseaworthiness provided due diligence has been used to 
make the ship seaworthy. 

Subject to statutory restrictions, a shipowner may 
relieve himself from liability for loss to cargo 
caused by an unseaworth} ship, 13 but an ambiguous 
contract will not be construed as lessening the duty 
of furnishing a seaworthy ship 14 Under provisions 
of the Harter Act prohibiting contractual stipula¬ 
tions relieving an owner from his duty of exercis¬ 
ing due diligence to furnish a seaworthy ship, lia¬ 
bility for loss to cargo caused by unseaworthmess 
may be contracted away providing the shipowner 
used due diligence to make the vessel seaworthy. 15 
While the act does not by the force of its own 
terms reduce the warranty of seaworthiness to the 
duty to exercise due diligence, 16 and m the absence 
of a contract provision to the contrary the usual 
absolute warranty of seaworthiness is applicable, 17 
the owner may, by proper stipulation, reduce the 
warranty of seaworthiness to one of diligence with 
respect thereto. 18 

Under the Harter Act, liability for loss caused 
by unseaworthmess arising from the owner’s lack 
of diligence cannot be contracted away, 19 and con- 


lading any words whereby the obliga¬ 
tions of the master “to carefully 
handle and stow cargo and to care 
for and properly deliver same shall 
in any wise be lessened, weakened, or 
avoided" does not make improper a 
substituted delivery in accordance 
with long-established custom, or ren¬ 
der void a provision in a bill of lad¬ 
ing authorizing delivery on a quay 
or into lighters, and providing that 
the goods shall “remain at con¬ 
signee's risk and expense immediate¬ 
ly after being placed into lighters or 
on the quay ”—The Portuguese 
Prince, DCNT, 209 F. 995 

4. U.S—The Vallescura, N.Y, 55 S 
Ct 194, 293 US 296, 79 LEd 373 

58 CJ p 410 note 82. 

5. US —Morns v Lamport & Holt, 
DC N.Y, 54 F 2d 925, affirmed, C 
C.A , 57 F 2d 1081 

58 C J p 411 note 83. 

6* US —Export S S Corp v. Amer¬ 
ican Ins Co , Newark, N. J , D C N 
Y, 26 F Supp 79, reversed on oth¬ 
er grounds, CCA, 106 F.2d 9, opin¬ 
ion adhered to 108 F2d 1013, cei- 
tioran denied American S S Own¬ 
ers Mut. Protection and Indemnity 
Ass’n v. Export S S Corp. and 
American Export Lines, 60 S.Ct 
809, 309 U.S 686, 84 LEd 1029 
58 C.J. p 411 note 84. 

7. US —Dietrich v. U. S. Shipping 
Board Emergency Fleet Corp, C C 
AN.Y, 9 F 2d 733, certiorari de¬ 


nied 49 SCt 82, 278 US 647, 73 
LEd 560—The Germanic, N Y-, 124 
F 1, 59 CCA 521, affirmed 25 S 
Ct 317, 196 U.S 589, 49 LEd 610. 

8 . US —The Edith, C C.A N Y., 10 F. 
2d 684. 

58 CJ p 411 note 86. 

9. US—Tan Hi v. U. S., D.C Cal, 
94 F Supp. 432. 

58 C J p 411 note 87, 

10. U S —The Seaboard, DCNT, 
119 F. 375—Insurance Co of North 
America v. North German Lloyd 
Co, DC Md, 106 F. 973, affirmed 
110 F. 420, 49 CCA 1 

11. U S —Calderon v. Atlas SS Co , 
DC N.Y, 64 F 874, reversed on 
other grounds 18 S.Ct. 588, 170 U 
S 272, 42 LEd 1033 

12. U S —The Kensington, N.Y., 22 
S.Ct 102, 183 U S 263, 46 L Ed 190 
—Botany Worsted Mills v Knott, 
N.Y., 82 F 471, 27 CCA 326, af¬ 
firmed 21 SCt 30, 179 US 69, 45 
LEd 90. 

13. U S —Spencer Kellogg & Sons v 
Buckeye S. S. Co, C.C.A Ohio, 70 F. 
2d 146, certiorari denied 55 S Ct 
74, 293 US 562, 79 LEd. 663 

58 CJ. p 411 note 93 

Exceptions as to latent defects see 
infra § 133. 

14. U S.—The -Caledonia, Mass, 15 
S.Ct. 537, 157 US 124, 39 LEd 
644 

58 CJ. p 411 note 94. 


Duty to furnish seaworthy ship gen¬ 
erally see infra § 140. 

15. US—The Toledo, CCANY, 
122 F2d 255, certiorari denied Is- 
brandtsen-Moller Co. v. The Toledo, 
62 SCt. 302, 314 US. 689, 86 LEd 
551—Franklin Fire Ins Co. v. Roy¬ 
al Mail Steam Packet Co, EC N.Y, 
54 F.2d 807, reversed on other 
grounds, C C.A, 58 F.2d 175, cer¬ 
tiorari denied Royal Mail Steam 
Packet Co. v. Franklin Fire Ins 
Co, 53 SCt 82, 287 US 630, 77 
LEd. 546—The Emilia, DCNT, 
13 F Supp 7—The Empress of Rus¬ 
sia, DCNT, 1 F.Supp. 978. 

58 C J p 411 note 96. 

Due diligence held shown 

U.S.—The Floridian, C C A.N.T., 83 
F 2d 949, certiorari denied Roberts, 
Brining & Co v The Floridian, 57 
SCt 41, 299 US 577, 81 L.Ed. 425. 

16. US—The Ft Gaines, D C.Md., 
24 F2d 849, affirmed, CCA, Feder¬ 
al Forwarding Co. v. Lanasa, 32 F 
2d 154—The Arakan, DC Cal., 11 
F 2d 791. 

17. US—The Ft. Gaines, D C.Md., 
24 F 2d 849, affirmed, CCA, Feder¬ 
al Forwarding Co. v. Lanasa, 32 F. 
2d 154. 

18. TJ S —The Canb Prince, N.Y, 18 
SCt 753, 170 U.S 655, 42 L.Ed. 
1181, 

58 C.J. P 411 note 99. 

19. U.S —American Agr Chemical 
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tract stipulations purporting to relieve the owner of 
such duty are invalid, 20 even if they seek to ac¬ 
complish such result indirectly, 21 as by providing 
that a specified report shall be conclusive evidence 
of the exercise of due diligence with respect to sea¬ 
worthiness 22 In other words, stipulations in a 
bill of lading cannot relieve a carrier from the 
discharge of his initial duty under the act to use 
due diligence to furnish a seaworthy vessel, 23 and 
in order to render available a specific contractual 
exception from the usual warranty of seaworthiness, 
the carrier must prove exercise of due diligence to 
make the ship seaworthy. 24 The degree of dili¬ 
gence required under the provision of the act regu¬ 
lating stipulations as to seaworthiness does not vary 
from that required under the provision as to stat¬ 
utory exemption. 25 

The provision of the Harter Act restricting con¬ 
tractual exceptions as to seaworthiness applies to 
common, 26 but not to private, 27 carriers, unless the 
parties so agree. 28 
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c. Dangers of rivers and lakes and navi¬ 
gation thereon 
d Decay 

e Effect of climate 
f. Fire 

g Heat or heating 
h Inherent defect, quality, or vice 
l Insurable damage, giving carrier ben¬ 
efit of insurance 

j. Latent defects 

k. Leakage 
1 Rust or corrosion 
m Shipper’s or consignee’s risk 
n Sweat 
o Theft 

a. In General 

The courts have considered and construed a large 
number of terms and phrases included in shipping con¬ 
tracts or bills of lading excepting particular risks or 
causes of loss, such as exceptions relieving the carrier 
from liability for breakage, collision, deck stowage, delay, 
taint from other goods, strikes, etc. 

The courts have considered and construed a large 
number of terms and phrases included in shipping 
contracts or bills of lading excepting particular risks 
or causes of loss. 29 Under exceptions relieving the 


Co V. O’Donnell Transp Co, DC 
NY, 62 FSupp. 239. 

58 C J p 411 note 1. 

20. U.S—Martin v. The Southwark, 
Pa, 24 S.Ct. 1, 191 U.S 1, 48 L.Ed 
65. 

58 C J. p 412 note 2. 

21. U S.—Philippine Refining" Corp. 
v. U. S, DCN.Y, 29 F2d 134, af¬ 
firmed, C OA , 41 F.2d 1010 

22. U S.—Philippine Refining" Corp 
v. U. S , supra. 

58 C J P 412 note 4. 

23. U S —Martin v. The Southwark, 
Pa., 24 SCt. 1, 191 US. 1. 48 L. 
Ed 65—Standard Oil Co. v. U S, 
DCN.Y., 26 F.2d 385 

24. U.S—Franklin Fire Ins. Co. v. 
Royal Mail Steam Packet Co, D C 
N.Y, 54 F.2d 807, reversed on oth¬ 
er grounds, C.C. A., 58 F2d 175, cer¬ 
tiorari denied Royal Mail Steam 
Packet Co v Franklin Fire Ins 
Co., 53 SCt. 82, 287 US 630, 77 L 
Ed 546. 

58 C J p 412 note 6. 

25. UjS.—A merican Co for Interna¬ 
tional Commerce v. U. S., D.C N Y , 
26 F.2d 468 

26. U.S—The City of Dunkirk, D.C. 
NY., 10 F.2d 609. 

58 C J. p 409 note 59. 

27. U.S.—The Ft Gaines, D.CMd,, 
24 F.2d 849. 

58 C J. p 409 note 60. 


£& t7 S —The Agwimoon, D C.Md., 
24 F 2d 864, affirmed, C.C A, At¬ 
lantic, etc, SS Lines v Interocean 
Oil Co , 31 F 2d 1006, certiorari de¬ 
nied 49 SCt. 514, 279 US 874, 73 
LEd 1009. 

29. Barratry 

(1) Under exceptions as to "barra¬ 
try, exemption may be had for theft j 
by a member of the ship’s company 
—Spinetti v Atlas SS Co., 80 N.Y 
71, 36 Am.R 579—58 C J. P 418 note 
22 

(2) An exception of “damage oc¬ 
casioned by barratry” has been held 
not to include a mere incident of an 
attempted but unsuccessful barratry 
—Putman v The Manitoba, D C N.Y, 
104 F 145—58 C J p 418 note 23 

(3) A jettison of cattle by the 
master from mere unfounded appre¬ 
hension during rough weather is not 
barratry within the exception —Com- 
pania de Navigacion, etc v Brauer, 
NY, 18 SCt. 12, 168 U.S 104, 42 L. 
Ed 398 

Cargo changing character 
Under an exception granting ex¬ 
emption as to loss occasioned by the 
cargo's “change of character,” fusing 
together of bags of quebracho ex¬ 
tract during transit constitutes a 
change of character—Monnier v. U 
S, DCNY, 16 F.2d 812, affirmed, C 
CA, 16 F.2d 815. 
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“Casualties of river navigation and 
of steam” 

Ind —Adams Express Co. v. Fendrick, 
38 Ind 150 
58 C J. p 433 note 92. 

Contamination 

Where, although oil uncontaminat- 
ed when shipped was contaminated at 
end of voyage, and tank used did not 
leak, exception in bill of lading 
against liability for contamination 
protected shipowner an absence of 
negligence —The Anaconda, C.C.A N. 
Y, 60 F2d 898. 

Custody of carrier 

Where bill of lading issued by 
barge line company limited its re¬ 
sponsibility to damages occurring 
while goods were m its custody and 
evidence established that damage to 
goods did not occur while in custody 
of barge line, barge line was not lia¬ 
ble—Newport Rolling Mill Co. v 
Mississippi Valley Barge Line Co, 
D C.La, 50 F Supp 623 
Damage caused by other goods 

Under exceptions relieving the car¬ 
rier from liability for “damage caus¬ 
ed by other goods,” exemption will be 
denied where it appears that negli¬ 
gent stowage was the proximate 
cause of loss.—The C Lopez y Lopez, 
C.C.A N.Y, 297 F. 457 
Damage to cargo while on lighters 
Where shippers had been issued a 
through bill of lading, earners could 
not contract against their liability 
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carrier from liability for damage arising from “dan¬ 
gerous goods shipped without full disclosure of their 
nature,” exemption for loss will be denied where it 
appears either that a full disclosure was in fact 
made, 30 or that the goods shipped were not of a 
dangerous character. 31 Under a bill of lading ex¬ 
empting the carrier from liability for damage aris¬ 
ing from “forced interruption or abandonment of 
the voyage,” where the ship is compelled to deviate 
by perils of the sea proximately deriving their 
perilous character from original unseaworthiness of 


the ship, exemption will be denied for delay caused 
by the deviation alone, 32 but for additional dam¬ 
ages resulting from further delay at a port of 
distress caused by an embargo exemption will be 
granted. 33 

The fact that a seized ship is released and per¬ 
mitted to proceed to a neutral port under guaranty 
of return does not preclude operation of a clause 
exempting from loss or damage occasioned by 
arrest or restraint of princes, rulers, or people; 34 


during transshipment, m view of the 
Harter Act, so as to be relieved from 
liability for negligence of crew of 
lighter engaged in transferring car¬ 
go from vessel of one carrier to ves¬ 
sel of another carrier, by stipulating 
in bill of lading that carriers were 
exempted from liability for damage 
to cargo while on lighters —Fyfe v. 
Pan-Atlantic S S Corp , C C A N Y , 
114 F 2d 72, certiorari denied Pan 
Atlantic S S. Corp. v Fyfe, 61 S 
Ct 319, 311 U.S 711, 85 L.Ed 462 
Trost 

Under specific exceptions as to 
"frost” the carrier will be exempted 
from liability for damage arising 
from the freezing of cargo without 
its negligence —The Angelo Toso, I> 
C.N.Y., 278 F. 212—58 CJ.p 422 note 
17 

Goods not In actual custody 

Under bills of lading providing 
that carrier shall not be liable for 
any loss or damage to goods occur¬ 
ring while goods are not in “actual 
custody" of the earner, quoted 
phrase does not require that the 
goods be on ship's deck or in her 
slings, and such bills did not relieve 
carrier from liability for loss or dam¬ 
age to cargo of coffee occurring by 
carrier’s negligence after lighters 
were secured to the ship and some 
portion of the cargo of each lighter 
had been hoisted to the deck of the 
ship—Mackey v U. S, DCN.Y., 83 
FSupp. 14, affirmed, C.A, 197 F 2d 
241 

Jettison 

The validity of a specific exception 
as to jettison has been upheld —An- 
tola v Gill, CCMd, 7 F. 487, 5 
Hughes 284—58 C.J p 423 note 46 
Legal process 

Exceptions relieving the carrier 
from liability for loss caused by le¬ 
gal process will not operate to ex¬ 
empt it as to damage proximately 
due to other causes—The Henry W 
Breyer, DC.Md, 17 F 2d 423 

“Loss or damage on the lakes or riv¬ 
ers” 

Ind'—St Louis, etc., R. Co v. Smuck, 

49 Ind $02. 

58 &J. p 43# note 03. 

4 

Loss beyond shipowner’s control 

Under exceptions relieving the car¬ 


rier from liability for loss resulting 
from causes beyond its control, ex¬ 
emption will be granted where the 
loss was beyond the power of the 
carrier to prevent —The Angelo Toso, 
DCNY, 278 F 212—58 CJ p 418 
note 14. 

Marine risk 

Under exceptions as to “marine 
risk," the carrier is not exempt from 
damage caused by its negligence, 
or from damage caused by unsea- 
worthmess of the ship—The Dana, 
DCNY, 190 F 650 
Negligence in management of ship 
Under a bill of lading exempting 
the carrier from liability for loss re¬ 
sulting from negligent management 
of the ship, exemption will be denied 
where it appears that the negligence 
primarily concerned care of cargo — 
The Skipton Castle, Cal, 243 F 523, 
156 C.C A 221 

“2Tot responsible for weight, quality, 
or loose bales” 

U.S—The La Kroma, D.C.Pa., 138 
F 936. 

58 C J p 434 note 94 
Obliteration or inaccuracy of marks 
Under a bill of lading excepting 
liability for “obliteration or maccur- 
racy of marks,” delivery of the num¬ 
ber of pieces called for by the bill 
discharges the carrier, even though 
marks on pieces delivered have been 
obliterated —Hard v The Enchan¬ 
tress, DCNY., 58 F 910, affirmed 
63 F 272, 11 CCA, 180—58 C.J. p 
424 note 78 
Rain 

An exception as to “loss or dam¬ 
age by ram" does not protect the 
ship if the presence of ram on the 
cargo was due to the negligence of 
those in charge of the ship —The 
Good Hope, NY, 197 F. 149, 116 C 
CA 573. 

“Risk of craft or hulk or transship¬ 
ment” 

US—The Hadji, DCNY., 16 F. 861, 
affirmed, C.C A, 20 F 875 
58 C J p 433 note 79. 

“Risk of craft to or from ship” 

Bill of lading exception, exempting 
carrier from liability for loss due 
to “risk of craft to or from ship," 
regardless of lightermen's negligence, 
was void to extent of negligence pro¬ 
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vision.—Morns v. Lamport & Holt, 
DCNY, 54 F 2d 925, affirmed, C C.A., 

57 F 2d 1081. 

Stranding 

Where under terms of bill of lad¬ 
ing for barge cargo and incorpo¬ 
rating Harter Act there was an ex¬ 
emption from liability for strand¬ 
ing if there was due diligence to 
make vessel seaworthy, and both 
barge and tug were seaworthy, barge 
and tug together constituted one 
“vessel transporting merchandise or 
property" within meaning of Harter 
Act so that exemption from liability 
for cargo loss extended to tug when 
barge drifted into breakwater as re¬ 
sult of negligent navigation of both 
barge and tug—The Vale Royal, DC. 
Md, 51 FSupp. 412. 

“Variation, of weight” 

(1) Term “variation of weight,” in 
exemption clause of contract of car¬ 
nage means shortage in weights, and 
therefore exemption clause covers 
shortage in weights and shrinkage — 
Inland Waterways Corporation v. 
Hallet & Carey Co., CC.AMinn„ 52 
F 2d 13 

(2) The carrier is not exempt from 
liability for shortage or shrinkage 
due to its negligence —Inland Wa¬ 
terways Corporation v Hallet & Car¬ 
ey Co , CCA Minn, 52 F.2d 13. 
Wetting of cargo 

Under a specific exception against 
wetting of cargo by sea water, the 
carrier nevertheless remains liable 
for such wetting through its negli¬ 
gence —Herman v. Compagme G6n- 
Srale Transatlantique, N Y, 242 F. 
859, 155 C C.A. 447—58 C.J. p 433 
note 90. 

30. US—The Zulia, DCNY, 235 
F 433. 

31. U.S—The Zulia, supra. 

58 C J p 4X9 note 47 

32. U.S —France v French Overseas 
Corp., NY, 48 S.Ct. 516, 277 US. 
323, 72 LEd 901 

33. U S —France v French Overseas 
Corp, supra 

58 C.J. p 417 note 1. 

34. 'U.S.— 1 The Hellig Olav, CCAN, 
Y, 282 F 534, certiorari denied 43 
SCt. 96, 260 US. 735, 67 LEd: 488. 
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■but such a clause does not relieve the carrier from 
liability for a seizure m a port beyond that to 
which the goods were to be delivered. 35 Exceptions 
as to “civil commotion” and “disturbance” are sub¬ 
stantially as to the same thing, 36 and, if there is any 
difference, each refers to political, and not to 
economic, disorders. 37 

Breakage Under exceptions relieving the car¬ 
rier from liability for loss resulting from breakage, 
m the absence of negligence the carrier will be ex¬ 
empted as to damage falling within the scope of such 
exceptions, 38 and where the nature of the injury 
■of itself shows that it belongs within such exception 
and there is no further evidence as to the nature 
of the damage or negligence, the libel will be dis¬ 
missed. 39 Where it appears that the negligence of 
the carrier as to care of cargo, 40 or unseaworthi- 
ness of the ship, 41 contributed to the loss by break¬ 
age, exemption will be denied. Whether loss can 
properly be classified as “breakage” within excep¬ 
tions will depend on the particular circumstances 
involved. 42 

Collision The courts have upheld the validity 
of exceptions as to collision 43 Exceptions as to 
“collision” ordinarily include all collisions not 
caused by negligence of the earner claiming exemp¬ 
tion 44 The exception has been construed as ex¬ 
cluding a collision caused by negligence of the car¬ 
rier. 45 


Deck stowage. Exceptions permitting deck stow¬ 
age of cargo are valid m the absence of a statute 
to the contrary, 46 and have been held valid under the 
Harter Act 47 Under an exception permiting deck 
stowage, injury proximately resulting from the car¬ 
go’s being on deck comes within the clause so as 
to exempt the carrier from liability. 48 

Delay Stipulations expressly relieving the car¬ 
rier with respect to loss resulting from delay are 
valid where reasonable m character, 49 and will ex¬ 
empt it from liability for damage resulting from de¬ 
lays within their contemplation 50 A carrier can¬ 
not, however, by contract relieve itself from the con¬ 
sequences of unreasonable delay m the movement of 
cargo. 51 

Insufficiency of packages and wrappers . Excep¬ 
tions as to insufficiency of packages or wrappers op¬ 
erate to relieve the carrier from liability resulting 
wholly from such causes, 52 but ordinarily will not 
exempt it as to loss contributorily arising from un- 
seaworthmess of the ship 53 or from negligence of 
the carrier; 54 and such stipulations have been held 
void m so far as they purport to except negli¬ 
gence 55 “Insufficiency of packages” ordinarily re¬ 
fers to package of the goods damaged, 56 and dam¬ 
age to particular goods caused by insufficiency of 
package of other goods has been held beyond the 
scope of such exception. 57 


Interdict 

(1) An exception exempting- the 
carrier from damages for failure to 
deliver cargo at a specified port as 
the result of an “interdict” refers to 
political matters.—The Poznan, D C 
NY, 276 F. 4X8 

(2) Under such exception nondeliv¬ 
ery will not he excused where caused 
by mere congestion at the port'—The 
Poznan, supra 

35. U.S,—The Jean Jadot, DC.N.Y, 
14 F.Supp 161. 

36. US—-The Poznan, D C N.Y., 276 
F. 418. 

37. U.S—The Poznan, supra. 

38. U S —The Isla de Panay, C.C A 
NY, 292 F. 723, affirmed 46 S.Ct 
269, 267 US 260, 69 L.Ed. 603 

Breakage of barrels 
U S —Orient Ins. Co v. Flota Mer- 
cante del Estado, D.C.La, 102 F. 
Supp. 729. 

39. U.S —The Henry B. Hyde, Cal, 
90 F 114, 32 CCA 634 

58 C.J. p 418 note 26 

40. U.S —The Matilde DPeirce, C.C A 
N.Y, 32 F.2d 688. 

68 C.J. p 418 note 27. 

41. U S —The Milwaukee Bridge, D 
C S.D., 16 F 2d 249, affirmed, CJ'C.A., 


26 F 2d 327, certiorari denied Moore 
v U S, 49 SCt. 31, 278 US. 632, 
73 L Ed 560 

58 C J p 418 note 28. 

42. US—The Solveig, D C Cal, 217 
F 805. 

58 C J p 418 note 30. 

43. US—The Victory, Va , 18 SCt 
149, 1G8 US. 410, 42 L Ed 519 

Mass.—Burroughs v Norwich, etc , 
R Co, 100 Mass 26, 1 Am R. 78 

44. US —The Jay St Terminal No 
3, CCA.NY,, 281 F. 279 

45. U.S.—The Britannic, D CNY., 39 
F 395 

68 C J. p 419 note 43. 

46. U.S —The Carriso, D.C Cal, 27 
F 2d 1016, affirmed, CCA, David¬ 
son v Flood Bros , 30 F 2d 279, cer¬ 
tiorari denied 49 SCt. 348, 279 U.S. 
853, 73 LEd. 996. 

47. U S.—Davidson v Flood Bros , 
CC.ACal, 30 F 2d 279, certiorari 
denied 49 SCt 348, 279 U.S 863, 
73 LEd 996. 

58 C J. p 419 note 34 

48. U.S —The Carriso, D.C Cal, 27 
F.2d 1015, affirmed, C.C A., 1 David¬ 
son v Flood Bros , 30 F 2d 279, cer¬ 
tiorari denied 49 SCt. 348, 279 US 
853, 73 L.Ed 996 
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49. U S —Dietrich v U S Shipping 
Board Emergency Fleet Corp., C C. 
ANY, 9 F2d 733, certiorari de¬ 
nied 49 SCt. 82, 278 U.S 647, 73 
LEd 560 

50. US—Dietrich v U S. Shipping 
Board Emergency Fleet Corp , su¬ 
pra 

58 C.J p 421 note 92 

51. U S —U S Shipping Board 

Emergency Fleet Corp v. Texas 
Star Flour Mills, C C.A.Tex., 12 F 
2d 9 

58 C J p 421 note 93 

52. U S —Fiorita v Cunard SS. Co , 
DC.NY, 10 F 2d 244 

53. U S —The Milwaukee Bridge, D. 
C S D., 15 F 2d 249, affirmed, CCA, 
26 F 2d 327, certiorari denied Moore 
V. U S, 49 S.Ct. 31, 278 U.S 632, 
73 L.Ed 550. 

54. US —The Milwaukee Bridge, su¬ 
pra—Fiorita v Cunard SS. Co , D.C 
NY, 10 F 2d 244 

55. U.S —Fiorita v. Cunard SS Co , 
supra 

58 C.J p 423 note 34. 

56. U.S —The Zulia, D C.N.Y., 235 
F. 433. 

j57. US —The Zulia, supra. 
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Livestock and other perishable cargo. Courts 
have upheld the validity of exceptions specifically 
limiting liability with respect to livestock 58 or in¬ 
animate cargo of a perishable nature, 59 Such ex¬ 
ceptions operate to relieve the carrier from liability 
for loss occurring without its fault, 60 but will not be 
construed to cover loss of an avoidable character. 61 

Taint from other goods . Exceptions as to “tamt 
from other goods” operate to relieve the carrier 
from liability for damage so caused, 62 in the ab¬ 
sence of unseaworthiness of the ship 63 or negligence 
in the care of cargo 64 

Strikes. Under exceptions as to strikes or stop¬ 
page of labor, exemption has been granted 65 where 
damage resulted from the striking of stevedores 66 
or repair men 67 Exceptions as to strikes will not 
relieve the carrier from liability for damage re¬ 
sulting from its negligence. 68 

Unavoidable or inevitable accident. An excep¬ 
tion as to “unavoidable accident” is valid 69 Dam¬ 
age arising from a collision occurring without fault 
of the carrier falls within an exception as to “un¬ 
avoidable accident.” 70 “Inevitable accident” applies 
to occurrences which no foresight or precaution of 
the carrier could prevent 71 

Vermin. Under a specific exception as to dam¬ 


age by vermin, a carrier exercising due care will be 
exempt from liability for such damage 72 Where 
the carrier's negligence contributes to the damage 
by vermin, exemption will be denied. 73 

b. Acts of God 

A contractual provision excusing the carrier for 
loss caused by act of God «s not available where the act 
of God causing the loss could have been avoided by the 
exercise of due care and diligence. 

A contractual provision excusing the carrier for 
loss caused by act of God is not available where the 
act of God causing the loss couid have been avoided 
by the exercise of due care and diligence 74 Excep¬ 
tions as to acts of God refer to damage resulting 
from disasters beyond the scope of human agency, 75 
such as lightning 76 and tempest. 77 

“Act of God” has been distinguished from excep¬ 
tions as to “dangers of navigation,” 78 “dangers of 
the river,” 79 “dangers of the sea,” 80 “perils of the 
sea,” 81 “inevitable accident,” 82 and “unavoidable 
accident.” 83 Under certain circumstances, how¬ 
ever, act of God may be construed as equivalent to 
“dangers of the sea” 84 or “perils of the sea.” 85 

c. Dangers of Rivers and Lakes and Navigation 

Thereon 

Exceptions as to dangers of the river and river navi¬ 
gation have the effect of exempting the carrier as to 


58. TJ.S—Liverpool, etc, Steam Co 
v Phenix Ins Co, X.T, 9 SCt. 469, 
129 U S 397, 32 LEd 788 

59. TJ S —Liverpool, etc , Steam Co 
v Phenix Ins Co , supra—Callister 
v IT S Shipping Board Emergen¬ 
cy Fleet Corp, DC N’T., 21 F.2d 
447, affirmed, CCA., Callister v U 
S Shipping Board Emergency 
Fleet Corp, 30 F.2d 1008. 

60. US —The J. C. Stevenson, DC. 
Md, 17 F 540 

58 C J p 424 note 72. 

61. U 3 —Compama de Navigacion 
La Flecha v Brauer, XT., 18 S Ct 
12. 16S US 104, 42 L.Ed 398 

58 C J p 424 note 73 

62. U S —The Milwaukee Bridge, C 
CASD, 26 F 2d 327, certiorari de¬ 
nied Moore v U S, 49 SCt 31, 
378 US 632, 73 L Ed. 550. 

63. U S —The Milwaukee Bridge, D 
OSD, 15 F.2d 249, affirmed, CCA, 
26 F 2d 327, certiorari denied Moore 
V U S , 49 S Ct 31, 278 U.S 632, 73 
LEd. 550. 

64. U S —The Milwaukee Bridge, D 
CSD, 15 F 2d 249, affirmed, CC 
A-, 26 F2d 327, certiorari denied 
Moore v U S, 49 S.Ct 31, 278 U 
S 632, 73 LEd 550 

58 CJ. p 432 note 59. 

65. US—The Maui, C C A Cal, 113 
F.2d 1018, certiorari denied John 


Demartmi Co v The Maui, 61 S 
Ct 317, 311 US. 709, 85 LEd 461 

66. US—The Toronto, XT, 174 F 
632, 98 C C A 386. 

58 C J p 432 note 46. 

67. U S —Lighter v U S Shipping 
Board Emergencv Fleet Corp, C C 
A La., 33 F 2d 288 

63. N.T.—Armand Schmoll, Inc v 
Commonwealth, etc, Line, 245 X.T 
S. 224, 230 AppDiv. 430 

58 C J p 432 note 48 

69. Or—Rosenwald v Oregon City 
Transp Co , 163 P 831, 164 P. 189, 
84 Or 15 

70. Or.—Rosenwald v. Oregon City 
Transp Co. supra. 

71. XT.—Merritt v Earle, 31 Barb. 
38. 

72. US—The Timor, X.T., 67 F 356, 
46 C C.A 412. 

58 C J. p 433 note 87 

73. U S —The Italia, D C X T, 59 F. 
617. 

58 C J p 433 note 88. 

74. US —Texas, etc., SS. Co v. Par¬ 
ker, CC.A, 263 F. 864, certiorari 
denied 40 SCt. 485, 253 US. 488, 
64 LEd 1026 

58 C J p 417 note 5. 

75. Me —Plaisted v Boston, etc, 
Steam Nav. Co., 27 Me. 132, 46 Am 
D 587. 

58 C.J. p 417 note 2. 
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76. Tenn —Gordon v. Buchanan, 5 
Terg 71 

77. Tenn—Gordon v. Buchanan, su¬ 
pra. 

58 C J. p 417 note 4 

78. Or.—Rosenwald v. Oregon City 
Transp. Co, 163 P 831, 164 P. 189, 
84 Or. 15. 

58 C J. p 417 note 6. 

79. Tenn —Gordon v. Buchanan, 5 
Terg 71 

Ya—Friend v Woods, 6 Gratt. 189, 
47 Va 189, 52 Am D. 119. 

80. X J.—Stephens, etc., Transp Co 
v. Tucker man, 33 X J Law 543 

58 C J. p 417 note 8. 

81. U.S —Cook v. Southeastern 

Lime, etc , Co , D.C S C, 146 F 101. 

58 C.J. p 417 note 9. 

82. X.T.—Merritt v Earle, 31 Barb 
38 

58 C.J. p 417 note 10 

83. Or.—Rosenwald v. Oregon City 
Transp Co., 163 P. 831, 164 P 189, 
84 Or 15. 

58 C.J. p 418 note 11. 

84. X J.—Stephens, etc., Transp. Co 
v. Tuckerman, 33 N.J.Law 543. 

58 C.J. p 418 note 12. 

85. U S —Cook v Southeastern 

Lime, etc., Co., D C.S.C,, 146 F 

101 . 
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losses from natural accidents incident to river navigation. 
Exceptions relating to dangers of lake navigation em¬ 
brace all ordinary perils which attend navigation on 
lakes 

Exceptions as to dangers or perils of the river and 
of river navigation have the effect of exempting 
the carrier as to losses arising from natural ac¬ 
cidents incident to river navigation 86 peculiar to the 
element of water, 87 and from accidents peculiar to 
the river, 88 even though resulting from the inter¬ 
position of human agency. 89 Exemption under such 
exceptions is ordinarily confined to loss resulting 
from inevitable accident or irresistible force, 90 and 
dangers such as cannot be guarded against by hu¬ 
man skill or foresight 91 Losses due to negligence 
of the carrier are not within the contemplation of 
such exceptions 92 In so far as there may be any 
distinction between “dangers of the river” and “dan¬ 
gers of the river navigation,” the latter phrase is of 
larger import. 93 

Exceptions relating to “dangers of lake naviga¬ 
tion” embrace all ordinary perils which attend navi¬ 
gation on lakes, 94 including those which arise from 
shallowness of waters at the entrance of harbors 
formed from them; 95 but negligence of the carrier 
contributing to the loss will deprive it of the benefit 
of such exceptions. 96 As applied to inland naviga¬ 
tion, exceptions as to “dangers of the seas” and as 
to “dangers of the lakes and rivers” have been held 
identical in meaning. 97 

Collision occurring without negligence of the car¬ 
rier is withm the protection of exceptions as to 


“dangers of the river,” 98 “dangers of the river 
navigation,” 99 or “unavoidable accidents and dan¬ 
gers of the river;” 1 but a collision resulting from 
negligence of the carrier is not within the con¬ 
templation of such exceptions 2 

Fire. Under exceptions as to dangers 3 or perils 4 
of the river, exemption has been denied for loss re¬ 
sulting from fire, although other authority constru¬ 
ing exceptions as to “dangers of the river” has held 
fire loss withm the exception by usage 5 

Hidden obstructions. Under exceptions as to dan¬ 
gers of the river or of river navigation, exemption 
has been granted where, despite exercise of due 
care, damage to cargo resulted from the ship’s strik¬ 
ing a hidden obstruction; 6 but to make the excep¬ 
tion available it must appear that the master used 
reasonable caution, 7 and where negligence is shown 
exemption will be denied. 8 In determining whether 
there was negligence excluding the exception, the 
rule which imputes negligence to the master of a 
ship at sea that strikes a known and charted natural 
obstruction has been held inapplicable to navigation 
on rivers, 9 and it has been said that each case must 
be governed by its own circumstances. 10 

Lotv water is not within exceptions as to dangers 
of the river and navigation thereon. 11 

Robbery is not a “danger of the river.” 12 
d. Decay 

In the absence of statutory restrictions, exceptions as 
to decay may operate to relieve the carrier from lia¬ 
bility for loss resulting from that cause. 


86. Mo—Hill v Sturgeon, 35 Mo 
212, 86 AmD. 149. 

58 C J. p 420 note 55. 

87. Ala—Sampson v. Gazzam, 6 
Port. 123, 30 Am.D 578 

88. Miss—Neal v Saunderson, 10 
Miss. 572, 41 Am.D. 609 

Pa—Hayes v. Kennedy, 2 Pittsb 262 

89. Miss —Whitesides v. Thurlkill, 
20 Miss. 599, 51 AmD. 128 

Pa—Hayes v. Kennedy, 2 Pittsb 262. 

90. U.S—The Northern Belle, D.C 
Wis, 18 F.Cas.No 10,319, 1 Biss 
529, affirmed 9 Wall. 526, 19 LEd 
746 

91. Tenn —Turney v. Wilson, 7 
Yerg 340, 27 Am D 515. 

58 C J p 420 note 61. 

92. Ohio—Graham v Davis, 4 Ohio 
St. 362, 62 Am.D. 285—Davidson 
v. Graham, 2 Ohio St. 131. 

58 C.J p 420 note 62. 

93. Pa.—Hayes v. Kennedy, 2 Pittsb 
262. 

94. U.S.—Western Transp Co. v. 
Downer, -I1L, 11 Wall. 129, 20 L.Ed 
160. 

58 C.J. p 419 note 49. 


95. U S —Western Transp. Co. v. 
Downer, supra 

Ind-—Insurance Co of North Amer¬ 
ica v Lake Erie, etc., H Co, 53 N. 
E. 382, 152 Ind. 333 

96. IT S —The Portsmouth, Ill., 9 
Wall. 682, 19 L.Ed. 754 

58 CJ. p 419 note 51. 

97. Ind —Harrison v. Hixson, 4 
Blackf 226. 

98. Ala—Jones v. Pitcher, 3 Stew 
& P. 135, 24 AmD 716. 

Miss.—Whitesides v. Thurlkill, 20 
Miss 599, 51 AmD 128. 

99. Pa—Hays v. Kennedy, 41 Pa 
378, 80 AmD 627, 3 Grant 351 

1. La—Van Horn v Taylor, 2 La. 
Ann. 587, 46 Am.D 558 

2. La—Van Horn v. Taylor, supra 
Miss.—Whitesides v. Thurlkill, 20 

Miss 599, 51 AmD. 128 

3. Miss.—Gilmore v. Carman, 9 
Miss 279, 40 AmD. 96. 

58 C.J p 420 note 70. 

4. U.S—Garrison v Memphis Ins 
Co., Mo, 19 How. 312, 15 L.Ed 656 
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5. Ala—Boon v. Steamboat Belfast, 
40 Ala 184, 88 AmD 761. 

58 C.J p 420 note 72 

6. US —Hibernia Ins Co. v. St. 
Louis, etc, Transp Co, Mo, 7 S. 
Ct 550, 120 U S. 166, 30 L Ed. 621 

58 C J p 420 note 73 

7. Tenn.—Turney v Wilson, 7 Yerg. 
340, 27 AmD 515 

58 C J p 420 note 74 

8. Mo.—Costigan v. Michael Transp. 
Co , 38 Mo.App 219. 

58 C J p 420 note 75 

9. Mo—Collier v Valentine, 11 Mo. 
299, 49 Am.D. 81 

58 C J. p 420 note 77. 

10. Mo—Collier v. Valentine, supra. 

11. U.S—The Northern Belle, D.C 
Wis, 18 F.Cas No 10,319, 1 Biss. 
529, affirmed 9 Wall 526, 19 LEd. 
746. 

58 C.J. p 420 note 79 

12. Ala.—Boon v. Steamboat Bel¬ 
fast, 40 Ala 184, 88 AmD 761 

U S.—The Northern Belle, D C.Wis , 
18 FCas No 10,319, 1 Biss 529, af¬ 
firmed 9 Wall. 526, 19 L.Ed. 746. 
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In the absence of statutory restrictions, contractu¬ 
al exceptions as to “decay” may operate to relieve 
the carrier from liability for loss resulting from de¬ 
cay 13 or bacterial action, 14 such as putrefaction 15 or 
rot, 16 whether the cause thereof is inherent in the 
cargo damaged 17 or results from its exposure to 
some outside agency. 18 The negligence of the car¬ 
rier contributing to the loss deprives it of the bene¬ 
fit of the exception, 19 as where there is a want of 
diligence m the stowage 20 or care 21 of the cargo 

Contractual provisions excepting damage by de¬ 
cay cannot broaden the scope of the exception of 
the Carriage of Goods by Sea Act § 4(2) (nri 
which is “Wastage m bulk or weight or any other 
loss or damage arising from inherent defect, quality, 
or vice of the goods.” 22 

e. Effect of Climate 

Exceptions as to the effect of climate operate to re¬ 
lieve the carrier from liability for damage to cargo re¬ 
sulting from its inevitable exposure to natural and ex¬ 
cessive heat or change in temperature. 

Exceptions as to effect of climate operate to re¬ 
lieve the carrier from liability for damage to cargo 


resulting from its inevitable exposure to natural and 
excessive heat, 23 or change m temperature during 
the course of the vo}age, 24 but will not exempt the 
carrier as to damage resulting from its negligence 25 

f. Fire 

The courts have upheld the validity of stipulations 
exempting the carrier from liability for damage by fire. 

The courts have upheld the validity of stipula¬ 
tions exempting the carrier from liability for dam¬ 
age by fire. 26 The carrier cannot, however, re¬ 
lieve itself from liability from fire due to its negli¬ 
gence, 27 and such exceptions are unavailable where 
the carrier’s negligence contributed to the fire loss. 28 
Partial land carnage of goods will not preclude 
application of exceptions as to fire loss while the 
goods are in the possession of a water carrier. 29 

The term “fire,” as used m an exemption clause, 
means any fire, 30 and is not confined to a fire 
originating in the ship’s furnace. 31 Exceptions as 
to loss from damage by fire, m the absence of phras¬ 
es which limit the exception to fire loss on the 
water, 32 ordinarily include not only fire loss occur- 


13. ITS—The Hog- Island, CCAN 
Y, 48 F 2d 101—Bingham v. Osaka 
Shosen Kaisha, DC.XY, 12 F. 
Supp 35, affirmed, CCA., 88 F 2d 
1004. 

Decay as sea peril see infra § 134 b 
mower bulbs 

US—Rhodes v. U. S, DC.N.Y, 8 
F.Supp. 124. 

Onions 

US—The Vallescura, CCA.N.Y, 70 
F.2d 261, reversed on other grounds 
55 SCt. 194, 293 US 296, 79 L. 
Ed 373—The Tergestea, DC.N.Y., 
54 F 2d 809. 

14. US —Pan-American Hide Co v. 
Nippon Yusen (Kabushiki) Kaisha, 
DCNY., 13 F.2d 871. 

15. U.S.—Pan-American Hide Co, 
Inc v Nippon Yusen (Kabushiki) 
Kaisha, supra 

58 C J p 421 note 85. 

16. U.S—The Solveig, DC.Cal., 217 
F 805 

58 CJ p 421 note 86 

17. US—The Anna, DC Pa., 223 F. 
558 

58 C.J p 421 note 87. 

18. U S.—Pan-American Hide Co v 
Nippon Yusen (Kabushiki) Kaisha, 
D.CNY, 13 F 2d 871 

58 C J. p 421 note 88. 

19. U S —The Vallescura, NY, 55 
SCt. 194, 293 U.S 296, 79 L Ed 
373. 

58 C.J p 421 note 89 

20. US.—The Vallescura. N.Y., 55 

SCt 194, 293 tJ.S. 296, 79 L.Ed. 
373. j 


21. US—The Vallescura, N.Y, 55 
SCt. 194, 293 US 296, 79 LEd. 
373. 

22. U.S —George F Pettinos, Inc , v. 
American Export Lines, D.C Pa, 68 
FSupp 759, affirmed, CCA., 159 F. 
2d 247. 

23. US —Monnier v. U S , D C N.Y., 
16 F.2d 812, affirmed, C.CA, 16 F. 
2d 815. 

58 C.J. p 421 note 95. 

24. US—The Alme, CCNY., 25 F. 
562, 23 Blatchf. 335. 

58 C.J. p 421 note 97. 

25. U S —The Africa Maru, C C A N. 
Y, 54 F 2d 265, certiorari denied 
Osaka Shosen Kaisha v. Habicht 
Braun & Co, 52 SCt 457, 285 U 
S 556, 76 LEd. 945—The Aline, C. 
CNY, 25 F. 562, 23 Blatchf. 335. 

58 C.J. p 421 note 98. 

26. U S.—The President Wilson, D- 
C Cal., 5 F.Supp. 684 

La—American Cotton Co-op. Ass’n v. 
New Orleans & Vicksburg Packet 
Co, 157 So 733, 180 La. 836. 

58 C.J. p 421 note 2. 

Ship is. rem 

Where bills of lading contained ex¬ 
press contract making fire statute de¬ 
fense, such contract was available 
not only to shipowner, but to ship 
m rem.—The Munaires, D.C La, 12 
F Supp. 913 

27. US.—Fyfe v. Pan-Atlantic S. S. 
Corp, C C.A.N.Y , 114 F 2d 72, cer¬ 
tiorari denied Pan Atlantic S S. 
Corp v Fyfe, 61 S Ct. 319, 311 TJ. 
S. 711, 85 LEd 462. 
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Clerk’s negligence, which allegedly 
caused fire at time when general 
manager and wharf superintendent 
were not on dock, has been held not 
negligence of shipowner—The Mun¬ 
aires, DC La, 12 FSupp 913. 

28. Ala.—Grey v. Mobile Trade Co 
55 Ala. 387, 28 Am R 729 

58 C J. p 421 note 3. 

29. N.Y.—Sea Coast Lumber Co v. 
Clyde SS. Co, 133 N.Y S 303, 14S 
App.Div 622, affirmed 104 N EL 
1141, 210 N.Y. 571. 

58 C J. p 422 note 12. 

30. SC—Swindler v Hilliard, 31 S. 
CL. 286, 45 AmD. 732. 

“Dangers of fire” and “unavoida¬ 
ble accidents of fire,” as used in con¬ 
tractual exceptions, have been con¬ 
strued as identical m meaning — 
Swindler v. Hilliard, supra. 

31. S C.—Swindler v. Hilliard, su¬ 
pra. 

32. IFire on rivers and sea 

Exceptions as to damages “by fire 
. on the rivers and sea” cover 
only such fire loss as occurs on the 
water—Little Rock, etc., R. Co. v. 
Talbot, 39 Ark. 523 
Dangers of fire and navigation 
A receipt exempting the carrier 
from “dangers of fire and navigation 
or any other accident or danger of 
the seas, rivers or steam navigation, 
of whatsoever kind or nature,” is ap¬ 
plicable only to loss by fire occur¬ 
ring at sea and does not attach to the 
land route.—Van Valkenberg v Wil¬ 
der SS Co , 9 Hawaii 67—10 C.J. P 
186 note 62 [a] (2)* 
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ring aboard ship, 33 but also fire loss occurring on the 
wharf while the goods are under the control of the 
carrier, 34 and the shipowner may be exempt as a 
party in possession even if not technically a carrier 
at the time of fire 35 

g. Heat or Heating 

Contractual stipulations exempting the carrier from 
liability for loss arising from heat or heating have been 
held valid. 

Contractual stipulations exempting the carrier 
from liability for loss arising from heat 36 or heat¬ 
ing 37 have been held valid, and the two words have 
been construed as synonymous. 38 The carrier is 
relieved of liability under such stipulations, 39 ex¬ 
cept where it is negligent 40 as to stowage 41 or 
ventilation. 42 Under exceptions relating to “heat/’ 
exemption has been granted for damage arising 
from climatic heat. 43 

h. Inherent Defect, Quality, or Vice 

Under exceptions exempting the carrier from lia¬ 
bility for loss arising from the inherent defect, quality, 
or vice of the cargo, the carrier is released from damages 
falling within the scope of such exceptions. 

Under exceptions exempting the carrier from lia¬ 
bility for loss arising from the inherent defect, 
quality, or vice of the cargo, the carrier is released 


from damages falling within the scope of such ex¬ 
ceptions 44 The carrier is deprived of the benefit 
of such exceptions where the loss is due to its 
negligence 45 in stowage. 46 

i. Insurable Damage; G-iving Carrier Benefit of 
Insurance 

Exceptions as to any loss capable of being covered 
by insurance have been held valid The carrier may 
contract for the benefit of insurance unless prohibited by 
statute. 

Exceptions as to any loss capable of being cov¬ 
ered by insurance have been held valid 47 and en¬ 
forceable, 48 but such clauses have been construed 
as not relieving the carrier of liability for loss due 
to negligence, 49 or as invalid if they did in fact 
purport to relieve the carrier from its liability for 
negligence. 50 Clauses relieving the carrier from 
liability for losses capable of being covered by in¬ 
surance are ordinarily construed as referring only 
to insurance obtainable in the usual course of busi¬ 
ness, and not to insurance which might possibly be 
obtained from an extraordinary insurance associa¬ 
tion 51 

Benefit of insurance. Unless prohibited by stat¬ 
ute, the carrier may contract for the benefit of in¬ 
surance. 52 Stipulations giving the carrier the bene¬ 
fit of insurance on damaged cargo have been held 


33. U S —Scott v. Baltimore, etc., 
Steam-Boat Co, C C.Md, 19 F. 56. 

34. U S —The Munaires, D C La, 12 
P.Supp 913 

58 C J p 422 note 8. 

35. N T.—Jennings v Clyde SS Co t 
133 NTS 298, 148 App.Div. 615, 
affirmed 104 N.E. 1132, 210 N.Y. 
570. 

58 C J. p 422 note 9. 

36. US—The Hog Island, C.C AN. 
Y, 48 P2d 101—The Hew Orleans, 
CCLa, 26 F 44 

37. US—Rhodes v. U. S, D.CNY, 
8 PSupp 124—The New Orleans, 

C. CLa, 26 P 44. 

38. US—The Good Hope, NY, 197 
P. 149, 116 CC.A. 573. 

39. U S —Bmgham v Osaka Shosen 
Kaisha, D.CN.Y, 12 F Supp. 35, 
affirmed, CCA, 88 F 2d 1004 

40. U S.—The Nichiyo Maru, D C. 
Md., 14 P.Supp 727, affirmed, CC 
A., 89 P 2d 539. 

41. US —The Niel Maersk, D CN.Y., 
18 F.Supp. 824, reversed on other 
grounds, CCA, 91 P2d 932, cer¬ 
tiorari denied Bradley v The Niel 
Maersk, 58 S.Ct, 231, 302 U S 753, 
82 L.Ed. 582—The Nichiyo Maru, 

D. C.Md, 14 PSupp. 727, affirmed, 
C.C.A., 89 F.2d 539. 

42. US.—The Niel Maersk, D.C.N. 
Y., 18 F.Supp 824, reversed on oth- 

80 C.J.S.—62 


er grounds, CCA, 91 F.2d 932, 
certiorari denied Bradley v. The 
Niel Maersk, 58 S Ct 281, 302 US 
753, 82 L.Ed 5 S 2—The Nichiyo 

Maru, D.CMd, 14 F.Supp. 727, af¬ 
firmed, C.C.A, 89 F.2d 539 

43. US— Monnier v U S,D.C.NY, 
16 P 2d 812, affirmed, C.C A., 16 F 
2d 815. 

58 C J. p 422 note 22. 

44. US —The Nagisan Maru, D C N 
Y.14F Supp 1010 

‘‘Anything- arising from the nature of 
the goods” 

US—The Tergestea, DCN.Y., 54 
F 2d 809. 

“Chemical action. ,, 

U S —Bingham v Osaka Shosen Kai¬ 
sha, D C N Y , 12 F Supp 35, af¬ 
firmed, CCA, 88 F 2d 1004 

45. U S —The Nichiyo Maru, C.C A 
Md, 89 F.2d 539 

58 C J. p 422 notes 28-30 

46. U S —The Nichiyo Maru, supra 
—The Ferncliff, D.C Md , 22 P.Supp 
728, certified questions answered 
Smith v The Ferncliff, 59 S Ct 
615, 306 US. 444, 83 L Ed 862, af¬ 
firmed, C.C.A , 105 P 2d 1021. 

47. US —The Egypt, D C.N Y, 25 F. 
320—The Titama, DC.N.Y, 19 F. 
101 

48. US.—The Ferncliff, DCMd, 22 
F.Supp. 728, certified questions an- 
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swered Smith v The Ferncliff, 59 
SCt. 615, 306 US 444, 83 L Ed. 862, 
affirmed, C C.A., 105 F2d 1021. 
Compromise settlement with insurer 
The fact that holders of bills of 
lading made compromise settlement 
with insurers without notice to ship 
did nor discharge ship from liability 
for amount of damage to cargo of 
fish meal not covered by insurance, 
where ship had previously denied any 
liability.—The Ferncliff, DCMd, 22 
F Supp. 728, certified questions an¬ 
swered Smith v The Ferncliff, 59 S 
Ct 615, 306 US 444, 83 L Ed 862, 
affirmed, C.C A, 105 F 2d 1021. 

49. US—The Ferncliff, D.C.Md, 22 
F.Supp. 728, certified questions an¬ 
swered Smith v. The Ferncliff, 59 
S.Ct 615, 306 US 444, 83 LEd 
862, affirmed, C.C A, 105 F.2d 1021 

58 C J. p 423 note 38. 

50. U.S—The Anna, D.CPa„ 223 F. 
558 

51. US—The Tit am a, D.C.N.Y., 1£> 
F. 101. 

52. U.S.—The J L Luckenbach, C C 
A.N.Y., 65 F 2d 570. 

Soans to shipper 

If carrier contracts for benefit of 
insurance paid to shipper, it does not 
obtain benefit of loans to shipper 
repayable out of recovery from car¬ 
rier.—The J. L. Luckenbach, supra. 
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enforceable, 53 or unenforceable, 54 in accordance 
with the circumstances involved. 

j. Latent Defects 

The carrier may exempt itself from liability for latent 
defects. 

The carrier may exempt itself from liability for 
latent defects 55 and the validity of such exceptions 
has been upheld. 56 Provisions of the Harter Act 
making it unlawful to contract away the duty of 
diligence with respect to seaworthiness have been 
construed as permitting the diligent earner to ex¬ 
empt itself from liability as to latent defects, 57 
but such statutory provisions will not be extended 
by judicial interpretation to effect an exemption as 
to latent defects 58 Under the act, exceptions as to 
latent defects are inoperative where there was negli¬ 
gence with respect to care of cargo 59 

The exception will be strictly construed, 60 and 


will not be extended to include patent defects, 61 or 
defects not latent at the beginning of the voyage. 62 
Exceptions m a bill of lading of damage from 
“latent defects in hull” do not include unseaworthi- 
ness existing at the inception of the voyage, and at 
the time the bill of lading was signed, and resulting 
from a latent defect m a rivet m a water tank. 63 

k. Leakage 

Exceptions as to leakage operate to relieve the carrier 
from liability for all losses of this character occurring 
without its fault. 

Exceptions as to leakage operate to relieve the 
carrier* from liability for all losses of this char¬ 
acter occurring without its fault, 64 whether result¬ 
ing from leakage of the cargo sued on, 65 or from 
leakage of other cargo to the damage of that sued 
on 66 The exception is ordinarily defeated by un- 
seaworthmess of the ship 67 or negligence of the 


53. TJ S —Olivier Produce Corp v 
U S , D C Wash , 20 F 2d 214 

54. U S —The J. L Luckenbach, C C 
A.NY, 65 F 2d 570 

58 C J. p 423 note 42 

Unpaid insurance 

The fact that the bill of lading 
provides that the carrier shall have 
the benefit of any insurance effected 
by the shipper is not available as a 
defense where it does not appear that 
the insurance has been paid—Baker 
v. New York, etc, R Co. r D C.N Y, 
162 F. 496, affirmed 168 F. 248, 93 
CCA 550, certiorari denied 29 S 
Ct. 696, 214 U.S. 514, 53 LEd 1063 
Right of owner of lighter to benefit 
of insurance 

Where steamship company obligat¬ 
ed to reship burlap arranged with 
second steamship company to car¬ 
ry burlap to destination under oral 
agreement therefor including light¬ 
erage which the second company en¬ 
gaged tug owner to perform and tug 
owner m turn subcontracted work 
to owner of lighter, even though sec¬ 
ond company's usual bill of lading 
contained provision giving carrier 
full benefit of insurance effected up¬ 
on property shipped, the owner of 
the lighter was not entitled to bene¬ 
fit of shipper's insurance m determin¬ 
ing amount of damages for which 
•owner of lighter was liable when 
lighter capsized with cargo of bur¬ 
lap —The Steel Inventor, D.C.Md, 
-35 F.Supp 986 

55. US.—The Toledo, C.C.ANY, 
122 F.2d 255, certiorari denied Is- 
brandtsen-Moller Co v. The Toledo, 
62 SCt 302, 314 US. 689, 86 LEd 
551 

Unseaworthiness defeating benefit of 
exceptions see supra § 131 c (4). 

.56. U S.—The Prussia, N.Y., 93 F 


S37, 35 CCA. 625, certiorari de- | 
med 19 SCt 885, 174 U S 803 

57. US—The Ft Gaines, DCMd, 
24 F 2d 819, affirmed, C.C A , Fed- | 
eral Forwarding Co. v. Lanasa, 32 
F 2d 154. 

58 C J. p 423 note 57. 

58. U S.—The Ft Games, D C Md., 
24 F.2d 849, affirmed, CCA, Fed¬ 
eral Forwarding Co. v. Lanasa, 32 
F.2d 154. 

59. U S —Barr v International Mer¬ 
cantile Marine Co., D C N Y„ 29 F 
2d 26 

60. US —The Citta di Palermo, D.C 
NY, 226 F. 522, affirmed 226 F 
529, 141 CCA 285. 

58 C J. p 423 note 51 

61. U S.—The Cameroma, D.C N.Y., 
38 F 2d 522. 

58 C J. p 423 note 52. 

I.eaky or open port 

(1) A leaky port on a new vessel, 
so near the water line as would ren¬ 
der the steamer unfit for the car¬ 
riage of cargo in the compartment 
into which such port opened, cannot 
be regarded as a "latent defect," 
since it was easily discoverable on 
inspection by the water test, a test 
which is easily made, and which is 
customarily made, and which reason¬ 
able prudence requires to be made, 
with respect to ports near the water 
line before a ship sails on her first 
voyage.—The Phoenicia, D.C NY, 90 
F. 116, affirmed 99 F. 1005, 40 C.C.A. 
221 . 

(2) The term “latent defect/' in a 
bill of lading exempting the owner 
from liability for loss occurring by 
latent defects m hull, even existing 
before shipment or sailing, does not 
include an open port, although un¬ 
known to the master on sailing.— 
Putnam v. The Manitoba, D C.N.Y., 
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104 F 145, 151—The Canb Prince, 
DCNY, 63 F. 266, affirmed, CCA, 
68 F. 254, reversed on other grounds 
18 SCt. 753, 170 U.S 655, 42 LEd 
1181. 

62. U S —The Citta di Palermo, D.C 
NY, 226 F. 522, affirmed 226 F 
529, 141 CCA. 285 

63. U S —Wuppermann v The Canb 
Pnnce, NY, 18 SCt. 753, 170 US 
655, 42 LEd. 1181 

58 C.J. p 414 note 47. 

64. US —The Claverburn, D C N.Y., 
147 F. 850. 

58 C.J p 424 note 60 

65. U S —The Monte Iciar, C C.A. 
Pa, 167 F.2d 334 

58 C.J p 424 note 61. 

Cocoanut oil 

US—The Neidenfels, DCNY, 174 
F. 293 

N Y.—Proctor & Gamble Mfg. Co v 
Ocean S. S Co., 267 N.Y.S. 405, 
149 Misc. 701. 

Wine 

Provision in bill of lading for ship¬ 
ment of wine reciting “Not responsi¬ 
ble for leakage, breakage or spigot¬ 
ing," was permissible under the Har¬ 
ter Act, and such exemption was not 
contrary to Carriage of Goods by 
Sea Act —The Monte Iciar, C.C.A.Pa, 
167 F 2d 334. 

66. US—The Florinda, C.C.A.N.Y., 
31 F.2d 262, certiorari denied Sait- 
ta v. The Flonnda, 49 S Ct. 514, 
279 U.S. 874, 73 LEd 1009. 

58 C.J. p 424 note 62. 

67. U S.—The Milwaukee Bridge, D 
C.SD., 15 F 2d 249, affirmed, C.C. 
A., 26 F.2d 327, certiorari denied 
Moore v. U. S. f 49 SCt. 31, 278 U. 
S 632, 78 L Ed. 550. 

Defect in ship 

In libel for loss of oil which was 
pumped overboard to prevent it from 
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carrier, 68 such as bad stowage. 69 

Exceptions as to “drainage 31 do not exempt from 
liability for damage resulting from unseaworthi¬ 
ness 70 or from negligence in care of cargo. 71 

L Rust or Corrosion 

Contractual exemptions from liability for damage 
arising from rust or corrosion have been held valid. 

Contractual exemptions from liability for damage 
arising from rust or corrosion have been held 
valid, 72 and, under such exceptions, carriers are not 
liable for damage by rust occurring without their 
negligence. 73 Exemption is granted not only as to 
oxidation of iron, 74 but also as to oxidation of other 
metals 75 Under a general exception as to “rust,” 
the carrier is exempted from liability for damage 
whether the rust resulted from dampness of the 
atmosphere 76 or from water. 77 

m. Shipper’s or Consignee’s Risk 

Unless a statute is contravened, stipulations that 


cargo shall be carried at the risk of the shipper or cargo 
owner are valid and enforceable. 

Unless a statute is contravened, stipulations that 
cargo shall be carried at the risk of the shipper or 
cargo owner, 78 such as provisions for carriage on 
deck at the shipper’s risk of damage or loss, 79 are 
valid and enforceable. Such stipulations except risks 
of damage or loss, however, only so far as the dam¬ 
age or loss occurs under proper stowage, 80 and they 
do not relieve the carrier from liability for loss re¬ 
sulting from its negligence 81 

Where the carrier has notice that the outstanding 
bill of lading does not contain permission for on-, 
deck carriage and that, therefore, commercial drafts 
might be honored m reliance on normal conditions 
of carriage, it may not charge its obligations by 
stipulating that the cargo is carried on deck at the 
shipper’s risk, 82 since such a stipulation would be a 
fraud on anyone who might innocently pay value for 
the bill of lading. 83 


flowing into forward holds due to 
small hole in bilge pipe and sticking 
open of non-return valve, a provi¬ 
sion in the bill of lading that the car¬ 
rier should not be liable for loss or 
damage occasioned by “drainage or 
leakage” did not apply, since the ne¬ 
cessity for pumping oil overboard 
was due to a defect m the ship and 
not to insufficient containers furnish¬ 
ed by the shipper.—The Bill, D C.Md , 
47 F.Supp. 969, affirmed, C.C.A., Lor- 
entzen v. Brazil Oiticica, Inc., 145 F. 
2d 470 

68. U S.—The Milwaukee Bridge, D. 
CSD, 15 F.2d 249, affirmed, CC 
A., 26 F 2d 327, certiorari denied 
Moore v. TJ S, 49 SCt 31, 278 U. 
S 632, 7 3 L Ed. 550. 

58 C.J. p 424 note 64. 

69. U.S—The Matilde Peirce, D.C. 
NY, 32 F.2d 688 

58 C J. p 424 note 65. 

70. U S.—The Milwaukee Bridge, D. 
C S D, 15 F 2d 249, affirmed, CCA., 
26 F 2d 327, certiorari denied Moore 
v. U. S, 49 S.Ct. 31, 278 U.S 632, 
73 L.Ed. 550. 

71. U S —The Milwaukee Bridge, D. 
CSD, 15 F2d 249, affirmed, CCA., 
26 F2d 327, certiorari denied Moore 
v U. S, 49 S.Ct 31, 278 U.S 632 
73 LEd 550. 

58 C.J. p 424 note 67. 

72. U.S—Wolff v The Vanderland, 
D.C N Y , 18 F. 733. 

73. U.S—The Bristol, D.C.N.Y, 6 F 
638—Zerega v. Gee, D.C.N.Y., 30 
F.Cas.No.18,211. 

N.Y.—Nestle’s Milk Products v. 
Luckenbach S. S Co., 297 N.Y.S. 
487, 251 AppDiv 358. 

Dampness, discoloration, and rust 
In absence of proof of negligence. 


water carrier was not liable for dam¬ 
age to milk shipment caused by 
dampness, discoloration, or rust, un¬ 
der express exceptions m the bill of 
lading.—Nestle's Milk Products v 
Luckenbach S S Co, supra. 

Mould, rust, and discoloration 

Under clause of bill of lading ex¬ 
cepting carrier and vessel from lia¬ 
bility for damage caused by mould, 
rust, and discoloration, cargo owner 
could not recover from carrier and 
vessel for damage to shipment of 
canned beets by mould, rust, and 
staining of labels, m absence of evi¬ 
dence of negligence —Thomas Rob¬ 
erts & Co. v. Calmar S. S. Corp, D.C 
Pa , 59 F Supp. 203 

74. U.S.—-Wolff v The Vanderland, 
DCN.Y., 18 F 733. 

75. US—Wolff v. The Vanderland, 
supra 

58 C.J. p 431 note 30. 

76. U.S —The J L. Luckenbach, D 
C Cal, 209 F. 142 

Wash —Broderick, etc, Rope Co v 
Luckenbach SS Co , 247 P. 937, 139 
Wash 444. 

77. U S.—The J L. Luckenbach, D. 
C Cal, 209 F 142 

Wash—Broderick, etc, Rope Co. v 
Luckenbach SS. Co , 247 P. 937, 139 
Wash. 444. 

78. U.S.—G-lobe Solvents Co. v The 
California, C.CAPa, 167 F 2d 859, 
certiorari denied 69 S Ct 67, 335 
U.S 844, 93 LEd 394. 

58 C.J. p 431 note 33. 

“During the voyage” 

A stipulation for carriage at the 
shipper’s risk “during the voyage” 
will be construed as limited to loss 
during the particular voyage with¬ 
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in the contemplation of the parties.—■. 
Swift v Furness, D C Mass., 87 F. 
345—58 C J p 431 note 38. 

Private carrier 

Under the Harter Act, a stipulation 
for carnage at the shipper's risk is 
valid where made with a private 
carrier —The Elizabeth Edwards, C.C 
ANY, 27 F 2d 747. 

79. US—The Idefjord, DCN.Y., 31 
F.Supp. 667, reversed on other 
grounds, C.C A, 114 F 2d 26 2, cer¬ 
tiorari denied Den Norske Ameri- 
kalmje, A/S v. Blumenthal Import 
Corp, 61 S-Ct 175, 311 U.S. 707, 
85 LEd 459 

A greater risk of loss to goods “on 
deck” is recognized and provision for 
carnage on deck at shipper’s risk of 
damage or loss is proper.—Globe SoL 
vents Co. v The California, C C A.Pa, 
167 F2d 859, certiorari denied 6a 
SCt. 67, 335 US. 844, 93 LEd. 394. 

80. U S •—Globe Solvents Co v. The 
California, supra—The Ponce, DC 
N J , 67 F Supp. 725, affirmed, C C. 
A., Pompeian Olive Oil Corp v. The 
Ponce, 160 F.2d 107. 

81. U S —Colton v New York, etc , 
Mail SS Co, C.CA.NY, 27 F2d 
671 

58 C J p 431 note 37. 

82. US.—The Idefjord, C C A.N.Y , 
114 F.2d 262, certiorari denied Den 
Norske Amenkalinje, A/S v. Blu- 
menthal Import Corp, 61 SCt 175, 
311 U.S. 707, 85 LEd. 459. 

83. US.—The Idefjord, CCANY, 
114 F.2d 262, certiorari denied Den 
■Norske Amerikalmje, A/S v Blu¬ 
menthal Import Corp, 61 S.Ct. 175, 
311 US. 707, 85 LEd. 459. 
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Lighterage. Under exceptions providing for light¬ 
erage at the shipper’s or consignee’s risk for loss 
■arising during lighterage without its fault, the car¬ 
rier is not liable. 84 Stipulations as to lighterage 
“at risk and expense of cargo” do not relieve the 
carrier from liability for damage, during lighterage, 
resulting from its culpable negligence, 85 and stipula¬ 
tions for lighterage at the cargo owner’s risk are in¬ 
applicable to risks arising from the unfitness of the 
lighter. 86 

Stipulations for transshipment of goods “by the 
usual methods of conveyance, at the sole risk of 
the owners of the goods,” will be strictly construed 
against the carrier, 87 and will not relieve it from 
liability for loss, during lighterage, resulting from 
negligence. 88 

n. Sweat 

A stipulation excusing liability for sweating is not 
'effective with respect to a earner under the Carriage 
of Goods by Sea Act, but, in the absence of statutory 
restrictions, such a stipulation may operate to relieve 
a carrier from liability for sweating where it appears 
that damage proximately resulted from such cause. 

A stipulation excusing liability for sweating is not 
effective with respect to a carrier under the Carriage 
of Goods by Sea Act 89 In the absence of statutory 
restrictions, such a stipulation may operate to relieve 
the carrier from liability for sweating where it ap¬ 
pears that damage proximately resulted from such 
cause, 90 but, where the damage from sweat is 
proximately due to the carrier’s negligence, exemp¬ 
tion will be denied. 91 Exceptions as to damage 
from “sweat” have been construed as relating not 


only to sweat from cargo, 92 but also to sweat from 
the ship. 93 

o. Theft 

Subject to statutory restrictions, a carrier may limit 
its liability for loss or damage by theft 

Subject to statutory restrictions, a carrier may, 
by contract, limit its liability for loss or damage 
by theft, 94 as m the case of undeclared valuables. 95 
Such exceptions do not relieve the carrier from lia¬ 
bility for theft arising from its negligence 96 Un¬ 
der exceptions as to “theft on land or afloat/’ 
coupled with other clauses evincing intent to exempt 
the carrier from loss caused by the ship’s employees, 
it has been held that theft by a ship’s purser is 
within the benefit of the exception. 97 

Exceptions against loss by thieves are valid under 
the Harter Act where construed with an implied 
limitation as to the carrier’s exercise of due dili¬ 
gence in respect of care and custody of cargo. 98 
Thefts by persons not connected with the vessel 
may be stipulated against if no negligence m watch¬ 
ing appears, 99 and a diligent carrier has been held 
not liable for thieving by employees of an independ¬ 
ent stevedore. 1 Under the act, relief from liability 
cannot be obtained with respect to theft by those be¬ 
longing to the ship. 2 

A general clause in a bill of lading, exempting a 
shipowner from liability for loss of goods while on 
the quay, or loss by thieves, is not to be construed 
as applying to cases where such loss arises through 
the carrier’s negligence or failure in proper custody 
or care, so as to render it invalid, under the Harter 
Act, 3 and it is not rendered void by a subsequent 


84. US —The Seguranca, D C.N.Y., 
6? F 1014 

X Y —Nichols v. Compama Trasat- 
lantica, 219 NYS 86. 218 App Div 
660. affirmed 157 NE. 884. 245 N. 
Y 624. 

85. U S —The Ogeechee, DCPa, 248 
F 803. 

86. U S —Insurance Co. v. North 
German Lloyd Co, D.CMd, 106 F 
973, affirmed 110 F. 420, 49 CCA. 1 

87. U S —Colton v New York, etc., 
SS Co, C CANY., 27 F 2d 671 

88. US —Colton v New York, etc., 
SS Co, supra. 

58 C J p 432 note 45 

89. U.S—The Asturias, DCNY, 40 
F Supp. 168, affirmed, CCA, Wea¬ 
sels v The Asturias, 126 F 2d 999 

Sweating as sea peril see infra § 
134 b. 

30. U.S.—The Tergestea, D C.N Y , 
54 F:2d 809—The Hog Island, C.C 
A.N.Y., 48 F.2d 101—Bingham v 
Osaka, Shosen' Kaisha, DCNY, 12 
F Supp. 35, affirmed, C.C.A., 88 F.2d 
JL004. 


NY—Nestle's Milk Products v 
Luckenbach S S Co, 297 N.Y.S. 
487, 251 AppDiv 358. 

58 C J. p 432 note 52 

91. U.S —The Niel Maersk, D.C N.Y, 
18 F.Supp 824, reversed on other 
grounds, CCA, 91 F 2d 932, cer¬ 
tiorari denied Bradley v The Niel 
Maersk, 58 S Ct. 281, 302 US. 753, 
82 LEd 582—The Nichiyo Maru, 
DCMd., 14 F Supp. 727, affirmed, 
CCA, 89 F.2d 539. 

58 C.J. p 432 note 53. 

Carnage of Goods by Sea Act 

Although bills of lading provided 
that shipowner should not be re¬ 
sponsible for damages arising from 
sweat, such limitation was subject to 
provision m Carnage of Goods by 
Sea Act invalidating any clause in 
a contract of carnage relieving car¬ 
rier or ship from liability for dam¬ 
age to, or in connection with, goods 
ansing from negligence —Standard 
Brands v. Thos. <& Jno. Brocklebank, 
Limited, DC.NY., 81 F.Supp. 670. 
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92. U S —-The La Drome, D C.N.Y , 
43 F 2d 241. 

93. U.S—The Da Drome, supra. 

94. U.S —The Saratoga, D.C.N.Y , 20 
F. 869. 

95. U S —Liverpool, etc , Steam Co 
v. Phemx Ins Co, NY., 9 S.Ct. 469, 
129 US 397, 32 LEd. 788. 

96. U S —Remington Rand, Inc v 
U S , D.C N Y , 98 F.Supp. 334. 

58 C.J p 432 note 66. 

97. N.Y —Spmetti v. Atlas SS. Co., 

80 N.Y 71, 36 AmR. 579. 

9a US—The Poznan, D.C.N.Y., 276 
F. 418. 

99. U.S—Cunard SS Co. v. Kelley, 
Mass, 115 F 678, 53 CCA. 310— 
The Saratoga, D.C N.Y, 20 F. 869. 

1- US.—The Poznan, D.C.N.Y., 276 
F. 418. 

2. US.—-The Seneca, D C.N.Y., 163 
F. 591, reversed on other grounds 
172 F 370, 97 Q.C A. 68 

a U.S.—Canard SS Co. v. Kelley, 
Mass, 115 F. 678, 53 CCA. 310. 
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clause extending all exemption provisions to cases 
of negligence, the two clauses being separable ; 4 but 
the carrier is entitled to the benefit of the exemp¬ 
tion, unless it is found that its negligence or fault 
contributed to the loss 5 The Harter Act does not 
affect the validity of exceptions as to theft with 
respect to shipments between ports of a foreign 
country, 6 or between ports of different foreign 
countries, even though intended ultimately to reach 
this country via rail. 7 

§ 134. - Perils of Sea 

a. In general 

b. Validity, operation, and effect 

a. In General 

The phrase “peril of the sea,” as used in contracts 
exempting carriers from liability for loss arising there¬ 
from, generally means such perils as are peculiar to the 
sea and to navigation, of an extraordinary nature, arising 
from irresistible force or overwhelming power, which 
cannot be guarded against by the ordinary exertions of 
human skill and prudence. 


The phrase “peril of the sea” does not lend it¬ 
self to accurate definition 8 As used m contracts 
exempting carriers from liability for loss arising 
therefrom, “perils or peril of the sea” generally 
means such perils as are peculiar to the sea 9 and to 
navigation, 10 of an extraordinary nature, 11 arising 
from irresistible force 12 or overwhelming power, 13 
ordinarily, 14 although not necessarily, 15 arising 
from natural causes, which cannot be guarded 
against by the ordinary exertions of human skill and 
prudence 16 The term may be defined as denoting 
all marine casualties resulting from the violent ac¬ 
tion of the elements, 17 not reasonably to be ex¬ 
pected, 18 as distinguished from their natural, silent 
influence, 19 casualties which may, rather than con¬ 
sequences which must, occur 20 In other words, a 
“peril of the sea” is one of an inevitable charac¬ 
ter, 21 in the sense that it is something so catastro¬ 
phic as to triumph over the safeguards by which 
skillful and vigilant seamen usually bring ship and 
cargo safely to port, 22 but is not entirely synony- 


4. US —Cunard SS Co. v. Kelley, 
supra 

5. US—Cunard SS Co. V. Kelley, 
supra 

6. N.Y—Straus v. Canadian Pac. R 
Co, 173 NE. 564, 354 NY. 407 

7. N.Y—Straus v. Canadian Pac. R 
Co, supra. 

S . US —The Josephine, D C Pa, 37 
F 2d 928, affirmed, C.CA, 49 F 2d 
207. 

S8 C.J p 425 note 86. 

Statutory exemptions as to sea peril 
see supra § 128 d 

Dangers or perils of rivers and lakes 
see supra § 133 c 

.9. U S —Duche v Brocklebank, C C 
A N.Y., 40 F 2d 418, 420. 

58 CJ P 425 note 87. 

Similarity with meaning - in policy of 
insurance 

Generally speaking, words have 
.same meaning in bill of lading as m 
policy of insurance, although the ef¬ 
fect of negligence of the master or 
crew contributing to the loss by a 
peril of the sea may be different on 
the two contracts—The G R Booth, 
Cal, 19 SCt. 9, 171 U.S. 450, 43 LEd. 
234. 

10. U S —CoQk v Southeastern 

Lime, etc., Co, D C S.C., 146 F. 101 
—The Arctic Bird, D C Cal, 109, F 
167. 

" 11. U S —Duche v. Brocklebank, C 
CA.NY, 40 F.2d 418, 420. 

68 C.J. p 425 note 89. 

-12. Cal—Blake, Moffitt & Towne v 
Luckenbach S. S Co, 6 P.2d 121, 
120 Cal.App.Supp 775. 

: 58 C.J. p 4 25 note 90. 


13. Cal—Blake, Moffitt & Towne v 
Luckenbach S S Co, supra. 

58 CJ p 425 note 91 

14. U S —Cook v Southeastern 

Lime, etc , Co , D C S C , 146 F 101 

Ky—Bentley v Bustard, 16 B Mon 
643, 63 AmD. 561 

15. N.Y —McArthur v. Sears, 21 
Wend. 190 

58 CJ p 425 note 93. 

16. Cal—Blake, Moffitt & Towne v 
Luckenbach S S. Co, 6 P 2d 121, 
120 Cal App. Supp. 775 

58 CJ p 425 note 94. 

17. U S —Philippine Sugar Centrals 
Agency v. Kokusai Kisen Kabushi- 
ki Kaisha, CCANY, 106 F2d 32, 
35—The California, DCPa, 67 F 
Supp 719, reversed on other 
grounds, CCA, Globe Solvents Co 
v The California, 167 F 2d 859, cer¬ 
tiorari denied 69 S Ct 67, 335 U.S 
844, 93 LBd 394. 

58 C J. P 425 note 95. 

Storms of extreme violence 

In maritime law, a peril of the 
seas is an expression commonly un¬ 
derstood to refer only to storms of 
extreme violence —Franklin Fire Ins 
Co v Royal Mail Steam Packet Co., 
DCNY, 54 F2d 807, reversed on 
other grounds, CCA, 58 F 2d 175, 
certiorari denied Royal Mail Steam 
Packet Co. v. Franklin Fire Ins Co , 
53 S.Ct 82, 287 U S. 630, 77 L Ed. 546. 

IS. U S.—Morris v Lamport & Holt, 
D C N.Y., 54 F 2d 925, affirmed, C C 
A, 57 F.2d 1081. 

19. U.S—Philippine Sugar Centrals 
Agency v Kokusai Kisen Kabushi- 
ki Kaisha, C.CA.N.Y, 106 F 2d 32 
35—The California, DCPa., 67, F 
Supp. 719, reversed on other 
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grounds, C C A., Globe Solvents Co. 
v California, 167 F 2d 859, certio¬ 
rari denied 69 S Ct 67, 335 U.S. S44, 
93 LEd 394 
58 C J p 125 note 96 
20 U S.—Duche v Brocklebank, C. 

CANY, 40 F.2d 418, 420. 

58 C J p 425 note 97. 

21. Or—Pettyjohn v. Oregon Coal, 
etc, Co, 113 P 438. 58 Or 392. 

SC—Blythe v Marsh, 12 SCL. 360. 

22. US —Morns v. Lamport & Holt, 
DCNY, 54 F2d 925, 926, affirmed. 
C.C.A, 57 F,2d 1081—The Califor¬ 
nia, DCPa, 67 FSuPP 719, re¬ 
versed on other grounds, C.C A, 
Globe Solvents Co v. The Califor¬ 
nia, 167 F2d 859, certiorari denied 
69 SCt 67, 335 US. 844, 93 LEd 
394—Petition of Howard, DCNY, 
53 F.Supp 556—The Naples Maru, 
DCNY, 20 F.Supp. 258, modified 
on other grounds, CCA, Philippine 
Sugar Centrals Agency v. Kokusai 
Kisen Kabushiki Kaisha, 106 F2d 
32. 

58 C J. p 425 note 99. 

Similar statements 

(1) “Peril of the sea ,r is that dan¬ 
ger which comes when wind and 
waves m their fury work their will 
with ship and cargo after owner has 
used all reasonable effort to make 
ship seaworthy and well qualified to 
withstand those hazards and perils 
that owner knows, or has reason to 
believe, must be encountered—Nor¬ 
ris Gram Co v Great Lakes Transit 
Corporation, C C.A.I11, 70 F 2d 32, 
certiorari denied Great Lakes Transit 
Corporation v. Norris Gram Co, 55 
S.Ct 75, 293 US 565, 79 LEd 664. 

(2) A “peril of the sea,’" means 
that the weather encountered must 
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mous with “inevitable accident.” 23 

Equivalent exceptions. The phrase “dangers of 
navigation” is ordinarily construed as equivalent in 
meaning to dangers 24 or perils 25 of the sea. Ex¬ 
emptions as to “dangers of navigation” refer to 
latent dangers, and not such as are, or ought to be, 
patent, which can be avoided by skill, judgment, and 
foresight of the persons engaged in navigation, 20 
those perils that are incident to navigation in a 
lawful course of it , 27 and are restricted m meaning 
to dangers of an inevitable character. 20 

The phrase “dangers of the sea” or “seas” has 
been construed as equivalent to “perils of the sea ” 29 
By dangers of the sea or seas is meant those ac¬ 
cidents peculiar to the sea 30 and to navigation there¬ 
on 31 In its broadest sense the phrase includes all 
hazards which may arise on the sea, of whatever na¬ 
ture, 32 but in a narrower sense it is confined to 
hazards arising directly and exclusn^ely from that 
element 33 or of which that element is the efficient 
cause. 34 In either sense “dangers of the seas” in¬ 
clude only losses arising from extraordinary con¬ 
ditions beyond the control of human skill and pru¬ 
dence. 35 

An exception as to “occurrences of seas, rivers, 
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or navigation” has been construed as equivalent to 
“peril of the seas ” 36 

b. Validity, Operation, and Effect 

The courts have upheld the validity of exceptions 
exempting the carrier from liability for loss resulting 
from perils of the sea, and under such an exception the 
carrier may be relieved from liability for loss resulting 
from such cause. Various risks and causes of loss have 
been held to be within the exception. 

The courts have upheld the validity of exceptions 
exempting the carrier from liability for loss re¬ 
sulting from perils of the sea, 37 and under such an 
exception the carrier may be relieved from liability 
for loss resulting from such cause 38 Exceptions of 
the character covered by “perils of the sea” or 
other clauses of similar import are not available 
where the efficient cause of loss was the negligence 
of the carrier, 39 and this is true, even though the 
sea peril was a contributing cause of loss. 40 Where,, 
however, the charge of negligence is not sustained,, 
the exception will be available. 41 Deck stowage 
of cargo may 43 or may not 43 constitute negligence 
depriving a carrier of the benefit of exceptions as 
to penis of the sea. 

Where loss was proximately due to original un¬ 
seaworthiness of the ship, an exemption claimed as 
for a peril of the sea will ordinarily be denied, 44 as 
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be too much for a well-found vessel 
to withstand—Philippine Sugar Cen¬ 
trals Agency v Kokusai Kisen Ka- 
bushiki Kaisha, CCA.N.I, 106 F 2d 

32. 

23. N Y —Merritt v Earle, 31 Barb 
38. 

24. TJ S.—Baxter v Leland, DCN 
Y, 2 FCas No 1,124, AbbAdm. 348, 
affirmed, CC V 2 F Cas No.1,125, 1 
Blatchf 526. 

25. U S —Norris Grain Co. v Great 
Lakes Transit Corporation, CCA 
Ill, 70 F 2d 32, certiorari denied 
Great Lakes Transit Corporation 
v. Norms Grain Co. f 55 S.Ct 75, 293 
ITS 565, 79 LEd 664—Baxter v. 
Leland, DCN.Y, 2 F Cas No.1,124, 
Abb Adm 348, affirmed, C C., 2 F. 
Cas No 1,125, 1 Blatchf. 526. 

26. Mo —Costigan v. Michael 

Transp Co , 38 Mo App. 219. 

Or—Pettyjohn v Oregon Coal, etc., 
Co, 113 P 43S, 58 Or 392, 395. 

27. Pa,—-Atwood v Reliance Transp 
Co., 9 Watts 87, 34 Am D. 503. 

28. Or—Pettyjohn v. Oregon Coal, 
etc, Co, 113 P 438, 58 Or. 392 

29. U S —Baxter v. Leland, D.C N 

, 2 FCas No 1,124, Abb Adm 348, 

affirmed, CC, 2 FCas No 1,126, 1 
Blatchf 526 

NY—Redpath v. Vaughan, 52 Barb. 
489. 


30. U S —Airey v Merrill, C C Me , 
1 FCas No 115, 2 Curt 8. 

31. NJ—Stephens, etc, Transp. Co 
v. Tuckerman, 33 N.J.Law 543. 

32. U S —Merrill v. Arey, D C Me , 
17 FCas No 9,468, 3 Ware 215, af¬ 
firmed, C C, Airey v. Merrill, 1 F 
CasNo.115 

58 C.J p 425 note 14 

33. U.S—Merrill v Arey, DC Me, 
17 FCas No.9,468, 3 Ware 215, af¬ 
firmed, C C, Airey v. Merrill, 1 F. 
Cas No.115. 

34. U.S—Merrill v. Arey, DCMe, 
17 FCas No 9,468, 3 Ware 215, af¬ 
firmed, C C, Airey v. Merrill, 1 F. 
Cas No.115. 

58 CJ p 426 note 16. 

35. U.S —Insurance Co. of North 
America v. Easton, etc., Transp 
Co, DC Pa, 97 F 653. 

58 C J- p 426 note 17. 

36. U S —Herman v. Compagme 

G§n€rale Transatlantique, N.Y., 242 
F. 859, 155 C.C A 447. 

37. U S —Franklin Fire Ins Co. v 
Royal Mail Steam Packet Co., D C 
NY, 54 F 2d 807, reversed on oth¬ 
er grounds, CCA, 58 F 2d 175, cer¬ 
tiorari denied Royal Mail Steam 
Packet Co. v Franklin Fire Ins 
Co, 53 SCt 82, 287 US 630, 77 L 
Ed. 546—The Emilia, DCNY, 13 
F Supp 7 

58 C J. p 426 note 22. 
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38. U S.—The Nagisan Maru, D,C.N. 
Y, 14 F Supp. 1010. 

58 CJ p 426 note 26. 

39. U S.—Globe Solvents Co. v. The 
California, CCAPa, 167 F 2d 859, 
certiorari denied 69 S Ct. 67, 335 U. 

5 844, 93 LEd. 394. 

58 CJ p 426 note 30. 

40. US —The Olga S , C C.A.La., 25 
F.2d 229 

41. US.—The Del Norte, D C.Cal, 
234 F. 667. 

42. US—The Paragon, DCMe, 18 
F.Cas No 10,708, 1 Ware 326—The 
Rebecca, D C Me., 20 F Cas No 11,- 
619, 1 Ware 187. 

43. US—The Del Norte, D C.Cal., 
234 F. 667 

58 C J p 426 note 36. 

44. U S —Inter lake Iron Corp. v 
Gartland S 'S. Co, CCA Mich, 121 
F.2d 267, certiorari denied Gart¬ 
land S S. Co. v. Interlake Iron 
Corp, 62 SCt. 181, 314 US 681, 
86 L Ed 545—Norris Gram Co v. 
Great Lakes Transit Corporation, 
C C A.H1, 70 F.2d 32, certiorari de¬ 
nied Great Lakes Transit Corpora¬ 
tion v. Norns Gram Co, 55 S.Ct 
75, 293 US 565, 79 LEd 664—The 
Manuel Amus, DC.NY, 10 F.Supp. 
729, affirmed, C.C.A, M. Bmkovitz 

6 Sons v The Manuel Arnus, 80 
F.2d 1015—The Empress of Rus¬ 
sia, DCNY, 1 F Supp. 978. 

58 C J P 427 note 37. 
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where there was a breach of the duty of diligence 
to make the vessel seaworthy 45 

Particular risks or causes of loss have been con¬ 
sidered by the courts to be, 46 or not to be, 47 a peril 
of the sea within the meaning of the exception so 
as to relieve the carrier from liability. Damage 
arising from ordinary wear and tear does not fall 
within the exception, 48 and, where cargo containers 
are torn as the result of contact with other cargo 
in a tossing ship, exemption as for a sea peril will 
be denied if the proximate cause of loss was faulty 
stowage. 49 Loss by piracy is within the benefit of 
the exception, 50 but theft not amounting to piracy 
has been held to be excluded. 51 

Collision . Exemptions may be granted for dam¬ 
ages arising from a collision without fault of the 
carrier, 52 although there is authority holding that, 
in order to be a “danger of the sea/’ within a bill 
of lading exempting the owners from liability as 


carriers, the collision must be such as could not 
be avoided by either ship by human prudence and 
skill. 53 Exemption will be denied where collision 
resulted from the fault of the carrier seeking it. 54 

Dampness, decay, and sweating. The exemption 
as a peril of the sea has been allowed as to damage 
arising from dampness, 55 decay, 56 or sweating. 57 
However, exemption for damage resulting from 
dampness 58 or sweating 59 has also been denied. 
Where the earner’s unexcepted negligence contrib¬ 
utes to the damage, exemption will be denied. 60 

Entrance of sea water and wetting of cargo Ex¬ 
emption may be granted as for a sea peril where 
the cargo is damaged by the entrance of sea water, 61 
as where sea water entered through leaks in a 
previously sound ship which were caused by stress 
of weather, 62 or where water entered because the 
vessel shipped an unusually heavy sea 63 


45. U S —The Charles Rohde, D C 
Md, 8 F 2d 506, appeal dismissed, 
C C.A., Johnson & Wimsatt v Hax, 
15 F 2d 1009—The Empress of Rus¬ 
sia, DCNI, 1 FSupp 978 

46. Breakage 

The exemption has been allowed 
for breakage —In re Twelve Hun¬ 
dred and Sixty-five Vitrified Stone¬ 
ware Sewer Pipes, DCNY, 24 F. 
Cas No 14,280, 5 Ben. 402. 

Breezing 

A ship so injured by storms as to 
he forced to leave her usual course 
and sail to a cold port for necessary 
repairs may be exempt for freezing 
of cargo at such port of distress — 
The Angelo Toso, DCN.Y., 278 F. 
212 , 

Sale of cargo to pay salvage claims 
against a ship driven ashore has 
been held a loss within exceptions 
as to sea peril—The Wiley Smith, 
DCN.Y. 29 F Cas No 17,657, 6 Ben 
195. 

47. Bilging 

Loss arising from bilging is not 
within an exception of sea perils — 
Atwood v. Reliance Transp Co, 9 
Watts, Pa, 87, 34 AmD. 503—58 C. 
J. p 427 note 40 

Explosion. 

Exemption has been denied for 
loss proximately resulting from an 
explosion.—The G. R Booth, Cal, 19 

S. Ct 9, 171 U.S. 450, 43 LEd 234— 
58 C.J. P 428 note 64. 

Ice 

The presence of ice in waters navi¬ 
gated is not a peril of the sea where 
ice is normally to be expected at the 
place where, and season when, en¬ 
countered.—The H. A. Rock, DCN 

T. , 23 F.2d 198—58 C.J. p 429 note 74 


Impassability of canal 

An exception as to “the dangers of 
navigation" has been held not to ap¬ 
ply to dangers caused by impassabil- 
lty of a canal resulting from inevita¬ 
ble accident—Hand v Baynes, 4 
Whart, Pa, 204, 33 AmD 54. 

A pilot’s lack of skill does not fall 
within exceptions as to sea peril — 
Harvey v Pike, 4 N C. 519, 7 Am I> 
693. 

Pressure of cargo 

Damage resulting from pressure of 
one part of a cargo on another has 
been held not within exceptions as to 
sea peril—Muller v. The Igima, D.C. 
NY., 17 F.CasNo 9,917 

48. U S —Insurance Co of North 
America v Easton, etc, Transp 
Co, DC Pa, 97 F. 653—The War¬ 
ren Adams, NY, 74 F 413, 20 
CCA. 486, certiorari denied 16 S 
Ct 1199, 163 U.S. 679, 41 LEd. 316 

49. US—The Trignac, DCNY., 169 
F 682 

50. Mass—Gage v. Tirrell, 9 Allen 

299 

58 C J P 429 note 89. 

51. U S —The Gold Hunter, D.C JM 
Y, 6 F Cas No 5,513, Blatchf. & H 

300 

58 C.J p 429 note 90 

52. Ala—Jones v Pitcher, 3 Stew & 
P. 135, 24 AmD 716 

58 C.J. P 427 note 44 

53. S C.—Blythe v. Marsh, 12 S.C L 
360 

54. U.S.—Schulze-Berge v. The 

Guildhall, D.C.NY, 58 F. 796. 

58 C.J. p 427 note 46 

55. U'S.—Rich v Lambert, S.C., 12 
How. 347, 13 L.Ed. 1017. 

58 C J. P 427 note 47. 

Humidity of ship's hold is a peril 
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of the sea—The Nagisan Maru, DC 
NY, 14 FSupp 1010. 

56. U.S—Clark v. Barnwell, SC., 12 
How 272, 13 LEd 985. 

57. U S —The Zarembo, DCNY., 44 
FSupp 915, affirmed, C C.A, Bal¬ 
four, Guthrie & Co v Amencan- 
West African Line, 136 F2d 320, 
certiorari denied Balfour, Guthrie 
& Co v The Zarembo, 64 S.Ct 437, 
320 US. 804, 88 L.Ed. 486 

Sweating as danger of sea within 
statutory exemption see supra § 
128 d. 

Moisture and sweat in a ship's hold 
when the hold cannot be opened are 
a peril of the sea which relieves the 
earner from liability —The Naples 
Maru, D.C NY, 20 FSupp. 258, mod¬ 
ified on other grounds, C.CA, Philip¬ 
pine Sugar Centrals Agency v Koku- 
sai Kisen Kabushiki Kaisha, 106 F 2d 
32. 

58. US.—Baxter v. Leland, DCN. 
Y, 2 F Cas No.1,124, Abb Adm. 348, 
affirmed, C C., 2 F.Cas No 1,125. 

59. U S —Baxter v Leland, supra. 

58 CJ p 427 note 50 

60. U.S —The Star of Hope, Cal, 17 
Wall. 651, 21 L Ed. 719. 

58 C J p 427 note 51 

61. U S —Philippine Sugar Centrals 
Agency v. Kokusai Kisen Kabushi¬ 
ki Kaisha, CC.ANY, 106 F.2d 32 
—Atlantic Sugar Refineries v. Roy¬ 
al Mail Steam Packet Co , C C. A N 
Y, 47 F2d 880 

62. U S —The Dolbardorn Castle, D 
C.CaL, 212 F. 565, affirmed 222 F. 
838, 138 C.C A. 264. 

58 C J p 428 note 58. 

63. US—The Dunbntton, DCNY., 
61 F. 764, reversed on other 
grounds, 73 F. 352, 19 C.C.A 449. 

58 C.J. p 428 note 60. 
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If the predominant cause of loss is not in itself 
a peril of the sea, the simultaneous entrance of sea 
water does not make it such, 64 and carriers will be 
denied the benefit of such exceptions where sea 
water entered because the ship was unsea-worthy, 65 
or because of unexcepted negligence in her opera¬ 
tion, 66 or where entrance of sea water resulted 
in damage to cargo only because of faulty stow¬ 
age. 67 Unexplained presence of sea water, with¬ 
out evidence to show how or why it entered the 
ship, renders the carrier liable for resultant damage 
to cargo. 68 

Fire. Exemption as a peril of the sea has been 
denied for loss arising from fire. 66 Even on the 
assumption that fire comes within exceptions as to 
“penis of navigation and perils of the sea,” so as 
to exempt a carrier from liability for a nonnegligent 
fire, it does not follow that such exceptions im¬ 
pliedly render the carrier liable for fire arising from 
its negligence 70 so as to extend the liability of the 
carrier beyond the limits prescribed by statutes ex¬ 
empting from fire loss. 71 

Jettison. The carrier is not liable for loss oc¬ 
casioned by a jettison which proximately resulted 
from a sea peril, 72 but exemption will not be granted 
as for a sea peril, where the jettison was wrongful, 73 
or where the jettison was necessary under prevail¬ 
ing conditions, but such conditions arose from the 
carrier’s fault 74 or breach of contract, 75 such as 


negligence 76 or original unseaworthiness of the 
ship 77 

Leakage of cargo . Where, without negligence, 
containers of liquid cargo are so injured by rolling 
of the ship in heavy weather as to cause such 
liquid to leak onto and damage other cargo, the 
damage caused by the leaking cargo is within ex¬ 
ceptions as to sea peril. 78 Where the proximate 
cause of such leakage is negligence of the carrier, 
exemption will be denied. 70 Loss by leakage of 
cargo resulting in a short delivery does not come 
within exceptions as to perils of the sea where it 
appears that such loss arose from a defect in the 
ship’s tank wherein cargo was carried. 80 

Sinking of ship. The sinking of the ship through, 
unavoidable accident has been held within excep¬ 
tions as to sea peril , S1 but sinking will not be with¬ 
in such exceptions where it resulted from the ves¬ 
sel’s unseaworthiness. 82 The unexplained sinking 
of a ship under normal weather conditions will not 
be ascribed to perils of the sea, 83 but where it ap¬ 
pears that m a manner unexplained a floating object 
was driven through the ship’s bottom, causing her 
to sink, the loss may be held to result from a sea. 
peril. 84 

Stranding and striking obstructions . Loss has 
been held to come within exceptions as to sea peril 
where it resulted from nonnegligent stranding of 


64. U.S —The G. R. Booth, -Cal, 19 
SCt. 9, 171 US. 450, 43 LEd 234 

58 C.J p 427 note 54. 

65. US—The Nellie Floyd, D.C.N 
C, 116 F 80, affirmed 122 F 617, 60 
CCA 175 

58 C J p 427 note 55 
Rivets dropping* out 

Damage to cargo by water enter¬ 
ing hold of ship as result of rivets 
dropping out during heavy weather 
not unusual at time of voyage did 
not arise from “perils of the sea "— 
Franklin Fire Ins Co v Royal Mail 
Steam Packet Co, CCANY., 58 F 
2d 175, certiorari denied Royal Mail 
Steam Packet Co v. Franklin Fire 
Ins Co , 53 S Ct 82, 287 U S 630, 77 
LEd 546 

66 . US—The Nith, DC Or, 36 F. 
86, 13 Sawy. 368. 

58 C J P 427 note 56 

67. US—The Charlton Hall, D.CN 
Y„ 285 F 640 

58 C J p 428 note 57 

68 . U.S — Herman v. Compagnie 

GSn&rale Transatlantique, N Y, 
242 F. 859, 155 C C A 447. 

58 C.J. p 428 note 63. 

69. U-S—Garrison v. Memphis Ins 
Co, Mo, 19 How 312, 15 LEd. 656 

58 C.J. p 428 note 66* I 


70. U S —Walker v Western Transp. 
Co, Ill, 3 Wall 150, 18 LEd 172 

71. U S —Walker v. Western Transp 
Co., supra. 

72. U.S —The Mary F. Barrett, C C 
A Pel, 279 F. 329. 

58 C J. p 429 note 78. 

73. U S —Compania de Navigacion 
La Flecha v. Brauer, NY, 14 S Ct. 
12, 168 US. 104, 42 LEd 398. 

58 C J. p 429 note 79. 

74. US—Lawrence v Minturn, Cal, 
17 How 100, 15 LEd 58—The Het- 
tie Ellis, C C La , 20 F 507, reheard 
22 F. 350. 

75. U S —Lawrence v Minturn, Cal, 
17 How 100, 15 LEd. 58—The ITet- 
tie Ellis, C C La , 20 F 507, reheard 
22 F 350. 

76. U S —The Hettie Ellis, supra. 

58 C J p 429 note 82 

77. U S —Dupont de Nemours v 
Vance, La, 19 How. 162, 15 L.Ed. 
584 

78. U.S —Atlantic Sugar Refineries 
v. Royal Mail Steam Packet Co, C. 
C A N.Y., 47 F 2d 880. 

58 C.J. p 429 note 86. 

79. U S —Atlantic Sugar Refineries 
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v Royal Mail Steam Packet Co 
supra. 

58 C J p 429 note 87. 

80. U S —The City of Dunkirk, D C* 
NY, 10 F 2d 609 

58 C J p 429 note 85 

81. US— Hostetter v. Park, Pa., 11 
SCt 1, 137 US. 30, 34 LEd. 568 

82. US—The Arctic Bird, D C.Cal * 
109 F. 167 

83. U S.—Hartwell v Neptune Line* 
C.CANY, 273 F 687. 

58 C J P 429 note 95 
Usual heavy seas m area 

With respect to liability to cargo 
owners, the sinking of coal barges, 
in an area in which bad weather and 
heavy seas were not unusual in De¬ 
cember, was not due to a peril of the 
sea, where the wind though sudden¬ 
ly changing and continuing to in¬ 
crease, did not reach the force of a 
gale, and the sea, though much high¬ 
er than was to be expected from the 
strength of the wind, was much less 
than 20 feet m height—Petition of 
Howard, DC NY., 53 FSupp 556. 

84. U.S—The William I. Mcllroy* 
D C.N.Y., 37 F 2d 909, affirmed, C C. 
A, 45 F 2d 1023. 

N.Y.—Feldman v. Old Dominion SS. 
Co., 176 N.Y S. 183, 107 Misc. 221 
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the ship, 85 or where, without negligence, the ship 
struck an obstruction. 86 Where negligence was the 
proximate cause of loss, the carrier cannot secure 
exemption as for a sea peril from liability for dam¬ 
ages resulting from stranding 87 or the striking of 
an obstruction. 88 

Vermin Ordinarily, damage caused by vermin, 89 
such as rats, 90 is not within exceptions as to sea 
peril. 

Wind and leave. There is no rule accurately de¬ 
fining the degree of violence of wind and wave 
necessary to constitute a peril of the sea, 91 and the 
question of whether or not weather conditions con¬ 
stitute such a peril depends on all the special cir¬ 
cumstances of the particular case. 92 Damage has 
been held to arise from a sea peril where, without 
negligence of the carrier, it resulted from extra¬ 
ordinary action of wind or wave, 93 such as unusually 
severe storms, 94 sudden squalls, 95 or the breaking of 
a huge wave over the ship. 96 There is authority 
holding that rough, although not extraordinary, seas 
may constitute a sea peril. 97 On the other hand, ex¬ 
emption sought as for sea peril has been denied 
where it appears that damage arose under ordinary 
weather conditions, 98 such as a moderate breeze, 99 
heavy weather, 1 gales normally to be expected in 
the place and season where encountered, 2 or the 


mere rolling of the ship by a cross sea. 3 

§ 135. - Stipulations as to Notice of Loss 

or Claim 

a. In general 

b. Compliance 

a. In General 

Under the Carriage of Goods by Sea Act, a con¬ 
tractual provision which conditions the carrier’s liability 
on the filing by the cargo owner of a particular notice 
of loss or claim which is less favorable to the shipper 
than that specified in the statute is unenforceable; but, 
in the absence of prohibitory or regulatory legislation, 
it has been held that any reasonable provision is valid 
and enforceable. 

Under the section of the Carriage of Goods by 
Sea Act, 46 U S.C.A. § 1303(6), (8), which pre¬ 
scribes the nature and time of the notice of loss 
to be given by the cargo owner and provides that 
any agreement lessening the liability of the car¬ 
rier shall be void, a contractual provision which 
conditions the carrier's liability on the filing by the 
cargo owner of a particular notice of loss or claim 
which is less favorable to the shipper than that 
specified by the statute is unenforceable. 4 In the 
absence of prohibitory or regulatory legislation, it 
has been held that the carrier may stipulate that 
it shall not be liable unless a specified notice of loss 
or claim is given within a prescribed time , 5 and such 


85. U S.—The Juniata Paton, D C. 
Wis, 14 FCas No 7,584, 1 Biss 15. 

58 CJ. P 430 note 1. 

86. U.S —The Morning Mail, I> C. 
Ky, 17 F. 545 

58 CJ P 430 note 2 

87. U S —Louis-Dreyfus v. Paterson 
Steamships, CCA NY., 43 F.2d 
824, 72 ALB. 242. 

58 CJ. p 430 note 3. 

88. U.S —The Mohler, Wis , 21 Wall 
230, 22 LEd 485. 

58 C J. p 430 note 4 

89. U.S.— 1 The Miletus, CC.NY, 17 
FCas No 9,545, 5 Blatchf. 335. 

58 C.J. p 430 note 6 

80. U S.—American Sugar-Refining 
Co v. The Euripides, N.Y-, 71 F 
728, 18 CCA 226 
58 C.J. p 430 notes 7, 8. 

91. U S.—Davison Chemical Co. v 
Eastern Transp Co, C C A.Md , 30 
F2d 862—The Frey, NY., 106 F 
319, 45 C C.A 309. 

99. U S —Eastern Gas & Fuel As¬ 
sociates v Martin Marine Transp. 
Co, C.A*Pa, 190 F.2d 394. 

58 C.J. p 430 note 13. 

Xn order to constitute a good ex¬ 
ception, the weather must be irresis¬ 
tible, overwhelming, and extraordi¬ 
nary for the particular time of year 
involved and npt a common occur¬ 


rence.—Eastern Gas & Fuel Associ¬ 
ates v Martin Marine Transp Co, 
supra—The Willowpool, D.C N Y., 12 
F Supp 96, affirmed, CCA., John W 
Higman & Co. v. The Willowpool, 86 
F 2d 1002—The Manuel Arnus, D C 
NY, 10 F.'Supp. 729, affirmed, CCA., 
M Bmkovitz & Sons v The Manuel 
Arnus, 80 F2d 1015. 

93. U S —Christie v The Craigton, 
DC Ala, 41 F. 62. 

NY—Pitcher v Hennessey, 48 N 
Y 415 

94. U S —Davison Chemical Co v 
Eastern Transp Co , CCA Md , 30 
F 2d 862. 

58 CJ p 430 note 15 

95. U.S—Bregaro v The Centurion, 
NY, 68 F 382, 15 CCA 480 

58 C J p 431 note 16. 

96. U -S —Duche v Brocklebank, C C 
ANY, 40 F 2d 418 

58 C J. p 431 note 17 

97. US.—The .Newport News, DC 
NY, 199 F. 968 

98. US—The H A. Rock, DCNY., 
23 F.2d 198 

58 C J p 431 note 19, 

99. US—Insurance Co of North 
America v. Easton, etc, Transp 
Co., D.C Pa., 97 F 653 

1. U.S—Petition of Howard, D,C<N* 
Y, 53 F.Supp. 556. 

58 C-J p 431 note 21. 


2. U S —The City of Khios, D.CN. 
Y, 16 F Supp 923—The Empress 
of Russia, DCNY., 1 F.Supp. 978. 

58 C.J. p 431 note 22 

3. US —The Reeside, C C Mass, 20 
F.Cas.No 11,657, 2 Sumn. 567. 

4. US—Balfour, Guthrie & Co v. 
American-West African Line, CC. 
ANY, 136 F2d 320, certioran de¬ 
nied 64 SCt 437, 320 US. 804, 88 
LEd 486—Givaudan Dela wanna, 
Inc v The Blijdendijk, D.CN Y., 91 
FSupp 663—Mackey v U S , D C. 
N.Y, 83 F Supp. 14, affirmed, C.A. 
197 F 2d 241. 

5. U S —The Femcliff, D C Md, 22 F. 
Supp 728, certified questions an¬ 
swered Smith v The Fern cliff, 59 
SCt. 615, 306 US. 444, 83 LEd 
862, affirmed, C.C A., 105 F.2d 1021 

Utility and burdensome character of 
provision 

In absence of statute, courts can¬ 
not question utility and burdensome 
character of bill of lading clause re¬ 
quiring notice and written demand 
for payment within specified period 
—The J. L. Luckenbach, CCA.NY., 
65 F 2d 570. 

Public policy 

Requirement of notice of claim in 
misdelivery cases, in absence of stat¬ 
ute, is not repugnant to public pol¬ 
icy,—Bank of California, N A, v In- 
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stipulations, 'where reasonable in character, have 
been held valid 6 and enforceable, 7 as where notice 
or claim is required before removal of goods 8 from 
the vessel, 9 dock or wharf, 10 or from carrier’s cus¬ 
tody and control, 11 before accepting delivery 12 or 
taking receipt, 13 or within a specified number of 
days 11 or hours 15 after the occurrence of a par¬ 
ticular event. On the other hand, such provisions 
are invalid where unreasonable 16 

The reasonableness of stipulations depends on the 


facts of the particular case, 17 such as the cargo 
owner’s ability to comply with it, 18 the object of the 
notice, 19 the knowledge possessed by the parties, 20 
and the length of the voyage, 21 A shipper who has- 
delayed giving notice for an unreasonable time far 
in excess of that stipulated is not m a position to> 
urge the unreasonableness of the stipulated time. 22 * 

It has been stated that the purpose of stipula¬ 
tions requiring notice of loss or claim is to afford the 


ternational Mercantile Marine Co, C 
CANT, 64 F 2d 97, certiorari de¬ 
nied 54 SCt. 66, 290 US 649, 78 LEd- 
563 

Interstate Commerce Act regulat¬ 
ing stipulations as to time of notice 
has been held not to affect the validi¬ 
ty of such stipulations m bills of 
lading for ocean carriage to foreign 
ports—Cudahy Packing Co. v Mun¬ 
son SS Line, CCANY, 22 F.2d 898, 
certiorari denied 48 S Ct. 433, 277 US 
586, 72 LEd 1000—58 CJ.P 434 note 
12 . 

Incorporation by reference 

A through bill of lading, issued by 
barge line company, providing that 
shipment, while m custody of steam¬ 
ship company, should be subject to 
the terms of steamship company's 
bill of lading, had effect of incorpo¬ 
rating in contract of carnage the 
ocean earner’s bill of lading, includ¬ 
ing requirements for written notice 
for claim for damage to the ship¬ 
ment—Newport Rolling Mill Co. v 
Mississippi Valley Barge Line Co, 
D.C La, 50 FSupp 623. 

Notice and claim distinguished 

(1) There is a clear distinction 
between notice of loss and damage 
and written claim for loss —The 
Zarembo, DC NY., 44 F.Supp. 915, 
affirmed, C C A., Balfour, Guthrie & 
Co v. American-West African Line, 
136 F2d 320, certiorari denied Bal¬ 
four, Guthrie & Co. v. The Zarembo, 
64 SCt 437, 320 US 804, 88 L.Ed. 
486—The Georgian, D.C Fla, 4 F. 
Supp 718, affirmed, C.CA., 76 F.2d 
550. 

(2) It has been stated that the 
only reasonable distinction between 
“notice of claim” and “claim,” both 
of which were required by bills of 
lading m case of cargo loss or dam¬ 
age, is that claim should be more 
definite m its language as to demand 
for payment and as to amount de¬ 
manded —The West Arrow, C C A N. 
Y., 80 F 2d 853. 

6. U.S.—The Georgian, CCA Fla, 
76 F 2d 550 —Newport Rolling Mill 
Co. v Mississippi Valley Barge 
Line Co, DC La, 50 F.Supp 623. 
N Y —M. & T Trust Co v Export 
■S. S. Corporation, 186 NB, 214, 262 > 


N Y 92, certiorari denied 54 S Ct 
70, 290 US 650, 78 LEd 563 
58 C J P 434 note 95 

7. U.S—The J. L Luckenbach, CC 
ANY, 65 F 2d 570—Newport Roll¬ 
ing Mill Co. v Mississippi Valley 
Barge Line Co, DC La , 50 F Supp 
623—The West Arrow, D C N Y , 10 
FSupp. 385, modified on other 
grounds, CCA, 80 F2d 853—The 
Eldndge, D C Wash , 295 F 696 

58 C J p 434 note 96 

8. U S—E Cerli & Co v Cunard S 
S. Co, DCN.Y, 45 F 2d 630. 

Clause inapplicable 

Clause m bill of lading, precluding 
claim for cargo damage unless no¬ 
tice be given shipowner before re¬ 
moval of goods, was inapplicable 
where cargo was never delivered — 
Atlantic Sugar Refineries v. Royal 
Mail Steam Packet Co , C.C A.N.Y, 47 
F 2d 880. 

9. U S.—The Mauretania, C C A N 
Y, 84 F 2d 408 

“Discharged from vessel” 

(1) Phrase “discharged from the 
vessel” in bill of lading requiring 
notice of claim for short delivery be¬ 
fore removal of goods so discharged 
means delivery to shipper—E Cerli 
& Co v. Cunard S S Co., C C.A N Y , 
48 F.2d 115. 

(2) While clause in hill of lading, 
requiring notice of claim for short 
delivery before removal of goods dis¬ 
charged from vessel, is valid, it must 
give shipper reasonable opportunity 
to make claim —E Cerli & Co v. 
Cunard S S Co, supra. 

(3) Such a clause does not require 
a claim until carrier abandons search 
for missing goods—E Cerli & Co. v 
Cunard S. S. Co, supra 

10. U.S —K Ikuno v Morris, C C.A 
Va., 22 F 2d 140, certioran denied 
Morns v. K Ikuno, 48 S Ct 320, 276 
US. 626, 72 LEd. 738 

58 C.J P 434 note 97. 

11. U S —Duche v. Lloyd Mediter- 
raneo, DCNY. f 31 F 2d 496, af¬ 
firmed, CCA, 31 F2d 1010—The 
Persiana, NY., 185 F. 396, 107 C 
CA. 416. 

12. U S.—The Texas Maru, C C A N. 
Y., 13 F2d 538, certiorari denied 
47 £ Ct. 244, 273 US. 736, 71 LEd. 
866 . 


13. U S —Duche v Brocklebank, D 
CNY, 35 F 2d 184, affirmed, CC 
A, 40 F 2d 418 

14. U S.—The J L Luckenbach, C C 
ANY, 65 F2d 570—U. S v In¬ 
dustrial Alcohol Co v. Calmar S 
S Corporation, CCANY., 57 F 2d 
182, certioran denied 53 S Ct. 21, 
287 US 622, 77 LEd 540. 

58 CJ P 434 note 2. 

Ten days after discharge 

U S —U S Industrial Alcohol Co. V. 
Calmar S S Corporation, C C A N. 
Y., 57 F.2d 182, certioran denied 
53 SCt 21, 287 U.S 622, 77 LEd. 
540—The Commercial Guide, D C. 
N.Y, 24 F.2d 868 

15. U S —The Cherca, C C A.N.Y, 55 
F.2d 926 

58 CJ P 494 note 3. 

16. US—The Carso, DCN.Y, 43 F. 
2d 736, modified on other grounds, 
C.C A, 53 F 2d 374, certioran de¬ 
nied Navigazione Libera Tnestina 
v. Molmelli, Giannusa & Rao, Inc , 
52 S Ct 140, 284 U S 679, 76 L.Ed. 
574. 

58 C J p 434 note 4. 

17. U S —The J L Luckenbach, C. 
C.A N.Y , 65 F 2d 570. 

58 C J p 434 note 5. 

Stipulations requiring written no¬ 
tice have been held reasonable—The 

West Arrow, C.C.ANY, 80 F 2d 853 

—Bombace v. American Bauxite Co , 

CC.A.La, 39 F.2d 867. 

18. US—The J L. Luckenbach, C 
CAN.Y., 65 F 2d 570. 

19. U S.—The Queen of the Pacific, 
Cal, 21 SCt 278, 180 US 49, 45 L 
Ed 419 

58 C J. p 434 note 6. 

20. US—The Natal, CCA.CaJ., 14 
F2d 382, certioran denied Damp- 
skibs Aktieselsk Onent v W. R 
Grace & Co , 47 S Ct. 449, 273 U.S 
748, 71 LEd 872. 

21. U S.—The Queen of the Pacific, 
Cal, 21 S.Ct. 278, 180 US. 49, 45 
LEd. 419. 

58 CJ. p 434 note 8. 

22. U S —Grace v. Panama R. Co , 
C.CANY., 12 F 2d 338, certioran 
denied 47 SCt. 108, 273 US. 715, 
71 L.Ed. 855. 

58 C.J. p 434 note 10. 
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carrier an opportunity for prompt investigation 23 
and to protect it against fictitious, 24 excessive, 25 or 
imaginary 26 claims, and not to relieve it from just 
liability. 27 Such stipulations should receive a rea¬ 
sonable 28 and practicable 29 interpretation, in the 
light of the facts to which they are applied, 30 rather 
than a broad 31 or a technical, 32 literal, 33 or unvary¬ 
ing 34 construction The clause must be construed 
as an entirety, 35 and strictly against the carrier. 36 

Stipulations requiring notice “before removal” of 
the goods have been construed as meaning before 
removal from the dock or wharf, 37 or before re¬ 
moval from the carrier’s custody and control. 38 

Stipulations requiring notice are inapplicable to 
losses or claims beyond their scope, 39 such as claims 
arising under a different contract, 40 and the ques¬ 
tion of whether or not any particular loss or claim 
comes within the scope of a notice stipulation will 
depend on the circumstances of the case at bar. 41 

Failure to give required notice with respect to 
some of cargo will not preclude recovery for dam¬ 
age to other cargo as to which due notice of loss 
or claim was given, 42 or which was left on the 
wharf and destroyed by public health authorities 
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so that requirements of notice before removal be¬ 
come inapplicable 43 

Notice of one claim will not support a suit for 
a different and distinct claim. 44 

b. Compliance 

(1) In general 

(2) Excuses for noncompliance; waiver 

and estoppel 

(1) In General 

In the absence of statute rendering the stipulation 
unenforceable, a failure to comply with a reasonable 
and valid stipulation as to notice or claim ordinarily 
bars recovery of damages. 

In the absence of statute rendering the stipula¬ 
tion unenforceable, a failure to comply with a 
reasonable and valid stipulation as to notice or 
claim ordinarily bars recovery of damages. 45 Com¬ 
pliance with stipulations as to notice has been held 
a condition precedent not only to suits against the 
shipowner, 46 but also to libels in rem against the 
ship 47 Where the shipper has m fact complied with 
stipulations as to notice of loss or claim, his re¬ 
covery is not barred on such grounds. 48 

What constitutes. In accordance with the rule of 
reasonable construction, it is ordinarily not neces- 


23. Ga—The Georgian, D C Fla., 4 
F Supp. 718, affirmed, C.CA, 76 F 
2d 050. 

58 C J. P 435 note 13. 

24. NT—J. Aron & Co, Inc v. 
Panama R Co., 238 N.Y S. 24, 135 
Misc. 528. 

35. N.T.—J. Aron & Co, Inc v. 

Panama R Co., supra 

26. NT.—J. Aron & Co, Inc. v. 

Panama R Co , supra 

27. U.S—The Cornelia, DC NT., 15 
F 2d 245 

58 CJ p 435 note 17. 

28. U S.—The West Arrow, C.C.AN 
T, 80 F 2d 853 

58 C J. p 435 note 18. 

29. N.T.—J. Aron & Co, Inc v. 

Panama R Co., 238 NT.S. 24, 135 

Misc. 528 

30. U.S—The Cardiganshire, D.C 
Cal., 9 F 2d 416—Jamison v New 
York, etc, SS Co, DCNY, 241 
F. 389. 

31. U.S —Dibrell Bros. v. Prince 
Line, CCAN.T, 58 F2d 959—The 
West Arrow, D C.N Y, 10 F Supp. 
385, modified on other grounds, C. 
C.A, 80 F.2d 853. 

32. N.T.—J. Aron & Co., Inc. v. 

Panama R. Co, 238 NTS 24, 135 
Misc. 528. 

33. N.Y.—J. Aron & Co., Inc. v. 

Panama R. Co., supra. 


34. U S —The Cardiganshire, D C. 
Cal, 9 F.2d 416 

35. US—The Carso, DC.N.Y., 43 F. 
2d 736, modified on other grounds, 
CCA, 53 F 2d 374, certiorari de¬ 
nied Navigazione Libera Tnestina 
v Molmelli, Giannusa & Rao, Inc, 
52 SCt. 140, 284 US 679, 76 L Ed 
574. 

36. U S —The West Arrow, DCNY, 
10 F Supp 385, modified on other 
grounds, CCA, 80 F 2d 853. 

58 C J p 435 note 25 

37. US—The Westminster, Pa, 127 
F. 680, 62 C.CA 406, certiorari de¬ 
nied 24 S.Ct 860, 194 US. 637, 48 
LEd 1161—The St Hubert, Pa, 
107 F. 727, 46 CCA 603, certiorari 
denied 21 SCt. 925, 181 U.S. 621, 45 
LEd 1032. 

38. US.—The Persiana, N.T, 185 F. 
396, 398, 107 C.CA 416 

39. U S.—Boak v U. S Shipping 

Board Emergency Fleet Corp., C C. 
A Ala, 11 F 2d 523. 

40. US —Boak V U. S. Shipping 

Board Emergency Fleet Corp, su¬ 
pra. 

41. U S —The Lake Gaither, C.C A 
NT., 26 F 2d 198. 

58 C.J p 437 note 66. 

42. U.S —Anchor Line v. Jackson, 
C.C.ANY., 9 F.2d 543. 

43. U S.—The San Guglielmo, N.T , 
249 F. 588, 161 C C.A 514. 
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44 US —The Turret Crown, C C.A. 
Va, 284 F. 439, certioran denied 
Vulcanite Rodflng Co. v. Common¬ 
wealth SS. Co , 43 S Ct. 520, 262 U 
S 742, 67 LEd. 1210. 

58 C.J p 437 note 69. 

45. U S.—The West Arrow, C.C A N 
T, 80 F2d 853—Bank of Califor¬ 
nia, N. A, v. International Mercan¬ 
tile Marine Co, CC.ANT, 64 F 
2d 100, certiorari denied 54 S Ct. 
66, 290 US 649, 78 L.Ed. 563- 
Bank of California, N A, v. Inter¬ 
national Mercantile Marine Co, C 
CANT, 64 F 2d 97, certiorari de¬ 
nied 54 SCt. 66, 290 US 649, 78 
LEd 563—The Bellingham, CCA. 
NJ, 57 F2d 1015—E Cerli & Co 
v. Cunard S S Co, DCNY., 45 F. 
2d 630—The West Arrow, D.C NT., 
10 FSupp 385, modified on other 
grounds, C.CA,, 80 F2d 853— 
Rhodes v U -S, D C N.T., 8 F. 
Supp. 124. 

NT—M & T Trust Co v. Export 

S. S Corporation, 186 NE 214, 262 
NT 92 

58 C.J p 435 note 31 

46. US —The Queen of the Pacific, 
Cal, 21 SCt 278, 180 US 49, 45 
LEd. 419. 

47. U.S.—The Queen of the Pacific, 
supra. 

48. U.S —The West Arrow, C C A.N. 

T, 80 F2d 853. 

58 C.J. p 435 note 38. 
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sary that any particular form of notice be given, 49 
and it has been held that a substantial, 50 m contra¬ 
distinction to a literal 51 or strict, 52 compliance with 
stipulations as to notice or claim is sufficient. There 
must, however, be at least a substantial compliance 
with such stipulations 53 The filing of libels against 
the vessel and her owners has been held to con- ! 
stitute sufficient compliance with requirements of a 
bill of lading which called for notice of claim fol¬ 
lowed by written claim for loss, 54 but filing a libel 
against the vessel is not compliance with a require¬ 
ment that notice of claim be given to the company 
operating the vessel 55 

In the absence of stipulation to such effect, a 
written notice is not necessary 56 Where written 
notice is expressly required, an oral notice is in¬ 
sufficient. 57 

In order to be sufficient the notice must be given 
within the stipulated time. 58 A provision of bills of 
lading requiring notice of any claim for damage 
to cargo to be given before the goods are removed 
from the dock is complied with, where notice is 
given after the cargo has been unloaded into light¬ 
ers, which still remain at the ship’s side. 59 Notice 


of loss is not compliance with a stipulation requiring 
notice of claim. 00 Where notice of claim is re¬ 
quired, the claim must be presented m sufficient de¬ 
tail as to nature of damage 01 and amount of loss 02 
m order to warrant payment if well founded. Un¬ 
der a bill of lading requiring notice of apparent 
loss or damage before removal of the goods from 
the ship’s custoch, and notice of loss or damage 
within a specified number of da}s thereafter, and 
claim for damage within a specified time after 
notice, notice of apparent damage is not equivalent 
to a claim for damage. 63 

Notice to the agent of the earner constitutes no¬ 
tice to it. 64 

(2) Excuses for Noncompliance; Waiver 
and Estoppel 

Noncompliance with stipulations requiring notice 
of loss or claim may be excused under some circum¬ 
stances. The stipulations are subject to defeat by waiver 
or estoppel. 

Noncompliance with stipulations requiring notice 
of loss or claim may be excused under some cir¬ 
cumstances. 65 While it has been held that noncom¬ 
pliance with stipulations requiring notice of loss 


49. U.S—The Cornelia, DC.N.Y, 15 
F2d 245 

58 CJ P 435 note 35. 

50. U S.—The Georgian, CCA Fla , 
76 F.2d 550—The Ferncliff, DClld, 
22 F.Supp 728, certified questions 
answered Smith v. The Ferncliff, 
59 S Gt. 615, 306 U.S. 444, 83 L Ed 
862, affirmed, C.CA, 105 F2d 1021 
—The West Arrow, DCXT., 10 F 
Supp. 385, modified on other 
grounds, C.CA. r 80 F.2d 853. 

58 C J" p 435 note 36. 

51. U.S —Jamison v. New York, etc, 
SS Co, DCX.Y., 241 F. 389 

N Y —J Aron & Co, Inc. v Panama 
R Co, 238 N.Y S. 24, 135 Misc. 528. 

52. U.S —The Georgian, D.C Fla , 4 
F Supp 718, affirmed, CCA, 76 F 
2d 550 

53. U S.—Anchor Line v. Jackson, C 
CANY, 9 F 2d 543. 

58 C J p 435 note 37. 

One letter 

A notice of claim and a claim for 
cargo damage required by bill of lad¬ 
ing may be contained in one letter — 
The West Arrow, D C N.Y, 10 F. 
Supp 385, modified on other grounds, 
CCA, 80 F 2d 853. 

Notice of claim held sufficient 
U.S—The West Arrow, CCA N.Y., 
80 F.2d 853—The J L Luckenbach, 
CC.ANY, 65 F.2d 570—The Geor¬ 
gian, DC Fla, 4 FSupp. 718, af¬ 
firmed, C.C A, 76 F 2d 550 
La—Taormina Corp v. Luckenbach 
Gulf S S Co, App., 6 So.Zd 235 
58 C.J. p 435 note 37 [si]. 


Notice of claim held insufficient 
NY—The President Monroe, 286 N 
YS 990, 159 Misc 432 
58 CJ p 435 note 37 [b]. 

Claim held sufficient 
US—The West Arrow, CCANY,, 
80 F 2d 853—The J L Luckenbach, 
CCA.N.Y, 65 F 2d 570—The Point 
Brava, D C Cal, 1 FSupp. 366. 
Claim held insufficient 
! U S.—The West Arrow, C.C A N.Y., 80 
F.2d 853. 

| 54. U.S.—The West Arrow, supra 

55. U.S—The Beneleuch, CCA.N. 
Y., 10 F.2d 49, certiorari denied 46 
S.Ct 631, 271 U.S 680, 70 L Ed. 
1148. 

56. US —The J. L. Luckenbach, C. 
CANY, 65 F 2d 570. 

58 C.J. P 435 note 38. 

Notice of apparent damage 
US—The Georgian, CCA.Fla., 76 F 
2d 550. 

57. US—Bombace v. American 
Bauxite Co, C C.A.La., 39 F.2d S67. 

58. U.S —The Texas Maru, C.C A.N 
Y, 13 F 2d 538, certiorari denied 
47 SCt 244, 273 U.S. 736, 71 L Ed 
866 

Notice held timely 
U S —The Carnia, D.C NY., 2 F Supp 
929. 

Notice before arrival of vessel 

Giving written notice of claim sev¬ 
eral days before arrival of vessel sat¬ 
isfied bill of lading requirement of 
notice "within three days after 
steamer shall have finished discharg¬ 
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ing "—Morns v Lamport & Holt, D_ 
C N.Y, 54 F 2d 925, affirmed, C.C.A , 

57 F 2d 1081. 

59. U S.—Jamison v New York, etc., 
SS Co, D.C NY, 241 F. 389. 

60. U S.—Duche v Brocklebank, D.. 
CNY, 35 F 2d 184, affirmed, C C. 
A, 40 F 2d 418 

58 C J. p 436 note 42. 

61. US—Russo v. U. S„ C.C A La., 
40 F 2d 39. 

62. U S —Russo v U S„ supra. 

63. U S —Russo v. U S , supra—The 
West Arrow, D C N Y, 10 F Supp 
385, modified on other grounds, C. 
C.A., 80 F.2d 853 

64. US —The Persiana, DON'T., 
156 F. 1019, reversed on other 
grounds 185 F 396, 107 CCA 416. 

58 CJ p 436 note 47. 

Notice to chief mate 
U S.—The Georgian, C C A.Fla, 76 F: 
2d 550. 

Notice to shipping agents of ship¬ 
owner who were also forwarding 
agents of consignee has been held, 
sufficient—Atlantic Sugar Refineries 
v Royal Mail Steam Packet Co, CC. 
A.N.Y, 47 F.2d 880 

65. US —General Electric Co. v. 
Argonaut S S. Line, D C.N Y, 7 
F Supp 710 

Negligence of carrier 
Negligence of the carrier causing 
damage has been held to render non- 
compliance with notice requirements 
unavailable as a defense to the ship¬ 
per's suit.—J. Aron & Co., Inc. v. 
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or claim may be excused and recovery of damages 
permitted where the carrier already knew of the 
loss or claim, 66 there is authority to the contrary; 67 
and it has been held that the carrier’s knowledge 
of the loss will not excuse failure to give notice of 
claim 68 While noncomphance has been excused 
where the facts were such as to render literal com¬ 
pliance with notice requirements impossible, 69 it 
has been held that the impossibility of literal com¬ 
pliance does not excuse failure to give notice, 70 
since, where literal compliance is impossible, notice 
must be given as soon as reasonable under the cir¬ 
cumstances. 71 Where goods are seized and con¬ 
demned by public authorities, stipulations requiring 
the shipper to give notice before removal have been 
held inapplicable; 72 but where the goods are de¬ 
stroyed by the shipper pursuant to public health 
regulations, stipulations as to notice remain ap¬ 
plicable. 73 

Waiver and estoppel. Stipulations as to notice 
are subject to defeat by waiver 74 or estoppel. 75 
Where the contract itself provides that the require¬ 
ment of notice of claim may be waived only by ex¬ 
press written waiver, an oral waiver is insufficient. 76 
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§ 136. - Limitations Tolling Time for 

Suit 

a. In general 

b. Operation and effect 

a. In General 

A contractual provision in a transaction within the 
Carnage of Goods by Sea Act which fixes a shorter period 
for bringing suit against a carrier than that provided' 
in the Act is not valid. 

A contractual provision in a transaction within the 
Carriage of Goods by Sea Act which fixes a shorter 
period for bringing suit against a carrier than that 
provided in the Act is not valid, 77 but a con¬ 
tractual provision which grants a longer period of 
time for bringing suit than that provided m the 
Act is valid, 78 since the Act prevents only a lessen¬ 
ing, and not an enlargement, of a carrier’s lia¬ 
bility. 79 In the absence of statutory limitations on 
the right of the carrier to lessen his liability, 
stipulations imposing a restriction on the time withm 
which suit may be brought have been held to be 
valid, 80 and such restrictive stipulations have been 


Panama R Co, 238 XY.S. 24, 135 
Misc 528—58 C J P 437 note 55. 
Unseaw’orthiness 

Unseaworthiness operating as a 
cause of loss does not necessarily 
preclude the operation of a stipula¬ 
tion requiring notice as a bar to re¬ 
covery of damages—Grace v Pana¬ 
ma R Co, CCANI, 12 F 2d 338, 
certiorari denied 47 S Ct 108, 273 U. 
S 715, 71 L Ed. 855—58 CJ p 437 
note 57. 

66. La —Corpus Juris quoted in 
Taormina Corp. v. Luckenbach 
Gulf S. S , App , 6 So 2d 235, 239. 

58 C J p 436 note 48 

67. U S —Tfee J. L Luckenbach, C, 
CA.NI, 65 F.2d 570—Newport 
Rolling Mill Co v Mississippi Val¬ 
ley Barge Line Co., DC La, 50 F. 
Supp. 623—The James Griffiths, D. 
C Wash , 3 F Supp 685. 

58 CJ p 436 note 49. 

68. U.S—The West Arrow, C.CA.N. 
Y., SO F.2d 853—The J. L Lucken¬ 
bach, CCANI, 65 F 2d 570— 
Rhodes v. U. 6, D.C.N.Y., 8 F 
Supp. 124. 

Misdelivery of goods does not re¬ 
lieve the shipper from the necessity 
of compliance with stipulations as to 
notice—Bank of California, N. A. v. 
International Mercantile Mar. Co., C 
C.AN.Y, 64 F.2d 97, certiorari denied 
54 SCt 66, 200 U.S. 649, 78 L.Ed. 
563. 

69. U S —American Steel Co v. 
Transmarine Corp., D.C N.Y» 36 F 
2d 246. 

58 p 436 note 51. 


70. U S —Newport Rolling Mill Co 
v. Mississippi Valley Barge Line 
Co, DC La, 50 F Supp 623 

Unreasonable tune specified for no¬ 
tice 

Notice is not excused entirely 
where the time within which it must 
be given is unreasonable, but it must 
be given within a reasonable time — 
The J L Luckenbach, C.CA.N.Y, 65 
F 2d 570 

71. US—Newport Rolling Mill Co 
v. Mississippi Valley Barge Line 
Co, DC La., 50 FSupp 623 

72. U S.—The Bencleuch, C C A N Y, 
10 F.2d 49, certiorari denied 46 S 
Ct 631, 271 US 680, 70 L Ed 1148 

58 CJ P 436 note 52. 

73. US —Cudahy Packing Co. v. 
Munson SS. Line, C C A.N Y, 22 F 
2d 898, certiorari denied 48 SCt 
433, 277 US 586, 72 L Ed 1000. 

74. U S —Corpus Juris cited in 

The Ferncliif, D C Md , 22 FSupp 
728, 740, certified questions an¬ 

swered Smith v The Fernclift, 59 
SCt 615, 306 US 444, 83 L.Ed. 
862, affirmed, C.CA, 105 F.2d 1021 

58 C J p 437 note 61. 

Waiver held not shown 

(1) In general.—The J. L. Lucken¬ 
bach, C.CA.NI, 65 F 2d 570—The 
James Griffiths, D.C Wash, 3 F.Supp 
685—58 C.J. p 437 note 61 [b]. 

(2) Objection that claim for dam¬ 
age to goods was not made within 
proper time was not waived by ship¬ 
owner's rejection of claim on anoth¬ 
er ground—The Mauretania, C.C.A. 
N.Y, 84 F.2d 408—E, Cerli & Oo. v. 
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Cunard S S. Co, D C N.Y, 45 F.2d 
630—Grace v. Panama R. Co, C C.A 
NY, 12 F 2d 338, certiorari denied 47 
SCt 108, 273 U.S 715, 71 LEd. 855. 

(3) The fact that shipowner knew 
that some damage had occurred to 
cargo did not show a waiver of the 
written notice of claim—Newoort 
Rolling Mill Co. v. Mississippi Val¬ 
ley Barge Line Co, D.C La., 50 F. 
Supp. 623. 

75. US—The Carso, CCAN.Y, 53 
F.2d 374, certiorari denied Naviga- 
zione Libera Triestma v. Mohnelli, 
Giannusa & Rao, Inc., 52 S Ct 140, 
284 US 679, 76 LEd. 574-^Corpus 
Juris cited in The Ferncliif, D.C. 
Md, 22 FSupp 728, 740, certified 
questions answered Smith v. The 
Ferncliff, 59 S.Ct 615, 306 US 444, 
83 LEd. 862, affirmed, CC.A, 105 
F 2d 1021 

58 C J. p 437 note 62. 

76. La —LIoveras v. United Fruit 
Co, 123 So 374, 11 La App. 343. 

77. US—The Argentino, DC N.Y, 
28 F.Supp 440 

78- N Y.—Lowendahl v. Norwegian 
Shipping & Trade Mission, 32 N. 
Y.S 2d 744. 

79. N Y.—Lowendahl v Norwegian 
Shipping & Trade Mission, supra 

80. N.Y.—J. Aron & Co v. Panama 
R Co, 175 N.E 273, 255 NY. 513, 
certiorari denied J. Aaron & Co v. 
Panama R. Co., 52 S Ct 18, 284 U S. 
635, 76 LEd. 540, motion and re- 
argument denied 177 NE 136, 256 
NY. 550—M & T Trust Co. v. Ex¬ 
port S. S. Corporation, 259 N Y.S. 
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held to be binding,* 1 and enforceable, 82 in so far as 
reasonable, as where suit is required within a speci¬ 
fied and reasonable time after shipment, 83 delivery, 84 
or notice of loss or claim. 85 Such limitations are in¬ 
valid and unenforceable where unreasonable in char¬ 
acter 86 Where the contract stipulation is invalid 
because setting too short a time, the court lacks 
power to apply a reasonable period of limitation, 87 
since that is a matter for the legislature. 88 

The reasonableness of stipulations tolling time for 
suit have been held to depend on all the facts and 
circumstances involved, 89 such as the time allowed 
considered in connection with the accessibility of 
the ship to the process of the court, 90 the distance 
between the point of delivery and the home offices 
of the shipper, 91 and the time required for trans¬ 
mission of communications by mail, 92 and the ac¬ 
tual period after delivery to the carrier afforded 
the shipper to investigate and sue under a stipula¬ 
tion limiting suit to a specified time after delivery 
to the carrier. 93 All claims reasonably contemplated 


by contractual limitations fall within the scope 
thereof. 94 

A statute which limits the period of time for 
bringing suit but w T hich does not prohibit the car¬ 
rier from lessening his liability does not preclude 
the parties from contracting for a shorter period 
of limitation. 95 It has been held that statutes ex¬ 
pressly providing that no period shorter than they 
prescribe shall be limited for bringing of suit 
against railroad carriers do not of their own force 
invalidate stipulations shortening the period for 
suit against a water carrier, 96 but are relevant on 
the question of whether particular contractual lim¬ 
itations are so short as to be void as a matter of 
public policy, 97 and furnish a standard to which 
there should be an approximate or reasonable con¬ 
formity. 98 

b. Operation and Effect 

A failure to bring suit within the time specified in a 
valid contractual limitation on time for suit bars re¬ 
covery, unless good reason is shown for the delay. 


393, 236 AppDiv. 415, reversed on 
other grounds 186 N E 214, 262 
NT 92, certiorari denied 54 S Ct 
70, 290 U.S 650, 78 L.Ed. 563— 
David ■Coleman, Inc v. American 
Hawaiian S S Co., 289 N.Y.S 836, 
160 Misc 211—Ferres v Lmea Sud- 
Amencana, Inc., 266 NTS. 671, 149 
Misc 335 

58 C J. p 438 note 70. 

XTnseaworthiness of the ship has 
been held not to preclude the carrier 
from making: a stipulation limiting 
the time for bringing suit.—Lager- 
loef Trading Co., Inc. v. U. S, D C.N 
Y, 43 F 2d 871 

81. N.Y —The President Monroe, 
286 NY.S. 990, 159 Misc 432 

58 C J. P 438 note 71. 

82. U.S.—Bombace v. American 
Bauxite Co , C C A La, 39 F.2d 867 

Incorporation of Hague roles In bill 
of lading 

NY—Jones v. Cunard S S. Co, 263 
N YS. 769, 238 AppDiv 172. 

83. U S.—Rosenberg v. Atlantic 
Transport Co, D.C.Cal., 25 F 2d 
739, affirmed, CCA., Atlantic 
Transport Co v Rosenberg, 34 F 
2d 843 

84. US—Armour v Gjeruldsen, C 
OAVa, 15 F 2d 553. 

85. NY—The President Monroe, 286 
N.YS 990, 159 Misc. 432 

58 C.J. p 438 note 75. 

86. U S —The President Polk, C C.A 
NY, 43 F 2d 695, 40 F.2d 665. 

58 C J. p 438 note 76. 

87. U.S.—Gelderman v Dollar SS 
Lines, DCNX, 41 F 2d 398. 


88. US —Gelderman v. Dollar SS. 
Lines, supra. 

89. N Y.—David Coleman, Inc, v 
American-Hawanan S S Co., 289 
N.YS. 836, 160 Misc. 211—Ferres 
v. Linea Sud-Americana, Inc, 266 
NYS. 671, 149 Misc 335 

58 C.J. p 438 note 77. 

Periods of limitation held reasonable 

U.S —Krauss Bros. Lumber Co. v. 
Dampskibsselskabet Norden Ak- 
tieselskab, D.C N.Y, 3 F Supp 

1014 

Mass —Cunningham Leather Co v 
American-Hawanan S S Co, 189 
NE 98, 285 Mass. 232 

N Y.—J. Aron & Co. v. Panama H. 
Co., 175 N.E 273, 255 N.Y 513, cer¬ 
tiorari denied J Aaron & Co. v 
Panama R Co, 52 S.Ot 18, 284 
U S. 635, 76 L Ed, 540, motion and 
reargnment denied 177 NE 136, 
256 NY 550—Continental Leather 
Co. v. Liverpool, Brazil & River 
Plate Steam Nav Co, 255 NYS. 
4, 234 AppDiv. 386, affirmed 182 
NE. 207, 259 NY. 621, certiorari 
denied Continental Leather Co v. 
Lamport & Holt, 53 S Ct. 91, 287 
U.S 644, 77 LEd 557—Ferres v. 
Lmea Sud-Americana, Inc, 266 N. 
Y.S. 671, 149 Misc 335. 

58 C.J. p 438 note 83. 

Periods of limitation held unreason¬ 
able 

U.S —U S 'Shipping Board Emer¬ 
gency Fleet Corp v Texas Star 
Flour Mills, CCA Tex, 12 F.2d 9. 

58 CJ. p 438 note 84. 

90. US .—K Ikuno v. Moms, C.CA. 
Va., 22 F.2d 140. 
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91* U.S.—Gelderman v. Dollar SS. 
Lines, Ltd., DCNY, 41 F 2d 398 
—Green Star 'SS Co. v. Nanvang 
Bros Tobacco Co, C.CJLChina, 3 
F 2d 369. 

92. U.S —Green Star SS Co v. Nan- 
yang Bros. Tobacco Co, supra. 

93. U S —U S Shipping Board 

Emergency Fleet Corp v. Texas 
Star Flour Mills, C C.A.Tex., 12 F 
2d 9. 

58 C J. p 438 note 82. 

94- U S —Armour v Gjeruldsen, C. 
■CAVa, 15 F 2d 553. 

58 C J. p 439 note 99. 

95. US.—Schnell v U S, C.CA.N 
Y, 30 F 2d 676, certiorari denied 49 
SCt. 352, 279 US 858, 73 L.Ed. 999. 

N.Y—J Aron & Co. v Panama R. 
Co, 175 NE 273, 255 N.Y. 513, cer¬ 
tiorari denied J. Aaron & Co. v 
Panama R Co., 52 SCt 18, 284 
TJ S 635, 76 LEd 540, motion and 
reargument denied 177 NE 136, 
256 NY 550—David Coleman, Tnc , 
v American-Hawanan S. S. Co, 
289 NYS. 836, 160 Misc. 211— 
Ferres v Linea Sud-Amencana, 
Inc, 266 NYS. 671, 149 Misc 335 

96. N Y —South, etc., American 

Commercial Co v Panama R. Co., 
142 N.E 666, 237 NY. 287. 

58 C.J. p 438 note 88. 

97. U S —Green Star SS. Co. v. Nan- 
yang Bros. Tobacco Co, C C.A. 
China, 3 F 2d 369 

N.Y.—South, etc., American Com¬ 
mercial Co Inc. v Panama R Co, 
142 N.E. 666, 237 NY. 287, 291. 

98. N.Y.—Sapmkopf v. Cunard SS. 
Co, 172 NE 259, 254 N.Y. 111. 

58 C J. p 439 note 90. 
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A failure to bring suit within the time specified 
in a valid limitation on time for suit bars recov¬ 
ery," unless good reason is shown for the de¬ 
lay. 1 A contract which provides the same period 
of time for bringing suit as that provided in the 
Carriage of Goods by Sea Act bars recovery in a 
suit instituted after that time, 2 and, where the con¬ 
tract provides a longer period of time than that 
provided in the Act, a suit is not barred until the 
time specified by the contract has expired. 3 Negli¬ 
gence of the carrier contributing to the loss has been 
held not to deprive it of the benefit of contractual 
limitations on time for bringing suit. 4 Filing of 
libel in personam -begins the suit so that if the libel 
is filed within the stipulated time compliance is 
shown with the requirements with respect to insti¬ 
tution of suit. 6 

Waiver. Delay in bringing suit under stipulations 
limiting the time therefor may be waived by the 
carrier. 6 

§ 137. - Limitations as to Value 

Under the Carnage of Goods by Sea Act, a carrier 
may not contract for a limitation of liability to an amount 
less than the minimum sum per package specified in the 
statute. In the absence of statutory restrictions, it has 
been held that a carrier may by contract limit the amount 
of recovery to a stated valuation where the limitation is 
reasonable. 


Under the Carriage of Goods by Sea Act, 46 
U.S.C.A. § 1304(5), a carrier may not contract for 
a limitation of liability to an amount less than the 
minimum sum per package specified in the statute, 7 
and, accordingly, a contractual limitation of liability 
in contravention of the statute is invalid 8 and in¬ 
operative 9 A stipulation which does not fix any 
valuation of the goods shipped but which merely sets 
up the basis for a determination of their value does 
not constitute a maximum amount other than that 
named m the statute, 10 and does not contravene the 
statute. 11 The parties may properly provide for a 
limitation to an amount equal to, or greater than, the 
minimum statutory amount. 12 

In the absence of statutory restrictions, it has been 
held that a carrier may by contract limit the amount 
of recovery to a stated valuation where the limita¬ 
tion is reasonable, 13 or it may provide the method 
by which the value of the goods shall be deter¬ 
mined. 14 Stipulations as to limitation of value are 
invalid where unreasonable, 15 as where the carrier 
attempts to exempt itself not only from liability 
for amounts in excess of a stated value, but also 
from any liability at all for damage to goods ex¬ 
ceeding such stated value, 16 or where the effect of 
the stipulation is to relieve the carrier entirely from 
the consequences of its negligence. 17 It is compe¬ 
tent for the carrier to limit its liability to a stated 


99. U S.—Switzerland General Ins 
Co of Zurich v. Navigazione Lib¬ 
era Triestma, S. A., CC.ANT, 91 
F.2d 960—The Bellingham, CCA. 
NJ, 57 F 2d 1015, affirmed in part, 
C C A., A C- Monk & Co v U S., 57 
F 2d 1018—The Mormacmar, D.C 
N.Y , 75 F Supp 520, motion denied 
L W & P. Armstrong, Inc. v The 
Mormacmar, 88 F.Supp. 736— 

Mangelsdorf v. U. S., 69 Ct Cl. 600 
58 C.J. p 439 note 92. 

1. TJ.S—The Eldridge, D.C.Wash , 
295 F. 696 

2. N.Y.—Singer Hosiery* Mills of N. 
Y. v Cunard White Star, Limited, 
102 N.Y S 2d 762, 199 Misc. 389— 
Scala v Italia Societa Anonima I>i 
Navigazione of Genoa, 26 NY.S.2d 
667. 

3. N.Y.—Lowendahl v. Norwegian 
Shipping & Trade Mission, 32 N.Y. 
S 2d 744. 

4. U S.—Lagerloef Trading Co. v. 
U. S, D.C NY., 43 F.2d 871 

58 C.J. p 439 note 96. 

5. U S.—Leveille v. Eastern SS. 
Lines, DC.N.Y., 12 F.2d 486 

58 C.J. P 439 note 94. 

6 . U.S.—Green Star SS Co v. Nan- 
yang Bros. Tobacco Co., C.C.A. 
China* 3 F.2d 369. 

58 C.J. p 439 note 1. 


Waiver or estoppel not shown 
N Y —Ferres v Lmea Sud-Amen- 
cana, Inc, 266 NYS 671, 149 Misc 
335. 

58 C J P 439 note 1. 

7. U S —Pan-Am. Trade & Credit 
Corp. v The Campfire, CCANY, 
156 F 2d 603, certiorari denied Wa¬ 
terman S. S. Corp v P. A T. & C 
Corp, 67 SCt. 194, 329 US. 774, 
91 L Ed 666—The Steel Inventor, 
DCMd, 35 F.Supp 986 

8. U S.—Sanib Corp v. United Fruit 
Co , D C N.Y, 74 F Supp 64 

9. US —The Steel Inventor, D.C. 
Md., 35 F.Supp 986. 

Partial loss 

Under the Carriage of Goods by 
Sea Act, a carrier is prohibited from 
limiting its liability for partial loss 
to a pro rata share of the statutory 
limit—Pan-Am Trade & Credit Corp. 
v. The Campfire, C.CAN.Y, 156 F 2d 
603, certiorari denied Waterman S. S 
Corp v. P A. T. & C. Corp, 67 S Ct 
194, 329 US. 774, 91 L.Bd 666. 

10. U.S.—The Bill, D.C.McL, 55 F 
Supp. 780. 

11. U.S.—The Bill, supra. 

12. US.—The Margaret Lykes, D.C. 
j La., 57 F.Supp 466. 
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Unboxed motortruck 

Provisions in bill of lading limit¬ 
ing carrier's liability to five hundred 
dollars per "package” were applica¬ 
ble to an unboxed motortruck, where 
the contract of carnage in ettect 
stipulated that the truck was to be 
so regarded —The Margaret Lykes, 
supra. 

13. U.S —Kuhnhold v. Compagnie 
General© Transatlantique, D.C.N 
Y, 251 F. 387 

58 C J. p 439 note 5. 

14. U S —'Smith v. The Femcliff, 
Md, 59 SCt 615, 306 US. 444, 83 
LEd. 862 

15. US—The Ansaldo San Giorgio 
I v. Bhemstrom Bros. Co, NY., 55 
SCt 483, 294 US 494, 79 LEd 
1016—Calderon v. Atlas SS. Co, N 
Y. f 18 SCt. 588, 170 US 272, 42 
L.Ed. 1033. 

16. U S.—Calderon v. Atlas SS. Co.* 
supra 

58 CJ. P 439 note 7. 

17. US—The Ansaldo San Gioigio 
I v. Bhemstrom Bros Co., NY, 55 
SCt. 483, 294 U.S. 494, 79 L Ed- 
1016 

Validity of exceptions as to negli¬ 
gence generally see supra § 132 b. 
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value, if the value is reasonable, even as against 
loss arising from its own. neghgene 18 

Particular stipulations which have been held 
valid include stipulations limiting recovery to a 
value specified m dollars, 19 pounds, 20 francs, 21 or 
yen; 22 stipulations limiting recovery to a specified 
monetary maximum value unless a greater value be 
declared, 23 to invoice cost not exceeding a specified 
valuation, 24 or to the invoice or declared value of 
the goods; 25 or a stipulation that the carrier will 
not be responsible for certain specified articles of 
value contained in any package shipped under the 
bill of lading, unless the -value thereof be expressed 
and extra freight paid therefor. 26 A stipulation 
which provides for adjustment on the basis of the 
invoice value of the entire shipment, rather than 
on the invoice value of the damaged goods, is in¬ 
valid 27 A provision m a bill of lading limiting 
a carrier’s liability to the value of the goods at the 
place of shipment has been held not to relieve it 
from a greater liability for a loss occurring through 


the negligence of the shipper in using an unsea¬ 
worthy vessel 25 

Reasonable limitations as to value have been held 
valid where based on a lower freight rate than 
would otherwise be charged ; 29 but where no choice 
of rates is offered the shipper, restriction of lia¬ 
bility has been held invalid for lack of supporting 
consideration, 30 at least m the absence of other 
consideration moving to the shipper. 31 Lack of al¬ 
ternative rates invalidates a contract for restriction 
of liability whether such restriction be to an agreed 
valuation, 32 or to the invoice cost 33 or value 34 of 
the lost or damaged goods. Whether m any par¬ 
ticular case a choice of rates has in fact been of¬ 
fered, with respect to the cargo to which it is sought 
to apply a limitation of value, will depend on the 
circumstances involved. 35 Offering choice of rates 
as to one class of cargo will not validate a restric¬ 
tion as to another class of cargo with respect to 
which no choice of rates was offered 36 


18. US —Leyland v Hornblower, 
Hass, 256 F 289, 167 C.C.A 46 1. 

58 C J p 441 note 36. 

Harter Act does not invalidate lim¬ 
itations as to value with respect to 
losses resulting from the carrier's 
negligence. 

U S —Leyland v Hornblower, supra 
N Y.—Mariam Bros v Wilson, 177 
NYS 335, 1SS AppDiv 617. 

19. U S —Hugetz v Compania Tras- 
atlantica, CC.ANJ, 270 F 90. 

58 CJ. p 440 note 9. 

SO. U S —The Koan Maru, DCNY, 
251 F. 384. 

58 CJ. p 440 note 10. 

21. U.S —Kuhnhold v. Compagme 
G£n§rale Transatlantique, DCN 
Y, 251 F 387 

N.Y —E. Gerli & Co. Inc v. Com- 
pagnie GSnSrale Transatlantique, 
230 NYS 282, 285, 132 Misc. 752. 

22. US — Olivier Straw Goods Corp, 
v. Osaka Shosen Kaisha, D C N Y, 
42 F 2d 717, affirmed, CC.A., 47 F, 
2d 878, 74 A.LR 1378, certiorari 
denied Osaka Shosen Kaisha v 
•Olivier Straw Goods Corp , 51 S Ct. 
648, 283 US 856, 75 L Ed. 1462— 
Bingham v. Osaka Shosen Kaisha, 
DC N.Y, 12 F Supp 35, affirmed, 
CCA., 88 F.2d 1004 

23. U S.—Olivier Straw Goods Corp 
v Osaka Shosen Kaisha, D.CN.Y, 
42 F.2d 717, affirmed, CC.A, 47 F 
2d 878, 74 ALR 1378, certiorari 
denied Osaka Shosen Kaisha v. 
Olivier Straw Goods Corp , 51 S Ct 
, 648, 283 U.S 856, 75 L Ed 1462. 

58 CJ". p 440 note 13. 

24/ U.’S —The Koan Maru, D C N Y, 
251 F 384. 

25. U S.—U. Lace Curtain Mills 


v Oceanic Steam Nav. Co., DCN 
Y., 145 F 701. 

58 C.J p 440 note 15. 

Invoice cost pins disbursements 
A clause in marine bills of lading 
providing that all claims for which 
ship may be liable shall be adjusted 
and settled on value declared by 
shipper or on net invoice cost plus 
disbursements, whichever shall be 
the least, is valid and binding on the 
parties m absence of fraud or impo¬ 
sition.—Smith v. The Ferncliff, Md , 

59 SCt. 615, 306 U.S. 444, 83 L.Ed 
862 

26. U S —The Bermuda, C C N.Y, 29 
F. 399, 23 Blatchf. 554. 

58 C.J. p 440 note 16. 

27. U S —The Ansaldo San Gioi gio 
I v Rhemstrom Bros Co., N Y, 55 
SCt 483, 294 U.S. 494, 79 L Ed 
1016. 

28. N.Y.—Lowenstem v. Lombard, 
58 NE 44, 164 N.Y. 324 

29. US —The Lafcomo, D C.N.Y., 64 
FSupp. 529, modified on other 
grounds, C.C A, Pioneer Import 
Corporation v. The Lafcomo, 159 
F.2d 654, certiorari denied Black 
Diamond Lines v Pioneer Import 
Corp, 67 <S.Ct 1310, 331 US. 821, 
91 L Ed. 1838—Venezuelan Meat 
Export Co v. U- S., D.CMd, 12 F 
Supp. 379. 

58 C J. p 440 note 18. 

30. U S. — The Lafcomo, D C N.Y , 64 
F.Supp 529, modified on other 
grounds, CCA, Pioneer Import 
Corporation v. The Lafcomo, 159 
F 2d 654, certiorari denied Black 
Diamond Lines v Pioneer Import 
Corp, 67 S.Ct 1310, 331 US. 821, 
91 L.Ed. 1838—Venezuelan Meat 


Export Co. v. U. S , D C Md, 12 F. 
Supp. 379 

58 CJ p 440 note 19 

31- N.Y —Kilthau v International 
Mercantile Marine Co., 157 NE 
267, 245 NY. 361. 

32. U.S.— 1 The Merauke, CCANI, 
31 F 2d 974—Toyo Kisen Kabushiki 
Kaisha v. Willits, CCA Cal, 17 F. 
2d 762 

33. U S —The Merauke, C C A N Y , 
31 F 2d 974 

34. U S —Olivier Straw Goods Corp 
v. Osaka Shosen Kaisha, D C N Y, 
42 F 2d 717, affirmed, CCA, 47 F 
2d 878, 74 ALR 1378, certiorari 
denied Osaka Shosen Kaisha v 
Olivier Straw Goods Corp, 51 S Ct 
648, 283 US 85 6, 75 L Ed 1462. 

35- U.S—The Lafcomo, DC N.Y, 64 
F Supp 529, modified on other 
grounds, CCA, Pioneer Import 
Corporation v The Lafcomo, 159 
F 2d 654, certiorari denied Black 
Diamond Lines v. Pioneer Import 
Corp, 67 SCt. 1310, 331 U.S 821, 
91 LEd 1838. 

58 C J- p 440 note 24. 

Choice of rates not shown 

U.S—The Lafcomo, D C N.Y., 64 F 
Supp. 529, modified on other 
grounds, C.C.A., Pioneer Import 
Corporation v. The Lafcomo, 159 
F 2d 654, certiorari denied Black 
Diamond Lanes v Pioneer Import 
Corp, 67 S Ct. 1310, 331 U S. 821, 91 
LEd 1838 

N.Y —Kilthau v. International Mer¬ 
cantile Mar. Co., 157 NE. 267, 245 
N.Y. 361. 

36. US — Philippine Refining Corp. 
v. U. S, DC N.Y, 33 F.2d 974, af¬ 
firmed, CCA, 41 F 2d 1010. 

58 C.J. p 440 note 25* 
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In accepting the bills of lading, the shipper ac¬ 
cepts the terms of the contract which they contain 
with respect to limitations as to value, 37 and the 
shipper's acceptance may be by his agent. 38 In or¬ 
der to ascertain the meaning of different limitation 
of value stipulations contained in a single contract, 
the court will ordinarily construe them as a whole. 39 ' 
Ambiguities will be resolved against the carrier 
where the contract has been drawn by it. 40 De¬ 
fenses based on contractual limitations as to value 
are unavailable where the nature of the loss is be¬ 
yond the purview or scope of the limitation clause. 41 

Operaiion and effect. Under a valid clause re¬ 
stricting the value or amount recoverable, the ship¬ 
per subject thereto cannot recover in excess of the 
amount specified, 42 but may recover the extent of 
his loss not in excess of such stipulated amount, 43 
as where recovery is based on invoice value 44 or 
cost. 45 Where the shipper complies with require¬ 
ments of value limitations imposing full liability on 
the carrier, he may recover his actual loss. 46 Pro¬ 
rating of recovery under a limitation per unit of 
cargo will be made in accordance with valid con¬ 
tract provisions. 47 

Loss of benefit. The carrier may lose the benefit 
of limitation of value clauses, 48 as where it com¬ 
mits a breach of the contract. 49 


§ 138. - Other Limitations 

Stipulations limiting penalties fop nonperformance 
to proved damages, if treated as limitations of liability, 
are inapplicable to the carrier’s willful and unexcused 
refusal to proceed with the voyage. 

Stipulations limiting penalties for nonperformance 
to proved damages, if treated as limitations of lia¬ 
bility, are inapplicable to the carrier’s willful and 
unexcused refusal to proceed with the voyage. 69 
It has been held that a bill of lading providing that 
for cargo left with it a stipulated period after notice 
to consignee of award, the carrier’s liability will be 
that of a warehouseman, is controlling with respect 
to the shipowner’s liability for damage to cargo so 
detained. 51 Stipulations in contracts of through 
carriage have been held invalid where they pur¬ 
ported to relieve the carrier of further respon¬ 
sibility on delivery to a continuing carrier. 52 

Waiver of lien. A stipulation waiving lien against 
a vessel in advance is void. 53 

§ 139. Extension of Liability 

The parties may contract to extend the carrier's lia¬ 
bility beyond that to which it would otherwise be subject. 

It is competent for the parties by contract to ex¬ 
tend the carrier’s liability beyond that to which it 
would otherwise be subject 54 An extension of lia- 


37. US—The Aline, CC.N.Y., 25 F. 

562, 23 Blatchf. 335. 

58 C J. p 440 note 26. 

3a. U.S —The Caledonier, C C A N. 
Y., 31 F2d 257, certiorari denied 
Picard v The Caledonier, 49 S Ct 
480, 279 tJS 865, 73 LEd 1003. 

58 C J. p 440 note 27. 

39. U S.—Stevens v Cunard SS. Co., 
D.CNY., 265 F. 871, affirmed, C.C. 
A, 271 F. 306. 

58 C-J. P 440 note 28. 

40. U S.—Kuhnhold v. Compagnie 
Generate Transatlantniue, IX C N. 
Y., 251 F. 387. 

41 - US.—The Cabo Villano, DCN. 
Y., 14 F 2d 978, modified on other 
* grounds, C C.A, 18 F 2d 220. 

58 C J. p 442 note 45. 

42. U.S.—The Caledonier, C.C.AN. 
Y., 42 F.2d 856. 

58 C.J p 441 note 30. 

43. U.S.—The Caledonier, supra 

44 . U.S —Anchor Line v. Jackson, C. 
CjLNY., 9 F.2d 543. 

58 C J. p 441 note 32 

45. U.S —The Merauke, D-.Clsr.Y., 26 
F.2d 836, reversed on other 
grounds, C.OA, 31 F2d 974. 

58 C.J. p 441 note 33. 

Xiabk of consideration. 

The limitation is not effective 
'vhere it is not based on considera- 

* 80 C. J.S.—63 


tion.—The Merauke, C.CAN.Y., 31 
F.2d 974. 

46. US —Kuhnhold v Compagme 
G4n£rale Transatlantique, D.C N. 
Y., 251 F. 387. 

58 C.J. P 441 note 34. 

47. U S —Kuhnhold v. Compagme 
G£n6rale Transatlantique, supra. 

48. U.S—Olivier Straw Goods Cor¬ 
poration v. Osaka Shosen Kaisha, 
C.C.AN Y., 47 F 2d 878, 74 AL R 
1378, certiorari denied Osaka Sho- 
sen Kaisha v. Olivier Straw Goods 
Corporation, 51 S.Ct. 648, 283 U.S 
856, 75 LEd. 1462. 

The earner's conversion of the 
goods vitiates limitations as to value. 
—Bank of California, N. A v. Inter¬ 
national Mercantile Marine Co., D.C. 
N.Y., 40 F.2d 78, reversed on other 
grounds, CCA, 64 F 2d 97, certio¬ 
rari denied 54 S Ct. 68, 290 U.S. 649, 
78 L.Rd. 563—58 C.J P 441 note 42. 

49. U.S.—The Lafcomo, D C N.Y , 64 
F.Supp. 529, modified on other 
grounds, C.C A, Pioneer Import 
Corporation v. The Lafcomo, 159 
F.2d 654, certiorari denied Black 
Diamond Lines v. Pioneer Import 
Corp, 67 S.Ct. 1310, 331 U.S. $21, 
91 LEd. 1838. 

Breach of warranty 

Carrier having breached warranty 
in bill of lading that goods were 
shipped was held precluded from in- 
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voking valuation clauses limiting lia¬ 
bility.—Olivier Straw Goods Corpo¬ 
ration v. Osaka Shosen Kaisha, C.C. 
AN.Y., 47 F 2d 878, 74 A.LE 1378, 
certiorari denied Osaka Shosen Kai- 
sha v Olivier Straw Goods Corpora¬ 
tion, 51 -S Ct. 648, 283 U.S. 856, 75 L. 
Ed. 1462. 

50. U.S —Redenaktiebolaget Atlan- 
ten v. Aktieselskabet Korn-Og Fod- 
erstof Kompagmet, N.Y, 40 S.Ct. 
332, 252 US. 313, 64 LEd. 586. 

51. U.S —Camden Woolen Co. v. 
Eastern SS. Lines, D.C.Me, 8 F2d 
162, vacated on other grounds, C. 
CA, 12 F.2d 917. 

58 C J. p 442 note 47. 

Notice of arrival 

Delivery of documents to receiving 
clerk at docks was not “notice of ar¬ 
rival” which hill of lading required to 
be delivered to consignee in order 
that lighter owner may have benefit 
of provision reducing its responsi¬ 
bility to that of a warehouseman — 
Petition of Pennsylvania R Co, D.C. 
N.Y., 44 F.Supp. 617. 

52. *U S.—Yukon Mill, etc., Co. v. 
Lone Star SS. Co., D.C.Tex., 40 F 2d 
752. 

53. U.S.—The Tampico, DC Cal, 151 
F. 689. 

58 C.J. p 442 note 49. 

54. U.S—Bank Line v. Porter, C.C. 
AVa., 25 F.2d 843, certiorari de- 
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bility cannot be established by an alleged contract 
which the party sought to be charged therewith 
never accepted. 55 

§ 140. Unseaworthiness and Unfitness of 
Vessel 

a. In general 

b. Warranty of seaworthiness 

c. Requisites and essentials of seaworthi¬ 

ness or fitness 

d. Assumption of risk 

e. Time when seaworthiness must be 

present 

a. In General 

A earner by water, whether a common or a private 
carrier, is under a duty to furnish a vessel that is sea¬ 
worthy and suitable for the service m which she is em¬ 


ployed, and, in the absence of contractual or statutory 
exemption, the carrier is liable for loss of, or damage to, 
cargo resulting from unseaworthiness of the vessel. 

In general, a carrier of goods by water, whether it 
is a common carrier or a private carrier, 56 is un¬ 
der a duty to furnish a vessel that is seaworthy and 
suitable for the service in which she is to be em¬ 
ployed, 57 or, under some statutes, it is under a duty 
to exercise due diligence to make the ship sea¬ 
worthy. 58 The duty of the carrier to make the ves¬ 
sel seaworthy, 59 or to exercise due diligence to 
make the vessel seaworthy, 60 may not be delegated, 
the shipowner being responsible for his agents or 
subordinates. 61 

In the absence of a contract or statute providing 
otherwise, the carrier is liable for loss of, or injury 
to, cargo resulting from unseaworthiness of the ves¬ 
sel, 62 or for loss resulting from the carrier’s lack of 


med 49 S Ct. 25, 278 U.S. 623, 73 
LEd. 544 

58 C J p 442 note 50% 

Under Carriage of Goods by Sea Act 

In view of provisions of United 
States Carnage of Goods by Sea Act, 
permitting: carrier to surrender m 
whole or m part all or any of his 
rights and immunities or to increase 
any of his responsibilities under the 
act, provided such surrender or in¬ 
crease be embodied in bills of lading 
issued to shipper, the act, although 
providing that every bill of lading 
covering carriage by sea m foreign 
trade shall be subject to provisions 
of the act, does not prevent an en¬ 
largement of the carrier’s liability.— 
Lowendahl v. Norwegian Shipping & 
Trade Mission, 32 N YS 2d 744. 
Particn>ar contracts 

(1) Provision of charter party that 
vessel shall be tight, strong, and m 
every way fitted for voyage does not 
extend or qualify owner’s obligation 
on implied warranty of seaworthi¬ 
ness.—The Smyrna, C.CA.Md, 62 F. 
2d 1048 

(2) Freight contract making owner 
liable for all claims arising out of 
ownership, maintenance, navigation, 
operation, control, or possession of 
barge did not make owner personally 
liable for damage to property of les¬ 
see of space thereon.—The Philip J. 
Kenny, DC.NJ., 57 F 2d 337. 

55. U.S—The Isla de Panay, CO.A 
NY, 292 F. 723, affirmed 45 S Ct. 
269, 267 US. 260, 69 L.Ed. 603. 

58 C J p 442 note 51. 

56 . US —'Schuylkill Transp Co. v 
Banks, CCAPa, 152 F2d 405— 
Continental Ins. Co v Anchor 
Lane, D CN.Y., 53 F2d 1032—The 
W. H Davis, DC.N.Y, 56 FSupp. 
564—Aetna Ins. Co. v. Florida Tow¬ 
ing Corp, DC.Fla., 37 F.Supp. 781. 

58 C.J. p 442 note 53. 


57. U S —Artemis Maritime Co. v 
Southwestern Sugar & Molasses 
Co. C.A.Va, 189 F2d 488—Schuyl¬ 
kill Transp Co v. Banks, CCA 
Pa, 152 F 2d 405—The Fred Smart- 
ley, Jr., CCA Va, 100 F 2d 971— 
American Agr. Chemical Co v 
Brooklyn & Buffalo Nav Co, DCN 
Y„ 56 F 2d 271—Continental Ins 
Co. v. Anchor Line, D.C.NY, 53 F. 
2d 1032—Charbonmer v U. S, DC 
SC, 45 F 2d 166, affirmed, CCA, 
U S v Charbonmer, 45 F 2d 174— 
TV R Grace & Co. v. Charleston 
Lighterage & Transfer Co., DC.S 
C, 98 FSupp. 256, affirmed m part 
and reversed in part on other 
grounds, C A., 193 F 2d 539—The 
G. G Post, DCNY, 64 FSupp 191 
—The Cleveco, D.C Ohio, 59 F Supp 
71, affirmed, C.CA, 154 F 2d 605— 
The Wildwood, DC.Wash, 41 F 
Supp 956, reversed on other 
grounds, CCA., 133 F2d 765, cer¬ 
tiorari denied Amtorg Trading 
Corp. v. American Foreign S. S 
Corp, 63 S.Ct. 1436, 319 U.S 771, 
87 L.Ed. 1719—Aetna Ins Co. v 
Florida Towing Corp., D.C Fla, 37 
FSupp. 781—Venezuelan Meat Ex¬ 
port Co. v U S, D.C.Md, 12 F. 
Supp. 379—The Indien, D C Cal., 5 
F.Supp. 349, affirmed, C.C.A, 71 F. 
2d 752. 

58 C.J. p 442 note 52. 

Duty to inspect 

(1) One who for hire furnishes 
barges or lighters for service has 
a duty to have them inspected and 
examined so as to be sure of their 
condition —The W. H Davis, D C.N 
Y., 56 FSupp. 564—58 C.J. P 442 note 
52 tc]. 

(2) Bargee was held negligent in 
failing to inspect barge before be¬ 
ginning of operations to load it with 
coal.—In re Berwmd-Wlhite Coal Min. 
■Co, DCNY., 80 F.Supp. 125, af¬ 
firmed, C A, Berwlnd-White Coal 
Km. Co. v. Pitney, 187 F2d 665. 
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58. TJnder Carriage of Goods by Sea 
Act 

U S —Ore Steamship Corp v D/S A/S 
Kassel, C.CANY, 137 F2d 326— 
J C Penney Co v. The American 
Exp Co, DCNY, 102 FSupp 742 
—Standard Oil Co. of Cal. v U S , 
DC Cal, 59 FSupp 100, affirmed, 
CCA., 156 F 2d 312—The Louise, 
D.CMd, 54 F.Supp 157—The Bill, 
D C Md , 47 F.Supp 963 

59. U 'S —Artemis Mantime Co v. 
Southwestern Sugar & Molasses 
Co, C.A.Va., 189 F 2d 488—The 
Louise, DCMd, 54 FSupp. 157. 

58 C J. p 442 note 54. 

60. ‘U.S—Philippine Refining Corpo¬ 
ration v U. S, DCNY., 29 F 2d 
134, affirmed, C.CA, 41 F 2d 1010— 
The Otho, DCN.Y, 49 FSupp 945, 
affirmed, C C A., Huilever, S A 
Division Huileries Du Congo Beige 
v. The Otho, 139 F 2d 748—The Bill, 
DCMd, 47 FSupp 969 

61. U S —The Frey, D.C.N.Y.. 92 F. 
667. 

58 C J. p 442 note 55. 

62. U S.—Schuylkill Transp. Co v. 
Banks, C.CA.Pa, 152 F 2d 405— 
Interlake Iron Corporation v. Gart- 
land S S. Co., C.C.A.Mich., 121 F. 
2d 267, certiorari denied Gartland 
S S. Co v. Interlake Iron Corp., 62 
SCt. 181, 314 US 681, 86 L.Ed 545 
—The Fred Smartley, Jr., CCA. 
Va., 100 F.2d 971—Norris Gram Co. 
v. Great Lakes Transit Corpora¬ 
tion, C C.A Ill, 70 F.2d 32, certio¬ 
rari denied Great Lakes Transit 
Corporation v. Norris Gram Co., 55 
SCt 75, 293 U.S. 565, 79 LEd 664 
—Franklin Fire Ins. Co. v_ Royal 
Mail Steam Packet Co., CCAN.Y., 
58 F.2d 175, certiorari denied Royal 
Mail Steam Packet Co. v. Franklin 
Fire Ins. Co, 53 SCt 82, 287 U,S. 
630, 77 L.Ed. 546—Cargo Carriers 
v. Brown S S. Co, D.C.N Y., 95 F. 
Supp. 288—The W. H. Davis, D.C. 
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due diligence to make the vessel seaworthy, 63 but 
the obligation to furnish a seaworthy vessel does 
not make the carrier the insurer of the cargo. 64 
Under the Carriage of Goods by Sea Act, 46 U.S. 
C.A. § 1304, the carrier is liable for loss of, or in¬ 
jury to, cargo resulting from unseaworthmess where 
the unseaworthmess was caused by the carrier’s 
want of due diligence to make the ship seaworthy, 65 
but neither the carrier nor the ship is liable for such 
loss unless the unseaworthiness was caused by the 
carrier’s want of due diligence to make the ship sea¬ 
worthy. 66 Mere inspection certificates giving the 
vessel a right to sail will not overcome definite no¬ 
tice to the owners of the instability of the ves¬ 
sel. 67 

The cargo owner is ordinarily under no obligation 
concerning seaworthiness, 68 and his rights are not 
affected by failure to determine the vessel’s sea¬ 
worthiness, unless her unfitness was actually known 
to him, or was a matter of such general notoriety 


that his knowledge or negligence is presumed, 63 

Fitness for cargo. Where the carrier is aware of 
the nature of the cargo, it is bound to furnish a 
vessel seaworthy for its conveyance, 70 that is, a ves¬ 
sel that is suited and equipped to carry the par¬ 
ticular type of cargo. 71 

b. Warranty of Seaworthiness 

In the absence of a stipulation providing otherwise, 
every contract of affreightment by water contains an 
implied absolute warranty of seaworthiness, requiring 
the vessel to be seaworthy in fact. 

In the absence of a stipulation providing other¬ 
wise, underlying every contract of affreightment 
there is an implied absolute warranty of seaworthi¬ 
ness, 72 requiring the vessel to be seaworthy m 
fact, 73 and including an implied warranty that the 
vessel is reasonably fit for the cargo which she is 
to receive and carry. 74 This warranty applies to a 
private carrier as well as to a common carrier, 75 


NT., 56 F.Supp 564—-Aetna Ins 
Co. v. Florida Towing Corp, D C 
Fla., 37 FSupp 781—The S C. L 
No. 9 r DC Pa, 37 F.Supp 386, af¬ 
firmed, CCA, 114 F.2d 964. 

Faulty equipment of tug* 

A tug engaged to tow a barge is 

liable for damage to the cargo of the 

barge caused by faulty equipment of 

the tug.—The Raleigh, D.C.Md., 50 F. 

Supp. 961. 

63. U S.—Gold Dust Corporation v. 
Munson S. S. Line, C. C.A NT, 55 
F.2d 900—J. C. Penney Co v. The 
American Exp. Co., D.C N.T., 102 
F.Supp. 742. 

64. US.—The Smyrna, C.C.A.Md, 62 
F 2d 1048 

65. U S —Edmond Weil, Inc, v 
American West African Line, C.C. 
A.N.T, 147 F 2d 363—Ore Steam¬ 
ship Corp v. D/S A/S Hassel, C C. 
A N.T., 137 F.2d 326—Southwestern 
Sugar & Molasses Co. v. Artemis 
Maritime Co., D.C.Va., 92 F.Supp 
631, affirmed, CA, Artemis Mari¬ 
time Co. v. Southwestern Sugar & 
Molasses Co., 189 F 2d 488—The 
Norte, D C.Pa, 69 F.Supp 881, mo¬ 
tion denied 71 F.Supp. 147—The 
Louise, DCMd., 54 FSupp. 157. 

Exemption from liability for unsea- 
worthmess under Carriage of 
Goods by Sea Act see supra § 128. 

Private carrier 

U S.—Aetna Ins Co. v. Florida Tow¬ 
ing Corp., DC Fla., 37 F.Supp. 781. 

66. U.S.—Ore Steamship Corp. v. 
D/S A/S Hassel, C.C.AN.T., 137 F. 
2d 326. 

67. U.S.*—'The Cleveco, D.C.Ohio, 59 
F.Supp. 71* affirmed, C.CA, 154 F. 
2d 605. 


68. U S —The City of Dunkirk, D C 
NT, 10 F 2d 609 

58 C J. p 442 note 56 

69. US—The Presque Isle, D.C.N 
T, 140 F. 202. 

58 C-J p 442 note 57. 

Assumption of risk see infra sub¬ 
division d of this section. 

70. U.S—The J. L. Luckenbach, C 

C.A N.T., 65 F.2d 570—Standard 

Oil Co. of Cal v. U. S, D.C.Cal., 59 
FSupp. 100, affirmed, C.C.A., 156 F. 
2d 312. 

58 CJ. p 442 note 58. 

71. U S.—Venezuelan Meat Export 
Co. v. U. S., DC.Md., 12 F.Supp. 
379. 

72. U.S.—Commercial Molasses 
Corp. v. New Tork Tank Barge 
Corp., NT., 62 S Ct. 156, 314 US 
104, 86 LEd 89—W. R Grace & 
Co. v Charleston Lighterage & 
Transfer Co., CAS.C, 193 F 2d 539 
—Metropolitan Coal Co. v. Howard, 
C.C A.N.T, 155 F.2d 780—O F Nel¬ 
son & Co v. U S , C C.A Cal, 149 
F.2d 692, followed in General Co¬ 
coa Co v. U. S, 149 F.2d 815, and 
149 F.2d 816, motion denied 169 
F.2d 833—The Framlington Court, 
CC.A.Tex, 69 F.2d 300, certiorari 
denied United British S S Co v. 
Newfoundland Export & Shipping 
Co., 54 SCt 860, 292 US. 651, 78 
LEd. 1500—The W H Davis, DC 
NT, 56 FSupp 564—The Com¬ 
merce, D.CN.T, 46 FSupp. 360, 
affirmed, CCA, New England S 
8. Co. v. Howard, 130 F 2d 354— 
Aetna Ins Co. v Florida Towing 
Corp., D.C Fla., 37 F Supp. 781— 
Hickman, Williams & Co v. Mur¬ 
ray Transp. Co., DCN.T, 31 F 
Supp. 820—The Emilia, D.C.N.T., 
13 FSupp. 7. 


Minn —Cargill Grain Co. v. Cleve- 
land-Cliffs S. 8 Co., 235 N.W. 268, 
182 Minn. 516, certiorari denied 52 
S Ct. 25, 284 U S. 646, 76 L.Ed 549, 
followed in Cargill Gram Co. v 
Cleveland-Cliffs S S. Co., 237 N.W 
197, 183 Minn. 620. 

58 C J P 443 note 61. 

Warranty of seaworthiness in marine 
insurance see Insurance § 652 b 

73. U.S—The Josephine, D.C Pa., 37 
F 2d 928 

58 C J. p 443 note 62. 

74. U.S—The Emilia, DCN.T., 13 
FSupp. 7—Venezuelan Meat Ex¬ 
port Co. v. U. S.* D.C.Md., 12 F 
Supp. 379 

Minn —Cargill Gram Co. v. Cleve- 
1 and-Cliffs S. S Co., 235 NW 268, 
182 Minn. 516, certiorari denied 52 
S Ct. 25, 284 U S 646, 76 L.Ed 549, 
followed in Cargill Grain Co. v 
Cleveland-Cliffs S S. Co, 237 N.W. 
197, 183 Minn. 620. 

58 C J. p 444 note 74. 

75. U.S —Commercial Molasses 

Corp v. New Tork Tank Barge 
Corp, NT., 62 SCt 156, 314 U.S 
104, 86 LEd. 89—Metropolitan 

Coal Co v. Howard, CCA.N.T, 155 
F 2d 780—0 F. Nelson & Co. v. U 
S, C C.A.Cal., 149 F.2d 692, fol¬ 
lowed in General Cocoa Co v U S„ 
149 F 2d 815 and 149 F 2d 816, 
motion denied 169 F.2d 833—The 
Framlington Court, C C A.Tex , 6 9 
F 2d 300, certiorari denied United 
British S. S. Co. v. Newfoundland 
Export & Shipping Co, 54 S Ct. 
860, 292 U.S. 651, 78 LEd 1500— 
The W. H. Davis, D C.N.T, 56 F. 
Supp. 564—Aetna Ins Co, v Flori¬ 
da Towing Corp., D.C.Fla, 37 F. 
Supp. 781. 
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and, where the warranty is breached, the carrier is 
liable for the loss occasioned thereby. 76 

The warranty does not depend on the owner's 
knowledge or ignorance, or on his care or negli¬ 
gence; 77 it covers latent defects not ordinarily 
susceptible of detection as well as those which are 
known or discoverable by inspection, 78 although just 
prior to the voyage the vessel has been put m what 
seems to be perfect repair. 79 An express warranty 
that the vessel is tight, stanch, strong, and in every 
way fitted for the voyage is an absolute warranty of 
fitness, even against latent defects. 80 The warranty 
of seaworthiness by the shipowner existed prior to 
the Harter Act, 81 and it has been held that the war¬ 
ranty is not affected by the Harter Act, 82 but it has 
also been stated that the Harter Act reduces the 
warranty of seaworthiness to a warranty of dili¬ 
gence to make the vessel seaworthy. 83 

The warranty of seaworthiness is a favorite of 
the law and exceptions to it or limitations on it are 
narrowly scrutinized 84 Where the shipowner de¬ 
sires to avoid the warranty he must expressly or un¬ 
equivocally so contract 85 A carrier’s agreement to 


do certain acts, intended to make its vessel sea¬ 
worthy, will not operate to modify the absolute war¬ 
ranty of seaworthiness which its contract otherwise 
imports. 86 An inspection of the vessel by a repre¬ 
sentative of the shipper’s insurance carrier before 
the vessel was loaded has been held not to operate 
as a waiver or an estoppel to nullify the warranty 
of seaworthiness. 87 

Tune to zvhich warranty relates . The warranty 
is measured by the vessel’s fitness as a ship to fulfill 
the purposes of her voyage when the ship breaks 
ground, 88 or at the beginning of the voyage, 89 not 
in relation to some subsequent exigency beyond 
the contemplation of the parties at such time, 90 and 
requires the ship to be fit as such to encounter 
whatever perils may reasonably be expected on the 
voyage, without damage or loss. 91 Some courts 
have held that this warranty 19 not continuing, 92 
while others have held to the contrary. 93 The im¬ 
plied warranty that the vessel is reasonably fit to 
receive and carry the cargo attaches at the time the 
cargo is put on board, 94 and, where the vessel 
was rendered unseaworthy before the commence- 


76. U S —W. R. Grace & Co. v 
Charleston Lighterage & Transfer 
Co, CASC, 193 F.2d 539—Ameri¬ 
can Agr Chemical Co v. O’Donnell 
Transp. Co, DC N.Y., 62 F.Supp. 
239—Hickman, Williams & Co. v. 
Murray Transp. Co, D C.N.Y., 31 
F.Supp. 820. 

77. US—The Emilia, DC.N.T., 13 
FSupp. 7 

58 C J. p 443 note 63 

78. U.S—The Canb Prince, NY, 18 
SCt 753, 170 U.S. 655, 42 L.Ed. 
1181. 

58 C.J. p 449 note 4. 

79. U.S.—Hubert v. Recknagel, DC. 
NY, 13 F. 912. 

58 C J. p 449 note 5. 

80. U.S.—The Lockport, DC.N.J., 
197 F. 213 

81. Cal—Blake, Moffitt & Towne v, 
Luckenbach S. S Co, 6 P 2d 121, 
120 Cal.App Supp 775. 

82. U S.—The Carib Prince, N.Y., 18 
S.Ct 753, 170 U.S. 655, 42 LEd 
1181. 

58 q J. p 444 note 64. 

83. US —The Wildwood, DC.Wash , 
41 FjSupp. 956, reversed on other 
grounds, CCA, 133 F2d 765, cer¬ 
tiorari denied Amtorg Trading 
Gogp. v. American Foreign S. S 

. Cprp., 63 SCt. 1436, 319 US. 771, 
87 LuEcL 1719 

Statutory exemptions from liability 
see, supra 9$ 126-129. 

84. U S.—Metropolitan Coal Co. v. 
Howard, C.C.A.N.Y., 155 F.2d 780. 


Construction against owner 

Any exception in the contract of 
affreightment which tends to weak¬ 
en the warranty of seaworthiness 
is to be construed most strongly 
against the shipowner.—The Cale¬ 
donia, Mass, 15 S.Ct. 537, 157 U.S 
124, 39 L Ed. 644—The Framlington 
Court, CC.ATex, 69 F 2d 300, cer¬ 
tiorari denied United British S. S. 
Co. v. Newfoundland Export & Ship¬ 
ping Co., 54 SCt. 860, 292 U.S. 651, 
78 LEd. 1500. 

85. U.S.—Commercial Molasses 
Corp. v. New York Tank Barge 
Corp., O.CA.N.Y, 114 F 2d 248, af¬ 
firmed 61 S Ct. 840, 313 US. 541. 85 
LEd. 1510, vacated on other 
grounds 61 SCt. 938, 313 U.S 596, 
85 LEd. 1550—The W H. Davis, D 
C.N.Y., 56 FSupp 564—The Com¬ 
merce, D C.N.Y., 46 FSupp. 360, 
affirmed, C.CA., New England S. 
S Co. v. Howard, 130 F.2d 354. 

58 C.J. p 444 note 65. 

Contractual exemption from liability 
for unseaworthmess see supra § 
134. 

86. US.—The Arakan, D.CCal., 11 
F2d 791—Church Cooperage Co v. 
Pinkney, N.Y., 170 F. 266, 95 C.C. 
A 462. 

87. US.—The Mary M„ D.C.N.Y., 73 
F.Supp. 674. 

88. U S —The Anastasia, T> C.Va, 11 
F.Supp. 314, remanded, CCA., 
Southern Transp. Co. v. Knicker¬ 
bocker Fuel Co., 79 F.2d 1011. 

58 C J. p 444 note 68. 

When seaworthiness must exist see 
infra subdivision e of this section 


89. US —May v. Hamburg-Ameri- 
kamsche Facketfahrt AJktiengesell- 
sehaft, N.Y., 54 SCt. 162, 290 US. 
333, 78 LEd. 348—Interlake Iron 
Corp. v. Gartland S. S. Co , C C.A. 
Mich., 121 F 2d 267, certiorari de¬ 
nied Gartland S S Co. v. Interlake 
Iron Corp, 62 SCt. 181, 314 U.S. 
681, 86 LEd 545. 

Cal —Blake, Moffitt & Towne v. Luck- 
enbach S. S. Co., 6 P 2d 121, 120 Cal. 
App.Supp. 775. 

90. US'.—The Steel Navigator, CC. 
A.N.Y, 23 F 2d 590 

91. U.S —The Prussia, N Y., 93 F. 
837, 35 CCA. 625, certiorari de¬ 
nied 19 SCt. 885, 174 U.S. 803, 43 
LEd. 1188. 

58 C J. p 444 note 70. 

92. IJ.S —The Steel Navigator, C C 
A.N.Y., 23 F 2d 590. 

58 C.J. p 444 note 71. 

93. ‘U.S.—Whipple v. Mississippi, 
etc, Packet Co., D C.Miss., 34 F. 
54. 

58 C.J. p 444 note 72. 

94. U S.—Aetna Ins. Co. v. Florida 
Towing Corp, D-C.Fla., 37 F.Supp. 
78L 

58 C.J. P 444 note 75. 

Partial delivery 

Where entire cargo had not been 
loaded on lighter when it sank be¬ 
cause of unseaworthy condition, 
there was a “delivery” pro tanto of 
that portion of cargo which had been 
loaded and liability of private con¬ 
tract carriers as bailees had attached 
so that they were liable for the dam¬ 
age to the cargo.—^Etna Ins. Co. v. 
Florida Towing Corp, supra. 
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ment of the voyage by the negligence of the agent 
of the shipowner, it has been held that the fact that 
it was seaworthy when loaded will not enable the 
owner to escape liability on his implied warranty for 
loss to cargo caused by the vessel's unseaworthi¬ 
ness. 95 

Voyages by stages. The doctrine of voyage by 
stages means that when the demands on a vessel 
change as the voyage proceeds, the covenant of 
seaworthiness is satisfied if she is fitted out in port 
for the leg of the voyage immediately following. 96 
Dropping anchor in a roadstead to discharge steve¬ 
dores after breaking ground does not cause a new 
stage of the voyage to begin at that point 97 


§ 140 

c. Requisites and Essentials of Seaworthiness or 
Fitness 

“Seaworthiness” is a relative term depending for its 
application on the type of vessel, the character of the 
voyage, and the cargo carried. A vessel may be regarded 
as seaworthy if she is reasonably fit to transport the 
cargo safely and to encounter the ordinary perils to be 
expected during her voyage under the conditions existing 
at the time. 

“Seaworthiness” is a relative term depending for 
its application on the type of vessel and the char¬ 
acter of the voyage, 98 and it must be determined by 
the facts and circumstances of each particular 
case. 99 In order that a vessel may be regarded as 
seaworthy, she must be reasonably fit to encounter 
the ordinary perils to be expected during her voy¬ 
age, 1 under the weather conditions existing at the 
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95. U S —American Agr. Chemical 
Co v O’Donnell Transp. Co, D.C 
N.Y, 62 F.Supp 239 

96. U.S—The Oritani, DC Pa, 40 
F.2d 522, affirmed, CCA., Atlantic 
Fruit Co. v. The Ontam, 54 F2d 
1075—The Steel Navigator, C.C.A 
N.Y., 23 F 2d 590. 

97. U S —The Oritani, D.C Pa,, 40 F 
2d 522, affirmed, C C.A., Atlantic 
Fruit Co. v. The Oritani, 54 F.2d 
1075. 

98. US —The Framlington Court, 
CC.ATex., 69 F.2d 300, certiorari 
denied United British S. S. Co v 
Newfoundland Export & Shipping 
Co, 54 S.Ct. 860, 292 U.S. 651, 78 
L.Ed. 1500—The Cleveco, DC.Ohio, 
59 FSupp. 71, affirmed, C-CA, 154 
F.2d 605. 

Changing standard 
Standard of seaworthiness Is not 
dependent on statutory enactment, 
but changes with advancing knowl¬ 
edge, experience, and changed appli¬ 
ances of navigation —The T. J. Hoop¬ 
er, DCN.Y., 53 F 2d 107, affirmed, C 
C A., 60 F 2d 737, certiorari denied 
Eastern Transp Co. v. Northern 
Barge Corp., 53 S.Ct. 220, 287 US. 
662, 77 L.Ed. 571. 

Barge 

(1) Standard of seaworthiness of 
barge, particularly coastwise wooden 
barge, is not same as that required of 
larger and different types of seago¬ 
ing vessels —The Smyrna, D C Md., 
2 FSupp. 351, affirmed, C.CA., 62 F. 
2d 1048. 

(2) Wet ceiling in barge does not 
necessarily denote unseaworthiness, 
question being one of degree.—The 
Smyrna, supra. 

89. US.—The Smyrna, C.C.AMd., 62 
F.2d 1048. 

Port maneuver 

Whether vessel’ was seaworthy for 
purpose of port maneuver was to be 
determined from the nature of the 
movement.—The Maui, C.C.A Cal., 113 
F.2d Wig, certiorari denied John De- 


mar tmi Co. v The Maui, 61 S.Ct 317, 
311 US. 709, 85 LEd 461. 

Absence of previous trouble 

Fact that unused conduit pipes 
protruding above deck had previously 
caused no trouble was relevant but 
not conclusive on issue of seaworth- ! 
mess of vessel as respects liability 
for cargo damage—Edmond Weil, 
Inc., v. American West African Line, 
C.C.A.N.Y., 147 F 2d 363. 

1. US —Schuylkill Transp. Co. v. 

Banks, C C A Pa, 152 F 2d 405. 

58 CJ. p 445 note 80 

Other statements of seaworthiness 

(1) Generally, seaworthiness is 
that strength, durability and engi¬ 
neering skill made a part of a ship’s 
construction and continued mainte¬ 
nance, together with a competent and 
sufficient crew, which would with¬ 
stand the vicissitudes and dangers 
of the elements which might reason¬ 
ably be expected or encountered dur¬ 
ing her voyage without loss or dam¬ 
age to her particular cargo —The 
Cleveco, D C.Ohio, 59 F.Supp. 71, 78, 
affirmed, C.C A, 154 F 2d 605. 

(2) Seaworthiness means such fit¬ 
ness as to structure, lading, captain, 
crew, etc, as will enable a ship to en¬ 
counter the winds and battering 
waves of the seas which must be en¬ 
countered during the season and m 
the places where the ship must travel 
so that its cargo will be carried safe¬ 
ly and delivered in good condition.— 
Norris Grain Co. v. Great Lakes 
Transit Corporation, CCA Ill., 70 F. 
2d 32, 35, certiorari denied Great 
Lakes Transit Corporation v. Norris 
Grain Co, 55 SCt. 75, 293 U.S. 565, 
79 LEd. 664. 

Criterion, of seaworthiness 

(1) Generally, seaworthiness of 
vessel depends on standard ordinari¬ 
ly accepted in trade for which ship is 
used.—Louis-Dreyfus v. Paterson 
Steamships, C.C.AN.Y., 67 F 2d 331. 

(2) Shippers are not entitled to 
latest design in ships, but only to 


usual carriage —Spang Chalfant & 
Co v Dimon S S. Corporation, C.C A. 
NY, 57 F 2d 965. 

(3> Vessel owner must make ves¬ 
sel reasonably safe and efficient for 
service and need not equip her with 
all known safety devices nor latest 
improvements under peril of ship be¬ 
ing held unseaworthy.—The Cabo 
Hatteras, DC.NY, 5 F.Supp. 725. 

(4) While ship must be reasonably 
fitted for her service, she ordinarily 
need not conform to higher standard 
of care than that which prevails 
among duly accredited masters of ex¬ 
perience.—U S- Steel Products Co v. 
American & Foreign Ins. Co., C.C.A 
N.Y., 82 F.2d 752. 

(5) Ship is seaworthy if conform¬ 
ing to requirements of her class and 
service, notwithstanding owner failed 
to maintain higher standard gra¬ 
tuitously assumed.—Louis-Dreyfus 
v. Paterson Steamships, supra. 

(6) Vessel is unseaworthy if she 
could not reasonably have been ex¬ 
pected to make the voyage on which 
she was embarked.—Interlake Iron 
Corporation v. Gartland S S. Co., C.C. 
A Mich., 121 F2d 267, certiorari de¬ 
nied Gartland S. S. Co. v. Interlake 
Iron Corp, 62 SCt. 181, 314 U.S. 681, 
86 LEd. 545. 

(7) Other statements of standard 
by which seaworthiness is deter¬ 
mined see 58 •CJ’. P 445 note 80 [a]. 
Ability to withstand gale 

Vessel warranted to be "tight, 
stanch, strong, and in every way fit¬ 
ted for the contemplated voyage*' 
must be so equipped as to withstand 
the buffeting of a forty-mile gale.— 
The Plow City, C.CAPa, 122 F2d 
816, certiorari denied plow City S S. 
Co. v. Texas Gulf Sulphur Co , 62 S. 
Ct. 579, 315 U.S. 798, 86 LEd. 1199. 

Vessel held unseaworthy 

(1) In general.—W. K Grace & Co 
v. Charleston Lighterage & Transfer 
Co., CAS.C., 193 F 2d 539—Metro¬ 
politan Coal Co. v. Howard, C.C AN. 
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time, 2 or be reasonably fit to transport the cargo 
through conditions which are normal for the sea¬ 
son, 3 or be suitable for the service on which she is 
employed. 4 Unseaworthmess is not confined to 
faults or omissions m the construction of the vessel, 
but may arise out of a fault in the conduct of the 
carrier with respect to the vessel and its equipment. 5 


More is required to make a vessel seaworthy than 
a tight hull, a sound rudder, and a working engine. 6 
The vessel must be staunch and strong, 7 well 
equipped for the intended voyage, 8 fit to receive and 
discharge cargo, 9 and to carry safely the particular 
cargo on the voyage undertaken 10 The require¬ 
ments of seaworthiness vary with the nature of the 


Y., 155 F 2d 780—Schuylkill Transp. 
Co v Banks. C C.A.Pa, 152 F.2d 405 
—Edmond Weil Co v American West 
African Line, CCANT, 147 F 2d 
363—Ore Steamship Corp. v D/S 4/S 
Hassel, C.CAX.T, 137 F2d 326— 
The Fred Smartley, Jr, CCAVa, 
100 F2d 971—Franklin Fire Ins. Co 
v Royal Mail Steam Packet Co, C.C 
AN.Y., 58 F 2d 175, certioran denied 
Royal Mail Steam Packet Co. v. 
Franklin Fire Ins Co, 53 S Ct 82, 
287 U.S 630, 77 LEd 546—South¬ 
western Sugar & Molasses Go. v. 
Artemis Maritime Co, DCVa., 02 F 
Supp 631, affirmed, CA, Artemis 
Maritime Co v 'Southwestern Sugar 
& Molasses Co, 189 F 2d 488—Middle 
East Agency v. The John B Water¬ 
man. DCX.T, 86 F.Supp. 487—The 
W. H Davis, D.CNY., 56 F Supp. 
564—The Emilia, D C.N Y, 13 F.Supp. 
7— 58 C J p 445 note 80 fm], 

(2) Barge which could not proceed 
through twenty to thirty-mile wind 
without imminent danger of her 
hatch covers being washed away and 
could not ride out storm with vmd 
velocity of forty to forty-five miles, 
which storms- were not infrequent 
and were to be expected.—The Anas¬ 
tasia, DCVa., 11 FSupp. 314, re¬ 
manded, C-C-4., Southern Transp. Co. 
v Knickerbocker Fuel Co., 79 F.2d 
1011 . 

(3) New vessel on maiden voyage 
which stopped repeatedly for repairs 
and at no time approximated normal 
speed, as result of which normal 
forty-day voyage consumed nearly 
five months—Venezuelan Meat Ex¬ 
port Co v U. S, D.C Md., 12 F.Supp 
379. 

(4) Vessel within which, because 
of engineer's negligence, there exist¬ 
ed at commencement of voyage con¬ 
dition so dangerous that bunker fire 
was inevitable —The Galileo, C C.A. 
NY., 54 F2d 913, affirmed 53 S.Ct. 
200, 287 US. 420, 77 LEd 403 

(5) Lighter which had a hole about 
six feet long and ten inches wide 
about three feet above normal draft 
line of lighter when not loaded.— 
-dfitna Ins Co. v Florida Towing 
Corp, DC,Fla, 37 F.Supp. 781. 

Teasel held seaworthy 

V S—Louis-Dreyfus v Paterson 
Steamships, C.CAN.Y., 67 F2d 331 
—The Oritani, D C.Pa., 40 F2d 522, 
affirmed, C.C A Atlantic Fruit Co 
v. The Ontani, 54 F.2d 1075—The 
Josephine, D.C.Pa, 37 F.2d 928. 

58 C.J. p 445 note 80 £1]. 


2. U S —Schuylkill Transp Co v. 
Banks, CCAPa, 152 F 2d 405. 

3. US —Edmond Weil, Inc, v 
American West African Line, C.C 
A N.Y., 147 F 2d 363—The W H 
Davis, DCN.Y, 56 F.Supp 564. 

4. US —The Caledonia, Mass , 15 S 
Ct 537, 157 US 124, 39 LEd 644— 
W R. Grace & Co v. Charleston 
Lighterage & Transfer Co, C A.S 
C, 193 F 2d 539—The T. J. Hooper, 
CCA NY, 60 F 2d 737, certiorari 
denied Eastern Transp. Co v 
Northern Barge Corp, 53 S Ct. 220, 
287 U S 662, 77 L Ed 571—Ameri¬ 
can Agr. Chemical Co. v. Brooklyn 
& Buffalo Nav. Co, D.CN.Y., 56 F 
2d 271. 

5. Minn —Cargill Gram Co. v. Cleve- 
land-Cliffs S. S. Co, 235 NW 268, 
182 Mmn. 516, certiorari denied 52 
S.Ct 25, 284 US. 646, 76 LEd. 549, 
followed m Cargill Gram Co. v. 
Cleveland-Cliffs S S Co, 237 N.W 
197, 183 Mmn 620. 

Ventilation 

Unseaworthmess may arise out of 
the failure of the carrier to properly 
manipulate the hatches so as to af¬ 
ford ventilation—Cargill Gram Co 
v. Cleveland-Cliffs S. S Co , 235 N.W 
268, 182 Mmn 516, certiorari denied 
52 S.Ct. 25, 284 V S 646, 76 LEd 549, 
followed in Cargill Gram Co. v. 
Cleveland-Cliffs S. S. Co, 237 N.W. 
197, 183 Mmn. 620. 

6. U.S.—Norris Grain Co. v. Great 
Lakes Transit Corporation, CCA. 
Ill, 70 F2d 32, certiorari denied 
Great Lakes Transit Corporation v. 
Norris Grain Co, 55 S.Ct 75, 293 
U S 565, 79 LEd 664 

7. US —The Framhngton Court, C 
C A Tex., 69 F 2d 300, certioran de¬ 
nied United British S. S Co. v 
Newfoundland Export & Shipping 
Co, 64 SCt 860, 292 US 651, 78 
LEd 1500—The G G. Post, D.CN 
Y., 64 F.Supp 191. 

8. XJ S —The Framlington Court, C 
C A.Tex., 69 F 2d 300, certioran de¬ 
nied United British S S Co. v. 
Newfoundland Export & Shipping 
Co, 54 SCt. 860, 292 U.S 651, 78 
L.Ed 1500 

Compass 

(1) Defective compasses have been 
held to render a vessel unseaworthy. 
—The Yungay, D.CN.Y., 58 F.2d 352 

(2) New compass data is not re¬ 
quired because rivets are renewed 
and slight changes are made in lo¬ 
cation of ballast at too great a dis¬ 
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tance to affect compass —The Ori- 
tani, D C.Pa., 40 F.2d 522, affirmed, C. 
CA., Atlantic Fruit Co. v. The On- 
tani, 54 F 2d 1075. 

(3) Where a vessel deviated from 
her course and ran on a well-known 
reef, it was held that the existence 
of a deflection of her compass of 
one-eighth of a point was not suffi¬ 
cient ground for finding her unsea¬ 
worthy, in the absence of its continu¬ 
ance for a sufficient time to require 
notice —The E. A. Shores, Jr., D C. 
Wis, 73 F. 342. 

Wooden, bulkhead 

Use of wooden bulkhead on coal 
bunker, permitting air to penetrate 
into body of coal, does not in itself 
make ship unseaworthy—Earle & 
Stoddart v. Ellerman's Wilson Line, 
D C.N Y, 45 F.2d 231, affirmed, CCA, 
The Galileo, C.C A., 54 F 2d 913, af¬ 
firmed 53 S.Ct. 200, 287 US 420, 77 
LEd. 403 

9. U.S—The Cary Brick Co. No. 8, 
DC NY, 34 F.2d 981. 

58 C J p 446 note 81. 

10. U S —The Caledonia, Mass., 15 
SCt 537, 157 US. 124, 39 LEd. 
644—The J. L Luckenbach, CCA 
NY, 65 F.2d 570—The Ontani, D 
C Pa, 40 F 2d 522, affirmed, CCA, 
Atlantic Fruit Co. v. The Ontani, 
54 F.2d 1075—The G. G. Post, D.C. 
N.Y., 64 FSupp. 191—Standard Oil 
Co. of Cal. v. U. S, DC.Cal, 59 F. 
Supp. 100, affirmed, CCA, 156 F 
2d 312—The Commerce, DCNI, 
46 F.Supp. 360, affirmed, CCA, 
New England S, S Co v. Howard, 
130 F.2d 354—Venezuelan Meat Ex¬ 
port Co v. U. S, DCMd, 12 F 
Supp 379—The Indien, DC Cal, 5 
FSupp. 349, affirmed, CCA, 71 F. 
2d 752—The Point Brava, DC Cal, 
1 F.Supp. 366. 

58 C.J. p 446 note 82. 

Open or unsecured portholes or 
hatches 

(1) Hatchways must be water¬ 
tight in order that vessel carrying 
cargo which may be damaged by the 
sea may be seaworthy—Norris 
Grain Co v. Great Lakes Transit 
Corporation, CC.A.I11., 70 F2d 32, 
certioran denied Great Lakes Trans¬ 
it Corporation v. Norris Grain Co., 
55 S.Ct 75, 293 U.S 565, 79 L.Ed. 6 64 
—The Guanancita, D.C Fla, 69 F. 
Supp. 928, 

(2) Failure to dog down large steel 
covers of two deep tank hatches m 
which there was water for ballast 
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cargo; 11 a vessel seaworthy as to navigation may 
be unseaworthy as to cargo, 12 and a ship may be 
seaworthy as to one part of the cargo and unsea¬ 
worthy as to another. 13 

Although it has been held that “seaworthiness” 
is to be determined with reference to customs and 
usages of the port or country from which the ves¬ 
sel sails, the existing state of knowledge and ex¬ 
perience, and the judgment of prudent and compe¬ 
tent persons, 14 where the construction of the vessel 
is obviously defective, such test must be rejected 15 
Latent defects have been held to be no excuse for 
unseaworthmess causing damage to cargo; 16 but a 
latent defect, although it exists, will not be regarded 
as rendering the vessel unseaworthy, unless it is of 
such a character that if known it would have been 
deemed to render the ship, with respect to the de¬ 
fective subject matter, not reasonably fit for the 
service designed. 17 A ship is not unseaworthy be¬ 
cause of a defect which is of such a character that 
it can be remedied on the spot and in a short time by 
the materials available. 18 The failure to repair the 
fittings of a hatch cover through which water had 


leaked on a previous voyage has been held to be a 
lack of due diligence to make the vessel seaworthy. 12 

A shipowner’s negligence in failing to use due 
care to furnish a seaworthy vessel in respect of one 
part of a single unit of transportation will render 
the owner liable for mishap to either part of the 
unit, or the whole entity, if such negligence was 
the producing cause of the loss or damage sustained 
by either or both. 20 Where a barge without motive 
power of its own is used in connection with a tug 
for the purpose of transporting a cargo, the two are 
to be considered as one vessel for the purpose of 
the voyage, 21 but the rule does not apply where the 
shipment is pursuant to separate contracts with 
respect to the tug and the barges 22 

Loading or stowage and ballast . The requirement 
of seaworthiness at the beginning of a voyage in¬ 
cludes not only seaworthiness m hull and equip¬ 
ment, but also in the stowage of the cargo. 23 The 
vessel is unseaworthy where by the manner in which 
she is loaded or stowed she is rendered unfit to en¬ 
counter the perils of the sea or ordinary perils of 
navigation reasonably to be anticipated; 24 and this 


rendered vessel unseaworthy —Mid¬ 
dle East Agency v. The John B Wa¬ 
terman, DCN.Y, 86 FSupp 487. 

(3) Where vessel carrying corn 
was not bulk freighter, but package 
freighter with openings or gangways 
m its sides, gangways should have 
been made as tight as solid, unbro¬ 
ken side of ship —Norris Gram Co. v. 
Great Lakes Transit Corporation, C 
C.AI11., 70 F2d 32, certiorari denied 
Great Lakes Transit Corporation v 
NToms Gram Co, 55 S.Ct. 75, 293 U. 
S. 505, 79 LEd 664. 

(4) Other cases relative to unsea¬ 
worthmess of vessel because of open 
portholes or hatches see 58 C J. p 446 
note 82 [d]. 

Ventilation, 

(1) Vessel used for carriage of 

general cargo, including tobacco, was 
held not unseaworthy because she 
had but two ventilators per hold.— 
American Tobacco Co. v. The Katin- 
go Hadjipatera, I> C N. Y, 81 F Supp. 
438, modified on other grounds, CA., 
194 F.2d 449, certiorari denied 72 S. 
Ct. 1076, 343 US. 978, 96 LEd -. 

(2) Other cases involving unsea¬ 
worthmess of vessel because of ven¬ 
tilation see 58 C J. p 446 note 82 [f] 

11. U S.—The Smyrna, C.C.AMd., 62 
F.2d 1048. 

12. U.S —The Indrapura, I>.C Or., 
178 F. 591, affirmed 190 F. 711, 112 
C.C.A. 351. 

Vessel held seaworthy as to cargo 
U.S.—The Smyrna, C.C.A.Md., 62 F. 
2d 1048. 


Vessel held not seaworthy as to car¬ 
go- 

U S —Edmond Weil, Inc , v. American 
West African Line, C C A N Y , 147 
F 2d 363—Cargo Carriers v. Brown 
S.S Co, DC NY., 95 F.Supp 288— 
The Kawsar, D C.N.Y., 53 F Supp. 
323. 

13. U.S —Martin v. The Southwark, 
Pa., 24 S.Ct 1, 191 US 1, 48 L.Ed 
65. 

58 CJ. p 447 note 84. 

Cocoanut oil 

Vessel which left port with leak 
between her port deep tank contain¬ 
ing cocoanut oil and her port double 
bottom tank containing fuel oil was 
unseaworthy for carnage of cocoa- 
nut oil.—U. S. v Los Angeles Soap 
Co., CCA Cal, 83 F 2d 875. 

14. US—The Titama, D.CN.Y., 19 
F. 101. 

58 CJ. P 447 note 85 

15. US—The Indrapura, Or, 190 F 
711, 112 CCA. 351. 

58 C J. p 447 note 86. 

16. U >S.—American Agr, Chemical 
Co. v. Brooklyn & Buffalo Nav. Co., 
D.CNY,, 56 F.2d 271. 

17. U S.—The Rover, D.C N Y., 33 F. 
515. 

18. U S.—Middleton & Co (Canada), 
Limited, v. Ocean Dominion S. S. 
Corp., CCAN.Y., 137 F2d 619, cer¬ 
tiorari denied 64 S Ct. 432, 320 U. 
S. 802, 88 L.Ed. 484. 

19. U S.—J. C. Penney Co v. Amer¬ 
ican Exp. Co., DCN.Y., 102 F.Supp. 
742. 

20. 1J S.—The Cleveco, D.C.Ohio, 59 
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FSupp. 71, affirmed, C.C.A, 154 F. 
2d 605. 

21. U S —The Cleveco, supra. 

22. U S.—The Independent, C.C.A. 
La, 122 F.2d 141. 

23. U S.—Metropolitan Coal Co v 
Howard, CC.AN.Y, 155 F 2d 780 
—Pioneer Import Corp v. The Laf- 
como, CC ANY., 138 F.2d 907, cer¬ 
tiorari denied Black Diamond Dines 
v. Pioneer Import Corp., 64 S.Ct. 
523, 321 U.S 766, 88 LEd. 1063— 
The West Kebar, D.CN.Y., 53 F. 
Supp. 763, amended 53 F.Supp. 766, 
reversed on other grounds, C.C.A., 
Edmond Weil Co v. American 
West African Line, 147 F2d 363— 
The Indien, D.C.Cal, 5 F.Supp. 349, 
affirmed, C.C.A., 71 F.2d 752. 

Mmn.—Cargill Grain Co. v. Cleve- 
land-Cliffs S. S. Co, 235 N.W. 268, 
182 Minn 516, certiorari denied 52 
■S.Ct. 25, 284 US 646, 76 L.Ed. 549, 
followed in Cargill Grain Co. v. 
Cleveland-Cliffs S S. Co., 237 N.W. 
197, 183 Mmn 620. 

58 C J. p 447 note 87. 

Element of seaworthiness 

Proper stowage is an element of 

“seaworthiness”—Globe Solvents Co. 

v. The California, C-CAPa., 167 F2d 

859, certiorari denied 69 S Ct. 67, 335 

USv 844, 93 L.Ed. 394. 

24. U S.—The West Kebar, D C N Y, 
53 F.Supp 763, amended 53 FSupp. 
766, reversed on other grounds, C. 
C.A., Edmond Weil Co v. Ameri¬ 
can West African Line, 147 F 2d 
363—Pioneer Import Corp v. The 
Lafcomo, DC N Y , 49 FSupp. 559, 
affirmed, CCA, 138 F.2d 907, cer- 
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rule has been held not limited in its application to ticular precautions to insure her safety may render 
negligent or improper stowage which makes the her unseaworthy 33 

ship unseaworthy as a ship, hut to extend to stow- Supplies and fuel The vessel may be unsea- 
age as it affects the safety of the cargo itself . 25 W orthy because not furnished with proper supplies . 34 

Furthermore, the vessel may be unseaworthy, if she ^he vesse i j s unseaworthy if she sails without fuel 

is improperly ballasted with reference to her load , 25 sufficient for her voyage 35 with a reasonable margin 

or has the wrong kind of ballast for her cargo ," 7 for safety . 25 Deviation or liberty clauses do not 

or if she is overloaded ,- 8 or improperly loaded .- 9 excuse a deviation for fuel, where the ship was un- 

Deck-load dunnage to be seaworthy should be laid seaworthy in sailing without sufficient fuel . 37 

so that the superimposed load will bear as evenly 

as practicable on all the dunnage 30 d. Assumption of Risk 

. , .. - A shipper and owner of merchandise may assume 

Officers and crew. A vessel is unseaworthy if she the ris ^ 0 f , nj ury or loss from unseaworthiness provided 

sails Without men competent to navigate her and he has knowledge of the unseaworthiness of the vessel 

attend to her equipment 31 or without a pilot, under at the be 0 ,nn,n s of the voyage. 

certain circumstances 32 Ignorance on the part of The existence of an implied warranty of sea- 
the ship’s officers as to the necessity of taking par- worthiness does not necessarily exclude the applica- 


tioran denied B^ack Diamond Lines 
V. Pioneer Import Corp, 64 S Ct 
523, 321 l T S 766. 88 LEd 1063. 

58 C.J p 448 note 83. 

Deck cargo 

Where unused conduit pipes pro¬ 
truding- above deck were likely to be 
broken off should heavy deck cargo 
break loose in a storm, thereby open¬ 
ing holes into 'tween-deck through 
which water could enter, deck cargo, 
stowed so that it broke loose m 
storm such as could be expected at 
that season and plunged about the 
deck snapping off conduit pipes, was 
so improperly stowed as to make the 
ship unseaworthy.—Edmond Weil, 
Inc, v. American West African Line, 
C-C.AN.Y., 147 F.2d 363. 

25. US —Pioneer Import Corp. v. 
The Lafcomo, CCA.NT, 138 F.2d 
907, certiorari denied Black Dia¬ 
mond Lines v Pioneer Import 
Corp, 64 SCt 523, 321 US 766, 88 
LEd 1063—The Arakan, DC.Cal, 
11 F.2d 791. 

Minn —Cargill Grain Co. v. Cleve- 
land-Cliffs S S Co, 235 N.W 268, 
182 Minn. 516, certiorari denied 52 
SCt 25, 284 US 646, 76 LJEd 549, 
followed m Cargill Gram Co. v 
Cleveland-Cliffs S S. Co, 237 N.W. 
197, 183 Minn. 620 

28. U S.—Sumner v. Caswell, DCN. 

Y, 20 F 249. 

58 CJ p 448 note 90. 

27- US—The Owego, DC.N.Y, 11 
F 2d 288, affirmed, C C.A., Fruit 
Auction Co v. The Owego, 11 F.2d 
288. 

28. U.S—Interlake Iron Corporation 
v Gartland S. S. Co, CCAMich, 
121 F 2d 267, certiorari denied 
Gartland S. S Co. v Interlake Iron 
Corp, 62 SCt 181, 314 U.S 681, 86 
L.Bd. 545—The Indien, DCCal, 5 
F,Shipp 349, affirmed, C.CJL, 71 F. 
2d 752. 

58 C.J. p 448 note 92. 

29- U rSteamship Wellesley Co. 


v. Hooper, Cal., 185 F 733, 108 CC 
A. 71 

58 C J. P 448 note 93 
30- U.S—The Indien, D C Cal, 5 F 
Supp. 349, affirmed, C.C A., 71 F 2d 
752. 

31. U S —Peninsular & Occidental S 
S Co v. N L R. B , C C A 5, 98 F 
2d 411, certiorari denied N L. R B. 
v. Peninsular & Occidental S. S 
Co, 59 SCt. 248, 305 US 653, 83 
L.Ed 423—The Framhngton Court, 
C.C A.Tex, 69 F.2d 300, certiorari 
denied United British S S. Co. v. 
Newfoundland Export & Shipping 
Co, 54 SCt. 860, 292 US. 651, 78 
L.Ed 1500—Charbonmer v U S, 
DCSC, 45 F2d 166, affirmed, CC 
A., U. S. v. Charbonmer, 45 F-2d 
174—Venezuelan Meat Export Co 
v U. S, DCMd, 12 F.Supp. 379. 

58 C J p 448 note 94. 

Standard for determination 

■Seaworthiness m respect of the 
crew of a vessel depends on whether 
the personnel is competent to per¬ 
form maritime services and not on 
whether the carrier complied with 
the terms of an inspector's certifi¬ 
cate with respect to the crew—Hart¬ 
ford & New York Transp Co. v. Rog¬ 
ers & Hubbard Co , C.C A.Conn , 47 F 
2d 189, certiorari denied Rogers & 
Hubbard v. Hartford & New York 
Transp. Co, 51 SCt. 483, 283 U.S. 
835, 75 LEd. 1446. 

Shortage of one man in crew 
aboard a tug has been held not to 
make the tug or the barges in tow 
unseaworthy where an additional 
man could have done nothing toward 
preventing the accident.—Hartford & 
New York Transp. Co. v. Rogers & 
Hubbard Co., C C.A.Conn, 47 F.2d 
189, certiorari denied Rogers & Hub¬ 
bard v. Hartford & New York Transp 
Co, 51 SCt 483, 283 U.S. 835, 75 L. 
Ed. 1446. 

32. U S —The Framlington Court, C. 
C-A.Tex., 69 F.2d 300, certiorari de¬ 
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nied United British S S Co v. 
Newfoundland Export & Shipping 
Co, 54 SCt. 860, 292 US. 651, 78 
L.Ed 1500 

58 CJ. p 448 note 95. 

Pilot required by nature of naviga¬ 
tion 

Generally, where pilotage is cus¬ 
tomary and pilot is available, and na¬ 
ture of navigation requires one, fail¬ 
ure to employ pilot breaches warran¬ 
ty of seaworthiness—The Framling¬ 
ton Court, CCA.Tex., 69 F.2d 300, 
certiorari denied United British S S. 
Co. v. Newfoundland Export & Ship¬ 
ping Co., 54 SCt. 860, 292 U.S 651, 78 
LEd. 1500. 

33. U.S—The Elkton, DC.N.Y., 35 
F.2d 49, affirmed, C.C A., Compama 
General De Tabacos De Filipmas v. 
U S., 49 F.2d 700. 

58 CJ. p 449 note 96. 

Ignorance of engineer held immateri¬ 
al 

That chief engineer did not know 
that vessel had suctions leading from 
cargo hold to pumps harnessed di¬ 
rectly to boilers was held not to ren¬ 
der ship unseaworthy, where all 
pumps were started after ship 
stranded —Louis-Dreyfus v Pater¬ 
son Steamships, C.C.A.N.Y., 67 F.2d 
331. 

34. Conn —Clark v. Richards, 1 
Conn. 54. 

Pa—Bell v. Reed, 4 Binn 127, 5 Am. 
D. 398. 

35. US—The Waalhaven, CCA.N. 
Y., 36 F2d 706, certiorari denied 50 
S.Ct. 352, 281 US. 747, 74 LEd. 
1159. 

58 CJ. p 449 note 97. 

36. US.—The Willdomino, C.C AN. 
J., 300 F. 5, affirmed 47 SCt. 261, 
272 U.S. 718, 71 LEd. 491. 

58 C.J. p 449 note 98. 

37. U.S.— 1 The Caledonier, C.C A,N. 
Y., 31 F.2d 257,, certiorari denied 49r 
SCt. 480, 279 U.S. 865, 73 L.Ed. 
1003. 
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tion of the doctrine of assumption of risk from un¬ 
seaworthiness by a shipper and owner of mer¬ 
chandise. 38 However, the doctrine does not apply 
when the shipper cannot be deemed to have had 
knowledge of the unseaworthiness of the vessel at 
the beginning of the voyage, 39 and the shipper by 
accepting a vessel as one safe to carry the cargo 
does not prejudice his right to rely on a covenant of 
seaworthiness 40 A provision in a contract that the 
shipper assumes the risk of deck stowage presup¬ 
poses proper loading and a seaworthy ship. 41 

e. Time When Seaworthiness Must Be Present 

The vessel must be seaworthy at the beginning of the 
voyage, and it is the duty of the carrier to keep the ves¬ 
sel in proper repair unless prevented by perils of the sea 
or unavoidable accident. 

The vessel must be seaworthy, or the shipowner 
must have exercised due diligence to make the ves¬ 
sel seaworthy, at the -beginning of the voyage, 42 or 
at the time she sails, 43 or when she breaks ground, 44 
or at the point at which the cargo is loaded; 45 and 


it is the duty of the carrier to keep the vessel in 
proper repair, unless prevented by perils of the sea 
or unavoidable accident. 46 

Crew. It is the duty of the shipowner to obtain 
a crew at the outset of the voyage 47 

§ 141. Improper Stowage 

a. In general 

b. Stowage on deck 

c. Dunnage 

a. In General 

A carrier of goods by water has the duty to exercise 
due care in their stowage and, in the absence of con¬ 
tractual or statutory exemption, is liable for injury to, 
or loss of, cargo caused by defective or improper stowage. 

A carrier of goods by water is under a duty to 
exercise due care in their stowage, 48 sufficient to 
meet the conditions reasonably to be anticipated; 49 
and, in the absence of contractual or statutory ex¬ 
emption, the carrier is liable for injury to, or loss 
of, cargo caused by defective or improper stowage. 60 


38. US —Sun Co. v. Philadelphia 
Transp, etc, Co., D.C Pa., 244 F. 
580. 

58 C.J. p 449 note 8. 

39. TJjS.—D avis v. Dittmar, CC.A.N 
Y., 6 F.2d 141. 

40 . U S.—The Josephine, D.C.Pa., 37 
F.2d 928, affirmed, CC.A., 49 F2d 
207. 

41 . U.S.—The Royal Sceptre, D.C.N. 
Y., 187 F. 22 4. 

68 C.J. p 450 note 11. 

42 . U.S.—Charbonmer v. U. S, D.C 
SC., 45 F.2d 166, affirmed, C.C.A., 
U. S. v. Charbonmer, 45 F.2d 174— 
The Wildwood, D C.Wash., 41 F. 
Supp. 956, reversed on other 
grounds, C.C.A, 133 F.2d 765, cer¬ 
tiorari denied Amtorg Trading 
Corp. v. American Foreign S. 8. 
Corp., 63 SCt. 1436, 319 U.S 771, 
87 Xj Ed. 1719—The City of Bruns¬ 
wick, D.C Mass., 4 F.Supp. 908. 

58 C.J. p 450 note 13. 

Harter Act as not relieving shipown¬ 
er from general duty to furnish 
seaworthy vessel at beginning of 
voyage see supra § 128 

Tune as of which warranty is deter¬ 
mined see supra subdivision b of 
this section. 

43 . U.S—The Frey, D.C INLY., 92 F. 
667. 

58 C.J. p 450 note 14. 

44 . U.S.—The Anastasia, D C Va, 11 
F Supp. 314, remanded, C.C.A., 
Southern Transp. Co. v. Knicker¬ 
bocker Fuel Co., 79 F2d 1011. 

58 <XJ. p 450' note 15. 

45 . U.S—J. C. Penney Co. v. Amer¬ 
ican Exp. Co, D.ON.Y., 102 F. 
Supp. 742. 


46. U S.—Work v Leathers, La-, 97 
US 379, 24 LEd. 1012—The Wild¬ 
wood, DC Wash, 41 F Supp 956, 
affirmed, CC.A, 133 F.2d 765, cer¬ 
tiorari denied Amtorg Trading 
Corp v. American Foreign S S 
Corp, 63 S.Ct 1436, 319 US 771, 87 
LEd 1719. 

47. U.S —Charbonnier v. U. S , D C 
SC, 45 F2d 166, affirmed, CCA., 
U. S. v. Charbonnier, 45 F 2d 174. 

48. U.S.—The Ensley City, D.C.Md, 
71 F Supp. 444, affirmed, CCA, 
Isthmian S S. Co v Martin, 170 
F.2d 25—George F. Pettmos, Inc. 
v Thos. & Jno Brocklebank, Lim¬ 
ited, D.C.Pa, 65 F Supp. 102—Ven¬ 
ezuelan Meat Export Co v. U. S , D 
CMd, 12 FSupp. 379. 

Statutory duty 

Under the Carnage of Goods by 
Sea Act, 46 USCA. § 1303, it is the 
duty of the carrier to properly and 
carefully stow the goods carried — 
Standard Oil Co of Cal v. U. S., D.C 
Cal, 59 FSupp. 100, affirmed, CCA., 
156 F.2d 312—The Asturias, D.CNY, 
40 F Supp. 168, affirmed, C.C A, Wes- 
sels v. The Asturias, 126 F2d 999. 
Knowledge of proper stowage 

Question of shipowner’s common 
knowledge of danger in stowing car¬ 
go is to be decided from standpoint 
of knowledge, experience, and judg¬ 
ment of competent person engaged 
at time in loading cargoes in port 
from which ship sailed —The Cabo 
Hatteras, D.CKT., 5 F.Supp. 725 

49. U.S*—The Terne, DCN.Y, 1 F. 
Supp. 537. 

Requirement in shipper’s insurance 
policy 

Shipowners, rightfully stowing 
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cargo in bridge deck space, were 
held not liable for loss of and damage 
to it because of requirement, of 
which they had no notice or knowl¬ 
edge, in shippers* insurance policy 
that cargo be stowed under main 
deck.—The Velma Lykes, D C Tex., 

6 F.Supp. 886 

50. U S —Armco International Corp. 
v. Reden A/B Disa, CC.AN.I, 151 
F.2d 5—The Nichiyo Maru, CCA. 
Md, 89 F.2d 539—Caftero & Men- 
caeci v. Navigazione Libera Tries- 
tina, S. A., D.C.N.Y, 50 F 2d 199— 
Atlantic Sugar Refineries v. Royal 
Mail Steam Packet Co., C C A.N.Y., 
47 F.2d 880—Middle East Agency 
v. The John B Waterman, DC.N. 
Y. f 86 FSupp. 487—The Ensley 
City, DCMd, 71 F.Supp. 444, af¬ 
firmed, C.A, Isthmian S. S Co-, v. 
Martin, 170 F 2d 25—The Mangalia, 
DO NY., 69 FSupp 688—The Rita 
Sister, D.C Pa., 69 F.Supp. 480— 
Stirnimann v. The San Diego, D 
C.NY., 55 F.Supp. 798, affirmed, C. 
C.A, 148 F.2d 141—The West 

Kebar, D.C.N.Y., 53 F.Supp. 763, 
amended on other grounds 53 F 
Supp. 766, reversed on other 
grounds, CCA., Edmond Weil Co. 
v. American West African Line, 
147 F 2d 363—Export S S. Corp. 
v. American Ins. Co, Newark, N. J., 
D C N.Y, 26 F Supp. 79, reversed 
on other grounds, CCA., 106 F 2d 
9, opinion adhered to 108 F 2d 1013, 
certiorari denied American S S 
Owners Mut. Protection and In¬ 
demnity Ass’n v. Export S. S, 
Corp. and American Export Lines, 
60 S.Ct 809, 309 US 686, 84 LEd 
1029—The Ferncliff, D.C Md, 22 F. 
Supp. 728, certified questions an- 
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However, the carrier is not liable for loss of, or 
injury to, cargo caused by improper stowage where 
the cargo was stowed according to the directions 
and orders of the shipper. 51 Liability for damage 
due to negligence in handling or stowage of cargo 
may not be avoided merely because the cargo was 
not in good condition when accepted or was of a ! 
character to sustain damage if not handled prop¬ 
erly, 52 and the carrier is liable where cargo is m 
worse condition when delivered by the vessel than 
when received if such deterioration in condition is 
due to negligent stowage 53 Bad stowage may con¬ 
stitute negligence precluding the carrier from rely¬ 
ing on exceptions from liability contained in the bill 
of lading. 54 


The cargo must be stowed in accordance with the 
conditions of the ship 55 and the character of the 
cargo. 56 A carrier who accepts goods of a nature 
which require special care in their stowage must 
exercise such care 57 Further, where the shipment 
increases the danger, increased caution in stowage 
is required, 58 and, when the voyage is one on which 
severe and stormy weather is to be anticipated, care 
in securing the cargo against shifting under stress 
of weather is required. 59 The law imposes on the 
carrier the duty of using due care to ascertain and 
consider the nature and characteristics of goods 
offered for shipment and to exercise due care in 
their handling, 60 and, further, the carrier is charged 


swered Smith v The Ferncliff, 59 
SCt. 515, 306 US 441, S3 I-.Ed 
862, affirmed, CCA, 105 F 2d 1021 
—The City of Khios, DCN.I, 16 
FSupp 923. 

58 C X p 450 note 18. 

Contractual exemption from liability 
for loss of, or maury to, cargo see 
supra §§ 131-138. 

Statutory exemption from liability 
for loss of, or injury to, cargo see 
supra §§ 126-129. 

Reasonable apprehension of injury 
With respect to question whether 
improper stowage of cargo caused 
damage from heating, inquiry was 
not whether method of operation was 
used without disastrous results, but 
whether it was of such a character 
that danger of injury was reasonably 
to be apprehended.—The Nichiyo 
Maru, C.C A.Md, 89 F2d 539. 
Stowage held not bad or negligent 

(1) Dye—The Hokkai Maru, D.C. 
N.Y., 17 F.Supp 249. 

(2) Newsprint—New England 
Newspaper Pub. Co. v. U. S., D C* 
Mass., 18 FSupp. 674. 

(3) Olive oil.—American Tobacco 

Co. v. The Katingo Hadjipatera, D.C. 
N.Y, 81 F Supp 438, modified on oth¬ 
er grounds, CA, 194 F 2d 449, cer¬ 
tiorari denied 72 S Ct. 1076, 343 U.S 
978, 96 LBd. -■. 

(4) Salad oil—The Velma Lykes, 
DC Tex,, 6 FSupp 886. 

<5) Tobacco—American Tobacco 
Co, v The Katingo Hadjipatera, su¬ 
pra. 

(6) Stowage of other cargo held 
not bad or negligent see 58 CX p 450 
note 18 [f] 

Stowage held bad or negligent 

(1) Banana powder—Sanib Corp 
v. United Fruit Co, DCNY, 74 F. 
Supp 64 

(2) Cheese.—American Tobacco 

Co v The Katingo Hadjipatera, D.C 
N.Y., 81 F.Supp 438, modified on 
other grounds, C.A, 194 F 2d 449, cer¬ 
tiorari denied 72 S.Ct. 1076, 343 US 
$78, $6 L.Ed. -> 


j (3) Coffee—General Foods Corp 
v The Troubador, DCNY., 98 F. 
Supp. 207. 

(4) Fish meal—The Nichiyo Maru, 

CCAMd, 89 F 2d 539—The Venice 
Maru, DC N.Y, 39 FSupp 349, af¬ 
firmed, CCA, Consumers Import Co 
v, Kawasaki Kisen Kabushiki Kaisha, 
133 F 2d 781, affiimed 64 S Ct 15, 320 
US 249, 88 L Ed 30—The Ferncliff, 
D C.Md, 22 F Supp 728, certified 

questions answered Smith v. The 
Ferncliff, 59 SCt. 615, 306 US. 444, 
83 LEd. 862, affirmed, CCA,, 105 F 
2d 1021—58 CJ p 450 note 18 tsl W 

(5) Onions—The Carnia, D C N.Y., 
2 FSupp. 929. 

(6) Palm oil.—Edmond Weil, Inc, 
v. American West African Line, C C 
AN.Y., 147 F.2d 363. 

(7) Stowage of other cargo held 
bad or negligent see 58 C.X p 450 
note 18 [g]. 

51. US—Katzenberg v. Lamport & 
Holt, D.C.N.Y., 59 F 2d 739, af¬ 
firmed, CCA, 64 F.2d 1014. 

Carriage of dogs 

Carrier was not liable for death of 
racing dogs during voyage as result 
of heat exhaustion superinduced by 
lack of air resulting from inclosing 
kennels with canvas, where crew had 
merely followed shippers’ direction 
in covering kennels—Thomas v. Pa¬ 
cific S. S. Lines, C C A.Cal, 84 F,2d 
506. 

52. U S —Isthmian S S Co. v. Mar¬ 
tin, CAMd., 170 F.2d 25. 

53. U S —Isthmian S S. Co. v. Mar¬ 
tin, supra 

54. U.S—The Ensley City, D C.Md , 
71 FSupp. 444, affirmed, C.A, 
Isthmian S. S. Co. v Martin, 170 
F 2d 25. 

58 C J p 451 note 19. 

55. US—The Wildwood, D.C Wash, 
41 F Supp. 956, reversed on other 
grounds, C.C A., 133 F.2d 765, cer¬ 
tiorari denied Amtorg Trading 
Corp v. American S. S Corp., 63 
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SCt. 1436, 319 U.S 771, 87 LEd 
1719 

58 C.X p 450 note 18 [c]. 

56. U S —The F J. Luckenbach, D 

C. Pa., 213 F. 670. 

57. U S —The Nichiyo Maru, CCA 
Md, 89 F 2d 539—The FerncLtl, 

D. CMd, 22 FSupp 728, certified 
Questions answered Smith v. The 
Ferncliff, 59 S.Ct. 615, 306 U S 444, 
83 LEd 862, affirmed, CCA, 105 
F 2d 1021. 

58 CX p 451 note 24. 

58. U S —The Tamba Maru, D.C 
Wash , 274 F 696 

58 C.X p 451 note 25 

59. U.S.—Hodgson v. Royal Mail 
Steam Packet Co , D C N.Y , 33 F 
2d 337, affirmed, C C.A, Atlantic 
Sugar Refineries v. Royal Mail 
Steam Packet Co., 47 F2d 880— 
Middle East Agency v. The John 
B Waterman, D.C N.Y., 86 F Supp 
487 

60. US —The Nichiyo Maru, CCA. 

Md, 89 F.2d 539—The Ferncliff, D 
C Md, 22 F Supp. 728, certified 

questions answered Smith v The 
Ferncliff, 59 SCt 615, 306 US. 444, 
83 LEd. 862, affirmed, C.C.A, 105 
F 2d 1021. 

Minn —Cargill Grain Co. v. Cleve- 
land-Chffs S S. Co, 235 N.W 268, 
182 Minn. 516, certiorari denied 52 
SCt 25, 284 U.S. 646, 76 LEd. 549, 
followed in Cargill Gram Co. v. 
Cleveland-Cliffs S S. Co., 237 NW. 
197, 183 Minn. 620. 

58 CX p 451 note 22. 

Duty of earner to make proper in¬ 
quiry as to characteristics of car¬ 
go which it accepts generally see 
supra § 125. 

Duty to refuse cargo 

A vessel should not accept a car¬ 
go unless it can he given the type of 
stowage that its character requires 
—The Ensley City, D.CMd, 71 F. 
Supp. 444, affirmed, CA., Isthmian S. 
S. Co. v. Martin, 170 F.2d 25. 
Refrigeration 

Steamship company which issued 
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with notice of any patent defect in the goods; 61 
but a carrier is not bound to know grade marks, 
or to take note of marks on packages, even of stow¬ 
age directions on them. 62 It has been held that a 
shipowner who delegates to the shipper the loading 
of the ship cannot escape liability to the holders of 
the bills of lading for damage caused by improper 
stowage, even though the ship’s master has not been 
consciously or willfully negligent in the matter of 
stowage 63 

Custom and usage. The prevailing standards of 
stowage are ordinarily considered part of the con¬ 
tract of carriage. 64 However, conformity with 
custom in the stowage of cargo is not of itself the 
exercise of due care which will relieve a carrier 
from liability for loss of, or injury to, the cargo, 
but reasonable prudence under the circumstances 
must be exercised 65 A custom of stowing cargo 
in a particular part of a vessel will not justify stow¬ 
ing more cargo there than all of the conditions in 
relation to the physical surroundings warrant. 66 

Cargo stowed by stevedores. The ship and its 
owners are exempt from liability for damages re¬ 
sulting from bad stowage performed by stevedores 


selected by the owner of the cargo; 67 but this rule 
does not exempt ship and its owners from liability 
for a failure m their duty as a carrier after the 
stowage has been performed, 68 and the mere right 
on the part of the cargo owner to select the steve¬ 
dore does not exempt the ship from liability for 
bad stowage where the master is not deprived of his 
authority to control the loading and to insist on 
stowage satisfactory to him 69 As the master des¬ 
ignates the place within the ship where each kind 
of cargo is to go, when such place is improper the 
ship is liable for consequent damages to the cargo, 
although it was stowed by another’s stevedore. 70 
Where goods are stowed in the customary way, and 
according to the best judgment of experienced steve¬ 
dores, the fact that if they had been stowed differ¬ 
ently the injury sustained might have been avoided 
does not make the carrier liable, as he is not re¬ 
quired to take such extraordinary precautions. 71 

Injury to cargo from other cargo . Different parts 
of the cargo must be so stowed as not unnecessarily 
to injure one another; 72 and a vessel is liable for 
damages caused to goods of one shipper by those 
of another, although the goods are stowed in the 


bill of lading- providing for refrig¬ 
erator shipment of pears, and show¬ 
ing different markings of barrels con¬ 
taining apples and pears, was held 
liable for loss resulting from con¬ 
fusion of barrels and shipments — 
Kimball Fruit Co v. New York Cent 
R. Co, 254 N.YS. 280, 142 Misc 558 
61- Tex —Southern Pac Co. v 
Walker-Smith Co., CivApp, 257 S 
W. 347. 

58 C J. p 451 note 23. 

62. U.S —The Buenos Aires, D C.N 
Y, 46 F.2d 693. 

Notices on. packages shipped giving 
directions as to their stowage were 
held not to increase the carrier’s re¬ 
sponsibility where they were not 
called to the attention of the carrier 
and were not mentioned m the bill 
of lading.—The New Orleans, C C.La, 
26 F 44 

63. U.S.—The Ferncliff, DCMd., 22 
F Supp. 728, certified questions an¬ 
swered Smith v. The Ferncliff, 59 
SCt 615, 306 U.S 444, 83 L Ed 
862, affirmed, C.C.A, 105 F 2d 1021 

34. U.S.—Bache v. Silver Line, C C. 

A.N.Y., 110 F.2d 60. 

65. US.—The California, DC.Pa, 67 
F Supp. 719, reversed on other 
grounds, C C.A., Globe Solvents Co 
v. The California, 167 F2d 859, cer¬ 
tiorari denied 69 S.Ct 67, 335 US 
844, 93 L.Ed. 394—The City of 
Khios, D.C.N.Y., 16 F.Supp. 923— 
The Nichiyo Mam, DCMd., 14 F 
Supp. 727, affirmed, C.C.A, 89 F 
2d 539. 


66 . U S —The San Guglielmo, D C N 
Y, 241 F 969, modified on other 
grounds 249 F 588, 161 C.C A 514. 

67. U.S —California Navigation & 
Improvement Co v. Stockton Mill¬ 
ing Co, Cal, 184 F. 369, 107 CCA 
46. 

58 C J p 451 note 28. 

Duty to give information 

In certain circumstances a ship¬ 
owner may be under a duty to give 
information with respect to stowage 
—The Venice Maru, DCN.Y, 39 F 
Supp 349, affirmed, CCA, Consum¬ 
ers Import Co v. Kawasaki Kisen 
Kabushiki Kaisha* 133 F 2d 781, 64 
SCt. 15, 320 US. 249, 88 L Ed 30. 

68 . U.S.—'California Nav, etc, Co 
v. Stockton Milling Co, Cal., 184 
F. 369, 107 CC.A 46. 

69. U S.—Knohr v. Pacific Creosot- 
mg Co, DC Wash, 181 F 856 

70. U'S—The Thames, Md, 61 F. 
1014, 10 CCA. 232. 

71. U S —Montague v. The Isaac 
Reed, D C Cal, 82 F. 566. 

58 C J p 452 note 34. 

72. U S —Armco International Corp. 
v. Rederi A/B Disa, CCA.NY, 151 
F.2d 5—The Mangalia, D.CNY., 69 
F.Supp 688 

58 C J. p 452 note 35. 

Stowage held improper 

(1) The stowage of cheese in lower 
cross-bunker above other cargo sub¬ 
ject to damage by spoilage of cheese. 
—American Tobacco Co. v The Kat- 
mgo Hadjipatera, D.CNY., 81 F 

1003- 


Supp 438, modified on other grounds, 
C.A, 194 F 2d 449, certiorari denied 
72 SCt. 1076, 343 U.S. 978, 96 L Ed 

(2) Stowage of cases of cheese on 
top of cases of canned tomatoes — 
Cafiero & Mencacci v. Navigazione 
Libera Tnestina, S. A, DCNY.» 50 
F 2d 199. 

(3) Placing casks of cocoanut oil 
and barrels of molasses above sugar 
and with coffee in same compartment 
11 ’tween-decks,” without installing 
temporary bulkheads—Atlantic Sug¬ 
ar Refineries v Royal Mail Steam 
Packet Co, CCANY, 47 F.2d 880 

(4) Stowage of leaky mm casks 
over green, salted hides without sep¬ 
aration of watertight planking.— 
Venezuelan Meat Export Co v. U. S, 
DCMd., 12 P Supp. 379 

(5) Placing of cargo of rabbit 
skins in hold with cargo, which 
would be apt to heat unless well ven¬ 
tilated and could not be properly ven¬ 
tilated when hatches hfwl to be shut 
down in rain or rough seas.—Bing¬ 
ham v. Osaka Shosen Kaisha, D C N 
Y, 12 FSupp 35, affirmed, C.CA., 88 
F 2d 1004 

Stowage held not Improper or neg¬ 
ligent 

Stowage of fifteen tierces of beef 
casings m hold with flour taking up 
a space of twenty seven hundred feet 
was held not negligent stowage.— 
The Chester Valley, CCA La, 110 F. 
2d 592. 
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usual way, if the injury is caused by the goods of 
the third party being in bad condition when put 
on board, 75 or being of such a nature as naturally 
to cause damage; 74 and where the vessel carries 
different kinds of cargo, which are liable to damage 
each other, special care must be taken that they are 
so stowed that damage shall not result. 75 Where 
the different parts of the cargo are such as are 
very probable to injure each other, the carrier is 
liable, although they are well stowed, if injury re¬ 
sult. 76 However, the carrier is not responsible for 
injury necessarily resulting to the goods of one 
shipper from their being carried in the same vessel 
with the goods of other shippers, which, by usage, 
are a proper part of the same general cargo, unless 
such injury could have been avoided by the exercise 
of reasonable skill and attention on the part of the 
persons employed in the conveyance of the goods. 77 

Violation of statutory requirement for protection 
from fire . The violation of statutory requirements 
for the protection of cotton or other easily igmtible 
commodity from fire while being carried on steam¬ 
boats has been held negligence making the carrier 
liable for loss caused thereby, even though the stat¬ 
ute was intended for the protection of life. 78 

b. Stowage on Deck 

The parties to a contract for the carnage of goods by 
water may lawfully stipulate for on-deck stowage, and 


where stowage on deck Is authorized the carrier is not 
liable for loss or damage to cargo by reason of its having 
been stowed on deck; but where stowage on deck is with¬ 
out the consent of the shipper the carrier is liable for 
loss resulting therefrom. 

The parties to a contract for the carriage of goods 
by water may lawfully stipulate for on-deck stow¬ 
age; 79 and where no culpable neglect or misconduct 
is attributable to the earner or owner of the ves¬ 
sel for the injury, destruction, or jettison of goods 
loaded on deck, the carrier or vessel is not liable 
for loss or damage to cargo by reason of its having 
been stowed on deck, if it must have been con¬ 
templated from the nature of the cargo that it 
should be so stowed, 80 or if it was loaded on deck 
with the consent of the shipper. 81 On the other 
hand, stowage on deck without consent of the ship¬ 
per, express or implied, renders the carrier liable 
for loss resulting therefrom, 82 even as against dam¬ 
ages of the sea, 83 and notwithstanding exceptions in 
the bill of lading, 84 unless they would have been 
equally fatal if the goods had been under deck. 85 

The failure to mention the place of stowage, in 
the absence of custom to the contrary, implies that 
the goods will be stowed below deck. 86 Ordinarily, 
w T here goods are shipped under a clean bill of lading 
they are to be put under deck, there being no positive 
agreement to the contrary, or circumstances from 
which it might be inferred, 87 particularly with re- 


73 . U S.—Armco International Corp. 
v. Rederi A/B Disa, C.CA.N.I., 151 
F.2d 5. 

58 C. J. p 452 note 36. 

Leaking containers 

U S —Armco International Corp. v. 
Rederi A/B Disa, supra. 

58 C J. P 452 note 36 [a]. 

74. U.'S—Wig-g-m v. The Glamorgan¬ 
shire, DC.NI, 50 F. 840. 

58 C J. p 452 note 3T. 

75. U.S—Atlantic Sugar Refineries 
v. Royal Mail Steam Packet Co., 
CCANT, 47 F2d 880—The Man- 
galia, DCN.Y, 69 FSupp 688. 

58 C J. p 452 note 38. 

76. U S.—Braker v. The H. G. John¬ 
son, DCN.Y., 48 F. 696. 

77. U S —Mainwaring v. The Carrie 
Delap, DCNI, 1 F. 874. 

58 C.J p 452 note 42. 

78. Ala —Grey v. Mobile Trade Co, 
55 Ala. 387, 28 Am R. 729. 

79. US—Davidson v Flood Bros., 
C C.A Cal, 30 F2d 279. 

Stowage or carrying of cargo on deck 
as constituting deviation see infra 
3 144 g. 

Reservation in bill of lading 

A shipper accepting bill of lad¬ 
ing reserving the right to carrier to 

stow the cargo on deck assented to 


r stowage of cargo on deck—The Peter 
Helms, D C.Wash, 24 F Supp. 461. 

80. U.S—Talbot v. Wakeman, DC. 
NY, 23 FCasNo 13,731, 19 How. 
Pr. 36 

81. U S —Globe Solvents Co. v. The 
California, C.CAPa., 167 F 2d 859, 
certiorari denied 69 S.Ct. 67, 335 
US. 844, 93 LEd. 394. 

58 C.J. p 452 note 43. 

82. U.S —American Tobacco Co. v. 

The Katingo Hadjipatera, D C N.T., 
81 F.Supp. 438, modified on other 
grounds, CA., 194 F.2d 449, cer¬ 
tiorari denied 72 SCt. 1076, 343 
U.S. 978, 96 LEd.-The Mar¬ 

garet Lykes, D C La., 57 F.Supp 
466. 

58 CJ. P 452 note 45. 

83. US—The Muskegon, DCN.Y., 
10 F.2d 817 

58 C.J p 453 note 46. 

84. US—St. Johns N. F Shipping 
Corp. v. Companhia Geral, etc., N. 
Y, 44 SCt. 30, 263 US 119, 68 L. 
Ed. 201—The Muskegon, D.C.N.Y., 
10 F 2d 817. 

85. U S.—The Margaret Lykes, D.C. 
La, 57 FSupp. 466. 

58 C J p 453 note 48. 

86 . US—The Idefjord, DCN.Y., 31 
FSupp 667, reversed on other 
grounds, C.CA, 114 F 2d 262, cer- 
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tioran denied Den Norske Ameri- 
kalinje, A/S v. Blumenthal Import 
Corp, 61 S Ct. 176, 311 U.S. 707, 85 
LEd. 459. 

87. US.—St. Johns N. F. Shipping 
Corporation v. S. A. Companhia 
Geral Commercial Do Rio De 
Janeiro, N.Y., 44 S.Ct. 30, 263 US. 
119, 68 L.Ed. 201—The Idefjord, C. 
CANY, 114 F.2d 262, certiorari 
denied Den Norske Amerikalinje, 
A/S v. Blumenthal Import Corp., 
61 SCt. 175, 311 US. 707, 85 LEd. 
459—The Margaret Lykes, D.C.La., 
57 F Supp 466—The Freda, D.C.N. 
Y, 266 F 551. 

58 C J. P 452 note 44. 

Notice after purchase of hills of lad¬ 
ing 

Fact that buyer of wool effected 
insurance when he received letter ad¬ 
vising him of on-deck stowage of 
cargo and did not seek to disaifirm 
its purchase could have no bearing on 
ship's liability under clean negotiable 
bills of lading for damage to cargo 
stowed on deck, where bills had al¬ 
ready been presented and buyer's re¬ 
sponsibility to holders fixed.—The 
Idefjord, CCAJUY., 114 F.2d 262, 
certiorari denied Den Norske Ameri¬ 
kalinje, A/S v BJlumenthal Import 
Corp, 61 S.Ct. 175, 311 U.S. 707, 85 
LEd. 459. 
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spect to goods such as wool; 88 and any inference 
that the cargo may be carried on deck, implied by 
a reference m the contract to the capacity of the 
vessel, is repelled by the fact that the shipper re¬ 
fused to insert leave to carry on deck in the bills 
of lading proposed to be signed, and paid under¬ 
deck freight. 53 Taking a full price for stowing on 
deck will subject the owner of the vessel to damages, 
if the freight placed on deck is thereby lost or 
damaged 90 

As silence in a bill of lading as to stowage is not 
an express contract on that point, the shipowner, 
where a claim for loss is made, may prove an 
agreement to carry on deck 91 or usage to that ef¬ 
fect; 92 and a shipper who agrees that his goods 
shall be carried on deck, and assents to the man¬ 
ner of stowing and protecting them, cannot recover 
for an injury through natural causes where all 
reasonable care was taken of them during the voy¬ 
age 93 A shipper who sees goods deck-stowed with¬ 
out objection cannot claim damages for injury to 
them occurring without fault of the carrier. 94 Even 
though the shipper agreed to deck shipment or a 
cargo was of such character as to be properly 
stowed on the deck, the carrier is liable for dam¬ 
ages caused by its improper stowage, 95 as by its 


being insufficiently secured 96 or covered, 97 or be¬ 
cause of the improper loading of the vessel, 98 or for 
an unnecessary jettison." 

c. Dunnage 

Proper dunnage is an element of proper stowage, and, 
hence, the carrier or vessel is liable for loss of, or injury 
to, cargo caused by lack of sufficient dunnage. 

Proper dunnage is an element of proper stow¬ 
age, 1 and, hence, lack of sufficient dunnage to pro¬ 
tect cargo is bad stowage, for which the carrier 
or vessel is liable. 2 A ship must be dunnaged so 
as to protect the cargo m rough weather, even if 
the vessel springs no serious leak 3 Where the ves¬ 
sel has met with extraordinary sea peril, on proof of 
usual good dunnage the carrier will not be liable. 4 

§ 142. Improper Loading or Handling 

As a general rule, a carrier of goods by water Is 
under a duty properly and carefully to load, handle, car¬ 
ry, keep, and care for the goods carried, and, in the ab¬ 
sence of contractual or statutory exemption, he is liable 
for loss of, or injury to, cargo resulting from his failure 
so to do. 

As a general rule, a carrier of goods by water 
is under a duty properly and carefully to load the 
goods carried, 5 and, m the absence of contractual 


-Stowage In bridge deck space 

Stowage of cargo m bridge deck 
space of ship was held full compli¬ 
ance with shipowners* obligations 
under bill of lading and statute — 
■The Velma Lykes, I> C Tex, 6 F. 

Supp. 886. 

S8. US—The Idefjord, CCANY, 
114 F 2d 262, certiorari denied Den 
Norske Amerikalmje, A/S v Blu- 
menthal Import Corp., 61 S Ct. 175, 
311 U.S. 707, 85 L.Ed. 459. 

89. US.—The Water Witch, N.Y., 1 
Black 494, 17 L Ed. 155 

*90. N C.—Gardner v. Smallwood, 3 
N.C. 349. 

*91- U.S.—Two Hundred and Sixty 
Hogsheads of Molasses, D C.Me., 24 
F.Cas.No.14,296, 1 Hask. 24. 

58 C J. P 453 note 49. 

-Parol evidence of agreement that 
goods shipped under clean bill of 
lading were to be stowed on deck 
see infra f 155. 

*92. U S.—The Delaware, Cal., 14 
Wall. 579, 20 LEd 779. 

58 C J. p 453 note 50. 

*■93. U.S.—The Thomas P. Thorn, D. 
C N.Y., 23 F.Cas No.13,927, 8 Ben. 

3. 

■58 C.JF. p 453 note 51. 

Da.—Van Horn v. Taylor, 2 La. 
Ann. 587, 46 Ara.D. 558. 

“58 C-J. p 453 note j>9> 


95. U S —U S Industrial Alcohol 
Co v Calmar S S Corporation, D 
C.N.Y., 53 F 2d 1023, reversed on 
other grounds, C.CA, 57 F.2d 182, 
certiorari denied 53 S.Ct 21, 287 U 
S. 622, 77 L-Ed. 540—Pioneer Im¬ 
port Corp. v. The Lafcomo, D.C N. 
Y, 49 F.Supp. 559, affirmed, CCA., 
138 F.2d 907, certiorari denied 
Black Diamond Lines v. Pioneer 
Import Corp, 64 S.Ct. 523, 321 U S. 
766, 88 LEd 1063. 

Effect of statutory authorization 
The right to stow inflammable car¬ 
go on deck by virtue of act of con¬ 
gress and regulations issued pursu¬ 
ant thereto does not relieve vessel 
from liability for damage to cargo 
arising out of vessel’s failure prop¬ 
erly to stow the cargo—The Califor¬ 
nia, D.C.Pa., 67 F.Supp 719, reversed 
on other grounds, CCA, Globe Sol¬ 
vents Co. v. The California, 167 F2d 
859, certiorari denied 69 S.Ct. 67, 335 
U.S. 844, 93 L.Ed 394. 

96. U.S —U. S. Industrial Alcohol 
Co. v Calmar S S. Corporation, D. 
C N.Y., 53 F 2d 1023, reversed on 
other grounds* CCA., 57 F2d 182, 
certiorari denied 53 S.Ct. 21, 287 
U.S 622, 77 LEd. 540. 

58 C J p 453 note 53. 

Insufficient room 

It is no defense that there was in¬ 
sufficient room for safe stowage of 
all of cargo.—U S Industrial Alco¬ 
hol Co. v. Calmar S. S. Corporation, 
supra. 


97. NY—Schwinger v. Raymond, 
83 NY 192, 38 Am R 415 

98. U.S—-Barker v. The Swallow, D. 
C Ill, 44 F. 771. 

58 C J, p 453 note 55# 

99. U S —Compama de Navigation 
La Flecha v Brauer, NY., 18 S Ct. 
12, 168 U.S 104, 42 LEd 398 

1. US —Globe Solvents Co v. The 
California, C.CA Pa, 167 F 2d 859, 
certiorari denied 69 S Ct. 67, 335 
US 844, 93 LEd 394. 

2. US—The Edith, CCA.NX, 10 
F 2d 684. 

58 CJ p 453 note 60. 

Responsibility of carrier 

Dunnaging is the responsibility of 
the carrier m determining liability 
for damage to cargo caused by faulty 
dunnaging.—The Norte, D.C Pa, 69 
F Supp. 881, motion denied 71 F.Supp. 
147 

3. U S.—Endicott v. Renauld, D C.N. 
Y., 8 F.Cas.No 4,482, 10 Ben. 582— 
The Howden, DCCaL, 12 F.Cas.No. 
6,765, 5 Sawy. 389. 

4. U.S—Steinwender v. The Aspa- 
sia, DC NY., 79 F. 91. 

5. U.S.—Standard Oil Co of Cal v 
U. S. f D.C.Cal, 59 F Supp 100, af¬ 
firmed, CC.A, 156 F.2d 312—Ven¬ 
ezuelan Meat Export Co v. U S., 
DC.Md, 12 F Supp. 379 
‘dumber ports” are openings in 

the bow of the barge which are used 
when long pieces of lumber are put 
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or statutory exemption, the carrier is liable for in¬ 
jury to, or loss of, cargo resulting from improper 
or negligent handling in loading, 6 or from over¬ 
loading the vessel. 7 Since the loading of the cargo 
is a duty which the shipowner is bound to perform 
as a part of the contract of carnage, 8 it is immate¬ 
rial to the shipper whether the duty is performed 
through the general employees of the shipowner 
or through an independent contractor 9 However, 
where the injury to the cargo is caused by the negli¬ 
gence of the shipper in loading, the carrier is not 
liable, 10 and it has been held that the vessel and its 
owner are not liable for loss caused by the acts 
of a third person in charge of the loading over 
whom the owner of the vessel has no control and 
for whose acts he is not responsible 11 

It is the duty of the carrier properly and carefully 
to handle, carry, keep, and care for the goods car¬ 
ried. 12 It has the duty to exercise due care to as¬ 
certain and consider the nature of the goods offered 
for shipment and to use such methods for their 
care during the voyage as their nature requires, 13 


and it is liable for injury to, or loss of, cargo re¬ 
sulting from the failure properly to care for and 
handle the cargo en route. 14 The carrier is required 
to provide adequate ventilation for the safe car¬ 
riage of the cargo, 15 and to provide reasonable and 
ordinary inspection and care m and about the trans¬ 
portation of the cargo. 16 However, where under 
a special contract of carnage, the shipper reserves 
to himself the care and control of the cargo while 
in transit, and injury occurs thereto by reason of 
the acts and orders of the shipper, there is no lia¬ 
bility on the carrier. 1 ? 

§ 143. Negligent Management or Navigation 

A carrier of goods by water has the duty to furnish 
a vessel that is fully manned by competent officers and 
crew, and the carrier or owner of the vessel, in the ab¬ 
sence of contractual or statutory exemption, is liable for 
loss of, or injury to, cargo resulting from negligent man¬ 
agement or navigation of the vessel. 

A carrier of goods by water is required to use 
due care to furnish a vessel that is fully manned 


on board—The Chehaw, DCNT., 54 
F 2d 645. 

6. US —Stirmmann v. The San Die¬ 
go, DC NY, 55 FSupp. 798, af¬ 
firmed, CCA, 148 F.2d 141. 

58 CJ p 454 note 65. 

Contractual exemption from liability 
for loss of, or injury to, cargo see 
supra §§ 131-138. 

Statutory exemption from liability 
for loss of, or injury to, cargo see 
supra §§ 126-129. 

7. US.—The Indien, C.CA.Cal., 71 
F 2d 752. 759. 

“Flimsoll mark” or “load luxe” 

“Plimsoll mark” or “load line” is a 
design, painted on each side of a ves¬ 
sel, consisting of a circle transected 
by a horizontal line to right of which 
there are a few horizontal lines with 
a vertical crossbar at the left, and it 
is intended as a guide to determine 
the safe loading depth under various 
conditions—The Indien, supra. 

8. U.S —The Zulia, D C N.Y, 235 F 
433. 

9. U S.—The Zulia, supra. 

58 C J. p 454 note 67. 

10. US—The Wildwood, CCA 
Wash., 133 F 2d 765, certiorari de¬ 
nied Amtorg Trading Corp v 
American Foreign S S Corp, 63 S 
Ot 1436, 319 US 771, 87 L Ed 
1719. 

11 . IT S —Krebs Pigment & Chemi¬ 
cal Co v. Sheridan, D C Pa.,' 12 F. 
Supp. 254, affirmed, CCA, 79 F.2d 
479 

12. US —The Mormacmar, DC.N.Y., 

75 F.Supp, 520, motion denied L 
W & P Armstrong, Inc v. The 
Mormacmar, 88 F.Supp. 736— 


George F Pettmos, Inc v Thos. & 
Jno. Brocklebank, Limited, DCPa, 
65 F Supp 102—Standard Oil Co 
of Cal v. XT S , D C Cal, 59 F Supp 
100, affirmed, C.CA, 156 F 2d 312 
—The Asturias, D C N Y., 40 F 
Supp 168, affirmed, CCA, Wessels 
v. The Asturias, 126 F.2d 999— 
Venezuelan Meat Export Co. v. U 
S, DC.Md, 12 FSupp 379. 
Standard of care required 

(1) The shipowners must use due 
care m handling the goods earned — 
The Ensley City, D C Md , 71 F Supp 
444, affirmed, C A, Isthmian S S Co. 
v. Martin, 170 F.2d 25. 

(2) A earner m undertaking to 
transport oil on a tanker charged it¬ 
self with a high degree of care — 
Standard Oil Co. of Cal v. U S, D. 
CCal, 59 FSupp. 100, affirmed, C.C. 
A., 156 F.2d 312. 

Duty to insure 

Where master of vessel hauling 
cargo as common earner caused part 
of cargo to be taken ashore m order 
that vessel might proceed to floating 
dock for repairs, it was duty of ves¬ 
sel to place insurance on cargo to 
cover risk of damage by fire and, on 
failure to do so, it would be liable 
for resulting loss—The Mormacmar, 
DC N.Y, 75 FSupp 520, motion de¬ 
nied L. W & P Armstrong, Inc. v. 
The Mormacmar, 88 FSupp. 736. 

13. US.—The Ensley City, DCMd, 
71 F Supp 444, affirmed, C A-, Isth¬ 
mian S S Co v. Martin, 170 F 2d 
25—The Nichiyo Maru, DC.Md, 14 
FSupp 727, affirmed, CC.A, 89 F 
2d 539 

Seaworthiness with respect to cargo 
see supra § 140 c. 
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14. US.—McNeely & Price Co v. 
Ellerman & Bucknall S. S. Co, D C. 
Pa, 100 FSupp. 339 

Improper care or negligence held not 
shown 

U<S—The Magdapur, DCNY., 46 F. 
Supp. 517—The Hokkai Maru, D C. 
NY, 17 F.Supp. 249 

15. Minn —Cargill Gram Co. v. 
Cleveland-Cliffs S. S Co, 235 NW. 
268, 182 Minn 516, certiorari denied 
52 SCt 25, 284 US 646, 76 L Ed. 
549, followed in Cargill Grain Co. 
v Cleveland-Cliffs S. S. Co, 237 
N.W 197, 183 Minn. 620. 

lack of knowledge as to ventilation 
required 

Fact that amount of ventilation 
necessary for safe carriage of fish 
meal was not generally known to 
shipping trade was held not to pre¬ 
clude finding that shipowners were 
negligent m stowing fish meal with¬ 
out proper ventilation—The Nichiyo 
Maru, DCMd, 14 FSupp. 727, af¬ 
firmed, CCA, 89 F 2d 539. 

Discretion of master 
With respect to liability for cargo 
damage, matter of opening and clos¬ 
ing hatches was held to rest in dis¬ 
cretion of ship's master—The Ter- 
gestea, DCNY., 54 F2d 809. 
Ventilation held not adequate 
U.S —Philippine Sugar Centrals 

Agency v. Kokusai Kisen Kabushi- 
ki Kaisha, C.CA.N.T, 106 F.2d 32. 

16. U S —JEtna Ins. Co. v. Florida 
Towing Corp., D C.Fla., 37 F.Supp 
781. 

17. U S.—Thomas v. Pacific S. S. 
Lines, C.C.A.Cal, 84 F.2d 506. 
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by competent officers and crew, 18 and, in the ab¬ 
sence of contractual or statutory exemption, the 
carrier or owner of the vessel is answerable for in¬ 
jury to cargo resulting from the carelessness or un¬ 
skillfulness of his master or crew. 19 Thus, in a 
contract by a common carrier by water, he im¬ 
pliedly undertakes that his captain and sailors have 
a competent knowledge of the navigation, and that 
he will be liable for a loss occasioned by the want 
of such knowledge, 20 or by negligent management 
or navigation of the ship, 21 as by carelessly running 
the vessel m a fog, 22 or selecting an improper 
mooring, 28 or failing to take soundings ; 24 and as 
an owner of cargo has a right to assume that 
necessary care and caution will be exercised in not 
going out m extrahazardous weather, if the carrier 
goes out in such weather, and the owner does not 
consent thereto, he may recover his whole dam¬ 
age. 25 

§ 144. Deviation 

a. In general 

b. Abandonment of voyage 

c. Delay 

d. Departure from route 

e. Dry-docking; repairs 


§§ 143-144 

f. Failure to deliver or misdelivery; 
overcarnage 

g. Improper stowage, care, and custody 
of cargo 

h. Mode of transportation 

i. Towing 

a. In General 

Deviation in the law of shipping is not limited to a 
mere change in the route of a vessel, but it includes any 
variation in the conduct of a ship in the carriage of 
goods whereby the risk incident to the shipment will be 
increased. In the absence of specific provision to the 
contrary, a carrier of goods by water warrants that there 
will be no unnecessary deviation, and, if there is an un¬ 
justifiable deviation, the carrier is liable as insurer for 
damage to the cargo, unless the loss would have oc¬ 
curred even if there had been no deviation. 

To deviate, lexicographically, means to stray 26 or 
wander. 27 As originally applied in admiralty and 
shipping law, the term “deviation” meant the wan¬ 
dering or straying of the vessel from the customary 
course of the voyage, 28 with or without necessity, 29 
and its precise meaning in the original sense of a 
“departure” varies with the context in which it is 
used. 30 However, in the development of the law 
of shipping the meaning of “deviation” has not been 
limited to a mere change in the route of a vessel, 
but it has been given a more varied meaning and 


18. U.S.—Venezuelan Meat Export 
Co v. TJ. S, D C Md., 12 FSupp 
379 

19. U S —The Fred -Smartley, Jr, C. 
CA/Va., 100 F.2d 971—The Mari¬ 
anne, DC.La, 24 FSupp. 786. 

58 C.J. p 454 note 69. 

Carrier's negligence as depriving it 
of benefit of contractual exemption 
see supra § 131. 

Effect of Harter Act as relieving ear¬ 
ner from liability for loss of, or 
injury to, cargo resulting from im¬ 
proper management or navigation 
of vessel see supra § 128. 

A tug engaged to tow a barge is 
liable for damage to cargo of barge 
caused by faulty navigation —The 
Raleigh, DCMd, 50 F.Supp. 961. 

Choice between two channels 

Matter of navigation involving 
choice as between two channels to 
reach open sea in winter, with risk 
of being frozen in, was held ques¬ 
tion of exercise of best judgment by 
experienced mariner.—The Terne, D 
C.N.Y., 1 F^Supp 537. 

20. TJ S.—The Jenny Jones, D C Or., 
13 F.Cas No.7,286, Deady 82. 

58 C J. p 454 note 70. 

Duty of master 

Master of vessel has duty of ob¬ 
taining necessary data to enable him 
properly to navigate vessel as pait 


of the navigation of the vessel.—The 
Havana, D C N.Y, 45 F Supp 244. 

21. TJ S.—The Marianne, DC La., 24 
FSupp 786. 

58 C J p 454 note 71. 

Stranding of vessel 

The stranding of vessel which ran 
on a submerged wreck as the result 
of insufficient allowance being made 
for wind and current as vessel was 
proceeding at slow speed m close 
proximity to chartered wreck was the 
result of negligence constituting a 
fault of error of navigation, render¬ 
ing earner liable for consequent in¬ 
jury to cargo.—The Marianne, supra. 
Negligence in passing in canal 
U.S—The Pearl Harbor, C.CANY., 
74 F 2d 58. 

Negligent navigation of ship held not 
shown 

US—The Cherca, DC N.Y, 52 F2d 
646, affirmed, C C.A, Dmgfelder v. 
The Cherca, 61 F.2d 1025. 

22. U.S —The Rocket, D C Wis., 20 
F Cas No.11,975, 1 Biss. 354. 

58 C.J. P 454 note 72. 

23. U.S.—The John Cottrell, D.CN 
Y, 34 F. 907. 

24. US—The Alpin, DC.N.Y., 23 F. 
815. 

58 C J* P 455 note 74. 

25. U.S—The Wm. Murtagh, D.CN 
Y, 17 F. 259. 

58 C.J. P 455 note 75. 
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Vessel held justified in starting voy¬ 
age 

U S—Hartford & New York Transp 
Co v Rogers & Hubbard Co, CC 
A Conn, 47 F 2d 189, certioran de¬ 
nied Rogers & Hubbard v. Hart¬ 
ford & New York Transp Co., 51 
SCt. 483, 283 US. 835, 75 L.Ed. 
1446. 

26. U S.—Sheldon v. Hamburg Amer- 
lkamsche Packetfahrt-Actien-Ge- 
sellschaft, C.C.A.N J., 28 F.2d 249 

27. U S —Sheldon v. Hamburg Amer- 
lkanische Packetfahrt-Actien-Ge- 
sellschaft, supra. 

28. U S —Smith, Kirkpatrick & Co. 
v Colombian S S. Co., CCA Canal 
Zone, 88 F2d 392—The Salvore, C. 
C.A NY, 60 F2d 683, ceruoran de¬ 
nied U. S. Steel Products Co. v. 
Navigazione, Libera Tnestina So- 
cieta Anomma, 53 S Ct. 117, 287 
U S. 653, 77 L.Ed. 565—Charbonmer 
v U. S, D.CSC., 45 F.2d 166, af¬ 
firmed, C C A, U S. v. Charbonmer, 
45 F 2d 174—Shackman v Cunard 
White Star, D.C.N.Y., 31 F Supp. 
948. 

58 C.J. p 455 note 82. 

29. U.S.—Swift v. Furness, Withy & 
Co, Ltd., D.C.Mass., 87 F 345. 

58 C.J. p 455 note 83. 

30. US.—Swift v. Furness, Withy & 

i Co., Ltd., supra. 
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wider significance. 51 It has been extended to in¬ 
clude any variation in the conduct of a ship in the 
carnage of goods whereby the risk incident to the 
shipment will be increased, 32 or, in other words, to 
a departure from the agreement or contract of 
carriage, 33 and it may be accomplished by a number 
of different acts. 34 

In the absence of special provision to the contrary, 
every ship's contract of carriage contains an implied 
warranty that there will be no unnecessary devia¬ 
tion. 35 A voluntary and wrongful deviation de¬ 
prives the carrier of the benefit of exemptions or 
exceptions ; 33 it renders the carrier, whether a 
common carrier or a private carrier, 37 liable as an 
insurer for damage to cargo 28 from the moment 
of deviation, 33 irrespective of how the damage was 
occasioned, 40 unless the loss "would have occurred 
even if there had been no deviation. 41 It has been 
stated that by a deviation the shipowner converts 
the cargo or that the deviation gives the shipper a 
right to treat the goods as converted, 42 although 
other authority has questioned whether the con¬ 


sequences should ue pxessed so far. 43 Generally, a 
deviation by a carrier of goods by water has been 
treated as a more serious breach of the contract of 
carriage than if it had occurred on land, 44 and it 
has been stated that all except the most trivial devia¬ 
tions are considered gravely to affect the contract. 45 
Under the Carriage of Goods by Sea Act, 46 U.S. 
CA. § 1304(4), any reasonable deviation is not 
considered a breach of the contract of carriage, and 
the carrier is not liable for any loss or damage re¬ 
sulting therefrom 46 

Ratification or waiver . The shipper's ratification 
of a voluntary and wrongful deviation may preclude 
his thereafter taking advantage of it. 47 However, 
a shipper or consignee is not estopped to claim a 
deviation, or does not lose his privilege of treating 
the ship as an insurer because of a deviation, by the 
fact that he claimed or accepted the goods, or such 
portion of them as was delivered at destination, or 
sought to recover damages because of the goods 
lost or destroyed, 48 at least where he did not learn 
of the deviation until the goods arrived. 49 


31. U S.—Charbonmer v U. S , D.C. 
S.G\ 45 F2d. 166, affirmed, CCA, 
IT. S. v. Charbonmer, 45 F2d 174 
—Venezuelan Meat Export Co. v. 
U. S, D.CMd, 12 F.Supp. 379. 

32. US—Smith, Kirkpatrick & Co 
v. Colombian S. S Co., C.CA.Ca- 
nal Zone, 88 F.2d 392—Charbonmer 
v. U. S., D.C.S C., 45 F.2d 166, af¬ 
firmed, C.C.A., U. S v Charbonnier, 
45 F 2d 174—Shackman v. Canard 
White Star, D.C.N.Y., 31 F.Supp. 
948 

58 C J. p 455 note 85. 

33. U.S—Smith, Kirkpatrick & Co. 
v. Colombian S. S. Co., C.C A.Canal 
Zone, 88 F. 2d 392. 

Breach of contract 
A “deviation" is no more than a 
breach of the contract of carriage.— 
Farr v. Ham S. S. Co, C.C.A.N.Y., 121 
F.2d 940. 

34. U.S —Shackman v Cunard White 
Star, DC.XT, 31 F.Supp. 948. 

Commencement of voyage with, tuu 
seaworthy ship 

The shifting of vessel from one 
loading place to another has been 
held not the commencement of voy¬ 
age, as against contention that con¬ 
duct of carrier in commencing voy¬ 
age while the ship was unseaworthy 
because she lacked a full crew con¬ 
stituted a voluntary deviation—The 
Maui, C C.A Cal, 113 F2d 1018, cer¬ 
tiorari denied John Demartmi Co v. 
??he JMaui, 61 S.Ct. 317, 311 U.S 709, 
"85T4 ,EcL 461. 

Premature delivery of bill of lading 
Shipmaster's conduct m dating and 
allegedly deltvbring bill of lading be¬ 
fore consignment ~ was placed on 


board was held not a deviation, 
where consignee suffered no preju¬ 
dice from premature delivery, espe¬ 
cially in absence of proof of time 
when bill of lading was delivered.— 
Switzerland General Ins Co. of Zur¬ 
ich v Navigazione Libera Tnestina, 
S A., C C A-N.Y., 91 F 2d 960. 

35. US—The Pelotas, C.C A La, 66 
F2d 75—The Hermosa, C.C.A.Cal., 
57 F 2d 20. 

58 C.J. p 455 note 77. 

36. U S.—Western Lumber Mfg. Co. 
v. U. S, DC.Cal., 9 F 2d 1004. 

Deviation as depriving carrier of 
benefit of: 

Contractual exceptions and limita¬ 
tions see supra § 131. 

Statutory • 

Exemptions see supra §§ 127, 
129. 

Limitations see infra $ 244. 

37. U.S.—The Hermosa, C.C. A Cal., 
57 F.2d 20 

33. US—The Pelotas, C.C.A.La, 66 
F2d 75—The Hermosa, CC.ACal, 
57 F.2d 20—Charbonnier v U. S., 
D C.S.C., 45 F 2d 166, affirmed, C. 
C A., U. S. v. Charbonnier, 45 F 2d 
174—American Tobacco Co. v The 
Katmgo Hadjipatera, D C.N.Y., 81 
F Supp. 438, modified on other 
grounds, CA., 194 F.2d 449, certio¬ 
rari denied 72 S.Ct. 1076, 343 U.S. 

978, 96 L.Ed.-The Ida, D.C 

NY., 6 F.Supp. 992. 

N.Y.—Singer Hosiery Mills of N. Y. 
v. Cunard White Star, Limited, 102 
N Y,S.2d 762, 199 Misc. 389. 

58 C.J p 455 note 88. 

Deviation as abrogating: 

Charter party see supra § 39. 
Shipping contract see supra $ 131. 
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33. U S.—The -Pelotas, D.C.La , 43 F. 
2d 571, affirmed, C.C A., 66 F.2d 75. 

40. U.S—The Pelotas, supra. 

41. U.S —The Hermosa, CCA Cal * 
57 F 2d 20—The Margaret Lykes, 
DC La., 57 FSupp. 466. 

Liability of carrier for fire damage 
notwithstanding a deviation which 
had no causal relation to the fire 
see supra 5 129 

Proof of loss without deviation 

Any deviation increasing or chang¬ 
ing risk at least requires proof that 
loss would have occurred without 
deviation.—Charbonnier v. U. S., D.C. 
S.C, 45 F 2d 166, affirmed, C.CU* 
S. v. Charbonmer, 45 F 2d 174. 

42. U.S.—Sidney Blumenthal & Co* 
v. U. S., D C.N.Y., 21 F.2d 798— 
The Citta Di Messina, D.C.N.Y., 169 
F. 472. 

Tort liability 

Deviation raises a tort liability.— 
The Pacific Spruce, D.C.Wash, 1 F* 
Supp. 593. 

43. U.S.—Farr v. Hain S. S. Co., C* 
C.A.N.Y., 121 F.2d 940. 

44. U.S.—Farr v. Hain S. S. Co, su¬ 
pra. 

45. U S.—Farr v. Ham S. S. Co., su¬ 
pra. 

46. U.S.—American Cyanamid Co. v. 
Booth S. S. Co., D.CN.Y., 99 F, 
Supp. 232, affirmed, C.A, Feuer v. 
Booth S, S. Co., 195 F2d 529. 

47. U.S.—The Margaret Lykes, D.C* 
La., 57 F.Supp. 466. 

58 C.J. p 462 note 12. 

48. US.—The Pelotas, C.GA.La., 66 
' F.2d 75. 

49. U S.—Farr v. Hain S. S. Co, C.C. 
A-N.Y., 121 F.2d 940. 
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b. Abandonment of Voyage 

A wrongful and total abandonment of the voyage 
contracted for constitutes a deviation. 

A wrongful and total abandonment of the voyage 
contracted for constitutes a deviation. 50 

c. Delay 

Delay may constitute a deviation, but it does not do 
so where it results from excusable causes. 

Delay may constitute deviation, 51 as where the 
delay is voluntary and without justification. 52 How¬ 
ever, delay does not constitute a deviation where 
it results from excusable causes, 53 such as effecting 
necessary repairs 54 or helping another ship in 
distress, 55 and is not unreasonable in time, 56 even 
though due to unseaworthiness of the ship. 57 Sim¬ 
ilarly, delay is not deviation where it is within con¬ 
tract provisions permitting delay, 58 or where it is 
with the approval of the shipper. 59 

d. Departure from Route 

(1) In general 

(2) Contractual permission to deviate 

(3) Voluntary character of departure; 

justifiable cause 


(1) In General 

A voluntary departure, without necessity or reason¬ 
able cause, from the agreed, regular, and usual course 
or route of the voyage, or from the route selected after 
the voyage has been commenced, constitutes a deviation. 

In the absence of a sufficient excuse or authoriza¬ 
tion for departure therefrom, a ship is bound to 
proceed to her destination 'by the regular and 
usual route, 60 which, prima facie, is the most di¬ 
rect route, 61 and a voluntary departure, without 
necessity or reasonable cause, from the agreed, 
regular, and usual or customary course or route 
of the voyage constitutes a deviation. 62 The bill of 
lading need not expressly declare what the route 
is, 63 and, in the absence of a provision to the con¬ 
trary, it implies that the carrier will take the goods 
to their destination by the usual and customary 
route. 64 Carrying cargo from the port of ship¬ 
ment to a port specifically designated in the contract 
of carriage as a port of call on the itinerary of the 
voyage is not a deviation. 65 Prior to commence¬ 
ment of voyage there can be no* deviation from 
route. 66 

By virtue of custom or usage, a ship may have 
the option of selecting one of two or more routes, 67 
and following a route permissible by custom or us¬ 
age is not a deviation, 68 even if the route followed 


50. U.S.—The Poznan, D.C.N.Y., 276 
F. 418. 

58 C.J p 455 note 91. 

51 . U.S.—The Hermosa, C.C.ACal., 
57 F.2d 20—The Pacific Spruce, D. 
C Wash., 1 FSupp. 593. 

58 C.J. p 455 note 93. 

52. U.S.—The Hermosa, C.C.ACal, 
57 F.2d 20 

58 C.J. p 456 note 94. 

Time when deviation occurs 
A deviation occurs the moment a 
delay, even on the prescribed route, 
becomes unreasonable.—The Citta Di 
Messina, D.C.N.Y., 169 F. 472. 
Master’s intoxication 
Delay of vessel caused by master's 
intoxication was held to constitute 
deviation—The Hermosa, CCA Cal., 

57 F.2d 20. 

53 . U.S —Porter v. Bank Line, D C 
Va, 17 F 2d 513, affirmed, C C.A , 25 
F.2d 843, certiorari denied 49 S Ct, 
25, 278 US. 623, 73 LEd 544 

54. U.S—The Rosalie Hull, D.C.N 
Y., 296 F. 938, affirmed, C.C.A, 4 F. 
2d 985. 

58 C.J. p 456 note 96. 

55. Mo.—Walsh v. Homer, 10 Mo. 
6, 45 Am.D. 342. 

58 C.J. p 456 note 97. 

56 . U.S.—The Caterina Gerolimich, 
D.CN.Y., 43 F.2d 248, affinhed, C 
C.A, 54 F2d 1080. 

58 C.J. p 456 note 98. » 

80 C J.S.—64 


57. U.S—Palmer, etc., Co. v. U. S, 
D.C.Mass , 10 F2d 214. 

58 C J. p 456 note 99. 

58. U.S.—American Steel Co v. 
Transmarine Corp., D.C.N Y, 36 F. 
2d 246—The Citta Di Messina, D.C. 
N.Y., 169 F. 472 

58 C.J. p 456 note 1 

59. U S.—Globe & Rutgers Fire Ins. 
Co v. U. S., CCAN.Y., 105 F.2d 
160, certiorari denied 60 S Ct. 175, 
308 U S. 611, 84 L Ed. 511. 

60. U S —General Hide, etc , Corp. v. 
U. S, DCN.Y, 24 F 2d 736. 

61. Wash—Emerson Co, Inc, v 
Reums, 118 P. 631, 65 Wash 513, 
37 L R.A,N S., 222. 

58 C J. p 456 note 8 
Direct practical course 

A vessel, in the absence of special 
contract, is under legal obligation 
to proceed from her port of loading 
to the contractual ports of destina¬ 
tion of cargo intrusted to her on the 
most direct, practical course •—The 
Marianne, D.C.La, 24 F.Supp. 786. 

62. U S.—The Willdomino v. Citro 
Chemical Co. of America, Pa, 47 
S.Ct 261, 272 US. 718, 71 L Ed. 
491—The San Giuseppe, CCAVa, 
122 F 2d 579—The Pelotas, C.C.A 
La, 66 F.2d *75—Charbonmer v. U. 
S., DCS.C, 45 F 2d 166, affirmed, 
C.C.A, U S. v. Charbonmer, 45 F. 

. 2d 174—American Cyan&mid Co. v. 

1009 


Booth S S. Co, D.C.N. Y, 99 F. 
Supp. 232, afiirmed, CA, Feuer v 
Booth S. S Co., 195 F 2d 529—The 
Jean Jadot, D C N.Y , 9 F.Supp. 162 
—The Terne, D C N.Y., 1 B' Supp 
537 

58 C J. p 456 notes 5, 9. 

Substantial departure 

There is no “deviation” depriving 
shipowner of benefit of bill of lading 
exceptions, unless there is substan¬ 
tial departure from regular route — 
Morris v. Lamport & Holt, D C.N.Y, 
54 F.2d 925, affirmed, C.C.A, 57 F.2d 
1081. 

63. U S.—The Pelotas, C.C.ALa, 66 
F 2d 75. 

64. U.S.—The Pelotas, supra. 

65. U.S.—American Cyanamid Co. v 
Booth S S. Co, DCN.Y., 99 F 
Supp. 232, affirmed, C.A., Feuer v 
Booth S. S Co, 195 F2d 529. 

66. U.S —Gilchrist Transp. Co. v 
Boston Ins Co, Mich., 223 F. 716, 
139 C.C A. 246. 

58 C J. p 456 note 10. 

67. U.S—The Marianne, D.C La, 24 
F.Supp. 786. 

Wash.—Emerson Co, Inc. v. Reunis, 
118 P. 631, 65 Wash. 513, 37 LR A, 
NS., 222. 

68 . U.S —The Marianne, D.C.La., 

24 F.Supp 786 

58 C.J. p 456 note 12. 
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is the less direct of those available 60 Where a 
ship, having by reason of custom or contract the 
choice of following one of two or more permissible 
routes, has exercised her option by commencing the 
voyage along a particular route, she is bound to 
proceed on the route selected, 70 and a departure 
therefrom may constitute deviation 71 

(2) Contractual Permission to Deviate 

(a) In general 

(b) Purpose of deviation 

(c) Extent of deviation 

(a) In General 

Deviation or liberty clauses in contracts of carriage 
by water, granting a ship the right to depart from the 
regular and usual route, will be given effect, in so far 
as they do not conflict with statutory provisions, the 
general purpose and policy of the law, or the real intent 
of the contract of shipment. The clauses must be given 
a reasonable, but strict, construction. 

“Deviation” or “liberty” clauses in contracts of 
carnage, granting a ship the right to depart from 
the regular and usual route, will be given effect, 72 
m so far as they do not conflict with statutory pro¬ 
visions, 73 or with the general purpose 74 and policy 75 


of the law, or with the real intent of the contract of 
shipment; 76 and a deviation made in accordance 
with such contractual provisions is not actionable. 77 
Where the departure made is not within the permis¬ 
sive scope of the deviation or liberty clause, the de¬ 
parture from route is an actionable deviation 78 

Factors governing propriety of deviation . There 
is no fixed rule governing the propriety, under a 
deviation or liberty clause, of any particular de¬ 
parture from route. 70 The question is one of fact 
to be determined under the particular clause, 80 when 
considered in the light of all the surrounding cir¬ 
cumstances, 81 such as the commercial adventure 
which is the subject of contract, the character of 
the vessel, the usual and customary route, the nat¬ 
ural and customary ports of call, and the location 
of the port to which deviation was made. 82 

Rules of construction. Deviation or liberty 
clauses must be given a reasonable, 83 but strict, 84 
construction They will be construed m a business 
sense, 85 with due reference to the voyage con¬ 
templated by the parties, 86 and in subordination to 
the main commercial purpose of the contract of 
affreightment 87 The rule is one of interpretation, 


69. U.S—The Marianne, supra. 

58 C J. p 457 note 13 

70. U-S,—General Hide, etc, Corp 
v U. S , D.C N.Y, 24 F 2d 736 

71. U.S —General Hide, etc , Corp. v. 
U S., supra 

58 C J. p 459 note 64. 

72. U S.—The San Giuseppe, CCA 
Va, 122 F2d 579—The Hmdanger, 
C C.A Cal, 76 F 2d 13—The Sal\ore, 
DC NY., 52 F 2d 278, affirmed, CC 
A, 60 F.2d 683, certiorari denied 
U S. Steel Products Co v Naviga- 
zione Libera Tnestina Societa 
Anomma, 53 S Ct. 117, 287 U.S 653, 
77 LEd 565—American Cyanamid 
Co. v Booth S S Co, D.C.NY, 99 
FSupp 232, affirmed, C.A., Feuer 
v Booth S. S Co., 195 F 2d 529— 
The Marianne, D C.La., 24 F Supp. 
786. 

58 C J. p 457 note 14. 

73. U S —The San Giuseppe, C C.A. 
Va, 122 F.2d 579—The Hmdanger, 
C.C.A Cal, 76 F.2d 13. 

58 C J p 457 note 16 

74. US —The San Giuseppe, CCA. 
Va, 122 F 2d 579—Grace v. Toyo 
Kisen Kabushiki Kaisha, D.C.Cal, 
7 F 2d 889, affirmed, CCA., 12 F. 
2d 519, certiorari denied 47 S.Ct 
109, 273 US 717, 71 L.Ed 856. 

75 . U S.—The San Giuseppe, CCA. 
Va, 122 F.2d 579—Grace v. Toyo 
Kisen Kabushiki Kaisha, D.C Cal, 
7 F 2d 889, affirmed, CC.A., 12 F. 
,2d 519, certiorari denied 47 S.Ct 
109, 273 TJ.S. 717, 71 L Ed. 856 

76b U S.— The San Giuseppe, C.C.A. J 


Va., 122 F 2d 579—Grace v. Toyo 
Kisen Kabushiki Kaisha, D C Cal, 
7 F 2d 889, affirmed, CCA, 12 F 
2d 519, certiorari denied 47 S Ct 
109, 2 73 US 717, 71 LEd 856. 

77. U S —The Hmdanger, C.C A Cal , 

76 F.2d 13—The Salvore, CCAN 
Y., 60 F.2d 683, certiorari denied 
D. S Steel Products Co. v. Naviga- 
zione Libera Tnestma Societa 
Anomma, 53 S Ct 117, 287 US 653, 

77 LEd. 565—American Cyanamid 
Co v. Booth S S Co, D.C NY, 99 
F.Supp. 232, affirmed, C A., Feuer v. 
Booth S. S. Co., 195 F 2d 529—The 
Nichiyo Maru, D C Md , 14 F Supp. 
727, affirmed, C.C A, 89 F.2d 539. 

58 C J. p 457 note 15. 

78. U.S—The Eastern Prince, DC 
Cal., 21 F 2d 79. 

79. U.S.—The Hmdanger, C.C A Cal., 
76 F.2d 13—Grace v. Toyo Kisen 
Kabushiki Kaisha, D.C Cal, 7 F 2d 
889, affirmed, CCA, 12 F 2d 519, 
certiorari denied 47 S.Ct 109, 273 
U.S. 717, 71 LEd 856. - 

80. U.S—The San Giuseppe, CCA 
Va, 122 F2d 579—The Hmdanger, 
C C A.Cal, 76 F.2d 13. 

58 C J. p 457 note 22 

81. U.S—The San Giuseppe, C.CA. 
Va., 122 F.2d 579—The Hmdanger, 
C C.A Cal, 76 F.2d 13—Grace v. 
Toyo Kisen Kabushiki Kaisha, D C 
Cal., 7 F 2d 889, affirmed, CC.A., 12 
F 2d 519, certiorari denied 47 S Ct 
109, 273 U S. 717, 71 L.Ed. 956. 

82. U.S—The San Giuseppe, CCA. 
Va, 122 F.2d 579—The Hmdanger, 
C.C.A.Cal., 76 F.2d 13—Grace v. 
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Toyo Kisen Kabushiki Kaisha, D.C 
Cal, 7 F.2d 889, affirmed, C C.A, 
12 F 2d 519, certiorari denied 47 
S.Ct 109, 273 US 717, 71 LEd 856 

83. U S *—Romano v West India 
Fruit & S S. Co, C.C A Fla, 151 
F 2d 727—The Wildwood, C.CA 
Wash., 133 F 2d 765, certiorari de¬ 
nied Amtorg Trading Corp. v 
American Foreign S S Corp, 63 S 
Ct 1436, 319 US. 771, 87 L.Ed 
1719. 

84. US —Smith v. U. S Shipping 
Board Emergency Fleet Corp., D C 
N.Y., 26 F 2d 337, certiorari denied 
49 SCt 29, 278 US 628, 73 L.Ed. 
547—Rosenberg Bros. & Co. v. U 
S. Shipping Board Emergency Fleet 
Corp, DC Cal, 7 F.2d 893, affirm¬ 
ed, C C A , 12 F 2d 721. 

85. U.S —The Frederick Luckenbach, 
D C.N Y., 15 F.2d 241. 

86 . U S.—-American Cyanamid Co. v 
Booth S. S. Co, D.C.N.Y., 99 F 
Supp 232, affirmed, C.A., Feuer v 
Booth S. S. Co, 195 F.2d 529. 

58 C J p 457 note 27. 

Language restricted to voyage 
The language of a broad liberty of 
call clause must be interpreted and 
cut down to what is fairly applicable 
to the voyage agreed on and defined 
—American Cyanamid Co v Booth S 
S. Co, DCNY, 99 FSupp. 232, af¬ 
firmed, C A,, Feuer v. Booth S. S. Co., 
195 F.2d 529. 

87. U S —The San Giuseppe, C.C.A. 
Va, 122 F.2d 579,* 

58 C.J. p 457 note 29. 
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by which the meaning of words having a general 
significance is confined within the particular purpose 
of the agreement 88 In ascertaining the true sense 
in which general words are used, the words them¬ 
selves cannot be deprived of all meaning, for this 
would not be to interpret the agreement but to 
erase a part of it, 89 and instances may be found 
where, because of the particularity with which the 
parties have provided that the ship may depart from 
the established and customary route, such depar¬ 
tures, not foreign to the general purposes of the 
voyage, have been permitted. 90 

(b) Purpose of Deviation 

In determining the propriety of a deviation the pur¬ 
pose of the departure from route is considered, and if it 
is for a purpose inconsistent with the purpose of the 
voyage it is unauthorized. 

In determining the propriety of a deviation under 
a permissive clause, the court will consider the pur¬ 
pose of the departure from route 91 Such clauses 
ordinarily will not authorize departure from route 
for a purpose unconnected with the voyage, 92 or 
inconsistent with its particular or main commercial 
purpose, 93 and they do not authorize the owner’s ar¬ 
bitrary making of an additional voyage. 94 

Deviation for fuel . Liberty clauses, authorizing 
the vessel to call at any port or ports in or out 
of the customary order or authorizing a departure 
from the customary or advertised route for the 
purpose of bunkering or taking on fuel, permit a 


call for such purpose at a port within the general 
course of the voyage and ancillary thereto, 95 and 
they do not limit the right to cases of emergency or 
where there is necessity for bunkering by stages, 9 
or deny the vessel the benefit of the clause be¬ 
cause of a failure to take on sufficient bunkers for 
the entire voyage prior to its commencement. 97. 
However, liberty clauses granting the ship the 
right to call at ports off the agreed or customary 
route do not authorize her to sail voluntarily with 
a shortage of fuel which will create a necessity of 
visiting fuel ports at which a call would not other¬ 
wise be made 98 

War conditions . A clause permitting deviation 
in view of war conditions will not authorize a devia¬ 
tion occasioned by circumstances unconnected with 
war 99 

(c) Extent of Deviation 

The extent of departure from the regular and usuar 
course of the voyage authorized under a deviation or 
liberty clause in a contract of carriage by water is not 
unlimited, but is determined on the basis of what is rea¬ 
sonable when the clause, the voyage contemplated, and; 
the facts are considered. 

Deviation or liberty clauses give the shipowner 
only a limited right of departure from the voyage, 
the limits being those of necessity and reasonable 
regard for the rights of both shipper and carrier 
growing out of the nature of the principal con¬ 
tract. 1 In determining the propriety of a departure 
from route under the permissive provisions of a 


88 . U S —The Frederick Luckenbach, 
D.C NT, 15 F.2d 241—American 
Cyanamid Co. v. Booth S S. Co , D 

C. N.Y., 99 F Supp. 232, affirmed, C 
A., Feuer v. Booth S S Co., 195 F. 
2d 529. 

89. U.S.—The Frederick Luckenbach, 
DC.NY, 15 F.2d 241—American 
Cyanamid Co. v. Booth S S Co, 
D C N Y , 99 F Supp. 232, affirmed, 
CA, Feuer v. Booth S S Co, 195 
F 2d 529. 

90. U S —The Frederick Luckenbach, 

D. C NY., 15 F 2d 241. 

58 C.J. p 457 note 31. 

91. U S —The San Giuseppe, CCA 
Va, 122 F.2d 579—The Hmdanger, 
CCA Cal, 76 F.2d 13—Grace v 
Toyo Kisen Kabushiki Kaisha, D C 
Cal, 7 F.2d 889, affirmed, CCA, 
12 F.2d 519, certiorari denied 47 
SCt. 109, 273 U.S. 717, 71 L.Ed 856 

Seasonable control over course, of 
vessel 

In order to avoid deviation, neither 
owner nor master of ship is re¬ 
quired to abdicate to cargo interest 
reasonable control over course of 
vessel—The Salvore, D.C.N.Y., 52 F. 
2d 278, affirmed, CC.A., 60 F2d 683, 
certiorari denied U. S. Steel Products 


Co. v. Navigazione Libera Tnestina 
Societa Anomma, DCNY, 53 SCt 
117, 287 US 653, 77 L Ed. 565 

92. U S —The Eastern Prince, D C 
Cal, 21 F 2d 79 

58 C J. p 458 note 34. 

93. U.S —The San Giuseppe, C C.A 
Va, 122 F 2d 579—Grace v. Toyo 
Kisen Kabushiki Kaisha, D C.Cal, 
7 F 2d 889, affirmed, CCA, 12 F 
2d 519, certiorari denied 47 S Ct 
109, 273 U.S. 717, 71 L Ed 856 

94. U.S—The Willdomino, CCAN 
J, 300 F 5, affirmed 47 SCt 261, 
272 U S 718, 71 L Ed. 491—Swift v 
Furness, Withy & Co, Ltd, D C 
Mass , 87 F 345 

95. U.S.—The San Giuseppe, CCA 
Va, 122 F 2d 579 

Purpose of clause is to enable ves¬ 
sel to avail herself of privilege of 
calling for bunkers on general course 
of voyage at ports where coal may 
be obtained advantageously.—The 
San Giuseppe, supra 
Call held not deviation 
US.—U. S. v Los Angeles Soap Co, 
CC.A.Cal, 83 F 2d 875—The Sal¬ 
vore, CCANY, 60 F 2d 683, cer¬ 
tiorari denied U S Steel Products 

ion 


Co v Navigazione Libera Trie- 
stina Societa Anomma, 53 S Ct. 117, 
287 U.S 653, 77 L Ed 565 

96. U S —The San Giuseppe, C.C A 
Va, 122 F.2d 579. 

Use of cargo 

The ship is not required to use 
coal from its hold m order to avoid 
deviation in stopping for coal.—The 
Salvore, DCN.Y, 52 F.2d 278, affirm¬ 
ed, CC.A., 60 F2d 683, certiorari de¬ 
nied U S. Steel Products Co. v Navi¬ 
gazione Libera Tnestina Societa 
Anomma, 53 SCt. 117, 287 US. 653, 
77 LEd 565 

97. U S —The San Giuseppe, C.C.A. 
Va, 122 F.2d 579 

98. U S —The Caledonier, C C.A.N. 
Y , 31 F 2d 257, certiorari denied 49- 
SCt 480, 279 U.S. 865, 73 LEd 
1003 

58 C J p 461 note 92. 

99. U S —The Blandon, D C N.Y., 287 
F. 722 

58 C.J. p 458 note 37. 

1. U.S—The Willdomino, C.C AN. 
J., 300 F 5, affirmed 47 S.Ct. 261, 
272 US. 718, 71 LEd 491—Swift 
v. Furness, Withy & Co , Ltd, D. 
C.Mass., 87 F. 345. 
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deviation clause, the courts will consider the rea¬ 
sonableness of the departure made, 2 as incident to 
the voyage contemplated, 3 upholding the departure 
as a permissible deviation where reasonable under 
the clause and facts, 4 and condemning the departure 
as an actionable deviation where unreasonable. 5 
The authority granted may not be exercised in an 
arbitrary or unreasonable manner without substan¬ 
tial grounds, 6 and good faith alone will not suffice. 7 

In the absence of express provisions authorizing 
departure from the usual route, a liberty of call 
clause permits calls only at ports properly in the 
course of the voyage, 8 that is, ports which would, in 
a business sense, be passed m the usual course of 
the voyage undertaken, 9 or ports substantially on 
the course of the voyage, 10 and it will not authorize 
a complete departure from the general course of the 
voyage. 11 In other words, the scope of permissible 
deviation may include ports not exactly in the or¬ 
dinary track of the specific voyage, but will not 
include those far outside or beyond the ordinary 


track. 12 Where, however, the clause expressly au¬ 
thorizes a deviation from the usual route, such ex¬ 
press provision will be given effect. 13 

Particular clauses. Adding to a deviation or 
liberty clause the words “m or out of the customary 
route” broadens the carrier’s right to deviate, and 
clauses containing this or similar language allow 
the ship to depart to a reasonable extent from the 
customary 14 or direct 15 route between the termini 
of the voyage; but such words do not authorize the 
ship to proceed beyond her contractual destina¬ 
tion, 16 or to return to her port of original depar¬ 
ture, 17 or justify initiation of a new voyage before 
completion of the original voyage. 18 Liberty claus¬ 
es granting the ship the right “to call at inter¬ 
mediate ports” do not permit calls at ports not 
customarily ports of call for the ship. 19 

A clause authorizing a ship to proceed from one 
port to another “via other ports” permits her to call 
at intermediate ports m the course of the usual 
geographical route, 20 but does not authorize pass- 


2 . US —The San Giuseppe, C C.A 
Va, 122 F 2d 579—The Yungay, D 
C 27 Y., 5$ F2d 352 

58 CJ p 458 note 39 

3. U.S.—The Willdommo, C.C1XJ, 
300 F. 5, affirmed 47 S.Ct 261, 272 
U.S. 718, 71 LEd 491—Swift v. 
Furness, Withy & Co., Ltd, 3> C 
Mass., 87 F 345 

4. U.S.—The San Giuseppe, C C.A. 
Va., 122 F.2d 579—The Yungay, D 
C.NY., 58 F 2d 352. 

58 C J. p 458 note 41 
Gall for secret sailing orders 
An Italian steamship's call at Nor¬ 
folk, Va, which was nearest and 
most convenient Atlantic port at 
which to call for secret sailing or¬ 
ders, before completing contractual 
voyage from New Orleans to Eng-! 
land during war between England 
and Germany and before Italy en¬ 
tered war, was justified and not un¬ 
reasonable exercise of privilege con¬ 
ferred by clauses m cargo bills of 
lading giving ship liberty to call at 
any port to receive coal or for any 
other purpose —The San Giuseppe, C. 
C.A.Va., 122 F 2d 579. 

5 . US - —Pacific Coast Co v Yukon 
Independent Transp Co, C C.A. 
Wash., 155 F. 29, 83 CCA. 625. 

58 C.J. p 458 note 42. 

6 . US —The Wildwood, C C.A. 
Wash., 133 F 2d 765, certiorari de¬ 
nied Amtorg Trading Corp v. 
American Foreign S S. Corp, 63 
S.Ct 1436, 319 US. 771, 87 LEd 
1719. 

7 . U S.—The Wildwood, C.C A. 
Wash, 133 F2d 765, certiorari de¬ 
nied Amtorg Trading Corp v. 
American Foreign S. S. Corp., 63 S. 


Ct 1436, 319 U.S. 771, 87 LEd 
1719. 

Ignorance of depth at discharge port 
Where weather disturbance which 
caused master to deviate and deliver 
cargo at port other than port of dis¬ 
charge was a mild one and were it 
not for master’s ignorance of the 
real depth at designated discharge 
port, he would not have made the 
deviation, such deviation was not 
a justifiable exercise of master’s dis¬ 
cretion under clause authorizing dev¬ 
iation in case of threatened or exist¬ 
ing hazardous weather conditions — 
Romano v. West India Fruit & S. S. 
Co., CCAJFla, 151 F 2d 727. 

8 . U.S.—'The Ida, D.C.N.Y., 8 F. 

Supp. 951, reversed on other 
grounds, CCA., 75 F.2d 278. 

58 C.J. p 458 note 43. 

9. U.S.—U. S. Shipping Board Emer¬ 
gency Fleet Corp v. Rosenberg, C 
C.A.Cal., 12 F 2d 721. 

58 C J. p 458 note 44 

10 . U.S.—American Cyanamid Co. v 

Booth S. S. Co., DCKT.Y, 99 F. 

Supp. 232, affirmed, C.A., Feuer v. 
Booth S. S. Co., 195 F.2d 529. 

Forts held substantially on course 
U.S —American Cyanamid Co v. 
Booth S. S. Co., D.C.N.Y., 99 F 

Supp. 232, affirmed, C.A-, Feuer v. 
Booth S. S Co, 195 F.2d 529. 

11- U S.—The San Giuseppe, C.CA- 
Va., 122 F.2d 579. 

12 . US.—The Ida, D.CN.T., 8 F. 

Supp. 951, reversed on other 
grounds, C.C.A., 75 F.2d 278. 

58 C J. p 458 note 45. 

13. U.S.—Smith v. U. S. Shipping 
Board Emergency Fleet Corp., C.C - 
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AN. Y, 26 F 2d 337, certiorari de¬ 
nied 49 SCt. 29, 278 U.S. 628, 73 
L Ed. 547—Rosenberg v. U S Ship¬ 
ping Board Emergency Fleet Corp , 
D.CCal, 7 F 2d 893, affirmed, CC. 
A., U S Shipping Board Emergen¬ 
cy Fleet Corp v. Rosenberg & Co, 
12 F 2d 721, reversed on other 
grounds 48 S.Ct. 256, 276 U S. 202, 
72 L Ed. 531. 

58 C J p 458 note 46. 

14. US.—Smith v. U. S Shipping 
Board Emergency Fleet Corp, C.C. 
A.NY, 26 F 2d 337, certiorari de¬ 
nied 49 SCt 29, 278 US. 628, 73 
LEd 547. 

58 C J. p 458 note 48 

15. U S —Callister v. U. S Shipping 
Board Merchant Fleet Corp., D.C. 
NY, 21 F 2d 447, affirmed, C.C A., 
Callister v. U. S Shipping Board 
Emergency Fleet Corporation, 30 
F.2d 1008. 

58 C.J. p 459 note 49. 

16. U S —Rosenberg v. U. S. Ship¬ 
ping Board Emergency Fleet Corp., 
D.CCal., 7 F 2d 893, affirmed, C.C. 
A., 12 F 2d 721. 

58 C.J. p 459 note 50. 

17. U.S.—The Blandon, D C.N.Y., 287 
F. 722. 

58 C.J. p 459 note 51. 

18. U.S.—Rosenberg v. U. S. Ship¬ 
ping Board Emergency Fleet Corp, 
D.C.Cal, 7 F 2d 893, affirmed, C.C. 
A., 12 F 2d 721 

19. U.S.—The Caledonier, C.CAJST. 

Y. , 31 F.2d 257, certiorari denied 
OPicard v. The Caledomer, 49 S.Ct 
480, 279 U.S. 865, 73 LEd. 1003. 

20 . U.S —Centrosoyus-America, Inc. 
v. U. S, DCN.I, 30 F.2d 302, af¬ 
firmed, C.C.A., 31 F.2d 610. 
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ing beyond the contractual terminus of the voyage. 21 
Rotation clauses, such as those granting the ship the 
right to call at any port or ports in any order or 
rotation, relieve the ship from the duty of visiting 
ports along the customary route m their geographi¬ 
cal order, 22 at least where there is a valid reason 
within the purpose of the voyage for so doing; 23 
but they do not authorize calling at ports off the 
customary business route of the particular voyage. 24 

Under a clause authorizing the ship “to make de¬ 
viation” she can deviate only to a reasonable ex¬ 
tent. 25 A clause authorizing the vessel to proceed 
according to itinerary and ports of call if it is im¬ 
possible to discharge cargo at the port of destina¬ 
tion, because of heavy weather or other enumerated 
causes, does not authorize a deviation before the 
vessel reaches the port of destination mentioned. 26 
Under a clause expressly permitting a ship to pass 
her destination, going beyond the contractual termi¬ 
nus of the voyage is not an actionable deviation. 27 


§ 144 

(3) Voluntary Character of Departure; Jus¬ 
tifiable Cause 

A departure from route by a carrier of goods by water 
must be voluntary in the sense of being without necessity 
or reasonable cause in order to constitute a deviation. 
A deviation in the face of an emergency may be justified 
even though the danger arose from the fault of the car¬ 
rier, provided the emergency was not deliberately planned 
in advance or did not arise from the carrier’s gross neg¬ 
ligence. 

In order to constitute deviation the departure 
from route must be voluntary, 28 in the sense of be¬ 
ing without necessity 29 or reasonable cause, 30 and a 
departure because of necessity or for reasonable 
cause will not render the carrier liable as an in¬ 
surer for damage to cargo 31 Deviation presup¬ 
poses exercise of deliberate choice before occur¬ 
rence of compelling necessity, 32 and departure from 
route is justifiable where reasonably necessary for 
the safety of the crew, 33 ship, 34 or cargo. 35 De¬ 
parture from route to save human life on another 
vessel is not deviation. 36 


21. U S —Centrosoyus-America, Inc. 
v U. S, supra 

22. U S —Smith v U S Shipping; 
Board Emergency Fleet Corp, C C. 
A.NY, 26 F.2d 337, certiorari de¬ 
nied 49 SCt. 29, 278 U.S 628, 73 
L Ed 547. 

23. U.S—American Cyanamid Co. v. 
Booth S. S. Co, D.C.N.Y., 99 F. 
Supp 232, affirmed, C.A., Feuer v. 
Booth S S Co, 195 F.2d 529. 

To catch spring 1 tides 

Calling at permissible ports of 
call out of their geographical order 
in order to catch the spring tides at 
■B. particular port and thus decrease 
the elapsed time of voyage to port 
of discharge does not constitute a 
"deviation" under the clause—Amer¬ 
ican Cyanamid Co. v. Booth S S. Co, 
D.C.N Y, 99 F.Supp. 232, affirmed, 
CA., Feuer v. Booth S. S Co., 195 F. 
2d 529. 

24. U.S —Smith v U. S. Shipping 
Board Emergency Fleet Corp., C.C. 
A.N.Y, 26 F.2d 337, certiorari de¬ 
nied 49 SCt. 29, 278 U.S. 628, 73 
L.Ed. 547 

"58 C J. p 459 note 56. 

25. U S.—Swift v Furness, Withy & 
Co., Ltd., D C Mass , 87 F 345 

68 CJ. p 459 note 58 

26. US—The Pelotas, C C.A La., 66 
F.2d 75. 

Ports designated In hill of lading 
The bill of lading was held to re¬ 
fer to ports shown by the bill and 
not to any other port or itinerary 
designated in order issued by ship¬ 
owner.—The Pelotas, supra. 

-27. U.S—The Emelia S. de Perez, 


DCN.Y, 287 F 361, affirmed, CC. 
A, 288 F 1019 
58 C.J p 459 note 59. 

28. US —The San Giuseppe, C C.A. 
Va, 122 F 2d 579—Charbonmer v 
U S , DCSC, 45 F 2d 166, affirm¬ 
ed, C C A, U S v. Charbonmer, 45 
F.2d 174—The Terne, D C N Y., 1 
F.Supp 537. 

58 C.J p 460 note 65. 

29. U S —The San Giuseppe, C.C A. 
Va., 122 F 2d 579—Charbonmer v 
U. S., D.CS.C, 45 F.2d 166, affirm¬ 
ed, C C A, U S v Charbonmer, 45 
F 2d 174—The Terne, D C N Y., 1 
F Supp 537. 

58 C.J p 460 note 66. 

30. U S.—The San Giuseppe, CCA 
Va., 122 F.2d 579—Charbonmer v. 
U S„ D C S.C., 45 F.2d 166, affirm¬ 
ed, CCA., U. S v Charbonmer, 
45 F 2d 174—The Terne, D C.N.Y., 
1 F Supp 537, 

58 C.J p 460 note 67. 

Test of reasonable deviation 

In determining whether a deviation 
is reasonable within the Carnage of 
Goods by Sea Act relieving earner 
from liability for loss or damage re¬ 
sulting from a reasonable deviation, 
the true test is what departure from 
the contract voyage might a prudent 
person controlling the voyage at the 
time make and maintain, having in 
mind all the relevant circumstances, 
including the terms of the contract 
and the interests of all parties con¬ 
cerned without considering the inter¬ 
ests of any one party as conclusive. 
—American Cyanamid Co. v. Booth 
S. S. Co., D.C N.'Y, 99 F Supp. 232, 
affirmed, C.A., Feuer v. Booth S. S. 
Co, 195 F.2d 529 
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Deviation to catch spring tides 

Any deviation involved in calling 
at permissible ports of call out of 
their geographical order m order to 
catch spring tides at a particular 
port and thereby decrease the elapsed 
time of voyage from port of ship¬ 
ment to port of discharge was a 
"reasonable deviation."—American 
Cyanamid Co, v. Booth S S Co, D C 
NY, 99 F Supp. 232, affirmed, C A., 
Feuer v. Booth S. S Co , 195 F.2d 529 

31. U S —The San Giuseppe, CCA 
Va., 122 F 2d 579. 

32. US —Royal Ins Co v. U. S, C 
CA.NY, 87 F 2d 714—The Waal- 
haven, CCANY, 36 F.2d 706, cer¬ 
tiorari denied 50 S Ct 352, 281 U S 
747, 74 LEd 1159 

33. U.S—The Malcolm Baxter, Jr, 
CCANY., 20 F.2d 304, affirmed 
France v French Overseas Corp, 
48 S.Ct. 516, 277 U.S. 323, 72 L.Ed. 
901. 

58 C.J. p 460 note 69. 

34. U.S—The Malcolm Baxter, Jr, 
C.C ANY, 20 F 2d 304, affirmed 
France v French Overseas Corp, 
48 S.Ct. 516, 277 US. 323, 72 L.Ed. 
901. 

58 C J. p 460 note 70. 

35. U.S —The Malcolm Baxter, Jr , 
C C.A.N.Y., 20 F.2d 304, affirmed 
France v. French Overseas Corp, 
48 SCt 516, 277 US. 323, 72 LEd 
901—The Turret Crown, C C.A N.Y , 
297 F. 766, certiorari denied Com¬ 
monwealth SS Co. v. Patent Vul¬ 
canite Roofing Co ,44 S Ct 403, 264 
U S 591, 68 L.Ed. 865. 

36. U.S —Crocker v. Jackson, D C. 
Mass., 6 F.Cas.No.3,398, 1 Sprague 
141. 

58 C.J. p 460 note 72. 



§ 144 


SHIPPING 


80 C.J. S. 


It lias been said that it is the presence of the 
peril, rather than its cause, that justifies the devia¬ 
tion, 37 and deviation in the face of emergency may 
be justified even though the danger arose from 
fault of carrier, 38 as where the fundamental cause 
of the emergency necessitating deviation was orig¬ 
inal unseaworthiness of the ship. 39 More is re¬ 
quired m order that a deviation may be voluntary 
and inexcusable than mere negligence which ren¬ 
ders the vessel unseaworthy 49 or mere careless dis¬ 
regard of the vessel’s ability to reach her destina¬ 
tion. 41 The deviation is not juscified, however, 
where the emergency was deliberately planned m 
advance, 42 or arose because of the carrier’s gross 
negligence. 43 

Deviation may be deemed voluntary if circum¬ 
stances were such as to make the future necessity 
therefor presently obvious, 44 but it may be held 
involuntary if such future necessity was not clearly 
apparent on leaving port, 45 as where the unsea¬ 
worthiness of the vessel was known, but it was not 
known that the completion of the journey suc¬ 
cessfully would be impossible. 46 The question of 
whether the deviation was voluntary or involuntary 
will turn on the condition of the ship and the in¬ 
tention of the master at the commencement of the 
\oyage, and not on such condition and intention 


when the ship thereafter left another port 47 It has 
been held that the necessity which will excuse a de¬ 
viation must arise during the voyage, 48 and not at 
the loading port prior to its inception. 49 

Food supplies . A deviation necessary to replen¬ 
ish food supplies may be justified. 50 

Fuel Where a ship leaves port with insufficient 
bunker coal 51 or fuel oil 52 for the voyage, and is 
forced to depart from the route to secure addi¬ 
tional fuel, there is an actionable deviation if the 
original insufficiency resulted from a preconceived 
intent or deliberate plan to depart from the route 
to secure replenishment, as where it was desired to 
buy fuel at a port where prices would be cheaper, 63 
or was the result of gross negligence, 54 as where 
the supply m the bunkers was grossly inadequate 
for the voyage undertaken. 55 However, no ac¬ 
tionable deviation arises where the insufficiency was 
caused by the use of more than the usual amount 
of coal because of rough weather, 56 or, it has been 
held, if the original insufficiency resulted merely 
from neglect 57 

Repairs. Departure from route to effect neces¬ 
sary repairs is not deviation. 58 

Perils of sea. Deviation reasonably required by 
perils of the sea is justified 59 where the vessel was 


37. U.S—Venezuelan Meat Export 
Co v. U. S. f D.CMd, 12 FSupp. 
379. 

5S C J. p 460 note 73 

33. TJ S —France v French Overseas 
Corp, NT, 48 S.Ct. 516, 277 U.S. 
323, 72 L Ed. 901 

39. U S —May v Hamburg--Ameri- 
kanische Packetfahrt Aktien-Ge- 
sellschaft, D.CNY, 57 F 2d 265, 
affirmed, CCA, 63 F 2d 248, re¬ 
versed on other grounds 54 S Ct. 
162, 290 US 333, 78 L, Ed. 348— 
Venezuelan Meat Export Co. v. TJ. 
S, DCMd, 12 FSupp 379. 

5S C.J p 460 note 75 

40. U S —Royal Ins. Co v. U. S., C 
CANY, 87 F 2d 714 

41. U S —May v Hamburg-Amen- 
kanische Packetfahrt Aktien-Ge- 
sellschaft, DCNY, 57 F 2d 265, 
affirmed, CCA, 63 F 2d 248, re¬ 
versed on other grounds 54 S Ct 
162, 290 US 333, 78 L Ed 348 

42. U S —The Will domino v. Citro 
Chemical Co, Pa, 47 S Ct 261, 262, 
272 US. 718, 71 L Ed. 491 

43. U S —The Willdommo v. Citro 
Chemical Co, supra 

58 C J p 460 note 77. 

44. U.S.—The Malcolm Baxter, Jr, 

CCA.N.Y„ 20 F 2d 304, affirmed 
France v French Overseas Corp, 
48 S.Ct. 516, 277 U.S. 323, 72 L Ed. 
901. 1 


45. U S —May v Hamburg-Amen- 
kanische Packetfahrt Aktien-Ge- 
sellschaft, DCNY, 57 F 2d 265, 
affirmed, CCA, 63 F 2d 248, re¬ 
versed on other grounds 54 S Ct. 
162, 290 US 333, 78 L Ed 348— 
The Malcolm Baxter, Jr, CC A.N 
Y, 20 F 2d 304, affirmed France v 
French 0\erseas Corp, 48 S Ct 
516, 277 U.S. 323, 72 L Ed. 901 

46. US —Royal Ins. Co v. U. S., C 
CANY, 87 F.2d 714—The Malcolm 
Baxter, Jr, CCA.N.Y, 20 F 2d 304, 
affirmed France v French Overseas 
Corp, 48 SCt 516, 277 US. 323, 
72 L Ed 901, 

47. US—The Malcolm Baxter, Jr, 
CC.ANY, 20 F 2d 304, affirmed 
France v. French Overseas Corp, 
48 SCt 516, 277 US 323, 72 L Ed 
901 

48. US—The Maine, DCNY., 8 F. 
2d 291 

49. U.S.—The Maine, supra. 

50. U.S—The Rosalie Hull, DCN 
Y, 296 F. 938, affirmed, CCA., 4 
F.2d 985. 

58 C J. p 461 note 93 

51. U S —The Willdommo v. Citro 
Chemical Co, -Pa., 47 S.Ct 261, 272 
US. 718, 71 LEd 491. 

58 C J. p 460 note 85. 

52. U.S—The Maine, DCN.Y., 8 F. 
2d 291. 

58 C J p 461 note 90. 
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53. U.S—The Waalhaven, CC AN. 
Y., 36 F 2d 706, certiorari denied 
50 SCt. 352, 281 US. 747, 74 LEL 
1159 

58 C J. p 460 note 86, p 461 note 90- 
[a3. 

54. U.S.—The Willdommo v. Citro 
Chemical Co, Pa, 47 S.Ct. 261, 272* 
U.S 718, 71 L.Ed 491. 

55. TJ S —The President Arthur, D.C. 
N.Y., 28 F 2d 391. 

Amount held sufficient 

Excess coal on vessel of more than, 
twenty-five per cent over ordinary re¬ 
quirements for voyage was held suf¬ 
ficient—The Cherca, DCN.Y., 52 F 
2d 646, affirmed, CCA, Dmgfelder v 
The Cherca, 61 F 2d 1025 

56. US—The Cherca, D.C.N.Y., 52 
F.2d 646, affirmed, C.C.A., Dingfel¬ 
der v The Cherca, 61 F2d 1025. 

57. US—The Waalhaven, C.C A N 
Y, 36 F 2d 706, certiorari denied 
50 S.Ct. 352, 281 U.S. 747, 74 L.Ed. 
1159. 

58. U S —The Turret Crown, CCA 
N.Y., 297 F. 766, certiorari denied 
Commonwealth SS. Co v. Patent 
Vulcanite Roofing Co „ 44 S Ct. 403, 
264 U S. 591, 68 L.E&. 865. 

59. U.S.—France v. French Overseas 
Corp, N.Y, 48 S CL 616, 277 U.S.- 
323, 72 D.Ed 901 

58 C J p 461 note 95. 
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seaworthy at the time of leaving port, 60 and it does 
not impose on the carrier the liability of insurers, 
as for a deviation. 61 

Exigencies of zmr. A departure from, or change 
of, route is not a deviation which will render the 
carrier liable as an insurer for damage to cargo 
where it was necessitated by the exigencies of 
war, 62 as where it is to avoid capture by the public 
enemy. 63 

e. Dry-Docking; Repairs 

Dry-docking may constitute a deviation, unless Justi¬ 
fiable. 

Dry-docking may constitute deviation, 64 unless 
justifiable. 65 Repairing a ship in port while cargo 
was being loaded or discharged has been held not 
to be a deviation 66 

f. Failure to Deliver or Misdelivery; Overcar- 

riage 

Deviation by a carrier of goods by water may consist 
of a failure to deliver goods at the port of discharge or 
of an overcarriage of goods, but a misdelivery of goods 
at the port of discharge does not constitute a deviation. 


Deviation by a carrier of goods by water may 
consist of failure to deliver goods at the port named 
in the bill of lading, 67 or of an overcarriage of 
goods. 68 However, a misdelivery of goods at the 
port of discharge does not constitute a deviation, 6S 
and mere nondelivery does not necessarily constitute 
a deviation. 70 Where overcarriage of goods is ex¬ 
cusable within stipulations covering such matter, 
there is no deviation. 71 

g. Improper Stowage, Care, and Custody of 
Cargo 

Mere negligent stowage or handling of cargo does not 
constitute a deviation, but stowage which constitutes a 
serious departure from the contract of carnage, such as 
carrying cargo on deck contrary to custom and without 
the consent of the shipper, may constitute a deviation. 

Mere negligent stowage or handling of the cargo 
does not constitute a deviation, 7 ^ but stowage which 
constitutes a serious departure from the contract 
of carriage may constitute a deviation. 73 Carrying 
cargo on deck contrary to custom and without con¬ 
sent of the shipper 74 or under a clean bill of lad¬ 
ing 75 constitutes deviation, and the carrier is liable 


€0. U S —The Mormacmar, DCNI., 
75 P Supp 520, motion denied L W 
& P Armstrong-, Inc. v. The Mor¬ 
macmar, 88 P.Supp. 736 

Ul. U S —The Mormacmar, D.C N.Y , 
75 P.Supp 520, motion denied L 
W. & P. Armstrong, Inc v. The 
Mormacmar, 88 F Supp. 736. 

62. US—American Tobacco Co. v 
The Katmgo Hadjipatera DON'T, 
81 F.Supp. 438, modified on other 
grounds, C A., 194 F 2d 449, certio¬ 
rari denied 72 SCt. 1076, 343 US 
978, 96 LEd - 

Effort to secure shipper’s consent 
Where change in route was ne¬ 
cessitated by exigencies of war and 
charterer made every effort to reach 
various shippers to secure their ap¬ 
proval for new route and no shipper 
contacted refused to give consent, 
shippers who neither consented to 
nor ratified the new route could not 
recover for damage to cargo on 
ground of deviation—American To¬ 
bacco Co. v. The Katmgo Hadjipa¬ 
tera, DC NT., 81 F.Supp 438, modi¬ 
fied on other grounds, CA., 194 F 2d 
449, certiorari denied 72 S.Ct 1076, 

343 US. 978, 96 LEd -■. 

Call for sailing orders 
An Italian steamship’s call at Nor- 
.folk, Va, for sailing orders before 
completing contractual voyage from 
New Orleans to England during war 
between England and Germany and 
only a few days before entry into 
war by Italy, consuls of which were 
already refusing to permit Italian 
vessels in port to put to sea, was not 
- unreasonable deviation from voyage 


route, even if ship’s captain did not 
know of imminence of war between 
Italy and England—The San Giusep¬ 
pe, C C.A.Va , 122 F 2d 579. 

63. Philippine.—Compagnie Franco- 
Indochmoise v Deutsch Australis- 
che Dampschiffs Gesellschaft, 36 
Philippine 643—Compagnie de Com¬ 
merce et de Navigation D’Extreme 
Orient v. Hamburg Amerika Pack- 
etfahrt Actien Gesellschaft, 36 
Philippine 590 

64. US —The Indrapura, D C.Or , 
171 F. 929. 

58 C J. p 461 note 97. 

65. U S —The Indrapura, supra. 

58 C.J. p 461 note 98 

66. U S —The Salvore, D.CNY, 52 
F 2d 278, affirmed, C.C.A, 60 F.2d 
683, certiorari denied U. S Steel 
■Products Co v Navigazione Libera 
Tnestina Societa Anomma, 53 S 
Ct 117, 287 US 653, 77 LEd 565 

Departure from route to make re¬ 
pairs see supra subdivision d (3) 
of this section. 

67. U S —Sheldon v. Hamburg 

Amenkamsche Packetfahrt-Actien- 
Gesellschaft, C.C.A.N J., 28 F 2d 

249 

68. N.T —Singer Hosiery Mills of N 
T v. Cunard White Star, Limited, 
102 NY.S 2d 762, 199 Misc. 389. 

58 C.J p 461 note 1. 

Ratification 

Shipper, by attempting to recover 
possession of goods and otherwise 
asserting ownership, did not ratify 
overcarriage of goods which were 
seized under process of Swiss courts 

1015 


when carrier, in violation of bill of 
lading, attempted to deliver goods at 
Geneva instead of Antwerp —The 
Jean Jadot, D C N.T., 14 F.Supp 161. 

69. US.—The Jean Jadot, D.C.N.Y., 

9 F.Supp. 162. 

Delivery to another carrier 

Handing over of cargo by carrier 
after completion of voyage and dis¬ 
charge of cargo at port provided m 
bill of lading to another carrier in¬ 
stead of to the holder of the bill of 
lading on surrender thereof, as re¬ 
quired by contract of carriage, was 
held not “deviation.”—The Jean Ja¬ 
dot, supra. 

70. U S —Shackman v. Cunard 
White Star, D.C.NY., 31 F.Supp. 
948. 

Nondelivery as creating presump¬ 
tion of overcarriage resulting m 
deviation see infra § 154. 

71. U.S.—Sheldon v. Hamburg 

Amenkamsche Packetfahrt-Actien- 
Gesellschaft, C.C.A.N.J, 28 F.2d 
249. 

58 C J p 461 note 2. 

72. U.S—The Chester Valley, C.C.A. 
La, 110 F2d 592. 

58 C.J p 461 note 6. 

73. U.S.—The Chester Valley, supra. 

74. U S —St. Johns N F Shipping 
Corp v. S. A. Companhia Geral, 
etc., N. Y, 44 S.Ct. 30, 263 US 119, 
68 LEd 201. 

58 C J. p 461 note 5. 

75. U.S.—The Margaret Lykes, D C. 
La., 57 F Supp 466—The Velma 
Lykes, DC Tex, 6 F.Supp. 886. 
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as for a deviation if the cargo sustains loss or dam- 
kge by reason of its having been stowed on, rather 
than under, deck 76 However, if a shipper holding 
a clean bill of lading approves and consents to stow¬ 
age on deck, such stowage does not constitute a 
deviation. 77 

h. Mode of Transportation 

Carriage in part by a carrier other than the one 
specified in the contract of carriage may constitute a 
deviation, but carnage In part by rail Is not deviation 
where it is permissible under the contract of shipment. 

Transshipment or forwarding of cargo from a 
certain port by a carrier other than the carrier 
specified in the contract of affreightment may con¬ 
stitute a deviation making the initial carrier liable 
for damage to the cargo while in the hands of the 
connecting carrier. 78 However, carriage in part 
by rail is not deviation where it is permissible un¬ 
der the contract of shipment. 79 

L Towing 

Taking another vessel in tow or being towed, with¬ 
out justifiable cause or excuse or the consent of the 
shipper, constitutes a deviation. 

Taking another vessel in tow, without the con¬ 
sent of the shipper, constitutes deviation, 80 except to 
the extent that towing of another ship is necessary 
to save human life. 81 Permitting the vessel to be 
towed without justifiable cause or excuse also con¬ 
stitutes a deviation. 82 


Contractual permission "to tow and assist vessels 
in all situations” authorizes a ship to go to the as¬ 
sistance of a vessel in distress and tow her to such 
place of safety as, under the circumstances, is most 
reasonably accessible, 88 but such clauses do not jus¬ 
tify the salving vessel in towing the distressed ship 
for an unreasonable distance. 84 

§ 145. Delay 

a. In general 
b Excusable delay 

a. In General 

A carrier of goods by water Is liable for damage to 
cargo resulting from unreasonable delay in the com¬ 
mencement or completion of the voyage. 

In the absence of an agreement to the contrary, 85 
the ship is obligated to sail from the port of loading 
within a reasonable time, 86 although she need not 
sail sooner, 87 and she must prosecute her voyage 
without unnecessary delay. 88 Where the carrier 
unreasonably delays the commencement or ‘comple¬ 
tion of the voyage without legal excuse it may be 
held liable for resultant damage to cargo 89 

Unseaworthiness . The carrier has been held 
liable where the delay m the voyage was occasioned 
by unseaworthiness of the vessel when the voyage 
began. 90 

Waiver of delay. The fact that the cargo owner 
permits goods to be shipped after expiration of the 


76. U.S.—The Margaret Lykes, D.C 

La, 57 F Supp. 466. 

Election of remedies 

(X) Where shipper had knowledge 
of deviation with respect to stow¬ 
age of cargo on deck rather than un¬ 
der, shipper had option of treating 
such breach as a repudiation of the 
contract of carnage or to waive the 
deviation as final repudiation of the 
contract by carrier and treat contract 
as fully subsisting, reserving legal 
right to damages it might subse¬ 
quently sustain by reason of the 
breach—The Margaret Lykes, supra 

(2) Where no loss or injury result¬ 
ed from carrying cargo on deck, 
shipper who had knowledge of such 
deviation and elected to treat the 
contract of carriage as not repudiat¬ 
ed could not claim damages on that 
ground.—The Margaret Lykes, supra 

£oss from fire 

Stowage of cargo was held not dev¬ 
iation where bridge deck space where 
cargo was stowed was watertight 
and suitable, and the cargo was dam¬ 
aged by fire and not by reason of its 
Stowage.—The Salvore, CC.A.NY, 60 
F 2d 683, certiorari denied TJ S Steel 
Products Co. v: Navigazione Libera 


Tnestma Societa Anonima, 53 S Ct 
117, 287 U S 653, 77 L.Ed. 565 

77. U.S.—The Margaret Lykes, D.C 
La,57F.Supp 466. 

78. U.S.—Smith, Kirkpatrick & Co 
v. Colombian S S. Co., CCA.Canal 
Zone, 88 F 2d 392. 

79. N.Y.—Robertson v National SS 
Co, 34 NE 1053, 139 N.Y. 416 

Transshipment by rail held author¬ 
ized 

U S.—Rudy-Patnck Seed Co. v. Koku- 
sai Kisen Kasushiki Kaisha, D C 
NY, 85 F.2d 17. 

80. U.S.—Globe Navigation Co , Ltd 
v. Russ Lumber, etc., Co, D.C.Cal, 
167 F 228. 

81. U.S.—Crocker v. Jackson, D C. 
Mass, 6 F.Cas.No 3,398, 1 Sprague 
141. 

82. U.S.—Charbonnier v. U S, D.C. 
SC., 45 F.2d 166, affirmed, CCA., 
U. S. v. Charbonnier, 45 F2d 174. 
Existence of strike, which had al¬ 
ready begun before the shipowner 
undertook to tow the vessel from one 
port to another, was held not suffi¬ 
cient ground for deviation by towage 
—Charbonnier v. U. S., D C S.C, 45 
F 2d 166, affirmed, C C.A., U. S. v. 
Charbonnier, 45 F 2d 174. 
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83. U S —Morns Beef Co. v. The 
Wells City, N.Y., 61 F. 857, 10 C.C. 
A 123 

58 C.J. p 461 note 10. 

84. U.S.—Schwarzchild v. National 
SS. Co., D C N.Y., 74 F. 257. 

58 C.J. p 461 note 11. 

85. U.S—Armour Grain Co. v. Com- 
pagme General© Transatlantique, 
DC.N.Y, 26 F.2d 739, affirmed, C. 
C.A., 26 F.2d 741. * 

86. U S —Armour Grain Co. v. Com- 
pagnie Generale Transatlantique, 
supra. 

58 C J p 462 note 15. 

Delay as deviation see supra § 144 c. 

87. US —The Esrom, C.C.A.N.Y., 
272 F. 266, certiorari denied 42 S. 
Ct. 47, 257 US. 634, 66 L.Ed. 408 

58 C.J. p 462 note 16 

88. U S —The Caledonia, Mass., 15 
S Ct 537, 157 U S. 124, 39 L Ed. 644. 

58 C.J. p 462 note 17. 

89. U.S—U. S. v. ‘Palmer & Parker 
Co , C.C.A.Mass., 61 F.2d 455. 

58 C.J. p 462 note 19. 

90. U.S—The Plow City, D.C.Pa., 23 
F.Supp. 548. 

58 C.J p 462 note 20. 
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time specified for forwarding them does not show 
waiver of a claim for damage resulting from de¬ 
lay. 91 

b. Excusable Delay 

A carrier of goods by water is not liable for damage 
to cargo resulting from delay for which it was not legally 
responsible or which was permissible under the terms 
of the contract of shipment. 

A carrier of goods by water is not liable for 
damage to cargo resulting from delay for which 
it was not legally responsible 92 Thus, for damage 
to cargo arising from delay due to the condition of 
the weather, and not to any negligence in naviga¬ 
tion, the carrier is not liable. 93 Where damage re¬ 
sults from delay permissible under the terms of the 
contract of shipment, recovery will be denied. 94 

Repairs . Where a seaworthy vessel is so disabled 
in a severe gale as to require her to put into the 
nearest port for repairs, her owners are not liable 
for damage to cargo caused by the necessary delay 
for repairs, 95 if the master was justified in putting 
into the port for repairs, used proper diligence in 
getting repairs made, exerted himself to preserve 
the cargo, under the best advice he could get, and 
was unable to send the cargo forward by another 
vessel; 96 and the owners are not liable even if the 
means used by the master to preserve it, under the 
advice of experienced and competent persons, were 
not the most suitable and well judged. 97 

The vessel will be liable to the shipper for dam¬ 
ages resulting from the decrease in the value of the 
cargo during an unreasonable delay of the voyage 
for repairs, if the vessel was unseaworthy when 
the voyage began. 98 The carrier is liable for delay¬ 
ing longer than was necessary to make proper 


temporary repairs, 99 or for refusing to deliver the 
cargo to the consignee at the port of delay on tender 
of full freight and a general average bond. 1 Where 
a vessel is compelled to lie m a foreign port for a 
long time waiting for means to procure repairs, the 
voyage is in effect broken up, and the disabling of 
the master and mate by sickness from attending to 
the duties of the ship will not exonerate the owner 
from responsibility for the loss of the cargo by 
lack of proper attention. 2 The vessel is not liable 
for delay in the voyage for repairs where the cargo 
did not decrease in value during the delay 3 

§ 146. Discharge of Cargo 

A carrier of goods by water has the duty carefully 
and properly to discharge the cargo and it is liable for 
loss of, or injury to, goods caused by its negligence in 
discharging them 

A carrier of goods by water has the duty prop¬ 
erly and carefully to discharge the cargo, 4 and 
this is its duty under the Carriage of Goods by Sea 
Act, 46 U S.C.A. § 1303. 5 The carrier is liable for 
loss of goods through negligent discharging, 6 such 
as where it fails to exercise due care in discharging 
the cargo to a lighter, 7 and it has been held liable 
for goods destroyed by fire after they were trans¬ 
ferred, preparatory to their delivery, to a float be¬ 
longing to the carrier. 8 However, where the con¬ 
tract of carriage imposes on the shipper the duty 
of discharging the cargo and the furnishing of 
any equipment and facilities necessary therefor the 
shipper, and not the carrier, is liable for any dam¬ 
age caused the cargo thereby. 9 Where consignees, 
although having given notice to the ship that they 
will not receive the cargo because of the unfavor¬ 
able state of the weather, do accept and remove it 


91. U S.—Farr v. Ham S. S. Co., C C 
A N.Y., 121 F.2d 940—Cohn v. XJ. S 
Shipping Board, C C.A Tenn., 20 F 
2d 56—W. E Hedger Transp. Corp. 
v. James Richardson & Sons, D.C 
N.Y., 20 F.Supp. 909. 

58 C.J. p 463 note 31. 

92. U.S.—The Plow City, DC.Pa, 
23 F.Supp. 548. 

58 C.J. p 462 note 21. 

93. Va.—Reed & Rice Co v "Wood, 
120 S.E 874, 138 Va 187. 

58 C.J. p 463 note 30. 

94. U.S —American Steel Co v 
Transmarine Corp., D C.N.Y., 36 F 
2d 246. 

58 C.J. p 462 note 23. 

95. U S.—The -Plow City, D.C.Pa., 23 
FSupp. 548. 

58 C.J. p 462 note 24. 

96. U.S —The Collenberg, N.Y., 1 
Black 170, 17 L Ed. 89. 

58 C.J. p 462 note 25. 


97. U S.—Lawrence v The Lieuten¬ 
ant Admiral Callomberg, D C.N.Y., 
15 F Cas.No 8,139, affirmed, OC., 7 
F Cas No.3,716, 18 How Pr. 141, af¬ 
firmed 1 Black 170, 17 L.Ed. 89. 

98. US —The Plow City, D.C.Pa., 23 
F.Supp 548 

99. US—The Queen, D.C.3ST.Y., 28 
F. 755. 

1 . U S —The Martha, D.C.N Y., 35 F 
313 

2 . US —Phelan v. The Alvarado, D 
C3ST.Y., 19 F Cas.No 11,067. 

3. U.S—The Plow City, D.C.Pa., 23 
F.Supp 548. 

4. US —George F. Pettinos, Inc. v. 
Thos & Jno. Brocklebank, Limited, 
D.C.Pa., 65 F.Supp, 102. 

Duty of carrier as to delivery of car¬ 
go see supra §§ 117-122. 

5. U.S.—The Mormacmar, D.C.N.Y., 
75 F.Supp. 520, motion denied L. W. 
& P. Armstrong, Inc. v. The Mor- 

1917 


macmar, 88 F.Supp 736—Standard 
Oil Co of California v U. S, DC. 
Cal., 59 F.Supp. 100, affirmed, CC 
A., 156 F 2d 312—The Asturias, D. 
C.N.Y., 40 F Supp. 168, affirmed, C. 
C.A., Wessels v. The Asturias, 126 
F.2d 999. 

6 . U.S.—Standard Oil Cd. of Califor¬ 
nia v. U S, DC Cal, 59 F.Supp. 
100, affirmed, CCA., 156 F 2d 312. 

58 C J, p 463 note 32 
ITegligence of carrier held not shown 
U.S.—New England Newspaper Pub 
Co. v. U. S, D C.Mass., 18 F.Supp. 
674. 

7. U.S—The Ogeechee, D C.Pa., 248 
Pa. 803 

58 C.J p 463 note 32 [fJ. 

8 . N.Y—Goold v. Chapin, 20 NY. 
259* 75 Am D. 398—Miller v. Steam 
Nav. Co, 10 N.Y. 431. 

9- U.S—The Vermont, D.C.N. Y., 47 
F.Supp. 877. 
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in part as delivered from the ship, they cannot 
claim indemnity from the ship for injury to the 
cargo by a storm to which it was exposed while in 
conveyance to its place of storage. 10 

Lightermen and stevedores . Where the carrier is 
authorized to employ lightermen for the shipper’s 
account it is not liable for loss caused by their negli¬ 
gence. 11 A stevedore company engaged m dis¬ 
charging cargo from a vessel to a lighter has the 
duty to load the 'cargo on the lighter in a prudent 
manner, 12 and it is liable for injury to, or loss of, 
cargo caused by its negligence m loading the cargo 
on a lighter; 13 and where the officers and members 
of the crew of the vessel do nothing and have no 
responsibility in the discharge of cargo by steve¬ 
dores to a lighter, the vessel is not liable for loss 
of, or damage to, the cargo caused by the negligence 
of the stevedores or those m charge of the lighter. 14 

§ 147. Loss or Injury after Discharge or 
Tender 

The liability of a carrier of goods by water, as such, 
continues until the actual or constructive delivery of the 


goods, even though they have been taken from the ves¬ 
sel, but where the consignee is not present to receive 
the goods as they are unloaded, pursuant to a notice, the 
carrier is liable only as an ordinary bailee for hire or 
warehouseman. 

Although the liability of the carrier, as such, 
terminates on an actual or constructive delivery of 
the goods, 15 it continues until such delivery, even 
though the goods have been taken from the vessel 16 
Thus, a carrier who, without notice to the consignee 
of the arrival of the goods, turns them out on the 
wharf 17 or places them in a public store 18 is liable 
for their subsequent loss, and where a consignee 
presents himself m reasonable time, and at a proper 
place, to receive the goods, or until he has had op¬ 
portunity to do so, there is no ground for reducing 
the liability of the carrier to that of a warehouse¬ 
man, and relieving the carrier from liability for loss 
by fire on the dock. 19 

Where the consignee is not present to receive 
the goods as they are unloaded, pursuant to a no¬ 
tice, 20 or does not remove the goods before the ex¬ 
piration of the free time allowed, 21 the carrier is 
thereafter liable only as an ordinary bailee for hire 


XO. US—The Grafton, DC NY, 10 
PCas No 5,656, Olcott 43, affirmed, 
CC, 10 FCas No 5,655, 1 Blatchf 
173. 

11. La.—Bonura v. United Fruit Co, 
110 So 86, 162 La. 53. 

12. US—The S C. L. No. 9, CC.A 
Pa, 114 F.2d 964 

58 CJ. p 463 note 32 [f] (5) 

Duty to trim load 

A eare-o being loaded on a deck 
lighter should have been trimmed by 
tilstevedoring company, or load¬ 
ing stopped when the lighter began 
to list badly and when the captain 
protested, with, respect to the com¬ 
pany’s liability to the owner of the 
cargo after the lighter capsized.-— 
The S C L. No 9, DC Pa, 37 F.Supp 
3S6, affirmed, CCA., 114 F.2d 064 

13. US—The S. C. L. No. 9, CC.A 
Pa., 114 F 2d 964. 

58 CJ. p 463 note 32 [f] (2), (4). 

liability as matter of law 
Where evidence established that 
capsizing of lighter was due solely 
to negligence of company which load¬ 
ed the lighter with the cargo, liabil¬ 
ity of the company for the resulting 
damages attached as a matter of law. 
—The S. C. L No. 9, C.CAPa, 114 
F 2d 964. 

Notice of improper loading 
Protests of master of lighter to 
foreman of stevedoring company 
against the manner m which lighter 
was being loaded constituted "notice" 
of the fault for which the company 


was responsible and for which it was 
alone answerable on capsizing of the 
lighter as the result of improper 
loading—The S C L No 9, supra 

14. US.—The Teno, CC.ANY., 47 
F 2d 197 

Duty of master of lighter 

Master of lighter receiving cargo 
from steamship has duty of seeing 
that lighter is moved safely and kept 
out of danger—The Teno, supra. 

15. U S —Standard Brands v Nip¬ 
pon Yusen Kaisha, D C Mass , 42 F 
Supp. 43. 

58 C.J. p 464 note 35. 

Discharge at pier or wharf 

Liability as a common carrier ceas- 
; es when the cargo is unladen at a 
j pier or wharf by direction of the 
consignee.—Standard Brands v. Nip¬ 
pon Yusen Kaisha, supra—58 C J. p 
464 note 35 [c]. 

Delivery to lighter 
Where bill of lading provided that 
liability of shipowner should cease 
as soon as goods were free from 
tackles of ship, and the contract con¬ 
templated the discharge of cargo by 
lighters, according to custom, the 
shipowner was not liable for subse¬ 
quent damage to cargo caused when 
lighter sank at moorings—Continen¬ 
tal Ins. Co v. Anchor Line, D.C.NY., 
53 F.2d 1032. 

16. U S.—-Higgins v. Hamburg- 
American Packet Co., N.Y., 145 F. 
24, 76 CCA 24. 

58 CJ. p 464 note 36. 
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17. U S —Dibble v. Morgan, C C Tex , 
7 FCas No 3,881, 1 Woods 406 

58 C J. p 464 note 37. 

18. U.S—The George Skolfteld, DC. 
NY, 4 FCas No 2,155 

19. Conn.—Graves v Hartford, etc , 
Steamboat Co, 38 Conn. 143, 9 Am. 
R. 369 

20. US —The Bellingham, DCNJ, 
49 F 2d 442, reversed m part on 
other grounds, CCA., 57 F2d 1015, 
and affirmed m part A. C Monk & 
Co. v U. S, 57 F2d 1018—Stand¬ 
ard Brands v Nippon Yusen Kai¬ 
sha, D.C Mass , 42 F Supp 43. 

58 C J p 464 note 40 

21. U S —Standard Brands v. East¬ 
ern S S. Lines, CCA.NY, 97 F. 
2d 918. 

Sufficiency of notice 

(1) Where tariff allowed free time 
computed from morning after dis¬ 
charge of freight, and required no¬ 
tice of arrival to be given within 
twenty-four hours, notice given with¬ 
in that time, even if sent before ac¬ 
tual discharge of cargo, was not pre¬ 
mature, but was sufficient to start 
free time running—Standard Brands 
v. Eastern S. S. Lines, supra. 

(2) Fact that notice of arrival of 
shipment erroneously stated date of 
expiration of free time did not ren¬ 
der notice insufficient, where damage 
to shipment occurred subsequent to 
actual expiration of free time, and 
there was nothing to indicate that 
shipment would have been removed 
prior thereto if expiration date had 
been correctly stated —Standard 
Brands v. Eastern S S. Lines, supra. 
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or warehouseman; and, even though the bill of lad¬ 
ing provides that the goods may be placed on the 
wharf or m a warehouse at the sole risk of the con¬ 
signee, 22 the carrier is charged with the duty to take 
ordinary care of the property for a reasonable 
length of time, and not to abandon it, or negligently 
expose it to injury. 23 In such case, the carrier is 
liable as ordinary bailee for hire or warehouseman 
for goods damaged because of its negligence and 
failure to exercise reasonable care to protect them 
from injury, 24 or for goods stolen through negli¬ 
gence, while still in the custody of the owners of 
the ship, after being discharged on a pier, and wait¬ 
ing to be conveyed to the public warehouse by the 
public carman, 25 or after being actually placed m 
the warehouse 26 

The carrier is not liable for a loss of part of the 
cargo on the pier, after actual receipt by the con¬ 
signees of all the cargo shipped, 27 or for a loss 
which would not have occurred except for the negli¬ 
gence of the consignee m failing to remove his 
goods promptly. 28 Failure to give actual notice to 
consignees of the time and place of discharge of 
cargo unloaded at a wharf, other than the vessel’s 
usual wharf, at which the goods, before delivery to 
the consignees, are destroyed by fire, has been held 
not to render the carrier liable for the loss, where 


the consignees, had they received notice, could not 
have removed their goods before the fire, and where 
they took no steps on the faith of the cargo being 
discharged at the usual place. 29 A consignee who 
was misled by the ship’s tally clerk into believing 
that cargo injured on board the ship was not dam¬ 
aged has been held not chargeable with negligence 
in indiscriminately mixing good cargo with dam¬ 
aged cargo, thereby causing injury to the good car* 
go. 39 

§ 148. Proximate Cause 

A carrier liable for loss of, or Injury to, cargo because 
of his delinquency as a carrier is liable for all damages 
proximately resulting therefrom, but a carrier's delin¬ 
quency as a carrier cannot be made a ground of recovery 
for loss of, or injury to, cargo not proximately caused 
thereby. In order that a carrier may be absolved from 
liability for loss on the ground of an excepted peril, the 
excepted peril must have been the proximate cause of the 
loss. 

A carrier liable for loss of, or injury to, cargo 
because of the unseaworthiness of the vessel is lia¬ 
ble for all damages proximately resulting there¬ 
from 31 On the other hand, the nonfulfillment by a 
carrier of all its duty cannot be made a ground of 
recovery if the loss was not proximately due to its 
delinquency as a carrier, 32 such as improper or 


22. TT.S.—Standard Brands v Nippon 
Vusen Kaisha, D.C.Mass T 42 F 
Supp. 43. 

23. U.S—The Bellingham, DCNJ, 
49 F2d 442, reversed m part on 
other grounds, C.C.A, 57 F.2d 1015, 
and affirmed in part A. C Monk & 
Co. v. U S, 57 F2d 1018. 

58 C.J. p 465 note 41. 

24. U.S —Standard Brands v Nippon 

Yusen Kaisha, D.C Mass, 42 F 

Supp. 43 

58 C J. p 465 note 41 [c] 

Goods placed near defective door 

(1) Shipowner who placed cargo 
of tea on floor of storage shed on 
wharf where ship docked, within two 
feet of a door which could not be 
properly closed and under which wa¬ 
ter had leaked on previous occasions, 
was negligent and hence liable to 
consignee for water damage to the 
tea during storm which occurred the 
day after the tea was unloaded.— 
Standard Brands v. Nippon Yusen 
Kaisha, supra. 

(2) Since the damage could have 
been avoided by precautions, the 
shipowner was held not relieved of 
liability on the ground that the dam¬ 
age was caused by an act of God.— 
Standard Brands v. Nippon Yusen 
Kaisha, supra. 

25. U.S.—Unnevehr v. The Hindoo, 
D.C N.Y., 1 F. 627. 


26. U.S—Evans v. New York, etc, 
SS Co, DC.NY, 163 F. 405 

27. US—Dike v Von Lefferl Lah- 
sen, D C N.Y., 7 F.Cas No.3,909. 

58 C J. p 465 note 44. 

28. U.S.— 1 The Bellingham, CCA.N. 
J., 57 F 2d 1015, affirmed in part, 
CCA, A.C Monk & Co v. U. S , 
57 F.2d 1018—Standard Brands v 
Nippon Yusen Kaisha, D C Mass , 
42 F Supp. 43—Smith v. Britain S 
S. Co, DC.NY., 123 F 176. 

Consignee held not negligent 
U S —Standard Brands v. Nippon Yu¬ 
sen Kaisha, D C.Mass, 42 F.Supp. 
43. 

29. U S —Constable v. National SS 
Co, NY, 14 SCt. 1062, 154 U.S. 51, 
38 LEd 903. 

58 C J. p 465 note 45 

30. U.S —Armco Intern Corp. v. 
Reden A/B Disa, CCAN.Y., 151 
F.2d 5 

Inability to prove damage 

Where consignee was not chargea¬ 
ble with negligence m indiscrimi¬ 
nately mixing iron plates dry when 
discharged from vessel with other 
plates wet with acetic acid from 
leaking drum negligently stowed on 
top of them, ocean carrier could not 
shift to consignee any part of liabil¬ 
ity for damage to plates which were 
dry when discharged, because of in¬ 
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ability to prove what part of damage 
was caused by any negligence of con¬ 
signee.—Armco Intern. Corp. v. Red- 
eri A/B Disa, supra 

31. U S —Republic of France v 
French Overseas Corporation, N.Y, 
48 S.Ct. 516, 277 US. 323, 72 L.Ed 
901. 

Entrance of water into ship 

The fact that water entering ship 
because of unseaworthmess carried 
zinc concentrate stowed xn hold to 
bilges, clogged the rose-box and put 
pumps out of action was not so un¬ 
expected a consequence of original 
entrance of the water, regardless of 
whether zinc concentrate was ill or 
well stowed, as to warrant limiting 
ship’s liability to cargo damage that 
would have occurred had pumps been 
working.—Edmond Weil, Inc., v 
American West African Line, CCA 
N.Y., 147 F 2d 363. 

32. US—The Yungay, DCN.Y., 58 
F 2d 352—Hartford & New York 
Transp. Co. v. Rogers & Hubbard 
Co„ C.C.AConn., 47 F.2d 189, cer¬ 
tiorari denied Rogers & Hubbard 
v. Hartford & New York Transp. 
Co., 51 SCt. 483, 283 U S. 835, 75 L. 
Ed. 1446. 

Mich.—Thunder Bay Quarries Co. v. 
Pollard, 3 N.W.2d 316, 301 Mich. 
388. 

58 C.J. p 466 note 48. 
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negligent stowage, 33 overloading, 34 rough or other 
improper handling, 35 or unseaworthiness. 36 How¬ 
ever, it is not sufficient to exonerate the carrier that 
the loss might have otherwise occurred. 37 If the 
vessel was not sufficiently seaworthy to withstand 
a storm of ordinary intensity the fact that the par¬ 
ticular storm which caused the cargo loss was of 
unusual intensity or extraordinary violence will not 
relieve the carrier from liability for cargo loss 38 

In order that a carrier may be absolved from lia¬ 
bility for loss on the ground of one of the excepted 
perils, it must have been the proximate cause. If 
human agency or fault or some other not excepted 
cause has intervened, he is not as a general rule 
excused, 39 and where, although a peril of the sea 
has arisen, the damage might have been avoided 
by the use of ordinary care and diligence on the part 
of the ship, the negligence, and not the peril of the 
seas, is then considered the proximate cause of the 


loss. 49 However, while it is competent for the car¬ 
rier to show that the loss was m fact occasioned 
by the excepted perils, and not by the unseaworthi¬ 
ness of the boat, and would have happened if that 
defect had not existed, a delinquency which might 
have contributed to the disaster occasioning the 
loss, or negligence or carelessness at the time of its 
| occurrence which might have had an agency m 
producing it, will render him liable. 41 If the loss 
might have happened without the carrier's fault, 
this does not excuse him, 42 but if it must have 
happened without his fault, he is absolved. 43 

Although the carrier may have been derelict in 
his duty, if the proximate cause of the loss is at¬ 
tributable to the shipper 44 or to the consignee, 45 the 
carrier is not liable. A vessel has been held not 
liable for the loss of cargo it was required to jetti¬ 
son because of the unseaworthiness of another ves¬ 
sel. 46 


Insufficient crew and equipment 

Fact that vessel lacked one oiler 
and that fog whistle could not be 
blown when it started is immaterial 
with respect to liability for cargo 
loss, where there was no causal con¬ 
nection between these matters and 
vessel’s stranding—The Tungay, D 
C.N.Y., 58 F.2d 352. 

Negligence in routing 
Negligence, if any, of forwarding 
agent of purchaser of cargo in ac¬ 
cepting bill of lading calling for dis¬ 
charge of shipment at New York in¬ 
stead of Boston, in absence of any 
causal connection between such neg¬ 
ligence and water damage to cargo, 
afforded no ground for recovery by 
purchaser against forwarding agent 
—J C Penney Co. v. The American 
Exp. Co, DCN.Y., 102 FSupp. 742. 

33. U.S.—The Chester Valley, C.C.A. 
La., 110 F 2d 592 

58 CJ. p 451 note 20, p 466 note 48 
W (1), [b] (2). 

34. U.S—The Naples Maru, D.C.N 
Y., 20 FSupp. 258, modified on oth¬ 
er grounds, C.C.A., Philippine Sug¬ 
ar Centrals Agency v. Kokusai Kis- 
en Kabushiki Kaisha, 106 F 2d 32— 
The Glasgow Maru, D.C.N.Y., 19 F. 
Supp 530, reversed on other 
grounds, CCA, Warner Barnes & 
Co. v. Kokosai Kisen Kabushiki 
Kaisha, 102 F2d 450, modified on 
other grounds 103 F.2d 430. 

Deck stowage at shipper's risk 
Where wool, carried pursuant to 
contract for on-deck stowage at ship¬ 
per’s risk, was wet by sea water and 
ratra, <but the wool was raised at least 
three feet above deck, there was no 
causal connection between such wet¬ 
ting and alleged overloading of ves¬ 
sel.—The Idefjord, D.C.N.Y., 31 F 
Supp. 667, reversed on other grounds. 


CCA, 114 F 2d 262, certiorari denied 
Den Norske Amerikalmje, A/S v Blu- 
menthal Import Corp., 61 S.Ct 175, 
311 U.S 707, 85 DEd 459 
Overloading held proximate cause 
U.S —Interlake Iron Corp. v. Gart- 
land S. S. Co., C.C A Mich, 121 F. 
2d 267, certiorari denied Gartland 
S S Co v Interlake Iron Corp , 62 
SCt 181, 314 U.S. 681, 86 L Ed 545. 

35. U.S,—S. L. Shepard & Co v. Ag- 
wilines, Inc, DCS.C, 39 FSupp 
528, reversed on other grounds, C 
C.A, 130 F 2d 67. 

36. U S —May v. Hamburg-Ameri- 
kanische Packetfahrt Aktiengesell- 
schaft, N.Y., 54 SCt. 162, 290 US 
333, 78 LBd 348. 

58 C.J. p 466 note 48 [b] (1). 
Displacement of contract of af¬ 
freightment 

Unseaworthiness displaces contract 
of affreightment only in so far as 
damage is caused by unseaworthi¬ 
ness—Republic of France v French 
Overseas Corporation, NY., 48 S.Ct 
516, 277 U.S. 323, 72 L.Ed 901—Amer¬ 
ican Finance & Commerce Co. v. U 
S , D C.Cal , 55 F 2d 725. 
Unseaworthiness held proximate 
cause 

U.S.— 1 The Mary M., D.C.N.Y, 73 F 
Supp 674. 

58 CJ. p 466 note 48 [c] (1). 

37. N.C.—Gardner v. Smallwood, 3 
N.C. 349. 

58 C J. p 451 note 21. 

Subsequent catastrophic storm 
Where structure of ship and char¬ 
acter of cargo required that cargo 
be made fast against all but most un¬ 
expected and catastrophic storms, 
and cargo began to break loose be¬ 
fore storm had attained wind force 
of fifty miles per hour, it was imraa- 
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tenal with respect to liability for 
cargo damage that storm later reach¬ 
ed catastrophic proportions —Ed¬ 
mond Weil, Inc, v American West 
African Line, C.C.A.NY, 147 F 2d 
363 

38. US —Atlantic Transport Co. of 
West Virginia v. Rosenberg Bros 
& Co, C C.A Cal, 34 F 2d 843—The 
Anastasia, DC.Va, 11 FSupp. 314, 
remanded, C C.A., Southern Transp. 
Co. v. Knickerbocker Fuel Co., 79 
F.2d 1011, 

39. Ark—Packard v. Taylor, 35 Ark. 
402, 37 Am.R. 37. 

58 C.J. p 465 note 46. 

40. U S —The Olga S , C.C.A La , 25 
F 2d 229. 

58 C.J p 466 note 47. 

41. Mo —Collier v Valentine, 11 Mo. 
299, 49 AmD 81 

58 C.J. p 466 note 51. 

42. Mo.—Hill v. Sturgeon, 28 Mo. 
323—Collier v Valentine, 11 Mo. 
299, 49 AmD. 81. 

43. N C —Gardner v. Smallwood, 3 
N.C. 349. 

44. U.S.— 1 The M- C. Currie, D.C.N.Y., 
132 F 125. 

58 C.J. p 466 note 49 

45. La.—Northern v. Williams, 6 La. 
Ann. 578. 

46. U.S.— 1 The Mary M, D C N.Y., 73 
F.Supp. 674. 

Barge 

Where careening of unseaworthy 
barge caused barge alongside to list 
to port, making it necessary to jet¬ 
tison a portion of cargo of molasses 
of second barge, the proximate cause 
for jettison of cargo was the unsea¬ 
worthiness of the first barge.—The 
Mary M., supra. 
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Deviation It has been held that a voluntary and 
wrongful deviation renders the ship or carrier lia¬ 
ble for subsequent loss irrespective of whether the 
deviation was the proximate cause of such subse¬ 
quent loss, 47 but it has also been held that the vessel 
is not liable for loss or damage which must equally 
have occurred even if there had been no deviation. 45 

§ 149. Duties of Carrier after Disaster or In¬ 
jury to Cargo 

a. In general 

b. Sale of cargo 

a. In General 

After a vessel is wrecked, stranded, disabled, or in¬ 
jured, the carrier is required to take ail possible care 
of the cargo and is responsible for damage thereto which 
could have been prevented by reasonable diligence and 
prudence. 

After a vessel is wrecked, stranded, disabled, or 
injured, the master is still under obligation to take 
all possible care of the goods, and he is bound to 
show that human diligence, skill, or care could not 
save the property from being lost by the disaster. 49 
So, after a shipment has been overtaken by a storm 
that may be properly classed as an act of God, 
it is the duty of the carrier to exercise at least rea¬ 
sonable diligence m endeavoring to save the ship¬ 
ment and prevent further loss. 50 As the master 
of a vessel is quasi agent for 'both parties, owner 
or consignee of the cargo and the owner of the ves¬ 
sel, in respect of the cargo found in a perishable 
condition on board the ship, his acts, honestly put 
forth in an emergency, even if not the most suitable 
and well judged, with the intent to the best interests 
of all concerned are to be indulgently considered, 51 
and, thus, a master is not negligent so as to render 
the vessel liable for damages to the cargo if, in 
preserving the cargo after damage by storm, he 
pursues the course deemed most expedient in the 
exercise of a sound discretion. 62 


b. Sale of Cargo 

A carrier of goods by water may sell damaged cargo 
for the good of the cargo and the ship, on the shipper's 
refusal to receive the cargo or where the carrier is un¬ 
able to communicate with the owner of the damaged 
cargo; but it is not entitled to sell damaged cargo, with¬ 
out notice to the owner or shipper, when there is time 
and means for communicating with him. 

Where a cargo of goods is in part damaged, the 
master may sell it for the good of the cargo and 
the ship, on the shipper’s refusal to receive it, 53 and 
the same rule applies where the master attempts 
to communicate with the owner of the damaged car¬ 
go and receives no reply. 54 However, the master 
has no authority to sell damaged cargo, without 
notice to the owner or shipper, when there is 
abundant time and means for communicating with 
him, 55 and such a sale is a conversion of the 
goods 56 Where a cargo of goods is m part dam¬ 
aged, it is the duty of the master and not of the 
consignee to separate the goods for auction sale. 57 

§ 150. Actions for Damages 

a. In general 

b. Defenses 

a. In General 

Where there is a loss of, or injury to, cargo, the 
shipper ordinarily has the choice of suing the carrier 
by water on the contract or in tort. Suit must be brought 
within the time limited by statute or by a valid provi¬ 
sion of the contract of carnage. 

In accordance with the general rule as to actions 
against carriers, as discussed in Actions § 49 e 
(4), where there is a loss of, or injury to, cargo, 
the shipper ordinarily has the choice of suing the 
carrier by water on the contract 58 or in tort for 
breach of the duty imposed by law. 59 A shipper 
suing for loss from deviation, even though it con¬ 
stitutes a conversion, must either rescind the con¬ 
tract and sue for the value of the goods 60 or sue 
for damages for the breach of the contract of 


47. U.S—The Ida, D.CN.Y., 6 F. 
Supp. 992 

58 C J p 455 note 90. 

Liability of carrier for fire damage 
after deviation see supra § 129. 

48. U.S —The San Giuseppe, C C.A 
Va., 122 F.2d 579. 

48. U.S—U, S. v. Los Angeles Soap 
Co., C.C.A Cal, 83 F.2d 875. 

58 C.J. p 466 note 54. 

50. U.S—McNeil Higgins Co. v. Old 
Dominion SS. Co. f Ill,, 235 F. 854, 
149 C.CA. 166. 

51. U.S—De Bruns v. Lawrence, C. 
C.NY., 7 F.Cas No.3,716, 18 How 
Pr. 141, affirmed 1 Black 170, 17 
L.E<L 89. 

52. U.S —Soule v. Rodocanachi, D.C. 


La, 22 F Gas No 13,178, Newb Adm 
504. 

58 C.J. p 467 note 57. 

53. U.S—The Brewster, D.C.Cal, 95 
F 1000. 

Right of master to dispose of cargo 
in general see supra § 66. 

Cash, sale 

Where carrier by water was re¬ 
quired to sell perishable goods be¬ 
cause of nonarrival of bill of lad¬ 
ing, it had no authority to sell the 
goods on credit, and was required 
to account to shipper as if it had 
received the cash value of the goods 
—Merchants' & Miners’ Transp. Co 
v. Branch, CC.A.Va, 282 F. 494. 

54. U.S—Astsnip v. Lewy, D.ClN.Y, 
19 F. 536. 


Philippine—Compagnie de Commerce 
v. Hamburg Amerika, etc., 36 Phil¬ 
ippine 590 

55. U S —Astsrup v. Lewy, D C.N. Y 
19 F. 536. 

50. U.S.—The Joshua Barker, D.C 
N.Y., 13 FCas.No.7,547, Abb.Adm 
215. 

57. US—The Columbus, DCN.Y, 
6 F.Cas.No.3,041, Abb Adm. 37. 

58. U.S —The Pacific Spruce, D C. 
Wash., 1 F.Supp 593. 

58 C J. p 470 note 37. 

59. US.—The Pacific Spruce, supra 
58 C J. p 470 note 38. 

60. U.S—Western Lumber Mfg Co. 
V. U. S, D.C Cal, 9 F.2d 1004. 
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carriage, 61 and he cannot do both 62 For a wrong¬ 
ful conversion of the goods carried trover may be 
maintained against the owners of the vessel. 63 

Cross libel. On a libel by the carrier to recover, 
under the bills of lading, charges incurred in re¬ 
conditioning goods alleged to have been damaged 
without fault on the part of the carrier, the shipper 
by cross bill may sue the carrier for any breach of 
contract by it; 64 and, if the shipper has delivered 
the bills of lading to the consignee, he may maintain 
such cross bill, on his filing an instrument executed 
by the consignee authorizing or ratifying the suit 
against the carrier. 65 

Jurisdiction . A statutory provision authorizing 
persons having claims against vessels to commence 
proceedings against the vessels themselves instead 
of against the owners gives a state court jurisdiction 
of an action against a vessel for loss caused by 
its negligent management although it is owed by 
persons residing outside the state. 66 A statute pro¬ 
viding for a proceeding in rem against vessels '‘nav¬ 
igating the waters of” the state applies to vessels 
passing to and from the ports of other states 
through and across the waters of the state. 67 

Conditions precedent. Where the suit is for goods 
which were so damaged as to be valueless and un¬ 
salable, the shipper is not bound to send them to 
auction to be sold, as a prerequisite to his right of 
action. 68 The fact that the owner of the vessel may 
compel the crew to make good from their wages a 
loss or damage to the cargo caused by their miscon¬ 
duct and negligence does not render it necessary 


[ that the shipper in bringing an action on the case 
against the owner for the loss should give notice 
of such damages previous to the discharge of the 
crew. 69 

A statutory requirement that a claim for damage 
to goods shall be made within a specified time after 
receipt of the goods does not apply where the goods 
are not delivered by the carrier m pursuance of the 
contract of carriage but are recovered by the cargo 
owner from a wreck of the vessel in an effort to 
save his property from total loss, 70 and even where 
such a statute does apply, failure to give notice does 
not bar an action by the shipper or an insurer sub¬ 
rogated to his rights 71 Where goods have been 
insured it is not a condition precedent to a suit, aft¬ 
er an unjustified deviation by the ship, that the 
shipper shall have been deprived of his right against 
insurer. 72 

Accrual of right of action . A shipper’s right of 
action for cargo wrongfully unloaded by the vessel 
before departure from the port and destroyed or 
damaged after unloading accrues at the time of 
the loss or damage, 73 and not at the time of the 
arrival of the vessel at its destination. 74 

Time to sue; laches. On the destruction of car¬ 
go the owner thereof may sue at once for the loss 
of the goods 75 or he may wait until a reasonable 
time for performance has elapsed. 76 Where the 
time for bringing suit for loss of, or injury to, 
cargo is limited by statute or by a valid provision 
of the contract of carriage, it must be brought with¬ 
in such time. 77 In the absence of such limitation, 


61. U.S.—-Western Lumber Mfg. Co 
v TJ. S, supra 

62. US.—Western Lumber Mfg. Co 
v. U. S f supra. 

63. U.S—Taylor v. Brig-ham, CC 
Ga., 23 P.Cas No 13,781, 3 Woods 
377. 

64. US—U S. v. TT. S Steel Prod¬ 
ucts Co., DON'T., 27 F.2d 547. 

Cross libel m general see Admiralty 

§ 88 . 

65. U.S—U. S v. U S Steel -Prod¬ 
ucts Co, DC.N.Y., 27 F 2d 547 

66. Mo—Yore v. The C. Bealer, 26 
Mo 426. 

Jurisdiction m admiralty see Admir¬ 
alty § 30 

Power of states with respect to mar¬ 
itime law generally see Admiralty 
§ 6 . 

Jurisdiction in actions against car¬ 
riers generally for loss of, or in¬ 
jury to, goods see Carriers & 246. 

67. Wis—The Sultana v. Chapman, 

5 Wis. 454. I 


68. La—Elkin v Xew York, etc., 
SS Co., 14 La Ann. 647. 

Conditions precedent to action 
against carrier for loss of, or in¬ 
jury to, goods generally see Car¬ 
riers § 247. 

Sale of damaged cargo in general see 
supra § 149 

69. N.Y.—SchiefEelm v. Harvey, 
AnthN.P. 76. 

70. Philippine—Roldan v. Ponzo, 37 
Philippine 285. 

71. N Y —Fire Ass’n of Philadelphia 
v. Isbrandtsen, 103 N.Y.S.2d 118, 
199 Misc. 257. 

72. U.S.—Rosenberg v. U S. Ship¬ 
ping Board Emergency Fleet Corp., 
B.CCal., 7 F.2d 893, affirmed, C.C 
A., U S. Shipping Board Emer¬ 
gency Fleet Corp. v. Rosenberg, 
12 F.2d 721, reversed on other 
grounds 48 S.Ct 256, 276 U.S. 202, 
72 L Ed 531—The Citta di Messina, 
D.C.N.Y, 169 F 472. 

73. U.S.—The Elvaston, C.C A La , 
279 F. 935. 


74. US —The Elvaston, supra. 

75. NY—Aristo Hosiery Co v. At¬ 
lantic Coast Line R Co , 221 N.Y S 
298, 129 Misc 305 

76. N.Y.—Aristo Hosiery Co. v. At¬ 
lantic Coast Line R. Co., supra. 

77. U.S —Potter v. North German 
Lloyd, DC Cal., 50 F.Supp 173— 
The Kermit, D.C.Cal, 6 F Supp. 113, 
affirmed, CCA, 76 F.2d 363, cer¬ 
tiorari denied Lambom v. Ameri¬ 
can Ship & Commerce Nav. Corpo¬ 
ration, 56 S.Ct. 93, 296 U.S 581, 
80 L Ed. 411. 

N.Y.—Singer Hosiery Mills of N. Y 
v. Cunard White Star, Limited, 102 
N.Y.S.2d 762, 199 Mist 389. 

58 C.J p 472 note 75 

Limitations and laches to suit m ad¬ 
miralty generally see Admiralty § 
87. 

Application of general statutes of 
limitation to actions against car¬ 
riers see Limitations of Actions § 
48. 
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the suit or libel must be brought within a rea¬ 
sonable time after the loss or damage has occurred 
or the right of action has accrued, 78 otherwise it 
may, under the circumstances, be barred by lach¬ 
es ,* 79 and, unless circumstances showing laches have 
intervened, a libel for damages to the cargo may 
be filed even after the vessel has made one or two 
voyages subsequent to the injury being received. 80 
The limitation prescribed by the Interstate Com¬ 
merce Act for actions for damages to interstate 
shipments does not apply to a shipment entirely by 
water from a point within a state to a foreign 
port, 81 but a prescription of a state law in respect 
of an action by or against common carriers for loss 
of, or damage to, shipments of freight applies in 
case of loss while freight is still aboard the vessel 
after reaching a state harbor, 82 

b. Defenses 

In the absence of a contract provision to the contrary, 
it is not a defense to an action for a loss of, or injury 
to, cargo that the goods were insured and that the insur¬ 
ance has been paid. 

In the absence of a provision in the contract or 
bill of lading giving the carrier the benefit of the 
shipper's insurance, it is no defense to an action for 
loss of, or injury to, cargo, that the goods were in¬ 
sured and that the insurance has been paid, 83 or 
that the insurer has made a loan to the cargo own¬ 
er, 84 even though it does not appear from the plead¬ 
ings or evidence that the suit is brought by the di¬ 
rection or for the benefit of insurers. 85 

Where a disaster happens to a cargo m con¬ 
sequence of a peril or accident not within the ex¬ 
ceptions in the bill of lading, a mere acceptance 


of the goods by the owner, at the place of the 
disaster or an intermediate port, is no defense to 
his action for damage to the goods, 86 unless it ap¬ 
pears that the acceptance was intended as a dis¬ 
charge of the vessel and her owner from any further 
responsibility; 87 but where a ship is detained and 
her cargo damaged before she proceeds, although 
she subsequently delivers it to the consignees, a 
shipper cannot, without rescinding the contract, sus¬ 
tain a libel in rem for a breach of the bill of lad¬ 
ing, until the term for the performance of the 
contract has expired. 88 

It is no defense to an action in the name of the 
owner of the vessel for damage to the cargo that 
he is doing business under a fictitious or trade name 
and that the contracts of affreightment are made m 
such name 89 Where loss occurs due to a combina¬ 
tion of facts arising from particularities or peculi¬ 
arities of the ship's construction in combination with 
the cargo carried, it is not a sufficient defense 
that the carrier was ignorant as to such matters, 90 
since the carrier must be held to familiarity with 
the particular construction and design of the ship 
and its apparatus, and with the characteristics and 
effect of the cargoes which the vessel carries. 91 
The fact that other persons may have equitable 
claims to the damages has been held not to be a 
defense. 92 

Release . An agreement by the shipper to indem¬ 
nify the carrier on a redelivery of the goods to 
the shipper, 93 or on a refund of freight to the 
shipper 94 will not be construed to amount to a re¬ 
lease of the carrier from existing breaches, unless 
the intent to do so is apparent. 95 


78. U S.—The President Polk, C.C. A 
N.T, 43 F 2d 695. 

58 C J. p 472 note 76. 

79. US—The Kermit, C C ACal, 76 
F2d 363, certiorari denied Lamborn 
v American Ship & Commerce Nav 
Corporation, 56 S Ct. 93, 296 U.S 
581, 80 LEd 411—The Mar Medi- 
terraneo, DC La, 13 FSupp. 860 

N T.—Continental Leather Co. v Liv¬ 
erpool, Brazil & River Plate Steam 
Nav. Co. f 255 1ST Y.S. 4, 234 App.Div. 
386, affirmed 182 INTEL 207, 259 N 
Y. 621, certiorari denied Continen¬ 
tal Leather Co. v. Lamport & Holt, 
53 S.Ct 91, 287 U.S. 644, 77 LEd 
557. 

58 CJ. p 472 note 77. 

80. U.S.—Knox v The Ninetta, D C 
Pa., 14 F.Cas.No.7,912, Crabbe 534, 
5 Pa L.X 33. 

81. La.—Klopstock v. United Fruit 
Co, 131 So. 25, 171 La 296 

82. La—-Klopstock v. United Fruit 
Co, supra. 

68 C X p 472 note 82. 


83. U.S ■—Sorenson v Boston Ins I 
Co, C.CAMd, 20 F2d 640, certio¬ 
rari denied 48 S Ct 116, 275 U.S 
555, 72 LEd 423 

58 C J p 471 note 63 

Defenses in action against carrier in 
general see Carriers § 245 

Insurance as affecting right to sue 
see infra § 151. 

84. US—The Plow City, CCAPa, 
122 F 2d 816, certiorari denied Plow 
City S S. Co. v. Texas Gulf Sul¬ 
phur Co, 62 SCt 579, 315 US. 798, 
86 LEd 1199—Wittig v. Canada 
S S Lines, DCN.T., 59 F 2d 428. 

58 C.X p 471 note 64 

85. U S.—Steamship Wellesley Co v. 
Hooper, Cal, 185 F. 733, 108 CC.A 
71—Stockton Milling Co v. Califor¬ 
nia Nav., etc, Co., D.C Cal, 165 F. 
356, affirmed 184 F. 369, 1G7 C.C.A- 
46. 

86. NY.—Home Ins Co. v Western 
Transp. Co., 51 NY 93. 
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87. U S —The Eva D Rose, D C N.C, 
153 F 912, affirmed 166 F 101, 92 
C C.A. 85 

58 C J p 471 note 59 

88. U S —Jones v The Floating Ze¬ 
phyr, CCPa, 13 F.Cas.No 7,462 

89. US—The Nonpariel, D.C.N.Y, 
149 F 521 

90. US—The Bill, D.CMd, 47 F. 
Supp. 969, affirmed, CCA, Lorent- 
zen v. Brazil Oiticica, Inc, 145 F2d 
470 

91. US.—The Bill, D.CMd, 47 F 
Supp. 969, affirmed Lorentzen v 
Brazil Oiticica, Inc, CCA, 145 F. 
2d 470. 

92. U S.—The Nichiyo Maru, CCA 
Md, 89 F 2d 539. 

93. U S —Transmarine Corp. v Lev¬ 
itt, CC.AN.Y, 25 F.2d 275. 

94. U S.—Transmarine Corp. v. Lev¬ 
itt, supra. 

95. U S —Transmarine Corp v. Lev¬ 
itt, supra. 
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§ 151., -Persons Entitled to Size 

An action for damages for loss of, or injury to, cargo 
shipped on board a vessel may be maintained by the 
owner of the cargo. 

An action for damages for loss of, or injury to, 
cargo shipped on board a vessel may be maintained 
by the owner of the cargo. 96 It has been held that 
anyone who has a special property or interest in 
the goods shipped, or a beneficial interest in the per¬ 
formance of the contract, may maintain an action 
for their loss or injury, 97 but one who purchased 
cargo ex dock without a transfer of the bill of 
lading was held not to have sufficient interest in the 
cargo to maintain an action for damage to the 
cargo while on the vessel. 98 

The fact that the cargo owner has recovered for 
the loss from an insurance company does not bar 
him from maintaining the suit as the real party in 
interest 99 If the loss has been paid by the insurer, 
the suit may be maintained in the name of the own¬ 
er for the benefit of the insurer, 1 or m the name 
of the insurance company which has paid the loss 
or accepted an abandonment; 2 and where, by ar¬ 
rangement therein, the payment by the insurer is 


only in the nature of a loan, the owner may sue for 
the benefit of the insurer, although the bill of lad¬ 
ing provides that the carrier shall have the benefit 
of any insurance effected by the shipper. 3 

Agent of owner. In admiralty the agent of an 
absent owner of a cargo may libel in his own name 
his principal’s right of action, 4 or he may libel m 
the name of his principal. 5 

Consignor . A consignor of goods may recover 
for the loss thereof, or injury thereto, which oc¬ 
curs while the title to the goods remains in him, 6 
as where the consignee refuses to receive them 7 
It has been held that the consignor cannot recover 
damages caused after he has parted with title to 
the goods, 8 as where he has indorsed the bill of lad¬ 
ing to another, 9 unless the indorsee authorizes the 
suit 10 On the other hand, it has been held that 
the consignor may maintain the action irrespective 
of the question of ownership where he made the 
contract of shipment with the carrier, 11 where the 
suit is for the benefit of the consignee, 12 or where 
he has borne the loss resulting from the damage 
to the cargo. 13 Where the title to the goods, on 


96. US —The West Kebar, D.CNY., 
53 F.Supp. 763, amended on other 
grounds 53 FSupp. 766, reversed 
on other grounds, CCA., Edmond 
Weil Co. v American West Afri¬ 
can Line, X47 F.2d 363. 

58 C.J. p 467 note 66. 

Persons entitled to sue carrier for 
loss of, or injury to, goods gen¬ 
erally see Carriers 5 249. 

Estoppel to claim sale 

Where contract of sale of electric 
motor was entered into between 
plaintiff and third party, and the 
third party did not accept the motor, 
and it was damaged while being 
transported back by defendant car¬ 
rier, and the parties to the contract 
closed their mutual dealings on the 
basis that no sale had taken place, 
they were estopped as between them¬ 
selves to assert an actual sale, and 
of course estopped from asserting it 
as against any one else, and the de¬ 
fendant must respond to plaintiff for 
the injury done—Gray & Barash v. 
Puget Sound Nav Co, 203 P. 975, 
118 Wash. 376. 

97. U S —Perry v. Bangs, D.CNY, 
19 F.Cas.No 11,013. 

58 C J. p 468 note 87. 

98. U.S —Firestone Plantations Co 

v. Pan Atlantic S. S. Corp., D C.3ST. 
Y., 77 FSupp. 401. * 

99. U.S.—The Plow City, CCA Pa, 
12f2 F.2d 816, certiorari denied 
iPlow City S. S. Co v. Texas Gulf 
Sulphur Co, 62 S.Ct 579, 315 U.S 
798, 86 LEd. 1199-—Wittig v. Can¬ 


ada S. S. Lines, DCN.Y, 59 F 2d 
428 

1. US —The Ft. Gaines, D C Md , 
24 F 2d 849, affirmed, CCA., Fed¬ 
eral Forwarding Co. v. Lanasa, 32 
F.2d 164. 

58 C J. p 467 note 68. 

2. US —The Keokuk, D C.Wis., 14 F 
Cas.No 7,721, 1 Biss. 522 

3. US —Luckenbach v. W. J. McCa- 
han Sugar Refining Co, N.Y., 39 S 
Ct. 53, 248 US. 139, 63 L.Ed 170, 
1 A.L R. 1522 

Contract or bill of lading requiring 
shipper to insure or giving carrier 
benefit of insurance generally see 
supra § 133. 

4. U.S.—Houseman v. The North 
Carolina, Fla., 15 Pet. 40, 10 LEd 
653. 

58 C.J. p 468 note 72. 

5. U.S.—Houseman v. The North 
Carolina, supra 

6. U.S.—Transmarine Corp, v. Lev¬ 
itt, C C.A.N.Y., 25 F 2d 275—The W 
Ferdinand Armstrong, D.C.N Y., 69 
FSupp. 824. 

Title restored to consignor 
Where shipper paid return freight 
charges and also charges for dis¬ 
charging cargo, wharfage, and stor¬ 
age, consignees surrendered bills of 
lading to shipper and assigned to 
shipper all their right, title, and in¬ 
terest in cargo, and on surrender of 
bills of lading to shipowner cargo 
was delivered to shipper, full title to 
cargo was restored to shipper, and 
shipper was entitled to sue as "real 
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party m interest” for breach of con¬ 
tract to carry cargo to a foreign port, 
and consignees had no interest m the 
controversy.—The Wildwood, D.C. 
Wash, 41 FSupp 956, reversed on 
other grounds, CCA., 133 F 2d 765, 
certiorari denied Amtorg Trading 
Corp v. American S. S. Corp, 63 S. 
Ct. 1436, 319 US 771, 87 LEd 1719. 
Denial of interest 
A shipowner who by negotiations, 
notices, and demands has recognized 
the shipper as the real party m in¬ 
terest may be precluded from deny¬ 
ing that he is the real party in in¬ 
terest.—The Wildwood, D.C.Wash , 41 
F Supp. 956, reversed on other 
grounds, CCA, 133 F.2d 765, certio¬ 
rari denied Amtorg Trading Corp. v. 
American S S. Corp., 63 S Ct. 1436, 
319 U.S. 771, 87 L.Ed. 1719. 

7. U.S—Armco Intern. Corp. v. Red- 
eri A/B Disa, C.CAN.Y, 151 F.2d 
5—Transmarine Corp. v. Levitt, C. 
C.A.N.Y., 25 F.2d 275. 

8. U.S —U. S v. U. S Steel Products 
Co., D.C.N.Y., 27 F.2d 547. 

9. U.S—Aunt Jemima Mills Co v. 
Lloyd Royal Beige, C.CA.N.Y, 34 
F 2d 120. 

10. U.S.—Aunt Jemima Mills Co. v. 
Lloyd Royal Beige, supra 

11. U S —The City of Brunswick, D. 
C.Mass., 6 F.Supp. 597. 

12. U.S.—The City of Brunswick, 
supra. 

13. U.S.—Wayne v. Inland Water¬ 
ways Corp, D.C.I11., 92 F.Supp 276. 
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delivery thereof to the vessel for transportation, 
passes to a firm consisting of the consignor and 
consignee, the consignor may sue as the trustee of 
an express trust 14 

Consignee . Where the consignee is the owner of 
the cargo, he may sue for its loss or injury 15 and 
he may maintain an action against the carrier for 
breach of the contract of carriage. 16 The con¬ 
signee may maintain a suit against the vessel for 
damages to the goods, although no bill of lading 
was executed, 3 7 and may maintain an action against 
the owners of a vessel, which collided with the ves¬ 
sel on which his goods were shipped, for the loss 
sustained by reason of the collision, 18 and it is no 
bar to such action that an action m rem, by the 
consignee, is pending in another district against 
the vessel. 19 A consignee who does not have title 
to the goods but who has made advances to the 
owner has been held to have sufficient interest in the 
cargo to maintain an action against the carrier for 
injury to the cargo. 20 

Holder of bill of lading. A lawful holder of a 
bill of lading for the goods issued by the carrier may 
sue for the loss thereof, or injury thereto,* 21 and 
where the consignor indorses the bill of lading to 
another the indorsee may sue in his own name. 22 
The indorsee may libel the vessel on which the 
goods are shipped for their loss or injury 23 al¬ 
though he is but the agent or trustee of the goods 
for others. 24 Where a general bill of lading is 
given, but separate bills are delivered to the owners 
of the cargo for their respective portions, the several 
holders thereof may libel the vessel for damages 
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to the cargo, although the consignment is to one 
party in bulk. 25 

Carrier of goods by water, as a bailee of the 
goods, has a special property therein which entitles 
him to maintain a suit against a third person for 
their loss or injury in behalf of all the parties in 
interest. 26 

§ 152. - Persons or Vessels Liable 

Liability as earner for a loss of, or injury to, cargo 
Is generally on the person who has the custody and con¬ 
trol of the vessel at the time the loss or injury Is caused. 

Liability as carrier for the loss of, or injury to, 
cargo on board a vessel is generally on the person 
who has the custody and control of the vessel at the 
time the loss or injury is caused; 27 and if one 
other than the real owner has control of the ves¬ 
sel, and it is engaged m his business, he is regarded 
as the owner pro hac vice, and as such is answer- 
able to the freighter. 28 The owners of the vessel 
are not liable as carriers merely by virtue of their 
ownership, 29 but only where the vessel is in their 
employment, so as to make them parties to the con¬ 
tract of carriage, 30 or where they retain custody 
and control of the vessel, in which case they are 
liable although the vessel is under contract to a 
third person. 31 On the other hand, one who has 
contracted as carrier to transport goods may be 
held liable for their loss or injury although he is 
not the owner of the vessel on which they were 
shipped. 32 

A shipper cannot recover of all the owners of a 
boat carrying goods for hire, where he makes a spe- 
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14. US —Northern Commercial Co 
v Lindblom, Alaska, 162 F. 250, 89 
CC.A. 230. 

15. U.S —Corpus Juris cited in The 
Nichiyo Maru, C C-A-Md., 89 F 2d 
539, 543. 

58 C.J. p 468 note 82. 

Name of agent or principal 

Consignee of shipment may sue for 

damages either m his own name or in 

name of his principal—The Nichiyo 

Maru, C.C A Md.„ 89 F 2d 539. 

16 . U.S —The Fred E. Hasler, CCA 
N.Y, 66 F2d 609, certiorari denied 
Atlantic Oil Transit Corporation v 
Proctor <& Gamble Co., 54 SCt 125, 
290 U.S 689, 78 L Ed. 594. 

58 C.J. p 468 note 83. 

17. U.S —Brower v. The Water 
Witch, CC.N.Y., 4 FCas No 1,971, 
19 How.Pr 241, affirmed 1 Blacks* 
494, 17 L Ed. 155. 

58 C J. p 468 note 84. 

18 . U.S.—Dollner v. Garcia, D.C.N. 
Y., 7 FCas.No.3,970. 

80 C J.S.—65 


19. U S —Dollner v. Garcia, supra. 

20. U.S—Munson S. S Line v. Ros¬ 
enthal, D.CNY, 6 FSupp. 374 

21. US.—Aunt Jemima Mills Co v 
Lloyd Royal Beige, C.C.A.N.Y., 34 
F.2d 120. 

22. U.S —Aunt Jemima Mills Co, v. 
Lloyd Royal Beige, supra. 

23. U S —Corpus Juris cited in The 
Nichiyo Maru, CCAMd, 89 F2d 
539, 543 

58 C.J p 468 note 93. 

24. U S.—The Thames v. Seaman, 
N.Y., 14 Wall. 98, 20 LEd 804— 
Corpus Juris cited in The Nichiyo 
Maru, CCAMd., 89 F.2d 539, 543, 

25. U S.—Bucknor v. The Gilbert 
Green, C.C Pa, 4 F.Cas No.2,099. 

26. U S —The Nonpanel, D.C N Y., 
149 F. 521. 

Right of carrier to sue for injury to 
cargo by collision see Collision § 
160. 

27. U S —Bank Line v. Porter, C C. 
A.Va., 25 F 2d 843, certiorari denied 
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49 S.Ct 25, 278 U.S 623, 73 L.Ed. 
544 

58 C J p 469 note 97 
Liability of: 

Charterer or owner see supra §§ 
34, 50. 

Master see supra § 70. 

28. N.Y —Tuckerman v. Brown, 17 
Barb. 191. 

Charterer as owner pro hac vice an 
general see supra 5 34. 

29. U S.—The Capitame Faure, C C. 
ANY., 10 F2d 950, certiorari de¬ 
nied Societe de Navigation & Va- 
peur France Indo-Chine v. Cooper, 
46 S Ct 634, 271 U.S. 684, 70 L.Ed. 
1150. 

N.Y.—Tuckerman v. Brown, 17 Barb. 
191. 

30. N.Y.—Tuckerman v Brown, su¬ 
pra. 

31 . US—The Mary M, DC NY, 73 
FSupp. 674—The T. A- Goddard, 
DCNY., 12 F. 174 

32. US—Western Lumber Mfg. Co. 
v. U S, DC Cal, 9 F.2d 1004. 

58 C.J. p 469 note 3. 
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cial contract with some of the joint owners, with¬ 
out the knowledge of the others, by which the 
freight is to go in extinguishment of a demand of 
the shipper against the owners with whom the con¬ 
tract was made, 33 but ordinarily all the owners are 
liable for a wrongful conversion of cargo. 24 Where 
two steamboat companies so conduct themselves 
with respect to the general public as to induce a 
shipper acting with reasonable caution to believe 
that they have formed a combination in the nature 
of a partnership they are jointly liable for loss of 
cargo; 35 and this rule also applies where certain 
shippers and owners of boats form an association 
for the transportation of goods 36 

In the absence of statute or contract providing 
otherwise, the liabilities of connecting carriers are 
several and each is liable only for safe carriage on 
its own line. 37 A through carrier transshipping 
cargo on another’s ship is liable for loss of, or 
damage to, the cargo thereon as though it had 
owned the ship, 38 but an intermediate carrier is 
not liable for loss occurring on a vessel of a con¬ 
necting line. 39 Where a connecting carrier is an 
agent of the principal carrier and is paid by him, 
rather than an independent carrier sharing in the 
freight charge, the principal carrier is liable for 


the loss of, or injury to, goods while in the con¬ 
necting carrier’s custody. 40 

Vessel. As a general rule, whenever the owners 
of a ship are liable for injury to her cargo, the 
ship is also liable in rem 41 The vessel is liable in 
rem for loss of, or injury to, cargo resulting from 
the unseaworthiness or unfitness of the vessel, 42 
improper stowage of the cargo, 43 or the violation 
of the conditions of a bill of lading binding on 
the vessel 44 It has been held that the vessel carry¬ 
ing the cargo is not liable where the loss is due 
to the fault of another vessel, 45 but the contrary has 
also been held on the theory that the carrier is lia¬ 
ble as an insurer, 46 A vessel may be proceeded 
against, it has been held, although the injury or 
loss occurs at a landing 47 A vessel receiving goods 
from a connecting earner under a through bill of 
lading, and delivering a part of the goods, and de¬ 
manding freight, may be sued primarily for goods 
lost by her. 48 

Agent of carrier . One who operates a vessel as 
agent for the owners thereof is not liable to a ship¬ 
per for breach of a contract of carriage made by 
the shipper with the owners. 49 In accordance with 
the general rule discussed m Agency § 248, where 
the agency was not disclosed, the shipper may hold 


33. Ala—Jones v. Sims, 9 Port 236, 
33 Am D 313 

34. U.S.—Taylor v. Brigham, C C 
Ga, 23 F Cas No 13,781, 3 Woods 
377. 

35. U.S —Sun Mut. Ins, Co v. 
Kountz Line, La., 7 SCt 1278, 122 
US 583, 30 LEd. 1137. 

36. N.Y.—Slocum v. Fairchild, 7 Hill 
292 

58 C J. p 469 note 7. 

37. U S —Inland Waterways Corpo¬ 
ration v. Standard Commercial To¬ 
bacco Co , CCA La , 65 F 2d 715. 

33. Mass —Philadelphia Tapestry 

Mills v. New England SS Co r 146 
NE 777, 251 Mass 270. 

58 C.J. p 469 note 8. 

39. U S.—Pacific SS Co v. Washing¬ 
ton, CCAWash, 284 F. 712. 

40. U S.—Fyfe v Pan-Atlantic S. S 
Corp, CCANY, 114 F2d 72, cer¬ 
tiorari denied Pan Atlantic S. S 
Corp. v Fyfe, 61 SCt. 319, 311 U 
S. 711, 85 LEd 462. 

41. US—The T. A. Goddard, D.CN 
Y„ 12 F 174 

58 C.J. p 469 note 10 

42. U.S.—The Mary M, D C.N.Y , 73 
F.Supp, 674—Pioneer Import Corp 
v The L&fcomo, D.C N.Y, 49 F 
Supp 559, affirmed, CCA, 138 F 2d 
907, certioran denied Black Dia¬ 
mond Lmes v. Pioneer Import 


Corp, 64 SCt. 523, 321 US 766, 
88 LEd. 1063 

43. U.S —Pioneer Import Corp v 
The Lafcomo, DCNY, 49 F.Supp 
559, affirmed, CCA, 138 F 2d 907, 
certiorari denied Black Diamond 
Lines v Pioneer Import Corp, 64 
SCt. 523, 321 US. 766, 88 LEd 
1063. 

44. U.S—Eastern SS. Co v 170,- 
040 5 %o Bushels of Wheat, etc, D. 
DNY.. 1 F 2d 558, affirmed, CCA, 
Pioneer S S. Co v 92,680 Bushels 
of Wheat, 11 F 2d 1015 

45. U.S —The Mary M , D C N.Y., 73 
FSupp 674. 

46. US.—The Snap, D.CNJ., 28 F. 
527. 

5S C J. p 469 note 11. 

47. U S.—Bennitt v. The Guidmg 
Star, D.C.Ohio 53 F 936, affirmed 
62 F. 407, 10 CCA. 454. 

58 C J. p 469 note 13 

48. U S —Maxwell v. The Powell, C. 
C.La, 16 F.Cas No 9,324, 1 Woods 
99. 

49. U S.—Mallory SS, Co. v. Garfield, 
CCAN.Y., 10 F.2d 664, certiorari 
denied 47 S Ct 97, 273 U.S 703, 71 
LEd. 848—Epstein v. U. S., D.CN. 
Y, 86 FSupp. 740. 

Berth agent 

Where vessel which carried goods 
allegedly damaged in transit was 
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owned by the United States and op¬ 
erated by War Shipping Administra¬ 
tion, a navigation company which. 
was the berth agent for such admin¬ 
istration would not be liable for 
such damage—Jensen v. Matson 
Nav. Co, D.C Hawaii, 71 FSupp. 939 

Forwarding agent 

(1) Express company which han¬ 
dled details of shipment, procured 
overseas transportation by carrier, 
and paid all charges therefor, and 
which received reimbursement from 
owner of cargo and payment of fee 
for its services, was not carrier but 
was merely forwarding agent and, as 
such, was liable only for its own neg¬ 
ligence—J C. Penney Co. v. Ameri¬ 
can Exp Co, D.C N.Y., 102 F.Supp 
742. 

(2) The fact that express compa¬ 
ny which had been foTwardmg agent 
of owner of cargo on previous ship¬ 
ment had suggested that owner mod¬ 
ify its letter of credit to allow ex¬ 
press company to issue its own bill 
of lading and to prescribe different 
route for shipment did not make ex¬ 
press company carrier and impose- 
liability for negligence in connec¬ 
tion with water damage to cargo 
while at sea, notwithstanding fact 
that express company had more au¬ 
thority and discretion on second ship¬ 
ment than on first —J. C. Penney Co. 
v. American Exp. Co., supra. 
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either the principal or the agent on the contract, 
but he cannot sue both jointly. 50 One who operates 
a vessel as agent for the owner may be liable in 
tort for loss of, and damages negligently caused 
to, such cargo, 51 without prejudice, however, to his 
rights against the owner of the vessel,* 52 and the 
fact that he operates for an undisclosed principal 
does not relieve him from such liability. 53 An agent 
who is primarily liable for a loss caused by his 
transshipping the goods on a wrong vessel may be 
interpleaded m a suit against the carrier for such 
loss. 54 

Broker who acts in good faith in loading a ship is 
not liable over to the owner of the vessel for dam¬ 
ages recovered by the cargo owner from the vessel 
owner for delay in shipment, merely because the 
broker knew that the goods could not be transported 
from that particular port. 55 

Tug and tozv. A tug and tow which are in the 
same ownership and are operated as a unit are to 
he regarded as one vessel 56 A tug and tow are not 
jointly liable for injury to cargo caused by the 
negligence of the tug. 57 Where the one making the 
contract of carriage with the cargo owner employs 
a tug and tow to transport the goods, he is liable for 
injury to the goods caused by either the tug or the 
tow. 58 

Carrier, lighterage company, or stevedore . A 
steamboat company and a lighterage company are 
jointly liable for loss of cargo caused by the negli¬ 


gence of the lighterage company in assisting the 
steamboat company, on its request, m transshipping 
goods, 59 and where both contribute to the loss, 
but it is impossible to determine how much of the 
damage each contributed, it has been held that 
they may be required to share the loss between 
them, 60 but it has also been held that, where the 
capsizing of a vessel and the consequent injury to 
the cargo are due both to the unseaworthiness of 
the vessel and its improper loading, the carrier and 
the loader are jointly and severally liable to the 
owner of the cargo, and neither may recover any¬ 
thing from the other. 61 

Where goods are delivered at the vessel’s dock 
for shipment, and it is thereafter found necessary 
to transport the goods to the steamer on a lighter, 
and they are damaged by the sinking of the lighter 
before reaching the steamer, the steamer is liable 
for the loss; 62 but where the agent of a steamship 
company, to facilitate unloading, employs a lighter 
without covers and agrees on behalf of the steam¬ 
ship company to furnish the covers, which he fails 
to do, resulting in injury to the cargo because of 
rain, the lighter is not liable m rem for the dam¬ 
age, 63 but the agent is primarily liable 64 and the 
steamship company secondarily liable. 65 A com¬ 
pany issuing a through bill of lading is liable as 
common carrier for loss or injury caused in lighter¬ 
ing the cargo from one vessel to another. 66 

A stevedore is liable for loss or damage caused 
by his negligence in loading or unloading a vessel, 67 


50. U S —Accmanto, Limited v Cos¬ 
mopolitan Shipping Co., D.C.Md., 
99 FSupp. 261. 

Management agent of carrier who 
lias entered into no contract of car¬ 
nage for an undisclosed principal is 
not liable for damage to the goods 
carried—Alabama Sawmill Co v. N 
V. Gebr. Van Uden’s Scheepvaart Bn- 
Agentuur Mia, D.C.La., 37 F Supp 
897. 

Disclosure of principal held sufficient 

U S -—Accmanto, Limited v Cosmo¬ 
politan Shipping Co., DCMd, 99 
F Supp. 261—Jensen v. Matson 
Nav. Co., D.C Hawaii, 71 F.Supp 
939. 

51. U.S.—Fiorita v Cunard SS. Co., 
DCNY, 10 F 2d 244. 

Philippine.—Behn v. McMickmg, 11 
Philippine 276. 

52. Philippine—Behn v McMickmg, 
supra. 

53. US —Fiorita v. Cunard SS. Co., 
DC.N.Y, 10 F 2d 244 

- 54 . U.S.—Blumenthal v. U. S , C C A 
N.Y., 30 F 2d 247, certioran denied 
Admiral-Oriental Line v. U. S., 49 


SCt. 345, 279 U.S 847, 63 L Ed 
991. 

55. US—U S. v Middleton, C C.A 
S C, 3 F 2d 384, certiorari denied 
45 SCt 463, 267 US 603, 69 L Ed 
S09. 

58 C J. P 470 note 19 

56. U S —Oceanic Fisheries v The 
John Michael, DC Wash, 97 F. 
Supp 305. 

Tank cleaners as part of vessel 

In determining whether tank clean¬ 
ers on barge were part of vessel as a 
unit, test was whether they were 
necessary to accomplishment of the 
particular voyage, where powerless 
barge hauling fish oil was being 
towed by tug at time barge sank, and 
two tank cleaning devices aboard tug 
were being carried solely to clean 
fish oil out of tanks of barge at end 
of voyage so that barge might be 
used for other cargo, tank cleaners 
were not necessary to accomplish¬ 
ment of particular voyage, and, 
hence, were not subject to libel by 
owner of cargo against vessel, and 
her tackle, apparel, furniture and 
equipment.—Oceanic Fisheries v. The 
John Michael, supra. 
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57. US—The Raleigh, D.CMd., 50 
FSupp 961. 

58. US—The Alberta M, DC.NY., 
60 F 2d 154. 

59. U.S.—Smith v. Booth, NY., 122 
F 626, 58 CCA 479 

60. U.S —Sanbern v. Panama R. Co , 
N.Y, 205 F. 348, 123 CCA 423. 

61. U S —The S C L No 9, D C.Pa, 
37 FiSupp 386, affirmed, CCA., 114 
F.2d 964 

62. U S.—Petersburg, etc., Steam¬ 
boat Line v Norfolk-Virgima Pea¬ 
nut Co, Va, 172 F. 321, 96 C.CA. 
383, 24 LR A ,N.S , 569. 

63. U S.—The Seven Brothers No 1, 
N.Y, 203 F. 21, 121 C.C.A. 385. 

64. U S.—The Seven Brothers No. 1, 
supra. 

65. US —The Seven Brothers No. 1, 
supra. 

66. TJ S.—Colton v New York, etc., 
Mail SS. Co., C.CANY., 27 F.2d 
671. 

67. US—The O’Leary, DC Pa, 74 
F.Supp. 313 

58 C J P 470 note 28. 
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or in overloading it, 68 unless the loss or damage is 
due to an intervening agency. 69 Where the loss 
was due to the negligence of both the stevedore and 
the lighter, both are liable. 70 The owner of a 
lighter chartered by the owner of the goods for 
transporting them from a ship is secondarily liable 
for their loss by the capsizing of the lighter because 
of overloading by the stevedore, where the lighter 
captain does not object to further loading when it 
is plain that the lighter is overloaded and list¬ 
ing 71 Where a barge negligently permitted itself 
to be towed when improperly loaded, it was held that 
it could recoter from the loader only for half of 
the damage to the cargo. 72 

Seamen A seaman is not responsible to a cargo 
owner for the seaworthiness of the ship 73 or for 
losses to cargo occurring m the loading, stowage, 
or unloading thereof ; 74 but he is liable for articles 
stolen by him, 75 and it has been held that if any 
part of the cargo has been stolen, all the seamen 
must contribute to make it good, unless the guilt 
can be placed on particular persons 76 

Construction company working on a dam was held 
not liable for loss of cargo due to the sinking of a 
vessel, caused by its opening of the gates of the 
dam on the orders of the canal superintendent 
which it was bound to obey. 77 

An independent contractor engaged in the repair 


of the vessel is not liable for fire or other damage 
to cargo, unless such damage was proximately 
caused by his negligence or fault. 78 

§ 153. - Pleading 

a. Declaration, complaint, or libel 

b Plea or answer 

c. Issues, proof, and variance 

a. Declaration, Complaint, or Libel 

General rules as to declarations, complaints, and 
libels, particularly in actions against carriers generally 
for loss of, or injury to, goods, and in so far as applicable 
the rules relating to libels in admiralty, apply to the 
declaration, complaint, or libel in an action against a car¬ 
rier by water for loss of, or injury to, cargo. 

The general rules relating to declarations, com¬ 
plaints, or petitions, particularly in actions against 
carriers in general for loss of, or injury to, goods, 
as discussed m Carriers § 251, and m so far as ap¬ 
plicable the rules relating to libels m admiralty, as 
discussed in Admiralty § 119, apply to the declara¬ 
tion, complaint, or libel m an action against a car¬ 
rier by water for loss of, or injury to, goods, with 
respect to the character and sufficiency of the aver¬ 
ments, to state a cause of action, 79 such as with re¬ 
gard to anticipating or negativing matters of de¬ 
fense, 80 the joinder and misjoinder of counts, 81 
and as to the propriety and sufficiency of amend¬ 
ments. 82 A libel in personam must show a breach 


Failure to take affirmative action 
A stevedoring: company will be lia¬ 
ble if it loads a barge under circum¬ 
stances which it knows, or should 
know, will place barge in a perilous 
position unless affirmative action is 
taken to eliminate the peril, and com¬ 
pany, knowing or having reason to 
know that no one else will take such 
action, fails to take such action it¬ 
self —The O’Leary, supra. 

68. U.S —The Frederick W Starr 
No 25, D.CN.Y, 41 F 2d 528. 

58 CJ p 470 note 29. 

69 . U S —The Frederick W Starr 
No 25, supra 

58 CJ p 470 note 30 

70 . US—The Teno, C.C A.N.Y., 47 
F.2d 197. 

71 . US—The Evelyn, C.CAN.Y., 
282 F 250. 

72. U S.—O'Donnell Transp Co. v 
Tidewater Iron & Steel Co , D C N 
J., 90 F.Supp 953, affirmed, CA., 
185 F.2d 675 

73. U S —The Owego, D C La., 292 F. 
506. 

74. U.S—The Owego, supra. 

75 . U S.—Frederick v. The Fanny, 
D C.S C., 9 F.Cas No 5,077, Bee 262 

76 . U.S—Frederick v. The Fanny, 
supra. 


77. US—The J B Austin, Jr, DC. 
NY., 33 F 2d 215. 

78. U.S —Rockwood & Co. v. Ameri¬ 
can President Lines, DCNJ, 68 
FSupp. 224. 

79- U S —Smith, Kirkpatrick & Co 
v. Colombian S S Co , C CA.Canal 
Zone, 88 F 2d 392 
58 C J. P 472 note 88. 

Shipments under separate hills of 
lading 

Complaint for breach of contracts 
of carnage alleging shipments under 
separate bills of lading should sep¬ 
arately state and number each cause 
of action on separate bills—Leveille 
v. Osaka Shosen Kaisha, 244 N.Y.S 
112, 137 Misc. 873. 

Xdbel held sufficient 
U.S —Smith, Kirkpatrick & Co v. 
Colombian S £ Co, C C ACanal 
Zone, 88 F 2d 392 
58 C J p 472 note 88 [a]. 

8(K U.S —Olavarna & Co. v. Interna¬ 
tional Transp Corp., D C N.Y., 62 
FSupp. 94. 

58 C J p 473 note 89* 

Circumstances which might excul¬ 
pate carrier need not be anticipated 
and negatived —Olavarna & Co* v 
International Transp. Corp, supra. 

Exceptions from liability contained 
in hill of lading need not be nega¬ 
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tived—Smith, Kirkpatrick & Co v. 
Colombian S S Co, C.C A Canal 
Zone, 88 F 2d 392—Spreckles Sugar 
Co v. South Atlantic S S Line, D,C. 
Ga., 49 FSupp. 714. 

81. Mich—The Milwaukie v* Hale, 
1 Dougl. 306. 

82. Ga.—Strachan Shipping Co. v. 
Hazlip-Hood Cotton Co., 131 SB. 
283, 161 Ga. 480, answers to certi¬ 
fied questions conformed to 132 S. 
E 454, 35 Ga*App 94. 

58 C.J. p 473 note 91. 

Claim barred by limitations 

(1) Libelants suing as owners of 
cargo damaged by lightering could 
not amend libel to allege that they 
were notify parties named m bill of 
lading and that they brought suit as 
owners or as agents for owner of 
bill of lading, where claim of owners 
was barred by limitation, eus against 
contention that limitation could still 
be pleaded by amended answer, since 
libel, as amended, would date back to 
original filing—The Bowling Green, 
D.CN.Y*, 6 FSupp. 924. 

(2) Amendment of libel would not 
be allowed on ground that respond¬ 
ents had full knowledge of claim and 
that hence no hardship would be im¬ 
posed by granting amendment, where 
owners’ claim for cargo damages was 
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of a duty owed the libelant by the person sued. 83 

In a suit in rem it is not necessary to charge de¬ 
fendant as a common carrier, 84 but it may be neces¬ 
sary where the suit is in personam. 85 It has been 
held that a libel which alleges a contract to carry 
specified goods, the delivery of goods to a vessel, 
and a failure of the carrier to deliver all or some 
of the goods to the consignee or the shipper states 
a cause of action, 86 without alleging that respondent 
was a common carrier, 87 or that it was negligent, 88 
or that the failure to deliver the goods did not come 
within the lawful exceptions of the contract. 89 In a 
tort action, contractual relations are stated by way 
of inducement only. 90 Averments of deviation and 
unseaworthmess as grounds for recovery are not 
so inconsistent as to require claimant to elect on 
which he will proceed. 91 

Right to sue Where the suit is brought by one 
other than the real owner, the right to sue must be 
alleged. 92 A libel by the shipper “for the benefit 
of all persons who may be or may become inter¬ 
ested” may be sufficient to permit one who acquired 
any rights in the cargo while it was cargo or as 
assignee of the bills of lading to maintain the ac¬ 
tion 93 A statutory provision requiring an assignee 
of a chose m action to state by a sworn pleading 
or affidavit that he is the owner and how he ac¬ 
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quired title does not apply in a suit by a shipper 
who is the owner. 94 

Compliance with conditions precedent Where the 
suit is based on the contract of carriage embodied 
m the bill of lading, which is attached to the libel, 
libelant must allege compliance with any provision 
therein which is a condition precedent to recovery, 95 
such as the giving of notice of the claim, or some 
excuse for failure to give it, 96 or he must allege a 
waiver of such condition. 97 Even though plaintiff 
sues m tort, if defendant sets up the terms of the 
bill of lading as a defense, plaintiff must allege com¬ 
pliance with conditions or an excuse for failure to 
do so. 98 

Pleading hill of lading. A libel for failure prop¬ 
erly to transport the goods need not make the bill 
of lading a part of the libel, where libelant does not 
rely on such bill, 99 but a libel is insufficient where 
its allegations are negatived by the annexed bill 
of lading. 1 

Damage. The cause of the damage, as claimed 
by plaintiff, should be alleged, 2 and also the nature 
and extent thereof; 3 but a lrbel for damage to 
cargo need not contain an itemized statement of 
the damages, 4 as this is a matter of subsequent 
proof. 5 
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barred by limitation —The Bowling 
Green, supra. 

Change in burden of proof 

Libel alleging that respondents 
took possession of cargo and caused 
it to be loaded on lighter and by 
reason of faults specified damage en¬ 
sued could not be amended to allege 
that respondents employed lighterage 
corporation to transport cargo which 
was damaged and that respondents 
were liable as bailees, since amend¬ 
ment sought to relieve libelants of 
burden of proof initially assumed 
without furnishing reason theretor 
—The Bowling Green, supra 

83. U S.—Olavarna & Co v. Inter¬ 
national Transp. Corp., D C N.Y, 62 
F Supp. 94. 

84. U.S.—Seller v. The Pacific, D C , 
21 F.Cas.No.12,644, Deady 17, 1 Or 
409. 

85. U S.—Seller v. The Pacific, su¬ 
pra 

86. U S.—Eccles v. Strachan Ship¬ 
ping Co., DC.Ga, 21 F 2d 653— 
Olavarna & Co. v. International 
Transp. Corp, D.CN.Y, 62 FSupp. 
94 

87. U.S.—Olavarna & Co v. Interna¬ 
tional Transp, Corp, supra. 

58 CJ. p 473 note 95 

88. U.S.—The Mar Mediterraneo, D. 
CNVY., 1 F.2d 459. 

58 C.J. p 473 note 96. 


Bill of lading IrmitiTig liability to 
negligence 

Holder of bill of lading, stipulating 
shipowner should not be liable for 
any damage unless it was shown to 
have been caused by shipowner’s 
negligence, could plead good cause of 
action for damage to cargo without 
affirmatively alleging that damage 
was due to carrier’s negligence —S 
A. Gerrard Co of New York v. Prince 
Line, DCN.Y., 1 F.Supp 123. 

89. U S.—Eccles v Strachan Ship¬ 
ping Co , I> C Ga , 21 F 2d 653 

90. U S —The Pacific Spruce, D C. 
Wash., 1 F Supp. 593 

91. U.S—The Pelotas, DC La, 43 F. 
2d 571, affirmed, C C.A., 66 F 2d 75. 

92. U S —Aunt Jemima Mills Co. v. 
Lloyd Royal Beige, CCA N.Y., 34 
F 2d 120 

58 C J. p 473 note 99. 

93. U S.—Firestone Plantations Co. 
v. Pan Atlantic S S. Corp, D.C.N. 
Y. f 77 F.Supp. 401. 

94. Ill—Delta Bag Co. v. Leyland, 
173 Ill App 38 

95. U S —The General G W. Goeth- 
als, DC.NY, 298 F 933, affirmed, 
CCA, 298 F 935, certiorari denied 
45 S.Ct 94, 266 U.S. 610, 69 L Ed. 
46$. 

58 C.J p 473 note 3. 
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96. U S.—Cudahy Packing Co. v. 
Munson SS Line, C.C A.N.Y, 22 
F 2d 898, certiorari denied 48 S Ct. 
433, 277 U.S 586, 72 L Ed. 1000— 
Krauss Bros. Lumber Co. v. Damp- 
skibsselskabet Norden Aktiesel- 
skab, D C.N.Y , 3 F Supp. 1014. 

97. U S —Krauss Bros Lumber Co. 
v Dampskibsselskabet Norden Ak- 
tieselskab, supra—The Sagadahoc, 
DC Wash, 291 F. 920. 

98. U S.—Cudahy Packing Co. v 
Munson SS. Lme, C.CA.NY., 22 F 
2d 898, certiorari denied 48 S.Ct. 
433, 277 US. 586, 72 L Ed. 1000. 

99. U S —The Southern Cross, D C. 
NY, 6 FSupp 436. 

58 C J p 473 note 7, 

1. US—Olavarna & Co. v Interna¬ 
tional Transp Corp., DCN.Y., 62 
F'Supp. 94—The Peter Helms, D. 
C.Wash„ 24 FSupp. 461 

2 . US — Smith, Kirkpatrick & Co v. 
Colombian S. S. Co., C C~A Canal 
Zone, 88 F 2d 392. 

58 C J. P 473 note 8. 

3. U.S.—Krauss Bros Lumber Co. 
v. Dampskibsselskabet Norden Ak- 
tieselskab, D.CN.Y., 3 F Supp. 1014, 

58 C-J P 473 note 9. 

4. U S.—The Fort Gaines, D C MU, 
21 F.2d 865 


5. US—The Fort Gaines, supra. 
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t. Flea or Answer I 

General rules apply with respect to the plea or answer | 
In an action against a carrier by water for loss of, or 
injury to, cargo. < 

General rules as to plea or answer, particularly 
in actions against carriers m general for loss of, or 
injury to, goods, as discussed in Carriers § 252, ap¬ 
ply with respect to the plea or answer in an action 
for loss of, or injury to, cargo, 6 such as with regard 
to the necessity and sufficiency of pleading special 
defenses, 7 and as to'their being waived if they are 
not so pleaded 8 Such rules also apply with respect 
to an amendment of the plea or answer. 9 

Exceptions from , or limitation ofliability . Ex¬ 
ceptions or limitations by statute or contract ex¬ 
empting the carrier from liability or limiting its 
liability are matters of defense to be alleged in the 
answer. 10 An allegation in the answer that the 
damage was caused by dangers of the seas, which 
were excepted in the bill of lading, ordinarily must 
state the facts relied on to bring the case within 
such exception 11 Where the defense is based on 
exceptions from liability under the terras of the 
contract of affreightment, defendant is not re¬ 
quired to allege whether or not the cargo was dam¬ 
aged. 12 


c. Issues, Proof, and Variance 

General rules as to issues, proof, and variance apply 
in an action against a carrier by water for loss of, or in¬ 
jury to, cargo. 

The general rules as to issues, proof, and vari¬ 
ance apply in an action against a carrier by water 
for loss of, or injury to, cargo with respect to the 
issues or theory of the action, 13 the matters to be 
proved, 14 matters admitted in the pleadings, 15 and 
the conformity of the pleadings and proof 16 In 
accordance with such rules defendant cannot prove 
a matter of special defense which has not been 
specially pleaded. 17 An allegation of stowing, 
handling, and carrying the goods m a grossly care¬ 
less and negligent manner is prima facie sufficient 
to admit proof of injury by crushing. 18 Where the 
defense of inherent vice m the goods is raised, it 
brings into issue the good condition of the goods 
when shipped, 19 but the good condition of the goods 
on delivery to the carrier need not be proved where 
it is established that the damage was caused by the 
carrier, 20 and the good internal order of the goods 
on delivery to the carrier need not be proved where 
the external covering of the goods was so damaged 
when they were delivered at their destination as to 
account for the injury to the contents. 21 


6. XJ S —Givaudan Delawanna, Inc 
v. The Blijdendijk, DC N.Y, 91 F 
Supp. 663. 

58 CJ p 474 note 14 * 

Carrier acting* as forwarding- agent 
Where initial carriers, under terms 
of original transshipment bills of 
lading, were to act as shipper’s for¬ 
warding agents for transportation of 
cargo, and were liable for damage oc¬ 
curring only while cargo -was in their 
possession, and libelant seeking to 
recover for damages to cargo did not 
allege that carriers were negligent m 
contracting with another carrier and 
should therefore be held primarily 
liable, initial carriers had no grounds 
for filing an impleading petition con¬ 
tending that they should be indemni¬ 
fied m event it should be held on tri¬ 
al that they were primarily liable to 
libelant for damage caused by the 
other carrier—Armand Schmoll, Inc., 
v. Oceanic S. S Co, DCNT, 42 F. 
Supp 759. 

7. US —Canadian Co-op. Wheat 

Producers v Murphy & Hoffman, 
D.CN.Y, 5 2 F 2d 496 
58 CJ. P 474 note 15 

Negligence of ship 
i Defense that loss was attributable 
to negligence of ship for which own¬ 
er was not liable was held too gener¬ 
al as against exceptions—Canadian 
Co-op Wheat Producers v Mathews, 
S S. Co, D.CNY., 52 F 2d 495. 


Failure to sue within time limited in 
hill of lading 

N.Y — Jones v Cunard S S. Co , 263 
X Y S 769, 238 App Div 172—David 
Coleman, Inc, v Amencan-Ha- 
wanan S. S. Co., 289 N.Y.S. 836, 160 
Misc 211 

58 CJ p 474 note 16 

Flea held sufficient 

U S —Canadian Co-op Wheat Pro¬ 
ducers v. Murphy & Hoffman, D C 
XY, 52 F 2d 496. 

8. US —Rosenberg v Atlantic 

Transport Co , DC Cal, 25 F 2d 

739, affirmed, CCA., Atlantic 
Transport Co. of West Virginia v. 
Rosenberg Bros & Co, 34 F 2d 843 

58 C J p 474 note 17. 

9. U.S —McCullough v The Echo, D 
C X Y, 16 FCas No 8,740a. 

58 C J. p 474 note 18. 

10. Puerto Rico —St Paul Fire & 
Marine Ins. Co. v. The Schooner 
Ernestuia, 10 Puerto Rico Fed 478. 

11. N.Y—Washington Dean Co. v 
Nippon Yusen Kaisha, 211 N.Y.S 
737, 125 Misc. 855. 

58 CJ. p 474 note 23 

12. U.S.—Canadian Co-op. Wheat 
Producers v Murphy & Hoffman, 
DC N.Y, 52 F 2d 496 

13. U S —Mallory SS. Co. v. Gar¬ 
field, CC.A.NY, 10 F 2d 664, cer¬ 
tiorari denied 47 S.Ct. 97, 273 US 
703, 71 LEd. 848 

58 CJ. p 474 note 27. 
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14. US —The St Johns N. F, C C A. 
N.Y, 272 F 673 

58 CJ, p 474 note 28 

15. US.—The Arakan, D C.Cal., 11 
F 2d 791. 

58 CJ. P 475 note 29. 

16. US—The Maryland, DC N.Y, 
19 F Supp. 505 

58 C J. p 475 note 30. 

17. N Y.—GrUiterman v Liverpool, 
etc.. Mail -SS. Co, 9 Daly 119 

58 C J. p 475 note 31 

18. US.—Wolff v The Vanderland, 
DC.N.Y, 18 F 733. 

19. U.S—The Niel Maersk, C C A.N. 

Y, 91 F.2d 932, certiorari denied 
58 SCt 281, 302 US 753, 82 LEd. 
582—General Foods Corp. v. The 
Troubador, DC NY, 98 F.Supp 
207—American Tobacco Co. v. The 
Katmgo Hadjipatera, DCNY, 81 
FSupp 438, modified on other 
grounds, CA, 194 F 2d 449, cer¬ 
tiorari denied 72 SCt 1076, 343 U. 
S 978, 96 LEd - 

20 . US.—The Ponce, DC NJ., 67 F. 
Supp. 725, affirmed, CCA, Pom¬ 
peian Olive Oil Corp v. The Ponce, 
160 F 2d 107—The America, D C.N 
Y., 1 FCas No 283, 8 Ben 491. 

Goods damaged by sea water 
U.S.—The Kawsar, DC N.Y, 53 F. 
Supp 323 

21. US.—The Solveig, D.C Cal., 217 
F. 805. 
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A cargo owner, suing for damages caused by the 
sinking of an unseaworthy lighter, is not entitled to 
a decree against the impleaded bailee of the lighter 
where no contract between them is alleged, and 
where he is not charged with any fault. 22 Where 
the contract is to transport by a named steamer 
“or any other steamer or steamers/' a claim for 
damages for delay in shipment is not sustained by 
proof that the named steamer's failure to take the 
entire shipment was due to improper stowage, since 
there was no obligation to transport the shipment 
by any particular steamer. 23 Only such damages 
as are authorized by the pleadings can be re¬ 
covered. 24 Where plaintiff fails to prove what he 
received from the sale of the goods damaged by 
the carrier, his recovery is limited to the cost of 
reconditioning the goods for the sale. 25 Where 
the answer admits a stipulation m the bill of lading 
that under conditions such as exist in the case a 
provision in the contract should be eliminated, de¬ 
fendant cannot introduce evidence in support of 
allegations m the answer that such provision 
exists. 26 

Negligence . Negligence may not be proved un¬ 
less it is alleged, 27 and it need not be proved where 
it is alleged and admitted. 23 Where a vessel is 
properly protected against fire, it is necessary, in 
an action for damages to cargo by fire, to prove 
negligence on the part of the officers of the ves¬ 
sel; 29 but in an action for loss of cargo resulting 
from the stranding of the vessel, the shipper is not 
required to prove negligence on the part of the 
master, until evidence is given to show that the in¬ 
jury came within a clause m the bill of lading, ex¬ 
cepting the carrier from liability. 30 

Notice of claim. It has been held that, where de¬ 
fendant sets up the terms of the bill of lading, 
plaintiff must prove notice of loss, or some excuse 


for failure to give it, as required by the bill of 
lading, 31 although failure to give such notice is 
not pleaded as a special defense; 32 but, on the 
other hand, it has been held that a failure of plain¬ 
tiff to prove such notice does not bar a recovery, 
where there is no allegation in the answer that no¬ 
tice had not been given or that the claim had not 
been filed or that the libel was barred for that 
reason, 33 

§ 154 . - Presumptions and Burden of 

Proof 

a. Presumptions in general 

b. Burden of proof m general 

c. Goods damaged or lost while in car¬ 

rier's possession 

d. Loss or damage due to excepted peril 

e. Negligence 

f. Seaworthiness 

g. Particular cause of loss or damage in 

general 

h. Damage by sea water 

i. Deviation and delay 

j Private carrier 

k. Amount of damage 

l. Notice of claim; time to sue 

a. Presumptions in General 

The general rules as to presumptions ordinarily ap¬ 
ply in an action against a carrier by water foe loss of, or 
injury to, cargo. 

The general rules as to presumptions in other 
similar actions ordinarily apply in an action against 
a carrier by water for loss of, or injuiy to, car¬ 
go. 34 In the absence of evidence to the contrary, 
the presumption obtains that the carrier conformed 
to the requirements of the law in carrying out the 
contract of affreightment, 35 and that the vessel 
was one to which the Harter Act might apply. 36 


22 . U.S.—Waterbury Co v Sunset 
Lighterage Corp, CCA.N.Y, 25 
F 2d 621. 

23. U.S.—Israel v U S Shipping 
Board Emergency Fleet Corp, C C 
A La., 23 F.2d 786. 

24. US —The Aki Maru, Wash ,255 
F. 721, 167 CCA 67. 

58 C.J. p 494 note 98. 

25. U.'S.—Weirton Steel Co v. Is- 
brandtsen-Moller Co. t C C.A N.Y., 
126 F,2d 593. 

26. N.Y —Burnside v. Indra Line, 
141 N.Y S. 238, 80 Misc. 414. 

27. U.S.—The Maryland, D.C.N.Y., 
19 F.'Supp. 505. 

28. U.S—Fyfe v. Pan-Atlantic S- S. 
Corp, CC.AN.Y., 114 F2d 72, cer¬ 
tiorari denied Pan-Atlantic S. S. 


Corp v Fyfe, 61 S Ct. 319, 311 U 
S. 711, 85 LEd 462 

29. U.S —The Buckeye, C.C Ill, 4 F. 
Cas No 2,084, 7 Biss 23 

30. U S.—The Ocean Wave, D C 
Wis., 18 FCas No 10,416, 3 Biss. 
317. 

58 CJ. p 475 note 38. 

31. U.S —Cudahy Packing Co. v. 
Munson SS Line, CCA.NY., 22 F 
2d 898, certiorari denied 48 S Ct 
433, 277 UiS 586, 72 LEd. 1000. 

32. U S.—Cudahy Packing Co. v. 
Munson SS. Line, supra. 

33. U.'S.—Navigazione Libera Tnes- 
tma v Garcia, etc, Co., CCA Cal., 
30 F.2d 62. 

34. U S.—The Alpin, D.C.N.Y., 23 F 
815 

I 58 CJ. p 476 note 46. 
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Clean, oil tanks 

Where carrier affirmatively estab¬ 
lished that its oil tanks were found 
clean and fit by the shipper's survey¬ 
ors and accepted by them for loading 
of shipper's oil cargo, the acceptance 
of the tanks for loading by the ship¬ 
per’s surveyors was “prima facie evi¬ 
dence" of the cleanness of the tanks. 
—The Vermont, D C.N Y., 47 F.Supp. 
877. 

35. U S —Copper River Packing Co. 
v Alaska SS. Co., C.C.A Cal , 22 F 
2 d 12. 

36. Or—Sevier v. Mitchell, 142 P. 
780, 72 Or. 483 

Harter Act and other statutes ex¬ 
empting carrier from liability see 
supra § 126 et se<i. 
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It will be assumed that the master of a vessel knew 
the local aids to navigation and the storm condi¬ 
tions prevailing when he put to sea. 37 

In the absence of evidence to the contrary, the 
carrier is presumed to know the manner in which 
cargo is loaded on his vessel, when he accepts it 
and issues a bill of lading therefor, 38 and presum¬ 
ably it is so loaded under his direction or that of 
his representative. 39 It has been held that evidence 
that a locked room on board ship, in which goods 
were stowed, was broken open during the night and 
goods taken therefrom, justifies a presumption that 
the theft was committed by the carrier's em¬ 
ployees 40 Where the owner has transferred legal 
title to a vessel to an insolvent relative, it will be 
presumed that his purpose was to avoid liability for 
claims arising from the operation of the vessel. 41 

Ownership of goods. A presumption of owner¬ 
ship of the goods in question arises from the produc¬ 
tion of bills of lading thereof, 42 but this presump¬ 
tion ma\ be explained or rebutted by other evidence 
showing the real ownership. 43 Similarly, there is 
a rebuttable presumption that the consignee of the 
goods is the owner. 44 

Foreign law. The presumptions with respect to 
the law of a foreign country, as discussed in Evi¬ 
dence § 133, have been applied m actions for the 
loss of, or damage to, cargo. 45 

b. Burden of Proof in General 

In an action against a carrier by water for loss of, 
or injury to, goods, the plaintiff or libelant has the bur¬ 
den of proving the essential elements of his cause of ac¬ 


tion and the carrier has the burden of proving any matter 
of affirmative tiefense relied on by it. 

In an action against a carrier by water for loss 
of, or injury to, goods, plaintiff or libelant has the 
burden of proving the essential elements of his 
cause of action as alleged in his complaint or li¬ 
bel, 46 such as a contract of carnage. 47 Where 
plaintiff or libelant has established a prima facie 
case, the burden is on defendant carrier to prove any 
matter of affirmative defense relied on by it, 48 
such as that it has fully performed its contract. 49 
The burden is on the carrier to show an excuse 
for its refusal to transport a shipment of goods m 
violation of a special contract. 50 Under the Car¬ 
riage of Goods by Sea Act, 46 U S C.A. § 1300 et 
seq, a provision in the bill of lading cannot operate 
to shift the burden of proof. 51 

Benefit of insurance . Under a provision of a bill 
of lading giving the carrier, in case of loss or dam¬ 
age to the property for which it is liable, the benefit 
of “any insurance that may have been effected on 
or on account of such property,” the burden rests 
on the carrier, when sued for a loss to prove that 
there was insurance, to the benefit of which it w T as 
entitled. 52 

Foreign law . A party who bases his right of ac¬ 
tion or defense on the law of a foreign country 
must prove the foreign law. 53 

c. Goods Damaged or Lost While in Carrier’s 
Possession 

(1) In general 


37. US—The Iowa, DC.Or, 34 F. 
Supp. 843. 

38. Tex —Abbott v. Tompkins, Civ. 
App., 2S3 SW 647. 

39. Tex.—Abbott v. Tompkins, su¬ 
pra 

58 CJ p 483 note 75. 

40. N.Y—Straus v Canadian Pac. 
R Co, 234 X Y.S 622, 134 Misc 
439 

41. U.S.—Gardner v. Dantzler Lum¬ 
ber & Export Co., CC.A.FIa., 98 F 
2d 478 

42. U S —The Carlos F. Hoses, Fla, 
20 SCt 803, 177 US 655, 44 L Ed. 
929—The Cabo Villano, DC NY, 
14 F.2d 978, modified on other 
grounds, CCA., 18 F 2d 220. 

Nature and effect of bill of lading 
in general see supra § 111 et seq. 

43 . US—The Carlos F Roses, Fla, 
20 S.CL 803, 177 U.S. 655, 44 L.Ed 
929. 

44. U.S—Hickman, Williams & Co 


v Murray Transp. Co, DON'T, 31 
F.Supp. 820. 

45. U S —E Gerli & Co. v. Cunard 
S. S. Co , C C.A.N.Y, 48 F 2d 115. 

46. U S —Bashinsky Cotton Co v. 
Sunset Lighterage Corp, DON Y, 
272 F 120, affirmed, CC.A, 281 F. 
1019 

58 C.J. p 476 note 55. 

Liability of carrier for loss of, or in¬ 
jury to, cargo in general see supra 
§ 125 

Burden of proof in actions against 
carriers for loss of, or injury to, 
goods generally see Carriers § 254 

47. US—The Evelyn, D C.N.Y., 60 
F.2d 644. 

48. US—The Nith, D C Or., 36 F 
86, 13 Sawy 368, affirmed, CC., 36 
F. 383 

58 C J. P 477 note 63. 

49. Mo—Hill v. Sturgeon, 28 Mo. 
323 

Philippine —Keller v. Ellerman, etc , 
SS. Co, 38 Philippine 514. 

50. U S —Copper River Packing Co. 
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V. Alaska SS Co, CCACal, 22 F 
2 d 12 

58 C J p 477 note 66 

51. U S —George F. Pettinos, Inc., 
v. American Export Lines, D C Pa , 
68 F.Supp. 759, affirmed, CCA, 159 
F 2d 247 

52. U S —Baker v New York, etc., 
R Co., NY., 168 F 248, 93 CCA 
550, certiorari denied 29 S Ct. 696, 
214 U.S 514, 53 L Ed. 1063. 

58 CJ p 477 note 67 

53. US—E Gerli & Co v Cunard 
S. S. Co, CCAN.Y, 48 F 2d 115. 

British Carriage'of Goods by Sea Act 
On an application to an American 
court to refuse to exercise jurisdic¬ 
tion and to permit the dispute to be 
litigated in Canada, it was held that 
the fact that the bill of lading incor¬ 
porated the British Carnage of Goods 
by Sea Act was not a special circum¬ 
stance, since the English law would 
have to be proved by the vessel 
whether the action was tried in an 
American or a Canadian court.—The 
Canadian Commander, D.C.N.Y., 43 
F.2d 857. 
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(2) Goods not delivered or lost in gen¬ 

eral 

(3) Delivery of goods to carrier in good 

condition 

(1) In General 

Proof that the goods were damaged wh«le in the 
possession of a common carrier by water puts the burden 
on the carrier to exculpate itself. 

Proof that the goods were damaged while m a 
common carrier’s possession, or that when delivered 
to the carrier by water, the goods were m good 
condition and were damaged when delivered to 
their destination, raises presumptions that the car¬ 
rier was negligent and that the vessel was unsea¬ 
worthy, as discussed infra subdivisions e and f of 
this section, and the burden is then on the carrier to 
exculpate itself 54 and to prove that it was not negli¬ 
gent or that the damage resulted from a peril or 
cause from which it was relieved of liability by stat¬ 
ute or valid contract. 55 Where the carrier discharges 
this burden, the plaintiff must come forward with 
proof establishing the carrier’s liability. 56 So where, 
in an action to recover for the loss of cargo, occa¬ 
sioned by leakage caused by excessive heat, the car¬ 
rier shows that the cargo was stored m the proper 
and coolest part of the ship, the burden is on the 
shipper to show either that the place of storage was 
not suitable, or not the most suitable place on the 
ship. 57 

The burden is on plaintiff or libelant to prove that 
the goods were lost or damaged while in the car¬ 


rier’s possession, 58 or that the goods were in good 
condition when delivered to the vessel, as discussed 
infra subdivision c (3) of this section, and that they 
were damaged when delivered at their destination 5 ^ 

Received in good order by consignee . Where the 
goods, on delivery to the consignee, are receipted 
for by him as being in good order, such receipt re¬ 
pels any presumption that damage to the goods was 
caused by any fault of the carrier 60 and is prima 
facie evidence of the good order of the goods at the 
time of such delivery. 61 

(2) Goods Not Delivered or Lost in General 

In a suit for nondelivery of goods the burden of proof 
on the issue of the carrier’s liability is on the plaintiff 
or libelant, but proof of the delivery of the goods to the 
carrier and of the nondelivery of the goods at their des¬ 
tination puts the burden on the carrier to go forward 
with the evidence to exonerate itself from liability. 

In a suit for nondelivery of goods the burden of 
proof on the issue of the carrier’s liability is on 
plaintiff or libelant, 62 such as in case of loss dur¬ 
ing transit, to prove that defendant had failed to 
carry the goods and deliver them to the consignee. 62 
However, proof of the delivery of the goods to the 
carrier and of the nondelivery of the goods at their 
destination puts the burden on the carrier to go 
forward with evidence 64 to show that a delivery has 
been made in accordance with the terms of the con¬ 
tract for carriage, 65 or to explain or excuse the 
disappearance of the goods or failure to deliver 
them, 66 as that it was occasioned by something for 


54. Cal—Blake, Moffitt & Towne v. 
Luckenbach S. S Co, 6 P 2d 121, 
120 CalApp Supp. 775 

Burden of proof and presumptions m 
case of private earner see infra 
subdivision j of this section. 

Rule of primary liability 
The question as to the burden of 
proof m such a case is not one of 
pleading, but of pnmary liability 
which the earner must meet accord¬ 
ing to the tenor of his contract — 
The Medea, Cal., 179 P. 781, 103 C C. 
A 273, 

Damage caused by another 

When it appears that cargo was in 
good condition when loaded on ves¬ 
sel, responsibility rests on owner of 
vessel to establish that any damage 
to cargo was caused by another.— 
Cargo Carriers v. Brown S S. Co, D 
C.N Y., 95 P.Supp 288. 

55. U.S —General Poods Corp. v. 

The Troubador, D.C.N.Y., 98 P 

Supp. 207—American Tobacco Co 
v. The Katmgo Hadjipatera, D.C.N 
Y., 81 P Supp. 438, modified on oth¬ 
er grounds, C.A^ 194 F 2d 449, cer¬ 
tiorari denied 72 S.Ct. 1076, 343 U 
S 978, 96 L.Ed.-B. S UU- 


mann-Allied Co. v. The George E 
Pickett, DCNY, 77 P.Supp. 988— 
The Vizcaya, D.C.Pa, 63 P Supp. 
898. 

Or—Carroll v. Royal Mail Steam 
Packet Co, 279 P 861, 130 Or 294 
Burden of proof that loss or damage 
was due to excepted cause or peril 
see infra subdivision d of this sec¬ 
tion. 

56. NY.—Lambert v Benner, 31 N. 
Y Super. 665. 

57. N Y.—Lambert v. Benner, supra 
53, US—The Dondo, DCN.Y, 287 

P 239. 

58 C J. p 479 note 5, p 476 note 56. 
Burden of proof as to amount of 
damage see infra subdivision k of 
this section. 

59. US—The Ponce, DC.NJ., 67 P. 
Supp. 725, affirmed, CCA, Pom¬ 
peian Olive Oil Corp v The Ponce, 
160 F 2d 107—The Vincenzo T, D 
CNY., 28 F.Cas.No.16,948, 10 Ben. 
228. 

30. Ga.—Ocean S3. Co. v. McAlpin, 
69 Ga. 437. 

Failure to give notice of damage or 
loss as raising presumption of 
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good delivery by carrier see infra 
subdivision 1 of this section. 

61. Ga—Ocean SS Co. v. McAlpin, 
supra. 

62. U S.—In re Companhia de Nave- 
gacao Lloyd Brasileiro, DCLa, 7 
F 2d 238—The Falcon, CC.NY, 8 
P Cas No 4,617, 3 Blatchf 64, ap¬ 
peal dismissed 17 How. 19, 15 L. 
Ed. 43. 

63. Ark.—Tri-State Packet Co v. G. 
R Bnckey Mercantile Co, 235 S. 
W 40, 150 Ark 657 

64. U S.—In re Companhia de Nave- 
gacao Lloyd Brasileiro, D.C La, 7 
F.2d 238. 

Delivery of goods to carrier and non¬ 
delivery at destination as estab¬ 
lishing prima, facie case of car¬ 
rier's liability see infra § 156 

65. US.—The Falcon, CC.N.Y, 8 F. 
Cas No 4,617, 3 Blatchf. 64, appeal 
dismissed 17 How 19, 15 L.Ed 43 

58 CJ. P 478 note 84. 

66 . U S —Krebs, Pigment & Chemi¬ 
cal Co. v. Sheridan, DC Pa, 12 P. 
Supp. 254, affirmed, C.CA, 79 F 2d 
479 

58 C.J. p 478 note 85. 
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which the carrier was not responsible, 67 or that 
the loss was due to a cause or peril from which the 
carrier was excepted from liability by statute or 
the contract of carriage, as discussed infra sub¬ 
division d of this section. 

Deficiency in quantity . Plaintiff has the burden 
of proving that the cargo was short when it was 
discharged from the ship, 68 and the amount of the 
shortage. 69 Bills of lading are pnma facie evidence 
that the quantities named therein were received by 
the carrier, 10 and are prima facie evidence of the 
weight of the goods, 71 but the presumption aris¬ 
ing from such bill of lading is rebuttable, 72 and 
the burden is on the carrier to prove that it de¬ 
livered all that it received, 76 and that the shipment 
was short of the quantity stated in the bill of lad¬ 
ing, 74 or to explain or account for the discrepancy 
in quantity 75 Where a bill recites that the weight 
and quantity are unknown, the burden rests on the 
shipper to show their weight, when received, in 
order to hold the last carrier liable for a claimed 
short weight in the quantity delivered. 76 

Where it is shown that goods, when delivered to 
the consignee by a vessel which was the last of 
several carriers, were deficient in quantity, the 


presumption is that the missing goods were de¬ 
livered to such vessel. 77 It has been held that, 
where the contract of carriage exempts the carrier 
from liability for shortage and shrinkage, the 
burden is on the carrier to show that the shortage 
or shrinkage was not due to its negligence. 78 

Presumption as to time of loss . Merchandise de¬ 
livered to a vessel for shipment, but which cannot 
be found at the time of unloading at its destination, 
will be presumed to have been lost before that 
time, 79 and will not be presumed to have been lost 
because of its being carried beyond its destination, 
contrary to the purpose of the shipment 80 so as to 
constitute a deviation, precluding the vessel from 
setting up bill of lading provisions limiting lia¬ 
bility. 81 

(3) Delivery of Goods to Carrier in Good 
Condition 

The burden Is on the plaintiff or libelant to prove that 
the goods were in good condition when delivered 1 to the 
carrier, but a bill of lading which receipts for the goods as 
shipped in apparent good order and condition raises a re¬ 
buttable presumption that the goods were in good order 
and condition at the time of shipment, so far as visible. 

The burden is on plaintiff or libelant to prove 
that the goods were m good condition 82 or were 


Bui den of proof as to cause of dam¬ 
age or loss generally see infra sub¬ 
division g of this section 
Eaasten.ee of lawful excuse 

Where evidence showed that ship 
was “loaded by a carrier’* within 
meaning of Carriage of Goods by Sea 
Act, carrier had heavy burden of 
establishing the existence of a law¬ 
ful excuse for its failure to deliver 
goods m the quantities stated in the 
bills of lading—American Trading 
Co. v The Harry Culbreath, C.A.N.Y, 
187 F.2d 310. 

67. ‘U S —Eccles v Strachan Ship¬ 
ping Co, DCGa, 21 F2d 653. 

58 CJ P 478 note 86 

68 . U S —George F Pettmos, Inc, 
v American Export Lines, DCPa, 
68 FSupp 759, affirmed, CCA, 159 
F 2d 247 

Burden of proving goods were dam¬ 
aged while in carrier's possession 
see supra subdivision c (1) of this 
section. 

69. U S —George F Pettinos, Inc v. 
American Export Lines, supra 

Burden of proof as to amount of 
damage generally see infra subdiv¬ 
ision g of this section. 

70. IT S.—The Lady Franklin, Ill, 8 
Wall 325, 19 L Ed 455 

58 C J. p 365 note 9. 

71. U:S—George F. Pettinos, Inc, 
v. American Export Lines, D C.Pa, 
68 FSupp. 759, affirmed, C.CA., 159 
F.2d 247. 


Particulars declared by shipper 

The fact that the bill of lading 
states that the particulars stated m 
the bill as to the weight and descrip¬ 
tion of the goods were furnished by 
the shipper does not prevent the bill 
from being pnma facie evidence as 
to such matters.—George F Pet¬ 
tinos, Inc, v. American Export Lines, 
supra 

72. U S —The John Twohy, C.C A 
Pa , 279 F 343 

58 C J p 47S note 89 [a]. 

73. US.—The Ghazee, N.Y, 172 F. 
368, 97 CC.A 66 

58 C J. p 478 note 89. 

74. US —Scott v. Grace, C C.A N. 
Y., 275 F 340 

58 C J p 478 note 90, p 366 note 10 

75. U S —Scott v Grace, supra 
58 C.J p 478 note 91. 

76. US—The Seneca, NY., 172 F 
370, 97 CC.A. 68. 

77. US—The Ghazee, NY, 172 F 
368, 97 C.C.A 66. 

78. U S —Inland Waterways Corpo¬ 
ration v Hallet & Carey Co, CCA 
Minn, 52 F 2d 13. 

Burden of proof as to negligence 
where loss or damage is within ex¬ 
cepted peril or cause generally see 
infra subdivision e of this section 

79. U.S —Sheldon v. Hamburg 
Amerlkanische Packetfahrt-Act i en- 
Gesellschaft, CCA N.J., 28 F.2d 
249. 


80. U.S —Sheldon v Hamburg 
Amenkamsche Packetfahrt-Actien- 
Gesellschaft, supra 

81. U S —Sheldon v. Hamburg 
Amenkamsche Packe tfahrt-Actien- 
Gesellschaft, supra 

Burden of proof as to deviation see 
infra subdivision i of this section 

82. U.S—Warner Barnes & Co v. 
Kokosai Kisen Kabushiki Kaisha, 
CCAJSTY, 102 F2d 450, modified 
on other grounds 103 F 2d 430— 
Albers Bros Milling Co v. Haupt- 
man, CCA.Cal, 95 F2d 286—The 
Niel Maersk, CC.A N.Y f 91 F2d 
932, certiorari denied Bradley v 
The Niel Maersk, 58 S Ct 28 1, 302 
US. 753, 82 LEd 582—The Goyaz, 
CCANY, 3 F 2d 553, certiorari 
denied 45 S Ct. 230, 267 U-S 594, 69 
L Ed 804—Thomas Roberts & Co 
v. Calmar S S Corp, DCPa, 59 
F.Supp 203—New England News¬ 
paper Pub. Co. v U. S , D C Mass , 
18 FSupp. 674—J. Lichtman & 
Sons v. Dollar S S Line, D C N Y, 
13 FSupp 717, affirmed, C.C.A., 91 
F 2d 1015 

58 C J. p 477 note 76. 

Condemned goods 

This rule applies where libelant 
seeks to recover for merchandise 
condemned and removed by the board 
of health.—The Ellerdale, C C.A.N Y, 
10 P 2d 53, certiorari denied 46 S Ct. 
631, 271 US. 681, 70 L.Ed 1148. 
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free of the damage complained of 83 when delivered 
to the earner A “clean” bill of lading or one which 
receipts for the goods as shipped m apparent good 
order and condition raises a presumption or is 
prima facie evidence that they were in good order 
and condition at the time of shipment, so far as 
visible, 84 but, m the absence of facts creating an 
estoppel, as discussed supra § 113, it is only prima 
facie evidence, 85 and the presumption may be re¬ 
butted ; sc but the burden is on the carrier to show 
to the contrary, that they were not m good order 
or condition when received by it, 87 or were not 
properly packed 88 

The presumption or admission warranted by a 
bill of lading which recites that the goods were m 
apparent good order and condition is limited to con¬ 
ditions visible to the eye and such bill of lading does 


not raise a presumption as to defects which could 
have existed without being externally evidenced, 8 ** 
and, where the damage is of a kind that could have 
been caused by unobservable defects m the goods 
at the time of their receipt by the carrier, the bur¬ 
den is on plaintiff to show that the goods were m 
good condition at that time and he is not aided by 
the fact that the bill of lading recites receipt in ap¬ 
parent good order and condition. 3 *) Proof that the 
goods were in good condition some time prior to 
their delivery to the carrier has been held not to 
warrant a presumption that they were m good con¬ 
dition when delivered, in the absence of evidence as 
to the care of the goods in the interim. 91 Where 
goods are accepted by a connecting carrier as in 
good order, the connecting carrier has the burden of 


ATJSen.ee of proof that goods were 
defective 

In libel for damage to shipment of 
canned beets, where, on discharge, 
cases were found mouldy, cans were 
rusted, and labels soiled because of 
excess moisture m wood of cases, ab¬ 
sence of proof that moisture was 
present at time of shipment did not 
authorize conclusion that moisture 
got into wood during voyage —Thom¬ 
as Roberts & Co. v Calmar S S 
Corp., DCPa, 59 F Supp. 203 

83. U>S—McNeely & Price Co v. 
The Exchequer, DC.Pa,, 100 F. 
Supp. 343 

84. US —Stimimann v. The San 
Diego, CCAN.Y, 148 F.2d 141— 
The Niel Maersk, C.CANY, 91 F. 
2d 824, certiorari denied Bradley v. 
The Niel Maersk, 58 S Ct. 281, 302 
US. 753, 82 LEd. 582—McNeely & 
Price Co. v The Exchequer, D.C 
Pa., 100 F.Supp 343—The Ciano, 
D C.Pa., 69 F.Supp 35—The Ponce 
DC.N.J, 67 F Supp 725, affirmed, 
C C.A., Pompeian Olive Oil CorP 
v The Ponce, 160 F2d 107—George 
F. Pettmos, Inc., v Thos & Jno 
Brocklebank, Limited, D.C.Pa., 65 
FSupp 102—The Vizcaya, DC.Pa, 
63 F Supp. 898. 

58 CJ. p 477 note 70. 

“Clean" bill of lading defined see 
supra § 111. 

Xax inspection of cargo 

The laxity of those whose respon¬ 
sibility it is to examine on ship’s be¬ 
half the cargo received does not cre¬ 
ate an inference that goods were 
damaged when received aboard ship 
and is not sufficient to relieve vessel 
of its receipt—McNeely & Price Co 
v. Ellerman & Bucknall S. S. Co, D 
C Pa., 100 F.Supp. 339. 

As to third persons 

The legal presumption which, as 
between the shipper and master, a ns 
es from the bill of lading that the 


goods were in good condition, cannot 
affect third persons —Brousseau v 
The Hudson, 11 La Ann 427. 

85. US —Amerlux Steel Corp v 
Johnson Line, CCACal., 33 F 2d 
70—Thomas Roberts & Co. v. Cal¬ 
mar S S Corp., D C Pa., 59 F Supp. 
203—The Georgian, DC Fla, 4 F 
Supp. 718, affirmed, CCA., 76 F. 
2d 550. 

58 C.J. p 488 note 50 [b]. 

86. U S —Stirnimann v. The San 
Diego, CCANY., 148 F.2d 141— 
McNeely & Price Co. v. The Lam- 
brook, DC Pa, 100 FSupp. 345— 
The Ciano, D C Pa, 69 F.Supp 35 
—The Vizcaya, D C Pa , 63 F Supp 
898—Thomas Roberts & Co. v Cal¬ 
mar Steamship Corp., D.C Pa, 59 F. 
Supp 203 

Action for misrepresentation 

Holder in due course for value of 
bill of lading signed by master of 
vessel and covering damaged ship¬ 
ment of talc powder had the burden 
of proving falsity of representation 
of bill that talc was received in ap¬ 
parent good order and condition in 
order to hold vessel liable on theory 
of estoppel for damage resulting 
from reliance on such representation 
—The Sophocles, DCNY., 51 FSupp 
953 

87. US—The Ciano, DC Fa,, 69 F 
Supp 35 

58 C.J. P 477 note 71. 

88. Hawaii—Honolulu Rapid Trans¬ 
it, etc, Co v Amencan-Hawaiian 
SS. Co, 3 Hawaii Fed. 11. 

89. U S —Albers Bros. Milling Co, 
v. Hauptman, CCA., 95 F 2d 286— 
The Niel Maersk, C.CA.N.Y, 91 
F 2d 932, certiorari denied Bradley 
v. The Niel Maersk, 58 S.Ct. 281, 
302 U.S. 753, 82 LEd. 582—Mc¬ 
Neely & Price Co. v The Ex¬ 
chequer, D.C Pa, 100 F.Supp. 343— 
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Jensen v Matson Nav Co, DC 
Hawaii, 71 F Supp. 939—The Ciano, 
DC Pa, 69 FSupp. 35 
Construction of bill of lading ac¬ 
knowledging receipt of goods m ap¬ 
parent good order and condition 
see supra § 113. 

Condition unknown 
Where such a bill of lading fur¬ 
ther recites “weight and contents" 
unknown or character or condition 
unknown, there is no presumption as 
to the condition of the goods beyond 
that visible to the eye or apparent 
from the handling of the cases, bales, 
or casks m which the goods are ship¬ 
ped—The Erskme M. Phelps, DC 
Cal, 231 F. 767—58 CJ. p 477 note 
73. 

90. US.—The Niel Maersk, CCA.N. 
Y., 91 F 2d 932, certiorari denied 
Bradley v The Niel Maersk, 58 S. 
Ct 281, 302 US 753, 82 L.Ed 582 
—American Finance & Commerce 
Co v. U S, DC Cal, 55 F.2d 725— 
McNeely & Price Co v. The Ex¬ 
chequer, D C Pa, 100 F.Supp. 343 
—American Tobacco Co. v The 
Katingo Hadjipatera, DC.N.Y., 81 
F Supp 438, modified on other 
grounds, CA., 194 F2d 449, certio¬ 
rari denied 72 S Ct. 1076, 343 U.S 

978, 96 L.Ed-—Jensen v Mat- 

son Nav. Co, D.C Hawaii, 71 F 
Supp 939—Thomas Roberts & Co 
v. Calmar S S Corp., D C Pa, 59 F 
Supp 203—The Chester Valley, D 

C. La., 28 FSupp 290, affirmed, C.C 
A., 110 F.2d 592—The Naples Maru, 

D. C N.Y., 20 FSupp 268, modified 
on other grounds, C C.A., Philippine 
Sugar Centrals Agency v. Kokusai 
Risen Kabushiki Kaisha, 106 F.2d 
32. 

58 CJ. p 477 note 74, p 488 note 50 

[h]. 

91. U.S—Bingham v Osaka Shosen 
Kaisha, DCNY, 12 FSupp. 35, 
affirmed, C.C.A., 88 F.2d 1004. 
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proving 1 that any damage subsequently appearing 
was inflicted before it got the goods. 92 

Delivery of goods to carrier . The burden is on 
plaintiff or libelant to prove delivery of the goods 
to the carrier, 93 but a bill of lading reciting receipt 
of the goods presumptively establishes the receipt 
of the goods by the carrier, 94 and the burden is 
then on the carrier to prove that it did not receive 
them. 95 

d. Loss or Damage Due to Excepted Peril 

Where the goods are lost or damaged while in the 
carrier's possession, the burden is on the earner to prove 


that the loss or damage was due to some cause or peril 
as to which it Is exempt from liability, if it pleads that as 
a defense. 

Where loss of, or damage to, cargo is shown to 
have occurred while m the carrier’s possession and 
control, the burden is on the carrier, if it pleads 
such defense, to show that the loss or damage was 
due to some excepted peril or cause as to which it is 
exempt from liability 96 by statute, 97 such as the 
Carriage of Goods by Sea Act, 46 U.S.C.A. § 1300 
et seq, 98 or the Harter Act, 46 U.S C.A. § 181 et 
seq," or by a valid provision in the contract of car¬ 
riage or bill of lading. 1 The burden is on the car- 


92. U S.—Inland Waterways Corpo¬ 
ration v. Standard Commercial To¬ 
bacco Co f CCA La., 65 F 2d 715 

93. US—The Robin Gray, CCAN 
I, 65 F 2d 375, modified on other 
grounds 65 F 2d 376, certiorari de¬ 
nied Seas Shipping Co. v Approx¬ 
imately 3,251,000 Feet Board Meas¬ 
ure of Lumber, 54 S Ct. 70, 290 U S 
653, 78 L Ed. 566. 

94. US—The Robin Gray, CCAN 
Y., 65 F 2d 375, modified on other 
grounds 65 F2d 376, certiorari de¬ 
nied Seas Shipping Co. v. Approx¬ 
imately 3,251,000 Feet Board Meas¬ 
ure of Lumber, 54 S Ct. 70, 290 U. 
S 653, 78 LEd 566. 

10 C.J. p 371 note 59 

95. U S —The Robin Gray, C C A.N 
Y, 65 F 2d 375, modified on other 
grounds 65 F.2d 376, certiorari de¬ 
nied Seas Shipping Co v. Approxi¬ 
mately 3.251,000 Feet Board Meas¬ 
ure of Lumber, 54 S Ct. 70, 290 U. 
S. 653, 78 LEd 566 

96. U S —Commercial Molasses 
Corp v. New York Tank Barge 
Corp, NY, 62 S Ct. 156, 314 US 
104, 86 LEd 89—The Vallescura, 
NY, 55 SCt. 194, 293 U.S 296, 79 
LEd 373—Artemis Maritime Co 
v. Southwestern Sugar & Molasses 
Co, CAVa, 189 F2d 488—Edmond 
Weil, Inc, v American West Afri¬ 
can Line, CCAN.Y., 147 F.2d 363 
—The Mauretania, CCA NY., 84 
F 2d 408—The Yungay, 3>CNY, 58 
F.2d 352—American Agr Chemical 
Co v Brooklyn & Buffalo Nav. 
Co, DCNY, 56 F 2d 271—The 
Africa Maru, CCA NY, 54 F 2d 
265, certioran denied Osaka Shosen 
Kaisha v. Habicht Braun & Co, 52 
SCt. 457, 285 US 556, 76 LEd 945 
—J C Penney Co. v The American 
Exp Co , D C N.Y., 102 F Supp 742 
—'Middle East Agency v. The John 

B. Waterman, DCN.Y, 86 F.Supp. 
487—The Ponce, D.C.NJ., 67 F 
Supp. 725, affirmed, CCA., Pom¬ 
peian Olive Oil Corp v The Ponce, 

' 160 F.2d 107—The W. H Davis, D 
CNY. f 56 F Supp. 564—Spreckles 
Sugar Co y South Atlantic S S 
Line, D.CGa, 49 F.Stipp 714—The 
Asturias, 1 D.C N.Y., 40 FSupp. 168, 


affirmed, CCA, Wessels v The 
Asturias, 126 F 2d 999—The Buck¬ 
eye State, DCNY, 39 FSupp. 344 
—The City of Khios, D C N Y , 16 F. 
Supp 923—Alliance Tobacco Co. v 
U S, DCNY, 12 FSupp 661, af¬ 
firmed, CCA, 85 F 2d 86 —Charles 
Dreifus Co v Diamond P Transp 
Co, DC Pa, 7 FSupp 363—The 
Carma, DCNY., 2 FSupp 929— 
The W C. Franz, DC.NY, 2 F 
Supp 497, affirmed, CCA., Hallet 
Carey Swart, Ltd, v. The W. C. 
Franz, 67 F 2d 995 
N.Y—Smith v. Anchor Lines, 255 N 
Y S. 622, 143 Misc. 326 
58 C.J p 479 note 12, p 484 note 83 
In action against private carrier see 
infra subdivision 3 of this section. 
Burden of proving negligence where 
loss is due to excepted peril see in¬ 
fra subdivision e of this section. 
Proof that damage by sea water was 
due to excepted peril see infra sub¬ 
division h of this section. 

Cause of loss or damage m general 
see infra subdivision g of this sec¬ 
tion 

Act of God 

U S —Petition of Pennsylvania R 
Co, DCN.Y., 44 FSupp 617. 

Sweat damage 

Burden is on carrier to prove that 
sweat damage was caused by a per¬ 
il of the sea within carrier's excep¬ 
tion from liability.—Philippine Sugar 
Centrals Agency v. Kokusai Kisen 
Kabushiki Kaisha, CCA.NY, 106 
F 2d 32—Standard Brands v. Thos. & 
Jno Brocklebank, Limited, D C N.Y , 
81 F.Supp. 670 

97. U.S.—Sparks Milling Co. v U. 
S , D.C La , 5 F Supp 567. 

Statutory exemptions from liability 
generally see supra § 126 et sea. 

98. U.S.—Waterman S. S Corp v. 
U S Smelting, Refining & Min. Co , 
C C.A La., 155 F.2d 687, certiorari 
denied 67 SCt. 115, 329 U.S 761, 
91 L Ed. 656—Standard Brands v 
Thos. & Jno. Brocklebank, Limited, 
DC.NY, 81 FSupp 670—Samb 
Corp. v. United Fruit Co., D.C.N.Y, 
74 F.Supp. 64—The Mangaha, DC. 
NY, 69 FSupp 688 —George F 
Fettmos, Inc., v. Thos. & Jno 
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Brocklebank, Limited, DC Pa, 65 
F Supp 102—The Vizcaya, D.C Pa** 
63 F Supp. 898. 

99. U S —U S v Los Angeles Soap 
Co, CO A Cal, 83 F 2d 875—Pills- 
bury Flour Mills Co v Becker S. 
S. Co, DCNY., 49 F 2d 648— 
Spreckles Sugar Co v. South At¬ 
lantic S S Line, D C Ga. f 49 F. 
Supp. 714—The Schickshmny, D C. 
Ga, 45 F.Supp 813—The Buckeye 
State, DCN.Y., 39 FSupp. 344. 

Cal.—Blake, Moffitt & Towne v. Luck- 
enbach S S Co, 6 P.2d 121, 120 
Cal.App. Supp. 775. 

Wash—National Grocery Co. v. Ol¬ 
sen, 108 P.2d 320, 6 Wash 2d 49L 
58 C.J. p 484 note 81. 

1. US —Commercial Molasses Corp. 
v. New York Tank Barge Corp, C- 
CAN.T, 62 S.Ct 156, 314 US. 104, 
86 LEd 89—The Vallescura, NY., 
55 SCt. 194, 293 US 296, 79 L.Ed. 
373—Philippine Sugar Centrals 

Agency v. Kokusai Kisen Kabushi¬ 
ki Kaisha, C.C A.N.Y., 106 F.2d 32 
—Warner Barnes & Co. v. Kokusai 
Kisen Kabushiki Kaisha, C.C.A.N. 
Y, 102 F.2d 450, modified on other 
grounds 103 F.2d 430—U. S. v. Los 
Angeles Soap Co., C.C.A Cal., 83 F. 
2d 875—Morris v. Lamport & Holt, 

DC. NY, 54 F.2d 925, affirmed, CC. 
A, 57 F 2d 1081—The Africa Maru, 
CC.ANV., 54 F 2d 265, certiorari 
denied Osaka Shosen Kaisha v. 
Habicht Braun & Co, 52 S.Ct. 457, 
285 US. 556, 76 L.Ed. 945—Pills- 
bury Flour Mills Co. v. Becker S S. 
Co, D.C NY, 49 F 2d 648—Orient 
Ins. Co. v. Flota Mercante del Esta- 
do, D.C La., 102 F.Supp. 729— 
George F. Pettmos, Inc., v. Thos. 
& Jno. Brocklebank, Limited, D.C. 
Pa, 65 F.Supp 102—Spreckles Sug¬ 
ar Co. v. South Atlantic S S Line, 
D.C.Ga*, 49 F.Supp. 714—The Nagi- 
san Maru, D.C.N.Y., 14 F.Supp. 1010 
—Alliance Tobacco Co. v. U. S, I>„ 

CN. Y., 12 FSupp. 661, affirmed, C- 

C. A., 85 F 2d 86—Charles Dreifus 
Co v. Diamond P Transp Co., D.CL 
Pa., 7 FSupp 363—Sparks Milling 
Co. v. U. S, D.C La, 5 FSupp. 567 
—The W C Franz, 2 F.Supp 497, 

D. C.N.Y., affirmed, C.C A., Hallet 
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rier to show any special contract which restricts 
or limits its liability, 2 and, where the injury is to 
merchandise carried on deck, the burden is on the 
carrier to prove that the shipper agreed that his 
property might be so carried. 3 It has been held that 
where the bill of lading stipulates against liability 
for “average leakage or breakage,” the burden is 
on plaintiff to show that the leakage or breakage 
was greater than the average. 4 

Goods removed before notice . Where the bill of 
lading exempts the carrier from liability from any 
claim for goods removed before notice of claim, 
it has been held that libelant has the burden of 
showing what goods were removed after the giving 
of notice. 5 

e. Negligence 

As a general rule, where goods are lost or damaged 
while in the carrier's possession, the burden is on the 
carrier to prove its freedom from negligence, but, where 
the damage is due to an excepted peril or cause, the 
burden is ordinarily on the plaintiff or libelant to prove 
the carrier's negligence. 

Ordinarily, where plaintiff or libelant relies on 
negligence as being the cause of the loss or damage 
for which he seeks to recover, the burden is on 


him to prove the negligence,® and that it was the 
proximate cause of the loss or damage 7 Unless 
the facts manifestly negative negligence, 8 proof that 
the goods were lost or damaged while in the pos¬ 
session of a carrier by water raises a presumption 
that the carrier was negligent, 9 and, in such case, 
if the carrier fails to show that the damage or loss 
was due to an excepted cause or peril, the burden 
is on the carrier to prove that it was free from 
negligence causing the damage, 10 and that it exer¬ 
cised due care in handling, caring for, and stowing 
the goods, 11 and that the injury could not have been 
avoided by ordinary care, with respect to stowage. 12 

The doctrine of res ipsa loquitur applies in ac¬ 
tions for loss of, or damage to, cargo 13 and, where 
the damage or accident is such as in the ordinary 
course of events would not happen if the carrier used 
due care, negligence on the carrier's part may be 
inferred or presumed. 14 Where inherent defects 
in goods, casks, or cases are shown, the burden is 
on the cargo owner to show that the injury to the 
goods, casks, or cases was caused by the negli¬ 
gence of the vessel. 15 Where the vessel has con¬ 
formed to the prevailing standards of stowage, 
libelant has the burden of showing that the stan- 


Carey Swart, Ltd v The TV C 
Franz, 67 F.2d 995—The Empress 
of Russia, D C N Y, 1 F.Supp. 978— 
Doherr v. Houston, NY, 128 F 594, 
64 CCA. 102. 

Cal —Blake, Moffitt & Towne v. Luck- 
enbach & S Co, 6 P 2d 121, 120 
CalApp. Supp 775. 

58 C J. p 483 note 80, p 478 note 87. 
Limitation of liability by contract or 
bill of lading 1 generally see supra 
§ 131 et seq. 

2. Mich.—American Transp. Co. v. 
Moore, 5 Mich 368. 

58 C J p 477 note 65. 

Inadequate refrigeration 

In action for damage to shipment 
of watermelons, carrier had burden 
of showing that it had explained in¬ 
adequacy of refrigeration on ship 
to shippers and that shippers had ex¬ 
pressed willingness to take risk of 
damage.—S. L. Shepard & Co. v. Ag- 
wilines, Inc, C.C.A.S C, 130 F.2d 67 

3. U.S.—The Peytona, C C Me., 19 F. 
Cas No.11,058, 2 Curt 21. 

4. U.S. — In re Six Hundred and Thir¬ 
ty Casks of Sherry, C.C.N.Y., 22 F 
Cas No.12,918, 14 Blatchf. 517. 

6. US.—The Ellerdale, C.CA.N.Y., 
10 F.2d 53, certiorari denied 46 S. 
Ct. 631, 271 U S. 681, 70 L.Ed. 1148. 
Notice of claim generally see infra 
subdivision l of this section. 

6. U.S.—The Cleveland, D.C N.Y., 54 
F Supp. 819, affirmed, C.C.A., Peti¬ 


tion of Pennsylvania K. Co , 141 F. 
2d 1020. 

o8 C J. p 485 note 12. 

Burden of proof as to negligence in 
action against private carrier see 
infra subdivision 3 of this section. 
Contract for towing 

In libel in rem against tug for 
loss of cargo under a contract for 
towing, burden was on libelant to 
prove negligence of the tug as the 
offending vessel —The Independent, 
CC ALa, 122 F 2d 141. 

7. U.S.—Roekwood & Co v. Ameri¬ 
can President Lines, D C.N J., 68 
F.Supp. 224. 

8. U.S —-Western Transp. Co. v 
Downer, Ill., 11 Wall. 129, 20 L Ed 
160—Williams v. The Exe, NY., 57 
F. 399, 6 C.C.A. 410 

9. U.S.—Standard Oil Co of Cal. v. 
U. S., DC Cal, 59 F Supp. 100, af¬ 
firmed, C.C.A-, 156 F.2d 312—Krebs 
Pigment & Chemical Co v. Sheri¬ 
dan, DC Pa, 12 F Supp. 254, affirm¬ 
ed, CCA., 79 F.2d 479—The W. C. 
Franz, D C.N.Y., 2 F Supp. 497, af- 

, firmed, CCA., Hallet Carey Swart 
Ltd. v The W. C. Franz, 67 F 2d 
995—The Rosalia, CC.A.N.Y., 264 
F. 285—Herman v Compagnie Gen¬ 
eral e Transatlantique, N.Y., 242 F 
859, 155 CC.A. 447. 

NY.—Littlejohn v. Ellerman, etc., 
SS Co., 236 N.Y.S. 699, 135 Misc. 
237. 

58 C.J. p 485 note 12 [b]. 

Proof that goods were lost or dam¬ 
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aged while in carrier's possession 
as establishing pnma facie case 
see supra § 146 

10. U S —The Vallescura, NY, 55 S 
Ct. 194, 293 US. 296, 79 L Ed 373 
—Cafiero & Mencacci v. Naviga- 
zione Libera Triestina, S A, D C N 
Y., 50 F 2d 199—J C Penney Co 
v. The American Exp. Co., D C N.Y., 
102 F.Supp. 742—McNeely & Price 
Co. v. The Lambrook, D C.Pa., 100 
FSupp 345—McNeely & Price Co 
v. The Exchequer, 100 FSupp. 343 
—The Guanancita, DC.Fla, 69 F. 
Supp. 928—The Vizcaya, DC Pa, 63 
F Supp. 898—Cox v. Farley, D.C.N. 
Y„ 34 FSupp 446. 

58 C J p 479 note 11. 

11 . U S —The Vallescura, NY, 55 S 
Ct 194, 293 U.S. 296, 79 L Ed. 373 
—Cafiero & Mencacci v. Navigazione 
Libera Triestina, S. A., D.C.N.Y, 50 
F 2d 199—General Foods Corp. v 
The Troubador, D.C.NY., 98 F 
Supp. 207—Cox v. Farley, D.CJSLY, 
34 F.Supp. 446. 

58 C J. p 483 note 64. 

12 . U.S—The Maggie M, DCN.Y., 
30 F. 692. 

13. U.S—Morns v. Lamport & Holt 
D.C.N.Y., 54 F 2d 925, affirmed, C 
C.A., 57 F.2d 1081—The Hygrade 
No. 18, D.C Mass, 41 F.Supp 304. 

14. U.S.—Morns v. Lamport & Holt, 
DCN.Y., 54 F.2d 925, affirmed, C. 
C.A., 57 F.2d 1081. 

15. U S —The Connaught D.C.N. Y., 
32 F. 640. 
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dard of stowage was unreasonable. 16 Where a 
seaworthy boat capsizes in calm water, the in¬ 
ference is almost irresistible that her action was 
due to improper loading. 17 

Damage or loss due to excepted peril or cause in 
general . Under the Carriage of Goods by Sea Act, 
46 U.S.C.A. § 1304, where the loss or damage arises 
or results from one of the causes or perils specified 
therein, the burden is on plaintiff or libelant to prove 
the carrier’s negligence, 18 but where damage not 
resulting from an excepted cause is shown, the 
burden is on the carrier to prove its freedom from 
negligence 19 even though the loss or damage is 
within the terms of an exception from liability con¬ 
tained m the bill of lading 20 In cases not governed 
by that statute it has been held that if the loss or 
damage is shown to come within the language of 
a general exception from liability as contained in 
the bill of lading, 21 or where the loss or damage was 
due to an excepted peril or cause, 22 the burden is 
on plaintiff to prove that the carrier was negligent 
or that the damage could have been avoided by the 
exercise of reasonable care by the carrier; but, 
where plaintiff has introduced evidence which prima 
facie shows liability of the carrier, the burden is 
on the carrier to go forward with the evidence to 


show that the damage occurred without negligence 
on its part, 23 unless the nature of the goods fur¬ 
nishes evidence of itself that due care and vigilance 
could not have prevented the injury. 24 

While it has been urged that the rule putting the 
burden of proof as to negligence on the plaintiff 
should be limited to excepted perils and causes and 
that the burden is on the carrier to establish his 
freedom from negligence where he relies on an 
exception from effects or kinds of losses, 25 it is 
generally held that in such cases the burden is on 
plaintiff to prove the carrier’s negligence. 26 How¬ 
ever, where the contract of carriage exempts the 
carrier from all liability except for damage due to 
its negligence, it has been held that on proof of the 
damaged condition of the goods the burden is on 
the carrier to prove its freedom from negligence. 27 

Breakage , leakage, or heat . Where bill of lading 
exempts the carrier from liability for damage due 
to breakage and leakage, the burden is on the cargo 
owner to prove that the breakage or leakage was 
caused or contributed to by the shipowner’s negli¬ 
gence 28 or improper stowage, 29 particularly where 
it appears that the casks or cases m which the goods 
were shipped were insufficient. 30 Where the goods 


16. U.S.—Bache v. Silver Line, C.C 
A.N.Y., 110 F 2d 60. 

17. U.S.— 1 The S. C L No 9, CCA. 
Fa., 114 F.2d 964—The Adah, N.Y., 
268 F, 377, 169 C.C.A. 393 

Sinking of vessel as raising presump¬ 
tion of unseaworthmess see infra 
subdivision f of this section. 
Where nrueaworthiness was elim¬ 
inated as possible cause for capsiz¬ 
ing, a strong presumption remained 
that improper loading was the cause. 
—The S. C. L. No. 9, CCAPa, 114 F. 
2d 964. 

18. U S —Globe Solvents Co v. The 
California, CCAPa., 167 F.2d 859, 
certiorari denied 69 S Ct. 67, 335 
US 844, 93 LEd. 394—George F. 
Pettinos, Inc , v. American Export 
Lines, DC Pa., 68 FSupp 759, af¬ 
firmed, C.C.A., 159 F.2d 247—The 
Asturias, DCNY., 40 F.Supp. 168, 
affirmed, C.C.A., Wessels v. The As¬ 
turias, 126 F 2d 999. 

Burden of proving that loss or dam¬ 
age resulted from excepted peril 
see supra subdivision d of this sec¬ 
tion. 

19. U.S—Eppens, Smith Co., Inc. v 
Silver Line, Ltd, CCA La, 1 28 F. 
2d 882—McNeely & Price Co v El- 
lerman & Bucknall S. S Co, DC. 
iPa., 100 F.Supp. 339—General 
Foods Corp. v. The Troubador, D C 
NY, 98 FSupp 207—George F 
Pettinos, Inc, v American Export 
Lines, DC Pa, 68 FSupp 759, af- 
firmed, C.C.A., 159 F,2d 247—The 


Asturias, D C N.Y., 40 FSupp 168, 
affirmed, CCA, Wessels v The As¬ 
turias, 126 F.2d 999. 

20. US—The Vizcaya, D CPa., 63 
FSupp. 898. 

21. U.S —U. S. v. Los Angeles Soap 
Co., C.C.A Cal., 83 F.2d 875—The 
Monte Iciar, D C Pa., 67 F.Supp. 
201, affirmed, C C.A., 167 F.2d 334 
—Eppens, Smith Co v. Silver Line, 
D.CLa, 37 FSupp. 684, affirmed, C 
CA, 128 F.2d 882—Bingham v 
Osaka Shosen Kaisha, D.C N.Y, 12 
FSupp 35, affirmed, CCA., 88 F. 
2d 1004—The Gothic Star, D.CN.Y., 
4 F Supp 240. 

58 C.J. p 486 notes 17, 18. 

Negligent stowage 
Libelant suing for cargo damage, 
where damage was prima facie with¬ 
in exception to liability m bill of lad¬ 
ing, had burden to establish negli¬ 
gent stowage—Atlantic Sugar Refin¬ 
eries v. Royal Mail Steam Packet Co , 
CC.A.NT, 47 F.2d 880. 

22. U.S—Warner Barnes & Co. v. 
Kokosai Kisen Kabushiki Kaisha, 
C C A.N.Y., 102 F 2d 450, modified 
on other grounds 103 F 2d 430— 
U, S. v Los Angeles Soap Co, C C 
A-Cal, 83 F.2d 875—Caflero & Men- 
cacci v. Navigazione Libera Trie- 
stma, S. A., DCNY., 50 F 2d 199— 
The Ponce, D.CNJ., 67 FSupp 
725, affirmed, C C.A., Pompeian 
Olive Oil Corp. v. The Ponce, 160 
F.2d 107—The Naples Maru, D.C. 
N.Y., 20 F Supp 258, modified on 

1038 


other grounds, CCA, Philippine 
Sugar Centrals Agency v Kokusai 
Kisen Kabushiki Kaisha, 106 F 2d 
32—The City of Khios, DCNY, 
16 F Supp 923—The Nichiyo Maru, 
DCMd, 14 FSupp 727, affirmed, 
CCA., 89 F 2d 539 

58 C J p 486 note 18. 

23. Or—Carroll v. Royal Mail Steam 
Packet Co, 279 P. 861, 130 Or 294 

58 C J. p 485 note 15 

24. Ala.—Steele v Townsend, 37 
Ala. 247, 79 Am.D 49. 

25. U.S.—Inland Waterways Corpo¬ 
ration v. Hallet & Carey Co., C.C. 
A Minn., 52 F.2d 13. 

26. US—The Folmxna, NY., 29 S 
Ct. 363, 212 US 354, 53 LEd 546, 
15 Ann Cas 748—Thomas Roberts 
& Co. v Calmar S S Corp , D C Pa , 
59 F.Supp 203—The Patna, N.Y., 
132 F. 971, 68 CCA 397 

27. U.S.—James Richardson & Sons 
v. Conners Marine Co., C.C.A.N.Y., 
141 F 2d 226, 

28. U S. —The Monte Iciar, C C.A. 
Pa., 167 F.2d 334—Atlantic Sugar 
Refineries v Royal Mail Steam 
Packet Co, C.C ANY, 47 F2d 880. 

58 C.J p 485 note 5. 

29. US.—The Orion, CC.ANY., 290 
F. 379. 

30. U.S.—In re Six Hundred and 
Thirty Casks of Sherry, C.C N.Y., 
22 F Cas.No.12,918, 14 Blatchf. 517. 
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are received under a bill of lading which exempts 
the carrier from liability for breakage, heat, etc., 
not caused by negligence, it is incumbent on plain¬ 
tiff in an action to recover damages caused by 
breakage or heat to prove negligence in stowing, 
ventilating, or landing the cargo, 31 and, where the 
bill of lading exempts the carrier from liability for 
loss by breakage, heat, etc, unless occasioned by 
improper stowage, the burden of proof is on plain¬ 
tiff to show that the damage did result from such 
stowage. 32 

Breakage or leakage does not raise a presumption 
of negligence on the part of the carrier. 33 Alere 
excess of breakage or leakage over what is usual 
under the circumstances is not pnma facie evidence 
of negligence in stowage, 34 but it may warrant an 
inference of negligence where there is no indication 
of any other adequate cause for the unusual break¬ 
age, 35 and it has been held that where such breakage 
occurs in discharging the cargo it raises a presump¬ 
tion of negligence on the part of the ship in han¬ 
dling 36 The shifting and breaking of cargo do not 
of themselves necessarily involve an inference of 
negligent stowage. 37 

Fire . It has been held that in order to defeat a 
carrier’s statutory exemption from liability for in¬ 
jury to cargo by fire, libelant must show that the 


fire was caused by the carrier’s design or neglect 38 
The mere fact of a fire on a vessel 39 or on a pier 40 
does not warrant an inference of negligence. 

Goods in carrier’s custody as warehouseman . 
Where it is sought to hold the carrier for loss of, 
or injury to, the goods after their discharge from 
the vessel and while they are in its custody as ware¬ 
houseman, it has been held that libelant has the 
burden of proving negligence, 41 but it has also been 
held that, where the goods were damaged while m 
the custody of the carrier as warehouseman, the 
burden is on it to establish its freedom from negli¬ 
gence. 42 

f. Seaworthiness 

Proof that the goods were lost or damaged while m 
the possession of a carrier by water may raise a pre¬ 
sumption that the vessel was unseaworthy, and the car¬ 
rier must prove that the vessel was seaworthy at the 
beginning of the voyage or that due diligence was exer¬ 
cised to make the vessel seaworthy. 

Proof that the goods were lost or damaged while 
in the possession of a carrier by water may raise a 
presumption or inference that the vessel was un¬ 
seaworthy, 43 particularly where the vessel was very 
old, 44 and the burden is then on the vessel or 
carrier to prove that it was seaworthy at the begin¬ 
ning of the voyage 45 and reasonably fit for the 


31. US—The Hog Island. DC.N.T, 
43 F2d 243, affirmed, C C.A., 48 F. 
2 d 101. 

58 C J. p 483 note 72. 

32. U S —The Dolbadarn Castle, Cal, 
222 F. 838, 138 CCA. 264. 

58 C.J. p 483 note 73 

33. N Y.—Roth v. Hamburg-Ameri¬ 
can Packet Co., 12 N.Y.S 460, 59 
N Y.Super 49. 

58 C J. p 485 note 3 

34. U S —The Arpillao, CC.A.NY, 
270 F 426, certiorari denied Jose 
Tayas’ Sons Co v. Pompeian Co, 
41 S.Ct. 377, 255 U.S 574, 65 L Ed 
793. 

58 C J p 483 note 76, p 485 note 6. 

35. U S —General Foods Corp. v 
The Troubador, DC NY, 98 F 
Supp 207 

36. US—The Asiatic Prince, D.C.N 
Y., 103 F. 676 

37. U S —Atlantic Sugar Refineries 
v Royal Mail Steam Packet Co., C 
C A N.Y., 47 F.2d 880 

38. U S.—American Tobacco Co. v 
The Katmgo Hadjipatera, C.A.N.Y., 
194 F.2d 449, certiorari denied 72 
S.Ct. 1076, 343 US. 978, 96 L.Ed 

-Hoskyn & Co. v. Silver Line, 

Limited, CCA.NY, 143 F.2d 462, 
certiorari denied 65 S Ct 116, three 
cases, 323 US. 767, 89 L.Ed 613— 
Consumers Import Co v. Kawasaki 


Kisen Kabushiki Kai^ha, C C.A N 
Y., 133 F.2d 781, affirmed Consum¬ 
ers Import Co. v Kabushiki Kaisha 
Kawasaki Zosenjo, 64 S Ct. 15, 320 
US. 249, 88 LEd 30—The Salvore, 
CC.A.NY, 60 F 2d 683, certiorari 
denied U S. Steel Products Co. v 
Navigazione Libera Tnestma So- 
cieta Anomma, 53 S.Ct 117, 287 U 
S. 653, 77 LEd 565—Fidelity-Phe- 
nix Fire Ins Co of N Y v. Flota 
Mercante Del Estado, D.C.La., 102 
F Supp. 861—The Hygrade No 18, 
DC Mass., 41 F.Supp 304—The 
Sandgate Castle, DCNY, 30 F. 
Supp 344—The Cabo Hatteras, D 
CNY, 5 F Supp 725—The Presi¬ 
dent Wilson, D C Cal, 5 F Supp 
684. 

Exemption from injury to cargo by 
fire generally see supra § 129. 

33. U.S.—The President Wilson, su¬ 
pra. 

Exclusion, of accidental and outside 
agencies 

In order to authorize application of 
“res ipsa loquitur” doctrine m pro¬ 
ceeding for exoneration from liabil¬ 
ity for damage resulting from a fire, 
although it may not have been neces¬ 
sary to exclude every possibility that 
fire might have originated from some 
other cause than negligence of the 
petitioners, claimants were bound to 
introduce evidence enough to remove 
the probable causes from which it 
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might have started —The Hygrade 

No 18, D.C Mass., 41 F Supp. 304. 

40. U S —De Grau v Wilson, D.C.N. 
Y., 17 F. 698, affirmed, C.C., 22 F. 
560. 

58 C.J p 485 note 12 [a3 

41. U.S—The Bellingham, C C.A.N 
J, 57 F 2d 1015 

42. Minn —Cargill Gram Co. v 
Cleveland-Clifts S S. Co, 235 N.W. 
208, 182 Minn 516, certiorari de¬ 
nied 52 S Ct 25, 284 U S. 646, 76 L 
Ed. 549, followed in Cargill Gram 
Co v. Cleveland-Cliffs S. S Co, 237 
N.W 197, 183 Minn. 620. 

43. Cal—Blake, Moffitt & Towne v. 
Luckenbach S S. Co, 6 P.2d 121, 
120 Cal App Supp. 775. 

N Y —Littlejohn v Ellerman, etc., S 
S. Co, 236 NTS. 699, 135 Misc. 
237 

58 C J p 480 note 33. 

Seaworthiness generally see supra § 
140 

As pnma facie case of breach of war¬ 
ranty of seaworthiness see infra § 
156. 

Damage by sea water as raising pre¬ 
sumption vessel is unseaworthy 
see infra subdivision h of this sec¬ 
tion. 

44. U S.—Forbes v Merchants' Ex¬ 
press, etc, Co., DCNY, 111 F 796, 
affirmed 120 F. 1019, 56 C.C A 681. 

45. U.S.—Commercial Molasses Corp. 
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cargo, 46 or that the loss was occasioned by some i 
cause other than unseaworthiness of the vessel. 47 
It has been held generally and under the Carriage 
of Goods by Sea Act, 46 U.S.C.A. § 1300 et seq, that 
the burden is on plaintiff to establish that the un¬ 
seaworthiness did, in fact, cause the loss or damage 
m question, 48 and under a statute relieving the own¬ 
er of a vessel from liability for damage caused by 
fire, unless the fire was caused by the design or 
neglect of the owner, the burden is on plaintiff to 
establish that the unseaworthiness of the vessel was 
the cause of the fire. 49 


Where the carrier seeks to avoid liability for 
loss of, or injury to, cargo under the provisions of 
the Carriage of Goods by Sea Act, 46 U.S C A § 
1304, relieving the carrier of liability for damage 
arising or resulting from unseaworthiness unless 
caused by want of due diligence on the part of the 
carrier to make the ship seaworthy, 50 or under the 
provisions of the Harter Act, 46 U S C A. § 192, 
relieving the carrier from liability for damage from 
specified causes where it has exercised due diligence 
to make the vessel seaworthy, 51 or under a clause 
of the bill of lading exempting it from liability for 


v. New York Tank Barge Corp , N J 
Y, 62 SOt 156, 314 U.S 104, 86 
LEd S9—Gardner v. Dantzler 

Lumber & Export Co , C C A Fla , 
98 F 2d 478—The Indien, D C Cal, 
71 F.2d 752—Franklin Fire Ins Co 
v Royal Mail Steam Packet Co , C 
CA.N.T, 58 F 2d 175, certiorari de¬ 
nied Royal Mail Steam Packet Co 
v Franklin Fire Ins Co, 53 S Ct 
82, 287 U.S 630, 77 LE^ 546— 
The W. H. Davis, D.CNY, 56 F 
Supp 561—The Wildwood, D C 

Wash, 41 F Supp. 956, reversed on 
other grounds, CCA., 133 F.2d 765, 
certiorari denied Amtorg Trading 
Corp v American S S Corp, 63 
SCt 1436, 319 U.S. 771, 87 LEd 
1719. 

5S C J. p 481 note 35. 

Burden of proof as to seaworthiness 
m action against private carrier 
see infra subdivision 3 of this sec¬ 
tion 

Basis of role 

Rule is based on fact that common 
carrier has the obligation of an in¬ 
surer except as it is relieved there¬ 
from by law or by valid contract — 
Commercial Molasses Corp. v. New 
York Tank Barge Corp, N.Y, 62 S 
Ct. 156, 314 US 104, 86 LEd. 89— 
The W H. Davis, D.CNY., 56 F 
Supp. 564 

Seaworthiness in relation to cargo 
and voyage 

Burden is on vessel, sued for dam¬ 
age to cargo, to prove its seaworthy 
condition, both generally, and in re¬ 
lation to particular type of cargo 
and voyage —The Smyrna, D C Md , 
2 F Supp 351, affirmed, CCA., 62 F. 
2d 1048 

Canadian law 

(1) Under Canadian Water Car¬ 
riage of Goods Act and its annexed 
rules, burden of proving unseaworth- 
mess of vessel is on cargo libelants, 
and, if unseaworthiness is shown, 
burden is then cast on shipowner 
or carrier, if it wishes to escape lia¬ 
bility, to go on with the evidence 
and show that due diligence was used 
to maJce the ship seaworthy—The 
iTisto, D.C.N.Y., 43 F Supp. 29, af¬ 
firmed, C.C.A., Middleton & Co. (Can¬ 
ada) Limited v. Ocean Dominion S. 


S Corp, 137 F 2d 619, certiorari de¬ 
nied 64 SCt 432, 320 US S02, 88 L 
Ed 484—The Aakre, DCNY, 31 F 
Supp 8, affirmed, C.C A, 122 F 2d 469 
(2) Fact that vessel, which was 
stranded while carrying goods un¬ 
der bills of lading incorporating Ca¬ 
nadian Water Carriage of Goods Act, 
was without the guide of sailing di¬ 
rections, did not establish that vessel 
was “unseaworthy,** so as to cast 
burden upon shipowner or carrier, if 
it wished to escape liability for loss 
of cargo, to show that due diligence 
was used to make the ship sea¬ 
worthy, where all the elements which 
crew of ship might have obtained 
from sailing directions were contain¬ 
ed on the chart which they used — 
The Insto, D.CNY, 43 F Supp. 29, 
affirmed, C.C. A., Middleton & Co 
(Canada) Limited v Ocean Domin¬ 
ion S S Corp, 137 F.2d 619, certio¬ 
rari denied 64 S Ct. 432, 320 U S 802, 
88 LEd 484 

46. US—The Capulin, D.C.Md , 298 
F. 953. 

58 C J P 481 note 36. 

47. U.S —The J. L. Luckenbach, D C 
N.Y., 1 F Supp 692, affirmed, C.C. 
A., 65 F 2d 570 

58 C J p 481 note 37. 

48. US —The Temple Bar, D.C Md , 
45 F Supp 608, affirmed, CCA, 137 
F 2d 293 

58 C J p 482 note 52 [aj. 

49. US —Hoskyn & Co v Silver 
Line, DCNY., 63 F Supp 452, af¬ 
firmed, C.C A., 143 F 2d 462, certio¬ 
rari denied 65 SCt. 116, 323 US 
767, 89 L.Ed. 613. 

50. US —Artemis Maritime Co v 
Southwestern Sugar & Molasses 
CO, C A.Va., 189 F 2d 488—Ore 
Steamship Corp v. D/S A/S Has- 
sel, C.CAN.Y., 137 F.2d 326—The 
Vizcaya, D.C Pa, 63 F Supp 898— 
The Vermont, D.C.N.Y, 47 F Supp. 
877 —Mente & Co v. Isthmian S. S 
Co, D.C.NI, 36 F Supp. 278, af¬ 
firmed, C.C.A., The Quarrington 
Court, 122 F.2d 266 

Exemption from liability for unsea- 
worthmess under Carriage of 
Goods by Sea Act generally see su¬ 
pra § 128. 


latent defect 

Under provision in the Carriage of 
Goods by Sea Act that carrier shall 
not be responsible for damage from 
latent defects not discoverable by 
due diligence, shipowner sued for 
loss has burden of showing that la¬ 
tent defect was not discoverable — 
Waterman S. S Corp v U S Smelt¬ 
ing, Refining & Min, Co , C.C.A La, 
155 F 2d 687, certiorari denied 67 S 
Ct. 115, 329 US. 761, 91 LEd 656. 

51. U S —Commercial Molasses Corp 
v. New York Tank Barge Corp , N 
Y, 62 SCt. 156, 314 US 104, 86 L 
Ed 89—Metropolitan Coal Co v 
Howard, C.C A NY, 155 F2d 780— 
The Plow City, CCA.Pa., 122 F 
2d 816, certiorari denied Plow City 
S S Co v. Texas Gulf Sulphur 
Co, 62 SCt. 579, 315 US 798, 86 
LEd 1199—The 'Point Chico, C.C 
A.Tex, 122 F.2d 1—The Denali, C 
C A Wash, 105 F 2d 413, adhered to 
112 F 2d 952, certiorari denied 
Alaska S. S Co. v. Pacific Coast 
Coal Co , 61 S.Ct. 65, 311 U S. 687, 
85 L.Ed 444—The Nordpol, C.C A 
N.Y, 84 F.2d 3, certiorari denied 
Grace S S. Co v Anglo-Chilean 
Nitrate Sales Corp, 57 S.Ct. Ill, 
two cases, 299 US 586, 81 LEd 
432—The West Arrow, CC.ANY, 
80 F 2d 853—The Indien, CC.A.Cal., 
71 F 2d 752—The Framlington 
Court, CCA Tex, 69 F 2d 300, cer¬ 
tiorari denied United British S S 
Co v. Newfoundland Export & 
Shipping Co, 54 SCt. 860, 292 U.S 
651, 78 LEd 1500—The Vestns, D. 
C N.Y., 60 F.2d 273—Gold Dust Cor¬ 
poration v. Munson S S. Line, CC 
A.N.Y, 55 F.2d 900—The Chehaw, 
DCNY., 54 F2d 645—Kalbfleisch 
Corporation v. U. S, D.C.Mass., 53 
F 2d 867—The Josephine, C C A.Pa., 
49 F.2d 207—Charbonmer v. U. S, 
DCSC, 45 F 2d 166, affirmed, C 
C A., U. S. v. Charbonnier, 45 F 2d 
174—The Temple Bar, D.C Md , 45 
F Supp. 608, affirmed, C C.A, 137 F 
2d 293—The Havana, DCNY., 45 
F Supp. 244—The Wildwood, D.C. 
Wash, 41 F Supp 956, affirmed, C. 
CA, 133 F 2d 765, certiorari denied 
Amtorg Trading Corp v. American 
Foreign S. S. Corp, 63 S Ct 1436, 
319 U.S. 771, 87 LEd. 1719—The 
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nnseaworthmess of the vessel, if it has exercised 
due diligence to make her seaworthy, 52 the burden 
is on the carrier to prove that the vessel was sea¬ 
worthy at the time of beginning the voyage, or that 
due diligence had been used to make her so, and 
that the vessel was properly manned. 53 

A shipowner relying on a release from the usual 
warranty of seaworthiness has the burden of prov¬ 
ing the release 54 and that he fulfilled the conditions 
on which the release depended. 55 A vessel which 
ships water a few days after leaving port cannot 
be presumed to have been seaworthy when she left 
port 56 Where the carrier prima facie shows the 
seaworthiness of the vessel, the burden is then on 
the cargo owner to rebut this prima facie show¬ 
ing, 57 or to show some fault in the vessel or her 
management that made the excepted peril efficient. 58 
Where there is no implied warranty that the vessel 
is fit at the beginning of a voyage safely to carry 


the cargo received by her, the burden of proof is 
not on the carrier, but on the shipper, who must 
show the carriers negligence in order to entitle 
him to recover for loss of, or damage to, cargo. 50 

Presumption of unscazvoiihincss arising from 
sinking or defect . The unexplained sinking of a 
vessel raises a presumption that she was unsea- 
worthy 60 where the sinking takes place m smooth 
water 61 or where there is no undue stress of weath¬ 
er or other known external cause, 62 as where the 
vessel sank at her dock or pier, or berth, without 
apparent cause, 63 or where she careened and 
dumped her cargo without known external cause 61 
This presumption is of course rebuttable. 65 The 
presumption is that the vessel was unseaworthy at 
the time of sailing where she becomes leaky or a 
breakdown or other disaster overtakes her soon 
after beginning her voyage, without stress of weath¬ 
er or other adequate cause appearing therefor 66 


Heddernheim, DC NT, 39 FSupp 
558—The Emilia, DCNT., 13 F 
Supp. 7—Daisy Philippine Under¬ 
wear Co v. U S Steel Products 
Co, DCNT, 11 F.Supp 175, af¬ 
firmed, CCA., U S Steel Products 
Co. v. American & Foreign Ins Co., 
82 F.2d 752—The Harry Lucken- 
bach, DCN.Y., 8 FSupp 507—The 
Horaisan Maru, D C N.T, 5 F Supp 
311, reversed on other grounds, C 
C.A, Yokohama Specie Bank v. 
Mitsui & Co, 73 F.2d 526, certio¬ 
rari denied 55 S.Ct 648, 295 US 
736, 79 D.Ed 1684—The Georgian, 
DC.Fla, 4 FSupp. 718, affirmed, C 
CA. r 76 F 2d 550—The Empress 
of Russia, D.C.N.Y, 1 FSupp 978 
—The J. L. Luckenbach, D C N.Y , 
1 FSupp 692, affirmed, CCA, 65 
F 2d 570—The Point Brava, D.C 
Cal., 1 F.Supp 366 

Cal.—Blake, Moflitt & Towne v Luck¬ 
enbach S. S. Co, 6 P.2d 121, 120 
Cal App Supp 775. 

Wash—National Grocery Co. v Ol¬ 
sen, 108 P.2d 320, 6 Wash 2d 491 
58 C.J. p 481 note 42. 

Exemption from liability under Har¬ 
ter Act generally see supra § 127 
Conflicting evidence 

The burden is on the earner in 
all cases and not only in those where 
there is conflicting evidence—The 
Wildcroft, Pa, 26 S.Ct. 467, 201 U.S 
378, 50 LEd. 794. 

52. U.S—Gold Dust Corporation v 
Munson S. S Line, C.CAN.Y, 55 
F.2d 900—The W. H Davis, DC. 
N.Y., 56 FSupp. 564—The Vale 
Royal, D.CMd, 51 FSupp 412. 

58 C.J. p 481 note 42. 

53. U.S—Gold Dust Corporation v. 
Munson S S. Line, C.CA.NY, 55 
F.2d 900—Charbonmer v U S, D. 
CSC, 45 F 2d 166, affirmed, CCA, 
U S. v. Charbonmer, 45 F 2d 174 

80 C J S —66 


—The Condor, DCN.Y., 8 F.Supp 
929, affirmed, CCA, The Nordpol, 
84 F 2d 3, certiorari denied Grace 
S. S Co v Anglo-Chilean Nitrate 
Sales Corporation, 57 S Ct 111, two 
cases, 299 US. 586, 81 LEd. 432 
58 C J. p 481 note 41 
Inquiry as to competency of chief 
officer 

While burden of proof is on ship¬ 
owner to show a diligent inquiry 
concerning competency of chief offi¬ 
cer, master is not put on inquiry as 
to whether chief officer was about to 
use or was using medical treatment 
which might result in chief officer’s 
mcompetency, where such officer ap¬ 
peared strong and healthy.—The 
James Griffiths, CC.AWash, 84 F 
2d 785, certiorari denied Sperry Flour 
Co v. Coastwise Steamship & Barge 
Co, 57 SCt. 315, 299 US. 612, 81 L 
Ed 452, rehearing denied 57 S.Ct. 430, 
300 U.S 686, 81 LEd 888 

54. US.—New England S S Co v. 
Howard, C.CANY., 130 F.2d 354 

55. U.S —New England S. S. Co. v 
Howard, supra. 

56. U S —The Plow City, C C.A Pa., 
122 F 2d 816, certiorari denied Plow 
City S. S. Co. v. Texas Gulf Sul¬ 
phur Co, 62 SCt 579, 315 U.S. 798, 
86 LEd. 1199 

57. U.S—The Thomas Melville, D.C 
NY, 31 F 486. 

58. U S.—The Thomas Melville, su¬ 
pra 

59. U S —The Tjomo, D.C.Ala., 115 
F. 919. 

60. U S.—Continental Ins. Co. v. 
Anchor Line, D C N Y , 53 F 2d 1032 
—Petition of Reliance Marine 
Transp. & Const Corp, D.C Conn , 
89 F.Supp. 272. 

Res ipsa loquitur 

This is but a particular application 
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of the doctrine of res ipsa loquitur 
—Commercial Molasses Corp. v. New 
York Tank Barge Corp, N.Y, 62 S 
Ct. 156, 314 US 104, 86 L.Ed. 89. 

Where improper loading is elimi¬ 
nated as a cause for the vessel cap¬ 
sizing, the presumption is that the 
vessel was unseaworthy —Taylor 
Bros Lumber Co, Inc v. Sunset 
Lighterage Co., C.CAN.Y, 43 F.2d 
700. 

61. U S.—Commercial Molasses Corp. 
v New York Tank Barge Corp , N 
Y., 62 SCt 156, 314 US 104, 86 
LEd 89—The Evelyn, DC.NY, 60 
F.2d 644—The S C L No 9, D C. 
Pa, 37 FSupp. 386, affirmed, C.CA, 
114 F.2d 964. 

62. U S —Petition of Erlandsen, D. 
C.Wash., 51 FSupp 921. 

63. U S —The Buffalo, C C.A N.Y., 56 
F 2d 738—The Harper, CC.ANY, 
42 F 2d 161—Federal Forwarding 
Co. v. Lanasa, C C AMd, 32 F.2d 
154—The Fort Gaines, D C Md , 21 
F 2d 865—The Jungshoved, CC.A 
NY., 290 F. 733, certiorari denied 
44 SCt. 35, 263 US 707, 68 L.Ed. 
517 

58 C J. p 482 note 55 

64. U.S —Hickman, Williams & Co. 
v Murray Transp. Co, DCN.Y., 31 
F Supp 820—U S Metals Refining 
Co. v. Jacobus, NY., 205 F 896, 
124 C.C.A 209 

65. US —The S. C. L. No. 9, DCjPa, 
37 F Supp 386, affirmed, C C.A, 114 
F 2d 964. 

66. U S —American Agr. Chemical 
Co. v Brooklyn & Buffalo Nav. Co , 
DCNT., 56 F 2d 271—The Wild* 
Wood, DC Wash., 41 F.Supp. 956, 
reversed on other grounds, C C.A, 
133 F.2d 766, certiorari denied Am- 
torg Trading Corp. v. American 
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g. Particular Cause of Loss or Damage in Gen¬ 
eral 

As a general rule, where the loss of, or damage to, 
cargo is in part due to a cause for which the carrier is 
liable and in part due to a cause for which it is not lia¬ 
ble, the burden of proof is on the carrier to establish what 
part of the damage was due to the cause for which it 
is not liable. 

As a general rule, where the loss of, or damage 
to, the cargo was in part due to a cause for which 
the carrier is liable and in part due to a cause for 
which it is not liable, the burden of proof is on 
the carrier to establish what part of the damage was 
due to the cause for which it is not liable, 67 and this 
rule has been held to apply where the injury to the 
goods was caused by an inherent vice m the goods 
for which the carrier was not liable and another 
cause for which it was liable, 68 but it has also been 
held that, where the goods are not in good condition 
when received by the carrier, the burden is on 
plaintiff to establish what part of the damage was 
due to a cause for which the carrier was liable 69 
The rule putting the burden on the carrier to prove 
the damage due to each cause does not apply where 
a determination of the damage due to the respective 
causes is prevented by the consignee of the goods. 70 

While it is generally stated that proof that the 
loss or damage occurred while the goods were in 


the carrier’s possession puts the burden on the 
carrier or shipowner, in order to relieve itself 
from liability, to account for or explain such dam¬ 
age 71 it has been held that, under the Carnage of 
Goods by Sea Act, 46 U S C A. § 1300 et seq, the 
carrier does not have to show the cause of the 
damage or loss if he shows that he was free from 
negligence 72 Under a statute exempting the car¬ 
rier from liability for damage from fire unless the 
fire was caused by the carrier’s design or neglect, 
the carrier does not have the burden of proving the 
cause of a fire. 73 

Where the bill of lading exempts the carrier from 
liability for breakage and leakage, the carrier need 
not show the cause of the breakage or leakage. 74 
Similarly, where the bill of lading exempts the car¬ 
rier from liability for damage caused by mould, 
rust, and discoloration, the carrier does not have 
the burden of establishing the cause of the moisture, 
rust, and discoloration. 75 If sufficiently heavy 
weather is experienced by a vessel to account for 
damage to cargo by motion of the ship, the pre¬ 
sumption is that the damage was so caused, and 
not by bad stowage, 76 and the fact that part of a 
cargo endures the voyage without damage raises 
no presumption that damage to other parts was 
caused by bad stowage. 77 Where it appears that 


Foreign S S. Corp, 63 SCt 1436, 
319 US 771, 87 L Ed 1719. 

58 C.J p 482 note 57 
Collapse of boilers 

In determining liability for dam¬ 
age to cargo, a presumption existed 
that vessel was unseaworthy as to 
boilers -which collapsed, notwith¬ 
standing vessel was forty-five days 
from sailing at time of collapse, 
where it was admitted that the star¬ 
board boiler, which was in the worse 
condition, was used for only eight 
days —The Heddernheim, D.C.N V., 
39 FSupp. 558. 

.67. U S—The Vallescura, N.Y., 55 S 
Ct 194, 293 US 296, 79 L Ed. 373 
—U S v Apex Fish Co, CA Wash , 
177 F 2d 364—Great Atlantic & Pa¬ 
cific Tea Co v. Lloyd Brasileiro, C 
CAN.Y, 159 F 2d 661, certiorari 
denied 67 S Ct. 1519, 331 U.S 836, 
91 L Ed 1849—Armco International 
Corp v. Rederi A/B Disa, C C.A.N. 
Y, 151 F2d 5—Edmond Weil, Inc, 
v. American West African Line, C 
CA.N.Y, 147 F.2d 363—Philippine 
Sugar Centrals Agency v Kokusai 
Kisen Kabushiki Kaisha, C.C.AN. 
Y, 106 F 2d 32—U S v Los An¬ 
geles Soap Co, CCA Cal, 83 F 2d 
875—American Tobacco Co v. The 
Katingo Hadj'ipatera, D C.N.Y, 81 
FSupp. 438, modified on other 
grounds, CA, 194 F 2d 489—Samb 
Corp. v. Umted Fruit Co, 74 F 


Supp 64—The Vizcaya, D C Pa , 63 
F Supp 898—Cox v. Farley, D.C 
N.Y., 34 F Supp 446. 

68. US —The Nichiyo Maru, CCA 
Md , 89 F 2d 539—Cox v. Farley, 
DCNT., 34 FSupp 446 

69. US—Albers Bros Milling Co 
v. Hauptman, C CA Cal, 95 F.2d 
286—The Kiel Maersk, CCAN Y. f 
91 F 2d 932, certiorari denied 58 S. 
Ct 281, 302 U.S 753, 82 L Ed. 582 
*—American Tobacco Co v. The 
Katingo Hadjipatera, D.C.N.Y, 81 
F Supp. 438, modified on other 
grounds, CA, 194 F 2d 489—The 
Ensley City, DCMd, 71 F.Supp 
444, affirmed, CCA, Isthmian S. S. 
Co. v. Martin, 170 F.2d 25. 

Exemption of liability for “taint” 

In libel to recover damages for in¬ 
jury to shipment of flour where dam¬ 
age was brought within clause of 
bill of lading exempting vessel from 
liability for “taint,” burden was on 
shipper to show that there was a 
causal connection between condition 
of flour on discharge and improper 
stowage —The Chester Valley, D C 
La,, 28 FSupp. 290, affirmed, C.C A, 
110 F.2d 592. 

70. U S —Beck v. Vizcaya, D C.Pa., 
88 FSupp. 8X8, affirmed, C.A., 182 
F.2d 942, certiorari denied 71 S.Ct 
124, 340 US 877, 95 L Ed 638 

71. U.S—James Richardson & Sons 
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v Conners Marine Co , C C.A N Y , 
141 F 2d 226—The Cherca, DCN 
Y, 52 F 2d 644, reversed on oth¬ 
er grounds, CCA, 55 F 2d 926— 
Cafiero <& Mencacci v. Navigazione 
Libera Tnestma, S A, D.CNT, 
50 F.2d 199—The Mangalia, D C.N 
Y. f 69 F.Supp. 688—Spencer Kel¬ 
logg & Sons v Great Lakes Trans¬ 
it Corp, DCMich, 32 FSupp 520 
—Sparks Milling Co. v. U. S., D.C. 
La , 5 F Supp 567. 

58 C J. p 479 note 10. 

Burden of explaining cause of loss or 
damage m action against private 
carrier see infra subdivision j of 
this section. 

72. U S —George F. iPettinos, Inc, v. 
American Export Lines, D C Pa, 68 
FSupp. 759, affirmed, CCA, 159 F 
2d 247—The Vermont, D C N.Y., 47 
F.Supp. 877. 

73. U S —Charbonmer v. U. S., D.C 
SC, 45 F.2d 166, affirmed, CCA, 
U. S. v. Charbonmer, 45 F 2d 174. 

74. U S.—The Monte Iciar, C C A. 
Pa., 167 F.2d 334—The Patna, N.Y, 
132 F. 971, 68 C C.A 397 

75. U.S—Thomas Roberts & Co v, 
'Calmar S. S. Corp., D.C Fa., 59 F. 
Supp. 203, 

76. U.S—The Connaught, D.C.N Y, 
32 F. 640—The Polynesia, D.C N.Y- 
30 F. 210. 

77. V S —The Polynesia, supra. 
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the casks in which goods were shipped were insuffi- 1 
cient, the burden is on the shipper to prove that the 
defect in the casks was not the cause of the dam¬ 
age. 78 

h. Damage by Sea Water 

The burden is on the plaintiff to prove that the goods 
were damaged by sea water, and, where such proof is i 
made, it raises a presumption that the vessel was un¬ 
seaworthy. 

The burden of proof is on plaintiff to show that 
the bad condition of the goods on delivery was due 
to sea water, 79 and, where such proof is made, it 
raises a presumption that the vessel was unsea¬ 
worthy 80 The burden is then on the carrier to 
show how the sea water got into the hold of the 
vessel and damaged the cargo 81 and, since this 
should have been guarded against, the burden is on 
the carrier to show that it has fully discharged its 
duty in this respect, 82 and that the damage occurred 
without any fault on its part, 83 as that it was oc¬ 
casioned by a peril of the sea for which it was not 
responsible. 84 

* 

The burden is on the carrier to show a sea peril 
adequate to cause such leaks to a seaworthy ship, 85 
such as to show sufficient stress of weather to war¬ 
rant the inference that such water found access to 
the cargo through a peril of the sea, 86 the con¬ 
sequences of which could not have been guarded 
against with the means available to the officers and 
crew, 87 and it is not sufficient to show merely that 


the vessel had encountered unusual stress of weath¬ 
er, without showing that proper precautions had 
been taken to protect the cargo 88 Where the ship 
has shown a sea peril which might reasonably be 
expected, under the circumstances, to cause the 
damage found to exist, it will be presumed to have 
produced it, if there is satisfactory proof that any 
or all other suggested causes did not produce it, 89 
and where it appears that the vessel encountered 
an unusually violent storm which fully accounted 
for the damage within an exception in the bill of 
lading, the burden is on the shipper to show care¬ 
lessness or negligence on the part of the vessel lead¬ 
ing to the loss. 90 

i Deviation and Delay 

In a suit for damages for delay in shipping and trans¬ 
porting the goods, the burden is on the plaintiff or li¬ 
belant to prove that the damages resulted from unreason¬ 
able delay. 

In a suit for damages for delay in shipping and 
transporting the goods, the burden is on plaintiff or 
libelant of proving that the damages resulted from 
an unreasonable delay in this respect; 91 but he is 
not required to prove that the damage would not 
have happened except for such delay. 92 Any ex¬ 
cuse for its delay m shipping the goods must be 
proved by defendant 93 

Deviation . The burden is on plaintiff or libelant 
to prove a deviation by the carrier, 94 but where 
there is a deviation by the carrier, the burden is 
on it to prove that the deviation was justified, 95 or 


78. U.S —Atkins v. Horrman, D.C N 
Y, 2 F.Cas No 602a. 

79. U.S—The Goyaz, CCA.N.Y, 3 
F.2d 653, certiorari denied 45 S Ct. 
230. 267 US. 594, 69 L Ed 804. 

80. U.S —The Folmma, NY, 29 S 
Ct. 363, 212 U.S. 354, 53 L Ed 546, 
15 Ann Cas. 748—Artemis Maritime 
Co. v. Southwestern Sugar & Mo¬ 
lasses Co, C.A., 189 F.2d 488—Wes- 
sels v. The Asturias, C C.A N.Y., 
126 F.2d 999. 

81. U.S—The Las sell, D.CN.Y., 53 
F 2d 687—Herman v. Compagme 
GeneraXe Transatlantique, N.Y., 242 
F. 859, 155 C C.A 447. 

82. U S —Toyo Kisen Kabushiki 

Kaisha v. Willits, C.C.A Cal., 17 F 
2d 762. 

58 C J. p 480 note 22. 

83. US —Toyo Kisen Kabushiki 

Kaisha v. Willits, supra 

84. U.S.—Pillsbury Flour Mills Co 
v. Becker S. S. Co, D C.N.Y., 49 F. 
2d 648—Alliance Tobacco Co. v. U 
S., D.C.N.Y., 12 FSupp 661, af¬ 
firmed, C.C A., 85 F 2d 86—The Em¬ 
press of Russia, D C.N.Y., 1 F. 
Supp. 978 

58 C J. p 480 note 24. 


85. U.S —The Queen, D C Cal, 78 F 
155, affirmed 94 F 180, 36 CCA 
135, reversed on other grounds 21 
SCt 278, 180 US 49, 45 L Ed 419 

86. U S —Darragh v. The Dunbrit- 
ton, NY., 73 F 352, 19 CCA. 449. 

87. U.S—The Sloga, DCNY., 22 F 
Cas.No 12,955, 10 Ben. 315. 

58 C J. p 480 note 27. 

88. US—The Italia, D.CN.Y, 184 
F 366, modified on other grounds 
187 F. 113, 109 CCA. 33. 

58 C.J p 480 note 28. 

89. U S —Darragh v The Dunbnt- 
ton, N.Y, 73 F. 352, 19 C C.A. 449 

90. US—The Neptune, C.CNY, 18 
FCas No.10,118, 6 Blatchf, 193. 

58 C J. p 480 note 30 

91. U S —U S. v Palmer & Parker 
Co, C.C.A Mass , 61 F 2d 455 

58 C J. p 479 note 17. 

92. U.S —The Esrom, D.C.N.Y., 261 
F. 624, reversed on other grounds, 
CCA, 272 F. 266, certiorari denied 
42 S.Ct, 47, 257 US. 634, 66 L.Ed 
408. 

58 C.J. p 480 note 18. 
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93. Mass.—Ideal Leather Goods Co. 
v Eastern SS Corp, 107 N.E. 525, 
220 Mass. 133 

94. U S —The Salvore, C.C ANY., 60 
F 2d 683, certiorari denied U. S 
Steel Products Co. v Navigazione 
Libera Tnestma Societa Anonima, 
53 SCt. 117, 287 US. 653, 77 L.Ed 
565. 

Repair of ship 

In proceeding for exoneration from 
liability, burden was held to be on 
cargo owners to show that making 
repairs during unloading, m course 
of which fire broke out, was not cus¬ 
tomary and was unreasonable so as 
to constitute a deviation.—The Sal- 
rore, C.C.ANY, 60 F2d 683, certio¬ 
rari denied U S Steel Products Co. 
v. Navigazione Libera Tnestma So¬ 
cieta Anonima, 53 S.Ct 117, 287 U S. 
653, 77 L.Ed. 665 

95. U.S—The Wildwood, D.C Wash.,. 
41 F.Supp 956, reversed on other- 
grounds, C.CA., 133 F 2d 765, cer¬ 
tiorari denied Amtorg Trading 
Corp. v. American Foreign S. S 
Corp, 63 S.Ct 1436, 319 U.S. 771, $t 
L.Ed. 1719, 
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was permitted by the bill of lading, 96 or that the 
loss of, or damage to, the goods would have oc¬ 
curred in the absence of the deviation. 97 Mere 
nondelivery of the goods does not create a pre¬ 
sumption of overcarriage of the goods resulting m a 
deviation. 98 

j. Private Carrier 

In an action against a private carrier for loss of, or 
injury to, cargo, the burden is on the plaintiff to prove 
that the carrier was negligent or unseaworthy, and the 
fact that the goods were lost or damaged while in the 
carrier's custody does not put the burden of proof on 
the carrier. 

Since, as discussed supra § 125, a private carrier 
is not an insurer but undertakes only to exercise due 
care in the protection of the goods committed to 
its care, the burden of proving negligence or a 
breach of that duty rests on plaintiff 99 and proof 
of loss of, or damage to, cargo while in the car¬ 
rier's possession does not cast on it the burden of 
proving proper care and diligence on its part 1 or 
that the loss occurred from an excepted cause in 
the contract or bill of lading. 2 However, m dis¬ 
charging the burden of proof, plaintiff is entitled to 
the benefit of the presumptions and inferences by 
which the law aids the bailor m an action against 
a bailee, 2 and since the carrier is in a better posi¬ 


tion to know the cause of the loss and that it was 
not one involving its liability, the law requires that 
it come forward with the information available to 
it, 4 and its failure to do so warrants an inference 
or presumption of its liability 5 However, such in¬ 
ferences and presumptions, while they may affect 
the burden of coming forward with evidence, do not 
alter the burden of proof which remains on plain¬ 
tiff, 6 and, where the carrier comes forward with 
evidence explaining the loss or damage, the burden 
of going forward with the evidence is again on 
plaintiff. 7 

Where the action is based on the shipowner's war¬ 
ranty of seaworthiness, the burden of proving a 
breach thereof 8 and that such breach was the proxi¬ 
mate cause of the damage 9 rests on plaintiff, and 
proof that the goods were lost or damaged while 
in the carrier’s possession does not cast on it the 
burden of proving seaworthiness. 10 While plain¬ 
tiff may be aided 'by a presumption or inference of 
unseaworthiness arising from the unexplained sink¬ 
ing of the vessel, 11 where evidence explaining the 
sinking is presented, the burden of proof on the 
issue of unseaworthiness remains on plaintiff. 12 
Where the contract of carriage exempts the carrier 
from liability for unseaworthiness not discoverable 
by due diligence, the carrier has the preliminary 


96. US—The Wildwood, DC Wash, 
41 F.Supp 956, reversed on other 
grounds, C CA, 133 F2d 765, cer¬ 
tiorari denied Amtorg Trading 
Corp. v. American S. S. Corp, 63 S 
Ct. 1436, 319 US 771, 87 LEd 
1719. 

97. U-S —The Hermosa, C.C.A.Cal., 
57 F.2d 20 

98. U.S.—Shackman v. Cunard 
White Star, DC.NT, 31 FSupp. 
948 

99. U.S —Commercial Molasses Corp. 

v. New York Tank Barge Corp, N. 
Y, 62 SCt. 156, 314 US. 104, 86 
LEd. 89—American Agr Chemical 
Co v O’Donnell Transp. Co, D.C. 
NY., 62 F.Supp. 239—The W. H. 
Davis, D.C NY, 56 F.Supp. 564— 
The Commerce, D.C.N.Y., 46 F 

Supp. 360, affirmed, C.CA, New 
England S. S. Co. v. Howard, 130 
F.2d 354. 

58 C.J p 478 note 97. 

Burden of proof as to negligence gen¬ 
erally see supra subdivision e of 
this section. 

1. U S.—In re Steamship Co Nor- 
den, D.CMd, 6 F 2d 883—The 
Rokeby, DCN.Y, 202 F 322 

2. U.S.—In re Steamship Co. Nor- 
den, D.C.Md., 6 F.2d 883. 

Burden of proof that loss or damage 
resulted from excepted peril gen¬ 
erally see supra subdivision d of 
this section. 


3. U.S—Commercial Molasses Corp 
v. New York Tank Barge Corp., N 
Y, 62 S.Ct 156, 314 US. 104, 86 L 
Ed. 89—The W. H Davis, DCNY, 
56 F.Supp. 564. 

Presumptions and burden of proof m 
actions by bailor against bailee 
generally see Bailment §50. 

4. U.S.—Commercial Molasses Corp 
v. New York Tank Barge Corp , N 
Y, 62 SCt 156, 314 US. 104, 86 
L Ed. 89—In re Steamship Co. Nor- 
den, D.CMd., 6 F2d 883—The W 
H Davis, D.C NY, 56 FSupp 564. 

5. U.S.—Commercial Molasses Corp. 
v. New York Tank Barge Corp , N 
Y, 62 SCt 156, 314 U.S. 104, 86 L 
Ed. 89—The Joseph J. Hock, CC.A. 
NY., 70 F.2d 259—The W H Da¬ 
vis, D.C.N.Y, 56 F.Supp. 564— 
-£Stna Ins. Co v. Florida Towing 
Corp, D.C Fla., 37 F.Supp. 781— 
The Westmoreland, DC.N.Y, 14 F. 
Supp. 762, affirmed, C.C A, 86 F. 
2d 96. 

6. U S.—Commercial Molasses Corp 
v. New York Tank Barge Corp, N. 
Y, 62 S.Ct. 156, 314 US. 104, 86 
LEd 89—The W H. Davis, D.C. 
NY., 56 F.Supp. 564. 

7- U.S.—The Bowling Green, D C N. 
T, 11 FSupp 109, affirmed, CCA., 
Cyarmkow Rionda Co. v. Ellerman 
& Bucknall S. S. Co., 81 F.2d 1017 
—The Frank A. Smith, D.C.N.Y., 8 
F.Supp. 134. 


8. US —Commercial Molasses Corp 
v. New York Tank Barge Corp., N. 
Y., 62 SCt. 156, 314 U.S. 104, 86 
L.Ed. 89—Eastern Gas & Fuel As¬ 
sociates v. Martin Marine Transp 
Co, CAPa, 190 F.2d 394—Metro¬ 
politan Coal Co v. Howard, C C.A. 
NY, 155 F.2d 780—Petition of Re¬ 
liance Marine Transp. & Const 
Corp., D.C Conn, 89 F.Supp 272 

9. U S.—New England S. S. Co. v. 
Howard, CC.AJST.Y, 130 F 2d 354— 
The Mary M., D.CN.Y., 73 F.Supp. 
674. 

10. U.S—In re Steamship Co. Nor- 
den, D C.Md., 6 F 2d 883. 

11. U.S.—Commercial Molasses Corp. 
v. New York Tank Barge Corp., N. 
Y. f 62 S.Ct. 156, 314 U S 104, 86 L. 
Ed. 89—Eastern Gas & Fuel Asso¬ 
ciates v Martin Marine Transp. 
Co., CAJPa., 190 F 2d 394—Petition 
of Reliance Marine Transp. & 
Const. Corp, D.C.Conn. p 89 F Supp. 
272 

Presumption of unseaworthiness 
from sinking of vessel in general 
see supra subdivision f of this sec¬ 
tion. 

12 . U.S.—Commercial Molasses Corp. 
v. New York Tank Barge Corp., N. 
Y., 62 SCt. 156, 314 U.S. 104, 86 
L-Ed. 89. 
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burden of proving the exercise of due diligence to 
make the vessel seaworthy. 13 

k. Amount of Damage 

In an action for less of, or damage to, cargo the 
burden is on the plaintiff or libelant to prove the amount 
of the damage. 

In an action for loss of, or damage to, cargo, 
the burden is on plaintiff or libelant to prove the 
amount of the loss or damage, 14 such as the value 
of the goods lost; 15 and where he is entitled to 
recover damages to goods during unloading and 
transferring on a wharf, but not damages during 
shipment, the burden is on him to show the recover¬ 
able damages, separate and distinguished from non- 
recoverable damages 16 Where libelant has been 
paid part of his loss by insurer, the amount claimed 
in the libel is presumed to be the amount of dam¬ 
ages for which it has not received payment. 17 

l. Notice of Claim; Time to Sue 

The plaintiff or libelant has the burden of proving 
-that notice of loss or of his claim was timely given and 
-that the action was instituted within the time limited 
by the contract of carriage 

Plaintiff or libelant has the burden of proving 


the giving of timely notice of the loss or injury and 
of his claim 18 and that notice of loss as required 
by the bill of lading or contract of carriage was 
given, 19 waived, 20 or excused 21 Under the Car¬ 
riage of Goods by Sea Act, 46 U S C A. § 1303 (6), 
on a failure to give notice of the damage or loss 
within the statutory time, there is a presumption of 
good delivery m favor of the carrier 22 and the bur¬ 
den is on plaintiff or libelant m an action for dam¬ 
ages to the goods to overcome that piesumption by 
proof 23 

Stipulation limiting time to sue . Plaintiff or li¬ 
belant has the burden of proving compliance with 
valid provisions in the bill of lading or contract of 
carriage limiting the time within which suit must 
be commenced, 24 waiver thereof, 35 or excuse for 
noncomphance therewith. 26 Where plaintiff con¬ 
tends that the provision is unreasonable, the burden 
is on him to establish that fact. 27 

§ 155. -Admissibility of Evidence 

General rules as to the admissibility of evidence, par¬ 
ticularly in actions against earners generally for loss 
of, or injury to, goods, apply in actions against carriers 
by water for loss of, or injury to, cargo. 


13. U-S —Metropolitan Coal Co. v 
Howard. CCAN.Y, 155 F.2d 780 

14. U S —Weirton Steel Co. v Is- 
brandtsen-Moller Co, C C A N Y , 
126 F 2d 593—U. S v Palmer & 
Parker Co , C C A.Mass , 61 F 2d 455 
—Baltic Cotton Co. v U S. f C C.A 
Ala, 55 F2d 568—The Carlotta, C 
C.NY., 5 F Cas No.2,413a 

Burden of proof as to shortage or 
deficiency of quantity see supra 
subdivision c (2) of this section. 
Measure of damages generally see 
infra § 158. 

Market not available 

Consignor suing for damages on 
basis of resale price obtained was 
held obliged to show that market 
■wherein price of goods was same as 
■contract price was not available to 
■consignor—Connecticut Fire Ins Co 
v Lake Transfer Corporation, C.CA 
:NY., 74 F.2d 258 

15. Ga.-—Strachan Shipping Co v. 
Hazlip-Hood Cotton Co., 131 S.E 
283, 161 Ga. 4S0, answer to certified 
questions conformed to 132 S.E. 
454, 35 GaApp. 94. 

£8 C J p 476 note 60. 

16. U S —The Bencleuch, C.C A.N.Y, 
10 F.2d 49, certiorari denied 46 S 
Ct 631, 271 US. 680, 70 L Ed 1148. 

17. U S —The Turret Crown, C.C.A. 
N.Y., 297 F 766, certiorari denied 
Commonwealth SS Co. v. Patent 
Vulcanite Roofing Co., 44 S.Ct. 403, 
J264 U.S. 591, 68 L.Ed. 865. 


18. U S —E Gerh & Co. v Cunard S. 
S Co, C CAN Y, 48 F 2d 115 

19. U S —Warner Barnes & Co v. 

Kokosai Kisen Kabushiki Kaisha, 
CC ANY, 103 F 2d 430—The J. L. 
Luckenbach, CCA N.Y, 65 F 2d 

570—U. S. Industrial Alcohol Co. 
v. Calmar S. S Corporation, CCA. 
NY., 57 F.2d 182, certiorari denied 
53 SCt 21, 287 US 622, 77 L Ed. 
540—Newport Rolling Mill Co. v. 
Mississippi Valley Barge Line Co, ! 
D.C La., 50 F Supp. 623—The West 
Arrow, D.CNY, 10 F Supp 385, 
modified on other grounds, CCA, 
80 F2d 853—Krauss Bros Lumber 
Co. v. Dampskibsselskabet Norden 
Aktieselskab, D C.N Y, 3 F Supp. 
1014. 

58 C.J. p 476 note 57. 

Shipment to foreign country 

(1) Burden of proving compliance 
with notice clause m bill of lading 
was on cargo owner suing for misde¬ 
livery, although shipment was to for¬ 
eign country—Bank of California, N. 
A., v. International Mercantile Ma¬ 
rine Co, C.C A NY., 64 F.2d 97, cer¬ 
tiorari denied 54 S.Ct. 66, 290 U.S. 
649, 78 LEd. 563 

(2) In the absence of proof by 
cargo owner that under German law 
misdelivery of cargo m Germany ex¬ 
cused giving of notice of claim there¬ 
for as provided in bill of lading, 
court must give effect to notice 
clause.—Bank of California, N. A., v. 
International Mercantile Marine Co„ 
supra. 


20. U S —Krauss Bros. Lumber Co 
v Dampskibsselskabet Norden Ak¬ 
tieselskab, D.C N.Y, 3 F Supp 1014 

21. US—Krauss Bros Lumber Co 
v Dampskibsselskabet Norden Ak¬ 
tieselskab, supra. 

22. N Y —Fire Ass’n of Philadelphia 
v Isbrandtsen Co, 103 N Y.S 2d 
118, 199 Misc. 257. 

23. NY —Fire Ass’n of Philadelphia 
v Isbrandtsen, supra. 

24. US —Krauss Bros Lumber Co 
v. Dampskibsselskabet Norden Ak¬ 
tieselskab, D C N.Y., 3 F Supp 1014 

58 C.J. p 476 note 58 

25. U S.—Krauss Bros Lumber Co 
v Dampskibsselskabet Norden Ak¬ 
tieselskab, supra. 

Concealment by carrier 

In libel by insurer as consignee’s 
subrogee against carrier for dam¬ 
ages to consignment, insurer had 
burden of establishing concealment 
by carrier and consignee's diligence 
in discovering claim, in order to es¬ 
cape provision in hill of lading that 
claim must be sued on within one 
year after delivery.—Switzerland 
General Ins. Co. of Zurich, v. Naviga- 
zione Libera Tnestina, S. A., C.C A. 
N.Y., 91 F 2d 960. 

26. U.S.—Krauss Bros. Lumber Co 
V. Dampskibsselskabet Norden Ak¬ 
tieselskab, D.C.NY., 3 F.Supp 
1014. 

27. N.Y.—The President Monroe, 286 
N.Y.S. 990, 159 Misc. 432. 
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The rules governing the admissibility of evidence 
in actions generally, and particularly in actions 
against carriers for loss of, or damage to, goods, 
as discussed in Carriers § 255, apply in an action 
for loss of, or injury to, goods by carriers by water, 
with respect to the admissibility 28 or inadmissibili¬ 
ty 29 of particular evidence on matters m issue, j 
such as with respect to improper loading or stow- j 
age, 30 the carrier’s liability as warehouseman, 31 and : 
with respect to the admissibility of copies of the bill 
of lading. 32 On the question of seaworthiness at ; 
the time of sailing, evidence of the condition and 
performance and mechanical equipment of the ves¬ 
sel during the subsequent voyage may be con¬ 
sidered. 33 A report made by a surveyor which was 
not based on his own knowledge is not admissible in 
connection with the seaworthiness of the vessel 34 

It has been held that parol evidence of an agree¬ 
ment that goods shipped under a clean bill of lading 
should be carried on deck is inadmissible in a libel 
for injury to cargo, 35 although such evidence may 
be received to show a supplemental agreement for a 
particular mode of storage under deck, 36 but it has 
also been held that, where stowage on deck was 
stipulated in the dock receipts, it was competent to 
show an agreement for stowage on deck even though 
the bill of lading erroneously failed to provide for 
it 37 The contemplated voyage at the time of ship¬ 
ment may be shown by extrinsic evidence, 38 such 
as by the carrier’s advertisements. 39 Where de¬ 
fendant denies it was the carrier, and evidence is 
offered which shows that the contract of carriage 
was entered into by plaintiff with general agents of 


defendant, a bill of lading issued by such agents 
and which they were authorized to sign is admis¬ 
sible in evidence 10 

The testimony of an officer of the consignee 
| named m the bill of lading 41 or of an officer of the 
libelant 42 is competent to prove the ownership of 
the goods invoked in the action. It has been held 
that the certificates of an exporters’ association are 
not admissible to prove the good condition of the 
goods when shipped where such certificates are not 
official documents 43 The results of chemical tests 
made on the goods may be introduced to prove that 
they were damaged by sea water. 44 Evidence other 
than sales is admissible to prove the market value 
of goods. 45 Where goods are imported for use and 
not for sale, it has been held that evidence of 
market value when the goods arrived and when they 
should have arrived is not admissible on the ques¬ 
tion of damages for delay in delivery, 46 but that 
contracts m fulfillment of which the imported goods 
could have been used are admissible. 47 

Vessel’s log book A vessel’s log is competent 
evidence against her in an action for damages to 
cargo. 48 

Insurance . Evidence that the cargo owner had 
received from insurer the amount for which the 
goods had been insured has been held to be ir¬ 
relevant in an action for their loss 49 

Custom and usage. Parol evidence is admissible 
of a custom or usage as to the meaning of the words 
“dangers of’ the river” as used in a bill of lading- 
for transportation of goods by inland navigation, 5 ° r 


28. US—The Monte Iciar, D.CPa, 
67 F.Supp 201, affirmed, CC.A, 167 
F 2d 234. 

58 C.J p 4S6 note 21. 

29. U S —The Pelotas, DCLa,43F 
2d 571, affirmed, C C.A, 66 F.2d 75. 

58 C J p 486 note 22. 

30. US—The Koranna, D.CN.Y, 
214 F 172—Donaldson v. J. W 
Perry Co. f Ya, 138 F. 643, 71 C.C 
A. 93. 

31. U S —Camden Woolen Co. v 
Eastern SS Lines, D.C Me., 8 F 2d 
162, vacated on other grounds, C.C 
A, 12 F.2d 917. 

32. US.—The Arpillao, C.C AN.Y, 
270 F 426, certiorari denied Jose 
Tayas' Sons Co v Pompeian Co, 
41 S Ct 377, 255 U S. 574, 65 L Ed 
793 

33. U.S —The Oritani, DCPa, 40 F. 
2d 522, affirmed, CCA, Atlantic 
Fruit Co. v. The Oritani, 54 F 2d 
1075. 

34. U S.—Yokohama Specie Bank v 
Mitsui & Co., C.C.AN.Y, 73 F 2d 
526, certiorari denied Yokohama 


Specie Bank v Mitsui & Co, 55 
SCt. 648, 295 US 736, 79 L Ed. 
1684. 

35. U S.—The Delaware, Cal., 14 
Wall 579, 20 L Ed 779—The Star 
of Hope, D C.Cal , 22 F.Cas No 13,- 
313, 2 Sawy 15, affirmed 17 Wall 
651, 21 LEd. 719 

36. U.S.—The Star of Hope, supra. 

37. U.S—The Margaret Lykes, D.C 
La, 57 F Supp. 466 

38. U.S —General Hide, etc , Corp v 
U. S, DCNY, 24 F.2d 736 

39. U.S.—General Hide, etc, Corp. v. 
U. S., supra 

40. U.S.—Patent Vulcanite Roofing 
Co v. Transoceanica Societa Itali- 
ana di Navigazzone, CCA.NY, 32 
F 2d 213, certiorari denied 50 S 
Ct 30, 280 US 574, 74 L.Ed. 626 

41. U S -—The Monte Iciar, D.C Pa, 
67 F Supp 201, affirmed, C.C.A, 
167 F 2d 334. 

42. U.S.—Hickman, Williams & Co, 
Inc. v Murray Transportation Co, 
D.C.N.Y., 31 F Supp 820. 
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43. U S —The Niel Maersk, C C AN. 
Y, 91 F 2d 932, certiorari denied 
Bradley v. The Niel Maersk, 58 S 
Ct. 281, 302 U.S. 753, 82 L.Ed. 582.. 

44. U S —Wessels v. The Asturias, 
C C.A N.Y, 126 F 2d 999. 

45. TJ S —The Waalhaven, DCNY., 
1 F Supp 396, affirmed, C.C.A, 64 
F 2d 25, certiorari denied The 
Waalhaven v Potash Importings 
Corporation of America, 53 S Ct. 
696, 289 US. 752, 77 L.Ed. 1497. 

46. U S —U. S v Palmer & Parker 
Co., C.C.A Mass, 61 F.2d 455 

47. U S.—U. S. v. Palmer & Parker- 
Co., supra. 

48. U.S.—The Waalhaven, C.C A N 
Y., 36 F2d 706, certiorari denied 
50 S.Ct. 352, 281 U.S 747, 74 LEd 
1159 

49. Pa.—Nimick v Holmes, 25 Pa. 
366, 64 Am.D. 710. 

50. Pa—Gordon v Little, 8 Serg. &_ 
R 533, 11 Am.D. 632. 
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such as to show that by custom and usage they in¬ 
clude dangers by fire occurring without fault or 
negligence of the carrier, 51 or casualties other than 
those arising from the element of water, 52 except 
where the custom or usage is contrary to law and 
in contravention of public policy. 53 Parol evidence 
is not admissible to show that, by a custom existing 
on a particular river, flat-boat men were not respon¬ 
sible for a loss caused by dangers of the river, al¬ 
though the bill of lading contained no such excep¬ 
tion. 54 Evidence that it was usual and customary 
for one boat on a voyage to stop and aid another 
boat m distress was held competent to show that 
such act is not a deviation, where the loss occurred 
by the sinking of the boat after such aid was ren¬ 
dered. 55 

In determining whether or not the construction of 
a vessel rendered her unseaworthy, it is proper to 
consider evidence of the usual custom of shipowners 
and the usual method of construction of ships and 
their appliances, 56 but such evidence should be con¬ 
sidered in the light of what would appear to be the 
prudent method of construction, 57 and may be re¬ 
jected entirely where the construction is obviously 
defective. 58 


§ 156. -Weight and Sufficiency of Evi¬ 

dence 

General rules as to the weight and sufficiency of the 
evidence have been applied in actions against carriers by 
water for loss of, or injury to, cargo. These rules have 
been applied with respect to the weight and sufficiency 
of evidence concerning negligence of the carrier, the ex¬ 
istence of damage to the goods, the cause of loss or dam¬ 
age, the condition of the goods on delivery to the car¬ 
rier, the load'ng and discharge of cargo, and the sea¬ 
worthiness of the vessel 

General rules as to the weight and sufficiency of 
the evidence, 59 such as that the party having the 
burden of proof on an issue must prove it by a 
fair preponderance of the evidence, 60 'have been ap¬ 
plied m actions against carriers by water for loss of, 
or injury to, cargo. Proof that the goods were 
damaged while m the vessel’s possession, or that 
at the time the goods were delivered to the carrier 
for shipment they were in good order and condi¬ 
tion and that they were damaged at the time of their 
delivery at their destination makes a prima facie 
case against the carrier, 61 without any proof on 
the part of plaintiff as to how the damage was 
caused, 62 unless the goods have been shipped by 
more than one carrier. 63 So, also, proof of the 


51. Ala—McClure v. Cox, 32 Ala 
617, 70 Am D 552 

.38 C.J p 487 note 33. 

52. Ala —Sampson v Gazzam, 6 
Port 123, 30 Am D. 578 

Pa.—Gordon v. Little, 8 Serg & R 
533, 11 AmD. 632 

53. Ala—Boon v Steamboat Bel¬ 
fast, 40 Ala 184, 88 AmD. 761. 

58 C.J. p 487 note 35. 

54. Ala—Boon v Steamboat Bel¬ 
fast, 40 Ala. 184, 88 AmD. 761, 
overruling- Steele v McTyer, 31 
Ala 667, 70 Am.D. 516 

.55. Mo—-Walsh v. Homer, 10 Mo. 6, 
45 AmD. 342. 

56. US—The Indrapura, Or, 190 F 
711, 112 CCA. 351—The Titania, 
DC NTT., 19 F. 101. 

57. U.S—The Indrapura, Or, 190 F 
711, 112 CC.A. 351. 

58. U.S.—The Indrapura, supra. 

59. U S.—American Trading Co v 

The Harry Culbreath, CANY, 187 
F 2d 310—Farr v Ham S. S. Co, 
C.C.ANY, 121 F.2d 940—Beck v 
The Vizcaya, DC Pa, 88 F Supp 
818, affirmed, CA, 182 F.2d 942, 
certiorari denied 71 S Ct. 124, 340 
U.S. 877, 95 LEd 638—The Sopho¬ 
cles, D C.N.Y., 51 F Supp. 953- 

Spencer Kellogg & Sons v. Great 
Lakes Transit Corp, DC.Mich., 32 
F.Supp. 520—The Harry Lucken- 
bach, D.C.N.Y, 8 F Supp. 507. 

58 C.J. p 487 note 46, p 488 note 47 

. Evidence held sufficient 

(1) To establish liability of ear¬ 


ner—Gartland S S Co v Utah- 
Idaho Sugar Co , C.C AWis , 92 F 2d 
940. 

(2) To establish that carrier was 
not liable—Edmond Weil, Inc, v 
American West African Line CCA 
NY, 147 F 2d 363—Kasser Distillers 
Products Corp v Companhia De Nav- 
egacao Carregadores Acoreanos, DC. 
NT., 76 F Supp. 796—Dixon Irmaos 
& Cia, Ltd, v. Manhattan Lighter¬ 
age Corp, D C.N.Y., 75 F.Supp. 593. 
Evidence held insufficient 

(1) To establish carrier’s liability 

—Anglo-American Fur Merchant 

Corp. v. U. S., DCN.Y, 77 F Supp. 
1000—The Mar Mediterraneo, DC. 
La, 13 F.Supp. 860. I 

(2) To establish that transship¬ 
ment of cargo was a delivery of car¬ 
go to shipper either actually or con¬ 
structively —Anglo-American Fur 
Merchant Corp. v. U. S., supra. 

60. U.S —Cargo Carriers v. Brown 
S S Co., DCNY, 95 F.Supp 288 

58 C.J p 476 note 54. 

TTausual claims must be establish¬ 
ed by clear and convincing proof.— 
The Rosalia, CC.AN.Y., 264 F. 285 < — 
58 C J. p 488 note 48. 

61. U.S—Commercial Molasses Corp 
v New York Tank Barge Corp, N. 
Y., 62 SCt 156, 314 U.S. 104, 86 
L Ed. 89—Schnell v. The Valles- 
cura, N.Y., 55 SCt 194, 293 U.S 
206, 79 L.Ed 373—U. S. v. Apex 
Fish Co, C A Wash, 177 F.2d 364 
—The Mauretania, C.GA.N.Y, 84 
F 2d 408—The Carso, C.CAN.Y, 
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53 F 2d 374, certiorari denied Nav- 
lgazione Libera Tnestma v. Mo- 
lmelli, Giannusa & Rao, Inc, 52 S 
Ct 140, 284 U.S. 679, 76 L.Ed. 574 
—McNeely & (Price Co v. The Ex¬ 
chequer, DC.Pa., 100 F.Supp 343— 
Wayne v. Inland Waterways Corp, 
D.Clll., 92 F Supp. 276—E S. UU- 
mann-Allied Co. v. The George E 
Pickett, DC.N.Y, 77 F Supp 988- 
Cox v Farley, DCNY, 34 F Supp 
446—Daisy Philippine Underwear 
Co v. U. S Steel Products Co, D 
CNY, 11 FSupp 175, affirmed, C 
CA, U. S Steel Products Co v. 
American & Foreign Ins. Co., 82 F 
2d 752. 

58 C J. p 479 note 8. 

Burden of proof and presumptions 
m case of private carrier see su¬ 
pra § 154 j 
Bill of lading 

BiU-of-lading acknowledgment that 
raw linseed was shipped m good or¬ 
der established prima facie case of 
shipper’s right to recover for damag¬ 
es by sea water.—The Lasseil, D C 
N.Y, 53 F.2d 687. 

62. Tex.—Mallory SS. Co. v. Har- 
riss-Irby Cotton Co, CivApp, 204 
SW 789 

58 C J. p 479 note 9. 

63. Eirst of connecting carriers 
Proof that goods were delivered 

j to vessel in good condition and were 
damaged on delivery to consignee did 
not establish prima facie case 
against vessel where vessel delivered 
goods to another carrier who made 
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delivery of the goods to the carrier and of non¬ 
delivery at the destination makes a prima facie case 
of the carrier’s liability. 64 Facts may not be estab¬ 
lished by speculation or uncertain inferences 65 

General rules apply as to the weight and sufficien¬ 
cy of the evidence on the question of the right or 
authority to sue for the loss or injury, 66 the contract 
of carnage, 67 the delivery of the goods to the car¬ 


rier, 68 and on the question of the loss or damages 
occurring while the goods were in the carrier’s 
custody. 69 Such general rules also apply on the 
issues of wrongful delay 70 or deviation 71 by the 
vessel. 

Negligence in general General rules apply as to 
the weight and sufficiency of the evidence on the 
question of the carrier’s negligence, 72 and, where 


delivery to consignee and there was 
no proof as to the condition of the 
goods on discharge from the vessel 
—U S. Smelting, Refining & Mining 
Co v. Waterman S. S. Corp, D.C 
La, 62 FSupp 511. 

©4. 1STT—Reid v Luckenbach SS. 

Co, 230 NT.YS 602, 133 Misc 21. 
58 C J. p 478 note 82 

65. US—The Bill, DCMd, 47 F 
Supp. 969, affirmed, CCA, Lorent- 
zen v. Brazil Oiticica, Inc., 145 F 2d 
470. 

66. US—Hickman, Williams & Co 
v. Murray Transp Co., D C X.Y , 
31 F Supp S20 

58 C J p 1SS note 49. 

67. US —The Hmdanger, C C.A.Ca!, 
76 F 2d 13 

68. U S.—Kelley v Cunard SS Co , 
C.CMass, 120 F. 536, reversed on 
other grounds 126 F. 610, 61 C C 
A. 532, certiorari denied 24 S.Ct 
853, 193 U S. 670, 48 L.Ed. 840 

58 C J p 488 note 51 
Evidence held sufficient 

(1) To establish delivery of goods 
to carrier—Mackey v. U. S., D.CN 
Y, 83 FSupp. 14. 

(2) To establish that goods ^ere 
not delivered to carrier by railroad 
—oSTeuss Hesslem & Co v. Louisville 
& N. R. Co , LaApp, 50 So 2d 855. 

69. US.—The Dondo, D.C.N.Y., 287 
F. 239. 

58 C.J. p 488 note 52 
Rust stains on bales of goatskins 
constituted evidence that water dam¬ 
age to goatskins occurred while they 
w’ere on board vessel —John R Ev¬ 
ans & Co v. The Express, D C.Pa, 
100 FSupp. 347. 

Application for refund of custom du¬ 
ties 

Fact that consignees applied to 
customs house for refund of duty on 
ground that part of cargo of onions 
was decayed was held not conclusive 
that cargo was not damaged in trans¬ 
it, where rebate was allowed in case 
of decay or injury destroying com¬ 
mercial value —The Carma, DCN.I, 
2 FSupp. 929. 

Evidence held sufficient 

(1) To establish that loss or in¬ 
jury occurred while goods were m 
carrier's custody—John R Evans & 
Co. v. The Express, DC Pa, 100 F 
Supp. 347-—McNeely & Price Co v 
Ellerman & Bucknall S S. Co, D C 
Pa, 100 F.Supp. 339—The Ciano, D 


jCPa, 69 FSupp 35—58 CJ p 488 
note 52 [a] ( 1 ), ( 2 ) 

( 2 ) To establish that loss or in¬ 
jury did not occur while goods were 
in carrier's custody'—McNeely & 
Price Co v The Lambrook, D C.Pa, 
100 F Supp 345—58 C J p 4S8 note 52 
[a] (3), (4). 

70. U S —Grammer S S. Corporation 
v. James Richardson & Sons, C C A. 
XI, 47 Fid 1S6—The Terne, D 
CX.Y, 1 F.Supp 537. 

58 C J. p 4S9 note 54. 

Pnma facie case 

In libel to recover damages for 
spoilage of cargo during shipment, 
prima facie case was made by proof 
of unreasonable and unexcused delay 
by earner in delivery of shipment — 
Wayne v Inland Waterways Corp, 
DC Ill., 92 FSupp 276 

71. U S —The Wildwood, CCA 
Wash, 133 F 2d 765, certiorari de¬ 
nied Amtorg Trading Corp v. 
American S S Corp, 63 S Ct 1436, 
319 U.S. 771, 87 L Ed 1719. 

58 C.J. p 489 note So. 

Evidence held sufficient 

(1) To show no deviation.—Rudy- 
Patrick Seed Co. v Kokusai Kisen 
Kasushiki Kaisha, CCANY, 85 F. 
2d 17—The Marianne, D.C.La-, 24 F 
Supp. 7 86. 

(2) To show that deviation was 
justified —The Wildwood, CCA. 
Wash, 133 F2d 765, certiorari denied 
Amtorg Trading Corp. v. American 
Foreign S. S Corp., 63 S.Ct 1436, 319 
US 771, 87 LEd, 1719—Accinanto, 
Limited v. Cosmopolitan Shipping 
Co. DCMd, 99 F.Supp. 261—The 
Rita Sister, DC Pa., 69 F.Supp. 480. 
Damage from deviation 

Evidence was held insufficient to 
establish that detei loration to cargo 
of tomatoes would have occurred 
even, without deviation—The Her- 
mosa, C C.A.Cal., 57 F.2d 20 

72. U S —Cafiero & Mencacci v. Nav- 
igazione Libera Tnestma, S. A., D. 
CXI, 50 F 2d 199 

58 C.J. p 488 note 53. 

Weight of testimony of crew 

(1) In libel for cargo damage, in 
weighing testimony of crew, court 
could consider fact that crew of ves¬ 
sel are always reluctant to admit 
responsibility for a loss —Spencer 
Kellogg & Sons v. Great Lakes 
Transit Corp., D C Mich., 32 F.Supp. 
520 


(2) Where loss was not entered in 
the ship’s log and first record in 
writing was the marine protest exe¬ 
cuted by the master ten days after 
the loss occurred and five days after 
the ship arrived at its destination, 
testimony of crew given under such 
circumstances required close scrutiny 
and was not necessarily to be accept¬ 
ed unless found to be inherently 
worthy of belief.—Spencer Kellogg & 
Sons v. Great Lakes Transit Corp, 
supra. 

Evidence held sufficient 

(1) To show that loss or damage 
was due to carrier's negligence — 
James Richardson & Sons v Conners 
Marine Co, CCA.NT, 141 F 2d 226 
—The Fred Smartley, Jr, C C A.Va , 
100 F 2d 971—U S v Los Angeles 
Soap Co, CCA Cal, S3 F 2d 875— 
Cafiero & Mencacci v. Navigazione- 
Libera Tnestma, S A, D C N.Y., 50' 
F 2d 199—Imperial Sugar Co. v. 
Bright Star S S Co, D C Tex , 92 F. 
Supp 693—The Daly No 40, DCN 
Y, 76 FSupp. 700—American Agr 
Chemical Co v. O'Donnell Transp 
Co, DC NY, 62 FSupp. 239—^Etna 
Ins Co v Florida Towing Corp, D. 
C.Fla, 37 FSupp 781. 

(2) To show that loss of, or injury 
to, cargo was not due to carrier’s 
negligence. 

U S —Scarburgh v. Compania Sud- 
Amencana De Vapores, C A.lsT.Y., 
174 F 2d 423—The Maui, C.C A. 
Cal, 113 F.2d 1018, certiorari de-- 
nied John Demartini Co v. The 
Maui, 61 S Ct. 317, 311 U.S. 709, 85 
LEd. 461—Automobile Ins Co of 
Hartford, Conn. v. Hart-Wood 
Lumber Co, CCA.Cal, 105 F.2d 
387—The James Griffiths, C.C.A . 
Wash, 84 F.2d 785, certiorari de¬ 
nied Sperry Flour Co. v. Coastwise 
Steamship & Barge Co, 57 S.Ct 
315, 299 US. 612, 81 L.Ed. 452, re¬ 
hearing denied 57 S.Ct. 430, 300 U 
S. 686, 81 LEd. 888—Krebs Pig-- 
ment & Chemical Co v. Sheridan, 
CCAPa, 79 F.2d 479—The Ver¬ 
mont, D.C N.Y, 47 F Supp. 877. 
N.Y.—-Proctor & Gamble Mfg. Co v. 
Ocean S S. Co., 267 N.Y.S. 405, 149 . 
Misc. 701. 

(3) To show that there was no im¬ 
proper handling of barge by tug, 
and that tug was free from fault 
with respect to speed—W. R Grace 
& Co. v. Charleston Lighterage & 
Transfer Co., CAS.C., 193 F.2£ 539.. 
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the burden of proof is on plaintiff, negligence must 
be established by a fair preponderance of the evi¬ 
dence 73 The kind and quality of proof required 
to exonerate the carrier and establish that the loss 
or damage occurred without fault on its part de¬ 
pend to some extent on the nature of the cargo and 
the damage suffered 74 

Loss or injury generally. General rules apply as 
to the weight and sufficiency of the evidence with 
respect to the fact of loss of, or injury to, the 


goods, 75 or a shortage thereof; 76 the time when, 77 
and the place where, 78 the injury to the goods oc¬ 
curred; the extent or amount of the loss or in¬ 
jury; 79 the cause of the loss or injury, 80 and no¬ 
tice by the shipper, to the carrier, of his claim for 
loss or damage. 81 

Condition of goods on delivery to carrier . The 
good or undamaged condition of the goods at the 
time of their delivery to the carrier must be estab¬ 
lished by a preponderance of the evidence. 82 Con- 


Evidence held insufficient 

(1) To show that loss of, or dam¬ 
age to, cargo was due to earner's 
negligence —Philippine Sugar Cen¬ 
trals Agency v. Kokusai Kisen Ka¬ 
bushiki Kaisha, C CAN'T., 106 F. 
2d 32—The Anaconda, C.C A NT., 60 
F 2d 898—The Tergestea, DC NT, 
54 F.2d 809—Rhodes v U. S., DCN. 

T, 8 P.Supp. 124—The Gothic Star, 
DC NT., 4 FSupp. 240. 

(2) To show that loss or damage 
was not due to carrier's negligence 
—Accmanto, Limited v Cosmopolitan 
Shipping Co , D C Md , 99 F.Supp 261 
—The Guanancita, D C Fla., 69 F. 
Supp 928—Kratma v South Atlan¬ 
tic S. S. Co , D.C Ga, 63 F Supp. 895. 
Repair 

Evidence that some barrels of wine 
were recoopered by carrier was not 
evidence that carrier had been neg¬ 
ligent with respect to cargo —The 
Monte Iciar, D C.Pa., 67 FSupp. 201, 
affirmed, CCA., 167 F.2d 334. 

73. U.S —American Agr Chemical 
Co. v. O'Donnell Transp Co., D.C 
NT, 62 FSupp. 239. 

74. XT S —Kasser Distillers Products 
Corp. v Companhia De Navegacao 
Carregadores Acoreanos, D.C N.T, 
76 F.Supp. 796. 

Evidence held sufficient to exonerate 
carrier 

U S.—Kasser Distillers Products 
Corp. v. Companhia De Navegacao 
Carregadores Acoreanos, supra. 
Evidence held insufficient to exoner¬ 
ate carrier 

U. S —The Africa Maru, C C A.N T , 
54 F.2d 265, certiorari denied Osaka 
Shosen Kaisha v. Habicht Braun & 
Co., 52 SCt. 457, 285 TJ.S. 556, 76 
LEd. 945—Remington Rand, Inc. 
v. U. S, D.CN.T., 98 FSupp. 334- 
Standard Brands v. Thos & Jno 
Brocklebank, Limited, D C.N.T., 81 
F.Supp. 670—E. S. Ullmann-Allied 
Co. v. The George E. ‘Pickett, DC. 
N.T., 77 FSupp. 988—The Manga- 
lia, DCN.T., 69 FSupp. 688—The 
Ciano, D.C.Pa., 69 F.Supp. 35. 

75. U.S.—The M V. Silversandal, D. 
C.NY., 26 F.Supp. 61, affirmed, C. 
C.A., Bache v. Silver Line, 110 F.2d 
60. 

Here acceptance or rejection by In¬ 
spector for purchaser for reasons not 


apparent is insufficient ground for 
determining existence of damage 
properly attributable to ship or own¬ 
er—The M V. Silversandal, DCN 
T„ 26 FSupp 61, affirmed, CCA., 
Bache v Silver Line, 110 F 2d 60 
Evidence held sufficient to show 
damage to goods 

U S —Bache v. Silver Line, C C A N 
T , 110 F.2d 60—The Norte, D C Pa , 
69 FSupp 881, motion denied 71 
F Supp. 147—The Mangalia, D C. 
NT., 69 FSupp 688 

76. US.—The Rita Sister, DC.Pa, 
69 FSupp 480 

77. US—The Monte Iciar, C.C A. 
Pa, 167 F.2d 334 

78. U S —George F Pettinos, Inc , 
v American Export Lines, D C Pa , 
68 FSupp 759, affirmed, CCA, 159 
F 2d 247—George F Pettinos, Inc , 
v Thos. & Jno Brocklebank, Lim¬ 
ited, D C.Pa., 65 F.Supp 102 

79. U.S.—Baltic Cotton Co, v. U. S, 
CC.A.Ala., 55 F.2d 568. 

58 C J. p 489 note 58. 

Evidence held sufficient 

(1) To establish amount of dam¬ 
age—The Guanancita, D.C Fla , 69 F. 
Supp. 928—The Ciano, DC Pa, 69 
FSupp 35—The Raleigh, D.C Md., 50 
FSupp. 961—The Nichiyo Maru, DC. 
Md., 14 F.Supp. 727, affirmed, CCA., 
89 F.2d 539—58 CJ. p 489 note 58 
M. 

(2) To establish market value by 
which cost of replacement could be 
measured.—The Waalhaven, D.C.N.T , 
1 FSupp 396, affirmed, C C.A., 64 F. 
2d 25, certioran denied The Waalhav¬ 
en v. Potash Importing Corporation 
of America, 53 S.Ct 696, 289 U.S. 752, 
77 L.Ed. 1497 

(3) To establish proper calculation 
of damage.—The Nichiyo Maru, D.C. 
Md., 14 F.Supp. 727, affirmed, C.C A., 
89 F.2d 539. 

Evidence held insufficient to estab¬ 
lish amount of damage 
U.S—Stimimann v The San Diego, 
CC.AN.T., 148 F.2d 141. 

58 C.J. P 489 note 58 [b], [c]. 

80 . U.S. — The Georgian, DC.Fla., 4 
F.Supp. 718, affirmed, CC.A., 76 F. 
2d 550. 

Doubt as to cause of damage 

should be resolved against carrier-— 
Sparks Milling Co, v. U. S., D.C La., 
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| 5 F Supp 567—The Camia, D C N.T., 

2 F Supp 929 

Evidence held sufficient to show dam¬ 
age by sea water 

U S —Wessels v The Asturias, C C.A. 
NT, 126 F 2d 999—Alliance To¬ 
bacco Co. v. U S, C.C.A.N T, 85 
F 2d 86—The Dondo, DCN.T., 287 
F 239. 

Fla —Bull S. S. Line v Graybar Elec¬ 
tric Co., 3 So 2d 122, 147 Fla. 516 
Evidence held insufficient 

(1) To show what caused damage 
—The Guanancita, D.C.Fla., 69 F 
Supp. 928. 

(2) To show damage by sea water 
—U. S. v Cia. Luz Stearica, C.A. 
Wash, 186 F2d 594. 

(3) To show damage was caused 
by latent defect.—The Lassell, D.C 
N.T , 53 F 2d 687—Kratma v South 
Atlantic S S. Co, D.C.Ga., 63 F Supp 
895. 

(4) To show part of damage was 
not caused by carrier’s fault-—Sanib 
Corp. v United Fruit Co , D.C N T., 
74 FSupp. 64. 

81. U S —The J. L. Luckenbach, C. 
C.ANT., 65 F 2d 570. 

58 C J. p 489 note 57. 

Evidence held sufficient to show prop¬ 
er notice 

U.S —The J L. Luckenbach, supra 
58 C J. p 489 note 57 [a]. 

Evidence held insufficient to show 
proper notice 

U S —The Mar Mediterraneo, D C.La., 
13 F.Supp. 860. 

58 CJ. p 489 note 57 [b]. 

82. U S.—The Chester Valley, D C 
La , 28 F Supp 290, affirmed, C.C A., 
110 F.2d 592 —New England News¬ 
paper Pub. Co v. U S, D C.Mass., 
18 FSupp 674. 

58 C.J. p 488 note 50. 

Evidence held sufficient 

(1) To establish that goods were 
m good condition when delivered to 
carrier. 

U.S —U. S v. Apex Fish Co, C.A. 
Wash, 177 F.2d 364—Philippine 
Sugar Centrals Agency v. Kokusai 
Kisen Kabushiki Kaisha, C C A.N. 
T., 106 F-2d 32—Warner Barnes & 
Co. v Kokosai Kisen Kabushiki 
Kaisha, C.C.ANT, 102 F 2d 450, 
modified on other grounds 103 F 
2d 430—General Foods Corp, v. The 
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vincing evidence is required to overcome the pre¬ 
sumption arising from a clean bill of lading that the 
goods were in apparent good order and showed no 
surface evidence of damage. 83 The good internal 
order of the goods at the time of their delivery to 
the carrier need not be established by direct affirma¬ 
tive evidence, 84 but may be established by proof of 
facts and circumstances from which it can be in¬ 
ferred that the damage did not exist when the goods 
came into the possession of the carrier. 85 The 
condition of the goods at outturn, that is, on then- 
discharge, may be evidence of their good condition 


when delivered to the carrier, 86 as where a sub¬ 
stantial proportion of the goods are in good condi¬ 
tion at outturn. 87 The good internal order of the 
goods may also be established by proof by the bill of 
lading that they were in apparent good order when 
delivered to the carrier and that the cause of the 
damage was external, not internal. 88 

Care of cargo, loading, stozuagc, and discharge. 
General rules apply in actions for the loss of, or 
injury to, cargo with respect to the weight and 
sufficiency of the evidence as to the proper care and 
handling of the cargo, 89 the weight and sufficien- 


Troubador, TOC XT., 9S P Supp 207 
—Petition of Republic of U S of 
Brazil, D C.N.Y , 91 F Supp. 961— 
E S. Ullmann-Allied Co v The 
George E Pickett, DCNY., 77 F 
Supp 988—The Mangalia, D C X Y., 
69 F.Supp. 6S8—The Ponce, D.CX 
J, 67 F Supp 725, affirmed, CCA, 
Pompeian Olive Oil Corp. v. The 
Ponce, 160 F2d 107—Stirnimann 
v The San Diego, DC.XY, 55 F 
Supp. 798, affirmed, CCA., 148 F. 
2d 141. 

La.—Taormina Corporation v Luck- 
enbach Gulf S S Co., App., 6 So 
2d 235. 

58 C.J. p 488 note 50 [aj. 

(2) To establish that goods were 
inherently defective or were dam¬ 
aged at time of their delivery to car¬ 
rier—Bingham v. Osaka Shosen Kai¬ 
sha, DCXY, 12 F.Supp 35, affirmed, 
CCA, 88 F2d 1004—Rhodes v. U. S., 
D.CX.Y., 8 F Supp 124—The Geor¬ 
gian, DC Fla, 4 F.Supp. 718, affirmed, 
C.CA., 76 F.2d 550. 

(3) To show that damage was due 
to defects inherent in the goods — 
S. L. Shepard & Co. v. Agwihnes, Inc, 
CCASC, 130 F.2d 67—Philippine 
Sugar Centrals Agency v Kokusai 
Kisen Kabushiki Kaisha, C C A.X.Y , 
106 F 2d 32—The Heranger, C C.A. 
Cal, 101 F 2d 953—Albers Bros Mill¬ 
ing Co v. Hauptman, C C A.Cal., 95 
F 2d 286—The Xagisan Maru, DC. 
XY, 14 FSupp. 1010—J. Lichtman 
& Sons v. Dollar S S Line, D C X Y., 
13 F Supp 717, affirmed, CCA, 91 F. 
2d 1015—The Georgian, D C Fla, 4 
F.Supp. 718, affirmed, CCA., 76 F.2d 
550. 

(4) To show that damage was not 
due to vice inherent m the goods — 
The Africa Maru, CCA.N.Y., 54 F 
2d 265, certiorari denied Osaka Sho¬ 
sen Kaisha v. Habicht Braun & Co., 
52 SCt. 457, 285 US. 556, 76 L Ed 
945—E S Ullmann-Allied Co. v The 
George E Pickett, DCNY., 77 F 
Supp. 988. 

(5) To show that damage was due 
to insufficiency of the packing.— 
Scarburgh v. Compama Sud-Ameri- 
cana De Vapores, C.AXY, 174 F.2d 
423—The Rita Sister, DC Pa, 69 F 
Supp. 480—The Ponce, D.CX.J., 67 


F Supp 725, affirmed, CCA, Pom¬ 
peian Olive Oil Corp v The Ponce, 
160 F 2d 107—The Mar Mediterraneo, 
DC.La, 13 F Supp 860 
Evidence held insufficient 

(1) To show that goods were m 
good or undamaged condition v hen 
delivered to carrier—The Xiel 
Maersk, CCAXY, 91 F 2d 932, cer¬ 
tiorari denied Bradley v. The Xiel 
Maersk, 58 SCt 2S1, 302 US. 753, 
82 L Ed. 582—McNeely & Price Co v 
The Exchequer, D C.Pa., 100 F.Supp 
343. 

(2) To establish that goods were 
damaged or defective at time of de¬ 
in ery to earner.—The Ciano, D C 
Pa., 69 F.Supp. 35 

(3) To show that damage was 
caused by defects inherent in the 
goods —George F Pettmos, Inc, v 
Thos & Jno Brocklebank, Limited, 
D C Pa , 65 F Supp 102 

(4) To establish sufficiency of 
packing—Kasser Distillers Products 
Corp v Companhia De Xavegacao 
Carregadores Acoreanos, DC.NY, 76 
F Supp. 796. 

83. U S —John R Evans & Co v 
The Express, D.C'Pa., 100 F Supp 
347 

Presumption of good condition aris¬ 
ing from clean bill of lading see 
supra § 154 c (3) 

Evidence held insufficient to overcome 
presumption 

U S —Stirnimann v. The San Diego, 
CC AX.Y., 148 F.2d 141 

84. US—The Ponce, D C N. J , 67 
F Supp 725, affirmed, CCA, Pom¬ 
peian Olive Oil Corp. v. The Ponce, 
160 F.2d 107. 

85. U S —McXeely & Price Co. v. 

The Exchequer, D.C.Pa, 100 F. 

Supp 343 

86. U S —Warner Barnes & Co v 
Kokosai Kisen Kabushiki Kaisha, 
CCAXY., 102 F.2d 450, modified 
on other grounds 103 F 2d 430—The 
Matilde Peirce, C C.AXY, 32 F 2d 
688—McNeely & Price Co. v The 
Exchequer, DC.Pa, 100 FSupp. 
343. 

87. U.S—Philippine Sugar Centrals 
Agency v Kokusai Kisen Kabushi- 
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ki Kaisha, CCANI, 106 F 2d 32 
—General Foods Corp v. The Trou- 
bador, DCXY., 98 FSupp 207— 
Petition of Republic of U. S. of 
Brazil, DCX.Y, 91 FSupp. 961. 

88. U.S—The Ciano, DC Pa, 69 F. 
Supp. 35—George F Pettmos, Inc. 
v Thos & Jno Brocklebank, Lim¬ 
ited, 65 FSupp 102 

89. U S —General Foods Corp. v_ 

The Troubador, D.CNY., 98 F.. 

Supp 207 

58 C J p 491 note 71. 

Evidence held sufficient 

(1) To establish due care by car¬ 
rier—Eppens, Smith Co v. Silver 
Line, C C A La, 128 F 2d 882—George 
F Pettmos, Inc, v American Export 
Lines, DC Pa, 68 FSupp 759, affirm¬ 
ed, CCA., 159 F 2d 247 

(2) To establish lack of due care 
by carrier 

US—The Indien, CCACal, 71 F.2d 
752—The Cherca, DCNY, 52 F 
2d 644, reversed on other grounds, 
C C.A, 55 F.2d 926—General Foods 
Corp v. The Troubador, DCNY, 
98 F Supp 207—The Norte, D C Pa., 
69 FSupp 881, motion denied 71 F. 
Supp 147—The Bill, DCMd, 47 F. 
Supp. 969, affirmed, CCA., Lorentz- 
en v. Brazil Oiticica, Inc., 145 F 2d 
470. 

La—Taormina Corporation v, Luck- 
enbach Gulf S. S. Co , App , 6 So. 
2d 235. 

Minn —Cargill Gram Co v. Cleve- 
land-Cliffs S. S Co, 235 NW. 268, 
182 Minn. 516, certiorari denied 52 
S.Ct 25, 284 US 646, 76 L Ed 549, 
followed m Cargill Grain Co. v. 
Cleveland-Cliffs S S. Co, 237 N.W. 
197, 183 Minn. 620. 

58 C J p 491 note 71 [a]. 

Evidence held insufficient 

(1) To establish due care by ear¬ 
ner.—McNeely & Price Co. v Eller- 
man & Bucknall S. S Co., D.C.Pa., 
100 FSupp. 339—General Foods Corp. 
v. The Troubador, DCXY, 98 F. 
Supp 207—The Rio Novo, D.C.NY, 
62 F.Supp 32—58 C.J p 492 note 71 
[b] 

(2) To establish lack of due care 
by carrier—Eppens, Smith Co. v Sil¬ 
ver Line, C.CA.La, 128 F2d 882— 
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cy of evidence as to the loading 90 and the ventilation 92 or refrigeration" for cargo, and to the 
stowing 91 of cargo, to the providing of proper discharging of cargo 94 and caring for it after it 


Thomas Roberts & Co. v Calmar S 
S Corp, DC Pa, 59 FSupp 203 

90. U S —The Zulia, D C N.Y, 235 F. 
433. 

58 C.J. p 491 note 68 
Presumption of improper loading 
A strong presumption that improp¬ 
er loading caused capsizing of vessel 
which resulted from elimination of 
unseaworthiness as a possible cause 
was sufficient to overcome opinion of 
expert witness that it was physically 
impossible for the vessel to have cap¬ 
sized as result of the manner m 
which she was loaded—The S. C L 
No. 9, C C A.Pa., 114 F.2d 964. 
.Plimsoll mark 

In determining whether seaworth¬ 
iness of vessel was impaired by over¬ 
loading, Plimsoll mark placed on ship 
after mathematical determination of 
safe loading point should be regarded 
as very strong evidence of ship's ca¬ 
pacity, and efficacy of Plimsoll mark 
should not be destroyed except on 
clear and convincing proof that it is 
erroneously placed or that specific 
facts warrant finding that loading 
vessel so as to submerge Plim&oll 
mark did not render vessel unsea¬ 
worthy —The Indien, D C Cal, 5 F 
Supp. 349, affirmed, C.C A, 71 F 2d 
752. 

Evidence held sufficient 

(1) To establish negligence m 
loading cargo—Connecticut Fire Ins 
Co v. Lake Transfer Corporation, C 
CAN.Y, 74 F 2d 258—58 C.J. p 491 
note 68 [a]. 

(2) To establish that vessel was 
overloaded —The Indien, D.C Cal, 5 
FSupp. 349, affirmed, CCA., 71 F 2d 
752. 

<3) To establish that capsizing of 
vessel was caused by improper load¬ 
ing.—The S. C L. No. 9, DC Pa., 37 
FSupp 386, affirmed, C.CA, 114 F.2d 
964—58 CJ. p 491 note 68 [a] (3), 
(4). 

Evidence held insufficient to show 
overloading 

US—Philippine Sugar Centrals 

Agency v Kokusai Kisen Kabushi- 
ki Kaisha, CCANY, 106 F 2d 32 

91- U.S.—Isthmian S S Co. v. Mar¬ 
tin, CAMd, 170 F 2d 25. 

58 CJ- P 491 note 69 
Conformity to standard 
A ship was not liable for damage 
to cargo of rubber, where evidence 
warranted finding that ship con¬ 
formed to prevailing standard with 
respect to manner of stowage, and 
there was no showing that standard 
was unreasonable and standard was 
not so unreasonable that it would he 
unfair to charge shipper with notice 
thereof —Bache v Silver Line, C.C.A 
N.Y., 110 F.2d 60. 


Proportion of damage to entire 
shipment may be considered on ques¬ 
tion whether there was negligence in 
stowing cargo.—Cafiero & Mencacci 
v Navigazione Libera Tnestma, S 
A, DCNY, 50 F 2d 199 
Goods received in good condition 

Where the goods ha\ e been re¬ 
ceived by the carrier in good condi¬ 
tion and delivered in bad condition, 
the carrier must satisfactorily show 
that the goods were properly stowed, 
proof of proper stowage cannot be 
supplied by speculation and doubts 
should be resolved in favor of the 
shipper.—Cafiero & Mencacci v. Navi¬ 
gazione Libera Tnestina, S. A., su¬ 
pra 

Evidence held sufficient 

(1) To establish that loss of, or 
damage to, cargo resulted from im¬ 
proper stowage.—Isthmian S. S Co. 
v. Martin, CAMd, 170 F 2d 25—The 
Florida, C.CA.Md, 61 F 2d 55—Katz- 
enberg v Lamport & Holt, DCN.Y., 
59 F 2d 739, affirmed, CCA, 64 F 2d 
1014—U. S Industrial Alcohol Co v. 
Calmar S. S Corporation, D C N.Y., 53 
F 2d 1023, reversed on other grounds, 
CCA, 57 F2d 182, certiorari denied 
53 S Ct 21, 287 U S. 622, 77 L Ed 540 
—Cafiero & Mencacci v. Navigazione 
Libera Tnestina, S A., DCNY, 50 
F 2d 199—Firestone Plantations Co 
v. Pan Atlantic S. S Corp, DCNY., 
77 F Supp 401—The Norte, D.C Pa., 
69 F Supp 881, motion denied 71 F 
Supp. 147—The Mangalia, DCN.Y., 
69 F.Supp. 688—The Rita Sister, D C 
Pa, 69 FSupp. 480—U. S. Smelting, 
Refining & Mining Co. v. Waterman 
S S. Corp , D C La., 62 F Supp 511— 
The Schickshmny, D C Ga, 45 F Supp. 
813—The J L Luckenbach, DCNY, 
1 FSupp 692, affirmed, CCA, 65 F 
2d 570—58 C J p 491 note 69 [a] (1) 

(2) To establish proper stowage.— 

Kasser Distillers Products Corp v 
Companhia De Navegacao Carrega- 
dores Acoreanos, DCNY, 76 FSupp. 
796—The Brenta II, DCN.Y, 5 F 
Supp 682, affirmed, CCA, Dingfelder 
v. The Brenta II, 68 F.2d 999, certio¬ 
rari denied Boera v The Brenta II, 
55 SCt. 91, 293 US 579, 79 LEd. 
675, rehearing denied 55 S.Ct. 659, 
294 US 733, 79 LEd 1262—The 

Tymenc, D C.N.Y., 3 F.Supp. 773— 
58 C J p 491 note 69 [a] (2), (3), (7). 
Evidence held insufficient 

(1) To establish improper stowage 
—Globe Solvents Co v The Califor- 
ma, C C A Pa , 167 F 2d 859, certio¬ 
rari denied 69 SCt 67, 335 U.S 844, 
93 L Ed 394—The Chester Valley, C 
CALa., 110 F 2d 592—Spang Chal- 
fant & Co. v. Dimon S. S. Corpora¬ 
tion, C.CA.NY, 57 F 2d 965—The 
Mangalia, DC.N.Y., 69 FSupp. 688— 
George F. Pettinos, Inc, v American 
Export Lines, DC Pa , 68 F Supp. 759, 
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affirmed, CCA, 159 F.2d 247—The 
Ponce, DCN.J, 67 FSupp. 725, af¬ 
firmed, CCA, Pompeian Olive Oil 
Corp v. The Ponce, 160 F.2d 107— 
Eppens, Smith Co v. Silver Line, D 
CLa, 37 FSupp 684, affirmed, C.C 
A, 128 F2d 882—The Terne, D.CN 
Y , 1 F Supp 537 
58 C J p 491 note 69 [b]. 

(2) To show agreement between 
parties that libelant's cargoes should 
not be carried above mam deck.— 
The Velma Lykes, D C.Tex., 6 F.Supp. 
886 

92. US —The Nichiyo Maru, D.C 
Md., 14 FSupp 727, affirmed, C.C. 
A, 89 F 2d 539 

58 CJ. p 491 notes 70, 71 [e]. 

Alteration of entries in ship’s log 
with respect to ventilation of ship 
during voyage did more than merely 
discredit document itself as evidence 
but constituted positive and weighty 
evidence that damage to cargo was 
result of improper ventilation —Wax- 
ner Barnes & Co. v Kokosai Kisen 
Kabushiki Kaisha, CC.A.NY, 102 F. 
2d 450, modified on other grounds 103 
F 2d 430. 

Evidence held sufficient to establish 
damage from improper ventilation 
U S—Warner Barnes & Co v. Koko¬ 
sai Kisen Kabushiki Kaisha, su¬ 
pra—General Foods Corp v The 
Troubador, D.C NY., 98 FSupp 207 
—The Norte, DC Pa, 69 FSupp 
881, motion denied 71 FSupp. 147 
—The Mangalia, DCNY., 69 F 
Supp 688—The Rita Sister, DC 
Pa., 69 FSupp. 480—The Nichiyo 
Maru, D C Md, 14 F Supp. 727, af¬ 
firmed, CCA, 89 F 2d 539. 

Minn —Cargill Grain Co. v Cleve- 
land-Cliffs S S Co , 235 NW. 268, 
182 Minn. 516, certiorari denied 52 
SCt. 25, 284 U.S 646, 76 LEd. 549, 
followed m Cargill Gram Co. v. 
Cleveland-ClifCs S S Co., 237 N.W. 
197, 183 Minn. 620 
58 C J. p 491 note 70 [a]. 

Evidence held insufficient to estab¬ 
lish damage from improper ventil¬ 
ation 

U S.—Eppens, Smith Co. v. Silver 
Line, D C.La., 37 F Supp. 684, af¬ 
firmed, C.C A, 128 F.2d 882—The 
Brenta II, D C.N.Y, 5 FSupp. 682, 
affirmed, CCA, Dmgfelder v. The 
Brenta II, 68 F.2d 999, certiorari 
denied Boera v The Brenta II, 55 
SCt. 91, 293 U^S. 579, 79 LEd. 675, 
rehearing denied 55 S Ct. 659, 294 
US 733, 79 LEd 1262. 

58 C.J. p 491 note 70 [b]. 

93. US.—Cox v. Farley, DCNY., 
34 FSupp. 446—The Georgian, DC 
Fla, 4 FSupp 718, affirmed, CC 
A., 76 F.2d 550. 

94. U S.—The Bellingham, C C.A N 
J, 57 F.2d 1015, affirmed m part. 
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has been discharged. 95 It has been held that, where 
libelant proves negligent stowage and damage, it is 
sufficient if he shows that such negligence might 
have caused the damage. 96 The fact that part of 
the cargo was undamaged does not prove that the 
damage to the remainder was not due to improper 
stowage and lack of proper ventilationt. 97 

Excepted peril or cause. In order to establish the 
defense that the loss or damage was due to an ex¬ 
cepted peril or cause, the carrier must affirmatively 
show that fact by clear evidence, 98 and the burden 
is not sustained by evidence which leaves the matter 
in doubt 99 whether such doubt exists as to the na¬ 
ture of the injurious occurrence 1 or as to the suffi¬ 
ciency of the cause assigned. 2 Under a bill of lad¬ 
ing exempting the carrier from liability for un¬ 
avoidable dangers, it is not sufficient for the carrier 
to show merely that the vessel was stranded, but it 
must be shown that she was stranded by an un¬ 


avoidable danger; 3 but in an action for a loss, by 
the perils of navigation within the exceptions of the 
bill of lading, it is sufficient for defendant to prove 
that fact generally, and he is not obliged to show 
affirmatively the particular and identical cause of 
loss. 4 

Proof that the vessel encountered rough weather 
is insufficient to establish that the loss or damage 
was caused by a peril of the sea 3 where the weather 
was normal for that time of year 6 or might rea¬ 
sonably have been anticipated and could have been 
withstood by a seaworthy vessel 7 Mere proof of 
damage to the cargo by sea water is insufficient to 
show that the damage arose from an excepted 
peril. 8 In particular cases, the evidence has been 
held sufficient to establish that the loss or damage 
was due to an excepted peril or cause, 9 such as a 
peril of the sea, 10 or a fault or error in navigation 
or m the management of the vessel, 11 or the evi- 


CCA, A. C Monk & Co. v. U S, 
57 F 2d 1D18 

58 CJ. p 492 note 72. 

95. U.S —Home Ins Co v Phila¬ 
delphia Piers, DC Pa, 100 FSupp. 
348 

58 CJ*. p 492 note 73. 

96. U S —Bingham v. Osaka Shosen 
Kaisha, DCXT, 12 F Supp. 35, 
affirmed, CCA, 88 F 2d 1004. 

97. US.—The Nichiyo Mam, CCA 
Md, 89 F 2d 539. 

98. U.S.—The Poznan, DCH.I, 276 
F. 418. 

58 C.J. P 484 note 87, p 4*89 notes 56, 
61. 

99. U.S.—Commercial Molasses 
Corp v. New York Tank Barge 
Corp., N.Y.. 62 SCt 156, 314 US. 
104, 86 L.Ed. 89—Waterman S. S 
Corp. v U. S. Smelting, Refining 
& Mm Co., CC A.Dsl, 155 F2d 687, 
certiorari denied 67 S.Ct. 115, 329 
U.S. 761, 91 L Ed. 656—The W C 
Franz, D.CNY., 2 FSupp. 497, af¬ 
firmed, CC.A, Hallet Carey Swart, 
Ltd. v. The Franz, 67 F.2d 995. 

58 CJ. p 484 note 88 

1. US—The W C. Franz, D.CN.Y, 
2 F Supp 497, affirmed, CCA, Hal¬ 
let Carey Swart, Ltd., v. The Franz, 
67 F 2d 995. 

58 C J. p 484 note 89. 

2. U.S.— 1 The W. C. Franz, D.C N Y., 
2 F.Supp 497, affirmed, CCA, Hal¬ 
let Carey Swart, Ltd v. The W. C 
Franz, 67 F 2d 995 

58 C J. p 484 note 90. 

3. U.S—The Keokuk, DC.Wis., 14 
FCas.No.7,721, 1 Biss 522. 

4 . Mo. — Hill v Sturgeon, 35 Mo 212, 
86 Am.D. 149 

5 . U.S. — The Lass ell, D.C.N.Y, 53 F 
2d 687. 

6. U.S.—Stirmmann v. The San Die¬ 


go, DCNY, 55 FSupp 798, af¬ 
firmed, CCA, 148 F 2d 141. 
Absence of other injury 

In suit by shipper against carrier 
for loss of deck cargo, testimony of 
ship's master that a severe roll and 
a short jerk on the next wave occa¬ 
sioned the release of the cargo from 
its lashings was insufficient to estab¬ 
lish loss from a “peril of the sea," 
in view of further testimony that 
accompanying weather was not un¬ 
usual for that vicinity and time of 
year, and that the roll caused no 
other injury on ship or any injury to 
any other ship in the vicinity.—Wa¬ 
terman S. S Corp v. U S Smelting, 
Refining & Min. Co, C.C.ALa, 155 F. 
2d 687, certiorari denied 67 S Ct 115, 
329 US 761, 91 L.Ed. 656 

7. U.S.—Artemis Maritime Co v. 
Southwestern Sugar & Molasses 
Co, CAVa., 189 F 2d 488 

8. U.S.— 1 The Asturias, D C N.Y., 40 
FSupp 168, affirmed, CCA, Wes- 
sels v. The Asturias, 126 F.2d 999 

9. U.S—Eppens, Smith Co. v. Sil¬ 
ver Line, C.C.ALa., 128 F 2d 882— 
The Josephine, C.C APa., 49 F.2d 
207. 

58 C.J. p 484 note 87 [a], p 489 note 
61 [a]. 

Strike 

U.S—The Maui, CCACal., 113 F.2d 
1018, certiorari denied John De- 
martim Co. v The Maui, 61 S.Ct 
317, 311 U.S. 709, 85 LEd 461. 
Sweat 

U S.—Cohen v. Holland-America 
Line, DCNY, 6 FSupp 247—The 
Tymeric, DC.N.Y, 3 FSupp 773. 

10- U S —Edmond Weil, Inc. v. 
Ameucan West African Line, C.C. 
ANY, 147 F 2d 363—Balfour, 
Guthrie & Co v. American-West 
African Line, CC.A.NY, 136 F.2d 
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320, certiorari denied 64 S.Ct. 437, 
320 US. 804, 88 LEd 486—The 
Wildwood, CCAWash, 133 F 2d 
765, certiorari denied Amtorg Trad¬ 
ing Corp. v. American Foreign S. 
S Corp, 63 SCt. 1436, 319 U.S 771, 
87 LEd. 1719—Philippine Sugar 
Centrals Agency v I-Cokusai Kisen 
Kabushiki Kaisha, CC.A NY, 106 
F 2d 32—Automobile Ins. Co. of 
Hartford, Conn., v. Hart-Wood 
Lumber Co, CCACal, 105 F 2d 
3S7—The Cherca, DCNY, 52 F 2d 
646, affirmed, C.C.A, Dmgfelder v. 
The Cherca, 61 F.2d 1025—Pills- 
bury Flour Mills Co v. Becker S. 
«. Co, DCNY, 49 F.2d 648—The 
Josephine, C.CAFa, 49 F 2d 207— 
Charles Dreifus Co. v. Diamond P. 
Transp. Co, D.C Pa., 7 F.Supp 363 
—The Velma Dykes, D C.Tex, 6 F. 
Supp. 886—The Brenta II, D C N. 
Y„ 5 F Supp. 682, affirmed, C C.A 
Dmgfelder v. The Brenta II, 68 F. 
2d 999, certiorari denied Boera v* 
The Brenta II, 55 S Ct 91, 293 U S. 
579, 79 LEd 675, rehearing denied 
55 S Ct. 659, 294 U S. 738, 79 L Ed. 
1262—Sparks Milling Co. v. U. S, 
D.C La, 5 FSupp, 567, 

Wash—National Grocery Co v Ol¬ 
sen, 108 P 2d 320, 6 Wash 2d 491. 

58 C J p 489 notes 56 [a], 61 [a] (1), 
p 484 note 87 [a] 

11- U S —The Temple Bar, C C. A 
Md., 137 F.2d 293—The Point Chi¬ 
co, C.CATex., 122 F2d 1—The 
West Arrow, CCA N.Y., 80 F 2d 
853—The J. L. Duckenbach, C C.A. 
N.Y, 65 F 2d 570—The Oritam, D. 
C.Pa., 40 F 2d 522, affirmed Atlan¬ 
tic Fruit Co v. The Oritam, 54 F. 
2d 1075—Rooks v Elliott & Wat- 
rous, D.C.R.I, 65 F.Supp. 325—The 
Havana, D.C.N.Y., 45 F.Supp. 244— 
The Iristo, D.C.N.Y., 43 F.Supp. 29, 
affirmed, C.C A, Middleton & Co. 
(Canada) Limited v. Ocean Domin- 
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dence has been held insufficient to show that the 
loss or damage was due to an excepted peril or 
cause, 12 such as a peril of the sea, 13 or a fault or 
error m navigation or m the management of the 
vessel 14 

Fire. In particular actions for loss of, or in¬ 
jury to, cargo by fire, under statutes exempting the 
carrier from liability for such loss or damage un¬ 
less occasioned by the carrier’s design or neglect, 
the evidence has been held sufficient 15 or insuffi¬ 


cient 16 to establish that the fire was caused by the 
carrier’s design or neglect. Liability under the 
statute is not established by proof which leaves the 
cause of the fire in doubt, or which is evenly bal¬ 
anced 17 Clear proof is required to establish the 
shipowner’s relinquishment of his exemption from 
liability for loss or damage caused by fire. 18 

Seaworthiness . General rules as to the weight 
and sufficiency of evidence apply as to the sea¬ 
worthiness of the vessel. 19 The party having the 


ion S. S Corp, 137 F2d 619, cer¬ 
tiorari denied 64 S Ct 432, 320 U 
S S02, SS LEd 481—The Aakre, D 
CN.T, 31 FSupp. 8, affirmed, C.C 
A, 122 F 2d 469. 

58 C J. p 488 note 53. 

12. U S —-U. S v Los Angeles Soap 

Co, CCA Cal, 83 F 2d 875—The 
Lassel, D C N.Y., 53 F 2d 687— 

Orient Ins Co v Flota Mercante 
del Estado, DC La, 102 FSupp 
729. 

58 CJ. p 484 note 88 [a], p 489 note 
61 [b] 

Sweat 

U.S —Alliance Tobacco Co. v TJ S , 
DCNI, 12 FSupp 661, affirmed, 
C C.A., 85 F 2d 86 

13. U S — -W aterman S S Corp. v U. 
•S Smelting, Refining & Min Co, 
C C.A La , 155 F 2d 687, certiorari 
denied 67 S Ct. 115, 329 US. 761, 91 
LEd 656—Huilever, S A Division 
Huilenes Du Congo Beige v The 
Otho, CCANY, 139 F2d 748, cer¬ 
tiorari denied 64 S.Ct. 1047, 322 U. 
S 735, 88 LEd 1569—Ore Steam¬ 
ship Corp v. D/S A/S Kassel, C C. 
ANY, 137 F.2d 326—The Plow 
City, CCA Pa, 122 F2d 816, cer¬ 
tiorari denied Plow City S. S. Co. 
v. Texas Gulf Sulphur Co, 62 S. 
Ct 579, 315 U.S. 798, 86 L.Ed 1199 
—The Mauretania, C C.A.N.Y, 84 
F.2d 408—Norris Gram Co. v. Great 
Lakes Transit Corporation, C.C.A. 
HI., 70 F.2d 32, certiorari denied 
Great Lakes Transit Corporation v. 
Norns Grain Co., 55 S Ct 75, 293 
US. 565, 79 LEd. 664—The Vestns, 
D.C.N.Y, 60 F 2d 273—U S. In¬ 
dustrial Alcohol Co v. Calmar S. S. 
Corporation, D C.N.Y., 53 F2d 1023, 
certiorari denied 53 S Ct 21, 287 
U S. 622, 77 L Ed. 540—J. C Penney 
Co v American Exp. Co, DCNY, 
102 FSupp 742—U. S Smelting, 
Refining & Mining Co. v Water¬ 
man S. S Corp., DC La., 62 F.Supp. 
511—The Asturias, D.CNY, 40 F. 
Supp 168, affirmed, C.C A, Wessels 
v. The Asturias, 126 F.2d 999. 

58 C.J. p 489 notes 56 [b], 61 [b] (1). 

14 . U.S—U. S v. Los Angeles Soap 
Co., C.C.A.CaI„ S3 F.2d 875—The 
W. C. Franz, D.C.NY., 2 F.Supp. 
497, affirmed, C C.A., Hallet Carey 
Swart, Ltd., v. The Franz, 67 F.2d 


995—The Terne, D.CNY., 1 F.Supp 
537. 

58 CJ p 488 notes 53, p 489 note 61 
[b] (2). 

15. US—Great Atlantic & Pacific 

Tea Co v Lloyd Brasileiro, CCA, 
NY, 159 F2d 661, certiorari denied 
Republic of the U. -S. of Brazil v. 
Great Atlantic & Pacific Tea Co , 67 
S.Ct 1519, 331 US 836, 91 L.Ed 
1849—Accmanto, Limited v. Cos¬ 
mopolitan Shipping Co , DC Md , 99 
F Supp. 261—The Venice Maru, D 
CNY, 39 FSupp 349, affirmed, C. 
C A., Consumers Import Co. v Ka¬ 
wasaki Kisen Kabushiki Kaisha, 
133 F 2d 781, affirmed 64 S Ct 15, 
320 US 249, 88 LEd. 30—The 

Sandgate Castle, D.CNY., 30 F. 
Supp 344—The Dons Kellogg, D C. 
NY, 18 FSupp 159, affirmed, C C. 
A, In re Kellogg S S. Corp., 94 F. 
2d 1015 

Combustion or heat without fire 

(1) Evidence established that 
there was combustion without “fire’' 
so that carrier was not excused from 
liability under statutory provision 
that no owner of any vessel shall be 
liable for loss or damage caused by 
any “fire” unless "fire" is caused by 
design or neglect of owner —Cargo 
Carriers v. Brown S S. Co , D.C N Y, 
95 F.Supp. 288 

(2) Evidence requirad finding that 
damage was caused by "heat" and 
not by "fire” within the statute ex¬ 
empting owner of vessel from liabili¬ 
ty for fire unless caused by design or 
neglect —The Buckeye State, D C N. 
Y, 39 F Supp. 344 

Cause of explosion 

Burden to show cause of explosion 
was met if conditions and circum¬ 
stances were shown from which in¬ 
ference could reasonably be drawn 
that explosion was produced as 
claimed.—The Doris Kellogg, D C N. 
Y., 18 FSupp. 159, affirmed, CCA, 
In re Kellogg S. S. Corp, 94 F2d 
1015. 

16. U S —American Tobacco Co. v 
The Katmgo Hadjipatera* C.AN. 
Y., 194 F.2d 449, certiorari denied 
72 S.Ct 1076, 343 U.S 978, 96 LEd 

- —Globe & Rutgers Fire Ins 

Co. v. U. S, CCANY., 105 F.2d 
160, certiorari denied 60 S Ct 175, 
308 U.S. 611, 84 LEd. 511—The 
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SaHore, C CAN'T, 60 F2d 683, 
certiorari denied U S Steel Prod¬ 
ucts Co. v Navigazione Libera 
Tnestma Societa Anomma, 53 S. 
Ct 117, 287 US 653, 77 LEd 565 
—The Galileo, CCANY., 54 F2d 
913, affirmed 53 S Ct. 200, 287 US. 
420, 77 LEd 403—Fidelity-Phemx 
Fire Ins Co. of N Y. v Flota Mer¬ 
cante Del Estado, DC La, 102 F. 
Supp 861—The Venice Maru, D C 
NY, 39 F.Supp 349, affirmed, C.C 
A., 64 S Ct. 15, 320 U.S 249, 88 L 
Ed. 30—Consumers Import Co v. 
Kawasaki Kisen Kabushiki Kaish-\ 
133 F 2d 781, affirmed 64 S.Ct 15. 
320 U S 249, 88 L Ed 30—The Cabo 
Hatteras, DCNY, 5 FSupp. 725 
—The Brenta II, DCN.Y, 5 F 
Supp 682, affirmed, C.C A, Dmg- 
felder v. The Brenta II, 68 F.2d 
999, certiorari denied Boera v The 
Brenta II, 55 S Ct 91, 293 U S 579, 
79 L Ed. 675, rehearing denied 55 S 
Ct. 659, 294 US. 733, 79 LEd 1262. 
Spontaneous combustion 

In libel for damage to cargo as re¬ 
sult of fire, evidence was insufficient 
to establish that fire originated 
through spontaneous combustion of 
coal carried in bunker of vessel—Fi- 
dehty-Phemx Fire Ins. Co of N. Y 
v. Flota Mercante Del Estado, D C 
La, 102 FSupp. 861 

17. U S.—Hoskyn & Co, v. Silver 
Line, Limited, CCANY, 143 F. 
2d 462, certiorari denied 65 S Ct. 
116, three cases, 323 US 767, 89 L 
Ed. 613. 

18. U.S —The Ida, C C A.N.Y., 75 F 
2d 278 

19 . ‘U.S —Commercial Molasses 
Corp v New York Tank Barge 
Corp, N.Y, 62 S Ct 156, 314 US 
104, 86 LEd 89—The S. C L. No. 
9, DC.Pa, 37 F.Supp. 386, affirmed, 
CCA., 114 F.2d 964. 

58 C.J. P 490 note 62. 

Time vessel become unseaworthy 
Where lighter was in good condi¬ 
tion up to late afternoon of day on 
which it sank and caused damage to 
cargo during all of which time it was 
m the possession of private contract 
carriers and where lighter sank as 
soon as a substantial part of the car¬ 
go was placed aboard her, evidence 
in libel for damage to cargo, estab¬ 
lished that the lighter became unsea- 
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“burden of proof on the issue of seaworthiness must 
prove it by a preponderance of the evidence 20 and 
must do more than create a doubt which the trier of 
facts is unable to resolve 21 Where the burden of 
proof is on the carrier, doubts as to the seaworthi¬ 
ness of the vessel are to be resolved against it, 22 
and proof of seaworthiness cannot be supplied by 
speculation, 23 or by inference or presumption 24 
Proof that the goods were lost or damaged while 
in the possession of a carrier by water establishes 
a prima facie case of breach of the carrier’s war¬ 
ranty that the vessel was seaworthy. 25 Unfitness 
developing in a vessel shortly after she breaks 
ground is sufficient e\idence of unseaworthiness, 26 
and evidence that a vessel carrying an unusually 
large cargo of particular goods began leaking dur¬ 
ing the voyage without encountering any unusual 
seas leads to the conclusion that the vessel was un¬ 
seaworthy for the transportation of that cargo be¬ 
fore the voyage commenced. 27 

The fact that a vessel successfully made numerous 
trips before and after capsizing tends to overcome 
the presumption of unseaworthiness arising from 
the capsizing, 28 but it has been held that, while 
evidence of previous good condition of a vessel 
sinking without apparent reason is of some proba¬ 
tive value, it will not alone rebut a presumption of 
unseaworthiness. 29 Where cargo is damaged by 
the stranding of a vessel, proof that the vessel had 
stranded on prior occasions is not evidence of un¬ 
seaworthiness in the absence of evidence as to the 
cause of the prior strandmgs. 30 The fact that 


extensive repairs are made to a vessel after a voy¬ 
age does not warrant an inference that damage to 
cargo on such voyage was due to unseaworthmess, 
where the repairs were not made to correct defects 
which could have caused the damage. 31 

Where all the direct evidence is to the effect that 
the vessel was seaworthy when she entered on her 
voyage, the fact that a short time before she had 
met with accidents, in one of which she was slightly 
injured, does not give rise to an inference that her 
seaworthiness was thereby impaired, where there is 
no affirmative evidence that she was in fact in- 
j'ured thereby in her hull or machinery. 32 Certifi¬ 
cates of seaworthiness or the fact that a boat passed 
official and other inspections is not conclusive of 
the fact of seaworthiness, 33 and such certificates 
are to be valued in the light of what the actual 
facts disclose. 34 

The burden of proving seaworthiness is sustained 
prima facie by general proof of seaworthiness and 
that there was no leak until after stress of very 
severe weather, 35 particularly where for a con¬ 
siderable time the vessel successfully combated such 
peril. 36 Where the vessel was unseaworthy, lia¬ 
bility for damages caused by its sinking cannot be 
escaped, without the clearest showing that the disas¬ 
ter was bound to have happened, despite the unsea- 
worthmess. 37 In particular cases, the evidence has 
been held sufficient to establish that the vessel was 
seaworthy or insufficient to establish that it was 
unseaworthy 38 with respect to charts and other 


worthy while in the hands of the 
carriers.—JEtna Ins Co. v. Florida 
Towing- Corp, DC.Fla, 37 F Supp. 
781. 

20- U.S —Commercial Molasses 
Corp v. New York Tank Barge 
Corp, N.Y, 62 S.Ct 156, 314 US. 
104, 86 L Ed. 89 
58 CJ. p 481 note 45 
Burden of proof as to seaworthiness 
see supra § 154 f. 

21. U S —Commercial Molasses 
Corp v. New York Tank Barge 
Corp, supra—The Indien, C.C, A. 
Cal, 71 F 2d 752 

22. U.S —Cafiero & Mencacci v. Nav- 
lgazione Libera Tnestina S A, D 
CNY, 50 F 2d 199—The Heddern- 
leim, D.CNY, 39 FSupp. 558— 
The Georgian, D C Fla, 4 F.Supp. 
718, affirmed, C.C.A, 76 F 2d 550. 

58 C J. p 482 note 47 

23. U S —Cafiero & Mencacci v Nav- 
lgazione Libera Tnestina, S A, D. 
CNY, 50 F.2d 199 

24. U.S —S. C Loveland Co, Inc v. 
Bethlehem Steel Co., CCA Pa, 33 
F.2d 655—Bradley v. Lehigh Val¬ 


ley R. Co., N.Y., 153 F. 350, 82 CC. 
A 426 

25. US —Franklin Fire Ins Co. v. 
Royal Mail Steam Packet Co, CC. 
ANY, 58 F 2d 175, certiorari de¬ 
nied Royal Mail Steam Packet Co 
v. Franklin Fire Ins Co, 53 S Ct. 
82, 287 US. 630, 77 L Ed. 546 

26. U.S —Metropolitan Coal Co. v. 
Howard, CC.A.NY., 155 F2d 780 

27. U S.—Grace v. Panama R Co , C. 
C.ANY, 285 F. 718. 

28. US—The S. C L No. 9, DC. 
Pa., 37 F Supp. 386, affirmed, C.C. 
A, 114 F.2d 964 

Presumption of unseaworthmess 
arising from capsizing of vessel 
see supra § 154 f. 

29. U S —S C Loveland Co. v. Beth¬ 
lehem Steel Co, CCA. Pa., 33 F.2d 
655. 

30. U S.—The Aakre, C C A.N Y., 122 
F 2d 469, certiorari denied Water¬ 
man v. The Aakre, 62 S Ct 360, 314 
US. 690, 86 LEd 552 

31. US—The Goyaz, CCA.NY, 3 
F2d 553, certiorari denied 45 S.Ct. 
230, 267 US 594, 69 LEd. 804. 
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32- US —The Longfellow, Ohio, 104 
F 360, 45 CCA 379. 

33- U S —Newhall v. U. S, DCCal, 
8 F 2d 422—The Georgian, DC Fla, 
4 FSupp. 718, affirmed, CCA, 76 
F 2d 550—The Abbazia, D.C.NY, 
127 F. 495 

58 C.J p 491 note 64. 

34- US—The Vestns, DC NY., 60 
F 2d 273—The Dons Kellogg, DC 
NY, 18 FSupp. 159, affirmed, CC 
A, In re Kellogg S S Corp, 94 F. 
2d 1015. 

35- U S —The Sandfield, D.C.N Y., 79 
F 371, affirmed 92 F. 663, 34 C.C A 
612 

58 C.J P 482 note 52. 

36. U.S—The Babm Chevaye, Or, 
208 F. 966, 126 CCA 54—Cebal- 
los v. The Warren Adams, N Y., 74 
F. 418, 20 CC.A 486. 

37- US—The Viking, CCA Ohio, 
271 F 801. 

38. U.S—The Point Chico, C.C, A 
Tex, 122 F.2d 1—The S. C L. No. 
9, CCA Pa, 114 F.2d 964—Philip¬ 
pine Sugar Centrals Agency v. Ko- 
kusai Kisen Kabushiki Kaisha, C. 
CAN Y., 106 F 2d 32—Louis-Drey- 
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equipment for proper navigation, 59 sufficient to 
establish that the vessel was unseaworthy or in¬ 
sufficient to establish that it was seaworthy 40 with 
respect to charts and other equipment for proper 
navigation, 41 and sufficient to establish that the un¬ 


seaworthiness of the vessel was 42 or was not 43 the 
proximate cause of the loss of, or injury to, the 
cargo. 

Due diligence to moke vessel seaworthy . All of 
the surrounding facts and circumstances are to be 


fus v. Paterson Steamships, CCA. 
NY, 67 F 2d 331—The Smyrna, C. 
CAMd., 62 F 2d 1048—The Su¬ 
preme, C.CANJ., 61 F 2d 334— 
Dreyfus v Paterson Steamships, 
DC NY, 59 F2d 824—Spang Chal- 
fant & Co. v. Dimon S S Corpo¬ 
ration, C.'CANY., 57 F 2d 965— 
The Josephine, CCAPa, 49 F 2d 
207—Earle & Stoddart v. Eller- 
man's "Wilson Line, D C N Y , 45 
F 2d 231, affirmed, CCA, The Gali¬ 
leo, 54 F 2d 913, affirmed 53 S Ct 
200, 287 US. 420, 77 LEd. 403— 
O'Donnell Transp. Co. v. Tidewater 
Iron & Steel Co., D.C N J., 90 F 
Supp 953, affirmed, CA, 185 F2d 
675—Kasser Distillers Products 
Corp v Companhia De Navegacao 
Carregadores Acoreanos, D C N.Y, 
76 F Supp 796—The Temple Bar, 
DCMd., 45 F Supp 608, affirmed, 
CCA, 137 F 2d 293—The Ariel, D 
CNY, 33 FSupp. 573, affirmed, C 
C.A, 119 F.2d 866—Sparks Milling 
Co v U S, DC La., 5 F.Supp 567 
—The Tymeric, D C N.Y, 3 F Supp 
773. 

N Y —Proctor & Gamble Mfg Co v 
Ocean S S Co, 267 N.Y.S. 405, 149 
Misc. 701. 

58 C J. p 490 note 62 [a] (1), [b] (2) 

( 4 ). 

39. U S —The Temple Bar, CCA 
Md., 137 F 2d 293—The Aakre, C. 
CANY, 122 F.2d 469, certiorari 
denied Waterman v. The Aakre, 62 
SCt. 360, 314 US. 690, 86 LEd 552 
—The Insto, DC N.Y, 43 FSupp. 
29, affirmed, C C.A., Middleton & 
Co. (Canada) v. Ocean Dominion S 
S. Corp, 137 F.2d 619, certiorari 
denied 64 SCt. 432, 320 US. 802, 88 
LEd 484—The Denali, DC Wash, 
23 FSupp. 145, reversed on other 
grounds, CCA, 105 F2d 413, ad¬ 
hered to 112 F*2d 952, certiorari de¬ 
nied Alaska S 6 Co. v. Pacific 
Coast Coal Co., 61 S Ct. 65, 311 U.S 
687, 85 LEd 444. 

Statements m text-books and man¬ 
uals concerning importance of keep¬ 
ing charts corrected, “up to date,” 
and “down to time of sailing” repre¬ 
sented only opinions and advice of 
authors and did not establish gener¬ 
al custom or fix standard of sea¬ 
worthiness, with respect to whether 
shipowner used due diligence in mak¬ 
ing ship seaworthy m respect of 
charts furnished so as to be entitled 
to exemption from liability for cargo 
claims resulting from faults or er¬ 
rors in navigation or management of 
ship —Daisy Philippine Underwear 
Co. v. U. S. Steel Products Co., D.C. 


NY, 11 FSupp 175, affirmed, CCA, 

U S Steel Products Co v. American 

& Foreign Ins Co, 82 F 2d 752 

40. U S —W. R. Grace & Co v 
Charleston Lighterage & Transfer 
Co , C A S C , 193 F 2d 539—Artemis 
Maritime Co. v. Southwestern Sug¬ 
ar & Molasses Co, CAVa, 189 F 
2d 488—James Richardson & Sons 
v. Conners Marine Co , CCA N.Y, 
141 F.2d 226—Huilever, S A Divi¬ 
sion Huilenes Du Congo Beige v 
The Otho, CCANY, 139 F 2d 748, 
certiorari denied 64 S Ct 1047, 322 
US. 735, 88 L.Ed 1569—Inter lake 
Iron Corp. v. Gartland S S. Co, C 
C.A Mich , 121 F 2d 267, certiorari 
denied Gartland S S Co. v Inter¬ 
lake Iron Corp., 62 S Ct. 181, 314 
US. 681, 86 LEd 545—The Fred 
Smartley, Jr, CCAVa, 100 F.2d 
971—Gardner v Dantzler Lumber & 
Export Co, CCA Fla., 98 F 2d 478 
—The Mauretania, C'CANY., 84 
F 2d 408—U. S v. Los Angeles 
Soap Co , CCA Cal , 83 F 2d S75— 
In re Great Lakes Transit Corp , C 
CA.Ohio, 81 F 2d 441—The Indien, 
C C.A.Cal, 71 F 2d 752—Norris 

Grain Co v Great Lakes Transit 
Corporation, C.C A Ill., 70 F 2d 32, 
certiorari denied Great Lakes 
Transit Corporation v. Norris 
Gram Co, 55 SCt 75, 293 U.S. 565, 
79 LEd 664—The Framlmgton 
Court, CCA Tex., 69 F2d 300, cer¬ 
tiorari denied United British S S 
Co v. Newfoundland Export & 
Shipping Co, 54 SCt 860, 292 IT S 
651, 78 L Ed 1500—The J L. Luck- 
enbach, CCANY, 65 F 2d 570— 
The T. J Hooper, CCANY., 60 F 
2d 737, certiorari denied Eastern 
Transp Co v Northern Barge 
Corp, 53 SCt 220, 287 US 662, 77 
L Ed 571—American Agr Chemi¬ 
cal Co v. Brooklyn & Buffalo Nav. 
Co, DC NY, 56 F 2d 271—Cali¬ 
fornia & Hawaiian Sugar Refining 
Corporation v Rideout, CCA Cal, 
53 F.2d 322—The Daly No 40, DC. 
N.Y , 76 F Supp 700—The Mary M , 
D C.N.Y., 73 FSupp 674—The Viz- 
aya, DC.Pa, 63 FSupp 898—The 
Bill, DCMd., 47 FSupp 969, af¬ 
firmed, C C.A , Lorentzen v. Brazil 
Oiticica, Inc, 145 F.2d 470—The 
Cypria, DC.N.Y., 46 FSupp 816, 
affirmed, C.C A., Ore S S Corp. v. 
D/S. A/S Hassel, 137 F.2d 326— 
The Commerce, DC.NI, 46 F 
Supp. 360, affirmed, CCA,, New 
England S S. Co. v. Howard, 130 
F 2d 354—The Zarembo, DC.NY, 
44 F Supp 915, affirmed, CCA, 
Balfour, Guthrie & Co. v. Ameri¬ 
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can-West African Line, 136 F.2<£ 
<i«0, certiorari denied Balfour* 
Guthrie & Co v The Zarembo, 64 
S.Ct 437, 320 U.S 804, 88 LEd. 

4 8 6—The Hedder nhe i m, DCNT, 
39 FSupp. 558—The City of Bruns¬ 
wick, D C Mass , 4 F Supp 90S— 
The Point Bra\a, DC Cal, 1 F- 
Supp 366, 

58 C J p 490 note 62 [a] (3), (4), (7)„ 
(10)—(12), £b] (1). 

41. US—The Maria, CCAVa, 91 
F 2d 819. 

42. U S —James Richardson & Sons 
v. Conners Marine Co, CCA.N.T, 
141 F 2d 226—Huilever, S A Divi¬ 
sion Huilenes Du Congo Beige v 
The Otho, C.C A NY, 139 F2d 74S, 
certiorari denied 64 S Ct. 1047, 322 
U.S 735, 88 LEd 1569—American 
Agr. Chemical Co. v. Brooklyn & 
Buffalo Nav. Co, DC.NY., 56 F2d 
271—American Co for Internation¬ 
al Commerce v. U. S, DC.N.Y., 26 
F.2d 468—The Mary M., D.C NY* 
73 FSupp 674—The Bill, D.C Md , 
47 F.Supp. 969, affirmed, CCA, 
Lorentzen v. Brazil Oiticica, Inc.* 
145 F 2d 470—The Insto, BONY, 
43 F Supp. 29, affirmed, CCA, Mid¬ 
dleton & Co. (Canada) Limited v. 
Ocean Dominion S S. Corp, 137 
F.2d 619, certiorari denied 64 S. 
Ct 432, 320 U.S. 802, 88 LEd. 484 
—The Maria, D.CVa, 7 FSupp- 
724. 

58 C J P 490 note 62 [a] (2), (5), (6) r 
(8), (9), (14). 

43. US —The Temple Bar, C C A. 
Md, 137 F 2d 293—The Aakre, CC. 
ANY, 122 F 2d 469, certioran de¬ 
nied Waterman v. The Aakre, 62 S. 
Ct 360, 314 US, 690, 86 LEd 552- 
Automobile Ins Co of Hartford, 
Conn v Hart-Wood Lumber Co. 
CCA Cal, 105 F 2d 387—Yokohama 
Specie Bank v. Mitsui & Co., CC¬ 
ANY, 73 F.2d 526, certioran de¬ 
nied Yokohama Specie Bank v Mit¬ 
sui & Co, 55 S Ct 648, 295 U S. 
736, 79 LEd 1684—Pillsbury Flour 
Mills Co v Becker S. S Co, D C N. 
Y, 49 F 2d 648—The Insto, DCN. 
Y, 43 FSupp 29, affirmed, CC.A, 
Middleton & Co (Canada) Limited 
v. Ocean Dominion S S Corp, 137' 
F.2d 619, certioran denied 64 S.Ct. 
432, 320 US 802, 88 L.Ed. 484— 
The Denali, D C Wash , 23 F Supp. 
145, reversed on other grounds, C. 
C.A, 105 F.2d 413, adhered to 112 
F.2d 952, certiorari denied Alaska 

5 S Co v Pacific Coast Coal Co, 
61 SCt 65, 311 US 687, 85 LEd 
444 

58 CJ. p 490 note 62 Lb] (3), (6). 
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considered in determining whether or not the car¬ 
rier exercised due diligence to make the vessel sea¬ 
worthy, 44 and visual inspection, 45 inspection of the 
hull and machinery of the vessel, 46 or diligence in 
the acquisition of seaworthiness certificates, 47 is not 
conclusive as to the fulfillment of its duty by the 
carrier. Where the burden is on the carrier to es¬ 
tablish due diligence, doubts must be resolved 
against it, 48 and the carrier's uncontradicted testi¬ 
mony is not conclusive. 49 The burden of showing 
due diligence to make the vessel seaworthy is not 
sustained by evidence of a superficial inspection, 50 
or by evidence so indefinite that it is impossible to 
say that any real inspection has been made, 51 or by 
evidence that competent men were employed to do 
the work, 52 and the establishment of due diligence 


is not left to presumption. 53 

In case of damage by a leak, the burden is not 
discharged by simply showing that the ship was m 
a seaworthy condition at the commencement of the 
voyage, and presenting evidence which merely 
leaves m doubt the question as to how the leak 
arose. 54 A latent defect, not discoverable by due 
diligence, must be established by proof and not by 
conjecture 55 The carrier cannot satisfy the burden 
of proving a latent defect without producing the 
defective part and without testimony by a competent 
witness on the latent defect, 56 but no inference 
against the carrier will be drawn from his failure 
to produce the defective part, where there is an 
adequate excuse for such failure. 57 A certificate 


44. U S.—Artemis Maritime Co v. [ 

Southwestern Sugar & Molasses , 

Co , C A Va , 1S3 P 2d 4SS—The Bill, ' 

DC.Md, 47 F Supp 969, affirmed, C 

CA, Lorentzen v Brazil Oiticica, 

Inc., 145 P 2d 470 

Evidence held sufficient 

(1) To establish that carrier exer¬ 
cised due diligence—Balfour, Guth¬ 
rie & Co. v, American-West African 
Line, CCANT, 136 F2d 320, cer¬ 
tiorari denied 64 SCt. 437, 320 U.S 
$04, 88 LEd 486—The Quarnngton 
Court, CC.A.NJ, 122 P 2d 226— 
Franklin Fire Ins. Co v. Royal Mail 
Steam Packet Co., D C.N.Y., 54 F.2d 
SO7, reversed on other grounds, C.C. 
A, 58 F 2d 175, certiorari denied Roy¬ 
al Mail -Steam Packet Co v Franklin 
Fire Ins. Co, 53 S Ct. 82, 287 tJ S 630, 
77 L.Ed. 546—General Foods Corp. v. 
The Troubador, DC N.Y, 98 F Supp 
207—The Vermont, DC3STY., 47 F. 
Supp 877—The Zarembo, DCN.T., 
44 F.Supp. 915, affirmed, CCA., Bal¬ 
four, Guthrie & Co v. American- 
West African Line, 136 F.2d 320, cer¬ 
tiorari denied Balfour, Guthrie & Co 
v The Zarembo, 64 S Ct. 437, 320 TJ. 
S 804, 88 LEd. 486—The Heddern- 
heim, DCN.T, 39 FSupp. 558—The 
Aakre, DCN.Y, 31 FSupp. 8, af¬ 
firmed, C.C A, 122 F 2d 469—The 
Marianne, DC La, 24 FSupp. 786— 
The Emilia, DCNY, 13 FSupp. 7— 
Sparks Milling Co v U. S-, DC.La., 

5 FSupp. 567 

(2) To establish that earner did 
not exercise due diligence —The J. L 
Luckenbach, CCANT, 65 F2d 570 
—The Anaconda, CCANY., 60 F.2d 
898—The Vizcaya, D.C Pa, 63 F Supp. 
898—The Otho, D.CN.Y, 49 FSupp 
945, affirmed, CCA, Huilever, S A. 
Division Huilenes Du Congo Beige 
v. The Otho, 139 F2d 748, certiorari 
denied American West African Line 
v. “Huilever” S. A. Division Huilenes 
t>u Congo Beige, 64 SCt. 1047, 322 
U.S 735^88 LEd 1568—The Bill, D 
C.Md, 47 FSupp 969, affirmed, C.C 
A., Lorentzen v. Brazil Oiticica, Inc , 


145 F 2d 470—The Heddernheim, DC. 
NT, 39 FSupp 558—Spencer Kel¬ 
logg & Sons v Great Lakes Transit 
Corp, DC Mich, 32 FSupp 520— 
The City of Brunswick, DC Mass, 4 
FSupp 908. 

(3) To support finding that numer¬ 
ous surveys or inspections of vessel 
were incomplete —Artemis Maritime 
Co. v Southwestern Sugar & Molas¬ 
ses Co, CAVa, 189 F.2d 488 

(4) To establish that defect was 
latent and not discoverable by due 
diligence —The Quarnngton Court, C 
CAN.T, 122 F 2d 266. 

Evidence held insufficient 

(1) To establish that earner exer¬ 
cised due diligence 

U S.—In re Great Lakes Transit 
Corp, CCA Ohio, 81 F 2d 441—The 
Chehaw, DCNY, 54 F 2d 645— 
The Cypna, DCNY., 46 FSupp. 
816, affirmed, CCA, Ore S. S Corp 
v. D/S. A/S. Hassel, 137 F.2d 326. 
Cal —Blake, Moffitt & Towne v. 
Luckenbach S. S. Co, 6 P.2d 121, 
120 Cal App Supp 775. 

(2) To establish earner's failure 
to exercise due diligence—The Tem¬ 
ple Bar, D C Md , 45 F.Supp 608, af¬ 
firmed, C.C. A, 137 F.2d 293. 

(3) To establish that defects were 
latent and not discoverable by due 
diligence—Huilever, S. A Division 
Huilenes Du Congo Beige v The 
Otho, C.C.ANY, 139 F.2d 748, cer¬ 
tiorari denied 64 S Ct 1047, 322 U S 
735, 88 L Ed. 1569—Kratma v. South 
Atlantic S. S. Co., D.C.Ga., 63 F Supp. 

' 895. 

j 45, U.S —Artemis Mantime Co. v. 
I Southwestern Sugar & Molasses 
Co, CAVa, 189 F 2d 488—Ore 
Steamship Corp v D/S A/S Hassel, 
CC.AN.Y, 137 F.2d 326 

46. U S.—Artemis Mantime Co. v 
Southwestern Sugar & Molasses 
Co , C.AVa, 189 F.2d 488—The Viz¬ 
caya, DC.Pa, 63 FSupp 898. 

47, U.S—The Folmina, N.Y., 29 S 
Ct. 363, 212 US 354, 53 LEd. 546 
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—Artemis Maritime Co v South¬ 
western Sugar & Molasses Co, C 
AVa, 189 F 2d 48 S—The Abbazia, 
DCNY, 127 F 495 

48. US —Waterman S S Corp. v. 
U. S. Smelting, Refining & Min Co, 
CCALa, 155 F 2d 687, certiorari 
denied 67 S Ct 115, 329 U S 761, 
91 LEd. 656. 

Cal —Blake, Moffitt & Towne v. 
Luckenbach S. S Co, 6 P2d 121, 
120 Cal App Supp 775. 

Burden of proof as to due diligence 
to make vessel seaworthy see su¬ 
pra § 154 f 

49. U.S—Metropolitan Coal Co. v. 
Howard, CCA N.Y , 155 F 2d 780. 

50. U.S.—Martin v The Southwark, 
Pa, 24 SCt. 1, 191 US. 1, 48 LEd. 
65. 

58 C.J. p 482 note 48 
51- US—Nederlandsche Amenkaan- 
sche Stoomvaart Maatschappij v. 
Mediterranean, etc, Traders, Inc, 
CCALa, 17 F 2d 586 
N.Y—Williams v. Lamport, 224 N 
Y S 587, 130 Misc. 644 

52. U.S.—Nederlandsche Amerikaan- 
sche Stoomvaart Maatschappij v. 
Mediterranean, etc., Traders, Inc, 
CCALa, 17 F 2d 586. 

N.Y.—Williams v. Lamport, 224 N.Y 
S 587, 130 Misc. 644. 

53. U.S —The Heddernheim, D C.N. 
Y., 39 FSupp. 558 

54- U.S—The Queen, DC Cal., 78 F. 
155, affirmed 94 F 180, 36 C C A 
135, reversed on other grounds 21 
S.Ct. 278, 180 U S. 49, 45 L.Ed 419. 

55. U.S.—Waterman S S. Corp. v. 
U S. Smelting, Refining & Min Co , 
C.C A La, 155 F.2d 687, certiorari 
denied 67 S.Ct. 115, 329 U.S. 761, 
91 L.Ed. 656. 

56. U.S—Waterman S. S. Corp. v. 
U. S. Smelting, Refining & Min. Co., 
supra. 

57- U.S.—Waterman S. S. Corp. v. U. 
S Smelting, Refining & Min. Co., 
supra. 
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of apparent good condition does not warrant any 
consideration in determining if a latent defect 
existed. 55 

§ 157. - Trial 

General rules as to trial In civil actions apply in ac¬ 
tions against carriers by water for loss of or injury to, 
cargo. 

The general rules of procedure in respect of trials 
in civil actions, particularly in similar actions 
against carriers generally, as discussed m Carriers 
§ 257 et seq, and m so far as relevant the rules 
governing procedure in admiralty, apply m actions 
against carriers by water for loss of, or injury to, 
goods, 59 such as in respect of the reception of evi¬ 
dence, 60 the instructions of the court, 61 and the 
verdict or findings, 62 or decree in admiralty 62 In 
the absence of proof of unseaworthiness or negli¬ 
gence m handling the vessel or cargo a libel for 
damages to a shipment may properly be dismissed; 61 
and, where libelant has retained from freight due 
more than double the amount of damages proved, it 
is not error to dismiss the libel, with costs to 
respondent. 66 


Questions of law and fact. In accordance with 
general rules, where the evidence m an action 
against a carrier by water for loss of, or injury 
to, cargo is conflicting or subj'ect to different con¬ 
clusions, the case should be submitted to the j'ury 
or other trier of facts, 66 and should not be disposed 
of by the court as a matter of law 67 On the other 
hand, where the facts are undisputed or there is 
no substantial conflict m the evidence, and but one 
conclusion may reasonably be drawn therefrom, the 
question is one of law for the court 68 

Subject to these rules, it is usually a question of 
fact for the jury or other trier of facts as to 
whether the goods were lost or mj'ured through 
negligence of the carrier; 69 whether the vessel was 
seaworthy; 70 whether the carrier exercised due 
diligence to make the vessel seaworthy; 71 whether 
the loss of, or damage to, the cargo was caused by 
the unseaworthiness of the vessel, 72 or by a peril of 
the sea or danger of navigation within an exception 
in the bill of lading; 73 whether the consignee pro¬ 
ceeded with reasonable diligence to unload the car¬ 
go; 74 and whether a reasonable time had elapsed 
for the removal of goods on a wharf after notice to 


58. TJ.S—Waterman S. S Corp. v 
U S Smelting; Refining & Mm 
Co., supra 

59. Fla—Clyde SS Co. v. Burrows, 
18 So 349, 36 Fla. 121. 

58 C J. p 492 note 77. 

60. US.—The Caledomer, D.C.N.Y., 
60 F.2d 562. 

58 C J p 492 note 78 

61. Minn -—Cargill Grain Co. v. 
Cleveland-Cliffs S. S Co, 235 1STW. 
268, 182 Mmn. 516, certiorari de¬ 
nied 52 SCt. 25, 284 US 646, 76 
L Ed. 549, followed m Cargill Gram 
Co v Cleveland-Cliffs S. S. Co., 237 
NW. 197, 183 Mmn 620 

Wash.—Lagomarsmo v Pacific Alas¬ 
ka Nav. Co., 170 P 368, 100 Wash. 
105. 

58 C J. p 492 note 79 

62. Or—Sevier v. Mitchell, 142 P. 
780, 72 Or. 483. 

58 C J. p 493 note 80. 

Informal findings held sufficient 
U.S.—The Vallescura, NT, 55 SCt 
194, 293 US. 296, 79 L Ed 373 
Finding's held not inconsistent 
U S.—American Trading Co. v The 
Harry Culbreath, CAN.Y, 187 F. 
2d 310. 

63. U.S—The Marinin, CC,N.Y., 32 
F 918. 

58 C.J. p 493 note 81. 

64. U.S.— 1 The Katie E., D.C.N.Y., 46 
F.2d 534. 

58 C.J. p 493 note 82 

65. U.S.—The Lyra, Cal., 255 F. 667, 
167 C.C.A. 43. 


66. Wash—National Grocery Co. v. 
Olsen, 108 P 2d 320, 6 Wash.2d 491 

58 CJ p 493 notes 85, 86—10 CJ p 
149 note 44 [c] 

Agency held fact question 
US—Fyfe v. Pan-Atlantic S. S. 
Corp , C C A.N Y, 114 F 2d 72, cer¬ 
tiorari denied Pan-Atlantic S S. 
Corp. v Fyfe, 61 S.Ct 319, 311 U 
S. 711, 85 LEI 462. 

Reference to special commissioner 
held warranted 

U S —The Harry Luckenbach, D.C N. 
Y„ 8 F.Supp. 507. 

67. Tex—Mallory SS. Co. v. G. A. 
Bahn Diamond, etc, Co., Civ.App, 
154 S.W 282. 

58 C J. p 493 note 87. 

68. Mass—Cunningham Leather Co. 
v American-Hawanan S. S. Co, 
189 NE 98, 285 Mass. 232 

69. US—The Niel Maersk, CCA.N. 
Y, 91 F.2d 932, certiorari denied 
Bradley v. The Niel Maersk, 58 S. 
Ct. 281, 302 U.S. 753, 82 L.Ed 582. 

58 C J. p 493 note 88 
improper stowage 

US—The Niel Maersk, CC.ANY, 
91 F2d 932, certiorari denied 
Bradley v The Niel Maersk, 58 S. 
Ct. 281, 302 US. 753, 82 L.Ed 582 
—The Hog Island, CCANY, 48 
F 2d 101. 

Improper loading 

Wash—National Crrocery Co. v. Ol¬ 
sen, 108 *P 2d 320, 6 Wash.2d 491. 
Refrigeration 

In action for damage to shipment 


of watermelons, whether refrigera¬ 
tion on ship was inadequate, whether 
inadequacy, if any, caused or con¬ 
tributed to damage, and whether 
shippers were warned of inadequacy, 
if any, and, nevertheless, expressed 
willingness to take risk of damage, 
were questions for jury.—S L. Shep¬ 
ard & Co v. Agwilmes, Inc., C.CA 
SC., 130 F 2d 67. 

70. Wash—National Grocery Co. v. 
Olsen, 108 P.2d 320, 6 Washed 491. 

58 C J, p 493 note 89. 

Surveys, inspections, and ratings 
Whether vessel is seaworthy is a 
question of fact to be decided inde¬ 
pendently of surveys, inspections, 
and ratings—Rosenberg v Atlantic 
Transport Co, DC Cal, 25 F 2d 739, 
affirmed, CCA, Atlantic Transport 
Co. of West Virginia v. Rosenberg 
Bros & Co , 34 F 2d 843 
proper construction of vessel 
Wash—National Grocery Co. v. Ol¬ 
sen, 108 P 2d 320, 6 Wash.2d 491 

71. U S.—The Point Brava, D.C.Cal., 
1 FSupp 366. 

72. U.S.-—Galle v. Hamburg Amen- 
kanische Packetfarht Actien Ge- 
sellschaft, NY, 233 F. 424, 147 C 
C.A. 360. 

73. U S —The Governor Powers, D.C. 
Mass., 243 F. 961. 

58 C.J. p 493 note 92. 

74. NY.—Scheu v Benedict, 22 N. 
E. 1073, 116 N.Y. 510, 15 Am S R. 
426. 


80 C.J.S.—67 
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the consignee. 75 In determining whether goods 
were transported with reasonable dispatch, the 
crowded condition of the harbor, making the dis¬ 
patch of goods difficult, constitutes a question of 
fact relative to how much the delivery should have 
been delayed thereby. 76 

§ 158. -Extent of Liability and Damages 

in General 

As a general rule the measure of damages in an 
action against a carrier by water for loss of, or injury 
to, cargo is the actual loss sustained by the owner of the 
cargo, that is, all the damages which proximately re¬ 
sulted from the carrier's negligence or breach of duty 
or contract. 

As a general rule the measure of damages, m an 
action or libel against a carrier by water, for loss 
of, or injury to, cargo is the actual loss sustained 
by the owner of the cargo, that is, all the damages 
which proximately result to him from the carrier's 
negligence or breach of duty or of contract, 77 sub¬ 
ject, of course, to the limitations that such dam¬ 
ages only can be recovered as are authorized by 
the pleadings, as discussed supra § 153 c, and that 
there can be no recovery for damages which are 


too remote or speculative, 78 such as anticipated 
profits, 79 but it has been held that, where the goods 
were shipped with the view of realizing a profit on 
their sale, a reasonable sum may be added for the 
importer's profit. 89 Where the contract of carriage 
limits liability to the shipper's actual pecuniary loss, 
it has been held that anticipated profits may not be 
recovered 81 

Special damages not within the contemplation of 
the parties when the contract of carriage was made 
are not recoverable 82 On a deviation because of 
unseaworthiness, the shipper may recover all dam¬ 
age legally attributable to the breach of warranty of 
seaworthiness; 83 and, where all of the goods 
received have been delivered but some of them have 
been so damaged that they cannot be identified, re¬ 
covery may be had for the goods which were lost 
as well as damage to those which can be identified. 84 

Value of goods as measure of recovery. The loss 
suffered by the owner of the cargo lost or damaged 
is ordinarily measured by the market value of the 
goods, 85 but market value is only a convenient 
measure of the loss 86 and other means may be re- 


75. N.Y—Goodwin v Baltimore, etc , 
R Co, 58 Barb 195, reversed on 
other grounds 50 N.Y 154 

76. US.—Transmarine Corp v. Lev¬ 
itt, CC.ANY., 25 F2d 275. 

77. US —Pan-Am Trade & Credit 
Corp v. The Campfire, C.C A N Y., 
156 F 2d 603, certiorari denied Wa¬ 
terman S. S. Corp. v. P. A. T. & 
C. Corp, 67 SCt 194, 329 US 774, 
91 LEd 666—The Bill, DCUd, 47 
F.Supp 969, affirmed, CCA., Lor- 
entzen v. Brazil Oitieiea, Inc, 145 
P 2d 470—U. S. v. Palmer & Par¬ 
ker Co, C C A.Mass , 61 F 2d 455 

58 C.J. p 494 note 97 
Injury not involving pecuniary loss 
A change m shape or flattening of 
rubber bales which have no uniform 
size or shape cannot be an element 
of damage to rubber cargo fairly at¬ 
tributable to ship except m extreme 
cases —The M V. Silversandal, D C 
N.Y, 26 FSupp. 61, affirmed, C.C.A, 
Bache v. Silver Line, 110 F.2d 60 
Agreement by surveyor of damage 
Surveyor engaged hy claimant-re¬ 
spondent to make a joint survey of 
cargo damage and to take care of 
salvage did not have authority to 
bind claimant-respondent by agree¬ 
ment that proportion of damaged 
bags in each category among bags 
examined would be deemed propor¬ 
tion in each category among all dam¬ 
aged hags, including those not ex¬ 
amined ■—-Beck v The Vizcaya, D C 
Pa, 88 FSupp. 818, affirmed, CA, 
182 F.2d 942, certiorari denied 71 
S.Ct. 124, 340 US. 877, 95 L.Ed. 638 


78. US.—The Muskegon, DC NY, 
10 F.2d 817 

58 C.J p 494 note 99. 

Loss of good will because of de¬ 
layed delivery of goods to fill orders 
was held too remote and specula¬ 
tive to warrant recovery of dam¬ 
ages therefor —U S. v. Palmer & 
Parker Co, C C.A.Mass., 61 F.2d 455 

79. U.S.—U. S. v. Palmer & Parker 
Co , supra—Eastern Transp. Co v 
Blue Ridge Coal Corp, DC.N.Y, 53 
FSupp 507, affirmed, C.C A., 159 F 
2d 642 

58 C J. p 494 note 1. 

80. U S —Northern Commercial Co 
v Lmdblom, Alaska, 162 F. 250, 89 
CC.A. 230. 

81. U.S—The M. S. Californian, C 
CAN.Y, 82 F 2d 283, certiorari de¬ 
nied J V Lane & Co v. The M 
S Californian, 56 SCt 959, 298 U 
S 690, 80 L.Ed 1408, rehearing de¬ 
nied 57 SCt. 6, 299 US 620, 81 L 
Ed 457. 

82. NY—Winkler v. Compama Sud 
Americana De Vapores, 41 N.Y S 2d 
67, 180 Misc 181 

Change in form of action to conver¬ 
sion 

Where plaintiff sought to recover 
for carrier’s failure to deliver mer¬ 
chandise, a change m form of action 
from contract to conversion did not 
give plaintiff the right to recover 
special damages.—Winkler v. Com- 
pania Sud Americana De Vapores, su 
pra. 


Agent's expenses resulting from de¬ 
lay 

In absence of provision m contract 
for shipment of merchandise to Pan¬ 
ama for special damage m event of 
delay, or of anything m shipper’s bill 
of particulars indicating that such 
special damage was in contemplation 
of contracting parties, or that car¬ 
rier was put on notice of special cir¬ 
cumstances calling for special dam¬ 
ages, shipper could not recover for 
agent’s expenses incurred m spend¬ 
ing forty-five additional days m Pan¬ 
ama, or for additional expense of re¬ 
turning agent to New York by air¬ 
plane as a result of carrier’s delay 
in shipment.—Winkler v. Compama 
Sud Americana De Vapores, supra 

83. U S.—France v. French Overseas 
Corp, N.Y, 48 SCt 516, 277 US 
323, 72 L.Ed. 901. 

84. US.—The Good Hope, DC.NY, 
190 F. 597, affirmed 197 F. 149, 116 
C.C A. 573 

85. US—Waterman S S. Corp. v. 
U. S Smelting Refining & Min Co , 
CCA.La, 155 F 2d 687, certiorari 
denied 67 S Ct. 115, 329 U.S 761, 91 
LEd 656 

The invoice value of lost goods is 
not the proper basis for measuring 
damages.—Kemsley v. U. S„ C C A.N. 
Y, 19 F.2d 441. 

86. U S.—Waterman S S. Corp. v. 
U. S Smelting, Refining & Min. Co., 
CCA.La. } 155 F.2d 687, certiorari 
denied 67 SCt. 115, 329 U.S. 761, 
91 LEd. 656. 
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sorted to if a market value is not available 87 or is 
not an adequate or proper measure of the loss, 88 
or if a better means of measuring the loss is avail¬ 
able. 89 Where the goods have no market value at 
the port of destination, the measure of damages 
may be such a sum as would enable plaintiff to re¬ 
place the goods at that point, 90 that is, the price or 
value of the goods at the place of shipment, 91 to¬ 
gether with all charges of lading and transporta¬ 
tion, 92 and, where the goods have no market value 
at the place of shipment, resort may be had to other 
means of ascertaining their actual value, such as 
the price which they usually bring at the port of 
destination, with a fair deduction for profits and 
charges 93 

In case of a loss of goods, through its fault, the 
carrier is ordinarily liable for the value of the lost 
goods, 94 and in case of injury to the goods, it is 
ordinarily liable only for the diminution in its 
value by reason thereof 95 Where the goods have 
been wrongfully converted by the carrier, the meas¬ 
ure of damages is their value at the time of the 
conversion. 96 

Stipulation as to value of goods . A valid stipula¬ 
tion as to the value of the goods embodied in the 
contract of carriage will be followed in measuring 
the damage sustained by a loss of, or injury to, the 
goods. 97 Under a clause in the bill of lading mak¬ 
ing the declared value or the invoice cost the meas¬ 
ure of the value of the goods for the purpose of 
determining damages, the damages are to be com¬ 


puted by deducting the value of the damaged goods 
from the value fixed by the clause, 98 and not by a 
percentage of the value of the goods as fixed by 
the clause, based on the ratio which the value of 
the damaged goods bears to their value if sound 99 
Where the bill of lading provided that damages 
should be adjusted on the basis of invoice value 
and that the carrier should in no case be liable for 
more than the actual pecuniary loss suffered, it was 
held that plaintiff’s damages were to be measured 
by invoice value or market value, whichever was 
lower. 1 

Loss or injury occurring at place of shipment 
When the loss of, or injury to, cargo occurs at the 
place where it is laden, and before the voyage 
begins, the measure of damages is ordinarily based 
on the value of the cargo at the port of shipment, 2 
unless special circumstances exist which make the 
carrier liable for the value at the port of delivery. 3 
However where the vessel, by a tortious deviation, 
returns to the port of shipment, the measure of 
damages to the shipper is the difference in value 
of the goods at the port of discharge, delivered at 
a reasonable time after the ship arrived there, and 
their value in the port of shipment when delivered 4 

Where loss or injury occurs after leaving place 
of shipment . It has been held that the ordinary 
measure of damages for the breach of a contract of 
affreightment, where the goods have been unlaw¬ 
fully lost or disposed of at an intermediate port, 


87. U.S—Waterman S S Corp v U 
S •Smelting-, Refining & Min. Co, 
supra—U. S v. Palmer & Parker 
Co, CCA-Mass., 61 F 2d 455. 

88. U.S—U. S. v. Palmer & Parker 
Co, supra 

Goods for manufacture 

Corporation importing mahogany- 
logs for manufacture and sale m 
manufactured form cannot recover 
market value thereof as damages for 
delayed delivery, especially m ab¬ 
sence of substantial market therefor, 
damage being limited to resulting 
diminution in price received for man¬ 
ufactured mahogany.—U. S. v. Palm¬ 
er & Parker Co., supra. 

89. U.S—Waterman S. S Corp. v. 
U. S. Smelting, Refining & Mm. Co , 
CCA La, 155 F.2d 687, certiorari 
denied 67 S.Ct. 115, 329 U.S. 761, 
91 LEd 656—U. S. v Palmer & 
Parker Co., C.C.A.Mass, 61 F.2d 
455. 

90. U.S—Waterman S. S. Corp. v. 
U. S. Smelting, Refining & Mm. Co., 
CCA.La, 155 F.2d 687, certiorari 
denied 67 S Ct 115, 329 U.S 761, 
91 L Ed. 656—Northern Commer¬ 


cial Co. v Lmdblom, Alaska, 162 F 
250, 89 CCA 230. 

91. U S.—Northern Commercial Co 
v Lmdblom, supra. 

58CJ p 495 note 19. 

92. US—The Scotland, N.Y., 105 U 
S 24, 26 LEd. 1001 

58 C J. p 495 note 20. 

93. U S.—The Scotland, supra. 

94. US—The City of Para, D.C N 
Y, 44 F 689. 

58 C J p 494 note 5. 

95. U S.—The City of Para, supra. 

58 C J. p 495 note 6. 

96. U.S —Vanderbilt v Ocean SS 
Co, N.Y., 215 F. 886, 132 C C.A. 
226 

97. US—Smith v. The Ferncliff, 
Md, 59 SCt 615, 306 US. 444, 83 
LEd. 862—The Merauke, C.C.A.N 
Y„ 31 F.2d 974. 

58 C.J. p 496 note 25 

Stipulations as to value generally see 
supra § 137. 

Averaging damage 

Where the contract of carriage lim¬ 
its the value of each item shipped, 

computing the damages on the basis 
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of the injury to the entire shipment 
or the average damage to each item 
is improper, and the injury to each 
item must be ascertained to give the 
carrier the benefit of the limitation 
of value clause in the contract — 
The Caledomer, DC.NY, 60 F 2d 562 

98. U S —Smith v. The Ferncliff, 
Md, 59 S.Ct. 615, 306 U.S. 444, 83 
LEd 862. 

99. U.S —Smith v The Ferncliff, su¬ 
pra 

1. US —The M. S. Californian, C C 

AN. Y, 82 F 2d 283, certiorari de¬ 
nied J. V. Lane & Co. v. The M S 
Californian, 56 S.Ct. 959, 298 U.S 
690, 80 L.Ed. 1408, rehearing de¬ 
nied 57 SCt. 6, 299 US. 620, 81 
LEd. 457. 

2. US —Dusar v Murgatroyd, C.C 
Pa, 8 FCasNo 4,199, 1 Wash.C.C 
13. 

58 C J. p 495 note 9. 

3. U S.—The Joshua Barker, X> C.N. 

Y. , 13 F.Cas.No.7,547, Abb Adm. 

215. 

4. US.—The Poznan, D.C.N.Y., 276 
F. 418 

58 C.J. p 495 note 11. 
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Is their prime cost 5 or value 6 at such port; but as 
a general rule, where the goods are lost m transit, 
the measure of damages is the market value of the 
goods at the port of destination at the time when 
delivery should have been made 7 * 

If the goods are merely injured, the measure of 
damages is the difference between their market 
value at the time and place of delivery, m such 
condition as they would have arrived but for the 
carrier’s fault, and their market value in the condi¬ 
tion in which they did actually arrive there s The 
market value of damaged goods is ordinarily deter¬ 
mined by the price brought by the damaged goods at 
a fair sale thereof, 9 at the nearest available mar¬ 
ket, 10 and not by the testimony of experts. 11 After 
such sale of the injured goods, the measure of 
damages is the difference between the market value 
of the goods at the place of delivery m good condi¬ 
tion and the net amount realized from their sale 
m their damaged condition. 12 

A sale by the consignee is not binding on the 
carrier so as to fix its liability as to the amount of 
damages unless it is made at auction with notice to 
the carrier, 13 or after an appraisement, with notice, 
has been made. 14 Where, the goods are shipped 
under a contract of sale, at a stipulated price, at 
the port of destination, and, the buyer refusing to 


accept them, they are sold for the account of the 
seller, the market price is not the proper basis for 
estimating damages, 15 but the measure of damages 
is the difference between the contract price and the 
price received at the sale by the carrier 16 It has 
been held that, where, on the consignee’s refusal to 
receipt for the goods as being m good order, the 
carrier sells them, the consignee may recover the 
sound value of the goods, 17 or the shipper may re¬ 
cover the proceeds of the sale, less charges for 
care and for expense of the sale. 18 

Where the market price rises in the interim be¬ 
tween the receipt of the damaged goods by the 
consignee and their sale, the court may determine 
the damages by assuming that the ratio between the 
value of sound and damaged goods on the date the 
goods were delivered was the same as on the date 
of the sale. 19 Where a shipment of goods is dam¬ 
aged when delivered to such an extent that they 
have to be reconditioned before marketing, the 
shipper is entitled to recover the amount of his loss 
from a decline m the market price during the time 
necessarily required for such work. 20 Where the 
consignee resold the goods ex dock for the same 
price he paid, he was held not to have suffered 
any damage by reason of the inj'ury to the goods in 
transit. 21 


5. U.S—The Harriet, D C.Pa. f 11 F 
Cas.No.6,094 

58 C.J. p 495 note 12. 

G. U.S—King: v. Shepherd, C.C 
Mass, 14 FCasNo 7,804, 3 Story 
349. 

7. U.S—Isthmian S S. Co. v. Mar¬ 
tin, C.A.McL, 170 F.2d 25—‘Pioneer 
Import Corp. v. The Lafcomo, CC 
A.N.Y., 159 F.2d 654, certiorari de¬ 
nied Black Diamond Lines v Pio¬ 
neer Import Corp., 67 S.Ct. 1310, 
331 U.S. 821, 91 L Ed. 1838—Water¬ 
man S. S. Corp. v. U. S. Smelting, 
Refining & Mm. Co, CC.A.La., 155 
F 2d 687, certiorari denied 67 S Ct 
115, 329 U.S. 761, 91 L Ed 656— 
Olivier Straw Goods Corporation v. 
Osaka Shosen Kaisha, C C A.N.Y., 
47 F 2d 878, 74 A.L.R. 1378, cer¬ 
tiorari denied Osaka Shosen Kaisha 

v. Olivier Straw Goods Corporation, 
51 S Ct. 648, 283 U.S 856, 75 L.Ed 

1462—The Guanancita, D.CFla, 69 

FSupp. 928—The Waalhaven, D.C. 

NY., 1 FSupp 396, affirmed, C.C 

A., 64 F 2d 25, certiorari denied 

The Waalhaven v Potash Import¬ 

ing Corporation of America, 53 S. 

Ct 696, 289 US. 752, 77 L Ed. 1497. 

58 C.J. p 495 note 15. 

8 ; U.S.—Pioneer Import Corporation 

v. The Lafcomo, D.CNY, 159 F.2d 

654, certiorari denied Black Dia¬ 

mond Lines v. Pioneer Import 

Corp, 67 S.Ct 1310, 331 U.S 821, 91 


LEd. 1838—Weirton Steel Co v 
Isbrandtsen-Moller Co , CCA N.Y., 
126 F.2d 593—The Caledomer, D 
CNY, 60 F 2d 562—McNeely & 
'Price Co. v. Ellerman & Bucknall 
S S Co., D.C Pa, 100 F.Supp. 339— 
Petition of Republic of U. S of 
Brazil, DCN.Y, 91 F.Supp 961— 
Samb Corp. v. United Fruit Co., D. 
CN.Y, 74 F.Supp. 64—The Waal¬ 
haven, DCN.Y, I F.Supp. 396, af¬ 
firmed, C.C.A., 64 F 2d 25, certio¬ 
rari denied The Waalhaven v. Pot¬ 
ash Importing Corporation of 
America, 53 S.Ct 696, 289 U.S. 752, 
77 L.Ed. 1497. 

58 C.J. p 496 note 26. 

9. U S.—The Boskenna Bay, D C.N. 
Y, 31 F. 612 

58 CJ. p 496 note 30. 

Sale of damaged cargo by carrier in 
general see supra § 149. 

10. U.S—Connecticut Fire Ins. Co. 
v Lake Transfer Corporation, D.C. 
NY., 5 F.Supp. 416, modified, C.C. 
A., 74 F.2d 258. 

Solicitation of bids 

Consignor was held not precluded 
from recovering damages on basis of 
difference between contract price and 
price for which defective goods were 
sold at nearest available market on 
ground that consignor did not solicit 
bids from customers in local market 
where such, customers were under 
contract to buy only from another 
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company.—Connecticut Fire Ins Co. 
v Lake Transfer Corporation, CCA. 
NY., 74 F.2d 258. 

11. U S —Hamilton v. The Kate Irv¬ 
ing, D.C.Md, 5 F. 630, 5 Hughes 
253. 

12. U.S.— 1 The Florida, C.CAMd, 61 
F.2d 55. 

58 C J. p 496 note 34. 

13. U S.—Crosby v. Grinnell, D C.N. 
Y., 6 FCas.No 3,422. 

14. U.S.—Crosby v. Grinnell, supra. 
58 C J. p 496 note 33 

15. U S.—Florida Gram, etc, Co. v. 
U. S. Shipping Board Emergency 
Fleet Corp, DC Fla, 3 F.2d 314, 
reversed on other grounds, C C.A., 
U. S Shipping Board Emergency 
Fleet Corporation v Florida Gram 
& Elevator Co., 20 F.2d 583. 

16. U S —Florida Grain, etc , Co. v. 
U. S. Shipping Board Emergency 
Fleet Corp, supra. 

17. US.—The Augusto, D.C.N.Y., 29 
F. 334. 

18. Mass —Stevens v. Sayward, 3 
Gray 108. 

19. U S.—The Buckeye State, D.C.N. 
Y., 42 F.Supp. 715—The Compta, D. 
C.Cal., 6 F.Cas No.3,070 

20. U.S.—The Jeame, Wash., 236 F. 
463, 149 C.C.A. 515. 

21. U.S.'—Firestone Plantations Co. 
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Interest . As a general rule a shipper or cargo 
owner is entitled to interest on the amount of his 
loss or damage from the date of the loss or in¬ 
jury, 22 that is, generally, from the time when the 
goods should have been delivered, 23 or in case of 
injury to goods, from the time they were de¬ 
livered. 24 As discussed in Admiralty § 205 b, the 
allowance of such interest m admiralty is generally 
discretionary, and the court may in its discretion 
refuse to allow interest, 25 but interest will usually be 
allowed where no reason appears for denying such 
allowance. 26 Interest may be allowed despite a 
delay in the proceedings where libelant was not 
responsible for the greater part of the delay, 27 but 
it has been held that interest will not be allowed 
during a period of delay in the proceedings, which is 
caused by libelant 28 

The fact that a decree for loss of cargo includes 
interest to the date of its entry does not make it 
error to award interest on the entire decree from 
that time forward. 29 It has been held that interest 
should not be allowed as an incident to the damages, 
except by way of punitory damages for any fraud, 
delinquency, or injustice done by the carrier to the 
owner of the cargo. 30 Where the cost of the goods 


is not used as the measure of damages, interest on 
that cost is not to be awarded. 31 

Ordinarily interest will be computed at the legal 
rate. 32 In admiralty the court will allow the rate 
of interest established by local law 33 except where 
it is expressly limited by a federal statute. 34 

Incidental damages . In addition to the ordinary 
damages based on the value of the goods lost or in¬ 
jured, the vessel or owner may also be held liable 
for other and incidental damages which naturally 
and proximately result from the loss or injury com¬ 
plained of, 35 such as storage charges, 36 the rea¬ 
sonable expense of reconditioning the goods, 37 and, 
m the case of a stranded vessel, the costs and 
charges attending the salvage of the cargo 38 How¬ 
ever, it has been held that the carrier may not be 
held liable for the expense of salvaging worthless 
cargo. 39 

The carrier may be liable for customhouse duties 
which have been paid on the goods, 40 but is entitled 
to a reduction for any rebate on such duties allowed 
by the customhouse, 41 unless the rebate does not 
refer to, and is not allowed by reason of, the dam¬ 
ages, 42 or the duties have not been paid. 43 


v. Pan Atlantic S. S Corp., DCN 
Y. f 77 FSupp. 401. 

22. U.S—The Florida, CCA.Md, 61 
F2d 55—U S Smelting, Refining 
& Mining Go. v. Waterman S. S 
Oorp., D C.Lia , 62 F Supp. 511. 

58 C.J. p 496 note 42. 

23. IT S —Northern Commercial Co 
v. Lindblom, Alaska, 162 F. 250, 
89 CCA 230. 

68 CJ. p 497 note 43 

24. XT S —The President Arthur, D. 
C.N.Y., 28 F 2d 391 

68 C J p 497 note 44. 

25. XJ.S —The Nichiyo Maru, D.C. 
Md., 14 F.Supp. 727, affirmed, C.C 
A, 89 F2d 639. 

28. U.S.— 1 The S. C. L. No 9, DC Pa., 
37 F.Supp. 396—U. S. Willow Fur¬ 
niture Co v. La Compagme G6n- 
6rale Transatlantic^, C.C.A.N Y., 
271 F. 184. 

The fact that recovery is small, is 
no basis for withholding interest — 
The Ferncliff, D.C.Md., 22 F.Supp 
728, certified questions answered 
Smith v. The Ferncliff, 69 S Ct 615, 
306 US. 444, 83 L.Ed. 862, affirmed, 
C.C A, 106 F.2d 1021. 

27. U.S.—The Caledonier, D.C.N.Y., 
60 F.2d 562. 

Delay of six months in filing a li¬ 
bel for loss of a cargo was not so 
unreasonable as to deprive the car¬ 
go owner of the right to recover in¬ 
terest—The & C. L. No. 9, D.C.Pa., 
37 F.Supp. 396. 


28. U S —The Bencleuch, C C.A N.Y , 
10 F 2d 49, certiorari denied 46 S 
Ct 631, 271 U.S 680, 70 L Ed. 1148 

58 C J. p 497 note 48 
Dower rate of interest 

Libelant may be penalized for de¬ 
lay in prosecuting action by allow¬ 
ance of interest at less than the 
usual rate from institution of libel to 
final decree.—The Guanancita, D C 
Fla , 69 F.Supp 928. 

29. U S.—Steamship Wellesley Co 
v. Hooper, Cal., 185 F. 733, 108 C.C. 
A 71. 

30. N Y.—Lakeman v. Grmnell, 18 N 
Y.Super. 625 

58 C J. p 497 note 49. 

31. U.S.—U. S. v Palmer & Parker 
Co, C.C.A Mass , 61 F 2d 455. 

32. U.S.—'The Scotland, N.Y., 105 U 
S 24, 26 LEd. 1001. 

33. U.S—The Guanancita, D.C.Fla., 
69 F.Supp. 928. 

58 C J. p 497 note 51. 

34. U.S —Smith v. U. S Shipping 
Board Emergency Fleet Cofp, C. 
CANY., 26 F 2d 337, certiorari de¬ 
nied 49 SCt 29, 278 U.S. 628, 73 
LEd. 547. 

58 C.J. p 497 note 52. 

35. U.S.—The Anaconda, C.C.A.N.Y, 
60 F 2d 898—The B<§reng£re, D.C. 
Or., 155 F. 439 

58 C.JT. p 497 note 58. 

Brokerage on original sales of fiour 
by mills prior to shipment was hfeld J 
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part of invoice value —The M. S Cal¬ 
ifornian, CCA.NY, 82 F.2d 283, cer¬ 
tiorari denied J V. Lane & Co v. 
The M S. Californian, 56 S Ct 959, 
298 US 690, 80 LEd. 1408, rehear¬ 
ing denied 57 S Ct 6, 299 U.S 620, 
81 LEd. 457. 

36. U.S—The Florida, C.C.A.Md, 61 
F 2d 55. 

58 C J. p 497 note 55. 

37. U.S —The Florida, supra;—The 
Rio Novo, DCNY, 62 FSupp. 32 
—The Jeanie, Wash., 236 F. 463, 
149 C.C.A. 515, 

Where there is no market for the 
goods in their damaged condition, 
plaintiff may recover the cost of re¬ 
conditioning the goods.—The Florida, 
C.CA.Md„ 61 F.2d 55. 

38. US—The City of Para, D.C.N. 
Y, 44 F. 689. 

Ind—Rogers v. West 9 Ind. 400. 

58 C.J. p 497 note 57. 

39. TJS— 1 The Hustler, D.ClN.Y., 56 
F.2d 1039 

40. NY.—Vie tor v. International 
Nav. Co., 45 N.Y.Super. 129. 

41. U.S.—The Mangalore, D C.Cal. t 
23 F. 463. 

42. U.S.—Morrison v I. & V. Florio 
Steamship Co, DCN.J, 36 F. 569. 

58 C.J. p 497 note 62. 

43. US —The Surrey, D.C.N.Y f 30 
F. 223. 
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Where, by reason of the carrier’s wrongful act 
or omission, the shipper loses his insurance coverage 
on the goods, the damages recoverable are the same 
as those for a breach of a contract to insure, 44 and 
plaintiff may recover of the carrier what he could 
have recovered from insurer but for the carrier’s 
act, 45 and, in addition thereto, he may recover the 
expenses incurred in a good faith attempt to collect 
the insurance. 46 

Deductions and credits; freight. Where the 
shipper consented to have delivery of goods dam¬ 
aged during shipment made to a place other than 
the original destination, it was his duty to accept 
them at the place of delivery, and reduce the amount 
of his claim for damage by the value of the goods 
so delivered. 47 As a deduction from the amount 
of the damages for injured cargo, the carrier is 
-entitled to a fair and reasonable allowance or 
^charge for the storage of the goods which the 
shipper failed to remove from the pier, 48 and the 
reasonable cost and expense of disposing of them, 49 
and has also been held entitled to a credit for in¬ 
surance received by the shipper, 50 and for the 
amount received by the shipper from the bankrupt 
estate of a charterer for delay in arrival of cargo. 61 

The carrier is not entitled to a deduction for the 
amount paid for wharfage or demurrage at the place 
of delivery, 52 or for expenses incurred in minimiz¬ 
ing the damage. 53 On a libel for injury to goods 
by improper stowage, libelant’s damages cannot be 
reduced because the consignees sold the goods at 
auction as damaged goods, instead of overhauling 
and repairing the damage, where the ship’s agents 


had the same opportunity to perform the w r ork of 
overhauling as had the consignees. 54 A deduction 
for lack of diligence by the shipper in mitigating the 
damages is not justified where the shipper has 
in fact acted reasonably to minimize the damages. 55 

Where damages are measured by the difference 
between the value of the damaged goods and the 
value of sound goods at the place of destination, 
the shipper is not entitled to an allowance for his 
freight expense, 56 and unpaid charges for shipment 
and transportation should be deducted from the 
damage award; 57 but, where the contract of car¬ 
riage provides for value at the place of shipment 
as the standard for computing damages, the shipper 
is entitled to recover his freight expense. 58 

Where the invoice value is made the basis of 
settlement by the bill of lading, and the damaged 
goods are sold on their arrival, the freight paid 
thereon or due should be deducted from the pro¬ 
ceeds, and the remainder only credited to the car¬ 
rier against the invoice value, to determine the 
amount of its liability, 59 but, where the bill of lad¬ 
ing provides that damages be adjusted on the basis 
of invoice value and that freight be considered 
earned notwithstanding damage to the goods, plain¬ 
tiff is not entitled to a credit for the freight charges 
paid. 60 Where the carrier sells the goods on their 
rejection by the consignee, it has 'been held to be 
entitled to a credit for the unpaid freight, 61 but the 
contrary has also been held on the ground that, the 
contract of affreightment not having been per¬ 
formed, the freight was not earned. 62 Extra freight 
expense to which the shipper is put because of the 


44. US —F S. Royster Guano Co. V 
W. E. Hedger Co., CCAN.Y., 48 
F.2d 86, certiorari denied W E 
Hedger Co. v. F S Royster Guano 
Co., 51 SCt. 651, 283 US. 858, 75 
L.Ed. 1464. 

45. U.S —F S. Royster Guano Co. v 
W. E. Hedger Co., CCANY, 48 
F 2d 86, certiorari denied W. E 
Hedger Co v. F S. Royster Guano 
Co., 51 SCt. 651, 283 U.S 858, 75 
L.Ed 1464 

Ala—Turner v. Munson SS Line, 77 
So 61, 16 Ala App. 223 

46. U S —F S. Royster Guano Co v 
W. E Hedger Co, CCANY, 48 
F2d 86, certiorari denied W E 
Hedger Co v. F S Royster Guano 
Co., 51 SCt 651, 283 US 858, 75 
LEd. 1464 

47. Wash—Hart v Tuttle, 234 P 
19, 133 Wash 558 

48. U.S—The Asuarca, DC.NY, 13 
F 2d 222 

49. U.S —The Asuarca, supra. 

Mass—Stevens v. Say ward, 3 Gray 

108. 


50. U S.—Middleton v. U S., D.C.S 
C, 286 F. 548, modified on other 
grounds, C C A , U. S v. Middleton, 
3 F.2d 384, certiorari denied 45 S 
Ct 463, 267 U.S. 603, 69 L.Ed. 809 

58 C J p 498 note 69. 

Contract provision giving carrier 
benefit of shipper’s insurance gen¬ 
erally see supra § 133 

51. US.—The Blandon, D.C.N.Y, 39 
F 2d 933, affirmed, CCA., 42 F2d 
1013. 

52. US.—The Asuarca, D.C.N.Y, 13 
F 2d 222 

53. U S.—Ralli v New York, etc., 
SS. Co, NY, 154 F. 286, 83 CCA. 
290. 

54. U.S—Hills v. Mackill, DC.NY., 
36 F. 702 

55. US—W. R Grace & Co v. 
Charleston Lighterage & Transfer 
Co, CAS C, 193 F.2d 539. 

56. U S.—The M S Californian, C C 
ANY., 82 F 2d 283, certiorari de¬ 
nied JT. V Lane & Co v. The M S. 
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Californian, 56 SCt 959, 298 US 
690, 80 LEd 1408, rehearing denied 
57 S.Ct 6, 299 US 620, 81 L.Ed 
457. 

10 C J. p 403 note 65. 

57. US—The Nat Sutton, C.C.A.N 
Y., 62 F 2d 787. 

58 CJ p 498 note 74—10 C.J. p 403 
note 65. 

58. U S —The Asuarco, D C.N Y., 13 
F2d 222—The Tamba Maru, DC 
Wash, 274 F. 696. 

59. U.S—The Styna, D C.N.Y., 95 F. 
698. 

60. U.S —The M. S. Californian, C C. 
A.NY, 82 F 2d 283, certiorari de¬ 
nied J. V Lane & Co v. The M. S. 
Californian, 56 SCt. 959, 298 US. 
690, 80 LEcL 1408, rehearing denied 
57 SCt. 6, 299 US. 620, 81 L.Ed 
457. 

61. U.S.—The Augusto, D.C.N.Y., 29 
F. 334. 

62. Mass —Stevens v. Sayward, 3 
Gray 108. 
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injury to the goods is recoverable as part of his 
damages. 63 

Apportionment of damages . Where it is possible 
to determine the loss or injury due to a cause for 
which the carrier is liable and that due to a cause 
for which it is not liable, the damages will be 
apportioned accordingly. 64 In admiralty, where 
damage to goods is attributable partly to the fault 
of the carrier and partly to the fault of the shipper, 
and it is impossible to ascertain for what proportion 
each is responsible, the loss will be equally divided 
between them; 65 but apportionment or division of 
damages is not proper where the shipper was not 
at fault, although it is impossible to determine what 
part of the damage the carrier’s fault caused, 66 and 
m such case the damage is to be borne in ac¬ 
cordance with the burden of proof. 67 Thus, where 
the burden is on the carrier to establish what part 
of the damage was due to the cause for which it 
was not liable, and it is unable to sustain the burden, 
the total damage will be assessed against it. 68 

It has been held that, where a cargo has been 
damaged by independent causes, for only a part of 
which the ship is liable, the loss will not be equally 
divided, or cast wholly on the ship, except as a 
last resort and when all means fail of making an 
approximate apportionment of the loss to the several 


causes of damage, 69 and that, where it appears that 
the greater part of the damage to a cargo resulted 
from sea perils for which the ship is not liable, 
but further damage occurred through the negligence 
of the master in failing to put into port to make re¬ 
pairs, it would be inequitable to hold the ship liable 
for the entire damage, although it cannot be sepa¬ 
rated, and the loss should be divided 7 0 The own¬ 
er of a boat liable for wrongful jettison is entitled 
to a deduction for loss occurring without his fault, 
before the jettison, 71 and, where animals injured 
by perils of the sea are thrown overboard with 
others not injured, the failure of the carrier to 
prove the precise number injured does not render 
it responsible for all that were lost. 73 

§ 159. - Lien 

A shipper of goods on a carrier by water has a hen 
on the vessel for the loss of his goods or for any damage 
they may sustain from the fault or neglect of the master 
or the insufficiency of the vessel to transport them safely- 

In accordance with the general rules relating to 
a shipper’s lien under a contract of affreightment, 
as discussed supra § 110, a shipper of goods on a 
carrier by water has a lien on the vessel for the 
loss of his goods, or any damage they may sustain, 
from the fault or neglect of the master or the in¬ 
sufficiency of the vessel to transport them safely, 7 - 


63. U.S—The Buckeye State, D.C.N 
T, 42 FSupp. 715 

64. U.S—Beck v. The Vizcaya, DC 
Pa, 88 FSupp. 818, affirmed, CA, 
182 F 2d 942, certiorari denied 71 
SCt 124, 340 U.S. 877, 95 L.Ed 
638. 

Tug" and tow 

(1) Where both barge and tug 
were equally at fault each was lia¬ 
ble for one-half damages to cargo.— 
The Detroiter, C.C.A-N.Y., 82 F.2d 
234. 

(2) Where loss of cargo in barge 
which collided with wall of barge ca¬ 
nal was due to negligent steering of 
tug, towing barge, and to negligence 
of approaching tug, division of dam¬ 
ages between negligent parties was 
proper.—The Pearl Harbor, C.C.A.N. 
Y , 74 F 2d 58. 

(3) Where such additional damage 
to cargo as resulted from continu¬ 
ance of voyage after collision be¬ 
tween two barges m tow for which 
tug alone was responsible could not 
be segregated, tug was liable for all 
such damage in absence of fault of 
barge master or crew during voy¬ 
age or unpredictable intervening con¬ 
ditions that aggravated the situation. 
—The Raleigh, D C.Md, 50 F.Supp. 
961. 

65. U S —American Finance & Com¬ 
merce Co. v. U. S. f DC.Cal. f 55 F 


2d 725—The Georgian, D C Fla , 4 
FSupp 718, affirmed, C.C A., 76 F. 
2d 550. 

58 C.J. p 498 note 77. 

66. U.S—The Vallescura, NY, 55 
SCt. 194, 293 U.S. 296, 79 L Ed 373 
—Pioneer Import Corp v. The Laf- 
como, CCA.N.Y., 138 F 2d 907, cer¬ 
tiorari denied Black Diamond Lines 
v. Pioneer Import Corp, 64 S.Ct 
523, 321 U.S 766, 88 L Ed 1063. 

67. U S —The Vallescura, N Y., 55 S 
Ct 194, 293 US. 296, 79 L.Ed. 373 

68. U.S—The Vallescura, supra—U 
S v. Apex Fish Co., C A Wash, 
177 F.2d 364—Armco Intern. Corp 
v. Reden A/B Disa, CCA.NY, 151 
F 2d 5—Edmond Weil, Inc. v. 
American West African Line, C 
C.AN Y, 147 F 2d 363—Pioneer Im¬ 
port Corp v The Laf como, C.C A 
N.Y., 138 F2d 907, certiorari de¬ 
nied Black Diamond Lines v. Pio¬ 
neer Import Corp., 64 S Ct 523, 
321 U.S. 766, 88 L.Ed. 1063—Wes- 
sels v. The Asturias, C.C.A N Y, 
126 F2d 999—Philippine Sugar 
Centrals Agency v. Kokusai Kisen 
Kabushiki Kaisha, CCAN.Y, 106 
F.2d 32—U. S v. Los Angeles Soap 
Co, CCA Cal, 83 F 2d 875—Spey¬ 
er v. The Mary Belle Roberts, D 
C.Cal., 22 F.Cas.No.13,240, 2 Sawy 
1 . 

69. U S—The Shand, D CNI, 16 F 
570 


70. U S —The Musselcrag, D C Cal , 
125 F 786 

71. Ky—Bentley v. Bustard, 16 B 
Mon 643, 63 Am D 561 

72. U S —Brauer v. Compama Nav- 
lgacion La Flecha, NY, 66 F 776, 
14 CCA. 88, affirmed 18 S.Ct. 12, 
168 US. 104, 42 L.Ed 398. 

73. U S —Inland Waterways Corpo¬ 
ration v. Standard Commercial To¬ 
bacco Co, CCALa, 65 F2d 715— 
Pioneer Import Corp. v. The Laf- 
como, D.CNY, 49 F.Supp. 559, af¬ 
firmed, C C.A., 138 F.2d 907, cer¬ 
tiorari denied Black Diamond Lines 
v 'Pioneer Import Corp., 64 S Ct. 
523, 321 US. 766, 88 L.Ed. 1063 

58 C J. p 498 note 86. 

Lien for loss of, or injury to, goods 
where ship chartered see supra § 
51. 

One to whom the shipper has hy¬ 
pothecated the goods has a lien — 
American Ins. Co. v. Coster, 3 Paige, 
N.Y, 323—58 C.J. p 498 note 85. 
Improper stowage 

A lien arises against ship for dam¬ 
age to cargo caused by improper 
stowage.—Pioneer Import Corp v 
The Laf como, D.C NY., 49 F Supp. 
559, affirmed, CC.A, 138 F2d 907, 
certiorari denied Black Diamond 
Lines v. Pioneer Import Corp, 64 
S.Ct. 523, 321 U.S 766, 88 L Ed. 1063. 
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and such a lien may exist by virtue of a state stat¬ 
ute, 74 provided such statute does not materially alter 
the rights and liabilities of the parties under the 
general rules of maritime law. 75 

The lien attaches when, and only when, in pursu¬ 
ance of the contract of affreightment, the goods are 
received on board the vessel for transportation, 76 
or on a lighter engaged by the ship, 77 or are, in 
some other way delivered to the possession or con¬ 
trol of the ship or her master; 78 and is not deferred 
until the vessel breaks ground for the voyage, 79 
and, whenever any event happens which renders the 
lien enforceable, it relates back to the time it was 
so delivered or received 80 Where, by virtue of a 
clause in the bill of lading, or a provision of the 
Harter Act, the vessel is exempt from liability for 
damages caused by legal process, a hen thereon does 
not arise for damages for the nondelivery of perish¬ 
able cargo due to the seizure of the vessel under 
legal process, 51 and, therefore, claimant of such 
damages cannot complain because a hen allowed 
to him is ranked last. 82 

Priorities. The hen on the vessel for loss or dam¬ 
age to cargo is preferred to the right of the gen¬ 
eral creditors of the owners, 83 and to a mortgage 
on the vessel for labor and material furnished in 
her home port in fitting her for a voyage, where no¬ 
tice has been entered on the register. 84 


Loss or waiver of lien . The lien vests no ab¬ 
solute, indefeasible interest in the ship or vessel, 85 
and may be lost by unreasonable delay. 86 It is not 
defeated by a bona fide sale of the vessel before 
the shipper has had an opportunity for enforcing 
his lien, 87 particularly where the purchaser has 
knowledge of the claim; 88 and so a purchaser of 
| a vessel cannot invoke the defense of laches to 
| defeat a suit by an insurer to enforce a lien for the 
1 negligent loss of cargo, occurring before the pur¬ 
chase, where the suit was commenced within a year 
after the loss, and it does not appear that he bought 
without knowledge of the lien. 89 In order to con¬ 
stitute a waiver of the hen there must be a knowl¬ 
edge of the loss or injury coupled with an intention 
to abandon the remedy, 90 or some contract incon¬ 
sistent with the existence of the hen; 91 and it is 
not waived by the acceptance of the goods by the 
consignee or owner, 92 or by a receipt specifying that 
the goods have been received in good order. 93 

Enforcement. The lien may be enforced by 
process m rem against the vessel in admiralty. 94 
Where the hen is sought to be enforced under the 
general admiralty law, and not under a state law, 
it is not subject to a requirement of the state law 
that the libel should be filed before the vessel make 
another voyage. 95 


E. FREIGHT 


§ 160. Right to Freight a. In General 

a. In general ^ Generally, a carrier of goods by water Is entitled to 

b. Effect of loss of, or injury to, goods freight When It has properly fulfilled its contract of car- 


74. Ala—The Robert Morris v. Wil¬ 
liamson, 6 Ala. 50 

58 C.J. p 499 note 87 

Maritime liens under state statutes 
in general see Maritime Liens §§ 
17, 31 et sect. 

75. U S —Osaka Shosen Kaisha v 
Pacific Export Lumber Co, Or, 43 
SCt. 172, 260 U S. 490, 67 LEd. 364 

76. U S —Inland Waterways Corpo¬ 
ration v Standard Commercial To¬ 
bacco Co, CC.ALa, 65 F2d 715. 

58 C J. p 499 note 93. 

77. US—The Trader, D.C.S.C., 17 
F.2d 623. 

78. U S —Inland Waterways Corpo¬ 
ration v Standard Commercial To¬ 
bacco Co., C.CALa., 65 F 2d 715. 

58 C.J. p 499 note 95 

Cargo on wharf held accepted by 
ship 

U S.—Inland Waterways Corporation 
v. Standard Commercial Tobacco 
Co., supra. 


79. US—The Esrom, DCN.Y., 261 
F. 624, reversed on other grounds, 
CCA, 272 F. 266, certiorari de¬ 
nied 42 SCt. 47, 257 US 634, 66 
LEd. 408. 

80. U S —The St. Paul, D.C N.Y., 277 
F. 99 

81. U.S —The Estrada Palma, D C 
La, 8 F.2d 103. 

82. U S.—The Estrada Palma, su¬ 
pra. 

83. US.—The Rebecca, D.C Me , 20 
F.Cas No 11,619, 1 Ware 187. 

Priorities of maritime liens in gen¬ 
eral see Maritime Liens § 50 et 
seq. 

84. U.S —Justi Pon v. Arbustci, D.C 
NY, 14 F.Cas.No.7,589. 

85. U S.—The Favorite, D.C.Wis, 8 
F.Cas.No 4,696, 1 Biss. 525. 

86. US—The Rebecca, D.C Me., 20 
F Cas No 11,619, 1 Ware 187. 

Loss of maritime lien m general see 
Maritime Liens § 61 et sea. 
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87. U.S —The Rebecca, supra. 

88. U.S.—The Rebecca, supra. 

89. U.S.— 1 The Seaboard, DCN.Y, 
119 F. 375. 

90. Ala—The Robert Morris v. Wil¬ 
liamson, 6 Ala 50. 

Waiver of maritime liens in general 
see Maritime Liens § 63 et seq. 

91. Ala—The Robert Morns v. Wil¬ 
liamson, supra 

92. Ala—The Robert Morris v. Wil¬ 
liamson, supra 

93. Ala.—The Robert Morris v Wil¬ 
liamson, supra. 

94. U.S—Taylor Bros. Lumber Co. 
v. Sunset Lighterage Co., C.C.A.N. 
Y., 43 F.2d 700, 

58 C.J. p 500 note 18 

Enforcement of maritime lien m gen¬ 
eral see Maritime Liens 5 79 et seq. 

95. U.S.—Knox v. Nmetta, D C.-Pa., 
14 F Cas No.7,912, Crabbe 534, 5 
Pa.L.J. 33. 
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riage. Before any freight is earned, the goods must be | 
delivered as well as carried to the point of destination. ' 

Generally, a carrier of goods by water is entitled I 
to freight when, 96 and only when, 97 it has properly | 
fulfilled its contract of carriage. If the ship does [ 
not begin her voyage at all, does not break ground, j 
no freight is payable. 98 Thus, if the vessel sinks J 
in the port of departure and the goods are rescued 
by the insurers and turned over to the owner, 99 
or if the vessel, before she breaks ground for a 
voyage, is so injured as to be rendered unsea¬ 
worthy and incapable of earning freight, 1 no 
freight is earned. If the goods are wrongfully taken 
from a vessel by the shipper before she has broken 
ground on the voyage the shipowner is not entitled 
to freight as such. 2 

As a general rule, delivery of the cargo at the 
port of destination is a condition precedent to the 
right to freight, 3 and without such delivery the 
voluntary acceptance of the cargo at an intermediate 
place by the owner of the cargo is necessary to en¬ 
able the shipowner to recover either full or pro rata 
freight, 4 or, as it has been probably more compre¬ 
hensively stated, freight is due, notwithstanding the 
nonarrival of the goods at the port of destination, 
only where the nonarrival has been occasioned by 
no default or inability of the carrier ship, but has 
been occasioned by the default or waiver of the 
merchant shipper. 6 This general rule may be varied 
by stipulations, 6 but such stipulations, in order to 
be effective, must be m writing and signed by the 
parties. 7 


Return to port of departure . If a ship is obliged 
by perils of the sea to put back to her port of de¬ 
parture, and her cargo is there sold by the master 
with the consent of the shipper, no freight is 
earned. 8 Under a bill of lading providing that 
where it is unsafe to discharge goods the carrier 
has the option to return them and that the carrier 
shall be entitled to extra compensation for such 
service, it has been held that a carrier whose master 
failed to discharge the goods because of a military 
invasion at the point of destination and returned 
such goods to the point of origin rendered a service 
entitling the carrier to extra compensation. 9 Where 
a vessel is damaged m a collision as it starts on 
a voyage and the cargo is also damaged to such an 
extent that it has to be sold m the port of origin, 
with respect to the right to freight, whether the 
shipowner repaired the vessel within a reasonable 
time cannot be measured by the time actually con¬ 
sumed because, after the sale of the cargo, there 
was no reason for hastening repairs. 10 

Abandonment of vessel and cargo . If a vessel 
and cargo are abandoned at sea by the master and 
crew without intention to retake them no freight 
is earned, 11 but if the abandonment is intended to 
be temporary, the shipowners have a right to take 
the cargo to the port of destination and to- be paid 
the agreed freight. 12 

Abandonment of voyage. Under a bill of lading 
which provides that freight is to be deemed earned 
“ship or goods lost or not lost,” it has been held that 


96. US—The Louise, DCMd, 58 F. 
Supp. 445 

58 CJ. p 500 note 22. 

Meaning of term “freight” 

( 1 ) Term “freight'* in marine con¬ 
tracts is generally used to denote re¬ 
muneration or reward for carriage of 
goods by ship, rather than the goods 
themselves—Waterman S S Corp 
v. U. S. Smelting, Refining & Mm. 
Co., CC.ALa, 155 F.2d 687, certiorari 
denied 67 S Ct 115, 329 US 761, 91 
LJEd 656—The Bill, DCMd, 55 F. 
Supp. 780—The Norman Pnnce, D.C 
Ala., 185 F. 169—27 C.J p 902 notes 
60, 64-70, 74-81. 

(2) Term “freight” has another 
• meaning, that of the articles earned 

—The Nassau, N.T., 188 F. 46, 110 C. 
C-A. 184, certioran denied 32 S Ct 
524, 223 US. 722, 56 L Ed. 630—27 
C.J. p 902 note 61, p 903 notes 86-10. 

(3) The term does not always im¬ 
ply that it is the naulum, merces, or 
fare for the transportation of goods. 
—The Main v. Williams, Md., 14 S.Ct. 
486, 152 US. 122, 129, 28 LEd 381— 
Giles v. The Cynthia, D.C.Pa, 10 F. 
CasJNTo.5,424, 1 Pet.Adm. 203. 

(4) Meaning of term “freight" as 


applied to carnage of passengers see 
infra § 174. 

“Freight pending” extends to pas¬ 
sage money and to freight prepaid 
at the port of departure—The Mam 
v. Williams, Md., 14 S Ct 486, 152 U. 

S. 122, 132, 32 L Ed. 381—27 CX P 
905 note 48. 

97 . us—The Excelsior, DC.N.T, 8 
F Cas No.4,592, 2 Ben. 434. 

58 C.J P 500 note 23. 

98. US—The Tornado, La, 2 S Ct. 
746, 108 US. 342, 27 LEd 747 

99. Ind—Rogers v West, 9 Ind. 400 
58 C.J p 500 note 26. 

1 . U.S —The Tornado, La., 2 S Ct 
746, 108 U.S. 342, 27 LEd 747 

2 . Mass.—Bailey v. Damon, 3 Gray 
92. 

58 C J p 500 note 28. 

3. U.S.—Clifford v Merntt-Chap- 
man & Scott Corporation, C.C.A. 
Fla., 57 F.2d 1021 

58 CJ. p 500 note 29 

4. U S.—Mitsui v St Paul F & M. 
Ins. Co, Cal, 202 F. 26, 120 C C.A. 
280, certiorari denied 34 S.Ct 321, 
231 US. 749, 58 LEd. 465. 

58 CJ. p 501 note 30. 
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5. Hawaii—Jamon v. Fox, 1 Hawaii 
271. 

6 . U S.—The Norman Prince, D C. 
Ala., 185 F. 169 

Validity 

Contractual provisions establishing 
a shipper’s liability for ocean freight 
charges, regardless of actual deliv¬ 
ery of goods to destination, are val¬ 
id—Alcoa S. S Co v -U. S, NT., 
70 S.Ct 190, 338 US. 421, 94 L.Ed. 
225. 

7. U S.—The Norman Prince, D.C. 
Ala, 185 F. 169. 

8 . Mass.—Lord v. Neptune Ins. Co, 
10 Gray 109. 

9. US —Colonialgrossisternes For- 
enmg v. Moore-McCormack Lines, 
C A.N.T., 178 F.2d 288. 

10 . U S.—The Fredensbro, D C.Pa., 
52 F.2d 854. 

11 . U-fi.—The James Martin, D C. 
Va., 88 F. 649. 

12 . N.Y.—Hughes v. Sun Mut. Ins 
Co., 2 NE. 901, 3 NE 71, 100 N.Y. 
58. 

58 C.J. p 501 note 36. 
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a carrier is entitled to freight where it abandons the 
voyage after being torpedoed by a warship of an 
enemy nation 15 However, -under a contract which 
provides for “Ocean freight net cash on arrival of 
steamer,” a carrier is not entitled to freight on 
abandonment of a voyage where the contract in¬ 
corporates by reference a bill of lading providing 
that freight “shall be deemed fully earned and due 
and payable to the carrier at any stage,” it being 
held that arrival at the destination is the carrier’s 
choice of the stage when the freight is deemed 
fully earned. 14 

Deviation or retardation of voyage . Violation of 
a shipping contract, by deviation from the course 
and taking additional cargo, does not of itself for¬ 
feit freight, but merely authorizes a distinct action 
for damages against the vessel, 15 and even where 
there is a deviation during a voyage which avoids 
the contract of affreightment, the acceptance of the 
cargo by the freighter, with full knowledge of the 
deviation, restores to the shipowner his right to 
freight. 16 A temporary retardation does not de¬ 
prive the carrier of his right to the freight money. 17 

Prevention of carriage If the owner of the car¬ 
go is the cause of its not being transported to the 
port of destination, full freight is earned, 18 and, 
after the cargo is on board and the voyage begun, 
the shipper cannot demand it short of the port of 
destination without payment of full freight for the 


whole voyage. 19 Thus, where a ship grounds a 
short distance down a river from the port of de¬ 
parture, and the shipper, alleging the consignee’s 
failure, withdraws the cargo under legal process, he 
will be liable for the whole freight, at least where 
the ship soon after the disaster is ready to continue 
her voyage; 20 and if the cargo is damaged, and 
by the mutual voluntary agreement of the master 
and shipper it is sold short of the port of destination, 
full freight may be recovered. 21 If a ship is over¬ 
taken by a disaster, or the restraint of princes or 
governments makes it impossible for the ship to 
continue the voyage to the port of destination, the 
shipowner is not entitled to “freight payable on 
delivery” at such port, unless he brings the cargo 
forward in other vessels or is prevented from doing 
so by the owner of the cargo. 22 Where a vessel 
is expropriated by a foreign government and di¬ 
rected to a port other than its destination, a cargo 
owner who gets options on vessels to carry the car¬ 
go and concludes arrangements with such govern¬ 
ment does not prevent the charterer from fulfilling 
his contract of affreightment where he does nothing 
effective to meet the situation and is unwilling to 
make any commitment to bring on the cargo. 23 
Where the bills of lading provide that a shipowner 
has earned freight charges when the cargo is loaded, 
he is entitled to retain freight charges paid after 
the cargo is loaded although the voyage is prevented 
by the outbreak of war. 24 If, after a vessel has 


13. U S.—Pope & Talbot v. Blanch¬ 
ard Lumber Co of Seattle, CCA 
Cal., 159 F 2d 134 

Preight earned clause construed 
The freight to be deemed earned 
“ship or goods lost or not lost'* clause 
in bill of lading is not limited m ap¬ 
plication to freight which carrier 
has declared due on the receipt of 
the goods, and applies to freight oth¬ 
er than so declared due —Pope & 
Talbot v. Blanchard Lumber Co. of 
Seattle, supra. 

14. US —Pope & Talbot v. Guern- 
sey-Westbrook Co., CCACal, 159 
F 2d 139 

Entire contract considered 

Where acceptance of contract to 
purchase lumber from seller-carrier 
Incorporated by reference a bill ot 
lading which embodied a freight 
earned clause, the right of the ear¬ 
ner to earned freight is to be deter¬ 
mined by the agreement of the par¬ 
ties incorporating the acceptance and 
hill of lading and the bill of lading 
cannot he deemed a complete and 
separate contract of affreightment 
from which the right to earned 
freight can be determined—Pope & 
Talbot v. Guernsey-Westbrook Co, 
supra. 


r Bill of lading construed 

Under bill of lading providing “full 
freight to destination . . . are 

due and payable to the Carrier at its 
option upon receipt of the Goods by 
the latter; and the same . . . 

shall be deemed fully earned and due 
and payable to the Carrier at any 
j stage, before or after loading of the 
I service hereunder,’* the words “the 
j same’’ applies to the words “full 
freight to destination'* and not to 
the words “due and payable to the 
carrier at its option upon receipt of 
the goods.*'—Pope & Talbot v. Guern¬ 
sey-Westbrook Co, supra. 

15. 'U S —Knox v The Nmetta, D C. 
Pa, 14 FCas No 7,912, Crabbe 534, 
5 PaLJ. 33 

16. U S —Thatcher v McCulloh, D. 
CN.Y, 23 FCas No 13,862, Olcott 
365 

58 CJ p 501 note 39. 

17. U S —Murray v ^Etna Ins Co , 
CCI11., 17 FCas No 9,955, 4 Biss. 
417. 

58 C J. p 501 note 40 

18. U S.—Owens v Breitung, C.C A. 
N.Y, 270 F. 190. 

58 CJ. p 502 note 41. 
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19. ND—Braithwaite v Power, 48 
NW. 354, 1 ND 455 

58 C J. p 502 note 42 

20. La—Blake v. Morgan, 3 Mart 
375. 

Md —Merchants’ Mut Ins Co. v. But¬ 
ler, 20 Md 41. 

21. U.S—Jordan v. Warren Ins, Co, 

C C Mass , 13 F Cas No 7,524, 1 

Story 342 

22 . U S —Lmea Sud-Amencana v 
7,295 40 Tons of Linseed, D.C.N.Y, 
29 F Supp 210, affirmed, C C.A., 108 
F.2d 755, certiorari denied 60 S Ct 
615, 309 US. 672, 84 L Ed 1018. 

Exception in hill of lading 

Exception m bill of lading releas¬ 
ing charterer of vessel from any 
claim for damages to the cargo due 
to “act of God . . . restraints of- 

princes and rulers or people” and the 
like did not affect the conditions un¬ 
der which charterer would be entitled 
to freight “payable at destination/* 
where vessel was expropriated and 
diverted from its course by foreign 
government —Linea Sud-Amencana 
v. 7,295 40 Tons of Linseed, supra 

23. U.S—Linea Sud-Amencana v 
7,295.40 Tons of Lmseed, supra. 

24. N.Y—Tee Ka Chay v De La 
Rama S. S. Co., 55 N.Y.S.2d 241— 
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taken on board a cargo to be carried, an embargo 
prevents her from sailing, and the cargo is sold 
at the port of shipment, the owner of the vessel can 
recover nothing in the way of freight from the 
shipper. 25 

Right to transship and forward. If the cargo in 
fact reaches the port of destination so that delivery 
can be made, whether by the boat named, or by an¬ 
other agency set in motion by the original carrier 
or by one standing m his place, freight is earned 26 
Thus, if the ship is disabled from completing her 
voyage, the master may earn full freight by trans¬ 
shipping and forwarding the goods 27 In such case 
if the master transships the cargo, he may charge 
the excess of the cost of transshipment over his 
freight to the owner of the goods, 28 but the owner 
of the goods cannot be held both for the whole 
freight originally contracted for and the freight 


paid on the transshipped goods, 29 and if there is no 
necessity for reshipment he cannot be held liable for 
the cost thereof 20 If the master declines or is 
unable either to repair or transship, he may be 
called on to deliver without payment of freight, 31 
but before a reasonable time has elapsed he cannot 
be required to deliver except on payment of full 
freight and waiver of delivery 32 

Where a shipment accepted with full knowledge 
as to its character becomes dangerous so that it 
has to be unloaded and transshipped at an inter¬ 
mediate port, the carrier is not entitled to the cost 
of transshipment and the expense of discharging 
it. 33 

Delivery . As a general rule, before any freight 
is earned the goods must be delivered as well as 
carried to the point of destination. 34 Thus, in the 


E Awad & Sons v. De La Rama 
SS Co, 53 NT S 2d 900, affirmed 
38 N.YS2d 897, 265 App Div. 913, 
appeal denied 39 NTS 2d 989, 265 
App.Div 990. 

Unpaid freiglit charges 

Where bills of lading drawn in ac¬ 
cordance with United States Carriage 
of Goods by Sea Act constituted con¬ 
tract of parties and determined their 
rights and obligations, steamship 
company which had loaded cargo for 
Philippine Islands and which was 
frustrated m voyage by outbreak of 
war was entitled to sue for and re¬ 
cover all freight charges unpaid—E 
A wad & Sons v. De La Rama SS. Co , 
supra. 

Instructions from shipper 

A steamship owner, requiring pre¬ 
payment of freight charges, had the 
right to continue loading goods there¬ 
on for shipment to Philippines after 
Japanese attack on Pearl Harbor and 
entry of United States into war, m 
absence of instructions from shipper 
to desist from such loading, so as to 
preclude shipper's recovery of such 
charges after abandonment of voy¬ 
age and unloading of cargo, even if 
loading was not completed until day 
after such attack—Tee Ka Chay v. 
De La Rama S. S. Co, 55 N.Y S 2d 
241. 

Continuance of loading 

(1) In determining whether car¬ 
rier’s agent arbitrarily continued 
loading of cargo on ship which was 
to sail for Philippine Islands after 
receiving news of the Pearl Harbor 
attack, court should not find that 
course pursued was blameworthy 
merely because results were unfortu¬ 
nate, the shipper having the right to 
demand of carrier after receiving 
news of the Pearl Harbor attack not 
infallibility, but exercise of a rea¬ 
soned judgment of the situation as it 
appeared at the moment having re¬ 


gard to rights of all concerned —De 
La Rama S. S Co. v Ellis, C C.A Cal, 
149 F.2d 61, certiorari denied 66 S. 
Ct. 23, 326 US 718, 90 L Ed 425. 

(2) A carrier which was in proc¬ 
ess of loading cargo destined for 
Philippine Islands had discretion to 
complete the loading without waiting 
future developments m absence of 
contrary instructions from shippers, 
notwithstanding carrier received 
news of the Pearl Harbor attack, 
since such attack did not constitute 
automatically a restraint on ship¬ 
ping—De La Rama S S Co v Ellis, 
supra. 

25. US—Kelly v Johnson, CCPa, 
14 F.Cas No 7,672, 3 Wash 45 

26. NY.- —Hughes v Sun Mut. Ins 
Co, 2 NE 901, 3 NE 71, 100 NY. 
58 

27. Hawaii—Jamon v Fox, 1 Ha¬ 
waii 271 

N Y —Bradhurst v. Columbian Ins. 
Co., 9 Johns 17. 

28. US —The Plow City, D C Pa., 23 
FSupp 548. 

58 C.J. p 502 note 52. 

29. Md—Hugg v. Baltimore, etc. 
Smelting, etc, Co, 35 Md 414, 6 
Am R 425 

Tenn.—Crawford v Williams, 1 
'Sneed 205, 60 Am D 146 

30. Md —Gaither v. Myrick, 9 Md 
118, 66 Am.D. 316 

58 C J p 502 note 54 

31. NY —Bradhurst v. Columbian 
Ins Co., 9 Johns. 17. 

32. N.Y—Hubbell v. Great Western 
Ins. Co, 74 IST.Y. 246. 

33. U S.—The Rangoon Maru, C C.A 
N.Y, 27 F.2d 722 

34. U S.—Alcoa S S Co. v U S., N 
Y., 70 S.Ct 190, 338 U.S. 421, 94 L 
Ed 225—James Richardson & Sons 
v. 158,200 Bushels of No, 1 North¬ 
ern Manitoba Wheat, CCA.N.Y., 90 
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F 2d 607—Toyo Kisen Kaisha v. W. 

R Grace & Co., CCA Cal., 53 F 2d 

740. 

58 CJ p 503 note 59. 

Notification, of consignee 

In absence of contract provision 
or custom to the contrary, ship, be¬ 
fore demanding agreed freight, must 
deliver goods on wharf at destina¬ 
tion, and notify consignees or own¬ 
ers—'Clifford v Merntt-Chapman & 
Scott Corporation, CCA Fla., 57 F.2d 
1021 . 

Storage of goods 

(1) If consignees or owners can¬ 
not be notified, or if agreed freight 
is unpaid, ship, on storage of goods 
at destination, has earned freight — 
Clifford v, Merntt-Chapman & Scott 
Corporation, supra. 

( 2 ) Ship's placing goods in stor¬ 
age at destination pending notice and 
delivery to consignee was not conver¬ 
sion forfeiting freight—Clifford v. 
Merntt-Chapman & Scott Corpora¬ 
tion, supra. 

Seizure of ship and cargo 

Seizure of ship and cargo under In 
rem libels, after cargo was stored 
at destination pending notice and 
delivery to consignees, did not de¬ 
stroy ship's right to freight where no 
liens on cargo beyond freight and 
storage existed.—Clifford v. Memtt- 
Chapman & Scott Corporation, supra. 

Shipment under government wn of 

( 1 ) Where first condition of gov¬ 
ernment standard form bill of lading 
for shipment of goods by water pro¬ 
vided for payment on presentation of 
bill properly accomplished, attached 
to freight voucher on authorized gov¬ 
ernment form, and second condition 
provided that bill was subject to con¬ 
ditions on usual forms provided by 
carrier unless otherwise specifically 
provided “hereon,” reference was to 
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absence of an agreement to the contrary, freight 
under an ordinary bill of lading is demandable only 
by the owner, master, or consignee of the ship when 
he is ready to deliver the goods in the like good or¬ 
der as they were when they were received on board 
the ship. 35 If a shipment under one bill of lading 
cannot be landed in the business hours of one day, 
the master can demand security for the payment of 
the entire freight or an arrangement for payment 
of the freight pro rata as the merchandise is 
landed, 36 but payment of the freight of the entire 
shipment cannot be demanded until all the mer¬ 
chandise has been landed and the consignee afforded 
an opportunity to examine his goods to see whether 
the obligations of the bill of lading have been ful¬ 
filled by the shipowner. 37 If, under a bill of lading 
calling for delivery alongside, the vessel arrives at 
the port of destination but sinks before a reasonable 
time for the consignee to take the goods off has 
elapsed, 38 or if the carrier delivers the goods to the 
wrong person, 39 no freight is earned. However, 
in the latter case, if the carrier regains possession of 
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the goods and tenders them to the proper person, 
the freight may be collected. 40 

Sale of cargo at destination . If a perishable car¬ 
go is sold at the port of destination by the master 
on the consignee’s refusal to receive it, the ship¬ 
owners may recover from the shippers the stipulated 
freight. 41 

Illegal contracts . A vessel which carries mer¬ 
chandise in violation of a statute prohibiting it 
from doing so earns no freight. 42 

b. Effect of Loss of, or Injury to, Goods 

The parties may so contract that freight is payable 
whether or not the cargo is lost or injured, or otherwise 
regulate the matter by contract, In which case the con¬ 
tract governs. In the absence of such a contract, if 
the goods are lost by a danger of navigation or peril of 
the sea, the carrier is not entitled to freight. 

The parties may so contract that freight is pay¬ 
able whether or not the cargo is lost or injured, 43 
or otherwise regulate the matter by contract, in 
which case the contract governs. 44 However, even 
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be made to government voucher form 
in determining whether government 
was to be held liable for freight on 
undelivered goods—Alcoa S S Co v. 
U. S, N.Y, 70 S Ct. 190, 338 U.S. 421, 
94 LEd. 225. 

(2) Where government standard 
form bill of lading was subject to 
conditions of forms used by ocean 
carrier unless otherwise specifically 
stated, and government bill provided 
for payment on presentation of bill 
properly accomplished attached to 
freight voucher prepared on author¬ 
ized government form which clearly 
stated that payment for transporta¬ 
tion charge would be made only for 
stores delivered at destination, terms 
of government bill were inconsistent 
with ocean earner's requirement for 
payment of full freight to destina¬ 
tion, goods or vessel lost or not lost, 
and government was not liable for 
freight charges on public goods lost 
at sea —Alcoa S. S. Co. v. U. S , su¬ 
pra 

(3) Where comptroller general, al¬ 
though allowing payment of freight 
under government form bill of lad¬ 
ing, which required signature of con¬ 
signee for delivery of goods shipped, 
when consignee m Philippines could 
not be found because of war condi¬ 
tions, warned carriers that question 
of recovery of freight for goods de¬ 
stroyed in shipment as result of ene¬ 
my action was still an open question, 
court in determining carrier’s right 
to recover freight charges for goods 
so lost was not required to give sub¬ 
stantial weight to administrative rul¬ 
ings—Alcoa S. S. Co. v U. S, C.A 
N.Y., 175 F.2d 661, affirmed 70 S Ct 
190, 338 US. 421, 94 LEd 225. 


(4) Condition contained in govern¬ 
ment form bill of lading under which 
goods were shipped, against prepay¬ 
ment of charges and against collec¬ 
tion of freight charges from con¬ 
signee, and instruction that con¬ 
signee’s certificate of delivery should 
be evidence on which settlement 
would be made established that the 
United States, as shipper, was as¬ 
serting its privilege under admiralty 
law of requiring performance of ear¬ 
ner’s duty to deliver shipment as a 
condition precedent to payment o± 
freightage —Alcoa S S. Co. v. U. S, 
CA.NY., 175 F.2d 661, affirmed 70 S. 
Ct. 190, 338 U.S 421, 94 LEd. 225 

35. U.S—Bnttan v. Barnaby, 21 
How. 527, 16 LEd 177 

58 C J p 503 note 60 

36. U.S —Brittan v Barnaby, supra. 

37. U.S —Brittan v Barnaby, supra. 

38. N.Y —McKee v Heckscher, 10 
Daly 393. 

39. Md.—Ferguson v. Cappeau, 6 
Harr & J 394. 

N'T.—Atlantic Nav. Co. v. Johnson, 
27 N.Y. Super. 475. 

40. Ga—Barnett v. Central Line of 
Boats, 51 Ga. 439 

41. U.S.—The Mana White, D C.Me, 
16 FCasXo 9,083, 1 Hask. 204. 

58 CJ. P 503 note 67. 

42. US —Petrel Guano Co. v. Jar 
nette, C.CN.C, 25 F. 675. 

58 C J. p 505 note 88. 

43. Cal —Transmarine Corporation 
v. R W Kinney Co, 11 P.2d 877, 
123 Cal App 411 

58 C.J. p 503 note 68. 

1068 


Provision for payment after arrival 

Where goods were shipped from 
foreign country to New York under a 
bill of lading providing that freight 
would be considered earned even, m 
case of shipwreck, etc., a clause 
stamped thereon requiring payment 
of transatlantic freight twenty-four 
hours after arrival of the vessel 
merely postponed the time of pay¬ 
ment, and did not discharge the ship¬ 
per or consignee from liability for 
freight, even though the vessel was 
lost at sea.—Otis Astoria Corp v. 
Brasileiro, 52 N.Y.S 2d 235. 

Percentage of freight payable on ar¬ 
rival 

A charter party making eighty per 
cent of the freight payable on arriv¬ 
al of boats at destination, “cargo lost 
or not lost/' precludes the cargo 
owners from recovering the cargo 
without paying eighty per cent of the 
freight, even though the shipowner, 
claiming a maritime lien therefor, re¬ 
fuses to provide security for the car¬ 
go owners’ claims for damages for 
delay in delivering the goods —James 
Richardson & Sons v. 158,200 Bushels 
of No 1 Northern Manitoba Wheat, 
C.CAN.Y., 90 F 2d 607. 

44. US —Taylor v. Insurance Co of 

North America, C C Mass., 6 F. 

410. 

58 C.J. p 503 note 69 

Oral contract as binding 

Oral agreement confirmed by let¬ 
ter malting freight payable on deliv¬ 
ery was contract of affreightment, 
precluding recovery of freight charg¬ 
es where cargo was lost at sea.— 
Toyo Kisen Kaisha v. W R. Grace 
& Co., C.OA.Cal., 53 F.2d ,740. 
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though the bill of lading calls for payment of freight 
“ship lost or not lost,” if the goods are so damaged 
by the carrier’s negligence that they cannot be de¬ 
livered in specie freight is not recoverable. 45 In 
the absence of such a contract, if the goods are lost 
by a danger of navigation or peril of the sea, the 
carrier is not entitled to freight. 46 Thus, where a 
voyage is broken up by an overwhelming calamity 
and the vessel is taken to an intermediate port by 
salvors, and a portion of her cargo is sold to pay 
salvage, the portion sold is to be treated as lost, and, 
no freight is recoverable for its carriage, 47 and the 
same rule applies on a proper jettison of part of the 
cargo. 48 So, also, where a vessel puts in at an in¬ 
termediate port in distress, and it is there found 
that a portion of the cargo has been rendered worth¬ 
less by perils of the sea, while the residue is not 
of sufficient value to warrant continuing the voyage, 
and such portion is therefore sold by the master and 
the voyage broken up, no claim for freight can be 
maintained by the shipowner; 49 and, similarly, 
where cargo is destroyed in specie by a peril of the 
sea, which causes the vessel to put into a port 
of distress, so that such cargo loses its original 
character at the port of distress, or where the dam¬ 
age to it is such that, if reshipped, a total destruc¬ 
tion of it in specie will be inevitable before it can 
arrive at its port of destination, the shipper is not 
liable for the freight 50 

Where, however, the cargo is carried to the port 
of destination, freight is earned even though at its 
arrival it is, by reason of sea damage, partially or 
utterly ruined and worthless, 51 and, where the loss 
of a portion of a cargo is caused by a “danger of 
navigation or peril of the sea,” the carrier is en¬ 
titled to freight on the portion of the cargo actually 
delivered, 62 and freight is payable, in the case of 
wreck, on each package landed, if equal in value 


to the freight 53 Generally, if the goods are lost, 
damaged, or destroyed either wholly or partially, 
otherwise than by a peril of the sea or a cause ex¬ 
cepted in the contract of affreightment, the car¬ 
rier is not entitled to freight. 54 However, if part 
performance is accepted or if the contract is by 
its terms or by implication divisible, the carrier is 
entitled to freight on the portion delivered, 55 but 
not on that which has been lost; 56 and in such case 
if the goods lost are of greater value than the 
freight of the remainder, the carrier cannot recover 
for the freight of those delivered, 57 but full freight 
may be recovered where, due to an intrinsic vice in 
the goods, there is a loss m quantity on the voy¬ 
age, 58 or the goods spoil. 6 ' 9 

Goods spoiled and sold at intermediate port . If 
goods destined for inland points are damaged on the 
dock at the end of the ocean voyage and such por¬ 
tion thereof as can be identified is sold with the con¬ 
sent and approval of the owners, such consent is m 
effect a voluntary acceptance of delivery at an inter¬ 
mediate port so that the carrier is entitled to pro 
rata freight thereon, 60 but freight cannot be re¬ 
covered on unidentified portions of the goods sold 61 
or for lost goods. 62 

§ 161. Amount and Rate 

a. In general 

b. Freight pro rata 

c. Quantity shipped and determination 

thereof 

a. In General 

The amount and rate of freight are generally provided 
for in the contract of carriage, in which case the con¬ 
tract governs In the absence of an express agreement 
as to the freight rate the owner of the vessel is entitled 
to reasonable freight. 

The amount and rate of freight are generally 


45. US.—The Willdommo, CCAN. 
J, 300 F. 5, affirmed 47 S Ct. 261, 
272 U.S. 718, 71 L. Ed 491. 

46. US.—The Cuba, PC Me., 6 F 
Cas.No.3,458, 3 Ware 260. 

58 C J. p 504 note 71. 

47. US.—The Nathaniel Hooper, C. 

C Mass , 17 F.Cas No 10,032, 3 

Sumn. 542. 

48. U S.—Christie v. Davis Coal, 
etc., Co, DC NT, 95 F 837, af¬ 
firmed 110 F. 1006, 49 CC.A. 170— 
The Cuba, D C Me , 6 F Cas No 3,- 
458, 3 Ware 260. 

49. U S —The Ann D Richardson, 
D.C.N.Y., 1 F.Cas No.410, Abb.Adm. 
499, affirmed, C.C, 1 F.Cas.No 411, 
1 Blatchf. 358 note. 

58 C.J. p 504 note 74. 

50. U.S.—Ridyard v. Phillips, C.ON. 


T, 20 F Cas No.11,820, 4 Blatchf 
443. 

51. U S —Carao v. Guimaraes, D.C 
Pa, 10 F 783 

58 C J. P 504 note 76 

52. US—The Collenberg, NT., 1 
Black 170, 17 L Ed 89 

58 C.J p 504 note 77 

53. US—Smith v Welsh, DC Pa, 
22 F Cas No 13,126. 

54. US —British, etc , Mar. Ins. Co 
v. Southern Pac Co., D C.N Y., 55 
F. 82, affirmed 72 F 285, 18 C.C A 
561. 

58 C.J. p 504 note 79 

55 . N.T.—New York Cent, etc., R 
Co. v. Standard Oil Co, 87 N.Y. 
486—Hmsdell v. Weed, 5 Den 172. 

56. N.H.—Harris v. Rand, 4 N H 
259, 555, 17 Am D. 421. 
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NY.—-New York Cent, etc, R Co. v. 
Standard Oil Co, 87 NY. 486. 

57. Ala—Waring- v. Morse, 7 Ala. 
343 

58 C J p 504 note 82. 

58. U S —Steelman v. Taylor, D C 
Mass, 22 FCas.No 13,349, 3 Ware 
52. 

N.Y.—Griswold v. New York Ins Co , 
3 Johns. 321, 3 AmD. 490. 

59. U S —Seaman r. Adler, C C.La., 
37 F. 268 

58 C.J P 504 note 84. 

60. Wash.—Northern Fac R. Co. v. 
Johnson, 188 p. 30, 110 Wash. 86 

61. Wash.—Northern Pac. R Co. v 
Johnson, supra. 

58 C.J. p 505 note 86. 

62. Wash.—Northern Pac. R, Co. v. 
Johnson, supra. 
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provided for in the contract of carriage, in which 
case the contract governs. 63 Thus, a shipper who, 
without any knowledge of the charter, contracts 
with a charterer for shipment of a cargo at a speci¬ 
fied freight rate is not liable for freight in ac¬ 
cordance with the terms of the charter, but the ex¬ 
tent of his liability is determined by his own con¬ 
tract with the charterer. 64 In the absence of an 
express agreement as to the freight rate the own¬ 
er of the vessel is entitled only to reasonable 
freight, 65 and it has been held that, m the absence 
of a contract, where goods are incorrectly declared, 
the carrier is entitled to the rate which would have 
been due had the shipper truthfully declared his 
goods. 66 If the goods are carried on deck when 
the contract called for them to be carried under 
deck the carrier is entitled only to deck freight. 67 
In the absence of a special handling charge, the 
freight rate covers the stevedoring charge. 68 Where 
the cargo owner takes the cargo from a vessel be¬ 
fore the completion of her voyage, under circum¬ 
stances which do not entitle her to exemplary dam¬ 
ages, she can recover only such damages as will 
compensate her for the net injury suffered, and 
from the estimated net freight she would have 


earned is to be deducted the net amount she earned, 
or should reasonably have earned, during the time 
it would have taken her to complete the voyage. 69 

Interest. The shipowner has been held entitled to 
interest on freight charges from the date of the 
completion of the unloading of the cargo. 70 

Dead freight. Whether or not dead freight is 
payable depends on the terms of the contract of 
affreightment 71 Dead freight may be recovered on 
cargo not furnished but contracted for, where the 
vessel is ordered into her berth by the agent of 
the shipper at a time when a full cargo is not avail¬ 
able, and when she cannot wait therein for the rest 
of her cargo or return for more, 72 but the owners 
of a vessel cannot recover dead freight from a 
shipper because of his failure to load the full 
quantity contracted to be carried where there were 
no facilities for weighing the cargo, and the shipper 
accepted the estimate of the master that the full 
quantity had been loaded, 73 or where the failure of 
the shipper to ship the full quantity was caused by 
the action of the captain. 74 

Freight short-shipped. In an action to recover 
for freight short-shipped defendant may not com- 


63. U.S—North German Lloyd v 
Eltmg, CCANT., 96 F.2d 48 
58 CJ. p 505 note 92. 

Essential part of contract 

Undertaking- to charge only agreed 
freight is essential part of affreight¬ 
ment contract—Krauss Bros. Lum¬ 
ber Co. v. Dimon S. S. Corporation, 
Wash., 54 SCt. 105, 290 US 117, 78 
LEd 216. 

Freight fixed by reference to lower 
rate of competitors 
Steamship owner's demand for 
payment of freight at contract rate 
was held unauthorized, m view of 
provision for application of lower 
rate charged by another carrier mov¬ 
ing similar cargo, even though nei¬ 
ther party knew of such fact at time 
of demand —The Pacific Cedar, CCA. 
Wash, 61 F 2d 187, reversed on other 
grounds 54 S.Ct. 105, 290 U.S. 117, 78 
LEd 216. 

Agreement as to incorrect declaration 
of cargo 

An agreement between shipper and 
earner for double the regular ocean 
freight rate on goods, which have 
been incorrectly declared, was not in¬ 
valid as a penalty rather than an 
agreed charge for service.—North 
German Lloyd v Eltmg, C.C.ANY, 
96 F.2d 48. 

Standard fixed in contract 
Where the through bills of lading 
given to plaintiff covering merchan¬ 
dise purchased by plaintiff for trans¬ 
portation to New York fixed the com¬ 


putation of freight charges on 
weight, plaintiff was not liable for 
additional freight charges recomput¬ 
ed by connecting carrier on a cubic 
foot instead of a weight basis — 
Kachurm v. American Iraq Shipping 
Co, 61 NYS2d 414, 187 Misc 178 
Carrier’s agreements held not appli¬ 
cable 

Carrier’s agreements with respect 
to rates were not applicable to ship¬ 
ments under contracts entered into 
at time agreements were not m force 
—Ambler v. Bloedel Donovan Lumber 
Mills, CCA Wash, 68 F.2d 268. 
Notation of rate on "bill of lading 
Notation of rate on bill of lading 
is not conclusive, since bill of lading 
is not contract, but, at best, only ev¬ 
idence thereof, and any irreconcilable 
repugnancy between prior written 
contract and bills of lading must be 
resolved m favor of former, and 
where a shipping contract is attest¬ 
ed by letter of confirmation showing 
agreed rate, the rate shown on bill 
of lading, contrary thereto, is not 
controlling—Ambler v Bloedel Don¬ 
ovan Lumber Mills, supra. 

64. US—Vane v. Wood, DC.NY, 
231 F. 353. 

65. U.S.—Olliphant v. Florida East 
Coast Car Ferry Co, D C Fla., 4 F. 
Supp. 288. 

58 C J P 505 note 94. 

Statutory regulation of rates see su¬ 
pra § 103. 

66 . U.S —North German Lloyd v 
Eltmg, CCA.NY., 96 F.2d 48 
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67. US—The Water Witch, Q G N, 
Y, 4 FCas.No 1,971, afflrpae^ % 
Black 494, 17 L Ed 155=V<ernard 
v. Hudson, C.C.Mass, 28 F.Cas No 
16,921, 3 Sumn. 405 

68 . U S —Sun-Maid Raisin Growers 
Ass'n v. U S, DC.Cal, 33 FSJupp 
959, affirmed, CCA, 61 SCt 830, 
312 US. 667, 85 LEd 1111, rehear¬ 
ing denied 61 SCt 940, 312 US, 
598, 85 LEd 1551 

69. U S —The Eliza Lines, C C 
Mass, 102 F. 184, affirmed 114 F. 
307, 52 CCA. 195, reheard 132 F, 
242, 65 CCA 538, and reversed oi^ 
other grounds 26 S Ct §, 199 U S. 
119, 50 LEd. 115. 

70. U S —Richardson y Jenkins S. S. 
•Co, C.C A Mich , 44 F 2d 759, cer¬ 
tiorari denied James Richardson & 
Sons v. Jenkins S S Co , 51 SCt, 
345, 283 U S 821, 75 L.Ed. 1436. 

71. Wis —Warehouse* etc, Supply 
Co. v Galvin, 7i N.W. 804, 96 Wis, 
523, 65 Am SR 57. 

58 C.J. p 506 note 7. 

72. U.S.—:New York, etc, Mail S&. 
Co. v Guayaquil, $tc, R Co , qkC A 
N.Y, 270 F. 200, certiorari dis¬ 
missed 42 %Ct. 51, 25/7, V $42, 66 
L.Ed 412 

58 C J p 5()6 npte 8? 

73. U.S —^arber v. Y-lastq, D,C.N Y., 
104 F. ^01. 

74. N Y-T-CUan^cy y. Dutton, 113 N. 
Y.S. 124, 129, App.DiY. 23. 
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plain that plaintiff shipped certain goods on another 
vessel where such goods were of such a character 
that they would have interfered with the finishing of 
the loading of the vessel at another port . 75 

Advance freight as affected by change of owner¬ 
ship. A purchaser of a ship m an admiralty suit 
who, without any new agreement or the issuance 
of a new bill of lading, orders the ship to proceed 
with a cargo already loaded is entitled only to the 
freight due after advances credited on the bill of 
lading have been deducted . 76 

Delay as affecting rate . Where diligent effort is 
made to deliver the cargo before the final close of 
navigation but without fault the ship becomes ice¬ 
bound so that delivery is delayed from fall until 
spring the carrier is entitled to a specified freight 
rate, higher than usual, which was agreed on un¬ 
der the expectation that prompt delivery of the car¬ 
go at its destination was not improbable . 77 Where 
a bill of lading provides for an increase in freight 
for a delay caused by any government by reason of 
suspected contraband, destination, ownership, or 
consignment, where libelant's vessels are delayed by 
government officials, the libelant is entitled to be 
paid for delay directly resulting therefrom . 78 

h. Freight Pro Rata 

If a carrier under an entire contract of affreightment 
refuses to transport all of the goods contracted to be 
carried, it is, nevertheless, entitled to recover freight pro 
rata according to the proportion of goods carried. If a 
cargo is voluntarily accepted by the owner or his agent at 
any port other than the place of destination, freight pro 
rata is due in proportion to the voyage actually per¬ 
formed. 

If a carrier under an entire contract of affreight¬ 
ment refuses to transport all of the goods contracted 
to be carried, it is, nevertheless, entitled to recover 
freight pro rata according to the proportion of 
goods carried . 79 At common law, however, unless 


the consignee voluntarily accepts a less portion, if 
the contract of affreightment is an entirety the en¬ 
tire shipment must be delivered before any freight 
is earned 80 In either case if the consignee volun¬ 
tarily accepts a portion of the shipment, freight pro 
rata is due 81 However, m the case of a general 
ship, or one chartered for freight to be paid ac¬ 
cording to the quantity of goods, freight is due for 
what the ship delivers . 82 

Pro rata itinens If a cargo is voluntarily ac¬ 
cepted by the owner or his agent at any port other 
than the place of destination, freight pro rata is 
due in proportion to the voyage actually per¬ 
formed 83 Conversely, freight pro rata ltmeris is 
not due, unless the owner of the cargo voluntarily 
agrees to receive it at a place short of its ultimate 
destination . 84 What amounts to voluntary accept¬ 
ance depends largely on the facts and circumstances 
of each particular case , 85 and may be inferred from 
the shipper's or consignee’s actions , 86 it being es¬ 
sential m order to sustain a claim for pro rata 
freight that there be such a voluntary acceptance 
of the goods by their owner at an intermediate port 
as to raise a fair inference that further carriage 
of the goods v T as dispensed with . 87 It has been held 
that the election to receive the goods at an inter¬ 
mediate port can be made only when the master 
is able and willing to transport them to their port of 
destination . 88 The taking possession because of 
necessity to save the property from destruction , 89 
or m consequence of the carrier's refusal to con¬ 
tinue the voyage , 90 or the acceptance of the pro¬ 
ceeds of goods sold at an intermediate port , 91 is not 
such an acceptance as to entitle the carrier to 
freight pro rata itmens. The danger of shipment or 
its commercial inexpediency is not sufficient to ren¬ 
der the shipper liable for freight pro rata itmeris 
on damaged goods where he refuses to dispense with 
further carriage . 92 However, it has been held that 


75. U S —Walker-Ross v. Dodwell, 
DCWash, 297 F 257. 

76. U S.—Chadwick v. Five Hundred 
and Seventy-Six Granite Blocks, D 
C.N.Y, 178 F. 140. 

77. TJ S —Grammer SS Co v. Rich¬ 
ardson, D C N.Y., 37 F 2d 366, af¬ 
firmed, C C.A , Grammer S S. Cor¬ 
poration v James Richardson & 
Sons, 47 F.2d 186. 

78. TJ S —American Transp Co v 
•Swift & Co, DC.N.Y., 53 F.2d 265. 

79. TJ.S—Edward Hines Lumber Co. 
v. Chamberlain, HI., 118 F. 716, 55 
C.CA, 236. 

£0. N.Y—Western Transp. Co. v. 
Hoyt, 69 N.Y 230, 25 Am.R. 175. 

31. NY.—Hmsdell v. Weed, 5 Hen 

172 . 


82. La—Vance v. Clark, 1 La. 324 

83. US—The Louise, DCMd, 58 F. 
Supp. 445 

58 C J. p 506 note 19. 

84. U S —Clifford v Merntt-Chap- 
man & Scott Corporation, C.C A 
Fla, 57 F 2d 1021—Linea Sud- 
Amencana v 7,295 40 Tons of Lin¬ 
seed, DCNY, 29 F Supp. 210, af¬ 
firmed, C C.A, 108 F 2d 755, certio¬ 
rari denied 60 S 'Ct. 615, 309 TJ.S 
672, 84 LEd 1018. 

58 CJ p 507 note 20. 

85. Wash.—Northern Pac R. Co. v. 
Johnson, 188 P. 30, 110 Wash 86. 

58 C.J p 507 note 21. 

86. Pa.—Gray v. Wain, 2 Sergr & R. 
229, 7 AmH. 642 

87. U.S—Merchants’, etc., Transp. 
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Co. v. Seven Hundred and One 
Bales of Cotton, DC.Pa, 216 F 
237 

58 C J p 507 note 23. 

88. NY—Atlantic Mut. Ins. Co v. 
Bird, 15 N.Y.Super. 195. 

89. NY.—Western Transp. Co. v 
Hoyt, 69 N Y 230, 25 Am R. 175 

58 CJ P 508 note 25. 

90. NY .—Western Transp. Co. v. 
Hoyt, supra. 

91. Conn.—Escopimche v. Stewart, 
2 Conn 391. 

58 CJ. p 508 note 27. 

92. U.S —Merchants', etc, Transp 
Co v. Seven Hundred and One 
Bales of Cotton, DC Pa., 216 F 
237. 
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when goods, shipped for long distances under 
through bills of lading which recognize several dis¬ 
tinct carriers and states of transportation, are dam¬ 
aged at one of the recognized points of transship¬ 
ment, so that their further shipment becomes im¬ 
practicable and an immediate sale is necessary for 
the interests of all concerned, the carrier which has 
performed the last stage of the carriage and ad¬ 
vanced the freights of preceding carriers is entitled 
to a pro rata freight . 93 If the cargo is lost on the 
voyage the shipper is not liable for freight for that 
portion of the voyage which it was carried . 94 

c. Quantity Shipped and Determination Thereof 

Freight is payable only on as much of a cargo as is 
delivered, and there is an equitable presumption that such 
is the contract of the parties, to overcome which an in¬ 
tent to the contrary must be expressed with certainty. 
Statements in the bill of lading with respect to the 
weight or quantity of the goods, although prima facie 
correct, are not necessarily conclusive on a question of 
freight unless expressly made so by the parties. 

As a general principle, freight is payable only on 
as much of a cargo as is delivered , 95 and there is 
an equitable presumption that such is the contract 
of the parties, to overcome which an intent to the 
contrary must be expressed with reasonable clear¬ 
ness and certainty . 96 If the agreement is for an 
amount to be determined by the quantity or weight 
of the goods, the amount of charge will be deter¬ 
mined by the quantity received and delivered . 97 
Where the ship is entitled to freight only on the 
weight delivered, whenever weighing is necessary 
in order to compute freight charges, the ship is 
bound to weigh the cargo 98 and where the evidence 


shows that the cargo as received was all delivered 
at the port of destination, the official weight at that 
place is conclusive of the extent of the carrier’s 
right to freight 99 A shipowner in addition to his 
claim for damages for delay caused by loading the 
ship m excess of the amount called for by the 
contract may not recover freight for the transporta¬ 
tion of the additional weight . 1 If the parties agree 
in their contract to a freight rate with a guaranteed 
maximum weight per freight unit or with a guar¬ 
anteed minimum weight per cubic content, the ship¬ 
per must pay for the excess weight or for deficiency 
m weight, if the ship loses cargo space because 
thereof . 2 

Statement in bill of lading or invoice Statements 
in the bill of lading with respect to the weight or 
quantity of the goods, although prima facie cor¬ 
rect , 3 are not necessarily conclusive on a question of 
freight unless expressly made so by the parties , 4 
nor are statements in the invoice and entry 5 or in 
a due bill given for freight . 6 

Cotton shipments . Under a contract of affreight¬ 
ment of cotton of a specified density, if cotton of 
less density is shipped the shipowner is entitled to 
freight on the additional space occupied at the rate 
which, under the contract, that space would have 
earned carrying cotton of the specified density . 7 In 
measuring the bales to determine whether the cotton 
is of the density guaranteed in the contract it has 
been held proper to measure around the bulge of the 
cotton as that measurement shows the cubic space 
needed for shipment 8 Under a contract exclusively 
for the shipment of cotton and not for space or 


93. US—The Scow No. 190, DC. 
McL, 88 F. 320. 

94. U.S —Mitsui v. St. Paul F & M. 
Ins. Co, Cal., 202 F. 26, 120 CC.A 
280, certiorari denied 34 SCt. 321, 
231 US 749, 58 L Ed 465. 

58 CJ. p 508 note 30. 

95. U S —Christie v. Davis Coal, 
etc, Co., DCNY., 95 F 837, af¬ 
firmed 110 F. 1006, 49 CC.A. 170 

58 C J p 508 note 31. 

96. U S —Christie v. Davis Coal, 
etc, Co, supra. 

97. US—The Andover, CCNI, 1 
F Cas No 366, 3 Blatchf. 303. 

58 'C.J p 508 note 33 

98. U S —Nine Thousand Six Hun¬ 
dred and Eighty-One Dry Ox Hides, 
DCNY, 18 F Cas No 10,273, 6 Ben 
199 

99. U S.—Cafiero v. Welsh, C.C Pa, 
4 FCas.No 2,286, 8 Phila 130 

1. 'US.—Shaw v. Folsom, DCN.Y, 
38 F. 356. 

2 . U.S.—Compania De Navegacion 


Transmar, S A, v. Georgia Hard¬ 
wood Dumber Co, DCGa, 48 F. 
Supp. 402, reversed on other 
grounds, C C.A., 141 F.2d 652, af¬ 
firmed 65 SCt. 293, 323 U.S. 334, 89 
L.Ed. 280. 

Trouble and expense of weighing 

In absence of custom, party want¬ 
ing to ascertain quantity of article 
shipped must incur trouble and ex¬ 
pense of weighing—Compania De 
Navegacion Transmar, S. A, v Geor¬ 
gia Hardwood Lumber Co, supra. 

Weight on board ship 

The weight of cargo on board ship, 
and not the weight on board railroad 
cars, controls the amount owed for 
ship freight—Compania De Navega¬ 
cion Transmar, S A, v. Georgia 
Hardwood Lumber Co, supra. 

3. Mass —Shepherd v. Naylor, 5 
Gray 591 

58 C J. p 508 note 39. 

4. US —James v Standard Oil Co, 
NY, 191 F 827, 112 CCA 341. 

58 CJ. P 508 note 40. 
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Waiver 

Insertion of the words “10 tons” m 
through bill of lading issued by the 
master of ship transporting cargo 
under legend “weight or measure¬ 
ment’' was not an irrevocable waiver 
on the part of seller and carriers not 
thereafter to measure the merchan¬ 
dise by cubic content—Kachurin v. 
Barr, 71 N.Y S 2d 629, 272 App Div. 
391, appeal denied 75 NYS2d 281, 
272 AppDiv 1048, affirmed 79 N.E 2d 
736, 297 NY 889. 

5. U.S.—Nine Thousand Six Hun¬ 
dred and Eighty-One Dry Ox Hides, 
D.CN.Y, 18 F.Cas No 10,273, 6 Ben. 
199. 

6. La—Cushing v. Jacobs, 24 La. 
Ann. 463 

58 C.J. p 509 note 42. 

7. Tex—Elder v. Weld-Neville Cot¬ 
ton Co , Com.App, 231 S.W. 102. 

58 CJ p 509 note 43. 

8. U.S—Barber SS Lines v. N. P. 
Sloan Co., C.C ANY, 274 F. 365. 
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room in the ship the shipper is not entitled to the 
profits made by the shipowner when he recom¬ 
pressed the cotton to save space which he used in 
carrying other goods . 9 

Meaning of “ton” Contracts to carry dead¬ 
weight tons generally give the carrier the option to 
collect freight by weight or measurement in order 
to cover large but light packages , 10 and when the 
word “ton” is used alone a dead-weight ton is 
meant and in foreign trade long tons of two thou¬ 
sand two hundred and forty pounds 11 

§ 162. Expenses 

The carrier is entitled to be compensated for ex¬ 
penses incurred m the performance of its contract of 
affreightment when such expenses are necessary or re¬ 
quested by the shipper or consignee. 

The carrier is entitled to be compensated for serv¬ 
ices performed or expenses incurred outside of 
those required in the performance of its contract 
of affreightment when such services or expenses 
are requested by the shipper or consignee 12 or are 
rendered necessary by the facts of the case , 13 but 
it is not entitled to recover for expenses unneces¬ 
sarily incurred . 14 A steamship company which, 
under the bill of lading, performed its whole duty to 
the shipper by delivering the goods on a pier or to 
a lighter is under no obligation to furnish free 
wharfage to the consignee for lightering the goods 
from the pier or vessel . 15 


§ 163. Deductions and Offsets 

The person liable for freight may offset against the 
carrier's claim damages for which the carrier is liable. 

As against a carrier’s claim for freight the person 
liable therefor may offset damages for which the 
carrier is liable . 16 Thus, he may offset claims which 
! he may have for damage to , 17 or loss of , 18 the 
1 goods carried, and where the loss exceeds the freight 
| the carrier’s right to freight is defeated 19 In 
' order to sustain the offset the damage must be clear¬ 
ly shown , 20 must be a valid claim against the 
carrier , 21 the demands must be mutual , 22 and in 
order to be recouped 23 or counterclaimed 24 must 
have arisen out of the contract or transaction sued 
on or be connected with the subject of the action 
If the cargo owner is allowed as damages against 
the vessel the full value of the cargo at the port 
of delivery he is not entitled to a reduction m 
freight because of the loss of cargo . 25 

The owners of the cargo cannot split up their de¬ 
mand for loss and damage and apply part of it as 
an offset to the freight , 26 and, thus, a libelant who 
insists on recovering damages to a cargo in an 
independent suit cannot apply any portion of them 
by way of abatement in a suit for the recovery of 
freight, although he has set up, m his answer to the 
latter suit, such damages by way of abatement . 27 A 
consignee who relies on the statement m the bill 
of lading as to the amount of goods may offset as 
against the freight the loss suffered by the failure of 
the carrier to deliver the quantity stated , 28 but if 
the consignee did not suffer any loss by reason of 


9. Tex.—Perry v. Langbehn, 252 S. 
W. 472, 113 Tex 72 

58 C.J. p 509 note 45. 

10. U S —Herr v Tweedie Trading 
Co., NY, 181 F 483, 104 C C A 231, 
certiorari denied 31 S Ct. 227, 218 
U.S 679, 54 LEd 1207. 

11. U S —Herr v Tweedie Trading 
Co, supra. 

58 CJ p 509 note 47. 

12. TJ.S—The Terne, DC NT., 1 P 
Supp. 537. 

58 CJ. p 509 note 48. 

13. XT S —The Catenna Gerolimlch, 
DCN.Y., 43 F.2d 248, affirmed, C. 
C.A., 54 F.2d 1080. 

58 C.J. p 509 note 49. 

14. N.T.—Gottesman v. Furness, 188 
N.TS. 377, 196 App Div 961, af¬ 
firmed 135 N.E. 963, 233 N.T. 669. 

58 C.J. p 509 note 50. 

15. TJ.S —Beard v. Marine Lighter¬ 
age Corp., D.CNY., 296 F. 146 

16. TJ.S.—Munson S. S. Line v. Ros¬ 
enthal, 9.C.NT, 6 F.Supp. 874. 

58 C.J. p 509 note 53. 

80 C.J.S.—68 


Additional transportation charges 

Where carrier with notice that coal 
cargoes were available for loading 
failed to supply additional barges as 
required by shipping contract, ship¬ 
per was justified m making the ship¬ 
ments by rail and could set off addi¬ 
tional transportation charges against 
carrier’s claim for transportation.— 
Eastern Transp. Co. v. Blue Ridge 
Coal Corp., DC NT, 53 FSupp. 507, 
affirmed, CCA., 159 F.2d 642. 

17. TJ S.—Munson S S Line v. Ros¬ 
enthal, DCNT, 6 FSupp. 374. 

58 C J. p 510 note 54. 

18. N T.—Hmsdell v. Weed, 5 Den 
172. 

58 C J. P 510 note 55. 

19. TJ S —Bradstreet v Heran, C.C. 
N.T., 3 F.Cas No.l,792a, 2 Blatchf 
116. 

58 C J. p 510 note 56. 

20. U S.—Brouty v Five Thousand 

Two Hundred and Fifty-Six Bun¬ 
dles of Elm Staves, D C-N Y., 21 F- 
590, affirmed, C C., 23 F. 106. , 

N.T.—Nye v. Ayres, 1 E D Smith 532.' 
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21. US—Costello v. 734,700 Laths, 
etc, DCNY, 44 F 105 

58 C J. p 510 note 59. 

22. U S —Sumner v. Walker, D.C N. 
T, 30 F 261 

58 C J. p 510 note 60. 

23. Mass.—Ryder v. Hall, 7 Allen 
456—Sears v Wingate, 3 Allen 103. 

24. US—The Tourist, D.CNY, 16 
F.2d 154, affirmed, CC.A., Seaboard 
Forwarding Co. v Freights on Four 
Cargoes of Flaxseed, 25 F.2d 1021 
and Spencer Kellogg & Sons v. 
Tourist, 25 F.2d 1022. 

58 C J P 510 note 62 

25. U S —Carolina Portland Cement 
Co. v. Anderson, Ga., 186 F 145, 
108 C.C.A. 257 

26. US—The Ethel, D.CN.T., 8 F. 
Cas.No 4,540, 5 Ben 154. 

27. U S.—Brower v. The Water 
Witch, C.CN.Y., 4 FCas No 1,971, 
19 How.Pr 241, affirmed 1 Black 
494, 17 L Ed. 155 

28. U.S,—Relyea v New Haven 
Rolling-Mill Co, D.C Conn., 75 F- 
420. 

58 C.J. p 511 note 66. 
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the erroneous statement in the bill of lading, the 
value of a deficiency between the amount delivered 
by the carrier and that receipted for m the bill of 
lading may not be deducted from the freight, pro¬ 
vided the carrier can show an error in the bill and 
that he delivered all the cargo that he actually re¬ 
ceived . 29 When a bill of lading recites a shipment 
in bulk as so many tons, at so much freight per 
ton, it will be construed as a contract for carriage 
m bulk, and the freight is not subject to reduction 
because the cargo when delivered does not weigh 
out the quantity stated 30 A vessel chartered to 
carry forward part of the cargo of another vessel 
from a port into which the latter had put m distress 
is entitled to her freight without deductions for 
advances made by the charterers of such other ves¬ 
sel secured by a bottomry note, which also as¬ 
signed the freight to pay such advances . 31 

§ 164. Payment and Tender 

If the b’H of lading is silent as to the time for pay¬ 
ment of freight, the law implies that it is to be paid on 
delivery of the goods at the port of discharge. A tender 
of the freight at the port of discharge relieves the shipper 
or consignee from liability for costs or expenses subse¬ 
quent thereto. 

If the bill of lading is silent as to the time for 
payment of freight, the law implies that it is to 
be paid on delivery of the goods at the port of dis¬ 
charge . 32 Payment of freight cannot be demanded 
before the consignee has had opportunity to ex¬ 
amine the goods , 33 and, although the holder of the 


bill of lading cannot require delivery of the cargo 
without paying freight, he may require it to be 
discharged so that it can be inspected by him , 34 but 
he cannot require that he be allowed to transport 
it to his own warehouse and there inspect it before 
payment of freight 35 Under a government form 
bill of lading which provides that prepayment of 
charges shall m no case be demanded by the car¬ 
rier, payment m advance is prohibited but accrual 
of the freight charge obligation in advance of de¬ 
livery is not forbidden 36 

In the absence of agreement to the contrary 
freight is payable m cash; but the parties may 
regulate the matter between themselves and arrange 
for another medium of payment, such as commercial 
paper , 37 in which case, however, if the paper is 
dishonored on maturity the payer is not discharged 
from his original liability . 38 The acceptance of due 
bills for freight charges has been held not to amount 
to an extinguishment of the debt for the freight 
charges or operate as a payment thereof, the carrier 
having the right to stand on the original contract 
and seek its remedy m the form in which it orig¬ 
inally existed as fully as if the due bills have never 
been received 39 

A tender of the freight at the port of discharge 
relieves the shipper or consignee from liability 
for costs or expenses subsequent thereto , 40 to which 
a refusal to pay would subject him ; 41 but the mas¬ 
ter, on a tender of freight at the ship, may take a 
reasonable time to ascertain the correct amount 


29 . U S.—James v Standard Oil Co , 
N.Y., 191 F. 827, 112 C.CA 341 

58 C.J p 511 note 67 

30. U S.—Planters’ Fertilizer Mfg. 
Co v. Elder, La, 101 F 1001, 42 C. 
CA. 130 

31. U S.—Berry v. Grace, D.C.N Y., 
62 F. 607. 

32. US—British, etc, Mar. Ins. Co. 
v Southern Pac. Co., NY, 72 F. 
285, 18 C.C A 561 

Puerto Rico.—H. T Hansen v Nine 
Hundred and Ninety-Eight Tons of 
Coal, 6 Puerto Rico Fed. 394. 

33. U S.— Bnttan v Baraaby, Cal., 
21 How 527, 16 L Ed. 177. 

58 C.J. p 511 note 71. 

34. US—The Eddy, SC., 5 Wall. 
481, 18 LEd. 486 

58 C J. p 511 note 72. 

35. U S —The Eddy, supra. 

36. U.S.—Alcoa S S Co. v U. S, 
N.Y, 70 SCt. 190, 328 US. 421, 94 
L Ed. 225. 

Payment of hill “properly accom¬ 
plished” 

Under condition of government 
standard form bill of lading for ship¬ 


ment of goods by water which pro¬ 
vided payment would be made on 
presentation of bill “properly accom¬ 
plished” attached to freight voucher 
on authorized government form, and 
which contained instructions indicat¬ 
ing that evidence on which carrier 
could rely for payment was the sur¬ 
rendered bill accompanied by a cer¬ 
tificate of delivery, signed on receipt 
of shipment, with the receipt subject 
to loss or damage report, bill could 
not be “properly accomplished” with¬ 
out receipt of goods by consignee for 
purposes of payment of freight to 
carrier—Alcoa S S Co. v. U. S., su¬ 
pra. 

Exclusion of usual prepayment 
clause of carrier 

Where United States Government 
form bill of lading, under which 
goods were shipped, recited that bill 
was subject to same conditions gov¬ 
erning commercial shipments made 
on usual form bill of lading provided 
by earner unless “otherwise specif¬ 
ically provided,” the further recita¬ 
tion in government form bill against 
prepayment of charges and against 
collection thereof from consignee and 
instruction that consignee's certifi¬ 
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cate of delivery should constitute ev¬ 
idence on which settlement would be 
made were an “other specific provi¬ 
sion” which excluded application of 
clause in carrier’s usual bill of lading 
providing for prepayment of freight 
charges —Alcoa S S Co. v. U. S, C A 
NY, 175 F 2d 661, affirmed 70 3 Ct 
190, 338 U.S. 421, 94 LEd. 225. 

37. U S —The Bird of Paradise, Cal, 
5 Wall. 545, 18 LEd. 662 

58 C J. p 511 note 74. 

38. Conn.—Bacon v Westervelt, 29 
Conn 591 

N J—Grant v. Wood, 21 N J.Law 292, 
47 AmD 162. 

39. N.Y.—E. Awad & Sons v De La 
Rama SS. Co., 53 NYS 2d 900, af¬ 
firmed 38 NYS 2d 897, 265 App 
Div. 913, appeal denied 39 NYS 2d 
989, 265 AppDiv. 990. 

40. U S.—Dedekam v Vose, D.C.N 
Y, 7 F.Cas No.3,732, affirmed, C.C., 
7 F.CaaNo 3,729, 3 Blatchf. 44. 

58 C.J. p 511 note 76. 

41. U.S.—Bnttan v. The Alboni, D.C. 
Cal., 4 F Cas No 1,902, reversed on 
other grounds 21 How. 527, 16 L. 
Ed 177. 
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from the consignees of the ship, but cannot in the 
meantime order the goods to be stored at the ex¬ 
pense of the owner. 42 

§ 165. -Persons Liable 

Liability for freight is primarily on the person who 
makes the contract. A consignee of cargo and holder of 
the bill of lading, who receives the cargo from the ves¬ 
sel, is liable for the freight 

Liability for freight is primarily on the person 
who makes the contract. 4 3 Thus, a shipper who is 
the owner of the goods sent by a general ship is lia¬ 
ble for the freight at all events, independent of the 
bill of lading. 44 Delivery to the consignee without 
payment of freight of goods shipped under a bill 
of lading engaging the master to deliver the goods 
to the consignees ‘*he or they paying freight” does 
not discharge the shipper from his liability for the 
freight 45 A consignee of cargo and holder of the 
bill of lading, who receives the cargo from the ves¬ 
sel, is, in the absence of a different understanding, 
liable for freight, 45 although but an agent to sell, 47 
as is also the assignee of the bill of lading, who re¬ 
ceived the goods, 48 unless the assignor is bound 
by charter party to pay it 49 or unless the assignee 
had bound himself by an express agreement to pay 
it as surety for the assignor. 50 An implied under¬ 
taking by one who receives the goods to pay the 
freight may be inferred from the mere receipt, al¬ 
though he has not presented any bill of lading or 


asked for delivery, if the course of business be¬ 
tween the parties on previous occasions has been 
for him to receive goods consigned to him and pay 
the freight on them. 51 Where goods are delivered 
to persons who are neither assignees of the bills of 
lading nor owners of the cargo until after delivery, 
they are not liable for the freight, 52 nor, in the ab¬ 
sence of an agreement to pay it, is a person who, 
as agent of the consignee, receives a cargo con¬ 
signed to the owner in his care, liable for the 
freight. 52 A purchaser is not individually liable 
for freight on goods shipped by the seller and con¬ 
signed to a third person 54 Captors substitute them¬ 
selves in the place of the original owners, and take 
the property cum onere, and they are therefore 
responsible for the freight which then attached on 
the property. 55 

Owners of disabled ship are not liable for freight 

earned in forwarding the cargo under an agree¬ 
ment made with the master for a freight rate 
greater than that under which the cargo was orig¬ 
inally shipped. 56 

§ 166. - To Whom Payable 

The right to freight is incidental to the ownership- 
of a vessel and the owners of the vessel or their author¬ 
ized agent is entitled to the freight earned. 

As a general rule, the right to freight is in¬ 
cidental to the ownership of a vessel 57 and the own¬ 
ers of the vessel 58 or their authorized agent 59 is en- 


42. U S.—The Diadem, D C.N Y., 7 F. 
Cas No.3,875, 4 Ben 247 

43. US—The Arizpa, CCA.Md, 63 
F 2d 42, certiorari denied U. S v. 
Consolidation Coal Co, 54 SCt 66, 
290 US. 648, 78 L.Ed. 562 

58 C J. p 512 note 79. 

Assignment of hill of lading 

Shipper’s primary obligation to pay- 
earner’s charges survives, although 
shipper assigns bill of lading to one 
receiving goods —The Anzpa, CCA. 
Md., 63 F.2d 42, certiorari denied U. 
S. v. Consolidation Coal Co, 54 S%Ct. 
66, 290 US. 648, 78 L Ed. 562. 

TTnder F. O. B. contract 
N.Y.—Kachurm v. Barr, 71 N.Y S.2d 
629, 272 AppDiv. 391, appeal denied 
75 N Y S.2d 281, 272 App Div. 1048, 
affirmed 79 N.E 2d 736, 297 NY. 
889. 

44. NJ.—Grant v. Wood, 21 NJ. 
Law 292, 47 Am D. 162. 

58 C J. p 512 note 81. 

45. N.J.—Grant v. Wood, supra. 

58 C J. p 512 note 84. 

46. U.S.—Munson S. S. Line v. Ros¬ 
enthal, D.CNY, 6 FSupp. 374. 

58 C.J. p 512 note 85. 

Where goods damaged 

Consignee receiving goods from 
carrier under bill of lading incorpo- a 


rating charter provisions is personal¬ 
ly responsible for freight charges, 
even though goods were damaged 
through earner’s fault—Munson S. 
S. Line v. Rosenthal, supra. 

47. U.S—Gates v. Byan, D.C.N.Y., 
37 F. 154. 

58 C J*. p 512 note 86. 

48. U S.—Trask v. Duvall, Pa , 24 F 
Cas No 14,144, 4 Wash C C 181. 

N.Y —Elwell v. Skiddy, 77 NY. 282 

49. U.S —Trask v Duvall, Pa, 24 F 
'Cas No.14,144, 4 Wash C C 181 

N.Y.—Elwell v. Skiddy, 77 N.Y 282. 

50. U S —Trask v Duvall, Pa, 24 F. 
Cas No 14,144, 4 Wash C C 181 

N.Y.—Dayton v Parke, 22 N.Y.'S 613, 
67 Hun 137, reversed on other 
grounds m 37 N E. 642, 142 N.Y 
391. 

51. U S —Frontier S-S Co v. Central 
Coal Co , Wis, 234 F 30, 148 CCA 
46 

58 C.J P 512 note 90. 

52. U.S —The Syskonen v. Logan, D 
C.Pa, 28 F. 335. 

53. U.S.—Great Lakes Coal, etc., Co 
v Seither Transit Co., Minn., 220 
F. 28, 136 CCA 110 

54. U S —Perkins v Bethlehem Steel 
Corp., CCANJ., 43 F.2d 334. 
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55. U S —The Antonia Johanna, N 
C, 1 Wheat 159, 4 LEd 60. 

56. Me.—Lemont v. Lord, 52 Me. 
365 

57. U S —Layne, etc , Corp. v. U. S. 
Shipping Board Emeigency Fleet 
Corp , C C A.Cal, 27 F 2d 39. 

58 C J p 513 note 2. 

58. U S —Layne, etc , Corp. v. U. S 
Shipping Board Emergency Fleet 
Corp, supra 

Mass —Brown v. Putnam, 2 Mete 
275 

58 C.J p 513 note 3. 

Under quasi contract 

Where a number of fishing vessels 
were requisitioned by the Navy and 
fish on board requisitioned vessels 
were transferred to plaintiffs' vessel, 
which had not been requisitioned, and' 
by it taken to San Diego and defend¬ 
ants, who owned requisitioned ves¬ 
sels, were paid by canning companies 
for fish, defendants were indebted to* 
plaintiff under an implied contract 
or quasi contract to- pay proportion¬ 
ate cost of operation of plaintiffs* 
vessel —Medina v Van Camp Sea. 
Food Co, 171 P 2d 445, 75 CalApp.2d 
551. 

59. N.Y.—Kachurm v Barr, 71 NY 
S.2d 629, 272 App.Div 391, appeal*. 
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titled to the freight earned. The right of the char¬ 
terer of a ship to collect the freight, as against the 
general owner of the ship, depends on who is the 
owner for the voyage; and, if the charterer is a 
charterer pro hac vice, ordinarily he is entitled to 
collect the freight, but if the general owner has 
not parted with the ownership and possession of 
the vessel he, the owner, ordinarily is entitled to re¬ 
ceive the freight. 60 If the charter party does not 
contain a provision requiring the master to sign 
bills of lading as demanded, the master and not the 
charterer is the only person entitled to collect the 
freight. 61 Charterers who offer to replace cargo 
jettisoned, which the master refuses and replaces 
with other cargo at a higher freight, are entitled to 
the excess freight so earned where the charter pro¬ 
hibited goods to be laden on board otherwise than 
from the charterers 62 Where a vessel is expro¬ 
priated by a foreign government, the charterer of 
such vessel who makes a tender of abandonment to 
the underwriters on a war risk policy and fails to 


take any steps to bring on the vessel’s cargo to its 
destination has been held to have abandoned the 
contract of carriage with a loss of any right to 
claim freight from the cargo owner. 63 

§ 167. - Advance Freight and Recovery 

Back Thereof, and Recovery of 
Overcharges 

Agreements for the payment of freight in advance or 
for its retention whether or not the contract of affreight¬ 
ment is carried out are valid and enforceable. Generally, 
where freight is paid in advance and the voyage is not 
performed, the shipowner cannot retain the freight with¬ 
out an express agreement to this effect. 

Agreements for the payment of freight in ad¬ 
vance 64 or for its retention whether or not the con¬ 
tract of affreightment is carried out 65 are valid and 
enforceable. Generally, where freight is paid m ad¬ 
vance and the voyage is not performed or the con¬ 
tract of affreightment not fulfilled, the shipowner 
cannot, without an express agreement to this effect, 
retain it, 66 and such agreement must be clear and 


denied 75 X T S 2d 281, 272 App 
Div 1048, affirmed 79 XE2d 736, 
297 NY. 889 

60. NY —Clarkson v Edes, 4 Cow 
470. 

58 O J, p 514 note 12 

SI. TJ.S—Aktieselskabet Bruus- 
gaard v Standard Oil Co, DCN 
Y., 274 F. 996, affirmed, CC.A, 283 
F. 106 

58 CJ. p 514 note 13 

62. XJ S —The Wergeland, D C Wash , 
262 F. 785 

63. U S —Lmea Sud-Americana v. 
7,295 40 Tons of Linseed, DCJT, 
29 FSupp 210, affirmed, CCA, 
108 F 2d 755, certiorari denied 60 
SCt. 615, 309 U.S 672, 84 L.Ed. 
1018 

.Expropriating government not acting 
for charterer 

In action by charterer of vessel, 
which was expropriated by foreign 
government and diverted from its 
course, for freight due on cargo to 
original destination, decree of con¬ 
fiscation, whereby the government 
4 ‘subrogates itself in whatever law¬ 
ful credits and obligations refer to 
the confiscated vessel/* and other 
^evidence were held to establish that 
'the foreign government did not in¬ 
tend to act for charterer or make 
charterer entitled to the freight due 
sunder original contract—Linea Sud- 
Amencana v. 7,295 40 Tons of Lin¬ 
seed, supra. 

.64. Ala.—Norton-Crossing Co. v 

Martin, 81 So. 71, 202 Ala. 569 
.58 *0 J. p 514 note 18 

“Prepaid freight” includes any 
.freight which is payable before ar¬ 
rival of ship at port of destination. 


—E Awad & Sons v De La Rama 
SS Co, 53 NTS 2d 900, affirmed 38 
N Y S 2d S97, 265 App Div 913, ap¬ 
peal denied 39 X Y S 2d 989, 265 App 
Div 990 

65. U S —De La Rama S S Co v. 
Ellis, CCA Cal., 149 F 2d 61, cer¬ 
tiorari denied 66 S.Ct 23, 326 US 
718, 90 LEd 425 

58 C J P 514 note 19. 

Effect of such agreement 

A stipulation of bill of lading that 
“prepaid freight is to be considered 
as earned on shipment of the goods 
and is to be retained by the earner, 
cargo lost or not lost, or if there be a 
forced interruption or abandonment 
of voyage at a port of distress or 
elsewhere,” shifted from earner to 
shipper the risk of forced abandon¬ 
ment of voyage.—De La Rama S. S. 
Co. v. Ellis, supra. 

66. U S —The Fredensbro, D C Pa., 
52 F,2d 854. 

N Y —Republic Chemical Corp. v 
Bankers Commercial Corp , 73 N Y 
S.2d 318, affirmed 54 N.Y S.2d 396. 
58 C.J. P 514 note 21. 

Joint adventurers 

In libel by shippers to recover pre¬ 
paid freight paid to respondents who 
acted as agents for alleged corpora¬ 
tion claimed to own vessel which 
never sailed, evidence was held to 
establish that vessel was operated 
at time in question by respondents 
and that money received by them for 
freight from shippers was received 
by respondents for themselves and 
as Joint adventurers in operation of 
the vessel, rendering them liable for 
amounts paid by shippers for freight. 
—Kaufman v. John Block & Co., D C. 
NT, 79 F.Supp 528. 
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Liability of mortgagee of vessel 

Where joint adventurers were op¬ 
erating vessel m their own interest 
when they received prepaid freight 
from shippers, and were not acting 
as agents for mortgagee to whom ti¬ 
tle of the vessel had been given, 
mortgagee was not liable m shippers* 
libel to recover the prepaid freight 
when the vessel never sailed —Kauf¬ 
man v John Block & Co., supra 
trader English law 

(1) Under the law of England, a 
distinction is made between the rule 
governing prepaid freight, which 
may not be recovered when a ship 
is lost unless the contract of car¬ 
nage provides expressly for the con¬ 
trary, and the rule governing advance 
payments on ordinary commercial 
contracts, which payments may be 
recovered on the theory of failure of 
consideration when performance of 
contract is frustrated by war.— 
Woods Mfg. Co v. Canadian Pac. Ry 
Co, CC.A NY, 151 F.2d 711—58 C J. 
p 514 note 20. 

(2) Where one clause of bill of 
lading provided that the expression 
‘the carriers*' included owners of 
carrying vessel, clause reciting that 
prepaid freight was earned on receipt 
of goods by earner and was not re¬ 
turnable was required to be con¬ 
strued under English law as if it 
read “prepaid freight is earned on re¬ 
ceipt of goods by owners of any car¬ 
rying vessel and is not returnable/' 
—Woods Mfg. Co. v. Canadian Pac. 
Ry. Co., supra. 

(3) Under the law of England, 
shippers could not recover from any 
of the earners on a through bill of 
lading for prepaid freight on cargoes 
which were lost when the ship wrs 
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unambiguous in its terms, 67 and this rule cannot be 
overcome by proof of a local custom that freight 
prepaid is not to be returned where the vessel is 
lost on the voyage. 68 Thus, prepaid freight is re¬ 
coverable where the goods are lost through improp¬ 
er storage, 69 or through the negligence of the 
ship, 70 or where the voyage is abandoned because 
the vessel proves unseaworthy, 71 or because of the 
outbreak of war, 72 or where the voyage is broken 
up and the delivery of t**'* goods prevented by the 
dangers of the sea, at least where there is no evi¬ 
dence of a special contract varying that contained 
in the bill of lading, which is in the usual form. 73 
However, if the contract of affreightment so pro¬ 
vides, prepaid freight need not be refunded where 
the vessel is unable to perform the voyage or other¬ 
wise carry out its contract of affreightment, 74 and, 
under such a contract, where all the conditions pre¬ 
cedent to payment have been performed, the ship¬ 


owner is entitled to recover the freight even though 
the goods were lost at the time the obligation to 
pay became due. 75 Where a voyage is abandoned 
because of the inability of the carrier to obtain 
sufficient cargo and freights to render the voyage 
profitable, it has been held that the shipper may re¬ 
cover prepaid freight despite a provision in the 
bill of lading that “freights prepaid will not be re¬ 
turned, goods lost or not lost.” 76 Ordinarily, a 
stipulation that the freight shall not be repaid if the 
goods do not arrive does not apply where the vessel 
never starts on the voyage 77 

Transshipment charges Transshipment charges 
which are voluntarily paid by a shipper where the 
original vessel is subjected to delay have been held 
to be in the nature of special damages for which the 
original vessel is not responsible m the absence of 
a special agreement, 78 or unless advance notice 
has been given of the special urgency of delivery 


sunk—C Brewer & Co v American 
President Lines, DC NT, 59 F.Supp 
796. 

67. Ala—Norton-Crossmg Co v 

Martin, 81 So 71, 202 Ala 569. 

58 C J. P 515 note 22. 

68. U S —De Sola v. Pomares, D.C 
NT., 119 F 373. 

58 CJ p 515 note 23 

69. TJ S —Fleishman v. The John P. 
Best, DC Pa, 9 FCasNo 4,861, 14 
Phila 527, 8 WklyN'Cas. 30 

70. U S —The Kbnigin Luise, D.C N 
T, 173 F. 811, reversed on other 
grounds 185 F. 478, 107 CCA 578 
-—Brauer v. Compagma De Naviga- 
cion La Flechs, D.C NT, 61 F. 860, 
affirmed 66 F. 776, 14 CCA 88 

*71. IT S —The Pehr Ugland, D C Va, 
271 F. 340, appeal dismissed, CC 
A., 277 F. 1019. 

3111 of lading* provisions hold no de¬ 
fense 

Provisions of bill of lading requir¬ 
ing prepayment of freight charges, 
.and authorizing carrier to retain 
-them under all circumstances, were 
not available as defense in action to 
recover prepaid freight charges, 
where it was established that defend- 
.ant received goods on board vessel 
knowing it to be unseaworthy with¬ 
out any effort to render the ship sea¬ 
worthy, with result that ship was not 
allowed to leave port.—Zomte Prod¬ 
ucts Corp v Mediterranean Nav Co, 
S. A, 52 NTS 2d 603, 183 Misc 962 
'Unseaworthiness held cause of aban¬ 
doning voyage 

TJS—The Louise, DCMd, 58 F, 
Supp 445. 

*72. U S —Gamboa, Rodriguez, Riv¬ 
era & Co v. Imperial Sugar Co, C. 
C A Fla, 125 F.2d 970, certiorari 
denied 62 S.Ct. 1282, 316 U.S. 691, 
86 L.Ed. 1762. 


Annulment of contract 

An ocean earner, prevented from 
performance of contract of carnage 
by the vis major of an embargo, has 
the right to annul contract, but only 
on restoration of shipper to precon¬ 
tract situation by return of freight 
—The Henry W Cramp, DCPa, 6 F 
2d 900, affirmed, CCA., 20 F 2d 320 

Refund to buyer under C. X. P. con¬ 
tract 

Where seller under “C. I. F” con¬ 
tract for sale of commodity shipped 
commodity on vessels which were 
prevented from completing their voy¬ 
ages by war, and buyer paid seller 
for commodity and insurance, and 
also paid freight charges, and trans¬ 
shipment charges and suffered risk 
of loss, buyer rather than seller, was 
entitled to refund of freight charges 
—Gamboa, Rodnguez, Rivera & Co 
v Imperial Sugar Co , CCA Fla., 125 
F 2d 970, certiorari denied 62 S Ct 
1282, 316 US 691, 86 L Ed 1762 

73. N.T —Emery v. Dunbar, 1 Daly 
408 

58 C J. P 515 note 27 

74. U.S —De La Rama S S Co v 
Ellis, CCA Cal, 149 F 2d 61, cer¬ 
tiorari denied 66 S Ct 23, 326 U S 
718, 90 L Ed 425—Globe & Rutgers 
Fire Ins Co v. U S, CC.ANT, 
105 F 2d 160, certiorari denied 60 
S Ct. 175, 308 U S 611, 84 L Ed. 511. 

58 C.J. p 515 note 28. 

Legal impossibility of performance 

Bill of lading containing a clause 
that prepaid freight is not to be re¬ 
funded even though vessel be lost or 
voyage not completed is given con¬ 
trolling effect where voyage is broken 
up by legal impossibility of perform¬ 
ance without fault of shipowner.— 
The Louise, DC.Md, 58 F.Supp. ; 445 
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Payment under mistake of law 

Where the consignee of goods 
shipped from foreign country to New 
Tork, knowing that the vessel had 
been torpedoed and lost at sea* vol¬ 
untarily paid the transatlantic 
freight, recovery back could not be 
had, under the principle which pre¬ 
vents recovery of a payment by hy¬ 
pothesis made under a mistake of 
law—Otis Astoria Corp v. Brasilei- 
ro, 52 NTS 2d 235. 

75. US—National Steam Nav Co, 
Ltd. v. International Paper Co., N 
T, 241 F 861, 154 C.C A. 563. 

58 C J. p 516 note 29 

76. U S.—Silva v Bankers Commer¬ 
cial Corp, C CANT, 163 F2d 602. 

Liability of creditor of carrier 

Where carrier’s creditor controlled 
sailings of vessel and creditor re¬ 
ceived prepaid freight money know¬ 
ing that money was paid for a voy¬ 
age which had been abandoned by 
carrier with consent and assistance 
of creditor, the creditor was liable 
to shipper for prepaid freight mon¬ 
ey—Silva v Bankers Commercial 
Corp , supra. 

77. NT—Mclnnes v Equitable 
Trust 'Co, 189 N.TS. 518, 197 App. 
Div. 649. 

58 C J p 516 note 30 

78. US—The Plow City, D.C.Pa, 
23 F.Supp. 548. 

Breakdown during voyage 

Where breakdown of mam circu¬ 
lating pump during voyage was the 
reason for steamship putting into 
harbor for repairs, the alleged fact 
that steamship was unseaworthy at 
beginning of voyage would not sup¬ 
port shipper’s claim for expense of 
transshipping his cargo.—The Plow 
City, supra. 
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by reason of the special use to which the cargo was 
to be put. 79 

Freight on goods misdelivered . Where freight 
on goods delivered at the wrong elevator is paid 
under protest to dimmish damages, the consignee 
may recover it in an action m rem against the ves¬ 
sel. 80 

Recovery of overcharges . Where a steamer is 
paid in advance for the transportation of certain 
goods, and compels the consignee to pay a further 
amount on delivery of the goods to him, a claim 
for the amount so paid is allowable against the 
vessel; 81 but a shipper whose agent retained the 
contract of affreightment a long time and used it 
as a basis for preparing the bill of lading which w r as 
presented to the ship’s agent for signature is 
not entitled to recover from said ship’s agent over¬ 
charges for freight, especially after the ship’s agent 
has settled accounts with his principal and has no 
funds in his hands. 82 In a suit by a consignor to 
recover overcharges made by a carrier, the fact 
that the consignor acted as agent for other persons 
by whom he has been reimbursed for such over¬ 
charges is immaterial with respect to the right of 
the consignor to recover from the carrier. 83 Where 
a captain of a vessel has possession of goods owned 
by a shipper but refuses to deliver such goods un¬ 
less the shipper pays 'him more freight than is due, 
payment of the excess amount is payment made by 
compulsion and may be recovered back 84 Similar¬ 
ly, duplicate freight paid under protest to a vessel 
may be recovered back. 85 

Lien for excess freight paid Where a vessel 
agrees to carry cargo at a specified rate unless a 


regular intercoastal carrier moves similar cargo at 
a low r er rate, in which case the lower rate applies, 
and freight is paid at the specified rate m ignorance 
of the fact that a lower rate is being used, the 
shipper is entitled to a cargo lien on the vessel for 
the excess freight paid. 86 

§ 168. Assignment or Hypothecation 

Freights may be assigned independently of the ship. 
Except for the master, who has authority to hypothecate 
the freight for the payment of necessary repairs on the 
ship during the voyage, freight can be assigned only by 
the person who has the right thereto. 

Freights may be assigned independently of the 
ship 87 Except for the master, who has authority 
to hypothecate the freight for the payment of neces¬ 
sary repairs on the ship during the voyage, 88 freight 
can be assigned only by the person who has the 
right thereto, that is, the owner of the vessel, 89 or 
its charterer. 90 Future freights may be hypothe¬ 
cated dr assigned 91 Freights may be hypothecated 
or assigned for any maritime purpose independent 
of the particular voyage. 92 Where freight is hypo¬ 
thecated, it means the freight of the whole voyage, 
and not merely for that part of the voyage unper¬ 
formed at the execution of the bond. 93 Where the 
contract for the carriage of the goods made by an 
unauthorized person differs from that specified in 
the bill of lading signed by the master, and the 
freight due by the bill of lading is assigned by in¬ 
dorsement on the bill, made with the assent of the 
owners, to parties who have furnished supplies to 
the vessel, they will be entitled to recover in an ac¬ 
tion on the assignment whatever may be due under 
the actual contract 94 


79. U.'S—The Plow City, supra 

80. U.S—The G- A. Tomlinson, DC 
N.Y., 279 F. 786 

81. US—The Wyoming, DC.Mo, 36 
F 493. 

82. La—Wichita Palls Motor Co. v. 
Kerr SS Co, 107 So. 777, 160 La, 
992 

83. US —Olliphant v Florida "East 
Coast Car Perry Co, DC Fla, 4 P 
Supp 288 

84. NT —Clancy v Dutton, 113 N. 
YS 124, 129 AppDiv. 23 

85. U.S —The Muskegon, D C N.Y., 
10 F 2d 817 

86. U S —Krauss Bros Lumber Co. 
v D.mon S. S Corporation, Wash, 
54 S.Ct 105, 290 U.S 117, 78 L Ed 
216 

Liens not mutual and reciprocal 

Only the obligations of ship and 
cargo under contract of affreight¬ 
ment are mutual and reciprocal, not 
the liens resulting from breach of 
those obligations—Krauss Bros. | 


Lumber Co. v Dimon S S Corpora¬ 
tion, supra. 

Knowledge of excess freight imma¬ 
terial 

Parties* lack of knowledge that 
freight paid was excessive was held 
immaterial to lien in favor of cargo 
on vessel—Krauss Bros Lumber Co 
v Dimon S. S. Corporation, supra. 

i 87. U.S —In re Atlantic, etc, SS 
Co., D.CMd, 289 F. 145, affirmed, 
CCA, Standard Oil Co. v. Miller, 
3 F 2d 438. 

58 C.J. p 516 note 35. 

88. U.S —Murray v. Lazarus, C.C N 
Y, 17 P.CasNo 9,962, 1 Paine 572. 

58 C J p 516 note 36. 

Bottomry and respondentia see supra 
§§ 88-100 

89. US —Layne, etc , Corp v U S. 
Shipping Board Emergency Fleet 
Corp, CC.A.'Cal, 27 F2d 39. 

58 C.J p 516 note 37. 

Assignment held without right 

Charterer of United States vessel 
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under charter party giving owner 
lien on subfreights and prohibiting 
transfer of charterer’s rights without 
owner’s written consent had no right 
to assign freight money as security. 
—U S v. Palmer & Parker Co., C.C. 
A Mass , 61 F.2d 455. 

90. U S.—Cooper v. Sun Co., C.C A. 
Pa., 33 F 2d 881. 

58 C J. p 516 note 38. 

91. U S —Freights of The Kate, D. 
CNY., 63 F. 707 

58 C J. p 516 note 39. 

92. U.S—The Tourist, D.C Me., 16 
F.2d 154, affirmed, CCA, Seaboard 
Forwarding Co. v. Freights on 
Four Cargoes of Flaxseed, 25 F.2d 
1021, affirmed -Spencer Kellogg & 
Sons v Tourist, 25 F.2d 1022. 

58 C.J p 517 note 40 

93. U.S.—The Zephyr, C C Mass., 30 
F Cas.No 18,210, 3 Mason 341. 

94. N.Y.—Trask v. Jones, 18 N.Y. 
Super. 62. 
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Priorities . A genera! hypothecation or assign¬ 
ment of all freights is inferior to a specific hypo¬ 
thecation for the purposes of securing aid on the 
particular voyage on which the freight is earned, 95 
and a mortgage covering the ships and freights of 
the line as a whole is inferior to a general hypo¬ 
thecation of the freights of the line for maritime 
purposes. 96 If the purchaser of a vessel has as¬ 
signed the freights thereof, the seller on retaking 
possession becomes entitled, as against the assignee, 
to all freights which have not been earned, 97 but 
freights earned although not collected belong to the 
assignee. 98 

§ 169. Actions 

An action for the recovery of freight lies in favor of 
the master of a ship against the consignee of cargo, 
equally in personam and in rem Actions for freight are 
governed by the general rules relating to civil actions 
and actions in admiralty. 

An action for the recovery of freight lies in 
favor of the master of a ship against the consignee 


of cargo, equally in personam and in rem." How¬ 
ever, a claim for dead freight is not recoverable m 
an action m rem against the cargo, 1 and a claim by 
a vessel owner for the extra cost of handling tim¬ 
ber of larger dimensions than that specified m the 
contract can be recovered only in rem against the 
cargo in so far as it is a claim for the services of 
stevedores who would be entitled to a lien, and is 
not so recoverable where the stevedores were fur¬ 
nished by the shipper 2 Prepaid freight to which 
the shipper is entitled may be recovered in an action 
for money had and received. 3 An action to recover 
for payments m excess of agreed freight is based 
on violation of the -contract of affreightment, wheth¬ 
er such action is m admiralty or one for money 
had and received. 4 

Ordinarily, actions for freight are governed by 
the general rules relating to the trial of civil actions 
and actions in admiralty with respect to the time 
of bringing the suit, 5 the pleadings, 6 presumptions 7 
and the burden of proof, 8 the admissibility 9 and the 
weight and sufficiency 1 ^ of the evidence, and, like- 


35. U S —The Tourist, D C Me , 16 F 
2d 154, 159, affirmed, CCA, Sea¬ 
board Forwarding Co v Freights 
on Four Cargoes of Flaxseed, 25 F 
2d 1021, affirmed Spencer Kellogg 
& Sons v Tourist, 25 F 2d 1022. 

58 CJ p 517 note 43. 

36. U.S.—Freights of The Kate, D C 
N’T, 63 F 707 

37. U S —In re Atlantic, etc, SS 

Co, DCMd, 289 F 145, affirmed, 
CCA, Standard Oil Co. v. Miller, 
3 F.2d 438 

98. U S —In re Atlantic, etc, SS 

Co, DCMd, 289 F 145, affirmed, 
C.C.A., Standard Oil Co. v. Miller, 
3 F.2d 438. 

58 CJ p 517 note 46. 

39. U S —Thatcher v McCulloh, D.C 
NY, 23 FCas.No 13,862, Olcott 
365. 

58 C J p 517 note 48. 

1. US —Hagan v Cargo of Lumber, 
D C.N.Y., 163 F. 657 
.2. U.S—Hagan v Cargo of Lumber, 
supra. 

3. Ala—Hunter v. Lauderdale Cot¬ 
ton Mills, 112 So. 215, 215 Ala. 638 

4. US —Krauss Bros. Lumber Co. 
v Dimon S S Corporation, Wash, 
54 S.Ct 105, 290 U S. 117, 78 L Ed 
216. 

5. Cal.—Transmarine Corporation v. 
R W Kinney Co., 11 P.2d 877, 123 
Cal.App. 411 

58 C J. p 517 note 52 
Statute of limitations 

Three-year limitation in Interstate 
commerce act was held inapplicable, 
where water carrier sued shipper for 
freight, notwithstanding total claim 


was partly inland and partly ocean 
freight—Transmarine Corporation v 
R W Kinney Co, supra 

6. Cal—Transmarine Corporation v 
R W Kinney Co, supra 

58 C J. p 517 note 53 
Matters not necessary to be alleged 
In action for freight under bills 
of lading exempting carrier for spec¬ 
ified losses, the carrier need not al¬ 
lege or prove nondelivery resulted 
from exempted cause —Transmarine 
Corporation v R W. Kinney Co, su¬ 
pra 

Matters held not in issue 

Cal —'Transmarine Corporation v. R. 

W Kinney Co , supra 
Issue under answer or counterclaim 
In action for freight under bills 
of lading exempting earner for spec¬ 
ified losses, shipper should present 
issue with respect to cause of loss 
by answer or counterclaim —Trans¬ 
marine Corporation v R. W. Kinney 
Co, supra 

7. US —The Fredensbro, D C.Pa., 52 
F 2d 854 

58 C.J p 518 note 55 [cJ. 

Ventilation 

Where ship was sunk, wetting 
coal, court could not presume that 
shipowner, being willing to resume 
voyage to earn freight, would not 
provide ventilation to guard against 
spontaneous combustion—The Fred¬ 
ensbro, supra. 

8. U S.—The Fredensbro, supra. 

58 C J p 518 note 57, 

Failure to offer evidence 

Libelant suing for freight had 
burden of proving that weight of 
timbers exceeded maximum stipulat¬ 


ed m contract, and where neither 
party offered evidence shipper was 
entitled to judgment on the plead¬ 
ings —Compama De Navegacion 

Transmar, S. A, v Georgia Hard¬ 
wood Lumber Co., DCGa, 48 F 
Supp. 402, reversed on other grounds, 
CCA, 141 F 2d 652, affirmed 65 S 
Ct 293, 323 US. 334, 89 L Ed 280 
Cause of loss 

In action for freight under bills 
of lading exempting carrier for spec¬ 
ified losses, shipper, if presenting 
issue with respect to cause of loss, 
had burden of proving it.—Trans¬ 
marine Corporation v. R W Kinney 
Co, 11 P2d 877, 123 Cal.App 411. 
Shortage 

(1) Where the defense to an action 
for freight is short delivery, the bur¬ 
den of proof is on respondent to 
prove shortage —Kerruish v. Have- 
meyers, etc. Sugar Refining Co., N 
Y, 49 F 280, 1 CCA 243 

(2) Where a paragraph of a bill 
in an action for freight avers de¬ 
livery of the whole cargo taken on 
board, and the answer acknowledges 
that the paragraph containing this 

.averment is true, a claim for short¬ 
age of cargo cannot be allowed — 
Muller v Spreckels, D.C Pa., 48 F 
574 

9. NY.—Zimmerman v. Rainey, 56 
N.Y.S 199, 26 Misc 795 

58 C.J. p 518 note 54 

10. U S —Lmea Sud-Americana v. 
7,295.40 Tons of Linseed, DON, 
Y., 29 F.Supp. 210, affirmed, C.C A, 
108 F.2d 755, certiorari denied 60 
SCt 615, 309 *US. 672, 84 LEd 
1018. 

58 C.J. p 518 ngte 55. 
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wise such general rules apply with respect to the 
trial, 11 and costs. 12 

§ 170. Lien 

a. In general 

b. Waiver or loss 

a. In General 

The law gives a carrier by water a lien on goods 
carried by him for the freight due for their carnage. 

A lien for freight may arise by express contract 
between the parties, 13 but, irrespective of any ex¬ 
press contract, the law gives a carrier by water a 
lien on goods carried by him for the freight due for 
their carriage 14 It arises from the usages of 
commerce, independent of the agreement of the par¬ 
ties, and not from any statutory regulations 15 A 
hen for freight, however, will be held not to exist 


if the contract of affreightment contains stipulations 
inconsistent with the notion thereof, 16 but the lien 
is not waived by any provisions of the contract of 
hire not absolutely incompatible with the enforce¬ 
ment of the hen at the time of delivery; 17 nor is 
the hen di\ ested by assignment 18 Although it has 
been stated that the hen exists if it appears that 
the payment is to be made before or at the delivery 
of the cargo, or even if it does not appear that the 
delivery is to precede such payment, 19 there is 
also authority for the statement that it does not 
arise unless payment of the freight is to be on the 
delivery of the cargo 20 If the freight is payable 
after delivery of the cargo there is no hen. 21 The 
lien arises when, and only when, the vessel has 
earned or commenced to earn freight, 22 and at¬ 
taches to property shipped by one authorized by the 
owner of the cargo as well as by the owner him¬ 
self, 23 and it is not affected by any indebtedness in- 


Evidence held sufficient 

U S —Artemis Maritime Co v South¬ 
western Sugar & Molasses Co, C. 
A.Va, 1S9 F 2d 4S8—Compania De 
Navegacion Transmar, S A., v. 
Georgia Hardwood Lumber Co, C 
C.A Ga, 141 F 2d 652, affirmed 65 
SCt 293, 323 US 334, 89 L Ed 
280—Linea Sud-Americana v. 7,- 
295 40 Tons of Lmseed, D C N.Y., 29 
FSupp. 210, affirmed, CCA., 108 
F2d 755, certiorari denied 60 SCt 
615, 309 US. 672, 84 L.Ed 1018— 
The Plow City, D C Pa., 23 F Supp 
548 

Cal.—Bedford v. Pacific Structural 
Welding Corporation, 8 P2d 558, 
121 Cal.App 162. 

N.Y.—Republic Chemical Corp. v. 
Bankers Commercial Corp., 73 N.Y. 
S 2d 318, affirmed 54 N.Y.S.2d 396 
Evidence held insufficient 
U.S—I>e La Rama S. S Co. v. Ellis, 
CCA-Cal., 149 F 2d 61, certiorari 
denied 66 SCt 23, 326 US 718, 90 
L Ed. 425—The Plow City, D.C.Pa, 
23 F.Supp. 548. 

Frima facie evidence 

The Carnage of Goods by Sea Act 
does not foreclose a shipper from dis¬ 
puting the weights shown by ocean 
bill of lading which is prima facie 
evidence of receipt of goods as de¬ 
scribed, including weight, m absence 
of showing that bill recited any 
weights —Compania De Navegacion 
Transmar, S A, v. Georgia Hard¬ 
wood Lumber Co , D.C Ga, 48 F Supp. 
402, reversed on other grounds, C. 
CA., 141 F2d 652, affirmed 65 SCt 
293, 323 U.S 334, 89 LEd. 280. 

11. N.Y,—Doty v. Thomson, 22 N. 
E. 1089, 116 N Y. 515 

58 C.J p 519 note 58 

12. U.S —-The Asiatic Prince, D.C. 
N'T., 103 F 676. 

58 C J. p 519 note 59. 


Unnecessary litigation 

Where litigation between a car¬ 
rier and a shipper is wholly unnec¬ 
essary and is caused by the unrea¬ 
sonable conduct of both parties, each 
party will be required to pay its own 
costs—The Asiatic Prince, supra. 
Shipper held entitled to costs 
U S.—Edward Hines Lumber Co v 
Chamberlain, Ill., 118 F. 716, 55 C 
CA. 236. 

13. Evidence of creation of lien 

Charter party binding vessel, 
freight tackle, and appurtenances, 
and merchandise, each to other in 
penal sum of estimated amount of 
charter, although in itself mere pen¬ 
alty, was evidence of creation of a 
| lien for freight —The Albert F. Paul, 
C.C.A.N Y , 1 F 2d 16. 
i Under cesser clause 
| Under cesser clause, shipowner’s 
j lien on cargo was commensurate with 
liability which, except for clause, 
j charterer would assume —The Ariz- 
| pa, CCAMd, 63 F2d 42, certiorari 
denied U. S. v. Consolidation Coal 
Co, 54 SCt 66, 290 US 648, 78 L 
Ed. 562. 

14. U.S.—Clifford v. Merntt-Chap- 
maa & Scott Corporation, C C.A. 

| Fla, 57 F 2d 1021—The Fredens- 
| bro, DC.Pa, 52 F.2d 854. 

! 58 C.J. p 519 note 62 
Issuance of bill of lading 

In absence of special agreement, 
goods shipped by charterers them¬ 
selves are subject to lien for char¬ 
tered freight regardless of whether 
bill of lading was issued.—The Al¬ 
bert F. Paul, C.C.AKY,, 1 F.2d 16 
Priority 

(1) A towage lien has been held 
superior to claims under a contract 
of affreightment —The Unadilla, D 
C Mich , 24 F.Cas No 14,333—63 C.J. 
p 17 note 68 


(2) In ordinary cases of the hy¬ 
pothecation of a cargo, the lien for 
freight takes precedence—Gracie v. 
Palmer, Pa, 8 Wheat. 605, 5 LEd. 
696. 

15. U S —The Bird of Paradise, Cal, 
5 Wall. 545, 18 L Ed 662 

16. U.S —The Volunteer, C C Mass „ 
28 FCas No 16,991, 1 Sumn 551. 

17. U S —'Portland Flouring Mills 
Co v Portland, etc, SS Co, D Cl 
O r, 145 F 687. 

58 CJ p 520 note 65. 

18. NY.—Everett v. Coffin, 6 Wend. 
603, 22 Am D. 551. 

58 C J. p 520 note 66. 

19. U.S—The Volunteer, C.C.Mass , 
28 F.Cas No 16,991, 1 Sumn. 551 

20. U S —Portland Flouring Mills 
Co. v. Portland, etc., SS. Co, DC. 
Or, 145 F. 687. 

21. U S.—The Bird of Paradise, Cal, 
5 Wall 545, 18 LEd 662—The 
Volunteer, CCMass, 28 F.Cas No 
16,991, 1 Sumn. 551 

22. US —The Capitaine Faure, CC. 
A.NY, 10 F 2d 950, certiorari de¬ 
nied Soci4t§ De Navigation A Va¬ 
pour France Indo-Chine v. Cooper, 
46 SCt. 634, 271 US. 684, 70 LEd 
1150 and SociStd De Navigation A 
Vapeur France Indo-Chine v Har¬ 
risons, 46 SCt. 634, 271 U.S. 684, 
70 LEd 1150. 

58 C.J. p 520 note 73. 

Storage of goods at destination 
If consignees or owners cannot be 
notified, or if agreed freight is un¬ 
paid, ship, on storage of goods at 
destination, retains lien therefor.— 
Clifford v. Merritt-Chapman & Scott. 
Corporation, CC.A.Fla f 57 F 2d 1021. 

23. Cal.—Green v. Campbell, 52 Cal,. 
586. 
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curred by the captain to the consignees on his per¬ 
sonal account 24 

Nature The shipowner’s lien for freight is, at 
least in admiralty, a maritime hen 25 and differs from 
most maritime hens in that it is possessory. 26 It 
is a mere right to hold the goods carried as se¬ 
curity for the payment of the freight due 27 and 
arises from the right to retain them until the freight 
is paid. 28 It depends on the possession of the 
goods, 29 and it is not the same as the privileged 
claim of the civil law; 30 nor is it an hypothecation 
of the cargo which will remain a charge on the 
goods after the shipowner has parted unconditional¬ 
ly with the possession. 31 

Liberal const) action. The maritime lien for 
freight is not governed by the strict and technical 
rules of the common law, 32 but is dealt with on 
equitable principles and with reference to the usages 
and customs of trade 33 

Enforcement . The shipowner’s lien for freight 
is enforceable m admiralty. 34 He may enforce the 
lien by a proceeding in rem 35 or he may retain the 
goods until the freight is paid. 36 If the consignee 
and owner of a cargo fails to pay or tender the 
freight due on the discharge of the cargo, the car¬ 
rier, to preserve its lien, is authorized to retain and 
store sufficient of the cargo to pay such freight, 37 
and the expense of storage and loss of use of the 
commodity must be borne by the owner; 38 but 


where a vessel delivers a consignment, a portion of 
which is damaged, it is incumbent on her to as¬ 
certain the amount of damage before retaining a 
part of the consignment for balance of freight, in 
j order that she may not, by retaining an unreasonable 
amount, become liable for the storage and selling 
charges. 39 A sea carrier under a common bill of 
lading cannot enforce a hen for freight by a sale 
of the goods on its own motion without a decree, 40 
nor can a lien for freight payable in advance, but 
unpaid, be exercised en route, 41 since, in the ab¬ 
sence of some stipulation to the contrary, the hen is 
enforceable only when the ship has arrived at her 
destination and is ready to deliver. 42 

Lien of third person. Third persons cannot have 
a maritime lien on freights if there is none on the 
ship 43 An assignment or pledge of freights in 
consideration of advancements furnished without 
restriction as to purpose does not create a mari¬ 
time hen, 44 and is inferior to a stevedore’s lien 45 
or to the claim of one who furnished fuel to the 
ship for the voyage on which the freights claimed 
by the assignee were earned. 46 Admiralty has ju¬ 
risdiction to enforce a lien created by a pledging 
of freights for a maritime purpose. 47 It also has 
jurisdiction to enforce a lien on subfreights by a 
proceeding in rem, 48 and since jurisdiction in rem 
in admiralty is determined by the allegations of the 
libel, an answer denying that such freights are due 
does not oust the jurisdiction of the court; 49 but 


24. TJ.S.—Fox v. Holt, D.C Conn , 9 
F.Cas.No.5,012, 4 Ben 278, 36 Conn 
558. 

25. TJ.S.—The Bird of Paradise, Cal., 
5 Wall. 545, 18 L Ed. 662, 

58 C J. p 521 note 79. 

26. U.S.—In re Four Thousand 
Eight Hundred and Eighty-Five 
Bags of Linseed, Mass, 1 Black 
1Q8, 17 LEd 35—The Appam, D.C. 
N.Y, 243 F. 230. 

27. U.S —The Maria White, D C Me., 
16 F.Cas No 9,083, 1 Hask. 204. 

28. U S —The Bird of Paradise, Cal., 
5 Wall. 545, 18 L.Ed 662. 

58 C.J. p 521 note 82. 

28. U.S.—Four Thousand Eight 
Hundred and Eighty-Five Bags of 
Linseed, Mass., 1 Black 108, 17 L. 
Ed 35—Portland Flouring Mills Co. 
v. Portland, etc, SS. Co, D.C.Or., 
145 F. 687. 

80, U.S.—The Eddy, S.C., 5 Wall. 
481, 18 L.Ed. 486—The Bird of Par¬ 
adise, Cal., 5 Wall. 545, 18 L.Ed 
662. 

81. U.S—The Bird of Paradise, su¬ 
pra—Four Thousand Eight Hun¬ 
dred and Eighty-Five Bags of Lin¬ 


seed, Mass, 1 Black 108, 17 LEd. 

35. 

32. U S.—Four Thousand Eight 
Hundred and Eighty-Five Bags of 
Linseed, supra—Leggett v. 500 
Cases of Tomatoes, C.C.ANY., 15 
F.2d 270. 

33. U S —Four Thousand Eight 

Hundred and Eighty-Five Bags of 
Linseed, Mass., 1 Black 108, 17 L. 
Ed 35—Leggett v. 500 Cases of 
Tomatoes, C.CA.N.Y., 15 F 2d 270. 

34. US—Leggett v. 500 Cases of 
Tomatoes, supra. 

35. U S.—The Bird of Paradise, Cal., 
5 Wall. 545, 18 L Ed. 662. 

58 C.J. p 521 note 89. 

36. US.—The Bird of Paradise, su¬ 
pra, 

58 C.J. p 521 note 90. 

37. U S.—The Asiatic Prince, D.C N. 
Y., 103 F. 676. 

38. U.S.—The Asiatic Prince, supra. 

39. U S —The Tangier, D.C.N.Y., 32 
F. 230. 

40. U.S.—The Maria White, D C Me., 
16 F.Cas.No.9,083, 1 Hask. 204. 

58 C.J. p 521 note 94. 
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41. US.—The Appam, D.C.N.Y, 243 
F. 230. 

42. U S.—The Appam, supra. 

43. U.S —U S v. Robins Dry Dock, 
etc., Co, C.CAMass, 13 F.2d 808. 

44. U S —In re Atlantic, etc, SS 
Co., D.CMd., 3 F.2d 311, affirmed, C 
C A, Standard Oil Co. v. Miller, 3 
F 2d 438—In re Atlantic, etc, SS 
Co., D C Md , 3 F.2d 309, affirmed, C 
C.A., Standard Oil Co. v. Miller, 3 
F.2d 438 

45. US—In re Atlantic, etc., SS 
Co., D.C.Md, 3 F2d 309, affirmed, 
C.C.A, Standard Oil Co v. Miller, 

3 F.2d 438. 

46. U.S.—In re Atlantic, etc., SS 
Co., D.CMd., 3 F2d 311, affirmed, 
C.CA, Standard Oil Co. v. Miller, 
3 F 2d 438. 

47. U.S.—In re Atlantic, etc, SS. 
Co., D.C.Md, 3 F2d 309, affirmed, 
C.C A, Standard Oil Co. v. Miller, 
3 F.2d 438 

4a US.—U S. v. Freights, etc, of 
The Mount Shasta, Mass, 47 SCt 
666, 274 US. 466, 71 LEd. 1156. 

58 C.J. p 522 note 4. 

49. U S.—U. S. v. Freights, etc, of 
The Mount Shasta, supra. 
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proof on the trial that the res does not exist will 
defeat the jurisdiction of the court. 50 A person who 
has made advances for the benefit of a vessel and 
has taken an assignment of the master's lien on the 
freight therefor has been held entitled to the ap¬ 
pointment of a receiver to collect such freight where 
the owners of the vessel are insolvent. 51 

b. Waiver or Loss 

The carrier may waive or lose its lien on the goods. 
Delivery of the cargo without condition or qualification 
Is a waiver of the Hen. 

The carrier may waive or lose its lien on the 
goods. 52 If the contract of carriage ends, the con¬ 
ventional lien embodied in, and created by, that con¬ 
tract falls with it. 53 Thus, the shipowner loses his 
lien where he totally abandons the carnage of the 
goods, 54 as where the ship is wrecked and the 
master sells the cargo which is of a perishable na¬ 
ture 55 or where the ship is captured by the en¬ 
emy, 56 but, where the vessel has earned freight, 
a formal abandonment of the ship to the under¬ 
writers by the owner who, at the same time, keeps 
the master on board m order to retain possession of 
the cargo is not sufficient to cause a loss of the Hen 
for freight. 57 It is not necessary for the preserva¬ 
tion of the lien that the goods be earned to their 
destination in the vessel on which they were orig¬ 
inally laden, but if m fact they reach the port of 
destination so that delivery can be made, whether 
by the original boat or by another agency set in 


motion by the original carrier or by one standing 
in his place, the lien continues and can be en¬ 
forced. 58 

Conversion. The deposit of the goods in a ware¬ 
house prior to the expiration of the time allowed for 
delivery in the bill of lading amounts to a con¬ 
version and deprives the carrier of his lien 59 

Effect of delivery of goods . Delivery of the cargo 
without condition or qualification is a waiver of 
the lien. 60 Accordingly, the lien for freight is dis¬ 
charged by deliver^' to the consignee without de¬ 
manding freight or notifying him of a lien there¬ 
for, in the absence of a special agreement or local 
usage to the contrary, irrespective of the intentions 
of the master. 61 Part delivery, however, does not 
waive the lien on the remainder of the goods 62 The 
manual delivery of the cargo by the shipowners does 
not of itself operate necessarily to discharge their 
lien for freight, where the intent of the shipowners 
in making such delivery is merely to discharge the 
cargo, and not to deliver it, 63 since there is a well 
defined difference m law between the discharge of 
a cargo and its delivery, and it may be discharged, 
but cannot be delivered unconditional!}’, without di¬ 
vesting the vessel’s hen thereon for freight. 64 If 
it is clear from the agreement of the parties, either 
express or implied by the local usage of the port, that 
the transfer was only for certain purposes, pre¬ 
sumably for the benefit of both parties, as for ex¬ 
amination or storing for a brief period, the law 


50. U S.—U S. v. Freights, etc , of 
The Mount Shasta, supra 

51. NT—Sorley v. Brewer, 1 Daly 
79. 

52. US.—Allen v. Three Thousand 
One Hundred and Eighty-Three 
Bushels of Potatoes, D.C N.Y., 8 
F. 763 

58 C.J. p 522 note 7. 

Clear proof required 

Defense that shipowner chartering 
entire vessel intended to waive lien 
on cargo for freight, actually or pre¬ 
sumptively, requires clear proof — 
The Robin Gray, 53 F2d 1037, re¬ 
versed m part on other grounds, C 
CA, 65 F 2d 375, modified on oth¬ 
er grounds 65 F.2d 376, certiorari 
denied Seas Shipping Co v. Approxi¬ 
mately 3,251,000 Feet Board Meas¬ 
ure of Lumber, 54 S.Ct. 70, 290 U S 
653, 78 LEd 566 

53. US—The Appam, D.CN.Y., 243 
F 230. 

58 C J. p 522 note 8. 

54. U'S—The Appam, supra. 

55. U.S—Allen v Three Thousand 
One Hundred and Eighty-Three 
Bushels of Potatoes, D.C N. Y, 8 F 
763. 

58 C J. p 522 note 10. S 


56. US—The Appam, DCNY., 243 
F. 230 

58 C J. p 522 note 11 

57. U S —Richardson & Sons v. Jen- 
kin S S Co , C C A.Mich , 44 F 2d 
759, certiorari denied Janies Rich¬ 
ardson & Sons v. Jenkins S S Co , 
51 S.Ct 345, 283 U.S. 821, 75 LEd. 
1436. 

58 C J p 522 note 12. 

58. NY —Hughes v Sun Mut. Ins 
Co, 2 N.E 901, 3 NE 71, 100 NY 
58 

59. N Y — W estem Transp. Co. v 
Barber, 56 N.Y. 544. 

60. U.S—-Eastern Transp. Co. v. U 
S., CCA.N.Y, 159 F 2d 349—Alcoa 
S. S. Co. v U S., D.C NY, 80 F. 
Supp 158, reversed on other 
grounds, CA, 175 F2d 661, affirm¬ 
ed 70 SCt 190, 338 US 421, 94 
LEd 225 

58 C J. p 522 note 15. 

Shipowner held to have retained pos¬ 
session 

Shipowner, where master of barge 
remained on board after fire, retain¬ 
ed possession of cargo, with respect 
to right to lien for freight, notwith¬ 
standing abandonment of barge to 
fire underwriters.—Richardson & 
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Sons v Jenkins S S Co, C.C A. 
Mich., 44 F 2d 759, certiorari denied 
James Richardson & Sons v. Jenkins 
S. S. Co., 51 S.Ct 315, 283 U.S. 821, 
75 L Ed. 1436. 

Estoppel 

Shipowner was not estopped with 
respect to lien for freight on cargo, 
as against purchasers thereof, by 
fire underwriters exacting guaranty 
that they would not have to pay 
freight.—Richardson & Sons v. Jen¬ 
kins S. S. Co., CCA Mich, 44 F.2d 
759, certiorari denied James Richard¬ 
son & Sons v. Jenkins S. S. Co, 51 
SCt. 345, 283 U.S. 821, 75 LEd. 1436. 

61. U.S—The Tan Bark Case, D.C. 
Mich., 23 F Cas.No.13,742, Brown 
Adm. 151 

58 C J p 522 note 16 

62. U.S —Fox v. Holt, D.C , 9 F.Cas. 
No.5,012, 4 Ben. 278, 36 Conn. 558. 

58 C J. p 522 note 17. 

63. U S —In re Four Thousand 
Eight Hundred and Eighty-Five 
Bags of Linseed, Mass, 1 Black 
108, 17 L Ed. 35. 

58 C J. p 523 note 19. 

64. TJ S —Cranston v. A Cargo of 
Two Hundred and Fifty Tons of 
Coal, D C N. Y., 22 F. 614. 
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will deem the possessor as a depositary for both 
parties, and the master as still constructively in 
possession, so far as to preserve his lien and his 
remedy in rem. 65 Thus, it has been held that a 
delivery of cargo subject to a hen for freight, made 
to a person liable to pay the freight, will not be 
held to be a waiver of the hen for freight unless 
facts appear from which it can be found that the act 
of delivering the cargo was accompanied with an 
intention to waive the lien for freight, 66 and, where 
delivery is made on an understanding between the 
parties that the transfer of the goods shall not be 
regarded as a waiver, no such consequence fol¬ 
lows. 67 A delivery made under the expectation that 
the freight will be paid at the time is not such a 


delivery as to constitute a waiver of the lien, and 
the carrier may afterward libel the article in rem, 
in admiralty, for the freight; 68 nor is cargo divest¬ 
ed of a lien for freight merely by being discharged 
into a warehouse without other evidence of the car¬ 
rier’s intention to waive the lien. 69 A delivery to 
a wharfinger or warehouseman on the consignee’s 
account, accompanied by a notice of lien, is no 
waiver, even if the notice is served an hour or two 
after the last of the cargo is delivered, so slight 
a delay not necessarily indicating an intent to un¬ 
conditionally deliver; 70 nor is the lien divested by 
delivery where it is the notorious usage of the port 
where the cargo is detained that the lien shall re¬ 
main. 71 


F. SUPERCARGO 


§ 171. Definition; Nature of Duties 

A supercargo is a person specially employed by the 
owner of a cargo to take charge of and sell to the best 
advantage merchandise which has been shipped, and to 
purchase returning cargoes ant! to receive freight, as he 
may be authorized. 

A supercargo is a person specially employed by 
the owner of a cargo to take charge of and sell to 
the best advantage merchandise which has been 
shipped, and to purchase returning cargoes and to 
receive freight, as he may be authorized. 72 He may 
sell or pledge the cargo if necessary before it has 
arrived at its destination. 73 The principles which 
regulate the conduct of factors abroad apply to 
supercargoes, 74 and they are liable for usuries to 
the employer occasioned by the want of reasonable 
skill or ordinary diligence and are bound to use 
good faith and must exercise their judgment after 
proper precautions and inquiries. 75 A supercargo 
is not bound to observe the exact terms of his in¬ 
structions, if thereby the interests of the owner 
would be sacrificed or his objects frustrated, and m 
cases of necessity or urgency, it is only necessary 


that he act bona fide and with reasonable discre¬ 
tion in order to bind the owner. 76 Where he makes 
a shipment of merchandise on his principal’s ac¬ 
count, the exportation of which is prohibited, it is 
at his own risk, and, if seized and condemned at 
the place of exportation, he must bear the loss, 77 
unless the shipper has ratified the sale by retaining 
the proceeds after knowledge of the facts. 78 As a 
general rule, a supercargo cannot delegate his au¬ 
thority any more than any other agent, but excep¬ 
tion may arise where the power of delegation is 
conferred by the necessity of the case, the usages 
of trade, or the law and customs of the country 
where the agency is to be executed. 79 

§ 172. Master as Supercargo 

While a master has no implied powers of a super¬ 
cargo, he may have them conferred on him by express 
authority of the shipper. 

While a master has, as such, no implied powers of 
a supercargo, 80 he may have them conferred on 


65. U.S —Four Thousand Eight 
Hundred and Eighty-Five Bags of 
Linseed, Mass, 1 Black 108, 17 L 
Ed 35. 

58 C J. p 523 note 21. 

66. U.S.—-McBrier v. A Cargo of 
Hard Coal, D C.Minn., 69 F. 469. 

58 C J. p 523 note 22 

67. U S.—Wllcox v Five Hundred 
Tons of Coal, C.C Ill., 14 F 49— 
Kimball v. The Anna Kimball, C C 
Mass., 14 F.Cas.No 7,772, 2 Cliff. 

4. 

68. U.S.—Costello v. 734,700 Laths, 
etc., D.CN.Y., 44 F 105. 

58 C.J. p 523 note 24. 


69. U S.—Howard v. 9,889 Bags of 
Malt, DC Mass, 255 F 917. 

58 C J. p 523 note 25. 

70. U S —The Giulio, D.CNY., 34 F. 
909 

71. US—Wilcox v. Five Hundred 
Tons of Coal, C C Ill., 14 F. 49. 

58 C J p 523 note 27. 

72. Md.—Gaither v. Myrick, 9 Md. 
118, 66 AmD. 316. 

58 C J. p 523 note 28. 

73. U S —Forrestier v. Bordman, C 
C Mass, 9 F.Cas.No 4,945, 1 Story 
43 

74. Md.—Gaither v Myrick, 9 Md. 
118, 66 Am.D. 316. 

58 C J. p 524 note 33. 
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75. Md.—Gaither v. Myrick, supra. 
58 C.J, p 524 note 34. 

76. US—Forrestier v Bordman, C. 
C Mass., 9 FCas No 4,945, 1 Story 
43 

58 C J. p 524 note 35 

77. Md—Pawsons v. Donnell, 1 Gill 
& J 1, 19 AmD. 213. 

78. U S.—Forrestier v. Bordman, C. 
C Mass., 9 FCas.No.4,945, 1 Story 
43 

79. U S.—Memck v. Bernard, C C. 
Pa., 17 FCas No 9,464, 1 Wash. 479. 

58 C.J. P 524 note 38. 

80. Pa.—Rapp v Palmer, 3 Watts 
178—Taylor v. Wells, 3 Watts 65. 



§§ 172-174 


SHIPPING 


SO C.J.S. 


him by express authority of the shipper, 81 and some¬ 
times the circumstances are such that the necessity 
devolves on him to act as supercargo to protect 
the property and interests intrusted to him. 82 
Where the master is supercargo his duties and lia¬ 
bilities are as distinct as if confined to different 
persons, 83 and in dealing under his powers of 
supercargo he acts as agent of the shipper, not the 
owner of the vessel, and the former, not the latter, 
is liable for his acts; 84 but where, in pursuance of 
a general usage, goods shipped on a vessel are con¬ 
signed to the master to sell and make returns, the 
owner of the vessel is liable for the safe transporta¬ 
tion of the goods 85 

§ 173. Compensation; Lien 

On a valid sale a supercargo has a right to retain the 
proceeds of a cargo for a general balance due to him by 
the owners. 

On a valid sale a supercargo has a right to re¬ 
tain the proceeds of a cargo for a general balance 

IX. CARRIAGE 

§ 174. In General 

General rules relating to carriage of passengers are 
applicable to carriers of passengers by water. 

The law which regulates the rights and duties 
of carriers of passengers by train, street car, motor 
vehicle, or airplane is, in the mam, applicable to 
carriers of passengers by water, 92 the only differ¬ 
ence being conditions peculiar to the means and 
manner of transportation, 93 and certain statutory 
provisions. 94 

Public or common carriers; private carrier . Car¬ 
riers 'by water, holding themselves out to the public 


due to him by the owners, 86 and, if he receives 
his instructions from the ostensible owners of the 
whole cargo, he has a right to retain, out of the 
whole proceeds of the cargo, the amount of a gen¬ 
eral balance due to him from such ostensible own¬ 
ers, although there may be another part owner, 
whose interest was not disclosed to him until he had 
settled his account with the ostensible owners s * 
He has a lien on a return cargo to reimburse him¬ 
self for advances made by him and to satisfy any 
balance due him on the final adjustment of the 
transaction between him and the consignor, 88 and 
he has also a lien on the indemnity fund provided 
for by treaty with a foreign nation for sequestra¬ 
tion of a cargo. 89 On his death during the voyage, 
after he appoints substitutes, his representatives are 
entitled to full compensation stipulated for the 
whole voyage, 90 but if he did not appoint a repre¬ 
sentative, compensation is allowed only in propor¬ 
tion to the services performed. 91 

F PASSENGERS 

as carriers of passengers, are public or common 
carriers of passengers. 95 A company which main¬ 
tains boats for the sole and exclusive use of its 
own patrons is engaged m the business of a private 
carrier 96 and is not subject to rules applicable to 
common carriers. 97 

Regulations by carrier. In accordance with rules 
considered in Carriers § 575, a carrier of passengers 
by water may make reasonable rules and regula¬ 
tions for the use of the carrier’s premises; 98 they 
cannot be used, without the carrier’s consent, by the 
operators of taxicabs, 99 and they may be enjoined 
from such use. 1 


81. Md.—Gaither v. Myrick, 9 Md 
118, 66 AmD. 316. 

58 C J. p 524 note 40. 

82. US—The Collenberg, N.Y., 1 
Black 170, 17 L.Ed. 89. 

58 C.J p 524 note 41. 

83. U S —The Waldo, D C.Me., 28 F. 
Cas No 17,056, 2 Ware 165. 

58 C.J. p 524 note 42. 

84. U S.—The St Nicholas, Ga,, 1 
Wheat 417, 4 L.Ed 125. 

58 C J. p 525 note 43. 

86. Md.—Gaither v. Myrick, 9 Md 
118, 66 AmD. 316. 

58 C J. p 525 note 44. 

86. U.S.—Vo well v. West, D C., 28 
F.Cas No 17,024, 4 Cranch C.C. 100 

58 C J. p 525 note 45. 

87- U.S—Duckett v West, D.C., 15 
F.Cas.No.8,593, 4 Cranch C.C. 101 , 


88. Md —Karthaus v. Owmgs, 4 
Harr. & J. 263 

89. U.S—Stewart v. Callaghan, D 
C., 23 F.Cas.No 13,423, 4 Cranch C. 
C. 594. 

90. N.Y.—Gray v. Murray, 3 Johns. 
Ch. 167. 

91. Pa—Welsh v„ Dusar, 3 Binn. 
329. 

92. Ky—Coney Island Co v. Brown, 
162 S.W.2d 785, 290 Ky. 750. 

93. Ky—Coney Island Co. v. Brown, 
supra. 

94. Ky —Coney Island Co. v. 

Brown, supra 

95. Ky —Reasor v. Paducah, etc, 
Ferry Co., 153 SW. 222, 152 Ky. 
220, 43 L.R.A.NS, 820. 

10 C J. p 608 note 77. 
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Carriers of passengers generally, as 
public or common carriers see Car¬ 
riers §§ 530-534. 

96. Ohio.—Cloke v. Coney Island, 10- 
N E 2d 1009, 56 Ohio App. 384 

Transporting to park 
A company maintaining pleasure 
boats used solely to transport pa¬ 
trons from the mainland to its park 
on an island was a private carrier 
within the text rule.—Cloke v. Coneys 
Island, supra. 

97. Ohio.—Cloke v. Coney Island, 
supra. 

98. N.Y.—Borland v. Curto, 201 N.Y- 
S 469, 121 Misc. 814. 

99. NY.—Borland v Curto, supra. 

1. N.Y.—Borland v. Curto, supra. 
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§ 175. - Duty to Carry; Schedules and 

Route 

A vessel, as a common carrier, i$ bound to receive 
for carriage, without discrimination, ail proper persons 
who desire passage and properly offer to became passen¬ 
gers, unless some sufficient excuse exists for refusing 
them. 

A vessel generally engaged as a common carrier 
of passengers, like other common carriers, as con¬ 
sidered in Carriers § 538, is bound to receive for 
carriage, without discrimination, 2 all proper persons 
who desire it and properly offer to become pas¬ 
sengers, 5 unless some sufficient excuse exists for re¬ 
fusing them 4 The obligation to transport pas¬ 
sengers by water, either m accordance with a previ¬ 
ous contract or advertised schedule, is the obligation 
of the owner of the vessel, rather than that of the 
vessel itself. 5 When not in some manner properly 
regulated, the schedule of sailing, or the ports to 
which carriage shall be made, is largely a matter to 
be determined by the vessel owner. 6 

§ 176. - Who Are Passengers 

a. In general 

b. Commencement of relation 

c. Continuance and termination of rela¬ 

tion 

a. In General 

A passenger, in shipping, is said to Include all who 
pay freight for their own persons apart from their mer¬ 
chandise. The relation between vessel owner and passen¬ 
ger is the primarily contractual one of carrier and passen¬ 
ger. 

The term “passenger,” as used in shipping, has 
been said to include all persons who pay freight for 
their own persons apart from their merchandise. 7 


The relation between vessel owner and passenger is 
the primarily contractual one of passenger and car¬ 
rier. 8 In order that this relation may come into 
existence, there must be a contract of carriage, 
either express or implied, entered into between the 
passenger and the vessel owner, or by their respec¬ 
tive agents. 9 Such contract must ordinarily compre¬ 
hend the payment of fare or an equivalent there¬ 
for. 10 It is not essential that there be a direct pay¬ 
ment of fare by the passenger to the vessel owner. 11 
Hence, the transferee of a ticket from one who was 
going to take a voyage, 12 a person who purchases a 
ticket from one who holds a contract with the ves¬ 
sel owner for the carriage of an excursion party, 13 
or a former employee of a vessel who is having his 
transportation to home from a foreign port paid by 
the employer, as a part of the contract of employ¬ 
ment, 14 may become a passenger. However, in in¬ 
stances where the owner of one vessel contracts 
with another vessel to have his employees carried 
back and forth to work, the employees are not pas¬ 
sengers of the other vessel, 15 but rather invitees 
who have been invited to come aboard for a con¬ 
sideration paid by the employer. 16 

b. Commencement of Relation 

The relation of carrier and passenger commences as 
soon as a person with bona fide intention of taking pas¬ 
sage places himself in the care of the vessel or its em¬ 
ployees and is accepted as a passenger. 

The relationship commences as soon as a person 
with the bona fide intention of taking passage places 
himself in the care of the vessel or its employees 
and is accepted as a passenger; 17 he need not ac¬ 
tually have come on board the vessel, 18 but, if in 
good faith one intending to become a passenger 


2. N.C—Patterson v. Old Dominion 
SS Co, 53 SB. 224, 140 N.C. 412, 
111 Am.S R 848, 5 L.RA..KS, 1012 

58 G J. p 525 note 54. 

3. U.S.—Weade v. Dichmann, Wright 
& Pugh, Va, 69 SCt 1326, 337 U. 
S. 801, 93 L.Ed. 1704. 

58 G J. p 525 note 55. 

4. Ky.—Casteel v. American Air¬ 
ways, 88 SW.2d 976, 261 Ky. 818. 

Mass.—Connors v. Cunard SS Co, 90 
N.E. 601, 204 Mass. 310, 134 Am. 

S.R. 662, 26 Li R.A.,N.S., 171, 17 
Ann.Cas. 1051. 

58 C.J. p 525 note 52. 

5w U.S.—Acker v. The City of Ath¬ 
ens, C.A.LId., 177 F.2d 961—Todd 
Shipyards Corp. v. The City of 
Athens, D.C.Md., 83 FSupp. 67. 

6. Philippine.—Yangoo v. Public 
Utility Comrs., 36 Philippine 116. 

58 C.J. p 525 note 56. 


7. U.S.—The Main v. Williams, Md, 
14 SCt 486, 487, 152 U.S 122, 38 
LEd. 381. 

8. U S.—Austro-Amen can SS. Co v 
Thomas, N.Y., 248 F. 231, 231 C.C. 
A. 309, LRA.1918D 873. 

9. U S.—The Vueltabajo, D C Ala., 
163 F. 594. 

58 C.J. p 526 note 59. 

10. U.S —Carlsen v. A. Faladini, 
Inc, C.C A Cal, 5 F.2d 387. 

58 C J. p 526 note -60. 

Bartenders who pay for the privi¬ 
lege of conducting a bar on board a 
vessel are passengers and not em¬ 
ployees.—Yeomans v. Contra Costa 
Steam Nav. Co , 44 Cal. 71. 

11. U S —Gleason v. The Willa¬ 
mette Valley, D C.Cal, 71 F. 712. 

58 C J. p 526 note 61. 

12. U.S.—Gleason v. The Willa¬ 
mette Valley, supra, 
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13. D.C.—Mt. Vernon, etc.. Steam¬ 
boat Co v. McKenney, 46 AppD.C. 
99 

Pa—McBride v. McNally, 89 A. 1131, 
243 Pa 206, 52 LRA..N.S, 259. 

14. U S —The European, Da., 120 F. 
776, 57 CCA. 140. 

15. U S.—The Ross Coddmgton, D C 
NY., 40 F.2d 280, reversed on oth¬ 
er grounds, C.C.A., 6 F.2d 191. 

58 C J*. p 526 note 65. 

16. U.S.—The Ross Coddington, su- 
pra. 

17. U.S.—In re Kimball SS. Co, D. 
C.Cal, 123 F. 838, reversed on other 
grounds 128 F. 397, 63 CC.A. 139, 
65 D.R.A. 84, certiorari denied 24 
SCt. 859, 194 U.S. 638, 48 LEd 
1162. 

58 C.J. p 526 note 67. 

18. U.S—In re Kimball SS Co., su¬ 
pra. 

58 C.J. P 526 note 68. 
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goes on the vessel for the purpose of taking pas¬ 
sage on the usual terms and conditions established 
by the carrier, and the latter accepts the passenger, 
the relationship is at once established. 19 On the 
other hand, prospective passengers who have pur¬ 
chased tickets for transportation but have not 
boarded the vessel are not passengers 29 The fact 
that a ticket has not been purchased nor the fare 
paid does not prevent the creation of the relation, 21 
although it has been said that a subsequent nonpay¬ 
ment of fare, after demand therefor, may constitute 
good cause for a rescission of the contract. 22 

c. Continuance and Termination of Belation 

The relation of carrier and passenger continues un¬ 
til the passenger has been landed at the port of destina¬ 
tion and has left the vessel owner's dock or premises. 

The relation ordinarily continues until the pas¬ 
senger has been landed at the port of destination 
and left the vessel owner’s dock or premises, 23 and 
one who has become a passenger by reason of the 
purchase of through passage to the port of destina¬ 
tion does not lose his rights as such, during ingress 
to, and egress from, the steamer, while going 
ashore at an intermediate port for his own con¬ 
venience, if in so doing he violates no rule of the 
carrier or condition of his ticket. 24 

Termination. The relation of passenger and car¬ 
rier ceases when the passenger is made aware of the 
arrival at the port of destination, and has had a 
reasonable time to get off the vessel ; 25 if thereafter 
he remains on the vessel, he ceases to be a passen¬ 
ger 26 and becomes in effect a trespasser. 27 Where a 
passenger is transferred from one vessel to another, 
the relation of passenger and carrier between the 
passenger and the transferor carrier ceases when 
the transferee carrier accepts him as a passenger. 28 


§ 177* Statutory Regulation 

The carnage of passengers by water is now largely 
regulated by statute. Such statutory regulations are 
usually not regarded as limiting the common-law liability 
of the vessel owner; but as an aid of the common law 
or giving additional protection to passengers. 

The carnage of passengers by vessels has been 
largely regulated by federal statutes, having as an 
object the protection of the lives of the passengers 
and the assurance of suitable accommodations and 
proper transportation, although there have also been 
state statutes, designed to regulate steamboats used 
for the conveyance of passengers, which were not 
subject to regulation by congress because they were 
not used in navigating waters of the United 
States, 29 or to regulate the landing of foreign pas¬ 
sengers who may become a charge on the state. 30 
Statutory regulations of this nature are usually not 
regarded as limiting the common-law liability of the 
vessel owner, 31 but rather as coming in aid of the 
common law or giving additional protection to pas¬ 
sengers. 32 

§ 178. - Vessels Subject to Regulations 

a. Ownership and place of use 

b. Type of use 

a. Ownership and Place of Use 

Privately owned steam vessels navigating any waters 
of the United States which are common highways of 
commerce or open to general or competitive navigation 
are subject to regulation by congress. Some statutes 
regulate privately owned foreign vessels carrying passen¬ 
gers from any port of the United States. 

Although there seems to be some dispute as to the 
extent to which vessels engaged in purely internal 
commerce within a state can be subjected to federal 
regulations, as discussed m Commerce § 42, congress 
in some acts has undertaken to regulate all private¬ 
ly owned steam vessels navigating any waters of the 


19. U.S.—Mellquist v. The Wasco, 
D.C Wash., 53 F. 546. 

58 C.J. p 526 note $9. 

J20. U.S —Acker v. The City of Ath¬ 
ens, C A.Md, 177 F.2d 961—Todd 
Shipyards Corp. v. The City of 
Athens, DCMd, 83 F Supp 67. 

21. U S —Mellquist v. The Wasco, 
DC Wash, 53 F. 546 

58 C J. p 526 note 70 

22. Or—Clark v. North Pac. SS Co, 
144 P. 472, 74 Or 470, LRA1916E 
487. 

23. Mass —Dodge v Boston, etc , SS. 
Co, 19 N.E 373, 148 Mass 207, 12 
Am.S R 541, 2 L R A. 83 

Or—Dice v Willamette Transp , etc, 
Co, 8 Or 60, 34 Am R 575 

24. Mass.—Dodge v. Boston, etc, SS 


Co, 19 NE 373, 148 Mass 207, 12 
Am S R 541, 2 L R.A. 83. 

Or—Dice v. Willamette Transp., etc, 
Co., 8 Or. 60, 34 Am R. 575. 

25. Wash—Duval v Inland Nav, 
Co., 155 P. 768, 90 Wash 149, 

58 C.J. p 527 note 74, 

28. Wash —Duval v. Inland Nav. 
Co, supra. 

58 C J. p 527 note 75. 

27. Wash —Duval v. Inland Nav. 
Co, supra. 

28. U S.—Ransom v. Dollar S. S 
Line, D.CWash, 2 F Supp. 409 

Successive transfers 

Carrier-passenger relationship be¬ 
tween steamship and a passenger 
ceased when he was carried from 
the first steamship and accepted as 
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passenger by second steamship, and 
such relationship between second 
steamship and him ceased when he 
was transferred and accepted by a 
third steamship—Ransom v. Dollar 
S. S. Line, supra 

29. Mass.—Commonwealth v King, 
22 N.E, 905, 150 Mass. 221, 5 L R.A, 
536. 

58 C J. p 527 note 78. 

30. Me—Lawrence v. Small, 48 Me. 
468. 

58 C.J. p 527 note 79. 

31. Mass.—Simmons v. New Bed¬ 
ford, etc., Steamboat Co., 97 Mass 
361, 93 Am.D. 99. 

58 CLJ. p 527 note 82. 

32. N.Y —Carroll v. Staten Island 
R. Co., 58 N.Y. 126, 17 Am.R. 221. 

58 C.J p 527 note 83. 
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United States which are common highways of com¬ 
merce or open to general or competitive naviga¬ 
tion. 33 As to foreign owned vessels the defining 
section of some regulatory acts provides that all 
privately owned foreign vessels carrying passengers 
from any port of the United States shall be subject 
to certain enumerated provisions, with a proviso 
that, when such foreign vessel belongs to a country 
having inspection laws similar to those of the 
United States and has a proper certificate of in¬ 
spection from its own country, it shall not be sub¬ 
ject to general inspection under our laws; 34 and a 
foreign owned vessel having complied in all per¬ 
tinent respects with the laws of its own country and 
procured an American certificate of inspection is 
thereby relieved from further compliance with our 
regulations as to life-saving equipment. 35 Such a 
proviso operates to limit the applicability of other 
sections of the act, 36 so that, if a subsequent sec¬ 
tion of the act relating to life saving appliances is 
amended to apply to foreign vessels, it will have 
no application to such foreign vessels as are ex¬ 
cepted from the entire act by the proviso of the de¬ 
fining section. 37 

b. Type of Use 

Some regulatory statutes expressly except ferryboats 
and tugs, many statutes profess by their terms to apply 
only to vessels engaged in the carriage of passengers. 

An express exception is sometimes made in the 
statutes in favor of ferryboats and tugs, 38 and 
many regulatory statutes profess by their terms to 
apply only to vessels engaged in the carnage of pas¬ 
sengers, 39 as common carriers. 40 Statutes of this 
type have been held to apply to a vessel which ac¬ 
tually carries passengers for hire, although it does 
not regularly engage in that business. 41 Certain 
gratuitous carriages of persons, other than the of¬ 


ficers or crew of a vessel, for noncommercial pur¬ 
poses, have been held not to bring a vessel within 
the scope of acts regulating the carriage of pas¬ 
sengers. 42 However, the transportation of persons 
who pay only the actual expenses incurred may be 
regarded as a carriage of passengers, 43 and the 
conclusion that a person, other than a regular mem¬ 
ber of the crew, is not a passenger, is not rendered 
necessary by the fact that he signs a paper which 
purports to make him a member of the crew at a 
set price but which he does not receive and for 
which he renders no services. 44 

§ 179. - Particular Matters of Regulation 

a. Number of passengers 

b. Carriage of emigrant or steerage pas¬ 

sengers 

c. Dangerous articles 

d. Equipment 

e. Inspection 

f. Miscellaneous matters 

a. Number of Passengers 

The number of passengers which can be safely carried 
may be regulated by statute. 

Under some statutes the number of passengers of 
each class which can be safely carried with prudence 
and safety by passenger vessels, other than ferry¬ 
boats, is prescribed, and is to be stated in the certifi¬ 
cate of inspection, and penalties are fixed for taking 
on board a greater number of passengers than are 
thus allowed. 45 Under such a statute, a penalty 
will not be inflicted for carrying an unlawful num¬ 
ber of passengers where the excess of passengers 
over the number permitted by the certificate is com¬ 
posed of persons who have forced their way on the 
vessel against the wishes of the owners or officers of 
the vessel. 46 


33. U.S—The City of Salem, DC 
Or, 38 F. 762, 13 Sawy. 607, 4 LR 
A. 125. 

58 CJ p 527 note 85. 

34. TJ.S—Petition of Canadian Pac 
R Co, DC Wash., 278 F. 180 

58 C J. p 528 note 89. 

35. U S —The Princess Sophia, C.C 
A-Wash, 61 F.2d 339, certiorari de¬ 
nied Brace v. Canadian Pac R. Co, 
53 SCL 396, 288 U.S. 604, 77 LEd 
980 

36. U S.—Petition of Canadian Pac. 
R. Co, DC.Wash., 278 F. 180. 

37. U S.—Petition of Canadian Pac. 
R. Co, supra. 

58 C.J. p 528 note 91. 

38. TJ.S.—Elizabethport, etc, Ferry 
Co. v. TJ. S., C.C2STY., 8 F.Cas.No. 
4,362, 5 Blatchf. 198. 

58 C.J. p 528 note 92. 


39. TJ S —U S v. The Thomas Swan, 
DCS.C, 28 FCas No 16,480. 

58 C J. p 528 note 93 

40. Pa—Commonwealth v Cerra, 66 
PaDist & Co 96, 50 Lack Jur. 153 
—Commonwealth v. Cerme, Quar 
Sess , 11 Monroe D R 73 

Operators of amphibious “duck” 

The operators of an amusement 
park at a privately-owned lake, who 
operate an amphibious motor vehi¬ 
cle known as a “duck” as a diversion 
for their patrons, are not common 
carriers within the meaning of stat¬ 
ute requiring a certificate of public 
convenience for its operation, where 
the “duck,” m making a round trip 
of approximately two miles, partly on 
land and partly on the waters of 
the lake, from a point within the 
park, makes no stops for the purpose 
of picking up or discharging pas¬ 
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sengers and renders no intermediate 
service—Commonwealth v. Cerra, 66 
PaDist & Co 96, 50 Lack Jur 153. 

41. TJ S —The Scow No. 1, D.C.N.Y, 
169 F. 717 

58 C J. p 528 note 94. 

42. US—U. S. v. Guess, D.C.La., 48 
F 587 

58 C.J. p 529 note 95. 

43. U.S —The Scow No. 1, D.C.N.Y , 
169 F. 717. 

58 C J p 529 note 96. 

44. U.S.—U. S v Jones, D.CMd, 195 
F 860 

45. US —The Hazel Kirke, D.C & C 
CN.Y., 25 F. 601, 23 Blatchf 292. 

58 C J. p 529 note 6. 

46. U.S.—The Geneva, D.C.Pa., 26 F. 
647. 

58 C.J. p 529 note 7. 
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Excursion permits Where a passenger steamer 
is to engage in excursions, some statutes allow the 
inspectors to issue to such steamer a special written 
permit stating the additional number of passengers 
that may be carried, and also to limit the route and 
distance of the excursion 47 In such a case an 
oral permission to carry additional passengers is in¬ 
sufficient as the statute requires the permit to be 
in writing. 48 A statute of this type does not re¬ 
quire a special excursion permit, where a passenger 
steamer does not carry or purpose to carry a num¬ 
ber of passengers m excess of those allowed by its 
regular certificate, and the route selected is within 
the one that the steamer is already permitted to 
navigate 49 It has also been held that a boat usual¬ 
ly engaged as a ferry, but which frequently for¬ 
sakes its ferry route and undertakes employment 
as an excursion boat, need not obtain a special ex¬ 
cursion permit, 50 and that, if it does obtain such 
a permit, it cannot be penalized for carrying more 
passengers than the number specified. 51 

b. Carriage of Emigrant or Steerage Passengers 

Special statutes relating to the carriage of emigrant 
and steerage passengers may regulate the number of 
passengers to be carried, food or provisions to be fur¬ 
nished, and accommodations to be provided. 

Under special statutes relating to the carriage 
of emigrant or steerage passengers, congress has, 
among other matters, made subject to regulation 
the number of passengers to be carried, 52 the food 
or provisions to be furnished, 53 and accommoda¬ 
tions to be provided. 54 When such regulations are 
applicable, the responsibilities and duties thus im¬ 
posed cannot be evaded by contract of charter. 55 
Although the general terms of such an act are 
broad enough for all its provisions to be applicable 
to steam vessels engaged in the carriage of steer¬ 
age passengers, only certain provisions of the no¬ 
tice specified have been held to apply to such ves¬ 
sels, where one section of the act specifically de¬ 


clares that steam vessels shall be subject to the pro¬ 
visions of the act relating to the space m vessels 
appropriated to the use of passengers. 56 Such 
regulations may be made applicable to any vessel 
which takes on steerage passengers in a foreign 
port for transportation to any port in the United 
States, 57 but an exception where the port of load¬ 
ing is m foreign territory contiguous to the United 
States extends to any port within such territory and 
is not limited to ports along the waters separating 
that territory from the United States. 58 

c. Dangerous Articles 

The carriage of dangerous articles on passenger ves¬ 
sels may be subject to statutory regulation. 

Under statutory regulations, the carriage of dan¬ 
gerous articles, such as explosives and highly in¬ 
flammable substances, on passenger vessels, may 
be prohibited or controlled. 59 A regulation permit¬ 
ting the carriage of such gasoline as is used by au¬ 
tomobiles as a source of motive power, provided 
any fire in the vehicle is extinguished before it 
enters the vessel and is not relighted until after it 
has left it, is violated, if an ordinary automobile 
propelled by gas is run on and off the vessel under 
its own motive power. 60 A statutory exception 
permitting the carriage of petroleum of a certain 
class, where there is no other practicable mode of 
transportation, does not apply where there is an all- 
rail route over which the oil may be earned with 
any profit; 61 but, if the rate of freight by rail is 
so high as to prevent any profit on the sale of the 
oil, or to destroy the trade between the points in 
question, it is not a practicable mode of transpor¬ 
tation between those points. 62 

d. Equipment 

The equipment to be carried and maintained by pas¬ 
senger vessels is sometimes made the subject of statutory 
regulation. 

Under some regulatory acts the life-saving ap- 


47. US—The Pope Catlm, D.C.Ga., 
31 F. 408. 

58 C J. p 529 note 8. 

48. U S —Pollock v. The Laura, D.C. 
N'T, 5 F. 133, affirmed 5 S.Ct 881, 
114 U S. 411, 29 L Ed. 147. 

49. US —The Pope Catlm, D C.Ga, 
31 F 408 

50. U S —Schwerin v. North Pac R 
Co, D.C.Cal, 36 P. 710, 13 Sawy 
507. 

51. U.S,—Schwerin v. North Pac R 
Co., supra. 

52. TJ.S—U. S. v. The Louisa Bar¬ 
bara, DC Pa, 26 P.Cas No.15,632, 
Gilp. 332. 

58 C J. p 530 note 14. 


53. U.S—The European, La., 120 F. 
776, 57 C.C.A 140. 

58 C J. p 530 note 15. 

54. US —U. S. v. Lavarrello, C.C.N 
Y., 149 P. 297 

58 C.J. p 530 note 16. 

55. U S.—The Prmz Georg:, C.C.La, 
23 P. 906. 

56. U S —The Strathairly, Cal., 8 S. 
Ct 609, 124 U S. 558, 31 L.Ed. 580. 

58 C.J. p 530 note 18. 

57. U.S—The European, La., 120 F 
776, 57 C.C A 140. 

58 C.J. p 531 note 19. 
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58. US —U. S. v. The Danube, D.C 
Or, 55 P 993. 

58 C J. p 531 note 20. 

59. N.Y.—Egan v. New Jersey 
Steamboat Co, 33 NYS. 791, 86 
Hun 542, affirmed 49 N EL 1096, 154 
NY. 777. 

58 C.J. p 531 note 24 

60. U.S —The Texas, D C.N.Y., 134 
P. 909 

58 C.J. p 531 note 25. 

61. U.S—U. S. v. Thornburg, D.C. 
Mo, 6 F. 41, affirmed, C.C., 7 F. 
190 

58 C.J. p 531 note 26. 

62. U.S.—U. S. v. Thornburg, supra. 
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phances and other equipment to be carried and J 
maintained by passenger vessels is prescribed and < 
some group of officials is given the power to make 
rules with respect to the matters provided for. 63 
If the rules of such officials are declared to have, 
when properly promulgated and approved, the force 
and effect of law, and these rules are complied 
with, there can be no violation of the statutory 
regulations relating to the same matter; 64 while a 
violation of such rules may constitute a fraud on 
the government and be punishable as such 65 Al¬ 
though a statute may place the primary duty as to 
the selection and maintenance of the prescribed life 
preservers, and other safety appliances, on the own¬ 
er of the vessel, it is, nevertheless, the duty of the 
master to use ordinary observation and inquiry; 
and, if he thereby acquires notice of some defect in 
the vessel’s appliances, it is his duty to take some 
steps toward remedying the situation. 66 A statute 
requiring that a certain type of life preservers 
be furnished is as much violated by a furnishing of 
improper life preservers as by a failure to furnish 
any at all. 67 

Radio and wireless. A statute, making it an of¬ 
fense for a master or other person in charge of an 
ocean going steamer carrying passengers to leave, 
or attempt to leave, any port of the United States 
on a voyage of over a certain distance without be¬ 
ing equipped with prescribed wireless apparatus, 
may be violated by the making of such ? trip by 
a steamer which carries besides its regular crew 
only persons who have signed a paper which pur¬ 
ports to make them members of the crew at a 
specified sum per month 'but which they do not re¬ 
ceive and for which they render no services, even 
though they pay no fare beyond a certain sum which 
they give to a ship officer to enable him to furnish 
them with extra food and provisions which they de¬ 
sire to have on the voyage. 68 

e. Inspection 

Carriers of passengers by water are subject to regula¬ 
tion by statutes providing for inspection of vessels. 


J Statutes imposing a penalty for navigating a 
; vessel without having it inspected are strictly con¬ 
strued, 69 and, if the object and scope of an in¬ 
spection act are to provide for the better security 
of the lives of passengers, it will repeal, as in¬ 
consistent, a provision m an earlier act which im¬ 
poses a penalty on merchandise \essels that navigate 
without inspection, and which provision is omitted 
from the latter act 70 An inspection statute applica¬ 
ble by its terms only to passenger steamers applies 
to vessels which at any particular time carry pas¬ 
sengers for hire as well as those whose regular 
business is to carry passengers 71 A statute, pre¬ 
scribing that the inspectors shall, at least once in 
every year on application m writing of the master 
or owner, carefully inspect the hull, accommoda¬ 
tions, and equipment of every passenger steamer, is 
construed not to leave it optional with the ship¬ 
owner whether or not he shall have his vessel in¬ 
spected; 72 but rather it is regarded as creating a 
duty on the part of the shipowner to make a written 
application for an inspection at least once in every 
year. 73 Under a statute providing for the inspec¬ 
tion of the boiler m every steam vessel before it is 
used, it is as much the duty of the owner of a pas¬ 
senger ship to cause an inspection of a boiler that 
has been repaired in a substantial part, as it is 
to cause the inspection of a new boiler before using 
it 74 After a vessel has passed inspection on the 
basis of its equipment being m the condition re¬ 
quired by statute, it is the duty of the vessel to see 
that the equipment is maintained m the condition 
required. 75 

f. Miscellaneous Matters 

Particular matters, which may be subjects of regu¬ 
lation in connection with the carnage of passengers 
by water, include the sale of tickets, the crew, a ship 
physician or surgeon, steam pressure, and other matters. 

In addition to those matters considered supra 
subdivisions a~e of this section, various other par¬ 
ticular matters are subject to regulation, such as 
the time for making claims for personal injuries. 76 


63. US —The Thomas Swan, DC 
NY, 23 F.Cas No 13,931, 6 Ben. 
42. 

58 C.J. p 531 note 28. 

64. U.S—Deslions v. La Compagnie 
Generate Transatlantique, NY., 28 
S Ct 664, 210 U S 95, 52 L Ed. 973 

58 C.J. p 532 note 29. 

65. US-U. S. v. Stone, D.C.NJ, 
135 F. 392. 

58 C J. p 532 note 30. 

66. U.S.—U. S v. Van Schaiek, C.C 
NY., 134 F. 592, 159 F. 847. 

80 C.J.S —69 


67. US —U. S v. Van Schaick, su¬ 
pra. 

68. US—U. S. v. Jones, D.C.Md, 
195 F. 860. 

69. U.S —The Sun, D C.Wis, 23 F 
CasNo.13,612, 1 Biss. 373. 

70. U S.—The Sun, supra 

71. U.S.— 1 The Jacob G Neafle, B.C. 
N.Y., 13 F.Cas.No 7,156, 8 Ben. 251. 

58 C.J. p 532 note 36. 

72. U.S.—The Jacob G Neafle, su¬ 
pra. 

73. U S —The Jacob G. Neafle, su¬ 
pra. 

1089 , 


74. U.S.—The Annie Faxon, Wash., 
75 F. 312, 21 C.C.A. 366 

75. U.S —The Garden City, D.C N.Y., 
26 F. 766. 

76. Statute not retroactive 
Statute relating to time for making 

claims for personal injuries against 
a steamship company as a carrier 
was not applicable to an accident 
that occurred a month or more be¬ 
fore the enactment of such statute. 
—Baron v Compagnie Generate 
Transatlantique, C.CA.N.Y., 108 F.2d 
2L 
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Under some statutes 77 designed to protect uneducat¬ 
ed or foreign persons, such as steerage or emigrant 
passengers, 78 the sale of steamship tickets is regu¬ 
lated. 

Copies of synopsis of laws. Under a law requir¬ 
ing the secretary of the treasury to prepare a syn¬ 
opsis of the laws relating to the carnage of pas¬ 
sengers and requiring the owners of vessels to keep 
two copies of the synopsis posted in conspicuous 
places on the vessel, it is no defense that one copy 
had been posted, 79 or that the surveyor of the port 
where the vessel was registered had been unable to 
furnish the owner two copies. 80 

Crew. Where a statute requires a passenger 
steamer to have on board and m its service such 
complement of licensed officers and crew as may be 
entered by the local inspectors m the certificate of 
inspection, the sufficiency of the crew depends on the 
terms and construction of the inspection certifi¬ 
cate. 81 A statute repairing a full crew, and suffi¬ 
cient at all times to manage the vessel, is violated 
where the crew taken on board is of such a race 
that they cannot understand orders that are given 
them because of lack of knowledge of the lan¬ 
guage in which they are given. 82 

Physicians and surgeons , A federal statute, 
found in an act regulating the carriage of emigrant 
or steerage passengers, and requiring that ships 
carrying more than fifty steerage passengers carry 
a duly qualified and competent surgeon or medical 
practitioner, permits his services to be required on¬ 
ly by steerage or emigrant passengers, 83 and not by 
cabin passengers or members of the crew. 84 

Rates, classification etc. Under the federal Con¬ 
stitution and statutes applicable to the territory of 
Hawaii, the territory is authorized to investigate 
and regulate the rates, classifications, acts, omis¬ 
sions, and practices of a Hawaiian steamship corpo¬ 
ration engaged in the business of carrying pas¬ 
sengers in territorial waters 85 


Steam pressure. Under a statute making it the 
duty of the master to see that the safety valve on 
the boiler is raised when the vessel comes to a 
stop, so as to relieve the steam pressure, the mas¬ 
ter cannot leave it to the discretion of the engineer 
whether or not the safety valve will be opened at 
stops, 86 and the statute is violated if the valve is 
not raised even though other means, such as open¬ 
ing the furnace door, are sought to be used to 
reduce the pressure 87 

§ 180. - Penalties, Forfeitures, and Lia¬ 

bilities for Violation 

a. In general 

b. Liens 

c. Remission 

d. Actions and proceedings to collect 
a. In General 

Statutes regulating the carriage of passengers by- 
water usually provide for the imposition of penalties for 
a violation of their provisions. A statute which, in addi¬ 
tion to a penalty, Imposes a special liability if damage 
results from the neglect of specified persons does not 
limit the common-law liability of the shipowner as a 
carrier of passengers. 

Under regulatory acts providing for special penal¬ 
ties for the violation of particular provisions, and 
providing in a general section for the payment of 
a certain sum where any vessel is navigated with¬ 
out complying with any of the terms of the act, it 
has been held that the fact that the provision vio¬ 
lated is one for which a special penalty is provided 
does not prevent the imposition of the general pen¬ 
alty, 88 although there is also authority to the con¬ 
trary. 89 The fact that a general penalty is to be 
imposed only when a vessel has been “navigated” 
without complying with the provisions of the act 
has been held not to restrict its imposition to situa¬ 
tions only where regulations dealing with technical 
matters of navigation are violated 90 A penalty of 
this nature may be imposed for failure to do any¬ 
thing required or provided for in the regulatory 
act, 91 such as, noncompliance with a provision limit- 


77. Mich—People v Fidelity & Cas¬ 
ualty Co of New York, 192 N.W 
658, 222 Mich 296 

58 CJ p 529 note 98. 

78. 'Pa—Commonwealth v. Disanto, 
131 A. 489, 285 Pa. 1. 

58 CJT p 5 29 note 98. 

79. U S —The Lewellen, D C Ind , 15 
F.Cas No 8,307, 4 Biss. 156 

80. TJ.S —The Lewellen, supra. 

81. "CJ S —In re Meyer, D C Cal, 74 
F. 881. 

82. U S —In re Pacific Mail SS. Co., 


Cal, 130 F 76, 64 CCA. 410, 69 
LRA 71, certiorari denied 25 S 
Ct 790, 195 US 632, 49 L Ed 353 

83. U S —G-eistlinger v Internation¬ 
al Mercantile Marine Co, DCNT., 
295 F 176. 

84. U S —Geistlinger v Internation¬ 
al Mercantile Marine Co, supra 

58 C J p 531 note 23. 

85. Hawaii —Territory v. Inter-Is- 
land Steam Nav. Co., 32 Hawaii 
127 

86. U.S.—U. S v Farnham, C C N 

1090 


Y, 25 FCas No 15,071, 2 Blatchf. 
528 

87. U S —U. S. v Farnham, supra 

88. U S —U S v Independent Pack¬ 
et Co., Mo, 226 F. 721, 141 CCA 
477, rehearing denied 228 F. 673, 
143 CCA 195—The Idaho, DC 
Or, 29 F 187. 

89. US—U. S. v. The Manhattan, 

CCNY, 26 FCas No 15,714, 3 

Blatchf. 270 

90. US—The Idaho, D C Or , 29 F 
187 

91. U S —The Idaho, supra. 
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mg the number of passengers which may be car¬ 
ried. 92 

Regulatory acts which, in addition to penalties 
and forfeitures, provide that whenever damage is 
caused to a passenger or his baggage, the master 
and owner, or either, and the vessel shall be liable 
for the full amount of damage if it happens through 
failure to comply with any of the regulatory pro¬ 
vision*, and that if the loss occurs through neglect 
on the part of the mate, engineer, or pilot, they 
may be sued for the damages sustained, do not 
limit the common-law liability of a shipowner as a 
carrier of passengers by confining his liability to 
cases where he is himself at fault, 93 but the lia¬ 
bility may be imposed where the injury is caused 
by the failure of those employed on the vessel to 
comply with the regulatory provisions 94 The lia¬ 
bility arising under such a statute is not affected by 
other statutes providing for a limitation of liability 
for merchandise on behalf of shipowners, but the 
unlimited statutory liability arises only where the 
property injured is such as may be said properly to 
constitute “baggage” of a passenger. 95 If the own¬ 
er of a passenger vessel fails to have his boiler 
inspected as required by statute, and it subsequently 
explodes to the injury of passengers, liability arises, 
under a statute of the nature above described, even 
though it is not shown that the failure to inspect 
was the cause of the explosion, 96 or that an inspec¬ 
tion would have necessarily disclosed the imperfec¬ 
tions and weakness which resulted in the accident. 97 

b. Liens 

In the absence of express statutory provision, no lien 
exists against the vessel for penalties and fines incurred 
because of violation of statutory regulations. 

In the absence of express provision, no lien 
exists against a vessel to secure the payment of 
penalties and fines incurred by its officers or owner 
because of violation of statutory regulation; 98 and 
a provision that the vessel engaged m violation of a 
regulation shall be liable for the penalties pre¬ 
scribed, and may be seized and proceeded against 


by way of libel, does not create a lien," but merely 
gives a right to enforce the penalty by a proceeding 
m rem. 1 A statute providing that the amount “of 
the several penalties imposed by the foregoing 
provisions” of a regulatory act shall be liens on the 
vessel violating such provisions creates a lien on the 
vessel for a sum which a preceding section provides 
the master shall “be fined” and imprisoned m event 
of violation 2 The rule is the same even though the 
extent of the lien cannot be determined until after 
the conviction of the master, and the assessment of 
the amount of the fine imposed on him, 2 although in 
this situation the only penalty recoverable against 
the vessel is that which has been adjudged against 
the master in the criminal prosecution. 4 A statutory 
lien, to secure the payment of penalties, is not di¬ 
vested by a sale of the vessel to a bona fide pur¬ 
chaser, 5 but if the right m rem, which is given, is 
only one to proceed by way of libel, and not a lien, 
a sale of the vessel before the filing of a libel 
will defeat any remedy against it 6 

c. Remission 

Fines and penalties Incurred because of violation of 
statutory regulations may be remitted under appropriate 
statutory provisions. 

Congress may validly grant to the secretary of 
the treasury the power to remit fines and penalties 
incurred by the violation of federal regulations re¬ 
lating to the carriage of passengers; 7 and where the 
power granted is to remit “any fine or penalty” pro¬ 
vided for in a regulatory act, and the rights granted 
informers are made subject to the power of remis¬ 
sion except where the claims of the informer have 
been adjudicated prior to the application for remis¬ 
sion, a warrant of remission operates to discharge all 
liability for penalties given in favor of individuals 
and for which a suit m rem has been brought but 
not yet tried. 8 The power of the secretary of the 
treasury to remit fines and penalties may be limited 
to .those provided for m an act relating to the super¬ 
vision and inspection of steam vessels, 9 and may 
not extend to penalties provided for m an act regu- 


92. TJ S —The Idaho, supra 

93. TJ S —Sherlock v Ailing, Ind , 93 
U S 99, 23 LEd 819. 

N T —Carroll v Staten Island R 
Co, 58 N.T 126, 17 Am.R 221 

94. U S.—Sherlock v Ailing, Ind , 93 
TJ S 99, 23 LEd 819. 

N Y —Carroll v Staten Island R Co , 
58 N.T. 126, 17 Am R. 221 

95. NY.—Chisholm v Northern 

Transp, Co., 61 Barb. 363 

Liabilities of shipowner subject to 
limitation by statute see infra § 
243. 


96. TJ S —The Annie Faxon, Wash , 
75 F 312, 21 CCA 366 

97. TJ S —The Annie Faxon, supra 

98. US-'U S v. The Laurel, DC 
Mo, 26 F Cas No 15,569, Newb Adm 
269 

99. TJ S —TJ S. v The Laurel, supra 

1. TJ S.—TJ S. v The Laurel, supra 

2. TJ S —The Strathairly, Cal., 8 S.Ct 
609, 124 TJ S 558, 31 LEd 580 

58 C J p 533 note 59. 

3. U.S—The Strathairly, supra. 
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4. US —The Strathairly, supra 

5. US —Hatch v. The Boston, I>C 
Pa, 3 F. 807. 

6. US—U. S v. The Laurel, DO 
Mo, 26 FCas.No 15,569, Newb 
Adm 269 

7. US—The Laura, CCNT, 8 F. 
612, 19 Blatchf 562, affirmed 5 S 
Ct. 881, 114 US. 411, 29 LEd. 147 

8. U S.—The Laura, supra. 

9. US —Findlay v U S, Hawaii, 
225 F. 337, 139 C.C A. 207. 
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lating the carriage of steerage and emigrant pas¬ 
sengers; 10 and a statute transferring to the secre¬ 
tary of commerce the power conferred on the secre¬ 
tary of the treasury, as to the remission of fines and 
penalties, does not give to the secretary of com¬ 
merce any greater power than that previously pos¬ 
sessed by the secretary of the treasury. 11 In the ab¬ 
sence of express authority, an executive officer, 
charged with the duty of prosecuting for penalties 
incurred under the provisions of a regulatory act, 
has no power to grant a remission or mitigation of 
such penalties; 12 but where it is within his super¬ 
visory authority to determine as a preliminary mat¬ 
ter whether the penalties of an act have been in¬ 
curred, he may, after an investigation of the evi¬ 
dence, determine the amount of penalties, if any, 
for which prosecution will be taken. 13 

d, Actions and Proceedings to Collect 

(1) Determination by executive depart¬ 

ment 

(2) Judicial actions and proceedings 

(1) Determination by Executive Department 

An executive department, vested with power and 
duty to prosecute for violation of statutory regulations 
relating to carriage of passengers, has no jurisdiction to 
determine Judicially the existence of a liability for pen¬ 
alties. 

A statute vesting a certain executive department 
or official with the power and duty to prosecute 
for violations of regulations relating to the carriage 
of passengers confers no jurisdiction on the ex¬ 
ecutive to determine judicially the existence of a 
liability for penalties. 14 Such a department may, 
however, in consideration of its delay m taking 
court proceedings to enforce a penalty which is a 
lien on the vessel, and m order that the vessel may 
obtain immediate clearance, take a bond condi¬ 
tioned to pay such penalties as the department shall, 
after an investigation of the facts, determine to have 
been incurred. 15 This bond will be valid as a com¬ 
mon-law obligation even though the department # has 
no statutory authority to require bonds; 16 and the 
case being properly submitted by the condition in 


the bond, the department may proceed to determine 
the penalties incurred 17 In an action on the bond, 
the court will not revise the proceedings before the 
department, 18 but will only decide whether the facts 
have been submitted to the department and what 
determination has been made by the department on 
such facts 19 

(2) Judicial Actions and Proceedings 

In the absence of a prescribed remedy for the re¬ 
covery of a penalty for violation of statutory regulations 
relating to the carriage of passengers, a common-law ac¬ 
tion of debt is appropriate. 

When no remedy has been prescribed for the re¬ 
covery of a penalty imposed on the master or owner 
personally, a common-law action of debt is an ap¬ 
propriate remedy ; 20 and this remedy is exclusive if 
the statute creating the penalty gives only this rem¬ 
edy for its enforcement, 21 but there exists author¬ 
ity to the effect that a libel m personam may be 
maintained m an admiralty court for the recover} 
of a penalty. 22 Where the statute makes a viola¬ 
tion a misdemeanor on the part of the master, and 
subjects him to a fine and imprisonment, a civil 
proceeding in admiralty cannot be maintained 
against him for the recovery of the fine. 23 If a fed¬ 
eral statute, providing for full liability for injuries 
to person or property resulting from a failure to 
comply with regulatory provisions, prescribes no 
remedy for the enforcement of the liability, it may 
be enforced m the state courts by a common-law 
action 24 

In the absence of a lien or express authority, a 
proceeding m rem cannot be maintained for the 
recovery of a penalty, 25 but where a penalty has 
been made a lien on the vessel, 26 or where no per¬ 
sonal liability for the penalty is prescribed but the 
vessel itself is made subject to forfeiture, 27 a libel 
in rein in admiralty may be brought to secure the 
enforcement of the penalty; and an error of the 
clerk in docketing the case on the civil docket as 
if it were a common-law action will not prevent 
the court from proceeding with the case as an 
admiralty suit m rem. 28 When by one section of a 


10. U S —Findlay v. U. S , supra 

11. TJ S —Findlay v. U S., supra. 

12. U S —Findlay v U S , supra 

13. U S —Findlay v. U S, supra 

14. TJ S —Findlay v U S, Hawaii, 
225 F. 337, 139 C.C A 207 

15. XJ S —Findlay v TJ S., supra. 

16. X7.S —Findlay v. 17. S , supra 

17. I7.S.—Findlay v U S , supra 
\8. U.S.—Findlay v. U. S, supra. 


19. U S —Findlay v. TJ. S., supra. 

20. U S.—U. S. v The C B Church, 

CCLa, 25 FCas No 14,762, 1 

Woods 275 

58 C.J. p 534 note 71. 

21. U S.—The Nashville, D C Ind , 17 
F.Cas No,10,023, 4 Biss 188 

22. TJ.S.—TJ S. v. Burlington, etc, 
Ferry Co., DC Iowa, 21 F 331. 

23. U S —The Scotia, D.C N.T., 39 
F 429. 

58 C J. p 534 note 73. 
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24. N T —Chisholm v. Northern 

Transp Co , 61 Barb. 363 

25. U S —The Nashville, D C Ind , 17 
FCas No 10,023, 4. Biss. 188 

58 C J p 534 note 75. 

26. TJ S —The Prmz Georg, C.C La, 
23 F. 906 

58 C J. p 534 note 76. 

27. TJ.S—The Lewellen, DC.Iiid, 15 
FCas.No 8,308, 4 Biss 167. 

58 C J. p 534 note 77. 

28. TJ S —Hatch v. The Boston, D.C 
Pa, 3 F 807. 



80 C.J.S. 


SHIPPING 


§ 180 


regulatory act the master of the vessel is made 
guilty of a misdemeanor and subject to a fine for the 
doing of a certain act, and by another section the 
fine thus imposed is made a lien on the vessel, it is 
usually held that no libel can be maintained against 
the vessel until after the master has been criminally 
prosecuted and convicted, 29 although there is also 
some authority to the contrary. 30 If the penalty, 
made a lien, is one which may be recovered m an 
action of debt by any person suing for it, and the 
conduct which causes it to be incurred is not made 
a misdemeanor, the proceedings m rem may be 
brought direct without a previous action in per¬ 
sonam. 31 An attachment or seizure of the vessel, 
before the filing of the libel, has been held unneces¬ 
sary, where the penalty and the lien may be en¬ 
forced by a private individual, 32 and other cases 
have held that the execution and delivery of a statu¬ 
tory bond to secure the release of a vessel operates 
as a waiver of any objection that the vessel was not 
seized until after the filing of the libel. 33 

Election of remedies. In situations where a pen¬ 
alty may be recovered either by an action in per¬ 
sonam or a proceeding in rem, a pursuit of one 
remedy does not necessarily amount to an abandon¬ 
ment of the other, 34 and although a personal 
judgment has been obtained, if the penalties have 
not been paid, a lien still exists against the vessel, 
and this may be enforced by a proceeding m rem. 35 

Jurisdiction Where a penalty is made a hen on 
the vessel, jurisdiction for a proceeding in rem for 
its recovery does not depend on the place where the 
offense was committed, 36 but any court, within 
whose territorial jurisdiction the vessel may be at 
the time of the commencement of the suit, has ju¬ 
risdiction of the cause, and the vessel may 'be 
seized by the marshal of that court. 37 If not ex¬ 
pressly or impliedly prohibited, an action to enforce 


a statutory liability imposed by federal statute for 
failure to comply with federal regulatory provisions 
may be brought m a state court 38 

Parties , pleading, and evidence. If by statute 
the right to recover a penalty is given to any person 
suing for it, the United States is not a necessary 
party to an action brought for its recovery, 39 nor 
need the suit be prosecuted m its name, since such 
a statute implies the right of a private party who 
proceeds to enforce the penalty to sue therefor in his 
own name. 40 A statute providing that every pilot, 
engineer, mate, or master of any vessel who refuses 
to observe certain regulations shall be liable to a 
penalty of a certain sum, and for all damages sus¬ 
tained by any passenger, does not authorize recov¬ 
ery by one not a passenger, 41 or the imposition of 
a penalty against an owner. 42 

A libel for the recovery of penalties may set 
forth the offense m the language of the statute 
which creates it, if there is designated with suffi¬ 
cient certainty the time and place of its commis¬ 
sion; 43 but the libel must set forth the grounds on 
which the penalty is demanded. 44 A pleading based 
on an offense of carrying passengers without com¬ 
plying with certain statutory provisions may use the 
word “passengers” in the same manner as the stat¬ 
ute, without specifying that the persons were car¬ 
ried for hire, even though a person must be carried 
for hire in order to be a passenger. 45 In a proceed¬ 
ing in rem to recover a penalty, prescribed for car¬ 
rying an excess number of passengers, which is 
made recoverable by any person suing for it, the 
libel need not allege that the libelant was a passen¬ 
ger, 46 or that he was an informer, or that he sued as 
such; 47 nor need it set out the names of the pas¬ 
sengers taken on board 48 A libel is defective if 
it fails to disclose the statute relied on, 49 but this 
is a defect which may be cured by amendment. 50 


29. u S —U S v The Nellie May, D 
CRI., 50 F 605 

68 CJ p 534 note 79. 

30. U.S—The Scotia, DCNY, 39 
F. 429. 

31. TJ S.—Pollock v. The Sea Bird, D 
C NY, 3 F. 573 

32. U S —Hatch v. The Boston, D C 
Pa, 3 F 807. 

33. TJ S.—The Lewellen, D C.Ind , 15 
F.Cas No 8,307, 4 Biss 156—The 
Lewellen, D C Ind., 15 F.Cas No.8,- 
308, 4 Biss. 167. 

34. TJ S —Hatch v The Boston, D.C 
Pa., 3 F 807. 

35. tj S.—Hatch v. The Boston, 
pra. 


36. TJ S —Pollock v. The Sea Bird, 
D.CN.Y, 3 F. 573. 

37. TJ S —Pollock v. The Sea Bird, 
supra. 

38. NY.—Carroll v Staten Island 
R Co., 58 NY 126, 17 Am.R 221 

39. TJ S —The Laura M. Stann, D 
C N.Y., 11 F 177—Pollock v. The 
Sea Bird, DCNY, 3 F. 573 

40. TJ S.—Hatch v. The Boston, D C 
Pa, 3 F. 807. 

41. TJ S.—Beck v. Johnson, C C.Ky., 
169 F. 154. 

42. US —Beck v Johnson, supra. 

43. U$—-TJ. S v. The Neurea, Cal. 
19 How 92, 15 LEd. 531. 

58 C.J. p 535 note 2. 
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44. US —The Pope Catlin, D.C.Ga, 
31 F. 408 

58 C J p 535 note 3. 

45. Mass—Commonwealth v. King-, 
22 N.E 905, 150 Mass. 221, 5 L 
R.A 536 

48. U S.—The Laura M Starin, D.C. 
NY., 11 F 177—'Pollock v. The Sea 
Bird, D.C NY., 3 P. 573. 

47. U S —The Laura M Starin, D C. 
N Y, 11 F. 177—Pollock v. The Sea 
Bird, DCJST.Y., 3 F. 573. 

48. U S —The Laura M. Starin, D. 
C.NY., 11 F. 177—Pollock v. The 
Sea Bird, D.C.N.Y., 3 F. 573 

49. US.—The Scotia, D.C.N.Y, 39 
F. 429. 

50. U.S.—The Scotia, supra 


su- 
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General rules of evidence govern with respect to 
the burden of proof, 51 presumptions, 52 the admis¬ 
sibility, 53 and weight and sufficiency 54 of evidence 
in actions brought to recover penalties incurred by 
a violation of the regulations as to the carriage of 
passengers. 

Judgment, costs , and review. As in other cases, 
the amount of the judgment is measured by the al¬ 
legations of the pleadings. 55 A judgment rendered 
in a personal action, against the owners of a vessel 
for penalties incurred by the carriage of an illegal 
number of passengers, is not conclusive as against 
the vendees of the vessel in a subsequent suit in rem 
to enforce payment of the penalties, 56 and they may 
show m the suit in rem that the number of pas¬ 
sengers illegally carried was less than found by the 
jury in the first action. 57 

Where there is apparently good ground for a 
suit against a vessel to recover penalties, the case 
is a proper one for judicial investigation and costs 
will not be awarded to the respondents, 58 notwith¬ 
standing the suit is required to be dismissed, 59 par¬ 
ticularly where the respondents have not explicitly 
set forth the real grounds of defense in their an¬ 
swer, 60 thus lengthening the time required for the 
investigation. 61 

In proceedings for the forfeiture of a vessel for 
violation of a regulatory statute, new grounds for 
forfeiture, or charges not made in the lower court, 
cannot be urged on appeal. 62 

§ 181- - Offenses 

a. In general 

b. Prosecution 

a. In General 

Under statute certain action or conduct on the part 


of specified members of a vessel's personnel, resulting 
in the destruction of life, may constitute a criminal of¬ 
fense. Intent or malice is not an essential element of 
such offense. 

In order better to secure the lives of passengers 
carried on navigable waters, congress may, within 
its constitutional powers, enact a statute making 
guilty of a criminal offense every captain, engineer, 
pilot, or other person employed on any steamboat 
or vessel, by whose misconduct, negligence, or in¬ 
attention to his duties on such vessel, the life of 
any person is destroyed, and every owner, inspector, 
or other public officer, through whose fraud, con¬ 
nivance, misconduct, or violation of law, the life of 
any person is destroyed. 63 It may and must be 
shown that accused is a person within the terms of 
the statute m order to constitute this offense, 64 and 
he must have been guilty of some act or conduct 
condemned by the statute, 65 and such default must 
have resulted in the destruction of human life. 66 
Intent or malice is not an essential element of the 
offense. 67 The application of such a statute is not 
limited to situations where the vessel involved is 
propelled by steam, 68 but it applies m the case of 
any vessel on the navigable waters of the United 
States, 69 including sailing yachts. 70 

Under a statute, so providing, it is an offense for 
one, without consent of the owner of a vessel, to 
secrete himself thereon with intent to obtain trans¬ 
portation without paying therefor. 71 

b. Prosecution 

In the absence of a statute providing otherwise, the 
federal courts have Jurisdiction of offenses created by the 
federal statutes relating to the carriage of passengers by 
water. 

When not prohibited by express provision, 72 the 
federal courts have jurisdiction of offenses created 
by the federal statutes relating to the carriage of 


51. US.—The Pope Catlm, D.CGa, 
31 F. 408. 

58 CJ p 536 note 11. 

52. U.S.—U S. v. Thomson, D.C.Or, 
12 F 245, 8 Sawy. 122. 

58 C.J. p 535 note 12. 

53. U S —Findlay v. U. S, Hawaii, 
225 F. 337, 139 C C.A 207. 

58 C J. p 536 note 13. 

54. U.S—The City of Lowell, N.Y, 
204 F. 271, 122' C C.A 395 

$8 CJ. p 535 note 14. 

65. U S —The Columbia, D C N.Y, 39 
F. 617, reversed on other grounds 
50 F. 441, 1 C C A 526. 

'68 QJ. p 536 note 16. 

56. U.S.— 1 The Boston, C.C.Fa, 8 F. 
628. 

67. U.S—The Boston, supra. 

£8. U.S—The Geneva, D.C.Pa., 26 
F. 647. 


59. U S —The Geneva, supra. 

60. U.S—The Geneva, supra. 

61. U S.—The Geneva, supra. 

62. U.S—U. S v. The Anna, C.C 
Md, 24 F Cas No.14,458, Taney 549 

63. U S.—1U. S. v Holtzhauer, C.C.N. 

X, 40 F 76. 

NY—People v Welch, 36 NE 328, 
141 NY. 266, 38 Am.S R. 793, 24 
LRA 117. 

64. U.S—Van Schaick v. U. S , N 

Y. , 159 F. 847, 87 C.C.A. 27, 14 Ann 
Cas. 456. 

58 C J p 536 note 23. 

Master, rather than the mate, is 
directly charged under statute and 
regulation with the kind and con¬ 
duct of drills to be practiced for the 
passengers* safety—U. S. v. Abbott, 
C C.A.N.Y., 89 F 2d 166. 
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65. U.S.—'Van Schaick v. U. S, N 
Y., 159 F. 847, 87 CCA 27, 14 Ann. 
Cas 456 

58 C X p 536 note 24. 

66. US—U. S. v Warner, CC.Ohio, 
28 FCas.No 16,643, 4 McLean 463. 

58 C.J p 537 note 25 

67. U S —Van Schaick v U S , N Y , 
159 F 847, 87 CCA. 27, 14 Ann 
Cas. 456. 

58 C X p 536 note 22 

68. U.S.—U S. v Holmes, C C Ohio, 
104 F. 884 

69. U S.—U. S. v. Holmes, supra 

70. U S.—U. S. v. Holmes, supra 

71. US—U S. v. Russo, CANY., 
172 F.2d 553. 

72. U.S.—'U S. v. Holtzhauer, C.C. 
N.X, 40 F 76. 

58 C J p 537 note 29. 
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passengers by water, 73 even though such offenses 
take place on navigable waters within the territorial 
jurisdiction of a state. 74 As between federal courts, 
if the offense is committed within United States ter¬ 
ritory, jurisdiction of the offense is in the federal 
court within whose territorial jurisdiction the de¬ 
struction of life takes place. 75 Where the act which 
results m death is felonious and willful so as to con¬ 
stitute the crime of manslaughter under the laws of 
a state, and is committed on navigable waters within 
the territorial jurisdiction of a state, a state court 
may take jurisdiction of the offense under its laws, 
although the same act may be an offense under the 
federal statute, if congress has not manifested its 
intention to exclude the exercise of such jurisdic¬ 
tion. 76 

Defenses. In a prosecution of the captain of a 
vessel for manslaughter because of the loss of life 
due to his failure to attend to his duties in properly 
providing the vessel with safety appliances and fire 
fighting apparatus, it is no defense that the govern¬ 
ment inspectors have failed in their duties, and have 
issued a certificate of inspection, when the appli¬ 
ances of the vessel were m such a condition that 
it should not have been allowed to navigate 77 

Indictment. It is not necessary for the indictment 
to show that the offense charged was committed 
under the exclusive jurisdiction of the United 
States, or on the high seas, and outside of the ju¬ 
risdiction of any state; 78 nor need it be expressly 
alleged that the offense was committed on navigable 
waters of the United States if it is shown that the 
vessel was on a specific water, which is in fact 
navigable, and the court judicially notices that 
fact. 73 Accused need not be expressly charged with 


having committed the crime of manslaughter 80 It 
has been held that the indictment in stating the of¬ 
fense must do more than follow the words of the 
statute, 81 and that it should describe the facts relied 
on to show “misconduct,” “negligence,” or “inat¬ 
tention to his duties,” on the part of accused, 82 
but there is also authority to the contrary 83 It has 
been held that the indictment may join, as defend¬ 
ants, several officers or employees on a vessel, with¬ 
out showing that their acts were jointly destructive 
of the lives of those on board or were joint in their 
commission. 84 

Evidence . General rules as to evidence in crim¬ 
inal prosecutions apply m prosecutions by the 
United States for offenses involving the death of 
passengers, 85 and for the offense of secreting one’s 
self on a vessel, without consent of the owner, with 
intent to obtain transportation without paying for 
it. 86 

Trial General rules as to trial in criminal prose¬ 
cutions apply in prosecutions by the United States 
for offenses involving the death of passengers. 87 
Questions of fact are for the jury 88 Instructions 
should correctly state the law m conformity with 
the issues and evidence. 89 

§ 182. Fares, Tickets, and Special Contracts 

a. Fares, freight, or passage money 

b. Tickets and contracts 

a. Fares, Freight, or Passage Money 

“Fare,” as used m the law of shipping, means the 
money paid for a voyage or passage and “passage mon¬ 
ey" is defined as the fare of a passenger. “Freight" may 
include a passenger's fare. 

“Fare,” as the term is used in shipping, means 


73. U S —U. S. v. Holtzhauer, supra 
—■U. S v Collyer, CCNI., 25 F 
Cas No 14,838. 

74. U.S.—U. S v. Holtzhauer, CC 
NJ, 40 F 76—XJ S v Collyer, CC 
NY, 25 FCas No 14,838. 

75. U.S.—In re Doig, C.C CaJ , 4 F. 
193. 

58 C.J. p 537 note 31. 

76. US—In re Welch, CCN.Y., 57 
F. 576 

NY—People v. Welch, 36 N E. 328, 
141 N.Y. 266, 38 Am SR 793, 24 
LRA. 117 

77. U.S—Van Schaick v. U S., N 
Y., 159 F. 847, 87 CCA. 27, 14 
Ann Cas. 456 

78. US.—U S. v. Holtzhauer, C.C. 
N.J, 40 F. 76. 

79. U.S.—U. S. v. Beacham, C.CMd, 
29 F. 284. 

80. U S —U S v. Holtzhauer, C.C.N 
J.i 40 F. 76. 


81. U S.—U S. v Holtzhauer, supra 

82. U S —U. S v Holtzhauer, supra 
58 C J p 537 note 38 

83. US—U S v Collyer, C C.N Y, 
25 F.Cas No 14,838. 

84. U.S—U S v Collyer, supra. 

85. US—U S y. Abbott, C.C.A.N 
Y, 89 F 2d 166 

58 C J p 538 note 42 
Evidence held insufficient to sustain 
conviction 

U S.—U. S v, Abbott, supra. 

86. Evidence held Insufficient to sus¬ 
tain conviction 

U.S —U S. v. Russo, C A N.Y., 172 F 
2d 553. 

87. US.—U S v. Abbott, CC.A.N 
Y, 89 F2d 166. 

88. U S.—U. S. v. Abbott, supra. 
Particular questions 

Whether the chief engineer', in 
charge of a lifeboat leaving a burn- 
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mg vessel, was so disabled that he 
could not direct operations and 
whether the motor of the lifeboat 
was out of commission or whether 
no serious attempt was made to op¬ 
erate it because he was afraid of 
sparks from the burning vessel were 
held to be questions of fact within 
the meaning of the text.—U. S. v. 
Abbott, supra 

Evidence held insufficient to go to 

the jury as to the mate's authority 
and control of ftre and boat drills — 
U S. v Abbott, supra. 

89. U S —U S v. Abbott, supra. 
Instruction held improper 

Where the evidence was insufficient 
to go to the jury on the issue of 
the criminal neglect of accused, the 
chief engineer, while aboard the 
steamship, an instruction that such 
neglect might afford a sufficient bas¬ 
is for conviction was held to be im¬ 
proper.—U. S. v. Abbott, supra. 
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money paid for a voyage or passaged The term 
“freight” may include a passenger’s fare, 91 but not 
when the meaning of the word is otherwise deter¬ 
mined by the context 92 “Passage money” is de¬ 
fined as the fare of a passenger by sea; money paid 
for the transportation of persons in a ship or ves¬ 
sel. 93 

Under a contract to transport to the port of des¬ 
tination, the shipowner is ordinarily not entitled to 
passage money until he has fully completed per¬ 
formance of the contract by landing the passenger 
at the port of destination, 94 even though the voyage 
is prevented by inevitable accident 95 or the acts of 
the government at the port of embarkation. 96 
Where, however, the contract is not to transport 
to the port of destination, but simply to permit a 
person to come on board and remain there as a 
passenger, during the voyage, the passage money 
may be earned although the passenger is not taken 
to the port of destination because of shipwreck. 97 
Unless it is specially agreed on, a partial comple¬ 
tion of the voyage does not entitle the shipowner 
to a pro rata payment of passage money ; 98 and un¬ 
paid passage money cannot be recovered if passen¬ 
gers without their consent are carried past the port 
of destination and landed at another." 

Special contracts as to baggage will be considered 
infra § 196 a. Recovery of passage money paid m 
advance is discussed infra § 202. 

Liability for the payment of fare or passage 
money A person who has been invited by a part 
owner of a vessel to take free passage thereon as a 
guest may not be held responsible for passage money 
by the other owners of the vessel, 1 but the inviting 
owner will be responsible to the others for such 
profits of theirs as he has appropriated. 2 


b. Tickets and Contracts 

(1) In general 

(2) Purchase by third person for pas¬ 

senger 

(3) Sale by agents and brokers 

(4) Tickets and contracts for carnage 

over connecting lines 

(5) Conditions m tickets and limitations 

on use 

(6) Transferability 

(7) What law governs 

(1) In General 

The obligations incurred by a contract for the car¬ 
riage of passengers depend on the terms of the offer and 
acceptance. Tickets which on their face purport to be 
a contract and prescribe the rights and obligations of 
the parties in detail are regarded as contracts. 

In general the obligations incurred by a contract 
for the carriage of passengers depend on the terms 
of the offer and the acceptance. 3 A passage ticket 
which does not purport on its face to be a contract, 
and which is drawn m the nature of a receipt, is re¬ 
garded as a mere token to enable the bearer to 
be recognized as a person entitled to be received 
on board the vessel; 4 but steamship tickets for 
ocean voyages which bear as a heading the words 
“Passenger’s Contract Ticket,” or their equivalent, 
and which purport to prescribe the rights and ob¬ 
ligations of the parties in detail, are generally re¬ 
garded as contracts which govern the rights of the 
parties, 5 and not as mere tokens. 6 It is not neces¬ 
sary m order to have the ticket constitute a con¬ 
tract that there be a showing of some additional 
consideration other than the passage authorized by 
the ticket and the amount paid therefor. 7 Although 


90. Ind —Clark v Southern R. Co , 
1X9 N E 539, 69 Ind.App 697 

91. U S —The Main v. Williams, Md , 
14 SCt 486, 152 TJ.S. 122, 38 L Ed 
381—Giles v The Cynthia, D C 
Pa, 10 FCasNo 5,424, 1 Pet.Adm. 
203 

27 C.J. p 902 note 83. 

Meaning of term “freight'* for car¬ 
nage of goods see supra § 160 

Origin 

In Saxon, freight as compensation 
for transportation of passengers in 
ships by sea, whether in gross or 
detail, is called “fracht.**—The Mam 
y. Williams, Md, 14 S.Ct 486, 487, 
152 US. 122, 38 LEd. 381—Giles v. 
Tfyp Cynthia, D C.Pa., 10 F.Cas No. 
5,‘424, 1 FelAdm 203. 

92. US.—Interstate Commerce 
Commission v Southern Pac Co., 
CC.Cal, 132 F. 829, reversed on 


other grounds 26 SCt. 330, 200 U S 
536, 50 LEd. 585. 

93. Black LI>. 

94. Mass —Brown v. Harris, 2 Gray 
359 

58 C J p 538 note 45. 

95. 'Pa—Cope v. Dodd, 13 Pa 33. 

58 C J p 538 note 46. 

96. U.S.—Foster v. Corapagnie Fran- 
caise De Navigation fi. Yapeur, J> 
CNY, 237 F 858. 

97. N.Y—Watson v. Duykinck, 3 
Johns. 335 

98. Mass—Brown v. Hams, 2 Gray 
359 

58 C J. p 538 note 49. 

99. La —McGlom v. Henderson, 6 
La. 715 

1. Mo.—Frazer v. Yeatman, 10 Mo. 
501. 

2. Mo.—Frazer v. Yeatman, supra. 
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3. N.Y.—Barrow SS Co v. Mexican 
Cent. R Co, 31 NE. 261, 134 NY. 
15, 17LRA 359 

58 C.J. p 538 note 56. 

4. N.Y.—Quimby v. Vanderbilt, 17 
N.Y. 306, 72 AmD. 469. 

5. N.Y.’—Scire v. American Export 
Lines, 93 NYS.2d 457, 197 Misc. 
422—Eichler v Furness, Withy & 
Co, 6 NYS2d 893, 169 Misc. 22 
—Garcm v. Compagnie Generale 
Transatlantique, 289 N.Y.S. 1075, 
160 Misc 687. 

58 C J. p 539 note 58. 

6. N.Y.—Scire v. American Export 
Lines, 93 N.Y S 2d 457, 197 Misc 
422—Eichier v. Furness, Withy & 
Co., 6 N.Y S.2d 893, 169 Misc. 22^- 
Garcm v. Compagnie Generale 
iTransatlantique; 289 NY.S. 1075* 
160 Misc. 687 

58 C.J. p 539 note, 59* 

7. NY.—Morgan v. Oceanic Steam 
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the ticket reads in the terms of a receipt reciting 
the receipt of so much money for passage on a 
particular vessel, at a certain time, and from one 
named port to another, it nevertheless imports a 
contract to supply those things for which it is re¬ 
cited the money has been paid. 8 

Contract of affreightment. A contract for the 
carriage of passengers by water has been said to 
be a contract of affreightment, 9 m the same manner 
as contracts of affreightment for the carriage of 
goods, considered supra §§ 108, 110. So, in analogy 
to the rule denying a lien on the vessel to the owner 
of cargo until it is laden on board or delivered to 
the master, as considered supra § 110, prospective 
passengers, who have purchased tickets for trans¬ 
portation but have not boarded the vessel are not en¬ 
titled to a lien on the vessel for the breach of an 
executory contract of passage. 10 Likewise, in such 
a case a lien cannot be imposed on the vessel on the 
theory that it can be made liable in tort for the 
breach of a duty as a common carrier to fulfill a 
contractual duty to transport passengers, 11 or by the 
fact that passenger monies are used to secure sup¬ 
plies for the vessel and to pay the wages of the 
crew, 12 since it is the owner of the vessel, and not 
the vessel, as an entity, who is the common car¬ 
rier. 13 

Construction. Passage contracts drawn by the 
carrier are construed most strongly against it. 14 
In interpreting any one provision of the contract 
between the carrier and the passenger all other 
provisions of the contract must be considered. 15 

Failure or refusal to surrender ticket or pay fare. 
Where a passenger knows that he is to give up his 
ticket before leaving the vessel, if he does not give 
it up or pay his fare the owners of the vessel have 
a right to detain him for a reasonable time to in¬ 
vestigate on the spot the circumstances of his case. 16 

(2) Purchase by Third Person for Passenger 

Where one purchases and pays for a ticket to be 
used by another, it has been held that the carrier cannot 


Inquire into the consideration and arrangements between 
the purchaser and passenger for whose benefit the con¬ 
tract is made. 

Where one person purchases and pays for a 
ticket to be used by another, it has been held that the 
carrier cannot inquire into the consideration and ar¬ 
rangements between the purchaser and the pas¬ 
senger for whose benefit the contract is made, 17 and 
assert that as to the passenger the contract is 
nudum pactum. 18 If, in the purchase of a ticket by 
one person for another, a special agreement to make 
a stateroom reservation is entered into, the special 
arrangement is a part of the contract of carriage 
and inures to the benefit of the person for whom the 
ticket is purchased. 19 

Purchase in this country for emigrant abroad. If 
the papers, given to a friend or relative who pur¬ 
chases in this country passage for an emigrant 
abroad, provide only for a general right of passage 
and for repayment of the passage money if the 
emigrant fails to come, the emigrant on receiving 
such 'original papers may in the country of his 
residence surrender them for a contract ticket of 
a more definite nature which will determine the 
rights as between him and the carrier. 20 Where a 
steamship company undertakes m this country to 
sell tickets for passage from other countries, by 
forwarding such tickets to its agents at the port of 
embarkation, and fails to forward a ticket, pur¬ 
chased by a person in this country, to a passenger 
at a foreign port of embarkation, the passenger may 
recover m tort for the steamship company's breach 
of contract in negligently failing to forward the 
ticket. 21 

(3) Sale by Agents and Brokers 

Representations or promises by a duly authorized 
agent in connection with the sale of a ticket for carriage 
of a passenger by water are usually binding on the own¬ 
ers of the vessel. 

Representations or promises made by a duly au¬ 
thorized agent in connection with the sale of a ticket 
for passage on a vessel are binding on the owners of 


Nav. Co, 224 NTS 420, 130 Misc 
570. 

8 . US—Cobb v. Howard, D.C.NT, 
5 F.Cas No 2,925, affirmed, C.C, 5 
F.Cas No.2,924. 

9. U S.—Todd Shipyards Corp v 
The City of Athens, D.C.Md., 83 F 
Supp. 67. 

10. U.S —Acker, v. The City of Ath¬ 
ens, OA.:&/rd, 177 F 2d 961—Todd 
Shipyards Corp. v The City of Ath¬ 
ens, DC Md, 83' FSupp. 67. 

11. U.S—Acker v The City of Ath¬ 
ens* CLA.Md„ 177 F.2d 961—Todd 


Shipyards Corp v. The City of 
Athens, D C.Md , 83 F Supp. 67. 

12. U S.—Acker & The City of Ath¬ 
ens, CA.Md., 177 F.2d 961—Todd 
Shipyards Corp. v. The City of 
Athens, D C Md , 83 F.Supp. 67. 

13. U S.—Todd Shipyards Corp. v. 
The City of Athens, supra 

14. HI.—Mittlacher v. United Amer¬ 
ican, Lines, 233 IIl.App. 411. , 

15. N.Y—Goldarbeftter v. Cunard 
White Star Limited, 27 N.T S 2d 
920. 

16. Mass *r—Standish v. Narragansett 
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SS. Co, 111 Mass. 512, 15 Am R. 

66 . 

17. Ala.—Central of Georgia R. Co 
v. Knight, 57 So 253, 3 Ala.App 
436. 

18. Ala.—Central of Georgia R. Co. 
y. Knight, supra. 

19 . Ala—Central of Georgia R. Co 
v Knight, supra. 

20. Mass—O'Regan v Cunard SS. 
Co., 35 N.E. 1070, 160 Mass. 356, 39 
Am SR 484 

21. Iowa.—Zabron v Cunard SS Co , 
131 N.W 18, 151 Iowa 345, 34 L.R 
A ,N.S, 751. 
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the ship, 22 or on a railway company where its 
agent in connection with a contract for transporta¬ 
tion by land enters into a contract for carriage on 
a connecting carrier by water, 23 unless there is m 
the contract an express provision exempting the car¬ 
rier from responsibility for the statements of em¬ 
ployees not in accordance with the terms of the 
contract. 24 Representations as to the route that 
will be followed, made by persons who are in fact 
selling tickets but are not the authorized agents of 
the vessel owner, form no part of the contract of 
carriage and do not bind the carrier. 25 

Responsibility of ticket agent or broker. A ticket 
agent or broker, who is not an agent for any steam¬ 
ship line, merely undertakes to apply for the pas¬ 
sage sought, 26 and binds himself only for the gen¬ 
uineness of the tickets that he undertakes to sell 27 
He does not undertake to transport the ticket buy¬ 
er 28 or contract that the carrier will do so, 29 and 
is not liable to the ticket purchaser where there is 
no breach of the undertaking to apply fo'r pas¬ 
sage 30 Where the agreement between the ticket 
purchaser and agent is modified or replaced by a 
new agreement under which reservations are booked 
for another mode of transportation and such reser¬ 
vations are subsequently canceled by such purchaser, 
the agent is not liable for breach of contract. 31 

(4) Tickets and Contracts for Carriage over 
Connecting Lines 

An owner of one of several steamship lines for the 
transportation of passengers, running in connection over 
several portions of a route, may contract as principal for 
the carriage of passengers over the whole route. 


An owner of one of several steamship lines for 
the transportation of passengers, running m con¬ 
nection over different portions of a route of travel, 
may contract as principal for the conveyance of the 
passenger over the whole route, 32 and such a con¬ 
tract may be established by the circumstances not¬ 
withstanding the fact that the passenger receives 
separate tickets for the different lines or vessels, 
which are signed by their separate agents. 33 A 
steamship company, which sells a round trip ticket 
for a voyage which includes side trips m automobiles 
owned by another company, which are arranged for 
and advertised as a part of the trip and paid for 
by the purchase price of the steamship ticket, may 
assume responsibility for the passenger’s carriage on 
the side trips; 34 but no such responsibility will be 
imposed where the ticket contains an express pro¬ 
vision that the selling company acts only as agent 
and accepts no responsibility beyond its own line. 35 

(5) Conditions in Tickets and Limitations on 
Use 

Conditions and limitations in contracts for the car¬ 
riage of passengers may be valid, and when placed In the 
body of the passage contract become binding on the pas¬ 
senger on his acceptance of the ticket with time to ex¬ 
amine its contents. 

Conditions and limitations in contracts for the 
carriage of passengers by water have been held 
valid, 36 and when placed in the body of a passage 
contract for an ocean voyage, so as to be a part 
thereof, they become binding on the passnger by 
his mere acceptance of the ticket within such a 
time as to give him an ample opportunity to ex¬ 
amine its contents. 37 It is not necessary that the 


22. U S —The Normanma, D C.N Y , 
62 F. 469 

£8 C J. p 539 note 71 

Accepting' checks and failure to can¬ 
cel tickets 

Where the owner accepted the 
checks of the person who claimed to 
be the owner's agent and did not can¬ 
cel tickets notwithstanding such own¬ 
er discovered the invalidity of some 
of the checks before the ship sailed, 
he was held liable to purchasers for 
humiliation in attempting to collect 
for tickets when ship was m mid- 
ocean, taking return tickets away 
from them, and m detaining purchas¬ 
ers at port, and for inconvenience in 
getting other return tickets —Fen- 
ster v North German Lloyd, 284 N T 
6 110, 246 AppDiv. 769 

23. Ala—Central of Georgia R Co 
v Knight, 57 So. 253, 3 Ala.App 
436 

24. Mich—McWethy v Detroit, etc., 
R Co, 86 NW. 827, 127 Mich 333, 
£5 L.R.A. 306. 


25. NY—Mills v. Shult, 2 E.D 
Smith 139 

26. N Y —Isaac v Thos Cook & 

Sons, Wagons-Lits, 45 NY.S.2d 683 

27. Minn—Elston v Fieldman, 58 N 
W 830, 57 Minn 70 

28. Minn.—Elston v Fieldman, su¬ 
pra 

29. Minn—Elston v. Fieldman, su¬ 
pra 

30. N Y —Isaac v. Thos Cook & 

Sons, Wagons-Lits, 45 N Y«S 2d 683 

31. NY—Isaac v Thos Cook & 

Sons, Wagons-Lits, supra 

Substituting transportation by air 
“clipper” 

A shipping agency was not liable 
for breach of contract to arrange 
for transportation on first available 
ship, where evidence showed that 
contract was modified or replaced 
by new agreement under which res¬ 
ervations were booked for air “clip¬ 
per" transportation, which were later 
canceled by plaintiff—Isaac v Thos 
Cook & Sons, Wagons-Lits, supra. 
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32. NY—Williams v Vanderbilt, 28 
NY 217, 84 AmD 333. 

58 C J. p 540 note 78. 

33. N.Y.—Williams v. Vanderbilt, 
supra 

58 C J. p 540 note 79. 

34. Mich —Thurston v. Northern 
Nav. Co, 171 NW. 423, 205 Mich 
278. 

35. Md—Stewart Taxi-Service Co v 
Spencer, 132 A. 153, 149 Md. 635 

36. Mass —-O'Flaherty v Cunard S. 
S Co., 183 QSTE. 7X2, 281 Mass 
447. 

N Y.—Translateur v. IT S. Lines Co , 
42 N Y.S.2d 114, 179 Misc 840, af¬ 
firmed in part and reversed in part 
on other grounds 42 N.Y.S 2d 117, 
179 Misc 843—Halpern v Ameri¬ 
can Export Lines, 108 N.Y S 2d 177 
—Goldarbeiter v. Cunard White 
Star Limited, 27 N.Y.S 2d 920. 

37. U S —Foster v. Cunard White 
Star, C.CANY., 121 F 2d 12- 
Baron v. Compagnie General© 
Transatlantique, C.C.A N.Y., 108 F 
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passengef liavfc actual knowledge of such conditions 
or limitations 38 or that his attention be called to 
them 39 The failure 40 or inability 41 of the pas¬ 
senger to read his ticket does not preclude his 
being bound by such conditions and limitations, 
provided they are not unlawful m content. 42 Condi¬ 
tions printed on the back of a passenger’s contract 
ticket will bind a passenger in the same manner 
as those appearing on the face, if, on the face of 
the ticket and as a part of the contract, it is stated 
that the ticket is issued subject to the conditions 
printed on the back thereof, 43 or if sufficient refer¬ 
ence to such conditions is made on the face of the 
ticket 44 In the absence of a reference in the pas¬ 
sage contract sufficient to incorporate as a part 


thereof conditions appearing on the back, 45 stipula¬ 
tions or conditions so printed form no part of the 
contract and do not bind the passenger unless his 
attention has been called to them or it is shown that 
he knew or had reason to know of their existence. 46 
The binding effect of a provision, printed on the 
front of a ticket, imposing a limitation on the 
value of luggage is not, however, affected by the 
fact that a choice of rates available to the pas¬ 
senger for different valuations is printed on the 
back of the ticket 47 or the fact that such matter 
is not specifically called to his attention 48 Al¬ 
though there is authority to the contrary, 49 a mere 
notice on the front of the ticket is not usually re¬ 
garded as part of the contract, 50 and is not to be 


2d 21—The Leviathan, C CAN'T, 
72 F.2d 286—Horvath v Cunard S 
S Co., DC NT, 103 FSupp 356— 
Rogers v Furness, Withy & Co, D 
C N Y, 103 FSupp 314—Cohn v TJ 
S Lines Co, DCNJ, 84 F.Supp 
503. 

Mass —O’Flaherty v. Cunard, S S 
Co, 183 NE 712, 28 Mass 447 
NT—Reichman v. Compagnie Gen¬ 
erate Transatlantique, 49 NE2d 
474, 290 NT. 344, motion denied 
50 N.E.2d 251, 290 NT 872, cer¬ 
tiorari denied 64 S Ct. 83, 320 U.S 
771, 88 LEd. 461—Translateur v 
U S. Lines Co, 42 NTS 2d 114, 
179 Misc. 840, affirmed in part and 
reversed in part on other grounds 
42 NTS 2d 117, 179 Misc 843— 
Rosenthal v. Compagme Generate 
TransatlantiQiue, 12 NT.S2d 102, 
170 Misc. 426—Eichler v Furness, 
Withy & Co, 6 NT,S2d 893, 169 
Misc 22—Halpern v. American Ex¬ 
port Lines, 108 NTS 2d 177—Gold- 
arbeiter v Cunard White Star Lim¬ 
ited, 27 N.T.S.2d 920. 

58 C.J. p 540 note 84. 

Minor 

(1) Conditions and limitations in a 
ticket have been, held binding on a 
passenger who is a minor —The 
Leviathan, CCAN.T, 72 F 2d 286— 
The Finland, DC NT., 35 F 2d 47— 
Lee v. Swedish American Line, DC 
N.T, 6 FSupp. 342 

(2) This is so even though the 
ticket was purchased by the par¬ 
ents of a minor passenger—The Fin¬ 
land, supra—Lee v. Swedish Ameri¬ 
can Line, supra. 

Separate or supplemental contract 
A limitation of liability for loss of 
baggage printed on the ticket is no 
part of a separate or supplementa 1 
contract to transport such baggage 
so as to be binding on the passenger 
—Wiener v. Compagme Generale 
Transatlantique, C.C.AN:X., 61 F 2d 
893. 

38. U.S.— 1 The Leviathan, C.C.A.N.Y , 


72 F.2d 286—The City of Norfolk, 
D.C.Md, 13 FSupp. 511. 

58 C J. p 540 note 84 [b] 

39. U.S —Isthmian S S Co v Mc- 
Elligott, C A.Ga, 177 F 2d 591— 
The Leviathan, CCANY, 72 F.2d 
286—The City of Norfolk, D.C.Md, 
13 FSupp 511. 

58 C.J. p 540 note 84 [cl 

40. U.S—Baron v. Compagme Gen¬ 
erale Transatlantique, CCANY, 
108 F 2d 21—Rogers v Furness, 
Withy & Co , D C N.T , 103 F Supp 
314 

Mass.—O’Flaherty v Cunard S S. 
Co, 183 NE 712, 281 Mass 447— 
Fonseca v Cunard Steamship Co, 
27 N.E 665, 153 Mass. 553, 25 Am S. 
R. 660, 12 LR A 340 
NT—Eichler v Furness, Withy & 
Co, 6 N.T.S 2d 893, 169 Misc 22— 
Garcin v. Compagme Generale 
Transatlantique, 289 NYS. 1075, 
160 Misc. 687 
58 C J. p 540 note 84 [d] 

41. U S —Horvath v. Cunard S S. 
Co, DC NT, 103 FSupp. 356 

N T —Garcin v Compagme Generale 
Transatlantique, 289 N.Y.S. 1075, 
160 Misc. 687 
58 C J. p 540 note 84 [e] 
language unknown to passenger 

(1) The fact that the passenger’s 
inability to read his ticket is due 
to its being written m English, which 
he does not understand, does not pre¬ 
clude operation of the text rule. 

U S —Horvath v Cunard S S Co., 
D.C.N Y., 103 FSupp 356 
Mass —Secoulsky v Oceanic Steam 
Nav. Co, 112 NE 161, 223 Mass 
465. 

NY.—Garcin v Compagnie Generale 
Transatlantique, 289 NTS. 1075, 
160 Misc. 687. 

(2) The passenger m such case is 
under a duty to have the ticket read 
or explained to him —Garcin v. Com¬ 
pagnie Generale Transatlantique, su- 
ora. 

(3) A passenger who, does not ua- 
Jerstand English may not, however,; 
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be bound by conditions and limita¬ 
tions printed in English, in type 
which is almost microscopic and is 
obscured by other writing—Osipuk 
v Oceanic Steam Nav. Co., DC.NT, 
58 F 2d 673, affirmed, C C.A, 64 F.2d 
478. 

42. U S —Baron v Compagnie Gen¬ 
erale Transatlantique, C.C.AN Y.„ 
108 F 2d 21—Rogers v. Furness, 
Withy &Co,DCNT, 103 F.Supp. 
314. 

43. NT.—Reichman v. Compagnie 
Generale Transatlantique, 49 NE 
2d 474, 290 NT 344, motion denied 
50 NE 2d 251, 290 NT 872, certio¬ 
rari denied 64 S Ct. 83, 320 U S. 771, 
88 LEd 461 

58 C J. p 541 note 85. 

44. U S —Foster v Cunard White 
Star, C C.A N.T, 121 F 2d 12. 

Reference held sufficient 
TT.S —Foster v Cunard White Star, 
supra—The City of Norfolk, D.C. 
Md, 13 F Supp 511. 

NY—Rosenthal v Compagnie Gen¬ 
erale Transatlantique, 12 N.Y.S.2d 
102, 170 Misc 426 

45. U S —The Kungsholm, C.C A N. 
Y, 86 F 2d 703—Bellocchio v. Italia 
Flotte Riumte Cosulich Line Lloyd 
Sabaudo Navigazione Generale, C. 
C A N.T., 84 F.2d 975—Maibrunn v. 
Hamburg-American S S Co., CCA. 
NT, 77 F2d 304—Baer v. North 
German Lloyd, C C.A NT., 69 F.2d 
88 . 

58 C J p 541 note 87. 

46. U.S —Foster v Cunard White 
Star, CCAN.T, 121 F2d 12. 

58 C J p 541 note 88. 

47. U.S—The Leviathan, C.C.A.NY., 
72 F 2d 286. 

48. U S.—The Leviathan, supra. 

49. NT.—Kopetzky v. Cunard S S. 
Co., 227 NYS. 539, 131 Misc. 599. 

50. U S,—Maibrunn v. Hamburg- 
American S. S. Co, C.C.A.N.T, 77 
F 2d 304. 

“Notice” on margin 

A provision appearing on the mar- 
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binding on the passenger in the absence of its 
having been read by him, or called to his attention. 51 

Incorporation by reference to tariff schedules. A 
provision in a contract ticket that it is sold subject 
to the conditions of the lawfully published tariff of 
the steamship company incorporates as a part of the 
contract and makes binding on the passenger such 
conditions as are properly contained m a tariff 
schedule, published and filed, m compliance with 
statutory requirements. 52 Conditions or limitations 
contained in a tariff schedule cannot have this effect 
if they have not been adopted as a part of the 
contract of carriage, 53 if they have no relation to 
matters which may properly be inserted in the 
tariff, 54 or if the tariff has not been filed as required 
by law even though it has been published. 55 

Notice of intention to sail. A steamship company 
may properly require by condition m the ticket that 
before a passenger shall be entitled to passage he 
must give notice of his intention to embark a speci¬ 
fied number of days m advance, 56 but noncomph- 
ance with a condition requiring notice of intention 
to sail to be given so many days m advance m or¬ 
der to obtain the reservation of a berth does not ex¬ 
cuse the vessel owner from liability for failure to 
forward a ticket purchased in this country for a 
passenger abroad. 57 

Alterations in ticket. A provision in a ticket that 
the agent issuing it shall have no power to alter any 
of its provisions and that any alterations so made 
shall not be binding on the carrier is one that is 
designated for the benefit of the carrier, and the 
fact that an agent alters the port of destination as 


printed in the ticket cannot be relied on by the pas¬ 
senger to show that the contract, after it has been 
fully executed, is invalid and that limitations con¬ 
tained therein are not binding on the passenger. 58 

Exchange of tickets A steamship company may 
properly establish a rule requiring the passenger to 
appear at the company's office at the port of sailing 
within a reasonable time before departure and ex¬ 
change the coupon previously received for a berth 
ticket. 59 If such a rule has not been complied with, 
even though it has not properly been brought to 
the attention of the passenger, an officer of the ship 
who refuses passage because of the lack of a 
berth reservation commits no wrong where by stat¬ 
ute a ship is prohibited from carrying passengers 
for whom there are not berths 60 If such a rule 
is not printed m the literature or tickets handed to 
passengers, a steamship company will be held re¬ 
sponsible for the consequences of the negligent con¬ 
duct of its selling agents m informing passengers 
that the coupon first received entitles them to pas¬ 
sage without further formahties. 61 

Redemption of unused ticket . In the absence of 
an express stipulation requiring the surrender or 
return of the unused ticket as a condition precedent 
to its redemption, it has been held that, under an 
agreement to redeem, the return of the ticket is not 
a condition precedent to recovery of the price 
paid, 62 but under an express provision requiring 
such surrender it is essential to a recovery. 68 

(6) Transferability 

Unless forbidden by the contract, a passenger by wa¬ 
ter may assign or transfer his rights under his ticket. 


gm m the body of the ticket but pref¬ 
aced by the heading- “Notice” has 
been held to form no part of the 
contract —Smith v. North German 
Lloyd SS Co, DCN.I, 142 F. 1032, 
affirmed 151 F. 222, 80 C.CA 574. 
51. IT S —Maibrunn v. Hamburg- 
Amencan S S Co, C.C.ANY, 77 
F 2d 304—Smith v. North German 
Lloyd SS. Co, DCNY, 142 F. 
1032, affirmed 151 F. 2 22, 80 CCA. 
574 

Travel bureau as agent of steamship 
company 

Travel bureau from which passen¬ 
ger purchased ticket has been held to 
be steamship -company's and not pas¬ 
senger's agent, with respect to bind¬ 
ing effect of a notice on the face of 
the ticket—Maibrunn v Hamburg- 
American S S. Co., C.CA.NY., 77 F. 
2d 304. 

58. 'TJ.S— 1 The Virginia, DCMd, 266 
F. 437. 

53. HI.—Bass v Chicago, Duluth & 
Georgian Bay Transit Co., 89 N.E 
2d 430, 339 Ul.App. 246. 


Mich,—Vanderberg v. Detroit, etc , 
Nav. Co, 186 NW. 477, 216 Mich 
682. 

54. U S.—Pacific SS Co. v, Cackette, 
CCAOr, 8 F.2d 259, certioraii de¬ 
nied 46 SCt 203, 269 US. 586, 70 
L.Ed. 426 

58 C.J p 541 note 93. 

55. Mich —Vanderberg v Detroit, 
etc, Nav. Co, 186 NW. 477, 216 
Mich 682. 

56. NY.—Rabmowitz v. Cunard SS 
Co., 119 NYS. 625. 

57. Iowa,—Zabron v. Canard SS. Co , 
131 NW 18, 151 Iowa 345, 34 L.R 
A,N.S., 751. 

58. Mass —Henderson v. Canadian 
Pac R Co., 155 N E 1, 258 Mass. 
372. 

59. Mo —Gosney v. San Francisco, 
eta, SS. Co, 164 S W. 162, 177 Mo 
App 323 

60. Mo —Gosney v San Francisco, 
etc, SS. Co , supra 
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61. Mo —Gosney v. San Francisco, 
etc , SS Co , supra. 

62. N.Y.—Maas v Scharbach, 34 N. 
YS 234, 13 Misc 215. 

10 C J p 700 note 84 
Recovery of passage money gener¬ 
ally, see infra § 202. 

63. N.Y.—Kirschner v. Netberlands- 
American Strain Nav. Co., 170 N.Y. 
S 40. 

Chief clerk 

Where purchaser of steamship tick¬ 
ets, unable to use them, took matter 
up with the shipping company's 
chief clerk, who said he was man¬ 
ager, and promised to return money, 
although tickets wsra not produced, 
it was held that such purchaser, 
could not recover, where he failed to 
surrender the tickets, in view of ex¬ 
press stipulation of contract that no 
one but, g^nerajl passenger agent had 
authority to ,modify, contract, which 
expressly provided that should 

be surrendered,—Itirschner v Netli- 
erlands-American Steam Nav. Co., 
supra. i , 
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Unless there is something in the contract to pro¬ 
hibit it, a passenger's rights under a ticket may be 
assigned or transferred to another, 64 and this may 
be done by delivery of the ticket for a valuable 
consideration without a written transfer. 65 

(7) What Law Governs 

The nature, obligations, and construction of a con¬ 
tract for the conveyance of passengers by water are gen¬ 
erally determined by the law of the place where the con¬ 
tract is made; the law of the place where the contract 
is to be performed governs as to performance of the con¬ 
tract. 

The nature, obligations, and construction of a 
contract for the conveyance of passengers by water 
are, a 9 a general rule, to be determined by the law 
of the place where the contract is made, 66 not that 
of the place where the performance of the contract 
is to be completed 67 or that of the shipowner's 
domicile. 68 The terms of a contract, which provides 
that it is to be construed under the laws of a 
specified place, are not to be construed as including 
penal provisions of the laws of such place. 69 Stipu¬ 
lations for exemption from liability, although valid 
by the law of a foreign country, which the contract 
states by its terms is to govern, are not enforceable 
m our courts if contrary to the public policy of this 
country, either where both vessel owner and pas¬ 


senger are citizens of the United States and the 
place of completion of the contract of carriage is 
within this country, 70 or where the contract is made 
in this country between a foreign steamship com¬ 
pany and a passenger who is to be carried to a 
foreign port, 71 but apparently the rule is otherwise 
where a contract for carriage to this country is 
made in a foreign country between a foreign steam¬ 
ship company and passenger. 72 

Matters relating to the performance of a contract 
for carriage by water are governed by the law of 
the place where the contract is to be performed. 73 

§ 183. Performance of Contract or Duty to 
Transport 

It is the primary duty of the owner of a vessel to see 
that a passenger is carried to, and safely landed at, the 
port of destination. 

It is, in general, the primary duty of the vessel 
owner to see that a passenger is carried to, and 
safely landed at, the port of destination. 74 Non¬ 
performance of a contract to transport may be ex¬ 
cused by impossibility of performance due to con¬ 
ditions arising from a state of war, 75 particularly 
where the terms of the contract for passage make 
conditions arising from a state of war an excuse 
for nonperformance 76 Under a clause excusing 


64. US —The Willamette Valley, D. 
C Cal, 71 F. 712—Cobb v. Howard, 
D C 1ST.T , 5 F Cas No 2,925, affirmed, 
CC, 5 F.CasNo 2,924 

65. U S —Cobb v. Howard, supra 

66. U S —Jansson v Swedish Amer¬ 
ican Line, C.A Mass , 185 F 2d 212 

N.Y.—Spiegel v U. S Lines Co., 37 
N.Y S 2d 31, 178 Misc. 993. 

58 C.J. p 542 note 4. 

67. U S.—Jansson v. Swedish Ameri¬ 
can Line, C A Mass, 185 F2d 212. 

58 C.J. p 542 note 5. 

Suit in place where contract Is to be 
completed 

Fact that the passenger chooses to 
sue in the place where the contract 
is to be completed does not alter the 
text rule—Jansson v. Swedish Amer¬ 
ican Line, supra. 

68. La.—Arayo v. Currel, 1 La. 528, 
20 AmD. 2§6. 

69. U S.—Pryce v. Swedish-Ameri¬ 
can Line, DCNY., 30 F Supp. 371 

Civil rights law 

The termg 6£ contract providing for 
construction thereof, under the laws 
of the state of New, York: are upt. to 
be construed as including pen^T pro¬ 
visions of civil rights law of that 
state.—Prjrce v. < «Swedish-American 
Lines, supra. ",r * 

70. ' U.S.—Tfce’Kfeniln^toti, N.t.. 


S.Ct 102, 183 US. 263, 46 L.Ed 
190. 

71. U.S.—Oceanic Steam Nav. Co. v 
Corcoran, CCANY, 9 F2d 724, 57 
A.LR 163—The New England, DC 
Mass, 110 F 415. 

72. Mass.—O’Regan v Cunard SS 
Co, 35 NE 1070, 160 Mass. 356, 39 
Am S R 484—Fonseca v. Cunard 
SS £o, 27 NE. 665, 153 Mass. 553, 
25 Am SR 660, 12 LR-A 340. 

73. N.Y—-Kassel v N. V. Neder- 
landsch Amenkaansche Stoomvaart 
Maatschappij, 24 N Y S 2d 450, 177 
Misc 92, appeal denied 35 N.Y S 2d 
730, 264 App.Div. 859. 

Refunds; recovery of deposits 

(1) As far as provisions for re¬ 
fund of money paid for passage from 
a foreign country to the United 
States are to be performed m such 
foreign country, its law governs — 
Translateur v U S Lines Co, 42 
N.Y S 2d 117, 179 Misc. 843—Spiegel 
v, U S. Lines Co, 37 N.Y S.2d 31, 
178 Misc. 993—Brand orbit v. Ham¬ 
burg-American Luxe, 31 N.Y.S 2d 588, 
affirmed 45 NY.S.M 188, 266 App Dlv 
1011 . 

i 1 * * » f 

(2) Under, pontrent entitling one to 
refund in such foreign country or 
elsewhere, depending pn, where t^e 
demand therefor is made, where de- i 
iiiand is 'made in Nevr 'York, Its la^ , 
as the place of *jierftafcd&nce/ 1 ra>ther I 


than that of the foreign country gov¬ 
erns —Kassel v. N V Nederlandsch 
Amenkaansche Stoomvaart Maat¬ 
schappij, 24 N.Y.S 2d 460, 177 Misc 
92, appeal denied 35 N.Y,S.2d 730, 
264 AppDiv. 859, 

(3) Where performance of contract 
to transport to the United States 
was prevented by our laws, the law 
of place of performance had no ap¬ 
plication m action to recover money 
deposited with steamship company 
m a foreign country for transporta¬ 
tion and expenses —Baer v U. S. 
Lines Co, 43 N.Y.S 2d 212, 180 Misc. 
456. 

74. U.S —Stone v. The Relampago, 
DC Fla, 23 F Cas No 13,486. 

Wash—Smith v North American 
Transp, etc,, Co., 56 P 372, 20 
Wash 580, 44 LR.A. 557. 

Duty and liability of carrier as to 
body of a passenger who dies at 
sea see Dead Bodies §§ 5, 8 

75. N.Y —Orastein v. Compagme 
Generale Transatlantique, 31 NY.S, 
2d 524, affirmed 52 N.iT ^ 2d 243— 
Schostal V. Compagme Generale 
Transatlantique, 27 N.Y S.2d 688 

76. f N.Y.—Orastein v. Compagme 
Generale Transatlantique, 31 NY. 
S 2d 524, affirmed 52 N Y S 2d 243 

, T^Sc^ostal v. Compagme Generale 
’Transatlantique, 22 NY.S 2d 345, 
reversed on other grounds 27 N Y.S. 

4 r ’2d '688. i 
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nonperformance of a contract to transport when 
prevented by “restraint of princes ,'” the action of a 
foreign government in removing a passenger from 
a vessel when it calls at a port on the way to his 
port of destination in another country, has been 
held to excuse nonperformance. 77 

Passport In the absence of a contractual under¬ 
taking to do so, a carrier by water is not obligated 
to procure a passport for a passenger 78 and the fact 
that the carrier inspects a passenger’s passport does 
not imply a contract to pass on the validity of such 
passport. 79 

Undesirable and too many passengers A vessel 
whose custom it is to carry steerage passengers 
commits no breach of contract or duty as to a first- 
class cabin passenger by the mere taking on of 
steerage passengers at a port where a contagious 
disease has broken out 80 Although the rule ap¬ 
pears to be otherwise where the overcrowding is due 
to an extraordinary condition, such as an earth¬ 
quake, and the excess number of passengers come 
on board against the wishes of the owners and offi¬ 
cers of the vessel, 81 passengers are ordinarily en¬ 
titled to demand that no more shall be carried than 
the vessel can reasonably accommodate, 82 and vol¬ 
untary overcrowding of the vessel so as to result in 
insufficient and inadequate accommodations is a 
violation of the carrier’s duty to carry safely and 
with proper accommodations, 83 even though after 
the voyage is under way the carrier does all that is 
within its power to furnish proper accommoda¬ 
tions, 84 but a passenger who seeks passage after 
the vessel is already overcrowded, and is informed 
that because of that fact he cannot be given the 
usual accommodations, takes the risks of the in¬ 
adequacy of the accommodations which are offered 
him and which he accepts 85 The fact that a vessel 
has obtained permission from inspectors to over¬ 
crowd the vessel, beyond the limits of its accommo¬ 
dations, has been held not to relieve the vessel 
owner from liability for damages resulting to pas¬ 
sengers from an overcrowding of the vessel. 86 


§ 184. - Commencement of Voyage; Ves¬ 

sel to Be Furnished 

A contract calling for carriage on a particular ves¬ 
sel is not satisfied by an offer to furnish passage on an¬ 
other vessel. Contracts for carriage of passengers have 
been held to include a warranty of seaworthiness. 

Under a contract for carriage by a particular 
vessel, it has been held that where it is wrecked and 
destroyed prior to the commencement of the voy¬ 
age the carrier, m order to be entitled to any of 
the passage money received, must at least furnish 
another vessel equally as safe and with equal ac¬ 
commodations; 87 but it has also been held that a 
contract calling for carriage on a particular vessel 
is not satisfied by an offer to furnish passage on an¬ 
other vessel, although it is competent and safe. 88 
On a failure to furnish the specific vessel within 
the time allotted by the contract the passenger is 
entitled to rescind and abandon the voyage, 89 but 
if, instead of rescinding, the passenger accepts 
transportation on another vessel, which the steam¬ 
ship company has arranged for, the passenger there¬ 
by ratifies the original contract and he remains 
bound by its terms. 99 When the vessel, on which 
the voyage is to be taken, is, without the knowledge 
of either party, completely destroyed at the time the 
contract of carriage is entered into, the only obli¬ 
gation on the part of the vessel owner, in the ab¬ 
sence of an agreement to provide a substitute ves¬ 
sel, is to return the passage money with interest. 91 

Condition and seaworthiness of vessel . Although 
there is much to indicate that a contract for the 
carnage of passengers does not include an absolute 
implied warranty of the seaworthiness, 92 as is in¬ 
volved in an undertaking for the carriage of 
goods, considered supra § 140, it has been held that 
every contract for the transportation of passengers 
by sea contains an implied warranty on the part of 
the owner that the vessel is seaworthy, or that she 
will be made seaworthy before the voyage is pro¬ 
ceeded on. 93 It is, at least, clear that liability will 
result from a failure to exercise due care to make 


77. N T —Halpern v American Ex¬ 
port Lines, 108 N.T S 2d 177 

78. Mass —Doidge v Cunard S. S 
Co, 181 NE 244, 279 Mass 224 

79. Mass —Doidge v. Cunard S. S 
Co, supra 

80. U.S —The Normannia, D C N.T , 
62 F. 469. 

81. U.S—The Charles Nelson, DC 
Wash, 149 F 846. 

68 CJ p 643 note 37. 

82. U.S —Bailey y The Sonora, D C 

’ Cal, 2 F Cas No 746. 

83. U S —The Valencia, D.C, Wash., 


110 F 221, affirmed 117 F 68, 64 
CCA 454—Bailey v. The Sonora, 
D.C.Cal, 2 F.Cas No 746 

84. U.S—Bailey v. The Sonora, su¬ 
pra 

85. U.S —Van Anda v. Northern 
Nav Co, Ill, 111 F. 766, 49 CCA 
596, 55 LRA. 644. 

86. U S —The Valencia, D C Wash , 
110 F 221, affirmed 117 F 68, 54 C 
CA 454. 

58 C J. p 544 note 42. 

87. Wash—Turner v. Barneson, 60 
F 54, 22 Wash. 78. 


88. U.S —Cobb v. Howard, D.C.N.T , 
5 F.Cas No 2,925, affirmed, C.C., 5 
F Cas No.2,924 

89. U S —Cobh v, Howard, supra 
N Y —Howard v Astor Mut. Ins. Co , 

18 N.T Super. 38. 

90. NT—Eggermont v. Cunard SS 
Co, Ltd, 119 NTS 1110 

91. NT—Bonsteel v Vanderbilt, 21 
Barb 26—Briggs v Vanderbilt, 19 
Barb. 222. 

92. US—The Oregon, Wash, 133 F. 
609, 68 CCA 603. 

93. U.S.—Kulack v. The Pearl Jack, 
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the vessel seaworthy, as discussed infra § 193; and 
although passengers have purchased their tickets, 
and paid their passage money, they may neverthe¬ 
less rescind their contracts and refuse to go to sea 
for the reason that they believe the vessel to be un¬ 
seaworthy, unless on a survey the vessel is found to 
be staunch and properly equipped for the contem¬ 
plated voyage. 94 The vessel must be provided with 
a crew adequate in number and competent to per¬ 
form all their duties with reference to all the exi¬ 
gencies of the intended route. 95 

Time for } and delay m, commencement of voyage 
The commencement of the voyage, at the time pro¬ 
vided for, is not excused by reason of the fact that 
the stress of weather has disabled the vessel from 
reaching the port of departure at the time pro¬ 
vided for embarkment, 96 although it has been said 
that if the commencement of the voyage is delayed 
because the weather is so stormy as to make it 
unsafe to go to sea, there is no violation of the con¬ 
tract as to the time for commencement of the voy¬ 
age. 97 Where the only time specified m the ticket 
is that the passage will take place withm a particular 
month, the owner of the vessel has the whole of that 
month within which to furnish transportation to 
passengers, 98 but if passage on the vessel agreed on 
is not furnished within the month, passengers are 
not deprived of their cause of action for breach of 
contract because of the fact that before the month 
expires they cease to wait for the vessel and leave 
the port of embarkation by other modes of trans¬ 
portation 99 Where, however, the passenger, be¬ 
fore the lapse of the time allowed for the com¬ 
mencement of the voyage, determines not to go on 
the voyage, relying on his right to a return of the 
passage money, it has been held that he can recover 
only one half of such money 1 notwithstanding the 
vessel does not actually sail until after the time 
agreed on. 2 

Departure ahead of time . Ordinarily, a de¬ 


parture of the vessel before the time agreed on, 
resulting in the passenger’s being left behind, con¬ 
stitutes a breach of contract for which damages 
may be recovered , 3 but a departure of a vessel be¬ 
fore the time agreed gives no right of action to the 
holder of a ticket who is left behind where, before 
the time scheduled for sailing, the government in¬ 
spector has forbidden the taking of any more pas¬ 
sengers on the boat. 4 

Departure with visitors on board Friends and 
relatives who go aboard to assist passengers or bid 
them farewell are entitled to reasonable means and 
opportunity of leaving the boat before she starts, 5 
and there is no presumption of law, that every per¬ 
son who goes on board does so as a passenger unless 
he notifies an officer to the contrary, which will re¬ 
lieve the carrier from its duties in this respect. 6 A 
person who has brought a passenger aboard to es¬ 
cort him to his cabin and pay his fare, and who has 
been assured by the clerk that he will have time to 
pay the passage money, is entitled to sufficient time 
to transact his business before the usual signals 
are given and the vessel started. 7 

§ 185. - Ejection of Passengers 

Ordinarily one accepted as a passenger aboard a ves¬ 
sel, after payment of fare, cannot, while behaving prop¬ 
erly, be ejected before the contract of carnage has been 
performed. 

As a general rule, a person who has come on 
board a vessel engaged as a common carrier of 
passengers in violation of no rules, has been ac¬ 
cepted as a passenger, has paid his fare, and is be¬ 
having properly m all respects, cannot be rightfully 
expelled from the vessel before the contract of car¬ 
nage has been performed 8 The fact that such 
a passenger is threatened with almost certain death 
at the port of destination affords the master no jus¬ 
tification, even though he acts with humane mo¬ 
tives, m expelling the passenger and putting him on 


D C Mich , 79 F Supp. 802, affirmed, 
C A, 187 F 2d 154 

58 C J. p 543 note 22 

Particular vessel held seaworthy 

XJ S —The America, D.C N.Y , 35 F 
Supp. 413 

94. TJ S —The Guardian, D C Wash , 
89 F 998. 

95. TJ S —'Peninsular & Occidental S 
S Co v, N L R B , C C.A 5, 98 F 
2d 411, certiorari denied N L R. 
B v Peninsular & Occidental S S 
Co, 59 S Ct. 248, 305 U.S. 653, 
83 LEd. 423. 

58 C J p ,543 note 25. 

96. ITS—Cobb v. Howard, CC.N.Y., 
5 FCas.No 2,924. 

58 C.J. p 543 note 26. 


97. U.S —Zellweger v The Robert 
Cooper, DCNY, 30 FCasNo.18,- 
207. 

98. U S —Cobb v Howard, D.C N Y , 
5 FCas No 2,925, affirmed, CC, 5 
F.Cas No 2,924. 

99. U S —Cobb v. Howard, D.C N Y, 
5 F.Cas No 2,925, affirmed, C.C., 5 
F.Cas.No 2,924 

58 C.J. p 543 note 28. 

1. U^S—Zellweger v. The Robert 
Cooper, D.C N.Y, 30 FCasNol8,- 
207. 

2. U S.—Zellweger v. The Robert 
Cooper, supra 

• 1103 


3. U.S.— 1 The Zenobia, D C N.Y., 30 F 
Cas No.18,209, AbbAdm. 80. 

4. Mass —Hughson v. Winthrop 

Steamboat Co, 64 N E 74, 181 
Mass. 325, 58 L,RA 432 

5. Ill —Keokuk Packet Co. v Henry, 
50 Ill. 264 

i 

6. Ill—Keokuk Packet Co. v. Hen¬ 
ry, supra 

7. Mo.'—Stoneseifer v. Sheble, 31 Mo. 
243. 

8. U.S—Da Gascogne, DCNY., 135 
F 577. 

58 C.J. P 544 note 44. 
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board another' vessel which returns him to the port 
of departure. 9 Although a passenger has been 
guilty of misconduct on a former occasion, if he has 
come on board, has paid his fare, and is conducting 
himself in a decent and orderly manner, the carrier 
cannot deny him passage. 10 However, if a person 
who is so ill that he is not fit to travel without 
medical attention purchases an ordinary ticket from 
a steamship company without giving notice of his 
condition, depending wholly on the carrier to fur¬ 
nish medical aid, the carrier on discovering that 
fact, after the passenger has boarded the vessel, 
may remove him to the shore and refuse passage. 11 
After a person who was a passenger has ceased to 
become such, by reason of his remaining on board 
the vessel an unreasonable time after its arrival, 
becoming in effect a trespasser, he may properly be 
ejected provided that no more force than is rea¬ 
sonably necessary is used to accomplish the ejec¬ 
tion 12 The carrier may eject from its vessel a 
passenger who persists m carrying on a business 
thereon in violation of the carrier’s rules. 13 

Threat to eject; command to leave. A threat by 
a ship’s officer to eject a passenger unless the pas¬ 
sage money is paid, because of erroneous informa¬ 
tion that a check with which the passenger paid for 
his ticket is worthless, constitutes a breach of duty 
on the part of the carrier and gives rise to a cause 
of action for damages, even though the passenger 
is not actually ejected due to the fact that the fare 
is paid by a fellow passenger. 14 The leaving of a 
boat in compliance with an officer’s command to that 
effect is equivalent to an ejection, and is not a 
voluntary departure from the boat. 15 


§ 186 . -Accommodations and Provisions 

a. In general 

b Quarters 

c. Provisions 

d. Medical service 

a. In General 

A contract for the carriage of passengers usually Im¬ 
plies a right to reasonably suitable comforts, accommo¬ 
dations, and conveniences. 

Unless there is an understanding to the contrary, 16 
a contract for the carnage of passengers carries 
with it by implication a right to reasonably suitable 
comforts, accommodations, and conveniences. 17 In 
order to be reasonable and proper, the accommoda¬ 
tions must be such as are usually afforded to pas¬ 
sengers of a similar class, 18 on similar voyages, 19 
and m similar vessels; 20 but as the passenger’s con¬ 
tract also entitles him to such accommodations as 
are necessary to a reasonable degree of comfort, 
and to physical health and safety, 21 it is no justifi¬ 
cation that other vessels in the trade carry pas¬ 
sengers in such numbers as to be inconsistent with 
their comfort or their health. 22 

Refusal to furnish. Refusal to recognize a pas¬ 
senger’s rights to the class of accommodations to 
which his ticket entitles him gives rise to a cause 
of action in his favor, 23 and a person entitled to 
first-class accommodations does not forfeit his 
right to recover for refusal to supply proper ac¬ 
commodations by declining to accept an offer of 
first-class accommodations conditioned on a pay¬ 
ment of the passage money a second time. 24 If a 
passenger, on coming aboard, is wrongfully refused 
the class of accommodations to whi-ch he is entitled, 
because of his race or color, and is told either to ac- 


9. U.S —Pearson v. Duane, Cal, 4 
Wall. 605, 18 LEd 447 

10. Ky.—Reasor v 'Paducah, etc, 
Perry Co., 153 SW 222, 152 Ky 
220, 43 DR A,NS., 820. 

11. Mass—Connors v Cunard SS 
Co, 90 NE 601, 204 Mass 310, 134 
Am SR. 662, 26 LRA.N.S., 171, 
17 Ann.Cas 1051. 

12. Wash —Duval v. Inland Nav 
Co, 155 P 768, 90 Wash 149 

Command of police officer 

Under statute requiring that aid 
he given a public police officer on his 
lawful command, a purser who acts 
under the direct command of a po¬ 
lice officer, and not as an officer of 
the boat, in ejecting one who has 
ceased to be a passenger and has be¬ 
come a trespasser does not, thereby, 
render the owner of the vessel liable 
—Duval v. Inland Nav. Co., 155 P 
768, 90 Wash. 149. j 


Assault or excessive force 

The purser of a steamboat who 
willfully or wantonly assaulted a 
trespasser on the boat, who had be¬ 
come such by failing to leave within 
a reasonable time after landing, or 
who used more force m accomplish¬ 
ing the ejection than was reasonably 
necessary, was liable to such tres¬ 
passer.—Duval v. Inland Nav. Co, 
supra. 

13. U S —Barney v. The D R Mar¬ 
tin, CC.NY, 2 P Cas No.1,030, 11 
Blatchf 233 

10 C.J. p 731 note 9 [a]. 

14. U.S—Austro-American SS Co. 
v Thomas, NY, 248 F 231, 160 C 1 
C.A. 309, DRA.1918D 873 

15. Ky.—Reasor v Paducah, etc, 
Ferry Co, 153 S.W. 222, 152 Ky. 
220, 43 LRA.,NS, 820 

16. U S.—Defrier v. The Nicaragua, 
DC Ala, 81 F 745 

58 C J. p 544 note 52. 

1104 


17. U S.—Defrier v. The Nicaragua, 
supra. 

58 C J p 544 note 53. 

18. US.—The Valencia, D.CWash, 
110 F 221, affirmed 117 F 68, 54 
CCA 454—Bailey v The Sonora, 
D C.Cal., 2 F Cas No 746 

19. U S —Bailey v. The Sonora, su¬ 
pra—Sparks v. The Sonora, D C 
Cal, 22 P Cas No 13,212. 

20. U S —Sparks v. The Sonora, su¬ 
pra. 

21. U.S—Sparks v. The Sonora, su¬ 
pra. 

22. U.S.—Sparks v. The Sonora, su¬ 
pra. 

23. U S —Gleason v. The Willamette 
Valley, D C Oal, 71 P. 712. 

24. U S —Gleason v. TJie Willamette 
Valley, supra. 
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cept steerage passage or get off, the passenger need 
not leave the vessel in order to preserve a right of 
action, 25 but he may remain and insist on the ac¬ 
commodations to which he is entitled, 26 and having 
'been informed that his rights will not be honored, 
he may, on being ordered to go into steerage 
quarters, refuse to surrender his ticket without for¬ 
feiting his right to recover for any injuries that may 
be sustained by reason of the breach of contract 27 

Special reservations for officers. The officers of 
a vessel have a right to reserve a table for them¬ 
selves m the dining saloon and may properly ex¬ 
clude a first-class passenger therefrom without re¬ 
gard to the necessity of their making such a reser¬ 
vation. 28 

Exchange of accommodations. A passenger who 
has contracted for accommodations of a certain type 
or class cannot, after he has come on board and 
found them somewhat unsuitable for his purposes, 
demand that they be exchanged for accommodations 
of a better class on payment of only the difference 
in price between the two classes of accommoda¬ 
tion. 29 

Continuance and termination of duty to furnish 
A contract that a passenger will be supplied with 
good and sufficient food and lodging to the port of 
destination, and that such arrangement is to hold 
good in event of unavoidable accident or delay, 
places a duty on the carrier to see that sufficient 
food and suitable lodging are furnished during the 
time that a passenger is taken off and detained at 
a government quarantine station outside the port 
of destination, 30 and the carrier is not relieved 
from liability for negfect to furnish accommoda¬ 
tions during such period by reason of a provision 
that it will not be liable for delay from “restraints 
of princes, rulers, and peoples.” 31 After the ar¬ 
rival m the port of destination, the duty to furnish 
accommodations to passengers comes to an end 32 
Although passengers who have taken ill during the 
voyage are taken to a hospital to be cared for, the 


carrier is under no duty to pay for such expense; 35 
and at the end of the voyage the vessel need not 
restrain and care for a sick person who has taken 
passage simply because his health will be endangered 
by leaving the vessel. 34 

b. Quarters 

(1) Berths and staterooms 

(2) Lower class and steerage quarters 

(1) Berths and Staterooms 

Berth and stateroom accommodations must be sold, 
until exhausted, without discrimination to applicants in 
the order in which they make their applications. 

Berth and stateroom accommodations must be sold 
without discrimination to applicants m the order 
in which they are applied for until they are ex¬ 
hausted, 35 and if a passenger is refused a berth 
while others making later applications are supplied 
with them, the carrier may be held responsible 36 
On steamers running at night, a berth is a rea¬ 
sonable and proper accommodation, 37 and a car¬ 
rier is liable for failure to furnish it, unless the fact 
that none can be had is made known to a passenger 
who chooses to ask for a berth when he buys his 
ticket. 38 The purchase of a first-class passage, 
which includes all night travel by vessel, carries 
with it the right to stateroom accommodations, 
where by custom and usage the passenger contracts 
for such accommodations when securing first-class 
passage. 39 Furthermore, if the comfortable and 
desirable staterooms are all disposed of, passengers 
who are paying the highest rate of fare must be 
informed of the nature of accommodations that can 
be afforded them, and be allowed to determine 
whether they will take the risk of such accommoda¬ 
tions. 40 Where an express contract to furnish state¬ 
room accommodations has been entered into, the 
failure to furnish such accommodations is a breach, 
irrespective of whether or not it was practicable 
to travel without such accommodations. 41 The ex¬ 
clusion of a passenger from a cabin or stateroom, 
for which he has contracted, renders the carrier lia- 


25. TJ S —Billinger v Clyde SS. Co., 
CCN.Y., 158 F, 511 

26. U.S.—Billinger v Clyde SS Co, 
supra. 

27. U.S —'Billinger v. Clyde SS Co , 
supra 

28. Mass—Ellis v. Narragansett.SS. 
Co., Ill Mass 146. 

29. N-Y—Miller v. , New Jersey 
Steatai-Boat Co „ 12 N.Y S. 301, 5g 
Hun 424, affirmed 32 N.E. 645, 135 

, NY. 612 . iS , 

58 C.J. p, 546 nOit£< 65. . 
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30. Wash—Larsen v Allan Line SS 
Co , 80 P 181, 37 Wash 555 

31. Wash—Larsen v. Allan Line SS 
Co , supra. 

32. U.S—Churchill v. United Fruit 
Co , D.C Mass , 294 F. 400 

La—New Orleans v The Winder- 
mere, 12 La Ann 84 

33. La.—New Orleans v. The Win¬ 
dermere, supra. 

34. U S.—Churchill v. United Fruit 
Co. r D.C.Mass., 294 F 400 

35. N C —'Patterson v. Old DomiriKm 
SS. Co., 53 S.E. 224, 140 N C. -412,1 
111 Am S r R 848, 5 LRA,N S^, J.012, 
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36. N C.—Patterson v. Old Dominion 
SS Co, supra 

37. N C —Patterson v. Old Dominion 
SS Co, supra. 

38. N C.—Patterson v Old Dominion 
SS Co., supra. 

39. Ala—Central of Georgia R. Co 
: v. Knight, 57 S6. 253, 3 Ala.App 

'436. 

40. U.S.—Sparks v The Sonora, D C 
Cal, 22 FCas No 13,212 

41. Ala—Central of Georgia R Co 
v Knight, 57 So 253, 3 Ala App 
436. 
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ble even though the passenger is informed, on com¬ 
ing aboard, that his cabin is unavailable and either 
to forego the voyage or do without such accom¬ 
modations. 42 A passenger holding a ticket entitling 
him to a berth has no right to demand, without extra 
charge, an entire stateroom for himself ; 43 but one 
who has contracted for the use of a cabin or state¬ 
room has a right to have it sufficiently free from 
cargo that he can get into it, 44 or to have it in such 
a condition that it is a healthy and comfortable 
place in which to live; 45 and a woman first-class 
passenger does not receive the accommodations to 
which she is entitled if the stateroom is occupied by 
a boy of such an age that she cannot consistently 
with ordinary decency use the stateroom as a place 
to disrobe and sleep. 46 

(2) Lower Class and Steerage Quarters 

Steerage or other lower class passengers, quartered as 
a group, are entitled to demand that proper measures be 
taken to keep their quarters reasonably clean and com¬ 
fortable. 

Steerage or other lower class passengers who are 
given certain quarters as a group are entitled to 
demand that all proper measures be taken to keep 
their quarters reasonably dean and comfortable. 47 
Reasonable facilities for washing, and the like, must 
be afforded, 48 and female passengers of such groups 
have a right to require that bunks or berths be not 
assigned to them promiscuously, without adequate 
arrangements to secure privacy. 49 Lower class 
passengers are ordinarily entitled to the use of 
their quarters free from the inconvenience and risk 
of having freight, 60 or the baggage of first-class 
passengers 51 stored therein; but the mere fact that 
three or four dogs are kept in a steerage cabin has 
been held not to constitute such breach of steer¬ 
age passengers' contract for passage as to entitle 
them to substantial damages. 52 In order to dimm¬ 
ish the risk from freight piled in the room, the 


carrier cannot require that steerage passengers obey 
an arbitrary regulation requiring them to remain in 
their berths during the whole of the voyage or an 
unusual portion of it. 53 Unless there is a fair un¬ 
derstanding to the contrary, an undertaking to carry 
a steerage passenger for a long voyage includes an 
obligation to furnish the passenger with a berth, 54 
but when not contracted for, there is no duty to 
furnish such passengers with bedding or covers 55 

c. Provisions 

In the absence of a special contract to the contrary, 
a common carrier by water must provide passengers with 
an adequate supply of wholesome food, and with water 
fit to drink, and such provisions must be sufficient to 
meet contigencies of an accident to the vessel. 

In the absence of a special contract to the con¬ 
trary, it is the duty of a common carrier by water 
to provide its passengers with an adequate supply 
of wholesome food, 56 and with water fit to drink 
and uncontammated, 57 and such provisions must 
be sufficient to meet the contingencies of an accident 
to the vessel and the resulting delay in voyage, from 
whatever cause such accident and delay might 
arise. 58 If the food is sufficient m quantity, prop¬ 
erly cooked, such as is usually furnished on the 
kind of voyage involved, and the passenger sustains 
no real suffering, he cannot complain because it 
is not as good as it might have been. 69 

d. Medical Service 

There is no common-law duty to carry a physician or 
surgeon to provide medical service for passengers. 

There is no common-law duty to carry a physician 
or surgeon for the treatment of passengers, 60 and, 
in the absence of some special agreement, if a per¬ 
son who is ill, without disclosing that fact, chooses 
to come on a vessel as a passenger, there is no duty 
to offer the sick passenger special care or medical 
treatment; 61 but as to a passenger who is injured 
during the voyage, there is a duty to see that his 


42 La.—St Amand v Lizardi, 4 La 
243 

43. N C —Basmght v Norfolk, etc, 
R Co, 60 SB 890, 147 NC. 169. 

44. La—St. Amand v. Lizardi, 4 La 
243 

45. US—Spaiks v The Sonora, DC 
Cal, 22 F Cas No 13,212. 

58 C J p 546 note 81 

46. N T.—Lignante v Panama R 
Co, 131 NTb 753, 147 App Div. 
97. 

58 C J. p 546 note 82. 

47. U S —Northwestern 'SS Co. v 
Ransom, Wash, 174 F. 913, 99 CC 
A. &61, 20 Ann Cas 1015. 

58 C J P 646 note 84 


48. U.S—Bailey v The Sonora, D.C 
Cal., 2 F Cas No 746 

58 CJ p 546 note 85. 

49. US—Bailey v. The Sonora, su¬ 
pra. 

50. US —The OriflLamme, D C Or, 18 
F.Cas No 10,572, 3 Sawy. 397 

51. U S —Bailey v The Sonora, D C 
Cal, 2 F Cas No 746 

52. UtS—The Centennial, D C Cal, 
131 F. 816 

53. U S —The Onflamme, D C Or, 18 
F Cas No 10,572, 3 Sawy 397 

54. U.S—The Onflamme, supra. 

55. 'U S —The Centennial, D C Cal, 
131 F. 816—Defrier v. The Nica¬ 
ragua, D.C.Ala, 81 F. 745. 
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56. U S —Northwestern SS Co v 
Ransom, Wash, 174 F 913, 99 C C 
A 361, 20 Ann Cas 1015. 

58 C J p 546 note 92. 

57. U.S,—Bailey v. The Sonora, D C. 
Cal, 2 F Cas No 746. 

58 C J P 546 note 93. 

58. US—The Oregon, Wash., 133 F. 
609, 68 CCA. 603 

59. U.S—The President, DC.Cal f 92 
F. 673 

60. US —‘The City of St. Louis, D C 
NT., 238 F. 381. 

61. U.S—Churchill v. United Fruit 
Co, DC Mass., 294 F. 400. 
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injuries receive such care as is reasonably practi¬ 
cable m view of the facilities available. 62 

§ 187. -Interruptions and Abandonment 

of Voyage 

Interruption or stoppage of the voyage because of un¬ 
avoidable wreck or destruction of the vessel does not ex¬ 
cuse nonperformance of the contract for carriage; but 
the owner of the vessel may be entitled to have the pas¬ 
sengers wait a reasonable time for repairs or the pro¬ 
viding of another mode of transportation 

Unless the contract is otherwise than to transport 
to the port of destination, 63 an interruption or 
stoppage of the voyage at an intermediate point, 
because of unavoidable wreck or destruction of the 
vessel, does not excuse nonperformance of the con¬ 
tract, at least to the extent that the shipowner is not 
entitled to passage money, unless he pays or tenders 
to the passenger the expenses or means of proceed¬ 
ing to the port of destination. 64 If a voyage is inter¬ 
rupted by shipwreck or other unavoidable disaster to 
the vessel, the vessel owner is entitled to have the 
passengers wait a reasonable time until repairs 
can be made or another mode of transportation 
obtained; 65 and if the passengers by their own act 
deprive the captain of an election to repair and 
continue the voyage, 66 or fail to avail themselves 
of the opportunity to proceed on the voyage by 
other means provided, 67 the owner is entitled to 
retain any passage money paid; but if a voyage is 
interrupted or broken up in consequence of an orig¬ 
inal unseaworthiness of the vessel, the passenger 
need not wait for repairs to be made, or until an¬ 
other vessel is hired, but he may treat the contract 
as breached and rescind immediately. 68 If with¬ 
out destruction or injury of the vessel completion 
of the voyage becomes impossible because of some 
cause beyond the carrier's control, but which he 
should have anticipated, it is the duty of the vessel 
to retrace its course or to afford the passenger a free 
return to the port of departure. 69 To leave the 


passenger at another or intermediate port, under 
such circumstances, constitutes a breach of contract 
which will render the vessel owner liable for any 
damages which proximately result 70 There is an 
entire failure to perform the contract of carriage 
if due to bad management a vessel having arrived 
at an intermediate port abandons the voyage and 
returns its passengers to the port of departure. 71 

§ 188. -Transportation by Connecting 

Lines or Vessels 

The owner of the initial line, contracting as a prin¬ 
cipal tor the carriage of a passenger over connecting lines 
or vessels running in connection over different portions 
of the entire route, has the primary duty of seeing that 
the passenger is carried to the final port of destination. 

Where different lines of vessels run in connec¬ 
tion over different portions of an entire route of 
travel, and the owner of the initial line has con¬ 
tracted as principal for the conveyance of a pas¬ 
senger over the entire route, it becomes the primary 
duty of such carrier to see that the passenger is 
carried to the final port of destination. 72 The loss' 
or destruction, by act of God, of the vessel of the 
connecting line which is to carry the passenger from 
one of the intermediate ports does not absolve the 
owner of the vessel making the initial carriage from 
all duty under his contract. 73 In such a situation 
the passenger cannot, without further concern, be 
left at the intermediate port, but it becomes the 
duty of the owner to offer substantially to perform 
his contract, if by the exercise of reasonable dili¬ 
gence he can procure another vessel to take the pas¬ 
senger on to his port of destination; 74 and a 
failure to supply another vessel when it can be had 
renders the owner liable for breach of contract; 75 - 
but if the destroyed connecting vessel is replaced 
as soon as possible, by another equally seaworthy, 
the passengers have no cause of action for the delay 
in making the connection. 76 However, if it has been 
contracted that the passengers shall incur no extra* 


62. U S —Boston, etc, SS Co v 
Francis, Mass, 249 F 450, 162 C C. 
A. 16 

58 CJ P 546 note 99. 

63. N.Y.—Watson v. Duykinck, 3 
Johns. 335. 

64. TJ S.—Howland v The Lavima, 
DC Pa., 12 FCas No 6,797, Pet 
Adm. 123. 

58 C.J. p 546 note 2. 

65. U S.—Stone v. Kelampago, D C 
Fla, 23 F-Cas No.13,486 

58 C J. p 546 note 3. 

66. La—Marks v Nashville Marine 
& Fire Ins Co., 6 I^a.Ajan. 126, 


67. N Y —Detouches v. Peck, 9 
Johns 210. 

68. TJ S —'Stone v. The Relampago, 
DC Fla, 23 F.Cas No 13,486 

58 C J p 547 note 6. 

69. TJ S.—West v The Uncle Sam, C. 
C Cal, 29 FCas No 17,427, McAll 
505 

Wash—Smith v North American 
Transp, etc, Co, 56 P 372, 20 
Wash. 580, 44 LRA. 557 

70. U S—West v The Uncle Sam, C. 
C Cal, 29 FCas No 17,427, McAll 
505. 

71. Alaska—The Schooner Arthur 
B., 1 Alaska 403; 
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72. NY—Williams v Vanderbilt, 29 
NY 217, 84 Am.D. 333. 

58 C J. p 547 note 11 

73. N.Y.—Williams v. Vanderbilt, 
supra—Ward v Vanderbilt, 4 Abb 
Dec 521, 1 Keyes 70, 34 HowPr 
144. 

74. N Y.—Wllliams v Vanderbilt, 2a 
NY 217, 84 AmD 333—Ward V. 
Vanderbilt, 4 Abb Dec. 521, 1 Keyes 
70, 34 HowPr 144 

75. N.Y.—Williams v Vanderbilt, 28 
NY. 217, 84 AmD 333—Ward v, 
Vanderbilt, 4 Abb.Dec. 521, 1 Keyes 
70, 34 How.Pr. 144 

76. La.—Van Horn v. Templeton, 11 
La Ann. 52. 
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expenses and that they shall be allowed on board the 
connecting vessel immediately, a refusal to allow 
the passengers on board the substitute vessel, after 
it arrives m port will render the carrier responsible 
for expenses incurred by the passengers while re¬ 
maining on shore. 77 

§ 189. -Deviation 

The owner of a vessel, in the absence of express 
contract, is not obligated to carry a passenger directly 
or by a particular route to the port of dest.nation. 

Unless the vessel owner has expressly contracted 
to do so, he is under no obligation to carry a pas¬ 
senger directly or by a particular route to the port 
of destination, 78 but where the contract provides 
for direct transportation from one port to another, 
or carnage by a particular route, a deviation there¬ 
from constitutes a material breach of contract, ren¬ 
dering the owner liable, m any event, for a return 
of the passage money, 79 and for damage or injuries 
which proximately result from the breach 80 How¬ 
ever, liability for deviations cannot be imposed 
without regard to conditions and limitations con¬ 
tained in the contract of carriage on the ground that 
by a deviation the express contract is abrogated 
and the carrier becomes responsible as an insurer 
for the due performance of his duty to transport. 81 

§ 190. - Going Ashore at Intermediate 

Ports 

Under a special contract providing for the passenger 
going ashore at intermediate ports, a refusal to let him 
go ashore may constitute a breach of contract; passen¬ 
gers do not forfeit all their rights as passengers by 
going ashore at an intermediate port at which the vessel 
happens to stop. 

Under a special contract for an excursion cruise, 
a refusal to let a passenger go ashore at a port at 
which it has been agreed a sight-seeing trip is to be 
given, may constitute a breach of contract on the 
part of the company that has contracted to furnish 
the passenger with the cruise 82 Passengers who 
have purchased only a through passage from one 


port to another do not forfeit all their rights as 
passengers by going ashore at an intermediate port 
at which the vessel happens to stop, 82 and if pas¬ 
sengers on being allowed to go ashore are informed 
by officers of the vessel that she will not sail until 
a specified time, they may hold the vessel responsi¬ 
ble for damages if they are left 'behind by reason of 
the captain’s changing his plans and sailing ahead 
of time without taking reasonable steps to give 
notice to the passengers ashore. 84 

§ 191. - Stops and Landing at Port of 

Destination 

The landing of a passenger is an essential part of the 
contract to transport, and the carrier is obligated to land 
the passenger at his port of destination. 

The landing of a passenger is an essential part of 
the contract of transportation, 85 and it has been 
said that the carrier cannot, by stipulations to the 
effect that the landing shall not be a part of the 
voyage, exempt itself from liability for providing 
improper landing facilities to passengers. 86 At any 
rate, although it may be expressly agreed that a 
landing to passengers is not guaranteed and that 
they are to procure their own means of getting 
themselves and their stores ashore, the vessel re¬ 
mains under an obligation to wait at the port of 
destination a reasonable time to enable the pas¬ 
sengers to procure boats to make their landing, un¬ 
less an excuse is offered by an intervemng act of 
God. 87 Where there are no intervening circum¬ 
stances to afford an excuse, the carrier cannot, 
without breach of contract, carry its passengers 
past the port of destination agreed on and land 
them at another. 88 If the stress of the weather is 
such as to make it dangerous to do so, a earner by 
water may be justifed in failing to land at one of its 
regular stops, 89 but m such a case the carrier comes 
under a duty to inform passengers headed for that 
port that the vessel will not stop there, 90 and if on 
the making of another landing a passenger is de¬ 
ceived into debarking by representations that it is 
his port of destination, the carrier will be responsible 


77. La —Van Horn v Templeton, su¬ 
pra. 

78. NY—Mills v. Shult, 2 BD 
Smith 139 

79. U S —De Colange v The Chateau 
Margaux, D C N.Y., 37 F. 157. 

80. U.S.-West v The 'Uncle Sam, 
D C Cal, 29 P Cas No 17,427, McAll 
505. 

.81. U S —The Kronpnnzessin Ceci- 
lie, Mass., 235 P. 668 , 151 C C.A. 518, 
certiorari denied Rantoul v North 
Qterman * Llgyd, 37 S-Ct. 479, 243 
U.S. 652, 653, 61 LEd. 947, reversed 


on other grounds, 37 S.Ct. 490, 244 
U S. 12, 61 L.Bd 960. 

82. US —Raymond, etc., Co. v. Eb- 
sary, CC.AN.Y., 9 P2d 889, 

58 C J p 547 note 21. 

83. Or.—Dice v. Willamette Transp., 
etc, Co, 8 Or. 60, 34 AmR 575. 

84. U.S —The Constantinople, D.C. 
N.Y., 15 P2d 97. 

85. U.S.—The Valencia, DC Wash., 
110 P 221, affirmed 117 P. 68, 54 C 
C.A. 454. 

58 CJ p 548 note 24. 
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86. U.'S—The Valencia, supra. 

87. U S.—The President, L C Cal., 92 
F. 673. 

88. US—The Canadian, BC.Mich* 

5 P.Cas No 2,376, Brown Adm 11 

La.—McGloin v. Henderson, 6 La 
715. 

89. U S.'-—Lee Line Steamers v 

Page, Tenn./ 237 F. 57, 150 C C.A. 
259. 

90. U.S.—Lee Line Steamers y." 

Page, suprh. k ‘ ' 1 ‘ J 
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for any injuries proximately resulting from its 
breach of duty. 91 

§ 192. Personal Safety and Liability for In¬ 
juries 

An injury to a passenger on board a passenger ship, 
happening in consequence of negligence on the part of 
the owner, officers, or manners of the vessel, is both a 
breach of the contract for transportation and a tort, en¬ 
titling the injured person to compensation and to a lien 
therefor on the vessel. As a general rule, anyone, wheth¬ 
er a corporation or individual, who has assumed the obli¬ 
gation of carrying the passenger safely to the port of 
destination is liable for injuries resulting from a breach 
of the contract of carriage. 

An injury to a passenger on board a passenger 
ship, happening in consequence of negligence on the 
part of the owner, officers, or mariners of the ves¬ 
sel, is both a breach of the contract for transporta¬ 
tion and a tort, entitling the injured person to 
compensation and to a lien therefor on the vessel. 93 
Under a state statute making vessels navigating 
within the state liable for injuries inflicted on pas¬ 
sengers by employees of the vessel, it has been held 
that, where the injury is inflicted within the state, 
the vessel is liable to the same extent as is the 
employee inflicting the injury; 93 but, where the 
wrongful act takes place outside the state, the pas¬ 
senger must show that the employee was acting 
within the scope of his employment when the act 
was committed. 94 

Companies or persons. As a general rule, any¬ 
one, whether corporation or individual, who has 
assumed the obligation of carrying the passenger 
safely to the port of destination is liable for injuries 


resulting from a breach of the contract of car¬ 
riage. 95 Although a person may not own a vessel 
if it is in fact navigated by or for him, he may 
be held responsible for the acts of the employees, 
although he has no control over their hiring and dis¬ 
charge 96 A part owner of a vessel, who benefits 
by its navigation, may be jointly or severally liable 
for the negligent acts of the employees of the ves¬ 
sel, even though he exercises no active control over 
its management. 97 In order that an owner maj 
be liable it is not necessary that he should have had 
the vessel registered in his name. 98 However, the 
lessor of a steamboat, not being a quasi public cor¬ 
poration and having received no special privileges 
or benefits from the state, is not liable for injury to 
a passenger caused by the negligence of the lessee. 99 

A steamship company which has contracted as 
principal to furnish a passenger with a side trip m 
the auto of another company is liable for injuries 
sustained by a passenger because of the negligence 
of the servants of the latter company during side 
trip j 1 but where, on the face of a coupon ticket, en¬ 
titling a passenger to a transfer between stations by 
a taxicab company, it is stated that the steamship 
company in selling it acts only as agent and does 
not accept responsibility 'beyond its own line, the 
selling company is not liable for injuries caused by 
the negligence of the taxi driver 2 

The general agent of a vessel, who is neither the 
owner pro hac vice, nor a common carrier operating 
the vessel, nor the employer of the master or crew, 
is not liable for the tortious or negligent acts of 
members of the crew, 3 and, as a mere arranger of 


“91. U S —Lee Line Steamers v 
Page, supra. 

92. U.S —-The City of Panama, 
Wash, 101 US 453, 25 L Ed 1061 

58 C J p 550 note 53 
Actions in rem against vessel see in¬ 
fra § 198. 

93. Ill—The F. X Aubury, 28 Ill 
412, 81 Ara.D 292 

-94. Ohio —The Ocean v. Marshall, 11 
Ohio St 379. 

^95. U S.—The City of Panama, 
Wash., 101 US. 453, 25 LEd 1061 
58 C J. p 550 note 56 
-Charters 

( 1 ) Where the owner charters the 
-vessel, as m the case of an excur¬ 
sion, and maintains control over the 
vessel and its employees, owner is 
liable; 

TJ.S.—MorfijSop v Coombs, D C Me , 
‘23 FSujpp. 85^ opinion adhered to 
24 F.Supp. 866 , 

dMich—Cuddy, v. Morn, 10 N.W. 32, 
46 Mich* *1)96,, 41 Am R. I 7 S 
ItfC—■Vfhfye R. Co., 


20 S E 191, 115 N C 631, 44 Am.S R 
489 

Pa—McBride v. McNally, 89 A 1131, 
243 Pa 206, 52 LRA.NS, 259. 

10 C J P 879 note 41 [a] 

(2) However where the charterer 
assumed full control of vessel and 
crew and is to receive the full pro¬ 
ceeds of the voyage, owner is not lia¬ 
ble for wrongful acts of crew during 
voyage —McDowell v Homer Rams- 
dell Transp. Co, 28 NTS 821, 78 
Hun 228. 

(3) Furthermore, charter party for 
the carnage of cargo, which leaves 
the general control and operation of 
the vessel with the owner, does not 
render the charterer liable for inju¬ 
ries sustained by a passenger be¬ 
cause of negligence of employees in 
management of the vessel—Deniff v 
McCormick, 210 P. 703, 105 Or. 697—r 
58 C.J. p 550 note 56 [d] <3). 

96. Minn —Fay v. Davidson, 13 

Minn 528 4 

58 C J p 550 note 57. ’ ; 

97. Minn—Fay v Davidson, supra. 
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Copartner held liable 

U S —Kulack v. The Pearl Jack, D.C 
Mich, 79 F Supp 802, affirmed, C 
A , 178 F 2d 154 

98. Minn.—Fay v. Davidson, 13 
Minn. 523 

99. N C—Phelps v. Windsor Steam¬ 
boat Co, 42 SE 335, 131 XC. 12. 

1 . Mich—Thurston v Northern 
Nav Co, 171 N.W 423, 205, Mich. 
278 

Tickets and contracts for carriage 
over connecting lines -see supra § 
182 

2 . M<L—Stewart Taxi-Service Co. v. 
Spencer, 132 A. 153, 149 Md 635. 

3. US —W eade v. Dichmann, 

Wnght & Pugh, Va. f 69 S Ct 1326, 
337 US. 801, 93 LEd. 1704—In¬ 
fante v.‘ Moore-McCormack Lines, 
D.C.Pa, 91 F Supp 71, motion de- 
hied 93 FSupp 239. 

Liability of general agent generally 

- 's-fee supra § 17 

Liability of general agent for per- 

' sop ®' 1 ^Juries to stevedores or 
longshoremen see supra § 85 b. 
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transportation under his duty to arrange for the 
transportation of passengers, such an agent does 
not incur the liability of a common carrier. 4 

Master of vessel. Not only is the master of a 
vessel personally liable for injuries resulting from 
his own misconduct, 5 but he is also responsible for 
injuries inflicted on passengers by the negligence of 
subordinate employees who are under his com¬ 
mand. 6 

Law governing liability . It is the general mari¬ 
time law, as understood and administered in the 
courts of this country in which the litigation is 
prosecuted, that governs m an action brought m an 
admiralty court of the United States to recover 
for injuries sustained by an American passenger 
on a foreign ship on the high seas. 7 

Defenses in general . According to some author¬ 
ities the fact that a passenger is engaged m travel¬ 
ing m violation of a statute that prohibits travel on 
Sunday, at the time the injuries are sustained, is no 
defense to an action to recover for such injuries. 8 
If a passenger is injured by a quarrelsome and fight¬ 
ing crew it is no defense to the carrier to show 
that such a class of men is usually employed on 
steamboats 9 When the negligence of the vessel 
carrying a passenger has proximately resulted in a 
collision causing injury, it is no defense that negli¬ 
gence of the other vessel also contributed to the 
collision, 10 but, where the other vessel brings a 
limited liability proceeding m which the passenger 
is cited, and in such proceedings it is adjudged that 
the collision was due solely to the negligence of 
the petitioning vessel, such judgment is conclusive 
on the passenger and is a defense to a subsequent 
suit by him against the vessel on which he was being 
carried. 11 If a passenger is injured while coming 
on board, and because of that refuses to pay fare 


which the captain thereupon agrees not to chatge, 
this does not operate as a settlement or release of 
the passenger’s cause of action, for the injuries 
sustained, unless it is expressly shown that there 
was such an intention or understanding on his 
part. 12 

§ 193. - Care Required and Liability in 

General 

a. In general 

b. Appliances, equipment, and condition 

of vessel 

c. Boarding and discharge of passengers' 
d Wharves, docks, and approaches 

e. Management and navigation of ves¬ 
sel 

a. In G-eneral 

(1) General rules 

(2) Persons not passengers 

(3) Passengers m forbidden quarters 

(4) Duty to warn of dangers 

(5) Protection against injuries by fel¬ 

low passengers or other third per¬ 
sons 

(6) Negligence and wrongs of vessel’s 

employees 

(1) General Rules 

As a general rule, a vessel engaged as a common 
carrier of passengers must exercise as high a degree of 
care in taking a passenger on board, carrying him to the 
port of destination, and landing him safely as the means- 
employed and the circumstances of the case will permit 
but the vessel is not an insurer of the safety of its pas¬ 
sengers. 

Although there are various expressions as to the 
degree of care required by a vessel m the transpor¬ 
tation of its passengers, 13 it may probably be stated ’ 


4 U.S —Weade v. Dichmann, 

Wright & Pugh, Va, 69 S Ct. 1326, 
337 US. SOI, 93 LEd 1704 

5. La—Keene v. Lizardi, 5 La. 431, 
23 AmD 197. 

58 CJ p 550 note 63 

Liability of master for negligence or 
misconduct generally see supra § 
70 

6 . N.T—Kennedy v. Ryall, 67 N.Y 
379. 

7. US —Rundell v La Campagnie 
Generale Transatlantique, Ill., 100 
F. 655, 40 C.C A. 625, 49 L R.A. 92 

58 CJ. p 551 note 65. 

Operation of state statutes creating 
liability for wrongful death on ves¬ 
sels of state on high seas see Ad¬ 
miralty $ 62. 

8 . N.Y.—Carroll v Staten Island R 
Co, 58 N.Y. 126, 17 Am R. 221- 


Landers v Staten Island R. Co, 13 
Abb Pr, NS, 338, reversed on oth¬ 
er grounds 53 NY. 450, 14 Abb.Pr, 
N.-S, 346 

Compliance with statutory regula¬ 
tions as defense to action for inju¬ 
ries negligently inflicted see supra 
§ 177. 

Contributory negligence as defense 
see infra § 194. 

Liability for injuries to person vio¬ 
lating Sunday statutes generally 
see the CJS title Sunday § 39, 
also 60 C J. p 1131 note 98 et sea. 

9. Ind.—Memphis, etc f Packet Co 
v Pikey, 40 NE 527, 142 Ind. 304 

10. U S —Moses v Hamburg-Ameri¬ 
can Packet Co, DC.N.Y, 88 F 329 

NY—Jung v Starin, 33 N.Y S. 650, 
12 Misc. 362 


11 . U.S.—The City of Boston* DC. 
Mass., 159 F 261. 

12. U.S —Union Packet Co. v 

Clough, Wis, 20 Wall 528:, 22 L. 
Ed 406 

13. High degree of care- 

It is frequently stated that a cai- 
ner by water as bound to exercise a 
high degree of care for the safety of 
its passengers. 

U.S —Voltmann v United Fruit Co , 
C.C.ANY, 147 F2d 514—Kvart v 
Swedish American Line, C C A N. 
Y, 126 F 2d 279—Moore v. Ameri¬ 
can Scantic Line, C CA.N.Y, 121 
F2d 767—Bellocchio v Italia 

Flotte Riumte ’Cosulich Line Lloyd 
Sagaudo Navigazione Generale, C 
CANY, 84 F 2d 975—Demgard v. 
U S, DC NY, 94 FSupp. 309— 
Kulack v. The Peral Jack, D C. 
Mich, 79 F.Supp 802, affirmed, C 
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as a general rule that a vessel engaged as a com¬ 
mon carrier of passengers must exercise as high 
a degree of care in taking a passenger on board, 
carrying him to the port of destination, and landing 
him safely as the means employed and the circum¬ 
stances of the case will permit, 14 and, should the 
passenger, without negligence on his part, be injured 
by the failure of the carrier or its servants to ex¬ 
ercise the degree of care required, damages may be 
recovered. 15 

Private carrier compared . Although a private 
carrier of passengers by water is under a duty to 
exercise a high degree of care, 16 a higher degree 
of care is imposed on a common carrier of pas¬ 
sengers by water than may be imposed on a private 
carrier. 17 

Vessel not an insurer . A vessel carrying passen¬ 
gers is not absolutely liable for, or an insurer of, 
the safety of its passengers as a carrier of goods is 
for its cargo, 18 but it is responsible only for in¬ 
juries which have been caused by the negligence of 
it or its servants, 19 and, hence, it is not liable for 
injuries caused by an accident which the proper 


degree of care, skill, and diligence could not antici¬ 
pate or prevent. 20 Therefore, if without any negli¬ 
gence on the part of the vessel or its employees a 
passenger is injured because of the action of the 
sea or extreme weather conditions, the carrier is not 
liable. 21 

Passengers who do not pay fare The same de¬ 
gree of care must be exercised with respect to pas¬ 
sengers being transported by small boat to the ves¬ 
sel for the purpose of taking passage and paying 
fare, 22 or passengers who have come on board with 
intention to take passage but have not yet paid their 
fare, 23 as must be exercised with regard to pas¬ 
sengers who have paid their fare m advance. A 
person, being carried gratuitously under a pass or 
under a custom whereby masters of steamboats 
permit persons whose usual employment is on board 
such boats to be carried from place to place free 
of charge, is entitled at least to be protected from 
gross negligence on the part of the vessel's em¬ 
ployees. 24 With respect to persons in distress who 
are gratuitously taken on board it has been held that 
the vessel is responsible only for injuries that are 
caused by gross neglect. 25 


A, 178 F 2d 154—Stevens v Colom¬ 
bian Mail S. S. Corp, D.CNY, 15 
FSupp 534 

Wash —Aquino v. Alaska S S Co., 91 
P 2d 1014, 190 Wash. 490 
■58 C J p 548 note 32 [c] 

^Highest degree of care 

A carrier of passengers hy water is 
held to the exercise of the highest 
degree of care—Peninsular & Occi¬ 
dental S S Co v N. L R B, CCA 
"5, 98 F.2d 411, certiorari denied N 
L R B v Peninsular & Occidental 
S S Co, 59 SCt. 248, 305 US 653, 
83 Lr Ed 423—Pacific S S Co v 
Holt, CCA Or., 77 F 2d 192—Morri¬ 
son v Coombs, DC Me, 23 F Supp 
852, opinion adhered to 24 F Supp 
366. 

‘58 C J. P 548 note 32 [d] 

Various expressions as to care 

(1) Passenger on steamship was 
-entitled to much higher degree of 
care than ordinary measure of care 
—Maibrunn v. Hamburg-American S 
"S Co , C C A N Y , 77 F 2d 304 

(2) Ferrying m winter requires ex¬ 
ercise of utmost care to protect pas¬ 
sengers —The Linseed King, D C N 
T., 24 F 2d 967. 

(3) Other statements see 58 CJ. p 
548 note 32 [a], [b], [e], [f]. 

Safety of passengers on a seagoing 
vessel is the first consideration —• 
Aquino v Alaska S. S. Co , 91 P.2d 
1014, 199 Wash 490. 

Protection from crowds 

Shipowner was required to exer¬ 
cise reasonable or ordinary care in 


performing his duty to protect pas¬ 
sengers from crowds or overcrowd¬ 
ing—River Excursion Co v Kuntz, 
51 S W2d 911, 244 Ky. 587. 

14. U S —Moore v American Scan- 
tic Line, CCA N.Y , 121 F 2d 767. 

58 C J p 548 note 33. 

General rules 

( 1 ) Law which regulates the du¬ 
ties of carriers generally is, in the 
main, applicable to carriers by wa¬ 
ter, and the only differences are the 
conditions peculiar to the means and 
manner of transportation and cer¬ 
tain statutory provisions.—Coney Is¬ 
land Co. v Brown, 162 'S W 2d 785, 
290 Ky 750 

( 2 ) Care required and liability of 
carrier generally see Carriers § 676 
et seq 

15. U S —Freund v The Chauncey 
M Depew, D C N.Y , 45 F Supp 263 
—Morrison v Coombs, D C Me , 23 
F Supp 852, opinion adhered to 24 
F Supp. 366. 

58 C J p 548 note 34 

16. US—The Nereid, DCNJ., 40 
F Supp 736. 

17. U S —Morrison v Coombs, D.C 
Me, 23 F Supp 852, opinion ad¬ 
hered to 24 F Supp 366. 

18. US—Moore v American Scan- 
tic Line, CCANY, 121 F2d 767 
—Demgard v. U S, DCNY, 94 
F.Supp 309. 

Wash—Corpus Juris quoted in Aqui¬ 
no v. Alaska S S. Co, 91 F.2d 1014, 
1016, 199 Wash 490. 

58 C J. p 548 note 35. 
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19. U S —Moore v. American Scan- 
tic Line, CCA N.Y , 121 F 2d 767 

Wash —Corpus Juris quoted in Aqui¬ 
no v Alaska S S. Co., 91 F 2d 1014, 
1017, 199 Wash 490. 

58 CJ. p 549 note 36 
Disease contracted during passport 
detention 

Steamship company’s alleged neg¬ 
ligence m failing to detect passport 
defect did not make it liable for pas¬ 
senger’s death from disease contract¬ 
ed while detained at Ellis Island — 
Doidge v Cunard S. S Co, 181 NE 
244, 279 Mass 224 

20. Wash—Corpus Juris quoted in 

Aquino v Alaska S S. Co, 91 P 
2d 1014, 1017, 199 Wash 490 
58 CJ p 549 note 37 

21 . U S —The Serpa Pinto, D C N.Y, 
45 F Supp 255—Moses v. Compag- 
nie Generale Transatlantique, D C 
NY, 16 F Supp 197. 

58 CJ. p 551 note 75 

22. US —In re Kimball SS Co , Cal, 
128 F 397, 63 CCA 139, 65 LRA 
84, certiorari denied 24 SCt 859, 
194 US 638, 48 L Ed. 1162. 

23. NY —Cleveland v. New Jersey 
Steamboat Co., 68 NY. 306—Bart¬ 
lett v New York, etc, Transp Co, 

8 NYS. 309, 57 NY Super. 348, 
affirmed 29 NE. 1033, 130 N.Y 659 

24. U.S—Stevens v. Colombian Mail 
S. S. Corp, D.CNY., 15 F.Supp. 
534. 

58 C.J. p 549 note 40. 

25. U S —Boyce v. Anderson, Ky, 2 
Pet. 150, 7 LEd. 379. 
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Children and passengers under disability . Or¬ 
dinarily, where the circumstances are such that 
dangers to children can more readily be anticipated, 
it seems that greater care may be required than with 
respect to adults; 26 but, where all customary and 
adequate precautions, as far as adult passengers 
are concerned, have been taken to guard against 
injuries from the vessel’s machinery, and to pro¬ 
vide additional safeguards would greatly interfere 
with operation, the vessel owner is under no duty 
to anticipate and prevent the possibility of accidents 
to infants incapable of caring for themselves and 
who are suffered by those m charge of them to 
roam about the ship. 27 Where an intoxicated pas¬ 
senger is taken on board, and to the knowledge 
of the vessel’s employees he is in such a condition 
as to be unable to help himself, such care and assist¬ 
ance must be exercised for his safety as the situa¬ 
tion reasonably requires, 28 and it is not sufficient to 
exercise only such care as would be required m the 
case of a sober passenger. 29 The intoxication of 
the passenger will not alone absolve the vessel 
from negligence, 30 as the mere fact that a pas¬ 
senger was intoxicated does not constitute contribu¬ 
tory negligence, as discussed infra § 194. 

Duty as to passenger overboard . After a pas¬ 
senger has fallen overboard, because of his own 
fault or otherwise, it is the duty of the master and 
crew to make every reasonable endeavor consistent 
with the safety of the ship and passengers to rescue 
the passenger as soon as his situation is discov¬ 
ered. 31 In addition, steamboats carrying passengers 
for hire are under a duty to be provided with such 
life saving appliances as are ordinarily requisite to 
save persons who have fallen overboard, 32 and, if 


because of negligence in having insufficient or de¬ 
fective means, 33 or m failing properly to man a 
boat sent to the aid of the imperiled passenger, 34 a 
rescue is not effected, which would otherwise have 
been accomplished, the vessel owner is liable for the 
passenger’s drowning 35 

(2) Persons Not Passengers 

Persons, who are rightfully on the vessel but who are 
not passengers in the legal sense, have been regarded as- 
invitees for whose safety ordinary care must be exer¬ 
cised. 

Persons, who are rightfully on the vessel but who 
are not passengers in the legal sense, have been 
regarded as invitees for whose safety ordinary care 
must be exercised. 36 Thus, a person being carried 
by a vessel to a port where he is to perform some 
services for it may hold the vessel liable, at least, 
for injuries inflicted by cruel and improper treat¬ 
ment on the part of the ship’s officers, 37 and em¬ 
ployees of one vessel who are being transported on. 
another vessel or tug, by virtue of a contract en¬ 
tered into by their employer, are invitees of the ves¬ 
sel on which they are being carried and entitled to 
the exercise of ordinary care and precaution for 
their safety 38 Furthermore, it has been held that 
the vessel owner may be liable for injuries negli¬ 
gently inflicted on a person brought on board by 
employees in violation of the express command of 
the owner. 39 

Friends or relatives who, with the permission of 
or without objection on the part of the vessel owner, 
accompany passengers to the dock or on board the 
vessel are usually regarded as invitees or business 
visitors for whose safety ordinary care must be ex¬ 
ercised, 40 although there is also some authority to 


26, N.T—Kennedy v. Ryall, 67 N.T 
379. 

58 C J p 549 note 46 

27. U.S —Kohn v. International 
Mercantile Marine Co, DCPa, 180 
F. 495—The Burgundia, DCNI, 
29 F. 464. 

23, Cal —Doherty v California 

Nav, etc., Co, 91 P 419, 6 Cal App 
131 

29. Cal —Doherty v California 

Nav , etc, Co , supra 

30. Wash —Lang v. Puget Sound 
Nav. Co, 65 P 2d 1069, 189 Wash 
353 

31. Ga—Newton v Seaboard Air- 
LineR, 87 SE 908, 17 Ga App. 624 

58 C.J. p 554 note 24 
Negligence of passenger m falling 
, pverboard as defense see infra § 
194. 

Vessel is not liable where passen¬ 
ger fell overboard due to his own 
negligence in sitting on bulwark, and 


everything reasonable and possible 
was done to rescue passenger and 
life-saving equipment was adequate 
and In proper condition—The Amer¬ 
ica, DCNY, 35 FSupp 413. 

32. La—Lobdell v. Bullitt, 13 La. 
348, 33 AmJD 567. 

N.C—Pate v. Tar Heel Steamboat 
Co, 62 SE 614, 148 NC 571 

33. La—Lobdell v Bullitt, 13 La. 
348, 33 AmD 567 

N C —Pate v Tar Heel Steamboat 
Co, 62 SE 614, 148 NC 571 

34. N C.—Pate v. Tar Heel Steam¬ 
boat Co., supra. 

35. La.—Lobdell v Bullitt, 13 La. 
348, 33 Am.D 567. 

N C —Pate v. Tar Heel Steamboat 
'Co., 62 S E 614, 148 N.C. 571 

36. U S —McCann v Anchor Line, 
CC.ANY, 79 F 2d 338—The Vuel- 
tabajo, D.CAla, 163 F 594—The 
City of Seattle, Wash, 150 F 537, 
80 CCA. 279, 10 LRA,NS, 969 
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N.Y—Voircn v. Compagnie General 
Transatlantique, 270 NY S. 643, 151 
Misc 498 

58 C J. p 549 notes 44, 45 

37. US.—The Vueltabajo, DC Ala, 
163 F. 594. 

38. U S—The Ross Coddington, D.C. 
NY, 40 F 2d 280 

58 C J p 549 note 44. 

Employees as passengers on vessel 
contracted for by employer see su¬ 
pra § 176. 

39. Tex —Cook v. Houston Direct 
Nav Co, 13 S W 475, 76 Tex. 353, 
18 Am S R 52. 

58 C J. p 549 note 43. 

40. U.S —McCppn v Anchor Line, C. 
CA.NY, 79 F 2d 338—The City of 
Seattle, Wash, 150 F 537, 80 C.C. 
A 279, 10 LR A..NS, 969. 

N.Y —-Voirin v. Compagnie General 
Transatlantique, 270 NTS. 643, 
151 Misc 498. 

58 G.J. p 549 note 45. 
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(3) Passengers in Forbidden Quarters 

Even though a passenger, in being where he should 
not be, may in a sense be a trespasser, he is still a pas¬ 
senger, and the violation of his contract does not put an 
end to the duties which the carrier owes to him as such. 

The presence of a passenger in a place where he 
should not be may not be wrongful, 42 and it has 
been stated that even though a passenger, in being 
where he should not be, may m a sense be a tres¬ 
passer, he is still a passenger, 43 and the violation 
of his contract does not put an end to the duties 
which the carrier owes to him as such 44 While 
such a passenger is entitled to nothing that pertains 
to the class into which he has wrongfully in¬ 
truded, 45 the duties owed to all passengers, arising 
out of the contract of carriage, do not disappear, 46 
and the carrier must protect his safety as though he 
were in his proper class, 47 even though he mas¬ 
querades as a passenger of another class. 48 It is, 
therefore, irrelevant to recovery whether the pas¬ 
senger had gone where he should not, provided his 
presence is known to the carrier and it neglects rea¬ 
sonably to protect him from injuries which he might 
suffer where he is 49 Thus, the fact that a pas¬ 
senger has innocently gone to a part of the vessel 
where he has no right to be does not cause a for¬ 
feiture of his right to be protected against the will¬ 
ful and wanton assaults of the vessel's servants; 60 


but, where the injury has been caused by an asserted 
act of negligence, the fact that the passenger was 
in a place where he had no right to be and was not 
expected may be of importance in determining 
whether the proper degree of care was exercised for 
his safety. 51 

(4) Duty to Warn of Dangers 

The vessel’s duty to exercise care for the safety of 
passengers involves the duty of warning passengers of 
dangers which the ship’s employees might reasonably an¬ 
ticipate and which are not readily apparent to passen¬ 
gers. 

The vessel's duty to exercise care for the safety 
of passengers involves the duty of warning pas¬ 
sengers of dangers which the ship's employees 
might reasonably anticipate and which are not 
readily apparent to passengers, 62 and the vessel 
will be liable for an injury that might well have 
been avoided had due warning been given 53 The 
duty to warn, however, does not extend to dangers 
which are as observable by, and obvious to, the pas¬ 
senger as to the ship's employees, 54 or to remote or 
possible dangers of which the passenger is aware. 55 

Sufficiency of warning . The warning should be 
given in such a manner as to bring home to the 
passengers an appreciation of the danger, 66 and, as 
the master is m supreme command of the vessel, 
he should make plain his orders for the safety of 
the passengers and see that they are carried out. 57 


Even if visitor is not invitee of 
boat, ocean liner owes duty to pas¬ 
senger's employee who came to bid 
goodbye not to do anything affirma¬ 
tively to injure him, and could not 
escape liability for its active negli¬ 
gence in running into him with hand 
truck.—Voirin v Compagnie General 
Transatlantique, supra 

41. Mass—Zaia v “Italia” Societa 
Anonyma Di Navigazione, 87 N E 
2d 183, 324 Mass. 547, 11 AL.R 2d 
1071. 

Common-law principles applied 

Since the maritime law has devel¬ 
oped no rules for definition of duty 
of care owed* by steamship company 
to person who goes on steamship to 
bid goodbye to a friend who is sailing 
as a passenger, or for determination 
of its breach, liability of steamship 
owner for injuries resulting to such 
person would be decided m accord¬ 
ance with common-law principles — 
Zaia v “Italia” Societa Anonyma Di 
Navigaz;one, supra. 

42. Reliance on statement of officer 

Second-class passehgfer suffering 
from setetsidkrie^s ^as entitled to re¬ 
ly on - statement 1 odT uhi^Orihed officer 
of ship*-directing him- to deck 
served, for class, w passenger?^— | 


Silverman v. Bermuda & West Indies 

S S Co, C CANY., 74 F.2d 683 

43. U S —Silverman v Bermuda <& 
West Indies S S Co , supra 

44. US —Silverman v Bermuda & 
West Indies S S Co , supra 

Positive as well as negative duties 

U S —Silverman v Bermuda & West 
Indies S, S. Co , supra. 

45. US —Silverman v Bermuda & 
West Indies S S Co, supra 

46. U S —Silverman v Bermuda & 
West Indies S S Co, supra 

47. U S —Silverman v. Bermuda & 
West Indies S S Co, supra. 

48. U S —Silverman v. Bermuda & 
West Indies S S Co, supra. 

49. US —Silverman v Bermuda & 
West Indies S S Co, supra. 

50. US—New Jersey Steamboat Co 
v Brockett, NY, 7 S.Ct 1039, 121 
US 637, 30 L Ed 1049 

Tenn—Planters Packet Co. v. J. W. 
Cofer, 4 Tenn Civ,App 155 

51. KT.—Gangufcza v. Anchor Line, 
89 N.Y.S 1D49, 97 App Div. 352, af¬ 
firmed 76- N B * 1095,’ 184 N'Y i 545. 

52. U Sc-t-C orpus Juris quoted In Ba- 
ciflc,-S.fSy,Co, v. Holt, CfcOAOir, >77 

■ F.2d 192, 197. „ ' 1 . 

ni 3 1 


Conn—Parmelee v Hiller, 29 A.2d 
586, 129 Conn 489 
58 C J p 551 note 72 

53. U S — Corpus Juris quoted in Pa¬ 
cific S S Co v Holt, C.C.A Or, 77 
F.2d 192, 197. 

58 C J p 551 note 73 
Closing of porthole held sufficient 
warning 

U S —Moses v. Compagnie Generale 
Transatlantique, DC NY, 16 F 
Supp 197. 

54. U S — Corpus juris quoted in Pa¬ 
cific S S. Co, C C A.Or , 77 F 2d 
192, 197—Moses v. Compagnie Gen¬ 
erale Transatlantique, DC.NY, 16 
F Supp. 197. 

Mass—Oliver v. New England S S. 

Co, 52 NE2d 1, 315 Mass 151. 

58 C.J p 551 note 74. 

55. U S —The Winnipeg, D C Cal, 5 
F Supp 469. 

56. U.S—The Arabic, C.C.A.N.Y, 50 
F.2d 96 

57. U.S,—The Arabic, supra. 
Inadequate warning 

Keihark by officer to passengers 
that they were looking for trouble if 
they were going to stay in a certain 
place,, where he did not tarry to see 
whether they acted on his advice, 
^ was inadequate warning, since it can 
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The owner and operators of the vessel are not 
bound to advise the passengers of the specific risks 
they would incur in disregarding the warning. 68 

(5) Protection against Injuries by Fellow 
Passengers or Other Third Persons 

The vessel may be liable for injuries to a passenger 
by the negligence or misconduct of fellow passengers or 
third persons where the vessel or its employees know or 
might reasonably anticipate the happening of such in¬ 
jury, and fail or neglect to take the proper precautions 
to prevent it. 

The vessel and its employees are under a duty to 
use great care to protect passengers from the negli¬ 
gent and reckless acts of other passengers, 69 and, 
where the vessel or its employees know of a 
threatened injury by a fellow passenger or might 
reasonably anticipate the happening of such injury, 
and fail or neglect to take the proper precautions 
to prevent it, the carrier is liable therefor 60 The 
liability of the vessel arises not alone from the fact 
that the passenger has been injured, but from the 
failure to afford him proper protection, and, hence, 
unless the vessel or its employees know or ought 
to know that danger from fellow passengers exists 
or is reasonably to be apprehended, and can, by the 
use of proper care, prevent the injury, the carrier 
is not liable. 61 Thus, if the carelessness of a fel¬ 
low passenger is such that no danger from it can 
reasonably be apprehended, the vessel owner will 
not be liable for failure to obviate it 62 Further¬ 
more, the vessel is not liable where its employees 
have used all available means to prevent the injury 
to a passenger by the tort or misconduct of a fel¬ 
low passenger 63 


Third persons . The vessel is not liable to pas¬ 
sengers for the unforeseen negligent or illegal acts 
of third persons, which could not reasonably have 
been anticipated or guarded against, 64 but it must 
take care to guard against the acts of third persons, 
which may reasonably be anticipated, 66 and, if 
the vessel has itself been negligent, liability is not 
excused by reason of the fact that the negligence 
of another vessel has contributed to the injury. 66 

Arrest of passengers by officials of local ports, 
The duty of a vessel to protect its passengers 
against the unlawful acts of third persons does not 
require that its officers interfere with an arrest, 
by public officials at the port of destination, of a 
passenger who is suspected of having committed a 
crime while the vessel was on the high seas, even 
though such officials act mistakenly and unlawful¬ 
ly. 67 

(6) Negligence and Wrongs of Vessel's Em¬ 
ployees 

Although there is no liability for conduct of em¬ 
ployees which is not negligent or wrongful, the owner, 
the vessel, or the master is liable for any injury suffered 
by a passenger because of the negligent conduct of an 
employee in the course of his employment, and by the 
great weight of authority the owner or the vessel may 
be liable, under some circumstances, for acts of an em¬ 
ployee outside the scope of his employment. 

Although there is no liability for conduct of em¬ 
ployees which is not negligent or wrongful, 68 for 
any injury suffered by a passenger because of the 
negligent conduct of an employee m the course 
of his employment on board the vessel the owner, 69 


scarcely be called an order.—The 
Arabic, supra 

58. Use of swimming pool 

Steamship owner and operators, 
having entirely forbidden use of 
swimming pool at a time when heavy 
seas were being encountered, were 
not bound to advise passengers of 
specific risks they would incur in en¬ 
tering pool at such time—Erdman v. 
U. S, CCA NY,, 143 F.2d 198, cer¬ 
tiorari denied 65 S Ct. 122, 323 US 
769, 89 LEd 615. 

59. U S.—Northern Commercial Co 
v Nestor, Alaska, 138 F 383, 70 C 
CA 523 

58 C J p 551 note 76. 

60. U S —Northern Commercial Co. 
v Nestor, supra 

68 C J p 552 note 77 

61. Wash—Aquino v Alaska S S 
Co., 91 P 2d 1014, 199 Wash 490. 

Opportunity to prevent injury 
Knowledge or opportunity to ac¬ 
quire knowledge must have existed 
for a period of time sufficient to per¬ 
mit the taking of steps for the pro¬ 


tection of passengers —River Excur¬ 
sion Co v Kuntz, 51 S W 2d 911, 244 
Ky. 587 

Overcrowding 

Ky—River Excursion Co v Kuntz, 
supra 

NY.—Preston v Hudson River Day 
Line, 27 N Y S 2d 597, 176 Misc 
412, affirmed 32 N Y S 2d 132, 263 
App Div. 814 

Injury from dog 

Steamship passenger was not im¬ 
properly permitted to take his dog 
from its quarters in hold for pur¬ 
pose of exercising it on upper deck, 
and where dog was not known to be 
vicious, steamship could not be held 
liable on theory that passenger was 
its agent for injuries sustained by 
passenger when dog which had been 
negligently left tied to rail bit the 
passenger.—Aquino v. Alaska S. S. 
Co., 91 P.2d 1014, 199 Wash. 490. 

62. U.S —Mulvana v. The Anchoria, 
NY, 83 F. 847, 27 C.C.A 650. 

58 C.J. p 552 note 78. 
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63. Md —Tall v. Baltimore Steam 
Packet Co, 44 A 1007, 90 Md. 248, 
47 L.RA 120. 

10 C J p 903 note 52 [a] 

64. U S —The Lusitania, D C N Y , 
251 F. 715 

58 C J p 552 note 79 

65. Mich —Anda v Chicago, etc, 
Transit Co, 204 NW 761, 231 
Mich. 567. 

66 . TX S —Moses v. Hamburg-Ameri- 
can Packet Co, DCNY, 88 F 329 

N.Y—Jung v. Starin, 33NYS 650, 
12 Misc, 362. 

67. D C —Murphy v New York, etc , 
Mail SS Co, 273 F. 305, 50 App D 
C. 341 

68 . U S —The City of St. Louis, D C 
N.Y., 238 F. 381. 

Damages recoverable against vessel 
or owner for willful assault by em¬ 
ployee see infra § 202. 

Liability for acts of connecting car¬ 
rier's employees see supra § 192. 

69. US—Compagnie Generale 

Transatlantique v Bump, N.Y., 234 
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the vessel, 70 or the master 71 is*liable There is some 
authority for the view that the vessel owner is not 
liable for an injury caused by a willful or malicious 
act of an employee, which is done outside the scope 
of his employment, 72 'but by the great weight of 
authority the contract of carriage imposes on the 
vessel and its owner the duty to see that the pas¬ 
senger is given absolute protection against the acts 
of employees on board, and liability for an injury 
by the act of an employee exists irrespective of 
whether the act was willful or malicious, and out¬ 
side the scope of the employee’s employment, as 
long as it was done during the discharge of the 
duty owed by the employer to the passenger. 73 
Thus, the vessel owner has been held liable for 
wanton assaults on passengers 74 or for their wrong¬ 
ful arrest and imprisonment, 75 irrespective of 
whether the employee is acting to benefit his em¬ 
ployer or because of malicious motives of his own, 
and also for injuries resulting because of a drunken 
officer forcing his way into the stateroom of a fe¬ 
male passenger at night. 76 

It is not every assault by an employee on a pas¬ 
senger which gives rise to a cause of action against 
the vessel or its owner. 77 Employees may use such 
force as is reasonable and necessary to compel a 
passenger to comply with a valid regulation, and 
the carrier will not be liable for injuries caused 
by the use of such force, 78 although it will be liable 
if the force used is unreasonable and unnecessary. 70 
The fact that a passenger has voluntarily engaged 
in a prior combat with an employee affords no 
justification for a subsequent assault made by the 
employee without participation on the part of the 
passenger. 80 


Threats , insults , and disrespectful treatment . 
Among other things which the contract of carriage 
places on those who are bound by it is the duty to 
see that passengers are accorded proper and respect¬ 
ful treatment by the officers and servants of the 
vessel, and are not made the object of insulting and 
humiliating language or conduct by such em¬ 
ployees 81 It has been said that female passengers 
especially are entitled to complete exemption from 
rude, indecent, or brutal behavior toward them by 
employees 82 

Aid to helpless passengers . If the negligence of 
a vessel’s servants places a passenger in a position 
m which he is unable to icare for himself, the ves¬ 
sel owner is liable if the servants do not exercise 
care m extending the passenger such proper as¬ 
sistance as is required, 83 and, although a passenger, 
without fault on the part of the vessel, 84 or even 
by his own fault, 85 has got into a helpless condition, 
the ship’s employees in attempting to aid him must 
use due care to avoid injury. 

Liability for acts of particular types of employees . 
In general the liability for acts of employees extends 
not only to officers of the vessel, 86 but to all mem¬ 
bers of the crew 87 However, if an employee of 
a steamboat in ejecting or arresting a passenger acts 
under the direct command of a police officer in a 
jurisdiction where there is a statute making it 
the duty of every person to aid in an arrest after 
being commanded to do so, the vessel owner is not 
responsible for the employee’s conduct in obeying 
such a command. 88 

Physicians and surgeons\ Apparently the vessel 
may be held liable where a ship’s surgeon negh- 


F 52, 148 C.CA 68, certiorari de¬ 
nied 37 SCt 114, 242 US 642, 61 
LEd 542 

58 C J p 552 note 85 

70. U S.—The City of Panama, 

Wash., 101 U.S 453, 25 L Ed. 1061 

58 C.J p 552 note 86 

71. N.Y —Kennedy v Ryall, 67 N.Y 
379. 

58 C.J. p 552 note 87. 

72. NY—Haack v Fearing-, 28 N.Y 
Super. 528, 4 AbbPr.NS, 297, 35 
How Pr. 459 

58 CJ p 302 note 9k [a], p 553 note 
88 

73. U S.—New Jersey Steamboat Co 
v. Brockett, NY, 7 S.Ct. 1039, 121 
U.S. 637, 30 LEd 1049. 

58 C.J. p 553; note 89. 

74. U.S—Pacific SS. Co v. Sutton, 
C C A.Wash, 7 F 2d 579, certiof’an 
denied 46 SCt. 202, 269 U.S. 586, 70 
LEd. 425. 

58 C.J. p 553 note 90. 


75. U.S —Ragland v Norfolk, etc, 
Steamboat Co., D C Va, 163 F 376, 
modified on other grounds 169 F 
286, 94 CC.A 562 

58 CJ. p 553 note 91. 

76. Ga—Ocean SS Co v. Bassett, 
127 S.E 671, 33 GaApp 696 

77 . Mass—Ellis v Narragansett SS 
Co, 111 Mass. 146 

78. Mass —Ellis v Narragansett SS 
Co., supra 

79. U.S—New Jersey Steamboat Co 
v. Brockett, NY, 7 SCt. 1039, 121 
U S 637, 30 LEd. 1049. 

80. Wash—Marks v Alaska SS Co, 
127 P. 1101, 71 Wash 167. 

81. U S —Austro-Amencan S S. Co 
v Thomas, NY, 248 F 231, 160 
CC.A. 309, LRA.1918D 873. 

58 C J. p 553 note 97. 

82. La—Keene v. Lizardi, 5 La. 431, 
25 AmD 197, 6 La 315, 26 Am.D 
478. 


83. N Y —Smith v. British, etc, 
Royal Mail Steam Packet Co, 86 
N.Y 408. 

Medical care and assistance to pas¬ 
sengers see supra § 186. 

84. U S —Chicago, etc, SS. Co v. 
Lynch, Ill., 201 F. 70, 119 CC.A 
408. 

58 C J p 553 note 2 

85. Cal —Doherty v. California Nav, 
etc, Co., 91 P 419, 6 Cal App. 131. 

58 C J. p 553 note 3. 

86 . Mass —Bryant v. Rich, 106 
Mass 180, 8 Am.R 311, affirmed 
21 Wall. 41, 22 LEd 476 

87. U.S—Ramjak v. Austro-Amen- 
* can SS Co, La., 186 F. 417, 108 C 

C.A 339, certiorari dismissed 33 
SCt 772, 229 U.S 627, 57 LEd 
1357 

58 C J p 554 note 5. 

88 . * Wash —Duval v. Inland Nav. Co., 
155 P. 768, 90 Wash 149. 
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gently fails to make any attempt to give an in¬ 
jured passenger proper treatment; 89 but it is the 
general rule that a physician or surgeon taken on 
board in compliance with a statutory command is 
not a servant or agent of the shipowner and the 
latter is not liable for the negligence of the former 
in treating a passenger, provided the duty of se¬ 
lecting a physician who is competent and duly qual¬ 
ified has been fulfilled 90 The relationship of physi¬ 
cian and patient must be created with the consent of 
the passenger m order that this rule may apply, 91 
and a shipowner may be held responsible where a 
statutory physician, under orders of ship officers, 
compels a passenger to undergo an injurious exam¬ 
ination against his wishes, 92 but not where a pas¬ 
senger by his conduct voluntarily submits to an 
operation. 93 It also seems to be the rule that a ves¬ 
sel owner is not responsible for negligent treat¬ 
ment by a physician or surgeon, carried as a matter 
of choice, provided the duty of selecting a reason¬ 
ably competent man for that position has been duly 
fulfilled. 94 In the selection of a physician or 
surgeon only reasonable care and diligence need be 
exercised. 95 It is not necessary that he be of the 
highest skill and longest experience; 96 and this 
duty is sufficiently fulfilled when the physician’s 
fitness is diligently inquired into and proper evi¬ 
dence of his qualifications is duly demanded and 
received. 97 The fact that the surgeon errs m his 
treatment does not prove that he was incompetent 
or that the steamship company was negligent m 
appointing him. 98 

Pilots . The fact that owners are bound to take 
a pilot, and that they are restricted in their choice 


to those pilots licensed by the government inspec¬ 
tors, does not exempt a vessel owner from liability 
for injuries caused by the negligence of the pilot 
m the navigation of the vessel. 99 

Stevedores. Although stevedores who have made 
a conti act to load or unload a vessel are ordinarily 
regarded as exercising an independent employment 
so that the ship is not liable for their acts, 1 m 
handling the baggage of passengers, bringing it on 
board from the wharf, and placing it where the 
passenger desires m his compartment, stevedores 
are not exercising an independent employment, 2 but 
are performing a duty to passengers, which rests 
on the ship, 3 it is the duty of ship’s officers to 
see that the task is so performed that risk of ac¬ 
cident to persons on board is avoided, 4 and if, 
through want of care, stevedores are not prevented 
from using a companionway which is being used by- 
passengers and their friends and injury results, the 
vessel is liable. 5 

b. Appliances, Equipment, and Condition of 
Vessel 

At least due care must be exercised to see that the 
vessel is sufficiently seaworthy to withstand the foresee¬ 
able perils of the contemplated voyage, and all ordinary 
care and skill must be exercised to see that parts and ap¬ 
pliances of the vessel intended to be used by passengers 
are in a safe condition for use. 

At least due care must be exercised to see that the 
vessel is sufficiently seaworthy to withstand the 
foreseeable perils of the contemplated voyage. 6 All 
ordinary care and skill must be exercised to see that 
parts and appliances of the vessel intended to be 
used by passengers are m a safe condition for use, 7 


89. US.—The Korea Maru, Hawaii, 
254 F 397, 165 CCA. 617 

Duty to provide medical service: 

In absence of statute see supra § 
186. 

Under statutory requirements see 
supra § 179. 

90. U S —The Korea Maru, supra. 

58 C J. p 554 note 14. 

91. N Y —O'Rourke v Cunard SS 
Co, 154 N.Y.S. 29, 169 App Div. 943, 
affirmed 118 NB 1070, 222 N.Y. 
574. 

92. N Y.—O'Rourke v Cunard SS. 
Co, supra. 

93. Mass —O'Brien v. Cunard SS 
Co, 28 HE 266, 154 Mass 272, 13 
L R A. 329 

58 C J p 554 note 17. 

94. U.S.—Branch v. Compagnie Gen¬ 
eral e Transatlantique, D C.N Y., 11 
F Supp. 832—The Great Northern, 
flawaii, 251 F 826, 163 CCA 660. 

58 C.J. p 554 note 18. 

95. U.S —The Great Northern, supra 

58 C J. p {>54 note 19. 1 


96. N Y —Laubheim v. De Komngly- 
ke Nederlandsche Stoomboot Maat- 
schappy, 13 NE. 781, 107 N.Y 228, 
1 Am S R 815 

97. U.S—The Great Northern, Ha¬ 
waii, 251 F. 826, 163 C.C A. 660 

98. N.Y —Laubheim v. De Komngly- 
ke Nederlandsche Stoomboot Maat- 
schappy, 13 NE 781, 107 NY 228, 
1 Am SR. 815. 

99. U.S—Sherlock v. Ailing, Ind., 93 
U.S 99, 23 LBd. 819. 

1. U.S.—Unitus v The Dresden, D C 
Md., 62 F. 438. 

2. US —Unitus v. The Dresden, su¬ 
pra. 

3. U.S—Umtus v. The Dresden, su- 
pra. 

4. U.S.—Unitus v. The Dresden, su¬ 
pra. 

5. U.S.—Unitus v. The Dresden, su¬ 
pra 

6. U S.—The Linseed King, D.C N 
Y., 24 F 2d 967. 

58 C.J. p 556 note 40. 
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Compliance with statutory regula¬ 
tions as to equipment as relieving 
from liability see supra § 177 

7. U.S—Corpus Juris quoted in Pa¬ 
cific S S. Co v. Holt, C C A Or , 77 
F 2d 192, 197—Henson v Fidelity 
& Columbia Trust Co , C.C A.Ky , 68 
F2d 144, rehearing denied 69 F2d 
778—Kulack v. The Pearl Jack, D 
CMich, 79 F Supp 802, affirmed, 
C A , 178 F 2d 154 
58 C J. p 556 note 41. 

Passageways, gangways, etc., in¬ 
tended to be used by passengers on 
a seagoing vessel, should be kept 
clear of dangerous obstructions — 
Aquino v. Alaska S. S. Co., 91 P.2d 
1014, 199 Wash. 490. I J 

Repairs 

Shipowners are exempt from liabil¬ 
ity when they exercise due diligence 
in selecting trustworthy, experience^ 
and qapable persons to make repairs 
—Henson v. Fidelity, , Columbia 
Trust Co, CCAKy, 68 F 2d 14$, re¬ 
hearing denied 69 F 2d 778, i t , 
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but the mere fact that the appliances maintained 
by the vessel present a measure of peril does not 
necessarily import negligence. 8 It has been stated 
that the conveniences and safeguards required de¬ 
pend on the size and the character of the vessel. 9 
In places where the presence of passengers is con¬ 
templated, proper precautions must be taken to 
guard againet injuries likely to result from their 
natural mistakes due to ignorance as to the condi¬ 
tion or construction of the vessel, 10 and it cannot 
be assumed that they are as familiar with the con¬ 
struction of vessels as experienced seamen; 11 but 
there is no duty to guard against accidents which 
result from an unanticipated use of a particular 
part of the vessel; 12 and only reasonable care, 
prudence, and diligence need be exercised in respect 
of matters which are not in themselves dangerous 
and which passengers have an opportunity to ob¬ 
serve. 13 

Inspection. A vessel carrying a large number of 
passengers m the exercise of the responsibility rest¬ 
ing on it must make some degree of inspection to 
see that the various parts and appointments of the 
vessel remain safe and are not put out of place or 
rendered dangerous by such ignorant or stupid per¬ 
sons as commonly might be anticipated among a 
large number of passengers. 14 

Customary and generally approved appliances 
and machinery. As a common carrier, a vessel en¬ 
gaged in the carriage of passengers is required to 


use well-known and approved appliances for the 
safety of passengers 15 Where the machinery and 
appliances of a vessel are such as have been in gen¬ 
eral use and found to be safe, it is generally held 
that their use is not negligence such as will ren¬ 
der the carrier reasonsible for injuries sustained by 
a passenger from them, 16 but the fact that a ves¬ 
sel or its appliances are constructed in accordance 
with a standard that is fairly prevalent does not 
necessarily exclude the existence of negligence in 
construction since the use of a standard clearly 
dangerous may constitute negligence. 17 

Machinery and mechanical apparatus Before the 
voyage is commenced the mechanical apparatus of 
the vessel, which is necessary for its operation, must 
be placed in good condition so that passengers will 
not be injured by reason of the vessePs being help¬ 
lessly stalled in the open sea. 18 In order to pro¬ 
tect passengers against injuries that are likely to be 
the direct result of defects m machinery all precau¬ 
tions against danger, which have been practically 
tested and are of known value, must be adopted; 19 
but the machinery need not be made o-f the “most 
perfect” material or constructed in the “most per¬ 
fect” manner; 20 and, where a passenger has been 
injured by the explosion of a boiler, the fact that 
skillful manufacturers of machinery used m such 
ships did not use certain safety appliances, which 
science had made known and demonstrated to be 
useful, is not conclusive on the question of the ves¬ 
sePs negligence. 21 The owners of vessels used in 


Berths 

(1) Vessel must comply with pas¬ 
senger’s reasonable request for suita¬ 
ble device to afford convenient access 
to berth, and where passenger re¬ 
quested footstool of custodian of cab¬ 
in, vessel assumed responsibility for 
adequacy of stool to meet stated 
needs—The Be Grasse, DON'T, 58 
F.2d 1019, 

(2) If cabin steward could not pro¬ 
cure stool which passenger sought 
for climbing into berth, steward 
should have relayed request to su¬ 
perior, and if vessel’s agent assumed 
to decide passenger did not require 
lower stool to climb into berth, or 
that article supplied was adequate, 
vessel was liable for natural conse¬ 
quences.— 1 Th6 De Grasse, supra. 

(3) Where-a ladder to an upper 

berth is hanging in a place which 
appears to be safe, r tl^e earner owes 
a duty to a passenger 'to warn him* 
of the dangelr of the ladder in 

that position, and'to instruct him'in 
the proper application of the lad¬ 
der.—-BaCific'S SP*CeI. v* Bolt, C.fc.A. 
Or„ 1 7? F 2d 102. ■ " - • ♦' 

(£) Otier decisio^is, with, respect ‘ 


to berths see 58 C J p 556 note 41 
[b] 

Boors 

Steamship company’s failure to 
equip door of ship opening on deck 
with automatic controls to retard its 
motion in closing was held negligence 
as to passenger injured by door slam¬ 
ming on his fingers —Osipuk v 
Oceanic Steam Nav. Co, C.C.A.N.Y., 
64 F 2d 478. 

8. U.S—Kitsap County Transp. Co 
v Harvey, CCA Wash., 15 F 2d 
166, 48 A.LR 1420. 

9. Alaska—The Esterbeth, 8 Alaska 
486. 

Chamber or slop jar was held not 
required under circumstances —The 
Esterbeth, supra 

10. U S — Corpus Juris quoted in pa¬ 
cific S S. Co v. Holt, CC.ACh\,,77 
F.2d 192, 197. 

58 C.J. p 557 note 42. , ( 

11. U.S.—Corpus Juris quoted in Pa- 

. ciAo &. S. Co. v Holt, C.C AOr,-77, 
F.2d 192, 197—The Pilot Boy; DtC. 

, Md*£3 F. 3 , 08 ., ! , * ,<r 

12. US —The Caracas, B ? CN.'i’.; 1 i63 

i J 66 #;, » - • > , f r'f-C- - ,' ■ > | 


13. NY.—Bruswitz v. Netherlands 
American Steam Nav. Co, 19 NY. 
S. 75, 64 Hun 262. 

14. Mass —Hanley v. Eastern SS 
'Corp, 109 NE 167, 221 Mass. 125, 
Ann Cas 1917D 1034. 

15. Mass —Rizzo v Winmsimet Co, 
104 N E 363, 217 Mass. 19, Ann Cas 
1915C 1003. 

16. U S —Savage v. New York, etc, 

SS Co., NY, 185 F. 778, 107 CCA 
648. ’ ‘ 

58 C J. p 557 note 48. 

Linoleum floor covering* 

Alaska—The Esterbeth, 8 Alaska 48 

17. U.S—Kitsap County Transp. Co 
v. Harvey, CCA. Wash., 15 F 2d 
166, 48 A.L.R. 1420. 

58 C.J. p 557 note 49. 

18. U.S—'North Coast' Lighterage 
Co v. Greenwood, Alaska, 162 F: 
35. 89 C.C A, <65. t , 

19. Paddle wheel' 

Mo —Yerkes v - Keokuk Northern 
.Line Packet Co,, 7 MoApp. 265 

20. Mo.—Yerkes v Keokuk Northern 
Line 'Packet Co, supra 

21. N.Y„—Caldwell v. New Jersey 
Steamboat Co., 47 NY. 282. 
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carrying passengers do not undertake that the ma¬ 
chinery they employ is absolutely free from de¬ 
fects; 22 and, where all proper care has been exer¬ 
cised, there is no liability for injuries resulting from 
latent or undiscoverable defects in the machinery 
or mechanical equipment. 22 However, where the 
use of apparatus is such that dangerous conse¬ 
quences are likely to result from a defective con¬ 
dition, more than ordinary care must be exer¬ 
cised, 24 and m such a case the fact that a defective 
condition is not observed or apparent does not 
necessarily exclude negligence where there are 
means available, by careful examination or practical 
tests, to discover the cause of the infirmity in the 
defective appliance. 25 With respect to machinery 
which is not inherently dangerous only ordinary 
care, in view of the dangers to be apprehended, 
need be exercised, 26 but if there is a failure to 
exercise such care, and a defect results in injury to 
a passenger, the vessel is liable. 27 

Guard rails and chains around deck. All portions 
of the deck on which passengers are permitted to go 
must be reasonably guarded by chains, rails, or 
some other means, to prevent passengers from fall¬ 
ing or slipping overboard. 28 A statutory regulation 
requiring ocean-going vessels to have lifeboats so 
placed and fitted that they can be launched in two 
minutes does not absolve the owner of such a ves¬ 
sel from his duty to see that the space between the 
ends of two lifeboats is protected by reasonably 
safe guard chains, although the space behind the 
boats must be left open; 29 or, if the only kind of 
guard consistent with the regulation is an insecure 
one, there is a duty to exclude passengers from the 
immediate neighborhood of the lifeboats. 30 Gang¬ 
way openings may be sufficiently protected by the 
use of customary means which experience has 
proved to be safe; 31 and a failure to have all the 
guards completely in place immediately after the 


vessel leaves the dock does not show negligence 
where the opening is sufficiently guarded for ordi¬ 
nary purposes but a passenger is pushed overboard 
because of an unanticipated event, 32 but a complete 
failure to have the gangway gate set, at the time 
the vessel leaves the dock, is negligence which will 
render the vessel owner liable for injuries sustained 
by a passenger m being pushed overboard through 
the opening. 33 

Safety appliances. A vessel engaged in the car¬ 
riage of passengers must be supplied with rea¬ 
sonably adequate life-saving appliances, 34 and m 
order to have a sufficient exercise of reasonable 
care for the safety of passengers it is necessary that 
appliances used for extinguishing fires be kept, at 
all times, m a condition for immediate service. 35 

c. Boarding and Discharge of Passengers 

It is the duty of a carrier of passengers to maintain 
at all proper times a reasonably safe means for passen¬ 
gers to get on and off the vessel employed, and to pro¬ 
vide employees to render such services as are neces¬ 
sary to get passengers safely aboard or on shore. 

It is the duty of a carrier of passengers by water 
to maintain, at all proper times, a reasonably safe 
means for passengers to get on and off the ves¬ 
sel employed, 36 and to provide employees to render 
such services as are necessary to get passengers 
safely aboard or on shore. 37 This duty exists with 
respect to passengers who have already come aboard 
and are returning to perform some forgotten er¬ 
rand, as well as those coming on for the first time 
or those finally departing at the port of destina¬ 
tion. 38 

Gangplanks. Narrowness and lack of guards or 
rails of any kind have been regarded as rendering 
a gangplank insufficient, 39 although, m cases where 
the use of such a gangplank has involved its being 
placed at a considerable angle, this latter fact has 
also been stressed as showing its insufficiency. 40 


22. US—-The Nederland, DC Pa, 
7 F 926, affirmed, C.C., 14 F 63. 

58 C J p 557 note 55 

23. Q S —The Nederland, supra. 

58 C J p 557 note 56 

24. N.Y—Miller v. Ocean SS. Co., 
23 NE 462, 118 NY 199. 

25. NY—Miller v. Ocean SS. Co., 
supra. 

26. N Y —Ganguzza v Anchor Line, 
89 NYS. 1049, 97 App Div 352, af¬ 
firmed 76 N.E 1095, 184 NY. 545 

27. U.S.—Mellquist v The Wasco, D 
C.Wash, 53 F 546 

28. Mass —Hanley v Eastern SS 
Co., 109 NE. 167, 221 Mass 125, 
Ann Cas 1917D 1034. 


29. Mass—Hanley v. Eastern SS 

Co, supra. 

30. Mass—Hanley v. Eastern SS 

Co, supra. 

31. NY—Dougan v. Champlain 

Transp. Co., 56 N.Y. 1. 

32. N Y—Cleveland v New Jersey 
Steamboat Co, 68 NY 306. 

33. NY—Cleveland v. New Jersey 
Steamboat Co., 7 NY St. 598 

34. La—Lobdell v. Bullitt, 13 La 

348, 33 Am D. 567. 

Statutory regulations as to life-sav¬ 
ing and other safety appliances see 
supra § 179. 

35. U S —The Garden City, D C.N.Y , 
26 F. 766. 

36. U.S—Bellocchio v Italia Flotte 
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Riunite Cosulich Line Lloyd Sagau- 
do Navigazione Generale, C.CAN. 
Y, 84 F2d 975. 

58 C J p 558 note 71. 

Contributory negligence of passenger 
m getting on or off vessel see in¬ 
fra § 194 

37. US—The Ocracoke, D CVa., 159 
F. 552. 

38. U S —Hrebrik v. Carr, D.C.N.Y , 
29 F. 298 

39. US —Hrebrik v. Carr, supra— 
The Anglo Norman, DC Cal, 1 F. 
Cas.No.393, 4 Sawy. 185. 

40- US —Burrows v. Lownsdale, 
Wash, 133 F. 250, 66 C.CA. 650. 

Wash —Mawson v. Eagle 'Harbor 
Transp. Co, 268 P. 595, 148 Wash 
258, 59 A.LR. 1352. 
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If, in the use of such a gangplank, a passenger falls 
off and is injured, the carrier is liable for the in¬ 
juries sustained irrespective of the cause of the fall 
if a sufficient gangplank would have prevented the 
injury 41 

Securing gangplank or vessel. The carrier is not 
only liable for injuries resulting from a failure se¬ 
curely to fasten a gangplank in the first instance, 42 
but also for those resulting from a negligent failure 
to refasten a gangplank after it has been made in¬ 
secure by the act of a third person, 43 since there is 
a duty to see that a gangplank remains secure as 
well as fixing it that way at the outset. 44 Where 
passengers step directly from the vessel onto the 
dock, an insecure mooring of the vessel so as to 
permit it to swing away will render the vessel liable 
for injuries caused by a passenger’s stepping in the 
opening which is occasioned. 46 

Use of lifeboats or tenders and assistance into 
them. If the rolling motion of a tender in which a 
passenger is about to embark from the vessel for 
shore is such as to be readily observable to him, 
and is not so great as to be dangerous to passengers 
apparently able to care for themselves, the vessel 
is not liable for injuries caused to the passenger by 
the rolling of the tender against him while he is 
attempting to step into it. 46 A seaman in assisting 
a passenger into a lifeboat need render, as to a 
normal appearing passenger, only such help as is 
usually needed by such persons as are apparently 
strong and able to care for themselves, 47 and if an 
apparently capable passenger feels the need of extra 
assistance he should ask for it. 48 If passengers 
overcrowd a small boat being used to carry passen¬ 
gers from shore to the vessel, it is the duty of the 


officer in charge to compel a sufficient number to 
get out or else refuse to start for the vessel until 
this is done; 49 and, if this is not done so that by 
reason of the overcrowding the boat capsizes on the 
way to the ship, the vessel owner is liable for in¬ 
juries resulting to passengers 50 

d. Wharves, Docks, and Approaches 

It is at least the duty of the owner of a vessel 
engaged in the carriage of passengers to keep in a rea¬ 
sonably safe condition the wharves, docks, or platforms on 
which passengers are invited for the purpose of waiting 
for, or going to, vessels. 

Although it has been said that the high degree 
of care exacted of vessels with respect to the safety 
of passengers during the voyage does not extend to 
approaches used in taking passage, 51 and there is 
no liability for injuries where there has been no 
negligence, 52 it is at least the duty of the owner 
of a vessel engaged in the carriage of passengers 
to keep in a reasonably safe condition the wharves, 
docks, or platforms on which passengers are in¬ 
vited for the purpose of waiting for, or going to, 
vessels, and the owner is liable m damages for any 
injuries resulting to passengers because of a viola¬ 
tion of this duty 53 Although a passenger has only 
a through ticket he does not forfeit his rights as a 
passenger by getting off at an intermediate port, and 
he may recover for injuries sustained by reason 
of the unsafe condition of a wharf at such port 54 
Where a steamship company has provided a regular 
and safe approach to its dock, it is under no duty to 
maintain in a safe condition a short cut to the dock, 
which has been made by other persons, and which 
the company has never invited its passengers to 
use , 55 nor need it guard a passenger m using an ap- 


41. U.S —Burrows v. Lownsdale, 

Wash, 133 F 250, 66 CCA. 650 

58 C J. p 558 note 76 

Unguarded gangplanks cannot be 
justified by custom. 

U.S —Burrows v. Lownsdale, supra 
Wash.—Mawson v. Eagle Harbor 
Transp. Co, 268 P. 595, 148 Wash 
258. 

42. Mass —Parker v. Boston, etc, 
Steamboat Co, 109 Mass 449. 

Pa—McBride v McNally, 89 A. 1131, 
243 Pa. 206, 52 L.RA..NS, 259 

43. Wash—Croft v Northwestern 
SS. Co, 55 P. 42, 20 Wash. 175. 

44. Wash.—Croft v. Northwestern 
SS. Co., supra. 

45. US—The City of Portsmouth, 
D C.Va., 125 F. 264. 

Mass—-Rizzo v Wmmsmmet , Co., 
104 NE 363, 217 Mass. 19, Ann 
Cas.l915C 1003., 


46. U S —The Empress of Scotland, 
DC NY, 11 F.2d 783, affirmed, C 
C.A , 24 F 2d 1018. 

47. U.S —Goode v. Oceanic Steam 
Nav. Co, N.Y., 251 F. 556, 163 C 
CA. 560 

48. U S —Goode v. Oceanic Steam 
Nav Co., supra 

Assumption that passenger would 
exercise care 

With respect to liability of ship 
to passenger, who was injured when 
crossing from lifeboat to motorboat 
for purpose of going ashore, steward, 
who was assisting passengers, had 
right to assume that passenger, who 
was apparently able to take care of 
himself, would exercise care of rea¬ 
sonably prudent man —The Vulcama, 
D-C.Mass, 8 F.Supp. 300 

49. U.S.—In re Kimball SS Co-, Cal, 
128 F 397, 63 C.C A. 139, 65 L R.A. 
84, certiorari denied 24 S.Ct* 859, 
194 U S. 638, 48 L.Ed. 1162. 
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50. U S —In re Kimball SS Co, D C. 
Cal., 123 F. 838, reversed on other 
grounds 128 F 397, 63 CCA. 139, 
65 LRA 84. 

51. Mich—Anda v. Chicago, etc, 
Transit Co., 204 N.W 761, 231 Mich. 
567 

52. N Y —Murrain v, Wilson Line, 
59 N Y.S 2d 750, 270 App Div 372, 
affirmed 72 NE.2d 29, 296 NY 845, 
reargument denied 73 NE2d 572, 
296 NY. 995 

58 C J P 559 note 87 

53. Me —Hutchms v. 'Penobscot Bay, 
etc., Steamboat Co. f 86 A 250, 110 
Me. 369, Ann.Cas.l914D 132. 

58 C J. p 559 note 88. 

54. Or —Dice v. Willamette Transp , 
etc, Co, 8 Or. 60, 34 AmR 575. 

58 C J. p 559 note 89 

55. Mich.—Woods v. White Star 
Line, 125 NW. 396, 160 Mich. 540. 

58 C.J. P 559 note 90. 
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proach against the unforeseeable and negligent acts 
of third persons. 56 

e. Management and Navigation of Vessel 

Unless exempted by statute, the owner of a vessel 
engaged in the carnage of passengers is under a duty 
-to see that due care and precaution, for the safety of 
passengers, are exercised by those in charge of the man¬ 
agement and navigation of the vessel, and the owner will 
be liable if a passenger is injured by any negligence ei¬ 
ther in management or navigation. 

Unless exempted by statute, the owner of a ves¬ 
sel engaged m the carriage of passengers is under 
a duty to see that due care and precaution, for the 
safety of passengers, are exercised by those in 
charge of the management and navigation of the 
vessel, and the owner will be liable if a passenger is 
injured by any negligence either m management 57 
or navigation. 58 Where navigation is beset by ob¬ 
vious or foreseeable perils, greater care in manage¬ 
ment and navigation of the vessel must 'be exer¬ 
cised than under ordinary circumstances; 59 but, 
although the captain of a passenger vessel which 
is navigating in waters made dangerous by the exist¬ 
ence of conditions of warfare does not exactly fol¬ 
low the advice of the admiralty of his country as to 
the best method of avoiding the dangers involved, 
he cannot be deemed negligent in navigating the 
vessel if he uses his best judgment and adopts what, 
to one in his situation and with his skilled judg¬ 
ment, might well seem to be the proper course to 
pursue to secure the safety of those on board. 60 
Statutory provisions exempting the owner from lia¬ 


bility for damage or loss to merchandise or property 
resulting from faults or error in navigation where 
the owner has exercised due diligence to make the 
vessel seaworthy apply only as between the vessel 
and the cargo and do not relieve the owner from 
liability for injuries sustained by a passenger due 
to the negligent management or navigation of the 
vessel, 61 even though the vessel engages m the 
carriage of merchandise as well as the carriage of 
passengers. 62 

Radio repotts of approaching storms. Since the 
development of modern methods of broadcasting re¬ 
ports of future weather conditions, the failure to 
foresee the approach of an unprecedented hurricane, 
and faultless navigation m view of the information 
at hand, do not relieve the vessel from liability 
for injuries caused to passengers by such a storm 
when advance information of the approach of the 
hurricane could have readily been obtained by radio 
broadcast, but is not, and with such information 
the course of the vessel could have been so directed 
as to avoid the injuries sustained. 63 

Disasters. Although a disaster has caused a ves¬ 
sel to sink without any fault on the part of those 
m charge of her, they are bound to use the utmost 
exertions in their power to avert injury from the 
impending peril, and the shipowner’s liability for 
injuries that could have been avoided by such exer¬ 
tions continues until the passengers are safely land¬ 
ed; 64 but errors in judgment m an emergency are 
not necessarily negligence, 65 and for them the ves- 


56. Mich —Anda v. Chicago, etc, 

Transit Co., 204 N.W 761, 231 

Mich. 567. 

57. US.—The Linseed King, DCN. 
Y., 24 F 2d 967 

58 C J p 555 note 30. 

Violation of statutory provisions as 
to safeguards for the protection of 
passengers on a steamboat has been 
held negligence per se—Caldwell v 
"New Jersey Steamboat Co, 47 NY 
282. 

58. U.S —Morrison v. Coombs, D C. 
Me, 23 F Supp. 852, opinion ad¬ 
hered to 24 F Supp 366. 

58 C J p 555 note 31. 
iCollislon with pier 

Where steamship crossing river in 
ioroad daylight under normal weath¬ 
er and tide conditions collided with 
pier with such force as materially to 
damage pier and injure passengers, 
*n the absence of some intervening 
«;ause or showing that collision was 
result of inevitable accident or that 
i>t could not have been avoided by ex¬ 
ercising due care, collision was re¬ 
sult of poor seamanship and claim¬ 
ant was liable for such damage as li¬ 
belants, who were passengers on such 


vessel, sustained as result of the col¬ 
lision—Freund v. The Chauncey M 
Depew, D.C.NY., 45 F Supp 263. 

Degree of care and skill 

(1) In actions growing out of in¬ 
juries sustained by passengers of 
steamship, the jury must determine 
with respect to navigation whether 
master was attentive to his duties 
and exercised his skill and best judg¬ 
ment under any given circumstance, 
and, m addition, they must be satis¬ 
fied that master exercised a very 
high degree of care and skill in so 
doing—Voltmann v United Fruit 
Co, C.C.AN.Y., 147 F.2d 514. 

(2) Where ship rolled so heavily 
in a storm that passengers were in¬ 
jured and principal issue was wheth¬ 
er, in view of what knowledge of 
storm and of prevailing weather con¬ 
ditions master of ship was shown to 
have had, he took requisite precau¬ 
tion for safety of passengers, the 
giving of a binding instruction which 
forbade the jury to find that ship 
was negligently navigated provided 
master fairly exercised his own judg¬ 
ment and skill was error—Voltmann 
v. United Fruit Co , supra. 
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Sudden jerk or stop 

A carrier by water may be liable 
for injuries to a passenger resulting 
from an unnecessary, unusual, and 
sudden jerking or stopping of a boat, 
so violent as to indicate negligence 
—Coney Island Co v Brown, 162 S 
W 2d 785, 290 Ky. 750. 

59. US—The Linseed King, DCN 
Y„ 24 F.2d 967. 

58 C.J p 555 note 32 

60. U.S —The Lusitania, D C.N Y , 
251 F. 715 

61. US—The Havana, DC NY., 45 
F Supp. 244 

58 C J p 555 note 29. 

62. U S —The Havana, supra 
58 C.J. p 555 note 29. 

63. US—The Arabic, CCAN.Y, 
50 F.2d 96. 

58 C.J p 556 note 34. 

Statutory duty of passenger vessels 
to carry wireless and radio appara¬ 
tus see supra § 179. 

64. US —The Erastus Corning, DC 
Conn., 158 F, 452. 

58 C.J. p 556 note 35. , / # « 

65. US—The Vestris, DCN.Y., 60 
F.2d 273 

58 C.J p 556 note 36. 
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sel will not be responsible if the employees in charge 
are generally competent 66 However, it has been 
held that a delay in sending S. O. S. messages re¬ 
questing assistance for a sinking vessel constituted 
negligence. 67 

Other vessel of same line. Where a company is 
running several boats on the same line as carriers 
of passengers, it cannot escape liability for injuries 
sustained by a passenger in a collision of two of the 
boats by reason of the fact that due care has been 
exercised m the management of the boat on which 
the passenger is being carried; but it must exercise 
the same degree of vigilance and care in the man¬ 
agement of the other boats employed in the same 
business. 68 

§ 194. - Passenger’s Contributory Neg¬ 

ligence or Assumption of Risk 

a. In general 

b. Acts in disregard of warning 

c. Particular instances of contributory 

negligence 

a. In General 

It Is the duty of a passenger on a vessel to exercise 
for his own safety such care as an ordinarily prudent man 
would under the same circumstances, and it is the gen¬ 
erally accepted rule that, although there has been negli¬ 
gence on the part of the vessel or its employees which 
contributes to the injuries. If a failure of the passenger 
to exercise ordinary care is proximately connected with 
the injuries, he is guilty of contributory negligence which 
will defeat his recovery. 

The general rule of carriers, as applied to the 
carriage of passengers by water, makes it the duty 
of a passenger on a vessel to exercise for his own 
safety such care as an ordinarily prudent man would 
under the same circumstances; 69 and it is the gen¬ 
erally accepted rule that, although there has been 


negligence on the part of the vessel or its employees 
which contributes to the injuries, if a failure of the 
passenger to exercise ordinary care is proximately 
connected with the injuries, he is guilty of contribu¬ 
tory negligence which will defeat his recovery. 70 
This rule does not make it the duty of the passenger 
to see that he is in fact safe ; 71 but he need use only 
ordinary means to secure the safety that would 
exist under ordinary circumstances, except in so far 
as he is bound to perceive that the circumstances 
are m fact extraordinary. 72 

Comparative negligence doctrine . By some au¬ 
thorities, where the contributory negligence of the 
passenger is slight, he has not assumed the risk of 
the danger, and is not willfully, grossly, or inexcusa¬ 
bly at fault, and the fault of the vessel is clear, the 
fault on the part of the passenger does not preclude 
his recovery entirely, but results merely in a divi¬ 
sion of the damages. 73 

Assumption of risk A passenger does not assume 
the risk of injury from dangers of which he has no 
knowledge or which he has no reason to antici¬ 
pate, 74 but a passenger who voluntarily goes to a 
part of the vessel where there is a danger, of which 
he has knowledge, or which is obvious, thereby as¬ 
sumes the risk of such danger and cannot recover 
for injuries occasioned thereby. 75 

Persons under disability . The fact that a pas¬ 
senger is suffering from weakness or other physical 
disability does not place him under a duty tp ex¬ 
ercise a higher degree of care for his own safety. 76 
He need exercise only the ordinary degree of care 
suggested by the circumstances, although it may “be 
that he must consider his physical disabilities as 
a part of the circumstances and govern his conduct 
with a view to them. 77 The care required of a 


Life boats 

(1) Use of life boat, m whi$h bole 
■was stoved while bfemgf launched, 
instead of launching 1 anbther boat, 
was mistake in captain’s Judgment, 
for which owners were not liable.— 
The Vestns, supra' 

(2) Master of sinking ship was not 
negligent tn dppidfx^ or attempting 
to launch port/ instead, of starboard, 
life boats while stair board rail was 
under Water The Vestris, supra, 

66. U. S.—Gretschmarm v. Fix, D C 
N.Y., 189 F. 716—The City of Bos- 
, ton* DCrtfaja.,, 261. 

e^' V/S-—The VeStrls, 'iXCLN.Y, ,60 
F.2d 273. 


i * r ’ '-I < ji * , v/v 

6 i 4 —Sn er l°ck ,v. Ailing^ lud 

iutt* i Ctt u *- 1 

69. U.S JftraTress. ■©£ .SepthCnd, 


SMTJ.S—71 


D.C.N.Y., 11 F.2d ’788, affirmed, C 
C.A., 24 F.2d 1018. 

58 C.J. p 559 note 94. 

Contributory negligence: 

In general see Negligence §§ 116- 
173 

Of passenger generally see Car¬ 
riers § 774 et sea 

Negligence of passenger as cheating 
recovery for loss of, or injury to, 
baggage see infra § 196. ’ * 

70. U S.—The Vulcania, 3>.C. l Mass.; 
8 FSupp 300 

58 CJT. p 559 1 *. 

i ‘ i 4 i ’ 

71m U.Sfc—CSofegeshall Ii^wmch iCol *v. 

Early/- Cali,,' £48 BVi X U60;*>C.aA. 

. 141. J i 

NiY:—Bartlett5 New * York, i bfcc., 

vTnansp Co,; r8t N.YiS. 309,» 57> NtfE? 

,"Superi, 34& affirmed >£9i NjEX* 1683; 
N.Y.-669 *1 vrM i *vn. 
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72. U S —Coggeshall Launch Co v. 
Early, Cal., 248 F 1, 160 C.CA. 141. 

NY—Bartlett v. New York, etc, 
Transp Co, 8 N.Y.'S. 309, 57 N.Y 
Super 34,8, affirmed 29 N.B. ,1030* 
130 N.Y. 659 i ,} ; 

73. U.S.r— 1 The, TOjUtf^st, D.C.Me^ 2 (ft 

F. 700. * t 

58 CJ P 560 note 9SL , , fl , 

74. U.S—The Tourist supra. 

58 CL .p 560 note 99 * . 

Assumption of risk- generally see 

Negligence § 174. 

75. 'U.S,—The i^reat /Northern, Ha¬ 
waii, ^l'F ^26, dC.A. 660. 

58 C.J. p 560 notejl* ( 

76. N.Y —Bartlett v. New York, etc, 
‘^ansp/Coi 8 r NJf.S 309, 57 N.Y 

Super. 348, affirmed 29 N.E. 1033, 
130 N.Y. 659. 

TOr' - N.Y —!-Bartlett v. New York, etc., 
(t-Transp. Co., supra. 
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passenger who has voluntarily become intoxicated 
is the same as that of a passenger who is sober. 78 
The mere fact that a passenger is intoxicated does 
not constitute contributory negligence, 79 but the fact 
of intoxication is a circumstance which may be con¬ 
sidered in determining whether he exercised due 
care. 80 

The negligence of a child's parents or caretakers 
will not generally be imputed to the child so as to 
defeat his recovery for injuries caused him by the 
negligence of the vessel 81 However, negligence on 
the part of an adult having charge of a child may 
tend to rebut the existence of negligence on the part 
of the vessel 82 

Acts to avoid impending dangers. When a pas¬ 
senger in order to avoid an impending danger, oc¬ 
casioned by the carrier's negligence, does an act 
which as it subsequently develops contributes to the 
injury, such act does not constitute contributory 
negligence. 83 

Injury avoidable notwithstanding contributory 
negligence. Even where a passenger has been guilty 
of contributory negligence, such negligence will not 
defeat the action when it is shown that the vessel 
or its officers might, by the exercise of reasonable 
care and prudence, have avoided the consequences 
of the injured passenger’s negligence. 84 

b. Acts in Disregard of Warning 

If a passenger disregards a warning, which has been 
so given that he has notice of it, he cannot recover for 
Injuries caused by the danger against which he has been 
warned. 

It is not contributory negligence for a passenger 


- to go to, or remain m, a place of danger, where he 
does not know of the danger, it is not obvious to 
him, and he has received no warning of it; 85 and 
the mere fact that a warning has been given does 
not make the passenger guilty of contributory neg¬ 
ligence where he does not hear the warning or 
is not informed of it, 86 or the warning is inade¬ 
quate, 87 but if a passenger disregards a warning, 
which has been so given that he has notice of it, 
he cannot recover for injuries caused by the danger 
against which he has been warned 88 

c. Particular Instances of Contributory Negli¬ 
gence 

Various instances have been considered by the courts 
and have been held to constitute or not to constitute con¬ 
tributory negligence depending on the circumstances of 
the particular case. 

Various instances have been considered by the 
courts and have been held to constitute or not to 
constitute contributory negligence depending on the 
circumstances of the particular case 89 A passen¬ 
ger who remains on deck, after having observed 
that the windows inclosing the deck are likely to be 
broken by high and stormy seas, is guilty of con¬ 
tributory negligence as a matter of law for failing 
to remove to a place of safety. 90 So, also, there 
is contributory negligence where a passenger re¬ 
mains in a place where he is likely to be injured >by 
the swinging of a gangplank after he has received 
a general warning of the danger and has had an 
opportunity to observe it; 91 where he refuses to 
leave a vessel which is about to sink; 92 where a 
passenger in playing on a railed-off portion of the 
deck, the dangers of which he has had an opportunity 


78. Wash —Lang v. Puget Sound 
Nav Co, 65 P.2d 1069, 189 Wash 
353. 

79. Wash —Lang v. Puget Sound 
Nav Co, supra. 

80. Wash —Lang v. Puget Sound 
Nav. Co, supra. 

81. US—The North Star, DC.N.Y, 
169 F. 711. 

82. U S —The Burgundia, D.C.N.Y, 
29 F. 464. 

Care required for safety of children 
see supra § 193 a (1). 

83. US —Ladd v. Foster, D.C.Or, 
31 F. 827, 12 Sawy. 547. 

84. U.S —In re Kimball SS Co , Cal, 
128 F. 397, 63 CCA. 139, 65 LEA. 
84. 

58 C.J. p 560 note 10. 

85. US —The Annie L. Vansciver, 
D.C.Va., 161 F. 640. 

58 C.J. p 560 note 7. 

86. Mo —Evers v. Wiggins Ferry 
Co, 92 SW. 118, 116 MoApp 130. 


87. US—The Arabic, C.CAN.Y., 50 
F 2d 96. 

88. US—Erdman v. U S., CCAN. 
Y, 143 F.2d 198, certiorari denied 
65 S.Ct. 122, 323 U.S 769, 89 LEd 
615 

58 C.J p 560 note 9. 

89. Acts or conduct held contribu¬ 
tory negligence 

(1) Sitting on bulwark and falling 
overboard.—The America, D.C.N Y, 
35 F Supp. 413. 

(2) Opening porthole during storm. 
—Moses v. Compagme Generale 
Transatlantique, DCNY., 16 F.Supp. 
197. 

Acts or conduct held not contributory 
negligenoe 

(1) In general.—Th*e Arabic, C.C.A. 
NY., 60 F 2d 96—58 C J. p 561 note 
11 

(2) Sixteen-year old female pas¬ 
senger who, in pulling open door 
from deck into lounge and stepping: 
over high sill, had her fingers caught 
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when wind slammed door shut.—Osi- 
puk v. Oceanic Steam Nav. Co., C.C 
ANY, 64 F.2d 478. 

(3) A steamship passenger, while 
playing a game, under the supervi¬ 
sion of ship's officers, on a deck set 
aside for recreational purposes, was 
justified in assuming that he could 
safely make such use of the deck 
until he realized or should as a pru¬ 
dent man have realized that it was 
unsafe for such purpose, with respect 
to liability of ship owner for injuries 
sustained when passenger tripped on 
a metal hatch coaming extending 
above the deck planking.—Kvart v. 
Swedish American Line, C.C.A.N.Y, 
126 F 2d 279. 

90. N.Y.—Morgan v. Oceanic Steam 
Nav. Co., 224 N.Y.S. 420, 130 Misc 
570 

91. U.S.—'The Tourist, DC Me, 265 
F 700. 

92. Wis.—Freeman v Engelmann 
Transp. Co., 36 Wis. 571. 
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to observe, steps back without looking into an un¬ 
covered hold close to the place where a mast comes 
through the floor of the deck, 93 or where a drunken 
passenger, without the knowledge of the vessel's 
employees, gets into a yawl which the vessel has 
in tow and then stumbles or slips into the water in 
an attempt to get back to the vessel. 94 

On the other hand, to take a particular position 
on the vessel is not contributory negligence where 
the danger of such a position is not so obvious or 
well-known that an ordinarily prudent man would 
hesitate to take it. 95 The mere fact that a pas¬ 
senger steps on a slippery deck does not establish 
contributory negligence in the absence of a show¬ 
ing that the passenger knew the deck was slippery. 96 
A passenger is not precluded from recovering for 
an assault made on her in her stateroom by reason 
of the fact that she did not examine the bolt of a 
door to an adjoining room, through which the as¬ 
sailant entered, after every absence from the state¬ 
room, when she had examined the bolt on first com¬ 
ing aboard and found it to be locked. 97 

Conduct preparatory to leaving vessel. Where the 
vessel has negligently constructed its seats on a 
raised platform above the aisle, a passenger who, 
m a moment of forgetfulness, in the haste of em¬ 
barking, steps over the edge of such platform is 
not guilty of contributory negligence simply because 
he must have learned of the existence of the rise 
when he first entered his seat. 98 It is not neces¬ 
sarily contributory negligence for a passenger to 
leave his seat when the vessel is about to dock, 99 
or to start descending a stair, at such time, without 
taking hold of the handrails, 1 where the injury re¬ 
sults from the vessel’s striking the landing with 

93. Pa—Toy v International Mer¬ 
cantile Marine Co, 61 Pa Super. 

499. 

94. U S —Gretschmann V. Fix, D C 
N.Y, 189 F 716 

95. N Y —Miller v Ocean SS Co., 23 
NE 462, 118 NY. 199. 

58 C J p 561 note 17. 

96. Tex—Gillum v New York, etc., 

SS. Co., CivApp, 76 SW 232 

97. U S —Compagme Generale Trans- 
atlantique v. Rivers, N.Y., 211 F. 

294, 127 CCA. 580, certiorari de¬ 
nied 34 S.Ct. 603, 232 US 727, 58 
LBd 817. 

Failure to lock stateroom as defeat¬ 
ing recovery for lost baggage see 
infra $ 196. 

98. U S —Kitsap County Transp. Co. 
v Harvey, C.CAWash, 15 F2d 
166, 48 A.L R 420. 

99. N.Y.—Snellmg v. Brooklyn, etc, 

Ferry Co., 13 N.Y.S. 398, 59 Hun 


unusual violence. A passenger, who shortly after 
the vessel arrives at the port of destination goes on 
the mam deck to look for baggage, for which no 
check has been given him, is not necessarily guilty 
of contributory negligence so as to bar recovery for 
injuries sustained by falling m a hatchway care¬ 
lessly left uncovered, without sufficient lights or 
sign of warning. 2 

Boarding or getting off vessel. Where a proper 
and safe way has been provided for passengers to 
get on and off the vessel, a passenger who disre¬ 
gards such way and chooses another and more 
dangerous way, which is not intended for his use, 
is guilty of contributory negligence and cannot re¬ 
cover for injuries sustained in the use of such 
way. 3 It is also contributory negligence for a 
passenger who is alighting m broad daylight to 
step off the end of a gangplank without looking to 
see whether or not there is a step there. 4 The fact 
that a person who has come on board is deprived 
of a safe mode of landing by reason of the vessel's 
starting to leave without giving him a proper warn¬ 
ing does not justify him in adopting another mode 
which is also dangerous. 5 In getting into a tender 
which has come alongside to take passengers ashore 
a passenger must exercise due care for his own 
safety, 6 and if he carelessly fails to watch the gun¬ 
wale as he is about to step over it he cannot recover 
for injuries caused by the tender being bumped 
against his leg by a roll of the sea. 7 

A passenger who attempts to board or get off 
a vessel at the wrong place or time when there is 
a known custom to take passengers aboard at a dif¬ 
ferent time and place, 8 or let them off at a different 

crossing from lifeboat to motorboat 
for purpose of going ashore, -could 
not recover where want of due care 
on passenger's part was sole con¬ 
tributing cause of his injuries—The 
Vulcama, D C Mass , 8 F Supp 300. 

7. US —The Empress of Scotland, 
DC NY., 11 F 2d 783, affirmed, C 
C.A., ,24 F 2d 1018 

8. U S.—The Anglo Norman, D C. 
Cal, 1 F.Cas No 393, 4 Sawy 185 

Boarding moving ship by accommo¬ 
dation ladder 

Passenger injured m hazardous ef¬ 
fort of boarding a moving ship off¬ 
shore by means of accommodation 
ladder, which had not been lowered 
for special purpose of enabling him 
to board ship, without the knowl¬ 
edge, much less the supervision, of 
any officer or seaman, cannot recover 
as there is no breach of any duty 
owed to passenger—Fetan v Atlan¬ 
tic & Caribbean Steam Nav. Co., D C. 
N.Y., 60 F 2d 328. 


619, affirmed 28 NE. 250, 128 N.Y 
579 

1. NY—Bartlett v. New York, etc, 
Transp. Co, 8 N.Y.S 309, 67 NY 
Super 348, affirmed 29 NE. 1033, 
130 NY. 659 

58 C J p 561 note 22. 

2. Cal.—B o w m a n v. California 
Steam Nav Co, 63 Cal 181 

3. US —Plant Inv Co. v Cook, Fla, 
85 F. 611, 29 CC.A 377—Graham 
v Pennsylvania R. Co, CCN.J, 39 
F. 596. 

4. Wash—Johnson v. Washington 
Route, 209 P. 1100, 121 Wash. 608 

5. Ill.—Keokuk Packet Co v. Henry, 
50 Ill. 264. 

58 C.J. p 561 note 26. 

6. U.S —The Empress of Scotland, 
DCN.Y., 11 F 2d 783, affirmed, C.C 
A, 24 F 2d 1018. 

Want of due care 

Passenger, who was injured by 

slipping on floor of motorboat, in 
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time, 9 is guilty of contributory negligence which 
precludes his recovery for injuries sustained in so 
attempting to get on or off the vessel. 10 

Although the apparent methods provided for get¬ 
ting on or off a vessel are obviously dangerous, the 
vessel or owner will be liable for injuries sustained 
by a passenger in attempting to use them if em¬ 
ployees have given instructions to make the at¬ 
tempt, 11 or if the conduct of the vessel or its em¬ 
ployees has been such as to mislead the passenger 
into believing that a temporary and dangerous 
method of getting ashore is the only one to be pro¬ 
vided 12 After a vessel has landed, the usual 
signals given that it has been made fast, and the 
chains in front of the passenger gates have been 
left down, a passenger has a right to assume that 
there is no open space between the vessel and the 
dock, and he is not guilty of contributory negligence 
for failing to look at the time he steps from the 
boat to the dock to see whether there is any open¬ 
ing. 13 

§ 195. -Limitation of, or Exemption 

from. Liability 

a. In general 
b Notice of claim 

c. Contractual limitation of time to sue 
a. In General 

Under admiralty and maritime law, ordinarily a stipu¬ 
lation in the contract of carnage exempting or relieving 
the vessel from liability for injuries caused by the negli¬ 
gence of itself or its servants is void and unenforceable, 
and by statute a carrier by water may be prohibited from 
contracting against liability for loss of life or bodily in¬ 
jury. 


Although in England a steamship company en¬ 
gaged in the carnage of passengers can by stipula¬ 
tion in the contract of carriage relieve itself from 
liability for injuries caused by the negligence of it¬ 
self or its servants, 14 where the contract of car¬ 
riage is wholly maritime and properly of admiralty 
jurisdiction, admiralty or general maritime law as 
announced or developed by the courts of the United 
States, or as modified by statute, is the law which 
determines whether the contractual limitation of lia¬ 
bility is valid, 15 and under such law ordinarily a 
stipulation in the contract of carriage exempting or 
relieving the vessel from liability for injuries caused 
by the negligence of itself or its servants is void 
and unenforceable against the injured passenger; 10 
irrespective of whether or not a carrier by water 
can limit the extent of its liability for injuries 
caused by defects in the vessel or the negligence 
of the vessel's servants, such a provision is invalid 
if the amount of the limitation is unreasonable. 17 

In the absence of statutory prohibition, 18 it has 
been held that the vessel may, for a sufficient con¬ 
sideration passing to the passenger, 19 such as a re¬ 
duction m rates, 20 stipulate for an exemption from 
liability for its negligence, 21 although as to a pas¬ 
senger for hire a contract limiting a vessel's lia¬ 
bility for negligence is void unless the passenger 
is given the option of purchasing a ticket under 
which liability is unlimited. 22 It has also been held 
that stipulations m a free pass exempting the vessel 
from liability for injury occasioned by negligence, 
or providing that the passenger assumes all risk 
of injury, with qualifications, later appearing, as 
to degrees of negligence, have been held valid and 
binding on the passenger, 23 even though notice of 


9. Ky.—Heed v. Covington, etc, 
Bridge Co., 28 SW. 149, 16 Ky.L. 
379 

10. U S —The Anglo Norman, D C 
Cal, 1 FCas.No.393, 4 Sawy 185. 

Ky—Reed v Covington, etc. Bridge 
Co, 28 SW. 149, 16 KyL. 379. 

11. Mich—Clinton v Hoot, 58 Mich. 
182, 55 Am R 671. 

12. US—The Ocracoke, D.C.Va., 159 
F. 552 

13. N J.—Palmer v. New Jersey R 
Co, 33 N JLaw 90. 

14. US —Moses v Hamburg-Ameri¬ 
can Packet Co., DC.N.Y., 88 F. 
329. 

58 0 J. p 562 note 36* 

15. U.S —Jansson v Swedish Ameri¬ 
can Line, C A Mass , 185 F.2d 21 2 

< —Witte v. N. V. Nederlandsch 
Amenkaansche Stoomvaart Maat- 
schappiai, D.C.N J, 96 FSupp 485 
—Barndt v Det Bergenske Damp- 
skibsselskab*, D.C.N,Y., 28 F.Supp. 
815. 


16. US—The Arabic, CCANY., 50 
F.2d 96—Barndt v. Det Bergenske 
Dampskibsselskab, D.CN.Y., 28 F. 
Supp. 815. 

58 C J p 562 note 37. 

Stipulations exempting from, and 
limiting liability for, loss of bag¬ 
gage see infra § 197. 

Validity, of stipulations limiting or 
relieving liability of earners m 
general see Carriers §§ 625-639 

17. U.S—Moses v. Hamburg-Ameri¬ 
can Packet Co, D C.N.Y., 88 F. 329. 

58 C.J. p 562 note 38. 

18. U S —Moore v. American Scantic 
Line, DC N.Y, 30 FSupp 843, af¬ 
firmed, CCA, 121 F.2d 767. 

19. N.Y.—Murray v. Cunard S S. 
Co, 193 N.Y S. 220, 200 App.Div 
466, reversed on other grounds 139 
NE. ?26, 235 NY. 162. 

Consideration not shown 

Mere statement in the ticket that 

“the price of passage hereunder has 

been fixed partly with reference to 
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the liability assumed by the com¬ 
pany as defined by this contract" is 
not of itself sufficient to show any 
consideration for an exemption from 
liability for the carrier's negligence 
—-Murray v. Cunard -S. S Co , supra 

20. N.Y —Murray v. Cunard S. S 
Co, supra. 

21. N Y.—Murray v. Cunard S. S. 
Co, supra 

22. Reduced or alternative rates 
Steamship passenger will not be 

deemed to have assented to a stipu¬ 
lation in bis ticket exempting the 
earner from liability for injuries 
caused by the latter's negligence, 
where it is not shown that the tick¬ 
et was sold at &• reduced rate or that 
there was a higher rate the passen¬ 
ger could have paid to secure full 
protection—Murray v. Cunard S. S. 
Co., supra. ' 

23. U.S.—Stevens v. Colombian-Mail 

S S. Corp., D.CN.Y., 15 F.Supp 
534. ' 
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such stipulation may not have been brought home 
to the passenger, as discussed supra § 182; and a 
pass with such a stipulation has been held not only 
to exempt the person who issues it, but also the per¬ 
son or company who owns the vessel, 24 although 
such a stipulation would not exempt the carrier 
from liability for injuries inflicted intentionally or 
wantonly. 25 

The provisions of statute, 46 U S.C A. § 183c, pro¬ 
hibiting a carrier by water from contracting against 
liability for loss of life or bodily injury are of 
general import, 26 and were enacted for the purpose 
of "regulating the relationship between a common 
carrier of passengers and passengers with respect to 
the duties, obligations, and restrictions of the ear¬ 
ner m connection with the issuance of tickets and 
its liability to the passengers for safe passage there¬ 
under, 27 and are declarative of a public policy on 
the subject. 28 Such provisions do not merely pro¬ 
hibit limitations as to the amount of liability but 
prohibit limitations as to liability. 29 Thus, where 
a ticket is expressly written subject to all provisions 
of named statutes, including statutory provisions 


governing the amount of liability, and on its face 
all limitations are expressly modified m accordance 
with the statutory requirements, limitations in the 
ticket on the liability to the passengers are either 
void because contrary to the statute, 50 or non¬ 
existent because excluded by the express reference 
to the statute, 31 but such a statute has been held 
not to apply to private vessels operated by a federal 
agency under certain circumstances 32 

Where the law of the place where the contract 
is made governs, as where the contract for car¬ 
riage to this country is made m a foreign country 
between a foreign steamship cpmpany and a pas¬ 
senger, as discussed supra § 182, it is only fair to 
require notice in the contract of passage that such 
passengers are entitled to receive, at the hands of 
the carrier, a lesser degree of care than those who 
travel on American‘ships. 33 

r i 

General rules applicable m statutory proceedings 
to limit liability, discussed infra §§ 239-257 , -apply m 
proceedings by the owner of a vessel for exonera¬ 
tion from liability for injury to a passenger. 34 


Me.—Rogers v. Kennebec Steamboat 
Co, 29 A. 1069, 86 Me. 261, 25 L 
RA. 491 ' 

Payment for berth and meals 

Steamship passenger who traveled 
under pass containing condition that 
passenger would not hold carrier lia¬ 
ble for injuries caused by negligence 
could not recover for injuries on 
ground that passenger paid for meals 
and berth, since conditions attached 
to pass were valid, and controlled all 
rights incidental to passage.—Ste¬ 
vens v" Colombian Mall S S. Corp, 
DC NT, 15 p'Supp. 534. 

24. U.S—Stevens ir. Colombian Mall 
S S. Corp , supra 

25. U.S.—Stevens v Colombian Mail 
S. S. Corp , supra 

Negligent medical treatment 

Exemption contained m steamship 
pass providing that passenger would 
not hold carrier liable for injuries 
caused by negligence would not be 
a defense in action for negligent 
medical treatment by allied operat¬ 
ing company’s port surgeon, who 
made physical examination of passen¬ 
ger m presence of one whom sur- 
geoh introduced as his assistant, but 
who allegedly was a* claim agent.— 
Stevens v. Colombian Maul S. S. Corp., 
supra. » 

26. US.—Moore v. American Scdn- 

tic Lane, D.C.NY,, 30 FSupp. 843, 
affirmed, C (LA., ,121 EV2d 767. <» : 

Statute held not Of special Import; 
TJ.S.—Moore v. American Scantic 
Line, supra. , 

27. U.S.—Moore v. American Scan- 1 

tic Line, supra > 


28. U S —Moore v American Scan- 
tic Line, supra. 

29. U S —Moore v American Scan- 
tic Line, supra. 

30. U S—Moore v. American Scantic 
Line, CCANI, 121 F.2d 767. 

31. U S—Moore v. American Scantic 
Line, supra 

Where words “special rate” were 
printed on steamship ticket, but fol¬ 
lowing blank space was not filled in 
and there was no reference to re¬ 
duced fare m clause purporting to 
limit liability, court could not as¬ 
sume that reduced rate was given 
as ground for giving effect to limi¬ 
tation of liability.—Moore v Ameri¬ 
can Scantic Line, C.C.AN.T, 121 F. 
2d 767. 

32. Statute suspended 

A covenant printed m a “Warship- 
ticket” by which passenger assumed 
all the risks of travel on a vessel 
being operated by the War Shipping 
Administration, which covenant was 
adopted by War Shipping Adminis¬ 
trator pursuant to authority express¬ 
ly conferred on him by the presi¬ 
dent under provisions of the War 
Powers Act, had Effect of suspending 
statute prohibiting stipulations lim¬ 
iting a carrier's 1 liability for negli¬ 
gence, libtwith^taridiii^g passenger's 
injuries occurred after cessation of 
hostilities ahd no other means of 
transportation were available to him. 
—Arhstad v. U. Si'DU Wash, 68 F. 
Supp. 823. ' j 

33. U S.—The De Grasse, D.C.N.Y ,i 

- 5&'F.2d 1019 / 
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Restricted obligation provision con¬ 
strued 

Provision of contract of passage 
with respect to vessel’s restricted 
obligations did not apply to act of 
negligence as between ’carrier and 
passenger unrelated to happening to 
vessel —The De Grasse, supra 

34. Burden of proof 

In proceeding by launch owner for 
exoneration from liability with re¬ 
spect to drowning of passenger taken 
to steamship by the launch when 
passenger fell from Jacob’s ladder 
on side of steamship, claimant had 
burden of proving by preponderance 
of evidence that negligence of launch 
was cause of the injury.—'Petition of 
Minerva Boat Co, D.C.M.Y,, 92 F 
Supp. 694. 

Weight and sufficiency of evidence 

(1) Evidence was held to fail to 
establish that master of launch had 
been negligent either in failing to 
remain close at hand while passen¬ 
ger was climbing the Jacob’s ladder 
or in failing to render prompt aid 
when passenger fell from the lad¬ 
der.—Petition of Minerva Boat Co, 
supra- 

(2) Evidence was held to establish 
that loss of all passengers on sink¬ 
ing of vessel was not> attributable 
to any insufficiency of lifeboats, that 
failure to remove passengers from 
vessel before it sank to other ves¬ 
sels standing by was due to weather 
conditions and high seas, and that 
loss, of all passengers on sinking of 
vessel was not due to insufficiency 
of manning.—The Princess Sophia, 
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t». Notice of Claim 

The courts have generally recognized that a carrier 
by water, in the absence of constitutional or statutory 
prohibition, may legally enter into a contract of carnage 
with a passenger requiring the passenger to give writ¬ 
ten notice of his claim within a specified time in order 
to hold the carrier for personal injuries. 

The courts have generally recognized that a car¬ 
rier by water, in the absence of constitutional or 
statutory prohibition, may legally enter into a con¬ 
tract of carriage with a passenger requiring the 
passenger to give written notice of his claim within 
a specified time in order to hold the carrier for per¬ 
sonal injuries, 35 and such a stipulation will be en¬ 
forced providing the time for such notice is just, 
fair, and reasonable. 36 The fact that the injuries 
for which suit is brought have so disabled the pas¬ 
senger as to render prompt compliance impossible 
may cause the time limitation to be held unrea¬ 
sonable as to him 37 Such limitations have their 
justification in the need of some safeguard to protect 
the carrier against frauds, 38 and are not against 
public policy, 39 and do not operate as a limitation 
of the liability of the carrier, 40 as they do not pur¬ 
port wholly or partially to exonerate the carrier 
from liability, 41 but simply regulate the manner 
and time of filing the claim, 42 and, hence, no in¬ 
dependent consideration is necessary, 43 since, as 


long as such stipulations are reasonable, they are 
supported by the consideration supporting the con¬ 
tract of carriage. 44 

The statute, 46 U.S.C.A. § 183b, prescribing the 
minimum period of time for the giving of notice 
of a claim for loss of life or bodily injuries which 
may be inserted m the contract of carnage is one of 
general import, 45 and was enacted for the purpose 
of regulating the relationship between a common 
carrier and passengers with respect to the duties, 
obligations, and restrictions of the carrier in con¬ 
nection with the issuance of tickets and its liability 
to the passengers for safe passage thereunder. 46 
It has been held that this statute creates a new 
public policy as to what is just, fair, and reason¬ 
able, 47 as it arbitrarily prescribes a minimum pe¬ 
riod of time for making a claim which may be pro¬ 
vided for by the contract of carriage, 48 and ren¬ 
ders ineffective a stipulation in the contract of 
carriage which requires the filing of a claim within 
a period less than that prescribed by the statute; 49 
but where the provision of the contract of carriage 
as to notice of claim is m conformity with the 
statute, it is binding on the passenger. 50 Such stat¬ 
ute has been construed as applying to claims for 
damages legally recoverable by reason of bodily in- 


C.C.A.Wash, 61 F 2d 339, certiorari 
denied Brace v. Canadian Pac R Co , 
53 SCt. 396, 288 U.S. 604, 77 L Ed 
980. 

(3) Evidence was held to show 
fault in navigating- ship in shoal wa¬ 
ters, m face of approaching hurri¬ 
cane, because of failing to obtain 
radio bulletins, thus precluding ship¬ 
owner from exoneration from liabil¬ 
ity to injured passengers—The Ara¬ 
bic, C C A.N T, 50 F 2d 96 

(4) Evidence was held not to show 
motor-boat explosion was due to own¬ 
ers* act or omission or unseaworthi¬ 
ness, hence, owners were entitled to 
exoneration from liability —The 
Wheeler-Shipyard Hull No. 304, DC, 
N.Y, 1 F Supp. 402 

Proceedings for exoneration from lia¬ 
bility for personal injuries to per¬ 
sons on or about vessel see supra 

5 86 g. 

35. U S.—Baron v Compagme Gen¬ 
eral e Transatl antique, C.C.A N Y., 
108 F 2d 21—Blackwell v. Alaska 
S S. Co, DC Wash, 1 F2d 334 
Cal —Hubbard v Matson Nav. Co , 
93 P 2d 846, 34 Cal App 2d 475, 
certiorari denied 60 S Ct. 975, 310 
U.S. 628, 84 L Ed 1399 
68 C J, p 569 note 45. 

Minority of passengers as affecting 
binding effect of conditions and 
limitations see supra £ 182. 


What law governs 

The validity of clauses limiting 
the time for the filing of claims for 
injuries received by a passenger, 
which are properly of admiralty ju¬ 
risdiction, is to be determined by 
admiralty law as announced by the 
courts of the United States.—Hub¬ 
bard v. Matson Nav. Co, supra 

36. U S.—Baron v Compagme Gen¬ 
erals Transatlantique, C.C ANY, 
108 F2d 21—Blackwell v. Alaska 
S S. Co, DC Wash, 1 F.2d 334. 

Cal—Hubbard v Matson Nav Co , 93 
P 2d 846, 34 Cal App 2d 475, cer¬ 
tiorari denied 60 S.Ct. 975, 310 U 
S 628, 84 LEd, 1399. 

58 C.J. p 569 note 45. 

Time limit held reasonable 
U S —Baron v. Compagme Generale 
Transatlantique, C.C.A.N.Y., 108 F 
2d 21 

Time limit held unreasonable 

US—The Arabic, C.C.AN.Y., 50 F 
2d 96—Blackwell v Alaska SS. Co., 
DC Wash., 1 F.2d 334—The Europa, 
D C.N.Y., 6 F.Supp. 686. 

Mass.—O’Flaherty v. Cunard S. S 
Co, 183 NE. 712, 281 Mass. 447. 

58 C.J. p 569 note 48 [b] (2)-<6). 

37. U S —Oceanic Steam Nav. Co. v 
Corcoran, C.CAN.Y., 9 F.2d 724, 57 
ALR 163. 

38. N.Y.—Murray v. Cunard SS. Co, 
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139 NE 226, 235 N.Y. 162, 165, 26 
A.L R 1371. 

58CXp 569 note 48 [a], 

39. U S —Blackwell v Alaska S. S 
Co, DC.Wash., 1 F 2d 334. 

Cal.—Hubbard v Matson Nav Co., 
93 P 2d 846, 34 Cal App 2d 475, 
certiorari denied 60 S.Ct. 975, 310 
US 628, 84 L.Ed. 1399 

40. Cal —Hubbard v. Matson Nav 
Co , supra. 

41. Cal —Hubbard v. Matson Nav 
Co, supra. 

42. Cal —Hubbard v. Matson Nav 
Co, supra 

43. Cal —Hubbard v. Matson Nav 
Co, supra. 

44. Cal —Hubbard v. Matson Nav. 
Co, supra. 

45. U S —Moore v. American Scan- 
tic Line, DCN.Y., 30 F.Supp. 843, 
affirmed, C.C A , 121 F 2d 767. 

46. U S —Moore v. American Scan- 
tic Line, supra. 

47. US —Moore v. American Scantic 
Line, supra. 

48. U S —Moore v. American Scantic 
Line, supra. 

49. U.S —Moore v. American Scantic 
Line, C.C.A.NY., 121 F,2d 767. 

50. U.S —Witte v. N. V Neder- 
landsch Amenkaansche Stoomvaart 
Maatschappiai, D.C.N.J., 96 F.Supp 
485. 
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juries sustained by a passenger, 51 and has been 
held applicable to interstate voyages between do¬ 
mestic ports, 52 but such a provision, being pro¬ 
spective, does not apply to contracts entered into 
prior to its passage. 53 Furthermore, as such legisla¬ 
tion supersedes state legislation on the subject, a 
limitation of the character under consideration in 
a contract of carriage which is in conformity with 
the statue is valid and enforceable, notwithstanding 
any state legislation to the contrary. 54 

Requisites and sufficiency of notice . There must 
be a substantial compliance with the provisions of 
the contract of carriage requiring notice within a 
specified time, 55 although technical and complete 
compliance is not always required. 56 Where a writ¬ 
ten notice is required, it has been held that such 
notice must be one showing that it is intended to 
fix rights. 57 Where the contract of carriage pro¬ 
vides for giving written notice of claim within a 
specified time, it has been held that the institution 
of an action for the injuries within the time stipu¬ 
lated is a sufficient compliance 58 It has also been 
held that the fact that agents of the carrier have 


knowledge of the injury does not of itself excuse 
the failure of the passenger to comply with the pro¬ 
visions as to notice, 59 and an injured passenger is 
not excused from giving notice of his claim by 
reason of the fact that his injuries 'become aggra¬ 
vated after debarkation so as to increase the amount 
of his claim. 60 

On the other hand, it has been held that although 
the time allowed by the ticket for the giving of no¬ 
tices of claims is unreasonable and too short, this 
does not excuse the passenger from giving any no¬ 
tice at all. 61 In such a case the only right the 
passenger can claim is that the time limit be ex¬ 
panded to sustain the validity of a notice actually 
given within a reasonable time. 62 Therefore, if, in 
such a case, no notice at all has been given, no ac¬ 
tion can be maintained. 63 

Waiver. Stipulations as to notice are subject to 
defeat by waiver. 64 In general, agents authorized to 
receive claims or notices for damages have power to 
waive compliance with provisions of the contract of 
carnage requiring filing of claims or notices within 
a specified time, 66 but where the contract of carriage 


51. U.S —Burstem v. U. S„ C.C A N 
Y„ 134 F 2d 89 

Husband's claim for loss of serv¬ 
ices and medical expenses incurred 
because of injuries sustained by wife 
was a claim for “bodily injury" with¬ 
in statute forbidding- shipowner to 
require a shorter time than six 
months for notice of claims for loss 
of life or bodily injury.—-Burstem 
v. XJ. S, supra. 

52. XT S —Scheibel v Agwilmes, Inc , 
C.CAN.T, 156 F.2d 636—Burstem 
v. U. S. Lines Co., C.C.AN.Y, 134 
F 2d 89. 

53. Cal —Hubbard v. Matson Nav 
Co , 93 P.2d 846, 34 Cal App 2d 475, 
certiorari denied 60 S Ct. 975, 310 
US 628, 84 L.Ed. 1399 

54. U.S —Scheibel v. Agwilmes, Inc., 
CCAN.Y., 156 F 2d 636 

Preemption of field 

Federal statute pertaining to time 
limitations that may be imposed by 
shipowners on giving notice of, or 
filing claims for, loss of life or bodi¬ 
ly injury was a declaration of con¬ 
gressional policy as lawful contrac¬ 
tual time limitations which preempts 
the field and which in the interest of 
uniformity should be construed to 
exclude state statutes of limitation 
—Scheibel v Agwilmes, Inc, supra 

55. U.S —Sutton v. Pacific SS. Co , 
DjC.Wash, 3 F 2d 72, affirmed, C C 
A., 7 F 2d 579, certiorari denied 46 
SCt. 202, 269 U.S. 586, 70 L Ed 

1 425 

58 C.J. -p 569 note 49 [a] (2). 


Receipt of notice 

Provision of contract of transpor¬ 
tation requiring written notice of 
any claim against steamship for in¬ 
juries received by passenger to be 
“lodged with carrier" at certain ad¬ 
dress required receipt of such notice 
—The Kungsholm, C C A.N.Y., 86 F 
2d 703 

Notice held insufficient 

(1) Passenger’s letter not to hold 
accommodations for passenger on re¬ 
turn voyage because steamer vibrat¬ 
ed and because passenger had been 
injured was insufficient as a notice 
that passenger sending it intended to 
make a claim against the carrier for 
personal injuries.—Baron v Compag- 
me Generale Transatlantique, C.C.A 
NY., 108 F 2d 21. 

(2) Notice to physician of passen¬ 
ger’s injury given by passenger for 
purpose of obtaining treatment for 
the injury, and not for purpose of 
making claim against steamship com¬ 
pany for damages resulting from the 
injury, was not sufficient compliance 
with statute requiring such notice 
even if the physician was agent of 
the steamship company authorized 
to receive notice of claims —Brady v 
Farley, DCN.Y, 27 F.Supp 840. 

56. U S.—Sutton v Pacific SS. Co, 
D C.Wash, 3 F 3d 72, affirmed, C C 
A., 7 F 2d 579, certiorari denied 46 
S.Ct. 202, 269 US. 586, 70 L Ed 
425. 

58 C J p 569 note 49 [a] (2). 

57. Mass—O’Flaherty v. Cunard S 
S. Co, 183 N.E 712, 281 Mass. 447. 
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Passenger’s letter to steamship 
owner referring to accident was held 
not written notice of claim required 
by contract of carriage—O’Flaherty 
v Cunard S S Co, supra 

58. N. Y —Hague v Cunard S S. Co , 
249 NYS 622, 140 Misc. 419. 

59. Mass—O’Flaherty v Cunard S 
S. Co, 183 NE. 712, 281 Mass. 447 

60. N.Y —Murray v. Cunard SS. Co., 
139 NE 226, 235 N.Y. 162, 26 A.L 
R. 1371. 

58 C J. p 570 note 52 

61. US—The Finland, D.CNY, 35 
F.2d 47 

58 C J. p 570 note 53. 

62. US—Hessler v. North German 
Lloyd, C.C A N.Y , 55 F.2d 927. 

58 C J. p 570 note 54 

63. US.—The Finland, D.C.N.Y, 35 
F 2d 47 

58 C J. p 570 note 55 

64. Cal.—Hubbard v. Matson Nav 
Co, 93 P.2d 846, 34 Cal.App 2d 475, 
certiorari denied 60 S Ct 975, 310 
U.S 628, 84 LEd. 1399. 

Oral waiver 

Where steamship company’s claim 
agent, when asked whether it was 
necessary to file any form of claim 
and if they had any forms, or not, 
answered “No,” the “No" could rea¬ 
sonably apply to both parts of the 
question, resulting m oral waiver 
of provision requiring filing of claim 
for injuries within thirty days — 
Hubbard v. Matson Nav. Co , supra 

65. Cal —Hubbard v. Matson Nav. 
Co., supra. 
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provides that no agent or employee of the carrier 
has power to waive such provision, an agent or 
employee has no authority to waive the provision. 66 

c. Contractual Limitation of Time to Sue 

!n the absence of constitutional or statutory pro¬ 
hibition, it is usually held or recognized that a carrier 
by water and a passenger have a legal right to limit the 
time within which to sue, and such a limitation will be 
enforced where the contract period is reasonable. 

In the absence of constitutional or statutory pro¬ 
hibition, it is usually held or recognized that a 
carrier by water and a passenger have a legal right 
to limit the time within which to sue, 67 and, where 
the contract period is reasonable, it will be en¬ 
forced. 68 Stipulations of this character are not 
opposed to public policy, 69 and do not operate as 
a limitation of the liability of the carrier, 70 as they 
do not purport, either wholly or partially, to ex¬ 
onerate the carrier from liability, 71 but simply regu¬ 
late the manner and time of bringing suit 72 No 
independent consideration is necessary to support 
such a stipulation, 73 since, as long as it is reason¬ 
able, it is supported by the consideration supporting 
the contract of carriage 74 

The right to agree on a limitation of time to sue 


has been given legislative recognition by the pro¬ 
visions of the federal statute, 46 U.S.CA. § 183b, 
which prescribe a minimum period of limitation 
for the bringing of a suit for claims for death 
or bodily injury which may be inserted in the con¬ 
tract of carriage, 75 and where the contractual lim¬ 
itation is in conformity with this statute, failure to 
bring the action within the time fixed by the con¬ 
tractual provision bars relief. 76 The statute has 
been construed as applying to claims for damages 
legally recoverable by reason of bodily injuries sus¬ 
tained by a passenger, 77 and has been held applica¬ 
ble to interstate voyages between domestic ports, 78 
but such provision, being prospective, does not ap¬ 
ply to contracts entered into prior to its passage 79 
It has been held that a valid limitation m a contract 
of carriage requiring suit to be brought within a 
designated time m conformity with the statute is 
not affected by another limitation in the contract 
which is void because it is a violation of statutory 
provisions. 80 Furthermore, as such legislation su¬ 
persedes state legislation on the subject, a limitation 
of the character under consideration m a contract of 
carriage which is in conformity with the statute is 
valid and enforceable, notwithstanding any state 
legislation to the contrary 81 However, the statute 


66. U S —Baron v Compagme Gen¬ 
eral e Transatlantique, C.C.A N.Y, 
108 F.2d 21 

67. U.S —Silverman v Bermuda & 
West Indies S S Co., DC.NY, 
12 FSupp 164 

Cal.—Hubbard v. Matson Nav. Co., 93 
P 2d 846, 34 Cal App 2d 475, certio¬ 
rari denied 60 SCt 975, 310 TJ.S 
628. 84 LEcL 1399. 

What law governs 

The validity of clauses limiting the 
time for bringing suit for injuries 
iecei\ed by a passenger, which are 
properly of admiralty jurisdiction, 
is to be determined by admiralty law 
as announced by the courts of the 
United States or as modified by stat¬ 
ute—Hubbard v Matson Nav, Co., 
supra. 

68. U.S.—Silverman v. Bermuda & 
West Indies S. S Co, DCNY., 
12 F Supp 164—Lee v. Swedish 
American Line, DC N.Y, 6 F.Supp. 
342 

Cal —Hubbard v. Matson Nav Co , 
93 P 2d 846, 34 Cal.App 2d 475, 
certiorari denied 60 SCt. 975, 310 
U.S. 628, 84 LEd. 1399 

69. Cal.—Hubbard v. Matson Nav. 
Co, supra. 

Extension 

Even it provision In passenger 
ticket -contract that action for inju¬ 
ries sustained while aboard steam¬ 
ship must be brought within one 
year from date of injury could be ex¬ 
tended so that such period would be¬ 


gin to run on return of passenger 
from abroad, where passenger did 
not bring action until almost twen¬ 
ty-five months after injury occurred 
and almost twenty months after re¬ 
turn from abroad, it would be un¬ 
reasonable to extend such provision 
for that period—Horvath v. Cunard 
S. S. Co, DCNY, 103 FSupp 356. 
Statutory suspension of limitation, 
Where an action by wife to recov¬ 
er for personal injuries and by hus¬ 
band for loss of services was brought 
against steamship company in fed¬ 
eral court and action was dismissed 
for want of jurisdiction, complaint m 
action which was subsequently 
brought in state court was not sub¬ 
ject to dismissal because action was 
not commenced within time limited 
by contract of passage, in view of 
statute permitting commencement of 
a new action after expiration of time 
limit for bringing action, where a 
former action was terminated be¬ 
cause plaintiffs had mistaken their 
forum —Gustafson v. A-B Svenska 
Amenka Linien, 14 N.Y.S 2d 905, 258 
App Div. 734. 

70. Cal —Hubbard v. Matson Nav 
Co, 93 F.2d 846, 34 Cal App 2d 475, 
certiorari denied 60 SCt. 975, 310 
U.S 628, 84 LEd. 1399 

71m Cal —Hubbard v. Matson Nav 
Co, supra. 

72. Cal.—Hubbard v. Matson Nav 
Co., supra. 


73. Cal —Hubbard v. Matson Nav 
Co., supra. 

74. Cal —Hubbard v. Matson Nav 
Co, supra 

75. U S.—Foster v. Cunard White 
Star, CCANY, 121 F.2d 12—Hor¬ 
vath v Cunard Steamship Co , D.C 
NY., 103 FSupp. 356—Witte v. 
N V. Nederlandsch Amerikaansche 
Stoomvaart Maarschappiai, DCN 
J, 96 F.Supp 485. 

76. U.S —'Foster v. Cunard White 
Star, CCANY, 121 F 2d 12—Hor¬ 
vath v Cunard Steamship Co, DjC 
NY., 103 FSupp. 356—Rogers v 
Furness, Withy & Co, D.C N.Y., 
103 F.Supp. 314—Witte v. N. V 
Nederlandsch Amerikaansche 
■StoomvaaH Maatschappiaj, V C.N. 
J, 96 F.Supp. 485 

77. US.—Burstein v. U. S., CC.A. 
N Y , 134 F 2d 89. 

78. U.S—Scheibel v Agwilines, Inc, 
CC.A.NY., 156 F 2d 636—Burstem 
v U. S, CCA N.Y, 134 F.2d 89. 

79. Cal —Hubbard v. Matson Nav. 
Co., 93 P 2d 846, 34 Cal.App.2d 475, 
certiorari denied 60 S.Ct. 975, 310 
U.S. 628, 84 LEd. 1399. 

80. U S.—Foster v, Cunard White 
Star, CCA.NY,' 121 F.2d 12. 

81. U.S—Scheibel v. Agwilines, Inc^ 
C.CANY., 156 F 2d 636. 

Preemption of field > 

Federal statute pertaining to 'time 

limitations that may be imposed' by 

shipowners for institution of suits 
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prescribing a minimum period for the institution 
of suit which may be incorporated in the contract of 
carriage does not operate as a statute of limita¬ 
tions, 82 and prohibit a court from entertaining an 
action on a foreign tort unless it is commenced 
within the statutory prescribed period. 83 In other 
words, the statute does not declare a public policy 
against allowing a suit to be filed after the expira¬ 
tion of the prescribed statutory period, if, by the 
law of the foreign country within whose territory 
the tort occurred and in which the ticket was is¬ 
sued, the passenger is not contractually bound by the 
provision requiring suit to be brought within the 
prescribed statutory period. 84 

Since the provisions which appear in the contract 
of carriage are binding on the passenger regardless 
of whether or not they are read, as discussed supra 
§ 182, the lack of knowledge of a provision in the 
contract of carriage requiring the maintenance of 
suit within a specified time does not excuse the pas¬ 
senger from complying with it. 85 Whether the pas¬ 
senger is so physically incapacitated as to excuse him 
from complying with the provision depends on the 
circumstances of the particular case. 86 

Waiver and estoppel. Stipulations limiting the 
time m which suit may be brought are subject to 
defeat by waiver 87 * or estoppel. 88 A waiver, in 
order to be effective, must be made 'by the carrier 


or its duly authorized agent. 89 

§ 196. Passengers* Baggage or Effects 

a. In general 

b. Liability for passenger’s baggage or 

effects 

a. In Greneral 

It is impliedly a part of the contract of carriage be¬ 
tween a common carrier by water and a passenger that 
the former will carry for the latter his personal baggage, 
under reasonable limitations as to weight and value, 
without additional charge, and the carrier has a Hen 
on the baggage for the charge of the transportation of 
the passenger and baggage. 

It is impliedly a part of the contract between a 
common carrier by water and a passenger that the 
former will carry for the latter his personal bag¬ 
gage, under reasonable limitations as to weight and 
value, without additional charge, as the price paid 
for the ticket or transportation embraces compen¬ 
sation for the carriage of the baggage, and no spe¬ 
cial consideration need be paid. 90 In the absence 
of any valid and controlling law or regulation to 
the contrary, a carrier by water may make an extra 
charge for the value of baggage beyond a certain 
limit, for weight beyond a reasonable limit, or for 
the carriage of property not ordinarily regarded as 
baggage. 91 Such a transaction may be treated as 
a separate contract, 92 but the mere fact that over- 


on claims for loss of life or bodily 
injury is a declaration of congres¬ 
sional policy as lawful contractual 
time limitations which preempts the 
field and which m the interest of uni¬ 
formity should he construed to ex¬ 
clude state statutes of limitations — 
Scheibel v. Agwilines, Inc, supra. 

82. U.S.—Jansson v Swedish Ameri¬ 
can Lane, C A.Mass , 185 F 2d 212. 

83. U S.—Jansson v. Swedish Ameri¬ 
can Line, supra.* 

84. U.S —Jansson v. Swedish Ameri¬ 
can Line, supra. 

85. U.S—Rogers v Furness, Withy 
& Co, D.C NY., 103 FSupp 314. 

86. Physical incapacity not shown 
Where steamship passenger alleg¬ 
edly injured aboard ship was hospi¬ 
talized and confined to bed for only a 
few days because of accident, and 
other treatments were received at 
doctors* offices, passenger was not so 
physically incapacitated as to excuse 
him from terms and conditions of 
passenger ticket contract requiring 
that actions for injuries be brought 
within one year from date of injury. 

*—Horvath v. Cunard S S Co, DCN. 
Y, 103 FSupp 350L; T 

87. Acts held not waiver 

(1) Axl offer ,of (settlement* after 
contractual limitation period* has 
elapsed is ineffective as a waiver of 


limitation—Scheibel v. Agwilmes, 
Inc., C.C.ANI, 156 F.2d 636. 

(2) A provision, in steamship com¬ 
pany's contract of passage, that suit 
for injuries must be brought within 
ninety days, was not waived by let¬ 
ter from company’s claim agent, 
written long after the ninety days 
had expired, stating that investiga¬ 
tion had disclosed contributory neg¬ 
ligence and denying liability—Hub¬ 
bard v. Matson Nav. Co , 93 p 2d 846, 
34 Cal.App 2d 475, certiorari denied 
60 S.Ct. 975, 310 US 628, 84 L Ed 
1399. 

88. U S —Scheibel v. Agwilmes, Inc., 
CCA N.Y., 156 F.2d 636. 

Estoppel held not shown 
U S —Scheibel v. Agwilmes, Inc , su¬ 
pra. 

89. Claim agent of vessel had no 
authority to waive limitation period 
as set forth m passenger’s ticket in 
light of ticket provision against wai¬ 
ver unless in writing signed by pas¬ 
senger traffic manager—Scheibel v 
Agwilmes, Inc, supra 

90. U S —The Elvira Harbeck, C.C 
NY., 8 F.Cas.No 4,424, 2 Blatchf 
336. 

N.Y —Van Hpm,v. Kermit, 4 E.D. 
Smith 45^. f , 

£>uties o,f carrier as to baggage gen¬ 
erally see Carriers §§ §62^864. 1 


91. U.S.—Isthmian S. S Co v Mc- 
Elligott, CAGa, 177 F.2d 591— 
Taylor v. Isthmian S. S. Co., D.C 
Ga, 85 F.Supp. 384 

N Y —Kopetzky v. Cunard S. S. Co , 
227 NY.S 539, 131 Misc. 599—Glo- 
vinsky v Cunard S S. Co., 26 N.Y 
S 751, 6 Misc. 388 

Extra baggage and special contracts 
by carrier generally see Carriers 
§ 865. 

92. U S —Isthmian S. S. Co v. Mc- 
Elligott, C A.Ga., 177 F.2d 591— 
Taylor v. Isthmian S. S. Co, D.C 
Ga, 85 FSupp 384—La Bourgogne, 
144 F 781, 75 CC.A 647, affirmed 
28 S.Ct. 664, 210 U.S 95, 52 LBd 
973 

NY.—Wassenberg v. Cunard S S 
Co, 28 N.Y.S 520, 8 Misc. 78—Glo- 
vinsky v Cunard S. S. Co,, 26 N.Y. 
S 751, 6 Misc 388 

Receipt for payment of extra com¬ 
pensation for carriage of personal 
property of steamship passenger not 
intended for personal use on voyage 
and stored in magazine hatch con¬ 
stituted a sufficient “arrangement in 
writing” required by and contemplat¬ 
ed under section of ticket contract 
providing for transportation of prop¬ 
erty under separate arrangement — 
Taylor v. Isthmian S. S. Co., D C Ga, 
,85 F.Supp. 384. 
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weight charges are paid does not convert the hag- 
gage into freight. 93 

Baggage checks . The usual baggage check de¬ 
livered to a passenger on receiving his baggage in 
no sense embodies the contract of carriage between 
the passenger and the common carrier by water, 
but is a receipt merely, intended to afford evidence 
of ownership and for identifying the baggage. 94 

Lien on baggage , A common carrier by water has 
a lien on the baggage of a passenger for the entire 
charge of transportation of the passenger and bag¬ 
gage, and it is immaterial whether the baggage has 
been checked, if it is still in the possession of the 
carrier when it seeks to enforce its lien, 95 unless the 
carrier is estopped to assert the lien. 96 

b. Liability for Passenger’s Baggage or Effects 

(1) In general 

(2) Property to which liability extends 

(3) Baggage m passenger’s custody or 

stateroom 

(4) Passenger not accompanying bag¬ 

gage 

(5) Theft or conversion 

(6) Contributory negligence 

(7) Commencement, continuance, and 

termination of liability 


(1) In General 

In the absence of statutory or contractual exemp¬ 
tion or modification, the liability of a vessel or owner 
for the baggage of a passenger is that of an insurer if 
the baggage is lost, stolen, or injured, unless the proxi¬ 
mate cause of the injury is an act of God or a peril of 
the sea. 

In the absence of a statutory or contractual ex¬ 
emption or modification, 97 the liability of a vessel 
or owner for the baggage of a passenger is the same 
as that for merchandise or goods being carried for 
hire; hence, if baggage is lost, injured, or stolen, the 
liability is that of an insurer, 98 unless the proximate 
cause of the injury is an act of God or a peril of the 
sea, 99 or the negligence of the passenger himself, 
considered infra subdivision b (6) of this section 

What law governs. The liability of the owner of 
the vessel for a passenger’s baggage is generally 
governed by the law of the place where the contract 
of transportation was made. 1 

(2) Property to Which Liability Extends 

A vessel's responsibility as an insurer extends only to 
such articles or property as properly come within the 
meaning of the term “baggage." 

A vessel’s responsibility as an insurer extends on¬ 
ly to such articles or property as properly come 
within the meaning of the term "baggage.” 2 As a 


Special contract of affreightment 

(1) Where passenger had not pur¬ 
chased railroad ticket when making 
special contract with ocean carrier 
for carrying trunk from New York to 
Paris, contract was held not strictis- 
sum juris for carriage of “baggage,” 
and was special contract of affreight¬ 
ment.—-Wiener v. Compagme Gener¬ 
als Transatlantic^, C.C.AN.Y., 61 F 
2d 893 

(2) Such a contract is not alter¬ 
ation of terms of ocean ticket forbid¬ 
den by ticket—-Wiener v. Compagme 
Generale Transatlantique, supra. 

93. Ill.—Hamburg-American Packet 
Co. v Gattman, 20 NE 662, 127 
Ill. 698. 

94. U.S —Wiener v. Compagme Gen¬ 
erale Transatlantique, CCANT, 
61 F 2d 893 

Checks and receipts generally see 
Carriers § 866. 

95. N.Y—Moskowitz v Internation¬ 
al Nav Co, 84 NTS 297 

96. NY.—Moskowitz v. Internation¬ 
al Nav Co, supra 

97. N Y —Chamberlain v. Western 
Transp Co., 44 N Y 305, 4 Am.R 
681. 

Contractual limitation of, or exemp¬ 
tion from, liability see infra § 197 
Harter Act or Carriage Of Goods 
By Sea Act does not exempt an own¬ 
er pr vessel that has complied with 


the act from liability for injuries to, 
or loss of, passengers’ baggage which 
has not been shipped as freight — 
The Havana, D C N Y , 45 F Supp. 244 
—58 C J p 562 note 40 [a] 

98. U S —McElligott v. Isthmian S 
S. Co., D.C Ga, 85 F Supp. 686, af¬ 
firmed, C.A , 177 F 2d 591. 

Ill —Bass v. Chicago, Duluth & Geor¬ 
gian Bay Transit Co., 89 N.E 2d 
430, 339 Ill.App. 246. 

N Y.—-Wheeler v. Oceanic Steam 
Navigation Co , 26 N.E 248, 125 N. 
Y 144, 21 Am SR.. 729—Haskins v 
Canadian Pac S. S. Co, 270 NYS. 
147, 240 App Div. 377—Scire v 

American Export Lines, 93 N Y.S 2d 
457, 197 Misc 422. 

58 C J p 562 note 43. 

Duties and liabilities of carriers in 
general with respect to baggage 
see Carriers § 867 et seq 
Liability of baggage as to general 
average contribution see infra § 
229 

Liability of carrier for loss of, or 
injury to, cargo in general see su¬ 
pra § 125 

Loss of, or injury to, passengers' 
baggage as general average loss 
see infra § 228. 

99. U S —The Empress of France, 
DC N.Y, 49 F 2d 291—Moses v 
Compagme Generale Transatlan- 
tique, DC N.Y, 16 F Supp 197 

N Y.—-Wheeler v Oceanic Steam Nav¬ 
igation Co, 26 N.E. 248, 125 N.Y. 
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155, 21 Am.SR. 729—Haskins v 
Canadian Pac S S Co., 270 N.Y.S 
147, 240 AppDiv. 377—Scire v 

American Export Lines, 93 N.Y.S 
2d 457, 197 Misc. 422. 

58 C J". p 562 note 44. 

Act of God 

(1) Act of God is some inevitable 
accident which cannot be prevented 
by human care, or foresight, but re¬ 
sults from natural causes, such as 
lighting, tempests, floods, and in¬ 
undations—The Empress of France, 
D.C.N.Y, 49 F.2d 291. 

(2) Steamship company was not 
liable for salt water damage to pas¬ 
senger's trunk resulting from flood¬ 
ing of trunk room caused by unex¬ 
pected and extraordinary wave.—The 
Empress of France, supra. 

1. La—Malpica v McKnown, 1 La 
248, 20 AmD. 279. 

Mass —Fonseca v. Cunard S. S Co , 
27 NE. 66 5, 153 Mass. 553, 25 Am. 
SR 660, 12 L.R.A. 340. 

Law governing* 

Validity of contractual stipulations 
see supra § 182. 

Vessel owner’s liability for person¬ 
al injuries see supra § 192. 

2. US.—The Virginia, DCMd, 266 
F 437. 

58 C Jl p 563 note 46. 

What constitutes baggage in general 
see Carriers §§ 855-861, 
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general proposition this is regarded as including 
whatever articles a passenger usually takes with him 
for his own personal use, comfort, and convenience, 
according to the habits or w r ants of the particular 
class to which he belongs, either with respect to his 
immediate necessities or to the ultimate purpose of 
his journey. 3 

Proper “baggage” may include wearing apparel 
such as is necessary for the reasonable use of the 
passenger according to his circumstances and con¬ 
dition m life, 4 or even cloth m a reasonable amount 
which has been procured for making wearing ap¬ 
parel, 5 but it is not confined to such articles, 6 al¬ 
though an early case does contain a suggestion to 
this effect. 7 Under various circumstances “bag¬ 
gage” has been held to include jewelry and similar 
articles; 8 guns of a sportsman; 9 manuscripts of a 
professor or student, 10 price books of a travel¬ 
ing salesman; 11 extra lens for the camera of a 
newspaper photographer, 12 the necessary instru¬ 
ments of a traveling dentist; 13 and even the bed¬ 
ding 14 or household furnishings 15 of a steerage or 
immigrant passenger. Ordinarily it seems that 
valuable securities are not among the things which 
a passenger can reasonably be expected to carry on 
his journey; 16 but a vessel has been held respon¬ 
sible for the loss of liberty bonds where their rate 
of return is so low that the passenger cannot afford 
to keep them in a safety box and almost of necessity 
must carry them with him. 17 


A passenger is entitled to carry as a part of his 
baggage, and to hold the carrier responsible for, 
such an amount of money as is reasonably necessary 
to defray his expenses for the entire journey; 18 
but for sums in excess of this, 19 or money carried 
merely for transportation or business purposes, 20 no 
responsibility is ordinarily assumed. Should the 
owner or master of the vessel gratuitously accept 
on deposit, and undertake to care for, money which 
a passenger is not entitled to carry as baggage, it 
seems that the owner thereby becomes responsible 
as a gratuitous bailee , 21 but a passenger cannot im¬ 
pose such responsibility on the owner by depositing 
the money with a clerk or other employee on the 
vessel, unless it is shown that the deposit was made 
in accordance with a well-known usage, or some au¬ 
thority given by the owner. 22 

Presents or property of others . The vessel own¬ 
er’s responsibility as an insurer ordinarily does not 
extend to articles intended as presents, 23 or prop¬ 
erty being carried by a passenger for the con¬ 
venience of another person; 24 but the owner is 
responsible to a father for property which he is 
carrying in his trunk for a daughter who is travel¬ 
ing with him. 25 

Liability for, and effect of, concealment of im¬ 
proper baggage . Although the vessel owner may 
become responsible for property which a passenger 
cannot properly carry as baggage by reason of the 
making of an extra charge for its carnage, 26 or ac- 


3. US.—Van Bergh v Cunard S. S 
Co, D.CN.Y., 40 F.2d 545. 

58 C J. p 563 not© 47. 

4. U.S.—Van Bergh v. Cunard S. S 
Co, supra. 

58 C.J. p 563 note 48. 

5. NY —Duffy v. Thompson, 4 ED 
Smith 178 

58 C.J. p 563 note 49. 

6. U.S.—Levensohn v. Cunard SS. 
Co , 162 Ill.App 421. 

7. US—The Ionic, CC.N.Y, 13 F. 
CasNo.7,059, 5 Blatchf 538. 

8. U.S.—'Walsh v. The H M. Wright, 
DC La, 29 FCas No 17,115, Newb 
Adm 494 

58 C.J. p 563 note 52. 

9. N Y.—Van Horn v. Hermit, 4 E D 
Smith 453. 

10. US—Wood v. Cunard SS. Co, 
NY., 192 F. 293, 112 C.C.A. 551, 
41 L.R A ,N S , 371. 

11. Wis.—'Gleason v. Goodrich 
Transp. Co., 32 Wis. 85, 14 Am R 
716. 

-12. U S.—The Virginia, D.C.Md, 266 
F. 437. 


13. Fla—Brock v. Gale, 14 Fla 523, 
14 AmR. 356. 

14. N.Y —Hirschsohn v Hamburg 
American Packet Co., 34 NY Super 
521. 

15. Ill.—Levensohn v. Cunard SS 
Co, 162 Ill App. 421. 

10 C J p 1193 note 48. 

16. US—The Virginia, DCMd, 266 
F 437. 

17. U S —The Virginia, supra. 

18. U S —Walsh v. The H M 
Wright, D C La , 29 F Cas No.17,115, 
Newb Adm. 494. 

58 C.J p 563 note 62 

19. US—The Virginia, DCMd, 266 
F 437. 

Ind—Doyle v. Kiser, 6 Ind 242. 

58 C J p 563 note 63 

20. La—Wilcox v. The Philadelphia, 

9 La. 80, 29 Am.D. 436. , 

Mo—Whitmore v. The Caroline, 20 
Mo. 513. 

21. Tenn—Jenkins v. Motlow, 1 
Sneed 248, 60 Am D. 154. 

58 C.J. p 563 note 65. 

22. La—Wilcox v. The Philadelphia, 
9 La 80, 29 Am D. 436. 
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Mo—Whitmore v. The Caroline, 20 
Mo 513. 

23. U.S—The Ionic, CCN.Y., 13 F 
Cas No 7,059, 5 Blatchf, 538. 

58 C.J. p 564 note 67. 

24. Mass —Dunlap v. International 
Steamboat Co, 98 Mass. 371 

58 C J. p 564 note 68. 

25. Md.—Baltimore Steam Packet 
Co. v. Smith, 23 Md 402, 87 Am.D. 
575 

26. Ill —-Hamburg-American Packet 
Co. v. Gattman, 20 NE. 662, 127 
Ill. 598 

NY.—Glovinsky v. Cunard SS. Co, 
26 NYS. 751, 6 Misc 388. 

Gontents in nature of baggage 

In passenger’s action for loss of 
trunk between Havre and Pans 
against ocean carrier specially con¬ 
tracting to carry trunk from New 
York to Pans, defendant’s liability 
was that of common carrier as far 
as trunk contents were m nature 
of baggage, and that of bailee as to 
different contents, unless defendant 
kaew contents might he of different 
nature—Wiener v. Compagnie Gen¬ 
erate TransatlantiqLue, C.C.A N.Y., 61 
F.2d 893. 
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cepting it as baggage with knowledge of its na¬ 
ture, 27 if, without the knowledge of the vessel or 
its employees, a passenger conceals with his proper 
baggage property which cannot be classified as 
such, it seems that for the latter property no re¬ 
sponsibility whatsoever is assumed, not even for 
gross negligence. 28 Such a concealment, however, 
does not relieve the vessel from responsibility for 
that which is properly baggage and for a loss of 
this the passenger may still recover, 29 but, where a 
passenger who has money m his trunk, on being 
questioned about its contents, replies that it con¬ 
tains only clothing, the vessel is not liable for the 
loss of the trunk. 30 

(3) Baggage in Passenger’s Custody or 
Stateroom 

As a general rule the vessel is not liable for injuries 
to, or losses of, articles or baggage which the passenger 
retains in his exclusive control and possession, unless 
there has been negligence on the part of the vessel or its 
employees. 

As a general rule the vessel is not liable for in¬ 
juries to, or losses of, articles or baggage which the 
passenger retains in his exclusive control and pos¬ 
session, unless there has been negligence on the part 
of the vessel or its employees. 31 In a majority of 
jurisdictions this rule appears to have been extended 
to hand luggage which the passenger takes with him 
to his stateroom, and articles which he ordinarily 
wears about the person but on the particular occa¬ 
sion has deposited in the stateroom. 32 Negligence 
in failing to provide adequate locks or a sufficient 
watch for passengers in their staterooms will make 
the vessel owner liable for property stolen there¬ 
from; 33 and the owner is liable if baggage which 
a passenger is entitled to take to his cabin is injured 
by reason of its being wrongfully excluded there¬ 
from; 34 but, m the absence of negligence there 
is, under the majority rule, no liability. 35 


Nezv York rule. In New York, when there is no 
regulation of which the passenger has notice re¬ 
quiring him to place his baggage elsewhere, the ves¬ 
sel owner is regarded as coming under a liability 
similar to that of an innkeeper for the personal 
baggage or articles of apparel that a passenger 
leaves m his stateroom, and he is responsible for 
loss or injury of such property unless caused by act 
of God or negligence of the passenger. 36 However, 
this liability does not arise until the baggage has ac¬ 
tually been placed m the stateroom, 37 and, if bag¬ 
gage is lost when beside the passenger while he is 
waiting on deck to get a stateroom assigned him, 
the general rule as to liability for baggage in the 
custody of the passgener applies. 38 

Regulations forbidding baggage in stateroom. 
There are statements to the effect that a regulation 
forbidding a passenger, who has paid for a state¬ 
room, from taking his baggage with him into it, ex¬ 
cept at his own risk, is unreasonable arid invalid, 
as far as light baggage containing only articles 
needed for present use m travel is concerned; 39 
and a duly posted notice in the stateroom that valu¬ 
ables be deposited with the purser does not deprive 
the passenger of his right to keep jewelry, or other 
articles of personal convenience that are constantly 
worn, in the stateroom. 40 

(4) Passenger Not Accompanying Baggage 

Where, through the fault of the passenger, the bag¬ 
gage is not transported on the same vessel on which 
the passenger travels, but is placed on another vessel 
as freight for which the carrier is entitled to compensa¬ 
tion, the vessel has been held liable as an insurer, but, 
where the baggage is forwarded at a later date without 
charge, it has been held that the vessel's liability is that 
of a gratuitous bailee only. 

Where a passenger takes passage on one vessel, 
but his baggage does not reach him at the port 
of departure m time to go on that vessel, and as a 


27. N Y —Glo vinsky v. Cunard SS 
Co, 26 NTS 751, 6 Misc 3S8 

28. Mass —Dunlap v. International 
Steamboat Co, 98 Mass 371. 

58 CJ. p'564 note 72. 

29. R.I.—Haddad v. Hartford, etc, 
Transp Co, 94 A 697, 38 HI. 231 

30. US—-The Ionic, CC.N.Y, 13 F 
CasNo 7,059, 5 Blatchf 538. 

31. U S —Defrier v. The Nicaragua, 
D-C Ala., 81 F. 745 

58 C.J. p 565 note 75 

32. U.S—The R. E Lee, D.C.Miss, 
20 F.Cas No 11,690, 2 Abb. 49. 

58 C.J. p 564 note 76. 

33. US.—The Western States, N.Y, 
' 159 F 354, 86 CCA 354, certiorari 

denied 28 S Ct. 762, 210 U.S. 433, 52 
L.Ed. 1136. 

58 C.J. p 564 note 77. 


34. La.—St Amand v. Lizardi, 4 La 
243. 

35. U.S—Moses v Compagme Gen- 
erale Transatlantic^, DC.N.Y, 16 
F Supp. 197 

58 C.J. p 564 note 79. 

36. U S —Udell v. Hamburg-Ameri¬ 
can Line, 253 NTS. 209, 141 Misc. 
754, affirmed 255 N.Y.S. 1011. 

58 C J. p 564 note 80. 

Negligence of passenger as defeat¬ 
ing recovery for baggage stolen 
from stateroom see infra subdivi¬ 
sion b (6) of this section. 

Locking stateroom door 

(1) Passenger was held not negli¬ 
gent m leaving fur coat in stateroom 
closet, where, after unsuccessful at¬ 
tempt to lock stateroom door,j she 
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called steward—Udell v. Hamburg- 
Amencan Line, supra. 

(2) Passenger was held not negli¬ 
gent in closing door and going for 
key where one was not furnished 
so as to preclude recovery for theft 
of bag with money.—-Lincoln v. New 
York & Cuba Mail S. S Co, 62 N.Y.S. 
1085, 30 Misc, 752. 

37. • N.Y.—Hessler v. Detroit, etc., 
Nav. Co., 170 NY.S 513, 1Q3 Misc. 
551. 

38. N.Y —Hessler v, Detroit, etc., 
Nav. Co., supra. * 

39. NY—Macklin v. New Jersey 
Steamboat Co., 7 AbtfPr ;N S., 429. 

1 T 

40. U,S.—The Munargo, D.C.N.Y., $3 

F.2d 329. ' J 
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consequence he sails without it, it being 1 put on an¬ 
other vessel which gives a receipt or bill of lading 
for it, the situation becomes one of ordinary ship¬ 
ment of freight, 41 and the vessel becomes entitled 
to compensation and a lien therefor, 42 and is liable 
as an insurer, even though the compensation has not 
yet been paid, 43 but, if the baggage is forwarded at 
a later date without charge, the contract is one of 
bailment for the benefit of the passenger as bailor, 
and the vessel's liability is that of a gratuitous 
bailee only. 44 A refusal of passage to a passenger 
terminates the contract of carriage and, if the ves¬ 
sel sails, without giving the passenger a reasonable 
opportunity to remove his luggage, the shipowner 
is liable as a trespasser for carrying the baggage 
away. 45 If the passenger is left behind due to mis¬ 
take, the master is, at least, liable for failure to 
exercise ordinary care for the safety of the pas¬ 
senger's baggage which remains on board. 46 

(5) Theft or Conversion 

The vessel owner’s liability as an insurer extends, 
for baggage in its exclusive possession, to all cases of 
theft, robbery, and embezzlement by any of the crew or 
by other persons, notwithstanding the earner may have 
exercised every vigilance to prevent loss. 

The vessel owner’s liability as an insurer extends, 
for baggage m its exclusive possession, to all cases 
of theft, robbery, and embezzlement by any of the 
crew or by other persons, notwithstanding the car¬ 
rier may have exercised every vigilance to prevent 
loss 47 In addition, the absolute undertaking of a 
vessel to protect passengers against the misconduct 
of its own servants requires not only protection of 
the passenger in his person, but also m his posses¬ 
sions, 48 and the carrier is liable if an employee 
steals property from a passenger’s stateroom, 49 or if 


out of spite one of the vessel's officers seizes a 
passenger’s personal baggage and throws it into the 
sea. 50 

(6) Contributory Negligence 

The contributory negligence of a passenger may de¬ 
feat his right to- recover for injury to, or loss of, bag¬ 
gage. 

The vessel's liability does not extend to losses of, 
or injuries to, baggage, that are proximately caused 
by the negligence of the passenger himself, 51 but 
negligence on the part of the passenger does not ex¬ 
cuse if the proximate cause is the negligence of the 
vessel or its employees. 52 Furthermore, where a 
vessel has obtained exclusive possession of a pas¬ 
senger's baggage, as where it is carried m the hold 
or a baggage room, and thereby becomes an in¬ 
surer, contributory negligence of the passenger is 
no defense and is not to be considered. 53 

(7) Commencement, Continuance, and Ter¬ 

mination of Liability 

The liability of a vessel as an insurer for the bag¬ 
gage of a passenger commences when the baggage is 
delivered to, and accepted by, the carrier. Its liability 
continues until the baggage has been delivered to the 
passenger at the port of destination on demand made 
within a reasonable time. 

The responsibility of a vessel, as an insurer for 
the baggage of a passenger, commences with the 
delivery of such baggage to, and the acceptance by, 
an agent authorized to receive baggage, 54 but not 
before. 55 If there has in fact been a delivery and 
an acceptance, the mere fact that no check or re¬ 
ceipt is issued to the passenger is unimportant, 56 
and, if baggage is accepted m advance of the time 
of sailing, but for the company's convenience is 
stored on the dock instead of being placed lm- 


•41. U S —The Elvira Harbeck, C.C. 
N.T., 8 F Cas.No.4,424, 2 Blatchf. 
336 

Inability of carrier generally as to 
passenger not accompanying bag¬ 
gage see Carriers § 870 

42. U.S—The Elvira Harbeck, su¬ 
pra. 

43. U.S.—The Elvira Harbeck, su¬ 
pra. 

44. N.C—Midgett v. Eastern Caro¬ 
lina Transp. Co., 104 S E 32, 180 
N.C. 71. 

45. Mass.—Holmes v. Doane, 3 Gray 
328. 

46. La.—Cosnier v. Golding, 6 Rob 

297. ' ■ 

■58 C3". p 565 note 90. 

■47. U.S—Smith v. North German 
Lloyd S& 'Co, DCN.Y; T42 1 F. 
1032, afflrineil 151 222, fco C<J !Ai 

57,4. 

58 C 1 T. p 565 not & )93. ' .. 


48. N.Y.—De Felice v Compagnie 
Francaise De Navigation a Vapeur, 
82 N.Y.S. 552, 83 App.Div. 73. 

49. U.S.—The Western States, N.Y„ 
159 F. 354, 86 C.C A 354, certiorari 
denied 28, S.Ct. 762, 210 U.S 433, 
52 LEd. 1136—The Minnetonka, N. 
Y, 146 F. 509, 77 C.C A 217, cer¬ 
tiorari denied 27 S.Ct. 777, 203 U. 
S 589, 51 LEd. 330 

50. N.Y —De Felice v. J Compagnie 
Francaise De Navigation k Vapeur, 
82 NYS 552, 83 App.Diy. 73. 

51. U.S,—Moses v. Compagnie - Gen¬ 
eral© Transatlantique, D.C.N.Y., 16 
F Supp. 197. 

58 C J. p 565 note 97. 

52. N Y.—Hart v North German 
njLloyd- SS. Co,, - 92 N.Y.S* ’ 338,, 46 

Misc. 426, affirmed 95 N.Y.S. 733, 
,108 AppJDiy. 279. , j , 

58 G.<J. p,.565 note) 98. 

53. UiS.—tidell v. Hamburg-Ameri¬ 


can Line, 253 NYS. 209, 141 Misc 
754, affirmed 255 N Y.S 1011—Hess- 
ler v Detroit & C. Nav Co, 170 N. 
Y S 513, 103 Misc. 551 

54. US —Federal Ins Co. v. U, S., 
CCANY., 60 F.2d 46. 

58 C J. p 565 note 99. 

Commencement, continuation, and 
terfaiination of* liability as to car¬ 
riers generally see Carriers §5 880- 
883, 

Transportation by tender 

Where voyage commenced with 
transportation of baggage by tender, 
ocean carrier’s- liability as common 
carrier also began then —Federal Ins 
Co. v. tt. 'S„ C.C.A.tf.T.', 60 F 2d 46. 

55.. U.S.—Lustig v. International 
Nav. Co., 78 NiY.& 885, 38 Misc. 

« 8 P 2 - , 

£8 C X* j* 566 npte 1. 

56. ; HI.—Haaga v. Austro-Americana 
^*ine, 173 Ill.App. 35. 
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mediately on the vessel, the liability of the carrier 
during such period of storage is that of an insurer 
and not that of a warehouseman. 57 Although it may 
be doubtful whether liability as an insurer attaches 
on an employee’s undertaking to aid a passenger in 
carrying his personal luggage to his stateroom, 58 
the vessel owner is at least liable for any injuries 
or losses that result from the negligence of the em¬ 
ployee during the time he is assisting in taking the 
baggage to the stateroom. 59 

Continuance and termination of liability; de¬ 
livery. Ordinarily the liability of a vessel for a 
passenger’s baggage continues until it has been de¬ 
livered to him at the port of destination on de¬ 
mand made within a reasonable time. 69 After the 
vessel has arrived in port the owner has a right to 
require that passengers remove their baggage with¬ 
in a reasonable time so as to discharge further re¬ 
sponsibility for its safe-keeping, 61 and, where prop¬ 
erty is not removed before a reasonable time has 
elapsed, the vessel owner is thereafter liable only 
for losses caused by his negligence or that of his 
servants 62 Where the passenger has died during 
the voyage, liability as an insurer is terminated by 
a delivery of the baggage at the port of destination 
to his personal representative. 63 Likewise, liability 
as an insurer is terminated by a delivery of the 
baggage to the immigration officials, where such is 
required by law; 64 and, where there is nothing to 
show a special contract to deliver a passenger's bag¬ 
gage to a particular place or city in the port of 


destination, the vessel discharges its responsibility 
by delivering the baggage to the place m the port 
of destination, fixed by the established usage and 
custom of the carrier. 65 

Connecting carrier. A carrier by water selling a 
through ticket and checking a passenger's baggage 
through to a point beyond its lines has been held to 
undertake, in the absence of an express stipulation 
to the contrary, to insure the safe delivery of such 
baggage at the point to which the ticket is sold, 66 
and is, therefore, liable for loss of, or injury to, 
such baggage wherever it occurs, the connecting 
carriers being regarded only as its agents in trans¬ 
porting the baggage. 67 

§ 197. —— Limitation of, or Exemption from, 
Liability 

A carrier by water may, by stipulation, limit or modi¬ 
fy its liability as an insurer of baggage, and may, by 
stipulation, limit its liability to a certain amount, but 
it may not in general stipulate for exemption from all 
liability for injury to, or losses of, baggage resulting from 
its own negligence or that of its servants. 

The general rule is that a carrier by water may, 
by stipulation, limit or modify its liability as an 
insurer of baggage, 68 but that it cannot stipulate 
for exemption from all liability for injury to, or 
losses of, baggage resulting from its own negligence 
or that of its servants. 69 Stipulations limiting lia¬ 
bility to a certain sum, unless express valuation is 
declared and extra rates are paid, have been sus¬ 
tained in some cases, 70 and are not against public 


57. Ill.—North German Lloyd SS 
Co. v. Bullen, 111 Ill.App. 426 

58 C.J. p 566 note 3. 

58. NY—Holmes v. North German 
Lloyd SS Co., 77 NE 21, 184 N.Y 
280, 5 L.RA..NS., 650. 

59. N.Y—Holmes v. North German 
Lloyd SS Co , supra. 

o8 C.J. p 566 note 5. 

60. N.Y —Gilhooly v. New York, etc, 
Steam Nav Co, 1 Daly 197 

58 C J p 566 note 6. 

61. NY—Van Horn v. Kermit, 4 
ED Smith 453 

62. N.Y.—Van Horn v. Kermit, su¬ 
pra 

63. La—Walker v. Goslee, 11 La. 
Ann 389. 

58 C.J. p 566 note 10. 

64. NY —Klein v Hamburg 1 Ameri¬ 
can Packet Co, 3 Daly 390 

65. NY—Klein v. Hamburg Ameri¬ 
can Packet Co, supra 

66. TJS.—Maskos v. American S. S. 
Co., C.C.Pa, 11 F. 6 98. 

Ocean carrier could act as common 
carrier for rail transportation of pas¬ 
senger's trunk beyond ocean earner's 
line.—Wiener v. Compagnie Generale 


Transatlantic^, C C.A.N.Y., 61 F.2d 
893. 

67. U S.—Maskos v American S. S. 
Co., C.C.Pa, 11 F. 698. 

68. US—The City of Norfolk, D.C 
Md., 13 F.Supp. 511—The Levia¬ 
than, D.CN.Y., 4 FSupp 918, af¬ 
firmed, CCA., 72 F 2d 286. 

N Y —Scire v. American Export 
Lines, 93 N.Y S 457, 197 Misc. 422 
58 C J. p 566 note 16 
Minority of passengers as affecting 
binding effect of conditions and 
limitations see supra § 182 
6$. U S —The City of Norfolk, D C 
Md., 13 F Supp. 511. 

N Y —Haskins v Canadian Pac. S S 
Co, 270 NYS 147, 240 App Div 
377—Scire v American Export 
Lines, 93 N.Y S 2d 457, 197 Misc 
422—Udell v. Hamburg-Amen can 
Line, 253 N.Y S 209, 141 Misc. 754, 
affirmed 255 N.Y S. 1011. 

58 C J. p 567 note 17. 

Liability as bailee 

Involved in the liability of a com¬ 
mon carrier by water as an insurer 
of baggage is a lesser liability as 
bailee for hire, of no consequence 
while the greater liability exists, so 
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that, when carrier ceases to be liable 
as carrier, it remains liable as bailee 
—Wheeler v. Oceanic Steam Naviga¬ 
tion Co, 26 NE. 248, 125 NY 155, 
21 Am.S.R. 729—Haskins v. Canadian 
Pac. S S. Co., 270 N.Y S 147, 240 
App Div 377—Scire v American Ex¬ 
port Lines, 93 N.Y.S 2d 457, 197 Misc. 
422. 

70. U.S —White v. Anchor Line, D.C 
N.Y., 53 F 2d 131—Cohn v. U S 
Lines, D.CNJ, 84 FSupp 503— 
The City of Norfolk, D C Md., 13 
FSupp. 511—The Leviathan, D.C 
N.Y, 4 F Supp. 918, affirmed, CCA, 
- 72 F2d 286. 

Mass—Secoulsky v. Oceanic Steam 
Nav. Co, 112 NE 151, 223 Mass. 
465. 

58 C.J. p 567 note 18. 

Liability measured by valuation 

"Where language of valuation clause 
on passenger ticket contains notice 
to passenger of agreed valuation or 
limitation, unless higher value is de¬ 
clared on baggage and increased, com¬ 
pensation paid to ocean carrier, car¬ 
rier's liability must be measured by 
ordinary valuation, since it re¬ 
ceived only ordinary rate.—TJie Levi- 
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policy, 71 and have even been held to apply where the 
loss of baggage results from the negligence of the 
vessel’s employees. 72 Such limitations, however, 
have been held unenforceable where the amount 
fixed is unreasonable, 73 or where the limitation is 
unaccompanied by any right to increase the amount 
by an adequate and reasonable proportional pay¬ 
ment, 74 although it has been stated that a limitation 
is not defeated by the fact that the passenger was 
not offered any real choice of rates and was not 
adequately informed that an alternative rate ex¬ 
isted. 75 

In New York it has been made quite plain that a 
vessel owner can, by a clear and explicit stipula¬ 
tion, limit his liability even for losses of baggage 
occasioned by his negligence or that of his serv¬ 
ants, 76 and the courts of that jurisdiction have quite 
uniformly enforced stipulations limiting liability to 
a certain amount, unless excess value is declared and 
extra rates paid. 77 


Construction and operation of limitation clauses 
Stipulations or conditions m the passage contract 
which profess to modify the vessel owner’s liability 
for passengers’ baggage are construed most strong¬ 
ly against the carrier, 73 and in the light of public 
policy, 79 and are held inoperative when not clearly 
applicable to the situation presented. 80 Although 
losses occasioned by negligence have been held 
covered by a stipulation which simply limits lia¬ 
bility for baggage to a certain sum, unless the excess 
value is declared and extra rates paid, 81 there is 
some authority to the effect that negligence must be 
specifically mentioned before a clause exempting 
from liability will cover losses occurring from such 
cause, 82 and that general words such as “from any 
cause arising 5 ’ might be limited to such extraordi¬ 
nary liabilities as carriers are under without fault 
or negligence on their part, 83 as every presumption 
is against an intention to contract for immunity 
from negligence, 84 and such contracts will not be so 
construed unless expressed m unequivocal terms. 85 


athan, D C N Y , 4 F.Supp 918, affirm¬ 
ed, C C.A., 72 F 2d 286 

71. US—Cohn v. U. S. Lines Co, 
DCN.J, 84 F.Supp 503—The City 
of Norfolk, D C Md , 13 F Supp. 511 

72. US—The Morro Castle, DCN. 
Y, 168 F 555—The Cretic, D C. 
Mass., 224 F 216. 

73. TT.S—Weinberger v. Compagnie 
Generate Transatlantique, I>.C N.T , 
146 F. 516 

58 C.J. p 567 note 20. 

74. Ill—Bass v. Chicago, Duluth & 
Georgian Bay Transit Co, 89 NE 
2d 430, 339 Ill App 246 

58 C J p 567 note 21. 

75. U S —Isthmian & $ Co v Me- 
Elligott, C.A.Ga, 177 F 2d 591. 

76. N.T.—Garcm v. Compagnie Gen- 

erale Transatlantique, 289 N.T.S 
1075, 160 Misc 687—Watson v 

Hamburg American Line, 252 NT. 
S 273, 140 Misc 519 

58 C J p 567 note 22 

77. N.T—Reichman v Compagnie 
Generale Transatlantique, 49 NE 
2d 474, 290 NT. 344, motion denied 
50 N.E 2d 251, 290 N.T. 872, cer¬ 
tiorari denied 64SCt 83, 320 US 
771, 88 LEd 461—Haskins v. Ca¬ 
nadian Pac S S. Co. f 270 NTS 
147, 240 App.Div 377. 

58 C J. p 567 note 23. 

Conversion of property 
Where steamship passage contract 
provided that fare for voyage was 
based partly on agreed maximum val¬ 
uation of passenger’s property taken 
on voyage, provision limiting ear¬ 
ner’s liability for loss of such prop¬ 
erty to amount of such valuation 
applied, so as to bar recovery i of ad¬ 
ditional sum as damages for con¬ 
version of property.—Reichtaian v. 


Compagnie Generale Transatlantique, 
49 N E 2d 474, 290 NY 344, motion 
denied 50 NE.2d 251, 290 NT 872, 
certiorari denied 64 S.Ct. 83, 320 

US. 771, 88 LEd. 461. 

78. N.T.—Holmes v. North German 

Lloyd SS Co., 77 NE 21, 184 NY. 
280, 5 L.R A.,N S, 650—Scire v. 

American Export Lines, 93 N.T S 2d 
457, 197 Misc. 422. 

Carrier having prepared steamship 
ticket could not complain that provi¬ 
sions of ticket as to limited liability 
for baggage were not in accord with 
actual conditions—Watson v. Ham¬ 
burg American Line, 252 NY.S. 273, 
140 Misc. 519 

79. N.T —Scire v American Export 
Lines, 93 N.T.S 2d 457, 197 Misc 
422. 

Two contracts 

Pursuant to text rule, the vessel 
should not be permitted to enter into 
two contracts with a passenger and 
place itself m a position where it 
could claim either was a binding 
agreement depending on circumstanc¬ 
es and jurisdiction, and, hence, where 
passenger ticket for passage on ves¬ 
sel contained limitations as to lia¬ 
bility of carrier for loss of baggage, 
receipts for baggage subsequently is¬ 
sued which were invalid because they 
purported to exempt carrier from all 
liability, supplanted original contract 
provision with respect to baggage 
and full value of lost baggage could 
be recovered from earner by pgissen- 
gers.—Scire v. American Export 
Lines, supra. 

80. Limitation clause held applica¬ 
ble 

US—Federal Ins. Co v. U. S„ CC. 
A.N.Y., 60 F 2d 46. 
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N.T—Reichman v Compagnie Gener¬ 
ale Transatlantique, 49 N E 2d 474, 
290 NY 344, motion denied 50 N 
E 2d 251, 290 N.T 872, certiorari 
denied 64 S.Ct. 83, 320 U.S. 771, 88 
L.Ed 461. 

Limitation clause held not applica¬ 
ble 

(1) In general. 

U S.—Isthmian S. S. Co. v McEl- 
ligott, CAGa, 177 F.2d 591—Tay¬ 
lor v. Isthmian S. S. Co, DCGa., 
85 F Supp 384. 

NT—Watson v. Hamburg American 
Line, 252 NTS. 273, 140 Misc. 519. 
58 CX p 667 note 25. 

(2) Steamship company’s liability 
for loss of passenger’s baggage which 
contained articles purchased by her 
en route was held not limited to sum 
stated m clause on her ticket, limit¬ 
ing company’s liability to such 
amount unless excess value of bag¬ 
gage at place of embarkation be de¬ 
clared before embarkation.—Haskins 
v. Canadian Pac S. S. Co, 270 N.Y S 
147, 240 App.Div 377. 

81. NT—Tewes v North German 
Lloyd SS. Co, 78 NE. 864, 186 N. 
Y. 151, 8 L.R A.,N.S., 199, 9 Ann 
Cas 909, followed m 78 N.E. 1113, 
186 N.Y. 625. 

82. Philippine—Bryan v. Eastern & 
Australian SS Co, Ltd., 28 Phil¬ 
ippine 310. 

58 C.J p 568 note 26. 

83. NT—Scire v. American Export 
Lines, 93 N.T.S.2d 457, 197 Misc. 
422. 

84. NT.—Scire v. American Export 
Lines, supra. 

85. NT.—Scire v. American Export 
Lines, supra. 
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Furthermore, where a special and independent con¬ 
tract is made for the carriage of excess baggage, 
limitations of liability expressed in the ticket place 
no limitation on the liability under the special con¬ 
tract. 86 

Notice of claim . In the absence of constitutional 
or statutory prohibition, provisions requiring a writ¬ 
ten notice of claim for loss of, or injuries to, bag¬ 
gage or effects are valid and are very generally up¬ 
held, 87 but, if such stipulations are unreasonable, 
they are void as against public policy 88 There 
must be a substantial compliance with the contract 
requiring notice "within a specified time. 89 Stipula¬ 
tions as to notice of claim may be waived, 90 but a 
waiver, in order to be effective, must be made by the 
carrier or its authorized agent. 91 

Contractual Imitation as to tinve of bringing suit . 
In the absence of constitutional or statutory pro¬ 
hibition, it has been held that the parties have a 
legal right to agree on a limitation of time within 
which to sue, 92 and, where the contract period is 
reasonable, it will be enforced. 93 

§ 198. Actions 

Under the maritime law a contract for the carriage 
of passengers imposes a lien on the vessel to secure its 


performance, and In case of a breach the passenger may 
bring an admiralty suit m rem for the enforcement of his 
hen. An action for money had and received is a proper 
form of action to recover passage money paid in ad¬ 
vance. The passenger must ordinarily comply with 
valid conditions precedent before he can maintain a 
suit or action for the cause specified. 

Under the maritime law a contract for the car¬ 
riage of passengers imposes a lien on the vessel to 
secure its performance, in the same manner as does 
a contract for the carriage of mechandise on freight, 
and m case of breach the passenger may bring an 
admiralty suit in rem for the enforcement of his 
lien 94 According to some authorities this liability 
attaches to the vessel as soon as the contract of 
carnage is entered into, and a suit m rem may be 
maintained, even though the breach occurs before 
the vessel has actually entered on performance of 
the contract. 95 Other cases, however, have estab¬ 
lished, what is probably the majority rule, that the 
vessel does not become liable until performance of 
the contract has been entered into by the receipt of 
the passenger, or his baggage, on board, and for 
breaches occurring before that time no suit in rem 
can be maintained. 96 One who is not a passenger 
cannot maintain a suit in rem against the vessel to 
recover damages arising from an assault by an of¬ 
ficer of the vessel. 97 An action for money had and 


Ambiguous contract 

Contract between carrier and pas¬ 
sengers of vessel for transportation 
7f contents of baggage whose lan¬ 
guage was so ambiguous that it could 
uot be construed as exempting ear¬ 
ner from liability for only its neg¬ 
ligence, was void.—Scire v. American 
Export Lines, supra 

86. U.S —La Bourgogne, N Y » 144 F. 
781, 75 CCA. 647, affirmed 28 S. 
Ct. 664, 210 U.S 95, 62 L.Ed. 973. 

58 C J. p 568 note 31. 

87. US —Van Bergh v. Cunard SS 
Co, D.C.NY, 40 F.2d 545. 

N Y —Rosenthal v. Compagnie Gener¬ 
ate Transatlantique, 12 N.Y.S 2d 
102, 170 Misc 426. 

Reasonableness of time 
Where contract of passage signed 
by steamship passenger stated that 
shipowner should not be liable for 
loss of baggage unless written no¬ 
tice of claim be given within five 
days after passenger should be land¬ 
ed from the vessel and passenger dis¬ 
covered alleged loss within two days 
after landing and orally gave what 
knowledge he had of the loss to agent 
of shipowner, passenger could not 
contend that five days was an unrea¬ 
sonable time to require proof of loss 
in writing —Eichler v. Furness, 
Withy & Co., 6 N.Y S 2d 893, 169 
Misc 22. ( 

88. U.S—Haskins v. Canadian Pac 


S. S. Co, 270 N.Y.S. 147, 240 App 
Div. 377 

89. U S —The Minnetonka, NT, 146 
F. 509, 77 C.C.A. 217, certiorari de¬ 
nied 27 S.Ct 777, 203 US. 589, 51 
LEd 330. 

58 CJ. p 569 note 49 [a] (1). 

Oral report 

A steamship passenger who failed 
to comply with requirement in pas¬ 
sage contract that written claim with 
respect to property be lodged with 
purser prior to passenger's leaving 
steamer, or lodged with earner with¬ 
in a designated number of days aft¬ 
er leaving steamer, was not entitled 
to recover from steamship company 
for damages to personal property, 
although he had reported the loss 
orally to purser who took notes on 
the claim—Rosenthal v. Compagnie 
Generale Transatlantique, 12 N.Y S 
2d 102, 170 Misc 426. 

90. N Y —Haskins v. Canadian Pac 
S. S. Co, 270 N.Y.S. 147, 240 App 
Div. 377. 

91. Unidentified agent 

Where contract signed by steam¬ 
ship passenger provided that no 
agent or employee of shipowner 
should have authority to waive any 
of the provisions of the contract, 
provision requiring passenger to give 
written notice of loss of baggage 
within five days after having landed 
from vessel could not be waived by 
unidentified agent of shipowner to 
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whom passenger telephoned notice of 
loss —Eichler v. Furness, Withy & 
Co, 6 N.Y S 2d 893, 169 Misc 22. 

92. U S —Miller v. International 

Freighting Corp., DC.N.Y., 97 F. 
Supp. 60. 

93. U.S —Miller v. International 
Freighting Corp., supra. 

Period held reasonable 
U.S.—Miller v International Freight¬ 
ing Corp, supra. 

58 CJ. p 569 note 48 [b] (6), 
Period held unreasonable 
N.Y.—Kemelhor v. Furness, Withy & 
Co, 248 N.Y.S. 659, 139 Misc. 64. 

94. US.—Walsh v. The H. M. 
Wright, DC.La., 29 F.Cas.No 17,115, 
NewbAdm 494—The Zenobia, D.C. 
N.Y., 30 FCas.No.18,208, Abb Adm 
48. 

58 C.J. p 568 note 36. 

Election of passenger between suing 
m contract or tort see Actions S 
49 e (5). 

Jurisdiction in admiralty over con¬ 
tracts for carriage of passengers 
see Admiralty § 30 b. 

95. U.S.— 1 The Pacific, C.C.N.Y., 18 
F.Cas.No 10,643, 1 Blatchf. 569 

58 C J. p 569 note 37. 

98. U S —The ’Priscilla, N.Y,, 114 F* 
836, 52 C.C A. 470. 

58 C J. p 569 note 38. 

97. U S.—The Vueltabajo, ‘ D C.Ala, 
163 F. 594 ' 

58 C.J. p 569 note 39. 
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received is a proper form of action to recover pas¬ 
sage money paid m advance; 98 and trespass may be 
maintained where a passenger is refused passage 
and the vessel sails away with his baggage without 
giving him an opportunity to remove it, 99 although 
conversion will not lie against a vessel for negli¬ 
gence 1 

Statutory remedies against vessel . Some statutes 
make the vessel liable for any damages arising out 
of the breach of a contract for the transportation of 
persons 2 Under a statute providing that vessels 
navigating within the state shall be liable for inju¬ 
ries to passengers by officers of the boat, it has been 
held that the vessel stands as a substitute for the 
officer who commits the mj'ury and that any action 
which could be maintained against the officer may 
be maintained against the vessel. 3 

Attachment . A passenger’s claim for the loss of 
baggage is not a demand for a debt, but is a claim 
for unliquidated damages, and a foreign attachment 
will not lie to enforce such a claim where the ex¬ 
istence of a debt is prerequisite. 4 

Jurisdiction. In accordance with the general rule 
discussed m Courts § 77, where a nonresident pas¬ 
senger sues a nonresident owner of a vessel for loss 
of baggage, a state court may in its discretion re¬ 
fuse to accept jurisdiction. 5 

Conditions precedent. Valid stipulations requir¬ 
ing passengers to give written notice of their claims 
within a specified time m order to hold the carrier 
liable because of personal injuries, as discussed 
supra § 195 b, loss of, or injuries to, baggage, con¬ 
sidered supra § 197, or abandonment of the voyage, 
discussed infra § 202, form, if the time limit is rea¬ 
sonable, valid conditions precedent with which the 
passenger must ordinarily comply before he can 
maintain a suit or action for the cause specified. 6 
The fact that the passenger is a minor, and that the 
ticket was purchased by his parents, does not relieve 


him from compliance with such a condition where 
the contract of carriage is relied on as the basis of 
the cause of action. 7 

According to some authorities the burden of prov¬ 
ing compliance with such a condition is on the pas¬ 
senger, and it is not necessary for the vessel owner 
to plead noncompliance , 8 but according to other au¬ 
thorities a failure of defendant to set up the con¬ 
dition, or plead noncompliance, will cause the con¬ 
dition to be waived 9 

Parties . The transferee of a passage ticket can 
bring a suit in personam in his own name, in ad¬ 
miralty, for a breach of the contract contained in 
the ticket 10 A person checking baggage m con¬ 
nection with his transportation as passenger may 
bring an action for breach of contract with respect 
to such baggage, although he is not the real owner 
thereof. 11 

Process. The owner of a vessel, residing without 
the jurisdiction, cannot, in an action against him for 
injuries resulting from the improper conduct of the 
master toward a passenger, be brought into court by 
a service of citation on the master; 12 and a foreign 
and alien corporate owner of a vessel which main¬ 
tains an office in a state for the mere solicitation of 
business, but has no property m the state and carries 
on no transportation therein, is not doing business 
in the state and jurisdiction cannot be had of such 
a corporation by service of a summons on the gen¬ 
eral agent m charge of the office in the state in a 
personal injury action by a passenger. 13 

§ 199. - Pleading 

The general rules as to pleadings Irt fcivil actions ap¬ 
ply in an action by a passenger against a carrier by 
water. 

The general rules as to pleading in civil actions 
apply in an action by a passenger against a carrier 
by water. 14 The complaint, m order to be sufficient, 


98. Mass —Brown v. Harris, 2 Gray 
359. 

99. Mass.—Holmes v. Doane, 3 Gray 
328. 

1. N.Y —Warn si ey v. Atlas S S Co , 
61 NB 896, 168 NY. 633, 85 Am 
SR 699 

2. US —The Shrewsbury, I> C Ohio, 
69 F 1017 

58 C J p 569 note 40. 

3. Ill—The F X Aubury, 28 HI. 
412, *81 Am D. 292. 

58 C.J. p 569 note 42. 

4. Pa.-—-Fisher v. Ounard SS. Co., 19 
Pa Hist. 3$7. < 

5. NY — Schlesingep v. Italian.Line, 
Italia 'Societa'Anomma Di Nay>ga- 

80 C J S.—72 


zione of Genoa, 103 NY.S.2d 922, 
278 App Div 127, affirmed 106 N. 
E 2d 69, 303 NY. 994 

6. US —Silverman v Bermuda & 
West Indies S S. Co , D.C.N.f12 
FSupp 164 

Mass —O’Flaherty v Cunard S. S 
Co, 183 NE 712, 281 Mass 447 

58 C J. p 569 note 48 

7. U.S.—The Finland, D.C.N.Y., 3£ 
F.2d 47 

8. U S.—Silverman v. Bermuda & 
West Indies S S Co , H C.N.Y., 12 
F Supp 164 

58; C.J p 570 note 56. 

9. U.S.—Pacific SS Co v. Sutton, 
C.C AWash, 7 F 2d 579, certiorari 

\W 


denied 46 S.Ct. 202, 269 U.S 586, 
70 LEd 425. 

10. US.—Cobb v. Howard, CCN.Y., 
5 F.Cas No 2,924 

11. Md—Baltimore Steam Packet 
Co v. Smith, 23 Md 4 ti2, 87 Am.D. 
575. 

12. La.—Fellows v. High, 7 La.Ann 
451. 

13. US.—Maxfield y. Canadian Pac 
' Ry. Co., CLC.A.Mmn, 70 F-2d 982, 

, certiorari denied 55 S.Ct 140, 293 
'US. 610, 79 LEd. 700, rehearing 
'denied 55 S Ct. 212, 293 U.S. 632, 
79 L.E0. 717. 

14. U S.—Churchill v. United Fruit 
Co, D.CMass, 294 F. 400 
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must show a duty owing to plaintiff and a breach of 
that duty by defendant, resulting m injury to plain¬ 
tiff. 15 If this is done, the complaint is sufficient, 16 
but an allegation that plaintiff was “lawfully and 
rightfully” on the vessel at the time of an injury is 
insufficient to show the relationship of carrier and 
passenger and to charge defendant with the duties 
of such relationship ; 17 and, in an action to recover 
the purchase price of a ticket, the petition does not 
sufficiently state a cause of action if it simply al¬ 
leges that defendant has canceled the ticket and 
stopped passage, since it must be shown that the 
cancellation was wrongful and made under such 
circumstances that the law will impose an obligation 
on defendant to refund the purchase price. 18 In an 
action for damages sustained by reason of the ex¬ 
plosion of a steamboat, alleged to have been caused 
by the negligence of the master and owners, an 
averment of strict compliance on the part of the 
proprietors with the requirements of statute, relating 
to steamboats, which creates a presumption of negli¬ 
gence from the bursting of a boiler, as discussed 
infra § 200 a (1), has been held to be insufficient 
as a defense, without the further allegation of care 
and a denial of negligence. 19 

Issues, proof, and variance . As in other civil 
actions the issues, in an action by a passenger 
against a carrier by water, are confined to those 
raised by the pleadings, and proof may be made of 
matters in issue. 20 Allegations as to the existence 
of a contract of carriage need not be sustained by 
proof of a formal contract, as the obligation of the 
carrier is implied from the undertaking to trans¬ 
port the passenger 21 In an action to recover for 
refusal to transport, evidence that, under the im¬ 
migration laws, the vessel could not properly trans¬ 
port the persons refused is inadmissible under a 
general denial, as the defense of illegality must be 
separately pleaded, unless the illegality is shown by 


the complaint or evidence of plaintiff. 22 Likewise, 
a general denial does not permit the admission of 
such evidence to show noncompliance with the terms 
of the ticket, since they constitute conditions sub¬ 
sequent, the breach of which must be separately 
pleaded 23 In accordance with the general rules 
discussed in Negligence § 187 d (2), unless it appears 
that a general allegation is intended to cover other 
acts than those specially alleged, where there is 
an allegation of general negligence followed by al¬ 
legations of specific negligence, the allegations of 
specific negligence supersede the allegation of gen¬ 
eral negligence, 24 and, if there is to be a recovery 
at all, it must be on the specific act or acts and not 
on the general allegation. 25 The fact that the evi¬ 
dence does not use the identical language of the 
complaint is not a material variance if from the 
evidence as a whole the jury may properly infer 
that the allegations are true. 26 

§ 200. - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

(1) Personal injury suits 

(2) Suits for loss of, or injury to, bag¬ 

gage 

(1) Personal Injury Suits 

In an action to recover for personal Injuries, the 
passenger has the burden of proving every fact essential 
to his cause of action. 

In an action to recover for personal injuries, the 
passenger has the burden of proving every fact 
essential to his cause of action. 27 Thus, where a 
passenger seeks to hold a person or company per¬ 
sonally liable for injuries caused by negligence in 


15. TJ S —Churchill v. United Fruit 
Co, supra 

16. Wash —Croft v. Northwestern 
SS Co, 55 P 42, 20 Wash. 175. 

58 C J. p 570 note 62. 

Foreign, law 

Where the stateroom of a passen¬ 
ger on a French vessel on the high 
seas was entered by a watchman 
and she was assaulted, it was not 
essential for her to recover against 
the steamship company that she plead 
and prove that the French law au¬ 
thorized a recovery under such cir¬ 
cumstances —Compagme Generale 

Transatlantic^ v. Rivers, N.T, 211 
F 294, 127 CCA. 580. 

17. NY—Van Loon v R Lawrence 
Smith, ‘ Inc, 163 N.Y S. 621, 176 
AppEhv, 547. 


18. U S —Rosen v. Netherlands 

American Steam Nav. Co., 174 N.Y. 
S 613 

19. Ohio —Curran v. Cheeseman, 13 
Ohio Dec 411. 

20. U.S —The City of Panama, 

Wash, 101 US. 453, 25 L Ed 1061 
—Wiener v. Compagme Generale 
Transatlantique, C C AN Y., 61 F 
2d 893. 

Alaska—The Estebeth, 8 Alaska 486 

Mo —Munsey v. Eagle Racket Co., 
App, 50 SW.2d 754 

N Y.—Rabmowitz v. Cunard Co , 
119 NYS 625. 

21. U S —The City of Panama, 
Wash, 101 US 453, 25 L Ed. 1061 

22. NY —Rabmowitz v. Cunard S'S. 
Co, 119 N.Y.S. 625 
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23. N.Y.—Rabmowitz v. Cunard SS 
Co., supra. 

24. Mo —Munsey v Eagle Packet 
Co, App, 50 S.W2d 754. 

Allegations held general 

In action by passenger against 
steamship company, assignment that 
defendant negligently collided with, 
struck, and knocked down plaintiff 
was allegation of general negligence. 
—Munsey v Eagle Packet Co , supra. 

25. Mo —Munsey v. Eagle Packet 
Co, supra. 

26. Ga,—Kennedy v. Ocean SS. Co., 
116 SE. 874, 29 Ga App. 737. 

27. Alaska.—The Estebeth, 8 Alaska 
486. 
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the management or operation of the vessel, the bur¬ 
den is on plaintiff to prove that defendant, at the 
time of the injuries, had such ownership or control 
of the vessel as would render him responsible. 28 
Plaintiff cannot sustain his burden in this respect 
by a mere showing that defendant is a charterer of 
the vessel, since the primary presumption which at¬ 
taches to such a showing is that the contract is 
simply one of affreightment, in which the general 
owners retain the control, management, and naviga¬ 
tion of the vessel and the legal responsibility of 
ownership. 29 Furthermore the passenger has the 
burden of proving that there has been some negli¬ 
gence on the part of defendant, 30 which proximately 
caused the injury, 31 and, if the passenger fails to 
show that the accident happened as alleged, de¬ 
fendant is not bound to show the other ways in 
which the accident might have been caused. 32 Al¬ 
though the mere happening of an accident to the 
passenger is not proof of, or does not raise a pre¬ 
sumption of, negligence on the part of the vessel, 33 
and mere proof of injury to a passenger by causes 
not under the control of the carrier gives rise to no 
presumption of negligence on the part of the ves¬ 
sel, 34 if it is further shown that the injury resulted 
from something under the management or control 
of the vessel, and the circumstances are such that 
the injury could not well have happened without 
negligence on the part of defendant, the doctrine 
of res ipsa loquitur is applicable, 35 which raises 
a presumption of negligence or makes out a prima 


facie case in favor of the passenger, 36 which throws 
on defendant the burden of showing that there was 
a full exercise of the care required under the cir¬ 
cumstances 37 Where a passenger shows that he 
has been assaulted by an employee of the vessel, the 
burden of proving any matter set up by way of 
justification or defense rests on defendant. 38 

Where the passage ticket stipulated that the con¬ 
tract was to be governed by the laws of a foreign 
country, it is for the vessel to show its nonliability 
thereunder, 39 and if such passengers are entitled to 
receive a lesser degree of care than those who 
travel on American ships, it is only fair to require 
a showing to that effect by the carrier when called 
on to respond to a tort claim. 40 

Contributory negligence . According to some au¬ 
thorities the burden of proving freedom from con¬ 
tributory negligence is on the passenger, 41 but ac¬ 
cording to other authorities it is a defensive issue 
and the burden of proving it is on defendant. 42 

Statutory presumption . A statute providing that, 
in suits against steamship owners for injuries to 
person or property for injuries caused by the burst¬ 
ing of a boiler, the fact of bursting shall raise a 
presumption of negligence applies in a case where 
a passenger on one vessel is injured by the explo¬ 
sion of the boiler on another as well as where the 
person injured is a passenger on the vessel where 
the boiler explodes, 43 and casts on the owner of 


28. US —Kulack v The Pearl Jack, 
C A Mich , 178 F 2d 154 

Or—Demffi v McCormick, 210 P. 703, 
105 Or. 697. 

Dismissal 

Libel for injuries sustained while 
on board vessel under jurisdiction 
and control of United States would 
be dismissed as to corporation where 
passenger failed to offer any proof 
that corporation was m possession 
or control of vessel or any part of it 
at time of injury—Koeper v. U. S, 
D.C NY, 85 FSupp. 864. 

29. Or.—Deniff v. McCormick, 210 
P. 703, 105 Or 697. 

30. US —Le Doux v. U. S Lines 
Co, D.CNX, 31 FSupp 608— 
Logue v. Cape Cod S. S Co, D C 
Mass., 30 FSupp 606—Moses v. 
Compagnie General© Transatlan¬ 
tique, DC NY., 16 FSupp. 197. 

58 C J. p 570 note 70. 

Burden of proof as to compliance 
with conditions precedent see su¬ 
pra § 198 

31. U-S—Erdman v. U. S., C.C.A.N. 
Y, 143 F.2d 198, certioran denied 
65 S.Ct. 122, 323 U.S. 769, 89 LEd. 
615. 


32. U S —Le Doux v. U. S. Lines 
Co, DC.NY, 31 FSupp 608 

33. U S —Brady v. Farley, D C N Y, 
27 FSupp. 840. 

34- U S.—The Great Northern, Ha¬ 
waii, 251 F 826, 163 C.CA. 660. 

58 C J. p 570 note 71. 

35. NY—Watson v. Compagnie 

Generale Transatlantique, 264 N 
Y S. 570, 147 Misc 697. 

Wash—Lang v Puget Sound Nav, 
Co,, 65 P 2d 1069, 189 Wash. 353. 

58 C J p 571 note 72. 

36. NYY —W atson v. Compagnie 

Generale Transatlantique, 264 N 
Y.S 570, 147 Misc. 697. 

Wash.—Lang v. Puget Sound Nav. 
Co., 65 P.2d 1069, 189 Wash. 353. 

58 C J. p 571 note 72. 

37. U.S —Morrison v. Coombs, D.C. 
Me, 23 F.Supp. 852, opinion ad¬ 
hered to 24 FSupp 366 

Wash.—Lang v. Puget Sound Nav. 
Co., 65 P.2d 1069, 189 Wash 353 

58 C J. p 571 note 72. 

Presumptions and burden of proof as 
to earners in general see Car¬ 
riers § 764. 

38. Conn.—Levidow v. Star in, 60 A. 
123, 77 Conn 600. 
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Mass.—Mountford v. Cunard SS. Co, 
88 NE 782, 202 Mass. 345. 

39. US—The De Grasse, DC.N.Y., 
58 F 2d 1019—Compagme Generale 
Transatlantique v. Rivers, N.Y ,211 
F 294, 127 CCA 580, certiorari de¬ 
nied 34 SCt 603, 232 US. 727, 58 
LEd. 817. 

40. U.S—The De Grasse, D.C.NY, 
58 F.2d 1019 

41- TJ.S —Gretschmann v. Fix, D.C. 
NY, 189 F 716. 

42, U.S—Cog-geshall Launch Co. v. 
Early, Cal, 248 F. 1, 160 C C A. 141. 

Tex—Gillum v. New York, etc., SS. 
Co., Civ.App, 76 SW 232. 

43. U.S—The New World v. King, 
Cal., 16 How. 469, 14 LEd 1019. 

Minn —Fay v. Davidson, 13 Minn 
523. 

CoxiclTLSiveness of presumption. 

The presumption of negligence, 
arising from the fact of the explo¬ 
sion of the boiler of a steamboat, be¬ 
comes conclusive when no hidden de¬ 
fect is shown to have existed, and 
the boiler is found to have been in 
an unsafe condition resulting from 
burning, which must have been done 
by the carelessness of the engineer. 
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the vessel the burden of showing that the accident 
was due to causes which human skill and foresight 
in the construction and management could not fore¬ 
see or avert. 44 

(2) Suits for Loss of, or Injury to, Baggage 

Generally, proof of the delivery of the baggage to the 
vessel in good condition, and a failure of the latter to 
deliver it, or that there was a loss of, or injury to, the 
baggage when delivered to the plaintiff establishes a 
pnma facie case of negligence on the part of the vessel 
or its employees. 

In a suit for the loss of, or injury to, baggage 
the passenger has, in the first instance, the burden 
of proving the essential elements of his cause of 
action, 45 such as the delivery of the baggage to the 
vessel or its employees, 46 and the fact of the loss 
or injury. 47 However, where the passenger shows 
a delivery of the baggage to the vessel m good con¬ 
dition, and a failure of the latter to deliver it, or 
that there was a loss of, or injury to, the baggage 
when delivered to him, he establishes a prima facie 
case of negligence on the part of the vessel or its 
employees which makes it incumbent on defendant 
to show freedom from negligence; 48 or, in cases 
where the liability is that of an insurer, that the loss 
or injury was the result of an act of God or inevita¬ 
ble accident , 49 and, although extraordinarily rough 
weather warrants a finding of damage to cargo or 
baggage by sea perils, provided proof of ordinary 
good stowage is first given by the ship, this prelimi¬ 
nary burden is on the ship, and cannot rest in mere 
presumption. 50 

b. Admissibility 

Competent, relevant, and material evidence Is ad¬ 


missible In an action by a passenger against a carrier 
by water. 

In an action by a passenger against a carrier by 
water, any evidence, if not otherwise incompetent, 
which is relevant and material is admissible, 51 
while that which is irrelevant, immaterial, or in¬ 
competent is inadmissible 52 Although a passage 
ticket issued to, and accepted by, the passenger is 
ordinarily admissible as showing the contract be¬ 
tween the parties, 53 it is not the sole evidence of 
the contract of carriage, 54 and other evidence, such 
as representations in advertising circulars, and the 
like, may be introduced by the passenger to show 
what the contract really was ; 55 but, where a ticket, 
collected by the vessel, has been lost, and the loss 
is not sufficiently accounted for, the carrier cannot 
impose on the passenger -conditions and burdens con¬ 
tained in a form of contract offered in evidence and 
testified to as being the one generally used for 
trips such as those taken by plaintiff, since under 
such circumstances it will not be considered as the 
form of contract delivered to plaintiff. 56 Before a 
purported copy of a tariff schedule can be admitted 
m evidence, m order to prove that conditions and 
limitations contained therein form a part of the 
contract of carriage, there must first be competent 
evidence to show that the tariff schedule was prop¬ 
erly filed. 57 

Admissions of the captain 3 as to the negligence of 
the steamship company or its employees m the con¬ 
struction or management of the vessel, are inadmis¬ 
sible as evidence against the steamship company, 
since the captain is employed only to navigate the 
vessel and such admissions are mere opinions out¬ 
side the scope of his duty. 58 


—Dunlap v The Reliance, C C.Ga , 2 
F 249, 4 Woods 420 
Presumption held not rebutted 
U S —The New World v King”, Cal, 
16 How 469, 14 L Ed. 1019. 

44. N Y.—Caldwell v New Jersey 
Steamboat Co, 56 Barb 425, af¬ 
firmed 47 NY. 282 

45. U.S —The Munargo, D C N Y, 33 
F2d 329—Moses v. Compagme 
Generale Transatlantique, DCNY, 
16 FSupp. 197. 

46. NY—Lustig v. International 
Nav. Co, 78 NYS 885, 38 Misc 
802. 

58 C.J p 571 note 80 
failure to prove vessel’s possession 
Shipper who failed to prove that 
his loss was suffered while trunk 
was* in steamship company's posses¬ 
sion under contract of carnage was 
not entitled to damages—Hirshman 
v. Amencan President Lines, 87 NY. 
S.2d 236. 


47, US—The Munargo, D.C.N.Y., 33 
F 2d 329. 

48, N.Y—Scire v. American Export 
Lines, 93 N.Y.S 2d 457, 197 Misc. 

422 

58 ’C J p 572 note 82. 

Effect of specific allegations of neg¬ 
ligence 

In libel by passengers against 
steamship company for damages to 
personal belongings and effects, fact 
that passengers alleged two specific 
acts of negligence by steamship com¬ 
pany did not place burden of proving 
negligence on passengers, especially 
where evidence supported finding of 
negligence —Isthmian S. S Co. v. 
McElligott, C.A Ga., 177 F.2d 591. 

49. US—The Majestic, NY., 17 -S 
Ct 597, 166 US 375, 41 L Ed 1039. 

50. U S —The Kensington, DCNY, 
88 F. 331, affirmed 94 F, 885, 36 C 
CA 533, reversed on other grounds 
22 SCt 102, 183 US 263, 46 L Ed 
190. 


51. U.S —Pacific 8 S Co. v Holt, C. 
CAOr., 77 F.2d 192. 

58 C.J, p 572 note 86. 

52. U S —‘Silverman v. Bermuda & 
West Indies S S. Co., D.CN.Y, 12 
FSupp 164 

N.Y.—Baer v U. S Lines Co , 43 N. 

Y S 2d 212, 180 Misc .456 
Ohio.—Cloke v Coney Island, 10 N. 

B2d 1009, 56 Ohio App. 384. 

58 C J. p 572 note 87 

53. N.Y —Morgan v Oceanic Steam 
Nav. Co, 224 NYS. 420, 130 Misc. 
570- 

54. Mich —Thurston v. Northern 
Nav. Cb., 171 N.W. 423, 205 Mich 
278. 

55. Mich.—Thurston , v. Northern 
Nav Co., supra 

56. Mich —Vanderberg v. Detroit, 

etc., Nav. Co., 186 NW. 477, 216 
Mich 682. i 

57. Mi-ch.—Vanderberg v. Detroit, 

etc , Nav. Co , supra. 1 

58. U.S.—Union Packet Co. v. 
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c. Weight and Sufficiency 

The general rules as to the weight and sufficiency of 
evidence in civil actions are usually controlling in ac¬ 
tions by passengers against vessels or their owners. 

The general rules as to the weight and sufficiency 
of evidence m civil actions are usually controlling 
in actions by passengers against vessels or their 
owners. 59 Mere possession of a steamship ticket 
is not of itself sufficient evidence of an assignment 
by delivery to the holder. 60 An indorsement on 
an inspector’s certificate that a vessel has supplied 
accommodations for an additional number of pas¬ 
sengers cannot be accepted as sufficient evidence 
of that fact where other evidence shows conclusive¬ 
ly that such accommodations were not provided 61 
Where a large number of passengers join in a suit 
m rem to recover damages for injuries alleged to 
have been received as passengers from causes which 
are common to all, and which may be established 
by the same evidence m respect of the claim of 
each libelant, it is not essential, m order to sustain 


a decree in favor of each, that his damages should 
be separately proved, or that all should testify. 62 

Testimony of seafaring zvitncsses . On questions 
as to whether the wind was blowing a gale or only 
a strong breeze, or whether the ocean was very 
rough or otherwise, the testimony of a seafaring 
witness is not entitled to any greater weight than 
that of any other person who has reached years 
of discretion, and who has observed the sea in 
different kinds of weather. 63 

§ 201. - Trial 

In an action by a passenger against a carrier by wa¬ 
ter questions of fact should be submitted to the jury un¬ 
der proper instructions from the court. 

The general rules with respect to trials are ap¬ 
plicable m aciions brought by a passenger against 
a carrier by water. 61 Thus, questions of law are 
for the court, while questions of fact are for the 
jury. 66 In personal actions, whether there has been 


Clough, Wis, 20 Wall 52S, 22 L 
Ed 406 

Pa—American SS 'Co v. Landieth, 
102 Pa 131, 108 Pa. 204, 48 Am R 
196. 

59* US—The America, DCNY, 35 
F Supp 413 

Evidence held sufficient 

(1) In general 

U S —California Yacht Club of Los 
Angeles v. Johnson, CCA Cal, 65 
F 2d 245—-Wiener v. Compagme 
Generate Transatlantique, C C A N 
Y, 61 F2d 893—Demgard v U S, 
DC NY, 94 F Supp. 309—Taylor 
v Isthmian S S Co, D.C Ga, 85 
FSupp 384—Kulack v The Pearl 
Jack, 79 F Supp, 802, affirmed, C. 
A , 178 F 2d 154—Silverman v Ber¬ 
muda & West Indies S S Co , D C 
NY, 12 FSupp. 164. 
jUaska—The Estebeth, 8 Alaska 48G 
“Mass —Doidge v Cunard S S Co, 
181 NB 244, 279 Mass 224. 

.£8 C.J. p 573 note 95 [a], 

(2) To shbw negligence—Isthmian 
J3 S Co. v McElIigott, CAGa, 177 
F 2d 591—Roeper v. U. DCNY,, 
£5 F.Supp. 864—Taylor v Isthmian 
S S Co., D C Ga., 85 F-Supp $84— 
Kulack v The Pearl Jack, D.C Mich , 
79 FSupp. 802, affirmed, C.A, 178 F. 
2d 154—-Batkiewicz v. Seas Shipping 
Co„ DCNY, 66 F.Supp 205 

«8 CLJ. p 573 note 95 [a] (9)—(13), 
(15), (22) y (22). 

(3) To show absence of negligence 
Erdman v U, S, CCANY, 

143 F.3& 198, certiorari denied 65 
set 122, 323 trs' 769, 89 LEd 
615—Logue v Cape Cod- S. S. Co, 
DC.Mass., 30 FSupp. 606—The 
yulcemia* JD.G Mass., 8 F.Sppp. 300 
,—The Winnipeg, D O.Ool., 5 <F Supp 
.469. , 


Alaska—The Estebeth, 8 Alaska 486 
Cal —Magers v Deluxe Water Taxi 
Co, 68 P 2d 990, 21 CalApp.2d 316 
N Y —Elesen v Steamer Americana, 
13 N Y S 2d 240, 257 App DiV 980, 
affirmed 25 N E 2d 982, 282 NY 
636 

Wash—Aquino v Alaska S. S Co, 91 
P.2d 1014, 199 Wash 490 

58 C J. p 573 note 95 [a] (18), (19) 

(4) To show negligence of passen¬ 
ger—Oliver v. New England S. S 
Co , 52 N.E 2d 1, 315 Mass. 151. 

Evidence held insufficient 

(1) In general 

U S —Kulack v The Pearl Jack, C.A 
Mich, 178 F 2d 154 
Mass—Zaia v. "Italia” Societa An- 
onyma Di Navigazione, 87 NE 2d 
183, 324 Mass. 547, 11 A L R 2d 
1071 

58 C J p 573 note 95 [b]. 

(2) To show negligence, 

US— Erdman v. U S, C.CANY, 
143 F.2d 198, certiorari denied 65 
SCt. 122, 323 US. 769, 89 L Ed 
615—Fetan v Atlantic & Caribbean 
Steam Nav Co, DCN.Y, 60 F 
2d 328—Demgard v. U S , D C N 
Y., 94 FSupp. 309—The Nereid, D. 
C.N.J, 40 FSupp. 736—Le Doux v 
U. S Lines Co., DCNY, 31 F 
, « Supp 608—Logue v. Cape Cod S. 
S Co., D'C Mass, 30 FSupp. 606— 
Brady v Farley, DCNY, 27 F. 
Supp 840 

Ky.—Coney Island Co. v. Brown, 162 
S W 2d 785, 290 Ky 750 
N Y—Preston v. Hudson River* Day* 
Line, 27 N Y S 2d 5S7, 176 Misc. 412, 
affirmed 32 NY.S 2d 132, 263'App. 
Div 814 ' *- •* 

($) To suppprt finding? us. |to ( lasfc 
clear chance,—Erdman v. U. S., C.C 
, A.N.Y., 143 F 2d 198, certiorari de- 

11.41 i 


med 65 S.Ct 122, 323 US. 769, 89 L 
Ed. 615 

(4) To bring into operation res 
ipsa loquitur rule —Dann v Com- 
pagnie Generale Transatlantique, D 
CN.Y, 45 F.Supp. 225 

60. U S —Cobb v Howard, D C N.Y., 

5 FCas No 2,925, affirmed, CC, 5 
F Cas No 2,924 

61. US—The Valencia, D C.Wash, 
110 F 221, affirmed 117 F. 68, 54 
CCA 454. 

62. U.S—The Oregon, Wash, 133 F 
609, 68 C.C.A. 603 

63. U S.—The President, D.C.Cal, 92 
F. 673. 

64. Tindings of fact and conclusions 
of law 

(1) In action for injuries sustained 
by steamship passenger when bitten 
by dog of fellow passenger, findings 
were held to support conclusion of 
law that steamship company was not 
liable —Aquino v Alaska S S. Co, 
91 P 2d 1014, 199 Wash. 490. 

(2) In passenger's libel for inju¬ 
ries sustained when motor of tender 
exploded, finding that managing offi¬ 
cers of corporate owner had no prop¬ 
er or adequate system of inspection 
of motor by any person other than 
operator was held tantamount to 
finding that there was proper inspec¬ 
tion by operator—rCaliforma Yacht 
Club ,of Lqs Ang^le^ v. Johnson, C C. 
A Cal, 65 F.2d 245/ 

65. US —Voltmann v United Fruit 
Co,, ,C.C.A.NY, 147 F 2d 514. 

58 CJ p 574 note 3. 
pfcreofcion of verdict 

(1) In river boat passenger’s ac¬ 
tion for. injuries sustained m falling 
off a deck chair, conflicting evidence 
as to cause of accident and the’ab- 



SHIPPING 


80 C.J. S. 


§ 201 


negligence on the part of the vessel or its em¬ 
ployees, 66 or contributory negligence on the part of 
the passenger, 67 is a question of fact for the jury, 
unless the evidence is so manifestly insufficient that 
a finding based thereon could not be sustained. 68 
When it cannot be determined as a matter of law, 
the question of whether the injuries for which re¬ 
covery is sought were proximately caused by the 
negligence or wrong of the vessel or its employees 
is ordinarily one for the jury. 69 

What constitutes baggage. Where recovery is 
sought for loss or injury of baggage, the question of 
whether any particular article or property may 
properly be deemed baggage, in view of the nature 
of the voyage, and the circumstances and condition 
of the passenger, is generally for the jury, under 


proper instructions from the court 70 

Instructions . Instructions, in actions by a pas¬ 
senger against a carrier by water, are governed by 
the rules applicable to instructions in civil actions 
generally. 71 Thus, on request, each party is ordi¬ 
narily entitled to full instructions correctly stating 
the law covering his side of the case. 72 The instruc¬ 
tions should deal only with the law, and the court 
should not charge the jury as to matters of fact. 73 
Although requested, the court need not instruct on 
defenses not raised by defendant's answer, 74 or on 
matters which the evidence does not show to ex¬ 
ist, 75 and, unless a requested instruction is entirely 
correct, and may properly be given without qualifica¬ 
tion or possibility of being misunderstood, there is 
no error m refusing it. 76 


sence of evidence tliat boat owner 
failed to do anything it should have 
done in the exercise of ordinary care 
was held to justify directed verdict 
for owner —Cloke v Coney Island, 
10 N.E 2d 1009, 56 Ohio App. 384. 

(2) In action for Injuries to pas¬ 
senger who stumbled over water 
guard, evidence showed that water 
guard was properly incidental to the 
construction of steamship and free 
from defects, and that passenger had 
full knowledge of its existence and 
location and could have seen water 
guard if he had looked, and hence 
verdict should have been directed for 
shipowner—Oliver v. New England 
S S Co,52 N.E 2d 1, 315 Mass 151 

(3) Under evidence m action for 
loss of trunk between Havre and 
Pans, ocean carrier selling New 
York-Havre steamship ticket was 
held to have entered into special con¬ 
tract for carrying passenger's trunk 
from New York to Paris as princi¬ 
pal, not agent of connecting rail ear¬ 
ner, rendering directed verdict for 
ocean carrier erroneous—Wiener v 
Compagme Generate Transatlantique, 
CCANY, 61 F.2d 893 

Value of wife’s services 

In passenger’s action for injuries 
sustained while disembarking from 
steamship in which husband of pas¬ 
senger joined, suing for loss of wife’s 
services, question whether wife’s 
services were of value was for jury 
as going to ad damnum—Bellocchio 
v. Italia Plotte Riumte Cosulich Line 
Lloyd Sabaudo Navigazione Generate, 
CCANY, 84 F 2d 975 
Evidence held sufficient to require 
submission to jury 
NY.—Ward v Vanderbilt, 4 Abb 
Dec. 521, 1 Keyes 70, 34 How.Pr. 
144 

Evidence held insufficient to require 
submission to jury 

U S —Baer v. North German Lloyd, 
CC.ANY, 69 F2d 88 
58 CJ. P 573 note 95 [b] (8). I 


66* U S —Kvart v. Swedish Ameri¬ 
can Line, C.C ANY, 126 F.2d 279 
—Moore v American Scantic Line, 
CCANY, 121 F 2d 767—Streck- 
fus Steamers v. Shuttleworth, C C 
A.W.Va, 86 F 2d 327, rehearing de¬ 
nied 86 F 2d 1013, certiorari denied 
57 -SCt 922, 301 U S’ 694, 81 L Ed 
1350—Bellocchio v. Italia Flotte 
Riunite Cosulich Line Lloyd Sag- 
audo Navigazione Generate, CCA 
NY., 84 F 2d 975—Maibrunn v. 
Hamburg-Amencan S S Co, C C 
ANY, 77 F 2d 304. 

Mo —Munsey v. Eagle Packet Co., 
App, 50 S W 2d 754. 

58 C,J p 574 note 4. 

Evidence held sufficient to require 
submission to jury 

U S —Weill v 'Compagme Generate 
Transatlantique, CCAN.Y, 113 F. 
2d 720, certiorari denied 61 SCt 
136, 311 US. 697, 85 L Ed 452— 
Silverman v. Bermuda & West In¬ 
dies S S. Co., CC.A.N.Y, 74 F.2d 
683. 

Wash—Lang v. Puget Sound Nav 
Co, 65 P 2d 1069, 189 Wash. 353 

58 CJ p 573 note 95 [a] (16), (17). 

67. U S —Kvart v Swedish Ameri¬ 
can Line, CCAN.Y, 126 F 2d 279 
—Moore v. American Scantic Line, 
CC.AN.Y., 121 F 2d 767—Pacific 
S S Co. v. Holt, C C.A.Or., 77 F 2d 
192. 

58 C.J p 574 note 5 

Evidence held sufficient for submis¬ 
sion to jury 

Md.—Baltimore, etc, R Co. v Moon, 
84 A. 536, 118 Md. 380 

68. N.Y —Hughes v New Jersey 
Steamboat Co, 31 NY.S, 1012, 11 
Misc 65 

69. U S —Pacific S S. Co. v. Holt, C. 
C A Or, 77 F 2d 192—Lee Line 
Steamers v. Page, Tenn, 237 F. 57, 
150 CCA 259. 

70. Fla—Brock v. Gale, 14 Fla 523, 
14 AmR. 356 

58 C J p 575 note 8 

1142 


71. U S —Streckfus Steamers v. 

Shuttle worth, CC.AWVa, 86 F„ 
2d 327, rehearing denied 86 F 2d 
1013, certiorari denied 57 S Ct 922, 
301 US 694, 81 LEd 1350 

N Y —Kaehler v. North American 
Lloyd, 46 NE 2d 342, 289 N.Y. 407. 

72* Mass -—Dodge v Boston, etc , SS. 
Co, 19 NE. 373, 148 Mass. 207, 12 
Am SR 541, 2 L R A. 83. 

58 C.J. p 575 note 10. 

Instructions held proper and suffi¬ 
cient 

U S —Pacific S S Co v. Holt, CCA 
Or., 77 F 2d 192. 

N.Y—Kaehler v North German 
Lloyd, 46 N E.2d 342, 289 N.Y. 407, 
motion denied 49 N.E.2d 620, 290 N 
Y 659. 

Wash—Lang v, Puget Sound Nav., 
Co, 65 P.2d 1069, 189 Wash. 353. 

58 C J p 575 note 10 [b]. 

Instructions held improper or errone¬ 
ous 

U.S—Voltmann v United Fruit Co.,, 
CCANY., 147 F 2d 514. 

Ky—River Excursion Co. v. Kuntz, 
51 S.W.2d 911, 244 Ky. 587. 

73. Cal —Hampton v. Occidental, 
etc, SS Co, 73 F. 579, 139 Cal. 706 

58 C.J. p 575 note 11. 

Instruction, held properly denied 

U S —Streckfus Steamers v. Shuttle- 
worth, CC.AW.Va, 86 F 2d 327, re¬ 
hearing denied 86 F2d 1013, cer¬ 
tiorari denied 57 S Ct 922, 301 U.S. 
694, 81 LEd 1350. 

74. Mass—Mountford v. Canard SS 
Co, 88 NE 782, 202 Mass. 345 

58 C J. p 575 note 12. 

75. Wash —-Lang v Puget Sound 
Nav. Co, 65 F.2d 1069, 189 Wash. 
353. 

58 C J. p 575 note 13. 

76. U S —Coney Island Co. v. Den- 
nan, Ohio, 149 F. 687, 79 C C A.' 875. 

58 C J. p 575 note 14. 
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§ 202. - Damages; Recovery of Passage 

Money 

a. Breach of contract or duty to trans¬ 
port 

h Personal injuries 

c. Delay, loss of, or inj'ury to, baggage 

a. Breach of Contract or Duty to Transport 

Generally any failure of the carrier fully to perform 
Its contract to transport entitles the passenger to recover 
any passage money which has been paid in advance. 
Where the failure to transport is due to inevitable acci¬ 
dent or governmental action, the passage money is the 
only amount recoverable, but, if the breach consists m 
some voluntary act on the part of the carrier or its 
servants, items of damages which proximately result 
therefrom may be recovered. 

While the rule applies only where the breach is 
of the precise contract for which the passage money 
has been paid, 77 unless the noncompletion of the 
transportation is due to the passenger’s own con¬ 
duct, 78 or the contract has liquidated the amount of 
damages recoverable, 79 practically any failure of the 
shipowner fully to perform his contract to transport 
entitles the passenger to recover any passage money 
that has been paid m advance, 80 even though the 
voyage is not completed because of destruction of 
the vessel by inevitable accident, 81 or not com¬ 
menced because of acts of the government at the 


port of embarkation. 82 Where the failure to trans¬ 
port occurs at a foreign port of embarkation, the 
passenger is entitled to the return of his money at 
that port, 83 and, if suit for recovery is brought m 
this country, the rate of exchange has nothing to do 
with the matter, as the passenger has saved the ex¬ 
change by coming to this country, and the recovery 
is of a sum representing in this country the amount 
which should have been returned to the passenger 
at the foreign port 84 

A moratorium or prohibition against withdrawal 
of bank accounts m the foreign country has been 
held to be no defense to an action in the United 
States to recover passage money which should have 
been refunded in the foreign port, if such prohibi¬ 
tion does not render performance of the carrier’s 
obligation impossible 85 Where the laws of a for¬ 
eign country do not apply to a demand made m this 
country for a return of passage money, a recovery 
has been permitted notwithstanding restrictions in 
such foreign country requiring payment m local 
currency, 86 but, where all matters connected with 
performance of the contract of carriage are gov¬ 
erned by the laws of a foreign country, a recovery 
of the passage money paid has been denied where 
the foreign law provides that a refund may be had 
only m a specific currency payable in the foreign 
country, 87 pursuant to a demand in the foreign 


77. U.S —Raymond, etc, Co. v. Eb- 
sary, CCA NY., 9 F.2d 889. 

58 C J. p 575 note 17. 

Performance of contract to transport 
see supra §§ 183-191. 

fQ. 'La—Marks v. Nashville M. & F 
Ins Co., 6 La.Ann. 126. 

58 C J. p 575 note 18. 

Failure to present for passage 

Where passenger purchased pas¬ 
sage on steamship operated by de¬ 
fendant from New York to Haifa, 
Palestine, but was removed from 
ship by Lebanese authorities at 
Beirut, Lebanon and failed to pre¬ 
sent himself at Beirut to continue 
voyage to Haifa, notwithstanding ac¬ 
commodations were available to him, 
whether passenger’s failure to pre¬ 
sent himself for passage was volun¬ 
tary or involuntary, default barred 
passenger from recovery of his pas¬ 
sage money, and, where there was 
no difference m steamship passage 
rates between New York and Haifa, 
Palestine, and New York and Beirut, 
Lebanon, defendant carrier did not 
receive any excess compensation 
within federal statute providing 
-that no earner shall receive greater 
compensation than rates charged.— 
Hal pern v Amencan Export Lines, 
;108 N Y.S 2d 177. 


79. La—McGlom v. Henderson, 6 
La. 715. 

58 C J. p 575 note 19 

80- U S.—The Valencia, B C.Wash , 
110 F 221, affirmed 117 F 68, 64 C 
C A. 454. 

58 CJ p 575 note 20. 

81. Mass—Brown v Harris, 2 Gray 
359. 

58 C J. p 576 note 21. 

82. US —Foster v Compagnie Fran- 
eaise De Navigation Sl Vapeur, B.C 
NY., 237 F. 858. 

83. US —Foster v Compagnie Fran- 
gaise Be Navigation & Vapeur, su¬ 
pra. 

84. US —Foster v Compagnie Fran- 
gaise Be Navigation & Vapeur, su¬ 
pra 

85. U.S.—Foster v Compagnie Fran- 
gaise Be Navigation & Vapeur, su¬ 
pra 

86- N Y —Kassel v. Nederlandsch 
Amenkaansche Stoomvaart Maat- 
schappij, 24 NYS.2d 450, 177 Misc 
92, motion denied 35 N.Y.S 2d 730, 
264 AppDiv. 859. 

87. N Y —Eck v N V. Nederlandsch 
Amenkaansche Stoomvaart Maat- 
schappij, 52 N YS 2d 367, 183 Misc. 
691—Translateur v U &. Lines Co , 

■ 42 N Y.S 2d 117, 179 l Midc. 843— 

r Steinflnk v. North German Lloyd 
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S S. Co, 27 NYS.2d 918, 176 Misc 
413—Branderbit v Hamburg- 
American Line, 31 N Y.S 2d 588, 
affirmed 45 N Y.S 2d 188, 266 App. 
Div 1011—Ornstem v. Compagnie 
Generale Transatlantique, 31 N.Y. 

S 2d 524, affirmed 52 NYS2d 243. 

Release of currency from foreign re¬ 
strictions 

(1) Where performance of steam¬ 
ship company's contract to transport 
plaintiff from Germany to United 
States was prevented by Neutrality 
Act and presidential proclamation, 
plaintiff was entitled to refund of 
money deposited with company m 
Germany for such transportation 
only upon proof that company had 
succeeded m freeing deposited mon¬ 
ey from restrictions of German law 
providing for refund only m Ger¬ 
many.—Baer v U. S Lines Co., 43 N. 
YS 2d 212, 180 Misc. 456. 

(2) Plaintiff seeking refund of 
money deposited with steamship 
company m Germany m accordance 
With German law providing for re¬ 
fund in Germany only had burden of 
proving that company had trans¬ 
ferred plaintiff's reichsmarks to Unit¬ 
ed States J m dollars, and proof of 
withdrawal of reichsmarks exchang¬ 
ed for dollars which were transferred 
to United States did not cast on com- 
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country, 88 and such, a law has been held to apply 
to “on board money.” 89 

- Where passage money paid in foreign money is 
i^ecoverable in an action therefor, the amount re¬ 
coverable must be reckoned according to the value 
of the foreign money in the currency of the for¬ 
um, 90 and it has been held that no recovery may be 
had where foreign money in question is worthless 91 
The value of foreign money is to be reckoned at the 
rate of exchange prevailing on the day of the 
breach. 93 

Notice of claim. In the absence of constitutional 
or statutory prohibition, provisions in the contract 
of carriage requiring a written notice of a claim for 
a refund to be given within a specified time after 
the voyage has been abandoned are valid and will 
be enforced. 93 However, since a contract of car¬ 
riage is strictly construed against the carrier that 
prepared it, a provision of the contract requiring 
a written notice of claim within a specified time for 
damage in connection with the transportation is not 
applicable to an action by a passenger to recover the 
cost of passage where he failed to reach his destina¬ 
tion, 94 although a provision of the contract of car¬ 


riage requiring a written notice of claims under 
the ticket to be made within a specified time has 
been held applicable to an action to recover damages 
for the breach of the contract to carry where the 
voyage has been abandoned 95 

Other damages recoverable. If the failure to 
transport is due to inevitable accident or govern¬ 
mental action, and the vessel owner does all he can 
m performance of his contract, the passage money 
is the only amount recoverable, and no further sums 
can be had by way of damages. 96 If, however, the 
breach consists in some voluntary act on the part 
of the owner or his servants, and such damages 
proximately result therefrom, the passenger may re¬ 
cover compensation for loss of time, 97 expenses in¬ 
curred in getting to the port of departure or port of 
destination, 98 and the expenses of living at an in¬ 
termediate port 99 or the port of departure. 1 Like¬ 
wise, a person who has come on board to transact 
business with a passenger, but is carried away with¬ 
out having been given an opportunity to go ashore* 
is entitled to damages amounting to the reasonable 
value of the time lost and expense incurred m being 


pany burden of proof or of going for¬ 
ward with proof that plaintiff's 
reichsmarks were not similarly with¬ 
drawn —Baer v. U S Lines Co, su¬ 
pra. 

Expected reimbursement 

Expectation that United States 
government would require Germany 
to reimburse steamship company for 
all its property confiscated by reason 
of war furnished no ground for re¬ 
quiring company to refund money 
deposited with it m Germany subject 
to German law providing that re¬ 
fund could only be made in Germany 
—Baer v. U. S Lines Co, supra. 
Refund contract 

Where refund of unused ticket 
agreed to by owner of vessel was to 
be made m Germany and was not 
completed because German authori¬ 
ties did not fully approve it, the pas¬ 
senger could not recover on the re¬ 
fund contract and was entitled only 
to restitution of the consideration 
given for such contract.—Bleiweiss 
v Cunard White Star Limited, 34 N 
Y.S 2d 172. 

88. US —Translateur v U. S Lines 
Co, 42 NTS 2d 114, 179 Misc 840, 
affirmed m part and reversed in 
part on other grounds 42 N Y S 2d 
117, 179 Misc 843—Spiegel v. U. S. 
Lines Co., 37 N Y.S 2d 31, 178 Misc 
993 

89. N Y —Translateur v. U. S. Lines, 
42 N.YS 2d 117, 179 Misc 843 

Foreign law held inapplicable 
Where voyage from England to the 


United States was canceled by steam¬ 
ship company, German national who 
purchased steamship tickets in Ger¬ 
many with German money and who 
deposited “on board money” with the 
steamship company for use while on 
board steamship, was entitled to a 
refund of the on board money with¬ 
out having made any demand for the 
refund m Germany, since German 
law had no application—Spiegel v 
U. S Lines Co, 37 N Y.S 2d 31, 178 
Misc 993 

90. N.Y.—Spiegel v. U 6 Lines Co., 
supra—Rosenblueth v. N V Neder- 
landsch Amenkaansche Stoomvaart 
Maatschappij, 27 N Y.S 2d 922, af¬ 
firmed 30 N Y.S.2d 843, 262 App 
Div. 1002, appeal denied 31 N.Y S 
2d 666, 263 App Div 708. 

91. N Y —Zimmern v. N V Neder- 
landsch Amenkaansche Stoomvaart 
Maatschappij, 28 N.Y.S 2d 824, 177 
Misc 91. 

92. N Y.—Baer v. U S Lines Co, 
43 NTS 2d 212, 180 Misc 456— 
Kassel v. N V Nederlandsch 
Amenkaansche Stoomvaart Maat- 
schappij, 24 N.Y S 2d 450, 177 Misc 
92, appeal denied 35 NTS 2d 730, 
264 App Div. 859. 

93. NY—Translateur v U S. Lines 
Co, 42 N<T.S2d 114, 179 Misc. 840, 
affirmed m part and reversed in 
part on other grounds 42 N.Y.S 2d 
117, 179 Misc. 843—Goldarbeiter v. 
Cunard White' Stax Limited, 27 N 
Y.S 2d 920. 


94. N Y —Halpern v. American Ex¬ 
port Lines, 108 NYS2d 177. 

95. U S,—The Kronpnnzessin Ceci- 
Ue, Mass, 238 F 668, 151 C,C A. 
518, reversed on other grounds 
North German Lloyd v. Guaranty 
Trust Co , 37 S Ct 490, 244 U S 12, 
61 LEd 960 

58 C J P 569 note 47. 

Time limit held reasonable 

U S —The Kronpnnzessm Cecilies 
Mass, 238 F 668, 151 C C.A. 518, 
reversed on other grounds North 
German Lloyd v. Guaranty Trust 
Co , 37 S Ct 490, 244 U.S 12, 61 L 
Ed 960. 

96. N.Y.—:Baer v U. S Lines Co , 43. 
N Y S 2d 212, 180 Misc. 456—Orn- 
stein v Compagme Generale Trans^ 
atlantique, 31 N Y.S 2d 524, af¬ 
firmed 52 N.Y S 2d 243—Schostal v. 
Compagme Generale Transatlan- 
tiqijte, 27 NYS.2d 688 - 

5$<-C.J. p 576 note 26 

97. U.S—The President, D C Cal, 92- 
F. 673 

58 C.J P 576 note 27. 

98. U S —La Gascogne, D.C.N.Y., 135 
F 577 

58 C.J. p 576 note 28. 

99. U.S —-West v The Uncle Sam, C 

C Cal, 29 F Cas No 17,427, McAll 
505 ‘ 

58 C.J p 576 note 29. 

1« US.—La Gascogne, DC.N.Y, 135. 
F 577—The Zenobia, DQN.Y, 30* 
F.Cas.No.l$„209, Abb Adm. 80. 

58 C.J. P 576'note 30. , 
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taken to, and returning from, the place at which he 
is finally put ashore. 2 

Damages may be recovered for sickness or physi¬ 
cal injuries, 3 resulting losses and expenses, 4 and also 
any accompanying mental suffering, 5 * where they are 
proximately caused by the vessel owner’s breach of 
contract; but not where they are only remotely con¬ 
nected with the breach,6 or where they are largely 
due to the passenger’s own acts or want of care. 7 A 
passenger who has been wrongfully ejected, 8 or 
threatened with ejection unless he again pays his 
fare, 9 may recover damages for indignity or mental 
distress; but ordinarily no recovery can be had for 
mental suffering unaccompanied by physical injury 
or aggravating circumstances 10 Discomfort, an¬ 
noyance, or inconvenience is a proper subject of 
compensation for a breach m failing to furnish 
proper accommodations, 11 and in fixing the com¬ 
pensation for these elements it has been recognized 
that a distinction may properly be made because of 
sex. 12 

Special damages, resulting from peculiar circum¬ 
stances, may be recovered where the carrier has 
been notified of such circumstances at the time the 
contract of carnage was entered into. 13 

Mitigating circumstances. In a suit by a passen¬ 
ger for wrongful ejection it may be shown m miti¬ 
gation of damages that the passenger was guilty of 
misconduct on a former occasion, 14 and, if a pas¬ 
senger has been ejected because of humane motives, 
and to prevent him from coming to harm at the 
port of destination, the motives with which it is 
done mitigates the act and in such a case the dam¬ 
ages must be small. 15 

Exemplary damages. If the master maliciously 


and wantonly keeps a person on board and carries 
him against his will, exemplary damages may be as¬ 
sessed against the master for his malicious con¬ 
duct. 16 

Excessive damages. If the award made by a jury 
is so plainly excessive as to indicate that they were 
influenced by passion or prejudice, it may be set 
aside 17 

b. Personal Injuries 

Although there is authority to the contrary, it is 
generaliy held that, if the vessel owner has not authorized 
or ratified the act, he is not liable for exemplary dam¬ 
ages where the passenger is injured by the malicious and 
wanton act of an employee. 

Although there is authority to the contrary, 18 it 
is generally held that, if the vessel owner has not 
authorized or ratified the act, he is not liable for 
exemplary damages where a passenger is injured by 
the malicious and wanton act of an employee; 19 
but a statute making the vessel liable for injuries 
done to passengers by officers of the vessel has been 
said to permit the recovery of punitive damages 
against the vessel 20 

The principles governing compensatory damages 
for personal injuries are considered m Damages § 
17 et seq, and the principles governing excessive or 
inadequate damages for personal injuries are con¬ 
sidered in Damages § 198. 

c. Delay, Loss of, or Injury to, Baggage 

In the case of loss of baggage, the measure of dam¬ 
ages is generally the actual value to the owner of the 
articles at the time of the loss. In the case of injury 
to personal property, the measure of damages is the 
difference between the market value of the property at 
the time of its delivery and its value after the damage 
in transit. 


2. Mo.—Stoneseifer v. Sheble, 31 Mo 
243. 

3. U.S.—Lee Line Steamers v Page, 
Tenn, 237 F. 57, 150 CCA. 259 

58 C-J P 577 note 32 

4. IJ.S—-'Chicago, etc., Transit Co v. 
Moore, Mich, 259 F. 490, 170 CCA 
466, certiorari denied 40 S Ct. 118, 
251 US. 553, 64 L Ed 411. 

58 C.J. p 577 ndte 33 

5. US —Chicago, etc, Transit Co. 

v Moore, supra. 

58 C J. p 577 note 34. 

<6, US —Raymond, , etc , Co v. Eb- 

sary, CCA.NY, 9 F.2d 889 

58 C J. p 577 note 35 

V. Mich —-McWethy v Detroit, etc, 

R Co , 86 N.W. 827, 127 Mich 333, 

55 LR A. 3Q6 

53 O.J. p 577 note 36 

3. US—La Gascogne, DCN.I, 135 

F.,f77. t , 

58 ca. V 577 note 37. 


9. US —Austro-Amencan SS Co. v 
Thomas, N.Y, 248 F 231, 160 CCA. 
309, L.R.A 1918D 873. 

58 C.J. P 577 note 38 

10. Iowa—Zabron v Cunard SS C0„ 
131 NW. 18, 151 Iowa 345, 34 LR 
A.N.S, 751. 

58 C.J. p 577 note 39. 

11. NY—Lignante v. Panama R 
Co., 131 N.Y S. 753, 147 App Div 97. 

58 C J. P 577 note 40. 

12m U S —Bailey v The Sonora, D C 
Cal, 2 FCas.No.746. 

58 C.J p 578 note 41. 

13. Ala—Central of Georgia R., Co' 
v. Knight, 57 So. 253, 3 AlaApp. 

4 ?s. - ‘ , 

58 C.J. p 578 note 42. 

14. Ky—Re&sor v. Paduoah,! etc., 
Ferry Co.,, 153. S.W 222, ,152 Ky. 
220, 43 L.RA,N.S.,. 82& j , ; 

U45 


15. U.S —Pearson v. Duane, Cal,,, 4 
Wall 605, 18 LEd. 447. 

16. U S.—The Yankee v Gallagher, 
CCCal, 30 F.Cas No.18,124, McAll. 
467. 

Mo—Stoneseifer v Sheble, 31 Mo. 
243 

17. US.—New York, etc, SS. Co v 
Garcia, C'C.A Puerto Rico, 16 F2d 
734 

58 C.J p 578 note 46. 

18. Tenn.—Planters Packet Co v. J. 
W Cofer, 4 TenmCxvA. 155. 

58 C.J. p 8 note 55. 

Exemplary damages generally see 
Damages §§ 117-127. 

19. CAL—Trabing v. California Nav., 
etc, Co, 53 P. 644, 121 Cal. 137. 

58 C J p 578 note 56. 

20. Ill.—The F. X. Anbury, 28 111 
412, 81 AmD 292. 

58 C.J. p 578 note 57. 
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The measure of damages for loss of baggage is 
generally the actual value to the owner of the ar¬ 
ticles constituting the baggage at the time of the 
loss 21 If the articles lost are curios, having no 
market value in the generally accepted sense, their 
value at the port of destination as shown by the 
opinions of experts may be taken as the proper 
measure of damages. 22 Where the article consists 
of a manuscript having a great, but not readily as¬ 
certainable, value to the owner, it has been held 
that the amount of damages should properly be 
based on the amount of time it would take the au¬ 
thor to reproduce the manuscript. 23 It has been 


held that the measure of damages for injury to per* 
sonal property of the passenger is the difference 
between the market value of the property at the 
time of its delivery to the carrier by water and its, 
value after the damage m transit 24 

Special damages may be recovered for the loss or 
delay of baggage where the vessel owner or his 
agent has been informed of the special circum¬ 
stances; 25 but not otherwise, unless the circum¬ 
stances are such as might reasonably be supposed 
to have entered into the contemplation of the par¬ 
ties. 26 


X. DEMURRAGE 


§ 203. Definitions and Distinctions 

Demurrage is a sum agreed on to be paid as com¬ 
pensation for delay beyond a stipulated or reasonable 
time for loading or unloading a vessel; broadly, it is com¬ 
pensation recoverable for any improper detention. 

Although demurrage has been said to be a mere 
name, 27 m its strict sense it is the compensation 
provided for m the contract of affreightment for 
the detention of the vessel beyond the time agreed 
on for loading or unloading; 28 a sum agreed by the 
charterer to be paid as liquidated damages for de¬ 
lay beyond a stipulated or reasonable time for load¬ 
ing or unloading. 29 Essentially demurrage is a 
claim for damages for failure to accept delivery 30 
In a broad sense, every improper detention of a 
vessel may be considered a demurrage, and compen¬ 
sation in that name may be obtained for it. 31 It 
has been said that demurrage is only an extended 


freight or reward to the vessel as compensation for 
earnings she is improperly caused to lose, 32 and can 
only be allowed where the loss is proved. 33 De¬ 
murrage has reference solely to compensation for 
the services of the vessel, and not to compensation 
paid by the vessel to the custodian to whom the 
goods are delivered pending their delivery to> con¬ 
signee or owner. 34 

Ordinary demurrage is a claim by the vessel or 
the owner of the vessel against the charterer or the 
cargo, or a claim by the charterer against some per¬ 
son failing to perform a maritime duty to, the ves¬ 
sel. 35 

§ 204. Necessity, Sufficiency, and Construc¬ 
tion of Contract in General 

Demurrage in the strict sense must be stipulated for 
in the contract, but damages in the nature of demurrage 


21. US.—The Minnetonka, NT, 146 
F 509, 77 CCA 217, certiorari de¬ 
nied 27 iSCt. 777, 203 US 589, 51 
LEd 330. 

Damages for loss, delay, or injury of 
baggage generally see Carriers §§ 
902, 903. 

22. US—La Bourgogne, NT, 144 
F 781, 75 CCA 647, affirmed 28 S 
Ct 664, 210 US 95, 52 LEd. 973. 

23. U S —Wood v Cunard SS Co , N 
T, 192 F 293, 112 CCA 551, 41 
LRA,N.S, 371. 

24. US —McElligott v Isthmian S 
S Co , D C Ga, 85 F Supp. 686, af¬ 
firmed, CA, 177 F.2d 591. 

proof of damages 

In libel by passengers against 
steamship company for damages to 
personal belongings and effects, proof 
of damages is sufficient if it fairly 
shows nature and character of goods, 
whether new or secondhand, and if 
second hand, affords a fair basis for 
arriving at loss caused by their com¬ 
plete destruction—Isthmian S S Co. 
v. McElligott, C.A Ga, 177 F2d 591. 


25. Mich —Vanderberg v. Detroit, 
etc, Nav Co, 186 N.W. 477, 216 
Mich 682 

58 C J p 579 note 70. 

26. Fla.—Brock v Gale, 14 Fla 523, 
14 AmR 356. 

58 C J p 579 note 71 

27. RI —Falkenburg v. Clark, HR. 
I 278. 

28. Ala—Southern R Co v Lewis, 
51 So. 863, 165 Ala. 451 

58 C J p 580 note 77. 

29. U S —Continental Grain Co. v. 
Armour Fertilizer Works, D C N T„ 
22 F Supp. 49—Earn Line S S, Co 
v Manati Sugar Co, CC.ANT, 
269 F. 774 

Demurrage charge 

Although a demurrage charge is a 
sum agreed on as liquidated damag¬ 
es, damages are for delay, and they 
do not include every expense which 
might arise—Continental Grain Co 
v. Armour Fertilizer Works, D.CN. 
T., 22 F.'Supp. 49 
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30. U.S.—Little v. One Cargo of 
Lumber, D C Fla , 2 F 2d 608—The 
Kittegaun, DC Pa, 281 F. 886, af¬ 
firmed, C.C A , U. S Shipping Board 
Emergency Fleet Corporation v 
Banque Russo Asiatique, London^ 
286 F. 918. 

31. U S —Continental Grain Co v. 
Armour Fertilizer Works, DC.KT, 

22 F.Supp 49 

58 CJ. p 580 note 78. 

32. U S —Tone Suzuki v. Central 
Argentine Ry, CCAN.T, 27 F 2d; 
795—California & Eastern S. S Co 
v 138,000 Feet of Dumber, D C Md., 

23 F 2d 95 

58 C J p 580 note 79. 

33. U S —The Conqueror, N.T , 17 Sv 
Ct. 510, 166 US 110, 41 LEd 937. 

58 CJ p 580 note 80. 

34. U S —California, etc , SS. Co v. 
138,000 Feet of Lumber, DC.Md, 
23 F 2d 95 

35. U.S—The Corfe Castle*, D.CN. 
Y., 221 F. 98. 
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are recoverable for breach of the Implied obligation to 
load or unload with reasonable dispatch. 

Liability for demurrage, using the word in its 
strictly technical sense, exists only when expressly 
stipulated for m the contract. 36 Using the term m 
its broader sense, damages in the nature of demur¬ 
rage are recoverable for a breach of the implied 
obligation to load or unload the cargo with rea¬ 
sonable dispatch, 37 but only by the party to whom 
the duty is owed, 38 and only against one who is 
party to the shipping contract, and who, under its 
terms, is responsible to the shipowner for the de¬ 
lay. 39 Where the shipping contract as executed 
omits the demurrage clauses, 40 or where it provides 
for recovery of demurrage for delay for a limited 
period, and the detention extends beyond the con¬ 
tract limit, 41 recovery of damages for wrongful de¬ 
tention, independently of express contract, may be 
allowed. Neither demurrage under the contract 42 
nor damages for detention 43 are recoverable where 
the terms of the contract expressly negative such 
liability; but it has been held that a charter party 
expressly excluding demurrage and a telegraphic 
order from the charterer to the consignee to unload 
promptly on arrival constitute an implied agree¬ 
ment of the parties that reasonable diligence would 
be exerted for the discharge of the cargo entitling 
the shipowner to damages for any detention be¬ 
yond a reasonable time. 44 

Execution and validity. When an express con¬ 
tract is relied on as defining a charterer's liability 
for demurrage or as exempting him from it, it is 
essential to its validity that it be executed, 45 and 
with the mutual assent of the parties, 46 based on 


knowledge of its terms; 47 and any modification 
thereof, to be binding, must be by mutual assent. 48 
The contract must be based on a legally sufficient 
consideration; 49 and if made through agents, it 
must be shown that they were duly authorized, or 
that the contract has been ratified expressly or by 
implication by the party whom it is sought to hold 
bound 50 

Construction and effect in general. The general 
rule that effect will be given to the intent of the 
parties, as expressed in the words they have used 
m their contract, applies to shipping contracts in de¬ 
termining whether demurrage has been provided for 
therein, and, if so, under what conditions or restric¬ 
tions recovery may be had. 51 Even where the 
contract provides for demurrage, such provisions 
will not be extended by construction beyond the 
clear purport of the language employed, 52 provisions 
for reductions m freight in certain contingencies not 
applying to demurrage, 53 provisions for demurrage 
under express contract not applying necessarily to 
an implied contract arising after termination of the 
express contract by circumstances which rendered 
its performance impossible, 54 provisions exempting 
the charterer from liability for delay not due to his 
fault not relieving him from liability for detention 
caused by failure to perform his covenants, 55 and 
provisions exempting from liability for delay or 
failure to perform his covenants, not covering delay 
or failure due to the party's willful neglect or 
fault 56 The intention of the parties to an informal 
charter party, with respect to demurrage, may be 
gathered from the terms of a formal charter for a 
series of similar voyages. 57 


36. U.S—Empire Transp Co v 
Philadelphia, etc, Iron Co , Minn, 
77 F 919, 23 C.CA. 564, 35 LEA 
623. 

■58 C J. p 580 note 83. 

37- U S —Lehigh Valley Coal Co v 
Ionia Transp. Co., Minn , 174 F 798 
98 CCA. 506. 

58 C J. p 580 note 85. 

38. U.S—The Corfe Castle, DCN 
Y, 221 F 98 

58 C J. P 581 note 86 

38. U.S —Ben Franklin Transp Co. 
v. Federal Sugar Refining Co., N. 
Y., 242 F 43, 154 C.CA 635. 

40 . NY—Van Etten v. Newton, 31 
NE 334, 134 N.Y 143, 30 Am.SR 
630. 

58 C J p 581 note 88. 

41 . N Y.—Morse v. Fesant, 3 Abb 
Dec 321, 2 Keyes 16, 30 How.Pr. 
591. 

42 . U.S—Mitchell v. U Ct.Cl., 96 
U.S. 162, 24 L Ed. 702. 

-58 C J. p 581 note 91. 


43. Fla—Pearson v. G-nce, 8 Fla 
214 

58 C J p 581 note 92. 

44. U S —Philippine Trading Co. v. 
U S, 47 Ct.Cl. 328. 

45. US —The Effna, D CN.Y, 28 F. 
2d 282 

46. U S —Rackett v Stickney, C C 
N.Y, 27 F. 878, 23 Blatchf 566 

47. U S —Rackett v Stickney, supra. 
58 C J. p 581 note 96. 

48. US—Burns v. Burns, NY, 131 
F 238, 65 CCA 224. 

58 C J. p 581 note 97, 

49. N.Y.—’Clyde v Wood, 179 N Y.S. 
252, 189 AppDiv. 737. 

58 C J. p 581 note 98. 

50. U S —The Hamilton J. Mills, T> 
C.NY, 22 F 790. 

58 C J P 581 note 99. 

51. Free time 

Charter party fixing thirty days 
“free time” for whole venture and 
providing that demurrage would 
start at expiration of such period iin- 
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posed risk of delay on owner for first 
thirty days and on charterer subse¬ 
quent thereto, notwithstanding provi¬ 
sion m printed portion of instrument 
making demurrage dependent on 
charterer’s default—James Hughes, 
Inc, v. Charles Dreifus Co, C.CA.N. 
Y, 89 F2d 9. 

52. U S.—Durchmann v I>unn, N Y., 
106 F. 950, 46 C.CA 62—The James 
Baird, HCMass, 90 F. 669 

53. US—Bowen v. Sizer, D.CNY, 
93 F. 227 

58 C J p 581 note 5. 

54. US—The Spartan, DCNY, 25 
F 44. 

55. XJ S.—Sixteen Hundred Tons of 
Nitrate of Soda v. McLeod, Cal, 61 
F 849, 10 CCA 115—Thacher v. 
Boston Gaslight Co, DOMass., 23 
F Cas No 13,850, 2 Lowell 361 

56. U.S —Melloy v. Lehigh, etc.. 
Coal Co., D.CN.Y, 37 F 377. 

57. U S —Atwater Fuels v. Pocahon¬ 
tas Fuel Co, C.A.Mass., 185 F 2d 
337. 
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Following the general rule of construction, words 
will be given their, ordinary meaning 58 unless it ap¬ 
pears from the context that a word has been used 
by the parties in a peculiar sense 59 Inconsistent 
and conflicting clauses m a shipping contract must 
be construed so as to give effect to the intention of 
the parties as collected from the whole instru¬ 
ment. 60 A bill of lading supersedes and takes 
precedence over a prior parol agreement as to the 
rate of discharge, on the principle that preliminary 
negotiations are merged m a written contract, 61 
but a bill of lading is itself subject to the charter 
party where the provisions of both are in con¬ 
flict. 62 A bill of lading providing for loading de¬ 
murrage, issued after the vessel is loaded, relates 
back and governs the liability of the shipper for the 
delay caused by him in loading, in the absence of 
other provisions to the contrary. 63 

§ 205- Liability of Charterer 

a. In general 

b. Termination of liability 
a. In General 

The shipper or charterer Is primarily liable for tJe- 
murrage regardless of the existence or nonexistence of 
an express contract, but not for delays for which he is 
pot responsible, or where the contract relieves him of 
liability. 

The shipper or charterer is primarily liable for 
demurrage, regardless of the existence or nonexist¬ 
ence of an express contract, 64 and where the delay 
is with respect to matters for which responsibility 
is placed on, or assumed by, the charterer, the lia¬ 
bility is his , 65 but he is not liable where the delay 
is due to default in performance of a duty which 
under the agreement rests on the ship 66 or on a 
third person, 67 or to marine risks which the ship¬ 


owner assumed; 68 nor is he liable for loss from 
detention m discharging cargo, where the carrier 
has assumed the risk of delay. 69 The charterer may 
agree to load or discharge within a fixed time even 
though the risk and expense of at least a part of the 
operation may remain on the shipowner 70 The 
liability of the charterer for delay caused by act 
of the shipmaster is established by proof that the 
master was acting therein as agerit for the char¬ 
terer, 71 while no such liability exists if the master 
was acting as agent of the consignee. 72 A char¬ 
terer’s liability cannot be based on a mere ex¬ 
pression of opinion m a letter written by him, 73 
or on a charter party which was canceled before 
the delay arose. 74 Where the charterer subchar¬ 
ters the vessel to others, the latter become char¬ 
terers within the meaning 6*f the rule imposing lia¬ 
bility for demurrage on charterers, 75 and are liable 
for damages for detention of the vessel due to their 
fault. 76 A charterer is not relieved of liability by 
the circumstance that the consignee is the owner of 
the goods, and, as such, takes part m the negotia¬ 
tions with the shipper as to the rate of freight, 77 ,or 
by the fact that the chartered vessel for delay of 
which demurrage is claimed was owned by the char¬ 
terer and lent by him for a money consideration to 
the plaintiff to use with his own vessels. 78 

b. Termination of Liability 

Where the charterer is primarily liable for demur¬ 
rage, his liability is not terminated when the goods are 
delivered on ship, or when the gopds are delivered to, 
and accepted by, the consignee; but charter parties usu¬ 
ally contain a “cesser clause” providing that the charter¬ 
er’s liability shall cease as so-on as the cargo shall have 
been shipped. 

Where the contract between charterer or shipper 
and the shipowner places the primary liability for 
demurrage on the charterer, that liability is not 


58. U.S.—Tweedie Trading Co. v 
Barry, NT., 205 F. 721, 124 C.C.A. 
15 

58 C J p 581 note 10 

59. U.S.—The Nivose, OCMd., 291 
F 412, .affirmed, CCA., Muller v. 
Plisson Steam Nav Co , 208 F 1022, 
certiorari denied 45 S Ct 92, 266 
US. 606, 69 LEd 464. 

58 CJ p 682 note 11, p 192 note 43 

m 

60. U S.—Hires Co v. Puerto Rico 
International Corp, DCNY., 285 
F. 645—The Iona, Tex, 80 F. 933, 
26 C.C A. 261. 

61. ‘U.S.—Brown v. Certain Tons of 
Coal, DC Mich, 34 F 913 

62. U.S.—*Bell v Stewart, C.CA.- 
Fla., 31 F 2d 44 

63. N.Y.—Tweedie Trading Co. v. 
Craig, 144 N.Y.S. 64, 159 App Div 
192. 


64. Me—Hall v. Barker, 64 Me 339. 

58 C.J. p 582 note 19. 

65. US—The Marpesia, CCANY, 
292 F. 957. 

58 C.J. p 582 note 24. 

66. U S.—West Hartlepool Steam 
Nav Co v. Virgima-Carolma 
Chemical Co,' Ga, 164 F 836, 90 
CCA. 288 

67. US.—The Schmidt, D.C Pa., 27 
F 671. 

68. US —New Orleans-Belize Royal 
Mail, etc, SS Co. v. U. S, Ct Cl, 
36 SCt 76, 239 U.S. 202, 60 L.Ed. 
227. 

69. US—Baltimore SS Co. v. Kop- 
pel Industrial Car, etc, Co, CCA 
Md, 299 F. 158 

70. US—The Eugenia, DCN.T, 53 
F.2d 1054. 


71. U.S—Hammett v Chase, DON. 
Y., 158 F. 203, affirmed 165 F. 1005, 
91 CCA. 663. 

72. U S —Seagar v New York, etc , 
Mail SS Co, NY, 55 F 324, af¬ 
firmed 55 F. 880, 5 C.C A 290. 

N.Y —Robertson v Bethune, 3 Johns 
342. 

73. U S —Eleven Hundred Tons pf 
Coal, CC.Me., 12 F. 185. 

74. U.S,—Morgan v Garfield, .etc, 
Coal Co., D.C Mass, 113 F. 520 

75- U S,—Keyser y. Jurvelius, Fla., 
122 F 218, 58 C.C.A. 664 

76. U S.—Keyser v. Jurvelius, su¬ 
pra. f 

77. NY—Van Etten v Newton, 31 
NE 334, 134 N.Y. 143, 30 Am S.R. 
630. 

78. U S —Johnson Lighterage Co. v 

U. <S, 57 CtCl 238, . . 
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terminated when the goods are delivered on ship 
and the shipowner’s lien attaches, 79 nor does it 
terminate even when the goods are delivered to the 
-consignee and accepted by him, unless, and then 
only to the extent that, the charter party may pro¬ 
vide for its termination. 80 

Cesser clause. A charter party commonly con¬ 
tains a stipulation known as a “cesser clause” 81 pro¬ 
viding that the charterer’s liability under the char¬ 
ter party shall cease as soon as the cargo shall have 
been shipped, 82 the general object of which is to 
free the charterer from responsibility at distant 
ports, arising from circumstances not within his 
control or subject to his supervision. 83 It is usually 
associated with a clause giving an absolute lien on 
the cargo in favor of the ship for freight and 
demurrage, 84 and the general construction of the 
two clauses together is to consider the intent of the 
parties to be that the ship shall look to her lien 
on the cargo for all claims arising after leaving the 
port of loading. 85 Where a charter party contains 
a clause for cesser of the liability of the char¬ 
terer, coupled with a clause creating a lien in 
favor of the shipowner, the cesser clause is to be 
construed, if possible, as not applicable to a liability 
with which the lien is not commensurate, 86 such as 
a claim for demurrage which accrued before load¬ 
ing, 87 demurrage charges to which the consignee is 
not made liable by the bill of lading, 88 or demurrage 
charges at the point of unloading where the ship 
was required so to discharge the cargo that the lien 
was lost, 89 but where liens for demurrage charges 


commensurate with the rights surrendered by the 
cesser clause, are given to the shipowner, the char¬ 
terer’s liability for such charges ceases 90 If the 
language exempting the charterer is clear and ex¬ 
plicit, he will be protected even against claims for 
prior delays at the place of loading as well as for 
claims at the place of discharge 91 If the meaning 
of the charter in connection with the cesser clause 
is not clear, the court will construe it as not reliev¬ 
ing the charterer from his stipulated liability for 
breaches incurred in loading, 92 and the charterer’s 
liability for delay m loading continues notwithstand¬ 
ing a cesser clause, where other clauses m the con¬ 
tract expressly provide for a division of liability 
between the charterer for delay at port of loading 
and the consignee at port of discharge, 93 or where 
the cesser clause is printed and the parties have 
inserted in writing a provision inconsistent there¬ 
with to the effect that the charterer will have the 
cargo discharged within a fixed period 94 In order 
to terminate liability there must have been com¬ 
pliance with the Conditions of the cesser clause. 95 
A cesser clause terminating the charterer’s liability 
does not release the ship from responsibility, which 
she had assumed, to unload according to the custom 
of the port. 96 

Effect of identity of parties. The fact that the 
charterer and consignee are the same person does 
not affect the operation of the rule exempting the 
charterer from all personal liability under the cesser 
clause when a lien on the cargo is substituted there¬ 
for. 97 


79. TJ S —■u S v. U. S Steel Prod¬ 
ucts 'Co., D.C3STY, 27 F 2d 547— 
Davis v. Smokeless Fuel Co, N.Y., 
196 F 753, 1X6 CC.A. 381, certio¬ 
rari denied 33 S Ct. 777, 229 U S 
617, 67 LEd 1353. 

80. US—U. S. v. U. -S. Steel Prod¬ 
ucts Co., D C N.Y., 27 F.2d 547. 

81. U S —Eisenhauer v De Belaunz- 
aran, D.C.NY, 26 F 784. 

82. u S —Compama Anomma Man- 
tima Union v Strachan Shipping 
Co., Ga, 261 F. 57, 171 C.C.A. 653. 

Shipment was complete when car¬ 
go was on board and bills of lading 
delivered —The Maggie Moore, D.C. 
Md, 8 F. 620, 5 Hughes 287. 

83. U.S —Eisenhauer v. De Belaunz- 
aran, D C.N.Y., 26 F. 784. 

84. U.S—Eisenhauer, v. De Belaunz- 
aran, supra.' 

• There is no maritime or common- 
law lien for demurrage prior to load¬ 
ing. — Elvers v,, Grace, Cal., 244 F. 
705, 157 C.C.A. 153. , , 


85, U.S —Eisenhauer v De Belaunz- 
aran, D.CN.Y, 26 F. 784. 

88. U S.—Dewar v. Mowinckel, Cal, 
179 F 355, 102 CCA 539. 

58 C J. P 583 note 45. 

87. US —Emmons Coal Mm Corp v 

Ropner, CCAPa, 31 F 2d 948, Cer¬ 
tiorari denied 50 SCt 31, 280 US 
577, 74 L Ed 628—Lloyd Royal 

Beige v. American Coal Exporting 
Co, DC NY., 23 F 2d 846—The 
Marpesia, CCANVY., 292 F. 957. 

88. US —Crossman v Burrlll, N.Y, 
21 S.Ct 38, 179 US 100, 45 L Ed 
106. 

89. U S —Dewar v. Mowinckel, Cal,, 
179 F 355, 102 CCA 539. 

90. U.S—The Anzpa, CC.AMd, 63 
F 2d 42, certiorari denied U. S. v. 
Consolidation Coal Co , 54 S Ct ‘ 66, 
290 US. 648, 78'D Ed 562. 

58 C JV p } 583 note 46. J 1 

-j *, ' 

91. U.S—Eisenhauer v D,e Belaunz- 
aran, t> C N.Y 7 26 F* ^84. 

92. U.S—Elvers v* Grace, Cal-, 244 

F. 705, 167 CCA. 153^ , - 1 < 
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93. U S'—Hires Co. v. Puerto Rico 
International Corp, D.C N.Y., 285 
F 645. 

94. U S —Compama Anomma Mari- 
tima Union v Strachan Shipping 
Co, Ga, 261 F 57, 171 CCA 653. 

95. U S—Schmidt v Keyser, Fla, 88 
F 799, 32 CCA. 121. 

96. U.S.—The Iona, Tex., 80 F. 933, 
26 C.C A 261. 

97. US—The Anzpa, CCAMd, 63 
F 2d 42, certiorari denied U. S v 
Consolidation Coal Co, 54 SCt 66, 
290 US 648, 78 BEd 562—Eisen¬ 
hauer v De Belaunzaran, D C N.Y, 
26 F. 784. 

Receiver a8 consignee 

“Consignee” required by charter 
party to pay demurrage in unloading 
meant receiver of goods at destina¬ 
tion; hence shipper, although named 
as consignee m bill of lading, was 
not liable for demurrage—The Ariz- 
pa, G.CjA.M< 2 , 63 F 2d 42, certiorari 
denied -U. S. v Consolidation Coal 
Co., 54 S.Ct 66, ,290 US. 648, 78 L. Ed- 
562. 
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§ 206. Liability of Consignee or Assignee of 
Bill of Lading 

a. In general 

b. Incorporation of terms of charter par¬ 

ty in bill of lading 

a. In Genera! 

In the absence of a contract Imposing such liability, 
the consignee or his assignee ordinarily is not liable for 
demurrage before he has accepted the cargo, and he is 
not liable for demurrage after he has accepted the cargo 
unless the delay is clearly due to his fault, or unless he is 
the owner of the cargo. 

Acceptance by the consignee of a cargo delivered 
under a bill of lading containing stipulations as to 
demurrage imposes on him a liability for any de¬ 
murrage accruing under those stipulations, 98 even 
though the cargo was to be delivered free of all 
charges, and the consignee was not bound to accept 
it until they were paid. 99 Liability for demurrage 
under the stipulations is also imposed on an assignee 
or indorsee of the bill, 1 and the charterer’s exemp¬ 
tion from liability under the cesser clause does not 
mure to the assignee’s benefit; 2 but such liability 
for demurrage is not imposed on a common carrier 
to whom the goods are delivered by the ship for for¬ 
warding to the consignee. 3 The rule imposing lia¬ 
bility, in the absence of express contract, applicable 
to the freighter or shipper, does not apply to the 


consignee or his assignee before acceptance of the 
cargo, 4 and not afterward, except where the delay 
is clearly due to his fault; 5 but there is no doubt 
of the applicability of the rule imposing liability in 
the absence of contract to the consignee or person 
accepting the goods, when he is the owner there¬ 
of, 6 unless he is not at fault for the delay, 7 or has 
transferred his title to the goods to someone else, 
and given notice of the transfer to the master of 
the ship. 8 The consignee under the terms of his 
contract with the charterer may be liable to the 
charterer for such sums as the latter was compelled 
to pay for demurrage for delay caused by the con¬ 
signee. 9 

In some instances the consignee has been made 
liable to the shipowner by estoppel, 10 but not by 
agreeing to advance funds to his vendor to cover 
cost of material, freight, and haulage, where the 
charter party was signed by the vendor alone; 11 
and a person who buys cargo on board ship after 
her arrival, taking no transfer of the bill of lading 
or charter party, and having no knowledge of either, 
is bound only to the use of reasonable diligence in 
discharging in conformity with the custom of the 
port. 12 

Where by acceptance of the cargo or otherwise 
the consignee’s liability has attached, he cannot re¬ 
lieve himself therefrom by subcontracts to others 


98. U.S.—The Lake Galera, C C A.N. 
Y., 60 F.2d 876, certiorari denied 
Jamison v TJ. S , 53 S.Ct 314, 287 
US 670, 77 LEd 578. 

58 C.J. p 584 note 55. 

As between consignee and buyer 
A sale by cargo consignee on “cost 
and freight*' basis was not a mari¬ 
time contract, and hence, in shipown¬ 
er’s suit against consignee and buyer 
for loading demurrage, breach of 
such contract could not be basis of 
right of contribution between con¬ 
signee and buyer, since admiralty 
had no jurisdiction of contract—The 
Lake Galera, C CAN'T., 60 F.2d 876, 
certiorari denied Jamison v. *U S, 53 
SCt 314, 287 US 670, 77 LEd 578. 
99. US.—U S v. Ash craft-Wilkin¬ 
son Co, DCGa, 18 F 2d 977, re¬ 
versed on other grounds, C C.A, 
Ashcraft-Wilkmson Co. v. U S., 29 
F.2d 961. 

1. US —The Lake Galena, CCAN 
T, 60 F 2d 876, certiorari denied 
Jamison v U S, 53 S Ct 314, 2 87 
US 670, 77 LEd 578. 

58 C.J. p 584 note 59. 

Several shipments 
Where consignee of two shipments 
indorsed bill of lading for one over 
to another person, indorsee was lia¬ 
ble only for loading demurrage on 
shipment received by indorsee, and 


consignee only for demurrage on 
shipment received by consignee —The 
Lake Galera, CCANY, 60 F 2d 876, 
certiorari denied Jamison v. U. S , 53 
SCt. 314, 287 US. 670, 77 LEd. 578. 

2. U S.—Tone Suzuki v. Central 
Argentine R Co, CC.A.NY,, 27 F. 
2d 795, certiorari denied Central 
Argentine Ry v. Tone Suzuki, 49 
SCt. 178, 278 US. 652, 73 LEd. 563. 

3. Conn—Miner v. Norwich, etc., R 
Co, 32 Conn 91. 

4. NY.—Conklmg v. Brooklyn Lum¬ 
ber Co , 41 N.Y.S 801, 10 App Div. 
404 

58 CJ. p 584 note 65. 

5. US—Kinsman Transit Co v 50,- 
000 Bushels of Wheat ex Cargo 
The Henry Steinbrenner, B C N.Y , 
51 F 2d 377. 

58 C.J. p 584 note 66. 

Diligence required 

(1) Consignee of gram cargo re¬ 
quired to unload vessel must exercise 
due diligence under circumstances 
and custom of port to discharge ves¬ 
sel as speedily as possible.—Kinsman 
Transit Co v 50,000 Bushels of 
Wheat ex Cargo The Henry Stein¬ 
brenner, supra—The A. A Augustus, 
DC.NT, 2 FSupp 494 

(2) What is reasonable delay in 
unloading ship depends on surround¬ 
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ing circumstances —Kinsman Transit 
Co. v. 50,000 Bushels of Wheat ex 
Cargo The Henry Steinbrenner, X).C 
N.T., 51 F 2d 377. 

(3) Consignee of gram cargo was 
negligent in delaying unloading, 
where port was congested, facilities 
for discharge of cargo were offered, 
and owner requested consignee who 
was care party to make use of facili¬ 
ties offered, which, consignee refused 
—Kinsman Transit Co. v 50,000 
Bushels of Wheat ex Cargo The Hen¬ 
ry Steinbrenner, supra. 

6. U.S —Crawford v. Mellor, D,C Pa , 
1 F 638. 

58 C.J p 584 note 68. 

7. N.Y—Cross v. Beard, 26 NT 85. 

8. US.—The Elida, DC.Pa, 31 F 
420. 

9. U.S.—Brooks v Hilton-Dodge 
Lumber Co., N.Y., 229 F. 708, 144 
C.C.A 118. 

10. U S —Taylor v. Fall River Iron¬ 
works, D.CN.Y., 124 F. 826—Irzo 
v. Perkins, D C N.Y., 10 F. 779. 

11- U S,—Perkins v. Bethlehem 

Steel Corp., C.CJLNJ, 43 F.2d 334. 

12. U S —Houge v. Woodruff, D.C.N. 
T„ 19 F. 136. 
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who do not act directly under the bill of lading, 13 
or by claiming that the cargo was ordered for an 
undisclosed principal, 14 or that other cargo was 
shipped by the same vessel to other consignees. 15 

b. Incorporation of Terms of Charter Party in 
Bill of Lading 

The consignee, or the assignee of the bill of lading, 
may become liable for demurrage where provisions there¬ 
for in the charter party are properly incorporated in the 
bill of lading. 

Provisions in the charter party relating to demur¬ 
rage are binding on the consignee or on the as¬ 
signee or indorsee of the bill of lading only when 
referred to, and adopted in, the bill of lading. 16 
Such adoption is effected when the bill of lading 
specifically refers to provisions in a charter party m 
such manner that such provisions are made a part 
thereof. 17 The phrases “paying freight as per 
charter party,” 18 “he or they paying freight for the 
said goods as per charter party, with primage and 
average accustomed,” 19 have been held to impose 
none of the stipulations of the charter party ex¬ 
cept such as pertain to the payment of freight, and 
not to render one who receives goods under the bill 
of lading liable for demurrage provided for m the 
charter. 20 A bill of lading, providing for the pay¬ 
ment of freight and “all other conditions as per 
charter party” has been construed ejusdem generis 
as imposing on the consignee the payment of some¬ 
thing more than freight, and including the obliga¬ 
tion referred to in the charter party with respect to 
the rate of delivery and the payment of the demur¬ 
rage specified, although not necessarily including 
an independent provision of the charter party relat¬ 
ing to different subjects. 21 A fortiori, where a 
transaction is embodied in several bills of lading, 
and some of them impose liability for “freight and 
demurrage as provided m the charter party,” and 


others state conditions of liability are to be as pro¬ 
vided in charter party, liability for demurrage is im¬ 
posed by the latter group on the consignee. 22 Ex¬ 
emption from contract liability for demurrage under 
the bill of lading does not exempt the consignee 
from liability for damages for detention resulting 
from his wrongful act. 23 The right to recover de¬ 
murrage from the consignee and cargo receiver is 
not lost by failure to insist on a lien for demurrage 
where the charter provisions as to demurrage are 
incorporated in the bill of lading by reference. 2-4 
A cesser clause creating a personal exemption in 
favor of the charterer is not made a part of the 
bill of lading by reference so as to give a consignee 
any rights thereunder. 2 ^ 

§ 207. Eff ect of Customs and Usages in Gen¬ 
eral 

The usage or custom of the port as to time for loading 
or unloading may become a part of the contract express¬ 
ly or by implication. 

The usage or custom of a port as to period al¬ 
lowed for loading or unloading a vessel is a part of 
the shipping contract and binding on the parties 
when expressly incorporated therein by reference, 26 
or, when, m the absence of any express agreement 
controlling it, it becomes an implied term m what¬ 
ever contract is made, 27 or has a bearing as evi¬ 
dence on the issue of negligence in loading or un¬ 
loading m an action to recover damages for wrong¬ 
ful detention; 28 but where a contract in express 
terms provides its own rule of liability for demur¬ 
rage, the contract rule prevails over any usage 
or custom of the port to the contrary. 29 Even 
where the contract expressly provides for loading 
or unloading according to the custom of the port, 
a specific contract provision allowing a certain 
number of days will prevail over a port custom to 


13. US —Neilsen v Jesup, DCNI, 
30 F. 138 

14. R I —Falkenburg v. Clark, 11 R. 
I 278. 

15. N.Y.—Morse v. Pesant, 3 Abb. 
Dec 321. 

16. U.S—Crossman v. Burrill, NY., 
21 S.Ct 38, 179 U.S. 100, 45 L.Ed 
106 

58 C J. p 585 note 80. 

17. US—U S v. Asher aft-Wllkin- 
son Co, D C.Ga, 18 F 2d 977, re¬ 
versed on other grounds, C.C.A., 
Ashcraft-Wilkinson Co. v. U. S., 
29 F.2d 961. 

58 C J p 585 note 81. 

18. U-S—Crossman v Burrill, N.Y., 
21 SCt 38, 179 U.S. 100, 45 L.Ed. 
106. 


19. NY—Dayton v. Parke, 37 NE 
642, 142 N.Y. 391. 

20. U< S —Crossman v. Burrill, N Y., 
21 SCt 38, 179 U.S. 100, 45 L Ed 
106. 

21. U.S.—Crossman v Burrill, supra 

22. U.S—U. S. v Sugarland Indus¬ 
tries, D C Tex , 281 F 239, affirmed, 
CC.A, 296 F. 913, and certiorari 
denied 44 SCt 461, 265 U.S. 587, 68 
L.Ed. 1193. 

23. U.S.—Crossman v. Burrill, NY, 
21 SCt 38, 179 U.S. 100, 45 LEd. 
106. 

N.Y—Dayton v. Parke, 37 N.E. 642, 
142 N.Y. 391. 

24. US.—The Lake Galera, C.CA.N 
Y., 60 F.2d 876, certiorari denied 
Jamison v. U. S., 53 SX3t 314, 287 
U.S. 670, 77 L.Ed. 578. 
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25. U.S —Yone Suzuki v. Central Ar¬ 
gentine R Co, CCA.N.Y, 27 F. 
2d 795, certiorari denied Central 
Argentine Ry. v. Yone Suzuki, 49 
SCt 178, 278 US 652, 73 L.Ed. 563. 

26. U.S —Granger v. Stewart Ga, 
208 F 410, 125 CCA. 622—Gilbert 
Transp Co. v Borden, Mass, 170 
F. 706, 96 CCA 26. 

27. N.Y —Tweedie Trading Co v. 
Craig, 144 N.Y S. 64, 159 App.Div 
192. 

58 C J. p 586 note 98. 

28. U S.—Chiarello v. Central R Co , 
N.Y., 256 F. 297, 167 C.C.A 469. 

29. U S.—The Lake Galera, C.C A 
N.Y., 60 F2d 876, certiorari denied 
Jamison v U. S, 53 SCt 314, 287 
U.S 670, 77 L.Ed. 578—U S v. 
American Sugar Refining Co., D.C. 
N.Y, 28 F.2d 140. 
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the contrary*; 30 but specific provisions for loading 
or unloading may' be construed as having been 
made with reference to customs or usages not in¬ 
consistent therewith, and as being qualified or modi¬ 
fied thereby. 31 

§ 208. What Delay Creates Liability 

What specific delays impose liability for demur¬ 
rage or damages in the nature of demurrage are 
•discussed mfra §§ 209-212 

Examine Pocket Parts for later cases. 

§ 209. - In Loading 

The charterer is liable for demurrage where he Is 
responsible for delays in loading, either within the time 
specified by the contract, or within a reasonable time 
where the contract is silent on the subject. 

Demurrage is recoverable for delay in loading 
the vessel, 32 subject to the terms of the shipping 
contract, 33 and to usages and conditions at particular 
ports which expressly or by implication are made a 
part of the shipping contract. 34 In the absence of 
a charter provision on the subject the loading must 
be accomplished with such reasonable promptitude 
as the situation and circumstances allow. 36 Thus, 
the right to recover exists where the delay is caused 
by the failure of the charterer to have the entire 
cargo ready for delivery at the port of loading, 36 
and at a place convenient for loading directly into 
the ship, 37 by a variation m the character of cargo 
from that specified m the charter party, 38 by the 
failure of the charterer in his duty under the con¬ 
tract to provide the vessel a safe berth at which 
she can be loaded within a reasonable time, 39 by 
the failure of the charterer promptly to supply the 


requisite number of lighters to convey the cargo to 
the ship, where delivery by this means is contem¬ 
plated; 40 or by delay in loading the cargo onto the 
vessel where the charter party places that duty on 
the charterer, 41 provisions that cargo should be 
loaded by the charterer into the ship yielding, how¬ 
ever, to other provisions that it be delivered along¬ 
side within reach of the ship’s tackles 42 Under an 
agreement to furnish cargo as fast as the ship can 
receive it the charterer is not liable for delay where 
the nature of the cargo is such as to render a more 
rapid delivery impracticable. 43 

The charterer is not liable where the delay is 
caused by the vessel being compelled, without her 
fault, to wait her turn in loading according to the 
custom of the port, 44 but the rule is otherwise where 
provisions in the charter supersede the custom 45 or 
the act or default of the charterer prevents the ship 
loading in turn. 46 

§ 210. - In Unloading 

a Breach of express obligation 

b. Breach of implied obligation 

a. Breach of Express Obligation 

(1) In general 

(2) Dispatch 

(3) Providing berth 

(1) In General 

The charterer or consignee may be held liable for de¬ 
lays In unloading under express provisions of the con¬ 
tract as to the time, place, and manner of unloading. 

The plain and express provisions of the contract 
as to the time, place, and manner of unloading are 


30. U.S —Holman v. Gans SS. Line, 
NY, 186 F. 96, 108 C C.A. 208 

31. U S.—Taisho Kaiun Kabushiki 
Kazsha v Gano Moore Co, D.C 
Del, 14 F 2d 985. 

58 C J p 586 note 3. 

32. U S —Randall v Sprague, Mfitss , 
74 F 247, 21 CC A. 334. 

58 C.J p 586 note 8 

33. U S -—Comgan v. Iroquois Fur¬ 
nace Co, Ill, 100 F 870, 41 C.C 
A 102 

58 C.J p 586 note 9, p 587 note 12 

34. Q S —Taisho Kaiun Kabushiki 
Kaisha v Gano Moore Co., D C 
Del, 14 F 2d 985. 

58 C J p 587 notes 10, 13. 

Custom modified by contract 
An agreement of owner In a char¬ 
ter party to load cargo according to 
custom of port is not governed by 
the custom of port as to -time of 
loading, where the charter -party al¬ 
lows a specified number of running 
lay days, Sundays, and holiday s, even 


if used, excluded, for loading—Hol¬ 
man v. Gans SS Line, N.Y., 186 F 
96, 108 CCA. 208 

35. U S—Williscroft v. Cargo of the 
Cyreman, DCN.Y, 123 F 169, 

58 C J. p 587 note 11. 

30. U.S —Charles E. Hires Co v 
Puerto Rico ‘International Corp, 
285 F 645. 

58 C J. p 587 note 15. 

37., N.Y —Tweedie Trading Co. v. 
Craig, 144 NY S. 64, 159 App Div. 
192, 

38. U S.—McCaldm v. Cargo of 
Scrap Iron, D C N.Y., 111 F, 411, 

58 C J p 587 note 19 

39. U.S —Hellenic Transport SS Co. 
v Archibald McNeil, etc, Co, D.C 
Md, 273 F. 290. 

58 C.J. p 587 note 20. 

40. US —McCaldm v, Cargo of Scrap 

Iron, DC.NY., Ill F. 411 f ~ 

41. U.S.—Grace v, Hansen, C.C.A 
Wash, 273 F. 486. 
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N Y.—Baldwin v Sullivan Timber 
Co., 36 NE. 1060, 142 N.Y 279. 

42. U.S —Bahamas-Cuban Co. v. 

Southern Export Co , C C A.Fla ,298 
F. 596. 

43. U S —Uren v. Hagar, D C.Fa., 95 

, jF, 493—Eleven Hundred Tons of 

’ Coal, C.C Me, 12 F. 185. 

44. U.S—Williscroft v. Cargo of 
the Cyrenian, D C N.Y., 123 F. 169 

58 C J p 588 note 27. 

Phrase “In turn” or “in. regular turn” 
construed 

U.S—Donnell v Amoskeag Mfg. Co, 
N.H, 118 F. 10, 55 C.C A 178. 

58 C.J. p 588 note 27 [a]. 

45. US—Constantine, etc, SS Co. 
v. Auchmclos, N.Y., 161 F. 843, 88 
C.CJA. 661, certiorari denied 129 S 
Ct 683, 212 U S 573, 53 L.Ed 056. 

58 C.J. p 588 notes 27 [b] (1), (2). 

43. U.S.—Bull v U S. Shipping Ob] 
N.Y, 173 F. 40, 97 C C.A 864. 

58 C.J. P 588 notes 27 [b] (3>M4). 
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binding so as to render the charterer or consignee 
accepting the cargo liable in damages for delay- 
caused by noncompliance, 47 and although they will 
not be construed as contemplating impossible 
things, 48 or as penalizing the consignee unless the 
case comes clearly within their terms, 49 their ef¬ 
fect cannot be changed by usage and custom, 50 un¬ 
less such custom is expressly made a part of the 
contract, 51 and then only to the extent that the 
custom applies 52 The custom must not be unrea¬ 
sonable. 53 Clauses which are in effect merely per¬ 
missive are not binding, when not in fact ob¬ 
served. 54 A construction of the contract, which 
has been acted on by the parties and which is in it¬ 
self reasonable, will be sustained by the courts. 55 
Where delay in unloading caused no actual loss, 
there can be no recovery. 56 

(2) Dispatch 

Breach of an express provision relating to dispatch In 
unloading will render the charterer or consignee liable 
where he fails to receive the cargo as fast as the vessel 
can deliver it. A provision for unloading, employing the 
term “customary dispatch” or an equivalent term contem¬ 
plates usual, rather than quick dispatch; but the mean¬ 
ing and effect given to quick dispatch attaches to the 
term “customary quick dispatch.” 

The charterer is liable in damages for a breach of 
an express provision of the contract relating to dis¬ 


patch in unloading the vessel, and the words “dis¬ 
patch,” “prompt dispatch,” or “quick dispatch,” or 
equivalent words obligate the charterer to receive 
the cargo as fast as the vessel can deliver it, 57 and 
they are not in any way controlled by the rules, 
usages, or customs of the port, 58 such as a custom 
that the vessel shall take her turn at the wharf, 59 
although it has been held that dispatch at a particu¬ 
lar port is dependent on facilities at that port for 
unloading vessels. 60 

Customary dispatch The expressions “customary 
dispatch,” or “customary time,” or “customary dis¬ 
charge” contemplate usual, rather than quick, dis¬ 
patch, and a contract containing such a provision 
is fulfilled if the vessel is afforded the customary 
facilities for speedy discharge at the port of destina¬ 
tion, 61 or at the substituted port, where a substitu¬ 
tion is made, 62 or contemplate reasonable diligence 
in an extemporized port where there is no custom. 63 
The phrases “customary dispatch” or “customary 
time” include the lawful, reasonable, and well-known 
customs of the port of discharge which have to do 
with discharge of cargoes, 64 but they do not do 
away with the obligation of the charterer to pro¬ 
vide a berth where the vessel may be promptly dis¬ 
charged, 65 or to use reasonable diligence in unload- 


47. U.S.—Tone Suzuki v. Central 
Argentine R Co, CCANY, 27 F. 
2d 795, certiorari denied Central 
Argentine Ry v Tone Suzuki, 49 
SCt. 178, 278 U.S. 652, 73 LEd 
563. 

58 C J. p 588 note 29. 

Intention of parties 

Where contract between shipping 
company and grain company provided 
that m case of delay m unloading, 
certain demurrage would be paya¬ 
ble a designated number of hours 
after arrival of grain at port, hones¬ 
ty of both parties was presumed, and 
gram company was charged with 
knowledge of fact that limitation 
was intended to protect shipping 
company against loss of use of its 
boats after expiration of agreed un¬ 
loading period —Sarnia Steamships v. 
Continental Grain Co., C.CA-I11., 125 
F.2d 362. 

48. U.S—Tweedie Trading Co. v 
Pitch Pme Lumber Co, D C N Y., 
156 F. 88 

58 C J. p 588 note 30. 

49. U.S.—Continental Coal Co v 
Bowne, R.I., 11$ F. 945, 53 C.C.A. 
427. 

50. U S.—The Glenfinlas, N.Y., 48 F 
758, 1 C.C.A. 85—Philadelphia, etc, 
R. Co. v. Northam, D.C.N.Y., 19 F 
Ca.s.No 11*090, 2 Ben. 1. 

51. U.S,—Smith v. Sizer, D.C.N T., 
134 F. 928—Bertellote v. Part of 
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Cargo of Brimstone, D.C.Md, 3 F. 
661, 5 Hughes 201. 

52. U.S.—Futterer v. Ahenheim, C.C 
Pa, 9 FCasNo.5,164, 10 Phila. 225 

58 C J. p 588 note 34. 

53. U.S.—The Hartismere, DjC.Md, 
18 F.Supp. 767. 

Custom held unreasonable 

Custom relied on by charterers and 
purchasers of cargo of sugar, in libel 
for demurrage, that standard for dis¬ 
charge was seven hundred tons per 
weather working day was unreason¬ 
able, even though custom had never 
been in litigation before and was 
old along entire Atlantic seaboard, 
where custom at port was confined 
virtually to purchaser's plant, since 
current conditions require more ex¬ 
peditious stevedoring —The Hartis¬ 
mere, supra. 

54. U.S—Tweedie Trading Co. v. 
Strong, etc, Co, D C.N.Y., 157 F 
304, reversed on other grounds 195 
F. 929, 115 CC.A 617. 

58 C.J. p 589 note 35. 

55. U.S—Smith v. New York Gran¬ 
ite Paving Block Co., D C.N.T., 56 
F. 525, affirmed 56 F. 527, 5 C.C.A 
672. 

56. U.S —The Hartismere, D.C.Md., 
18 F.Supp 767. 

Provision for penalty for nonper¬ 
formance 

, Libelants were not entitled to r*- 
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cover from purchaser of cargo for 
demurrage for unreasonable time con¬ 
sumed m unloading, in absence of 
proof of actual damage, under char¬ 
ter party provision referring to pen¬ 
alty for nonperformance, since “non- 
performance" meant total failure to 
perform, that is, failure even to be¬ 
gin—The Hartismere, supra. 

57. U.S.—Mitchell v. Langdon, D.C. 
Ill., 9 F. 472, 10 Biss. 527. 

58 C J. p 589 notes 41, 42. 

58. U.S—Mott v. Frost, D.C SC., 47 
F 82—Sleeper v. Puig, C.C.N.Y., 
22 F.Cas.No.12,941, 17 Blatchf. 36. 

59. U S.—Ten Thousand and Eighty- 
Two Oak Ties, D.C.N.J, 87 F 935 

58 C J. p 589 note 44. 

60. U S.—Cargo of the Joseph W 
Brooks, DCNC., 122 F 881. 

61. U.S.—Hinckley v Wilson Lum¬ 
ber Co, D.C Me., 205 F 974. 

58 C J. p 589 note 53 

62. U S.—Crowley v. Hurd, D.C. 
Mass, 172 F. 498. 

63. U.S.—The Spartan, D.CN.Y, 25 
F. 44. 

64. U.S—Gates v. Ryan, D.CN.Y., 
37 F. 154. 

58 C.J. p 690 note 56. 

65. U S —Leary v. Talbot, N.Y., 160 
F. 914, 88 CC.A. 96. 

58 C.J. p 590 note 57. 
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ing according to the terms of the charter party. 66 
They do not include customs of the port which have 
their origin in the sale of cargoes, 67 or special 
usages of the charterer in his business as distin¬ 
guished from the general customs of the port 68 
The custom governing rate of discharge of a cargo 
applies to the vessel, 69 and the discharge cannot 
be accelerated over the customary rate by discharg¬ 
ing the cargo into two or more lighters and claim¬ 
ing a right to discharge from each lighter at the 
vessel rate. 70 The word “customary” in such a 
provision relates not only to the method but also 
to the time of unloading 71 

Customary quick dispatch The meaning and ef¬ 
fect given to “quick dispatch” attach to the term 
“customary quick dispatch” 72 as distinguished from 
the usual discharge 73 A provision for “quick dis¬ 
patch as customary” has been construed to mean as 
quick dispatch as is customary at the port of de¬ 
livery. 74 

(3) Providing Berth 

A consignee on whom rests the duty under the con¬ 
tract to designate a berth for discharging is liable for 
failure or delay in providing a berth, or for any delay due 
to the fact that the wharf he selects is not suitable for 
the purpose. 

Where by the terms of the charter party the 
charterer is to name the 'berth for discharging, he 
should be ready to receive the cargo when the ves¬ 
sel is ready to deliver, 76 even if she cannot do so 
because he has failed to name a berth, 76 or has 
named a berth to which she cannot get, or to which 
she is prevented from getting, through no fault of 


her own. 77 The consignee must designate a berth 
where such obligation is necessarily implied from 
other express provisions in the contract. 78 A con¬ 
signee, on whom rests the duty under the contract to 
designate a berth, is liable for failure 70 or delay 80 
in providing a berth, or in securing the necessary 
permit for the vessel to proceed to the wharf, 81 
or for any delay due to the fact that the wharf 
which he selects is not suitable for the purpose, 82 
or for delay arising from its crowded 83 or danger¬ 
ous 84 condition, or from its being difficult to reach 
by the use of reasonable means, 85 or from follow¬ 
ing the directions of the consignee, 86 and a master 
may refuse a berth that is not suitable or safe for 
his vessel; 87 but the consignee may designate a 
single wharf or a specified berth at a large wharf, 88 
and is not required to make more than one tender 
of a berth provided it is suitable. 80 Where the 
master takes the berth selected by the consignee, 
the consignee is liable for delay subsequently oc¬ 
curring if not due to the fault of the master. 90 

b. Breach of Implied Obligation 

(1) Discharge within reasonable time 

(2) Providing berth 

(3) Facilities for discharge 

(1) Discharge withm Reasonable Time 

Where the contract is silent as to the time of un¬ 
loading and discharge, a vessel must be unloaded and 
discharged within a reasonable time. 

One who charters a vessel, under a contract that 
is silent as to the time of unloading and discharge, 
contracts by implication that he will unload and dis- 


68. U.S—Williams v. Theobald, D.C 
Cal, 15 F. 465. 

67. U S —Milburn v. Thirty-Five 
Thousand Boxes of Oranges, etc, 
N'T., 57 F 236, 6 C.C.A. 317. 

68. XJ.S —In re Eleven Hundred Tons 
of Coal, C C Me, 12 F. 185. 

69. U S —Dick Chiarello & Bros, 
Inc v Central R Co, NT., 256 F 
297, 167 CCA. 469. 

70. U.S—Dick Chiarello & Bros, 
Inc v Central R Co, supra 

71. US—The Hartismere, D.C.Md, 
IS F Supp 767. 

72. U S —Freeman v. Wellman, D C. 
Mass, 67 F. 796—Harrison v. 
Smith, Fa, 67 F. 354, 14 C.CA. 656 

73. U S.—Freeman v. Wellman, D C 
Mass , 69 F 796. 

74. N,T —Terjesen v. Carter, 9 Daly 
193. 

75. U S.—The Edward T Stotesbury, 
NT., 187 F 111, 109 C'CA. 31 

76. U S —The Edward T. Stotesbury, 
supra. 


77. U S —The Edward T Stotesbury, 
supra 

78. U S.—Smith v. New York Gran¬ 
ite Pav Block Co, DC.NY., 56 
F 525, affirmed 56 F. 527, 5 C.C.A 
672. 

58 C J. p 590 note 66 

79. U S —Compama Anomma Man- 
tima Union v. Strachan Shipping 
Co, G a, 261 F. 57, 171 C C A 653. 

80. U S —Kroner v. Delaware Riv¬ 
er Steel Co, CCAPa, 43 F.2d 
476. 

58 C J. p 590 note 68. 

81. U S —Bell v. Stewart, CCA Fla., 
31 F.2d 44. 

82. U S —Carroll v. Holway, D C Me., 
158 F. 328. 

83. U S —Brooks v. Hilton-Dodge 
Dumber Co, D C.N.T, 221 F 265 f 
modified on other grounds 229 F' 
708, 144 C C.A. 118. 

58 C.J. p 590 note 71. 

84. U S —Carroll v Holway, D C.Me , 

158 F 328 ' 

58 C J p 590 note 72. I 
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85. U.S.—The Henry Sutton, D C. 
Conn, 26 F. 923, affirmed, CC, 
Manson v. New York, N H & H 
R. Co., 31 F. 297, 24 Blatchf 448 
—Clayton v. Four Hundred and 
Ten Tons of Coal, DC.NY, 20 F. 
799. 

86. U.S.—The Henry Sutton, D C. 
Conn, 26 F 923, affirmed, CC, 
Manson v New York, N H & H R. 
Co., 31 F. 297, 24 Blatchf. 448. 

87. U S.—Crowley v. Hurd, D.C. 
Mass., 172 F. 498—The Swallow, D 
CNY., 27 F 316, affirmed, O.C., 30 
F. 204. 

88. U S.—Davis v. Garfield, etc., Coal 
Co., D.C.Mass , 251 F 743. 

89. U S —McBaughlm v, Albany, 
etc, Iron, etc, Co., DCNY., 8 F. 
447. 

90. U.S.—Gronstadt v. WitholE, C.C. 
N.Y., 21 F. 253 

Conn—Dake v. Hurd, 38 Cbnn. 536. 
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charge her within a reasonable time, 91 even though 
the contract contains no stipulation as to demur¬ 
rage; 92 and the master of the vessel, whenever his 
request for discharge of the cargo is declined, 93 or 
whenever he is dissatified with the rate of dis¬ 
charge, 94 may give notice, claiming demurrage un¬ 
less discharge is completed within a reasonable time 
thereafter, and the consignee becomes liable if he 
fails to comply. Liability for delay beyond a rea¬ 
sonable time rests on the vendee of the consignee 
of the cargo where he unreasonably delays unload¬ 
ing. 95 What constitutes a reasonable time varies 
with the facilities of the port for discharging and 
the circumstances of the case, 96 and when the ship¬ 
ment is to a person having special conveniences, 97 
or no special conveniences for unloading, 98 that fact 
enters into the contract and is considered in deter¬ 
mining the question of reasonableness. It follows 
that a reasonable rate of discharge may not be the 
same at all wharves, 99 as for example, where the 
wharves at a port are not all equally convenient 
for the discharge of every sort of cargo. 1 Although 
it has been frequently stated that the obligation is 
to discharge in a reasonable time according to the 
custom of the port, 2 or, m some cases, by the cus¬ 
tom of the trade, where the obligation to discharge 
is imposed on consignee or his vendee, 3 this has 
been qualified in other cases which hold it to mean 
that under ordinary circumstances the customary 
time becomes the reasonable time, 4 but that this test 
will not be employed when the circumstances are 
extraordinary, as the court will, in all instances, 
consider all the facts and circumstances, ordinary 
and extraordinary, which have a legitimate bearing 
on the question of the reasonableness of the time 

91. U S —U. S Shipping Co v. 

S.CCN.J., 146 F 914 

58 C J p 590 note 80. 

92. U.S—Eastern SS. Co. v. 170,- 
040 c %o Bushels of Wheat, etc, D 
CNY, 1 F 2d. 558, affirmed, CCA, 

'Pioneer S. S. Co v. 92,680 Bushels 
of Wheat, 11 F 2d 1015. 

58 C J p 591 note 81. 

93. N Y —Scholl v. Albany, etc, 

Iron, etc, Co., 5 N.E 782, 101 N. 

Y. 602 

94. U S —Young* v One Hundred and 
Forty Thousand Hard Brick, D C 
NY., 78 F 149. 

95. N.Y —Ulster Brick Co v Mur- 
tha, etc, Co, 154 NY.S. 834, 169 
App Div. 151—Washburn v. Empire 
Brick, etc, Co, 137 N.Y.S 489, 152 
AppJDiv. 563. 

96. U.S—Acme Transit Co. v. 133,- 
000 Bushels of Wheat, D.C.N.Y., 

243 F. 970. 

58 C.J. p 591 note 86. 


occupied. 5 Where reasonable time follows the cus¬ 
tom of the port, the custom must not only be es¬ 
tablished and reasonable, but also certain and def¬ 
inite. 6 

(2) Providing Berth 

Generally it is the duty of the charterer or the con¬ 
signee to designate and provide a suitable berth for 
unloading within a reasonable time after arrival of the 
vessel. 

In the absence of proof of custom where the 
agreement provides for discharge according to the 
custom of the port, 7 and m the absence of a specific 
agreement or usage to the contrary, it is the duty 
of the charterer or consignee, as the case may be, 
to designate and provide a suitable wharf or berth 
for the vessel within a reasonable time after her 
arrival, and he is liable for delay resulting from 
failure to do so, 8 although there is authority for the 
view that where the contract is silent the owner of 
the ship assumes to know the harbor and takes the 
risk of finding suitable dockage, depth of water, and 
discharging facilities. 9 An exception to the general 
rule has been said to exist m the case of a general 
ship carrying a mixed cargo. 10 Where the char¬ 
terer or consignee has designated the berth, it is the 
duty of the master of the vessel to proceed to the 
place designated; 11 but having once berthed in the 
place designated, the owner of the cargo, in the 
absence of an established usage to the contrary, 
cannot change the berth except by paying the cost 
of the change and demurrage for delay occasioned 
thereby, 12 nor can he then interrupt the unloading 
without being charged with the delay caused 13 
After designating an available discharging berth, 
the charterer or consignee is not liable for delay 

certiorari denied 25 S.Ct 799, 197 
U.S 622, 49 LEd 910. 

58 C J. p 591 note 94 

6. US —The James Baird, D C.Mass , 
90 F. 669 

58 C J. p 591 note 96. 

7. U.S—Bailey v. Manufacturers' 
Lumber Co, DC.N.Y, 224 F. 806. 

8. U.S—The James H. Hoyt, DC. 
Mich, 299 F. 666 

58 C.J p 591 note 99. 

9. NY—Jameson v. Sweeney, 66 
NYS 494, 32 Misc 645. 

10. U S.—Teilman v. Flock, D.C.N. 
Y., 17 F 268. 

58 C.J. p 591 note 3. 

11. Conn—Hodgdon v New York, 
etc, R Co., 46 Conn 277, 33 Am 
R. 21. 

12. U S —G-ronn v Woodruff, D C.N 
Y, 19 F 143—Houge v. Woodruff, 
DCN.Y., 19 F. 136 

13. US—Symons v 10,466 Barrels 
of Cement, DC.Wash, 195 F 1017.' 


U 


97. U S —Pioneer Fuel Co v Mc- 
Bner, Minn, 84 F 495, 28 C C.A 
466. 

98. U S —Pioneer Fuel Co. v. Me- 
Brier, supra. 

99. U S —The James Baird, I> C 
Mass, 90 F. 669. 

1. US —The James Baird, supra. 

2. US— Bellatty v. Curtis, DC 
Mass, 41 F. 479. 

58 C J. p 591 note 91. 

3. US—The Z. L Adams, DCNY, 
26 F. 655. 

4. U S—McArthur Bros Co v. 622,- 
714 Feet of Lumber, D.CNY, 131 
F 389—Empire Transp. Co v. Phil¬ 
adelphia, etc, Coal, etc, Co., Minn., 
77 F. 919, 23 C C.A. 564, 35 L.R.A. 
623. 

5. U S.—Ionia Transp Co. v. 2,098 
Tons of Coal, D CtWis., 128 F. 514, 
affirmed 135 F. 317, 67 C.C.A. 671, 
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caused by the crowded condition of the dock or by 
the vessel being compelled to wait its turn, especially 
when such waiting is required by the custom of the 
port, 14 nor can the shipowner add to his rights by 
notifying the consignee that the cargo must be dis¬ 
charged within a specific period; 16 but there is au¬ 
thority for the view that in such cases the charterer 
takes the risk of delay beyond a reasonable time. 16 

(3) Facilities for Discharge 

Failure to furnish adequate facilities for prompt dis¬ 
charge may render the shipper or other contracting par¬ 
ty liable for delay in unloading. 

Where there is no specific agreement on the sub¬ 
ject, and no known custom of the port to the con¬ 
trary, it is the duty of the shipper or other con¬ 
tracting party to be not only ready to receive the 
cargo on notice of the arrival of the vessel, but to 
receive it as delivered from the vessel, 17 providing 
lighters if he chooses to have the cargo discharged 
in that way. 18 If, however, there is a more expe¬ 
ditious method of discharging the cargo available 
to him than into vessels, he must adopt the quicker 
method. 19 The shipper must exercise reasonable 
diligence in furnishing sufficient dockage room and 
means for transportation away from the dock so 
that the cargo will not accumulate in such a way as 
to impede the delivery, 20 and must conform to 
the customs and usages of the port, when not incon¬ 
sistent with the provisions of the charter party or 
bill of lading. 21 When he does conform to the 
custom of the port under such circumstances, he 
i 9 excused for any delay occasioned thereby. 22 

§ 211. -Between Loading and Unloading 

In a proper case demurrage Is recoverable for de¬ 
tention or delay of a vessel after loading and before un- 

14. U.S —The Convoy's Wheat, N.Y., 

3 Wall. 225, 18 L Ed 194. 

58 *C J. p 591 note 7. 

15. XJ S.—The M, S Bacon v. Erie, 
etc, Transp. Co., C.CPa, 3 F 344, 

17 FCas No.9,898a. 

16. TJ S.—Esseltyne v. Elmore, C C 
Wis., 8 F Cas No.4,531, 7 Biss. 69 

17. U S —Bowen v. Decker, D.C.N.Y, 

18 F. 751. 

58 C.J. p 592 note 10. 

18. U.S—Olivari v. Merchant, D.C 
N.Y., 18 F. 554. 

19. U.S—The Favorite, D.C Pa., 27 
F. 474 

58 C.J. p 592 note 12. 

90 . US — Ottawa Transit Co v. 261,- 
000 Bushels of Wheat, D C N.Y., 260 
F. 493. 

58 C J. p 592 note 13. 

21. U.S—Seager v. New York, etc, 


loading: and loss of the vessel on the voyage does not 
affect the right to recover accrued demurrage. 

It has been held that demurrage is recoverable for 
a detention of the vessel after loading and before 
unloading which is not due to the fault of the 
master, 23 as, for example, where the delay is oc¬ 
casioned by overloading, 24 or by an attachment of 
a part of the cargo and unloading the attached goods 
when the vessel was ready to sail, 25 or by suspen¬ 
sion of the voyage by the consignee, 26 or by failure 
of the charterer to procure clearance papers 27 or an 
export license 28 unless the failure was due to no 
fault of his, 29 or by delay because of disputes over 
the bill of lading presented in which the master was 
right and the charterer was wrong, 30 or by delay 
m towmg the vessel out to sea after it is loaded, 
where the contract provides for such towage by the 
charterer. 31 Demurrage is not recoverable for 
delays due to maritime risks which the owner or 
master of the vessel has assumed. 32 A provision 
for the payment of towage by the charterer does not 
obligate him to furnish a towboat so as to render 
him liable for delay in procuring towage. 33 Demur¬ 
rage is not recoverable under a contract impliedly 
incorporating a custom between the parties which 
contemplated delay without payment of demur¬ 
rage, 34 as, for example, chartering and loading ves¬ 
sels with gram late in the autumn, and having them 
lay up during the winter. 35 Under a contract of 
affreightment the shipper is not liable for delay 
due to obstructions to navigation between ports. 36 

Effect of loss of vessel on accrued demurrage . 
Where the vessel is lost on the voyage, the right to 
recover demurrage accrued before the disaster is 
not affected, 37 as, for example, demurrage for extra 

30. U.S—The Alonzo, D C.Me., 1 F. 
Cas No 257, X Hask 184—Balfour 
v. Wilkins, D.C Or., 2 F Cas.Nb.807, 
5 Sawy. 429. 

31. U S.—Actieselskabet Barfod v. 
Hal ton, etc, Dumber Co., D.C.Ga, 
125 F. 137. 

32 . u S —Earn Line SS. Co. v. Man- 
ati iSugar Co., CC.AN.Y., 269 F. 
774. 

33. U S.—Keen v Audenned, D C.N. 
Y, 14 F.Cas No 7,639, 5 Ben 535 

34. US —Green v. Cargo of the Lew¬ 
iston, D.C N.Y., 77 F. 321. 

35. U.S —Green v. Cargo of the Lew¬ 
iston, supra. 

36. U S —Sun Oil Co. v. Atlantic Re¬ 
fining Co, p.CPa., 44 F.2d 848. 

37. U.S.—The Caroline Al White, D. 
C Pa., 5 F.CasJSTo 2,421, 5 Phila., 
Pa., 112. 


Mail SS Co., N.Y, 55 F 880, 5 C. 
C.A. 290—Addicks v. Three Hun¬ 
dred and Fifty-Four Tons Crude 
Kainit, D.C NY., 23 F. 727. 

22. US.—The Elida, DC Pa, 31 F. 
420. 

23. U.S—Shaw v. Folsom, D.C N.Y., 
38 F. 356, affirmed, C.C, 40 F. 511. 

58 C.J. p 592 note 17. 

24. U.S—Shaw v. Folsom, supra, 

25. N.Y.—Campbell v. Conner, 70 N 
Y. 424. 

26. U S —Reed v. Weld, D C Mass , 
6 F. 304. 

27. US—The Cataluna, D C.N.Y., 
262 F 212 

58 C J. p 592 note 21. 

28. US —The Marpesia, C.CA.N.Y., 
292 F 957. 

29. Mass.—Towle v Kettell, 5 Cush 
18. 
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detention at an intermediate port which becomes 
absolutely due at such port. 38 

§ 212. - Subsequent to Unloading 

Completion of unloading terminates the liability of 
the consignee for demurrage. 

On completion of the unloading, the liability of 
the consignee for demurrage terminates, and he is 
not responsible for any subsequent detention of the 
vessel. 33 

§ 213. Acts of Persons Other than Charterer 

The liability of the charterer for acts of other 
persons which cause delay is discussed infra §§ 
214, 215. 

Examine Pocket Parts for later cases. 

§ 214. - Master and Shipowner 

The charterer is not liable for delay caused by the 
wrongful, negligent, or unreasonable acts of the owner or 
master of the vessel or their agents. 

The charterer is not liable for delay due to the 
wrongful, negligent, or unreasonable acts of the 
owner or master of the vessel, or any of their 
agents, 40 and this rule has been applied in cases 
presenting a variety of circumstances, including 
cases of delay caused by failure of the vessel to 
arrive on scheduled time 41 or to follow the direct 
route; 42 failure of the master to have the vessel 
in readiness to receive or discharge the cargo, 43 
or to accept the towage offered; 44 an unjustified 


refusal to permit the consignee to unload; 45 re¬ 
fusal to berth at a suitable wharf selected by the 
charterer, 46 or delay in getting into the berth after 
it has been properly pointed out, 47 or delay after 
taking the berth m loading a cargo, ready to be 
loaded, and of such a nature that it could be load¬ 
ed within the lay days, 48 or delay after taking the 
berth from failure to use the facilities available 
for unloading, 49 or to have sufficient equipment, 50 
or to employ enough 51 or sufficiently competent 52 
men to unload at the rate provided m the charter 
party; delay in requesting removal of a ship to 
facilitate loading; 53 errors of judgment m naviga¬ 
tion; 54 negotiations entered into and disputes 
fostered by the master or shipowner, 55 such as an 
improper refusal to sign bills of lading; 56 or an 
improper demand for payment of freight charges 
and demurrage before discharge of the cargo, 57 or 
disagreement over selection of a stevedore where the 
charter party requires selection of one satisfactory 
to both parties; 68 and the absence of the master 
from the vessel while it was unloading. 59 

§ 215. - Third Persons 

Charterers may be liable for delays caused by acts 
of third persons under their control, but not otherwise. 
The liability of a charterer or consignee for delay due to 
strikes generally depends on whether the contract con¬ 
tains an exception for delay due to such cause. 

With respect to other persons, it may be stated 
generally that the charterers are liable for delay 
caused by the acts or omissions of third persons 
within their control, such as agents, 60 but they are 


38. TJ.S—The Caroline A. White, su¬ 
pra. 

39. N.Y.—Gabler v. McChesney, 70 
N.Y.S. 195, 60 AppDiv. 590. 

40. TJ.S —The Convoy’s Wheat, N.Y , 
3 Wall. 225, 18 L.Ed. 194. 

58 C.J. p 593 note 42. 

41. TJ.S —McArthur Bros. Co v 622,- 
714 Feet of Lumber, D.C.NY., 131 
F. 389. 

58 C.J p 593 note 43. 

42. TJ.S.—Nichols v. Tremlett, D C. 
Mass., 18 F Cas.No.10,247, 1 Sprague 
361. 

58 C.J p 593 note 44. 

43. US —U S. v. Bowring & Co, 
C.CA.NY., 63 F.2d 224. 

58 C J. p 593 note 45. 

Bunkers 

With respect to demurrage, express 
warranty of fitness for voyage re¬ 
quires vessel at least to have ade¬ 
quate bunkers available when going 
to loading berth, and a charter clause 
permitting vessel to visit any port 
for coal or other supplies contem¬ 
plates emergency during voyage and, 


does not contradict warranty of fit¬ 
ness —U S v Bowring & Co., supra 

44. U.S—The Spartan, D.C NY., 25 
F. 44. 

45. U.S —Little v. One Cargo of 
Lumber, D.C.Fla., 2 F.2d 608. 

46. U.S.—In re 2,000 Tons of Coal 
ex The Michigan, Mass, 135 F. 
734, 68 CCA 372—Robbins v. Mc¬ 
Donald, D C Mass., 20 F Cas.No.ll,- 
884, 2 Lowell 140. 

47. U.S.—Carroll v. Hoi way, D.C Me , 
158 F. 328. 

58 C.J. p 593 note 50 

48. Or.—Darling-Singer Lumber Co. 
v. Oriental Nav. Co, 272 P. 275, 127 
Or. 655. 

49. U.S.—Ashcraft-Wilkinson Co. v. 
U. S., C.C.A.Mass., 29 F 2d 961. 

50. U.S.—Ashcraft-Wilkins on Co. v. 
U. S., supra. 

51. U.S.—Bahamas-Cuban Co, v. 
Southern Export Co., C.C.A Fla., 
298 F. 596. 

58 C J* p 593 note 54. 

52. U.S.—Ashcraft-Wilkinson Co. v. 
U. S., C.C.A Mass , 29 F.2d 961. 


53. U.S.—New York, etc.. Mail SS. 
Co. v Lamborn, C.C.AN.I, 13 F. 
2d 535. 

54. U.S —Cureton Lumber Co. v. 
Hammond Lumber Co, C.C.AFla, 
29 F.2d 973. 

58 C J. p 593 note 57. 

55. U.S.—Hansen v. American Trad¬ 
ing Co, Me., 208 F. 884, 126 C.C.A. 
44. 

58 C.J. p 593 note 58. 

56. U S —Wood v. Sewell, D.C Pa. f 
128 F. 141, affirmed 135 F. 12, 67 
C.C A 580. 

58 C J. P 594 note 59 

57. U S.—U. S. Shipping Board 
Emergency Fleet Corp. v. Banque 
Russo Ajsiatique, C.C.A Pa, 286 F. 
918. 

58. U.S.-—Portland Shipping Co. v. 
The Alex Gibson, D.C.Wash, 44 F. 
371. 

59. US —Whitman v. Vanderbilt, *N. 
Y, 75 F. 422, 21 C.C.A. 422. 

60. U.S—Sutton v. Housatomc R. 
Co., D.C.N.Y., 45 F 507. 

58 C.J. p 594 note 63. 



§§ 215-216 


SHIPPING 


80 C.J.S. 


not liable where such third persons are not within 
their control. 61 

Where the contract contains no exception for 
delay caused by strikes, a strike among the laborers 
usually employed to load or unload the ship does 
not excuse the delay resulting therefrom under an 
express contract for the loading or unloading of the 
ship within a specified number of days, 62 or where, 
in the absence of express stipulations as to time in 
unloading, a reasonable time is allowed 63 How¬ 
ever, an exception of delay caused by strikes is 
frequently incorporated in the demurrage clause of 
the contract, and, in such cases, the delay is excused 
when entirely attributable to a strike, 64 but not 
when the strike is only the remote cause. 65 The 
charterer is not deprived of his excuse by the fact 
that at the time the agreement was made the strike 
was m existence and he knew it, provided the master 
also knew it and proceeded to the berth without 
objection, 66 but he cannot excuse the delay where 
he could have arranged for the discharge of the 
cargo notwithstanding the strike. 67 

§ 216. Act of God or Vis Major 

Whether the charterer or consignee is or is not liable 
for delay caused by act of God or vis major depends large¬ 
ly on the terms of the contract. 


The rule is well established that where the 
freighter or charterer agrees absolutely to load or 
unload the ship within a specified number of days, 
the fact that subsequent events, such as natural 
causes or governmental restraints, render perform¬ 
ance impossible, is immaterial ; 68 but that where no 
time is mentioned in the contract, or where the 
contract provides m general terms against liability 
of the charterer for delay not due to his default, 
delay is excused when caused by political or naval 
disturbances, 69 bad weather, 70 fire, 71 an epidemic 
or quarantine, 72 or other causes beyond his con¬ 
trol. 73 There is no liability when the cause of the 
delay is one of the natural causes or vis major ex¬ 
pressly excepted by the terms of the charter par¬ 
ty; 74 but the application of the rule is conditioned 
on the cause of the delay being within the terms 
of the exception, 75 and on its being the proximate 
cause of the delay. 76 Where the charterer knew 
the danger at the time the agreement was made and 
failed to provide therein against it, he will be taken 
to have assumed the risk of delay from such sourc¬ 
es, 77 and, a fortiori, where, in case of known dan¬ 
ger, the agreement in express terms provides for 
charterer’s liability in case of detention caused 
thereby, the charterer becomes liable for such de¬ 
lay 78 A charter provision that delay by reason of 


61. U.S—The James H Hoyt, DC 
Mich,, 299 F 666 

58 C.J. P 594 note 64. 

62. TJ S.—Continental Grain Co v. 
Armour Fertilizer Works, D C.N.Y., 
22 FSupp 49. 

58 C J. P 594 note 67. 

Exception in demurrage clause 

(1) The general strike exception 
clause m a charter party does not 
prevent the running of demurrage, 
but a similar phrase is necessary in 
conjunction with demurrage clause 
to free charterer from burden of pay¬ 
ing demurrage when delay is due 
to strikes —Continental Gram Co. v. 
Armour Fertilizer Works, supra. 

(2) Under charter party stipulating 
demurrage only for detention by 
default, charterer may be liable for 
demurrage, even though detention 
was due to a strike or other cause 
for which he was not at fault, since 
“default” means failure to perform 
whatever charterer was bound to do 
without regard to how the failure 
came about, subject only to vis major 
doctrine —Continental Grain Co. v 
Armour Fertilizer Works, supra. 

•63. U S —Empire Transp. Co. v. 
Philadelphia, etc, Coal, etc, Co., 
Mmn, 77 F. 919, 23 CC.A, 564, 35 
LRA 623 

58 C.J. p 595 note 68. 

<64. U.S —U. S v. Coal Cargo of The 
Henry County, DCPa., 11 F2d 805, 


affirmed, C.CA., 11 F.2d 809, cer¬ 
tiorari denied 47 S Ct 92, 273 U S. 
696, 71 LBd 845 
58 C.J. p 595 note 70. 

Strike excusing* delay 
“Strike,” when used in a charter 
party, means a stnke against em¬ 
ployers m the strict sense of the 
word, and not a mere neglect or re¬ 
fusal on the part of the men to work. 
—Hagerman v. Norton, Fla, 105 F 
906, 46 C C.A. 1—58 CJ.p 595 note 69 

65. U S —U S. v Cargo of Linseed 
on Board The West Totant, D.C N. 
Y, 20 F2d 199, affirmed, C.CA, U 
S v A Cargo of About 7,346 Tons 
of Linseed, 28 F 2d 1021. 

58 C J. p 595 note 71. 

66. U S —U. S v. Russian Volunteer 
Fleet, D.C.N.Y., 22 F 2d 187. 

67. U S —Continental Gram Co v. 
Armour Fertilizer Works, D C N.Y., 
22 FSupp. 49 

68. U S —Dougherty Co v. 2,471 
Tons of Coal, etc, D C Mass, 278 
F 799. 

58 C J p 595 note 75. 

69. U S —Crossman v Burnll, N Y , 
21 SCt 38, 179 U.S. 100, 45 LEd 
106 

58 C J. p 596 note 76. 

70. U.S —Sprague v. West, D.C.N. 
Y, 22 F Cas No 13,255, AbbAdm. 
548. 

58 C J p 596 note 77. 


71. U S —-Paquette v. A Cargo of 
Lumber, DC NY., 23 F 301 

72. US—Coombs v. Nolan, DCN. 
Y, 6 F.Cas No 3,189, 7 Ben 301 

58 C J p 596 note 79. 

73. U S —Hires Co. v. Porto Rico 
International Corp., DCN.Y, 285 
F 645. 

58 C J. p 596 note 80. 

74. U S.—Cureton Lumber Co v. 
Hammond Lumber Co., C C.AFla, 
29 F 2d 973 

58 C J p 596 note 82. 

75. U.S—James Hughes, Inc. v. 
Charles Dreifus Co., CCAN.Y., 89 
F 2d 9. 

58 C J. p 596 note 83. 

Occurrence during voyage 

Exceptions in charter party excus¬ 
ing charterer for delay because of 
acts of God and accidents of rivers 
related to occurrences during voy¬ 
age and did not excuse charterer 
from paying demurrage where severe 
cold prevented barge from breaking 
ground for voyage—James Hughes, 
Inc. v. Charles Dreifus Co., supra. 

76. U S —-Hughes v. J. S Hoskins 
Lumber Co., D.C.NJ, 136 F. 435. 

77. US—Inter-Coast SS Co v Sea¬ 
board Transp Co, C.iC.A Mass , 291 
F 13. 

58 C J. p 597 note 85. 

78. U S —American Transp. Co. v. 
Swift, D.C.N.Y., 30 F.2d 159, af- 
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natural causes shall be excused does not apply to 
natural causes which merely prevent the cargo being 
brought to the port of shipment, but do not prevent 
its being loaded on the ship; 79 although the con¬ 
trary has been held m a few cases where, by usage 
and necessity, the cargo was transported by rail 
or water to the place of loading. 80 Likewise, the 
owner of the vessel must 'bear the loss consequent 
on a delay of the vessel caused by natural causes 
before she reaches the wharf or other designated 
place for loading or unloading, and before the ob¬ 
ligation of the charterer begins, 81 unless the vessel 
delays reaching the designated place for unloading 
at the request of the consignee. 82 

§ 217. Lay Days 

a. In general 

b. Commencement 

c. Computation 

a. In General 

Generally charter parties stipulate for a certain num¬ 
ber of days, called “lay days,” during which the ship 
may be detained for loading or unloading without lia¬ 
bility for demurrage. 

The purpose of stipulating in the charter party 
for a certain number of days, called “lay days,” 
for loading and discharging, is to allow the char¬ 
terer that length of time during which he may de¬ 
tain the ship without paying for her use, and to 
make him liable for any detention thereafter. 83 In 
the absence of contract provision to the contrary, 
the lapse of the lay day period without the charterer 
furnishing cargo as agreed does not operate as a 
termination of the contract, but the ship must wait 


for the cargo a reasonable time thereafter, and for 
such time is entitled to demurrage in compensa¬ 
tion 84 

Modification of lay days clause. In a proper case 
the lay days clause may be modified by the parties. 85 

b. Commencement 

(1) In general 

(2) Notice 

(1) In General 

The time when lay days commence may be controlled 
by the contract, or by the conduct of the parties or the 
custom of the port; and, in the absence of a contract 
or custom to the contrary, do not begin to run until the 
vessel is in actual readiness to load or unload. 

Where the contract is express as to the time the 
lay days are to commence, it controls, 88 even though 
in other details the contract may be subsequently 
modified, 87 or the loading or discharging may actu¬ 
ally begin before the stipulated time. 88 Where the 
contract does not expressly fix the commencement 
of the lay days, it may be fixed 'by the conduct of 
the parties, 89 or, in the absence of agreement or of 
any provisions therein conflicting with the custom, 
by the custom of the port. 90 In the absence of any 
conflicting custom or contract provisions, the lay 
days do not begin to run until the vessel is in ac¬ 
tual readiness to load or discharge, 91 and, where 
it is provided that the vessel shall proceed to a cer¬ 
tain specified wharf or jetty, or one to be selected 
by the charterer, the arrival of the ship at that 
wharf or jetty is a condition precedent to the com¬ 
mencement of the running of the time, 92 even 
though it subjects the vessel to an unreasonable 


firmed, 0.0 A, 32 F 2d 1013, cer¬ 
tiorari denied 50 SCt 39, 2S0 US 
592, 74 LEd. 640 

58 C J. p 597 note 86. 

79. US —Jonasen v Keyser, Miss , 
112 F. 443, 50 CCA 334. 

58 C J. p 597 note 89 

80. U S.—Paterson v. Dakin, D C 
Ala , 31 F 682. 

81. U S —Kane v. Penney, D.C.N Y , 
5 F. 830 

58 C J. p 597 note 91. 

82. U.S.—Manson v. New York, etc, 
R. Co., CC.Conn, 31 F. 297, 24 
Blatchf. 448. 

83. N.Y —New York, etc., SS. Co v. 

Lamborn, D C N.Y., 8 F.2d 382, 

modified-on other grounds, CC.A, 
13 F.2d 535—Leary v. Talbot, N.Y., 
160 F. 914, 88 C C.A. 96. 

36 C.J. p 971 note 99. 

84. US.—Steger v Orth, NY., 258 
F. 619, 170 C C.A. 73, certiorari d^-, 
nied 40 SCt. 11, 250 U.S. 663, 63 
L.Ed. 1196. 


85. Modification by agent 

Managing agent for government’s 
vessel confronted with emergency 
which might involve cancellation of 
charter was held authorized to modi¬ 
fy lay days clause —U S v. Bowring 
& Co, C.CA..NY., 63 F 2d 224. 
Consideration 

Charterer’s abandoning right to 
dispatch money and to cancel if ves¬ 
sel were not tendered on particular 
date, was consideration for agree¬ 
ment to modify lay days clause.—U 
S v. Bowring & Co, supra. 

86. U S.—Yone Suzuki v. Central Ar¬ 
gentine R, CCA.NY., 27 F 2d 795, 
certiorari denied Central Argentine 
Ry. v. Yone Suzuki, 49 S Ct. 178, 
278 US 652, 73 LEd 563. 

58 C.J. p 597 note 9$ 

87. U.S.—Reed v. Weld, D.C.Mass, 
6 F 304. 

58 C.J. p 598 note 99. 

88. U.S.—The Skomvaer, C.C.A.N.Y., 

2 97 F. 746. < 

t 58 C J. p 598 note 1. 


89. US—The Cyprus, DC.NY, 20 
F. 144. 

58 C J. p 598 note 3. 

90. Md—Barker v Borzone, 48 Md. 
474. 

58 C J. p 598 note 4. 

91. US.—The Bellota, D.C.N.Y, 57 
F 2d 264—The Lake Yelverton, C C. 
A.Va, 300 F. 47 

58 C J. p 598 note 5. 

“Ready to unload” means actually 
ready to discharge, as far as the 
vessel can be made ready by those 
controlling her.—New Ruperra SS. 
Co. v 2,000 Tons of Coal, D.C.Mass, 
124 F. 937, 938, affirmed 142 F. 402, 
73 CCA 502, 5 LRA.NS, 126, cer¬ 
tiorari denied 26 S.Ct 761, 201 US. 
647, 50 LEd. 904 

92. U.S —Tweedie Trading Ca v. 
Barry, N.Y, 205 F. 721, 124 CCA* 
15 

i 58 C.J. p 598 note 6. 
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delay in waiting for its turn. 98 If the charterer 
or consignee, under duty to designate a berth, fails 
to do so, the lay days commence when the vessel is 
in readiness to discharge and has given notice there¬ 
of, 94 and, if the vessel is prevented from reaching 
the designated place through the active fault of the 
charterer, the days begin to count at the time 
she would have reached it, but for such fault; 95 
but after the vessel gets into the dock, the fact that 
the crowded condition prevents her securing a fit 
place for discharging the cargo does not prevent 
the lay days from running. 96 

(2) Notice 

Ordinarily notice of readiness to load or discharge 
must be given before the lay days commence to run. 

Ordinarily, m addition to the ship proceeding to 
the place assigned, she must give formal notice of 
her readiness to proceed to an appropriate unload¬ 
ing place before her laying time begins, 97 but no¬ 
tice is unnecessary where the charterer is ready and 
the work begins at once, 98 or where the ship is 
chartered also for a homeward cargo, and the con¬ 
signee after discharge of the outward cargo knows 
that the ship is ready to receive the homeward car¬ 
go, 99 or where the terms of the contract do not re¬ 
quire it. 1 Where the contract of the parties so 
provides, notice of readiness to load is a condition 
precedent to any claim for demurrage 2 Where it 
i 9 needed, the notice, m order to be effective, must 
reach the shipper, 3 on a proper day, 4 but it need 


not be in any particular form. 5 In case of conflict 
between the charter party and the bill of lading as 
to who shall be given notice, the provisions of the 
charter party controls as between the shipowner and 
the charterer. 6 The notice becomes effective on 
lapse of the time named m the contract, 7 including 
Sundays and holidays, 8 or a reasonable time after 
it has been given, 9 but not until the ship is m ac¬ 
tual readiness to proceed to an appropriate unload¬ 
ing place 10 

c. Computation 

(1) In general 

(2) On basis of amount of cargo 

(3) Separate computation for loading 

* and unloading 

(1) In General 

The method of computing lay days Is subject to con¬ 
trol of contract provisions relative thereto, and generally 
whole days only are considered in the computation. 

The method of computing lay days is subject to 
control of contract provisions relative thereto. 11 
Where the contract simply mentions “days” or 
“running days” 12 and there is no custom to the 
contrary, all running or successive days are to be 
counted, 13 unless the contract excepts Sundays and 
holidays; 14 but where the phrase “working days” 
is used, all calendar days on which the law permits 
work to be done are intended. This excludes Sun¬ 
days and legal holidays, 15 and excludes also days 


93. U.S.—Anderson v Moore, Cal, 
179 F 68, 102 C.C.A. 362. 

94. US —Mowmckel v. Dewar, D C 
Cal., 173 F 544, affirmed Dewar v. 
Mowmckel, 179 F. 355, 102 CCA. 
539—Carbon Slate Co v Ennis, Pa, 
114 F. 260, 52 C C.A. 146. 

95. U S.—In re 2,098 Tons of Coal, 
Mass, 135 F. 317, 67 C C.A. 671, 
certiorari denied 25 S.Ct. 799, 197 
US 622, 49 LEd. 910. 

58 C.J. p 598 note 11. 

96. U S.—Ewan v. Tredegar Co., D. 
CVa, 88 F. 703. 

97. US—U. S. v. F S Royster 
Guano Co, DC.Va, 288 F 92, mod¬ 
ified on other grounds, CC.A., The 
Lake Yelverton, 300 F. 47. 

58 C J. p 599 note 14. 

98. U.S—Washington Marine Co v. 
Ramer Mill, etc., Co., D.C.Or. f 198 
F. 142. 

99. U S.—Two Hundred and Sixty- 
Eight Logs of Cedar, DC Mass., 24 
F Cas.No 14,295, 2 Lowell 378. 

1, U S.—Holman v. Gans SS Line, 
N.Y., 186 F. 96, 108 C.C.A 208. 

8. U S.—U. S. v. Bowring & Co., C. 
CANY., 63 F2d 224—The Skom- 
vaer, C.C.A.N.Y., 297 F. 746. 


Requirement held not waived 

With respect to demurrage, notice 
of vessel's readiness to load was not 
waived by requesting shipowner's 
agent to register vessel at coal pier 
and placing loading orders.—U. S. v. 
Bowring & Co., C.C.A.NY., 63 F.2d 
224. 

3. U.S —The India and Owners v. 
Donald, Miss., 49 F. 76, 1 C.CA. 
174. 

Where there Is no agent on hand at 

the port of discharge to receive the 
notice, it will not prevent the com¬ 
mencement of the running of the lay 
days. 

U.S.—Hatton v. De Belaunzaran, DiC. 
N.Y., 26 F. 780. 

Va—Brown v. Ralston, 9 Leigh 532, 
36 Va. 532. 

4. U.S —Perry v. Spreckles' Sugar 
Refining Co., D C Pa, 110 F. 777. 

58 C J. p 599 note 21. 

5. U.S.—The Skomvaer, C.C.A.N.Y., 
297 F. 746—Carroll v. Hoi way, J>. 
C.Me, 158 F, 328. 

G. U.S—Bell v. Stewart, C.CA.Fla, 
31 F 2d 44. 

58 C J. p 589 note 39 [a], p 599 note 
20 [a]. 
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7. U.S —Grace v. Hansen, C.C.A. 
Wash., 273 F. 486. 

8n US —U S v Gano-Moore Co., D. 
C.Pa. f 35 F2d 398. 

9. U.S.—Addicks v. Three Hundred 
and Fifty-Four Tons Crude Kaimt, 
D C.N.Y., 23 F. 727. 

58 C.J. p 599 note 25. 

10. U.S.—The Lake Yelverton, C.C. 
A.Va, 300 F. 47. 

58 C.J. p 599 note 26. 

11. U.S—U. S. v. Sugarland Indus¬ 
tries, D.C.Tex., 281 F. 239, affirmed, 
C.CA-, 296 F. 913, certiorari denied 
44 S.Ct. 461, 265 US. 587, 68 L.Ed. 
1193. 

58 C J. p 599 note 27. 

12. “Running days” in maritime law 
mean whole of every day when ship 
is running, the days during which, if 
the ship were at sea she would be 
running—The Eugenia DjC.N.Y. f 53 
F.2d 1054. 

13. U.S.—Hughes v. J. S. Hoskms 
Lumber Co., D.C.N.J., 136 F. 435 

58 C.J. p 599 note 29. 

14. US—The Skomvaer, C.CA.N.Y., 
297 F. 746. 

15. ' U.S.—Hughes v, J. S. Hoskins 
Lumber Co, DCJST.J., 136 F. 435 

58 C.J. p 599 note 32. 
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when work is prevented by order of the port au¬ 
thorities, 16 but not days occupied with tasks which 
it was the duty of the charterer under the charter 
party to perform, 17 or days subject to interruptions 
or accidents with respect to which the charterer 
assumed the risk, 18 or stormy days, 19 unless the 
expression “weather working days” is used. 20 

Lay days run continuously, m the absence of fault 
of the shipowner 21 Days lost in loading or un¬ 
loading for reasons beyond the charterer’s control 
and within the terms of the exception clause are 
excluded, 22 but the exception clause will not be 
extended in its application beyond the terms of the 
contract provision which stipulates the kind of car¬ 
go to be carried 23 In general, whole days only, 
and not hours or fractions of days, are considered 
in the computation, 24 but where the charter pro¬ 
vides for a pro rata computation of demurrage and 
dispatch money for every part of a day it is to 
be calculated by hours and minutes. 25 Lay days 
may not be increased by misleading statements of 
the shipmaster as to the time which would be claim¬ 
ed for demurrage. 26 

(2) On Basis of Amount of Cargo 

Where the contract so provides, lay days are com¬ 
puted on the basis of the loading or unloading of a stated 
amount of cargo each day. 

Where the contract requires loading or unload¬ 
ing of a stated amount of cargo each day, the com¬ 
putation of lay days is made on that basis, 27 and 
working days only are counted, and Sundays and 
holidays are excluded. 28 Under such contracts, the 
lay days are computed on the amount of cargo ac¬ 


tually loaded and stowed, and not that furnished 
to the vessel, 29 but, where the cargo is lumber, 
and a deduction in freight is made for that part 
of it which is dressed, a proportionately greater 
amount of it is required to be discharged during 
a day. 30 Provisions for lay days computed at a 
stated rate of discharge yield to other provisions 
requiring discharge of the vessel in turn and penal¬ 
izing a violation by demurrage based on a required 
discharge at double the lay day rate for every day 
of wrongful delay. 31 Under some charter provi¬ 
sions and customs of the port demurrage may be 
computed on a working day of twenty-four work¬ 
ing hours and a fewer number of hours worked 
will be counted as fractional parts of a day 32 

(3) Separate Computation for Loading and 
Unloading 

Unless otherwise provided by contract, lay days for 
loading and for unloading are computed separately. 

The lay days for loading and discharging are 
considered separately, and not together, 33 unless the 
contract stipulates otherwise; 34 but, where a ship 
is unloaded at different ports, a loss of time at one 
port may be offset against a saving at another. 36 

§ 218. Waiver and Indemnity 

Provisions for demurrage may be waived. One who 
is compelled to pay demurrage may recover It from the 
person primarily liable. 

The provisions of the contract relating to demur¬ 
rage or the right to demurrage after it has accrued 
may be waived, 36 and waiver by the master is ef¬ 
fective to bind the ship. 37 Waiver can be estab- 


16. NT—Gabler v. McChesney, 70 
NTS 191, 60 App.Div. 583. 

58 C J p 600 note 34. 

17. U S —Wood v. Keyser, D.C.Cal r 
84 F 688, affirmed 87 F. 1007, 31 
CC.A. 358. 

58 C.J. p 600 note 36. 

18. U.S.—The Skomvaer, D.CNY, 
286 F. 711, modified on other 
grounds, C C.A., 297 F. 746. 

19. US.—-The Skomvaer, CCA.NT, 
297 F. 746. 

20. U S.—Fyman SS. Co. v. One Hun¬ 
dred Tons of ICamit, D.C.Ga., 164 
F. 364. 

58 C.J. p 600 notes 39, 40. 

“Weather working* day” 

(1) “Weather working day” within 
charter party providing for lay days 
is day, otherwise a working day ac¬ 
cording to custom of port, on which 
weather permits loading—The Drie- 
bergen, C.CAFla., 60 F.2d 367. 

(2) “Weather working day” means 
a day, otherwise a working day, when 
the weather will reasonably permit 


the carrying on of the work contem¬ 
plated —The India and Owners v. 

Donald, Miss, 49 F 76, 1 CC.A. 174. 

21. US.—The Eugenia, DCN.Y., 53 
F.2d 1054. 

22. U.S —Mazza v. J. G. White En¬ 
gineering Co, DC NT., 274 F. 990 

58 C J. p 600 note 41. 

23. U.S.—Kerr v. Schwaner, Or., 177 
F. 659, 101 C.C A. 285 

58 C.J p 600 note 42. 

24. U.S—The Skomvaer, C.C.A.N T., 
297 F 746. 

58 C J p 600 note 43 

25. U.S —The Dnebergen, C.C A.Fla, 
60 F.2d 367. 

26. U.S.— 1 The Bellota, DCN.Y., 57 
F.2d 264. 

27. U.S.—The Eugenia, D.C.N.Y., 53 
F.2d 1054 

58 C.J. p 600' note 45. 

28. US.—The Olaf, DC.Pa, 248 F. 
807—Wallace v. Cargo of 292,000 
Feet of Fine Boards, D C.N.Y., 224 

, F. 993. , * 


29. U.S.—The Assyria, Fla., 98 F. 
316, 39 C.C A. 97. 

30. U S.—:Randolph v. Wiley, D.C.N 
Y., 118 F 77. 

31. U S —Evans v. Blair, Me, 114 
F. 616, 52 CC.A. 396. 

32. U S —Weir v. Northwestern 

Commercial Co, D C.Wash., 134 F 
991 

33. U.S.—Bailey v. Manufacturers' 
Lumber Co, DC NT., 224 F. 806 

58 C J. p 601 note 53. 

34. Pa—Duffy v. Miller, 1 Phila 
334 

58 C J. p 601 note 54. 

35. U.S—South American Metal Co. 
v Kjoge, C.CA.Va, 12 F 2d 562. 

36. U S.—In re Cargo of the Joseph 
W. Brooks, DC.NC., 122 F. 881 

58 C.J. p 601 note 59. 

37. Puerto Rico—H. T Hansen v. 
Nine Hundred and Ninety-Eight 
Tons of Coal, 6 Puerto Rico Fed. 
394. 
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lished only on clear evidence. 38 

Indemnity. A person compelled to pay demur¬ 
rage may recover it from the person primarily lia¬ 
ble, 39 but only on clear proof that such demurrage 
has been or must be paid 40 and that responsibility 
therefor rests on the person from whom indemnity 
is sought; 41 and such person so primarily liable 
cannot escape liability by offering a release proved 
by the evidence to have been obtained from the 
master by duress. 42 A master can properly discon¬ 
tinue unloading until security for demurrage is 
given, only on giving timely notice to the char¬ 
terer. 43 Where a bond to secure payment of de¬ 
murrage is properly agreed to on a sufficient con¬ 
sideration, liability thereon is not affected by the 
fact that the bond is not signed until after the car¬ 
go is discharged. 44 Liability for interest under 
such bond is determinable by the law of the slate 
where the bond was made and performable. 45 

§ 219. Collection of Claim 

Questions relating to the collection of claims 
for demurrage, including the rate and amount, set¬ 
tlement, and actions for recovery are discussed infra 
§§ 220 - 222 . 

Examine Pocket Parts for later cases. 

§ 220. —— Rate and Amount 

a. Measure of damages 

b. Computation of time 

a. Measure of Damages 

All damages for demurrage or In the nature of de¬ 
murrage which a shipowner naturally and necessarily 
sustains by default of the shipper may be recovered; but 
the rate and amount of recovery may be controlled by 
stipulations in the contract. 


All damages for demurrage or in the nature of 
demurrage which a shipowner naturally and neces¬ 
sarily sustains by the default of the shipper may 
be recovered; 46 but this recovery is limited to com¬ 
pensation for delays the risk of which are assumed 
by the charterer under the terms of his contract, 47 
and is subject to deductions for delay resulting 
from the vessel’s default, 48 or for failure of the 
vessel to take such measures as were reasonably 
available to mitigate the loss. 49 As a general rule, 
courts of admiralty have allowed the demurrage 
stipulated in contracts of charter party and bills of 
lading, except m cases where the loss of the ship¬ 
owner has been shown to be less 50 or greater be¬ 
cause extending beyond the demurrage period named 
m the contract, 51 m which case compensation for 
the further time is prima facie at the stipulated 
rate, 52 but gives way to an increased rate on evi¬ 
dence establishing that the earning capacity of the 
vessel is greater than it was figured at for the con¬ 
tract demurrage period. 53 Where the contract pro¬ 
vides for demurrage at a specified rate for delay 
m unloading, the rate applies to each of several 
vessels delayed where each shipload was regarded 
as a cargo. 54 

Where no rate is stipulated, 55 or where the suit 
is to recover demurrage, not in a case where a car¬ 
go has been carried but where the charterer 
breached his contract by not supplying a cargo, 56 
the amount recoverable is to be ascertained by the 
commissioner or by a j'ury on consideration of all 
the circumstances and of the real injury sustained 
by the shipowner. It has been held that, where 
there is an agreed rate of demurrage for vessels 
of that class, such rate controls, 57 unless the amount 
stipulated is in the nature of a penalty, and not 


38. U S —Hennmgsen v. Watkins, D 
CVa, 110 F 574. 

58 C J. p 601 note 61. 

39. U S —Snell v The Independence, 
DC NY, 22 FCas No 13,139, Gilp 
140 

N Y —Miner v Blume, 72 NY.S 320, 
64 AppDiv. 511. 

40. IT S —In re Wilkesbarre Coal, 
etc, Co, DCNY, 29 FCasNol7,- 
661, 5 Ben 482 

41. U.S —Furness v. Leyland Ship¬ 
ping Co, Mass, 134 F 815, 67 CC 
A. 461 

58 C J p 601 note 64. 

42. US—Durchman v Dunn, D.C.N 
Y, 101 F 606 

43. U S —In re Ten Thousand and 
Eighty-Two Oak Ties, DCN.J., 87 
F. 935. 

44. U.S,—Emmons Coal Min. Corp 


v. Ropner, 'CCA Pa., 31 F 2d 948, 
certiorari denied 50 S.Ct 31, 280 U 
S 577, 74 L.Ed 628 

45. U S —Black Diamond SS Corp 
v Fidelity, etc, Co., DiCMd., 33 F 
2d 767 

46. U S —Dampskibs Actieselskabet 
Sangstad v. Hines, DC Mass, 266 
F 390, affirmed, CCA, 266 F. 502 

58 C J. p 602 note 71 

47. TJ S.—Hagan v. Cargo of Lum¬ 
ber, DC.NY, 163 F 657. 

58 C J. p 602 note 72 

48. IT S —Grace v. Hansen, CCA 
Wash., 273 F 486. 

58 C J. p 602 note 73. 

49. U S.—U. S v Sugarland Indus¬ 
tries, CCA Tex, 296 F. 913, cer¬ 
tiorari denied 44 S Ct. 461, 265 U 
S. 587, 68 L.Ed 1193. 

50. U S.—-New York, etc., R. Co. v. 
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Church, C.C.A Mass., 58 F. 600, 7 
CCA. 384 

58 C.J. p 602 note 75. 

51. ITS—Jonasen v. Keyser, Miss, 
112 F 44?, 50 C C.A. 334 

52. U.S.—Dewar v Mowmckel, Cal, 
179 P. 355, 102 C C.A 539. 

53. US.—Maclay v. U S., 43 Ct.Cl. 
90. 

54. U S —Sarnia Steamships v Con¬ 
tinental Gram Co., C C A.I11, 125 
F.2d 362 

55. U.S —Simmons Transp Co v 
Alpha Portland Cement Co., DON 
Y, 286 F. 955 

58 C J. p 602 note 79. 

56. Md.—Benson v. Atwood, 13 MdL 
20, 71 Am D. 611 

58 C.J. p 602 note 80. 

57. U S.—Pendleton v. Northern 

Coal Co, DC Mass, 22 F.2 d 317. 

58 C.J. p 602 note 81. 
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liquidated damages. 58 Where there is no agreed 
rate, the shipowner is prima facie entitled to re¬ 
cover the probable net earnings of the vessel dur¬ 
ing the period of undue detention, 59 or gross earn¬ 
ings where it is shown that the expenses of the 
ship could not be decreased during the period of de¬ 
lay, 60 or where additions to, or deductions from, 
gross earnings are made for any difference in her 
expenses during the time of such delay. 61 A harbor 
rule regulating the rate of demurrage in cases vthere 
no rate is agreed on is not applicable where ac¬ 
tion is brought to recover damages for detention 
in the nature of demurrage. 62 Demurrage may in¬ 
clude compensation of an interpreter at a foreign 
port, 63 cost of cablegrams to the shipper and con¬ 
signee as to disputed matter, 64 the master’s board 
bill during the delay at the port, 65 and protest 
fees 66 Purely speculative damages are not recov¬ 
erable. 67 Interest is recoverable when the amount 
of demurrage is liquidated by contract. 68 

A demurrage rate stipulated in the charter party, 
while binding on the charterer, is not binding on the 
subcharterer 69 or consignee who accepts the cargo 
under a bill of lading without knowledge of the 
charter party, and under circumstances not charging 
him with knowledge thereof. 70 

b. Computation of Time 

Demurrage commences to run after the expiration of 
the time allowed by contract for loading or unloading, 
or after a reasonable time where the contract is silent 
on the matter, and is recoverable for every day of de¬ 
tention thereafter. 

Demurrage commences to run after the expira¬ 
tion of the time allowed by the contract for de¬ 
tention or for the purpose of loading or unloading, 


or, where there is no time specified, after the ex¬ 
piration of a reasonable time, 71 and is recoverable 
for every day of detention thereafter, with no ex¬ 
ception of rainy days or Sundays, 72 unless such 
days fall within the period allowed for loading or 
unloading, m which case that period is extended and 
the demurrage period reduced pro tanto, 73 and m 
some cases it has been held that working days only 
are contemplated. 74 In computing the tune, twenty- 
four hours are to be considered as a day, 75 and 
allowance of a full day’s demurrage for deten¬ 
tion of a ship during a substantial fraction of a 
day is proper 76 After demurrage has commenced 
to run, it will not be suspended by the occurrence 
of an event within the exceptions of the loading 
clause, so that a loss resulting from any such event, 
if it occurs after demurrage has commenced to run, 
falls on the charterer and not on the shipowner. 77 
Delay at the port of call will not be counted in com¬ 
putation of demurrage, unless and until exhaustion 
of lay days at the port of destination. 78 Where the 
charter party does not limit the number of days a 
ship may be kept on demurrage, demurrage will run 
for a period that is reasonable under the circum¬ 
stances. 79 

§221. - Settlement 

Claims for demurrage may in a proper case be set¬ 
tled by the parties or their agents. 

Settlements made by the master will generally be 
held to be conclusive as to the owners, 80 especially 
where it is shown that the charterer and the ship¬ 
owner ratified the settlement made between the 
charterer’s agent and the master of the ship; 81 
but negotiations on another matter not involving 


58. U S —Bailey v. Manufacturers’ 
Lumber Co, D.CN.Y, 224 F 806 

59. US.—The Gazelle, Md, 9 S.Ct 
139, 128 US 474, 32 L Ed 496. 

58 C J. p 603 note 83. 

Inquiry into subsequent period, be¬ 
yond the period of detention, was not 
permissible —Huron Barge Co. v 
Turney, D.C.Ohio, 79 F. 109. 

60. U S —Interlake SS. Co. v. 251,000 
Bushels of No 2 Mixed Corn, D.C 
Mich, 18 F.2d 291. 

61. U.S.—Tweedie Trading Co. v. 
Strong, etc, Co., NY, 195 F. 929, 
116 C C.A. 617. 

62. U.S.—Chiarello v. Central R Co , 
DCNY., 246 F. 327, affirmed 256 
F. 297, 167 C.C.A. 469 

63. U S.—The John Francis, D.C 
Ala, 184 F. 746. 

64. U.S.—The John Francis, supra. 

65. U.S.—The John, Francis, supra, 

66. U.S.—The John Francis, supra. 


67. U.S—Maclay v U S , 43 Ct Cl. 
90. 

loss of other cargo 

The loss of an opportunity to carry 
a cargo for other persons is remote 
and speculative, and not direct, dam¬ 
ages in a case of a vessel’s detention 
—Maclay v. U S., supra 

68. US.—The Eugenia, DCN.Y, 53 
F 2d 1054 

58 C J. p 603 note 88. 

69. U S.—Keyser v. Jurvelius, Fla., 
122 F 218, 58 CCA. 664 

70. U S —Solberg v Cargo of Steel 
Rails, D C Mass , 25 F 2d 125. 

71. U S —Creighton v. Dilks, D.C Pa, 
49 F. 107^ 

58 C.J. p 603 note 93. 

72. U.S.—Bell v. Stewart, C.C.A.Fla., 
31 F.2d 44. 

58 C J. p 603 note 94. 

73. U.S—Ocean Carriers Co v. A 
Cargo of'Cdrk, C C.A.N.Y., 30 F.2d 
288. 


74. U S —The Mary E Taber, D.C. 
NY, 16 F.Cas No 9,209, 1 Ben. 
105 

58 CJ. p 603 note 96. 

75. U.S —Hull v A Cargo of Pig 
Iron, etc, DC.N.Y, 37 F 124 

NY—Wiles v New York Cent, etc, 
R. Co., 4 Thomps & C. 264 

76. U.S—F. S. Royster Guano Co. v 
U. S., C C.A Va, 18 F,2d 469. 

77. U.S.—Berwind-White Coal Mm. 
Co v. Solleveld, etc, Stoomvaart 
Maatschappij, CC.A Va., 11 F.2d 80. 

78. U S —Earn Line SS Co. v. Ma- 
nati Sugar Co., C.C.A.N.Y., 269 F. 
774. 

79. NY. — Robbins v. Codman, 4 E. 
D. Smith 315 

80. U S —South American Metal Co. 
v Kjoge, CCAVa, 12 F 2d 562. 

58 C.J. p 604 note 4. 

81. U S —South American Metal Co, 
v. Kjoge, supra. 
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the claim for demurrage will not have the effect of 
releasing such claim. 82 Payment under protest of 
demurrage charges claimed by the master after the 
cargo is on board is a payment under duress jus¬ 
tifying action by the charterer to recover it back. 83 

Commission. Where the charter party provides 
that the charterer's agent shall attend to the ship’s 
business at a foreign port on the customary terms, 
the collection of demurrage by him at the instance 
of the shipowner entitles the agent to the custom¬ 
ary commission for such service at that port. 84 

§ 222. -Actions 

Claims for demurrage may be enforced by actions In 
personam, or by actions in rem where a lien exists. 

Claims for demurrage and for damages in the 
nature of demurrage are enforceable by actions m 
personam 85 or, where a lien exists, by actions in 
rem. 86 Where liability is created by express con¬ 
tract, suit should be brought on the contract, and 
general assumpsit will lie, 87 and, where the ac¬ 
tion is for damages in the nature of demurrage, 
special assumpsit or other form of action in which 
the implied promise is specially pleaded is proper 
and necessary. 88 An action on a bill of lading 
for demurrage is an action on a contract within 
the meaning of a statute regulating the trial of ac¬ 
tions on contracts 89 

Defenses and objections v Questions between the 
government shipowner and its operating agent, 
which in no way affect its readiness for service 
under the charter party, cannot be raised by the 
charterer as a defense to an action by the govern¬ 
ment for demurrage. 90 Where loss from delay has 


accrued, an action to recover therefor is not pre¬ 
maturely brought because the evidence of loss is 
not in possession of plaintiff at the time. 91 Delay 
in bringing the action is no defense if within the 
statutory limitation of time; 92 nor does delay con¬ 
stitute laches, where the claim was seasonably made, 
the rights of defendant were not prejudiced, and 
the delay was justified by circumstances. 93 Dis¬ 
patch money due a charterer cannot be offset by a 
consignee against a claim for demurrage. 94 

Parties . Although, when the vessel is let on 
shares, the master is pro hac vice owner and enti¬ 
tled to sue, 95 the libel is properly filed in the name 
of the shipowner. 96 

Pleading. The complaint, declaration, or libel 
should state a cause of action m contract, 97 but 
should not include a statement of evidentiary mat¬ 
ters. 98 

Evidence . Although libelant is entitled to the pre¬ 
sumption that the judgment of the master as to 
the anchorage of the vessel during the loading was 
properly exercised, 99 the burden is on him to show 
facts which determine when lay days begin to run, 1 
and the default of respondent in detaining the 
vessel beyond the time specified in the charter party 
or, where no time is specified, beyond the custom¬ 
ary and reasonable time; 2 but when such detention 
is shown, it devolves on respondent to prove the 
vessel’s responsibility, 3 or the circumstances which 
excuse the charterer or consignee from responsi¬ 
bility therefor; 4 and evidence of the circumstances 
excusing the delay is admissible; 5 but evidence is 
not admissible to establish facts which under the 
terms of the particular contract would not excuse 


82. IT S.—Tone Suzuki v. Central Ar¬ 
gentine Ry, DCN.I, 19 F 2d 645. 
modified on other grounds, CCA, 
27 F.2d 795, certiorari denied Cen¬ 
tral Argentine Ry v. Tone Suzuki, 
49 S.Ct 178, 278 U.S. 652, 73 L 
Pd 563. 

58 C J. p 604 note 6. 

83. Or—Darling-Singer Lumber Co. 
v Oriental Nav Co, 259 P. 420, 
272 P 275, 127 Or. 655 

84. U S —The Monkshaven, D.C.Pa , 
250 F. 1000. 

85. U.S—The William Marshall, D. 
C.Md., 29 F. 328. 

1 C J. P 1272 note 76. 

Jurisdiction see Admiralty § 93. 

86. U S —Hawgood v One Thousand 
Three Hundred and Ten Tons Coal, 
D C.Wis, 21 F. 681 

58 CJ. p 604 note 12—1 'C.J. p 1272 
note 77. 

87. Conn. — Wordin v. Bemis, 32 
Conn. 268, 85 AmJD. 255. 


88. Conn—-Wordin v. Bemis, supra 

89. Md.—Jones v. Freeman, 29 Md 
273 

90. U.S—IT. S v Courtright-Dim- 
mick Co , D.C Pa., 28 F.2d 142. 

91. N.Y.—Ulster Brick Co. v. Mur- 
tha, etc, Co, 154 N.Y.S 834, 169 
App Div. 151. 

92. U.S.—F. S. Royster Guano Co. v. 
U S, CCAYa., 18 F 2d 469. 

58 CJ. p 604 note 19. 

93. U.S.—F S Royster Guano Co. 
v. U. S , supra 

58 CJ. p 604 note 20. 

94. U S —The Lake Galera, C C A.N 
Y., 60 F.2d 876, certiorari denied 53 
-SCt 314, 287 US 670, 77 LEd. 
578. 

95. Conn.—Wordin v. Bemis, 32 

Conn 268, 85 Am.D. 255. ' 

58 C J. p 604 note 22 

96. U S —Sheppard v. Philadelphia 
Butchers' Ice Co, D,C Pa, 21 F 
Cas.No 12,757, 3 Wkly.N.C., Pa., 565 
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97. NY.—Clyde v. Wood, 179 N.Y. 
S 252, 189 App Div. 737. 

58 C J p 604 note 26. 

98. U S —Mott v. Frost, D.C.S.C, 45 
F. 897. 

99. U.S.—Three Hundred and Nine¬ 
ty-Three Tons of Guano, D.C.NY., 
23 F.Cas.No.14,011, 6 Ben. 533. 

1- US —F. S. Royster Guano Co. ▼. 

U S, CCAVa., 18 F.2d 469. 

58 C J. p’605 note 30. 

2. U S.—Kinsman Transit Co. v. 50,- 
000 Bushels of Wheat ex Cargo The 
Henry Stembrenner, D.C N.Y., 51 F. 
2d 377. 

58 C.J. p 605 note 31. 

3. U.S.— 1 The Eugenia, DC.N.Y., 53 
F.2d 1054. 

58 C.J. p 605 note 32. 

4. U S.—The Eugenia, supra. 

58 C.J. p 605 note 33. 

5. NY—Starbird v. Barrons, 38 N. 

Y.’230, 7 Transcr.A 23&—Cross vt 
Heard,,26 NY. . 
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the delay. 6 In order to be entitled to recover, plain¬ 
tiff or libelant must prove not only undue deten¬ 
tion of the vessel, but also damage ensuing there¬ 
from, 7 and to do this, he must present evidence of 
sufficient weight to establish both propositions. 8 
Similarly, respondent having the burden of show¬ 
ing excuse from liability must do so by sufficient 
evidence. 9 Where there is ambiguity in the con¬ 
tract all material evidence is admissible to deter¬ 
mine the reasonable meaning of the language as 
used and intended by the parties. 10 

Questions of fact . The question of whether there 
has been an unreasonable delay in loading or dis¬ 
charging is a question of fact. 11 

§ 223. Lien 

The owner of a vessel has a maritime Hen for de¬ 
murrage on the cargo, enforceable in admiralty 


It is well settled in the United States that the 
vessel owner has a maritime lien for demurrage on 
the cargo of a person responsible for a detention, 
enforceable in admiralty, regardless of the existence 
or nonexistence of an express contract for a lien or 
even for demurrage. 12 Such lien arises when the 
cargo is on board, 13 but not until then, and, in the 
absence of contract therefor, it does not cover de¬ 
murrage incurred m loading, 14 and a cesser clause 
inapplicable to the loading demurrage will not oper¬ 
ate to extend the lien thereto 15 A contract giving 
the vessel a hen “for all freight, and demurrage/* 
gives a lien for demurrage at either the port of load¬ 
ing or discharge. 16 This lien is lost by an uncon¬ 
ditional delivery of the cargo to the claimant there¬ 
of, 17 but not by a discharge, accompanied by a 
claim of lien. 18 


XL GENERAL AVERAGE 


§ 224. Definition, Origin, Nature, and Ele¬ 
ments 

a. In general 

b. Common adventure and peril, volun¬ 

tary sacrifice or expenditure, and 
attainment of purpose 

a. In. General 

General average is a contribution by the several in¬ 
terests engaged in a maritime adventure to make good 
the loss of one of them for voluntary sacrifices of the 
ship or cargo to save the residue of the property or the 


lives of those on board from a common, impending peril, 
or for extraordinary sacrifices, expenses, or services nec¬ 
essarily incurred for the common benefit and safety of 
all. 

General average is a contribution by the several 
interests engaged m a maritime adventure to make 
good the loss of one of them for voluntary sacrifices 
of the ship or cargo, 19 in whole 20 or in part, 21 to 
save the residue of the property 22 or the lives of 
those on board 23 from a common 24 impending or 
imminent 25 peril, or for extraordinary 26 sacrifices, 27 
expenses, 28 or services 29 necessarily incurred for 


6. TJ S —Steamship Co. of 1912 v. 
. C. H Pearson, etc., Hardwood Co., 

C C A.N.Y., 30 F.2d 770 
58 C J. p 605 note 35. 

7. N.Y.—Dayton v. Parke, 37 N.E. 
642, 142 N Y 391. 

58 C.J. p 605 note 36. 

8. XT S —The Joseph W. Brooks, D.C. 
N'.C., 122 F. 881. 

58 C.J. p 605 note 37. 

Evidence held sufficient 
U.S.—The Anaconda, CC.AK.Y., 60 
F.2d 898—The Eugenia, DCN.I., 
53 F.2d 1054—The Hartismere, D C. 
Md, 18 FSupp 767—The A. A 
Augustus, D.C.N.Y., 2 F.Supp. 494 
58 C.J. p 605 note 37 [a], 

9. U.S—The Eugenia, D.C.N.Y., 53 
F 2d 1054. 

58 C.J. p 605 note 39. 

10. U.S*—Sarnia Steamships v. Con¬ 
tinental Grain Co, C.C.AI11., 125 
F.2d 362. 

11. U.S—Fulton v. Blake, D C.H1., 
9 F.Cas.No 5,153, 5 Biss. 871. 

58 C.J. p 606 note 43. 

12. U.S.—Solberg v. Cargo of 1 Steel 

I^C.jWfliSS, 2,5 F.'2d 125. 

58 C.J. p 606 note 46. 


13. U S.—Stepanovit v Gillibrand, 
D C.Conn , 22 FCas No.13,360. 

14. U.S.—Elvers v Grace, Cal., 244 
F. 705, 157 C.C.A. 153. 

15. U.S.—Elvers v. Grace, supra. 

16. U.S —Yone Suzuki v. Central Ar¬ 
gentine R. Co., D C.N.Y., 275 F. 54 

17. U.S.—Dewar v Mowinckel, Cal, 
179 F 355, 102 C C A. 539. 

58 C J. p 606 note 52. 

18. U.S.—California, etc, SS. Co. v. 
138.000 Feet of Lumber, D C.Md., 
23 F.2d 95. 

58 C.J. P 606 note 53. 

19. U.S.—Aktieselskabet Cuzco v. 
The Sucarseco, N.Y., 55 S.Ct. 467, 
294 U.S. 394, 79 LEd 942. 

58 C.J. p 607 notes 55, 56. 

General average, loss in marine in¬ 
surance see Insurance f 947. 
“CoUation,” in maritime law, has 
been defined as contribution or aver¬ 
age—Adams Gloss.—Loccen. De Jur. 
Mar. lib ii c 8 i 1. 

20. U.S.— 1 The Strathdon, D.C.NY, 
94 F. 206. affirmed 101 F. 600, 41 
CCA 515. 


21. U.S—The Star of Hope, Cal., 9 
Wall. 203, 19 L.Ed. 638. 

58 C J. p 607 note 58. 

22. U S —The Star of Hope, supra. 
58 C J p 607 note 59 

23. U.S.—The Star of Hope, supra. 
58 C J p 607 note 60, 

24. US —The Strathdon, D C.N.Y., 
94 F. 206, affirmed 101 F. 600, 41 
C.C.A. 515. 

25. U.S—Aktieselskabet Cuzco v 
The Sucarseco, N.Y., 55 S.Ct 467, 
294 U S. 394, 79 L.Ed. 942. 

58 C J. p 607 note 62 

26. U S —Aktieselskabet Cuzco v. 
The Sucarseco, supra. 

58 C.J. p 607 note 63 

27. U S —McAndrews v Thatcher, 
H.Y., 3 Wall 347, 18 LEd. 155. 

Ky.—Louisville Underwriters v 

Pence, 19 SW. 10, 93 96, 14 Ky. 

L. 21, 40 Axri.B.R. 176. 

28. U.S —Aktieselskabet Cuzco v. 
The Sucarseco,^ X.Y., 55 S.Ct. 467, 
294 U S. 394, 79 L.Ed. 942 

58 C.J. p 607 note 65. 

29. Conn.—Lyon v. Alvord, 18 Conn. 
6$. 
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the common benefit and safety of all the interests in 
the adventure. 

The principle of contribution in general average 
is older than the common law 30 It is derived from 
the Rhodian law, 31 was adopted into the Roman 
jurisprudence, and thence entered into the general 
maritime law. 33 The rule appears to have been 
adopted into English law without the intervention 
of any statute. 33 It applies only to shipping, 34 and 
relates to contributions for losses, not distribution 
of profits. 35 Some authorities assert that it arises 
out of participation in a common venture, as dis¬ 
cussed infra subsection b of this section, and de¬ 
pends on natural justice and an equity arising out 
of the relationship of the parties, 36 and not on the 
contract of carriage, as discussed infra § 231, while 
others hold, as also discussed infra § 231, that it 
arises out of the contract of affreightment, and that 
the obligation to contribute is implied by law. 

The right to contribution rests on the principle 
that whatever is sacrificed for the common safety 
of the associated interests shall be made good by all 
the interests which were exposed to the common 
peril, and were saved from the common danger by 
the sacrifice. 37 The spirit and intendment of the 
law of contribution m general average are to place 
the persons interested, as near as may be, m the 
same relative position which they occupied before 


the peril was met, 33 and this object necessarily in¬ 
volves reciprocity of obligation and right, 39 with 
some exceptions, 40 as m the case of passengers’ 
baggage, or jettison of deck cargo, as discussed 
infra § 228. 

b. Common Adventure and Peril, Voluntary 
Sacrifice or Expenditure, and Attainment 
of Purpose 

Liability in general average arises from participation 
in the common venture, and the principle is inapplicable 
between mere strangers. The three leading elements 
requisite to a case for general average contribution are 
that a condition of imminent peril, common to the ship 
and cargo, existed; that a voluntary sacrifice of prop¬ 
erty or an extraordinary expenditure to avert the general 
peril has been made; and that by that sacrifice or expense 
the safety of the other property has been secured. 

Liability in general average arises from partici¬ 
pation in the common venture. 41 The principle is 
inapplicable between mere strangers, 42 and is not ap¬ 
plied except as between those engaged in a com¬ 
mon maritime adventure. 43 A tug towing barges 
from one port to another is not bound up with 
them into a single maritime adventure, so as to 
be subject to the law of general average 44 

The three leading elements recognized and en¬ 
forced by the Roman law as limitations and condi¬ 
tions requisite to a case for general average con¬ 
tribution, and since steadily adhered to by maritime 


30. U.S.—The Roanoke, Wis., 59 F 
161, 8 CC.A 67. 

31* U S.—Det Forenede Dampskibs 
Selskab v. Insurance Co. of North 
America, D G N.Y, 28 F2d 449, af¬ 
firmed, CCA., 31 F.2d 658—Son- 
smith v The J. P. Donaldson, C.C 
Mich, 21 F 671. 

58 C J. p 607 note 68. 

32. U.S —Sonsmith v. The J. P. Don¬ 
aldson, supra. 

58 C J p 607 note 69 

33. U.S—The Northern No 30, DC 
NO., 24 F 2d 975—The Roanoke, 
Wis, 59 F. 161, 8 CC.A 67. 

34. US—Ralli v Troop, NY, 15 S 
Ct 657, 157 US 386, 39 L Ed 742 

58 C.J p 608 note 71 

35. U S —Pacific Freighters Co. v 
St. Paul Fire & Marine Ins Co, C 
C A Cal, 109 F.2 d 310. 

36. U S —Pacific Freighters Co v 
St Paul Fire & Marine Ins Co, 
supra—Charles Pfizer & Co v. 912 
Bags of Tartar and 58 Bags of 
Uva Ursi Leaves, DC.NY., 40 F 
Supp. 123 

■58 C J P 624 note 54. 

37. U S — Pacific Freighters Co v. 
St Paul Fire & Marine Ins Co, 
C.C A Cal, 109 F 2d 310—Det For¬ 
enede Dampskibs Selskab v. Insur¬ 


ance Co of America, D.CN Y., 28 F 
2d 449, affirmed, CC.A., 31 F.2d 658 
58 C J. p 608 note 74. 

Similar statements 

(1) The essence of general average 

contribution is that extraordinary 
sacrifices made and expenses incurred 
for the common benefit and safety 
are to be borne proportionately by 
all who are interested.—The Jason, 
N.Y., 32 SjCt 560, 225 US 32, 56 
L Ed 969—American Tobacco Co v 
The Katmgo Hadjipatera, D C N.Y., 
81 F Supp 438, modified on other 
grounds, CA, 194 F 2d 449, certio¬ 
rari denied 72 S Ct. 1076, 343 U.S 
978, 96 LEd -. 

(2) Other similar statements see 
58 C J p 608 note 74 [a]. 

38. U S —Kohler & Chase v United 
American Lines, D.C.NY, 60 F2d 
530. 

58 C J p 608 note 77 

39. US—The Strathdon, DCNY, 
94 F 206, affirmed 101 F 600, 41 C 
C A 515—Heye v. North German 
Lloyd, DC N.Y, 33 F 60, Affirmed, 
CC, 36 F 705, 2 LB A. 287. 

40. US—The Strathdon, D.CNY, 
94 F 206, affirmed 101 F. 600, 41 
CCA. 515—Heye v. North German 
Lloyd, DC.N.Y, 33 F. 60, affirmed, 
C.C, 36 F 705, 2 LB A 287. 
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Ordinary rule 

While reciprocity of obligation and 
right is the ordinary rule in general 
average, it is merely a circumstance 
in the usual application of the rule 
and not an indispensable part of the 
principle on which the right is found¬ 
ed —Heye v. North German Lloyd, 
supra 

41. U S —Charter Shipping Co. v. 
Bowring, N.Y, 50 S Ct. 400, 281 U. 
S r 515, 74 L Ed 1008—Canada Malt¬ 
ing Co. v Paterson Steamships, D 
CNY, 49 F 2d 802, reversed on 
other grounds, C.CA, 51 F 2d 1007, 
affirmed 52 S’Ct 413, 285 U.S. 413, 
76 LEd 837—Charles Pfizer & Co 
v 912 Bags of Tartar and 58 Bags 
of Uva Ursi Leaves, D.CNX, 40 F. 
Supp 123. 

42. US —Sonsmith v The J P. Don¬ 
aldson, C C Mich,, 21 F 671, re¬ 
versed on other grounds The J P. 
McDonaldson, 17 S Ct 951, 167 U, 
S. 599, 42 L-Bd 292—The John 
Perkins, CCMass, 13> FCas.No.7,- 
360 

43. US —The J. P Donaldson, Mich * 
17 SCt. 951, 167 U.S. 599. 42 LEd. 
292 

58 C.J. p 608 note 82 

44. U S.—The J. P. Donaldson, su¬ 
pra. < 
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nations, 45 are that a condition of imminent peril, 
common to the ship and the cargo, existed,* 46 that 
a voluntary sacrifice of property 47 or an extraordi¬ 
nary expenditure to avert the general peril 48 has 
been made, or, stated differently, that there has 
been a deliberate 49 or intentional 50 sacrifice of part 
of the ship or cargo; and that by that sacrifice or 
expense the safety of the other property has been 
secured, 51 The expense or consequence of an 
act or of a series of acts, or the loss occasioned 
by such acts, for the -benefit of the ship alone, 52 or 
for the benefit of the cargo alone, 53 is not to be con¬ 
tributed for m general average. The acts must be 
for the common good. 54 

§ 225. Ordering General Average Act 

a. Authority to order 

b. Exercise of judgment 

a. Authority to Order 

A loss which gives rise to contribution in general av¬ 
erage must have resulted from the will and act of the 
master or person in charge of the common adventure, and 
when such person determines on the general average act 
he is the a||ent for all parties interested. 

A loss which gives rise to contribution in gen¬ 
eral average must have resulted from the will and 
act of the master of the ship, or of some other per¬ 
son charged with the control and protection of the 
common adventure, 55 and not from the act of a 
stranger, 56 whether private 57 or public, 68 unless 
such act is sanctioned 59 or participated in 60 by a 


person in charge of the vessel or cargo. When 
such person determines on the general average act, 
he is the agent for all parties interested; 61 his au¬ 
thority rests on the implied contract of the parties 
or on the duty imposed on him by law, as inci¬ 
dent to his station and office, to meet the necessity 
created by the emergency, 62 or on the provisions 
contained in the bill of lading or contract of car¬ 
riage 63 A master ordering a general average act 
is under a duty to exercise reasonable diligence to 
ascertain its effects, 64 and, if due diligence would 
have disclosed its effects and shown damage or 
expense giving rise to a right to contribution, he 
is under a duty, as discussed infra § 233, to pro¬ 
tect the interests entitled to such right. 

b. Exercise of Judgment 

With respect to ordering a general average act, ordin¬ 
arily the course to be pursued rests in the master's sound 
discretion. 

Ordinarily the course to be pursued rests m the 
master’s sound discretion, 65 if he is a competent 
master, and an emergency existed calling for a de¬ 
cision whether a sacrifice was required, and if he 
appears to have arrived at his conclusion with due 
deliberation, by a fair exercise of his own skill and 
judgment, with no unreasonable timidity, and with 
an honest intent to do ihis duty, it is presumed, in 
the absence of proof to the contrary, that his de¬ 
cision was wisely and properly made. 66 There may 
be a choice of perils when there is no possibility of 


45. IT S.—Columbian Ins Co. v Ash¬ 
by, DC, 13 Pet 331, 10 L Ed 186. 

46. U S —Aktieselskabet Cuzco v 
The Sucarseco, NY, 55 S.Ct. 467, 
294 US 394, 79 LEd 942 

58 C J. p 608 note 86 

47. US—Aktieselskabet Cuzco v 
The Sucarseco, supra 

58 C J. p 609 note 86. 

48. U S —Aktieselskabet Cuzco v. 
The Sucarseco, supra 

Mass—Emery v Huntington, 109 
Mass. 431, 12 Am R. 725. 

58 C J p 609 note 88. 

49. Mass —Nickerson v. Tyson, 8 
Mass. 467. 

N Y —Lee v. Grmnell, 12 N.Y.Super. 
400 

50. U S —The Mary, D C Mass , 16 F. 
Cas.No 9,188, 1 Sprague 17. 

N.C—Irving v Glazier, 4 N.C. 406 

51. U S,—Aktieselskabet Cuzco v. 
The Sucarseco, NY., 55 S.Ct. 467, 
294 US. 394, 79 L Ed 942. 

58 CX p 609 note 93. 

52. U.S —Pacific Mail Steamship 

Co. v. -New York, etc, Mm. Co., N. 
Y., 74 F. 564, 20 C.C.A. 349. 

58 C.J. p 609 note 94. 


53. NY—Rogers v. Murray, 16 N. 
Y Super 357 

58 C J p 609 note 95. 

54. U S—Pacific Mail SS Co v. New 
York, etc, Mm. Co, N.Y., 74 F. 
564, 20 'CCA 349. 

58 C.J p 609 note 96. 

55. U S —Aktieselskabet Cuzco v. 
The Sucarseco, NY, 55 S Ct. 467, 
294 U.S. 394, 79 L Ed 942. 

58 C J. p 610 note 97. 

56. US—Ralli v Troop, NY., 15 S 
Ct 657, 157 U.S 386, 39 L Ed 742. 

Mass —Wamsutta Mills v Old Colony 
Steamboat Co, 137 Mass. 471, 60 
Am R. 325. 

57. US—Ralli v. Troop, NY, 15 S. 
Ct 657, 157 U.S 386, 39 L Ed 742 

58. U.S —Ralli v. Troop, supra. 

58 C J. p 610 note 1. 

59. U.S—Minneapolis, etc, SS Co 
v Manistee Transit Co , D.C N.Y , 
156 F 424 

58 C J. p 610 note 2. 

60. U S —Minneapolis, etc, SS. Co 
v. Manistee Transit Co, supra. 

61. U.S —Aktieselskabet Cuzco v 
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The Sucarseco, NY., 55 S Ct. 467, 
294 US 394, 79 L Ed 942 
58 C J p 610 note 4 

62. U.S.—Ralli v Troop, NY., 15 
SCt 657, 157 US. 386, 39 L.Ed 
742 

58 C J p 610 note 4. 

63. The Jason clause affords a 
means by agreement of the parties 
in the venture to give the master au¬ 
thority to act as agent for the cargo 
for the purpose of incurring general 
average expenses which he would 
not have had under the Hai ter Act — 
The Toluma, CCA N.Y, 72 F.2d 690, 
affirmed Aktieselskabet Cuzco v. The 
Sucarseco, 55 S.Ct. 467, 294 US. 394, 
79 LEd 942 

64. U S.—Dibrell Bros v. Prince 
Line, CC.AN.Y, 58 F.2d 959. 

65. U S.—Navigazione Generale Ital- 
lana v Spencer Kellogg & Sons, 
CCANY., 92 F.2d 41, certiorari 
denied Spencer Kellogg & Sons v. 
Navigazione Generale Italiana, 58 
S.Ct 271, 302 U.S. 751, 82 LEd. 580. 

58 C.J. p 610 note 5. 

66. U.S—The Star of Hope, Cal., 9 
Wall. 203, 19 LEd. 638. 

58 C J. p 610 note 6. 
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perfect safety, 67 or where inevitable danger is im¬ 
pending but may be met with different degrees of 
peril to life or property. 68 Consultation is demon¬ 
strative proof that the act was voluntary. 69 If it 
sufficiently appears that the act occasioning the loss 
was the result of reasonably sound judgment, it is 
enough, for m time of imminent danger immediate 
action may be necessary and delay may render con¬ 
sultation impracticable. 70 

§ 226. Perils, Acts, and Losses Giving Rise to 

General Average 

a. In general 

b. Unseaworthiness 

c. Condition of, and particular danger to, 

property sacrificed 

a. In General 

All losses which arise In consequence of sacrifices 
made or extraordinary expense incurred for the preser¬ 
vation of the ship and cargo from imminent common 
peril during the voyage constitute charges in general 
average. 

All losses which arise in consequence of sacri¬ 
fices made or extraordinary expense incurred for the 
preservation of the ship and cargo from imminent 
common peril during the voyage constitute charges 
in general average, 71 and must be borne propor¬ 
tionately by all the interests which are benefited 
by them. 72 Sacrifices are often made in specie, as 
by casting overboard a part of the ship or of her 
cargo, or by voluntarily stranding both ship and 
cargo 73 The payment by any party in interest of 
extraordinary expenses, or the appropriation of the 
ship’s appliances to extraordinary use for the safety 
of the imperiled interests, is equally to be regarded 


and treated as sacrifices as discussed infra § 228. 
The danger encountered by the election of the mas¬ 
ter may be either of a different kind from the dan¬ 
ger avoided, or of the same kind, but it must not 
be the very same danger, merely modified by acts 
of the master in the performance of his ordinary 
duty in the navigation or management of the ves¬ 
sel, so as to diminish its effects. 74 The question 
with respect to general average is not what was 
the extent of the danger, supposing the sacrifice 
to have been made, but what would the danger have 
been if the sacrifice had not been made. 75 

Imminence of peril . While the courts in some 
general average cases have used expressions in¬ 
dicating that it is essential that the property at 
risk be subject to an immediately impending dan¬ 
ger, as discussed supra § 224, it has been held that 
the imminency of the peril is not the critical test, 76 
and that if the danger be real and substantial, a 
sacrifice or expenditure made in good faith for 
the common interest is justified, even though the 
advent of any catastrophe may be distant or indeed 
unlikely. 77 

b. Unseaworthiness 

In the absence of some reservation of the right, a ship 
or shipowner cannot maintain a claim for contribution as 
to sacrifices or expenses which result from the unsea- 
worthiness of the vessel, and seaworthiness Is determined 
when the ship breaks ground and is measured by fitness 
in all respects to fulfill the purposes of the voyage as 
then contemplated. 

In the absence of some reservation of the right, 
as discussed infra § 232, a ship or a shipowner can¬ 
not maintain a claim for contribution as to sacri¬ 
fices or expenses which result from the unseaworthi¬ 
ness of the vessel, 78 especially where the defects 


67. US —The Star of Hope, supra— 
Norwich, etc, Transp Co. v In¬ 
surance Co of North America, D C 
N.Y, 118 F 307, affirmed 129 P 
1006, 64 CCA 610, certiorari de¬ 
nied 24 SCt 859, 194 US. 637, 48 
L.Ed. 1161. 

68. U S —Columbian Ins. Co v Ash¬ 
by, DC., 13 Pet 331, 10 L.Ed 186 
—Rea v. Cutler, D C Mass , 20 P 
Cas No 11,599, 1 Sprague 135, re¬ 
versed on other grounds Cutler v. 
Rae, 48 US. 729, 12 L Ed 890. 

69. Pa.—Sims v, Gurney, 4 Binn 
513. 

70. U S —Columbian Ins. Co v. Ash¬ 
by, DC., 13 Pet. 331, 10 LEd 186 

Pa.—Sims v. Gurney, 4 Binn 513. 

71. U S —Aktieselskabet Fido v 

Lloyd Braziliero, CCA N.Y ,283 P 
62, certiorari denied 43 S.Ct. 97, 
260 US. 737, 67 L Ed. 489. 

58 C.J. p 610 note 11. 


72. US—Ralli v. Troop, NY, 15 
SCt 657, 157 US. 386, 39 L Ed 742. 

58 C J p 610 note 12. 

73. U S —The Star of Hope, Cal,, 9 
Wall. 203, 19 LEd. 638—Norwich, 
etc, Transp Co v. New Haven Se¬ 
curity Ins. Co., N.Y,, 129 F. 1006, 
64 CCA. 610, certiorari denied 24 
SCt. 859, 194 U.S. 637, 48 L.Ed 
1161. 

74. Mass.—Emery v. Huntington, 
109 Mass. 431, 12 Am R 725 

Pa —Meech v. Robinson, 4 Whart 
360, 34 AmD. 523. 

75. U S.—Heye v. North German 
Lloyd, D.CNY, 33 F. 60, affirmed, 
C.C, 36 P. 705, 2 L R A 287. 

76. U.S —Navigazione Generale Ital- 
lana v Spencer Kellogg & Sons, C. 
CA.N.Y, 92 F.2d 41, certiorart de¬ 
nied Spencer Kellogg & Sons v. 
Navigazione Generale Italiana, 58 
S Ct. 271, 302 U S. 751, 82 LEd. 580. 
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77. U.S.—Navigazione Generale Ital- 
lana v Spencer Kellogg & Sons, C. 
C A-N Y, 92 F.2d 41, certiorari de¬ 
nied Spencer Kellogg & Sons v. 
Navigazione Generale Italiana, 58 
S.Ct. 271, 302 U.S 751, 82 LEd. 580 

78. U S —Consumers Import Co. v. 
Kawasaki Kisen Kubushiki Kaisha, 

C. C.A.N.Y., 133 P 2d 781, affirmed 
Consumers Import Co v. Kabushiki 
Kaisha Kawaski Zoseejo, 64 S Ct. 
15, 320 U.S. 249, 88 LEd 30—The 
Glymont, C C.A.N.Y., 66 F.2d 617— 
Societa Anomma Cantiero Olivo v. 
Federal Ins Co, C.CA.N.Y., 62 F. 
2d 769, certiorari denied Societa 
Anonima Cantiere Olivo v. Federal 
Ins, Co, 53 SCt 792, 289 U.S. 759, 
77 L.Ed 1503—Charbonnier v. U. S., 

D. CSC, 45 F.2d 166, affirmed, C.C 
A, U. S. v. Charbonnier, 45 F.2d 
174. 

58 C J. p 610 note 18. 
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which caused the unseaworthiness were discoverable 
by due diligence. 79 Indeed, it has been held that 
there can be no recovery even though the defects 
which caused the unseaworthiness were not dis¬ 
coverable by due diligence, 80 and even though the 
ship or the shipowner has excused herself or him¬ 
self from liability for breach of the contract of 
carriage, as discussed infra § 232. In this con¬ 
nection, “seaworthiness” is determined when the 
ship breaks ground 81 and is measured by her fitness 
m all respects to fulfill the purposes of the voyage 
as then contemplated, 82 and depends on the facts 
and circumstances m each particular case. 83 Thus, 
if the ship is unseaworthy at the inception of the 
voyage, the shipowner is not entitled to contribu¬ 
tion in general average because of sacrifices or ex¬ 
penses made necessary by reason of such condition 
when she encounters the perils of the sea; 84 it 
is his duty to have the ship seaworthy when she 
breaks ground for the voyage, as discussed supra 
§ 140, and expenses arising from a breach of that 
duty, although made necessary by some harbor peril 
causing damage in loading, cannot be made a gen¬ 
eral average charge against the cargo. 85 It has 
been held, however, that unseaworthiness does not 
relieve the cargo from the duty to contribute to 
sacrifices which do not arise because of the unsea¬ 
worthiness. 86 

c. Condition of, and Particular Danger to, 
Property Sacrificed 

In order to Justify an allowance In general average, 


it does not make any difference that the danger was 
greatest to the property cast away, and the right to con¬ 
tribution is denied only in those circumstances m which 
the property sacrificed must inevitably, or at least m all 
reasonable probability, have been lost. 

In order to justify an allowance in general aver¬ 
age, it is not necessary that the particular property 
sacrificed should have been exposed to greater dan¬ 
ger by encountering the loss than it would otherwise 
have been, 87 nor does it make any difference that 
the danger was greatest to the property cast away. 88 
There is authority for the rule that, where, were 
it not for the voluntary destruction of part, the 
whole would certainly and unavoidably have been 
lost, no claim for contribution can be sustained, 89 
but if there is a possibility of saving the ship and 
cargo, and a part is deliberately sacrificed m order 
to save the remainder, it is a case for general 
average. 90 According to what have been said to 
be the best considered cases 91 the right to contribu¬ 
tion is denied only in those circumstances m which 
the property sacrificed must inevitably, 92 or at least 
in all reasonable probability, 93 have been lost, not 
through the common peril, but owing to some situa¬ 
tion or condition peculiar to itself, and independent 
of the peril, and whether or not the vessel and the 
rest of the cargo survive. 94 On the other hand, 
if the special danger is only a circumstance m the 
common peril and the sacrifice had been made in 
saving the balance of the venture from the common 


Shipper may assume that ship is 

fit to carry goods when it is offered 
for that purpose.—Societa Anomma 
Cantiero Olivo v. Federal Ins. Co., 
C.C A N.Y., 62 F.2d 769, certiorari 

denied Societa Anomma Cantiere Oli¬ 
vo v. Federal Ins Co, 63 S Ct 792, 
289 U.S. 759, 77 L Ed. 1503 

79. Test of steering held Insufficient 
Examination of telemotor steering 

apparatus on vessel without search¬ 
ing test was held insufficient to re¬ 
lieve owner of vessel of responsibil¬ 
ity for failure of steering gear m 
view of prior difficulties with steer¬ 
ing.—Erie & St Lawrence Corpora¬ 
tion v. Barnes-Ames Co., DON'T., 52 
F.2d 217. 

80. U.S—Societa Anomma Cantiero 
Olivo v. Federal Ins Co., C C.A.N. 
T, 62 F 2d 769, certiorari denied 
Societa Anomma Cantiere Olivo v. 
Federal Ins. Co., 53 S.Ct 792, 289 
U S. 759, 77 LuEd. 1503. 

81. U.S.—Erie & St. Lawrence Cor¬ 
poration v. Barnes-An^es Co., D.C. 
N.T., 52 F.2d 217. 

Before commencement of the voy¬ 
age the shipowner is under a duty 
to use due diligence* to make* the ship 

80 C.J.S.—74 


seaworthy.—American-West African 
Line v Socony Vacuum Corporation, 
D.C N.Y., 4 F Supp. 515 

82. U S —Erie & St Lawrence Cor¬ 
poration v Barnes-Ames Co., D.C 
N.Y., 52 F.2d 217. 

83. U.S.—Erie & St. Lawrence Cor¬ 
poration v. Barnes-Ames Co., supra 

Particular deficiencies rendering ship 
unseaworthy 

(1) Tail shaft unable to withstand 
usual gale and seas.—Societa Anoni- 
ma Cantiero Olivo v. Federal Ins. Co., 
C.CA.NY,, 62 F2d 769, certiorari 
denied Societa Anomma Cantiere 
Olivo v. Federal Ins. Co., 53 S.Ct 
792, 289 US 759, 77 L.Ed, 1503. 

(2) Other deficiencies see 58 C.J. 

p 611 note 19 [a]. * 

84. U.S.—Societa Anonima Cantiero 
Olivo v Federal Ins. Co, CCA. 
N.Y., 62 F 2d 769, certiorari denied 
Spcieta Anomma Cantiere Olivo v. 
Federal Ins. Co., 53 S Ct. 792, 289 
U.S. 759, 77 LEd 1503—American- 
West African Line v Socony Vacu¬ 
um Corporation, D C N.Y., 4 * F. 
Supp 515. 

58 C J. p 611 note 19. , , , 
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85. U S.—Bowring v. Thebaud, D C, 
N.Y, 42 F. 794, affirmed 56 F. 520 v 
5 C.C A 640 

86. U S —Hurlbut v Turnure, D C„ 
N.Y., 76 F 587, affirmed 81 F. 208, 
26 CCA. 335. 

87. Pa.—Sims v. Gurney, 4 Binn. 
513. 

58 C J. p 1512 note 38. 

88. U S —The Margarethe Blanca, 
DC Pa., 12 F. 728, affirmed, C.C, 
14 F 59. 

58 C J p 612 note 39 

89. Me—Crockett v Dodge, 12 Me. 
190, 28 Am.D 170 

58 C J. p 612 note 40 

90. Me—Crockett v Dodge, supra. 

91. U.S —Heye v. North German. 
Lloyd, D.CN.Y., 33 F 60, affirmed, 
C.C, 36 F 705, 2 L.R.A 287. 

92. U.S—The Star of Hope, Cal., 9* 
Wall. 203, 19 L Ed 6 38. 

58 C.J. p 612 note 42. 

'93. US—Heye v. North German 
Lloyd, DjC.N Y, 33 F 60, affirmed, 
C.C, 36 F 705, 2 LRA 287 

94. U.S.—Heye v. North German, 
Lloyd, supra 
58 C.J. p 612 note 44. 
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peril, contribution is allowed, 95 as where a portion 
of the ship's equipment has been displaced by the 
elements and, although of value, constitutes a spe¬ 
cial danger and is voluntarily sacrificed 96 

§ 227. -Perils and Losses Arising from 

Fault or Negligence 

In the absence of statutory or contractual modifica¬ 
tion, no one is entitled to a contribution in general av¬ 
erage, if the danger, to avert which the sacrifice was 
made or expense incurred, has arisen from a fault for 
which the claimant is responsible to the co-contributors, 
and a mere statutory release from liability does not give 
a right affirmatively to claim a general average contribu¬ 
tion. 

In the absence of statutory or contractual modi¬ 
fication, as discussed infra § 232, no one is entitled 
to a contribution in general average, if the danger, 
to avert which the sacrifice was made or expense 
incurred, has arisen from a fault for which claim¬ 
ant has made himself, or is made by law, responsible 
to the co-contributors. 97 Under this principle the 
owner of the ship is not entitled to a general aver¬ 
age contribution, where the loss is occasioned by the 
fault of the master or crew, 98 or where the owners 
are themselves at fault. 99 Release from liability 
for negligence when effected by statute, or more 
specifically the Harter Act, 46 U.S.C.A § 192, does 
not mean that an obligation is laid on the cargo to 
contribute to general average, 1 and a shipowner 
is not permitted, apart from contract, affirmatively 
to claim, m an action brought by himself, a general 


average contribution to meet his own losses oc¬ 
casioned by faults in the navigation and manage¬ 
ment of the ship. 2 Thus, although the owners of 
a vessel have been adjudged exempt from liability 
for damage to the cargo resulting from a fire due to 
the negligence of one of the crew, under the 
Harter Act, on the ground that they exercised due 
diligence to make the vessel seaworthy and in fit 
condition for the voyage, and were without personal 
negligence or fault, they cannot maintain an affirm¬ 
ative action against the owners of the cargo for 
contribution in general average to the ship's loss 3 
On the other hand, where a cargo owner institutes 
an action to recover a general average contribution, 
it has been held that since the statute prevents a 
recovery of damages based on the alleged negli¬ 
gence of the shipowner, the cargo owner may not 
derive any benefit from such alleged negligence, 4 
and that, under the rule of reciprocity of right and 
obligation, as discussed supra § 224, the adjustment 
should be made as if there were no negligence m 
the case. 5 The negligent navigation of the master 
cannot in any event afford a pretext for depriving 
those shippers whose goods have been sacrificed 
of their claim to a general average contribution 
from other shippers, 6 since they are not privy to 
the master's acts, and are under no duty, legal or 
moral, to make a gratuitous sacrifice of their goods, 
for the sake of others, m order to avert the con¬ 
sequences of his fault. 7 


■95. U S.—Heye v. North German 
Lloyd, supra 
58 C J. p 612 note 45. 

■96. U S —The Mary Gibbs, D.C 
Mass , 22 F. 463. 

58 C J. p 612 note 46. 

■97. U S —American-West African 
Line v Socony Vacuum Corpora¬ 
tion, DCN.Y, 4 FSupp 515 
58 C J. p 611 note 25. 

•98. US—The Bartle Daly, CCA.N 
Y., 58 F 2d 179—Merklen v. John¬ 
son & Hig-gms, D C.N Y.» 3 F Supp. 
897 

58 C J. p 611 note 26 
Under Italian Commercial Code, 
owner of vessel which strands as re¬ 
sult of negligence of her officers 
m her navigation is not entitled to 
■contribution m general average from 
her cargo toward expenses, and sac¬ 
rifices arising out of cargo —The Ma¬ 
ria, D.CNY, 15 FSupp. 745. 

Where collision is brought about 
by negligent navigation of both ves¬ 
sels, there is no obligation on cargo 
■pwner to contribute in general aver¬ 
age to sacrifices or losses of carrier, 
in absence of express agreement to 
make contribution—The Toluma, D. 
C hT Y„ 4 F Supp 344, modified on 
other grounds, C.C.A., 72 F,2d 690. 


affirmed Aktieselskabet Cuzco v. 
Sucarseco, 55 S Ct 467, 294 U S 394, 
79 LEd. 942. 

Stranding due to faulty navigation 
No claim of stranded ship against 
cargo for contribution can be sustain¬ 
ed if stranding was due to faulty 
navigation —Corrado Societa Anoni- 
ma Di Navigazione v. L. Mundet & 
Son, C.C A Pa, 91 F 2d 726, certio¬ 
rari denied 58 S.Ct. 271, 302 U S. 751, 
82 LEd. 581. 

Bargee not negligent; reliance on tug 

Bargee of outside barge was justi¬ 
fied in relying on tug for instructions 
whether fasts of inside barge were 
sufficient, and barge owner, with re¬ 
spect to right to recover expenses 
for general average from cargo own¬ 
er, where inside lines parted and 
barge stranded, was not at fault for 
failure to put* out shore lines where 
nothing arose indicating new danger 
—The Bartle Daly, C.C.A.NY., 58 F 
2d 179. 

99. U S.—Consumers Import Co. v. 
Kawasaki Kisen Kabushiki Kaisha, 
CCAN.Y, 133 F 2d 781, affirmed 
Consumers Import Co v. Kabushi¬ 
ki Kaisha Kawasaki Zosenjo, 64 
■SCt 15, 320 U'S. 249, 88 LEd 30. 
58 C J. p 611 note 27 
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1. US —May v Hamburg-Amenkan- 
lsche Packetfahrt Aktiengesell- 
schaft, N.Y, 54 SCt. 162, 290 US 
333, 78 LEd 348 

58 C J p 403 note 29 

Statutory exemption from liability 
under Harter Act generally see 
supra §§ 127-128 

2. US —Globe & Rutgers Fire Ins. 
Co v. U S., CiCANY., 105 F 2d 
160, certiorari denied 60 SCt. 175, 
308 U.S 611, 84 LEd 511—Spang 
Chalfant & Co v. Dimon S S Cor¬ 
poration, CC A.N.Y , 57 F 2d 965— 
Merklen v Johnson & Higgins, D C. 
N Y, 3 F Supp 897. 

58 C J. p 611 note 32 

3. U S.—The Strathdon, D C.N Y , 94 
F. 206, affirmed 101 F. 600, 41 C 
CA. 515. 

4. U.S.—The Mary F Barrett, CCA 
•Pa, 279 F 329 

58 C J. p 611 note 33. 

5. U.S—The Strathdon, DC.NY, 94 
F 206, affirmed 101 F. 600, 41 C.C. 
A 515 

6. US—The Jason, N.Y., 32 SCt 
560, 225 U.S. 32, 56 LEd. 969. 

58 C.J p 612 note 36. 

7- U S.—Pacific Mail SS Co v New 
York, etc, Min. Co., N.Y., 74 F 
564, 20 C C.A. 349. 
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§ 228 . - Sacrifice or Extraordinary Ex¬ 

pense 

a. In general 

b Property sacrificed 

c. Baggage 

d. Consequential damage resulting from 

acts of sacrifice 

e. Collision 

f. Fire and water damage 

g. Stranding or running ashore 

h. Jettison 

i. Putting into port of refuge 

j. Sale for vessel’s necessities at port of 

refuge 

k. Extraordinary expenses and services 

l. Embargo, capture, and escaping cap¬ 

ture 

a. In G-eneral 

Losses or damages arising from ordinary perils of the 
voyage do not give rise to claims in general average; 
nor do losses without design, hut there need be no de¬ 
sign to destroy or sacrifice any particular property. 

Losses or damages arising from ordinary perils of 
the voyage do not give rise to claims m general 
average. 8 In view of the principle that there must 
be an intentional and voluntary sacrifice to avoid 
a common peril, as discussed supra § 224, a loss 
without design and as a mere incident of the voy¬ 
age, 9 as where a ship is injured or disabled in a 
storm, without any voluntary sacrifice, 10 or founders 
or is shipwrecked, without design, 11 or requires re¬ 
pairs by reason of ordinary decay, 12 or is injured 
by reason of a swelling of the cargo from water 
entering through holes made by floating ice, 13 or is 
destroyed by an accidental fire, 14 is not the subject 
of general average. Losses which give rise to a 
claim in general average are usually divided into 
two classes, that is, those which arise from sacrifice 
of part of the ship or cargo, and those which arise 
from extraordinary expenses incurred for the com¬ 
mon safety of ship, cargo, and freight. 15 There 


need be no design, however, to destroy or sacrifice 
any particular property 16 It is enough that there 
be a general design to pursue a particular course 
for the common safety, which results m loss 17 The 
design may be to save the very property which is 
lost. 18 

b. Property Sacrificed 

There is no distinction as to the property sacrificed, 
and the right to general average extends to the loss of 
the ship, when the cargo is saved in whole or in part, 
as well as to the loss of the cargo when the ship is saved. 

It follows from the Roman law that there is no 
distinction as to the property sacrificed, whether 
it be ship or cargo, a part or the whole, 19 the sole 
concern being that the sacrifice is voluntary to avert 
an imminent peril and that it is successful, as dis¬ 
cussed supra § 224. The right to general average 
extends to the loss of the ship, when the cargo 
is saved in whole or in part, as well as to the loss 
of the cargo when the ship is saved. 20 Whether 
there are different contributory subjects does not 
affect general average. 21 

c. Baggage 

Loss of, or injury to, passengers* baggage Is the- 
proper subject of contribution in general average, even, 
though such baggage does not contribute in general aver* 
age. 

While reciprocity of obligation and right is the 
ordinary rule in general average, as discussed supra 
§ 224, it is merely a circumstance m the usual ap¬ 
plication of the rule and not an indispensable part 
of the principle on which the right is founded, so 
that loss of, or injury to, passengers’ baggage is 
the proper subject of contribution in general aver¬ 
age, 22 even though such baggage does not contrib¬ 
ute in general average, as discussed infra § 229. 

d. Consequential Damage Resulting from Acte 

of Sacrifice 

General average comprises all damages which were to 
be foreseen as the natural consequence of the first sacri¬ 
fice. 


8. U.S.—Ross v. The Active, Pa, 20 
FiCas.Nb 12,071, 2 Wash C C. 226 

9. US —Columbian Ins Co of Alex¬ 
andria v. Ashby & Stribling, DC, 
38 US. 331, 13 Pet. 331, 10 LEd 
186. 

10. U S ^—Columbian Ins. Co. v. Ash¬ 
by, supra 

58 C J. p 613 note 50. 

11. U S.—Columbian Ins Co v. Ash- ! 
by, supra. 

12. U.S.—Ross v. The Active, Pa., 20 
F Cas.No 12,071, ^ Wash.C.C. 226 

13. U.S.—Rathbone v. Fowler, CC.N. 
Y., JZ0 JEr.Cas.No.11,584,, 6 Blatchf 


294, affirmed Fowler v Rathbones, 
12 Wall. 102, 20 LEd 281. 

14* Ohio —Minnesota Min. Co. v 
Chapman, 2 Ohio Dec, Reprint, 207, 
2 West.L Month 75^ , ‘ 

15- U.S.—The Star of Hope, Cal, 9 
Wall. 203, 19 LEd 638—Me An¬ 
drews v. Thatcher* N>Y, 3 Wap. 
347,‘ 1^LE4. 155-’ 

16* U.S—Barnard v. Adams, N.Y., 
10 How. 270, 13 L Ed 417. 

58 ^C J. p, 613 note 57. , 

17.'**U.S.'—The Roanoke, DCWis., 46 
F. 297, affirmed 59 F. 161, 8 C.CA. 

.67* ' ‘ ' . • 


18. U.S —The Roanoke, supra—Caze 
v Reilly, 'Pa., 5 FCas No.2,538, 3 
WashCC 298. 

19* U.S.—Columbian Ins Co. v. Ash¬ 
by, DC., 13 Pet 331, 10 LEd 186 

20. U S —Barnard v Adams, N*.Y, 
10 How 270, 13 LEd 417. 

58. CiJ. p 613 note 64. 

21. US—Gulf Refining Co. v. UnK 
versal Ins. Co., C.C.A.NY, 32 F. 
2d 555, certiorari denied Universal 
Ins Co. v. Gulf Refining Co, 50 
Ct. 35, 280 U.S 584, 74 L Ed. 634. 

22*' tJ.S.—Hey© v. North Germain 
Lloyd; DC.N.Y, 33 F 60, affirmed^ 
CC„ 36 F. 60* 2 L.B.A. 287. 
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General average comprises all damages or ex¬ 
penses which were to be foreseen as the natural 
consequence of the first sacrifice 23 In determining 
whether the loss is the result of a voluntary act 
it has been held that, if a loss follows as the natural 
and inevitable result of the original and involuntary 
cause of danger, such original cause of danger 
should be regarded as the proximate cause, 24 but 
where a voluntary act intervenes, which m itself 
is a cause of loss, such act being substituted for 
the original danger of loss with a design of saving, 
the substituted act should be regarded as the proxi¬ 
mate cause for general average purposes 25 Thus, 
damage to the cargo caused by cutting away a mast 
for safety of the ship and cargo must be included 
m a general contribution. 26 So, damage to ice 
cargo by delay and the opening of the hold of the 
ship for the purpose of making repairs has been 
held to be the subject of general average allow¬ 
ance. 27 

e. Collision 

Damage sustained by reason of inevitable collision Is 
not ordinarily a subject for general average contribu¬ 
tion. 

Damage sustained by reason of an inevitable col¬ 
lision is not ordinarily a subject for general average 
contribution, 28 even though the loss is apportioned 
between the vessels, 29 and a voluntary sacrifice 
made by one vessel to avoid collision with an¬ 


other does not give rise to a claim for contribution 
from the other. 30 

f. Fire and Water Damage 

Damage done by water, or by steam, or by scuttling 
the ship in order to extinguish a Are is the subject of 
general average contribution, and the cargo has been 
held liable to contribute in general average for fire dam¬ 
age to the ship, but damage to the cargo caused by fire 
or smoke has ben held not allowable in genera! average. 

Damage done by water, 31 or by steam, 32 or by 
scuttling the ship, 33 in order to extinguish a fire, 
is the subject of contribution in general average. 
So a voluntary flooding of a compartment m order 
to permit pumps to eject water, resulting in damage 
to the cargo m the compartment, is a proper gen¬ 
eral average charge. 34 A voluntary flooding of a 
stranded ship in order to keep it from pounding 
to pieces is also a proper general average charge. 35 
However, where water gets m through the ordinary 
perils of the sea the damage caused thereby is not 
allowed in general average. 36 Damage to cargo 
caused by fire 37 or smoke 38 has been held not al¬ 
lowable m general average. Likewise, injury to 
that part of the cargo which is afire, caused by 
water admitted to extinguish the fire, has been held 
not to be a general average lo§s. 39 On the other 
hand, cargo has been held liable to contribute in 
general average to the ship for the ship’s damage 
and expense occasioned by fire, 40 unless the contract 
of affreightment bars recovery, 41 and it has been 


*23. U S.—Patten v Darling, C C 
Mass, 18 P.CasNo 10,812, 1 Cliff 
254. 

54. US.—Norwich, etc., Transp Co. 
v Insurance Co. of North Ameri¬ 
ca, N.Y., 129 F. 1006, 64 C.C.A. 610, 
certiorari denied 24 S.Ct. 859, 194 
US 637, 48 LEd. 1161. 

55. U.S.—Norwich, etc, Transp. Co. 
v. Insurance Co. of North America, 
supra. 

58 C.J p 613 note 75. 

*26. U.S —The Mary, D C.Mass., 16 
F Cas No.9,188, 1 Sprague 17. 

N Y —Maggrath. v. Church, 1 Cai 
196, 2 AmD 173 

27. Mass.—Libby v. Gage, 14 Allen 
261. 

28. U S — Peters v. Warren Ins Co , 
C C.Mass., 19 F.Cas.No 11,035, ,3 
Sumn. 389 

58 C J p 614 note 77. 

59. US— Peters v. Warren Ins. Co, 
supra—'Peters v, Warren Ins Co, 
C.CMass., 19 F.Cas.No. 11,034, 1 

Story 463. 

30. U.S. — ^The John Perkins, C.C 
M^ss, 13 F.Cas.No.7,360. 

58 CJ. p 614 note 79. 

31. U.S.—Ralli v. Troop, NY, 15 S. 
Ct 657, 157 US 386, 39 L.Ed. 742 

58 C.J. p 614 note 80. * 


32. ’ U.S—Reliance Marine Co v 
New York, etc, Mail SS. Co, NY, 
77 F. 317, 23 CCA. 183, certiorari 
denied 17 S Ct. 998, 165 U.S. 720, 
41 LEd 1184 

Pa.—Nimick v. Holmes, 25 Pa 366, 64 
AmD. 710. 

33. U S —Ralli v. Troop, N Y., 15 S 
Ct. 657, 157 US 386, 39 LEd 742 

58 C J. p 614 note 82. 

34. U.S.—The Wordsworth, D C.N 
Y, 88 F 313. 

58 C.J p 614 note 83 

35. U.S.—Pacific Mail SS. Co. v. New 
York, etc., Mm, Co, NY, 74 F 
564, 20 C.C A 349—'Pacific Mail SS 
Co v Dupre, DC.N.Y., 74 F. 250. 

36. U.S—Rathbone v. Fowler, C.C 
N.Y, 20 F.Cas.No.11,584, 6 Blatchf. 
294, affirmed Fowler v. Rathbones, 
12 Wall 102, 20 L.Ed. 281. 

58 C J. p 614 note 86. 

37. U S —Reliance Marine Ins. Co. 

v. New York, etc.* Ma^l SS. Co., N. 
Y, 77 F. 317, 23 CCA £83, 9ertIo- 
ran denied 17 S Ct. 998, 165 U.S. 
720, 41 L.Ed. 1184. / 

58 C J. p 614 note 87. < 

38. U.S.—Reliance Manned Ins. Co V. 
New York, etc.. Mail SS. Co., < siv* 
pra 

58 C.J. P 614 note 88. 
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39. NT-L.ee v. Grinnell, 12 N.Y. 
Super. 400—Nelson v Belmont, 12 
N.Y Super. 310, affirmed 21 N.Y. 
36. 

40. U S —American Tobacco Co v 
The Katmgo Hadjipatera, C.A.N.Y, 
194 F2d 449, certiorari denied 72 
SCt 1076, 343 U.S. 978, 96 L.Ed. 


41. Due diligence not exercised 

Where contract made recovery of 
general average conditional on ex¬ 
ercise of due diligence and shipown¬ 
er did not exercise due diligence to 
make ship seaworthy, the statute ex¬ 
empting shipowner from liability* for 
loss by fire unless fire is caused by 
design or neglect of such, owner does 
not entitle shipowner to recover in 
general average for loss occasioned 
by fire caused by unseaworthiness of 
ship, even though fire occurred with¬ 
out fault or privity of 6wne?:—Globe 
& Rutgers Fire Ins- Co v. U. S, C.C. 
A.N.Y., 105 F 2d 160, certiorari denied 
60 S.Ct. 175, 308i U.S. Oil, 84 LEd. 
511—The Venice Maru, D.C.N.Y., 39 
F Supp. 349, affirmed, C.C.A., Con¬ 
sumers 1 Import Co, v. Kawasaki Ki- 
seh Kabushiki Kalsha,' 133 F 2d 781, 
affirmed Consumers^ Import Coj v. 
Kabushiki Kvasha ■ Kawasaki Zosen- 
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held that sacrifices made to extinguish or prevent 
fires arising from the spontaneous combustion of 
the cargo constitute proper general average charg¬ 
es 42 

g. Stranding or Running Ashore 

Where a ship and cargo are exposed to a common 
danger and Imminent peril by the accidental stranding 
of the vessel, the expense of saving them is a proper sub¬ 
ject of contribution in general average, and, where the 
ship is voluntarily stranded or run ashore to avoid im¬ 
pending damage of shipwreck or other loss, the resulting 
loss is a general average charge. 

Where a ship and cargo are exposed to a com¬ 
mon danger and imminent peril by the accidental 
stranding of the vessel, the expense of saving them 
is a proper subject of contribution in general aver¬ 
age 43 by the vessel, freight, and cargo, as dis¬ 
cussed infra § 229, provided the vessel and cargo 
have been saved by the same series of measures 
taken for their safety during the continuance of 
the common peril which created the necessity for 
the sacrifices or expenditures. 44 However, if the 
stranding is due to negligent navigation, the vessel 
is-not entitled, apart from contract, to contribution 
in general average from the cargo owners on ac¬ 
count of salvage expenses, as discussed supra § 
227, and if the object of the sacrifice is not attained 
and the ship is not got off no contribution is due. 45 
Where the ship is voluntarily stranded or run ashore 
to avoid impending damage of shipwreck or other 
loss, the resulting loss is a general average charge, 46 
even though the loss was probable 47 or inevitable, 48 


provided, where the ship must go ashore, the place 
of stranding or running ashore was chosen. 49 While 
it has been held that, where a ship is voluntarily run 
ashore for the common good and is totally lost, 
the case is not one of general average, 50 the weight 
of authority is that such case is one of general aver¬ 
age. 51 

h. Jettison 

(1) In general 

(2) Deck cargo 

(1) In General 

If goods are thrown overboard for the purpose of 
lightening the ship in time of common peril, the loss is 
to be made good by the contribution of all, and, under 
the rule governing general average sacrifices, there must 
have been a common imminent peril, a voluntary, inten¬ 
tional sacrifice, and a successful termination. 

If goods are thrown overboard for the purpose 
of lightening the ship m time of common peril, the 
loss is to be made good by the contribution of 
all. 52 The rule of general average in the Rhodian 
law applied especially, 53 but not exclusively, 54 to in¬ 
stances of jettison, and controversies with respect 
to the allowance or adjustment of general average 
arose more frequently in the earlier cases where 
the sacrifice consisted of a jettison of a portion 
of the cargo than in respect of any other kind of 
disaster in navigation. 55 Under the rule govern¬ 
ing general average sacrifices, there must have been 
a common imminent peril, 56 a voluntary, 67 inten¬ 
tional, 58 sacrifice, and a successful termination. 59 


jo, 64 S.Ct. 15, 320 U S. 249, 88 L Ed 
30 

■42. U S —Aktieselskabet Fido v. 
Lloyd Brazihero, C.CAN.T., 283 
P 62, certiorari denied 43 S Ct 
97, 260 U.S. 737, 67 L Ed 489. 

•58 C.J. p 614 note 90. 

43. T7.S.—Navigazione Generale Ital- 
iaua v. Spencer Kellogg & Sons, C. 
CA.N.Y, 92 F2d 41, certiorari de¬ 
nied Spencer Kellogg & Sons v. 
Navigazione Generale Itahana, 58 
S Ct 271, 302 U S. 751, 82 L Ed 
580. 

$8 C.J. p 614 note 91. 

Elements of general average aot es¬ 
tablished 

The danger that seams of stranded 
steamer's plating would open, mas¬ 
ter’s realisation of such peril, and 
intentional extraordinary use of 
£teamer*& engine machinery to drive 
ter over bar into deeper water con¬ 
stituted elements of general average 
sact.—Navigazione Generale Italiana 
v. Spencer Kellogg & S ( qjus, C.<?A#. 
Y., ‘ 92 T.2d 41, certiorari denied 
fipencer Kellogg & Sons v. NaViga- 


zione Generale Italiana, 58 S Ct 271, 
302 "U.S. 751, 82 L Ed 580. 

44. U S.—Me.“Andrews v Thatcher, 
N.Y., 3 Wall. 347, 18 L.Ed. 155 

58 C J. p 615 note 93. 

45. N Y.—Marshall v. Garner, 6 
Barb. 394. 

58 C.J. p 615 note 95 

46. U.S.— 1 The Star of Hope, Cal., 9 
Wall. 203, 19 LEd 638. 

58 C J. p 615 note 97. 

47. U S.—Sturgess v. Cary, C C. 
Mass, 23 P.Cas No 13,572, 2 Curt 
59 

Mass —Reynolds v Ocean Ins. Co , 
22 Pick 191, 33 AmP. 727. 

General rule as to probable loss see 
supra § 226. 

48. US —Barnard v. Adams, N.Y., 10 

How. 270, 13 417—Fitzpatrick 

■ v. Eight; Hundred Bales of Cotton, 
D C.N.Y., 9 F.Cas No.4,843* 3 ' Ben. 
42, affirmed, C Q., In r^ Eight Hun- 
' dred ^aJes of Cotton, 8 F.Cas^No. 
4’,319, 8 Biatchf. 221. 

49. U.S.—The Star of Hope, Cal., |9 
Wall. 203, 19 L.Ed. 638. 

58 C.J.‘p 615'iiote 1. 

< j <■ f 1 ; 



50. N Y.—Bradhurst v. Columbian 
Ins. Co., 9 Johns. 9. 

58 C J p 615 note 2. 

51. U S.—The Star of Hope, Cal., 

9 Wall. 203, 19 L.Ed 638. 

58 C J. p 615 note 3. 

52. US—The Odysseus III, D.C.N. 
Y. f 77 P Supp 297 

58 C.J p 615 note 5. 

53. US.—Rail! v. Troop, N.Y., 15 
SCt 657, 157 US. 386, 39 LEd 
742 

58 C.J p 616 note 7. 

54. U.S.—Ralli v. Troop, supra. 

58 C.J. p 616 note 8. 

55. U S.—Star of Hope, Cal, 9 Wall. 
203, 19 L.Ed. 638. 

56. US.—The Mary F. Barrett, C.C. 
A Fa., 279 F 329. 

58 C J p 616 note 1L 

57. U.S.—The Mary F. Barrett, su¬ 
pra. 1 ‘' i 

58. U S.—Caze v. Reilly, Pa, 5 F. 
Cas.No 2,538, 3 Wash C C. 298. 

58 C.J. pf 616 note 13. 

59. U.S.—The Mary F. Barrett, C.C. 
''AlFa.", '279 F. 329 

S8 C.J. p>616 note 14. 
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If there be no imminent danger or necessity for the 
sacrifice, as if the jettison is made in a tranquil 
sea merely to lighten a ship too heavily laden, by 
the fault of the master, no contribution is due; 60 
and if the object of the sacrifice is not attained, as 
if there be a jettison to prevent shipwreck, or to 
get the ship off the strand, and in either case, the 
object is not attained, no contribution is due 61 
It is not necessary, however that the goods shall 
have been thrown over with the intention of aban¬ 
doning them, 62 since, if goods are exposed m 
barges 63 or on the beach 64 m order to float a 
stranded ship, and are lost or injured m conse¬ 
quence, the loss is regarded a proper general av¬ 
erage charge. 65 So, also, the general rule, that 
where the person charged with control and pro¬ 
tection of the common adventure determines on the 
general average act the emergency makes him the 
agent of all parties interested, as discussed supra 
§ 225, applies to jettison 66 The nature of the case 
imposes on the master the duty, and clothes him 
with the power, to judge and determine, on the 
facts before him, whether a jettison is necessary, 67 
if he is a competent master, if an emergency ac¬ 
tually existed calling for a decision whether to make 
a jettison of a part of the cargo, and if he ap¬ 
peared to arrive at his conclusion with due delibera¬ 
tion, by a fair exercise of his skill and discretion, 
with no unreasonable timidity, and with an honest 
intent to do his duty, the jettison is lawful. 68 Dam¬ 
age to the vessel incidental to the jettison is within 
the rule. 69 

(2) Deck Cargo 

Ordinarily, the Jettison of deck cargo does not give 
rise to a right to contribution in general average, ai- 


th&ugh deck cargo is not exempt from contributing its 
share of the expense of a general average act. 

Ordinarily, an exception to the general rule that 
general average contribution as to cargo or stores 
jettisoned is a proper charge exists m the case of 
jettison of deck cargo 70 However, deck cargo is 
not exempt from contributing its share of the ex¬ 
pense of a general average act. 71 This rule forms 
an exception to the general proposition that the 
intendment of general average contribution involves 
reciprocity of obligation and right. 72 

The foregoing rule is itself subject to qualifica¬ 
tion. The exception does not apply, by what has 
been said to be the weight of authority, 73 to those 
cases m which the carriage of cargo on deck is 
according to the custom and usage of the particular 
trade, 74 although there is also authority to the 
contrary, 75 nor does the exception apply to river 
craft. 76 Moreover, where a cargo is shipped on 
deck by agreement between the shipper and the 
vessel owner, the rule against the allowance of a 
deck cargo loss as general average does not apply 
so as to relieve the vessel or vessel owner from 
liability for contribution. 77 It has been held that 
the exception should be confined to sailing vessels, 7 & 
since the reason for its application does not apply 
to vessels propelled by steam. 79 Likewise, the ex¬ 
ception does not apply to the jettison of ship's prop¬ 
erty, usually carried on deck, 80 such as a boat. 81 

i. Putting into Port of Refuge 

If a ship is in distress because of dangers of naviga¬ 
tion, the act of putting into a port of refuge is a genera* 
average act. 

If a ship is in distress because of dangers of 
navigation, the act of putting into a port of refuge 
is a general average act, 82 as where she has sprung 


60. U S.—Columbian Ins. Co v Ash¬ 
by, DC., 3 3 Pet 331, 10 L.Ed. 186 

61. U.S—Columbian Ins. Co v. Ash¬ 
by, supra—Caze v Reilly, Pa, 5 F 
Cas No 2,538, 3 Wash C.C. 298. 

62. La—Hennen v Monro, 4 Mart, 
NS, 449. 

Mass.—Whitteridge v. Norris, 6 Mass. 
125 

63. U.S,—Roberts v The Ocean Star, 
D.CFla,, 20 FCas No 11,908. 

N Y —-Lewis v Williams, 1 N.Y Su¬ 
per. 474. 

64. La—Hennen v. Monro, 4 Mart., 
N.S , 449. 

65. La—Hennen v Monro, supra. 

NY—Lewis v. Williams, 1 N.Y.Su¬ 
per. 430. 

66. U S —The Mary F. Barrett, CJC. 
A.Pa, 279 F. 329. 

67. U S.—Lawrence v. Minturn, Cal, 
17 How. 100, 15 L.Ed. 58. t 

58 C.J p 616 note 24. 


68. U.S.—Dupont de Nemours v. 
Yance, La., 19 How. 162, 15 L Ed 
584—Lawrence v. Minturn, Cal, 17 
How. 3 00, 15 LEd 58. 

69. U.S —Lange v. George D Emery 
Co, iC.C.AN Y., 18 F 2d 744, cer¬ 
tiorari denied Emery v. Lange, 48 
SCt 36, 275 U.S 540, 72 LEd 414. 

70. U.S.—The Paragon, D.C.Me, 18 
FCas.No.10,708, 1 Ware 326. 

58 C J, p 616 note 28. 

71. N.Y.—Jones v. Bridge, 32 N.Y. 
Super. 431. 

58 C J p 617 note 31. 

72. US—The Strathdon, DCN.Y., 
94 F 206, affirmed 101 F. 600, 41 C. 
C.A. 515. 

73. U.S.— 1 The William Gillum, D.C 
Mass., 29 F Cas.No 17,693, 2 Low¬ 
ell 154. 

Tex—Mealier v. Lufkin, 21 Tex. 383. 

74. U S —Lange v. George D. Em¬ 
ery Co., C.CA.NY., 18 F 2d 744, 
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certiorari denied Emery v. Lange, 
48 SCt 36, 275 U.S 540, 72 L.Ed. 
414. 

58 CJ. p 617 notes 34 [b], 36. 

75. Me—Sproat v. Donnell, 26 Me, 
185, 45 Am D, 103 

58 C J. p 617 note 37. 

76. NY—Harris v. Moody, 30 N.Y. 
266, 86 AmD. 375. 

77. U S —Wood v. Phoenix Ins. Co ,. 
DC Pa, 1 F. 235 

58 C J. p 617 note 41. 

78. Ill.—Gillett v Ellis, 11 Ill 579- 
58 CJ p 618 note 42. 

79. N.Y.—Harris v. Moody, 30 N.Y. 
266, 86 Am.D 375. 

80- U S —Tlie Santa Anna Maria, D- 
C.S.C., 49 F. 878. 

81. N.Y—Lenox v. United Ins. Co„ 
3 Johns Cas. 178. 

82. U S —The Casey, D.C.N Y„ 39 F- 
2d 136. 

58 C.J p 618 note 47, 
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a leak, 83 and requires repairs because of damages 
suffered m encountering such dangers. 84 

j. Sale for Vessel’s Necessities at Port of 

Refuge 

Where part of the cargo is sold to raise funds to pay 
for necessary repairs, such sacrifice may be the subject 
of general average. 

Where injury is sustained by a course pursued 
for the common safety of the ship and cargo, and 
the master has neither means nor credit to enable 
him to make the necessary repairs to continue the 
voyage, and his situation is such that he cannot 
communicate with the owners, he may sell a part of 
the cargo to meet the necessity of raising the means 
to make the repairs, as discussed supra § 66, and 
such sacrifice is the subject of general average. 85 
So, where a cargo is partly damaged and the mas¬ 
ter sells it for the good of the cargo and ship on 
the shipper’s refusal to receive it, as discussed su¬ 
pra § 149, and the sale price is less than the true 
value, the loss is general average, 86 and, where the 
goods of one shipper are sold by the master for the 
ship’s necessities, such shipper may have contribu¬ 
tion from the other cargo owmers and is not re¬ 
stricted to his remedy against the ship or ship¬ 
owner. 87 

k. Extraordinary Expenses and Services 

All extraordinary expenses reasonably incurred in 
saving a vessel and her cargo from common peril result- 


§ 228 

Ing from the dangers of navigation encountered during 
the voyage are the subject of general average. 

All extraordinary expenses reasonably incurred 
in saving a vessel and her cargo from common peril 
resulting from the dangers of navigation encoun¬ 
tered during the voyage are the subject of general 
average. 88 

Expenses going to, at, and leaving port of refuge . 
It is well settled 89 that, when a vessel is disabled 
at sea and puts into a port of refuge for repair, 
the ordinary expenses incurred, 99 including every 
expense necessarily incurred during the detention, 
for the benefit of all concerned, 91 and in making 
such temporary repairs as are necessary to remove 
the inability of the vessel to proceed on her voy¬ 
age, 92 are proper subjects of contribution So, 
charges of entering the port, 93 pilotage, 94 port 
charges; 95 quarantine dues; 96 dockage; 97 wharf¬ 
age, 98 surveys on ship and cargo, 99 diver’s charg¬ 
es; 1 expense with respect to unloading, storing, 
and reloading cargo; 2 fuel used during the time 
at the port of refuge; 3 the necessary expense of 
forwarding the cargo when such a course was one 
of the measures properly adopted for the safety 
of the joint venture, as discussed infra § 230; light¬ 
erage , 4 expense of pumping m order to keep ship 
afloat until repaired; 5 hire of anchors, cables, boats, 
and all other apparatus required for the purpose 
of making the repairs, 6 customhouse, 7 consul, 8 and 
notary, 9 fees; and the expense of leaving the 


83. U S —The Brewster, D C Cal., 95 
F. 1000. 

84. U.S—The Zarembo, D G N.T., 44 
F Supp 915, affirmed, CCA, Bal¬ 
four, Guthrie & Co v. American- 
West African Line, 136 F.2d 320, 
certiorari denied Balfour Guthrie 
& Co. v. The Zarembo, 64 S Ct 437, 
32 US. 804, 88 L.Ed. 486. 

-58 C.J. p 618 note 49. 

85. U S —The Star of Hope, Cal, 9 
Wall 203, 19 LEd 638. 

58 C.J p 618 note 53. 

86. U S —The Brewster, D C Cal, 95 
F. 1000. 

-87. U S —The Leonidas, D C N T , 15 
F Cas Ho 8,262, Olcott 12. 

58 C J. p 618 note 56 

88. U S —American Tobacco Co. v 
The Katingo Hadjipatera, D.C 1ST T , 
81 F.Supp 438, modified on other 
grounds, C A., 194 F 2d 449. 

58 C J p 618 note 57 
Delay due to accident 

Where interruption of voyage was 
not caused by unseaworthiness of 
vessel or by negligence of her owner, 
losses of shipper resulting from ac¬ 
cident to machinery and consequent 
-delay of voyage were the proper sub¬ 
ject of general average—The ‘Flow 
-City, D.C.Pa., 23 FSupp. 548. 


89. U S —The Joseph Farwell, D.C 
Ala, 31 F 844. 

La—Hassam v. St Louis Perpetual 
Ins. Co, 7 La Ann 11, 56 Am.D 
591. 

90. U S —The Star of Hope, Cal, 
9 Wall. 203, 19 LEd 638 

58 C J p 618 note 60. 

91. TJ.S —U S. v Los Angeles Soap 
Co, CCA Cal, 83 F.2d 875. 

58 C J. p 619 note 61. 

92. US—Hobson v Lord, N.Y., 92 
U S 397, 23 LEd 613. 

58 C J p 619 note 62 

93. U S —The Joseph Farwell, D C 
Ala, 31 F 844 

58 C J. p 619 note 64 

94. U S —The Joseph Farwell, su¬ 
pra 

58 C J. p 619 note 65 

95. U S —The Star of Hope, Cal., 9 
Wall 203, 19 LEd 638. 

58 CJ. p 619 note 66. 

96. US—The/Joseph Farwell, D.C 
Ala, 31 F. 844. 

S C.—Wightman v Macadam, 4 S C.L 
230. 

97. US.—The Joseph Farwell, D.C. 

, Ala, 31 F. 844 


98. U.S.—The Joseph Farwell, su¬ 
pra 

58 C J. p 619 note 69. 

99. U S —The Star of Hope, Cal., $ 
Wall. 203, 19 L Ed. 638 

58 C J p 619 note 70. 

1. US —Roberts v The Ocean Star, 
DC Fla, 20 F.Cas No 11,908. 

2. U S.—The Star of Hope, Cal., 9 
Wall. 203, 19 L Ed 638. 

58 C.J p 619 note 72. 

3. U.S.—U S. v. Los Angeles Soap 
Co, CC,A.Cal, 83 F.2d 875 

58 C J. p 619 note 73. 

4. Mass—Orrock v. Commonwealth 
Ins. Co., 21 Pick. 456, 32 Am.D. 
271 

5. U.S — The Star of Hope, Cal, 9 
Wall. 203, 19 L.Ed. 638—Roberts v 
The Ocean Star, DC Fla, 20 F. 
Cas No 11,908 

6. US —The Star of Hope, Cal, 9 
Wall. 203, 19 LEd. 638. 

7. U S.—Roberts v. The Ocean Star, 
DC Fla., 20 F.Cas No.11,908 

8. Mass.—Orrock v. Commonwealth 
Ins. Co., 21 Pick. 456, 32 Am D. 
271. 

9. U S.—Roberts v The Ocean Star, 

i DC Fla., 20 F.Cas No 11,908. 
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port 10 are proper general average charges. How¬ 
ever, expenses not incurred for the safety of all in¬ 
terests are not general average charges. 11 Like¬ 
wise, expenses incurred in order to make repairs 
beyond what are reasonably necessary for that pur¬ 
pose are not regarded as general average. 12 Ex¬ 
penses incurred after putting in at a port of refuge 
in the expectation of continuing the voyage are not 
allowed as general average where the voyage is 
abandoned. 13 The performance of the ordinary 
duty of repair does not give rise to general aver¬ 
age. 14 

Towage and salvage . Towage incurred for the 
purpose of taking the ship into a port of refuge 
for repairs because of a general average act or dam¬ 
age is a proper subject of general average. 15 How¬ 
ever, towage incurred to take the vessel from the 
port of refuge to her port of destination is not a 
proper general average charge, 16 where it is un¬ 
reasonable and unnecessary. 17 Salvage charges vol¬ 
untarily incurred for common benefit are proper 
subjects of general average. 18 

Wages and provisions . With respect to wages 
and provisions of the master, officers, and crew 
during delay in a port of refuge for the purpose of 
repairs, it is well settled that such charges are al¬ 
lowed as general average, 19 commencing when the 
vessel alters her course for the purpose of putting 
into a port of refuge, 20 and continuing over the en¬ 
tire period of detention for repairs until the ship 
is ready to resume her voyage, 21 if proper dili¬ 
gence is employed in making the repairs. 22 


Commissions . The owners of the vessel may rea¬ 
sonably be allowed a commission based on usage 
and custom for collecting the general average. 23 
However, neither the master’s commission on dis¬ 
bursements 24 nor the premium of exchange on the 
amount expended at the port of refuge 25 is the sub¬ 
ject of general average. 

U Embargo, Capture, and Escaping Capture 

While the expenses of detention by embargo are not 
allowed as general average, sacrifice or loss incurred in 
escaping capture are the subject of general average. 

While the expenses of detention by embargo are 
not allowed as general average, 26 sacrifice or loss 
incurred in escaping capture, 27 as where the ship 
is run ashore and part of the cargo is saved, 28 or 
part of the cargo is thrown overboard and the ship 
is thereby enabled to escape, 29 or a boat is set adrift 
at night to mislead the enemy, 30 and the costs and 
expenses incurred for the purpose of procuring 
the release of a captured vessel, 31 or during the 
detention of the captured vessel, 32 are the subjects 
of general average; but, it seems, not expenses in¬ 
curred m a proceeding against the cargo only. 33 

§ 229 . Liability to Contribute and Right to 
Contribution 

The obligation to contribute in general average rests 
on the vessel, the cargo, the freight, and the owners or 
such interests, but there is no contribution from those 
whose lives have been saved. 

The obligation to contribute in general average 
rests on the vessel, 34 and such obligation like- 


10. Hawaii—The ‘Philomela, 1 Ha¬ 
waii 177. 

11. S.C—Wightman v. Macadam, 4 
S.C.L. 230. 

Outlays for benefit of one interest as 
chargeable to that interest see su¬ 
pra § 224. 

12. U S —The Star of Hope, Cal., 9 
Wall. 203, 19 L.E<3L 638—The Queen, 
DON.!., 28 F. 755. 

13. U S —The Joseph Farwell, H.C 
Ala,, 31 F. 844. 

58 C J p 620 note 86. 

14. U.S.—Van Hen Toorn v. Leem- 
ing, HC.NY, 70 F 251, affirmed 
79 F. 107, 24 CCA. 461 

15. U S.—Star of Hope, Cal, 9 Wall. 
203, 19 LEd 638 

58 C J. p 620 note 96. 

16. N.Y—Swan v. Chandler, 36 Hun 
192. 

58 C.J. p 620 note 98. 

17. IT S.—Shoe v. Craig, D C.Pa, 189 
F. 227, modified on other grounds 
194 F. 678, 115 CCA. 72—In re 
Nine Hundred and Twenty-Eight 
Barrels of Salt, H.C Ill., 18 FCas 
No.l 0,272, 2 Biss. 319. 


18. U.S.— 1 The Jason, N.Y., 178 F 
414, 101 CCA. 628 

58 C.J. p 620 note 2. 

19. U.S.—U S. v Los Angeles Soap 
Co, C C A Cal , 83 F 2d 875 

58 C J. p 621 notes 6, 7. 

20. U.S.—The Joseph Farwell, H.C. 
Ala., 31 F. 844. 

58 C.J. p 621 note 8. 

21. U.S.—Star of Hope, Cal, 9 Wall 
203, 19 LEd. 638. 

58 C.J p 621 note 9. 

22. U.S.—The Star of Hope, supra— 
The Joseph Farwell, H C Ala., 31 
F. 844. 

23. US —Barnard v. Adams, N.Y., 10 
How 270, 13 L Ed. 417. 

58 C.J. p 621 note 14. 

24. Mass—Dodge v. Union Marine 
Ins Co, 17 Mass. 471. 

25. Mass.—Hodge v. Union Marine 
Ins Co, supra. 

26. N.Y —McBride v. Marine Ins 
Co, 7 Johns 431. 

58 CJ. p 621 note 17. 

27. Mass —Emery v. Huntington, 
109 Mass 431, 12 Am.R. 725. 

58 C.J. p 621 note 18. 

1176 


28. U S.—Columbian Ins Co. v. Ash¬ 
by, HC, 13 Pet 331, 10 LEd 186. 

Mass—Emery v. Huntington, 109- 
Mass 431. 12 Am R 725. 

29. U.S —Barnard v Adams, N.Y., 10' 
How. 270, 13 LEd. 417. 

58 C J. p 622 note 20. 

30. Mass —Emery v Huntington, 
109 Mass. 431, 12 Am R 725. 

31. U S—Woods v. Olsen, La, 99 F. 
451, 39 CCA 595 

58 C J p 622 note 23. 

32. U.S —Hurtin v. Phoenix Ins. Co , 
Pa, 12 F Cas.No.6,941, 1 Wash C.C. 
400 

58 C J. p 622 note 24 

33. U S —Peters v. Warren Ins Co , 

C C.Mass , 19 FCas No 11,034, 1, 

Story 463. 

58 C.J. p 622 note 25. 

34. US —The Emilia S. He Perezv 
H.C.Md , 22 F 2d 585. 

58 C J. p 622 note 26. 

Liability of government; free cargo* 
Where the government carries pri¬ 
vate cargo on one of its Army trans¬ 
ports constituting a part of its arm¬ 
ed forces and used only as a public? 
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-wise, rests on the cargo, 85 the freight, 36 and 
the owners of such interests. 37 All property which 
is saved contributes, 38 except such as is attached 
to the persons of passengers, 39 or baggage m daily 
use by them, 40 and provisions; 41 and the property 
sacrificed, on its value as ascertained, contributes in 
common with that which is saved. 42 There is no 
contribution from those whose lives have been 
saved, 43 and seaman's wages are not subject to 
general average contribution. 44 

When right accrues . The right to contribution 
accrues if and when all the elements essential to its 
existence are present, regardless of whether the ap¬ 
propriate means of enforcement are a suit in rem 
or a suit in personam. 45 

§ 230. - Separation of Interests and Ter¬ 

mination of Danger 

The liability of every portion of the cargo to con- 
tribute to general average continues until It has been 
completely separated from the rest of the cargo, and 
from the whole adventure, so as to leave no community of 
interest remaining. 

The liability of every portion of the cargo to 
contribute to general average continues until it 
has been completely separated from the rest of the 
cargo, and from the whole adventure, so as to leave 
no community of interest remaining. 46 When the 


common danger has ceased to exist, no further sac¬ 
rifice can be the subject of a general average con¬ 
tribution, 47 and, when the community of interest 
between the ship and cargo has been destroyed 
by a separation of the cargo from the ship, liability 
of the cargo to contribute in general average in 
favor of the ship is at an end. 48 In the application 
of this rule it has been held that cargo, although 
actually separated from the imperiled ship, may 
still, for the purpose of average, be constructively 
within it 49 Separation may be made while the rest 
of the property is still in danger, and not rescued 
from the common peril. 50 The delivery of a part 
of the cargo to its owner at any time before the 
peril has occurred will discharge it from liability 
to contribute for a subsequent loss; 51 but, although 
the rule has been criticised, 52 it has been held that 
after measures have been commenced to avert a 
common peril, there can be no such separation of 
any portion of the property from the residue as will 
exempt it from contribution to the entire loss. 53 

Transshipment . Expense of transshipment at a 
port of refuge is not allowed in general average 
where the master reships in order to earn the orig¬ 
inal freight, 54 but the expense of transshipping the 
cargo, as a measure adopted to avoid a peril to the 
joint adventure, is a general average charge against 
the interests saved. 55 


vessel, it is subject to the rule of 
general average, and this is true not¬ 
withstanding such cargo was being 
carried free of hire —Atlantic Mut 
Ins. Co. v. U. S, 80 Ct Cl. 11, reversed 
on other grounds U. S. v. Atlantic 
Mut. Ins Co, 56 S.Ct 889, 298 U.fl. 
483, 80 L.Ed 1296. 

35. U-S—Navigazione Generale Ital- 
lana v. Spencer Kellogg & Sons, C 
CANT., 92 F 2d 41, certiorari de¬ 
nied Spencer Kellogg & Sons v 
Navigazione Generale Italiana, 58 
S Ct. 271, 302 U.S 751, 82 L.Ed 580 

58 C J p 622 note 27. 

36. U.S—Pacific Freighters Co. v. 
St. Paul Fire & Marine Ins Co, 
C.C A.Cal, 109 F 2d 310. 

58 C.J. p 622 note 28. 

37. Conn.—Lyon v. Alvord, 18 Conn. 

66 . 

58 C.J. p 622 note 29. 

38. N.T.—Harris v. Moody, 30 N.T 
266, 86 Am,D. 375. 

68 C.J. p 623 note 30. 

39. N.T—Harris v. Moody, supra. 

40. U.S—Heye v. North German 
Lloyd, D.CNY., 33 P 60, affirmed, 
CC, 36 F 705, 2 L.RA. 287. 

58 C.J. p 623 note 32. 

41. U.S.—Heye v. North German 

Lloyd, supra. 

58 C.J. p 623 note 33. 


42. NT.—Nelson v. Belmont, 21 N 
T. 36—Lee v. Grmnell, 12 N.Y.Su- 
per 400. 

43. N.T —Harris v. Moody, 30 N.T 
266, 86 Am.D. 375. 

58 C.J. p 623 note 35. 

44. U.S.—Utpadel v. Fears, DC. 

Mass., 28 FCas No 16,808, 1 

Sprague 559 

58 C.J. p 623 note 36. 

45. U.S.—'U. S v. Atlantic Mut. Ins 
Co, CtCl, 56 S.Ct. 889, 298 US 
483, 80 LEd. 1296. 

46. U.S.—Willcox v. Weil, D.C.N.Y, 
24 F2d 587. 

58 C.J. p 623 note 37. 

47. U S.—The Ann D. Richardson, 
D.CNY., 1 F.Cas No 410, Abb Adm. 
499, affirmed, C.C., 1 F.Cas.No.411, 
1 Blatchf 358 note 

48. US —McAndrews v. Thatcher, 
NT, 3 Wall. 347, 18 L.Ed 155, 

58 C J. p 623 note 40. 

49. U.S.—Reliance Marine Ins. Co. 
v. New York, etc., Mail SS. Co, 
N.T., 77 F. 317, 23 C.C.A. 183, cer¬ 
tiorari denied 17 S.Ct. 998, 165 U.S. 
720, 41 LuEd. 1184. 

58 C.J. p 623 note 44. 

English decisions not in complete ac¬ 
cord 

In the application of this rule the 
English and American decisions are 

1177 


not in complete accord and the ten¬ 
dency of the English decisions, it is 
said, is in favor of a strict adher¬ 
ence to the idea that contribution 
should cease when common danger 
has ceased, and that the danger to 
the saved cargo is to be regarded as 
ceasing when it is taken ashore to a 
place of safety—Reliance Marine 
Ins. Co v. New York, etc.. Mail SS. 
Co, supra—58 CJ. p 623 note 43. 
Services of underwriters denied 
Claim of cargo underwriter for 
services and expenses in protecting 
underwriter's interests after disaster 
was properly excluded in adjustment 
of general average.—Kohler & Chase 
v. United American Lines, D.C.N.Y., 
60 F 2d 530. 

50. N.T—Nelson v. Belmont, 21 N. 
T. 36. 

51. NT.—'Nelson v Belmont, supra. 
58 C J p 624 note 46. 

52. NT—Nelson v. Belmont, supra. 
58 C.J. p 624 note 47 [a]. 

53. Fa —Sevan v. U S. Bank, 4 
Whart. 301, 33 Am.D, 64. 

58 C.J p 624 note 47. 

54. U Sj—T he I/Amerique, D.C.N.Y, 
35 F. 835. 

58 C J. p 624 note 49. 

55. U.S.—Mitchell Transp Co. v. 
tPatterson, C.CTenn., 22 F. 49. 

58 C.J. p 624 note 50. 



§§ 231-232 


SHIPPING 


80 C.J.S. 


§ 231 . -Effect of Contract in General 

Some authorities, but not others, hold that the right 
to, and liability for, contribution in general average, 
grows out of, and depends on, a contract implied by law 
from the relationship created by the contract of affreight¬ 
ment. 

In some cases it has been held or recognized that 
the right to, and liability for, contribution in gen¬ 
eral average grows out of, and depends on, a con¬ 
tract implied by law from the relationship created 
by the contract of affreightment, 56 under which 
distinct properties of several persons are placed in 
a community of interest in a joint adventure, 57 
and that the law will imply a contract from the re¬ 
lationship of the parties for the purpose of provid¬ 
ing a remedy. 58 According to other authorities 
the right to, and liability for, contribution in gen¬ 
eral average is not based on the contract of car¬ 
riage, 59 but arises out of participation in a com¬ 
mon venture and depends on natural justice and an 
equity arising out of the relationship of the parties, 
as discussed supra § 224. 

Ratification. Where consignees accept delivery, 
they must be deemed to ratify a general average 


agreement executed by agents as a necessary in¬ 
ducement to the delivery. 60 

§ 232. - Contractual Enlargement or Lim¬ 

itation of, and Exeption from, Lia¬ 
bility 

Generally speaking, the parties to a shipping con¬ 
tract may by their contract enlarge or limit their lia¬ 
bility to contribute to the general average or the recipro¬ 
cal right to contribution, and, by virtue of the Harter Act, 
a clause or stipulation providing for general average lia¬ 
bility notwithstanding negligence in navigation or man¬ 
agement is valid, when it admits the shipowner to share 
in the general average only under circumstances where 
by the Harter Act he is relieved of responsibility. 

Generally speaking, the parties to a shipping con¬ 
tract may by their contract enlarge or limit their 
liability to contribute to the general average or the 
reciprocal right to contribution. 61 However, lim¬ 
itations or exemptions of the carrier’s liability un¬ 
der the contract of carriage have been held to re¬ 
late solely to the liability of the carrier as such 
and not to affect his liability 62 or right to contribu¬ 
tion 63 m general average. 

At one time it was against the policy of the law 


56. US.—Rallx v. Troop, NY, 15 S 
Ct. 657, 157 U.S. 386, 39 L Ed 742. 

58 C.J. p 624 note 51. 

57. Mass—Whitterldge v. Norris, 6 
Mass. 125. 

58. US —Ralll v. Troop, N.Y., 15 S 
Gt 657, 157 U.S 386, 39 L Ed. 742 

58 C J. p 625 note 55. 

58. U S —Canada Malting Co v. Pat¬ 
terson Steamships, DCN.T, 49 F. 
2d 802, reversed on other grounds, 
CCA, 51 F.2d 1007, affirmed 52 S. 
Ct 413, 285 US 413, 76 LEd 837 
—Charles Pfizer & Co. v 912 Bags 
of Tartar and 58 Bags of Uva Ursi 
Leaves, DCNY, 40 F.Supp. 123. 

58 C J p 624 note 53. 

60. U S —Johnson v. Charles F. Gar- 
ngues Co , C C.A.N.Y., 30 F.2d 251. 

58 C J. p 625 note 56. 

61. U S.—Globe & Rutgers Fire Ins 

Co v U. S, CC.AN.Y., 105 F.2d 
160, certiorari denied 60 S Ct. 175, 
308 US. 611, 84 LEd 511—Naviga¬ 
zione General© Italiana v. Spencer 
Kellogg & Sons, CC.ANY, 92 F. 
2d 41, certiorari denied Spencer 
Kellogg & Sons v. Navigazione 
Generate Italiana, 58 S Ct 271, 302 
U.S. 751, 82 LEd. 580—Societa 

Anonima Cantiero Olivo v. Feder¬ 
al Ins Co, CCANY., 62 F 2d 769, 
certiorari denied Societa Anonima 
Cantiere Olivo v. Federal Ins Co, 
53 S Ct. 792, 289 U.S. 759, 77 L.Ed. 
1503. 

58 C J. p 625 note 57. 

Contract held to concede liability 

for general average.—-Royal Ins. Co. 


v Compama Trasatlantica Espanola, 
D.C.N Y, 57 F 2d 288. 

Agreement as to sum payable, if 
any, does not amount to an agree¬ 
ment to pay a general average con¬ 
tribution —Corrado Societa Anonima 
Di Navigazione v. L. Mundet & Son, 
CCAPa, 91 F 2d 726, certiorari de¬ 
nied 58 SCt 271, 302 U.S. 751, 82 L 
Ed 581 

Provisions of charter party control¬ 
ling over bills of lading 

Where charter party provided for 
general average in accordance with 
specified rules and also provided that 
owner’s bills of lading might be em¬ 
ployed conjointly with the charter, 
provided they were not contrary 
thereto, provisions in the charter par¬ 
ty as to general average were con¬ 
trolling over conflicting provisions in 
the owner's bills of lading—Societa 
Anonima Cantiero Olivo v. Federal 
Ins Co, CCA.N.Y., 62 F 2d 769, cer¬ 
tiorari denied Societa Anonima Can¬ 
tiere Olivo v Federal Ins. Co, 53 
SCt 792, 289 U.S 759, 77 LEd 1503 

Breach of loading provision relieving 
cargo not shown 

A ship’s failure to cross sand bar 
because of wrong signal as to depth 
of water, rather than negligence in 
loading, was not breach of provision 
that ship should not be loaded with 
more than could reasonably be ex¬ 
pected to be carried over bar, and, 
hence, did not relieve cargo owner 
from liability for contribution in 
general average —Navigazione Gen¬ 
eral© Italiana v. Spencer Kellogg & 
Sons, C.CANY, 92 F2d 41, certio¬ 
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rari denied Spencer Kellogg & Sons 
v Navigazione Generate Italiana, 58 
SCt. 271, 302 US 751, 82 LEd 580. 

An agreement to sell at intermedi¬ 
ate port, if possible, to prevent fur¬ 
ther loss, cargo which had become 
wet in extinguishing fire, loss to be 
made good in general average, to. 
which underwriters assented in so- 
far as interested, reserved both Ques¬ 
tion of whether shipowner possessed 
right to enforce a settlement m gen¬ 
eral average and also question of 
whether amount stated by adjusters 
as due from cargo was correctly com¬ 
puted, and under circumstances did: 
not constitute an agreement to set* 
tie all disputes by that method and 
to abandon all defenses —Globe & 
Rutgers Fire Ins. Co. v. U S, C.CA. 
NY, 105 F.2d 160, certiorari denied 
60 S.Ct. 175, 308 U.S. 611, 84 LEd. 
511. 

62. U.S.—Dibrell Bros. v. 'Prince 
Line, CCANY., 58 F 2d 959. 

58 C J p 625 notes 58, 59 

Clauses requiring notice of claims 
for damages to goods before removal 
thereof from ship, do not extend to 
claims for general average contribu¬ 
tion, and no distinction may reason¬ 
ably be drawn between vessel's or 
saved cargo’s share of general aver¬ 
age contribution —Dibrell Bros v. 
Prince Line, supra. 

63. U S.—Societa Anonima Cantiero 
Olivo v. Federal Ins. Co., CC.A.N. 
Y, 62 F 2d 769, certiorari denied 
Societa Anonima Cantiere Olivo v. 
Federal Ins. Co, 53 SCt. 792, 280 
US 759, 77 LEd 1503. 
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to permit a shipowner to contract with the cargo 
owners for a participation in general average con¬ 
tribution growing out of the negligence of his mas¬ 
ter and crew, 64 but, by virtue of the Harter Act, 
46 U.S.C A. §§ 191-195, a clause or stipulation in a 
shipper’s document providing for general average 
liability notwithstanding negligence in navigation 
or management is valid, 66 when it admits the ship¬ 
owner to share in the general average only under 
circumstances where by the Harter Act he is re¬ 
lieved from responsibility, 66 and such clause or stip¬ 
ulation has generally become known as a “Jason” 
clause. 67 Conversely, a clause or stipulation which 
admits the shipowner to share in the general aver¬ 
age under circumstances where by the Harter Act 
he is not relieved of responsibility is invalid and 
does not entitle him to contribution. 68 It has been 


stated that a Jason clause in no way changes the 
essential features of general average contribu¬ 
tions, 69 and that its effect is to invest the master 
with authority and responsibility to act directly for 
cargo with respect to cargo’s duty to contribute m 
general average. 70 A shipowner will not be en¬ 
titled to contributions m general average notwith¬ 
standing acts, of negligence before the commence¬ 
ment of the voyage, m preparation therefor, as 
such acts do not relate to management of the ves¬ 
sel within the meaning of a Jason clause. 71 It is a 
condition precedent to liability under the Jason 
clause that the shipowner shall have exercised due 
diligence to make the vessel in all respects sea¬ 
worthy and to have her properly manned, equipped, 
and supplied, 72 and it has been held that liability 
will not attach if such condition has not been corn- 


64. US—The Jason, NT, 32 S Ct 
560, 225 US 32, 56 LEd. 969— 
The Maria, D.C.NY, 15 F Supp 
745. 

65. U S —May v. Hamburg*Amen- 
kamsche Packetfahrt Aktiengesell- 
schaft, N.Y., 54 S Ct 162, 290 U S 
333, 78 L.Ed 348—U S v. Los 
Angeles Soap Co, CCA Cal., 83 F 
2d 875—Merklen v. Johnson & Hig¬ 
gins, D.CNY, 3 F Supp 897. 

58 C.J. p 625 note 64. 

66. U.S—The Jason, NY, 32 S.Ct 
560, 225 US. 32, 56 LEd. 969— 
The Maria, D C N.Y., 15 F Supp 745 
—American-West African Line v 
Socony Vacuum Corporation, D.C 
NY,4F Supp. 515. 

67. U S.—Aktieselskabet Cuzco v 
The Suearseco, N.Y, 55 S Ct. 467, 
294 US 394, 79 LEd 942—Char- 
bonnier v. U. S., ECSC., 45 F.2d 
166, affirmed, CCA, U. S. v. Char- 
bonmer, 45 F 2d 174—Merklen v 
Johnson & Higgms, DCNY., 3 F 
Supp 897. 

68. US —American-West African 
Line v. Socony Vacuum Corpora¬ 
tion, D.C.NY., 4 F.Supp. 515. 

Negligent loading before voyage 
Provision incorporating rule which 
relieves vessel or owner from negli¬ 
gence at port of loading before com¬ 
mencement of voyage would be inval¬ 
id under the provisions of the Harter 
Act.—American-West African Line v. 
Socony Vacuum Corporation, supra 
The Harter Act applies to contract 
between carrier and shipper, but not 
to charter party by which ship is 
demised, with respect to validity of 
clause or stipulation admitting own¬ 
er to share m general average under 
circumstances where by act he is not 
relieved of responsibility.—American- 
West African Line v. Socony Vacuum 
Corporation, supra. 

£9. U S.—Aktieselskabet Cuzco v 
Tthe* Suearseco, N.Y., 55 SCt 467, 
294 US. 394, 79 LEd 942. 


"It must still appear that volun¬ 
tary and successful sacrifices have 
been made or extraordinary expens¬ 
es incurred on behalf of those inter¬ 
ested in the adventure in order to 
avert a common peril, with resulting 
benefit to the adventure upon which 
the burden of such sacrifices and ex¬ 
penses appropriately rests ”—Aktie¬ 
selskabet Cuzco v The Suearseco, N 
Y, 55 SCt 467, 470, 294 U.S 394, 79 
LEd. 942. 

General liability under maritime law 

Cargo’s liability to contribute in 
general average under Jason clause 
is no less a general liability imposed 
by maritime law than it was when 
a general average situation was cre¬ 
ated as matter of law by circum¬ 
stances occurring on a voyage.—The 
Toluma, CC.AN.I, 72 F.2d 690, af¬ 
firmed Aktieselskabet Cuzco v. The 
Suearseco, 55 SCt 467, 294 U.S. 394, 
79 LEd 942. 

Master was under no duty to sacri¬ 
fice shipowner’s property to save car¬ 
go subject to Jason clause.—The To¬ 
luma, C C.A N.Y., 72 F 2d 690, affirm¬ 
ed Aktieselskabet Cuzco v The Su- 
carseco, 55 S.Ct 467, 294 U.S. 394, 79 
L.Ed 942. 

Bights of cargo against noncarry¬ 
ing ship are not diminished by a Ja¬ 
son clause —The Toluma CCA N. Y., 
72 F 2d 690, affirmed Aktieselskabet 
Cuzco v. The Suearseco, 55 S.Ct. 467, 
294 US 394, 79 LEd 942 

70. U S —Aktieselskabet Cuzco v. 
The Suearseco, N.Y., 55 S Ct 467, 
294 U.S. 394, 79 LEd 942. 

71. U.S —American-West African 
Line v. Socony Vacuum Corpora¬ 
tion, D.C NY, 4 F Supp 515. 
Movement of vessel from one berth 

to another in same harbor was not 
“commencement of voyage/' so as to 
entitle vessel owner to contribution 
m general average—American-West 
African Line v. Socony Vacuum Cor¬ 
poration, supra i 

1179 


72. U S —May v. Hamburg-Ameri- 
kamsche Packetfahrt Aktien-Ge- 
sellschaft, N.Y, 54 S Ct 162, 290 U. 
S 333, 78 LEd 348—Consumers 
Import Co. v Kawasaki Kisen Ka- 
bushiki Kaisha, CCA.N.T., 133 F. 
2d 781, affirmed Consumers Import 
Co v Kabushiki Kaisha Kawaski 
Zosenjo, 64 SCt 15, 320 U.S. 249, 
88 LEd. 30—Globe & Rutgers Fire 
Ins Co v U S, CCA N.Y, 105 
F 2d 160, certiorari denied 60 S 
Ct 175, 308 US. 611, 84 LEd. 511 
—The West Arrow, C C.A.N.Y., 80 
F 2d 853—The Glymont, CC.A.N. 
Y., 66 F 2d 617—U. S. v. Charbon- 
mer, C.CA.S.C, 45 F.2d 174—The 
Louise, D.C Md., 58 F Supp. 445— 
The Heddernheim, D C N.Y., 39 F. 
Supp 558—The Maria, D.C NY., 15 
F Supp. 745—American-West Afri¬ 
can Line v Socony Vacuum Corpo¬ 
ration, D C N.Y., 4 F Supp. 515— 
Merklen v Johnson & Higgins, D. 
CNY, 3 F.Supp. 897. 

Owner needlessly sending out crip¬ 
pled vessel is not entitled to exemp¬ 
tion from liability at cost of own¬ 
ers of cargo under general average 
clause if perils thus enlarged cause 
ship to become stranded —May v. 
Hamburg-Amerikanische 'Packetfahrt 
Aktien-Gesellschaft CCA.NY., 54 S. 
Ct 162, 290 U.S. 333, 78 L.Bd. 348. 
Duty not delegable 

Charterer's duty to exercise due 
diligence to make ship seaworthy 
was not delegable —Consumers Im¬ 
port Co. v. Kawasaki Kisen Kabushi¬ 
ki Kaisha, C C A.N.Y., 133 F.2d 781, 
affirmed Consumers Import Co. v. 
Kabushiki Kaisha Kawaski Zosenjo, 
64 SCt 15, 320 U.S. 249, 88 LEd 30 
Bill of lading without due diligence 
provision 

Bill of lading providing for gener¬ 
al average contributions, without due 
diligence provision, should be con¬ 
strued as requiring payment of gen¬ 
eral average for damage resulting 
from negligence in navigation, pro- 
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plied with even though there is no causal connec¬ 
tion between such failure to comply and the danger, 
damage, or disaster that resulted in the loss. 73 On 
the other hand, where such condition is complied 
with, the cargo owner is under a duty to contribute 
to expenses and sacrifices occurring as a result of 
negligence in the management or operation of the 
ship, 74 and may thus be required to contribute to 
expenses resulting from the stranding of the ship 
due to faulty navigation 75 However, where as a 
result of such stranding the ship is rendered un¬ 
seaworthy and the shipowner decides to have the 
ship complete its trip, any failure to discover the 
unseaworthmess of the ship as a result of the first 
stranding is not an error of navigation or man¬ 
agement, but is a failure to fulfill the condition on 
which the right to contribution depends. 76 

A charterer is not released from liability to con¬ 
tribute by reason of a stipulation in the charter 
that his liability shall cease on the happening of a 
certain event. 77 An arrangement for procuring the 
submission of a statement in general average does 
not normally prevent questioning either the exist¬ 
ence or the amount of the general average obliga¬ 
tion. 78 


§ 233. Adjustment and Enforcement 

a. In general 

b. Place and time of adjustment 

c. Interest 

d. Validity and effect of adjustment or 

statement 

e. Effect of payment 

a. In General 

It is the duty of the master to cause an average ad¬ 
justment to be made. Remedies which the ship, cargo, 
and freight interests may be able to enforce against third 
persons cannot affect the value of the Interests as to 
general average liability. 

A master ordering a general average act is under 
a duty to exercise reasonable diligence to ascertain 
its effects, as discussed supra § 225, and, if due 
diligence would have disclosed its effects and shown 
damage or expenses giving rise to a right to con¬ 
tribution, he is under a duty to protect the interests 
entitled to such right. 79 It is the duty of the mas¬ 
ter to cause an average adjustment to be made 89 
and to hold the property saved until the shares of 
the owners toward the average contribution are 
paid or secured, as discussed infra § 237. Remedies 


vided owner exercised due diligence 
to make vessel seaworthy.—May v 
Hamburg-Amerikanische Packetfahrt 
Aktien-Gesellschaft, C C AJNT.Y., 54 S. 
Ct 162. 290 US. 333, 78 L.Ed 348. 
Unseaworthiness caused by improper 
stowage 

Under bills of lading providing for 
contributions in general average by 
cargo owners if charterer shall have 
exercised due diligence in making 
ship seaworthy, if stowage of ship 
was such as made a fire likely, ship 
was unseaworthy —Consumers Im¬ 
port Co v. Kawasaki Kisen Kabushi- 
ki Kaisha, CC.A.NY., 133 F2d 781, 
affirmed Consumers Import Co. v. Ka- 
bushiki Kaisha Kawaski Zosenjo, 64 
SCt 15, 320 U.S 249, 88 L Ed, 30. 
Owner not relieved by hill of lading 

The provision m bills of lading 
that “If the shipowner shall have ex¬ 
ercised due diligence to make the 
steamer . . . seaworthy . * . 
in case of . . . damage • • . 
resulting from accident ... or 
from unseaworthiness ... If the 
. . . unseaworthmess was not dis¬ 
coverable by the exercise of due dili¬ 
gence” the cargo should contribute 
in general average would not be con¬ 
strued by reason of use of word “ac¬ 
cident*' as requiring contribution in 
general average to losses although 
due diligence has not been used to 
make ship seaworthy.—Consumers 
Import Co. v. Kawasaki Kisen Ka- 
bushiki Kaisha, C C.A.N.Y., 133 F.2d 
781, affirmed Consumers Import Co 
v. K&bushiki Kaisha Kawaski Zosen¬ 


jo, 64 S.Ct 15, 320 U.S 249, 88 L.Ed. 
30. 

73. U S —May v. Hamburg-Ameri- 
kanische Packetfahrt Aktien-Ge- 
sellschaft, CC.ANY,, 54 SCt. 162, 
290 U.S. 333, 78 L Ed 348~Merklen 
v Johnson & Higgins, D.CN.I, 3 
F. Supp. 897 

Construction of Harter Act not bind¬ 
ing 

Whatever may be the rule as to 
the construction of the Harter Act 
with respect to the necessity of a 
causal connection between a failure 
to exercise due diligence as to sea¬ 
worthiness and the loss or damage 
involved, the case is not necessarily 
the same with a contract voluntarily 
entered into between the shipper and 
carrier framed in language similar 
to the condition precedent in the 
statute.—Merklen v. Johnson & Hig¬ 
gins , supra. 

However, in the Italian courts, as 

the Jason clause is interpreted, if 
the vessel is unfit but that condition 
has no relation to the disaster, the 
vessel owner may secure contribu¬ 
tion from the cargo—The Maria, D 
CNY., 15 F.Supp. 745. 

74. US —May v. Hamburg-Ameri¬ 
kanische Packetfahrt Aktien-Ge¬ 
sellschaft, NY., 54 3 Ct. 162, 290 U. 
'S. 333, 78 LEd 348. 

Fire damage caused by fault of mas¬ 
ter 

U.S.—American Tobacco Co. v. The 
Katingo Hadjipatera, U.C.N.Y, 81 
F.Supp. 438, modified on other 
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grounds, CA, 194 F.2d 449, certio¬ 
rari denied 72 S.Ct 1076, 343 USv 
978, 96 LEd ->. 

Insufficient fuel not error in manage¬ 
ment 

With respect to liability in gen¬ 
eral average for towing when fuel 
became exhausted, failure to take on 
sufficient fuel when steamship, un¬ 
dertaking voyage by stages, refueled 
for last time was not “default or er¬ 
ror m navigation or management" 
within Jason clause—The Glymont, 
C C.AN.Y , 66 F.2d 617. 

75. U.S —May v. Hamburg-Ameri¬ 
kanische Packetfahrt Aktien-Ge- 
sellschaft, NY., 54 S.Ct 162, 290 U. 
S. 333, 78 LEd 348. 

76. U.S.—May v. Hamburg-Ameri¬ 
kanische Packetfahrt Aktien-Ge- 
sellschaft, supra 

77. Mass.—Marwick v. Rogers, 39 N. 
E 780, 163 Mass 50, 47 Am SR. 
436. 

78. U S.—Globe & Rutgers Fire Ins. 
Co. v. U. S, CCANY., 105 F2d 
160, certiorari denied 60 S.Ct 175, 
308 U.S. 611, 84 LEd. 511. 

79. US.—Dibrell Bros. v. Prince 
Line, C C.AN.Y., 58 F2d 959. 

80. U.S.—The Emilia S. De Perez, D. 
CMd., 22 F.2d 685. 

58 C J. P 626 note 67. 

Statement Is not adjustment 

The preparation of a general aver¬ 
age statement is not the adjustment 
of general average.—The Nesco,<J>.C. 
N.Y., 47 F,2d 643. 
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which the ship, cargo, and freight interests may be 
able to enforce against third persons cannot affect 
the value of the interests as to general average 
liability. 81 

b. Place and Time of Adjustment 

The place of adjustment of general average Is a ques¬ 
tion of convenience, and may be controlled by contrac¬ 
tual provisions, and it has been stated that the contribu¬ 
tion owing Is payable when the property rescued is taken 
to its destination. 

The place of adjustment of general average is 
a question of convenience rather than of theory 
or duty, 82 and may be controlled by contractual 
provisions. 83 It has been stated that the contribu¬ 
tion owing is payable when the property rescued 
is taken to its destination. 84 It has been the practice 
to have the adjustment prepared at the port of 
destination; 85 but, when the voyage is broken up 
and ended and a final separation between vessel and 
cargo has taken place, it is common practice to have 
it made up at the port where the adventure comes 
to an end. 86 

c. Interest 

Interest may be allowed on the amount of a general 
average contribution. 

Interest may be allowed on the amount of a gen¬ 
eral average contribution. 87 Parties entitled to a 
return of deposits wrongfully exacted by a ship¬ 
owner to secure general average contributions have 


been held entitled to recover interest thereon from 
the date of collection, 88 even though the shipowner 
earned no interest thereon, 89 and, where a deposit 
is properly required, but more is demanded than 
is necessary, it has been held that interest may be 
recovered on the amount of overpayment from the 
date of the statement of general average. 90 

A waiver of the right to interest will not be pre¬ 
sumed from the fact that the general average ad¬ 
justment was not made up at the outward port of 
destination. 91 

cL Validity and Effect of Adjustment or State¬ 
ment 

In the ordinary course a general average statement 
is merely the shipowner's version of the account between 
the parties, and, in the absence of an agreement other¬ 
wise providing, is not conclusive, although it will gener¬ 
ally be taken as the proper basis for determining the 
rights of the parties in subsequent litigation in the ab¬ 
sence of fraud, error, or unfairness. 

Generally speaking, a general average statement 
must be viewed as an ex parte document, 92 and, 
when made by average adjusters, it is not an award 
made on a submission to arbitrators. 93 In the 
ordinary course, it is merely the shipowner’s ver¬ 
sion of the account as between the parties. 94 How¬ 
ever, the shipper or the consignee may by agree¬ 
ment make the statement of the shipowner or ad¬ 
justers conclusive, 95 although, in the absence of 
such agreement, it is not conclusive, 96 or even piima 


81. US.—The Andree, DCNY, 41 
F.2d 812, reversed on other 
grounds, C C.A, 47 F 2d 874, certio¬ 
rari dismissed Green Star S S Co 
v. Armour & Co, 57 SCt. 756, 296 
US 668 

58 CJ p 626 note 69. 

82. U S —The Eliza Lines, C C. 

Mass, 102 F. 184, affirmed 114 F 
307, 52 C.C.A. 195, reversed on oth¬ 
er grounds 26 SCt 8, 199 US. 119, 
50 LEd. 115. 

58 C J. p 626 note 70. 

83. Where 1)111 of lading Incorporat¬ 
ed customs and usages of specified 
port, adjustment in that port for car¬ 
go destined for various other ports 
was not improper—Kohler & Chase 
v United American Lines, DCNJ., 
60 F.2d 530 

84. U.S —The Toluma, CCA N.T., 
72 F.2d 690, affirmed 55 SCt 467, 
294 US. 394, 79 L.Ed. 942. 

85. US—The fSalvore* CCANY., 
60 F,2d 683, certioran denied U S 
Steel Products Co. v. Navigazione 
Libera Tnestma Spcieta Anonima, 
53 S Ct 117, 287 U.S. 653, 77 L Ed 
565. 

58 CJ p-628 note 71. i 

86. U,$..—National Board of Marine 


Underwriters v. Melchers, D.C Pa., 
45 F. 643 

58 C.J. p 626 note 72. 

87. Pa—Sims v. Willing, 8 Serg. & 
R 103 

58 C J p 629 note 29. 

88. US —The West Arrow, CCAN 
Y., 80 F 2d 853—The Venice Maru, 
DCNJ, 39 F-Supp. 349, affirmed, 
C C A., Consumers Import Co v. 
Kawasaki Kisen Kubushiki Kaisha, 
133 F.2d 781, affirmed Consumers 
Import Co v. Kabushiki Kaisha 
Kawasaki Zosenjo, 64 S Ct. 15, 320 
US. 249, 88 LEd. 30. 

89. U S —The West Arrow, C.C.AN 
Y, 80 F.2d 853. 

90. U S —Royal Ins Co v. Com- 
pania Trasatlantica Espanola, D C 
N.Y., 57 F.2d 288 

91. U S —The Mary, D.C Mass , 16 
F.Cas No 9,189, 1 Sprague 51. 

92. U S —The Nesco, D C N.Y, 47 F. 
2d 643 

93. U S —The Alpin, D.C.N Y., 23 F 
815. 

94. US—Kohler & Chase v United 
American Lines, DCNY, 60 F2d 
530. 

95. N.Y—Rebora v British & , For¬ 
eign Marine tns Co., 180 N.Ei 90, 
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258 NY. 379, motion denied 182 N. 
E 157, 259 NY. 507 
Statement held conclusive on In* 
snrance company which guaranteed 
consignees' agreement to pay m ac¬ 
cordance with adjusters' statement 
and not to oppose it In any way — 
Rebora v. British & Foreign Marine 
Ins. Co, supra 

In the absence of a successful at¬ 
tack on any item, a cargo owner's 
agreement to pay whatever adjusters 
found due as general average con¬ 
tribution should be enforced—Navi¬ 
gazione Generale Italiana v. Spencer 
Kellogg & Sons, C.C.NY, 92 F 2d 41, 
certiorari denied Spencer Kellog & 
Sons v Navigazione Generale Itali¬ 
ana, 58 S’Ct 271, 302 U.S. 751, 82 L 
Ed. 580. 

96. US—The Nesco, DCNJ,, 47 F. 
2d 643. 

58 CJ. p 629 note 32. 

Adjustment by court not res judicata 
Where application xs made to a 
court of competent jurisdiction to 
make an adjustment of general aver¬ 
age and the court appoints average 
adjusters to act m the matter and the 
issue as to the seaworthiness of the 
vessel is never presented to, or con¬ 
sidered by, the adjusters or the court 
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iacie proof of the amount claimed to be due. 97 
Nevertheless, an average adjustment will generally 
be taken as the proper basis for determining the 
rights of the parties m subsequent litigation between 
them, m the absence of fraud, error, or unfairness. 98 
An average statement put out by the shipowner or 
by average adjusters whom he has employed is an 
admission on the shipowner’s part that the cargo 
owner is entitled to the sum shown due him m that 
statement, 99 and it has been held that it will be con¬ 
clusive'between the owner of the ship and the owner 
of the cargo to the extent that the former will be 
bound to deliver the goods on payment or tender 
according to the adjustment 1 When a case of gen¬ 
eral average is settled m a foreign port where it 
should be settled, the adjustment will be conclusive 
as to the items as well as the apportionment thereof, 
on the various interests, although it may be different 
from that which the law of the home port would 
have required 2 

e. Effect of Payment 

Money voluntarily paid on a claim for genera! average 
cannot be recovered back, but it has been held that the 
fact that a contribution in general average has been paid 
does not preclude the one paying it from recovering it 
when equitable considerations require the repayment. 

Money voluntarily paid on a claim for general 
average cannot be recovered back, 3 but, if money is 
paid under protest to the master in order to obtain 
possession of cargo held on an unfounded claim of 
general average, it may be recovered back. 4 Since 


a general average adjustment is not analogous to 
an account stated, 5 it has been held that the fact 
that a contribution m general average has been paid 
does not preclude the one paying from recovering 
it when equitable considerations require the repay¬ 
ment 6 When a deposit is made to secure a gen¬ 
eral average contribution, it has 'been held that lia¬ 
bility to repay the amount of an overpayment arises 
ex contractu on the date when the general average 
is stated and apportioned. 7 

§ 234. -What Law Governs 

In the absence of a controlling agreement to the con¬ 
trary, ordinarily the average is computed and adjusted 
according to the law of the port of discharge, that is, 
the port of destination, or the port where the adventure 
is actually terminated. 

In the absence of a controlling agreement to the 
contrary, 8 ordinarily the average is computed and 
adjusted according to the law of the port of dis¬ 
charge, 9 that is, the port of destination, 10 or, when 
the voyage is broken up and abandoned, the port 
where the adventure is actually terminated. 11 
Where there are special contract provisions limit¬ 
ing or modifying the application of this law, the 
extent and effect of these provisions cannot be de¬ 
termined apart from consideration of the rule lim¬ 
ited, that is, without consideration of the law of the 
port of destination. 12 The general maritime law 
governs as far as it determines the rules of appor¬ 
tionment, where the parties have contracted for an 
adjustment in accordance with the laws and usage of 


except In a purely ex parte and very 
casual manner and the adjusters gave 
the cargo owners no notice of their 
intention to consider the question 
and no notice of application for ap¬ 
proval and confirmation of the report 
of the adjusters was ever given to 
the owners or consignees of the car¬ 
go in question, the determination of 
such court that the vessel was sea¬ 
worthy will not be deemed res judi¬ 
cata of that issue in subsequent pro¬ 
ceedings in another court by the car¬ 
go owners to recover the value of the 
cargo lost, based on unseaworthiness 
of the vessel —The Maria, D C Va , 
20 F.Supp. 284. 

97- US'—The Nesco, DCXT, 47 
F.2d 643. 

98. Ill.—Gillett v Ellis, 11 Ill. 679. 
68 C.J p 629 note 33. 

Certificate of value 

Certificate of general average ad¬ 
justers as to value of vessel should 
not be disturbed, even though insur¬ 
ance carried would warrant possible 
inference of higher valuation—Kohl¬ 
er & Chase v United American Lines, 
DC.N.T, 60 F 2d 530. 


99. U S —Kohler & Chase v United 
American Lines, supra. 

1. Me—Thornton v. U S. Insurance 
Co., 12 Me. 150 

2. Pa—McLoon v. Cummings, 73 Pa 
98 

58 1C J p 629 note 35. 

3. US —Phipps v The Nicanor, C C 
NT, 44 F. 504 

58 C J P 631 note 52 

4. US —Martin v. The Agathe, D.C 
Ala, 71 F. 528 

Me—Chamberlam v, Reed, 13 Me. 
357, 29 AmD '506. 

5. US —Ralli v Societa Anonima di 
Navigazione a Vapore G- L. Pre- 
muda, DC NT, 222 F 994 

6. U.S—Ralli v. Societa Anonima di 
Navigazione a Vapore G-. L Pre- 
muda, supra. 

58 C.J P 631 note 55 

7. U.S—Royal Ins Co v Com- 
pama Trasatlantica Espanola, D C. 
N.T, 57 F.2d 288 

8. US —Charter Shipping Co. v 
Bowring, N.T, 50 S'Ct 400, 281 U 
S 515, 74 LEd 1008—The South¬ 
ern Prince, D C N T , 47 F Supp 
470—Charles Pfizer & Cq, v, 912 
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Bags of Tartar and 58 Bags of Uva 
'Ursi Leaves, DCNI, 40 F Supp 
123 

9. Me—Thornton v. U. «S. Insurance 
Co, 12 Me. 150 

58 C J. p 626 note 73 

10. U S —Canada Malting Co. v. Pat¬ 
erson Steamships, D.C NT, 49 F. 
2d 802, affirmed CCA., 51 F.2d 
1007, affirmed 52 S Ct. 413, 285 U. 
S 413, 76 L Ed. 837—The Southern 
Prince, DC NT., 47 F.Supp. 470— 
Charles Pfizer & Co. v. 912 Bags of 
Tartar and 58 Bags of Uva Ursi 
Leaves, D C N.T, 40 F.Supp. 123 

58 C.J p 626 note 74. 

Contract executed in port of des¬ 
tination for general average contri¬ 
bution was construable in light of 
law of that port—Royal Ins Co v 
Compama Trasatlantica Espanola, D. 
C.NT., 57 F 2d 288. 

11- U.S—National Board of Marine 
Underwriters v. Melchers, D C.Pa., 
45 F. 643 

58 C J. p 626 note 75. 

12. U S —Charter Shipping Co. v. 
Bowring, NT., 50 SCt 400, 281 US 
515, 74 LEd 1008—The S<?uthern 
Prince, D.CN.Y., 47 F.Supp. 470. 
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a state in which there are no statutes or practice 
under them different from the general maritime law 
of the country, 13 but a different valid custom or law 
will, in such case, control. 14 

§ 235. - Basis and Mode of Adjustment 

a. In general 

b. As to cargo 

c. As to vessel 

d. As to freight 

e. Amount paid in limited liability pro¬ 

ceedings 

a. In General 

The parties to a shipping contract may by agreement 
fix the basis and mode of adjustment, and generally 
speaking the problem of average adjustment is one of 
exact reimbursement and proportionately equal contribu¬ 
tions as between vessel, cargo, and freight, the owners 
of the several interests being bound to make contribu¬ 
tions in the proportion of the value of their interests. 

The parties to a shipping contract may by agree¬ 
ment fix the basis and mode of adjustment of a 
general average, 15 and a provision under which the 
parties bind themselves to arbitration as to general 
average is not unlawful. 16 Generally speaking, the 
problem of average adjustment is always one of 
exact reimbursement and proportionately equal con¬ 
tributions as between vessel, cargo, and freight. 17 
The owners of the several interests in the joint ad¬ 
venture are bound to make contribution in the 
proportion of the value of their interests. 18 The 
basis of valuation may be fixed by agreement of 
the parties 19 In the absence of such agreement, 


however, there is some diversity of opinion as 
to the basis of valuations in general average. 30 It 
has been declared that an average adjuster must 
be allowed some leeway in fixing values. 21 The 
contribution is to be paid m the currency of the 
country m which the voyage terminated, 22 and at 
such rate of exchange as will give exact reimburse¬ 
ment. 23 

Costs and expenses of adjustment. Proper costs 
and expenses incurred with respect to a general av¬ 
erage adjustment are chargeable to the general 
average fund. 24 

Designation of adjuster . Even though a general 
average agreement designates a particular adjuster, 
an adjustment made by. another competent adjuster 
is not objectionable in the absence of any showing 
of prejudice resulting from the change m adjust¬ 
ers. 25 

b. As to Cargo 

The whole value of the portion of the cargo sacri¬ 
ficed is not to be replaced, but only as much as will put 
the owner in as good position as if, instead of his prop¬ 
erty, other of equal value had been destroyed, and, in the 
absence of an agreement otherwise providing, the general 
rule is that the value of the cargo is taken as of the 
time and place of discharge. 

Since the spirit and intendment of the law of 
contribution in general average are to place the 
persons interested, as near as may be, m the same 
relative position which they occupied before the 
peril was met, as discussed supra § 224, the whole 
value of the portion of the cargo sacrificed is not 
to be replaced, but only as much as will put the 


13. U S —The L’Amercque, D C.N.Y , 
35 F 835 

14. u.S.—The L'Amerique, supra. 

58 C J. p 627 note 77. 

15. TJ.S —Navigazione Generale Ital- 
lana v. Spencer Kellogg & Sons, C 
C.ANI, 92 F 2d 41, certiorari de¬ 
nied Spencer Kellogg & Sons v. 
Navigazione Generale Italiana, 58 
'SCt 271, 302 U.S 751, 82 LEd 
680—Kohler & Chase v United 
American Lines, DCKI, 60 F2d 
530—Charles Pfizer & Co. v. 912 
Bags of Tartar and 58 Bags of Uva 
Ursi Leaves, D C.N.Y., 40 F Supp. 
123—Corrado Societa Anonima 
Dinavagazione v. L. Mutidet Sons, 
DC Pa., 18 F Supp 37, affirmed, C 
C.A, Corrado Societa Anonima di 
Navigazione v. L Mundet & Son, 91 
F.2d 726, certiorari denied 58 SCt. 
271, 302 U.S. 751, 82 L.Bd. 581. 

16. Provision, for arbitration in a 
foreign country 

US—Charles Pfizer & Co v. 912 
Bags of Tartar an& 58 Bags of Uva 
Ursi Leaves, D.C.N.Y., ,40 F.Supp. 
123. 


Consignee has no stronger position 
than consignor as respects binding 
effect of arbitration agreement con¬ 
tained m bill of lading—Charles 
Pfizer & Co v. 912 Bags of Tartar and 
58 Bags of Uva Ursi Leaves, supra. 

17. U S —Det Forenede Dampskibs 
Selskab v. Insurance Co of North 
America, D.C NY, 28 F 2d 449, af¬ 
firmed, CCA, 31 F 2d 658, cortio- 
rari denied 50 S Ct 28, 280 U S 571, 
74 LEd 623. 

The equitable principle that equity 
implies equality, equal fairness, and 
honesty on all sides should control — 
Pacific Freighters Co v. St Paul Fire 
& Marine Ins. Co., C.C A Cal., 109 F. 
2d 310 

18. U S.—Aktieselskabet Cuzco v. 
The Sucarseco, NY, 55 S Ct 467, 
294 US 394, 79 LEd. 942—Pacific 
Freighters Co v. St Paul Fire & 
Marine Ins. Co., C.C.ACal„ 109 F 
2d 310. 

58 C J. p 627 note 78. 

19. XJ S.—Kohler & Chase v. United 
American Lines, DC.N.Y., 60 F.2d 
530. 


20. U S.—Mutual Safety Ins Co v 
The George, D C.N Y., 17 F.CasJSTo. 
9,982, Olcott 157. 

Valuation: 

As to cargo see infra subdivision b 
of this section. 

As to vessel see infra subdivision c 
of this section 

21. U S —Kohler & Chase v. United 
American Lines, DJCN.Y., 60 F2d 
530 

22. U.S —Det Forenede Dampskibs 
Selskab v Insurance Co. of North 
America, DCN.Y, 28 F2d 449, af¬ 
firmed, C.C A, 31 F 2d 658, certio¬ 
rari denied 50 SCt 28, 280 US 571, 
74 L.Ed 623. 

23. U S —Det Forenede Dampskibs 
Selskab v Insurance Co of North 
America, supra. 

58 CJ. p 627 note 81. 

24. US —Kohler & Chase v United 
American Lines, DCNY, 7 F. 
Supp. 819 

25. US—Kohler & Chase v. United 
American Lines, D C.N.Y., 60 F.2d 
530. 
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owner in as good a position as if, instead of his 
property, other of equal value had been destroyed, 
and this is effected in the calculation by making the 
owner of the property sacrificed a party to the 
contribution in respect of the amount to be con¬ 
tributed. 26 The basis of valuation of the cargo in 
general average may be fixed by agreement of the 
parties. 27 In the absence of such agreement, while 
it has been held that in computing contributory val¬ 
ues for the purpose of a general average adjustment 
the value of the cargo is to be taken at its first cost, 
or invoice price, and charges at the port of de¬ 
parture, 28 the general rule is that the value of the 
cargo is taken as of the time and place of dis¬ 
charge, 2 & such as the port of destination, 30 and, 
where property is lost, at the price it would have 
brought at that port. 31 If the goods are sold at the 
place to which the apportionment relates, the amount 
of the proceeds is the basis on which their value is 
fixed, 32 and, if damaged goods are sold, the dif¬ 
ference between the sale price and the valuation of 
the goods when sound is the amount to be allowed. 33 
In the absence of better proof, the damage to the 
cargo to be allowed for may be ascertained by a 
comparison of the proceeds of sale with the invoice 
cost, 34 or, if the vessel has arrived at her port of 
destination, with its value at such port. 35 If the 
ship is unable to return to port or to reach an in¬ 
termediate port, the cargo contributes at its in¬ 
voice value, deducting therefrom salvage and other 


necessary expenses incurred in consequence of the 
wreck. 36 In case of total loss of the ship volun¬ 
tarily stranded for the safety of the cargo, all the 
property exposed to the risk must contribute, and be 
contributed for at its value, when the sacrifice was 
made 37 So, in the case of jettison, the value of the 
goods thrown overboard is taken at the prime cost 
or original value if the vessel does not arrive, 38 
or at their value at the port of destination if she 
does arrive. 39 

c. As to Vessel 

In the absence of an agreement otherwise providing, 
the basis of the valuation of the vessel In general average 
has been held to be her market value, and, if the ship 
arrives, her value is to be taken as it exists at the time 
of arrival at the place where the voyage terminates, oth¬ 
erwise as it was at the port of departure, or, in the case 
of stranding, her value at the time of stranding is deter¬ 
mined without regard to her then peril. 

The basis of the valuation of the vessel in gen¬ 
eral average may be controlled by agreement of the 
parties, 40 and, in the absence of such agreement, 
it has been held that the market value is control¬ 
ling. 41 If the ship arrives, her value is to be taken 
as it exists at the time of the arrival at the place 
where the voyage terminates, 42 otherwise as it was 
at the port of departure, 43 or, m the case of strand¬ 
ing, her value at the time stranding is determined 
on without regard to her then peril, 44 estimated at 
the sum named in the policy of insurance, 45 or at 


26. U.S.—Kohler & Chase v. United 
American Lines, BCN.Y., 60 F.2d 
530. 

27. U.S—Kohler & Chase v. United 
American Lines, supra. 

Variance not objectionable 

An adjustment made in part on the 
basis of market value, rather than m 
accordance with the method agreed 
on, is not objectionable in the ab¬ 
sence of a showing that the objector 
was prejudiced or damaged by rea¬ 
son of this method of valuation — 
Kohler & Chase v. United American 
Lines, supra. 

28. N.Y—Leavenworth v. Delafield, 
1 Cai 573, 2 Am D. 201. 

58 CJ. p 627 note 82. 

29. U S —British, etc, Marine Ins. 
Co. v Maldonado, Cal, 182 F 744, 
106 CCA. 122, certiorari denied 31 
SCt 724, 220 U.S. 622, 55 L Ed. 
613. 

58 C.J p 627 note 83. 

30. US—Shoe v Craig, DC Pa, 189 
F. 227, modified on other grounds 
194 F. 678, 115 C C.A. 72. 

58 C.J. p 627 note 84. 

31. U S —The Mary, D.C Mass , 16 F 
CasNo.9,189, 1 Sprague 51. 

58 C.J. p 627 note 85. 


32. U.S —Mutual Safety Ins Co. v. 
The George, D C.N.Y., 17 F Cas No. 
9,981, Olcott 89 

58 C J p 627 note 86. 

33. N.Y.—Lee v Gnnnell, 12 NY. 
Super 400 

Services and expenditures of un¬ 
derwriters in protecting goods after 
disaster have been held not to be de¬ 
ductible from the sale price.—Kohler 
& Chase v. United American Lines, 
DCN.Y., 60 F.2d 530 

34. NY.—Lee v. Gnnnell, 12 N.Y. 
Super. 400 

35. N.Y—Lee v. Gnnnell, supra 

36. N.Y—Lee v. Gnnnell, supra. 

37. U.S—Mutual Safety Ins. Co. v. 
Cargo of The George, D C N.Y., 17 
F.Cas.No.9,982, Olcott 157. 

38. U.S—Rogers v Mechanics’ Ins. 
Co, C C Mass , 20 F Cas No 12,017, 
2 Story 173. 

58 C J. p 62 7 note 92. 

39. U.S—Rogers v. Mechanics' Ins. 
Co., supra 

58 C.J. p 628 note 93. 

40. Invoice valne provision Inappli¬ 
cable to vessel 

An agreement that the amount 
made good m general average and 
the contributing values are to be 
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based on the “invoice value" plus a 
designated percentage has been held 
inapplicable to the valuation of the 
vessel —Kohler & Chase v United 
American Lines, D.C.N.Y., 60 F 2d 
530. 

41. U.S.—Kohler & Chase v. United 
American Lines, supra. 

42. U.S.— 1 The Star of Hope, Cal., 9 
Wall 203, 19 L.Ed 638. 

58 C.J. p 628 note 94. 

43. U S.—Mutual Safety Ins Co v. 
Cargo of The George, DC.N.Y, 17 
F.CasNo.9,982, Olcott 157. 

58 C.J. p 628 note 95. 

44. U.S.—Eight Hundred Bales of 
Cotton, CCN.Y., 8 FICas No 4,319, 
8 Blatchf. 221. 

45. U S —The Star of Hope, Cal., 9 
Wall. 203, 19 LEd 638. 

58 C J. p 628 note 97. 

Only auxiliary evidence 

(1) It has been held, however, that 
while, as between the parties to the 
policy, the value of the vessel in the 
policy may be taken, as against cargo 
owners 5 , such evidence is only auxil¬ 
iary and the value must be estab¬ 
lished in the ordinary way,—Mutual 
Safety Ins. Co. v. Cargo of The 
George, D.C.'NY., 17 F Cas.No 9,981, 
Olcott 89—Mutual Safety Ins. Co. v. 
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the valuation given in invoices and hills of lad¬ 
ing, 46 making reasonable allowance for wear and 
tear on the voyage up to the time of the disaster. 47 
The owners contribute according to her value and 
the net amount of her earnings for the voyage. 48 
If the ship has encountered particular average dam¬ 
age prior to the general average sacrifice, that will 
be deducted from her value just before the general 
average sacrifice took place, 49 and, if the voyage is 
terminated at an intermediate port because of in¬ 
juries sustained by the cargo, the charges of repair¬ 
ing the vessel subsequently may be referred to for 
the purpose of determining the value of the injuries 
sustained by her for the common benefit 50 Since 
the owners of a cargo are liable to contribute in 
general average for masts, spars, rigging, etc, cut 
away for the purpose of saving the vessel and car¬ 
go, as discussed supra § 228 h, the value of such ma¬ 
terial should be estimated as the value at the time 
they were cut away, 51 that is, as if it had been 
recovered from the sea and stowed in safety on 
board the vessel. 52 

d. As to Freight 

The amount of freight due on cargo is deducted there¬ 
from in determining its value, but, if freight has been 
paid in advance or secured absolutely, although only part 
of the cargo is delivered in consequence of a lawful jetti¬ 
son, the shipper or consignee is not disallowed freight in 
the average adjustment, and it has been held that the 
cost of earning the freight saved is deducted. 

The cargo owners contribute according to the val¬ 
ue thereof at the port of delivery, as discussed supra 
subdivision b of this section, after deducting freight 
due thereon, 53 and the cargo lost is taken at the 


price it would have brought at the port of destina¬ 
tion, less the amount of freight thereon. 54 When 
freight is not payable on goods not delivered, as 
discussed supra § 160, in proving the foreign value 
the owner of goods jettisoned must deduct any ex¬ 
pense from their value which the jettison has saved 
him, 55 including freight, 56 but in that case the whole 
freight on the jettisoned goods is allowed to the 
master 57 On the other hand, where part of the 
cargo has been sacrificed, contribution is made to 
the vessel on total freight lost, which also con¬ 
tributes, as discussed supra § 229, and if, under the 
terms of a charter party, the freight has been paid 
m advance or secured absolutely, although only a 
part of the cargo is delivered m consequence of a 
lawful jettison, the shipper or consignee is not disal¬ 
lowed freight in the average adjustment, 58 but 
may prove both the value of the goods and the 
freight paid or secured 59 The cost of earning the 
freight saved is deducted, 60 and, under statutes 61 
and rules adopted at some ports, 62 the contributory 
value of freight has been taken at a prescribed per¬ 
centage of that contracted to be paid. Where part 
of the cargo is jettisoned and the vessel is enabled to 
carry new cargo and does so, if the net new freight 
exceeds the general average expense, it has been 
held that there has m fact been no loss and no con¬ 
tribution is due from anyone, 63 and, if the general 
average expense exceeds the amount of the net new 
freight, then only the amount of the excess should 
be apportioned among the contributing interests. 64 

Round voyage. Where one gross sum is to be 
paid under charter party as freight for a round 
voyage out and home, and a general average sacri- 

106 CCA 122, certiorari denied 31 
SCt. 724, 220 U'S 622, 56 LEd. 613 
—Christie v. Davis Coal, etc., Co., 
DC NT, 95 F 837, affirmed 110 F. 
1006, 49 C.C.A 170. 

59. U S —Christie v. Davis Coal, 
etc, Co , supra. 

60. U S —Humphreys v Union Ins. 
Co, CC Mass., 12 FCas.No.6,871, 3 
Mason 429 

58 CJ p 629 note 20. 

61. U.S—Minor v. Commercial Un¬ 
ion Assur Co., DC Cal.,, 58 F. 801. 

58 C.J. p 629 note 21. 

62. U.S—Humphreys v. Union Ins 
Co, CC Mass , 12 FCasNo 6,871, 3 
Mason 429. 

58 CJ p 629 note 22. 

63. U.S—Pacific Freighters Co v. 
St Paul Fire & Marine Ins Co, C. 
ip.ACal, 109 F2d 310. 

64. UwS.—Pacific Freighters Co. v. 
St Paul Fire & Marine Ins. Co., su¬ 
pra. 


Cargo of The George, DC.NT, 17 F. 
Cas No.9,982, Olcott 157. 

(2) The certificate of competent 
adjusters as to the value of the ves¬ 
sel is far superior to a possible in¬ 
ference that might be drawn from 
the amount of insurance carried — 
Kohler & Chase v United American 
Lines, D.CN.T, 60 F 2d 530 

46. U.S—Mutual Safety Ins Co v 
Cargo of The George, D C N.Y, 17 
F.Cas.No.9,981, Olcott 89—Mutual 
Safety Ins. Co v. Cargo of The 
George, D.C N.T., 17 F.Cas.No 9,- 
982, Olcott 157. 

47. U.S—Mutual Safety Ins Co v 
Cargo of The George, DU.N.Y., 17 
FCas No 9,982, Olcott 157. 

58 C.J. p 628 note 99. 

48. I1L—Gillett v Ellis, 1! Ill. 579. 
58 C.J. p 628 note 1. 

49. U.S.—The Eliza Lines, , Q.C 

Mass, J02 184, affirmed, F 

307, 62 C.C A , 195, reheard rl32 F 
242, 65 C C.A. 538, and reversed on 

80 C.J.S.—75 


other grounds 26 SCt. 8, 199 US 
119, 50 LEd 115 

58 C J. p 628 note 3. 

50. US —The Ann D Richardson, D 
C.NY, 1 FCas No 410, Abb Adm 
499, affirmed, C C., 1 F.Cas No.411, 1 
Blatchf 358 note 

58 CJ p 628 note 4. 

51. La.—Teetzman v Clamageran, 2 
La. 195, 22 Am D 127 

52. U S.—The Mary Gibbs, D.C 

Mass., 22 F. 463. 

53. Ill—Gillett v Ellis, 11 Ill. 579 

58 C.J. p 628 note 9 

54. HI —Gillett v. Ellis, supra 

55. U.S —Christie v Davis Coal* 

etc, Co, DCNY., 95 F. 837, af¬ 
firmed 110 F. 1006, 49 CCA. 170. 

56. U S.—Christie v. Davis Coal, 

etc., Co, supra, 

57. U.S —Christie v. Davis Coni* 

etc , Co , supra, 

58. U.S —British, > etc f Marine Ins. 
Co. v. Maldonadp, Cal., 182 F. .744, 
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fice occurs on the outward voyage, the whole freight 
must contribute. 65 

e. Amount Paid in Limited Liability Proceed¬ 
ings 

A distribution under a decree in limited liability pro¬ 
ceedings and a general average adjustment relate to dif¬ 
ferent subjects, and the amount paid under the decree is 
properly reapportioned in general average. 

A distribution under a decree m limited liability 
proceedings, as discussed infra § 256, and a gen¬ 
eral average adjustment relate to different sub¬ 
jects, 66 and the amount paid under the decree is 
properly reapportioned m general average. 67 

§ 236. -Lien 

When a general average sacrifice is made or expense 
incurred, the property saved is subject to a lien for con¬ 
tribution, and such lien is a jus in re f but the lien on 
cargo is dependent on possession. 

When a general average sacrifice is made or ex¬ 
pense incurred, the property saved is subject to a 
lien for contribution. 68 Thus, there is a hen on the 
goods for general average contributions due in 
respect of them, 69 and cargo owners have a lien for 
general average. 70 Such hen is a jus m re, a 
property interest in the property affected, adhering 


to it wherever it may go, 71 and, if the lien is lost 
through no fault of the holder, he is entitled to 
compensation therefor. 72 The lien on cargo is de¬ 
pendent on possession 78 and is lost by its delivery 
to the owner or consignee. 74 The lien is not neces¬ 
sarily lost as against a subsequent mortgagee by 
a delay in asserting the claim. 75 

§ 237. - Exacting Bond or Security 

All property saved may be retained until the shares 
of the owners toward average contributions are paid or 
secured, and the usual method of enforcing the claim 
for contribution is by requiring a deposit of money or 
the execution of a bond. 

All property saved may be retained until the 
shares of the owners toward the average contribu¬ 
tion are paid 76 or secured. 77 Indeed, it is the duty 
of the master to hold the property until such shares 
are paid or secured, 78 at least m cases where due 
diligence to ascertain the effects of the general av¬ 
erage act would have disclosed damage or expenses 
giving rise to a right to contribution, 79 and for 
breach of this duty the shipowner may be held lia¬ 
ble. 80 The usual method of enforcing the claim 
for such contribution is by requiring a deposit of 
money 81 or the execution of an average bond before 
delivery, 82 and the latter is the more common 


65. US—The Mary, DC Mass, 16 
FCas No 9,188, 1 Sprague 17. 

66. U S —Pacific Mail SS Co. v New 
York, etc, Min. Co., N.Y., 74 F. 564, 
20 C.C A. 349. 

67. U.S.—Pacific Mail SS Co. v New 
York, etc. Mm. Co., supra. 

58 C J. p 629 note 28. 

68. U.S.—The Andree, C C.AN.Y., 47 
F2d 874, certiorari dismissed 
Green Star S S Co v Armour 
& Co, 57 S.Ct 756, 296 U.S 668. 

58 C J. p 630 note 36. 

Priority as between bottomry bond 
lien and claim for general average 
see supra § 98 

69. U S —Dibrell Bros. v. Prince 
Line, DCN.Y, 52 F 2d 792, af¬ 
firmed, C C A , 58 F 2d 959. 

58 CJ p 630 note 37. 

Primary charge on cargo Interests 
Expenses incurred by master as 
agent for cargo subject to Jason 
clause for benefit of entire cargo aft¬ 
er safety of venture has been imper¬ 
iled are primary charge on all cargo 
interests whose property is rescued 
from danger—The Toluma, CCA.N 
Y, 72 F 2d 690, affirmed Aktieselska- 
bet Cuzco- v. The Sucarseco, 55 S Ct 
467, 294 US 394, 79 L.Ed 942. 

70. U.S.—Dibrell Bros. v. Prince 
Line, D.CNY., 52 F2d 792, af¬ 
firmed, CCA, 58 F 2d 959—The 
Andree, CCAN.Y., 47 F2d 874, 
certiorari dismissed Green Star 
S, S. Co. v. Armour & Co., 57 S Ct , 


756, 296 U.S. 668—The Odysseus 
III, DC Fla., 77 F Supp 297. 

58 C.J. p 630 note 38 

71. US.—The Andree, CCA NY., 47 
F2d 874, certiorari dismissed 
Green Star S S. Co. v. Armour & 
Co, 57 SCt 756, 296 US 668. 

72. U S.—The Andree, C C A N Y, 47 
F2d 874, certiorari dismissed 
Green Star S S. Co. v. Armour 
& Co, 57 S.Ct 756, 296 U.S 668 
Ziien held to attach to damages 

awarded the vessel because of her 

loss in a collision —The Andree, C C 

ANY, 47 F.2d 874, certiorari dis¬ 
missed Green Star S S Co. v Armour 

& Co, 57 S Ct 756, 296 U.S. 668 

73. U S —Det Forenede Dampskibs 
Selskab v. Insurance Co of North 
America, C.C.ANY., 31 F.2d 658, 
certiorari denied 50 S.Ct 28, 280 
U.S 571, 74 LEd. 623. 

58 C J p 630 note 40. 

74. U S —Cutler v Rae, Mass, 7 
How 729, 12 LEd 890. 

58 C J. p 630 note 41. 

75. US—The Alhanca, D.C.N.Y, 64 
F 871, affirmed 79 F. 989, 25 C.C A 
292. 

58 CJ. p 630 note 42. 

76. U S —Dupont de Nemours v 
Vance, La, 19 How. 162, 15 LEd 
584 

58 C J. p 630 note 43. 

77. U S —Charles Pfizer & Co v 912 
Bags of Tartar and 58 Bags of Uva 
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Ursi Leaves, DC.NY., 40 F Supp. 
123 

58 CJ P 630 note 44. 

78. US—Atlantic Mut. Ins. Co v. 
U. S, 80 Ct Cl. 11, reversed on oth¬ 
er grounds U. S. v Atlantic Mut 
Ins Co, 56 SCt. 889, 298 U.S. 4S3, 
80 L.Ed. 1296. 

58 C.J. p 626 note 68. 

79. U S —Dibrell Bros. v. Prince 
Line, CCANY, 58 F.2d 959 
Master pouring water into hold to 

extinguish fire was bound to protect 
damaged cargo's right to general 
average contribution by exacting se¬ 
curity before surrendering sound car¬ 
go, if due diligence would have dis¬ 
closed damage.—Dibrell Bros v 
Pnnce Line, supra. 

80. U.S.—Dibrell Bros. v. Prince 
Line, supra—Atlantic Mut Ins Co 
v. U. S., 80 CtCl 11, reversed on 
other grounds U S v. Atlantic 
Mut. Ins. Co, 56 SCt 889, 298 U. 
S. 483, 80 LEd. 1296 

81. Mo.—Berry Coal, etc, Co. v Chi¬ 
cago, etc, R. Co., 92 SW. 714, 116 
MoApp 214. 

58 C J. p 630 note 45. 

82. U S.—Corrado Societa Anomma 
Dinavigazione v. L. Mundet Sons, 
DC Pa, 18 F-Supp 37, affirmed, C. 
CA, Corrado Societa Anomma di 
Navigazione v L. Mundet & Son, 91 
F!2d 726, certiorari denied 58 SCt 
271, 302 US. 751, 82 L-Ed 581. 

58 C.T. p 631 note 46. 
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practice. 83 Such bond may be required by reason 
of contractual provisions, 84 and the form of bond 
demanded must be strictly m accordance with the 
terms of such provisions and the rights arising 
thereunder. 85 The bond should not impose unrea¬ 
sonable terms or conditions which exclude the 
methods afforded by law for determining the exist¬ 
ence and extent of liability. 86 Parties who volun¬ 
tarily avail themselves of average bonds to obtain 
possession are bound by the obligations so as¬ 
sumed. 87 A person is not precluded by the execu¬ 
tion of a general average bond or other security 
from defending against any general average lia¬ 
bility. 88 An agreement executed as security for 
the payment of an average contribution and in¬ 
tended to take the place of the lien therefor has 
been held to give the person asserting his rights 
thereunder no greater rights than he would have had 
if he were asserting his lien. 83 

§ 238. - Action or Suit to Enforce 

Each owner of goods sacrificed may enforce his gen¬ 
eral average contribution claim against the owners of 
the ship and cargo by direct action at law, and the ship¬ 
owner may also maintain an action against cargo for 
contribution, and equity has jurisdiction to enforce a 
claim for contribution. 

Each owner of goods sacrificed may enforce his 
general average contribution claim against the own¬ 
ers of the ship 90 and cargo 91 by direct action at 
law, and the common-law courts have jurisdiction 


§§ 237-238 

to enforce the promise by the owner of goods which 
is implied on their delivery to him. 92 The ship¬ 
owner may also maintain an action against the 
cargo for contribution 93 If the master fails to 
perform the duty of retaining the cargo until the 
amount payable by each contributor is paid or se¬ 
cured, as discussed supra § 237, an action to re¬ 
cover the amount of the average lies in favor of 
those entitled to contribution against the master, 94 
the ship, 95 or her owners. 96 Equity also has ju¬ 
risdiction to enforce a claim for contribution. 97 
An action or suit may be maintained to recover 
the excess amount of a general average deposit. 98 
In a proper case an action will lie to compel an ac¬ 
counting by general average adjusters of their acts 
as such. 99 

Trnie to sue. Actions relating to average con¬ 
tributions must be seasonably commenced. 1 With 
respect to the time for commencement of an action 
in personam to recover a general average contribu¬ 
tion, it has been held that such right of action ac¬ 
crues when a general average statement is pre¬ 
pared and issued by the shipowner. 2 

Parties . In an action to compel contribution, an 
objection that there are other owners subject to the 
claim cannot avail unless the plea discloses the 
omitted parties. 3 A time charterer who issued bills 
of lading has a right to recover general average. 4 
There may be an election as to the party to be 
sued 5 General average adjusters have been held to 


83. Mo —Berry Coal, etc, Co v. Chi¬ 
cago, etc., R Co, 92 S W. 714, 116 
MoApp. 214. 

•84. XJ.S —Charles Pfizer & Co. v 912 
Bags of Tartar and 68 Bags of Uva 
Ursi Leaves, D.CNY, 40 F.Supp. 
123. 

85. U S —Charles Pfizer & Co. v. 912 
Bags of Tartar and 58 Bags of Uva 
Ursi Leaves, supra. 

•86. US—•Wellman v. Morse, Mass, 
76 F 573, 22 C C.A 318. 

58 C J. p 631 note 49. 

87. U S.—Morse v. Pomroy Coal Co , 
DCRI, 75 F 428—The John M 
Chambers, C.CLa., 24 F. 383 

U S.—G-lobe v Rutgers Fire Ins. 
Co. v U. S„ CC.ANJ., 105 F 2d 
160, certiorari denied 60 S Ct 175, 
■308 US 611, 84 L.Ed. 511—Corrado 
Societa Anomma Dinavagazione v 
L Mundet Sons, D.C Pa, 18 F. 
Supp 37, affirmed, CCA, Corrado 
Societa Anomma di Navigations v 
L. Mundet & Son, 91 F 2d 726, cer¬ 
tiorari denied 58 SfCt. 271, 302 US. 
751, 82 L E?<3L 581. 

58 C J. p 631 note 51. 

89. U.S —Corrado Societa Anomma 
Dinavagazione v. L. Mupqet Sons, 


DC Pa, 18 F.Supp. 37, affirmed, C 
CA., Corrado Societa Anomma di 
Navigazione v L. Mundet & Son, 91 
F 2d 726, certiorari denied 58 S.Ct. 
271, 302 US. 751, 82 L Ed. 581. 

90. US—The Plow City, DC.Pa, 23 
F Supp 548. 

58 C J. p 631 note 58. 

Jurisdiction of admiralty courts over 
claims for contribution in general 
average see Admiralty § 32 

91. Mass—Marwick v. Rogers, 39 N. 

E. 780, 163 Mass. 50, 47 Am S R 
436. 

58 CJ p 631 note 59. 

92. Mich,—Backus v. Coyne, 35 
Mich. 5. 

58 CJ. p 631 note 60. 

93. Mass—Marwick v. Rogers, 39 
N.E 780, 163 Mass 50, 47 Am S R. 
436 

94. U.S—The Santa Ana, Wash., 154 

F. 800, 84 CCA 312—Heye v. 

North German Lloyd, DC NT, 33 
F. 60, affirmed, CC, 36 F 705. 

95. U S.—Heye v. North German 
Lloyd, supra. 

96. U S.—Dibrell Bros, v. Prince 
Line, C.CAN.T, 58 F 2d 959. 

58 CJ. P 632 note 66. 
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97. US.—Sturgess v. Cary, C C. 
Mass, 23 F.CasNo.13,572, 2 Curt. 
59 

58 CJ p 632 note 67. 

98. U S —Hoskyn & Co v. Silver 
Line, DCNT, 63 F Supp 452, af¬ 
firmed, C.C A, 143 F 2d 462, certio¬ 
rari denied 65 S Ct. 116, 323 U.S. 
767, 89 LEd 613 

99. NT.—Susquehanna Silk Mills v. 
Rebora, 189 N.E 687, 263 NT. 539. 

1. libelants held not baarred b 7 lach¬ 
es 

U S —Kohler & Chase v United 
American Lines, DCNT., 60 F 2d 
530 

2. US.—The Allianca, DC.N.T, 64 
F 871—Atlantic Mutual Ins Co v 
U. S, 80 CtCl. 11, reversed on oth¬ 
er grounds U S. v Atlantic Mut 
Ins Co, 56 SCt. 889, 298 US. 483, 
80 LEd. 1296. 

3. La.—Hennen v. Monro, 4 Mart, 
NS, 449. 

4. U S.—Compagme Francajse de 
Navigation a Vapeur v Bonnasse, 
DCNT., 15 F.2d 203. 

5. U S.—Johnson v. Charles F. Gar- 
ngues Co, C.CAN.T, 30 F.2d 251. 

58 C.J. P 632 note 72, 
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have the right and duty to pursue recalcitrant gen¬ 
eral average debtors m appropriate proceedings. 6 

Set-off. Persons obligated to make a general av¬ 
erage contribution to the shipowner may offset the 
amount thereof by valid claims against the ship¬ 
owner. 7 

Pleading . General rules of pleading have been 
applied in actions or suits to enforce a general av¬ 
erage adjustment. 8 Where, in an action by cargo 
consignees on a bill of lading for failure to deliver 
part of the cargo, the shipowners in their answer 
offer to pay contribution in general average as to 
the cargo jettisoned and that sold, recovery may be 
had. 9 It has been stated that it is better pleading 
in a general average case for libelants to state 
separately in ‘short articles all the steps leading 
up to the statement of the general average by the 
adjusters, including all such allegations as are neces¬ 
sary to establish the statement as a valid statement 


80 C.J.S. 

of general average under the circumstances in¬ 
volved. 16 

Evidence . Libelant has the burden of proving 
his right to general average contribution 11 by a fair 
preponderance of the evidence 12 On the other 
hand, the burden of proving the defense alleged 
rests on defendant. 13 A party carrying the burden 
of proof as to a particular matter may start with 
a presumption m his favor, 14 such as a presumption 
that the vessel was seaworthy, 15 but it has been 
held that such a presumption does not shift the 
burden of proof on the issue, 16 although there is 
also authority to the contrary. 17 Where, shortly 
after leaving port, the vessel, without encounter¬ 
ing any stress of weather or unusual perils of the 
sea, becomes so disabled that it is obliged to put in¬ 
to a port of refuge, it has been held that a presump¬ 
tion arises of unseaworthiness when she sailed; 18 
but, where the general average bond contains a 
recital that the ship had “encountered strong winds 
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6. Expenses incurred are appor¬ 
tioned over interests of general aver¬ 
age creditors —Susquehanna Silk 
Mills v Rebora, 263 N.TS. 858, 238 
App Div. 100, reversed on other 
grounds 189 NB 687, 263 NY. 539. 

7- US—Balfour, Guthrie & Go v. 
American-West African Line, CC. 
A.N Y, 136 F.2d 320, certiorari de¬ 
nied 64 SCt. 437, 320 US 804, 88 
L-Ed 486—Colton v. New York, 
etc., SS. Co, PCN.Y., 17 F.2d 208. 

8. Complaint held to state cause of 
action against adjusters for ac¬ 
counting 

N.Y.-—Susquehanna Silk Mills v. 

Rebora, 189 NE 687, 263 NY. 539 
Surplusage 

Allegations in the libel as to un- 
seaworthmess and negligence may be 
disregarded as surplusage —The 
Eugenia J. Diacakis, DC.N.Y., 22 F. 
2d 461. 

9. US—The Wiley Smith, DC.N.Y, 
29 PCasNo.17,657, 6 Ben. 195. 

10. US—The Nesco, DCNY., 47 F. 
2d 643. 

Reason for practice 

When a general average claim is 
pleaded in. the manner stated m the 
text, it is probable that more admis¬ 
sions would be made by respondent 
than when the pleading is general — 
The Nesco, supra. 

1L U.S.—Compania Trasatlantica v 
Charles Pfizer & Co., D.CN.Y., 96 
F.Supp. 217. 

58 C.J. p 632 note 78 
libelant asserting that general 
average is too small has burden of 
proof —Kohler & Chase v. United 
American Lines, D.CN.Y., 60 F.2d 
530. 


Libelant asserting adjusters’ fees 
are excessive has burden of proof — 
Kohler & Chase v. United American 
Lines, supra. 

Seaworthiness or diligence to discov¬ 
er seaworthiness 

(1) Where the shipowners sue the 
cargo owners or their guarantors for 
general average contribution, it has 
been held that they must prove that 
the ship was seaworthy.—The Gly- 
mont, CC.ANY., 66 F 2d 617—Socie- 
ta Anomma Cantiero Olivo v. Feder¬ 
al Ins Co, CCANY, 62 F 2d 769, 
certiorari denied Societa Anomma 
Cantiere Olivo v. Federal Ins Co , 53 
S.Ct. 792, 289 U.S 759, 77 L Ed 1503 
—The Consort, DCN.Y, 49 F 2d 406 
—The Mana, D.C.N.Y, 15 F Stipp 745 
—58 C.J. p 632 note 78 [a] (6). 

(2) It has been held that the owner 
must show due care or diligence to 
make it seaworthy—-May v Ham- 
burg-Amenkamsche Packetfahrt Ak- 
tien-Gesellschaft, N.Y., 54 IS Ct 162, 
290 U.S. 333, 78 L Ed 348—Globe & 
Rutgers Fire Ins Co. v U. S., CCA 
NY, 105 F 2d 160, certiorari denied 
60 S.Ct 175, 308 U.S. 611, 84 L Ed 511 
—The Lewis H Goward, DCN.Y, 34 
F2d 791—The Mana, DCNY., 15 F. 
Supp. 745—Amen can-West African 
Line v. Socony Vacuum Corporation, 
D C.N.Y., 4 F -Supp. 515. 

(3) However, it has also been held 
that defendant has the burden of 
proving unseaworthiness.—Broadnax 
v. Cheraw, eta, R. Co., 27 A. 412, 157 
Pa. 140 

12* U.S —Compania Trasatlantica v. 

Charles Pfizer & Co., D.CN.Y., 96 

F.Supp. 217 
58 CJ p 632 note 79. 
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Pa3 x weight of evidence 
US—The Willbabco, DCNY., 52 F. 
2d 997. 

13. U.S—Kohler & Chase v United 
American Lines, DCN.Y., 60 F2d 
530. 

58 CJ p 632 note 80. 

Fault of vessel 

In libel for general average by 
vessel, shipper must establish that 
vessel was at fault—Spang Chalfant 
& Co v Dimon S S Corporation, C. 
C.AN.Y., 57 F 2d 965—Gregory v. 
Orrall, C C Mass , 8 F. 287. 

14. U.S—Societa Anomma Cantiero 
Olivo v. Federal Ins Co , C C A N. 
Y., 62 F 2d 769, certiorari denied 
Societa Anomma Cantiere Olivo v. 
Federal Ins Co, 53 SCt. 792, 289 
US. 759, 77 L.Ed 1503. 

Command of b&rgee 

In an action against a lighter for 
average contribution, it will be pre¬ 
sumed that the vessel was m com¬ 
mand of the bargee on board—The 
Moran No. 16, C.GAN.Y, 40 F 2d 466. 

15. U.S.—'Societa Anomma Cantiero 
Olivo v. Federal Ins Co , C C A N. 
Y, 62 F2d 769, certiorari denied 
Societa Anomma Cantiere Olivo v. 
Federal Ins. Co., 63 S.Ct 792, 289 
US 759, 77 L.Ed 1503. 

16. U S.—Societa Anomma Cantiero 
Olivo v Federal Ins Co, CC A.N. 
Y., 62 F2d 769, certiorari denied 
Societa Anomma Cantiere Olivo v. 
Federal Ins. Co, 53 S Ct. 792, 289 
U.S. 759, 77 LEd, 1503. 

17. Pa.—Broadnax v Cheraw, etc., 
R Co., 27 A 412, 157 Pa. 140. 

58 C.J. p 632 note 81. 

18. Pa.—Broadnax v. Cheraw, etp., 
R' Co., supra! 

i 58 C.J. p 632 note 83. 
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and a heavy sea, which caused the vessel to labor 
severely,” libelant is entitled to a prima facie pre¬ 
sumption that the ship was seaworthy at the com¬ 
mencement of the voyage. 19 

General rules of evidence governing the admis¬ 
sibility, 20 and the weight and sufficiency, 21 of evi¬ 
dence have been applied in actions of this char¬ 
acter. 

Trial The general rule that all questions of fact 
are to be decided by the jury or the court acting as 
the trier of fact applies in actions relating to gen¬ 
eral average contribution. 22 A decree for general 
average contribution cannot be entered in favor of 


cargo owners not parties to the record, 23 and the 
defect is not cured by the alleged failure of the 
shipowner to obtain security from such cargo own¬ 
ers 24 or to have a general average statement. 25 

Dismissal Where proper grounds therefor exist, 
an action or suit to enforce a general average claim 
may be dismissed. 26 

General rules governing the awarding of 
costs have been applied 27 It has been held that 
one seeking a proper general average adjustment 
should bear the costs of the suit unless the amount 
finally awarded to him is greater than the amount 
theretofore tendered with interest 28 


XII. STATUTORY LIMITATION OF SHIPOWNER’S LIABILITY 


§ 239. In General 

The right of a shipowner to limit his liability depends 
on statute. The purposes of the federal statute provid¬ 
ing for limited liability are to encourage investments m 
shipbuilding and shipping and afford an opportunity for 
the determination of claims against the vessel and its 


owner; and it should be liberally construed and applied 
so as to give effect to such purposes. 

Except in so far as the parties may agree to a 
limitation of liability in their contract or the bill of 
lading, as discussed supra §§ 131-138, the right of 


19. U S —Franklin Sugar Refining 
Co v Funch, Pa., 73 F. 844, 20 C- 
CA. 61 

58 C J. p 633 note 84. 

20. Pa—Broadnax v Cheraw, etc, 
R Co , 27 A 412, 157 Pec. 140. 

58 C J. P 633 note 85. 

Admission of evidence as to insur¬ 
ance was not prejudicial, where sub¬ 
ject was introduced by libelants, and 
underwriter’s representative testified. 
—Kohler & Chase v. United American 
Lines, P.CN.Y, 60 F 2d 530. 

21. U S —Grace v t The Mauna Loa, 
DCNY., 76 F. 829. 

58 C J p 633 notes 86, 87. 

Evidence held sufficient 

(1) In general—The Bellingham, 
DCNJ., 49 F2d 442, reversed an 
part on other grounds, C C.A , 57 F 2d 
1015, and affirmed m part A C. Monk 
& Co. v. U. S, 57 F.2d 1018—The 
Bartle Daly, DC.N.Y, 45 F2d 603, 
reversed on other grounds, C C.A, 58 
F.2d 179—58 CJ. p 633 note 87 [a]. 

(2) To show that vessel was in 
seaworthy condition —U. S. v. Los 
Angeles Soap Co, CCACal, 83 F.2d 
875—Sweeney v. Thompson, CCLa., 
39 F. 121. 

(3) To show due diligence in mak¬ 
ing ship seaworthy.—The Zarembo, 
D C.N.Y., 44 F.Suppl 915, affirmed, C. 
C A., Balfour, Guthrie & Co v. Amer¬ 
ican-West African Line, 136 F2d 320, 
certforan denied Balfour, Guthrie & 
Co. v. The Zarembo, 64 S.Ct 437, 32 
TT.S. 304,, 88 L Ed. 486. 

(4) To show lack,qf due diligence 
In making vessel,,seaworthy.—<?rlobe 
& Rutgers Fire Ins^ Co^ v. t U. S.* O C 
A.N.Y., 105 F.2d, 160* c^Qra*! de¬ 


nied 60 SCt 175, 308 US. 611, 84 L 
Ed. 511—The Glymont, CCANY, 
66 F.2d 617—The Consort, DCNY, 
49 F.2d 406. 

(5) To show that disaster to ves¬ 
sel was due to failure of steering ap¬ 
paratus, not to faulty navigation.— 
Erie &. St Lawrence Corporation v. 
Barnes-Ames Co., D.C N Y., 52 F.2d 
217. 

(6) Tp show that ship departed 
with insufficient fuel.—The Glymont, 
supra. 

Evidence held insufficient 

(1) In general—The Bartle Daly, 
DON'T, 45 F.2d 603, reversed on 
other grounds, CCA., 58 F 2d 179— 
58 C J. p 633 note 87 [b]. 

(2) To show seaworthiness—Ene 
& St Lawrence Corporation v 
Barnes-Ames Co., DCNY., 52 F.2d 
217. 

(3) To show due diligence m mak¬ 
ing ship seaworthy.—May v Ham- 
burg-Amenkamsche Packetfahrt Ak- 
tiengesellschaft, NY., 54 S.Ct 162, 
290 U.S 333, 78 L Ed 348—Erie & St 
Lawrence Corporation v. Barnes- 
Ames Co., D CNT, 52 F2d 217. 

(4) To show unseaworthiness — 
Spang Chalfant & Co v. Dimon S. S. 
Corporation, CC.ANY, 57 F 2d 965. 

(5) ,To show that improper appli¬ 
cation of rules in making adjustment 
did not affect the amount claimed -— 
Compama Trasatlantica v. Charles 
Pfizer &, Co., D C N.Y., 96 F Supp. 217 

(6) To show that loss resulted 
from peril of sea.—The Wallbabco, 
DC.NY, 52 F2d 997 

, ( (7) To shpw that vessel was, at; 
fault.- 777 Spaiig Chalfant- & Cp. y. Di¬ 


mon S S Corporation, CC.ANY., 57 
F 2d 965 

22. US.—Willcox v. Weil, DC.N.Y, 
24 F 2d 587 

58 CJ p 633 note 89 
Expert testimony estimating fuel 
consumption 

With respect to liability in gener¬ 
al average for towing necessitated by 
depletion of fuel, where two experts 
testified that a vessel’s normal fuel 
requirements are based on the aver¬ 
age of her past performances plus A 
certain percentage without considera¬ 
tion of the conditions to be expected 
on the particular voyage and one tes¬ 
tified that his practice was to take in¬ 
to consideration the wind, weather, 
and currents he would expect to nieet 
in the particular voyage, there was 
no error on the part of the court, sit¬ 
ting as a tner of fact, m determining 
that the vessel’s requirements should 
be calculated with respect to condi¬ 
tions to be expected on a particular 
voyage plus the higher percentage of 
surplus used by one of the experts — 
The Glymont, C.CANY., 66 F.2d 617. 

23. US—The Emestma, Puerto 
Rico, 259 F 772, 17Q C.<?.A. 572. 

24. U.S,—The Emestma, supra. 

25. U.S—The Ernestine supra. ■ 

26. Suit held properly dismissed un¬ 
der evidence, ( 

U.S—Globe & Rutgers Fire Ins. Co. 
v. COA.N.Y., 105 F.2d 160, 

certiorari denied 60 S.Ct. 175, 308 
U S. 611, 84 L.Ed. 511. 

27. Awarding costs against govern¬ 
ment held improper.—Globe & Rut¬ 
gers Fire Ins Co. v. U. S., supra. 

28. U.S—The Plow City, D.C.Pa., 23 
i F.Supp. 548. 



§ 239 


SHIPPING 


80 C.J,S. 


the owner of a vessel to limit his liability is de¬ 
pendent on statute. 29 Although the federal statute 
providing for the limited liability of vessel owners, 
46 U.S.C.A. § 181 et seq, adopts or is based on the 
general maritime law, 30 the statute, 31 and not the 
general maritime law, 32 must be interpreted and 
administered in determining questions as to such 
limitation of liability. The statute is a part of the 
maritime code or laws of the United States. 33 

Validity of statutes . The power of congress to 
grant the right of limitation of liability exists under 
the constitutional power of congress to regulate 
commerce; 34 but it rests also on the power de¬ 
rived from the admiralty clause of the federal Con¬ 
stitution, 35 and not, therefore, alone on the power to 
regulate commerce. 36 This has been held to be true 
both as to the original act of 1851 37 and the amend¬ 


ments thereto 38 

Repugnancy as to other provisions or ordinances . 
In case of repugnancy between state constitutional 
or statutory provisions, 39 or municipal ordinances, 40 
and the federal statutes providing for limitation of 
liability, the federal statutes control. The federal 
statute requiring the marking of wrecks, discussed 
in Navigable Waters § 45 c, is not restricted by the 
statute providing for the limitation of liability. 41 

Purposes of statute The purposes of the federal 
statute providing for limited liability, which is based 
on sound public policy, 42 are to encourage invest¬ 
ments in shipbuilding and shipping 43 and to afford 
an opportunity for the determination of claims 
against the vessel and the owner. 44 Stated more 
specifically, its purposes are to encourage shipbuild¬ 
ing 45 and the employment of vessels in navigation, 


29. U.S—Standard Wholesale Phos¬ 
phate & Acid Works v Travelers 
Ins. Co, CC.A.Md„ 107 F2d 373— 
Petition of Wheeler, DCNY., 51 F. 
2d 374—General Seafoods Corp v. 
J S. Packard Dredging Co., PC. 
Mass., 40 F.Supp. 1015 

58 C J. p 633 note 94. 

Exoneration or exemption from lia¬ 
bility to passenger or shipper 
by: 

Contract see supra §§ 131-138, 195, 
197. 

Harter Act see supra §§ 127, 128, 
193, 196. 

General liability of vessel or owner 
for damages caused by negligence 
see supra § 76 b. 

Under English law 
US—The Scotland, N.Y., 105 US 
24, 26 L.Ed 1001 

30. U.S.—Just v. Chambers, Fla., 61 
SCt 687, 312‘U.S 383, 668, 85 LEd 
903—Rautbord v. Ehmann, CAI11, 
190 F.2d 533—Cushing v. Texas & 
P By. Co., P C.La., 99 FSupp. 681 

58 C J p 633 note 96. 

History and operation of original leg¬ 
islation and amendments 
U S —The Main v. Williams, Md , 14 
SCt 486, 152 US 122, 38 LEd 
381 

58 CJ p 633 notes 99, 1, p 634 note 
2 

History of English legislation 
U.S—The Main v Williams, supra. 
58 C J. P 634 note 4 [a] 

31. U.S—The Scotland, N.Y., 105 U 
S. 24, 26 LEd 1001 

32. U.S —The Scotland, supra. 

58 C.J. p 633 note 98 

33. U.S.—Ex parte Garnett, Ga., 11 
SCt 840, 141 US 1, 35 LEd. 631. 

58 CJ. p 634 note 3. 

34. US—Providence, etc, Steam¬ 
ship Co. v. Hill Mfg Co., Mass, 3 


SCt 379, 617, 109 U.S 578, 589, 27 
LEd 1038 

58 C J p 634 note 9. 

35. U S —Hartford Accident etc , 
Co. v. Southern Pac Co, Tex., 47 
SCt. 357, 273 U.S 207, 71 L.Ed 
612. 

58 CJ p 634 note 10. 

36. US—Ex parte Garnett, Ga, 11 
SCt 840, 141 U.S. 1, 35 LEd 631. 

58 C.J. p 634 note 11. 

37. U.S —The Garden City, D.C N Y, 
26 F 766 

38. US—The No. 6, N Y , 241 F 69, 
154 CCA. 69, certiorari denied 37 
SCt 745, 244 U.S. 659, 61 LEd. 
1375. 

39. U.S —The Central States, P.C 
N.Y, 9 F.Supp 934. 

58 C J. p 634 note 15. 

Prohibition against limitation in 
death action 

A state constitutional provision 
prohibiting limitation of amount of 
recovery for injuries resulting in 
death cannot be set up against the 
federal acts limiting liability of the 
owner of a ship, including one used 
in inland navigation, to the value of 
his interest therein, for any injury 
by collision or any act done without 
his privity or knowledge —Loughin 
v McCaulley, -40 A. 1020, 186 Pa. 
517, 65 Am SR 872, 48 L R.A 33. 

40. US —In re Highland Nav. Corp., 
DC.NY, 24 F 2d 582, affirmed, 
CCA, 29 F 2d 37 

Va.—Hagan v Richmond, 52 S E 385, 
104 Va 723, 3 LRA.N.S, 1120 

41. U S.—The Snug Harbor, D.C. 
NY, 53 F 2d 407. 

42. U.S —In re Jacobson, D.C.Tex, 
52 F.2d 179. 

43. U.S—Coryell v. Phipps, Fla, 63 
SCt. 291, 317 US 406, 87 LEd 
363—Just v. Chambers, Fla., 61 
SCt. 687, 312 US 383, 668, 85 L.Ed 

1190 


903—Rautbord v Ehmann, C.A.I11, 
190 F.2d 533—Great Lakes Dredge 
& Dock Co v. Lynch, C A Ohio, 173 
F.2d 281—In re Jacobson, DC Tex, 
52 F 2d 179—Cushing v. Texas & P 
Ry. Co, D.C.La, 99 FSupp. 681, 
reversed on other grounds, C A, 
Cushing v Maryland Casualty Co, 
198 F 2d 536—Petition of Tracy, 
DC N.Y, 92 F.Supp 706, affirmed, 
C.A, 194 F.2d 362—The S. & H No. 
7, D C N.I., 24 F.Supp. 1009 
58 C J p 634 note 17. 

44. US —Coryell v. Phipps, Fla, 63 

SCt 291, 317 U.S 406, 87 L.Ed. 
363. „ 

Complete disposition 

(1) The statutory provision for 
limitation of liability in admiralty 
looks to a complete disposition of 
what may be a many cornered con¬ 
troversy.—Just v. Chambers, Fla, 
61 SCt 687, 312 US 383, 668, 85 
LEd 903—Rautbord v Ehmann, CA. 
Ill, 190 F.2d 533—Petition of Tracy, 
DCNY, 86 FSupp. 306—The Panu- 
co, DCNY, 47 F.Supp 249. 

(2) One of the objects of limita¬ 
tion of liability statutes is to bring 
into concourse a multiplicity of 
claims arising from same event and 
to avoid successive trials in which 
issue of negligence is the same — 
The Four Sisters, D.C.Mass, 75 F. 
Supp 399. 

45. U S.—American Car & Foundry 
Co. v Brassert, Ill, 53 SCt 618, 
289 US. 261, 77 LEd 1162—Schei- 
bel v. Agwilines, Inc., C C A.N.Y., 
156 F 2d 636—In re Jacobson, DC. 
Tex, 52 F 2d 179—Kulack v. The 
Pearl Jack, DC Mich, 79 FSupp. 
802, affirmed, CA, 178 F.2d 154— 
The Trim Too, DC Mass, 39 F. 
Supp. 271—The Mattie, D.C N.Y., 
38 F.Supp. 745, affirmed, C.CA., 
Jacobus Grauwiller Co v. Reichert, 
136 F.2d 904—r-The Mist-Chief, D.C. 
R.I, 57 F.2d«75. 

58 C.J. p 634 note 17. 
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commerce, and trade, 46 and, in this connection, to 
induce the investment of funds 47 by exempting* the 
investor from loss in excess of the fund which he 
is willing to risk m the enterprise 48 as represented, 
in general, by the vessel concerned, 49 and thus 
to place the United States on a like footing with 
other countries in respect of the merchant marine. 50 
The purpose of the statute, moreover, is to pro¬ 
vide a shipowner with a method not only of limiting 
his liability, but also of protecting himself against 
loss by providing himself with insurance. 51 How¬ 
ever, the purpose of the statute was not concerned 
with the construction of vessels as a mere enter¬ 
prise of manufacture, which itself is not a mari¬ 
time activity; 52 nor is it the object of the statute 


and the proceeding pursuant to it to preclude in¬ 
jured persons from pursuing any remedy open to 
them against others. 58 

Construction and application of statute in general . 
The statute should be and has been broadly and 
liberally construed and applied so as to achieve 
its purpose; 54 and in this connection it should, 
m general, be fairly and liberally construed and 
applied in favor of the vessel owner. 56 However, 
this liberality of construction cannot be extended 
so that express conditions laid down by the statute 
are waived or ignored, 56 and it should not be so 
construed as to extend the statute beyond its pur¬ 
poses. 57 Moreover, this rule of liberal construc- 


46. US —The Mist-Chief, supra— 
Kulack v The Pearl Jack, D C. 
Mich, 79 FSupp 802, affirmed, 
CA, 178 F2d 154—The Trillora II, 
DC SC, 76 FSupp. 50—'The Mat- 
tie, DC NT, 38 FSupp 745, af¬ 
firmed, CCA, Jacobus Grauwiller 
Co v. Reichert, 136 F.2d 904—The 
Maine, DCMd, 28 FSupp 578, af¬ 
firmed, CCA, Standard Wholesale 
Phosphate & Acid Works v Travel¬ 
ers Ins Co, 107 F.2d 373. 

58 C J p 634 note 18. 

Other statements 

(1) To protect and encourage mari¬ 
time commerce —Standard Whole¬ 
sale Phosphate & Acid Works v 
Travelers Ins, Co, C.C.AMd, 107 
F 2d 373 

(2) To promote the increase of 
number of ships and prevent discour¬ 
agements to merchants and others 
from being interested m and con¬ 
cerned therein —The Trim Too, D C 
Mass , 39 F Supp. 271 

47. U S —American Car & Foundry 
Co v Brassert, Ill, 53 S Ct. 618, 
289 US 261, 77 L Ed 1162—In re 
Jacobson, DC Tex, 52 'F 2d 179— 
The Trim Too, D C Mass, 39 F 
Supp 271 

58 C J. p 634 note 19. 

48. U.S —Cushing v Maryland Cas¬ 
ualty Co, CALa, 198 F.2d 536— 
Petition of Moran Transp Corp, 
CANY, 185 F 2d 386, certiorari 
denied Moran Transp Corp. v Mel- 
lmo's Adm'x, 71 S Ct 573, 340 U.S 
953, 95 L Ed 687—In re Jacobson, 
D.CTex, 52 F2d 179—The Trim 
Too, D C Mass , 39 F Supp. 271 

58 C.J. p 634 note 20 

49. U.S.— 1 The Fred E. Hasler, C C.A. 
N.Y., 65 F 2d 589—Petition of Tra¬ 
cy, D C N T , 92 F Supp. 706, af¬ 
firmed, CA, 194 F 2d 362—The 
Mattie, DC NT, 38 FSupp 745, 
affirmed, C C A., Jacobus Grauwil- 
ler Co. v Reichert, 136 F.2d 904. 

58 C J. p 635 note 21. 

50. U.S.— 1 The Mist-Chief, D.C.R I, 
*57 F 2d 875—The Tnm Too, D.C 
Mass., 39 F.Supp. 271—Dollins v. 


Pan-American Grace Airways, D C. 
NT., 27 FSupp 487. 

58 C J. p 635 note 22. 

51. U S.—Cushing v. Texas & P. 
Ry Co, DC La, 99 F.Supp 681, 
reversed on other grounds C A, 
Cushing v. Maryland Casualty Co, 
198 F.2d 536. 

Insurance as not required to be sur¬ 
rendered for benefit of claimants 
see infra § 242 b 

“Not only is capital encouraged to 
come into the merchant marine but a 
method is provided by which that 
capital may be replenished after 
losses resulting from the perils of 
the sea “—Cushing v. Texas & P Ry. 
Co, DC La, 99 FSupp 681, 684, 

reversed on other grounds, C A, 
Cushing v. Maryland Casualty Co, 
198 F.2d 536. 

52. U S —American Car <fe Foundry 
Co v. Brassert, Ill, 53 S.Ct. 618, 
289 US 261, 77 L Ed 1162. 

53. U S.—Cushing v. Maryland Cas¬ 
ualty Co., CA.La, 198 F.2d 536 

54. US—Coryell v Phipps, Fla, 63 

SCt. 291, 317 US 406, 87 L Ed. 
363—Just v Chambers, Fla, 61 
S Ct 687, 312 U S 383, 668, 85 L Ed. 
903—Larsen v. Northland Transp. 
Co, Wash, 54 S Ct. 584, 292 U S. 20, 
78 L Ed 1096—Rautbord ▼ Eh- 
mann, C A.Ill, 190 F 2d 533—Great 
Lakes Dredge & Dock Co. v Lynch, 
C A Ohio, 173 F 2d 281—The Sev¬ 
erance, CCANC, 152 F 2d 916, 
certiorari denied Stone v. Diamond 
S. S Transp Corp, 66 SCt 1344, 
328 US 853, 90 L Ed. 1626—The 
E Madison Hall, C.C A Md , 140 
F.2d 589, certiorari denied 64 SCt 
1159, 322 US 748, 88 L Ed 1579- 
Standard Wholesale Phosphate & 
Acid Works v Travelers Ins Co, 
CCA.Md, 107 F.2d 373—Petition 
of Tracy, D.C.N.Y., 92 F.Supp. 706, 
affirmed, CA, 194 F 2d 362—Peti¬ 
tion of Tracy, D.C.N.T., 86 F.Supp. 
306—Moran Towmg & Transp. Co 
v U. S, D.C NT., 80 FSupp. 623— 
Kulack v The Pearl Jack, D.C 
Mich, 79 F.Supp 802, affirmed, 


CA, 178 F 2d 154—The Panuco, 
D C N Y, 47 F Supp 249—Cantey 
v McLain Line, D.C NT, 40 F. 
Supp 887—The Iowa, D C.Or, 34 
F Supp. 843. 

58 C J p 635 note 23 i 

Construction of English statutes see 
58 C.J. p 635 notes 35-37. 

55. US —Scheibel v Agwilmes, Inc, 
C C A NT, 156 F 2d 636—The Chie- 
kie, C C.A.Pa, 141 F.2d 80—Cali¬ 
fornia Yacht Club of Los Angeles 
v. Johnson, C C A Cal, 65 F 2d 245 
—Corpus Juris cited in The Prin¬ 
cess Sophia, CCA Wash, 61 F 2d 
339, 354, certiorari denied Brace v. 
Canadian Pac. R Co., 53 S Ct 396, 
288 US. 604, 77 L Ed 980—The 
Mist-Chief, DC.RI, 57 F 2d 875— 
Petition of Wheeler, DCN.T, 51 
F.2d 374—Petition of Tracy, DC. 
NY, 92 FSupp 706, affirmed, C.A., 
194 F 2d 362. 

58 C J. p 635 note 25 

56. U S —Standard Wholesale Phos¬ 
phate & Acid Works v. Travelers 
Ins Co, C.C A Md., 107 F.2d 373. 
“Limiting as it does the common- 

law doctrine of responsibility for the 
acts of servants and agents, this 
statute makes a very valuable con¬ 
cession, neither to be frittered away 
by undue restrictions upon it nor to 
be incontinently allowed except upon 
full compliance with the conditions 
of the grant ”—In re Jacobson, D C. 
Tex, 52 F 2d 179, 180. 

57. U.S—Kulack v. The Pearl Jack, 
D C Mich , 79 F.Supp. 802, affirmed, 
C A, 178 F,2d 154. 

Liability of owner for negligence 
Statute providing for limitation of 
vessel owner's liability was enacted 
for purpose of encouraging ship¬ 
building and employment of ships in 
commerce, and therefore should not 
be so construed as to permit owner 
of small speedboat, carrying passen¬ 
gers for hire on inland waters, to es¬ 
cape liability for his negligence or 
negligence of his copartner and 
agent—Kulack v. The Pearl Jack, 
supra. 
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tion and application is subject to certain limitations 
in respect of the extent of the owner’s liability un¬ 
der the statute, as discussed infra § 242 b, d, and, 
according to one view, only requires that the limita¬ 
tion shall not be denied on purely technical or for 
insufficient reasons*, 58 and liberality of enforce¬ 
ment should not be carried to an extent which will 
deprive cargo owners and passengers of that de¬ 
gree of care on the part of those owning and oper¬ 
ating vessels which their safety demands and to 
which they are entitled. 59 The statute must be 
given a sensible construction; 60 and a literal appli¬ 
cation, which would lead to an absurd consequence, 
should be avoided whenever a reasonable applica¬ 
tion can be given, consistent with the legislative 
purpose. 61 The fact that the value of the vessel 
is small and that limiting the liability to such amount 
may be unfortunate in its effect does not prevent 
the application of the statute in a proper case. 62 

Construing statutes together. The various stat¬ 
utes relating to the limitation of the liability of ship¬ 
owners are in pan materia 63 So also, the origi¬ 
nal federal Limitation of Liability Act and the 
amendments thereto are m pari materia 64 and must 
be construed together. 65 

Prospective operation only. Statutes making sub¬ 
stantial changes in the right accorded by prior stat¬ 
utes with respect to the limitation of liability of a 
shipowner should be accorded only prospective op¬ 
eration with respect to such changes, 66 at least 
where a legislative intent for retroactivity does not 
appear, 67 and should not be applied to rights or 
causes of action existing at the time of their enact¬ 


ment. 68 

Existence of liability as essential . The federal 
statute does not impose liability, but merely limits 
a liability assumed already to exist on other 
grounds. 69 In fact, the whole doctrine of limita¬ 
tions of liability presupposes that a liability ex¬ 
ists which is to be limited, so that if no liability ex¬ 
ists there is nothing to limit 70 

Effect of insurance . The right to limit liability is 
not affected by the fact that the vessel has been in¬ 
sured and the insurance has been paid or become 
payable. 71 

Proceedings in rem or in personam. The stat¬ 
utory provision for limitation of liability applies 
to proceedings in rem against the ship, 72 as well 
as to proceedings in personam against the owner, 73 
and the 'limitation extends to the owner’s property 
as well as to his person; 74 and the right of the 
owner of a vessel to limit his liability cannot be 
frustrated by the mere failure of the injured person 
to file a libel in rem or to allege liability on the 
part of the vessel. 75 

§ 240. Vessels Included; Place of Navigation 

The right to limitation of liability under the federal 
statutes applies, except as to certain provisions thereof, 
to all vessels, regardless of size, purpose, or place of 
navigation; and it may apply to foreign vessels, in favor 
of foreign owners, even though the injury and resultant 
liability occur on the high seas or in foreign waters. 

Under the federal statute relating to limited lia¬ 
bility, 46 U S C.A § 188, the privileges granted 
apply to all vessels. 76 Thus the right to limita- 


58- US.—Phillips v. Clyde SS. Co., 
CCA.Md, 17 F 2d 250. 

59. U S.—The Santa Rosa, D C.CaL, 
249 F 160. 

60. US.—Paladini v FLink, C.CA 
Cal, 26 F 2d 21, affirmed 49 S Ct 
255, 279 US. 59, 73 LEd. 713. 

61. U S.—Paladini v. Flint, supra. 

62. US —Petition of Liebler, D.C 
NT., 19 FSupp 829. 

63. U.S—The Philip J. Kenny, DC 
NJ, 57 F.2d 337. 

Statute as to liability for debts 
The statute limiting- the owner’s 
liability to the amount of his inter¬ 
est in the vessel and freight pending 
and the statute limiting the owner’s 
liability for debts to the proportion 
of the debts that his share of the 
vessel bears to the whole are in 
pdri materia.—The Philip J. Kenny, 
supra. 

64. U S.—Richardson v. Harmon, 
. Ohio, 32 SCt. 27, 222 U.S. 96, 56 

D Ed. 110 

58 C.J. p 635 note 33. 


65. U.S—Richardson. ▼. Harmon, 
supra 

58 C J. p 635 note 34. 

66. U S —The Fred Smartley, Jr, 
CCA.Va., 108 F 2d 603, certiorari 
denied 43 C Loveland, Inc v. Penn¬ 
sylvania Sugar Co, 60 S Ct. 724, 
309 US. 683, 84 L Ed. 1027 

67. U.S.—The Pocahontas, D.C.N.J, 
20 F.Supp. 1004 

68. U.S—The Fred Smartley, Jr, 
CCAVa., 108 F.2d 603, certiorari 
denied S. C Loveland, Inc. v. Penn¬ 
sylvania Sugar €o, 60 S.Ct. 724, 
309 US. 683, 84 L.Ed 1027—The 
Pocahontas, D.CN.J., 20 F.Supp 
1004. 

69. U.S —Oceanic Steam Nav. Co v 
Mellor, 34 SCt. 754, 233 US. 718, 
58 L.Ed 1171, L.RA1916B 637. 

58 C J. p 635 note 31 

70. US—The 84-H, C.C.A^T.T., 296 
F. 427, certiorari denied Randolph 
v. Bouker Contr. Co, 44 S.Ct. 454, 
264 US. 596, 68 L Ed 867. 

Determination of issues where exist- 
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ence of liability as well as right 
to limit involved see infra § 256 
71- U.S—The Pere Marquette 3 8, 
DCWis, 203 F 127—Wattson v 
Marks, D C Pa, 29 tF Cas No 17,296. 
Insurance as not interest in vessel 
see infra § 242 b. 

72. U.S.—Just v Chambers, Fla, 61 
S Ct, 687, 312 U S. 383, 668, 85 L Ed. 
903—Rautbord v. Ehmann, CA.I11., 
190 F.2d 533. 

73. U S.—Just v. Chambers, Fla, 
61 SCt. 687, 312 US. 383, 668, 85 
L.Ed. 903—Rautbord v. Ehmann, 
C.A Ill., 190 F 2d 533. 

74. US.—Just v. Chambers, Fla., 61 
SCt. 687, 312 U.S. 383, 668, 85 L. 
Ed 903—Rautbord v. Ehmann, CA 
Ill., 190 F.2d 533. 

75. U.S—The Severance, CC.ANT., 
152 F.2d 916, certioran denied 
Stone v. Diamond S. S Transp. 
Corp, 66 S.Ct. 1344, 328, U.S, 853; 
9Q L.Ed 1626. 

76. U.S.—Petition of Liebler, D.C. 
N.Y., 19 FjSupp. 8-29. 
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tion of liability is not based on the question of the 
size of the craft; 77 nor is it material to what pur¬ 
poses the vessels are put; 78 and the statute in¬ 
cludes pleasure craft. 79 Indeed, a “wreck” has 
been held to be a “vessel” within the statute pro¬ 
viding for limitation of liability. 80 On the other 
hand, the applicability of the statute to certain wa¬ 
ter craft or structures has been denied. 81 

Vessels within increased liability provisions . The 
statute as amended m 1935, 46 U.S C.A. § 183, subd. 
(b)-(f), providing for increased liability under cer¬ 
tain circumstances, is applicable only to “seagoing 
vessels” as that term is expressly limited by the 
statute and construed by the courts. 82 


Place of navigation of vessel The statute pro¬ 
viding for limited liability applies to all seagoing 
vessels, and also to all vessels used on lakes or riv¬ 
ers or in inland navigation, including canal boats, 
barges, and lighters; 83 and the vessel need not 
be one engaged in maritime commerce. 84 

Vessel not on voyage. The fact that the ves¬ 
sel was not actually engaged in a voyage at the 
time the liability was incurred does not prevent the 
application of the statute; 85 and the statute ap¬ 
plies to a vessel at a dock m her home port 8 $ or 
while laid up for the winter. 87 

Foreign vessels. The federal statute providing 
for limited liability applies to foreign vessels, 88 in 


Prior provisions 

(1) While the act in its original 

form by express provision did not 
apply to any canal boat, barge, or 
lighter, or to any vessel of any de¬ 
scription whatsoever used in rivers 
or inland navigation, the broad view 
has been expressed that by the 
amendment of 1886, by which the 
operation of the act was greatly ex¬ 
tended to include all seagoing ves¬ 
sels and also all vessels used on 
lakes or rivers or in inland naviga¬ 
tion, including canal boats, barges, 
and lighters, congress intended to 
grant the privilege of limiting lia¬ 
bility m respect of all water craft 
—The Muriel, D C Wash, 25 F 2d 

505—58 CJ p 635 note 45 

(2) The validity of such amend¬ 
ment has been upheld —Ex parte 
Garnett, Ga, 11 S Ct 840, 141 U S. 1, 
35 I, Ed. 631. 

(3) The amendment had no retro¬ 
active operation—Chappell v. Brad¬ 
shaw, CCMd, 35 F 923—58 CJ. p 
635 note 41 [a]. 

(4) The original act was not re¬ 
pealed by the amendment of 1884 — 
Chappell v. Bradshaw, supra. 

(5) Even prior to the amendment 
of 1886, the act was applied to a 
tugboat towing a vessel engaged m 
interstate commerce—In re Vessel 
Owners’ Towing Co., D C Ill., 26 F 
169. 

4 ‘Vessel” defined by statute 

Under the statutory statement of 
rules of construction defining the 
word “vessel” as including an artifi¬ 
cial contrivance used, or “capable” of 
being used, as a means of transpor¬ 
tation on water, 1 U.S C A. § 3, “capa¬ 
ble” is to be read as “practically 
capable.”—Petition of Kansas City 
Bridge Co, DC Mo, 19 F Supp 419. 

Particular contrivances held “ves¬ 
sels” 

(1) Barge —The Martha R. Grimes, 
DCNI, 49 F Supp. 591 

, (2) Flpatifig crane*-r-Th 3 O’Boyle 
No. 1, D.JXN T., 64 F.Supp. 378. 


(3) Wooden motor yacht—The 

Trim Too, D C Mass , 39 F.Supp 271 

(4) A boat which was a floating 
movable boarding and rooming house, 
maintained and operated by bridge 
company for its employees, and was 
intended to be and was moved from 
place to place on river—-Petition of 
Kansas City Bridge Co., D C Mo., 19 
F Supp 419. 

(5) Other contrivances see 58 CJ 
p 635 note 45 [a] 

77. U.S —Petition of Liebler, D C 
NY, 19 F Supp. 829. 

Particular craft held within statute 

(1) Motorboat.—Fiege v Hurley, 
C.C.A.Ky, 89 F2d 575—Petition of 
Liebler, D.CNY., 19 F Supp 829 

(2) Eighteen-foot ferryboat pro¬ 
pelled by oars—Grays Landing Fer¬ 
ry Co. v. Stone, C.C.APa, 46 F.2d 
394 

78. U S —Petition of Liebler, D C 
NY, 19 F Supp 829 

79. U S —Petition of Liebler, supra. 
58 C J p 636 note 48. 

Prior to amendment of 1886 , the 
Limited Liability Act did not permit 
limitation of liability m respect of 
pleasure craft—The Mamie, D.C 
Mich,, 5 F 813, affirmed, C.C, 8 F 
367—58 C.J. p 636 note 47. 

80. U S —The Snug Harbor, D.C 
NY, 46 F 2d 143—The Central 
States, D C N.Y., 9 F.Supp. 934. 

58 C.J p 635 note 43 

81. U.S.—Evansville, etc, Packet 
Co v Chero Cola Bottling Co, 
Ind, 46 SCt. 379, 271 US 19, 70 
LEd 805. 

58 C J. p 636 note 46. 

82. U.S.—Petition of Panama Trans¬ 
port Co, DC.NY, 73 F.Supp 716. 
The term “tank vessel,” as used 

in statute excluding that type of 
vessel from the term “seagoing ves¬ 
sel” m provision for increase in lia¬ 
bility of owner of a seagoing vesse^ 
when value of owner’s interest in 
vessel and cargo does not equal six¬ 
ty dollars a tpn, refers to tank ,ves-{ 


sels of the river or harbor type.— 
Petition of Panama Transport Co, 
supra. 

83. U.S —Monongahela River Cons. 
Coal, etc, Co v. Hurst, Tenn, 200 
F 711, 119 CCA 127. 

58 C J. p 637 note 57 

Prior provisions of act 

US—The Sears, DCN.Y., 8 F. 365. 

58 C J. p 636 notes 53-56. 

Waters referred to in such statute 
comprise all the waters to which the 
admiralty jurisdiction extends —In 
re Eastern Dredging Co , D C.Mass , 
138 F. 942—58 CJ.p 637 note 58. 
Statute held valid 

U S —Ex parte Garnett, Ga, 11 S Ct. 

840, 141 US 1, 35 LEd. 631. 

58 CJ. p 637 notes 59, 60 

84. US —Kulack v. The Pearl Jack, 
D.C Mich, 79 F Supp 802, affinped, 
CA, 178 F 2d 154—The Trim Too, 
DC Mass, 39 F Supp 271—Petition 
of Liebler, D.C.N.Y, 19 F.Supp. 
829 

Vessel engaged in coastwise ship¬ 
ping was withm operation of statute. 
—The Wichita Falls, DC.Tex., 15 
F Supp C12 

85. US —Lehigh Valley R. Co. v. 
Jones, CCANJ., 50 F.2d 828, 

58 C J. p 637 note 61. 

86. U S.—In re Michigan SS. Co., 
D C.Cal., 133 F. 577, reversed on 
other grounds 144 F 788, 75 C.CA 
518, certiorari denied 27 S.Ct. 782, 
203 US. 593, 51 LEd, 332. 

87. US —In re Great Lakes Transit 
Corporation, D C Ohio, 53 F.2d 1022, 
affirmed, C.C A, 63 F.2d 849—The 
Trim Too, D C.Mass., 39 F.Supp. 
271. 

88i U r S.—The Princess Sophia, C.C. 
A.Wasli, 61 F2d 339, certiorari 
denied Brace v. Canadian Pac R. 
Co, 53'S.Ct 396, 288 U.S. 604, 77 
L.Ed 980. 

58 C J p 637 note 64. 

Jurisdiction of proceeding to limit 
liability of foreign vessel gee in¬ 
fra 9 250. 
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favor of foreign owners, 89 where the enforcement, 
and limitation, of liability, are sought in the courts 
of this country, even where the liability or claims 
arise from a collision occurring on the high seas, 90 
or in the territorial waters of a country to which 
neither of the colliding vessels belongs, 91 or where 
only one vessel is involved in a disaster on the 
high seas. 92 In such case the statutes of the Unit¬ 
ed States, and not the law of the country of the 
vessel, m respect of which liability is sought, is 
applied, 93 even though there is no showing as to 
what, if any, is the law of such country, 94 and 
even though it appears that the law of such coun¬ 
try provides for limitation on terms and conditions 
different from those prescribed by the laws of the 
United States. 95 It has been held or recognized that 
the rule permitting the application of the laws of 
the United States applies as well when it operates 
in favor of, as when it operates against, the foreign 
vessel or its owner. 96 

§ 241* Persons Entitled to Benefit of Limita¬ 
tion 

The rights and benefits of the federal statute provid¬ 
ing for limited liability mure only to owners; but the 
term "owners ’ 7 includes a charterer who mans, victuals, 
and navigates a vessel at his own expense or procure¬ 
ment. 

While the term “owner” as used in the federal 
statute, 46 U S.C.A. § 183, limiting the liability of 
the owner of a vessel to the amount or value of 


the interest of such owner in such vessel and her 
freight then pending, is taken in a broad and popu¬ 
lar sense, in order not to defeat the manifest in¬ 
tent of the statute, 97 the rule is, except with respect 
to charterers, that the rights and benefits of the 
statute mure only to owners, 98 and to such owners 
only as fall within the description of the statute. 99 
Accordingly, m order to avail himself of the right 
granted by the statute, the shipowner must bring 
himself within the terms fixed by the statute 1 

Vendor retaining title as security . A vendor re¬ 
taining title to a vessel solely for the purpose of 
securing his purchase price is not, prior to default, 
liable as owner for the acts of the vendee or of 
the master and crew, within the scope of the stat¬ 
ute, 2 and a manufacturer so retaining legal title 
is not entitled to the limitation of liability for inju¬ 
ries and damages resulting from neglect m the 
manufacture of the vessel. 3 

Part owners. Under the federal statute, 46 U S 
C.A. § 189, providing that the individual liability of 
a shipowner shall be limited to the proportion of 
any or all debts and liabilities that his individual 
share of the vessel bears to the whole, and that 
the aggregate liabilities of all the owners of a ves¬ 
sel on account thereof shall not exceed the value 
of such vessel and freight pending, the right of less 
than all owners to claim limitation has been recog¬ 
nized or upheld, 4 and the fact that one of several 
owners is not entitled to claim the benefit of the 


Application of English, and Canadian 
statutes to foreign vessels 

U.S—The Scotland, N.Y., 105 US 
24, 26 L.Ed 1001. 

58 C.J. P 637 note 73 # p 638 notes 
74-77. 

89- U S —The Princess Sophia, O C 
A.Wash, 61 F.2d 339, certiorari de¬ 
nied Brace v. Canadian Pac R. Co., 
53 S Ct 396, 288 U.S. 604, 77 L.Ed 
980 —The Mandu, D.CN.I, 20 F. 
Supp. 820, 

58 CJ p 637 note 65. 

90- US—Deslions v. La Compagnie 
Generale Transatiantique, NY., 28 
S Ct 664, 210 U S 95, 52 LJ3d 973 

58 CJ. p 637 note 66. 

91. U S —Royal Mail Steam Packet 
Co v. Companhia de Navegacao 
Lloyd Brasileiro, D C.N.Y., 27 F 2d 
1002 

92. U S.—Oceanic Steam Nav. Co v 
Mellor, 34 S.Ct 754, 233 US. 718, 
58 L.Ed. 1171, L.R A.1916B 637. 

58 C J p 637 note 68. 

93. U S.—Oceanic Steam Nav. Co. v 
Mellor, supra 

58 C J. p 637 note 69 

94. US —Oceanic Steam Nav. Co. v 
Mellor, supra. 

58 C J p 637 note 70. 


95. U S.—Oceanic Steam Nav Co v. , 
Mellor, supra 

96. US—The Scotland, NY., 105 

US. 24, 26 LEd. 1001. j 

58 C.J p 637 note 72, 

97. U.S.—Flink v. Paladini, Cal., 49 
SCt. 255, 279 U.S 59, 73 LEd 613. 

Foreign owner see supra $ 240 
Waiver of benefit see infra § 249. 
Administratrix of estate of owner 
Where administratrix of estate of 
owner of fishing vessel who had died 
before vessel was involved in colli¬ 
sion was not in privity with naviga¬ 
tion of vessel at time of collision, 
administratrix was entitled to decree 
limiting her liability as administra¬ 
trix to value of the remnants, strip¬ 
pings and wreckage of the vessel and 
her pending freight immediately fol¬ 
lowing sinking of the vessel —Rain¬ 
bow Fisheries v. Jacobsen, D C Mass , 
82 FSupp. 584. 

98. U.S.—Shamrock Towing Co v 
Fichter Steel Corp, C.C.AN.Y., 165 
F 2d 69—The Irving F. Ross, D C 
Mass, 8 F.2d 313—Petition of Mar¬ 
tin, D.CPa, 102 FSupp. 43. 

Statute held inapplicable to towing 

contractor, from whom barge owner 
sought to recover damages caused by 
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negligent operation of another’s tug 

by owner thereof.—State ex rel 

Mitchell v U. S. Fidelity & Guaranty 

Co, 24 P.2d 1037, 144 Or. 535. 

99. U S —The Maria and Elizabeth, 
D.C.N J., 11 F. 520 

1. U.S.—Standard Wholesale Phos¬ 
phate & Acid Works v. Travelers 
Ins Co, CCAMd., 107 F.2d 373— 
Petition of Goulandns, D C.N.Y, 
50 F.Supp 452, affirmed, C.C.A., 140 
F 2d 780, certiorari denied Goulan- 
dns v American Tobacco Co, 64 
SCt 1268, 322 U.S 755, 88 LEd 
1584—General Seafoods Corp. v. J 
S. Packard Dredging Co f D.C 
Mass t 40 F Supp. 1015. 

2- U S.—American Car & Foundry 
Co v. Brassert, Ill, 53 S.Ct 618, 
289 US. 261, 77 LEd 1162. 

3. U.S.—American Car & Foundry 
Co v. Brassert, supra 

Purpose of statute as not concerned 
with manufacture of vessel see su¬ 
pra § 239. 

4. U.S —The Paraiso, D.C. Wash, 
226 F. 966 

58 C J p 638 note 90 

Rights and liabilities of part owners 
generally see supra J 16. 
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statute does not of itself prevent another owner 
from claiming the benefit. 5 

Corporations and corporate stockholders. In a 
proper case a corporation is entitled to the benefit 
of the federal statute providing for the limitation of 
liability of vessel owners. 6 Moreover, in applying 
the rule that the statute should -be liberally con¬ 
strued, and that the word “owner” must be taken 
in a popular sense in order not to defeat the leg¬ 
islative purpose, it has been held that stockholders 
of a corporation to which the vessel m question 
belonged may be regarded as owners within the 
meaning, and therefore entitled to claim the ben¬ 
efit, of the statute. 7 

The United States } as the owner of a vessel, has 
been held to be entitled to limit its liability for dam¬ 
ages for delay and failure to transport cargo to the 
value of the vessel. 8 

Insurer. An underwriter to whom a stranded 
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vessel has been abandoned as a total loss is an 
“owner” within the meaning of the act. 9 

Effect of charter or lack thereof. Under an ex¬ 
press provision of the federal statute, 46 U.S.CA. 
§ 186, that the charterer of any vessel in case he 
shall man, victual, and navigate such vessel at his 
own expense, or by his own procurement, shall 'be 
deemed the owner of such vessel within the act, 
a charterer who comes within the scope of the 
provision is entitled to limit his liability, 10 but one 
who does not man, victual, and navigate the vessel 
involved, at his own expense or procurement, may 
not claim the benefit of the act 11 On the other 
hand, the fact that one not the owner of a vessel 
mans, victuals, and navigates her does not entitle 
him to limitation of liability unless he is a char¬ 
terer; 12 nor is a mere bailee entitled to limitation 
of liability. 13 In any event, the right of the own¬ 
ers to proceed under the act exists even though they 
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5. US —De Esmoris v Whitney, 
etc , Shipping Co., D C.Ala., 39 F 2d 
191. 

58 C.J. p 638 note 91. 

6. Cal.—A. Paladmi, Inc, v. Su¬ 
perior Court m and for City and 
County of San Francisco, 21 P.2d 
941, 218 Cal. 114. 

58 C.J. p 638 note 93. 

7. Cal—A. Paladmi, Inc, v. Su¬ 
perior Court in and for City and 
County of San Francisco, supra. 

58 C J. p 638 note 96. 

8. US—Hudson Trading Co. v. U 
S, C.CAN.J, 28 F 2d 744. 

9. U.S —Craig v. Continental Ins 
Co, Mich, 12 'SCt 97, 141 US 638, 
35 L.Ed. 886. 

10. U.S—The Severance, CCANC, 
152 F.2d 916, certiorari denied 
Stone v. Diamond S S. Transp 
Corp, 66 SCt. 1344, 328 U.S 853, 
90 L.Ed 1626. 

58 C J p 638 notes 1, 2. 

Amount of value surrendered 

A charterer wishing to be treated 
as an owner pro hac vice in order to 
limit his liability must stand m the 
shoes of the owner in respect of the 
amount of value surrendered—Peti¬ 
tion of McAllister Bros, D.C N.Y., 96 
F.Supp. 575. 

Charterer of barge 

The provision applies to barges; 
and the original charterer of a barge 
alone who employed a barge captain 
whose wages he continued to pay and 
subchartered the barge accompanied 
by barge captain to railroad com¬ 
pany was an “owner** of barge with¬ 
in provision, since such barge was 
manned and navigated by captain 
procured by charterer who was enti¬ 


tled to limitation of liability where 
he was without knowledge or privity 
as to negligent acts of barge cap¬ 
tain causing injuries —The Martha 
R Grimes, D C.N.Y., 49 F.Supp 591 

United States held chartered owner 

Where United States took boat into 
Coast Guard for duration of war pur¬ 
suant to written offer and acceptance 
referred to as a license, which pro¬ 
vided that boat might be relinquished 
at any time and boat was used and 
manned, government became owner 
pro hac vice and was entitled to 
maintain admiralty proceedings to 
limit liability arising out of ex¬ 
plosion and fire to the same extent 
as one specifically designated a char¬ 
ter owner.—Austerberry v.U. S,CA. 
Mich, 169 F.2d 583. 

Director general of railroads has 
been treated as a charterer of a ves¬ 
sel taken over for operation in con¬ 
nection with a railroad system, and, 
as such, entitled to claim the benefit 
of the Limited Liability Act in a 
proper case —The Virginia, D C Md , 
264 F. 986, affirmed, CCA, Hines v 
Butler, 278 F. 877, certiorari denied 
42 SCt. 185, 257 US 659, 66 L Ed. 
421. 

11. U S.—Shamrock Towing Co v 
Fichter Steel Corp , C C A N T, 155 
F 2d 69—The Martha R. Grimes, 
D.CNY, 49 FSupp 591—The 
James Horan, D C.K.J., 10 F Supp 
28, affirmed, CC.A, 78 F 2d 870, 
certiorari denied Warner-Qumlan 
Co. v. Swan-Finch Oil Corp, 66 
S.Ct. 142, 296 US. 621, 80 LEd 
441. 

58 C.J. p 639 note 3. 

Payment to owner held insufficient 
i Charterer of barge was held not 

1195 


entitled to limitation of liability on 
ground that charterer procured man¬ 
ning and victualing of barge by pay¬ 
ing owner who in turn furnished and 
paid crew.—The James Horan, D C. 
NJ„ 10 FSupp 28, affirmed, C.CA, 
78 F 2d 870, certiorari denied War- 
ner-Quinlan Co v Swan-Finch Oil 
Corp, 56 SCt. 142, 296 US. 621, 80 
LEd 441. 

12. U.S.—The Severance, C.CAJST.C, 
152 F.2d 916, certiorari denied 
Stone v. Diamond S S Transp 
Corp, 66 SCt 134-4, 328 US. 853, 
90 LEd. 1626—Jones & Laughlm 
Steel Corporation v Vang, C C.A. 
Pa, 73 F 2d 88, certiorari dismissed 
55 S.Ct 406, 294 U.S. 735, 79 L.Ed. 
1263. 

“Charter party” defined see supra 5 
26 

Operator held not Charterer 
Where operator of a towing com¬ 
pany had no express charter party 
covering use of tug m his posses¬ 
sion, owner of tug was incompetent, 
no charter money had been paid to 
his guardian, and no charter party 
had been approved by court, opera¬ 
tor of towing lme was not the char¬ 
terer of the tug so as to be entitled 
to limitation of liability for damage. 
—The Severance, C C.A.N.C, 152 F 2d 
916, certiorari denied, Stone v Dia¬ 
mond S S. Transp. Corp, 66 S Ct. 
1344, 328 U.S. 853, 90 L Ed. 1 626. 

13. U S —The Severance, C C.A N C, 
152 F.2d 916, certiorari denied 
Stone v. Diamond S. S. Transp. 
Corp., 66 SCt 1344, 328 U.S 853, 
90 LEd. 1626—Jones & Laughlm 
Steel Corporation v. Vang, CCA. 
Pa, 73 F 2d 98, certiorari dis¬ 
missed 55 SCt. 406, 294 U.S. 735, 
79 L.Ed. 1263. 
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had so let the vessel that the charterers became own¬ 
ers pro hac vice. 14 

§ 242. Extent of Liability and Compensation 
Fund 

a. In general 

b. Items and vessels included in compen¬ 

sation fund 

• c. Computation of value 
d. Freight pending 
e Interest 

f. Under Carriage of Goods by Sea Act 
a. In General 

Except in so far as provision Is made for increased 
liability in certain instances, the liability of a shipowner 
under the federal statute is limited to the value of h;s 
interest in the vessel and her pending freight. Under a 
provision to that effect, the liability of a part owner is 
limited to his proportionate share of the liability or debt. 

Under the federal statute providing for limited 
liability, 46 U.S.C A. § 183, the liability of the own¬ 
er of a vessel, who is entitled to the benefit of the 
act, may not exceed the amount or value of the in¬ 
terest of such owner in such vessel, and her freight 
then pending, 15 except in so far as special provi¬ 
sion is made for increased liability. The measure of 
liability is the same whether the vessel and freight 
are transferred or whether their value is paid into 
court for apportionment. 16 

Total loss . Except where the special provision 
for increased liability is applicable, in a case of 
total loss an owner will in substance be entirely dis¬ 
charged from losses occurring on the voyage in 
respect of which the owner is entitled to limitation, 17 
even though the actual damage to, or loss of, the 
goods to be carried, 18 as in the case of theft, 19 took 
place before the destruction of the vessel. 


Provision for increased liability . Under the 
amendment of 1935, 46 U.S.C.A. § 183, subds. (b)- 
(f), the amount of the owner’s liability, as based 
on the value of the owner’s interest in the vessel, 
may, where such amount is insufficient to pay all 
losses in full, and the portion of such amount ap¬ 
plicable to the payment of losses in respect of loss 
of life or bodily injury is less than a specified 
amount per ton of the vessel’s tonnage, be in¬ 
creased to such specified amount. 20 

Distinct interests in vessel The provision of the 
federal statute, 46 U.S.C.A. § 189, that the individ¬ 
ual liability of a shipowner shall be limited to the 
proportion of any or all debts and liabilities which 
his individual share of the vessel bears to the whole, 
and that the aggregate liabilities of all the owners 
on account thereof shall not exceed the value of 
such vessel and freight pending, relieves part own¬ 
ers, who are entitled to the benefit of the statute, 
from liability m solido 21 for the liabilities or debts 
of each other, 22 leaving them liable only for their 
proportionate shares of the liability or debt; 23 and 
it also confines the liability of each part owner en¬ 
titled to the limitation to his individual interest in 
the vessel and her freight, 24 subject to the rules as 
to the liability of a part owner as to his personal 
contract, discussed infra § 243 b (1), and as to his 
privity or knowledge, discussed infra § 244 a. 

Division of loss. When both vessels are at fault 
for a collision, the general rule that the damage is 
to be divided equally between them and a decree 
made for one half the difference between their re¬ 
spective losses in favor of one who has suffered 
most, so as to equalize the burden, discussed in Col¬ 
lision § 186, is first given effect, 26 and the amount 
so arrived at is treated as the unlimited liability 
of the owner against whom the decree is given to 
the owner of the other vessel, and the former’s claim 


14. U S —The Nat E Sutton, D.C Apportionment in general see infra § 

N.Y, 42 F 2d 229 256. 

58 C J p 638 note 99. 17 . u s —Norwich, etc, Transp. Co. 

Owner not in control v. Wright, Conn, 13 Wall. 104, 20 

Statute does not confine right of L.Ed. 585 
limitation to an owner who directs 58 C.J. p 639 note 11. 

and controls operation of vessel.— Abandonment or surrender in the 

Petition of Anthony O'Boyle, Inc, case of total loss see infra § 247. 
D.C NT., 61 FSupp. 430. 18. TJ.S.—Wattson v. Marks, D.C. 

15. TJ.S—Tie Aloha, D.C Wash, 66 Pa., 29 F.Cas.No.17,296 

J** 6 tI~2’o e °‘ P ^ 0U / hlln> D - C 19- TJ.S.—-Wattson. v. Marks, supra. 
N.Y, 25 F.Supp. 649—Hockley v 

Eastern Transp. Co., D C Md., 9 F. 17 S.—Petition of Panama Trans- 
Supp. 411—The Kearny, D.C NY.* P° rt Co * *>.C.N.Y., 73 FSupp. 716. 
3 FSupp. 718—The Lotta, D.CS.C., Vessels within increased liability 
, 150 F. 219. provisions see supra § 240. 

16. ' TJ Si—-In re Norwich, etc., 21. TJ.S.—De Esmons v. Whitney, 

Transp. Co., CC.N.Y, 18 FCasNo. etc, Shipping Co., D.C.Ala., 39 F.2d 
10,362, affirmed 6 S Ct 1150, 118 191. 

U.S. 468, 30 LuEd. 134. 58 C.J. p 639 note 21. 


Right of part owners to limit liabil¬ 
ity m general see supra S 241. 

22. TJ.S.—Cook v. Smith, Pa., 187 F. 
538, 109 C.C.A. 304. 

58 C.J. p 639 note 22. 

23. U S.—Whitcomb v. Emerson, D. 
C.Mass., 50 F. 128. 

24. TJ.S.—Richardson v. Harmon, 
Ohio, 32 S.Ct 27, 222 U.S. 96, 54 
LJEd. 110. 

58 C.J. p 640 note 24. 

25. TJ.S.—The Cassimir, D.C.N.Y, 55 
FSupp. 822, affirmed, C C.A., Cuba 
Distilling Co. v. Grace Line, Inc., 
143 F.2d 499, certiorari denied 55 
S.Ct 271, 323, U S. 782, 89 L.E<L 624* 

58 C.J. p 640 note 28» r , 


1196 



80 C.J.S. 


SHIPPING 


§ 242 


for limitation is to be made in respect of such 
amount, 26 even though the other vessel is lost. 27 

b. Items and Vessels Included in Compensation 
Fund 

The federal statute providing for limited liability 
should not receive too narrow a construction as to the 
items which constitute the compensation fund. Ship's 
stores and equipment, and damages recoverable for in¬ 
jury to the vessel, are included; but neither insurance 
on the vessel nor cargo is included. Generally, where one 
of several vessels owned by the same person is at fault, 
only such vessel is to be included. 

Notwithstanding the general rule that the federal 
statute relating to limited liability is to be liberally 
construed in favor of the shipowner, discussed su¬ 
pra § 239, the view has been taken that it should 
not receive a narrow construction with respect to 
the items which constitute the compensation fund, 28 
in other words, the statute is to be liberally con¬ 
strued against the shipowner in respect of what 
constitutes the “interest” of the owner, or the 
“value” of the “interest” of the owner, in the ves¬ 
sel, 29 so as to cover what the owners have at risk 
for the object of adventure. 30 

Ship's stores or equipment. Under the statute, 
ship’s stores on board for the purpose of the voyage 
have been included m the value of the vessel, 31 
but the view has been taken that the whaling equip¬ 
ment, provisions, and supplies of a whaling ship are 
not within the meaning of the words “ship or ves¬ 
sel/’ as used in the statute. 32 The court has denied 
the inclusion of the value of a dummy engine which 
had not been used and was not intended for use 
in navigating the vessel; 33 but it has been held 


that there should be included a traveling steam hoist 
or derrick which was mounted upon a fuel scow, 
in respect of which limitation was sought, specially 
designed to be used with such a hoist, although the 
hoist had no connection with the navigation of the 
scow. 34 

Damages incurred or claimed by owner of vessel . 
The damages recovered or recoverable by the own¬ 
er from another vessel or her owner for injury to 
the vessel m collision, m respect of which limitation 
is sought, constitute an interest m, and stand in 
the place of, the vessel, and are included in the value 
which must be surrendered, 35 even though the ves¬ 
sel, m respect of which limitation is sought, is not 
a total loss. 36 So also the owner’s right of action 
based on alleged negligence which caused a fire 
on the vessel is to be included 37 However, the 
owner is entitled to deduct from the amount of 
such damages the reasonable legal expenses incurred 
in recovering them. 38 

Insurance. Insurance effected by the owners on 
the vessel and her freight is not an “interest in 
such vessel and freight” which they are bound to 
surrender for the benefit of claimants for injuries. 39 

Caigo on the vessel, which belongs to the owner, 
is not included. 40 

Several vessels owned by person seeking limita¬ 
tion. Under the federal statute, where only one 
of several vessels, owned by the same person, is at 
fault, the general rule is that only the vessel which 
is at fault is to be included. 41 Where, however, 
two vessels of the same owner are at fault, the 


26. U.S —The Cassxmir, D C.N.Y., 55 
FSupp 822, affirmed, CCA, Cuba 
Distilling: Co v Grace Line, Inc., 
143 F 2d 499, certiorari denied 65 
SCt. 271, 323 US 782, 89 L Ed. 624. 

58 C J. p 640 note 29. 

27. U.S —The Cassimir, D C N.Y., 55 
FSupp. 822, affirmed, CCA., Cuba 
Distilling Co v Grace Line, Inc, 
143 F 2d 499, certiorari denied 65 
SCt 271, 323 US. 782, 89 L Ed. 624. 

58 C.J p 640 note 30. 

28. U S.—Petition of Navigazione 
Libera Tnestma, D.CN.Y, 34 F.2d 
150. 

28. US—Phillips v. Clyde SS. Co., 
C.C.A Md., 17 F 2d 250. 

20. US—The Buffalo, N.Y, 154 F. 
815, 83 CCA 53L 

21. U S —The Walter A. Lucken- 
bach, CCA Cal,' 14 F.2d 100, and 
certiorari denied Luckenbach S S. 
Co. v. Union Oil Co., 47 S.Ct 335, 

1 273 U.S 741, 71 1 L.Ed. 868. 

358 C.J. p $4d note 3^ 

32. US —&wjffr Brownell, CC. 


Majss, 23 F.Cas No 13,695, Holmes 
467. 

33. US—The C H. Northam, DC 
Mass., 181 F. 983 

34. US—The Buffalo, NY., 154 F 
815, 83 C.C.A- 531. 

35. US.—The Bleakley No. 76, DC 
N.Y, 56 F.2d 1037. 

58 C J. p 640 note 41. 

36. U.S.—Phillips v Clyde SS Co, 
CCA Md., 17 F 2d 250. 

37. U.S.—Petition of Navigazione 
Libera Tnestina, D.C.N.Y., 34 F 2d 
150 

58 C.J. p 640 note 43. 

38. U.S—The Bleakley No. 76, DC 
N.Y., 56 F.2d 1037. 

58 C J. p 640 note 41 £b]. 

39. U.S.—The Princess Sophia G.C. 

A.Wash., 61 F.2d 339, certiorari de¬ 
nied Brace v. Canadian Pao. Odv, 

53 SCt. 396, 288 U.S. 604, 77 LKd. 
980—Cushing'v. Texas &y. 

Co., D.C.La, 99 F,Supp; 6B1>> re¬ 
versed on other grounds, 


Cushing v Maryland Casualty Co., 
198 F 2d 536 
58 C J p 640 note 44. 

40. US—The Bristol, D.CN.Y., 29 
F. 867. 

41. U S —Liverpool, Brazil & River 
Plate Steam Nav. Co. v. Brooklyn 
Eastern District Terminal, N.Y, 
40 SCt 66, 251 US 48, 64 L.Ed 
130 

58 C J p 641 note 47. 

Landing* craft and mother vessel 

Where libelant's fishing vessel and 
tow were damaged by swells caused 
by landing craft operated m harbor 
as pool vessel to ferry personnel of 
naVy attack transport, and United 
States had no contractual or employ¬ 
er-employee relationship to libelant, 
United States was entitled to limit 
liability, if 1 any, to value of landing 
,craft notwithstanding craft was as¬ 
signed* to and carried aboard mother 
Vessel* as part of its equipment—• 
Goggin v, U. S., DCCal, 79 F.Supp. 
812. 
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owner is liable to the extent of the value of both. 42 
While the view has been taken that, where several 
vessels of the same owner are engaged m a joint 
operation when an injury due directly to the fault 
of one occurred, the value of all the vessels is to 
be included, 43 the correct rule seems to be that the 
mere fact of joint operation does not necessarily 
require the inclusion of the value of all vessels of 
the same owner engaged in the joint operation, 44 
the true test being whether or not a particular ves¬ 
sel was at fault. 46 While it has been held that 
where several vessels m a flotilla are at fault, only 
the value of those at fault, and not of the entire 
flotilla, is to be included, 46 it has also been held 
that under some circumstances a tug and its barges 
together may be regarded as “one vessel” within the 
rule, 47 particularly where the claim is for the loss 
of cargo on one of several barges fastened to a tug, 
the tug and the several barges together constituting 
the effective instrumentality selected by the owner 
for the transportation of the cargo. 43 

c. Computation of Value 

(1) In general 

(2) Determination as of what time and 

place 

(3) Additions and deductions 
(1) In General 

Where an owner elects to retain his vessel, the ex¬ 
tent of his liability is governed by the appraised value 
of the vessel, as determined by market value, or by 
other methods in the absence of market value. 


Where the owner who seeks to limit his liability 
elects to retain the vessel and to pay into court, 
or to give security for the appraised amount or 
value of such vessel, as discussed infra § 248, the 
appraised value or amount governs in determining 
the extent of liability if liability is shown. 49 In 
arriving at the value of a vessel for limitation pur¬ 
poses, if the vessel has a market value, that value, 
ordinarily, is the one to be taken, 50 or it is, at least, 
entitled to considerable weight, 51 and the market 
value is to be determined by such factors as con¬ 
temporaneous sales of comparable vessels 52 
Where, however, a vessel has no real market value, 
as such, other methods of arriving at value must 
be used 53 While the cost of reproduction at the 
date of valuation ordinarily may be considered, 54 
it is not the sole determinant, 55 and certainly book 
value and reconstruction cost out of all proportion 
to the market value may properly be disregarded. 56 

The price received by the owner at a sale of the 
vessel has been taken as the measure of liability in 
the absence of a showing that the price was not 
fair and reasonable; 57 and where the vessel in 
question was abandoned to the underwriters, after 
stranding, the amount realized by the underwriters 
from the sale of the wreck has been regarded as the 
proper measure of the value of the ship for the 
purpose of the act. 58 Valuations placed on a ves¬ 
sel in transfer tax proceedings and related trans¬ 
actions may properly be disregarded. 59 


42. U.S.—The Alvah H. Bcmshell, 
CCiLVa., 38 F2d 980, certiorari 
denied 50 SCt. 349, 281 U.S. 743, 
74 L Ed 1156 

58CJ p 641 note 48. 

43. U S.—Thompson Towing 1 , etc., 
Assoc v. McGregor, Mich., 207 F. 
209, 124 C C.A. 479. 

58 C J. p 641 note 49. 

44. U S.—The Erie Lighter 108, D.C. 
IVJ, 250 F 490—The W. G. Mason, 
IVY, 142 F 913, 74 C.CA 83. 

45. U.S —Liverpool, etc., Steam Nav. 
Co. v Brooklyn Eastern District 
Terminal, N Y, 40 S Ct. 66, 251 U S. 
48, 64 LEd 130. 

68 C J. p 641 note 51. 

46. U S —Hockley v Eastern Transp. 
Co., D.CMd., 9 F.Supp 411 
Barge sunk with cargo and tug 

towing barge were held “vessel,” to 
value of which owner's liability was 
limited, as against contention that 
“vessel’* included all barges in flotil¬ 
la which belonged to owner of sunk¬ 
en barge and tug—Hockley v. East¬ 
ern Transp Co., supra. | 


47. U.S—The Carroll, D.CMd, 60 
F.2d 985 

48. U.S —The Anastasia, D C Va,, 
11 F Supp. 314, remanded on other 
grounds, C C.A, Southern Transp 
Co. v. Knickerbocker Fuel Co, 79 
F.2d 1011. 

48. US—The Natrona, DC Fa, 25 
F.2d 507 

Determination of value held proper 
U.S —The Fort Covington, D C.Pa, 
57 F Supp. 114. 

50. US —The Natrona, D C.Pa., 25 
F.2d 507. 

58 C.J. p 641 note 57. 

51. U S —The Steel Inventor, D C 
NY., 36 F 2d 399 

52. U S.—The Black Eagle, C.C A 
NY., 87 F2d 891. 

Group sales as inaccurate measure 

In proceeding for limitation of or 
exoneration from liability, m deter¬ 
mining amount to be awarded for 
damage to a scow, evidence of group 
sales is not an accurate measure of 
sale price of a single vessel —The 
Russell No. 5, D C.N.Y., 32 F.Supp 
582. 


53. U.S—The Black Eagle. C C.A. 
NY, 87 F.2d 891. 

58 C J. p 641 note 60. 

54. US —The Black Eagle, supra— 
The Russell No. 6, D C N Y, 33 F 
Supp 582. 

55. U S.—The Russell No. 5, supra 

56. US.—The Black Eagle, C C.A 
NY, 87 F.2d 891. 

U S —The Steel Inventor, D C.N.Y , 
36 F.2d 399 

57. U.S —The Ethelstan, D.C.Fla., 
246 F. 187. 

58. U.S.—Thommessen v Whitwill, 
N.Y., 6 SCt 1172, 118 U.S 620, 30 
LEd. 156. 

59. U.S.—The Russell No. 5, DC. 
NT.Y., 32 F.Supp. 682. 

Reason for rule 

Such figures are not realistic, for 
it must be generally recognized that 
a valuation for tax purposes is moti¬ 
vated by quite a different rationale 
than that which governs a market 
appraisal of the* thing damaged.— 
The Russell No. 5, supra. 
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(2) Determination as of What Time and 
Place 

The value of the owner's Interest In the vessel is 
taken as it exists after the loss, that is, as of the time 
when and place where the voyage was terminated or 
broken up. 

The value of the owner’s interest is taken as 
it exists after the loss 60 The exact time of esti¬ 
mating the value of the vessel is the termination of 
the voyage on which the liability is incurred or the 
loss is sustained, in respect of which the limitation 
of liability is sought. 61 If the ship is lost at sea 
or the voyage is otherwise broken up before arriv¬ 
ing at the port of destination, the voyage is con¬ 
sidered as terminated, for the purpose of fixing the 
owner’s liability, at the time of her loss 62 or of 
the breaking up of the voyage. 63 So if the vessel 
is sunk or stranded, and the voyage thus terminated 
before the actual end of the trip, the owner’s lia¬ 
bility is measured by the value of the vessel in 
her sunken 64 or stranded 65 condition; and, where 
the vessel was destroyed by fire, the scrap value 
of the vessel at the place where the fire occurred 
is to be taken for limitation purposes. 66 So it has 
been held that, where a vessel was disabled in a 
collision, the measure to be used is her value m her 
disabled condition at the place of collision notwith¬ 
standing she is subsequently taken to a place of 
safety by salvors; 67 but there is authority for the 
view that, m this connection, where a vessel was 
disabled, but reached her place of destination, with 
the aid of salvors or others, and delivered her car¬ 
go, 68 or part of her cargo, 63 the voyage terminated 
when she arrived at that place within the meaning 

60. US —Cushing v Texas & P. Ry. 

Co, D C.Da., 99 P Supp 681, re¬ 
versed. on other grounds, C A, 

Cushing v. Maryland Casualty Co , 

198 F2d 636—The Chickie, D.C.Fa., 

54 F.Supp 19. 

58 C.J P 642 note 67 
Under early English statutes, the 
value, m respect of which limitation 
was allowed, was the value before 
the accident—Cushing v. Texas & 

P. Ry Co, DCLa, 99 FSupp 681, 
reversed on other grounds, C A., 

Cushing v Maryland Casualty Co, 

198 F 2d 536—58 C J p 642 note 66. 

61. U S.—In re W. E Hedger Co , 

CC.ANT, 59 F2d 982—The C F 
fcoughhn, DC NY, 25 FSupp 649 
—Hockley v Eastern Transp Co , 

D.CMd, 9 FSupp. 411 

58 C.J p 6-42 note 68. 

Time for surrender of vessel see 
infra § 247 

62. US.— 1 The City of Norwich, N.Y., 

6 S.Ct 1150, 118 U.S 468, 30 L Ed 
IS4—Hockley v Eastern Transp 
Co, D.C.Md, 9 FSupp. 411—In re 
Meyer, DC Cal, 74 F. 881. 


of the foregoing rules. 

Notice of termination of voyage. Where a ves¬ 
sel returns to port because of damage to the ship, 
it has been held that the shipowner may, with re¬ 
spect to the claim of the owner of the cargo which 
was also damaged, terminate the voyage at any 
time after he discovered he was entitled to limit 
his liability, 70 by giving the cargo owner notice 
of his abandonment of the voyage, 71 thereby fixing 
the time at which the value of the vessel will be 
determined for limitation purposes ; 72 and the ship¬ 
owner is not required to increase the value of the 
ship, by making repairs, before declaring the voy¬ 
age terminated. 73 

Delay or failure to transport cargo . A cargo 
owner’s measure of damages for delay or failure, 
on the part of the United States, as the owner of 
a vessel, to transport cargo has been held to be lim¬ 
ited to the.value of the vessel at the time the libel 
is filed. 74 

(3) Additions and Deductions 

Whether there should be added to the value of a ves¬ 
sel the added value due to salvage services or repairs, 
or whether there should be deducted from a subsequent 
sound value the expense of salvage or repairs, depends 
on the time and place of the termination of the voyage. 
Outstanding liens have not been deducted in determining 
the value of the owner’s interest. 

In view of the fact that value is to be determined 
at the time and place of the termination of the voy¬ 
age, the determination of the question as to the in¬ 
clusion m the value of the added value due to sal¬ 
vage services or to repairs, or as to the deduction. 

Reason for termination 

Where cargo owner seeks to recov¬ 
er damages to cargo in excess of val¬ 
ue of vessel damaged, by fire, vessel 
owner's termination of voyage is not 
ineffective merely because owner 
states that action is taken pursuant 
to bill of lading rather than for pur¬ 
pose of claiming limitation of liabil¬ 
ity—Rice Growers Ass'n of Cal v. 
Redenaktiebolaget Frode, supra. 
Filing of limitation petition held not 
condition precedent 
U S —Rice Growers Ass'n of Cal. v. 
Redenaktiebolaget Frode, supra. 

71. U.S.—Rice Growers Ass'n of Cal. 
v Redenaktiebolaget Frode, supra 

Relay in giving notice held not un¬ 
reasonable 

U.S.—-Rice Growers Ass'n of Cal v. 
Redenaktiebolaget Frode, supra 

72. U S.—Rice Growers Ass'n of Cal 
v Redenaktiebolaget Frode, supra 

73. U S—Rice Growers Ass'n of Cal. 
v. Redenaktiebolaget Frode, supra. 

74. U.S.—Hudson Trading Co. v. U. 
S., C.CA.N.J., 28 F.2d 744. 


63. US —The C. F Coughlin, D C 

N.Y, 25 FSupp. 649—Hockley v 
Eastern Transp Co., D-C Md, 9 

F.Supp 411 

58 C.J p 642 note 70 

64. U S —The City of Norwich, N Y. f 
6 SCt 1150, 118 US 468, 30 L Ed 
134. 

65. U S —The Great Western, N.Y, 
6 SCt. 1172, 118 US. 520, 30 LBd 
156 

58 C J. p 642 note 72. 

66. US—The C. F. Coughlin, D.C 
N.Y., 25 FSupp. 649. 

67. U S —Boston Manne Ins Co. v. 
Metropolitan Redwood Dumber 
Co, Cal., 197 F 703, 117 C.C A 97. 

58 C J. P 642 note 73. 

68. US—The H. F Dimoek, DCN 
Y., 186 F. 662 

69. US—The Anna, D.C.S.C., 47 F 
525. 

70. U S —Rice Growers Ass'n of Cal 
v Redenaktiebolaget Frode, C A, 
Cal, 176 F.2d 401, certioran denied 
70 S.Ct. 159, 338 U.S 878, 94 D,Ed 
539. 
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from a subsequent sound value, of the expense of 
salvage or repairs, depends on the time and place of 
such termination. 75 Thus the liability of the own¬ 
er of a vessel which sank before the destined ter¬ 
mination of the voyage, whose liability is measured 
by the value of the vessel in her sunken condition, 
is not extended or increased by the fact that the 
vessel is raised and repaired; 76 and it has also been 
held that the value of a stranded vessel is not af¬ 
fected by the result of any subsequent salvage op¬ 
eration, whether undertaken by the owner or oth¬ 
ers. 77 Although there is authority to the contrary, 78 
it has been held that there must be deducted, from 
the value of the vessel, after being brought into 
port m her disabled condition, the expense of sal¬ 
vage, 79 and also an allowance for the risks af¬ 
fecting the probability of her rescue. 80 Certain 
other deductions have been refused; 81 but, where 
the knockdown or junk value is taken as the basis 
of value, the total value of the material contained 
in the vessel, less the total expense of breaking 
her up and getting the material out, is the proper 
method of valuation. 82 

Liens . The view has been taken that outstand¬ 
ing hens are m general not to be deducted in de¬ 
termining the value of the owner's interest. 83 

Determining ■value of repairs. In a proceeding 
for limitation of liability arising out of an accident 
which occurred a long time before the proceeding, 
deductions from the present value of the vessel on 
account of additions made since the accident should 
be made at their present value, and not at their 
cost, in appraising the value at the time of the ac¬ 
cident. 84 


Absence of evidence as to valuation of parts . 
A separate allowance for spare parts, added to the 
value of the vessel, is required to be deducted where 
there is no evidence of valuation of such parts. 85 

d. Freight Pending 

Under the provision of the federal statute limiting 
the liability of the owner of a vessel to the value of his 
interest therein and freight then pending, the phrase 
“freight then pending,” which should not be given a 
narrow construction, means the earnings, of the voyage 
on which the liabilities in issue arose, as of the time 
when the voyage terminated or was broken up. 

As to what is “freight” or “freight then pend¬ 
ing,” within the meaning of the federal statute, 46 
U.S C.A. § 183 a, which provides that the liability 
of an owner, entitled to the benefit of the act, shall 
in no case exceed the amount or value of the interest 
of such owner m such vessel, and her freight then 
pending, the view has been taken that, notwithstand¬ 
ing the general rule that the statute is to be given 
a liberal construction favorable to the shipowner, 
discussed supra § 239, the term should not be given 
a narrow construction, 86 and that m general the 
word “freight” means earnings. 87 It includes fares 
for passengers 88 and the earnings of the vessel in 
transporting the goods of her owner. 89 

In determining the meaning of the phrase “freight 
then pending,” such provision is to be treated as in 
pari materia, and to be construed, with the provi¬ 
sion of the act for the apportionment of compensa¬ 
tion among various claimants, 90 and, as so con¬ 
strued, means the freight pending for the voyage 
on which the liabilities involved in the limitation 


75. U S —The City of Norwich, N Y , 
6 SCt 1150, 118 US 468, SO LEd. 
134 

58 C J. P 642 note 78. 

76. TJ S —The City of Norwich, su¬ 
pra. 

77. U S —Pacific Coast Co v. Reyn¬ 
olds, Cal, 114 F 877, 52 CCi. 497, 
certiorari denied 23 S Ct. 841, 187 
US 640, 47 LEd 345—The Abbie 
C Stubbs, DC Me, 28 F. 719 

58 CJ p 642 note 81 

78. US—The H. F Dimock, DCN. 
Y, 186 F 662 

58 CJ p 643 note 82. 

79. U «S —Boston Marine Ins Co. v. 
Metropolitan Redwood Lumber Co, 
Cal., 197 F 703, 117 CCA. 97 

80. U.S.—Boston Marine Ins. Co v. 
Metropolitan Redwood Lumber Co., 
supra. 

81. U S —The Steel Inventor, D.C N 
Y„ 36.F.2d 399. 

58 CJ. p 643 note 85. 


82. U.S—The C. H. Northam, DC 
Mass., 181 F. 985. 

83. US —The Leonard Richards, D. 
CJSTJ, 41 F 818. 

58 C J p 643 note 87. 

84. U S —The Captain Jack, D.C 
Conn, 162 F. 808. 

85. U.S—The Black Eagle, C.C AN. 
Y., 87 F.2d 891 

86. U.S.—Deshons v. La Compagme 
General© Transatlantuiue, NY, 2S 
SCt 664, 210 US 95, 52 L Ed. 973 

58 CJ. p 643 note 93 

87. U.S.—The Carson, CCA.Cal., 104 
F 2d 762, certiorari denied Union 
Dredging Co v Brashear, 60 S Ct 
120, 308 US. 591, 84 L Ed 494—The 
Black Eagle, C C.A NY, 37 F 2d 
891—The C F Coughlin, DC NY., 
25 F Supp 649—Hockley v Eastern 
Transp. Co., DCMd, 9 F.Supp 411 

58 C.J p 643 note 94 

Insurance on vessel and freight not 
included as interest to be surren¬ 
dered see supra subdivision b of 
this section 


Particular items included 

Where bill of lading describes m 
freight to be prepaid, charges for 
landing fee, manifest fee, handling 
and wharfage, such items are to be 
included in the pending freight in 
limitation proceeding, m absence of 
any showing that items are not for 
services by vessel owner to the car¬ 
go —Rice Growers Ass'n of Cal v 
Redenaktiebolaget Frode, C.A.CaI., 
176 F.2d 401, certiorari denied 70 S. 
Ct 159, 338 US 878, 94 L.Ed 539. 

88. U.S.—The Main v Williams, 
Md., 14 S.Ct. 486, 152 US 122, 38 
Lid. 381 

58 CJ. p 643 note 95. 

89. U.-S.—Th? Eureka No 32, D C N. 
Y., 108 F. 672—Allen v MacKay, P 
C.Mass., 1 FCajsNo.228, 1 Sprague 
219. 

90. U S.—Deslions v. La Compagme 
Generals Transatlantic©, N.Y., 28 
S.Ct. 664, 210 U.S. 95, 52 L Ed 973. 

Apportionment of compensation 
among claimants see infra 9 256. 
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proceeding arose; 91 and, in accordance with the 
rule as to the time as of which value is to be de¬ 
termined, the freight pending includes the earnings 
as of the termination of the voyage or the time when 
the voyage is broken up 92 Accordingly, the words 
“freight pending” include freight, 93 including pas¬ 
sage money, 94 prepaid at the port of departure, 
which the owner need not refund, as well as all 
freight subsequently earned, 95 and it includes also 
freight earned at the end of the voyage for cargo 
on board at the time of a collision, 96 and also demur¬ 
rage due at the termination of the voyage 97 

Salvage Freight pending ordinarily does not in¬ 
clude salvage earned during the voyage, 98 but 
where the salvage service is the sole purpose of the 
voyage it has been held that the value of the sal¬ 
vage services is to be included. 99 

Whaling or fishing voyage. While the view has 
been taken that there is not any “freight pending” 
on a whaling voyage, within the meaning of the 
act, 1 it has been laid down that, m the case of a 
fishing vessel, the season’s cruising is to be counted 
as a single voyage, and the earnings for the whole 


season’s fishing are, equally with the vessel, liable 
for debts contracted on the vessel’s account 2 

Different vessels earning freight . The fact that a 
vessel of the same owner has earned part of the 
freight on a through shipment does not require such 
owner to account for more than that share of the 
freight which was earned by the vessel at faulty 
but where the vessel at fault is capable of earning 
the freight the facts that the cargo was transferred 
to another vessel of the same owner and that de¬ 
livery was made by such vessel do not relieve the 
owner from accounting for the freight so earned. 4 

Part interest in freight. Where a vessel is sailed 
by the master, who is not one of the owners, on 
half shares, the interest of the owners m the 
freight, which must be surrendered, is one half of 
their interest in the freight 5 

Deductions. Since the interest of the owners in 
a vessel and her freight then pending is intended to 
include their entire interest or investment in the 
adventure, they are not entitled to make any de¬ 
duction from the gross amount of freight 6 and pas¬ 
sage money 7 pending, on account of any expenses 
incurred for the voyage; or any deduction for ex- 


91. U S —Deslions v. La Compagnie 
General e Transatlantique, supra. 

58 C J. P 643 note 99 

Return trip as distinct voyage 

Where vessel, under contract with 
United States to carry mail to for¬ 
eign ports and to carry undelivered 
mail and empty mail bags on return 
trip without additional charge, fig¬ 
ured in collision on return trip, pay¬ 
ment for carrying mail was held not 
“freight then pending” on return voy¬ 
age, to be surrendered m limitation 
proceedings, since voyages were dis¬ 
tinct, and payment was for services 
on outward voyage only—The Black 
Eagle, CCAN.Y., 87 F.2d 891 

92. U S—Rice Growers Ass'n of Cal. 
v Redenaktiebolaget Frode, C A. 
Cal, 176 F.2d 401, certiorari denied 
70 S.Ct 159, 338 US. 878, 94 L Ed 
539—The C F Coughlin, DC NY., 
25 F Supp 649 

Freight not earned 

Generally, if the voyage is broken 
up, resulting in no freight being 
earned, the owner is not liable for 
freight—Hockley v. Eastern Transp 
Co., DCMd, 9 FSupp. 411—58 CJ.p 
643 note 1 [a]. 

93. US—The San Simeon, CCAN 
Y, 63 F.2d 798, certioran denied 
Pacific Atlantic S. S. Co. v. Mo ore- 
mack Gulf Lines, 54 S.Ct 61, 290 
US. 643, 78 LEd. 558. 

58 CJ. p 643 note ll 4 

94. U S,—Deslions v. La Comjpagijiie 
80 C.J.S.—76 


Generale Transatlantique, N.Y, 28 
SCt 664, 210 U'S 95, 52 LEd 973 
58 C J. p 643 note 2 

95. U S —The Mam v Williams, 
Md, 14 S.Ct. 486, 152 US. 122, 38 L 
Ed 381 

Freight due from claimant as part 
of fund 

In shipowner's proceeding for lim¬ 
itation ‘of liability to charterer of 
ship for loss of, and damage to, car¬ 
go and to recover from charterer a 
balance allegedly due for freight, 
where charterer owed owner for 
freight, and damages accruing to 
charterer by reason of stranding of 
ship after ship deviated from its 
agreed voyage would exceed freight 
owed to owner, decree would be en¬ 
tered m favor of owner for freight 
due and owing and providing that 
such sum should be surrendered by 
owner as part of limitation fund — 
The Tregenna, DC.NY, 35 F Supp 
118, reversed on other grounds, C C 
A, Farr v. Hain S S Co., 121 F 2d 
940 

96. US—The Abbie C. Stubbs, DC 
Mass, 28 F 719 

&7, US—The Giles Loring, DC.Me, 
48 F 463. 

98. US—In re Meyer, D.C Cal, 74 
F 881. 

99. US—The - Captain Jack, D.C, 

- Conn.. 16.2 F.-808. 

58;CJvJ!. 644 note 7. , *. 

J-j * y r S^-rSwift y Brownell, ‘ C.C. , 


Mass, 23 FCas No 13,695, Holmes 
467. 

2. US —Whitcomb v. Emerson, DC. 

Mass, 50 F. 128 
58 C.J. p 644 note 9. 

3- U.S —Ralli v New York, etc , SS_ 
Co., NY, 154 F. 286, 83 CCA. 290. 
Tug towing several barges 

Where barge towed by tug sank 
with cargo, owner's liability for 
“freight then pending” was limited 
to what sunken barge would have 
earned under charter-party if voyage 
had been completed, and did not in¬ 
clude earnings of tug arising from 
towing of other barges to their des¬ 
tination m flotilla.—Hockley v. East¬ 
ern Transp Co, DCMd, 9 F.Supp. 
411. 

4. U S.—Ralli v New York, etc, SS„ 
Co, NY, 154 F. 286, 83 C.CA 290. 

58 C J. p 644 note 11 

5. US—In re Wright, DCNY., 30 
FCas No 18,066, 10 ;Ben. 14. 

6. US —The Abbie C. Stubbs, D C. 
Mass, 28 F. 719 

58 CJ p 644 note 13 

Additions and deductions m comput¬ 
ing value of vessel generally see 
supra subdivision c ^3) of this sec- 
J 1 tion 

1 Expenses of completing voyage 

aftei* the accident may not be deduct¬ 
ed from the gross freight earned — 
In re W. E Hedger Co, C.C ANY, 

59 F.2d 982. 

7. US—The Jane Gray, D.C.Wash*. 
, 99 F. 582. 
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penditures for provisions or for wages of the crew, 8 
except extraordinary expenses, if any, which were 
incurred after the disaster for the purpose of earn¬ 
ing the freight, which latter may be deducted from 
the gross freight earned to arrive at the value of 
the freight within the meaning of the act. 9 Accord¬ 
ingly, the owner may not deduct from passage 
money the amount given by him to passengers, aft¬ 
er the disaster, which the owner was under no ob¬ 
ligation to give to them. 10 

e. Interest 

In general, whether interest is payable on any amount 
due from the owner seeking limitation depends on the 
circumstances of each case, and rests largely in the dis¬ 
cretion of the court passing on the matter, 

Except as the rule may be affected by an ad¬ 
miralty rule providing for the payment of inter¬ 
est, 11 whether or not interest is payable on any 
amount due from the owner who seeks limitation 
depends on the circumstances of each case, 12 and 
rests largely m the discretion of the court which 
passes on the matter, 13 and, while interest on 
the limitation value or fund has been allowed, 14 
where the petitioner had the use of the vessel dur¬ 
ing the entire period of the litigation, 15 the fact 
that the damage claimants were partly responsible 
for delay m the litigation has been considered in 
determining the interest period. 16 An owner who 
surrenders a vessel for the purpose of limiting lia¬ 
bility ordinarily cannot be required to add interest 
on her appraised value from the time the liability 
was incurred, although he has long delayed the 


surrender; 17 but, where the owner delayed the 
filing of his petition and the surrender of the ves¬ 
sel until after a judgment against him m a state 
court, he has been required to pay interest on the 
value of the vessel from the date of such judgment 18 
as a condition to a restraining order m respect of 
the proceeding in the state court. 19 Where a ship¬ 
owner m a suit in personam sets up his statutory 
limitation of liability in his answer, but the ves¬ 
sel is not surrendered, or an appraisement had or 
bond given, he may be required to pay interest on 
the value of the vessel as it was at the time of, or 
immediately after, the injury sued for. 20 

Stipulation for interest . If a bond is given as 
a substitute for surrender, the court may properly 
require the inclusion of a stipulation for interest 21 
from its date; 22 and such stipulation for value is 
binding. 23 In the absence of any provision for 
interest, m the stipulation or bond, interest on the 
appraised value has been denied, 24 except that the 
owners have been held personally liable for interest 
from the date of final decree until the decision of 
the appeal therefrom, during which the fund was 
withheld. 25 

f. Under Carriage of Goods by Sea Act 

Under the Carnage of Goods by Sea Act, liability 
for any loss or damage to or m connection with the trans¬ 
portation of goods may not exceed five hundred dollars 
per package, or per customary freight unit, unless the 
nature and value of such goods have been declared by 
the shipper, but either party may enlarge his responsi¬ 
bility or waive any immunities he may have under the 
statute. 


8. US —The Jos6 E More, C C.N.Y, 
37 P 122 

58 C J P 644 note 15. 

9. U S .—The Jos& E More, supra. 
5SCJ P 644 note 16. 

10. U.S—Pacific Coast Co. v. Reyn¬ 
olds, Cal, 114 P. 877, 52 C.C.A 497, 
certiorari denied 23 S.Ct. 841, 187 
US 640, 47 LBd 345. 

58 C J p 644 note 17 

11. US.—The Fairwill, D.CVa, 56 
FSupp 887 

Purpose of amendment to admiral¬ 
ty rule providing 1 for appraisement 
of owner’s interest in vessel and giv¬ 
ing: of stipulation for payment of ap¬ 
praised value by providing for pay¬ 
ment of ’'interest at rate of six per 
cent per annum from the date of said 
stipulation” was to take from the 
courts discretion on question of al¬ 
lowing interest, and to fix a rate of 
interest and when it should com¬ 
mence to run—The Fairwill, supra. 
When interest to begin to run 

Under admiralty rule providing for 
due appraisement of owner’s interest 
in vessel and giving of stipulation 


for payment of appraised value as 
substitute for surrender of vessel in 
proceeding by owner for limitation of 
liability, “with interest at rate of six 
per cent per annum from the date of 
said stipulation,” interest should run 
on amount of the ex parte appraisal 
from date of the ad interim stipula¬ 
tion rather than from date of the 
collision, and interest on amount of 
the adjudicated appraisal should run 
from date of the stipulation instead 
of from date of the ad interim stipu¬ 
lation—The Fairwill, supra, 

12. U S —The Scotland, N.Y, 6 S Ct 
1174, 118 US. 507, 30 L Ed 153 

13. U S —Petition of Buckeye S. S 
Co, DC Ohio, 93 FSupp 818. 

58 CJ. p 644 note 20 

14. US.—'The Perry G Walker, DC. 
N’T, 216 F. 423 

58 C J p 644 note 21. 

Date from which interest to be com¬ 
puted 

The general rule is that interest 
on damages should be computed from 
the date of collision or from the date 
when payment for necessary repairs 
was actually made, but, where the 

1202 


date of payment for necessary re¬ 
pairs is not established, interest 
should be computed from the date 
when stipulations as to damages 
were made—Petition of Buckeye S. 
S. Co, DC.Ohio, 93 FSupp. 818. 

15. U S —The Steel Inventor, D C 
N.Y, 36 F 2d 399. 

16. US —The Perry G. Walker, D C. 
N.Y., 216 F. 423. 

17# US—The Battler, DC Pa, 58 
F 704. 

18. U S —The Victor, DCN.Y,, 1 F 
Supp 931 

19. U S —'The T. W Wellington, D 
CNY, 235 F. 728 

20. U S —Smith v. Booth, D.CN.Y., 
112 F. 553. 

21. U.S—The Battler, D.'C.Fa, 58 F. 
704*—In re Hams, NY., 57 F. 243, 
6 CC.A. 320. 

22. U S.—In re Hams, supra. 

23. U S —In re Hams, supra. 

58 C J p 645 note 28. 

24. 'U.S.—The H. F Dimock, Mass., 
77 F. 226, 23 CCA. 123. 

25. U.S.—The H. F. Dimock, supra. 
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Under the Carriage of Goods by Sea Act, 46 
U.S.C.A. § 1304 (5), which has been held to be as 
much a part of a bill of lading as though physi¬ 
cally placed therein by agreement of the parties, 26 
neither the earner nor the ship is liable for any 
loss or damage to or m connection with the trans¬ 
portation of goods m an amount exceeding five 
hundred dollars per package, 27 or, in the case of 
goods not shipped m packages, per customary freight 
unit, 28 unless the nature and value of such goods 
have been declared by the shipper before ship¬ 
ment and inserted m the bill of lading, 29 but, 
under an express provision of the statute, m no 
event is the carrier to be liable for more than the 


amount of damage actually sustained. 3 & In the 
case of a disassembled machine, the limitation value 
may, depending on the manner of packing and ship¬ 
ping, be computed on some parts of the machine 
as packages, and on other parts as customary 
freight units. 31 

Either party may enlarge his responsibility or 
waive any immunities he may have under the stat¬ 
ute; 32 and, under a provision of the statute to that 
effect, a carrier may by agreement fix some amount 
other than that specified in the statute as its lim¬ 
it of liability, provided such agreed maximum is 
no less than the figure specified in the statute. 33 It 


26. U S —Shackman v. Cunard 

Wlute Star, DC.N.I, 31 FSupp 
948. 

27. U.S —Pan-Am Trade & Credit 
Corp v The Campfire, 'C C A.N.Y., 
156 F 2d 603, certiorari denied Wa¬ 
terman S S Corp. v Pan-Ameri¬ 
can Trade Credit Corp., 67 S Ct 
194, 329 US 774, 91 LEd. 666 

Particular items regarded as “pack¬ 
ages” 

(1) Large pieces of machinery 
which were shipped on skids, not 
cased or crated, were “packages” 
within limitation of liability provi¬ 
sions of statute—Middle East Agen¬ 
cy v. The John B Waterman, D C.3ST 
Y., 86 F.Supp. 487 

(2) An unboxed motortruck was a 
“package’* within the statute, where 
the contract of carnage in effect 
stipulated that the truck was to he 
so regarded—The Margaret Lykes, 
D.C.La, 57 F.Supp. 466 

28. U.S—Waterman S. S. Corp. v. 
U. S. Smelting, Refining & Min. Co , 
C.C A La., 155 F.2d 687, certiorari 
denied 67 S Ct. 115, 329 U.S 761, 91 
LEd. 656. 

What constitutes “customary freight 
unit” 

“Customary freight unit,” within 
statute, refers to the unit of quan¬ 
tity, weight, or measurement of the 
cargo customarily used as the basis 
for calculation of freight rate to be 
charged —Waterman S S. Corp. v. U. 
S Smelting, Refining & Mm. Co, su¬ 
pra—The BUI, DCMd, 55 FSupp. 
780. 

Particular quantities, weights, or 
measurements 

(1) The statute limited a earner’s 
liability for loss of oil shipped in 
bulk under a bill of lading specify¬ 
ing freight charges of “$22 per 1,000 
kilos” on the basis of $500 for each 
1,000 kilograms of oil.—The Bill, su¬ 
pra. 

(2) One shipping by steamship a 
giant amusement crane in 126 pieces, 
each of which was carefully weighed, 
measured,, and described in schedule 
attached to clean bill of lading, was 


not limited to recovery of $500 from 
shipowner for damages to crane in 
course of transportation, even though 
freight charged was lump sum on bill 
of lading, but each piece was subject 
separately to such limitation, in ab¬ 
sence of showing of custom to the 
contrary in charging freight on or 
shipping such cranes—Stirnimann v 
The San Diego, CfiANY, 148 F 2d 
141. 

(3) Where eleven tractors were 
shipped uncrated, limitation liability 
of carrier as to each tractor was 
$4,270, or 8.54 freight units of 40 
cubic feet each multiplied by $500.— 
Middle East Agency v The John B 
Waterman, DC.N.Y, 86 F.Supp. 487. 

(4) An unboxed motortruck was 
a “freight unit” within meaning of 
the statute —The Margaret Lykes, 
D.C La., 57 F.Supp. 466 

Statute was held inapplicable to 
loss of structural steel which was 
not in packages and which was 
shipped under a bill of lading which 
did not contain any statement as to 
value of the merchandise, but which 
provided for a tariff rate of 64 cents 
per hundred pounds where $500 mul¬ 
tiplied by each 100 pounds of steel 
would produce a sum far greater 
than the damages allowed—Water¬ 
man S S Corp v. U. S. Smelting, Re¬ 
fining & Min. Co, CCA-La., 155 F.2d 
687, certiorari demed 67 S Ct 115, 329 
U.S 761, 91 LEd 656. 

29. U S —Pan-Am Trade & Credit 
Corp. v. The Campfire, C C A.N Y, 
156 F.2d 603, certiorari denied Wa¬ 
terman S S Corp. v. Pan-Ameri¬ 
can Trade & Credit Corp., 67 S Ct 
194, 329 US. 774, 91 LEd. 666 
XTo duty to declare value 

If shipper is willing to bear the 
risk of loss in excess of $500 per 
package, he is privileged to ship at 
the normal rate, and owes earner no 
duty to declare the value of goods 
and pay a higher rate —Pan-Am 
Trade & Credit Corp. v. The Camp¬ 
fire, C.C.AN.Y., 156 F.2d 603, certio¬ 
rari denied Waterman S. S. Corp v. 
• Pan-American Trade & Credit Corp., 
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67 SCt. 194, 329 US. 774, 91 L.Ed. 
666 

30. U S —The Steel Inventor, D C. 
Md, 35 F.Supp. 986. 

Statute held not measure of liability 
Provisions of Carnage of Goods 
by Sea Act constitute “limitations of 
liability" rather than a “measure'of 
liability" which is more particularly 
the function of a true valuation 
clause.—The Steel Inventor, supra. 

Where there is a partial loss, a re¬ 
covery is permitted for loss or dam¬ 
age actually sustained, the amount 
recoverable, however, not to be great¬ 
er than the statutory limit of $500.— 
Pan-Am Trade & Credit Corp. v The 
Campfire, DC.N.Y., 64 F.Supp 179, 
affirmed, CC.A,, 156 F.2d 603, certio¬ 
rari denied Waterman S. S Corp v. 
Pan-American Trade & Credit Corp, 
67 SCt. 194, 329 U.S 774, 91 LEd. 
666 . 

31. U S —Middle East Agency v. 
The John B Waterman, D.C.NY., 
86 F.Supp 487 

32. U S —Shackman v. Cunard 

White Star, DC3ST.Y., 31 FSupp- 
948. 

Provision in bill of lading held inef¬ 
fective 

Under provision in Carnage of 
Goods by Sea Act limiting liability 
of carrier for loss to $500 per pack¬ 
age unless value of goods has been 
declared, to which reference was 
made m bill of lading, where value 
of raw fur skins had not been de¬ 
clared, liability of carrier for non¬ 
delivery of two packages of an al¬ 
leged value of over $18,000 with in¬ 
terest was limited to $500 per pack¬ 
age, notwithstanding additional pro¬ 
vision m bill of lading that, m event 
of claims for short delivery when 
vessel reached destination, price 
should be market price at port of des¬ 
tination—‘Shackman v. Cunard White 
Star, supra. 

33. US—The Steel Inventor, D.C, 
Md, 35 F.Supp 986 

Agreement held repugnant to statute 
Provision in bill of lading under- 
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lias been recognized that a deviation may deprive 
the carrier of the benefits of the statutory limita¬ 
tions of liability. 34 

§ 243. Liabilities Subject to Limitation 

a. In general 

b. Particular liabilities or causes of lia¬ 

bility 

a. In General 

The federal statute relating to limited liability ex¬ 
tends to liability for practically every kind of loss, dam¬ 
age, and injury resulting from the acts of the master or 
orew; but each voyage must be treated, in respect of 
its own particular losses and hazards, as a separate ven¬ 
ture. 

Subject to the rules as to the privity or knowledge 
of the owner, discussed infra § 244, the federal 
statute, 46 U.S.CA. § 183 et seq, relating to lim¬ 
ited liability extends to liability for practically every 
hind of loss, damage, and injury resulting from 
the acts of the master or crew. 35 However, a 
claim for a tort for which no liability exists against, 
or in respect of, a vessel is not subject to limita¬ 
tion. 36 

Liabilities arising during single voyage. Under 
the federal statute, each voyage or trip, each sepa¬ 
rate journey, must be treated, m respect of its own 
particular losses and hazards, as a separate ven¬ 


ture,* 37 and, where the owner has failed to seek 
limitation in respect of liabilities on certain voy¬ 
ages, he may not include such liabilities in a pro¬ 
ceeding m respect of a subsequent voyage; 38 nor 
may he include liabilities arising after a particular 
vo>age, in respect of which voyage limitation is 
sought. 39 

b. Particular Liabilities or Causes of Liability 

(1) Liability based on contract 

(2) Injuries or obligations to, or losses 

of, employees 

(3) Other liabilities or causes of liability 

(1) Liability Based on Contract 

While the federal statute providing for limited lia¬ 
bility permits limitation with respect to debts and lia¬ 
bilities ex contractu, it does not apply to the owner's lia¬ 
bility on his own or personal contract; this exception 
applies to warranties of seaworthiness, whether express 
or implied. 

The federal statute, 46 U.S.CA §§ 183,189, applies 
and permits limitation with respect to debts and 
liabilities ex contractu incurred without the knowl¬ 
edge or privity of the owner. 40 The statute, how¬ 
ever, does not permit limitation of the owner's lia¬ 
bility on his own or personal contract, 41 even such 
as relates to the voyage, 42 and even though the 
breach of the contract is without the owner's priv- 


takmg to limit maximum liability of 
earner to invoice cost is substantial¬ 
ly repugnant to statute as applied 
to case -where current market price 
of cargo at time and place of deliv¬ 
ery exceeded invoice cost, but $500 
per package greatly exceeded either 
invoice cost or market price of pack¬ 
ages involved —The Steel Inventor, 
supra. 

434. U S.—Shackman v. Cunard 

White Star, D.C.N.Y., 31 F.Supp 
948 

-Facts held not to constitute devia¬ 
tion 

TJ S —Shackman v. Cunard White 
Star, supra 

*35. U S —The Clarence P, Howland, 
CC A N’T., 6 F 2d 791 
58 C J. p 645 notes 33, 34 

36. U S —The Laforrest L Sim¬ 
mons, D C Mass , 276 F. 61. 

•58 C J p 645 note 36 

37. TJ.S—The Snug Harbor, DCN 
Y, 53 F2d 407 

58 C J p 645 note 38. 

38. TJ S —The Puntan, DC.I11, 94 
F 365. 

58 jC J. p 645 note 39. 

39. TJ S —The Pelotas, D C.La., 21 F. 
3d 236, 

53 C.J. p 645 note 40* 


40- TJ S —Richardson v. Harmon, 1 
Ohio, 32 S Ct 27, 222 U.S. 96, 56 L. 
Ed 110 

58 C J. p 647 note 85 

41. TJ'S—Coryell v Phipps, Fla, 63 
S'Ct. 291, 317 U.S 406, 87 L Ed. 363 
—Cullen Fuel Co v. W E Hedger, 
Inc, N'T, 54 S.Ct. 10, 290 US. 82, 
78 UEd 189—American Car & 
Foundry Co. v Brassert, Ill, 53 S 
Ct 618, 289 US 261, 77 L Ed. 1162 
—The Nat Sutton, C.CA.NI, 62 
F.2d 787, amended on other 
grounds In re W B. Hedger Co, 
63 F.2d 1021—The Philip J. Kenny, 
DC.NJ, 57 F.2d 337—The Snug 
Harbor, DCN.Y, 53 F.2d 407—The 
Linseed King, D CN.Y., 48 F 2d 311, 
affirmed, C.C.A, In re Spencer Kel¬ 
logg & Sons, 52 F 2d 129, reversed 
on other grounds The Linseed 
King, 52 SCt 450, 285 US 502, 76 
LBd 903—Hockley v. Eastern 
Transp. Co., D.C Md., 10 F.Supp. 
908. 

58 C J. p 648 note 86. 

"The liability that the Act of Con¬ 
gress designs to limit is that which 
the law imputes to the shipowner by 
reason of his relation to the ship, 
her master and crew, not that liabil¬ 
ity which he voluntarily assumes by 
express contract "—Petition of 
Hutchinson, DCN.Y., 28 F.Supp. 519 r 
520. . ' 


A shipowner's promise to hospital 
to pay bills of persons injured on 
ship was his "personal contract/’ 
that is, a contract made by him as 
distinguished from one imputed to 
him by law as to liability for acts of 
others by reason of his ownership 
of the ship, and as such was not 
within the protection afforded the 
shipowner by the statute providing 
for limitation of liability—Petition 
of Hutchinson, supra. 

Authority of employee to make con¬ 
tract 

Company’s personal obligations 
should be determined by authority of 
one making contract to transact that 
business, and not by importance of 
his official positions, and if estab¬ 
lished routine gives subordinate of 
transit corporation authority to make 
personal contract, corporation cannot 
insist that only more important offi¬ 
cials should bipfl it to personal obli¬ 
gations; accordingly, since employee 
who accepted order for barge was a 
"manager" of corporation within rule 
that contracts of corporate "manag¬ 
er/ are personal to corporation, lat¬ 
ter was held not entitled to limita¬ 
tion of liability where barge sank 
while loaded.—The Fred E. Tiasler, 
C.CAJN'Y., 65 F.2d 589 

42. US—-In re. Nieder, D.C.Wash., 

IX F,2d 417. ‘ i 
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ity or knowledge, 43 and this rule applies to a con¬ 
tract which the owner has expressly authorized 44 
or has ratified 45 On the other hand, it has been 
"held that the right to limit liability should not be 
abridged unless by agreement of the person en¬ 
titled to the benefits of the statute; 46 that, by a 
“personal contract,” as here used, is meant a con¬ 
tract made by the person or corporation to be bound 
as distinguished from one imputed to such per¬ 
son or corporation, 47 and that the limited liability 
statute should not be cut down from its intended 
effect by too liberal an attribution of contracts to 
owners as personally theirs. 48 Moreover, the view 
has been taken that the mere fact that the owner 
personally makes the contract does not prevent 
the limitation of liability for damage or injury 
arising from a breach of a stipulation in such con¬ 


tract, not within the owner's privity or knowledge; 4 ^ 
and that the term “personal contract” has been lim¬ 
ited to those of the nature of warranties where the 
obligation was to be performed by the obligor per¬ 
sonally, 50 and does not necessarily include a prom¬ 
ise which involves the future conduct of the prom¬ 
isor, 51 or include promises to do acts necessarily 
performed through the intervention of others. 52 
In any event, an owner’s personal contract will not 
preclude his right to limitation of liability where 
the contract expressly provides that the shipments 
are subject to the limitation of liability statute. 53 

Warranty of seaworthiness. Under the rule that 
the statute does not permit limitation of liability on 
a personal contract, limitation has been held not 
to be permissible with respect to a warranty of sea¬ 
worthiness, whether express 54 or implied, 55 and 


43. U S —Interlake Iron Corp v 
Gartland S S Co, CCAMich, 121 
F 2d 267, certiorari denied Gart¬ 
land S S Co v Interlake Iron 
-Corp, 62 S.Ct 181, 314 U.S 681. 86 
LEd 545—In re Great Lakes 
Transit Corp , CCA Ohio, 81 F 2d 
441—Hockley v Eastern Transp. 
Co„ DCMd, 10 FSupp 908 

44. US—The Nat Sutton, CCAN. 
y., 62 F 2d 787, amended on other 
grounds In re W. E Hedger Co., 68 
F.2d 1021. 

£8 C.J p 648 note 88. 

-45. U S —American Warehouse, etc, 
Co v. Davison Lumber Co, N.Y., 
240 F 126, 153 C C.A 162, certiorari 
-denied 37 S Ct 405, 243 U S 643, 61 
L.Ed. 944. 

S8 CJ p 648 note 89. 

46. U S.—The S & H No 7, D C.N. 
T, 24 F.Supp. 1009. 

47. U.S—Benner Line v Pendleton, 
N.T., 217 F. 497, 133 CCA 349, af¬ 
firmed 38 SCt 330, 246 US 353, 62 
L.Ed. 770. 

48. U S — Capitol Transportation Co. 
v Cambria Steel Co, Mich, 39 S. 
Ct 292, 249 US 334, 63 LEd 631— 
The S & H No 7, D C N T, 24 F. 
Supp. 1009—The Fred E Hasler, 
D C N.T., 2 F.Supp. 45, reversed on 
other grounds, C C.A., 65 F 2d 589. 

49. US.—The Soerstad, DCN.Y., 
257 F. 130. 

68 C J. p 648 note 91. 

*0. US—The No. 34, CC.ANT, 25 
F 2d 602, certiorari denied L Boy¬ 
ers' Sons Co v Hogan, 49 S.Ct 11, 
278 U.S 606, 73 LEd. 533—The S 
& H No. 7, D.C.NY, 24 FSupp. 
1009*—Hockley v Eastern Transp. 
Co., D.C.Md, 10 FSupp 908 

•Charter party held not personal con¬ 
tract 

*J.S —The Temple ^ar, D.C.Md v 45 F. 
Supp. BQ8, affirmed, a C~L, 137 F.2d 
-^ 93 . * * \ 


51. US—The Soerstad, D C N Y., 
257 F. 130 

58 C J p 648 note 93 

52. US—The S & H. No. 7, D-C.N. 
Y, 24 FSupp 1009. 

58 C J p 649 note 94. 

Time of breaking ground as control¬ 
ling 

"With regard to matters of fitting 
the ship for the voyage m the home 
port (where the personal contract is 
made as in this case) the vessel own¬ 
er has actual personal control or op¬ 
portunities therefor, . . . while 

with respect to matters happening 
after the voyage is begun, it is nec¬ 
essarily contemplated by both parties 
that these must be performed by 
agents of the owner, beyond his per¬ 
sonal control The dividing line, 
therefore, between what losses may 
be limited and what may not will or¬ 
dinarily be marked by the time of 
breaking ground on the voyage ”— 
Hockley v Eastern Transp. Co, D.C 
Md, 10 FSupp. 908, 915. 

53. U.S—The Yungay, D.C.N.Y., 58 
F.2d 352. 

54. U.S—Coryell v Phipps, Fla, 63 

SCt 291, 317 U.S. 406, 87 L.Ed 363 
—Cullen Fuel Co v W E Hedger, 
Inc, NY, 54 S.Ct 10, 290 US. 82, 
78 LEd 189—Shamrock Towing 
Co. v Fichter Steel Corp , C.C.A N 
Y., 155 F 2d 69—W. E Hedger 

Transp. Corp. v Gallotta, C.C A N. 
Y, 145 F.2d 870—New England S. 
•S Co v. Howard, C.C.A.N Y, 130 
F 2d 354—Hockley v. Eastern 

Transp. Co., D C.Md., 10 F.Supp 
908 

58 C.J. p 648 note 86 [a] 

55. U.S—Coryell v Phipps, Fla., 68 
SCt. 291, 317 US. 406, 87 LEd. 363 
—Cullen Fuel Co. v. W. E. Hedger, 
Inc, 54 S Ct. 10, 290 U.S. 82, 7& L. 
Ed, 189—W R. Grace & Co* M 
Charleston Lighterage, & Transfer 
Co., C.A Sf’C, 193 F.2d 539--flh^'m- 


rock Towing Co v. Fichter Steel 
Corp, C.C.A.NY, 155 F.2d 69— 
W. E. Hedger Transp Corp. v Gal¬ 
lotta, CCA.N.Y., 145 F.2d 870— 
Interlake Iron Corp. v. Gartland 
S S Co, C C.A Mich., 121 F2d 267, 
certiorari denied Gartland S. S Co. 
v Interlake Iron Corp, 62 S Ct 
181, 314 US 681, 86 LEd 545— 
The Fred Smartley, Jr, CCA-Va, 
108 F2d 603, certiorari denied S C. 
Loveland, Inc v Pennsylvania 
Sugar Co, 60 S.Ct 724, 309 U.S 683, 
84 L Ed 1027—In re Great Lakes 
Transit Corp, CCA Ohio, 81 F2d 
441—The Fred E. Hasler, C.C AN. 
Y., 65 F.2d 589—American Agr. 

Chemical Co v O'Donnell Transp. 
Co., DCNY, 62 FSupp 239—The 
Steel Inventor, D C Md., 35 F.Supp. 
986—The Anastasia, DCVa., 11 F. 
Supp 314, remanded pn other 
grounds, CCA., Southern Transp. 
Co v. Knickerbocker Fuel Co, 79 
F.2d 1011—Hockley v. Eastern 
Transp Co , D.C Md, 10 F.Supp. 
908—The Emergency, D.C.N.Y, 9 
F.Supp 484 

58 C.J. p 648 note 86 [b]. 

Buie limited to acts by obligor per¬ 
sonally 

Implied contracts of seaworthiness, 
m suits on personal contract of own¬ 
er, are limited to those in nature of 
warranties where obligation was to 
be performed by obligor personally, 
and are not extended to promises to 
do acts necessarily performed 
through intervention of others—The 
Eastland, C.C f A-IH, 78 F^Sd 984, cer¬ 
tiorari dbnied Bishop v jSt Joseph- 
Chicago S S. Co„ 56,&Ct 442, 297 U. 
S. 703, 80 LEd 992—The Fred B 
Hasler, C.C.JL:tfYye5 F.2d 589. 

Authority of employee to make con¬ 
tract 

Where employee had authority to 
enter into contract to furnish barge, 
which implied warranty of seaworth¬ 
iness, owner was bound by such lm- 
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even though the breach of such warranty is with¬ 
out the owner's privity or knowledge, 56 since privity 
and knowledge are imputed to an owner in the case 
of a personal contract containing an express 57 or 
implied, 58 warranty of seaworthiness. 

Effect of charter . The mere fact that a charterer 
of a vessel, m respect of which limitation is sought, 
has by contract assumed a personal responsibility 
in respect of the claim or damage involved does 
not prevent the owner from limiting liability. 59 

Part owner . Notwithstanding the provision of the 
statute, 46 U.S.C.A. § 189, which, m a proper 
case, relieves part owners from liability m solido 
and which also confines the liability of each 
part owner to his individual interest in the ves¬ 
sel and her freight, a part owner may not lim¬ 
it his liability to his proportionate share of the 
debt or obligation, 60 or to the value of his share of 
t?he vessel and freight, 61 m the case of liability on 
his personal contract; and this rule applies to a 
contract which he has expressly authorized 62 or 
has ratified, 63 and to a contract entered into by 
one part owner, acting for all and intending to 
bind all. 64 On the other hand, it has been held 
or recognized that the statute applies where limita¬ 
tion is sought by one part owner who was not a 
party to the contract, 65 or where the contract was 
made by the master under his general authority to 
bind the owners; 66 and a part owner may, m a 
proper case, limit his liability to his share of the 
vessel where the contract was made by another 
part owner. 67 
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(2) Injuries or Obligations to, or Losses of. 
Employees 

The federal statute permits limitation in liability for 
injuries to, or losses of, seamen or other employees on 
the vessel generally; but a claim for wages, or a com¬ 
pensation award, is not subject to limitation 

The federal statute, 46 U.S C.A. § 183 et seq, 
permits limitation m respect of liability for inju¬ 
ries to seamen or other persons employed on the 
vessel, m respect of which limitation is sought, 68 
and, since the Merchant Marine Act of 1920, 46 
U.S.C.A. § 688, governing the enforcement of claims 
based on personal injury to, or death of, a sea¬ 
man, did not repeal the statute in so far as such 
statute permits limitation m respect of such claims, 69 
limitation may be had, m a proper case, of a lia¬ 
bility, the enforcement of which is sought under 
the Merchant Marine Act. 70 So also, limitation has 
been permitted in respect of the loss of the personal 
effects of the master of a scow. 71 

Wages. By virtue of an express prohibition itr 
the statute, 46 U.S.C.A. § 189, applicable to per¬ 
sons employed by the owners, a claim for a sea¬ 
man’s wages is not subject to limitation, 72 and a 
part owner may not limit his liability in respect of 
the master's wages, 73 even though another owner, 
who is owner pro hac vice, is ultimately liable for- 
the whole amount. 74 

Workmen's compensation acts. A shipowner's 
liability to pay workmen's compensation awards 
is not subject to limitation, either by virtue of the 
Longshoremen’s and Harbor Workers' Compensa¬ 
tion Act, 33 U.S C.A. § 948, expressly so provid¬ 
ing, 75 or on the theory that liability to pay com- 
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plied warranty.—The Fred E. Hasler, 

supra. 

56. U S —Hockley v Eastern 

Transp. Co, DCMd, 10 F.Supp 
908. 

57. U S.—The Fred Smartley, Jr, C 
C.AVa, 108 F 2d 603, certiorari de¬ 
nied S C Loveland, Inc. v Penn¬ 
sylvania Sugar Co, 60 S Ct. 724, 
309 U S. 683. 84 LEd 1027. 

58. U S —The Fred Smartley, Jr, C 
CAVa, 108 F.2d 603, certiorari de¬ 
nied S C Loveland, Inc. v Penn¬ 
sylvania Sugar Co, 60 SCt. 724, 
309 US 683, 84 LEd 1027 

59. U S —The E S. Atwood, C C A.N 
Y., 289 F. 737 

68 C J. P 649 note 96. 

60. U S.—Luckenbach v. W J. Mc- 
Cahan Sugar Refining Co., NY, 39 
S.Ct 63, 248 US. 139, 63 LEd. 170, 
1 A L.R 1522 

58 C.J. p 649 note 97. 

61. U S —American Warehouse, etc, 
Co v. Davison Lumber Co, NY., 
240 F. 126, 153 C.C.A 162, certiorari 


denied 37 S Ct 405, 243 US 643, 61 
LEd 944—Douse v Sargent, DC. 
N.Y., 48 F 695. 

62. U.S— McPhail v Williams, D.C 
Mass, 41 F. 61. 

58 C J p 649 note 99 
S3. US —American Warehouse, etc., 
Co v Davison Lumber Co, NY, 

! 240 F 126, 153 CCA 162, certiorari 

denied 37 SCt 405, 243 U.S 643, 61 
LEd 944 

58 C,J. p 649 note 1. 

64. US —Luckenbach v. W J. Mc- 
Cahan Sugar Refining Co, NY, 39 
SCt 53, 248 US 139, 63 LEd 170, 
1 ALR. 1522 

65. U S —Warner v. Boyer, D C.Pa, 
74 F. 873 

58 CJ p 649 note 3. 

66. U.S—Warner v. Boyer, supra. 
N.Y—Hanschell v. Swan, 51 NYS 

42, 23 Misc 304. 

58 C.J. p 649 note 4. 

67. US—Douse v. Sargent, DCN. 
Y., 48 F. 695 


68. U.S.— 1 The Oloha, C C A.Wash., 35- 
F 2d 447, 

68 C J. p 650 note 21. 

69. U S.—In re East River Towing 
Co, NY., 45 SCt 114, 266 US 355, 
69 LEd. 324. 

58 C J. p 650 note 23 

70. U.S—The William A- McKen— 
ney, D C Mass., 41 F 2d 754. 

58 C.J p 651 note 24. 

71. U S —The Oneida, CCANT, 
282 F. 238. 

58 CJ p 651 note 33. 

72. US—In re Castnan SS Co , D. 
C.N.Y., 290 F. 397 

73. US —Douse v. Sargent, DCN. 
Y., 48 F 695 

74. US —Douse v Sargent, supra. 

75. U.S —The Linseed King, DCN 
Y, 48 F 2d 311, affirmed, C.C A, In- 
re Spencer Kellogg & Sons, 52 F. 
2d 129, reversed on other grounds-. 
The Linseed King, 52 SCt 450, 285- 
U.<S 502, 76 LEd 903. 
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pensation awards under certain compensation acts 
arises from the employer's personal contract. 76 

Transportation . Limitation has been denied in 
respect of the claim of seamen for transportation 
to the home port, where they are prematurely dis¬ 
charged. 77 

(3) Other Liabilities or Causes of Liability 

The applicability of the federal statute providing 
for limited liability has been adjudicated with respect to 
various liabilities. 

The applicability of the federal statute providing 
for limited liability has been adjudicated with re¬ 
spect to various liabilities. 78 

Statutory liability of stockholders . Stockholders 
of a corporation, to which the vessel involved be¬ 
longs, may, under the federal statute, limit their 
direct liability for the debts and liability of the cor¬ 
poration, imposed on them 'by state constitutional 
provision; 79 and the effect of the statute in this 
respect may not be avoided on the theory that 
their liability under such constitution is an inde¬ 
pendent one voluntarily assumed by contract. 80 

Nonmaritime torts The federal statute with re¬ 
spect to limited liability extends to an owner's lia¬ 
bility for nonmaritime torts, committed without 
the privity or knowledge of the owner, 81 and the 
constitutionality of the statute in this respect has 


been upheld 82 The limited liability legislation does 
not, however, extend protection against loss occa¬ 
sioned by the contact of the vessel with a pile struc¬ 
ture, constructed by the owner of the vessel, at¬ 
tached to the land but extending into navigable 
waters without due precautions to guard against ac¬ 
cidents, in the absence of any neglect or want of 
care on the part of those on the vessel. 83 

Sunken vessel; obstruction of navigation. The 
right to limit liability arising from the sinking 
of a vessel, which results m obstructing naviga¬ 
tion, has been recognized or upheld. 84 So the right 
of an owner of a vessel, which had sunk and was 
an obstruction to navigation, to limit liability in 
respect of an action by a state or municipality to 
recover the cost of raising and removing the ves¬ 
sel, has been recognized where the owner had not 
assumed liability in the matter, 85 notwithstanding 
a state statute or municipal ordinance imposes the 
cost of removal on the owner. 86 The right to a limi¬ 
tation of liability applies to a claim for damage 
to realty by reason of the failure to remove a 
sunken vessel from land under water, 87 even though 
the case is not an admiralty cause and is tried in 
a state court. 88 

Improper navigation . Under the statute, in gen¬ 
eral, the owner may limit his liability in respect of 
damages or injuries resulting from faults of naviga¬ 
tion of those in charge of the vessel. 89 


76. U S.—The Linseed Kang, D C 1ST 
Y., 48 F 2d 411, affirmed, CCA., In 
re Spencer Kellogg & Sons, 52 F 
2d 129, reversed on other grounds 
The Linseed King, 52 S.Ct 450, 285 
US. 502, 76 LEd 903. 

■*77. U.S—In re Murphy, DC Ala., 27 
F.2d 908, reversed on other 
grounds, C.C.A., Virgima-Carolina 
Chemical Corporation v. Murphy, 
32 F.2d 87 

■58 CJ p 651 note 32. 

'78. US—In re 'Starin, DC N’T, 124 
F. 101. 

A claim In favor of the United 
States is subject to limitation—U. £ 
v. Hamburg-Amenkamsche Packet- 
.fahrt Actien Gesellschaft, NY, 212 
F. 40, 128 CCA. 496, L R A1917C 
1103—58 C.J. p 645 note 42 
. Cl aim for repayment of freight 

A claim for the repayment of 
freight money paid in advance, but 
not earned by reason of the failure 
. of the ship to deliver the cargo, is 
not one of the claims m respect of 
which limitation may be had—In re 
Liverpool, etc, Steam Co, DC N.Y, 
3 F. 168. 

Costs of action to enforce liability 
The liability of a person, who seeks 
"■ limitation, for the costs of a prior ac¬ 


tion against him to enforce the lia¬ 
bility, is not, it has been held, sub- 
j’ect to limitation—In re Starin, D.C 
N.Y, 124 F. 101—58 C.J. P 652 note 
46. 

79. US—Flink v Paladim, Cal, 49 
SCt 255, 279 US 59, 73 LEd 613. 

80. US —Flink v Paladim, supra. 

81. US—Just v Chambers, Fla, 61 
SCt 687, 312 US 383, 668, 85 LEd 
903—The Trim Too, D C Mass , 39 
FSupp 271—The City of Bangor, 
DC.Mass, 13 F.Supp. 648. 

58 C.J p 646 note 52 
Rule held otherwise prior to amend¬ 
ment of 1884 

U S —Goodrich v. Gagnon, C C Wis., 
36 F 123. 

58 CJ. P 646 notes 49-51. 

82. US —The Steam Dredge No. 6, 
DCNY., 222 F 576, affirmed 241 F 
69, 154 C C.A. 69, certiorari denied 
Standard Gas Light Co v. Packard 
Co , 37 S Ct. 745, 244 U S 659, 61 L 
Ed. 1375 

83. La —Darrall v. 'Southern Pac. 
Co., 17 So 884, 47 La Ann. 1455 

84. U S.—The Irving F. Ross, D.C 
Mass, 8 F 2d 313. 

58 C J. p 646 note 56. 

Obstruction of wharf 
I Liability of owner of sunken ves¬ 
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sel for obstruction of wharf was one 
to which limited liability act ap¬ 
plied.—The City of Bangor, DC. 
Mass., 13 FSupp. 648 

85. US —The Central States, DC.N. 
Y, 9 F.Supp 934. 

58 C.J. p 646 note 57. 

86. U S.—The Central States, supra. 
58 C.J. p 646 note 57 [a]. 

87. NY.—In re Wheeler's Will, 76 
N.Y.S 2d 159, 191 Misc 33. 

Raising of vessel not required 

Owners are not required to raise a 
vessel which sinks at the pier but 
may abandon it and limit their lia¬ 
bility—In re Wheeler’s Will, supra. 

88. N.Y—In re Wheeler’s Will, su¬ 
pra. 

89. U S.—In re Mexican-Amen can, 
etc, SS. Corp, DC La., 34 F2d 674, 
affirmed, CCA., Arr oz Milling Co 
v Mexican-American Fruit & 
Steamship Corporation, 42 F.2d 
1012, certiorari' denied Marshall 
Hall Milling Co. v. Mexican-Ameri¬ 
can Fruit & Steamship Corpora¬ 
tion, 51 SCt. 87, 282 U.S 885, 75 L 
Ed. 780. 

58 C J P 646 note 59. 

Privity or knowledge with respect to 
fault in management or naviga¬ 
tion of vessel see infra § 244 d. 
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Collision. The right of a person, otherwise en¬ 
titled, to limit liability m respect of loss or dam¬ 
age arising from collision includes loss or damage 
to cargo on the vessel, as to which limitation is 
sought, 90 damage to other vessels 91 and their car¬ 
goes, 92 and personal injuries, 93 including death, 94 
suffered by a passenger as a result of a collision, 
caused in part by the negligence of the officers of 
the vessel of the carrier. 95 

Personal injuries and death. The limited liability 
statute permits limitation m respect of personal in¬ 
jury, 96 and injuries resulting in death, 97 notwith¬ 
standing the statutory provisions as to apportion¬ 
ment among claimants and as to the transfer to 
trustees of the interest in the vessel and freight 
apparently refer to injuries to, and loss of, prop¬ 
erty 98 Where an action is brought under the stat¬ 
ute, 46 U.S.C.A. § 764-, providing that, whenever 
a right of action is granted by the law of any for¬ 
eign state because of death by wrongful act on 
the high seas, such right may be maintained in 


an appropriate action in admiralty in the courts of 
the United States without abatement m respect of 
the amount for which recovery is authorized, not¬ 
withstanding United States statutes to the contrary, 
the limitation of liability statute does not apply 99 

Injuries to, and losses of, passengers The stat¬ 
ute permits limitation m respect of liability for per¬ 
sonal injuries to passengers, 1 including personal 
injuries resulting m death, 2 whether the liability is 
based on the general admiralty law or on a fed¬ 
eral or a state statute 3 Likewise limitation m re¬ 
spect of loss of baggage is permitted by the act. 4 
However, m cases coming within the provision of 
the statute, 46 U.S.CA. § 491, providing for the 
liability of the owner for the full amount of damage 
to passengers or their baggage on steam vessels, re¬ 
sulting from neglect or failure to comply with 
statutory provisions for insurance of the safety- 
of such vessels, or from certain known defects,, 
the right to claim limitation m respect of injuries 
to, or death of, passengers, or m respect of loss 


90m U S —Norwich, etc., Transp Co. 
v. Wnght, Conn., 13 Wall. 104, 20 
LEd- 585—In re Norwich, etc, 
Transp Co, C.CNY, 18 FCasNo 
10,362, 17 Blatchf, 221, affirmed 
Place v. Norwich & N Y Transp 
Co, 6 SCt 1150, 118 US. 468, 30 
LEd 134. 

91. U S —Norwich, etc , Transp Co 
v. Wright, Conn., 13 Wall 104, 20 L 
Ed. 585 

58 C J. p 647 note 68. 

92. U S —Norwich, etc , Transp. Co, 
v. Wright, supra 

58 C J P 647 note 69 

93. U S.—In re Norwich, etc, 

Transp. Co, CCNY., 18 FCasNo 
10,362, 17 Blatchf 221, affirmed 

The City of Norwich, 6 SCt 1150, 
118 US 468, 30 LEd. 134 

94. US.—The City of Rome, BON. 
Y, 24 F.2d 729, affirmed, CCA, 
Ocean S S. Co. of Savannah v. U 
S , 38 F2d 782—The Alola, D.C/Va, 
228 F 1006. 

95. US—The San Rafael, DC.Cal, 
134 F 749, reversed on other 
grounds 141 F 270, 72 CCA 388, 
certiorari denied 26 S Ct. 756, 200 
U S 619, 50 L.Ed 623. 

68 C J p 647 note 72. 

96. U S —Just v Chambers, Fla., 61 
SCt. 687, 312 US 383, 668, 85 L 
Ed 903—Rautbord v. Ehmann, C 
A Ill., 190 F 2d 533—The W D 
Anderson, CCAPa, 94 F2d 377, 
certiorari denied Atlantic Refining 
Co. v. Smith, 58 SCt 764, 303 US 
658, 82 LEd 1117—The Princess 
Sophia, CCA.Wash, 61 F2d 339, 
certioran denied Brace v. Canadian 
Pac R. Co, 53 SCt. 396, 288 U.S 
604, 77 L.Ed 980, 


Cal —-A Paladim, Inc., v. Superior 
Court in and for City and County of 
San Francisco, 21 P.2d 941, 218 Cal 
114. 

NY.—De Pinto v O’Donnell Transp 
Co, 40 NY.S 2d 218, 180 Misc 649, 
affirmed and modified on other 
grounds In re De Pinto’s Estate, 45 
N.Y.S 2d 414, 266 App.Div. 1002, re¬ 
argument denied 45 N Y.S 2d 929, 
267 App Div 760, reversed on oth¬ 
er grounds 55 N E 2d 855, 293 N.Y 
32 

58 C J p 647 note 78. 

Shooting during longshoreman striie 

U S —The Wichita Falls, D C.Tex , 
15 FSupp 612. 

97. US—Just v 6hambers, Fla, 61 
SCt. 687, 312 US. 383, 668, 85 L 
Ed 903—Rautbord v. Ehmann, C. 
A Ill, 190 F.2d 533—The W. D An¬ 
derson, C C.A Pa., 94 F 2d 377, cer¬ 
tiorari denied Atlantic Refining Co. 
v. Smith, 58 SCt 764, 303 US 658, 
82 L Ed 1117—The Princess So¬ 
phia, CCA Wash, 61 F 2d 339, cer¬ 
tiorari denied Brace v Canadian 
Pac R Co, 53 SCt 396, 288 US 
604, 77 LEd. 980 

Cal.—A, Paladim, Inc, v. Superior 
Court in and for City and County 
of San Francisco, 21 P.2d 941, 218 
Cal. 114 

N Y.—De Pinto v O’Donnell Transp. 
Co, 40 N Y.S 2d 218, 180 Misc 649, 
affirmed and modified on other 
gTounds In re Do Pinto’s Estate, 45 
N Y S 2d 414, 266 App Div. 1002, re¬ 
argument denied 45 N Y.S 2d 929, 
267 App Div 760, reversed on oth¬ 
er grounds 55 NE 2d 855, 293 N.Y. 
32 

58 C.J, p 647 note 79, 
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98. R I —Rounds v Providence, etc 
SS Co, 14 RI 344. 

58 C J p 647 note 82 
Apportionment in general see infra 
§ 256. 

Transfer to trustee in general see in¬ 
fra § 247. 

99. U.S—The Vestris, D.C.N.Y, 53- 
F.2d 847 

Suit required to he in admiralty 
The right to sue under such stat¬ 
ute without limitation of liability is 
applicable only to suits m admiralty, 
and admiralty is exclusive forum in 
which plaintiff may assert his rights. 
—Egan v. Donaldson Atlantic Line, 
DCNY, 37 FSupp 909. 

1. US —The Princess Sophia, CC.A. 
Wash, 61 F 2d 339, certiorari de¬ 
nied Brace v Canadian Pac. R Co, 
53 SCt 396, 288 U.S 604, 77 L.Ed. 
980. 

58 C J. p 649 note 9. 

2. U.S —The Princess Sophia, CCA. 
Wash, 61 F 2d 339, certiorari de¬ 
nied Brace v Canadian Pac R Co., 
53 SCt 396, 288 US 604, 77 LEd. 
980 

58 C J. p 649 note 10 

3. U.S.—The City of Columbus, D C 
Mass, 22 F. 460 

58 C.J. p 650 note 11. 

4. U.S.—In re Mexican-American, 
etc., Corp., D C.La, 34 F 2d 674, 
affirmed, C.C A, Arroz Milling Co 
v. Mexican-American Fruit & 
Steamship Corporation, 42 F 2d. 
1012, certiorari denied Marshall 
Hall Milling Co v Mexican-Ameri¬ 
can Fruit & Steamship Corpora¬ 
tion, 51 S.CL 87, 282 UJS. 885* 75*. 
LEd 780 

58 C.J. p 650 note 12. 
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of, or injury to, their baggage has been denied. 5 
Nevertheless, such statute m terms imposing full 
liability does not affect limitation in respect of 
claims for personal injuries, including injuries re¬ 
sulting m death, 6 or for loss of, or injury to, bag¬ 
gage, 7 involving conditions to which such statute 
does not apply, and a like rule applies m respect 
of the statute rendering an owner liable if the per¬ 
son in command of a steamer navigating a river 
elects to proceed after a warning that further nav¬ 
igation is unsafe. 8 

Loss of, or injury to, property on vessel . The 
right to limit liability has been held to apply to 
cases of loss of, or injury to, property, 9 such as 
cargo on the vessel. 10 The statute also applies in 
respect of an unjustifiable sale of cargo by the 
master m a foreign country after his vessel has 
been condemned as unsea worthy. 11 Notwithstand¬ 
ing the owner of a vessel may not claim exemp¬ 
tion from liability under the statute providing, m 
substance, that no owner of a vessel shall be liable 
for any loss or damage which may happen to any 
merchandise on board such vessel, by reason or by 
means of fire happening to, or on board, the ves¬ 
sel, unless such fire is caused by the design or neg¬ 
lect of such owner, discussed supra § 129, the cir¬ 
cumstances may be such as to permit limitation, un¬ 
der the limited liability statute, m respect of loss 
of, or damage to, cargo by fire on the vessel. 12 

Liability of tug for injury to, or loss of, tow and 
cargo of tow. The statute permits the limitation 
of the liability of the owner of a tug for the loss 
of, or injury to, the tow, 13 or the cargo on the tow, 14 
as where the injury or loss resulted solely from 
negligence of employees of the owner, in charge of 

S. U S.—Hines v Butler, C.C A Md., 

278 F. 877, certiorari denied 42 S Ct 
185, 257 US 659, 66 L Ed 421. 

58 CJ. p 650 note 15 

U.S—The Princess Sophia, C.C.A 
Wash., 61 F 2d 339, certiorari de¬ 
nied Brace v. Canadian Pac. R. Co, 

53 SCt. 396, 288 US. 604, 77 L.Ed. 

980. 

58 C J. p 650 note 16. 

7. U S.—The Princess Sophia, C.C.A. 

Wash., 61 F.2d 339, certiorari de¬ 
nied Brace v. Canadian Pac. R. Co., 

53 SCt 396, 288 US. 604, 77 L.Ed. 

980—Petition of Canadian Pac. R. 

Co, D.CWash., 278 F. 180. 

8. U.S.—The Longfellow, Ohio, 104 
F, 360, 45 C.C A. 379. 

9. ' U S —Butler v. Boston & Savan¬ 

nah Steamship Co , Mass , 9 S Ct. 

612, 130 U.SL 527, 32 L Ed 1017— 

The Princess Sophia, C C.A.Wash., 

61 F.2d 333, certiorari denied Brace 

v. Canadian Pac. PL Co., 63 S.Ct 

?Sl6 ? 288 T7$. 6Q4! 77 ,L.Ed. 980 T ( 


the tug. 15 The liability of the owner of a towing 
company for negligence in furnishing an incompe¬ 
tent tug for a towing job, thereby causing loss, is 
such a liability as comes within the statute provid¬ 
ing for limitation of liability, 16 notwithstanding no 
negligence is claimed on the part of the tug or 
anyone on board at the time of the collision, 17 
since the negligence of the owner should be im¬ 
puted to the tug, which would thereby be an of¬ 
fending vessel to be surrendered, and within the 
statute 18 

§ 244. Privity or Knowledge and Personal 
Acts or Omissions of Person Seeking 
Limitation 

a In general 

b Persons acting for owner generally 

c. Seaworthiness, equipment, and man¬ 

ning 

d. Management and navigation; devi¬ 

ation ; fire 

a. In General 

Limitation of liability may not be had under the 
limited liability statute if the owner is chargeable with 
privity or knowledge, or is guilty of fault or neglect, 
as to a matter which actually contributes to the damage 
or injury in respect of which limitation is sought. 

In view of the fact that, by the terms of the 
federal statute, 46 U.S.C.A. § 183 a, the limita¬ 
tion of liability is provided for in respect of acts, 
matters, etc., done, occasioned, or incurred without 
the privity or knowledge of the owner, limitation 
may not be had if the owner is chargeable Vfith 
privity or knowledge withm the meaning of the 
statute 19 Accordingly, where the owner received 

273 F 668, certiorari denied 42 
S.Ct 272, 258 US. 618, 66 L Ed. 794 
—The Richard F. Young, D.CVa., 
245 F 499 

15. U.S —Bronx Barge Corp. v. Con¬ 
nelly Transp. Corp., C.C.A.SC, 35 
F 2d 294. 

58 C.J. p 651 note 43. 

16. U.S —The Severance, C.C.A.N C, 

152 F2d 916, certiorari denied 

Stone v Diamond S S. Transp 
Corp, 66 SCt. 1344, 328 U.S. 853, 
90 LEd. 1626 

17. U.S'—The Severance, CLC.A.NC, 

152 F2d 916, certiorari denied 

Stone v. Diamond S. , S. Transp. 
Corp., 66 SCt 13U, 328 U.S 853, 
90 LEd. 1^6. 

18. U.S.—The Severance, C.C A.N C , 

152 F.2d ( 916, certiorari denied 

Stone v. lihamond S. S Transp. 
Corp., 66 S.Ct., 1344, 328 U.S. 853. 
j90 L.Ed. 1626. 

IQ. U.S,—The Marguerite, C C.A 

Wis., 140 F 2d 491—In re Great 


10. U S —In re McDonald Transp. j 

Co, D C.Mass , 4 F.2d 1010. j 

58 C.J p 651 notes 36, 37. 

Secondary liability of owner of char¬ 
tered ship 

U S.—American Tobacco Co. v. The 
OECatmgo Hadjipatera, CA.NY, 194 
F 2d 449, certiorari denied 72 SCt 
1076, 343 US 978, 96 L.Ed -. 

11. U S —The Giles Loring, D C Me., 
48 F. 463. 

58 C J p 651 note 35. 

12. U S.—Hines v. Butler, C.C.A. 
Md., 278 F. 877, certiorari denied 
42 S.Ct 185, 257 US 659, 66 LEd 
421. 

58 C J. p 651 note 39 

13. U.S —The Richard F. Young, 
D C.Va , 245 F. 499, 

58 CJ p 651 note 41. , 

Liability of tower for damage to, t tow 
or cargo generally see the GJ.S. 
title Towage, §§ 34-96, also 63 C.J, 
p 22 note 1 '5,9 nofd 28,! ' 

14. US.—TJie (( M&hanoy. C.C [ 
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notice that a vessel had broken adrift and was caus¬ 
ing damage, he has been held not to be entitled to 
the limitation of liability as to the damage done 
after such notice. 20 Where, however, the act or 
omission which causes the loss is without the priv¬ 
ity or knowledge of the owner, he is entitled to the 
limitation of liability; 21 and the owner of a boat 
operated by another is entitled to limitation of lia¬ 
bility even though the damages were occasioned by 
the fault or negligence of the operator, provided 
the incident giving rise thereto was without the 
privity or knowledge of such owner. 22 In fact, 
the owner of a boat operated by another is entitled 
to exoneration from all liability for damages occa¬ 
sioned without fault or negligence on the part of the 
operator. 23 

Liberal construction of statute . The general rule 
that the statute should be construed liberally in fa¬ 


vor of the owner who seeks limitation in order to 
effectuate the purposes of the statute, discussed 
supra § 239, has been applied m determining wheth¬ 
er or not the damage or injury occurred with the 
privity or knowledge, or resulted from the per¬ 
sonal fault, of the owner. 24 

Personal fault or neglect of owner . Since the 
liability limited by the federal statute is an im¬ 
puted liability, 25 that is, a liability imputed by law 
by reason of the ownership of the vessel, 26 the own¬ 
er remains liable without limitation for his own 
fault or neglect, 27 or, as discussed supra § 243 b 
(1), for his own contracts. In other words, the 
statute applies only when the owner of the vessel 
is sought to be made liable for the fault of some 
person other than himself. 28 In fact, it has been 
held that it is the purpose of the statute to protect 
the owner from the consequences of the acts, con- 


Lakes Transit Corp., CCA Ohio, 
81 F.2d 441—The Vestns, DCNI, 
60 F 2d 273—The Yungay, D C 
NY ( 58 F2d 352—In re Pennsyl¬ 
vania R Co, CC.ANY, 48 F 2d 
559, certiorari denied James Mc¬ 
Williams Blue Line, Inc., v Penn¬ 
sylvania R. Co, 52 S Ct 21, 284 
ITS 640, 76 L Ed 544—W R Grace 
& Co. v. Charleston Lighterage & 
Transfer Co, DC.SC, 98 F Supp 
256, affirmed m part and reversed 
in part on other grounds, C.A., 193 
F2d 539—The Mattie, DCN.T., 38 
FSupp 745, affirmed, C.C A, Ja¬ 
cobus Grauwiller Co. v Reichert, 
136 F 2d 904 

Cal —A. Paladmi, Inc, v Superior 
Court in and for City and County 
of San Francisco, 21 P.2d 941, 218 
Cal 114 

58 C.J p 652 notes 47, 48. 

Paramount inquiry, m proceedings 
by owner of vessel for limitation of 
liability, is with respect to privity 
or knowledge of owner of defect, 
condition, or other cause of injury 
or damage —The Mist-Chief, D C. 
RI, 57 F2d 875 

Shooting by guards during long¬ 
shoreman strike was held to be with 
full knowledge of owner —The 
Wichita Falls, DC Tex, 15 FSupp 
612 

Telephonic oommunication. 

Owner of tug whose office was in 
telephone communication with tug¬ 
boat captain befoie tug set out on 
rough sea could not, in seeking to 
limit liability, successfully plead ab¬ 
sence of privity or knowledge of in¬ 
sufficiency of lines —The Robert H 
Smith, DCNY., 3 FSupp 531. 

20 , U $ —In re Pennsylvania R Co, 
CCAN.I, 48 F.2d 559, certiorari 
denied James McWilliams Blue 
Line, Inc., v. Pennsylvania R Co, 
52 SCt. 21, 284 US. 640, 76 L.Ed 
544. i 


21. U S —Commei cial Molasses Corp 
v New York Tank Barge Corp, 
NY., 62 SCt 156, 314 US 104, 86 
LEd 89—Shamrock Towing Co v 
Fichter Steel Corp, C C A.N Y , 155 
F.2d 69—Continental Ins Co v. 
Sabine Towing Co , C C.A.Tex , 117 
F 2d 694, certiorari denied Sabine 
Towing Co v Continental Ins. Co, 
61 S.Ct. 1111, 313 US 588, 85 LEd 
1543—The Carson, C.C A Cal, 104 
F 2d 762, certiorari denied Union 
Dredging Co. v Brashear, 60 S.Ct 
120, 308 U.S 591, 84 LEd. 494— 
The South Coast, CCA Cal, 71 
F 2d 891, certiorari denied Willey 
v Hobbs, Wall & Co, 55 S Ct. 347, 
293 US 627, 79 LEd 713—The 
Snug Harbor, D.CNY, 53 F 2d 407 
—In re Pennsylvania R Co , C C A 
N.Y, 48 F 2d 559, certiorari denied 
James McWilliams Blue Line, Inc., 
v. Pennsylvania R. Co, 52 S Ct 
21, 284 US. 640, 76 LEd 544—In¬ 
dian Ridge Canning Co v The 
Captain Nick, DC La, 98 FSupp 
664—The Hindoo, DC.NY, 74 F 
Supp 145—In re Defense Plant, 
DC.Tenn, 58 FSupp. 931—The 
Tregenna, DCN.T, 35 FSupp 118, 
reversed on other grounds Farr v 
Ham S S Co., 121 F 2d 940—The 
Mary T Tracy, DCNY, 298 F 
528, decree reversed on other 
grounds, C.C A, 8 F 2d 591 

22. U S —Rautbord v. Ehmann, C A. 
Ill, 190 F 2d 533—Petition of Mar¬ 
tin, DC Pa, 102 FSupp 43. 

23. US —Rautbord v. Ehmann, C A. 
Ill., 190 F.2d 533—In re Defense 
Plant Corp , D C.Tenn , 58 F Supp. 
931 

24. U S —The North Star, D C Mass., 
3 F.2d 1010 

58 C J p 652 note 53. 

Caution in finding privity 

The limited liability statute should 

not be cut down from its intended 
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effect by too easy a finding of privity 
or knowledge on the part of owners 
—Capitol Transportation Co. v Cam¬ 
bria Steel Co , Mich , 39 S Ct 292, 249 
US 334, 63 LEd. 631—The Fred E. 
Hasler, D C N.Y, 2 F Supp. 45, re¬ 
versed on other grounds, CCA, 65 
F 2d 589. 

25. U S —American Car & Foundry 
Co v. Brassert, Ill., 53 SCt. 618, 
289 US. 261, 77 LEd. 1162. 

26. U.S.—American Car & Foundry 
Co v. Brassert, supra. 

27. U.S—American Car & Foundry 
Co v Brassert, supra—Henson v. 
Fidelity & Columbia Trust Co, 
C.CA.Ky, 68 F 2d 144, rehearing 
denied, CCA, 69 F 2d 778—The 
Nat Sutton, CCAN.Y, 62 F 2d 
787, amended on other grounds In 
re W E. Hedger Co, 63 F 2d 1021 
—The Snug Harbor, DCNY, 53 
F 2d 407—The Inga, DCNY, 33 
F Supp 122—The Pegeen, D C.Cal, 
14 F Supp. 748—Hockley v East¬ 
ern Transp Co, D.C.Md, 10 F. 
Supp. 908. 

N.Y—King v. Liotti, 76 N.Y.S 2d 98, 
190 Mi sc 652. 

58 C J. p 652 note 51. 

Under Trench statute limiting l 
bility 

U.S—Accinanto, Limited v. Cosmo¬ 
politan Shipping Co , D.C Md., 100 
F Supp 826. 

Owner held at fault or negligent 
U.S —U. S v. Eastern Transp Co, 
CCAN.Y, 59 F.2d 984—The Ernie 
Miller, D.C-Lsu, 71 FSupp. 806— 
The Cleveco, D C Ohio, 59 F Supp. 
71, affirmed, CC.A, 154 F2d 605. 

58 CJ p 652 note 51 [a], 

28. U.S.—Henson v. Fidelity & Co¬ 
lumbia Trust Co., D C.N. Y, 3 F. 
Supp, 950, affirmed, C C.A., 68 F2d 
144, rehearing denied 69 F2d 778. 
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tractual or tortious, of the master, crew, or agent, 
when the vessel is not under his control, 29 or from 
the consequences of accidents and disasters not due 
to his personal neglect or default, 39 and not to pro¬ 
tect him from the consequences of his own acts or 
neglect. 31 

What constitutes fr privity or knowledge” general¬ 
ly . In the phrase “privity or knowledge,” as used 
in the federal statute, “privity” has been defined as 
some personal participation of the owner in the fault 
or negligence which caused or contributed to the 
loss or injury, 32 and “knowledge” has been defined 
as some personal knowledge or means of knowledge 
of which he is bound to avail himself of a contem¬ 
plated loss, or of a condition of things likely to 
produce or contribute to the loss, without adopting 
appropriate means to prevent it. 33 Such “knowl¬ 
edge” or “privity,” in order to defeat the right to 
limit liability, must be not merely constructive 
but in a measure actual, 34 that is, actual, m the 
sense of knowledge or authorization, or immediate 


control of the wrongful acts or conditions, or 
through some kind of personal participation in 
them; 35 and the necessity for the presence or ex¬ 
istence of personal concurrence or participation, 36 
or of personal knowledge or means of knowledge, 37 
has frequently been asserted. Negligence of itself 
does not necessarily establish the existence on the 
part of the owner of a vessel of privity or knowl¬ 
edge, 36 although, it has been said, there may be 
negligence which will 39 Privity like knowledge 
turns on the facts of each particular case. 40 

“ Privity” or “knowledge” of corporation . A cor¬ 
poration may be charged with “privity” or “knowl¬ 
edge,” 41 or what may be regarded as its personal 
fault, 42 which will prevent limitation under the 
statute, by the acts or knowledge of its managing 
officers, as considered infra subdivision b of this 
section. On the other hand, the corporation may 
be without privity or knowledge of conditions and 
so entitled to the benefit of the statute. 43 


23. TJ.S—The Fred E Hasler, C.C 
AKY, 65 F.2d 589, 590, 591—The 
Snug Harbor, DC.NY, 53 F 2d 407 
—In re Jacobson, DC Tex, 52 F. 
2d 179—The Mattie, DCN.Y., 38 
F Supp. 745, affirmed, C C.A., Ja¬ 
cobus Grauwiller Co v. Reichert, 
136 F 2d 904—Hockley v. Eastern 
Transp. Co, D.C.Md., 10 F.Supp. 
908. 

30. TJ.S.—The Maine, D C Md , 28 F. 
Supp 678, affirmed, C.C A, Stand¬ 
ard Wholesale Phosphate & Acid 
■Works v. Travelers Ins. Co., 107 
F 2d 373. 

31* TJ.S—The Snuff Harbor, DC 
KY, 53 F 2d 407—Hockley v. East¬ 
ern Transp. Co, DCMd, 10 F. 
Supp 908. 

32. TJ.S—Coryell v. Phipps, Fla, 63 
SCt. 291, 317 TJ.S 406, 87 L Ed 
363—Continental Ins Co. v. Sabine 
Towing 1 Co, C C.A Tex, 117 F.2d 
*694, certiorari denied Sabine Tow¬ 
ing Co. v. Continental Ins Co, 61 
S.Ct. 1111, 313 TJ.S 588, 85 LEd 
1543—The South Coast, CCA.Cal, 
71 F.2d 891, certiorari denied Wil¬ 
ley v. Hobbs, Wall & Co, 55 S Ct 
347, 293 U.S. 627, 79 LEd 713— 
The Carroll, D.CMd., 60 F 2d 985— 
The Yungay, DC.N.Y, 58 F.2d 352 
—The Ruth Conway, D.C.Md, 75 
F.Supp. 514, affirmed, C.A., Harbor 
Towing Corp. v. Parker, 171 F 2d 
416, certiorari denied 69 S Ct 1050, 
337 TJS. 907, 93 L.Ed 1720—The 
■Chickie, D.C.Pa, 54 F.Supp. 19— 
The Mattie, DCNY, 38 F Supp 
745, affirmed, C.C.A., Jacobus Grau- 
willer Co. v. Reichert, 136 F.2d 904 
—Petition of Ldebler, DC.N.Y., 19 
FSupp. 829 

NY—De Pinto v O'Donnell Transp 
Co.. 40 N.Y.S 2d 218; 180 Misc. 649, 


affirmed and modified on other 
grounds In re De Pinto's Estate, 
45 NTS2d 414, 266 App Div. 1002, 
reargument denied 45 NYS2d 929, 
267 App Div 760, reversed on other 
grounds 55 N E 2d 855, 293 NY 32 

58 C J p 653 note 65. 

33. TJ.S —The Oleveco, CCA Ohio, 
154 F.2d 605—The South Coast, 
C.C A Cal., 71 F 2d 891, certiorari 
denied Willey v. Hobbs, Wall & 
Co, 55 SCt 347, 293 U.S. 627, 79 
LEd 713—The Carroll, DCMd, 
60 P 2d 985—The Snug Harbor, 
DC.NY, 53 F.2d 407—The Ruth 
Conway, D C Md , 75 F Supp 514, 
affirmed, C A., Harbor Towing 
Corp. v. Parker, 171 F 2d 416, cer¬ 
tiorari denied 69 SCt 1050, 337 
US 907, 93 LEd. 1720—The Chic¬ 
kie, DC Pa., 5*4 F.Supp 19—Peti¬ 
tion of Liebler, DCN.Y, 19 F 
Supp 829. 

N.Y—De Pinto v. O’Donnell Transp. 
Co, 40 N.Y.S 2d 218, 180 Misc. 649, 
affirmed and modified on other 
grounds In re De Pinto's Estate, 45 
NY.S.2d 414, 266 App.Div. 1002, 

reargument denied 45 N Y S 2d 929, 
267 App Div 760, reversed on other 
grounds 55 N E 2d 855, 293 NY. 32. 

58 C J p 653 note 65 

34. U.S —Rautbord v Ehmann, C A. 
Ill., 190 F 2d 538—The Marguerite, 
C.C A Wis , 140 F 2d 491—The Mat- 
tie, DCNY, 38 FSupp 745, af¬ 
firmed, C.C.A , Jacobus Grauwilier 
Co v Reichert, 136 F.2d 904—Peti¬ 
tion of Liebler, DCN.Y., 19 F T 
Supp. 829. 

58 C.J p 653 note 66. 

35. U.S.—The Oneida, CCANY, 
282 F. 238—The Colima, DCN.Y.; 
82 F. 66*5. 

36. ITS.—Rautbord v. Ehmann, CXA 

1211 


HI., 190 F 2d 533—The Marguerite, 
C.C.A.WTs- ( 140 F.2d 491. 

58 CJ p 653 note 68. 

37. NY.—De Pinto v. O'Donnell 

Transp Co, 40 NY.S2d 218, 180 
Misc, 649, affirmed and modified on 
other grounds In re De Pinto’s 
Estate, 45 N Y S 2d 414, 266 App 
Div. 1002, reargument denied 45 
NY.S2d 929, 267 App Div. 760, 

reversed on other grounds 55 NE 
2 d 855, 293 NY 32 

58 CJ p 653 note 69. 

38. U.S—The South Coast, C C.A. 
Cal, 71 F 2d 891, certiorari denied 
Willey v. Hobbs, Wall & Co., 55 
S.Ct 3*47, 293 US 627, 79 LEd/713 
—The Carroll, DCMd, 60 F 2d 985 
—Petition of Liebler, DCN.Y, 19 
F Supp 829—Hockley v Eastern 
Transp. Co, D.CMd., 10 FSupp 
908—The P. F Martin, D.C Va., 5 
F Supp. 501. 

58 C J. p 653 note 70. 

39. US.—The Virginia, DCMd, 264 
F 986, affirmed, C.C A., Hines v. 
Butler, 278 F 877, certiorari denied 
42 S.Ct 185, 257 U.S. 659, 66 LEd 
421 

40. US —Coryell v Phipps, Fla., 63 
SCt 291, 317 U.S 406, 87 LEd 
363—Austerberry v. U S., C.A. 
Mich, 1 69 F 2d 588—The Margue¬ 
rite, C.C A Wis., 140 F-2d 491. 

41. U S —The New York Marine, 
No 10, D.CN.Y^ 25 F.Supp 847, 
affirmed, CCA., 109 F.2d 564. 

58 C.J p 653 note 73 

Right of corporation to limit liability 
m general see supra § 241. 

42. U.S—The Capt Jack, D.C.Conn, 
169 F. 455. 

58CJ.P 654 note 74. 

43. US —Wessel v. Charleston 
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Causes of damage or injury . The privity or 
knowledge which will defeat the right of limita¬ 
tion must be in respect of a matter which actually 
contributes to the damage or injury in respect of 
which limitation is sought; 44 and the rule applies 
m respect of an alleged personal default of the 
owner. 45 Accordingly, privity or knowledge in 
respect of certain negligent acts does not defeat 
limitation where other negligent acts were the sole 
proximate cause of the loss or injury; 46 but where 
the privity or knowledge is in respert of a matter 
which is a concurrent, and not the sole, cause, limi¬ 
tation may not be had. 47 

Rights and status of part owner . There is au¬ 
thority for the view that the knowledge or privity 
of one part owner is not necessarily the knowledge 
or privity of another part owner, under the stat¬ 
ute, 48 and also that a part owner, notwithstanding 
his privity or knowledge, is liable only for that pro¬ 
portionate share of the total liability which his in¬ 
dividual share bears to the whole. 49 

Question of law and fact. The question as to the 
existence of privity or knowledge is primarily a 
question of fact, 69 

b. Persons Acting for Owner Generally 

The knowledge, privity, or fault which will preclude 
limitation of liability by an owner may be that of some 
one having general authority to act for him and bind 


him, as in the case of officials of a government agency 
acting for the government, or the managing officers or 
agents of a corporation. 

While it has been held that the knowledge or 
privity which will defeat the right to limitation 
must be in a measure actual, as discussed supra 
subdivision a of this section, it has also been held 
that the knowledge of a fault is not required to be 
actual, 51 but may be imputed if someone in charge 
for the owner had general authority to act for him 
and by the exercise of ordinary care could have 
discovered the fault. 52 In other words, the scope 
of authority delegated by an individual owner to 
a subordinate may be so broad as to justify imput¬ 
ing privity to the owner for the acts or knowledge 
of such subordinate. 53 Thus, it has been held that 
the negligence or knowledge of the partner of the 
owner is imputable to the owner and within the 
privity or knowledge of the owner so as to preclude 
the limitation of liability. 64 

On the other hand, knowledge will not be im¬ 
puted to the owners of a vessel seeking limitation 
of liability unless such knowledge is by one who* 
can bind his principal. 55 Thus, mere negligent 
acts or omissions of the owner’s agents or employees 
are insufficient to fasten unlimited liability on the 
owner; 56 and the privity or knowledge of an or¬ 
dinary sailor, agent, or employee as a general rule 
will not be imputed to the owner. 57 Moreover, the 


Lighterage, etc., Co., D C.S.C., 25 
F 2d 126. 

58 C.J. P 654 note 75. 

44 . U.S.—The E. Madison Hall, C C. 
AMd, 140 F 2d 589, certiorari de¬ 
nied 64 S.Ct. 1159, 322 US. 748, 88 
LEd 1579—The Marguerite, C.CA. 
Wis„ 140 F.2d 491—The City of 
Borne, DC.N.Y., 24 F 2d 729, af¬ 
firmed, C C.A., Ocean S. S Co of 
Savannah V. U. S. t 38 F2d 782. 

58 C J. p 652 note 55. 

45. U.S—The North Star, NY., 255 
F 955, 167 C C.A. 247. 

58 C J p 653 note 56. 

46. U.S—Bronx Barge Corp v. Con¬ 
nelly Transp. Corp., C.CASC., 35 
F 2d 294 

58 C J p 653 note 57. 

47. U S —The Linseed King, D C. 
NY., 24 F 2d 967—The Capt Jack, 
D.CConn., 169 F. 455 

48. U S —In re Meyer, D C Cal., 74 
F. 881. 

58 C.J. p 653 notes 60, 61. 

49. IT S.—In re Meyer, supra. 

50. IT S.—Boston Towboat Co v. 
Darrow-Mann Co., C C.A.Mass, 276 

, }(F* 7*78, 1 certiorari denied 42 S Ct. 
272, 258 U.S. 620, 66 LEd. 794. 

61. U.S.—In re Great Lakes Transit 
Germ ,CtC A,Ohio, 81 F.2d 441. 


52. U S.—In re Great Lakes Transit 
Corp, supra. 

Knowledge of general superintendent 
Charterer of pile driver was bound 
by general superintendent’s knowl¬ 
edge of unseaworthmess of pile 
driver, and was not entitled to limi¬ 
tation of liability.—In re New York 
Dock Co, CCA N.Y., 61 F 2d 777. 

53. US.—The Trillora II, D.C.S C., 
76 FSupp. 50. 

Delegation of full authority 

Where owner of vessel expressly 
delegates full authority to act for 
and in his behalf to an agent, owner 
is bound by acts of agent and will 
be held in privity with knowledge of 
agent—The Trillora II, supra. 
Management intrusted to son 

Where operator of towing company 
intrusted the management of the 
business to his son who directed that 
a certain tug, which the son knew 
was too small for the undertaking, be 
used to tow steamship, and collision 
with piling of bridge occurred on 
journey, the operator was not enti¬ 
tled to limitation of liability.—The 
Severance, C.CAN.C, 152 F.2d 916, 
certiorari denied Stone v Diahaond S. 
S. Transp Corp., 66 S.Ct 1344, 328 
U.S. 853, 90 L.Ed. 1626. 

54. U.S.—Kulack v. The Pearl Jack, 
D C.Mich., 79 F.Supp. 802, affirmed, 
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C.A., 178 F 2d 154—The Chickie, 
DC.Pa, 54 F.Supp. 19. 

Application limited to partnership, 
not individuals 

Finding that operating partner 
in river transportation company 
knew of such facts leading to dam¬ 
ages claimed by owner of dredge 
struck by loose barge, which such 
company’s steamboat was chartered 
to tow, so as to preclude finding that 
partnership was without privity or 
knowledge of such facts and require 
denial of petition by partnership and 
such partner to limit their liability, 
bound only such partner and part¬ 
nership assets, not copartner, who 
had no personal knowledge of opera¬ 
tion of boat and took no part therein 
o ir in events leading to action for 
damages.—The Chickie, D-C Fa, 54 F. 
Supp. 21, reversed on other grounds, 
CCA., 141 F.2d 80. 

55. UiS—The' Marguerite, CCA 

Wis., 140 F.2d 491— L ln re New 
York Dock Co.,' C.CA.N.T:, 61 F 2d 
777. 

56. US—The Fegeen, DC Cal., 14 
F.Supp. 748. 

57. U.S —The Marguerite, C.O.A. 

Wis„ 140 F„2d 491. 

N.Y.—De Pinto v. O’Donnell Transp 
Co., 40 N.Y.S.2d 218, 180 Misc. 649; 
affirmed • and modified . oa other 
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owner is not deprived of the benefit of the statute 
by the existence of the privity or knowledge of the 
master, 58 nor is the default of the master attributa¬ 
ble to the shipowner. 59 However, the owner may 
not escape liability by giving the managerial func¬ 
tions to an employed person acting as his agent; 60 
and as far as privity and knowledge are concerned, 
such an agent is his alter ego. 61 

Officials of government agency. The privity and 
knowledge of the officials of a government agency 
may m a proper case be chargeable to the govern¬ 
ment. 62 

Officers, agents, or employees of corporation . In 
the case of a vessel owned by a corporation, the 
“privity/’ “knowledge/’ or fault of a managing offi¬ 
cer or agent of the corporation may be the “privity/’ 


“knowledge,” or fault of the owner within the mean¬ 
ing of the statute, and sufficient to'prevent limita¬ 
tion; 63 and, in this connection, the corporation is 
charged with knowledge of what the managing offi¬ 
cer or agent should have known had he exercised 
due diligence. 64 While it has frequently been 
laid down in broad terms that the “privity” or 
“knowledge” which will defeat a corporation’s right 
to limit liability must be the privity or knowledge 
of the managing officer or officers, 65 or of some 
managing officer or agent, 66 the test apparently is 
the extent of the authority of the person with whose 
“privity,” “knowledge,” or fault it is sought to 
charge the corporation; 67 and it is not necessary 
that such person should be a chief executive officer 
of the corporation, 68 or, according to some cases, 
even a corporate officer in the technical sense. 69 In 


grounds In re De Pinto’s Estate, 45 
NTS 2d 414, 266 App Div 1002, 
reargument denied 45 NTS 2d 929, 
267 App Div 760, reversed on other 
grounds 55 NE 2d 855, 293 N.T. 32 

58. U S.—American Tobacco Co v 

The Katingo Hadjipatera, DCNY„ 
81 F.Supp. 438, modified on other 
grounds CA„ 194 F2d 449, certio¬ 
rari denied 72 SCt. 1076, 343 U.S 
978, 96 L Ed. -- 

58 C.J. p 652 note 54. 

59. U.S.—American Tobacco Co. v 
The Katingo Hadjipatera, supra. 

60. U.S.—The Silver Palm, C.C A 
Cal, 94 F 2d 776. 

61. U.S—The Silver Palm, supra. 

62. U S.—The City of Brunswick, 
D C Mass , 6 F Supp. 597. 

Merchant Fleet Corporation 

Privity and knowledge of ofiicials 
of Merchant Fleet Corporation con¬ 
cerning deviation and failure to ex¬ 
ercise due diligence to make vessel 
seaworthy were chargeable to gov¬ 
ernment, precluding limitation of li¬ 
ability for loss of cargo—The City 
of Brunswick, supra. 

63. U S —The Oeveco, C C A.Ohio, 
154 F.2d 605—The Marguerite, C C. 
A.Wis, 140 F 2d 491—The Silver 
Palm, C C A.Cal, 94 F.2d 776—The 
New Berne, CCA Va, 80 F.2d 244 
—In re Spencer Kellogg & Sons, 

C. CA.N.I, 52 F 2d 129, reversed on 
other grounds The Linseed King, 
52 S.Ct 450, 285 U.S. 502, 76 L.Ed. 
903—In re Pennsylvania R. Co, 
CCA.N.Y., 48 F„2d 569, certiorari 
denied James McWilliams Blue 
Line, Inc., v. Pennsylvania R Co. # 
52 S.Ct. 21, 284 U.S. 640, 76 LuEd. 
544—American Agr. Chemical Co, 
v. O’Donnell Transp. Co, D C N T., 
62 F.Supp. 239—The James Soran, 

D. C 'N'.J., 10 F Supp: 28, affirmed, 
C.C.A., 78 F 2d 870, and certiorari 
denied Warner-Quinlan Cb. v 

" 'Swart-Finch Oil Cdrp‘, 56' S.Ct 142, 
- 296 U.S. 621, 80M L,E<1 441—The 


Emergency, D C N.T, 9 F Supp 

484. 

Cal —A Paladim, Inc, v. Superior 
Court m and for City and County 
of San Francisco, 21 P 2d 941, 218 
Cal 114 

N.T —De Pinto v. O’Donnell Transp 
Co, 40 N.Y S.2d 218, 180 Misc. 649, 
affirmed and modified on other 
grounds In re De Pinto’s Estate, 45 
NTS 2d 414, 266 App Div 1002, 

reargument denied 45 N.Y S 2d 929, 
267 App Div. 760, reversed on other 
grounds 55 N E 2d 855, 293 NY. 
32 

58 C J. p 654 note 77. 

Limitation held precluded 

(1) Position and authority of fac¬ 
tory manager rendered his privity or 
knowledge that of corporation, mak¬ 
ing it chargeable with negligence in 
not taking measures required by 
weather conditions for safety of 
workmen being carried on corpora¬ 
tion’s motorboat.—The Linseed King, 
NY, 52 SCt. 450, 285 U.S. 502, 76 
LEd. 903. 

(2) The knowledge of hirer of 
crews for corporation chartering tug 
and of corporation's agent that tug 
deckhand was incompetent was at¬ 
tributable to corporation, where hir¬ 
er and agent had managerial func¬ 
tions.—The New York Marine, No 
10, D.C N.Y., 25 F Supp 847, affirmed, 
C.C.A., 109 F.2d 564. 

(3) Where port engineer m charge 

made no serious repairs to tug with¬ 
out consulting managing officers of 
corporate owner, and vessel was 
equipped by him under officers' su¬ 
pervision and with their approval, 
managing officers, and, hence, the 
owner, were privy to any negligence 
connected therewith—Sabine Towing 
Co v. Brennan, CCA Tex., 72 F 2d 
490, certiorari denied 55 S Ct 141, 293 
US 611, 79 LEd. 701, rehearing de¬ 
nied 55 SCt. 212, 293 U.S 632, 79 
L.Ed 717. " • 1 ' l - ’ ' 1 
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(4) Charterer of barge was not 
entitled to limitation of liability for 
damage caused solely by negligent 
act of managing agent of charterer’s 
plant in ordering to be cut adrift a 
barge which had been struck by 
lightning—The James Horan, C.C-A 
N.J, 78 F.2d 870, certiorari denied 
Warner-Quinlan Co v. Swan-Finch 
Oil Corporation, 56 SCt. 142, 296 
U.S. 621, 80 LEd 441. 

64. U S —Chesapeake Lighterage, 
etc, Co v. Baltimore Copper 
Smelting, etc, Co., *CC.AMd, 40 
F 2d 394. 

58 C J. p 654 note 78, 

65. US —The Princess Sophia, C.C. 
A.Wash., 61 F 2d 339, certiorari 
denied Brace v. Canadian Pac. R. 
Co, 53 SCt. 396, 288 US. 604, 77 
LEd 980—The Carroll, D.CMd, 
60 F 2d 985—The Mattie, D.C.N.Y., 
38 F Supp 745, affirmed, CCA., 
Jacobus Grauwilier Co v. Reichert, 
136 F 2d 904—The Horaisan Maru, 
D.C.NY, 5 F.Supp. 311, reversed 
on other grounds, C.C A, Yokoha¬ 
ma Specie Bank v. Mitsui & Co., 73 
F.2d 526, certiorari denied 55 SCt. 
648, 295 U.S 736, 79 L.Ed 1684. 

58 C J p 654 note 79. 

66 . U.S—The City of Bangor, D.C. 
Mass, 13 FSupp 648 

67. U S —In re Spencer Kellogg <fe 
Sons, CC.A.N.Y., 52 F.2d 129, re¬ 
versed on other grounds The Lin¬ 
seed King, f 52 SCt. 450, 285 US. 
502, 76 L Ed 903—The Horaisan 
Mjeixu, D C.N.Y, 5 F.Supp 311, re¬ 
versed on other grounds, CC.A, 
iTokohama Specie Bank r. Mitsui 
$ Co., 73 F.2d 526, certiorari de- 

’ ‘nied 55 S.Ct. 6*8, 295 US. 736, 79 
t^d 1684 ' t ’ 

If^CJ. P 654 note 8'0.' 

68 . y.S.—The Erie Lighter 108, D.C 

25,0 F. ,490. 

58j,C.J. p 654 note 8L 

69. 'U.S—The Horaisan Maru, D.C. 
*N Y.,' $ F.Supp 311, reversed on 
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any event, however, the "privity” or "knowledge” 
imputable to the corporation must be that of the 
managing officers or supervising agents of the cor¬ 
poration, 70 or someone entitled to represent it in 
the premises; 71 and, usually at least, the "knowl¬ 
edge” or "privity” of ordinary servants, employees, 
or agents, 72 including a master of a vessel, 73 is 
not sufficient to prevent limitation. So a corpora¬ 
tion is chargeable with knowledge of the existence 
of defects, or becomes privy to acts of negligence 
causing them, only when persons representing the 
corporation in such capacities as to speak for it are 
guilty of some negligence or omission to maintain 
the vessel m a seaworthy condition. 7 4 


c. Seaworthiness, Equipment, and Manning 

A shipowner may not limit his liability for injury or 
damage caused or contributed to by his failure to furnish 
a seaworthy vessel, properly equipped, and properly 
manned, where such deficiency existed with his privity 
or knowledge, but the owner has the right to delegate 
such duty to a competent person. 

Even in the absence of any question as to the 
breach of an express warranty of seaworthiness by 
the owner, discussed supra § 243 b (1), the general 
rule is that an owner may not limit his liability 
arising from unseaworthiness which existed with 
his privity or knowledge within the meaning of the 
statute, 76 and the restriction on the right of lim¬ 
itation extends to liability for the owner's personal 
failure to furnish a vessel which is seaworthy 76 
and properly equipped. 77 Thus, it has been held 


other grounds, CCA, Yokohama 
Specie Bank v Mitsui & Co , 73 
F 2d 526, certiorari denied 55 S CL 
648, 295 US. 736, 79 LEd. 1684. 

58 CJ p 655 note 82 

70. U.S—The South Coast, C.CA 
Cal., 71 F 2d 891, certiorari de¬ 
nied Willey v Hobbs, Wall & Co, 
55 S.Ct 347, 293 US 627, 79 LEd 
713—Corpus Juris quoted in Cali¬ 
fornia Yacht Club of Los Angeles 
v Johnson, CC.A.Cal., 65 F 2d 245, 
247—Wessel v Charleston Lighter¬ 
age, etc, Co., D.CSC, 25 F 2d 126 
—The Horaisan Maru, D C N.Y., 5 
F Supp. 311, reversed on other 
grounds, CCA, Yokohama Specie 
Bank v. Mitsui & Co, 73 F 2d 526, 
certiorari denied 55 S Ct 648, 295 
US 736, 79 LEd 1684 

A “managing officer” is one to 
whom corporate owner has commit¬ 
ted general management or superin¬ 
tendence of the whole or a particular 
part of its business—The Margue¬ 
rite, C C.A.Wis , 140 F.2d 491 

71. US—The South Coast, C.CA 
Cal, 71 F2d 891, certiorari denied 
Willey v Hobbs, Wall & Co, 55 
SCt 347, 293 U.S 627, 79 LEd. 713 
—Corpus Juris quoted in Califor¬ 
nia Yacht Club of Los Angeles v 
Johnson, CCA Cal, 65 F 2d 245, 
247 

58 C J. p 655 note 84 

72. U S —Corpus Juris quoted in 
California Yacht Club of Los Ange¬ 
les v. Johnson, CCACal, 65 F.2d 
245, 247—The City of Bangor, D C 
Mass., 13 F Supp 648—The P. F. 
Martin, D C Va, 5 F Supp. 501— 
The Horaisan Maru, DCN.T., 5 
F.Supp 811, reversed on other 
grounds, CCA, Yokohama Specie 
Bank v. Mitsui & Co, 73 F 2d 526, 
certiorari denied 55 S CL 648, 295 
US. 736, 79 LEd 1684 

N.Y —De Pinto v O’Donnell Transp 
Co, 40 NY S 2d 218, 180 Misc 649, 
affirmed and modified on other 
grounds In re De Pinto's Estate, 45 


NYS2d 414, 266 App Div 1002, re¬ 
argument denied 45 NYS.2d 929, 
267 AppDiv. 760, reversed on other 
grounds 55 N.E 2d 855, 293 N.Y 
32 

58 CJ. p 655 note 85. 

Local freight and passenger agent 
was not “managing agent” of corpo¬ 
rate shipowner within limitation of 
liability statute —The Princess So¬ 
phia, CCA Wash., 61 F.2d 339, cer¬ 
tiorari denied Brace v. Canadian Pac 
R Co., 53 S.Ct. 396, 288 U.S. 604, 77 
LEd 980. 

Caretaker and operator of tender 

In passenger's libel for injuries 
sustained when motor of tender ex¬ 
ploded, caretaker and operator an 
sole charge of tender was not “man¬ 
aging officer or agent” of corporate 
owner so as to render owner, seek¬ 
ing limitation of liability, charge¬ 
able with operator’s knowledge of al¬ 
leged defect in motor —California 
Yacht Club of Los Angeles v. John¬ 
son, C. C.A. Cal, 65 F 2d 245. 

73. U S —The Carson, C.C A.Cal, 

104 F 2d 762, certiorari denied Un¬ 
ion Dredging Co v. Brashear, 60 
SCt 120, 30 8 US. 591, 84 LEd 
494—Corpus Juris quoted in Cali¬ 
fornia Yacht Club of Los Angeles 
v. Johnson, CCACal, 65 F 2d 245, 
247—The City of Bangor, D C 
Mass , 13 F Supp 648—The Horai¬ 
san Maru, DCNY., 5 F Supp. 311, 
reversed on other grounds, CCA, 
Yokohama Specie Bank v. Mitsui & 
Co., 73 F 2d 526, certiorari denied 
55 SCt. 648, 295 US 736, 79 LEd 
1684 

N.Y—De Pinto v, O’Donnell Transp 
Co, 40 N.Y S 2d 218, 180 Misc. 649, 
affirmed and modified on other 
grounds In re De Pinto’s Estate, 45 
NYS2d 414, 266 App.Div. 1002, 
reargument denied 45 NY.S2d 929, 
267 App.Div, 760, reversed on other 
grounds 55 N E 2d 855, 293 N.Y. 
32 

58 C.J. p 655 note 86. 


74. U S —In re Eastern Transp. Co., 
D.C.Md , 37 F 2d 355. 

58 C.J p 655 note 87. 

75. US—The Cleveco, C C.A Ohio, 

154 F.2d 605—Dexter-Carpenter 

Coal Co. v. New York, O. & W Ry. 
Co, D.CNY., 50 F.2d 270—The 
Northern No. 29, D C.N.Y., 15 F 
Supp 5-43, reversed on other 
grounds, CCA., Flat-Top Fuel Co 
v. Martin, 85 F.2d 39, certiorari de¬ 
nied 57 SCt 110, 299 US 585, 81 
L Ed 431—The Pegeen, D C Cal, 
14 F Supp 748—The Horaisan Ma¬ 
ru, DC.N.Y, 5 FSupp 311, re¬ 
versed on other grounds, C C.A, 
Yokohama Specie Bank v. Mitsui 
& Co, 73 F 2d 526, certiorari denied 
55 SCt 648, 295 US 736, 79 L.Ed. 
1684. 

58 C J. p 655 note 90. 

76. U S —W. R. Grace & Co v. 
Charleston Lighterage & Transfer 
Co, C.ASC, 193 F 2d 539—The 
Cleveco, CCA. Ohio, 154 F 2d 605— 
The Tnllora II, DCSC, 76 F. 
Supp. 50—The Mary M, D C N.Y , 
73 F.Supp. 674—The Pegeen, D C. 
Cal, 14 F.Supp. 748. 

58 C J. p 655 note 91 

77. U.S —The Trillora II, D C.S C-, 
76 F.Supp. 50. 

Adequate tow lines 
U.S.—The Russell No 5, D.C.NY, 26 
F.Supp. 575, affirmed, CCA, In re 
Newtown Creek Towing Co, 104 
F.2d 1018. 

Radio receiver 

Tugs m waters of Long Island 
Sound are not required to be 
equipped with a radio receiving set. 
—The Russell No. 5, DCN.Y., 26 F. 
Supp. 575, affirmed, CCA, In re New¬ 
town Creek Towing Co., 104 F.2d 
1018. 

Barometer 

Where tug was not equipped with 
barometer, the master was required 
to make inquiry about prospective 
weather conditions from available 
sources —The Russell No, 5, DC.N 
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that, in order to permit limitation for liability aris¬ 
ing from unseaworthiness or improper equipment, 
it must appear that the owner exercised due dili¬ 
gence to furnish a seaworthy vessel 78 or proper 
equipment, 79 and that his failure to exercise due 
diligence to ascertain the condition of the vessel 
is sufficient to defeat limitation. 80 However, it has 
also been held that the statute does not make the 
exercise of due diligence in making the vessel sea¬ 
worthy a condition of the right to the limitation 
of liability, 81 since it refers to the right to immunity 
under the Harter Act, as discussed supra § 127. 
In this connection, where the unseaworthy condi¬ 
tion of a vessel would be shown by a proper exami¬ 
nation, 82 or where serious structural defects had 


existed for an extended period, 83 her owner is or¬ 
dinarily chargeable with knowledge of her condi¬ 
tion. Moreover, it has been held that if the ship¬ 
owner knew of some defect or characteristic of the 
ship which would affect the manner in which it 
would be operated, his failure to disclose such fact 
may preclude his claiming limitation of liability for 
damage caused as a result thereof. 84 

On the other hand, the right of the owner to 
limit liability, in cases other than those involving 
express warranties, has been recognized or upheld 
where the unseaworthiness was not within the 
privity or knowledge, and was not the personal fault, 
of the owner, 85 and, where the owner has exer- 


T, 26 F Supp 575, affirmed, C C.A, In 
re Newtown Creek Towing Co, 104 F. 
2d 1018 

78. N.C.—Brinson v. Norfolk South¬ 
ern R. Co, 86 SE. 371, 169 N.C. 
425. 

Owner’s mere purchase of ship and 
delivery thereof to master does not 
entitle him to limit liability for in¬ 
juries to passenger resulting from 
defect m structure or equipment of 
vessel —The Princess Sophia, CCA 
Wash, 61 F 2d 339, certiorari denied 
Brace v Canadian Pac. R Co, 53 
S.Ct 396, 288 U.S. 604, 77 L Ed. 980 

Owner held not to have exercised due 
diligence 

(1) In general.—The O’Boyle No 
1, DC NT., 64 F.Supp 378—The Ana¬ 
stasia, D.CN.Y., 11 F Supp. 314, re¬ 
manded on other grounds, CCA, 
Southern Transp. Co. v Knickerbock¬ 
er Fuel Co., 79 F.2d 1011. 

(2) Failure to have lower part of 
scow recaulked for fifteen years was 
failure to exercise reasonable care, 
rendering owner responsible for 
damages resulting when scow cap¬ 
sized —The Emergency, DCNT, 9 
F Supp. 484. 

Lack of diligence, which forfeits 
limitation of liability, must be per¬ 
sonal to the owner.—Flat-Top Fuel 
Co. v Martin, C.C.AN.Y, 85 F.2d 39, 
certiorari denied 57 S Ct. 110, 299 

U. S. 585, 81 LBd. 431. 

Owner held to have exercised person¬ 
al diligence 

Owner of vessel who relies on ex¬ 
perienced and reputedly efficient 
master for inspection of vessel be¬ 
fore loading and who has vessel dry 
docked for overhauling at reasonable 
intervals has exercised "personal 
diligence" which will entitle him to 
limitation of liability for loss of car¬ 
go —Flat-Top Fuel Co. v. Martin, 
supra. 

79. U.S—Petition of Sinclair Nav. 
Co, DCNT, 27 F.2d 606. 

58 C.J. p 655 note 93. 


Vessel held properly equipped 
U S —Noble v. Moore-McCormack 

Lines, D C Mass , 96 F Supp 369 

80. U S —The Malcolm Baxter, Jr , 
D.C.NY, 55 F 2d 312, reversed on 
other grounds, C.CA, 20 F 2d 304, 
affirmed, 48 S.Ct 516, 277 U.S 323, 
72 LEd 901—The Cullen No 32, 
DCNY, 45 F.2d 859, affirmed and 
modified on other grounds, CCA, 
62 F 2d 168, affirmed 54 S.Ct. 10, 
290 US 82, 78 LEd. 189. 

NY—De Pinto v. O’Donnell Transp 
Co, 40 NTS 2d 218, 180 Misc. 649, 
affirmed and modified on other 
grounds In re De Pinto’s Estate, 
45 N Y S 2d 414, 266 App Div 1002, 
reargument denied 45 N Y S 2d 929, 
267 App Div. 760, reversed on other 
grounds 55 N.E 2d 855, 293 N-Y. 32 
58 C J. p 655 note 94. 

Failure to inspect after damage 
US—The O’Boyle No 1, D.C.N.Y, 
64 F.Supp 378 

Unseaw'orthiness due to general de¬ 
cay 

Where general decay causes unsea¬ 
worthiness and inability to with¬ 
stand ordinary service, owner’s lack 
of knowledge can mean only that 
owner did not inspect vessel or pro¬ 
vide regular inspection —Dexter- 

Carpenter Coal Co. v. New York, O. 
& W By. Co, D.CNY, 50 F.2d 270 
Vessel under personal supervision of 
owner 

(1) A loss is not occasioned with¬ 
out the knowledge or privity of the 
shipowner, when it arises from his 
personal neglect to inform himself 
of the defective condition of his 
vessel, the vessel being under his im¬ 
mediate personal supervision.—The 
Republic, N.Y, 61 F. 109, 9 C.C.A. 
386. 

(2) Where proper inspection of 
yacht would have revealed defective 
condition of exhaust pipes from 
which carbon monoxide gas escaped 
into stateroom, and owner of yacht 
was himself present and in charge, 
the owner, because of failure to 
make an inspection, was not entitled 
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to limitation of liability for injuries 
from carbon monoxide poisoning sus¬ 
tained by passengers.—The Friend¬ 
ship II, C.CA Fla, 113 F.2d 105, re¬ 
versed on other grounds 61 S Ct 687, 
312 U.S 383, 668, 85 L Ed. 903. 

81. U S.—Southern Pac Co. v U. S., 
CCANT, 72 F 2d 212. 

Loss caused by negligence of engi¬ 
neer 

Statute limiting liability of owner 
of vessel for loss occasioned without 
privity or knowledge of owner was 
held applicable and to limit liability 
of shipowner to those suffering loss 
from capsizing and sinking of steam¬ 
er which occurred by reason of neg¬ 
ligence of engineer m charge of op¬ 
eration of her water ballast tanks, 
since statute did not make exercise 
of due diligence m making vessel 
seaworthy condition of limiting lia¬ 
bility—The Eastland, CCAI11, 78 
F 2d 984, certiorari denied Bishop v. 
St. Joseph-Chicago S S Co , 56 S.Ct. 
442, 297 US. 703, 80 LEd. 992. 

82. U.S.—Chesapeake Lighterage, 
etc, Co v. Baltimore Copper 
Smelting, etc, Co, CCJLMd, 40 
F 2d 394 

58 C J p 656 note 95. 

83. N.Y —De Pinto v O’Donnell 
Transp Co., 40 NY.S.2d 218, 180 
Misc. 649, affirmed and modified 
on other grounds In re De Pinto’s 
Estate, 45 N.Y.S 2d 414, 266 App. 
Div. 1002, reargument denied 45- 
NYS.2d 929, 267 App.Div. 760, re¬ 
versed on other grounds 55 N E 2d 
855, 293 N.Y 32. 

58 C J. p 656 note 96. 

84. U S.—The Silverpalm, D C Cal , 
13 F Supp 212, affirmed in part and 
reversed in part on other grounds, 
CC.A, The Silver Palm, 94 F.2d 
776. 

85. U.S—The Carroll, D C.Md, 60 
F 2d 985—The Yungay, DCNY, 
58 F 2d 352—Petition of Reliance 
Marine Transp. & Const Corp., 
D C.Conn., 89 F.Supp. 272—The 
Ariel, D.CN.Y., 33 F Supp 573, 
affirmed, C.CJL, 119 F 2d 866—The 
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cised due diligence to provide a seaworthy vessel, 
he may claim the benefit of the statute 86 where a 
loss' afterward occurs, without privity or knowledge 
-on his part, from some secret defect in the ship or 
its equipments, which could not have been discov¬ 
ered or avoided by the exercise of due care on his 
part. 87 So, if the vessel is m a condition, when 
she sails, to encounter the ordinary perils of her 
voyage, this is sufficient to make her seaworthy, 
so that if loss is due to the mistake or careless¬ 
ness of the captain, without the fault, knowledge, 
or privity of the owners, the latter are entitled to 
limitation of liability. 88 However, it has been held 
that even though the unseaworthiness develops after 
the ship (has left her home port limitation of lia¬ 
bility may be precluded on the ground of privity 
or knowledge, where the facts constituting the de¬ 
fect were made known to the owner and the own- 
«r could have communicated with the vessel. 89 
Failure to make proper use of equipment furnished, 
in the course of a voyage, is regarded as a fault 
of the crew and not of the owner and does not pre¬ 


vent limitation of liability in respect of such fail¬ 
ure. 90 So, where the duty to furnish certain equip¬ 
ment has been regarded as that of the master, the 
right of the owner to limit liability arising from a 
violation of such duty has been recognized 91 The 
mere fact that a vessel is old fashioned and anti¬ 
quated does not make it unseaworthy so as to bar 
limitation of liability. 92 

Manning of vessel; sufficiency and presence of 
crew. Failure to furnish a sufficient crew, m re¬ 
spect of which the owner is chargeable with privity 
or knowledge, may be ground for refusing limita¬ 
tion, 93 and the owner is m privity with a loss which 
occurs by reason of failure to exercise due care m 
selecting a competent master and crew and his fail¬ 
ure is ground for refusal of limitation, 94 If, how¬ 
ever, the owner exercises due care m the selection 
of the master and crew and a loss subsequently oc¬ 
curs without actual privity or knowledge on the 
part of such owner, through the negligence of the 
master or crew, the owner’s liability may be the 
subject of limitation, 9 5 notwithstanding it appears 


Pegeen, DC Cal., 14 FSupp 748— 
The City of Bangor, D.C.Mass, 13 
F Supp 648. 

58 C J. p. 656 note 99 

Conformity to requirements as to 
hollers 

Where shipowner was guided by 
directions, and sought to conform to 
requirements, of United States in¬ 
spectors who inspected boiler, and 
ship was lost when boiler allegedly 
exploded, owner was entitled to limi¬ 
tation of liability, since any defect 
in boiler would be without privity or 
knowledge of owner.—The South 
Coast, C C A.Cal, 71 F-2d 891, certio¬ 
rari denied Willey v. Hobbs, Wall & 
Co., 55 SCt. 347, 293 U.S. 627, 79 
L Ed. 713 

Vessel becoming unseaworthy after 
breaking ground 

U S.—-New Orleans Coal & Bisso 
Towboat Co v. U S., C.C*A.La, 86 
F.2d 53, rehearing denied 86 F2d 
1008, certiorari denied St. Paul 
Fire & Marine Ins. Co. v. New Or¬ 
leans Coal & Bisso Towboat Co, 57 
SCt. 669, 300 US. 676, 81 L.Ed 
881, and Louisiana Nat. Bank of 
Baton Rouge v New Orleans Coal 
<& Bisso Towboat Co, 57 SCt. 669, 
300 U.S. 676, 81 L Ed 881, amend¬ 
ed on other grounds, C.CA., New 
Orleans Coal & Bisso Towboat Co 
v. U. S, 89 F 2d 967. 

86. XJ S —The City of Camden, C.C. 
A.N.J., 292 F 93. 

58 C.J. p 656 note 1. 

87. U.S.—W e s s e 1 v. Charleston 
Lighterage, etc, Co., D C S.C., 25 
F.2d 126 

58 C.J. p 656 note 2. 


88. US.—In re Meyer, DC Cal, 74 
F 881 

89. US —Hockley v. Eastern 

Transp. Co, D.C Md, 10 F.Supp 
908. 

Overloading 

Limitation of liability for cargo 
loss in sinking of barge due to un- 
seaworthmess caused by overloading 
would not be permitted, regardless 
of whether loss was caused by breach 
of personal contract, where there was 
opportunity for telegraphic commu¬ 
nication between barge captain, who 
supervised loading, and owners* of¬ 
fice, figures of draft were mailed to 
office before voyage, and barge was 
within reach of executive officers for 
a day after they had presumably re¬ 
ceived notice of draft, since facts 
justified finding of unseaworthiness 
with owner's privity or knowledge.— 
Hockley v. Eastern Transp Co., su¬ 
pra, 

90. U S —The Jane Grey, D.C.Wash , 
99 F. 582. 

58 CJ. p 656 note 4 . 

91. U S —The Jane Grey, supra. 

58 C J. P 656 note 5. 

92. TJ.S —The Mattie, D.CN.Y., 38 
F.Supp. 745. 

93. U.S.—The Linseed King, D.C.N. 
Y, 24 F.2d 967. 

58 C.J. p 657 note 15. 

Owner’s direction, to proceed without 
pilot 

U.S.—Petition of W E. Valliant & 
Co, DCMd, 50 FSupp 746, af¬ 
firmed, CCA,, The E Madison Hall, 
140 F.2d 589, certiorari denied W. 
E. Valliant Co v Rayanier, Inc., 
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64 SCt 1159, 322 US. 748, 88 L. 
Ed 1579 

No ipso facto culpability 
With respect to right to limitation 
of liability, a charterer of a tug is not 
ipso facto culpable for hiring a green 
deckhand whose incompetence is a 
contributing cause of a collision — 
The New York Marine No 10, C C.A. 
N.Y., 109 F,2d 564. 

94. U S—The Trillora II, D C S.C., 
76 F Supp 50 —The Ruth Conway, 
D.C Md, 75 F.Supp 514—The Big 
Chief, DCHo, 75 FSupp 496— 
The New York Marine No 10, D.C. 
N.Y, 25 F Supp 847, affirmed C.C. 
A., 109 F 2d 564 

58 C J- P 657 note 12. 

95. U.S—Coryell v. Phipps, Fla., 63 
S.Ct. 291, 317 US 406, 87 L Ed 363 
—Petition of Tracy, D C N Y, 92 F. 
-Supp. 706, affirmed, C.A, 194 F.2d 
362—The Trillora II, DC SC, 76 
F.Supp, 50—The Big Chief, DC. 
Mo, 75 F.Supp 496 

58 C.J. p 657 note 13. 

RCotor boat operated by owner’s mi¬ 
nor son 

Motor boat owner was entitled to 
have his liability, for injuries sus¬ 
tained by individual who was struck 
by petitioner's boat while it was be¬ 
ing operated by petitioner's minor 
son, limited to value of boat, notwith¬ 
standing operation of boat had been 
intrusted to boat owner's thirteen 
and one-half year old son, where son 
was experienced and thoroughly 
trained operator and there was no 
basis for finding or imputing negli¬ 
gence of son' to boat owner —Raut- 
bord v. Ehmann, C.A.111., 190 F 2d 
533. 
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after the event that the master did not possess suf¬ 
ficient knowledge to enable him to avoid the danger 
which he encounters 96 Moreover, the absence of 
the master or pilot or some other competent per¬ 
son from the vessel without the privity and knowl¬ 
edge of the owner will not prevent limitation of 
liability, 97 notwithstanding such absence constituted 
negligence on the part of the vessel, 98 and the ac¬ 
cident might not have happened had such person 
been on board. 99 While it has been held that the 
owner of barges, who knew or should have known 
that notwithstanding his instructions to the con¬ 
trary barge captains were likely to leave their barg¬ 
es at night, may not claim limitation in respect of 
loss or damage resulting from the fact that a barge 
captain left his barge, 1 the failure to have men on 
board, or in certain parts of, the vessel does not of 
itself prevent limitation where such failure was 
not the fault of the owner and ! he was not privy 
to, and had no knowledge of, such fault, 2 and did 
not violate any duty of the owner. 3 

Expert knowledge. The owner, in order to dis¬ 
charge his duty m respect of seaworthiness, equip¬ 
ment, and manning, so that he may limit his liability, 
need not acquaint himself with the science of navi¬ 
gation or acquire expert knowledge concerning the 
vessel or its equipment or manning, nor need 'he 
designate a person as an intermediary between him¬ 
self and the master, who has such knowledge. 4 


Part owners . While part owners of a vessel may 
be chargeable with privity or knowledge in respect 
of failure to procure and equip a seaworthy vessel 
so as to prevent limitation of their liability, 5 the 
fact that a part owner or owners are so chargeable 
does not prevent limitation of liability by part own¬ 
ers who are not chargeable with privity or knowl¬ 
edge. 6 

Cause of damage or injury , The right of limi¬ 
tation is not defeated by the fact that the owner 
is privy to, or has knowledge of, some defect or 
default m respect of equipment or seaworthiness, 
where such defect or default did not contribute to 
the damage or injury in respect of which limitation 
is sought 7 On the other hand, unseaworthmess, 
in respect of which the owner is chargeable with 
knowledge or privity, will prevent his claiming the 
benefit of the limitation act although it is merely 
a concurrent and not the sole cause of the damage 
or injury. 8 Similarly, the fact that the vessel wa» 
temporarily shorthanded, with the knowledge or 
privity of the owner, 9 or that there was a failure 
to have men on board, or in certain parts of, the 
vessel, 10 will not preclude limitation where such 
fact did not in any way cause or contribute to the 
damage or injury. 

Delegation of duty . In the absence of an express 
warranty of seaworthiness, the right of the owner 
to delegate to a competent person his duty to in¬ 
spect a vessel or to render her seaworthy, 11 to pro- 


96 U.S —The Murrell, D C Mass , 
200 F. 826. 

97. US—The T K Bentley, D C N. 
Y, 7 F Supp 565—Scheffler v Mor¬ 
an Towing 1 & Transportation Co , 
DCNT, 4 F Supp. 255, reversed 
on other grounds, C C.A, 68 F-2d 
11 

98. US—The T K Bentley, jD.C N 
Y, 7 FSupp 565 

99. US —The T K Bentley, supra 
1. US —Boston Towboat Co. v Dar- 

row-Mann Co, C C A Mass , 276 F 
778, certiorari denied 42 S Ct 272, 
258 US 620, 66 LEd 794 

8 . U.S —U. S. v Carroll Towing Co , 
CCA.N.Y., 159 F.2d 169, rehearing 
denied 160 F.2d 482—The George 
W. Roby, Mich., Ill F. 601, 49 C.C. 
A. 481. 

3. US —In re Highland Nav Corp , 
DC3STY, 24 F 2d 582, affirmed, C 
CA, Petition of Highlands Navi¬ 
gation Corporation, 29 F2d 37. 

58 C J. p 657 note 18 

4 . U.S — Boston Mar. Ins. Co. v. 
Metropolitan Redwood Lumber Co., 
Cal., 197 P. 703, 117 C C.A. 97. 

8 . U.S.—Christopher v Grueby, C.C 
A Mass., 40 F.2& 8. 

80 C J S —77 


6. U.S —Christopher v. Grueby, su¬ 
pra. 

7. U.S.—The El Sol, DC.NY, 45 F. 
2d 852, affirmed, CCA., Southern 
Pac Co v. U. S, 72 F 2d 212—Pe¬ 
tition of Shendan, D C Me , 50 P 
Supp. 779—The Aakre, D C N.Y., 31 
FSupp. 8, affirmed CC.A, 122 F 2d 
469—The Robert H Smith, DCN. 
Y, 3 FSupp 531. 

58 CJ p 656 note 7 
Shipowner’s violation of statute 
prescribing life-saving appliances 
placed burden on him of showing vio¬ 
lation could not have caused wreck¬ 
ing of vessel, but did not of itself 
defeat right to limitation of liability 
—The Princess Sophia, CC.A/Wash, 
61 F 2d 339, certiorari denied Brace 
v. Canadian Pac R. Co, 53 S Ct 396, 
288 US 604, 77 L Ed 980 
Lack of communication system 

Where the proximate cause of loss 
of steamship was not lack of com¬ 
munication system to emergency 
steering gear but the negligence of 
the master, failure of owner of 
steamship to comply with order of 
board of supervising inspectors re¬ 
quiring such a communication sys¬ 
tem would not preclude limitation of 
liability, because this violation did 
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not contribute or could not have con¬ 
tributed to the loss—The Iowa, D.G. 
Or., 34 FSupp 843. 

8. US—The Anastasia, D.C.Va, 11 
F.Supp 314, remanded on other 
grounds, C C.A., Southern Transp. 
Co v. Knickerbocker Fuel Co, 79 
F.2d 1011 

58 C.J p 657 note 8. 

Causal connection held to exist 
There was causal connection be¬ 
tween maintenance of scow in un¬ 
seaworthy condition and damages 
brought about by her capsizing.—The 
Emergency, D C.N Y., 9 F-iSupp. 484. 

9. US—The El Sol, D.CN.Y, 45 F. 
2d 852, affirmed, CCA, Southern 
Pac. Co v. U. S, 72 F.2d 212. 

10. U S —In re Highland Nav. Corp., 
DC NY, 24 F 2d 582, affirmed, C. 
C.A, Petition of Highlands Naviga¬ 
tion Corporation, 29 F 2d 37. 

11. US—Coryell v. Phipps, Fla., 63 
SCt 291, 317 US 406, 87 L.Ed 363 
—Flat-Top Fuel Co. v. Martin, C. 
C.ANY, 85 F-2d 39, certiorari de¬ 
nied 57 SCt 110, 299 US 585, 81 
L.Ed, 431—The Yungay, DCN.Y., 
58 F.2d 352—The Chehaw, D.C.N. 

54 F 2d 645. 

58 C.J. p 657 note 2L 
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vide the proper equipment, 12 or properly to man 
the vessel, 13 without the owner’s losing his right 
to limit his liability, in respect of loss or damage 
resulting from the failure of the person so selected 
properly to perform his duty, has been recognized. 
In this connection, however, due care must be ex¬ 
ercised in the selection of a competent agent, 14 
and the owner may be personally charged with a 
loss resulting from the incompetent act or omission 
of an agent, so as to prevent limitation, where the 
owner tailed to exercise due care m the selection. 15 

d. Management and Navigation; Deviation; 

Fire 

Faults In respect of the operation of the vessel, in¬ 
cluding faults of navigation are not ordinarily regarded 
as the personal fault of the owner anti he is not usually 
chargeable with privity or knowledge thereof so as to 
prevent limitation of liability An owner who directs or 
is chargeable with privity as to deviation may not claim 
limitation. 

Where the owner has performed his duty as to 
furnishing a competent master and crew, faults in 
respect of the operation of the vessel, 16 including 
faults of navigation, 17 are not ordinarily regarded 
as the personal fault of the owner, and the owner 
is not usually chargeable with privity or knowledge 
of such faults 18 so as to prevent limitation of lia¬ 


bility under the federal statute, 46 U S.C.A. § 183 
et seq. 

It has been stated m broad terms that in order 
to warrant holding an owner personally at fault 
for a master’s error in navigation at sea, so as to 
prevent limitation, it must appear either that the 
owner was in reality in command of the vessel, 19 
or that the negligent acts were ordered or di¬ 
rected by him, 20 and the mere fact that the own¬ 
er is aboard, 21 or that he is master of, 22 the ves¬ 
sel, does not make him privy to, or charge him with 
knowledge of, a fault causing a collision, so as to 
prevent limitation. The mere fact that the owner 
does not issue special instructions for the navigation 
of his vessel does not prevent limitation of liability 
arising from improper navigation; 23 and an owner 
who has performed his duty m respect of the se¬ 
lection of a competent master and crew, has given 
proper instructions in respect of rules for the op¬ 
eration and navigation of the vessel, and has not 
knowingly encouraged or tolerated a violation of 
such instructions and rules, may limit his liability 
for loss or damage resulting from a violation of 
such instructions and rules. 24 However, the failure 
of the owner to give certain instructions, and en¬ 
force their obedience, with respect to a dangerous 
device aboard the vessel may preclude the owner 


Personal duty 

It has been held, however, that 
owners' duty to see that ship is sea¬ 
worthy and equipment safe is per¬ 
sonal duty, and owners cannot escape 
responsibility by delegating perform¬ 
ance —In re Jacobson, D C Tex, 52 F 
2d 179—Christopher v Grueby, CC 
A Mass., 40 P 2d 8 

12. US—The Maria, CCA.Va, 91 
F.2d 819—The Pnncess Sophia, CC 
AWash, 61 F.2d 339, certiorari de¬ 
nied Brace v. Canadian Pac. R Co , 
53 S.Ct 396, 288 U.S. 604, 77 LEd 
980. 

58 C.J p 657 note 22 

13. US—The Princess Sophia, CC. 
AWash, 61 F2d 339, certiorari de¬ 
nied Brace v Canadian Pac R. Co, 
53 SCt 396, 288 U.S. 604, 77 LEd 
980—Petition of Sheridan, D.C Me., 
50 FSupp 779. 

58 C.J p 657 note 23 

14. U S —The Capt Jack, I) C Conn , 
169 F 455 

15. U S —In re Michigan SS Co , D 
C.CaL, 144 F 788, 75 CCA 518 

16. U S —Rautbord v Ehmann, C A 
Ill, 190 F 2d 533—The Pnncess 
Sophia, C C.A Wash , 61 F 2d 339, 
certiorari denied Brace v. Canadian 
Pac R Co, 53 SCt 396, 288 US 
604, *77 LEd 980—Petition of U. 
S., DCN.Y, 69 FSupp 538—The 
O’Boyle No. 1, DC NY., 64 F.Supp 


378—The City of Bangor, D.C 
Mass., 13 F.Supp 648. 

58 C J p 658 note 30 

17. U S —The Edward E Loomis, C 
C AN Y, 86 F 2d 705—The Princess 
Sophia, CC.A.Wash, 61 F 2d 339, 
certiorari denied Brace v Canadian 
Pac. R Co, 53 S.Ct 396, 288 US 
604, 77 LEd 980—The William J 
Riddle, DCNY, 102 FSupp 884 
—The Iowa, D C Or., 34 FSupp 
843—The McLain No. 2, DCNY, 
32 FSupp 222 

58 C J. p 658 note 31. 

Right to limit liability arising from 
improper navigation in general see 
supra § 243 b (3). 

18. U S—The Edward E Loomis, C 
C A N.Y , 86 F 2d 705—The Chehaw, 
DCNY, 54 F 2d 645—Petition of 
U S, DCNY, 69 FSupp. 538— 
The Iowa, D C Or, 34 FSupp. 843— 
Petition of Liebler, DCNY, 19 F 
Supp 829. 

58 CJ p 658 note 32. 

19. U S,—The North Star, D.C Mass , 
3 F 2d 1010. 

20. U S. — The North Star, supra. 

Directing departure in storm 

Owner, notwithstanding absence 
when vessel sailed, was held respon¬ 
sible therefor, where he was pres¬ 
ent on preceding day when storm 
warnings were given and emphasized 
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urgency of departure—In re Jacob¬ 
son, DC.Tex, 52 F 2d 179. 

21. U S —The Maria and Elizabeth, 
DC.NJ, 12 F. 627 

Managing agent aboard 
U S —The Princess Sophia, CCA. 
Wash, 61 F2d 339, certiorari de¬ 
nied Brace v Canadian Pac R Co , 
53 SCt 396, 288 US. 604, 77 L Ed. 
980. 

22. U S —The Maria and Elizabeth, 
D.CNY, 12 F. 627 

58 C J. p 658 note 37. 

23. U S —In re The Murrell, D C. 
Mass, 200 F 826—In re Rapid 
Transit Ferry Co , D.C N Y, 124 F. 
786, affirmed 154 F 182, 83 C C A 
276, certiorari denied 28 S Ct. 255, 
207 US 586, 52 LEd 352, 

24. US —U. S v City of New York, 
DCNY, 8 F 2d 270. 

58 CJ p 658 note 39. 

Knowledge of custom 
Where nver tug owner placed cap¬ 
tain in complete charge and relied on 
captain's best judgment, fact that 
improper manner of placing lookout 
according to custom known to own¬ 
er contributed to collision was held 
not such “privity or knowledge" by 
owner as to prevent limitation of lia¬ 
bility—The G. K Wentworth, C.C.A 
Or., 67 F 2d 965, 



80 C.J.S. 


SHIPPING 


§ 244 


from claiming limitation of liability as to damage 
caused as a result thereof. 25 

While there is authority apparently to the con- 
trary, 26 the view has been taken that the owner’s 
knowledge of the master’s custom negligently to 
navigate his vessel may charge the owner with priv¬ 
ity and knowledge m respect of the master’s neg¬ 
ligent act, m accordance with such custom, which 
resulted m loss or injury; 27 and, m general, where 
a negligent practice is frequent and long-continued 
the owners may be chargeable with knowledge of 
it. 28 Knowledge of the owner of an intended neg¬ 
ligent act of the master may prevent limitation in 
respect of loss or injury resulting from such neg¬ 
ligence of the master; 29 and a like rule, preventing 
limitation, applies where the owner directs or per¬ 
forms a negligent act 30 or where by wireless he 
controls the method of rescuing a stranded vessel, 31 
and of transferring the passengers from such ves¬ 
sel. 32 In a proper case, permitting a ship to go 


out on its regular trip in dangerous weather may 
be a fault precluding a limitation of liability, 33 
and, under some circumstances, this may be so even 
though the owner had instructed his pilot to avoid 
pressing forward under the specified conditions. 34 

Delegation of duties. Where the owner of a ves¬ 
sel has properly delegated duties with respect to her 
management to a competent person, something more 
is required in establishing knowledge and privity 
as to violations of statutes or regulations than mere 
negligence as to discovering whether or not those 
duties have properly been carried out; 35 and some 
degree of actual knowledge or participation must be 
brought home to the owner. 38 

Cause of injury or loss. The fact that the owner 
is chargeable with privity or knowledge m respect 
of certain negligent acts of the master does not pre¬ 
vent limitation of liability where other negligent 
acts of the master, m respect of which the owner 


25. U S —Gunnarson v. Robert Ja¬ 
cob, Inc., C C ANT, 94 F 2d 170, 
certioran denied Robert Jacob, Inc 
v Gunnarson, 58 S Ct 764, 303 US 
660, 82 L Ed 1119, rehearing* denied 
58 -S.Ct 948, 304 Ufl. 588, 82 LEd 
1548. 

Installation, of gas tank 

Where protane gas was used on 
yacht for cooking purposes and it 
was essential, in order to prevent 
gas from leaking, not to cut copper 
threading of throat in tank contain¬ 
ing gas, but captain m installing new 
tank crossed threading and set gas 
leaking, yacht owner, guilty of neg¬ 
ligence in failing properly to instruct 
captain and to enforce obedience, 
could not limit liability for captain’s 
death caused by explosion of gas, 
since owner was necessarily privy 
to the fault —Gunnarson v Robert 
Jacob, Inc, CCANT, 94 F2d 170, 
certiorari denied Robert Jacob, Inc 
v Gunnarson, 58 S Ct 764, 303 U S 
660, 82 LEd 1119, rehearing denied 
58 SCt. 948, 304 US 588, 82 LEd 
1548 

26. U S —The North Star, D C Mass , 
3 F 2d 1010 

58 C J p 659 note 40. 

27. U S —The Santa Rosa, D C Cal, 
249 F 160. 

58 CJ P 659 note 41 
Tacts held not to charge owner with 
knowledge 

A shipowner seeking limitation of 
liability was not charged with knowl¬ 
edge of custom of running at exces¬ 
sive speed in fog because, by compar¬ 
ison of contemporaneous entries of 
deck and engine room logbook own¬ 
er might have determined that ves¬ 
sels were operating at excessive 
speed, where engine room Jogs were 
mere hourly summarizations of orig¬ 


inal entries in engine room bell 
books, or scratch logs showing num¬ 
ber of counter revolutions between 
order changing speed or stopping or 
reversing and the succeeding order — 
The Silver Palm, CCACal, 94 F.2d 
776 

28. US—The Vestris, I> C N.T., 60 
F.2d 273 

practice shown by ship’s logs 
US—The Vestns, D C.N.Y., 60 F 2d 
273. 

29. US—Texas, etc, SS. Co. v 
Parker, CCATex, 263 F 864, cer¬ 
tiorari denied 40 S Ct 485, 253 U S 
488, 64 LEd. 1026. 

58 C J P 659 note 42. 

30. US—The Bnnton, DC NT, 35 
F 2d 543, reversed on other 
grounds, CCA, In re Pennsylvania 
R Co, 48 F 2d 559, certiorari de¬ 
nied James McWilliams Blue Line 
v. Pennsylvania R Co, 52 S Ct 21, 
284 US 640, 76 LEd 644—In re 
Jeremiah Smith & Sons, Inc, Conn., 
193 F 395, 113 CCA 391. 

Violation of three-watch requirement 
In vessel owner’s proceeding foi 
limitation of liability for loss of ^ar- 
go of vessel wrecked while being nav¬ 
igated in violation of statute impos¬ 
ing three-watch requirement for 
mates, under evidence disclosing that 
during entire voyage navigation of 
vessel was m violation of statute by 
act of owner’s management, and that 
violation was participated m by pilot 
acting as substitute mate as an agent 
commanded by the owner, there was 
both privity and knowledge on pait 
of owner.—The Denali, C.C.AWash., 
105 F 2d 413, adhered to 112 F 2d 952, 
certiorari denied Alaska S S Co, v. 
Pacific Coast Coal Co, 61 S CL 65, 
311 US. 687, 85 LEd 444, 
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31. US—The Santa Rosa, D.C.Cal., 
249 F. 160 

32. U S —The Santa Rosa, supra. 

33. U S —In re Spencer Kellogg & 
Sons, C.CANY, 52 F 2d 129, re¬ 
versed on other grounds The Lin¬ 
seed King, 52 SCt. 450, 285 US. 
502, 76 LEd 903. 

34. US —In re Spencer Kellogg & 
•Sons, CCA.NY, 52 F2d 129, re¬ 
versed on other grounds The Lin¬ 
seed King, 52 S.Ct. 450, 285 US. 
502, 76 LEd 903. 

35. U S —Corpus Jans quoted in 
The G K Wentworth, C.C A Or, 
67 F 2d 965, 967—The Princess So¬ 
phia, CCA-Wash., 61 F2d 339, cer¬ 
tiorari denied Brace v Canadian 
Pac. R Co, 53 SCt. 396, 288 US. 
604, 77 LEd 980—American-Ha- 
wanan S S Co v Pacific S. S Co, 
CCA Wash, 41 F.2d 718, certioran 
denied Mail hard & Schmiedell v. 
Pacific S. S Co, 51 SCt. 79, 282 U. 
S 874, 75 LEd 772—'Corpus Juris 
cited in Petition of Liebler, D.CN. 
T, 19 FSupp 829, 833. 

Right to rely on master 

Owner of river tug was entitled to 

rely on observance of rules of navi¬ 
gation by competent master—The G. 

K Wentworth, CCAOr, 67 F,2d 965 

36. U S —Corpus Juris quoted in 

The G. K Wentworth, C.C A Or., 67 
F2d 965, 967—The Princess So¬ 
phia, CCA.Wash., 61 F2d 339, cer¬ 
tioran denied Brace v. Canadian 
Pac R. Co., 53 SCt 396, 288 US. 
604, 77 L.Ed. 980—American-H&- 
waiian >SS Co. v. Pacific SS. Co., 
CCA-Wash, 41 F2d 718, certioran 
denied Mailllard & Schmiedell v 
Pacific S. S Co, 51 S.Ct. 79, 282 U 
S. 874, 75 LEd. 772. 
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is not chargeable with privity or knowledge, were 
the proximate cause of the loss or injury. 37 

Deviation . An owner who directs, 38 or who oth¬ 
erwise is chargeable with privity in respect of, 39 
an unlawful deviation may not claim limitation m 
respect of the resultant loss or damage; but the 
privity or knowledge of one part owner, in respect 
of a deviation, does not prevent another part owner 
from claiming the benefit of the act 40 

Fire on vessel causing loss of, or injury to, mer¬ 
chandise . In respect of limitation oi liability for 
the loss or destruction of cargo by fire the courts 
have distinguished between the phrase “privity or 
knowledge” as used in the act providing for limi¬ 
tation of liability, and the word “neglect” as used 
in the statute exempting the owner from liability 
for loss or damage to merchandise on the vessel, 
caused by fire happening to or on the vessel, unless 
such fire is caused by the design or neglect of the 
owner; 41 and the view generally taken is that, 
notwithstanding the negligence of the owner which 
would prevent his obtaining the benefit of the last 
mentioned statute, he may be without “privity or 
knowledge” and therefore entitled to the benefit of 
the limited liability act. 42 However, the limita¬ 
tions may not be allowed where the owner is not 
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without “privity or knowledge” within the meaning 
of the limited liability act. 43 

§ 245. Proceedings to Obtain Limitation 

a. In general 

b. Purpose of proceeding; affirmative 

claim 

c. Number and amount of claims 
a. In General 

Proceedings for the limitation of a shipowner's lia¬ 
bility are entirely statutory; but details of the procedure 
are regulated by supreme court rules. 

Proceedings for the limitation of the liability 
of a shipowner are entirely statutory. 44 The stat¬ 
utes do not contain provisions, complete m all de¬ 
tails, for the method of procedure by which the 
benefit of the limited liability act may be claimed, 45 
and the supreme court has, m the exercise of its 
powers, promulgated rules regulating the proce¬ 
dure, 46 which rules a district court is bound to 
obey. 47 The rules are not intended to restrict the 
rights of persons claiming the benefit of the lim¬ 
ited liability act but to aid them. 48 

It has been held that a determination of the right 
to limit liability should not be allowed outside the 
limitation proceedings, 49 particularly at the m- 
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37. TJ S —Bronx Barge Corp v. Con¬ 
nelly Transp. Corp, C.CAS.C., 35 
F 2d 294. 

58 C J P 659 note 48. 

38. US—The Pelotas, CCA La, 66 
F.2d 75* 

Deviation and effect thereof general¬ 
ly see supra § 144. 

Right of cargo owner to claim devia¬ 
tion. 

Fact that cargo owners claimed 
possession of cargo delivered at des¬ 
tination and filed libels for damages 
for cargo lost, destroyed, or dam¬ 
aged was held not to preclude them 
from claiming deviation to prevent 
shipowner from obtaining limitation 
of liability—The Pelotas, supra. 
Acts held not to constitute deviation 
within rale 

US—The Salvore, DCN.Y, 52 F 2d 
278, affirmed, CCA, 60 F2d 683, 
certiorari denied U S. Steel Prod¬ 
ucts Co. v. Navigazione Libera 
Triestma Societa Anonima, 53 S 
Ct. 117, 287 US. 653, 77 LEd 565. 

39. U S.—The Frederick Lucken- 
bach, DCN.T., 15 F2d 241. 

58 C J p 659 note 50 

40 . US —In re Meyer, DCCal., 74 
F. 881. 

41 . US.—Providence, etc, SS Co v 
Hill Mfg. Co, Mass, 3 S.Ct 379, 
617, 109 US. 578, 27 L Ed 1038— 
The Salvore, D.CNY, 60 F2d 683, 
certiorari denied U. S. Steel Prod¬ 


ucts Co v Navigazione Libera 
Triestina Societa Anonima, 53 S Ct 
117, 287 US 653, 77 L Ed 565 
Exemption under fire statute in gen¬ 
eral see supra § 129 

42. U S —Providence, etc., SS. Co. v 
Hill Mfg Co, Mass, 3 S Ct 379, 
617, 109 US. 578, 27 LEd 1038 

58 C.J p 659 note 54 

43. U.S —Arkell v U. S, CCANY., 
13 F.2d 555, certiorari denied U. S 
v. Arkell & Douglas, 47 S Ct. 243, 
273 U.S. 735, 71 LEd 865—The 
Dons Kellogg, D C N Y, 18 F Supp. 
159, affirmed, CCA, In re Kellogg 
S. S- Corp,, 94 F 2d 1015. 

44. U'S—Petition of Goulandns, D 
C.N.Y., 50 F.Supp 452, affirmed, C 
CA, 140 F 2d 780, certioran denied 
Goulandns v. Amencan Tobacco 
Co, 64 SCt. 1268, 322 'U.S. 755, 88 
LEd 1584—The Maine, D C.Md , 28 
FSupp. 578, affirmed, C.CA., Stand¬ 
ard Wholesale Phosphate & Acid 
Works v. Travelers Ins. Co, 107 
F 2d 373. 

Effect of failure to comply with stat¬ 
ute 

Where petitioner for limitation of 
liability fails to comply with provi¬ 
sions of statute by failing to deposit 
with court sum equal to value of his 
interest in boat, give approved se¬ 
curity therefor, or transfer interest 
to trustee, as provided for in statute, 
petition cannot be granted—The 
Chickie, D.C Pa., 54 F Supp. 19. 
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Special statutory proceeding 
US—The Eastland, CCAI11., 78 F. 
2 d 984, certioran denied Bishop v. 
St. Joseph-Chicago S. S Co, 56 S. 
Ct. 442, 297 U.S. 703, 80 L.Ed 992. 

45. U S —Providence, etc , SS' Co v. 
Hill Mfg Co, Mass, 3 S Ct, 379, 
617, 109 US 578, 27 LEd, 1038— 
Norwich, etc, Transp. Co. v. 
Wright, Conn, 13 Wall 104, 20 L. 
Ed 585. 

46. U.S —The Eastland, C C.A.I11., 78 
F.2d 984, certioran denied Bishop 
v. St Joseph-Chicago 'S S Co., 56 
SCt 442, 297 U.S 703, 80 LEd. 992 
—Petition of Wheeler, D.CN.Y., 51 
F.2d 374 

58 C J. p 660 note 58. 

47. U.S —Petition of Wheeler, D C. 
N.Y, 51 F.2d 374 

48. US—The Scotland, N.Y., 105 
U.S. 24, 26 LEd. 1001. 

49. U S —The Quamngton Court, C. 
C.ANY, 102 F2d 916, certiorari 
denied Court Line v. Isthmian S S. 
Co, 59 SCt 1043, 307 US. 645, 83 
LEd. 1525. 

Claim of charterer to Indemnity 
from owner because of owner's 
breach of warranties contained in 
charter party and because of matters 
for which owner had assumed liabil¬ 
ity under the charter was not outside 
the scope of the limitation act.—The 
Quarrington Court, CCA.N.Y., 102 
F.2d 916, certiorari denied Court Line 
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stance of an owner who invoked the proceeding 
for his own benefit, 50 but with this holding should 
be contrasted holdings as to the right to claim lim¬ 
itation by answer m a suit to enforce a claim, as 
discussed infra § 254 b, and it has been held that 
an owner may, if he chooses, forego his remedy of 
having the extent of his liability decided exclusive¬ 
ly in a limitation proceeding. 51 The right of dam¬ 
age claimants to bring suits in state courts cannot 
operate to deprive the vessel owners of the right 
to limit their liability for losses comprehended with¬ 
in the federal statute. 52 

A proceeding to limit liability does not presuppose 
any preexisting res of which the court is to take 
possession; 53 Hhe res is created by the petitioner, 54 
particularly when he does not surrender the ves¬ 
sel to a trustee for sale, but posts a stipulation for 
her value. 55 

Under the admiralty practice, a libelant bringing 
limitation proceedings cannot set up against the 
United States, m the proceedings, an affirmative 
claim for the libelant's collision damages, 56 even 
though he has to defend xn such proceedings the 
claim of the United States for its own collision dam¬ 
ages. 57 


A proceeding to limit liability may be maintained 
either where the libel is in rem against the ves¬ 
sel 58 or where it is m personam against the own¬ 
er, 59 and the fact that no property has been at¬ 
tached in libels by certain damage claimants does 
not prevent limitation m respect of these claims 
where such libels assert claims against the vessel 
involved 60 It is not necessary, however, that suits 
or actions in admiralty to enforce damage claims 
should have been commenced m order to authorize 
the maintenance of a proceeding to limit liability in 
respect of such claims 61 

What law governs . The procedural steps in an 
action for limitation of liability are governed by 
the law of the forum; 62 the statutes permitting 
limitation are regarded as relating to remedy, and 
the law of the forum controls. 63 In a proceeding to 
limit the liabilities of the owner and the charterer 
of a vessel arising out of a collision m foreign wa¬ 
ters between their vessel and a vessel of another 
foreign country, where the limit of liability dif¬ 
fers under United States law and that of the coun¬ 
try in whose waters the collision took place, the 
question of what law governs the substantive limit 
of liability should be determined in advance of proof 
of individual claims. 64 In a proceeding by a ship- 


v Isthmian S, S Co, 59 S Ct. 1043, 

307 U.S 645, 83 LEd. 1525 

50. U S —The Quarrington Court, C. 
CANY, 102 F 2d 916, certiorari 
denied Court Line v Isthmian S. S. 
Co , 59 S Ct 1043, 307 U S 645, 83 
L.Ed 1525. 

51. U S —The Quarrington Court, D 
CN.Y, 25 PSupp. 665 

Arbitration with one claimant 

U.S.—The Quarrington Court, D.C.N. 
Y., 25 F.Supp. 665. 

52. Cal.—A. Paladim, Inc, v Supe¬ 
rior Court in and for City and 
County of San Francisco, 21 P 2d 
941, 218 Cal 114. 

53. U.S—In re Putnam, CCAN.Y, 
55 F 2d 73, certiorari denied Put¬ 
nam v Christie, 52 SCt 641, 286 
US 558, 76 LEd. 1292. 

54. U.S —In re Putnam, C C.A.N Y., 
55 F 2d 73, certiorari denied Put¬ 
nam v Christie, 52 S Ct. 641, 286 U. 
S. 558, 76 L.Ed. 1292. 

55. U S.—In re Putnam, C.C A N Y. f 
55 F2d 73, certiorari denied Put¬ 
nam v Christie, 52 S Ct 641, 286 
US. 558, 76 L.Ed 1292 

Stipulation for value generally see 
infra § 248. 

Surrender of vessel generally see in¬ 
fra § 247. 

56. U.S—The Eglantine, D.CLa, 38 
F.Supp 658, reversed on other 
grounds U. S. v. Clyde Mallory 
Lines, 127 F.2d 569, affirmed' Clyde- 


Mallory Lines v The Eglantine, 63 
S Ct 294, 317 U S 395, 87 L Ed. 355. 

57. US—The Eglantine, D.CLa, 38 
F Supp 658, reversed on other 
grounds U S v. Clyde Mallory 
Lines, 127 F 2d 569, affirmed Clyde- 
Mallory Lines v The Eglantine, 63 
SCt. 294, 317 US 395, 87 L.Ed 
355. 

58. U S.—The City of Norwich, N 
Y., 6 SCt. 1150, 118 U.S. 468, 30 
LEd 134. 

58 C.J. p 660 note 61. 

59. U.S.—-Hartford Accident, etc., 
Co v. Southern Pac. Co f Tex, 47 
SCt. 357, 273 US. 207, 71 LEd 
612—The Rochester, D.C.N.Y, 230 
F. 519. 

60. U S —The Rochester, supra. 

61. U.S —In re Pennsylvania R. Co., 
C.CAN.Y., 48 F 2d 559, certiorari 
denied James McWilliams Blue 
Line, Inc., v. Pennsylvania R. Co, 
52 S.Ct 21, 284 U.S 640, 76 LEd 
544. 

58 C.J. p 660 note 64. 

Time for commencing proceeding and 
waiver or loss of right see infra 
§ 249. 

62. U.S—Petition of Canada S. S 
Lines, D.COhio, 94 F.Supp, 322. 

Time of determining applicable law 
In action for exoneration from, or 

limitation of, possible liability aris¬ 
ing out of steamship fire m Canada, 

a determination of whether Canadian 
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or American law was applicable was 
not required to be made prior to fil¬ 
ing of claims, where it was likely 
that there would be a trial on issue 
of right to limitation, and question 
of what law should apply would be 
determined at such trial before proof 
of damages, and maximum amount 
for which company would be liable 
was greater under Canadian than un¬ 
der American law.—'Petition of Can¬ 
ada S S. Lines, supra. 

Inter national Convention relating 
to limitation of liability does not 
govern forum if it merely provides 
procedural machinery by which 
claims otherwise created are brought 
into concourse and scaled down to 
proportionate share of a limited fund. 
—Black Diamond S S Corp. v. Rob¬ 
ert Stewart & Sons, N.Y., 69 S.Ct. 
622, 336 U S. 386, 93 L Ed. 754, amend¬ 
ed on other grounds 69 S.Ct 1490. 

63. U.S —The Mandu, C C A.N.Y., 102 
F.2d 459—Royal Mail Steam Packet 
Co v. Companhia de Navegaco 
Lloyd Brasileiro, D.C.N.Y., 31 F.2d 
757. 

French statute held inapplicable 

US,—Accinanto, Limited v. Cosmo¬ 
politan Shipping Co., D.C.Md, 100 
F.Supp. 826. 

64. U S.—Black Diamond S. S. Corp 
v Robert Stewart & Sons, N.Y, 69 
SCt 622, 336 U.S 386, 93 LEd 754, 
amended on other grounds 39 S. 
Ct 1490. 
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owner of one foreign country for limitation of lia¬ 
bility for a collision with a vessel of another for¬ 
eign country in territorial waters of the former 
country, the substantive rights of the parties are 
governed by the law of the former country. 65 In 
such a proceeding, where the two countries have 
adopted the Brussels Convention, recourse to that 
law is proper in order to ascertain the quantum of 
damages permitted in connection with the wrong 
involved. 66 

In a proceeding in admiralty by a shipowner 
seeking limitation of liability for injuries from an 
explosion, on the ground that it resulted solely from 
the negligence of the injured persons’ employer as 
an independent contractor, the law of the state in 
which the explosion took place, while the vessel 
was in dry dock, has been held to govern. 67 

Parties. The right secured to a corporation ship¬ 
owner to limit its liability and the corresponding 
right in the stockholders as to their several person¬ 
al liabilities do not include the right m either to 
compel the other to become a party to a federal 
limitation suit; 68 and the corporation is not a nec¬ 
essary party to such a suit brought by the stock¬ 
holders to limit their personal stockholders’ liabili¬ 
ties. 69 

Bond not required of United States as ozvner 
Under the statutes governing proceedings in ad¬ 


miralty, the United States, as the owner of a vessel 
involved in a collision, is not required to give a 
bond as a prerequisite to securing a limitation of 
its liability. 70 

b. Purpose of Proceeding; Affirmative Claim 

The purpose of the proceeding, in addition to limit¬ 
ing the owner’s liability to the true value of his interest 
in the vessel, is to marshal all claims, or bring them into 
concourse, and settle every dispute in one action. 

The purpose of the limitation proceeding is to lim¬ 
it the liability of the owner to the true value of 
his interest m the vessel; 71 but the purpose is not 
merely to limit liability, 72 but to bring all claims in¬ 
to concourse and settle every dispute in one ac¬ 
tion 73 The statutory proceeding is intended and 
designed for the marshaling of all claims against 
the vessel and owner, 74 and for the purpose of their 
complete and final disposition, whether limitation 
ultimately is or is not granted. 75 

The prevention of a multiplicity of suits has been 
held to be one of the reasons for the institution of 
a limitation proceeding. 76 On the other hand, it 
has been held that the purpose of limitation pro¬ 
ceedings is not to prevent a multiplicity of suits, 77 
but, in an equitable fashion, to provide a marshal¬ 
ing of assets and the distribution, pro rata, of an 
inadequate fund among claimants, none of whom 
can be paid m full. 78 ^ 


65. TJ.S —The Mandu, DCNY.15F. 

Supp. 627. 

66. XT S.—The Mandu, supra. 
Domestic public policy 

(1) Domestic public policy was not 
contravened by Brussels Convention, 
which should therefore be enforced 
m so far as governing’ amount of 
damages, even though such conven¬ 
tion makes liability to innocent car¬ 
go owners proportionate to degree 
of fault—The Mandu, supra 

(2) Court could not refuse to ap¬ 
ply Brussels Convention, fixing lia¬ 
bility if both vessels m a collision 
were at fault, on ground that it was 
against public policy of United 
States, notwithstanding United States 
laws provided different rules —The 
Mandu, CCANI, 102 F 2d 459. 

67. US.—The W D Anderson, DC 
Pa, 17 F Supp. 754, affirmed, CC 
A, 94 F.2d 377, certiorari denied 
Atlantic Refining Co. v Smith, 58 
SCt, 764, 303 US. 658, 82 L Ed 
1117. 

68. Cal —A. Paladmi, Inc., v Supe¬ 
rior Court in and for City and 
County of San Francisco, 21 P.2d 
941, 218 Cal 114. 

Intervention and bringing in new par¬ 
ties see infra $ 252. j 


Persons entitled to benefit of limi¬ 
tation see supra § 241. 

69. Cal —A Paladmi, Inc, v. Su¬ 
perior Court in and for City and 
County of San Francisco, supra. 

70. US—The El Sol, D C N.T, 45 
F 2d 852, affirmed, C C.A , Southern 
Pac Co. v. U. S, 72 F 2d 212 

Collision with foreign vessel in for¬ 
eign waters 

U S.—Black Diamond S S Corp v 
Robert Stewart & Sons, NY, 69 
SCt. 622, 336 U.S 386, 93 L Ed 
754, amended on other grounds 69 
SCt 1490 

71. US—The Kearny, DC.NY, 3 
F Supp 718, 721 

“No unnecessary surrounding cir¬ 
cumstances should be permitted 
which might affect the ascertainment 
of such true value ”—The Kearny, su¬ 
pra 

Integral part of proceeding 

Admiralty procedure for ascertain¬ 
ment of value of owner’s interest in 
vessel is integral part of proceeding 
for limitation of liability, and differs 
from submission of such question to 
jury—The Kearny, supra. 

72. U S —The Quarrmgton Court, C. 
CAN.!., 102 F 2d 916, certiorari 
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denied Court Line v Isthmian S. 
S Co, 59 SCt 1043, 307 US. 645, 
83 LEd. 1525. 

73. U.S.—The Quarrington Court, C. 
CAN.Y., 102 F.2d 916, certiorari 
denied Court Line v. Isthmian S 
S. Co, 59 SCt. 1043, 307 US. 645, 
83 LEd 1525. 

74. U.S.—Petition of Canada S S 
Lines, D C Ohio, 93 F Supp. 549 

75. U.S—Petition of Canada S. S. 
Lines, supra. 

76. U S —Petition of Liverpool, Bra¬ 
zil & River Plate Steam Nav Co , 
CCAN.Y, 57 F.2d 176—Petition of 
Tracy, DCN.Y, 86 F Supp 306 

77. U S.—Petition of Moran Transp. 
Corp, CANY, 185 F 2d 386, cer¬ 
tiorari denied Moran Transp. Corp 
v. Mellmi's Adm'x, 71 SCt 573, 
340 U.S. 953, 95 LEd. 687. 

78. U S.—Petition of Moran Transp 
Corp., C-AN.Y, 185 F 2d 386, cer¬ 
tiorari denied Moran Transp Corp. 
v. Mellmi’s Adm’x, 71 S.Ct. 573, 340 
U.S. 953, 95 LEd. 687. 

Apportionment and distribution of 
compensation fund see infra 5 
256 & 
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c. Number and Amount of Claims 

Limitation of liability may be had In a proceeding 
therefor even though there is only a single damage claim. 
The petition will not lie where the amount of the claim or 
claims is less than the value of the vessel or freight, or 
the owner's interest therein, but will lie where there is a 
probability or possibility of claims exceeding such value. 

While in some cases the right to maintain a 
separate or independent proceeding to limit liability 
where there is only one claim has been denied, 79 
on the ground that in such case the benefit of the 
statute may be taken by defense m an action on 
the claim, 80 it is now well settled that the limita¬ 
tion may be had m a separate or independent pro¬ 
ceeding for that purpose even though there is only 
a single damage claim, 81 provided it is large 
enough, 82 notwithstanding the related statutory 
provisions as to apportionment and the transfer of 
the interest in the vessel and freight to a trustee 
apparently contemplate a plurality of claims. 83 

Amount . It has been held or recognized that a 
single claim for an amount less than the value of 
the petitioner’s interest m the freight or cargo will 
not authorize a petition for limitation, 84 and, where 


the aggregate amount of the claims is concededly 
less than the value of the vessel and freight, a pe¬ 
tition to limit liability will not lie 85 merely to bring 
all claims into concourse and thus to avoid a mul¬ 
tiplicity of suits 86 A petition to limit liability will 
lie, however, where there is a probability, or pos¬ 
sibility, of claims in excess of the value of the ves¬ 
sel and freight, 87 or m excess of the fund available 
for the satisfaction of the claims, 88 or even, it has 
been held, unless it appears beyond question either 
from the petition or elsewhere, that the aggregate 
of the claims is less than the value of the vessel and 
freight 89 

§ 246. - Form and Nature of Proceeding 

A proceeding for limiting liability Is sui generis, and 
essentially equitable; it may partake of the character of 
suits in personam and in rem. 

The owner of a vessel may maintain a separate 
or independent proceeding to claim the 'benefit of 
the federal statute providing for limited liability, 90 
and a proper method to claim such benefit is by 
libel or petition filed in the district court by the own¬ 
er, 91 although, as discussed infra § 254 b, the right 


79. US—The Eureka No. 32, D.CN 
Y, 108 P 672 

58 C J. p 661 note 85. 

80. U S —The Eureka No. 32, supra 
—The Rosa, D C.Mass , 53 F 132 

81. U S —Larsen v. Northland 
Transp Co, Wash, 54 S Ct 584, 
292 US 20, 78 L Ed 1096—Lang- 
nes v. Green, Wash, 51 S Ct 243, 
282 U.S. 531, 75 L-Ed 520—Algoma 
Central & Hudson Bay Ry. Co. v 
Great Lakes Transit Corp, CCA. 
NY, 86 P Supp 708—The Vera 
III, DCNY, 24 P.Supp. 421— 
The Mandu, D C.N Y , 20 F Supp 
820. 

58 C J. p 661 note 88. 

Order noting defaults of other 
claimants injured on ship did not 
determine that there was but one 
claimant in limitation proceedings — 
The Lake Ellendale, DCNY., 53 P. 
2d 415 

82. U.S.—The Kearny, D.C N Y., 3 
F.Supp. 718. 

83. U S —White v. Island Transp. 
Co, Wash, 34 S Ct 589, 233 US 
346, 58 LEd 993 

58 C J. p 661 note 91. 

84. U.S—The Aquitama, CCA.N.Y., 
20 F.2d 457. 

58 C J. p 661 note 92. 

Dismissal where claims less than 
value of vessel and freight see in¬ 
fra 5 256. 

85. U S —Petition of Moran Transp 
Corp., CA.NY., 185 F 2d 386, cer¬ 
tiorari denied Moran Transp Corp. 
v. Mellini’s Adm'x, 71 S.Ct. 573, 


340 US. 953, 95 LEd. 687—The 
Kearny, D.CNY, 3 F.Supp 718. 
58 C J. p 661 note 93 
Denial without prejudice 

Where aggregate of two claims 
filed m answer to petition did not 
approximate value of vessel and car¬ 
go, petition would be denied without 
prejudice, but would be retained as 
a pending case to the end that ap¬ 
plication might be again made for 
limitation in event that action m 
state court by one of the claimants 
undei the Jones Act dictated the nec¬ 
essity of such action —In re Trawler 
Gudrun, Inc, D C Mass , 101 F Supp. 
586. 

86. U S —Petition of Moran Transp 
Corp, CANY., 185 F 2d 386, cer¬ 
tiorari denied Moran Transp, Corp 
v Mellim’s Adm’x, 71 S Ct. 573, 
340 US 953, 95 LEd 687—The 
Aquitama, CCANY., 20 F.2d 457 

Challenge of limitation privilege 
As long as claimant does not chal¬ 
lenge privilege of limiting liability, 
shipowner may not draw an action 
against him into admiralty court m 
limitation proceedings, when there is 
only a single claim, even though it 
is greater than value of vessel, but 
with that exception limitation pro¬ 
ceedings will lie only when a con¬ 
course is necessary in order to dis¬ 
tribute an inadequate fund —Curtis 
Bay Towing Co. v Tug Kevin Moran, 
Inc, CCANY., 159 F.2d 273. 

87. U S —The Tug Kevin Moran, 
Inc, DCNY., 67 F Supp. 265. 

58 C J p 662 note 95. 
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88. U.S—Black Diamond S. S Corp 
v. Robert Stewart & Sons, N.Y, 69 
SCt 622, 336 US 386, 93 LEd 754, 
amended on other grounds 69 S 
Ct 1490 

89. US—The George W. Fields, D. 
C.N Y , 237 F 403. 

58 C J p 662 note 96 

90. US.—The Chickie, CCAPa., 141 
F.2d 80—Royal Mail Steam Packet 
Co. v. Companhia de Navegaco 
Lloyd Brasileiro, D C N.Y., 27 F. 
2d 1002—In re Moran Bros Con¬ 
tracting Co, DCNY., 1 F Supp. 
932—Thomassen v. Whitwell, DC 
NY, 23 F Cas No.13,930, 9 Ben. 
458 

Courts having jurisdiction of sepa¬ 
rate proceeding see infra § 250. 
Admiralty suit rendering separate 
proceeding improper 
Where only suit brought m United 
States against owner of vessel and 
steamship company, as “bareboat** 
charterer, arising out of collision m 
Belgian waters of their vessel with 
British vessel, was m admiralty, the 
right to limit liability could be tried 
therein, and a separate limitation 
proceeding by owner and charterer 
was not proper.—U. S v. Robert 
Steward & Sons, Limited, CC.ANY, 
167 F.2d 308, reversed on other 
grounds Black Diamond S S. Corp. 
v Robert 'Stewart & Sons, 69 S Ct. 
622, 336 US. 386, 93 LEd. 754, 

amended on other grounds 69 S Ct. 
1490. 

91 . U S —The Chickie, C.C A Pa, 141 
F 2d 80—Moran Towing & Transp. 
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to claim the benefit of the statute by answer in a 
suit to enforce a claim has been recognized. A pro¬ 
ceeding by one damage claimant in behalf of all 
to obtain the relief afforded by the act may be 
maintained. 92 

A proceeding for the limitation of liability is sui 
generis. 93 It is not a determination of a cause 
of action, 94 but is merely a determination of wheth¬ 
er or not the petitioner is entitled to limit his lia¬ 
bility for causes of action which have been ad¬ 
judicated, 95 it is to discover whether or not an 
owner or a charterer is entitled to the benefits of 
the statute 96 While a proceeding to obtain the 
benefit of the limited liability act is not strictly an 
action in rem, but partakes rather of the char¬ 
acter of a suit m personam, 97 and is not an action 
against the vessel and her freight except when they 
are surrendered to a trustee, 98 where the petitioner 
for limitation has filed a stipulation for value, the 
jurisdiction of the admiralty court attaches both 
in rem and in personam by reason of the res put 
into the hands of the court by the petitioner. 99 
The statute provides a method by which damage 
claimants may be brought into concourse, 1 and the 
proceeding by petition or libel to limit petitioner's 


or libelant's liability is essentially an equitable pro¬ 
ceeding, 2 partaking of the features of a bill to pre¬ 
vent or enjoin multiplicity of suits, 3 a bill in the 
nature of an interpleader, 4 and a creditor's bill or 
suit. 5 The proceeding for limitation of liability has 
been declared different from the ordinary admiralty 
suit 6 in that in such proceeding the court of ad¬ 
miralty has power to grant an injunction and by 
way thereof to bring into the admiralty court liti¬ 
gants who do not have claims which are strictly 
admiralty claims. 7 Limitation proceedings are not 
merely auxiliaries to the distribution of an inade¬ 
quate fund among a number of claimants. 8 

§ 247. - Surrender or Abandonment of 

Vessel and Pending Freight 

a In general 
b Form and sufficiency 
c. Control and custody, and effect of 
failure to surrender 

a. In General 

Except where he pays the value of his Interest Into 
court or files a stipulation therefor, an owner seeking 
limitation of liability by an independent proceeding 
must surrender the vessel and her pending freight. 


Co v. U S ( DCNY., 80 F Supp 
623—Cantey v McLain Line, D C 
N.Y , 40 F Supp 887 
NY—De Pinto v O’Donnell Transp 
Co., 40 NYS2d 218, 180 Misc. 649, 
affirmed and modified In re De Pin¬ 
to's Estate, 45 NTS2d 414, 266 
AppDiv 1002, reargument denied 
45 N\Y.S 2d 929, 267 AppDiv 760, 
reversed 55 NE2d 855, 293 N.Y. 32 
58 C.J. p 660 notes 72, 73. 

92. US—The H F. Dimock, D.C 
NY. f 52 F 598, mandamus dismiss¬ 
ed In re Morrison, 13 S Ct. 246, 147 
U.S 14, 37 LEd. 60 

93. U S —Robinson v States S. S 
Co, CCAOr, 81 F.2d 744—The 
City of Norwich, DCNY, 5 FCas 
No 2,762, 6 Ben. 330, affirmed, C 
C, 18 F Cas No 10,362, affirmed 6 
SCt 1150, 118 US. 468, 30 LEd 
134 

Two separate Issues may be pre¬ 
sented by such a proceeding one is 
whether petitioner may take from 
the claimants their right to pro¬ 
ceed at common law with jury trial, 
the other is based on the right of 
common-law action of the claimants 
against petitioner expressly given by 
statute for death claims—Robinson 
v States -S S Co , C C A Or, 81 F 2d 
744. 

94. U.S—The James Horan, I>.C N. 
J. f 10 F Supp 28, affirmed, C.CA, 
78 F 2d 870, certiorari denied War- 
ner-Qumlan Co v Swan-Finch Oil 
Corp, 56 S.Ct. 142, 296 U.S. 621, 
SO LEd, 441. j 


95. U S —The James Horan, DON. 
J, 10 F.Supp. 28, affirmed, CC 
A., 78 F.2d 870, certiorari denied 
Warner-Quinlan Co, v. Swan -Finch 
Oil Corp, 56 SCt. 142, 296 U.S 
621, 80 L Ed. 441. 

96. U S,—The James Horan, D.C N. 
J, 10 F Supp 28, affirmed, CCA, 
78 F 2d 870, certiorari denied War- 
ner-Qumlan Co. v Swan-Finch Oil 
Corp, 56 S.'Ct 142, 296 U.S 621, 80 
LEd 441. 

97. U.S—The City of Norwich, DC 
NY, 5 F Cas No.2,762, 6 Ben 330, 
affirmed, CC, 18 F.Cas No.10,362, 
affirmed 6 S Ct 1150, 118 U.S. 468, 
30 LEd. 134 

98. U.S.—In re Morrison, NY., 13 S 
Ct 246, 147 US 14, 37 L.Ed. 60 

58 C J. p 660 notes 76, 77. 

99. U.S.—Hartford Accident, etc, 
Co. v. Southern Pac 'Co, Tex, 47 S 
Ct 357, 273 US 207, 71 LEd 612— 
The Panuco, DCN.Y., 47 F.Supp 
249. 

1. US —Hartford Accident, etc., Co. 
v. Southern Pac. Co, Tex, 47 S Ct 
357, 273 U.S. 207, 71 LEd 612—The 
Princess Sophia, DC.Wash, 36 F.2d 
591. 

2. U S.—Rice Growers* Ass*n of Cal. 
v. Redenaktiebolaget Frode, C A.9, 
171 F 2d 662—Petition of Texas 
Co, DCNY., 81 F.Supp. 758—In 
re 'Curtis Bay Towing Co. of Pa, D 
CPa, 63 F Supp. 72. 

58 C J. p 661 note 81. 
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“All the ease with which rights 
can be adjusted in equity is intended 
to be given m the proceeding. It is 
the administration of equity in an 
admiralty court ”—Hartford Acci¬ 
dent, etc, Co. v. Southern Pac. Co, 
Tex, 47 SCt 857, 359, 273 U.S 207, 
71 L.Ed. 612—The Panuco, DCN. 
Y., 47 F Supp 249, 250. 

Stipulation for value Instead of sur¬ 
render 

Where ship against which libel was 
filed was not surrendered, but stip¬ 
ulation for value of ship took ship’s 
place, subsequent proceeding by ship¬ 
owner for limitation or exoneration 
of liability was m nature of equita¬ 
ble action.—The Mandu, D C N.Y., 20 
F Supp. 820. 

3. U.S—The Panuco, D.C.N.Y., 47 F. 
Supp. 249. 

58 C J. p 661 note 82. 

4. U S.—The Panuco, supra, 

58 C.J. p 661 note 83 

5. US —The Panuco, supra. 

58 C J p 661 note 84, 

6. U.S.—Just v. ’Chambers, Fla t 61 
SCt. 687, 312 U.S. 383, 85 L.Ed. 
903. 

7. U.S—Hartford Accident, etc., Co. 
v. Southern Pac Co., Tex., 47 S. 
Ct. 357, 273 U S. 207, 71 L Ed. 612. 

Injunction against other proceedings 
see infra § 251 b. 

8. US —Curtis Bay Towing Co v. 
Tug Kevin Moran, Inc., C.C.A.N. 
Y., 159 F.2d 273. 
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The privilege of limiting liability is granted the 
owner of an offending vessel on condition that he 
surrender the value of his interest m the vessel and 
her freight then pending. 9 So, in a separate or in¬ 
dependent proceeding for limitation of liability, the 
vessel at fault and her pending freight must be 
surrendered, 10 or, as discussed infra § 248, the value 
paid into court or a stipulation therefor given; but 
in order to claim the limitation by answer in a 
suit or action by damage claimants against the own¬ 
er it is not necessary to surrender or abandon the 
vessel and freight 11 or, as discussed infra § 248, to 
pay the proceeds or value into court. 

The right of surrender or transfer under the pro¬ 
vision of the limited liability act, 46 U.S C.A. § 185, 
that it shall be deemed a sufficient compliance with 
the act, if the owner shall transfer his interest m the 
vessel and freight, for the benefit of damage claim¬ 
ants, to a trustee appointed by the court, may be 
exercised by the owner notwithstanding his interest 
in the vessel and freight may have been diminished 
in value by the collision or other casualty during 
the voyage 12 or may be a total loss. 13 The fact that 
the owner, after the collision and before surrender¬ 
ing the vessel to a trustee, replaces the steering 
wheel and part of the steering gear is not ground 
for dismissing the petition for limitation. 14 The 
power of the trustee to enforce a claim for damages 
in favor of the owner who seeks limitation, trans¬ 
ferred to the trustee for the benefit of the damage 
claimants m the limitation proceeding, has been 
recognized. 15 

A charterer J in order to limit his liability, must 
surrender the vessel and freight pending at the end 
of the voyage, or their value. 16 


b. Form and Sufficiency 

(1) In general 

(2) Several vessels of same owner 
(1) In General 

Actual transfer of the vessel is not essential, but the 
equivalent thereof, as by payment of the value of the 
owner’s interest into court or giving a stipulation there¬ 
for, may be acceptable. The transfer must be of the 
owner’s interest as of the time of completing the voy¬ 
age during which the injury occurred. 

Notwithstanding the statutory provision for the 
transfer, for. the benefit of damage claimants, of 
the vessel and freight, as discussed supra subdivision 
a of this section, the operation of the act is not 
confined to cases of actual transfer m accordance 
with the express terms of such provision, 17 but in¬ 
cludes cases in which what is required or done is 
equivalent to such transfer; 18 and under one of the 
admiralty rules it is optional with one who seeks to 
limit his liability either to surrender the vessel and 
freight to a trustee appointed by the court, or, as 
directed by the court, to pay into court the ap¬ 
praised amount or value of his interest in the vessel 
and freight or to give a stipulation with surety for 
such amount or value. 19 In case of total loss, no 
formal abandonment is necessary to entitle the 
owners to the benefit of the act 20 One who seeks 
limitation is required to surrender only his own 
interest in the vessel. 21 

Claim of owner for damages. An owner who 
seeks limitation of liability must assign to the trus¬ 
tee, for damage claimants’ benefit, a right of action 
against a shipwright for negligence causing injury 
to the vessel, out of which injury the liability of 
the owner arose 22 

Surrender free from hens. The owner must sur¬ 
render the vessel free from liens accrued subse¬ 
quently to the voyage on which losses have occur- 


9. u.s —in re W. E Hedger Co, C 
CANT, 59 F.2d 982. 

Measurement of owner’s Interest in 
freight 

Sum collected as freight by tug 
owner without interest m cargo-car¬ 
rying barges necessarily measures 
interest in freight with respect to 
limitation, m absence of showing 
that others are entitled to share in 
freight.—In re W. E. Hedger Co, su¬ 
pra. 

XO. U.S.— 1 The Kearny, DCN.Y, 3 F 
Supp. 718. 

58 C.J. p 662 notes 97, 1. 

IX- U S.—The City of Norwich, N T, 
6 SCt. 1150, 118 U.S. 468, 30 LEd. 
134 

58 C.J. p 662 note 4. 


Right to claim limitation by answer 
generally see infra § 254 b. 

12. U S —Norwich, etc , Transp. Co. 
v Wright, Conn., 13 Wall. 104, 20 
LEd 585. 

13. U.S.—Norwich, etc, Transp Co. 
v. Wright, supra 

58 C.J p 662 note 99. 

Extent of liability in case of total 
loss see supra § 242 

14. US—The Mattie, D.C.N.T, 34 
F Supp. 856 

15. U S.—'Petition of Navigazione 
Libera Tnestina, D C N.T., 34 F 2d 
150 

16. U S —The Fort Bragg, D.C.Cal, | 
6 F Supp 13. 

17. U.S—Petition of Wheeler; DXJ 

NY, 51 F 2d 374 § 

58 C.J. p 662 note 8. 
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18. U S.—In re Morrison, N Y„ 13 
SCt 246, 147 US. 14, 37 LEd 60— 
Providence, etc, SS. Co. v Hill 
Mfg Co., Mass, 3 SCt 379, 617, 
109 U.S 578, 27 L.Ed 1038. 

19. U S —Petition of Wheeler, D C 
N.Y, 51 F 2d 374. 

58 C.J p 662 note 10. 

Effect of election 

Such an election has been held ir¬ 
revocable—The Ontario No. 1, C.C.A 
NY., 80 F.2d 85. 

2a U.S—The Peshtigo, D.C Mich., 
19 FCasNo 11,018, 2 Flipp. 466. 

21. US—In re O’Donnell, C C.A.N. 
Y, 26 F2d 334. 

22. U.Sw—'Petition of Navigazione 
Libera Triestma, DC.N.Y., 34 F. 
2d 150. 
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red, 23 and, according to one view, free from liens 
accruing prior to such voyage. 24 

Time for stirrender or transfer . The statute, 46 
US.C.A § 185, and Admiralty Rules, rule 51, 28 
U.S C.A., have been construed as requiring the 
surrender or transfer to be made within six months 
after a claimant shall have given the owner of the 
vessel written notice of claim 25 The transfer 
must be of the interest of the owner as of the time 
of the completion of the voyage during which the 
injury or loss in respect of which limitation is 
sought occurred, 26 or, if there is no voyage, within 
a reasonable time, 27 and there is not a compliance 
with the statutory requirements if, at the time of 
the attempted surrender, the vessel is less valuable 
than she was on the date as of which surrender 
should have been made 28 Subject to the foregoing 
rules, the right to surrender is not lost by a mere 
delay in making the surrender 29 or by giving a 
stipulation for value in a suit in rem against the 
vessel, 30 and she may be surrendered before or after 
a verdict settling the responsibility for the claim m 
respect of which limitation is sought. 31 


(2) Several Vessels of Same Owner 

A person seeking limitation of liability must sur¬ 
render all of his vessels which were at fault for the 
particular damage or injury involved. 

A vessel of an owner who seeks limitation of 
liability, which was not at fault, need not be sur¬ 
rendered merely because such vessel was involved 
m the occurrence from which the liability arose 32 
or because she was m the vicinity. 33 On the other 
hand, all vessels which are owned by the person who 
seeks to limit his liability and which were at fault 
for the particular damage or injury involved must 
be surrendered. 34 In some cases the view has 
been taken that vessels engaged m the same opera¬ 
tion, under one common direction, are to be treated 
as one vessel and that all must be surrendered, 35 
and a like rule, requiring the surrender of both 
vessels where one of such vessels wholly depends on 
the other for propulsion, has been recognized; 36 but 
there is authority for the view that the mere fact 
that the offending vessel depends on a tug for pro¬ 
pulsion does not require the surrender of the tug 37 

The vessels which are to be surrendered are those 
devoted to the performance of the contract at the 


23. US —The Leonard Richards, D 
C N J., 41 F 818 

Deduction of amount of liens m de¬ 
termining interest subject to lia¬ 
bility see supra § 242 

24. U S —The TJ S. Grant, D C N.Y , 
45 F 642. 

25. US—Petition of Goulandns, I> 
C.NY, 50 FSupp 452, affirmed, C 
CA., 140 F.2d 780, certiorari denied 
Goulandns v American Tobacco 
Co., 64 SCt 1268, 322 US 755, 
88 LEd 1584. 

Interest on value in case of delay 
see supra § 242 

Time for commencing proceedings 
generally see infra § 249 

20. U.S —The West Hajrtland, CC 
A.Wash, 2 F2d 834. 

58 C J p 663 note 24 

27. US—The Passaic, DCN.Y, 190 
F 644, affirmed 204 F 266, 122 C.C 
A. 466 

28. US—The Puritan, D.CI11., 94 
F 365 

58 C.J p 663 note 26. 

Depreciation through owner’s fault 
Shipowner entitled to limitation of 
liability cannot be held personally 
liable for falling off in value of ves¬ 
sel between time of collision and 
time of surrender unless depreciation 
is due to shipowner’s fault; where 
such loss in value was due to delay 
in surrender, shipowner was per¬ 
sonally liable for such loss, with 
legal interest from date of decree de¬ 
termining vessel’s liability.—The G 


X Wentworth, C C A.Or, 67 F 2d 

965 

29. US—The Defender, DC Wash, 
214 F. 316 

58 C J p 663 note 27. 

30. U S —The Rose Culkin, D.C N.Y , 
52 F 2d 328 

31. U S —In re P Sanford Ross, Inc , 
D.C N.Y , 196 F. 921, reversed on 
other grounds 204 F. 248, 122 C.C.A 
516. 

32. U S—Liverpool, etc, Steam Nav 
Co v. Brooklyn Eastern Dist Ter¬ 
minal, N.Y., 40 SCt. 66, 251 US 
48, 64 LEd 130. 

58 C J. p 662 note 14 
Extent of liability where several ves¬ 
sels involved see supra § 242 

33. US—The Sunbeam, N'T, 195 
F 468, 115 CCA 370—The Borden- 
town, DCN Y, 40 F 682 

34. U S —U S v. The Australia 
Star, CAN.Y, 172 F 2d 472, cer¬ 
tiorari denied 70 SCt 69, 338 US. 
823, 94 L Ed 499—The Bowling 
Green, DCN.Y, 11 FSupp 109, 
affirmed, CCA, Cyarnikow Rionda 
Co. v. Ellerman & Bucknall S. S 
Co., 81 F 2d 1017 

58 C J P 663 note 16. 

Season for rule 

All those vessels which share in 
the execution of the ventuie are col¬ 
lectively “such vessel” withm the 
statute.—Standard Dredging Co. v. 
Kristiansen, CCANY, 67 F2d 
548, 551, certiorari denied Standard 
Dredging Co v Kristiansen, 54 S 
Ct. 372, 290 US 704, 78 LEd. 605. 
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Tug and barge in tow thereof 
U S.—Sabine Towing Co v. Brennan, 

C. C A.Tex, 72 F 2d 490, certiorari 
denied 55 SCt 141, 293 US 611, 
79 LEd 701, rehearing denied 55 
SCt 212, 293 US 632, 79 LEd 
717. 

35. U S —Sacramento Navigation Co 
v Salz, Cal, 47 SCt. 368, 273 U 
3 326, 71 LEd 663. 

58 C J p 663 note 17 
Separation of barge and dredge en¬ 
gaged in single venture was immate¬ 
rial in determining whether both 
should be surrendered, where seaman 
employed on dredge was injured on 
chartered barge used as tender to 
supply oil to dredge; barge and 
dredge were single vessel subject 
to surrender—Standard Dredging Co 
v Kristiansen, C C.A NY, 67 F 2d 
548, certiorari denied Standard 
Dredging Co v. Kristiansen, 54 S.Ct 
372, 290 US. 704, 78 LEd. 605. 

36. U S.—The Capt. Jack, D C.Conn , 
169 F. 455 

58 C J. p 663 note 18. 

Tugboat and ferry barge lashed 
thereto 

US—The Big Chief, DCMo, 75 F. 
Supp. 496 

37. U S —The Steam Dredge No 6, 

D. CN.Y., 222 F. 576, affirmed 241 
F. 69, 154 C.C A. 69, certiorari de¬ 
nied Standard Gas Light Co v. 
Packard Co, 37 S.Ct. 745, 244 US. 
659, 61 LEd. 1375. 

58 C J. p 663 note 19. 
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particular time when the fault which causes the loss 
is committed; 38 so all the vessels used successively 
m performing a contract are not to be deemed col¬ 
lectively one vessel for purposes of surrender. 39 

c. Control and Custody, and Effect of Failure 
to Surrender 

The court may, by its process or order, secure or 
seize a vessel or wreckage involved in limitation pro¬ 
ceedings. 

The court may direct the marshal to take the 
vessel and wreckage into his custody, 49 and where 
shipowners who have invoked the jurisdiction of 
a court of admiralty by a petition to limit their 
liability, and have secured a stay of proceedings by 
libelants, surrender but one of two vessels held by 
the court to be liable, the court, having full equitable 
powers to adjust the rights of all parties interested, 
is not bound to dismiss the proceedings for that 
reason, but may, 'by its own process, or its own 
order, seize the other vessel and make distribution 
of the entire fund which it was the duty of the 
petitioners to tender by their petition. 41 Failure 
to surrender pending freight to the trustee does not 
necessitate a refusal to allow limitation of liability, 
where there is an honest controversy as to whether 
there was any pendmg freight to be surrendered 
and there is no question as to the solvency of the 
owner. 42 Where the petitioner contumaciously re¬ 
fuses to put the court in actual or constructive pos¬ 
session of the fund to be distributed, it seems that 
relief may properly be withheld, and the petition for 
limitation of liability dismissed. 43 

§ 248. - Stipulation for Value or Pay¬ 

ment into Court 

a. In general 


b. Amount 

c. Appraisement 

a. In G-eneral 

A stipulation for the value of the owner's Interest 
in the vessel and freight, or payment of such value into 
court, is a sufficient compliance with the limitation of 
liability statute. 

A stipulation for the appraised value of the own¬ 
er’s interest in the vessel and freight, in respect 
of which limitation is sought, 44 or the payment in¬ 
to court of such value, 45 is equivalent to the trans¬ 
fer which, under the terms of a provision of the 
limitation of liability act, is a compliance with the 
act, as discussed supra § 247, and a stipulation 
stands m the place of the vessel and her freight, 46 
although the statute provides m terms only for the 
transfer of the vessel, the validity of a stipulation, 
in accordance with the admiralty rule, as a sub¬ 
stitute for the surrender of the vessel is beyond 
question. 47 In order to claim the limitation by 
answer in a suit or action by damage claimants 
against the owner, it is not necessary to pay the 
proceeds or value into court, 48 or, as discussed 
supra § 247, to surrender or abandon the vessel and 
freight. A plaintiff suing a shipowner in a state 
court and recovering judgment cannot sue on, or 
have recourse to, the stipulation previously filed by 
the shipowner in proceedings for the limitation of 
liability brought by him in the federal court. 49 

Time for deposit. The statute, 46 U.S.CA. § 
185, and Admiralty Rules, rule 51, 28 U.S.CA, have 
been construed as requiring the deposit to be made 
within six months after a claimant shall have given 
the owner of the vessel written notice of claim. 59 

Filing an ad interim stipulation pending due ap¬ 
praisement, although not specifically provided for 
in the Admiralty Rules, is authorized practice. 51 


38. U s. —The George W. Pratt, C C. 
A N.T., 76 F.2d 902. 

39. U S —The George W. Pratt, su¬ 
pra 

Completion of part of contraot by 
other vessels 

Liability was limited to value of 
interest in tug which caused sinking 
of barge, as against contention that 
two other vessels engaged m per¬ 
forming contract should be surren¬ 
dered, where other vessels completed 
their part of contract before tug took 
barge out of main tow—The George 
W Pratt, supra 

40. U.S.—The John Bramall, D C.N. 

13 F.Cas.No 7,334, 10 Ben. 495 

41. U.S.—Oregon, etc., R. Co. v. Bal¬ 
four, Or., 90 F. 295, 33 C.C.A. 57, 


appeal dismissed 21 S Ct 28, 179 
US. 55, 45 LBd. 82. 

58 C J. p 664 note 31. 

42. U S —Deslions v. La Compagnie 
Generale Transatlantique, NY, 28 
S Ct 664, 210 U S 95, 52 L Ed 973 

43. U S —Deslions v. La Compagnie 
Generale Transatlantic^, supra 

44. US—The Kearny, D C N.Y., 3 
FSupp. 718. 

58 C.J p 664 note 34 

45. U S —The Kearny, supra. 

68 C.J p 664 note 35 

46. U S —Hartford Accident, etc , 
Co. v. Southern Pac Co., Tex 47 S 
Ct. 357, 273 US. 207, 71 L Ed 612 

58 C.J p 664 note 37. 

47. U.S—The Ontario No 1, C.CA. 
N.Y., 80 F 2d 85. 

48. U S.—The Great Western, N.Y., 

1227 


6 S.Ct. 1172, 118 U.S. 520, 30 L. 
Ed. 156 

58 C J p 662 note 5 
Right to claim limitation by answer 
generally see infra § 254 b 

49. U.S.—Green v. Langnes, C.CXA. 
Wash , 82 F 2d 926. 

Reason for rule 

The stipulation was not given to 
secure payment or satisfaction of 
any common-law judgment—Green v 
Langnes, supra. 

50. U.S —Petition of Goulandns, D. 
C N.Y., 50 F.Supp 452, affirmed, C. 
CA, 140 F.2d 780, certiorari denied 
Goulandris v American Tobacco 
Co., 64 SCt. 1268, 322 US. 755, 88 
LEd 1584 

Time for commencing proceedings 
generally see infra § 249 

51. U.S.— 1 The Rap el, D.C.N.Y., 78 F. 
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Irrevocable election . An owner who, after due 
appraisement of the vessel, gives a stipulation for 
the payment of its value cannot thereafter elect to 
transfer the vessel. 52 

Where several persons seeks to limit their liability 
it is not required that the stipulation should be to 
answer for any liability or default which may be 
found against any of the petitioners. 53 

b. Amount 

The amount of the stipulation, depending on the 
value of petitioner’s Interest, ordinarily is determined by 
the value of the vessel at the end of the voyage during 
which liability occurred. Value, for the purpose of pay¬ 
ment into court, may be determined by appraisement, 
sale under court order, or fair private sale by the own¬ 
er. 

The amount for which the stipulation is given de¬ 
pends on the value of the petitioner’s interest, de¬ 
termined by rules set forth supra § 242, which 
measure the extent of petitioner’s liability, and ordi¬ 
narily the amount is determined by the value of 
the vessel at the end of the voyage during which 
the liability accrued. 54 The preferable methods of 
determining value, for the purpose of payment into 
court, are by appraisement 55 or by sale under order 
of the court; 56 but these methods are not ex¬ 
clusive, 57 and the price obtained on a fair, private 
sale by the owner may 'be taken as the correct 
amount. 58 Under one of the admiralty rules, where 


a vessel has already been libeled and sold, the 
proceeds represent the vessel for the purposes of 
such rules, but the price realized at a marshal’s sale 
of the vessel, although prima facie fixing the value 
for which a stipulation will be required, 59 is not 
conclusive, 60 and the court, on cause shown, 
may require a stipulation for the fair value as 
proved. 61 

Limitation sought by several persons . Where sev¬ 
eral persons, who have distinct interests, seek to 
limit their liability in respect of the same vessel, 
each should be required to give a stipulation for, or 
to pay into court, where one of these methods of 
transfer is selected, the amount of the value of 
his several interest, 62 but no more. 63 

c. Appraisement 

An ex parte appraisement of the amount or value of 
an owner’s interest is not void, and may be sufficient for 
some purposes, although not for others; and a reap- 
praisement may be ordered. The claimants may waive 
appraisement. 

Under Admiralty Rules, rule 51, 28 U.S.C.A., 
which provides for an appraisement of the amount 
or value of the owner’s interest in the vessel and 
freight, in respect of which limitation is sought, as 
a preliminary to an order for the payment of such 
amount or value into court, or for the giving of a 
stipulation for such amount or value, the appraise¬ 
ment is a substitute for a sale. 64 Notice to damage 


Supp 78—In re Wright & Cobb 
Lighterage Co , D C.N.Y., 2 F Supp. 
268. 

58 C.J. p 664 note 37 [aL p 665 note 
68 [a] 

Date of depositing or filing 

Fact that filing date of ad interim 
stipulation for value was later than 
six months after claim was receiv¬ 
ed by petitioner did not justify a 
denial of petition, where stipulation 
was seasonably deposited with court 
and fact that it was not immediate¬ 
ly approved by judge and formally 
filed with clerk was no fault of pe¬ 
titioner—The O'Boyle No. 1, DC.N 
Y, 64 F Supp 378. 

52. U S —The Ontario No. 1, C.C A 
NY, 80 F 2d 85 

JEx parte appraisement 

Ex parte appraisement, determined 
on affidavits, on basis of which own¬ 
er gave ad interim stipulation and 
obtained injunction against damage 
claimants, constituted due appraise¬ 
ment and a final and irrevocable 
election to give security instead of 
surrendering vessel.—The Ontario 
No. 1, supra. 

Cider for cancellation of stipulation 
held improper 

U S.-r-The Ontario No. 1, supra. 


53. U S —The Paraiso, D C Wash , 

226 F 966. 

54. US —The Americana, D.C Cal., 

230 F 853—The U. S. Grant, DC. 

NY., 45 F. 642. 

Increase In value after collision 

Owner of vessel could not be com¬ 
pelled to give security for increase 
of value m res subsequent to col¬ 
lision —The Armmda, D.C.N.Y., 51 

F 2d 604. 

Additional security held properly 
required —Petition of Panama Trans¬ 
port Co, DCN.Y., 73 F Supp. 716 

Charterer 

(1) Where charterer sought to lim¬ 
it any possible liability in respect of 
fault growing out of operation of 
vessel, but deposited only charterer's 
interest and not value of vessel, the 
petition for limitation would be dis¬ 
missed unless the fund should be 
increased to include value of vessel 
—Petition of McAllister Bros, D.C 
N.Y., 96 F Supp 575. 

(2) Where limit of liability of 
charterer of vessel arising out of 
collision in Belgian waters between 
its ship and foreign steamer was only 
three hundred twenty-five thousand 
dollars if Belgian law governed sub¬ 
stantive limit of liability, but was 
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value of ship and its freight, about 
one million dollars, if United States 
law governed, and choice of govern¬ 
ing law presented knotty problem, 
district court, if it should find Bel¬ 
gian law controlling, should provide 
for contingency of appellate review, 
by requiring charterer to post bond 
for value of ship and freight as ex¬ 
ercise of its power to preserve status 
quo pending appeal—Black Diamond 
S S Corp v Robert Stewart & Sons, 
N.Y, 69 S.Ct 622, 336 US. 386, 93 
L.Ed. 754, amended on other grounds 
69 S’Ct 1490. 

55. U.S.—The Ethelstan, D.C.Fla^ 
246 F. 187. 

56. U.S—The Ethelstan, supra. 

57. U.S.—The Ethelstan, supra. 

58. TJ S.—The Ethelstan, supra. 

59. U.S—The U. S Grant, D.CN.Y., 
45 F. 642. 

60. U.S.—The U. S. Grant, supra. 

61. US —The U. S. Grant, supra. 

62. U.S —The Paraiso, D.C.Wash^ 
226 F. 966. 

63. U S —The Paraiso, supra. 

58 CJ. p 664 note 51. 

64. U.S,—The Natrona* D.C Pa., 25 
F.2d 507. 
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creditors of an appraisement is not necessary, and 
an ex parte appraisement is not void, 65 and such ex 
parte appraisement, and the taking of the stipula¬ 
tion thereupon, are, at most, irregularities which 
the district court can correct. 66 So an ex parte 
appraisement has been held sufficient to constitute 
an election barring petitioner from surrendering the 
vessel to a trustee, 67 but not such a due appraise¬ 
ment as to relieve petitioner of the burden of going 
forward with evidence of the value of his interest 
m the vessel and her pending freight. 68 It has 
also been held that an ex parte appraisement con¬ 
stitutes due appraisement only if the parties are 
given an opportunity subsequently to be heard, 69 
so that the court has power to order a reappraise- 
ment on motion therefor by a claimant, 70 and “due 
appraisement” has been held intended to mean an 
appraisement made on a reference or in some other 
formal way which would give all interested parties 
an opportunity to be heard 71 A prior appraise¬ 
ment of the vessel in connection with claims in 
respect of which limitation is sought, and the giv¬ 
ing of a stipulation, pursuant to which the vessel 
was released, do not prevent a reappraisement in 
the limitation proceeding. 72 The court may, under 
certain conditions, adopt the valuation of the vessel 
made in a prior suit against the owner who seeks 
limitation, 73 and the damage claimants may waive 
an appraisement 74 and acquiesce m the shipowner’s 
statement of the value of the vessel and the 
freight. 75 


§ 249. -Time for Commencing Proceed¬ 

ings ; Waiver or Loss of Right 

a. Time for commencing proceedings 

b. Waiver or loss of right 

a. Time for Commencing Proceedings 

Under the statute a petition for limitation of lia¬ 
bility must be filed within six months after a claimant 
gives the owner written notice of a claim. In order to 
start the running of the period, the notice must be such 
as to inform the owner of the claimant's intention to 
look to the owner for damages, and must be notice of a 
claim of a kind subject to limitation of liability. 

The owner of a vessel may, before he is sued, 
institute appropriate proceedings m a court of com¬ 
petent jurisdiction in order to obtain the benefit of 
the limited liability act 76 

Prior to the amendment of 1936, 46 U.S.C.A § 
185, whereby the owner of the vessel is required 
to file his petition for limitation of liability within 
six months after a claimant shall have given to, or 
filed with, such owner written notice of a claim, 
no time limit existed for bringing such a petition , 77 
the owner might wait until after judgment was had 
against him, 78 and it was held that, after suit 
brought on certain claims, the owner might main¬ 
tain proceedings to limit liability m respect of such 
claims until decree or judgment therefor was satis¬ 
fied. 79 

The purpose of the amendment was to cut down 
the rights and privileges of the owner, 80 by setting 
a time limit where none existed before, 81 and to 


£5. XT S.—Morrison v TJ S District 
Ct, NY, 13 S.Ct. 246, 147 US 14, 
37 L Ed 60. 

£6. U.S —Morrison v. U. S. District 
Ct, supra 

*67. U.S —The Ontario No. 1, CCA. 
N.Y., 80 F 2d 85. 

68. U.S—The Rapel, DC.NY., 78 

FSupp 78. 

£9. U.S.— 1 The Gale, D.C.Mass., 22 

F.Supp 748. 

70. U.S.—The Gale, supra. 

58 C.J. p 665 note 56 [a}. 

71. US—The Fairwill, DCVa., 56 

F Supp 887. 

72. U.S.—The City of Norwich, N. 
Y., 6 SCt. 1150, 118 U.S. 468, 30 
LEd 134. 

58 C.J. p 665 note 56. 

73. U S,—The Benefactor, NY, 103 
US 239, 26 LEd 351. 

58 C.J. p 665 note 57. 

74. U S —Hartford Acc., etc, Co. v 

Southern Fac ,Co-, OC.A,Tex. t 3 

F 2d 923, affirmed 47 £.Cft. 357, 273 
U.S 207, 71 L Ed. 612. - 

£8 C.J. p 665 note 58. , 


75. U S —Hartford Acc , etc., Co v. 
Southern Fac. Co, supra. 

76. US.—The Alcyone, DCNY, 50 
F.2d 186, reversed on other 
grounds, CCA, In re Putnam, 55 
F 2d 73, certiorari denied Putnam 
v. Christie, 52 SCt 641, 286 US. 
558, 76 LEd 1292. 

58 C.J. p 665 note 59. 

77. U.S—The Fred Smartley, Jr, 
CC.AVa, 108 F 2d 603, certiorari 
denied S. C Loveland, Inc v Penn¬ 
sylvania Sugar Co, 60 SCt. 724, 
309 U.S. 683, 84 LEd 1027—Peti¬ 
tion of Goulandns, D.C.NY, 50 F 
Supp. 452, affirmed, C.C A, 140 F.2d 
780, certiorari denied Goulandns v 
American Tobacco Co., 64 S Ct 
1268, 322 US. 755, 88 L.Ed. 1584- 
General Seafoods Corp v, J, S 
Packard Dredging Co, D.C Mass , 
40 F.Supp 1015—The Irving, DC 
N.Y, 33 F.Supp. 59—Petition pf 
Hutchinson, D.C N.Y, 28 F.Supp 
519, 

78. U.S —Larsen v. Northland, 

"Wash, Transportation Co, 54 SCt 
584, 292 US 20, 78 LEd 1096—Pe¬ 
tition of Goulandns, C.C A.N.Y., 140 
F.2d 780, certiorari demejd 64 

,122p 


1268, 322 US 755, 88 LEd. 1584— 
The Fred Smartley, Jr, C.CAVa., 
108 F 2d 603, certiorari denied S. C. 
Loveland, Inc., v. Pennsylvania 
Sugar Co., 60 SCt 724, 309 U.S. 
683, 84 LEd 1027 

79. US—The Benefactor, N.Y., 103 
U.S 239, 26 LEd. 351. 

58 C J. p 665 note 60 

80. U S —Petition of Goulandris, 
D C N.Y, 50 F.Supp. 45 2, affirmed, 

C. C A, 140 F2d 780, certiorari de¬ 
nied Goulandris v. American To¬ 
bacco Co., 64 S.Ct. 1268, 322 U.S. 
755, 88 LEd 1584—General Sea¬ 
foods Corp v. J. S. Packard Dredg¬ 
ing Co, D.C Mass , 40 F Supp. 1015 
—The Bright, D C.Md., 38 F.Supp 
574, affirmed, CCA, 12-4 F2d 45— 
The Irving, DC N.Y, $3 F.Supp 
59—Petition of Hutchinson, D.C 
NY, 28 F.Supp. 519—The Grassel- 

’ l'i Chemical Co No. 4, D.C.NY, 20 
F.Supp 394. 

81. , U.Sv—Petition' of Goulandris. 

D. C.N.Y., 50 F.Supp 452, affirmed, 
C.CA f) 140 F.2d 780, certiorari de¬ 
nied Goulandris v. American To¬ 
bacco Co., 64 SCt 1268, 322 US. 

755, 88 L.Ed. 1584—The Bright, 

* - v * 



§ 249 


SHIPPING 


80 O.J.S. 


require him to act promptly if he desires to limit 
his liability 82 A petition not filed within the time 
so permitted by law will be dismissed, 88 since in 
such circumstances the admiralty court is without 
jurisdiction. 84 Likewise, a proceeding has been 
held not timely commenced where the petition, al¬ 
though filed in time, is not accompanied by a deposit 
of a sum equal to the owner’s interest, or approved 
security, or a transfer of such interest to a trustee, 
but merely asks the court to act, as to such matters, 


“upon further application of the petitioners.” 85 

The statute should be given a reasonable inter¬ 
pretation 86 While notice of claim need not be 
in any particular form, 87 and no statutory form of 
claim or notice of claim is required, 88 the notice 
must be such as to inform the owner of the claim¬ 
ant’s intention to look to the owner for damages 89 
Mere knowledge of an accident, on the part of the 
owner of a vessel, 90 or information given orally by 


DC.Md, 38 PSupp 574, affirmed, 
CC-A, 124 F.2d 45—The Grasselli 
Chemical Co No 4, DCNY, 20 
F.Supp 394 

Time for pleading limitation by an¬ 
swer see infra § 254 b 

82. US —Petition of Goulandns, 

C. C.ANY, 140 F 2d 780, certiorari 
denied 64 S Ct. 1268, 322 US. 755, 
88 LEd 1584—The Fred Smartley, 
Jr., CCAVa, 108 F2d 603, certio¬ 
rari denied S. C Loveland, Inc v 
Pennsylvania Sugar Co, 60 S Ct 
724, 309 U.S 683, 84 LEd 1027— 
The Irving, DCNY, 33 F Supp 
59 —Grasselli Chemical Co No. 4, 

D. CNY., 20 F Supp. 394. 

83. US—The Fred Smartley, Jr, 
CCAVa., 108 F.2d 603, certiorari 
denied S. C Loveland, Inc, v. Penn¬ 
sylvania Sugar Co, 60 S Ct. 724, 
309 US. 683, 84 LEd 1027—Stand¬ 
ard Wholesale Phosphate & Acid 
Works v Travelers Ins Co, CCA 
Md, 107 F 2d 373—The Irving, D C, 
N.Y., 28 F Supp 585, affirmed, CC 
A, Conners Marine Co v. U. S 
Gypsum Co., 107 F 2 d 1011 

NY—De Pinto v O’Donnell Transp 
Co, 40 NYS.2d 218, 180 Misc 649, 
affirmed and modified In re De Pin¬ 
to’s Estate, 45 N.Y S.2d 414, 266 
AppDiv 1002 , reargument denied 
45 N.Y S.2d 929, 267 AppDiv 760, 
reversed 55 N.E.2d 855, 293 NY. 32 
A compensation insurance carrier 
for the employer of an injured em¬ 
ployee is a “claimant” within the 
statute —Standard Wholesale Phos¬ 
phate & Acid Works v Travelers Ins 
Co, CCA Md , 107 F 2d 373. 

“May” in amendment held to mean 

U S.—Standard Wholesale Phosphate 
& Acid Works v Travelers Ins. 
Co, CCA Md, 107 F 2d 373—Peti¬ 
tion of Goulandns, DCNY, 50 
F Supp 452, affirmed, C.CA, 140 
F.2d 780, certiorari denied Goulan- 
dns v American Tobacco Co, 64 
SCt. 1268, 322 US 756, 88 LEd 
1584—Cantey v McLain Line, DC 
N.Y., 40 F Supp 887 
Issuance of new monitions 
Where petitioner had failed to 
comply with admiralty rule by rea¬ 
son of certain omissions in monitions 
and defective notice, subsequent is¬ 
suance of new monitions more than | 
six months after filing petition did I 


not have effect of commencement of 
new limitation action, barred by six- 
month limitation period—Petition 
of Canada S S Lines, D C Ohio, 93 
F Supp. 549 

84. U.S.— 1 The Maine, D C Md, 28 

FSupp 578, affirmed, C C A , Stand¬ 
ard Wholesale Phosphate & Acid 
Works v Travelers Ins Co, 107 
F 2d 373 

85. U S —Petition of Goulandns, 

CCA.N.Y, 140 F 2d 780, 782, cer¬ 
tiorari denied 64 S Ct. 1268, 322 
US 755, 88 LEd 1584 

“In reality what the petitioners did 
amounted to no more than filing with 
the court a notice of their intention 
at some future time to initiate a pro¬ 
ceeding for limitation of liability.”— 
Petition of Goulandns, supra 

86 . US.—The Ariel, DCNY., 30 
FSupp 110 . 

Effect on rights at time of enactment 

Failure of congress, m enacting 
statute, to make exception with re¬ 
spect to existing rights, raised strong 
presumption that congress intended 
to make no exception. Ruling that 
six months’ period ran from passage 
of statute, where claim was filed 
prior to enactment of statute, did not 
give statute retroactive effect, since 
limitation did not divest vested 
rights but merely limited time with¬ 
in which existing rights could be as¬ 
serted.—The Fred Smartley, Jr, CC 
AVa, 108 F 2d 603, certiorari denied 
S C. Loveland, Inc. v Pennsylvania 
Sugar Co, 60 SCt. 724, 209 U.S. 683, 
84 LEd 1027. 

87. U S —Petition of Anthony 
O’Boyle, Inc, D C.N.Y., 51 FSupp 
430. 

Amount of damages claimed 

(1) A statement of the amount of 
damages claimed is not essential — 
The Irving, D C.N.Y, 28 F.Supp. 585, 
affirmed, C.C.A, Conners Marine Co 
v U. S. Gypsum Co , 107 F 2d 1011 

(2) “Clearly a notice of claim con¬ 

templates something less definite as 
to amount demanded than the claim 
itself.”—The Maine, D C Md , 28 F 
Supp 578, 581, affirmed, CCA, 

Standard Wholesale Phosphate & 
Acid Works v. Travelers Ins. Co, 
107 F 2d 373. 

88. US —Petition of Hutchinson, 
D C.N.Y., 28 FSupp. 519. 
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89. U S —Petition of Anthony 

O’Boyle, Inc, DC.NY., 51 FSupp 

430 

Communications held to constitute 
sufficient notices 

(1) Letter by claimant informing 
shipowner that five hundred fifty 
tons of plaster were a total loss and 
that shipowner would he held liable 
for all damage sustained through 
sinking of barge —The Irving, D C. 
NY, 28 FSupp 585, affirmed, C C.A, 
Conners Marine Co. v. U. S Gypsum 
Co, 107 F 2d 1011. 

(2) Letters written to barge owner 
by compensation insurance carrier 
for employer of inj'ured employees 
notifying owner of carrier’s right of 
subrogation to such claims as in¬ 
jured employees might have against 
owner —Standard Wholesale Phos¬ 
phate & Acid Works v. Travelers Ins 
Co, CCA.Md, 107 F 2d 373. 

(3) Letter mailed to owner of ves¬ 

sel m attempted compliance with 
statute was not defective as a notice 
of claim because it was not ad¬ 
dressed to the owner in his true 
name, where letter was addressed to 
owner’s place of business and owner 
received letter in due course and ad¬ 
mitted sole ownership —The Maine, 
D C Md, 28 FSupp 578, affirmed, 

CCA., Standard Wholesale Phos¬ 
phate & Acid Works v Travelers Ins 
Co , 107 F.2d 373. 

Communications held insufficient to 
constitute notices 

(1) Letter from wife of injured 
deckhand and longshoreman to ship¬ 
owner, written in Norwegian and 
reciting that he needed money and 
pay and was m hospital “and I hope 
I get what he is asking for.”—The 
Belleville, D.CN.Y, 35 FSupp 934 

(2) Notice of claim from anony¬ 
mous claimants —The Ariel, D C 
NY., 30 F.Supp 110. 

(3) Notice by claimant to his em¬ 
ployer’s insurance carrier under the 
Longshoremen’s Compensation Act, 
which insurer also carried liability 
insurance for petitioner—-Petition of 
Anthony O’Boyle, Inc., D.CNY, 51 
FSupp. 430. 

90. US —Petition of Anthony 

O'Boyle, Inc, supra—Petition of 

Hutchinson, D.C.N.Y., 28 FSupp. 

519. 
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a third person, 91 or even by a claimant, 92 likewise 
does not start the running of the statutory period; 
but the filing of a libel does, 93 as does the com¬ 
mencement of a suit in a state court. 94 

A notice which starts the running of the period 
must be notice of a claim of a kind subject to 
limitation of liability, 95 m other words, m order 
that a notice of claim may be effective, under the 
statute, it must be made by one who claims dam¬ 
ages for something for which the owner of the 
vessel may possibly limit his liability m accordance 
with the limitation statute and the admiralty rules 96 
On the giving of notice of a claim, the statutory 
period starts running as to all claims arising out 
of the particular accident; 97 and an owner who 
fails to file his petition within six months after re¬ 
ceiving notice of the first claim loses the right of 
limitation as to all subsequent claims as well, even 
though he files within six months after receiving 
notice of such subsequent claims. 98 

Affidavit of ownership . Where an owner files 
a petition for limitation within the statutory period, 
the fact that his affidavit of ownership is not filed 
within that period does not invalidate the petition. 99 

Laches . On the issue of laches, the shipowner is 
not required to claim limitation of liability until 
a liability on his part is established. 1 


b. Waiver or Loss of Right 

The right to claim limitation of liability may be 
waived; but various acts, omissions, or delays on the 
part of the owner of the vessel, such as defay in institut¬ 
ing the limitation proceedings or in surrendering the ves¬ 
sel, have been held not to constitute, or result in, such 
waiver or loss. 

The right to claim limitation of liability is a per¬ 
sonal one which may be waived by the person en¬ 
titled to claim the right, 2 and this rule applies to a 
part owner 3 The owner does not, however, waive 
or lose his right to maintain a proceeding to limit 
liability merely by delay m surrendering the ves¬ 
sel, 4 by failing to institute such proceeding until 
after the commencement of actions in personam 5 
or in rem 6 to enforce claims, m respect of which 
limitation is sought, or by contesting liability m such 
actions, 7 even though there are final judgments or 
decrees for plaintiffs, after trial or hearing on the 
merits, 8 m actions either in personam 9 or in rem, 10 
at least where the question as to limitation was not 
raised or litigated in the prior action 11 An owner 
or charterer, by failing to claim limitation by an¬ 
swer to a suit in a state court, does not waive the 
right to bring a proceeding for limitation in the 
federal court after judgment against him, for dam¬ 
ages, in the state court, 12 notwithstanding there is 
only one claimant 13 So also, the owner does not 
waive or lose the right to claim limitation by giving 


91. U S —Petition of Hutchinson, 
supra. 

92. U S.—Petition of Hutchinson, 
supra. 

93. U S —The Belleville, D C.N Y, 
35 F.Supp. 934. 

Date of filing original libel, not 
amended libel, is date when six- 
month period begins—The Joseph 
O’Donnell, D.CNY., 37 P.Supp 120 

94. IT S —Petition of Spearm, Pres¬ 
ton & Burrows, Inc., CANY, 190 
P 2d 684. 

95. IT S —Petition of Spearin, Pres¬ 
ton & Burrows, Inc, supra. 

A claim of expenses is not subject 
to limitation, within this rule—Pe¬ 
tition of Spearm, Preston & Burrows, 
Inc, supra. 

96. U S —Petition of Hutchinson, 
DC.NY, 28 PSupp 519. 

Promise to pay hospital 

Shipowner’s promise to hospital to 
pay bills of persons injured on ship 
and subsequent letter by hospital to 
shipowner requesting payment of 
such bills was not notice of claim 
by a claimant under the statute, 
since liability on promise to pay bills 
was not liability which could be lim¬ 
ited under statute, and hence hospi¬ 
tal was not a claimant.—Petition of 
Hutchinson, supra. 


97. U S —The Grasselli Chemical 
Co. No 4, DCNY., 20 P.Supp 
394 

98. IT S —The Grasselli Chemical Co 
No 4, supra 

99. US—The Chickle, D.CPa, 39 
P Supp. 200 

1. U S —In re Moran Bros Contract¬ 
ing Co, DCNY., 1 PSupp 932 

Laches m pleading limitation by an¬ 
swer see infra § 254 b. 

2. US.—Cook v. Smith, Pa, 187 F 
538, 109 C C.A. 304 

58 C J p 665 note 61. 

3. U S.—Cook v Smith, supra. 

58 C J. p 665 note 62 

4. U S—The West Hartland, D C 
Wash, 295 P 547, affirmed, C.CA, 
2 F.2d 834—The Defender, D C 
Wash, 214 P 316. 

Time as of which surrender made m 
general see supra § 247 b (1) 

5. US —In re Meyer, D C Cal., 74 
P. 881 

58 C J p 665 note 64. 

6. US—The Benefactor, NY., 103 
U.S 239, 26 LEd 351—The City of 
Norwich, D.CNY, 5 P.Cas No. 
2,762, 6 Ben 330, affirmed, C.CA, 
18 P.Cas No 10,362, affirmed 6 S Ct. 
1150, 118 U.S 468, 30 LEd 134. 

7. US.—The Benefactor, N.Y., 103 
U.S 239, 26 LEd 351. 

58 C.J. p 665 note 66. 
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8 . US—The Victor, DCNY, 1 F 
Supp 931—The T W. Wellington, 
D C.N.Y., 235 P 728 

58 CJ p 665 notes 67, 68 . 

9. U.S—Gleason v. Duffy, Ind t 116 
P. 298, 54 C.C A. 100. 

58 C J. p 665 note 67. 

10 . US—New York, etc, SS Co v 
Mount, NY, 103 US 239, 26 LEd. 
351. 

58 C J p 665 note 68 . 

11- U S —Monongahela River Cons 
Coal, etc,, Co v. Hurst, Tenn., 200 
P 711, 119 C.C A. 127. 

58 CJ p 665 note 69. 

12 . U S —Larsen v. Northland 
Transp. Co, Wash, 54 S Ct 584, 
292 US 20, 78 L.Ed 1096—The 
Fort Bragg, DC Cal, 6 PSupp 13 

Effect of defense or compromise 
An owner may defend an independ¬ 
ent suit brought against him before 
a limitation proceeding is begun, or 
may compromise a claim under like 
circumstances, and still require all 
claimants to establish their rights 
in the limitation proceeding.—The 
Quamngton Court, C.C ANY, 103 
F.2d 916, certiorari denied Court 
Line v. Isthmian S. S Co., 59 S Ct 
1043, 307 US 645, 83 LEd 1525 

13. U S —Larsen v. Northland 
Transp Co„ Wash., 54 SCt. 684, 
292 U.S. 20, 78 LEd 1096. 
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an undertaking or stipulation for the release of the 
vessel in a suit in rem against her 14 or by giving 
a supersedeas bond on appeal. 15 Proceedings for 
a limitation of liability, if not instituted until after 
a party has obtained satisfaction of his demand, 
are ineffectual as to him, 16 but the delay of the peti¬ 
tioner m this respect does not affect his rights as to 
limitation in respect of claims which have not been 
satisfied. 17 

A stipulation for the introduction of evidence of 
certain facts and for limitation on the introduction 
of evidence of other facts, m an action which might 
be brought in a state court against the owner, which 
contains nothing to prevent the presentation of any 
defense or the owner’s proceeding to limit his lia¬ 
bility, does not prevent a subsequent proceeding by 
such owner to limit his liability. 18 A bill of lading 
issued by a railroad company providing that if any 
part of the property shall be carried by water such 
carriage shall be subject to the conditions m the 
bill of lading, and providing also that no carrier 
shall be liable for loss or damages by causes be¬ 
yond its control or by fire, does not operate to pre¬ 
vent the application of the limitation of liability 
act when the property is destroyed by fire on a 
barge. 19 


§ 250. -Jurisdiction and Venue 

a. In general 

b. Foreign vessel 

c. Method of acquiring jurisdiction 

d. Loss or ouster of jurisdiction 

e. District in which proceeding brought 

a. In General 

A proceeding for the limitation of a shipowner’s lia¬ 
bility is exclusively within the admiralty jurisdiction of 
the district court; such jurisdiction extends to all mat¬ 
ters properly involved in the proceeding, and to the 
giving of complete relief. 

The operation of the limited liability act, which, 
as appears supra § 239, is a part of the maritime 
code of the United States, is coextensive with the 
territorial operation of the general admiralty and 
maritime jurisdiction 20 and applies so as to give 
jurisdiction to the admiralty court notwithstand¬ 
ing the injury sued for happened within the techni¬ 
cal limits of a county of a state, 21 or that the lia¬ 
bility, enforcement of which is sought, arose from 
a state statute 22 or from the law of a foreign coun¬ 
try. 23 The jurisdiction of the courts of the United 
States as courts of admiralty may properly be in¬ 
voked where limitation under the act is sought by 
petition or libel, 24 and admiralty has exclusive 
jurisdiction of such a proceeding. 25 Original ju¬ 
risdiction of admiralty m respect to this matter is 
exercised by the district court, 26 and, under the 


14. U.S.—The Rose Culkm, D C 
NY. 52 F 328. 

58 C J p 665 note 70. 

15. US—The Victor, DCNT„ 1 
FSupp 931—The T W Welling¬ 
ton, DCN.Y, 235 F. 728. 

58 C.J, p 666 note 71. 

16. US —New York, etc, S. S Go v. 
Mount, NY, 103 U.S 239, 26 L.Ed 
351. 

A return, of the money should not 
be compelled—New York, etc., S. S 
Co v Mount, supra. 

17. US—The Benefactor, NY, 103 
US 239, 26 L Ed. 351. 

18. US —The Hoffmans, D C.N Y, 
171 F 455 

19. U S —The Hoffmans, supra. 

20. U S —Butler v Boston, etc , SS 
Co , Mass , 9 S Ct. 612, 130 U S. 527, 
32 LEd 1017 

58 C J p 666 note 79 
Effect of limitation of liability act 
on admiralty jurisdiction generally 
see Admiralty § 9. 

Presence of vessel subject to surren¬ 
der or appraisal 

Limitation statutes do not require 
that there be within district vessel 
subject to control of court which 
can be surrendered, appraised, or. 
transferred—The Snug Harbor, D.C 
NT., 46 F.2d 142. 


American and foreign owners 

Jurisdiction of district court of pe¬ 
tition for limitation of liability by 
Canadian owner of boat sunk in col¬ 
lision with American boat, owned by 
citizen of United States, in American 
waters was possible only if definitely 
authorized by acts of congress, sup¬ 
plemented by rules m admiralty — 
The W C Franz, D C N.Y., 14 F Supp. 
102, affirmed, CCA, Algoma Central 
& Hudson Bay Ry. Co. v. Great 
Lakes Transit Corp., 86 F 2d 708. 

21. U S —Butler v Boston, etc , SS 
Co, Mass, 9 S.Ct. 612, 130 U.S. 527, 
32 LEd 1017 

58 CJ. p 666 note 80. 

22. U.S.—Butler v, Boston, etc., SS. 
Co, supra 

58 C.J. p 666 note 81. 

23. US —Deslions v La Compagnie 
Generale Transatlantique, NY., 28 
SCt 664, 210 US 95, 52 LEd. 973 

58 C.J. p 666 note 82 

24. U S.—Petition of Canada S S 
Lines, D C Ohio, 93 F Supp 549— 
In re Goodrich Transp. Co, D.C 
Was., 26 F. 713. 

58 C J p 666 note 83. 

Jurisdictional question not presented 
Contention that injury to seaman 
was due to negligence within vessel 
owner’s knowledge and privity did 
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not present question of admiralty 
court’s jurisdiction of petition to 
limit liability—Langnes v Green, 
Wash, 51 SCt 243, 282 US. 531, 75 
LEd 520 

25. U S —Ex parte Green, Wash , 52 
SCt. 602, 286 U.S. 437, 76 L.Ed 
1212—Great Lakes Dredge & Dock 
Co. v. Lynch, C A Ohio, 173 F 2d 
281—In re Great Lakes Transit 
Corporation, CCA Ohio, 63 F 2d 
849—The Quarrington Court, D C 
NY, 25 F.Supp 665—The Fort 
Bragg, D.C Cal., 6 F Supp 13 
58 C.J p 666 note 84—1 C.J. p 1284 
note 97. 

28. U S —The Big Chief, D C Mo , 75 
F Supp. 496—The Pelham, DC 
NY, 69 F Supp 586—The Vera III, 
DCN.Y, 24 F Supp. 421. 

58 C.J. p 666 note 85—1 C.J. p 1283 
note 96. 

Any distinct court of competent ju¬ 
risdiction 

U.S—The W. C. Franz, DCNY., 14 
F Supp. 102, affirmed, C.C A, Al¬ 
goma Central & Hudson Bay Ry. 
Co. v. Great Lakes Transit Corp., 
86 F.2d 708 

Jurisdiction in rem and in personam 

The jurisdiction of the admiralty 
court attaches in rein and m per¬ 
sonam by reason of the custody of 
the res put by the petitioner into its 
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authorities, this jurisdiction is exclusive 27 in re¬ 
spect of all matters properly involved in the pro¬ 
ceedings, 28 and where the necessary basis of ju¬ 
risdiction exists it is the duty of the district court 
in admiralty to take jurisdiction. 29 On the other 
hand, where a condition precedent to the right to 
invoke the benefits of the statute has not been met, 
the admiralty court is without jurisdiction; 30 and it 
has been held that where a damage claimant objects 
to the jurisdiction of the court m the limitation 
proceedings and has elected to proceed in another 
forum to enforce his claim, the jurisdiction of the 
district court in the limitation proceedings depends 
on the right of the petitioner to limit his liability. 31 
Where the jurisdiction of a court is assailed m a 
motion to dismiss incorporated in the answer, the 
decision must rest on the allegations of the petition 
as amended. 32 

Necessity that damage claims be within jurisdic¬ 


tion. While the view has been expressed by the su¬ 
preme court of the United States that the district 
court cannot take jurisdiction in admiralty of a 
petition for limitation of liability where it would 
not have cognizance in admiralty, originally, of the 
cause of action involved, 33 the decision appears to 
have been limited by a case decided after the amend¬ 
ment of the limited liability act extending its opera¬ 
tion to claims for nonmantime torts ; 34 and the ju¬ 
risdiction of the district court of a petition or libel 
in admiralty to limit liability in respect of claims 
for nonmaritime torts is now recognized 35 There 
is, however, authority for the view that if a dam¬ 
age claim has by federal statute been exempted from 
the operation of the limited liability act and, there¬ 
fore, is not within the jurisdiction of the court in 
a limitation proceeding, the lack of jurisdiction 
may not be waived or cured by consent. 36 

Complete relief. An admiralty court, in a pro¬ 


hands —Hartford Accident, etc, Co 
v Southern Pac Co, Tex, 47 S Ct. 
357, 273 US 207, 71 L Ed 612—Peti¬ 
tion of Goulandns, CC.AN.Y, 140 
F2d 780, certiorari denied 64 S Ct 
1268, 322 U.S 755, 88 L Ed 1584. 

Collision ’between foreign ships in 
foreign, harbor 

US—The Mandu, DCN.I, 20 F. 
Supp. 820. 

27. U.S —Stark v Texas Co , C C.A 
Fla, 88 F 2d 182—The Norco, C C. 
A.Wash., 66 F 2d 651, affirmed 54 
SCt 584, 292 US 20, 78 L Ed 1096 
—The Vera III, DCNT, 24 F. 
Supp 421—The Fort Bragg, D.C 
Cal, 6 F 'Supp. 13. 

Cal —A Paladim, Inc., v Superior 
Court in and for City and County 
of San Francisco, 21 P.2d 941, 218 
Cal 114. 

58 CJ. p 666 note 86—1 CJ. p 1284 
note 97, 

Requirement that every claimant ap¬ 
pear 

Where owner filed petition for lim¬ 
itation, every claimant was hound to 
come into proceeding, whether living 
within or without district, and juris¬ 
diction of district court was exclu¬ 
sive —The W C. Franz, DCNY, 14 
F Supp 102, affirmed, C.C.A, Algoma 
Central & Hudson Bay Ry. Co. v. 
Great Lakes Transit Corp, 86 F 2d 
708. 

State court 

(1) A state court does not have 
jurisdiction of a proceeding hy peti¬ 
tion for limitation of liability under 
the statute —Ex parte Green, Wash, 
52 SCt 602, 286 U.S 437, 76 L.Ed. 
1212—The Norco, CC.AWash, 66 F. 
2d 651, affirmed 54 S Ct. 584, 292 U S 
20, 78 Li.Ed. 1096—58 CJ. p 666 note 
86 [bL 
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(2) However, m seaman’s action 
for mj'ury, state court, in exercise 
of common-law powers, was compe¬ 
tent to entertain shipowner’s claim 
for limitation of liability—Langnes 
v. Green, Wash, 51 SCt 243, 282 
US. 531, 75 LEd 520 

(3) Interposition of claim to limi¬ 
tation as defense in action in state 
court see infra § 254 b 

28. US —The Quarrington Court, 
C.CA.NY, 102 F 2d 916, certiorari 
denied Court Line v Isthmian S. S 
Co., 59 SCt. 1043, 307 US 645, 83 
LEd 1525—The Norco, CCA 
Wash., 66 F 2d 651, affirmed 54 
SCt 584, 292 US 20, 78 LEd 
1096. 

58 C.J P 667 note 87. 

Disputes between owner and charter¬ 
er 

U S —The Quarrington Court, CCA. 
NY, 102 F.2d 916, certiorari de¬ 
nied Court Line v Isthmian S S 
Co., 59 S.Ct. 1043, 307 US. 645, 83 
LEd 1525. 

Establishment of claim in limita¬ 
tion proceedings 

Claimant who brought action in 
state court for maritime loss could 
contest federal court limitation pro¬ 
ceedings and establish his claim 
therein.—Stark v. Texas Co., CCA 
Fla, 88 F 2d 182 
Right to j'ury trial secondary 

Owner’s right to limitation of lia¬ 
bility in admiralty is dominant over 
right of injured person to j’ury trial, 
where right to limit liability is con¬ 
tested —The Kearny, D C N.Y., 3 F 
Supp 718 

Petition filed after claimants obtain 
judgment 

Admiralty court, determining that 
petition to limit liability was not 
Within act, would not maintain juris- 
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diction for further proceedings, or 
continue order restraining prosecu¬ 
tion of other proceedings relating to 
subject matter until appellate courts 
had disposed of case, where petition 
was not filed until after claimants 
had obtained judgment against peti¬ 
tioner in common-law court —The 
James Horan, DCNJ, 10 F Supp 
363, affirmed, CCA, 78 F 2d 870, cer¬ 
tiorari denied Wamer-Qumlan Co v. 
Swan-Finch Oil Corporation, 56 S.Ct. 
142, 296 U S. 621, 80 L Ed. 441. 

29. U.S —The Victoria, D C.Wash, 
3 F.2d 330. 

58 C.J. p 667 note 88. 

30. U.S—The Maine, DCMd, 28 
F Supp 578, affirmed, CCA, 
Standard Wholesale Phosphate & 
Acid Works v Travelers Ins. Co., 
107 F 2d 373 

31. US—The Aloha, C.C AWash, 
35 F.2d 447, reversed on other 
grounds Langnes v. Green, 51 S Ct. 
243, 282 U.S 531, 75 LEd. 520. 

58 C J. p 667 note 89. 

32. U S —The Trim Too, D.C Mass, 
39 F Supp. 271 

33. U S.—Ex parte Phenix Ins. Co, 
Wis, 7 S.Ct 25, 118 U.S. 610, 30 
LEd. 274. 

58 C J p 667 note 90. 

34. U.S —Richardson v Harmon, 
Ohio, 32 SCt. 27, 222 U.S. 96, 56 
LEd 110. 

1 CJ. p 1284 note 98. 

Application of act to liability for 
nonmaritime torts see supra § 243. 

35. U S,—Richardson v. Harmon, 
supra. 

58 C J. p 667 note 93. 

36. U.S —The Passaic, DCNY, 190 
F. 644, affirmed 204 F 266, 122 
CLCA 466. 

58 C.J. p 667 note 94. 
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•ceedmg for the limitation of liability, has jurisdic¬ 
tion to do equity to claimants by affording a com¬ 
plete remedy regardless of limitation. 37 So, where 
an admiralty court has taken jurisdiction and 
brought all claimants into concourse, m denying a 
petition for limitation of liability, it should give 
•complete relief, 38 the court should proceed to ad¬ 
judicate all claims m the manner of a court of 
equity and render judgment both m rem and against 
the owner m personam. 33 

b. Foreign Vessel 

Admiralty courts have Jurisdiction of a proceeding to 
limit the liability of a foreign vessel. 

The admiralty courts of the United States have 
jurisdiction of a proceeding to limit liability in 
respect of the alleged liability of a foreign vessel, 40 
even though such liability arose out of an occur¬ 
rence on the high seas 41 or in the territorial waters 
of a country to which neither of the vessels in¬ 
volved belonged. 42 

c. Method of Acquiring Jurisdiction 

Filing a libel or petition for limitation, with the offer 
of a stipulation for value, confers jurisdiction of the 
proceeding. 

In general, the filing of a libel or petition for 


limitation by the owner, with the offer to give a 
stipulation for value, confers jurisdiction of the 
proceeding, 43 and surrender of the vessel and the 
pending freight and the issuance of monition give 
the court jurisdiction of the property or funds, 44 
but not, it has been held, of persons holding 
claims. 45 It is not necessary to the jurisdiction of 
the district court, however, that all the require¬ 
ments of Admiralty Rules, rule 51, 28 U.S.CA, be 
met, 46 or that the court should have possession of 
the vessel or her proceeds, or of a fund represent¬ 
ing the proceeds, over which the court has obtained 
control through the exercise of its ordinary juris¬ 
diction. 47 

d. Loss or Ouster of Jurisdiction 

Duly obtained Jurisdiction has been held not ousted 
or lost by, or because of, various subsequent develop¬ 
ments, such as subsequent irregularity of procedure. 

In general, the question as to the jurisdiction of 
the court m respect of a proceeding to limit liability 
must be determined by the jurisdictional facts as 
they existed at the time the court assumed jurisdic¬ 
tion. 48 Accordingly, where the -court has duly ob¬ 
tained jurisdiction, such jurisdiction is not ousted 
or lost by, or because of, any subsequent irregularity 
of procedure, 49 the fact that a damage claimant 


37. U S —Just v. Chambers, Fla, 
61 SCt 687, 312 US 383, 668, 85 
L.Ed. 903—Hartford Accident, etc , 
Co v Southern Pac Co., Tex, 47 
SCt. 357, 273 US 207, 71 L Ed 
612—The Chickie, CCAPa, 141 
F2d 80—The Cleveco, D C.Ohio, 59 
FSupp 71, affirmed, CC.A, 154 
F.2d 605 

Proceeding as equitable see supra § 
246 

Relief generally see infra 5 256 
Matter of discretion 

Whether federal court should re¬ 
tain jurisdiction of limitation pro¬ 
ceeding and dispose of entire case, 
including seaman’s right to recover 
for injuries involved m state court 
action, was matter of discretion, not 
of jurisdiction—Langnes v Green, 
Wash, 51 SCt 243, 282 US 531, 75 
LEd 520. 

Admiralty roles with respect to 
proceedings under act limiting liabil¬ 
ity contemplate proof of all claims 
and making of such defenses as own¬ 
ers choose in contesting their liabili¬ 
ty for losses—The James Horan, D 
C.NJ, 10 FSupp 363, affirmed, CC 
A, 78 F2d 870, and certiorari denied 
Warner-Quinlan Co. v Swan-Finch 
Oil Corporation, 56 SCt 142, 296 US 
621, 80 L Ed. 441. 

38. U S —The Linseed [King, N Y., 
52 SCt. 450, 285 US 502—The 
James Horan, D C N J, 10 F Supp 
363, affirmed, C.C.A, 78 F2d 870, 


certiorari denied Warner-Qumlan 
Co v Swan-Finch Oil Corporation, 
56 SCt 142, 296 U.S. 621, 80 LEd 
441. 

39. U S.—Just v. Chambers, Fla., 61 
SCt. 687, 312 US. 383, 85 LEd 903 
—The Chickie, CCAPa., 141 F.2d 
80—Petition of Union Castle Mail 
S S Co, DCN.Y, 35 FSupp 458 
—The James Horan, DCNJ, 10 
FSupp 363, affirmed, CCA, 78 
F 2d 870, certiorari denied Warner- 
Qumlan Co v Swan-Finch Oil Cor* 
poration, 56 S Ct. 142, 296 U S 621, 
80 L.Ed 441 

Admiralty court has exclusive jur¬ 
isdiction to adjudicate filed claims 
and render judgment in rem and in 
personam, even if claimants defeat 
petition for limitation of liability — 
In re Liverpool, Brazil & River Plate 
Steam Nav Co, DCNY, 49 F 2d 
947, modified on other grounds, 
CCA, Petition of Liverpool, Brazil 
& River Plate Steam Nav. Co, 57 F 
2d 176 

40. US—The Mandu, DCNY., 20 
F.Supp. 820 

58 C J. p 668 note 98 
Right to limit liability m respect of 
foreign vessels in general see su¬ 
pra § 240 

41. U S —Oceanic Steam Nav. Co v 
Mellor, 34 SCt 754, 233 U.S. 718, 
58 L Ed. 1171. 

42. U.S—Royal Mail Steam Packet 
Co. v. Companhia de Navegacao 

1234 


Lloyd Brasileiro, D.CN.T, 27 F 2d 

1002. 

43. US—In re Morrison, NY, 13 
S Ct 246, 147 U S 14, 37 L Ed 60— 
Petition of Canada S S Lines, D.C. 
Ohio, 93 F Supp 649. 

Stipulation in general see supra § 
248. 

Failure to pay fee, transfer res, or 
issue monition 

' Where shipowners filed petition for 
limitation of liability but did not pay 
filing fee, and there was no transfer 
of a res to a trustee, and no monition 
ever issued, petition had no legally 
operative effect.—The Chickie, C C.A 
Pa, 141 F 2d 80. 

44. U S.—The Princess Sophia, D C 
Wash, 36 F 2d 591 

45. U S.—The Princess Sophia, su¬ 
pra 

58 C J. p 668 note 4. 

46. US —Petition of Canada S S 
Lines, DC Ohio, 93 FSupp 549 

47. U S —The City of Norwich, D C 
NY, 5 FCas No 2,762, 6 Ben 330, 
affirmed, C C.A, 18 F Cas No 10,- 
362, affirmed 6 SCt 1150, 118 U.S 
468, 30 LEd 134 

58 C J. p 668 note 5. 

48. U S.—The Tolchester, D C.Md, 
42 F. 180 

58 C J. p 668 note 6. 

49. US —Morrison v. U. S District 
Ct, NY., 13 SCt 246, 147 U.S. 14, 
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takes issue with what is alleged in the petition, 50 a 
subsequent reduction of the amount of the claims 
to an amount not in excess of, or less than, the 
appraised value of the vessel and freight, 51 or a 
recovery by a claimant of less than the stipulated 
value of the vessel, where his original claim was 
greater than its value. 52 So the district court does 
not lose jurisdiction by allowing a vessel, after the 
giving of a stipulation for her value under the 
admiralty rule, to go into another district in the 
ordinary course of her business 52 

Jurisdiction to determine claims . When the ju¬ 
risdiction of a court of admiralty has attached 
through a petition for limitation, the jurisdiction to 
determine claims is not lost merely because the 
owner of the vessel fails to establish his right to 
limitation. 54 

e. District in Which Proceeding Brought 

Provision is made in the admiralty rules with re¬ 
spect to the district in which limitation proceedings 
should be brought. 

Apart from any rule on the subject, any district 
court having custody and control of a vessel, or hav¬ 
ing it within its district so that custody can be ac¬ 
quired by its process, has jurisdiction of proceedings 
by the owner for limitation of liability 55 Under 
the Admiralty Rules, rule 54, 28 U.S C.A., the 
owner is required to bring a proceeding to limit 
his liability in the district court where the vessel 
has been libeled to answer for a loss or damage m 
respect of which limitation is sought. 56 Where the 
vessel has been libeled in several districts, for dif¬ 
ferent claims arising from the some occurrence, 
a petition for limitation of liability may be filed in 


either district, 57 unless the libel in the district in 
which limitation is sought was filed collusively and 
merely for the purpose of conferring jurisdiction of 
the limitation proceeding. 58 While the propriety 
of bringing the limitation proceeding in the district 
m which the owner has been sued, if no libel has 
been filed against the vessel, has been recognized, 5 ^ 
there is a conflict of opinion as to whether, m such 
case, the limitation proceeding must be brought in 
the district m which the owner is sued According 
to one view, the limitation proceeding must be 
brought m the district in which the owner is sued, 
if he be sued m a federal court and in only one dis¬ 
trict, 60 but, m other cases, without recognizing any 
distinction based on the particular court, state or 
federal, in which a prior action or prior actions 
were brought, or the bringing of actions in several 
districts, the right of the owner to bring the limita¬ 
tion proceedings in the district where the vessel may 
be, 61 or m the district where the action against the 
owner has been brought, 62 has been recognized. 
Where the vessel has not been libeled and an ac¬ 
tion against the owner has not been brought, the 
proceeding may properly be instituted in any district 
where the vessel may be 63 

Wrecked or stranded vessel. A district court has 
been held without jurisdiction of a proceeding to 
limit the liability of the owner of a vessel sunk m 
a collision, where the owner of the other vessel does, 
not sue but merely petitions for limitation of his 
own liability m that district, 64 since a petition for 
limitation of liability is not a suit within the ad¬ 
miralty rule authorizing such a petition where a 
ship is not libeled m any district in which the owner 
may be sued. 65 Likewise, a district court has been. 


37 LEd 60—Petition of Canada S. 
S Lines, D C Ohio, 93 F Supp 549 
Requirements of admiralty rules 
Jurisdiction is not lost by omission 
of some requirement of the admir¬ 
alty rules, but proceeding's to contest 
limitation cannot go forward until 
and unless there is a compliance with 
Admiralty Rules, rule 51 —Petition 
of Canada S S Lines, supra 

50. U.S —White v. Island Transp 
Co., Wash, 34 SCt 589, 233 US 
346, 58 LEd 993—Butler v Bos¬ 
ton, etc, SS Co., Mass, 9 S Ct. 
612, 130 US 527, 32 LEd. 1017. 

51. U S —The John K Gilkinson, 
DC NT, 156 P 868—The Tol- 
chester, DCMd, 42 F 180. 

52. U.S —Briggs v. Day, D C N Y, 
21 F 727. 

53. U S —Morrison v U. S. District 
Ct., N.Y, 13 S.Ct 246, 147 U.S. 14, 
37 LEd 60. 

54. US —Just v. Chambers, Pla, 61 
S.Ct. 687, 312 U.S 383, 668, 85 


LEd. 903—The Cleveco, D C Ohio, 
59 F.'Supp 71, affirmed, C.CA, 154 
F 2d 605—Petition of Union Castle 
Mail S S Co, DC.NY., 35 F Supp 
458—The Maine, DCMd., 28 F 
Supp 578, affirmed, CCA, Stand¬ 
ard Wholesale Phosphate & Acid 
Works v Travelers Ins Co, 107 F. 
2d 373—The Wichita Falls, DC 
Tex, 15 F Supp. 612 

Death claims 

US—In re Taylor, D C Mo, 82 F 
Supp. 268 

55. U S —In re Louisville, etc , Pac¬ 
ket Co, DCIfy, 223 F. 185 

56. U S —The Enterprise, D C Pa , 
196 F. 404 

58 CJ. p 668 notes 13, 14 

57. U S —The Katahdin, DCNY, 
293 F. 824 

58. U S —The Katahdin, supra 

58 C J p 668 note 16 

59. U S —Strong v Holmes, Alaska, 
238 F. 554, 151 C.C A 490. 

58 C.J p 668 note 18. 
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60. U S.—In re Butcher, D C.Tex, 
52 F Supp 385. 

Rule prior to amendment 

U S —Providence, etc , SS Co. v. Hill 
Mfg. Co, Mass., 3 SCt. 379, 109 
US 578, 27 LEd. 1038 
58 C J. p 669 notes 19 [a], 20. 

61. U S —Petition of Wheeler, D C. 
N Y., 51 F 2d 374 

58 C J. p 669 note 22 

62. U S.—Petition of Wheeler, su¬ 
pra—The John K. Gilkinson, D C. 
N.Y, 156 F. 868, 150 F. 454. 

63. US.—In re Morrison, NY, 13 
S Ct 246, 147 U S. 14, 37 L Ed 60. 

58 C J p 669 note 24. 

64. U S.—Algoma Central & Hudson 
Bay Ry Co. v Great Lakes Transit 
Corp, C.C.A N.Y.* 86 F 2d 708. 

65. U S.—Algoma Central & Hudson L 
Bay Ry Co v. Great Lakes Transit? 
Corp, supra. 
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held to have jurisdiction where substantially all the 
strippings and wreckage of a wrecked vessel, to¬ 
gether with the proceeds of the sale of her gasoline 
tanks, are brought into the district before an action 
for damages was commenced, although a small por¬ 
tion of such strippings and wreckage remains m 
another district. 66 The proceeding may be insti¬ 
tuted in a district where a fund or claim equitably 
representing the lost vessel, in respect of which lim¬ 
itation is sought, is m litigation, although the peti¬ 
tioners reside in another district. 67 Prior to the 
amendment of the admiralty rule m 1889, and when 
the rule provided only for cases m which the ves¬ 
sel was libeled or the owner was sued, it was held 
that the district court of the district in which a 
vessel was stranded and the wreckage was had ju¬ 
risdiction, where no libel had been filed or suit 
brought, 68 and where a vessel was sunk and no 
action was brought by damage claimants, it was held 
that a district court of a particular district could 
entertain jurisdiction, where the remnants had been 
transferred to the trustee appointed by such court. 69 

§ 251. -Effect on, and Enjoining, Other 

Proceedings 

a. In general 

b. Enjoining other proceedings 
a. In General 

Proceedings to limit liability supersede other pro¬ 
ceedings on the claims involved, and the latter proceed¬ 
ings should be stayed. 


Proceedings to limit the liability of a vessel su¬ 
persede other proceedings on claims against the 
owner or vessel involved in the limitation proceed¬ 
ing; 70 and, on a proper showing of the pendency of 
the limitation proceedings, such other proceedings 
should be stayed 71 Where the owner has taken ap¬ 
propriate proceedings to obtain the benefit of the 
act, a person injured is barred from maintaining a 
separate action subsequently brought, on a claim 
to which the limitation act applies. 72 

Annulment and dismissal of other proceedings. 
The institution of the limitation proceeding does not 
put an end to other proceedings previously institut¬ 
ed. 73 So the view has been taken that, where there 
has not been due compliance, by the petitioner for 
limitation, with requirements as to surrender or 
stipulation for value, pending proceedings are not 
necessarily stayed, 74 and there has apparently been 
a recognition of the right to institute new proceed¬ 
ings pending the filing of the petition for limitation 
and the surrender to a trustee and the issuance of 
monition. 75 Proceedings instituted after the com¬ 
mencement of the limitation proceedings 76 and the 
issuance of an injunction 77 have been dismissed. If 
limitation of liability is decreed, pending suits or 
actions on damage claims, which have been stayed, 
should be dismissed. 78 

Staying limitation proceeding . The question 
whether a limitation proceeding should be stayed so 
as to permit arbitration to be had, pursuant to the 
charter party, rests in the sound discretion of the 
district court 79 


.66. U S —Petition of Wheeler, D C. 

NY, 51 F2d 374. 

Season for role 

“Vessel,” within rule conferring 
jurisdiction of petition for limitation 
on court of district where "vessel” 
is, consists of substantially all of 
strippings, wreckage, and proceeds 
of wreck, taking small portion 
thereof into district would not give 
court thereof jurisdiction.—Petition 
of Wheeler, supra 

67. U S —In re Leonard, D C N.Y, 
14 F 53 

68. US—The John Bramall, DC. 
NY., 13 F.CasNo 7,334, 10 Ben 
495. 

69. U S —Ex parte Slayton, 105 U.S 
451, 26 L.Ed 1066 

58 C.J. p 669 note 26. 

■70. U S.—Metropolitan Redwood 
Lumber Co v Doe, Cal, 32 S Ct 
275, 223 U S 365, 56 L Ed. 473. 

58 C.J. p 669 note 28. 

Steps affecting fund 
^fter limitation proceeding has 
begun, steps outside that proceeding 


which would affect the fund should 
not be allowed, since they would in¬ 
volve a negation of one of the im¬ 
portant purposes of such proceeding 
and well established practice—The 
Quamngton Court, CC.AN.Y., 102 
F.2d 916, certiorari denied Court Line 
v Isthmian S. S Co., 59 S Ct. 1043, 
307 U.S. 645, 83 L Ed. 1525. 

71. U S —The Quamngton Court, 
DCNY, 25 F.Supp 665—The Vera 
III, D.CNY., 24 F.Supp 421—The 
Mandu, D.CNY., 20 F.Supp. 820. 

58 C J. p 669 note 29 
“The effect of the federal limita¬ 
tion proceeding is not to remove the 
cause once and for all from the state 
court to the federal court, but merely 
to stay further procefedings in state 
court actions ”—A. Paladim, Inc, v 
Superior Court in and for City and 
County of San Francisco, 21 P.2d 941, 
944, 218 Cal. 114. 

Proceedings by stockholders of cor¬ 
poration owning ship to limit their 
statutory liability did not stay state 
court action against corporation 
based on its independent liability.— 
A. Paladini, Inc, v. Superior Coprt 
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in and for City and County of San 
Francisco, supra. 

72. U S —Butler v Boston, etc, 
Steamship Co., Mass, 9 S Ct. 612, 
130 US. 527, 32 L.Ed 1017. 

58 C J p 670 note 30. 

73. US—The Salvore, C.C.A.N.Y, 
36 F 2d 712 

58 C J. p 670 note 31. 

74. U S —The Americana, D C.Cal., 
230 F. 853. 

76. U.S —Huasteca Petroleum Co v 
Cia. de Navegacao Lloyd Brasi- 
leiro, DC.NY, 297 F 318 
58 C J. p 670 note 33. 

76. U S.—Black v. Southern Pac. 
Co., CC.Cal, 39 F 565 

58 C.J. p 670 note 34 

77. U.S.— 1 The H F. Dimock, D.C. 
N.Y., 52 F 598, mandamus denied 
In re Morrison, 13 S Ct 246, 147 
U.S. 14, 37 LEd 60. 

58 C.J. p 670 note 35. 

78. U S.—Huasteca, Petroleum Co. v. 
Cia de Navegacao Lloyd Brasi- 
leiro, DCN.Y., 297 F. 318. 

58 C J. p 670 not$ 36. 

79. U.Sfc—Postal S. S. Co. v. Interna- 



SO C.J.S. 


SHIPPING 


§ 251 


b. Enjoining Other Proceedings 

With some qualifications, injunction may Issue 
against independent proceedings or suits on claims as to 
which limitation proceedings have been begun. As equity 
may require, such injunction may be granted on condi¬ 
tion, refused, modified, or dissolved. 

While the limitation proceeding and monition is¬ 
sued therein constitute m effect a statutory injunc¬ 
tion, 80 and it is not necessary that an injunction 
should issue, 81 an injunction may issue to restrain 
separate or independent proceedings on claims in 
respect of which limitation is sought, 82 including 
suits in a state court; 83 hut if only one claim is 
filed in the limitation proceeding the independent ac¬ 
tion should not be restrained, 84 since limitation of 
liability may be obtained by proper pleading in 
the independent action. 85 Further, an admiralty 


court having jurisdiction of a limitation proceeding 
will not, where the right to limitation is shown not 
to exist, defeat the rights of claimants to proceed 
m actions in personam where common-law remedies 
may be applied, 86 so, claimants brought into a 
limitation proceeding after a determination that 
they are not subject to limitation should no longer 
be enjoined from proceeding with their actions. 87 
Also, where the aggregate of claims against the 
owner and charterer is much less than the value of 
the vessel and pending freight, and, as far as can 
be seen, there are no additional claims and no rea¬ 
sonable prospect that the fund will ever be ex¬ 
hausted, an injunction against the maintenance of 
a separate or independent proceeding may be de¬ 
nied. 88 


tional Freighting- Corp, C.CAJLa., 
133 F 2d 10 

Discretion held not abused in stay¬ 
ing proceeding—Postal S S Co v. 
International Freighting Corp, su¬ 
pra. 

50. U S.—In re Great Lakes Transit 
Corporation, C.C A Ohio, 63 F 2d 
849 

Cal —A Paladim, Inc, v. Superior 
Court in and for City and County 
of San Francisco, 21 P.2d 941, 218 
Cal 114 

58 C.J p 670 note 38 
proceeding as exclusive 

Proceeding to limit liability is ex¬ 
clusive —The James Horan, D C. 
N.Y, 10 F Supp 363, affirmed, CCA., 
78 F 2d 870, and certiorari denied 
Warner-Qumlan Co. v. Swan-Finch 
Oil Corporation, 56 SCt 142, 296 US 
621, 80 L.Ed. 441. 

51. Cal —A. Paladini, Inc, v. Su¬ 
perior Court in and for City and 
County of San Francisco, 21 P 2d 
941, 218 Cal. 114. 

58 C J. p 670 note 39. 

£2 . U S —Petition of Union Castle 
Mail S S Co, DC NY, 35 F Supp 
458—The James Horan, D.CN.T, 
10 F Supp 363, affirmed, CCA, 78 
F 2d 870, and certiorari denied 
Warner Quinlan Co. v Swan-Finch 
Oil Corporation, 56 S Ct. 142, 296 
U.S. 621, 80 L Ed *441 
58 C.J p 670 note 40—1 CJ. P 1284 
note 97 [b]. 

Admiralty Buies, rule 51, 28 U S 
-CA, is designed to permit an order 
of district court, having jurisdiction 
of a limitation proceeding, to restrain 
further prosecution of all suits 
^against owners of vessel in respect 
of any claim subject to limitation in 
proceedings before the court—Peti¬ 
tion of Tracy, DCN.Y, 86 FSupp 
306—58 C.J. p 670 note 40 [f] 

•Claims growing out of one collision 
In proceeding to limit liabi,lity, ad¬ 
miralty court can grant an injunc¬ 
tion and bring all litigants before it 


and in one proceeding settle all mat- I 
ters, where the claims grew out of 
one collision —In re Taylor, D C Mo , 
82 F Supp 268 j 

83. U S —-Ex parte Green, Wash , 52 
SCt. 602, 286 US. 437, 76 L.Ed. 
1212—Petition of Tracy, D.C.NY, 
86 FSupp 306—The Pelham, D.C. 
NY, 69F Supp. 586—The Vera III, 
DC NY., 24 F.Supp 421—In re 
Moran Bros Contracting Co, DC 
NY., 1 FSupp 932 
Cal —A Paladim, Inc, v. Superior 
Court in and for City and County 
of San Francisco, 21 P 2d 941, 218 
Cal. 114. 

58 C J. p 670 note 41 
Concession, by litigant as to right to 
limit liability 

(1) Admiralty court erred in en~ 
joining injured employee from con¬ 
tinuing action m state court unless 
he would concede that employer was 
entitled to limit its liability, but such 
error was waived when employee’s 
proctor repeatedly stated at trial 
that he was willing to have admir¬ 
alty court decide the issues —Peti¬ 
tion of Spearm, Preston & Burrows, 
Inc., C.A.N.Y., 190 F 2d 684 

(2) Deckhand will be permitted to 
prosecute common-law action for 
personal injuries on filing acknowl¬ 
edged consent to vessel owner’s right 
to limitation of liability and right to 
have value of owner’s interest m 
vessel determined m accordance with 
procedure of admiralty court —The 
Kearny, D C N.Y , 3 F.Supp. 718. 

Charterer as within, limitation stat¬ 
ute 

Whether charterer was within 
scope; of statute permitting limita¬ 
tion only on part of certain charter 
ers was question of fact which would 
not be decided on motions of long¬ 
shoreman, in limitation proceeding by 
charterer and by owner, to dissolve 
injunction restraining longshoreman 
from proceeding with state court ac¬ 
tion against charterer fop personal I 
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injury.—Petition of McAllister Bros, 
DC NY, 96 FSupp 575. 

84. US—In re Putnam, CCA.NY, 
55 F 2d 73, certiorari denied Put¬ 
nam v. Christie, 62 S Ct 641, 286 
U S 558, 76 L Ed. 1292—Petition of 
M. P. Howlette, Inc., DC N.Y, 75 
FSupp. 438, 

Number of claims generally see su¬ 
pra § 245 c 

Claim of insurance carrier which 
had paid compensation to injured 
longshoreman against vessel was a 
derivative one obtained by subroga¬ 
tion, and was not one independent of 
longshoreman’s claim, within text 
rule.—Petition of M. P. Howlette, 
Inc, supra. 

Claim exceeding value of vessel 
Where only one claim could arise, 
owner petitioning for limited liabil¬ 
ity was not entitled to injunction 
forbidding all actions against him, 
and fact that original claim exceed¬ 
ed value of vessel was immaterial — 
In re Putnam, CCANY, 55 F.2d 
73, certiorari denied Putnam v 
Christie, 52 SCt. 641, 286 US. 558, 
76 LEd. 1292. 

Consent to right to limitation 
Single claimant, who offered to 
file duly acknowledged consent to 
owner’s right to limitation, was per¬ 
mitted to proceed with prior suit in 
state court —The American Trans¬ 
port, D C.N.Y., 23 F.Supp 583. 

85. U S.—Petition of M. P. How¬ 
lette, Inc., D.C.NY, 75 F.Supp 438 

Pleading limitation generally see in¬ 
fra § 254 b. 

86. U.S.—The Silver Palm, C.C.A- 
CaU 94 F.2d 776—Petition of Liv¬ 
erpool, Brazil & River Plate Steam 
Nav. Co, C.C.AN.Y, 57 F 2d 176. 

87. US —Petition of Liverpool, Bra¬ 
zil & River Plate Steam Nav Co., 
supra. 

88. U.S.—Curtis Bay Towing Co. v 
Tug Kevin Moran, Inc., C.C.A N.Y., 
159 F.2d 273. 
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An injunction granted in proceedings for limita¬ 
tion restraining further prosecution of pending ac¬ 
tions for damages is m effect a removal of such 
actions into the admiralty court, 89 where they are to 
be considered as continued for all purposes of the 
statute of limitations 90 

Refusal , modification s or dissolution of injunction , 
or conditional injunction . In view of the fact that 
the proceeding is in effect an equitable proceeding, 
as discussed supra § 246, the court may refuse an 
injunction against other proceedings, 91 may grant 
an injunction on condition, 92 may modify an exist¬ 
ing injunction, 92 or may dissolve an injunction, 94 
where equity and justice require such refusal, con¬ 
ditional injunction, modification, or dissolution, 
whether an injunction should be dissolved 95 or 
modified 96 rests in the sound discretion of the ad¬ 
miralty court. 

§ 252. - Notice and Filing and Withdraw¬ 

ing Claims; Intervention and Bring¬ 
ing in Parties 

a. Notice of limitation proceedings 

b. Filing and withdrawal of claims 

c. Intervention and bringing m parties 


a. Notice of Limitation Proceedings 

Personal notice of a limitation proceeding to claim- 
ants, in the district where it is brought, has not been re¬ 
quired, but an ex parte application may be denied where 
substantial or novel questions are at stake. 

It is not necessary, in order to sustain a proceed¬ 
ing to limit liability, that claimants should have been 
served personally with notice thereof in the district 
in which the proceeding is brought 97 or that the 
court should retain possession of the vessel until 
such claimants appear. 98 A damage claimant in de¬ 
fault is not entitled to notice of further steps in 
the proceeding 99 On the other hand, an ex parte 
application by the owner for the limitation of his 
liability, without notice to claimants, has been de¬ 
nied where substantial questions are at stake and 
novel questions of law are involved m the applica¬ 
tion 1 

Admiralty rules; failure to comply strictly. Ad¬ 
miralty rules relating to the limitation of liability 
and providing for procedural methods of notice 
were intended to preserve the rights of persons hav¬ 
ing actual or potential claims against petitioner, 2 
and failure to follow explicitly the provisions of such 
rules does not, as to those whose rights are in no 
way prejudiced, denied, or barred, result in the 


Remote chance 

Petition for limitation was per¬ 
mitted to stand on remote chance 
that other claims might appear 
which would make a concourse prop¬ 
er.—Curtis Bay Towing Co v. Tug 
Kevin Moran, Inc, supra. 

89. TJ S—Union Steamboat Co. v. 
Chaffin, Ill, 204 F -412, 122 CCA 
598, certiorari denied 33 S Ct 778, 
229 US. 620, 57 LBd 1354 

90. U.S.—Union Steamboat Co v. 
Chaffin, supra 

Death action 

Restraining order against bringing 
actions for death, except by claim m 
proceeding m which owner of vessel 
asked limitation of liability, did not 
enlarge statutory period within 
which death action must he brought 
—The Princess Sophia, D C Wash , 
35 P 2d 736, rehearing denied 36 F 2d 
591 

91. U S —Curtis Bay Towing Co v 
Tug Kevin Moran, Inc, C C A 1ST Y , 
159 P 2d 273—The Salvore, C.CA 
NY, 36 F2d 712 

92. U S —Churchill v The British 

America, D C N Y, 5 F.Cas.No 

2,715, 9 Ben 516. 

58 C.J p 671 note 45. 

93. U.S —Petition of Liverpool, Bra¬ 
zil & River Plate Steam Nav. Co , 
CC.AN.Y, 57 P 2d 176—In re 
Trawler G-udrun, Inc., D C.Mass, 
101 PSupp 586 

58 C.J p 671 note 46. 


Modification to permit arbitration 
held proper—Postal S S Co v In¬ 
ternational Freighting Corp, CCA 
La, 133 P 2d 10 

Where fund is inadequate solely 
as to single claim of claimant bring¬ 
ing suit m state court, injunction 
was properly modified so as to avoid 
invoking limitation statute to de¬ 
prive claimant of trial by jury or to 
compel him to liquidate the face 
amount of his claim in the federal 
court, a forum he did not choose.— 
Petition of Moian Transp. Corp, 
CANY, 185 P 2d 386, certiorari de¬ 
nied Moran Transp. Corp v Mellino's 
Adra’x, 71 SCt 573, 340 US. 953, 95 
LBd 687 

Modification on vacation held proper¬ 
ly denied 

US—The Pelham, DC.NY, 69 P 
Supp. 586 

94. US—The Salvore, CCAN.Y, 
36 F 2d 712 
58 C J. p 671 note 47. 

Injunction dissolved on condition 

that plaintiff in independent action 
stipulate that limitation fund was 
correct in amount—Petition of Mc¬ 
Allister Bros., DCNY., 96 PSupp 
575 

Dissolution order held not ambigu¬ 
ous 

US—The Helen L, CCA.Wash, 109 
F 2d 884, 


95. US—The Kearny, DCNY, 3 
F.Supp. 718 

Dissolution held not abuse of discre¬ 
tion 

US.—The Helen L, C C AWash , 109 
F.2d 884 

96. US—The Kearny, DCNY, 3 
P Supp 718. 

97. U S —Morrison v. TJ. S District 
Ct, NY., 13 SCt 246, 147 US. 14, 
37 LEd. 60 

98. U S.—Morrison v. U. S District 
Ct, supra. 

99. US—The Hewitt, D.CNY., 15 
F.2d 857. 

1. US—The No 5 Motor Lifeboat, 
DCN.Y, 57 PSupp 624. 

2. US —Petition of Canada S. S, 
Lines, D C Ohio, 93 P Supp. 549 

Amendment not jurisdictional; serv¬ 
ice by publication 
Amendments providing for notice 
of monition to every person having 
claim against vessel or petitioner 
arising out of voyage or trip on 
which claims sought to be limited 
arose, and publication thereof, are 
not jurisdictional in nature, nor do- 
they provide for service of process 
by publication —Petition of Canada, 
S, S Lines, supra. 
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failure of the entire proceeding or render it a 
nullity from the beginning, 3 but only stays the con¬ 
test as to liability until a new monition is issued 
and the requirements as to notice met. 4 

b. Filing and Withdrawal of Claims 

(1) In general 

(2) Time for filing 

(1) In General 

Claims in limitation proceedings must be made by 
persons competent to sue, and must be sufficiently stated; 
a claim may be withdrawn on payment of costs. 

A claim, in a proceeding for the limitation of lia¬ 
bility, has been said to be somewhat similar to a 
brief libel, 5 and claimant must be competent to sue, 
whether as a plaintiff or as a libelant. 6 Owner¬ 
ship of a claim based on an absolute assignment 
has been recognized notwithstanding the assign¬ 
ment was made for purposes of collection 7 The 
claims of several claimants may be required to be 
stated separately, 8 and claims briefly stating that 
the vessel’s negligence caused specified damage to 
real and personal property, and personal injuries, 
including loss of wages and amounts expended 
for medical services, etc., have been held sufficient 
unless objection thereto is duly made. 9 Ordinarily 
a damage claimant, who, with notice of the pro¬ 
ceeding, fails to present a 'claim which is within 
the purview of the limited liability act, may not 
thereafter maintain a suit to enforce such claim. 10 
A claim by the owner of one of two vessels, both 


of which have been held at fault for a collision, for 
contribution for liability to a third person may be 
presented in a limitation proceeding brought by the 
owner of the other of such vessels, where the lia¬ 
bility arose out of such collision, 11 even though such 
third person has lost his right to present his claim 
in such limitation proceeding by failure to present 
it m time. 12 Where a petition for limitation of lia¬ 
bility is denied, the interlocutory decree will not bar 
claimants who were in default in presenting their 
claims, 13 and they will 'be afforded the right to 
apply to excuse the default for good and sufficient 
cause; 14 but those still in default on the entry of 
the final judgment will be barred 15 Where a ship¬ 
owner is the lessee of a pier on which fire breaks 
out m cargo discharged from the vessel, claimants 
for damage to goods on the pier and m lighters 
awaiting shipment to the vessel must assert their 
claims in the owner’s proceeding for limitation of 
liability, 16 and may not prosecute a separate pro¬ 
ceeding against him as such lessee. 17 

Notice of claim as affecting the time within which 
an owner may commence limitation proceedings is 
discussed supra § 249. 

Withdrawal of claims. A damage claimant, in a 
proceeding for limitation of liability, has been held 
entitled to withdraw his claim on payment of tax¬ 
able costs. 18 

(2) Time for Filing 

Claims in limitation proceedings must be filed within 
the time fixed by statute, and the filing thereof may be 


3. U.S —Petition of Canada S. S 
Lines, supra 

4. U.S —Petition of Canada S. S 
Lines, supra 

Petition and stipulation as provided 
"by statute 

Where petitioner did not comply 
with notification procedure set forth 
m admiralty rule, but his petition 
and stipulation were filed as provid¬ 
ed by statute, thereby giving court 
jurisdiction although there was de¬ 
fective notice to some claimants, pe- 
- titioner was entitled to issue new 
notice and to an issuance of new 
monitions m accordance with rule 
relating to limitation —Petition of 
Canada S S Lines, supra 

5. U.S.— 1 The No 17, DCN.Y, 2 F 

Supp. 48. 

■ 6. US —The Mandu, D C N.Y , 20 F 
Supp 820. 

Marine ins urer held not real party 
in interest and therefore without 
capacity to file claim.—The Mandu, 
supra. 

Foreign administrator 

Exceptions of shipowner seeking 
„ limitation of liability were properly 


sustained as to claims prosecuted 
by foreign administrator.—The Prin¬ 
cess Sophia, CCLAWash, 61 F 2d 
339, certiorari denied Brace v. Cana¬ 
dian Pac R Co, 53 S Ct. 396, 288 
U.S. 604, 77 L Ed. 980. 

7. US—The Mandu, C.C.A.NY, 102 
F.2d 459. 

8. US —The Roxen, D C N Y., 7 F 
Supp 195. 

9. US—The No. 17, DCNY, 2 F. 
Supp. 48. 

Request for details granted 

Request by petitioner that each 
claim state claimant's address, date 
of injury, nature, location, and rental 
value of property allegedly damaged, 
extent of personal injury, and 
amount of doctors' bills, was reason¬ 
able and granted.—The No 17, su¬ 
pra. 

3.0. U S,—U S v Hamburg-Ameri- 
kanische Packetfahrt Actien Ge- 
sellschaft, NY, 212 F. 40, 128 

CCA. 496, L.R.A1917C 1103. 

11 . u S —In re Eastern Dredging 
Co., DC Mass, 182 F. 179. 

12. U S —In re Eastern Dredging 
Co, supra. 


13. U.S.—Petition of Union Castle 
Mail S S Co, D.CN.Y., 35 FSupp. 
458 

14. US —Petition of Union Castle 
Mail S S Co„ supra. 

15. U.S—Petition of Union Castle 
Mail S S. Co,, supra. 

16. US.—The Panuco, D.C.N.Y., 47 
F Supp. 249 

Contingent claim 

Where one injured m fire involving 
vessel and dock sued dbck owner 
alone m state court, and elected not 
to file a claim m limitation proceed¬ 
ing by owner of vessel, dock owner 
under state law, would have no right 
of contribution against owner of ves¬ 
sel based on state court judgment 
against dock owner, and hence was 
not entitled to file a contingent claim 
m limitation proceeding—Petition of 
Chester A- Poling, Inc., DCN.Y, 51 
F.Supp. 375. 

17. U S —The Panuco, D C N.Y., 47 

F.Supp. 249. 

18. US—The Titanic, N.Y., 225 F. 
747, 141 CCA 19. 
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barred by laches, although the courts have discretion to 
permit late filing. 

The filing of a petition for the limitation of lia¬ 
bility does not stop the running of a statute of 
limitations applying to the filing of claims, 19 and a 
notice of claim given to the owner of the vessel 
is not the filing of a claim m the limitation proceed¬ 
ings, with respect to the timeliness of such filing 20 
The filing of a claim may be barred by laches, 21 
but where there is no showing that any time limit 
had been set for presentation of claims and the pe¬ 
titioner himself has delayed the filing of the peti¬ 
tion and the taking of evidence for an extended pe¬ 
riod, the court may properly refuse to sustain the 
claim of laches of claimants in presenting their 
claims. 22 The purpose of the amendment of June 
21, 1948, to Admiralty Rules, rule 51, 28 U S C A, 
was to prevent default for failure of claimants to 
file claims. 23 Ordinarily the trial judge has dis¬ 
cretion, m a limitation proceeding, to permit the 
filing of later claims, 24 at least as long as the 
fund has not been entirely distributed or a final 
decree entered 25 So, in such a proceeding, the 
court has discretionary power to permit the filing 
of a claim for damages after the expiration of the 
time fixed m the monition, in a proper case, 26 al¬ 
though a claim ordinarily is to be treated as barred 
if not presented within the time so fixed, 27 and the 
•burden is on the claimant to prove good cause for 
the failure to file within the time fixed. 28 Where, 
after the notice, a damage claimant has elected not 


to present his claim, the court may refuse to permit 
a subsequent presentation, 29 and if the proceedings 
have been terminated, as far as the parties before 
the court are concerned, by a final decree, the court 
has no power to reopen the proceedings for the pur¬ 
pose of allowing other claimants, who have not ap¬ 
peared therein, to come into the case and prove 
their claims 30 Where the appellate court orders 
that a judgment dismissing claims provide that it is 
without prejudice to the filing of claims by repre¬ 
sentatives properly appointed, the trial court is 
without discretion to refuse the filing of claims on 
the ground of the expiration of the monition pe¬ 
riod. 31 

Enforcement of claims after dismissal of limitation 
proceeding . The order of the court fixing or limit¬ 
ing the time within which claims may be filed is not 
a bar to the prosecution of an action within the 
period limited by statute if the limitation proceed¬ 
ing should be dismissed. 32 

c. Intervention and Bringing in Parties 

Intervention has been permitted m limitation pro¬ 
ceedings, as has, in some circumstances, although not in- 
others, the bringing in of new parties. 

Where the owner of a vessel seeks limitation of 
liability in respect of a collision in which cargo was 
lost or injured, the owner of the cargo may inter¬ 
vene in such proceeding to assert a claim against 
the owner of the other vessel involved m the col¬ 
lision, where the owner of such other vessel has 


19. U S —In re Agwi Nav. Co, C C 
ANY, 89 F 2d 11—The Princess 
Sophia, CCA Wash, 61 F.2d 339, 
certiorari denied Brace v Canadian 
Pac R. Co, 53 S Ct 396, 288 TJ S 
604, 77 L.Ed. 980—Petition of Com- 
panhia De Navegacao Lloyd Bra- 
sileiro, DCNY, 21 F Supp 372, 
reversed on other grounds, C.CA, 
The Mandu, 102 F.2d 459 

20. U S —In re Agwi Nav. Co, C C 
ANY, 89 F 2d 11. 

21. US—The Mandu, CCAN.Y, 
102 F 2d 459 

Eight years after collision 

U S.—The Mandu, supra. 

Administrator held barred by long 

delay —In re Agwi Nav. Co , C C.A 

N.Y, 89 F.2d 11. 

22. U S —Union Steamboat Co v 
Chaffin, Ill, 204 F 412, 122 CCA 
598, certiorari denied 33 S Ct 778, 
229 US. 620, 57 LEd 1354 

23. U.S.—Petition of Canada S S 
Lines, D.C. Ohio, 93 F Supp. 549 

24. U S.—Petition of U. S , CANY, 
172 F 2d 355. 


Circumstances Justifying extension 
of time 

Where sole claimant was not real 
party m interest, but marine insur¬ 
ers had paid substantial loss arising 
out of collision involved and merits 
of controversy relating to liability 
had not been determined, on ship¬ 
owner’s seeking to withdraw his pe¬ 
tition for limitation of liability, 
court would retain Durisdiction and 
give claimant time within which to 
file valid claim before dismissing 
claim and allowing shipowner to 
withdraw—The Mandu, DC.NY,, 20 
F Supp 820. 

25, U S.—Petition of U S, C.AN.Y, 
172 F 2d 355. 

26. U.S—Meyer v. New England 
Fish Co of Oregon, CCA Wash, 
136 F.2d 315, certiorari denied 64 
SCt 83, 320 U.S 771, 88 LEd 461 
—The James Sheridan, DC.Pa., 73 
F.Supp 739 

58 C J p 671 note 52 
Allowance of late filing held abuse of 
discretion 

U S —Petition of Chester A. Poling, 
Inc, DCNY, 51 F Supp. 375. 
Denial of right to file held erroneous 
U S.—Meyer v. New England Fish, 
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Co of Oregon, CCAWash, 135 
F 2d 315, certiorari denied 64 SCt. 
83, 320 US 771, 88 LEd. 461 
Motion to file nunc pro tunc held 
properly denied —The Navemar, D C. 
NY., 49 F.Supp 68 

27. U.S —The James Sheridan, D.C 
Pa., 73 F.Supp. 739 

28. US—The James Sheridan, su¬ 
pra* 

Illness and inadvertence of prior 
counsel did not show such good cause 
as would entitle admimstratix to file* 
claim nunc pro tunc more than six 
months after final date for filing 
claims and almost one year after ad¬ 
ministratrix became aware of her 
rights —The James Sheridan, supra. 

29. U.S —In re Eastern Dredging- 
Co., D.C Mass, 159 F. 549. 

30. U S —Dowdell v. U S District 
Ct, Cal., 139 F. 444, 71 C.CA. 288. 

58 C J p 671 note 54. 

31. U.S—Meyer v. New England’ 
Fish Co. of Oregon, CC AWash., 
136 F 2d 315, certiorari denied 64 
SCt. 83, 320 US. 771, 88 LEd. 461. 

32. US—The Victoria* D.C.Wash,. 
3 F 2d 330. 
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filed a claim in the limitation proceeding and both 
vessels were held at fault. 33 The petitioner in a 
limitation proceeding may bring m on motion the 
owner of another vessel to defend against claims 
presented m such proceeding where both ves¬ 
sels have been held liable for a collision from which 
the claims arose, 34 but the impleading of the owner 
of another vessel for the purpose of securing in¬ 
demnification or contribution from such vessel and 
its owner has not been permitted, 35 and a claimant 
has been held not entitled to implead a third person 
alleged to be jointly liable with petitioner. 36 The 
substitution of a local adminstrator for a foreign 
administrator making claims has been held properly 
denied. 37 

§ 253. - Consolidation of Proceedings 

Consolidation of proceedings or actions involving lim¬ 
itation of liability may be allowed where only one deci¬ 
sion is required or the rights of no party will be preju¬ 
diced, but may be denied where the rights of the parties 
can be secured by continuing the separate proceedings. 

A motion to consolidate proceedings for limitation 
of liability commenced independently by the owners 
of each of two vessels in collision may properly be 
denied where the rights of the parties can be se¬ 
cured by continuing the separate proceedings, 38 


but limitation proceedings and other proceedings or 
actions may be consolidated where only one decision 
is required 39 or where no- prejudice will result to the 
substantive rights of any of the parties. 40 

§ 254. - Pleading, Proof, Issues, and Vari¬ 

ance 

a. Petition or libel for limitation 

b. Pleading limitation by answer 

c. Damage claimant’s pleading 

d. Interrogatories 

e. Issues or matters to be litigated; 

proof and variance 

a. Petition or Libel for Limitation 

A petition or libel for limitation of liability must 
contain allegations sufficient to show a right thereto; it 
is subject to amendment or exception. 

The petition or libel in which limitation of lia¬ 
bility is sought should contain a statement of facts 
under which the limitation is claimed, 41 that is, facts 
sufficient to show that petitioner or libelant is en¬ 
titled to limitation, 42 including allegations of facts 
sufficient to show that the limited liability act ap¬ 
plies to petitioner or libelant. 43 The limitation 
claimed must, of necessity, be the value of the ves¬ 
sel and her pending freight; 44 and, where petition- 


33. U S —In re U S Steel Products 
Co , CC ANT, 24 F 2d 657 

58 C J. p 672 note 61. 

Parties generally see supra § 245. 

34. US—The City of Boston, DC. 
Mass, 182 F 171. 

35. U S —Petition of Texas Co , D.C. 
N.Y, 81 FSupp. 758 

36. U S —Department of Highways 
of State of La v Jahncke Serv¬ 
ice, CALa., 174 F 2d 894. 

37. TT S —The Princess Sophia, C.C. 
AWash, 61 F2d 339, certiorari 
denied Brace v Canadian Pac. R. 
Co, 53 SCt 396, 288 US 604, 77 
L.Ed. 980 

38. U.S—The City of Boston, DC. 
Mass, 182 F 171. 

Consolidation of proceedings m ad¬ 
miralty in general see Admiralty § 
77. 

39. U S.—The Russell No. 5, D.C. 

N.Y, 26 F Supp. 575, affirmed, 

C C.A, In re Newtown Creek Tow¬ 
ing Co., 104 F 2d 1018. 

Settling liability and limitation ques¬ 
tions 

(1) Where there is a plurality of 
claims, admiralty court will hear pe¬ 
tition for limitation of liability and 
order removal of all cases from state 
coui-ts into a consolidated action m 
admiralty tribunal and will then set¬ 
tle both liability and limitations 
questions involved, but the advan¬ 


tages of consolidation or concourse 
should be claimed by shipowner and 
burden is not on claimants to secure 
such advantage to the shipowner — 
The Four Sisters, D.C Mass, 75 F 
Supp 399 

(2) Bringing claims into concourse 
as purpose of proceeding see supra 
§ 245 

40. U.S—The Bleakley No. 76, DC. 
N.Y, 56 F.2d 1037. 

41. U S.—The Aquitama, C C.A N Y, 
20 F 2d -457. 

58 C.X p 672 note 68. 

Requirements stated 

All that owner need allege and 
prove in proceeding to limit liability 
is that he has been sued for some 
loss, damage, or injury done, occa¬ 
sioned, or incurred without his priv¬ 
ity or knowledge and that he wishes 
to claim the benefit of limitation of 
liability.—Colonial Sand & Stone Co 
v, Muscelli, CCA.NY, 151 F 2d 884 
—“58 OX p 672 note 69 [aj. 

Existence of contract; conformed 
copy 

A petition alleging the existence of 
a certain contract was not objection¬ 
able where a conformed copy of the 
contract was submitted.—The S. & 
H. No. 7, DCN.Y., 24 FSupp. 1009. 
Claimant not real party in interest 
Where position of claimant, inter¬ 
posing exceptions, was that of under¬ 


writer and subrogee as to certain 
cargo losses and assignee of other 
underwriters who paid losses to car¬ 
go owners, owner’s petition and ob¬ 
jection setting up contention that 
claimant was not real party in inter¬ 
est and that whatever amounts 
claimant paid to its insureds were 
payments of only parts of losses 
were proper and sufficient.—The 
Mandu, DCN.Y., 15 F.Supp 627. 

42. US.—The Aloha* CCA.Wash, 
35 F 2d 447, reversed on other 
grounds 51 iS Ct. 243, 282 U.S 531, 
75 LEd 52 

58 CX p 672 note 69 
Manning, victualing, and navigating 
at own expense 

Under statute requiring an allega¬ 
tion that the party seeking exonera¬ 
tion from, or limitation of, liability 
must allege that he manned, vic¬ 
tualed, and navigated the vessel at 
his own expense, petition alleging 
that tug was controlled and operated 
by charterer, its agent, servants, and 
employees, was not objectionable.— 
The S & H. No. 7, D.C.N.Y., 24 F 
Supp 1009. 

43. U.S —Petition of Du Pont de 
Nemours, DC.NY., 18 F2d 782, af¬ 
firmed, C.C A., 19 F 2d 354. 

58 C.X p 672 note 70. 

44. U.S —The Aquitama* C C A.N.Y , 
20 F.2d 457. 

58 C.X P 672 note 71- 
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er elects to surrender, should, according to one 
view, show that his interest, which it is proposed 
to surrender, is equal in value to the value of the 
vessel at the end of the voyage involved, 45 and 
should contain an offer to surrender the pending 
freight. 46 The petition invites no decision on the 
claim against petitioner. 47 In view of the fact that 
limitation may be sought in respect of a single 
claim against petitioner or libelant in the limita¬ 
tion proceeding, as discussed supra § 245 c, the pe¬ 
tition to limit liability and to restrain the prose¬ 
cution of other actions need not show the existence, 
or probability of existence, of more than one 
claim, 48 and the petition need not allege that the 
claims against the vessel are in excess of her value, 
in order to found jurisdiction in the district court 
to entertain the proceeding, 49 nor need it fully 
set forth all pending suits in respect of matters set 
forth m the petition and all suits relating to the 
voyage in question 50 If there is more than one 
claim, defendant-owner can confine his aggregate 
liability on all the claims to the single value of 
the vessel, or his interest therein, only by the peti¬ 
tion prescribed by the statute. 51 

Amendment. The libel or petition may be amend¬ 
ed. 52 

Objection. An objection to the petition should be 
presented in the form of an exception, 53 although 
objection by motion to dismiss may be recognized. 54 
Such an exception is in the nature of a demurrer, 55 


and on such exception the allegations of the peti¬ 
tion must be taken as true 56 A court, m passing 
on an exception to an article of a petition, is con¬ 
cerned solely with the sufficiency of the article as 
pleaded, 57 and must ignore the factual dispute 
with respect thereto 58 

Insufficient petition standing as application for re¬ 
lease on bail. Where it has been held that an ap¬ 
plication made for the limitation of liability of a 
shipowner to the value of the vessel and freight 
does not present facts entitling the application to be 
considered under the limited liability statute, it 
may nevertheless be treated as an application for 
release of the vessel on bail, addressed to the or¬ 
dinary discretion of the court. 59 

Pleading as to nonliability. Where petitioner or 
libelant reserves the right to contest the question as 
to liability, he may either answer claimant's allega¬ 
tions, tending to show liability, by a counter state¬ 
ment of facts, consistent with the petition, 60 or he 
may adopt the allegations of the petition m respect 
of freedom from liability, for the purpose of the 
issue. 61 

Withdrawal of petition. Where the charterer of 
a barge voluntarily filed an answer, claiming limi¬ 
tation of liability, and a cross libel for detention of 
the barge m a suit m rem for damage to cargo on 
the barge, his dismissal, without leave, of his cross 
libel does not have the effect of withdrawing his 
petition to limit liability. 62 


45. U S —The Defender, D C Wash, 
214 F 316 

58 C J p 672 note 72. 

46. US—In re Castnan SS, Co, 
DC NT, 290 F. 397. 

47. U S —Colonial Sand & Stone Co 
v Muscelli, CC.A.NT, 151 F 2d 
884, 885 

‘‘Logically that issue comes later 
i e after the claimant flies a claim, 
if he ever does. We must not be 
misled by the fact that all the issues 
may for convenience be tried at one 
time ”—Colonial Sand & Stone Co 
v. Muscelli, supra 

48. US—The Muriel, DC Wash., 25 
F 2d 505 

58 C J p 672 note 75. 

49. U S —The George W. Fields, 
DCN Y, 237 F. 403 

58 C.J p 672 note 76 

50. US—Petition of Navigazione 
Libera Tnestina, DC.NY, 33 F.2d 
967, reversed on other grounds, 
CCA, The Salvore, 36 F.2d 712. 

51. US.—The West Point, D.C.Va, 
83 F Supp 680 

52. U.S.— The John Bramall, D.C 


NY., 13 FCas No 7,334, 10 Ben 

495 

58 C J. p 673 note 78. 

Charterer as owner 
A petition filed by charterer was 
held insufficient, with leave to 
amend, for failure to allege that 
charterer might be deemed to be an 
owner within statute governing limi¬ 
tation of liability—The American 
Transport, DC.N.Y, 23 F.Supp 583. 

53. U.S —The American Transport, 
supra 

Who may except; effect of filing 
claim 

Where monition was issued against 
all persons asserting claims against 
steamship company arising out of 
fire, directing such persons to file 
claims with court-appointed commis¬ 
sioner, a person filing claim and an¬ 
swer to petition could except to peti¬ 
tion, notwithstanding such person 
had not filed claim with commission¬ 
er—Petition of Canada S, S Lines, 
D C Ohio, 94 F Supp. 322. 

Exceptive allegations as to time of 
filing petition 

The judge may, m his discretion, 
permit filing of exceptive allegations 
for purpose of raising question of 
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whether petition was filed within 
required period—Standard Whole¬ 
sale Phosphate & Acid Works v 
Travelers Ins Co, CCA Md, 107 

F 2d 373. 

54. US —The American Transport, 
D C.N.Y., 23 F.Supp 583 

55. US—The Mandu, DCN.Y., 15 
F.Supp. 627 

55. US—U. S. v. Robert Steward 
& Sons, Limited, CCANY, 167 
F 2d 308, reversed on other grounds 
Black Diamond S. S Corp v Rob¬ 
ert Steward & Sons, 69 S Ct 622, 
336 US 386, 93 L Ed 754, amend¬ 
ed on other grounds 69 S Ct 1490 
—The Mandu, DCN.Y., 15 F Supp. 
627 

57. U S —The Mandu, supra. 

58. U S —The Mandu, supra 

59. U S.—Place v The City of Nor¬ 
wich, D.C NY., 19 FCasNo.11,202, 
1 Ben. 89. 

60. U S —In re Davidson SS. Co, 
DCWis, 133 F. 411 

61. U.S.—In re Davidson SS. Co „ 
supra 

62. U.S —The Nettie Moore, D C. 
Md, 270 F. 1005. 



80 C.J.S. 


SHIPPING 


§ 254 


b. Pleading Limitation by Answer 

The limited liability act may be availed of by answer 
In a suit to enforce a claim as to which the defendant 
seeks to limit his liability. Under most authorities, the 
statutory limitation of time for filing a petition for limi¬ 
tation does not apply to an answer pleading limitation 
as a defense. 

The right to claim the benefit of the limited lia¬ 
bility act by answer m a suit to enforce a claim 
in respect of which defendant seeks to limit his lia¬ 
bility, 63 even in an action in a state court 64 where 
there is only one possible claimant and one owner, 65 
has been upheld or recognized. Where there is 
a multiplicity of claims, making the claim for limi¬ 
tation by answer is not ordinarily sufficient to realize 
the full benefit of the act. 66 When an owner pleads 
limitation of liability by answer alone, the personal 
liability on the claim thus answered cannot exceed 
the value of the owner's interest in the vessel. 67 
If there is more than one claim, and defendant- 
owner uses the answer, instead of the statutory 
petition, to raise the defense of limitation, he may 
be held personally liable on each claim to the ex¬ 


tent of the value of his ship or his interest in 
her 68 

Time for pleading limitation. There has been 
said to be a decided 69 conflict of opinion as to 
whether the limitation of time provided for in 
the amendment of 1936, 46 U.S.C A § 185, where¬ 
by the owner of a vessel is required to file his pe¬ 
tition for limitation of liability within six months 
after a claimant shall have given to, or filed with, 
such owner written notice of claim, applies to a 
defense of limitation of liability pleaded by answer 
m a suit to enforce a claim. 70 According to most 
authorities, the amendment does not so apply, 71 
and such defense may be raised, although the six- 
months period has expired, 72 the rules of civil pro¬ 
cedure for district courts controlling as to the time 
for filing an answer asserting such defense. 73 So, 
an amendment to an answer has been allowed, m 
order to assert such defense, even after the ex¬ 
piration of the statutory period, m the absence of 
laches, 74 although an amendment has been* disal¬ 
lowed, after such expiration, under circumstances 
constituting laches 75 Other authority has held the 


63. US —Southern Pac. Co. v U. S , 
OCANI, 72 F2d 212—The West 
Point, DCTa, 83 F Supp. 680— 
Moran Towing & Transp Co. v U 
S, D C N.T., 80 F Supp 623—Gen¬ 
eral Seafoods Corporation v J S 
Packard Dredging Co , DC Mass , 
40 FSupp 1015—Cantey v McLain 
Line, D.CNY, 40 FSupp. 887— 
Coryell v. Pilkmgton, DC Fla., 39 
F Supp. 142, affirmed, CCA, Cor¬ 
yell v. Phipps, 128 F 2d 702, af¬ 
firmed 63 SCt 291, 317 US 406. 

37 LEd 363—The Bright, D C Md , 

38 FSupp 574, affirmed, CCA., 124 
F 2d 45 

58 C.J. p 660 note 66. 

Action la rem 

The text rule is followed, even 
though libelant’s action is solely m 
rem —The Chickie, C C A Pa, 141 

F 2d 80. 

Effect of statute as to time for filing 
petition 

The statutory amendment provid¬ 
ing that owner “may" petition for 
limitation of liability within six 
months of receipt of written notice 
•of claim did not take away from him 
the right to raise issue of limitation 
in answer.—Carpenter v. Mary R. 
Mullins, Inc., D C.Mass., 33 F.Supp 
10 . 

64. IT Y —In re Wheeler's Will, 76 
N.Y.S 2d 159, 191 Misc. 33 

58 CJ p 660 note 67. 

Amendment of answer to plead limi¬ 
tation allowed 

N.Y.—De Pinto v. O'Donnell Transp 
Co., 40 NYS.2d 218, 180 Misc 649, 
affirmed and modified In re De Pin¬ 
to’s Estate, 45 N.Y.S 24 414, 266 


App Div 1002, reargument denied 
45 N.Y S 2d 929, 267 App Div 760, 
reversed 55 IT E 2d 855, 293 NY 
32 

65. U S —Langnes v Green, Wash , 
51 SCt 243, 282 US 531, 75 LEd 
520—In re Moran Bros. Contract¬ 
ing Co, DCN.Y., 1 FSupp. 932. 

58 C J. p 660 note 68 
Independent proceeding as to single 
claim see supra § 245 c 

66. US —Providence, etc, SS Co 
V Hill Mfg. Co., Mass, 3 SCt 379, 
617, 109 US 578, 27 LEd 1038. 

Independent proceeding see supra § 
246 

67. US—The West Point, DCVa, 
83 F Supp 680 

68. U.S—The West Point, supra. 
Consolidation of libels 

Where two libels were filed m 
same court and consolidated, and the 
owner of launch valued at twelve 
thousand dollars, pleaded limitation 
of liability by answer alone, total 
liability of the owner was not limited 
to twelve thousand dollars on both 
claims as would have been the case 
had the owner filed a petition for 
limitation of liability, and it was 
then too late for the owner to file 
such a petition—The West Point, 
supra. 

69. U S —Cantey v. McLain Line, 
D.CNY, 40 F.Supp 887 

70. U.S.—The Chickie, C.C APa, 141 
F 2d 80 

Time for commencing proceedings 
generally see supra § 249 

71. U.S —The Chickie, supra—Mo¬ 
ran Towing & Transp. Co v. U. S., 
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DC NT, 80 F.Supp. 623—De Cruz 
v Hiering, D C N J , 69 F Supp. 
397—The Chickie, DC Pa, 39 F. 
Supp 200—Coryell v Pilklngton, 
DC Fla, 39 FSupp 142, affirmed, 
CCA, Coryell v Phipps, 128 F 2d 
702, affirmed 63 SCt. 291, 317 US. 
406, 87 L.Ed. 363. 

N.Y —De Pinto v O’Donnell Transp. 
Co, 40 NY.S.2d 218, 180 Misc 649, 
affirmed and modified In re De Pin¬ 
to’s Estate, 45 N Y S 2d 414, 266 
App Div 1002, reargument denied 
45 NYS2d 929, 267 App Div. 760, 
reversed 55 N.E 2d 855, 293 N.Y. 
32 

“This amendment . . did not 

. . . create any limitation of time 

when the issue might be raised by 
answer under Section 183 Congress, 
by these amendments, obviously in¬ 
tended that the six months' limita¬ 
tion applied only to the remedy by 
petition"—Cantey v. McLain Line, 
DC NY, 40 F.Supp 887, 888 

72. U.S—The Chickie, CCAPa, 
141 F 2d 80—De Cruz v. Hiering, 

D C N.J , 69 F Supp. 397—Carpen¬ 
ter v. Mary R. Mullins, Inc, DC. 
Mass , 33 F Supp. 10. 

73. U S.—Carpenter v. Mary R Mul¬ 
lins, Inc, supra. 

74. US —Cantey v McLain Line, 
DCNY, 40 FSupp. 887. 

75. US—General Seafoods Corp. v. 
J, S Packard Dredging Co, DC. 
Mass, *40 FSupp. 1015—The Irv¬ 
ing, D C.N.Y., 33 F.Supp 59. 

Motion filed over four years after 
filing of original answer 
U.S.—General Seafoods Corp. v. J.. 
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six-months time limitation applicable to an an¬ 
swer setting up the defense of limitation of liabil¬ 
ity. 76 

c. Damage Claimant’s Pleading 

The pleading of a damage claimant In a limitation 
proceeding must contain allegations sufficient to meet 
the claim for Itmitation. 

The pleading of a damage claimant in a limita¬ 
tion proceeding serves two purposes, namely, an 
answer to the petition, and a claim of liability which 
will attach to the vessel, if surrendered, or to the 
stipulation for value. 77 Claimant has a right to 
file an ansiver, 78 and may, by suitable allegations 
and in accordance with the admiralty rules, state 
facts by reason of which the right to limitation of 
liability should be denied. 79 It seems to be gen¬ 
erally recognized that, in respect of those matters 
which petitioner or libelant in the limitation pro¬ 
ceeding must allege and prove, in order to entitle 
him to a limitation of liability, a denial in claim¬ 
ant’s answer of knowledge or information in re¬ 
spect of such matters is sufficient, 50 and there is 
authority for the view that, in order to raise an 
issue as to such matters, no denial in the answer 
is necessary. 81 Verification on information and be¬ 
lief of an answer alleging foreign law cannot be 
regarded as an affidavit in proof of such law. 82 
While there is authority to the contrary, 83 the view 
has been taken that a mere positive or general de¬ 
nial of the allegations of the petition or libel as 
to the essentials of the right to limit liability is 
not sufficient, 84 and that, where such a denial is 


made, the answer should contain also allegations 
of the specific facts which show that petitioner is 
chargeable with personal fault. 85 

Liability of petitioner. Where petitioner or li¬ 
belant reserves, in his petition, the right to con¬ 
test liability, according to some cases, the dam¬ 
age claimant’s pleading is m the nature of a libel, 8& 
must treat the question as to liability independently 
of the question and pleading as to the right to lim¬ 
it liability, 87 and must state a cause of action, 88 
but there is also authority to the contrary. 89 

Right to file pleading. Under Admiralty Rules, 
rule 51, 28 U S.C.A., which provides that any per¬ 
son who shall have presented his claim to the com¬ 
missioner under oath may answer the libel or peti¬ 
tion and contest the right of the owner to the ex¬ 
emption or limitation claimed, it has been held that 
claimant cannot, without so presenting his claim,, 
file an answer, 90 but the right of one cited by moni¬ 
tion to file exceptions to the libel or petition, with¬ 
out filing a claim, has been recognized 91 

Effect of delay m filing . The fact that the an¬ 
swer to the petition was not formally filed with 
the clerk until the day on which the trial of the 
issues began is not prejudicial to petitioner where 
petitioner had long been apprised of the contents 
of the answer and knew exactly what he would 
have to meet by way of defense on the trial 92 

Amendment. The court may permit an amend¬ 
ment of damage claimant’s pleading in a proper 
case. 93 


S. Packard Dredging Co, D.C 
Mass., 40 FSupp. 1015. 

Motion filed after final decree on 
mandate on decision of circuit court 
of appeals was entered was dis¬ 
missed as not timely filed.—The Irv¬ 
ing, D.C.N.Y, S3 F.Supp. 59. 

76. U S —The Joseph O'Donnell, 

DC NY, 37 FSupp. 120 

77. U S —The SS. Hewitt, DC.N.Y, 
284 F. 911 

58 C J p 673 note 85. 

Petitioner’s right to receive answer 
Petitioner, as owner of tug in¬ 
volved m collision, was entitled to 
have owner of other vessel answer 
its petition, so that m limitation pro¬ 
ceeding wherein owner of other ves¬ 
sel sought allowance of his claim, 
court could adaudicate as between 
petitioner and such owner the ques¬ 
tion of who was at fault—Petition 
of Texas Co, DC NY, 81 F.Supp 
758. 

78. US—The Denali, D.C Wash., 13 
F Supp. 686 

Invitation from owner to he on ves¬ 
sel 

Answers and claims for wrongful 


death were held sufficient to charge 
invitation from owner, through 
agent, to deceased persons to be on 
board vessel —The Brilliant, D.C. 
Fla, 49 F.2d 388. 

78. US—The Denali, D.C. Wash, 13 
F.Supp 686. 

Exceptions to answers sustained 

for failure to conform to admiralty 
rules.—The Denali, supra 

80. U.S.—In re Companhia de Nave- 
gacao Lloyd Brasileiro, D C La, 7 
F 2d 238. 

58 C.J. p 673 note 87. 

81. U S —The Murrell, D C Mass., 
188 F. 727. 

58 C J. p 673 note 88. 

82. U.S.—The Silverpalm, C C ACal , 
79 F 2d 598. 

83. U.S.—In re Companhia de Nave- 
gacao Lloyd Brasileiro, D.C La, 7 
F 2d 238. 

58 C.J p 673 note 89. 

84. U.S —In re Davidson SS. Co, 
D.CWiS, 133 F 411. 

58 C J P 673 note 90. 
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85. U.S—In re The Pere Marquette 
18, DCWis, 203 F. 127. 

58 CJ p 673 note 91 

86. U.S—In re The Pere Marquette 
18, supra—In re Davidson SS Co., 
D.C.Wis, 133 F 411. 

87. U.S.—In re The Pere Marquette 
18, D.CWis., 203 F. 127. 

58 C J. p 673 note 94. 

88. U.S.—In re Davidson SS. Co.,. 
DCWis, 133 F. 511. 

58 C J. p 673 note 95. 

89. U S.—In re Companhia de Nave- 
gacao Lloyd Brasileiro, D.C La, 7 
F 2d 238 

58 C J. p 674 note 96. 

90. U.S.—In re Providence, etc, SS. 
Co, DCN.Y., 20 FCas No 11,452, 6 
Ben. 258 

58 C.J. p 674 note 98. 

91. U S.—Du Pont de Nemours v. 
Bentley, CCXAN.Y., 19 F2d 354. 

58 C J. p 674 note 99. 

92. U.S.— 1 The O'Boyle No. 1, D.C. 
N.Y., 64 F.Supp. 378. 

93. US—In re The Hamilton, N.Y., 
146 F. 724, 77 C.C.A. 150, affirmed 
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cl. Interrogatories 

In accordance with the general rules governing in¬ 
terrogatories in admiralty cases, a petitioner for limitation 
of liability, or a damage claimant, may be permitted 
to attach, or propound, proper interrogatories. 

Under Admiralty Rules, rule 31, 28 U.S.C A., 
petitioner or libelant in a limitation proceeding 
may attach interrogatories to be answered by a 
damage claimant, 94 or may be permitted by the 
court by amendment to attach interrogatories , 95 
and a damage claimant may also propound proper 
interrogatories to support his answer as a claim 96 
Interrogatories must, however, be confined to evi¬ 
dence in support of the case of the party present¬ 
ing them; 97 and since, as discussed infra § 255 b, 
the burden of showing lack of privity and knowl¬ 
edge is on petitioner, interrogatories merely dealing 
with privity or knowledge, and proffered by a dam¬ 
age claimant, should not, in general, be sustained. 98 
Interrogatories by a damage claimant should not 
be sustained where they are not pertinent to the is¬ 
sues, 99 or are not necessary, 1 or are premature. 2 

Answers to interrogatories . A proper interroga¬ 


tory should be answered directly and not by ref¬ 
erence to the petition for limitation or to the ship's 
log. 3 Whether the answers to interrogatories are 
admissible, and their legal effect, should be deter¬ 
mined by the court at the trial; 4 and on a motion 
to direct petitioner to answer, it is sufficient if the 
answers would be permissible under any circum¬ 
stances that might reasonably arise. 5 

e. Issues or Matters to Be Litigated; Proof and 
Variance 

In proceedings for limitation of liability, the petition¬ 
er, in addition to the question of the right to limitation, 
may litigate the question of any liability, unless it has 
already been determined. General rules as to variance in 
admiralty appiy. 

In addition to the question as to the right to limit 
liability, which question is necessarily involved, 6 
petitioners for limitation of liability may litigate in 
the same proceeding the question whether there is 
any liability, 7 provided that question has not al¬ 
ready been decided. 8 Where, however, the liability 
of petitioner, 9 including the amount of the dam¬ 
ages, 10 has been determined by a prior judgment or 


Old Dominion SS Co. v. Gilmore, 
28 S.Ct. 133, 207 US. 398, 52 LEd 
264. 

58 C J. p 674 note 1. 

94. US —The Murrell, D.C.Mass., 
188 F. 727. 

58 C J p 674 note 4 
Interrogatories in admiralty suits m 
general see Admiralty § 123. 

95. U S.—The Murrell, supra. 

96. US—The SS. Hewitt, D.C.N.Y., 
284 F 911. 

Assumption of burden 

Claimant opposed to limitation of 
liability, in order to file interroga¬ 
tories, must assume a burden—The 
Denali, DC.Wash, 13 FSupp. 686 

Documents as subject matter of liti¬ 
gation 

Claimants may interrogate peti¬ 
tioner regarding documents forming 
the subject matter of the litigation 
—The Princess Sophia, D C Wash , 
269 F. 651 

Exceptions to interrogatories were 
sustained for failure to conform to 
admiralty rules —The Denali, D C 
Wash., 13 FSupp 686. 

Total loss of ship 

Answering claimant may propound 
interrogatories, in support of his 
claim, even though the ship was a 
total loss, since the court has juris¬ 
diction to adjudicate his claim and 
to enforce it in personam in the 
event limitation is denied.—The San¬ 
tiago, D.C.NY., 21 F 2d 78. 

97. US—The SS. Hewitt, D.C.N.Y., 
284 F. 91L 


Speed; pitch and revolutions of pro¬ 
peller 

Where claimant alleged that peti¬ 
tioner’s ship was proceeding at dan¬ 
gerous rate of speed, interrogatories 
calling for pitch of propeller and 
number of revolutions of propeller 
per minute were proper.—The Black 
Eagle, D C IT.Y., 8 F.Supp 277. 

Value of vessel 

Where petitioner alleged that val¬ 
ue of his vessel did not exceed a 
certain amount, market value of ves¬ 
sel was test, if it could be shown by 
proper evidence, but if no market 
value could be established, other 
evidence was admissible, so that 
claimant's interrogatories which 
would furnish such other evidence 
were proper.—The Black Eagle, su¬ 
pra. 

98. US —Petition of Navi gazi one 
Libera Tnestina, DCN.Y, 34 F 
2d 152—The SS. Hewitt, DC NY, 
284 F. 911. 

99. U.S —In re Knickerbocker 
Steamboat Co , D C N.Y , 136 F. 956 

58 CJ\ p 674 note 10. 

Bight to limitation. 

Respondents are not entitled to 
die interrogatories going to question 
of libelant’s right to limitation, the 
burden of establishing which is on 
him—The S. S. Hewitt, DCN.Y., 
284 F. 911. 

Letters, telegrams, eto. 

While claimants may interrogate 
petitioner regarding documents 
forming the subject matter of the 
limitation, letters, telegrams, etc,! 
between petitioner and its officer^, 
agents, etc., are not an issue' within 


such rule—The Princess Sophia, 
D.C Wash, 269 F 651 

1. US —Petition of Navigazione 
Libera Tnestina, DCNY., 34 F.2d 
152 

58 C J. p 674 note 11. 

2. Interrogatories held not prema¬ 

ture 

Where petitioner alleged that val¬ 
ue of vessel did not exceed a certain 
amount, claimant’s interrogatories 
concerning value of vessel were not 
improper as premature because inter¬ 
rogatories called for information in 
support of his allegations as to val¬ 
ue of vessel for which stipulation 
must be given, which was prelimi¬ 
nary to other issue—The Black 
Eagle, DCN.Y., 8 FSupp 277. 

3. US —The Black Eagle, supra. 

4u U.S—The Black Eagle, supra. 

5. US —The Black Eagle, supra. 

6. U.S—The Rochester, DCNY., 
230 F. 519 

7. US — Hartford Accident, etc., Co. 
v Southern Pac Co, Tex, 47 S Ct» 
357, 273 US 207, 71 LEd. 612. 

58 CJ p 674 note 14. 

8. US —Providence, etc, SS. Co. v. 
Hill Mfg. Co, Mass., 3 S Ct. 379, 
617, 109 U.S 578, 27 L.Ed. 1038— 
The Benefactor, NY, 103 U.S. 239, 
26 L Ed. 466. 

9. U.S—Norwich, etc, Transp Co. 
v. Wnght, Conn., 13 Wall. 104, 
20 L Ed. 585. 

58 C J p 675 note 16 

10. U.S.—Monongahela River Consol. 
Coal, etc, Co v. Hurst, Tenn, 200 
F. 711, 119 C C.A 127. 

58 C J. P 675 note 17. 
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decree which is res judicata, petitioner may not 
contest his liability in the limitation proceeding; 
but the question as to privity or knowledge of pe¬ 
titioner, as affecting his right to limit his liability, 
remains for determination . 11 

Issues between parties other than petitioner. The 
course of the proceeding may be such as to raise 
for decision issues between parties to the proceed¬ 
ing other than the owner who seeks to limit his lia¬ 
bility . 12 

Proof . It has been laid down in general terms 
that it is not necessary for petitioner to prove that 
the claims against the vessel are in excess of her 
value, m order to found jurisdiction in the district 
court to entertain the proceeding . 13 A failure to 
comply with the steamboat inspection law may be 
invoked to prove that a shipowner is not entitled 
to a limitation of liability, although it is not set 
up m the pleading of the parties, to the proceeding 
for limitation . 14 In respect of whether there is any 
liability, the view has been taken that claimant is 
required to prove a cause of action as m an original 
suit . 16 Where petitioner calls on a claimant to 
admit certain facts, and after claimant’s responses 


thereto are stricken the case goes on to trial without 
further response from claimant, both petitioner and 
the trial court have the right to treat the request 
as admitted . 16 

Variance. General rules as to variance in admir¬ 
alty suits, as discussed in Admiralty § 131, apply 
in a proceeding to limit liability . 17 

§ 255. -Evidence 

a. Presumptions; res ipsa loquitur 

b. Burden of proof 

c. Admissibility 

d. Weight and sufficiency 

a. Presumptions; Res Ipsa Loquitur 

General rules as to presumptions in civil proceedings 
have been applied in limitation proceedings. In a prop¬ 
er case the doctrine of res ipsa loquitur will be applied. 

General rules as to presumptions in civil pro¬ 
ceedings have been applied m proceedings to limit 
liability . 18 The rule, or doctrine, of res ipsa loqui¬ 
tur has been applied in determining the cause of the 
injury in respect of which limitation is sought ; 19 
but the doctrine will not be applied unless the 


11. U S —In re P Sanford Ross, *N 
Y, 204 F 248, 122 CCA. 516. 

12. US.—The Adah, D.CNY, 245 
P. 378 

13. U.S —The George W. Fields, 
DCN.T, 237 F 403. 

58 C J p 675 note 24 
Number and amount of claims gen¬ 
erally see supra § 245 c 

14. U.S,—The Annie Faxon, Wash. 
75 F 312, 21 C.C A. 366. 

15. U S —In re Davidson SS. Co, 
DCWis, 133 F. 411. 

58 C.J. p 675 note 26. 

16. U S —Rautbord v. Ehmann, C.A, 
Ill, 190 F.2d 533 

17. U S —The John K. Gilkinson, 
DCNY, 156 F 868 

58 C J. p 675 note 28. 

18. US—The Iowa, DC Or, 34 F. 
Supp 843 

58 C J. p 675 note 30. 

Seaworthiness 

(1) In ^general —The William Nel¬ 
son, DCNY., 296 F 553—58 C.J. p 
675 note 30 [a] 

(2) The unexplained sinking of a 
vessel raises a presumption of unsea- 
worthmess —Sabine Towing Co. v. 
Brennan, CCA Tex, 72 F 2d 490, cer¬ 
tiorari denied 55 S Ct 141, 293 US 
611, 79 L.Ed 701, rehearing denied 55 
SCt 212, 293 US 632, 79 L Ed. 717 

(3) The sinking of a vessel while 
being properly handled, without un¬ 
due stress of weather or other known 
external cause, is presumptively due 


to unseaworthiness.—Petition of Er- 
landsen, D C.Wash , 51 F Supp 921 

(4) Presumption of unseaworthi¬ 
ness arises only when vessel sinks 
from unknown causes under such 
circumstances that nothing but un- 
seaworthiness can explain accident 
—The Carroll, DCMd, 60 F 2d 985 
—In re Eastern Transp Co, DC- 
Md, 37 F 2d 355, modified on other 
grounds, C C.A., The Calvert, 61 F.2d 
494. 

(5) Presumption of unseaworthi¬ 
ness at inception of voyage arises m 
case vessel becomes unseaworthy 
during voyage, but such presump¬ 
tion may be overcome by evidence 
showing perils of sea from which 
it is reasonable to assume that ves¬ 
sel sprang leak —The Carroll, supra 

(6) There was no presumption of 
unseaworthiness of barge when con¬ 
ditions showed contact with some 
obstruction—In re Eastern Transp 
Co, supra 

(7) Fact that scow capsized in slip 
in smooth water and without ex¬ 
ternal contact raised presumption of 
unseaworthiness —The Emergency, 
DCNY, 9 F Supp, 484. 

Negligence 

(1) Unexplained sinking of barge 
raised presumption of negligence — 
Flat-Top Fuel Co. v. Martin, CCA 
NY., 85 F 2d 39, certiorari denied 57 
SCt 110, 299 U.S 585, 81 LEd 437 

(2) Happening of accident to barge 
towed by tug did not in itself raise 
presumption of negligence on part of 
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tug—The Carroll, D C.Md., 60 F.2d 
985 

Violation of statute 

(1) Where a tug left port without 
a second deckhand and lack was ad¬ 
mitted to be a statutory fault, it 
would be presumed that fault was a 
contributory cause of collision—The 
New York Marine No 10, CCA.NY, 
109 F 2d 564. 

(2) Where vessel owner has priv¬ 
ity or knowledge of violation of stat¬ 
utes affecting navigation of vessel, it 
is presumed that fault is at least a 
contributing cause to loss.—-The E 
Madison Hall, CCAMd, 140 F 2d 
589, certiorari denied 64 S Ct. 115 9, 
322 U.S. 748, 88 LEd 1579 

(3) Where the statutory three- 
watch requirement for mates on cer¬ 
tain vessels was violated, and the 
owner was affirmatively found to be 
privy to the violation, he could not 
escape application of presumption 
that violation was cause of wreck, 
by compelling the injured persons to 
litigate their claims m a limitation 
proceeding —The Denali, CCA 
Wash, 112 F 2d 952, certiorari denied 
Alaska S S Co. v. Pacific Coast Coal 
Co, 61 SCt 65, 311 US. 687, 85 LEd 
444. 

19. U S —Leathern Smith-Putnam 

Nav Co. v. Osby, C.C A Ill., 79 F2d 
280, certiorari denied Leathern 
Smith-Putnam Nav Co v. Osby, 
56 S.Ct. 370, 296 U.S. 653, 80 L.Ed. 
■465 

58 C.J. p 675 note 33, 
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cause of the injury is such as in the ordinary 
course of things does not happen if those who 
have management or control of the vessel use prop¬ 
er care . 20 

b. Burden of Proof 

A petitioner seeking limitation of liability has the 
burden of proving his right thereto; a damage claim¬ 
ant has the burden of proving liability and establishing 
his claim. 


On the issue of the right to limit liability, the 
burden of proof is on petitioner or libelant who 
seeks limitation , 21 he has the burden of proving 
compliance with the conditions which entitle him 
to limit liability , 22 including the burden of proving 
that the act or omission on which liability is based 
was without his knowledge or privity , 23 and that 
the damage was not caused by any fault of his 
own 24 These rules apply where the question as to 


20. U S.—Petition of McAllister, I 
DCKT, 53 F.2d 495 

21. U S —-New England S S Co v 
Howard, C.C.ANY, 130 F 2d 354 
—In re Pennsylvania R Co , C C 
ANY, 48 F 2d 559, certiorari de¬ 
nied James McWilliams Blue Line, 
Inc, v. Pennsylvania R Co, 52 
SCt 21, 284 US. 640, 76 L Ed 544 
—Middle East Agency v The 
John B Waterman, DC.NY, 86 
FSupp 487—The Mattie, DC.N.Y, 
38 FSupp 745, affirmed, CCA, Ja¬ 
cobus Grauwiller Co v. Reichert, 
136 F 2d 904—The Vera III, DC 
NY, 24 F Supp. 421—The Mandu, 
DCNY, 20 FSupp. 820—The De¬ 
nali, DC Wash, 13 FSupp. 686 

N Y —De Pinto v. O'Donnell Transp 
Co, 40 N Y S 2d 218, 180 Misc 649, 
affirmed and modified on other 
grounds, In re De Pinto’s Estate, 
45 N Y S 2d 414, 266 App Div 1002, 
reargument denied 45 N.Y.S 2d 929, 
267 App Div 760, reversed on other 
grounds 55 N B 2d 855, 293 NY 
32 

58 C J. p 676 note 33. 

Acceptance of affirmative 

Where petitioner begins by putting 
in his proof, he must anticipate what 
claimant will prove and show him¬ 
self not to be privy to all possible 
faults open under the pleadings, and 
in such case* petitioner accepts an 
affirmative, but only for as long as 
claimant has not declared his posi¬ 
tion —Southern Pac Co. v U. S, 
CCANY, 72 F 2d 212 
Intervening negligence 

Petitioners had burden of showing 
intervening negligence breaking cau¬ 
sal connection between collision and 
loss —The Algonquin, DCNY, 6 F 
Supp 644, affirmed, CC.A, 70 F 2d 
335. 

Assumption of obligation of common 
carrier 

The burden rests on shipowner 
who has assumed the obligation of 
a common earner to show that the 
loss was due to an excepted cause 
and that he has exercised due care to 
avoid it, not in consequence of his 
being an ordinary bailee but because 
he is a special type of bailee who 
has assumed the obligation of an in¬ 
surer —Commercial Molasses Corp 
v New York Tank Barge Corp, NT, 
62 SCt 156, 314 U.S. 104, 86 L Ed. 
89. 


Absence of licensed master 

Where a diesel engine tug does not 
have a licensed master and the facts 
disclose that, for safe navigation, 
under particular circumstances, a 
more powerful tug should have been 
used, a heavier burden rests on own¬ 
er seeking limitation than otherwise 
would, even though such tugs, m 
particular kind of service involved, 
are not required to have a licensed 
master —The Ruth Conway, D.C Md , 
75 FSupp. 514, affirmed, CA, Harbor 
Towing Corp. v Parker, 171 F 2d 
416, certiorari denied 69 S Ct. 1050, 
337 U.S 907, 93 L Ed. 1720. 
Chartering of scow 

Owner of scow, m proceeding to 
limit liability, need not prove identity 
of charterer, but only that scow was 
m fact chartered—Moran Towing & 
Transportation Co. v Sunset Light¬ 
erage Corporation, C.C.ANY., 62 
F.2d 761 

22. U S —In re W E Hedger Co , 
C C A.N.Y , 59 F 2d 982—The Maine, 
DCMd, 28 FSupp. 578, affirmed, 
CCA, Standard Wholesale Phos¬ 
phate & Acid Works v. Travelers 
Ins Co., 107 F 2d 373 

Claimant’s answer immaterial 

Petitioner has burden to show 
strict compliance with every provi¬ 
sion of law before limitation may be 
granted, irrespective of answer of 
any claimant—The Denali, DC 
Wash, 13 FSupp 686 

23. U S —Coryell v Phipps, Fla, 63 
SCt 291, 317 US 406, 87 L Ed 
363—Petition of U S, CANY, 
178 F.2d 243—Austerberry v. U S , 
C A Mich, 169 F 2d 583—The Sev¬ 
erance, CC.AN.C., 152 F 2d 916, 
certiorari denied Stone v. Diamond 
S S Transp Corp, 66 SCt 1344, 
328 US 853, 90 L Ed. 1626—The E 
Madison Hall, CCA Md , 140 F 2d 
589, certiorari denied 64 S Ct 1159, 
322 US 748, 88 L Ed. 1579—The 
Marguerite, CCA.Wis, 140 F,2d 
491—The Denali, CCAWash, 112 
F 2d 952, certiorari denied Alaska 
S S. Co v Pacific Coast Coal Co, 
61 SCt. 65, 311 US 687, 85 L Ed 
444—The Silver Palm, C C A.Cal * 
94 F 2d 776—Southern Pac Co v. 
U. S, CCANY, 72 F 2d 212—The 
Vestns, DCNY, 60 F 2d 273—U. 
S. V. Eastern Transp Co, C.C A 
NY, 59 F 2d 984—The Yungay, 
D C N.Y., 58 F.2d 352—Petition of 
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Reliance Marine Transp & Const. 
Corp , D C Conn., 89 F Supp 272— 
American Tobacco Co v The Ka- 
tmgo Hadjipetera, DCN.Y, 81 F 
Supp *438, modified on other 
grounds, C A, 194 F.2d 449, cer¬ 
tiorari denied 72 S.Ct 1076, 343 

US 978, 96 LEd-Kulack v. 

The Pearl Jack, DC Mich, 79 F 
Supp 802, affirmed, CA, 178 F 2d 
154—The Big Chief, D C Mo , 75 F 
Supp 496—The Inga, DCNY, 3? 
F Supp 122—Petition of Liebler, 
DC.NY, 19 FSupp. 829—The City 
of Brunswick, D C.Mass , 6 F Supp, 
597 

N Y.—De Pinto v. O’Donnell Transp. 
Co, 40 N Y S.2d 218, 180 Misc 649, 
affirmed and modified on other 
grounds. In re De Pinto’s Estate, 
45 NYS.2d 414, 266 App Div 1002, 
reargument denied 45 N Y S 2d 92D r 
267 App Div 760, reversed on other 
grounds 55 NE 2d 855, 293 NY. 
32 

58 C J. p 676 note 34. 

24. U.S—The City of Bangor, D.C. 

Mass , 13 F Supp. 648 
Violations of statutory regulations 

(1) Burden of exonerating vessel 
for violating duty to keep proper 
lookout was on petitioner—The 
Wyomissmg, C.CANJ, 72 F2d 834. 

(2) Petitioner for limitation of lia¬ 
bility m collision had burden to show 
that statutory faults could not have 
contributed to collision.—The Ed¬ 
ward E Loomis, CCAN.Y, 86 F.2d 
705. 

(3) Burden was on tug to show 
that violations of statutory regula¬ 
tions dealing with use of searchlight 
and tow lines could not have been 
the cause of the collision —The Ernie 
Miller, DC La, 71 F.Supp 806. 

(4) Burden was on barges to show 
that violation of statutory regula¬ 
tions by failure to have a full com¬ 
plement in crews could not have con¬ 
tributed to collision, and not whether 
it did so contribute to it.—Mai tin 
Marine Transp. Co. v. U. S., CAVa, 
183 F 2d 676. 

(5) Burden is on petitioner to 
show that statutory fault of lack of 
second deckhand was not a contribu¬ 
tory cause of collision—The New 
York Marine No. 10, C.CA.NY, 10 0 
F.2d 564. 

(6) Where owner of vessel has 
prrvity or knowledge of violation of 
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the right to limit liability depends on the determi¬ 
nation of issues as to seaworthiness 25 or proper 
equipment and supplies , 26 or as to the competency 
of the persons who manned the vessel . 27 Where, 
however, petitioner by his evidence makes out a 
prima facie case of lack of privity or knowledge, 
the burden of evidence to show privity or knowledge 
shifts to the damage claimant ; 28 and in certain 
cases the petitioner’s case may be aided by pre¬ 
sumptions, as discussed supra subdivision a of this 
section, which will shift to the damage claimant 
the burden of evidence . 29 Where a vessel whose 


owner is seeking limitation was plainly at fault in 
a collision with another, whose owner is also seek¬ 
ing limitation, any doubt should be resolved in the 
latter vessel’s favor, unless it was also at fault . 30 

Value of petitioner's interest . Petitioner in a 
limitation proceeding must show the value of his 
interest m the vessel and her pending freight . 31 

Liability . With respect to the burden of proof as 
to liability, a damage claimant is in the position 
of a libelant or plaintiff , 32 and has the burden of 
proving facts to show such liability , 33 or the extent 


statutes affecting 1 navigation thereof, 
he must bear burden of showing not 
merely that fault probably was not, 
but also that it could not have been, 
a contributing cause of disaster.— 
The E. Madison Hall, CCAMd, 140 
F2d 589, certiorari denied 64 S Ct 
1159, 322 TJ.S 748, 88 L Ed 1579 

(7) If a ship strands while being 
navigated by a mate whose hours on 
watch were longer than safety stat¬ 
ute permitted, the burden of proof is 
on the owner of the vessel privy to 
the navigation to show that the vio¬ 
lation was not a direct or contribut¬ 
ing cause to the stranding,—The De¬ 
nali, C C.A Wash , 112 F2d 952, cer¬ 
tiorari denied Alaska S. S Co v 
Pacific Coast Coal Co, 61 S.Ct. 65, 
311 U S. 687, 85 L.Ed 444 

(8) In such circumstances, bur¬ 
den also rested on owner to show 
that its privity in, and knowledge of, 
violation of statute could not have 
contributed to the stranding of the 
vessel.—The Denali, C.C A.Wash , 105 
F 2d 413, adhered to on rehearing 11 2 
F.2d 952, certiorari denied Alaska 
S S Co v. Pacific Coast Coal Co, 61 
SCt. 65, 311 US. 687, 85 LEd 444 

25. US—May v. Hamburg-Amen- 
kanische Packetfahrt Aktiengesell- 
schaft, N'T., 54 SCt 162, 290 US 
333, 78 LEd 348—The Cleveco, 
C.C A Ohio, 154 F 2d 605—New Or¬ 
leans Coal & Bisso Towboat Co. v. 
U. S, CC A La, 86 F 2d 53, rehear¬ 
ing denied 86 F.2d 1008, certiorari 
denied St Paul Fire & Marine Ins. 
Co. v. New Orleans Coal & Bisso 
Towboat Co, 57 SCt 669, 300 US. 
676, 81 LEd 881, and Louisiana 
Nat Bank of Baton Rouge v. New 
Orleans Coal & Bisso Towboat Co, 
57 S Ct 669, 300 U S 676, 81 L Ed. 
881, amended on other grounds, C C. 
A, 89 F2d 967—Henson v Fidelity 
& Columbia Trust Co , C.C.A Ky, 68 
F 2d 144, rehearing denied, C.C A, 
69 F 2d 778—The Carroll, DCMd, 
60 F2d 985—In re Jacobson, DC 
Tex, 52 F2d 179—Dexter-Carpen¬ 
ter Coal Co. v New Tork, O & W 
By. Co, DCNY, 50 F2d 270—In 
re Eastern Transp. Co, DC Md, 
37 F.2d 355, modified on other 
grounds, C C.A, The Calvert, 51 
F.2d 494—The Horaisan Maru, D C 


NY, 5 FSupp. 311, reversed on 
other grounds, C.C A, Yokohama 
Specie Bank v. Mitsui & Co, 73 
F 2d 526, certiorari denied 55 S Ct. 
648, 295 U S. 736, 79 L.Ed. 1684. 

58 C.J. p 676 note 35 
Vessel as common carrier 

Burden of proving seaworthiness 
rests on vessel when it is a common 
carrier or has assumed the obliga¬ 
tion of a common carrier.—Commer¬ 
cial Molasses Corp. v. New York 
Tank Barge Corp, N.Y., 62 SCt. 156, 
314 US. 104, 86 LEd 89. 

Repairs on old vessel 

Where barge is visibly old and un¬ 
seaworthy, proof by owner that re¬ 
pairs were made several months be¬ 
fore sinking and that his carpenter 
performed minor jobs on boats is 
insufficient to limit liability—Dex¬ 
ter-Carpenter Coal Co v New York, 
O & W Ry. Co., D C.N Y., 50 F 2d 270. 
Privity or knowledge 

(1) In general.—In re Jacobson, 
DC Tex, 52 F 2d 179—Dexter-Car¬ 
penter Coal Co. v New York, O & 
W Ry. Co, DCNY, 50 F 2d 270— 
58 CJ. p 676 note 35 [a]. 

(2) If claimants establish causal 
connection between unseaworthmess 
of barge and its sinking, burden 
shifts to owner, seeking limitation 
of liability, to establish that unsea¬ 
worthmess was not with his privity 
or knowledge —The Carroll, D.C.Md , 
60 F 2d 985—Petition of Sheridan, 
D C.Me , 50 F.Supp 779 

(3) The burden is on an owner of 
vessel seeking limitation of liability 
to prove lack of knowledge or of 
means of knowledge on his part, or 
that of his marine superintendent, 
that his vessel was unseaworthy, 
so, it is not necessary, in such pro¬ 
ceeding, for claimants to prove 
knowledge or means of knowledge 
on part of owner that vessel was un¬ 
seaworthy —The Cleveco, C.C.A Ohio, 
154 F 2d 605. 

26. U.S—The Miami, DCN.Y., 43 
F.2d 562 

58 C J p 676 note 35. 

27. U.S.—Eastern SS. Corp. v. Great 
Lakes Dredge, etc., Co, Mass, 256 
F. 497, 168 CCA. 3, certiorari dis¬ 
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missed 40 S Ct 8, 250 U.S. 676, 63 
LEd. 1202. 

58 C J. p 676 note 36. 

Privity 

In order to be entitled to limita¬ 
tion, owner intrusting manning of 
vessel to subordinates must prove 
he was not privy to master's failure 
to secure proper and requisite num¬ 
ber of qualified seamen—The Prin¬ 
cess Sophia, C.C A Wash , 61 F 2d 

339, certiorari denied Brace v Cana¬ 
dian Bac R Co, 53 S Ct 396, 288 
U S. 604, 77 LEd 980 

28. U.S—The Rambler, C.CAN.Y, 
290 F. 791 

58 C J. p 676 note 37. 

Promulgation, of, or departure from, 
safety rules 

Shipowner having promulgated 
ample rules with respect to matters 
relating to safety of passengers, bur¬ 
den of proving that rules were not 
promulgated m good faith, or willful 
departure therefrom countenanced 
by shipowner seeking limitation of 
liability, was on claimants.—The 
Princess Sophia, CCA.Wash., 61 F.2d 
339, certiorari denied Brace v. Cana¬ 
dian Pac R. Co, 53 S Ct 396, 288 
US 604, 77 L.Ed 980—58 CJ. p 676 
note 37 [a] 

29. U S —-In re Meyer, D C Cal., 74 
F. 881 

58 C J p 676 note 39. 

30. US —The Barbara, D.C Mass , 
62 F Supp 265. 

31 . U S —>In re W E. Hedger Co , 
CCANY, 59 F 2d 982—The Ra- 
pel, DCN.Y, 78 FSupp. 78. 

32. US—The St. Louis, DCN.Y, 
35 F.2d 741, affirmed, C.C.A., 35 
F 2d 742 

58 C.J. p 676 note 40. 

33 . U.S —Petition of McAllister, 
D.C.N.Y., 53 F.2d 495—The Vera 
III, D.CN.Y, 24 FSupp. 421. 

58 C J. p 676 note 41. 

Negligence 

U.S —Cruse v Sabine Transp. Co., 
C.C.ATex, 88 F 2d 298, certiorari 
denied 58 SCt. 20, 302 US. 701, 
82 LEd. 541, rehearing denied 58 
SCt. 134, 302 U.S. 775, 82 LEd. 600 
—New Orleans Coal & Bisso Tow¬ 
boat Co. v. U. S, C.CALa, 86 F.2d 
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thereof, 3 i or, in other words, to establish his claim. 35 
Claimant must show a causal connection between 
wrong* and damage m order to impose liability; 35 
so, if the seaworthiness of the vessel is not estab¬ 
lished, the claimant must prove causal connection 
between unseaworthiness and the sinking or colli¬ 
sion. 37 

As m the case of an independent proceeding to 
establish liability for loss of cargo, as discussed su¬ 
pra § 154, where nondelivery is shown, the burden 
of evidence shifts to the owner of the vessel. 38 

c. Admissibility 

General rules as to the admissibility of evidence in 
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admiralty suits have been applied In limitation proceed¬ 
ings 

General rules as to the admissibility of evidence in 
admiralty suits have been applied in proceedings to 
limit liability 39 

d. Weight and Sufficiency 

General rules governing the weight and sufficiency of 
evidence in admiralty suits apply in proceedings to lim¬ 
it liability. A controverted damage claim must be es¬ 
tablished by a preponderance of evidence. 

General rules as to the weight and sufficiency of 
evidence m admiralty suits apply m proceedings to 
limit liability. 40 With respect to the unseaworthi¬ 
ness of a vessel, where the defect is one likely to 
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53, rehearing denied 86 F 2d 1008, 
certiorari denied St, Paul Fire & 
Marine Ins Co v New Orleans 
Coal & Bisso Towboat Co , 57 S Ct. 
669, 300 US 676, 81 LEd 881, and 
Louisiana Nat Bank of Baton 
Rouge v New Orleans Coal & Bis¬ 
so Towboat Co, 57 S Ct 669, 300 
US 676, 81 LEd 881, amended 
on other grounds, CCA, 89 F 2d 
967—The Carroll, D C Md , 60 F 2d 
985—Petition of Great Lakes Tow¬ 
ing Co, D.C Minn, 79 F Supp 1, 
affirmed, C.A, Reiss S S. Co v 
Great Lakes Towing Co, 177 F 2d 
681—The Big Chief, DCMo, 75 
F Supp. 496—The Cleveland, DC. 
N.T., 54 F Supp. 819, affirmed, 

C.C. A, Petition of Pennsylvania R 
Co., 141 F 2d 1020—The Hygrade 
No. 18, DC Mass, 41 F Supp 304. 
TJnseaworthmess 

U S.—Commercial Molasses Corp v. 
New York Tank Barge Corp, N Y, 
62 SCt 156, 314 US. 104, 86 LEd 
89—Petition of Howard, DCN.Y, 
53 F Supp 556. 

Error of judgment and lack of ordi¬ 
nary prudence 

US—The Carroll, D C Md., 60 F.2d 
985. 

Owner’s design or neglect 
US—The Sandgate Castle, D.C.NY, 
30 F Supp 344 
Fault after knowledge 

In railroad’s proceedings to limit 
liability, claimants, as owners of 
barges bailed to railroad, had burden 
to show railroad’s fault after knowl¬ 
edge that barges had broken adrift. 
—In re Pennsylvania R Co , C.C A 
NY, 48 F.2d 559, certiorari denied 
James McWilliams Blue Line, Inc, 
v Pennsylvania R. Co., 52 S Ct. 21, 
284 U.S 640, 76 LEd. 544. 

34. U.S.— 1 The Vera III, DCN.Y, 
24 F.Supp. 421—The Mandu, D.C. 
N.Y., 20 F Supp. 820. 

35. U.&.—Commercial Molasses 
Corp. v. New York Tank Barge 
Corp, N.Y, 62 SCt. 156, 314 U.S. 
104, 86 L.Ed. 89. 

58 C.J. p 676 note 42, 
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Petitioner’s connection with tort or 
contract 

In proceedings for limitation of 
liability, claimant of damages must 
prove definite tort or contract and 
petitioner's connection therewith — 
Southern Pac Co. v U S., C C.A 
N Y , 72 F 2d 212 
Cause of explosion 
US—The Dons Kellogg, DC.NY, 
18 F Supp 159, affirmed, C.C A, In 
re Kellogg S S Corp , 94 F 2d 1015 
Willful departure from rules as to 
personnel 

Claimants had burden of proving 
that government rules and regula¬ 
tions directing employment of li¬ 
censed marine personnel, or other¬ 
wise qualified people, to man vessel 
were willfully departed from to 
knowledge of government represen¬ 
tatives —In re U. S, D.C N.Y., 82 F 
Supp 730, affirmed in part and modi¬ 
fied m part on other grounds, C.A, 
Petition of U. S., 178 F 2d 243 

36 . U S —In re Eastern Transp Co , 
DCMd, 37 F.2d 355, modified on 
other grounds, CCA, The Calvert, 
51 F 2d 494 

37 . US—The Carroll, D.C Md, 60 
F 2d 985—In re Eastern Transp 
Co., D.C.Md, 37 F 2d 355, modified 
on other grounds, CCA, The Cal¬ 
vert, 51 F2d 494—Petition of Sher¬ 
idan, DC Me, 50 F Supp 779 

38 . U S —In re Companhia de Nave- 
gacao Lloyd Brasileiro, D C.La., 7 
F 2d 238 

39 . U.S—The Benefactor, N.Y., 103 
US 239, 26 L.Ed 351. 

58 C.J. p 676 note 46. 

Parol evidence as to deviation 

Evidence that shippers had knowl¬ 
edge of master’s or shipowner’s in¬ 
tention to deviate for purpose of de¬ 
livering certain cargo at port off 
ship's customary course was inad¬ 
missible, as an attempt to vary balls 
of lading by parol —The Pelotas, 
CC.ALa., 66 F,2d 75. 

British statute and regulations re¬ 
quiring load line marks on vessels 
leaving British ports may and should 
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be considered m determining wheth¬ 
er vessel so marked was overloaded 
on voyage from American port, even 
though inapplicable thereto —The 

Vestns, D.C N Y., 60 F 2d 273 

40. US —Farr v. Ham S S Co, 
C.C.ANY, 121 F 2d 940 
58 C J p 676 note 48- 
Evidence held sufficient to show par¬ 
ticular matters 

US.—The Vestns, DCN.Y., 60 F.2d 
273—In re W E Hedger Co., CC 
ANY, 59 F 2d 982 

Evidence held insufficient to show 
particular matters 

U S —The Princess Sophia, C.C A. 
Wash, 61 F2d 339, certiorari de¬ 
nied Brace v Canadian Pac R. 
Co, 53 S.Ct 396, 288 US 604, 77 
LEd. 980. 

Bight to limitation in general 

(1) Evidence held sufficient to 

show that petitioner was entitled to 
limitation of liability—Rautbord v. 
Ehmann, CAI11, 190 F.2d 533—The 
Yungay, D.C NY, 58 F.2d 352—The 
Silvanus, DC La, 56 F.2d 257, af¬ 
firmed, CCA, Nederlandsche In- 
dische Tankstoomboot Maats v. 
Standard Oil Co, 66 F 2d 113—Peti¬ 
tion of Reliance Marine Transp. & 
Const. Corp., DC Conn., 89 FSupp. 
272—In re Defense Plant Corp., D.C. 
Tenn., 58 F.Supp. 931—The Cleve¬ 
land, DC.NY, 54 F.Supp. 819, af¬ 
firmed, CC.A, Petition of Pennsyl¬ 
vania R Co., 141 F.2d 1020—The Re¬ 
public No. 5, D.C.N Y, 44 F Supp. 
665—The Mattie, D.C NY,, 38 FSupp. 
745, affirmed, C C.A, Jacobus Grau- 
willer Co v. Reichart, 136 F 2d 904 
—The Spare Time II, D.C.N.Y., 36 
F Supp. 642—The Belleville, D.C. 
N.Y., 35 FSupp. 934—Petition of 

Liebler, D.C NY, 19 F.Supp 829— 
The P. F Martin, D.C Va., 5 F Supp. 

501—58 C.J. p 676 note 48 [a] 

(2) Evidence held not to warrant 
limitation of liability.—Martin Ma¬ 
rine Transp. Co v. U. S., C AVa., 18fc 
F.2d 676—Harbor Towing Corp v. 
Parker, CLAMd., 171 F.2d 416, certio¬ 
rari denied 60 -SCt. 1050, 337 U.S. 
907, 93 L.Ed. 1720—Austerberry v. U. 
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escape attention on a fairly good inspection, very 
slight evidence, on behalf of the petitioner, is suffi¬ 
cient at the outset to cover the element of lack of 
privity or knowledge, 41 but in respect of patent de¬ 
fects the petitioner must give stronger evidence 
of want of privity or knowledge. 42 Evidence of 
prior occasions on which the vessel stranded has 
little probative effect, and will support no inference 
of unseaworthiness, without more particular evi¬ 
dence of the causes 43 Where the vessel, in respect 
of which limitation is sought, was lost, and there 


is no evidence as to how the loss occurred, the peti¬ 
tioner, on proving the vessel’s seaworthiness, at 
the commencement of the voyage, is pnma facie 
entitled to limit liability. 44 Proof that a tug was 
seaworthy, that no officer of the corporation own¬ 
ing it was on board, and that the master was com¬ 
petent makes a prima facie case for limitation of 
liability for the loss of a barge towed by the tug 45 

General rules as to sufficiency apply m respect of 
the sufficiency of evidence bearing on the question 
as to the privity or knowledge of the petitioner, 4e 


S, C A Mich, 169 P 2d 583—■Hutchin¬ 
son v. Dickie, CCA Ohio, 162 F 2d 
103, certiorari denied 68 S Ct 208, 332 
US. 830, 92 L Ed 404—New England 
S S. Co v. Howard, CCANI, 130 
F 2d 354—The New York Marine No 
10, CCANY, 109 F 2d 564—The Sil¬ 
ver Palm, CCA Cal, 94 F2d 776— 
The Vestns, DCNT, 60 F2d 273— 
The Ernie Miller, I> C Da., 71 F Supp 
SOS—The Russell No 5, DCNY, 26 
FSupp 575, affirmed, C.CA., In re 
Newtown Creek Towing Co, 104 F.2d 
1018 

(3) Evidence held to justify denial 
of limitation of liability resulting 
from loss of vessel and cargo be¬ 
cause of fire, on ground that own¬ 
er’s neglect to have vessel m sea¬ 
worthy condition was proximate 
cause of fire.—The Sandgate Castle, 
DCNY, 30 FSupp 344. 

Personal Liability or contract of own¬ 
er 

(1) Evidence that collision oc¬ 
curred because tug’s master failed 
to make enough allowance for the 
tide was insufficient to charge owner 
of tug personally—Jacobus Grau- 
willer Co. v Reichert, CCANI, 136 
F.2d 904 

(2) Evidence held to show that 
shipping contract was vessel owner's 
personal contract—In re Great 
Lakes Transit Corp. f C.C.A.Ohio, 81 
F 2d 441 

Decision by impressions of witnesses 

Limitation of liability must be de¬ 
cided, not by extraneous knowledge 
or by inferences, but by what the 
witnesses who are heard and seen by 
the court say and the impressions 
that they make on the court—The 
Ruth Conway, D C Md, 75 F Supp 
614, affirmed, CA, Harbor Towing 
Corp v Parker, 171 F2d 416, certio¬ 
rari denied 69 S Ct 1050, 337 US. 907, 
93 LEd 1720. 

TTncontradicted and not inherently 
improbable testimony will be ac¬ 
cepted by court as true.—The Tren¬ 
ton, D.CNY, »2 F.Supp 833, af¬ 
firmed, C C.A., In re O’Brien Bros, 
101 F 2d 1017. 

Judgment of those at scene of col- 
lison has greater weight than critics' 
opinions after event—The Algon¬ 


quin, DCNY, 6 FSupp 644, af¬ 
firmed, CCA, 70 F 2d 335. 

Positive and negative testimony 
Positive testimony of witnesses 
for tug owner tending to show that 
towed barge struck some submerged 
object could not be arbitrarily disre¬ 
garded because of negative testi¬ 
mony of opposing witnesses that 
they felt no jar—New Orleans Coal 
& Bisso Towboat Co v U S , C C A 
La, 86 F 2d 53, rehearing denied 86 
F 2d 1008, certiorari denied St Paul 
Fire & Marine Ins Co v New Or¬ 
leans Coal & Bisso Towboat Co, 57 
SCt. 669, 300 U.S 676, 81 LEd 881, 
and Louisiana Nat. Bank of Baton 
Rouge v New Orleans Coal & Bisso 
Towboat Co., 57 SCt 669, 300 U-S 
676, 81 LEd 881, amended on other 
grounds, C C.A., 89 F 2d 967. 

Testimony as to sound signals in 
fog must be considered with its 
weakness in mind, especially where 
many vessels of outbound convoy 
were surrounded by fog and were 
near turmng point —Petition of 
North Atlantic Transport Co, DC 
NY, 80 F.Supp. 308 
Certificates 

(1) Inspection certificate held evi¬ 
dence bearing on question of due 
care, but not more, and not evidence 
of tug’s stability when no tests 
thereof were made —Sabine Towing 
Co v. Brennan, C.CA Tex, 72 F.2d 
490, certiorari denied 55 S Ct 141, 293 
US. 611, 79 L.Ed. 701, rehearing de¬ 
nied, 55 SCt 212, 293 U.S 632, 79 
LEd. 717. 

(2) Certificates of surveyors and 
inspectors as to condition of vessel 
are to be valued m the light of what 
actual facts disclosed —The Dons 
Kellogg, D.CNY, 18 FSupp. 159, 
affirmed, C C.A, In re Kellogg S S 
Corp, 94 F 2d 1015. 

41. U.S.—Qumlan v Pew, Mass, 56 
F. Ill, 5 CCA. 438 

42. U S —Quinlan v Pew, supra. 

58 C J p 677 note 50 

43. U.S —The Aakre, C.C.A NY, 122 
F 2d 469, certiorari denied Water¬ 
man v. The Aakre, 62 S Ct. 360, 314 
US 690, 86 L.Ed 552 

44. US—The Suduffco, DCNY., 33 
F 2d 775. 
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45. US—The George W. Pratt, C. 
CANY, 76 F 2d 902 

46 . U S — The Annie Faxon, Wash , 
75 F 312, 21 CCA 366. 

58 C J. p 677 note 52. 

Privity or knowledge held shown, 
or lack of privity or knowledge held 
not shown 

U S —Austerberry v U S , C A Mich , 
169 F2d 583—The Marguerite, C 
CAWis, 140 F 2d 491—The Silver 
-Palm, C.CA Cal, 94 F 2d 776—The 
Vestns, DCNY., 60 F.2d 273— 
The Ernie Miller, D C La, 71 F 
Supp 806—The Silverpalm, DC 
Cal, 13 F Supp 212, affirmed, C C 
A, 94 F 2d 776. 

NY—De Pinto v O’Donnell Transp 
Co, 40 NTS 2d 218, 180 Misc 649, 
affirmed and modified on other 
grounds In re De Pinto’s Estate, 45 
NYS.2d 414, 266 App Div. 1002, 
reargument denied 45 NTS 2d 
929, 267 AppDiv 760, reversed on 
other grounds 55 NE 2d 855, 293 
NY 32 

58 CJ. p 677 notes 52 [a] (5)-<7), 
[d], [fL 54 [a] (3) [b], 55 [a] (3) 
Privity or knowledge held not 
shown generally, or lack of privity 
or knowledge held shown —Coryell v 
Phipps, Fla, 63 S.Ct 291, 317 US 
406, 87 LEd 363—Petition of Tracy, 
DCNY, 92 FSupp 706, affirmed, 
C A 194 F 2d 362—American To¬ 
bacco Co. v The Katmgo Hadjipe- 
tura, DCN.Y, 81 F.Supp. 438, mod¬ 
ified on other grounds, CA., 194 F 
2d 449—In re Defense Plant Corp , 
D C Tenn , 58 F.Supp. 931—The Mat- 
tie, D.C N.Y, 38 F.Supp 745, affirm¬ 
ed, CCA, Jacobus Grauwiller Co 
V. Reichert, 136 F 2d 904—The Spare 
Time II, DCNY., 36 FSupp 642— 
The Iowa, DC Or, 34 FSupp. 843— 
58 CJ. p 677 notes 52 [a] (l)-(4), 
£c], 55 [bj (2)—(4) 

TJnseawortliy condition 

(1) Evidence held to show that 
owner, through its president and 
general manager, knew of unsea¬ 
worthy condition—The New Berne, 
CCA-Va, 80 F.2d 244 

(2) Other evidence held to show 
privity or knowledge, or to fail to 
show absence thereof—The Cleveco, 
CCA Ohio, 154 F.2d 605—In re Ja¬ 
cobson, DjC.Tex., 52 F2d 179—58 C. 
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and on questions as to negligence 47 or fault, 4 ® and, | likewise, on questions as to the seaworthiness, 4 ® 


J. p 677 note 53 [a] (6), [bj (3), (4), 
[c] 

(3) Evidence held to show want of 
privity or knowledge —Wessel v 
Charleston Lighterage, etc * Co, DC 
S C, 25 F.2d 126—58 C.J. p 677 note 
53 [a] (5), [h] (5) 

Improper manning; incompetence 

(1) Evidence held to show that im¬ 
properly manned vessel was allowed 
to sail with the privity and knowl¬ 
edge of the owner.—Petition of Unit¬ 
ed States, C A.N.Y, 178 F 2d 243. 

(2) Evidence held to justify im¬ 
putation of knowledge of captain’s 
mcompetency to owner of vessel — 
Harbor Towing Corp v. Parker, CA 
Md, 171 F 2d 416, certiorari denied 
69 SCt. 1050, 337 US. 907, 93 L Ed 
1720 

Negligence in operation 

(1) Evidence supported finding that 
negligence m operating motorboat 
carrying workmen was with factory 
manager’s, and therefore with cor¬ 
poration’s, privity or knowledge — 
The Linseed King, NY, 52 S Ct. 450, 
285 U.S 502, 76 L Ed. 903. 

(2) Evidence established that own¬ 
ers of ferry either had knowledge of, 
or were privy to, negligence consist¬ 
ing of failure to have proper look¬ 
out on ferry.—The Big Chief, D.C 
Mo., 75 F.Supp. 496 

Violation of statute 

Evidence held insufficient to meet 
owner’s burden of proving that he 
lacked privity and knowledge of 
navigation by mate m violation of 
safety statute limiting number of 
hours on watch —The Denali, CCA 
Wash, 112 F 3d 952, certiorari denied 
Alaska S S Co, v. Pacific Coast Coal 
Co., 61 SCt. 65, 311 U.S. 687, 85 L 
Ed 444 

47. Negligence of owner 

Evidence held sufficient to show 
freedom of owner from negligence 
or insufficient to show negligence of 
owner —Rautbord v Ehmann, C.A. 
Ill., 190 F 2d 533—Flat-Top Fuel Co 
v. Martin, C C.AN.Y., 85 F 2d 39, cer¬ 
tiorari denied 57 SCt 110, 299 US. 
585, 81 LEd 431—The Silvanus, D. 
C La., 56 F 2d 257, affirmed, CCA, 
Nederlandsche Indische Tankstoom- 
boot Maats v. Standard Oil Co , 66 F. 
2d 113—'Petition of Pennsylvania R 
Co., DCNY, 44 FSupp 617—The 
Doris Kellogg, DCNY, 18 FSupp 
159, affirmed, CCA, In re Kellogg, 
S. S. Corp, 94 F 2d 1015. 

Negligence of master 

(1) Evidence held sufficient to 
show that master was guilty of neg¬ 
ligence proximately causing loss of 
ship.—The Iowa, D.C.Or, 34 F Supp. 
843. 

(2) Evidence held to establish neg¬ 
ligence of sinking ship’s captain m 
failing to summon ships to her as¬ 


sistance five or six hours before send¬ 
ing S. O S messages —The Vestns, 
DCNY, 60 F 2d 273. 

(3) Evidence held insufficient to 
show negligence of master.—The Car- 
roll, D C.Md , 60 F 2d 985—Petition 
of Martin, DC Pa, 102 FSupp. 43 

(4) Evidence held insufficient to 
show habitual negligence of master 
—Petition of Tracy, CANY, 194 F 
2d 362—The George W. Pratt, C.C A 
N.Y, 76 F 2d 902 

Intervening negligence 

Evidence warranted finding that 
master of disabled ship did every¬ 
thing that could be expected m emer¬ 
gency and that no intervening neg¬ 
ligence broke causal connection be¬ 
tween collision and loss of cargo and 
personal effects —The Algonquin, C 
CANY, 70 F.2d 335. 

Sailing without officer 

Evidence held to sustain finding 
that vessel's sailing with first assist¬ 
ant engineer missing was not a con¬ 
tributing cause of collision, and, 
hence, did not preclude owner from 
obtaining limitation of liability.— 
Southern Pac Co. v. U. S, C.C A N 
Y, 72 F2d 212 

48. Evidence held sufficient 

(1) To establish that damage re¬ 
sulting from collision was not caus¬ 
ed or contributed to by fault of own¬ 
er of vessel.—The Silvanus, D C.La , 
56 F 2d 257, affirmed, CCA, Neder¬ 
landsche Indische Tankstoomboot 
Maats v Standard Oil Co, 66 F 2d 
113 

(2) To establish that faults of 
speed and course which were charge¬ 
able to vessel contributed to collision. 
—Petition of North Atlantic Trans¬ 
port Co , D C.N Y , 80 F Supp 308 

(3) To establish that ship had not 
anchored outside temporary anchor¬ 
age grounds while awaiting quaran¬ 
tine, so as to obstruct navigation of 
dredge which collided with ship — 
Petition of Liverpool, Brazil & River 
Plate Steam Nav. Co, D C N.Y, 7 
F.Supp. 107. 

(4) To establish that faults of one 
of two vessels involved in collision 
were four times as serious in degree 
as those of other vessel.—The Man- 
du, CCA.N.Y, 114 F 2d 361, certio¬ 
rari denied Great American Ins. Co 
v. Companhia de Navegacao Lloyd 
Brasileiro, 61 SCt 397, 311 U.S 715, 
85 L Ed. 466, and Companhia de Nav¬ 
egacao Lloyd Brasileiro v Great 
American Ins Co., 61 S Ct 397, 311 
U.S 715, 85 LEd 466. 

Evidence held insufficient 
US—The Mandu, C C.AN.Y, 114 F 
2d 361, certiorari denied Great 
American Ins Co v. Companhia de 
Navegacao Lloyd BrasileiTQ, 61 S 
Ct. 397, 311 U.S. 715, 85 LEd. 466, 
and Companhia de Navegacao ( 
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Lloyd Brasileiro v Great Ameri¬ 
can Ins Co, 61 SCt 397, 311 US 
715, 85 LEd 466—The Denali, C.C. 
A Wash, 105 F 2d 413, adhered to 
112 F 2d 952, certiorari denied 
Alaska S S Co. v Pacific Coast 
Coal Co, 61 SCt. 65, 311 US. 687, 
84 L Ed 444 

49. Evidence held sufficient 

(1) In general—The Aakre, D.C N 
Y , 31 FSupp. 8, affirmed, C.C A, 122 
F 2d 469, certiorari denied Waterman 
v. The Aakre, 62 S.Ct. 360, 314 U.S 
690, 86 LEd 552—The City of Ban¬ 
gor, DC Mass, 13 FSupp 648—The 
City of Camden, CCANJ, 292 F. 
180—58 C.J. p 677 note 53 [a] (4)-(6) 

(2) To show seaworthiness of ves¬ 
sel at beginning of voyage —New Or¬ 
leans Coal & Bisso Towboat Co. v 
U S, CCA La., 86 F.2d 63, rehearing 
denied 86 F 2d 1008, certiorari denied 
St Paul Fire & Marine Ins Co v 
New Orleans Coal & Bisso Towboat 
Co, 57 S.Ct 669, 300 U.S. 676, 81 
L Ed 881, and Louisiana Nat Bank 
of Baton Rouge v. New Orleans Coal 
& Bisso Towboat Co., 57 S Ct. 669, 300 
US 676, 81 LEd. 881, amended on 
other grounds, CCA, 89 F.2d 967— 
The South Coast, C.CACal., 71 F 2d 
891, certiorari denied Willey v. 
Hobbs, Wall & Co, 55 SCt 347, 293 
U S. 627, 79 L Ed 713—Spencer Kel¬ 
logg & Sons v Buckeye S S. Co., C 
C.AOhio, 70 F2d 146, certiorari de¬ 
nied 55 SCt.. 74, 293 US. 562, 79 L. 
Ed 663—The Carroll, D.C.Md, 60 F 
2d 985—Petition of North Atlantic 
Transport Co., D.CNY, 80 F.Supp. 
308—Petition of Erlandsen, DC. 
Wash, 51 F Supp 921—Petition of 
Sheridan, D.C Me, 50 F Supp 779— 
The Republic No 5, DCNY, 44 F. 
Supp 665—The Mattie, DC.NI, 38 
F.Supp. 745, affirmed, CCA, Jacobus 
Grauwiller Co v. Reichert, 136 F.2d 
904—The Aakre, DCNY., 31 FSupp 
8, affirmed, CCA, 122 F2d 469, cer¬ 
tiorari denied Waterman v. The 
Aakre, 62 SCt 360, 314 U.S. 690, 86 
LEd 552—58 C J. p 677 note 53 Ea] 

(3). 

(3) To show unsea worthiness of 
vessel—The Cleveco, C.C A Ohio, 154 
F 2d 605—The New Berne, CCA. 
Va, 80 F 2d 244—The T J Hooper, 
CCANY, 60 F.2d 737, certiorari de¬ 
nied Eastern Transp Co v Northern 
Barge Corp, 53 SCt 220, 287 US 
662, 77 LEd. 571—The Malcolm Bax¬ 
ter, Jr, DC.NY., 55 F.2d 312, re¬ 
versed on other grounds, CCA, 20 
F.2d 304, affirmed Republic of France 
v. French Overseas Corporation, 48 
SCt 516, 277 US 323, 72 LEd 901 
—The Commerce, D C.N.Y, 46 F Supp. 
360, affirmed, C.CA., New England S. 
S Co v* Howard, 130 F 2d 354—The 
Emergency, D.C.N.Y., 9 F Supp. 484 
—The Robert H Smith, D C N.Y., 3 
F Supp 531—58 C.J. p 677 note 53 
[a] (1), (2), 
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handling, 50 equipment, 51 lighting, 52 supplying, 53 I of loss, stranding, or injury 56 of the vessel, the 
stowing and fitting, 54 or manning, 55 or the cause | 


Evidence held insufficient 

(1) In general.—Yokohama Specie 
Bank v. Mitsui & Co., CC.ANY., 73 
F 2d 526, certiorari denied 55 S.Ct 
648, 295 US. 736, 79 LEd 1684—In 
re Reichert Towing Line, N Y., 251 F 
214, 163 CC.A. 370, certiorari denied 
248 US 565, 39 SCt. 9, 63 L Ed 424 
—58 C.J. p 677 note 53 [b]. 

(2) To show unseaworthmess of 
vessel generally.—Spencer Kellogg & 
Sons v. Buckeye S S Co, C.CA.Ohio, 
70 F.2d 146, certiorari denied 55 S Ct. 
74, 293 US 562, 79 L Ed 663—-The M 
M. O’Brien, DCNY., 60 F.2d 976 

(3) To rebut presumption of un¬ 
seaworthmess —Sabine Towing Co. 
v. Brennan, C.C A.Tex, 72 F.2d 490, 
certiorari denied 55 S Ct. 141, 293 U 
S 611, 79 L.Ed 701, rehearing denied 
55 SCt. 212, 293 U.S 632, 79 L.Ed 
717. 

(4) To show unseaworthmess on 
ground of deficiency in compass book 
of entries on compass deviations.— 
The Aakre, CCANY, 122 F2d 469, 
certiorari denied Waterman v The 
Aakre, 62 SCt. 360, 314 U.S. 690, 86 
LEd. 552. 

■Where master undertakes to pay 
for repairing abandoned vessel under 
profit-sharing arrangement with own¬ 
er, clearest proof that everything 
necessary was done is essential — 
In re Jacobson, D C.Tex., 52 F 2d 
179. 

Certificates of ship’s condition must 
be valued and read in light of actual 
conditions in determining her sea¬ 
worthiness at time of sailing—The 
Vestns, DCN.Y., 60 F.2d 273. 

50 . Evidence held sufficient 

(1) To show proper or efficient 
handling of vessel.—The South Coast, 
C C.A Cal, 71 F 2d 891, certiorari de¬ 
nied Willey v Hobbs, Wall & Co., 55 
SCt 347, 293 US. 627, 79 LEd 713 
—'Petition of Sheridan, D.C.Me., 50 
FSupp. 779. 

(2) To establish that vessel which 
sank made substantial compliance 
with convoy routing instructions as 
to speed.—Petition of North Atlan¬ 
tic Transport Co., D C.N.Y, 80 F 
Supp 308. 

51 . Evidence held sufficient 

(1) In general—The Temple Bar, 
CC A.Md , 137 F 2d 293—The Carroll, 
D C Md , 60 F 2d 985—The Martha R 
Grimes, DCNY, 49 F.Supp. 591— 
The Russell No. 5, D.CNY, 26 F 
Supp 575, affirmed, C C A., In re New¬ 
town Creek Towing Co., 104 F2d 
1018. 

(2) To show that vessel was prop¬ 
erly or efficiently equipped —The 
Sot^th Coast, CCA Cal, 71 F.2d 891, 
certiorari denied Willey v. Hobbs, 
Wall & Co., 55 SCt 347, 293 US 627, 
79 L.Ed 713—The' Republic No. 5, D 


C.NY., 44 FSupp 665—58 CJ P 677 
note 54 [a] (1), (2) 

(3) To show that vessel earned 
sufficient number of seaworthy and 
properly equipped life boats —The 
Vestns, DCN.Y, 60 F 2d 273 

(4) To establish that compasses 
were good ones and had been properly 
adjusted and had a plus or easterly 
deviation not exceeding three degrees 
on the vessel's course—The Aakre, 
DCNY, 31 FSupp 8, affirmed, CC 
A., 122 F 2d 469, certioran denied 
Waterman v The Aakre, 62 S Ct 360, 
314 US. 690, 86 LEd 552 

52. Evidence held sufficient 

To show that vessel had proper and 
sufficient lights showing —-Petition 
of Sheridan, D C.Me, 50 FSupp. 779 

53. Evidence held sufficient 

To show that vessel was properly 
supplied when she sailed —The 
Aakre, DCNY, 31 FSupp 8, af¬ 
firmed, CC.A, 122 F 2d 469, certio¬ 
rari denied Waterman v The Aakre, 
62 SCt. 360, 314 U.S. 690, 86 LEd 
552. 

54. Evidence held sufficient 

To show that vessel was properly 
and efficiently stowed and fitted for 
the voyage.—The South Coast, CCA 
Cal., 71 F.2d 891, certiorari denied 
Willey v Hobbs, Wall & Co, 55 S 
Ct 347, 293 US. 627, 79 LEd. 713. 

55. U S —Eastern SS. Corp. v. Great 

Lakes Dredge, etc., Co., Mass, 256 

F. 497, 168 CCA. 3, certiorari dis¬ 
missed 40 SCt 8, 250 US 676, 63 

LEd. 1202. 

58 C J. p 677 note 55 
Evidence held sufficient 

CD To show that vessel was prop¬ 
erly manned.—The South Coast, C C 
A Cal., 71 F.2d 891, certiorari denied 
Willey v. Hobbs, Wall & Co , 55 S 
Ct. 347, 293 US. 627, 79 LEd 713— 
The Republic No. 5, D.CNY., 44 F 
Supp 665—The Aakre, D.C.N.Y., 31 
FSupp 8, affirmed, CCA, 122 F2d 
469, certiorari denied Waterman v 
The Aakre, 62 SCt. 360, 314 US 
690, 86 L.Ed 552—Petition of Cana¬ 
dian Pac. R. Co, D.C Wash, 278 F 
180 

(2) To show that vessel was prop¬ 
erly officered —The South Coast, C C 
A Cal., 71 F 2d 891, certiorari denied 
Willey v. Hobbs, Wall & Co, 55 S 
Ct 347, 293 US 627, 79 LEd. 713— 
The Republic No. 5, DCNY, 44 F 
Supp 665—58 C X p 677 note 55 [a] 
( 2 ). 

(3) To show that vessel was not 
properly manned —Petition of United 
States, C A.N.Y., 178 F 2d 243 

(4) To establish the incompetence 
of a captain m charge of vessel.— 
Harbor Towing Corp v Parker, CA 
Md, 171 F.2d 416, certiorari denied 
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69 SCt 1050, 337 US. 907, 93 L Ed- 
1720 

(5) To establish that tug captain 
was not incompetent—The Carroll, 
D C.Md, 60 F 2d 985—58 C.J. p 677 
note 55 [aj (2) 

56. U S —The Doris Kellogg, DCK. 

Y., 18 F.Supp 159, affirmed, CCA, 

In re Kellogg S. S Corp., 94 F.2d 

1015. 

58 C J p 676 note 48 [c]. 

Evidence held sufficient 

To show particular causes of loss. 
—The Temple Bar, CCA Md., 137 F. 
2d 293—The Princess Sophia, C.C.A. 
Wash, 61 F 2d 339, certiorari denied 
Brace v. Canadian Pac. R Co., 53 
SCt 396, 288 U.S 604, 77 LEd 980— 
The Vestns, DCNY, 60 F 2d 273— 
The Yungay, DC.NY., 58 F 2d 352 
—Petition of Pennsylvania R Co., D. 
CNY, 44 FSupp. 617. 

The finding of the commissioner 
who heai d the testimony and saw 
the witnesses was of great weight on 
exceptions to his report—The Iowa, 
D COr, 34 F.Supp. 843. 
Unseaworthmess 

Evidence held sufficient to show 
that loss was due to unseaworthmess 
of vessel —The Cleveco, CCA Ohio, 
154 F 2d 605—In re Jacobson, DC 
Tex , 52 F 2d 179—The Calvert, C C. 
A.Md , 51 F 2d 494—The Emergency, 
DCN.Y, 9 F.Supp. 484. 

Perils of the sea? weather 

(1) Evidence held to show loss 
through perils of sea,—The Ariel, C» 
C.ANY, 119 F.2d 866. 

(2) Evidence held to show that 
loss did not result from peril of sea 
or from extraordinary weather.—The 
Cleveco, C.C A.Ohio, 154 F 2d 605— 
The Vestns, D.CNY, 60 F 2d 273 1 

(3) Evidence that weather when 
tug sank was such as could ordinari¬ 
ly be expected at that season did not 
establish that vessels were lost be¬ 
cause of perils of the sea, although 
storm following sinking of tug over¬ 
whelmed barge —The Cleveco, D.C 
Ohio, 59 F Supp. 71, affirmed, CCA, 
154 F,2d 605 

Violation of statute or order 

(1) Evidence held sufficient.—The- 
Aakre, CC.A.NY., 122 F 2d 460, cer¬ 
tiorari denied Waterman v. The 
Aakre, 62 «S Ct 360, 314 US 690, 86 
L.Ed. 552—The Iowa, DC Or, 34 F. 
Supp. 843 

(2) Evidence held insufficient—The- 
E Madison Hall, C.C.A Md., 140 F. 
2d 589, certiorari denied 64 S Ct 1159, 
322 U.S. 748, 88 LEd. 1679—The New 
York Manne No 10, C.CA.NY., 109 
F 2d 564—The Denali, C.C A.Wash, 
105 F 2d 413, adhered to 112 F.2d 952, 
certiorari denied Alaska S. S Co. v. 
Pacific Coast Coal Co, 61 S Ct. 65 r 
311 U.S. 687, 85 L.Ed. 444. 
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cause of a person’s injury or death, 57 the cause 
of an injury to a pier, 58 the value of a vessel in 
damaged condition, 59 or the ownership of the ves¬ 
sel 60 

Liability. Where a damage claim is controvert¬ 
ed, claimant must establish the claim by a fair 61 
preponderance of evidence 62 

§ 256. - Determination of Issues, Relief, 

and Decree 

a. In general 

b. Determination of merits of claim 

c. Decree 


§§ 255-256 

d. Apportionment and distribution of 
compensation fund 

a. In General 

Where an issue as to liability is involved, ordinarily 
the proper procedure is first to determine whether there 
is any liability, and, if liability is found to exist, then 
to determine whether the petitioner is entitled to limit 
his liability. 

Where an issue as to liability is involved, ordi¬ 
narily the proper procedure is first to determine 
whether there is any liability, and, if liability is 
found to exist, then to determine whether petition¬ 
er is entitled to limit (his liability, 63 but there is 


Error of navigation 

(1) Evidence held to establish that 
stranding was due entirely to error 
of navigation on part of officer of 
vessel, and was not caused or con¬ 
tributed to, and could not have been 
caused by, deviation in compass or 
failure to record all compass devia¬ 
tions m compass book—The Aakre, 
DCNY., 31 F Supp 8, affirmed, C.C 
A, 122 F 2d 469, certiorari denied 
Waterman v The Aakre, 62 SCt. 360, 
314 US 690, 86 LEd 552 

(2) Evidence held to establish that 
loss was caused by faulty navigation 
by master, for which earner was not 
responsible under statute —The Tem¬ 
ple Bar, CCAMd, 137 F.2d 293. 

Pailure to maintain proper lookout 
held shown to be sole and proximate 
cause of collision—Petition of Sheri¬ 
dan, D.C.Me, 50 FSupp 779. 

57. Evidence held sufficient 

US.—The New Berne, CCAVa, 80 
F 2d 244—Leathern Smith-Putnam 
Nav Co v. Osby, CCAI11, 79 F 
2d 280, certiorari denied Leathern 
Smith-Putnam Nav Co v Osby, 5G 
S*Ct 870, 296 U.S. 653, 80 L Ed 
465. 

Evidence heia insufficient 

U S.—Leathern Smith-Putnam Nav 
Co. v. Osby, CCA.I11, 79 F 2d 280, 
certiorari denied Leathern Smith- 
Putnam Nav Co v Osby, 56 S.Ct 
370, 296 US. 653, 80 L Ed. 465— 
Petition of McAllister, D.CJN.Y., 
63 F.2d 495 

58. Evidence held to establish that 
collision between vessel and pier was 
not due to fault of other vessel seek¬ 
ing limitation of liability—Petition 
of Lehigh Valley R. Co, D C.N.Y, 88 
F.Supp. 545. 

59. Evidence held sufficient 

To establish value.—Petition of 
Buckeye S S. Co., X).C.Ohio f 93 F. 
Supp. 818 

60. Evidence held sufficient 

U.S —In re Great Lakes Transit 
Corp, C.CA.Ohio, 81 F.2d 441—The 
Milwaukee, D C Wis , 48 F 2d 842. 

■ttL U.S—Petition of McAllister, I>. 
C.N.Y., 53 F.2d 495. . 


62. U S —Anderson v. Alaska SS. | 

Co., C C.A Wash , 22 F 2d 532. 

Evidence held sufficient 

(1) To show liability generally.— 
The William A. McKenney, D C.Mass , 
41 F 2d 754. 

(2) To show negligence—The Mar- 
guente, CCAWis, 140 F 2d 491— 
The Big Chief, D C Mo, 75 F.Supp 
496 

(3) To establish that a properly 
posted lookout on ferry could have 
avoided a collision, that tugboat was 
negligent m not having a lookout m 
proper place to meet demands of 
rules of navigation, and that such 
failure was a contributing cause of 
collision—The Big Chief, supra. 

(4) To show that claimant steve¬ 
dore injured by turning of ladder ex¬ 
ercised reasonable caution under the 
circumstances —The Martha R 
Grimes, DCNY., 49 F.Supp. 591. 

Evidence held insufficient 

(1) In general—In re Pennsylva¬ 
nia R. Co, CCANY, 48 F.2d 559, 
reversing, D C, The Brinton, 35 F 
2d 543, and certiorari denied James 
McWilliams Blue Line, Inc, v. Penn¬ 
sylvania R Co, 52 SCt. 21, 284 U.S 
640, 76 LEd. 544—In re Panama 
Transp. Co, DCNY., 98 FSupp 114, 
affirmed, C A, Petition of Panama 
Transport Co., 195 F 2d 104—Petition 
of Great Lakes Towing Co., D.C. 
Minn, 79 FSupp 1, affirmed, CA, 
Reiss S. S. Co. v. Great Lakes Tow¬ 
ing Co, 177 F 2d 681 

(2) To show liability generally.— 

The Mist-Chief, D C.R 1, 57 F.2d 

875—Petition of McAllister, DCNY, 
53 F.2d 495—Petition of Howard, D C 
N.Y, 53 FSupp 556—The Belleville, 
D.CN.Y., 35 FSupp. 934—58 C.J. P 
678 note 57 []j]. 

(3) To show negligence of owner — 
Cruse v. Sabine Transp. Co., C C.A. 
Tex, 88 F2d 298, certiorari denied 58 
S.Ct 20, 302 U.S. 701, 82 LEd. 541, 
rehearing denied 58 S.Ct 134, 302 ,U. 
S. 775, 82 L Ed 600—The C. G. R. 180, 
D.CMich-, 70 F Supp 975—The Wy- 
omissing, D.CNJ., 2 FSupp. 954, af¬ 
firmed, C.C.A., 72 F.2d 834. 
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(4) To show actionable negligence 
on part of officials of corporate own¬ 
er—The Carroll, DC.Md, 60 F 2d 
985. 

(5) To establish that petitioner’s 
or vessel’s negligence caused disas¬ 
ter or accident—New Orleans Coal & 
Bisso Towboat Co v U. S, CCALa, 
86 F 2d 53, rehearing denied 86 F 2d 
1008, certiorari denied St Paul Fire 
& Marine Ins Co v. New Orleans 
Coal & Bisso Towboat Co, 57 S.Ct 
669, 300 US. 676, 81 LEd. 8 81, and 
Louisiana Nat Bank of Baton Rouge 
v New Orleans & Bisso Towboat Co., 

57 SCt 669, 300 US 676, 81 LEd. 
881, amended on other grounds, C.C. 
A, 89 F.2d 967—'Petition of Great 
Lakes Towing Co, D.C.Mmn., 79 F. 
Supp 1, affirmed, CA., Reiss S. B. 
Co. v Great Lakes Towing Co., 177 
F.2d 681. 

(6) To sustain burden of showing 
unseaworthmess —Commercial Mo¬ 
lasses Corp v New York Tank Barge 
Corp, NY., 62 SCt 156, 314 U.S. 104, 
86 LEd. 89. 

63. U S —Rautbord v. Ehmann, C.A. 
Ill, 190 F 2d 533 

58 C J p 678 note 59. 

Right to contest liability see supra 5 
254 e 

Arbitration, before trial of limitation 
issue 

In vessel owner's proceeding for 
exoneration from, or limitation of, 
liability to charterer for damage aris¬ 
ing from sinking of barge, petition¬ 
er’s motion for trial of issue of limi¬ 
tation of liability before arbitration 
of question of petitioner's liability 
vel non under provision in charter 
party must be denied—The Ben, D.C. 
La., 51 F.Supp. 357. 

Admission of right to limitation 
Where action was instituted in 
state court to recover for injuries, 
owner of vessel filed petition in fed¬ 
eral court to limit liability, and in¬ 
jured parties claimed that they had 
a right to a jury trial of their cause, 
if injured parties admitted owner's 
right to limit liability they could es¬ 
tablish amount of liability m ths 
state court with a jury, but, if they 



§ 256 


SHIPPING 


80 C.J.S. 


authority for a different order of procedure where 
the damage claimant challenges the jurisdiction of 
the court and it is apparent from the pleading or 
evidence that petitioner is not entitled to limit his 
liability. 64 While, where the issue as to liability is 
involved, the denial of the right to limit liability 
does not require a dismissal of the proceedings 
where the damage claimants do not seek dismissal, 65 
it has ‘been held or recognized that where the dam¬ 
age claimants object to the jurisdiction of the 
court m the limitation proceeding and it appears 
from the allegations of the pleading, or from the 
evidence, that the owner has no right to limit his 
liability, the proceedings should be dismissed for 
lack of jurisdiction. 66 Where no liability is found, 
the proceeding is at an end, 67 and the view has 
been taken that where, in such case, the petition 
prays for an adjudication that the owner is not 
liable, the petition should be granted m this re¬ 
spect 68 and not dismissed. 69 While the failure of 
libelant or petitioner strictly to follow the proce¬ 
dure outlined m the statutory provisions and ad¬ 
miralty rules does not require a dismissal of the pe¬ 
tition, 70 where the owner surrendered only one of 
two vessels owned by him, both of which were at 
fault for the collision m respect of which limita¬ 
tion was sought, it has been held that the petition 
should be denied and dismissed. 71 In a limitation 
proceeding, the court will not determine petitioner's 

did not admit such right, they were 
required to remain in federal court 
where owner’s right could he first de¬ 
termined.—The Vera III, D.C X Y., 24 
FSupp 421. 

64 . U S.—The Aloha, CCA Wash , 35 
F 2d 447, reversed on other grounds 

51 SCt. 243, 282 US. 531, 75 L Ed 

52 

58 C J p 678 note 60 

65 . U S.—Hartford Accident, etc , Co 
v Southern Fac Co, Tex., 47 S Ct 
357, 273 U S 207, 71 L Ed 612. 

58 C J p 678 note 61 

66. U.S—The Erie Lighter 108, DC. 

XJ, 230 F. 490. 

58 C J. p 678 note 62. 

Where amount of single claim in¬ 
volved is less than value of vessel 
and there are no other claims, dis¬ 
missal of the proceeding is proper 
m a case in which claimant has 
brought an action m a state court to 
enforce liability—Shipowners' etc, 

Tugboat Co v. Hammond Lumber 
Co., Or, 251 F 266, 163 CCA 422, 

Shipowners’, etc, Tug Boat Co. v 
Hammond Lumber Co, Cal., 218 F 
161, 134 CCA 575, certiorari denied 
35 S.Ct 938, 238 US. 633, 59 L.Ed. 

1498. 

67. IT S —Rautbord v. Ehmann, C. 

A.111., 190 F.2d 633—Petition, of Lav- 


liability and right to limitation before passing on an 
appraisal of the vessel and stipulation for value and 
the issuance of monition. 72 

Questions of law or fact. The question whether 
petitioner is at fault because he permitted the opera¬ 
tion of the vessel by his minor child has been held 
a question of law rather than of fact. 73 

Right to additional security. Claimants brought 
into a limitation proceeding have been held not 
entitled to additional security, after a determination 
that they are not subject to limitation. 74 

Withdrawal of petition. Where petitioner seeks 
to withdraw his petition for limitation of liability, 
the proceedings will not be dismissed as a matter of 
right on his request if it appears that claimant 
may be prejudiced by such a dismissal. 76 

Findings by court or commissioner. A finding by 
a court that the cause of accident has been left in 
doubt means that the evidence as to whether or not 
a vessel sank because of unsea worthiness was so 
evenly matched that the judge could come to no con¬ 
clusion on the issue; 76 although negative in form, 
the finding is as much a finding as an affirmative 
one, and is to be respected as such. 77 In considering 
exceptions to the findings of a commissioner, in a 
limitation proceeding, such findings are presump¬ 
tively correct; 78 they are not to be disturbed unless 

Brazil & River Plate Steam Nav. Co., 
supra. 

75. U.S—In re Curtis Bay Towing 
Co of Pa, DC.Pa, 63 FSupp. 72. 

Stipulation not required of claimant 
On such. attempted withdrawal, 
court would not compel claimant to 
enter into stipulation with petitioner 
that petitioner would not take ad¬ 
vantage of bar of statute of limita¬ 
tions m common-law action against 
petitioner, and that certain interroga¬ 
tories and answers might be trans¬ 
ferred to common-law action, and 
claimant would not be deprived of 
any advantage that he might have 
gamed by reason of petitioner’s ac¬ 
tion in commencing the limitation 
proceedings—In re Curtis Bay Tow¬ 
ing Co. of Pa, supra. 

76. U S.—Commercial Molasses Corp. 
v New York Tank Barge Corp., C. 
CA.NY., 114 F 2d 248, affirmed 61 
SCt 840, 313 US 541, 85 L Ed. 
1510, rehearing granted 61 S.Ct. 
938, 313 US. 596, 85 L Ed 1550, and 
affirmed 62 S.Ct 156, 314 U.S. 104, 
86 L Ed. 83. 

77. U S.—Commercial Molasses Corp. 
v. New York Tank Barge Corp., 
supra 

78. U S.—Petition of Buckeye S. S. 
Co., D.C.Ohio, 93 F.Supp. 818. ' 


erpool, Brazil & River Plate Steam 
Nav Co, C.C.ANY, 57 F.2d 176 
58 C J p 678 note 63. 

68. XJ S —Quinlan v Pew, Mass., 56 
F 111, 5 C.C A. 438 

58 C.J. p 678 note 64. 

69. US—The 84-H, CCA N.Y, 296 
F 427, certiorari denied Randolph 
v Bouker Contracting Co , 44 S Ct 
454, 264 US 596, 68 L Ed 867 

70. U.S—The Ethelstan, D C.Fla, 
246 F. 187. 

71 . US—The San Rafael, Cal., 141 
F. 270, 72 CCA 388, certiorari de¬ 
nied 26 SCt 756, 200 US 619, 50 
LEd 623 

72. U.S.— 1 The Klotawah, DCNY, 
210 F 677. 

58 C J. p 679 note 68. 

73 . U S.—Rautbord v. Ehmann, C A. 
Ill, 190 F.2d 533. 

74 . U S —Petition of Liverpool, Bra¬ 
zil & River Plate Steam Nav. Co., 
CC ANY, 57 F 2d 176. 

Minuted application of admiralty rule 
Admiralty rule authorizing addi¬ 
tional security in limitation proceed¬ 
ing is applicable only where amount 
of stipulation given or value of ves¬ 
sel and pending freight have been 
understated.—Petition of Liverpool, 
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clearly erroneous, 79 and the party who excepts to 
the commissioner’s conclusions has the burden of 
proving that he was mistaken therein. 80 A mo¬ 
tion to require the commissioner to make certain 
findings in a proceeding for limitation of liability 
has been denied, on the ground that the matters 
were irrelevant. 81 The use of the word “accident” 
in the report of a special commissioner, where the 
sole issue before him was the value of petitioner’s 
vessel, has been held not to constitute harmful er¬ 
ror. 82 

Reopening proceedings . Where the proceedings 
for limitation have been terminated, as far as the 
parties before the court are concerned, by a final 
decree, the court has no power to reopen the pro¬ 
ceedings for the purpose of allowing other claim¬ 
ants, who have not appeared therein, to come into 
the case and prove their claims. 83 A motion to 
reopen the proceedings, for additional evidence, 
should be denied where the additional evidence 
sought to be adduced after trial is in no sense new¬ 
ly discovered and is not made to appear likely to 
affect the result, and the failure to adduce it on 
the trial appears to have been due to the neglect, if 
not the design, of counsel for the moving party 84 

Payment of claims; set-off . Where the owner of 
a vessel involved m a collision seeks limitation of 
liability, claims against him should not be paid un¬ 
til the collision claim of his vessel has been ad¬ 
judicated and fixed, so that m case of recovery by 
him his damages may be set off against the claims 


of the other vessed; 85 and set-off has likewise 
been permitted m other circumstances. 86 

b. Determination of Merits of Claim 

Where liability is found to exist, the court may de¬ 
termine the rights of the various damage claimants, on 
the merits, including the amount of damages, even 
though the right to limit liability is denied. The court 
will not consider individual claims until it has deter¬ 
mined the question of liability affecting all claimants 
alike. 

The filing of claims and the proof of claims are 
two distinct procedural steps which are often sepa¬ 
rated in point of time by the trial of the issues of 
petitioner’s right to limitation of liability. 87 If 
claimants contest the right of petitioner to limita¬ 
tion, it is customary to hold in abeyance the ques¬ 
tion of proof of damages by the claimant, 88 and 
only after it has been determined that petitioner is 
entitled to limit his liability does the proceeding 
go to the commissioner for full proof of claimant’s 
damages 89 A decree declaring a ship to be in 
fault and fixing the damages which the respective 
parties sustain is res judicata and, until reversed, 
must stand as the basis for determining their pro 
rata share of the fund substituted by stipulation 
for the ship and freight, 90 Where the question 
of liability is involved in the limitation proceed¬ 
ing and liability is found to exist, the court may, 
subject to the rules discussed supra subdivision a 
of this section, determine the rights of the various 
damage claimants, on the merits, 91 including the 
amount of the damages, 92 even though the right 


79. U S —Petition of Buckeye S. S. 
Co, supra. 

80. XJ S —Petition of Buckeye S S 
Co, supra—The Perry G Walker, 
DC NY, 216 F. 423. 

81. US.—The Titanic, DC.NY, 204 
F. 298 

58 C J p 679 note 69 

82. US —The Port Covington, D C 
Pa., 57 F.Supp 114. 

83. U.S —Dowdell v. U S. District 
Court, Cal, 139 F. 444, 71 C C.A. 
288 

Remedy by independent suit 

If for any reason the decree is 
not binding on such claimants, their 
remedy is by an independent suit — 
Dowdell v. U. S. District Court, su¬ 
pra. 

84. US—The Suduffco, DCN.Y., 33 
F 2d 775 

85. U.S.—The Boxen, DCN.Y., 7 F. 
Supp. 195. 

86. Contribution between owners of 
vessels 

In proceeding by owner of tug for 
limitation of liability arising out of 
collision between tug and a: fishing 


vessel, court would adjudicate the 
issue of fault as between owners, 
and if both vessels were found to 
have been at fault, claim of owner 
of fishing vessel would be allowed 
at only half his damage, and as 
against that half, petitioner could 
set off by way of contribution one 
half the amount petitioner would 
have to pay to other claimants in the 
proceeding —Petition of Texas Co , D 
CNY, 81 F.Supp 758. 

87. U S.—.Petition of Canada' S. S 
Lines, D.C Ohio, 94 F Supp. 322 

Filing of claims generally see su¬ 
pra § 252 b. 

88. U S —Petition of Canada S. S. 
Lines, supra. 

89. U S —Petition of Canada S. S 
Lines, supra 

Passengers’ claims 
If petitioner’s right to limit liabil¬ 
ity arising out of collision between 
its vessel and another is established, 
and it is shown that both vessels 
were at fault, passenger claimants 
would be entitled to allowance of full 
amount of their claims as provfed 
against petitioner in limitation prosr 
ceedings, as a joint tort feasor.-r-Fe- 
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tition of Texas Co, DCN.Y,, 81 F. 
Supp. 758. 

90. U.S.—New York, etc, SS. Co v. 
Mount, N.Y, 103 US. 239, 26 L Ed. 
351. 

91. U S —Petition of Liverpool, Bra¬ 
zil & River Plate Steam Nav. Co, 
C.C.ANY, 57 F 2d 176. 

58 C J. p 679 note 72. 

Claim allowed under “knock-for- 
knock” agreement 

U.S.—Petition of Panama Transport 
Co, C.A.N.Y., 172 F.2d 351. 

Death on the High Seas Act, 46 
U.S C A. §§ 761—768, held properly 
used as a guide in determining the 
validity and value of each claim, even 
though the question of fault was not 
in the case because of a settlement 
agreement —In re Panama Transp. 
Co., D.CN.Y., 98 F Supp 114, affirm¬ 
ed, C.A., Petition of Panama Trans¬ 
port Co., 195 F 2d 104. 

92. US.—The Russell No. 5, D.C.N. 

Y., 32 F.Supp. 582—The Erie Light¬ 
er 108, 250 F. 490 

Basis of determination 

In proceeding for limitation of lia¬ 
bility, the determination of damages 
to be awarded for injury to a vessel 
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to limit liability is denied, 93 and in this respect the 
court applies, it seems, substantially the same rules 
as would be applied m an independent proceeding by 
the damage claimants 94 The court will not enter 
on the consideration of individual claims until it 
has determined the question of liability affecting 
all claimants alike. 95 

Claims against the estate of the owner of a ves¬ 
sel may, in a proper case, be heard and determined. 96 

c. Decree 

The decree in a proceeding for limitation of liability 
should conform to the rights of the petitioner and the 
claimants and the circumstances presented; it may 
be in personam against the petitioner or in rem against 
the res or substituted fund. 

The court may, m a proper case, enter judgment 
in personam against petitioner for limitation of lia¬ 
bility 97 and also a judgment in rem against the 
res or substituted fund, 98 and, even where there is 
no res m the possession of the court, the court 
may impose personal liability on petitioner. 99 
Where, however, there is no res in court and the 
circumstances are such as to prevent a judgment 
in personam, no relief may be afforded the dam¬ 
age claimants. 1 Where both the right to limit liabil¬ 
ity and the existence of liability are at issue, if lia¬ 


bility is found to exist and loss or damage is shown, 
which was not occasioned or incurred with the 
knowledge or privity of the owner, limitation of 
liability should be decreed 2 A charterer entitled to 
limitation will be held liable only in the amount 
of his bond, 3 and the claimant may have judgment 
for a deficiency against a subcharterer not entitled 
to limitation. 4 Where the issue as to liability is 
involved, on denying the right to limit liability, if 
the damage claimants do not seek dismissal, the 
court may, m the limitation proceeding, grant com¬ 
plete relief to the damage claimants 5 by judgment 
against the res or fund in court 6 and distribution 
thereof among the damage claimants entitled there¬ 
to, 7 and by a personal judgment against petitioner 
for any deficiency. 8 Parties to a proceeding for 
limitation of liability who voluntarily appear or, 
after they are brought in, whether or not rightfully, 
join issue with petitioner and between themselves, 
and litigate questions of liability, are bound by the 
decree. 9 

Power of court as to decree; vacation or modifi¬ 
cation. After the entry of its decree m a limita¬ 
tion proceeding, the power of the admiralty court 
with respect to it is at an end; 10 but it has also 
been held that the court's power to modify 11 or 


is not a matter of formulas, but there 
must be a reasonable judgment hav¬ 
ing its basis in a proper considera¬ 
tion of all relevant facts—The Rus¬ 
sell No 5, DCNI, 32 F Supp. 582. 

Claim for cost of lightering was 
disallowed—Petition of Buckeye S 
S Co, D C.Ohio, 93 FSupp 818. 

Expense of salvaging barge and 
cargo was allowed to charterer m 
full.—Conners Marine Co. v. Penn¬ 
sylvania R Co, DC N.Y., 66 F Supp 
396, reversed on other grounds, CC 
A, 159 F2d 169, rehearing denied 
160 F 2d 482. 

Prior payments by owner to claim¬ 
ants, under disability and death bene¬ 
fit plan, were improperly taken into 
consideration in determining amount 
of award to such claimants, where 
owner, in contributing to the fund, 
did not iequest a credit for such 
sums paid—In re Panama Transp. 
Co., DCNI., 98 F.Supp 114, affirmed, 
CA, Petition of Panama Transport 
Co, 195 F 2d 104. 

93. U.S—Petition of Liverpool, Bra¬ 
zil & River Plate Steam Nav. Co, 
C.C.A.NY, 57 F 2d 176. 

58 C J P 679 note 74 
Reference to commissioner held prop¬ 
er 

Reference of case to commission¬ 
er for determination of amount of 
damage to cargo, after dismissing 
petition for limitation of liability and 
adjudging liability against owner, 


was proper.—In re Great Lakes 
Tiansit Corp„ C.C A Ohio, 81 F 2d 
441 

94. U S —The Virginia, DCMd, 266 
F. 437. 

95. U S —The No 17, D.C N.Y., 2 F. 
Supp 48. 

96. U.S—Just v. Chambers, Fla, 61 

S.Ct. 687, 312 US 383, 668, 85 L 
Ed 903. 

Heath on the High Seas Act was 
held not applicable—Just v. Cham¬ 
bers, supra. 

97. U S —Hartford Acc , etc , Co v. 
Southern Pac. Co, Tex, 47 S Ct 
357, 273 US 207, 71 L Ed 612— 
Stark v Texas Co, C.C A Fla., 88 
F2<^ 182 

98. U S.—Hartford Acc , etc , Co v 
Southern Pac. Co, Tex., 47 S Ct 
357, 273 U.S 207, 71 L.Ed 612— 
Stark v. Texas Co., C.CA.Fla, 88 
F 2d 182. 

99. U S.—In re Statler, DCNI, 31 
F 2d 767, affirmed, CCA, 36 F.2d 
1021, certiorari denied Guile v 
Statler, 50 S Ct 355, 281 US. 752, 
74 LEd. 1163. 

1. U.S—In re Statler, DC N.Y, af¬ 
firmed, C.C A., 36 F2d 1021, certio¬ 
rari denied Guile v. Statler, 50 S.Ct 
355, 281 US 752, 74 LEd. 1163. 

58 C J. p 679 note 79. 

2. U S —The 84-H, C.C A N.Y, 296 F. 
427, certiorari denied Randolph v. 

1256 


Bouker Contracting Co, 44 S.Ct 
454, 264 US 596, 68 LEd 867 

3. US —The Martha R. Grimes, IX 
C N.Y, 49 FSupp 591. 

4. US —The Martha R Grimes, su¬ 
pra. 

5. US —Just v. Chambers, Fla, 61 
S Ct 687, 312 U.S 383, 668, 85 L. 
Ed 903—Hartford Acc, etc, Co v. 
Southern Pac. Co., Tex., 47 S Ct 
357, 273 U.S 207, 71 L.Ed. 612. 

6. US —Just v. Chambers, Fla, 61 
S.Ct 687, 312 U.S. 383, 668, 85 L. 
Ed. 903 

58 C J p 679 note 82. 

7. US —Just v. Chambers, supra— 
Hartford Acc., etc, Co. v. South¬ 
ern Pac Co., Tex , 47 S Ct 357, 273 
U.S. 207, 71 L.Ed 612. 

8. US —Just v. Chambers, Fla, 61 
S.Ct 687, 312 US 383, 668, 85 L. 
Ed 903—Hartford Acc., etc, Co v. 
Southern Pac. Co, Tex, 47 S Ct 
357, 273 U S 207, 71 L-Ed. 612. 

9. U S—The Adah, N.Y., 258 F. 377, 
169 C.C.A. 393. 

10. U.S—The James Horan, D.CN. 
J„ 10 F.Supp 363, affirmed, CCA, 
78 F 2d 8 70, certiorari denied War- 
ner-Qumlan Co. v. Swan-Finch Oil 
Corporation, 56 S Ct 142, 296 U.S. 
621, 80 L,Ed. 441. 

11. U.S.— 1 The Hewitt, D.C.N.Y., 15 
F.2d 857. 
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vacate 12 a final decree ceases at the expiration of 
ninety days. 

d. Apportionment and Distribution of Compen¬ 
sation Fund 

The compensation fund is to be distributed among the 
persons holding established claims, the claimants shar¬ 
ing pro rata if the fund is insufficient to satisfy the de¬ 
mands against it. The question of preference out of the 
fund is to be determined m the limitation proceeding, 
and not by the owner of the vessel. 

The admiralty court has jurisdiction of the fund 
representing the value of the vessel, 13 and of the 
enforcement of claims on that fund, 14 as auxiliary 
and incidental to its jurisdiction of the main sub¬ 
ject. The compensation fund is to be distributed 
among the persons holding established claims, to 
which admiralty does not deny existence, 15 whether 
or not the claims are liens m admiralty. 16 If the 
fund is insufficient to satisfy the demands against it, 
claimants must share pro rata, 17 certain costs and 
expenses of the proceeding to limit the liability of 
the shipowner being first paid out of the fund, as 
discussed infra § 257 b. Where limitation of lia¬ 
bility has been denied as to some claims and allowed 
as to others, and petitioner is solvent, the claims 
as to which limitation is denied are not paid out of 
the limitation fund, 18 and only those claims as to 
which limitation is allowed are payable out of such 
fund. 19 Ordinarily, at least, petitioner has no con¬ 
cern with respect to the apportionment of the 
fund. 20 

Preference or priority. The question of prefer¬ 
ence out of the fund is one to be determined m 
the limitation proceeding. 21 The view has been 
taken that, under the provision of the limited lia¬ 
bility act, 46 U.S.C.A. § 184, that, if the whole value 
of the vessel and her freight for the voyage is not 


sufficient to make compensation to each of them, 
the persons injured shall receive compensation m 
proportion to their respective losses, the rule that 
all claimants are to share pro rata applies m gen¬ 
eral, irrespective of their claims to priority as 
hen claimants or otherwise, 22 notwithstanding the 
admiralty rule which provides that the fund in 
court, or secured, or the proceeds of the vessel 
and freight, shall be divided pro rata amongst 
the several claimants in proportion to the amount 
of their respective claims, duly proved and con¬ 
firmed, saving, however, to all parties any priority 
to which they may be legally entitled 23 On the 
other hand, it has been held that a damage claim¬ 
ant for loss of cargo on a vessel, which was partly 
at fault for the collision which caused the loss, is 
entitled to a preference, m the distribution of a 
fund arising from the limitation of the liability of 
the other vessel, over the claim of the owners of 
the first mentioned vessel; 24 and under such ad¬ 
miralty rule an amount recoverable by a damage 
claimant who is liable to other damage claimants 
for loss or injury arising out of the collision in¬ 
volved in the limitation proceedings is applicable 
to the claims of such other damage claimants. 25 
Holders of maritime liens of the same class are en¬ 
titled to pro rata distribution, without regard to the 
dates of issuing process or obtaining decrees, un¬ 
less their rights have been forfeited. 26 The owner 
of a vessel in respect of which limitation is sought 
cannot determine for himself the priority of claims 
on the fund representing his liability under the lim¬ 
ited liability act, 27 and, where he has set up his 
claim to limitation by answer in a suit agamst him, 
the fact that he has voluntarily paid out parts of 
the fund in discharge of liens supposed to be su¬ 
perior to the claim on which the suit against him 


12. U S —The Hewitt, supra—The 
Thomas E Moran, D.C.N.Y., 2 F. 
Supp. 40. 

13. TJ S.—In re Goodrich Transp Co, 
DCWis, 26 F 713. 

Extent of liability and compensation 
fund generally see supra § 242. 

Jurisdiction of proceedings to obtain 
limitation see supra § 250. 

14. TJ.S—In re Goodrich Transp 
Co., supra 

15 . U.S.—Hartford Acc, etc, Co. v 
Southern Pac Co., Tex, 47 S.Ct. 
857, 273 US 207, 71 L Ed. 612 

16 . U.S—Hartford Acc., etc, Co. v 
Southern 'Pac. Co, supra—The 
Hamilton, NY., 28 S.Ct 133, 207 
U.S 398, 52 L.Ed. 264. 

,17. U.S.—Butler v. Boston, etc., SS 
Co., Masp., 9 S.Ct. 612, 130 U.S. 
527, 32 L.Ed. 1017. 

53 C.J. p 680 not$ k 89. , 


Judgment as basis for pro rata di¬ 
vision 

Judgment on verdict m common- 
law action against owner of vessel 
stands as judgment creditor’s basis 
for pro rata division when fund real¬ 
ized in proceeding to limit owner’s 
liability is distributed —The Kear¬ 
ney, D.C.N.Y, 3 F Supp. 718. 

13. U.S.—The Virginia, D.C Md, 266 
F 437 

19. U.S.—The Virginia, supra. 

58 C.J. p 680 note 92 

20. U S —The Princess Sophia, D C. 
Wash, 35 F2d 736, rehearing de¬ 
nied 36 F T 2d 591. 

58 C.J. p 680 note 93. 

21. U S.—Metropolitan Redwpod 

Lumber Co. v. Doe, Cal., 32 S.Ct. 
275, 223 U.a 365, 56 L.Ed, 4J3, | 
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22. U.S—The Catskill, DC.NX, 95 
F 700. 

58 C J p 680 note 96. 

23. U S.—Boston Mar Ins. Co. v. 
Metropolitan Redwood Lumber Co, 
Cal., 197 F. 703, 117 C C.A. 97. 

58 C J. p 680 note 98. 

24. U.S.—The George W. Roby, 
Mich., Ill F. 601, 49 C.C.A. 481 

58 C.J. p 680 note 99. 

25. U.S.—The Mauch Chunk, D.C.N. 
Y. f 139 F. 747, affirmed 154 F. 182, 
83 CCA. 276, certiorari denied 28 
SCt 255, 207 US 586, 62 L.Ed 352 
—The Catskill, DCJST.Y, 95 F. 700. 

26. ,U.S.—The Battler, D C Pa., 67 
jF. ,251, reversed on othei grounds 

72 F. 543, 19 C.C.A 12, certiorari 
denied 16 S.Ct. 1204, 163 U.S 697, 
41 LBd. 319. 

27. TJ S.—The Giles Loripg, D.C.Me., 
48 F. 463. 
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is based does not reduce bis liability to discharge 
such claim to the full extent of the fund as it orig¬ 
inally existed. 28 

Death claims; governmenfs claim . Qaims for 
the deaths of members of the crew of a government 
vessel, sunk by another vessel, have been held prior 
to the claim of the government for damage to its 
vessel; 29 and the fact that the government is not 
liable for the deaths is immaterial in this connec¬ 
tion. 30 

§ 257. - Review, Fees, and Costs 

a. Review 

b. Fees and costs 

a. Review 

General principles governing review In admiralty 
have been applied to proceedings for limitation of Iia- 
bility, as to such matters as appealability of orders or 
decrees, parties to appeal, and harmless error. 

An order in a limitation proceeding which is 
not a final decree or an interlocutory decree de¬ 
termining the rights and liabilities of the parties 
is not appealable, 31 but an interlocutory order en¬ 
joining the litigation of claims in any other tribunal 
has been held appealable. 32 Where the substantial 
and only question, in the limitation proceeding, was 
as to the power of the district court to render a 
personal judgment or decree against the company 


having the custody, control, and management of 
the vessel at the time of the accident, an appeal was 
held not to he to the circuit court of appeals 33 

On appeal from a decree in admiralty in a pro¬ 
ceeding for limitation of liability, the trial is de 
novo, 34 and the court of appeals has power not only 
to correct error m the decree, but to make such 
disposition of the case as justice may require at 
the time of the appeal. 55 The court sits in equity 
on such an appeal, 36 and may give to one of several 
claimants whose aggregate claims are less than the 
fund the right to maintain separate actions, 37 The 
reviewing court will be bound by a finding of the 
lower court which is not clearly erroneous, 38 and, 
where a special commissioner or master has heard 
and seen the witnesses and examined all of the 
exhibits, and the court has affirmed his findings, 
his findings of fact are conclusive on the court if 
there is any substantial evidence to support them 39 
A reviewing court will accept a valuation of peti¬ 
tioner’s vessel, approved m the court below on the 
basis of the opinions of experts, where there is some 
evidence justifying such valuation. 40 Where the 
evidence m the limitation proceedings was all taken 
out of court, the reviewing court is not required to 
give effect to the presumption usually arising from 
the fact that the trial court sees and hears the wit¬ 
nesses, 41 and is at liberty to draw its own conclu¬ 
sions from the evidence m the record. 42 


28. U.S.—The Giles Loring, supra 

29. U S —The City of Rome, D.C.N 
Y., 48 F 2d 333 

30. U S —The Oty of Rome, supra 

31. Orders or decrees held not ap¬ 
pealable 

(1) Order staying a limitation pro¬ 
ceeding and modifying an earlier in¬ 
junction against any other legal pro¬ 
ceeding so as to permit arbitration — 
Postal S S. Co. v International 
Freighting Corp, CC.ALa, 133 F.2d 
10 

(2) Interlocutory decree overruling 
a motion to dismiss the petition and 
refusing to set aside an order re¬ 
straining the prosecution of a suit 
tor damages m the state court — 
Stark v. Texas Co., C.C.A.Fla., 88 F. 
2d 182 

32. U S —Rice Growers Ass’n of Cal. 
v Rederiaktiebolaget Frode, CA.9, 
171 F 2d 662. 

33. U S —The Annie Faxon, Wash , 
87 F 961, 31 CCA. 325. 

34. U S —The Carson, C.C A Cal ,104 
F 2d 762, certiorari denied Union 
Dredging Co v Brashear, 60 S Ct 
120, 308 US. 591, 84 L Ed 494. 

Interlocutory decree 
US,—Rice Growers Ass'n of Cal v 
Rederiaktiebolaget Frode, C A 9, 
171 F 2d 662. 


35. U.S —Rice Growers’ Ass’n of 
Cal v. Rederiaktiebo-laget Frode, 
supra. 

Remand 

On court of appeals determining 
that dismissal of petition to limit 
liability was proper because bond 
posted by charterer was inadequate, 
remand to district court m order to 
give charterer an opportunity to file 
a larger bond would have been a 
better course than affirmance of dis¬ 
missal of petition, in view of the 
six-month limitation on proceeding 
under statute, since defect was not 
jurisdictional —'Black Diamond S S. 
Corp v. Robert Stewart & Sons, N 
Y, 69 SCt 622, 336 US. 386, 93 L Ed 
754, amended on other grounds 69 
SCt 1490 

36. U S —Rice Growers Ass’n of 
Cal v. Rederiaktiebolaget Frode, 
C A 9, 171 F 2d 662. 

37. U.-S.—Rice Growers’ Ass’n of 
Cal. v. Rederiaktiebolaget Frode, 
supra. 

38. U S.—Commercial Molasses 
Corp. v. Xew York Tank Barg© 
Corp, CCA.N.Y, 114 F.2d 248, af¬ 
firmed 61 SCt 840, 313 US 541, 85 
LBd 1510, vacated 61 S Ct 938, 
331 US. 596, 85 L.Ed. 1550, af¬ 
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firmed 62 S.Ct. 156, 314 U S. 104, 86 
L Ed 83. 

39. U.S—The Eastland, C C A Ill, 
78 F 2d 984, certioran denied Bish¬ 
op v. St Joseph-Chicago S S Co, 

56 SCt 442, 297 US. 703, 80 L Ed 
992. 

40. U S —The Black Eagle, C C.A.N 
Y, 87 F2d 891. 

41. U S —New Orleans Coal & Bisso 
Towboat Co. v U S, C.C.A La, 86 
F 2d 53, rehearing denied 86 F 2d 
1008, certiorari denied St. Paul Fire 
& Marine Ins Co. v New Orleans 
Coal & Bisso Towboat Co, 57 S.Ct. 
669, 300 US. 676, 81 L Ed 881, and 
Louisiana Nat Bank of Baton 
Rouge v New Orleans Coal & Bis¬ 
so Towboat Co, 57 SCt 669, 300 
U.S 676, 81 L Ed. 881, and amended 
on other grounds, CCA, 89 F2d 
967 

42. U.S.—New Orleans Coal & Bisso 
Towboat Co v. U S, CCA La, 86 
F2d 53, rehearing denied 86 F2d 
1008, certioran denied St Paul 
Fire & Marine Ins Co v New Or¬ 
leans Coal & Bisso Towboat Co, 

57 SCt 669, 300 US 676, 81 L Ed 
881, and Louisiana Nat. Bdnk of 
Baton Rouge v New Orleans Coal 
& Bisso Towboat Co., 57 S Ct 669, 
300 US. 676, 81 L Ed. 881, and 
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Appeal to supreme court . Proceedings to limit 
liability have been held admiralty cases within the 
meaning of a statute making the judgments or de¬ 
crees of the circuit court of appeals, now the court 
of appeals, in admiralty cases final, and not appeal- 
able to the supreme court; 43 but the decisions in 
such cases may be brought up for review by the 
supreme court by certiorari 44 

Parties to appeal; notice . Where two or more 
parties, having distinct and several claims against 
the owner of a vessel, are brought into one pro¬ 
ceeding for the limitation of his liability, the de¬ 
cree awarding different sums to the different claim¬ 
ants is several as to them, and any of such claim¬ 
ants may appeal from such decree without making 
the others parties to the appeal 45 or notifying 
them thereof. 46 

Harmless error . The decision of the lower 
court will not be reversed where the error commit¬ 
ted was harmless. 47 

b. Fees and Costs 

The award of costs in limitation proceedings Is gen¬ 
erally within the discretion of the court. The expenses 
of administration are to be paid out of the fund before 
distribution; the petitioner must bear the expense of 
availing himself of the benefit of the limited liability 
act; and the costs of contesting any issue, as between 
the petitioner and claimants, fall on the losing party. 

The general rule in admiralty suits that the award 


of costs is within the discretion of the court, as 
discussed in Admiralty § 196 b, applies m a proceed¬ 
ing to limit liability. 48 The fees of the commis¬ 
sioner appointed to make an appraisal and to re¬ 
port on claims are part of the costs 49 

Docket fees. While there is authority to the ef¬ 
fect that, where there are several damage claim¬ 
ants petitioner is entitled to but one docket fee, 50 
other authorities hold that he is entitled to a dock¬ 
et fee from each, 51 on the ground that each of the 
claimants, if successful, might have charged a 
docket fee against petitioner. 52 While it has been 
held that each person claiming and recovering 
damages is entitled to a separate proctor’s fee, 53 
there is authority for the view that a proctor who 
represents several claimants who recover is enti¬ 
tled to but one docket fee. 54 

Fund or person chargeable. The admiralty rule 
providing for the distribution of the fund, after 
payment of costs and expenses, appears to have been 
given rather a broad construction in some of the 
early cases, in respect of the costs and expenses 
payable out of the fund before distribution, 55 but 
the rule now generally applied is that ordinarily 
payments to be made out of the fund are the ex¬ 
penses of administration. 56 Petitioner must bear 
the expenses which he has incurred for the purpose 
of availing himself of the benefit of the limited lia¬ 
bility act, 57 and has been required, as a mat- 


amended on other grounds, CC.A, 
89 F 2d 967 

43. U S —Oregon K, etc , Co v. Bal¬ 
four, Or., 21 S Ct 28, 179 U 9. 55, 45 
LEd. 82 

44. Dm ding s of intermediate court 
as to the examination and fitness of 
the vessel would not be disturbed 
where supported by evidence —Cory¬ 
ell v Phipps, Fla, 63 S Ct. 291, 317 
U’S 406, 87 LEd. 363. 

Concurrent findings by district 
court and circuit court of appeals 
would be accepted by supreme court 
—Coryell v. Phipps, supra 

45. U.S—The Columbia, Or., 73 F. 
226, 19 CCA 436. 

46. U S —The Columbia, supra. 

47. US—U. fl. Gypsum Co v. Con¬ 
ners Marine Co., CC.A.NY, 119 F. 
2d 689—Standard Wholesale Phos¬ 
phate & Acid Works v Travelers 
Ins. Co, C C.A Md., 107 F 2d 373. 

48. US.—The S C L. No 9, CCA 
Pa, 114 F 2d 964 

58 C.J. P 681 notes 10, 11. 

Decree of limitation affirmed without 
costs 

U.S—The S. C. L. No. 9, supra. 
'Costs on grant of petition and dis¬ 
missal of libel 

Where owner’s petition was * con¬ 


solidated with libel against him for 
damage to cargo and the petition was 
granted and libel dismissed, petition¬ 
er was entitled to costs on both 
granting of petition and dismissal of 
libel, but could tax disbursements 
only in one proceeding—The Aakre, 
DCN.Y, 31 FSupp. 8, affirmed, C C. 
A, 122 F.2d 469. 

49. U.S—Indra Line v. Palmetto 
Phosphate Co., Va, 239 F 94, 152 
CC.A. 144. 

Dees held reasonable or not exces¬ 
sive 

(1) $2,000 for determination of val¬ 
ue of vessel in damaged condition and 
of each claimant’s damages —Peti¬ 
tion of Buckeye S. S 1 Co, D.C Ohio, 93 
F.Supp. 818. 

(2) $1,000—The Port Covington, 
DC Fa., 57 FSupp 114 

(3) $400 —The Caledonia, D C N Y , 
3 FSupp. 753, affirmed, C.C A, Stand¬ 
ard Dredging Co. v. Kristiansen, 67 
F 2d 548, certiorari denied 54 S Ct 
372, 290 US. 704, 78 LEd 605 

50- U S.—In re Excelsior Coal Co, 
DCN.Y, 136 F 271, affirmed'142 
F 724, 74 CCA. 56 

51. US—The Aakre, C.C ANY,, 122 
F2d 469, certiorari denied Water¬ 
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man v. The Aakre, 62 S Ct. 360, 
314 US. 690, 86 LEd. 552. 

58 C.J. P 681 note 14. 

52. US.—The Aakre, CCA.N.Y., 122 
F.2d 469, certioran denied Water¬ 
man v The Aakre, 62 S Ct 360, 314 
US 690, 86 L.Ed, 552. 

53. U S.—In re Excelsior Coal Co, 
DC NY., 136 F. 271, affirmed 142 
F. 724, 74 CCA 56 

54. U'S.—Boston Mar. Ins Co v. 
Metropolitan Redwood Lumber Co., 
Cal, 197 F 703, 117 CCA. 97. 

55. U.S—In re Norwich, etc, 

Transp Co, DCN.Y., 18 FCasNo 
10,361, 10 Ben 193. 

58 C J. p 6§1 note 19. 

Clerk’s commission, on proceeds of 
sale 

U.S.—The Vernon, D C Mich, 36 F 
113. 

Marshal held not entitled to commis¬ 
sion 

U.S.—The Vernon, supra. 

56. US—The W. A. Sherman, NY., 
167 F 976, 93 CC.A 228. 

58 C.J. p 681 note 20. 

57. U S —Martin Marine Transp. Co. 
v. Jakobson & Peterson, C.C.A^N. 
Y, 135 F 2d 325. 

58 C J. p 681 note 2L 
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ter of usual procedure, to bear the burden of the 
costs of the limitation proceeding, 58 and to pay 
the appraisers' fees; 59 but the expenses incurred by 
him in defending the suits brought m other courts 
have been held taxable against claimants. 60 In 
general, if any issue is contested in the proceeding 
between petitioner and claimants, or any claimant, 
the costs should fall on the losing party, 61 including 
the issue as to the right to limitation, 62 or as to the 
liability of petitioner, 63 and all such costs should 
be taxed without referring to the fund or its ex¬ 
istence. 64 In a proceeding for limitation of liabil¬ 
ity, as between the commissioner and petitioner, 
petitioner is primarily liable for the fees of the com¬ 
missioner. 65 

Security for costs . Contesting damage claimants 
in a proceeding for limitation of liability must give 
security for costs, 66 especially where the vessel in 
respect of which limitation is sought is a total loss, 67 
unless relieved from doing so on a proper showing 
of inability because of poverty 68 or on some other 
recognized ground. 69 

Costs in other suits . Payment of the costs of 
claimant in an action in a state court against the 


person seeking limitation of liability is not a con¬ 
dition to the maintenance by the latter of proceed¬ 
ings for limitation; 70 but in case of undue delay 
m commencing a limitation proceeding, ordinarily 
relief should not be granted except on condition of 
compensating damage claimant for any costs and 
expenses he may have incurred by reason of the 
delay, 71 and an owner seeking limitation of liability 
after the recovery of judgment on the claim against 
which limitation is sought has been required to pay 
the costs of the trial and the appeal 72 The injunc¬ 
tion granted in a proceeding to limit the liability 
of a shipowner, restraining the prosecution of suits 
pending against the shipowner, should not prohibit 
the collection of the taxable costs m such suits. 73 
The limited liability act does not release the own¬ 
ers from the payment of costs in the district court 
beyond the amount of the stipulation filed there¬ 
for in a suit against the vessel to enforce liability, 
if they appear and make defense; 74 nor did such 
statute relieve the owners from the payment of the 
costs taxable m the circuit court or of interest in 
the nature of damages occasioned by the appeal, 
where, prior to the abolition of the circuit court, 
the owners appealed to such court. 75 


Items included 

(1) Cost of filing petition* and stip¬ 
ulations for costs and value, premi¬ 
um, if any, for stipulations, expense 
of appraisal or of till of sale trans¬ 
ferring the vessel, commissioner’s 
report on appraisal, expert fees, etc., 
were properly included as expenses 
which petitioner was required to 
bear—Martin Marine Transp Co v. 
Jakobson & Peterson, C.C.A.N.Y., 135 
F 2d 325—58 C J. p 681 note 21 [a]. 

(2) Cost of bond for obtaining re¬ 
lease of vessel in limitation proceed¬ 
ings was properly disallowed in de¬ 
termining recovery under decree div¬ 
iding damages —The Walter A, Luck- 
enbach, CCA.Cal, 14 F.2d 100, cer¬ 
tiorari denied Luckenbach S S Co v. 
Union Oil Co , 47 S Ct 335, 273 U S 
741, 71 L Ed. 868. 

58. U S —The Port Covington, D.C 
Pa, 57 F.Supp 114. 

59. U S —Spencer, Kellogg & Sons v. 
Buckeye S S. Co , C.C A Ohio, 70 
F.2d 146, certiorari denied 55 S Ct. 
74, 293 US. 562, 79 L Ed 663. 

60. U S.—Spencer, Kellogg & Sons v 
Buckeye S 'S Co, supra. 

61. U.S.—-The W A. Sherman, N.Y, 
167, F 976, 93 C.C A. 228. 

58 C i p 681 note 22. 

62 . U.S.—Martin Marine Transp. Co. 


v. Jakobson & Peterson, CCAN.Y., 
135 F 2d 325 
58 C J. P 681 note 23. 

Costs of contest; publication of ci¬ 
tation 

Only the costs of contest are 
chargeable to party unsuccessfully 
contesting right to limit liability; 
publication of citation m proceeding 
for limitation was part of costs of 
administration of proceeding and not 
cost of its contest, and, hence, not 
chargeable to party unsuccessfully 
contesting right to limit liability—- 
The South Coast, D C.Cal., 7 F Supp 
727 

Bight to exoneration 

(1) In proceeding for limitation, 
petitioner who was entitled to decree 
of exoneration could also recover 
costs—Petition of Lehigh Valley R 
Co, D.C.NY., 88 F Supp. 545. 

(2) In proceeding for exoneration 
from, or limitation of, liability for 
death of lighter’s engineer, claimant 
having failed to establish liability, 
shipowners entitled to exoneration 
were not entitled to costs —In re 
McAllister, I> g.N.Y., 53 F 2d 495 

63. UiS—The Longfellow, Ohio, 104 
F. 360, 45 CC.A 379. 

58 C.J p 681 note 24. 

Costs as to particular claim 
A losing claimant should be taxed 
only with the costs which arise with 
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respect to his claim —C J Dick Tow¬ 
ing Co v. The Leo, D C Tex., 98 F. 
Supp. 455. 

64. U S —The H. F. Dimock, Mass., 
77 F. 226, 23 C.C.A. 123. 

65. U S —Indra Line v Palmetto 
Phosphate Co., Va, 239 F 94, 152 
CCA 144 

66. U S.—The Pere Marquette 18, D. 
CWis, 203 F 127. 

67. U S —Raymond v La Compagme 
Generate, C C.N Y., 90 F. 105. 

68. U S —The Pere Marquette 18, D. 
C.Wis , 203 F. 127—Raymond v. La 
Compagme Generate, C.C N Y., 96 
F. 105. 

69. U.S —The Pere Marquette 18, D. 
CWis, 203 F. 127. 

70. U S —The Fort Bragg, D C Cal., 
6 F.Supp 13 

71. US.—The Benefactor, 103 U.S. 
239, 26 LEd 351. 

58 CJ. p 682 note 34. 

72. U.S—The Victor, D.C.NI, 1 F. 
Supp. 931—The T. W. Wellington, 
DON'T, 235 F 728. 

73. U S —In re Norwich, etc., 
Transp. Co., DCNY, 18 FCas.No. 
10,361, 10 Ben. 193 

74. U.S—The Wanata, NT.; 95 U.S: 
600;' 2'4 LEd 461 

75. U.S.—The Wanata* supra. 
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§ 258. Definitions, Nature, and Distinctions 

Strictly, the word “wreck” applies only to property 
cast on shore, more broadly, it is that which has been 
rendered useless or irrecoverable by peril of the sea, 
and, loosely, is used for shipwrecked goods in general. 

The meaning of the word "wreck” has been said 
to have been passed on m many cases arising under 
maritime law, 76 and in such cases the word has a 
technical significance. 77 "Wreck” has been defined 
to be such goods as after a shipwreck are cast on 
land by the sea and left there, 78 and as the ruins 
of a ship which has been stranded or dashed on a 
shelf, rock, or lee shore by tempestuous weather, 79 
and, m general, m a strict sense, the term "wreck” 
or "wrecks” applies only to property cast on the 
shore 80 So, goods are not wrecks in a strict sense 
as long as they remain afloat m the sea in the ju¬ 
risdiction of admiralty, 81 and, thus, none of the 
goods coming under the definition of flotsam, jetsam, 
or lagan, or ligan, as separately defined in this work, 
can be called or claimed “wreck” as long as they 
remain on the sea; 82 but, if they are cast on the 
land by the sea, they then become wreck. 83 More 
"broadly, however, "wreck” has been defined as that 
which has been rendered useless or irrecoverable 
by peril of the sea, 84 and in a loose sense the term 
is used for shipwrecked goods m general, 85 and m 
this sense it includes flotsam, jetsam, and ligan, 
which are subjects of admiralty jurisdiction. 86 The 


word "wreck” has been said to be descriptive of 
a vessel which is a total loss, and may be aban¬ 
doned by the owner 87 

“Lost” distinguished . The term "lost” has been 
distinguished from "wrecked.” 88 

§ 259. Right of Property 

Title may be acquired to a wrecked vessel or Its 
cargo by taking possession thereof after abandonment by 
the owner, but not in the absence of such abandonment. 

By the common law of England a wreck belonged 
to the crown until reclaimed by its rightful owner, 89 
which had to be within a year and a day; other¬ 
wise it belonged to the crown absolutely, the year 
and a day beginning to run from the day the goods 
were actually taken and seized by the finder 96 In 
the United States, however, this rule of the com¬ 
mon law has not been accepted, at least to its full 
extent 91 While the view has been expressed that 
no length of time will divest the owner of property 
found derelict on the sea, 92 and that the owner of 
a vessel, sunk m navigable waters,, does not lose 
•his property rights therein, unless he abandons such 
rights, 93 it has been laid down in general terms 
that a wrecked vessel, after abandonment, has no 
owner, 94 and it has been held or recognized that 
property in a sunken vessel and her cargo may be 
lost by abandonment 95 so that a person subsequently 


*76. Mass —Aurnhammer v Brother¬ 
hood Accident Co, 146 NE 47, 48, 
350 Mass 567. 

*77. Mass—Aurnhammer v Brother¬ 
hood Accident Co, supra. 

78. N.Y.—Baker v Hoag, 7 N.Y 555, 
558, 59 AmD 431, 3 Seld 45. 

58 C J. p 682 note 39. 

•79. Pa-—Respubhca v. De Caze, 1 
Yeates 55, 59 

58 CJ. p 682 note 40. 

80. Mass—Chase v Corcoran, 106 
Mass 286 

58 C J p 682 note 41. 

A boat cast ashore by the sea is a 

wreqjk, m the strictest legal sense,— 

Proctor v Adams, 113 Mass. 376, 18 

Am R. 500 

81. N.Y.—Baker v. Hoag, 7 N.Y 555, 
558, 59 Am D 431, 3 Seld. 45. 

82. Pa.—Lacaze v State, Add. 59, 64. 

83. Fa.—Lacaze v State, supra. 

84. Pa.—Gibson v Jessup, etc, Pa¬ 
per Co , 15 Phi la 447. 

58 C J. p 682 note 48. 

"85. Pa—Lacaze v. State, Add. 59, 
64, 65 

fiG. Pa.—Lacaze v. State, supra. 


87. Mass—Aurnhammer v Brother¬ 
hood Accident Co, 146 N EL 47, 48, 
250 Mass 567. 

Meaning limited to maritime matters 
“This particular meaning of the 
term ‘wrecking’ is not given to it, so 
far as we are aware, except in mari¬ 
time decisions, or in decisions arising 
under marine insurance, and kindred 
cases "—Aurnhammer v Brother¬ 
hood Accident Co., 146 N E. 47, 48, 250 
Mass 567. 

88. Mo—Co Hard v Eddy, 17 Mo 354. 
58 C J P 683 note 51. 

89. NY—Baker v Hoag, 7 N.Y. 555, 
59 AmD. 431, 3 Seld. 45 

58 C.J. P 683 note 53. 

90. U.S.—Murphy v. Dunham, D G 
Mich., 38 P 503. 

58 CJ- P 683 note 54. 

91. XJ S —U. S. v Tyhdale, Mass, 
116 P. 820, 54 C.C.A 324. 

58 CJ. p 683 note 56. t 

92. U.S —Wilkie v. Two Hundred 
and Five Boxes of Sugar, D.C.S C, 
29 F.Cas No.17,662, Bee 82. 

58 C.J p 683 note 58. 

93. Ala—De Bardeleben Coal Co. v. 
Cox, 76 So. 409, 16 Ala.App. 172, 
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certiorari denied 76 So 911, 200 
Ala 553 

58 C J. p 683 note 59. 

Abandonment of wreck affecting du¬ 
ty to remove from navigable wa¬ 
ters see Navigable Waters § 45 b. 
Abandonment not shown 

Failure to raise sunken vessel for 
approximately fifteen years and fail¬ 
ure to replace buoy anchored over 
vessel when it disappeared were not 
abandonment terminating owner’s 
rights m vessel as against private 
claimant —The Port Hunter, ’ D C. 
Mass , 6 F Supp 1009. 

94. U S.—In re Highland Nav. Corp., 
D.C.NY, 24 F2d 582, affirmed Pe¬ 
tition of Highlands Nav. Corpora¬ 
tion, CC.A, 29 F,2d 37. 

95. Ark—Eads v. Brazelton, 22 Ark. 
499, 74 Am.D 88. 

58 C J. p 683 note 6L 

Question for jury 

'Whether' wreck and engine were 
abandoned by the owner was ques¬ 
tion of fact for jury—Williamson v. 
Mennella, 290 N.Y.S. 645, 248 App 
Div. 911. 

Abandonment by salvage company 
held shown.—Steinbraker v. Crouse, 
182 A. 448, 169 Md 453. 
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taking possession may acquire title. 96 The owner 
of a wrecked vessel on a desert island has been 
held to have no title to a small vessel built from 
the remnants, as the only means of escape from 
tihe island, 97 and, where the owner of a vessel sunk 
by collision recovers the full value of the vessel m 
a suit in admiralty on the ground that the vessel is 
a total loss, and is actually paid the amount decreed, 
title to the submerged vessel passes to the party who 
pays the amount of the decree. 98 

A purchaser of vessels or goods wrecked or aban¬ 
doned, at a sale made according to municipal regu¬ 
lations of the country where found, divests previous 
titles." 

§ 260. Protection and Sale and Application 
of Proceeds 

Under some state statutes officers are named to care 
for and self wrecks and apply the proceeds. Admiralty 
has jurisdiction to order the sale of a wrecked ship, on 
the master's application. 

Under statutes in the several states, officers, va¬ 
riously designated, are named, whose duty it is to 
care for wrecks, 1 and, after specified steps, to sell 
them and apply the proceeds as provided in the 
statutes. 2 Admiralty has jurisdiction to order the 
sale of a wrecked ship, on the master's application , 3 
and the general rule as to the conclusiveness of a 
decree of a foreign admiralty court applies in the 
case of a decree ordering the sale of wrecks and 
property left derelict. 4 Under the Canadian stat¬ 
ute, the owner of a vessel which has become a 


wreck and is a menace to navigation is required to 
remove the wreck at his own expense, 5 and, if he 
fails to do so, the government is authorized to bring 
about the removal and to charge the expenses to 
the owner. 6 

The duty to mark a wreck in navigable waters 
is discussed in Navigable Waters § 45 c. The 
amount of the award for salvage rendered to dere¬ 
lict property, and the disposition of derelict prop¬ 
erty m salvage proceedings, are considered in Sal¬ 
vage § 128. 

§ 261. Injuries to Wreck 

The owner of a wreck may recover for wdfful or 
negligent Injury thereto. 

The owner of a wreck may recover for unneces¬ 
sary injury, willful or negligent, thereto, 7 as by an¬ 
other vessel. 8 

§ 262. Offenses 

A statute making it punishable to steal property from, 
or destroy property belonging to, a wrecked vessel does 
not apply to property abandoned by the owners. 

Under some statutes it is punishable to steal, 
plunder, or destroy property from, or belonging 
to, a wrecked or stranded vessel. 9 Under such a 
statute it has been regarded as a felony for the 
master of a ship to embezzle money belonging to 
the ship, on deserting it when stranded; 10 but it 
has been held that such a statute does not apply to 
property which has been abandoned by the owners. 11 


96. N.Y—Williamson v Mennella, 
290 NTS 645, 248 AppDiv. 911. 

58 C.J. p 683 note 62. 

Removal of scrap 

Md—Stembraker v Crouse, 182 A 
448, 169 Md. 453. 

Rights not acquired by placing* mark¬ 
er 

Claimant acquired no property 
rights in derelict steamship by float¬ 
ing barrel over it and depositing 
therein document which recited that 
former owner had abandoned derelict 
and had failed to keep markers or 
buoys thereover and asserted that 
claimant was placing his marker 
over vessel as indicating his owner¬ 
ship—The Port Hunter, DC Mass, 
6 FSupp. 1009. 

97. US.—The Holder Borden, DC 
Mass, 12 F.Cas No. 6,6 00, 1 Sprague 
144. 


98. U S —Fox v The Lucy A. Blos¬ 
som, DCN.Y., 9 F Cas No 5,013. 

99. N.T —Grant v. McLaughlin, 1 
Johns 34 

58 CJ. p 683 note 65. 

1. NC—Etheridge v. Jones, 30 NC. 
100 

58 C J. p 683 notes 67-70. 

2. U.'S —The Margaretta, DCNI, 
29 F 324 

58 C J p 684 note 71. 

3. UjS —The Tilton, C C Mass , 23 F. 
Cas No 14,054, 5 Mason 465. 

58 C J P 684 note 73. 

4. N.Y —Grant v. McLachlin, 4 
Johns 34 

6. US—White Star S. S Co. v. 

North British & Mercantile Ins 
Co, DC Mich, 48 FSupp 808 

6, U.S —White Star S. S Co v 

North British & Mercantile Ins. 
Co., supra. 


7. Ala—De Bardeleben Coal Co v. 
Cox, 76 'So. 409, 16 AlaApp 172, 
certiorari denied 76 So 911, 200 
Ala. 553. 

58 C.X p 684 note 75. 

Injury when obstructing navigable 
waters see Navigable Waters 5 
45 d. 

8. US—The Bnnton, NY, 66 F. 71, 
13 CCA. 331. 

58 C J. P 684 note 76. 

9. US—U S v. Stone, C.CTenn., 8 
F 232 

58 CJ. P 684 note 77. . 

Offenses against shipping and navi¬ 
gation laws generally see supra § 
12 . 

10. U S —U. S v. Pitman, D C Mass , 
27 F Cas No 16,051, 1 Sprague 196 

11 . US—U S. v Smiley, C.CCal, 
27 FCas.No 16,317, 6 Sawy 640 

Right of property after abandonment 
see supra § 259. 
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SHIP SIDE—SHOCK 


SHIPSIDE. The ordinaiy signification of the word 
in a railroad company’s bill of lading for shipment 
to a certain point “shipside” is a direction to de¬ 
liver the shipment at some wharf accessible to its 
track. 1 

SHIPWRECK, Admiralty jurisdiction over ship¬ 
wrecked property is treated in Admiralty § 22. 
Recovery of wages by shipwrecked seamen is dis¬ 
cussed in Seamen § 76. Wrecks are treated general¬ 
ly in Shipping §§ 25S-262. See also the titles Col¬ 
lision and Salvage. 

SHIRE. The word is derived from the Saxon, and 
signifies a circuit or portion of the realm into which 
the whole land is divided for the better government 
thereof and the more easy administration of jus¬ 
tice. 2 It has the same meaning as “county” see 
Counties § 1 b. 

SHIRR or SHIR. To pucker or draw up (a fabric 
or a part of a fabric) by means of parallel gather¬ 
ing-threads. 3 

Shirred . A technical term of doubtful origin, 4 
meaning wnnkled or contracted. 5 

SHOCHET. A Jewish religious official, certified in 
writing by one or more rabbis as being qualified to 
slaughter animals in accordance with the ritual re¬ 
quirements and precepts of the Jewish Orthodox 
faith. 6 Shochtim, the plural of “shoehet,” 7 are 
the only persons qualified to slaughter animals in 
accordance with Jewish dietaiy laws. 8 

1. NC —Lee v. 

Co, 48 SE 809, 136 N.C 533, 536 

58 C J P 685 note 13. 

2. Fla—State v. Dickenson, 33 So 
514, 519, 44 Fla 623, 60 LRA 539, 

1 Ann.Cas. 122. 

3. Century D. 

4. U.S —Day v <Stollman, C C Md , 7 
F.Cas No 3,690, 1 Fish Fat Cas 487 

58 C J. p 685 note 27. 

Phrases employing the word 
“shirred*' and as to which more re¬ 
cent adjudications have not been 
found see 58 C J p 685 note 33-p 686 
note 35. 

5. US —Day v 'Stellman, CCMd, 7 
F Cas No 3,690, 1 Fish.Fat.Cas 487. 

6. NT —Mayer Bros Poultry Farms 
v Meltzer, 80 NY S 2d 874, 877, 274 
App Div. 169. 

7. NT — Mayer Bros. Poultry Farms 
v. Meltzer, supra. 

8. XJS —Local 167 of International 
Brotherhood of Teamsters, Chauf¬ 
feurs, Stablemen & Helpers of 


SHOGK. 

The noun 3 “shock” has a number of meanings . 16 

In agriculture, the term “shock” designates a 
group of sheaves of gram placed standing in the 
field with the stalk-ends down, and so ar rang ed as 
to shed the rain as completely as possible, in order to 
permit the grain to dry and ripen before housing ; 11 
the small collection and arrangement of a few' 
sheaves together, in the field, in such a manner as 
to protect them against the weather for a few days, 
until the farmer has time to gather them into his 
bam or place them in the large conical pile called 
a stack . 12 

In a physical sense, 13 the word “shock” is defined 
as meaning a blow, impact, collision, concussion, 
or violent shake or jar; 14 a violent collision of 
bodies, or the concussion caused by it ; 15 the collision 
or concussion of two physical bodies striking to¬ 
gether; 16 a sudden striking or dashing together or 
against something. 17 

The word “shock” is frequently used with refer¬ 
ence to person, and as so used is broadly defined as 
meaning a sudden agitation of the physical or 
mental sensibilities; 18 a sudden agitation of body 
or mind. 19 Thus a shock may affeet the body or 
mind, 20 and it may be referred to as “corporeal” 
when it affects the vital powers, and “psychical” 
when it affects the emotions of the mind. 21 

“Shock” is sometimes defined as meaning a sud¬ 
den agitation of the mind; 22 sudden and violent 
agitation of the mental and emotional sensibilities; 23 

dent Ins Co v. Campbell, 79 SW. 
2d 292, 295, 18 Tenn.App. 452 

18. Tenn.—Provident Life & Acci¬ 
dent Ins Co v. Campbell, supra. 
Phrases employing the term as a 

noun and as to which there have been 
no recent adjudications see 58 CJ. p 
686 notes 60-62, 66, 67. 

19. U S —Haile’s Curator v, Texas & 
P. R Co, La, 60 F. 557, 559, 9 C C. 
A 134, 23 LRA 774. 

20. U S.—Haile's Curator v Texas & 
P R Co, supra 

21. Or—Maynard v. Oregon R, Co, 
72 P 590, 593, 43 Or 63 
Shock resulting' from concussion is 

called "corporeal,” but'almost the 
same class of symptoms can be pro¬ 
duced by great emotion, and this 
form of shock is called “psychical.”— 
Maynard v. Oregon R. Co., supra 

22. Tenn.—Provident Life & Occi¬ 
dent Ins Co v Campbell, 79 S.W. 
2d 292, 2$5, 18 Tenn App. 452. 

23. Kan.—Vera v Swift & Co., 56 
P 2d 96. 100, 143 Kan 593. 


St Louis, etc, R 


America v U. S, NT, 54 S Ct 
396, 397, 291 US. 293, 78 L Ed 804 

9. Tenn —Provident Life & Accident 
Ins. Co. v. Campbell, 79 SW.2d 
292, 295, 18 Tepn.App 452. 

10. Wis—Pankopf v. Hinkley, 123 
N.W. 625, 626, 141 Wis 146, 24 L R 
A..N.S,, 1159. 

11. Century D. 

12. Cal—People v. Doyle, 110 P. 
458, 459, 13 Cal App. 611 

Ohio.—Denbow v. State, 18 Ohio St 
11 , 12 

58 C J p 686 note 63. 

13. Tenn —-Provident Life & Acci¬ 
dent Ins Co. v Campbell, 79 SW 
2d 292, 295, 18 Tenn App 452 

14. Tenn —Provident Life & Acci¬ 
dent Ins Co v. Campbell, supra. 

15. Tenn.—Provident Life & Acci¬ 
dent Ins. ( Co. v Campbell; supra 

16. Wis—Pankopf v. Hinkley, 123 

N.W 625, 626, 141 Wis. 146, 24 L.R 
A ,N S , 1159. , ‘ , 

17. Tenn.—Provident Life^ '&> Acci- 
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startling emotion, as tlie shock of a painful dis¬ 
covery, or a shock of grief or joy. 24 However, the 
term may mean simply a surprised or disgusted 
state of the emotions, which momentarily disap¬ 
pears. 25 

The term “shock” is frequently employed in a 
pathological or medical sense, 26 and in its pathologi¬ 
cal sense it means an abnormal condition, either of 
mind or of body, or of both mind and body. 27 In 
its medical or pathological sense the term is defined 
as meaning a sudden depression of the vital forces 
of the entire body, or part of it, marking some 
profound impression produced on the nervous sys¬ 
tem, as by severe injury, a surgical operation, pro¬ 
found emotion, or the like; 28 a sudden depression of 
the vital functions, due to the nervous exhaustion 
following an injury or a sudden violent emotion, 
resulting either in immediate death or in pro¬ 
longed prostration; 29 a state of profound depression 
of the vital processes of the body characterized by 
pallor, rapid but weak pulse, rapid and shallow 
respiration, restlessness, anxiety or mental dull¬ 
ness, and sometimes nausea or vomiting; 30 a state 
of profound depression of the vital processes re¬ 
sulting from wounds, hemorrhage, crushing injuries, 
blows, etc.; 31 a condition of profound prostration 
of voluntary and involuntary functions, of acute 
onset, caused by trauma, surgical operation, or ex¬ 
cessive sudden emotional disturbance (mental 
shock) ; 32 a prostration of the bodily functions, as 
from sudden injury or mental disturbance. 33 

The noun “shock” has been distinguished from 

24. Tenn —-Provident Life & Occi¬ 
dent Ins Co. v. Campbell, 79 S W. 

2d 292, 295, 18 TennApp 452. 

25. Wis —Pankopf v. Hmkley, 12S 
NW 625, 626, 141 Wis. 146, 24 L R 
A,NS., 1159. 

26. Kan—Vera v. Swift & Co., 56 
P 2d 96, 100, 143 Kan 593. 

Tenn —Provident Life & Accident 
Ins Co v Campbell, 79 S W2d 292, 

295, 18 TennApp 452. 

Wis—Pankopf v Hmkley, 123 NW. 

625, 626, 141 Wis 146, 24 LRA..N 
S, 1159 

27. Wis —-Pankopf v. Hmkley, su¬ 
pra 

28. Tenn —Provident Life & Acci¬ 
dent Ins Co v Campbell, 79 S W 
2d 292, 295, 18 TennApp. 452. 

Similarly stated 

“Shock," briefly defined, is an “in¬ 
sult” to the nervous system —Lum¬ 
bermen’s Mut. Casualty Co v. Bran¬ 
ham, D.C.Md., 48 FSupp 141, 143 

29. Or — Maynard v Oregron R Co , 

72 P. 590, 593, 43 Or 63 

30. Ran—Vera v Swift <fe Co., 56 P 
'2d 96, 100, 143 Kan 593. 


“concussion” see 15 C J.S. p 806 note 6, and “fright” 
see 37 C J.S. p 1382 note 10. 

Shock as an element of damages see the index 
to the title Damages. 

As a verb , “shock” is defined as meaning to offend 
the sensibilities of someone; to strike with surprise, 
terror, horror or disgust; 34 to cause to tremble, to 
recoil; to stun. 35 

SHODDY. Fiber remanufactured of shredded rags 
of stocking, yams, flannels, and other soft woolen 
fabrics; 36 the refuse thrown off in the shearing or 
finishing of woolen cloths. 37 It has been distin¬ 
guished from “mungo” see 61 C.J.S. p 945 note 66. 

SHOE. An outer covering or dress for the human 
foot, usually distinguished from a boot by not 
reaching above the ankle, generally made of leather, 
but sometimes of cloth, india-rubber, wood, or other 
material. 38 A shoe ordinarily is composed of up¬ 
pers, soles, and heels, sewed or otherwise joined to¬ 
gether in such manner as to constitute an article 
of apparel for the feet. 39 The term has been dis¬ 
tinguished from “boot” see 11 C.J.S. p 523 note 
38, “moccasin” see 58 C.J.S. p 838 note 31, and 
“shoe-upper.” 40 

The word “shoe” has other meanings, and as ap¬ 
plied to a clincher tire it means the outer cover 
which attaches to the rim and serves to protect and 
retain the inflated inner tube on the rim. 41 

Phrases employing the term are set out in the 
note. 42 

38. New Standard D. 

39. La.—Ricks v Board of Asses¬ 
sors, 10 -So 202, 43 La Ann 1075 

Similarly stated 

A foot covering- having a separate 
outer sole attached, whose upper is 
of two distinct parts—W Bickford 
Co v Merrill, CCA Me, 268 P. 540, 
C J. p 687 note 78. 

La.—Ricks v Board of Asses¬ 
sors, 10 So 202, 43 La Ann. 1075 
C.J. p 687 note 84 

XT S —Boston Woven Hose & 
Rubber Co v Pennsylvania Rub¬ 
ber Co, C C Mass , 156 F 787, 788 
“Clincher tire" see 14 CJS p 1275 
note 10. 

42. Phrases 

(1) “Brake shoe” defined see 11 C. 
J.S p 764 note 1. 

(2) “Ornamented shoe buckles” as 
subject to tariff see Customs Duties 
§ 34. 

(3) “Shoe leather” as exempt from 
tariff see Customs Duties § 73. 

(4) “Shoe machinery 4 * as exempt 
from tariff p see Customs Duties ft 64. 


The total blood volume is reduced, 
the blood pressure is low, and the 
temperature is subnormal—'Vera v 
Swift & Co, supra. 

31. Mo—Landman v. John Hancock 
Mut Life Ins. Co, App , 211 S.W 2d 
530, 534. 

2. Wis—Pankopf v. Hmkley, 123 
NW 625, 626, 141 Wis 146, 24 LR 
A,NS., 1159. 

33. Tenn—Provident Life & Acci¬ 
dent Ins Co' v Campbell, 79 SW 
2d 292, 295, 18 TennApp. 452 

34. U S.—Cole v. Loew’s Incorporat¬ 
ed, DC Cal, 8 FED 508, 514. 
Phrases employing the term as a 

verb and as to which there have been 
no recent adjudications see 58 C.J. p 
686 note 70—p 687 note-75 

35. Mo —'Mangold v. Bacon, 141 S 
W 650, 653, 237 Mo 496 

36. U S.—-II S v Castle & Overton, 
Inc, 18 C.C.PA, Customs, 21, 22 

37. U.S—Lenmg v. Maxwell, CCN 
Y„ 15 FCas No 8,243, 3 Blatohf. 
125, 126. 

58 CJ p 687 note 77. 


542—58 

40. 

58 

41. 
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SHOOK. A box knocked down and not nailed np; 
articles of wood, cut by machinery from sawed 
planks, and fashioned into shapes and sizes suitable 
for making boxes, by the simple process of nailing 
them together; lumber cut into suitable shapes and 
sizes for boxes and put into bundles. 43 The term 
may be used to designate a set of boards for a 
sugar box; a set of staves sufficient m number for 
one hogshead, cask, barrel, and the like, trimmed and 
ready to be put together. 44 

SHOOT. In one sense, the word “shoot” is defined 
as meaning to let fly, or cause to be driven, with 
force, as an arrow, bullet, or other missile, from a 
bow, sling, gun, or the like; 45 to discharge. 46 

In a slightly different sense, the word “shoot” 
means to strike with anything shot, 47 and this is 
said to be an established definition of the term 48 
In the same sense “shoot” is defined as meamng to 
hit with a missile; 49 to hit, wound, or kill, with a 
missile discharged from a weapon; 50 to kill or 
wound with a firearm; 61 and the term generally 
implies the use of a firearm, 52 and it is frequently 
employed in the sense of “kill.” 53 

As applied to motion, the word “shoot,” in com¬ 
mon understanding, means to move with great 
velocity, 54 and when the object so moving has 
weight it necessarily implies force. 65 

“Shoot,” in connection with the game of craps, 
is defined in Gaming § 1 d; and the words “shoot” 


and “shooting” in mining terminology are defined in 
Mines and Minerals § 3 h. The shooting of animals 
as constituting cruelty is discussed in Animals §§ 
70, 72; and shooting at or in trains, cars, and 
engines as an offense see Railroads § 1009. For 
other specific references see the indexes to the titles 
Assault and Battery, Indictments and Informations, 
and Homicide; and consult the Descriptive-Word 
Index. 

Phrases employing the term are set out in the 
note. 56 

SHOOTER. In general, one who, or that which, 
shoots. 57 

SHOP. 

As a noun . The word “shop” appears to be de¬ 
rived from the old high German “schopf” or “scopf” 
which meant a building without a front wall. 58 It 
is a term of various significance, 59 and has many 
definitions, 60 and it may have different meanings 
when used with different texts. 61 In its popular, as 
well as in its legal, meaning, the term is not confined 
to a workshop, 62 but neither is it confined to a 
store, 63 and it may include both a store and a 
workshop. 64 

Expressing the workshop concept, the word “shop” 
is defined as meaning a building inside of which 
a mechanic carries on his work; 65 a building in 
which mechanics work; 66 a building m which an 


(5) “Shoe-treeing devices’' as sub¬ 
ject to tariff see Customs Duties § 34. 

(6) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 687 notes 85- 
89. 

43. La—Washburn v. New Orleans, 
9 So. 37, 39, 43 La Ann. 226. 

58 C.J. p 687 notes 1, 3 

44. US-'U S v Domimci, NY. f 78 
F. 334, 335, 24 CCA. 116. 

58 C J p 687 note 6 

45. Okl—-Flowers v. State, 111 P 
675, 676, 4 Okl Cr. 320 

46. Okl—Flowers v State, supra 

47. 'SD—'State v Swenson, 99 NW. 
1114, 1115, 18 S.D 196. 

48. S D —State v. Swenson, supra. 

49. S.D.—State v. Swenson, supra 

50. La.—State v. Manuel, 95 So. 263, 
264, 153 La. 7. 

58 C.J. r p '688 note 14 [a]. 

The missile meant In such cases is 
the arrow, bullet, or ball intended to 
be discharged, and to strike the ob¬ 
ject aimed at.—State v. Manuel, su¬ 
pra. 

51. SI>—State v. Swenson, 99 N-W 
1114, 1115, 18 SD. 196. • 

80 C.J S.—80 


52. Fla.—Shumake v State, 105 So 
314, 315, 90 Fla 133 

53. Minn—Bader v New Amster¬ 
dam Casualty Co, 112 NW 1065, 
1066, 102 Minn 186, 120 AmSR. 
613 

Wis—Winn v State, 52 NW 775, 
778, 82 Wis 571. 

54. Pa—McNulty v Joseph Horne 
Co, 148 A 105, 106, 298 Pa. 244 

55. Pa —McNulty v. Joseph Horne 
Co , supra. 

58. Phrases 

(1) “Did shoot” embraces the 
weapon, the load, the discharge, and 
the act of discharging, and it is so 
meant and understood hy courts, 
counsel, jurors, and witnesses—Deen 
v. State, 122 P 941, 942, 7 Okl.Cr 150 
—58 CJ p 689 note 43. 

(2) “'Shooting a person,” in its usu¬ 
al sense, means that the person was 
hit by the substance with which the 
gun or pistol was loaded—Voght v. 
State, 43 NE 1049, 1051, 145 Ind. 
12—58 C.J. p 688 note 33 [a] 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 688 notes 
21—24, 28-40, p 689 notes 44, 45, 66, 
67. 


57. Webster New Xnt D 

As a mining term see Mines and 
Minerals § 3 h. 

58. Eng—Clayton v. Le Roy, [1911J 
2 KB 1031, 1045. 

59. Mass—Commonwealth v Mon** 
arity, 40 N E 2d 307, 308, 311 Mass. 
116—Boston Loan Co v City of 
Boston, 137 Mass. 332, 336, 

60- La—State v. Garon, 109 So 530* 
532, 161 La. 867 

61. Mass—Commonwealth v. Mon- 
arty, 40 N.E 2d 30 7, 308, 309, 311 
Mass. 116 

62. Mass—Commonwealth v Mon- 
arty, supra. 

58 CJ P 689 note 75 

63. Mass—Commonwealth v. Mon- 
arty, supra, 

64. Mass—Commonwealth v Mon- 
arty, supra—Boston Loan Co. v. 
Boston, 137 Mass. 332, 336. 

65. TJS.—Chicago, B I & P. R Co. 
v. Denver & R, G-. R. Co, C C Colo., 
45 F 304, 314. 

“Sweatshop” defined see the C.J.S* 
, definition Sweatshop post. 

66. N H.—State v. Canney, 19 N.EL 
.135, 137. 
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artisan carries on his business, or laborers, work¬ 
men, or mechanics, by the use of tools or machinery, 
manufacture, alter or repair articles of trade; 67 a 
small establishment, or a room, department, or 
building devoted to a particular line in a factory 
or large establishment, in which mechanics or 
artisans work, as, a shoe shop, a car shop, a 
machine shop; 68 a place in which a mechanic pur¬ 
sues his trade; 69 a place where any mechanic art is 
carried on 70 or where some mechanic art is prac¬ 
ticed; 71 a place of manufacture or repair. 72 

The word “shop” may denote a place where goods 
are sold, 73 a place, building, or room m which things 
are sold; 74 and, expressing this concept, the term 
is defined as meaning a place kept and used for the 
sale of goods; 75 a place vhere goods are sold by 
retail; 76 a building or an apartment in which goods, 
wares, drugs, etc., are sold at retail. 77 A shop, 
however, is a place not only for selling but also for 


storing goods. 78 

Since the word “shop” may include both a store 
and a workshop as stated supra p 1265 note 64, the 
term is sometimes defined as meaning a building in 
which mechanics labor or work, and where they 
keep, 79 or sometimes keep, 80 their manufactures 
for sale; any building or room used for carrying on 
any trade or business adapted to be earned on m a 
building or room and employing a stock in trade. 81 

The word “shop” is sometimes defined as meaning 
a store; 82 a store kept for the sale of goods; 83 and 
the terms “shop” and “store” have been held to be 
synonymous. 84 However, the terms have also been 
distinguished, 85 and in distinguishing them it has 
been said that they cannot be deemed to be equiva¬ 
lents or ox the same legal import. 86 

“Shop” has been held to be synonymous with, 
or equivalent to, “storehouse,” 87 and “warehouse” 


67. Or—State v Hanlon, 48 P. 353, 
354, 32 Or 95. 

58 C J p 690 note 79 

68. La—State v Garon, 105 So 47, 
48, 158 La 1014. 

Similarly defined 

A small establishment, room, de¬ 
partment, or building devoted to a 
particular line, m which mechanics 
work, as a car shop, machine shop — 
State v Garon, 109 Sc. 530, 533, 161 
La 867. 

69. Ala—Sparrenberger v. State, 53 
Ala 481, 483, 25 Am R 643 

La—State v Garon, 109 So. 530, 532, 
161 La 867. 

70. NH—State v Canney, 19 NH 
135, 137 

Or—State v Hanlon, 48 P. 353, 354, 
32 Or 95, 101 

71. Mass.—Hittinger v. Westford, 
135 Mass 258, 362 

72. Ill.—People v Farrell, 181 NE 
703, 704, 349 Ill 129 

58 C J p 690 note 88 
Similarly defined 

A room where manufactures of 
some kind are earned on.—McNab v 
McGrath, 5 UC.QBOS (Ont) 516, 
521—58 CJ p 690 note 90. 

73. Mass —Hittinger v. Westford, 
135 Mass 258, 262. 

58 C J. p 691 note 29 

74. Fla—Salomon v Pioneer Co-op 
Co, 21 Fla. 374, 384, 58 Am R 667. 

La—State v Garon, 109 'So 530, 533, 
161 La. 867. 

75. Mass —Commonwealth v Mon- 
arty, 40 N.E 2d 307, 309, 311 Mass 
116 

58 C.J P 691 note 24 
Similarly defined 

(1) A place where anything: is sold. 
-^-Barth v State, 18 Conn 432, 440. 

(2) A place where things are pub¬ 


licly sold—McNab v. McGrath, 5 U. 
CQBO.S (Ont) 516, 520 

(3) Any room or building where 
any kind of article of traffic is sold 
—Richards v. Washington F & M 
Ins Co, 27 NW. 586, 588, 60 Mich 
420 

(4) A place for the sale of articles, 
or goods, stored and brought there 
for the purpose of being sold—Re¬ 
gina v Sanders, 9 C & P. 79, 38 EC 
L 58, 173 Reprint 748—58 C J. p 691 
note 23 

(5) A place for the purpose of con¬ 
taining merchandise for sale protect¬ 
ed from the weather—State v. Can¬ 
ney, 19 NH 135, 137. 

(6) A building m which goods are 
offered openly for sale —State v. 
Sandy, 25 N C 570, 574 

76. Mass —Commonwealth v. Anms, 
15 Gray 197, 199 

58 CJ. p 691 note 30. 

Similarly defined 

(1) A retail establishment.—Gor¬ 
don Hotels, Ltd v London County, 
[1916] 2 KB. 27, 33. 

(2) A building, or a room or suite 
of rooms, appropriated to the selling 
of wares at retail —State v. Sprague, 
50 SW. 901, 903, 149 Mo 409. 

(3) A structure or room in which 
goods are kept and sold at retail — 
State v Hanlon, 48 P 353, 354, 32 Or 
95—58 C J P 692 note 42. 

77. UjS—'S tandard Oil Co. v Green, 
DC Iowa, 34 F Supp. 30, 34. 

58 C.J p 691 note 15. 

Similarly defined 

(1) A house or building m which 
small quantities of goods, wares, or 
drugs, and the like are sold.—State v. 
Morgan, 3 'S.E 927, 928, 98 NC. 641. 

(2) A building m which goods, 
wares, or merchandise are sold at re* 
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tail—State v. Hanlon, 48 P. 353, 354, 
32 Or 95. 

The English “shop’* is the building 
itself, as distinguished from a place 
of sale which is open, like a '‘stall "■— 
Richards v. Washington F & M Ins 
Co., 27 NW. 586, 60 Mich 420, 425 

78. Eng —Pope v Whalley, 6 B & S 
303, 313, 118 ECL 303, 122 Re¬ 
print 1208. 

58 CJ p 691 note 25 

79. Ind.—‘State v. O’Connell, 26 Ind 
266, 267 

La,—State v. Garon, 109 So 530, 533, 
161 La. 867. 

80. N C —-State v Morgan, 3 S E 
927, 928, 98 N C. 641 

Or—State v Hanlon, 48 P. 353, 354, 
32 Or. 95 

81. La,—State v Garon, 109 So. 530, 

532, 161 La, 867. 

Mass —Boston Loan Co. v. Boston, 
137 Mass. 332, 336. 

82. La—State v. Garon, 109 So 530, 

533, 161 La. 867. 

58 C.J. P 692 note 40. 

83. Conn.—Barth v State, 18 Conn. 
432, 440. 

84. Ark—Petty v. State, 22 S W. 
654, 655, 58 Ark. 1. 

58 CJ p 692 note 40 [h], p 693 note 
53—60 C J. p 118 note 12 [to], [c]. 

85. Fla—Salomon v Pioneer Co-op 
Co, 21 Fla. 374, 384, 58 Am R 667. 

N.J—Jackson v. Lane, 59 A 2d 662, 
673, 142 N.J Eq 193 
58 C J p 692 note 40 [a], [c], p 693 
note 53 [b], [c]—60 C.J. p 118 note 
12 [a]. 

86. Or—-State v. Hanlon, 48 P. 353, 
354, 32 Or. 95. 

87. N.C—State v. Sandy, 25 N.CJ. 
570, 573. 

58 C.J. P 693 note 54. 
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see the C.J S title Warehousemen and Safe De¬ 
positaries § 1, also 58 C.J p 693 note 55. 

It has been compared with, or distinguished from, 
"garage” see Motor Vehicles § 715, and "stall,” 88 
and has been held not to be included within the 
meaning of the term "restaurant” see Innkeepers § 
1 b. 

As a verb . The term "shop” is defined as meaning 
to visit shops for the purpose of purc ha sing or in¬ 
specting goods. 89 

Phrases employing the term are set out in the 
note. 90 

SHOPBOOK RULE. See the title index to Evi¬ 
dence. 

SHOPKEEPER. One who keeps a shop for the sale 
of goods; a trader who sells goods in a shop or by 
retail, in distinction from a merchant, or one who 
sells by wholesale. 91 The term has been held syn¬ 
onymous with "tradesman,” 92 and it has been dis¬ 


tinguished from "dealer” see 25 C.J.S. p 1043 note 
10, and "merchant” see 57 C.J.S. p 1064 note 71. 

SHORE. While it has been said that "shore” is a 
word of doubtful meaning," it has also been said 
that the word has a well-understood, 94 and a well- 
defined legal 90 meaning, although it is subject to 
construction by the terms of the instrument in which 
employed and the surrounding circumstances. 96 

The word "shore” in its strict sense, 97 and as used 
in England, 98 belongs to, 99 or is reserved for, 1 the 
ocean, and, correctly speaking, applies only to the 
land adjacent to the sea or other tidal waters, 2 
and is strictly applicable only to the space on a 
tidal nver, 3 sea, 4 or lake. 5 That is, it must be 
such land as is affected by the tide, 6 since, precisely 
defined, the term is not appropriate to land on the 
side of water that is not affected by the ebb and 
flow of the tide. 7 

The word does not have such a limited meaning 
in America, 8 and m both the United States and 
Canada 9 it is applied to nontidal water, 10 and is 
loosely 11 used with reference to nontidal 12 fresh 13 


88. Mich—Richards v. Washing-ton 

F & M Ins. Co., 27 NW. 586, 588, 

60 Mich. 420. 

89. Webster New InLIX 

"la common parlance, in speaking 
of going to places, known by no oth¬ 
er names than stores, to purchase 
goods, we speak of going a shop¬ 
ping.”—State v. Smith, 5 La Ann 340, 
341. 

90. Phrases 

(1) “Shop assistant” as used in the 
English 'Shop Acts see the definition 
Assistant 

(2) “Shop card” as a railroad term 
for a card placed upon crippled cars 
to denote that they have been in¬ 
jured and are to be taken to the shops 
for repair see Railroads § 1 r. 

(3) “Shop right” to inventions gen¬ 
erally see Patents § 246, of employ¬ 
er to employee’s invention see Mas¬ 
ter and Servant § 73 d. 

(4) “Shop spliced,” a term used in 
the structural steel industry to de¬ 
scribe fabricated steel pieces such 
as girders, and the like, when they 
are manufactured and shipped in one 
piece.—G-reen-Beekman Constr. Co. v. 
McClmtic-Marshall Co, 272 P 420, 
422, 134 Okl. 60. Distinguished from 
“field spliced” see 36 C.J.S p 747 note 
86 

(5) “Shop steward” as an officer 
of a labor union see the CXS title 
Trade Unions 3 22, also 58 C.J. p 690 
note 2. 

C6) Other phrases as to which 
more recent adjudications have not 


been found see 58 CJ p 690 notes 91- 

98. 2—6, p 691 notes 7, 8, p 693 note 

56—p 694 note 70. 

91. NH.—State v Cohen, 63 A 928, 
929, 73 NH. 543. 

92. NH—White Mountain Fur Co 
v. Whitefleld, 91 A 870, 871, 77 N 
H 340. 

58 C J. p 694 note 88 

93. Mass—Haskell v Friend, 81 N. 
E 962, 963, 196 Mass 198. 

58 C J p 695 note 93 

94. Mich—La Porte v Menacon, 190 
NW 655, 656, 220 Mich. 684. 

58 C.J p 695 note 95 

95. Ala.—Mobile Dry-Docks Co v 
Mobile, 40 So 205, 208, 146 Ala 
198, 3 L.R A ,N S. f 822, 9 Ann Cas 
1229 

58 C J p 695 note 94. 

96. U S —Commonwealth of Massa¬ 
chusetts v. State of New York, 46 
SCt 357, 362, 271 U.S. 65, 70 L Ed. 
838. 

58 C.J. p 695 note 96. 

97. N Y.—Starr v. Child, 20 Wend. 
149, 153. 

98. Mich.—La Porte v Menacon, 190 
N.W 655, 656, 220 -Mich 684 

99. N.Y —Starr v. Child, 20 Wend 
149, 153. 

1. Mich.—La Porte v. Menacon, 190 
N.W 655, 656, 220 Mich. 684. ( 

2. Mich—La Porte v. Menacon, su¬ 
pra. , 

58 C.J. p 695 note 4. 
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3. Ill —Peoria v Central Nat 
Bank, 79 N.E. 296, 300, 224 Ill. 43, 
12 L R A.,N S , 687 

Mich—La Porte v Menacon, 190 
NW 655, 656, 220 Mich 684. 

4. Mich—La Porte v. Menacon, su¬ 
pra. 

5. Mich—La Porte v. Menacon, su¬ 
pra. 

6. Or.—Bay City Land Co v Craig, 
43 P. 911, 912, 72 Or. 31—Andrus 
v Knott, 8 P. 763, 12 Or. 503 
Plats are not "shore” unless the 

tide ebbs and flows over them — 

Humble Oil & Refining Co v. Sun Oil 

Co, CATex, 190 F 2d 191, 194, 195. 

7. US —Humble Oil & Refining Co. 
v Sun Oil Co, supra 

8. Mich—La Porte v. Menacon, 190* 
NW. 655, 656, 220 Mich. 684 

9. Mich—La Porte v. Menacon, su**- 
pra. 

10. Minn.—Schaller v Town of Flor¬ 
ence, 259 N.W. 529, 534, 193 Minn 
604. 

58 C-J P 697 notes 34-52. 

Fresh water 

Ill.—Peoria v Central Nat Bank, 79i 
NB 296, 300, 224 Ill. 43, 12 LEA, 
NS, 687. 

XI. Mich—La Porte v Menacon, 19Q. 
NW. 655, 656, 320 Mich. 684 

12. Me.—Morrison v. Skowhegan 
First Nat. Bank, 33 A. 782, 784, 
88 Me. 155, 160. 

13. Mich.—La Porte v Menacon, 190. 
N.W. 655, 666, 220 Mich. 684. 

58 C.J. p 697 note 35. 
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water, rivers, 14 lakes, 15 or ponds. 1 ^ However, it tag 
been said that technically, 17 and generally, 18 the 
term has application only to large bodies of water, 
and is not applied to land contiguous to a small 
stream. 19 

Various statements have been made by the courts 
as to how far in the direction of the land, and how 
far in the direction of the water, the shore may be 
considered to extend It is geneially recognized 
that the shore is a band of land with two margins, 
an inner or landward margin, and an outer or sea¬ 
ward margin; 20 and that the inner or landward 
margin corresponds with high-water mark, and the 
outer or seaward margin corresponds with low-water 
mark, 21 and the definitions of the term which are set 
out in following paragraphs are generally to the ef¬ 
fect that it encompasses the land between high- and 
low-water mark. In a popular or extended sense, 
however, the word “shore” is not limited to the land 
between high and low water, 22 and it may refer to 
the land near the border of the sea, or of a great 


lake, to an indefinite extent 5 3 

Under the common law, the shore extends in a 
landward direction only as far as the ordinary tides 
flow, 24 that is, the daily tides, 25 and is not deter¬ 
mined by the high spring tides, or tides caused by 
an unusual combination of circumstances. 26 How¬ 
ever, even in common-law jurisdictions the word 
“shore” in common parlance is often used with a 
more extensive meaning, taking in all that extensive 
belt of waste ground or strand, shingles, and rock 
liable to the action of every kind of tide, 27 but in 
legal intendment no more of this tract is shore 
than that portion which lies between high- and low- 
water mark at ordinary tides. 28 

The civil-law rule as to the landward extent of 
the shore of the sea or other tidal water is not the 
same as the common-law rule. The rule of the 
civil law is that the shore extends to the line of 
the highest tide, 29 that is, as far as the highest 
waves reach, 30 m winter. 


14. Cal—Freeman v. Bellegarde, 41 
P. 289, 291, 108 Cal 179, 49 Am S R 
78 

58 C J. p 697 note 35 

15. Wis —C Beck Co v City of 
Milwaukee, 120 K.W 293, 296, 139 
Wis 340, 131 Am SR 106. 

58 CJ" p 697 note 36 

16. Cal.—Freeman v. Bellegarde, 41 
P 289, 291, 108 Cal. 179, 49 Am S.R 
76 

17. N Y.—Child v. Starr, 4 Hill 369, 
380. 

58 C.J. p 695 note 2. 

IS. Fla—Axlme v. Shaw, 17 So. 411, 
413, 35 Fla. 305, 28 L.RA 391. 

19. Del —Harlan & Hollingsworth 
Co v. Paschall, 5 Del Ch. 435, 464 

20. Me.—Smford v. Watts, 122 A 

573, 574, 123 Me 230 

"The shore of a pond, being the 
space between high and low water, 
necessarily has two sides, a high wa¬ 
ter side and a low water side ” 

Me —Stevens v King, 76 Me. 197, 
199, 49 Am.R 609 

Or.—Richards v. Page Inv. Co, 228 
P 937, 944, 112 Or. 507. 

21. Me.—Smford v. Watts, 122 A 

573, 574, 123 Me 230. 

22. N J —Morris, etc, R Co. v 

Hudson Tunnel R Co , 38 H J Law 
548, 553. 

23. Del —Harlan, etc, Co v. Pas¬ 

chall, 5 Del.Ch 435, 464 

58 C.J. p 695 note 3. 

24. U.S.—Borax Consolidated v City 
of Los Angeles, Cal, 56 S Ct 23, 
‘29; £96 U S. 10, 80 L Ed. 9 

Or —Bky City Land Co. v. Craig, 
143 P. 911, 913, 72 Or. 3L 


Mean high tide 

U S —Humble Oil & Refining Co v 
Sun Oil Co, CATex, 190 F.2d 191, 
195 

25. U.S—Borax Consolidated v. City 
of Los Angeles, Cal, 56 S Ct. 23, 
29, 296 US. 10, 80 L Ed. 9 

26. Or.—Bay City Land Co v. Craig, 
143 P 911, 913, 72 Or 31. 

58 C J p 696 note 18 [b]. 

Similarly expressed 

The shore of the sea landwards is, 
m the absence of particular usage, 
pnma facie limited by the line of the 
medium high tide between the spring 
tides and the neap tides; or, m other 
words, the shore is that area which 
for four days in every week, or for 
the most part of the year, is reached 
and covered by the tides. As this 
line will vary as the sea recedes 
from or encroaches on the land, so 
the boundaries of the shore will vary 
with the recession or encroach¬ 
ments of the sea. Land above this 
line, though overflowed by high 
spring and extraordinary tides, is not 
shore —Wood v. Maitland, 8 N Y.S.2d 
146, 151, 169 Misc. 484. 

27. IST.Y.—Wood v. Maitland, supra 
pr.—Bay City Land Co. v. Craig, 143 

P. 911, 912, 72 Or. 31. 

28. N.Y.—Wood v. Maitland, 8 N.Y 
S 2d 146, 151, 169 Misc 484. 

Or—Bay City Land Co. v. Craig, 143 
P 911, 912, 72 Or 31. 

29. U S —Humble Oil & Refining Co 
v. Sun Oil Co., CA.Tex, 190 F.2d 
191, 195. 

Tex—Galveston v. Menard, 23 Tex 
349, 398. 

30. US —Borax Consolidated v City* 
of Los Angeles, Cal, 56 S Ct 23, 29, 
296 U.S. 10, 80 LEd. 9. 
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Cal —Bolsa Land Co v. Vaqueros 

Major Oil Co , 76 P 2d 519, 521, 25 

Cal.App 2d 75. 

Under the civil law of Spain, the 
shore of the sea took in all that part 
which was covered by water, wheth¬ 
er m the winter or in the summer — 
Sullivan v Richardson, 14 So. 692, 
708, 33 Fla 1 

Basic law of Spain and Mexico 

“Since the common law was adopt¬ 
ed m Texas after the grants were 
issued, the boundary between the 
sea and the upland must be deter¬ 
mined in accordance with the prin¬ 
ciples announced in Las Siete Parti- 
das, the basic law of Spam and Mex¬ 
ico, which defines the shore of the 
sea as all the ground 'which is cov¬ 
ered with the water of the latter at 
high tide during the whole year, 
whether in winter or m summer.* *' 
—Humble Oil & Refining Co v. Sun 
Oil Co, CATex, 190 F.2d 191, 194, 
195. 

Civil-law rule explained 

“In Borax Consolidated v. City of 
Los Angeles, 296 U.S 10, at page 22, 
56 S.Ct. 23, 29, 80 L.Ed 9, the court 
saud. ‘By the civil law, the shore ex¬ 
tends as far as the highest waves 
reach in winter, [citing] Inst lib. 
2, tit 1, § 3; Dig. lib 50, tit 16, § 
112'; but we are governed on this 
point by state rather than federal 
decisions. Moreover, the original of 
the Institutes is: Eat autem Ivttua 
maria, quatenua hibemus, fluctua 
max'bmua excvrrit, which may be 
literally translated: 'However, the 
shore of the £ea in the fourth quar¬ 
ter or winter is where the highest 
wave, extends/ According to the 
Digest,' the Latin is: Littua pulhi- 
cum eat ’ eatenua qua maxime fluctua 
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Both in civil-law countries and in common-law 
countries the seaward boundary of the shore is the 
low-tide line, 31 and, while it has been indicated that 
this boundary is the ordinary low-water mark, 32 
and it has been said that by the common law the 
shore is confined to the flux and reflux of the sea at 
ordinary tides, 33 it has been stated that actually 
the shore extends in a seaward direction to the line 
of the lowest tide. 34 

When the word “shore” is used with reference 
to land unaffected by the tide, in determining how 
far from the water’s edge the shore begins, it has 
been said that in the absence of any banks or other 


highlands to mark the boundary, the only definite 
line the shore has is the water’s edge, 35 and it is the 
edge of the water at low-water mark. 36 

The word “shore” is defined as meaning the space, 
land, or ground which lies between ordinary high- 
and low-water mark. 37 The land lying between the 
high-water and the low-water mark at ordinary 
tides; 38 the space or land between high- and low- 
water mark; 39 the space between high and low 
tide; 40 the land over which the daily tides ebb 
and flow; 41 that part of the land covered by water 
in its greatest ordinary flux; 42 the land which is 


■eraeatuat, which literally translat¬ 
ed is ‘The public shore extends up 
to where the highest wave boils up 
or foams ’ The reference is not to 
waves or sea water in a storm but m 
an estuary, or exit to the sea, as 
when the water boils up where the 
tide meets the current of a river 
The word exaestuat is from exaes- 
tuo„ are , avi, atum (from which the 
English word aestuary is derived), 
it illustrates the danger from dif¬ 
ferent versions in translations Com¬ 
pare the law of Scotland, whereby 
the mouth of a river, ostium flu- 
mima, comprehends the whole space 
between the lowest ebb and the high¬ 
est flood mark (meaning the lowest 
-ebb and highest flood of the tide). 
■The ordinance of Louis XIV pro¬ 
vides. ‘All the space which is cov¬ 
ered and discovered by the new and 
full moon, and as far as the tide ex¬ 
tends at the high flood of March 
(emphasis supplied], shall be re¬ 
puted to be the seashore' There 
would be no certainty as to the up¬ 
land boundary of the shore if we 
-took into consideration points to 
which sea water is driven by the 
-wind. There are vestiges of hurri¬ 
cane floods for fifty miles or more in¬ 
land from Beaumont to Brownsville; 
And the shore of Texas would be cut 
into fantastic shapes by these over¬ 
flows if wind-driven waters extended 
fts upland boundary m low places, 
while the high ground on each side 
showed no evidence of such ovei- 
flows. The tide is another matter, 
there is nothing erratic about it The 
tide is the rising and falling of the 
water of the sea that is produced by 
-the attraction of the sun and moon, 
uninfluenced by special winds, sea¬ 
sons, or other circumstances . , 

The tide delimits the shore, and is 
no respecter of the conflict of laws ” 
—Humble Oil & Refining Co v. Sun 
Oil Co., supra. 

■®l. U S.—Humble Oil & Refining 
Co. v. Sun Oil Co., supra. 

32. IT S.—Borax Consolidated v. City 
of Los Angeles, Cal., 56 S.Ct. 23, 
29, 296 U.S. 10, 80 LEd. 9—U. S 


v Stewart, CCACal, 121 F 2d 705, 
709 

Ill—Peona v Central Nat Bank, 79 
NB. 296, 300, 224 Ill 43, L.R A., 
NS, 687 

Mich—La Porte v Menacon, 190 
N.W 655, 656, 220 Mich. 684 
58 C J p 695 note 8 
Mean low tide is the outer extent 
of the shore—Humble Oil & Refin¬ 
ing Co v. Sun Oil Co., 190 F 2d 191, 
195. 

33. U S —Borax Consolidated v City 
of Los Angeles, Cal, 56 S Ct. 23, 
296 US 10, 80 LEd 9. 

Cal —Bolsa Land Co v. Vaqueros 
Major Oil Co, 76 P 2d 519, 521, 25 
Cal App 2d 75. 

34. Or—Bay City Land Co v. Craig, 
143 P 911, 912, 72 Or. 31 

“Low tide" as term which may be 
applied to lower low tide, mean 
low tide, mean lower low tide, or 
extreme low tide see 54 C J S p 
883 note 17 

Right of access to water 

In England the shore belongs to 
the king, but the reason for limiting 
the king’s title to medium high tide 
does not apply to limit that of the 
subject to medium low tide. The 
reason for extending the title of the 
riparian owner to low water is to 
preserve his access to the water, and 
he must therefore have a right to go 
until he reaches the water even at 
its lowest ebb.—Bay City Land Co 
v. Craig, 143 P. 911, 912, 72 Or, 31 

35. Mich—La Porte v. Menacon, 190 
N.W. 655, 656, 220 Mich. 684 

36. NT.—People v. Kyser, 138 
N.Y.S 801, 802, 78 Misc 68—Child 
v. Starr, 4 Hill 369, 376. 

37. TJ S —Borax Consolidated v. City 
of Los Angeles, Cal, 56 S Ct 23, 
29, 296 US. 10, 80 LEd. 9^-U S 
v Stewart, CC.A.Cal, 121 F 2d 7M, 
709 

Ill.—Peoria v Central Nat Bank, 79 
NE. 296, 300, 224 Ill. 43, L.RJW 
NS., 687 i 

Mich—La Porte v Menacon,, , 190 
NW. 655, $56, 220 * Mich. 634.1.: 
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Or.—Bay City Land Co v Craig, 143 
P 911, 912, 72 Or 31 
58 C J. p 695 note 8. 

Similarly defined 

Under the common-law rule, the 
shore is that strip of land between 
mean low-tide and mean high-tide, 
which is ascertained at any place 
from average height of water at that 
place over a considerable period of 
time —Humble Oil & Refining Co v. 
Sun Oil Co, CATex, 190 F.2d 191, 
194, 195. 

38. Or —Bay City Land Co v Craig, 
143 P. 911, 913, 72 Or 31. 

39. Mass.—Commonwealth v In¬ 
habitants of Charlestown, 1 Pick. 
180, 182, 11 AmD. 161. 

Or—Bay City Land Co v. Craig, 143 
P 911, 913, 72 Or 31. 

58 C.J. p 696 note 26, p 697 note 49. 
As applied to tidal waters 
Md—Wood v Hildebrand, 42 A 2d 
919, 921, 185 Md 56 
Minn —Schaller v Town of Florence, 
259 NW 529, 534, 193 Minn 604. 

40. US—The Gulfport, D C.Ala, 
243 F 676, 679. 

41. U S —Borax Consolidated v. 

City of Los Angeles, Cal, 56 S.Ct 
23, 29, 296 US. 10, 80 L.Ed 9—U 
S v Pacheco, Cal, 2 Wall 587, 590, 
17 LEd 865—U S v. Stewart, C C. 
A Cal, 121 F.2d 705, 709. 

Similarly 'defined 

(1) That space which is alternate¬ 
ly covered and exposed by the flow 
and ebb of the tide.—Morrison v. 
Skowhegan First Nat Bank, 33 A. 
782, 783, 88 Me. 155. 

(2) That portion of the land at the 
water’s edge which is daily covered 
and daily left bare by the rising and 
falling of the tides —Axline v. Shaw, 
17 So 411, 413, 35 Fla 305, 28 L* R A. 
3,91. 

42. Cal—United Land Assoc v. 
Kmgfct, 23. P. 267, 24 P. 818, 821, 
85 Cal 448. 

58 C J. p 696 note 10. 

Similarly defined 

(JL) That portion of the land which 
is alternately covered by the water 
and left bare by the flux and reflux 
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periodically covered and Uncovered by the tide; 43 
that space of land which is alternately covered and 
left dry by the rising and falling of the tide; 44 the 
space or ground over which the tide ebbs and flows 
and is bounded by the high and low water marks. 45 
The word “shore” is further defined as meaning the 
land on the margin 46 or the side 47 of the sea or a 
lake or river; the edge or margin of land; 48 the 
water’s edge 49 at low-water mark; 50 the coast or 
land adjacent to the ocean, or sea, or a large lake 
or nver; 51 the “litus mans;” 52 the beach. 53 

When applied to a river, the term “shore” means 
the river's banks above the low-water mark, 54 that 
band, 55 bank, 56 or margin 57 of a nver which lies 
between the high- and low-water marks, the bank of 
tbe river, 58 or that portion of the hank which touch¬ 
es the margin of the stream at low water; 59 and it 
has been said that, in the commonly accepted use 
of the word, the shore of a nver is the land adjacent 
to the water line. 60 While the word “shore” is 
sometimes defined as meanmg the actual, as well as 
the nominal, bed of a nver, 61 it is also defined as 
meaning that part of the bed lying between the top 


of the bank and that part of the bed where tbe water 
actually flows, and which, as the water rises or falls 
is land or water. 62 

The word “shore” has been held to be synonymous 
with “bank” see Navigable Waters § 88, “beach”* 
see 10 C.J S. p 217 note 98, “flats” see Boundaries 
§ 4, “strand,” 63 and “tidelands ” 64 

“Shore” has been compared with, or distinguished 
from, “flat” see 36 C J.S p 1023 note 25, “harbor” see 
39 C.J.S. p 774 note 56, and “water.” 65 

The word “shore” is treated m various connections 
throughout this work, particular reference being 
made to Boundaries § 31, Counties § 15, and 
Navigable Waters § 88. See also the definition 
Seashore 79 C.J.S. p 920 notes 2-14. For other 
specific references consult the Descriptive-Word 
Index. 

Phrases employing the word “shore” are set out 
in the note. 66 

SHORE-OWNER. The owner of the lands above> 
and adjoining the shore line. 67 


of the tide—Child v. Starr, 4 Hill, 
NT., 369, 375. 

(2) That part between ordinary 
high and low-water marks, alternate¬ 
ly covered and left bare by the ordi¬ 
nary flux and reflux of the tides — 
Leary v. Jersey City, CCNJ, 189 
F 419, 428. 

43. Cal—Freeman v Bellegarde, 41 
P. 289, 291, 108 Cal. 179, 49 Am S R 
76. 

58 C.J p 696 note 23. 

44. Ala.—Mobile Dry-Docks Co v 
Mobile, 40 So 205, 208, 146 Ala 
198, 3 LRA,NS, 822, 9 Ann Cas 
1229 

Or—Elliott v Stewart, 14 P. 416, 
417, 15 Or 259. 

58 C J. p 69G note 13. 

45. Mich—La Porte v. Menacon, 190 
NW 655, 656, 220 Mich. t 684 

58 C J p 696 note 27. 

46. Ala—Mobile Dry-Docks Co. v. 
Mobile, 40 So 205, 208, 146 Ala 198, 
3 L R.A,N S , 822 

Or —Elliott v Stewart, 14 P. 416, 417, 
15 Or 259 

47. Conn—Mather v. Chapman, 40 
Conn 382, 400, 16 Am R 46. 

48. NY—People v Kyser, 138 
N.Y.S 801, 803, 78 Misc 68. 

49. U S —Commonwealth of Massa¬ 
chusetts v State of New York, 46 
SCt 357, 362, 271 US 65, 70 L Ed 
838 

58 C J p 697 note 51. 

50. U S —Commonwealth of Massa¬ 
chusetts v State of New York, 46 
SCt 357, 362, 271 U.S. 65, 70 L Ed 
838. 


N.Y—People v Kyser, 138 NTS 
801, 802, 78 Misc. 68 

51. Fla.—Axlme v. Shaw, 17 So 
411, 413, 35 Fla 305, 28 L R A. 391 

58 C J. p 695 note 97. 

The coast of the sea 

Del —Harlan & Hollingsworth Co. v. 

Paschall, 5 Del Ch. 435, 463 
Me.—Littlefield v. Littlefleld, 28 Me 
180, 184. 

52. N.B—Doe v. Hill, 7 N.B 587, 
589 

53. Ala.—Mobile Dry-Docks Co v 
Mobile, 40 So 205, 208, 146 Ala. 198, 
3 LRA.NS., 822, 9 Ann Cas. 1229 

58 C J. p 696 note 20, p 697 note 42 

54. N.Y.—Child v. Starr, 4 Hill 369, 
376. 

The shore of a stream is the peb¬ 
bly, sandy, or rocky space between 
the bank and the low-water mark — 
McCullough v. Wamright, 14 Pa. 171, 
174. 

55. Del —Harlan, etc, Co. r. Pas¬ 
chall, 5 Del Ch 435, 464. 

56. Or.—Sun Dial Ranch v. May 
Land Co., 119 P. 758, 762, 61 Or 
205 

57. Del —Harlan & Hollingsworth 
Co v. Paschall, 5 Del Ch. 435, 464 

Or—Sun Dial Ranch v. May Land 
Co, 119 P 758, 762, 61 Or. 205. 
Similarly defined 

The space between the margin of 
the water at a low stage and the 
banks which contain it at its great¬ 
est flow—Alabama v. Georgia, Ala 
& Ga, 23 How, U.S, 505, 513, 16 
L.Ed 556—58 C.J. p 697 note 50. 
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58. Del —Harlan & Hollingsworth 
Co. v. Paschall, 5 Del Ch 435, 463. 

59. Ill —Peona v Central Nat 
Bank, 79 NE 296, 300, 224 Ill. 43, 
12 LRA,NS, 687 

58 C J. p 697 note 39 

60. Pa—Lacy v. Green* 84 Pa 514, 
519. 

58 C.J. p 697 note 47. 

61. Or—Sun Dial Ranch v. May 
Land Co, 119 P. 758, 762, 61 Or. 
205. 

62. Del.—Harlan, etc, Co. v. Pas*- 
chall, 5 Del.Ch. 435, 463. 

63. NY.—Stillman v. Burnfemd, 47 
NY.S 280, 281, 21 App.Div. 13. 

64. Or.—Bay City Land Co. v. Craig, 
143 P. 911, 912, 72 Or. 31. 

65. Fla—Axlme v Shaw, 17 So. 411, 
413, 35 Fla. 305, 28 LRA. 391. 

58 C.J. p 698 note 69. 

66. Shore line 

(1) The space between the high- 
water and low-water mark.—Schaller 
v Town of Florence, 259 N.W. 529, 
534, 193 Minn 604. 

(2) It does not mean the meander 
line, but it usually means, m con¬ 
nection with fresh water rivers, the 
low-water mark—Schaller v. Town 
of Florence, supra. 

Other phrases employing the word 
and as to which more recent adjudi¬ 
cations have not been found see 58 
CJ p 696 note 28-p 697 notes 33, 
53—p 698 notes 60, 72-76. 

67. N J —Morns Canal, etc, Co. V*. 
Brown, 27 N.JLaw 13, 17. 
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SHORT. The term “short” is defined as meaning 
not long from end to end; of brief length; not 
tail; 68 and m this sense it is distinguished from 
“long” see 54 C.J.S. p 795 note 32. 

“Short” is also defined as meaning not coming up 
to a measure, standard, requirement, or the like, or 
to something regarded as such; as an account which 
is short of the truth; lacking in what is due. 69 A 
statement that a person is “short” in hi-s accounts 
as constituting an imputation of crime to support 
an action for defamation see Label and Slander § 
68 . 

The word “short” is a term of the stock and 
produce exchanges, and implies that a person has 
less of the commodity than may be necessary to 
meet demands and obligations as stated m Gaming 
§ 1 h. 

Phrases employing the word are set out in the 
note. 70 

SHORTAGE. A deficiency or deficit; 71 the amount 
by which anything is deficient or short, 72 any de¬ 
ficiency in a quantity warranted. 73 

“Shortage” is a word of general signification, 74 
and it may include a deficiency which is without 
personal fault, or one which is the result of fault 


or crime. 75 It does not necessarily imply a crim¬ 
inal act, 76 but may have reference merely to a dis¬ 
crepancy resulting from carelessness or uninten¬ 
tional error, 77 or to a situation where a person, in 
a position of trust, has on hand less assets than he 
should have. 78 

A statement that a shortage exists in a person's 
accounts as constituting an imputation of crime 
sufficient to support an action for defamation see 
Libel and Slander § 68. 

SHORTEN. To make short or shorter in measure 
or time; to reduce or diminish m amount, quantity, 
or extent. 79 It has been said that the word implies 
the opposite of abolition. 80 

SHORTLY. In point of time, it is a relative term, 81 
and means in a short or brief time or manner; 
presently; quickly; soon; 82 within a reasonable 
time. 83 It has been said that “shortly” used in 
relation to “simultaneously,” is measured by hours 
or da} T s rather than by weeks. 84 

SHORTSIGHTED. Not able to discern far into the 
future, not appreciative or mindful of results or 
future needs; lacking foresight. 85 It has been 
distinguished from “prudent” see 73 O.J.S. p 273 
note 33. 


68. Webster New IntD. 

68. Webster New IntD. 

70. Phrases 

(1) “Short cause” defined see the 
CJS title Trial § 33, also 58 C J. 
p 698 note 81. 

(2) “Short circuit” see Electricity 
§ 1 b. 

(3) “Short form decision” see 
Courts § 181 a 

(4) “Short homestead” see the ti¬ 
tle index to Homesteads 

(5) “Short rate” as used in cancel¬ 
lation clause of insurance policy see 
Insurance § 460 a 

(6) “Short sale” defined see Gam¬ 
ing 1 § 1 h; within provision of income 
tax law see the title index to Internal 
“Revenue 

(7) “Short shipped” see Shipping 
§ 113 

(8) “Short summons” defined see 
Process § If (2). 

(9) “Short swing” as a term used 
in the postal service to denote an 
interval between trips see Post Of¬ 
fice § 12 b (2). 

(10) “Short yearlings” in stock- 
men’s phraseology are cattle about 
•or approximately near one year of 
Age—Sparks v. Paris Deposit Bank, 
74 SW. 185, 115 Ky. 461, 24 KyL 
3333—58 C.J. p 699 note 99. 


(11) Other phrases employing the 
term and as to which more recent 
adjudications have not been found 
see 58 C.J. p 699 notes 88, 89, 1-10, 
p 700 notes 24-29 

71. U S.—U. S. Fidelity & Guaranty 
Co v State of Oklahoma ex rel 
Shull, CCAOkl, 43 F 2d 532, 536. 

Md—Continental Oil Co. v. Horsey, 
3 A.2d 476, 477, 175 Md 609. 
Similarly defined 

A deficiency, shortcoming, or defi¬ 
cit.—Black Diamond Fuel Co. v Bill- 
stem, 258 N.W. 806, 807, 65 ND 3 63 

72. Md—Continental Oil Co. v. Hor¬ 
sey, 3 A 2d 476, 477, 175 Md 609. 
Phrases employing the term and 

as to which more recent adjudica¬ 
tions have not been found see 58 C J 
p 700 notes 37-39. 

73. Ga.—Parker v. Barlow, 21 S E 
213, 215, 93 Ga, 700. 

58 C J. p 700 note 32 

74. Md—Continental Oil Co v Hor¬ 
sey, 3 A.2d 476, 477, 175 Md 609 

75. Md—Continental Oil Co. v Horn¬ 
sey, supra. 

76. U.S —U. S Fidelity & Guaranty 
Co v. State of Oklahoma ex rel 
Shull, CCAOkl, 43 F.2d 532, 536 
Does not necessarily impute lar¬ 
ceny, embezzlement, or crime of any 
kind. — Black Diamond Fuel Co. V. 
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Billstem, 258 NW. 806, 807, 65 N.D 
363. 

77. U.S—Grand Union Tea Co. v 
Lord, Va, 231 F 390, 395, 145 
CCA 384, Ann Cas.l918C 1118. 

Okl—Thomas v. McShan, 225 P. 713, 
714, 99 Okl 88. 

78. U S —U. S Fidelity & Guaranty 
Co v. State of Oklahoma ex rel,, 
Shull, CCA.Okl, 43 F.2d 532, 536. 

79. Webster New Int.D 

80. Iowa—Peterson v. Pratt, 167 
N.W. 101, 102, 183 Iowa 462 

81. N.J —Shippee v. Shippee, 195 A 
728, 729, 122 NJ.Eq. 570. 

Vt—Chittenden County Trust Co v 
Hurd, 106 A. 564, 565, 93 Vt. 71. 
Relativity exemplified 

“Jefferson was president shortly 
after Washington; only four years 
intervened A football team makes 
a touchdown shortly after the game 
started, perhaps five minutes ”— 
Shippee v Shippee, 195 A. 728, 729, 
122 KJEKl 570. 

82. Vt.—Chittenden, County Trust 
Co. v. Hurd, 106 A. 564, 565, 93 Vt. 
71. 

83. Ga.—Cincinnati Glass, etc, Co 
v. Stephens, 60 S.E. 360, 361, 3 Ga 
App. 766. 

84. N.J.—Shippee v Shippee, 195 A 
, 728, 729, 122 NJ.Eq 570. 

85. Webster New Int.D. 



SHOT-SHOW 


80 C.J.S 


SHOT. A projectile, particularly a solid ball or 
bullet that is not intended to fit the bore of a 
piece; 86 also, such projectiles collectively. 87 

The term “shots” has been held to be interchange¬ 
able or synonymous with “bullets” see 12 C.J S. 
p 558 note 40. 

SHOTGUN. See the C.J S. title Weapons § 1, also 
58 C J. p 701 notes 72-76. 

SHOULD. See Shall ante p 139 note 47-p 140 note 
78. 

SHOULDER. The dictionaries give various defini¬ 
tions of the word “shoulder,” 88 such as a prominent 
or projecting part below the top, 89 and, in man, the 
laterally projecting part of the body, each side of 
the base of the neck, formed by the bones and joints 
by which the arm is connected with the trunk and 
by the muscles covering them. 90 In connection with 
tires, the somewhat angular portions at the margins 
of the crown are called “shoulders.” 91 

The term “shoulder” has been distinguished from 
“top.” 92 

SHOVE. To push along, as on a surface; urge 
along by force, whether directly or by indirect 


means. 93 It has been held synonymous with “push” 
see 73 C.J.S. p 1264 note 49, and it has been com¬ 
pared with, or distinguished from, “carry” see 13 
C.J.S. p 1764 note 17, “convey” see 18 C.J.S. p 87 
note 42, “draw” see 28 C.J.S. p 488 note 18, “move” 
see 61 C.J.S. p 943 note 32, and “transport.” 94 

SHOVELER. The term is defined generally as 
meaning a laborer who works with a shovel. 95 It is 
also used in coal mining terminology to describe a 
man whose duty it is to remove the eoal, after it has 
been blown down, by loading it into cars for trans¬ 
portation to the mouth of the mine, as stated in 
Mines and Minerals § 3 h. 

SHOW. As a noun, the word “show” is defined in 
the C.J.S. title Theaters and Shows § 1, also 62 
C.J. p 841 note 16 as meaning a sight or spectacle; 
an exhibition; a pageant; a play. 

The verb “show” has various meanings depending 
on the context in which it is used. 96 It is defined 
as meaning to present to view; 97 to exhibit; 98 to 
display, 99 to disclose; 1 to make known; 2 to re¬ 
veal; 3 to relate; 4 to tell. 5 

“Show” is also defined as meaning to explain; 6 
to teach; inform; instruct; 7 to make apparent or- 


86. Va—Green v. Commonwealth, 94 
SE. 940, 941, 122 Vsu 862. 

Phrases 

(1) “Like a shot,’* a colloquial ex¬ 
pression, signifying quickly, instan¬ 
taneously, see 63 C.J S. p 886 note 81 

(2) “Single shot” as a mining term 
defined see Mines and Minerals § 3 h. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 701 notes 
66-70. 

87. Va,—Green v. Commonwealth, 
94 SE 940, 941, 122 Va 862 

88. U S-—Imperial Bottle Cap & 
Mach Co v. Crown Cork & Seal 
Co, Md, 139 F. 312, 324, 325, 71 
OCA 442 

89. U S.—Imperial Bottle Cap & 
Mach Co v. Crown Cork & Seal Co, 
supra 

Phrases as to which more recent 
adjudications have not been found 
see 58 C.J p 701 notes 79, 80 

90. Webster New Int.D 

The most prominent part of the 
shoulder is formed by the acromion 
process of the scapula covered by 
the deltoid muscle—Webster New 
Int D. 

91. U S —Gamble-Skogmo v Paul E 
Hawkinson Co, CCA Minn,, 98 
F.2d 37, 38 

92. U.S.—Imperial Bottle Cap & 
Mach. Co. v. Crown Cork & Seal 


Co, Md, 139 P. 312, 324, 71 C.CA 
442. 

93. New Standard D 

"Shoving the Y” as an expression 
used with respect to making up a 
train see Railroads § 1 r. 

94. US —Chicago, R. I. & P R Co 
v. Petroleum Refining Co , D C.Ky, 
39 F 2d 629, 630 

Mich—Langford v. Rogers, 270 NW 
692, 694, 278 Mich. 310 

95. Ariz —Capital Const Co v In¬ 
dustrial Commission, 146 P 2d 902, 
903, 61 Ariz 214. 

Held not a shoveler 

It would be just as sound to call 
a person who moves a piano, a pian¬ 
ist, as to call a person who helps to 
move a steam shovel, a shoveler.— 
Capital Const. Co. v. Industrial Com¬ 
mission, supra. 

96. U S —Kenyon v. Crane, 120 P 2d 
380, 384, 385, 28 CCJP.A, Patents, 
1208. 

97. Wyo—Cheyenne First Nat. Bank 
v Swan, 23 P. 743, 746, 3 Wyo 356 

58 C J p 702 note 96. 

Similarly defined 

(1) To bring into view or to at¬ 
tention—McMillian v. McLane, 88 
N.E 2d 114, 115, 338 Ill App. 514. 

(2) To place in sight—Chapin v 
State, 296 S.W. 1095, 1105, 107 Tex 
Cr. 477. 


(3) To cause to see 
Pa—Continental Illustrating Co. v. 
City Transfer Co , 10 Pa Dist. & Co. 
91, 92 

Wyo—Cheyenne First Nat. Bank v. 
Swan, 23 P 743, 746, 3 Wyo. 356 

98. US—Kenyon v. Crane, 120 F.2ds 
380, 385, 28 CCPA., Patents, 1208. 

58 C J. p 702 note 95. 

99. U.S —Kenyon v Crane, supra. 
Tex.—Chapin v. State, 296 SW. 1095, 

1105, 107 TexCr. 477. 

1. U.S.—Kenyon v. Crane, supra 
Tex—Chapin v State, 296 SW. 1095„ 

1105, 107 Tex.Cr 477. 

2. U.S—Kenyon v. Crane, supra. 

3. US —Kenyon v. Crane, supra 
Tex—Chapm v State, 296 S.W. 1095, 

1105, 107 TexCr 477. 

4. Ill—McMillian v. McLane, 8 S' 
NE 2d 114, 115, 338 Ill App. 514. 

5. Ill —McMillian v. McLane, supra. 
Tex—Chapin v State, 296 SW. 1095, 

1099, 1105, 107 TexCr. 477. 

6. Tex.—Chapin v. State, supra. 
Similarly defined 

(1) To explain something—Ken¬ 
yon v. Crane, 120 F 2d 380, 385, 28- 
C.C.P.A, Patents, 1208. 

(2) To give the reason and expla¬ 
nation of —Cheyenne First Nat. Bank, 
v. Swan, 23 P. 743, 746, 3 Wyo. 356— 
58 C J. p 702 note 98. 

7. U.S.—Kenyon v. Crane; supra. 
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SHO W—SHO WEEING 


clear 8 by evidence, 8 testimony, 10 or reasoning; 11 to 
prove; 12 to demonstrate, 13 to manifest; 14 to 
evince; 15 to indicate; 16 to reasonably satisfy. 17 

The word “show” is further defined as meaning to 
make known the way 18 to (a person) ; 19 hence, to 
direct; guide; usher; 20 conduct. 21 

The term has various other significations, and it 
may also mean to bestow or confer, 22 or it may 
mean to give indication of by record; as, a clock 
shows the hour; industrials show an advance. 23 

“Show” has been held equivalent to, or synony¬ 
mous with, “betoken” see 10 C.J.S. p 348 note 
81.51, “demonstrate” see 26 C.J S. p 708 note 78, 
“divulge” see 27 C J.S. p 1306 note 1.50, “escort” 
see 30 C J.S. p 1190 note 5.50, “evidence” see 31 
C.J.S. p 477 note 86, “indicate” see 42 C.J.S. p 823 
note 7, “lead” see 52 C.J.S. p 1033 note 76, “mani¬ 
fest” see 55 C.J.S p 662 note 58, “prove” see 73 
C.J.S. p 264 note 35, “reasonably satisfy” see 75 
C.J S. p 638 note 7, and “represent” see 77 C.J.S. 
p 260 note 20. 

“Show” has been compared with, or distinguished 


from, “allege” see 3 C.J.S. p 884 note 72J, “aver” 
see 7 C.J.S. p 1305 note 88, “establish” see 30 C.J.S. 
p 1232 note 41.2, “indicate” see 42 C.J.S. p 823 note 
9, and “state.” 24 

“Showing,” the present participle 25 of the verb 
“show,” has various meanings depending on the con¬ 
text in which it is used. 25 It has been distinguished 
from “stating.” 27 

“Shown,” the past participle 28 of the verb “show,” 
is defined as meaning pointed out or made known by 
evidence; 29 proved; 30 proven. 31 It has been held 
synonymous with “established” see 30 C J.S. p 1231 
note 36.2, and “proven” see 73 C J S. p 265 note 38 

Phrases employing the word “show” are set out 
in the note. 32 

SHOWERING-. A manner of watering stock dur¬ 
ing transportation, usually done by holding a pipe 
from an elevated tank with one end flattened, so 
that the water is thrown through the openings in 
the ears as they slowly pass, thereby sprinkling and 
cooling the animals within. 33 


8. US —Kenyon v Crane, supra. 

Ill —Hughes v. Medendorp, 13 N E 

2d 1015, 1017, 294 Ill App 424 
Pa.—Sears v. Birbeck, 184 A 6, 9, 
321 Pa. 375 
58 C J p 702 note 99. 

Similarly defined 

To make apparent or clear, either 
to the eye or to the understanding, 
or to both, by display, by evidence, 
by illustration, or by other means — 
Kenyon v Crane, supra 

9. US —Kenyon v Crane, supra 
Ill.—Hughes v Medendorp, 13 N E 2d 

1015, 1017, 294 Ill.App. 424 
Pa.—Sears v. Birbeck, 184 A 6, 9, 321 
Pa 375 

58 C J. p 702 note 1. 

Similarly defined 

To constitute evidence or proof of 
—Kenyon v. Crane, supra 

10. U S —Kenyon v. Crane, supra 
Pa—Sears v. Birbeck, 184 A 6, 9, 321 

Pa. 375. 

58 C.J. p 702 note 2. 

11. U S.—Kenyon v. Crane, supra. 
Pa.—Sears v. Birbeck, 184 A. 6, 9, 

321 Pa. 375 
58 C.J p 702 note 3. 

12. U S.—Kenyon v. Crane, supra. 

Ill—McMillian v McLane, 88 NE2d 

114, 115, 338 Ill.App. 514. 

Pa.—Sears v. Birbeck, 184 A, 6, 9, 
321 Pa. 375. 

58 C J p 7Q2 note 7. 

To prove by evidence 
N.Y.—Spalding v. Spalding, S How. 
Pr. 297, 301 

Pa.-—Continental Illustrating Co. v. 


City Transfer Co., 10 Pa.Dist & Co 
91, 92. 

13. U S —Kenyon v. Crane, 28 C.C 
A., Patents, 1208. 

Pa—Sears v Birbeck, 184 A. 6, 9, 321 
Pa. 375. 

14. Wyo —Cheyenne First Nat Bank 
v Swan, 23 P. 743, 746, 3 Wyo. 356. 

58 C J p 702 note 5 

15. Pa—Continental Illustrating Co 
v. City Transfer Co , 10 Pa Dist. & 
Co 91, 92 

Wyo —Cheyenne First Nat Bank v 
Swan, 23 P 743, 746, 3 Wyo 356 

16. U.S—Kenyon v. Crane, supra. 

17. Ill—Hughes v Medendorp, 13 
NE 2d 1015, 1017, 294 Ill App. 424 

18. U.S.—Kenyon v Crane, supra 
Tex—Chapin v State, 296 S W. 1095, 

1105, 107 Tex Cr 477 

19. U S —Kenyon v Crane, supra 

20. US —Kenyon v Crane, supra. 
Tex—Chapin v State, 296 SW 1095, 

1105, 107 TexCr. *477 

21. U.S—Kenyon v. Crane, supra. 

22. Tex.—Chapin v State, 296 S.W 
1095, 1105, 107 TexCr 477. 

23. U.S.—Kenyon v. Crane, supra. 

24. Tex.—Chapin v State, 296 S.W. 
1095, 1099, 107 Tex.Cr. 477. 

58 C.J. p 703 note 24. 

25. Webster New Int.D. 

Phrases employing “showing” and 
as to which more recent adjudica¬ 
tions have not been found see 58 C.^T. 
p 704 notes 31-35. 1 ' 

26. U.S.—Kenyon v. Crane, supra., t | 
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27. Cal—Nelson v. Superior Court 
in and for City and County of San 
Francisco, 73 P 2d 232, 234. 9 Cal 
2d 729. 

68 CJ p 703 note 24 [c], 

28. Webster New Int.D. 

Phrases employing the word 
“shown” and as to which more re¬ 
cent adjudications have not been 
found see 58 C J. p 704 notes 40-46. 

29. Pa—Commonwealth v. Delflno, 
102 A. 949, 952, 259 Pa 272 . 

30. Cal—People v. Davenport, 110 
P 318, 320, 13 CaLApp. 632. 

58 C J p 704 note 38. 

31. Iowa.—State v. Croffiord, 110 
N W 921, 925, 133 Iowa 478. 

58 C J p 704 note 39. 

32. Phrases 

(1) “Order to show cause” as an 
order requiring a party to appear and 
show cause why a certain thing 
should not be done or permitted see 
Motions and Orders § 20 

(2) “Show window.”—Liebes v, U 
S Casualty Co., 211 P. 842, 843, 59 
Cal App. 758 

(3) Other phrases employing the 
word “show” and as to which more 
recent adjudications have not been 
found see 58 CJ. p 703 notes 25-30. 

33. Iowa—Peck Chicago, etc, R 

Co,, 115 N.W. 1113, 1114, 138 Iowa 
187, 128 Am SR 185, 16 LRA, 

' NS., 883. 

58 C J. p 704 note 50 
Duty of carrier to shower overheat¬ 
ed animals during transportation 
see Carriers 5 63 b. 



SHRED—SIC 


80 C.J.S. 


SHRED. To cut or tear into small pieces; to cut 
or tear pieees from; to tear, cut, or separate into 
small irregular or jagged strips or pieees; reduce to 
long and narrow fragments, as fibrous material. 34 

SHRINES. Images or statues of viigius, saints, 
martyrs, etc. 35 

SHRINKING-. A .stage in the manufacture of felt 
for making hats. 36 

SHRUB. A low, small plant, whose branches grow 
directly from the earth without any supporting 
trunk or stem. 37 

SHUNPIKE. A road intended to furnish a way 
of evading a tollgate and constructed for that special 
purpose. 38 

SHUT. To bring into such position as to close an 
opening or aperture; close, as a door, gate, lid, 
or valve; to prohibit from entering; deny admission 
to; bar out. 39 

Shut down. The term is commonly used in rela¬ 
tion to manufacturing plants, as meaning idle 40 or 
inoperative, 41 and as referring to the stopping of the 
machinery and the mechanism in general by which 
the manufacture is effected. 42 

Provisions for the avoidance of policies of fire 
insurance if the business or manufactory be shut 


down for a stated period are treated in Insurance § 
554. 

SHUTTLE GUARD. A device in general use in 
cotton mills which prevents the shuttle from flying 
up, while the loom is in operation; it is a steel 
rod fixed to the “reed cap,” directly over the shut¬ 
tle as it passes from side to side of the loom. 43 

SHY. To start suddenly aside through fright or 
suspicion; said especially of horses; to swerve 
from the path being pursued to the right or left. 44 

SHYSTER. The word “shyster” is defined as mean¬ 
ing one who carries on any business, especially legal 
business, m a mean 45 and dishonest 46 way; one 
without professional honor; 47 a trickish knave; 48 
a pettifogger; 49 and it is said to be an epithet so 
understood by people generally. 50 

SI. A Latin word meaning “if.” 51 It is the in¬ 
troductory word of a number of phrases, maxims, 
and writs. 52 

SIASSUETIS MEDERI POSSIS, NOVA NON 
SUNT TENTANDA. See 58 C.J. p 706 note 95. 

SIC. A Latin word meaning “in such manner;” 
“so;” “thus.” 53 

Maxims 

Sic utere tuo ut alienum non lsedas. An ancient, 54 
maxim of the common law, 55 meaning “So use your 


34. US—'W R Grace & Co v. U 
S, 19 CO PA, Customs, 326, 329. 

35. Pa—Commonwealth v. Gombert, 
11 Fa-Dist. 435, 439. 

36. U.S—United States Hat Ma¬ 
chinery Corporation v Boesch Mfg 
Co, C C A.Conn, 108 F.2d 417, 418 

37. Miss—Clay v Postal Tel. Cable 
Co, 11 So. 658, 659, 70 Miss 406. 

58 C J p 704 note 52. 

38. Tenn.—Clarksville, etc, Turnp 
Co v Clarksville, ChA., 36 S.W 
979, 982 

39. New Standard D. 

40. U S —Tillamook Lumbering 1 Co 
v Liverpool & London & Globe Ins. 
Co, C C Or, 175 F 508, 510 

58 C.J p 705 note 71. 

41. U S —Tillamook Lumbering Co 
v. Liverpool & London & Globe Ins. 
Co, supra. 

58 C.J. p 705 note 72. 

42. Wash —Brehm Lumber Co v 
Svea Ins Co, 79 P 34, 35, 36 Wash 
520 68 LRA 109 

58 C.J. p 705 note 73. 

43. Ga—Vinson v Willingham Cot¬ 
ton Mills, 58 S.E 413, 2 GaApp. 53 


44. Tex —San Antonio Mach, etc , 
Co v McKinley, Civ.App, 239 S W. 
340, 342 

45. Neb—Moore v State, 23 NW2d 
552, 557, 147 Neb 390 

Phrases as to which more recent 
adjudications have not been found 
see 58 CJ p 706 notes 86, 87 

46. Neb—Moore v. State, 23 NW2d 
552, 557, 147 Neb. 390. 

58 C.J. p 706 note 84 

47. Neb —Moore v. State, supra. 

48. Minn—Gnbble v Pioneer Press 
Co, 25 N.W 710, 34 Minn 342. 

Mont —Nolan v Standard Pub Co , 
216 P 571, 574, 67 Mont 212 

49. Neb.—-Moore v. State, 23 NW2d 
552, 557, 147 Neb 390. 

50. Neb —Moore v. State, supra 

51. Mass—Markey v Smith, 16 NE 
2d 20, 23, 301 Mass 64. 

52. Phrases see 58 C J. p 706 note 
90 

Maxims see 58 CJ. p 706 notes 
91-94, p 714 note 89, p 732 notes 5, 6, 
p 733 note 54, p 739 notes 58, 61, 
63-70, p 740 note 85. 

Writs see 58 C J. p 739 notes 59, 
71. 


53. Black LD 
Sic subscribitur 

“So it is subscribed " In Scotch 
practice, formal words at the end of 
depositions, immediately preceding 
the signature—Black L D. 

54. U S —Merced Dredging Co v. 

Merced County, D C.Cal, 67 F. 

Supp 598, 607. 

Ala.—Beam v Birmingham Slag Co, 
10 So 2d 162, 166, 243 Ala 313 
NC—Barger v. Barringer, 66 S E. 
439, 442, 151 N C. 433, 25 LRA, 
N.S, 831, 16 Ann Cas 472 
Va—G. L. Webster Co v Steelman, 
1 SE2d 305, 315, 172 Va 342 

55. XJ S —State Road Department of 

Fla v U S, DC Fla, 85 F Supp 
489, 500—Merced Dredging Co. v. 
Merced County, D C Cal, 67 F. 

Supp 598, 607 

N.C—Barger v Barringer, 66 S E. 
439, 442, 151 NC. 433, 25 L R.A, 
NS, 831, 16 Ann Cas. 472 
Pounded on teachings of Jesus Christ 
The maxim “is not founded m any 
human statute, but in that sentiment 
expressed by Him who taught good 
will toward men, and said, ‘Love thy 
neighbor as thyself.’ Freely trans- 
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SIC 


own as not to injure another^ property.” 56 

The maxim limits the use of property, 57 and 
voices the well-settled rule of the common law that 
a person who negligently uses a dangerous instru¬ 
ment or article, or causes or authorizes its use by an¬ 
other person, in such a manner or under such cir¬ 
cumstances that he has reason to know that it is 
likely to produce injury is responsible for the nat¬ 
ural and probable consequences of his act to any 
person injured who is not himself in default. 58 It 
is a corollary of this maxim that everyone shall in¬ 
vestigate, inspect, and test the instrumentalities 
maintained by him, guided in so doing by the knowl¬ 
edge that common experience offers with respect to 
the possibility of peril, 59 but this does not require 


that every peril, including such as are latent or hid¬ 
den, need be discovered, 60 and the maxim should be 
so restricted in its application as not to restrain an 
owner of property from a prudent and reasonable 
exercise of his right of dominion. 61 The maxim ap¬ 
plies to corporations as well as to individuals. 62 

This maxim has been called honorable 63 and 
just, 64 humane and venerable, 65 and at the present 
time as important for the protection of the rights of 
society and of the individual as it has been during 
the centuries it has been recognized and followed by 
courts of justice, 66 and it has been said that any 
departure from it would be subversive of funda¬ 
mental private rights. 67 However, it has also been 
the subject of criticism, 68 and courts have recognized 


lated, it enjoins that every person in 
the use of his own property should 
avoid injury to his neighbor as much 
as possible No one ought to have 
the legal right to make a malicious 
use of his property for no benefit to 
himself, but merely to injure his fel¬ 
low man. To hold otherwise makes 
the law an engine of oppression with 
which to destroy the peace and com¬ 
fort of a neighbor, as well as to dam¬ 
age his property for no useful pur¬ 
pose, but solely to gratify a wicked 
and debasing passion "—Barger v 
Barringer, supra. 

56. Ark—Eddy v. Thornton, 170 
S W 2d 995, 996, 205 Ark 843— 
Moore v. Wallis, 86 S W 2d 1111, 
1112, 191 Ark 551. 

Other form of maxim see “Ita utere 
tuo ut alienum non lsedas" 48 C J S 
p 787 note 89. 

Similarly expressed 

(1) One must use his own prop¬ 
erty so as not to injure that of an¬ 
other. 

XJ S —State Road Department of Fla 
v XT. S, DC Fla., 85 F Supp. 489, 
500 

Ohio—Cnno v. City of Campbell, 41 
N E 2d 583, 585, 68 Ohio App 391. 

(2) Use your own property in such 
a manner as not to injure that of an¬ 
other. 

Ala—Tennessee Coal, Iron & R. Co 
v. Hartline, 11 So 2d 833, 839, 244 
Ala. 116 

Fla—Mclnerney v. Ervin, 46 So 2d 
458, 463 

(3) Every person so use his own 
property as not to injure that of 
another.—Merced Dredging Co v 
Merced County, D.C Cal., 67 F.Supp 
598, 607. 

(4) So use your own as not to 
work hurt to another,—Beam v. 
Birmingham Slag Co., 10 So 2d 162, 
166, 243 Ala 313 

(5) So use your own property that 
you do not injure another—<3- L. 
Webster Co. v. Steelman, 1 S E 2d 
305, 315, 172 Va. 342. 


(6) So use your property as not to 
injure the rights of another—State 
v. James, 145 SW2d 783, 786, 177 
Tenn. 21. 

(7) One's enjoyment and use of 
his own property should be such as 
not to injure the rights of another 
m his property—E Rauh & Sons 
Fertilizer Co. v. Shrefiler, C C.A Ohio, 
139 F 2d 38, 41. 

(8) One cannot use his own prop¬ 
erty so as to injure the rights of oth¬ 
ers, nor can he use it in such a man¬ 
ner as to offend against public moral¬ 
ity, health, or peace and good order" 
—People v New York Carbonic Acid 
Gas Co, 90 NE 441, 448, 196 N.Y 
421 

57. Ark—Eddy v. Thornton, 170 
S W 2d 995, 996, 205 Ark. 843— 
Moore v Wallis, 86 S W 2d 1111, 
1112, 191 Ark. 551. 

58. Ky—Shell v Town of Evarts, 
178 S W 2d 32, 33, 35, 296 Ky. 602 
liability does not rest on privity 

of contract, but on the duty of every 
man so to use his own property as 
not to injure the person or property 
of others—Shell v. Town of Evarts, 
supra. 

59. Ala—Housing Authority of Bir¬ 
mingham Dist v Morris, 14 So 2d 
527, 534, 244 Ala. 557. 

60. Ala—Housing Authority of Bir¬ 
mingham Dist v. Morns, supra. 

Obligation to ascertain peril 

No man is an insurer of the safety 
of others, but if common experience 
has demonstrated that dangers lurk 
in the method adopted or in the in¬ 
strumentality maintained by a per¬ 
son he rests under the obligation of 
ascertaining the peril and taking 
precautions to avoid injury there¬ 
from —Housing Authority of Bir¬ 
mingham Dist v Morris, supra. 

61. Ind—Lake Shore & M S. Ry 
Co v. Chicago, L S & S B Ry 
Co., 92 NE 989, 990, 48 Ind.App 
584. 

N M.—Hale v Farmers Electric 
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Membership Corporation, 99 P 2d 
454, 457, 44 NM 131 

62. Ky—Shell v Town of Evarts, 
178 S W 2d 32, 35, 296 Ky 602. 

63. Va—G L Webster Co v Steel¬ 
man, 1 SE 2d 305, 315, 172 Va 342 

64. Ky—Shell v Town of Evarts, 
178 S W 2d 32, 35, 296 Ky. 602 

65. N.C—Barger v Barringer, 66 
SE 439, 442, 151 NO. 433, 25 
LRA,N.S, 831, 16 Ann Cas. 472 

66. Va—G L Webster Co v. Steel¬ 
man, 1 SE 2d 305, 315, 172 Va. 342. 

67. Va—G. L Webster Co v. Steel¬ 
man, supra 

68. Criticism expressed 

(1) “Perhaps no legal phrase is cit¬ 
ed more frequently than Sic utere, 
etc It is not uncommon for judges 
to decide important cases without 
practically giving any reason save 
the quotation of this maxim, which 
is evidently regarded by the court as 
affording, by its very terms, a satis¬ 
factory ratio decidendi. Yet m the 
vast majority of cases this use of the 
phrase is utterly fallacious"—Hale 
v Farmers Electric Membership Cor¬ 
poration, 99 P.2d 454, 456, 44 N.M 
131. 

(2) “The maxim Sic utere tuo ut 
alienum non lsedas, is iterated and 
reiterated in our books, and yet there 
is scarcely an aphorism known to the 
law the true application of which is 
more vague and undefined Inter¬ 
preted literally it would enjoin a man 
against any use of his own property 
which in its consequences might in¬ 
juriously affect the interest of oth¬ 
ers; but no such legal principle ever 
existed While, therefore, Sic utere 
tuo, etc., may be a very good moral 
precept, it is utterly useless as a 
legal maxim. It determines no right, 
it defines no obligation." 

N.M.—Hale v Farmers Electrical 
Membership Corporation, supra 
N.Y—Auburn & Cato Plank Road Co. 
V. Douglass, 9 NY. 444, 445. 

(3) "The maxim Sic utere tuo ut 
alienum non lsedas, as commonly 
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that it does not present a hard-and-fast rule to be 
generally employed. 69 The maxim has been applied 
in a number of cases. 70 

Sic utere tuo nt alienum non laedas is the basis of 
the principles governing the use of property as dis¬ 
cussed in Property § 13 b(2) (b), and is at the 
foundation of the law of nuisances as stated in 
Nuisances § 8. 

The general rule that a person must so use his 
own property as not to injure others is stated in 
Negligence § 4 b(2) (a), and is referred to in its 
various specific applications throughout the title, as 
in § 74 where it is applied to real property. 

Other maxims. “Sic” as the first word of other 
maxims as to which there have been no recent ap¬ 
plications see 58 C.J. p 706 notes 1, 2. 


SICK. Affected with disease; 71 affected with dis¬ 
eases of any kind; 72 ill; indisposed; not in 
heath; 73 weak; ailing; diseased; disordered; 74 af¬ 
fected with, or attended by, nausea, inclined or in¬ 
clining to vomit. 75 

In a somewhat different sense, “sick” is defined as 
meaning having a strong dislike, disgust with, of,, 
as to be sick of flattery, to be sick of a country 
life. 76 

The term is sometimes used as a prefix to certain 
nouns such as bay, berth, bungalow, bunk, chamber, 
allowance, book, club, cookery, etc., as meaning ap¬ 
propriate or given up to, occupied by one or more 
persons in a state of illness; of or pertaining to, 
connected with, persons suffering from illness'. 77 

The word “sick” is used interchangeably with 
“sickness,” and is practically of the same import. 73 


translated (So use your own as not 
to injure another’s), is doubtless an 
orthodox moral precept; and in the 
law, too, it finds frequent application 
to the use of surface and running 
water, and indeed generally to ease¬ 
ments and servitudes But, strictly, 
even then, it can mean only, ‘So 
use your own that you do no legal 
damage to another’s ' Legal damage, 
actionable injury, results only from 
an unlawful act This maxim also 
assumes that the injury results from 
an unlawful act, and paraphrased 
means no more than ‘Thou shalt not 
interfere with the legal rights of 
another by the commission of an un¬ 
lawful act/ or ‘Injury from an un¬ 
lawful act is actionable ’ Thus af¬ 
fords no aid in this case m deter¬ 
mining whether the act complained 
of is actionable, that is, unlawful It 
amounts to no more than the truism 
An unlawful act is unlawful This is 
a mere begging of the question, it 
assumes the very point m controver¬ 
sy, and cannot be taken as a ratio 
decidendi ” 

!N“ M —Hale v Farmers Electnc Mem¬ 
bership Corporation, supra, 

Tenn.—Payne v W & A R R Co., 

13 Lea 507, 537. 

(4) “The plaintiffs lean heavily on 
the maxim Sic utere tuo ut alienum 
non laedas This maxim, so often 
cited as the governing principle of 
decisions, affords little, if any, aid 
m the determination of the rights of 
parties m litigation. If it be taken 
to mean any injury to another by the 
use of one’s own, it is not true, and, 
if it means legal injury, it is sim¬ 
ply a restatement of what has al¬ 
ready been determined, ‘The maxim, 
Sic utere tuo ut alienum non lsedas, 
is msre verbiage A party may dam¬ 
age the property of another where 
the law permits, and he may not 
where, the law prohibits so that the 
maxim can never be applied till the 


law is ascertained, and, when it is, 
the maxim is superfluous ’ Erie, J, 
m Bonomi v. Backhouse, El Bl. & 
El 622, p. 643; 2 Austin, Jur (3rd) 
795, 829. The maxim is undoubtedly 
a sound moral precept expressing an 
ideal never fully attained in the so¬ 
cial state.” 

N M —Hale v. Farmers Electric Mem¬ 
bership Corporation, supra 
R.I—Rose v. Socony-Vacuum Corpo¬ 
ration, 173 A 627, 629, 54 R.I 411 

69. U S —E Rauh & Sons Fertilizer 
Co v Shreffler, CCA Ohio, 139 F 
2d 38, 41. 

70. Ga —Asphalt Products Co v 
Mar able, 16 S E 2d 771, 773, 65 Ga 
App. 877 

Pa —Harris v. Lewistown Trust Co , 
191 A 34, 38, 326 Pa. 145, 110 AL 
R. 749 

58 C J p 708 note 72 [b]. 

The leading case applying the max¬ 
im is the early case of Rylands v 
Fletcher, LR, 3, H L., 330—E Rauh 
& Sons Fertilizer Co. v. Shreffler, C C 
A Ohio, 139 F 2d 38, 41. 

71. ICan—State v. Douglas, 260 P 
655, 657, 124 Kan 482. 

N C-—Glenn v. Gate City Life Ins 
Co, 18 S E 2d 113, 115, 220 NC 
672. 

Incapacitation 

One is not ordinarily considered 
sick who performs his usual occupa¬ 
tion, although some organ of the 
body may be affected; he is regard¬ 
ed as sick when that diseased condi¬ 
tion has advanced far enough to inca¬ 
pacitate him.—Leftwich v. Inter- 
Ocean Casualty Co., 17 SE.2d 209, 
212, 123 WVa. 577—Milam v. Nor¬ 
wich Union Indemnity Co, 149 S.E 
668, 669, 107 W.Va. 574. 

72. N.J —Fazekas v. Perth Amboy 
Holy Mary Roman Catholic Sick 
Ben Soc., 181 A 631, 632, 13 N.J 
Misc. 822. 

58 C.J. P 706 note 8. 


Bodily injury excluded 

“You would say that a man was 
sick of a fever, but you would never 
say that he was sick of a broken 
leg. Although a party may have lost 
some limb, yet he may be in perfect 
health, and although he may be dis¬ 
abled from manual labor in conse¬ 
quence of such loss it cannot be said 
that he is either ‘ill’ or ‘sick’ ” 

N.X—Fazekas v. Perth Amboy Holy 
Mary Roman Catholic Sick Ben 
Soc, supra. 

N Y.—Kelly v. Ancient Order of Hi¬ 
bernians, 9 Daly 289, 291 

73. N J —Fazekas v Perth Amboy 
Holy Mary Roman Catholic Sick 
Ben Soc, 181 A 631, 632, 13 NJ. 
Misc. 822 

58 CX p 706 note 11. 

74. Kan—State v. Douglas, 260 F, 
655, 657, 124 Kan. 482, 

75. N X—Fazekas v, Perth Amboy 
Holy Mary Roman Catholic Sick 
Ben Soc, 181 A 631, 632, 13 N.X 
Misc 822. 

NY—Kelly v. Ancient Order of Hi¬ 
bernians, 9 Daly 289, 291. 

Nauseating 

Eng—Regina v. Huddersfield, 7 E 
& B 794, 797, 90 E C L. 794, 119 
Reprint 1441. 

76. N.X—Fazekas v. Perth Amboy 
Holy Mary Roman Catholic Sick 
Ben Soc, 181 A 631, 632, 13 NX 
Misc 822 

N.Y —Kelly v Ancient Order of Hi¬ 
bernians, 9 Daly 289, 291. 

Disgusted 

Eng—Regina v Huddersfield, 7 E & 
B. 794, 797, 90 ECL 794, 119 Re¬ 
print 1441. 

77. Cal.—Nelson v. Dean, 168 P 2d 
16, 19, 27 Cal.2d 873. 

78. Ala—McAllister v. State, 181 So 
511, 513, 28 Ala App. 213. 
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SICK—SICKNESS 


Phrases employing the term are set out in the 
note. 79 

SICKNESS. The term “sickness” is said to have a 
well-defined meaning,80 and signifies a disease; 81 a 
malady; 82 a particular kind of disorder; 83 any 
morbid condition of the body which for the time 
being hinders and prevents the organs from normal¬ 
ly discharging their several functions; 84 any af¬ 
fection of the body which deprives it temporarily of 
the power to fulfill its usual functions. 85 

It is also defined as meaning the state of being 
sick or diseased; 86 the state of being sick or suffer¬ 
ing from disease; 87 a diseased condition of the 
system, 88 illness; 89 ill health. 90 

“Sickness” is further defined as meaning a dis¬ 
ordered, distracted, or enfeebled state of anything. 91 

The word “sickness” has been defined by the 
application of definitions of the term “sick” as 


meaning affected with disease; 92 affected with dis¬ 
ease of any sort; 93 not in good health; 94 ill; 95 in¬ 
disposed. 96 

Under the scientific, technical definitions of “sick¬ 
ness” the disability must arise from a pathological 
condition and affect the organs of the human sys¬ 
tem, 97 but construed according to common under¬ 
standing “sickness” is considered merely as a con¬ 
dition interfering with the usual avocations. 98 The 
term has been held not to mean a trifling illness, 
or an occasional physical disturbance resulting from 
accidental causes not permanent in their effects, or 
a temporary illness which readily yields to profes¬ 
sional treatment and leaves no permanent injury 
or disorder calculated or having a tendency to 
shorten life. 99 Sickness is either such as affects the 
body generally or only some part of it, 1 and, under 
some circumstances, is deemed to he an aet of 
God, 2 

In the subjoined notes, examples are given of 


79. Phrases 

(1) “Sick benefits 0 see the title 
index to Insurance, sub verbo “Mu¬ 
tual benefit insurance ” 

(2) “Sick leave” defined see 52 C 
J.S. p 1036 note 19 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 58 C J. p 707 notes 19- 
35. 

80. Me—Beaudoin v La Societe St. 
Jean Baptiste, 102 A. 234, 116 Me 
428, LE A1918B 641. 

81. Ala—McAllister v State, 181 So 
511, 613, 28 AlaApp 213 

N J.—Fazekas v. Perth Amboy Holy 
Mary Roman Catholic Ben Soc, 
181 A. 631, 632, 13 N.JMisc 822 
58 C J p 707 note 40. 

Phrases employing the term and 
as to which more recent adjudications 
have not been found see 58 C J. p 708 
notes 58-64. 

82. Ala.—McAllister v State, 181 So 
511, 513, 28 AlaApp. 213. 

N.J.—Pazekas v Perth Amboy Holy 
Mary Roman Catholic Ben Soc ,181 
A. 631, 632, 13 NJ.Misc 822 
58 C J p 707 note 41. 

83. Neb —Kane v Chicago, etc, R. 
Co, 132 N.W. 920, 921, 90 Neb 112, 
36 LR.A..NS., 1145, Ann Cas.l913A 
764. 

84. Ala —National Casualty Co v. 
Hudson, 21 So.2d 568, 570, 32 Ala. 
App 69. 

Ga.—American Life Ins. Co. of Bir¬ 
mingham, Ala. v. Stone, 50 S E.2d 
231, 234, 78 GaApp. 98—Martin v 
Waycross Coca-Cola Bottling Co., 
89 SEI 495, 4j96, 18 GaApp. 226. 
Tex.—Coca CojLa Bottling Co. v. Heck¬ 
man, Clv-App., 113 S.W.2d 20J, 203, 


Similarly defined 

A morbid state arising from a dis¬ 
eased body—Regina v Huddersfield, 
7 E & B 794, 799, 90 ECL 794, 119 
Reprint 1441 

85. Ala—National Casualty Co v 
Hudson, 21 So 2d 568, 570, 32 Ala 
App 69 

Ga—American Life Ins Co of Bir¬ 
mingham, Ala. v Stone, 50 S E 2d 
231, 233, 78 Ga.App 98 
Mont—Murray Hospital v. Angrove, 
10 F.2d 577, 582, 92 Mont 101 
Tex —Coca Cola Bottling Co v. Heck¬ 
man, Civ App, 113 SW2d 201, 203 
58 C.J. p 707 note 45 

86. Ala—McAllister v State, 181 
So 511, 513, 28 AlaApp 213. 

N J —Pazekas v. Perth Amboy Holy 
Mary Roman Catholic Sick Ben 
Soc, 181 A. 631, 632, 13 NJ.Misc 
822 

N.T—Kelly v Ancient Order of Hi¬ 
bernians, 9 Daly 289, 291. 

87. Neb—Kane v Chicago, etc, R 
Co, 132 N¥. 920, 921, 90 Neb 112, 
36 L.R.A ,N S., 1145, AnnCas.l913A 
764. 

88. N.T.—Kelly v Ancient Order of 
Hibernians, 9 Daly 289, 291. 

89. Ind—National Live Stock Ins 
Co. v Bartlow, 110 NE 224, 226, 
60 Ind App. 233, 

Neb —Kane v Chicago, etc , R. Co , 
132 NW 920, 921, 90 Neb. 112, 36 
L R A ,N S., 1145, Ann Cas.l913A 

764. 

90. Neb—Kane v. Chicago, etc., R. 
Co., supra 

91. Neb —Kane v Chicago, etc, R. 
Co, supra, 

92. Ala—McAllister v. State, 181 So. 
511, 513, 28 AlaApp. 213. 

127? 


93. Mont—Murray Hospital v. An¬ 
grove, 10 P 2d 577, 581, 92 Mont 
101 . 

94. Mont—Murray Hospital v. An¬ 
grove, supra 

95. Ala—McAllister v State, 181 
So 511, 513, 28 AlaApp 213 

Mont —Murray Hospital v. Angrove,. 
10 P 2d 577, 581, 92 Mont. 101. 

96. Ala—McAllister v. State, 181 So. 
511, 513, 28 AlaApp 213 

97. Mont—Murray Hospital v. An¬ 
grove, 10 P.2d 577, 581, 92 Mont. 
101 . 

Applies solely to a diseased condi¬ 
tion of the organs of the human sys¬ 
tem 

N J —Fazekas v. Perth Amboy Holy 
Mary Roman Catholic Sick Ben. 
Soc, 181 A. 631, 632, 13 NJMisc. 
822 

N T —Kelly v Ancient Order of Hi¬ 
bernians, 9 Daly 289, 292 

98. Mont—Murray Hospital v. An¬ 
grove, 10 P 2d 577, 582, 92 Mont. 
101 . 

WVa—Leftwich v. Inter-Ocean Cas¬ 
ualty Co, 17 S E 2d 209, 212, 123. 
W.Va 577 

58 C.J. p 707 note 39. 

99. WVa—Stockton v. Continental 
L Ins Co., 141 S.E. 878, 879, 105 
WVa. 240—Logan v. Provident 
Sav L Assur Soc., 50 S E. 529, 
533, 57 WVa 384. 

1. Cal.—Doody v' Davie, 246 P. 339, 
340, 77 Cal App 310 

Mont.—Murray Hospital v. Angrove, 
10 P.2d 577, 582, 92 Mont 101. 

2, N.T—Gaynor v. Jonas, 93 N.T S. 
2$7> 288, 104 App.Div. 35. 
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wliat the term has been held to include 3 or not to 
include* 4 

“Sickness” has been held equivalent to, or synony¬ 
mous with, “ailment” see 3 C.J.S. p 506 note 
97 2, “disease” see 27 CJ.S. p 143 note B5, “ill¬ 
ness” see 42 C.J.S. p 385 note 59, and “sick” see 
supra p 1276 note 78. 

It has been distinguished from “disease” see 27 
C-J.S. p 144 note 90. 

References to the term “sickness” in connection 
with mutual benefit insurance are made in the title 
index to Insurance, sub verbo “Mutual benefit in¬ 
surance.” 

SICUT. A Latin word meaning “as.” 5 It is the 
introductory word of a number of phrases and max¬ 
ims. 5 

SIDE. The term “side” has many meanings, 7 and 
whether one meaning or another is intended depends 
entirely on the context. 8 

The word is often used to express the idea of a 
line, edge, or surface, 9 and it may be used of all 
the bounding surfaces of an object, 10 and m this 
sense is defined as meaning the margin, edge, verge, 
or border of a surface; 11 any one of the bounding 


lines of a surface; 12 the bounding line of a geo¬ 
metrical figure, 13 one of the two terminal surfaces, 
margins, or lines of an object. 14 

However, the term “side” may not always refer 
to the border or edge, 15 nor does it always include 
the marginal parts of a surface, 16 and it may be 
used as exclusive of parts that may be called top, 
bottom, edge, or end, etc. 17 It may refer to any 
part or position viewed as opposite to, or contrasted 
with, another, 18 and it is sometimes used to ex¬ 
press the half or part lying on one side or the 
other of a central line, either actual or imaginary, 
drawn through a body; 19 one-half of the body 
(human or otherwise), considered as opposite to the 
other half, 20 especially one of the halves of the 
body lying on either side of the mesial plane, that 
is, of a plane passing from front to back through 
the spine. 21 

“Side” is also defined as the position of a person 
or party regarded as opposed to another person or 
party. 22 

With reference to courts, “side” means a province 
or field of jurisdiction. 23 

The word “side” has been distinguished from 
“edge” see 28 C.J.S. p 829 note 2, “end” see 30 


3. Held to include 

(1) Diseases of the eyes—Glenn 
v Gate City Life Ins Co, 18 SB 2d 
113, 115, 220 NO. 672—58 C J. p 708 
note 56 [a], [b]. 

(2) Injury, in its popular signifi¬ 
cance—Murray Hospital v Angrove, 
10 P 2d 577, 582, 92 Mont. 101—58 C. 
J. p 708 note 56 [c]. 

(3) Insanity 

La —Lewis v Liberty Industrial Life 
Ins. Co, 170 So. 4, 5, 185 La 589, 
107 ALR 286. 

Mont—Murray Hospital v. Angrove, 
supra 

58 C J p 708 note 56 [d] 

(4) Other examples see 58 C.J. p 
708 note 56 [ej-[g] 

4. Held not to include 

(1) Bodily injury unless the gener¬ 
al health is impaired —Fazekas v. 
Perth Amboy Holy Mary Roman 
Catholic Sick Ben Soc, 181 A. 631, 
632, 13 N J Mi sc 822—58 C.J p 70S 
note 57 [a] (3), 

(2) Pregnancy.—M u t u a 1 Benefit 
Health & Accident Ass'n v United 
Casualty Co, C.C A Mass , 142 F 2d 
390, 394—58 C J, p 708 note 57 [a] 
( 6 ). 

(3) Other examples see 58 CJ p 
708 note 57 [a] (1), (2), (4), (5), (7). 

.5. Bumll L.D 

>6. Phrases see 58 C.J. p 708 note 69 I 


Maxims see 58 CJ p 708 notes 70, 

71, p 710 notes 73-75. 

7. NT.—White v Knickerbocker Ice 
Co., 172 NE 452, 454, 254 NT 
152. 

8. Ill—Winslow v. Cooper, 104 Ill 
235, 243 

N T —White v Knickerbocker Ice 
Co, 172 NE 452, 454, 254 N.T 
152 

9. Ill—Winslow v. Cooper, 104 Ill 
235, 243. 

10. U S —Koerner v. Deuther, C C 
NT., 143 F 544, 545. 

58 C J p 710 note 79 

11. Ill —People v. Ohio, etc , R Co, 
21 Ill App. 23, 27 

Me.—Parkman v Freeman, 117 A 
301, 302, 121 Me. 341 

12. Me—Parkman v. Freeman, su¬ 
pra. 

58 C J. p 710 note 80 

13. Ill —People v Ohio, etc, R Co, 
21 Ill App. 23, 27 

Neb —Badura v Lyons, 23 N.W.2d 
678, 682, 147 Neb. 442 

As, the side of a field, square, river, 
road, etc. 

Neb —Badura v. Lyons, supra. 

14. Me—Parkman v Freeman, 117 
A 301, 302, 121 Me 341. 

15. N.T —White v Knickerbocker 
Ice Co., 172 N E 452, 454, 254 N.T. 
152. 


16. U S —Koerner v Deuther, C C.N 
Y, 143 F 544, 545. 

58 C J p 711 note 89. 

17. TJ S —Koerner v. Deuther, su¬ 
pra 

18. N T —White v. Knickerbocker, 
Ice Co, 172 NE 452, 454, 254 NT. 
152. 

19. Ill—Winslow v. Cooper, 104 Ill. 
235, 243 

Construed as meaning “half” 

Ill.—Winslow v Cooper, supra. 

20. Ill—Winslow v Cooper, supra 

21. Ill —Winslow v Cooper, supra 
58 C.J. p 711 note 12. 

22. Webster New Int.D. 

In litigation, the word “side” m the 
ordinary case means a plaintiff side 
or a defendant side—Carr v. Davis, 
199 NTW. 237, 239, 159 Mum. 485. 

23. Black L D. 

Jurisdiction of courts generally see 
Courts §§ 15-119, see also Admi¬ 
ralty §§ 5-69, and Equity $§ 7- 
18. 

Thus the same court is said to have 
different sides; an admiralty court 
may have an “instance side,” distinct 
from its powers as a prize court, 
the “crown side,” (criminal jurisdic¬ 
tion) is to be distinguished from the 
“plea side," (civil jurisdiction;) the 
same court may have an “equity 
side" and a “law side.”—'Black L.D 
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SIDE—SIDEWALK 


C5.J.S. p 241 note 65, and “front” see 37 C.J.S. p 
1386 note 82. 

Phrases employing the term are set ont in the 
note. 24 

SIDE—KICKER. A coined expression which is said 
never to have been accorded the dignity of a 
place in the dictionaries and to be without any 
standing in lexicology. As a matter of common 
knowledge, it is not an uncommon expression in the 
vernacular of the street and is often used m collo¬ 
quial conversation; and it may with equal propriety 
express a social relationship between the parties to 
whom it is applied or convey the idea that they are 
business partners or have business interests in com¬ 
mon. 2 ^ 

SIDEMEN. Members of an orchestra other than 
the leader. 26 


SIDEROSIS. That type of pneumoconiosis which 
is due to the inhalation of metallic dust. 27 

SIDEWALK. While it has been said that the term 
“sidewalk” has a definite 28 and well-understood 25 
meaning, it has also been stated that the word is 
a comprehensive one, 30 and that it has no strict 
legal interpretation, and its meaning and import 
must be governed by facts showing the limits 
and extent of the same in the street where it is 
located. 31 

A sidewalk is a part of the street, 32 and it is that 
part of a street or highway which is intended for 
use by pedestrians. 33 It is usually constructed as a 
part of the street at or along the side of the part 
thereof especially designed and constructed for the 
passage of vehicles and animals, 34 and there is often, 
if not generally, a gutter, which also constitutes 
a portion of the street, between such parts. 35 When 


24. Phrases 

(1) “Side-bar rule;” in English 
practice, there are some rules which 
the courts authorize their officers to 
grant as a matter of course without 
formal application being made to 
them m open court, and these are 
technically termed “side-bar rules,” 
because formerly they were moved 
for by the attorneys at the side bar 
m court, such, for instance, was the 
rule to plead, which was an order 
or command of the court requiring a 
defendant to plead within a specified 
number of days. Such also were the 
rules to reply, rejoin, and many oth¬ 
ers, the granting of which depended 
on settled rules of practice rather 
than on the discretion of the courts, 
all of which have been rendered un¬ 
necessary by statutory changes — 
Black L D 

(2) “Side head” is the name applied 
to two of the four operating units 
of a “sticker machine” m a planing 
mill, they are blocks of iron or steel, 
on two corners of which are set 
knives, and they are attached to a 
short shaft with a pulley on which is 
the belt running to the power pulley, 
they operate on the strips of rough 
lumber, and turn it out at the rear 
of the machine in the shape of fin¬ 
ished molding.—Gardner v. ‘Paine 
Lumber Co, 101 NW 700, 702, 123 
Wis. 338—58 C.J. p 712 note 25. 

(3) “Side line” as a term of com¬ 
mercial usage see 54 CJS. p 660 
notes 16, 17; see also Boundaries §§ 
35 c, 43, and the title index to Mines 
and Minerals. 

(4) “iSide set” see ante p 2 note 24. 

(5) “Side track” defined see Rail¬ 
roads § 1 p. 

(6) Other phrases as to which 
more recent adjudications have not 


been found see 58 C J. p 711 notes 91- 
9, 17-21, p 712 notes 35-38. 

25. Cal —Spoon v. Sheldon, 151 P 
150, 152, 27 CalApp. 765. 

58 C.J. p 712 note 41 

26. U S —Williams v. U. S , D.C.I1L, 
38FSupp 536,541 

27. Minn —Golden v. Lerch Bros., 
300 NW. 207, 210, 211 Mmn 30 

“Pneumoconiosis” defined see 72 C.J 
S. p 158 notes 61-75. 

“Silicosis” defined see Post. 

28. Mass—Salisbury v. Andrews, 19 
Pick 250, 258 

29. Ind—Wabash R Co. v De Hart, 
65 N.E. 192, 193, 32 Ind.App. 62 

Iowa—Central Life Assur Soc v 
City of Des Moines, 171 N.W. 31, 
32, 185 Iowa 573 

Mo—Woodson v. Metropolitan St 
R Co, 123 SW 820, 824, 224 Mo 
685, 30 LEA.N.S, 931, 20 Ann.Cas. 
1039. 

Tenn—Blackburn v Dillon, 225 SW 
2d 46, 47, 189 Tenn 240 

30. Neb —City of Ord v. Nash, 69 
N.W. 964, 965, 50 Neb. 335. 

31. N.Y—Porter v. Waring, 69 N.Y. 
250, 253, 2 Abb N Cas 230 

Pa—Callahan v. A. Wishart & Sons 
Co, 76 A 2d 386, 388, 365 Pa 498 
Similarly stated 

The word “sidewalk” has no strict 
legal interpretation, and what consti¬ 
tutes the sidewalk as contradistin¬ 
guished from the street must be de¬ 
termined from the facts.—Woodson 
v. Metropolitan St. R Co., 123 S W 
820, 824, 224 Mo 685, 30 LRA.,N.S, 
931, 20 Ann Cas. 1039. 

32. Colo.—Denver Public Works v. 
Hayden, 56 P. 201,* 204, 13 Colo App 
36 

Iowa—Central Life Assur. Soc, v. 
City of Des Moines, 171 N.W. 81, 32, 
185 Iowa 573. ; 
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Mass—Dickenson v. Worcester, 138 
Mass 555, 562. 

Mont—Headley v Hammond Bldg, 
33 P 2d 574, 576, 97 Mont 243, 93 
ALR 794 

Ohio —Pitzer v Sears, Roebuck & 
Co, 31 N E 2d 450, 452, 66 Ohio 
App. 35 

We understand, ex vi termini, that 
a part of the street is meant. 

Ind—Wabash R Co v. De Hart, 65 
NE 192, 193, 32 Ind App. 62 
Iowa—Central Life Assur. Soc. v. 
City of Des Moines, 171 NW 31, 32, 
185 Iowa 573 

Mo —Woodson v Metropolitan St R 
Co, 123 S.W 820, 824, 224 Mo. 685, 
30 LRA,NS, 931, 20 Ann.Cas. 

1039. 

Tenn—Blackburn v Dillon, 225 S.W. 
2d 46, 47, 189 Tenn 240 

33. Ga—Hancock v Rush, 183 SK 
554, 561, 181 Ga 587. 

34. Ind —Wabash R. Co. v. De Hart r 
65 NE 192, 193, 32 Ind App 62 

Iowa —Central Life Assur. Soc v. 
City of Des Moines, 171 N.W 31,. 
32, 185 Iowa 573. 

Mo—Woodson v. Metropolitan St R 
Co, 123 S.W 820, 824, 224 Mo. 685, 
30 L.R A ,N S, 931, 20 Ann Cas. 

1039. 

Tenn.—Blackburn v Dillon, 225 S.W. 
2d 46, 47, 189 Tenn. 240. 

35. Ind.—Wabash R. Co. v. De Hart, 
65 NE. 192, 193, 32 ,l£d.App 62. 

Iowa.—Central Life A3sur. Soc v. 
City of Des Moines, 171 NW 31, 
32, 185 Iowa 573 

Mo.—Woodson v. Metropolitan St R 
Co., 123 S.W. 820, 824, 224 Mo 685, 

. 30 LRA..N.S., 931, 20 Ann Cas. 

1039. , 

Tenn.—Blackburn v. Dillon, 225 S.W. 
2d 46, 47, 189 Tenn. 240. 



SIDEWALK 


80 C.J.S. 


the sidewalk is spoken of as being on a specific side 
of a designated street, it is understood to be a part 
so reserved of that street at or along the specific 
•side of the roadway. 36 

While a sidewalk is constructed somewhat dif¬ 
ferently from other portions of the street which are 
used by animals and vehicles, generally, 37 the word 
“sidewalk” docs not mean a walk 01 way constructed 
of any particular kind of material or in any spe¬ 
cial manner, 38 and a sidewalk does not necessarily 
consist of a walk made of boards or a place paved 
or otherwise improved for the use of foot pas¬ 
sengers. 39 

The word “sidewalk” is variously defined as 
meaning that part of the street assigned to the use 
of pedestrians; 40 that part of the street upon ei¬ 
ther side thereof that has been arranged for foot 
passengers, and not intended for use by vehicles 
and horsemen; 41 that portion of the street usually 


devoted to pedestrian travel; 42 that portion of a 
highway which has been set apart for pedestrians as 
distinguished from that which is used by vehicles; 43 
that part of a street of a municipality which has 
been set apart and is used for pedestrians, as dis¬ 
tinguished from that portion set apart and used for 
animals and vehicles; 44 that part of a street which 
the municipal 15 or town 46 authorities have pre¬ 
pared 47 or set apart 48 for the use of pedestrians; 
the space between the property line and the street 
curbing, set apart for that purpose, 49 a place set 
apart at the side of the street for the use of that 
portion of the public that travels on foot. 50 

“Sidewalk” is also defined as meaning the public 
way, generally somewhat raised, especially intended 
for pedestrians and adapted for their use; 51 a 
raised way for foot passengers at the side of a 
street or road; 52 a footway for passengers at the 
side of a street or road; 53 a footwalk by the side of 


36. Xnd —Wabash R Co v De Hart, 
65 N.E 192, 193, 32 Ind App 62 

Iowa—Central Life Assur Soc. v 
City of Des Moines, 171 NW 31, 
32, 185 Iowa 573 

Mo—Woodson v. Metropolitan St R 
Co, 123 SW 820, 824, 224 Mo 685, 
30 LR.A.NS, 931, 20 Ann Cas 
1039 

Tenn.—Blackburn v Dillon, 225 SW 
2d 46, 47, 189 Tenn 240 

37. Iowa.—Central Life Assur. Soc 
v City of Des Moines, 171 N.W 31, 
32, 185 Iowa 573 

It Is paved differently, that the 
public may be better served by main¬ 
taining: the two portions of the way 
separately—Central Life Assur. Soc 
v City of Des Moines, supra. 

38. Minn.—Graham v. Albert Lea, 50 
N.W 1108, 1109, 48 Mum 201 

39. Okl.—City of Duncan v Woods, 
151 P.2d 923, 925, 194 Okl. 371— 
City of Oklahoma City v. Meyers, 
46 P 552, 557, 4 Okl 686. 

Pa—Callahan v A Wishart & Sons 
Co, 76 A 2d 386, 388, 365 Pa. 498 
•40. Ala—Birmingham v Shirley, 96 

So. 214, 215, 209 Ala 305 
•Similarly defined 

(1) That part of a public street 
■or highway designed for the use of 
pedestrians.—Hancock v Rush, 183 S 
E 554, 561, 181 Ga 587. 

(2) That part of the street intend¬ 
ed only for pedestrians.—Little Rock 
v. Fitzgerald, 28 S.W 32, 33, 59 Ark 
494, 28 LRA 496. 

(3) That part of the street exclu¬ 
sively reserved for pedestrians —Cen¬ 
tral L Assur Soc v. Des Moines, 171 
N.W. 31, 32, 185 Iowa 673. 

41. Mo—-Woodson v. Metropolitan 
St. R. Co, 123 S.W 820, 824, 224 
Mo 685, 30 LRA.NS,, 931, 20 Ann. 


i Cas 1039—Murray v. St. Louis 
Public Service Co, App, 201 S.W, 
2d 775, 779 
Phrases 

(1) “Sidewalk space” defined as the 
| space from the lot line to the curb 

—Chicago Cold Storage Warehouse 
Co. v. People, 127 Ill App 179, 182. 

(2) Other phrases as to which more 
recent adjudications have not been 
found see 58 C J. p 713 notes 81-83 

42. Ohio—Pitzer v. Sears, Roebuck 
& Co, 31 N.E 2d 450, 452, 66 Ohio 
App 35. 

Similarly defined 

(1) That portion of the street set 
aside for the exclusive use of pe¬ 
destrians.—Streeter v Breckenridge, 
23 Mo App. 244, 250. 

(2) A portion of a public highway 
appropriated to pedestrians only.— 
Chicago v, Noonan, 121 Ill App 185, 
188 

(3) That portion of the public 
highway which is set apart by dedi¬ 
cation, ordinance, or otherwise, for 
the use of pedestrians—Ord v. Nash, 
69 N.W. 964, 965, 50 Neb, 335 

43. Pa.—McCormick v. Allegheny 
County, 106 A. 203, 204, 263 Fa. 146 

44. Minn.—Graham v Albert Lea, 50 
NW. 1108, 1109, 48 Minn. 201 

45. Ill—City of Elmhurst v Buett- 
gen, 68 N E 2d 278, 281, 394 Ill 
248—Kohlhof v. Chicago, 61 N.E. 
446, 192 Ill. 249, 85 Am S R. 335. 

46. N C —Ham v. City of Durham, 
170 SE 137, 138, 205 NC. 107— 
Hester v. Durham Tract Co., 50 S. 
E 711, 713, 138 N.C. 288, 1 L.R.A., 
NS., 981. 

47. Ill.—iKohlhof v. Chicago, SINE 
446, 192 Ill. 249, 85 Am.S.R. 335. 
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48. Ill—City of Elmhurst v. Buett- 
gen, 68 N.E 2d 278, 281, 394 Ill. 
248. 

N C—Ham v. City of Durham, 170 S. 
E. 137, 138, 205 NC 107—Hester 
v Durham Tract. 'Co, 50 S.E 711, 
713, 138 N.C 288, 1 L R A..N.S , 981 

49. Ky —Holmes v. Heeter, 142 S W. 
210, 211, 146 Ky 52, 38 L R.A,N S, 
935 

Similarly stated 

The space left on the side of a 
street and usually along its borders 
and inside of the curbing for foot 
passengers.—Asphalt & Granitoid 
Constr Co. v. Haeussler, Mo App., 80 
SW. 5, 7. 

50. Okl—City of Duncan v. Woods, 
151 P.2d 923, 925, 194 Okl. 371— 
City of Oklahoma City v. Meyers, 
46 P. 552, 557, 4 Okl 686. 

Pa—Callahan v A Wishart & Sons 
Co., 76 A 2d 386, 388, 365 Pa. 498 

51. Ind—Wabash R. Co. v. De Hart, 
65 NE 192, 193, 32 Ind.App. 62. 

Iowa.—Central Life Assur Soc. v. 
City of Des Moines, 171 NW. 31, 
32, 185 Iowa 573. 

Mo.—Woodson v. Metropolitan St. 
R Co, 123 SW. 820, 824, 224 Mo 
685, SO LR.A.NS., 931, 20 Ann 
Cas 1039 

Tenn —Blackburn v Dillon, 225 S W 
2d 46, 47, 189 Tenn, 240. 

Similarly defined 

A public way, especially intended 
for pedestrians —Russo v. Pueblo, 
168 P. 649, 650, 63 Colo. 519. 

52. Colo —Denver Public Works v. 
Hayden, $6 P. 201, 204, 13 Colo 
App 36. 

58 C J. p 713 note 63. 

53. Ind.—Marion Trust Co. v. In¬ 
dianapolis, 75 N.E. 834, 836, 37 
Ind.App. 672* 
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SIDEWALK—SIGILLUM 


a street or road; 54 a walk along a highway; 55 
a way for foot passengers; 56 a foot pavement. 57 

It has been said that the word “sidewalk,” taken 
in its ordinary and familiar acceptation, with regard 
to its general and popular use, does not include 
driveways, 58 and neither does it include a path con¬ 
structed for the use and convenience of bicycle 
riders, and which has never been designated, set 
apart, or used as a sidewalk 59 However, the term 
“sidewalk” may include a dirt approach to a bridge, 
with a stone wall on each side, stringers laid on the 
dirt, and a plank walk laid on the stringers for foot 
passengers, 60 and it may include a space on the side 
of a public bridge reserved for use of pedestrians 
crossing a river between two streets. 61 Where a 
sidewalk has become unsuitable, another part of the 
street, made constant use of by the public for foot 
passage, may become a sidewalk, within the usual 
meaning of the term. 62 

“Sidewalk” has been distinguished from “cross¬ 
walk” see 25 C.J.S. p 12 note 60, although a street 
crossing may be considered m a sense as a part of 
the sidewalk*, 63 “sidewalk” has also been distin¬ 
guished from “pavement” see 70 C.J.S. p 185 note 
36. 

Sidewalks are treated in various connections 


throughout this work, and for specific references 
consult the indexes to the titles Highways, Landlord 
and Tenant, Motor Vehieles, and Municipal Corpora¬ 
tions. See also the Descriptive-Word Index. 

SIDING. As a railroad term see Railroads § 1 k. 

SIERRA. A bridge of mountains and craggy rocks 
with a serrated or irregular outline. 64 

SIGHT. The word “sight” is defined as meaning the 
power of seeing; the faculty of vision or of per¬ 
ceiving objects; 65 also, act of seeing; perception of 
objects by the instrumentality of the eyes; view. 66 
Sight is a sense, 67 one of the five senses with which 
man is endowed by nature, 68 and it is not an 
oigan. 69 

SIGHT-SEEING BUS. See the index to the title 
Motor Vehicles. 

SIGILLUM. A Latin term; in old English law, a 
seal; originally and properly a seal impressed upon 
wax. 70 It is synonymous with “signum.” 71 

As the first word of a maxim as to which there 
have been no recent applications see 58 C.J. p 714 
note 2. 


54. Colo.—Denver Public Works v 
Hayden, 56 P 201, 204, 13 Colo App 
36 

55. N.Y —People v Meyer, 56 N.Y 
S 1097, 1099, 26 Misc. 117, 14 N.Y 
Cr. 57. 

56. Colo —Russo v Pueblo, 168 P 
649, 650, 63 Colo. 519. 

Mass —Salisbury v. Andrews, 19 Pick. 
250, 258. 

57. Colo.—Denver Public Works v 
Hayden, 56 P 201, 204, 13 Colo App 
36. 

Kan.—Challiss v. Parker, 11 Kan. 
384, 391 

N.Y.—Porter v. Waring, 51 HowPr 
- 295, 296 

Similarly defined 

(1) A paved way.—Asphalt & Gran¬ 
itoid Constr Co v Haeussler, Mo. 
App, 80 SW. 5, 7 

(2) A pavement.—Little Rock v 
Fitzgerald, 28 S W. 32, 33, 59 Ark 
494, 28 L.R A 496. 

(3) A paved or otherwise prepared 
way for pedestrians in a town, sepa¬ 
rated from the roadway ’by a curb 
or gutter—Denver' Public Works'v. 
Hayden, 56 P. 201, 204, 18 Colo App 

36 - • • ■ , , ■ • , 

(4) A pavement or something in 
the nature of ,a paveipent, jla^d on 
construct^' k tne ' Jpor^ion of' tfie 
street set apart:* tor ^travelers on fyot. 
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—Denver Public Works v. Hayden, 
supra 

58. Ill.—City of Elmhurst v. Buett- 
gen, 68 NE.2d 278, 282, 394 Ill. 248 

59. N Y.—Schell v. Town of German 
Flats, 108 N.Y S 219, 220, 123 App 
Div 197. 

60. Mich—Saunders v. Gun Plains 
Tp, 42 NW. 1088, 76 Mich 182. 

61. Tex —San Antonio v. Haynes, 
Civ App., 5 SW2d 205, 207. 

62. Iowa—Rea v, Sioux City, 103 N 
W 949, 950, 127 Iowa 615. 

63. Va —Richmond v. Schonberger, 
68 SE 284, 285, 111 Va 168, 29 L. 
R A ,N,S., 180 

64. Webster New Int D 

“The natural meaning of the term 
‘sierra’ would seem to point to a 
great mountain chain, rather than 
to a range of hills parallel to it and 
separated from it, except at one point 
where the two ranges are connected 
by a narrow ridge or divide."—'0 S 
v. Fossat, D.C.CaJr, 25 F.Cas No 15,- 
139, Hoffm Land Cas. 376. 

65. U.S.—Stewart v Home Life Ins. 
Co of New York, D.C.Colo, 29 F 
Supp. 834, 835. 

Me —Tracey v Standard Acc. Ins. 
Co, 109 A 490, 494, 119 Me. <£31, 
9 AL R. 521, 

Miss—Locomotive Engineers’ , r Mu¥‘ 
Life & Acc. Ins. Co. v. M:eeks r 127 
So 699, 703, 157 Miss 97. 
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Phrases 

(1) “Sight draft" see the title in¬ 
dex to Bills and Notes. 

(2) Other phrases as to more re¬ 
cent adjudications have not been 
found see 58 CJ p 714 notes 93-95, 
97, 98 

66. U S —Stewart v. Home Life Ins. 
Co of New York, D.C-Colo, 29 F. 
Supp 834, 835 

Me —Tracey v Standard Acc. Ins. 
Co, 109 A. 490, 494, 119 Me 131, 
9 ALR 521. 

Miss.—Locomotive Engineers' Mut. 
Life & Acc Ins Co. v Meeks, 127 
So. 699, 703, 157 Miss. 97. 

Similarly defined 

The power of perception of exter¬ 
nal objects through the eye—Texas 
Employers Ins Ass’n v. Thrash, Tex 
Civ App., 136 SW.2d 905, 908 

67. Tex —Texas Employers Ins. 

Ass’n v. Thrash, supra. 

68. U.S —Stewart v. Home Life Ins 

! Co. of New York, D.C Colo., 29 F. 
Supp. 834, 835. 

< 1 

69. Tex.—Texas Employers Ins. 

Ass’n v. Thrash, Civ App, 136 S.W 
2d 905, 908. 

,70. Black L.D. 

*7L SC—Relph v. Gist, 15 SC.L. 
- 267, 270 
58 C J. p 714 note L 


. < / 
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SIGN. The word “sign” has a number of mean¬ 
ings. 72 

As a noun, it is defined as meaning a lettered 
board, or other conspicuous notice, 73 placed on or 
before a building, room, shop, or office to advertise 
the business there transacted, or the name of the 
person or firm there conducting it; 74 an inscribed 
board, plate, space, or the like serving for informa¬ 
tion, guidance, advertisement, etc., as on or before 
a building or a place of business, or along a street 
or road; 75 an inscription or representation to in¬ 
dicate a place of business; 76 a token; emblem; 77 
a publicly displayed token or notice; 78 an arbitrary 
mark; symbol; 73 a signum. 80 In a different sense, 
it is defined as meaning a pant omim ic gesture. 81 

The noun “sign” has been held synonymous with 
“lettering” see 52 C.J.S. p 1054 note 2, and it has 
been distinguished from “signal.” 82 

The verb “to sign” is defined and distinguished 
from “to subscribe” in Signatures § 1, and reference 
is there made to phrases employing the word “sign” 
as a verb. 

SIGNAL. The noun “signal” is defined as meaning 
a sign made to give notice of something, as of a 
command or danger; 83 a sign, event, or watchword 
which has been agreed on as the occasion of con¬ 
certed action; that which incites to action; an 
initial cause or impulse. 84 It has been distinguished 


from “sign” see supra note 82. 

The verb “signal” is defined as meaning to com¬ 
municate by means of an understood sign. 85 

Many of the rules of navigation which are 
designed to prevent marine collisions provide for 
the giving of signals, either visible or audible or 
both. These rules specify the signals which shall be 
given in particular situations, as when a vessel is 
enshrouded by fog, or when a vessel is engaged in 
fishing, or m towing, or is at anchor, or is m distress, 
and are treated in their various aspects in the title 
Collision; and for specific references see the index 
to that title. 

Reasonable care in the operation of a motor ve¬ 
hicle may require that a motorist give warning sig¬ 
nals of his approach as stated in Motor Vehicles § 
288 a, and a considerable part of automobile law 
deals with the signals which are required and the lia¬ 
bility which attaches when such signals are not giv¬ 
en or are given improperly; and for specific refer¬ 
ences see the title index. 

In railroad terminology a “signal” is the doing 
of some act whereby notice or warning is given, 
such as ringing a bell, blowing a whistle, waving a 
lantern, or shooting a torpedo as stated in Rail¬ 
roads § 1 l, and various railroad signals are there 
defined. For other references see the title index. 

Signals are treated in various other titles through- 


72. Kan—Coleman v. St Louis-San 
Francisco R Co. f 286 P 254, 257, 
130 Kan 325 

As a railroad term see Railroads § 
1 r. 

Various meaning's 

U.S —Diederich v. W. Schneider 
Wholesale Wine & Liquor Co, Mo , 
195 F. 35, 38, 115 CC.A. 37 

73. Ga.—Pullman Co v. Carter, 6 S 
E 2d 351, 355, 61 Ga.App. 543. 

Kan —Coleman y. St Louis-^an 
Francisco R. Co, 286 P. 254, 257, 
130 Kan, 325. 

Tex—State Board of Dental Exami¬ 
ners v Bickham, Civ App., 203 S 
W 2d 563, 667. 

"Stop sign” 

(1) A traffic sign or signal requir¬ 
ing all traffic to stop before entering 
into or crossing an intersection — 
Sweet v Awtrey, 28 SE2d 154, 161, 
70 Ga.App. 334, 

(2) By common usage, the term 
has acquired the meaning of a legal¬ 
ly erected and maintained traffic sig¬ 
nal* 

Ga—Sweet v. Awtrey, supra 
N.Y.—Meadows v. Lewis, 257 NYS. 
137, 139, 235 App Div. 243. 


Other phrases 

(1) “Skeletonized sign” defined as 
a hollow sign with steel sides and 
glass letters.—Berkau v Little Rock, 
298 SW. 514, 515, 174 Ark, 1145 

(2) “Sky sign,” any letter, word, 
model, sign, device or representation 
m the nature of an advertisement, 
announcement or direction, support¬ 
ed or attached wholly or in part over 
or above any wall, building, or struc¬ 
ture—People v Murphy, 113 N.Y.S 
855, 857, 129 App.Div. 260. Distin¬ 
guished from “building” see 12 C J S. 
p 382 note 53. 

(3) Additional phrases as to which 
more recent adjudications have not 
been found see 58 C.J p 714 note Il¬ 
ls 

74. Kan.—Coleman v. St Louis-San 
Francisco R Co, 286 P. 254, 257, 
130 Kan. 325. 

Tex.—State Board of Dental Exami¬ 
ners v. Bickham, Civ.App., 203 S 
W 2d 563, 567. 

75. Tex —State Board of Dental Ex¬ 
aminers v. Bickham, supra. 

76. XT S —Diedench v. W. Schneider 
Wholesale Wine & Liquor Co., Mo, 
195 F. 35, 38, 115 CC.A. 37. 

77- XJ S —Diederich v. W Schneider 
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Wholesale Wine & Liquor Co., su¬ 
pra 

78. Ga —Pullman Co v. Carter, 6 
S.E 2d 351, 355, 61 Ga.App 543 

Kan.—Coleman v St. Louis-San 
Francisco R. Co., 286 P. 254, 257, 
130 Kan. 325 

Tex—State Board of Dental Exami¬ 
ners v. Bickham, Civ.App , 203 S W. 
2d 563, 567. 

79. XJ S.—Diederich v. W. Schneider 
Wholesale Wine & Liquor Co , Mo , 
195 F 35, 38, 115 C.C A. 37. 

80. NJ —In re Bullivant, 88 A 1093, 
1094, 82 tf.JEq 340, 51 L.R.A ,N S , 
169, Ann.Cas 1915C 72. 

81. XJ S —Diederich v. W. Schneider 
Wholesale Wme & Liquor Co, Mo 
195 F. 35, 38, 115 CCA. 37 

82. Kan.—Coleman v St. Lou is-San 
Francisco R. Co, 286 P. 254, 257, 
130 Kan. 325. 

83. Kan.—Coleman v. St. Louis-San 
Francisco R. Co., 286 P. 254, 257, 
130 Kan. 325. 

84. Kan.—Coleman v. St. Louis-San 

• Francisco R. Co, supra. 

85. Cal.—Nilson v. Oakland Tract. 
Co, 101 P. 413, 415, 10 Cal App. 
103. 
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out this work and reference is made to the indexes 
to the titles Carriers and Master and Servant. See 
also Mines and Minerals § 3 h. 

Phrases employing the term are set out in the 
note. 86 

SIGNATURE. The term, as indicating whatever 
mark, symbol, or device one may choose to employ 
as representative of himself, is treated in Signatures 
§ 1 et seq. 

86. Phrases 

(1) “Signal flag** as equivalent to 
“burgee” see 12 C J S. p 561 note 12 

(2) “Signal of distress’* described 
as a request for assistance see 27 
C.J S p 362 note 93.1. 


Signature within the meaning of the statute of 
frauds, see Frauds, Statute of §§ 201-215, and in 
connection with the execution of wills see the C.J.S, 
title Wills §§ 169-177, also 68 C.J. p 652 note 42—p 
668 note 59. 

In bookbinding, the word “signature” is defined as 
meaning a sheet of paper to be folded into four, 
eight, or sixteen pages. 87 

recent adjudications have not been 
found see 58 C J. p 715 notes 38, 39, 
42-45 

87. Iowa—State v. Young, 110 N. 
W. 292, 294, 134 Iowa 505, 13 Ann. 
Cas. 345. 


(3) “Traffic signals” see the index¬ 
es to the titles Highways and Motor 
Vehicles, and Municipal Corporations 
sub verbo “Streets or other public 
ways.” 

(4) Other phrases as to which more 
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§ 1 


SIGNATURES 

■This Title includes names of parties to instruments in writing, affixed to such instruments to give 
them validity or authenticate them, necessity, making and sufficiency thereof m general. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 

§ 1. Definition, necessity, purpose, and intent—p 1284 

2. Requisites and validity—p 1286 

3. -Use of initials and abbreviations—p 1288 

4. - Mark as signature—p 1289 

5. - By hand of party—p 1291 

6. - By hand of another—p 1291 

7. -Mode of affixing—p 1292 

8. -Evidence—p 1294 

9. - Official signatures—p 1295 

See also descriptive word index in the back of this Volume 


§ 1. Definition, Necessity, Purpose, and In¬ 
tent 

a. Definitions and distinctions 
>b. Necessity 
c. Purpose and intent 

a. Definitions and Distinctions 

The word “sign,” used as a verb, may be defined to 
mean to affix a signature; to ratify by hand or seal; to 
subscribe in one's own handwriting. The word "signa¬ 
ture" may be defined as a name, mark, or sign affixed 
to, or made on, an instrument or document in token of 
knowledge, approval, acceptance, or obligation. 

The verb “to sign” is defined as meaning “to affix 
a signature to, 1 to ratify by hand or seal, 2 to sub- 
scribe in one’s own handwriting;” 3 to show or de¬ 


clare assent, or attention, by some sign or mark; 4 
to write one’s name on paper, or to show or de¬ 
clare assent or attestation by some sign or mark, 6 
and, as applied to a written instrument, ordinarily 
it indicates the signing with one’s own hand. 6 A 
signature has also been defined as the act of put¬ 
ting down a person’s name at the end of an instru¬ 
ment to attest its validity, 7 any mark or sign made 
on an instrument or document in token of knowl¬ 
edge, approval, acceptance, or obligation; 8 and 
also as whatever mark, symbol, or device one may 
choose to employ as representative of himself. 9 
Stated in greater detail, in legal contemplation “to 
sign” means to attach a name or cause it to be at¬ 
tached by any of the known methods of impress- 


1. DC —McGrady v. Munsey Trust 
Co, Mun.App, 32 A-2d 106. 

Okl —City of Muskogee v. Senter, 96 
P 2d 634, 636, 186 Okl 174 

Tex —Zaruba v Schumaker, Civ App , 
178 S W2d 542, 543. 

58 C.J p 718 note 1. 

“Countersign" defined see the defini¬ 
tion Countersign 20 C J.S pp 743, 
744. 

Phrases using word “sign.” or 
“signed” 

III.—Bamberger v Barbour, 167 N.E 
122, 335 Ill. 458 

58 C.J. p 714 note 16-p 715 note 29. 

2. Tex.—Zaruba v Schumaker, Civ. 
App., 178 S W2d 542, 543. 

58 C.J. p 718 note 1. 

3. Me,—Wamesit Nat Bank v. Mer-1 


nam, 96 A 740, 741, 114 Me. 437. 

Tex —Zaruba v. Schumaker, Civ App., 
178 S W 2d 542, 543. 

58 C J. p 718 notes 1, 3. 

4. NT —Davis v. Shields, 26 Wend 
341, 356 

5. NT—James v. -Patten, 6 N.T. 9, 
13, 55 AmD 376. 

58 C J. p 718 note 4. 

6. Ga —Hansen v Owens, 64 S E 
800, 803, 132 Ga 648. 

58 C J p 718 note 5. 

7. SC —Smith v. Greenville County, 
199 SE 416, 419, 188 SC. 349. 

58 C.J. p 718 note 8. 

End of instrument 

The ordinary legal meaning of the 
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word “signature" is that the person's 
name has been written at the end 
of the instrument —Ashbrook v. Rob¬ 
erts, 82 Ky. 298, 301, 62 Ky.L. 317. 

8. Cal.—In re Manchester's Estate* 
163 P. 358, 360, 174 Cal 417, ERA. 
1917D 629, Ann Cas.l918B 227—In 
re Walker, 42 P. 815, 816, 110 Cal. 
387, 52 Am S R. 104, 30 L R.A 460— 
Weiner v. Mullaney, 140 P.2d 704, 
712, 59 Cal App 2d 620. 

Tex—Bustillos v State, 213 S.W.2d 
837, 841, 152 Tex.Cr. 275. 

9. U.S—Joseph Denunzio Fruit Co. 

v. Crane, D C Cal, 79 F Supp. 117, 
128, affirmed, CA., 188 F.2d 569, 
certiorari denied 72 S.Ct. 37, 342 
U S 820, 96 LEd -■. 

58 C.J. p 718 note 9. 
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ing the name on paper with the intention of sign¬ 
ing it. 10 

A signature consists both of the act of writing 
the person’s name and of the intention of there¬ 
by finally authenticating the instrument 11 

While by long usage and custom "signature” has 
come generally to mean the name of a person writ¬ 
ten by himself, his autograph, 12 that signification is 
derivative, and is not inherent in the word itself. 13 

Other terms compared or distinguished. The 
words “subscribe” and “sign,” are to be distin¬ 
guished, 14 as are also the words “subscribed” and 
“signed ” 15 The word “sign,” used as a verb, and 
forms thereof, generally have a more comprehen¬ 
sive meaning than the word “subscribe” and forms 
thereof. 16 “To sign” applies to every species of 
written authentication, while “to subscribe” mdi- 


§ 1 

cates the making of a particular kind of signature. 17 
At common law an instrument might be “signed” 
by placing the signature anywhere on it, but “sub¬ 
scribing” a writing means, generally, a signature at 
the end or bottom thereof. 18 However, under some 
circumstances the words “signed” and “subscribed” 
have been regarded as interchangeable, 19 and the 
word “subscribe” or “subscribed” has been held 
to mean “sign” or “signed,” 20 and the word “signed” 
has been construed to mean “subscribed.” 21 

A distinction m meaning has been recognized be¬ 
tween “execute” and “sign,” 22 between “executed” 
and “signed,” 28 and between “execution” and “sign¬ 
ing” 24 or “signature,” 25 but under some circum¬ 
stances “executed” has been regarded as synony¬ 
mous with “signed” 26 or “signature,” 27 and “execu¬ 
tion” has been regarded as synonymous with 


10. Ky—Pardue v Webb, 70 S.W. 
2d 665, 666, 253 Ky 838. 

SC—Smith v Greenville County, 199 
SB 416, 418, 188 SC. 349. 

58 C J. p 718 note 6. 

In. primary sense 

(1) “To sign” is to make any mark 
Cal.—In re Manchester's Estate, 163 

*P 358, 360, 174 'Cal. 417, L.R A 
1917D 629. Ann Cas 1918B 227—In 
re Walker, 42 P 815, 816, 110 Cal. 
387, 62 AmS.R 104, 30 L R.A 460 
—Weiner v. Mullaney, 140 P.2d 
704, 712, 59 Cal App 2d 620 
Tex—Bustillos v State, 213 S W.2d 
837, 841, 152 Tex.Cr 275. 

(2) “To sign an instrument or doc¬ 
ument is to make any mark upon it 
in token of knowledge, approval, ac¬ 
ceptance, or obligation.** 

Cal—In re Manchester's Estate, su¬ 
pra—In re Walker, supra—Weiner 
v. Mullaney, supra 
Tex.—Bustillos v. State, supra, 

58 C J. p 718 note 6 [a]. 

11. Ark —Lee v Vaughan's Seed 
Store, 141 SW 496, 498, 101 Ark. 
68, 37 LRA,N S., 352. 

58 C.J. p 718 note 7. 

Similar definitions 

(1) The term “signature” Includes 
any memorandum, mark, or sign, 
written or placed vpon any instru¬ 
ment or writing with intent to exe¬ 
cute or authenticate such instrument 
or writing. 

U S —Joseph Denunzio Fruit Co v. 
Crane, D.C.Cal, 79 F.Supp 117, 128, 
affirmed, C.A, 188 F.2d 569, cer¬ 
tiorari denied 72 S Ct. 37*. 342 TJ.S 
820, 96 LEd ^—. ’ * - 

JST V,—Ip re ^omaniw's Wall, 29/5 N.Y. 
S' 925, ^33 >f J,63 ^Cisc 481. . * 

(2) Other similar definitions. 

OkL—Boyer v State, 97 P.2d 77'9, 
786, 68 OklCr. 220—Moss v.* Arnold, 
75 P 2d 491, 501, 63 Okl*C*. fc43 


Or—Toon v. Wapimtia Irr Co, 243 
P. 554, 557, 117 Or 374. 

58 C J p 718 note 7 [a]. 

“Signing consists both of the act 
of writing a person’s name and the 
intention in doing this to execute 
[or] authenticate **—U S Fidelity, 
etc., Co. v Siegmann, 91 N.W. 473, 
474, 87 Minn. 175. 

12. Cal—In re Walker, 42 P. 815, 
816, 110 Cal 387, 52 Am.S.R. 104, 
30 LRA. 460. 

58 C.J. p 718 note 10. 

13. Cal.—In re Walker, supra. 

14. Miss—Baker v. Baker’s Estate, 
24 So 2d 841, 843, 199 Mass. 388— 
Armstrong v. Walton, 62 So. 173, 
175, 105 Miss. 337, 46 LR.A.,NS, 
552, Ann.Cas, 1916E 137. 

15. Miss—In re George’s Estate, 45 
So 2d 571, 572—Baker v. Baker’s 
Estate, 24 So 2d 841, 843, 199 Miss. 
388—Better v. Hirsch, 76 So. 555, 
556, 115 Miss. 614 

Or—Commercial, Credit, Corporation 
v Marden, 62 P.2d 573, 576, 578, 
155 Or 29, 112 ALR. 931. 

16- Ind —Hamilton «v. State, 2 N E 
299, 360,103 Ind 96, 53 Am R 491. 
58 CJ p 718 note 13 [a] (1), (3). 
“Subscribe” defined as a verb see the 
C.J.S. definition Subscribe, also 60 
C.J. p 838 note 2-p 840 note 42 

17. NT.—James v. Patten, 6 N.Y. 9, 
55 Am.D. 3?6. 

18. Ky.—Terrell v. Commonwealth, 

,240 S.vy. 81,19 4 Ky, ,608^, / . 

N.Y —Dayis v. Shields! 26 'Wepd. 341, 
" 358—Miller v. Pelletier, 4 Edw^02, 
106—Matter of Strong, 1$ 

104, 2 Conn Surr 574. 

68 G*J p 718* note 13’ 1 - 'y 

Location of signature generally see 
infra 5 2 b. * f <“ r > 


19. Cal —California Canneries Co. v. 
Scatena, 49 P 462, 117 Cal. 447— 
In re Walker's Estate, 42 P. 815, 
110 Cal 387, 30 LRA 460, 62 Am. 
SR 104 

Neb—Myers v Moore, 110 N.W. 989, 
990, 78 Neb 448. 

20. Neb—Myers v Moore, supra. 

58 C J p 719 note 14. 

21. Tex.—Wade v. State, 2 S.W. 594, 
22 Tex App 256. 

58 C J. p 719 note 14 [aj. 

22. Me—Wamesit Nat Bank v. Mer- 
riam, 96 A' 740, 741, 114 Me, 437. 

Distinction, stated 

“To ‘sign’ one must subscribe in 
his own handwriting, to ‘execute* he 
may use the hand of another*”— 
Wamesit Nat Bank v. Merriam, su¬ 
pra. 

23 . Me—Wamesit Nat. Bank v. 
Merriam, supra. 

23 C.J. p 279 note 60 [ft]. /j 

24. NY.—Hayes v. Ammon, 85 N.Y. 

S 607, 608, 90 AppJDiv. 604. ^ ^ 

Distinction stated 

“Execution implies complete execu¬ 
tion—signing, sealing,,,and delivery— 
whereas signing implies only one of 
the steps towards execution.**—Hayes 
v. Ammon, supra. 

25. ,/Me.—Wamesit Nat. Bank v. Mart 
riam, 96 A 740, 741, 114 Me. 437. 

26; N.Y.—In re Livifigsfton,' 115 NY. 

' 'S 269, 270, 62 Misd. 3S4. J 
W.Va—Bensimer v. Fell, 12 SE. 

1 *1078, 1084, a&W.Via. 15, 31, 29 Am. 
'‘aft '774/'“; w '* 

Wis —Nielson' ' Schuckman, 11 N W. 
' 4#'4#, 55*Wis: ! 638, 643. 

23 C.J. p 279’note 60 [a] (2). 

I, 1 . *' >1 ' ‘ 

27. Wis.—Nielson v. Schuckman, 11 
N.W. 44, 46, 53 Wis. 638. 
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“signed,” 28 “signing,” 29 or “signature.” 30 

An indorsement may be equivalent to a signa¬ 
ture. 31 

b. Necessity 

? 

In the absence of a statutory requirement of signa¬ 
ture, a party to an instrument or document may be 
bound by it even though he has not affixed his signature. 

Instruments not required to be in writing or 
signed by the parties may be binding if accepted by 
the parties although not signed. 32 In the absence 
of a statutory requirement of signature, it is not 
essential to the validity of a sealed instrument that 
the obligor sign it; sealing it is sufficient. 33 When 
a signature is essential to the validity of an instru¬ 
ment, an acknowledgment is not a substitute there¬ 
for, or proof that it has been signed. 34 

ts. Purpose and Intent 

A signature is affixed to a writing for the purpose of 
authenticating it and for the purpose and with the in¬ 
tent that the signer shall be bound by the writing. 

The signature to a writing is placed there for 
the purpose of authenticating it 35 or to give notice 
of its source, 36 and for the purpose and with the 
intent that the individual signing the writing shall 
be bound thereby. 37 


§ 2. Requisites and Validity 

a. In general 

b. Location 

c. Adoption of signature 
a. In Genera! 

Generally, if there Is a requirement that an Instru¬ 
ment shall be signed or subscribed, it is sufficient if the 
signature is affixed in any manner which is commonly 
used. In the absence of statute providing otherwise, a 
person may use as his signature any character, sym¬ 
bol, figures, designation, or name other than his own, 
provided such form is used as a substitute for the name 
of such person. 

Where an instrument is required to be signed, it 
is usually sufficient if the signature is affixed in 
any manner which is commonly used, 38 and a like 
rule applies when subscription is required. 39 Vari¬ 
ance between signature and name in body of in¬ 
strument is not necessarily fatal to the validity of 
the instrument. 40 

As a general rule and in the absence of a stat¬ 
ute providing otherwise, a person may use any char¬ 
acter, 41 symbol, 42 figures, 43 or designation 44 he 
thinks proper to adopt as a signature, and be bound 
thereby, provided it is used as a substitute for his 
name. 46 A person may also use a fictitious name, 46 
a firm name, 47 or the name of another; 48 and a 
signature used by a person may be sufficient to give 
validity to an instrument even though it is illegi- 


28. Wis.—Nielson v. Schuckman, su¬ 
pra. 

29. Cal.—Knowles v Murphy, 40 P. 
1X1, 113, 107 Cal 107—King- v. 
Tarabino, 199 P. 890, 893, 35 Cal. 
App. 157 

23 C J. P 279 note 60 [a] (4). 

30. Cal —King v Tarabino, supra 
Wis—Nielson v. Schuckman, 11 N.W 

44, 46, 53 Wis 638. 

31. NT—People v. Chapman, 4 
ParkCr 56, 58. 

58 CJ p 718 note 9 [b]. 

32. Ga—Delaware Ins. Co v. Penn¬ 
sylvania F Ins Co., 55 S E. 330, 
126 Ga 380, 7 AnnJCas. 1134 

68 C J. p 719 note 15 
33- Miss—State v. Martin, 56 Miss. 
108 

58 C J. p 719 note 16. 

34. Miss—Jones v. Gurlie, 61 Miss 
423. 

35. Iowa—Town of Grundy Center 
v Marion, 1 N.W.2d 677, 231 Iowa 
425. 

Minn.—Brown v State Automobile 
Ins. Ass'n of Des Moines, Iowa* 12 
N.W 2d 712, 216 Minn. 329. 

N.Y.—Dorian Holding-, etc, Corp v 
Brunswick Terminal, etc, Securi¬ 
ties Co, 245 NTS 410, 230 App 
Div. 514. 

58 C.J„ p 719 note 18. 


30. Iowa—Town of Grundy Center 
v. Marion, 1 NW.2d 677, 231 Iowa 
425. 

37. Ky—Pontrich v. Neunann, 271 
SW 1049, 208 Ky. 715. 

58 C J p 719 note 19, p 720 note 20 

38. Ky.—W. J. Pell Co. v. Elswick, 
240 SW. 373, 194 Ky. 641. 

58 C.J. p 720 note 22 

39. Wis.—Mezchen v. More, 11 N W 
534, 54 Wis 214. 

58 C J. p 720 note 23. 

40. Mich —Torrans v. Hicks, 32 
Mich. 307. 

41. Ark.— Corpus Juris quoted in 

Walker v. Emnch, 206 S W 2d 769, 
770, 212 Ark 598. 

I Pa — Corpus Juris quoted in Tomilio 
v. Pisco, 187 A. 86, 89, 123 Pa. 
Super 423. 

58 C J. p 720 note 25. 

42. Ark, —Corpus juris quoted in 

Walker v. Emnch, 206 S W 2d 769, 
770, 212 Ark 598 

Pa— Corpus juris quoted in Tomilio 
v. Piscp, 187 A, 86, 89, 123 Pa 
Super 423. 

58 C.J p 720 note 26. 

43. Ark — Corpus Juris quoted in 

Walker v Emnch, 206 S.W.2d 769, 
770, 212 Ark 598 
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Pa—Corpus Juris quoted in Tomilio 
v. Pisco, 187 A. 86, 89, 123 Pa- 
Super. 423. 

58 C J. p 720 note 27. 

44. Ark —Corpus Juris quoted in 

206 S W 2d 769, 770, 212 Ark 598. 
Pa—Corpus Juris quoted in Tomilio 
v. Pisco, 187 A. 86, 89, 123 Pa 

Super 423 

58 C J. p 720 note 28. 

45. Ark—Corpus Juris quoted in 
Walker v. Emnch, 206 S.W 2d 769, 
770, 212 Ark 598. 

Pa—Corpus Juris quoted In Tomilio 
v. Pisco, 187 A. 86, 89, 123 Pa- 

Super 423. 

58 C J. p 721 note 29. 

46. Ark —Corpus Juris quoted in 
Walker v. Emrich, 206 SW2d 769, 
770, 212 Ark 598. 

58 CJ p 721 note 30—45 C.J. p 376 
note 4. 

47. Ark.—Corpus Juris quoted In 

Walker v. Emrich, 206 SW.2d 769, 
770, 212 Ark 598. 

58 C J. p 721 note 31. 

48. Ark.—Corpus Juris quoted in 
Walker v. Emrich, 206 S.W.2d 769, 
770, 212 Ark 598. 

Mo.—Radley v Meek, 165 S.W. 1192, 
178 Mo App 238. 

45 C.J. p 376 note 4. 
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ble. 49 It is not necessary that the entire name 
should be written, 50 and the insertion m, or the 
omission from, a signature of a middle name is 
immaterial 51 A form of signature prescribed by 
statute is not exclusive of any other method legally 
sufficient to accomplish the same result. 52 The fact 
that the word “signed” is inserted before a signa¬ 
ture does not render the signature insufficient. 52 

By whom made A signature may be made by 
the purported signer himself, as shown infra § 5, 
or through someone duly authorized by him, 54 but 
but the name of a person attached to a paper does 
not make it his act and deed unless he put it there 
himself or caused or permitted it to be put there 
by another. 55 Under a statute requiring an instru¬ 
ment to be signed in person, 56 or using similar 
words, 57 the signature must be made by the person’s 
own (hand or by another at his request and in his 
presence, and previous authority or subsequent rati¬ 
fication is not sufficient. 58 

b. Location 

The usual place of a signature Is at the end of the 


matter or instrument which Is to be authenticated or 
attested, and it is sometimes essential that the signa¬ 
ture should be so placed; but generally, in the absence 
of statutory requirement as to location, a signature placed 
m any part of the instrument is sufficient. 

The usual place for a signature is at the end of 
the matter or instrument which is to be authenti¬ 
cated or attested; 59 it is proper to place the signa¬ 
ture at the end, 60 and it is sometimes necessary to 
do so, 61 as, for example, according to some au¬ 
thorities, where a statute provides that an instru¬ 
ment or writing shall be subscribed, 62 although there 
is authority for the view that, under some statutes 
providing that an instrument shall be subscribed, 
it is not essential that the signature should be af¬ 
fixed at the end. 62 

Generally, m the absence of a statutory require¬ 
ment as to the location of a signature, the place of 
a signature on a writing is not controlling, 64 it is 
not necessary that the signature appear at the end 
of the instrument, 65 and the signature may he suf¬ 
ficient if the name of the person whose signature 
is required is placed by him in any part of the in¬ 
strument, 66 according to the decisions on the ques- 


49. Pa—Tomilio v. Pisco, 187 A. 86, 
123 Pa Super 423. 

58 C.J p 721 note 33 

50. N.Y —Corpus Juris quoted in 
Wagner v. Chemical Bank & Trust 
Co, 276 N.YS. 717, 719, 154 Misc. 
123. 

68 C.J. p 721 note 34. 

51. Ala.—Williams v State, 31 So 2d 
590, 33 AlaApp 119, affirmed 31 
So 2d 592, 249 Ala. 432 

52. Ky—Pardue v. Webb, 70 S.W 2d 
665, 253 Ky 838. 

58 C J p 721 note 35. 

53. Cal—People v. Crane, 87 P. 239, 
4 Cal App 142 

58 C J p 725 note 87 

54. Ala.—Mayhall v. Hyde, 113 So 
490, 22 AlaApp. 109, certiorari de¬ 
nied 113 So 492, 216 Ala 428. 

58 C.J p 726 note 95. 

Signature by hand of another see 
infra § 6. 

55. Ariz.—Lally v. Cash, 164 P. 443, 
18 Ariz. 574. 

56. Mass —Commonwealth v. Con¬ 
nelly, 40 N.E 862, 163 Mass. 539. 

58 C J p 726 note 97 

57. Wis—Mericle y. Hulks, 1 Wis 
366. 

58 C J. p 726 note 98. 

58. Mass —Commonwealth v. Con¬ 
nelly, 40 NE 862, 163 Mass 539 

Wis—Mericle v. Mulks, 1 Wis. 366. 

59. Ga.—Delaware Ins Co. v Penn¬ 
sylvania F Ins. Co, 55 8E. 330, 
126 Ga. 380, 7 AnnCas 1134 

Ky.—Ashbrook v. Roberts, 82 Ky. 
298, 62 Ky L. 317. 1 >' , 


Minn.—Brown v. State Automobile 
Ins Ass'n of Des Moines, Iowa, 12 
N.W.2d 712, 216 Minn 329. 

60. U.S—Corpus Juris cited in U 
S. v. Railway Express Agency, 28 
CCPA. 314, 325. 

58 C J. p 725 note 81. 

Signature to affidavit below jurat 
see Affidavits § 20 a (2) (b). 

61. NJ —Pincers v. Robertson, 24 
N.J.Eq. 348. 

Sufficiency of signature 
Under statute requiring signature 
at end or close of a writing, if a sig¬ 
nature be sufficiently near the end of 
a writing as to afford a reasonable 
inference that the signer intended to 
indicate that all he wished to au¬ 
thenticate and to which he proposed 
to be bound had been fully and com¬ 
pletely expressed, such a signature 
will satisfy the statute—Gentry v 
Gentry, 293 SW 1094, 219 Ky. 569 

62. Ind—Wild Cat Branch v. Ball, 
45 Ind 213. 

N.Y.—James v. Patten, 6 N.Y. 9, 55 
AmD 376 

Tex.—Lawson v. Dawson, 63 SW 
64, 21 Tex.CivApp 361 
Name in body of instrument 
Where a statute requires that an 
instrument be subscribed, the name 
in the body of the instrument is not 
sufficient—Wild Cat Branch v. Ball, 
45 Ind. 213—58 C.J. p 726 note 93. 

63. Neb.—Dollarhide v, James, 186 ‘ 
NW. 989, 107 Neb 624—Myefs v. 
Moore, 110 NW. 989, 78 Neb. 448. 

“Sign" and “subscribe" compared-and 
distinguished see supra § I’&i - ^ 
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64. Mmn—Brown v. State Automo¬ 
bile Ins. Ass’n of Des Moines, 
Iowa, 12 N.W 2d 712, 216 Minn. 329. 

Pa—Old Forge Borough v Foley Es¬ 
tate, 67 Pa.Super 125. 

65. U.S.—Corpus Juris cited in U. S. 
v. Railway Express Agency, 28 
CCP.A 314, 325. 

Iowa—Corpus Juris cited in Town 
of Grundy Center v Marion, 1 N. 
W.2d 677, 680, 231 Iowa 425. 

Pa—Corpus Juris quoted in Tomilfo 
v. Pisco, 187 A. 86, 89, 123 Pa 
Super 423—Old Forge Borough V- 
Foley, 67 Pa Super. 125. 

58 C J p 724 note 77 
Where a statute requires signing 
only, generally it is not essential 
that the signature should be placed 
at the end of the instrument or writ¬ 
ing.—Devereux v. McMahon, 12 SB. 
902, 108 NC. 134, 12 LEA. 205—58 
C J. p 724 note 77 [c]. 

If statute does not require instru¬ 
ment to be subscribed, generally it is 
not essential that the signature be 
placed at the end.—In re Williams* 
Will, 66 S.E2d 902, 234 NC. 228. 

66. U S —Corpus Juris cited in U. 
S v. Railway Express Agency, 28 
C.CP.A 314, 325. 

Minn.—Brown v. State Automobile 
Ins Ass'n of Des Moines, Iowa, 
12 N.W 2d/712, 216 Mmn. 329. 

Pa.—Old Forge Borough v. Foley 
Estate, 67 Pa Super. 125. 

£8 C.J. p 724 note 77 

Unless statute requires that sig¬ 
nature be subscribed, signature may 
be placed anywhere on instrument. 



§§ 2-3 


SIGNATURES 


80 C.J.S. 


tion, for the purpose of authenticating' it, 67 as at 
the head 68 or m the body 69 of the instrument, 
or if it is written across the face of a document, 70 
or even if it is placed on another statement or 
writing accompanying the instrument. 71 

A signature placed between two parts of an in¬ 
strument may apply to the whole instrument if it is 
shown to have been so intended. 72 Where, how¬ 
ever, written or printed matter appears below the 
signature, 73 on the back of the instrument, 74 or 
on separate sheets of paper, 75 a signature authen¬ 
ticates only the matter intended by the parties to 
be included as part of the instrument, and it is es¬ 
sential that the intention should be manifested ei¬ 
ther by express reference or by internal evidence in 
the writings involved from which an inference of 
intention follows. 76 

Where a person intends to sign as a witness to 
an instrument, but signs it in the place for the 
principal to sign, the fact that he signed as a wit¬ 
ness may be shown. 77 Likewise, where a signer 
intends to sign as a principal but signs in the place 
of a witness, that fact may be shown. 78 

Location of mark used as signature is discussed 
infra § 4 b. 


c. Adoption of Signature 

In the absence of a statute providing otherwise, a 
person may adopt a signature made for him by another 
or a signature made by him on a previous occasion. 

In the absence of a statute providing otherwise, 
a person may adopt a signature written for him by 
another, 79 by subsequent approval and ratification, 80 
and a signature written m the absence of a person 
may be adopted even when forged. 81 A signature 
purposely made by a person on a previous occasion 
may be adopted for a new writing then made, with 
the same effect as though made anew. 82 

§ 3. -Use of Initials and Abbreviations 

An instrument may be properly signed where only 
the initial letter or letters of the Christian or given 
name or names are used with the surname, where only 
the full surname is used, where only the Christian or 
given name is used, or even where initials only are used, 
if a fuller signature is not required or contemplated 
under the particular circumstances. 

If a fuller signature is not required or contem¬ 
plated under the particular circumstances, an in¬ 
strument is properly signed, even though only the 
initial letter or letters of the Christian or given 
name or names, with the full surname, are used, 83 


—Brown v. State Automobile Ins 

Ass’n of Des Moines, Iowa, 12 N.W. 

2d 712, 216 Minn 329, 

67. U.S—Corpus Juris cited in XJ. 
S. v. Bailway Express Agency, 28 
CC.P.A 314, 325 

Minn.—Brown v. State Automobile 
Ins Ass’n of Des Moines, Iowa, 12 
N.W 2d 712, 216 Minn 329. 

Pa.—Old Forge Borough v. Foley 
Estate, 67 Pa Super. 125. 

58 C J. p 725 note 78. 

68. U S —Corpus Juris cited in TJ. 
S. v Railway Express Agency, 28 
C.C.PA. 314, 325. 

Minn —Brown v. State Automobile 
Ins Ass’n of Des Moines, Iowa, 
12 N W 2d 712, 216 Minn. 329. 

Wash.—Wright v Seattle Grocery 
Co, 177 P 818, 105 Wash 383. 

58 C J p 725 note 79 

69. U S.—Corpus Juris cited in U 
S v Railway Express Agency, 28 
CCPA 311, 325. 

Minn.—Brown v. State Automobile 
Ins Ass’n of Des Moines, Iowa, 12 
N W 2d 712, 216 Minn 329. 

58 C J p 725 note 80 

70. Cal.—California Canneries Co 
V. Scatena, 49 P 462, 117 Cal 447 

71. NT,—Connor v. Acme Engineer¬ 
ing, etc, Co, 132 NTS. 782, 148 
AppDiv 518 

68 C J p 725 note 83 

72. Pa.—Corpus Juris quoted in 
Tonnlio v, Pisco, 187 A. 86, 89, 123 
Fa.Super. 423. 

58 C.J. p 725 note 85. 


73. Minn.—Brown v State Automo¬ 
bile Ins. Ass’n of Des Moines, 

Iowa, 12 N W.2d 712, 216 Minn 329 

74. Minn —Brown v. State Automo¬ 
bile Ins Ass’n of Des Moines, 

Iowa, supra 

75. Minn—Brown v State Automo¬ 
bile Ins Ass’n of Des Moines, 

Iowa, supra 

76. Minn—Brown v. State Automo¬ 
bile Ins. Ass’n of Des Moines, 

Iowa, supra 

77. Minn—U. S. Fidelity, etc, Co 
v. Siegmann, 91 N.W. 473, 87 Minn 
175 

N T —Palmer v. Stephens, 1 Den. 
471. 

78. Mass —Richardson v Boynton, 
12 Allen 138, 90 Am.D 141. 

58 C J p 725 note 89. 

79. U.S —J. & S Ferguson v. Lyle, 
C.CAFla, 267 F. 817 

Cal —Corpus Juris cited in Kadota 
Fig Ass'n of Producers v Case- 
Swayne Co, 167 P.2d 523, 526, 73 
Cal App 2d 815. 

Ky—Pardue v. Webb, 70 S/V7.2d 665, 
253 Ky 838 

Nev—Picetti v. Orcio, 58 P 2d 1046, 
57 Nev 52, approved on rehearing 
67 P.2d 315, 57 Nev. 52 

Wyo—Corpus Juris quoted in Row- 
ray v. Casper Mut Building & 
Loan Ass’n, 45 P 2d 7, 12, 48 Wyo. 
290 

58 C.J. p 728 note 25. 

Acts constituting adoption 
Where person whose name signa- 
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ture purported to be voluntarily stat¬ 
ed that signature was his, in pres¬ 
ence of other contracting party, who 
acted to his detriment on faith of 
such statement, signature was adopt¬ 
ed—Rowray v. Casper Mut Building 
& Loan Ass’n, 45 P 2d 7, 48 Wyo. 290. 

80. Cal—Kadota Fig Ass’n of Pro¬ 
ducers v. Case-Swayne Co., 167 
P 2d 523, 73 Cal App 2d 815. 

81. Cal.—Corpus Juris cited in Ka¬ 
dota Fig Ass'n of Producers v 
Case-Swayne Co, 167 P 2d 523, 526, 
73 Cal.App 2d 815. 

Tex—Mondragon v. Mondragon, 257 
SW. 215, 113 Tex. *404—Stout v. 
Oliveira, Civ App., 153 S.W.2d 590, 
error refused 

Utah— Corpus Juris cited in N M 
Long Co v. Kenwood Co., 39 P.2d 
1088, 1090, 85 Utah 524. 

Signature not adopted 
Utah.—-N. M Long Co. v, Kenwood 
Co, 39 P 2d 1088, 85 Utah 524 

82. Ky—Pontrich v. Niemann, 271 
S.W 3 049, 208 Ky 715. 

Wis.—McAbee v Gerarden, 204 NW. 
484, 187 Wis 397 

83. Ind—Pittsburgh, C, C & St. L 
Ry Co. v Gregg, 102 N.E. 961, 
181 Ind. 42 

Iowa — Corpus Juris quoted in Green¬ 
land v. Carter, 258 NW. 678, 680, 
219 Iowa 369 

Mich— Corpus Juris cited In People 
ex rel Wright v. Kelly, 293 N.W. 
865, ,869, 294 Mich 503. 

58 C.J. p 721 note 37. 
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or only the full surname, 84 or only the Christian 
or given name of the person signing, 86 is used. 

Signature may be by contraction of the real 
name. 86 A signature may be made by the use of 
initials only 87 unless it is contemplated that the 
usual and complete name should be used. 88 Initials 
alone, if used as a signature, are as efficacious as 
a signature as the whole name at length. 89 A sig¬ 
nature may be sufficient where the title of the signer 
is abbreviated. 96 

§ 4. - Mark as Signature 

a. In general 
b Sufficiency 

a. In General 

Generally, in the absence of a statute providing oth¬ 
erwise, a signature may be made by the use of a mark 
where the signer is unable to write his name, or even, 
according to some authorities, where he is capable of 
writing. 

“Mark,” as a signature, has been defined as a 
character, usually a cross, made as a substitute for 
a signature by one who cannot write. 91 Generally, 
in the absence of a statute providing otherwise, 
signature may be made by the use of a mark, 92 
where the signer is unable to write his name, 93 


as, for example, where, notwithstanding he knows 
how to write, he is physically unable to write. 94 
According to some authorities, a mark may be used 
as a signature even though the person making it 
is capable of writing 95 When an instrument is 
signed in this manner the person is bound as ef¬ 
fectually as though >he had written his full name 
to it. 96 

The term “signature” is defined by some statutes 
as inclusive of a mark by a person who cannot 
write, 97 or by an illiterate or infirm person, 98 and 
a signature made by mark m the manner provided 
for is sufficient. 99 Under some statutes, if a writ¬ 
ten signature is required and the signer is unable to 
write, the signature should be by his mark. 1 

Where a signature is by a mark, the mark itself, 
made by the person whose signature it is to be¬ 
come, 2 and not his name written near the mark, 3 
is the signature. 

b. Sufficiency 

(1) In general 

(2) Attestation 

(1) In General 

In the absence of statute otherwise providing, Tt Is 
immaterial by whom the name accompanying the mark 


84. Iowa.—Corpus Juris quoted in 
Greenland v Carter, 258 NW. 678, 
680, 219 Iowa 369 

58 C.J. p 721 note 38 

85. Iowa —Corpus Juris quoted in 
Greenland v. Carter, 258 N W. 678, 
680, 219 Iowa 369 

58 C.J. p 721 note 39. 

Full n ame appearing 1 elsewhere In 
instrument 

Ind—Zann v Haller, 71 Ind. 136, 36 
AmR, 193 

86. Iowa —Corpus Juris quoted in 
Greenland v. Carter, 258 NW. 678, 
680, 219 Iowa 369, 

87. Ind —Brown v. Grzeskowiak, 

101 NE.2d 639, dissenting opinion 

102 N E 2d 372 

Iowa —Corpus Juris quoted in 
Greenland v Carter, 258 NW. 678, 
680, 219 Iowa 369 
58 C.J. p 721 note 40. 

88. Iowa—Corpus Juris quoted in 

Greenland v Carter, 258 N.W. 678, 
680, 219 Iowa 369. 

58 C J. p 721 note 41 

89. Iowa.—Corpus Juris quoted in 

Greenland v. Carter, 258 N.W 678, 
680, 219 Iowa 369 
SB C.J. p 721 note 42. 

90. Iowa.—Corpus Juris quoted In 

Greenland 'v.» Carter; &58 N.W. fi?8, 
680, 219 R>wa 3fc9. • ‘' 

58 C.J. p 721 hotel 44/ * " \ It I ' 


91. Webster New Int.D. 

Other definition 

“A mark for a name or signature 
is the sign of a cross made in a little 
space left between the Christian 
name and surname, and the word ‘his’ 
is usually written above the mark 
and the word ‘mark* below it.*' 

Ky.—Staples v Bedford Loan, etc. 
Bank, 33 SW. 403, 98 Ky. 451, 17 
KyL 1035 

Pa—In re Kelly's Estate, 160 A 454, 
455, 306 Pa 551 

92. Ky—Conley v Coburn, 179 SW 
2d 668, 297 Ky 292. 

Tex—Bustillos v State, 213 S.W.2d 
837, 152 Tex Cr. 275 
58 CJ p 721 note 45, p 722 note 46, 
p 718 note 9 [a]. 

Intent to he hound 

Signature by mark is a valid sig¬ 
nature where it is intended by the 
one so signing that he is to he there¬ 
by hound by the instrument so 
signed —Sterba v. Lienhard, Ohio 
App , 95 N.E 2d 12. 

Adoption of signature 
Making cross between Christian 
name and surname and between 
words “his mark” evidences adopting 
of signature and assent to document, 
—In re Kelly's,Esta,tq f 160 A. 454,306 
Fa, 55;L , , - - , «‘T 

93. Cal,—Kadota Fig As,s’h of-Pro¬ 
ducers v Case-Swayne Co, 167 B. 

r 52Sf, 73 tJalAhpSd ' 

vl2S9 


Ky.—Conley v, Coburn, 179 SW.2d 
668, 297 Ky 292. 

La.—Mirandona Bros. v. Danos, App., 
56 So.2d 159 

58 C.J. p 721 note 45. 

94. Cal—In re Guilfoyle, 31 P. 553, 
96 Cal. 598, 22 L.R.A 370 

58 C J. p 721 note 45, p 722 note 47. 

95. Ga.—Neill v Hill, 123 SE 30, 
32 Ga App 381. 

58 C J. p 722 note 47. 

96. Ky—Conley v Coburn, 179 SW. 
2d 668, 297 Ky 202 

58 C J. p 722 note 48. 

97. Ky—Terry v Johnson, 60 S.W. 
300, 109 Ky 589, 22 KyL. 1210. 

98. Ga—Gillis v. Gillis, 23 S E. 107, 
108, 96 Ga. 1, 51 Am S.R. 121, 30 
LR A. 143. 

99. Ky.—Terry v, Johnson, 60 SW. 
300, 109 Ky. 589, 22 Ky.L 1210. 

58 C.J. p 722 note 50 

1. Mass—Irving v. Goodimate Co., 
70 NE.2d 414, 320 Mass. 454, 171 
A.LR. 326 

2. Ga—Gillis v. GUlis, 23 SE, 107, 
96 Ga. 1, 51 Am,S.R. 121, 30 LR A 
143. 

58 C.J. p 722 note 51. 

3. Ky.—Staples v Bedford Loan, 
etc.,- Bank, 33 S W 403, 98 Ky. 451, 
17 Ky.L. 1035. 

58 C.J. p 722 note 51* 
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Is written, and a signature by mark may be sufficient, 
notwithstanding the name accompanying the mark Is 
written incorrectly, the wrong name is written, no name 
accompanying the mark is affixed, or words indicating 
that the mark is intended as such are omitted. 

In the absence of statute otherwise providing, 
it is immaterial by whom the name of the person 
accompanying the mark is written, 4 and the full 
name of a party accompanying a mark made by him 
may be written by the obligee on the instrument 5 
The signature is not necessarily rendered insuffi¬ 
cient by the fact that the full name written by 
another and accompanying the mark is written in¬ 
correctly, 6 the fact that a wrong name is written 
there, 7 or by the fact that words indicating that 
it is intended as a mark are omitted, 8 at least where 
the full name accompanying the mark is written m 
the presence and at the request of the party 9 In 
the absence of a statute requiring a name to accom¬ 
pany the mark, the validity of the mark as a sig¬ 
nature is not affected by the fact that no name ac¬ 
companies it. 10 

Location. When a mark is used as a signature, 
it may be placed wherever the ordinary signature 
could be placed, 11 and, where the name must ac¬ 
company the mark, the fact that the mark and the 
name are not m immediate proximity is immate¬ 
rial. 12 

(2) Attestation 

A signature by mark may be valid at common law, 
although it Is not attested by a witness Under some 
statutes providing for attestation it has been held that a 
signature by mark which is not witnessed In the man¬ 
ner provided is not valid, but under other statutes the 
view has been taken that the method provided by stat¬ 
ute is not exclusive and that the effect of compliance 
therewith is only to establish prima facie the genuine¬ 
ness of the signature. 


A signature by mark, although not attested by a 
witness, may be valid at common law. 13 Some 
statutes require attestation of a signature by mark 
but an instrument which is not included within the 
terms or scope of the statute may be signed by 
mark without attestation. 14 A signature which meets 
the statutory requirements as to attestation is suffi¬ 
cient. 15 

Under some statutes providing for the method of 
witnessing a signature by mark, the view has been 
taken that, m the absence of compliance with the 
statute, the instrument is not signed, 16 and that it is 
essential to the validity of a signature by mark that 
it be witnessed m the manner provided, 17 except 
where the instrument is acknowledged before an 
officer competent to take acknowledgments, 18 or 
where certain documents are executed before a ju¬ 
dicial officer. 19 These rules have been applied or 
recognized with respect to a statute providing that 
a signature or subscription includes a mark when 
the person cannot write and his name is written 
near the mark by a person who writes ‘his own 
name as a witness, 20 and it has been held that, 
under such statute, in the absence of any recog¬ 
nized exception, it is essential that the person who 
writes the name of the signer by mark should also 
write his own name as witness. 21 

Under other statutes the view has been taken 
that the method provided by the statute for prov¬ 
ing the signature by mark of a person who cannot 
write is not exclusive, 22 and that the effect of com¬ 
pliance with the statute is only to establish prima 
fade the genuineness of the signature without oth¬ 
er proof of signing; 23 m the absence of compliance 
with the statute a mark is not a prima facie sig- 


4. Ala.—Johnson v. Davis, 10 So 
911, 95 Ala 293 

Mark made by hand of another than 
purported signer see infra § 6. 

5. Ala—McGowan v. Collins, 46 So. 
228, 154 Ala. 299. 

58 CJ. p 722 note 53. 

6. WVa —Bachmsky v Federal 

Coal, etc, Co , 90 S E 227, 78 W.Va. 
721 

58 C.J p 723 note 54 

7. Ala—Bailey v Bailey, 35 Ala. 
687 

58 C J p 723 note 55 

8. 3ST G — Sellers v Sellers, 3 SE 
917, 98 NC 13 

58 CJ, p 723 note 55 

9. Ala—-Harwell v Zimmerman, 47 
So 722, 157 Ala 473 

10. Tex.—Bustillos v. State, 213 
S.W 2d 837, 152 Tex Cr 275. 

68 CJ. p 723 note 58. | 


111. Ga—Horton v. Murden, 43 S,E. 
j 786, 117 Ga 72 

12. Cal—In re Guilfoyle, 31 P. 553, 
98 Cal 598, 22 LRi 370. 

58 C.J. p 726 note 92. 

13. Ark —Henry v. Union Sawmill 
Co, 287 S W. 203, 171 Ark 1023, 

58 C.J. p 723 note 59. 

14. Ky —Love v “Gibbs, 117 S.W.2d 
987, 273 Ky 775. 

58 C.J p 723 note 61 [a]. 

15. U S.—Kessel v. Austin Mm. Co, 
C.CHev, 144 P 859. 

58 C.J p 724 note 70. 

16. Ala.—Flowers v. Bitting, 45 Ala. 
448 

58 C.J. p 723 note 61. 

17. Okl.— Walker Bond & Co. v 
Purifier, 124 P. 322, 32 Okl 844. 

58 C.J. p 723 note 61, 

18. Idaho—-Hailey First Nat. Bank 
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V. Glenn, 77 P. 623, 10 Idaho 224, 
109 Am SR. 204. 

58 CJ p 723 note 62, 724 note 66 [a] 
Acknowledgment as equivalent of at¬ 
testation in general see Acknowl¬ 
edgments § 30. 

19. Okl —Walker Bond & Co. v. Pur¬ 
ifier, 124 P. 322, 32 Okl. 844. 

58 C J. p 723 note 62 

20. Okl —-Wialker Bond & Co. v. 

Purifier, supra. 

21. Okl—Walker Bond & Co. v. 

Purifier, supra. 

22. Ark—Naill v Kirby, 267 S.W. 
735, 162 Ark. 140 

Ky—Vanover v. Murphy, 15 S.W. 61, 
12 Ky.L 733 
58 C.J p 724 note 68 
Method of proof generally see infra 
§ 8 b. 

33. Ark —Naill v Kirby, 257 SW 
735, 162 Ark. 140—Ward v. Stark, 
121 S.W. 382, 91 Ark. 268. 
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nature, 24 unless properly acknowledged before an 
officer authorized to take acknowledgments, 25 and, 
hence, the mere presentation of a signature not so 
witnessed or acknowledged is not evidence of its 
validity. 26 

Under a statute providing for a signing by mark 
to be witnessed, the obligee m an instrument may 
be a competent witness where the obligor signs 
by mark, 27 but there is some authority to the con¬ 
trary. 28 It has been held that an agent of the ob¬ 
ligee having no present pecuniary interest in the 
instrument may 'become the attesting witness re¬ 
quired by statute 29 Where a statute requires that 
an attesting witness shall be able to write and shall 
write his own name, it has been held that a mark 
cannot be used as a signature by the witness. 30 

§ 5. -- By Hand of Party 

A signature may be made by the hand of the pur¬ 
ported signer either by his unaided efforts or with the 
aid of another. 

A signature may be made by the hand of the 


person whose signature it purports to be, 31 either by 
his own unaided efforts, 32 or with the aid of an¬ 
other, 33 as, for example, where such other, with 
the signer’s consent, guides the latter’s pen or pen¬ 
cil 34 Where the maker of an instrument in sign¬ 
ing his name is assisted by another person guiding 
or steadying his hand, the signature thus made is 
the act of the maker and not the act of the person 
assisting him. 35 

Under some statutes, if a written signature is 
required and the signer is able to write, the signa¬ 
ture must be in the signer’s own handwriting 36 

§ 6. - By Hand of Another 

Generally, in the absence of a statute providing 
otherwise, a signature may be made for a person by the 
hand of another who acts in the presence of such per¬ 
son at his direction or request or with his acquiescence. 

Generally, a signature may be made for a per¬ 
son by the hand of another, 37 acting in the pres¬ 
ence of such person, 38 and at his direction, 39 or re¬ 
quest, 40 or with his acquiescence, 41 unless a stat¬ 
ute provides otherwise. 42 A signature so made 


24. Ark —Henry v. Union Sawmill 
Co, 287 S.W 203, 171 Ark 1023. 

58 C J p 723 note 64. 

25. Ark —Ward v. Stark, 121 S W. 
382, 91 Ark. 268 

58 C.J. p 724 note 66 

26. Ky—Vanover v. Murphy, 15 S 
W 61, 62, 12 Ky.L 733. 

58 C J. p 724 note 67 

27. Ark—Dawkins v. Petteys, 181 
S W 901, 121 Ark 498. 

58 C J. p 724 note 71. 

28- Okl—Sivils v. Taylor, 69 P. 867, 
12 Okl 47 

58 C J. p 724 note 72. 

29. Ala—Mayhall v. Hyde, 113 So 
490, 22 AlaApp 109, certiorari de¬ 
nied 113 So 492, 216 Ala. 428. 

30. Ala.—Stewart v Beard, 69 Ala 
470 

31. Cal—Kadota Fig Ass’n of Pro¬ 
ducers v. Case-Swayne Co, 167 

P 2d 523, 73 Cal App 2d 815. 

58 C.J. p 726 notes 1, 2. 

32. N.C.—State v. Abernethy, 130 
SE 619, 190 N.C 768 

58 C J p 726 note 1. 

33. Cal—Rich v. Ervin, 194 P 2d 
809, 86 Cal App 2d 386 

Me.—In re Cox' Will, 29 A 2d 281, 
139 Me. 261 

34. Cal.—Harris v. Harris, 59 Cal 
620. 

58 C J. p 726 note 2 

35. Ark.—Vines v. Clingfost, 21 Ark. 
309. 

58 C.J. p 726 note 4. 

36. Mass —Irving v. Goodimate Co , 
70 NE 2d 414, 320 Mass. 454, 171 
A.L.R. 326. 


37. Cal—Rich v. Ervin, 194 P 2d | 
809, 86 Cal App.2d 386—Kadota Fig 
Ass’n of Producers v Case-Swayne 
Co, 167 P.2d 523, 73 Cal App 2d 815 

D C —McGrady v Munsey Trust Co , 
Mun App., 32 A 2d 106. 

Ga—Johnson v Rushing, 16 S E 2d 
502, 65 Ga.App 793—East Point 
Lumber Co. v Chandler, 167 S.E 
787, 48 Ga App. 361. 

Ky—Prichard v. Kitchen, 242 SW 
2d 988—Widick v. Pursifull, 187 
S W 2d 447, 229 Ky 773—Conley v. 
Coburn, 179 S.W.2d 668, 297 Ky. 
292 

La —Corpus Juris quoted In Wag¬ 
goner v Grant Parish Police Jury, 
14 So 2d 855, 858, 203 La. 1071- 
Corpus Juris cited in Morlet v. 
Maus, App, 170 So 392, 394. 

Or —Howard v. Hartford Fire Ins 
Co of Hartford, Conn., 144 P. 450, 
77 Or. 341 

Tex —Stout v. Olivera, Civ App , 153 
S W 2d 590, error refused. 

Wyo —Corpus Juris cited in Rowray 
v. Casper Mut Building & Loan 
Ass'n, 45 P 2d 7, 12, 28 Wyo 290 

58 C.J. p 726 note 5 

38. Cal —Rich v Ervin, 194 P 2d 
809, 86 Cal App 2d 386. 

, D C —McGrady v. Munsey Trust Co , 
Mun App , 32 A 2d 106 

Ga—Johnson v. Rushing, 16 S E 2d 
502, 65 Ga.App 793—East Point 

Lumber Co. v. Chandler, 167 S.E 
787, 48 Ga App. 361 

Ky—Prichard v Kitchen, 242 S.W 
2d 988—Widick v. Pursifull, 187 
S W 2d 447, 229 Ky. 773. 

La.— Corpus Juris quoted in Wag¬ 
goner v. Grant Parish Police Jury, 
14 So 2d 855, 858, 203 La. 1071— 
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Corpus Juris cited in Morlet v. 
Maus, App, 170 So. 392, 394 

Wyo—Corpus Juris cited in Rowray 
v. Casper Mut Building & Loan 
Ass’n, 45 P.2d 7, 12, 48 Wyo 290. 

58 C J. p 727 note 6. 

39. D C —McGrady v. Munsey Trust 
Co, Mun App, 32 A.2d 106. 

Ga—Johnson v Rushing, 16 $JEL2d 
502, 65 Ga App. 793. 

Ky.—Prichard v. Kitchen, 242 S.W. 
2d 988—Widick v. Pursifull, 187 
SW.2d 447, 229 Ky 773—Conley 
v Coburn, 179 S.W 2d 668, 297 Ky. 
292 

La—Corpus Juris quoted In Wag¬ 
goner v. Grant Parish Police Jury, 
14 So 2d 855, 858, 203 La 1071. 

Wyo.—Corpus Juris cited in Rowray 
v Casper Mut Building & Loan 
Ass’n, 45 P.2d 7, 12, 48 Wyo. 290. 

58 C J p 727 note 7. 

40. Cal—Rich v. Ervin, 194 P.2d 
809, 86 Cal App 2d 386 

Ga —East Point Lumber Co v. 
Chandler, 167 S E. 787, 48 GaApp. 
861 

La—Corpus Juris quoted in Wag¬ 
goner v Grant Parish Police Jury, 
14 So 2d 855, 858, 203 La 1071. 

Wyo —Corpus Juris cited In Row¬ 
ray v. Casper Mut Building & 
Loan Ass'n, 45 P2d 7, 12, 48 Wyo. 
290. 

58 C J. p 727 note 8. 

41. Ga—Wyatt v Walton Guano 
Co., 40 SE. 237, 114 Ga. 375 

La—Corpus Juris quoted in Wag¬ 
goner v. Grant Parish Police Jury, 
14 So 2d 855, 858, 203 La. 1071. 

42. La.—Corpus Juris quoted in 
Waggoner v. Grant Parish Police 
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becomes the signature of the person for whom it 
is made, 43 and it has the same validity as though 
written by him. 44 Such mode of signing is suffi¬ 
cient for a sealed instrument, even though the par¬ 
ty affixing the signature does not have authority 
to do so under seal. 45 Where a signature is made 
m this manner the person writing the name is re¬ 
garded as a mere instrumentality, by which the 
person whose signature is written exercises his 
own discretion and acts for himself, 46 and not 
through an agent. 47 So a mark made for a per¬ 
son at his direction may be regarded as his signa¬ 
ture. 43 

The writing of a name or the making of a mark 
by one other than the person whose signature the 
name or mark purports to be may constitute a suffi¬ 
cient signature of such person, where he touches 
the pen or pencil used m the process while the 
purported signature is being made, 49 but the touch¬ 
ing of the pen or pencil is not essential to the va¬ 
lidity of the signature. 50 It is not necessary under 
all circumstances that the signature of a person 
made 'by the hand of another at the request of 
such person should be made in the presence of such 
person. 51 The fact that a mark does not accom¬ 


pany a name written by the hand of another does 
not affect the validity of the signature 52 

By obligee for obligor . There is authority to the 
effect that neither of the contracting parties can 
act for the other in making signatures, 53 and that 
an obligee is incompetent to subscribe for an illiter¬ 
ate obligor, 54 but it has been held that the agent 
of the obligee having no present pecuniary interests 
in the instrument, 55 or a merely nominal obligee, 56 
may act for the obligor in signing an instrument. 
The view has been taken that the rule that an ob¬ 
ligee is incompetent to sign for the obligor applies 
only when the instrument is required to be in writ¬ 
ing and signed by the parties, 57 and that one con¬ 
tracting party may sign for another where the sig¬ 
nature is not required by statute. 53 

Signing through agent A signature may be made 
through an authorized agent. 59 

§ 7. - Mode of Affixing 

Generally, in the absence of a statute otherwise pro¬ 
viding, a signature may be affixed by writing by hand, 
by printing, by stamping, or by various other means. 

In the absence of a statute prescribing the meth¬ 
od of affixing a signature, it may be affixed in many 


Jury, 14 So 2d 855, 858, 203 La. 
1071 

Wyo.—Corpus Juris cited in Rowray 
v, Casper Mut Building 1 & Loan 
Ass’n, 45 P,2d 7, 12, 48 Wyo 290 

58 C.J. p 727 note 10. 

43. Ely.—Prichard v. Kitchen, 242 
SW.2d 988—Widick V. Pursifull, 
187 SW.2d 447, 229 Ky. 773. 

La—Coats v Guaranty Bank & 
Trust Co, 141 So 41, 174 La 503. 

Pa.—Callahan v. Potelunas, Com.PI, 
40 Luz.Leg Reg 78. 

58 C.J P 727 note 11. 

44. Ga.—Johnson v. Rushing, 16 S 
E 2d. 502, 65 GaApp 793. 

Ky—Prichard v. Kitchen, 242 SW 
2d 98S—Widick v Pursifull, 187 S 
W 2d 447, 229 Ky 773—Conley V 
Coburn, 179 S W.2d 668, 297 Ky 
292 

La—Corpus Jons quoted in Wag¬ 
goner v Grant Parish Police Jury, 
14 So 2d 855, 858, 203 La 1071- 
Coats v Guaranty Bank & Trust 
Co, 141 /So 41, 174 La. 503—Pru¬ 
dential Ins Co of America v. John¬ 
son, App., 176 So 625. 

Wyo—Corpus juris cited in Rowray 
v. Casper Mut Building & Loan 
Ass'n, 45 P 2d 7, 12, 48 Wyo 290 

58 C J. p 727 note 11. 

45. Mass.—Gardner v Gardner, 5 
Cush. 483, 52 Am IX 740. 

58 C J. p 728 note 12. 


46. La.—Corpus Juris cited in Mor- 
let v Maus, App, 170 So. 392, 394 

Wyo—Corpus Juris cited in Rowray 
v Casper Mut. Building & Loan 
Ass’n, 45 P 2d 7, 12, 48 Wyo 290. 

58 C J p 728 note 13. 

47. Ga—Johnson v Rushing, 16 S 
E 2d 502, 65 GaApp 793. 

La—Corpus Juris cited in Morlet v. 
Maus, App, 170 'So 392, 394 

58 C J p 728 notes 13, 14 


51. Cal—Kadota Fig Ass’n of Pro¬ 
ducers v. Case-Swayne Co, 167 P. 
2d 523, 73 Cal App 2d 815. 

Request or authorization by tele¬ 
phone 

The rule stated m the text was 
recognized where the request or au¬ 
thorization to sign was communicat¬ 
ed by telephone.—Kadota Fig Ass’n 
of Producers v. Case-Swayne Co, su¬ 
pra 


48. N C —Sellers v. Sellers, 3 SE 
917, 98 NC. 13. 

49. Wis —McAbee v. Gerarden, 204 
N.W. 484, 187 Wis 399. 

58 C J. p 726 note 3 
Touching pen and making mark 
Person authorizing another in his 
presence to sign instrument for him 
and touching pen and making his 
mark makes such other’s act his own 
—East Point Lumber Co v. Chand¬ 
ler, 167 SE 787, 48 GaApp 361 

50. Ga—East Point Lumber Co. v. 
Chandler, supra 

58 C J. p 726 note 3 [a]. 

Charge held not misleading 

A charge that person authorizing 
another in his presence to sign in¬ 
strument for him and touching pen 
and making his mark makes such 
other's act his own was held not 
erroneous, as misleading jury to be¬ 
lieve that person authorizing sign¬ 
ing must touch pen —East Point 
Lumber Co. v Chandler, supra. 
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53. Ala—Wright v. Forgy, 28 So. 
198, 126 Ala 389 

Ky—Slater v. Hatfield, 242 'S.W. 618, 
195 Ky. 281. 

53. Ala —Hamilton v. Adams, 108 
So 1, 214 Ala 440. 

58 CJ. p 728 note 17. 

54. Ala —Hamilton v. Adams, su¬ 
pra. 

55. Ala—Mayhold v Hyde, 113 So. 
490, 22 Ala App 109, certiorari de¬ 
nied 113 So. 492, 216 Ala, 428. 

58 C J p 728 note 19. 

56. Vt—Haven v. Hobbs, 1 Vt. 238, 
18 Am.D. 678 

57. Ind—Crow v Carter, 31 N.E. 
937, 5 Ind App 169. 

58. Ind.—Crow v. Carter, supra 

59. La —Corpus Juris quoted in 

Morlet v Maus, App lf 170 So. 392, 
394 w , 

58 C.J. p 728 note'23. 
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different ways. 60 It may be written by hand, 61 
and, generally, in the absence of a statute otherwise 
providing, it may be printed, 62 stamped, 63 typewrit¬ 


§ 7 

ten, 64 engraved, 65 photographed, 66 or cut from one 
instrument and attached to another. 67 A signature 


60. DC—McGrady v Munsey Trust 
Co, MunApp, 32 A 2d 106 

Importance of method 

"The method of affixing: the signa¬ 
ture would not seem important, if 
the intention is that it constitute the 
true signature of the maker"—Mc¬ 
Grady v Munsey Trust Co., supra 
Requirement that instrument he 
“signed” 

Under a statute requiring that an 
instrument shall be signed, “ 'sign¬ 
ing’ does not necessarily mean a writ¬ 
ten signature, as distinguished from 
a signature by mark, by print, by 
stamp, or by the hand of another,” 
notwithstanding a statutory provi¬ 
sion that, when the written signa¬ 
ture of a person is required by law, 
it shall always be the proper hand¬ 
writing of such person, or, m case 
he is unable to write, his proper 
mark—Assessors of Boston v Neal, 
40 NB 2d 893, 898, 3X1 Mass 192— 
Finnegan v Lucy, 32 N.E 656, 658, 
157 Mass. 439. 

61. U S.—Joseph Denunzio Fruit Co 

v Crane, D.C.Cal, 79 F Supp. 117, 
affirmed, CA, 188 F 2d 569, cer¬ 
tiorari denied 72 S Ct 37, 342 UJS. 
820, 96 LEd - 

Ariz—Corpus Juris quoted in Mari¬ 
copa County v Osborn, 136 P 2d 
270, 274, 60 Anz 290 
Cal—Corpus Juris cited in Kadota 
Fig Ass’n of Producers v Case¬ 
'S wayne Co, 167 P.2d 523, 526, 73 
Cal App 2d 815 

Okl—Corpus Juris quoted in Boyer 
v State, 97 P 2d 779, 786, G8 Okl 
Cr 220—Corpus Juris quoted in 
Moss v Arnold, 75 P 2d 491, 501, 63 
Okl.Cr 343 

SC—Corpus Juris quoted in,Smith 
v. Greenville County, 199 S.E 416, 
418, 188 SC 349 
68 CJ p 729 note 28. 

62. US —Joseph Denunzio Fruit Co. 

v. Crane, DC Cal, 79 FSupp 117, 
affirmed, CA, 188 F 2d 569, certio¬ 
rari denied 72 S Ct 37, 342 U-S. 820, 
96 LEd -■. 

Anz.—Corpus Juris quoted in Mari¬ 
copa County v Osborn, 136 P 2d 
270, 274, 60 Anz 290. 

Ark—Lesser-Goldman Cotton Co v 
Hembree, 259 'S-W 5, 163 Ark. 88 
—Leach v. Bald Knob State Bank, 
259 8W. 3, 163 Ark 91. 

Cal—Felt v. L B Frederick Co, 206 
P 2d 676, 92 Cal App.2d 157—Corpus 
Juris cited in Kadota Fig Ass’n of 
Producers v. Catse-Swayne Co, 167 
P 2d 523, 526, 73' Cal App 2d $15— 
. Weiner v Mullaney, 140 F f 2d 704, 
' 59 CalApp.2d 620. 

Mich:—'People ex re}. Wright v Kel- 
1 ly, 493 NW 865, ,294 Mich. 503. 


Ohio—State ex rel. Drucker v 
Reichle, App, 81 NE 2d 735 
Okl —Corpus Juns quoted in Boyer 
v. State, 97 P 2d 779, 786, 68 Okl Cr 
220—Corpus Juris quoted in Moss 
v. Arnold, 75 P 2d 491, 501, 63 Okl 
Cr 343. 

Or—Toon v. Wapinitia Irr. Co, 243 
P. 554, 117 Or 374 

S.C.—Corpus Juris quoted in Smith 
v Greenville County, 199 S E. 416, 
418, 188 SC 349. 

Wash—Wnght v. Seattle Grocery 
Co, 177 P 818, 105 Wash 383 
Wyo —Corpus Juris cited in Rowray 
v Casper Mut Building & Loan 
Ass’n, 45 P 2d 7, 12, 48 Wyo 290 
58 C J p 729 note 29. 

Printed handwriting of signer 
Mich—People ex rel Wright v Kel¬ 
ly, 293 NW 865 , 294 Mich 503 

63. Anz —Corpus Juris quoted in 
Mancopa County v Osborn, 136 P 
2d 270, 274, 60 Anz 200 

Cal —Corpus Juns cited in Kadota 
Fig Ass’n of Producers v Case- 
'Swayne Co, 167 P 2d 523, 526, 73 
Cal App 2d 815—Weiner v Mul¬ 
laney, 140 P 2d 704, 59 Cal App 2d 
620. 

DC—Packard v. U S , MunApp, 77 
A.2d 19—McGrady v Munsey Trust 
Co, Mun.App , 22 A 2d 106 
Ohio —'State ex rel Drucker v 
Reichle, App , 81 N E 2d 735 
Okl—Corpus Juris quoted in Boyer 
v. State, 97 P 2d 779, 786, 68 Okl 
Cr. 220—Corpus Juris quoted in 
Moss v Arnold, 75 P 2d 491, 501, 63 
Okl Cr. 343. 

S C.—Corpus Juris quoted in Smith 
v. Greenville County, 199 S E. 416, 
418, 188 S.C. 349 

Wyo—Corpus Juris cited in Rowray 
v Casper Mut Building & Loan 
Ass’n, 45 P.2d 7, 12, 48 Wyo 290. 

58 C.J p 729 note 30. 

Rubber stamp 

Cal—Weiner v Mullaney, 140 P 2d 
704, 59 Cal.App 2d 620. 

D C —McGrady v. Munsey Trust Co , 
MunApp, 32 A 2d 106. 

KM—Costilla Estates Dev Co v 
Mascarenas, 267 P 74, 33 NM 356 
Okl—Boyer v. State, 97 P 2d 779, 68 
Okl Cr. 220—Moss v. Arnold, 75 P 
2d 491, 63 Okl Cr 343 
Tex—Stout v. Oliveira, Civ.App , 153 
S W 2d 590, error refused 

64. U S.—Joseph Denunzio Fruit Co. 

v. Crane, D C Cal, 79 FSupp. 117, 
affirmed, C A., 188 F.2d 569, certio¬ 
rari denied 72 S Ct. ?7,,342 U S 820, 
96 LEd -- 

Ariz — Corpus Juris quoted in' Mari¬ 
copa Cbunty v Osborn, 136 P2d 
270, 274, 60 Anz. 290 • « ' 1 ’ 

Cal —Corpus, Juris cited in Kadota 
Fig Ass’n of Producers; y. Case- 


Swayne Co, 167 P.2d 523, 525, 73 
Cal App 2d 815—Weiner v Mul¬ 
laney, 140 P 2d 704, 59 Cal App 2d 
620 

D C —Packard v U S-, Mun App, 77 
A 2d 19 

Idaho —Corpus juris cited in Roddy 
v State, 135 P 2d 298, 64 Idaho 653 

Mass —Assessors of Boston v Neal, 
40 N E 2d 893, 311 Mass 192. 

Okl—Corpus juns quoted in Boyer 
v State, 97 P 2d 779, 786, 68 Okl Cr, 
220—Corpus Juns quoted in Moss 
v. Arnold, 75 P 2d 491, 501, 63 Okl 
Cr 343 

S C —Corpus Juns quoted in Smith v 
Greenville County, 199 SE 416, 
418, 188 SC. 349 

Tex.—Zaruba v, 'Schumaker, Civ App , 
178 S W 2d 642—Stout v Oliveira, 
Civ App f 153 S W 2d 590, error re¬ 
fused 

Wyo—Corpus Juris cited in Rowray 
v Casper Mut Building & Loan 
Ass’n, 45 P 2d 7, 12, 48 Wyo. 290. 

58 C J. p 729 note 31. 

65. U S —Joseph Denunzio Fruit Co 

v Crane, D C Cal, 79 FSupp. 117, 
affirmed, CA, 188 F.2d 569, certio¬ 
rari denied 72 S Ct. 37, 342 US. 
820, 96 LEd - 

Ariz—Corpus Juris quoted in Mari¬ 
copa County v Osborn, 136 P 2d 
270, 274, 60 Anz 290. 

Cal—Corpus Juris cited in Kadota 
Fig Ass’n of Producers v Case- 
•Swayne Co, 167 P.2d 523, 526, 73 
Cal App.2d 815 

Okl —Corpus Juris quoted, in Boyer 
v. State, 97 P 2d 779, 786,’ 68 OkL 
Cr. 220—Corpus Juris quoted in 
Moss v Arnold, 75 P.2d 491, 501, 
63 Okl Cr. 343. 

S.C.—Corpus Juris quoted in Smith 
v. Greenville County, 199 S.B. 416, 
418, 188 SC 349 

58 C J. p 729 note 32 

66. U S —Joseph Denunzio Fruit Co. 

v Crane, DC Cal, 79 FSupp„ 117, 
afi&rmed, CA., 188 F.2d 569, certio¬ 
rari denied 72 S Ct 37, 342 U.S' 820, 
96 LEd. - 

Anz.—Corpus Juns quoted in Man¬ 
copa County v Osborn, 136 P.2d 
270, 274, 60 Anz 290. 

Cal—Corpus Jtujis cited in Kadota 
Fig Ass’n of' Producers v Case- 
Swayne Co., 167 P.2d 523,, 526, 73 
Cal App 2d 815'. 

Ill—Weston V. My^ 33 Ill, 424. 

Okl—Corpus Juris quoted in Boyer 
v. State, 97 P2d 7,79, 786, 68 Okl. 
Cr. 220 —Corpus Juris quoted in 
Moss’ v. Arnold, ’75 P 2d 491, 501, 
63 OfclCr. 343. 

S.C—Corpus Juris quoted in Smith 
v Greenville County, 199 S.B. 416, 
418, 188 S.C 349. 


67. U.'S—Joseph Denunzio Fruit Co. 
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lithographed on an instrument “by a party may be 
sufficient for the purpose of signing it, 68 and it 
has been held or recognized that it is immaterial 
with what kind of an instrument a signature is 
made. 69 

Facsimile signature of a person may be a gen¬ 
uine signature. 70 

Signature with lead pencil may be sufficient. 71 

§ 8. -Evidence 

There may be a presumption that a written signa¬ 
ture on an instrument was written by the purported 
signer himself, and, where there is a presumption that 
an instrument was duly signed, one who alleges want of 
due signature has the burden to prove his claim. The 
genuineness of a signature may be proved by evidence. 

There may be a presumption that a written sig¬ 
nature on an instrument was written by the pur¬ 
ported signer himself, 72 and a person’s act m sign¬ 
ing his name to an instrument raises the presump¬ 
tion that he intends thereby to authenticate the 
instrument. 73 

Where there is a presumption that an instru¬ 
ment was duly signed, one who alleges want of 
due signature has the burden to prove his claim. 71 

When a signature is shown not to be in the hand¬ 


writing of the person whose signature it purports 
to be, the law will not presume other affirmative 
facts which would have made the signature binding, 
but the existence of such facts is a matter of 
proof 75 Where a purported signature is in the 
hand of another than the purported signer, one who 
alleges the effectiveness of the signature has the 
burden to prove that it was written under such cir¬ 
cumstances as to show the intent of the purported 
signer to authenticate the instrument. 76 A signa¬ 
ture by mark must be proved as any other signa¬ 
ture, 77 and, ordinarily, one who alleges a signature 
by mark has the burden of proof. 78 

Admissibility The appearance of the writing of 
a signature may be considered in determining its 
genuineness, 79 and the fact that a signature appears 
to be written with pen and ink is some evidence 
as to its genuineness. 80 Evidence that a purported 
signer could not write is admissible to show that 
the purported signature is a forgery. 81 Where the 
signature of a subscriber to an instrument was 
written by a third person, parol admissions of the 
party whose name is signed are admissible as tend¬ 
ing to show that it was done by his authority. 82 

Signature by mark may be proved to be genuine 
by testimony of witnesses to the making of the 


v Crane, D C Cal, 79 FSupp. 1X7, 
affirmed, CA, 188 F 2d 569, certio¬ 
rari denied 72 S Ct. 37, 342 U.S. 820, 
96 L Ed -. 

Ariz—Corpus Juris quoted in. Mari¬ 
copa County v Osborn, 136 P2d 
270, 274, 60 Anz. 290. 

Iowa—Lee County v. Welsmg, 30 N. 
W 481, 70 Iowa 198 

Okl—Corpus Jons quoted in Boyer 
v. State, 97 P.2d 779, 786, 68 Okl 
Cr. 220—Corpus Juris quoted in 
Moss v Arnold, 75 P.2d 491, 501, 63 
Okl Cr 343. 

S.C.—Corpus Juris quoted in Smith 
v. Greenville County, 199 S E. 416, 
418, 188 S.C 349 

68. US —Joseph Denunzio Fruit Co. 

v Crane, DC Cal, 79 FSupp 117, 
affirmed, CA, 188 F.2d 569, certio¬ 
rari denied 72 S.Ct. 37, 342 US. 
820, 96 L Ed -, 

Anz—Corpus Juns quoted in Mari¬ 
copa County v Osborn, 136 P.2d 
270, 274, 60 Ariz. 290. 

Cal— Weiner v Mullaney, 140 P.2d 
704, 59 Cal.App 2d 620 

Okl—Corpus Juris quoted in Boyer 
v. State, 97 P 2d 779, 786, 68 Okl. 
Cr. 220 —Corpus Juris quoted in 
Moss v. Arnold, 75 F.2d 491, 501, 63 
Okl Cr. 343. 

S.C—Corpus Juris quoted in Smith 
V Greenville County, 199 SE 416, 
418, 188 SC. 349. 

58 C J p 729 note 35. 

69, U.S—Joseph Denunzio Fruit Co I 


v Crane, DC Cal, 79 F.SupP 117, 
affirmed, CA., 188 F2d 569, certio¬ 
rari denied 72 S Ct 37, 342 US 
820, 96 LEd -. 

Ariz—Corpus Juris quoted in Mari¬ 
copa County v Osborn, 136 P 2d 
270, 274, 60 Anz. 290 

Iowa.—Drefahl v. Security Sav 
Bank, 107 NW. 179, 132 Iowa 563 

Okl.—Corpus Juris quoted in Boyer 
v. State, 97 P 2d 779, 786, 68 Okl 
Cr. 220—Corpus Juris quoted in 
Moss v. Arnold, 75 P 2d 491, 501, 63 
Okl Cr. 343 . 

S C — Corpus Juris quoted in Smith 
v. Greenville County, 199 BE 416, 
418, 188 SC 349 

70. Anz—Mancopa County v Os¬ 
born, 136 P 2d 270, 60 Ariz 290 

DC—McGrady v Munsey Trust Co., 
MunApp, 32 A 2d 106. 

Ohio.—State ex rel Drucker v. 
Keichle, APP, 81 NE 2d 735. 

Okl— Corpus Juris quoted in Boyer 
v. State, 97 P 2d 779, 786, 68 Okl. 
Cr 220— Corpus Juris quoted in 
Moss v. Arnold, 75 P 2d 491, 501, 
63 Okl Cr 343 

SC—Smith v Greenville County, 199 
SE 416, 188 SC 349. 

58 CJ. p 730 note 38 

71. Mo—Kleine v. Kleine, 219 SW 
610, 281 Mo 317, 8 A.LR 1335. 

58 C.J p 730 note 37. 

72. Ky—Ledford v. Hubbard, 292 
SW. 345, 219 Ky 9. 
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Presumptive evidence of due sub¬ 
scription 

A signature In which the signer 
used the initials of his Christian 
name was presumptive evidence ol 
subscription—Payne v. June, 92 Ind. 
252. 

73. Ky.—Ledford v Hubbard, 292 S. 
W 345, 219 Ky. 9 

74. Ind—Payne v. June, 92 Ind 252. 

75. Ga—Hansen v. Owens, 64 SE 
800, 132 Ga 648. 

76. Ky—Ledford v Hubbard, 292 
S.W. 345, 219 Ky 9. 

58 C J. p 730 note 40 

77. Ohio—Peoples Bank, etc, Co. v. 
Cereguti, 21 Ohio Cir Ct, NS, 38. 

58 C.J. p 730 note 42. 

78. Ky—Conley v Coburn, 179 S W. 

2d 668, 297 Ky 292—-Common¬ 

wealth v Campbell, 45 S.W. 89, 20 
KyL. 54. 

Ohio—Peoples Bank, etc, Co v. 
Cereguti, 21 Ohio Cir Ct ,N S , 38. 

79. Neb—Burr v Finch, 136 NW. 
72, 91 Neb, 4X7. 

80. Neb.—Burr v. Finch, supra 

81. Ga.—Hansen v. Owens, 64 S E 
800, 132 Ga 648 

82. Minn—Pottgieser v. Dorn, 16 
Minn. 204 

Tex.—Houston, etq, ,R Co. v Chand¬ 
ler, 51 Tex: 416. 
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mark, 83 and an instrument executed by a mark may 
be proved by the testimony of one who witnessed 
it, whether or not he was named as a subscribing 
witness. 84 Testimony to the effect that the pur¬ 
ported signer habitually used a mark instead of 
an ordinary signature, 85 or tending to establish 
some peculiarity in the mark itself, 86 or evidence 
that the mark was acknowledged by the maker as 
his mark, 87 is admissible to prove the genuine¬ 
ness of a signature by mark. When a signature by 
mark not attested m the manner provided for by 
statute is regarded only as not being a prima facie 
signature, other evidence of the execution of the 
mark than that provided for by statute may be of¬ 
fered for the purpose of proving its genuineness 88 

Weight and sufficiency. The mere fact that a 
person’s name is attached to an instrument is not 
sufficient proof of its genuineness. 89 Circumstan¬ 
tial evidence that a party could write and was al¬ 
ways accustomed to writing his name is not sufficient 
to overcome direct and positive evidence that m a 
particular instance the signing was by mark. 90 Un¬ 
der some circumstances, an oath by a purported 
signer verifying an instrument containing a mark 
and the certificate of the duly authorized officer 
before whom the oath was taken may be sufficient 
proof of the genuineness of the mark. 91 

Where the ultimate question is the genuineness 
of a signature by mark and a subscribing witness 
is out of the state, proof of the handwriting of 
such witness has been regarded as sufficient, 92 and 
a like rule has been applied when the subscribing 
witnesses to a signature by a mark are dead. 93 The 
view has been expressed, however, that proof of 
the handwriting of such witness is not sufficient if 


he is within the state. 94 

Denial of genuineness of a signature by a sub¬ 
scribing witness is not conclusive evidence that 
the signature is not genuine or sufficient, 95 and a 
question of fact remains as to whether or not 
the signature is genuine or sufficient. 96 

§ 9. - Official Signatures 

While in some instances the use only of the Initials 
of a public officer as a signature has been regarded as 
sufficient, it has been held or recognized that, under 
some circumstances at least, the surname is an essential 
part of an official signature and that the use of mere 
initials is not sufficient m legal proceedings. 

While in some instances the use only of the ini¬ 
tials of a public officer as a signature has been 
regarded as sufficient, 97 it has been held or rec¬ 
ognized that, under some circumstances at least, 
the surname is an essential part of an official sig¬ 
nature, 98 preceded by the initials or full given 
name, 99 and that mere initials are not a signature 
in legal proceedings. 1 A signing by the surname in 
full and the Christian name by its initials is gen¬ 
erally sufficient in official signatures. 2 The fact that 
the name of an officer is near the word “counter¬ 
signed” on a paper signed by several officers does 
not render the signature insufficient. 3 The official 
character or title of the signer may be abbreviated. 4 

By whom made . It has been held that signatures 
made by public officers in their official capacities to 
certain documents wthich the law requires to be 
signed by them must be made by the officers them¬ 
selves and cannot be made by another in the pres¬ 
ence and at their direction, 5 but the sufficiency of 
a signature made for an officer by another in the 


S3. NC—Devereux v McMahon, 12 
SE 902, 108 NC 134, 12 LRA 
205 

58 C.J. p 730 note 48. 

84. SC—Matheson v Caribo, 709 S. 

E 102, 117 SC 291, 17 ALE. 1263 
58 C.J p 730 notes 48 [a], 49. 

35. N C —Devereux v McMahon, 12 
S.E 902, 108 NC 134, 12 LB A. 
205 

86. NC.—State v Byrd, 93 NC. 624. 
58 C J. p 730 note 52. 

87. NC—State v Byrd, supra 

88. Ark—Henry v. Union Sawmill 
Co, 287 S¥ 203, 171 Ark. 1023 

58 CJ. p 730 note 56. 

89. Ariz—Bally v. Cash, 164 P. 443, 
18 Anz. 574. 

80. Ga—Neill v. Hill, 123 SB. 30, 
32 Ga.App. 381. 

58 C.J. p 731 note 57. 


91. Nev.—State v Depoister, 25 P. 
1000, 21 Nev 107. 

58 C.J. P 731 note 58. 

92. <8 C.—Shiver v Johnson, 4 SCL 
397. 

93. La.—ChafCe v. Cupp, 5 La.Ann 
684. 

58 C J. p 731 note 60. 

94. 'S.C —Shiver v. Johnson, 4 S C L 
397. 

58 C.J. p 731 note 59 [a]. 

95. S C.—Matheson v Caribo, 109 S. 
B 102, 117 SC. 291, 17 ALB. 1263 

Tex —Southwest Bitulithic Co v. 
Martinez, 143 SW.2d 116, 135 Tex. 
347. 

96. Tex.—Southwest Bitulithic Co. 
v. Martinez, supra. 

97. Ind—Brown v. Grzeskowiak, 101 
NE.2d 639, dissenting: opinion 102 
N.E 2d 372 

Tex —McCharen v. Mead, Chv.App., 


275 S W 117—Turner v. Teller, Civ. 
App, 275 SW. 115. 

98. Ky—Johnson v. Caddell, 63 S. 
W 2d 810, 250 Ky. 6 40. 

99. NT.—Smith v. Geiger, 95 NE. 
706, 202 NT 306, rehearing denied 
96 NE. 1130, 203 N.Y. 546. 

58 C.J. p 731 note 62 

1. Ky—Johnson v Caddell, 63 SW. 
2d 810, 250 Ky 540. 

58 C.J. p 731 note 63 

2. Ind—Old Wayne Mut. L. Assoc 
v McDonough, 73 NE 703, 164 Ind 
321. 

58 C J p 731 note 64 

3. Ill —Gurnee v. Chicago, 40 Ill. 
165. 

4. Ind.—Hawkins v. State, 86 N.E. 
419, 136 Ind 630 

58 C.J. p 731 note 65 

5. Me.—Chapman v. Limerick, 66 
Me. 390. 

58 C.J. p 731 note 66. 
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officer’s presence and at his direction, has been rec¬ 
ognized. 6 

Mode of affixing. While the view has been taken 
that, tinder some circumstances at least, the type¬ 
written name of an officer on an official document 
is not sufficient to constitute a signature, 7 and a like 


view has been taken as to the use of a facsimile 
signature produced by a rubber stamp, 8 it has been 
held or recognized that, under some circumstanc¬ 
es, an officer may sign by means of a facsimile 
signature, 9 10 of an autographed signature stamp, 19 
of a rubber stamp, 11 or of a typewriter. 12 


SIGNBOARD. A hoard for or bearing a notice or 
sign. 1 

SIGNIFY. To make known 2 by signs or words; 3 
express; communicate; announce; declare. 4 It has 
been held to be synonymous with, or equivalent to, 
“indicate” see 42 C.J.S. p 883 note 8. 

SIGNING. See Signatures § 1. 

SIGNUM. A Latin term, employed in the Roman 
and civil law to signify a sign; a mark, a seal; 
the seal of an instrument. 5 The term is also em¬ 
ployed to denote a species of proof. 6 

In Saxon law, the word “signum” denoted the 
sign of a cross prefixed as a sign of assent and 
approbation to a charter or deed. 7 

“Signum” has been held to be synonymous with 
“sigillum” see ante p 1281 note 71. 

SILD. A Norwegian word said to be synonymous 
with herring.” 8 

SILENCE. The state of a person who does not 
speak, or of one who refrains from speaking. 9 

“Silence” has been distinguished from “conceal¬ 
ment” see 15 C.J.S. p 795 note 26.1, and “suppres¬ 
sion of fact” see 35 C.J.S. p 386 note 37. 

The general rule as set out in Fraud § 15 is that 
mere silence is not representation, but an exception 
to this rule exists where the circumstances impose 


on a pei son a duty to speak and he deliberately 
remains silent, as stated m Fraud § 16. For other 
references to the treatment of silence in connection 
with the law of fraud see the index to the title 
Fraud; and see Fraudulent Conveyances § 351. 

Where a person, on being accused of crime, with 
full liberty to speak, remains silent, his silence is 
relevant as tending to show his guilt as stated m 
Criminal Law § 734 Admissions by silence as ad¬ 
missible in civil actions see Evidnce §§ 294-297. 

Silence is treated m various connections in the 
law of agency and in the law of estoppel, and for 
specific references see the indexes to the titles Agen¬ 
cy and Estoppel. For other specific references con¬ 
sult the Descriptive-Word Index. 

“Cone of vsilence” as an aeronautical term is dis¬ 
cussed in Aerial Navigation § 2. 

SILENTIUM IN SENATU EST VITIUM. See 

58 C.J. p 732 note 10. 

SILENT LEGES INTER ARMA. 19 

SILHOUETTE. Originally a portrait in black or 
some other uniform tint, sometimes varied as to the 
hair or other parts by lighter lines or a lightening 
of shade, showing the profile as cast by a candle on 
a sheet of paper, hence any opaque portrait, design, 
or image in profile; a representation of the out¬ 
line of an object filled in with a black color; a 
profile portrait m black, sueh as a shadow appears 


8. Ky —Pardue v Webb, 7 0 S.W 2d 
665, 253 Ky 838 

58 C J. p 726 note 98 [aj. 

7. Pa—Sechnst v York R. Co, 26 
PaDist. 658. 

58 C.J p 731 note 68. 

8. Ohio —State ex rel Drucker v. 
Reichle, App , 81 HE 2d 735 

9. Am —Maricopa County v Os¬ 
born, 136 P 2d 270, 60 Ariz 290. 

D C.—McGrady v Munsey Trust Co , 
Mun App., 32 A 2d 106 

S.C.—Smith v. Greenville County, 199 
QM'ilG, *188 SC. 349. 

10. S C.—Smith v. Greenville Coun¬ 

ty, supra. 


11. D C —McGrady v. Munsey Trust 
Co., Mun App, 32 A 2d 106. 

N M —Costilla Estates Dev Co v 
Mascarenas, 267 P. 74, 33 NM 356 

Okl—Boyer v State, 97 P 2d 779, 68 
Okl Cr 220—Moss v Arnold, 75 P 
2d 491, 63 Okl.Cr 343 

12. DC —Packard v. U App, 77 
A 2d 19 

1. Ga—Pullman Co v. Carter, 6 S 
E 2d 351, 355, 61 Ga App 543. 

2. Me—Goodwin v. Hodgkins, 77 A 
711, 712, 107 Me 170. 

58 C.J p 732 note 2. 

3. Wash—-State v. Klein, 162 P 52, 
53, 94 Wash. 212. 

4. Wash—State v, Klein, supra. * 
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5. Black L D. 

6. Black L I>. 

7. Black L.D 

8. TJ S —Reiss v. U S., C C N Y, 113 
P 1001. 

“Herring” defined see 39 CJS. p 897 
note 77. 

9. Black L.D 

10. A maxim meaning “The power 
of law is suspended during war.”— 
Black L D. 

“The Ciceronian maxim’* 

La—Smith v Stewart, 21 La Ann. 
67, 68, 99 Air^D 709, 

Applied in 

Ohio —Penny wit v poate, 27 Ohio 
St. 600, 629, 22 Am R. '340. 



80 C.J.S, 


SILHOUETTE—SILTCOSIS 


to be; a shadowgraph, a shadow picture which may 
be made by photographic process or cut out of a 
piece of black paper with scissors. 11 

SILICA. In chemistry, silicon dioxide or silicic an¬ 
hydride, Si02, occurring naturally m crystalline form 
as quartz, tridymite, etc. and in amorphous form as 
opal. Sand is impure silica 12 It is also referred to 
as a silicic acid in a state of purity. 13 Silica is said 
to occur in two forms, “free” and “combined,” 14 
and, as stated post p 1299 note 56, it is only free 
silica which can cause silicosis 

SILICATE. In chemistry, a salt of silicic acid. 15 

SILICIOTJS MARL. See 55 C.J.S. p 802 note 43. 

S3UCH7M. The name formerly applied to silicon, 
when it was classed with the metals. 16 


SILICON’. A dark, nut-brown, elementary sub¬ 
stance, destitute of metallic lustre, and a noncon¬ 
ductor of electricity; the base of silax or silica. 17 

SILICOSIS. An insidious, subtle, 18 progressive, 19 
specific, 20 chronic, 21 disease 22 of the lungs 23 Sili¬ 
cosis is sometimes called a pathological condition, 24 
a chronic condition of the lungs, 25 a latent, chronic 
process, 26 and it is defined generally as a fibrotie 
condition of the lungs due to prolonged inhalation 
and accumulation of minute particles of dust con¬ 
taining free silica; 27 a deposit of particles of silica 
in the tissues; specifically a chrome fibroid condition 
of the lungs or bronchial lymphatic glands, produced 
by inhalation of minute particles of silica. 28 

Silicosis is a foim of pneumoconiosis,and medi¬ 
cally it is known as “pneumonoconiosis,” or more 


11 . Mo —Frankel v German Tyro¬ 
lean Alps Co, 97 S.W. 961, 962, 121 
Mo.App. 51. 

58 C.J. p 732 note 17. 

12. Ohio —McKee v New Idea, App , 
44 N.E 2d 697, 708 

Silica as included m meaning- of term 
4 ‘mineral" see Mines and Minerals 
5 2b (8). 

Silica gel 

A hard transparent substance with 
ultra-microscopic pores possessing 
ability to absorb moisture from the 
air making it useful as a desiccant. 
It has other commercial uses where 
absorptive purposes are desired and 
where catalysts are useful, as in oil 
refining—Davison Chemical Corp v 
Joliet Chemicals, C.A.I11., 179 F.2d 
793, 794. 

13 . NT.—Electro-Silicon Co v. Haz¬ 
ard, 29 Hun 369, 373. 

14 . Ky—Cobum v North American 
Refractories Co., 174 S.W.2d 757, 
763, 295 Ky. 566. 

15. New Standard D. 

“Silicate of soda” is an inorganic 
material and not a plastic or thermo¬ 
plastic as the term is generally un¬ 
derstood—Sunlite Mfg. Co v. Clar- 
van Corporation, D.C.Wis, 73 F Supp. 
938, 941. 

16. XJ S —Electric Smelting & Alu¬ 
minum Co. v. Carborundum Co, 'Fa, 
102 F 618, 620, 42 CC.A. 537. 

58 CJ. p 732 note* 26. 

17 . N Y.—Electro-Silicoh Co. v. Haz¬ 
ard, 29 Hun 369, 373. 

“Silicon. r< carbide” is ' a substance 
formed by .fuotog a mixture of car¬ 
bon, aajd, gand'or silica in aii electric 
furnace at a very high temperature 
It is used as a,n abrasiys and refrac¬ 
tory Metz v. feuaVfeerto.wn Stove 
'Works; $9 A,kd 5$,4. 53(6; 15(6 Fa.Su-. 
per. 70. ' 
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18. Ind—In re Jefferies, 14 N.E,2d 
751, 753, 105 Ind.App 349. 

19. Mass—Gustafson’s Case, 21 N 
E 2d 961, 962, 303 Mass. 397. 

Progressive in. nature 
Ind.—In re Jefferies, 14 N E 2d 751, 
753, 105 Ind App. 349 
Progressive nature explained 

Silicosis is a progressive disease, 
the lung changes continuing to de¬ 
velop for one or two years after com¬ 
plete removal of the individual from 
the silica hazard, this advance prob¬ 
ably due to continued chemical action 
of the silica stored m the lung tissue. 
N.M.—Aranbula v Banner Mm. Co, 
161 P.2d 867, 872, 49 N M. 253 
Wash—Henson v. Department of La¬ 
bor and Industries, 130 P 2d 885, 
886, 15 Wash 2d 384 

20. Mich.—Mercatante v Michigan 
Steel Casting Co., 31 N.W 2d 712, 
320 Mich 542 

21. Minn.—Golden v. Lerch Bros, 
300 NW 207, 210, 211 Minn 30 

22. U S —Oaleota v. United States 
Gypsum Co, C C AN.Y , 123 F.2d 
947, 948—Fieczonka v Pullman Co, 
CCANY, 89 F 2d 353, 354. 

Cal —Marsh v. Industrial Accident 
Commission, 18 P.2d 933, 934, 217 
Cal 338, 86 A.L.R. 563—Morrison v. 
Industrial Accident Commission, 
109 P.2d 767, 768, 42 Cal App 2d 
685 

Ind—In re Jefferies, 14 NE2d 751, 
753, 10(5 Ind App 349 
Mass —Gustafson’s Case, 21 N E 2d 
961, 962, 303 Mass 397. 

Mo—Urie v. Thompson, 210 S.W 2d 
' 98, 103, 357 Mo. 738—"Wurst v. 

American Car & Foundry Co, App, 
103 S W.2d 6, 1(L/ 

Neb —Svoboda v. 4 ' Mpndler, 4 275* .N,W; 

599. 60(), 1&3 Neb. 433 , ' , 

N.M —A'nahbula v." Banner Mtp. Co.; 
161 P.2d 867, 868, 869, 49 N.M 2f53. ' 
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Ohio —McKee v New Idea, App , 44 
N.E 2d 697, 708 

Dust disease 

Mich—Mercatante v Michigan Steel 
Casting Co., 31 N.W.2d 712, 320 
Mich 542. 

23. U S —Pieczonka v Pullman Co, 
CCANY, 89 F 2d 353, 354. 

Cal—Marsh v Industrial Accident 
Commission, 18 P 2d 933, 934, 217 
Cal 338, 86 ALR 563—Morrison 
v Industrial Accident Commission, 
109 P 2d 767, 768, 42 Cal App.2d 
685. 

Neb —Svoboda v Mandler, 275 N.W. 
599, 600, 133 Neb 433. 

24. Ind—Carnegie-Illinois Steel Cor¬ 
poration v. Pokopac, 44 N E.2d 522, 
523, 112 Ind App 544 

25. Mich —Ruffertshafer v. Robert 
Gage Coal Co, 289 NW 151, 153, 
291 Mich 254 

26. Mich —Krzewmski v Robert 
Gage Coal Co, 7 NW.2d 223, 225, 
304 Mich 63 

Utah —Uta-Carbon Coal Co v. In¬ 
dustrial Commission, 140 F.2d 649, 
652, 104 Utah 567. 

27. Ky—Coburn v. North American 
Refractories Co., 174 SW.2d 757, 
763, 295 Ky. 566. 

28. Cal —Argonaut Mining Co v In¬ 
dustrial Accident Commission, 70 
P 2d 216, 219, 21 Cal App 2d 492 

Minn—Golden v Lerch Bros , 300 N. 
W 207, 210, 211 Minn. 30. ' 

Bronchitis resulting from inhalation 
of silica dust as form of silicosis 
and as such an occupational disease 
see 12 C.J S p 372 note 16. 

29. Idaho,—&F own v. St Joseph 
L^ad Cb; 87 P.2a ,1000, 1004, 60 

’ Idaho 4$ ; 

Minn—Golden v. Lerch Bros., 300 N. 
V\K 207; 2lt), 211 Minn 30 

Ohio.—McKee v New Idea, App., 44 
N‘E.td' 697,’ 708. 
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simply as "pneumoconiosis silicosis.” 30 It is also 
known as "stonecutter’s disease,” 31 and it has been 
recognized for many years under the appellation of 
"stonecutter’s consumption.” 32 

It is well known 33 that silicosis is an occupational 
disease, 34 and is considered to be a typical illustra¬ 
tion of an occupational disease, 35 since it is not a 
disease to which workmen would be equally exposed 
outside the place of employment, 36 and usually it 
is contracted under circumstances concerning which 
the employer should be fully and accurately in¬ 
formed. 37 However, it is only comparatively re¬ 
cently that it has been recognized as an occupational 


disease to which persons other than stonecutters 
may be subject by reason of their inhalation of 
silicate or quartz dust. 38 

Silicosis is prevalent among employees in mines, 
potteries, stone and slate factories, 39 and in file¬ 
cutting and metal grinding enterprises, 40 where the 
air is permeated with minute pai tides of stone, 
quartz, slate, or metal dust which is inhaled to the 
detriment of the tissues, glands, and lungs. 41 

Silicosis is not an injury by accident; 42 it is not 
a germ disease, 43 and is neither transmissible nor 
infectious. 44 


Wash,—Henson v. Department of La¬ 
bor and Industries, 130 P.2d 885, 
886, 15 Wash 2d 384. 

Variant spelling's 

There are variant spellings of the 
generic term used to cover all dust 
diseases of the lungs, including sili¬ 
cosis; see 72 CJ-S. p 158 notes 61- 
75. 

“Siderosis” as that type of pneumoco¬ 
niosis which is due to inhalation of 
metallic dust see ante p 1279 note 
27. 

30. Cal—Marsh v Industrial Acci¬ 
dent Commission, 18 P 2d 933, 934, 
217 Cal 338, 86 AL R 563—Morri¬ 
son v Industrial Accident Commis¬ 
sion, 109 P.2d 767, 768, 42 Cal.App 
2d 685. 

31. Mass—Gustafson’s Case, 21 N.E 
2d 961, 963, 303 Mass 397 

Neb—Svoboda v Mandler, 275 N.W. 
599, 600, 133 Neb 433. 

32. Ohio —McKee v. New Idea, App., 
44 NE.2d 697, 708. 

33. NM.—Aranbula v Banner Mm. 
Co, 161 P.2d 867, 871, 49 N M 253. 

Utah—Uta-Carbon Coal Co v Indus¬ 
trial Commission, 140 P 2d 649, 652, 
104 Utah 567 
Similarly expressed 

(1) “That silicosis is universally 
treated as an occupational disease, 
is shown by reference to cases deal¬ 
ing with the subject ”—Nolley v. Dia¬ 
mond Coal Co, 165 S.W.2d 841, 842, 
291 Ky. 849. 

(2) “Silicosis meets every phase of 
the definition of an occupational dis¬ 
ease as heretofore defined by this 
court ”—Aranbula v. Banner Mm Co., 
161 P.2d 867, 869, 49 NM. 253. 

34. U S —Cason v American Brake 
Shoe & Foundry Co., D C.Colo, 32 
FSupp. 680, 682. 

Ariz.—In re Mitchell, 150 P.2d 355, 
359, 61 Ariz. 436 

Cal —Marsh v. Industrial Accident 
Commission, 18 P 2d 933, 934, 217 
Cal. 338, 86 ALR 563—Morrison 
y. Industrial Accident Commission, 
109 P.2d 767, 768, 42 Cal.App 2d 
685 

Md.—State, to Use of Wilson v. 


North East Fire Brick Co, 24 A 2d 
287, 288, 180 Md 367 
Minn.—Golden v Lerch Bros, 300 
N.W. 207, 210, 211 Minn 30 
Mo —Une v Thompson, 176 S W 2d 
471, 476, 352 Mo. 211 
Neb—Svoboda v. Mandler, 275 NW 
599, 600, 133 Neb 433 
N.M —Aranbula v Banner Min Co , 
161 P.2d 867, 868, 49 NM 253 
N V.—Barrencotto v. Cocker Saw Co , 
194 NE. 61, 64, 266 NY. 139 
Pa —Price v New Castle Refractories 
Co, 3 A-2d 418, 420, 332 Pa 507 
Utah—Uta-Carbon Coal Co v. Indus¬ 
trial Commission, 140 P.2d 649, 652, 
104 Utah 567. 

Wash—Henson v Department of La¬ 
bor and Industries, 130 P.2d 885, 
886, 15 Wash.2d 384 
W.Va—Hodges v. Workmen’s Com¬ 
pensation Com’r, 17 S E 2d 450, 452, 
123 WVa 563 

“Occupational disease” see 67 C J.S 
p 77 note 57-p 82 note 6 
Held not an occupational disease 
Silicosis is not an occupational dis¬ 
ease, since it does not result from the 
ordinary and generally known risks 
inherent and incident to employment 
m the mining industry.—Woodward 
Iron Co. v. Minyard, C.A.Ala., 170 F. 
2d 508, 510. 

35. Mo.—Bolosmo v. Laclede-Chnsty 
Clay Products Co., App., 124 S W.2d 
581, 583. 

N M —Aranbula v. Banner Mm. Co, 
161 P.2d 867, 871, 49 N.M. 253 

36. Utah —Uta-Carbon Coal Co v 
Industrial Commission, 140 P.2d 

I 649, 653, 104 Utah 567. 
i 37. WVa.—Hodges v. Workmen's 
Compensation Com’r, 17 S E 2d 
450, 452, 123 W.Va. 563. 

38. Ohio.—McKee v New Idea, App , 
44 NE 2d 697, 708 

39. Cal —Argonaut Mining Co. v. 
Industrial Accident Commission, 70 
P.2d 216, 219, 21 Cal App 2d 492. 

N.M.—Aranbula v. Banner Min. Co, 
161 P.2d 867, 871, 49 N M. 253. 

Utah—Uta-Carbon Coal Co v. Indus¬ 
trial Commission, 140 P 2d 649, 653, 
104 Utah 567. 


Miners working in tunnels 

Cal —Marsh v. Industrial Accident 
Commission, 18 P.2d 933, 934, 217 
Cal. 338, 86 A-L R 563—Morrison 
v Industrial Accident Commission, 
109 P.2d 767, 768, 42 Cal App 2d 
685 

40. Cal —-Argonaut Mining Co. v. In¬ 
dustrial Accident Commission, 70 
P 2d 216, 219, 21 Cal App,2d 492 

N M —Aranbula v Banner Min Co , 
161 P.2d 867, 871, 49 NM. 253. 

41. Cal —Argonaut Mining Co. v. In¬ 
dustrial Accident Commission, 70 
P 2d 216, 219, 21 Cal App.2d 492 

N M.—Aranbula v Banner Mm. Co., 
161 P 2d 867, 871, 49 N M. 253 
Utah—Uta-Carbon Coal Co. v. In¬ 
dustrial Commission, 140 P.2d 649, 
652, 104 Utah 567. 

42. N M —Aranbula v. Banner Min. 
Co., 161 P.2d 867, 868, 49 NM 253 

Disease not an accident 

“His employer’s subjection of 
. . . [the employee] to work in an 

unventilated, dust-filled workroom 
was all along intentional and usual. 
It was tortious but not an accident. 
It was the cause of his disease The 
latter was a fibroid condition of his 
lungs, insidiously started and slowly 
continued through the chronic to the 
fatal stage, by his inhalation, 
through long hours of many working 
days, year after year, of minute air¬ 
borne particles of silica dust Such 
a cause defies reasonable inclusion 
in any reasonable definition of acci¬ 
dent. Accidents do not and cannot 
take years in the happening.”—GoJd- 
en v Lerch Bros, 300 N.W. 207, 210, 
211 Miss 30 

43. Ky —Coburn v. North American 
Refractories Co., 174 S.W.2d 757, 
763, 295 Ky. 566. 

Similarly expressed 

Silicosis does not result from in¬ 
fection by germ or bacillus—Golden 
v. Lerch Bros., 300 N.W. 207, 210, 211 
Minn. 30. 

44- Ky.—Coburn v. North American 
Refractories Co., 174 S.W.3d 757, 
763, 295 Ky. 566. 
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The contributing cause of silicosis is well known 
to the medical profession, 45 and it is known to he 
caused by, or to result from, breathing into the 
lungs particles of silica 46 or quartz 47 dust, 48 or sand 
particles, 49 and over a more or less long period of 
time as stated infra note 64. These particles lodge 
on the lining membrane and by chemicalization pass 
through the lining, causing the formation of nod¬ 
ules, 50 and resulting in tissue damage, 51 and a 
chemical 52 destruction of the lung tissue, 53 the lung 
injury being caused by the chemical action of the 
silica particle, rather than the mechanical irrita¬ 
tion. 54 

Silica occurs in two forms, “free” and “combined” 
as stated ante p 1297 note 14, but silicosis is due to 
the inhalation of free silica or dust containing free 
silica, 55 and it is only free silica which can cause 
silicosis. 56 


It is stated supra note 50 that the particles which 
are breathed into the lungs cause the formation of" 
nodules, and the rapidity with which these nodules 
increase in size and density depends on factors such 
as the individual’s physical characteristics, his. 
economic situation, and the duration and intensity 
of exposure. 57 Thus the incurring and development 
of silicosis depends somewhat on the constitution 
of the person, and somewhat on the conditions under 
which he works, 58 and the rate at which silicosis- 
develops under the same conditions varies with dif¬ 
ferent persons, 59 and it has been said that some 
persons appear to be immune to the disease. 60 How¬ 
ever, a large proportion of those who are engaged 
in pursuits where the air is permeated with minute 
particles of stone, quartz, slate, or metal dust are 
susceptible to silicosis. 61 


45. Cal —Argonaut Mining Co v. In¬ 
dustrial Accident Commission, 70 
P.2d 216, 219, 21 Cal.App 2d 492. 

N M —Aranbula v. Banner Mm. Co , 
161 P 2d 867, 871, 49 N.M. 253. 

Known. In the mining industry 

Cal—Argonaut Mining Co. v. Indus¬ 
trial Accident Commission, 70 P.2d 
216, 219, 21 Cal App.2d 492. 

N.M.—Aranbula v. Banner Mm Co., 
161 F.2d 867, 871, 49 N.M. 253 

46. U.S.—Galeota v. United States 
Gypsum Co, C.C.ANY, 123 F.2d 
947, 948. 

Cal.—Marsh v. Industrial Accident 
Commission, 18 P 2d 933, 934, 217 
Cal. 338, 86 ALB. 563—Morrison 
v. Industrial Accident Commission, 
109 P.2d 767, 768, 42 Cal.App.2d 
685. 

Ind—Carnegie-Illinois Steel Corpora¬ 
tion v Pokopac, 44 N.E 2d 522, 523, 
112 IndApp. 544. 

Mich.—Krzewmski v. Robert Gage 
Coal Co., 7 NW.2d 223, 224, 304 
Mich 63—Ruffertshafer v. Robert 
Gage Coal Co, 289 N.W. 151, 152, 
291 Mich. 254. 

Mo —Wurst v. American Car & Foun¬ 
dry Co , App , 103 S W 2d 6, 16 

Ohio—McKee v. New Idea, App., 44 
N.E 2d 697, 708. 

Air containing silica (S102> 

Ind—In re Jefferies, 14 NE.2d 751, 
753, 105 IndApp. 349. 

Silicon dioxide dust 

Utah—Uta-Carbon Coal Co v. In¬ 
dustrial Commission, 140 P 2d 649, 
653, 104 Utah 567. 

47. Ohio McKee v. New Idea, App, 
44 N.E.2d 697, 708 

48. Sharp particles of dust 

Neb,—Svoboda v. Mandler, 275 N.W 
599, 600, 133, Neb. 433. 

Bust of stone, sand, or flint 

Idaho —Brown v. St. Joseph Lead 
Co, 87 P.2d 1000, "1004, 60 Idaho 

49 . * 


49. US —Galeota v. United States 
Gypsum Co., CCAN.Y, 123 F.2d 
947, 948. 

50. Mich —Krzewmski v Robert 

Gage Coal Co, 7 N.W 2d 223, 224, 
304 Mich. 63. 

Mich.—Ruffertshafer v. Robert Gage 
Coal Co., 289 N.W. 151, 152, 291 
Mich. 254. 

51. Mich—Krzewmski v Robert 

Gage Coal Co, 7 NW2d 223, 224, 
304 Mich. 63—Ruffertshafer v. Rob¬ 
ert Gage Coal Co., 289 N.W. 151, 
152, 291 Mich 254. 

52. U S —Galeota v United States 

Gypsum Co, CCAN.Y., 123 F 2d 
947, 948. I 

53. US—Galeota v. United States! 
Gypsum Co , supra. 

Mass.—Gustafson’s Case, 21 N E 2d 
961, 962, 303 Mass 397. 

54. Ky.—Coburn v North American 
Refractories Co, 174 S.W 2d 757, 
763, 295 Ky. 566 

Chemical action described 

(1) A chemical action leads nature 
in self-defense to build a wall of fibre 
around the poison An increasing 
number of these fibrous lumps, called 
nodules, gradually block off the blood 

; supply and finally the air-passage- 
| ways.—Ruffertshafer v Robert Gage 
Coal Co, 289 N.W. 151, 153, 291 Mich 
254. 

(2) Silica dust inflicts injury to 
the lungs, not because of the physical 
properties of the individual particles, 
as the hard, sharp particles of quartz 
and carborundum; but its danger lies 
purely in its poisonous chemical ac¬ 
tion. Because of this, it causes tiny 
areas of necrosis in the walls of the 
lymph spaces of the alveoli in which 
it is deposited, at which necrotic 
points, by ways of healing, there de¬ 
velop fibrosis and a proliferation of 
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the surrounding epithelial cells, the 
latter explaining the nodule forma¬ 
tion 

NM—Aranbula v Banner Mm. Co., 
161 P.2d 867, 872, 49 NM 253 
Wash —Henson v Department of La¬ 
bor and Industries, 130 P.2d 885, 
886, 15 Wash 2d 384 

55. Ky.—Coburn v North American 
Refractories Co, 174 SW2d 757, 
763, 295 Ky. 566. 

Mich—Mercatante v Michigan Steel 
Casting Co, 31 N.W 2d 712, 713, 320 
Mich 542. 

56. Ky—Coburn v. North American 
Refractories Co., 174 S.W.2d 757, 
763, 295 Ky. 566. 

57. Mich —Ruffertshafer v. Robert 
Gage Coal Co., 289 N.W. 151, 153, 
291 Mich 254. 

58. Cal —Argonaut Mining Co v. In¬ 
dustrial Accident Commission, 70 
P 2d 216, 219, 21 Cal App 2d 492 

NM.—Aranbula v. Banner Min Co., 
161 P 2d 867, 871, 49 NM. 253. 
Utah.—Uta-Carbon Coal Co. v In¬ 
dustrial Commission, 140 P2d 649, 
653, 104 Utah 567. 

59. Mich—Ruffertshafer v. Robert 
Gage Coal Co., 289 N.W. 151, 153, 
291 Mich. 254. 

60. Cal —Argonaut Mining Co. v In¬ 
dustrial Accident Commission, 70 P 
2d 216, 219, 21 Cal App 2d 492. 

NM—Aranbula v. Banner Mm. Co., 
161 P 2d 867, 871, 49 N M. 253 
Utah—Uta-Carbon Coal Co v Indus¬ 
trial Commission, 140 F.2d 649, 653, 
104 Utah 567. 

61. Cal —Argonaut Mining Co v. In- 
’ dustnal Accident Commission, 70 

P.2d 216, 219, 21 Cal.App.2d 492. 
N.M—Aranbula v Banner Mm. Co., 
161 P.2d 867, 871, 49 N M 253. 
Utah—Uta-Carbon Coal Co. v. In¬ 
dustrial Commission, 140 F.2d 649, 
653, 104 Utah 567. 
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It is known that the relationship of the dust con¬ 
centration and the duration of exposure are im¬ 
portant etiological factors of silicosis, 62 and, while 
the course of the disease may be rapid or gradual, 63 
it is generally recognized that the inhalation of the 
harmful dust or particles must be over a more or 
less long penod of time, 64 since the disease usually 65 
requires a long period for its development, 66 hut 
it is not certain how many particles must lodge, or 
over what period of time, to cause the disease, 67 
since these two factors are reciprocal variants. 68 
The size of the particles is also a factor to be con¬ 


sidered since in order to cause silicosis the silica 
must be present in the air in particles small enough 
to enter the finer air spaces of the lungs, and only 
particles which are less than ten microns m diameter 
are harmful. 69 

Silicosis is evidenced by pathological changes in 
the lung structure attributable to the effects of the 
inhalation of harmful dusts over a long period of 
time, 70 and it is characterized anatomically by gen¬ 
eralized fibrotic changes and the development of 
military nodulation m both lungs, 71 and clinically, 72 
by shortness of breath, 73 and also characterized 


62. Ky—Coburn v. North American 
Refractories Co, 174 S.W 2d 757, 
763, 295 Ky. 566. 

63. Cal —Argonaut Mining Co. v. In¬ 
dustrial Accident Commission, 70 
P 2d 216, 219, 21 Cal App 2d 492 

N M —Aranbula v Banner Mm. Co , 
161 P2d 867, 871, 49 NM 253. 
Utah—Uta-Carbon Coal Co v In¬ 
dustrial Commission, 140 P 2d 649, 
653, 104 Utah 567. 

64. Mo—Une v Thompson, 210 S 
W 2d 98, 106, 357 Mo 738—Bolosmo 
v. Laclede-Christy Clay Products 
Co., App, 121 SW.2d 581, 583 

N.M.—Aranbula v Banner Mm. Co., 
161 P 2d 867, 871, 49 N.M. 253 
Utah—Uta-Carbon Coal Co v. Indus¬ 
trial Commission, 140 P 2d 649, 653, 
104 Utah 567. 

65. Period of development 

(1) Medical authorities state that 
it usually takes seven or more years 
-of exposure to silica dust for the 
worker to contract the disease. A 
few cases have been known to devel¬ 
op in as short a period as one and 
one-half years, but these were under 
extreme and unusual conditions The 
•disease may have developed to such 
an extent that it is susceptible of 
diagnosis by an experienced doctor 
■with the aid of X-ray and yet the 
objective symptoms may be so slight 
that the victim may be entirely un¬ 
conscious of having contracted the 
disease.—Pocahontas Corp v Rich¬ 
ardson, 42 S E 2d 260, 262, 186 Va 
367 

(2) The course of the disease 
sometimes extends over a period of 
several years before the victim is 
finally disabled for the performance 
.of manual labor. 

•Cal.—Argonaut Mining Co v. Indus¬ 
trial Accident Commission, 70 P 2d 
216, 219, 21 Cal App.2d 492 
JST.M—Aranbula v Banner Min. Co., 
161 P 2d 867, 871, 49 N.M 253. 
Clthh —Uta-Carbon Coal Co v Indus¬ 
trial Commission, 140 P2d 649, 653, 
104 Utah 567. 

(?) The course of the disease of 
silicosis sometimes extends over a 
period of twenty years or more*—Ar¬ 


gonaut Mining Co. v Industrial Ac¬ 
cident Commission, supra, 

(4) Experience shows that the av¬ 
erage time of exposure and develop¬ 
ment into a disability to be ten years 
—Ruffertshafer v. Robert Gage Coal 
Co, 289 NW. 151, 153, 291 Mich. 254 

(5) It develops slowly and inexora¬ 
bly, symptoms are latent and may 
not appear until long after X-ray 
signs of silicosis are demonstrable, 
oftentimes years after the employ¬ 
ment ceases Because of the insidi¬ 
ous and progressive nature of the 
disease the worker is usually una¬ 
ware of it and his physician fre¬ 
quently overlooks it—Ruffertshafer 
v. Robert Gage Coal Co., supra 

(6) It is evident that m most, if 
not all, cases the symptoms of the 
disease do not manifest themselves 
until after a long period of exposure 
to silica dust and that an individual 
may not become aware of any disa¬ 
bility until long after he has ceased 
work.—Henson v. Department of La¬ 
bor and Industries, 130 P.2d 885, 886, 
15 Wash 2d 384. 

(7) “Chronic diseases, such as sili¬ 
cosis, have an insidious and always 
unrecognized beginning. They pro¬ 
gress slowly for a long penod, with¬ 
out suspicion of their presence ”— 
Golden v Lerch Bros., 300 NW. 207, 
211, 211 Minn 30. 

66. Ky—Coburn v. North American 
Refractories Co, 174 SW2d 757, 
763, 295 Ky. 566. 

67. Mich —Krzewmski v. Robert 
Gage Coal Co, 7 N.W.2d 223, 224, 
304 Mich. 63—Ruffertshafer v Rob¬ 
ert Gage Coal Co, 289 N.W. 151, 
153, 291 Mich 254 

Intensity of dust concentration 
I “ ‘In general it may be said that 
I in individuals working in dust con¬ 
taining 5,000,000 particles of pure 
silica per cubic foot it would re¬ 
quire from five to twenty years for 
the development of demonstrable sili¬ 
cosis. . . . Concentrations of dust 
m which there are more than 100,- 
000,000 particles per cubic foot of air 
are extremely hazardous, and this j 
has been called, by Cummings the 
“secondary threshold,” a value above J 
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which silicosis might be expected to 
develop with great rapidity. Under 
such conditions nodular fibrosis 
might occur m as short a time as 
two years. As a general rule from 
fifteen to twenty years working ex¬ 
posure to fifteen or twenty million 
particles of pure crystalline silica 
are required to produce demonstra¬ 
ble silicosis * Cecil, Textbook of 
Medicine (4th Ed), p 884”—Ruffert- 
shafer v. Robert Gage Coal Co., su¬ 
pra. 

68. Mich.—Krzewmski v. Robert 
Gage Coal Co, 7 NW2d 233, 234, 
304 Mich. 63—Ruffertshafer v Rob¬ 
ert Gage Coal Co, 289 N.W. 161, 
153, 291 Mich. 254. 

69. Ky—Coburn v North American 
Refractories Co, 174 SW.2d 757, 
763, 295 Ky 566 

Micron as equivalent to 3 /&s,ooo an 
inch see the C.J S. title Weights 
and Measures § 1. , 

Size of particles described 

The tiny particles which are 
breathed into the lungs are too fine 
to be seen even with a good micro¬ 
scope.—'Ruffertshafer v. Robert Gage 
Coal Co., 289 N.W. 151, 153, 291 Mich. 
254. 

70. Mo—Urie v. Thompson, 210 S. 
W.2d 98, 103, 357 Mo. 738—Bolosmo 
v Laclede-Christy Clay Products 
Co., App, 124 S W 2d 581, 583. 

NM.—'Aranbula v Banner Mm. Co., 
161 P 2d 867, 871, 49 N.M. 253. 

71. Ind—In re Jefferies, 14 N.E.2d 
751, 753, 105 Ind App. 340. 

72. Ind—In re Jefferies, supra. 
Clinical symptoms 

N.M —Aranbula v Banner Mm. Co , 
161 P 2d 867, 872, 49 N.M, 253. 
Wash—Henson v Department of 
Labor and Industries, 130 P.2d 885, 
886, 15 Wash 2d 384. 

73. Ind—In re Jefferies, 14 N.E.2d 
751, 753, 105 Ind.App 349. 

NM.—Aranbula v. Banner, ,Mm. Co. f 
161 P.2d 867, 372, 49 N.tyL 2$3 
Wash —Henson v. Department of La¬ 
bor and Industries, 130 P 2d 885, 
886, 1? Washed 384. " ^ 

The shortness of, breath seldom 
reaches a ‘degree sufficient to dis- 
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by decreased chest expansion, 74 lessened capacity 
for work, 75 absence of fever, 76 increased suscepti¬ 
bility to tuberculosis, 77 and some or all of these 
symptoms may be present. 78 These symptoms are 
due to nodular fibrosis rather evenly distributed 
throughout both lungs, which reduces the lung air 
space and lessens the elasticity of the pulmonary 
tissues. 79 There are also certain characteristic 
X-ray findings or changes. 86 

The authorities usually attempt to divide silicosis 
into three 81 or four 82 stages. 

Silicosis is an incurable disease, 83 and there is no 
treatment for it. 84 All hope to stem the disease lies 
in preventive measures to decrease the concentra¬ 


tion of dust in plants where the disease is a haz¬ 
ard. 85 Xot only is the disease incurable, but, if con¬ 
tinued, it is fatal. 86 Distressing shortness of breath 
and finally plain suffocation may result from sili¬ 
cosis, 87 but the disease predisposes to tuberculosis, 88 
and tuberculosis is quite frequently a complication 
of silicosis. 89 It has been said that three fourths 
of the people afflicted with silicosis die from tuber¬ 
culosis, fifteen per cent die from pneumonia; en¬ 
larged hearts from attempting to force blood 
through hardening arteries complete the story. 90 

SILK. The fine, soft thread produced by various 
species of caterpillars; and hence thread spun, or 
cloth woven, from the above-named material. 91 In 


turb the patient, except when sudden 
violent exercise by creating a sudden 
demand for large amounts of oxygen 
causes dyspnea. The dizziness, gen¬ 
eral weakness, and headache often 
mentioned as symptoms of silicosis 
are indirect results of this dyspnea. 
—Henson v Department of Labor 
and Industries, supra. 

■74. Ind—In re Jefferies, 14 N E 2d 
751, 753, 105 Ind App 349 
N M —Aranbula v Banner Min Co., 
161 P.2d 867, 872, 49 N.M 253 
"Wash—Henson v. Department of 
Labor and Industries, 130 P.2d 885, 
886, 15 Wash.2d 384 

75. U S.—Galeota v. United States 
Gypsum Co., CCANY., 123 F.2d 
947, 948 

Ind.—In re Jefferies, 14 NE.2d 751, 
753, 105 Ind App 349 
N.M—Aranbula v. Banner Mm. Co, 
161 P.2d 867, 872, 49 NM, 253 
"Wash —Henson v Department of La¬ 
bor and Industries, 130 P 2d 885, 
886, 15 Wash 2d 384. 

76. U.S—Galeota v. United States 
Gypsum Co., CC.AN.Y., 123 F2d 
947, 948. 

Ind.—In re Jefferies, 14 N.E 2d 751, 
753, 105 Ind.App 349 
“Wash —Henson v Department of La¬ 
bor and Industries, 130 P 2d 885, 
886, 15 Wash 2d 384 

77. U.S—Galeota v. United States 
Gypsum Co., CCAN.Y, 123 F.2d 

' 947, 948. 

Ind.—In re Jefferies, 14 NE.2d 751, 
753, 105 IncLApp. 349 

78. Ind—In re Jefferies, supra 

79. NM.—Aranbula v. Banner Min 
Co, 161 P 2d 867, 872, 49 N.M 253 

Wash —Henson v. Department of La¬ 
bor and Industries, 130 F.2d 885, 
886, 15 Wash 2d 384. 

4BO. U.S—Galeota v. United States 
Gypsum ■ Qo. f C.C.A.N.Y,, 123 F.2d 
947, 948. , , , 

Ind —In re Jefferies, 14 NE 2d 751, 
753, 105 Ind.App 349 

s81. Ky.—Coburn v, .North, American 


Refractories Co, 174 S.W.2d 757, 

763, 295 Ky 566. 

Three stages 

“According to the medical authori¬ 
ties, the disease is divided into first, 
second, and third stages ‘The symp¬ 
toms of uncomplicated first-stage sil¬ 
icosis are few and often indefinite. 
The man may apparently be quite 
well and his working capacity not 
noticeably impaired Slight short¬ 
ness of breath on exertion and some 
unproductive cough, often with re¬ 
current colds, are the most usual 
symptoms The man may have a 
little less ability to expand his chest 
than formerly, and the elasticity of 
the chest may be slightly impaired 
The earliest specific indication of the 
presence of silicosis is the radio- 
graphic appearance, consisting of 
generalized arborization throughout 
both lung fields with more or less 
small, discrete mottling.* The symp¬ 
toms of the second stage are usually 
as follows: *A definite shortness of 
breath on exertion is usually found, 
and pains In the chest are a frequent 
complaint A dry morning cough is 
often present, sometimes with vomit¬ 
ing; and recurrent colds are more 
frequent Even then the man's ap¬ 
pearance may be healthy, but he is 
dyspneic on exertion, he cannot work 
as well as formerly, his chest expan¬ 
sion is noticeably decreased, the 
movement being sluggish and dimin¬ 
ished m elasticity. The characteris¬ 
tic radiographic appearance is a gen¬ 
eralized medium-sized mottling 
throughout both lung fields. The 
shadows of the individual nodules 
are for the most part discrete and 
well-defined on a background of 
fibrous arborization, but there may 
be here and there larger but limited 
opacities due to irregular pleural 
thickening or to a localized aggrega- 1 
tion of nodules.’ Report of Commit¬ 
tee on Pneumoconiosis and Commit¬ 
tee on Standard Practices tfi Compep-' 
sation of Occupational Dise^es of 
the American Publiq Health Associa¬ 
tion. See Bulletin 4do* ‘Bureau ' of * 
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Mines, United States Department of 
the Interior ”—Pocahontas Corp. v 
Richardson, 42 S E 2d 260, 262, 1S6 
Ya 367 

82. Ky—Coburn v North American 
Refractories Co, 174 SW2d 757, 
763, 295 Ky 566. 

83. U S —Galeota v. United States 
Gypsum Co., CCA.N.Y, 123 F2d 
947, 94S—Pieczonka v Pullman Co, 
CCANY, 89 F 2d 353, 354. 

In its incipiency, silicosis is not 
incurable—Argonaut Mining Co v. 
Industrial Accident Commission, 70 
P 2d 216, 219, 21 Cal App 2d 492 

84. Idaho.—Howard v. Texas Owy¬ 
hee Mining & Development Co, 115 
P 2d 749, 761, 753, 754, 62 Idaho 
707 

85. Idaho.—Howard v. Texas Owy¬ 
hee Mining & Development Co, su¬ 
pra. 

86. U.S.—Pieczonka v Pullman Co, 
C.C.A N.Y., 89 F 2d 353, 354. 

87. Mich.—RufCertshafer v. Robert 
Gage Coal Co, 289 N.W. 151, 153, 
291 Mich 254 

88. Mich —RuffertshafeT v. Robert 
Gage Coal Co, supra. 

89. Mich —Mercatante v. Michigan 
Steel Casting Co, 31 N.W2d 712, 
713, 320 Mich 542 

Similarly expressed 

Silicosis follows a definite course, 
with a period of onslaught,, then in¬ 
creasing severity m which the nor¬ 
mal lung tissue is gradually replaced 
by fibrous or scar tissue over each 
particle of dust lodged m the lung, 
and military tuberculosis usually en¬ 
sues, together with other complica¬ 
tions, before death occurs.—Svoboda 
v Mandler, 275 N.W. 599, 600, 133 
Neb. 433 

90. Mich—RufCertshafer v. Robert 
' Gage Coal Oo„ 289 N.W. 151, 153, 

291 Mich. 254. 

9L Cal—Lowder v. Union Transfer 
' do, 250 P. 703, 704, 79 Cal App. 
598. 
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its widest and most comprehensive sense the word 
denotes the substance or material which comes from 
the raw silk, whatever he its quality. 92 

Silk and silk goods as subject to, or exempt from, 
tariff: provisions see Customs Duties §§ 43, 70. 

SILL. A horizontal member forming the founda¬ 
tion or part of the foundation of a structure of any 
kind. 93 

As used in railroad terminology, the word “sill” 
and the term “sill step” are defined in Railroads § 

1 r. 

SILO. A receptacle intended to preserve and store 
forage in edible condition, to be used during the 
winter and the spring; 94 a structure or vat for the 
storage of fodder harvested from the field and for 
its conversion into ensilage to be used for food for 
live stock. 95 A silo is a part of the regular equip¬ 
ment of most farms which support any considerable 
amount of stock and is an important instrument in 
the ordinary process of husbandry. 96 

SILT. Mud, or fine earth, deposited from running 
or standing water. 97 
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SILVER. A white metallic element, sonorous, duc¬ 
tile, very malleable, and capable of a high degree 
of polish. 98 The term is employed also in referring 
to a medium of exchange in use in this country. 99 

SIMILAR. The word “similar” is a qualifying ad¬ 
jective, 1 and is derived from the Latin “similis,” 
meaning “like.” 2 It is a word of common use, 3 
and not a legal term, 4 but it has received frequent 
and extended attention from the courts. 5 

By reason of the fact that the word “similar” 
has m use and according to lexicographers two dis¬ 
tinct meanings, 6 both of which have been recognized 
by the courts, 7 the dictionary definitions are said 
to be unsatisfactory, 8 and, since the word is am¬ 
biguous 9 and has no inflexible content, 10 the mean¬ 
ing it conveys to the mind of the ordinary reader 
usually is a question for the jury to determine. 11 

As ordinarily used, the word “similar” implies an 
allowance for some degree of difference, 12 and a 
reference to some standard of comparison, itself de¬ 
termined by the context. 13 Thus the word is often 
used to denote partial resemblance, 14 and is gen¬ 
erally interpreted to mean that one thing has a 
resemblance in many respects, nearly corresponds, 
is somewhat like, or has a general likeness, to some 


92. Can.—Wilman v. Great Northern 
R. Co. 16 R & Can Tr.Cas. 395. 
399. 

“Crape” not identical see 21 C-J S p 
1036 note 96. 

Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not been found see 58 C 
J. p 733 notes 31-36. 

93. New Standard D. 

94. U S —Ryder v. Schlichter, Pa, 
126 F 487, 61 CCA. 469, 

95. Mass —Moulton v. Building In¬ 
spector of Milton, 43 NE2d 662, 
664, 312 Mass 195. 

96. Mass —Moulton v. Building In¬ 
spector of Milton, supra 

97. La—State v. New Orleans Wa¬ 
ter Works Co, 31 So. 395, 401, 107 
La. 1. 

98. Webster New Int D. 

Phrases 

(1) “Silver-bearing ore” see Mines 
and Minerals § 2 b (5). 

(2) “Silver coin” see 14 CIS. p 
1314 note 95 

(3) “Silver Purchase Act” see the 
index to Internal Revenue. 

(4) “Sterling silver” is an alloy 

of silver and copper, in certain pro¬ 
portions, the proportion of copper be¬ 
ing only seventy five parts m a 
thousand—State v. Nelson, 60 A. 589, 
590, 27 R.I. 31. J 


(5) Other phrases as to which 

more recent adjudications have not 

been found see 58 C J p 733 notes 49- 

52 

99. Au-k—Cook v. State, 196 S.W. 
922, 924, 130 4.rk 90 

1. N J.—Piaget-Del Corp. v. Kulik, 
45 A.2d 125, 126, 133 N J.Law 485. 

2. Ala—State ex rel. Sigsbee v 
City of Birmingham, 48 So. 843, 
845, 160 Ala. 196. 

Ga.—Corpus Juris quoted in State 
Revenue Commission v. National 
Biscuit Co, 175 SE 368, 375, 179 
Ga 90. 

3. Ohio —-Board of Education of 
Ross Tp. v. Board of Education of 
Silvercreek Tp, 185 N.E. 207, 44 
Ohio App. 335. 

4. Tex —Bell Pub Co. v. Garrett 
Engineering Co., 170 S W.2d 197, 
207, 141 Tex. 51. 

5. IT S —Japan Import Co v. U S , 
Oust. & Pat App, 86 F.2d 124, 131 
—Japan Import Co. v. U. S, 24 
C.C P A.,Customs, 167, 176. 

6. Ga —Corpus Juris quoted in 
State Revenue Commission v Na¬ 
tional Biscuit Co , 175 S E. 368, 375, 
179 Ga 90. 

Me —Stowell v. Blanchard, 119 A 
866, 868, 122 Me. 368 

7. Ga —Corpus Juris quoted in 
State Revenue Commission v Na¬ 
tional Biscuit Co., 175 SE 368, 375, 
179 Ga. 90 


Me—Stowell v. Blanchard, 119 A. 
866, 868, 122 Me 368 

8. Ga — Corpus Juris quoted in 

State Revenue Commission v. Na¬ 
tional Biscuit Co, 175 S.E 368, 
375, 179 Ga. 90. 

Pa—Drucker v. Potruch, 29 Pa.DisL. 
989, 992. 

9. Tex —Bell Pub Co. v. Garrett- 
Engineering Co, 170 S,W.2d 197„ 
207, 141 Tex. 51. 

10. U S —Rothkopf v. Lowry & Co., 
CCAuN.Y, 148 F 2d 517, 519. 

11. Tex.—Bell .Pub Co. v. Garrett 
Engineering Co, 170 S.W 2d 197, 
207, 141 Tex 51. 

12. Conn —McLaughlin v. Pouches 
17 A 2d 767, 770, 127 Conn 441 

Wyo.—Texas Co. v. Siefned, 147 P. 
2d 837, 846, 60 Wyo 142. 

Things which are similar may dif¬ 
fer in many respects.—Wassemch v.. 
City and County of Denver, 186 P.. 
533, 536, 67 Colo 456 

13. U.S —Rothkopf v Lowry & Co 
CCAN.Y., 148 F 2d 517, 519 

Otherwise expressed 
“A thing cannot, strictly speaking, 
be similar to itself.”—Rhode Island 
Hospital Trust Co. v. Olney, 13 A,. 
118, 119, 16 RI. 184. 

14. Tex —Orr v. Wright, Civ.App 
45 S.W. 629, 634. 

58 C.J p 734 note 70. 


1302 



80 C.J.S. 


SIMILAR 


other thing. 15 I n this, its primary, sense, 16 the 
word “similar” is frequently, 17 and judicially, 18 de¬ 
fined as meaning nearly corresponding; 19 resem¬ 
bling m many respects; 20 somewhat like; 21 having 22 
or bearing 23 a general likeness; and this is said 
to be the usual signification, 24 and the generally 


accepted definition, 25 of the term, and the meaning 
usually assigned by the courts, 26 

The word “similar” is further defined in this sense 
as meaning like, 27 hut not exactly the same, 28 or 
not completely identical; 29 in some ways 30 or 
respects 31 identical; of like characteristics, nature, 


15. N J.—Fletcher v. Interstate 

Chemical Co, 110 A. 709, 710, 94 
N J Law 332 

S C —Baitary v Ilderton, 52 S E 2d 
417, 418, 214 SC 357. 

16. Ill —Rubenstem v. Firemen’s 
Fund Ins Co, 90 NE2d 289, 291, 
339 Ill App 404 

17. Ala.—State ex rel Sigsbee v. 
City of Birmingham, 48 So 843, 845, 
160 Ala, 196 

18. Pa,—In re Bonsall's Estate, 135 
A. 724, 725, 288 Pa 39 

Wyo —Texas Co v. Siefned, 147 P.2d 
837, 846, 60 Wyo 142 
10. U.S—Tedesco v. U. S., C.C.A. 
Or., 118 F.2d 737, 741—Raynor v. 
U. S., CCJLInd, 89 F2d 469, 471 
—Japan Import Co v. U S, Cust. 
& Pat App, 86 F.2d 124, 131—Ja¬ 
pan Import Co v. U S., 24 CCPA, 
Customs, 167, 176—U. S v. Irving 
Massin & Bros, 16 Ct Cust App 19, 
23 

Conn.—McLaughlin v Poucher, 17 A, 
2d 767, 770, 127 Conn 441. 

Ill —Rubenstein v. Firemen’s Fund 
Ins. Co., 90 NE 2d 289, 291, 339 
Ill.App 404. 

Ind.—Department of Ins of Ind. v 
Noblesville Brother-Sisterhood, 72 
N.E.2d 240, 243, 117 Ind App. 527 
Ky.—Kentucky Utilities Co v. City 
of Paris, 179 SW.2d 676, 679, 297 
Ky. 440 

NJ—Piaget-Del Corp. v. Kulik, 45 
A.2d 125, 126, 133 N.J Law 485 
Ohio—Board of Education of Ross 
Tp v Board of Education of Sil¬ 
ver creek Tp, 185 N.E. 207, 208, 
44 Ohio App 335. 

Vt.—Vermont Accident Ins. Co v 
Burns, 40 A 2d 707, 710, 114 Vt 
143. 

Wyo—Texas Co. v. Siefned, 147 F.2d 
837, 846, 60 Wyo 142. 

58 C J. p 734 note 73. 

Phrases employing the word “sim¬ 
ilar” and as to which more recent 
adjudications have not been found 
see 58 C J. p 734 notes 77-96 
20. US —Ambrosia Brewing Co v. 
Bowles, Em App, 147 F 2d 550, 
552—Tedesco v. U. S, CCA.Or, 
118 F.2d 737, 741—Raynor v. U. S, 
C C.A Ind , 89 F 2d 469, 471-^Tapan 
Import Co v. U. S, Cust & Pat 
App., 86 F.2d 124, 131—Japan Im¬ 
port Co. v. U. S., 24 CC.P.A,Cus¬ 
toms, 167, 176—U. S v Irving 
M&ssm & Bros., 16 Ct.Cust App 19, 
23. 

.• Conn.—McLaughlin v. Poucher, 17 A 
2d 767,-779, 127* Conn. HU 


Ill —Rubenstem v. Firemen’s Fund 
Ins Co., 90 N E 2d 289, 291, 339 
Ill App. 404. 

Ind—Department of Ins of Ind. v 
Noblesville Brother-Sisterhood, 72 
N E 2d 240, 243, 117 Ind App. 527 

N*.J—Piaget-Del Corp v Kulik, 45 
A 2d 125, 126, 133 N J Law 485. 

Ohio—Board of Education of Ross 
Tp v Board of Education of Sil- 
vercreek Tp , 185 NE. 207, 208, 44 
Ohio App 335 

Vt—Vermont Accident Ins. Co v. 
Burns, 40 A.2d 707, 710, 114 Vt 
143 

Wyo—Texas Co v Siefned, 147 P.2d 
837, 846, 60 Wyo 142. 

58 C J p 734 note 73. 

21. US.—U. S. v. Raynor, Ind,, 58 
S.Ct 353, 356, 302 U.S 540, 82 L. 
Ed. 413—Tedesco v. U. S, CCA 
Or, 118 F 2d 737, 741—Raynor v 
U. S., C C A.Ind, 89 F 2d 469, 471- 
Japan Import Co. v U S, Cust. & 
Pat App, 86 F.2d 124, 131—Japan 
Import Co v. U S., 24 CCPA,Cus¬ 
toms, 167, 176—U. S. v. Irving 
Massin & Bros., 16 Ct Cust App. 19, 
23. 

Conn.—McLaughlin v. Poucher, 17 A. 
2d 767, 770, 127 Conn 441. 

Ill.—Rubenstem v Firemen’s Fund 
Ins Co, 90 NE.2d 289, 291, 339 
Ill App 404 

Ind—Department of Ins. of Ind. v. 
Noblesville Brother-Sisterhood, 72 
N E 2d 240, 243, 117 Ind App. 527. 

Ohio—Board of Education of Ross 
Tp v. Board of Education of Sil- 
vercreek Tp, 185 NE. 207, 208, 
44 Ohio App. 335. 

Vt—Vermont Accident Ins Co. v. 
Burns, 40 A 2d 707, 710, 114 Vt. 143. 

Wyo—Texas Co v. Siefned, 147 P 2d 
837, 846, 60 Wyo 142. 

58 C J p 734 note 73. 

22. US —Ambrosia Brewing Co. v 
Bowles, Em App , 147 F.2d 550, 552 
—Tedesco v U. S., C.C A Or., 118 
F.2d 737, 741. 

Conn.—McLaughlin v. pPoucher, 17 A. 
2d 767, 770, 127 Conn. 441 

Ill.—Rubenstem v. Firemen’s Fund 
Ins, Co., 90 N E 2d 289, 291, 339 
Ill.App, 404. 

Ind—Department of Ins. of Ind, v 
Noblesville Brother-Sisterhood, 72 
N.E 2d 240, 243, 117 Ind App. 527 

Ky,—Kentucky Utilities Co. v. City 
of Pans, 179 S.W.2d 676, 6p, 297 
Ky. 440. 

N.J—Piaget-Del Corp v. Kulik, 45 
A.2d 125, 126, 133 N.J.Law ,485. 
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Vt —-Vermont Accident Ins Co v. 
Burns, 40 A.2d 707 f 710, 114 Vt. 
143 

Wash—Paul v Stanley, 12 P2d 401, 
404, 168 Wash 371. 

Wyo.—Texas Co v. Siefned, 147 P. 
2d 837, 846 60 Wyo. 142. 

58 C J. p 734 note 73 

23. U S —Japan Import Co. v. U S , 
Cust & Pat App , 86 F 2d 124, 131— 
Japan Import Co v. U. S, 24 C.C 
PA,Customs, 167, 176—U S v 
Irving Massin & Bros., 16 CtCust 
App. 19, 23. 

24. Conn —McLaughlin r. Poucher, 
17 A 2d 767, 770, 127 Conn. 441. 

Wyo.—Texas Co. v. Siefried, 147 P. 
2d 837, 846, 60 Wyo. 142. 

25. U S —Ambrosia Brewing Co. v. 
Bowles, Em App., 147 F.2d 550, 552 

26. Ky.—Neff v. Gas & Electric 
Shop, 22 S W 2d 265, 267, 232 Ky 
66 . 

27. US—U. S. v Raynor, Ind., 58 S 
Ct. 353, 356, 302 US. 540, 82 LBd. 
413—Raynor v U S, C.C.A Ind, 
89 F 2d 469, 471. 

Ala.—State ex rel. Sigsbee v City 
of Birmingham, 48 So. 843, 845, 160 
Ala. 196 

G-a—Corpus Juris quoted in State 
Revenue Commission v National 
Biscuit Co, 175 SE. 368, 375, 179 
Oa. 90. 

Ohio—Board of Education of Ross 
Tp. v. Board of Education of Sil- 
vercreek Tp., 185 NE 207, 208, 
44 Ohio App. 335. 

Wash—Corpus Juris quoted in Port 
Angeles Savings & Loan Ass’n v 
Warner, 63 'P.2d 355, 358, 188 Wash. 
686 . 

28. U S —U. S. v. Raynor, Ind., 58 
SCt. 353, 356, 302 US 540, 82 L 
Ed 413—Raynor v. U. S, C.C.A. 
Ind, 89 F2d 469, 471. 

Not exactly alike 

US—U. S v. Raynor, Ind., 58 SCt 
353, 356, 302 US. 540, 82 L.Ed 413 

29. Ohio —Board of Education of 
Ross Tp v. Board of Education of 
Silvercreek Tp, 185 NE 207, 208, 
44 Ohio App. 335. 

30. Ohio —Board of Education of 
Ross Tp. v. Board of Education of 
Silvercreek Tp., supra 

31. Pa—Drucker v. Potruch, 29 pa 
Dist. 989, 992. 
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or degree; 32 of the same scope, order, or purpose; 33 
having characteristics in common; 34 like in form, 
appearance, size, qualities, relations, etc.; 35 anal¬ 
ogous. 36 It is also defined as meaning having a 
resemblance; 37 resembling; 38 with more or less 
resemblance; 39 having a more or less marked re¬ 
semblance 40 or correspondence 41 to each other 42 or 
one another 43 ox to something else; 44 bearing re¬ 
semblance to one another or to something else. 45 

As defined in the preceding paragraphs, the word 
“similar” does not have the significance of, or mean, 


the same, 46 or identical, 47 or precisely alike; 48 and 
it does not mean identical in form and substance, 49 
and it has been said that generally the word 
“s imil ar” does not mean identical or exactly alike. 50 
However, at times the word “similar” is construed 
as meaning the same or identical, 51 and it is often 
used to denote sameness m all essential particu¬ 
lars. 52 Thus the word “similar” is defined as mean¬ 
ing exactly alike; 53 precisely alike; 54 precisely 
like; 55 exactly corresponding; 56 identical; 57 re¬ 
sembling in all respects. 58 


32. Ohio—Board of Education of 
Ross Tp v Board of Education of 
Silvercreek Tp, 186 NE 207, 44 
Ohio App. 335. 

Otherwise defined 

(1) Of the same nature—Raynor 
v. TJ. S, C C.A Ind, 89 F2d 469, 471 

(2) Of a like nature or kind — 
In re Bonsairs Estate, 136 A. 724, 
725, 288 Pa 39. 

(3) Being- like m quality, nature, 
degree, purpose, or other character¬ 
istics, but not the same or identical 
—In re Bonsall’s Estate, supra. 

33. Ohio.—Board of Education of 
Ross Tp. v Board of Education of 
Silvercreek Tp, 185 NE 207, 44 
Ohio App. 335. 

34. Mont—State ex rel. City of 
Butte v Weston, 74 P. 415, 418, 29 
Mont. 125 

Ohio—Board of Education of Ross 
Tp. v. Board of Education of Sil¬ 
vercreek Tp, 185 N.E 207, 208, 
44 Ohio App 335 
54 C J. p 734 note 74. 

35. Ohio —Board of Education of 
Ross Tp v Board of Education of 
Silvercreek Tp, supra. 

54 C.J p 734 note 74. 

36. TJ S —'Raynor v U. S., C.C.A.Ind , 
89 F 2d 469, 471. 

37. Ala —State ex rel. Sigsbee v 
City of Birmingham, 48 So 843, 
845, ICO Ala 196. 

Ga —Corpus Juris quoted in. State 
Revenue Commission v. National 
Biscuit Co, 175 S.E 368, 375, 179 
Ga 90 

Ill —City of Chicago v Vaccarro, 97 
N E 2d 766, 773, 408 Ill 587—Forest 
Preserve Dist of Cook County v 
Lehmann Estate, 58 NE2d 538, 
544, 388 Ill 416 

Wash— Corpus Juris quoted in Port 
Angeles Savings & Loan Ass’n v 
Warner, 63 P 2d 355, 358, 188 Wash 
686 . 

38. Ala—State ex rel. Sigsbee v 
1 City of Birmingham, 48 So 843, 

11 845, 160 Ala 196. 

Ga,—Corpus Juris- quoted in State 
Revenue Commission v National 
’Biscuit Go, 175 S.E 368, 375, 179 
Ga. 90. 


Wash—Corpus Juris quoted in Port 
Angeles Savings & Loan Ass’n v 
Warner, 63 P 2d 355, 358, 188 Wash 
686 . 

Resembling closely 
Pa.—Drucker v. Potruch, 29 Pa.Dist 
989, 992 

39. Pa—In re Bonsall’s Estate, 135 
A 724, 725, 288 Pa 39. 

Wyo —Texas Co v Siefned, 147 P 
2d 837, 846, 60 Wyo 142. 

40. Ala —State ex rel Sigsbee v 
City of Birmingham, 48 So 843, 
845, 160 Ala 196. 

Having a marked resemblance or 
likeness 

Pa—In re Bonsall’s Estate, 135 A 
724, 725, 288 Pa. 39. 

41. IT S —Raynor v. U. S , C.C A Ind , 

89 F 2d 469, 471. t 

42. Ohio —Board of Education of 
Ross Tp v. Board of Education of 
Silvercreek Tp , 185 N.E 207, 208, 
44 Ohio App. 335 

Pa—Drucker v. Potruch, 29 RaDist 
989, 992 

43. U S —Raynor v U. S., C C A 
Ind, 89 F.2d 469, 471. 

Ohio—Board of Education of Ross 
Tp. v Board of Education of Sil¬ 
vercreek Tp, 185 N.E. 207, 208, 
44 Ohio App. 335. 

Pa—Drucker v. Potruch, 29 PaDist 
989, 992. 

44. TJ.S —Raynor v. U. S, C.C A.Ind , 
89 F.2d 469, 471. 

45. Ohio —Board of Education of 
Ross Tp v Board of Education of 
Silvercreek Tp., 185 N.E. 207, 44 
Ohio App. 335 

Otherwise defined 

(1) Bearing a resemblance—State 
ex rel Sigsbee v. City of Birming¬ 
ham, 48 So. 843, 845, 160 Ala 196 
<2) Bearing resemblance to some¬ 
thing else—In re Bonsall’s Estate, 
135 A 724, 725, 288 Pa $9j 

(3) Bearing a resemblance, as to 
something implied or specified.— 
Drucker v. Potruch, 29 PaDist 989, 
992. 

46. ' Vt—Vermont Accident Ins Co' 
v. Burns, 40 A 2d 707, 7i0, 114 Vt 
143—Fidelity & Deposit Co. v. 
Brown, 104 A. 234, 23-6, 92 Vt. 390. 
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As not meaning the same 

“Accurately speaking, ‘similar* does 
not mean the same; m fact, it would; 
mean that while it resembled, it was 
not the same ”—Mitchell v. McCul¬ 
lough, 12 Ohio CirCt. 763, 764, 4 Ohio 
CirDec. 471 

47. Ill—City of Chicago v. Vaccar¬ 
ro, 97 NE 2d 766, 773, 408 Ill 587— 
Forest Preserve Dist. of Cook 
County v Lehmann Estate, 58 N. 
E 2d 538, 544, 388 Ill. 416 

Vt—Vermont Accident Ins. Co. v_ 
Burns, 40 A 2d 707, 710, 114 Vt. 
143—Fidelity & Deposit Co v„ 
Brown, 104 A 234, 236, 92 Vt 390 

48. Pa—In re Bonsall’s Estate, 135 
A. 724, 725, 288 Pa 39 

Wyo—Texas Co v Siefned, 147 P_ 
2d 837, 846, 60 Wyo 142. 

49. Mont —State ex rel. City of 
Butte v Weston, 74 P. 415, 418, 
29 Mont. 125 

50. N J —Fletcher v. Interstate- 

Chemical Co, 110 A. 709, 710, 94 N. 
J.Law 332. 

51. Conn.—McLaughlin v. Poucher, 
17 A.2d 767, 770, 127 Conn 441, 

Wyo—Texas Co. v Siefned, 147 P. 
2d 837, 846, 60 Wyo 142 

52. Tex —Orr v. Wright, Civ App , 
45 SW. 629, 634 

58 C.J p 733 note 62. 

53. N J —Fletcher v. Interstate- 

Chemical Co, 110 A- 709, 710, 94 
N. J Law 332. 

58 C.J p 733 note 63. 

54. Pa.—Drucker v. Potruch, 29 Pa-. 
Dist 989, 992 

Tex.—Orr v Wright, Civ App., 45 S*. 

W 629, 634. 

58 C J. p 734 note 66 

55. Ky —Commonwealth v. Nance„ 
165 SW. 423, 424, 158 Ky 444. 

58 C J. p 734 note 67. 

56. Okl.—Checotah Commercial Nat. 

Bank v. Phillips, 160 P. 920, 921, 638 
Okl. 179 , , 

58 C.J. p 733 note 64. 

57. Ky.—NefB v. Gas & Electric 
Shop, 22 S W 2d 265, 267; 262 Ky. 
6 6 . 

N J —Fletcher v. Interstate Chemical 
Co, 110 A 709, 710, 94 N J.Law 
3 32. ' , f »r - * 

[ 58. Moj—F rankel v. .German, Tyro- 
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It has also been said that the word “similar” con¬ 
notes homogeneity, 59 and means homogeneous; uni¬ 
form. 60 

“Similar” has been held to be equivalent to, 01 
synonymous with, “like” see 53 C.J.S. p 885 note 
30, and “same” see 78 C.J.S. p 578 note 12. 

It has been compared with, or distinguished from, 
“equivalent” see 30 C J.S. p 1132 note 12, and 
“same” see 78 C.J S. p 578 note 13. 

SIMILARITY. The courts have frequently stated 
that similarity is not identity, but resemblance be¬ 
tween different things, 61 and similarity does not 
mean identical, but having a resemblance, 62 and 
it has even been said that it includes only the idea 
of casual likeness. 63 

SIMILITER. A Latin term meaning likewise; the 
like. 64 

In pleading, it is the name of the short formula 
used either at the end of pleadings or by itself, ex¬ 
pressive of the acceptance of an issue of fact by 
the opposite party; otherwise termed a “joinder of 
issue,” 65 and treated in this connection in Pleading 
§ 513. 

SIMILITUDE. The word is derived from the Latin 
“similitudo,” 66 and means likeness in constitution, 
qualities, or appearance; similarity; resemblance. 67 

SIMILITUDO. As the first word of a maxim as to 


which there have been no recent applications.see 58 
C.J. p 735 note 10. 

8IMONIA. As the first word of a maxim as to 
which there have been no recent applications see 58 
C.J. p 735 note 11. 

SIMONY. In English ecclesiastical law the crime 
of buying or selling ecclesiastical preferment or the 
corrupt presentation of anyone to an ecclesiastical 
benefice for money or reward, 68 of which the com¬ 
mon law does not take notice to punish it. 69 

SIMPLE. Pure; unmixed; not compounded; not 
aggravated; not evidenced by sealed writing or rec¬ 
ord. 70 It has been held to be synonymous with 
“mere” see 57 C.J. p 1067 note 25. 

Phrases employing the word are set out in the 
note, 71 and for additional phrases as to which more 
recent adjudications have not been found see 58 
C.J. p 735 notes 19-35. 

SIMPLEX. Simple; single; pure; unqualified. 72 

As the first word of maxims as to which there' 
have been no recent applications see 58 C J. p 735 
notes 39, 40. 

SIMPLICITAS. As the first word of a maxim as 
to which there have been no reeent applications see 
58 C.J. p 735 note 41. 

SIMPLY. Absolutely; without qualification. 73 It 
has been held to be synonymous with “alone” see 


lean Alps Co, 97 S.W. 961, 962, 121 
Mo App. 51, 56. 

58 C J. p 734 note 69. 

69. N J.—Fiaget-Del Corp. v Kulik, 
45 A 2d 125, 126, 133 N J Law 485 

60. Ga.—Corpus Juris quoted in 
State Revenue Commission v Na¬ 
tional Biscuit Co , 175 S.E 368, 375, 
179 Ga, 90. 

Ind.—Department of Ins of Ind v 
Noblesville Brother-Sisterhood, 72 
NE.2d 240, 243, 117 Ind App 527. 

Wash.—Corpus Juris q.uoted m Port 
Angeles Savings & Loan Ass’n v. 
Warner, 63 P.2d 355, 358, 188 Wash 
686 . 

68 C.J p 733 note 61. 

61. US—U S. v Raynor, Ind, 58 
S.Ct. 353, 356, 302 U.S. 540, 82 L 
Ed 413 

Ala —State ' ex rel. Sigsbee v City 
of Birmingham, 48 So 843, 845, 160 
Ala 196. 

Ill.—Rubenstein v. Firemen’s Fund 
Ins Co., 90 N.E 2d 289, 291, 339 
Ill.App 404. 

Wyo—Texas Co. v. Siefned, 147 l P 
2d 837, 847, 00 Wyo 142. 

58 C.J. p 784 note *98. 1 “ 

\ 


Otherwise expressed 

The term denotes a general like¬ 
ness, an approximation, something 
less than absolute identity.—State of 
New York v. U. S., D.CNY., 98 F. 
Supp 855, 860 

62. Colo.—Wassemch v. City and 
County of Denver, 186 P. 533, 536, 
67 Colo. 456 

63. Ohio —Mitchell v. McCullough, 
12 Ohio Cir.Ct. 763, 764, 4 Ohio Cir. 
Dec. 471. 

64. Black L.P. 

65. Black LD. 

66. Me—State v McKenzie, 42 Me 
392, 394 

67. Century D. 

Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not been found see. 58 G. 
J p 735 notes 7-9. 

68. Neb—State v Buswell, 5$ N.W.' 
728, 731, 40 Neb 158, $4 L.bLa. §8. 

58 C.X p 735 note 12. ( 

69. D.C.—Satterlee* v. Williams, 30 

App.D.C. 393, 412. . > • 


71. Phrases 

(1) “Simple addition” see 1 C XS. 
p 1455 note 3 1. 

(2) “Simple assault” and “simple 
assault and battery” see Assault and 
Battery §§ 1, 57. 

(3) “Simple contract” see Con¬ 
tracts § 10 

(4) “Simple interest” see Interest 
§ 1 . 

(5) “Simple larceny” see Larceny 
§ 1 a. 

(6) “Simple sentence” see 79 C.J S. 
p 1041 note 81 

(7) “Simple tools and appliances” 
see the index to the title Master and 
Servant 

(8) “Simple trust” see the C.J S. 
.title Trusts 5 17, also 65 CX p 227 
notes 5-9 

7S& Black L D. 

(Simplex obligatio 

, A single obligation; a bond with¬ 
out a condition.—Black L.D—58 C.J 
p 735 note 38. 

73. Nev.—Peardon v. Peardon, 201 
P.2d 309, 328, 65 Nev. 717. 


t ; , 


70. Black L.D. 

» .I. i» >ii- 
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3 C.J.S. p 894 note 48, “merely” see 57 C.J.S. p 1067 
note 34, and “solely.” 74 

SIMULATE. The courts, in interpreting the word 
“simulate,” have given to it a definition which cor¬ 
responds with that of the lexicographers, 75 and it 
has been taken to mean the assumption by someone 
or something of an appearance which is feigned, 
false, deceptive, or counterfeit. 76 It is defined as 
meaning to assume the mere appearance of, with¬ 
out the reality; 77 to assume the signs or indications 
of falsely; to counterfeit; feign; imitate. 78 

Simulated . Counterfeited; feigned; pretended. 79 

SIMULATION 1 . A simulation is a sham, a myth; 80 
a feigned, pretended act; one which assumes the ap¬ 
pearance without the reality; 81 the act of simulat¬ 
ing, or assuming an appearance which is feigned, or 
not true; counterfeiting. 82 

A transaction which involves some considera¬ 
tion, 88 even though inadequate, 84 is not a simula¬ 
tion. 


In French law, a simulation is collusion; a fraud¬ 
ulent arrangement between two or more persons to 
give a false or deceptive appearance to a transac¬ 
tion in which they engage. 85 

SIMULTANEOUS. A word of comparison 86 signi¬ 
fying that two or more occurrences or happenings 
are identical in time, 87 and defined to mean taking 
place or operating at the same time. 88 It has been 
distinguished from “contemporaneous” see 16 C.J.S. 
p 1526 note 19. 

Applied to machinery, the word has some elas¬ 
ticity 89 and does not necessarily imply absolute syn¬ 
chronism 90 from beginning to end. 91 

SIMULTANEOUSLY. In its strict sense the word 
“simultaneously” means at precisely the same in¬ 
stant 92 The word also means at the same time, 93 
and it may have this meaning when used in its 
strict sense, 94 or when used in a broader sense, 95 
and when used in its broad sense it does not mean 
at the same instant, but at substantially the same 
time, 96 and it does not require absolute synchronism 


74. Nev—Peardon v. Peardon, su¬ 
pra 

75. U S — 1 U 'S v. Peppa, D.C Cal, 13 
FSupp. 669. 671. 

70. U S —U S. v. Peppa, supra. 

77. U.S.—Corpus Juris cited in U 
S. v Peppa, DC Cal., 13 F.Supp 
669, 670, 671. 

58 C,J. p 735 note 43. 

78. TJ S —Corpus Juris cited in U 
S v Peppa, supra, 

Kan —Harryman v Harryman, 144 P 
262, 265, 93 Kan. 223, Ann.Cas.l915B 
369. 

Similarly defined 

To assume falsely the appearance 
or signs of (anything 1 ); to feign, 
pietend, counterfeit, imitate; to pro¬ 
fess or suggest (anything) falsely, 
to have the external features of— 
U. S. v Peppa, D.C Cal., 13 F Supp 
669, 670, 671. 

79. Ala—Cartwright v. Bamberger, 
8 So 264, 266, 90 Ala. 405. 

Phrases 

(1) “Simulated contract'* defined 
soe Fraudulent Conveyances § 100 

(2) “Simulated sale" defined see 
Fraudulent Conveyances § 100, 

80. Da—Bank of Baldwin v Brous¬ 
sard, 120 So. 637, 638, 10 La App 
801. 

81. U.S.—Gayle v. Jones, D.C.La, 63 
F.Supp. 481, 484. 

—Freeman v. Woods, App., 1 So 
2d 134, 136. 

58 C.J. p 736 note 50. 

88. Kan.—Harryman v, Harryman, 
144 P. 262, 265, 93 Kan. 223, Ann 
Cas.l915B 369. 


83. Da.—Bank of Abbeville & Trust 
Co. v Lyons, 168 So. 513, 514, 185 
La 117. 

Payment of antecedent debts 
US.—Caster v Miller, DCLa, 39 F. 
Supp 120, 123, 124 
A mortgage to secure an antece¬ 
dent debt is not a simulation—Gast 
v Gast, 3 So.2d 173, 174, 197 La 

1043 

34. La—Harman v Defatta, 162 So. 
44, 46, 182 La. 463. 

85. La—Sere v Darby, 43 So 255, 
258, 118 La 619 

86. U.S —Brush Electric Co v. 

Western Electric Co, C.C.I11 , 69 

F. 240, 244. 

Cal —Thomas v Anderson, 215 P 2d 
478, 481, 96 Cal.App 2d 371. 

87. U S —Brush Electric Co v 

Western Electric Co , C C.X11, 69 F. 
240, 244 

Cal —Thomas v. Anderson, 215 P 2d 
478, 481, 96 Cal App,2d 371. 
“Simultaneous approach" as applied 
to vehicles meeting at intersections 
see Motor Vehicles §§ 363 b, 364 
Similarly expressed 

“Simultaneous” denotes agreement 
m the same point or instant of time, 
as, the two shots were simultaneous. 
—In re Pusey-Maynes-Breish Co., D 
C Pa, 37 F Supp. 316, 321. 
Substantially or relatively simultane¬ 
ous 

Events may be substantially or rel¬ 
atively simultaneous without being 
absolutely so—American Surety Co 
of New York v Mosher, 64 P 2d 1025, 
1030, 48 Anz. 552 

88. Neb.—Securities Credit Corp v 
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Pindell, 44 NW2d 501, 507, 153 
Neb. 298 

89. U S —Westmghouse Mach Co v. 
C. & G Cooper Co , C C.A Ohio, 245 
F. 463, 468 

90. U S —Highland Glass Co. v 
Schmertz Wire Glass Co, Ta, 178 
F 944, 963, 102 CCA. 316. 

58 C J. p 736 note 57. 

91. U.S—Westmghouse Mach. Co v 
C. & G Cooper Co, C.CA.Ohio, 245 
F 463, 468. 

92. Cal—Thomas v Anderson, 215 
OP 2d 478, 481, 96 Cal App 2d 371. 

Ill —American Trust, etc, Co. v. 
Eckhardt, 162 N.E 843, 846, 331 Ill. 
261 

Wash.—In re Searl's Estate, 186 P. 
2d 913, 918, 29 Wash 2d 230, 173 
A.LR. 1247. 

93. Anz—American Surety Co of 
New York v. Mosher, 64 P.2d 1025, 
1030, 48 Anz 552. 

Cal.—Thomas v. Anderson, 215 P 2d 
478, 481, 96 Cal.App.2d 371. 

58 C J p 736 note 62. 

Phrases employing the word and as 

to which more recent adjudications 

have not been found see 58 C J. p 736 

notes 65, 66 

94. Ariz.—American Surety Co of 
New York v. Mosher, 64 P.2d 1025, 
1030, 48 Anz 652. 

95. Cal—Thomas v. Anderson, 215 
P.2d 478, 481, 96 CalApp.2d 371. 

96. Cal—Thomas v. Anderson, su¬ 
pra. 

Vt.^Cloyes v. Middlebury Electric 
Co., 66 A 1039, 1042, 80 Vt. 109, 11 
LRA,N.S., 693. 
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from beginning to end. 97 When the word is nsed 
to describe the operation of parts of a machine it 
can readily be construed to mean that the parts 
operate unitedly, harmoniously, and in concord. 98 

“Simultaneously” has been distinguished from “at 
once” see At, 7 C.J.S. p 160 note 64, and “shortly” 
see ante p 1271 note 84. 

SINCE. The proper 99 and primary 1 signification 
of the word “since” is after; 2 from the time that. 3 
It is also defined as meaning from the time of; 4 
from a definite past time until now. 5 

The word “since” is further defined as meanmg 
during or within the time after; ever after, or at 
a time after; from and after the time, occurrence, 
or existence of; 6 and it has been said that this is 
the meaning of the word when used as a preposi¬ 
tion. 7 

“Since” is also defined as meaning in the time 
passed, counting backward from the present; be¬ 
fore this or now; from any time forward to the 
present. 8 

In its appropriate sense, 9 the word “since” in¬ 
cludes the whole period between an event and the 
present time, 10 and, while it denotes during the 


whole time after an event, it may denote any par¬ 
ticular time during that period. 11 

When the word “since” is used with reference to 
a certain date it ordinarily does not include that 
date. 12 

The decisions are not in accord as to whether the 
word “since” may properly he used to denote future 
time. On the one hand, it has been said that “since” 
necessarily refers to something past, and never ex¬ 
tends into the future, 13 while on the other hand it 
is said that the word “since” is not always limited 
in meaning to the time between the present and a 
certain past event, or to a space of time between two 
certain events, for it sometimes reaches beyond the 
present and embraces future time 14 

“Since” has been held to be synonymous with 
“subsequent,” 15 but it has also been pointed out 
that there is a distinction between the terms. 16 

SINCERE. Being in reality as in appearance; not 
assumed, feigned, or pretended; real; true; gen¬ 
uine. 17 It has been held to be synonymous with 
“true.” 18 

SINE. A Latin word meaning “without.” 19 It is 
the first word of various Latin phrases. 20 


97- Ariz.—American 'Surety Co of 
New York v Mosher, 64 P 2d 1025, 
1030, 48 Ariz. 552. 

98- U S. —E. J. Manville Mach Co 
v. Excelsior Needle Co, Conn., 167 
F 538, 540, 93 C.C.A 216. 

99. U s —-In re Rosenfeld, DCNJ„ 
20 F.Cas No, 12,068—In re Cretiew, 
I> C.N Y. f 6 F.Cas.No 3,390 

1. U S—In re Cretiew, supra. 

2. Kan.—Keller v. Keller, 247 P. 433, 
435, 121 Kan. 520, 49 ALE. 113. 

58 C.J. P 736 note 68. 

Phrases employing the word 
"since” and as to which more recent 
adjudications have not been found 
see 58 C.J. p 737 notes 83-85 

3 . U.S —In re Cretiew, D.C N.Y., 6 
FCas No 3,390. 

Minn—'Lawyer v Great Northern R 
Co., 105 N.W. 1129, 97 Minn. 36. 

4 . U.S.—In re Rosenfeld, DCNJ., 

20 F.Cas No 12,058, 2 Nat.Bankr 

Reg. 116. 

5. Cal.—Ex parte McGee, 85 P 2d 
135, 136, 29 Cfcl App 2d 648 

Iowa—Kelley v. Creston Buick Sales 
Co., 34 N.W 2d 598, 600, 239 Iowa 
1236. 

O. Kan—Keller v. Keller, 247 F. 433, 
435, 121 Kan. 520, 49 UR, 113» 
W.Va.-^Btate v. Mathews, 69 SB 644, 
650, 68 W.Va. 89. 

7- Kan —Keller v. Keller, 247 P. 433, 
435, 121 Kan, 520, 49. A-L.JR. 113^. 


WYa- State v Mathews, 69 S E. 644, 
650, 68 W.Va. 89. 

8. Mich —'Smith v. State Auditors, 
48 NW 627, 85 Mich. 407. 

9. US—In re Rosenfeld, DCNJ., 
20 F Cas.No 12,058—In re Cretiew, 
DCN.Y, 6 F.Cas No 3,390. 

10. US.—In re Rosenfeld, D.CN.J., 
20 FCas No 12,058—In re Cretiew, 
DC.NY., 6 FCas No 3,390. 

Similarly expressed 

"Since” covers the intervening pe¬ 
riod from the happening of an event 

to the present time —Murray v. 

Teape, 211 P.2d 1012, 1013, 202 Okl 

234. 

XI- U S —In re Cretiew, D C.N.Y., 6 
F.Cas No.3,390. 

12. Minn.—Lawver v. Great North¬ 
ern R. Co., 105 NW. 1129, 97 Minn 
36. 

58 C J. p 737 note 82. 

13- Mich.—Smith v. State Auditors, 
48 N.W. 627, 85 Mich 407. 

14. Kan—Keller v Keller, 247 P 
433, 435, 121 Kan 520, 49 UR 
113. 

WYa—State v. Mathews, 69 SB 
644, 650, 68 W.Va. 89. 

15. Okl‘—Murray v Teape, 211 P.2d 
1012, 1013, 2D2 Okl. 234. 

16. U.S—In re Cretiew, D.CN.Y., 6 

FCas.No.3,390. , ' : 

S imilar tout not identical t T , . k 
"These words, although similar, w 
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meaning, are not identical.”—In re 
Rosenfeld, DC.N.J., 20 F.Cas No.12,- 
058. 

17. New Standard D 

18. U.S —Zolmtakis v. Equitable 
Life Assur. Soc of United States, 
CCA Utah, 108 F 2d 902, 905—Zol¬ 
mtakis v Equitable Life Assur. 
Soc of United States, CGAUtah, 
97 F.2d 583, 587—Sentinel Life Ins. 
Co. v. Blackmer, CC.AC 0 I 0 ., 77 F. 
2d 347, 352 

65 C.J p 179 note 28. 

19. Black LD. 

20- Sine qua non 

(1) Literally, "Without which 
not" That without which the thing 
cannot be, an indispensable requisite 
or condition .—Black LD. 

(2) In some instances the question 
of proximate cause or causal connec¬ 
tion is approached by stating the rule 
as follows: "But for the defendant's 
act the consequence m question 
woujd not have occurred.” That test 
is called the "sine qua non” or "but 
for” rule, and is of service m making 
a test for a, causal connection — 
Hayes Freight Lines v. yVilson, 77 N. 
B.2d 580, 582, 226 Ind. 1. 

Other phrases 

Cl) "Sine afdmo revertendi,” with¬ 
out the intension * of returning.— 
Black LD. 

f2) "Sine assensu capituli ” with¬ 
out the consent of the chapter. In 



SINE—SINKING 
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As the ‘first word of a maxim as to which there 
have been no recent applications see 58 C.J. p 737 
note 90* 

SINECURE. An office which has revenue without 
employment. 21 

SINGER. A term which, eo nomine, has come to 
be suggestive not merely of the manufacturer, but 
of sewing machines of a certain mechanism, char¬ 
acter or quality; 22 a machine manufactured by the 
Singer Company. 23 

SINGLE. 

As a noun, that which is single in any sense of 
the word. 24 

In the plural, reeled filaments of raw silk twisted 
to give them firmness, but not doubled. 25 

As an adjective . One only; being a unit; alone; 
detached; one which is abstracted from others; 26 
also unmarried, or not having been married. 27 In 
this latter sense it has been compared with “dis¬ 
covert” see 27 C.J.S. p 2 note 97. 


The word “single” is also sometimes construed 
to signify principal or dominating. 28 

Phrases employing the word are set out in the 
note, 29 and for additional phrases as to which more 
recent adjudications have not been found see 58 
C. J. p 737 note 9S~p 738 note 39. 

SINGULAR. Each; individual. 8 0 

SINGULI IN SOLIDUM TENENTUR. See 58 C.J. 

p 738 note 43. 

SINK. To descend; to go down. 31 

SINKING. The act or process of one who or that 
which sinks; that which is depressed or sunken; in 
architecture, a hollow or a socket. 32 It has been 
held to be synonymous with “depression” see 26 
C.J.S. p 977 note 59. 

The term “sinking fund” is defined generally in 
the definition Fund, 37 C.J.S. p 1404 notes 37-45, 
and reference is there made to the titles throughout 
this work wherein the term is specifically treated. 


old English practice, a writ which 
lay where a dean, bishop, prebendary, 
abbot, prior, or master of a hospital 
aliened the lands holden in the right 
of his house, abbey, or priory, with¬ 
out the consent of the chapter; ,in 
which cases his successor might have 
this writ.—Black L D 

(3) “Sine consideration© curiae, M 
without the judgment of the court — 
Black LB. 

(4) “Sine decreto;” without the 
authority of a judge—Black L.D 

(5) “Sine die;’* without day; with¬ 
out assigning a day for a further 
meeting or hearing; hence, a final 
adjournment; the final dismissal of 
a cause —Black L X>. 

(6) “Sine hoc quod,” without this, 
that A technical phrase in ojd 
pleading, of the same import with 
the phrase “absque hoc quod.”—Black 
LB 

(7) “Sine numero;" without stint 
or limit A term applied to common. 
—Black L D 

(8) “Sine prole;” without issue. 
Used in genealogical tables, and often 
abbreviated into “s.p ”—Black L B 

21. Eng —Faulkner v. Upper Bod- 
ding Lon, 3 CBN.S 412, 417, 91 E.C 
L. 412. 

22. Ohio.—Brill v. Singer Mfg. Co, 
41 Ohio St. 127, ,134, 52 Am R. 74. 

68 C.J. p 737 note 93. 

23. Eng.—Singer Mfg, Co. v. Wil¬ 
son, 2 ChlB. 434, 459. 


24. U.'S.—U S. v Straus & Co., 2 
CtCustApp 395, 396, 397 

25. U S.—U S. v Straus & Co., su¬ 
pra. 

More particularly described 

The twisted threads of silk made 
of single strands of the raw silk as 
Wound from the cocoon When sim¬ 
ply cleaned and wound, the silk is 
called “dumb singles,” and is used 
for making bandana handkerchiefs, 
and, after bleaching, for gauze and 
similar fabrics When wound, clean¬ 
ed, and thrown, the silk is termed 
“thrown singles,” and is used for 
ribbons and common silks When 
wound', cleaned, doubled, and thrown, 
and twisted in one direction, it be¬ 
comes “tram ” When wound, clean¬ 
ed, spun, doubled, and thrown, so 
that it resembles the strand of-rope, 
it is called “organzme,” and is used 
for warp.—U. S v. Straus & Co, su¬ 
pra. 

26. Mont—State ex rel Nelson v 
Board of Com’rs of Yellowstone 
County, 109 P,2d 1106, 1107, 111 
Mont. 395—'State ex rel Turner v. 
Patch, 210 P. 748, 750, 64 Mont. 565. 

27. Pa—Appeal of Davison, 1 Mona 
185, 188 

58 C.J. p 737 note 96. 

When applied to a woman, “single,” 
in its strict literal sense, means withr 
out a husband; but in its ordinary 
sense, and as used in common par¬ 
lance, it denotes a class; those who 
have never married, as distinguished 
from married women and widows— 
Lashley v. Lashley, 48 N.C. 414, 415. 
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Under some statutes only a moth¬ 
er who is a “single woman” may in¬ 
stitute bastardy proceedings, and the 
construction of this term as used in 
such statutes is treated in Bastards 
§ 51. 

28. Mich —Attorney General v. 

Marx, 168 N W. 1005, 1006, 203. 
Mich 331. 

58 C J. p 737 note 97* 

29. Phrases 

(1) “Single bond” see Bonds § 1, 

(2) “Single creditor” see 21 C.J.S. 
p 1054 note 73. 

(3) “Single-entry bookkeeping sys¬ 
tem” see 11 C J S p 522 note 33. 

(4) “Single publication rule* as a 
rule of limitations applicable to ac¬ 
tions for defamation see Libel and 
Slander § 156 

(5) “Single purpose” see 73 C.J.& 
p 1261 note 97, 

(6) “Single shot” as a mining terra 
see Mines and Minerals § 3 h 

(7) ‘^Single tax” is the system of 
land tenure and taxation advocated 
by Henry George.—Blocker v. Ware, 
29 A 2d 591, 594, 17 Del,Ch 32. 

30. Webster New Int.D. 

58 C.J. p 738 note 42. 

31. Mont —Osterholm v. , Boston 
etc., Cons. Copper, etc,, ?Min. Co, 
tlOTiF. 499, 503, 40 Mont. 508 driven 
as definition of sinking). . 

5? ,C.J. p 738 note 44. 

32* New Standard D. ♦ J .'a , 
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SINTER—SIRUP; SYRUP 


SINTER. To become or cause to become a coher¬ 
ent mass by heating without thoroughly melting. 33 

SINUS. A channel for the passage of blood, which 
has not the coats of an ordinary blood-vessel; such 
are the blood-passages in the gravid uterus or those 
in the cerebral meninges. 34 Also, a hollow in bone 
or other tissue; antrum. 36 

The term is also applied to a fistula or tract lead¬ 
ing to a suppurating cavity. 36 

SIPINQ*. To ooze or distil very gently as liquids 
do through a cask which is not quite tight. 37 

SIRUP; SYRUP. The word “sirup” is defined gen¬ 
erally as meaning a thick, sweet liquid; 38 and, more 
specifically, as any concentrated, more or less viscid 
aqueous solution of sugar; 39 a saturated solution 
of sugar in water, 40 often combined with some med¬ 
icinal substance, or flavored, as with the juice of 
fruits, for use in confections, cookery, or the prepa¬ 
ration of beverages; 41 a thick and viscid liquid, 
made from the juice of fruits, herbs, etc., boiled 
with sugar. 42 Hence any concentrated, more or less 
viscid, aqueous solution of sugar, either without 
admixture, as the simple sirup of pharmacy, or 
variously flavored or medicated, or obtained in an 
incompletely refined state, as in the manufacture of 

33. U.S —'Silica Products Go v. Hay¬ 
dite Co., DC Ill, 42 F.2d 861, 864. 

The term “sintered” describes a 

condition in which material becomes 
coherent through partial fusion.—In 
re Jewett, 136 F.2d 726, 727, 30 C.C 
P.A, Patents, 1112. 

34. Stedman Med D. 

35. Stedman Med.D. 

36. Stedman Med.D, 

Similarly expressed 

The word “sinus*' means a tract 
leading from the outside into a por¬ 
tion of a wound.—Tallon v. Spell¬ 
man, 10 N.E.2d S3, 34, 302 Mass. 170 

37. Eng —McNab 1 v. Robertson, 

[1897] A.C. 120, 138, 61 J,P ,468, 66 
UPC. 27, 76 LTRep, NS, 666 

38. US,—California Fig Syrup Co 
v. Frederick Stearns & Co, Mich, 

67 F 1008^ 1011, affirmed 73 F. 812, 

816, 20 C.C.A. 22, 33 L.R.A. 66 

39. Application, of Erickson, 

171 F.2d 307>i 309, 36 0APA, Pat¬ 
ents, 734. , ,, 

. • 

40. U f S—Hcrthcntt v. Loescb; Oust. 

& PatApp, 44 F.2d 869, 86*1. 

68 CJ. p M9, note 74—60 C.J. p 120,4 
. not^’46. ‘ t , , , 

41. U S.—Calif ornia Fig Syrup 1 ’Co. 
v. Frederick (Stearns & Cb/Mlohi, 

73 FJ 810;''t»A 20^XS.AJ ^2; 3* Ij.R.,1 


cane sugar or of glucose; 43 a solution of sugar in 
water, made according to an official formula, wheth¬ 
er simple, flavored, or medicated with some special 
therapeutic or compound. 44 

As defined by the United States Department of 
Agriculture, “sirup” is the product obtained by puri¬ 
fying and evaporating the juice of a sugar produc¬ 
ing plant without removing any of the sugar. 45 

As commonly and properly understood and ap¬ 
plied to articles of food for table use, “sirup” has 
an accepted meaning, as designating articles of food 
which are m common use as table sirups. 46 

“Sirup,” as used in a freight tariff, as an ad¬ 
dendum to “molasses,” has a narrower meaning than 
that of a saturated solution of sugar in water, often 
combined with some medicinal substance or flavored, 
as with the juice of fruits, for use in confections, 
cookery, or the preparation of beverages; 47 it in¬ 
cludes only food sirups m competition as such with 
molasses, and does not include a sirup used merely 
as the basis for a beverage. 48 

There are a large number of sirups, each of which 
is named from that ingredient which gives it flavor 
or character, and the word “sirup” is necessarily 
qualified by that of the substance, or one or more 
of the substances, which distinguish it to the taste 
or give it its medicinal property. 49 

Kinds 

(1) "Cane syrup** is syrup obtained 
from cane by purifying and evaporat¬ 
ing the juice without removing any 
of the sugar—People v. Harris, 97 
NW. 402, 403, 135 Mich 136. 

(2) "Corn sirup” see 18 C.J.S p 284 
note 89 

(3) “Maple syrup” see SS^JS p 
707 notes 29-31 

J 

(4) "Sorghum syrup” is syrup ob¬ 
tained from sorghum*—People v. 
Harris, supra. 

(5) ^Syrup of aconite” is> a mix¬ 
ture of tincture of fresh aconite root 
one part, with syrup nine parts.— 
California Fig-Syrup Cd* v. Frederick 
Stearns & Co, Mich., 73 F. '812,- 815, 
20 CCA 22, S3 KR.A. 56 

(6) “Syrup of almond” Is sweet 
almond ten parts, bitter almond three 
parts, ^ugOf part s/'b&tnge'flower 
water five parts, wateb'to make one 
hundred parts.—California Fig-Syrup 
Co v Frederick Yearns & Co, supra. 

(7) ‘“fcyrpp of' althaea*' is althaea 

fdvCr pairts,’ dtiglar Sixty parts, water 
to make one hundred parts—Califor¬ 
nia ' .Fog-Syn«> i ^ Co.’ Frederick 

Stearns Cot, i supra 

*>"(8) “Syrup 1 of citric acid” is citric 
acid. eigh* parts,' water eight pafts, 
spirit of lemon four parts, syrup nine 


A. 56—California Fig Syrup Co.'v 
Stearns, C C Mich, 67 F. 1008, 1011. 
Ala.—Louisville, etc, R Co v Lime 
Cola Bottling Co., 101 So. 678, 212 
Ala 52. 

42. US —California Fig Syrup Co. 
v Frederick Stearns & Co,, Mich 1 , 
73 F. 812, 816, 20 CCA 22, 33 LR 
A 56—California Fig Syrup Co v 
Stearns, C C Mich , 67 F 1008, 1011. 

58 C.J. P 739 note 73. 

43. U.S —Northcutt v. Loescb, Oust 
& PatApp., 44 F.2d 859, 861 

58 C J. p 739 note 73. 

44. US —California Fig Syrup Co v. 
Frederick Stearns & Co, Mich, 73 
F. 812,'815, 20 C.C.A 22, 33 L.R.A 
56. 

45. Mich.—People v Harris, 97 NW 
402, 403, y 135 Mich. 136. 

46. Wis—McDermott v. State, 126 
NW. 888, 892, 143 Wia 18, 21 Ann. 
Caf, 131fij. 

47. Ala.—Louisville & N R. Cot v. 

Lime Cola Bottling Co., 101 ,S<?. 
678, 212 Ala. 52. , 

48. Ala—Louisville, etc, Rt ,Co .88. i 
Lime Cola Bottling Co, supra-' ! 

* » t* *?■; 

49. U S —California Fig-Syrup Co 1 
• 1 v. Stearns,' C.C Mi6h,' 67 "S’. ' 1008, 

1011 . '> ‘ • ‘ ! 
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SISTER. The populai and ordinary meaning of the 
-word “sister” is well-settled and definite, 50 and the 
term is defined as meaning a female "bora of the same 
parents; 51 a female whose parents are the same as 
those of another person; 52 a woman who has the 
same father and mother with another, or one of 
them only; 53 a female person considered in her 
relation to another person having the same par¬ 
ents, 54 or one parent m common. 55 

If both parents are the same the woman is simply 
■called “sister,” 56 or “whole sister;” 57 if but one 
parent is the same she is called “half sister.” 58 

Thus the word “sister” embraces a sister of the 
half blood as well as of the whole blood. 59 

The term has been construed as not including a 
person adopted by decedent’s parents 60 or a sister- 
in-law. 61 

“Sister” is the correlative of “brother” as stated 
in 12 C.J.S. p 373 note 22. 

Provision for the payment of insurance benefits 
to the sisters of deceased soldiers was not made un¬ 


der the War Risk Insurance Act, but was made un¬ 
der the National Service Life Insurance Act, and 
decisions under both acts on this point are treated 
in Army and Navy § 85 b(2) (b). 

SISTER-HOOK. See Clip Hooks, 15 C.J.S. p 1275 
notes 15, 16. 

SIT. The verb “sit” is defined generally as meaning 
to have or keep a seat or good seat upon; to place 
on a seat; to rest, as upon a chair or other support, 
with the body bent at the hips, and the spine nearly 
vertical; rest upon the haunches; take or occupy a 
seat. 62 

In a more specific sense, the word “sit” means to 
hold court; 63 to hold a session, as of a court; 64 
to preside, or do any act of a judicial nature. 65 

SITE. A plot of ground suitable or set apart for 
some specific use; 66 a seat or ground plot. 67 

The term does not of itself necessarily mean a 
place or tract of land fixed by definite boundaries; 68 


hundred and eighty parts—Califor¬ 
nia Fiff-JSyrup Co. v. Frederick 
Stearns & Co, supra. 

(9) "Syrup of figs/’ as used to de¬ 
scribe a medical preparation, has a 
distinct and definite meaning, name¬ 
ly, a combination of sugar and the 
juice of the fig, and possibly other 
ingredients, in which, however, the 
medicinal property of the fig is the 
active and chief element.—California 
Fig-Syrup Co. v Frederick Stearns & 
Co., supra. 

(10) "Syrup of garlic” is fresh gar¬ 
lic fifteen parts, sugar sixty parts, 
dilute acetic acid forty parts.—Cali¬ 
fornia Fig-Syrup Co. v. Frederick 
Steams & Co, supra 

(11) Syrup of gum arable is mucil¬ 
age of acacia twenty-five parts, syrup 
seventy-five parts —California Fig- 
Syrup Co. v. Frederick Stearns & Co, 
supra 

(12) "Syrup of ipecac” is fluid ex¬ 
tract of ipecac five parts, syrup nine¬ 
ty-five parts.—California Fig-Syrup 
Co. v. Frederick Stearns & Co, su¬ 
pra. 

(13) "Syrup of rhubarb” is rhu¬ 
barb ninety parts, cinnamon eighteen 
parts, potassium carbonate six parts, 
sugar six hundred parts, water to 
make one thousand parts —California 
Fig-'Syrup Co. v. Frederick Stearns & 
Co., supra. 

(14) 'Syrup of squill is vinegar of 

squill forty parts, sugar sixty parts, 
wit)i, ’ water.—California Fig-Syrup 
Co. v. Frederick Steams & Co, su- | 
pra. | 


(15) -Syrup of wild cherry is wild 
cherry bark powdered twelve parts, 
sugar sixty parts, glycerine five 
parts, water to make one hundred 
parts—California Fig-Syrup Co. v 
Frederick Stearns & Co, supra. 

50. Tex —Woodmen of the World 
Life Ins Soc v. Carrizales, Civ 
App, 159 S W 2d 536, 537. 

51. NY—Wood v. Mitcham, 92 N.Y. 
375, 379. 

58 C J p 739 note 76. 

52. N.Y.—Wood v. Mitcham, supra. 

53. NY.—Wood v. Mitcham, supra 
—Wood v. Mitchell, 61 HowPr. 48, 
52 

Similarly defined 

"A female who has the same par¬ 
ents with another person, or who has 
one of them only.”—Anderson v. Bell, 
39 NE 735, 736, 140 Ind. 375, 29 L 
RA 541. 

54. Colo—People v Ellin, 219 P 

224, 225, 74 Colo. 81. 

Iowa—State v. Lamb, 227 NW. 830, 
832, 209 Iowa 132. 

Tex—Woodmen of the World Life 
Ins Soc v. Carrizales, Civ App, 
159 S.W.2d 536, 537. 

55. Colo—People v. Elliff, 219 P. 

224, 225, 74 Colo. 81. 

Iowa—State v. Lamb, 227 N.W. 830, 
831, 209 Iowa 132. 

56. N.Y—Wood v. Mitcham, 92 N 

Y 375, 379—Wood v. Mitchell, 61 
HowPr. 48, 52. 

57. Colo—People v. Elliff, 219 P. 

224, 225, 74 Colo 81. 
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Iowa—State v. Lamb, 227 N.W. 830, 
832, 209 Iowa 132. 

58. Colo—People v. EllifC, 219 P. 
224, 225, 74 Colo. 81. 

Iowa—State v Lamb, 227 N.W. 830, 
832, 209 Iowa 132 

NY.—Wood v. Mitcham, 92 N.Y. 375, 
379—Wood v. Mitchell, 61 HowPr. 
48, 52. 

59. U.'S —-Modern Woodmen of 

America v. Barnes, D C Minn., 61 
FSupp. 660, 663. 

60. NY.—In re Benson, 163 NY.S. 
670, 671, 99 Misc 222. 

61. Del—Stiegler v. Hibbert, 147 A 
252, 253, 17 Del Ch. 32. 

62. New Standard D. 

63. Ga,—Allen v. State, 29 S E. 470, 
471, 102 Ga. 619. 

64. Ga.—Allen v State, supra. 

Or—Russell v. Crook County Ct., 146 
P. 806, 808, 75 Or 168. 

65. Or.—Russell v. Crook County 
Ct, supra. 

66. Bng —Victoria v. Our Lord's 
Church, 22 B.C. 174, 175. 

Phrases employing the word "site” 

and as to which more recent adjudi¬ 
cations have not been found see 58 
C.J. p 740 notes 98, 99, 

67. TJ S —Miller v. Alliance Ins. Co 
of Boston, C.C.NY., 7 F 649, 651, 
19 Blatchf 308. 

68. N.D.—Petersburg School Dist. v, 
Peterson, 103 N.W. 756, 758, 14 N.D. 
344. 

58 Cl. p 740 note 96. 

Townsite see Public Lands $ 57. 
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SITE—SITUATE 


and it may be used in respect of both buildings and 
offices. 69 

SIT FINIS LITIUM, INTEREST REIPUBLICJE. 

See 47 C.J.S. p 82 note 10. 

SIT FINIS RERUM. See 47 C.J.S. p 82 note 10. 

SITIO DE GrANADO MAYOR. A technical Spanish 
and Mexican legal term, well established, defined 
and known as a section or township in the surveys 
of the United States. 70 It is a square league, 71 
a square, the four sides of which each measure five 
thousand varas. 72 

SITTING*. The word “sitting” as a noun is defined 
generally as meaning the act or position of one who 
sits; hence, a seat. Also, the locality of a seat; 
a specific place allotted to a seat-holder, whether 
at church or any other form of public meeting or 
entertainment. 73 

In a more specific sense the word “sitting” means 
an official or public meeting or senes of meetings 


of any permanent or regularly constituted body; an 
official session. 74 The term is used in this connec¬ 
tion with reference to courts to denote a session 
of the court for a day, or to signify a term of the 
court, as stated in Courts § 147, 

“Sitting” is also a gaming term, and as such 
is defined in Gaming § 1L 

SITUATE. To have a situs, a place or position; 
kept; 75 to give a specific position to; fix a site 
for; 76 to place in a certain position 77 

The word “situate” has various other significa¬ 
tions, and it may mean having a fixed place or 
relative position; 78 and it also means residing, 
dwelling; 79 and the word is further defined as 
meaning subject to definite conditions or circum¬ 
stances. 80 

Situated . The word “situated” is defined as mean¬ 
ing located; 81 permanently fixed; 82 being m a 
relative position; 83 having a site, 84 situation, 85 or 
location, 86 placed with regard to its surroundings. 87 


69. N Y —-Stanton v Essex County, 
96 N.T.S 840, 842, 48 Misc. 415 

58 C J. p 740 note 97 

70. Anz—U. S v. Cameron, 21 P. 
177, 178, 3 Anz, 100. 

71. US—U. S. v Sutherland, Cal, 
19 How 363, 364, 15 L Ed. 666. 

58 C.J P 740 note 4, 

72. Anz—U. S. v. Cameron, 21 P. 
177, 178, 3 Anz 100 

“The distance from the center of 
each ‘sito’ to each of its sides should 
be measured directly to the cardinal 
points of the horizon, and should be 
2,500 ‘varas.’ ”—U S. v. Cameron, su¬ 
pra. 

73. New 'Standard D. 

74. Now Standard X>. 

“Session" as meaning: “sitting” see 
79 C J'S. p 1145 note 73-p 1146 note 

75. 

75. Tex — Corpus juris quoted In 

General Exchange Ins. Corporation 
v. Bell, CivApp, 138 SW.2d 129, 
130 

58 C.J. P 741 note 7. 

Phrases employing: the word “situ¬ 
ate" and as to which more recent ad¬ 
judications have not been found see 
58 C.J. P 741 notes 9, 10. 

76. N.Y.—Century Ins Co, v Glid- 
den Buick Corporation, 20 N.Y.S,2d 
108, 111, 174 Misc. 149 

77. N.Y—Century Ins. Co. v. Glid- 
den Buick Corporation, supra. 

78. N.Y.—Century Ins Co. v Glid- 
den Buick Corporation, supra. 
According* to dictionary, this mean¬ 
ing is rare.—Century Ins. Co v. Glid- 
den Buick Corporation, suprsu 


79. N Y —Century Ins Co v. Glid- 
den Buick Corporation, supra 
According to dictionary, this mean¬ 
ing is archaic —Century Ins Co. v. 

Glidden Buick Corporation, supra. 

SO. NY—Century Ins. Co. v. Glid- 
den Buick Corporation, supra. 

81. Mo —Yellow Mfg. Acceptance 
Corporation v Rogers, 142 S.W.2d 
888, 892, 893, 235 MoApp 96 

N.C—Montague Bros v W C. Shep¬ 
herd Co, 58 S E 2d 118, 121, 231 N 
C 551—Universal C I T Credit 
Corp v Walters, 53 S E 2d 520, 522, 
230 NC 443 

Okl —Oklahoma City v. District 
Court of Thirteenth Judicial Dist, 
32 P 2d 318, 319, 168 Okl. 235, 93 
AL.R. 489. 

Tex —Corpus Juris quoted in General 
Exchange Ins. Corporation v. Bell, 
CivApp, 138 S W 2d 129, 130. 

58 C J p 741 note 11 

82. Mo.—Yellow Mfg. Acceptance 
Corporation v. Rogers, 142 S W 2d 
888, 892, 235 Mo.App 96. 

N.C—Universal C I T. Credit Corp 
v Walters, 53 S E 2d 520, 522, 230 
NC 443. 

Okl —Oklahoma City V. District 
Court of Thirteenth Judicial Dist, 
32 P 2d 318, 319, 168 Okl. 285', 93 

* ALR. 489. 

83. Mo —Yellow Mfg. Acceptance 
Corporation v. Rogers, 142 S W 2d 
888, 891, 892, 235 MoApp 96 

Okl.—Oklahoma City v. District 
Court of Thirteenth Judicial Dist., 
32 P 2d 318, 319, 168 Okl. 235, 93 A 
L.R. 489 

84. Mo.—Yellow Mfg. Acceptance 
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Corporation v Rogers, 142 S.W.2d 
888, 891, 235 MoApp. 96. 

Nev—Flyge v Flynn, 166 P.2d 539, 
554, 63 Nev 201. 

N C —Montague Bros v. W C. Shep¬ 
herd Co., 58 SE 2d 118, 121, 231 N. 
C 551—Universal C. I. T Credit 
Corp. v. Walters, 53 SE2d 520, 
522, 230 NC 443 

Okl.—Oklahoma City v. District 
Court of Thirteenth Judicial Dist., 
32 P 2d 318, 319, 168 Okl 235, 93 
A.LR 489. 

85. Mo —Yellow Mfg Acceptance 
Corporation v. Rogers, 142 S W 2d 
888, 891, 235 MoApp. 96. 

NC—Universal C. I T Credit Corp. 
v. Walters, 53 -S.E 2d 520, 522, 230 
NC 443. 

Okl.—Oklahoma City v. District 
Court of Thirteenth Judicial Dist, 
32 P 2d 318, 319, 168 Okl. 235, 93 A 
L.R. 489. 

86. Mo —Yellow Mfg Acceptance 
Corporation v Rogers, 142 S W 2d 
888, 891, 235 MoApp. 96. 

Nev—Flyge v Flynn, 166 P 2d 539, 
554, 63 Nev 201. 

N C —Montague Bros. v. W C Shep¬ 
herd Co, 58 S E 2d 118, 121, 231 
N.C 551—Universal C I T Credit 
Corp. v Walters, 53 SE2d 520, 522, 
230 N.C, 443. 

Okl—Oklahoma City v. District 
Court of Thirteenth Judicial Dist, 

' 32 P2d 318, 319, 168 Okl. 235, 93 

AD.R. 489. 

87. Tex —Corpus Juris quoted in 
General Exchange Ins Corporation 
v. Bey, Qiv.App, 138 S.W2d 120, 

list). 

' 58 C.J. p 7fl note 11. 



SITUATE—SITUS 


80 C.J.S. 


The word “situated” clearly implies some element 
of permanency, 88 and contemplates more than mere 
temporary presence, 89 and connotes a more or less 
permanent location or situs, 90 and it has been said 
that by a long line of authorities the word at least 
includes residence. 91 

SITUATION*. The state of being placed; pos¬ 
ture; 92 position as regards conditions and circum¬ 
stances; state; condition. 93 

“Situation” has been held to be synonymous with 
“office” see Officers § 1 a, “position” see 72 C J.S. 
p 231 note 56, and “situs,” 94 and it has been com¬ 
pared with, or distinguished from, “cause” see 14 
C.J.S. p 42 note 5. 

SITUS. The word “situs” is defined as meaning 
site; 95 situation; 96 location; 97 the place where a 
thing is. 98 While it is said that permanency of 
location is not required to fix situs, 99 yet the term 
does import fixedness of location. 1 

In its natural signification, the word “situs” is 
applicable only to landed estates which are really 
fixed and immovable. 2 Strictly speaking, personal 
property cannot be said to have a situs; it is situ¬ 
ated wherever it may happen to be for the time 
being. 3 It has been said that the word “situs,” m 
the case of intangibles, now signifies power or ju¬ 
risdiction over such intangibles rather than its old 
connotation of location. 4 However, the word “situs” 


is applied conventionally to personal property, 5 and 
in many instances and for many reasons it is neces¬ 
sary to ascertain the situs of such property. In 
any situation concerning personal property where 
more than one jurisdiction is or may be involved, 
the law which governs may depend on the situs of 
the property, and, since this is essentially a ques¬ 
tion of conflicting jurisdictions, the subject is treat¬ 
ed generally in Conflict of Laws § 18, and specifical¬ 
ly m various titles throughout this work under the 
heading “What law governs.” 

For taxation purposes it is frequently necessary 
to determine the situs of personal property since, as 
stated m the C. J S title Taxation § 114, also 61 
C.J. p 223 notes 97, 98, in order to he taxable, per¬ 
sonal property must have a taxable situs within 
the state, either actual or constructive. 

Statutes frequently require that chattel mort¬ 
gages, mechanics 7 liens, conditional sales contracts, 
and other instruments of a similar nature shall be 
recorded in the place where the property is situated 
or has its situs, and what constitutes the situs of 
the property or the place where the property is 
situated within the meaning of such statutes is 
treated with respect to chattel mortgages in Chattel 
Mortgages § 151, and with respect to mechanics 7 
liens in Mechanics 7 Liens § 138, and with respect to 
conditional sales contracts in Sales § 584 e 1. 

It sometimes is necessary to determine the situs 


88. Mo.—Yellow M fg Acceptance 
Corporation v. Rogers, 142 SW2d 
888, 892, 235 Mo App. 96 

89. Neb —Security Mut. Life Ins. 
Co, v Hess, 106 NW. 1037, 1039. 76 
Neb 141 

N C —Corpus juris quoted in Mon¬ 
tague Bros v W. C. Shepherd Co., 
68 SB 2d 118, 121, 231 N.C. 551. 

Tex —Corpus Juris quoted in General 
Exchange Ins Corporation v Bell, 
Civ App, 138 S W 2d 129, 130 

90. Cal—Brock & Co. v Board of 
'Sup’is of Los Angeles County, 65 
P2d 791, 793. 8 Cal 2d 286, 110 A 
LR 700. 

Mo —Yellow Mfg Acceptance Corpo¬ 
ration v Rogers, 142 S W 2d 888, 
892, 21!5 Mo App 96. 

N.C.—Universal C. I T. Credit Corp 
v Walters, 53 S E 2d 520. 522. 230 
N.C. 443. 

91. Cal.—Bohn v Better Biscuits, 78 
R.2d 1177, 1180, 26 Cal App 2d 61. 

92. N.C.—Jones v. Tuck, 48 N.C 202 
205. 

58 C.J, p 741 note 15 

Phrase* 

(1) “Dangerous situation” within 

the meaning of the “last clear chance 

doctrine” see Negligence § 137 c. 


(2) “Situation m life” as synony¬ 
mous with “condition m life” see 15 

CJ'S. p 813 note 93. 

93. Ill—Bellomy v Bruce, 25 ME 
2d 428, 433, 434, 303 Ill App 319. 

94. Mo—Yellow Mfg Acceptance 
Corporation v. Rogers, 142 S W 2d 
888, 892, 235 Mo.App. 96 

95. Okl—In re Wise, 206 P 2d 218, 
220, 201 Okl 395. 

Tex —Corpus Juris quoted in General 
Exchange Ins Corporation v. Bell, 
Civ App., 138 SW,2d 129, 130. 

58 C.J p 741 note 18. 

96. Okl—In re Wise, 206 P 2d 218, 
220, 201 Okl. 395. 

Tex —Corpus Juris quoted in General 
Exchange Ins, .Corporation v. Bell, 
Civ.App , 138 S.W 2d 129, 130. 

58 C J p 741 note 19. t 

97. Okl—In re Wise, 206 P 2d 218, 
220, 222, 201 Okl 395. 

Tex —Corpus Juris quoted in General 
Exchange Ins. Corporation v. Bell, 
Civ.App, 138 S W 2d 129, 130. 

58 C.J p 741 note 17. 

98. Okl—In re Wise, 206 P.2d 218, 
220, 201 Okl 395 

Tex —Corpus Juris quoted in General 
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Exchange Ins Corporation v Bell, 
Civ.App, 138 S W 2d 129, 130 

58 C J. p 741 note 20. 

99. Tex —Corpus Juris quoted in 
General Exchange Ins Corporation 
v. Bell, Civ.App, 138 S W.2d 129, 
130—Dallas v Gulf, etc, R Co, 
Civ.App, 1 SW2d 497, 499. 

1. Or—Callender Nav. Co v. Pom¬ 
eroy, 122 P 758, 761, 61 Or 343. 

Tex —Corpus Juris quoted in General 
Exchange Ins Corporation v. Bell, 
Civ App, 138 S W2d 129, 130— 

Zanes v. Mercantile Bank & Trust 
Co of Texas, Civ App., 49 S W.2d 
922, 926. 

2. Or.—Callender Nav. Co. v, Pom~ 
eroy, 122 P. 758, 761, 61 Or. 343. 

Tex.—Zanes v Mercantile Bank & 
Trust Co of Texas, Civ.App., 49 S. 
W 2d 922, 926. 

3. Pa—Allegheny Co v Gibson, 90 
Pa 397, 421, 35 Am R 670 

Tex.—Logan v Ludwick, Civ.App , 
283 S r W. 548, 551 

4. Ariz—Kelly v. Bastedo, 220 P.2d 
, 1069, 1073, 70 Anz. 371. 

5. Tea;.—'Zanes v. Mercantile Bank 
& Trust Co. of Texas, Civ.App. f 49 
S.W.2d 9^2, 926. 

58 C.J. p 741 nqte 23. 
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SITUS—SKIASCOPE 


of personal property for reasons of venue, since ac¬ 
tions involving such property frequently are re¬ 
quired to be brought in the county where the prop¬ 
erty is situated. This subject is treated generally m 
the C J.S. title Venue §§ 47-50, also 67 C.J. p 72 
note 27-p 75 note 81. The subject is treated more 
specifically in the various titles throughout this 
work, and, by way of illustration, in some jurisdic¬ 
tions statutes provide that a suit against an in¬ 
surance company for loss of, or damage to, personal 
property be brought m the county where the in¬ 
sured property is situated, and what constitutes the 
county where such property is situated within the 
meaning of such statutes is treated in Insurance § 
1252. 

For other specific applications and specific uses of 
the term see the indexes to the various titles and 
consult the Descriptive-Word Index. 

“Situs” has been held to be synonymous with 
“situation” see ante p 1312 note 94, and has been 
held not synonymous with “residence” see 77 C.J.S. 
p 305 note 48. 

SIVE. As the first word of a maxim as to which 
there have been no recent applications see 58 C.J. 
p 741 note 25. 

SIX. One more than five; twice three.® 

SIXTY. Six times ten; fifty-nine and one more; 
threescore. 6 7 

SIZE. To cover, stiffen, or glaze, with size; to 
prepare with size. 8 

SIZER. In the candy manufacturing business, a 
machine consisting of an arrangement of rollers 


through which caramel candy is run in slabs to re¬ 
duce it to a uniform thickness. 9 

SKAG. A term applied to a length of chain on 
a barge to be dropped overboard to steady her in 
navigating narrow channels. 10 

SKATE. The word “skate” has been held to in¬ 
clude both roller and ice skates, as well as the 
several varieties of each. 11 

S KELE TON. As an adjective, consisting of, or 
resembling, a skeleton. 1 ^ 

SKELPING TONGS. A term used to describe 
tongs for either skelping or butt welding. 13 

SKIAGRAPH. A picture of the interior of the ob¬ 
ject portrayed; 14 an X-ray photograph. 15 It is 
sometimes spelled “sciagraph.” 16 

The distinction between photographs and skia¬ 
graphs is discussed in 70 C.J.S. p 698 note 56. 

SKIASCOPE. The skiascope, sometimes called a 
“retmoscope,” is a small circular mirror, plane or 
slightly concave, which reflects a beam of light 
into the pupil of the eye. Slight horizontal or verti¬ 
cal movements of the instrument produce a shadow 
which travels across the pupil in the same or in the 
opposite direction to the movement of the skiascope, 
according to the state of the refraction. The ex¬ 
aminer looks through a small circular opening in the 
center of the mirror. Trial lenses are now placed 
before the eye until one is found which neutralizes 
or reverses the direction in which the shadow moves. 
This lens indicates the refractive condition at a 
particular meridian and enables the examiner to as¬ 
certain the amount not only of corneal but also of 
lenticular* astigmatism. 17 


6. Webster New Int.D. 

Phrases 

(1) "6-10s," when applied to 
prunes, means that prunes are to be 
hermetically sealed in 10-pound cans, 
each holding approximately a gallon, 
packed six to the case.—National 
Grocery Co. v. Pratt-Low Preserving 
Co., 17 P.2d 51, 52, 170 Wash 575. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 741 notes 
27-32. 

7. Webster New Int D 

Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not’been found see 58 C.J. 
p 741 notes 34, 35 

8 . Webster New Int D. 

Sizing 

(1) <4 Thef'ill&lA leaning of sizing is 

80 C.J.S.—83 


to cover or glaze the surface of an 
article. That is the common mean¬ 
ing of the term as defined by all the 
lexicographers ”—'Application of Mc¬ 
Namara, 166 F.2d 948, 952, 35 CC.P 
A, Patents, 1041 

(2) In the manufacture of hats, 
one of the stages is known as "siz¬ 
ing/' and consists of still further 
shrinking the "bat" or felt fabric out 
of which the hat is made until it gets 
to the proper size for a hat—United 
'States Hat Machinery Corporation v. 
Boesch Mfg. Co, C C.A Conn., 108 F. 
2d 417, 418. 

9. Wis —Kowalski v. American 

Candy Co., 151 N.W. 805, 806, 160 
Wis 341. 

10. U S —The Lutcher Brown, C.C.A. 
Tex., 41 F 2d 176. 

11 . U.'S.—I Samuel Winslow fckate 
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Mfg Co. v. U. S., CtCl., 50 F.2d 
299, 302. 

12. Webster New Int.D. 

Phrases 

(1) "Skeleton bill of exceptions" 
see Appeal and Error § 821. 

(2) "Skeleton track" see Railroads 

§ 1 P. 

13. U S —National Tube Co. v. 

Spang, Chalfant & Co, C.CFa., 132 
F 318, 320 

14. Tex—Texas Emp. Ins. Ass’n v. 
Crow, 221 S.W.2d 235, 237, 148 Tex. 
113, 10 ALR2d 913. 

15. Ind—Aspy v. Botkins, 66 NB. 
462, 463, 160 Ind. 170. 

16. Ind.—Aspy v. Botkins, supra. 

17. Ala.—Hampton v. Brackin's 

Jewelry & Optical Co., 186 So. 173, 
178, 237 Ala. 212* 
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SKID. As a noun, a small contrivance used for 
handling heavy articles under many conditions. 18 

The verb “skid,” and the participial form “skid¬ 
ding,” as used in connection with the operation of 
an automobile, are defined in Motor Vehicles § 289. 

SKIDOO BELL. See Mines and Minerals § 3 h. 

SKILL. It has been said that “skill” is not a static 
term, 18 and that there are different degrees of 
skill. 20 

The term is defined as meaning the familiar 
knowledge of any art or science, united with readi¬ 
ness and dexterity m execution or performance, or 
in the application of the art or science to practical 
purposes. 21 In its broadest signification the term 
includes every subject susceptible of special and 
peculiar knowledge derived from experience, 22 and 
it is not necessarily limited only to mechanical or 
professional knowledge, 23 and is equally applicable 
to a che mis t as to a mechanic, and to a laboratory 
as to a work-bench. 24 

While the word “skill” may, it does not neces¬ 
sarily, or even usually, include the idea of care or 
diligence. 25 

Persons performing the duties of agent, broker, 
factor, or trustee are required to exercise a cer¬ 
tain degree of skill, and in this connection see 
Agency §§ 155-161, Brokers § 26, Factors § 20, and 
the C.J.S. title Trusts § 247, also 65 C.J. p 648 note 
9-p 650 note 28. 

A person of sufficient skill in a particular field of 
endeavor may be permitted, in a proper case, to 
testify as an expert witness, and the skill which is 
required to qualify a person as an expert witness 


is treated with reference to civil actions in Evidence 
§ 457, and with reference to criminal actions in 
Criminal Law § 858 c. 

It is stated in Gaming § 1 b (2) that the law 
recognizes a difference between games of skill and 
games of chance, games of skill usually being lawful, 
while gambling by any species of game of chance 
is generally considered unlawful. 

The word “skill” is treated in various other con¬ 
nections throughout this work and reference is 
made to the indexes to the titles Attorney and 
Client, Master and Servant, and Physicians and 
Surgeons. For other specific references consult the 
Descriptive-Word' Index. 

SKILLED. Having skill; expert; skillful. 26 

SKILLFUL. Having ability in a specified direc¬ 
tion; experienced; practiced. 27 

SKIL-SAW. A power-driven woodworking ma¬ 
chine. 28 

SKIMMED MILK. See 57 C.J.S. p 1113 notes 4-7. 

SKIN. The outermost layer, or surface, of any¬ 
thing. 29 

“Skin” is the name of a card game as stated in 
Gaming § 1 b (3). 

SKIP. In building and construction parlance, a 
wooden box in which concrete, mixed, is transported 
to the place of deposit. 30 The term is also applied 
to a part of a concrete mixer, the container in which 
the materials to be mixed are placed and raised to 
the body of the mixer. 31 


“Retmoscope” defined see 77 CJS p 
329 note 31 

18. Mo —Beckman v. Anheuser- 

Busch Brewing 1 Assoc., 72 S.W. 710, 
711, 98 MoApp 555. 

58 C J p 742 note 45. 

“Skidding tongs” is the name of a 
device which grapples an object in 
the same manner as ordinary ice 
tongs—Gordon v Ballard Lumber 
Co., 128 P 1053, 71 Wash. 430. 

19. U.S —Safway Steel Scaffolds Co 
of Wisconsin v Patent Scaffolding 
Co, CCAI11, 110 P 2d 1008, 1011 

20. Or—Holland v Rhoades, 106 P 
779, 780, 56 Or 206 

21. Ga—Akridge v Noble, 41 S E 
78, 80, 114 Ga 949. 

58 C.J. P 742 note 50. 

82. Wis.—Schwantes v. 'State, 106 N. 
W. 237, 247, 127 Wis 160. 


23. Wis—Schwantes v. State, supra 

24. DC—Minnesota Mining & Man¬ 
ufacturing Co v. Coe, 99 F 2d 986, 
989, 69 AppD.C 217. 

25. Tex—Graham v. Gautier, 21 
Tex 111, 119. 

26. Webster New Int D. 

“Skilled witness” see Evidence § 456 

27. Or.—Holland v Rhoades, 106 P. 
779, 780, 56 Or. 206. 

Phrases employing the word and as 
to which more recent adjudications 
have not been found see 58 C J. p 
742 notes 66-67. 

28. La—Zumo v. Cavin, App., 43 So 
2d 92, 93. 

29. Webster New Int D. 

In the fur trade, the word “skins” 
is employed to denote skins which 
are chiefly valuable for the skin, as 
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distinguished from skins which are 
chiefly valuable for the fur. 

U S.—Seeberger v. Schlesinger, Ill r 
14 S.Ct 729, 731, 152 U.S. 581, 585 r 
38 LEd. 560 

N T —Astor v. Union Ins. Co., 7 Cow. 
202, 214 

“Hides” distinguished see 39 CJS. p 
898 note 97. 

Phrases 

(1) “Skin fire” see 36 C.J.S. p 806 
note 36 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 58 C J. p 743 notes 72- 
75 

30 . US—U. S. for Use of Hudson 
River Stone Supply Co. v. Venable 
Constr. Co, C-C.Ga., 124 P. 267, 
270 

31. Cal —Meyer v, Tobin, 4 P.2d 542, 
214 Cal. 135. 
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SKIPPERAGE—SLANG 


SKIPPER AGE. When a fishing vessel operates on 
the “lay” system or on shares, a certain share is 
paid to the owner of the vessel, and the owner pays 
to the captain if the captain is not the owner, one- 
fifth of this share, and this one-fifth is called 
“skipperage.” 32 

SKOAL; SKOL. A Danish and Norwegian word, 33 
used as an exclamation pledging health in drinking j 
a salutation or toasting by crying “Skoal.” 34 

SKYLARK. A colloquial term meaning to engage 
in a frolic; have hilarious or boisterous sport. 36 

“Skylarking” in an automobile see Motor Vehicles 
§ 399(4) c; as preventing recovery under the Fed¬ 
eral Employers’ Liability Act see Master and Serv¬ 
ant § 355 d. An injury to an employee does not 
ordinarily arise out of the employment where it 
results from skylarking in which the employee takes 
an active part, as stated in the C.J.S. title Work¬ 
men’s Compensation Acts § 225, also 71 C.J. p 681 
note 19-p 685 note 37. 

SKYLIGHT. A window, usually glazed, facing sky¬ 
ward. 36 

SLAB. A comparatively thick plate or slice of any¬ 
thing. 37 

In concrete construction, a slab is that portion of 
the structure underneath and supporting the floor 
and extending between the beams and girders. 38 

“Slab” has been distinguished from “beam” see 
10 C.J.S. p 218 note 29, and “sheet” see 80 C.J.S. 
p 143 note 48. 

SLACK. The word “slack,” as a noun, means the 
part of anything which hangs loose without strain. 39 


As a verb, to slacken in speed, force, activity, etc.; 
to slow up; to relax tension. 40 As an adjective, 
not using due diligence, care, or dispatch; remiss; 
inattentive; negligent; also, characterized by slow¬ 
ness, sluggishness, or lack of energy; also, relaxed; 
not tight, tense, or taut; loose. 41 

It has been held to be synonymous with “loose” 
see 54 C.J.S. p 797 note 68. 

SLACKAGE. Weight lost by leakage. 42 

SLACKEN. To lose rapidly; to become more 
slow. 43 

SLACKER. One who avoids or neglects a duty 
or responsibility; specifically, a person who shirks 
a duty or obligation to his country, especially in 
time of war, as by attempting to evade mili tary 
service; 44 and more specifically a person derelict in 
the performance of his duty toward his country in 
the First World War. 45 

SLAG*; SLAGGING. See Mines and Minerals § 3 
h. 

SLANDER. See Libel and Slander § 1 et seq. 

SLANDER OF PROPERTY OR TITLE. See Libel 
and Slander §§ 269-280. 

SLANG. Colloquial words and phrases which have 
originated in the cant or rude speech of the vaga¬ 
bond or unlettered classes, or, belonging in form to 
standard speech, have acquired or have had given 
them restricted, capricious, or extravagantly meta¬ 
phorical meanings, and are regarded as vulgar or 
inelegant. 46 


32. U.S.—The Dirigo First, D.C. 
Mass., 60 F.Supp. 675—O’Hara Ves¬ 
sels v. Hassett, DC-Mass, 60 F. 
Supp. 672, 673. 

33. U.-s.—fSkol Co. v. Olson, Cust & 
Pat.App., 151 F,2d 200, 203. 

Origin of word. 

The word “skoal” comes from the 
Viking* word meaning ‘‘skull ” The 
Viking- warrior, when he killed his 
opponent, would scoop out the skull 
and use it as a drinking cup, and this 
became a word used by warriors in 
■drinking 1 to the good health of others. 
—Skol Co. v Olson, supra, 

34. U S —iSkol Co. v. Olson, supra. 

35. New Standard D. 

36. N.Y.—-Murray v. Eisfeldt, 182 N. 
Y.S 181, 182. 

Hot a door 

NY.—Murray v. Eisfeldt, supra. 

37. Webster New Int.D. 


Piece of steel 15 feet long, 4 feet 2 
inches wide, 6*& inches thick, and 
weighing over 6 tons, with a geo¬ 
metrical design engraved on one side, 
a completed article ready for use m 
the manufacture of glass, is a “slab" 
and cannot be regarded as a sheet or 
plate—Theo W Morris & Co v. U 
S., N.Y, 174 F. 656, 657, 98 C C.A. 410 
-Slabs as not subject to a lien under 
a statute giving a lien on logs and 
timber see Logs and Logging § 
72 a. 

38. Cal—Soule v. Northern Constr 
Co., 165 P. 21, 22, 33 Cal.App. 300. 
38. Webster New Int.D. 

40. Webster New IntD 

41. Webster New IntD. 

Phrases 

(1) “Slack action” as a railroad 
term see Railroads § 1 r. 

(2) Other phrases as to which 
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more recent adjudications have not 
been found see 58 CJ. p 743 notes 
88, 89. 

42. U S.—Scarburgh v. Compania 
■Sud-Americana De Vapores, C.A.N. 
Y., 174 F 2d 423, 424. 

43. Mont.—Badovmac v. Northern 
Pac. R. Co, 104 P. 543, 544, 39 
Mont. 454 

44. Ala—Choctaw Coal, etc, Co v. 
Lillich, 86 So. 383, 385, 204 Ala 
533, 11 ALR 1014 

45. U.S.—Dimmitt v. Breakey, CC. 
A Tex., 267 F. 792 

58 C J. p 743 note 93. 

46. Century D. 

Judicial notice of slang see Evidence 
§ 67. 

“There Is no real difference in kind 
between the processes of slang and 
those of legitimate speech. Slang is 
only the rude luxuriance of the uu- 
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SLANTING'. Oblique, sloping. 47 

SLATE. While in a technical sense the term refers 
exclusively to the structural formation of the rock, 
without any reference to its chemical constituents, 
in its popular and general sense the term refers to 
rocks containing clay, argillaceous rocks, of what¬ 
ever structural formation,—the argillaceous quality 
being the characteristic, without regard to structural 
formation. 48 

SLAUGHTER. To kill wantonly or savagely, espe¬ 
cially m large numbers; massacre; also, to kill for 
the market; butcher. 49 

Slaughtering . The term “slaughtering,” as cus¬ 
tomarily used m the meat packing industry, 60 de¬ 
notes the whole killing operation, 51 and slaughtering 
ends when animal life is extinct. 52 

The operation which precedes slaughtering is 
“handling” see 39 C.J.S. p 771 note 78, and the op¬ 
eration which follows is “dressing” see 28 C.J.S. 
p 490. 


Slaughterhouse . A house where beasts are 
slaughtered for market; 53 an abattoir. 54 Strictly 
speaking, the term may include any place where 
animals are killed. 65 

Cross references. The regulation by municipal¬ 
ities of slaughtering and slaughterhouses is treated 
in Municipal Corporations § 219. Slaughtering and 
slaughterhouses as nuisances see Nuisances § 34, 
and see the title index. Statutes granting exclusive 
privilege of conducting slaughterhouse as not viola¬ 
tive of constitutional guaranty as to privileges and 
immunities see Constitutional Law § 473. As to 
whether such statutes, and ordinances of a similar 
nature, are objectionable on the ground that a 
monopoly is created see Monopolies § 6. For other 
specific references see the index to the title Animals, 
and consult the Descriptive-Word Index. 

SLAVE. In the broadest sense, one who has lost 
the power of resistance; one who surrenders him¬ 
self to any power whatever; as a slave to passion, 
to lust, to strong drink, to ambition. 56 


cared-for soil, knowing 1 not the hand 
of the gardener ”—State v Sheridan, 
93 P. 656, 658, 14 Idaho 222, 15 LR 
A.,N S, 497. 

47. Webster New Int D 

Used m describing a condition the 
term is relative, and except by com¬ 
parison not of much value m a case 
dealing with the condition of a cross¬ 
walk.—O’Donnell v. Butte, 211 P. 190, 
196, 65 Mont. 463, 32 AL.R 1284 

48. U S.—Plastic 'Slat e-Jt o o A n g 
Joint-Stock Co v. Moore, C C R I., 
19 FCasNo.11,209, Holmes 167, 168. 

phrases 

(1) “Slate clay*’ see 14 C J.S p 1197 
note 98 1. 

(2) “Slate rock" see 77 C.J.S. P 537 
note 30. 


(3) “Slate shifter*' see Mines and 
Minerals § 3 h. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 744 notes 4, 
5, 8. 

49. New Standard D. 

50. IT'S—Fleming v. Swift & Co, 
D.C.I11, 41 FSupp. 825, 828. 

51. U S —Sham v. Armour & Co , D. 
CKy, 50 FSupp. 907, 911—Flem¬ 
ing v. Swift & Co, D.C Ill., 41 F 
Supp. 825, 828. 

52. US —Sham v. Armour & Co, D 
CKy, 60 F.Supp 907, 911—Flem¬ 
ing v. Swift & Co, DC.IU., 41 F. 
Supp. 825, 828. 


53. La—Thibaut v. Hebert, 12 So. 
931, 932, 45 La Ann 838 

“Slaughterhouse business” see 12 C. 

JS. p 804 note 59 1. 

Similarly defined 

A building where beasts are 
butchered for the market—Baura v 
Thomasma, 32 NW-Sd 369, 371, 321 
Mich. 139 

54. Mich—Baura v. Thomasma, su¬ 
pra. 

55. W.Va—Williams v. Schehl, 100 
SE. 280, 282, 84 WVa. 499. 

58 C.J. P 744 note 14. 

56. U.S.—Hodges v. U. S., Ark., 27 
S Ct 6, Sf, 203 U.S. 1, 17, 27, 51 L.Ed. 
65 

“Slave” defined as property see Slav¬ 
ery g h 
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This Title includes persons held as property by others; nature, origin, legality, and abolition, of slav¬ 
ery; the slave trade; property m slaves, and incidental rights, duties, and liabilities, and transfers of 
slave property; reclamation of fugitive slaves; regulation of slaves, freedmen, and free negroes, inci¬ 
dent to the existence of slavery, and violations of such regulations; disabilities of slaves and their de¬ 
scendants arising from their condition of servitude; offenses by or against slaves; and manumission, 
emancipation, and proceedings to obtain or establish freedom. 

Matters not in this Title, treated elsewhere In this work, see Descriptive-Word Index 

Analysis 

§ 1. Definitions, and nature, origin, and legality of slavery—p 1317 

2 - Slave trade—p 1318 

3. Who were slaves or subject to be made slaves—p 1319 

4. Property in slaves—p 1320 

5. Fugitive slave laws—p 1322 

6. Regulation of slaves, freedmen, and other negroes—p 1323 

7. Status and civil rights and liabilities—p 1324 

8 Crimes and offenses by or against slaves— p 1325 

9. Right to, and proceedings for, freedom in general—p 1327 

10. Manumission, emancipation, and abolition of slavery—p 1328 

11. Legitimizing issue—p 1330 

See also descriptive word index in the back of this Volume 


§ 1. Definitions, and Nature, Origin, and Le¬ 
gality of Slavery 

a. Definitions 

b. Nature, origin, and legality of slavery 
a. Definitions 

A slave has been defined as a person who Is wholly 
subject to the will of another; a person who is the chat¬ 
tel or property of another and Is wholly subject to his 
will. Slavery Is defined as the state of entire subjection 
of one person to the will of another; a condition of en. 
forced compulsory service of one to another. 

A slave has been defined as a person who is whol¬ 
ly subject to the will of another, one who has no 
freedom of action btit whose person and services 
are wholly under tie control of another; 1 a per¬ 
son who is the chattel or property of another and 
is wholly subject to his will. 2 

1. U.S.—TJ S. v. Ingalls, D C Cal, 73 14. Miss.—Scott 
FSupp. 76, 78. I 473, 479. 

R.I.—Anderson v. Salant, 96 A. 425, 

, ,428, 38 RT, 468. 

8. R.I.—Anderson v. Salant, supra 
Support of pauper slaves see paupers 

. 5 65 ' . , , i , . , , 

3. Century D. , , , 


Master has been defined as one who has another 
or others under his immediate control, p. lord parT 
amount or employer of slaves. 8 

The term “overseer,” with reference to slaves, 
has been defined as a person who, as the agent or 
employee of another, has a right to command the 
obedience, and is entitled to the services, of the 
slave placed under his charge, 4 a person who su¬ 
perintends and manages the slaves of others, and 
directs their labors. 5 

Slavery is defined as the state of entire subjection 
of one person to the will of another; 6 a condition 
of enforced compulsory service of one to another. 7 
The term implies the relationship of two persons in 
the character of master and slave. 8 

11 * 

■Peonage defined see Peonage 9 1. 

7. XT S.—Hodgers v. U. S , Ark , 27 
SCt. 6, 8, 203 U.S. 1, 51 L Ed. 65 
—U. S. v. Ingalls, DC Cal., 73 F. 
Supp. 76, 79. 

8. Va.—De Lacy v. Antoine, 7 Leigh 
438, 445, 34 Va. 438, 445. 


v. State, 31 Miss. 


5. Ala.—In re State, 39 Ala 36T, 
374. 

6. TJ.S.—U. S. v. Ingalls’ D.C.CftL,73 

F.Supp. 76, *79. , , r v. 

68 CJ. p 746 note 1. 
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Tj. Nature, Origin, and Legality of Slavery 

The law of African slavery in the United States was 
a system of customary law. While slavery was largely 
a matter of municipal regulation, to the extent that the 
Constitution of the United States recognized a property 
in slaves, the institution of slavery was a political in¬ 
stitution. 

Our American law of African slavery was a sys¬ 
tem of customary law, that is, of rules and principles 
applicable to the institution, at first introduced and 
observed by the people in their practical dealing with 
the subject, and subsequently recognized by the 
courts as the grounds of judicial decision. Very 
few of these principles were the result of written 
law, but had been developed from time to time by 
the actual working of the system m the several 
slave states, and successively adopted by the courts 
as they had been found by experience to be proper 
and effective in making the institution answer the 
purpose for which it existed, 9 and it was held that 
slavery could legally exist without any positive 
law authorizing it, its very existence in fact being 
presumptive evidence of its legality. 10 While 
slavery as between the separate states was largely 
a matter of municipal regulation, 11 and by the law 
of nations no state was bound to recognize slavery 
m another state, it being a matter of comity, 12 to 
the extent that the Constitution of the United States 
recognized a property m slaves, the institution of 
slavery was a political institution. 13 

Our system resembled that of the Romans rather 
than the villeinage of the ancient common law, and 
the courts have looked to the Roman rather than to 
the old common law of 'England for rules ap¬ 
plicable to it, 14 and the common law of England was 
held to be inapplicable to the institution of slavery 
except to protect the rights of masters, for African 
slavery never existed in the island of Great Britain 
by the common law, by statute, or by the law of 


nations. 15 Under the Roman law slavery could 
originate m three ways, namely, by birth, when the 
mother was a slave; by captivity, in war, and by 
the voluntary sale of himself, as a slave, by a 
freeman, over the age of twenty, for the sake of 
sharing the price. 16 In the United States slavery 
by captivity in war was unknown 17 except m the 
instance of Indians taken in war, as discussed infra 
§ 3 a, and a free negro could not sell himself into 
slavery, 18 the chief means of perpetuating slavery 
being by birth, as considered infra § 3 a, 

§ 2, - Slave Trade 

Although the slave trade was in some states recog¬ 
nized as a lawful commerce under the law of nations, 
statutes prohibiting the trade were enacted; in many 
states and by the federal government. 

Although the slave trade was in some states 
recognized as a lawful commerce under the law of 
nations, and that law was held obligatory on the 
states unless repudiated by treaty or positive law, 19 
persons imported as slaves contrary to law, against 
their will, were still subject to federal control, al¬ 
though mingled with persons in the states; 20 and 
in many states statutes were passed prohibiting slave 
trade and the importation of slaves, and sometimes 
rendering a slave free on his importation. 21 

Acts were passed by the federal government mak¬ 
ing the engaging in the slave trade an indictable of¬ 
fense against the United States, and forfeiting the 
vessel. 22 The acts prohibited not merely the trans¬ 
portation of slaves, but the being employed in the 
business of the slave trade or serving on such a 
voyage, 23 or fitting vessels for use in the trade, 24 
and it was unlawful to hold, sell, or dispose of an 
African illegally brought into the country from any 
foreign kingdom, place, or country; 25 engaging in 
such commerce was under certain circumstances 


3. Mo—Douglass v Ritchie, 24 Mo 
177 

10. Mo —Charlotte v. Chouteau, 25 
Mo, 465. 

58 C J p 746 note 6. 

11. US—Miller v. McQuerry, O.C 
Ohio, 17 F Cas No.9,583, 5 McLean 
461) 

58 C J p 746 note 7. 

12. U S —Prigg v, Pennsylvania, 
Pa, 16 Pet. 530, 10 L Ed 1060 

13. Cal —In re Perkins, 2 Cal. 424 

48 C J, p 746 note 9. 

Property in slaves see infia § 4. 

14. Mo—Douglass v Ritchie, 24 Mo 
177. 

68 C J. p 746 note 10. 

15. Ga.—Neal v. Farmer, 9 Ga. 555 


16. Tex—Westbrook v. Mitchell, 24 
Tex. 560 

58 C.J p 747 note 12. 

17. Tex—Westbrook v. State, 24 
Tex. 563. 

18. Tex —Westbrook v. State, supra 
58 C.J p 747 note 15. 

19. Ga—-Neal v. Farmer, 9 Ga 555. 

20. US-U S. v Gould, DC Ala, 25 
FCas.No 16,239. 

21. Va—Betty v. Horton, 5 Leigh 
615, 32 Va 615. 

58 C J. p 747 note 19 

22. TI.S—■U. S v Moms, N.Y., 14 
Pet. 464, 10 LEd 543. 

58 C J. p 747 note 20 

Landing slave in territory permitting 
importation 

An early federal statute providing 
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for the forfeiture of a vessel from 
which a person of color was landed 
in a port of a state which by law 
had prohibited the admission or im¬ 
portation of slaves did not apply to- 
the landing of a slave in the terri¬ 
tory of Orleans, where the legisla¬ 
ture of such territory had not prohib¬ 
ited the admission or importation of 
such a person.—The Amiable Lucy, 
La, 6 Cranch, 330, 3 L.Ed 239. 

23. TJ.S—In re Charge to Grand 
Jury, CCD.C,, 30 F.Qas No 18,269a, 
3 Fhila. 527. 

58 C J p 747 note 21. 

24. TJ.S.—In re Charge to Grand 
Jury, supra 

58 C J, p 747 note 22. 

25. U S —U. S v. Haun, C,C.Ala., 26 
F Cas No.15,329. 
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made piracy by federal statutes, as discussed in 
Piracy § 1 b 2). The acts were not, however, in¬ 
tended to apply to cases where slaves were carried 
from one foreign port to another as passengers and 
not for sale, 26 and they were not applicable to 
negroes domiciled in the United States and brought 
back to the United States after a temporary ab¬ 
sence 27 One held m slavery in a foreign country 
who became free by being brought into the United 
States in violation of statute, and afterward re¬ 
mained in the service of his previous owner, both 
owner and slave believing that the latter had not 
obtained his freedom, could not recover compensa¬ 
tion for such service on an implied promise, but 
only on an express promise, to pay. 28 

§ 3. Who Were Slaves or Subject to Be Made 
Slaves 

a. In general 

b. Evidence of status 

a. In General 

What persons -were slaves or subject to be made such 
depended largely on the provisions of regulatory statutes. 
Generally, the children of mothers who were slaves were 
also slaves. 

Slavery being the subject of statutory regulation 
m some jurisdictions, what persons were slaves or 
subject to be made such depended largely on the 
construction of those statutes 29 The children of 
a slave followed the condition of the mother at 
the time of the birth, according to the maxim, 
partus sequitur ventrem, 30 and the law did not 
contemplate that any number of crosses between the 
negro and the white should cmamcipatc the offspring 
of the slave. 31 Conversely, the child of a free wo¬ 
man was free, 32 and where a female slave was 
emancipated, with a reservation that her future in¬ 


crease should be slaves, such reservation was void, 
and the woman and her increase were absolutely 
free. 33 In some jurisdictions statutes were opera¬ 
tive which rendered free children born after the 
passage of the statute. 34 

Although some cases seemed to lean to a differenl 
doctrine, 35 it was generally held that children born 
of a slave mother entitled to or promised her free¬ 
dom at the end of a fixed time were born slaves 
and so continued even after the mother obtained 
her freedom, 36 and the issue of manumitted slaves 
born after the manumission, before the period of 
its taking full effect, were slaves for life, 37 and 
the cases in which children, born before their moth¬ 
ers 5 right to freedom accrued, have been adjudged 
to be free, were said to be so decided, not because of 
a prospective gift or bequest of freedom to the moth¬ 
ers, but because of some clause in the instrument 
being construed as extending the gift or bequest of 
freedom to the children themselves 38 

Where a person was born free, no length of illegal 
and usurped dominion over him could make him a 
slave, 39 and although a free negro sold his services 
by deed for ninety-nine years, for a valuable con¬ 
sideration, he did not thereby cease to be a free 
man. 40 A father could not hold his own children, 
m slavery, or sell them as slaves, although he 
might have rescued them from the condition of 
slavery, 41 

b. Evidence of Status 

In slave states color indicating African descent gave 
rise to a presumption that the person was a slave. On 
an issue of slavery or freedom the general rules of evi¬ 
dence have been applied. 

In slave states color indicating African descent 
gave rise to a presumption that the person was a 
slave 42 Every negro was prima facie to be con- 


26. TJ.S —Tryphema v. Harrison, Pa, 
24 FCas.No 14,209, 1 Wash.C C. 522 
—U S v Kennedy, Pa., 26 F.Cas 
No 15,525, 4 Wash C C 91. 

27. US—U. S. v. The Ohio, D.C. 
La, 27 F Cas No.15,914, Newb Adm. 
409 

58 C J p 747 note 26 

28. U S —Curranee v. McQueen, C.C , 
6 F.Cas.No.3,488, 2 Paine 109 

29. Ill—Boon v. Juliet, 2 Ill. 258 
58 C.J p 747 note 28. 

Indians 

(1) In some jurisdictions under the 
early condition of the law Indians 
might be slaves.—State v. Van Wag¬ 
goner, 6 N J Law 374—58 OJ. p 747 
note 28 [d], 

(2) Under a very early statute in 
Virginia, subsequently repealed, it 


was provided that Indians at war 
with this country when taken pris¬ 
oners became slaves, and under this 
statute many Indians were made 
slaves and their descendants follow¬ 
ed their state—Jenkins v. Tom, 1 
Wash, 123, 1 Va 123 

30. Del —Jones v Wootten, 1 Del 
77 

58 C.J. p 748 notes 29, 32 

31. La—Morrison v. White, 16 La 
Ann 100. 

Va—Scott v. Raub, 14 S.E 178, 88 
Va 721 

32. Ohio—Tom v Daily, 4 Ohio 368 

33. Va —Fulton v Shaw, 4 Rand. 
597, 25 Va 597 

34. Mo.—Merry v Tiffin, 1 Mo. 725. 
58 CJ. P 748 note 37. 
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35. Tenn —Harris v. Clarissa, 6 
Yerg. 227 

58 C.J. p 748 note 31 

36. Ala—Sidney v White, 12 Ala. 
728. 

58 C.J p 748 note 32 

37. U S —McCutchen v. Marshall, 
Tenn., 8 Pet 220, 8 LEd. 923 

58 C J p 748 note 33 

38. Va —Taylor v Cullms, 12 Gratt. 
394, 53 Va 394. 

39. N C —Bookfield v. Stanton, 51 N 
C 156 

58 C.J P 748 note 38. 

40. N C —Casey v. Robards, 60 N C 
434 

41. Del—Wilson v. Waples, 3 Del 
270—Tmdal v. Hudson, 2 Del 441. 

42. Ark—Daniel v. Guy, 19 Ark. 121. 
Tenn.—Corpus Juris cited in Phoenix 
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sidered as a slave and the property of somebody, and 
he who acted in respect of him, as if he were a 
free man, acted at his peril, and the burden of 
proof was on him to show that the negro was not 
a slave, or at least to show such circumstances as 
would rebut the presumption arising from color, 43 
possession of, and acts of ownership over, a colored 
person, were regarded as prima facie evidence of 
slavery and ownership 44 This, however, was not 
the rule m nonslave states or states in which, gen¬ 
erally, colored persons were not held as slaves, and 
in these every person, although colored, was prima 
facie presumed to be free, 45 and a negro was pre¬ 
sumed to be free, although purchased as a slave, 
if the purchase was made in a state in which slavery 
was not tolerated, unless it was shown that he had 
previously inhabited one m which it was. 46 

A deed or act of manumission of a slave might be 
presumed from such acts of the master as afforded 
a sufficient ground for the presumption, 47 as where 
the master allowed him to act as a freeman without 
molestation for many years; 48 but the rule was that 
the presumption of a deed of manumission must be 
founded on acts inconsistent with a state of slavery, 
known to the owner, and which could only be ac¬ 
counted for on a supposition that he intended to free 
his slave 49 A deed of emancipation, executed in a 
state where slavery did not exist, was prima facie 
good, and entitled the negroes to freedom wherever 
they went; and the proof of its invalidity must 
come from those who disputed the act and attempted 
to hold against it. 60 

On an issue of slavery or freedom the general 
rules of evidence, 51 including rules as to admissibili¬ 


ty 52 and weight and sufficiency 53 of evidence, have 
been applied. 

§ 4. Property in Slaves 

a. General nature; rights and duties of 

master 

b. Transfer 

c. Loaning and hiring 

a. General Nature; Rights and Duties of Mas¬ 
ter 

Slaves were considered as property and were recog¬ 
nized as such by the Constitution of the United States. 
The master had the right to use such means as were 
necessary in enforcing his authority, but he was under a 
legal obligation to supply the necessary wants of the 
slave and to protect and preserve his life. 

Slaves were considered as property 54 and were 
recognized as such by the Constitution of the 
United States. 55 For some purposes in some states 
they were considered as real property, 56 particularly 
for purposes of descent, as discussed in Descent 
and Distribution § 9; but the law, which to some 
extent imparted to slaves the fictitious quality of 
realty, for most purposes, and to a greater extent, 
considered them personalty. 57 Slaves were subject 
to attachment. 58 

The master’s property in his slave was sui generis, 
the slave being considered in the law in many re¬ 
spects in the light of a human being entitled to the 
law’s protection. 59 Thus, although unconditional 
submission on the part of the slave was due to the 
lawful authority of the master, and the master might 
therefore use just such force and means in reduc¬ 
ing his rebellious slave to lawful submission to his 
authority as were necessary to effect his purpose, 


Ins. Co. v. Jordan, 184 S W 2d 721, 
727, 28 Tenn App 11. 

58 C J. p 748 note 41. 

Birth prior to abolition, of slavery 
There is a presumption that a ne¬ 
gro who was born in a slave state 
prior to abolition of slavery was a 
slave —Phoenix Ins Co v. Jordan, 
184 S.W 2d 721, 28 Tenn.App. 11. 

43. U.S—Mandeville v. Cookender- 

fer, DC, 16 F Cas No.0,009, 3 

CianchCC 257. 

44. NY —Trongott v Byers, 6 Cow 
480 

58 C J P 749 note 43. 

45. Ill.—Kinney v Cook, 4 Ill. 232. 
58 C J. p 749 note 44. 

46. Da.—Forsyth v. Nash, 4 Mart. 
385. 

47. Mo.—Lewis v Hart, 33 Mo. 535 

48. N.C.—Bookfleld v. Stanton, 51 N. 
C. 156. 

58 0 J. p 749 note 47. 


49. Md—'Burke v. Negro Joe, 6 Gill 
& J. 136. 

58 C.J. p 749 note 48. 

50. Tenn —Blackmore r, Phill, 7 
Yerg 452 

51. U.S —Johnson v. Tompkins, C C 
•Pa, 13 F Cas No 7,416, Baldw. 571. 

58 C J. p 749 note 51. 

52. N.C —Bookfield v. Stanton, 51 N 
C 156 

58 C.J. p 749 note 52. 

53. Ark.—Gary v Stevenson, 19 Ark. 
580 

58 C.J. p 749 note 53. 

54. Ala —Hose v. Pearson, 41 Ala 
687 

58 C.J. p 750 note 54. 

55. Cal.—In re Perkins, 2 Cal. 424 

56. Ky —Sneed v. Ewing, 5 X J. 
Marsh 460, 22 Am D. 41. 

50 CJ. p 768 note 89 [a] ,(1). 
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57. Ky—Beaty v. Judy, 1 Dana 101. 
58 C J. p 750 note 58. 

Xn Louisiana 

(1) Slaves were classed in law as 
immovables—Hyams v. Smith, 6 La. 
Ann 362—50 C.J. p 768 note 89 [a] 

( 2 ) 

(2) They were not, however, real 
estate—Girard v. New Orleans, 2 La. 
Ann 897. 

(3) The view was expressed that 
slaves in Louisiana, being immova¬ 
bles under the law of Louisiana, 
passed as real estate, although by t 
the law of the domicile of the own¬ 
er slaves were personalty.—McCol¬ 
lum v. Smith, Meigs, Tenn, 342, 33 
Am.D 147. 

58. Ky.—Weathers v. Mudd, 12 B. 
Mon. 112—Flumpton v. Cook, 2 A- 
K Marsh. 450. 

59. Ky.—Craig v. Lee, 14 B.Mon. 
119. 
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even to the destruction of the life or limb of the 
slave, 60 he might not deprive the slave of life or 
limb unless impelled to such an act by necessity; 61 
and he had no right to inflict on him such cruel and 
inhuman punishment, even with the purpose of se¬ 
curing service and obedience, as must result in 
death as a consequence of the punishment inflicted. 62 
Likewise, the law did not subject the female slave 
to an involuntary and illicit connection with her 
master, and it would protect her against such a 
misfortune. 63 The owner of a slave was under a 
legal obligation to supply his necessary wants and 
to protect and preserve his life, 64 and this duty 
terminated only with the termination of the slave’s 
life. 65 

An action would lie by the owner against one who 
held his slave wrongfully, 66 or enticed, 67 harbored, 
or concealed, 68 or rescued 69 him, or who aided or 
allowed him to escape, 70 and trespass or other ap¬ 
propriate action would lie for the master against one 
who beat, injured, or caused the death of his 
slave. 71 In some jurisdictions it was made a crim¬ 
inal offense, generally felony, to steal, kidnap, or 


harbor or conceal a slave with the intent to deprive 
the owner of his possession. 72 

The responsibility of a common carrier in trans¬ 
porting slaves was of the nature of that assumed 
m carrying passengers, and not goods or prop¬ 
erty; if loss occurred, the carrier was responsible 
only for negligence or unskill fulness. 73 Carriers 
were liable m many states, under statute, to the 
master of a slave for taking him as a passenger 
without his owner’s consent or unaccompanied by the 
owner, and thus aiding his escape, 74 and in some 
cases the carrier was liable to fine and imprison¬ 
ment. 75 

b. Transfer 

Slaves could be transferred by will, gift, or sale, and 
they could also be mortgaged or pledged as security. 

Slaves could be transferred by will, 76 or by gift, 77 
which under some statutes was sufficient if by 
parol accompanied by delivery, 78 but which might 
be in writing, 79 and in some instances must have 
been, in writing, and recorded, or accompanied by 


60. Ala—Dave v. State, 22 Ala 23 
58 C J. p 750 note 60. 

61. Miss.—Oliver v. State, 39 Miss. 
526. 

58 C.J p 750 note 61. 

62. Ky.—Craig v. Lee, 14 B Mon 
119 

63. La.—Vail v. Bird, 6 La Ann. 223 

64. S.C—Fairchild v. Bell, 4 S C.L 
129, 3 Am.D. 702. 

58 C J p 750 note 64. 

65. La.—Baker v. Tabor, 7 LaAnn 
556 

66. Ky—Gentry v. Barnett, 6 TB 
Mon 113. 

68 C J. p 750 note 66. 

Proceeding 1 to enforce trust 

An answer, in proceeding to en¬ 
force trust against persons claiming 
under purchases from the trustee, 
that defendant purchased and paad 
for the slaves in good faith without 
any notice, in fact or in law, of com¬ 
plainant's claim, or of any claim or 
interest in conflict with the absolute 
ownership of his vendor, is sufficient¬ 
ly explicit—Wyse v. Dandridge, 35 
Miss. 672, 12 Am.D. 149. 

67. Ga.—Daoy v Gay, 16 Ga 203. 
58 C.J. p 751 note 67. 

68 . Ala — Kennedy v. McArthur, 5 
Ala. 151. 

58 C.J. p 751 note 68. 

69. TJ.S.—Giltner v. Gorham, C.C. 

Mich., 10 F.Cas.No.6,453, 4 McLean 
402. ^ 

58 C.J. p 751 note 69. 


70. Va—Burley v. Griffith, 8 Leigh 
442, 35 Va. 442 

58 C J p 751 note 70. 

71. Miss.—Lamar v, Williams, 39 
Miss 342. 

58 C J. p 751 note 71. 

72. Ala—Spivey v. State, 26 Ala 90 
—Spencer v. State, 20 Ala. 24. 

58 C.J. p 751 note 72, 

73. La.—Folse v. New Orleans Coast, 
etc, Transp. Co., 19 La Ann 199 

Tenn—Scruggs v Davis, 3 Head 664 
Carriage on vessel 

Whether or not slaves, being car¬ 
ried on a vessel for a reward paid 
by their owners, are passengers, they 
at least do not occupy the category 
of ordinary cargo and the rule with 
respect to passengers applies to the 
extent that the vessel owner is not 
liable as an insurer for their injury 
or death.—Boyce v. Anderson, Ky., 
2 Pet 150, 7 LEd. 379—58 C J. p 
548 note 35 [a]. 

74. Ga—South Western K. Co v. 
Pickett, 36 Qa. 85. ■. 

58 CJ. p 751 note 74—10 CJ. p 357 
note 93 [a] (2).. 

75. La —Botts v. Cochrane, 4 La. 
Ann. 35. ’ 

76. N.C—Millsaps v. McLean, 60 N 
C. 80. 

58 C.J. p 752 note 77. 

Testamentary gift of remainder 
Where there was a testamentary 
gift of a slave for the remainder* of 
his life after he had attained a speci¬ 
fied age, the right of the remainder¬ 
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man was vested and was not merely 
a chose m action—Pitts v. Curtis, 4 
Ala 350. 

Construction of will 
N.C—Millsaps v McLean, 60 N.C 80 
—Lane v. Bennett, 56 N.C 390— 
Young v. Young, 56 N.C 216—Law¬ 
rence v. Mitchell, 48 NC. 190. 

77. Mo.—Pemberton v. Pemberton, 
22 Mo 338 

58 C J. p 752 note 78. 

Future increase of female slave 

(1) The owner of a female slave 
could by deed give such slave to one 
person and the future increase of 
such slave to another.—Bank r. 
Marksberry, 3 Litt., Ky., 276. 

(2) The view was taken, however, 
that where the owner of a female 
slave, by parol, gave such slave to a 
person, with the express understand¬ 
ing that the first child born to such 
slave should belong to another, the 
gift to such other was invalid.—Hyn- 
son v. Terry, 1 Ark. 83, 

78. Mo —Pemberton v. Pemberton, 
22 M6 338. 

58 C.J p 752 note 79. 

Sufficiency of delivery 

The placing of the hand of a slave 
by a parent into that pf his child, 
with the declaration that he gave 
the slave to her, when done with 
that intent, constituted a sufficient 
delivery—Ivey v. Owens, 28 Ala. 641. 

79. Ala—rTwelves v Nevill, 39 Ala 
175. 

58 C J. p 752 note 80. 



§§ 4r-5 


SLAVES 


80 C.J.S. 


actual delivery.® 0 Slaves 'could also be mortgaged 81 
or pledged as security for a debt. 82 

Slaves could be sold, 83 under some statutes, by 
sale and delivery without deed or writing, 84 but 
under other statutes a deed or writing was neces¬ 
sary, 85 and it was required to be recorded m order to 
have effect against third persons, 86 but not as be¬ 
tween the parties. 87 The general rules governing 
warranties, latent defects, and rescission of sales 
applied. 88 An attempted sale of a person as a 
slave after slavery was abolished was an absolute 
nullity; 89 but no retroactive force was attributed 
to the subsequent emancipation of slaves and aboli¬ 
tion of slavery, so as to make a prior sale unlaw¬ 
ful. 99 

Under some statutes, the peaceable possession of 
slaves for a specified period was sufficient to give 
the possessor the right of property m such slaves. 91 

c. Loaning and Hiring 

The loaning or hiring out of a slave was permissible. 

Slaves could be lent 92 or hired out 93 in like man¬ 
ner as other chattels, and the hiring might similarly 
be rescinded or terminated. 94 The borrower or 


hirer was responsible for loss 95 or conversion 96 of 
the slave, or for wrongfully chastising or injur¬ 
ing, 97 or killing, or causing the death of, 98 the 
slave; and the hirer was responsible for the hire 
of the slave and for breach of his contract of hir¬ 
ing m like manner as in any case of hiring of 
chattels. 99 

§ 5. Fugitive Slave Laws 

Statutes known generally as fugitive slave laws had 
as their object the prevention of the escape of slaves 
and the reclamation of fugitive slaves. 

In some states statutes were enacted known gen¬ 
erally as fugitive slave laws having for an object 
the prevention of the escape of slaves and their 
reclamation, and the punishment of those who aided 
or assisted a slave to escape or harbored him. 1 Fur¬ 
thermore, the United States Constitution guaranteed 
to the owner of an escaped s'lave the right of reclam¬ 
ation, 2 and the Constitution did not leave the en¬ 
forcement of the provisions for the reclamation of 
slaves solely with the states, but it vested that pow¬ 
er in the federal government. 3 Thus, similar stat¬ 
utes were passed by the federal government, the 
principal ones in 1793 and 1850, the latter known 


80. Ky.—Overfleld v. Sutton, 1 Mete 
621 

58 C.J. p 752 note SI. 

Validity without registration 

(1) If deed of gift of slaves was 
not registered, as the law directed, 
it would be void as against creditors 
of, or purchasers from, the donor — 
Williams v Walton, 8 Yerg, Tenn., 
387, 29 Am D. 122. 

(2) As between the parties to such 
deed, the gift was good without reg¬ 
istration—Williams v. Walton, su¬ 
pra. 

81. Mo—Dean v. Davis, 12 Mo 112. 
58 C.J. p 752 note 82 

82. NC,—Houton v Holliday, 6 N. 
C. Ill, 5 Am D. 522 

83. TT.S —Osborn v Nicholson, Ark, 
13 Wall. 654, 20 Li Ed. 689. 

58 CJ. p 752 note 83 

84. Tex —Castleman v. Sherry, 42 
Tex 59. 

58 C J p 753 note 84. 

Alteration of bill of sale 

Since bill of sale was not neces¬ 
sary m order to pass title to a slave, 
an alteration of the date of a bill of 
sale of a slave had no effect on the 
title of a bona fide purchaser with¬ 
out notice from the vendee—Davis 
v Loftin, 6 Tex. 489 

85. La—Barbm v. Gaspard, 15 La 
Ann 539 

58 C J. p 753 note 85. 

86. La—Armistead v. Bowden, 5 La 
263, 25 AmD. 178 

58 C.J p 753 notes 86, 85 £aj. 


87. Ala—Goodwin v. Morgan, 1 
Stew. 278 

58 C.J". p 753 note 85 [a]. 

88. SC—Charleston v. Cohen, 29 S 
CL 408—Mitchell v Dubose, 8 SC 
L 360 

58 C J p 753 note 88. 

89. La—Penn v. Carr, 19 La Ann. 

106 . 

58 C J. p 753 note 89. 

90. N.C—Harrell v. Watson, 63 N 
C 454. 

58 C.J. p 753 note 90. 

91. Ark—Spencer v. McDonald, 22 
Ark. 466 

Adverse possession was essential 
under the statute.—Spencer v. Mc¬ 
Donald, supra. 

Possession under loan as affecting ti¬ 
tle 

Mo—Cook v Clippard, 12 Mo. 379, 

2 C.J. p 286 note 38 [a], [b]. 

92. Tenn—Hallum v. Yourie, 1 
Sneed 369. 

58 C J p 753 note 91. 

93. Ark—Rheubottom v. Sadler, 19 
Ark 491 

58 C J p 753 note 92. 

Nature of interest of owner or bailor 
Where a slave was in the posses¬ 
sion of a bailee for hire, the interest 
of the owner was that of property in 
possession and not a mere chose in 
action,—Magee v. Toland, 8 Port., 
Ala., 36. 


94. Miss —Trotter v. McCall, 26 
Miss. 410 

58 CJ p 754 note 94-6 C.J. p 1145 
note 96 [a] 

95. La—‘Beverley v. The Empire, 15 
La Ann 432 

58 C J p 754 note 95. 

96. Tenn.—Bedford v. Flowers, 11 
Humphr 242 

58 C.J. p 754 note 96. 

97. Mo—Peters v. Clause, 37 Mo 
337 

58 C J. p 754 note 97. 

98. Miss—Wallace v. Seales, 36 
Miss. 53. 

58 C J p 754 note 98. 

99. Ala.—Nelson v. Bondurant, 26 
Ala 341. 

Ga.—Brooks v Cook, 20 Ga. 87. 

58 C.J. p 754 note 99. 

1. Cal—In re Perkins, 2 Cal. 424. 

58 C.J. p 755 note 1. 

“Harbor and secrete” 

The term “harbor and secrete,” ap¬ 
plied to the crime, created by statute, 
of harboring and secreting slaves, 
was construed not only to include the 
act of harboring and secreting the 
slaves, but also to include the 
tent to defraud the owner of his 
property.—Eells v. People, 5 Ill. 498, 
509. 

2. Ohio.—Ex parte Bushnell, 9 Ohio 
St 77. 

3. TT.S—Miller v. McQuerry, CC 
Ohio, 17 F.Cas.No.9,583, 5 McLean 
469. 
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specifically as The Fugitive Slave Law, 4 and these 
were held not repugnant to the Constitution ; 5 and, 
indeed, m many instances, the state laws facilitating 
the recapture of fugitive slaves found within the 
limits of that state were held void because they as¬ 
sumed to legislate on subject matter over which con¬ 
gress had exclusive jurisdiction, 6 although similar 
acts not m conflict with the United States legisla¬ 
tion were upheld. 7 

The citizen of a slave state had a right, under 
the Constitution and laws of the Union, to have his 
fugitive slave delivered on claim being made, and 
no state could defeat or obstruct this right, 8 and no 
person had a right to oppose the master m reclaim¬ 
ing his slave, or to demand proof of his property. 0 
Under the Constitution the master or his agent had 
a right to seize, without warrant, his slave in any 
state where he might be found, if he could do so 
without a breach of the peace, 10 using as much force 
as was necessary to carry him back to his resi¬ 
dence, 11 or he could enforce his right in the ap¬ 
propriate court by warrant and commitment or cer¬ 
tificate. 12 Some statutes provided for the sale of 
apprehended fugitive slaves after a stated period 
and on publication of their commitment, the sale 
being for the benefit of the owner and to pay for the 
slave’s keep. 13 

§ 6. Regulation of Slaves, Freedmen, and 
Other Negroes 

In some states special statutes pertaining to registra¬ 


tion or regulation of slaves or free negroes iwere enacted, 
and some statutes prohibited immigration of free negroes 
or importation of slaves into the state. 

By statute in some states the slave was required 
to be registered, 14 slave patrols were authorized 
with police power over slaves, 15 and an overseer 
was required on slave plantations if there were more 
than a specified number of slaves there. 16 Slaves 
and free negroes were very generally prohibited 
from carrying arms. 17 Under some statutes it was 
a criminal offense to trade or deal with a slave 
without his master’s consent, 18 to sell him intoxi¬ 
cants, as discussed in Intoxicating Liquors § 257; 
to incite in slaves a spirit of insurrection, rebellion, 
conspiracy, or discontent, 19 or to permit slaves to 
go at large and hire themselves out or to engage in 
business. 20 The power conferred on municipal au¬ 
thorities to provide for licensing and regulating 
drays did not empower such authorities to prohibit 
the driving of drays by slaves. 21 i 

Some statutes were enacted to prevent the im¬ 
migration of free negroes into the several states, and 
making the coming into the state a penal offense, 22 
and the importation of slaves into many of the 
states was a punishable offense even though from 
one state to another, 23 since the provision of the 
United States Constitution which restrained con¬ 
gress from prohibiting the importation of slaves 
did not apply to the state governments. 24 


4. TJ.S.—Norris v, Crocker, Ind., 13 
How. 429, 14 LEd 210. 

58 C J. p 755 note 5. 

5. TJ S —Ableman v Booth, Wis„ 21 
How. 506, 16 L.Ed 169. 

58 C J. p 765 note 6. 

6. Ind—Donnell v. State, 3 Ind. 480. 
58 C.J. p 755 note 7. 

7- NH.—In re Opinion of Justices, 
41 N.H. 553. 

Ohio —-Ex parte Ammons, 34 Ohio St. 
518. 

8. U.S.—Miller v. McQuerry, C.C. 
Ohio, 17 F.CasNo.9,583, 5 McLean 
46*. 

58 CJ. p 755 note 9. 

9. U.S.—Johnson v. Tompkins, C.C. 
Fa, 13 F.Cas.No.7,416, Baldw. 571. 

Ky.—Reeder v. Anderson, 4 Dana 193. 

10. U.S.—Pri gg v. Pennsylvania, OPa., 
16 Pet. 539, 10 L.Ed. 1060. 

58 C.J. p 755 note 11. 

11. U S —Johnson v Tompkins, C.C. 
Pa., 13 FCas.No.7,416, Baldw. 571. 

12. U.S.—Ex parte Davis, D.C.N.Y., 
7 F.Cas No.3,613. 

58 C J. p 755 note 13. 


13. La—Landry v. Klopman, 13 La. 
Ann. 345 

58 C.J. p 755 note 14. 

14. US —Butler v Hopper, Pa , 4 F. 
Cas No 2,241, 1 WashCC 499. 

58 C J. p 756 note 19. 

15. S.C—Graham v. Bell, 10 S.CL 
278, 9 AmD. 687 

58 C J. p 756 note 20. 

16. Ala.—Molett v. State, S3 Ala. 
408 

58 C J. p 756 note 21. 

17. N.C—State v. Hannibal, 51 N 
C 57. 

58 C J. P 756 note 22. 

18. Ga.—Stringfleld v. State, 25 Ga. 
474. 

58 C.J. p 756 note 23. 

Statutes construed 
Ala.—Shuttle worth v. State, 35 Ala. 
415 

Ky.—Barnett v, Powell, Ditt.Sel Cas. 
409. 

11 C.J. p 955 note 32 [dj—12 C.J. P 
154 note 74 [a], [b]. 

19. Ala.—State v. McDonald, 4 Port. 
449. 

58 C.J. P 756 note 25. 
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20. N C —State v. Brown, 60 N.C. 
448. 

58 C J p 756 note 26 

21. Mo—St. Louis v. Hempstead, 4 
Mo 242. 

22. Ga—Ponder v. Cox, 26 Ga. 485. 
58 C J. p 756 note 15. 

23. Ky—Commonwealth v. Young, 7 
B Mon 1. 

58 C.J. p 756 note 16. 

24. U S —Butler v. Hopper, Pa., 4 F. 
Cas No 2,241, 1 Wash C.C. 499. 

Construction of constitutional provi¬ 
sion 

(1) The constitutional provision 
that the migration or importation of 
such persons as any of the states 
shall think proper to admit shall 
not be prohibited by the congress pri¬ 
or to 1808 had exclusive reference 
to persons of the African race and 
to the different conditions of such 
persons with respect to freedom and 
slavery.—iPeople v Compagnie Gdn- 
6rale Transatlantiaue, N.Y., 2 S.Ct. 
87, 89, 107 U.S. 69, 27 LEd. 383. 

(2) Within the meaning of such 
provision, when the free black man 
came to this country he migrated.— 
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§ 7. Status and Civil Rights and Liabilities 

a. In general 

b. Rights of property of slaves 

c. Inheritance from or through slaves 

d. Contracts by or with slaves 

e. Torts by slaves 

f. Actions by or against slaves 

a. In General 

Generally, a slave had no civil, social, or political 
rights or capacity, except those conferred on him by 
statute. 

Subject to certain qualifications or limitations, in 
accordance with the general rule stated supra § 
4 a, a slave in all relations and m all matters was 
regarded by the law as property ; 25 he had no civil, 
social, or political rights or capacity whatever, ex¬ 
cept such as were bestowed on him by statute, 26 
and every attempt to extend to a slave positive 
rights was held to be an attempt to reconcile in¬ 
herent contradictions, for, in the very nature of 
things, he was held subject to despotism. 27 

b. Rights of Property of Slaves 

As a general rule, a slave could not acquire or hold 
title to property or any interest therein. 

While the right of a slave to take property under 
the provisions of a particular statute was recog¬ 
nized, 28 with respect to property rights the gen¬ 
eral rule was that the possession of the slave was 
the possession of the master, and any property which 


the former acquired belonged to the latter, 29 and 
a slave could acquire no rights under a deed which 
either a court of law or of equity could enforce. 30 
A devise or bequest to a slave was very generally 
held to be void, 31 and a bequest or devise in trust 
for a slave was not enforced for his benefit, but 
the bequest lapsed and fell into the general residuum 
of the estate for distribution, 32 a slave could not 
inherit, 33 and his owner could not derive title to any 
property bequeathed or devised to a slave 34 In 
some cases a legacy given to a slave was held not 
void, but it could not be recovered from the execu¬ 
tor by the slave or his master, and it escheated to 
the state. 35 

The view was taken that a conveyance to a white 
person and to a slave, on the payment of the pur¬ 
chase price by the s'lave, transferred legal title to 
the white person whrch he held in trust for the 
slave who would be entitled to enforce his rights as 
cestui que trust on acquiring his freedom. 36 

c. Inheritance from or through Slaves 

Generally, there was no right of inheritance from 
or through slaves. 

While the view was taken that property which a 
slave, whose marriage was validated by statute, 
was authoized to take by a particular statute might 
pass by inheritance to his children, 37 generally, per¬ 
sons in slavery were incapable of contracting mar¬ 
riage, as shown in Marriage § 14, and the offspring 
of such persons had no inheritable blood, 38 in the 


People v. Compagnie GrSn^rale Trans- 
atlantique, supra. 

(3) When a slave came he was im¬ 
ported.—People v. Compagnie G-gn6r- 
ale Transatlantique, supra. 

25« Fla—Forsyth v. Perry, 5 Fla 
337. 

La.—Marshall v. Watrigant, 13 La, 
Ann 619 

26. Ga—Bryan v. Walton, 14 Ga 
185 

Md—State v. Van Lear, 5 Md. 91. 

27. SC—Ex paite Boylston, 33 S.C 
L. 41. 

28. NT.—Jackson v. Lervey, 5 Cow 
397. 

58 C J. p 757 note 37. 

29. Ala—De vaughn v. Heath, 37 
Ala 595 

58 C.X p 757 note 33. 

30. Md—State v. Van Lear, 6 Md 
91. 

31. Ky.—Jackson v. Collins, 16 B. 
Mon. 214. 

68 C.J. p 757 note 35 
Manumission or emancipation by will 
see infra 5 10 a. 


32. Ky.—Taylor v. Embry, 16 B 
Mon. 340 

58 C J P 757 note 36. 

In Alabama 

(1) The view was expressed, m a 
case' which was decided after the 
abolition of slavery, that a testa¬ 
mentary gift m trust for the bene¬ 
fit of slaves of the testator was not 
void, where there was no attempt by 
the testator to emancipate such 
slaves.—Marsh's Adm’r v. Bichard- 
son's Adm'r, 49 Ala. 430. 

(2) In earlier cases, however, it 
was held or recognized that a tes¬ 
tamentary gift m trust for the bene¬ 
fit of slaves of the testator, whom 
he, by his will, attempted to emanci¬ 
pate, was invalid—Pool v. Harrison, 
18 Ala. 514—58 C,J. p 757 note 3 6. 

33. Ga—Woods v. Pearce, 68 Ga 
160 

58 C J p 757 note 38. 

34. Ky —Graves v. Allan, 13 B Mon 
190. 

58 C.J. P 757 note 39. 

35. S C —Fable v. Brown, 11 S C. 
Eq 378. 

36. Miss—Leiper v. Hoffman, 26 
Miss. 615. 


37. NY.—-Jackson v. Lervey, 5 Cow. 

397. 

38. Ala.—Cantelyou v. Doe ex denou 

Hood, 56 Ala 519. 

Okl—In re MoDade, 218 P. 532, 95 

Okl 120 

58 C.J. p .757 note 44. 

Status of offspring 

(1) Th? view has been expressed 
that the children of a slave marriage 
or cohabitation were not in law bas¬ 
tards, but wete generally regarded 
merely as not having the right of 
inheritance, their parents not being 
husband and wife by contract under 
law, and slaves not being legally 
competent to contract marriages — 
Christopher v. Mungen, 55 $o. 273, 
61 Fla. 513—7 C J. p 939 note 16 [cl. 

(2) In Tennessee, however, it has 

been stated that persons born of 
parents while in slavery were re¬ 
garded as bastards—Cole v. Taylor, 
177 SW. 61, 132 Tenn. 92-*-Phcenix 
Ins,. Co. y. Jordan, 184 SW.2d 721, 
‘28 TenijuApp. 11. , 

(3) In some earlier cases in Ten¬ 
nessee, the view was taken that the 
children of a slave marriage enter¬ 
ed into with the consent of the own- 
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absence of a legitimatizing statute passed subsequent 
to emancipation, or unless the parties to such mar¬ 
riage lived and cohabited as man and wife at the 
time of or after emancipation 39 The children of a 
stave, born during slavery, were not such heirs as 
would prevent the escheat of his property in the 
event of his death intestate after he had obtained 
his freedom, 40 but after their emancipation in¬ 
heritance could be had through slaves, 41 and the 
issue of a stave marriage, although the parents 
died before the emancipation, were lawful heirs of 
their father. 42 

d. Contracts by or with Slaves 

A slave could not contract without the consent of his 
master. 

A stave could not contract, and an attempted con¬ 
tract neither imposed obligations nor conferred 
rights on either party, 43 unless made with the con¬ 
sent of his master, 44 and a contract made by a stave 
could not be enforced on his becoming a freedman. 45 
However, where a stave was permitted by his 
owner to exercise his own discretion in the em¬ 
ployment of his time, acting really as a freeman, it 
was held that such owner could not recover from 
a third person the proceeds of property which the 
stave had acquired, and which had come into the 
hands of such third person, as the agent of a 
slave. 46 A master could not compel performance of 
a contract made by a stave with a third person. 47 

e. Torts by Slaves 

In the absence of a statute providing otherwise, a 
master was not liable for injuries resulting from acts 
of his slave, unless the slave was acting in the course 
of the employment by the master or under his authority 
or direction. 

In the absence of a statute providing otherwise, 


the owner of a slave was not answerable for a 
willful and unauthorized trespass committed by his 
slave, 48 or for injuries caused by the negligent 
conduct of the slave while not acting in his em¬ 
ployment or under his authority, 49 and the con¬ 
verse of both rules was also true. 50 If a stave com¬ 
mitted a wrong for his master’s benefit, but not at 
his command or request, and the master afterward 
ratified it, the master was liable, 51 but in some states 
the master might exonerate himself by surrendering 
the stave to the injured person. 52 

The view was taken that, while the hirer of a 
stave was not liable for the act of the slave which 
was willful, and not negligent or unskillful, 53 the 
hirer might be 'liable for injuries resulting from 
the negligence or unskillfulness of the slave while 
he was engaged m the functions or duties mtiusted 
to him by the hirer. 54 

f. Actions by or against Slaves 

A slave could not be a party in any civil action ex¬ 
cept an action to establish his freedom. 

A slave could not be a party in any civil action 
either as plaintiff or defendant, except when he had 
to claim or prove his freedom. 55 

§ 8. Crimes and Offenses by or against Slaves 

a. Crimes and offenses of slaves 

b. Offenses against staves 

a. Crimes and Offenses of Slaves 

Slaves were regarded as persons by the criminal law 
and were legally punishable for their crimes. 

Slaves were treated as persons by the criminal 
taw, 56 and were legally punishable for their 
crimes. 57 Staves were thus punishable for assault 


er were not illegitimate—Brown v. 
Cheatham, 17 SW. 1033, 91 Tenn 97 
—Andrews v. Page, 3 Heisk. 653. 

39- Okl.—In re McDade, 218 P. 532, 
95 Okl. 120. 

58 C.J. p 757 note 45. 

40. Ala—Malinda v. Gardner, 24 
Ala. 719* 

58 C.J. p 757 note 46. 

41. Ky.—Jackson v. Collins, 16 B 
Mon. 214. 

58 C.J. p 758 note 47. 

42. • Ohio.—Morris v. Williams, 39 
Ohio St 554. 

43. - - Ky, j —Bigstafl 'V. ‘itamkins, 16 S. 
W. 449, 13 Ky.L. 248. 

58 C J. j> 758 note 4a, ; , 

44. Md.—Hall v. Mullin, 5 Harr. & 

J. HO. , , , . . 

£8 C.J. p 758 note jjfO., , - 


45. XT S —Crease v. Parker, D C.» 6 
FCas No 3,376, 1 Cranch CC 448, 
6 FCas No 3,377, 1 Cranch C C 506. 

Ky —Lucy v. Denham, 4 TB Mon 
167. 

46. N C —Barker v. Swain, 57 N C. 

220 . 

47. S.C.—Gregg v. Thompson, 9 S C. 
L. 331. 

48. Ark —McConnell v. Hardeman, 
15 Ark 151 

58 C J. p 758 note 54. 

49. Ala—Cawthorn v. Deas, 2 Port 

.276. . 

58 C.J. p 758 note 55. 

50. Tenn.—Wiljcins v. Gilmpre* 2 
Humphr 140. 

58 dJ. p 758 note 56. , 

51. Ky—Caldwell v. Sacra, LittSel 

Cas. 118, 12 Am.t>. 285. , ‘ j 
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52. La.—Fitzgerald v. Ferguson, 11 
La Ann. 396 

1 C J. p 5 note 12—58 C.J. p 758 note 
58, 

53. La —Gaillardet v. Demanes, 18 
La. 490 

54. La—Galllardet v. Demanes, su¬ 
pra—Fitzgerald v. Ferguson, 11 La. 
Ann 396. 

55. Md—State v. Van Lear, 5 Md 
91. 

58 C J. p 758 note 59. 

Actions or proceedings to obtain free¬ 
dom see infra § 9 lx 
Judgment against slave was held 

hull dnd' void.—Wood v. Ward, C.C. 

Ohio, 30 F.Cas.No.17,966, 2 Flipp 336 

—58 C.J. p 758 note 59 Cb]. 

56. Tex.—Nix v. State, 13 Tex. 575 

58 C J. p 758 note 61. 

57. Fla.—L*uke v. State, 5 Fla. 185. 

58 C.J. p 758 note 62. 
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and “battery, 58 larceny, 59 mayhem, 60 rape, 61 and 
homicide. 62 However, the slave undoubtedly had 
the natural right of self-preservation or self-de¬ 
fense, 63 although certain facts which as between 
whites might excuse or mitigate the offense did not 
so operate m the case of slaves, 64 and it was no 
justification of a slave, indicted for a criminal of¬ 
fense, that it was committed by his master's com¬ 
mand 65 In some states -criminal statutes were en¬ 
acted specially applicable to slaves. 66 For an of¬ 
fense committed when a slave, a man could not be 
legally convicted and punished as a freeman. 67 

Concealing or carrying away slave charged with 
capital crime . By some statutes it was made an of¬ 
fense for the owner or person m charge of a slave 
who was charged with any capital crime to conceal 
or carry away such slave so that the slave could 
not be brought to punishment 68 

Competency of jurors . A person whose only in¬ 
terest m slaves consisted of an undistributed share 
of an estate composed of slaves was not a slave¬ 
holder within the terms of a statute requiring a cer¬ 
tain proportion of the jurors to be slaveholders on 
the trial of slaves for a capital offense. 69 

Punishment; indemnification of owner. The pun¬ 
ishment of slaves was in general severer than the 
punishment of whites for like offenses. 70 When 
slaves committed crimes and were prosecuted in the 
name of the state, they were regarded as accountable 
beings, and not as things, and they might be pun¬ 
ished as the law directed, irrespective of the wishes 
of the master, 71 since, when a slave committed a 


crime, the private rights of the master yielded to the 
superior rights of the state, and he could not legally 
obstruct his arrest, or assist his escape, 72 although, 
under some statutes, the master was entitled to 
compensation for the loss of the slave. 73 A slave 
convicted of manslaughter might be punished by 
burning in the hand and whipping, 74 and murder 75 
or attempted murder 76 was punishable by death; a 
slave accessory 'before the fact to murder was liable 
to the death penalty. 77 A slave convicted of murder 
was put to death m the same manner as a white 
person. 78 

h. Offenses against Slaves 

An offense against the life or limb of a slave was 
punishable as a criminal offense. 

Although slaves were for most purposes regarded 
as property, their lives and safety were guarded and 
they were entitled to the protection of the criminal 
law, and an offense against their life or limb was 
punishable criminally 79 Thus, assault and battery 
of a slave was a criminal offense, 80 and it was a 
criminal offense cruelly and inhumanly to cut, slash, 
beat, or ill-treat a slave, 81 to inflict other cruel or 
unusual punishment, 82 to neglect to provide prop¬ 
er food, clothes, or shelter, 83 or to kill him unjustifi¬ 
ably. 84 If the offense was dismemberment, the in¬ 
dictment was for mayhem, and if it was a killing, 
the indictment was for murder; 85 but a simple as¬ 
sault and battery on a slave was not an indictable 
offense, and such an assault, even with intent to 
murder him, was not an offense at common law, 86 
although the owner of a slave who beat him cruelly, 


58. Ark—Bone v State, 18 Ark 109 
58 C J p 758 note 63. 

59. Ky—Munford v. Taylor, 2 Mete. 
599 

58 C J. p 758 note 64. 

Taking* master’s goods 

A slave might commit larceny by 
feloniously taking his master's goods. 
—Oxford v. State, 33 Ala 416. 

60. Ala—State v. Abram, 10 Ala. 
928 

SC—State v. Nicholas, 33 SCL 278 

61. La—State v. Bill, 8 Rob. 527. 

62. Ala,—Isham v. State, 38 Ala 
213 

58 C J p 758 note 67. 

63. Ala.—Dave v. State, 22 Ala. 23, 

64. NC—State v. Jarrott, 23 N.C 

76. 

58 C.J. p 759 note 69. 

65. Ark.—Sarah v. State, 18 Ark. 
114. 

66. Fla,—Frances v. State, 6 Fla 

306. I 

58 C.J. p 759 note 7L J 


1 67. Ky —Owens v. Commonwealth, 2 
Duv. 349. 

68. “Charged with any capital of¬ 
fense,” as contemplated by the stat¬ 
ute, meant a charge made in legal 
form, that is, that legal proceedings 
had been instituted before the slave 
was concealed or carried away.— 
State v. Duncan, 9 Port., Ala., 260. 

69. Ala.—Spence v. State, 17 Ala 
192. 

70. Ala—Isham v. State, 38 Ala. 
213. 

58 C J. p 759 note 73. 

71. La—McDowell v Couch, 6 La 
Ann 365—State v. Dick, 4 La.Ann. 
182. 

72. Miss—Doughty v. Owen, 24 
Miss. 404. 

73. La—State v. Dick, 10 La Ann 
461. 

74. US- V. S. v. Clark, DC., 25 F 
CasNo.14,802, 2 Cranch C.C. 620 

58 C J. p 759 note 77. 

75. Ky—Hamilton v. Auditor, 14 B. 
Mon. 230. 


76. Ga.—Sarah v. State, 28 Ga. 576. 
Ky —Commonwealth v. Anthony, 2 

Mete. 399. 

77. Ga—Thornton v. State, 25 Ga. 
301. 

78. Ark—Charles v. State, 11 Ark 
389. 

79. Tex—Nix v. State, 13 Tex. 575: 
58 C J. p 759 note 83. 

80. U.S—■ V. S. v. Butler, D.C., 25 F. 
Cas.No 14,697, 1 Cranch C.C. 373. 

N.C—State v. Hale, 9 N.C. 582. 

81. Mo.—State v. Peters, 28 Mo. 241 
58 C J. p 759 note 85. 

82. Ala.—Eskridge v. State, 25 Ala 
30—Turmpseed v. State, 6 Ala. 664. 

83. Ala.—Cheek v. State, 38 Ala. 227. 
S C.—State v. Bowen, 34 S.C.L. 573. 

84. Ga.—Camp v. State, 25 Ga. 689. 
29 CJ. p 1049 note 20, 58 C.J. p 759 

note 88. 

85. Ala—State v. Coleman, 5 Port. 
32. 
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86. TJ S.—U. S. v. Lloyd, D.C, 26 P. 
Cas.No.15,617, 4 Cranch C.C. 468. 
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and exposed him, so beaten, to public view, was 
guilty of a misdemeanor even at common law . 87 
An indictment would lie against any person who re¬ 
moved or attempted to remove from the state any 
slave having a suit pending for freedom . 88 

§ 9. Right to, and Proceedings for, Freedom 
in General 

a. In general 

b. Actions or proceedings to obtain free¬ 

dom 

a. In General 

Among the methods by which a slave could be ren¬ 
dered free were purchase, prescription, want of registra¬ 
tion as required by statute, exportation from, or impor¬ 
tation into, the state in violation of statute, or illegal 
sale of the slave. 

In some states failure to register slaves under 
the statute had the effect of freeing them , 89 in 
others they could become free by purchase , 90 and in 
some freedom was allowed to be acquired by pre¬ 
scription 91 if the master knew of the slave’s place 
of residence during the period of prescription . 92 A 
slave could not 'become partially free . 93 

Removal from state; invalid importation or sale. 
In some states statutes were enacted prohibiting the 
exportation or removal of slaves from the state, and 
under these, in the event of such removal, the 
slave became free, at least if the owner participated 
in the exportation , 94 while under other statutes 
slaves brought into the several states to reside or 
for sale in violation of, or noncompliance with, 
laws governing importation were free . 95 The stat¬ 


utes did not generally apply to slaves brought in by 
travelers or temporary sojourners , 96 but a traveler 
bringing slaves into a state was required to pursue 
his journey with no unnecessary delay . 97 In some 
jurisdictions the presence of a slave in a free state 
with the master ’9 consent created per se the condi¬ 
tion of freedom , 98 and under some," but not all , 1 
statutes, a slave became free by merely being trans¬ 
ported through the state. The owner could in 
some instances bring the slave into the state on 
taking a statutory oath 2 In some jurisdictions 
illegal sales of slaves entitled them to their free¬ 
dom . 3 

b. Actions or Proceedings to Obtain Freedom 

The method of enforcing freedom provided for in the 
statutes was required to be strictly followed. 

The method of enforcing the right to freedom 
provided for in the statutes was required to be strict¬ 
ly followed . 4 In some states an action of assumpsit 
for services rendered might be maintained by a per¬ 
son iclaimed as a slave, for the purpose of trying the 
question of freedom , 5 or trespass m the nature of 
ravishment of ward , 6 or bill m equity . 7 The cases 
relating to jurisdiction and venue , 8 procedure , 9 right 
to sue and leave of court , 10 parties , 11 pleadings , 12 
or trial, judgment, or review 13 are of little more 
than historical interest 

The general rule was that a slave on securing his 
freedom was not entitled to damages or to recover 
for his services while held as a slave 14 unless he 
showed that defendant knew, or had good reason to 
believe, that he was a free man . 15 


-87. TT.S.—U. S. v. Cross, DC., 25 F 
Cas.No.14,894, 4 Cranch C C. 603— 
U. S. v. Lloyd, DC., 26 F Cas.No 
15,618, 4 Cranch C C. 470. 

88. Ky—Commonwealth v. Stout, 7 
B.Mon. 247 

89. * XJ.S —Respublica v. Betsey, Pa., 
1 Dali 469, 1 L Ed. 227. 

58 C.J. p 7C0 note 93. 

90. TJ S —Letty v. Lowe, D C., 15 F 
Cas No 8,285, 2 Cranch C.C. 634. 

91. La.—Eulalie v. Long 1 , 11 La Ann. 
463. 

58 C.J. p 760 note 95. 

92. Md—Wilson v. Barnet, 8 Gill & 
J. 159. 

93. La —Francois v. Lobrano, 10 
Rob. 450. 

94. N.Y.—Hart v. Cleis, 8 Johns. 41. 

58 C J. p 760 note 98. 

95. Ya.—Betty v. Horton, 5 Leigh 
615, 32 Va. 615. 

58 C.J. p 760 note 99. 

90. Pa —Butler v. Delaplame, 7 
Serg. & R 378. 

58 C.J. p 760 note 2. 


97. Cal.—Ex parte Archy, 9 Cal. 
147 

98. Mo—Milly v. Smith, 2 Mo. 171 

58 C J. p 760 note 4. 

99. N.Y —Lemmon v. People, 26 
Barb. 270, affirmed 20 NY. 562. 

1. Ill—Willard v. People, 6 Ill. 461. 

2. XJ.S —Butler v Duvall, D.C, 4 F 
Cas No.2,239, 4 Cranch CC. 167. 

58 C J. p 760 note 7. 

3. NY—Skinner v. Fleet, 14 Johns 
263—Caesar v Peabody, 11 Johns 
68 . 

4. Ga—Cone v Force, 31 Ga. 328. 

58 C.J p 760 note 9 

Habeas corpus to establish freedom 
see Habeas Corpus § 50. 

5. Ill.—Jarrot v. Jarrot, 7 Ill 1. 

6. SC—Huger v. Barnwell, 39 SC 
L 273—Bnster v. Wesner, 26 S C 
L 135. 

7. Tenn—'Stephenson v Harrison, 3 
Head 728—Doran v. Brazelton, 2 
Swan 149. 


8. Ark —Aramynta v. Woodruff, 7 
Ark. 422. 

58 C.J. p 761 note 14. 

9. Ga—Knight v. Hardeman, 17 Ga. 
253. 

58 C.J. p 761 note 15. 

10. Ky—Henry v. Nunn, 11 BMon. 
239 

58 C.J. p 761 note 16. 

Suit by guardian. 

In some jurisdictions the slave was 
required to sue by a guardian.—Su¬ 
san v. Wells, 5 S C.L. 11 
11- Tex—Moore v. Minerva, 17 Tex. 
20 

58 C.J p 761 note 17. 

12. Tex—Moore v. Minerva, supra. 
58 C J p 761 note 18 

13. N.C—Scott v. Williams, 12 N.C. 
376. 

58 C J p 761 note 19. 

14. Ky.—Hundley v. Perry, 7 Dana 
359 

58 C.J. p 761 note 20. 

15. Ky—Hundley v Perry, supra. 
58 C.J. p 761 note 21. 
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§ 10. Manumission, Emancipation, and Abol¬ 
ition of Slavery 

a. Manumission 

b. Emancipation; abolition of slavery 

a. Manumission 

(1) In general 

(2) Status and rights of manumitted 

slaves 

(1) In General 

Under some statutes manumission of a slave by his 
owner was permitted but under other statutes it was 
forbidden or strictly limited. 

“Manumission” has been defined as the act of 
liberating a slave from bondage and giving him 
freedom. 16 The right of owners to manumit their 
slaves was dependent on statute, and under some 
statutes manumission was permitted 17 if the legis¬ 
lature or court assented, 18 while under other stat¬ 
utes it was forbidden or strictly limited. 19 The stat¬ 
utes were generally held to prohibit only the manu¬ 
mission of slaves within the state and to permit 
the sending of slaves out of the state to be manu¬ 
mitted, 20 and the owner of slaves might voluntarily 
take them to another state and emancipate and 
leave them there. 21 

In accordance with statutory provisions, a bequest 
to slaves or a direction or trust in a will for their 
emancipation was void, 22 and it was held that a 
slave could not be the cestui que trust of his own 
freedom, under a bequest of freedom, where a di¬ 
rect emancipation of the slave by will would be in¬ 
valid; 23 but under other statutes the highly prized 


80 C.J.S. 

devise or bequest of freedom was permissible, 24 and 
manumission could be by deed or will, 25 although, if 
by deed, the deed was usually required to be ac¬ 
knowledged, proved in court, or recorded. 26 Some 
laws even permitted the slave to contract with his 
master for his freedom. 27 An owner of a slave, by 
voluntarily putting him as a substitute into the fed¬ 
eral army m 1864, thereby emancipated him by his 
own act, and the slave thereby became free. 28 

Even where manumission was allowed the law 
sometimes permitted manumission only of such 
slaves as could work and gam a livelihood and often 
required security for their support, although the 
requirement of security was only a police regula¬ 
tion not affecting their freedom. 29 In order to ac¬ 
complish a manumission of a slave the owner there¬ 
of was required to conform strictly to the formalities 
prescribed, otherwise the act was void, 30 and in 
some states slaves could not be manumitted to the 
prejudice of existing creditors. 31 The usual judicial 
proceeding for manumission was on petition by the 
master to the county court or to a magistrate. 32 In 
some states the slave could elect to accept or rej'ect 
the act of manumission, 33 but in other states it was 
held that no consent 'by the slave was necessary to 
the gift of freedom, 34 and no right of election was 
recognized. 85 

(2) Status and Rights of Manumitted Slaves 

While the manumission of a slave by the owner did 
not confer citizenship, a manumitted slave generally ac¬ 
quired the right to take and to hold property. 

The status of manumitted slaves and slaves hav¬ 
ing the inchoate right of freedom was a condition 
sui generis regulated by statutes in the several 


SLAVES 


16. Black LD, 

Term considered or applied 
U S —Fenwick v Chapman, D C., 9 
Pet, 461, 9 L Ed. 1D3. 

38 C.J p 990 note 6 [a]. 

17. Md—Tongue v. Crissy, 7 Md 
453. 

58 CJ. p 761 note 23. 

18. Tenn —Abram v. Johnson, 1 
Head 120 

58 CJ p 7G2 note 27. 

19. Ga—Lamb v. Girt man, 26 Ga. 
625—Smith wick v. Evans, 24 Ga. 
461 

Miss —Mitchell v. Wells, 37 Miss 
235. 

58 C J. p 761 note 24 

Statute held not retroactive 

Ala.—Jones v Jones, 37 Ala 646. 

20. Miss —Lei per v. Hoffman, 26 
Miss. 615. 

58 C.J. p 762 note 32. 


21. Miss.—Berry v. Alsop, 45 Miss. 

1 . 

58 CJ. p 762 note 33. 

22. NO—Dunlap v. Ingram, 57 N.C 
178. 

58 CJ. p 761 note 25. 

After termination of life estate 
The bequest of freedom to a slave 
after the determination of a life es¬ 
tate in the slave was invalid.—Alston 
v Coleman, 7 Ala. 795 

23. Ala—Trotter v. Blocker, 6 Port. 
269. 

24. Ky —Graves v. Allan, 13 B Mon 
190 

58 C.J. p 761 note 23 

25. N.C.—Cox v. Williams, 39 N.C. 
15 

26. Ky.—Smith v. Adam, 18 B Mon. 
685 

58 CJ p 762 note 29. 

27. La—Virginia v. Himel, 10 La. 
Ann 185—Trahan v. Trahan, 8 La. 
Ann. 455. 


28. Ky —Payne v. Richardson, 4 
Bush 207. 

29. Md.—Anderson v. Baily, 8 Gill & 
J 32. 

58 C J p 762 note 34. 

30. La—State v Baillio, 15 La Ann. 
555 

58 CJ p 762 note 35. 

31. Ky—Chambers v. Davis, 15 B. 
Mon. 522 

58 C.J, p 762 note 36. 

32. N C.—Jarman v. Humphrey, 51 
N.C. 28. 

58 C.J. p 762 note 40. 

33. N.C.—Redding v* Long, 57 N.C 
216. 

58 C.J. p 762 note 38. 

34. Md —Tongue v. Cnssy, 7 Md. 
453. 

35. Va —Bailey v. Poindexter, 14 
Gratt. 132, 55 Va 132. 

58 C.J. p 762 not4’39. 
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states. 36 Manumission did not ‘confer citizenship or 
any of its incidents, 37 since the emancipation of a 
slave was regarded merely as a donation to him 
of his value 38 A slave with inchoate right to free¬ 
dom had the right to own and possess property, 39 
and a slave who was emancipated might hold 
lands. 40 A devise to emancipated slaves by their 
former master, 41 or a devise in trust for them, 42 
was valid, as was also a bequest or devise to a 
slave to take effect when emancipated , 43 and a be¬ 
quest of property for the benefit of slaves directed 
to be removed to a foreign country for the purpose 
of their manumission was held good as a bequest to 
charitable uses. 44 

A slave who had acquired the right of freedom at 
a future time was from that time capable of re¬ 
ceiving property by testament or donation, and it 
was held that the property must be preserved for 
him and administered by a trustee in order to be de¬ 
livered m kind when his emancipation should take 
place. 45 A slave who was emancipated by will and 
was hired out by the executor was held entitled to 
the amount of his hire from the date of the death 
of the testator. 46 

Even after emancipation, the master was bound 
not only to protect, but also to maintain, an eman¬ 
cipated slave when such slave was no longer able to 
maintain himself. 47 

b. Emancipation; Abolition of Slavery 

In the Unite*! States slavery has been abolished by 
various state and federal laws. 

In the United States slavery was abolished and 
slaves emancipated both by state 48 and federal 49 
laws. In some states the emancipation proclamation 
of 1863 was regarded simply as an advertisement 
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of what would be a sure consequence of conquest; 
it did not, either in law or fact, emancipate the 
slaves at that time, 50 and was regarded as a war 
measure which had no operative effect until car¬ 
ried into execution by force of arms. 51 According 
to this view, it did not take effect to destroy prop¬ 
erty in slaves except so far as it was carried into 
effect, in the various portions of the territory de¬ 
scribed in it, by the actual suppression of hostility. 52- 
The act emancipating slaves m the hostile states 
was constitutional, as the United States and the 
confederate states were at that time belligerent 
powers, and by the law of nations a belligerent party 
is justified m resorting to any measure to strength¬ 
en itself or weaken its adversary. 53 

The Thirteenth Amendment to the United States 
Constitution, abolishing slavery, equally forbids 
Mexican peonage or the Chinese coolie trade, when 
they amount to slavery or involuntary servitude; 54 
and a custom which prevailed among the uncivilized 
tribes of Indians in Alaska, whereby slaves were 
bought, sold, and held in servitude against their 
will, and subjected to ill-treatment at the pleasure 
of the owner, was held contrary to the Thirteenth 
Amendment and to the civil rights bill of 1866. 55 - 
The Thirteenth Amendment did not remove all the 
former disabilities of the slave, 56 and it was mainly 
for that reason that the Fourteenth Amendment was 
adopted 57 When the state as parens patriae m a 
proper case through its constituted officers or agen¬ 
cies takes under its control an infant, the law au¬ 
thorizing such child to be bound to service under 
proper restrictions is not a violation of those pro¬ 
visions of the constitutions of the state ,and of the 
United States which prohibit slavery and involun¬ 
tary servitude, except as a punishment for crime 
after conviction thereof. 58 


36. Md.—Hosier v. Holliday, 8 Md. 
381. 

58 CJ. p 762 note* 41. 

37. Ga—Bryan v. Walton, 14 Ga 
185. 

38. La—Prudence v. Bermodi, 1 La. 
234. 

39* Ala.—Malinda v. Gardner, 24 
Ala. 719 

Tenn—Jameson v. McCoy, 5 Heisk 
108. 

40. Ala.—Tannis v. Doe, 21 Ala. 449. 
58 GJ p 762 note 45. 

41. US—Mathews v. Springer, CC. 
Miss., 16 FCasNo 9,277, 2 Abb, 283. 

42. Md—Brown’s Lessee v. Brown, 
12 Md. 87. 

43. N.C—Robipson v. Mclver, 63 N. 
C. 645 

58 C.J. p 762 note 47, ' 
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44. N.C.—Cameron v. Raleigh, 86 N 
C 436. 

45. La.—Succession of Chappel, 17 
La Ann. 174. 

46. N.C —Lane v Bennett, 56 NC. 
390 

47. La—Baker v Tabor, 7 La-Ann 
556. 

48. Conn—Jackson v Bulloch, 12 
Conn. 38. 

58 C J p 763 note 51. 

49. Mo.—Erwin v. Nolan, 217 S.W 
837, 280 Mo 401. 

58 ax p 763 note 52 

50. SC—Pickett v. Wilkins, 34 S.C. 
Eq 366. 

58 C.J. p 763 note 53. 

51. Ala—McElvain v. Mudd,, 44, Ala 

48, 4 AmR. 106 \ 

58 C.J. p 763 note 54. 4 
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52. Ark.—Graves v Pinchback, 1 S„ 
W. 682, 47 Ark. 470. 

58 C.J p 763 note 55 

53. N C.—Buie v. Parker, 63 N.C- 
131 

54. TJ S.—Butchers Benev. Assoc, v. 
Crescent City Livestock Landing, 
etc, Co., La., 16 Wall 36, 21 L Ed. 
394 

Peonage generally see Peonage § 1 
et sea. 

55. IT S.—In re Sah Quah, D.C Alas¬ 
ka, 31, F. 327. 

56. Miss—Donnell v. State, 48 Miss. 
661, 12 AmR. 375. 

11 C J.' p 802 note 20. 

57. Cal —Van Valkenburg v. Brown, 
43 Cal. 43, 13 AmR. 136. 

58. Ga—Kennedy v Meara, 56 S EL 
243, 127 Ga 68, 9 Ann.Cas. 396. 
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In becoming freedmen, slaves became "persons,” 
and were punishable under the criminal law for all 
offenses committed by them in such personal stat¬ 
us; 59 and a freedman of legal age might com¬ 
mence proceedings to enforce in the state courts 
any existing legal or equitable right, created in his 
favor while he was a slave, that did not then con¬ 
travene the policy or violate the laws of the state. 60 
After the abolition of slavery, all obligations given 
as the evidence of contracts relating thereto became 
null and void, 61 and the emancipation act neces¬ 
sarily annulled the laws under which contracts re¬ 
lating to the ownership of slaves were previously 
enforced, 62 but the liability of a person to pay the 
value of slaves wrongfully appropriated was not 
affected by the fact of the subsequent abolition of 
slavery. 63 

Statute prohibiting persuasion or inducement to 
slavery. Under express provisions of a federal stat¬ 
ute, it is a criminal offense to entice, persuade, or 
induce another person to go to a place with intent 
that such other person be held as a slave. 64 

§ 11. Legitimizing Issue 

Statutes have legitimized the issue of slave marriages 
and have rendered children of such marriages capable 
of inheriting. The status of legitimacy of a child of a 
slave marriage fixed by the laws of one jurisdiction fol¬ 
lows the person and should be sustained in every state 
to which he may go. 

The amendment to the United States Constitution 
which abolished slavery did not have the effect of 
legitimizing the issue of slave marriages, 65 but 


statutes were enacted legitimizing the recognized 
offspring of negroes who had cohabited as man and 
wife 66 The purpose of such statutes is to validate 
customary slave marriages and to render children 
of such marriages capable of inheriting, 67 and it 
has been held that they should be liberally construed 
in order to carry out the beneficent public policy of 
the state, 68 although one claiming the benefit of 
their provisions must bring himself within the terms 
thereof. 69 Children of slaves who, after their 
emancipation, failed to recognize or consummate the 
previous customary marriage, as provided by such 
statutes, were held to occupy the legal position of 
bastards. 70 

A statute providing that the presumption of 
legitimacy can be disputed only by the husband or 
wife or the descendants of one or both of them has 
no application to the issue of slave marriages. 71 
A statute which provides that the issue of all mar¬ 
riages null in law are legitimate has been held not 
to apply to the issue of slave marriages, 72 although 
there is authority to the contrary. 73 A statute with 
respect to the legitimizing of the offspring of mar¬ 
riages between colored people does not affect the 
right of an illegitimate child to inherit from an¬ 
other illegitimate child of the same mother. 74 Al¬ 
though the children of a slave marriage are to be 
regarded as illegitimate, they may, under the opera¬ 
tion of general statutes, be capable of inheriting and 
transmitting an inheritance on the part of their 
mother in like manner as if they had been legiti¬ 
mate. 75 


59. Ala.—Ferdinand v. State, 39 Ala. 
706. 

58 C.J. p 763 note 60 

60. Ga.—Green v Anderson, 38 Ga 
655. 

61* La—Rodriquez v Bienvenu, 22 
La Ann. 300, 2 Am R 728. 

62. La—Wainwright v. Bridges, 19 
La Ann 234 

58 CJ p 764 note 63 

63. Miss —Calhoun v. Burnett, 40 
Miss 599. 

64. 'US—U S v. Ingalls, D C Cal, 
73 FSupp 76 

Evidence held sufficient for convic¬ 
tion 

U>S.—U S v. Ingalls, supra. 

65. Old—In re McDade, 218 P. 532, 
95 Okl. 120 

66. Ivy—Rankin v. Dunn, 49 S W.2d 
1018, 213 Ky. 784 

58 C.J. p 7G4 note 68 

Statutes legalizing cohabitation be¬ 
tween slaves before emancipation 
see Marriage § 40. 


Validity of statute 

It was competent for legislature to 
enact statute providing that issue of 
slave marriages and their descend¬ 
ants may inherit or transmit prop¬ 
erty the same as white persons, m 
view of fact that statute deals whol¬ 
ly with property and its devolution 
in the state and is not in derogation 
of any contract rights, since statute 
was not intended to disturb vested 
property rights.—Mostilla v. Ash, 176 
So 356, 234 Ala. 626. 

Declaration of intention to live as 
man and wife 

Ky—Thomas v. McBeth’s Adm'r, 82 
S.W 2d 790, 259 Ky. 484—Rankin 
v Dunn, 49 6 W 2d 1018, 243 Ky. 
784 

67. Fla—Christopher v. Mungen, 63 
So 923, 66 Fla. 467. 

58 C.J. p 765 note 69. 

68. Tenn—Carver v Maxwell, 71 S 
W 752, 110 Tenn. 75. 

58 CJ. p 765 note 70. 
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69. Ark—Wilson v. Biles, 287 SW 
373, 171 Ark. 912 

58 C J. p 765 note 71 
Bight of inheritance held established 
Ala—Mostilla v. Ash, 176 So. 356, 
234 Ala. 626. 

Ky—Thomas v. McBeth’s Adm’r, 82 
S W 2d 790, 259 Ky 484—Rankin 
v. Dunn, 49 S.W 2d 1018, 243 Ky. 
784. 

La.—Anderson v Thomas, 141 So. 

441, 174 La. 721. 

58 C J. p 765 note 71 [e]. 

70. Ky—Allen v. Allen, 8 Bu&h 490. 

71. Okl.—In re McDade, 218 P 352, 
95 Okl. 120. 

72. Okl.—In re McDade, supra. 

Va—Lemons v. Harris, 80 SE 740, 

115 Va. 809 

73. Cal.—McMillan v. Greer, 259 P. 
995, 85 Cal A.pp. 558# 

58 C.J. p 766 note 74. 

74. Tenn.—McCline v Ridley, 183 S. 
W. 736, 134 Tenn. 164 

75. Tenn.—Tigert v. Wells, 183 S.W. 
737, 134 Tenn 144. 

58 C.J. p 768 note 2. 
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Apart from statutes, in some jurisdictions, it has 
been held that slaves who had had the bona fide 
intent to assume, with the consent of their masters, 
the relationship of husband and wife and had car¬ 
ried out such intent by living together as such could 
by their simple choice evidenced by living together 
after emancipation obtain for themselves and confer 
on their children all of the benefits of a marriage 
lawful m its origin. 76 However, where marriages 
between free white persons and free people of 
color are prohibited by statute, such persons cannot, 
by an attempted marriage and acknowledgment, 
legitimatize children previously born to them 77 
It has been held that, on the emancipation of the 
children of a slave as a result of the war of seces¬ 
sion, their heritable blood was restored, and they 
were consequently entitled to inherit the estate of 
their father, who died a freedman, 78 but the view 
has been taken that the offspring of slave marriages 
which terminated before the emancipation of the 
parties thereto could not inherit. 79 

What law governs . The status of legitimacy of a 
child of a slave marriage fixed by the laws of one 
jurisdiction follows the person, and should be sus¬ 
tained m every state to which he may go, 80 although 
the rule must yield to the policy of the state of adop¬ 
tion as far as inheritance is concerned. 81 A statute 
legalizing the cohabitation of former slaves and 
legitimizing their issue has no extraterritorial ef¬ 
fect, 82 and operates only on those living within the 
state. 83 The right of a child of a former slave 
to inherit is to be determined by the law in force 
at the time of the death of the ancestor. 84 

In order that the law of a foreign state be recog¬ 
nized as to the legitimacy of the issue of a slave 
marriage, it must be clear and convincing. 86 The 
fact that persons to whom the statute does not 


§ 11 

apply because of their nonresidence at the time as 
of which it speaks subsequently become residents of 
the state does not render the statute applicable. 86 
A statute providing that the offspring of marriages 
null m law shall be regarded as legitimate has, how¬ 
ever, been held to render legitimate the child of 
slave parents, although such child was illegitimate 
in the state of its birth. 87 

Retroactive effect of statutes . Where a statute 
of the character under consideration applies only 
to those at the time cohabiting in the relationship of 
husband and wife, it is necessary that the cohabita¬ 
tion exist at the time of the taking effect of the 
statute, 88 although, if the persons are then cohabit¬ 
ing, the relationship is recognized from its com¬ 
mencement, and its issue legitimated. 89 However, 
under statutes validating slave marriages generally 
and legitimating their issue, it is not necessary that 
the relationship shall have continued up until the 
time of the enactment of the statute 90 

Cohabitation as husband and wife . Under a stat¬ 
ute legitimizing the children of slave parents liv¬ 
ing together in good faith as man and wife at the 
time of the birth of such children, there must be 
the similitude in form of a ceremonial of common- 
law marriage, 01 and the offspring of mere casual co¬ 
habitation are not legitimate, 92 although if a slave 
lived at different times m good faith with different 
women and while so living children were born of 
them, all would be legitimized. 93 

Right to dissolve or abandon marriage . Where 
the relationship between slaves living together as 
husband and wife is rendered legally effective and 
binding under statutes of this character, neither 
party, nor both acting in concert, can by abandon¬ 
ment or other act dissolve the bond of the preexist- 


76. Okl—In re Pratt’s Estate, 16 P. 
2d 104, 160 Okl. 256, 83 ALE. 1319. 

58 C J. p 766 note 76. 

77. La.—Delpit v Canal Bank, etc, 
Co., 78 So. 565, 143 La. 298. 

78. Ala,—Stikes v. Swanson, 44 Ala 
G33. 

38 C.J p 1290 note 25. 

79. Fla—Williams v. Kimball, 16 So 
783, 35 Fla. 49, 48 Am.S.R 238, 26 
LR.A. 746. 

80. Tenn.—Cole v. Taylor, 177 S.W. 
61, 132 Tenn. 92. 

81. Tenn—Cole v. Taylor, supra 

82. Ark—Meekins v. Meekins, 275 S. 
W. 337, 169 Ark. 265. 

83. Ark.—Meekins v. Meekins, su¬ 
pra 

84. Ga—White v. RosS, 40 Ga. 339. 
58 CJ p 767 note 91. 


85. Tenn—Napier v. Church, 177 S. 
W. 56, 132 Tenn. 111. 

86. Tenn—Rhea v, Redus, 7 Tenn 
App. 478 

58 CJ p 766 note 86. 

87. Cal—McMillan v. Greer, 259 P 
995, 85 Cal App 558. 

58 C.J p 766 note 87. 

88. Ala—Cantelou v. Doe ex dem. 
Hood, 56 Ala 519. 

Miss.—Malone v. Pope, 196 So. 319, 
189 Miss. 46. 

57 C.J. p 766 note 88. 

Borden, of proof to show cohabita¬ 
tion when statute or constitutional 
provision became effective was on 
person claiming- under such statute 
or constitutional provision.—Malone 
v. Pope, supra. 

89. N.C.—Croom v Whitehead, 93 S 

E. 854, 174 N.C. 305. *' 
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90. Va—Francis v. Tazewell, 91 S. 
E 202, 120 Va. 319. 

58 C.J. p 766 note 90 

91. Mo —Wiley v Harlow, 202 S.W. 
533, 274 Mo 170 

58 C.J. p 767 note 92. 

Concubinage 

Under some statutes, children are 
not to be regarded as the legitimate 
children of their father, if the father 
and mother had merely conhabited in 
a state of concubinage.—Watson v. 
Bllerbe, 57 S.E 855, 77 S C 232— 
38 C J p 1290 note 26, 58 C.J. p 767 
note 92 [d] 

92. NC—Spaugh v. Hartman, 64 S. 
E 198, 150 N.C 454. 

58 C.J, p 767 note 93. 

93. Mo.—Wiley v Harlow, 202 S.W. 
533. 274 Mo. 170. 
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ng marriage, 94 and neither party, while such mar- 
•lage remains undissolved, can contract a valid 
narriage with another. 95 

Collateral inheritance . A statute providing that 
slaves who within the state had lived together as 
man and wife should be regarded as lawfully mar¬ 
ried and that the children of such slave marriages 
should be legitimately entitled to an inheritance in 
any property of the parents has been construed as 


not extending any right of inheritance beyond the 
lineal descendants of parents, 95 and under such con¬ 
struction a woman born in slavery under a slave 
marriage who with her brother was legitimized by 
the laws of another state could not inherit from her 
deceased brother as to property within the state. 97 
Some statutes have, however, extended the right 
to inherit from collateral kindred to legitimate chil¬ 
dren of parties to a slave marriage which was 
validated by statute. 98 


SLAY. To kill. 1 

S. L. 0. or S. L. & 0. As an abbreviation for “ship¬ 
per’s load and count” see 1 C.J.S. p 276 note 5. 

SLEEP. A state of repose or quiescence, occurring 
periodically in man and animals, characterized by 
■complete or partial unconsciousness, relaxed condi¬ 
tion of body, and general diminution of vital func¬ 
tions; also, a dormant or quiet condition; any con¬ 
dition of inactivity, torpor, or rest. 2 

SLEIG-H. A vehicle on runners for transporting 
persons or goods on snow and ice. 3 


SLEUTH. The word “sleuth” has a well-defined 
meaning, 4 and it is defined to mean the track of 
an animal as it may be, known by the scent; 5 the 
track of man or beast as followed 6 or as known 7 by 
the scent. 

It is used colloquially to mean a detective. 8 

SLICE. As a noun, and in its ordinary use, the 
word “slice” signifies an indeterminate part or por¬ 
tion, with a variable significance meaning more or 
less. 9 It is never used as an exact measure. 10 

Although lexicographers define the verb as mean¬ 
ing to cut into parts, 11 it is said that the other 


94. Va—Francis v Tazewell. 91 S 
E. 202, 120 Va. 319 

95. Ala—Carter v. Gaines, 87 So 
109, 204 Ala 640. 

58 C.J. p 767 note 96. 

96. Tenn.—Cole v. Taylor, 177 SW 
61, 132 Tenn 92 

58 CJ. p 767 note 97. 

97. Tenn—Cole v. Taylor, supra. 

98. Tenn.—Wallace v Berry, 6 Tenn 
App 248. 

•Contest of will of collateral kindred. 

(1) The legitimate children of the 
parties to a slave marriage which 
was validated by statute had the 
right to contest the will of an uncle 
—Wallace v. Berry, supra 

(2) An illegitimate child of one of 
the parties to such marriage did not, 
however, have such right.—Wallace 
v. Berry, supra 
Comprehensive effect of statute- 

The statute extends the right of 
collateral inheritance to the kindred 
of any deceased negro, just as under 
other laws it is given to the kindred 
of white persons, provided such kin¬ 
dred are of legitimate descent; the 
statute is so comprehensive that it 
includes all negroes of legitimate 
birth who are collateral kindred of a 
deceased negro—Wallace v. Berry, 
supra 

1. Mich.—People v McArron, 79 N 
W. 944, 945, 121 Mich. X. 

58 C J p 768 note 2. 


2. New Standard D. 

Chief phenomena of ordinary healthy 
sleep described 

Firstly, there is diminution and 
then loss of conscious recognition of 
ordinary stimuli, such as would or¬ 
dinarily attract our attention, wheth¬ 
er these stimuli be derived from the 
outer world or from within the sleep¬ 
er’s own organism There is also, as 
consciousness is becoming blunted, a 
characteristic and indescribable sense 
of well-being. Voluntary movements 
become languid and ultimately cease 
and the muscles of the limbs relax 
Meanwhile there develops double pto¬ 
sis or drooping of the eyelids, the 
pupils contract, the respiratory 
movements become slower and deep¬ 
er, the pulse is slowed, the cutane¬ 
ous vessels dilate to a slight extent 
and the general temperature of the 
body falls, whilst many processes of 
metabolism, such as those of diges¬ 
tion and of certain secretions are re¬ 
tarded. 

Conn—Bushnell v. Bushnell, 131 A 

432, 434, 435, 103 Conn. 583. 

Iowa—Kaplan v. Kaplan, 239 N.W. 

682, 685, 213 Iowa 646. 

Phrases 

(1> “Sleeping cars" see the title 
index to Garners. 

(2) “Sleeping on rights" see Equity 

5 100 . 

(3) “Sleeping partners" see the ti- 
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tie index to Partnership, sub verbo 
“Dormant or secret partners" 

3. NY—Vadney v. United Tract 
Co., 183 N.Y.S. 926, 929, 193 App 
DiV 329 

58 CJ p 768 note 10* 

Phrases as to which more recent 
adjudications have not been found 
see 58 C J. p 768 notes 11, 12. 

4. NY—Munro v. Beadle, 2 N.Y.S. 
314. 

58 C J. p 768 note 16. 

Similarly stated 

The word “sleuth,” in ordinary 
language, has a defined meaning 
Munro v. Smith, 2 NY.S 313. 

5. N.Y.—Munro v Beadle, 8 N.Y.S. 
414, 415, 55 Hun 312. 

6. N Y.—Munro v. Beadle, 2 KYS. 
314* 

7. N.Y—Munro v. Smith, 2 NY.S. 
313. 

8. Webster New Int.D. 

“Detective” defined see Detectives 

$ L 

9. Mass.—Read v. McKeague, 147 N. 
E. 585, 252 Mass. 162. 

10. Mass—Read v. McKeague, su¬ 
pra 

58 C.J p 769 rUSte 23. 

11. N.Y — Selchow v. Baker, 11 Daly 
353, 357. 
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definitions, namely, "to cut into pieces broad and 
fiat,” and "to cut off a thin, broad piece,” accord 
better with popular usage . 12 

In golf, used both as noun and verb, the word 
refers to, or describes, a shot that goes to the right, 
and is contrasted with “hook .” 13 

“Sliced” is the past participle of the verb 
“slice .” 14 

SLICK. Slippery , 15 smooth, with a slippery or 
greasy smoothness ; 16 sleeked over with oil, or the 
like . 17 

In the vernacular of the range, a “slick” is an 
unbranded horse . 18 

SLIDING SCALE. As a term used m connection 
with the regulation of rates see Public Utilities § 
26. 

SLIGHT, SLIGHTER and SLIGHTEST. The word 
“slight” is of rather indeterminate meaning . 19 It 
usually implies unimportance or insignificance , 20 and 
is defined as meaning unimportant ; 21 inconsider¬ 
able . 22 

“Slighter,” in the comparative degree, has been 
Jheld to mean less . 23 

“Slightest,” in the superlative degree, has been 
held to mean very slight . 24 

SLIMES. As a mining term see Mines and Minerals 
§ 3 h. 

SLINGSHOT. A boy's toy or catapult . 25 It has 


been distinguished from “slungshot” see the C.J.S. 
title Weapons § 1. 

SLIP. The word “slip,” as a noun, in one sense 
means the act of slipping; a sudden slide, as of the 
feet . 26 

The term is employed in connection with blast 
furnace operations to denote the fall of the ma¬ 
terial caked or incrusted m the stack of the furnace, 
occasioned by the combustion and settling of the 
molten mass below, producing an explosion by which 
gas, ore, limestone and other materials are blown 
out at the top . 27 

In coal mining, a “slip” is a break or cleavage in 
the continuity of the slate structure of the roof of 
a “room” m a coal mine, as stated in Mines and 
Minerals § 3 h. 

An opening between two pieces of land or wharves 
or a small dock is sometimes referred to as a 
“slip” as stated m the C.J.S. title Wharves § 1 , also 
68 C J. p 205 notes 55, 56. 

The term “slip” is also applied to that part of a 
police court which is divided oft from the other 
parts of the court for the prisoner to stand in, and 
is frequently called the “dock .” 28 

The word “slip” has various other meanings, and 
it may denote a bit of paper, usually an oblong 
strip ; 29 and the term is also applied to a woman's 
undergarment . 3 0 

As a verb, “slip” is defined as meaning to cause 
to move smoothly and easily; cause to slide; put 
on or off easily, as something loose . 31 


12. N.Y.—S cl chow v Baker, supra 

13. Mo —Page v Unterremer, App , 
106 S.W 2d 628, 632. 

14. Webster New Int.D. 

Phrases employing "sliced” and as 
to which more recent adjudications 
have not been found see 68 C.J. p 
769 notes 26-20. 

15. Mo—MoCall v B Nugent Bros 
Dry Goods Co, 236 S W. 324, 337 

16. Mo.—iPerringer v Lynn Pood 
Co., App, 148 S W 2d 601, 610. 

68 C J. p 769 note 32 

17. Tex.—Adair v Houston Nat 
Bank,' Civ.App., 203 S.W 2d 782, 
785. 

18. N.D—State v. Thompson, 277 N 
W. 1, 2, 68 ND 98. 

*'Sliek ear" as applied to a horse, 
alleged to have been stolen, has 
been said to mean that the real 
ownership was unknown, see ,28 
C.J.S p 608 not$ 22, , , 

3,9. US-Mpxley v. Hertz, Ill., , 30 
S.Ct 306, 308, 216 U.S. 344, 64 L.Hd.' 
510. , 


20. U S —Moxley v. Hertz, supra. 

58 C.J. p 769 note 41. 

Phrases 

(1) "Slight diligence" defined as 
that degree of care which every man 
of common sense, however inatten¬ 
tive he may be, exercises under the 
same or similar circumstances see 
Negligence § 14. 

(2) "Slight negligence" defined as 
the want of, or failure to exercise, 
great or extraordinary care and dili¬ 
gence see Negligence § 8 b. 

<3) Other phrases as to which 
more recent adjudications have not 
been found see 68CJ p 769 note 4'2-p 
770 note 49. ' 1,1 

21. Wis—Janesville v. Carpenter, 46 
N.W 128, 131, 77 Wis. 288, 2Q Am 
SR. 123, 8 LRjL 808. 

22. Wis—Janesville v. Carpenter, 

sup^a, i , 

23. "tyis.—Boucher v. Wlsconsiii 

Cept R. Co., 123 NW. 913, 917, 141 

wis. 160 . ‘ 


24. Ga—Bowman v. Bowman, 55 S. 
E 2d 298, 308, 205 Ga. 796—Deans 
v Deans, 166 S E 691, 699, 171 Ga 
664 

Phrases employing the word 
"slightest" and as to which more re¬ 
cent adjudications have not been 
found see 68 C J, p ,770 notes 54-67. 

25. Cal —People v. Mulherm, 35 P.2d 
174, 175, 140 Cal.App. 212. 

26. New Standard D. 

27. JPa —Sullivan v. Jones, etc,, Steel 
Co, 57 A. 1065, 1066, 208-Pa. 640, 
66 L.R A. 712. 

58 C J p 770 note 60. 

28. Black L.D. 

29. New Standard D. 

Slip or rider attached to insurance 
policies see* Insurance 5§ 260, 287, 
300 

30. US—Sussberg & Feinberg v. 
Trldngle 1 f Uiiftprwear Corporation, 
DCN.Y., 19 F'Supp. 859. 

&1. New Standard D. 
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SLIPPERY, Having such smoothness of surface as 
to cause slipping or sliding; not affording firm foot¬ 
ing or secure hold. 32 

When used as descriptive of a person, the word 
“slippery” has the well-understood meaning 33 that 
the person to whom it is applied cannot be depended 
on or trusted, that he is dishonest and is apt to play 
one false. 84 

SUP SHOD. The word “slipshod” imports negli¬ 
gence, 35 and is defined as meaning exceedingly care¬ 
less or slovenly; lacking m exactness or preci¬ 
sion* 36 

SLIT. The noun “slit” is defined as meaning a long 
cut or incision; also, any long, very narrow open¬ 
ing, as a fissure, cleft, a narrow aperture or window, 
etc. 37 When used m relation to optics it means 
a narrow opening through which the light is ad¬ 
mitted, as to the eye or prisms or a spectroscope. 38 

As a verb “slit” is defined as meaning to cut; to 
cut lengthwise; to cut into long pieces or strips; 
to cut or make a long fissure; to rend, to split. 39 
It has been distinguished from “bite” see 11 C.J.S. 
p 351 note 9. 

SLIVER. A slender piece, as of wood, cut or rent 
off lengthwise; a splinter; a sharp edge on a board 
or a piece of lumber. 40 

Corded textile fibers drawn into a fleecy strand. 41 
In the rope-making art, hemp fibers, when combed, 


lying straight in a pack, parallel with one another 
and not twisted are called a “sliver,” 42 and a sliver 
when drawn and spun becomes “yam.” 43 

SLOP. As a noun, a liquid which has been slopped, 
as on a floor; a wet place; waste and dirty water; 
liquid refuse, as from a house; and as a verb, to 
cause to dash over; spill 44 

As a nautical or colloquial term, “slop” means 
cheap, ready-made clothing, 45 and what is known as 
the “slop chest” statute, 46 U S.C.A. § 670, is con¬ 
strued in Seamen § 47, and set-off of “slop chest” 
purchases in seaman’s libel for wages is treated in 
Seamen § 132. 

SLOPE. As a noun, an oblique direction; obliquity; 
slant; especially, a direction downward 46 

As a verb, to bend down; direct obliquely; in¬ 
cline; slant. 47 

SLOT. A narrow aperture for some object to pass 
through. 48 

SLOUGH. A term used in the Western States in 
reference to rivers, meaning a channel diverging 
from the main channel, and returning into it again 
at a lower point; 49 an arm of the stream separating 
islands from the mainland, 50 or which in times of 
unusual water falls serve as an outlet for waters 
overflowing from the river; 51 sometimes called 
“swales.” 52 


32. Century I> 

Used in describing 1 a condition the 
term is relative, and, except by com¬ 
parison, not of much value m a case 
dealing: with, the condition of a cross¬ 
walk—O’Donnell v City of Butte, 211 
P. 190, 196, 65 Mont 463, 32 ADR 
1284. 

Phrases as to which more recent 
adjudications have not been found 
see 58 CJ p 771 notes 70, 71 

33. Minn—Peterson v Western Un¬ 
ion Tel. Co, 67 NW. 646, 647, 65 
Minn 18, 33LRA 302 

34. Minn —Peterson v. Western Un¬ 
ion Tel. Co, supra 

58 C J. p 771 note 73. 

35. Minn—High v Supreme Lodge 
of the World, Loyal Order of 
Moose, 7 NW2d 675, 679, 214 Minn 
164, 144 ALR. 810. 

36. Webster New Int D. 

37. Webster New Int D. 

38. US —In re Bowman, Cust. & 
Pat.App , 70 F 2d 904, 905 

39. Or,—State v. Cody, 23 P. 891, 
896, 18 Or. 506. 


| Phrases employing: the term as a 
verb and as to which more recent 
adjudications have not been found 
see 58 CJ p 771 notes 89, 90. 

40. New Standard D. 

41. New Standard D. 

42. U.S —Lawson v Whitlock Cord¬ 
age Co., CCANJ, 60 F.2d 362. 

“Ramie sliver” similar m material, 
quality, texture, and use to “cot¬ 
ton sliver” see 20 C.J.S. p 714 note 
67. 

43. U.S—Lawson v. Whitlock Cord¬ 
age Co., C.C.ANJ., 60 F.2d 362. 

44. New Standard D, 

Phrases 

(1) “Slop-fed hogs” see 40 C J S p 
405 note 23 

(2) “Slop-over current” see Elec¬ 
tricity § 1 b 

(3) “Slop-over energy” see Elec¬ 
tricity § 1 b. 

45. New Standard D 

46. Ill—Woods v New York, C. & 
St L R Co, 88 NE 2d 740, 742, 
339 Ill App 132. 

As a mining term see Mines and Min¬ 
erals | 3 h. 


An incline Is a slope.—Woods v. 
New York, C. & St L R. Co, 88 N 
E2d 740, 742, 339 Ill App. 132. 

47. Ill.—Woods v. New York, C. & 
St. L. R. Co, supra 

48. Webster New IntD. 

Phrases 

(1) “Slot machine” see the title in¬ 
dex to Gaming 

(2) “Slot rails” defined as those 
which form the sides of the slot or 
orifice through which passes the 
shank of the grip used m the opera¬ 
tion of a cable see the C.J S. title 
Street Railroads § 1, also 58 CJ. p 
772 note 98. 

49. Wis—Black River Imp Co. v. 
La Crosse Boom, etc, Co., 11 NW. 
443, 449, 54 Wis. 659, 41 Am.R. 66. 

58 C J. p 772 note 3. 

50. Iowa.—Dunlieth, etc, Bridge Co. 
v Dubuque County, 8 N.W. 443, 
446, 55 Iowa 558. 

51. U S —Hagge v. Kansas City S. 
R. Co., C.C.Mo, 104 F. 391, 392 

52. Mo.—St Louis, etc, R Co. v 
Schneider, 30 Mo.App. 620, 623. 

58 C.J. p 772 note 6. 
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A slough has been held to be a "watercourse see 
the C.J.S. title Waters § 2, also 67 C.J. p 676 note 
35. 

SLOW. As an adjective, having relatively small 
velocity; moving but a short distance m a long 
time, not quick m action. 53 It has been distin¬ 
guished from “prompt” see 73 C.J.S. p 131 note 55. 

As a verb, to make slow or slower; retard the 
speed or movement of. 54 

SLOWLY. It has been said that the word has a 
relative meaning, 55 and is a relative term when ap¬ 
plied to a moving object, and must be measured ac¬ 
cording to the ordinary speed of the person or 
thing in question. 56 It is defined as meaning in a 
slow manner, as not quickly, fast, rapidly, early, 
rashly, or readily; tardily. 57 

“Slowly” is an antonym of “quickly” see 74 
C.J.S. p 5 note 94, and “rapidly” see 75 C.J.S. p 
606 note 4. 

SLUDGE. Muddy or pasly refuse of various kinds; 
refuse, acid, or alkali from the refining of petrole¬ 
um; slime of ores. 58 The term is used also to 
designate the plate covering an opening in a boiler 
for removal of sediment, 59 also, the sediment. 60 

SLUE. As a mining term see Mines and Minerals 
« 3 h. 

SLUG-. As used in the printing trade, a slug is a 
thick lead. 61 


SLUGGISH. Having little motion; slow; having 
little power of motion; inactive; torpid; habitual¬ 
ly idle and lazy; slothful. 62 It is an antonym of 
“prompt” see 73 C.J.S. p 131 note 55. 

SLUICE. A channel or an opening through which 
water flows. 63 

In connection with the floating of logs, “sluice” 
and related terms are treated in Logs and Logging 
§ 1 e. 

SLUICEWAY. An artificial channel made to draw 
off water, either naturally or artificially collected. 64 

In connection with the floating of logs, it is de¬ 
fined in Logs and Logging § 1 e as the opening in a 
splash dam through which the logs pass. 

SLUM. The word “slum” has a well-defined mean¬ 
ing, and is applicable to sections of almost every 
city or town of proportions. 65 It is usually under¬ 
stood to mean a squalid, dirty street or quarter 
of a city, town, or village, ordinarily inhabited by 
the very poor, destitute, or criminal classes, 66 with 
overcrowding as usually a prevailing characteris¬ 
tic. 67 The word is comparatively recent and is 
of doubtful origin, and it has been doubtfully con¬ 
nected with a dialectal use of the word “slump” 
in the sense of a marshy place. 68 

SLUNGSHOT. The word “slungshot” is defined in 
the C.J.S. title Weapons § 1, also 58 C.J. p 773 
note 57-p 774 note 62, as a ball of shot or metal 
covered with leather, and a band of elastic or 
leather, attached to such ball, and made so that the 


53. New Standard D 
Phrases 

(1) “Slow combustion” see 15 CJ 
S p 242 note 82. 

(2) “Slow paper” distinguished 
from “doubtful paper” see 28 C J.S. p 
60 note 18. 

54. New Standard D. 

Phrases 

(1) “Slow up” a train means to 
dimmish its speed.—Louisville, etc, 
R Co v. McKenna, 13 Lea, Tenn., 
280, 288—58 C.J. p 772 note 15 [b] 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 58 CJ. p 772 notes 
18, 10. 

55. Mo.—Ghio v. Metropolitan St R. 
Co, 103 S.W 142, 143, 125 Mo.App. 
710 

56. Mo —Dawson v. St. Louis Trans¬ 
it Co, 76 SW. 689, 691, 102 Mo.App. 
277. 

58 C.J. p 772 note 22. 

57. Webster New IntJX 


“Moving slowly’* 

Mo —Dawson v St. Louis Transit 
Co, 76 SW. 689, 691, 102 Mo.App. 
277. 

58 C J. p 772 note 25. 

58. U S —Warner-Qumlan Co. v. XT. 
S., CCA.NJ, 273 F. 503, 505. 

58 C J. p 773 note 28. 

59. U S —Warner-Qumlan Co. v. U. 
S, supra. 

60. US—Warner-Qumlan Co. v. U. 

5, supra. 

61. U S.—Lanston Monotype Mach, 
Co v. Pittsburgh Type Founders 
Co , D C Del., 276 F. 921. 

58 C J. P 773 note 33. 

62. New Standard D. 

63. Vt—Herrick v. Holland, 77 A 

6, 11, 83 Vt 502. 

58 C.J. P 773 note 37. 

64. N.H.-—Drew v. Bow, 65 A. 831. 
74 N.H. 147 

58 C J. p 773 note 51. 

65. Fla—-Marvin v. Housing Author¬ 
ity of Jacksonville, 183 So. 145, 
150, 133 Fla 590 
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Ky.—Spahn v Stewart, 103 S.W.2d 
651, 655, 268 Ky. 97. 

The word is harsh and objection- 

able to the aesthetic ear. 

Fla—Marvin v. Housing Authority 
of Jacksonville, 183 So. 145, 150, 
133 Fla 590 

Ky—Spahn v Stewart, 103 S.W.2d 
651, 655, 268 Ky. 97. 

66. Fla —-Marvin v. Housing Author¬ 
ity of Jacksonville, 183 So. 145, 150, 
133 Fla 590. 

Ky.—Spahn v. Stewart, 103 S W.2d 
651, 655, 268 Ky. 97. 

67. Fla —-Marvin v. Housing Author¬ 
ity of Jacksonville, 183 So. 145, 
150, 133 Fla. 590. 

Ky.—Spahn v. Stewart, 103 SW.2d 
651, 655, 268 Ky. 97. 

68. Fla —Marvin v. Housing Author¬ 
ity of Jacksonville, 183 So 145, 
150, 133 Fla 590. 

Ky.—Spahn v. Stewart, 103 S.W.2d 
651, 655, 268 Ky 97. 



SLUNGSKOT—SMELL 


80 C.J.S. 


ame can be attached to the wrist or arm o£ a per- 
oru 

SLUSH, a colloquial expression for a mixture of 
snow and water . 69 

“Slush fund,” as a term denoting money collected 
or spent for corrupt purposes such as lobbying or 
the like, see 37 C.J.S. p 1405 note 48.1. 

SLUSHING-. In construction, the process of filling 
up the interstices of a brick wall accomplished by 
the pouring in of a very thin mortar, so as to run 
into the spaces and fill them. 70 

SLUT. The word “slut” is often used as a name of 
contempt for a woman, and formerly also for a 
man, 71 and when applied to a woman it may be 
employed as meaning a careless, lazy woman; 72 an 
untidy woman; 73 a woman who is uncleanly as re¬ 
gards her person or her house; 74 a slattern; 75 a 
hold or impudent girl; a hussy; a woman of low or 
loose character; 76 and, in a lighter sense, a young 
woman; a jade; a wench. 77 

The term is also defined as meaning an awkward 
person^ animal, or thing, 78 and when applied to 
animals means a female dog; a bitch. 79 

The word “slut,” in its common meaning, has been 
held not to impute a charge of crime 80 or want of 
chastity. 81 

It is stated in Libel and Slander § 30 that as a 
general rule it is not actionable to call a woman 


a “slut,” although it may be if it is intended to im¬ 
pute whoredom. 

SLY. Artfully dextrous in doing things secretly; 
cunning m evading notice or detection; done with 
or marked by artful secrecy. 82 

SMALL. Generally, the word “small” is a compara¬ 
tive term, 83 denoting things of little size as com¬ 
pared with other things of the same class, 84 and 
depending for its significance on the circumstances 
of the particular case under consideration. 85 It is 
defined as meaning comparatively less than another 
or than a standard m dimensions or amount; di¬ 
minutive; little. 86 

SMALLPOX. Variola, an acute eruptive contagious 
disease marked at the onset by chills, high fever, 
backache, and headache; in from two to five days 
the constitutional symptoms subside and the erup¬ 
tion appears; this at first papular, the papules be¬ 
come vesicles, and the latter pustules, the vesicles 
are umbilicated; the pustules dry and form scabs 
which on falling off leave a permanent marking of 
the skin (pock-marks)- The average incubation pe¬ 
riod is eight to fourteen days. 87 

SMART MONEY. See Damages § 2. 

SMELL. To perceive by means of the nose and its 
olfactory nerves; perceive the odor or perfume of; 
scent. 88 


69. Me—Maxfield v. Maine Cent R 
Co, 60 A 710, 711, 100 Me. 79, 81 

70. Wis —Lay cock v Parker, 79 N 
TV. 327, 330, 103 Wis 161. 

58 C.J p 774 note 65. 

As a mining term see Mines and Min¬ 
erals § 3 h, 

71. Kan—Cooper v. Seaverns, 105 iP. 

509, 510, 81 Kan. 267, 135 Am S R 
359, 25 L.RA..NS, 517. 

72. Kan —Cooper v Seaverns, supra 
Phrases as to which more recent 

adjudications have not been found 
see 58 CJ p 774 notes 83-87. 

73. Ill —Roby v. Murphy, 27 111 App 
391, 398 

Ivan—Cooper v Seaverns, 105 P. 609, 

510, 81 Kan. 267, 135 Am S R 359, 
25 L.RA.N.S, 517. 

74. Kan.—Cooper v. Seaverns, 105 
P. 609, CIO, 81 Kan 267, 135 Am S 
R. 359, 25 LRA.,NS, 517. 

75. Ill.—Roby v. Murphy, 27 Ill App 
394, 308. 

ICan.—Cooper v. Seaverns, 105 P. 609, 
510, 81 Kan. 267, 135 Am.S.R. 359, 
25 L.R A ,N.S., 517. 


76. Ont—Quill man v. Stuart, 36 
OntL 474, 30 Dom L.R. 381, 388, 
10 OntW N. 96. 

77. Kan—'Cooper v. Seaverns, 105 P. 

509, 510, 81 Kan 267, 135 Am S.R. 
359, 25 L.R.A..NS, 517. 

78. Kam—Cooper v. Seaverns, supra. 

79. Kan —Cooper v. Seaverns, supra 
58 C.J. p 774 note 68. 

80. Ill —Roby v Murphy, 27 Ill App. 
394, 398 

Kan,—Cooper v. Seaverns, 105 P. 509, 

510, 81 Kan 267, 135 Am S.R. 359, 
25 L.R A,NS, 517. 

81. Kan.—Cooper v. Seaverns, supra 
58 C J p 774 note 82 

82. Ga—Cannon v. Merry, 42 S.E. 
274, 275, 116 Ga. 291. 

83. Ill.—Gage v. Chicago, 66 NE 
374, 376, 201 Ill 93 

Iowa—Gardner v Kiburz, 168 N.W. 

814, 817, 184 Iowa 1268. 

A relative term 

NH—Morrison v. Johnson, 29 A.2d 
132, 133, 29 NH 132. 
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84. Ill.—Gage v. Chicago, 66 N.B 

374, 376, 201 Ill. 93. 

85. Iowa—Gardner v. Kiburz, 168 N. 

W 814, 817, 184 Iowa 1268. 

58 C.J. p 774 note 96. 

86. New Standard D 

Phrases employing the word and as 
to which more recent adjudications 
have not been found see 58 C.J. p 775 
notes 97-9. 

87. Stedman Med.IX 
Power of; 

Local authorities to require vac¬ 
cination of children as condition 
to being admitted to public- 
schools although smallpox is not 
prevalent or its outbreak ap¬ 
prehended see Schools and School 
^Districts § 453. 

Public authorities to require vac¬ 
cination against smallpox see 
Health § 14 

88. New Standard D, 

“Smell the land” 

In sailor terminology, an expres¬ 
sion used to describe the approach of' 
a vessel too near the bank or bottom. 
—The Alexander Folsom, Ohio, 52 F. 
403, 413, 3 C.C.A. 165. 



80 C.J.S. 


SMELLER—SMUGGLE; SMUGGLING 


SMELLER. One who smells (anything*) .89 

SMELTING. See Mines and Minerals § 3 f. 

SMOEE. The visible exhalation, vapor, or substance 
which escapes or is expelled from a burning body, 
-especially from burning vegetable matter, as wood, 
coal, peat, or the like; 90 fine particles of solid mat¬ 
ter finely diffused through the air. 91 It has been 
■distinguished from “gas” see 38 C.J.S. p 614 note 18. 

The power of a municipal corporation to regulate 
And control the emission of smoke is discussed in 
Municipal Corporations § 298. Smoke as a nuisance, 
generally, see Nuisances § 23 e, and consult also the 
title index. 

As a general rule, the owner of property abutting 
on a street on which a railroad is constructed, or 
otherwise situated near the line of a road, or near 
any other public improvement, is entitled to com¬ 
pensation for the injury caused by smoke neces¬ 
sarily incident to the proper operation of the rail¬ 
road or other work, see Eminent Domain § 171, 

SMOKEHOUSE. A building in which meats or fish 
are cured by smoking; also, one in which smoked 
meats are stored. 92 

SMOKELESS. Making or having little or no 
smoke; as, smokeless cartridges, smokeless pow¬ 
der. 93 

SMOKER. One who or that which smokes. 94 
The term is also applied to a gathering of men. 95 


SMOLDERING. Being in a state of suppressed 
activity; quiet but not dead. 96 

SMOOTH. A relative term which does not lend it¬ 
self to precise and exact definition, and the meaning 
to be given to it must be drawn from the circum¬ 
stances under which it is used. 97 

As a verb, “smooth” is defined as meaning to make 
smooth or even on the surface; cause to lie evenly; 
remove roughness or wrinkles from. 98 

~ As an adjective, “smooth” is defined as meaning 
having a surface without projections or irregular¬ 
ities readily perceptible; not rough; continuously 
even. 99 

SMOTHER. The term “smother” is defined as 
meaning to stifle; 1 to suffocate; 2 to suffocate by 
the prevention of breathing; 3 to suffocate by stop¬ 
ping the exterior air passages to the lungs; 4 to 
deprive of life by suffocation; 5 to kill, murder, etc., 
by depriving of air. 6 It has been said that to the 
ordinary person who is without knowledge of medi¬ 
cal terminology the word “smother” would mean to 
deprive of air, to prevent the entrance of air into 
the lungs by either external or internal stoppage of 
the air passages. 7 

“Smother” has been* held synonymous with “suf¬ 
focate,” 8 and has been distinguished from “stran¬ 
gle.” 9 

SMUGGLE; SMUGGLING. See Customs Duties § 
248. 


89. New Standard D. 

See also Intoxicating: Liquors 8 19« 

90. Minn.—St Paul v Haugbro, 100 
NW. 470, 471, 93 Minn. 59, 106 Am. 

S.R 427, 66 L.R.A. 441, 2 Ann Cas. 
580. 

Phrases 

(1) “Smoking: tobacco*' is tobacco 
suitable for smoking- purposes and so 
used—American Tobacco Co. v, Po- 
lacsek, CC.NY, 170 F 117, 119—58 
C.J. p 776 note 35. 

(2) Other phrases as to which 
more recent adjudications have not 
fc/een found see 58 C.J. p 776 notes 
23-25, 27, 28 

81. Or.—Stuart v. Occidental Life 
Ins. Co., 68 P 2d 1037, 1042, 156 
Or 522. 

-Similarly defined 

Matter In the solid state finely 
•dif&sed through the air.—Birss v.! 
Order United Commercial Travelers, 
190 N.W.,486, 487, 109 Neb. 22&. • 


92. Ala—Wait v State, 13 So 584, 
99 Ala. 164. 

58 C.J p 776 notes 32, 33 

93. Webster New Int D. 

“Smokeless coal" defined see Mines 

and Minerals § 2 b (1) 

94. Webster New Int D 
“Smoker’s articles” as subject to 

tauif see Customs Duties § 45 g 

95. Pa—Commonwealth v Abdo, 60 
A 2d 419, 420, 162 Pa Super. 622 

96. Kan —Sun Ins. Office v Western 
Woolen-Mill Co, 82 P 513, 517, 72 
Kan 41. 

“Smoldering fire” 

Kan—Sun Ins Co. v. Western Wool¬ 
en-Mill Co, supra 

97. Ind—Kandea v Inland Amuse^ 
ment Co., 41 N E 2d 795, 796; 220 
Ind 219. 

The word might properly he ap¬ 
plied to a macadam highway or to 
a piece of tooled machinery milled to 
the millionth of an inch.—Kandea v 
Inland Amusement Co, supra. ' 

98. New Standard D. . 1 


99. New Standard D 

1. Ga—Lamer v. State, 80 S.E 5, 7, 
141 Ga 17 

2. Ga—Lamer v State, supra. 

3. Cal.—Thomas v. Seaside Memori¬ 
al Hospital of Long Beach, 183 P. 
2d 288, 294, 80 Cal.App 2d 841 

4. Ga—Lanier v. State, 80 SE. 5, 
7, 141 Ga. 17. 

5. Cal—Thomas v Seaside Memori¬ 
al Hospital of Long Beach, 183 P. 
2d 288, 294, 80 Cal App 2d 841. 

Similarly defined 

To destroy the life of by suffoca¬ 
tion.—Thomas v. Seaside Memorial 
Hospital of Long Beach, supra. 

6. Cal.—Thomas v. Seaside Memori¬ 
al Hospital of Long Beach, supra. 

7. Cal—Thomas 'v. Seaside Memori¬ 
al Hbspital -of Long Beach, supra. 

, ! 

8. Cal—Thomas v. Seaside Memori¬ 
al Hospital of Long Beach, supra 

9 . Ga—Lanier v. State, 80 S,E. 5, 
7, 141 Ga. 17. 



SNAG POLE—SO 


80 C.J.S. 


SNAG POLE. See Fish § 30. 

SNAP, The term “snap” is defined in one sense as 
meaning any fastener or other device which closes 
or springs into place with a snapping sound, as a 
snap-hook or the metal fastener of a pocketbook. 10 

The word is also applied to a tool used to receive 
the blows of the sledge in riveting the plates of 
metal beams, consisting of a lump of steel, shaped 
somewhat like the head of a small sledge; also 
called a “set.” 11 

SNAPPER. See Mines and Minerals § 3 h. 

SNAPSHOT. In photography, a photograph made 
automatically in a very short interval, such as one 
twenty-fifth of a second, usually with a hand 
camera. 12 

In railroading, it is a condition of the air brakes 
which causes the brakes to go into emergency, when 
they are put on for an ordinary stop, as stated in 
Railroads § 1 r. 

SNATCH BLOCK. See Block 11 C J.S. p 365 notes 
66 , 67. 

SNEAK. As a noun, a mean, sneaking fellow 13 
As a verb, to behave with meanness, servility; to 
crouch; to truckle; also to creep or steal away 
privately; to hide, especially in a mean and covert¬ 
ly manner; to withdraw meanly, as a person afraid, 
or ashamed to be seen. 14 

Sneaking . Crouching; deficient in openness and 
courage; marked by cowardly concealment; mean; 
servile. 15 

SNELLEN FORMULA. A test recognized by the 
medical profession for measuring visual acuity. 16 

SNOOKER. As a game played with balls and cues 
on a pool table see Gaming § 1 b (3). 


SNOW. The aqueous vapor of the atmosphere 
precipitated in a crystalline form, and falling to the 
earth in fiakes, each flake consisting of a distinct 
crystal, or more commonly of combinations of sep¬ 
arate crystals. 17 

The liability of a landlord for injuries resulting 
from snow accumulations is discussed m Landlord 
and Tenant § 417 d; the tenant’s liability is treated 
in § 440 c. For references to the liability of a 
municipality see the index to the title Municipal 
Corporations. 

For other particular applications and specific uses 
of the word “snow” consult the Descnptive-Word 
Index. 

SNOWFLAKE. In its common and ordinary sense, 
a word understood to be descriptive of whiteness, 
lightness, and purity. 13 

The fundamental rule that a term or mark mere¬ 
ly descriptive of the subject to which it is applied 
cannot be a tecbnical trade-mark or trade-name is 
stated in the C.J.S. title Trade-Marks, Trade-Names, 
and Unfair Competition § 33, also 63 C.J. p 346 
note 90. 

SNUB. A sudden checking, as of a running rope or 
cable. 19 

SNUFF. As ordinarily understood it is tobacco 
which has been fermented, powdered, or pulverized, 
and is primarily intended to be taken by the nose, 
but may also be taken in the mouth for absorption 
by the gums without mastication. 20 

Regulations prohibiting the sale of snuff arc 
treated in Health § 28. 

SO. While the word “so” may be used as a con¬ 
junction or as an interjection, 21 it is more commonly 
used as an adverb, 22 and as an adverb it is defined 
as meaning in the same manner; 23 as has been. 


10. U.S —TJ S v. Murphy & Co, 13 
CtCustApp 456, 461. 

11. Kan —Gillaspie v. United Iron 
Works Co.. 90 P. 760, 761, 76 Kan 
70 

12. Webster New Int E>. 

13. N Y —Byrnes v Mathews, 12 N 
TSt. 74, 82. 

68 C*J« P 778 note 92 

14. N.Y.—Byrnes v. Mathews, supra 

15. N.Y —Byrnes v. Mathews, supra 

16. Minn.—Livingston v St. Paul 
Hydraulic Hoist Co., 279 N.W 829, 
830, 203 Minn. 62. 

“Xu, conducting 1 the test, use is 
made of a chart with a series of lines 
of letters of various sizes. The line 


marked ‘ 20 ' is made up of letters of 
a size to subtend an angle of 5 per 
cent, when placed 20 feet from the 
eye. If the letters on the 20 line 
can be read by a person at 20 feet, 
his vision is 20/20 When letters 
of a smaller size can be read at the 
same distance, the vision is better 
than normal. When letters of a larg¬ 
er size are required to be read at the 
same distance, the vision is below 
normal ”—Livingston v. St. Paul Hy¬ 
draulic Hoist Co, supra. 

The Snellen Chart is used as the 
standard in rating eye losses —Liv¬ 
ingston v. St. Paul Hydraulic Hoist 
Co, supra. 

17. Century D. 
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18. Ga—Larrabee v. Lewis, 67 Ga- 
561, 564, 44 Am R. 735. 

58 C.J. p 779 note 6. 

18. Webster New Int D. 

Phrases 

(1) "Snubbing m” as a mining 
term see Mines and Minerals § 3 h 

(2) "Snub ropes" see 77 C J.S. p 
539 note 67. 

20. U.S.—Weyman-Bruton Co. v. 
Ladd, CCA Nt>„ 231 F. 898, 902. 

58 «C.J. p 779 note 11 

21. New Standard D. 

22. Wash—Blanton v. State, 24 P. 
439, 440, 1 Wash 265. 

23. Wash.—Blanton v. State, supra*. 
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SO—SOBERNESS 


stated; in this or that condition or state; under 
these circumstances; 24 in this way 25 with reflex 
reference to something just asserted. 26 This is said 
to be the ordinary way the word is understood. 27 

“So” is further defined to mean therefore 26 or 
thereupon 29 

The word “so” is expressive of the idea of logical 
sequence, 30 and it is understood as being the equiv¬ 
alent of “hence” or “therefore” whenever what fol¬ 
lows is an illustration of, or conclusion from, what 
has gone before. 31 The term may be employed as 
referring to something previously mentioned m an 
instrument. 32 

SOAKAG-E. The term as used in the laws and 
regulations relating to withdrawal of liquors from 
bonded warehouses means the spirits which in course 
of time in the warehouse have been absorbed by the 
staves of the barrel containing it. 33 

SOAP. Any compound formed by the union of a 
fatty acid with a base and used as a detergent; 34 
any of the compounds of alkali with oil or fat which 
are known and used in the arts under that name; 35 
the potassium salts of the fatty acids. 36 


The term is not limited in common understanding 
to solid combinations of fatty solid with a base used 
as a detergent, but has been broadened to include 
soaps in liquid form. 37 

SOAPSTONE. See Mines and Minerals § 2 b (8). 

SOBER. In its common and usual signification, 38 
the word “sober” means moderate in, or abstinent 
from, the use of intoxicating liquors; 39 temperate 
in the use of spirituous liquors; 40 not overpowered 
by spirituous liquors. 41 

The term “sober” is synonymous with “abstemi¬ 
ous,” 42 “abstinent,” 43 “temperate,” 44 and “unin- 
toxicated.” 45 

Its antonyms are “drunk” and “drunken” see 28 
C.J.S. p 539 note 26, “intemperate” see 46 C.J.S, 
p 1102 note 48, and “intoxicated” see 48 C.J.S. p 
121 note 72 50. 

Statutes in some jurisdictions require that a juror 
be “sober,” and what constitutes sobriety within the 
meaning of such statutes is treated in Juries § 134. 

SOBERNESS. The state or character of being 
sober, in any sense of the word; sobriety. 46 It has 


r 

Similarly defined 

(1) In. like manner.—Chesapeake, 
etc., K. Co. v. Patton, 9 W.Va. 648, 
656 

(2) In this manner—Fuqua v. Mo¬ 
bile, 121 So. 696, 697, 219 Ala 1 

24. Wash,—Blanton v State, 24 P 

439, 440, 1 Wash. 265 

25. Ala—Fuqua v Mobile, 121 So 
696, 697, 219 Ala 1 

Wash.—Blanton v State, 24 P 439, 

440, 441, 1 Wash 265. 

26. Wash—Blanton v State, supra. 

27. Wash—Blanton v State, supra 

28. Wash T —Leonard v. Territory, 
7 P 872, 876, 2 Wash T. 381 
Phrases employing the term and as 

to which more recent adjudications 
have not been found see 58 CJ p 
779 note 25-p 781 notes 72, 77-79 
:29. Tex—Noah v. Glenn, CivApp., 
83 S W 2d 382, 383. 

SO. Wash.T.—Leonard v. Territory, 
7 P. 872, 876, 2 Wash T 381 

31. Ind.—Clem v. State, 33 Ind. 418, 
431. 

32. Colo—Kephart v. Buddecke, 80 
P. 501, 503, 20 Colo.App. 546. 

58 C.J. p 779 note 20 

33. U.S.—Bernheim Distilling Co v. 
Mayes, D C Ky. f 268 F. 629, 630. 

58 C.J. p 781 note 80 

34. U S —U S. v. Farbenfabnken of 
Elberfeld Co., 3 CtCustApp 358, 
360. 


Soap as subject to tariff see Customs 
Duties § 32. 

Phrases 

(1) “Soap pencil” see 70 C.J.S. p 
420 note 3 

(2) “Soap stock;” the resultant 
product of the treatment of crude 
cotton seed oil with caustic soda so¬ 
lution in the process of refining.— 
Temple Cotton Oil Co v Southern 
Cotton Oil Co, 3 S W.2d 673, 674, 176 
Ark. 17. 

(3) “Toilet soap” is a soap used 
as a detergent for cleansing purpos¬ 
es only —Park v. U. S , C C N.Y, 6 6 
F. 731. 

35. U.S—Buckan v. McKesson, C.C 
NY, 7 F 100, 103, 18 Blatchf 485 

36. U S —Lorenz v Colgate-Palmol- 
lve-Peet Co., DCNJ., 34 F.Supp 
315, 317. 

These salts are the result of the 

treatment of animal and vegetable 
fats with lye (the alkaline carbo¬ 
nates, soda or potash, combined with 
quick lime or caustic alkalies dis¬ 
solved in water).—Lorenz v. Colgate- 
Palmolive-Peet Co , supra. 

Chemical process described 

“If these equations are studied 
they will be found to run on common 
lines, and further they show an ex¬ 
change of constituents between the 
products which take part in the reac¬ 
tion; the acid portion of the fat 
combines with the basic metal of the 
alkali to form the soap, while the 
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basic constituent of the fat, the 
glyceryl, CsH 5 , takes the hydroxyl, 
HO, of the alkali to foTm glycerin, 
or, as the chemist prefers to term it, 
glycerol, which is thus set free.”— 
Lorenz v. Colgate-Palmolive-Peet Co., 
supra. 

37. U S —U S. v Farbenfabnken of 
Elberfeld Co, 3 Ct Cust.App 358, 
360 

38. La—American Cigar Co v Fa- 
bacher, 100 So. 299, 300, 156 La. 
182 

58 C J. p 782 note 96 

39. La—American Cigar Co. v. Fa- 
bacher, supra. 

Phrases as to which more recent 
adjudications have not been found 
see 58 C J p 782 notes 7-9 

40. U.S—Wolf v. Mutual Ben. L 
Ins Co., C C Ohio, 30 F.Cas No 17,- 
925a. 

41. U.S—Wolf v. Mutual Ben. L 
Ins. Co, supra. 

42. La—Amencan Cigar Co v. Fa- 
bacher, 100 So. 299, 300, 156 La. 
182. 

43. La.—American Cigar Co. v. Fa- 
bacher, supra. 

44. La—American Cigar Co. v. Fa- 
bacher, supra. 

45. La—American Cigar Co. v. Fa- 
bacher, supra. 

4& Century D. 



SOBERNESS—SOCIAL 


80 C.J.S. 


been said that it is doubtful whether the term is 
susceptible of any accurate definition for practical 
purposes, and that it sufficiently defines itself. 47 

SOBRANTE. A Spanish word literally meaning 
“remainder;” 48 and, m a Mexican land grant, the 
technical term for surplus. 40 

SOBRE. A Spanish preposition having various 
significations, the general idea conveyed to the mind 
being that of something over or above or upon an¬ 
other. 50 It is defined as meaning above; over; at 
the top; upon; 51 also, near something else, but with 
a greater elevation and power. 62 

SOBRIETY. The state or quality of being sober. 53 
It has been said that the moderate, temperate use of 
intoxicating liquors is consistent with sobriety. 54 

SOCAGE. A species of tenure, in England, where¬ 
by the tenant held certain lands m consideration 
of certain inferior services of husbandry to be 
performed by him to the lord of the fee. In its most 


general and extensive signification, a tenure by any 
certain and determinate service. In this sense it is 
by the ancient writers constantly put m opposition 
to tenure by chivalry or knight-service, where the 
render was precarious and uncertain. 65 

SOCAGER. A tenant by socage. 56 

SOCAGXUM IDEM EST QUOD SERVITIUM 
SOOJE. See 58 C.J. p 782 note 26. 

SO-CALLED. Commonly named; thus termed. 57 
It implies doubt as to the correctness or propriety of 
so designating the person or thing. 58 

SOCIAL. The adjective “social” is defined as mean¬ 
ing that is spent, taken, enjoyed, etc., m the com¬ 
pany of one’s friends or equals; as agreeable social 
relations. 59 

It has been held synonymous with “fraternal” see 
37 C. J S. p 198 note 22, and it has been distinguished 
from “educational” see 28 C.J.S. p 834 note 97. 


47. Ark—Midland Valley R. Co v 
Hamilton, 104 S W. 540, 542, 84 
Ark 81. 

58 C J. p 782 note 11. 

48. Escriche Diccionario. 

48. U.S—U S v San Jacinto Tin 
Co. Cal, 8 SCt. 850, 865, 125 U.S 
273, 31 L Ed. 747. 

50. Tex—Ruis v Chambers, 15 Tex 
586, 592 

51. Tex—Ruis v. Chambers, supra 
SoTbre-juezes 

In Spanish law, superior judges.— 
Black L J>. 

52. Tex—Ruis v. Chambers, 15 Tex 
586, 592 

58 C J. p 782 note 18 

53. "Webster New Int D. 

54. U.S—Brockway v. Mutual Ben 
Li Ins Co, C CPa., 9 F 249, 253 

55. Black L.D 

Socage is of two sorts, free so eagre, 


where the services are not only cer¬ 
tain, but honorable, and villem so¬ 
cage, where the services, though cer¬ 
tain, are of baser nature Such as 
hold by the former tenure are also 
called in Glanvil and other authors 
by the name of “liberi sokemanm,” 
or tenants m free socage By the 
statute 12 Car. 2, c 24, all the ten¬ 
ures by knight-service were, with 
one or two immaterial exceptions, 
converted into free and common so¬ 
cage —Black Law D. 

56. Black LD 

57. Va.—Alphonse Custodis Chimney 
Const. Co v. Molina, 32 S E 2d 726, 
728, 183 Va. 512. 

58. Va—Alphonse Custodis Chimney 
Const. Co. v Molina, supra. 

59. U.S—California State Auto 
Ass’n v Smyth, D C.Cal., 77 F.Supp 
131, 133. 

58 C J. p 782 note 28. 


Phrases 

(1) ‘‘Social club” defined generally 
see Clubs § 1; within Internal Rev¬ 
enue Code, 26 TJ.SC A. §§ 1710-1712, 
imposing tax on dues, and on mem¬ 
bership and initiation fees, see Inter¬ 
nal Revenue § 531. 

(2) “Social enjoyment” see 30 CJ. 
S p 255 note 79. 

(3) “Social insurance” See Insur¬ 
ance § 48 

(4) “Social rights” distinguished 
from “civil rights” see Civil Rights 
§ 2 

(5) “Social science” see 79 C.J S. p 
456 note 13. 

(6) “Social settlement” see 80 C.J. 
S. p 126 notes 88-91. 

(7) Other phrases as to which* 
more recent adjudications have not 
been found see 58 C.J. p 783 note 56— 
p 784 note 63. 
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INDEX TO 

SET-OFF AND COUNTERCLAIM 


Abandonment, 

Abandonment of cause of action set up in coun- 
tei claim by failing to introduce evidence, § 62 
Cross demand, § 62 

Right, assigned cause of action, § 54, p 108 
Abatement, recoupment, § 2 

Account, liquidated damages, claim on account an¬ 
nexed to pleading, § 43, p 70 
Accounting, money demands m actions for, § 24 
Actions, 

Remedy available in particular actions, §§ 16-21, 
pp 27-31 

Set-off as constituting cause of action, § 3 
Status of, § 1 

Adequate remedy at law, equitable set-off as affected, 
§ 5, p. 11 

Administrators. Executors and administrators, gen¬ 
erally, post 

Admission of plaintiff’s cause of action, § 60 
Adoption proceeding, remedy as available in, § 16 
Advances, liquidated demand, counterclaim for, § 43, 
p. 70 

Affirmative judgment, damages in defendant’s favor, 

§61, p 110 
Agreement, 

Mutuality as demands, § 48, p 76 
Remedies as affected, § 14 

Alienation of affections, defamation, counterclaim to 
action for, § 36, p 52 

Alimony, liquidated demand, accrued alimony as, § 43, 
p. 70 

Allowance of claim as set-off against counterclaims, 
§ 22 

Amount which may be off-set in reduction of demand, 
§ 58 

Antagonistic claim, necessity, § 24 
Appeal and error, 

Bond, 

Counterclaim in action on, § 3G, p. 51 
Remedy as available in action on, § 19 
Jurisdiction, § 12 

Arrest, undertaking, remedy as available in action on, 
§ 19 

Assault and battery, 

Contract, counterclaim based on assault in action 
on, § 41, p. 64 

Libel or slander, counterclaim in action for, § 36, 
p 52 

Set-off of claims arising out of, § 41, p. 61 
Torts, counterclaims for in actions for assault, 
§ 41, p. 64 

Assigned causes Qf action, § 54, pp 98-110 

Assigned claim, availability as against, § 56 
, Equitable set-off, § 54, p. 106 
Waiver of estoppel, § 54, p. 107 
80 C.J.S.—85 


Assigned claims, § 55, pp 109-113 

Affirmative judgment against assignee, § 61, p. 121 
Assigned cause of action, availability as against, 
§ 56 

Assignments, 

Equitable rights of set-off by way of, § 5, p. 14, 
n. 37 

Partnership claim or indebtedness to individual 
partner, § 52, p. 89 

Assumption of liability, assigned cause of action, § 54, 
p. 105 

Attachment, 

Set-off of claims based on wrongful suing out, 
§ 41, p. 61 

Undertaking, remedy as available in actions on, 
§ 19 

Automatic operation, compensation, § 9, n. 97 
Auxiliary remedy, counterclaim, § 6 
Bailment, breach of contract, recoupment, § 34 
Balancing demand, § 3 

Bankruptcy, set-off of claim due trustee, § 50, p 93 
Beneficial interest, claim against person having, § 49 
Bonds, 

Counterclaim in action to recover on, § 36, p. 51 
Remedy as available in actions on, § 19 
Set-off m suit on official bonds, § 50, p. 83 
Book account, remedy as available in respect of, § 29 
Breach of contract, 

Counterclaim in action on contracts, § 36, p. 51 
Recoupment, damages resulting, § 34 
Unliquidated damages, § 43, p 71 
Breach of trust, set-off of claims arising out of, § 41, 

p. 61 

Breach of warranty, unliquidated damages, § 43, p 71 
Brokers, commissions, liquidated demands, § 43, p. 70 
Burden of proof, assigned claims, availability of set¬ 
off, § 55, p 113 

Cancellation of instruments, money demands in Ac¬ 
tions for, § 24 

Capacity, demands due in same capacity, § 48, p. 74 
Case, remedy as available in action of, § 21 
Cause of action, 

Admission of, § 60 
Set-off as constituting, § 3 

Cestui que trusts, set-off of claim, legal title virtues 
and trustees, § 49 

Character of claim as on contract or in tort, § 41, 
pp. 58-65 

Choses in action, assigned claim, § 55, p. 110 
Claim, distinguished, § 10 

Claims arising out of same transaction, §§ 33-37, 
pp. 41-53 

Assigned qause of action, § 54, p, 102 
Compensation, § 37 
Counterclaim, § 36, pp. 46-52 
Reconvention, § 37 
Recoupment,, § 34 
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Claims arising out of same transaction—Continued, 
Set-off, § 35 

Unliquidated damages, pleading as counterclaim, 
§ 42, p. 68 

Codefendants, counterclaim, claim arising out of same 
transaction, § 36, p. 48 

Collection, assignment of claim for purpose of, § 55, 
p. Ill 

Commencement of action, 

Assigned claims subsequent to, § 55, p 112 
Claims not yet due, § 29 
Existence of claim as essential, § 27 
Commissions, liquidated demands, counterclaim for, 
§ 43, p. 70 

Common-law, recoupment as common-law origin, § 2 
Compensation, 

Admission of debt sued on by entering plea, § 60 

Affirmative judgment on plea m, § 61, p. 120 

Assigned causes of action, § 54, p. 99 

Assigned demands, § 55, p 109 

Cla im s arising out of same transaction, § 37 

Contract, claims based on, § 41, p. 65 

Defined, § 9 

Husband and wife, actions by and against, § 53, 
p. 95 

Liquidated damages, § 41, p 65 
Mutuality of demands, § 48, p 74 
Operation and effect, § 58 
Partnership demands, § 52, p 88 
Subsisting right of action as essential, § 25 
Synonymity, § 10 

Third persons, demands m favor of or against, 
§ 48, p 79 

Torts, claim based on, § 41, p. 65 
Unliquidated damages, § 42, p. 69 
Complaint, recoupment, plea of, § 2, n. 30 
Composition, § 1 

Compromise, estoppel affording to, assigned cause of 
action, § 54, p. 109 

Concealment, assigned cause of action, estoppel, § 54, 

p. 108 

Conditional agreement, allowance puisuant to, § 14 
Conditions, assignments of claim, equitable set-off, 
§ 55, p. 112 

Conditions precedent, claims subject to, § 28 
Conduct, estoppel by, § 14 

Confession and avoidance, plea of set-off as plea of, 
§ 60 

Conflict of law, § 13 
Conflicting statutes, § 13 

Connection with cause of action, unliquidated dam¬ 
ages, pleading of counterclaim, § 42, p 68 
Connection with subject of action, §§ 38-40, pp 53-57 
Consent, paitnership debts, set-off against individual 
partner, § 52, p. 89 

Consequential damages, recoupment, plea in, § 2, n. 34 
Conwidei ation, 

Agreement in respecting, § 14 

Assigned claims, either of as affecting rights, § 55, 

p 110 

Assignment of cause of action, § 54, p 108 
Assignment of claim, 

Equitable set-off as effected, § 55, p 112 
Necessity and sufficiency, § 55, p. Ill 
Contract unsuppoited by, § 26 


Consideration—Continued, 

Remedy as available to establish failure of, § 23 
Waiver of rights, § 14 

Conspiracy, contract, counterclaim based on in ac¬ 
tion for conspiracy, § 41, pp 63, 64 
Set-off of claims arising out of, § 41, p 61 
Construction, statutory provisions, § 13 
Contingent claims, § 28 

Contingent liability, assigned cause of action, § 54, 

p. 106 

Continuance, summary action, reconventional demand 
as authorized, § 8 
Contract, 

Character of elaim as on, § 41, pp. 58-65 
Compensation, claims based on, § 41, p. 65 
Counterclaim based on claims arising out of, § 41, 

p 62 

Counterclaim in action founded on, § 36, p 50 
Liquidated demand, pleading in action founded 
on contracts, § 42, p 66 
Mutuality of demands based on, § 48, p. 77 
Reconvention, claims based on, § 41, p. 65 
Recoupment, 

Claim arising from particular contracts sued 
on, § 34 

Claims ansing out of, § 41 
Remedy as available in actions on contracts, 
§ 17 

Set-off of claims based on, § 41, p 58 
Torts, counterclaim based on contract m action 
of tort, § 41, p. 63 

Transfer of rights and liabilities, § 54, p 100 
Unliquidated demand, pleading in action founded 
on contract, § 42, p. 66 

Contribution, set-off based on claim for, § 41, p. 59 
Conversion, 

Contract, counterclaim based on in actions for 
conversion, § 41, pp 63, 64 
Counterclaim of action for, connection with sub¬ 
ject of action, § 40, p 55 
Remedy as available in actions for, § 21 
Set-off of claims arising out of, § 41, p. 61 
Torts, counterclaims for m action for conversion, 
§ 41, p 64 

Counterclaim, defense distinguished, § 10 
Counter complaint, defined, § 7 
Covenant, unliquidated damages, breach of, § 43, p. 71 
Cross action, 

Counterclaim as, § 6 
Mutuality of cross demands, § 48, p 77 
Reconvention as in nature of, § 8 
Recoupment as in nature of, § 2 
Set-off as in nature of, § 3 

Cross complaint, allowance of claim as set-off against 
counterclaim, § 22 
Cross demands, 

Liquidated and unliquidated demands, § 42, p. 65* 
Parties to and mutuality of, §§ 48-^53, pp. 74-98 
Damages, 

Breach of contract, 

Counterclaim for, § 36, p. 51 
Recoupment, § 34 

Default of plaintiff, recoupment based on, § 31 
Recoupment, § 2 

Abatement or mitigation, § 2 
Subject matter, § 23 
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Damages—Continued, 

Unliquidated damages, defined, § 43, pp. 70, 71 
Unliquidated demands sounding in, § 42, p. 67 
Deceit. Fraud, generally, post 
Declaration, recoupment, plea of, § 2, n. 30 
Defalcation, synonymity of recoupment, § 10 
Defamation, alienation of affections, counterclaim to 
action for, § 36, p. 52 

Default of plaintiff, recoupment based on, § 31 
Defenses, 

Assigned claim, effect of, § 55, p. 110 
Distinction, § 10 

Pendency of another action relating to same 
claim, § 30 
Recoupment, § 2 
Definitions, §§ 1-11, pp. 4r-23 
Compensation, § 9 
Counterclaim, § 6 
Counter complaint, § 7 
Equitable recoupment, § 2, n 12 
Equitable set-off, § 5, p 10 
Facultative compensation, § 9 
Liquidated demand, § 43 
Mutual credits, § 5, p 13 
Offset, § 3 
Reconvention, § 8 
Recoupment, § 2 
Subject of actions, § 40, p 56 
Transaction, § 36, p 49 
Unliquidated demand, § 43, p. 70 
Delivery, assignment of claim by, § 55, p. Ill 
Demands subject of, § 16 

Discontinuance, several defendants, discontinuance as 
to one or more, § 51, p 87 
Discount, distinguished, § 10 
Discretion of court, 

Equitable set-off, § 5, p 11 
Reinstatement of set-off after withdrawal, § 62 
Dismissal, counterclaim, § 62 
Distinct phrase, set-off recoupment, § 1 
Distinctions, 

Counterclaim and set-off, § 36, p. 46 
Legal and equitable set-offs, § 3 
Recoupment and set-off, § 10 
Dormant judgment, assigned cause of action, avail¬ 
ability as set-off, § 54, p. 103 
Double recovery, remedy resulting in, § 23 
Dower, unliquidated demand, claim to inchoate 
rights, § 43, p. 71 

Drafts, set-off in action on, cause of action arising on 
contract, § 41, p 59 

Duress, torts, counterclaim based on in action for, 
§ 41, p. 65 
Ejectment, 

Contract, counterclaim based on ejectment in ac¬ 
tion on, § 41, p. 64 

Equitable counterclaim for damages in action in 
nature of, § 44 

Torts, counterclaim based on in action for, § 41, 
pp. 64, 65 

Election of remedies, § 59 

Pendency of another action relating to same 
claim, § 30 

Embezzlement, set-off of claims arising out of, § 41, 

p. 61 

Enforceable obligation as essential, § 26 
Equitable demands, assertion in action at law, § 44 


Equitable doctrine, equity, § 5, p. 11 
Equitable recoupment, defined, § 2, n. 12 
Equitable set-off, § 5, pp 10-15 
Equity, 

Administrators, demands by or against, § 51, 

p 82 

Assigned cause of action, § 54, p. 106 

Availability of assigned claim as against, 
§ 56 

Secondary liability, § 54, p. 107 
Assigned claim, § 55, p 112 

Availability as against assigned cause of ac¬ 
tion, § 56 

Claims arising out of same transaction, counter¬ 
claim as dependent on, § 36, p 48 
Commencement of action, assignment of claim 
after, § 55, p. 113 
Counterclaim, § 6 

Cross demands exceeding claim of plaintiffs, § 58 
Future claims, set-off m, § 29 
Insolvency, remedy as available in respect of 
mutual demands, § 29 
Joint demands and liabilities, § 51, p. 87 
Junsdiction, § 12 

Legal claims, interposing in equitable action, § 44 
Money demands and actions for equitable relief, 
§ 24 

Mutuality of claims, § 48, p. 78 
Partnership debts and demands, § 52, p. 92 
Penalties, § 46 

Reciprocal right of set-off, § 48, p. 78 
Reconventional demand, § 8 
Recoupment, § 2 

Same transaction, set-off as claim for matters 
arising out of, § 35 

Separate demands and liabilities, § 51, p. 87 
Third persons, impairment of rights of, § 48, 
p. 78 
Torts, 

Set-off of damages arising out of, § 41, p. 61 
Unliquidated damages sounding in, § 42, 
p 67 

Unliquidated demands, set-off in, § 42, p. 67 
Estoppel, 

Assigned cause of action, § 54, p. 107 
Remedies as affected, § 14 
Evidence, § 58 

Excess, judgment for, § 61, pp. 118-121 
Executors and administrators, 

Claims by and against, § 50, p. 81 
Deceased partners, actions by or against, § 52, 
p. 95 

Executory contracts, assignment, claims based on, 

§ 54, p 104 

Exercisable right, set-off as, § 3 

Existence of cause of action, § 15 

Existence of claim, commencement of action, § 27 

Express waiver, § 14 

Extrinsic transaction, counter demand arising out of, 
§ 3 

Facultative compensation, defined, § 9 
False imprisonment, torts, counterclaim based on in 
action for, § 41, p. 65 
Favorable remedy, § 11 

Fiduciary capacity, counterclaim and suit brought in, 
extent of claim, § 61, p. 121 
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Forcible entry and detainer, contract, counterclaim 
in action based on, § 41, p 64 
Forthcoming bond, remedy as available in action on, 
§ 19 
Frseud, 

Connection with subject of action, counterclaim in 
action for, § 40, p 55 
Contract, 

Counterclaim based on fraud in action on, 
§ 41, pp G3, 64 

Counterclaim for damages in action on, § 36, 
p 51 

Recoupment, § 34 

Equitable set-off on ground of nonresidence cou¬ 
pled with, § 5, p 15 
Remedy as available m actions for, § 21 
Set-off of claims arising out of, § 41, p. 61 
Torts, counterclaim based on in action for, § 41, 
p. 65 

Frauds, statute of, contract void under, § 26 
Fraudulent conveyances, remedy as available in re¬ 
spect of right to attach debt not due, § 29 
Further litigation, record as required to protect plain¬ 
tiff from, § 32 

Garnishment, set-off of claim based on wrongful su¬ 
ing out, § 41, p. 61 

Grounds, equitable set-offs, § 5, p. 12 
Husband and wife, 

Actions by and against, § 53, pp 95-98 
Litigation between, § 48, p. 76 
Identity of interest, mutuality of demand, § 48, p. 76 
Illegal transaction, demand growing out of, § 26 
Impaiiment of plaintiff’s cause of action, counter¬ 
claim, § 24 

Implied agreement, remedies as affected, § 14 
Implied contract, 

Counterclaim based on, § 41, p 63 
Set-off as cause of action founded on, § 41, p. 59 
Implied waiver, § 14 
Inchoate claims, § 28 

Incomplete assignment of claim, availability of set¬ 
off, § 55, p. Ill 

Independent action, nature of, § 1 
Independent contracts, right of 1 set-off as between, 
§ 35 

Independent transaction, assigned cause of action, 
claim arising out of, § 54, p. 101 
Individual capacity, debts and demands in, § 50, 
pp. 81-84 

Individual claim, partnership, action by partner on, 
§ 52, p S9 

Infoimal assignment as prerequisite to use assigned 
claim of offset, § 55, p 111 
Inhei ent right, equitable set-off, § 5, p. 13 
Injunction, 

Correction of note, set-off of notes, § 26 
Counterclaim to count asking for, § 16 
Tendency to defeat or dimmish right to, § 24 
Insolvency, 

Assigned cause of action, equitable set-off, § 54, p 
106 

Assigned claim, 

Availability as against assigned cause of 
action, § 56 

Set-otf in equity, § 55, p. 112 
Compensation, retroactive plea of, lost by, § 9, 
n. 96 


Insolvency—Continued, 

Contingent claims as subject of, § 28 
Equitable set-off on ground of, § 5, p 13 
Joint liability, set-off an equity m case of, § 51, 
p 87 

Partnership, 

Claims by or against, § 52, p 88 
Setoff in equity, § 52, p 93 
States, remedy as available in respect of claim 
not due, § 29 

Torts, set-off in equity of claims based on, § 41, 

p. 61 

Unliquidated demands, set-off in equity in case of, 
§ 42, p. 68 
Interest, § 58 

Intermediate assignees, demands against, § 54, p 
105 

Irremediable injustice, equitable set-off to prevent, 
§ 5, p 12 

Joint demands and liabilities, § 51, pp S4-S8 
Affirmative recovery of surplus, § 61, p. 120 
Assigned cause of action, § 54, p 104 
Husband and wife, § 53, pp 95, 97 
Judgment, 

Assigned cause of action, judgment rendeied after 
assignment, § 54, p. 103 

Deduction of amount established as set-off or 
counterclaim, § 58 
Excess, § 01, pp 118-121 
Merger, claim merged in, § 25 
Set-off founded on, statutory provisions, § 41, 
p 58 

Withdrawal of counterclaim, § 62 
Jurisdiction, § 12 

Equities, § 5, p. 11 
Knowledge, 

Assigned causes of action, effect of, § 54, p, 99 
Assigned claim, availability as affected, § 55, p. 
110 

Laches, § 59 

Claim barred by, § 26 
Law governing, § 13 

Leaving, consideration of claims not pleaded, § 58 
Legal claims, equitable action, assertion in, § 44 
Liable, remedy as available in action for, § 21 
Libel, 

Contract, counterclaim based on libel in action 
on, § 41, p 64 

Set-off of claims arising out of, § 41, p. 61 
Torts, counterclaim based on in action for, § 41, 
p 64 ‘ 

Libel and slander, assault and battery, counterclaim 
in action for, § 36, p 52 
Liberal construction, rules regulating, § 11 
Limitations, contract barred by statute of, § 26 
Liquidated demands, §§ 42-43, pp 65-72 
Assigned cause of action, § 54, p. 101 
Claim as subject of, § 28 
Defined, § 43 
Interest, § 58 

Remedy as limited to actions on, § 18 
Litigation of damages, recoupment, § 2 
Lost instrument, money demands in actions for es¬ 
tablishment, § 24 
Malicious prosecution, 

Contract, counterclaim based on malicious prose¬ 
cution in action on, § 41, p. 64 
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Malicious prosecution—Continued, 

Set-off of claims arising out of, § 41, p. 61 
Torts, counterclaim based on m action for, § 41, 
p. 65 

Mandatory statutory provisions, § 13 
Maturity, assigned causes of action, § 54, p 100 
Claims maturing subsequently, § 54, p 101 
Equitable set-off, § 54, p 106 
Time oi assignment, § 54, p 103 
Mechanic’s liens, remedy as available in action in¬ 
volving, § 16 
Merger, 

Assigned cause of action, claim merged in judg¬ 
ment, § 54, p 103 
Claim merged m judgment, § 25 
Money, 

Counterclaim in action for recovery of, § 16 
Equitable relief, money demands in actions for, 
§ 24 

Money had and received, set-off in action for, § 41, p. 
59 

Money paid, set-off in action for, § 41, p 59 
Moratorium, proceeding within law relating to, § 1, 
n 4 

Mortgage foreclosure, money demands m action for, 
§ 24 

Multiplicity of suits, avoidance of, § 11 
Mutual credit, defined, § 5, p. 13 
Mutual deduction, set-off of debts by way of, § 3 
Mutual demands, extinguishment by operation of law, 
§ 58 

Mutuality, cross demands, §§ 48-53, pp 74-98 

Nature, §§ 1-11, pp. 4-23 

Negligence, 

Contract, counterclaim based on in action for, § 
41, pp. 63, 64 

Remedy as available in action for, § 21 
iSet-off of claims arising out of, § 41, p. 61 
Torts, counterclaim based on in action for, § 41, 
p. 64 

New matter, litigation of, § 38 
Nominal damages, remedy as available, § 23 
Nominal parties, debts and demands of, § 49 
Nonassumpsit, plea of recoupment accompanied by 
plea of, § 60 

Nonexistent claims as subject of, §, 27 
Nonresidence, 

Assigned cause of action, equitable set-off, § 54, 

p 106 

Equitable set-off on ground of, § 5, p 15 
Partnership, set-off in equity as against nonresi¬ 
dent partner, § 52, p. 93 

Unliquidated demands, set-off in equity in case of, 
§ 42, p, 68 

Nonsuit, 

Reconvention, disregard of, § 61, p. 120 
Withdrawal of cross demand operating as, § 62 
Notes, 

Damages, counterclaims in action on, § 36, p. 51 
Set-off in action on, cause of action arising on 
contract, § 41, p. 59 

Notice, assigned cause of action, § 54, p 100 
Claims arising subsequently, § 54, p. 101 
Nuisance, 

Remedy as available in action for, § 21 
Set-off of claims arising out of, § 41, p. 61 


Nuisance—Continued, 

Torts, counterclaim based on in action for, § 41, 
p. 65 

Objections, 

Waiver, § 57 

Withdrawal, counterclaim over, § 62 
Obiects, § 11 

Officers, set-off of debts due m private capacity, § 50, 
p S3 

Offset, synonym term, § 3 
Operation and effect, §§ 58-62, pp 115-122 
Operation of law, compensation and extinguishment of 
mutual demands, § 58 
Original of rights, § 4 
Overpayments, recoupment as lying for, § 34 
Partial assignment, demand partially assigned as 
available as set-off, § 55, p. 112 
Parties, cross demands, £§ 48-53, pp 54-98 
Partition, money demands in actions for, § 24 
Partnership, 

Assignment of demand owned by, validity, § 55, 

p 110 

Demands by and against, § 52, pp 8S-95 
Payment, assigned claim, defense of as affecting 
rights, § 55, p 110 
Penalties, § 46 

Remedy as available in actions for, § 19 
Pendency of another action relating to same claim, 
right of affected, § 30 
Permissive statutory provisions, § 13 
Pleading cause of action, pendency of another action 
relating to same claim, § 30 
Possessory actions, remedy as available, § 16 
Presumptions, assigned claims, § 55, p 113 
Probate proceedings, remedy as available in, § 16 
Proceeding, status of, § 1 

Protection of plaintiff from further litigation, record 
as required for purpose of, § 32 
Public officers, set-off of debts due m private capacity, 
§ 50, p. 83 

Purpose, counterclaim, § 11 
Quality of right, mutuality as to, § 48, p. 75 
Quantum meruit, recoupment m action on, § 34 
Quieting title, money demands in actions for, § 24 
Real party in interest. 

Assigned claims, § 55, p 111 
Debts and demands of, § 49 
Reassignment, executory contract, claim based on, 8 
54, p. 104 

Receivership, equitable rights of set-off by way of, § 
5, p. 14, n. 37 

Reciprocal rights, consideration in determining 
mutuality of demands, § 48, p 75, m 79 
Rbconvention, 

Admission of debt sued on by entering plea, § 60 
Affirmative judgment on plea in, § 61, p. 120 
Claims arising out of same transaction, j 37 
Contract, claims based on, 8 41, p:*65 
Defined, § 8 - fl ' 

Discontinuance of reconventional demands, § 62 
Existence of cause of action, § 15 - 
Husband and wife, actions by and against, § 53, 
p. 95 

Partnership, actions against individual partners, 
,§ §2* p, 89 , . 

Separate debts, § 51, p. 85 

Subsisting right of action as essential, § 25 
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Reconvention—Continued, 

Supplemental petition, § 58 
Synonymity, § 10 

Third persons, demands in favor of or against, § 
48, p. T9 

Tort actions, § 21 
Torts, claim based on, § 41, p. 65 
•Unliquidated demands, § 42, p. 69 
Waiver, objection, § 57 
Recoupment, 

Admission of plaintiff’s cause of action by plea of, 
§ 60 

Assigned causes of action, § 54, p 98 
•Claims arising out of same transaction, § 34 
Connection of claims subject of action, § 39 
Contract, claims based on, § 41 
Counterclaim as distinguishable from, § 10 
Defense, § 10 
Defined, { 2 
Distinguished, § 10 
Election of remedy, § 59 
Equitable demands, action at law, § 44 
Judgment for excess over plaintiff’s cause of ac¬ 
tion, § 61, p. 118 
Liquidated damages, § 41, p 65 
Mutuality of demands, § 48, p. 74 
Objects of plea, § 11 
Partnership demands, § 52, p 88 
Separate debts against joint demands, § 51, p. 85 
•Subsisting right of action as essential, § 25 
Taxes, § 47 

Third persons, demands in favor of or against, § 
48, p. 79 

Tort actions, remedy as available m, § 21 
Torts, claims based on, § 41 
Unliquidated damages, § 41, p. 65 
Reduction, 

Damages, recoupment, § 2 
•Synonymity of recoupment, § 10 
Reformation of contract, recoupment in suit for, § 
34 

Relation back, amended pleading introducing cause of 
action, § 27 

Remedial nature of doctrine, § 3 

Remittitur, appeal, jurisdiction as required by re¬ 
duction by way of, § 12 
Removal of cases, claims arising prior to, § 27 
Repeal of statute, § 13 

Representative capacity, debts and demands in, § 50, 
pp. 81—84 

Residence, equitable set-off on ground of nonresidence, 
§ 5, p. 15 

Retroactive operation, compensation, § 9 
Same transaction, claims arising out of, §§ 33-37, pp. 
41-63 

Assigned cause of action, § 54, p. 102 
Compensation, § 37 
Counterclaim, § 36, pp 46-52 
Reconvention, § 37 
Recoupment, § 34 
Set-off, § 35 

Unliquidated damages, pleading as counterclaim, 
§ 42, p 08 

Scire facias, remedy as allowable in action of, § 16 
Secondary liability, assigned cause of action, jj 54, 

p. 106 

Secured claims, § 45 


Security of action, avoidance of, § 11 
Separate demands and liabilities, § 51, pp. 84r-88 
Separate property, wife, action to enforce claim due 
as, § 53, p 96 
Separate suit, nature, § 1 

Several obligations, husband and wife, § 53, p. 98 
Several plaintiffs, joint demands, § 51, p 86 
Sign, assigned cause of action, acquisition of claim, § 
54, p. 100 
Slander, 

Contract, counterclaim based on slander in ac¬ 
tion on, § 41, p. 64 

Set-off of claims arising out of, § 41, p. 61 
Torts, counterclaim based on in action for, § 41, 
p. 64 

Special agreement, subsequently accruing claims, § 27 
Specific performance, 

Equitable countei claim in legal action, § 44 
Remedy as available in suits for, § 16 
Statutory provisions, § 13 

Admission of plaintiff’s cause of action, § 60 
Assigned cause of action, § 54, p. 100 

Claims maturing subsequent to assignment, $ 
54, p 102 

Maturity at time of assignment, § 54, p. 103 
Assigned claim, availability as against assigned 
cause of action, § 56 

Claims arising out of same transaction, § 33 
Counterclaims, § 36, p. 48 
Claims subject to, § 23 
Connection of claim with subject of action, 
Counterclaim, § 40, p. 54 
Connection with subject of action, § 38 
Contracts, 

Counterclaim based on claims arising out of, 
§ 41, p 62 

Set-off as required to be founded, § 41, p. 58 
Counterclaim, 

Defined, § 6 
Remedy of, § 6 
Definitions, counterclaim, § 6 
Equitable demands, assertion in action at law, 
§ 44 

Equitable set-off independent of, § 5, p. 10 
Equity, construction by courts of equity, § 5, p. 
11 

Excess of claim by defendant, recovery of, § 61, 
p. 119 

Existence of claim at commencement of action, 
§ 27 

Implied contract, set-off founded on, § 41, p. 58 

Independent contracts, right of set-off, § 35 

Insolvency proceedings, application, § 5, p. 14 

Joint debts, § 51, p. 85 

Judgment, set-off founded on, § 41, p. 58 

Limiting right to plead counterclaim, § 16 

Nature, § 1 

Origin of rights, § 4 

Parties, § 48, p. 76 

Partnership debts, § 52, p. 88 

Penalties, § 46 

Remedy as available in actions for, § 19 
Recoupment, 

Claims arising out of same transaction, § 34 
Right as abolished by, § 2 
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Statutory provisions—Continued, 

Same transaction, 

Claims arising out of, § 33 
Counterclaim as limited to claims arising out 
of, § 36, p 46 
Subject matter, § 23 
Taxes, § 47 

Remedy as available in actions for, § 20 
Tenancy to diminish or defeat plaintiff’s recovery, 

§ 24 
Torts, 

Remedy as available in actions for, § 21 
Set-off of matters sounding in, § 41, p. 60 
Transaction, defined, § 36, p 49 
Unliquidated demand, set-off, § 42, p 66 
Stipulations, assigned cause of action, § 54, p. 102 
Subject matter, §§ 23-57, pp 31-115 
Subject of action, 

Connection with, §§ 38-40, pp. 53-57 
Defined, § 40, p. 56 

Subsequent claims, assigned cause of action, § 54, p. 
101 

Subsequently accruing claims, special agreement re¬ 
specting, § 27 

Subsisting demands, parties, § 48, p 74 
Subsisting right of action, necessity, §§ 25-30, pp. 34- 
41 

Successive actions by same plaintiff, election of reme¬ 
dies, § 30 

Summary actions, reconventional demand, § 8 
Supplemental petition, reconvention pleaded in, § 58 
Suretyship obligation, maturity of claim, § 29 
Surviving partner, action against enforced partnership 
debt, -§ 52, p. 94 
Synonymous term, § 10 
Taxes, § 47 

Damages, counterclaim in action for, § 36, p 52 
Remedy as available in action for, § 20 
Telegraphs, recoupment in actions for tolls for trans¬ 
mitting message, § 34 

Tenancy by entirety, rental of premises owned by 
husband and wife, set-off in action against hus¬ 
band, § 53, p 96 

Tenancy to defeat or diminish plaintiff’s claim, § 24 
Territorial jurisdiction, § 12 
Third persons, . 

Equitable set-off or counterclaim impairing rights 
of, § 48, p. 78 

Insolvency, equitable set-off on ground of, § 5, 
p. 14 

Time, 

Assignment of claim, § 55, p. 112 
Existence of claims, § 27 
Torts 

Character of claim as in, § 41, pp 58-65 
Compensation, claims based on, § 41, p. 65 
Connection with subject of action, counterclaim, 
§ 40, p, 55 

Contract, counterclaim based on contract in ac¬ 
tion of tort, § 41, p. 63 

Counterclaim based on claims arising out of, § 41, 
pp. 63, 64 

Reconvention, claims based on, § 41, p. 65 
Recoupment, claims based on, § 41 
Remedy as available in actions for, § 21 
Set-off of claims based on, § 41, p. 60 


Torts—Continued, 

Unliquidated damages sounding in, set-off in equi¬ 
ty, § 42, p. 67 

Waiver, set-off of claims as on implied contracts, 

§ 41, p. 61 

Transaction, defined, § 36, p 49 

Transfer of claims, assigned cause of action, § 54, 

P 100 

Trespass, contract, counterclaim based on trespass in 
action on, § 41, pp. 63, 64 

Independent transaction, set-off in action for, $ 
35 

Remedy as available m action of, § 21 
Set-off of claims arising out of, § 41, p 61 
Torts, counterclaim based on in action for, § 41, 
p. 65 

Trover, remedy as available in action of, § 21 
Trustees, 

Claims by or against, § 50, p. 82 
Set-off or counterclaim for debts due from cestui 
que trust, § 49 

Trusts, remedy as available in action to be clear, ex¬ 
istence of, § 16 

Unenforceable claims as subject of, § 26 
Unfair competition, connection with subject of action, 
counterclaim in action for, § 40, p 55 
Unliquidated demands, §§ 42-43, pp 65-72 
Assigned cause of action, § 54, p. 101 
Assigned claim, set-off in equity, § 55, p. 112 
Assignments, § 55, p. 110 
Defined, § 43, p. 70 
Interest, § 58 

Remedies as available in action on, § 18 
Unmatured claims, § 29 
Necessity, § 29 

Unsecured claims, setting off the unsecured claim, 

§ 45 

Valid obligation as essential, § 26 
Validity, assigned claims, § 55, p 110 
Void claims as subject of, § 26 
Waiver, 

Assigned cause of action, § 54, p. 107 
Objection, § 57 

Pendency in another action relating to same claim, 

§ 30 

Remedies as affected, § 14 

Right to, § 62 

Tort, 

Remedy as available in case of, § 21 
Set-off of claims as implied contract, § 41, p. 
61 

Warranty, unliquidated damages, breach of, § 43, p. 
71 

Waste, 

Contract, counterclaim based on waste in action 
on, § 41, p. 64 

Torts, counterclaim based on action for, § 41, p. 
64 

Wife. Husband and wife, generally, ante 
Withdrawal, cross demand, § 62 
Words and phrases. Definitions, generally, ante 
Wrongful arrest, contract, counterclaim based on in 
action for wrongful arrest, § 41, p. 63 
Wrongful attachment, 

Contract, counterclaim in action on, § 41, p. 64 
Set-off of claims based on, § 41, p 61 
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Abandonment, 

Office of, 

Constable, § 17 

Vacancy as resulting, § 16 
Sheriff, § 9 

Official bonds, summary proceedings on, § 192, p. 
461 

Abolition of office, 

Constables, § 3 

Holding over, § 16 
Deputy sheriff, § 2 
Sheriff, § 1 

Absconding of sheriff, power of deputies as affected, 
§ 26 
Abuse of, 

Authority, liability on official bond, § 1S9, p 446 
Process, 

Liability of officer in damages, § 62 
Removal of constable on ground of, § 18 
Acceptance, 

Official bond, burden of proof in action on, § 204, 
p 403 

Resignation of constable, § 17 
Accounting, 

Maintenance of suit m equity against sheriff, etc., 
§ 147, p 337 

Office receipts, § 260, pp 554-557 
Official bonds, liability m respect of failure to ac¬ 
count, § 18S, p 443 
Acknowledgment, bond, § 7, p. 159 
Actions, 

Bonds, enforcement of liability, §§ 193-208, pp 
467-503 

Custody and possession of property, protection of, 
§ 214, pp 507-310 
Fees, 

Compelling accounting for, § 260, p. 557 
Maintenance to recover, § 255 
Officers against indemnitors, § 143 
Officers or indemnitors, against, §§ 146-167, pp. 
353-390 

Removal of sheriff, nature of proceedihgs, § 10, 
p 171 

Ad quod damnum, deputy, acting for sheriff in ex¬ 
ecuting writ, § 37, p 208 

Addition of parties, actions against officers or indem¬ 
nitors, § 153" 

Additional bonds, 

Constables, § 15, p. 181 
Sheriff, § 7, p 160 

Removal of sheriff for failure to give, § 10, 
p. 170 

Adultery, removal of sheriff on ground of, § 10, p. 170 
Advances, deputies, authority to make for sheriff, § 
37, p. 20S 

Adverse clmms, execution of process, indemnity of no¬ 
tice of, § 128 


Advertisement, sales, 

Fees, § 239 

Liability for cost of, § 86 

Advice of counsel, removal of sheriff for acts done 
pursuant to, § 10, p 16S 
Affidavits, 

Chaiges and expenditures, allowance based on, 
§ 254 

Defense, official bonds, actions on, § 203, p 4S9 
Indemnity, bond as required to be accompanied 
by, § 129 

Affirmative defenses, official bond, special pleading in 
action on, § 203, p 400 
Affrays, duty to suppress, § 42 
Agency, special deputy, § 29 

Agents, payment of money collected to, liability in re¬ 
spect of, § 91, p 303 

Agreement, duties and responsibilities as affected by, 
§ 35 

Alias writ, 

Default in execution of process, issuance of or 
failure to issue alias writ as affecting li¬ 
ability, § 60, p 247 
Official bonds, 

Liability of for failure to return process, as 
affected by issuance, § 189, p 449 
Summary proceedings on as precluded by is¬ 
suance, § 192, p. 458 
Aliens, eligibility to bold office, § 6 
Amendment, 

Bond of constable, § 15, p. 181 
Pleadings, 

Officers or indemnitors, actions against, § 
157 

Official bond, action on, § 203, p. 491 
Return of process, § 44, p. 217 
Expiration of term, § 50 
Successor m office, § 51 
Amei cement, §§ 173-176, pp. 401-415 
Amount of penalty, § 174 
Burden of proof, proceeding for, § 37G, p. 413 
Collectability of debt as essential to liability, § 
175, p 406 

Conflicting claims or proceedings, § 175, p 407 

Construction of statute providing for, § 173 

Damages, pleading in proceeding for, § 170, p 413 

Default for which proper, § 173 

Defenses, pleading, § 176, p. 413 

Demand as essential to liability, § 175, p. 410 

Discretion of court, § 173 

Duty to act as essential to liability, § 175, p. 404 
Evidence, proceeding for, § 176, p 413 
Hearing, proceeding for, § 176, p. 414 
Illness or incapacity of officer as affecting li¬ 
abilities, § 175, p. 408 

Indemnity, failure to furnish on demand as pre¬ 
cluding, § 175, p. 409 

Injury as essential to liability, § 175, p. 405 
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Amercement—Continued, 

Issues in proceeding for, § 176, p. 413 
Judgment, summary proceeding for, § 176, p. 415 
Jurisdiction of proceeding, § 176, p 411 
Miscellaneous matters respecting liability, § 175, 
p. 410 

Mode of proceeding, § 176, p 411 
Notice of proceeding for, § 176, p. 412 
Omissions of complaining party as affecting li¬ 
ability, § 175, p. 409 

Operation of statute providing for, § 173 
Order of, summary proceeding, § 176, p 415 
Particular matters affecting liability, § 175, pp. 
404-411 

Parties to proceeding, § 176, p 412 
Payment of debt or judgment affecting liability of 
officer for failure to levy execution, § 175, p 
407 

Pendency of civil action as precluding, § 176, p. 
411 

Physical disability of officer as affecting liabilb 
ty, § 175, p. 408 

Pleading m proceeding for, § 176, pp. 412, 413 
Proceedings, § 176, pp. 411-415 
Process, § 176, p. 412 

Ratification of acts as affecting liability, § 175, 
p. 410 

Review of order, § 176, p. 415 
Statutory provisions, post 
Summary proceeding, § 176, p. 411 
Judgment or order of, § 176, p. 415 
Surety on official bond, parties to judgment 
against officer, § 206 

Termination of incumbency of office as affecting 
liability, § 175, p. 408 
Time for proceeding, § 176, p. 411 
Trial, proceeding for, § 176, p. 414 
Validity of judgment, etc., as essential to liabili¬ 
ty, § 175, p. 404 

Variance, proceeding for, § 176, p. 413 
Waiver, 

Effect on liability, § 175, p, 410 
Irregularity of notice, § 176, p. 412 
Objections, § 176, p 413 
Amount of bond, constables, § 15, p. 181 
Answer, 

Officers or indemnitors, action against, § 156, pp 
373-374 

Official bond, actions on, § 203, p, 489 
Appeal and error, 

Amercement, review of order, § 176, p. 415 
Collection of money, reversal of judgment as af¬ 
fecting liability for amount collected, § 91, p. 
306 

Compensation, 

Appeal from decision of county board fixing, 
§ 218 

Review in respect of, § 254 
Officers, actions by, § 214, p. 509 
Officers and indemnitors, actions against, review, 
§ 167 

Official bonds, 

Actions on, § 208 

Summary proceedings on, § 192, p. 466 
Release of property levied on, § 45 / 


Appeal and error—Continued, 

Removal, 

Deputies, § 26 

Proceedings for removal of sheriff, § 10, p. 
174 

Return of process, taking of appeal as excuse for 
failure to make return, § 111, p. 320 
'Sale of property pending appeal, liability of offi¬ 
cer making, § 97, p. 289 

Summary proceedings against sheriff or constable, 
§ 172, p. 400 
Appearance, 

Actions against officers, § 154 
Official bonds, actions on, § 202 
Appearance bond, deputies, acting for sheriff in re¬ 
ceiving, § 37, p. 208 
Appointment, 

Constables, §§ 13, 16 

Deputies and assistants, § 22, pp. 188-191, § 29 
Filling vacancy, 

Constable, § 16 
Sheriff, § 8, p. 164 

Office employees and assistants, § 30 
Special deputies, § 29 
Appraisement, 

Attached property, fees, § 235, p. 527 
Deputies, acting for sheriff in making, § 37, p. 
207 

Sale of property without, liability of officer mak¬ 
ing, § 87, p 294 
Approval, 

Appointment, deputies and assistants, § 22, p. 
189 

Bond, § 7, p 158 

Constable’s bond, § 15, p. 181 
Deputies, § 25 

Liability as affected by lack of, § 178, p, 422 
Liability for defaults prior to, § 178, p. 419 
Pleading in action on bond, § 203, p. 482 
Arraignment of prisoners, fees, § 231 
Arrest, 

Bail, liability of officer permitting defendant to 
go at large without bail, § 107 
Body execution, § 44, p 215 
Burden of proof in action for unlawful arrest in 
execution, § 159, p 379 
Compensation, 

Commitment of persons under, § 231 
Services, 

Civil proceedings, § 227 
Criminal proceedings, § 229 
Damages resulting from failure to arrest on civil 
process, liability for, § 58 
Deputies, 

Acting for sheriff in executing warrant, § 37, 

p 208 

Authority to make, § 37, p. 207, n. 41 
Special deputies, appointment to make, § 29 
Diligence in respect of,, mixed question of law 
and fact; § 162, p. 386 

Execution of process, unlawful arrest in, liability 
of officer, § 62 
Force used in making, § 121 
Injuries to prisoner, presumption, § 159, p. 378 
Injury- m making or in attempt to make, liability 
for, § 121 
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Arrest—Continued, 

Killing of person by deputy bolding warrant for, 
liability of sheriff, § 55, p. 238 
Negligence or delay in service of warrants of, 
liability, § 56 
Official bond, 

Liability on for wrongful arrest, § 189, p 
454 

Pleading wrongful arrest in action on, § 203, 
p. 488 

Powers and duties in respect of, § 42 
Removal of sheriff for failure to make, § 10, p 
168 

Territorial extent of authority, statutory provi¬ 
sions, § 36 

Warrant, protection of officer in respect of liabili¬ 
ty, § 122, p. 333 
Assault and battery, 

Deputies, liability of sheriff or constable for, § 
55, p. 235 

Duty to prevent, § 42 

Execution of process, liability of officer commit¬ 
ting assault m, § 62 

Official bond, liability on, § 189, p. 446 
Prisoners, liability for unlawful assault on, § 
117 

Use of unnecessary force in making arrest, li¬ 
ability for, § 121 
Assignment, 

Judgment, 

Accounting for moneys collected to assignee, 
§ 91, p. 304 

Parties to action against officer with notice 
of, § 152 
Official bond, 

Party to action on, § 201, p 478 
Right of action on, § 194 

Assistance, protection from civil liability of persons 
assisting sheriff, § 122, p 331 
Assistants. Deputies and assistants, generally, post 
Assumpsit, 

Collection of money, remedy for failure or refusal 
to pay over to person entitled, § 147, p 357 
Official bonds, enforcement of liability in, § 195 
Asylum, compensation for conveying lunatics to, § 
232 

Attachment, 

Action against officer during pendency of, § 151 
Action for property attached, § 214, p. 507 
Appraisement of attached property, fees, § 235, 
p. 527 

Compensation, care and custody ot property taken, 
§ 238 

Defaulting witnesses, protection of officer from 
liability in respect of, § 122, p. 333 
Delay m removal of attached property from leased 
premises, liability of officer, § 62 
Directions of party or attorney, release of at¬ 
tached property pursuant to, liability of of¬ 
ficer, § 81 

Dissolution of writ, liability of officer returning 
attached property, § SI 
Estoppel, 

Receiptor of attached property, § 212 
Show that illegal attachment was made, § 83 
Expenses, liability for, § 252 


Attachment—Continued, 

Expiration of, 

Term, custody of property levied on or seized 
under, § 50 

Writ, liability of officer for failure to keep 
attached property, § 81 

Failure to have propeity forthcoming to satisfy 
final process, liability of officer, § 82 
Fees, 

Levy and return, § 235, pp 526-529 
Liability for, § 252 
Witnesses, § 233 

Forthcoming bond, pleading taking with insuffi¬ 
cient bond in action for breach of official 
bond, § 203, p 487 

Indemnity, demand for in addition to attachment 
bonds, § 128 

Inventory, costs in addition to fee, § 235, p. 527 
Judicial proceedings affecting right of possession 
of property seized under, release of attached 
propeity, § 81 
Levy and return, § 45 

Excess levy, liability of officer making, § 70 
Fees, § 235, pp 526-529 

Money collected by officer, excuse for failure to 
pay over, § 96, p. 310 

Mortgaged property, liability of officer making 
levy, § 67 

Negligence or delay in service of process, lia¬ 
bility, § 56 

Official default, summary proceeding against offi¬ 
cer, § 171 

Poundage, levy and return, § 235, p 527 
Presumptions, good faith, § 159, p. 377 
Receiptoi’s liability to officer, § 212 
Refusal to permit replevin of attached property, 
pleading in action based on, § 155, p. 368 
Release of property attached, 

Liability of officei, § SO 
Matters affecting liability of officer, § 81 
Safe keeping of goods seized, § 78, p 277 
Sale of property attached without authorization, 
liability of officer, § 87, p. 289 
Special constable appointed to serve, bond, § 29 
Successor, levy of execution issued on judgment 
in action in which issued, § 51 
Use of attached property pending litigation, § 46 
Withdrawal of suit as bar to recovery against 
sheriff for neglect to preserve property under 
attachment, § 79 

Attendance at court, compensation, §§ 241, 253 
Attorney general, forfeiture of office, suit in name of, 
§ 9 

Attorneys, 

Disqualification to act as sheriff, § 6 
Implied promise to indemnify officer, § 130 
Liability for compensation or fees of officers, 
§ 252 

Payment of money collected to, liability in respect 
of, § 91, p. 303 

Return of execution by direction of, effect as 
respects liability, § 54 
Attorney’s fees, 

Actions against officers or Indemnitors, § 164 
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Attorney’s fees—Continued, 

Indemnity, 

Action based on, § 138 

Assertion of claim in petition in action on 
indemnity bond, § 155, p. 367 
Official bonds, recovery m action on, § 207 
Wrongful levy or seizure, element of recovery, 

§ 74, p. 271 

Audit, compensation, claim for, § 254 
Automobile accidents, deputies, acting for sheriff in 
investigating, § 37, p. 208 

Automobile license fee, compensation for collecting, 

§ 240 

Bad faith, removal of sheriff for acts in, § 10, p. 168 
Badge, deputies, 

Appointment by means of, § 22, p. 189 
Special deputy, § 29 
Bail, 

See, also, Bond or security, generally, post 
Arrest under civil process, liability of officer per¬ 
mitting defendant to go at large without bail, 

§ 107 

Failure to, 

Execute bail process, 

Damages, § Cl 
Presumptions, § 159, p 378 
Take bail from defendant, liability for re¬ 
sulting damage, § 99 

Liability to state for money received as, § 91, 
p 302 

Obligor’s liability on bail bond to officer, § 213 
Pleading in action based on taking of insufficient 
bond, § 155, p. 3C9 
Power to become, § 49 
Bailiffs, 

Appointment, etc., § 30 
Constables, § 3 

Bank failure, liability for loss of money by reason of, 
§ 91, p. 303 
Bankruptcy, 

Default in execution of process, officer as relieved 
from liability by reason of, § 60, p. 248 
False return af execution, defense as available 
in action against sheriff for, § 115 
Indemnity, discharge of principal in bankruptcy 
as affecting liability, § 143 
Release of pioperty levied on, bankruptcy of 
debtor, liability of officer, § 81 
Sale of property, 

After bankruptcy of debtor, liability of offi¬ 
cer making, § 87, p 289 
Excuse for failure to sell, § 88, p. 297 
Bids, sale of property, liability for failure to enforce 
payment of, § 86 
Bill of particulars, fees, § 254 
Body execution, 

Arrest under, § 44, p. 215 
Negligence or delay in service, liability, § 56 
Bond or security, 

See, also, Indemnity, generally, post 
Acceptance of insufficient or defective bond or 
security, §§ 101, 103; § 155, p. 369 
Action on case as proper remedy to enforce lia¬ 
bility for failure to take, § 147, p 357 
Compensation for services in connection with, 
§ 244 

Conditions, § 101 


Bond or security—Continued, 

Damages for failure to take proper security, 
§§ 104-106 
Default, 

Connection with taking bond or security, lia¬ 
bility of official bond, § 189, p. 448 
Execution of process, prevention of execu¬ 
tion by bond as relieving officer from lia¬ 
bility, § 60, p. 248 
Evidence, 

Action based on failure to take sufficient 
security, § 160 
Weight or sufficiency, § 161 
Extent of liability for failure to take proper se¬ 
curity, § 104 
Failure to, 

Deliver or return bond, 

Liability, § 100 
Mitigation of damages, § 105 
Take, 

Bond or security, 

Case as proper remedy to enforce 
liability, § 147, p 357 
Liability for resulting damage, § 99 
Particular matters affecting liability, 

§ 103 

Proper security, §§ 104-106 
Forged signature, acceptance of bond with, § 101 
Guarantor of sufficiency, liability as, § 101 
Improper justification of sureties, effect of, § 101 
Injury resulting as essential to liability for tak¬ 
ing insufficient security, § 104 
Insolvency of sureties after acceptance, liability 
as affected, § 101 

Liabilities arising out of taking, §§ 99-109, 
pp 311-317 

Negligence, acceptance of bond with insufficient 
sureties, § 101 

Officer as bail, liability of, §§ 107-109 
Official bonds, generally, post 
Particular matters affecting liability, 

Acceptance of insufficient or defective bond, 
liability, § 103 

Failui e to take bond or security, § 103 
Parties to whom officer is liable m respect of, 

§ 102 

Pleading in action based upon acceptance of de¬ 
fective or insufficient security, § 155, p. 369 
Prerequisite to action against officer based on in¬ 
sufficiency, § 102 

Refusal to deliver or return bond, liability for, 

§ 100 

Release of property on bond, liability of officer, 

§ 80 

Statutory provisions, acceptance of bond not con¬ 
forming to, § 101 
Sureties, 

Acceptance of bond without, § 101 
Release of surety as releasing sheriff of lia¬ 
bility for taking insufficient sureties, 
§ 103 

Waiver, attempt to enforce insufficient bond, $ 103 
Book account, action as lying against officer for mon¬ 
ey not collected, § 147, p. 45Y 
Books, successor, turning over to, § 50 
Boroughs, high constables, power and authority, § 39 
Breaches of the peace, duty to prevent, § 42 
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Breaking and entering, execution of process, liability 
of officer, § 62 

Bulk sales of property, validity, § 87, p. 294 
Burden of proof, 

Actions against officer, § 159, p 378 
Amercement proceeding, § 176, p. 413 
Directions as to return of process, § 54 
Indemnity, 

Action on bond, § 145 

Justification for refusal to proceed on receiv¬ 
ing, g 135 
Official bonds, 

Actions on, § 204, p. 493 
Summary proceeding on, § 192, pp. 464, 465 
Penalty, proceeding to impose, § 176, p 413 
Kemoval of sheriff, proceedings foi, § 10, p. 173 
Sale of property, justification for failure to sell, 
§ 88, p. 296, n. 1 

Special constable, validity of appointment, § 29 
Summary proceedings against officer, § 172, p 398 
Title to office, proceedings to determine, § 11 
Case, execution of process, action on as proper rem¬ 
edy to enforce liability for failure to execute, 
§ 147, p. 357 
Cause, removal for, 

Constables, § 18 
Deputies, § 26 
Sheriff, § 10, pp. 168,172 

Certainty, pleading, actions against, § 155, p 367 
Certiorari, removal of sheriff, review of proceedings, 
§ 10, p. 175 

Change in incumbency, effect of, §§ 50, 51, pp. 224-227 
Character, deputies and assistants, § 24 
Charter provisions, compensation, regulation of, § 216, 
p. 511 

Chattel mortgages, levy on property subject to, liabil¬ 
ity of officer making, § 67 

Checks, liability of officer collecting from purchaser 
at sale, § 91, p. 302, n. 88 
Chief executive officer, sheriff as, § 1 
Circumstantial evidence, indemnity bond, admissibility 
in action on, § 160 
Citizenship, qualification, § 6 
City council, appointment of constable, § 13 
Civil liability, §§ 52-127, pp. 227 -339 
Civil process, arrest on, liability for damages for fail¬ 
ure to arrest on, § 58 

Civil service, deputies and assistants, § 26 

Civil liability of sheriff for acts of deputies gov¬ 
erned by civil service § 55, p. 234 
Claim and delivery, wrongful seizure of property, 
liability of officer, § 63 
Clerks, 

Compensation for services of, retention out of 
fees collected, § 254 
Office of sheriff, § 30 

Reimbursement for expense of hiring, § 250 
Collateral attack, 

De facto sheriff, acts of, § 12 
Title or right to office, 

Constables, § 19 
Deputies, § 27 
Sheriff, § 11 

Collateral security, performance of duties, bond or 
recognizance, § 7, p, 158 


Collection of money, § 48 

Amercement for negligence in respect of, § 173 
Book account, action as lying against officer for 
money not collected, § 147, p. 357 
Compensation for, § 240 
Default m, 

Collection, liability m respect of, § 92 
Deputies, § 55, p 236 

Paying over to person entitled, liability as 
dependent on, § 96, p. 309 
Delay in, 

Collection, liability in respect of, § 92 
Paying over, liability for damages, § 98 
Demand for payment, 

Condition precedent to action on bonds, § 197, 
p. 472 

Liability as dependent on, § 91, p. 305 
Demand on sheriff for, evidence as to, § 161 
Deputies, liability for default or negligence in 
respect of, § 55, p 236 
Failure or refusal to pay over or account, 

Burden of proof in action based on, § 159, 
p 380 

Criminal liability, § 209 
Liability in respect of, §§ 95, 96, pp 30S-311; 
§ 188, p. 446 

Pleading m action against officer based on, 
§155, p.369; §156, p.375 
Summary proceeding against officer, § 168 
Time of collection against officer for refusal 
to pay over on demand, § 151 
Failure to collect, 

Civil action based on, § 146, p. 354 
Liability on official bond, § 188, p 443 
Pleading failuie in action on official bond, 
§ 203, p 487 
Summary proceeding, 

Against officer, § 168 
Official bond, § 192, p. 457 
Fees and commissions, liability for, § 252 
Liabilities arising out of or in respect of, § 55, 
p. 236; §§ 91, 92, pp 302-306; §§ 95, 96, 
pp 308-311; §180; § 188, pp. 442-446; §189, 
p 453; § 209 

Limitation of actions against to recover money 
collected, § 151 
Official bonds, 

Burden of proof in action based on, § 204, 
p 493 

Liability after termination of incumbency, 
§ 180 

Liability in respect of matters relating to 
collection, § 188, pp. 442-446; § 189, 
p. 453 

Pleading failure to collect or failure to pay 
over money collected in action on, § 203, 
p. 487 

Summary remedy on failure to collect, § 192, 
p. 457 

Penalty for negligence in respect of, § 173 
Pleading m action based on failure to collect or 
pay over, § 155, p. 389; § 156, p. 375; § 203, 
p. 487 

Poundage, liability for, § 252 
Presumptions, payment over, § 159, p. 377 
Purchase money of property sold on execution, 
§ 47 
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Collection of taxes, warrants for, protection of offi¬ 
cers from liability m respect of, § 122, p. 333 
Collusion, indemnity, defense of in action on bond, 

§ 145 

Color of office, 

De facto constables, § 20 
Deputies, 

Civil liability of sheriffs and constables for 
acts under color of office, § 55, p 234 
De facto deputies, § 28 
Official bond, liability on, 

Moneys collected under color of office, § 188, 
p. 444 

Wrongful act under color of office, § 178, 
p 421 

Colorable attendance at court, § 241 
Commingling, levy on commingled goods, liability of 
officer making, § 68, p 263 
Commissions, § 7, pp. 156-160 

See, also, Fees, generally, post 
Collection and payment of money, §§ 240, 252 
Compensation for services rendered, § 216, p 511 
Settlement between parties as affecting right, 

§ 221 

Statutory provisions, § 217 
Deputies, record, § 22, p. 1S9 
Eligibility as established by receipt of, § 6 
Execution, stay after levy, § 235, p. 528 
Expiration of term of office as affecting right. 

§ 222 

Fines collected, § 240 
Motion for allowance, § 254 
Prirna facie title to office, § 11 
Sale of property, §§ 239, 240 
Common council, appointment of constable, § 13 
Compensation and reimbursement, §§ 215-260, pp 510- 
557 

See, also, Fees, generally, post 
Actions for additional compensation, § 255 
Additional allowance or compensation, §§ 218, 241, 

255 

Advertising sale of property, § 239 
Agreements respecting, § 219 
Deputies, § 225, p. 521 
Allowance by court, § 254 
Amendment of statutes regulating, § 216, p. 512 
Amount of compensation, §§ 218-220, pp. 514-517 
Deputies, § 225, p. 520 
Mileage, § 251 

Appeal from county board fixing amount, § 218 
Arrest, 

Civil proceedings, § 227 
Commitments of persons under, § 231 
Criminal proceedings, § 229 
Attachment, 

Custody and care of property taken under, 

§ 238 

Levy and return, § 235, pp. 526-529 
Service of attachments for witnesses, § 233 
Attendance at court, §§ 241, 253 
Attestation of copies of writs and processes, § 245 
Attorneys, liability for, § 252 
Audit of claim, § 254 

Automobile license fee or tax, collection of, § 240 
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Compensation and reimbursement—Continued, 

Bonds, 

Official bond, liability in respect of matters 
relating to, § 189, p 453 
Services m connection with, § 244 
Care of property, § 238 
Certification by court, § 254 
Charter provisions, provision for, § 216, p. 511 
Clerk hire, retention out of fees collected, § 254 
Collection of money, § 240 
Commissions, generally, ante 
Compromise between parties as affecting right, 

§ 221 

Conflicting statutes relating to, § 216, p. 513 
Constitutional provisions, § 210, pp 510-513; 

§ 225, p. 520 

Construction of statutes relating to, § 216, p. 512 

Contract, right as resting on, § 215 

Conveying lunatics to asylum, § 232 

Copies of writs and processes, § 245 

Coroner, § 225, p 521 

Costs, taxation as, § 254 

Counties, 

Excessive allowance, recovery back by coum 
ty, § 258 
Liability, § 253 

County board, amount fixed by, § 218 
Criminal proceedings, services in, §§ 228-231 
Custody of property, § 238 
De facto officer, § 225, pp 519-522 
Defenses, actions for, § 255 

Recovery back of excessive allowance, § 258 
Deputies and assistants, § 225, pp. 519-522; 
§§ 252, 253 

Disbursements and expenses, generally, post 
Discretion of court on appeal from decision of 
county board fixing, § 218 
Distress warrant, levy of, § 237 
Double compensation, attendance at court, § 241 
Elections, services in connection with, §§ 243, 253 
Estoppel, 

Claim compensation, § 220 
Deputies, § 225* p 521' 

Recovery back of excessive allowance, § 258 
Evidence, actions for, § 255 
Excessive charges or allowance, § 218 * 

Recovery back, 

County, § 258 
Private individual, § 259 
Execution, 

Custody and care of property taken under, 

§ 238 

Levy and return, § 235, p. 527 
Liability for compensation, § 252 
Sale of property under, § 239 
Stay or setting aside of writ, § 235, p 528 
Expiration of term of office as affecting right, 
§ 222 

Fees, generally, post 
Fines collected, commissions, § 240 
Fugitives, unsuccessful pursuit of, § 229 
Fund out of which payable, § 254 
Habeas corpus, liability for charges for bringing 
prisoner under, § 252 

Insane persons, conveying to asylum, § 232 
Interest, aJJowanee on claim, § 223 
Juries, services in connection with, § 242 
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Compensation and reimbursement—Continued, 

Legislative power to regulate, § 216, p. 510; § 218 
Deputies, § 225, p. 520 
Levy and return, 

Attachment, § 235, pp. 526-529 
Distress warrant, § 237 
Execution, § 235, p 527 

Liability for compensation, §§ 252, 253, pp 543-547 
Liberal construction of statutes relating to, § 216, 
p 513 

Lien for, § 257 

Lunatics, conveying to asylum, § 232 
Mileage, §§ 248, 251 

Multiple compensation, attendance at court, § 241 
Night sessions of court, additional compensation 
for attendance, § 241 

Operation of statutes regulating, § 216, p 512 
Particular matters affecting, §§ 221-223 
Payment, §§ 254-257, pp. 547-553 
Money, § 240 

Pensions and benefits, § 216, p 513 
Per diem compensation, § 218 
Attendance at court, § 241 
Conveying insane peisons to asylums, § 232 
Deputies, § 225, p 521 

Percentage of gross receipts of office, statutory 
limitations, § 218 

Place of pei forming services as affecting right, 
§ 221 

Pleading, actions for, § 255 

Population, compensation fixed according to, § 218 
Poundage, generally, post 
Primary liability for, § 252 
Prisoners, 

Arrest, etc., in civil proceedings, § 227 
Boarding, § 218 
Commitment, § 231 
Custody, § 231 
Discharge, § 231 
Transportation, §§ 227, 230 
Traveling expenses, § 248 
Prospective operation of statute regulating, § 216, 
p. 512 

Quantum meruit, recovery for services in excess 
of that allowed by statute, § 219 
Quarterly returns, making of, § 246 
Reasonable compensation, § 218 

Custody and care of property, § 238 
Sale of property, § 239 
Recovery back of excessive allowance, § 258 
Private individual, § 259 
Repeal of statutes relating to, § 216, p. 512 
Replevin, care and custody of property taken, 
§ 23S 

Return of process, § 226, §§ 234-237, pp 526-529 
Review, discretion of court in fixing amount, 
§ 254 

Right to compensation, § 215 
Salary or fees, § 217 
Sale of property, § 239 

Seai eh for persons charged with crime, § 229 
Search warrant, execution, § 226, n. 61 
Sequosti alion, custody and care of property taken 
under writ, § 238 
Service of, 

Process, § 226; §§ 234-237, pp. 526-529 
Subpoenas, § 233 


Compensation and reimbursement—Continued, 

Services outside of official duties, § 216, p. 512 
Settlement between parties as affecting right, 
§ 221 

State, liability for, § 253 
Statutoiy provisions, post 

Strict construction of statutes relating to, § 216, 
p. 514 

Subjects of, §§ 223-251, pp. 522-542 
Subpoenas, service of, § 233 
Substitute, § 225, pp. 519-522 
Taxation, §§ 254-257, pp. 547-553 
Time, pas r ment of compensation, § 256 
Transpoitation, 

Expenses, § 248 
Prisoners, § 230 

Civil proceedings, § 227 
Traveling expenses, § 248 
Turnkey fees, § 231 
Unnecessary services, § 216, p 512 
Unsuccessful attempt to serve process, § 226 
Waiver, § 220 

Warrant of arrest, execution of, § 229 
Witnesses, serving subpoenas or attachments for, 
§ 233 

Writ of possession, service of, § 236 
Complaint, 

Actions against officers or indemnitors, $ 155, 
pp 366-373 

Indemnity, action on bond, § 145 
Official bond, actions on, § 203, p 480 
Conclusiveness, return of piocess, § 161 
Concurrent powers and duties, § 42 
Conditioxial sales, 

Levy on pi operty sold on, liability of officer mak¬ 
ing, § 67 

Sale of property subject to, liability for refusal 
to sell, § 88, p. 29S 
Conditions pxecedent, 

Demand, generally, post 

Officers or indemnitors, actions against, § 146, 
p 3 oj § 148 
Official bond, 

Actions on, § 197, pp. 470-473 

Pleading compliance, § 203, p. 481 
Summary proceedings on, § 192, p. 459 

Conflict, 

Authority, service of process, § 44, p. 215 
Claims, amercement, liability as affected, § 175, 
p 407 

Directions, process, liability as affected, § 54 
Powers and duties, § 42 
Confusion of goods, 

Liability of officer levying on whole, § 68, p. 263 
Sale of intermingled goods, liability of officer 
making, § 87, p. 291 
Consecutive terms, eligibility for, § 6 
Consequential damages, official bond, liability in re¬ 
spect of, § 187 

Conservation of peace, powers and duties, § 42 
Conservator of the peace, § 1 
Consideration, indemnity, § 129 

^Conspiracy, official bonds, pleading in action on, 
§ 203, p 481 

Constitutional provisions, 

Amount of compensation, deputies, § 225, p. 520 
Approval of appointment of deputies, $ 22, p. 189 
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Constitutional provisions—Continued, - 

Compensation, § 216, pp. 510-513 
Disqualification, § 6 
Eligibility of constable, § 14 
Forfeiture of office, § 9 
Holding over, constables, § 16 
Mode of appointment of constables, § 13 
Number of deputies and assistants, § 23 
Oath of constable, § 15, p 182 
Powers and duties, § 35 
Qualification, § 6; § 15, p. 179 
Deputies, § 25 
Removal, 

Constable, § 18 
Sheriff, § 10, pp 167,168,171 
Selection of constable, g 13 
Suspension, 

Constable, § 17 
Sheriff, § 9 
Term of office, 

Constable, § 16 
Sheriff, § 8, p 161 

Time, qualifications, constables, § 15, p 179 
Title to office, jurisdiction of proceedings to try, 

§ 11 

Vacancy in office, 

Coroner as substitute for sheriff, § 32 
Filling vacancy, 

Constable, § 16 
Sheriff, § 8, p. 164 
Sheriff, § 8, pp. 163,164 

Construction, pleading, action against officer, § 155, 
p. 367 

Constructive attendance at court, fees, § 241 
Contempt proceeding, 

Demand as prerequisite to proceedings against 
officer, § 172, p. 395 
Discretion of court, § 172, p. 399 
Remedy against officers for official default, § 171 
Contest of election, qualification after decision, § 7, 
p. 157 

Continuance, actions against officers or indemnitors, 

§ 162, p. 385 
Contracts, 

Authority to enter into, § 49 
Compensation, 

Deputies, § 225, p 521 
Recovery on, § 219 
Right as resting on, § 215 
Deputies, 

Authority to bind sheriff by, § 37, p. 208 
Compensation, § 225, p 521 
Limitation of actions based on, § 151 
Official bond, liability in respect of personal con¬ 
tracts of officer, § 189, p 453 
Receiptor’s liability to officer on, § 212 

Conversion, 

Detention of possession of property in custody 
of, § 82, p. 283 

Official bond, liability on, § 188, p. 443 
Pleading in action against officer or indemnitor, 
g 155, p 368; § 156, p. 374 
Return of process, liability of officer for on fail¬ 
ure to make required return, § 110 
Conveyances, duty to execute, $ 47 


Conviction of crime, 

Deputies, eligibility as affected, § 24 
Disqualification, § 6 

Removal of sheriff on ground of, § 10, p. 169 
Convicts, 

Custody and control of, § 49 
Liabilities as to, § 117 
Coroner, 

Authority when acting as sheriff, § 38 
Compensation for services, § 225, p 521 
Liability when acting as sheriff, § 53 
Protection from civil liability while acting as 
sheriff, § 122, p 331 
Sheriff as including, § 1 
Substitute for sheiiff, § 32 
Corruption, 

Punitive damages of recoverable in action against 
officer or indemnitor based on, § 166 
Removal of sheriff for, § 10, p .169 
Costs, 

Actions against officers or indemnitors, § 167 
Duty to collect, § 48 
Expenses incurred, taxation as, § 254 
Indemnity, 

Action based on, § 138 
Action on bond, § 145 

Official bonds, liability in respect of, § 189, p. 
447 

Removal from office, proceedings for, § 10, p. 175 ,* 

§ 18 

Summary proceedings against, § 172, p. 400 
Counsel fees. Attorney’s fees, generally, ante 
Counties, 

Accounting to, office receipts, § 260, pp. 554-557 
Expenses incurred, liability for, § 253 
Territorial extent of authority, § 36 
County boards or commissioners, 

Appointment, filling vacancy in office of sheriff, 
§8, p 164 

Attendance at meetings of, § 43 
Compensation fixed by, § 218 
County courts, appointment of constables, filling va¬ 
cancy, § 16 
Court, 

Appointment of constable, 

Filling vacancy, § 16 
Validity of order, § 13 
Compensation for attendance at, § 241 
Duty to attend, § 35 

Official bond, release or discharge of sureties by, 

§ 182 

Payment of money collected into, § 48; § 91, 
p 303 

Removal of sheriffs, power in respect of, § 10, 
p. 167 

Vacancy in office, constables, filling and power to 
declare, § 16 

Courthouse, custody of, § 46 
Credit sales 

Deferred payments, liability for, § 91, p. 302 
Liability of officer in mating, § 80 
Creditors, deputy nominated by, liability for acts ofj § 
55, p. 239 

Crimes and offenses, §§ 173-176, pp. 401—415 
Liability in respect of, § 209 
Official bond, liability on, $ 189, p. 448 
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Crimes and offenses—Continued, 

Official defaults and misfeasances, § 209 
Prosecution and punishment, § 210 

Criminal laws, enforcement of, § 42 

Criminal proceedings, 

Compensation for services in, §§ 228-231 
Fees and expenses, 

Attendance at court, § 241 
Liability for, § 253 

Criminal process, stolen property taken under posses¬ 
sion under, liability for conversion by returning 
possession, § 82, p 283 

Cross complaint, official bond, actions on, § 203, p 
490 

Cruel treatment, prisoners, liability in respect of, § 
117 

Cumulative remedies, summary proceedings against 
officer, § 168 

Curative acts, official bond, § 178, p. 422 

Custody of goods or property, 

Bankruptcy of debtor, release of property on 
ground of, liability, § 81 
Bond, 

Official bond, liability for defaults with re¬ 
spect of, § 186 

Release of property in custody of officer on 
bond, liability, § 80 

Care required m respect of property in custody, 
§ 78, p. 276 

Compensation for, § 238 
Conversion of goods on, § 82, p. 283 
Damage to property in custody, liability, § 78, 
p. 274 

Delivery of property to persons entitled, liability 
of officer failing to deliver, § 82, p. 282 
Deputies, liability for default or negligence in re¬ 
spect to, § 55, p. 236 

Destruction of property in custody, consent of 
owner as relieving officer from liability, § 79 
Directions of party or attorney, release of prop¬ 
erty pursuant to, liability, § 81 
Disposition of property in custody, liability in 
respect of, § 82, p. 283 
Esto-ppel in respect of, § 83 
Exempt property, release of property levied on, 
liability, § 81 

Expiration of term, effect of, § 50 
Extent of liability for release or negligent loss of 
control of property levied on, § 84 
Indemnity, release of property for failure or re¬ 
fusal to indemnify officer, liability, § 81 
Injury to property in custody, liability, § 78, pp 
274-277 

Insolvency of debtor, release of property on 
ground of, liability of officer, § 81 
Inventory, returning possession for purpose of 
as affecting liability, § 82, p 284 
Levy ol attachment, § 45 

Liabilities arising out of, § 55, p. 236; §§ 78^85, 
pp. 274-286 

Loss of property in custody, 

Civil action based on, § 146, p 354 
Liability, § 78, pp 27^-277 
Mitigation of damages, release of property levied 
on, 8 85 


Custody of goods or property—Continued, 

Negligence, liability for loss of or inj*ury to prop¬ 
erty through, § 78, p 276 

Nominal damages, release of property levied on, 

§ 84 

Omissions, 

Liability of officer for omissions with respect 
to custody, § 82 

Parties* omissions as affecting liability for 
loss or injury to property m custody, § 79 
Payment of amount claimed, release of property 
on payment, liability, § 81 
Propriety of levy as affecting liability for loss or 
injury to goods in custody, § 79 
Reduction of damages, release of property levied 
on, § S5 

Reimbursement for expenses incurred, § 247 
Release of property levied on, 

Liability, §§ 80, 81, pp. 278-281; § 84 
Mitigation or reduction of damages, § 85 
Renewal of goods, remaining on premises for time 
reasonably necessary, § 82, p. 284 
Retaking property taken from sheriff, duty in re¬ 
spect of, § 78, p. 275 

Safe keeping of property m custody, § 78, p. 277 
Surrender of property levied on, liability of offi¬ 
cer, § 80 

Taking possession under process or writ, § 46 
Theft of property in custody, liability, § 78, p. 
275 

Use, 

Property in custody, liability in respect of, § 
82, p. 284 

Property levied on, liability of officers, § 85 
Validity of judgment or process as affecting li¬ 
ability for loss or injury to goods in custody, 
§ 79 

Waste, liability for waste in respect of goods in 
custody of, § 79 
Custody of law, 

Levy on goods or property in, liability, 

Damage resulting, § 6G 
Measure of recovery, § 74, p 271 
Nominal damages, § 76 

Sale of property in, liability of officer making, § 
87, p. 293 

Custody of money, § 48 

Excuse for failure or refusal to pay over to person 
entitled, § 96, p 309 

Liabilities arising out of, §§ 91, 92, pp. 302-306 
Failure or refusal to pay over to persons en¬ 
titled, § 95, pp. 308-311 

Official bond, liability in respect of matters re¬ 
lating to, § 188, pp. 442-446 
Damages, 

Amercement, pleading in proceeding for, § 176, p. 
413 

Exemplary damages, generally, post 
Liability for, § 52 

Measure of damages, generally, post 
Mitigation of damages, generally, post 
Nominal damages, generally, post 
Officers, actions by, § 214, p 509 
Officers or indemnitors, actions against, §§ 164- 
166 , , 
Instructions to jury, § 162, p, 386 
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Damages—Continued, 

Official bonds, actions on, § 207 
Burden of proof, § 204, p 494 
Pleading, § 203, p 483 
Presumptions, § 204, p 493 
Sale of property, 

Invalid or irregular sale, § 87, pp. 288-296 
Wrongful sale, § 90 

Summary proceedings against officer, § 172, p 
400 

Wrongful levy or seizure, generally, post 
De facto officers, 

Authority, § 40 
Bailiffs, § 30 
Civil liability, § 53 
Compensation, § 225, p. 519 
Constables in general, § 20 
Deputies, §§ 28, 40 

Liability for misconduct of, § 55, p. 238 
Official bond, liability for acts of, § 179 
Exercising duties of office without giving bond, § 
7, p 157 

Sheriff in general, § 7, p. 157; § 11 
Death, 

Discharge of duties in case of death of sheriff, 
§ 32 

Official bonds, liability as affected by death of 
officer, § 180 

Sale of property after death of debtor, liability 
of officer making, § 87, p. 289 
Surety on bond of sheriff, § 7, p 160 
Vacancy in office of sheriff, § 8, p 163 
Death sentence, 

Deputies, acting for sheriff in executing, § 37, p 
208 

Expense of building equipment to carry out, re¬ 
imbursement, § 247 
Fee for executing, § 228 

Debt, action of as proper remedy against sheriff, § 
147, p. 358 
Declaration, 

Indemnity, action on bond, § 145 
Officers or indemnitors, actions against, § 155, pp 
366-373 

Official bond, actions on, § 203, p. 480 
Deeds, 

Authority to give, § 47 
Expiration of term, execution after, § 50 
Failure or refusal to execute, sale of property, 
Liability, § 86 
Bond, § 187 

Pleading in action against officer for failure 
to execute, § 155, p 369 

Successor in office, execution or acknowledgment 
by, § 51 

Default, 

Amercements for, § 173 
Burden of proof in action for, § 159, p 378 
Civil action based on, §§ 146-167, pp. 353-390 
Collection of money, liability in respect of, 
§ 92 

Criminal responsibility, § 209 

Deputies ahtf assistants, § 55, pp. 232, 234^ 236; 

§146, p.354; §209 
Execution of process, post' 


Default—Continued, 

Jurisdiction of action against sheriff or con¬ 
stable for, § 150 
Official bonds, post 

Payment over of money collected, liability as de¬ 
pendent on, § 96, p 309 
Penalty for, § 173 
Venue of action for, § 150 
Default judgment, 

Official bonds, summary proceedings on, § 192, p. 
466 

Substitution of indemnitors as parties in action 
against sheriff after default, § 153 
Summary proceedings against officer, § 172, p 400 
Defenses, 

Amercement, pleading on proceeding for, § 176, p. 
413 

Compensation, actions for, § 255 

Recovery back of excessive allowance, § 258 
Indemnity, action on bond, § 145 
Officers, actions by § 214, p 508 
Officers or indemnitors, actions against, § 149 
Official bonds, 

Actions on, burden of proof, § 204, p. 494 
Summary proceedings on, § 192, p 459 
Burden of proof, § 192, p 464 
Removal of sheriff, proceeding for, § 10, p 172 
Pleadings, § 10, p. 173 

Return of process, actions to enforce liability for 
failure to execute or return, § 149 
Summary proceedings against officers, § 172, p. 396 
Wrongful levy or seizure, pleading of action based 
on, § 156, p 374 

Deferred payments, credit sales, liability for, § 91* 
p. 302 

Definitions, §§ 1-3, pp. 152-155 
Bad faith, § 10, p. 168 
Bailiff, § 23 
Constable, § 3 
Eligible, § 6, n. 33 
Elisors, § 33 
False return, § 114 
Fees, § 216, p. 512, n. 8 
Posse comitatus, § 34 
Special purposes, § 29 
Vacancy, § 8, p. 163, 

Delay, 

Collection of money, 

Liability in respect of, § 92 
Paying over money collected, liability for 
damages resulting, § 98 

Levy, summary proceeding against officers, § 168 
Official bonds, 

Actions on, § 200 

Execution of process, liability of bond, § 184 
Return of process, liability arising out of, §§ 110- 
112, pp. 317-322 

Sale of property, liability for damage resulting, 
§ 89 ' , ( 

Delegation of power, appointment of special deputy* 
§ 29 1 

Delivery, 

Bond, § 7, p 159 

Burden of proof In- action on, § 204, p 493 
Con?tables, | 15, P, 181 
deputies, § 25 ' ‘‘ 

Personal property feold on execution, § 47 


80 c j S.—86 
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Delivery—Continued, 

Time of bringing action against officer for failure 
to deliver property, § 151 
Demand, 

Execution of process, liability for damages from 
failure to make, § 57 

Fees, condition precedent to action for, § 255 
Indemnity, § 128 

Officers or indemnitors, actions against, 

Condition precedent, § 148 
Pleading, § 155, p 371 
Official bond, 

Condition precedent to, 

Action on, § 197, p. 472 
Summary proceedings on, § 192, p 459 
Liability dependent on, payment of money, 
§ 188, p 444 

Payment over of money collected, liability as de¬ 
pendent on, § 91, p 305 

Penalty, liability as dependent on, § 175, p. 410 
Receiptor’s liability to officer for failuie to re¬ 
deliver property on, § 212 
Summary pioceeding against officer, condition 
precedent, § 172, p 395 

Wrongful levy or seizure, liability as dependent 
on, § 68, p, 261 
Demurrer, 

Officer or indemnitor, actions against, § 155, p 367 
Official bonds, actions on, § 203, p. 491 
Deposits, 

Bank deposits, liability for loss of money by fail¬ 
ure of bank, § 91, p. 303 

Lieu of bail, liability of sheriff accepting, § 107 
Depreciated currency, liability in respect of accepting, 
§ 91, p 302; §97 

Deputies and assistants, §§ 21-34, pp. 187-203 
Abolishment of office, § 2 

Abuse of power, liability of sheriff or constables 
for acts involving, § 55, p 235 
Action as lying against for default, § 146, p. 354 
Actions by, § 214, p. 508 
Amercement for penalty for default of, § 173 
Appointment, § 22, pp. 188-191 
Arrest, power to make, § 37, p. 207 
Assault committed by, liability of sheriff or con¬ 
stable, § 55, p. 235 
Bailiffs, appointment as, § 30 
Bond or security, § 25 

Liabilities for acts of deputies or assistants, 
§ 179 

Liability for taking insufficient bond, § 55, 
p. 236 

Parties to action on, § 201, p. 478 
Principal as party to suit on bonds of deputy, 
§ 201, p 480 

Right of action on, § 194 
Civil liability, § 53 

Civil service, liability of sheriff for acts of deputy 
governed by, § 55, p 234 

Color of office, civil liability of sheriffs and con¬ 
stables for acts under, § 55, p 234 
Compensation, § 225, pp 519-522 
Liability for, §§ 252, 253 
Reimbursement for, § 250 
Contracts, 

Aut hority to bind sheriff by, § 37, p. 208 
Compensation, § 225, p. 521 


Deputies and assistants—Continued, 

Coroners, authority to appoint, § 38 
Creditors, liability for acts of deputy nominated 
by, § 55, p 239 

Criminal liability, refusal or failure to perform 
duty, § 209 

De facto deputies, §§ 28, 40 

Liability for misconduct of, § 55, p. 238 
Official bonds, liability for acts of, § 179 
Default, 

Civil action based on, § 146, p. 354 
Criminal responsibility, § 209 
Liability for, § 55, pp 232, 234, 236 
Defined, § 2 

Delegation of duties to, § 21 

Direction to deputy as affecting liability of sher¬ 
iff for acts of, § 55, p 239 
Disability benefits, § 216, p. 513 
Discharge, § 26 
Disqualification, § 41 
Duties, performance of, § 37, p. 206 
Eligibility, § 24 

De facto deputies, § 28 

Embezzlement, liability of sheriff, § 55, p 236 
Emergencies, additional deputies, § 23 
Estoppel to deny title or incumbency, § 27 
Evidence, official character, § 27 
Execution of process, liability of sheiiff or con¬ 
stable for negligence in respect of, § 55, p. 235 
Expiration of term, effect of, § 50 
Fees, recovery for services rendered by, § 216, 
p. 512 

Indemnity, action on bond, § 145 
Independent public officers, liability of sheriff for 
defaults or misconduct of deputies constitut¬ 
ing, § 55, p 234 

Joinder as parties in actions against officers or 
indemnitors, § 152 
Levy, liability of, 

Sheriff for failure to record, § 55, p. 237 
Sheriff or constable for default in respect of, 
§ 55, p 236 

Liability for acts or omissions of, § 55, pp 232-240 
Limitation on power of appointment, § 23 
Malfeasance, action as lying for, § 146, p. 355 
Malicious killing, liability of sheriff or constable 
for, § 55, p. 238 

Mileage for travel by deputies, § 251 
Misconduct, 

Liability for, § 55, p 232 
Removal of sheriff for, § 10, p. 169 
Misfeasance, criminal liability in respect of, § 209 
Mode of appointment, special deputies, § 29 
Money collected by, liability in respect of, § 91, 
p 305 

Negligence, action as lying for, § 146, p. 354 
Nonfeasance, liability of sheriff or constable for, 
§ 55, p. 633 

Notice to deputy as notice to sheriff, § 37, p 208 
Number of, § 23 

Office employees and assistants, § 30 
Powers and authority, § 37, p. 208 
Omissions, liability for, § 55, pp. 232-240 
Peace officers, status as, § 42 
Pensions and benefits, § 216, p. 513 
Per diem compensation, § 225, p. 521 
Posse comitatus, § 34 
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Deputies and assistants—Continued, 

Possession of office, § 27 
Powei and authority, § 37, pp. 206-209 
Presumptions, performance of duties, § 159, p. 377 
Proof of deputation, § 27 
Protection against civil liability, § 122, p. 331 
Punitive damages, liability of sheriff for miscon¬ 
duct of deputy, § 166 
Qualification, § 25 
Ratification of acts, 

Liability of sheriff in ease of, § 55, p 237 
Unauthorized person, § 37, p. 209 
Reimbursement for expenses, § 250 
Release by creditor, liability of sheriff for neglect 
of duties, § 55, p 240 
Removal from office, § 26 
Resignation, § 26 
Return, 

Liability for failure to make return of proc¬ 
ess, § 55, p 236 

Own name as deputy, § 37, p. 207 
Sales of property, liability for default in respect 
of, § 55, p. 236 
Scope of, 

Authority, civil liability of sheriffs and con¬ 
stables for acts within, § '55, p. 234 
Duties, liability of sheriff or constable for 
acts outside of, § 55, p 236 
Special deputies, § 29 

Suboidinate assistants, liability for defaults or 
misfeasance of, § 55, p 235 
Summary lemedies against, § 168 
Term of office, § 26 
Texmination, 

Incumbency of sheriff as affecting authority, 
§ 207, p. 209 

Office, liability of sheriff for acts of deputy 
after, § 55, p. 239 

Territorial extent of authority, § 36 
Title to office, § 27 
Underslieiiffs, generally, post 
Vacancy in office of sheriff, discharge of duties, 
§ 32 

Vacation of appointment, § 20 
Warrant for arrest, killing of person by deputy 
holding, liability of sheriff, § 55, p. 23S 
Diligence, 

Execution of process, § 44, p, 217; § 60, p 242 
Fees, collection of, § 260, p. 555 
Indemnity, lack of on part of officer as releasing 
indemnitors, § 143 

Removal of sheriff for failure to exercise, § 10, 
p. 170 

Direction of process, 

Authority to serve as affected, § 44, p, 215 
Liability for failure to follow or comply with, 
§ 54 

Direction of verdict, 

Officers or indemnitors, actions against, § 162, 
p 3S6 

Official bonds, actions on, § 205, p. 498 
Removal of sheriff, proceedings for, § 10, p 174 
Disbursements and expenses, §§ 247-250, pp. 535-540 
Actions, 

Expenses, actions for, § 255 
Reimbursement for expenses of, § 247 
Affidavits, allowance based on, § 254 


Disbursements and expenses—Continued, 

Allowance, §§ 250, 254 

Attachment, liability for, § 252 

Attorney’s fees, § 247 

Care and custody of property, § 247 

Certification by court, § 254 

Clerk hire, § 250 

Costs, taxation as, § 254 

Counties, liability for expenses incurred, § 253 

Criminal cases, liability for, § 253 

Evidence, actions for reimbuisement, § 255 

Extradition, liability for, § 253 

Fund out of which payable, § 254 

Guards, allowance for, § 250 

Janitor service, § 250 

Liability for, §§ 252, 253, pp 543-547 

Mileage, § 251 

Office expenses and supplies, § 249 
Official bonds, 

Litigation, liability of official bond, § 189, 
p. 447 

Recovery m action on, § 207 
Pleading, actions to recover, § 255 
Pnmary liability for reimbursement, § 252 
Reimbursement, §§ 247, 251, 252, 255 
Removal of property, § 247 
Retention from proceeds of sale, § 254 
Statements of account of, § 48 
States, liability for expenses incurred, § 253 
Stenographers, allowance for, § 250 
Storage of goods, § 247 
Transpoitation charges, § 248 
Traveling expenses, §§ 248, 251 
Discharge, 

Deputies, § 26 

Official bond, sureties on, § 182 
Prisoneis, fees, accounting for, § 260, p. 555 
Discretion of court, 

Amercement, §§ 173, 174 
Bailiffs, employment, § 30 

Compensation of sheriff, appeal from decision of 
county board fixing, § 218 
Contempt proceedings, § 172, p 399 
Disqualification for interest or prejudice, § 41 
Official bond, 

Action on, § 197, p 473 
Release or discharge of sureties, § 182 
Penalty, amount of, § 174 
Dismissal and nonsuit, 

Officers or indemnitors, actions against, § 162„ 
p 386 

Official bonds, actions on, § 205, p 498 
Disoiderly conduct, duty to suppress, § 42, n. 43 
Disorderly persons, fees for arresting, § 229 
Disposition of money, 

Deputies, liability for negligence or default in re¬ 
spect to, § 55, p. 236 
Money received, disposition of, § 48 
Official bond, liability in respect of matters relat¬ 
ing to, § 188, pp. 442-446 
Disqualification, §§ 6,14, 41 
Coroner as, 

Authorized to serve process, § 38 
Substitute, § 32 

Elisor, appointment in case of, § 33 
Distinctions, sheriff de jure and de facto, § 12 
Distress, special constable, appointment to make, § 29 
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Distress warrants, 

Compensation for levying, § 237 
Excess levy on, liability of officer making, § 70 
Protection of officer from liability in respect of, 
§ 122, p. 333 

Documentary evidence, actions against officers or in¬ 
demnitors, admissibility, § 160 
Dogs, destruction of dogs running at large, § 49 
Dormant judgment, 

Levy under, rejection of affidavit of illegality, 
§ 126 

Liability of officer for failure to levy and sell un¬ 
der execution based on, § GO, p 244 
Double compensation, attendance at eouit, § 241 
Duration, official bonds, liability of, § 180 
Duress, 

Execution of process, liability of officer bolding 
debtor under duress, § 62 
Indemnity, attack on bond on ground of, § 145 
Resignation of sheriff, § 9 
Duties Powers and duties, generally, post 
Election, § 4 

Compensation for services m connection with 
elections, §§ 243, 253 
Constables in general, §§ 13,16 
De facto sheriff, § 12 
Eligibility as established by, § 6 
Filling vacancy, 

Constable, § 16 
Sheriff, § 8, p. 165 

Mileage, posting of notices and making returns, 
§ 251 

Powers and duties with respect to elections, § 49 
Removal for misconduct pnor to election, § 10, 
p 171 

Election of remedies, official bonds, enforcement of 
liability, § 195 

Elective public officer, sheriff as, § 1 
Eligibility, §§ 6, 14 
Deputies, § 24 

De facto deputies, § 28 
Elisors, appointment, etc*, § 33 
Embezzlement, 

Clerk in office of sheriff, liability in respect of, 
§ 55, p 236 

Official bond, liability, § 188, p. 443 
Emergency, 

Deputies and assistants, additional deputies, § 23 
Elisors, appointment m, § 33 
Encumbrances, 

Levy on property subject to, liability of officer 
making, § 67 

Sale of encumbered property, liability of officer 
making, § 87, p. 293 

Endorsement, execution, date of delivery, amercement 
or penalty for failure to endorse, § 173 
Enforcement, judgment, actions against officers or in¬ 
demnitors, § 163 
Equitable relief, 

Amercement or penalties against officer, § 173 
Judgment against sheriff, § 163 
Equity, official bonds, enforcement of liability by suit 
in, § 195 
Escape, 

Amercement for penalties for permitting, § 173 
Arrest of escaping offender, pursuit into other 
county, § 36 


Escape—Continued, 

Case, action on, as proper remedy to enforce lia¬ 
bility for permitting escape of debtor, § 147, 
p. 357 

Criminal liability for allowing, § 209 
Damages recoverable from sheriffs for escape of 
pusoner arrested on mesne process, § 109 
Debt, action of, as proper remedy to enforce lia¬ 
bility against officer permitting, § 147, p 35S 
Deputy negligently permitting, liability of sheriff 
or constable, § 55, p. 235 

Evidence in action against officer based on, ad¬ 
missibility, § 160 

Extent of liability for escape of prisoner, § 120 
Jail liberties or limits bond, 

Defense to action by officers against sureties 
on, § 214, p. 508 

Recovery against obligors on, § 213 
Variance in action on, § 214, p. 509 
Liability for damage resulting from escape of 
pusoner, § 118 

Limitation of actions for, § 151 

Measure of damages for escape of prisoner, § 120 

Official bond, 

Liability on, § 189, p. 450 
Pleading in action on, § 203, p. 489 
Penalty, immediate retaking as bar to suit for, 
§ 175, p. 406 

Pleading in action against officer based on, § 155, 
p. 370 

Defense, § 156, p. 375 

Relief from liability for escape of prisoner, § 119 
Summary proceeding against officer permitting 
escape of debtor, § 168 
Estoppel, 

Action against officer, maintenance of, § 146, 
p. 356 

Bail, sheriff voluntarily assuming position of, 
§ 49 

Compensation, § 220 

Deputies, § 225, p 521 

Recovery back of excessive allowance, § 258 
Coroner, denial of authority to act, § 38 
Deputies, 

Compensation, § 225, p 521 
Denial of title or incumbency, § 27 
False return, right of action as affected, § 115 
Indemnity, denial of ownership of property, § 141 
Official bonds, denial of official character of prin¬ 
cipal, § 178, p 417 
Receiptor of attached property, § 212 
Wrongful levy or seizure, § 72, p. 267 
Evidence, 

Accounting for fees, action to compel, § 260, p. 557 
Amercement proceeding, § 176, p. 413 
Appointment or election, 

Bailiff, § 30 
Constable, § 13 

Special constable, § 29 
Burden of proof, generally, ante 
Compensation, actions for, § 255 
Indemnity, action on bond, § 145 
Officers, 

Actions by, § 214, p. 509 
Criminal prosecution against, § 210 
Summary proceedings against, $ 172, p. 398; 
§ 192, p. 464 
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Evidence—Continued, 

Officers or indemnitors, actions against, §§ 160, 
161 

Official bonds, 

Actions on, § 204, pp 492-496 
Summary proceeding on, § 192, p 464 
Penalties, pioceedmgs to impose or to recover, 

§ 176, p. 413; § 224 
Presumptions, geneially, post 
Qualification, § 7, p. 15S 

Removal fiom office, proceedings for, § 10, p 173; 

§ 18 

Summary proceedings against officer, § 172, 
p 398 ; § 192, p. 464 
Title to office, 

Constables, § 19 
Deputies, § 27 
Sheriff, § 11 

Exceeding authority, liability of official bond, § 189, 
p. 446 

Excessive levy, liability for making, § 70 

Case, action on, as proper remedy to enforce lia¬ 
bility, § 147, p. 357 

Excessive sales, liability of officer selling more prop¬ 
el ty than necessary, § 87, p 296 
Execution, 

Amercement for penalty for failure to endorse 
date of delivery, § 173 
Compensation and reimbursement, ante 
Deputies, acting for sheriff in making, § 37, p 207 
Disposition of money collected on, § 48 
Levy of, § 45 

Negligence or delay in service of, liability, § 56 
Receiptor’s liability for property taken on, § 212 
Special constable appointed to serve, bond, § 29 
Execution of process, §§ 44, 45, pp. 214r-219 
See, also, 

Levy, generally, post 
Service of process, generally, post 
Abuse of process, liability of officer, § 62 
Affidavit of illegality, 

Rejection of levy under dormant judgment, 
§ 126 

Several executions, affidavit as excuse for not 
proceeding with rest, § CO, p. 234 
Arrest, liability for damages resulting from fail¬ 
ure to arrest, § 58 

Assault committed in, liability of officer, § 62 
Authority to execute, showing with respect to 
liability of officer, § 122, p 332 
Breaking into premises, liability for wrongful 
breaking, § 62 

Burden of proof based on failure to execute, 
§ 159, p. 379 

•Case, action on, as proper remedy to enforce lia¬ 
bility for failure to execute, § 147, p. 357 
•Committing debtor to jail other than that nearest 
residence, liability of officer, § 62 
•Compliance with directions as relieving officer 
from liability as result of, § 54 
Consideration for debtor as excuse for default, 
§ 60, p. 243 

♦Criminal liability for refusal to execute, § 209 
Debt, action of, as proper remedy against sheriff 
for failure to execute, § 147, p. 358 


Execution of process—Continued, 

Default, §§ 56-61, pp. 240-251 

Absence of debtor as affecting liability, § 60, 
p 243 

Absolute liability as resulting, § 60, p. 242 
Agreements as affecting liability of officer, 
§ 60, p. 247 

Alias writ, issuance of or failure to issue as 
affecting liability, § 60, p 247 
Amount for which officer is liable, § 61 
Amount of property available as affecting lia¬ 
bility of officer, § 60, p 245 
Arrest on civil process, failure to arrest, § 58 
Availability of pioperty for levy or seizure 
as essential to Lability, § 60, p 244 
Bankruptcy of debtor as affecting liability, 

§ 60, p 248 

Bond preventing execution as relieving officer 
from liability, § 60, p 248 
Case as proper remedy to enforce liability, 

§ 147, p 357 

Civil action based on, § 146, p 354 
Collectibility of debt as affecting liability of 
officer, § 60, p. 247 

Consideration for debtor as excuse, § 60, 
p. 243 

Contributory negligence of injured party as 
relieving sheriff of liability, § 60, p. 246 
Defective levy, § 59 

Defects in proceeding as relieving officer of 
liability, § 60, p 244 

Demand as prerequisite to action for, § 56; 

§ 197, p. 472 

Difficulty in executing as excuse for failure 
to levy, § 60, p 243 
Diligence required, § 60, p. 242 
Evidence m action against officer for failure 
to execute, § 160 
Excuse for, § 60, p 243 
Exempt property, § 60, p 245 
Extent of liability, § 61 
Indemnity, failure or refusal to give as af¬ 
fecting Lability, § 60, p. 246 
Indian reservation, refusal to levy on prop¬ 
erty of, § 60, p. 245 

Injunction preventing execution as relieving 
officer from liability, § 60, p. 248 
Insolvency of debtor as affecting liability of 
officer, § 60, p. 248 
Insufficient levy, § 59 

Intent as affecting liability for damage re¬ 
sulting, § 60, p. 243 

Irregularity in proceedings as relieving sher¬ 
iff of liability, § 60, p. 243 
Issuance of second writ as essential to lia¬ 
bility, § 60, p. 247 

Justification for refusal to levy, § 60, p. 246 
Levy on property, § 60, p. 243 
Liability in respect of, § 56; § 60; pp 242- 
250; § 61 

Lien on property as relieving sheriff of lia¬ 
bility for failure to levy, § 60, p. 246 
Nominal damages, § 60, p 249; § 61 
Official bond, 

Liability for default, § 184 
Pleading, failure to execute as breach, 
,, § 203, p. 484 
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Execution of process—Continued, 

Default—Continued, 

Ownership of property as affecting liability, 
§ 60, p. 245 

Particular defaults or omissions, § 5T 
Payment of debt as affecting liability of offi¬ 
cer, § 60, p 247 

Pecuniary damage as essential to liability of 
officer, § 60, p 249 
Pleading, 

Action for failure to execute, § 155, p 36S 
Official bond, failure to execute as 
breach, § 203, p 484 

Presumption in action against sheriff for 
failure to execute, § 159, p 377 
Prevention by bond, supersedeas, etc, as 
relieving officer from liability, § 60, p 248 
Proximate cause of damage, § 60, p, 242 
Seduction of liability of officeis, § 61 
Release of debtor or levy as affecting liability 
of officer, § 60, p. 247 
Relief from liability, § 60, pp 242-250 
Second writ, failure to issue, as affecting lia¬ 
bility, § 60, p. 247 

Stay preventing execution as relieving officer 
fiom liability, § 60, p 248 
Summary proceeding against officer, § 168 
Supersedeas pi eventing execution as reliev¬ 
ing officer from liability, § 60, p 248 
Time of executing, § 60, p. 242 
Validity of proceedings as essential to lia¬ 
bility of officer, § CO, p. 244 
Defective levy, § 59 

Liability of officer, § 61 
Defects in proceeding as depiiving officer of, 
Liability, § 60, p. 244 
Protection, § 124 
Delay, 

Official bond, liability on, § 184 
Removal of attached property from leased 
premises, liability of officeis, § 62 
Demand, 

Condition precedent to action on bond for 
failure to execute, § 197, p 472 
Liability for damages for failure to make, 
§ 57 

Prerequisite to action for default, § 56 
Deputies, liability of sheriff or constable for fail¬ 
ure to serve, etc, § 55, p 235 
Diligence, § 60, p 242 
Disqualification, § 41 

Entry on premises, liability for wiongful entry, 
§ 02 

Exemption, 

Default, exempt property, § 60, p. 245 
Indemnity to officer on allowing claim of, 
§ 128 

Liability for recognizing claim of, § 57 
Expiiation of teim, 

Commencement after going out of office, § 50 
Completion, § 50 

Failure to execute. Default, generally, ante, un¬ 
der this head 

Forfeiture of protection of officer making, § 127 
Indemnity, geneially, post 
Indictment charging neglect, § 210 


Execution of process—Continued, 

Insufficient levy, § 59 

Liability of officer, § 61 

Inventoiy of pioperty levied on, liability of offi¬ 
cer for failure to make, § 62 
Irregularities in proceedings leading up to judg¬ 
ment, etc, as depiiving officer of piotection r 
§ 124 

Jurisdiction of court, protection of officer execut¬ 
ing process as dependent on, § 123 
Justification, 

Necessity for showing as respects liability of 
officer executing, § 122, p 332 
Refusal to levy, § 60, p 246 
Mandate of writ, protection of sheriff executing 
process, § 122, p. 333 
Mileage, § 251 

Negligence, liability for damage resulting from, 

§ 56 

Official bond, 

Liability for default or improprieties with 
respect to, § 184 

Pleading, failure to execute as breach, § 203, 
p. 484 

Order of, § 44, p. 215 
Pleading, 

Action for failure to execute, § 155, p 368 
Failure to execute as breach of bond, § 203, 
p 484 

Preference to junior writ, liability for giving, 
§§ 57, 61 

Presumptions, § 159, p 377 
Private capacity, fees of persons serving in, § 225, 
p. 522 

Protection of officers, § 122, pp. 331, 333, 334; 
§§ 124^-127 

Regularity of proceedings, protection of officer 
executing process as dependent on, § 124 
Second, 

Levy, protection of officer from liability for, 
§ 126 

Writ, failure to issue second writ as affect¬ 
ing liability in respect of default, § 60, 
p 247 

Statutory notice, liability for failure to file, § 57 
Stay of proceeding, 

Preventing execution as relieving officer from 
liability, § 60, p 248 

Protection of officer in liability in respect of, 
§ 122, p 334 

Strangers aiding in, civil liability, § 53 
Successors, execution by, § 51 
Summary proceedings against officers for failure* 
to execute, § 168 
Supersedeas, 

Preventing execution as relieving officer from 
liability, § 60, p. 248 

Protection of officer in acts done in execution,. 
§ 122, p. 333 

Time, 

Default in executing, § 60, p. 242 
Receipt of writ, failure to note as rendering 
officer liable for resulting damage, 8 62 
Tortious acts committed in, liability of officers, 
§ 62 

Unnecessary injury or hardship caused in, lia¬ 
bility of officers, § 62 
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Execution of process—Continued, 

Validity of, 

Judgment or order as essential to protection 
of officer executing, § 125 
Proceedings as essential to officer’s liability 
in respect of default, § 60, p. 244 
Process, protection of officer executing as de¬ 
pendent on, § 126 

Wrongful acts in connection with, § 62 
Protection of officer, § 127 
Exemplary damages, 

Actions against officers or indemnitors, § 166 
Indemnity, 

Assertion of claim in petition in action on 
indemnity bond, § 155, p 367 
Liability of indemnitors, § 138 
Recovery from indemnitors, § 137 
Official bonds, recovery in action on, § 207 
Return of process, failure to make or delay in 
making, § 112 

Wrongful levy or seizure, § 77 
Exempt property, 

Amercement for failure to levy on and sell prop¬ 
erty claimed as exempt, § 175, p. 408 
Civil action based on levy on and sale of, § 146, 
p. 354 

Criminal responsibility for levying on, § 209 
Execution of process, 

Indemnity to officer where property is claimed 
exempt, § 128 

Liability for recognizing claim of exemption, 
§ 57 

Liability of officer, 

Failure to levy on exempt property, § 60, 
p. 245 

Making levy, § 66 
Release of property levied on, § 81 
Official bond, liability for levy on, § 185 
Penalty for levying on, fraudulent claim of ex¬ 
emption as affecting liability, § 175, p. 409 
Pleading in action against officer or indemnitors 
for seizure of, § 155, p. 372 
Sales, post 

Wrongful levy or seizure, post 
Exhaustion of remedies, official bond, condition pre¬ 
cedent to action on, § 197, p 471 
Expenses. Disbursements and expenses, generally, 
ante 

Expiration of term or office, 

Action against former sheriff in individual ca¬ 
pacity after, § 151 

Amercement of officer after, § 175, p. 408 
Completion of execution of process or writ, § 50 
Failure to deliver property to successor, liability, 
§ 78, p. 275 

Fees and commissions, recovery after, § 224 
*Levy on property under execution coming into 
hands of sheriff after, liability, § 69 
Misfeasance or nonfeasance of deputy after, lia¬ 
bility in respect of, § 55, p. 239 
' Official bond, liability as affected, § 180 
Return of process, excuse for failure to return, 
§ 111, p. 320 

Sale of property, expiration of term before return 
day as excuse for refusal to sell, § 88, p. 297 
"Vacancy in office as created, § 8, p. 162 


Expiration of writ, execution of process after, protec¬ 
tion of officer making, § 126 

Extension of term, official bond, liability as affected, 
§ ISO 

Extortion, 

Deputies, liability of sheriff or constable, § 55, p. 
235 

Removal of sheriff on ground of, § 10, p. 169 
Extradition, expenses of, 

Liability for, § 253 
Traveling expenses, mileage, § 251 
False arrest, liability for, § 121 
False return, 

Action based on, § 146, p 354; § 147, p 357; § 
151; § 155, p. 372; § 156, p 375; § 159, p 
380; § 160 

Amercement for, § 173 

Burden of proof in action based on, § 159, p. 380 
Case, action on, as pfoper remedy to enforce li¬ 
ability for making, § 147, p. 357 
Criminal liability, § 209 

Evidence in action based on, admissibility, § 160 
Fine or penalty for making, § 173 

Innocent mistake as affecting liability, § 175, 
p. 408 

Payment of debt as affecting liability, 5 175, 
p. 407 

Liability for injury resulting, §§ 114-116, pp. 322- 
326 

Limitation of actions for, § 151 
Official bond, 

Issues in action based on, § 203, p. 491 
Liability on, 

Making false return, § 189, p. 449 
Nonpossession of property as affecting, § 
189, p. 450 

Pleading as breach in action on, § 203, pi 488 
Summary remedy on, § 192, p. 457 
Pleading in action based on, 

Action against officer or indemnitor, § 155, p. 
372 

Breach of bond, § 203, p. 488 
Defense, § 156, p. 375 
Remedy of injured person, § 147, p 357 
Summary proceedings against officer, § 168 
Issues, § 172, p 399 

Fee book, recovery of fees as dependent on keeping 
of, § 254 
Fees, § 217 

See, also, 

Commissions, generally, ante 
Compensation and reimbursement, gen¬ 
erally, ante 

Accounting, § 260, pp. 554-557 
Actions, 

Accounting, action for, $ 260, p. 557 
Fees, action for, § 255 
Liability for fees in civil actions, § 253 
Additional allowance, § 218 
Advertising sale of property, 8 239 
Allowance by court, § 254 

Appraisement of attached property, § 235, p. 527 
Arraignment of prisoner, § 231 
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Fee&—Ooiitinned, 

Arrest, 

i Civil proceedings, § 227 

Execution and service of warrant, §§ 227, 229 
Vagrants, § 229 
Attachment, 

Levy and return, § 235, pp 526-520 
Liability for fees, § 252 
Attendance at court, § 241 
Attorneys, liability for, § 252 
Bill of particulars, § 254 
Bonds, services in connection with, § 244 
Certification by court, § 254 
Collection, 

Diligence, § 260, p 555 

Illegal fees, removal of sheriff on ground of, 
§ 10, p 169 

Recovery of fees collected by action on offi¬ 
cial bond, § 194 

Colorable attendance at court, § 241 

Commitment of prisoner, § 231 

Constructive attendance at court, § 241 

Copies of writs and processes, attestation, § 245 

Coroner, § 225, p 521 

County treasury, payment into, § 260, p. 554 

Credits, accounting for, § 260, p 556 

Criminal cases, liability for, § 253 

Death sentence, executing, § 228 

Defenses, actions for, § 255 

Demand as condition precedent to action for, § 255 

Deputies, services rendered by, § 216, p. 512 

Discharge of prisoner, § 231; § 260, p. 555 

Distress warrant, levy under, § 237 

Drawing jurors, § 242 

Estoppel in respect of, § 220, n. 71 

Excessive fees, § 218 

Penalty for charging, § 224 
Execution, 

Levy and return, § 235, p. 528 
Search warrant, § 226, p 61 
Expiration of term of office as affecting right, § 
222 

Forfeiture, § 224 

Fund out of which payable, § 254 

Inventory of attached property, § 235, p 527 

Jurors, drawing or summoning, §§ 242, 253 

Liability for, §§ 252, 253, pp. 543-547 

Lien for, § 257 

Lien on, § 52 

Misdemeanor cases, accounting for, § 260, p. 555 
Necessary services, § 216, p 512 
Nominal attendance at court, § 241 
Official bond, 

Liability on in respect of matters relating to, 
§ 389, p 453 

Recovery of fees collected by action on, § 194 
Payment, 

Counties, over to, § 260, p 555 
County treasury, into, § 260, p. 554 
Time, § 250 

Penalty, exaction of illegal or excessive fees, § 
224 

Place of perfoiming services as affecting right, § 
221 

Prepayment, § 250 

Primary liability to officer, § 252 


Fees—Continued, 

Private capacity, process served in, § 225, p. 
522 

Quarterly returns to court, making of, § 246 
Recovery as dependent on keeping of fee book, & 
254 

Reports as to, § 260, p 554 
Retention by officer, § 254 
Salary in lieu of, § 217 
Sale of property, §§ 239, 253 
Service, 

Process, § 225, p. 522; § 220 

Subpoenas, § 233 

Writ of possession, § 236 

'Settlement between parties as affecting right, 8 
221 

Statements of account of, § 48 

Statutory provisions, § 218 

Subpoenas, service of, § 233 

Summoning jurors, §§ 242, 253 

Surcharging account in respect of, § 260, p. 550 

Time, 

Allowance, § 254 
Payment, § 256 
Turnkey fees, § 231 

Unsuccessful attempt to serve process, § 220 
Waiver, 

Lien for fees, § 257 
Prepayment, § 256 
Taxation of fees, § 254 
Warrants, 

Execution, 

Search warrant, § 226, n. 61 
Warrant of arrest, § 227 
Levy under distress warrant, § 237 
Service of warrant of arrest, § 229 
Witnesses, serving subpoenas on, § 233 
Writ of possession, service of, § 236 
Filing, 

Appointment, 

Deputies, § 22, p. 189 
Special deputy, § 29 
Bond, 

Constable, § 15, p. 181 

Lack of as affecting liability, § 178, p. 422 
Sheriff, § 7, p. 159 

Filling vacancies in office of sheriff, § 8, p. 163 
Findings, 

Actions against officers or indemnitors, § 102, 

387 

Official bonds, 

Actions on, § 205, p. 498 
Summary proceedings on, § 192, p. 465 
Summary proceedings against officer, § 172, p 399" 
Fines and penalties, §§ 173-176, pp. 401-415 
Amount, § 174 
Bond of sheriff, § 7, p. 159 

Burden of proof* proceeding to impose, § 170, p. 
413 

Collectibility of debt as essential to liability, 
§ 175, p. 406 

Commission on fines collected, § 240 
Conflicting claims or proceedings, § 175, p. 407 
Construction as to construction and operation of 
statutes providing for, § 173 
Default in respect of collection -of money, li¬ 
ability for, 8 91, p. 304 
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Pines and penalties—Continued, 

Defaults for which penalization proper, § 173 
Demand, liability as dependent on, § 175, p. 410 
Duty to, 

Act as essential to liability, § 175, p. 404 
Collect, § 4S 

Escape, immediate retaking, bar to suit for penal¬ 
ty, § 175, p 406 

Evidence, proceeding to impose penalty, § 176, 
p. 413 

Exempt property, levy on, fraudulent claim of ex¬ 
emption, § 175, p 409 
False return, 

Innocent mistake as affecting liability, § 175, 
p 408 

Payment of debt as affecting liability, § 175, 
p. 407 

Fees, exaction of illegal or excessive fees, § 224 
Hearing and proceeding to impose penalty, § 176, 
P 414 

Indictment charging failure to pay over, § 210 
Injury as essential to liability, § 175, p 405 
Interest, § 174 

Miscellaneous matters affecting liability, § 175, 
p. 410 

Official bonds, post 

Omissions of complaining party affecting li¬ 
ability, § 175, p 409 

Particular matters affecting liability, § 175, pp 
404—411 

Parties to proceeding to impose, § 376, p 412 
Payment of debt as affecting liability, § 175, p 
406 

Proceeding relating to, § 176, pp. 411-415 
Refusal to serve, § 5 s 
Statutory provisions, post 

Termination of incumbency as affecting liability, 
§ 175, p 408 

Trial of proceeding to impose penalty, § 176, p 
414 

Validity of judgment, etc., as essential to liabili¬ 
ty, § 175, p. 404 

Fingerprinting, criminal liability for failure to finger¬ 
print person arrested, § 209 
Force, use of, 

Executing process, § 44, p. 216 
Malang arrest, § 121 
Forcible entry and detainer, 

Service of civil process, criminal liability, § 209 
Writs of, protection of officers from liability in 
respect of, § 122, p. 333 
Forfeitures, 

Fees, § 224 

Indictment charging failure to pay over for¬ 
feitures collected, § 210 
Office of, 

Constable, § 15, p 180; §17 
Sheriff, § 9 
Official bond, § 181 
Forgery, bond, 

Acceptance of bond with forged signatures, § 101 
Constable’s bond, § 15, p. 180 
Forthcoming bond, 

Bringing in obligors as parties defendant in ac¬ 
tion against sheriff, § 153 

Delivery of property levied on under execution 
to clfdmant on, liability of officer, § 80 


Fraud, indemnity, defense of in action on bond. § 145 
Fraudulent conveyances, 

Levy on property fraudulently conveyed, liability 
of officer making, § 68, p. 261 
Sale of property in possession of fraudulent 
grantee, liability of officer, § 87, p 290 
Fugitives, compensation for unsuccessful pursuit of, 
§ 229 

Functions, special deputies, § 29 
Garnishment, 

Deputies, acting for sheriff in serving summons, 

§ 37, p. 208 

Money collected by officer, excuse for failure to 
pay over, § 96, p. 310 
Return, § 44, p. 217 

Sale of property under execution after notice of 
garnishment of debt, liability of officer mak¬ 
ing, § 87, p. 289 
General denial, 

Actions against officers or indemnitors, evidence 
admissible under, § 158 
Official bond, action on, § 203, p 489 
Generic term, sheriff as, § 1 

Good faith, removal of sheriff for acts done in, § 10, 

p 168 

Governor, 

Appointment, filling vacancy in office of sheriff, 

§ 8, p 164 

Commission from, § 7, p. 157 

Official bonds, discharge of sureties by action of, 

§ 1S2 

Removal of sheriff, § 10, pp. 167, 171, 173, 175 
Grand jury, removal of sheriff on accusation by, § 10, 
p. 171 

Grounds for removal of sheriff, § 10, p. 168 
Guardian, disqualification to act as, § 41 
Guards, reimbursement for expenses of guards neces¬ 
sarily employed, § 250 

Hardship, execution ot process, liability of Officer 
causing, § 62 
Hearing, 

Amercement proceeding, § 176, p. 414 
Penalty, proceeding to impose, § 176, p. 414 
Removal of sheriff, proceedings for, § 10, p 171 
Summary proceedings against officers, § 172, p. 
399 

High constables, power and authority, § 39 
Highway patrol, deputies for, appointment, § 22, p. 
188 

Holding over, 

Appointment to fill vacancy, § 8, p. 165 
Constables m general, § 16 

Coroner, rights as against former sheriff claim¬ 
ing to hold over, § 32 

New business, entering on notwithstanding expira¬ 
tion of term, § 50 
Official bonds, liability, § 180 
Sheriff, in general, § 8, pp 162,165 
Husband and' wife, levy on separate property of mar¬ 
ried woman under process against husband, li¬ 
ability of officer making, § 68, p. 261 
Implied liability to indemnify officer, § 130 
Imprisonment, 

Execution pf process, liability of officer imprison- 
r 1 ing citizen m, § 62 



INDEX TO SHERIFFS AND CONSTABLES 


Imprisonment—Continued, 

Official bond, 

Liability on for wrongful imprisonment, § 189, 
p. 454 

Pleading wrongful imprisonment m action on, 
§ 203, p. 488 

Inadequate price, sale of property, liability of officer, 

§ 87, p. 295 

Incompatible office, acceptance as vacating office of 
sheriff, § 8, p. 163 

Incorrigible children, fees for arresting, § 229 
Indemnity, §§ 128-145, pp. 339-353 

See, also, Bond or security, generally, ante 
Accrual of liability, § 139 

Implied promise to furnish, § 139 
Actions against indemnitors, §§ 146-167, pp. 353- 
390 

Officer’s action against indemnitors, § 145 
Additional remedy for one injured or damaged 
by acts of officer, § 133 

Adverse claim, demand on nullification of, § 128 
Affidavits, bond as required to be accompanied by, 
§ 129 

Amercement, failure to furnish indemnity and 
demand as precluding, § 175, p 409 
Amount, § 129 

Bankruptcy, discharge of principal in as affecting 
liability, § 143 
Burden of proof, 

Action on, § 145 

Justification for refusal to proceed on receiv¬ 
ing, § 135 

Cancellation of bond, § 143 
Cessation of officer’s liability, effect of, § 143 
Circumstantial evidence, admissibility in action 
on bond, § 160 

Claim of exemption, allowance of, § 128 
Claimant, 

Liability of indemnity bonds, § 137 
Right of action, § 134 
Clerical errors m bond, effect of, § 129 
Collusion, defense of in action on bond, § 145 
Complaint, action on bond, § 145 
Conclusiveness on indemnitors of judgment 
against officer, § 140 

Condition precedent to action on bond, § 145 

Conditions of bond, § 129 

Consideration, § 129 

Construction of bond of, § 137 

Costs, 

Action based on, § 138 
Action on bond, § 145 
Counsel fees, 

Action based on, § 138 

Assertion of claim for in petition in action 
on, § 155, p. 307 

Covenant not to sue sureties on bond, effect of, 
§ 343 

Cumulative remedy for one injured or damaged by 
acts of officer, § 133 
Declaration, action on bond, § 145 
Default m execution of process, failure or refusal 
to give indemnity as affecting liability, § 60, 
p. 240 

Defective bond, justification for refusal to proceed, 
$ 335 


Indemnity—Continued, 

Defenses, action on bond, § 145 

Demand, § 128 

Deputies, 

Action on bond, § 145 
Bond indemnifying sheriff, § 25 
Description of property, failure of bond to de¬ 
scribe, § 129 

Diligence, lack of on part of officer as releasing 
indemnitors, § 143 
Discharge of liability, § 143 
Discretion of officer, § 128 

Disposition of proceeds of property, liability as 
affected, § 142 

Duress, attack on bond on ground of, § 145 
Duty of officer to proceed on receiving, § 135 
Effect of, §§ 132-134 
Effective date, § 131 

Estoppel, denial of ownership of property, § 141 
Evidence, action on bond, §§ 145, 160 
Execution of bond by stranger to writ, § 129 
Exemplary damages, 

Assertion of claim for in petition in action 
on, § 155, p. 367 
Liability of indemnitors, § 138 
Recovery from indemnitors, § 137 
Expenses, 

Liability on bond as including, § 138 
Suit, expenses of, § 128 
Express promise to furnish, § 130 
Extent of liability on bond, § 138 
Failure to, 

Furnish on demand, effect, § 136 
Return bond as affecting right of action on 
bond, § 146, p. 356 
Form, § 129 

Fraud, defense of action on bond, ’§ 145 
Illegal act pieviously done, consequences of, § 
129 

Implied promise to furnish, §§ 130, 139 
Interest, liability on bond as including, § 138 
Irregularities in process as releasing indemnitors, 
§ 143 

Joinder of action on bond, § 145 
Judgment, 

Action on bond, § 145 

Conclusiveness on indemnitors of judgment 
against officer, § 140 

Officer against whom judgment is rendered 
as entitled to judgment against indem¬ 
nitors, § 144 

Judgment debtor, right to sue on, § 146, p. 356 
Justification for refusal to proceed on receiving, 
§ 135 

Liabilities of indemnitors, §§ 137-143, pp. 346-350 

Limitations, action on bond, § 145 

Limited liability on bond, § 338 

Number of sureties, § 129 

Objections to, § 129 

Official bonds, post 

Owner of property improperly seized as having 
part of action on bond, § 134 
Participation and distribution of proceeds of prop¬ 
erty, liability as limited to, § 142 
Parties, 

Action on bond, §§ 145,152 

Actions against indemnitors, § 146, p. 355 
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Indemnity—Continued, 

Plea of, actions against officers or indemnitors, § 
156, p. 373 

Pleading in action on bond, § 145; § 155, p 367 
Promise to furnish, § 130 

Protection for officer and sureties on bond, $ 133 
Refusal to furnish, effect of, § 136 
Release of, 

Liability, § 143 

Property levied on because of failure or re¬ 
fusal to indemnify officer, liability in 
respect of, § 81 
Requisites, § 129 
Right to require, § 128 
Seal, bond as requiring, § 129 
Sheriff’s jury, determination by, § 12S 
Single indemnity on two or more writs, § 129 
Statutory provisions, post 
Stranger to writ, execution of bond by, § 129 
Substitute for officer’s liability and bar of suit 
against officer, § 133 

'Substitution of indemnitors as defendants in ac¬ 
tion against sheriffs, § 153 
Sufficiency, § 129 

Summary remedies of officers against indemnitors, 
§ 144 

Taking of as depriving officer of protection which 
process affords, § 127 
Terms, 

Bond, § 129 

Liability of obligors as measured by terms of 
contract, § 137 

Time, 

Bringing action on bond, § 151 
Requirement, § 128 
Trial, action on bond, § 145 
Validity of, § 129 

Willful trespass, indemnification of officer against, 
§ 129 

Writing, necessity for, § 129 
Wrongful levy or seizure, 

Failure take indemnity as affecting liability, 
§ 72, p. 267 

Liability of indemnitors as including dam¬ 
ages resulting, § 137 

Protection of officer by indemnity bond, § 63 
Independent agent, sheriff as, § 1, n. 1 
Indian reservation, levy on property on, liability of 
officer for refusal to levy, § 60, p. 245 
Indictment and information, criminal prosecutions 
against, § 210 

Infamous crime, conviction of as disqualifying, § 6 
Infants, special deputy, appointment as, § 29 
Injunction, 

Default in execution of process, prevention of ex¬ 
ecution by injunction as relieving officer from 
liability, § 60, p 248 

Paying over of money collected, excuse for fail¬ 
ure to pay, § 96, p. 309 
Possession of office, protection of, § 11 
Return of process, issuance as excuse for failure 
to make return, § 111, p. 320 
Sale of property, 

Excuse for failure to sell, § 88, p. 298 
Liability of officer making sale after notice 
Of injunction, § 87, p. 289 


Injuries, 

Default of officer, civil action as requiring, 5 146, 
p. 353 

Liability in case of injuries to property in custody 
of officer, § 78, pp. 274r-277 
Inquest, attendance at, § 43 
Insane persons, 

Compensation for conveying to asylum, § 232; § 
260, p. 555 

Mileage m transporting to asylum, § 251 
Reimbursement for expenses of transporting, § 
248 

Insolvency, 

Default in execution of process, officer as relieved 
from liability by reason of insolvency of 
debtor, § 60, p. 248 

False return of execution, defense as available in 
action against sheriff for, § 115 
Official bond, 

Liability as affected by insolvency of debtor, 

§ 184 

Liability for failure to return process as af¬ 
fected by insolvency of defendant in 
process, § 189, p. 449 

Release of property levied on because of insolven¬ 
cy of debtor, liability of officer, § 81 
Return of process, insolvency of defendant as ex¬ 
cuse for failure to make return, § 111, p. 319 
Special bail, showing by sheriff sued as, mitiga¬ 
tion of damages, § 109 
Surety on bond of sheriff, § 7, p. 160 
Instructions to jury, 

Officers or indemnitors, actions against, § 162, p. 
386 

Official bonds, actions on, § 205, p. 498 
Insurrections, 

Duty to suppress, § 42 
Liability for injuries resulting, § 117 
Intemperance, removal of sheriff on ground of, $ 10, 
p. 169 
Interest, 

Compensation for services, allowance on claim, § 
223 

Indemnity, liability on bond as including, § 138 
Money in custody of officer, liability for, § 91, p. 
304 

Official bonds, 

Recovery in action on, § 207 
Recovery increasing liability, § 181 
Penalties imposed on officer, § 174 
Return of process, recovery in action for loss re¬ 
sulting from failure to return, § 112 
Wrongful levy or seizure, element of recovery, § 
74, p 271 

Intermingling, levy on intermingled goods, liability of 
officer making, § 68, p 264 
Intervention, 

Actions against officers, § 153 
Official bonds, actions on, § 201, p 480 
Intoxicating liquor, removal of sheriff for intemper¬ 
ance in use of, § 10, p. 169 

Invalid sales, liability of officer making, § 87, pp 288- 
296 

Inventory, 

Amercement for, penalty for failure to file, § 173 
Attached property, fees, § 235, p. 527 
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Inventory—Continued, 

Levy, liability of officer failing to make inventory 
of property levied on, § 62 
Investigations, crimes, duties m respect of, § 42 
Irregular sales, liability of officer making, § 87, pp. 288- 
296 
Issues, 

Actions against officers or indemnitors, § 158 
Amercement proceeding, § 176, p. 413 
Official bonds, 

Actions on, § 203, p. 491 
Summary proceedings on, § 192, p 464 
Summary proceedings against officers, § 172, p. 
398 

Jail, custody of, § 46 

Jail liberties or jail limits bond, 

Defense fo action by officer against sureties on, 
§ 214, p. 508 

Liability of obligors on, to officer, § 213 
Variance m action oh, § 214, p 509 
Janitor service, reimbursement for expense of, § 250 
Joinder of causes, actions by officers, § 214, p 508 
Joinder of parties, 

Officers or indemnitors, actions against, § 152 
Official bond, actions on, § 201, pp. 478, 479 
Joint and several liability, bond, sureties on, § 7, p. 
159 

Judges, appointment, 

Deputies, power to appoint, § 22, p 188 
Filling vacancies in office of sheriff, § S, p. 164 
Judgment, 

Amercement proceeding, § 176, p 415 
Assignment, parties to action against officer with 
notice of, § 152 

Execution of process, protection of officer as de¬ 
pendent on validity of judgment, § 125 
Failure to execute process, liability of officer for 
amount of, § 61 
Indemnity, 

Action on bond, § 145 

Conclusiveness of judgment against officer of 
indemnitors, § 140 

Officer against whom judgment is rendered 
as entitled to judgment against indemni¬ 
tors, § 144 

Officer, action by, § 214, p 509 

Officers or indemnitors, actions against, § 163 

Official bonds, post 

Piotection afforded by, §§ 122-127, pp. 330-33D 
Removal from office, proceedings for, § 10, p. 174; 
§ 18 

Summary proceedings against, § 172, p. 399 
Judicial authority, deputies, exercise of, § 37, p. 207 
Judicial functions, 

Civil liability for breach of duty, § 52 
Delegation, § 21 
Exercise of, § 35 

Judicial proceedings, removal of sheriff, § 10, p. 167 
Junior writ, preference to, execution of process, li¬ 
ability, §§ 57, 61 
Jurisdiction, 

Amercement proceeding, § 176, p 411 
Constable's, § 3 

Default or misconduct, action against sheriff or 
constable for, § 150 


Jurisdiction—Continued, 

Execution of process, 

Protection of officer as dependent on jurisdic¬ 
tion of court, § 123 

Refusal to execute process issued without 
jurisdiction, § 44, p. 215 
Official bonds, 

Actions on, § 199 

(Summary proceedings on, § 192, p. 460 
Removal of sheriff, § 10, p 171 
Summary proceedings against officer, § 172, p 395 
Title to office, proceedings to determine, § 11 
Jury, 

Compensation for services in connection with, § 
242 

Deputies, acting for sheriff in impaneling, § 37, p. 
208 

Duty to collect jury fee, § 48 

Fees, drawing or summoning jurors, §§ 242, 253 

Mileage, summoning, § 251 

Power to select, § 49 

Jury questions. Questions of law and fact, generally, 
post. 

Jury trial, removal of sheriff, proceedings for, § 10, p. 
174 

Justices of the peace, 

Appointment of constable, filling of vacancy, § 16- 
Constables as ministerial officers of, § 3 
Election of constables, presiding at, § 13 
Special constables, power to appoint, § 29 
Justification, 

Burden of proof, actions against officers, § 159, 
p 379 

Pleading, actions against officers or indemnitors- 
§ lo6, p 3<3 

Sureties on bond, § 7, p. 159 
Landlord and tenant, 

Levy on goods of tenant, use of demised building 
for safe keeping of goods, § 82, p 284 
Lien of landlord, levy on properly subject to, 
Liability of officer, § 67; g 74, p 271 
Official bond, liability for levy, § 185 
Sale of property on demised premises, liability of 
officer making, § 87, p. 293 

Law question. Questions of law and fact, generally* 
post. 

Leave of court, official bonds, condition precedent to* 
action on, § 197, p 473 
Burden of proof, § 204, p. 494 
Waiver, § 203, p 481 
Legislative power, 

Change of duties, § 35 
Compensation, § 216, p. 510; § 218 
Deputies, § 225, p 520 
Deputy sheriffs, § 21 

Filling vacancy in office of sheriff, § 8, p, 163 
Term of office, constables, § 16 
Levy, 

See, also, Execution of process, generally, ante 
Amercement for failure to levy, payment of debt 
as affecting liability, § 175, p. 407 
Attachment, § 45 

Fees, § 235, p. 526 

Burden of proof in action based on failure to levy, 
§ 159, p 379 
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Levy—Continued, i 

Compensation, 

Distress warrant, § 237 
Execution, § 233, p. 527 

Delay in levying, summary proceeding of officer, 

§ 168 

Deputies, liability of sheriff or constable for, 
Default in respect of levy, § 55, p. 236 
Failure of deputy to record levy, § 55, p 237 
Execution, § 45 

Exempt property, generally, ante 
Indemnity, failure or refusal to give as affecting 
liability for failure to levy, § 60, p. 247 
Injuries to property levied on, pleading in action 
against officer for, § 155, p 368 
Insufficient or defective levy, liability, §§ 58, 61 
Inventory of property levied on, liability of offi¬ 
cer for failing to make, § 62 
Lien on property subject to execution, existence of 
as relieving sheriff of liability for failure to 
levy, § 60, p 246 

Loss of property levied on, pleading m action 
against officer for, § 155, p 368 
Neglect or misconduct, 

Civil action based on, § 146, p 354 
Official bond, liability on, § 185 
Particular property, liability for failure to levy 
on, § 60, p 243 

Reimbursement for expenses, § 247 
Release of property levied on, 

Liability, §§ 80, 81, pp. 278-281; § 84 
Pleading in action against officer for, § 155, 
p 368 

Sale of property without levy, liability of officer 
malting, § 87, p 294 

'Successor in office, completion of sale under, § 51 
Territorial extent of authority, § 36 
Wrongful levy or seizure, generally, post 
Liens, 

Fees and charges, §§ 52, 257 
Levy on property subject to, liability of officer, § 
07; § 74, p 271 

Official bond, liability on, § 178, p 423 
Property subject to execution, existence of as re¬ 
lieving sheriff of liability for failure to levy 
on, § 60, p 246 

Sale of property subject to prior liens, excuse for 
failure to sell, § 88, p. 298 

Limitations of actions, 

Indemnity, action on bond, § 145 
Officers, actions against, § 151 
Officers or indemnitors, actions against, § 156, p. 
373 

Official bonds, 

Action on, § 200 

Summary proceedings on, § 192, p. 460 
Receiptor’s liability to officer, § 214, p. 508 
Litigation of damages, official bonds, actions on, § 207 
Loans, liability in respect of loan of money in custody 
of, § 91, p.303 

Local law enforcement, duties of sheriff in respect of. 
§ 42 

Local peace officers, constables, § 3 
Loss of property in custody of; liability, § 78; pp/274- 
277 ' * ■ 


Mail, 

Liability of officer sending money collected by 
mail, § 91, p 302 

Return of process by mail, § 44, p. 217 
Malfeasance, 

Deputies, action as lying for, § 146, p. 355 
Official bonds, 

Breach of conditions as result, § 178, p. 417 
Pleading in action on, § 203, p 481 
Removal of sheriff for, § 10, p 1CD 
Suspension of constable for, § 17 
Mandamus, 

Bond, compelling acceptance, § 7, p 159 
Deputies, compelling approval of appointment, $ 
22, p 189 

Oath, compelling administering, § 7, p. 157 
Deputy, § 25 

Sheriff-elect, compelling induction into office, § 
11 

Mandate of writ, protection of sheriff executing from 
liability, § 122, p. 333 

Market value, wrongful levy or seizure, measure of 
recovery based on, § 74, p 269 
Mayors, appointment of constable, § 13 
Measure of damages, 

Actions against officers or indemnitors, § 164 
Instructions to jury, § 162, p. 386 
Bond or security, failure to take proper security, 
§ 104 

Escape of prisoner, § 120 
False return of process, § 116 
Wrongful sale of property, § 90 
Medical attention, prisoners, duty to provide, § 117 
Medium of payment, sale of property, liability in re¬ 
spect of, § 91, p 302 

Meetings of county board, attendance, § 43 
Mental pain and suffering, 

Damages for, actions against officers or indemni¬ 
tors, § 164 ‘ 

Official bonds, damages as recoverable’in action 
on, § 207 

Wrongful levy or seizure, allowance as element of 
exemplary damages, § 77 
Mileage, §§ 248, 251 

Military service, constables, vacation of office, § 16 
Ministerial duties, 

Civil liability for breach in respect of, § ,52 
Delegation to deputy or undersheriff, § 21 
Deputies, performance of, § 37, p. 207 
Service of process, § 44, p 214 
Minors, special deputy, appointment as, § 29 ' 
Misconduct, 

Assumpsit, waiver of tort on recovery by action: 
of, §147, p. 357 

Civil action for injury resulting, § 146, P 354 
Deputies and assistants, ‘ - ' 1 ’ J ’ 

Liability for, § 55, p. 232 * ' ,M 

Removal of sheriff on ground of, §'10, p. 169 
Indictment charging, §"210 ’ ' J ’ 

Jurisdiction of action for, §150 
Removal on ground of,' * : ' 

; Constable, § 18 

; ' , Sheriff,* § 10, pp. 169,173 * 

remedies aigainst officers, § 168 
- Venud of action fori § 150 
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Misdemeanors, 

Failure or lefusal to perform official duty, § 209 
Fees, accounting for, § 260, p. 555 
Misfeasance, 

. Burden of proof in action for, § 159, p. 378 
Civil liability, § 52 

Deputies and assistants, § 53 
Criminal responsibility, § 209 
Damages, actions against officers or indemnitors, 
§ 164 

Official bond, 

Action on, § 194 

Breach of conditions as result, § 178, p. 417 
Misrepresentation, official bond, liability on bond pro¬ 
cured by, § 178, p. 423 
Mistake, 

False return, penalty for making, § 175, p 408 
Return of process, excuse for default in respect 
of, § 111, p. 318 
Mitigation of damages. 

Actions against officers or indemnitors, § 165 
Bond or security, failure to take proper security, 
§ 105 

Escape of prisoner, § 120 
Release of property levied on, § 85 
Return of process, 

Failure to make or delay in making return, 
§ 112 

False return, § 116 

Special bail, insolvency of debtor, § 109 
Wrongful levy or seizure, § 75 

Recovery of property by owner, § 74, p. 270 
Return of property, § 72, p 26S 
Wrongful sale of property, § 90 
Mobs, liability for injuries by, § 117 
Mode, 

Appointment of constables, § 13 
Election of constables, § 13 
Executing process, § 44, p. 216 
Money, 

Custody of money, generally, ante 
Disposition of money, generally, ante 
Mortgage book, bond of sheriff, recording in, § 7, 

p. 160 

Mortgages, 

Levy on property subject to, liability of officer 
making, § 67 
Liability on official bond, 

Levy on and removal of mortgaged property, 
§ 185 

Sale of mortgaged property, § 187 
Sale of mortgaged property, 

Liability of officer making, § 87, p 293 
Liability on bond of officers, § 187 
Seizure of mortgaged goods, pleading m action 
against officer or indemnitor based on, § 155, 
p 372 

Wrongful levy or seizure of mortgaged property, 
measure of damages, § 74, p. 270 
Motion, summary proceeding against officer by, § 169 
Motor vehicle, official bond, liability on for injury 
caused by negligent operation, § 189, p. 452 
Multiple compensation, attendance at court, § 241 
Municipal ordinances, 

Election of constable, conflict with state law, § 13 
Protection against civil liability, § 122, p. 331 
Municipalities, authority as extending to, § 36 


Neglect of duty, 

Civil liability, § 52 

Deputies and assistants, § 53 
Removal of sheiiff for, § 10, p 170 
Negligence, 

Acceptance of bond with insufficient sureties, 
§ 101 

Collection of money, liability, § 92 
Custody of property, liability for loss or injury, 
§ 78, p 276 

Deputies, action as lying for, § 146, p. 354 
Motor vehicles, liability on official bond for in¬ 
jury caused by negligent operation, § 189, 
p. 452 

Parties to actions against officers for, § 152 
Pleading, 

Action against sheriff based on negligence, 
§ 155, p. 367 

Official bonds, actions on, § 203, p. 481 
Release of property levied on, liability, § 84 
Sale of property, liability of officer guilty of neg¬ 
ligence, § 87, p. 294 

Summary remedies against officers, § 168 
New bond, 

Constables, § 15, p. 181 
Sheriff, § 7, p. 160 

Removal of sheriff for failure to give, § 10, 
p. 170 

New parties, 

Officers or indemnitors, actions against, § 153 
Official bonds, actions on, § 201, p, 480 
New trial, official bonds, actions on, § 205, p. 499 
Night sessions of court, compensation for attendance, 
§ 241 

Nihil, return when unable to serve writ, § 44, p. 218 
Nominal attendance at court, fees, § 241 
Nominal damages, 

Default in execution of process, § 60, p. 249; § 61 

Failure to take proper security, § 106 

Officers or indemnitors, actions against, § 164 

Official bond, action on, § 207 

Release of property levied on, § 84 

Return of process, failure to make, § 112 

Wrongful, 

Levy or seizure, § 76 
Sale of property, § 90 
Nonfeasance, 

Civil liability, §§ 52, 53 

Damages, actions against officers or indemnitors, 
§ 164 

Deputies and assistants, 

Civil liability, § 53 

Liability of sheriff or constable, § 55, p. 633 
Official bond, breach of conditions, § 178, p. 417 
Removal of sheriff for, § 10, p. 169 
Notice, 

Amercement proceeding, § 176, p. 412 
Attachment, liability for damage as result of 
failure to file, § 57 
Compensation for return of, § 226 
Deputies, notice to as notice to sheriff, § 37, p. 208 
Official bonds, 

Conditions precedent to actions on, § 197, 
p. 470 

Summary proceedings on, § 192, p. 461 
Pleading, actions against officers or indemnitors, 
§ 155, p, 371 
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Notice—Continued, 

Removal of sheriff, proceedings for, § 10, p. 171 
Sale of property, 

Compensation for serving, § 239 
Liability of officer selling property without 
proper notice, § 87, p. 294; § 90 
Summary proceeding against officer, § 172, p 396 
Wrongful levy or seizure, liability as dependent 
on, § 68, p. 261 

Number, 

Clerks, office of sheriff, § 30 
Constables, § 13 
Deputies, § 23 
Posse comitatus, § 34 
Oath, 

Bailiff, § 30 
Constable, § 15, p. 182 
Special constable, § 29 
Deputies, § 25 

Do facto deputies, § 28 
Special deputy, § 29 

Eligibility as established by taking of, § 6 
Elisors, § 33 

Qualification requiring, § 7, p. 157 
Objections, indemnity, § 129 
Offenses. Crimes and offenses, generally, ante 
Office, 

Abandonment, ante 
Abolition of office, generally, ante 
Duty of sheriff to keep, § 35 
Employees and assistants, § 30; § 37, p. 208 
Expenses and supplies, reimbursement, § 249 
Receipts, accounting for, § 260, pp 554-557 
Officer of the court, sheriff as, § 1 
Official bonds, § 7, p. 158; § 15, pp. 179-182 

Abandonment, summary proceedings on, § 192, 
p. 461 

Abuse of authority or power, liability in respect 
Of, § 178, p. 420; § 189, p. 446 
Acceptance, burden of proof in action on, § 204, 
p. 493 

Accidental loss of process, liability on bond for 
failure to return, § 1S9, p. 449 
Accounts and accounting, liability in respect to 
failure to, 

Account, § 188, p. 443 

Pay over accounts of money collected, § 188, 
p. 446 

Action directly against officer as affecting liabil¬ 
ity, § 178, p 424 

Actions on bonds, §§ 193-208, pp. 467-503 
Additional bond not required, release of sureties 
by giving of, § 182 
Adjudication, 

Against officer, admissibility and conclusive¬ 
ness on sureties, § 191 

Liability, condition precedent to action on, 

§ 197, p. 471 

Admissibility of evidence, actions on, § 204, p. 494 
Affidavits of defense, actions on, § 203, pp. 489, 

490 

Affirmative defenses in action on, special plead¬ 
ing, § 203, p. 490 

Agent of party, liability for acts of, § 178, p 421 
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Alias writ, 

Liability for failure to return process as af¬ 
fected by issuance of, § 189, p. 449 
Summary proceedings, issuance as forfeiture 
of right, § 192, p 458 

Amendment, pleadings in action on, § 203, p. 491 
Amercement, surety as party to judgment against 
officer in amercement proceedings, § 206 
Answer, action on, § 203, pp. 489, 490 
Appeals, actions on, § 208 
Appearance, actions on, § 202 
Approval, generally, ante 
Arrest, 

Liability on bond for wrongful arrest, § 189, 
p 454 

Pleading wrongful arrest in action on bond, 
§ 203, p 488 

Ascertainment of amount of liability as condition 
precedent to action on, § 197, p. 471 
Assault and battery, liability in respect of, § i89, 
p. 446 

Assessment of damages, judgment in action on, 
§ 206 

Assignment, 

Parties to action on bond, § 201, p. 478 
Right of action on bond, § 194 
Assumpsit, enforcement of liability in, § 195 
Attorney’s fees, recovery in action on, § 207 
Binding in fact, § 177 
Bonds regarded as, § 177 

Breach, § 177; § 178, p. 417; § 203, pp. 484, 485; 

§ 204, p. 493 
Burden of proof, 

Action on bond, § 204, pp. 493, 494 
Summary proceedings on bond, § 192, p. 464 
Certainty, pleading of action for breach, § 203, 
p. 484 

Change m law as affecting liability, § 182 
Collection of money, ante 

Collection of taxes, liability of for matters relat¬ 
ing to, § 189, p. 453 
Color of office, liability for, 

Moneys collected under, § 198, p. 444 
Wiongful act under, § 178, p. 421 
Commencement of limitation, actions on, § 200 
Common law bond, enforcement of, § 178, p 422 
Compensation, liability on bond m respect of 
matters relating to, § 189, p. 453 
Complaining party, liability for acts pursuant to 
instructions of, § 178, p. 423 
Complaint, actions on, § 203, pp 480-489 
Conclusiveness on sureties of adjudication against 
officer, § 191 
Conditions, 

Breach of conditions, 

Burden of proof, § 204, p. 493 
Pleading, § 203, p. 484 
Liability limited by, § 178, p. 417 
Conditions precedent, 

Action on bond, § 197, pp 470-473 
Pleading compliance, § 203, p. 481 
Summary proceedings on bond, § 192, p 459 
Conspiracy, pleading in action on, § 203, p 481 
Constables in general, § 15, pp. 179-182 
Construction, extent of liability, § 178, p. 417; 
§ 181 
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Official bonds—Continued, 

Contracts, 

Enforcement of liability by action on bond, 

‘ '§ 195 

Liability in respect of contracts of officer, 
§ 189, p. 453 

Conversion, liability for, § 188, p. 443 
Conveyance of property sold, pleading failure to 
convey as breach, § 203, p 485 
Copy, pleading in action on accompanied by, 
§ 203, p 482 

Costs, liability in respect of, § 189, p 447 
Counsel fees, recovery in action on, § 207 
Court, release or discharge of sureties by, § 182 
Credits allowed surety, § 181 
Criminal acts, liability m respect of, § 189, p 447 
Cross-complaint, action on, § 203, p. 490 
Curative act, § 178, p 422 
Custody of, 

Money, liability in respect to matters relating 
to, § 188, pp 442-446 

Property, liability for matters with respect 
to, § 186 
Damages, 

Actions on bonds, §§ 206, 207 

Burden of proof, § 204, p 494 
Pleading, § 203, p 4S3 
Presumptions, § 204, p. 493 
Consequential damages, liability in respect 
of, § 187 

De facto constables, § 20 
De facto deputies, § 28 

Liability for acts of, § 179 
De facto sheriff, § 12 
Death of officer, 

Effect on liabilities, § ISO 
Summary proceedings on bond, effect of offi¬ 
cer’s death, § 192, p. 459 
Declaration, 

Actions on bonds, § 203, pp 4S0-4S9 
Notice of summary proceedings as sufficient 
as, § 192, p. 462 

Default judgment, summary proceedings on, § 192, 
p. 466 
Defaults, 

Liability for default with respect to, 

Custody of property, § 186 
Execution of process, § 184 
Return of process, § 189, p. 448 
Taking security, § 189, p. 44S 
Pleading, 

Failure to execute process as breach, 
§ 184 

Official character, § 203, p. 483 
Presumption as to time of, § 204, p 492 
Prior to execution or approval, liabilities for, 
§ 178, p. 419 

Renewal bond, defaults covered by, § 178, 
p 418 

Summary proceedings, defaults for which 
available, § 102, p. 457 
Defendants m actions on, § 201, p. 479 
Defenses, 

Actions on bonds, § 108 

Affidavits of defense, § 203, pp. 489, 490 
Burden of proof, § 204, p 494 
Special pleading, § 203, p. 490 


Official bonds—Continued, 

Defenses—Continued, 

Summary proceedings on bonds, § 192, 
pp 459, 460 

Burden of proof, § 192, p. 464 
Delay, actions on bonds, § 200 
Delivery, 

Burden of proof in action on bond, § 204, 
p. 493 

Pleading failure or refusal to deliver prop¬ 
erty as breach, § 203, p. 485 
Demand, 

Condition precedent to, 

Action on bond, § 197, p 472 
Summary proceedings on bond, § 192, 
p. 459 

Liability on bond dependent on demand for 
payment of money, § 188, p. 444 
Demurrer, actions on bonds, § 203, p 491 
Depreciation of pioperty after levy, liability in 
respect of, § 184 

Deputies and assistants, generally, ante 
Different capacities, liability on bonds given in, 
§ 178, p 419 

Direct action against officer as affecting liability, 
§ 17S, p. 424 

Direction of verdict in action on, § 205, p. 49S 
Discharge of surety, § 182 
Discretion of court, 

Actions on bonds, § 197, p. 473 
Release or discharge of sureties, § 1S2 
Dismissal of suit discharging sureties from lia¬ 
bilities, § 182 

Displacement of process, liability for failure to 
return, § 189, p. 449 

Disposition of money, liability in respect to mat¬ 
ters relating to, § 188, pp. 442-446 
Duration of liability, § 180 

Duties imposed after execution, liability in re¬ 
spect of, § 178, p. 420 

Election of remedy, enforcement of liabilities, 
§ 195 

Eligibility as established by giving, § 6 
Embezzlement, liability in respect of, § 188, p 443 
Enforcement of liability, §§ 195,196, 200 
Equity, enforcement by suit in, § 195 
Escape, 

Liability on, § 189, p. 450 
Pleading in action based on, § 203, p. 4S9 
Establishment of liability, condition precedent 
to action, § 197, p 471 

Estoppel, denial of official character of principal, 
§ 178, p. 417 
Evidence, 

Actions on bonds, § 203, p. 491; § 204, 
pp 492-496 

Adjudication against officer as prima facie 
evidence against surety, § 191 
Competency on issue of title to office, § 11 
Summary proceedings on bonds, § 192, p. 464 
Excess of authority, liability, for acts in, § 189, 
p, 446 
Excessive, 

Fees, pleading as breach, § 203, p. 484 
Payment, liability for exaction of, § 188, 
p. 443 ; 

Penalty, liability as affected, $ 178, p. 422 
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Official bonds—Continued, 

Execution, 

Change in law subsequent to as affecting lia¬ 
bility, § 182 

Defaults prior to, § 178, p. 419 
Liability for improper stay of execution, § 184 
Execution of process, 

Liability for default or improprieties, § 184 
Pleading failure to execute as breach, § 203, 
p. 484 

Exemplary damages, recovery in action on, § 207 
Exempt property, liability for levy on, § 185 
Exhaustion of other remedies, condition precedent 
to action on, § 197, p. 471 

Existence of judgment as essential for liability 
on, § 184 
Expenses, 

Custody of property, liability for incurring 
unnecessary expense, § 186 
Litigation expenses, liability in respect of, 

§ 189, p 447 

Recovery in action on bond, § 207 
Extension of, 

Liability, § 181 
Limitation, actions on, § 200 
Term of office, liability as affected, § 180 
Extent of liability, § 178, p 417, §§ 181, 184 

Bond as security, taking of insufficient and 
defective bond, § 189, p 44S 
Custody of property, matters relating to, 

§ 1S6 

Failure to, 

Pay over accounts of money collected, 

§ 188, p. 446 

Return process, § 389, p 450 
Sale of property, matters relating to, § 187 
Wrongful levy or seizures, § 185 
False return, ante 
Fees, 

Liability on bond m respect of matteis relat¬ 
ing to, § 189, p. 453 

Statutory remedy for recovery of fee col¬ 
lected, § 194 

Filing, lack of as affecting liability, § 17S, p 422 
Findings, 

Actions on bonds, § 205, p. 498 
Summary proceedings on bonds, § 192, p. 465 
Fines, liability for, § 181 
Forfeiture, § 181 
Form of action on, § 195 
Future liability, release qfi surety from, § 182 
General denial, actions on, § 203, p. 489 
General rules as to liability, §§ 178-182, pp. 416- 
432 . 

Governor, discharge of sureties by action of, § 182 
Grounds of action on, § 194 
Holding over, liability, § 180 
Implication, extension of liability by, § 178, p 417 
Impossibility o;f executing process as affecting 
liability, § 184 
Imprisonment, 

f Liability 6n bond for wrongful imprisonment, 

. M ' § 189, p. 454 , 

Pleading wrongful 'imprisonment in action 
pmtyond, I 203, jp. 488 „ t | 

Improprieties as 1 affecting liability on, § 184 I 
80 C J.S.—*-87 ’ " ,13 


Official bonds—Continued, 

Indemnity, 

Action on bond by sureties of officers, § 145 
Indemnification of surety, § 190 
Liability for acts with respect to, § 189, p. 446 
Protection of sureties, § 133 
Want of as affecting liability, § 184 
Injured person, action on bond in name of, § 201, 
p. 477 
Insolvency, 

Defendant in process, liability for failure to 
return as affected, § 189, p. 449 
Liability as affected by insolvency of debtor, 
§ 184 

Instruction to jury, actions on, § 205, p 49S 
Instructions of complaining party, liability for 
acts done pursuant to, § 17S, p 423 
Insufficient levy, liability in respect of, § 184 
Interest, 

Recovery in action on bond, § 207, p. 502 
Recovery increasing liability, § 181 
Intervention, actions on, § 201, p 480 
Invalidity of process as affecting liabilities, § 184 
Irregularities in. liability as affected, § 178, p 422 
Irregulanty of piocess, liability as affected, § 184 
Issues, 

Actions on bonds, § 203, p. 491 
Evidence, competency on issue of title to of¬ 
fice, § 11 

Summary pioceedmgs on bonds, § 192, p. 464 
Joinder of parties, 

Actions on bonds, § 201, pp 478, 479 
Sureties as parties in action against officer or 
indemnitors, § 152 
Judgment, 

Actions on bonds, § 206 
Conclusiveness of judgment against officer as 
against surety, § 191 

Summary proceedings on bonds, § 192, 
pp. 460, 465, 406 

Surety as party to judgment against’ officer 
m amercement proceedings, § 206 
Validity and existence of judgment as essen¬ 
tial to liability on, § 184 

Judicial ascertainment of default, condition pre¬ 
cedent to summary proceeding on, § 192, 
p. 459 

Jurisdiction, 

Actions on bonds, § 199 
Summary proceedings on bonds, *§ 192* p. 460 
Jury questions, actions on, § 205, p. 497 
Jury trial, summary proceedings on, § 192, p. 465 
Landlord’s lien, levy of property subject to, § 185 
Law questions, actions on, § 205, p. 497. 

Leave of court, condition precedent to action on 
bond, § 197, p. 473 
Burden of proof, § 204, p. 494 
Waiver, § 203, p. 481 

Legal existence of office as essential to liability, 
§ 178, p, 416 
Legislative relief, § 182 

Levy, liability,,* . . . - , 

Negleqt. .or : misconduct, in .connection with 
levy, § 185 

Sufficiency ? T ' insufficiency of levy, § 184 
Una^pi^ed, release /of property levied on, 
8 186 
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Official bonds—Continued, 

Liabilities on, §§ 177-208, pp. 415-503 
Liens, 

Arising from bond, § 178, p 423 
Liability as affected by existence of prior 
liens, § 184 
Limitation of actions, 

Enforcement of liability, § 200 
Summary proceedings on bonds, § 192, p. 460 
Limitation of liability of, § 178, p. 417 
Litigation expenses, liability in respect of, § 189, 
p. 447 

Loss of property, pleading in action on, § 203, 
p. 485 

Malfeasance, 

Breach of conditions, § 178, p 417 
Pleading, § 203, p. 481 

Malice, liability on bond for wrongful seizure as 
affected, § 185 

Matter giving rise to liability, §§ 183-189, pp. 432- 
454 

Mental pain and suffering, damages as recover¬ 
able in action on, § 207 

Minimum penal sum named, extent to liability as 
affected, § 181 

Misapplication of proceeds of sale, liability in 
respect of, § 188, p. 443 
Misconduct, liability for, 

Injury proximately caused by misconduct, 
§ 183 

Levy, misconduct in connection with, § 185 
Misfeasance, 

Action relying on, § 194 

Breach of conditions as result, § 178, p. 417 
Misiepresentation, liability on bond procured by, 
§ 178, p 423 

Mitigation of damages, actions on, § 207 
Mortgaged property, liability for levy of and re¬ 
moval of, § 185 

Motor vehicles, liability on bond for injury caused 
by negligent operation, § 189, p. 452 
Name in which action on brought, § 201, p. 477 
Nature of action on, § 195 
Neglect, liability for, 

Injury proximately caused by neglect, § 183 
Neglect m connection with, 

Levy, § 185 

Service of process, § 184 
Negligence, 

Liability on bond for injury caused by negli¬ 
gent operation of motor vehicle, § 189, 
p 452 

Pleading, § 203, p. 481 
New, 

Bond, discharge of sureties by, § 182 
Duties imposed after execution of bond, lia¬ 
bility as to, § 178, p. 420 
Parties, actions on bonds, § 201, p. 480 
Trial, actions on bonds, § 205, p. 499 
Nominal, 

Damages, actions on, § 207 
Obligee, action on bond in name of, § 201, 
p. 477 

Nonfeasance, breach of condition, § 178, p. 417 
Nonpayment of penalty, pleading, § 203, p. 482 
Nonsuit, actions on, § 405, p 498 


Official bonds—Continued, 

Notice, 

Condition precedent to action on bond, § 197, 
p. 470 

Release from future liabilities, § 182 
Summary proceedings on bonds, § 192, 
pp 461, 462 

Oath of office as essential to liability on, § 178, 
p. 417 

Official capacity of officer, pleading, § 203, p 482 
Ownership, 

Liability for levy of property not belonging 
to defendant m writ, § 185 
Sale of property not belonging to defendant, 
liability m respect of, § 187 

Parties, 

Actions on bonds, § 201, pp. 476-480 
Amercement proceedings, surety as party to 
judgment rendered against officer in, 
§ 206 

Joinder of sureties as parties to action 
against officer or indemnitor, § 152 
Summary proceedings on bonds, § 192, p. 462 
Payment, 

Demand, 

Condition precedent to action on bond, 
§ 197, p. 472 

Liability on bond dependent on demand 
for payment of money, § 188, p. 444 
Excessive payment, liability for exaction of, 
§ 188, p 443 

Liability for failure to return process as 
affected, § 189, p. 450 

Over of money collected, pleading failure to 
pay in action on, § 203, p. 487 
Pleading, 

Failure to pay over money collected as 
breach, § 203, p. 487 
Nonpayment of penalty, § 203, p. 482 

Penal, 

Damages, recovery in action on bond, § 207 
Sum named, extent of liability as affected, 
§ 181 

Penalty, 

Excessive penalty, liability as affected, § 178, 
p. 422 

Liability for, § 181 
Pleading, 

Action on bond, § 203, p. 482 
Nonpayment of penalty, § 203, p 482 
Peremptory instruction in action on, § 205, p 498 
Personal capacity, liability for acts or omissions 
in, § 178, p. 420 

Personal tort, liability in respect on, § 189, p. 447 

Persons protected, § 177 

Petition, 

Actions on bonds, § 203, pp. 480-489 
Notice of summary proceedings as sufficient 
petition of, § 192, p, 4C2 
Plaintiffs m actions on, § 201, p. 477 
Pleading, 

Actions on bonds, § 203, pp. 480-492 
Summary proceedings on bonds, § 192, p. 463 
Prayer for relief, pleading in action on, § 203, 
p. 481 

Pieference of junior writ, liability on bond of 
officer giving, § 184 
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Official bonds—Continued, 

Pressure of other official business as affecting 
liability, § 184 
Presumptions, 

Acceptance, § 7, p. 159 

Constable’s bond, § 15, p 181 
Actions on bonds, § 204, pp. 492, 493 
Execution of bond, § 7, p 157 
Summary proceedings on bonds, § 192, p. 464 
Prior, 

Defaults, liabilities for, § 178, p. 419 
Liens, liability as affected by existence of, 
§ 184 

Prisoners, liability, 

Failure to commit, § 189, p. 451 
Injury to prisoner, § 189, p. 452 
Private capacity, liability for receipt or custody 
of money in, § 188, p 445 
Process, 

Actions on bonds, § 202 
Invalidity of process as affecting liability, 
§ 184 
Liability, 

Default or improprieties with respect to 
execution of process, § 184 
Failure to return or default with respect 
to return, § 189, pp 448-450 
Wrongful levy under void process, § 185 
Pleading, failure to, 

Execute process as breach, § 203, p. 484 
Return as breach, § 203, p 488 
Summary remedy for failure to return or 
serve, § 192, p 457 

Proof. Evidence, generally, ante, under this head 
Provisions of, pleading in action on, § 203, p 482 
Proximate cause, liability for injury proximately 
caused by misconduct and neglect, § 183 
Questions of law and fact, actions on, § 205, p 497 
Real party in interest, action on m name of, 
§ 201, p 477 

Reasonable construction, § 181 
Recordation, lack of as affecting liability, § 178, 
p. 422 

Redelivery of attached property, pleading rede¬ 
livery without taking sufficient bond, § 203, 
p. 487 

Reference, actions on, § 205, p 498 

Rejoinder, action on, § 203, p. 491 

Release of surety, § 182 

Remedies of sureties, § 190 

Remittitur, appeal in actions on, § 208 

Removal of sheriff for failure to give, § 10, p. 170 

Renewal, 

Defaults covered by renewal bond, § 178, 
p 418 

Effect of failure to renew, § 180 
Replevin bond, liability in respect for failure to 
return, § 189, p. 448 

Replication or reply, action on, § 203, p. 490 
Return of process, 

' Liability for default with respect to return 
or failure to return, § 189, pp. 448-450 
Pleading failure to return as breach, § 203, 
p. 488 

Summary remedy for failure to return, § 192, 
p. 457 


Official bonds—Continued, 

Review, 

Actions on bonds, § 208 
Summary proceedings on bonds, § 192, p. 466 
Right of action on, § 194 
Rights of surety, § 190 
Sales, 

Liability in respect of matters relating to, 
§ 187; § 188, p 443 

Pleading wrongful sale or failure to sell as 
breach, § 203, p. 486 

Security, liability for defaults in connection with 
taking, § 189, p. 448 
Seizure, 

Evidence in action based on wrongful seizure, 
§ 204, p. 496 
Liability, 

Property to seizure as essential to lia¬ 
bility on bond, § 184 

Unauthorized release of property seized, 
§ 186 

Wrongful seizure, § 185 
Pleading wrongful seizure as breach, § 203, 
p. 485 
Separate, 

Actions on bonds, § 194 
Bonds, liability as between sureties on, § 178, 
p 418 

Service of process, 

Liability for neglect of duties m connection 
with, § 184 

Summary remedy for failure to serve, § 192, 
p 457 

Several bonds, parties to actions on, § 201, p. 479 
Single action, 

Enforcement of liability, § 196 
Parties, § 201, p. 478 
Special, 

Bonds, liability on, § 178, p 418 
Constable, § 29 

Pleadings, action on bonds, § 203, p. 490 
Statutory provisions, post 

Stay of execution, liability for improper stay, 
§ 184 

Subordinate assistants, liability for defaults and 
misfeasances of, § 179 

Subsequent pleadings in action on, § 203, p. 490 
Successive, 

Actions, enforcement of liability, § 196 
Bonds, liability as between sureties on, § 178, 
p. 418 

Terms, deputy serving through, liability, 

§ 180 

Sufficiency of levy as affecting liability, § 184 
Summary proceedings, 

Abandonment, § 192, p. 461 
Absence of officer as precluding, § 192, p. 459 
Alias writ, issuance as forfeiture of right, 
§ 192, p. 458 

Burden of proof, § 192, p. 464 
Condition precedent, g 192, p. 459 
Conformity to statute creating, § 192, p. 456 
Consideration affecting availability of rem¬ 
edy, § 192!, p. 457 

Construction of statute creating, § 192, p. 456 
Death of, officer as affecting right, § 192, 
p. 459 
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Official bonds—Continued, 

'Summary proceedings—Continued, 

Default judgment, § 102, p. 466 
Defaults for which available, § 192, p. 457 
Defenses, § 192, pp. 459, 460 

Burden of proof, § 192, p 464 
Demand as condition piecedent, § 192, p 459 
Evidence, § 192, p 464 
Finding, § 192, p. 465 

Intentional delinquency as essential remedy, 
§ 192, p. 458 
Issue, § 192, p 464 
Judgment, § 192, pp 460, 465, 466 
Judicial ascertainment of default as condition 
precedent, § 192, p 459 
Jurisdiction, § 192, p 460 
Jury trial, § 192, p 465 
Limitations, § 192, p 460 
Method of, § 192, p. 359 
Notice, § 192, p 461 
Party, § 192, p 462 

Persons authorized to proceed, § 192, p 457 
Pleading, § 192, p 463 
Presumption, § 192, p. 464 
Procedure, § 192, pp 459-467 
Receipt of money as affecting remedy, § 192, 
p. 458 

Registration of bond as essential, § 192, p 
458 

Review, § 192, p. 466 
Statutory provisions, § 192, p. 456 
’Tender of amount to as defense, § 192, p. 460 
Time, § 192 
Trial, § 192, p 465 

Validity of bond as essential, § 192, p 458 
Variance, § 192, p. 464 
Venue, § 192, p 460 
Verdict, § 192, p. 465 
Waiver of notice, § 192, p. 461 
Want of injury as affecting, § 192, p. 458 
Taxes, liability in respect of matters relating to 
collection, § 189, p. 453 
Tender, 

Defense of, summary proceedings on, § 192, 
p 460 

Relief from liability, § 188, p 445 
Termination of incumbency, liability as affected, 
§ 180 
Terms, 

Extent of liability ascertained from, § 181 
Liability as limited by, § 178, p. 417 
Territorial acts, liability m respect of, § 178, p. 

421 

Time, 

Actions on bonds, § 200 
Default, presumption, § 204, p. 492 
Judgment in action on bond, effective date, § 
206 

Summary proceeding on bond, § 192, p 460 
Tort, enforcement of liability by action in, § 195 
Trial, 

Actions on bonds, § 205, pp 496^499 
Summary proceedings on bonds, § 192, p 465 
Unauthorized, 

Process, liability on bond for failure to re¬ 
turn, § 1S9, p. 449 


Official bonds—Continued, 

Unauthorized—Continued, 

Release of property seized or levied on, li¬ 
ability in respect of, § 186 
Sureties, liability on, § 178, p 422 
Unofficial acts, liability in respect of, § 178, p 420 
Usurpation of power, liability for act constituting, 
„ § 178, p 420 

Vacancy in office as result of failure to execute or 
renew, § 8, p 163 

Validity of judgment as essential to liability on, § 
184 

Variance, 

Actions on bonds, § 203, p 491 
Summary proceedings on bonds, § 192, p 464 
Venue, 

Actions on bonds, § 109 

Summary proceedings on bonds, § 102, p. 460 
Verdict, 

Actions on bonds, § 205, p 498 
Summary proceedings on bonds, § 192, p. 465 
Void, 

Bonds, § 178, p. 416 

Process, liability in respect of wrongful levy 
under, § 185 

Voluntary bond in addition to required bond, li¬ 
ability on, § 178, p. 419 
Waiver, 

Leave of court, as condition precedent to ac¬ 
tion on bond, § 203, p, 481 
Limitations of action on bond, § 200 
Right of action on bond, § 194 
Summary proceeding on bond, notice, § 192, 
p. 461 

Weapons, liability, for carelessness of, § 189, p. 
447 

Weight and sufficiency of evidence, actions on, 
§ 204, p. 495 

Withdrawal of surety, § 182 
Wrongful, 1 

Imprisonment or arrest, 

Liability on bond for, § 189, p. 454 
rieadmg in action on bond, § 203, p. 488 
Levy or seizure, 

Evidence m action based on, § 204, p. 496 
Liability for, § 185 
Pleading as breach, § 203, p. 485 
Release ot property in custody, liability with 
respect of, § 186 

Sales, liability in respect of, § 187 
Oppression as ground for removal of, 

Constables, § 18 
Sheriff, § 10, p, 169 
Order of court, 

Execution of process, protection of officer as de¬ 
pendent on validity of order, § 125 
Necessity for order for payment over of money col¬ 
lected, § 91, p, 305 

Payment of money collected info court pursuant 
to, responsibility in respect of, § 91,, p 303 
Protection afforded by, §§ 122-127, pp 330-339 
Sale of property without, liability of officer mak* 
ing, § 87, p. 294 

Order of execution of process, § 44, p. 215, • , 

Origin of office, § 1, n. 1 
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Ownership, 

Determination of ownership on levy of execution, 
§ 45 

Levy on property not belonging to defendant in 
writ, liability on official bond, § 1S5 
Sale of property not belonging to defendant, 
Excuse tor failure to sell, § 88, p 297 
Liability, 

Officer’s liability, § 87, p 290 
Official bond, liability on, § 187 
Wrongful levy or seizure as requiring interfer¬ 
ence with, § 63 

Papers, 

Preservation and exhibition of, § 49 
Successor, turning over to-, § 50 
Parties, 

Amercement proceeding, § 176, p 412 
Indemnity, 

Action on bond, § 145 

Actions against indemnitors, § 146, p 355; §§ 
152, 153, pp 363-366 
Officers, actions by, l 214, p 508 
Officers or indemnitors, actions against, § 146, p 
355; §§ 152, 153, pp. 363-366 
Official bonds, 

Actions on, § 203, pp 476-480 
Summary proceedings on, § 192, p 462 
Penalty, proceeding to impose, § 176, p 412 
Removal of sheriff, proceedings for, § 10, p 172 
■Summary proceedings against officer, § 172, p. 
397 

Partnership, seizure of partnership property under 
process against partner, liability of officer mak¬ 
ing, § 68, p 261 
Payment, 

Compensation for payment of money, § 240 
Default m execution of process, excuse for fail¬ 
ing to make money on execution, § 60, p. 248 
Expiration of term, paying over money on going 
out of office, § SO 

Levy after, protection of officer making, § 127 
Money collected ’on process, responsibility for pay¬ 
ment into court, § 91, p 303 
Official bonds, ante 
Power to receive, § 48 

Sale of property, conveyance or delivery without, 
liability of officer, § 86 
Peace officers, status as, § 42 

Penal damages, official bonds, recovery in action on, 
§ 207 

Penalties. Pines and penalties, generally, ante 
Penitentiary, conveyance of convicts to, § 40 
Pensions, § 216, p 513 
Per'diem compensation, § 218 
Attendance at court, § 241 
Conveying insane persons to asylum, § 232 
Deputies, § 225, p 521 
Periodic renewal of bond, § 7, p. 160 
Personal, 1 ^ 

Liability, 

Deputies and assistants, § 53 - 

Wrongful acts, § 52 ! 

Property, sale of, liability for loss of personalty 
’ afte* delivery to purchasers, § 86 
1 Sureties, bond signed by, § 7, p 159 / «u d i 

Torts, official-bend, liability in respect of, j§ 189, 
p. 447 * 1 * * iv m. ■’ 


Petition, 

Actions against officers or indemnitors, § 155, pp. 
366-373 

Official bond, actions on, § 203, p 480 
Physical disability or incapacity. 

Amercement of officer, effect of, § 175, p. 408 
Inability to act by leason of, § 41 
Place, sale of property, liability of officer selling at 
improper place, § 87, p 295 

Plea, actions against officers or indemnitors, § 156, pp. 

3 i 3-37G 
Pleadings, 

Amendment, 

Action on official bond, § 203, p. 491 
Actions against officers or indemnitors, § 157 
Amercement pioceeding, § 176, p 412 
Compensation, actions for, § 255 
Indemnity, action on bond, § 145 
Issues, generally, ante 
Officers, actions by, § 214, p. 509 
Officers or indemnitors, actions against, § 155, pp. 

366-373, § 157 
Official bonds, 

Actions on, § 203, pp. 480-492 
Summary proceeding on, § 192, p. 463 
Penalties, proceedings to recover, § 224 
Proof, generally, post 

Removal from office, proceedings for, § 10, p. 172; 
§ IS 

Summary proceedings against officers, § 172, p. 
397 

Title to office, proceedings to determine, § 11 
Variance, generally, post 
Police powers, exercise of, § 42 

Policemen, liability of sheriff for torts of policeman 
appointed by, § 55, p 234 

Population, compensation fixed according to, § 218 
Posse comitatus, § 34 

Powers and duties with respect to, § 49 

Possession, 

Action to protect possession of property, § 214, 
pp. 507-510 

Wrongful levy or seizure as requiring interfer¬ 
ence with, § 63 
Possession of office, 

Constables, § 19 
Deputies, § 27 
Sheriff, § 11 
Possessory warrants, 

Custody of property taken under, § 46 
Protection of officer from liability in respect of, 

§ 122, p. 333 
Poundage, 

Attachment, 

Collection and payment of money under, § 
240 

Levy and return, § 235, p. 527 
Collection and payment of money, §§ 240, 252 
Levy < 

„ iAttachment, f 235, p. 527 >, 

Execution, stay or setting?;aside of writ, § 235, 
p. 528 

Primary liability, § 252 , : 

Powers and duties, §§ 35-51, pp. 203-227 

Bond as collateral security for performance of 
duties, g 7, p. 158 
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Powers and duties—Continued, 

' Constables in general, § 3 
Serve, duty to, § 5 
Preferences, 

Junior writ by officer executing process, liability 
for, § 61 

Liability on official bond, where officer gives 
preference to junior writ, § 1S4 
Prejudice, disqualification, § 41 
Prepayment, fees, § 256 
Preservation of peace, 

Posse comitatus, calling on, § 34 
Special deputies, appointment for, § 29 
Presumptions, 

Elisors, regularity of appointment, § 33 
Oath, taking of, § 7, p. 157 

Officers or indemnitors, actions against, § 159, p. 
377 

Official bonds, ante 

Performance of duties, § 159, p. 377 

Special constable, validity of appointment, § 29 

Summary proceedings, 

Against officers, § 172, p 398 
Official bonds, on, § 192, p 464 
Previous incumbency, eligibility as affected, § 6 
Principal and surety, 

Official bonds, generally, ante 
Belease of surety as delivering property to prin¬ 
cipal debtor, liability of officer, § 82, p 282 
Wrongful levy or seizure, inquiry as to owneiship 
of property as between, § 69 
Prior term, removal of sheriff for offenses committed 
during, $ 10, p. 170 
Prisoners, 

Civil proceedings, compensation for arrest, etc, 
§ 227 

Compensation and reimbursment, ante 
Escape, generally, ante 

Injury by arresting officer, presumptions, § 159, 
p. 378 

Liabilities as to, § 117 

Mileage, taking before magistrates, § 251 

Official bond, liability on, 

Failure to commit, § 189, p. 451 
Injuries to prisoner, § 189, p. 452 
Ordeis for discharge of, protection of officer from 
liability in respect of, § 122, p. 333 
Successor, 

Pleading in action based on failure to deliver 
to successor, § 155, p. 370 
Turning over to, § 50 

Transportation of prisoneis, generally, post 
Tiaveling expenses of, reimbursement, § 248 
Wrongful death, burden of proof in action for, 
§ 159, p 380 
Procedure, 

Amercement, § 176, pp 411-415 
Official bonds, summary proceeding on, § 192, 
pp 459-467 
Removal, 

Constable, § 18 
Deputies, § 26 
Sheriff, 8 10, p. 171 

Title to office, detei mination of right, § 11 


Proceeds of sales, 

Distribution of, liability in respect of, §§ 93, 94 
Protection of officer in respect of disposition, 
§ 122, p. 333 

Process, 

Abuse of, removal of constables on ground of, 
§ 18 

Actions against officers, § 154 
Admissibility in evidence, action against officer 
or indemnitors, § 160 
Amercement proceeding, § 176, p. 412 
Authority to execute, showing of as respects lia¬ 
bility of officer executing, § 122, p. 332 
Compliance with directions as relieving officer 
from liability for result, § 54 
Conflicting directions as to execution, § 44, p. 216 
Liability as affected, § 54 
Constables, execution, § 3 
Custody and care of property taken under, § 46 
Delivery of unexecuted process to successor, lia¬ 
bility on official bond for failure to deliver, 
§ 189, p. 451 

Diligence in executing, § 44, p. 217 
Directions in, 

Authority to serve as affected, § 44, p 215 
Liability as result of failure to follow or 
comply with, § 54 

Liability of sheriff for acts of deputy in 
executing, § 55, p. 239 

Disqualification of sheriff to serve, appointment 
of substitute, § 31 

Execution of process, generally, ante 
Failure to have property forthcoming to satisfy, 
liability of officer, § 82, p. 282 
False return, liability for injury resulting, §§ 114- 
116, pp 322-326 

Force, use of m executing, § 44, p. 216 

Mode of executing, § 44, p. 216 

Official bonds, ante 

Presumptions as to, § 159, p 377 

Protection afforded by, §§ 122-127, pp. 330-339 

Removal of sheriff for failure to execute, § 10, 

p. 168 

Return of process, generally, post 
Seizure of property without, liability of officer, 
§ 64 

Service of process, generally, post 
Special deputies, appointment to serve, § 29 
Successor, turning over to, § 50 
Summary proceedings against officers, § 172, 
p. 396 

Territorial extent of authority, service of, § 36 
Time for execution, § 44, p. 216 
Proclamation, vacancy in office of sheriff, § 8, p. 163 
Filling of, § 8, p. 166 
Proof, 

Actions against officers or indemnitors, § 158 
Amercement proceeding, § 176, p 413 
Burden of proof, generally, ante 
Deputies, deputation, § 27 
Evidence, generally, ante 
Official bonds, 

Actions on, § 203, p. 491 
Summary.proceedings on, § 192, p. 464 
Removal of sheriff, proceedings for, § 10, p. 174 
Title to office, proceedings to determine, § 11 
Property qualification, § 6 
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Prosecutions, criminal offenses, § 210 
Protection of property, power to engage for, § 49 
Proximate cause, official bonds, liability for injury 
caused by misconduct or neglect, § 183 
Public officer, deputy shenff as, § 37, p 208 
Punishment, criminal offenses, § 210 
Punitive damages. Exemplary damages, generally, 
ante 

Purging contempt, performance of duty for default of 
which officer was in contempt, § 171 
Qualification, § 6; § 7, pp 156-160 
Constables, § 15, pp 179-182 
Deputies and assistants, § 25 
Quantum meruit, recovery for services on, § 219 
Quarantine inspector, special deputy, appointment to 
act as, § 29 

Quarteily returns, compensation for making, § 246 
Questions of law and fact, 

Actions against officers or indemnitors, § 162, 
p. 385 

Amercement proceeding, § 176, p 414 
Criminal prosecutions against officer, § 210 
Official bonds, actions on, § 205, p 497 
Removal of sheriff, proceedings for, § 10, p. 174 
Summary proceedings against officeis, § 172, 
p 399 

Railroad property, deputies, appointment or detail to 
guard and watch, § 22, p 188 
Ratification, 

Amercement, liability as affected, § 175, p. 410 
Deputies, 

Liability for acts outside of scope of duties in 
case of ratification, § 55, p. 237 
Unauthorized act of person assuming to act 
as, § 37, p 209 

Disposal of property levied on, estoppel to main¬ 
tain action against officer, § 146, p 356 
Return of process, default in respect of, § 111, 
p 320 

Wiongful levy or seizure, § 72, p. 267 
Real paity m interest, official bonds, action on in 
name of, § 201, p 477 
Receiptor’s liability to officer, § 212 
Receipts, statutory requirements, § 7, p. 157 
Receivers, possession of property in custody of sher¬ 
iff taken by, liability, § 78, p 275 
Recognizance. Bond or security, geneially, ante 

Record, 

Appointment, 

Constable, § 13 
Deputies, § 22, p 189 
Official bond, 

Constable, § 15, p 181 

Lack of as affecting liability, § 178, p. 422 

Sheriff, § 7, p 159 

Qualification of constables, § 15, p 179 
Records, successor, turning over to, § 50 
Redelivery bond, release of property on, liability of 
officer, § 80 
Reduction of damages, 

Release of property levied on, § 85 
Wrongful levy or seizure, § 75 
Reference, official bonds, actions on, § 205, p. 498 


Refunds, 

Moneys collected under, 

Attachment, § 48 

Process improperly issued, summary order, 
§ 168 

Reimbursement Compensation and reimbursement, 
generally, ante 

Reinstatement, sheriff after suspension, § 9 
Rejoinder, 

Actions against officers or indemnitors, g 156, 
p. 375 

Official bonds, action on, § 203, p. 491 
Release, 

Attached property, action against sheriff for, 
§ 147, p. 357 
Levy of execution, § 45 
Official bond, sureties on, § 182 
Property levied on, liability of officer, §§ 80, 81, 
pp. 278—281 

Remittitur, official bonds, appeal in action on, § 208 
Removal from office, 

Constables, §§ 17, 18 

Vacancy as resulting, § 16 
Deputies, § 26 

Disqualification for re-election, § 6 
Sheriff, § 10, pp 167-175 

Suspension pending proceedings, § 9 
Removal of pioperty, reimbursement for expenses in¬ 
curred, § 247 
Renewal bonds, 

Defaults covered by, § 178, p 418 
Effect of failure to renew, § 180 
Replevin, 

Bond or security, generally, ante 
Compensation for care and custody of property 
taken, § 238 

Forthcoming bond, liability of officer releasing 
property on, § 80 

Negligence or delay m service of writs of, liabil¬ 
ity, § 56 

Officer’s right to maintain, § 214, p. 507 
Replication or reply, 

Actions against officers or indemnitors, g 156, 
p. 375 

Official bond, action on, § 203, p. 490 
Residence, 

Deputies and assistants, § 24 
Elisois, § 33 
Qualification, § 6 
Constables, § 14 

Vacancy in office as result of change, constables, 

§ 16 

Resignation, 

Constables, § 17 
Deputies, § 26 

Vacancy resulting, § 16 
Sheriff, § 9 

Restitution, negligence or delay in service of writ of, 
liability, § 56 

Return of process, §§ 44, 45, pp. 214r-219 

Action as maintainable against officer before re¬ 
turn day, § 151 

Admissibility in action against officer or indem¬ 
nitors, § 160 

Alias writ, issuance as waiver of right to hold 
officer liable for insufficient return, § 113 


1383 



INDEX TO SHERIFFS AND CONSTABLES 


Return of process—Continued, 

Amendment, 

Expiration of term, § 50 
Striking out false statement as affecting lia¬ 
bility of officer making false return, 
§ 115 

Successor in office, § 51 
Amercement for failure to return, § 173 

Collectability of debt as essential to liabil¬ 
ity, § 175, p. 406 

Demand as essential to liability, § 175, p 410 
Appeal, taking of as excuse for failuie to retuxn, 
§111, p 320 

Attachment against plaintiff in execution as ex¬ 
cuse for failure to make return, § 111, p 320 
Burden of proof in action based on failure to 
return, § 159, p. 380 

Case, action on as proper form of remedy to en¬ 
force liability for failure to letuin, § 137, 
p 337 

Circumstances excusing default in failure to make 
return within time, § 111, p. 318 
Compelling return, § 44, p 217 
Compensation, § 226; §§ 234-237, pp 526-529 
Conclusiveness, § 161 

Conversion, liability of officer for on failure to 
make ieturn, § 110 
Criminal liability in respect of, § 209 
Debt, action on as proper remedy against sheriff 
failing to return, § 147, p 358 
Defective return, liability for resulting damages, 
§ 113 

Official bond, § 189, p. 449 
Defenses, actions for failure to execute or return, 
§ 149 

Delay in making, 

Liability arising out of, §§ 110-112, pp 317- 
322 

Extent of, § 112 

Belief from liability for, § 111, pp 318-321 
Demand, condition precedent to action on bonds 
for failure to return, § 197, p 473 
Deputies, § 37, p. 207 

Liability for failure to make returns, § 53, 
p. 236 

Directions as to as relieving officci from liability 
for failure to return, § 54 
Distribution of proceeds of sale piior to return 
day, liability in respect of, § 93 
Effort to make, unsuccessful effort as excuse for 
fail me to make return, § 111, p. 319 
Endorsement on writ as excuse for failure to 
make return, § 111, p 320, 

Enliy, liability for failure to enter, § 113 
Eironeous ieturn, liability of officer making, § 114 
Excuse for default m respect of, § 111, p 318 
Exemplmy damages, failure to make or delay in 
nuking return, § 112 

Extent oi liability for failure to make or delay 
in making return, § 112 
Failure to make, 

Action on case as proper form of remedy to 
enfoice liability, § 147, p 357 
Assumpsit as proper remedy, § 147, p. 457 
Civil action based on, § 146, p. 354 


Return of process—Continued, 

Failure to make—Continued, 

Liability arising out of, §§ 110-112, pp. 317- 
322 

Official bond, § 189, p 449 
Pleading in action based on, § 155, p 370 
Belief from liability for, § 111, pp 318-321 
Summary proceeding against officer, § ICS 
False return, generally, ante 
Indictment chaigmg failure to ieturn, § 210 
Injunction, issuance as excuse foi failure to make 
return, § 111, p 320 

Injury as essential to liability of officer for fail¬ 
ure to make return, § 110 
Insolvency of defendant as excuse for failuie to 
make ieturn, § 111, p. 319 
Insufficient ieturn, liability for resulting damage, 
§ 113 

Interest, lecovery in action for loss resulting 
from failure to ieturn, § 112 
Issuance of second writ as excuse for failure to 
return first, § 111, p 320 

Levy on property after return day, liability of 
officer making, § 69 

Liabilities aiming out of duty to return, §§ 110- 
116, pp 317-326 

Measure of damages, false return, § 116 
Mistake as excuse for default m respect of, § 111, 
p 318 

Mitigation of damages, 

Failure to make or delay in making return, 
§ 112 

False return, § 116 

Money received after return day, excuse for fail¬ 
ure to pay over, § 96, p. 309 
Nominal damages, failure to make return, § 112 
Nulla bona as false return, § 114 
Offer to deliver writ to proper officer as excuse 
for failure to make return, § 111, p 319 
Official bond, 

Liability for defaults with respect to, § 189, 
p. 448 

Pleading failure to return in action on, § 203, 
p 488 

Summary remedy on for failure to return, 
§ 192, p. 457 

Parties to action for neglect of officer in respect 
of, § 152 

Payment to plaintiff of amount due as excuse for 
failure to make return, § 111, p 319 
Penalty for failure to return, § 173 

Colled ability of debt as essential to liability, 
§ 175, p 406 

Issuance of alias execution as affecting lia¬ 
bility, § 175, p 409 

Payment of debt as affecting liability, § 175, 
p. 406 

Pleading, action based on failure to return, § 155, 
p. 370 

Presumptions as to, § 159, p« 377 
Protection of officer, 

Acts done in execution of process, § 122, p 332 
Making levy after return-day, § 126 
Ratification of default, § 111, p. 320 
Renewal of writ as excuse for failure to make 
return, j 111, p. 320 
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Return of process—Continued, 

Replevin against plaintiff in execution as excuse 
for failure to make return, § 111, p. 320 
Second writ, issuance of as excuse for failure to 
return first, § 111, p. 320 
Successor in office, § 111, p. 321 
Summary proceeding against officer for failure to 
return, § 168 

Termination of incumbency as excuse for failure 
to make return, § 111, p 320 
l T ncollectal)ility of debt as excuse for failure to 
make returns, § 111, p 319 
Validity of process or judgment as essential to 
liability for failure to leturn, § 111, p 319 
Veiification, liability for damages as result of 
failing to verify, § 113 
Waiver of default, § 111, p 320 
Reversal of judgment, effect of, as respects money 
collected on execution, § 91, p 306 
Review. Appeal and error, generally, ante 
Riots, 

Duty to suppress, § 42 
Liability for injuries resulting, § 117 
Removal of sheriff for failure to suppress, plead¬ 
ing, § 10, p 173 

Road patrol, power to create, § 22, p 189 
Rule to show cause, remedy against officer failing in 
discharge of duty, § 170 

Salary Compensation and reimbursement, generally, 
ante 

Sales, 

Advertising, 

Fees, § 239 

Liability for cost of, § 86 
Agreement to delay, power to enter into, § 49 
Amercement for failure to, 

Pay over proceeds, nonreceipt of money by 
officers affecting liability, § 175, p. 407 
Sell property levied on, § 173 

Prior lien as precluding liability, § 175, 
p, 406 

Appeal, liability of officer making sale pending 
appeal, § 87, p. 289 

Appraisement, liability of officer making sale 
. Without, § 87, p. 294 

Assumpsit, recovery of proceeds in action of, 
§ 147, p. 357 
Bankruptcy of debtor, 

, Excuse for failure to sell, § 88, p 297 
Liability of officer making sale after, § 87, 

, p. 289 

Bids, liability for failure to enforce payment of, 
§ 86 

Bulk; sales, validity, § 87, p. 294 
Burden of proof, 

Actions against officers based on irregular i- 
ties, § 159, p. ?79 

Justifying failure to sell, § 88, p 296, n. 1 
Commissions oh, §§ 239, 240 
Common property, liability of officer selling un¬ 
der process against' cotenants, § 87, p. 292 
Compensation for making, § 239 
Conditional sale, refusal to sell property subject 
• * tt>, liability of Officer, §■ 88, p. 29& 

Conduct of, 8 47 '' " 


Sales—Continued, 

Confusion of goods, liability of officer making 
sales, § 87, p 291 
Conveyance of property sold, 

Pleading failure to convey as breach of offi¬ 
cial bond, § 203, p. 486 

Without payment of price, liability of officer, 

§ 86 

Coroners, conveyance of land sold by sheriff un¬ 
der execution, § 38 
Cost of advertising, liability for, § 86 
Credit sales, 

Amercement for failure to pay over pro¬ 
ceeds, nonreceipt of proceeds as affecting 
liability, § 175, p 407 
Liability of officei, § 86 

Deferred payments, § 91, p 302 
Criminal liability, acts relating to, § 209 
Custody of law, liability of officer selling prop¬ 
erty in, § 87, p. 293 

Damages, invalid or irregular sale of property, 

§ 87, pp. 283-296 

Date, pleading in action against sheriff for fail¬ 
ure to execute, § 155, p 369 
Death of debtor, liability of sheriff selling prop¬ 
erty after, § 87, p 289 

Deeds, liability of bond of officer for failure to 
execute, § 187 

Default of purchaser, failure to resell, liability 
of officer, § 88, p 296 

Defect in title, liability on bond of officer for 
failure to make known, § 187 
Deferred payments on credit sales, liability for, 

§ 91, p. 302 

Delay m selling, liability for damages resulting, 

§ 89 

Delivery without payment of price, liability of 
officer, § 86 

Demised premises, liability of officer selling prop¬ 
erty on, § 87, p. 293 
Deputies, 

Acting for sheriff in making, § 37, p. 207 
Liability of officer for default m respect of, 

§ 55, p 236 

Disposition of proceeds, 

Evidence m action involving, § 161 
Liability in respect of, §§ 93, 94 
Encumbered property, liability of officer selling, 

§ 87, p 293 

, Enforcement of payment of bid, liability for fail¬ 
ure to enforce, § 86 

Evidence in action based on failure to sell prop¬ 
erty, admissibility, § 160 
Excessive sale, liability of officer making sale, 
§ 87, p. 296 

Excuses for failure to sell, § 88, p. 296 
Exempt property, 

Case as proper remedy to enforce liability 
of officers, § 147, p 357 
Civil action based on, § 146, p. 354 
Delay m selling, liability of officer, § 89 
Failure to'sel^ expuse, for,' S 88, P 298 
Liability of^offid^t selling, § 87, p. 292 
Bond, § 187 ( 

. 1 Pleading in atitioff against sheriff for, § 155, 
p. 368 

Expense^ Reimbursement for, | 247 
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Sales—Continued, 

Expiration of term, 

Action for purchase money after, § 50 
Excuse for failure to sell, § 88, p. 297 
Extent of liability in respect of, § 90 
Failure to deliver property sold, liability to pur¬ 
chaser, § 86 
Failure to sell, 

Civil action based on, § 146, p 354 
Liability of officer, § 88, pp. 296-299 
Bond, § 187 
Extent of liability, § 90 
Pleading in action against officer for, § 155, 
p. 368 
Fees, § 239 

Liability for, § 252 

Fraudulent conveyances, liability of officer selling 
propel ty m possession of fraudulent grantee, 
§ 87, p 290 

Garnishment of debt, liability of sheriff selling 
property under execution after notice of, § 87, 
p 289 

Good faith, failure to sell, liability of officer, § 88, 
p. 297 

Impossibility of selling, excuse for failure to 
sell, § 88, p. 29S 

Improper distribution of proceeds, amercement 
for penalty, § 173 

Improprieties in conduct of, liability of officer 
making sale, § 87, p 294; § 90 
Inadequate price, liability of officer selling at, 
§ 87, p 295 

Ineffective sale, liability on bond of officer, § 187 
Injunction, 

Excuse for failure to sell, § 88, p 298 
Liability of sheriff selling after notice of, 
§ 87, p. 289 

Interest on proceeds of, liability for, § 91, p 305 
Intermingled goods, liability of officer making 
sale, § 87, p 291 

Invalid sales, liability of officer making, § 87, 
pp 288-296 

Irregular sales, liability of officer making, § 87, 
pp 288-296 

Justification for failure to sell, § 88, p. 296 
Leased premises, liability of officer selling prop- 
eity on, § 87, p 293 

Levy, liability of officer making sale without levy, 
§ 87, p 294 

Liabilities arising out of, §§ 86-90, pp. 286-301 
Fees and costs, § 252 

Measure of damages for wrongful sale, § 90 
Medium of payment, liability in respect of, § 91, 
p 302 

Misapplication of proceeds, 

Amercement for penalty, § 173 
Civil action based on, § 146, p 354 
Liability on official bonds, § 188, p 443 
Mitigation of damages, wrongful sale, § 90 
Mortgaged piopeity, liability of officer selling, 
if 87, p 293 , § 187 

Negligence, liability of officer guilty of, § 87, 
p 294 

Nominal damages, wrongful sale, § 90 


Sales—Continued, 

Notice, 

Compensation for serving, § 239 
Liability of officer selling without proper 
notice, § 87, p. 294, § 90 
Official bonds, 

Liability in respect of matters relating to, 
§ 187 

Pleading wrongful sale as breach, § 203, 
p 486 

Order of court, liability of officer selling without, 
§ 87, p. 294 
Outgoing sheriff, § 50 
Ownership, 

Excuse for failure to sell property not be¬ 
longing to defendant, § 88, p 297 
Liability of officer selling property not be¬ 
longing to defendant, § 87, p. 290 
Payment of price, conveyance or delivery without, 
liability of officer, § 86 

Penalties for failure to sell pioperty levied on, 
§ 173 

Peisonal property, liability for loss of after de¬ 
livery to purchasers, § 86 

Place, liability of officer selling at improper place, 
§ 87, p. 295 

Pleading m action against officer based on im¬ 
proper sales, §. 156, p 374 
Price, conveyance or delivery without payment 
of, liability of officer, § S6 
Prior liens, failure to sell property subject to, 
excuse, § 88, p 298 

Proceeds of, protection of officer in respect of 
disposition, § 122, p. 333 

Production of goods levied on when required for, 
§ 45 

Purchase by officer, action as lying against, § 87, 
p 295 

Purchase price, conveyance or delivery without 
payment of, § 86 

Refusal to execute deed, liability of officer, § 86 
Reimbursement for expenses, § 247 
Removal of goods from premises ordered sold, 
liability in respect of, § 86 
Removal of sheriff for ignoring law in making, 

§ 10, p. 169 

Retention of fees and expenses out of proceeds, 
§ 254 

Satisfaction of judgment, liability of sheriff sell¬ 
ing property after, § 87, p 289 
Second sale of property already sold, liability of 
officer making, § 87, p. 289 
Setting aside writ, liability of officer selling prop¬ 
erty under writ subsequently set aside, § 87, 
p 289 

Stay of proceedings, liability of officer selling 
after notice of, § 87, p. 289 
Successor in office, § 51 

Liability for failure to sell property seized 
by predecessor, § 88, p. 297 
Supersedeas, liability of officer selling property 
after, § 87, p 289 

Tender of amount due, liability of officer selling 
after, § 87, p 289 

Time, liability of officer selling at improper time, 

§ 87, p. 295; § 90 
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Sales—Continued, 

Trespass committed in delivery of possession, lia¬ 
bility of officer, § 86 

Trover as available to enforce liability in respect 
of, § 147, p 359 

Void process, liability of officer selling property 
under, § 87, p. 288 
Warrantor of title, liability of, § 86 
Wrongful acts of purchaser of property sold, lia¬ 
bility of officer, § 86 

Wrongful distribution of proceeds, burden of 
pi oof in action based on, § 159, p. 380 
Wiongful sales, extent of liability, § 90 
Satisfaction of judgment, sale of pioperty after, lia¬ 
bility of office: making, § 87, p 289 
Scire facias, enforcement of liability for official de¬ 
fault by, § 169 
Seal, 

Indemnity bond, § 129 

Special constable, indorsement of appointment on 
process, § 29 
Search warrant, 

Fees for executing, § 226, n. 61 

Protection of officers from liability in respect of, 

§ 122, p 333 

Special constable appointed to serve, bond, § 29 
Second levy, protection of officer from liability for, 

§ 127 

Security. Bond or security, generally, ante 
Seizures, 

Levy of execution, § 45 
Official bonds, ante 

Wrongful levy or seizure, generally, post 
Selection, § 4 

Constables, § 13 

Sequestration, compensation for care and custody of 
property taken under writ, § 238 
Service of process, §§ 44, 45, pp. 214-219 
Actions against officer, § 154 
Authoiity as affected by direction of, § 44, p. 215 
Burden of proof in action based on failure to 
service, § 159, p 379 

Compensation, § 226; §§ 234-237, pp. 526-530 
Coroner, § 38 

Do facto deputies, § 37, p 207, n. 49 
Deputies, completion after expiration of term of 
sheriff, § 37, p. 209 
Disqualification, § 41 
Execution of process, generally, ante 
Mileage, § 251 
Ministerial duty, § 44, p. 214 
Official bond, 

Liability for neglect of duties with respect to, 

§ 184 

Summary remedy on for failure to serve,, 
§ 192, p. 457 

Private capacity, fees of persons serving in, § 225, 

p. 522 

Territorial extent of authority, § 36 
Undersheriff, completion of on expiration of term 
of sheriff, § 37, p 209 
Unsuccessful attempt, fees, § 226 
Settlements, statutory requirements, § 7, p. 157, 

Show cause order, 

Remedy against officer failing to discharge of 
duty, § 170 


Show cause order—Continued, 

Removal from office, proceedings for, § 18 
Summary proceeding, § 10, p. 172 
Signature, bond of sheriff, § 7, p. 160 
Single action, official bond, enforcement of liability, 
§ 196 

Special bail, 

Relief from liability of, § 108 
Scire facias to subject officer as, § 169 
Special damages, actions against officers or indemni¬ 
tors, § 164 

Special deputies, §§ 2, 29 
Authority, § 37, p. 209 
Special officers, authority, § 39 

Special pleading, official bond, action on, § 203, p. 490 

State officer, sheriff as, § 1, n. 1 

States, 

Accounting to, office receipts, § 260, pp. 554-557 
Expenses incurred, liability for, § 253 
Statutory provisions, 

Additional bond of sheriff, § 7, p 160 
Amercement, § 173 
Deputies, § 173 

Appointment, deputies and assistants, § 22, p 188 
Approval of, 

Appointment of deputies, § 22, p. 189 
Bond, § 7, p. 159 

Arrest, territorial extent of authority, § 36 
Bond, § 7, p. 158 

Accepting bond not conforming to, § 101 
Actions on, § 193 
Constables, § 15, p 179 
Chief deputy sheriff, authority, § 37, p 208 
Compensation, § 216, pp 510-513 
Amount, § 218 

Deputies, § 225, p 520 
Attendance at couit, § 241 
Bonds, services in connection with, § 244 
Copies of writs and processes, § 245 
Criminal proceedings, services in, §§ 228-231 
Deputies, liability for, § 252 
Elections, services in connection with, § 243 
Juries, services m connection with, § 242 
Mileage, § 251 

Constables, compensation, § 216, p. 511 
Coroners, substitute for sheriff .§ 32 
Death sentence, fee for executing, § 228 
Deputies and assistants, 

Appointment, § 22, p. 188 
Eligibility, § 24 
Number of, § 23 
Power and authority, § 37, p. 207 
Disqualification, § 6 
Duty to serve, § 5 
Eligibility of constable, § 14 
Execution of process, § 44, p. 214 

Protection of officers from liability, § 122, 
p 331 

Fees, §§ 217, 218 

Forfeiture, § 224 

Reporting and accounting for, § 260, p. 554 
Salary in lieu of, § 217 
Summoning jurors, § 242 
Filing of bond, § 7, p. 159 
Filling vacancies in office of sheriff, § 8, p. 164 
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Statutory provisions—Continued, 

Fines and penalties, § 173 
Amount, § 174 

Injury as essential to liability, § 175, p 405 
Forfeiture of office, § 9 
Grounds for removal of sheriff, § 10, p 108 
Holding over, constables, § 10 
Indemnity, 

Bond, 

Effect of, § 133 
Number of sureties, § 120 
Compliance with, § 129 
Duty of officer to proceed on receiving, § 135 
Right to leqiure, § 128 

Summary remedies of officers against indem¬ 
nitors, § 144 

Jurisdiction, actions for neglect of duty, § 150 
Limitation of actions against, § 151 
Mileage, § 251 

Mode of appointment of constables, § 13 
New security, constables, § 15, p 1S1 
Number of, 

Constables, § 13 
Deputies, § 23 
Oath, 

Constable, § 15, p. 182 
Deputies, § 25 
Official bonds, 

Actions on, § 193 

Joinder of parties in actions on, § 201, p. 479 
Jurisdiction of actions on, § 199 
Limitations of actions on, § 200 
Parties to actions on, § 201, p. 477 
' Right of action on, § 194 

Summary proceedings on, § 192, p. 45G 
Venue of actions on, § 199 
Pensions and benefits, § 216, p 513 
Posse comitatus, power to raise, § 34 
Powers and duties, § 35 
Proceedings for removal of. 

Constables, § 18 
Sheriffs, § 10, p 171 

Process, territorial extent of authority to execute, 

§ 36 

Qualification, § 6; § 7, p. 157 
Deputies, § 25 

Receipts for settlements, production of, § 7, p. 157 
Removal of, 

Constables, § 18 
Sheriff, § 10, p. 167 

Exercise of power, § 10, p. 171 
Resignation of sheriff, § 9 
Road patrol, power to create, § 22, p 189 
Sale of property, liability of officer neglecting or 
refusing to sell, § 88, p 29G 
Selection of constable, § 13 ' 

Special, 

Deputy constables, § 29 
Officers, authority, § 39 
Substitutes for sheriff, §§ 31-33 
Summary proceedings against officer, § 1G8 
Appeal, § 172, p 400 
Defaults for which available, § 168 
Juusfhction, § 172, p 395 
Mot hod of proceeding, § 169 
Notice, § 172, p 396 
Time for instituting, § 172, p. 305 


Statutory provisions—Continued, 

Suspension of, 

Constable, § 17 
Shenff, § 9 
Term of office. 

Constables, § 16 

Appointment to fill vacancy, § 10 
Sheriff, § 8, p. 161 
Time, 

Election of constables, § 13 
Qualification of constables, § 15, p 179 
Title to office, jurisdiction of proceedings to try, 
§ 11 

Undersheriffs, performance of duties dm mg va¬ 
cancy in office, § 21 

Vacancy m office, § 7, p 157; § 8, p. 163 
Constables, filling of, § 16 
Wrongful levy or seizure, notice or demand as 
pierequisite to liability, § G8, p 263 
Stay of proceedings, 

Default m execution of process, prevention of 
execution by stay as relieving officer from 
liability, § 60, p. 248 

Directions for as relieving officer from liability 
for failure to levy execution or delay in mak¬ 
ing, § 54 

Execution of process, protection of officer from 
liability in respect of, § 122, p 334 
Sale of property after order staying, liability of 
officer making, § 87, p 289 
Stenographers, compensation, allowance for, § 250 
Stolen property, conversion by officer returning pos¬ 
session m unreasonable time, § 82, p. 2S3 
Storage charges, reimbursement for expense of, § 247 
Subordinate assistants, liability for defaults or mis¬ 
feasance of, § 55, p. 235 
Compensation tor serving, § 233 
Negligence or delay in service of, liability, § 56 
Subsequent pleadings, actions against officers or in¬ 
demnitors, § 156, pp 373-376 
Substitutes, §§ 31-33 

Compensation, § 225, pp. 519-522 

Substitution of parties, actions against officers or in¬ 
demnitors, § 153 

Successive actions, official bonds, enforcement of lia¬ 
bility, § 196 

Successive terms, holding office for, § 6 

Delivery of prisoner to, pleading of action based 
on failure to deliver, § 155, p. 370 
Successoi in office, 

Delivery of unexecuted process to, liability on 
official bond for failure tq deliver, § ISO, 
p 451 

Deputy of predecessor, liability for acts of, § 55, 
p 239 

Escape, liability for escape of prisoner from 
predecessor, § 118 

Holding over until qualification, § 8, p. 162 • 
Mandamus to compel surrender of property of 
office, § 7, p. 158 < 

Money due from outgoing sheriff on fipal settle¬ 
ment, liability in respect of, § 91, p 306 ,, 
Official bond of outgoing officer, liability fiof 'acts 
of successor, § 180 

Return of process, § 111, p, 321 1 • 

Rights, powers and duties of, $ 51 ! ' 
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Successor in office—Continued, 

Sale of property, liability for failure to sell prop¬ 
erty seized by predecessor, § 88, p. 297 
Substitution as party in action against sheriff 
and deputies, § 133 
Turning ovei books, etc, to, § 50 
Suggestion to court, summary proceeding against offi¬ 
cer by way of, § 169 
Summary proceedings, 

Against officeis, §§ 168-172, pp 39CM01 
Bui den of proof, § 172, p 398 
Contempt proceeding, § 171 
Costs, § 172, p 400 
Cumulative nature, § 168 
Damages, § 172, p 400 
Default for which available, § 168 
Default judgment, § 172, p 400 
Defense of, § 172, p 396 
Evidence, § 172, p 39S 
Hearing, § 172, p 399 
Issues, § 172, p 398 
Judgment, § 172, p 399 
Method of proceeding, §§ 169-171, pp. 392-395 
Modification of judgment, § 172, p. 400 
Notice or process, § 172, p 396 
Parties, § 172, p 397 
Persons entitled to remedy, § 168 
Pleading, § 172, p 397 
Presumptions, § 172, p 39S 
Procedure, § 172, pp 395-401 
Review, § 172, p 400 
Rule or order to show cause, § 170 
Statutory provisions, ante 
Trial, § 172, p. 399 
Variance, § 172, p 398 
Waiver of notice, § 172, p 396 
Amercement, § 176, p. 411 

Judgment or order of, § 176, p. 415 
Official bonds, ante 
Removal of, 

Constables, § 18 
Deputies, § 26 
Sheriff, § 10, p 171 
Trial, § 10, p. 174 

Summons, 

Negligence or delay in service of, § 56 
Special deputy, indorsement of appointment on, 

§ 29 

Supersedeas, t 

Default in execution of process, prevention of 
execution by supersedeas as relieving officer 
frpm liability,, § 60, p. 248 
Execution of process, protection of officer from 
liability in respect of acts done in, § 122, 
p. 334 

Repayment of money to defendant on, liability 
in respect of, § 91, p. 304 

Sale of property after, liability of officer making, 

§ 87, p. m 
Sureties, 

Official bonds, generally, ante 
Principal and surety, generally, ante . 

Surplusage, actions against,officers or indemnitors,, 

, . proof of as essential, $ 158 
Spspenpion, 

Constables, § 17 

Vacancy resulting, § Jfr 
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Suspension—Continued, 

Sheriff, § 9 
Taxes, 

Deputies, acting for sheriff in serving execution 
for, § 37, p 20S 

Official bond, liability on as to matters relating 
to collection, § 189, p. 433 
Temporary appointments, 

Sheriff, filling vacancy, § 8, p 165 
Suspension of sheriff, § 9 
Tenants in common, 

Sale of common property under piocess against 
cotenant, liability of officer making, § 87, 
p 292 

Seizure of common property under process against 
cotenant, liability of officer making, § 68, 

p 261 

Tender, 

Official bonds, liability for disposition of money 
as affected, § 188, p 445 

Sale of property after tender of amount due, lia¬ 
bility of officer making, § 87, p. 289 
Term of office, 

Constables, § 16 

Appointment to fill vacancy, § 16 
Deputies, § 26 

Expiration of term of office, generally, ante 
Sheriff, § 8, pp. 161-166 
Teriitonal extent of authority, § 36 

Seizure of property outside of, liability of officer, 
§ 65 

Theft of property in custody of, liability for loss, § 78, 
p 275 

Third persons, 

Claim to money collected, excuse for failure to 
pay over, § 96, p. 310 

, Levy on property belonging to, liability of, officer 
making, § 68, pp. 259-264 

Money left in hands of, liability in respect of, 
§ 91, p 303 

Time, 

Actions against, § 151 
Amercement proceeding, § 176, p. 411 
Appointment of, 

Constables, § 13 

Deputies and assistants, § 22, p. 189 
Bond, constable, § 15, p. 180 
Election of constables, § 13 ' 

Execution of process, § 44, p. 216 
Default in respect of, § 60, p. 242 
Fees, 

Allowance, § 254 
Payment of, § 256 
Indemnity, 1 requirement, § 128 
Official bonds, 

Actions on, § 200 

Default, presumption, § 304, p 492 
Judgment in,action on,.effective date, § 206 
Summary proceedings on, § r l$)2, p. 460 
Qualification, constables; § 15, p. 179 
Return of process, § 44, p. 218 
-Sale of §,47,, , , . „ 

Liability of, oflBcer sfdlipg jit impioper timg, 
§ iS7, p. § 90 , 

Summary proceedings, against officer, § 172, p 393 
ful leyy or seizure, time-of levy as basis, 
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Title to office, 

Constables, § 19 
Deputies, § 27 
Sheriff, § 11 

Townships, authority as extending over, § 36 
Traffic duty, deputies, appointment for, § 22, p 188 
Transportation expenses, mileage, § 248 
Transportation of prisoners, 

Accounting for amounts received for, § 260, p. 555 
Compensation for, § 230 
Civil proceedings, § 227 
Reimbursement for expenses, § 248 
Traveling expenses, 

Mileage, § 251 
Reimbursement, § 248 
Trespass, 

Civil liability for, § 121 

Enforcement of liability of sheriff or indemnitors 
by action of, § 147, p 358 

Pleading in action against officer in, § 155, p 367 
Sale of property, liability as trespasser, § 86 
Void writ, levy on property under as rendering 
officer liable in damages, § 64 

Trial, 

Actions against officers or indemnitors, § 162, 
pp. 38^-387 

Amercement proceeding, § 176, p 414 
Indemnity, action on bond, § 145 
Official bonds, 

Actions on, § 205, pp 496-499 
Summary proceedings on, § 192, p 465 
Penalty, proceeding to impose, § 176, p. 414 
Removal of sheriff, proceedings for, § 10, p. 174 
Summary proceedings against officers, § 172, p. 399 
Trover, 

Officer’s right to maintain, § 214, p 507 
Pleading in action against officer m, § 155, p. 367 
Process, damages for failure to execute, § 61 
Remedy as available to enforce liability of officer 
or indemnitors, § 147, p 359 
Trustee proceeding, action against officer during pen¬ 
dency of, § 151 
Turnkey fees, § 231 
Undersheriffs, 

Appointment, § 22, p. 188 
Authority and duties, § 37, p. 209 
Civil liability, § 53 
Defined, § 2 

Delegation of duties to, § 21 
Evidence of authority, § 27 
Peace officers, status as, § 42 
Removal from office, § 26 
Special deputy, appointment, § 29 
Teim of office, § 26 

Unfinished business, successors, duty of new sheriff 
to complete, § 51 

Unlawful assembly, duty to suppress, § 42 
Vacancies in office, § 8, p. 162 
Constables, § 16 
Coronei, 

Completion of execution of process, § 38 
Discharge of duties m case of, § 32 
Resignation creating, § 9 
Statutory provisions, § 7, p. 157 
Undersheriff, performance of duties during, § 21 
Vagrants, fees for arresting, § 229 


Variance, 

Actions by or against officers or indemnitors, 
§ 158; § 214, p 509 
Amercement proceeding, § 176, p 413 
Official bonds, 

Actions on, § 203, p 491 
Summary proceedings on, § 192, p. 464 
Summary proceedings against, § 172, p 398 
Venue, 

Default or misconduct, action against sheriff or 
constable for, § 150 
Official bonds, 

Actions on, § 199 

Summaiy proceedings on, § 192, p. 460 

Verdict, 

Actions against officers or indemnitors, § 162, 
p 3S7 

Cure of defect in pleading by, § 155, p. 367 
Official bonds, 

Action on, § 205, p, 498 
Summary proceeding on, § 192, p 465 
Removal of sheriff, proceedings for, § 10, p 174 
Venfication, return of piocess, liability for damage 
resulting from failuie to verify, § 113 
Vested rights, office of sheriff, § 11 
Void execution, 

Amercement for neglect or refusal to make re¬ 
turn, § 175, p 405 

Sale of goods taken on, liability of officer, § 146, 
p. 355 

Void judgment, failure to serve writ based on, lia¬ 
bility of officer, § 60, p. 244 

Void levy, release of property taken under, liability 
of officer, § 81 
Void process, 

False return to, liability of officer making, § 115 
Official bond, liability in respect of wrongful levy 
under, § 185 

Sale of pioperty under, liability of officer, § 87, 

p. 288 

Waiver, 

Amei cement, 

Irregularity in notice of proceeding, § 176, 
p 412 

Objection, § 176, p. 413 

Bond or security, attempt to enforce insufficient 
bond, § 103 
Compensation, § 220 

Default, amercement as affected, § 175, p 410 
Excessive levy, liability of officer, § 70 
Exempt pioperty, liability for levy on, § 66 
False return, right to recover damages for, § 115 
Fees, 

Lien for, § 257 
Prepayment, § 256 
Taxation of, § 254 
Lien for fees and charges, § 257 
Official bonds, 

Leave of court as condition precedent to ac¬ 
tion on, § 203, p 481 
Limitation of actions on, § 200 
Right of action on, § 194 
Summary proceedings on, notice, § 192, p. 461 
Return of process, default in respect of, $ 111, 
p. 320 

Special bail, liability of, § 108 
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Waiver—Continued, 

Wrongful attachment, pleading as defense, § 156, 
p 374 

Wrongful levy or seizure, § 72, p 268 

Notice as prerequisite to liability, § 68, p. 263 
Warrants, 

Arrest, 

Compensation, execution, § 229 
Fees, execution, § 227 

Protection of officer from liability in respect 
of, § 122, p. 333 

Deputies, acting for sheriff m executing, § 37, 

p 208 

Seizure of property without, liability of officer, 
§ 64 

Special officers, authority to execute, § 39 
Wiits, negligence or delay in service, liability, 
§ 56 

Warranty, sale of property, liability as warrantor of 
title, § 86 

Waste, pioperty in custody of, liability, § 79 
Weapons, liability on official bond for unlawful care¬ 
less use of, § 189, p 447 

Willful misconduct, removal of sheriff for, § 10, p 170 
Withdrawal, 

Official bond, suieties on, § 182 
Resignation of sheriff, § 9 
Witnesses, 

Attachment, fees, § 233 

Deputies, acting for sheriff in executing process 
of attachment for, § 37, p. 208 
Fees, serving subpoenas on, § 233 
Words and phrases. Definitions, generally, ante 
Writing, 

Bond of constable, approval in, § 15, p. 181 
Deputies, appointment in, § 22, p 189 
Indemnity, necessity, § 129 
Removal from office, deputies, § 26 
Special deputies, appointment in, § 29 
Writs of assistance, 

Execution, § 44, p 215 
Force, use of in executing, § 44, p 216 
Negligence or delay in service, liability, § 56 
Writs of possession, compensation for serving, § 236 
Wrongful attachment, petition in action for damages 
for loss of credit caused by, § 155, p 370 
Wrongful levy or seizure, §§ 63—77, pp 253—274 

Action against officers or indemnitors based on, 
§ 147, pp. 356-359 

Acts constituting, §§ 64r-71, pp. 254^266 
Application of proceeds as affecting liability, § 72, 

p 268 

Mitigation of damages, § 75 
Assent to acts of officer, § 72, p. 267 
Attachment on stock of merchandise, § 70 
Attorney’s fees as element of recovery, § 74, p. 271 
Burden of proof m action based on, § 159, p. 379 
Chattel mortgage, levy on property subject to, 
§ 67 

Circumstances relieving officer from liability, § 72, 
pp. 266-269 

Claim and delivery proceedings, liability of offi¬ 
cer, § 63 

Claim for exempt property, liability of officer as 
dependent on, § 66 

Common pioperty, seizure under process against 
co tenant, § 68, p. 261 


Wrongful levy or seizure—Continued, 

Conditional sale, levy on property subject to, 
§ 67 

Confusion of goods resulting in, liability of offi¬ 
cer, § 68, p 263 

Counsel fees as element of recovery, § 74, p. 271 
Criminal liability, § 209 
Custodia legis, levy on property in, § 66 
Measure of recovery, § 74, p. 271 
Nominal damages, § 76 

Damages recovered by debtor, recovery over 
against execution creditor, § 211 
Defense, pleading m action based on, § 156, p. 374 
Demand as essential to liability, § 68, p 261 
Depreciation in value of property as affecting 
measure of recovery, § 74, p 270 
Directions in writ as affecting liability of officer, 

§ 68, p. 260 

Elements of, § 63 

Recovery against officer, § 74, pp 269-272 
Encumbrance, levy on property subject to, § 67 
Estoppel to show title, § 72, p. 267 
Evidence in action based on, admissibility, § 160 
Excessive levy, § 70 
Exemplary damages, § 77 
Exempt property, 

Exemplary damages, § 77 
Intent of officer as relieving of liability for 
levying on, § 72, p. 266 
Interest as element of recovery, § 74, p. 272 
Liability of officer, § 66 
Mitigation of damages, § 75 
Nominal damages, § 76 

Return of property as relieving officer from 
liability, § 72, p. 268 

Expenses incurred in recovery of property as re¬ 
coverable against officer, § 74, p 270 
Expiration of term, levy on -property under exe¬ 
cution coming into hands after, § 69 
Expiration of Writ, levy after, § 69 
Extent of liability of officer, §§ 73-77, pp 269-274 
Failure to allow or set off exemption, § 66 
Form of, 

Notice or demand as prerequisite to liability, 
§ 68, p 263 

Remedy for, § 147, np. 356-359 
Fraudulent conveyances, levy on property fraudu¬ 
lently conveyed, § 68, p. 261 
Good faith of officer as affecting liability, § 72, 

p 266 

Husband and wife, seizure of wife’s property un¬ 
der process against husband, § 68, p. 261 
Indemnity, 

Failure to take as affecting liability, § 72, 
p 267 

Protection of officer by, § 63 
Injury to business and credit as element of dam¬ 
age, § 74, p. 271 

Intent of officer as affecting liability, § 72, p. 266 
Interest as element of recovery, § 74, p 271 
Intermingled goods, § 68, p 264 

Exempt and non-exempt property, § 66 
Irregularities subsequent to seizure, § 71 
Joinder of parties in action against officer, § 152 
Judgment for property, recovery as relieving offi¬ 
cer from liability, § 72, p 267 
Justification as affecting, § 64 
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Wrongful 1 levy or seizure—Continued, 

Landlord’s lien, property subject to, § 67 
Measure of damages, § 74, p. 271 
Lien, 

Fees or charges, § 257 
Levy on property subject to, § 67 
Loss of profits as element of damage, § 74, p 271 
Market value of property as measure of recoveiy, 
§ 73, p. 269 

Matters relating to title, § 72, p. 266 
Measure of recovery against officer, § 74, pp 269- 
272 

Mental pam or suffering, allowance as element 
of exemplaiy damages, § 77 
Mitigation of damages, § 75 

Recovery of property by owner, § 74, p. 270 
Return of property, § 72, p. 268 
Mode of levy, § 69 
Mortgaged property, § 67 

Measure of damages, § 74, p 270 
Nature of remedy for, § 147, pp. 356-359 
Nominal damages, § 76 

Notice as essential to liability of officer, § 68, 

p 261 

Offer to return property as affecting liability, 
§ 72, p. 268 
Official bonds, 

Evidence in action based on, § 204, p. 296 
Liability on, § 185 
Pleading as breach, § 203, p. 485 
Omissions constituting, §§ 64-71, pp 254-266 
Ouster of owner as essential to liability of officer, 
§ 63 

Particular matters affecting liability, § 72, 

pp. 266-269 

Parties to action on bond of indemnity, § 152 
Partnership property, seizure under process 
against partner, § 68, p. 261 
Pendente lite, levy on property purchased, § 68, 

p. 260 

Pleading in action based on, § 155, pp 368, 370 
Pledged property, measure of damages, § 74, 
p 270 

Possession of property by debtor at time of sei¬ 
zure as affecting liability, § 68, p. 261 
Principal and surety, inquiry as to ownership of 
property as between, § 69 
Process, seizuie without, § 64 
Property not subject to levy, § 66 
Proximate damages only as recoverable, § 73 


Wrongful levy or seizure—Continued, 

Ratification, § 72, p. 267 
Reduction of damages, § 75 

Release of property as exempt, second levy after, 
§ 66 

Relinquishment of claim to damages, § 72, p 269 
Remedies available, § 147, pp 356-359 
Remote damages as recoverable, § 73 
Return day, levy aftei, § 69 

Return of property as affecting liability, § 72, 
p 26S 

Measure of damages, § 75 
Sale of property by owner as affecting liability 
of officer, § 72, p 269 

Selection of exempt property, liability of officer 
as dependent on, § 66 

Service of notice or demand as preiequisite to 
liability, § 68, p. 263 

Setting off exempt property, failure as affecting 
liability of officers, § 66 
Special damages, § 74, p 270 
Specification of property in writ as affecting lia¬ 
bility of officer, § 68, p 260 
Subsequent orders as relieving officer fiom liabil¬ 
ity, § 72, p 266 
Sufficiency of levy, § 69 

Territorial jurisdiction, seizure of property out¬ 
side of, § 65 

Third persons, levy on property belonging to, § 68, 
■pp 259-264 

Time for claiming property as exempt, liability 
of officer as affected, § 66 
Time of levy, § 69 

Title, matters relating to, § 72, p 266 
Trespass as proper form of remedy to enforce 
liability, § 147, p 358 

Trial of right to property as relieving officer from 
liability, § 72, p. 267 

Trover as available to enforce liability of officers 
or indemnitors, § 147, p. 359 
Void writ, levy under, § 64 
Waiver, § 72, p 268 
Excessive levy, § 70 
Exemption, liability as affected, § 66 
Notice or defects therein as prerequisite to 
liability, § 68, p 263 
Warrant, seizure without, § 64 
Withdrawal of .claim to property, § 72, p. 269 
Wrongful sales, extent of liability, § 90 
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Abandonment, 

Chaiters, arbitration clause, <§ 33, p 685 
Contract of affreightment, § 108, p 894 
Freight, 

Loss of lien, § 170, p. 1082 
Right to as affected, § 160, p 1065 
Sale of vessel, contract for, § 18 
Voyage, deviation as resulting, § 144, p. 1009 
Wrecked vessel, ownership affected, § 259 
Acceptance, 

Bills of lading, 

Contractual relations established by, § 113, p 
915 

Effect of, § 113, p 912 

Freight, contracts of affreightment, § 106, p 886 
Accommodations, carriage of passengers, § 186, pp. 

1104—1107 

Accounting, 

Coowners of ship, right to, § 16, p 628 
Managing owner or ship’s husband, duty to ac¬ 
count, § 17 

Master, duty in respect of, § 61 
Mortgage of vessels, mortgagee in possession, § 
24, p. 652 
Act of God, 

Chartered vessels, liability of charteier for dam¬ 
ages -arising from, % 52, p. 747 
Demurrage, liability for delay caused by, § 216 
Loss of Or damage to cargo arising from, § 125, 
p 935 

Exemption of carrier from liability, § 133, p. 
974 

Actions, 

Bottomry bond, enforcement, § 100 
Carriers by water, enforcement of orders for 
payment of damages or reparations resulting 
from discrimination, § 104, p. 874 
Charters, § 56, pp 761-773 
Demurrage, enforcement of claim, § 222 
Director general of railroads, enforcement of lia¬ 
bility for operation of vessels in time of war, 
§ 9, p.597 

Discharge of cargo, recovery for loss of or injury 
to vessel as result of negligence, § 105, p. 
880 
Freight, 

Breach of contract of affreightment, § 108, p. 
897 

Recovery of, § 169 
General average, enforcement, § 238 
Injuries to persons on or about vessel, enforce¬ 
ment of liability, § 86, pp. 842-851 
Loading, loss of or injury to vessel as result of 
, pegligencei, § 105, p. ‘880 
Loss of or injury to cargo. Cargo, post 
Master, enforcement of liability by or aggmst, 
§ 71, pp. 793-796 1 ” “ 
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Actions—Continued, 

Part owner of vessel, recovering share of earn¬ 
ings, § 16, p 628 

Passengers on vessels. Carriage of passengers, 
post 

Penalties, recovery of penalties for violation of 
statute regulating passenger vessels, § 180, 
p 1092 

Personal injuries, enforcement of liability for in¬ 
juries to persons on or about vessel, § 86, pp 
842-851 

Requisition of vessels, enforcement of lien claim 
against compensation fund, § 9, p. 596 
Sale of vessel, recovery of price or value, § 23, p. 
640 

Stowage, recovery for loss of or injury to vessel 
as result of negligence, § 105, p 880 
Tonnage or light duties, recovery back, § 4, p. 582 
War risk insurance, enforcement of liability, § 9, 
p. 590 

Administrative officers, regulatory powers, § 10 
Admiralty, 

Charters, actions on, § 56, p 761 
Limitation of liability, jurisdiction of proceeding 
to obtain, § 250, p 1233 
Admissions, bills of , lading, § 113, p. 910 
Advance freight, 

Agreements for, § 167 

Change of ownership as affecting, § 161, p. 1071 
Chartered vessels, retention or restoration. § 42, 
p. 726 

Advance payment, charter hire, § 44 
Advances, 

Burden of proof, actions to recover for, § 81, p. 
810 

Contracts for, liability of owners, § 74 
Jury questions, actions on contract for, § 81, p. 
814 

Master, liens for, § 69 

Part owner, contribution from co-ownqrs, § 16, 
p. 625 , ( 

Supercargo, lien for, § 173 , ' . 

Affreightment Freight, generally, post, 
After-acquired vessels, mortgage as covering, § 24, 
p 646 , 

Age of passengers, personal injuries, invitees, liabil¬ 
ity in respect of, § 193, p. 1112 
Agents Principal and agent, generally, post ' 

Aliens, *' 

Master, appointment as, § 57 ? 

Sale of licensed vessel to, 

Forfeitute, $ 11, p. 603 / 

Loss of nationality, § 1 ■ : 1 

Registry as affected,’ § 3, p 575 

Ambiguity, 

Charters, cpiistructifon! in case of, § 32, p 675 
Contracts of Affreightment, construction in cas€ 
of, § 106, p. 888 
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Amendment, 

Pleadings, 

Forfeitures, proceedings for, § 11, p 610 
Limitation of liability, proceeding for, § 254, 
p. 1242 

Anchored vessels, windstorm, care required of mas¬ 
ter, | 77, p. 803, n. 4 
Answer, 

Charters, actions on, § 56, p. 763 
Limitation of liability, pleading by way of, § 254, 
p. 1243 

Appeal and error, 

Carriers by water, review of orders of regulatory 
bodies, § 103, p 860 

Charters, actions involving, § 56, p. 772 
Forfeitures, review of proceedings for, § 11, p 
612; §180, p 1004 

Inspection of vessels, review of decisions of in¬ 
spectors, § 5, p 583 

Limitation of liability, proceedings to obtain, <§ 
257 

Penalties, violation of statute regulating passen¬ 
ger vessels, actions for, § 180, p. 1094 
Requisition of vessels, review m respect of just 
compensation for taking, § 9, p 595 
Suspension or revocation of licenses of officers 
of vessels, review in respect of, § G 
Appliances, 

Carnage of passengers, care required in respect 
of safe condition, § 193, p 1116 
Negligence in respect of, liability of owner for 
injuries resulting, § 76 

Stevedores, duty of owner to furnish safe appli¬ 
ances for use of, § 85, p. 831 
Apportionment, damages, loss of or injury to cargo, 
§ 158, p 1063 

Appraisement, limitation of liability, proceedings to 
obtain, § 248 
Arbitration, 

Charters, operation of clause, § 33, pp 6S2-6S6 
Contract of affreightment, waiver of clause, § 108, 
p. S94 

General average, agreement respecting, § 235, p 
1183 

Limitation of liability, stay of proceeding to per¬ 
mit, § 251 

Assault, passengers on vessel, liability for assault by 
employees, § 193, p U15 
Assignment, 

Bills of lading, § 114 

Demurrage, liability of assignee, § 200 
Bottomry bond, <§ 95 

Action on in name of assignor, § 100 
Charters, § 30, p 667 

Money accruing under, enforceability, § 54 
Freight, § 168 

Lien as affected, § 170, p. 1080 
Mortgage on vessel, rights and powers of as¬ 
signee, § 24, p 650 

Passenger ticket, rights under, § 182, p 1101 
Assumpsit, demurrage, enforcement of claim, § 222 
Assumption of risk, 

Charter parties, seaworthiness of vessel, § 36, p 
710 

Dangerous goods, shipment of, § 76 
Inspector injured on vessel, liability as affected, 
§ 84, p 822 


Assumption of risk—Continued, 

Invitees, liability of vessel or owner for injuries 
as affected, § 84, p. 820 

Licensees, liability for injuries on or about ves¬ 
sel as affected, § 84, p 821 
Passengers on vessel, personal injury, § 194, pp. 
1121-1124 

Personal injuries, liability for injuries to per¬ 
sons on or about vessel, § 83 
Jury question in action for, § 86, p. 849 
Seaworthiness as affecting, § 85, p. 841 
Stevedoring or other independent contrac¬ 
tors’ employees, § 85, p 836 
Persons working on vessel, liability for injuries 
as affected, § 84, p. 821 

Stevedoring or other independent contractor’s 
employees, liability for injuries as affected, § 
85, p 836 

Trespassers, liability for injuries as affected, § 
84, p. 821 

Unseaworthiness of vessel, § 140, p. 1000 
Attachment, bills of lading, goods covered by, § 114 
Attorney in fact, sale of vessel, liability of purchaser 
executing, § 23, p 642 
Attorney’s fees, 

Foreclosure of mortgage on vessel, § 24, p. 653 
Forfeitures, proceedings for, § 11, p. 612 
Baggage Carriage of passengers, post 
Bail of vessel, managing owner or ship’s husband, 
power to bind coowners, § 17 
Bailment, 

Bill of lading as contract of, § 111 
Liability of carrier as bailee for hire in respect 
of loss of or injury to cargo, § 147 

Ballast, 

Chartered vessels, duty to supply to render ship 
seaworthy, § 36, p. 705 
Seaworthiness, requisites, <§ 140, p 999 
B'are boat charters, § 34, p. 687 
Barges, 

Charters, contract as demise, § 34, p. 693 
Lifeboats, seaworthiness as dependent on equip¬ 
ment, § 77, p 803, n. 3. 

Limitation of liability, § 240 
Tonnage taxes, § 4, p. 581 
Barratry, 

Exemption of carrier from liability for, § 133, p. 
971, n. 29 

Master, liability in respect of, § 70 
Beiths, carriage of passengers, 

Duty to provide convenient access, § 193, p. 1117, 
n. 7 

Sale without discrimination, § 186, p 1105 
Bilging, exemption of carrier from liability for loss 
of cargo due to, § 134, p 983, n 47 
Bill of health, penalty against vessel failing to ob¬ 
tain, § 11, p 600 
Bills of exchange, 

Bottomry bond, giving in connection with, § 94 
Master, power to execute, etc., § 63, p. 781 
Bills of lading, §§ 111-114, pp. 904r-918 
Absolute right to, i§ 112, p. 906 
Acceptance, 

Contractual relations established by, § 113, 
p. 915 

Effect of, § 113, p 912 
Accomplishment, § 119, n. 9 
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Bills of lading—Continued, 

Admissions, § 113, p. 911 

Agent, binding effect of bill signed by agent, § 

112, p 906 

Apportionment of deficient shipment, § 114 
Assignment, § 114 

■Demurrage, liability of assignee, § 206 
Attachment of goods covered by, § 114 
Bailment, contract of, § 111 

Blank bill, implied authority of master to sign, § 

112, p 907 

Bona fide holders, defenses against, § 114 
Brokers, signature by, § 112, p 906 
Captain of vessel, power to bind owner by sign¬ 
ing, § 112, p 906 
Charters, post 

Clean bills of lading, generally, post 
C O.D shipments, lien, § 116 
Oonclusiveness of recitals in, $ 113, p 914 
Condition of goods, estoppel with respect to, § 

113, p 916 

Conformity to statutory requirements, § 113, p. 

90S 

Consideration, changes in original bill, § 113, p. 

909 

Consignee, effect as to-, § 113, p 914 
Consignee’s risk, stipulation respecting, § 133, p 
979 

Construction, § 113, p 909 
Law governing, § 107 

Customs and usages, construction in view of, % 

113, p. 910 

Damaged goods, estoppel with respect to, § 113, 
p 917 

Dating, § 113, p 909 

Indorsement, § 113, p. 911 
Defined, § 111 
Delivery, § 112, p. 905 

Assignment by way of, § 114 
Construction of provisions relating to, § 113, 

p 912 

Estoppel to deny, § 113, p. 916 
Liability of carrier as continuing until de¬ 
livery, § 117 
Demurrage, 

Action on hill for claim, § 222 
Indorsement on bill, § 112, p. 905 
Liability of assignee of, § 206 
Relation back of provisions relating to, § 204 
Deviation, construction of provision relating to, 

§ 113, p. 911 

Doubtful meaning, construction, § 113, p. 910 
Duty to issue, § 112, p 904 

Estimated weight, binding effect of agreement, § 

113, p 914 

Estoppel, effect as, § 113, p. 915 
Execution, § 112, p. 906 
Exemption of carrier from liability, 

Burden of proof in respect of, § 154, p. 1042 
Evidence •as to, § 156, p 1052 
False bill, power of master to bind owner by 
issuing, § 112, p. 907 

Foreign law, pleading and proof when governed 
by, § 107 

Form, « 113, p. 908 

Forwarding of goods, provisions relating to, § 

115, p. 919 
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Freight charges, provisions respecting as affect¬ 
ing right, § 160, p 1066 
General average, authority resting on, § 225 
Good condition, estoppel by recitals as to, § 113, 
p 916 

Government vessels, execution by operator, § 112, 
p 906 

Implied provisions, § 118, p 910 
Independent covenants, § 113, p. 910 
Indorsement, 

Assignment as requiring, § 114 
Demurrage, liability of indorsee, § 206 
Insurance, 

Construction of provision relating to, § 113, 
p. 911 

Effect of provisions for, § 113, p 913 
Intent, construction in accordance with, § 113, p. 
909 

Issuance, § 112, pp 904-908 
Law governing, § 107 
Lien, 

COD shipment, § 116 
Shipper, § 110 

Lighterage, construction of provision relating to, 

§ 113, p. 911 

Lighters, applicability when goods are placed on, 

§ 109 

Limitation of liability for loss of or injury to car¬ 
go, § 131, pp 964-993 

Loading agent of charterer, authority to issue, 

§ 112, p. 907 

Loss of or injury to cargo, 

Holder of bill as having right of action for, 

§ 151 

Liability as dependent on, § 125, p. 934 
Maritime contract, § 111 
Master, 

Binding effect of bill signed by, § 112, p. 906 
Copy, § 113, p. 913 

Merger, prior negotiations, § 113, p. 913 
Mutuality, estoppel, § 113, p 916 
Negotiability, § 114 
Office of, § 111 

Operation and effect, § 113, pp 912-917 
Order bill of lading, delivery of cargo to holder, 

§ 119 

Original parties to, § 113, p. 912 
Owner of vessel, execution by, § 112, p. Sk)6 
Persons entitled to receive, § 112, p. 905 
Pledge, § 114 

Prepayment of charges, demand for, § 164 
Presumptions, § 113, p 912 
Printed recitals, typewritten recitals as prevail¬ 
ing over, § 113, p 910 
Prior negotiations, merger, § 113, p 913 
Protection afforded by, $ 113, p 913 
Protest, signing by master under, § 113, p. 915 
Quantity, 

Oonclusiveness of recitals as to, § 113, p. 914 
Prima facie evidence of receipt by carrier, § 
• 154, p. 1034 

Rail <and water transportation, issuance by rail¬ 
road carrier, § 112, p 906 
Ratification, unauthorized bill, § 112, p. 907 
Receipt, operation as, f 111 

Estoppel to deny, § 113, p. 915 
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Bills of lading—Continued, 

Reqitals in, construction, § 113, p. 910 
Replevin of goods covered by, § 114 
Reshipmenl, reservation of privilege in, § 115, p. 
..j. 920 

■Seaworthiness, stipulations respecting, § 132, p 
971 

Shipper’s risk, stipulation respecting, § 133, p. 
979 

Shipping bill, force and effect, § 113, p. 913 
Ship’s bill, § 111 " 

Shortage, liability for, § 113, p. 914 
Short-shipped, meaning of expression, § 113, p 
912 

Signature, $ 113, p 913 
Statutory provisions, 

Conformity, § 115, p. 90S 
Duty to issue, § 112, p 905 
Limitation of liability for loss of or injury 
to cargo, § 131, p 9G4 
Signature, § 113, p 913 
Subchaiterers, 'agency to sign, § 112, p 907 
Theft, exemption of carrier from liability for 
loss by, § 133, p 9S0 

Through bill, fire damage to cargo, exemption of 
carrier from liability, § 129, p. 9G3 
Operation and effect, § 113, p 913 
Transshipment under, § 115, p 920 
Towage, provisions relating to, § 113, p 912 
Transfer, § 114 
Transshipment, 

Provisions relating to, § 115, p. 919 
Reservation of privilege in, § 115, P 920 
, Typewiitten recitals, prevailing effect, § 113, p 
910 

.Validity, § H3, p 90S 
Law governing, § 107 

Value, limitation of liability of carrier based on, 

, § 137 

Warranty, recitals as, § 113, p 910 
Weight, 

Oonclusiveness of recitals as to, § 113, p 914; 
§ 161, p 1072 

Pnma facie evidence of, § 154, p. 1034 
Bills of sale, 

Ownership of vessel, proof by as essential, § 15 
Sale of vessel, <§ 20 

Prima facie evidence, § 18 
Boarding vessels, 

Duty to provide safe means, § 193, p. 1118 
Without consent, offense, § 12, p 614 
Boats, inspection of vessels with respect to, § 5, p. 
5S2 

Boilers, inspection, § 5, p 582 

Bona fide holders, bills of lading, defenses against, § 
114 

Bona fide purchasers, 

Mortgaged vessels, record as essential as against, 
§ 25, p. 655 

Rights of buyers of vessels as, § 23, p. 642 
Bond, 

Bottomry and respondentia, generally, post 
General average, § 237 

Majority owners of vessel using after dissent by 
minority, § 16, p. 625 

Master, power to execute to procure release of 
vessel, § 63, p. 782 


Borrowing money, 

Bottomry and respondentia, generally, post 
Managing owner or ship’s husband, power in re 
spect of, § 17 

Master, power to borrow, § 63, p 781 
Bottomry and respondentia, §§ 88-100, pp S51-8G1 
Actions on bond, ig 100 
Assignment of bond, § 95 

Action on in name of assignor, § 100 
Authority to take bond, § 93 
Bills of exchange in connection with bond, § 94 
Capacity to, 

Execute bond, § 91 
Take bond, § 93 
Cargo, 

Advancements by owner of, § 93 
Lien on, § 98 

Power of master to hypothecate ship for ben¬ 
efit of, § 91 

Secondary liability, § 100 

Charterers, power of master to execute bond, § 
91 

Collision, priority of lien, § 98 
Communication with owner, master executing 
bond, § 91 

Conflict of laws, § 89 

Consignees, advancements on bottomry, § 93 
Construction of bond, $ 90 
Definitions, § 88 
Duration of bond, § 96 

Duty of lender to ascertain and show authority, 

, § 93 

Enforcement of bond, § 100 

Extent of authority of master in respect of, § 91 
Foreign port, execution of bond in, § 91 
Freight, 

Lien on, § 98 

Use for payment of debts not secured by 
bond, § 97 

General average, priority of lien, § 9S 
Hazard of voyage, § 90 
Hypothecation as, § 90 

Implied power to raise money by means of, § 91 
Impounding fund pending decision on claim, § 
100 

Interest, § 90 

Intermingled claims, determination, § 100 

Law governing, <§ 89 

Liberal construction of bond, § 90 

Lien of bond, § 98 

Limitation of, 

Authority of master to execute bond, § 91 
Liability on bond, § 94 
Loss of voyage, recovery of principal, § 99 
Marine risks, § 90 

Marshaling assets, enforcement of bond, § 100 
Master, 

Capacity to execute bond, § 91 1 i 

Personal liability on bond, § 94 
Purpose ;£or - which bond may be given by, 
§ 92 

Mortgage on vessel, intervention by mortgagee 
• in action to enforce bppdi S 100 t . ( , A 
Nature, § 88 
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Bottomry and respondentia—Continued, 

Necessity, 

Duty of lender to ascertain and show, § 93 
Power of master to execute bond in case of, 

§ 91 

Negotiability of obligation, § 93 
Operation and effect of bond, § 94 
Owner of vessel, capacity to execute bond, § 91 
Part owner, authority to take bond from mas¬ 
ter, § 93 

Partial invalidity of bond, § 90 

Payment of bond, § 97 

Personal liability, §§ 88, 94 

Pre-existing debt, power to give bond for, § 92 

Premiums, § 88 

Presumptions, 

Good faith of lender, § 93 
Validity, § 90 

Principal of loan, recovery on loss of voyage, § 
99 

Priority of lien, § 98 
Privileged character of bond, § 90 
Purpose of, 

Advances as affecting validity of bond, § 91 
Bond, § 92 

Ratification of bond, £ 90 

Recovery of principal on loss of voyage, § 99 

Reformation of bond, § 90 

^Repairs, power of master to execute bond for, §§ 
91, 92 

Requisites of bond, § 90 
Risk of voyage, § 90 
Satisfaction of bond, § 97 

Supplies, power of master to execute bond to ob- 
. tain money for, •§§ 91, 92 . 

Surplus freight moneys, credit on bond, § 97 
Termination of bond, § 96 
Usury laws as affecting, § 9Q 
Validity of bond, § 90 

Breach of contract, salp of vessel, remedies of seller, 
§ 23, p. 630 

Break-down clause, charters, compensation under, § 
43, p. 728 

Breakage, exemption of carrier from liability for loss 
resulting, <§ 133, p 973 

Burden of proof in respect of, § 154, p. 1038 
Peril of the sea, § 134, p 983, h. 46 
Bridges, negligent navigation resulting in injury to, 
liability of vessel or owner, § 77, p 805 
Brokers, 

Charters, § 29 

, Power to modify, § 31, p 669 

Boss of or injury to cargo, liability for, § 152 
Passenger tickets, sale by, § 182, p 1097 
Building of vessel, title under contract for, ig 14 
Bulkheads, inspection of vessels with respect to, § 5, 
p. 583, n 16 

Bunkering, chartered vessels, liability for cost of, § 
41, p 722 
Burden of proof, 

, Advances, action to recover against vessel or 
owner, § 81,i p. 819 

, Baggage of passengers, actions for loss of ( or in¬ 
jury to, § 200, p. 1140 

Carriage of passengers, actions for perspqal in¬ 
juries,, § 200, p. 1138 , „ ; , ,,| 

Charters, actions involving, § 56, p.,764 


Burden of proof—Continued, 

Contributory negligence, personal injuries to pas¬ 
sengers, actions for, § 200, p. 1139 
Delivery of cargo, actions for, 

Damages for breach of duty, § 124 
Loss of or injury to cargo, § 154, p. 1036 
Nondelivery, § 154, p 1033 
Demurrage, action foi, § 222 
Discharge of cargo, negligence resulting m injury 
to vessel, § 105, p. 882 

Foreclosure of pi eferred ship mortgage, § 24, 
p 653, n. 48 

Forfeitures, proceedings for, § 11, p. 610 
Fi eight, actions for, § 169 
General average, action to enforce, § 238 
Limitation of liability, proceeding to obtain, § 255, 
p 1247 

Loading, negligence resulting in injury to vessel, 

§ 105, p. 882 

Loss of or injury to cargo, actions for, § 134, 
pp 1031-1045 

Master, actions relating to, § 71, p. 794 
Nationality of vessel, § 1 
Ownership of vessel, § 15 

Personal injuries sustained on or about vessel, 
actions for, § 86, p 843 

Rights and liabilities of vessel or owner, actions 
to enforce, § 81, p 810 
Seaworthiness, post 

Stowage, negligence resulting m injury to vessel, 

§ 105, p 882 

Transpoitation of goods, action for damages for 
breach of duties, § 124 

War risk insurance, action on policy, § 9, p 590 
Cablegrams, demurrage, compensation including cost 
of, § 220 
Canal boats, 

Enrollment, § 3, p 578 
Limitation of liability, § 240 
Cancellation, 

Charter party, § 31, p. 669 

Unseaworthiness of vessel, § 36, p 710 
Contracts of affreightment, § 106, p. 890 

Excuse for nonperformance, § 108’, p 895 
Capsizing, seaworthiness, presumption arising from, 

§ 156, p. 1054 

Captain. Master, generally, post 
Capture, ' 

General average, sacrifice or loss incurred in es¬ 
caping, § 228, p. 1176 
Wages of master as affected, § 68, p. 789 
Caigo, 

See, also, 

Carriage of goods, generally, post 
Freight, generally, post 
Abandonment, - 

Right to freight as affected,,§ 160, p. 1065 
To insurers, excuse for nonperformance of 
contract of affreightment, 1 § 108, p. 895 
Accidental eyents, liability of, carrier for loss 
occasioned by, § 126 ,, - 

Actions for dgni^ge^, t U>8S pf or injury to, post 
, ‘ . this h^ad f .. 

Acts,?* Gpd, ,, , ' , 

Exemption of carrier from liability for loss 
caused )>y„§ 133, p. 974 
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Cargo—Continued, 

Acts of God—Continued, 

Liability for loss or damage arising from, 
§ 135, p 935 

Arrest, exemption of carrier from liability for 
loss or damage occasioned by, § 133, p 972 
Barratry, exemption of canier from liability, 
§ 133, p. 971, n 29 

Bilging, exemption of carrier from liability for 
loss due to, § 134, p 983, n 47 
Bills of lading, generally, ante 
Bottomry bond, 

Advancements on, § 93 
Lien on, § 98 

Power of master to hypothecate ship for 
benefit of, § 91 
Secondary liability, § 100 
Breakage, exemption of carrier fiom liability, 
§ 133, p 973 

Burden of proof in respect of, § 154, p 1038 
Peril of the sea, § 134, p 983 
Bui den of proof, actions for loss of or injury to, 
§ 154, pp. 1031-1045 

Carriage of Goods by Sea Act, liability for loss 
of or injury to as affected, § 12G 
Charters, post 

Climate, exceptions respecting as relieving carrier 
from liability foi damage resulting, § 133, 
p. 976 
Collision, 

Exemption of carrier from liability for loss 
resulting, § 133, p 973 
Peril of the sea, § 134, p 983 
Statutory exemption, § 127, p. 947 
Liability for loss or injury caused by, § 125, 
p 935 

Conditions precedent, actions for loss of or injury 
to, § 150 

Connecting carriers, liability for loss of or injury 
to, § 152 

Consignee’s risk, stipulation respecting, § 133, 
p 979 

Consignor, light of action for loss of or injury to, 
§ 151 

Constructive delivery, liability of carrier as ter¬ 
minating on, § 147 
Conversion, 

Deviation as constituting, § 144, p 1008 
Failure to deliver as, § 120 
Loss of lien for freight, § 170, p 1082 
Measure of damages, § 158, p. 1059 
Remedies, § 150 

Transshipment of goods as constituting, § 115, 
p 919 

Wrongful delivery as amounting to, § 119 
Corrosion, exemption of earner from liability for 
damage ansing from, § 133, p. 979 
Custody of, negligence as affecting exemption 
from liability for loss of or injury to, § 128, 
p 952 

Damage. Loss of or injury to, geneially, post 
this head 

Dangers of sea, exemption of carrier from lia¬ 
bility for losses resulting from, § 128, p 955 
Decay, exemption of carrier from liability for 
loss resulting, § 133, p. 9?5 
Peril of the sea, § 134, p. 983 


Cargo—Continued, 

Deck stowage, generally, post 
Defenses, actions for loss of or injury to, § 150 
Deficiency in quantity, buiden of pi oof m action 
based on, § 154, p 1034 

Delay in delivery, exemption of carrier from lia¬ 
bility for loss resulting, § 133, p 973 
Delivery, post 
Deviation, 

Fire loss, exemption of carrier from liability 
as affected, § 129, p 962 
Statutory exemption of carrier from liability 
for loss of for injury as applying case of, 
§ 127, p. 947 
Diligence, 

Exemption of carrier from liability for loss 
of or injury as dependent on, § 128, p. 949 
Statutory exemption of carrier from liability 
for damage as dependent on, § 127, p. 940 
Discharge of cargo, geneially, post 
Distressed vessel, attachment for services in pro¬ 
tection of, § 74 

Equipment of vessel, exemption of carrier from 
liability for loss of or injury due to defec¬ 
tive equipment, § 128, p. 953 
Exemption from liability for loss of or injury to, 
§§ 126-129, pp 937-963 
Burden of proof, § 154, p 1038 
Explosion, exemption of carrier from liability for 
loss due to, § 134, p 983, n 47 
Extension of liability of carrier for loss of or in¬ 
jury to, § 139 
Fire, 

Exemption of carrier from liability for loss 
or injury due to, § 129, pp. 957-963; 
§ 133, p. 976 

Burden of proof, § 154, p. 1039 
Peril of the sea, § 134, p, 984 
River navigation, § 133, p. 975 
Liability for damage caused by, § 125, p. 932 
Loss of or injury due to, evidence as to, § 156, 
p. 1053 

Flood, liability for loss of or injury due to, § 125,. 
p 935 

Foreign law, presumptions with respect to, ac¬ 
tions for loss of or injury to cargo, § 154, 
p. 1032 

Foreign vessels, statutory exemption of carrier 
from liability for loss of or injury to cargo* 
as applying to, § 127, p 946 
Forfeiture, unauthorized or unlicensed trade as 
ground, § 11, p 604 

Freezing, exemption of carrier fiom liability for 
damage caused by, § 133, p 972, n. 29 
Peril of the sea, § 134, p. 983, n. 4G 
General average, generally, post 
Hague rules, liability for loss or damage as af¬ 
fected, § 130 

Heat, exemption of carrier from liability for loss 
caused by, § 129, p. 958; § 133, p 977 
Burden of proof, § 154, p. 1038 
Hurricanes, liability for loss of or injury due to^ 
§ 125, p. 935 

Improper navigation, exemption of carrier from 
liability for loss of or injury due to, § 128„ 
p. 950 
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Cargo—Continued, 

Inevitable accident, exemption of carrier from 
loss due to, § 133, p. 974 

Inherent defects, exemption of carrier from lia¬ 
bility for loss resulting, § 133, p 977 
Proximate cause from, § 128, p. 957 
Injury to. Loss of or mjuiy to, post this head 
Insurance, exemption of carrier from liability for 
loss coveied by, § 133, p. 977 
Jettison, generally, post 
Joint liability, loss of oi injury to, § 152 
Jurisdiction, actions for loss of or injury to, § 150 
Lake navigation, exemption of carrier from lia¬ 
bility in respect of dangers of, § 133, p. 975 
Latent defects, exemption of carrier from lia¬ 
bility for loss or damage resulting from, 
§ 128, p. 957; § 133, p. 978 
Leakage, exemption of carrier from liability, 
§ 133, p 978 

Burden of proof in respect of, § 154, p. 1038 
Peril of the sea, § 134, p. 984 
Lien on, demurrage, § 223 

Lighterage, fire damage, exemption of carrier 
from liability, § 129, p. 963 
Lightning, loss as result of fire occasioned by as 
act of God as respects liability, § 125, p. 935 
Limitation of actions, loss of or injury to, § 150 
Limitation of liability, post 
Loading, generally, post 
Loss of or injury to, §§ 125-159, pp. 931-1064 
Abandonment of voyage as deviation as re¬ 
spects liability, § 144, p 1009 
Acceptance by carrier as essential to liability, 
§ 125, p. 934 

Accrual of right of action for, § 150 
Act of God, liability in case of, § 125, p. 935 
Actions for damages, §§ 150-159, pp. 1021- 
1064 

Accrual of right, § 150 
Admissibility of evidence, § 155 
Affirmative defenses, burden of proof, 
§ 154, p 1032 

Amendment of pleading, § 153, p 1028 
Answer, § 153, p. 1030 
Burden of pi oof, § 154, pp. 1031-1045 
Choice of remedy, § 150 
Complaint, § 153, p. 1028 
Conditions precedent, § 150 
Pleading, § 153, p. 1029 
Cross libel, § 150 
Declaration, § 153, p. 1028 
Defenses, § 150 

Burden of proof, § 154, p 1032 
Pleading, § 153, p. 1030 
Dismissal, § 157 

Evidence, §§ 155-156, pp 1045-1057 
Extent of liability, § 158, pp. 1058-1063 
Findings, g 157 
Instructions to jury, § 157 
Issues, § 153, p 1030 
Joinder of counts, g 153, p. 1028 
Jurisdiction, § 150 
Jury questions, § 157 
Laches, § 150 
Libel, § 153, p 1028 
■ Lien, g 159 

Misjoinder of counts, § 153, p 1028 


Cargo—Continued, 

Loss of or injury to—Continued, 

Actions for damages—Continued, 

Persons entitled to sue, § 151 
Pleading, § 153, pp 1028-1031 
Preponderance of evidence, § 156, p 1047 
Presumptions, § 154, pp. 1031-1045 
Proof, § 153, p. 1030 
Questions of law and fact, § 157 
Time to sue, g 150 
Trial, § 157 

Variance, § 153, p. 1030 
Verdict, § 157 

Weight and sufficiency of evidence, § 156, 
pp 1047-1057 

Affirmative defense in action for, burden of 
proof, § 154, p. 1032 
Agent of earner as liable, § 152 
Agent’s right of action for, § 151 
Amounts of damage, burden of proof, § 154 
p. 1045 

Answer m action for, § 153, p. 1030 
Anticipated profits, recovery as damages, 

§ 158, p 1058 

Apportionment of damages, § 158, p 1063 
Assumption of risk, unseaworthiness, § 140, 

p 1000 

Averaging damage, § 158, p 1059, n. 97 
Bill of lading as essential to liability, § 125, 
p 934 

Broker as liable for, § 152 
Burden of proof m actions for, § 154, pp 1031- 
1045 

Care required to avoid, § 125, p. 932 
Carriage of Goods by Sea Act, liability as 
affected, § 126 
Cause of loss, 

Apportionment of damages in accordance 
with, § 158, p. 1063 
Bui den of proof, § 154, p 1042 
Evidence as to, § 156, p. 1049 
Pleading, § 153, p. 1029 
Charters, post 
Choice of remedy, § 150 
Coasting voyages, liability in respect of, § 125, 
p. 934 

Collision causing, liability for, § 125, p. 935 
Complaint in action fpr, g 153, p. 1028 
Compliance with stipulations respecting no¬ 
tice of claim, § 135, p 987 
Condition of goods, 

Burden of proof on issue of, § 154, p. 1033 
Evidence as to, § 156, p. 1049 
Conditions precedent to action for, § 150 
Connecting carriers, liability, § 152 
Consignor’s right of action for, § 151 
Crew as liable for, § 152 
Cross libel in action for damages, g 150 
Custom or usage as affecting liability, g 125, 
p. 934 

Admissibility of evidence of, § 155 
Damages, § 158, pp. 1058-1063 

Breach of contract of affreightment, 
§ 108, p. 899 

Burden of proof, § 154, p. 1045 
Deck stowage, / liability of carrier, § 141, 
p. 1004 
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Cargo—Continued, 

Loss of or injury tc£—Continued, 

Declaration in action for, § 153, p 1028 
Defenses in action for damages, § 150 
Bui den of proof, § 154, p 1032 
Pleading, § 153, p. 1080 
Delay, 

Burden of proof, § 154, p 1043 
Evidence as to, § 156, p. 1048 
Jury question, § 1ST 
Liability for, § 145 

Delivery of goods, i eduction of claim for 
damages, '§ 158, p. 1062 

Delivery to carrier, liability as dependent on, 
§ 125, p 034 

Departure from route as deviation as re¬ 
spects liability, § 144, p, 1000 
Detention of vessel by act of consignee as 
affecting liability, § 125, p. 035 
Deviation, § 144, pp 1007-1016 

Burden of proof, § 154, p 1043 
Evidence as to, § 156, p 1048 
Pleading, § 153, p 1020 
Diligence, 

Statutory exemption of carrier from lia¬ 
bility as dependent on, § 127, p 940 
Unseaworthiness as result of lack of, § 
140, p. 995 

Diminution of value as measure of recovery, 
§ 158, p 1059 
Discharge of, 

Evidence as to, § 156, p 1050 
Liability for loss or injury after, § 147 
Negligence in, § 146 
Dismissal of action for, § 157 
Division of loss, § 158, p. 1063 
Dunnage, liability of carrier for lack of suffi¬ 
cient dunnage, >§ 141, p. 1005 
Duty from carrier after, § 149 
Election of remedy, § 150 
Enforcement of lien for damages, § 159 
Estoppel, § 135, p. 988 

Evidence in action for damages, §§ 155-156, 
pp 1045-1057 
Excepted peril, 

Burden of proof, § 154, pp. 1036, 1038 
Evidence as to, § 156, p. 1052 
Jury question, § 157 
Excusable delay, § 145 

Exemption from liability, §§ 126-129, pp. 937- 
963; §131, p.965 
Burden of proof, § 154, p. 1037 
Evidence as to, ‘§ 156, p 1053 
Pleading, § 153, p. 1030 
Extension of liability l>y contract, § 139 
Extent of liability, § 15S, pp. 1058-1063 
Fault as affecting liability, § 125, p. 933 
Finding in actions for, § 157 
Fire, 

Burden of proof, § 154, p 1042 
Evidence as to, § 156, p. 1053 
Fraudulent misstatement of nature or value 
of goods as affecting liability of carrier, 
§ 126 

Freight, § 160, p 1068 
Hague rules, § 130 


Cargo—Continued, 

Loss of or injury to—Continued, 

Holder of bill of lading as having right of 
action for, § 151 

Improper stowage, liability in respect of, § 
141, pp 1001-1005 
Incidental damages, § 158, p 1061 
Inherent nature causing damage as 'affecting 
liability, § 125, p. 932 

Inland water voyages, liability in respect of, 

§ 125, p 934 

Instructions to jury in actions for, i§ 157 
Insurance, 

Admissibility of evidence in respect of, 
§ 155 

Burden of proving benefit of, § 154, p. 
1032 

Owner recovering as having right of ac¬ 
tion to damages, § 151 
Interest on amount of loss, § 158, p 1061 
Invoice value, damages adjusted on basis of, 
§ 158, p 1059* 

Issues in action for, § 153, p. 1030 
Jettison, § 125, p. 936 
Joint liability, •§ 152 

Jurisdiction of action for damages, § 150 
Jury questions in action for, § 157 
Laches, actions for damages, § 150 
Liability for, •§ 152 

Carrier in general, § 125, pp. 931-936 
Libel for, § 153, p. 1028 
Lien for damage, § 159 
Lighterage company, joint liability, g 152 
Lightning, fire occasioned by as act of God 
as respects liability, § 125, p. 935 
Limitation of actions for damages, § 150 
Limitation of liability, post 
Loading, 

Evidence as to, § 155; § 156, p. 1050 
Liability of carrier for improper loading* 
§ 142 

Market value as measure of recovery, § 158, 
p. 1058 

Admissibility of evidence as to, § 155 
Measure of damages, § 158, p. 1058 
Minimizing damage, recovery for expense in¬ 
curred, § 158, p. 1062 
Negligence, 

Basis of liability* § 125, p 932 
Burden of proof of, § 154, p. 1037 
Evidence as to, § 156, p. 1048 
Jury question, § 157 
. Pleading, '§ 153, p. 1029 
Presumption, § 154, p 1033 
Proof of, § 153, p. 1031 
Notice, post 

Offset of claim against freight charges, § 163 
Owner’s right of action, § 151 
Ownership of 1 goods, admissibility of evi¬ 
dence as to, § 155 
Perils of the sea,' post 

Persons liable, § 152 - * ' 

Pilot in control of vessel, exemption of ship¬ 
owner from liability, § 126 1 
Pleading in actions for, § 153; pp. 1028-1031 
Possession of goods, burden of proof on is¬ 
sue, § 154, pp. 1033$ 1042 
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Cargo—Continued, 

Perils of the sea, post—Continued, 

Presumptions in actions for, § 154, pp. 1031- 
1045 

Priority of lien for damage, § 150 
Private carriers, burden of proof, § 154, 
p 1043 

Proceedings, exemption of carrier from lia¬ 
bility, § 127, p 047 
Proof m action for, i§ 153, p 1030 
Proximate cause, § 148 

Act of God, § 125, p 936 
Questions of law and fact, actions for, § 157 
Reduction of claim for damage, § 158, p 
1062 

Refrigeration, evidence as to, § 156, p 1051 
Release, § 150 

Remote or speculative damages, § 158, p 1058 
Replacement cost 'as measure of recovery, § 
158, p. 1059 

Res ipsa loquitur, application of doctrine, § 
154, p. 1037 

Retroactive operation of statute exempting 
carrier from liability, § 127, p. 940 
Sale of damaged cargo by carrier, § 149 
Sea water, burden of proof in respect of, § 
154, p 1043 
Seaworthiness, post 

Seizure under legal authority, § 125, p 936 
Exemption of carrier from liability, § 
12S, p 956 

Shifting under stress of weather, liability in 
respect of, § 141, p 1002 
Statutory exemptions from liability, §§ 126- 
129, pp. 937-903 
Stevedores, joint liability, § 152 
Stipulations, 

Notice of loss or claim, § 135, pp 
985-989 

Value of goods, § 158, p 1059 
Stowage, post 

Tender, liability for loss or injury after, § 
247 

Third persons, earners as having right of ac¬ 
tion against, § 151 
Time, post 

Transshipped goods, § 115, p 919 
Trial in actions for, § 157 
Tug and tow as jointly liable, § 152 
Unseaworthmess of vessel, § 140, pp. 99 4r- 
1001 

Value as measure of recovery, § 358, p 1058 
Variance in action for, § 153, p 1030 
Ventilation, evidence as to, § 156, p. 1051 
Verdict in actions tor, § 157 
Vessel as liable for, § 152 
Waiver, post 

Warranty of seaworthiness, § 140, p. 995 
Wreck, 'attempt to sfave goods from as affect¬ 
ing liability, § 125, p 935 
Master, post 

Measure of damages, loss of or injury to, § 158, p. 
1058 

Misdelivery, '§ no , 

Damages, § 3j24 ( J 

Negligence, post , 

Notice, post , ■ i " > 


Cargo—Continued, 

Overcarriage, deviation as respects liability for 
loss caused by, § 123 

Overloading, stevedores, liability for loss of or 
damage lesulting, § 152 
Ownership, 

Loss of or injury to cargo, owner of vessel, 
liability as carrier, § 152. 

Presumption, § 154, p 1032 
Packages, exemption, of carrier for liability for 
loss as result of insufficiency, § 133, p 973 
Part owners of vessel, 

Liability for mjuiies to or loss of, <§ 16, p 
626 

Statutory exemption of carrier from liability 
for damage to as applying to, § 127, p 
945 

Penalties for nonperformance of contract, limita¬ 
tion of liability, § 138 
Perils of the sea, post 
Perishable cargo or goods, generally, post 
Pleading, actions for loss of or injury to, § 153, 
pp 1028-1031 

Presumptions, actions for loss of or injury to, § 
145, pp 1031-1045 
Private carriers, § 101 

Statutory exemption of carrier from liability 
for loss of or injury to cargo as apply¬ 
ing to, § 127, p 945 

Proximate cause, liability of carrier for loss of 
or injury to as affected, •§ 148 
Public enemy, liability for loss or injury caused 
by act of, § 125, p 933 

Putrefaction, exemption of carrier from liability 
for loss resulting, § 133, p 976 
Rail and water carriage, fire damage, exemption 
of carrier from liability, § 129, p 963 
Rain, exemption from liability for loss or dam¬ 
age by, § 133, p 972 

Refugerating apparatus, exemption of carrier 
from liability for damage to cargo due to 
failure to furnish, § 128, p 953 
Release, loss of or injury to, § 150 
Removal of goods, stipulations respecting, § 135, 
p. 9S7 

River navigation, exemption of carrier from lia¬ 
bility m respect to dangers of, § 133, p 974 
Robbery, exemption of carrier from liability as 
danger of river, § 133, p 975 
Rot, exemption of carrier from liability for loss 
due to, § 133, p 976 

Rust, exemption of carrier from liability for 
damage arising from, § 133, p. 979 
Sale of, 

Duties of poxt, wardens with respect to, § 8 
Master, § 60, 

Damaged cargo,, t§ 149 - 
Good faith, burden ‘of proof, § 71, p. 794 
Salvage, recovery of (jharges attending, § 158, p 
1061 

Saving life at sea, exemption Qf carrier from lia¬ 
bility for loss or damage 1 resulting from, § 

, 128,.J>„95X , , .. 

Sea water, damage caused by, burden of proof, 
§, 154, fi, ,1043 , , 

Seaworthiness, po$t . , 


1401 



INDEX TO SHIPPING 


Cargo—Continued, 

Seizure under legal authority, liability of carrier, 
§ 125, p 936 

Exemption liability, § 128, p. 956 
Shipper’s risk, stipulation respecting, § 133, p 
979 

Shortage, 

Burden of proof, § 154, p. 1034 
Evidence as to, § 156, p. 1049 
Liability of earner, § 122 

Shrinkage, burden of proof in action based on, 
§ 154, p. 1034 

Statutory provisions, exemption from liability 
for loss of or injury to, §§ 126-129, pp. 
937-963 

Stipulation against transportation at shipper’s 
risk, § 126 

Storage, statutory exemption of carrier from lia¬ 
bility for loss of or injury applying to ves¬ 
sel used for, § 127, p 946 

Storms, liability for loss of or injury due to, § 
125, p. 935 

Stowage, generally, post 

Stranding, liability for loss of or injury to cargo 
as result of, § 125, p 935 
Exemption of from liability, § 128, p 954, 
§ 138, p 972, n. 29 
Jettison following, § 128, p 956 
Peril of the sea, § 134, p 984 
Stress of weather, liability for loss as result of 
shifting under, § 141, p. 1002 
Strikes, exemption of carrier from liability for 
damage resulting from, § 133, p. 974 
Supercargo, generally, post 

Sweating, exemption of canier from liability, § 
128, p. 956, § 133, p 980 
Peril of the sea, § 134, p. 983 
Taint from other goods, exemption of carrier 
from liability for loss, § 133, p 974 
Theft, presumptions, § 154, p. 1032 
Third persons, statutory exemption of carrier 
from liability for loss of or injury as apply¬ 
ing to, § 127, p. 947 

Tidal wave, liability for loss of or injury due to, 
§ 125, p. 935 
Time, post 

Tows, statutory exemption of carrier from lia¬ 
bility for loss of or injury to as applying to, 
§ 127, p 946 

Ti ansshipment, generally, post 
Trimming ship, exemption of carrier from liabil¬ 
ity for loss of or injury due to, § 128, p. 953 
Unavoidable accident, exemption of earner from 
liability for loss, § 133, p 974 
Uncontrollable events, liability of carrier for loss 
occasioned by, i§ 126 

Unseawortlimess of vessel, liability of carrier for 
loss of or injury due to, § 128, p. 948 
Value, 

Limitation of liability of carrier in respect 
of, § 137 

Notice of as essential to liability for loss, § 
126 

Ventilation, liability of carrier for failure to pro¬ 
vide adequate ventilation, § 142 


Cargo—Continued, 

Vermin, exemption of carrier from liability for 
damage caused by, § 133, p 974 
Peril of the sea, § 134, p 985 
Waiver, post 

War risk insurance on, $ 9, p 589 
Withdrawal before termination of voyage, § 108, 
p. 895 

Wrappers, exemption of carrier from liability for 
loss as result of insufficiency, § 133, p 973 
Wrecks, attempt to save goods from as affecting 
liability for loss, § 125, p. 935 
Wrongful delivery, § 119 
Carriage of goods, §§ 101-173, pp 861-1084 
See, also, 

Cargo, generally, ante 
Carriers by water, generally, post 
Bills of lading, generally, ante 
Burden of proof, actions for damages for breach 
of duty, § 124 
COD. shipments, § 116 

Contraband goods, validity of contract, § 106, p 
887 

Contracts of affreightment Freight, post 
Delay, liability for loss caused by, § 123 
Deviation, 

Contract provision, § 144, p 1010 
Implied warranty against, § 144, p. 1008 
Liability for loss resulting, § 123 
Diligence, •§ 123 

Disabled vessel, transshipping, § 115, p. 919 
Discharge of cargo, generally, post 
Evidence, actions for damages for breach of duty, 
§ 124 

Forwarding, § 115, pp 918r-921 
Freight, generally, post 

Gratuitous carriage of money, liability for loss, § 
125, p 935 

Injury to cargo. Cargo, ante 
Inspection before accepting, § 109 
Loss of cargo. Cargo, ante 

Overcarriage, liability for loss of or injury to 
cargo resulting, § 144, p. 1015 
Parties, actions for damages for breach of duty, 
$ 124 

Pleading, actions for damages for breach of duty, 
§ 124 

Presumptions, actions for damages for breach of 
duties, § 124 
Private carrier, § 101 

Restraint of princes, stipulations exempting car¬ 
rier from liability for loss resulting, § 123 
Status as common carrier, § 101 
Transshipping, § 115, pp 918-921 
War, stipulations relieving carrier from liability 
for loss resulting from, § 123 
Carriage of passengers, §§ 174-202, pp. 1084^1146 
Abandonment of voyage, § 187 
Ground for, § 184 

Accidents, duty to guard against, § 193, p. 1117 
Accommodations, § 186, pp. 1104-1107 
Actions involving, §§ 198-202, pp 1136-1146 
Admissibility of evidence, § 200, p 1140 
Breach of contract for carnage, '§ 198 
Conditions precedent, § 198 
Damages, § 202, pp. 1143-1146 
Evidence, § 200, pp. 1138-1141 
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Carriage of passengers—Continued, 

Actions involving—Continued, 

Instructions to jury, § 201 
Issues, § 199 
Jurisdiction, § 198 
Jury questions, § 201 
Parties, § 198 

Penalties for violation of statutory regula¬ 
tion, § 180, p. 1092 
Pleading, § 199 
Presumptions, § 200, p 1139 
Process, § 198 
Proof, § 199 

Questions of law and fact, § 201 
Trial, § 201 
Variance, § 199 

Weight and sufficiency of evidence, § 200, p 
1141 

Advance payment of passage money, action to re¬ 
cover, § 198 

Affreightment, contract of, § 182, p 1097 
Agents, sale of ticket by, § 182, p. 1097 
Alterations in ticket, § 182, p 1100 
Appliances, care required in respect of safety, § 
193, p. 1116 

Approaches to vessel, care required with respect 
to safety of passengers, § 193, p 1119 
Approved appliances land machinery, duty to pro¬ 
vide, § 193, p. 1117 

Arrest of passenger at port of destination, inter¬ 
ference with, § 193, p 1114 
Assault on passengers by employees of vessel, 
liability, § 193, p. 1115 

Assignability of rights under tickets, § 182, p 
1101 

Assumption of risk, personal injuries, § 194, pp. 
1121-1124 

Baggage or effects, §§ 196, 197, pp. 1129-1136 
Attachment as lying to enforce claim for 
loss of, § 198 

Burden of proof in actions for loss of or in¬ 
jury to, ■§ 200, p 1140 

Checks delivered on receiving, § 196, p 1130 
Commencement of liability for loss of or in¬ 
jury to, § 196, p 1133 

Concealment of improper baggage las affect- 
* ing liability of vessel, § 196, p. 1131 
Connecting carriers, liability for loss of or 
injury to, § 196, p 1134 

Consideration for carriage as essential, § 
196, p. 1129 

Construction of contract limiting liability for 
loss of or injury to, § 197 
Continuing liability for loss of or injury to, 
§ 196, p. 1133 

Contributory negligence, liability for loss of 
or injury to as affected, § 196, p. 1133 
Conversion, liability for, § 196, p. 1133 
Custody of as 'affecting liability of vessels, 
§ 196, p. 1132 

Damages for loss of or injury to, § 202, 
p. 1145 

Delivery as terminating liability for loss of 
or injury to, § 196, p. 1134 
Evidence in actions for loss of or injury to, 
§ 200, p. 1140 


Carriage of passengers—Continued, 

Baggage or effects—Continued, 

Exemption from liability for injury to or loss 
of, § 197 

General average, loss of or injury to, $ 228^ 
p 1171 

Implied contract to carry, § 196, p. 1129 
Jury questions in action for loss of or in¬ 
jury to, § 201 

Law governing liability in respect of, § 196, 
p 1130 

Liability for, § 196, pp 1130-1134 
Lien on for charge of transportation, § 196, p 
1130 

Limitation of liability in respect of, § 197; 
§ 243, p 1208 

Limitations as to weight and value, § 196, 
p. 1129 

Loss of or injury to, general average, § 228, 
p. 1171 

Notice of claim for loss of or injury to, § 
197 

Operation of clause in contract limiting lia¬ 
bility for loss of or injury to, § 197 
Overweight charges, § 196, p 1129 
Presumptions in actions for loss of or injury 
to, § 200, p. 1140 

Property constituting as respects liability, § 
196, p. 1130 

Special damages for loss or delay of, § 202, p. 
1146 

Staterooms, liability in respect of property 
in, § 196, p. 1132 

Stipulations affecting liability for loss of or 
injury to, § 197 

Termination of liability for loss of or injury 
to, § 196, p. 1133 

Theft, liability of vessel, § 196, p 1133 
Time of bringing suit for loss of or injury 
to, contractual limitations, § 197 
Transportation on other vessel, liability for 
loss of or injury to, § 196, p. 1132 
Weight limitations, J 196, p. 1129 
Berths, 

Duty to provide convenient access, § 193, p. 
1117, n. 7 

Sale without discrimination, § 186, p. 1105 
Boarding vessel, 

Contributory negligence as respects liability 
for personal injuries, § 194, p 1123 
Duty to provide safe means, § 193, p. 1118 
Breach of contract, 

Actions for, § 198 
Damages, § 202, p. 1143 
Personal injuries resulting, liability, § 192 
Brokers, sale of tickets by, § 182, p. 1097 
Burden of proof, personal injury suits, § 200, p. 
1138 

Charges or rates, statutory regulations, 8 179, p. 
1090 
Children, 

Care required to avoid injuries, § 193, p. 1112 
Imputed negligence as respects liability for 
personal injuries, § 194, p. 1122 
Color, refusal of accommodations on account of, 
§ 186, p. 1104 

Comforts, § 186, pp. 1104r-1107 
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Carriage of passengers—Continued, 

Commencement of, 

Carrier and passenger relationship, §176 
Voyage, § 184 
Common earners, § 174 

Comparative negligence doctrine, personal injury, 
1 § 194, p. 1121 

Conditions in tickets, § 182, p 1098 
Conditions precedent, actions involving, § IDS 
Connecting lines, 

Baggage or effects, liability for loss of or 
injury to, § 196, p. 1184 
Tickets and contracts for carriage over, § 
182, p 109S 

Transportation by, § 188 

Consideration, exemption from liability for neg¬ 
ligence resulting in injury, § 195, p. 1124 
Construction of contract, § 182, p 1097 
Law governing, § 182, p. 1101 
Continuance of earner and passenger relation¬ 
ship, § 176 

Continuing duty to furnish accommodations, § 
186, p. 1105 

Contracts, § 182, pp. 1096-1101 

Performance of, law governing, § 182, p 1101 
Contractual relationship, § 176 
Contributory negligence, 

Baggage or effects, liability for loss of or 
injury to as affected, § 196, p 1133 
Personal injuries, § 194, pp 1121-1124 
Conveniences, •§ 186, pp. 1104r~1107 

Caie requited m respect of, § 193, p. 1117 
Conversion of baggage, liability of vessel, § 196, 
p 1133 
Crew, 

Liability for injury as result of acts of, § 
193, p 1115 

Statutory regulation, § 179, p 1090 
Criminal offenses in connection with, § 181 
Damages, 

Breach of contract, § 202, p 1143 
Statutory remedies, § 198 
Loss of or injury to baggage, § 202, p. 1145 
Personal injuries, § 202, p 1145 
Dangerous articles, statutory regulation, § 179, p 
1088 

Death of passenger, criminal prosecutions for of¬ 
fenses involving, § 181 

Defenses, criminal prosecution in connection with, 

§ 1S1 

Definition of passenger, § 176 
Degree of care lequired to avoid injury to pas¬ 
sengers, § 193, p. 1110 

Delay in commencement of voyage, § 184 
Departure of vessel, § 184 

Destruction of vessel piior to commencement of 
voyage, furnishing other vessels, § 184 
Deviation, § 189 

Direct transportation, contract for, § 189 
Disaster resulting in sinking of vessel, care re¬ 
quired to (avoid injury, § 193, p 1120 
. Discharge of passengers, duty to provide safe 
means, § 193, p 1118 
, Discrimination, § 175 

Berths and stateroom accommodations, § 186, 
p. 1105 


Carriage of passengers—Continued, 

Disrespectful treatment by officers and employees 
of vessel, liability, § 193, p 1115 
Dock, duty of keeping in safe condition, § 193 p. 
1119 

Drinking water, duty to provide, § 1S6, p. 1106 
Duty to carry, § 175 
Ejection of passengers, § 1S5 

Damages recoverable for wrongful ejectment, 
§ 202, p 1145 

Election of remedies, penalties for violation of 
statutory regulation, § 180, p. 1093 
Emigrant passengers, 

Purchase of ticket for emigrant while abroad, 
§ 182, p 1097 

Statutory regulation, § 179, p. 1088 , • 
Employees on vessel, liability for injury as re¬ 
sult of negligence and wrongs of, § 193, p 
1114 

Equipment of vessels, statutory regulations, § 
179, p 1088 
Evidence, 

Actions involving, § 200, pp. 1138-1141 

Penalty for violating regulatory stat¬ 
utes, § 180, p. 1093 

Criminal prosecution for offenses in connec¬ 
tion with, § 181 
Excessive number, § 183 
Exchange of, 

Accommodations, § 186, p. 1105 
Tickets, $ 182, p. 1100 
Excursions, 

Permits, § 179, p 10S8 

Sightseeing trip at intermediate ports, § 190 
Excuse for nonperfoimance of contract, § 183 
Exemplary damages, wrongful retention of per¬ 
son on board, § 202, p 1145 
Exoneration from liability for injury to passen¬ 
ger, § 195, p. 1125 

Explosives on passenger vessels, statutory regu¬ 
lation, § 179, p. 1088 
Fares, § 182, p. 1095 

Contract for payment of, § 176 
Federal regulation. Statutory regulation, gener¬ 
ally, post this head 

Fellow passengers, protection against injuries by, 
§ 193, p. 1114 

Ferryboats, exceptions from regulatory statutes, 
§ 178 

Fines, violation of statutory regulation, § 180, p 
1091 

First class accommodations, forfeiture of right 
to, § 186, p. 1104 

Food, duty to provide, § 186, p 1106 
Forbidden quarters, injury to passengers in, care 
required to avoid, § 193, p 1113 
Foreign vessels, statutory regulation, § 178 
Forfeitures, violation of statutory regulations, 
§ 180, pp 1090-1094 

Friends accompapying passenger on board, care 
required to avoid injury to, § 193, p. 1112 
Furnishing of vessel, § 184 , 

Gangplanks, care required in respect of, § 193, p. 
1118 

Gratuitous passage. 

Exemption from liability for negligence re¬ 
sulting in injury, § 195, p. 1124 
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Carriage of passengers—Continued, i Carriage of passengers—Continued, 


Gratuitous passage—Continued, 

Personal injuries, liability in respect of, § 
193, p 1111 

Guardrails and chains around deck, § 193, p 1118 
Helpless passengers, duty to aid, § 193, p. 1115 
Implied wairanty, seaworthiness of vessel, § 184 
Incompetents, personal injury, care requited to 
avoid, § 193, p 1112 

Indictment for offense in connection with, § 181 
Infants, care required to avoid injury to, § 193, 

p 1112 

Inspection of vessel, 

Duty in respect of, § 193, p 1117 
Statutory requirements, § 179, p 10S9 
Instructions to jury, actions involving, § 201 
Insults to passengers by officers and employees 
of vessel, Inability, § 193, p 1115 
Intermediate ports, 

Going ashore at, § 190 
Interruptions of voyage, § 187 
Intoxicated passenger, 

Care required to avoid injury to, § 193, p 
1112 

Contributory negligence as respects liability 
for personal injury, § 194, p 1122 
Invitees, personal injury, care required to avoid 
§ 193, p. 1112 

Issues in actions involving, § 199 
Jewelry, baggage as including as respects liabili¬ 
ty of carrier, § 190, p 1131 
Judgment, action for penalty for violating regu¬ 
latory statutes, § ISO, p 1094 
Jurisdiction, 

Action for penalty for violation of statutory 
regulation, § 180, p 1093 
Loss of baggage, action for, § 198 
Offenses in connection with, § 181 
Jury questions, 

Actions involving, § 201 
Criminal prosecution involving death of pas¬ 
sengers, § 181 

Landing at port of destination, § 191 
Law regulating rights land duties in respect of, 
§§ 174-176 
Liens, 

Penalties and fines for violation of statutory 
regulation, § 180, p. 1091 
Performance of contract for carriage, § 198 
Lifeboats, ocean going vessels, § 193, p. 1118 
Lifesaving appliances, 

Duty to supply, § 193, p. 1118 
Statutory regulations, § 179, p. 1088 
Limitation of liability, § 243, p. 1208 
Limitations on use of tickets, § 182, p. 1098 
Lower class quarters, § 186, p. 1106 
Machinery on vessels, duty to keep in good condi¬ 
tion, § 193, p. 1117 

Management , of vessel, care required, to-avoid in¬ 
jury to passengers, § 193, p 1120 
Master,, control over passengers* § 62 
Master, personal' liability for damages caused 
by negligence or misconduct, § 70 
-Medical service', duly to provide, § 186, p 1106 
Money; liability 6f carrier ih respfett of, § 190, 
p. 1131 i''”' M '* ' ' < ‘ 


Navigation, care required to avoid injury to pas¬ 
sengers, § 193, p 1120 
Negligence, 

Baggage, limitation of liability for loss re¬ 
sulting from, § 197 

Exemption from liability for injuries caused 
by, § 195, p 1124 
Personal injuries resulting, § 192 

Liability as dependent on, § 193, p. 1111 
Notice, claim for, 

Loss of or injury to baggage, § 197 
Personal injuries, § 195, p 1126 
Refund of passage money on breach of con¬ 
tact, § 202, p. 1144 

Number carried, statutory regulation, § 179, 
p. 1087 

Offenses in connection with, § 181 
Officers of vessel, special reservations for, § 186, 
p 1105 

Oveiboard, duty as to passenger overboard, § 193, 

p 1112 

Ovei crowding, § 1S3 
Parties, 

Actions involving, § 198 
Pzoceedmgs to recover penalty for violation 
of regulatory statutes, § 180, p. 1093 
Passage money, § 182, p 1095 

Recovery on breach of conti act, § 202, p. 1143 
Passpoits, duty of earner to procure, § 183 
Penalties, violation of statutory legulation, § 180, 
pp. 1090-1094 

Performance of contract, §§ 183-191, pp 1101-1109 
Law governing, § 182, p 1101 
Permits, excursions, § 179, p 1088 
Personal injuries, §§ 192-195, pp 1109-1129 
Absolute liability of vessels, § 193, p 1111 
Actions for, pleading, § 199 
Assumption of risk, § 194, pp. 1121-1124 
Avoidable injury notwithstanding contribu¬ 
tory negligence, § 194, p. 1122 
Boarding vessel, contilbutory : negligence, 

§ 194, p 1123 

Burden of proof in actions for, § 200, p 1138 
Care required to avoid, § 193, pp 1110-1121 
Children, care required to avoid, § 193, p. 1112 
Comparative negligence doctrine, § 194, 

p 1121 

Compensation for, § 192 

Contractual limitation of time 'to she for, 

§ 195, p. 1128 

Contributory negligence, § 194, pp. 1121-1124 
Burden of proof, § 200, p. 11§9 
Jury questions, § 201 ; 

Damages recoverable, § 202, p. 1145 
Defense's in action for, § 192 
Degree of care required t& avoid, § 193, 

p. mo ; 

Discharge of passengers 1 , 1 “contribtitory negli- 
genee, § 194, p 112# [' i: ' 

Employees' of' Vessel* causing, liability for. 

Estoppel, stipulations limiting time to sue, 

1 ‘ 19b, p. 1139 ; ' '• 

■ 'Exemption from'liability, § 195, pp 1124—1129 
Exoneration from liability, § 195, p. 1125 
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Carriage of passengers—Continued, 

Personal injuries—Continued, 

Forbidden quarters, care required to avoid 
injury to passenger in, § 193, p. 1113 
General agent of vessel as liable for, § 192 
Gratuitous carriage, § 193, p 1111 
Incompetents, care required to avoid, § 193, 

p. 1112 

Insurer, liability of vessel as, § 193, p. 1111 

Joint or several liability for, § 192 

Law governing liability, § 192 

Lessor of vessel as liable for, § 192 

Lien on vessel for, § 192 

Limitation of liability, § 195, pp. 1124-1129; 

§ 243, p. 1208 
Master as liable for, § 92 
Negligence, § 192 

Liability as dependent on, § 193, p. 1111 
Nonpaying passengers, § 193, p 1111 
Notice of claim, § 195, p. 1126 
Owner of vessel as liable for, § 192 
Pleading in action for, § 199 
Presumptions in actions for, § 200, p. 1139 
Protection against injuries by fellow pas¬ 
sengers or other third persons, § 193, 
p. 1114 

Responsibility for, § 192 

Tune for filing claim, § 195, p. 1126 

Visitors, care requiied to avoid, § 193, p. 1112 

Waiver, 

Stipulations, 

Limiting time for suit, § 195, p. 1129 
Respecting notice of claim, § 195, 
p. 1127 

Warning of danger, § 193, p 1113 
Disregard of, § 194, p 1122 
Written notice of claim, § 195, p. 1126 
Physicians and surgeons, 

Duty to carry for treatment of passengers, 

§ 186, p. 1106 

Liability for negligence in treating passen¬ 
gers, § 193, p 1115 

Pilots, liability for injuries to passenger caused 
by negligence of, § 193, p 1116 
Pleading, actions involving, § 199 

Penalty for violating regulatory statutes, 
§ 180, p. 1093 

Port of destination, landing at, § 191 
Premature departure of vessel, § 184 
Presumptions, actions involving, § 200, p. 1139 
Primary duty of carriers, § 183 
Process, actions involving, § 198 
Proof in actions involving, § 199 
Prosecution of offenses in connection with, § 181 
Piovisions, duty in respect of, § 186, p. 1106 
Public carriers, § 174 

Purchase of ticket by third person for passenger, 
§ 182, p. 1097 
Quarters, § 186, p. 1105 

Race, refusal of accommodations on account of, 
§ 186, p. 1104 

Radio on vessel, § 193, p 1120 

Statutory iegulation, § 179, p. 1089 
Rates, statutory regulation, § 179, p 1090 
Redemption of unused tickets, § 182, p 1100 
Refund of passage money, notice of claim, § 202, 
p. 1144 


Carriage of passengers—Continued, 

Regulations by carrier, § 174 
Relationship, § 176 

Relatives accompanying passenger on board, care 
required to avoid injury to, § 193, p. 1112 
Remission of fines and penalties incurred because 
of violation of statutory regulations, § 180, 
p 1091 

Res ipsa loquitur, personal injury suits, applica¬ 
tion of doctrine, § 200, p. 1139 
Rescission of voyage, ground for, § 184 
Rescue of passenger overboard, § 193, p 1112 
Restraint of princes, excuse for nonperformance 
of contract, § 183 
Round tiip tickets, § 182, p. 1098 
Route, § 175 

Safeguards, care required in respect of, § 193, 
p. 1117 

Schedules, § 175 

Incorporation m tickets by reference to, § 182, 

p 1100 

Seaworthiness of vessel, 

Care required to ascertain, § 193, p. 1116 
Warranty of, § 184 
Sick persons, refusal of passage, § 185 
Sinking of vessel, care required to avoid injury, 
§ 193, p 1120 

SOS. messages, delay in sending as negligence 
as respects liability for injury to passengers, 
§ 193, p. 1121 

Special reservations for officers of vessel, § 186, 
p. 1105 

Staterooms, sale without discrimination, § 186, 
p. 1105 

Statutory regulation, §§ 177-181, pp 1086-1095 
Actions to collect penalties for violation, 
§ 180, p. 1092 

Costs in action for penalty for violation, 
§ 180, p. 1094 
Crew, § 179, p 1090 
Criminal offenses, § 181 
Dangeious articles on passenger vessels, 
§ 179, p 1088 

Election of remedies in respect of penalties 
for violation, § 180, p 1093 
Emigrant passengers, § 179, p. 1088 
Equipment of vessels, § 179, p. 1088 
Evidence in action to recover penalty for vio¬ 
lation, § 180, p. 1093 
Exceptions, § 178 
Excursion permits, § 179, p. 1088 
Explosives on passenger vessels, § 179, p. 1088 
Foreign vessels, § 178 

Forfeitures, violation of, § 180, pp. 1090-1094 
Inspection of vessels, § 179, p 1089 
Judgment in action for penalty for violation, 
§ 180, p. 1094 

Jurisdiction of proceeding for penalty for 
violation of, § 180, p 1093 
Lien for penalties and fines for violation, 
§ 180, p 1091 

Life-saving appliances, § 179, p. 1088 
Number of passengers, § 179, p. 1087 
Offenses, § 181 

Particular matters of, § 179, pp 1087-1090 
Parties to proceeding to recover penalty for 
violation, § 180, p. 1093 


1406 



INDEX TO SHIPPING 


Carriage of passengers—Continued, 

Statutory regulation—Continued, 

Penalty for violating, § 180, pp. 1090-1094 
Personal injuries, § 192 
Claim for, § 179, p 1089 
Physicians and surgeons, § 179, p. 1090 
Pleading in action to recover penalty for vio¬ 
lation, § 180, p. 1093 

Proceedings to collect penalties for violation, 
§ 180, p. 1092 

Protection to passengers, § 177 
Purpose of, § 177 
Radio, § 179, p. 1089 

Remission of fines and penalties incurred be¬ 
cause of violation, § 180, p 1091 
Review in action for penalties for violation, 
§ 180, p. 1094 

Steam pressure, § 179, p 1090 
Steerage passengers, § 179, p. 1088 
Type of use, § 178 
Vessels subject to, § 178 
Wneless, § 179, p. 1089 

Steam pressure on vessels, statutory regulation, 
§ 179, p. 1090 
Steerage passengers, 

Quarters, § 186, p. 1106 
Statutory regulation, § 179, p. 1088 
Stevedores, liability for injuries to passengers as 
result of acts of, § 193, p. 1116 
Stipulations, exemption from liability for negli¬ 
gence resulting m injury to passenger, § 195, 
p. 1124 

Stops, landing of passengers at, § 191 
Stoim reports, duty to provide equipment for re¬ 
ceiving, § 193, p. 1120 

Suitable comforts, etc., implied rights, § 186, 
p. 1104 

Swimming pool, warning passengers against risk 
in using, § 193, p 1114, n 58 
Taxicabs, use of carriers’ premises by operators, 
§ 174 

Tenders, care required in respect of, § 193, p. 1119 
Termination of, 

Carrier and passenger relationship, § 176 
Duty to furnish accommodations, § 186, 
p 1105 

Theft of baggage, liability of vessel, § 196, p. 1133 
Third persons, 

Protection against injuries by, § 193, p. 1114 
Purchase of ticket for passenger, § 182, p. 1097 
Threats, § 185 

Liability in respect of, § 193, p 1115 
Tickets, § 182, pp. 1096-1101 

Statutory regulation of sale of, § 179, p. 1090 
Time, 

Claim for personal injuries, § 195, p. 1126 
Commencement of voyage, § 184 
Transferability of ticket, § 182, p. 1100 
Trespass, maintenance by passenger refused pas¬ 
sage, § 198 

Trespassers, personal injury, care required to 
avoid, § 193, p. 1113 
Trial, actions involving, § 201 
Tugs, exception from regulatory statutes, § 178 
Undesirable passengers, § 183 
Variance in actions involving, § 199 


Carriage of passengers—Continued, 

Visitors, 

Departure of vessel with, § 184 
Personal injury, care required to avoid, § 193, 
P 1112 

War, excuse for nonperformance of contract, § 183 
Warning of dangers, 

Disregard of as contributory negligence as 
respects liability for personal injuries, 
§ 194, p 1122 

Duty m respect of, § 193, p. 1113 
Wearing apparel, baggage as including as re¬ 
spects liability of carrier, § 196, p 1131 
Wharves, duty with lespect to safety of passen¬ 
gers, § 193, p. 1119 

Wireless on vessel, statutory regulation, § 179, 
p. 1089 

Wrecks, interruptions of voyage because of, § 187 
Wrongful refusal of class of accommodations to 
which entitled, § 186, p. 1104 
Carriers by water, §§ 101-105, pp. 861-884 
See, also, 

Carriage of goods, generally, ante 
Carriage of passengers, generally, ante 
Actions, enforcement of orders for payment of 
damages or reparations resulting from dis¬ 
crimination, § 104, p 874 

Appeal and eiror, review of orders of regulatory 
bodies, § 103, p. 869 
Barge canal, state maintaining, § 101 
Bills of lading, generally, ante 
Chaiges, § 103, p 866 

Connecting carriers, duties and liabilities, § 115, 
p. 919 

Contraband goods, 

Danger of seizure as excuse for nonperform¬ 
ance of contract of affreightment, § 108, 
p 897 

Validity of contract to carry, § 106, p 887 
Contracts of affreightment. Freight, post 
Damage to vessel from loading or discharging 
cargo, recovery for, § 105, pp. 874r-884 
Defined, § 101 
Deviation, 

Contract provision, § 144, p. 1010 
Liability in respect of, § 144, p. 1008 
Discharge of cargo, generally, post 
Discontinuance of service, § 102 
Discrimination, § 104, pp. 870-874 
Duty to receive and transport property, § 102 
Embargo, § 102 

Enforcement of orders of regulatory body, § 103, 
p 869 

Explosives, statutory regulation of shipment, 

§ 103, p 865 

Facilities, duty to provide, § 102 
Fares, § 103, p 866 
Federal regulation, § 103, p. 865 
Freight, generally, post 

Gunpowder, federal regulation of shipment, § 103, 
p 865 

Hoymen, § 101 

Injunction, violations of law or orders of com¬ 
mission, § 103, p. 868 
Injuries to cargo. Cargo, ante 
Inspection of goods before accepting for carriage, 
§ 109 
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Carriers by water—Continued, 

Intermediate carriers, duties and liabilities, § 115, 
p. 919 - 

. ^Interstate commerce, regulation, § 103, p. 865 
' Lightermen, § 101 
.. Loss of cargo. Cargo, ante 
Maritime board, 

Discrimination, prevention of, § 104, p ST3 
Regulatoiy poweis, § 103, p S6T 
Monopolistic agieements, § 103, p 867, n 85 
Negligence, 

Exceptions relieving from, § 132, p 969 
Navigation, liability for loss of or injury to 
cargo, § 143 

Parties to pioceedings before legulatory bodies, 
§ 103, p. S6S 

Passengers Carnage of passengers, generally, 
ante 

Preference to shipper, § 102 
Privileges to shippeis, power to grant, § 104, 
p 870 

Proceedings before regulatory bodies, § 103, p 80S 
Rates, § 103, p 866 
Rebates, § 104, p 872 

Receipt of goods, duty m respect of, § 102 
Records, requirements as to, § 103, p 80S 
Regulatory bodies, 

Disci imination, prevention of § 104, p 873 
Powers and pioceedings, § 103, p 867 
Reparations, discrimination m rates or charges, 
§ 104, p. 873 

Review of orders of regulatory body, § 103, p 869 
Schedule of rates, filing of, § 103, p 806 
Seaworthy vessel, duty to furnish, § 140, p. 094 
Status as common carrier, § 101 
Statutory regulations, § 103, pp. 86:4-870 
Transportation, duty in respect of, § 102 
Warehouseman, liability as, § 117 
Cash, freight, payment m, § 164 
•Casting away vessel as offense, § 12, p. 615 
•Caveat emptor, sale of vessel, rules as applying, § 22 
•Certainty, 

Charters, § 28, p 661 

Freight, contracts of affreightment, § IOC, p, 885 
•Certificates, 

Seaworthiness, conclusiveness, § 156, p. 1054 
Service, seamen, production or impounding, § C 
•Certiorari, inspection of vessels, review of decisions 
ot inspectors, § 5, p. 583 
Charges, 

Dry dock companies, § 82 
Freight, generally, post 
Charters, $}§ 26-58, pp 659-773 

Abandonment, arbitration clause, § 33, p. 685 
Absolute, 

Liability of charterer for loss or injury to 
vessel, § 52, p 740 

Warranty of seaworthiness of vessel, § 36, 
p 709 

Acceptance of offer, § 28, p. 661 
Indicative of demise, § 34, p. G8D 
f Act of Uod, liability of charterer for damages 
arising from, § 52, p 747 
Actions involving, § 56, pp 761-773 
A<J4itional freight money for carriage of deck 
cargo, § 43, p. 727 


Charters—Continued, 

Admiralty, actions on, § 56, p. 761 
Admissibility of evidence in actions involving, 
§ 56, p. 768 
Advance, 

Freight, retention or restoration of, § 42, 
p 726 

Payment of charter hire, § 44 
Affreightment, contract for, § 34, p, 689 
Agents, § 29 

Actions on m own name, § 56, p. 763 
Assent to modification, § 31, p 669 
Liability for tees, § 41, p 724 
Ambiguity, construction in case of, § 32, p 675 
Amount of compensation, § 43, pp. 727-730 
Annulment, bill of lading operating as, § 32, p 680 
Answer, action on, § 56, p. 763 
Appeal and error, actions involving, § 56, p 772 
Apportionment of cargo, authority and duties in 
respect of, § 40, p. 719 

Arbitration clauses, operation of, § 33, pp G82-68G 
Assent, modification, § 31, p. 60S 
Assignment, § 30, p 667 

Money accruing under, enforceability, § 54 
Assumption of nsk, seawoithmess of vessel, § 36, 
p 710 

Ballast, duty to supply to render ship seaworthy, 
§ 36, p 705 

Bare boat charter, § 34, p. 687 
Baiges, contract as demise, § 34, p 693 
Berth for loading or discharging cargo, 

Duties m respect of, § 105, p 87S 
Liability for charges, § 41, p. 724 
Bills of lading, 

Agency to sign, § 112, p. 907 
Arbitiation of disputes arising out of, § 33, 
p 6S5 

Construction in connection with, § 32, p. 679 
Distinguished, § 26 

Incorporation of charter party, § 113, p. 911 
Rights of parties as governed by, § 54 
Bottomiy bond, power of master to execute, § 91 
Breach of, §§ 4G-49, pp. 733-739 

Arbitration ot damages, § 33, p 6S5 
Burden of proof as to, § 56, p 765 
Cancellation on ground of, § 31, p. G70 
Chaiterer, § 48, pp 736-739 
Compensatory damages, § 47, p 735 
Damages, § 36, p. 710; § 47, p. 735; § 48, 
p. 738 

Evstoppel to assert, § 47, p 734 
Excuse of performance, § 47, p. 734; § 48, 
p. 737 

Injury to vessel as result of, liability of char¬ 
terer, § 52, p 747 

Jurisdiction of libel for, § 50, p. 702 
Libel for, § 56, p. 762 
Lien for damages resulting, § 49 
Liquidated damages, § 47, p 736 
Measure of damages, § 48, p. 738 
Minimizing damages, § 47, p. 786 
Owner or master, § 47, pp. 733-736 
Penalty, § 48, p 738, 

Remote or speculative damages, § 47, p. 736 
Restraint of princes, ptc., clause, § 47, p. 734 
Subcharter, § 30, p. 666 • 

Waiver, § 47, p. 734 
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Charters—Continued, 

Bieak-down clause, compensation under, § 43, 
p. 728 

Brokers, § 29 

Power to modify, § 31, p. 669 
Bunkering, liability for cost of, § 41, p 722 
Burden of proof, actions involving, § 56, p. 764 
Cancellation, § 31, p. 669 

Unseawoithmess of vessel, § 36, p 710 
Capacity of vessel, § 36, pp. 701-711 
Capture of vessel, freight money as precluded, 
§ 42, p. 725 
Cargo, 

Discharge of, § 40, p 720 
Duty to furnish, § 38 

Liability for damage to or shortage of, § 34, 
p 699 

Lien on for freight charges, § 45 
Loading and stowage, § 40, p. 719 
Kefusal of cargo in danger of injury, § 40, 
p. 719 

Seaworthiness in respect of stowage of, § 36, 
p. 706 

Cesser clause, liability for demurrage as affected, 
§ 205 

Chaiter money. Compensation, generally, post 
this head 

Checkers, liability for expense of, § 41, p. 721 
Claims for damage to or shortage of caigo, lia¬ 
bility, § 34, p 699 

Cleansing vessel from former cargo, duty in re¬ 
spect of, § 36, p. 705 
Commissions, § 43, p 730 

Broker procuring, § 29, p. 664 
Compensation, §§ 42-45, pp. 724-733 
Additional charges, § 43, p. 727 
Advance freight, § 42, p. 726 
Advance payment, § 44 
Amount, § 43, pp. 727-730; § 161, p. 1070 
Arbitrators, § 33, p GS4 
Break-down clause, § 43, p 728 
Bi oker procuring, § 29, p. 664 
Collection of freight money, § 166 
Deductions or remittances, § 43, p 729 
Delivery of cargo as essential, § 42, p. 725 
Dispatch money, § 37, p 712 
Estoppel to assert lien for, § 45 
Failure of charterer to furnish cargo, § 38 
Government charter, § 53, p. 753 
Letting on shares, § 55 
Lien for, §§ 45, 54 

Government charter, § 53, p. 754 
Loss of lien for, § 45 
Manner of payment, § 44 
Off-hire clause, § 43, p. 728 
Offsets, § 43, p. 7§9 
Overlapping voyage, § 43, p. 728 
Payment, § 44 

I^rformance of contract, § 42, p. 725 
Primary liability, § 42, p. 726 
Priority of lien for, § 45 
Pro rata freight, § 43, p. 727 
Provisions regarding as evidence Qf demise, 
§ 34, p. 689 

State, § 43, pp. '727-730 
Retention or restoration of advance freight, 
§ 42, p.720 ‘ 
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Compensation—Continued, 

Time charter, § 42, p 726; § 43, p. T28 
Time of payment, § 44 
Voyage out and return, § 42, p. 726 
Waiver of lien for, § 45 
Compensatory damages, breach of, § 47, p. 735 
Complaint, action on, § 56, p. 763 
Conditional agreements, § 28, p 662 
Condition of vessel, liability in respect of, § 34, 
p 697 
Conditions, 

Arbitration of disputes, § 33, p 685 ’ 
Construction of statement as, § 32, p. 678 
Consideration, 

Assignment, § 30, p. 668 
Validity as dependent on, § 28, p 660 
Consignees, 

Dispatch money, § 37, p. 715 
Rights and liabilities of, § 54 
Construction, § 32, pp 673-682 
Arbitration clause, § 33, p 683 
Government charters, § 53, p 752 
Ownership of vessel, § 34, p 686 
Continuation, commissions of brokers procuring, 
§ 29, p 664 

Continuing warranty, seaworthiness, § 36, p 707 
Contracts, power of charter to bind owner by, 
§ 72 

Contributory negligence, buiden of proving de¬ 
fense of, § 56, p. 767 
Control of vessel, § 34, p 691 

Navigation and management, § 55 
Ownership as affected, § 34, p 686 
Subcharter, § 30, p. 667 
Costs, actions involving, § 56, p. 772 
Crew of vessel, 

Agents of charterer, § 34, p 695 
Liability for negligence or misconduct, § 34, 
p. 696 

Seaworthiness, § 36, p 704 
Selection of, § 34, p 691 

Customhouse fees, liability in respect of, § 41, 
p 724 

Customs and usages, 

Construction in furtherance of, § 32, p. 674 
Lighterage expense, § 41, p. 722 
Modification of contract by, § 31, p. 668 
Stowage of cargo, § 40, p. 719 
Damages, 

Breach of, § 47, p 735; § 48, p. 738 
Arbitration, § 33, p. 685 
Warranty of seaworthiness, § 36, p. 710 
Burden of proof in actions for, § 56, p. 765 
Cargo, liability in respect of, § 34, p. 699 
Failure to furnish cargo, § 38 
Injuries to vessel, government charters, § 53, 
p. 755 

Loading or unloading, liability for, § 105, 
p 877 

Loss of or injury to, 

Cargo, | 50, p, 7*2 , 

Vessel, § 52, p. 750 
Parties to suits fop, ^ 762 

Dead freight, t 

Liability for on failure.to furnish cargo, § 38 
Llep for, § 45 
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Deck cargo, additional freight money for car¬ 
riage of, § 43, p. 727 
Declaration, action on, § 56, p. 763 
Deductions, charter hire or freight money, § 43, 
p 729 

Definiteness, § 28, p. 661 
Definitions and distinctions, § 26 
Voyage, § 39 
Delay, 

Completion of voyage, § 39 

Sailing for or arrival at port of loading, § 37, 

p. 712 

Delivery, 

Compensation as dependent on, § 42, p. 725 
Stipulations respecting as, 

Affecting character of contract, § 34, 
p. 690 

Evidence of demise, § 34, p 689 

Demise, 

Agreement opeiating as, § 55 
Language indicative of or consistent with, 
§ 34, p 691 

Presence of express words as indicating char¬ 
terer is owner pro hac vice, § 34, p. 68S 
Demurrage, post 

Departure from stipulations, power of master, 
§ 40, p. 719 

Dependent covenants, construction as, § 32, p. 677 
Depositions, actions involving, § 56, p 764 
Destination of vessel, § 39 
Deviation, § 39 

Liability of charterer for damage to vessel 
based on, § 52, p. 746 

Loss of or injury to cargo due to, § 50, p 740 
Discharge of cargo, § 40, p 720 

Damage to vessel, liability for, § 105, p 877 
Dispatch money, § 37, p. 713 
Expense of, § 41, p. 721 
Port of, § 39 

Discharge of vessel, compensation after, govern¬ 
ment charter, § 53, p 753 
Dispatch money, § 37, p 712 
Dispatch of vessel, § 37, pp. 711-715 
Disputes, arbittfation, § 33, p. 685 
Divisible contract, ratable freight money, § 42, p. 
725 

Dockage, liability for expense of, § 41, p. 723 
Dunnage, duty to furnish, § 40, p. 718, n 63 
Earnings, rights with respect to, letting on shares, 
§ 55 

Equipment of vessel, § 34, p 691 
Duty to provide, § 34, p 697 
Seaworthiness of vessel as requiring, § 36, p. 
704 

Equity, -actions on, § 56, p. 761 
Estoppel, § 28, p. 662 

Arbitration, § 33, p. 686 
Assertion of breach, § 47, p 734 
Deviation, § 39 

Government charters, § 53, p. 753 
Lien for charter hire, § 45 
Subcharter operating as, § 30, p 667 
Evidence, actions on, § 56, p 764 
’ Exceptions, construction, § 32, pp. 677, 679 
Excuse of performance, § 47, pp. 734, 737 
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Exemptions from liability, 

Loss of or injury to, 

Cargo, § 50, p. 741 
Vessel, § 52, p. 747 

Unseaworthiness of vessel, § 36, p 707 
Exercise of right to cancel or rescind, § 31, p. 
671 

Expenses, § 41, pp 721-724 

Stipulations respecting as indicating reten¬ 
tion of possession, § 34, p 690 
Express contract, warranty of seaworthiness 
negatived by, § 36, p 709 

Extension, commissions of broker procuring, § 
29, p. 664 

Favorable construction, § 32, p 675 
Findings, actions involving, § 56, p. 772 
Fines, liability in respect of, § 34, p. 695 
Fire, 

Liability for loss of chartered vessel, § 50, 
p 746 

Presumption of fault or negligence arising 
from destruction of vessel, § 56, p. 767 
Fitness of vessel, § 36, pp. 701-711 
Foreign ports, power of master to make in, § 27 
Foreign ships, nationality, ■§ 35 
Forfeiture, options, § 31, p. 670 
Formation of contracts, § 28, pp. 660-663 
Freight money. Compensation, generally, ante 
this head 

Frustration, § 31, p 672 

Freight money, § 42, p. 725 
Full cargo, 

Damages for refusal to load, § 40, p. 719 
Liability for failure to take, § 38 
Fumigation charges, liability for, § 41, p. 724 
Gear, duty to provide, § 34, p 696 
General rules of construction as applicable, § 32, 
p. 673 

Government, § 53, pp. 752-756 
Hire Compensation, generally, ante this head 
Ice breaking, liability for expense of, § 41, p. 722 
Implied provisions, § 32, p. 674 
Implied warranty, 

Deviation, § 39 

Fitness for service intended, § 36, p. 703 
Seaworthiness of vessel, § 36, p. 702 
Impossibility of performance, 

Effect of, ■§ 31, p. 672 
Excuse of, § 47, p. 734 

Indemnify, liability of charterer, § 34, p. 698 
Independent contractors, duty to provide safe 
place to work, § 34, p 697 

Independent covenants, construction, § 32, p. 677 
Injury to cargo. Loss of or injury to cargo, gen¬ 
erally, post this head 

Injury to vessel. Loss of or injury to vessel, 
generally, post this head 
Insurance, 

Damages for loss caused by unseaworthiness 
as affected, § 36, p. 711 
Government charter, § 53, p 754 
Liability for injuries to vessel under agree¬ 
ment to furnish, § 52, p. 746 
Seaworthiness as dependent on insurability, 
§ 36, p. 705 
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Stipulations respecting as indicating demise, 

§ 34, p. 692 

Intentions of parties as controlling, § 28, p. 661 
Construction, § 32, p. 673 
Interest, 

Damages for loss of or injury to vessel as 
including, § 52, p 752 

Liability for, government charter, § 53, p. 
756 

Intermediate port, pro rata freight on goods ac¬ 
cepted at, § 43, p. 727 
Interpretation, § 32, pp 673-682 
Issues, actions on, § 56, p 764 
Joint tortfeasors, liability as, § 34, p 698 
Judgment, actions involving, § 56, p. 771 
Judicial notice, § 56, p. 764 
Jurisdiction, 

Actions on, § 56, p. 762 
Arbitration, § 33, p 683 
Jury questions, actions involving, § 56, p. 771 
Laches, arbitration, § 33, p. 685 
Latent defects, implied warranty in respect of, 
§ 36, p 703 

Law governing construction, § 32, p. 673 
Lay days, § 37, p. 711 
Letters as equivalent to, § 2S, p 661 
Letting vessels on shares, § 55, pp. 758^-761 
Levee dues, liability for, § 41, p 724 
Liability of, 

Owner and charterer, § 34, p. 694 
Owner of vessel to third person, § 54 
Libel, actions on, § 56, p 763 
Liberal construction, § 32, p. 674 
Lien, 

Breach of charter, damages resulting, § 49 
Compensation, § 54 

Government charter, § 53, p. 754 
Execution of contract of affreightment, § 110 
Freight charges, § 45 

Loss of or injury to cargo, damages, § 51 
Services of broker in procuring, § 29, p. 664 
Lighterage, liability for expense of, § 41, p. 722 
Limitation of liability, 

Effect of, § 241; § 243, p. 1206 
Filing of petition as waiver of arbitration 
clause, § 33, p. 685 
Government charters, § 53, p. 755 
Loss of or injury to vessel, § 52, p. 747 
Bight to benefits, § 241 

Surrender of vessel and pending fi eight, § 
247, p. 1225 

Unseaworthiness of vessel, § 36, p 709 
Liquidated damages, breach of, § 47, p. 736 
Loading of vessel, § 40, p. 718 

Commencement of voyage on completion of, 
§ 39 

Delay in sailing for or arrival at port of, § 
37, p. 712 

Demurrage on account of delay, § 209 
Dispatch money, § 37, p. 713 
Expense of, i 41, pp 721, 722 
Liability for injury resulting, § 105, p. 877 
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Loss of or injury to cargo, § 50, pp. 740-743 
Damages, § 50, p 742 
Liability in respect of, § 34, p. 699 
Exemptions, § 50, p. 741 
Letting vessel on shares, § 55 
Lien for damages, § 51 
Loss of or injury to vessel, 

Breach of charter resulting in, liability of 
charterer, § 52, p. 747 

Burden of proof m action for, § 56, p. 765 
Damages, § 52, p. 750 
Government charters, § 53, p. 754 
Liability in respect of, § 52, pp. 744-752 
Exemption, § 52, p 747 
Limitation of liability, § 52, p 747 
Recovery over by charterer, § 52, p. 749 
Third persons causing, rights of owner, $ 52, 
p. 750 

Maintenance of seaworthiness of vessel, § 36, p. 
706 

Management of vessel, § 34, p. 691 
Control of, § 55 

Marine risk, liability in respect of, government 
charter, § 53, p. 755 
Master, post 

Measure of damages, breach of, § 47, p. 735; § 
48, p 738 

Meeting of minds m to, § 28, p. 661 
Minimizing damages for breach of, § 47, p. 736 
Misconduct of crew, liability, § 34, p. 696 
Mitigation of damages, sunken vessel, § 52, p. 
751 

Modification, § 31, p. 668 

Bill of lading operating as, § 32, p. 680 
Mooring for loading or discharging cargo, duty 
in respect of, § 105, p. 878 
Motive power, 

Charter of boats without as demise, § 34, p. 
693 

Vessels without, liability of charter for dam¬ 
ages caused by negligence, § 52, p. 748 
Mutuality, § 28, p. 660 
Nationality of vessel, § 35 
Navigation of ship, 

Control of, § 55 

Liability for negligence in, § 34, p 696 
Negligence, post 

Nominal damages, breach of, § 47, p. 736 
Notice, 

Binding effect on shippers having notice, § 

32, p 681 

Readiness to redeliver vessel, § 39 
Subcharter, § 30, p. 666 

Off-hire clause, compensation under, § 43, p. 728 
Offer and acceptance, element of, § 28, p. 661 
Officers of vessel, 

Agents of charterer, § 34, p 695 
Seaworthiness, § 36, p. 704 
Selection of, § 34, p. 691 
Offsets, compensation, § 43, p. 72$ 

Omission of particular terms as determinative 
of nature of contract, § 34, p. 693 
Operation and effect, § 32, pp. 673-682 

Arbitration clauses, § 33, pp. 682-686 
Hiring of vessel on shares, § 55 
Subcharter as affecting, § 30, p. 666 
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Operation of vessel, liability for negligence in, 
§34, p 696 

Options, forfeiture, § 31, p. 670 
Oral agreements, § 32, p. 679 

Acceptance of offer, § 28, p. 662 
Ordinary wear and tear, liability of charterer 
for damages m respect of, § 52, p, 747 
* Overlapping voyage, § 39 

Compensation, § 43, p. 728 
Overloading vessel, liability for damage result¬ 
ing, § 40, p. 719 

Owner, breach by, § 47, pp 733-736 
Ownership of vessel, § 34, pp 686-701 
Parol hiring, § 55, p 759 

Part of vessel, construction as demise, § 34, p 
692 

“ Part owners, 

Power to make, § 27 
Taking vessel on shares, § 55 
Parties, actions on, § 56, p. 762 
Payment of charter hire, § 44 
Penalties, breach of, § 47, p. 736; § 48, p 738 
Performance of contract, compensation as de¬ 
pendent on, § 42, p. 725 
Peril of the sea, 

Liability for loss of or injury to cargo caused 
by, § 50, p. 741 

Repairs prevented by, § 36, p 707 
Perishable cargo, damages for breach of war¬ 
ranty of seaworthiness, § 36, p. 711 
Personal liability of agent or broker, § 29 
Persons authorized to make charter party, § 27 
Pilots, 

Liability for expense of, § 41, pp. 722, 724 
Seaworthiness of vessel, § 36, p. 705 
Place, 

Law of, as governing construction, § 32, p. 673 
Redelivery of vessel, § 39 
Tender of vessel, § 37, p 711 
Placing of cargo, authority and duties in respect 
of, § 40, p 719 

Pleadings, actions on, § 56, p. 763 
Popular meaning of words, construction accord¬ 
ing to, § 32, p. 676 

Port charges, liability in respect of, § 34, p. 695; 
§ 41, p. 724 

Port of discharge, § 39 

Port of loading, delay in sailing for or arrival 
at, § 37, p. 712 

Possession of vessel, ownership as affected, § 34, 
p 6S6 

Practical construction by parties, § 32, p. 677 
Preliminary transactions as constituting, § 28, p. 
662 

Premium, dispatch money, § 37, p. 712 
Prepaid freight, retention of, § 42, p. 727 
Preparation of, construction against party pre¬ 
paring, § 32, p. 676 
Presumptions, 

Actions involving, § 56, p 764 
Dispatch clauses, § 37, p. 714 
Ownership pro hac vice, §'34, p 686 
Seaworthiness of vessel, § 56, p. 767 
Primary liability, 

Loss of or injury to cargo, § 34, p 699 
Negligence of charterer, § 52, p. 745 
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Printed provisions, construction, § 32, p. 676 
Priority of lien for freight charges, § 45 
Pro rata freight, amount recoverable, § 43, p 727 
Profits, letting vessels on shares, § 55 
Proof, actions on, •§ 56, p 764 
Proximate cause, dam-ages for delay in deliver¬ 
ing vessel, § 36, p. 711 

Quarantine fees, liability for, § 41, p 724 
Questions of law and fact, actions involving, § 56, 
p 771 

Ratable freight money, divisible contracts, § 42, 
p 725 

Rate of compensation, § 43, pp. 727-730 
Ratification, § 29 

Settlement of dispatch money, § 37, p. 715 
Readiness of vessel, § 37, pp. 711-715 
Redelivery of vessel, § 39 
Refunds, advance freight, § 42, p 726 
Rejection of unsea worthy vessel, § 36, p 710 
Remote damages, breach of, § 47, p. 736 
Repairs, post 

Representation of general owner by owner pro 
hac vice, § 34, p 696 

Representations, construction of statements as, 
§ 32, p. 678 

Requisites of contract, § 28, pp. 660-663 
Requisition of vessel, 

Freight money, § 42, p. 725 
Frustration by, § 31, p. 672 
Res ipsa loquitur, doctrine as applicable in ac¬ 
tion involving liability for damage to cargo, 
§ 56, -p 765 

Rescission, § 31, p. 669 

Arbitration clause, ■§ 33, p 685 
Restraint of princes, etc., clause, excuse of per¬ 
formance, § 47, p. 734 

Retention of possession, language indicative of, $ 
34, p. 680 

Retention or restoration of advance freight, § 42, 
p. 726 

Retroactive operation, discharge of vessel, com¬ 
pensation, § 53, p 753 

Return of vessel in good order, duty of charter¬ 
er, § 52, p 744 

Review, actions involving, § 50, p. 772 
Route of vessels, § 39 

Rules of construction- applicable to, § 32, p 673 
Safe place to work, duty to provide, § 34, p. 697 
Safe port, 

Defined, § 52, p. 746 
Discharge of cargo, § 39 
Seaworthiness, post 

Secondary liability, negligence of person to whom 
charterer intrusts vessel, § 52, p 745 
Settlements, dispatch money, § 37, p 714 
Shares, letting vessels on, § 55, pp. 758-761 
Shed hire, liability for, § 41, p. 724 
Ship’s husband or managing agent, power and 
duty in respect of, § 17 
Short delivery, liability of vessel for, § 54 
Sinking of vessel, damages 1 recoverable, f § 52, p. 

750 :1 

Special damages, pleading in action on, -§ 56, p. 
764 

Special ownership of vessel, § 34, p 686 * 
Speculative damages, breach of, § 47, p. t36 
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Statutory provisions, 

Arbitration agreements, § 33, p 682 
Exemption from liability for unseaworthi- 
ness, § 36, p. 707 
Ownership of vessel, § 34, p. 687 
Stevedores, 

Employment of, § 40, p 720 
Liability for expense of, § 41, p 723 
Safe pl-ace to work, duty to provide, § 34, p 
697 

Stipulations, 

Character of contract, § 34, p 689 
Construction, § 32, p. 678 
Stowage of cargo, § 40, p 718 

Liability for expense of, § 41, p 721 
Negligence causing damage to vessel, liabili¬ 
ty for, § 105, p. 877 

Seaworthiness in respect of, § 36, p. 706 
Stranded vessel, 

Damages recoverable, § 52, p 751 
Reduction of charter hire, government char¬ 
ter, § 53, p. 754 
Strict construction, 

Against party preparing, § 32, p 676 
Government charter, § 53, p 752 
Subcliarters, generally, post 
Subrogation, injury to chartered vessel, § 52, p 
749 

Subsequent agreement, 

Cancellation by, § 31, p 669 
Modification by, § 31, p. 668 
Suitability of vessel for purpose intended, § 36, 
p. 702 

Sunken vessels, liability for loss, government 
charters, § 53, p 756 

Superseded representations, § 32, p 679 
Supplies, 

Liability for, § 34, p. 701 

Letting on shares, § 55 , 

Provisions relating to, § 34, p. 601 
Stipulations respecting as indicating reten¬ 
tion of possession, § 34, p, 691 
Surrender of charter party, § 31, p. CC9 
Surrounding circumstances, construction in light 
of, § 32, p. 674 

Tallymen, liability for wages, § 41, p 721 
Technical meaning of ;words, construction accord¬ 
ing to, § 32, p. 670 

Telegrams; exchange of as constituting, § 28, p. 
661 

Tender of vessel, § 37, p. 711 

Cancellation for failure to tender, § 31, p 
671 : 

Termination, 8 81, p. 669 
Third person, 

Injury to vessel, rights of owner, $ 52, p 
750 

Rights and liabilities, *§ 54 
Time, 

Actions on, § 56, p. 762 
Discharge of cargo, § 40, p. 720 ' 

Dispatch money foretime (saved, § 37* p 712 
Exercise of right tx>* cancel, § 31,1). 672» 
Loading of cargo,40, p. 719 1 : 

Payment of compensation, i 4? 
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Seaworthiness, § 36, p 706 
Tender of vessel, § 37, p 711 
Tonnage dues, liability for, § 41, p. 724 
Tornadoes, liability of charterer for damages 
caused by, § 52, p 747 
Torts, liability m respect of, § 34, p 696 
Liability for, letting on shares, § 55 
Total loss of vessel, damages recoverable, § 52, p. 

751 

Towage, 

Contract distinguished, 8 26 
Liability for expense of, § 41, p 724 
Trial, actions involving, § 56, p 771 
Typewritten provisions, construction, § 32, p 676 
Unauthorized voyage, liability for injuries to ves¬ 
sel during, § 52, p. 747 
Underlapping voyage, § 39 
United States, | 53, p 752 

Unsea worthiness, liability for injuries to goods 
as result of, § 34, p 700 
Validity of contracts, § 28, pp. 660-663 
Variance, actions on, § 56, p. 764 
Voyage, § 39 

Compensation under charter for voyage out 
and return, § 42, p. 726 

Injury to vessel, on unauthorized voyage, lia¬ 
bility of charterer, § 52, p. 747 
Wages of crew, stipulations respecting as indicat¬ 
ing retention of possession, § 34, p. 691' 
Waiver, 

Arbitration clause, § 33, p. 685 
Breach of, § 47, p. 734 
Deviation, § 39 

Government charter, § 53, p. 753 
Lien for charter hire, § 45 
Presumptions, § 32, p. 674 
Provisions as to, § 28, p 662 
Rescission, right of, § 31, p. 672 
Warranty of fitness, § 36, p. 703 
War, excuse for performance, § 31, p. 670 
War risk, compensation for losses due to, govern¬ 
ment charters, § 53, p. 755 
War-time control, § 9, p. 587 
Warranty, 

Construction of statements as, § 32, p. 678 
Repudiation for breach of, § 31, p. 67(f 
Seaworthiness, § 36, p. 702 
Watchmen, liability for expense *of, § 41, p 724 
Weight and sufficiency of evidence in actions on 
or involving, § 56, p. 769 \ * > < 

Wharves, 

, f Designation for unloading, demurrage on ac¬ 
count of failure to designate and pro- 
, , vide, g 210, p. 1155 ■« 

Injury to cargo on, § 40, p 720 ■ ' - 
Liability for expense of wharfage, $ 41, pp. 
722, 724 

, Whole, construction as, § 32, p. 675 • 

Whole ship, eondusiveness as -to demise, § 34, p. 

, ■ i 692 , * 'ii - 1 •' 

Willingness to enter into as sufficient to consti- 
',,:tute cpntract, 8 28} 662 

Winchmen, u 1 

Liability for expense* of, 8 41, p. 723 
;; Status and doaties as to, § 34, p. 695 
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Withdrawal of vessel, nonpayment of charter 
hire, § 48, p. 787 
Wrecked vessels, 

Damages recoverable, § 52, p. 751 
Freight money as precluded, § 42, p. 725 
Writing, 

Controlling effect of written provisions, § 32, 
p. 676 

Necessity, § 28, p. 661 

Chattel mortgages. Mortgage of vessels, generally, 
post 

Checkers, chartered vessels, liability for expense of, 
§ 41, p 721 

Citizenship, nationality of vessel as affected, § 1 
Claims, clearance, granting while fine remains unpaid, 
§7 

Clean bills of lading, § 111 

Deck stowage pursuant to, deviation as respects 
liability for loss of or injury to cargo, § 144, 

p. 1016 

Estoppel of carrier issuing, § 113, p 917 
Presumptions, condition of goods on delivery to 
earner, § 154, p. 1035; § 156, p. 1050 
Clearance, 

Control over manner and terms of, § 7 
Fees, exemption, § 4, p. 581 
Penalty, failure to obtain, § 11, p. 600 
Climate, loss of cargo, exceptions respecting as re¬ 
lieving carrier from liability for loss, § 133, p 
976 

Coastwise trade, 

Enrollment of vessels engaged in, § 3, pp 572, 576, 
577 

Foreign built vessels, enrollment, § 3, p 577 
Forfeiture of vessel for transportation of goods 
on other than vessels of United Stales, § 11, 

p 606 

Inspection of vessels engaged in, § 5, p. 585 
License of vessels, § 3, p. 577 
Limitation of liability, vessels engaged in, § 240, 
n. 84 

Loss of or injury to cargo, liability for, § 125, 
p. 934 

Registry or recording of vessels engaged in, § 3, 
pp. 572, 576 

Regulation of vessels participating in, § 2 
0.0 D. shipments, § 116 

Collection districts, registry or enrollment of vessels 
in, § 3, p. 572 
Collision, 

Bottomry bond, priority of lien, § 98 
Exemption of carrier from liability for loss or 
damage to cargo, peril of the sea, § 134, p 
983 

General average, damage sustained by reason of, 
§ 228, p. 1172 

Lien on wrongdoing vessel for injuries resulting, 
§ 80 

Limitation of liability in respect of loss or dam¬ 
age arising, § 243, p. 1208 
Injury to cargo, river navigation, § 133, p. 
975 

Loss of or injury to cargo caused by, liability for, 
§ 125, ip 935 

Exemption, § 133, p. 973 

Statutory exemption, g 127, p. 947 
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Mortgaged vessel, rights of parties in respect of 
damages resulting, § 24, p. 650 
Presumptions, actions to recover for damage re¬ 
sulting, § 81, p. 811 

Res ipsa loquitur, application of doctrine, § 81, p. 
Sll 

Colored persons, carriage of passengers, refusal of ac¬ 
commodations on account of color, § 18G, p 1104 
Commissions, 

Charters, § 43, p 730 

Broker procuring, § 29, p. 664 
Demuri age, agent collecting, § 221 
General average, collection of, § 228, p 1176 
Common adventure, general average, element of, § 224 
Common carriers. Carriers by water, generally, ante 
Comparative negligence, passengers on vessel, person¬ 
al injury, application of doctrine, § 194, p 1121 
Compass, 

Loss of or injury to cargo, exemption of carrier 
from liability as affected by fault or error 
in respect of, § 128, p 952 
Seaworthiness, defects las affecting, § 140, p. 998, 
n 8 

Compensation, 

Charters, ante 
Demurrage, generally, post 
Dry dock companies, § 82 
Freight, generally, post 

Limitation of liability, claim for, § 243, p 1206 
Managing owner or ship’s husband, § 17 
Master, post 

Requisitioning vessels during national emergency, 
§ 9, p 588 
Supercargo, § 173 

Compensation fund, limitation of liability, apportion¬ 
ment and distribution, § 256, p. 1257 
Complaint, 

Charter, action on, § 56, p. 763 

Demurrage, action for, § 222 

Loss of or injuiy to cargo, actions for, § 153, 

p 1028 

Personal injuries sustained on or about vessel, 
action for, § 86, p 843 
Compromise and settlement, 

Demurrage, claims for, § 221 
Master, power m respect of, § 63, p 782 
Compulsory pilotage, liability of owners for injuries 
as result of negligence, § 77, p. 806 
Conclusiveness, 

Bills of lading, recitals in, § 113, p. 914 
General average, adjustment, § 233 
Condition of goods, bills of lading, estoppel with re¬ 
spect to, § 113, p. 916 

Condition precedent, freight, right to, § 160, p. 1065 
Conditional agreement, charter party, § 28, p 662 
Conditional sales, 

Vessels, § 18 

Recordation, § 25, p. 656 

Conditions, charters, arbitration of disputes, § 33, 
p 685 

Conflict of laws, 

Bottomry and respondentia, § 89 
Charters, construction, § 32, p. 673 
Freight, contracts of affreightment, g 107 
Mortgage of vessel, § 24, p. 645 
Sale of vessel, g 18 
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Conflict of laws—Continued, 

Stevedores or longshoremen, injuries to, § 85, 
p. 825 

Congress, regulation of vessels on high seas, § 2 
Connecting carriers, 

Baggage of passengers on vessel, liability for 
loss of or injury to, § 196, p. 1134 
Carriage of passengers, 

Tickets and contracts for carriage, § 182, 
p. 1098 

Transportation by, § 188 
Duties and liabilities, § 115, p 919 
Loss of or injury to cargo, liability in respect of, 
§ 152 
Consideration, 

Bills of lading, changes in original bill, § 113, 
p. 909 

Carriage of passengers, exemption from liability 
for negligence resulting in injury, § 195, 
p 1124 
Chaiters, 

Assignment, § 30, p. 668 
Validity as dependent on, § 28, p 660 
Demurrage, contract based on, § 204 
Freight, contracts of affreightment, § 106, p. 885 
Modification, § 106, p. 888 
Limitation of liability, loss of or injury to cargo, 
limitation based on value, § 137 
Consignees, 

Bills of lading, effect as to, § 113, p. 914 
Bottomry, advancements on, § 93 
Chartered vessels, 

Dispatch money, § 37, p 715 
Rights and liabilities, § 54 
Defined, § 119, n. 7 
Demurrage, liability for, § 206 

Delay in unloading, § 210, pp 1152-1156 
Freight charges, liability for, § 165 
Loss of or injury to cargo, right of action for, 
§ 151 

Consignors, loss of or injury to cargo, right of action 
for, § 151 

Consolidation, limitation of liability, proceedings or 
actions involving, § 253 
Consortship, 

Agreement of, § 73 

Costs in libel to enforce agreement of, § 81, p 815 
Constitutional provisions, limitation of liability, pow¬ 
er to grant under, § 239, p. 1190 
Construction, 

Bills of lading, § 113, p 909 
Law governing, § 107 
Bottomry and respondentia bond, § 90 
, Charters, § 32, pp 673-682 

Arbitration clause, § 33, p 683 
Government charter, § 53, p. 752 
Ownership of vessel, § 34, p, 686 
Contracts for carriage of passengers, § 182, 
p. 1097. 

Law governing, § 182, p. 1101 
Contracts of affreightment, § 106, p. 888 . 
Demurrage, contract relating to, § 204 
Constructive delivery of cargo, § 118, p. 922 
Liability of carriers terminating on, § 147 
Consul, registry of vessels, deposits of register with, 
$ 3, p. 576 


Continuation, charters, commissions of broker pro¬ 
curing, § 29, p. 664 

Continuing license, registry of vessel as in nature 
of, § 3, p 573 
Continuing warranty, 

Charters, seaworthiness, § 36, p. 707 
Seaworthiness of vessel, § 140, p. 996 
Contraband goods, 

Contract of affreightment, 

Danger of seizure as excuse for nonper¬ 
formance, § 108, p. 897 
Validity, § 106, p. 887 
Contracts, 

Affreightment. Freight, post 
Building vessel, title under, § 14 
Carriage of passengeis, § 176; § 182, pp. 1096- 
1101 

Law governing, § 182, p. 1101 
Performance of, §§ 183-191, pp. 1101-1109 
Charters, § 26 

Power to bind owner by, § 72 
Consortship, agreement of, § 73 
Customs and usages, binding effect on owner, § 73 
Demurrage, liability as dependent on, § 204 
Evidence, action against vessel or owners on, 

§ 81, p. 812 

Floating storage, § 106, p. 885 
Freight, post 
§§ 231, 232 

Liabilities of owners of vessels under, § 73, 
pp 796-799 

Limitation of liability based on, § 243, p. 1204 
Loss of or injury to cargo, extension of liability, 
General average, effect of contract provision* 
§ 139 

Master, personal liability on, § 70 
Reshipment, reservation of privilege in, § lid, 
p 920 

Rights of owners of vessels under, §§ 73, 74, 
pp. 796-799 

Seaworthiness, exemption from liability for loss 
as result of unseaworthiness, § 132, p. 970 
Ship’s husband and managing owner, power in 
respect of, § 17 
Stevedoring services, § 74 

Supplies, repairs, etc,, liability of owners on, § 74 
Contribution*, 

General average, generally, post 
Part owner of vessel, expenses, § 16, p. 627 
Personal injuries, stevedoring or other independ¬ 
ent contractor employees, § 85, p 837 
Contributory negligence, 

Baggage of passenger on vessel, liability for loss 
of or injury to as affected, § 196, p. 1133 
Charters, burden of proving defense of, § 56, 
p. 767 

Evidence, actions against vessel or owner, § 81, 
p. 813 

Inspector injured on vessel, liability as affected, 
§ 84, p 822 

Invitees, liability of vessel or owners for injuries 
as affected, § 84, p. 820 

Licensee, liability of owner or vessel for injuries 
as affected, § 84, p. 821 
Personal injuries, 

Burden of proof In action for injuries sus¬ 
tained on or about vessel, § 86, p. 844 
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Contributory negligence—Continued, 

Personal injuries—Continued, 

Employee of stevedoring or other independ¬ 
ent contractor, liability as affected, § 85, 
p 834. 

Injuries to persons on or about vessel, § 83 
Burden of proof, § 86, p. 844 
Evidence as to, § 86, p. 847 
Jury question, § 86, p 849 
Inspectors on board vessel, liability as af¬ 
fected, § 84, p 822 

Invitees, liability of vessel or owner, § 84, 

p 820 

Passenger on vessel, § 194, pp 1121-1124 
Bui den of proof in action for, § 200, 
p. 1139 

Jury questions, § 201 

Persons woiking on vessel, liability for in¬ 
juries as affected, § 84, p. 821 
Seaworthiness of vessel as affecting, § 85, 
p. 841 

Trespasser or licensee, liability of vessel or 
owner as affected, § 84, p 821 
Proportionate recovery for negligent injury in 
case of, § 76 

Stevedoring or other independent contractor or 
employee, 

Liability for injuiies as affected, § 85, p. 834 
Seaworthiness as affecting, § 85, p. 841 
Trespassers, liability of owner or vessel for in¬ 
juries as affected, § 84, p. 821 
Control of vessel, coowners, right of as between, § 16, 
p 624 
Conversion, 

Baggage of passenger on vessel, liability for, 
§ 196, p 1133 
Cargo, ante 
Master, 

Lien on vessel, § 80 
Sale of vessel, § 65 

Part owner of ship, liability for, § 16, p 626 
Conveyances. Sale of vessels, generally, post 
Corporations, 

Enrollment of vessels owned by, § 3, p 577 
License of vessels owned by, § 3, p 578 
Limitation of liability, 

Privity or knowledge, § 244, pp,.1211, 1213 
Right to benefit, § 241 
Stockholders, § 243, p. 1207 
Registry of vessels owned hy, § 3, pp, 573, 574 
Coirosion, exemption of carrier from liability for 
damage to cargo arising from, § 133, p. 979 
Costs, 

Charters, actions involving, § 56, p 772 
Forfeitures, proceedings for, § 11, p. 612 
Freight, actions for, § 169 
General average, 

Actions to enforce, § 238 
Adjustment, § 235, p. 1183 
Limitation of liability, proceedings for, § 257 
Penalties, violation of statutes regulating pas¬ 
senger vessels, actions for, § 180, p 1094 
Rights and liabilities of vessel or owner, actions 
to enforce, § 81, p 814 

Counsel fees. Attorney’s fees, generally, ante 
Counterclaim, freight charges, damage to or loss of 
goods, § 163 


| Creditors, mortgage of vessels, record as essential as 
| against, § 25, p. 655 
Crew, 

Carriage of passengers, liability for injuries as 
result of acts of, § 193, p. 1115 
Chartered vessels, 

Agents of charterer, § 34, p. 695 
Seawoithiness, § 36, p 704 
Selection of, § 34, p. 691 
Discipline, § 6 

General average, loss occasioned by fault of, 
§ 227 

Injuries to, 

Persons on or about vessels as result of 
negligence of, liability of owner, § 83 
Stevedore by members of, liability of vessel 
or owner, § 85, p 825 
Inspection with respect to, § 5, p. 582 
Invitees, liability of owner for injuries resulting 
from acts of member of crew, § 84, p 819 
Limitation of liability, 

Injuries to or losses of, § 243, p. 1206 
Privity or knowledge as affecting right to 
limit liability for failure to furnish suffi¬ 
cient crew, § 244, p. 1216 
Loss of or injury to cargo, liability, § 152 
Negligence or misconduct, charterer, liability, 
§ 34, p 696 

Passenger vessels, statutory regulation, § 179, 
p 1090 

Penalty for violation of provisions in respect of, 

§ 11, p 600 

Personal injuries by persons on as result of neg¬ 
ligence, liability of owner, § 83 
Seaworthiness, requisites, § 140, p. 1000 
Ship’s agent or managing owner, power and duty 
in respect of, § 17 
Succession to command, § 57 
Thefts of cargo, liability in respect of, § 152 
Criminal liability. Offenses, generally, post 
Cure and maintenance, master, expense of, § 68, p. 789 
Custody of cargo, negligence, deviation as respects 
liability for loss of or injury to, § 144, p. 1015 
Customs and usages, 

Bills of lading, construction in view of, § 113, 
p 910 
Charters, 

Construction in furtherance of, § 32, p, 674 
Lighterage, expense of, § 41, p. 722 
Modification of contract by, § 31, p* 668 
Stowage of cargo, § 40, p. 719 
Contracts, binding effect on owners, § 73 
Delivery of cargo, § 118, p 922 
Place of delivery, § 118, p. 923 
Demurrage, liability as affected, § 207 
Freight, construction of contract of affreightment 
in view of, § 106, p. 890 
Lien, §170, p 1080 
Lien, freight charges, § 170, p. 1080 
Loss of or injury to cargo, 

Admissibility of evidence as to, § 155 
Liability as affected, § 125, p 934 
Ship’s husband or managing owner, powers and 
duties as determined by, § 17 
Stowage, compliance with as relieving carrie; 
from liability for loss of or injury to cargo 
§ 141, p. 1003 * 
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Customs charges, 

Chartered vessels, liability in respect of, § 41, 
p 724 

Master, borrowing money to pay, § 63, p. 781 
Damages, 

Bieach of contract of affreightment, § 108, p. 899 
Cargo, loss of or injury to, § 158, p 1058 
Carriage of passengers, 

Breach of contract, § 202, p 1143 
Loss of or injuries to baggage, § 202, p. 1145 
Personal injuries, § 202, p 1145 
Charters, 

Breach of, § 47, p 735; § 48, p 738 
Arbitration, § 33, p 685 
Burden of proof in actions for, § 56, 
p. 765 

Failure to furnish cargo, § 38 
Parties to suit for, § 56, p. 762 
Warranty of seaworthiness, § 36, p. 710 
Loss of or injury to, 

Cargo, § 50, p. 742 
Vessel, § 52, p. 750; § 53, p. 755 
Clearance, liability of collector for breach of duty 
in regard to, § 7 

Contract of affreightment, breach of, § 108, p 899 
Delivery of caigo, breach of duty in respect of, 
§ 124 

Demurrage, geneially, post 
Deviation or delay resulting m loss, § 124 
Discharge of cargo, loss of or injury to vessel, 
§ 105, p. S83 

Limitation of liability, post 
Loading, loss of or injury to vessel, § 105, pp. 874, 
883 

Loss of or injury to cargo. Cargo, ante 
Misdelivery of cargo, § 124 

Personal injuries sustained on or about vessel, 
§ 86, p. 850 

Rights and liabilities of vessel or owner, actions 
to enforce, § 81, p. 814 

Sale of vessel, remedies of seller, § 23, p 639 
Stowage, loss of or injury to vessel from, § 105, 
p 883 

Dangers of the sea Perils of the sea, generally, post 
Date, bills of lading, requirements as to, § 113, pp. 909, 
911 

Dead freight, § 161, p. 1070 
Actions for, § 109 
Ohartoied vessel, 

Liability for on failure to furnish cargo, § 38 
Lien for, § 45 

Death, 

Coownor of ship, termination of powers of manag¬ 
ing owner or ship’s husband, § 17 
Limitation of liability, injuries resulting in, § 243, 

p. 1208 

Decay, exemption of carrier from liability for loss of 
cargo resulting from, § 133, p 975 
Peril of the sea, ,§ 134, p. 983 
Deck stowage, 

Chartered vessels, additional freight money, § 43, 
p, 727, - . , 

Deviation as respect^ liability ;Cor loss of or ip- 
jury fa cargo* § 144, p. 1015 , n 
Exemption of , carrier from liability for injury to 
cargo proximately, resuming,, $,133 *p. 973 


Deck stowage—Continued, 

Freight charges, § 161, p 1070 
General average, jettison of deck cargo, f 228, 
p. 1174 

Loss of or injury to cargo, 

Admissibility of evidence in respect of, § 155 
Liability of carrier, § 141, p 1004 
Negligence as respects exemption of carrier from 
liability for perils of the sea, § 134, p 982 
Seaworthiness in respect of, § 140, p. 1000 
Declaration, 

Charters, actions on, § 56, p. 763 

Demurrage, action for, § 222 

Loss of or injury to cargo, actions for, § 153, 

p 1028 

Personal injuries sustained on or about vessel, 
action for, § 86, p. 843 

Decrees. Judgments or decrees, generally, post 
Deductions, 

Freight charges, damage claim, § 163 
Master, compensation, § 68, p. 788 
Defenses, 

Carriage of passengers, criminal prosecution in 
connection with, § 181 

Contract of affreightment, actions for breach, 
waiver, § 108, p. 898 
Demurrage, actions for, § 222 
Loss of or injury to cargo, actions for, § 150 
Passengers, actions for personal injuries sus¬ 
tained, § 192 

Personal injuries sustained on or about vessel, 
burden of proof, § 86, p. 844 
Sale of vessels, actions for price or value, § 23, 
p 640 

Deficiency judgment, limitation of liability, proceed¬ 
ing for, § 256, p. 1256 
Bare boat charters, § 34, p 6S7 
Barge, § 2 

Bills of lading, § 111 
Bottomry bond, § 88 
Carrier by water, § 101 
Charter party, § 26 
Clean bill of lading, § 111 
Clearance, § 7, n. 64 
Consignee, § 119, n. 7 
Customary dispatch, § 210, p. 1153 
Dangers of the sea, § 128, p. 955; § 134, p, 982 
Demurrage, § 203 
Design, § 129, p. 959 
Deviation, § 144, p 1007 
Enrollment of vessel, § 3, p. 576 
Fares, § 182, p 1095 
Flag captain, § 57 
Freight, § ICO, p. 1065, n 96 
Freight then pending, § 242, p. 1200 
Genei&l average, § 224 
Home port, § 3, p. 573 
Hypothecation, § 24, p, 644 
Intaken, § 43, p 727, n. 42 
Knowledge, § 244, p. 1211 
Manifest, § 7 
, Marine carrier, § 101 - 
Maritime ipan, § r 8S * . i. 

Market vaiue, § 9, ,p. 592, n. 34 
.. Masfc$r^'§ 57 
Motorboat, § 2 
Neglect, § 129, p. 959 
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Deficiency judgment, etc.—Continued, 

Ordinary demurrage, § 203 
Passage money, § 182, p. 1095 
Passengers, § 176 
Perils of sea, § 134, p 981 
Privity, § 244, p. 1211 
Respondentia bond, § 88 
Running days, § 217, n. 12 
Safe port, § 52, p. 746 
Sea letter, § 15 

Seaworthiness, § 36, p 704; § 85, p 840 
Ship’s husband, § 17 
Supercargo, § 171 
Ton, § 161, p. 1073 
Trade, § 11, p 604 
Vessels, §2; § 25, p. 656 
Voyage, § 39 
Wreck, § 258 
Delay, 

Delivery of cargo, 

Damages recoverable, § 108, p 899 
Liability for loss caused by, § 123 
Demurrage, delay creating liability, §§ 208-212, 
pp. 1132-1157 

Deviation as result of, § 144, p 1009 
Freight charges as affected, § 161, p 1071 
Loss of or injury to cargo, 

Evidence as to, § 156, p. 1048 
Jury question, § 157 
Liability of carrier, § 145 
Towing vessel out to sea, § 211 
Delegation of authority, 

Master, § 63, p. 778 
Supercargo, § 171 

Delegation of duty, seaworthy vessel, furnishing of, 
§ 140, p. 994 
Delivery, 

Cargo, §§ 117-122, pp. 921-927 

Abandonment of goods, claim for nondelivery 
as precluded, § 120 

Bills of lading, estoppel to deny, § 113, p 916 
Burden of proof, actions for, 

Damages for breach of duties, § 124 
Nondelivery, § 154, p. 1033 
Constructive delivery, § 118, p. 922 
Contract of affreightment, 

Compliance with, § 118, p 921 
Responsibility for delivery under, § 109 
Conversion, 

Failure to deliver as constituting, § 120 
Wrongful delivery as constituting, § 119 
Customs and usages, § 118, p. 922 
Flace of delivery, § 118, p. 923 
Customs official, § 119 

Damaged goods, reduction of claim for loss, 

§158, p 1062 

Damages, breach of duty in respect of, § 124 
Delay in, 

Damages recoverable, § 108, p. 899 
Liability for loss caused by, § 123 
Deviation consisting of failure to deliver, 
liability of carrier, § 144, p 1015 
Directions as to, § 118, p. 924 
Evidence, actions for damages for breach of 
duty, § 124 

Excuse for delay in, § 123 


Delivery—Continued, 

Exemption from liability for loss resulting 
from delay, § 133, p. 973 
Statutory protection as applying to, § 127, 
p. 945 
Failure to, 

Dehvei, § 120 
Receive, § 120 
Freight, post 

General average, discharge from liability, 
§ 230 

Good condition, burden of proof in actions 
for damages for loss or injury to, § 154, 
p 1034 

Liability of carrier as continuing until, § 117 
Loss of or injury to, proof of nondelivery as 
establishing pnma facie case of carrier’s 
liability, § 156, p. 1048 
Misdelivery, § 119 
Damages, § 124 
Mode, § 11S, p 921 

Negligence, exemption of carrier from lia¬ 
bility as affected, § 122, p. 932 
Notice, 

Refusal to receive after, § 121 
Shipper or consignee, § 118, p. 922 
Order bill of lading, § 119 
Parties to action for damages for breach of 
duty, § 124 

Payment as dependent on, § 161, p 1072 
Penalties, failure to deliver, § 120 
Persons to whom delivered, § 119 
Place of, § 118, p. 923 

Pleading in action for damages for breach of 
duty, § 124 

Port of destination, § 118, p. 921 
Presumptions in action for damages for 
breach of duty, § 124 
Presumptions, place of, § 118, p. 924 
Ratification, § 119 
Refusal to deliver, § 120 
Refusal to receive, § 121 
Remedies of shipper for failure to delivei, 
§ 124 

Short delivery, § 122 
Special agreement, § 118, p. 924 
Special damages for delay m, § 124 
Speculative damages for delay in, § 124 
Storage of goods, refusal of consignee to 
receive, § 121 

Termination of liability of carrier, § 147 
Usages and regulations for ports, § 118, p. 922 
Place of delivery, § 118, p 923 
Waiver, place of, § 118, p. 924 
Wharf, sufficiency of delivery on, § 118, p. 922 
Wrongful delivery, § 119 
Charters, stipulations respecting as, 

Affecting character of contract, § 34, p. 690 
Evidence of demise, § 34, p. 089 
Mortgaged vessels, validity of mortgage as re¬ 
quiring, § 24, p. 647 

Sale of vessel, passing of title as requiring, § 21 
Demurrage, §§ 203-223, pp. 1146-1165 

Acceptance of cargo, liability of consignee, § 20G 

Actions, enforcement of claim, § 222 

Act of God, liability for delay caused by, § 216 
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Demurrage—Continued, 

Acts of persons other than charterer, liability in 
respect of, §§ 213-215 
Agreed rate, controlling effect, § 220 
Amount, § 220 

Assignee of bill of lading, liability in respect of, 

§ 20G 

Assumpsit, enforcement of claim, § 222 
Beith lor unloading, failure or delay in providing, 

§ 210, p 1154 
Bill of lading, 

Action on for claim, § 222 
Indorsement on, § 112, p 905 
Liability of assignee of, § 206 
Relation back of provisions relating to, § 204 
Breach of contract, § 10S, p 899 

Delay in unloading, § 210, p. 1153 
Burden of proof in action for, § 222 
Cablegrams, compensation including cost of, § 220 
Charters, I 

Assignee or indorsee of bill of lading as 
bound by provisions in charter party, § 

206 

Delay in, 

Loading, § 209 

Unloading, § 210, pp 1152-1156 
Effect of claim for, § 54 
Liability, § 205 

Acts of other persons, §§ 213-215 
Collection of claim, §§ 219-222, pp 1162-1165 
Commencement of lay days for purpose of com¬ 
puting, § 217 

Commission of agent collecting, § 221 
Compensation for delays, § 220 
Complaint, action for, § 222 

Completion of unloading, termination of liabil¬ 
ity, § 212 
Computation of, 

Lay days for purpose of determining, § 217 
Time, § 220 

Consideration, contract based on, § 204 
Consignee, liability of, § 206 

Delay in unloading, § 210, pp 1152-1156 
Construction of contract l elating to, § 204 
Contract, liability as dependent on, § 204 
Customary dispatch, unloading, breach of con¬ 
tract requiring, § 210, p. 1153 
Customs and usages, effect of, § 207 
Damages for, § 220 
Declaration m action for, § 222 
Default of vessel, deductions for delay resulting 
from, § 220 

Defenses, actions for, § 222 
Definitions, § 203 

Delay creating liability, §§ 208-212, pp. 1152-1157 
Detention of vessel after loading and before un¬ 
loading, § 211 

Discharge of cargo, termination of liability on 
completion of unloading, § 212 
Dispatch in unloading, breach of contract for, § 

210, p. 1153 
Distinctions, § 203 

Dry doclt companies, recovery from, § 82 
Enforcement of claims for, § 222 
Epidemic, liability, for delay caused by, § 216 
Estoppel,, liability of consignee by,way of, § 206 
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Demurrage—Continued, 

Evidence, actions for, § 222 
Express contract relating to, § 204 
Facilities for discharge of cargo, failure to fur¬ 
nish, § 210, p. 1156 

Fire, liability for delay caused by, § 216 
Governmental restraint, liability for delay caused 
by, § 216 

Harbor rule regulating rate, § 220 

Holidays, excluding in computing lay days, § 217 

Implied obligation, § 204 

Discharge of cargo, breach of, § 210, p. 1154 
Indemnity, § 218 
Intel est, § 220 

Interpreter, compensation including cost of, § 220 
Laches, enforcement of claim, § 222 
Lay days, stipulation respecting, § 217 
Lien, § 223 

Limitation of actions, § 222 
Loading, delay m, § 209 

Detention of vessel after and before unload¬ 
ing, § 211 

Loss of vessel, effect on accrued demurrage, § 211 
Maritime risk, delays due to, § 211 
Master, post 

Measure of damages, § 220 
Mitigation of damages, § 220 
Modification of conti act relating to, § 204 
Natural causes, liability for delay caused by, § 
216 

Obstructions to navigation, delay due to, § 211 
Ordinary demurrage, § 203 
Overloading, delay occasioned by, § 211 
Owner of vessel, liability of charterer for delay 
caused by acts of, § 214 
Parties, actions for, § 222 
Pleading, action for, § 222 

Political disturbances, liability for delay caused 
by, § 216 

Presumptions, actions for, § 222 
Primary liability, § 205 

Quarantine, liability for delay caused by, § 216 
Questions of fact, actions for, § 222 
Rate, § 220 
Security for, § 218 
Settlement of claim for, § 221 
Shipper, primary liability, § 205 
Stipulations, § 204 
Rate, § 220 

Strikes, liability for delay caused by, § 215 
Subcharterer, liability, § 205 
Sundays, exclusion in computing lay days, § 217 
Suspension of voyage, delay occasioned by, § 211 
Termination of liability, 

Charterer, § 205 
Completion of unloading, § 212 
Third persons, liability of charteier for delays 
caused by acts of, § 215 
Time, computation of, § 220 
Unloading, 

Delay in, § 210, pp. 1152-1156 
Detention of vessel after loading and prior to 
unloading, § 211 

Termination of liability on completion of, 
§ 212 

Vis major, liability for delay caused by, § 216 



INDEX TO SHIPPING 


Demurrage—Continued, 

Waiver, § 218 

Weather conditions, liability for delay caused by, 
§ 216 

Departure, limitation of liability for loss of cargo as 
affected, § 131, p 965 

Depositions, charters, actions involving, § 56, p. 764 

Destination, chartered vessels, § 39 

Destruction of vessels, criminal liability, § 12, p 615 

Deviation, 

Abandonment of voyage as, § 144, p 1009 
Bills of lading, construction of provision relat¬ 
ing to, § 113, p. 911 
Carriage of passengers, § 189 
Chartered vessels, § 39 

Liability of charterer for damage based on, 
§ 52, p 746 

Loss of or injury to cargo due to, § 50, p. 740 
Damages for loss resulting, § 124 
Defined, § 144, p 1007 
Delay constituting, § 144, p 1009 
Estoppel to claim, § 144, p 1008 
Extent of departure as affecting liability for loss 
of or injury to cargo resulting, § 144, p 1011 
Fire loss to cargo, exemption of carrier for lia¬ 
bility as affected, § 129, p 962 
Freight, right to as affected, § 160, p 1066 
Justifiable clause m contract of carnage, lia¬ 
bility for loss of for injury to caigo as af¬ 
fected, § 144, p. 1013 
Liability for loss resulting, § 123 
Limitation of liability as affected, § 131, p. 966; 
§ 133, p 972; § 242, p 1204 
Privity or knowledge as affecting light, § 
244, p, 1220 

Loss of or injury to cargo, 

Burden of proof, § 154, p. 1043 
Evidence as to, § 156, p 104S 
Liability, § 144, pp. 1007-1016 
Pleading in action for, § 153, p. 1029 
Statutory exemption of carrier from liability 
of applying, § 127, p 947 
Master, liability for consequences, § 64 
Particular clauses as affecting liability for loss 
or injury to cargo resulting, § 144, p 1012 
Permissible deviation under contract provisions, 
§ 144, p 1012 

Pioximate cause, liability of earner for loss of or 
injury to cargo dependent on, § 148 
Purpose of as respects liability for loss of or 
injury to goods resulting, § 144, p. 1011 
Ratification, effect of, § 144, p. 1008 
Stowage, negligence as respects liability for loss 
of or injury to cargo, § 144, p. 1015 
Voluntary character as affecting liability for 
loss of or injury to cargo resulting, § 144, p. 
1013 

Waiver of right of action for damages, § 124 
Dikes, negligent navigation resulting in injury to, lia¬ 
bility of vessel or owner, § 77, p. 806 
Diligence, 

Carnage of goods, § 123 
Loss of or injury to cargo, 

Exemption of earner from liability as de¬ 
pendent on, § 128, p. 949 
Statutory exemption, § 127, p. 940 


Diligence—Continued, 

Loss of or injury to cargo—Continued, 

Unsea worthiness as result of lack of dili 
gence, § 140, p. 995 
Seaworthiness, 

Duty of carrier to exercise, § 140, p 994 
Evidence as to, § 156, p 1035 
Exemption from liability for loss as result of 
unseaworthiness, § 132, p 970 
Direction of verdict, personal injuries sustained on or 
about vessel, action for, § 86, p. 849 
Director general of railroads, operation of vessels by, 

§ 9, p 59G 

Disabled vessels, transshipping goods, § 115, p. 918 
Disbuisements, 

Master, 

Liens, § 69; § 71, p. 794 
Persons liable, § 68, p. 789 
Discharge of cargo, 

Actions for loss of or injury to vessel as result of 
negligence, § 105, p 880 

Burden of proof, negligence resulting in mjuiy to 
vessel, § 105, p 882 

Carrier’s liability for loss of or injury to cargo 
after, § 147 
Charters, ante 

Damage to vessel, recovery for, § 105, pp. 874-884 
Demurrage, 

Delay in discharge, § 210, pp 1152-1156 
Strikes causing delay, § 215 
Detention of vessel after loading and before 
unloading, § 211 

Termination of liability on completion of un¬ 
loading, § 212 
Evidence, 

Action for loss of or injury to cargo, § 156, 
p. 1050 

Negligence, action for loss of or injury to 
vessel, § 105, p. 882 

Facilities for, demurrage for failure to furnish, § 
210, p 1156 

Freight, waiver of lien, § 170, p. 1083 
Implied obligation, demuriage on account of 
breach of, § 210, p. 1154 
Lay days, § 217 

Longshoremen, generally, post 
Negligence, 

Evidence in action for loss of or injury to 
vessel, § 105, p 882 

Liability for loss or injury resulting, § 146 
Presumptions, actions for loss of or injury to 
vessel caused by negligence, § 105, p. 881 
Primary and secondary liability for negligence 
resulting m damage to vessel, § 105, p. 877 
Stevedores, generally, post 
Discipline, personnel of vessels, § 6 
Discretion. Master, post 
Discrimination, 

Carriage of passengers, § 175 

Berths and stateroom accommodations, § 186, 
p. 1105 

Carriers by water, § 104, pp 870-874 
Dismissal and nonsuit, 

General average, action to enforce, § 238 
Libel for damages, costs, § 81, p. 815 
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Dismissal and nonsuit—Continued, 

Limitation of liability, proceedings to obtain, § 
249 ; § 256, p 1254 

Dismissal of other pioceedmgs, § 251 
Enforcement of claims after, § 252, p 1240 
Loss of or injury to cargo, actions for, § 157 
Personal injuries sustained on or about vessel, 
actions for, § 86, p S49 

Dispatch money, chartered vessels, § 37, p. 712 
Dissenting owners, sharing m profits, § 16, p. 626 
Distinctions, chaiter party and towage contract, § 26 
Distressed vessel, 

Cargo, attachment for services in protection of, 
§ 74 

Deviation as result of delay in helping ship in 
distress, § 144, p 1009 

General average, putting into port of refuge, § 
228, p 1174 

Tonnage or light duties on vessel forced into port, 
§ 4, p 5S0 

Dockage, chartered vessels, liability for expense of, 
§ 41, p. 723 

Docket fees, limitation of liability, proceedings for, 
§ 257 
Docks, 

Delivery of cargo on, sufficiency under contract 
of affreightment, § 109 

Limitation of liability in respect of vessel at, 

§ 240 

Passenger carrying vessels, duty of keeping in 
safe condition, § 193, p 1119 
Personal injuries to persons on, liability of owner 
of vessel, § 83 

Suction or swell occasioned by passing vessel, 
liability for damage resulting, § 77, p. 804 
Documentary evidence, ownership of vessel, necessity, 
§ 15 

Documentation, port of, mortgage of vessel, § 24, p. 
644 

Domicile, contracts of affreightment, law of domicile 
as governing, § 107 

Drawbridges, liability of vessel or owner for injury 
to, § 77, p. 805 

Drinking water, carriage of passengers, duty to pro¬ 
vide, § 186, p. 1106 
Dry dock companies, 

Charges, § 82 

Negligence, liability for injuries to vessel caused 
by, § 82 

Dry-docking, deviation as respects liability for loss 
of or injury to cargo resulting, § 144, p, 1015 
Dunnage, 

Chartered vessels, duty to furnish, § 40, p. 718, 
n. 63 

Loss or injury to cargo as result of negligence, 
liability of carrier, § 141, p. 1005 
Duration, bottomry bond, § 96 
Earnings, 

Charters, rights with respect to, letting on shares, 
§ 55 

Mortgaged vessels, right to as between mortgagor 
and mortgagee, § 24, p 651 
Part owners sharing in, § 16, p. 625 
Ejection of passengers’ aboard vessel, 

After payment of fares, § 185 
Damages recoverable for wrongful ejectment, 
' J 202, p, 1145 


Election of remedies, 

Loss of or injury to cargo, § 150 
Penalties, recovery for violation of statute regu¬ 
lating carriage of passengers, § 180, p. 1093 
Embargo, 

Carner by water, § 102 
Contract of affreightment, 

Damages for breach as affected, § 108, p 900 
Excuse for nonperformance, § 108, p 897 
Freight, prevention of carriage as affecting right, 
§ 160, p. 1067 

General average, expenses for detention by, § 228, 
p. 1176 
Embezzlement, 

Master, liability of vessel or owner, § 78 
Wrecks, money belonging to ship on deserting it, 

§ 262 

Emergency control, § 9, pp. 587-598 
Emigrant passengers, 

Purchase of ticket for emigrant while abroad, 

§ 182, p 1097 

Statutory regulation of carriage of, § 179, p. 1088 
Engineer, navigating steam vessel without, criminal 
liability, § 12, p 614 

Enhanced value, war risk insurance, consideration in 
determining compensation for loss, § 9, p. 594 
Enrollment of vessels, § 3, pp. 572-579 

Bill of sale, validity as dependent on, § 20 

Canal boats, § 3, p. 578 

Conclusiveness, § 3, p 576 

Distinction, § 3, p 572 

Eligibility to, § 3, p 577 

Forfeiture for, 

Failure to surrender for foreign voyage, § 

11, p 601 

Wrongful procurement or use of, § 11, p. 601 
Liability of officers in respect of, § 3, p. 572 
Mortgages, 

Irregularity as affecting, § 24, p. 646 
Recordation, § 25, p. 656 
Nationality as affected, § 1 
Nature of, § 3, p 576 

Ownership, certificate as evidence of, § 15 
Penalty for failure to exhibit, § 11, p. 600 
Penalty provisions under registration laws as 
applicable, § 11, p. 598 
Persons entitled to enroll, § 3, p. 577 
Port of, § 3, p 572 

Presumptions, § 3, p 573 
Prima facie evidence of sale, § 18 
Procedure to obtain, § 3, p. 578 
Protection afforded by, § 3, p 576 
Reciprocal exchanges, § 3, p 578 
Sale of vessel as affecting, § 3, p. 578 
Entrance fees, exemption, § 4, p 581 
Entry of vessels, deposits of register with consul, § 
3, p 576 

Epidemic, demurrage, liability for delay caused by, § 
216 

Equipment, 

Chartered vessels, duty to provide, § 34, p. 697 
Inspection with respect to,. § 5, p. 583 
Limitation of liability, 

Inclusion in value of vessel, § 242, p. 1197 
Privity or knowledge as affecting right to 
limit liability arising from improper 
‘equipment;, $244, p. 1215 
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Equipment—Continued, 

toss of or injury to cargo due to defect in, ex¬ 
emption of carrier from liability, § 128, p. 
953 

Master, implied authority to bind vessel for, § 
63, p 779 

Negligence, liability of owner for injuries result¬ 
ing, § 76 

Passenger vessels, statutory regulation, § 179, p. 
1088 

iSeaworthiness, requisites as to, § 140, p 90S 
Stevedores, duty of owner to furnish safe equip¬ 
ment for use of, § 85, p. 831 

Equity, 

Charters, actions on, § 56, p 761 
Penalties, relief in, § 11, p 613 
Espionage, 

Destruction of vessels amounting to, criminal lia¬ 
bility, § 12, p. 615. 

Forfeiture of vessels for violation of law relating 
to, § 11, p. 606 
Estoppel, 

Bills of lading, effect as, § 113, p 915 
Carriage of passengers, personal injuries, stip¬ 
ulations limiting time to sue, § 195, p. 1129 
Charters, ante 

Demurrage, liability of consignee, § 206 
Deviation, assertion of, § 144, p. 1008 
Freight, contracts of affreightment, § 106, p. 8S6 
Limitation of liability, loss of or injury to cargo, 
§ 131, p 967 

Loss of or injury to cargo, § 135, p. 988 
Evidence, 

See, also, Proof, generally, this index 
Baggage of passengers, actions for loss of or 
injury to, § 200, p 1140 
Burden of proof, generally, ante 
Carriage of passengers, 

Actions involving, § 200, pp. 1138-1141 
Prosecution for offenses in connection with, 
§ 181 

Casting away or otherwise destroying vessel, 
prosecution for, § 12, p 615 
Charters, actions on, § 56, p 764 
Contracts, actions against vessel or owner on, 
§ 81, p 812 

Contributory negligence, actions against vessel 
or owner, § 81, p. 813 

Delivery of cargo, actions for damages for breach 
of duty, § 124 

Demurrage, action for, § 222 
Discharge of cargo, negligence, actions for loss 
of or injury to vessel, § 105, p. 882 
Foreclosure of mortgage on vessel, § 24, p. 653 
Forfeitures, proceedings for, § 11, p. 610 
Freight, actions for, § 169 
General average, actions to enforce, § 238 
Limitation of liability, proceedings to obtain, § 
255, pp 1246-1253 

Loading, actions for loss of or injury to vessel 
caused by negligence, § 105, p. 882 
Loss of or injury to cargo, actions for, §§ 155- 
356, pp 1045-1057 

Master, actions relating to, § 71, p. 794 


Evidence—Continued, 

Nationality of vessel, § 1 
Ownership of vessel, § 15 

Penalties, action for penalty for violating stat¬ 
utes regulating passenger vessels, § ISO, p. 
1093 

Personal injuries sustained on or about vessel, ac¬ 
tions for, § 86, p 843 
Presumptions, generally, post 
Rights and liabilities of vessel or owner, actions 
to enforce, § 81, p 810 
Sale of vessel, § 18 

Action for price or value, § 23, p 640 
Buyer’s action for damages, § 23, p. 643 
Seaworthiness, post 

Stowage, negligence, action for loss of or injury 
to vessel, § 105, p. 882 

Tampering with motive power or instrumental¬ 
ities of navigation of vessels, prosecution 
for, § 12, p. 618 

Transportation of goods, actions for damages for 
breach of duty, § 124 

Exceptions, charters, construction, § 32, pp. 677, 679 
Excursions, 

Permits, § 179, p. 10S8 

Sight-seeing trips at intermediate ports, § 190 
Exemplary damages, carriage of passengers, wrongful 
retention of person on hoard, § 202, p. 1145 
Exemption, tonnage taxes or duties, § 4, p. 5S1 
Exhaust, operating water craft without use of, of¬ 
fense, § 12, p. 614 

Exoneration from liability, personal injuries sustained 
on or about vessel, petition for, § 86, p. 851 
Expenses, 

Chartered vessels, § 41, pp. 721-724 

Stipulations respecting as indicating reten¬ 
tion of possession, § 34, p. 690 
General average, adjustment, § 235, p 1183 
Managing owner, 

Power to bind co-owners for, § 17 
Reimbursement, § 17 

Master, reimbursement for, § 68, p. 789 
Part owner of. ship sharing in, § 16, p. 625 
Explosion, exemption of carrier from liability for 
loss or cause due to, § 134, p. 983, n. 47 
Explosives, 

Federal regulation of shipment of, § 103, p. 865 
Negligence m loading, liability for damages re¬ 
sulting, § 77, p 802, n. 97 

Negligence of shipper, liability to owner for 
damages resulting, § 76 

Passenger vessels, statutory regulations respect¬ 
ing carrying on, § 179, p. 1088 
False bill of lading, master, power to bind owner by 
issuing, § 112, p 907 

Fares, carriage of passengers, § 182, p. 1095 
Contract for, § 176 
Fault, 

Limitation of liability, post 
Negligent navigation, liability for damages re¬ 
sulting as affected, § 77, p 802 
Federal regulation, motor boats, exclusive regula¬ 
tion, § 2 

Fees, limitation of liability, proceedings for, $ 257 
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Fellow servants, stevedores, liability of owners of 
vessel for injuries caused by negligence of, § 

85, p 824 
Ferryboats, 

Limitation of liability, § 240, n 77 
'Statutory regulation, exception, § 178 
Filing, manifest, § 7 
Findings, 

Charters, actions involving, § 56, p 772 
Limitation of liability, proceedings to obtain, § 

256, p 1254 

Loss of or injury to cargo, actions for, § 157 
Personal injuries sustained on or about vessels, 
action for, § 86, p 850 

Rights and liabilities of vessel or owner, actions 
to enlorce, § 81, p 814 

Fines, 

Chartered vessels, liability in respect of, § 34, p 
695 

Clearance, payment as condition, § 7 
Passenger vessels, violation of statutory regula¬ 
tion, § ISO, p. 1091 
Review, § 103, p. 866 
Fire, 

Chartered vessel, 

Liability for loss, § 52, p 746 
Presumption of fault or negligence arising 
from destruction, § 56, p. 767 
Criminal liability for setting fire to vessel, § 12, 
p. 615 

Demurrage, liability for delay caused by, § 216 
General average, damage resulting, § 228, p. 1172 
Inspection of vessels with respect to, § 5, p. 582 
Limitation of liability, privity or knowledge as 
affecting right, § 244, p. 1220 
Loading, stowage, etc., presumption of negligence 
arising, § 105, p. 881 
Loss of or injury to cargo, 

Burden of proof, § 154, p. 1042 
Evidence as to, § 156, p. 1053 
Liability for damage, § 125, p 932 

Exemption, § 129, pp 957-963; § 133, p 
976 

Burden of proof, § 154, p 1039 
Peril of the sea, § 134, p. 984 
River navigation, § 133, p. 975 
Fishing nets, navigation so as to avoid damage to, § 

77, p. 803, n. 4 

Fishing vessels, .limitation of liability, extent of lia¬ 
bility, § 242, p. 1201 

Fitness of vessel, warranty of, § 140, pp. 994-1001 
Flag captain, defined, § 57 
Floating storage, contract for, § 106, p. 885 
Flood, loss of or injury to cargo caused by, liability, 

§ 125, p. 935 

Flotsam, wreck, claiming as, § 258 
Fog, loss of or injury to cargo as result of negligence 
in proceeding in, liability of carrier, § 143 
Food, carriage of passengers, duty to provide, § 186, p. 
H06 

Foreclosure, mortgaged vessels, § 24, p. 653 
Presumptions, § 24, p. 653, n, 48 
Foreign commerce, inspection of vessels not engaged 
In, § 5, p. 584 

Foreign jurisdiction, sale of vessel in, loss of nation¬ 
ality, $ 1 
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Foreign law, presumptions as to, actions for lose of 
or damage to cargo, § 154, pi 1032 
Foreign ports, 

Bottomry bond, execution in, § 91 
Charter parties, power of master to make in, § 27 
Entry of vessel, deposit of register with consul, 
§ 3, p. 576 

Master, agency for owner with respect to repairs, 
supplies, etc, § 63, p 779 

Part owners, binding co-owners for repairs or 
supplies in, § 16, p. 627 

Tonnage tax on vessel arriving from, § 4, p. 580 
Foreign vessels, 

Cargo, statutory exemption of carrier from lia¬ 
bility for loss of or injury to as applying to, 

§ 127, p 916 

Carriage of passengers, statutory regulation, § 178 
Charters, nationality, § 35 
Limitation of liability, § 240 

Jurisdiction of proceedings, § 250, p. 1234 
Regulation, power to regulate, § 2 
Requisitioning during national emergency, § 9, 
p 587 

War-time control, § 9, p 587 
Foreign waters, regulation of vessels in, § 2 
Forfeitures, 

Admissibility of evidence in proceedings for, § 11, 

p 611 

Aliens, sale of licensed vessel to as ground, § 11, 
p 603 

Amendment of pleadings in proceedings for, § 11, 

p 610 

Attorney’s fees, proceedings for, § 11, p. 612 
Burden of proof, § 11, p 610 
Cargo, unauthorized or unlicensed trade, § 11, 
p 604 

Charter party, § 31, p. 670 

Coastwise transportation of goods on other than 
vessels of United States, § 11, p. 606 
Costs, proceeding for, § 11, p 612 
Decree for, § 11, p 612 
Disposition of proceedings, § 11, p. 609 
Effective date, § 11, p. 608 
Enforcement, § 11, p 608 
Enrollment of vessel, 

Failure to surrender as ground, § 11, p 601 
Wrongful procurement or use of, § 11, p. 601 
Espionage Act, violation as ground, § 11, p. 606 
Evidence, proceedings far, § 11, p. 610 
Grounds for, § 11, p. 599 

Illegal or prohibited trade, engaging in as ground, 

§ 11, p. 605 

Illegal seizure, right to claim as affected, § 11, p. 
599 

Importation of goods ’on other than vessels of 
United States, § 11, p. 606 
Judgment as essential to effectuate title of gov¬ 
ernment, § 11, p. 607 
License, 

Failure to surrender for foreign voyage, § 

11, p. 601 

Wrongful procurement or use of, § 11, p. 601 
Liens, protection of lienors, § 11, p. 613 
Limitations applicable in prosecution of, § 11, p. 
609 

(Master, wages, §,68, p. 788 
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Forfeitures —Continued,, 

Mortgaged vessels, effect of, § 24, pp. 646, 653 
Name of vessel, change of or deception as to as 
ground, § 11, p. 600 
Particular grounds, § 11, p. 599 
Passengers, violation of statutory regulation, § 
180, pp 1090-1094 

Pleading, proceedings for, § 11, p 609 
Prohibited trade, engaging in as ground, § 11, p. 
605 

Prosecution of, § 11, p. 608 
Registry, 

Failure to procure, § 11, p 601 
Wrongful procurement or use of, § 11, p. 601 
Relation back of title of government, § 11, p. 607 
Remission or mitigation, § 11, p 612 
Requisitioning of vessel as affecting claim for, § 
9, p. 596 

Review, proceedings for, § 11, p. 612 

Revocation of remission, § 11, p. 613 

Sabotage as ground, § 11, p 607 

Sale of vessel, prohibited sale as grounds, § 11, 

p. 602 

Time, actions for, § 11, p 609 
Title acquired, § 11, p 697 

Transfer of vessel, prohibited transfer, § 11, p. 
602 

Unauthorized or unlicensed trade or use as 
ground, § 11, p. 603 

Vesting of title pursuant to, § 11, p. 6Q8 
Violation of regulations, § 11, pp. 598-613 
Weight and sufficiency of evidence in proceed¬ 
ings for, § 11, p. 611 

Wrongful procurement or use of register, etc, 

§ 11, p. 601 

Forwarding, § 115, pp 918-021 

Deviation as respects liability for loss of injury 
to cargo resulting, § 144, p. 1016 
Freight, 

Liability for, § 165 

Right to as affected, § 160, p. 1067 

Fraud, 

Master, forfeiture of right to wages, § 68, p 788 
Sale of vessel, rescission of contract on ground 
of, § 18 

Freezing, cargo, exemption of carrier from liability 
for damage caused by, § 133, p. 972, n. 29 
Peril of the sea, § 134, p. 983, n. 46 
Freight, §§ 160-170, pp. 1064-1083 

See also cargo, generally, ante 
Abandonment, 

Contract of affreightment, § 108, p. 894 
Loss of lien, § 170, p 1082 
Right to, as affected, § 160, p. 1065 
Voyage, law governing rights of parties to 
contract of affreightment, § 107 

Actions, 

Breach of contract of affreightment, § 108, 
p 897 

Recovery of, § 169 
Advance freight, § 167 

Change of ownership as affecting, § 161, p. 
1071 

Amount, § 101, pp. 1069-1073 
Assignment, § 168 

Lien as affected, § 170, p. 1080 


Freight—Continued, 

Bottomry bond, 

Lien on, § 98 

Use of freight moneys for payment of ex¬ 
penses not secured by bond, § 97 
Breach of contract of affreightment, § 108, pp. 
893-901 

Actions against freight forwarders, § 115, p. 
920 

Lien of shipper, § 110 
Burden of proof, actions for, § 169 
Cancellation of contracts of affreightment, § 106, 
p 890 

Excuse for nonperformance, § 108, p. 895 
Cash payment, § 164 
Charters, ante 
Collection of, § 166 

(Commencement of voyage as prerequisite to re¬ 
covery, § 160, p. 1065 

Condition precedent to right to, § 160, p. 1065 
Consignee of cargo, liability for, § 165 
Contracts of affreightment, §§ 106-114, pp. 8849918 
Abandonment, § 108, pp 893-895 

Voyage, law governing rights of parties, 
§ 107 

Acceptance, § 106, p. 886 

Actions for breach, § 108, p, 897 

Ambiguities, § 106, p. 888 

Amount and rate provided for, § 161, p 1070 

Arbitration clause, waiver, § 108, p. 894 

Bills of lading, generally, ante 

Breach of, § 108, pp. 893-901 

Actions against freight forwarders, § 
115, p. 929 
Lien of shipper, § 110 
Limitation of liability for loss of cargo 
as affected, § 131, p. 965 
Measure of damages, § 158, p. 1959 
Cancellation, § 106, p. 890 

Excuse for nonperformance, § 108, p. 895 
Carriage of passengers, § 182, p. 1097 
Certainty, § 106, p, 885 

Change of destination as breach, § 108, p. 894 
Commencement of liability of carrier under, 
§ 109 

Comparison, § 106, p 885 
Conflict of laws, § 107 
Consideration, § 106, p. 885 

Modification of contract, § 106, p. 888 
Construction, § 106, p. 8S8 
Contraband goods, § 106, p. 887 
Cost of substituted performance, damages for 
breach as including, § 10$, p, 899 
Customs and usages, construction in view of, 
§ 106, p. 890 

Damages recoverable in action for breach, 
§ 10$, p. 899 

Dead freight as dependent ,on terms of, § 
161, p. 1070 

Default rendering performance impractic¬ 
able as excuse for nonperformance, § 
108, p. 895 

Defense in action for breach, waiver, §108, p. 
898 

Delay in delivery, damages recoverable, § 
108, p. 899 r ' 


1424 



INDEX TO SHIPPING 


Freight—Continued,, 

Contracts of affreightment—Continued, 

delivery of cargo under, responsibility for, 

§ 109 

Demurrage, 

Bieach of contract, § 108, p 899 
Liability as dependent on, § 204 
Deviation clauses, §123; § 144, p. 1010 
Domicile of party, law of as governing, § 107 
Effective date, § 106, p 8S9 
Embargo, 

Damages for breach as affected, § 108, p. 

900 

Excuse for nonperformance, § 108, p 897 
Enforcement of lien of shipper, § 110 
Estoppel in respect of, § 106, p 886 
Excessive damages for breach, § 108, p. 901 
Excuses for nonperformance, § 108, p. 895 
Expenses incurred in performance, § 162 
Extension of liability of carrier for loss of 
or injury to cargo, § 139 
Failure to use space reserved, liability of 
shipper, § 108, p, 894 
Floating storage, § 106, p 885 
Foreign law, pleading and proof, § 107 
Form, § 106, p. 885 
General average, 

Authority resting on, § 225 
Liability under, §§ 231, 232 
Government restraints as excuse for nonper¬ 
formance, § 108, p, 896 
Implied contract, § 106, pp 885, 889 
Implied warranty of seaworthiness, § 140, p 
995 

Impossibility of performance as excuse for 
nonperformance, § 108, p. 895 
Inland waters, law governing rights and lia¬ 
bilities of parties, § 107 
Inspection of goods before accepting for car¬ 
riage, § 109 
Intent, 

Construction in accordance with, § 106, p 
888 

Law governing, § 107 

Interest, damages fpr breach as including, 

§ 108, p. 899 

Interstate commerce, law governing rights 
and liabilities of parties, § 107 
Law governing, § 107 
Liability for breach, § 108, pp. 893-001 
Liability to carrier under, commencement, § 

109 

Libel for breach, §, 108, p. §97 
Liberal construction, § 106, p 888 
Liberty clauses, § 144, p. 1010 
Lien, § 170, p. 1080 
Shipper, § 110 

Limitation of actions involving, § 107 
Limitation of liability for loss of or injury 
to' CA.rgo, §§ 131-138, pp. 969-993 
Maritime nature, § 106, p. 884 
Master’s authority to enter into, § 63, p 779 
Measure of damages for breach, § 108, p. 
9Q$;,gl5ft> 1Q59 , , 

' Mitigation of damages, breach of, § 108, p. 

900 
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Freight—Continued, 

Contracts of affreightment—Continued, 

Modification, consideration, § 106, p. 888 
Mutual obligations, § 106, pp. 885, 886 
Nature of contract, § 106, p 884 
Nominal damages, breach of, § 108, p. 899 
Offer and acceptance, § 106, p. 886 
Oral contract, § 106, p. 885 
Performance, § 108, pp. 893-901 
Place of performance, law of as controlling, 
§ 107 

Presumptions, 

Performance of, § 154, p. 1031 
Validity, § 107 

Primary liability of person making, § 165 
Procedure in actions for breach, § 108, p. 
808 

Ratification of unauthorized contract, § 106, 
p. 885 

Receipt of goods as essential, § 109 
Reciprocal obligations, § 106, p. 885 
Reduction of damages for breach, § 108, p. 
900 

Refusal to use space reserved, liability of 
shipper, § 108, p. 894 
Remedies for breach, § 108, p. 897 
Remote damages, breach of contract, § 108, 
p 900 

Representations, § 106, p 889 
Requisites, § 106, p. 885 
Requisition of vessel as affecting, § 108, p. 
894 

Rescission, § 106, p 890 
Restrictions on right to contract, § 106, p_ 
886 

Riot as excuse for nonperformance, § 108, p. 
897 

Speculative damages, breach of, § 108, p. 909 
Statutory restrictions, § 106, p. 887 
Strike as excuse for nonperformance^ § 108, 
p. 897 

Termination, § 106, p. 890 
Time of, 

Delivery of goods, § 109 
Performance, § 108, p 894 
Taking effect, § 106, p 889 
Validity, § 106, p. 885 

Value of goods, damages for breach of con¬ 
tract, § 108, p. 899 
Waiver, 

Defense in action for breach, § 108, p 898 
Rights under, § 108, p. 894 
War, declaration of as excuse for nonper¬ 
formance, § 108, p 896 
Warranties, § 106, p. 889 

Seaworthiness, § 140, p. 995 
Writirig as essential, § 106, p.'885 
Conversion of goods, loss of liens, § 170, p. 1082 
Costs, actions for, § 169 

Counterclaim", damage to for loss of goods, § 168 
Custom’s a lid usages, 

Construction of contracts; of affreightment in 
'view of, § 100, ^ 690 
Lien, § 170, pp. 1080-1083 
Damages, , , 

Breach of contract of affreightment, § 108, p. 
899 
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Freight—Continued, 

Damages—Continued, 

Offset against claims, § 163 
Dead freight, § 161, p. 1070 
Actions for, § 169 

Deck stowage, amount of, § 161, p 1070 
Deductions, § 103 

Deficiency in goods delivered, offset against 
charges, § 163 
Defined, § 160, p 1065, n. 96 
Delay as affecting rate, § 161, p 1071 
Delivery of cargo, 

Condition precedent, § 160, pp. 1065, 1087 
Delay as affecting, § 161, p. 1071 
Lien arising on, § 170, p 1080 
Payment as dependent an, § 161, p. 1072; 
§ 164 

Responsibility for, § 109 
Waiver of lien, § 170, p. 1082 
Deviation as affecting right to, § 160, p 1006 
Disabled ship, liability for freight earned in for¬ 
warding cargo, § 165 

Discharge of cargo, waiver of lien, § 170, p. 1083 
Discrimination, rates or charges, § 104, p 871 
Embargo, 

Excuse for nonperformance of contract of af¬ 
freightment, § 108, p. 897 
Prevention of carriage as affecting right, § 
160, p. 1067 

Enforcement of liens for, § 170, p 1081 
Entire contract of affreightment, pro rata re¬ 
covery nnder, § 161, p 1071 
Evidence, actions for, § 169 

Excessive damages for breach of contract of af¬ 
freightment, § 108, p 901 
Expenses, compensation for, § 162 
Forwarding, 

Liability for, § 165 
Right to as affected, § 160, p 1067 
General average, deduction in determining value 
of cargo, § 235, p 1185 

Goods incorrectly declared, rate applying to, § 
161, p 1070 
Hypothecation, § 168 
Illegal contracts, § 160, p. 1068 
Implied contract of affreightment, § 106, pp. 885, 
889 

Implied liability for, § 165 

Inland waters, law governing rights and liabil¬ 
ities of parties to contract, § 107 
Inspection of goods before payment, § 164 
Interest on charges, § 161, p. 1070 
Intermediate ports, v 

Goods spoiled and sold at, § 160, p 1069 
Pro rata recovery of voluntary acceptance 
of goods at, § 101, p. 1071 
Voluntary acceptance of cargo at as giving 
right to, § ICO, p 10G5 

Interstate commerce, law governing rights and 
liabilities of parties to contract, § 107 
Jettison part of cargo, right as affected, § ICO, p. 
1069 

Jurisdiction, enforcement of hen, § 170, p 1081 
Lien, § 170, pp. 3080-1083 
Demurrage, § 223 
- Excess payment, § 167 
Shipper, § 110 


Freight—Continued, 

Limitation of actions, contract of affreightment, 
litigation arising out of, § 107 
Limitation of liability, post 
Loss of lien on goods, § 170, p. 1082 
Loss of or injury to goods, 

Latent defect, evidence as to, § 156, p 1056 
Offset of claim for damages, § 163 
Right as affected, § 160, p 1068 
Maritime liens, § 170, p. 1081 
Master, 

Collection of, § 63, p. 780 
Lien on for advances or disbursements, § 69 
Medium of payment, § 164 

Misdelivered goods, recovery hack of payment 
under protest, § 167 
Offsets, § 163 

Oral contract of affreightment, § 106, p. 885 
Overcharges, recovery back, § 167 
Owner of goods, liability for, § 165 
Payment, §§ 164-167, pp 1074-1078 

Retention of goods until, § 170, p 1081 
Performance of contract of carriage as prerequi¬ 
site, § 160, p 1065 
Perils of the sea, 

Loss of goods as affecting rights, § 160, p. 
1009 

Return to port of departure on account of 
as affecting rights, § 160, p. 1065 
Perishable cargo, sale on at destination as affect¬ 
ing rights, § 160, p. 10881 
Persons liable for, § 165 
Pleading, actions for, § 169 
Port of discharge, tender at, § 164 
Prepayment, § 167 
Demand for, § 164 
Presumption, actions for, § 169 
Prevention of carriage by owner of cargo, right 
as affected, § ICO, p 1066 
Primary liability for, § 165 
Priorities, hypothecation or assignment, § 168 
Pro rata recovery, § 361, p. 1071 
Procedure, actions for breach of contract of af¬ 
freightment, § 108, p. 898 
Quantity, payment determined by, § 161, p. 1072 
Rates, § 103, p 866; § 161, pp. 1069-1073 
Discrimination, § 104, p. 871 
Receivers, appointment to collect, § 170, p. 1082 
Recovery back of advance freight and overcharg- 
4 es, § 167 

Refunds, prepaid freight, § 167 
Representations, contract of affreightment, § 106, 
p. 889 

Rescission, contracts of affreightment, § 106, p. 
890 

Restraint of princes, prevention of carriage as 
affecting rights, § 160, p. 1066 
Retardation of voyage as affecting right, § ICO, p. 
1066 

Retention of goods until payment, § 170, p. 1081 
Return to port of departure as affecting right to, 
§ 160, p. 1065 

Right of carrier to, § 160, pp, 1063-1060 
Riot, excuse for nonperformance of contract of 
affreightment, § 108, p. 897 
'Sale of vessel, rights as to as between parties, 
§ 23, p. 638 ' 
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Freight—Continued, 

Ship’s husband or managing agent, power in re¬ 
spect to contracts for, § 17 
Shortage, burden of proof on issue of, § 169, n. 8 
Short-shipment, § 161, p 1070 
Sinking of vessel m port of departure, effect of, 

§ 160, p. 1065 

Stevedoring charge, rate as covering, § 161, p 

1070 

# Stipulations respecting, § 160, p 1065 

Strikes, excuse for nonperformance of contract 
of affreightment, § 108, p 897 
Tender, §§ 164-167, pp 1074-1078 
Third person, lien of, § 170, p 1081 
Time, 

Contracts of affreightment, effective date, § 
106, -p. 889 
Payment, § 164 

Performance of contract of affreightment, § 
108, p 894 

Ton, contract to carry dead-weight ton, § 161, p 
1073 

Transshipment, 

Right as affected, § 160, p 1067 
Voluntary payment by shippers, § 167 
Trial, actions for, § 16©* 

Voluntary acceptance of cargo at port short 
of destination, pro rata recovery, § 1G1, p 

1071 
Waiver, 

Defense in action for breach of contract of 
affreightment, § 108, p 898 
Lien, § 170, pp 10S0, 1082 
Warranties, contracts of affreightment, § 106, p 
889 

Weight, payment determined hy, § 161, p 1072 
Wharfage, expenses in connection with, § 162 
Wrecks, right to freight, § 160, p. 1069 
Friends, passenger accompanied on board by, care 
required to avoid injury, § 193, p. 1112 
Frustration, charters, § 31, p. 672 
Freight money, § 42, p 725 
Fuel, 

Deviation for purpose of obtaining, liability for 
loss of or injury to cargo resulting, § 144, 
pp. 1011, 1014 

.Seaworthiness in respect of, § 140, p 1000 
Fumigation, chartered vessels, liability for cost of, 
§ 41, p. 724 

Gangplanks, passenger-carrying vessels, § 193, p. 1118 
General average, §§ 224-238, pp. 1165-1189 
Accrual of right to contribution, § 229 
Action to enforce adjustment, § 238 
Acts giving rise to, §§ 226-228, pp 1168-1176 
Adjustment and enforcement, §§ 233-238, pp. 
1186-1189 

Action to enforce, § 238 

Basis of adjustment, § 235, pp. 1183-1186 

Bond or security, § 237 

Conclusiveness and effect, § 233 

Law governing, § 234 

Master, duty to cause adjustment, § 233 

Mode of adjustment, § 235, pp. 1183-1186 

Place and time of, § 233 

Validity, § 233 

Valuation for purpose of, § 235, p. 1183 


General average—Continued, 

Agreements, 

Arbitration, agreement respecting, § 235, p. 
1183 

Basis of mode of adjustment, agreement fix¬ 
ing, § 235, p. 1183 

Ratification, agreement respecting, § 231 
Application, § 224 

Attainment of purpose, element of, § 224 
Baggage, loss of or injury to, § 228, p. 1171 
Basis of adjustment, § 235, pp. 1183-1186 
Bill of lading, authority resting on, § 225 
Bond or security, § 237 
Bottomry bond, priority of lien, § 98 
Burden of proof, action to enforce, § 238 
Capture, sacrifice or loss meuned m escaping,. 

§ 228, p. 1176 

Collision, damage sustained by reason of, § 228, 
p. 1172 

Commissions for collecting, § 228, p 1176 
Common adventuie and peril, element of, § 224 
Conclusiveness of adjustment, § 233 
Condition of property sacrificed, element of, § 
226 

Consequential damage resulting from acts of 
sacrifice, § 228, p 1171 

Contract of carriage, authority resting on, § 225 
Contract provisions, effect of, §§ 231, 232 
Costs, 

Action to enforce, § 238 
Adjustment, § 235, p 1183 
Crew, loss occasioned by fault of, § 227 
Deck cargo, jettison of, § 228, p 1174 
Defined, § 224 

Delivery of cargo, discharge from liability, § 230 
Diligence, ordering general average act, § 225 
Dismissal of action to enforce, § 238 
Distinction as to property sacrificed, § 228, p 
1171 

Distress, putting into port of refuge as act of, § 
228, p. 1174 

Duration of liability, § 230 
Effect of adjustment, § 233 
Elements of, § 224 

Embargo, expenses of detention by, § 228, p. 
1176 

Enfoi cement. Adjustment and enforcement, gen¬ 
erally, ante this head 

Enlargement of liability, contract provision, J 
232 

Evidence, actions to enforce, § 238 
Exception from liability, contract provisions, § 
232 

Exercise of judgment, ordering general average 
act, § 225 

Expenses of adjustment, § 235, p. 1183 
Extraordinary expenses, expenditures or services* 
§ 228, p. 1175 
Element, § 224 

Preservation of ship and cargo, § 226 
Fault, perils and losses arising from, § 227 
Fire damage, § 228, p 1172 
Foreseeable damages or expenses, § 228, p 1172 
Freight, deduction in determining value of cargo* 
§ 235, p. 1185 


1427 



INDEX TO SHIPPING 


General average—-Continued, 

Imminent peril, 

Common law peril, losses incurred for preser¬ 
vation of ship and cargo from, § 226 
Condition of as element, § 224 
Implied obligation, § 231 
Incidental losses, § 228, p. 1171 
Interest on amount of contribution, § 233 
Jason clause, § 232 
Jettison, § 22S, p 1173 

Valuation for purpose of, § 235, p 1184 
Jurisdiction, action to enforce, § 238 
Jury questions, actions to enforce, § 238 
Liability to contribute, §§ 229-232, pp. 1176-1180 
Lien, § 236 

Limitation of liability, 

Contract provisions, § 232 
Reapportionment of distribution under de¬ 
cree in limited liability proceedings, § 
235, p 1186 

Losses giving rise to, §§ 226-228, pp. 1168-1176 
Master, 

Discretion in ordering geneial average act, 
§ 225 

Duty to cause adjustment, § 233 
Loss occasioned by fault of, § 227 
Mode of adjustment, § 235, pp. 11S3-11SG 
Nature, § 224 

Navigation, loss occasioned by faults m, § 227 
Necessities at port of refuge, sale of part of cargo 
to raise funds for, § 228, p. 1175 
Negligence, perils and losses arising from, § 227 
Ordering geneial average act, § 225 
Ordinary perils of voyage, losses or damage aris¬ 
ing from, § 228, p. ll'il 
Origin, § 224 

Owner of vessel, loss occasioned by fault of, § 227 

Participation in common adventure, § 224 

Particular danger to property sacrificed, § 226 

Parties, action to enforce, § 238 

Payment on claim, effect of, § 233 

Penis giving rise to, §§ 226-228, pp. 1168-1176 

Place of adjustment, § 233 

Pleading, actions to enforce, § 238 

Port of refuge, 

Expenses at or incurred, § 228, p. 1175, 
§ 230 

Wages during delay at, for purpose of re¬ 
pairs, § 228, p 1176 

Preservation of ship and cargo, losses incurred 
for, § 226 

Presumptions, action to enforce, § 238 
Principle of contribution in, § 224 
Property sacrificed, distinction as to, § 228, p 
1171 

Proportionate distribution, § 235, p, 1183 
Protest, payment under, § 233 
Proximate cause of loss, § 228, p 1172 
Reciprocity of obligation and right, § 224 
Repairs, 

Expenses at port of refuge for, § 228, p. 1175 
Wages during delay at port of refuge for re- 
paus, § 228, p. 1176 

Right to contributions, §§ 229-232, pp. 1176-1180 
Sacrifices made for preservation of ship and car¬ 
go, § 226 


General average—Continued, 

Sale of part of cargo to raise funds for neces¬ 
sities at port of refuge, § 228, p. 1175 
Salvage charges, § 228, p 1176 
Scuttling of ship, damage resulting, § 228, p. 
1172 

Seaworthiness, 

Loss resulting from unseaworthiness, § 226 
Presumption, § 238 

Security, § 237 • 

Separation of interest terminating liability, § 230 
Set-off in action to enforce, § 238 
Shipwreck, 

Loss arising, shipwreck without design, § 
228, p. 1171 

Stranding of vessel to avoid, § 228, p. 1173 
Smoke, damage caused by, § 228, p. 1172 
Stranding, § 228, p 1173 

Losses incurred for preservation of ship and 
cargo, § 226 

Tempoiary repairs, expenses at port of refuge 
for, § 228, p 1175 

Termination of danger, liability as affected, § 
230 
Time, 

Actions relating to, § 238 
Adjustment, § 233 

Towage, expense of at port of refuge, § 228, p. 
1176 

Transshipment, expense of at port of lefuge, § 
230 

Trial, actions to enforce, § 238 

Unseawoithiness, loss resulting from, § 226 

Validity of adjustment, § 233 

Valuations for purpose of, § 235, pp. 1183-1185 

Voluntary, 

Payment on claim, effect of, § 233 
Sacrifice or expenditure, element of, § 224 
Waiver, interest on amount of contribution, § 
233 

Water damage, § 228, p. 1172 
Withdrawal of cargo for purpose of avoiding con¬ 
tribution in, § 108, p. 895 
Government charters, § 53, pp. 752-756 
Government vessels, 

Bills of lading, execution by operator, § 112, p. 
906 

Tonnage dues, exemption, § 4, p. 581 
Governmental restraint, demurrage, liability for de¬ 
lay caused by, § 216 

Gratuitous passage, passenger carrying vessels, ex¬ 
emption from liability for negligence resulting m 
injury to passenger, § 195, p. 1124 
Guardrails, passenger carrying vessels, § 193, p. 1118 
Gunpowder, federal regulation of shipment, § 103, 
p. 865 

Hague rules, loss of or injury to cargo, liability for, 
§ 130 

Harbors, navigation of steamer in, care required to 
avoid injuring others, § 77, p. 803 
Harmless error, limitation of liability, proceedings 
for, § 257 

Hatches, negligence in respect of, liability for in- 
, juries to stevedores, § 85, p. 830 
Heat, exemption frpm liability for injury to or loss 
of cargo by, § 129, p. 958; § 133, p. 977; § 154, p. 
1038 , 
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Helpless passengers, liability for failure to extend 
proper assistance, § 193, p 1115 
High seas, regulation of vessels on, § 2 
Holidays, lay days, exclusion m computing, § 217 
Home port, defined, § 3, p 573 
Hoymen, common earner, § 101 
Hulls, inspection, § 5, p 582 

Huriicanes, loss of or injury to cargo caused by, 
liability for, § 125, p 935 
Hypothecation, § 24, pp 644-655 

Bottomry and respondentia, generally, ante 
Freight, § 16S 

Mortgage of vessels, generally, post 
Ice breaking, chartered vessels, liability for expense 
of, § 41, p 722 
Illegal, 

Seizure, forfeiture, right to claim as affected, § 
11, p. 599 

Trade, forfeiture of vessel on ground of, § 11, p. 
605 

Illumination, stevedoring services, negligence in re¬ 
spect of, § 85, p 829 
Implied contract or agreement, 

Affreightment, § 106, pp 885, 889 
Sale of vessel, § 19 
Title to vessel, passing of, § 14 
Implied warranties, 

Bills of lading, § 113, p 910 
Charters, 

Deviation, § 39 * 

Fitness ol vessel for service intended, § 36, 
p 703 

Seaworthiness, § 36, p 702 
Seaworthiness, § 140, p 995 

Carnage of passengers, § 184 
Charters, § 36, p 702 

In rem proceedings, forfeiture for breach of naviga¬ 
tion laws, § 11, p 599 

Incidental damages, loss of or injury to cargo, § 158, 

p. 1061 

Incompetents, carriage of passengers, personal in¬ 
juries, care required to avoid, § 193, p. 1112 
Indemnity, 

Chartered vessels, liability of charterer, § 34, 
p. G98 

Demurrage, § 218 

Managing agent, duty in respect of, § 17 
Master, wages of seamen, § 67 
Personal injuries, stevedoring or other independ¬ 
ent contractor employees, § 85, p 838 
Independent contractors, personal injuries, liability of 
vessel or owner for injuries to contractors or em¬ 
ployees, § 85, pp. 823-841 

Indictment or information, 

Carriage of passengers, offenses in connection 
with, § 181 

Casting away or otherwise destroying vessel, § 12, 
p. 615 

Tampering with motive power or instrumentali¬ 
ties of navigation of vessel, § 12, p. 618. 
Indorsement, bills of lading, 

Assignment as requiring, § 114 
Demurrage, liability of indorsee, § 206 
Inevitable accident, 

Liability of owners of vessels for injuries as re¬ 
sult 'of,'8 T6- 


Inevitable accident—Continued, 

Loss of or injury to cargo, exemption of carrier 
from liability, § 133, p. 974 

Inflammable goods, negligence of shipper, liability 
to owner of vessel for damages resulting, § 76 
Inheient defects, loss of or injury to cargo, exemption 
of carrier from liability, § 128, p. 957; § 133, p. 
977 

Injunction, 

Carriers by water, violations of law, § 103, p 868 
Coowners, rights as to, § 16, p 629 
Limitation of liability, enjoining other proceed¬ 
ings, § 251 

Injuries, 

Cargo, ante 

Personal injuries, generally, post 
Vessel, 

Charters, ante 

Dry dock companies, liability for negligence 
resulting in injuries, § 82 
Inland navigation or waters, 

Contract of affreightment, law governing rights 
and liabilities of parties, § 107, p 892 
Enrollment of vessels employed in, § 3, p. 576 
Limitation of liability, vessels used in, § 240 
Loss of or injury to cargo, liability for, § 125, p. 
934 

Recording of vessels employed in, § 3, p 576 
Inspection, 

Appliances, stevedores, duty of inspecting before 
turning over to, § 85, p. 832 
Freight, inspection of goods before payment, § 164 
Hatchways, duty of vessel as respects liability 
for injuries to stevedores, § 85, p. 830 
Hulls and boilers, § 5, p. 582 
License of vessels, § 3, p. 577 
Personal injuries to inspectors, liability of vessel 
or owner, § 84, p 822 

Seaworthiness, evidence of, § 156, p. 1056 
Vessels, § 5, pp 582-585 

Appeal from decisions of inspectors, § 5, 
p. 583 

License of officers, § 6 

Passenger vessels, § 179, p 1089; § 193, p. 
1117 

Penalty for violation of provisions, § 11, p. 
600 

Instructions to jury, 

Carriage of passengers, action involving, § 201 
Loss of or injury to cargo, action for, § 157 
Personal injuries sustained on or about vessel, 
action for, § 86, p. 849 

Rights and liabilities of vessel or owner, action 
to enforce, § 81, p 814 

Tampering with motive power or instrumentali¬ 
ties of navigation of vessel, prosecution for, 
§ 1?, P. 619 
Insurance, 

Bills of lading, provisions relating to insurance, 
Construction, § 113, p. 911 
Effect, § 113, p 913 
Charters, ante 

Conditional sale of vessel, effect as to, § 18 
Limitation of liability, i 
Effect, § 239, p. 1192 
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Insurance—Continued, 

Limitation of liability—Continued, 

Underwriter as owner entitled to benefit, § 
241 

Value of vessel as including, § 242, p 1197 
Loss of or injury to cargo, 

Admissibility of evidence, § 155 
Burden of proving benefit, § 154, p 1032 
Exemption of earner from liability for loss 
coveied, § 133, p 977 

Owner recoveiing as having right of action 
for damages, § 151 

Mortgaged vessels, priority of premiums, § 24, p 
649 

Part owner, power to effect, § 17 
Ship’s husband, power to effect, § 17 
Wai risk insurance, § 9, p 588 

Asceitainment of value of vessel for purpose 
of compensating owner, § 9, p 593 
Enhanced value considered in detei mining 
compensation for loss, § 9, p 594 
Just compensation for loss under policy, § 9, 
p 591 

Measurement of value in determining com¬ 
pensation for loss, § 9, p. 592 

Intent, 

Bills of lading, construction m accordance with, 
§ 113, p 909 

Contracts of affreightment, 

Construction m accordance with, § 108, p. 
888 

Law governing, § 107 

Tampering with motive power or instrumentali¬ 
ties of navigation of vessels, criminal liabili¬ 
ty, § 12, p. G18 

Interest, 

Bottomry contract, § 90 

Breach of contract of affreightment, damages as 
including, § 108, p. 899 
Charters, 

Damages for loss of or injury to charteied 
vessel as including, § 52, p 752 
Liability for, government charter, § 53, p 
756 

Demurrage, § 220 
Freight charges, § 161, p 1070 
Geneial average, contribution, § 233 
Limitation of liability, amount due fiom owner 
seeking limitations, § 242, p 1202 
Loss of oi injuiy to cargo, damages, § 158, p 
1061 

Intermediate carriers, duties and liabilities, § 115, 
p 919 

Intermediate ports, 

Carnage of passengers, 

Going ashoie, § 190 
Stoppage of voyage, § 187 
Freight, 

Acceptance of cargo, § 160, p. 1065 
Chartered vessel, pro rata freight on goods 
accepted, § 43, p 727 
Goods spoiled and sold at, § 160, p 1069 
Pro rata recovery on voluntaiy acceptance of 
goods at, § 101, p. 1071 

Liberty clauses and contract of earner granting 
ship right to call at, liability for loss of or 
injury to cargo resulting, § 144, p. 1012 


Interpleader, limitation of liability, proceeding to 
obtain as m nature of, § 246 
Interpreters, demurrage, compensation including cost 
of, § 220 

Interrogatories, limitation of liability, pioceedmg to 
obtain, § 254, p 1245 
Interstate commerce, 

Carrier by water, regulation of, § 103, p 865 
Freight, law governing lights and liabilities of 
parties to contract, § 107 

Inspection of vessels not engaged in, § 5, p. 584 
Requisitioned vessels, operation pursuant to regu¬ 
lations, § 9, p, 597 

Intervention, limitation of liability, proceedings for r 
§ 252, p 1240 

Intoxicated passengers, care required to avoid injury 
to, § 193, p 1112 
Invitees, personal injuries, 

Carnage of passengers, caie required to avoid, § 
193, p. 1112 

Liability of vessel or owner, § 84, p 818 
Invoice value, loss of or injury to cargo, damages 
adjusted on basis of, § 158, p. 1059 
Issues, 

Carriage of passengers, actions involving, § 199 
Charters, actions on, § 56, p 764 
Limitation of liability, proceeding to obtain, § 
254, p 1245 

Loss of or injury to cargo, actions for, § 153, p- 
1030 

Peisonal injuries sustained on or about vessel, 
actions for, § 86, p 843 
Jason clause, general average, § 232 
Jetsam, wreck, claiming as, § 258 
Jettison, § 125, p 93G 

Deduction for loss occurring without fault of 
carrier before jettison, § 158, p 1063 
Exemption of carrier from liability, § 128, p. 954; 
§ 133, p. 972, n. 29 
Peril of the sea, § 134, p 984 
Freight, right as affected, § ICO, p. 1069 
General average, § 228, p. 1173 

Valuation for purpose of, § 235, p 1184 
Liability of carrier for loss of cargo, § 148 
Jewelry, passengers on vessels, baggage as including, 
§ 196, p 1131 
Joint, 

Inability, loss of or injury to cargo, § 152 
Ownership of vessels, § 16, pp 622-629 
Tenancy, coowners of vessels as holding in, § 16, 

p 622 

Tortfeasors, charters, liability as, § 34, p. 698 
Judgments and decrees, 

Action for penalty for violating statutes regulat¬ 
ing passenger vessels, § 180, p. 1094 
Charters, actions involving, § 56, p. 771 
Forfeitures, 

Necessity to effectuate title of government, § 
11, p 607 

Proceedings for forfeiture of vessels, § 11, 

p 612 

Limitation of liability, proceeding for, § 256, p. 
1256 

Judicial notice, charters, § 56, p. 764 
Jurisdiction, 

Action against vessel or owner, $ 81, p. 809 
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Jurisdiction—Continued, 

Baggage of passengers on vessel, action for loss 
of, § 198 

Carriage of passengers, criminal offenses in con¬ 
nection with, § 181 
Charters, 

Actions on, § 56, p 762 
Arbitration, § 33, p 683 
Freights, enforcement of lien, § 170, p. 1081 
General average, action to enforce, § 238 
Limitation of liability, 

Enforcement of claims on compensation fund, 

§ 256, p. 1257 

Proceedings to obtain, § 250, pp 1232-1236 
Loss of or injury to cargo, actions for, § 150 
Penalties, proceeding to recover penalty for vio¬ 
lation of statute regulating passenger ves¬ 
sels, § ISO, p. 1093 

Jury questions. Questions of law and fact, generally 
post 

Just compensation, requisition of vessel, § 9, pp 590, 
591, 595 
Laches, 

Charters, arbitration, § 33, p 685 
Collision, loss of lien for injury resulting, § 80 
Demurrage, enforcement of claim, § 222 
Foreclosure of mortgage on vessel, § 24, p 654 
Limitation of liability, 

Filing of claim barred by, § 252, p. 1240 
Proceedings to obtain, § 249 
Loss of or injury to cargo, actions for damages, § 
150 

Mortgage of vessels, foreclosure, § 24, p. 654 
Personal injuries sustained on or about vessel, 
actions for, § 86, p 842 

Lakes, 

Limitation of liability, vessels used on, § 240 
Loss of or injury to cargo, exemption of carrier 
in respect of dangers of lake navigation, § 
133, p. 074 
Larceny, cargo, 

Limitation of liability for loss or damage to 
cargo, § 133, p 980 
Presumptions, § 154, p. 1032 
Latent defects, 

Cargo, 

Exemption of carrier from liability, § 128, 
p 957; § 133, p. 978 

Loss of or injury to cargo, evidence, § 156, 
p. 1056 

Chartered vessels, implied warranty, § 36, p 703 
Excuse for unseaworthiness, § 140, p. 999 
Stevedores injured as result of, liability of own¬ 
er of vessel, § 85, p 828 

Law questions. Questions of law and fact, generally, 
post 

Lay days, 

Charters, § 37, p. 711 

Loading or unloading cargo, liability for demur¬ 
rage, § 217 

Leakage, cargo, exemption of carrier from liability, § 
133, p. 978 

Burden of proof, § 154, p. 1038 
Peril of the sea, S 134, p. 984 
Leases. Charters, generally, ante 
Letters or other correspondence, charter party, ex¬ 
change as constituting, $ 28, p 661 


Letting vessels on shares, § 55, pp. 758-761 
Levee dues, chartered vessels, liability for, § 41, p. 

724 

Libel, 

Charters, action on, § 56, p. 763 
Loss of or injury to cargo, action for, § 153, p. 
1028 

Power of managing owner as terminated by libel 
of vessel, § 17 
Liberal construction, 

Charters, § 32, p C74 
Contracts of affreightment, § 106, p. 888 
License, 

Officers of vessels, § 6 
Vessels, § 3, pp. 572-579 
Forfeiture, 

Failure to surrender for foreign voyage, 

§ 11, p 601 

Wrongful procurement or use, § 11, p. 
601 

Inspection, § 3, p. 577 
Meaning and effect, § 3, p. 577 
Penalties, failure to exhibit license on de¬ 
mand, § 11, p. 600 

Pleasure boats as subject, § 4, p. 579 
Purpose, § 3, p. 577 

Registry as in nature of, § 3, p. 573 
Sale as affecting, § 3, p 578' 

Licensed engineer, navigating steam vessel without, 
criminal liability, § 12, p. 614 
Licensees, personal injuries, liability of vessel or own¬ 
er, § 84, p. 820 
Liens, 

Baggage, passengers on vessel, § 196, p. 1130 
Bills of lading, 

COD. shipment, § 116 

Execution of contract of affieightment, § 110 
Bottomry bond, § 98 
Cargo, 

Demurrage, § 223 

Loss of or injury to cargo, damages for, § 
159 

Charters, ante 
COD. shipments, § 116 
Collision, injury resulting, § 80 
Contracts, 

Affreightment, lien of shipper for execution, 

§ 110 

Building vessels, § 14 
Consortship, contract as giving rise to, § 73 
Performance of contract of carnage of pas¬ 
sengers, § 198 
Demurrage, § 223 

Forfeiture of vessel, protection of lienor, § 11, p. 

613 

Freight, 

Charges, § 170, pp. 1080-1083 
Excess payment, § 167 
General average, contribution in, § 236 
Limitation of liability, deduction in determining 
value of vessel, § 242, p 1200 
Master, wages and disbursements, § 69; § 71, p. 
794 

Mortgage of vessels, § 24, p. 648 
Part owner of vessel, services rendered by, § 16, 
pi 629 
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Lriensr-Continued, 

fFenalties and fines, violation of regulations, § 
11, p.609; § 180, p. 1091 
Personal injuries, 

Passengers, § 192 
Sustained on or about vessel, § 8T 
Priorities, post 

Requisitioned vessels, liability in respect of, § 
9, p. 595 
Sale of vessels, 

Buyer as taking subject, § 23, p. 640 
Seller’s lien, § 23, p 640 
Supercargo, § 173 
Torts, injury resulting, § 80 
Waiver, stipulation waiving in advance, § 138 
Life preservers, inspection of vessels with respect to, 
§ 5, p. 582 
Lifeboats, 

Barges, seaworthiness as dependent on, § 77, p. 
803, n. 3 

Ocean going vessels, § 193, p. 1118 
lifesaving, 

Appliances or equipment, 

Passenger vessels, § 179, p. 1088; § 103, p. 
1118 

Seaworthiness, element of, § 85, p. 840 
Loss of or miury to cargo as result, 

Departure from route for purpose of saving 
life as deviation, § 144, p. 1013 
Exemption of carrier from liability, § 128, p 
957 

Light money, § 4, pp 579-582 

Lighterage, chartered vessels, liability for expense of, 
§41, p.722 
Lighters, 

Bills of lading. 

Applicability when goods 'are placed on light¬ 
er, § 109 

Construction of provision, § 113, p. 911 
Common carrier, lightermen as, § 101 
Delivery of cargo to, sufficiency under contract 
of affreightment, § 109 

Eire damage to cargo, exemption of carrier from 
liability, § 129, p 963 
Limitation of liability, § 240 
Loss of or injury to cargo, 

Exemption of carrier from liability, § 129, p 
963 ;§ 133, p 980 
Joint liability, § 152 

Negligence m discharging cargo to, liability for 
loss resulting, § 146 

Safe place to work, duty to furnish stevedores 
or longshoremen, § 85, p. 829 
Lightning, loss of or injury to cargo as result of fire 
occasioned by, liability, § 125, p. 935 
Lights, 

Operation of vessel at night without, penalty, § 
11, p 599 

Stevedoring or other independent contractors, 
negligence in respect of furnishing, § 85, p. 
829 

Limitation of actions, 

Carnage of passengers, personal injuries, actions 
for, § 195, p. 1129 

Contract of affreightment, litigation arising out 
of, § 107 


Limitation of actions—Continued, 

Demurrage, § 222 
Loss of or injury to cargo, § 150 
Limitation of liability, §§ 239-257, pp. 1189-1260 
Abandonment of vessel and pending freight, pro¬ 
ceedings for limitation, § 247, pp. 1224-1227 
Acts of God, loss of or injury to cargo, § 133, p. 
974 

Additions to value of vessel for purpose of, § 242, 
p 1199 

Admiralty jurisdiction, proceedings to obtain, § 
250, p. 1232 

Admissibility of evidence in proceedings to ob¬ 
tain, § 255, p. 1249 

Affirmative claim, proceedings to obtain, § 245, p 
1221 

Agents, negligent acts or omissions of, § 244, p. 
1212 

Ambiguities in contracts, loss of or injury to 
cargo, § 137 

Amendment of libel or petition for, § 254, p. 

1242 
Amount, 

Claim, proceedings to obtain, § 245, p 1223 
Liability, § 242, p. 1203 
Annulment of other proceedings, § 251 
Answer, pleading limitation by way of, § 254, pi 

1243 

Appeal, proceedings for, § 257 
Application of statutes relating to, § 239, p 1191 
Apportionment of compensation fund, § 256, p. 
1257 

Appraised value of vessel as governing extent of 
liability, § 242, p. 1198 

Appraisement, proceedings to obtain, § 248 
Arbitration, stay of proceedings to permit, § 251 
Arrest resulting in loss of or injury to cargo, ? 
133, p 972 

Baggage of passengers on vessel, § 197 

Barges, § 240 

Bilging, § 134, p. 983, n. 47 

Bottomry bond, § 94 

Breach of contract, as affecting, loss of or injury* 
to cargo, § 131, p. 965; §137 
Breakage, § 133, p. 973; § 134, p. 983, n. 46 
Bringing in parties in proceeding for, § 252, p. 
1240 

Burden of proof, 

Loss of or injury to cargo, § 154, p. 1037 
Proceeding to obtain, § 255, p. 1247 
Canal boats, § 240 
Cargo, 

Loss of or injury to cargo, generally, post 
this head 

Value of vessel as including cargo belonging 
to owner, § 242, p 1197 

Carriage of Goods by 'Sea Act, extent of liability 
under, § 242, p. 1202 

Cause, » 

Damage or injury, privity or knowledge, S’ 
244, pp. 1212, 1217, . 

Loss of or injury to cargo, § 133, pp 971-981 
Charters, ante • 

Climatic condition, loss of or injury to cargo, $ 
133, p. 976 . , 
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Limitation of liability—Continued, 

Coastwise shipping, vessels engaged in, § 240, n 
84 

Collision, 

Loss of or injury to cargo, § 133, pp 973, 975; 

§ 134, p D83 

Loss or damage arising, § 243, p 1208 
Commencement of proceedings to obtain, time, § 
249 

Compensation fund, § 242, p 1197 
Complete relief granted, proceedings to obtain, 
§ 250, p 1234 

Computation of value for purpose of, § 242, p 
110S 

Conditional injunction on bringing proceeding 
for, § 251 

Conflict with statute, loss of or injury to cargo, 
§ 132, p 96S 

Consideration, loss of or injury to cargo, limita¬ 
tion based on value, § 137 
Consignee’s risk, stipulation respecting, § 133, p 
979 

Consolidation of proceedings or actions involving, 
§ 253 

Constitutional provisions, power to grant under, 
§ 239, p 1190 
Construction of, 

Contract, loss of or injury to cargo, § 13, 
pp 904, 965 

Statutes, § 239, p. 1191; § 244, p 1210 
Contracts, 

General average, contract limiting, § 232 
Liability based on, § 243, p 1204 
Loss of or injury to goods, § 131, pp. 964, 
965; § 137 
Corporations, 

As entitled to, § 241 

Pimty, knowledge or fault of officers or 
agents, § 244, pp 1211, 1213 
Stockholder’s liability, § 243, p 1207 
Corrosion, loss of or injury to cargo, § 133, p 979 
Costs, proceedings for, § 257 
Crew, 

Injuries to or losses of, § 243, p. 1206 
Privity or knowledge as respects right to 
limit liability for failure to furnish suf¬ 
ficient crew, § 244, p 1216 

Damage, 

Arising from 'collision or faulty navigation, 
§ 243, pp 1207, 1208. 

Cause of, privity or knowledge as affecting, 
§ 244, pp. 1212, 1217 

Incurred or claimed, inclusion in value of 
vessel, § 242, p. 1197 

Loss of or injury to cargo, generally, post 
ithis head 

Occurring after notice of danger, § 244, p. 
1210 

Preponderance of evidence, controverted dam¬ 
age claim, § 255, p. 1253 
Damage claimant, 

Pleading of, § 254, p. 1244 
Transfer of interest in vessel and freight for 
benefit of, § 247, p 1225 

Dangerous goods shipped without disclosure of 
nature, § 133, p. 972 


Limitation of liability—Continued, 

Death, injuries resulting in, § 243, p 1208 
Decay, loss of or injury to cargo, § 133, p. 975; 
§ 134, p 983 

Deck stowage, loss of or injury to cargo, § 133, 
p 973 
Decree, 

General average, reapportionment of distri¬ 
bution under decree in limited liability 
proceedings, § 235, p 1186 
Proceeding for limitation, § 256, p. 1256 
Deductions, 

Expense of repairs in fixing value of vessel, 
§ 242, p 1200 

Value of vessel, § 242, p 1199 
Deficiency judgment in proceeding for, § 256, p 
1256 

Delay, loss of or injury to cargo, 

Delivery, § 133, p 973 
Waiver, delay in bringing suit, § 133, p. 973 
Departure, effect of, loss of or injury to cargo, 
§ 131, p. 985 

Deposit m court of value of interest in vessel and 
pending freight, § 248 
Determination, 

Issues m proceeding to obtain, § 256, pp. 
1253-1258 

Rights, § 245, p. 1220 
Deviation, 

Effect, § 242, p 1204 

Loss of or injury to cargo, § 131, p 966, 
§ 133, p 972 

Privity or knowledge as affecting right, § 244, 

p 1220 

Dismissal, 

Other proceedings, § 251 
Petition, § 249 

Proceedings to obtain, § 256, p 1254 

Enforcement of claims after, § 252, p. 
1240 

Distinct interest in vessel, proportionate liability, 
§ 242, p. 1196 
Distribution, 

Compensation fund, § 256, p 1257 
General average, reapportionment of distribu¬ 
tion under decree in limited liability pro¬ 
ceedings, § 235, p 1186 

District in which proceeding brought, § 250, p. 
1235 

Division of loss, § 242, p 1196 
Dock, statute as applying to vessel at, § 240 
Docket fees, proceedings for, § 257 
Effect of proceeding to obtain on other proceed¬ 
ings, § 251 
Employees, 

Injuriesffco or'losses of, § 243, p. 1206 
Negligent acts or omissions of, § 244, p. 1212 
Enforcement of claims after, dismissal of pro¬ 
ceed W to obtain, § 252, p 1240 
Enjputog other proceedings, § 251 
Enlargement of responsibility, § 242, p. 1203 
Equal fauljt^ 4ivision pf lQSft § 242, p. 1196 
Equipment, *i - 

Inclusion in value of vessel, § 242, p. 1197 
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Limitation of liability—Continued, 

Equipment—Continued, 

Privity or knowledge as affecting right to 
limit liability arising from improper 
equipment, § 244, p 1215 
Equitable nature of proeeeding to obtain, § 246 
Estoppel, § 131, p 967 

Evidence, proceedings to obtain, § 255, pp. 1246- 
1253 

Ex parte appraisement, proceedings to obtain, § 
248 

Exclusive jurisdiction, proceedings to obtain, § 
250, p. 1233 

Existence of liability as essential, § 239, p. 1192 

Explosion, § 134, p. 983, n. 47 

Extent of liability, § 242, pp. 1196-1204 

Fault, 

Equal fault, division of loss, § 242, p. 1196 
Navigation, 

Damages or injuries resulting, § 243, pp. 
1207, 1208 

Personal liability of owner for fault of 
master, § 244, p. 1218 
Privity or knowledge as chargeable to 
owner, § 244, p. 1218 
Fees, proceedings for, § 257 
Ferry boats, § 240, n 77 

Filing of claims in proceeding to obtain, § 252, 
p 1239 

Findings, proceedings to obtain, § 256, p. 1254 
Fire 

Loss of or injury to cargo, § 133, pp. 975, 976; 
§ 134, p 984 

Privity or knowledge as affecting right, § 
244, p. 1220 

Fishing vessels, extent of liability, § 242, p. 1201 
Forced interruption of voyage, § 133, p. 972 
Foregoing remedy, § 245, p. 1221 
Foreign vessel, § 240 

Jurisdiction of proceedings, § 250, p. 1234 
Forfeitures, prosecution, § 11, p 609 
Form of proceeding to obtain, § 246 
Freezing, peril of the sea, § 134, p. 983, n. 46 
Freight, 

Extent of liability in respect of, § 242, p 
1200 

Payment into court of value of interest in 
vessel and pending freight, § 248 
Surrender of pending freight as condition 
piccedent, § 247, pp. 1224r-1227 
Surrender of vessel and pending freight, 
Pleading offer, § 254, p 1242 
Proceedings for, § 247, pp 1224-1227 
Transfer of interest m vessel and freight for 
benefit of damage claimants, § 247, p. 
1225 

Frost damage, § 133, p. 972, n. 29* 

General aveiage, 

Contract limiting, § 232 
Reapportionment of distribution under decree 
in limited liability proceedings, § 235, 

p 1186 

Government agency, privity and knowledge of 
as chargeable to government, § 244, p. 1213 
Harmless error, proceedings for, § 257 


Limitation of liability—Continued, 

Heat resulting m loss of or injury to cargo, § 133, 
p. 977 

Immunities, waiver, § 242, p 1203 
Impleading third persons in proceeding to obtain, 
§ 252, p 1241 

Imputed liability, § 244, p. 1210 
Increased liability, provision for, § 242, p. 1196 
Independent or separate proceeding to obtain, § 
245, p 1223 

Inevitable accident, loss of or injury to cargo, § 
133, p 974 

Inherent defects, loss of or injury to cargo, § 133, 
p 977 

Inland navigation, vessels used in, § 240 
Insurable damage, loss of or injury to cargo, § 
133, p. 977 
Insurance, 

Effect, § 239, p 1192 

Underwriter as owner entitled to, § 241 
Value of vessel as including, § 242, p. 1197 
Interest as payable on amount due from owner 
seeking limitation, § 242, p. 1202 
Interpleader, proceeding to obtain as in nature 
of, § 246 

Interrogatories, proceeding to obtain, § 254, p 
1245 

Intervention, proceedings for, § 252, p. 1240 
Issues, proceeding to obtain, § 254, p. 1245; § 
256, pp 1253-1258 

Jettison, peril of the sea, § 134, p 984 
Judgment m proceeding for, § 256, p 1256 
Jurisdiction, 

Enforcement of claims on compensation fund, 
§ 256, p. 1257 

Proceeding to obtain, § 250, pp. 1232-1236 
Knowledge, 

Element, § 244, pp. 1209-1220 
Evidence, § 255, p 1250 
Laches, § 249 

Filing of claim barred by, § 252, p 1240 
Lakes, 

Loss of or injury to cargo, lake navigation, 
dangers of, § 133, p. 974 
Vessels used on, § 240 

Latent defects, loss of or injury to cargo, § 133, 
P 978 

Law governing, proceedings to obtain, § 245, p. 
1221 

Leakage, § 333, p 978; § 134, p 9S0 
Liability subject to limitation, § 243, pp. 

1204-1209 

Libel for, § 254, pp. 1241,1242 
Liberal construction of statutes relating to, § 239, 
p 1191 

Privity or knowledge, § 244, p. 1210 
Liens, deduction m determining value of vessel, 
§ 242, p 1200 
Lighterage, § 133, p 9S0 
Lighters, § 240 

Livestock, loss of or injury to cargo, § 133, p. 

974 

Loss, 

Division of loss, § 242, p. 1196 
Eight, § 249 

Subject to limitation, § 243, pp. 1204r-l209 
Total loss, effect, § 242 
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limitation of liability—Continued, 

Loss of or injury to cargo, §§ 131-138, pp 964- 
993; §243, p 1209 
Burden of proof, § 154, p 1037 
Claim of exemption from liability and pro¬ 
ceedings for, § 127, p. 947 
Pleading, § 153, p 1030 

Manning of vessel, privity or knowledge as affect¬ 
ing right to limit liability in respect of, § 244, 

p 1216 

Market value of vessel as governing extent of 
liability, § 242, p 1198 
Marshaling of claim, § 245, p 1222 
Master, 

Navigation, personal liability of owner for 
fault of master, § 244, p. 1218 
Privity or knowledge of as affecting, § 244, 
p 1213 

Measure of liability, § 242, p 1196 
Merits of claim, determination, § 256, p. 1255 
Minimum value, loss of or injury to cargo, § 137 
Modification of decree in proceedings for, § 256, 
p 1256 

Multiplicity of suits, prevention of, § 245, p. 1222 
Nature of proceeding to obtain, § 245, p. 1220; 
§246 

Navigation, 

Faulty navigation, 

Damages or injuries resulting, § 243, pp 
1207, 1208 

Personal liability of owner for fault of 
master, § 244, p. 1218 
Privity or knowledge as chargeable to 
owner, § 244, p. 1218 

Lakes and inland navigation, § 133, pp. 974, 
975; §240 

Obstruction of, § 243, p 1207 
Negligence, 

Agents or employees, § 244, p 1212 
Consequences of, § 244, p. 1211 
Loss of or injury to cargo, § 131, p. 966 
Nonmaritime tort, § 243, p 1207 
Notice, 

Claim, § 249 

Damage occurring after notice of danger, § 
244, p. 1210 

Loss of or injury to cargo, notice of loss or 
claim, stipulations as to, § 135, pp 985- 
989 

Proceeding to obtain, § 252, p. 1238 
Number of claims, proceeding to obtain, § 245, p 
3223 

Objection to petition for, § 254, p 1242 
Obstruction of navigation, <§ 243, p. 1207 
Operation and effect of contract, § 131, p. 964; 
§ 137 

Operation of vessel, privity or knowledge of 
faults in respect of as chargeable to owner, 
§ 244, p 1218 

Ouster of jurisdiction, proceeding to obtain, § 250, 
p. 1234 

Owner of vessel as entitled to, § 241 
Part owners, § 241; § 243, p 1206 

Knowledge or privity, § 244, pp. 1212, 1217 
Particular 

Liabilities or causes of liability, § 243, p, 1204 
Bisks or causes of loss, § 133, pp 971-981 


Limitation of liability—Continued, 

Parties, 

Appeal in proceedings for, § 257 
Proceeding to obtain, § 245, p. 1222 

Bringing in new parties, § 252, p 1240 
Passengers, injuries to and losses of, § 195, pp. 
1124-1129, §243, p. 1208 

Payment into court of value of interest in vessel 
and pending freight, § 248 
Penalties for nonperformance, § 138 
Perils of sea, loss of or injury to cargo, § 134, 
pp. 981-985 

Perishable goods, loss of or injury to cargo, § 
133, p. 974 

Personal contract, liability based on, § 243, p 
1204 

Personal injuries, § 243, p. 1208 

Passengers, § 195, pp. 1124-1129; § 243, p. 
1208 

Seamen, § 243, p. 1206 

Sustained on or about vessel, actions for, § 
86, p. 842 

Persons entitled to benefits, § 241 
Petition for, § 254, pp 1241, 1242 
Dismissal of, § 249 

Withdrawal of, § 254, p. 1242; § 256, p. 1254 
Place, 

Navigation as affecting, § 240 
Valuation of vessel for purpose of, § 242, p 
1199 

Pleading, 

Loss of or injury to cargo, § 153, p 1030 
Proceedings to obtain, § 254, pp. 1241-1246 
Pleasure craft, § 240 
Power to limit, § 131, pp. 967-971 
Preference or priority in respect of compensation 
fund, § 256, p. 1257 

Preponderance of evidence on controverted dam¬ 
age claims, § 255, p. 1253 

Presumptions, proceedings to obtain, § 255, p. 

1246 

Privity, 

Element, § 244, pp. 1209^1220 
Evidence, § 255, p. 1250 

Proceedings to obtain, §§ 245-257, pp 1220-1260 
Proportionate liability, distinct interest in vessel, 

§ 242, p. 1196 

Prospective operation of statutes relating to, § 
239, p 1192 

Provisions, inclusion in value of vessels, § 242, t> 
1197 

Proximate cause of loss of or injury to cargo, § 
131, p. 964 

Public policy, basis of, § 239, p. 1190 
Purpose, 

Proceeding to obtain, § 245, p. 1222 
Statutes, § 239, p. 1190 
Questions of law and fact, 

Privity or knowledge, § 244, p 1212 
Proceedings to obtain, § 256, p. 1254 
Riain, loss of or injury* to Cargo, § 133, p. 972, 
n 29 

Relief granted in proceedings to obtain, § 256, 
pp. 1253-1258 

Reopening proceedings for, § 256, p. 1255 
Repairs, deduction of expense of in fixing value 
of vessel, § 242, p. 1200 


1435 



INDEX TO SHIPPING 


Limitation of liability—Continued, 

Repugnant provision, § 230, p 1190 
Res ipsa loquitur, doctrine as applicable in pro¬ 
ceeding to obtain, § 255, p. 1246 
Restraining other proceedings, § 251 
Restraint of princes, loss of or injury to Cargo, 
§ 133, p. 072 

Review, proceedings to obtain, § 257 
Risks included, loss of or injury to cargo, § 133, 
pp. 971-981 
Rivers, 

Loss of or injury to cargo, § 133, pp 974, 975 
Vessels used on, § 240 

Robbery as danger of river exempting carrier 
from liability, § 133, p 975 
Rust, loss of or injury to cargo, § 133, p. 979 
Salvage, deduction of expense of in fixing value 
of vessel, § 242, p. 1200 
Seamen, 

Injunes to or losses of, § 243, p 1206 
Transportation to home port, claim for, § 
243, p. 1207 
Seaworthiness, post 
Security, 

Costs, § 257 

Vendor retaining title as security, § 241 
Seizure of vessel or wreckage involved in pro¬ 
ceeding, § 247, p 1227 

Separate or independent proceeding to obtain, § 
245, p 1223 

Separate venture, each voyage treated as, § 243, 
p 1204 

Set-off in proceeding to obtain, § 256, p 1255 
Several vessels owned by person seeking limita¬ 
tion, § 242, p 1197 

Shipper’s risk, stipulations respecting, § 133, p 
979 

-Single voyage, liabilities arising during, § 243, p 
1204 

Statutory nature of proceedings to obtain, § 245, 

p. 1220 

Statutory provisions in general, § 239, pp 1190, 
1191, 1192; § 240, § 244, p. 1210 
Loss of or injury to cargo, conflict with stat¬ 
ute, § 132, p. 968 
Stay of proceedings, § 251 
Stipulations, 

Notice of loss or claim, § 135,* pp 985-989 
Penalties for nonperformance, § 138 
Value of interest in vessel and pending 
freight, § 248 

Stockholder’s liability, § 243, p. 1207 

Stores, inclusion in value of vessel, § 242, p. 1197 

Stranding, 

Jurisdiction of proceedings, § 250, p. 1235 
Loss of or injury to cargo, § 133, p. 972, n 
29; § 134, p 984 

Strict construction of contract, •§ 131, p. 965 
Strikes resulting in loss of or injury to cargo, § 
133, p, 974 

Subordinates, imputing privity to owner for acts 
or knowledge of, § 244, p. 1212 
Sunken vessels, liability arising from sinking, § 
243, p. 1207 

Superseding effect of proceedings to obtain, § 251 
Supremo Court rules, proceedings to* obtain, § 245, 

p. 1220 


Limitation of liability—Continued, 

Surrender of vessel and pending freight, 

Condition precedent, § 247, pp. 1224-1227 
Pleading offer, § 254, p 1242 
Proceedings for, *§ 247, pp 1224-1227 
Sweat, loss of or injury to cargo, § 133, p 980; 
§ 134, p 983 

Taint from other goods, § 133, p. 974 

Theft, loss of or injury to caigo, § 133, p 980 

Time, 

Commencement of proceeding to obtain, § 249* 
Deposit in court of value of interest in vessel 
and pending freight, § 248 
Piling of claim in proceeding to obtain, § 
252, p 1239 

Loss of or injury to cargo, time for suit, § 
136 

Pleading, § 254, p 1243 

Surrender or transfer of vessel and pending 
freight, § 247, p 1226 
Valuation of vessel, § 242, p. 1199 
Tolling limitations, loss of or injury to cargo, 
§ 136 

Total loss, effect of, § 242 

Towage, liability of tug for injury to or loss of 
tow, § 243, p 1209 
Transfer, 

Interest in vessel and freight, § 247, p. 1225 
Time for transfer of vessel and pending 
freight, § 247, p. 1226 

Transportation to home port, claim of seamen* 
for, § 243, p. 1207 

Unavoidable accident, loss of or injury to cargo, 
§ 133, p. 974 

United States as owner of vessel, § 241 
Unseaworthiness. Seaworthiness, generally, post 
Vacation of decree in proceeding for, § 256, p. 
125G 

Validity of statutes providing for, § 239, p. 1190) 
Value, 

Interest in vessel and pending freight, 

Burden of proof, § 255, p. 1248 
Deposit in court, § 248 
Loss of or injury to cargo, § 137 
Vessel, § 242, pp. 1197-1200 
Variance, proceeding to obtain, § 254, p 1246 
Vendor retaining title as security as entitled, § 
241 

Venue, proceedings to obtain, § 250, pp 1232-1236 
Vermin, loss of or injury to cargo, § 133, p 974;, 
§ 134, p. 985 
Vessels entitled, § 240 

Wages, claim for as subject to, § 243, p. 1206* 
Waiver, 

Appraisement, § 248 
Immunity, *§ 242, p. 1203 
Loss of or injury to cargo, § 131, p. 907, 
Delay in bringing suit, § 136 
Right, § 249 

Warranty of seaworthiness, § 243, p. 1205, < 
height and sufficiency of evidence in proceeding 
to obtain* § 255,»p. 1249 1 , t 

Whaling vessels,, extent o-f liability, § 242, 1201 

Withdrawal, 

Claims in proceedings to obtain,. § 252, p. 
1239 

Petition, § 254, p. 1242; § 256, pi 1254 
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Limitation of liability—Continued, 

Workmen's compensation award, liability for, § 
243, p. 1206 

Wreck as vessel entitled, § 240 
Wreckage involved, seizure of, § 247, p 1227 
Wrecked vessels, jurisdiction of proceedings, § 
250, p 1235 

Liquidated damages, charters, breach of, | 47, p 736 
Livestock, exemption of carrier from liability for loss 
of or injury to, § 133, p 974 
Loading, 

See, also, Stowage, generally, post 
Actions for loss of or injury to vessel as result 
of negligence in, § 105, p 8S0 
Burden of proof, § 105, p 882 
Charters, ante 

Damage to vessel, recovery for, § 105, pp. 
874-8S4 

Deck stowage, generally, ante 
Demurrage, delay in, § 209 

Evidence, actions for loss of or injury to vessel 
caused by negligence, § 105, p. 882 
Lay days, § 217 
Longshoremen, generally, post 
Loss of or injury to cargo, 

Evidence, ■§ 156, p 1050 
Admissibility, § 155 
Liability of Carrier, § 142 
Exemption, § 128, p. 952 
Negligence, 

Liability of carrier for injury to or loss of 
cargo, § 142 

Presumptions in action for loss of or injury 
to vessel, § 105, p. 881 

Recovery for damage to vessel resulting, § 
105, p, 874 

Presumptions, § 154, p 1032 

Actions for loss of or injury to vessel caused 
by negligence, § 105, p. 881 
Primary or secondary liability for injury as re¬ 
sult of negligence, § 105, p. 876 
Seaworthiness, 

Consideration in determining exemption of 
carrier from liability for loss of or in¬ 
jury to cargo, § 127, p. 945 
Requisites of, •§ 140, p. 999 
Stevedores, generally, post 
Trial, actions for loss of or injury to vessel, § 
105, p. 883 

Loans. Bottomry and respondentia, generally, ante 
Longshoremen, 

See, also, Stevedores, generally, post 
Negligence, liability of owners for injuries result¬ 
ing, §§ 76, 83 
Seaworthiness, 

Evidence in action for personal injuries al¬ 
leged to have been result of unseaworth¬ 
iness, 8 86, p. 847 

Liability for personal injuries as result of 
unseaworthiness, g 85; p. 839 
Loss, ‘ 1 

Cargo, ante ’ 1 ’ 

Limitation of liability, generally, post •* 1 
Machinery* passenger-carrying vessels, duty of plac¬ 
ing in good condition, § 193, p 1117 
Majority owners of vessel, right of control,' 8 16, p. 
624 , , *■ ' ■ "i* - 


Management of vessel, negligence, liability of vesseT 
or owner, § 77, pp 801-807 

Managing owner of vessel, powers, duties, etc., § IT 
Manifest, filing, § 7 

Penalty for failure to file, § 11, p 600 
Manpower shortage, stevedoring company, excuse for 
negligence, § 105, p 87G, n. 71 
Maritime board, carriers by water, 

Discrimination, prevention of, § 104, p 873 
Regulatory powers, § 103, p 867 
Maritime lien, freight charges, § 170, p. 1081 
Maritime risks, demurrage, delay due to, § 211 
Market value, 

Limitation of liability, extent of liability as gov~ 
erned by, § 242, p. 1198 
Loss of or injury to cargo, 

Admissibility of evidence, § 155 
Measure of recovery, § 158, p. 1058 
War risk insurance, determination in making 
award, § 9, p 592 
Marshaling assets, 

Bottomry bond, enforcement, 8 100 
Limitation of liability, proceeding to obtain, $ 
245, p. 1222 

Master, §8 57-71, pp 573-796 

Accounting to owner or charterer, § 61 
Actions involving, § 71, pp 793-796 
Admissibility of evidence, actions relating to, § 
71, p 794 

Advances, liens for, § 69 

Agency for owners or charterers, § 63, pp. 

777-782; § 72, § 115, p 920 
Aliens, appointment as, § 57 
Appointment, § 57 

Arrival at port of destination, sale of cargo on, 
§ 66 

Authority and duties, §§ 59-06, pp. 776-787 

Agency for owners or charterers, power to 
act as agent, § 72 f 

Assent to modification of charter, § 31, p. 
669 

Blank bill of lading, implied authority to 
sign, § 112, p. 907 
Bottomry bond, execution, g 91 
Charter party, power to make in foreign 
port, § 27 

False bill of lading, power to bind owner, £ 
112, p 907 

General average, adjustment, § 233 
Barratry, liability for, § 70’ 

Bills of exchange, power to execute, etc, 5 63, p. 
781 

Bills of lading, 

Binding effect, 8112, pp 906, 907 

Copy, § 113, p 913 

Signing, § 112,* pp. 906, 907 ' 

Bond, 

Bottomry and respondentia, 

Capacity to’ execute, § 91' 

Personal liability, § 94 

i PUrpbs4 for which bond-may be given by, 

§ 92 

* Power to execute’ to Secure release of vessel, 
* 1 $ 63, p. 782' * 

Borrowing money, * authority to borrow, 8 63, p. 

, , ,'781”- ' * - ; * ’ ' ’ « 

, Breach of charter by, § 47, pp 733—736 
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Master—Continued, 

Burden of proof, actions relating to, § 71, p. 794 
Capture of vessel, wages as affected, § 6, p 7S9 
Cargo, 

Agency for charterer in respect of, § 63, p. 
778 

Apportionment and placing of, § 40, p. 719 
Authority and duties, § 63, p 780, § 66 
lien on for disbursements and expenses, § 69 
Personal liability for damages caused by neg¬ 
ligence or misconduct, § 70 
Remedy against for failure to deliver cargo, 
§ 124 

Sale or other disposition of, § 66; § 71, p. 
794 

Chartered vessels, 

Appointment, § 57 

Apportionment and placing of cargo, § 40, p. 
719 

Charterer, 

Accounting to, § 61 

Agency for charterer, § 63, pp 777-782 
Appointment by, § 57 
Demurrage, charterer’s liability, § 214 
Charters or charter parties, 

Apportionment and placing of cargo, § 40, 
p 719 

Breach, § 47, pp 733-736 
Discharge under terms of, § 58 
Letting vessel on shares, § 55, p. 758 
Power to, 

Assent to modification, § 31, p. 669 
Make in foreign port, § 27 
Signing hills of lading as presented, § 32, p. 
681 

Citizenship, § 57 

Collection of freight or demurrage, § 63, p. 780 
Command aboard vessel, authority of, § 62 
Compensation, §§ 68, 69, pp 787-791 

Borrowing money to pay wages, § 63, p. 781 
Contract as determinative, § 68, p 787 
Deduction, § 68 

Evidence in actions for, § 71, p. 795 
Extra compensation, § 68, p. 788 
Forfeiture, § 68, p. 788 
Lien, § 69 

Persons liable, § 68, p. 789 
Primage, § 68, p. 789 
Remedy for recovery of, $ 71, p. 793 
Wreck or capture of vessel as affecting, § 
68, p. 789 
Contracts, 

Authority to enter into contracts of af¬ 
freightment, § 63, p. 779 
Personal liability on, § 70 
Transfer of contract, § 57 
Control over ships, § 60 
Conversion, 

Lien on vessel for, § 80 
Sale of vessel, § 65 

Course of voyage, duty to follow instructions as 
to, § 64 

Crew, -authority and duties in respect of, § 62 
Criminal liability, misconduct or negligence, § 70 
Cure and maintenance, expense of, § 68, p. 789 
Customs charges, borrowing money to pay, § 63, 
p. 781 


Master—Continued, 

Damages, right of action against, § 71, p 794 
Decisions as to proper handling of vessel, § 59 
Deductions, compensation, § 68 
Defined, § 57 

Delegation of authority, § 63, p. 778 
Delivery of cargo, remedy against for failure to 
deliver, § 124 
Demurrage, 

Collection of, § 63, p 780 
Liability of charterer for delay caused by 
acts of master, § 214 
Party to action for, § 222 
Settlement of claims, § 221 
Waiver, § 218 

Deviation, liability for consequences, § 64 
Disabled vessels, 

Disposal of, § 65 

Storage or transshipment of cargo, § 66 
Disbursements, 

Liens for, § 69; § 71, p. 794 
Persons liable, § 68, p. 789 
Discharge, § 58 

Remedy for improper discharge, § 71, p. 793 
Discretion, § 60 

Navigation of vessel, § 64 
Ordering general 'average act, § 225 
Owner’s discretion, appointment or employ¬ 
ment, § 57 

Sale of vessel in cases of urgent necessity, § 
65 

Disposition of, 

Cargo, § 66; § 71, p. 794; § 149 
Vessel, § 65; § 71, p. 794 
Duration of relationship, § 58 
Earnings of ship, application to wages, § 68, p 
788 

Embezzlement, liability of vessel or owner, § 78 
Employment, § 57 
Enrollment of vessel, effect of, § 57 
Equipment, implied authority to bind vessel for, 
§ 63, p. 779 

Errors of judgment, liability for losses arising 
from, § 70 

Evidence, actions relating to, S 71, p. 794 
Expenses, reimbursement of, § 68, p. 789 
Extent of authority and duties, § 60 
Extra compensation, § 68, p 788 
Foreign port, 

Agency for owner in respect of repairs, sup¬ 
plies, etc, § 63, p 779 
Power to make charter party in, § 27 
Forfeiture, compensation, § 68, p. 788 
Fraud, forfeiture of right to wages, 8 68, p. 788 
Freight, 

Collection of, § 63, p. 780 
Lien on for disbursements and damages, § 69 
Power to enter into contracts of affrei' ht- 
ment, § 63, p. 779 
Rights as to, § 67 
General average, 

Discretion in ordering general average act, 
§ 225 

Duty to cause adjustment, § 238 
Loss occasioned by fault of, J 227 
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Master—Continued, 

Good faith, 

Necessity of, § 63, p. 778 
Sale of cargo or vessel, § 65; § 71, p. 794 
Implied, 

Authority, § 63, pp. 778, 779; § 65; § 112, p. 

907 

Employment, § 57 

Indemnification, wages of seamen for which re¬ 
sponsible, § 67 

Individual rights 'and privileges, § 67 
Injuries to persons on or about vessel as result 
of negligence of, liability of owner, § 83 
Joint liability, § 70 

Jury questions, actions relating to, § 71, p. 795 
Knowledge of as knowledge of owner, § 63, p. 

778 

Liabilities, § 70; § 94; § 129, p. 962; § 192 

Charterer for delay caused by master, § 214 
Limitation of liability, privity or knowledge 
of as affecting, § 244, p. 1213 
Owner, 

Injuries to persons as result of master's 
negligence, § 83 

Repairs or supplies ordered by master, 

§ 74 

Vessel or owner for torts, § 78 
Liens, 

Conversion, § 80 

Wages and disbursements, § 69; § 71, p. 794 
Loss of lien for wages or disbursements, § 69 
Loyalty to interests of employer, § 63, p 778 
Maltreatment, protection of passengers and sea¬ 
men fiom, § 62 
Management of vessel, 

Agency for owners in respect of, § 63, p. 778 
Control over, § 64 

Medical attention, agency for owners with re¬ 
spect of, § 63, p. 778, n 40 

Minors, damages for shipping against parent’s 
will, § 81, p. 815 
Misconduct, liability for, § 70 

Vessel’s or owner’s liability for injuries re¬ 
sulting, § 78 

Mode of appointment, § 57 
Monthly hiring, § 57 
Navigation, 

Agency for owners in respect of, § 63, p. 778 
Control over, § 64 
Necessaries, 

Borrowing money to pay for, § 63, p 781 
Implied authority to bind vessel for, § 63, 
p. 778 
Negligence, 

Forfeiture of right to wages, § 68, p. 788 
Liability for, § 70; § 129, p. 962 
Notes, power to execute, § 63, p 781 
Owner, 

Accounting to, § 61 

Employment or appointment by, § 57 
Parties, actions relating to, § 71, p. 794 
Passengers, 

Authority and duties in respect of, § 62 
Liability for injuries to, § 192 
Personal liability for damages caused by neg¬ 
ligence or misconduct, § 70 
Perishable cargo, £aie or other disposition of, § 66 
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Master—Continued, 

Personal expenses, reimbursement of, § 68, p. 789 
Pilots, liability for negligence of, § 70 
Pleading, actions relating to, § 71, p. 794 
Port charges, implied authority to bind vessel 
for, § 63, p 779 
Presumptions, 

Actions relating to master, § 71, p. 794 
Duration of relationship, § 58 
Primage, compensation by way of, § 68, p. 789 
Priority, lien for wages and disbursements, § 69 
Privileges, § 67 

Purchase of cargo, authority as to, § 63, p 780 
Questions of law and fact, actions relating to r 
§ 71, p 795 

Ratification, unauthorized sale of vessel by, § 65 
Registry of vessel, effect of, § 57 
Reimbursement, personal expenses, § 68, p. 789 
Removal, § 58 

Remuneration* Compensation, generally, ante 
this head 
Repairs, 

Authority and duties, § 63, p 778; § 64 
Borrowing money to pay for, § 63, p. 781 
Bottomry bond, power to, 

Execute money to obtain money for re¬ 
pairs, § 91 

Give bond for repairs, 8 92 
Liability of owners for repairs ordered by, 
§ 74 

Personal liability on contract for, § 70 
Resliipment, agency for owner, § 115, p 920 
Safekeeping of cargo, authority and duties as to, 
§ 63, p 780 
Sale of, 

Cargo, § 66 

Damaged cargo, § 149 
Good faith, burden of proof, § 71, p. 794 
Vessel, 

Authority and duties, § 65 
Good faith, burden of proof, § 71, p 794 
Salvage, borrowing money to compromise claims 
for, § 63, p. 781 
Scope of duties, § 60 
Seamanship, liability for lack of, § 70 
Seizure, borrowing money to obtain release from, 
§ 63, p 781 

Sequestration of vessel, termination of relation¬ 
ship, § 58 

Settlement of claims against vessel, power in 
respect of, § 63, p. 782 
Stranding, sale of vessel, disabled by, § 65 
Subordinates, liability for acts of, § 70 
Succession to command, § 57 
Supercargo, 

Authority to act as, § 6£, p. 780 
Status, § 172 
Supplies, 

Authority and duties, § 63, p 778 
Liability of owners for supplies ordered by 
master, § 74 

Personal liability on contracts for, § 70 
Termination of relationship, § 58 
Torts, 

Liability of vessel or owner, § 78 
. Measure' of'damages, § 81, p 815 
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JIaster—Continued, . . „ 

TraasBOBtation, of cargo, .authority and duties as 
’ " to, ^ 63, p-,'780 

Trlal, 1 aetions relating to, §.71, p. 795 
Unavoidable accident, liability for losses arising 
rrom, § 70 

Urgent necessity, sale of vessel in cases of, § 65 
Voyage, dismissal of master employed for, § 58 
Wages. Compensation, generally, ante this head 
Waiver, 

Demurrage, § 218 

Lien for wages or disbursements, § 69 
Wrecks, 

Compensation as affected, § 68, p. 789 
Sale of vessel disabled by, § Go 
Storage or transshipment of cargo in case of, 

§66 

Mate, 

See also, Officers of vessel, generally, post 
Delivery of caigo to, sufficiency under contract 
of affreightment, § 109 
Succession to command of vessel, § 57 
Measuie of damages Damages, generally, ante 
Medical attention or service, 

Carnage of passengers, duty to provide, § 1S6, 

p. 1106 

Master, agency for owners in respect of furnish¬ 
ing, § 63, p. 778, n. -10 

Merger, bills of lading, prior negotiations, § 113, p 913 
Military seivice, registry of vessels m, exemption, 

§ 3, p. 574 

Minority owners of vessel, rights of, § 16, p 624 
Minors, 

Carriage of passengers, care required to avoid 
injury, § 193, p. 1112 

Master, damages for shipping against parent’s 
will, § 81, p. 815 

Misconduct, master, liability for, § 70 
Misdelivery, 

Cargo in general, § 119 

Deviation as respects liability for loss of or in¬ 
jury to cargo resulting, § 144, p. 1015 
Freight charges, recovery back of payment under 
protest, § 167 
Mitigation, 

Damages, 

Breach of contract of affreightment, § 108, 
p 900 

Charters, sunken vessel, § 52, p. 751 
Demurrage, § 220 

Penalties or forfeitures imposed, § 11, p. 612 
Modification, 

Chaiters or charter party, § 31, p. 668 

Bill of lading operating as, § 32, p. 680 
Freight, contract of affreightment, § 106, p. 888 
Sale of vessel, contract for, § 18 
Money, gratuitous carnage of, liability for loss, § 125, 
p. 935 

Monopolies, earners by water, agreements operating 
as, § 103, p. 867, n. 85 
Mooring, 

Loading or discharging cargo, duty to provide 
safe place, § 105, p. S78 

Loss of or injury to cargo as result of selecting 
improper mooring, liability of carrier, § 143 
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Mortgage of vessels, §§ 24, 25, pp, 644r-659 

Accounting, mortgagee in possession, § 24, p. 652 
After-acquired vessels, validity as to, § 24, p. 646 
Assignment, rights and powers of assignee, § 24, 
p. 650 

Beneficial interest of mortgagee, § 24, p. 650 
Bona fide purchasers, record as essential as 
against, § 25, p. 655 

Burden of proof, foreclosure, § 24, p. 653, n. 48 
Charter paity distinguished from contract of, § 26 
Collision, damages resulting, rights of party as to, 
§ 24, p. 650 

Common law lien, status as, § 24, p. 644 
Conflict of laws, § 24, p. 645 
Construction and operation, § 24, p. 648 

Statutes relating to mortgages, § 24, p. 645 
Counsel fees, foreclosure proceedings, § 24, p 653 
Creditors, record as essential as against, -§ 25, 
p. 655 

Default, title of mortgagee, § 24, p. 650 
Definition, § 24, p 644 

Delivery as essential to validity, § 24, p. 647 
Discharge, § 24, p. 654 

Earnings, rights as to as between mortgagor and 
mortgagee, § 24, p. 651 
Enrolled vessels, recordation, § 25, p. 656 
Evidence, foreclosure, § 24, p. 653 
Filing, § 25, pp 658, 659 
Foreclosure and sale, § 24, p 653 
Forfeiture as affecting, § 24, pp. 640, 653 
Injury to ship, right to sue for, § 24, p 650 
Insurance premiums, priority, § 24, p 049 
Irregularity in respect of enrollment as affecting, 
§ 24, p 646 

Judicial sale as discharged, § 24, p. 654 

Laches, foreclosure, § 24, p 654 

Law governing, § 24, p. 645 

Legal title of mortgagee, § 24, p. 650 

Liabilities of parties, § 24, p. 650 

Lien of, § 24, p. 648 

Maritime liens, priority, § 24, p. 648 

Notice, recording operating as, § 25, p. G58 

Place of recording mortgage, § 25, p. 657 

Pleading, foreclosure, § 24, p. 653 

Port of documentation, § 24, p 644 

Possession, 

Change of as essential to validity, § 24, p 647 
Bights and privileges of mortgagor retaining, 
§ 24, p. 651 
Preferred status, 

Claim, § 24, p. 645 

Becordation as essential, § 25, p. 650 
Priorities, § 24, pp. 648-650 
Purchase by mortgagee on foreclosure sale, § 24, 
p. 654 

Purchasers, record as essential as against, § 25, 
p. 655 

Beceivers, appointment in foreclosure proceed¬ 
ings, § 24, p. 654 
Becordation, § 25, pp. 655-659 

Priority as dependent on, § 24, p. 649 
Redemption, foreclosure, § 24, p. 655 
Befiling, § 25, p 659 
Begistered vessels, 

Becordation, § 25, p. 656 ,. t 
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Mortgage of vessels—Continued, 

Registered vessels—Continued, 

Reregistry as requiring rerecording, § 25, 
p 659 

Repairs, 

Liability for as between parties to mortgage, 
§ 24, p 652 

Mortgagor in possession, § 24, p 651 
Requisites, § 24, p 646 
Reregistiy, § 24, p 647 

Revival, lefiling after expiration of specified pe¬ 
riod, § 25, p 659 
Rights of parties, § 24, p 650 
Sale, 

Effect of sale of vessel, § 24, p 652; § 25, 
p 656 

Transaction in form of as mortgage, § 24, 
p 644 

Seizure of ship, effect of, § 24, p 652 
Separate mortgages on same vessel, priority, § 24, 
p, 649 

Services, liability for as between parties to mort¬ 
gage, § 24, p 652 
Statutory provisions, 

Construction of statutes, § 24, p 645 
Registration, § 25, p 657 

Supplies, liability for as between parties to mort¬ 
gage, § 24, p. 652 
Tax liens, priorities, § 24, p. 649 
Time, refiling, § 25, p 659 
Title of mortgagee, § 24, p 050 
Towage lien, priority, § 24, p. 649 
Trial, foreclosure and sale, § 24, p 653 
Validity, § 24, p. 646 

Waiver, irregularities m foreclosure sale, § 24, 
p 654 

Wharfage, priority of claim, § 24, p. 650 
Withdrawal of trust fund under mortgage cov¬ 
ering vessels under construction, § 24, p 650 
Motive power, 

Charterer of vessel without, liability for injury 
to vessel, § 52, p. 748 

Charters of boats without as demise, § 34, p. 693 
Tampering with, offense, § 12, pp 616-618 
Motor boats, federal regulation, exclusive jurisdic¬ 
tion, § 2 

Mufflers, operating water craft without use of, of¬ 
fense, § 12, p. 614 

Multiplicity of suits, limitation of liability, preven¬ 
tion of, § 245, p. 1222 
Mutuality, 

Bills of lading, estoppel, § 113, p. 916 
Charters, § 28, p 660 

Contracts of affreightment, § 106, pp. 885, 886 
Name of vessel, forfeiture on ground of change of or 
deception as to, § 11, p. 600 

National defense, requisitioning vessels for, § 9, p. 587 
Nationality of vessel, 

Chartered vessel, § 35 
Determination, § 1 
Evidence, § 1 
Loss of, § 1 

Registry declaring, § 3, p. 574 
Naval service, registry of vessels in, exemption, $ 3, 
p. 574 
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Navigation, 

General average, loss occasioned by faults in, 
§ 227 

Limitation of liability, ante 
Loss of or injury to cargo, 

Exemption of carrier from liability in case 
of improper navigation, § 128, p. 950 
Liability, § 143 
Negligence, 

Damages, 

Dry dock injured as result of negligence, 
§ 82 

Recoverable, § 81, p 814 
Evidence in action to recover for damage re¬ 
sulting, § 81, p 812 

Exemption fiom liability for loss resulting, 

§ 132, p. 969 
Liability, 

Carrier for loss of or injury to cargo, 

§ 143 

Chartered vessels, § 34, p 606 
Loss of or injury to cargo, § 143 
Vessel or owner, § 77, pp. 801-807 
Measure of damages, § 81, p. 814 
Offenses against navigation laws, § 12, pp. 613-619 
Passenger carrying vessels, care required to avoid 
injury to passengers, § 193, p. 1120 
Rules, penalty for violation, § 11, p. 600 
Suction or swell, liability for damages caused by, 

§ 77, p 804 

Tampering with instrumentalities of navigation, 
offense, § 12, pp 616-618 
Necessaries, 

Jury question, actions against vessel or owner, 

§ 81, p. 814 
Master, 

Borrowing money to pay for, § 63, p. 781 
Implied authority to bind vessel for, § 63, 
p. 778 

Negligence, 

Cargo, 

Loading or discharging cargo, 

Liability for loss resulting, § 146 
Loss of or injury to, 

Cargo, § 142 

Vessel, § 105, pp 874-884 
Loss of or injury to cargo, 

Basis of liability, § 125, p. 932 
Burden of proof, § 154, pp 1037, 1039 
Charterer, § 50, p. 740 
Evidence, § 153, p. 1031; § 156, p. 1048 
Exemption of carrier from liability as 
affected, § 128, p. 952 
Fires, § 129, p. 958 
Jury questions, § 157 

Limitation of liability as affected, § 131, 
p. 966 

Loading, § 142 

Pleading in action for, § 153, p. 1029 
Presumptions, § 154, p. 1033 
Stevedores, §§ 146,152 
Stowage, § 131, p. 966; § 141, p. 1002; 
§ 148 

Carriage of passengers, 

Baggage, limitation of liability for loss re¬ 
sulting from, i 197 


1441 



INDEX TO SHIPPING 


Negligence—-Continued, 

Carriage of passengers—Continued, 

Exemption from liability for injuries result¬ 
ing, § 195, p 1124 

Personal injuries, § 192; § 193, p. 1111 
Chartered vessels, liability in respect of, § 34, 
p 696 

Charters or charterers, 

Burden of proof, § 56, p. 765 
Liability, § 34, p. 696 

Crew’s negligence, § 34, p. 696 
Loading or unloading, damage to vessel, 
§ 105, p 877 
Loss of or injury to, 

Cargo, § 50, p. 740 
Vessel, § 52, p 744 
Presumption, § 56, p 766 

Dry dock companies, liability for injuries to ves¬ 
sel caused by, § 82 

Exceptions relieving carrier from, § 132, p. 969 
General average, perils and losses arising from, 
§ 227 

Hatches, liability for injuries to stevedores, § 85, 
p. 830 

Injuries sustained on or about vessel, 

Jury question, § 86, p 848 
Liability of owner, § 83 

Lighters, liability for loss of cargo due to negli¬ 
gence of discharging, § 146 
Limitation of liability, 

Consequences, § 244, p. 1211 
Loss of cargo, § 131, p 966 
Loading or discharging cargo, 

Liability, 

Carrier for injury to or loss of cargo, 
§ 142 

Loss resulting, § 146 

Presumption in action for loss of or injury 
to vessel, § 105, p 881 

Recovery for damage to vessel, § 105, pp 
874^884 

Longshoremen, liability of owner for injuries re¬ 
sulting, § 83 

Management of vessel, liability of vessel or own¬ 
er, § 77, pp 801-807 
Master, 

Poifeiture of right to wages, § 68, p 788 
Liability for, § 70; $ 129, p. 962 
Navigation, ante 

Operation of vessel, pleading in action to recover 
for injuries resulting, § 81, p 809 
Pilots, liability of owner for injuries resulting, 
§ 77, p 806 

Rights and liabilities of vessel or owner, § 76, 
pp 799-801; § 77, p. 805; § 83 
Stevedores, 

Liability, 

Damage to vessel, § 105, p. 875 
Loss of or injury to cargo, §§ 146, 152 
Owner for injuries resulting, § 83 
Recovery against vessel for injuries on basis 
of, § 85, p. 824 
Stowage, post 

Submarine cables, liability of vessel or owners 
for negligent injury to, § 77, p 805 
Warehouseman, injury to goods m custody of 
earner as, burden of proof, § 154, p. 1039 


Negligence—Continued, 

Wreck, recovery for injury resulting, § 261 
Negotiability, 

Bills of lading, § 114 
Bottomry obligations, § 95 
Nominal damages, breach of, 

Charter, § 47, p 736 

Contract of affreightment, § 108, p 899 
Nominal owners, repairs and supplies, personal liabil¬ 
ity, § 16, p. 627 

Nonmaritime torts, limitation of liability, § 243, p 
1207 

Nonsuit. Dismissal and nonsuit, generally, ante 
Notes, master, power to execute, § 63, p 781 
Notice, 

Cargo, 

Character and value, liability for loss as 
dependent on, § 126 
Delivery of cargo, § 118, p. 922 

Refusal to receive after notice, § 121 
Loss of or injury to cargo, § 135, p. 985 
Claim for, 

Burden of proof, § 154, p. 1045 
Evidence, § 156, p 1049 
Pleading and proof, § 153, p. 1031 
Stipulations, § 135, pp. 985-989 
Carriage of passengers, claims for personal in¬ 
juries, § 195, p. 1126 
Charters, 

Binding effect on shippers with notice of 
provisions, § 32, p. 681 
Readiness to redeliver vessel, § 39 
Subcharter, § 30, p 666 

Lay days, commencement as dependent on giving 
of, § 217 

Limitation of liability, 

Claim, § 249 

Damage occurring after notice of danger, 
§ 244, p 1210 

Proceeding to obtain, § 252, p. 1238 
Loss of or injury to cargo, § 135, p. 985 
Burden of proof, § 154, p. 1045 
Evidence, § 156, p 1049 
Pleading and proof, § 153, p. 1031 
Stipulations, § 135, pp 985-9S9 
Mortgage of vessels, recording operating as, § 25, 
p. 658 

Rights and liabilities of vessels and owners, 
actions to enforce, § 81, p 809 

Oaths, 

Enrollment of vessel, § 3, p 578 
Registry of vessels, application under, § 3, p. 574 
Obstructions, 

Limitation of liability in respect of obstruction of 
navigation, § 243, p 3207 

Loss of or injury to cargo as result of ship 
striking, exemption of carrier from liability, 
§ 128, p. 954 

Ocean carriers. Carriers by water, generally, ante 
Offenses, 

Boarding vessel without consent, § 14, p. 614 
Carriage of passengers, statutory provisions, § 
181 

Casting away vessel, § 12, p 615 

Destruction of vessel, § 12, p 615 

Espionage, destruction of vessels amounting to, 

§ 12, p. 615 
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Offenses—Continued, 

Exhaust, operating water craft without use of, 
§ 12, p. 614 

Fires, setting fire to vessel, § 12, p. 615 
Intent, tampering with motive power or instru¬ 
mentalities of navigation of vessels, § 12, p. 
618 

Master, criminal liability, § 70 
Mufflers, operating water craft without use of, 
§ 12, p 614 

Navigating steam vessel without licensed engi¬ 
neer, § 12, p. 614 

Shipping and navigation laws, violation of, § 12, 
pp. 613-619 

Tampering with motive power or instrumentali¬ 
ties of navigation of vessels, § 12, pp. 616- 
618 

Wrecks, § 262 
Offer and acceptance, 

Charter parties, element of, § 28, p 661 
Freight, contracts of affreightment, § 106, p. 
886 

Off-hire clause, charters, compensation under, § 43, 
p 728 

Officers of vessel, 

See, also, Mate, generally, ante 
Chartered vessels, 

Agents of charterer, § 34, p 695 
Seaworthiness, § 36, p 704 
Selection, § 34, p 691 
Inspection with respect to, § 5, p 5S2 
License, § 6 
Master, generally, ante 
Seaworthiness, 

Chartered vessels, § 36, p 704 
Requisites, § 140, p 1000 

Special reservations for carriage of passengers, 
§ 1S6, p. 1105 

Succession to command, § 57 
Offsets, freight charges, § 163 
Operation and effect, 

Bills of lading, § 133, pp. 912-917 
Bottomry bond, § 94 
Operation of vessels, 

See, also, Navigation, generally, ante 
Chartered vessels, liability for negligence, § 34, 
p 690 

Director general of railroads, § 9, p 596 
Limitation of liability, privity or knowledge of 
faults as chargeable to owner, § 244, p 1218 
Negligence, pleading m action to recover for in¬ 
juries, § 81, p. 809 

Torts committed m, persons liable, § 79 
War-time control, § 9, p 587 
Options, sale of vessel, § 19 
Title conveyed, § 23, p. 642 
Oral sale of vessels, validity, § 19 
Order bills of lading, delivery of goods to holder of, 
§ 119 
Ordinary, 

Demurrage, § 203 

Wear and tear, chartered vessels, liability of 
charterer in respect of, § 52, p. 747 
Overboard, passenger, duty of care in respect of, § 
193, p. 1112 

Overcarriage, liability for loss or injury resulting, § 
123; § 144, p. 1015 


Overcharges, freight, recovery back, § 167 
Overcrowding, carriage of passengers, § 183 
Overlapping voyage, chartered vessels, § 39 
Compensation, § 43, p 728 
Overloading, 

Chartered vessels, liability for damage resulting, 
§ 40, p 719 

Demurrage, delay occasioned by, § 211 
Stevedores, liability for loss of or damage to car¬ 
go resulting, § 152 

Overpayment, sale of vessels, buyer’s right of action 
for, § 23, p 643 

Ownership Title and ownership, generally, post 
Packages, cargo, exemption of carrier from liability 
for loss as result of insufficiency, § 133, p. 973 
Parol evidence, 

Ownership of vessel, proof by, § 15 
Sale of vessel, proof by, § 18 
Part owners, § 16, pp. 622-629 

Bottomry bond, authority to take from master, 
§ 93 

Charter party by, § 27 
Limitation of liability, § 243, p. 1206 

Privity or knowledge, § 244, pp. 1212, 1217 
Right to benefit, § 241 
Managing owner or ship’s husband, § 17 
Purchase from, right and title of buyer, § 23, p. 
642 

Sale of vessel, § 18 
Parties, 

Carriage of passengers, actions involving, § 198 
Carriers by water, proceedings before regulatory 
body, § 103, p 868 
Charters, actions on, § 56, p. 762 
Delivery of goods, actions for damages for breach 
of duty, § 124 

Demurrage, actions for, § 222 

General average, actions to enforce, § 238 

Limitation of liability, 

Appeal in proceedings for, § 257 
Proceeding to obtain, § 245, p. 1222 
Master, actions relating to, § 71, p. 794 
Penalties, actions or proceedings for, § 11, p 609 
Recovery of penalty for violating statutes 
regulating passenger vessels, § 180, p. 
1093 

Personal injuries sustained on or about vessel, 
actions for, § 86, p 842 

Rights and liabilities of vessels and owners, ac¬ 
tions to enforce, § 81, p 809 
Transportation of goods, actions for damages for 
breach of duties, § 124 
Partnership, 

Co-owners of vessel as holding in, § 16, p. 623 
Sale of vessel owned as, § 18 
Passage money, carriage of passengers, § 182, p. 1095 
Passengers. Carriage of passengers, generally, ante 
Passport, 

Carriers by water, duty to procure for passenger, 
§ 183 

Clearance operating as, § 7 
Payment, 

Bottomry bond, § 97 
Charter hire, § 44 
Freight, 

Charges, § 164, pp. 1074-1078 
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Payment—Continued, 

Freight—Continued, 

Retention of goods until payment, § 170, p. 
1081 

Penalties, 

Admissibility of evidence in actions for, § 11, p 
611 

Bill of health, failure to obtain, § 11, p. 600 
Burden of proof, actions for, § 11, p 610 
Charters, breach of, § 47, p 736; § 48, p 738 
Delivery of cargo, failure to deliver, § 120 
Enrollment, failure to exhibit, § 11, p 600 
Equitable relief in respect of, § 11, p 613 
Grounds for imposing, § 11, p 590 
Inspection of personnel, violation of provisions as 
to, § 11, p 600 

License of vessel, failure to exhibit on demand, § 

11, p. 600 

Liens, § 11, p 609 

Lights, operation of vessel at night without, § 11, 
p 599 

Manifest, failure to file, § 11, p. 600 
Navigation rules, violation of, § 11, p 600 
Obstruction of revenue officer going on board ves¬ 
sel, § 11, p. 599 

Particular grounds, § 11, p 599 
Parties, proceedings for recovery of, § 11, p 609 
Passenger vessels, violation of statutory regula¬ 
tion, § ISO, pp 1090-1094 
Pleading, actions for, § 11, p 610 
Remission or mitigation, application *>r, § 11, 

p 612 

Review, § 103, p. 866 
Stipulations limiting, § 138 

Strict construction of statutes imposing, § 11, p 
599 

Violation of regulations, § 11, pp 598-613 
Weight and sufficiency of evidence in proceed¬ 
ings for, § 11, p 610 
Perils of the sea, 

Cargo, loss of or injury to, 

Burden of proof, § 154, p 1043 

Evidence, § 156, p. 1052 

Jury question, § 157 

Liability, § 50, p. 741, § 125, p. 936 

Exemption of carrier from liability, § 
128, p. 955; § 134, pp. 981-985 
Chartered vessels, repairs prevented by, § 36, p. 
707 

Charters, liability for loss of or injury to cargo, 
§ 50, p 741 

Definition, § 134, pp 981, 982 
Deviation required by, liability for loss of or in¬ 
jury to cargo resulting, § 144, p, 1014 
Failure of shipowner to give aid to stranger in 
peril, liability in respect of, § 84, p. 823 
Freight, 

Loss of goods as affecting rights, § 160, p. 
1069 

Return to port on account of perils as af¬ 
fecting rights, § 160, p 1065 
Liability of owners of vessel for injuries result¬ 
ing from, § 76 
Loss of or injury to cargo, 

Burden of proof, § 154, p. 1043 
Evidence, § 15C, p. 1052 


Perils of the sea—Continued, 

Loss of or injury to cargo—Continued, 

Exemption of carrier from liability, § 128, p. 

955; § 134, pp 981-985 
Jury question, § 157 
Liability, § 50, p 741; § 125, p. 936 
Perishable cargo or goods, 

Chartered vessels, damages for breach of war¬ 
ranty of seaworthiness, § 36, p 711 
Freight, sale of at destination as affecting right, 
§ 160, p 1068 

Liability for loss of or injury to, § 125, p 934 
Limitation of liability of carrier with respect to 
loss of, § 133, p 974 

Master, sale or other disposition, § 66 
Permits, carriage of passengers, excursions, § 179, p 
10S8 

Personal contract, limitation of liability based on, § 
243, p. 1204 
Personal injuries, 

Accidental injury to licensee, § 84, p 820 
Actions to enforce liability for injuries on or 
about vessel, § 86, pp 842-851 
Admissibility of evidence, § 86, p 845 
Assumption of risk, generally, ante 
Breach of duty owed person injured on or about 
vessel as essential to liability, § 83; § 84, 
p 818 

Burden of proof in action for injuries on or about 
vessel, § 88, pp S43, 844 

Complaint, declaration or petition in action for 
injuries on or about vessel, § 86, p, 84'3 
Contribution, joint liability for injuries to em¬ 
ployee of independent contractor, § 85, p. 837 
Contributory negligence, generally, ante 
Damages, injuries on or about vessel, § 86, p. 850 
Defenses, action for injuries on or about vessel, 
burden of proof, § 86, p. 844 
Direction ot verdict in action for injuries on or 
about vessel, § 88, p. 849 

Employees of stevedores or other independent 
contractors, § So, pp. 823-841 
Evidence in action for injuries on or about ves¬ 
sel, § 86, pp 843-845, 847 

Exoneration from liability for injuries on or 
about vessel, § 84, p. 820; § 86, p. 850 
Findings in action for injuries on or about vessel, 
§ 86, p. 850 

Happening of accident as raising presumption of 
negligence, § 86, p. 844 

Indemnity, stevedoring or other independent con¬ 
tractor employees, § 85, p. 838 
Independent contractors or their employees, lia¬ 
bility of vessel or owner, § 85, pp. 823-841 
Inspectors, § 84, pp. 820, 822 
Instructions in action for injuries on or about 
vessel, § 86, p 849 
Invitees, § 84, pp. 818, 820 

Stevedore or independent contractor as, § 85, 
pp 823-841 

Issues in action for injuries on or about vessel, 
§ 86, p. 843 

Joint and several liability, injuries to employees 
of stevedoring or other independent contrac¬ 
tors, § 85, p. 837 

Jury questions in action for injuries on or about 
vessel, § 86, pp. 848, 849 
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Personal injuries—Continued, 

Laches, liability for injuries on or about vessel, 
§ 86, p 842 
Liability, 

Injuries to persons on dr about vessel, §§ 83- 
87, pp. 816-851 

Vessel or owner, § 84, p 820; § 85, pp. 823-841 
Liability over, stevedoring or other independent 
contractor employees, § 85, p 837 
Libel in action for injuries on or about vessel, 
§ 86, p. 843 

Licensees, § 84, pp 820, 821 

Lien, injuries on or about vessel, § 87 

Limitations, 

Actions for injuries on or about vessel, § 86, 
p 842 

Liability. Limitation of liability, ante 
Nature of action to recover for injuries on or 
about vessel, § 86, p. 842 

Nonsuit m action for injuries on or about vessel, 
§ 86, p. 849 

Particular classes of persons on or about vessel, 
§ 84, pp SI8-823 

Parties to action for injuries on or about vessel, 
§ 86, p 842 

Passengers Carriage of passengers, ante 
Persons engaged in work on or about vessel, § 84, 

p. 821 

Persons liable for injuries on or about vessel, § 
8i>, p 833 

Pleading in action for injuries on or about vessel, 
§ 86, pp. 842, 843 

Preponderance of evidence, § 86, p 845 
Presumptions in action for injuries on or about 
vessel, § 86, p. 843 

Questions of law and fact in action for injuries 
on or about vessel, § 86, pp 848, 849 
Res ipsa loquitur, application of doctrine in action 
for injuries on or about vessel, § 86, p. 844 
Rescue of invitee, § 84, p. 819 
Seaworthiness, 

Burden of proof in action for injuries sus¬ 
tained as result of unseawoithmess, § 86, 
p 844 

Liability for injuries on or about vessel, § 
85, pp. 839, 841 

Statutory remedy for injuries on or about vessel, 
§ 86, p 842 

Stevedores, generally, post 
Trespassers, § 84, pp. 820, 821 
Trial of action for injuries on or about vessel, 
§ 86, p. 847 

Variance in action for injuries on or about ves¬ 
sel, ’§ 86, p. 843 

Verdict in action for injuries on or about vessel, 

§ 86, p. 8o0 

Weight and sufficiency of evidence, § 86, p. 845 
Personal property, vessels as constituting, § 13 
Personnel of vessels, 

Ciew, generally, ante 
Master, generally, ante 

Physicians and surgeons, carriage of passengers, 
Duty to carry for treatment of passengers, S 186, 

p 1106 

Liability for negligence in treating passengers, § 
193, p 1115 

Statutory regulation, § 179, p. 1090 


Piers, negligent navigation resulting in injury to, lia¬ 
bility of vessel or owner, § 77, p. 805 
Pilots, 

Chartered vessels, 

Liability for expense, § 41, pp. 722, 724 
Seaworthiness, § 36, p. 705 
Damage to cargo while ship is under control of, 
exemption of shipowner from liability, § 126 
Master, liability for negligence of, § 70 
Negligence of, liability for injuries resulting, 
Owner’s liability, § 77, p. 806 
Passengers on vessel, § 193, p. 1116 

Place, 

Charters, 

Law of as governing construction, § 32, p 673 
Redelivery of vessel, § 39 
Tender of vessel, § 37, p. 711 
Delivery, 

Goods, § 118, p 923 
Sale of vessel, § 21 
General average, adjustment, § 233 
Limitation of liability, valuation of vessel for 
purpose of, § 242, p 1199 
Registration of vessels, § 3, p 573 
Planking, hatches, duty of vessel to supply, § 85, p. 
830 

Pleading, 

Cairiage of passengers, actions involving, § 199 
Charters, actions on, § 56, p. 763 
Delivery of goods, action for damages for breach 
of duty, § 124 

Demurrage, action for, § 222 

Foreclosure of mortgage on vessels, § 24, p. 653 

Forfeitures, proceedings for, § 11, p. 609 

Freight, actions for, § 169 

General average, action to enforce, § 238 

Injuries to passenger in vessel, actions for, § 199 

Limitation of liability, 

Loss of or injury to cargo, •§ 153, p 1030 
Proceedings to obtain, § 254, pp. 1241-1246 
Loss of or injury to cargo, actions for, § 153, pp. 
1028-1031 

Master, actions relating to, § 71, p. 794 
Penalties, actions for, § 11, p. 610 

Recovery of penalty for violation of statutes 
regulating passenger vessels, § 180, p. 
1093 

Personal injuries sustained on or about vessel, 
actions for, § 86, p. 842 

Rights and liabilities of vessels and owners m 
actions to enforce, § 81, p. 809 
Sale of vessels, 

Actions for price or value, § 23, p. 640 
Buyer’s action for damages, § 23, p. 643 
Transportation of goods, acticgi for damages for 
breach of duties, § 124 
Pleasure craft, 

License fees, § 4, p. 579 
Limitation of liability, § 240 
Pledge, bills of lading, § 114 

Political disturbances, demurrage, liability for delay 
caused by, § 216 
Port charges, 

Chartered vessels, liability in respect of, § 34, p. 
695; § 41, p. 724 

Master, implied authority to bind vessel for, § 
63, p. 779 


1445 



INDEX TO SHIPPING 


Port of, 

Discharge, chartered vessels, § 89 
Registry or enrollment, § 3, p. 572 
Port wardens, state statutes, appointment under, § 8 
Possession, 

Co-owners, right of possession of vessel as be¬ 
tween, § 16, p 625 
Mortgaged vessels, 

Change of as essential to validity of mort¬ 
gage, § 24, p. 647 

Rights and privileges of mortgagor retaining, 
§ 24, p 651 

Sale of vessels, buyer’s right to, § 23, p. 640 
Pre-existing debt, bottomry bond, power to give for, 
§92 

Premiums, bottomry and respondentia, § 88 
Prepaid freight, chartered vessels, retention of, § 42, 
p 727 

Prepayment, freight charges, § 167 
Presumptions, 

Baggage of passengers, actions for loss of or in¬ 
jury to, § 200, p 1140 
Bills of lading, § 113, p. 912 
Clean bill of lading, 

Condition of goods on delivery to carrier, 
§ 156, p 1050 

Delivery of goods to carrier m good con¬ 
dition, § 154, p. 1035 
Quantities received, § 154, p. 1034 
Bottomry or respondentia bond, 

Good faith of lenders, § 93 
Validity, § 90 

Carriage of passengers, actions involving, § 200, 
p. 1139 

Chartered vessels, seaworthiness, § 56, p. 767 
Charters, 

Actions involving, § 56, p 764 
Dispatch clauses, § 37, p. 714 
Ownership pro hac vice, <§ 34, p 688 
Collision, action to recover for damage resulting, 

§ 81, p 811 

Contract of affreightment, 

Performance, § 154, p. 1031 
Validity, § 107 
Delivery of goods or cargo, 

Actions for damages for breach of duty, § 124 
Place, § 118, p. 924 
Demurrage, actions for, <§ 222 
Discharge of cargo, actions for loss of or injury 
to vessel caused by negligence, § 105, p. SSI 
Foreclosure of preferred ship mortgage, § 24, p. 
053, n 48' 

Freight, actions for, § 169 

General average, action to enforce, § 238 

Limitation of liability, proceedings for, § 255, p. 

1246 

Loading, 

Actions for loss of or injury to vessel caused 
by negligence, § 103, p. S81 
Cargo, § 154, p. 1032 

Loss of or in jui y to cargo, actions for, § 154, pp 
11031-1045 
Master, 

Actions relating to, § 71, p. 794 
Duration of relationship, $ 58 
Nationality of vessel, § 1 


Presumptions—Continued, 

Personal injuries sustained on or about vessel, 
actions for, § 86, p 843 
Port of registry or enrollment, § 3, p. 573 
Rights and liabilities of vessel or owner, actions 
to enforce, § 81, p. 810 
Seaworthiness, post 

Storage, actions for loss of or injury to vessel 
caused by negligence, § 105, p. 881 
Title and ownership of vessel, § 15 
Joint owners, § 16, p. 623 

Transportation of goods, actions for damages for 
breach of duties, § 124 

Price, sale of vessel, action for by seller, § 23, p. 639 
Primage, master, compensation by way of, § 68, p. 789 
Principal and agent, 

Acts of agent m excess of authority, liability of 
owners, § 72 
Binding effect, 

Acts of agents on owners, § 72 
Bill of lading signed by agent, § 112, p. 906 
Charter party entered into by agent, § 29 
Charters, 

Actions on in agent’s own name, § 56, p- 763 
Assent to modification, § 31, p. 669 
Liability for fees, § 41, p. 724 
Contracts, 

Liability of owner or vessel, § 74 
Rights and liabilities of owners under con¬ 
tracts of agents, § 73 
Freight, liability in respect of, § L65 
Limitation of liability, negligent acts or omis¬ 
sions of agent, § 244, p. 1212 
Loss of or injury to cargo, 

Agent ot carrier as liable, § 152 
Agent’s right of action for, § 1'31 
Managing owner of vessel or ship’s husband, § 11 
Master, agency for owners or charterers, § 63, pp. 
777-782 

Passenger tickets, sale by agents, § 182, p. 1097 
Repairs, liability of owners for repairs ordered 
by, § 74 

Supplies, liability of owner for supplies ordered 
by agent, § 74 

Printed provisions, charters, construction, § 32, p. 676 
Priorities, 

Freight, hypothecation or assignment, § 168 
Liens 

Bottomry bond, § 98 

Loss of or injury to cargo, damage of, § 159 
Master, § 69 

Mortgage of vessels, § 24, p. 648 
Sale of vessels, § 23, p. 640 
Private carriers, loss of or injury to cargo, 

Negligence, burden of proof, § 154, p 1044 
Private terms, burden of proof, § .154, p. 1044 
Statutory exemption from liability as applying, 
§ 127, p. 945 
Procedure, 

Contracts of affreightment, actions for breach, 
§ 108, p 898 

Registry of vessels, § 3, p. 574 
Process, 

Carriage of passengers, actions involving, § 198 
Rights and liabilities of vessels and owners, ac¬ 
tions to enforce, § 81, p. 809 
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Profits, 

Charters, letting vessel on shares, § 55 
Part owner of ship sharing in, § 16, p. 625 
Proof, 

See, also, 

Burden of proof, generally, ante 
Evidence, generally, ante 

Carriage of passengers, actions involving, § 199 
Charters, actions on, § 56, p. 761 
Limitation of liability, proceeding to obtain, § 
254, p. 1246 

Loss of or injury to cargo, actions for, § 153, p. 
1030 

Personal injuries sustained on or about vessel, 
actions for, § 86, p. 843 

Protest, 

Bills of lading, signing by master under, § 113, p. 
915 

General average, payment of claim under, § 233 
Provisions, limitation of liability, inclusion in value of 
vessel, § 242, p. 1197 
Proximate cause, 

Charters, damages for delay in delivering vessel, 
§ 36, p. 711 

Deviation, liability of carrier for loss of or in¬ 
jury to cargo dependent on, § 148 
General average, element of, § 228, p. 1172 
Injuries to stevedores, failure to furnish safe 
place to work, § 85, p S2S 
Loss of or injury to cargo, 

Liability of carrier as affected, § 148 
Limitation of liability, § 131, p. 964 
Negligent management or navigation, liability of 
owner for damages resulting, § 77, p. 802 
Public policy, limitation of liability, basis of, § 239, 
p 1190 

Putrefaction, exemption of carrier from loss of cargo 
due to, § 133, p. 976 
Quantity, 

Bills of lading, conclusiveness of recitals as to, 
§ 1113, p. 914 

Freight, payment determined by, § 161, p. 1072 
Quarantine, 

Demurrage, liability for delay caused by, § 216 
Fees, chartered vessels, liability for, § 41, p. 724 

Questions of law and fact, 

Carriage of passengers, 

Actions involving, § 201 
Criminal prosecutions m connection with, § 
181 

Charters, actions involving, § 56, p. 771 
Demurrage, actions for, § 222 
General average, actions to enforce, § 238 
Limitation of liability, 

Privity or knowledge, § 244, p. 1212 
Proceedings to obtain, § 256, p. 1254 
Loss of or injury to cargo, actions for, § 157 
Master, actions relating to, § 71, p 795 
Necessaries, action against vessel or owner for, 
§81, p 814 

Personal injuries sustained on or about vessel, 
actions for, § 86, p. 848 
Seaworthiness, § 81, p. 814; § 157 
Supplies, actions on contract for, § 81, p. 814 
Tampering with motive power or instrumentali¬ 
ties of navigation of vessels, prosecution for, 

§ 12, p. 618 


Bace, carriage of passengers, refusal accommodation 
on account of, § 186, p 1104 

Radio, passenger vessels, § 179, p. 1089; § 193, p. 1120 
Rain, loss of or damage to cargo, exemption of carrier 
from liability, <§ 133, p. 972, n 29 
Rates, 

Freight, ante 

Statutory regulation of rates by passenger ves¬ 
sels, § 179, p 1090 
Ratification, 

Bills of lading, unauthorized bill, § 112, p. 907 
Bottomry bond, § 90 
Charters, § 29 

Settlement of dispatch money, § 37, p. 715 
Delivery of cargo, § 1119 
Deviation, effect of, § 144, p 1008 
Freight, contract of affreightment, § 106, p. 885 
General average, agreement respecting, § 231 
Master, unauthorized sale of vessel by, § 65 
Rebates, carriers by water, § 104, p. 872 
Receipt, bill of lading, operation of, § 111 
Receivers, 

Freight, appointment to collect, § 170, p. 1082 
Mortgage of vessels, foreclosure proceedings, § 
24, p. 654 
Reciprocal, 

Exchanges, registry and enrollment of vessels, 

§ 3, p 578 

Obligations, contracts of affreightment, § 106, p 
885 

Reciprocity, general average, § 224 
Record, 

Carriers by water, requirements as to records, § 
103, p. 868 

Conveyances, § 25, pp. 655-659 
Mortgage of vessels, § 25, pp. 655-659 

Priority as dependent on, § 24, p. 649 
Redemption, foreclosure of mortgage on vessel, § 24, 
p 655 

Refiling, mortgage of vessels, § 25, p. 659 
Reformation, bottomry bond, § 90 
Refrigeration, loss of or injury to cargo. 

Evidence, § 156, p. 1051 

Failure to furnish proper apparatus, exemption 
of carrier from liability, § 128, p 953 
Refunds, freight, 

Chartered vessels, advance freight, § 42, p. 726 
Prepayment, § 167 
Registry of vessels, § 3, pp. 572-579 

Aliens, sale to as affecting, § 3, p. 575 
Application of the rule, § 3, p 574 
Approval of surrender of registry, § 3, p. 574 
Corporations, vessels owned by, § 3, pp. 573, 574 
Deposit of register with consul, § 3, p. 576 

Penalty for failure to deposit on arrival m 
foreign port, § 11, p. 600 
Distinction, § 3, p. 572 
Eligibility for, § 3, p 574 
Exemption, § 3, p. 574 

Failure to procure for foreign voyage, forfeiture 
for, § 11, p 601 

Liability of officers in respect of, § 3, p 572 
Loss of protection afforded by, § 3, p. 573 
Master, effect of, § 57 
Mortgage, 

Recordation, § 25, pp. 656, 659 
Reregistry, § 24, pp. 647, 659 
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Registry of vessels—Continued, 

Nationality of vessel, effect of, § 1 
Nature of, § 3, p. 573 
Ownership, 

Admissibility on question of, § 15 
Evidence of, criminal prosecutions, § 12, p. 
614 

Proof by as essential, § 15 
Validity of title as dependent on registry, 
§ 13 

Parol evidence, admissibility and contradiction, 
§ 15 

Port of, § 3, pp. 572, 573 
Procedure for, § 3, p. 574 
Protection afforded by, § 3, p. 573 
Purpose of, § 3, p 574 
Reciprocal exchanges, § 3, p 578 
Repairs, liability of registered owner for, § 74 
Sale as affecting, § 3, p. 575 
Supplies, liability of registered owner for, § 74 
Surrender of, approval, § 3, p 574 
Transfer as affecting, § 3, p. 575 
Wrecked vessels, eligibility, § 3, p 574 
Wrongful procurement or use of, forfeiture for, 
§ 11, p. 601 

Regulation, §§ 2-12, pp 570-619 

Administrative officers, powers and duties of, 
§ 10 

Forfeitures or penalties for violation, § 11, pp. 
598-613 

High seas, power to regulate vessels on, § 2 
Sovereign power, § 2 
Vessels subject to, § 2 
Reimbursement, 

Managing owner or ship’s husband, expenditures 
incurred, § 17 

Master, personal expenses, § 68, p. 789 
Relation back, forfeitures, title of government, § 11, 
p. 607 

Relatives, passenger accompanied on board vessel 
by, care required to avoid injury to, § 193, p. 
1112 

Release, loss of or injury to cargo, § 150 
Remission, penalties or forfeitures imposed, § 11, p. 
612 

Remote damages, 

Breach of contract of affreightment, § 108, p. 900 
Charters, breach of, § 47, p. 736 
Remuneration. Compensation, generally, ante 
Repairs, 

Agents, liability of owners for repairs ordered 
by, § 74 

Boilers, inspection with respect to,' § 5, p. 584 
Borrowing of money by master to pay for re¬ 
pairs, § 63, p. 781 
Bottomry bond, power of master, 

Execute bond to obtain money for repairs, 
§ 91 

Give bond for repairs, § 92 
Charters and chartered vessels, 

Duties m respect of repairs, § 36, p. 707 
Hire for time spent in making repairs, gov¬ 
ernment charter, § 53, p. 753 
Letting on shares, § 55 


Repairs—Continued, 

Charters and chartered vessels—Continued, 
Liability, 

Charterer for damages to vessel under 
agreement to repair, § 52, p. 746 
Repairs, § 34, p. 701; § 55 
Recovery by owner for cost, § 52, p 750 
Stipulations respecting as indicating reten¬ 
tion of possession, § 34, p. 691 
Contracts for, liability of owner, § 74 
Co-owners, liability in respect of repairs, § 16, p. 
627 

Delay for purpose of, 

Deviation as resulting, § 144, p. 1009 
Liability for loss of or injury to cargo result¬ 
ing, § 145 

Departure from route for purpose of obtaining, 
liability for loss of or injury to cargo re¬ 
sulting, § 144, p. 1014 
Deviation, 

Delay for purpose of repairs, § 144, p. 1009 
Result of repairs, liability for loss resulting, 
§ 123 

Duties of master in respect of, § 63, p. 778; § 64 
General average, expenses at port of refuge for, 
§ 228, p 1175 

Implied authority of master to bind vessel for, 
§ 63, p. 778 

Limitation of liability, deduction of expense of in 
fixing value of vessel, § 242, p. 1200 
Managing owner or ship’s husband, power to 
bind owners for, § 17 
Mortgaged vessels. 

Liability as between parties to mortgage, § 
24, p. 652 

Mortgagor in possession, § 24, p. 651 
Personal liability of master on contracts for, § 70 
Registered owner, liability for, § 74 
Sale of vessel, liability of, 

Buyer, § 23, p 641 
Seller in respect of, § 23, p. 639 
Reparation, carriers by water, discrimination in rates 
or charges, § 104, p. 873 

Replevin, bills of lading, goods covered by, § 114 
Representation of vessel or owners, powers in respect 
of, § 72 

Requisition of vessels, § 9, p. 587 
Appeal to court, § 9, p. 595 
Charter party, frustration by, § 81, p. 672 
Chartered vessels, freight money, § 42, p. 725 
Claims against vessel or compensation fund, § 9, 
p. 595 

Contract of affreightment as affected, § 108, p. 
894 

Forfeiture of vessels, effect on claim for, § 9* 
p. 596 

Just compensation, § 9, pp 590, 591 
Operation by director general of railroads, § 9, 
p 596 

Sale subject to, § 23, p. 641 
Res ipsa loquitur, 

Collision, § 81, p. 811 

Fire causing injury during loading, storage, etc., 
§ 105, p 881 

Limitation of liability, proceeding to obtain, jj 255, 
p. 1246 
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Res ipsa loquitur—Continued, 

Loss of or injury to cargo, § 56, p. 765; § 154, 
p. 1037 

Personal injuries, 

Carnage of passengers, § 200, p. 1139 
Sustained on or about vessel, § 86, p 844 
Rescission, 

Charters or charter party, § 31, p 669 
Arbitration clause, § 33, p 685 
Freight, contracts of affreightment, § 106, p 890 
Sale of vessel, contract for, § 18 
Rescue, 

Invitee on vessel, duty of owner, § 84, p 819 
Passenger overboard, duty of carrier, § 193, p. 

1112 

Reshipment Transshipment, generally, post 
Respondentia. Bottomry and respondentia, generally, 
ante 

Restraint of piinces, 

Carriage of passengers, excuse for nonperform- 
ance of contract, § 183 

Exemption of carrier from liability for loss or 
damage resulting, § 123; § 133, p. 972 
Freight, prevention of carriage as affecting 
right, § 160, p. 1066 

Retardation of voyage, freight, right as affected, § 

160, p 1066 

Retroactive operation, loss of or injury to cargo, stat¬ 
utory provisions exempting carrier from liabil¬ 
ity, § 127, p 946 

Review. Appeal and error, generally, ante 
Revocation, 

Forfeitures, remission of, § 11, p 613 
License of officers of vessel, § 6 
Riots, contract of affreightment, excuse for nonper¬ 
formance, § 108, p 897 
Rivers, 

Care required, steamer navigated in, § 77, p 803 
Limitation of liability, vessels used on, § 240 
Loss of or injury to cargo, exceptions as to dan¬ 
gers of river navigation, § 133, p 974 
Robbery, cargo, exemption of carrier from liability, 

§ 133, p 975 

Rot, exemption of carrier from liability for loss of 
cargo due to, § 133, p. 976 

Round trip tickets, carriage of passengers, § 182, p. 

1098 

Route, chartered vessels, § 39 

Rules of navigation, penalty for violation of, § 11, p. 

600 

Running days, defined, § 217, n, 12 
Rust, exemption of carrier from liability for damage 
to cargo arising from, § 133, p 979 
Sabotage, 

Forfeiture of vessel on ground of, § 11, p. 607 
War-time control to prevent, § 9, p. 587 
Safe, 

Place to work Stevedores, generally, post 
Port, chartered vessels, discharge of cargo, § 39 
Sale of vessels, §§ 18-23, pp 633-643 
Abandonment of contract, § 18 
Actions for price or value, § 23, pp 639, 640 
Amount of recovery, actions for price or value, 

§ 23, p. 640 

Assignment of freight moneys, rights of parties 
as affected, § 23, p. 638 

'Assumption of obligations by buyer, § 23, p. 641 

1449 


Sale of vessels—Continued, 

Attorney in fact, purchaser, § 23, p 642 
Bill of sale, § 20 

Prima facie evidence of sale, § 18 
Bona fide purchasers, § 23, p 642 
Breach of contract, remedies of sellers, § 23, p. 
639 

Cancellation of contracts for, § 18 
Caveat emptor, rule of applying, § 22 
Conditional sales, § 18 

Recordation, § 25, p 656 

Construction contract, liability of buyer accepting 
vessel sold under, § 23, p 642 
Construction of bill of sale or similar transfers, 
§ 20 

Co-owners, § 19 

Disagreement between, § 16, p. 625 
Counterclaim, recovery of damages by buyer by 
way of, § 23, p. 643 
Damages, 

Buyer’s action for, § 23, pp. 643, 644 
Remedies of seller, § 23, p. 639 
Defenses, actions for price or value, § 23, p 640 
Delivery as essential to passing of title, § 21 
Disagreement between co-owners respecting use 
of, § 16, p. 625 

Enrolled vessels, recordation, § 25, p. 656 
Enrollment, 

As affected, § 3, p. 578 
Prima facie evidence, § 18 
Validity of bill of sale as dependent on, § 20 
Evidence, § 18 

Actions for price or value, § 23, p. 640 
Buyer’s action for damages, § 23, p 643 
Forfeiture for prohibited sale, § 11, p. 602 
Fraud, rescission of contract for, § 18 
Freights, right to as between parties, § 23, p 638 
Implied sale, § 19 

Impossibility of performance, cancellation of con¬ 
tract on ground of, § 18 

Intention of parties, construction of bill of sale 
or similar transfer to effectuate, § 20 
Liabilities of parties, § 23, pp. 638-643 
Liens, 

Buyer as taking subject to, § 23, p. 640 
Seller, § 23, p 640 
Master, 

Good faith, burden of proof, § 71, p. 794 
Powers, § 65 

Modification of contract for, § 18 
Mortgage, transaction in form of sale constitut¬ 
ing, § 24, p 644 

Mortgaged vessel, effect of, § 24, pp. 652, 656 
Nationality as affected, § 1 

Operation of bill of sale or similar transfer, § 20 
Options, § 19 

Title conveyed, § 23, p. 642 
Oral sale, § 19 

Overpayment, buyer’s right of action for, § 23, 
p. 643 

Parol proof, § 18 
Part owners, § 18 

Conversion, § 16, p. 626 
Rights of buyer from, § 23, p 642 
Partnership holding as terminated by, § 16, p. 
623 
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Sale of vessels—Continued, 

Place of, 

Delivery, § 21 

Recording conveyance, § 25, p 657 
Pleading, 

Actions for price or value, § 23, p 640 
Buyer’s action for damages, § 23, p. 643 
Port wardens, duties with respect to, § 8 
Possession, 

Buyer’s right to, § 23, p. 640 
Transfer of title as requiring, § 19 
Powers, 

Master, § 65 

Rights and liabilities, § 23, p 640 
Price or value, 

Action for, § 23, pp 639, 640 
Buyer’s right of action to recover purchase 
price, § 23, p 643 
Liability of buyer, § 23, p 641 
Prior contracts or liabilities of seller, liability 
of buyer, § 23, p 640 
Priority of lien, § 23, p 640 
Recitals in bill of sale, § 20 
Recordation, § 25, pp 655-659 
Registered vessels, recordation, § 25, p 656 
Registration, 

Liability for wrongful refusal to re-register, 
§ 3, p 572 

Statutory provisions, § 25, p 657 
Registry as affected, § 3, p 575 
Remedies of, 

Buyer, § 23, pp 642, 643, 644 
Seller, § 23, pp 639, 640 
Repairs, liability of. 

Buyer, § 23, p 641 
Seller, § 23, p. 639 
Requisites, § 19 
Bill of sale, § 20 

Requisition, sale subject to, § 23, p 641 
Rescission of contract for, § 18 
Rights of parties, § 23, pp 638-643 
Seaworthiness, warranty of, § 22 
Supplies, liability of, 

Buyer, § 23, p. 641 
Seller, § 23, p. 639 
Trial, 

Actions for price or value, § 23, p 640 
Buyer’s action for damages, § 23, p. 644 
Validity, § 19 

Bill of sale, § 20 
Waiver, 

Inspection, warranty as affected, § 22 
Lien of seller, § 23, p 640 
Warranties, § 22 
Wrecked vessel, § 260 
Writing, necessity, § 20 
Salvage, 

Cost of, recovery for, § 158, p. 1061 
General average, charges incurred, § 228, p 1176 
Lien, requisitioned vessels, payment, § 9, p 595, 
n 59 

Limitation of liability, deduction of expense of, 
in fixing value of vessel, § 242, p 1200 
Master, borrowing money to compromise claim, 
§ 63, p 781 

Satisfaction, bottomry bond, § 97 


Schedules, 

Carriage of passengers, § 175 

Incorporation in contract ticket by reference 
to, § 182, p 1100 

Carriers by water, rates, § 103, p. 866 
Sea letter, certificate of ownership, § 15 
Seamanship, master, liability for lack of, § 70 
Seamen, certificates of service, § 6 
Seaworthiness, 

Assumption of risk, unseaworthiness, § 140, p 
1000 

Ballast, requisites, § 140, p. 999 
Bills of lading, stipulation respecting, § 132, p. 
971 

Burden of proof, § 154, p 1039 
Chartered vessels, § 56, p. 768 
Limitation of liability, § 255, p 1288 
Loss of or injury to goods, § 154, p. 1039 
Personal injuries sustained on or about ves¬ 
sel, § 86, p. 844 

Release from warranty, § 154, p. 1041 
Warranty, breach, § 154, p. 1044 
Capsizing, presumption arising from, § 156, 
p 1054 
Cargo, 

Loss of or injury to cargo, 

Charters, § 34, p. 700; § 50, p. 740 
Delay caused by unseaworthmess, § 145 
Evidence, § 155 

Exemption of carrier from liability, 
§ 127, pp. 940, 945; § 128, p. 948; 
§ 129, p. 960 

Liability for loss or injury as result of 
unseaworthmess of vessel, § 140, 
pp 994-1001 

Limitation of liability as affected by un¬ 
seaworthiness, § 131, p. 967 
Pleading in action for, § 153, p. 1029 
Presumptions and burden of proof, § 154, 
p 1039 

Proximate cause, liability of carrier, 
§ 148 

Requisites, § 140, p. 999 
Carriage of passengers, 

Care required to ascertain, § 193, p 1116 
Warranty, § 184 

Certificates of, conclusiveness, § 156, p. 1054 
Charters or chartered vessels, § 36, pp. 701-711 
Burden of proof, § 56, p. 768 
Duty, 

Charterer to return unseaworthy vessel 
in good condition, § 52, p, 745 
Owed, 

Subcharterer, § 30, p. 666 
Third persons, § 54 
Evidence, § 56, pp. 764, 770 
Liability for unseaworthmess, § 34, p. 698 
Loss of or injury to goods or cargo, § 34, 
p. 700; §50, p.740 
Presumption, § 56, p. 767 

Compass defects as affecting, § 140, p. 998, n. 8 

Continuing warranty, § 140, p. 996 

Contracts, 

Construction of clauses relating to unsea¬ 
worthmess, § 131, p. 965 
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Seaworthiness—Continued, 

Contracts—Continued, 

Exemption from liability for loss as result 
of unseaworthiness, § 132, p 970 
Crew, requisites as to, § 140, p. 1000 
Deck stowage, § 140, p 1000 
Defined, § 85, p 840 
Delegation of duty, 

Furnish seaworthy vessel, § 140, p. 994 
Limitation of liability, § 244, p. 1217 
Diligence, 

Evidence, § 156, p 1055 

Exemption fiom liability for loss resulting 
from unseaworthmess, § 132, p. 970 

Duties, 

Charters or chartered vessels, 

Charterer’s duty to return unseaworthy 
vessel in good condition, § 52, p. 745 
Duty owed, 

Subcharter, § 30, p. 666 
Third persons, § 54 

Furnish seaworthy vessel, § 140, p. 994 
Ship’s husband or managing agent, § 17 
Equipment, requisites, § 85, p. 840; § 140, p. 998 
Evidence, § 156, pp 1053,1054 

Actions for loss of or injury to cargo, § 155 
Chartered vessels, § 56, pp 764, 770 
Diligence, § 156, p 1055 
Inspection, evidence of as sufficient, § 156, 
p. 1056 

Limitation of liability, § 255, p. 1250 
Longshoremen, action tor injuries as result 
of unseaworthmess, § 86, p. 847 
Stevedores, action for personal injuries as 
result, § 86, p. 847 

Fire loss as result of unseaworthiness, exemption 
of carrier from liability, § 129, p. 960 
Fitness of vessel to encounter ordinary perils of 
voyage, § 140, p 997 
Fuel, requisites, § 140, p 1000 
-General average, 

Loss resulting from unseaworthiness, § 226 
Presumption, § 238 
Implied warranties, § 140, p. 995 
Independent contractors, liability for injuries to 
employees as result of unseaworthiness, § 85, 
p. 839 

Inspection, evidence of as sufficient, § 156, p 1056 
Jury questions, § 157 

Action against vessel or owner, § 81, p. 814 
Latent defects, excuse for unseaworthiness, § 140, 
p. 990 

Lifesaving equipment, requirements as to, § 85, 
p. 840 

.Limitation of liability, 

Burden of proof, § 255, p. 1288 
Delegation of duty, § 244, p. 1217 
Evidence, § 255, p. 1250 

Privity or knowledge as affecting right to 
limit liability arising from unseaworthi- 
ness, § 244, p. 1214 

Unseaworthmess as affecting limitation of 
liability for loss of cargo, § 131, p. 967 
Warranty, § 243, p. 1205 


Seaworthiness—Continued, 

Loading, 

Consideration in determining exemption of 
carrier from liability for loss or injury 
to cargo, § 127, p. 945 
Requisites, § 140, p. 999 
Longshoremen, 

Evidence in action for personal injuries as 
result of unseaworthiness, § 86, p. 847 
Liability for personal injuries as result of 
unseaworthmess, § 85, p. 839 
Loss of or injury to cargo or goods, 

Charters, §§ 34, p 700; § 50, p. 740 
Delay caused by unseaworthiness, § 145 
Evidence, § 155 

Exemption of carrier from liability, 

§ 127, pp. 940, 945; § 128, p 948; § 129, 
p 960 

Pleading, § 153, p 1029 
Presumptions and burden of proof, § 154, 
p. 1039 

Proximate cause, § 148 
Unseaworthmess as affecting limitation of 
liability, § 131, p. 967 

Officers of vessel, requisites, § 140, p. 1000 
Owner’s liability for injuries resulting from un¬ 
seaworthmess, § 76 
Personal injuries, 

Burden of pi oof on issue of, § 86, p. 844 
Evidence, § 86, p. 847 
Liability, § 85, p. 839 

Pleading, actions for loss of or injury to cargo, 

§ 153, p. 1029 

Preponderance of evidence of, § 156, p. 1054 
Presumptions, § 154, pp. 1039, 1041; § 156, p. 1054 
Capsizing, presumption arising from, § 156, 
p. 1054 

Chartered vessels, § 56, p. 767 
General average, § 238 
Loss of or injury to cargo, § 154, p. 1039 
Proximate cause, liability of carrier for loss 
of or injury to cargo because of unseaworthi¬ 
ness as affected, § 148 

Release from warranty of, burden of proof, § 154, 
p 1041 

Requisites and essentials § 85, p. 840; § 140, 
pp 997, 998, n. 5, 999,1000 
Ship’s husband or managing owner, duty to pro¬ 
vide for, § 17 

Sinking of vessel, presumption of seaworthiness, 

§ 154, p. 1041 

Stevedores, personal injuries as result of un¬ 
seaworthiness, § 85, p. 839; § 86, p. 847 
Stowage, 

Consideration in determining exemption of 
carrier from liability for loss of or in¬ 
jury to cargo, § 127, p. 945 
Deck stowage, § 140, p. 1000 
Requisites, § 140, p. 999 
Responsibility in respect of stowage of cargo, 
§ 105, p. 876 

Stranding of vessel, evidence of unseaworthiness, 
§ 156, p. 1054 
Supplies, § 140, p 1000 
Time, § 140, p. 1001 

Warranty of, § 140, p. 996 
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Seaworthiness—Continued, 

Ventilation, requisites, § 140, p. 998, n. 5 
Warranty, § 140, pp. 995, 996 
Burden of proof, 

Breach, § 154, p. 1044 
Release, § 154, p. 1041 
Carriage of passengers, § 184 
Charters, $ 36, p. 702 
Limitation of liability, § 243, p. 1205 
Sale of vessel, § 22 

Weight and sufficiency of evidence, § 156, p. 1053 
Chartered vessels, § 56, p. 770 
Security, 

Costs, security for, limitation of liability, pro¬ 
ceedings for, § 257 

Majority owners of vessel using after dissent by 
minority, § 16, p. 625 

Seizure, 

Cargo under legal process or authority, 

Exemption of carrier from liability, § 128, 
p. 956 

Liability of carrier, § 125, p. 936 
Vessels, 

Mortgaged vessel, effect, § 24, p 652 
Recovery by owner for injuries resulting 
from unlawful seizure, § 76 

Service of process, director general of railroads, war¬ 
time operation of vessels, § 9, p 598 
Services, 

Contracts for, liability of owner, § 74 
Jury questions, actions on contract for, § 81, p. 814 
Mortgaged vessels, liability for as between par¬ 
ties to mortgage, § 24, p 652 
Set-off and counterclaim, 

General average, action to enforce, § 238 
Limitation of liability, proceedings to obtain, 
§ 256, p. 1255 
Settlements, 

Charters, dispatch money, § 37, p 714 
Demurrage, claims for, § 221 
Shares, letting vessels on, § 55, pp 758-761 
Sharing in profits, part owners of ship, § 16, p. 626 
Shed hire, chartered vessels, liability for, § 41, p. 724 
Shipping document, charter party distinguished, § 26 
Ship’s bill of lading, § 111 
Ship’s husband, power, duties, etc., § 17 
Shore structures, injuries to as result of operation 
of vessel, liability of owner, § 77, p. 806 
Short delivery, 

Chattered vessel, liability for, § 54 
Liability of carrier, § 122 
Shortage, 

Bills of lading, liability for, § 113, p. 914 
Cat go, 

Bui den of proof m action for shortage, § 154, 
p 1034 

Evidence, § 156, p. 1049 

Freight, burden of proof on issue of, § 169, n. 8 
Short-shipment, freight, § 161, p. 1070 
Shrinkage, cargo, burden of proof on issue of, § 154, 
p. 1034 

Sickness, carriage of passengers, refusal of passage 
to sick person, § 185 
Signature, bills of lading, § 113, p. 913 
Smoke, general average, damage caused by, § 228, 
p. 1172 


S.O.S., passenger carrying vessels, delay in sending 
message as negligence, § 193, p 1121 
Soundings, loss of or injury to cargo as result of 
failure to take, liability of carrier, § 143 
Soveieign power, regulation of vessels, § 2 
Special damages, sureties, pleading in action on, § 56, 
p 764 

Speculative damages, 

Breach of contract of affreightment, § 108, p 900 
Delivery of cargo, breach of duty, § 124 
Loss of or injury to cargo, § 158, p 1058 
Staterooms, passenger carrying vessels, 

Liability for injury to or loss of baggage in, 

§ 196, p 1132 

Sale without discrimination, § 186, p. 1105 
Statutory provisions, 

Administrative officers, regulatory powers, § 10 
Bills of lading, 

Conformity, § 113 
Duty to issue, § 112, p. 905 
Limitation of liability for loss of or injury 
to cargo, § 131, p. 964 
Signature, § 113, p. 913 
Carriage of passengers, ante 
Charters, 

Arbitration clauses, § 33, p. 682 
Exemption from liability for unseaworthiness 
of vessel, § 36, p 707 
Ownership of vessel, § 34, p. 687 
Clearance, § 7 

Emigrant passengers, carriage of, § 179, p. 1088 
Excursion permits, passenger vessels, § 179, 

p. 1088 

Forfeitures, violation of regulations, § 11, p. 598 
Freight, contracts of affreightment, § 106, p. 887 
Inspection of vessels, § 5, p. 582; § 179, p. 1089- 
License of officers of vessel, § 6 
Lifeboats, ocean going vessels, § 193, p. 1118 
Limitation of liability, generally, ante 
Loss of or injury to cargo, exemption from lia¬ 
bility, §§ 126-129, pp. 937-963 
Mortgage of vessels, § 24, p. 645 

Recordation or registration, § 25, pp. 655, 657 
Negligent navigation, liability of owner for dam¬ 
ages resulting, § 77, p. 802 
Offenses, carriage of passengers, § 181 
Passengers Carriage of passengers, ante 
Personal injuries sustained on or about vessel, 
remedy for, § 86, p. 842 

Pilots, liability of owner for negligence of, § 77, 

p. 806 

Port wardens, appointment, § 8 
Regulation of carriers by water in general, § 103, 
pp. 864-870 

Requisitioning of vessels, § 9, pp. 587, 590 
Sale of vessel, registration, § 25, p 657 
Steerage passengers, regulation of carriage of, 
§ 179, p. 1088 

War risk insurance, § 9, p. 589 
Stay of proceedings, limitation of liability, proceed¬ 
ings for, § 251 

Steam pressure, passenger of vessels, statutory regu¬ 
lation, § 179, p. 1090 
Steerage passengers, 

Quarters, § 186, p. 1106 

Statutory regulation of carriage of, § 179, p. 1088. 
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Stevedores, 

See, also, Longshoremen, generally, ante 
Appliances, duty of owner to furnish safe ap¬ 
pliances for use of, § So, p 831 
Chartered vessels, 

Employment, § 40, p. 720 

Liability for expense of stevedoring, $ 41, 
p 723 

Safe place to work, duty to provide, § 34, 
p 697 

Contract for services, § 74 

Credit of vessel, seivices as presumptively ren- 
deied on, § 74, n 38, 40 

Delegation of duty to furnish safe place to work, 
§ So, p. 827 

Equipment, duty of owner to furnish safe equip¬ 
ment for use of, § 85, p. 831 
Exemption of carrier from liability for damages 
resulting from bad stowage by, § 141, p 1003 
Fellow servants, liability of owner of vessel for 
injuries caused by negligence of, § 85, p 824 
Freight rate as covering charges, § 161, p 1070 
Injuries to stevedores or employes on or about 
vessel in general, § 85, pp. 823-841 
Latent defect, liability for injuries resulting 
from, § So, p 828 

Law governing miuries to, § 85, p 825 
Lighters, safe place to work, duty to furnish, § 85, 
p 829 

Lights, negligence of vessel in failing to supply, 
§ 85, p 829 

Loss of or injury to cargo, 

Joint liability, § 152 
Result of, 

Bad stowage by stevedores, liability of 
carrier, § 141, p 1003 
Negligence, §§ 146, 152 
Negligence, 

Liability, 

Damage to vessel, § 105, p 875 
Loss of or injury to cargo, §§ 14G, 352 
Owner of vessel for injuries caused, § S3, 
§ 85, p. 824 

Recovery for injuries on basis of, § 85, p. 824 
Vessel’s failuie to supply lights, § 85, p. S29 
Owner’s, 

Duty to furnish safe appliances and equip¬ 
ment and safe place to work, § 85, 
pp 825, 831 
Liability, 

Injuries caused by negligence, § 83; § S3, 
p. 824 

Injuries to stevedores or their employees, 
§ 85, p 824 

Passengers on vessel, liability for injuries to as 
result of acts of stevedores, § 193, p. 1116 
Proximate cause of injury, failure to furnish safe 
place to work, § 85, p. 828 
Seaworthiness, 

Evidence m action for personal injuries al¬ 
leged to have resulted from unseaworthi- 
ness, § 86, p. 847 

Liability for personal injuries as result of 
unseaworthiness, § 85, p 839 
Trimming of cargo, responsibility in respect of, 
8 105, p 876 


Stevedores—Continued, 

Vessel’s liability of vessel or owner for injuries 
to stevedores or their employees, § 85, pp. 
823-841 

Warnings of latent dangers or defects, duty of 
owner to give, § 85, p 828 

Watchmen, negligence resulting in injury, lia¬ 
bility of vessels, § So, p 825 
Stipulations, 

Carriage of passengers, exemption from liability 
for negligence iesulting in injury, § 195, p. 
1124 
Charters, 

Character of contract, § 34, p 689 
Construction, § 32, p 678 
Freight, § 160, p. 1065 

Penalties for nonperformance of contract, limita¬ 
tion, § 138 

Stockholders, limitation of liability, § 243, p. 1207 
Storage, 

Loss of or injury to, 

Cargo, statutory exemption of carrier from 
liability as applying to vessel used for, 

§ 127, p. 946 

Tow, liability of tug, § 243, p. 1209 
Presumptions, actions for loss of or injury to ves¬ 
sel caused by negligence, § 105, p 881 
Refusal of consignee to receive goods, 8 121 
Stores, limitation of liability, inclusion in value of 
vessel, § 242, p 1197 

Storms, loss of or injury to cargo caused by, liabil¬ 
ity for, § 125, p 935 
Stowage, 

See, also, Loading, generally, ante 
Burden of proof, negligence resulting in injury 
to vessel, § 105, p. 882 
Chartered vessel, § 40, p 718 

Liability for expense of stowage, § 41, p. 721 
Seaworthiness in respect of, § 36, p. 706 
Charterer, negligence, liability for damage to 
vessel, § 105, p. 878 

Customs and usages, compliance with as relieving 
carrier of liability for loss of or injury to 
cargo, § 141, p. 1003 

Damages, loss of or injury to vessel from, § 105, 
p 883 

Deck stowage, generally, ante 
Dunnage, element of proper stowage as respects 
liability for loss of or injury to cargo, § 141, 
p. 1005 

Evidence, loss of or injury to, 

Cargo, § 155; § 156, pp 1050,1052 
Vessel, § 105, p 882 
Loss of or injury to cargo, 

Evidence, § 133; § 156, pp. 1050, 1052 
Exemption of carrier from liability, 8 127, p. 
945; § 128, p 952 

Liability for improper stowage, § 141, pp. 

1001-1005 

Negligence, 

Deviation as respects liability for loss of 
or injury to cargo, § 144, p. 11015 
Liability for loss or mjuiy, § 141, p. 1002 
Limitation of liability for loss of or in¬ 
jury, § 131, p. 966 

Proximate cause as respects liability for 
loss of or injury, § 148 
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Stowage—Continued, 

Loss o£ or injury to cargo—Continued, 
Presumptions, § 1*54, p. 1042 
Loss of or injury to vessel, § 105, pp. 874, 878, 
880-883 
Negligence, 

Deviation as respects liability for loss of or 
injury to cargo, § 144, p. 1015 
Evidence, § 1156, p. 1052 

Liability for loss of or injury to cargo, § 141, 

p. 1002 

Limitation of liability for loss of or injury to 
cargo as affected, § 131, p. 066 
Loss of or injury to vessel, § 105, pp. 874, 
878, 880-882 

Presumptions, § 105, p 881; § 154, p. 1042 
Primary or secondary liability for negligence, 
§ 105, p 877 

Proximate cause as respects liability for loss 
of or injury to cargo, § 148 
Recovery for damage to vessel caused by, § 
105, p 874 

Presumptions as to negligence, § 105, p. 881; § 
154, p 1042 
Seaworthiness, 

Chartered vessels, § 36, p 706 
Consideration in determining exemption of 
carrier from liability for loss of or in¬ 
jury to cargo, § 127, p 045 
Requisites, § 140, p 999 
Responsibility in respect of, § 105, p 876 
Stevedores, generally, ante 

Tiial, actions for loss of or injury to vessel, § 105, 
p 883 
Stranding, 

Caie and custody of cargo, duty of carriers, § 149 
Chartered vessels, 

Damages recoverable, § 52, p. 751 
Reduction of charter hire, government char¬ 
ter, § 53, p 754 

Exemption of carrier from liability, 

Jettison of cargo, § 128, p 956 
Loss of or injury to cargo, § 128, p. 954; § 
134, p. 984 
General average, 

Damage resulting, § 228, p. 1173 
Losses incurred for preservation of ship and 
cargo, § 226 

Limitation of liability, jurisdiction of proceed¬ 
ings, § 250, p. 1235 
Loss of or injury to cargo, 

Direction of carrier from liability, § 133, p 
972, n. 29 

Exemption of carrier from liability, § 128, p. 

954; §134, p 984 
Liability, § 125, p 935 
Master, sale of vessel disabled by, § 65 
Seaworthiness, evidence of unseaworthiness, § 
13G, p 1054 
Stress of weather, 

Deviation as result of, liability for loss resulting, 
§ 123 

Shifting of cargo as result of, liability for loss or 
injury resulting, § 141, p. 1002 
Strict construction, charters, government charter, § 
53, p. 752 


Strikes, 

Contract of affreightment, excuse for nonperform¬ 
ance, § 108, p. 897 

Demurrage, liability for delay caused, § 215 
Exemption of carrier from liability for loss of or 
damage to cargo as result, § 133, p. 974 
Subcharters, § 30, pp. 665-668 

Bills of lading, subcharterer as agent to sign, § 
112, p. 907 

Demurrage, liability, § 205 

Implied warranty of vessel for service intended,. 
§ 36, p. 703 

Lien on cargo for freight charges, § 45 
Submarine cables, negligent navigation resulting in in¬ 
jury to, liability of vessel or owner, § 77, p 805 
Subrogation, chartered vessels, damages for injury 
to, § 52, p. 749 
Suction or swell, 

Costs m action for damages resulting, § 81, p. 815 
Negligence in navigation, liability for damages 
resulting, § 77, p 803 

Sunday, lay days, exclusion in computing, § 217. 
Sunken vessels, 

Chartered vessels. 

Damages recoverable, § 52, p 750 
Liability for loss, government charter, § 53, 
p. 756 

Limitation of liability arising from sinking, § 243,. 
p 1207 
Supercargo, 

Advances, lien for, § 173 
Compensation, § 173 
Definition, § 171 
Delegation of authority, § 171 
Liens, § 173 

Master as, § 63, p. 780; § 172 
Nature of duty, §§ 171,172 
Supplies, 

Agents, liability of owner for supplies ordered 
by, § 74 

Bottomry or respondentia power of master to 
Execute bottomry bond to obtain money for 
supplies, § 91 

Give bond for supplies, § 92 
Charters, ante 
Contracts for, liability of 
Master, § 70 
Owners, § 74 

Coowners, liability in respect of, § 16, p. 627 
Deviation for purpose of obtaining, liability for 
loss of or injury to cargo resulting, § 144, p. 
1014 

Jury questions, actions against vessel or owner, 
§ 81, p. 814 

Managing owner or ship’s husband, power to bind 
owners, § 17 
Master, 

Implied authority to bind vessel, § 63, p. 778 
Liability of owner for supplies ordered by, § 
74 

Personal liability on contracts, § 70 
Mortgaged vessels, liability for as between par¬ 
ties to mortgage, § 24, p 652 
Registered owner, liability for, § 74 
Sale of vessel, liability of, 

Buyer, § 23, p. 641 
Seller, § 23, p. 639 
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Supplies—Continued, 

Seaworthiness, § 140, p. 1000 
Surveys, port wardens, § 8 
Suspension, 

License of officers of vessels, § 6 
Voyage, demurrage, delay occasioned by, § 211 
Sweat, cargo, exemption of carrier from liability, § 
128, p 956; § 133, p 980; § 184, p 983 
Swimming pools, passenger vessel, warning passengers 
of risk in using during heavy seas, § 193, p. 1114, 
n. 58 

Tallymen, chartered vessels, expenses, § 41, p. 721 
Tampering with motive power or instrumentalities of 
navigation of vessels, criminal liability, § 12, pp. 
616-618 
Taxes, 

Mortgaged vessels, priority of lien, § 24, p. 649 
Tonnage taxes, § 4, pp. 579-5S2; § 41, p. 724 
Taxicabs, carriage of passengers, use of carriers’ 
premises by operators of, § 174 
Telegrams, charter party affected by, § 28, p 661 
Temporary detention of vessel, transshipping cargo, 
§ 115, p. 919 

Tenancy in common, coowners of vessel, § 16, p 622 
Tender, 

Chartered vessel, § 37, p 711 
Freight charges, §§ 164-167, pp 1074^1078 
Loss of or injury to cargo after, liability of car¬ 
rier, § 147 

Passenger carrying vessels, care required in re¬ 
spect of, § 193, p 1119 
Termination, 

Bottomry bond, § 96 
Charter party, § 31, p 669 
Theft, 

Baggage of passenger on vessel, liability for loss, 
§ 196, p. 1133 

Cargo, presumptions, § 154, p 1032 
Crew, liability for articles stolen, § 152 
Limitation of liability for loss or damage to cargo 
by, § 133, p. 980 
Third persons, 

Carriage of passengers, protection against in¬ 
juries by, § 193, p 1114 

Chartered vessels, mjuiies caused toy, rights of 
owner as against, § 52, p. 750 
Charters, rights and liabilities, § 54 
Demurrage, liability of charterer for delays caus¬ 
ed by acts of, § 215 
Freight, lien of, '§ 170, p. 1081 
Loss of or injury to cargo, 

Carriers having right of action against, § 151 
Statutory exemption of carrier from liability 
as applying to, § 127, p 947 
Part owners of vessel, liability as to, § 16, p. 626 
Passenger tickets, purchase for passenger, § 182, 
p. 1097 

Personal injuries, liability in respect of, § 83 
Threats, passengers on vessel, liability m respect of, 
§ 193, p. 1115 
Through bills of lading, 

Fire damage ro cargo, exemption of carrier from 
liability, § 129, p. 963 
Operation and effect, § 113, p 913 
Transshipment under, § 115, p. 920 
Tickets, carriage of passengers, § 182, pp. 1096-1101 
Regulation of sale, § -179, p. 1090 


Time 

Cargo, 

Actions for loss or injury to, §§ 136, 150 
Attachment of liability for loss or injury, § 
125, p. 934 

Exemption of carrier from liability for loss 
of or injury to, § 127, p. 945 
Liability of carrier for loss or injury as af¬ 
fected, § 126 

Presumptions as to time of loss or injury, § 
1-54, p. 1034 

Carriage of passengers, commencement of voyage* 
§ 184 

Charters, ante 
Contracts of affreightment, 

Delivery of goods, § 109 
Effective date, § 106, p 889 
Demurrage, computation of, § 220 
Forfeitures, prosecution of, § 11, p. 609 
Freight, 

Payment of, § 164 

Performance of contract of affreightment, § 
108, p. 894 
General average, 

Actions relating to, § 238 
Adjustment, § 233 
Limitation of liability, ante 
Loss of or injury to cargo, 

Action for, §§ 136,150 

Exemption of carrier from liability as affect¬ 
ed, § 127, p 945 

Liability of carrier as affected, § 126 
Presumptions, § 154, p 1034 
Time liability attaches, § 125, p. 934 
Mortgage of vessels, refiling, § 25, p. 659 
Payment of freight, § 164 
Seaworthiness, § 140, p. 1001 
Warranty, § 140, p. 996 
Title and ownership, §§ 13-25, pp 619-659 

Accounting, part owners as entitled to, § 16, p„ 
627 
Actions, 

Enforce rights and liabilities of vessel or 
owner, § 81, pp 800^815 
Part owner to recover share of earnmgs, § 16* 

p. 628 

Advanced freight, change of ownership as affect¬ 
ing, § 161, p. 1071 
Agency, 

Managing owner or ship’s husband, § 17 
Master for owners, § 63, pp. 777-782 
Bill of sale, proof by as essential, § 15 
Bottomry bond, capacity of owner to execute, § 
91 

Breach of charter by owners, § 47, pp. 733-736 
Burden of proof, § 15 

Actions to enforce rights and liabilities of 
vessel or owner, § 81, p. 810 
Cargo, presumption, § 154, p 1032 
Charters, generally, ante 
Contract for building vessel, § 14 
Control of vessel, right of as between co-owners* 
§ 16, p 624 

Coownership, § 16, pp. 622-629 
Costs, actions to enforce rights and liabilities of 
vessel or owner, § 81, p. 814 
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Title and ownership—Continued, 

Demurrage, liability of charterer for delay caus¬ 
ed by acts of owner of vessel, § 214 
Disagreement between co-owners, sale of vessel 
on, § 16, p 625 

Dissent from voyage or use of vessel by majority 
owners, security lequned, § 16, p 625 
Dissenting owners, sharing in profits, § 16, p 626 
Documentary evidence, necessity, § 15 
Duties of co-owners, § 16, p 624 
Effect of, 

Charter, § 34, pp 686-701 
Emollment of vessel, § 3, p. 576 
Enrollment, 

Certificate as evidence of ownership, § 15 
Effect of enrollment, § 3, p. 576 
Evidence, § 15 

Actions to enforce rights and liabilities of 
vessel or owner, § 81, p 810 
Criminal prosecution, § 12, p 614 
Implied agreement as to passing of title, § 14 
Injunction, part owner as entitled to, § 16, p 
629 

Joint ownership, § 16, pp 622-629 
Jurisdiction, actions against vessel or owner, § 
81, p 809 

Liabilities of owner, §§ 72-82, pp. 796-816 
Actions for, § 81, pp. 809-815 
Co-owners, § 16, p 623 

Liens, part owner for services rendered, § 16, p 
629 

Limitation of liability, owner’s right to, § 241 
Loss of vessel, partnership holding as teiminated, 
§ 16, p 623 
Majority owners, 

Dissent from voyage or use of vessel by, se¬ 
curity required, § 16, p. 625 
Right of control, § 16, p. 624 
Managing owner, § 17 

Contribution from co-owners for expense, 
§ 16, p. 627 

Master, agency for owners, § 63, pp 777-782 
Minority owners, rights of, § 16, p. 624 
Mortgage of vessels, generally, ante 
Nationality of vessel determined by, § 1 
Nature of interest of two owners, § 16, pp 
622-629 

Notice, actions to enforce rights and liabilities 
of vessels and owners, § 81, p. 809 
Parol evidence, admissibility for purpose of prov¬ 
ing, § 15 

Pait owners, generally, ante 
Paities, action to enforce rights and liabilities 
of vessels and owners, § 81, p 809 
Partners, 

Sale of vessel, § 19 

Partnership as terminated, § 16, p 623 
Several owners of vessel, § 16, p 623 
Pcisonal property rules as controlling, § 13 
Pleading, action to enforce rights and liabilities 
of vessels and owneis, § 81, p 809 
Powers of co-owners, § 1C, p. 624 
Presumptions, § 15 

Actions to enforce rights and liabilities of 
vessel or owner, § 81, p 810 
Cargo, § 154, p. 1032 
Joint owners, § 16, p 623 


Title and ownership—Continued, 

Process, actions to enforce rights and liabilities 
of vessels and owners, § 81, p 809 
Register or registry, 

Document of title, § 15 
Proof of ownership, § 15 
Validity of title as dependent on, § 13 
Remedies of part owners, § 16, p 628 
Rights of owners, §§ 72-82, pp. 796-816 
Actions to enfoice, § 81, pp. 809-815 
Co-owners, § 16, p 623 
Sale of vessel, generally, ante 
Sea letter as certificate of ownership, § 15 
Security, majority owneis using vessel after dis¬ 
sent by minority, § 16, p 625 
Sharing in profits, part owners, § 16, p 625 
Ship’s husband, § 17 

Tenancy in common, co-owners, § 16, p. 622 
Trial, actions against vessel or owner, § 81, p 
S13 

Use of vessel, right of as between co-owners, § 16, 
p 624 

Weight and sufficiency of evidence 'as to, § 15 
Wrecked vessel, § 259 

Wnlten instrument, proof of ownership as re¬ 
quiring, § 15 

Tonnage taxes, § 4, pp 579^582 

Chartered vessels, liability for, § 41, p. 724 

Tornadoes, chartered vessel, liability of charteier for 
damages caused by, ■§ 52, p. 747 

Torts, 

Chartered vessels, liability in respect of, § 34, p 
696 

Damages, measure of, § 81, p 815 
Lien for injury inflicted by, § 80 
Master, 

Liability of vessel or owner, § 78 
Measure of damages, § 81, p 815 
Operation of vessel, persons liable, § 79 
Rights and liabilities of vessels or owner, §§ 76- 
S0, pp. 800-809 

Towage, 

See, also, Tugs, generally, post 
Bills of lading, provisions relating to, § 113, p. 
912 

Charter party distinguished from contract of, § 
26 

Chartered vessels, liability for expense of, § 41, 
p. 724 

Demurrage, delay in towing vessel out to sea 
after loading, § 211 

Deviation as respects liability for loss of or in¬ 
jury to cargo resulting, § 144, p. 1016 
General average, expense of at port of refuge, § 
228, p. 1176 

Limitation of liability, injury to or loss of tow 
and cargo, § 243, p. 1209 
Loss of or injury to cargo, 

Joint liability, § 152 
Limitation of liability, § 243, p 1209 
Statutory exemption of carrier from liability 
as applying, § 127, p 946 
Mortgage claim, priority of lien, § 24, p. 649 
Navigation of tows, responsibility of tug, S 77, p. 
803 

Transfer, 

Bills of lading, § 114 
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Transfer—Continued, 

Passenger tickets, § 182, p 1100 
Vessel, 

Forfeiture for prohibited transfer, § 11, p 
602 

Registry as affected, § 3, p 575 
Transportation, 

Burden of proof in action for damages for breach 
of duty, § 124 

Damages for failure to transport, § 124 
Evidence in action for damages for breach of 
duty, § 124 

Excuse for delay in, § 123 
Liability, 

Carrier for loss or injury to cargo for lack 
of inspection, § 142 
Loss caused by delay, § 123 
Parties to actions for breach of duty, $ 124 
Pleading in action for breach of duty, § 124 
Presumptions in action for breach of duty, § 124 
Transshipment, § 115, pp 918-921 

Contracts, reservation of privilege in, § 115, p. 

920 

Deviation 'as respects liability for loss of or in¬ 
jury to cargo resulting, § 144, p. 1016 
Freight, 

Charges, voluntaiy payment by shipper, § 167 
Right to as affected, § 160, p. 1067 
General average, expense of at port of refuge, ■§ 

230 

Loss of or injury to cargo, persons or vessels 
liable, § 152 

Treaties, tonnage or light duties, preservation of 
rights acquired under, § 4, p. 580 
Trespassers, 

Carriage of passengers, personal injury, care re¬ 
quired to avoid, § 193, p 1113 
Personal injuries, liability of vessel or owner, § 

84, p. 820 

Trial, 

Charters, actions involving, § 56, p. 771 
Freight, actions for, § 169 
General average, action to enforce, § 238 
Loading, actions for loss of or injury to vessel, § 

105, p. 883 

Loss of or injury to cargo, actions for, § 157 
Master, actions relating to, § 71, p 795 
Mortgaged vessels, foreclosure, § 24, p. 653 
Personal injuries sustained on or about vessel, 
actions for, § 86, p 847 

Rights and liabilities of vessel or owner, actions 
to enforce, § 81, p. 813 
Sale of vessels, 

Actions for price or value, § 23, p. 640 
Buyer’s actions for damages, § 23, p 644 
Stowage, actions for loss of or injury to vessel, § 

105, p. 883 

Trimming ship, loss of or injury to cargo, exemption 
of carrier from liability in respect of, § 128, p. 

053 
Tugs,* 

See, also, Towage, generally, 'ante 
Carriage of passengers, exception from regula¬ 
tory statutes, § 178 

Loss of or injury to cargo, joint liability, § 152 
Navigation of tow, responsibility for, § 77, p. 803 
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Typewritten provisions, 

Bill of lading, prevailing effect, § 113, p 910 
Charters, construction, § 32, p. 676 
Underlapping voyage, chartered vessels, § 39 
Underwater exhaust, operating water craft without, 
offense, § 12, p. 614 
United States, 

Charter by, § 53, p 752 

Limitation of liability, right to benefit as owner 
of vessel, § 241 

Unloading Discharge of cargo, generally, ante 
Unseaworthiness. Seaworthiness, generally, ante 
Usages. Customs and usages, generally, 'ante 
Use of vessel, co-owners, right of as between, § 16, p. 
624 

Usury, bottomry bond, § 90 

Valuation, general average, basis of, § 235, p. 1183 
Value, cargo, 

Limitation of liability of carrier in respect of, § 
137 

Loss of or injury to cargo, measure of recovery, 
§ 158, p 1058 
Variance, 

Carriage of passengers, actions involving, § 199 
Charters, actions on, § 56, p 764 
Limitation of liability, proceedings to obtain, § 
254, p 1246 

Loss of or injury to cargo, actions for, § 153, p. 
1030 

Personal injuries sustained on or about vessel* 
actions for, § 86, p 843 
Ventilation, 

Cargo, loss of or injury to, 

Evidence, § 156, p. 1051 

Liability of carrier for loss resulting from 
failure to provide, § 142 
Seaworthiness, requisites, § 140, p. 998, n. 5 
Venue, limitation of liability, proceedings to obtain. 

§ 250, pp 1232-1236 
Verdict, 

Loss of or injury to cargo, actions for, § 157 
Personal injuries sustained on or about vessel* 
actions for, § 86, p 850 

Vermin, damage to cargo by, exemption of carrier 
from liability, § 133, p 974; § 134, p. 985 
Vessels. See specific heads 

Vis major, demurrage, liability for delay resulting, § 
216 
Voyage, 

Abandonment, right to freight as affected, § 160* 
p 1065 

Chartered vessels, § 39 

Compensation under charter for voyage out 
and return, $ 42, p. 726 

Injury to vessel during unauthorized voyage* 
liability of charterer, § 52, p. 747 
Master, dismissal of master employed for, § 58 
Wages. Compensation, generally, ante 
Waiver, 

Cargo, 

Delivery, place of, § 118, p. 924 
Loss of or injury.to cargo, post, this head 
Carriage of passengers, personal injuries, stipula¬ 
tions, 

Notice of claim, § 195, p 1127 
Time to sue, $ 195, p. 1129 
Charters, ante 
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Waiver—Continued, 

Contract of affreightment, 

Arbitration clause, § 108, p. 894 
Defense in action for breach, § 108, p. 808 
Delay, loss of or injury to cargo, 

Delay in bringing suits, § 136 
Liability for loss or injury as affected, § 145 
Demurrage, § 218 
Deviation, 

Effect, § 144, p. 1008 

Right of action for damages for loss result¬ 
ing, § 124 

Exemption of carrier from liability for loss of or 
injury to cargo, $127, p. 947 
Fire loss to cargo, statutory immunity of earner, 
§ 129, p 959 

Foreclosure of mortgage on vessel, irregularities, 
§ 24, p 654 

Freight, lien, % 170, pp. 1080,1082 

General average, interest on contribution, § 233 

Lien, 

Freight, § 170, pp 1080, 1082 
Loss of or injury to cargo, § 159 
Sale of vessel, seller’s lien, § 23, p. 640 
Limitation of liability, ante 
Loss of or injury to cargo, 

Delay, 

Bringing suit, § 136 
Effect on liability, § 145 
Exemption of earner from liability, § 127, 
p 947 

Fire loss, statutory immunity of carrier, § 
129, p. 959 
Lien, § 159 

Limitation of liability, § 131, p. 967 
Notice of loss or claim, § 135, p 988 
Master, lien for wages or disbursements, § 69 
Mortgage of vessels, irregularities in foreclosure 
sale, § 24, p 654 
Sale of vessel, 

Lien of seller, § 23, p. 640 
Waiver of inspection as affecting warranty, 
§ 22 

War risk insurance, conditions precedent to ac¬ 
tion, § 9, p 590 

War, 

Carriers of passengers, excuse for nonperform¬ 
ance of contract, § 183 

Chartered vessels, compensation for losses, gov¬ 
ernment charters, § 53, p. 755 
Charters, performance excused by, § 31, p. 670 
Contracts of affreightment, declaration of war as 
excuse for nonperformance, § 108, p 896 
Control during time of, § 9, pp. 587-598 
Deviation on 'account of, liability for loss of or 
injury to cargo resulting, § 144, p. 1011 
Insurance, ante 

Operation of vessels by director general of rail¬ 
roads in time of, § 9, p. 596 
Stipulations relieving carrier from liability for 
loss or damage resulting, § 123 
Warehouseman, 

Liability of carrier as, § 117 
Negligence resulting m damage to cargo in cus¬ 
tody of carrier as, burden of proof, § 154, p. 
1039 


Warning, 

Hatches, dangerous or defective condition, lia¬ 
bility for injury to employees of independent 
contractor as affected, § 85, p 831 
Passengers on vessel, duty to warn of dangers, 
§ 193, p 1113 

Stevedores, etc, latent dangers or defects, duty 
of giving, § 85, pp. 828, 832 
Warranties, 

Bills of lading, recitals 'as, § 113, p. 910 
Charters, 

Construction of statements as, § 32, p. 678 
Repudiation for breach of, § 31, p. 670 
Seaworthiness of vessel, § 36, p. 702 
Deviation, contract of carriage, § 144, p 1008 
Freight, contracts of affreightment, § 106, p 8S9 
Implied warranties; generally, ante 
Sale of vessels, § 22 
Seaworthiness, ante 
Watchmen, 

Chartered vessels, liability for cost of, § 41, p 
724 

Stevedores, liability of vessel for negligence caus¬ 
ing injury, § 85, p. 825 

Wearing apparel, passengers on vessels, baggage as 
including, § 196, p. 1131 
Weather conditions, 

Delay due to, liability for damage to Cargo re¬ 
sulting, § 145 

Demurrage, liability for delay caused by, $ 216 
Weight, 

Bills of lading, conclusiveness of recitals as to, 
§ 113, p. 914 

Freight, payment determined by, § 161, p. 1072 
Whaling vessels, limitation of liability, extent of lia¬ 
bility, § 242, p. 1201 
Wharves, 

Care required of wharfinger to avoid injury to 
vessel loading or discharging cargo, § 105, 
p. 880 

Chartered vessels, 

Injury to cargo on wharf, § 40, p. 720 
Liability for cost or expense of wharfage, § 
41, pp. 722, 724 

Delivery of cargo on or at, sufliciency, § 118, p. 
922 

Contract of affreightment, § 109 
Freight charges, expenses in connection with 
wharfage, § 102 

Liability of carrier for loss of or injury to cargo, 
§ 147 

Cargo delivered on wharf without notice to 
consignee, § 147 

Mortgaged vessels, wharfage, priority of liens, § 
24, p. 650 

Passenger carrying vessels, duty with respect to 
safety of passengers, § 193, p. 1119 
Winchmen, chartered vessels, 

Liability for expense, § 41, p. 723 
Status and duties, § 34, p. 695 
Windstorm, anchored vessels, care required of mas¬ 
ter, | 77, p 803, n. 4 

Wireless, passenger vessels, statutory regulation, § 
179, p. 1089 

Words and phrases. Definitions, generally, ante 
Workmen’s compensation, limitation of liability in 
respect of award, § 243, p. 1206 
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Wrappers, cargo, exemption of carrier from liability 
for loss as result of insufficiency, § 133, p. 973 
Wrecks, §§ 258-262 

Abandonment, ownership as affected, § 259 
Attempt to save goods from as affecting liability 
for loss of cargo, § 125, p 935 
Care and custody of cargo, duty of carrier, % 149 
Carriage of passengers, stoppage of voyage be¬ 
cause of, § 187 

Chartered vessels, damages recoverable, § 52, 
p 751 

Definition, § 258 
Distinctions, § 258 

Embezzlement of money belonging to ship on 
deserting it, § 262 

Freight, right as affected, § 160, p. 1069 
General average, 

Loss arising from shipwreck without design, 
§ 228, p. 1171 

Stranding of ship to avoid, § 228, p. 1173 
Injuries to, recovery by owner, § 261 
Limitation of liability, 

Jurisdiction of proceedings, § 250, p. 1235 
Wreck as vessel entitled to, § 240 


W recks—Continued, 

Marking in navigable waters, § 260 
Master, 

Compensation as affected, § 68, p. 789 
Sale of vessel disabled by, § 65 
Storage or transshipment of cargo in case of, 
§ 66 

Offenses relating to, § 262 
Property right, § 259 
Protection of, § 260 
Registry, eligibility, § 3, p. 574 
Removal as menace to navigation, § 260 
Sale and application of proceeds, § 260 
Theft of property from, criminal liability, § 262 
Writing, 

Charters, 

Controlling effect of written provisions, § 32, 
p 676 

Necessity, § 28, p. 661 

Freight, contract of affreightment as requiring, 
§ 106, p 885 

Ownership of vessel, proof by written instrument 
as essential, § 15 
Sale of vessel, § 20 
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Abbreviations, use of, § 3 
Acknowledgment as substitute, § 1 
Admissibility of evidence respecting, § 8 
Adoption of signature, § 2 
Affixing, 

Manner of, § 2 
Mode of, § 7 

Official signature, § 9 
Agent, signature through, § 6 
Aiding signer in affixing signatiue, § 5 
Approval, signature written by another, § 2 
Attestation, mark, necessity, § 4 
Authentication, 

Fixing signature for purpose of, § 1 
Presumption, % 8 

Body of instrument, location in, § 2 
Burden of proof, 

In respect of, § 8 
Maik, signature by, § 8 
Character, adoption as signature, § 2 
Circumstantial evidence, maik, proof of signature by, 
§ 8 

Comparisons, § 1 

Cross mark, substitute for signature, § 4 
Customs and usages, § 1 
Definition, § 1 

Mark as signature, § 4 
Designation, adoption as signature, § 2 
Distinctions, § 1 

Engraved signature, validity, § 7 
Evidence, § 8 

Execution, distinguished, § 1 
Facsimile signature, sufficiency, § 7 
Official signature, § 9 
Fictitious name, signing in, § 2 
Figures, adoption as signature, § 2 
Forgery, admissibility of evidence to show, § 8 
Form name, signing in, § 2 
Genuineness, evidence of, § 8 
Hand of another, § 6 
Hand of party, § 5 
Handwriting, 

Necessity of being in, § 5 
Presumptions as to, § 8 
Subscription in, § 1 
Hoad of instrument, location at, § 2 
Illiterate poisons, mark as signature, § 4 
Indorsement as equivalent to, § 1 
Infirm peisons, mark as signature, § 4 


Initials, use of, § 3 

Official signature, § 9 
Intent, § 1 

Mark as signature, § 4, n. 92 
Interchangeable terms, § 1 
Lead pencil, signature with as sufficient, § 7 
Lithogiaphed signature, sufficiency, § 7 
Location, § 2 

Mark used as signature, § 4 
Manner of affixing, § 2 
Mark, 

As signature, § 4 

Burden of proving signature by, § 8 
Making for person at his direction, § 6 
Proof of signature by, § 8 
Mode of affixing, § 7 

Official signature, § 9 
Necessity, § 1 
Official signature, § 9 
Personal signature, necessity, § 2 
Photographed signature, validity, § 7 
Place for signature, § 2 
Presumptions, § 8 
Printed signature, validity, § 7 
Public officers, official signatures, § 9 
Purpose, § 1 

Ratification, signature written by another, § 2 
Requisites and validity, §§ 2-9, pp. 1280-1295 
Rubber stamp, official signaluie by, § 9 
Sealed instruments, necessity, § 1 
Stamped signature, validity, § 7 
Statutory provisions. 

Exclusiveness of form prescribed by, § 2 
Mark, 

As signature, § 4 
Witnessing signature by, § 4 
Sufficiency of signature, § 2 
Symbol, adoption as signature, § 2 
Third persons, signature made for signer by, § 6 
Typewritten signature, 

Official signature, § 9 
Validity, § 7 

Validity, §§ 2-9, pp. 1286-1295 
Variance, effect of, § 2 
Witness, signing as, § 2 

Witnesses, mark, attestation of signature by, § 4 
Words and phrases, § 1 
Mark as signature, § 4 
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Abolition of slavery, § 10 
Actions by or against, § 7 

Freedom, actions to obtain, § 9 
Assault and battery, criminal liability, § 8 
Attachment, liability to, § 4 
Bastards, § 11 

Beating, ci lminal liability, § 8 
Bequest to, validity, § 7 
Birth, origin by, § 1 

Capital offenses, jurors on trial of slaves for, § 8 
Captivity, origin by, § 1 

Caniers, responsibility in transporting slaves, § 4 

Children of slaves, status as, § 8 

Chinese coolie trade, constitutional prohibition, § 10 

Citizenship, manumission as conferring, § 10 

Civil rights and liabilities, § 7 

Collateral inheritance, § 11 

Color, presumptions resulting, § 3 

Comity, recognition of slavery as matter of, § 1 

Commerce, slave trade as, § 2 

Common carriers, responsibility of transporting slaves, 

§ 4 

Concealment, 

Criminal liability, § 4 

Slave charged with capital crime, offense, § 8 
Conflict of laws, legitimizing issue, § 11 
Conspiracy, inciting, § 6 
Constitutional pro * isions, 

Abolition of slavery, § 10 
Fugitive slaves, § 5 
Pioi 4 rty light m, § 4 
Contracts, § 7 

Freedom, § 10 

Crimes and offenses by or against, § 8 
Freedmen, § 10 

Cruel or unusual punishment, § 4 
Criminal liability, § 8 
Customs and usages, origin of slavery, § 1 
Damages, freedom, slave as entitled to damages on 
securing, § 0 

Deed, manumission by, § 10 
Definitions, § 1 

Manumission, § 10 
Devise to, validity, § 7 
Discontent, inciting, § 6 
Emancipation, § 10 

legitimizing issue, § 11 
Offspring of slaves, § 3 

Escape, fugitive slave laws for purpose of preventing, 

§ 5 

Evidence, status as, § 3 

Extraterritorial effect, legitimizing issue, statute pro¬ 
viding for, § 11 

Forfeitures, vessels engaging in slave trade, § 2 
Free negroes, regulations respecting, § 6 
Freedmen, contracts made during slavery, enforce¬ 
ment, § 7 


Freedom, right to and proceedings for, § 9 
Fugitive slave laws, § 5 
Gift, transfer by, § 4 
Harboring, 

Criminal liability, § 4 
Escaped slaves, punishment, § 5 
Hiring out, § 4 

Homicide, criminal liability, § 8 

Ill treatment, criminal liability, § 8 

Immigration, free negroes, statutory regulations, § 6 

Immovables, status as, § 4, n 57 

Importation, state regulation, § 6 

Importation of slaves, § 2 

Inheritance, 

Children of slave marriages, § 11 
Rights in respect of, § 7 
Insurrection, inciting spirit of, § 6 
Intoxicating liquors, sale to slaves, § 6 
Kidnapping, criminal liability, § 4 
Larceny, criminal liability, § 8 
Legality of slavery, § 1 
Legitimizing issue, § 11 

Life, duty of owner to protect and preserve, § 4 
Loaning, § 4 
Manumission, § 10 

Issue of manumitted slaves born subsequent 
thereto, § 3 
Presumptions, § 3 
Marriage, legitimizing issue of, § 11 
Master, defined, § 1 
Mayhem, criminal liability, § 8 
Mexican peonage, constitutional prohibition, § 10 
Mortgage, phrase as subject to, § 4 
Municipal regulations, § 1 
Nature of slavery, § 1 
Necessaries, duty of owner to provide, § 4 
Obedience, right to compel, § 4 
Offenses by or against, § 8 
Origin of slavery, § 1 
Overseer, 

Defined, § 1 

Statutory requirements, § 6 
Persons constituting slaves as subj'ect to be made 
slaves, § 3 

Pledges, security for debt, § 4 
Political institution, slavery as, § 1 
Political status, § 7 
Prescription, freedom acquired by, § 9 
Presumptions, 

Manumission, § 3 
Status as, § 3 

Property, right to acquire or hold, § 7 
Emancipated slave, § 10 
Property in, § 4 
Punishment, 

Compelling obedience, § 4 
Criminal offenses, freedmen, § 10 
Offenses by slaves, § 8 
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Purchase, freedom by way of, § 9 

Rape, criminal liability, § 8 

Real property, status as, § 4 

Rebellion, inciting spirit of, § 6 

Reclamation, escaped slaves, fugitive slave laws, § 5 

Registration, 

Freedom, failure to register as resulting m, § 9 
Statutory requirements, § 6 
Regulations, § 6 

Removal from state, freedom as resulting, § 9 
Retroactive operation, legitimizing issue, statute re¬ 
lating to, § 11 
Sales, § 4 
Social status, § 7 
Status socially, civilly, etc., § 7 
Manumitted slaves, § 10 
Statutory provisions, 

Freedom, enforcement of rights, § 9 
Fugitive slave laws, § 5 


Statutory provisions—Continued, 

Legitimizing issue, § 11 
Manumission, § 10 

Persons constituting slaves or subject to be made 
slaves, § 3 

Registration or i egulation, § 6 
Theft of slaves, criminal liability, § 4 
Torts, § 7 

Trading in slaves, § 2 
Transfer, § 4 

Trespass, liability of owner for, § 7 
Trusts, property held in, § 7 

Usurpation of dominion as creating status, § 3 
Voluntary sale, origin by, § 1 
Warranties, sale of slave, § 4 
Wills, 

Manumission by, § 10 
Transfer by, § 4 


End of Volume 
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80 CJS 1 


SET. 

page 1 

—As a Noun. 

1. Similarly defined 

(1) A “set” is a number of things of the same or 
similar kind ordinarily used together, a collection of 
articles which naturally complement each other — 
Kaicher v Philadelphia Fire & Marine Ins Co, 108 
A 2d 638, 640, 32 N J Super 496 

—Phrases. 

Set apart. 

13. Or—Benedict v Lee, 256 P 2d 507, 512, 198 Or 
378 

To separate from the rest 

Or—Benedict v Lee, 256 P 2d 507, 512, 198 Or 378 

page 2 

Set up. 

21. Not referring to something in existence 
“Set up” does not refer to something already in 
existence but means to bring into being, to create, to 
originate, or to set up—Adams v Adams, 58 N W 2d 
172, 181, 156 Neb 778 

Other phrases: 

24 . Other phrases employing the word “set” 

(1) “Set forth” and “set out” ordinarily mean to 
recite or narrate facts or circumstances, to describe or 
to incorporate—Castleberry v Evatt, 67 NE2d 861, 
864, 147 Ohio St 30, 167 A L R 198 

Ohio—Moore v Foreacher, 105 N E 2d 80, 82, 91 Ohio 
App. 28. 

(2) Ohio—Miller v City of Cleveland, 146 N E 2d 
178, 182 

SET-OFF AND 
COUNTERCLAIM 

§ 1. Definitions and Nature 
Library References 
Set-Off and Counterclaim «=»1 et 
seq. 

page 4 

1. U.S —CJjS. cited In Flying Tiger Line, Inc v 
US., 170 F.Supp. 422, 425, 145 Ct CL 1 
a—Kars v. Knauf, 141 N E 2d 410,13 Ill. App 2d 219. 
Mo.—Cross v. Robinson, App., 281 S.W 2d 22-CJ.S 
quoted In Standard Insulation A Window Co. v 
Dorrell, App., 309 S,W.2d 701, 704 
N J.—Gibbins v. Koeuga, 296 A.2d 557, 121 N J Super 
252 

Pa.—Swan v Malishiskt, 47 Luz L Reg 35—Topelski v 
Universal South Side Autoa, Inc, 180 A 2d 414, 
407 Pa. 339. 

w 5 

3. Whether against plaintiff or another defend¬ 
ant 

Pa —Topelski v Universal South Side Autos, Inc, 180 
A.2d 414, 407 Pa 339 

4. NY-Soto v. Catherwood, 317 NYSJd 70, 35 
AD.2d 395 

6 . Fiatatial differences preserved 

Md —Holloway v. Chrysler Credit Corp., 246 A,2d 265, 
251 Md. 65 

7. Tex.—dA died to E. E. Farrow Co. y US Nat. 

Bank of Omaha, Qv App., 358 S W.ld 934, 935, 
err. ref. no rev. err. 

8. Maaa.—B. H. Hinds, Inc. v. CooUdge Bank A Trust 

Co, 372 N.E2d 259, 6 Mats.App 5 
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§ 2. -Recoupment 

Library References 
Set-Off and Counterclaim <§=>6. 

11. US—US for Use and Benefit of Greenville 
Equipment Co v US Cas Co, DC Del, 218 
F Supp 653—Montgomery Ward A Co v Robert 
Cagle Bldg Co, DC Tex, 265 FSupp 469— 
United Overseas Bank v Veneers, Inc, D C Md, 
375 FSupp 596 

Alaska—Hopkins Const Co v Reliance Ins Co, 475 
P 2d 223 

Iowa—Farmers State Bank v Cook, 103 N W 2d 704, 
251 Iowa 942 

Mo —C.J S cited in Burger v Wood, App, 446 S W 2d 
436, 437 

N J —Beneficial Finance Co of Atlantic City v Swag- 
gerty, 432 A 2d 512, 86 N J 602 

Ohio—Akron Nat Bank A Trust Co v Roundtree, 395 
NE2d 525, 60 Ohio App 2d 13, 14 0 0 3d 10 

Or—Rogue River Management Co v Shaw, 411 P 2d 
440, 243 Or 54 

12. DC —Baylor v Bortolussi, App, 194 A 2d 653 

Iowa—Fanners State Bank v Cook, 103 N W 2d 704, 

251 Iowa 942 

Miss —Hedges v Louisiana Agr Supply Co, 120 So 2d 
136, 238 Miss 805 

NH—Zurback Steel Corp v Edgcomb, 411 A 2d 153, 
120 NH 42 

S C —Mullins Hospital v Squires, 104 S E 2d 161, 233 
SC 186 

Va—National Bank A Trust Co at Charlottesville v 
Castle, 85 SE2d 228, 196 Va 686 

Other definitions 

(2) Ky—Reliance Ins Co v Com, Dept of 

Transp , App, 576 SW2d 231 

Wis —Zweck v D P Way Corp, 234 N W 2d 921, 70 
Wis 2d 426 

“Equitable recoupment” etc. 

(2) Other matters 

US—Missouri Public Service Co v US, DC Mo, 
245 FSupp 954, affd. CA, 370 F2d 971—Mm- 
skoff v U S, D C N.Y, 349 F Supp 1146, affd., 
C.A, 490 F 2d 1283 

Anz—'W J Kroeger Co. v Travelers Indem Co, 541 
P.2d 385, 112 Anz 285 

13. U S — Amencan Cement Corp v U S, D C Pa, 
234 FSupp 375 

Conn—St Mary’s Hospital v Torres, Com PI, 370 
A 2d 620, 33 Conn Sup 201 

NJ—C F Seabrook Co v Beck, 417 A.2d 89, 174 
NJ Super 577 

Tex—Southern Pac Co v Porter, 331 S.W 2d 42, 160 
Tex 329 
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15. Iowa—Kaltoft v Nielsen, 106 NW2d 597, 252 
Iowa 249 

16. US—CJJS. quoted in Stanley v Clark, DC 
N.H, 159 FSupp 65, 67 

Statutory right 

N.Y—Dysart v U.S, 340 F2d 624, 169 a O 276 

19, Mo —CJ.S. cited In Burger v Wood, App, 446 
SW2d 436, 437 

Inherent right 

Utah—Freston v Gulf Oil Co,—U.S., 565 P 2d 787 

20. SC —Mullins Hospital v Squires, 104SE2d 161, 
233 S C 186 

24. Ga.—H. R Kaminsky A Sons, Inc v Yarbrough, 
281 SR2d 289, 158 Ga App 523. 

N.Y —Constantino v State, 415 NYS2d 966, 99 
Misc2d 362, 

25. US-Herring v. US, DGN.C, 131 F-Supp 
536—Stanley v Clark, DCNH, 159 FSupp 65 
—U.S for Use and Benefit of Greenville Equip¬ 
ment Co, v. US Cas Co, D CDel., 218 F Supp 
653 

Arte.—Ness v Greater Arizona Realty, Inc, App, 572 
P2d 1195, H7 Arte. 357 


Del—Household Finance Corp v Hobbs, Super, 387 
A 2d 198 

Ga —Allied Enterprises, Inc v Brooks, 93 S E 2d 392, 
93 Ga App 832 

Md—Coffman v Hayes, 270 A 2d 808, 259 Md 708 

Mo—Freeman Contracting Co v Lefferdink, App, 
419 S W 2d 266—Schroeder v Prince Charles, Inc, 
427 S W 2d 414—Tile-Craft Products Co v Colo¬ 
nial Properties, Inc, 449 SW.2d 653, app after 
remand. Sup, 498 S W 2d 547 

Ohio—Continental Acceptance Corp v Rivera, 363 
NE2d 772, 50 Ohio App 2d 338, 4 00 3d 287, 
cert den 98 S Ct 180, 434 U S 857, 54 L Ed 2d 
129 

Or—Housley v Lmnton Plywood Ass’n, 311 P 2d 432, 
210 Or 520—Rogue River Management Co v 
Shaw, 411 P 2d 440, 243 Or 54-CJ.S. cited in 
Allied Timber Co v Department of Revenue, 677 
P2d 33, 37, 296 Or 412 

Wis—CJJS cited in Zweck v D P Way Corp, 234 
N W 2d 921, 925, 70 Wis 2d 426 

27. Ga—Kuhlke Const Co v Mobley, Inc, 285 
S E 2d 236, 159 Ga App 777 

28. US—Stanley v Clark, DCNH, 159 FSupp 
65 

Conn —Jewett Gty Trust Co v Gray, Super, 390 A 2d 
948, 35 Conn Sup 508 

Del—Hosuehold Finance Corp v Hobbs, Super, 387* 
A 2d 198 

III —Olm Mathieson Chemical Corp v J J Wuellner A 
Sons, Inc, 218 NE 2d 823, 72 HI App 2d 488 

Mo —Clayton Brokerage Co of St Louis, Inc v Pilla, 
App, 632 SW2d 300 

RI—C J.S. dted in Villa v Hedge, 188 A 2d 904, 906, 
96 RI 52 

SC—Mullins Hospital v Squires, 104 S E2d 161, 233 
SC 186 

29. US—Stanley v Clark, DCNH, 159 FSupp 
65 
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30. Ala —Walker v. Southern Trucking Corp , 219 
So 2d 379, 283 Ala 551, 37 ALR 3d 1013 

Ga —Allied Enterprises, Inc v Brooks, 93 S E2d 392, 

93 Ga App 832 

Ill.—Olm Mathieson Chemical Corp v J J Wuellner A 
Sons, Inc, 218 NE2d 823, 72 HI App 2d 488 

Iowa—CJ S. quoted at length in Moms Plan Leasing 
Co v, Bingham Feed A Grain Co, 143 NW2d 
404, 414, 259 Iowa 404 

Mo —Forsythe v Starnes, App,, 554 $ W 2d 100 

Pleas of recoupment, etc. 

Ala —Barfield v Wnght, 240 So 2d 593, 286 Ala 402 

31. HI—Olm Mathieson Chemical Corp v J I 
Wuellner A Sons, Inc, 218 NE2d 823, 72 HI 
App 2d 488 

32. Iowa—Fanners State Bank v Cook, 103 N W 2d 
704, 251 Iowa 942—Kaltoft v Nielsen, 106 
NW2d 597, 252 Iowa 249 

Mo —CJ.S. dted In Blickhan v Trans World Airlines, * 
305 SW2d 743, 746 

Or —Community Bank v Eli 564 P 2d 685, 278 Or 
417, reh den 566 P2d 903, 279 Or 245 

The theory of recoupment, etc. 

Iowa—Moms Plan Leasing Co. v. Bingham peed A 
Grain Co, 143 N W 2d 404, 259 Iowa 404 

Mo —Staab v, Thomson, App,, 579 S.W 2d 414. 

NY—Constantino v State. 415 NYS,2d 966, 99 
Misc2d 362 

33. RI—GJ.S cited in Villa v. Hedge, R.I, 188 
A.2d 904, 906, 96 RI 52 

35. Mo—GJ.S. dted in Freeman Contracting Com¬ 
pany v Lefferdink, 419 S W4d 266, 276 

Vt,— CJS. dted te Daigle v Conley, 135 AJd 744, 
747,(121 Vt 305. 

§ 3. -Set-off in General 

36. U.S.—Montgomery Ward A Co v Robert Cagle \ 
Bldg Co. D.C.Tex, 263 FJttpp 469-UnSt*d 
Overseas Bank v Veneers, Inc, DE tyty flU 3B5 • 

1 l i i* j/i Into ',i 
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§ 3 SET-OFF AND COUNTERCLAIM 

Page 7 


F Supp 596—C J.S ated in Matter of Johnson, 
C AVa., 552 F 2d 1072, 1078 
DC—Local 31, Nat Ass’n of Broadcast Emp and 
Technicians (AFL-CIO) v Timberlake, App, 409 
A 2d 629 

Ga —Gwinnett Commercial Bank v Flake, 260 S E 2d 
523, 151 Ga App 578 

Ind—Bnndle v Anglin, App, 202 NE2d 279, transf 
to. Sup, 208 NE2d 476, 246 Ind 601 
Mo —GJ.S. ated in Edmonds v Stratton, App, 457 
S W 2d 228, 232 

N Y —CJS. ated in James Talcott, Inc v Wmco Sales 
Corp, 199 NE2d 499, 14 NY 2d 227, 250 NY 
S 2d 416, 419—Chatham Sec Corp v J R Willi- 
ston & Beane, 254 N Y S 2d 436, 22 A D 2d 260, 
affd 213 NE2d 311, 16 NY 2d 1016, 265 NY 
S 2d 900 

Ohio—Akron Nat Bank & Trust Co v Roundtree, 395 
NE2d 525, 60 Ohio App 2d 13, 14 00 3d 10 
Or—Community Bank v Ell, 564 P2d 685, 278 Or 
417, reh den 566 P 2d 903, 279 Or 245 
Va—National Bank & Trust Co at Charlottesville v 
Castle, 85 SE2d 228, 196 Va 686 
Wis —Zweck v D P Way Corp, 234 N W 2d 921, 70 
Wis 2d 426 
Other definitions 

(4) Or—Rogue River Management Co v Shaw, 411 
P2d 440, 243 Or 54 
(6) Additional definitions 

US—Motto v US, 360 F2d 643, 175 CtCl 862 
Anz —W J Kroeger Co v Travelers Indem Co, 541 
P 2d 385, 112 Anz 285 

Ind —Zalud v Ethan Associates, App, 418 N E 2d 309 
Md —Bamer v Marine Midland Trust Co of Southern 
New York, 284 A 2d 418, 263 Md 596 
NJ—Keegan v Keegan’s Estate, 431 A 2d 183, 179 
NJ Super 242 

37. U S —Whitney Bros Plumbing & Heating, Inc v 
U S, D C Alaska, 224 F Supp 860—In re Applied 
Logic Corp, CANY, 576 F2d952 

NJ—Frank Bnscoe Co v Suburban Trust Co, 242 
A 2d 54, 100 NJ Super 431 
N Y —Pekofsky v State, 180 N YS 2d 930, 15 Misc 2d 
358 

Ohio—Walter v National City Bank of Cleveland, 330 
NE2d 425, 42 Ohio St 2d 524, 71 0O2d 513 
Or—Brown v Lobdell, 585 P 2d 4, 36 Or App 397 
N C —Old Southern Life Ins Co v Bank of North 
Carolina, N A , 244 S E 2d 264, 36 N C App 18 

38. N C —General Tire & Rubber Co v Distributors, 
Inc, 111 SE2d 614, 251 NC 406 

39. Utah—Seal v Tayco, Inc, 400 P 2d 503, 16 Utah 
2d 323 

40. Held procedural economy 

US—Columbia Aircraft Co v US, DCNY, 163 
FSupp 932 

page 8 

41. Exercisable upon default 

NY—Marine Midland Bank—New York v Graybar 
Elec Co, Inc, 363 N E 2d 1139, 41 N Y 2d 703, 
395 N Y S 2d 403, 97 A.L R 3d 1104 
45. US—Western Cas & Sur Co v US, 109 
FSupp 422, 124 Q Cl 156 
Fla — CJS. quoted at length in Chappell v Chappell, 
App, 253 So 2d 281, 283 

N.Y —Seneca v Novaro, 437 N Y S 2d 401, 80 A D 2d 
909 

47. Fla —CJ.S. cited in Hamm v City of Milton, 
App, 358 So 2d 121, 122 

Mass—Massachusetts Motor Vehicle Reinsurance Fa¬ 
cility v, Commissioner of Ins, 400 N E 2d 221, 379 
Mass 527 

48* La,—Young Oil Co of Louisiana, Inc v Durbin, 
App 2 Cir., 412 So,2d 620 

50. Cal,—Kruger v Wells Fargo Bank, 113 Cal Rptr 
449, 521 P2d 441, 11 C3d 352, 65 ALR3d 
1266 

51. U S.—Lucerne Products, Inc v Skil Corp, D C 
Ohio, 489 F.Supp 1128, 


Cal —Barnhill v Robert Saunders & Co, 177 Cal Rptr 
803, 125 C A 3d 1 

53, Cal —Margott v Gem Properties, Inc, 111 Cal 
Rptr 1, 34 C A 3d 849 

Del—Pettinaro Const Co, Inc v Lmdh, 428 A 2d 
1161 

55, US—CJS cited in Dias v Bank of Hawaii, 
CA9 (Hawaii), 764 F2d 1292, 1294 

57. Anz—Nutter v Occidental Petroleum Land & 
Development Corp, App , 573 P 2d 532, 117 Ari 2 
458 

N J —C J S. quoted in Koppel v Olaf Realty Corp , 162 
A 2d 306, 312, 62 NJ Super 103 

58, NJ—CJjS quoted m Koppel v Olaf Realty 
Corp, 162 A 2d 306, 312, 62 NJ Super 103 

61. Cal — Steinmeyer v Warner Consolidated Corp, 
116 Cal Rptr 57, 42 C A 3d 515 

§ 4. -Statutory Set-Off 

page 9 

63. US —CJ,S cited in Stanley v Clark, DCNH, 
159 F Supp 65, 66 

Ala—Ryan v Ryan, 123 So 2d 102, 271 Ala 243, 100 
A L R 2d 919 

Anz—Pacific Guano Co v Pinal County Land Co, 
399 P 2d 122, 1 Anz App 34 

Conn—General Consolidated, Limited v Rudmck & 
Sons, Inc , Cir A D , 237 A 2d 386, 4 Conn Cir 
581 

Del—Delaware Chemicals, Inc v Reichhold Chemi¬ 
cals, Inc, Ch, 121 A 2d 913, 35 Del Ch 493 

Wis —Zweck v D P Way Corp, 234 NW2d 921, 70 
Wis 2d 426 

64. US —CJS cited in Stanley v Clark, DCNH, 

159 FSupp 65, 66 

Anz—Pacific Guano Co v Pinal County Land Co, 
399 P 2d 122, 1 Anz App 34 

§ 5. -Equitable Set-Off 

page 10 

76. Fla —CJJS. quoted at length In Chappell v Chap¬ 
pell, 253 So 2d 281, 283. 

77. Ill —Reinhard v Reinhard, 153 N E 2d 285, 19 
Ill App 2d 223 

78. Mo—CJ.S. quoted in Watson v Hams, 435 
S W 2d 667, 676, 38 A L R 3d 582 

S C —W M Kirkland, Inc v Providence Washington 
Ins Co, 216 SE 2d 518, 264 SC 573 

83. US—CJS cited in Dias v Bank of Hawaii, 
C A 9 (Hawaii), 764 F 2d 1292, 1294 

Cal —Advance Indus Finance Co v Western Equities, 
Inc, 343 P 2d 408, 173 C A 2d 420 

85 Cal—In re Smith’s Estate, 268 P2d 53, 123 
C A 2d 844—Eistrat v Humiston, 324 P 2d 957, 

160 C A 2d 89 

page XI 

87. Fla —C J S. quoted at length in Chappell v Chap¬ 
pell, App, 253 So 2d 281, 283 

88. N H —City of Concord v 5,700 Square Feet of 
Land, 427 A 2d 46, 121 NH 170 

Wis—Application of Manson, 130 NW2d 182, 24 
Wis 2d 673 

page 12 

99, Cal—Salaman v Bolt, 141 Cal.Rptr 841, 74 
C A 3d 907 

2. Iowa—National Equipment Rental, Ltd v Esther- 
ville Ford, Inc, 313 NW2d 538 

Special circumstances 

NH—Varney v General Enolam, Inc, 257 A 2d 11, 
109 NH 514 

Mutual demands 

(2) Other statements 

Cal —Advance Indus Finance Co v Western Equities, 
Inc, 343 P 2d 408, 173 C A 2d 420 


Equitable set-off held proper 

(3) Other instances 

Cal—Hughes Tool Co v Max Hmnchs Seed Co, 169 
Cal Rptr 160, 112CA3d 194 
Mich—Ellis v Phillips, 110 NW2d 772, 363 Mich 
587 

4 N H —Varney v General Enolam, Inc, 257 A 2d 
11, 109 NH 514 

5. Anz —Advanced Living Center v T J Bettes Co 
of Cal, 464 P 2d 656, 11 Anz App 336 
7. Cal—Kroepsch v Muma, 77 Cal Rptr 348, 272 
C A 2d 467 

page 13 

19. Ill—Remhard v Reinhard, 153 NE2d 285, 19 
Ill App 2d 223 

23. Cal—Sorensen v Allred, 169 Cal Rptr 441, 112 
CA3d 717, 10 ALR4th 937 
26. Ala—Ryan v Ryan, 123 So 2d 102, 241 Ala 243, 
100 ALR2d 919 

page 14 

32. U S —Federal Deposit Ins Corp v Mademoiselle 
of Cal, C A Cal, 379 F2d 660 

Cal—In re Smith’s Estate, 268 P 2d 53, 123 CA2d 
844—Kroepsch v Muma, 77 Cal Rptr 348, 272 
C A 2d 467 

Kan—George v W-G Fertilizer, Inc, 469 P2d 459, 
205 Kan 360 

Or—Korlann v E-Z Pay Plan, Inc, 428 P2d 172 

33. NY —Canale v New York State Dept of Taxa¬ 
tion and Finance, 378 N Y S 2d 566, 84 Misc 2d 
786 

Or—Korlann v B -Z Pay Plan, Inc, 428 P2d 172 

35. Colo—Walter E Heller & Co v Lindsey, 361 
P 2d 979, 146 Colo 452 

36. Ga —McLendon v Galloway, 116 S E 2d 208, 216 
Ga 261 

38. Cal —In re Smith’s Estate, supra, n 32 

page 15 

45. Colo—Walter E Heller & Co v Lindsey, 361 
P2d 979, 146 Colo 452 

Ga —Gordy Tire Co. v Dayton Rubber Co, 114 S E 2d 
529, 216 Ga 83—McLendon v Galloway, 116 
SE2d 208, 216 Ga 261 

46. Ga —Gordy Tire Co v Dayton Rubber Co, 114 
SE2d 529, 216 Ga 83 

§ 6. -Counterclaim 

Library References 
Set-Off and Counterclaim <s=>9. 

51. Md —East v Gilchrist, 445 A 2d 343, 293 Md. 
453, app after remand 463 A 2d 285, 296 Md 
368 

53. Anz—W J Kroeger Co v Travelers Indem Co, 
541 P 2d 385, 112 Ariz 285 
Cal —Holtzendorff v Housing Authority of City of Los 
Angeles, 58 Cal Rptr. 886, 250 CA2d 596, cert, 
den 88 $Ct. 775, 389 U S 1038, 19 L.Ed2d 827 
Iowa—Grantham v Potthoff-Rosene Co, 131 NW2d 
256, 257 Iowa 224—CJ S quoted in Grantham v 
Potthoflf-Rosene Co, 131 NW2d 256, 260, 257 
Iowa 224 

Kan—Belger Cartage Service, Inc v Holland Const 
Co, 582 P2d 1111, 224 Kan 320 
Mo.—Bauer v Rutter, App, 256 S W 2d 294 
N H —CJjS. cited in Varney v General Enolam, Inc, 
257 A 2d 11, 13, 109 NH 514 
S.C —W L Smith Supply Co, Inc v, Dixie Plumbing, 
Heating & Air Conditioning, Inc, 200 S E.2d 446, 
261 SC 443 

Tex —Smith v Lone Star Cadillac, Inc, Civ App., 470 
S W 2d 791 

Other definitions 

(4) Further definitions , 

Colo —Transport Clearings of Colo, Inc. v Lmstedt, 
376 P 2d 518, 131 Colo 166 
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Idaho—-Kelson v Ahlbom, 393 P 2d 578, 87 Idaho 519, 
13 ALR3d 274 

Mo—Standard Insulation & Window Co v Dorrell, 
App, 309 SW2d 701—Schroeder v Pnnce 
Charles, Inc , 427 S W 2d 414—State ex rel Saupe 
v Swink, App, 475 S W 2d 466 
N J —Atlantic City Hospital v Fmkle, 265 A 2d 853, 
110 NJ Super 435 

N Y — Pleatmaster, Inc v Consolidated Trimming 
Corp, 156 NYS2d 662 

N C —Batts v Gaylord, 116 S E 2d 424, 253 N C 181 
SC—White v Jackson, 166 SE2d 211, 252 SC 274 
Tex—Parker County v Spindletop Oil and Gas Co, 
628 S W 2d 765 

54. Conn — Williams v Dumais, Super, 385 A 2d 
686 , 34 Conn Sup 247 

Fla—Florida Fuel Oil, Inc v Springs Villas, Inc, 95 
So 2d 581 

Idaho—Resource Engineering, Inc v Siler, 500 P2d 
836, 94 Idaho 935 

Iowa—CJ.S. quoted in Grantham v Potthoflf-Rosene 
Co, 131 N W 2d 256, 260, 257 Iowa 224 
Mo—Standard Insulation & Window Co v Dorrell, 
App, 309 S W2d 701 

N Y —Goerss v Goerss, 235 N Y S 2d 261, 37 Misc 2 d 
999 

page 16 

60. U.S —Fontenot v Roach, D C Tenn , 120 F Supp 
788 

Anz—Pacific Guano Co v Pinal County Land Co, 
399 P 2d 122, 1 Anz App 34 
N H —Phinney v Levine, 381 A 2d 735, 117 NH 968 
S C —W M Kirkland, Inc v Providence Washington 
Ins. Co, 216 S E 2 d 518, 264 S C 573 

Purpose of counterclaim 

Ala—Givens v General Motors Acceptance Corp, 
Civ., 324 So 2d 277, 56 Ala App 561 
NY—Braman v Rochester Gas & Elec Corp, 388 
N Y S.2d 407, 54 AD 2d 174 

61. Permissive and mandatory counterclaims 

Ind —Nelson v Butcher, 352 N E 2d 106, 170 Ind App 

101 

62. Anz—Pacific Guano Co v Pinal County Land 
Co, 399 P 2d 122, 1 Anz App 34 

65. Iowa—Folkner v Collins, 91 N.W.2d 545, 249 
Iowa U41 

N.C.—Ethendge v Wescott, 94 S E 2 d 846, 244 N C 
637 

Cross demand 

III—-01m Mathicson Chemical Corp. v J J Wuellner & 
Sons, Inc., 218 NE.2d 823, 72 Ill.App2d 488 

66. N.C—Etheridge v Wescott, 94 SE2d 846, 244 
N.C 637. 

Avoidance of multiplicity of suits 

Fla—Block v Orlando-Orange County Expressway 
Authonty, App, 313 So 2d 75 
Tex.—Carter v. Walton, Civ,App, 469 SW2d 462 

67. Ind —Jones Drilling Corp v Rotman, 195 N E 2d 
857, 245 Ind. 10 

N C.—Etheridge v. Wescott, 94 S E.2d 846, 244 N C 
637 

68. N.C.—Ethendge v Wescott, 94 S.E2d 846, 245 
N.C 637. 

69. Ark.—Harrison v, Glass, 572 SW2d 143, 264 
Ark. 428. 

Iowa—Folkner v. Collins, 91 N.W2d 545, 249 Iowa 
1141. 

70. Cal,—Smith v. Royal Mfg Co, 8 Cal Rptr 417, 
185 C,A,2d 315. 

Fla —Jonea-Mfthoney Corp. v. C.A. Fielland, Inc, 
App,, 114 Sa2d 18. 

Iowa—Folkner v. Collins, 91 NW2d 545, 249 Iowa 
1141 

N.Y.—Hennquez v, Mission Motor Lines, Inc, 339 
NY.S2d 478, 72 MUe.2d 782 
Wyo.—Hawkeye-Sec Ins. Co. v Apodaca, 524 P 2d 
874 


SET-OFF AND 


Counterclaim wholly dependent on legally insuf¬ 
ficient other counterclaims must fall 

N Y —Barocas v Schweikart & Co . 311 N Y S 2d 445, 
63 Misc 2d 131 

71 Mo —Forsythe v Starnes, App , 554 S W 2d 100 
N C —Durham Lumber Co v Wrenn-Wilson Const 
Co, 107 SE2d 538, 249 NC 680 
Tex—Adams v Isbell, Civ App , 615 S W 2d 254 
72. Fla —Jones-Mahoney Corp v C A Fielland, 
Inc, App, 114 So 2d 18 

74, Mass —Mackey v Rootes Motors, Inc, 204 
N E 2d 436, 348 Mass 464 

Or—Glaser v State Const Co, 251 P 2d 441, 196 Or 
625 

76. Ga—Massey v Government Emp Co, 221 
S E 2d 238, 136 Ga App 377 

§ 7. -Counter Complaint 

78. Md—Murphy v Board of County Com’rs, 284 
A 2d 261, 13 Md App 497 

Tex—Smith v Lone Star Cadillac, Inc , Civ App , 470 
S W 2 d 791 

Cross-claim 

Conn—Williams v Dumais, Super, 385 A 2d 686 , 34 
Conn Sup 247 

N Y —Sehgson v Chase Manhattan Bank, Nat Ass’n, 
376 N Y S 2d 899, 50 A D 2d 206 

§ 8. -Reconvention 

page 17 

82. La —McCoy v State Farm Mut Ins Co, App, 
129 So 2d 66 

83. Defendant as plaintiff 

La—Monroe “ 66 ” Oil Co v Hightower, App, 180 
So 2d 8 

§ 9. -Compensation 

89. La—Tolbird v Cooper, 143 So 2d 80, 243 La 
306 

91. Other definitions 

(3) La—Wadhngton v Barron, App, 91 So 2d 448 

page 18 

94. La—Tolbird v Cooper, 143 So 2d 80, 243 La 
306—Long v Matthews, App, 186 So 2d 868 , writ 
ref 187 So 2 d 739, 249 La 576 

96. US—Clarkson Co Ltd v Shaheen, DCNY, 
533 FSupp 90S 

La—Tolbird v Cooper, 143 So 2d 80, 243 La 306— 
Pnngle-Associated Mortg Corp v Cox, 246 So 2d 
841, 258 La 499 
Unknown to debtors 

U S —U S v National Bank of Commerce, D C La, 
246 FSupp 597 

97. U S — U S v National Bank of Commerce, D C 
La, 246 F Supp. 597 

98. La —McDaniel v Rumore, App, UO So 2d 860— 
Yung v Magnolia Acceptance Corp, App, 180 
So 2d 222. 

2. La —Long v Matthews, App, 186 So 2d 868 , writ 
ref 187 So 2d 739, 249 La 576 
4. La —Long v Matthews, App, 186 So 2 d 868 , wnt 
ref 187 So 2d 739, 249 La 576 

§ 10. -Synonymity of, and Dis¬ 

tinctions Between Terms 

page 19 

13. Ala—Maxcy v Twilley, 271 So 2d 243, 289 Ala 
681 

15. Ala —Hewlett v. John Blue Emp Federal Credit 
Union, 344 So 2d 505, cert den Ex parte Hewlett, 
Civ., 344 So 2d 509 
Differences in subject matter 
(l) Ga.—Crow v Mothers Beautiful Co, 156 S E.2d 
193, 115 Ga.App 747 


COUNTERCLAIM §11 

Page 22 

page 20 

32. NC—Ethendge v Wescott, 94 SE2d 846, 244 
N C 637 

34. Vt—Templeton Const Co v Kelly, 296 A 2d 
242, 130 Vt 420 

36. Mo—Edmonds v Stratton, App, 457 SW2d 
228 

N Y —Pekofeky v State, 180 N Y S 2d 930, 15 Misc 2d 
358—Goldberg v Rothman, 322 N Y S2d 931, 66 
Misc 2d 981 

N C —Ethendge v Wescott, 94 S E 2d 846, 244 N C 
637 

38. Colo —Corbm Douglass, Inc v Kelley, 472 P 2d 
764, 28 Colo App 369 

In some jurisdictions, all distinctions 
between set-off, recoupment and coun¬ 
terclaim are abolished . 395 

39.5. Ohio—Bennett v Radlick, 145 N E 2d 334, 104 
Ohio App 265 

40. N Y —Constantino v State, 415 N Y S 2d 966, 99 
Misc 2d 362 

41. Ala—Darrow v Beneficial Finance Co, Ov 
App, 370 So 2d 1001, wnt den, Sup, 370 So 2d 
1005 

42. NY-Pekofsky v State, 180 NYS2d 930, 15 
Misc 2d 358 

Ohio—Nasco v Ferguson, App, 121 N E 2d 209—Con¬ 
way v Ogier, 184 NE2d 681, 115 Ohio App 251 

page 21 

44, Mo—Edmonds v Stratton, App, 457 SW2d 
228 

Or—Rogue River Management Co v Shaw, 411 P 2d 
440, 243 Or 54 

45 Kan-Doss v McClelland, 348 P2d 837, 186 
Kan 173 

46. Del —Household Finance Corp v Hobbs, Super, 
387 A 2d 198 

Tex—Southern Pac Co v Porter, 331 SW2d 42, 160 
Tex 329 

50. Ohio—Secrest v Standard Oil Co, 194 N E 2d 68 , 
118 Ohio App 270 

55. Ohio—Johnson v Sargent, 163 N E 2d 401, 10S 
Ohio App 16 

Need for affirmative relief 
NY—Appel v Denni, 75 NYS,2d 112—Reswick V 
Owens-Illinois Glass Co, 156 NYS2d 712 
59, Del —Delaware Chemicals, Inc v Reichhok 
Chemicals, Inc, Ch, 121 A 2d 913, 35 Del a 
493 

Detainer actions 

Wyo —Hurst v Davis, 386 P 2d 943 

§ ii, -Objects of, and Favoi 

Shown, Remedies 

page 22 

77. Mich—Lamb v. Oakwood Hospital Corp, 20 
NW2d 88,41 Mich App 287 

78. Cal —Flickinger v, Swedlow Engineering Co, 28 
P 2d 214, 45 C 2d 388 

Ind—Trout v Brown, 123 NE2d 647, 125 Ind Apj 
381 

Mo —Williams v Kaestner, App, 332 S W 2d 21 
NC—Standard Amusement Co v Tarkmgton, 1C 
S E 2d 398, 247 N C, 444.—Fust Nat Life. Ins G 
v Falconer, 158 S E 2d 793, 272 N C 702 
Okl—Permit v Holland, 360 P.2d 240—Meyer 
Vance, 406 P2d 996 

79 . u g —British Transport Commission v U S, Vi 
77 SCt 1103, 354 US 129, 1 LEd.2d 123 

Ala—Maxcy v TwiUey, 271 So.2d 243, 289 Ala. 68 
La—Cox v Cashio, App,, 96 So 2d 872, 

N Y —Ruzicka v. Rager, 111 N E 2d 878, 305 N 
191, 39 ALR2d288 

Or.—Mack Trucks, Inc v Taylor, 362 P 2d 364, 2 
Or. 376 
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§ 11 SET-OFF AND COUNTERCLAIM 


Page 22 

Sole purpose 

N Y —Schultz v Wilson, 297 N Y S 2d 478, 59 Misc 2d 
14 

83. Iowa—In re Hoelsher’s Estate, 87 NW2d 446, 
249 Iowa 444 

N Y —Moser v Fieland, 158 N Y S 2d 1020, 5 Misc 2d 
937 

NC—Standard Amusement Co v Tarkington, 101 
SE2d 398, 247 NC 444 

Okl—Perrault v Holland, 360 P2d 240—Meyer v 
Vance, 406 P2d 996 

SC—Few v Few, 122 SE2d 829, 239 SC 321 

page 23 

84. Anz—Pacific Guano Co v Pinal County Land 
Co, 399 P2d 122, 1 AnzApp 34 

Fla—wracast Associates, Inc v Hickey, 342 So 2d 77 

Neb—Midwest Laundry Equipment Corp v Berg, 119 
NW2d 509, 174 Neb 747 

NC—vanDooren v vanDooren, 246 SE2d 20, 37 
N C App 333, cert den 248 S E 2d 258, 295 N C 
653 

87. Limitations on right to set-off 

Cal —Norman v Bemey, 45 Cal Rptr 467, 235 C A 2d 
424 

§ 12. Jurisdiction 
Library References 

Set-Off and Counterclaim <£=>19. 

94. Fla—Simpson v Simpson, App, 247 So 2d 792 

N J —Mueller v Eucenham, 109 A 2d 462, 33 N J Su¬ 
per 156 

95. Ala —CJ S quoted in Allen v Zickos, 68 So 2d 
841, 844, 37 Ala App 361 


page 25 

11. NY—Orto Theatres Corp v Newins, 138 NY 
S 2d 550, 207 Misc 414 

15. Md—Holloway v Chrysler Credit Corp, 246 
A 2d 265, 251 Md 65 

Purpose 

HI —Olm Mathieson Chemical Corp v J J Wuellner A 
Sons, Inc, 218 NE2d 823, 72 Ill App 2d 488 

16. Requirement not abolished by Uniform 
Commercial Code 

Ga—Srochi v Kamensky, 162 S E 2d 889, 118 Ga App 
182, app after remand 174 SE2d 263, 121 Ga 
App 518 

19. Idaho—Temperance Ins Exchange v Carver, 365 
P 2d 824, 83 Idaho 487 

NY—Urbanski v Urbanski, 433 NYS2d 718, 107 
Misc 2d 215 

Ohio—Nemeth v Bittikofer, 124 NE 2d 467 

R I—Werner v Weiner, 321 A 2d 425, 113 RI 403 

20. US—Chapin A Chapin, Inc v McShane Con¬ 
tracting Co, Inc, DC Pa, 374 FSupp 1191 

Idaho—Temperance Ins Exchange v Carver, 365 P 2d 
824, 83 Idaho 487 

N C —Morgan v Brooks, 85 S E 2d 869, 241 N C 527 

21. Ark —Smith v Cruthis, 499 S W 2d 852, 255 Ark 
217 

Fla —Pesce v Linaido, App, 123 So 2d 747 

22. Ala—CJS cited in Darrow v Beneficial Fi¬ 
nance Co, Civ App, 370 So 2d 1001, 1003, writ 
den, Sup, 370 So 2d 1005 

24. Okl—Sullivan v Wheeler, App, 566 P2d 160 

§ 14. Remedies as Affected by 
Agreement, Waiver, of Es¬ 
toppel 


page 24 

97. Pa —Respecki v Mowery, 45 Ene 349 

98. Ga—Autry v Palmour, 184 SE2d 15, 124 Ga 
App 407 

§ 13. Statutory Provisions and 
What Law Governs 

Library References 
Set-Off and Counterclaim <&=»2, 
3. 

5. N Y —Getlan v Hofstra University, 342 N Y S 2 d 
44, 41 A.D2d 830, app den 303 NE2d 72, 33 
NY. 2 d 646, 348 N YS2d 554 

6 . Md—Edmunds v Lupton, 252 A 2d 71, 253 Md 
93 

7. Statutes construed 

Ill—Miller v. Bank of Pecatomca, 403 NE2d 1262, 38 
Ill Dec 658, 83 III App 3d 424 

Miss—Johnson v Richardson, 108 So 2 d 194, 234 Miss 
849 

Court not justified in erecting bar not prodded 
by statute 

Iowa—North Iowa Steel Co v Staley, 112 N W 2d 364, 
253 Iowa 355 

liberal construction 

Ga—Claude A Hinton, Jr, Inc v Institutional Inves¬ 
tors Trust, 211 S.E2d 169, 133 Ga App 364 

9* Ark.—Pulaski County v. Horton, 276 S W 2 d 706, 
224 Ark 864 

Cal.—Bewley v. Riggs, 68 Cal Rptr 520, 262 C A 2d 
188 

Fla —Jones-Mahoney Corp v C A Fielland, Inc, 
App., 114 So.2d 18 

Kan-In re Meyer’s Estate, 381 P.2d 546, 191 Kan 
408 

Statute held applicable only to suits at law 

Tenn,—Hood Lumber Co. v. Five Points Lumber Co, 
249 S W,2d 896, 193 Tenn. 681 
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27. Ga—City Stores Co v Henderson, 156 SE2d 
818, 116 Ga App 114 

N Y —Jones Motrola Corp v Troy Industries, Inc , 307 
N Y S 2d 899, 33 A D 2d 1029 
N C —Crosrol Carding Developments, Inc v Gunter A 
Cooke, Inc, 183 SE2d 834, 12 NCApp 448 
29. Idaho—Resource Engineering, Inc v Siler, 500 
P 2d 836, 94 Idaho 935 

37. US—de Arellano v Jacques Coe & Co, CA 
NY, 403 F2d 1012 

N Y — Lemer v Rivera, 206 N Y S 2d 865, 25 Misc 2d 
558 

Tex —Machann v Machann, Civ App, 269 S W,2d 826, 
err ref no rev err —City of Fort Worth v Pippen, 
439 S W 2d 660 

Circumstances not constituting waiver 
(5) Ind—Nelson v Butcher, 352 NE2d 106, 170 
IndApp 101 

Ky—Mullenax v Lighthouse Realty Corp of Port 
. Charlotte, 402 SW 2d 437 
Utah—Bethers v Wood, 352 P 2d 774, 10 Utah 2d 313 
Wash—In re Kubicks’ Estate, 513 P2d 76, 9 Wash 
App 413 

39. Fla—Cheezem Development Corp v Maddox 
Roof Service, Inc, App, 362 So 2d 99 

§ 15. Existence of Cause of Action 
of Plaintiff 

page 27 

4S. Cal —Babb v Superior Court of Sonoma County, 
92 Cal Rptr 179, 479 P 2d 379, 3 C 3d 841—Dab¬ 
ney v Shippey, 115 Cal Rptr 526, 40 C A 3d 990 
Md—Edmunds v Lupton, 252 A 2d 71, 253 Md 93 
Presupposes existence of claim by plaintiff 
US—US v Raefeky, DCPa, 19 FAD 355 

49. Ala —Davis v Evans, 74 So 2d 705, 261 Ala 548, 
48 A L R 2d 740 

50. US — State of Ala ex rel Gallion v Rogers, 
DCAla, 187 FSupp 848, affd, CA, 285 F2d 


430, cert den 81 S O 1085, 1086, 366 U S 913, 6 
LEd 2d 236, 237 

Ga—Southern Ry Co v Insurance Co of North 
America, 183 SE2d 912, 228 Ga 23 

53. Md —Edmunds v Lupton, 252 A 2d 71, 253 Md 
93 

Interpleader 

N M —Travelers Ins Co v Montoya, 566 P 2d 105, 90 
NM 556 

§ 16. Actions in Which Remedy 
Available 

Library References 
Set-Off and Counterclaim <£=>13 
et seq. 

54. Ill —In re Knight, 208 N E 2d 679, 60 Ill App 2d 
457 

Permitted in special statutory proceedings 

Ga.—General Acceptance Corp v Bishop, 190 S E 2d 
825, 126 Ga App 421 

Impermissible m special proceedings 

Ark —Coleman v Coleman, 520 S W 2d 239, 257 Ark 
404 

55. Counterclaim allowable in interpleader ac¬ 
tion 

Fla—Trak Microwave Corp v Medans Management, 
Inc, App, 236 So 2d 189 
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59. N J —Hudson City Contracting Co v Jersey City 
Incinerator Authority, 111 A 2d 385, 17 N J 297 

61. Injunction 

N J —Keuper v Wilson, 268 A 2d 760, 111 N J Super 
502 

65. Neb—Tilden Bank v Retzlaff, 199 NW2d 734, 
188 Neb 834 

70. Cal—Turem v Texaco, Inc, 46 Cal Rptr 389, 
236 C A 2d 758 

Pa—Johns v Smith, 53 LackJur 279—Thomas v 
Vcnnen, 17 D A C2d 379, 107 PL J 24—Fores- 
man v Brockerhoff, 23 D A C 2d 515 

Tenn —Julian Engineering Co v R r J & C W Fletch¬ 
er, Inc, 253 S W 2d 743, 194 Tenn 542. 

§ 17. — On Contracts in General 

75. In action on note 

Ill —Bogdan v Ausema, 179 N E 2d 401, 33 HI App 2d 
294 

76. Cal —Bank of America Nat Trust A Sav Ass’n v 
Lamb Finance Co, 303 P 2d 86 , 145 C A 2d 702. 

Cannot be used against sealed instrument 

Va —City of Richmond v Chesapeake A Potomac Tel 
Co of Va, 14Q SE2d 683, 205 Va 919. 

77. US—R L Pohlman Co. v Keystone Consol 
Industries, Inc, D C Mo, 399 F Supp 330 

Ga—Bums Brick Co v Adams, 127 S E 2 d 26, 106 
Ga App 416—General Acceptance Corp v Nix 
Foid, Inc., 129 SE2d 202, 107 Ga App. 32 

Mo—Byers v. Lemay Bank A Trust Co., 282 S.W.2d 
512, 365 Mo 341 

Neb —Midwest Laundry Equipment Corp v Berg, 119 
NW2d 509, 174 Neb. 747 

N Y —Loudee Iron A Metal Co. v. D. Alper A Co, 146 
N Y.S2d 422, 286 AppDiv 707—Geddes v Ro¬ 
sen, 255 N Y$.2d 585, 22 AJD2d 394, affd. 210 
NE2d 362, 16 N Y,2d 816, 263 NYS.2d 10 

Okl —Brown v Holden, 410 P 2d 528 

Pa —Rose v Etcher, 1 D A C 2d 759, 17 Fay L J 157. 

Vt—Anderson v Knapp, 225 A 2d 72, 126 Vt 129 

78. Ga—Dell v. Kugel, 109 SE,2d 532, 99 Ga App 
551 

80. Loan counterclaimable against claim for 
overtime 

US—Irby v Davis, DC Ark, 311 F.Supp 577 
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§ 18* -Unliquidated Demands 

82. U S —American Training Service, Inc v Com¬ 
merce Union Bank, D C Tenn, 415 F Supp 1101, 
affd, C A, 612 F 2d 580 

83. Md—Great Atlantic & Pac Tea Co v Royal 
Crown Bottling Co, 220 A 2d 598, 243 Md 280 

§ 20. -For Taxes 

page 29 

95. Me —Inhabitants of Town of Milo v Milo Water 
Co, 163 A 163, 131 Me 372 

NJ — Brunner v Morrison, 196 A 716, 123 NJEq 
224 

N C —Town of Zebulon v Dawson, 5 SB 2d 535, 216 
NC 520 

Tenn —Southern Ry Co v City of Ehzabethton, 10 
Tenn App 119 

96. Mass—Boston Five Cents Sav Bank v City of 
Boston, 61 NE2d 124, 318 Mass 183 

97. La —State v Weaver, App, 55 So 2d 279 

§ 21. -For Torts 

page 30 

3. Not limited to contracts 

RI—Di Chiaro v Spinto, 150 A 2d 637, 89 R I 50 

6. Ga —Hayes v O’Shield Buick Co, 94 S E 2d 44, 94 
Ga App 177 

8. Md.—Great Atlantic ft Pac Tea Co v Royal 

Crown Bottling Co, 220 A 2d 598, 243 Md 280 

9. Ala —Ladd v. Townsell, 79 So 2d 709, 38 Ala App 

181 

In suit for tortious conversion 

La—Tolbird v Cooper, App, 136 So 2d 83, remd 143 
So 2d 80, 243 La 306, Neff v Ford Motor Credit 
Co, App, 347 So 2d 1228 

14. Del —Pawley v, Brooks, Super, 199 A 2d 322, 7 
Storey 283 

16, Ga—Hayes v O’Shield Buick Co, App, 94 
S E,2d 44, 94 Ga App 177 

La—Bryson v Batcs-Crumley Chevrolet Co, App, 
171 So, 605. 

Mass —Lane v Volunteer Co-op, Bank, 30 N E 2d 821, 
307 Mass. 508 

21. Del —Pawley V Brooks, Super,, 199 A 2d 322, 7 
Storey 283 

Trover 

Ga,—Hayes v O’Shidd Buick Co, 94 SE2d 44, 94 
GaApp, 177—Martin v Phelps, 155 SE2d 447, 
115 Ga.App 552 

La.—Tolbird v Cooper, App, 136 So.2d 83, remd 143 
So.2d 80, 243 La 306 

24. Ind,—Sowders v Clyde Overdorf Motors, Inc, 
289 N.E2d 332, 154 Ind App 123 

Various counterclaims have been 
held insufficient. 261 

26.1. Miss —Irby v Citizens Nat. Bank of Mendian, 
121 So 2d 118, 239 Miss 64 

NY.—Knapp Engraving Co v Keystone Photo En¬ 
graving Corp., 148 N.Y.S.2d 635, 1 AD 2d 170— 
Braman v. Rochester Gas ft Elec. Corp., 370 N Y 
S 2d 410, 82 Misc 2d 639, affd 388 N.Y.S 2d 407, 
54 A.D.2d 174 

27. La.—Tolbird v Cooper, 143 So 2d 80, 243 La 
306. 

g 22. Set-Off or Counterclaim 
against Set-Off or Counter¬ 
claim 

page 31 

32. N.M—Skarda v. Davis, 491 P2d 1153, 83 NM 
342, app after remand 505 P.2d 1220, 84 N.M. 
544 


Counterclaim held not responsive 

D C —Rubewa Products Co v Watson’s Quality Tur¬ 
key Products, Inc , App, 242 A 2d 609, app after 
remand 294 A 2d 378 

§ 23. Nature of Indebtedness or Lia¬ 
bility in General 

34. Defendant may set off, etc. 

Idaho—Treasure Valley Foods, Inc v J-M Poultry 
Packing Co, 564 P 2d 978, 98 Idaho 366 

35. Fla—Jones-Mahoney Corp v C A Fielland, 
Inc, App, 114 So 2d 18 

Neb —Tilden Bank v RetzlafT, 199 NW2d 734, 188 
Neb 834 

WVa—State ex rel West Virginia Truck Stop, Inc v 
Belcher, 192 SE2d 229, 156 WVa 183 

Particular counterclaims held proper 

(1) Ga—McLendon v Galloway, 116 SE2d 208, 

216 Ga 261 

Pa—Firstenberg v Bennett, 45 Del Co 261—Atlas 
Credit Corp v Dolbow, 165 A 2d 704, 193 Pa Su¬ 
per 649 

Counterclaim may be any cause of action m 
favor of defendant 

N Y —Village of Lindenhurst v Merhige, 226 N Y S 2d 
660 
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36. La—Synder v Synder, App, 152 So 2d 246, ap¬ 
plication den 154 So 2d 767, 244 La 896—Moore 
v Guillot, App , 197 So 2d 384 

39. La—D’Asaro v Contomo, App, 73 So 2d 41, 
transf 66 So 2d 572, 223 La 624 

40. Vt—Templeton Const Co v Kelly, 296 A 2d 
242, 130 Vt 420 

Alimony obligation of husband 

Cal —Williams v Williams, 87 Cal Rptr 754, 8 C A 3d 
636 

41. Ga—Georgia Machinery Co v Auburn Mach 
Works, Inc, 120 SE2d 28, 103 GaApp 574 

N Y —National Telefilm Associates, Inc v Pamandia 
Productions, Inc, 344 N YS2d 418, 42 AD 2d 
514 

SC—Mullins Hospital v Squires, 104 SE2d 161, 233 
SC 186 

43, N M —Gawhck v American Builders Supply, 
Inc, App, 519 P 2d 313, 86 N M 77 

47. N Y —David J Hodder ft Son, Inc v Pennetto, 
223 N Y S 2d 685, 32 Misc 2d 764 

§ 24. Tendency to Defeat or Dimin¬ 
ish Plaintiffs Claim 

page 33 

50. Ala —Givens v General Motors Acceptance 
Corp, Civ, 324 So 2d 277, 56 Ala App 561 

Cal—Royal Indem Co v Security Truck Lines, 27 
Cal Rptr 858, 212 C A 2d 61—Olson v Sacramen¬ 
to County, 79 Cal Rptr 140, 274 CA2d 316 

51. NY—Grady v Balmain, 280 NYS2d 956, 28 
A D 2d 702 

§ 25. Subsisting Right of Action of 
Defendant 

Library References 
Set-Off and Counterclaim ^24. 

page 34 

65. US—Churchill v. Anderson, D.CKy, 128 
F.Supp 425—C.J.S. dted in Flying Tiger Line, 
Inc v U,S, 170 FSupp 422, 425, 145 O Q 1 

Ga —Chavala Co-op, Inc., v Hortman, 92 S,E 2d 236, 
93 Ga App. 505 

Ill—Reinhard v Reinhard, 153 NE2d 285, 19 Ill. 
App 2d 223—Bergman and Lefkow Ini Agency v 
Flash Cab Co, 249 NE2d 729, 110 Ill App 2d 
415 


Miss —C.J S cited in Clarke County Co-op , (AAL) v. 

Read, 139 So 2d 639, 641, 243 Miss 879 
Mo —Grapette Co v Grapette Bottling Co, App, 286 
SW2d 34 

N M —Cruzan v Franklin Stores Corp, 380 P 2d 190, 
72 N M 42 

Neb—Weller v Putnam, 171 NW2d 767, 184 Neb 
692 

NY—Termini v John Arthur Exhibitions, Inc, 169 
N YS2d 584, 9 Misc 2d 557, 833, afTd 173 NY 
S2d 243, 5 A D2d 973, app den 175 N YS2d 
150, 6 A D 2d 689, motion dism 179 N Y S 2d 860, 
5 NY 2d 767, 154 NE2d 139 
Wash —Sparkman and McLean Income Fund v Wald, 
520 P 2d 173, 10 Wash App 765 

Equitable setoff 

Tenn —Combustion Engineering Co v McFarland, 349 
S W2d 138, 209 Tenn 75 

66. Tenn—Combustion Engineering Co v McFar¬ 
land, 349 S W2d 138, 209 Tenn 75 

67. U S —C J S. cited in Flying Tiger Line, Inc v 
U S, 170 F Supp 422, 425, 145 a Cl I 

Cal—Baker v Littman, 292 P2d 595, 138 CA.2d 
510—O’Callaghan v Southern Pac Co, 20 Cal 
Rptr 708, 202 C A 2d 364 
Mo—Prentzler v Schneider, 411 SW2d 135 
N H —Phinney v Levine, 381 A 2d 735, 117 NH 968 
NY—Third Manhattan Corp v Consolidated Elec 
Meter Co, 238 NYS2d 913, 18 AD 2d 1055— 
Arthur Vennen Co v Central Heating ft Plumbing 
Co, 242 N YS2d 812, 40 Misc2d 125 
Utah—State By and Through Road Commission v 
Parker, 368 P2d 585, 13 Utah 2d 65 
Va—Petrus v Robbins, 80 SE2d 543, 195 Va 861, 
revd on oth grds 83 S E 2d 408, 196 Va 332 

Litigation expenses 

NY—Johnson v General Mut Ins Co, 246 NE2d 
713, 24 N Y 2d 42, 298 N Y S 2d 937 
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71. US —Westmghouse Elec Supply Co v Fidelity 
ft Deposit Co of Maryland, C A Pa, 560 F 2d 
1109 

Okl —Brown v Holden, 410 P d 5. i 

§ 26. -Void or Unenforceable 

Claims 

76. US—In re Texoil Service Co, DC Tex, 122 
F Supp 276—CJ S. dted in Flying Tiger Line, 
Inc v US, 170 F Supp, 422, 425, 145 Q a 1 
Cal—Franck v J J Sugannan-Rudolph Co, 251 P2d 
949, 40 C 2d 81 

N Y —Valentino v State, 355 N Y S 2d 212,44 A D,2d 
338, op after remand 367 N.Y.S 2d 593,48 A D 2d 
15 

§ 27. — Claims Nonexistent at 
Commencement of Action in 
General 

88. Ga—Powell v Barker, 101 SE2d 113, 96 Ga 
App 592—Metro Chrysler-Plymouth, Inc v 
Pearce, 175 SE2d 910, 121 GaApp 835 

N.H—Petition of Leon Keyser, Inc, 96 A 2d 551, 98 
NH 198, 37 A.Lfc2d845 

S C —Brock v Mason, 103 S E 2d 423, 233 S.C 40 

page 36 

89. Mo—Zickel v Knell, 210 SW,2d 59, 357 Mo. 
678, 3 ALR2d 1304 

SC—Smart v Charleston Mobile Homes, Inc,, 239 
SE2d 78, 269 SC 588. 

Reconventional demand 

La—Udell, Inc v Ascot Oils, Inc, App, 177 So 2d 
178 —Chas. A. Kaufman Co v Gregory, App, 178 
So 2d 300, writ ref 179 So 2d 273, 248 La 431— 
Viera v Kwik Home Services Inc, App, 266 So 2d 
732, wnt ref 268 So 2d 258, 263 La 368 
93. Ark —Troxlcr v Spencer, 270 S W 2d 936, 223 
Ark. 919 
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Ga—Monumental Properties, Inc v Johnson, 220 
S E 2d 55, 136 Ga App 39, app after remand 232 
SE2d 644, 141 GaApp 151, app after remand 
242 S E 2d 296, 144 Ga App 750 

§ 28. -Inchoate and Contingent 

Claims 

page 37 

H. NY—Fehlhaber Corp v State, 419 NYS2d 
773, 69 A D 2d 362 

15. Ala—Ex parte Stember, 77 So 2d 351, 262 Ala 
56 

DC —Yellowitz v J H Marshall & Associates, Inc, 
App, 284 A 2d 665 

La—Pittman Const Co v Housing Authority of New 
Orleans, App, 169 So 2d 122, wnt ref 170 So 2d 
865, 247 La 343, 344, and 170 So 2d 866, 247 La 
346, 347, 348 

NY—'Termini v John Arthur Exhibitions, Inc, 169 
N Y S 2d 584, 9 Misc 2d 557, 833, affd 173 N Y 
S2d 243, 5 A D 2d 973, app den 175 N YS 2d 
150, 6 A D 2d 689, motion dism 179 N Y S 2d 860, 
5 NY 2d 767, 154 NE2d 139 

Ohio—Mitchell v Sears Roebuck & Co, 145 NE2d 
570 

Wash —Sposari v Matt Malaspina & Co, 388 P 2d 970, 
63 Wash 2d 679 

Wis—CJS cited in City of Milwaukee v Milwaukee 
Civic Developments, Inc, 239 NW2d 44, 51, 71 
Wis 2d 647 

Litigation expenses 

N Y —Johnson v General Mut Ins Co, 246 N E 2d 
713, 24 N Y2d 42, 298 N YS2d 937 

16. NY—Termini v John Arthur Exhibitions, Inc, 
169 NYS2d 584, 9 Misc2d 557, 833, affd 173 
N YS 2d 243, 5 AD 2d 973, app den 175 NY. 
S 2d 150, 6 AD 2d 689, motion dism 179 NY 
S 2d 860, 5 N Y 2d 767, 154 N E 2d 139-Viola v 
Scandore, 195 NYS2d 361, affd 196 N YS 2d 
558, 9 A D 2d 922 

§ 29. -Claims not Yet Due at 

Commencement of Action 

page 38 

19, U S —Liberty Sav Ass’n v Sun Bank of Jackson¬ 
ville, C A Ill, 572 F 2d 591—In re Cohn, Bkrtcy 
Mass, 11 BR 611 

Cal —Pavlovich v Neidhardt, 275 P 2d 836, 128 C A 2d 
559 

La —Ben C Penn and Son v Thompsons Packers, Inc, 
App, 169 So 2d 259 

Neb —McGorr v Beals, 145 N W 2d 579, 180 Neb 767 

NH—Petition of Leon Keyser, Inc, 96 A 2d 551, 98 
NH 198, 37 ALR2d845 

NY—Termini v John Arthur Exhibitions, Inc, 169 
N.Y.S2d 584, 9 Misc2d 557, 833, affd 173 NY 
S2d 243, 5 AD2d 973, app den 175 NYS2d 
150, 6 A D 2d 689, motion dism 179 N Y S 2d 860, 
5 N Y 2d 767, 154 N.E2d 139 

Ohio—Walter v National City Bank of Cleveland, 330 
NE.2d 425, 42 Ohio St 2d 524, 71 OO 2d 513 

W«.—Mattek v Hoffmann, 76 NW2d 300, 272 Wis 
503, 57 A L R 2d 696—Application of Manson, 130 
N W2d 182, 24 Wis.2d 673 

Due and payable 

(2) Other cases. 

Cal— Haines v Fisher, 305 P2d 124, 147 CA2d 415 

Miss,—Clarke County Co-op, (AAL) v Read, 139 
So.2d 639, 243 Miss 879 

Oniy accrued interest recoverable 

Ga —Chavala Co-op, Inc v, Hortman, 92 $ E 2d 236, 
93 GaApp 505 

20. Conn—Nuclo v Associated Realty Corp, 158 
A 2d 604, 22 Conn Sup 21 

Ind—Trout v. Brown, 123 NE2d 647, 125 IndApp 
381 

Neb -Weller v Putnam, 171 N.W2d 767, 184 Neb. 
692 


NY—Viola v Scandore, 195 NYS2d 361, affd 196 
N Y S 2d 558, 9 A D 2d 922 
Wis—Mattek v Hoffmann, 76 NW2d 300, 272 Wis 
503, 57 ALR2d 696 
Adjudication of a feet still necessary 
Utah—Salt Lake City v Utah Lake Fanners Ass’n, 286 
P 2d 773, 4 Utah 2d 14 

21. La —McDaniel v Rumore, App , 110 So 2d 860— 
Long v Matthews, App, 186 So 2d 868, wnt ref 
187 So 2d 739, 249 La 576 

23. La—Thomas v Mobley, App, 118 So 2d 476 

page 39 

26. NY—Champlain Milk Products, Inc v M E 
Franks, Inc, 275 N YS2d 172, 26 AD 2d 988 

page 40 

44. Insolvency immaterial 

N Y —Champlain Milk Products, Inc v M E Franks, 
Inc, 267 N Y S2d 582, 49 Misc2d 299, revd on 
oth grds 275 N Y S 2d 172, 26 A D 2d 988 

§ 30. -Pendency of Another Ac¬ 

tion Relating to Same Claim 

page 41 

59. Ohio—Secrest v Standard Oil Co , 194 N E 2d 68, 
118 Ohio App 270 

60. La—Fontenot v Benoit, App, 128 So 2d 815 

§ 33. Arising Out of Same Transac¬ 
tion 

Library References 
Set-Off and Counterclaim <3=*26 
et seq 

73. U S — Petition of Sheffield Tankers Corp , D C 
Cal, 168 F Supp 446 

Cal—Manning v Wymer, 78 CalRptr 600, 273 
CA 2d 519 

Ga—Brewer v Williams, 80 S E 2d 190, 210 Ga 341— 
Walton County Bd of Ed v Academy of Social 
Circle, 189 SE2d 690, 229 Ga 114—Smith v 
Rich’s, Inc, 190 SE2d 493, 126 GaApp 239 
Iowa—Capitol City Drywall Corp v C G Smith 
Const Co, Inc, 270 N W 2d 608 
Md—Glen Alden Corp v Duvall, 215 A 2d 155, 240 
Md 405—Smith v Johns Eastern Co, 305 A.2d 
460, 269 Md 267 

Pa —Lech v Smith, 53 Sch L R 30 

Tex —Compton v Polonski, Qv App , 567 S W 2d 835 

page 42 

74. U S —In re Shoppers Paradise, Inc, Bkrtcy N Y , 
8 B R 271 

La —Mynck v Clark, App, 77 So 2d 64 

Limitations on rule 

Conn —Peter Cascio Nursery, Inc v Green Acres, Inc, 
Cir A D , 216 A 2d 856, 3 Conn Cir 424 

§ 34 . -Recoupment 

75. US-US v Frank, DCNY, 207 FSupp 216 
Ala —Hewlett v John Blue Emp Federal Credit Union, 

344 So 2d 505, cert den Ex parte Hewlett, Civ , 
344 So 2d 509 

Anz —Nogales Service Center v Atlantic Richfield Co, 
App, 582 P2d 642, 119 Anz 552, cert den 99 
SCt 318, 439 US 930, 58 LEd 2d 323 
Del —Floyd v Ballenger, Super, 258 A 2d 911 
Ga—Carroll v Taylor, 75 SE2d 346, 87 GaApp 815 
Hawaii—Pacific Concrete Federal Credit Union v. 

Kauanoe, 614 P 2d 936, 62 Haw 334 
Md—Billingsley v Kelly, 274 A 2d 113, 261 Md 116 
Mass—A-l Beverage Co v Amencan Dry Ginger Ale 
Co, 123 NE 2d 599, 332 Mass 88 
Neb—Nathan v McKeman, 101 N W 2d 756, 170 
Neb 1 

NH—Varney v General Enolam, Inc, 257 A 2d 11, 
109 NH 514 


NJ—Atlantic City Hospital v Finkle, 265 A 2d 853, 

1 10 NJ Super 435 

N Y —Constantino v State, 415 N Y S 2d 966, 99 
Misc2d 362 

RI —Di Chiaro v Spmto, 150 A 2d 637, 89 RI 50 
S C —Tuloka Affiliates, Inc v Moore, 268 S E 2d 293, 
275 S C 199 

Va —City of Richmond v Chesapeake & Potomac Tel 
Co of Va, 140 S E 2d 683, 205 Va 919 
WVa—Wood Coal Co v Little Beaver Mm Corp, 
116 SE2d 394, 145 WVa 653 

Purpose of requirement 

Ala —Scroggins v Alabama Gas Corp, 158 So 2d 90, 
275 Ala 650 

76. U S —Old Colony Regional Vocational Technical 
High School Dist v New England Constructors, 
Inc, D C Mass, 443 F Supp 882, affd C A, 588 
F2d 817 

Ill —Williams v Johnson, 130 N E 2d 123, 8 Ill App 2d 
99 —Bogdan v Ausema, 179 NE2d 401, 33 Ill 
App 2d 294 

Tex —Dyer v Calddeugh and Powers, Qv App, 392 
S W 2d 523, err ref no rev err 

77. DC—McGovern v Martz, DC, 182 FSupp 
343 

La —Jacobs v Calcasieu Frozen Foods, Inc , App ,118 
So 2d 145 

Neb—Mobil Oil Corp v Grantham, 265 N W 2d 669, 
200 Neb 782 

78. Recoupment held properly allowable 

Mich—Amencan Airlines, Inc v Shell Oil Co, 94 
N W 2d 214, 355 Mich 151 

Recoupment held properly denied 

US—Amencan Training Service, Inc v Commerce 
Union Bank, DCTenn, 415 FSupp 1101, affd, 
C A , 612 F 2d 580 

Hawaii—Mayer v Alexander & Baldwin, Inc, 532 P 2d 
1007, 56 Haw 195 

La—Loebhck v Gamier, App, 113 So 2d 95 

page 43 

81. Hawaii—Mayer v Alexander & Baldwin, Inc, 
532 P 2d 1007, 56 Haw 195 
85. U S —Montgomery Ward & Co v Robert Cagle 
Bldg Co, D C Tex, 265 F Supp 469 
95. Ala —Scroggins v Alabama Gas Corp, 158 So 2d 
90, 275 Ala 650 

Ga —Housing Authonty of City of Carrollton v Ayers, 
88 S.E2d 368, 211 Ga. 728. 

page 44 

99. Ga—Harwick v Webb, 86 SE 2 d 361, 91 Ga 
App 542 

Mo—Freeman Contracting Co v, Leffcrdink, App., 
419 S W.2d 266—Edmonds v. Stratton, App, 457 
S W 2d 228 

1, Ohio—Dick Kelchner Excavating, Inc v Gene 
Zimmerman, Inc, 264 N E 2d 918, 25 Ohio Misc 
133 

5. Wyo —Lukens v Goit, 430 P 2 d 607 

10. Fair rental value 

RI—Di Chiaro v Spmto, 150 A 2d 637, 89 RI 50 

§ 35. -Set-Off 

17. Cal —Baldwin Contracting Co, v Carl M Buck 
Bldg Co, 23 Cal.Rptr 483, 206 C A 2d 171 
W Va —Johns-Manvillc Sales Corp v Connelly, 108 
SE2d 836, 144 WVa 498 

Wyo—Summerlin v Robinson Transp Co, 427 P2d 
859. 

Set off not allowed 

US—Columbia Gas Transmission Corp v Larry H. 

Wnght, Inc, DC Ohio, 443 FSupp 14 
Cal —Barnhill v Robert Saunders & Co, 177 Cal Rptr 
803, 125 C A 3d 1 

La —Wood v Kelly, App, 359 So 2d 742 
N Y —Comtec Trading Corp v. Mutual Marketing As¬ 
sociates of New York, Inc, 392 N Y S 2d 649, 36 
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Steel Co, D C Fla, 145 F Supp 285—Evans Products 
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111 S E2d 614, 251 NC 406 
Tex—Hemphill v Greater Houston Bank, Civ App, 
537 SW2d 124 

Common law rule not applicable 
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797 

Ind —Whipple v Dickey, App ,401 N E 2d 787 
Iowa—Associated Grocers of Iowa Co-op, Inc v West, 
297 N W 2d 103 

Kan —Stanturf v Quality Dodge, Inc, 596 P 2d 1247, 3 
Kan App 485 

Md—Murphy v Board of County Com’rs, 284 A 2d 
261, 13 Md App 497 

Mass—Volpe Const Co, Inc v Trustees of Tufts 
College, 294 N E 2d 476, 1 Mass App 38 
Minn —Mickelson v Rosenberg, 190 NW,2d 82, 291 
Minn 176 

Mont—Citizens State Bank v Duus, 459 P 2d 696, 154 
Mont 18 

NC—Faggart v Biggers, 197 SE2d 75, 18 NCApp 
366, cert den 198 SE2d 721, 283 NC 752 
Ohio—Harley E Rouda & Co v Springtime Co, 359 
N E 2d 450, 49 Ohio App 2d 49, 3 O O 3d 116 
Or—Burlington Northern Inc v Lester, 617 P2d 906, 
48 Or App 579 

Pa—Martin v Poole, 336 A.2d 363, 232 Pa Super 263 
S C —Stanley v United Ins Co of America, 258 S E 2d 
432, 273 S C 626 

S D —Staab v Skoglund, 234 N W 2d 45, 89 S D 470 
Tenn—Houseboating Corp of America v Marshall, 
553 S W 2d 588 

Tex —Security State Bank and Trust v Craighead, Civ 
App, 440 S W 2d 701, err ref no rev err—Row- 
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land v Prappas, Qv App, 491 S W 2d 179, err ref 
no rev err 

Vt —First Nat Bank of Boston v Avtek, Inc, 360 A 2d 
80, 134 Vt 392 

Wash —Nautilus, Inc v Transamenca Title Ins Co of 
Washington, 534 P2d 1388, 13 Wash App 345 
Waiver 

Fla—Russell’s Custom Home Repair, Inc v O’Don¬ 
nells Auto Service, App 2 Dist, 411 So 2d 356 
Ga—Kitchens v Lowe, 228 SE2d 923, 139 Ga App 
526 

Ind—Monroe v Strecker, 355 NE2d 418, 171 Ind 
App 100—Gumz v Starke County Farm Bureau 
Co-op Ass’n, Inc, 395 NE2d 257, 271 Ind 694 
Ohio—Rosenberg v Gattarello, 359 NE2d 467, 49 
Ohio App 2d 87, 3 O O 3d 151 

83. Must be affirmatively pleaded 
Ala —Brooks v Peoples Nat Bank of Huntsville, 414 
So 2d 917 

Tex—Hemphill v Greater Houston Bank, Civ App, 
537 S W 2d 124 

§ 60. Admission of Plaintiffs Cause 
of Action 

90. Ala—Davis v Evans, 74 So 2d 705, 261 Ala 548, 
48 A L R 2d 740 

94. Ala—Jackson v Cantrell, App, 61 So 2d 459 
La —Pillsbury Mills, Inc v Chehardy, 90 So 2d 797, 

231 La 111 

Mum-O’Brien v Kemper, 149 NW2d 487, 276 
Minn 202 

Set-off held not a waiver of general issue or 
plaintiffs failure to prove cause of action 
R I —Stem & Co, Inc, of Rhode Island v J P Brady 
Co, 115 A 2d 523, 83 RI 246 

95. Ala —Davis v Evans, 74 So 2d 705, 261 Ala 548, 
48 ALR2d 740 
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5. Minn—Carlson v Cohen, 223 NW2d 810, 302 
Minn 531 

7. La —Tolbird v Cooper, 143 So 2d 80, 243 La 306 

8 . La—Wadhngton v Barron, App, 91 So 2d 448 

9. La—'Wadlington v Barron, App, 91 So 2d 448 

§ 61. Right to Judgment for Excess 
Over Plaintiffs Cause of Ac¬ 
tion 

Library References 
Set-Off and Counterclaim <&=>59. 
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13. U S.—L W Foster Sportswear Co v U S, D C 
Pa, 145 F Supp, 148—U S for Use and Benefit of 
Greenville Equipment Co v U S Cas Co, D C 
Del, 218 FSupp 653—Multi vision Northwest, 
Inc v Jerrold Electronics Corp, DCGa, 356 
FSupp 207 

Del —Floyd v Ballenger, Super, 258 A 2d 911. 

Md— District Agency Co v Suburban Delivery Ser¬ 
vice, Inc, 167 A 2d 874, 224 Md 364 
N Y —Title Guarantee & Trust Co v Hicks, 127 N Y 
S 2d 340, 283 App.Div. 723, rearg. and app den, 
129 N.Y S 2d 776, 283 App Div 874. 

Or—Rogue River Management Co v Shaw, 411 P2d 
440, 243 Or 54 

Va —City of Richmond v Chesapeake & Potomac Tel 
Co of Va, 140 S E 2d 683, 205 Va 919 
W,Va —Ballengee v Whitlock, 74 SE2d 780, 138 
W Va 58. 

14. US—Stanley v Clark, DCN.H, 159 FSupp 
65 

Cal—Nelson v, Spence, 6 CalRptr 312, 182 CA2d 
493 

Iowa—Kaltoft v Nielsen, 106 N W 2d 597, 252 Iowa 
249 

Mich —Lewis v Zukerman, 98 N W 2d 566, 357 Mich. 
326 
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SEWER 

Pag* 131 


NH—Varney v General Enolam, Inc, 257 A 2d 11, 
109 NH 514 

17, N Y —C.J S quoted ut Schenck v Coordinated 
Coverage Corp, 376 N Y S 2d 131, 134, 50 
A D 2d 50 

Or—Rogue River Management Co v Shaw, 411 P2d 
440, 243 Or 54 

18. US—Lewis v Benedict Coal Corp, Tenn, 80 
SO 489, 361 US 459, 4 L Ed 2d 442 

Mo—Edmonds v Stratton, App, 457 SW2d 228 
Vt—Franklin County Realty Corp v Cunmus, 252 
A 2d 524, 127 Vt 452 
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27. NY—Miller v Bristol Tool & Forging Corp, 
142 N Y S 2d 828 

28. U S —Multivision Northwest, Inc v Jerrold Elec¬ 
tronics Corp, D C Ga, 356 F Supp 207 

Cal—CJ.S quoted in Bewley v Riggs, 68 CalRptr 
520, 522, 262 C A 2d 188 

Ga—Seagraves v Nunnelly, 108 SE2d 737, 99 Ga 
App 420 

Ill —C J.S. cited In Tn-County Grain Terminal Co v 
Swift & Co, 254 NE 2d 311, 316, 118 Ill App 2d 
313 

Ky —Mikkelsen v Fischer, 347 SW2d 525 
Mo —MFA Co-op Ass’n of Ash Grove v Elliott, App, 
479 S W 2d 129 

29. N Y — Lipman v New York Herald Tribune, 114 
N YS2d 7 

In action for damages for breach of 
contract for sale of land, purchaser's 
deposit may be offset against the dam¬ 
ages awarded, but if the damages 
awarded are less than the amount of 
the deposit the purchaser may not re¬ 
cover the difference, since he was nev¬ 
er entitled to recover any part of said 
deposit. 33 5 

33.5. Ky—Graves v Winer, 351 SW,2d 193 

43. U—Webb v Hammond, App., 144 So 2d 283 

page 121 

48. US—Marley v US, 423 F2d 324, 191 CtCl 
205 

50. US —CJ.S cited in Riverside Park Realty Co v 
Federal Deposit Ins Corp, DC Tenn, 465 
FSupp 305, 316 

Mo—CJJ5. quoted (n Standard Insulation & Window 
Co v Dorrell, App, 309 S W 2d 701, 704 
NC—CJJS. quoted in Standard Amusement Co v 
Tarkington, 101 SE2d 398, 404, 247 NC 444 

§ 62. Abandonment or Withdrawal 
of Cross Demand 

page 122 

65. Mo,—Iordan v Ebert, App, 387 SW2d 255 
Mo.—Jordan v Ebert, App, 387 S W 2d 255 
Neb—Harbert v Mueller, 58 NW2d 221, 156 Neb 

838. 

Tex—Metal Enterprises, Inc v Don Love, Inc, Civ 
App, 562 S W.2d 892, err ref no rev err 

Absence of findings as to counterclaim 

Mo.—Scheid v, Pinkham, App., 394 S W 2d 570, transf 
to, Sup., 395 SW2d 166 

66. Notice necessary 

Mo—Ray Nolting Oldsmobile Co v 66 Watson Devel¬ 
opment Co., App., 518 S.W.2d 167 

69. Severance held not withdrawal 

Tex —McGuire v. Commercial Union Ins Co of New 
York, 431 S.W2d347 

70, Neb —Harbert v Mueller, supra, n. 66 

Under some statutes, a motion for di¬ 
rected verdict or dismissal may be 
made by defendant without withdraw¬ 


ing drawing a counterclaim or cross¬ 
petition. 71 5 

71.5. Neb—Edmunds v Ripley, 112 NW2d 385, 
172 Neb 797 

72. U S —Edward B Marks Music Corp v Borst 
Music Pub Co, DCNJ, 110 FSupp 913—An¬ 
derson v Phoenix Products Co, D C Wis, 127 
F Supp 732, affd, C A, 226 F 2d 191—Walt Dis¬ 
ney Productions v Fred A Niles Communication 
Center, Inc, DC Ill, 253 FSupp 1, affd m part 
and revd in part, C A, 369 F 2d 230 
Mo—Palmer v LassweU, App, 279 SW2d 535, 
transf, Sup, 287 SW2d 822 

77 Abandonment 

La—James v Travelers Indem Co, App, 247 So 2d 
210, wnt ref 249 So 2d 205, 259 La 67 

SETTLE. 

6. Pay or compromise 

Or —Radcliffe v Franklm Nat Ins Co of N Y, 298 
P 2d 1002, 1006, 208 Or 1 
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14. US—M T Reed Const Co v Virginia Metal 
Products Corp, C A Miss, 213 F 2d 337, 338 

19. Or—Sorenson v Bowen, 263 P2d 766, 768, 199 
Or 607 

20. Or —Sorenson v Bowen, supra, n 19 

33. US—M T Reed Const Co v Virginia Metal 
Products Corp, C A Miss, 213 F2d 337, 338 
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Settled. 

58. Applied to legal proceedings or disputes 

The word “settled”, as applied to legal proceedings or 
disputes between men, means an adjustment of differ¬ 
ences or accounts, or a coming to an agreement — 
Schechter v Rosen, 168 N YS2d 825, 827, 8 Misc2d 
635 

SETTLEMENT. 

65. Similarly defined 

(1) “Settlement” is an act or process of adjusting, 
determining, or composing doubts or differences —Sor¬ 
enson v Bowen, 263 P2d 766, 768, 199 Or 607 
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77. NY —Schwartz v Equitable Life Assur Soc of 
U S, 167 N Y S 2d 660, 662, 9 Misc2d 27 

79. Similarly stated 

Pa —Com v Erdenheim Farms Co, 55 Dauph Co 17 

SEVER. 

page 127 

6. Similarly defined 

(1) Disunite, dissociate, to open, to cut or break open 
or apart —Huff v Vulcan Life & Acc Ins Co , 206 
So.2d 861, 863, 281 Ala 615 

SEVERABLE. 

10. Tex —Standard Oil Co of Tex v. Transport Ins 
Co, Civ App., 324 S W,2d 331, 334, revd on oth 
grds, Sup, 337 S W 2d 284. 

Similarly defined 

(1) The word severable means capable of being divid¬ 
ed into legal independent rights or obligations —Stan¬ 
dard Oil Co of Tex v Transport Ins. Co, Tex Civ 
App, 324 SW2d 331, 334, revd on oth grds, Sup, 
337 S.W 2d 284 

SEVERAL. 

17. Mo —Walton v U S. Steel Corp, 362 S W 2d 617, 
625 

20. NJ—Goldstein v. Continental Baking Co, 100 
A 2d 337, 339, 28 NJ Super 55 


SEVERALLY. 
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43. US —CJ.S. quoted m Phillips Petroleum Compa¬ 
ny v Mcllroy, D.CTex, 178 FSupp 107, 113 

44. US —C.JS quoted in Phillips Petroleum Compa¬ 
ny v Mcllroy, DC Tex, 178 FSupp 107, 113 

45. US —C J.S. quoted in Phillips Petroleum Compa¬ 
ny v Mcllroy, DC Tex, 178 FSupp 107, 113 

46. US —C J.S quoted in Phillips Petroleum Compa¬ 
ny v Mcllroy, DC Tex, 178 FSupp 107, 113 

N J —C J S cited in Vogel v Red Star Express Lines, 
180 A 2d 351, 356, 73 NJ Super 534 

47. U S —C J S quoted in Phillips Petroleum Compa¬ 
ny v Mcllroy, DC Tex, 178 FSupp 107, 113 

N J —C J.S. cited in Vogel v Red Star Express Lines, 
180 A 2d 351, 356, 73 N J Super 534 

48. US —CJ S. quoted in Phillips Petroleum Compa¬ 
ny v Mcllroy, DC Tex, 178 FSupp 107, 113 

N J —C J S. cited in Vogel v Red Star Express Lines, 
180 A 2d 351, 356, 73 NJ Super 534 

49. U S —C J S quoted in Phillips Petroleum Compa¬ 
ny v Mcllroy, DC Tex, 178 FSupp 107, 113 

SEVERANCE. 

50. C J.S. quoted in Metzler v American Casualty 
Co of Reading, Pa, D C Ark, 137 F Supp 320, 
323, 324 
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51. C.J S. quoted in Metzler v American Casualty 
Co of Reading, Pa, DC Ark, 137 FSupp 320, 
323, 324 

52. C.JJS quoted in Metzler v American Casualty 
Co of Reading, Pa, supra, n 51 

SEVERE. 

54. Severe emotional distress 

(1) Held to mean emotional distress of such substan¬ 
tial quantity or enduring quality that no reasonable man 
in civilized society should be expected to endure it — 
Fletcher v Western Nat Life Ins Co, 89 Cal Rptr 78, 
90, 10 C A 3d 376, 47 A LR 3d 286 

(2) It may consist of any highly unpleasant mental 
reaction such as fright, grief, shame, humiliation, embar¬ 
rassment, anger, chagrin, disappointment or worry — 
Fletcher v Western Nat Life Ins Co, 89 Cal Rptr 78, 
90, 10 C A 3d 376, 47 ALR3d 286 

SEW. 

55. US —Dolliff & Co v US, CustCt, 319 FSupp 
1392, 1396 

56. Sewed shoe 

A “sewed shoe” is a shoe in which the upper is 
attached to the sole by stitching—Dolliff & Co. v U S, 
CustCt, 319 FSupp 1392, 1396 

SEWAGE or SEWERAGE. 

59. Phrases 

(la) “Sewerage system” within statute relating to is¬ 
suance by municipalities of revenue bonds to finance 
construction of sewerage systems includes necessary in¬ 
cidental storm water sewers —Conner v City of Elm¬ 
hurst, 190 N E2d 760, 763, 28 HI 2d 221 

65. Okl —C.J.S. quoted in Oklahoma City v Boggs, 
463 P2d 977, 980 

66. Okl —CJ.S. quoted in Oklahoma City v Boggs. 
463 P 2d 977, 980 

67. Okl —CJ.S. quoted in Oklahoma City v Boggs, 
463 P 2d 977, 980 

68. Okl—CJ.S quoted in Oklahoma City v Boggs, 
463 P 2d 977, 980 

SEWER. 
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85. N D —CJJS. cited in Kirkham, Michael & Asso¬ 
ciates v City of Minot, 122 N W 2d 862, 863, 864 
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88 . N D —C J.S. cited in Kirkham, Michael & Asso¬ 
ciates v City of Minot, 122 N W 2d 862, 863, 864 

92. N D —C.J S cited in Kirkham, Michael & Asso¬ 
ciates v City of Minot, 122 N W 2d 862, 863, 864 

93. N D—CJJS. cited in Kirkham, Michael & Asso¬ 
ciate v City of Minot, 122 N W 2d 862, 863, 864 

94. N D —CJ.S. cited in Kirkham, Michael & Asso¬ 
ciates v City of Minot, 122 N W 2d 862, 863, 864 

95. ND—C JJS. cited in Kirkham, Michael & Asso¬ 
ciates v City of Minot, 122 N W 2d 862, 863, 864 

Cesspool not a sewer 

Kan —McWilliams v Barnes, 242 P 2d 1063, 1066, 172 
Kan 701 

96. N D —CJA cited m Kirkham, Michael & Asso¬ 
ciates v City of Minot, 122 N W 2d 862, 863, 864 

Old —Oklahoma City v Boggs, 463 P 2d 977, 980 

97. Okl—Oklahoma City v Boggs, 463 P2d 977, 
980—Oklahoma City v Boggs, Okl, 463 P 2d 977, 
980 

1. Okl —Oklahoma City v Boggs, 463 P 2d 977, 980 

3. Similarly defined 

(2) A “sewer” is a dram or passage for purpose of 
carrying off water, filth and excreta—State ex rel 
Steers v Holovachka, 142 N E 2d 593, 601, 236 Ind 
565 

(3) In its modem concept, word “sewer” connotes a 
subterranean conduit or channel to carry off water or 
refuse Reutner v, Vouga, Mo App, 367 S W 2d 34, 39 

(4) A “sewer” is an artificial water course for drain¬ 
ing surface waters away from streets—DiLorenzo v 
Village of Endicott, 333 N Y S 2d 456, 458, 70 Misc 2d 
159 
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4. Okl —Oklahoma City v Boggs, 463 P 2d 977, 980 
In it* modem concept, a sewer is not a ditch 

Mo—Reutner v Vouga, App, 367 SW2d 34, 39 

Ditch or surface drain 

Okl —Oklahoma City v Boggs, Okl, 463 P 2d 977, 980 

5. Surface drain 

Okl—Oklahoma City v Boggs, 463 P2d 977, 980 
13. Okl—Oklahoma City v Boggs, 463 P2d 977, 
980 
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Other phrases: 

22. Phrases 

(5) “Sewer cleaning ball” is rubber ball with fins 
placed in water Imes at water wells and washed through 
lines for distance of approximately five or six miles to 
plant.—Cheney v Georgia-Pacific Paper Corp, 371 
SW 2d 843, 848, 237 Ark 161 

(6) “Sewer service” is the ignominious practice of 
filing false affidavits of service —Velazquez v Thomp¬ 
son, CANY, 451 F2d 202, 204 

SEXUAL. 

31. Sexual conduct 

Term “sexual conduct” includes acts of masturbation, 
homosexuality, sexual intercourse, or physical contact of 
the person's clothed or unclothed genitals, public area, 
buttocks or, if such person be a female, breast —People 
v. Block, 337 NY,S2d 153, 158, 71 Misc2d 714 

SHACK. 

A hut, shanty, or a small roughly 
built house. 28 50 

28.50. Iowa—Jones v Beibcr, 103 NW2d 364. 366, 
251 Iowa 969 

SHADY. As used with reference to 
the character or reputation of a per¬ 
son, “shady” means equivocal as re¬ 
gards merit or morality; unreliable; 
disreputable. 3030 

30.50. N C-Badame v Lampke, 89 S E 2d 466, 468, 
242 NC 755 


SHAFT. 

31. Other phrases 

(1) “Shaft alley” is a tunnel leading from the stem of 
vessel to the enpne room —India Supply Mission v S S 
Valiant Effort, DCNY, 283 FSupp 1011, 1012 

(2) “Shaft alley bulkhead” is the water-tight bulkhead 
separating vessel’s shaft alley from the engine room — 
India Supply Mission v SS Valiant Effort, DCNY, 
283 FSupp 1011, 1012 
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SHAGGING. The process of picking 
up and returning golf balls which have 
been driven from a practice tee. 4850 

48.50. Mass —Pouliot v Black, 170 N E 2d 709, 710, 
341 Mass 531 

SHAKE. 

49. Layman’s term for delirium tremens 

Term “shakes” means layman’s conception of early 
delirium tremens or delirium tremens themselves or a 
marked hang-over effect after an alcoholic debauch — 
Googe v US, DCNY, 101 FSupp 830, 834 
51. Shaking of box to intermingle contents where 
drawing of lots is involved—Dimon v Ehrlich, 
234 A 2d 419, 422, 97 NJ Super 83 

SHALL. 
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70. Okl —Crouch v State, 214 P 747, 748, 23 Okl Cr 
325 

71. “Will” has not same imperative force 

Mo—State v Hilsabeck, 34 SW 38, 40, 132 Mo 348 

Expressing Time 

77. U S —Sawyer v Taylor, D C Colo, 225 F Supp 
555, 557 

N J —‘Terracciona v Magee, 148 A 2d 68, 53 N J Super 
557 

80. Tex —Goldman v State, Civ App, 277 S W 2d 
217, 221 

Prospective operation 

(1) It is a cardinal rule that the word “shall” con¬ 
notes prospective operation and cannot embrace events 
which have already occurred.—Terracciona v Magee, 
148 A 2d 68, 74, 53 N J Super 557—Hannan v Em¬ 
ployers Commercial Union Ins Co, 285 A 2d 83, 85, 
117 N J.Super 485 

(2) Other statements 

US—Summers v Skibs A/S Myken, DC Pa, 191 
FSupp 929, 930, 931 
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87. Beginning as of current date 
DC—Local Lodge No 1417, Intern Ass’n of Machin¬ 
ists, AFL-CIO v NLRB,, CA, 296 F2d 357, 
358, 111 US. App DC 235 

Expressing Mandate, Obligation, 
Permission or Direction 

In general 

90. Va—Andrews v Shepherd, 111 S,E2d 279, 281, 
282, 201 Va 412 

Compulsory , peremptory, impera¬ 
tive, or mandatory sense 

91. Cal —People v Municipal Court of Oxnard-Port 
Hueneme Judicial Dist, Ventura County, 303 P 2d 
375, 382, 145 CA2d 767 

92. Cal —People v Municipal Court of Oxnard-Port 
Hueneme Judicial Dist, Ventura County, 303 P 2d 
375, 382, 145 C.A2d 767—People v Municipal 
Court for Los Angeles Judicial Dist, 197 Cal 
Rptr 204, 206, 149 C A 3d 951 

Iowa—Gibson v Winterset Community School Dist, 
138 N W 2d 112, 115, 258 Iowa 440 
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Ky—CJfJS cited in Stanfield v Willoughby, 286 
S W 2d 908 

Md—Maryland Medical Service, Inc v Carber, 209 
A 2d 582, 589, 238 Md 466 

Ohio—Dennison v Dennison, 134 N E 2d 574, 576, 165 
Ohio St 146 

Okl —In re Vrootnan’s Estate, 240 P 2d 754, 756, 206 
Okl 8 

Tenn —Stubbs v State, 393 S W 2d 150, 154, 216 Tenn 
567 

Wyo —York v North Central Gas Co, 237 P 2d 845, 
848, 69 Wyo 98 

Plain and ordinary sense 

Ind —Sherrard v Board of Com’rs of Fulton County, 
278 NE2d 307, 309, 151 Ind App 127 

93. Cal —People v Municipal Court of Oxnard-Port 
Hueneme Judicial Dist, Ventura County, 303 P 2d 
375, 382, 145 C A 2d 767—-Walker v Los Angeles 
County, 12 Cal Rptr 671, 675, 361 P2d 247, 55 
C2d 626—People v Adams, 99 Cal Rptr 122, 
124, 21 C A 3d 972 

Ky —C J.S. cited in Stanfield v Willoughby, supra, n 
92 

Okl —In re Vrooman’s Estate, supra, n 92 

95. U S —Munger v U S, D C Ala, 154 F Supp 417, 
423—Pittman Const Co v Housing Authority of 
Opelousas, DC La, 167 FSupp 517, 523—Peo¬ 
ples Securities Co v Securities and Exchange 
Commission, C A 5, 289 F 2d 268, 274—U S v 
Machado, D C Cal, 306 F Supp 995, 997 

Ala—Morgan v State, 194 So 2d 820, 823, 280 Ala 
414 

Conn—Burke v Rosenthal, 232 A 2d 508, 510, 27 
Conn Sup 141 

Ind —American Vitnfied Products Co, v Public Ser¬ 
vice Commission, App, 176 N E2d 145, 153 

Ky —C.J S. cited in Stanfield v Willoughby, supra, n 
92 

Minn—Independent School Dist No 561 Pennington 
and Marshall Counties v Independent School Dist 
No 35 and Independent School Dist No 438 
Beltrami and Marshall Counties, 170 N W 2d 433, 
440, 284 Minn 426 

Pa —Division 85, Amalgamated Transit Union v. Port 
Authority of Allegheny County, 208 A 2d 271, 272, 
273, 417 Pa 299 

RI—Carpenter v Smith, 89 A 2d 168, 172, 173, 79 
RI 326 

W Va —Crusenbeny v Norfolk & W Ry Co, W,Va, 
180 SE2d 219, 222 

Wyo—York v North Central Gas Co, supra, n 92 

96. US —Munger v US , D.C Ala, 154 FSupp 417, 
423—Cohen v Mayer, D C N J, 199 F Supp 331, 
332—Mmden Beef Co v Cost of Living Council, 
DC Neb, 362 F.Supp 298, 305 

Ala—Morgan v State, 194 So 2d 820, 823, 280 Ala 
414 

Ark —Arkansas State Highway Commission v Mabry, 
315 $ W 2d 900, 905, 229 Ark. 261 

Cal —People v Municipal Court of Oxnard-Port Huen¬ 
eme Judicial Dist, Ventura County, 303 P 2d 375, 
382, 145 CA2d 767—Walker v Los Angeles 
County, 12 Cal Rptr 671, 675, 361 P.2d 247, 55 
C2d 626—Canmzzo v Guarantee Ins Co., 53 
CalRptr 657, 658, 245 C.A.2d 70-CJA cited in 
Blue Cross of Northern California v. Cory, 174 
Cal.Rptr 901, 907, 120 CA.3d 723. 

Fla—Brooks v. Anastasia Mosquito Control Dist, 
App, 148 So 2d 64, 66—Neal v Bryant, Fla, 149 
So 2d 529, 532, 97 A L.R.2d 819—Lomelo v 
Mayo, App, 204 Sold 550, 553, 554—United 
Bonding Ins Co v Tuggle, App, 216 So.2d 80, 
81—Palm Springs General Hospital, Inc, of Hia¬ 
leah v State Farm Mut Auto Ins Co, App, 218 
So 2d 793, 798—Florida Tallow Corp v Bryan, 
App, 237 So 2d 308, 309. 

Ill —Myers v Pink, 191 N E 2d 659, 664, 42 Ill.App 2d 
230, 7 ALR 3d 619 

Ind —American Vitnfied Products Co v Public Service 
Commission, App, 176 NE.2d 145, 153—Johnson 
v Johnson, App 1 Dist, 460 N,E2d 978, 979 

Ky —C.J.S. cited in Stanfield v. Willoughby, supra, n, 
92. 
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La —In re Tutorship of Woodard, App, 216 So 2d 132, 
134 

Md —Resnick v Board of Sup'rs of Elections of Balti¬ 
more City, 222 A 2d 385, 389, 244 Md 55—Gmna- 
van v Silverstone, Md, 229 A 2d 124, 127, 246 
Md 500 

Mich—Mackie v Jones, 145 N W2d 231, 233, 4 Mich 
App 420—McLogan v Craig, 174 NW2d 166, 
168, 20 Mich App 497 

Minn —Independent School Dist No 561 Pennington 
and Marshall Counties v Independent School Dist 
No 438 Beltrami and Marshall Counties, 170 
N W 2d 433, 440, 284 Minn 426 
Mo —C J S cited in Saigh ex rel Anheuser-Busch, Inc 
v Busch, 396 S W 2d 9, 24—Sho-Me Power Corp 
v City of Mountain Grove, Mo App, 467 S W 2d 
109, 112 

N J —Harvey v Board of Chosen Freeholders of Essex 
County, 153 A 2d 10, 16, 30 NJ 381—Kohler v 
Barnes, 301 A 2d 474, 480, 123 NJ Super 69 
N Y — Mulligan v Murphy, 241 N Y S 2d 529, 534, 19 
A D 2d 218—People v Ricken, 287 N Y S 2d 118, 
119, 29 AD 2d 192 

N D—Northwestern Bell Tel Co v Wentz, 103 
N W 2d 245, 254 

Ohio—Dennison v Dennison, 134 N E 2d 574, 576, 165 
Ohio St 146—Stephan v State Veterinary Medical 
Bd, 173 NE2d 389, 390, 113 Ohio App 538— 
Singer Sewing Mach Co v Puckett, 197 N E 2d 
353, 356. 176 Ohio St 32 
Okl —Ethridge v State, Cr, 418 P 2d 95, 101 
Pa —Delaware County v Com, Dept of Public Wel¬ 
fare, 383 A 2d 240, 242, 34 PaCmwlth 165 
Tex —State Bd of Ins v Betts, 315 SW2d 279, 281, 
158 Tex 612—Jaynes v Lee, Civ App, 306 S W 2d 
182, 185—Bnnkley v State, 320 SW2d 855, 856, 
167 TexCrR 472—Enloe v Barfield, Tex Civ 
App, 415 S W 2d 721, 722—Lewis v Jacksonville 
Building and Loan Ass’n, 540 SW2d 307, 310 
Utah—State v Zeimer, 347 P 2d 1111, 1113, 10 Utah 
2d 45, 79 A L R 2d 821 

Va —Schmidt v City of Richmond, 142 S E 2d 573, 
578, 206 Va 211 

WVa.—Terry v Sencindiver, 171 SE2d 480, 483, 153 
W Va. 651—Crusenberry v Norfolk & W Ry Co, 
180 SE 2d 219, 222 

Wu—City of Wauwatosa v Milwaukee County, 125 
N W 2d 386, 389, 390, 22 Wis2d 184-State v 
Chratopherson, 153 NW2d 631, 637, 36 Wis 2d 
574 

Frequently repeated 

It is well established that “shall" is not permissive but 
mandatory in its usual connotation, especially when 
frequently repeated —Page v Board of Liquor Control, 
Ohio Com PL, 121 NE2d 125, 128 

Mutt 

Cal —People v Municipal Court for Los Angeles Judi¬ 
cial Dist, 197 Cal Rptr 204, 206, 149 C A 3d 951 
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98. N J —Lehmann v Kanane, 201 A 2d 84, 87, 84 
NJ.Supcr 117, 

S.D —Dunkcr v Brown County Bd. of Ed, S D, 121 
N W.2d 10, 14, 80 S.D 193 
Wis—Scanlon v City of Menasha, 114 NW2d 791, 
795, 16 Wu 2d 437. 

Usual and correct signification 
Mass.— Assesson of Springfield v New England Tel & 
Tel. Co., 112 N.E.2d 260, 262, 330 Mass 198 

99. U.S —Munger v U.S, D.C Ala, 154 F Supp 417, 
423 

Fla.—United Bonding Ins. Co v Tuggle, App, 216 
So.2d 80, 81 

2. Va — CJS. quoted la Andrews v Shepherd, 111 

S.R2d 279, 2B1, 282, 201 Va. 412 
W.Va.—CJ.S. dted In State ex rel. Trent v Sims, 77 
SE2d 122, 136, 138 WVa 244 

3. Ga —Spivey v. Mayson, 186 SE2d 154, 155, 124 

Ga App 775 

Va — CJS. quoted la Andrews v Shepherd, supra, n. 2. 
W.Va—CJS. dted la State ex rel Trent v Sims, 
supra, n 2 


4 DC —Brown v Southall Realty Co, App , 237 

A 2d 834, 837—Boyden v Commissioner of Pat¬ 
ents, 441 F 2d 1041, 1043, 142 US App DC 351 
Va —C JS quoted in Andrews v Shepherd, supra, n 2 

5. Va —C J S. quoted in Andrews v Shepherd, supra, 

n 2 

Mandatory duty 

US—Sheftic V Boles, DC WVa, 295 FSupp 1347, 
1348 

In legal connotation the word “shall'’ is accepted as a 
mandate calling for compliance —State ex rel Scott v 
Kirkpatrick, Mo, 484 SW2d 161, 164 

6 . U S —U S v Machado, D C Cal, 306 F Supp 995, 

997 

Cal —People v Municipal Court for Los Angeles Judi¬ 
cial Dist, 197 Cal Rptr 204, 206, 149 C A 3d 951 
Mass —Johnson v District Atty for the Northern Dist, 
172 NE2d 703, 705, 342 Mass 212 
Tex—Jaynes v Lee, Civ App, 306 SW2d 182, 185 
Va—CJ.S quoted in Andrews v Shepherd, supra, n 2 

7. US —Pittman Const Co v Housing Authority of 

Opelousas, D C La, 167 FSupp 517, 523 
Iowa—Consolidated Freightways Corp of Del v Nich¬ 
olas, 137 N W 2d 900, 904 

N Y —Akers Motor Lines, Inc v City of New York, 
339 N Y S 2d 514, 516, 72 Misc 2d 751 
Va —C J S. quoted in Andrews v Shepherd, supra, n 2 
W Va —C J S cited in State ex rel Trent v Sims, 
supra, n 2 

8 . RI —Carpenter v Smith, R1, 89 A 2d 168, 175, 

79 R I 326 

Va —C J.S. quoted in Andrews v Shepherd, supra, n 2 
WVa—CJJS cited m State ex rel Trent v Sims, 
supra, n 2 

General rule 

(1) “ShaH", when used in connection with duty im¬ 
posed, is mandatory and excludes idea of discretion — 
GJ.S. cited m In re Mann, W Va, 154 S E 2d 860, 864, 
151 WVa 644 

9. Va—C J S quoted m Andrews v Shepherd, supra, 

n 2 

WVa—CJ.S. cited in State ex rel Trent v Suns, 
supra, n 2 

10. Iowa—Schmidt v Abbott, 156 NW2d 649, 651, 
261 Iowa 886 

Va — C J S. quoted in Andrews v Shepherd, supra, n 2 
WVa— CJS. cited in State ex rel Trent v Sims, 
supra, n 2 

XI. Va—C.J.S. quoted in Andrews v Shepherd, su¬ 
pra, n 2 

WVa—CJ.S cited in State ex rel Trent v Sims, 
supra, n 2 

12. Va — CJ S. quoted In Andrews v Shepherd, su¬ 
pra, n 2 

W Va —CJ.S. dted in State ex rel Trent v Sims, 
supra, n 2 

13. Va—CJ.S quoted in Andrews v Shepherd, su¬ 
pra, n 2 

WVa—CJS cited in State ex rel Trent v Sims, 
supra, n 2 

14. Va —CJ S. quoted in Andrews v Shepherd, su¬ 
pra, n 2 

WVa—CJS. ated in State ex rel Trent v Sims, 
supra, n 2 
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20. The word “shall” appearing in a statute does not 
have an exclusive, fixed or inviolate connotation 
and has been construed as meaning both “must” 
and “may”, depending upon legislative intent — 
Cooper v Hinnchs, 140 N E 2d 293, 295, 10 Ill 2d 
269 

Okl—Oklahoma Alcoholic Beverage Control Bd v 
Moss, 509 P.2d 666, 668 
26. Compulsion and obligation 
Mo —Capofern v Upham, App , 456 S W 2d 793 
31. NY—Ignatow v Dakin, 176 NY«S2d 129, 134, 
13 Miac2d 670—Ehrenberg v Persons, 185 NY 
S2d 369, 371, 8 AD 2d 18 
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32. U S —U S v Raines, D C Ga, 203 F Supp 147, 
150 

NY—Kessler v Hunter, 280 NYS2d 474, 475, 53 
Misc 2d 965 

Pa—Earhart v Board of Sup’rs of West Cocahco Tp, 
296 A 2d 284, 286, 6 Pa Cmwlth 455 

33. Generally limits exercise of discretion 

W Va —State v CardufF, 93 S E 2d 502, 512, 142 W Va 
18—State v Gory, 93 SE,2d 535, 142 WVa 56- 
State ex rel Bd of Ed of County of Kanawha v 
Melton, 198 SE2d 130, 157 WVa 154 

37. US—Wilshire Oil Co of Cal v Costello, CA 
Cal, 348 F2d 241, 243 

Ark —Arkansas State Highway Commission v Mabry, 
315 S W 2d 900, 905, 229 Ark 261 
Md—Pressley v Warden, Md House of Correction, 
Md, 219 A 2d 25, 26, 242 Md 405—James v 
State, 288 A 2d 644, 650, 14 Md App 689 
N H—New Castle v Rand, N H, 148 A 2d 658, 661, 
102 NH 16 

NY—People v DeJesus, 250 NYS2d 317, 322, 21 
A D 2d 236—Kessler v Hunter, 280 N Y S 2d 474, 
475, 53 Misc 2d 965 

Ohio—Poe v Sheehan. 151 N E 2d 660, 666, 106 Ohio 
App 413—Keenan v Young, 195 N E 2d 382, 385, 
386, 119 Ohio App 233 

Pa—Com v Kowell, 228 A 2d 50, 52, 209 Pa Super 
386—Delaware County v Com, Dept of Public 
Welfare, 383 A 2d 240, 242, 34 PaCmwlth 165 
Tex-Chisholm v Bewley Mills, 287 SW2d 943, 945, 
946, 155 Tex 400—Bnnkley v State, 320 SW2d 
855,856, 167TexCrR 472—Lewisv Jacksonville 
Building and Loan Ass’n, 540 SW2d 307, 310 

38. US—Parrott v Cary, DC Colo, 234 FSupp 
572, 574 

Fla —Lomclo v Mayo, App , 204 So 2d 550, 552— 
Palm Springs General Hospital, Inc, of Hialeah v 
State Farm Mut Auto Ins Co, App, 218 So 2d 
793, 798 

N Y —Rinaldi v Pact Realty Corp, 286 N Y S 2d 897, 
901, 55 Misc 2d 978 

Ohio—Keenan v Young, 195 NE2d 382, 385, 386, 119 
Ohio App 233—State v Herbert, 358 N E 2d 1090, 
1092, 49 Ohio St 2d 88, 3 O O 3d 51 
Pa —Weiner v Hospital Service Plan of Lehigh Val, 
144 A 2d 575, 577, 187 Pa Super 244 
Tex—Bnnkley v State, 320 SW2d 855, 856, 167 
TexCrR 472 

39. Conn—State v Doe, 178 A 2d 271, 277, 149 
Conn 216—Hopkins v Hamden Bd of Ed, 289 
A 2d 914, 918, 29 Conn Sup 397 

D C —Kraft v Board of Ed for Dist of Col, D.C, 247 
FSupp 21, 24 

III —Cooper v Hinnchs, 140 N E 2d 293, 295, 10 HI 2d 
269 

Mo —C JS cited in Collier v Roth, 468 S W 2d 57, 59, 
app after remand 515 S W 2d 829 
ND—Northwestern Bell Td Co v Wentz, 103 
NW2d 245, 254 

41. Ark—Arkansas State Highway Commission v 
Mabry, 315 SW,2d 900, 905, 229 Ark 261 
As against government word “shall” is construed as 
“may” unless contrary intention is clearly manifest — 
Burke v Rosenthal, 232 A 2d 508, 510, 27 Conn Sup 
141 
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50. Mo —Williams v Kaestner, App, 332 S W 2d 21, 
27 

51. Mo —'Williams v Kaestner, App, 332 S W 2d 21, 
27 

Should 

54. Vt—Hannon v Mynck, 111 A 2d 729, 731, 118 
Vt. 428 

Wash —State v La Porte, 365 P 2d 24, 29, 58 Wash 2d 
816 

Obligation in various degrees 
Or —BaMass&rre v West Oregon Lumber Co, 239 P.2d 
839, 842, 193 Or 556 
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56. To be bound 

Mo—State v Bruton, 383 SW2d 525, 529 

62. Or —Baldassarre v West Oregon Lumber Co, 
supra, n 54 

63. Or—Baldassarre v West Oregon Lumber Co, 
supra, n 54 

Obligation in various degrees 

(1) “Should” means obligation in various degrees, 
usually milder than ought —Magnuson v Grand Forks 
County, N D, 97 N W 2d 622, 624 
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76. N Y —Correll v Costello, 404 N Y S 2d 836, 837, 
94 Misc2d 397 

SHANKING. 

87. To shank means to strike golf ball with shaft 
instead of face of club —Kelly v Forester, Ky, 
311 SW2d 547, 548 

SHAPE. 

88. Shape up 

The system for hiring longshoremen is known as the 
“shape up”, under such system hundreds of longshore¬ 
men present themselves daily for work, and those need¬ 
ed are hired from such labor pool —T Hogan Corp v 
Unemployment Compensation Bd of Review, 156 A 2d 
546, 548, 191 Pa Super 289 
Traffic signs 

Word “shape” as used in statutes governing specifica¬ 
tions of traffic and regulatory signs describes sign and 
not message thereon —Weinstein v City of Newark, 241 
A 2d 478, 486, 100 NJ Super 199 

89. Flat sheet metal is not a “shape” as that word is 
used m the steel industry —T D Downing Co v 
U S, Cust Ct, 282 F Supp 801, 807 

SHARE. 
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Phrases: 

98. Mo—C.J.S cited in Ragsdale v Tom-Boy, Inc, 
App, 317 SW 2d 679, 686 

99. Mo —C.J.S. cited in Ragsdale v Tom-Boy, Inc, 
App, 317 S W 2d 679, 686 

1, Mo —GJ.S. cited in Ragsdale v Tom-Boy, Inc , 
App, 317 SW 2d 678, 686 

3. Mo —CJ.S. cited in Ragsdale v Tom-Boy, Inc , 

App, 317 SW 2d 679, 686 

4. Mo—GJ.S. cited in Ragsdale v Tom-Boy, Inc, 

App, 317 S W2d 679, 686 

6. Phrases 

(1) III—Bolon v Dams, 203 NE2d 293, 296, 54 
III App 2d 64 
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SHEAVE. 

29. Mo—McTurman v Bell, Mo App, 398 SW2d 
465, 467, 468 

SHED An unsubstantial structure 
created for a temporary purpose . 3150 

31.50, Pa—Easton v, Washington County Ins Co, 
137 A 2d 332, 335, 336, 391 Pa 28 

Similarly defined 

(1) Shed means a slight structure built for shelter or 
storage, a lean-to or separate building open in front, an 
outbuilding* a hut, as a wagon shed, a small building 
slightly constructed and of simple form usually one-sto¬ 
ry high and often with front or front and sides open 
generally, a large open structure for temporary storage 
of goods as a shed on a wharf, a railway shed —Easton 
v, Washington County Ins Co, 137 A 2d 332, 335, 336, 
391 Pa 28 
Not basement 

The word “sheds” is in no sense suggestive of base¬ 
ments of a concrete and fhnae building, even though the 
basement may be open on one side —Easton v. Wash¬ 


ington County Ins Co , 137 A 2d 332, 335, 336, 391 Pa 
28 

SHEET. 

page 144 

Phrases' 

49. Phrases 

(5) "Dry sheet” is a kind of felt material applied to a 
roof prior to laying of shingles —Srader v Pecos Const 
Co, 378 P 2d 364, 365, 71 N M 320 

SHELL. 

51. “Shell home” as meaning a semifinished house 
Miss—Bevis Const Co v Kittrell, 139 So 2d 375, 378, 
243 Miss 549 

SHERIFFS AND 
CONSTABLES 

§ 1. Sheriff 

Library References 
Sheriffs and Constables <3=>1. 
page 152 

Ala—Fuller v State, 115 So 2d 110, 40 Ala App 
297, cert den 115 So 2d 118, cert den 115 So 2d 
118, 269 Ala 657, cert den 80 S Ct 380, 361 U S 
936, 4 L Ed 2d 358 

Sheriff held to be 

(2) Md—Scott v State, 231 A 2d 728, 1 Md App 
481 

N J —Caldaro v Ferber, 180 A 2d 705, 74 N J Super 
128, revd on oth grds 188 A.2d 576, 39 N I 314 
Tenn—White v Davidson County, 360 S W2d 15, 210 
Tenn 456 

Va—Hilton v Amburgey, 96 S E 2d 151, 198 Va 727 

(3) Colo —City and County of Denver v Rrnker, 366 
P 2d 548, 148 Colo 441 

Fla—Johnson v Wilson, 336 So 2d 651 
Ga—Employees Retirement System v Lewis, 136 
S E 2d 518, 109 Ga App 476 
Mo —State on Inf of Dalton ex rel Shepley v Gamble, 
280 S W2d 656, 365 Mo 215 

(4) NY—Isereau v State, 139 N Y S 2d 739, 207 
Misc 665, affd 160 N Y S 2d 839, 3 A D 2d 813, and 
160 N YS2d 840, 3 AD 2d 812 

(6) Other matters 

N Y —Reck v Onondaga County, 273 N Y S 2d 146, 51 
Misc 2d 259 
State officer 

Fla —Beard v Hambnck, 396 So 2d 708 disapproving 
Johnson v Wilson, 336 So 2d 651 

(3) Other matters 

Md —Baumgartner v State, 319 A 2d 592, 21 Md App 
251 

Mass—Opinion of the Justices, 233 N.E2d 906, 353 
Mass 785 

County officer for purpose of particular statute 

N J—Application of Burlington County Bd of Chosen 
Freeholders, 491 A 2d 631, 99 N J 90, rejecting 
Doyle v County of Warren, 15 N J Misc 434, 192 
A 390, Shusted v Coyle, 139 NJ Super 314, 353 
A 2d 562 

Office held ministerial in nature 
Md —Crosse v Board of Sup’rs of Elections of Balti¬ 
more City, 221 A 2d 431, 243 Md 555 

Sheriff not within police officer's bill of rights 

Fla—Evans v Hardcastle, App, 339 So 2d 1150 

2. US —Liquifin Aktiengesellschaft v Brennan, D C 
N Y, 446 F Supp 914 

Qj —u s Overseas Airlines v Alameda County, 45 
CalRptr 337, 235 CA2d 348 
Mo—State ex rel Cunningham v Leavitt, App, 271 
S W 2d 63 

N J —Ritter v Castellim, 414 A 2d 614, 173 N J Super 
509 
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N Y —Reck v Onondaga County, 273 N Y S 2d 146, 51 
Misc 2d 259 

Not judicial officer 

Mass —Opinion of the Justices, 233 N E 2d 906, 353 
Mass 785 

3. Ga —Yancey v State, 107 S E 2d 265, 98 Ga App 
797 

N Y —Reck v Onondaga County, 273 N Y S 2d 146, 51 
Misc 2d 259 
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5. Fla — Dade County v Kelly, 153 So 2d 822 
Abolition by charter prohibited 

Tenn—Metropolitan Government of Nashville and 
Davidson County v Poe, 383 SW2d 265, 215 
Tenn 53 

6. Ala —C J S. cited in Freeman v Purvis, 400 So 2d 

389, 392 

§ 2. Deputy Sheriff; Undersheriff 

10. Colo—Bailey v Clausen, 557 P2d 1207, 192 
Colo 297 

Fla—Evans v Hardcastle, App, 339 So 2d 1150 
There can be no deputy of a deputy 
W Va—Wheeler v Exlme, 147 S E 2d 404, 150 W Va 
481 

11. Ark—Hensley v Holder, 307 SW2d 794, 228 
Ark 401 

Fla —Blackburn v Broretn, 70 So 2d 293 
La —Mitchell v James, App, 182 So 2d 144—Richard¬ 
son v Heyd in and for Orleans Pansh, App, 278 
So 2d 167 

Minn —Zillgitt v Goodhue County Bd of Com’rs, 202 
NW2d 378, 295 Minn 9 

Deputy sheriff held to be 

(5) La—State v Mayeux, 81 So 2d 426, 228 La 
6—Phillips v State Through Dept of Transp and 
Development, App, 400 So 2d 1091, writ den, Sup, 
401 So 2d 1195, wnt not considered 403 So 2d 70. 

(6) Employee of county 

Cal—Singleton v Bonnesen, 280 P 2d 481, 131 C A 2d 
327 

(7) Public officer. 

Ga—Employees Retirement System v Lewis, 136 
SE2d 518, 109 Ga App 476 

Deputy sheriff held not to be 

(1) US—Howard v Ward County, DC.ND, 418 
FSupp 494 

Ga—Johnson v US Fidelity A Guaranty Co, 91 
SE2d 779, 93 GaApp 336 

(2) Ga—Employees Retirement System v. Lewis, 136 
SE2d 518, 109 GaApp 476 

Employer and employee 

(2) Dual relation 

Ga—Johnson v US Fidelity A Guaranty Co, 91 
SE2d 779, 93 GaApp 336 

(3) Limited relationship 

Ga—Johnson v US. Fidelity A Guaranty Co., 91 
SE2d 779, 93 GaApp 336 

(4) US—Slack v Bishop, D.C.L&, 444 FSupp. 
1161 
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15. Ill —C J S. cited In Winnebago County v Indus¬ 
trial Commission, 234 NE.2d 781, 783, 39 Ill 2d 
260. 

NY—Farley v Stone, 140 NYS2d 579, 207 Misc. 
934, mod 160 N Y S 2d 810—Isereau v Stone, 140 
N.Y S 2d 582, 207 Misc 938 

17. Undersheriff distinguished 

Mont.—Holly v Preuss, 564 P 2d 1303, 172 Mont 422. 

20. NH—Daniels v Hanson, 342 A 2d 644, 115 
NH 445 

21. NH—Daniels v Hanson, 342 A.2d 644, 115 
NH 445 
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SHERIFFS AND CONSTABLES § 10 
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§ 3. Constable 

22* NH—CJ.S. cited in State v Grant, 216 A 2d 
790, 791, 107 N H 1 

N J —C.J.S. cited in State v Thyfault, 297 A 2d 873, 
878, 121 NJ Super 487, affd 315 A 2d 424, 126 
NJ Super 459 

Constable held to be: 

(2) Tenn —Glasgow v Fox, 383 S W 2d 9, 214 Tain 
656 

(3) Ministerial officer of court 

US—Hamatt v Lillo, DCNJ, 452 FSupp 421 

County officer 

(1) Mo —State on Inf of Dalton ex rel Shepley v 
Gamble, 280 SW2d 656, 365 Mo 215—State ex rel 
O’Bnen v Roos, 397 S W 2d 578 

Change in boundaries of precincts 

Tex —Commissioners Court of Hams County v Moore, 
CivApp, 525 SW2d 926 

23. La —Bradford v City of Shreveport, App, 294 
So 2d 855, writ issued, Sup, 299 So 2d 351, two 
cases 
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26. Tenn —Glasgow v Fox, 383 S W 2d 9, 214 Tenn 
656—Banks v Jenkins, 449 S W 2d 712, 224 Tenn 
23 

Office not constitutional in nature 

Ala—In re Ingram, 356 So 2d 618 

27. Mich —Bernard v Johnson, 303 N W 2d 924, 104 
Mich App 37 

§ 4. In General 

29. Ga—Employees Retirement System v Lewis, 136 
SE2d 518, 109 Ga App 476 

30. Contest 

Tenn —Southall v Billings, 375 S.W 2d 844, 213 Tenn 
280 

Election void 

Ky—Woods v Mills, 503 S W 2d 706 

§ 5. Duty to Serve 
Library References 
Modem Legal Forms Ch 16, 
Bonds 

§ 6* Eligibility 

Library References 
Modem Legal Forms Ch 16, 
Bonds. 

33. US—Goforth v Poythress, CAGa, 638 F2d 
27 

Statute held unconstitutional 

Fla —Blackburn v Brorem, 70 So 2d 293 

Held eligible 

Md —Crosse v Board of Sup’rs of Elections pf Balti¬ 
more City, 221 A 2d 431, 243 Md 555 
35, Md— Crosse v Board of Sup’rs of Elections of 
Baltimore City, 221 A.2d 431, 243 Md 555 
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41. Ala —James v. Thompson, 392 So 2d 1178 
Ky.—Woods v Mills, 503 S.W 2d 706 

Where particular disqualification for 
office is specified by statute, disqualifi¬ 
cation cannot be had for reasons not so 
specified . 4 * 3 

465. Promise of protection to certain persons 
Tenn-Mathis v Young, 291 S,W.2d 592, 200 Tenn 
168 

52. N M.—Stephens v Myers, 690 P 2d 444, 102 
N.M. 1. 

54. Ky.—English v. English, 539 S W 2d 279. 


59. Rule applied to deputy 

W Va—State ex rel Duke v O’Bnen, 117 SE2d 353, 
145 W Va 600—Copley v Chambers, 123 S E 2d 
232, 146 W Va 674—Wheeler v Exline, 147 S E 2d 
404, 150 W Va 481 

60. Rule applied to deputy 

W Va— State ex rel Duke v O’Bnen, 117 SE2d 353, 
145 W Va 600 

61. Rule applied to deputy 

WVa—State ex rel Zickefoose v West, 116 SE2d 
398, 145 W Va 498 

§ 7. Commission and Qualification 
Library References 
Modem Legal Forms Ch. 16, 
Bonds 

page 157 

76. Wash—State ex rel Zempel v Twitchell, 367 
P 2d 985, 59 Wash 2d 419 

W Va —State ex rel Dingess v Scaggs, 195 S E 2d 724, 
156 WVa 588 
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85. US—Waters v McClary, C A Tenn, 344 F2d 
75, 15 ALR3d 1183 

W Va —State ex rel Dingess v Scaggs, 195 S E 2d 724, 
156 W Va 588 
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7. La—Brown v Edwards, App , 321 So 2d 394 

14. Or—Fowler v Donnelly, 358 P2d 485, 225 Or 
287, 85 A L R 2d 452 

page 160 

42. Ky—Russell County Bd of Ed v Leach, 157 
S W 2d 70, 288 Ky. 769 

§ 8. Term of Office, Holding Over, 
and Vacancies 

Library References 

Sheriffs and Constables <®=*5. 
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45. Cal—Doran v Biscailuz, 274 P 2d 691, 128 
C A 2d 55 

Ind—Pommaehn v Sauley, 117 NE 2d 556, 233 Ind 
140 

NJ—Shusted v Coyle, 353 A 2d 562, 139 NJ Super 
314 

N Y —Janof v Koch, 413 NY S2d 404, 67 AD 2d 
862 

W Va —State ex rel Rushford v Meador, 267 S E 2d 
169, 165 W Va 48 

46. NY—Endere v Rossi, 358 NYS2d 782, 45 
A D 2d 447 

47. Effective date 

Idaho—Haile v Foote, 409 P2d 409, 90 Idaho 261 

50. Idaho—Haile v Foote, 409 P2d 409, 90 Idaho 
261 

page 162 

68. Ohio—State ex rel Trago v Evans, 141 N E 2d 
665, 166 Ohio St 269 

70. Tex —Parker v Nobles, 496 S W 2d 921 

page 163 

82. Ohio—State ex rel Trago v Evans, 141 NE,2d 
665, 166 Ohio St 269 

page 164 

3. Pa.—Petition for Appointment of Tenny, 12 Cumb 
63 

5. Ark—McCraw v. Pate, 494 S.W 2d 94, 254 Ark 
357 

Mass —Opinion of the Justices, 233 N E 2d 906, 353 
Mass 785 


6. Ohio—State ex rel Trago v Evans, 141 NE2d 

665, 166 Ohio St 269 

7. Pa —Petition for Appointment of Tenny, 12 Cumb 

63 

8. Tex —Stockwell v Garcia, Civ App , 325 S W 2d 

405, err ref no rev err 

page 165 

18 Tex —Stockwell v Garcia, Civ App, 325 S W 2d 
405, err ref no rev err 

19. WVa—Miller v Burley, 187 SE2d 803, 155 
WVa 681 

21. Death after qualification 
Ala —McRae v State ex rel Hyche, 112 So 2d 487, 269 
Ala 241, 75 A L R 2d 1270 

page 166 

32. Held validly elected 
Wyo —In re Romer, 436 P 2d 956 
41. Idaho—Fitzpatrick v Welch, 527 P2d 313, 96 
Idaho 280 

46. Conviction of willful neglect of duty 
Wash —State ex rel Zempel v Twitchell, 367 P 2d 985, 
59 Wash 2d 419 

page 167 

53. S C —State ex rel Thompson v Sagler, 94 S E 2d 
231, 230 SC 115 

§ 9. Resignation, Abandonment, 
Forfeiture, Suspension, or 
Reinstatement 

55. N Y —Delaney v Del Bello, 437 N Y S 2d 405, 81 
A D 2d 566 

§ 10. -Removal and Proceed¬ 

ings Therefor 

Library References 
Sheriffs and Constables 

67. Ga —Employees Retironent System v Lewis, 136 
SE2d 518, 109 Ga App 476 
Utah—Obray v Malmberg, 484 P 2d 160, 26 Utah 2d 
17 

69. S C —State ex rel Thompson v Seigler, 94 S E 2d 
231, 230 SC 115 

72. Va—Com ex rel Davis v Malbon, 78 SE2d 
683, 195 Va 368 

74. Va —Com ex rel Davis v Malbon, supra, n 72 

page 168 

75. Ky —Cornett v Chandler, 307 S W 2d 918 

80 Colo—People v Enlow, 310 P2d 539, 135 Colo 
249 

Wash —Janovich v Herron, 592 P 2d 1096, 91 Wash 2d 
767 

Appointing relative within fourth degree 

Mo —State ex mf Roberts v Buckley, 533 S W 2d 551 

page 169 

98. Mo —State ex mf Dalton v Mosley, 286 S W 2d 
721, 365 Mo 711—State ex inf Eagleton v Elliott, 
380 SW2d 929 

11. Colo —People v Enlow, 310 P 2d 539, 135 Colo 
249 

Ga—Cole v Holland, 132 SE2d 657, 219 Ga 227 
Kan —State ex rd Ferguson v Robinson, 394 P 2d 48, 
193 Kan 480. 

Mo —State ex inf Danforth v Orton, 465 S W,2d 618, 
cert den 92 SCt 90,404 US 852, 30 LEd 2d 92 
Tex —Sullivan v State, Civ App, 572 S W 2d 778, err 
ref no rev err 
Misconduct not shown 
N H -In ro Ash. 311 A.2d 304, 113 N H 583 

page 170 

19. Ky —Cornett v Chandler, 307 S W 2d 918 
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Mo—State ex mf Dalton v Mosley, 286 S W 2d 721, 
365 Mo 711—Parker v Sherman, 456 S W 2d 577 

29. Ala—State ex rel Mulhs v Mathews, 66 So 2d 
105, 259 Ala 125 

30. Kan—State ex rel Ferguson v Robinson, 394 
P2d 48, 193 Kan 480 

35. Removal erroneous 

Ky —Moore v Fields, 535 S W 2d 67 

page 171 

42. Ala—State ex rel Mullis v Mathews, 66 So 2d 
105, 259 Ala 125 

46. Ky—Cornett v Chandler, 307 SW2d 918 
NJ—Shusted v Coyle, 353 A 2d 562, 139 NJ Super 
314 

Jurisdiction 

Tex —State ex rel Dishman v Gary, 359 S W 2d 456, 
163 Tex 565 

61. Objection to sufficiency of notice held 
waived 

RI — D under v Scuncio, 134 A 2d 400, 86 RI 370 

Hearing properly held 

Miss—State ex rel Patterson v Board of Sup’rs of 
Prentiss County, 105 So 2d 154, 234 Miss 26 

page 172 

Illegal acts by a sheriff are not justi¬ 
fied on the ground that other officers 
committed the same acts. 765 

76.5. Ga—Cole v Holland, 132 SE2d 657, 219 Ga 
227 

77. Ala —State ex rel Mullis v Mathews, 66 So 2d 
105, 259 Ala 125 

81. Fla —Crowder v State ex rel Baker, App, 285 
So 2d 33 

page 173 

95. Ala —State ex rel, Mullis v Mathews, 66 So 2d 
105, 259 Ala 125 

Va—Com. ex rel Daws v Malbon, 78 SE2d 683, 195 
Va 368 

98. Ga—Cole v Holland, 132 SE2d 657, 219 Ga 
227 

page 174 

6. Evidence held sufficient 
Ga—Cole v Holland, 132 SE2d 657, 219 Ga 227 
RI—Dunder v Scuncio, 134 A 2d 400, 86 RI 370 
Evidence held insufficient 
N Y —Fraiman v Mancuso, 289 N.YS2d 1011, 30 
AD 2d 108, motion den 241 NE2d 742, 22 
NY2d 895, 294 NYS2d 537, affd 249 NE2d 
474, 24 NY2d 891, 301 NYS2d 633 
Va—Com ex rel Davis v Malbon, 78 SE2d 683, 195 
Va 368 

9. Va—Com ex rel Davis v Malbon, supra, n 6 

10. Ala—State ex rel Mulhs v Mathews, 66 So 2d 
105, 259 Ala 125 

18. Va —Com ex rel Davis v Malbon, supra, n 6 

Other particular instructions have been 
held proper or not erroneous. 185 

18.5. Ga-Cole v Holland, 132 SR2d 657, 219 Ga 
227 

The sufficiency of particular judg¬ 
ments, decisions or orders has been 
passed upon by the courts. 205 

20.5. Judgment, decision or order upheld 

Miss—State ex rel Patterson v Board of Sup’rs of 

Prentiss County, 105 So 2d 154, 234 Miss 26 
NY—Fraiman v Mancuso, 289 NYS.2d 1011, 30 
AD 2d 108, motion den 241 N E2d 742, 22 
NY2d 895, 294 NYS2d 537, affd 249 NE2d 
474, 24 N Y 2d 891, 301 N Y S 2d 633 
R I —Dunder v Scuncio, 134 A 2d 400, 86 RI 370 


Election or Appointment 

page 177 

70. Statute construed 

La —Davenport v Hardy, 349 So 2d 858 

§ 14. Eligibility 

Library References 
Modem Legal Forms Ch. 16, 
Bonds. 

page 179 

4. Canon of Judicial Ethics 

Ohio—Cincinnati Bar Ass'n v Heitzler, 291 NE2d 
477, 32 Ohio St 2d 214, 57 ALR3d 1134, cert 
den 93 S Q 2149, 411 US 967, 36 LEd 2d 687 

§ 15. Qualification 
Library References 
Modem Legal Forms Ch 16, 
Bonds. 

15. Ill —People V Zahn, 161 N E 2d 265, 17 Ill 2d 
271 

page 180 

23. Pa —Appointment of Brosha, 31 D & C 2d 467, 9 
Lycoming 50 

page 182 

64. Not required to file another bond 
Tex—Maxon v Franz, Civ App, 525 SW2d 714, err 
ref no rev err 

§ 16. Term of Office, Holding Over, 
and Vacancies 

74. Change of boundaries 

Tex —Maxon v Franz, Civ.App, 525 S W 2d 714, err 
ref no rev err 

77. La —Davenport v Hardy, 349 So 2d 858 
Tex —El Paso County v Telles, Civ App, 586 S W 2d 
155 

page 184 

99. La—Gnmble v Avoyelles, Parish Police Jury, 
App , 212 So 2d 496 

§ 17. Resignation, Abandonment, 
Forfeiture, Suspension, or 
Removal 

18. Fla—State ex rel Shevm v Stone, 279 So 2d 17 

§ 18. -Removal and Proceed¬ 

ings Therefor 

page 185 

30. Removal at will 

Mich—Szymanski v Alpena Tp , 161 NW 2d 417, 11 
Mich App 387 

31. Pa —Com ex rd Specter v Rotherman, 40 D & 
C 2d 637 

page 186 

41, Pa—Com ex rel Woodward v Alberts, 107 
PLJ 291 

In the case of a statutory impeach¬ 
ment proceeding statutory require¬ 
ments must be complied with. 511 

51,1. Commencement and conclusion 
Ala —State ex rel Mullis v Mathews, 66 So 2d 105, 259 
Ala 125 


§ 21. In general; Delegation of 
Powers 

page 187 

Sheriffs are required to make com¬ 
prehensive use of their departments' 
surplus manpower m cases of tempo¬ 
rary need and emergency . 73 5 

73.5. N J —Caldaro v Ferber, 188 A 2d 576, 39 N J 
314 

75. Mont—Holly v Preuss, 564 P2d 1303, 172 
Mont 422 

§ 22. Appointment 
Library References 
Sheriffs and Constables <3=>15, 
18. 

page 188 

77. Cal—Litmus v Whitmore, 84 CalRptr 340, 4 
C A 3d 244 

Fla—Evans v Hardcastle, App, 339 So 2d 1150 
Ga—Warren v Walton, 202 SE2d 405, 231 Ga 495 
La—Boyer v St Amant, App, 364 So 2d 1338, writ 
den, Sup, 365 So 2d 1108 

N Y —Reck v Onondaga County, 273 N Y S 2d 146, 51 
Misc 2d 259 

78. U S —Tanner v McCall, C A Fla, 625 F 2d 1183, 
reh den 629 F 2d 1350, cert den 101 SCt 1975, 
451 US 907, 68 L Ed 2d 295 

Ga —Gay v Healan, 77 S E 2d 47, 88 Ga App. 533— 
Warren v Walton, 202 SE2d 405, 231 Ga 495 
Iowa—Smith v Newell, 117 N W 2d 883, 254 Iowa 496 
N H —Daniels v Hanson, 342 A 2d 644, 115 N H. 445 
Tenn—Metropolitan Government of Nashville and 
Davidson County v Poe, 383 $W,2d 265, 215 
Tenn 53 

W.Va —Hockman v Tucker County Court, 75 S,E2d 
82, 138 W.Va 132 

Effect of veterans* preference acts 
Wash,—State ex rel Day v King County, 312 P 2d 637, 
50 Wash 2d 427 

Statutes construed 

La —Civil Service Commission of City of New Orleans 
v Foil, 349 So 2d 305 

NY— Ratner v Michaels, 179 NYS2d 188, 12 
Misc 2d 165 

Old—Smith v State, Cr, 510 P2d 962. 

W Va—State ex rd Dmgess v Scaggs, 195 S E.2d 724, 
156 WVa 588 
Statutes valid 

Tenn —Sapp v State ex rel Nipper, 524 S W 2d 652 

79. Fla—Szell v Lamar, App 5 Dist, 414 So 2d 276 
84. Anz—State v Stago, 312 P 2d 160, 82 Anz 285 
Fla—Evans v Hardcastle, App, 339 So 2d 1150 
Wyo —Ffister v Niobrara County, 557 P 2d 735 
Appointed not hired 

Wyo —Pfister v Niobrara County, 557 P 2d 735 
86. Ark—Parker v. Adkins, 266 S.W.2d 799, 223 
Ark 455 

page 189 

97. Liability of sheriff for deputies immaterial 
Colo —City and County of Denver v Ranker, 366 P 2d 
548, 148 Colo 441. 

10. Pa—Petition of Turner, 18 D A C.2d 429, 76 
Montg 157 

W Va —Hockman v Tucker County Court, 75 S E 2d 
82, 138 WVa 132—State ex rel Christian v St 
Clair, 166 SE2d 785, 153 WVa 1 

page 190 

13. U S.—Smith v Hill, D C Utah, 510 F Supp. 767 
15. Anz—State v Stago, 312 P.2d 160, 82 Anz 285 
Okl—Murphy v State, 245 P 2d 741, 95 OklCr 333 


§ 10 SHERIFFS AND CONSTABLES 


§ 13. 
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SHERIFFS AND CONSTABLES § 26 

Page 195 


W Va —Mozingo v Barnhart, 285 S E 2d 497 

22. Pa—Appointment of Deputy Constable for Jen- 
ner Tp, Somerset County, Pa, 21 Som 47 

23. Pa —In re Appointment of Deputy Constables for 
Mount Carmel Tp, Northumberland County, Pa, 
33 Northumb L J 23 

28. Fla—Walker v Pendarvis, 132 So 2d 186 

30. Pa—Application of Forti, 24 D & C2d 198—In 
re Appointment of Deputy Constables for Mount 
Carmel Tp, Northumberland County, Pa, 33 
NorthumbL J 23—Appointment of Deputy Con¬ 
stable for Jenner Tp, Somerset County, Pa, 21 
Som 47 

Right to make inquiry 

Fla—Walker v Pendarvis, 132 So 2d 186 

§ 23. Number of Deputies 

page 191 

32. US—Smith v Hill, DC Utah, 510 FSupp 767 

33. Neb—Grace v Douglas County, 134 NW2d 
818, 178 Neb 690 

NC—Moss v Alexander, 116 SE2d 797, 253 NC 
362 

Undersheriff included 

Mont—Holly v Preuss, 564 P 2d 1303, 172 Mont 422 

Statute invalid 

Ga—Bussell v Youngblood, 238 SE2d 89, 239 Ga 
553 

§ 24. Eligibility 

46. U S — Kapson v Kubath, D C Mich, 165 F Supp 
542 

NY—Myles v Phillips, 448 NYS2d 31, 87 AD2d 
614, affd 440 NE2d 536, 57 NY 2d 692, 454 
N Y S 2d 536 

§ 25. Qualification 

page 192 

53. Cal —Gobel v San Luis Obispo County, 141 Cal 
Rptr. 288, 74 C A 3d 94 

Fla —Fraternal Order of Police Lodge 92 v Freeman, 
App, 372 So 2d 945 

N Y —Freund v Department of Personnel of City of 
New York, 341 NYS2d 740, 73 Misc2d 218— 
Tomsi v Personnel Officer of Westchester County, 
400 NYS2d 577, 60 AD2d 847 

Wash —Green v Cowlitz County Civil Service Commis¬ 
sion, Cowlitz County, 577 P 2d 141, 19 Wash App 
210 

Regulation of hair style and facial appearance 

N Y —Connelly v Amico, 340 N Y S 2d 156, 72 
Misc.2d 644, affd 353 NY.S2d 1021, 43 AD 2d 
1016 

56. Fla—Holloway v State, 342 So.2d 966 

61. Conn—Zanks v Fluckiger, 171 A 2d 86, 22 
Conn Sup 311 

Deputy constable 

Tex —Rhoden v. Booth, Civ.App, 344 S W 2d 481, err 
ref no rev err. 

Bond not required of deputy 

W.Va—Wheeler v Exline, 147 SE2d 404, 150 W.Va 
481. 

§ 26. Term of Office; Resignation 
and Removal 

page 193 

82. U S —Tanner v McCall, C A.Fla., 625 F,2d 1183, 
reh den 629 F2d 1350, cert den 101 SQ 1975, 
451 U.S 907, 68 L.Ed.2d 295 

Mich —Eaton County Deputy Shenffi Ass’n v Smith, 
195 N W 2d 12, 37 Mich App. 427 

N.Y —Cirasuolo v Hasenauer, 407 NYS2d 357, 64 
A.D.24 860 

W Va.—State ex rel Christian v St Clair* 166 S,E.2d 
785, 153 WVa. 1 


Wis —Cross v Soderbeck, 288 N W 2d 779, 94 Wis 2d 
331 

Right to secure reappointment 

Cal —Litzius v Whitmore, 84 Cal Rptr 340, 4 C A 3d 
344 

Purpose of non-tenure 

Mont—Holly v Preuss, 564 P 2d 1303, 172 Mont 422 
Not entitled to pretermination hearing 
Cal —Bell v Duffy, 168 Cal Rptr 753, 111 C A 3d 643 
Fla—Evans v Hardcastle, App, 339 So 2d 1150 
83. NY—Cafiso v Gross, 332 NYS2d 676, 39 
A D 2d 773 

Wash —State ex rel Day v King County, 312 P 2d 637, 

50 Wash 2d 427 

86 . US—Ramey v Harber, DCVa, 431 FSupp 
657, affd in part, revd m part on oth grds C A, 
589 F2d 753, cert den 99 Sa 2823, 442 US 
910, 61 L Ed 2d 275 

page 194 

96. Unauthorized leave of absence 
Ala—Lockndge v Etowah County Com’n, Civ App, 
460 So 2d 1361 

98. Effect of resignation 

Wis —Becker v Spieker, 62 N W 2d 715, 265 Wis 605 

2. US—Tanner v McCall, DC Fla, 441 FSupp 

503 

Cal—People v Hulburt, 142 Cal Rptr 19a 75 C A 3d 
404 

Ga—Warren v Walton, 202 S E2d 405, 231 Ga 495 
N J —Board of Chosen Freeholders, Bergen County v 
Miller, 367 A 2d 451, 145 NJ Super 222 
N Y —Cirasuolo v Hasenauer, 407 N Y S 2d 357, 64 
A D 2d 860 

Pa—Fair v Delaney, 385 A 2d 601, 35 PaCmwlth 
103 

W Va -Hall v Protan, 195 S E 2d 380, 156 W Va 562 

Approval by court 

Pa —In re Jacob Honvitz, 27 Dist R 578—In re Revo¬ 
cation of Appointment of Deputy Constable, 13 D 
& C 2d 301, 19 Beaver 149—In re Page, 205 A 2d 
637, 205 Pa Super 12 

3. US —Hopkins v Dohnger, DC Va , 453 FSupp 

59 

La—Boyer v St Amant, App, 364 So 2d 1338, writ 
den, Sup, 365 So 2d 1108 

SC—Rhodes v Smith, 254 SE2d 49, 273 SC. 13 

page 195 

6. U S —Barrett v Thomas, C A Tex , 649 F 2d 1193, 

reh den 656 F 2d 700, cert den 102 S Ct 1969, 
456 U S 925, 72 L Ed 2d 440, and 102 S Ct 1992, 
456 U S 936, 72 L Ed 2d 455 
Cal —Rigsby v Civil Service Commission of Los Ange¬ 
les County, 115 Cal Rptr 490, 39 C.A3d 696 
Ill —Fruhling v Champaign County, 420 N E 2d 1066, 

51 Ill Dec 508, 95 HI App 3d 409 

Mich —Locke v Macomb County, 187 N W 2d 500, 31 
Mich App 22, affd 199 NW2d 166, 387 Mich 
634—Locke v Macomb County, 199 N W 2d 166, 
387 Mich 634 

SD—General Drivers and Helpers Union v Brown 
County, 269 N W 2d 795 

Limitations 

Ala —Jefferson County v Reach, 368 So 2d 250 
Mich —Werner v Macomb County Civil Service Com¬ 
mission, 258 NW2d 549, 77 Mich App 533 

7. US.—Tanner v McCall, DC Fla, 425 FSupp 

257 

Fla—Johnson v Wilson, App,, 336 So 2d 651 
Minn —General Drivers, Local No, 346 v Aitkin Coun¬ 
ty Bd, 320 N W 2d 695 
Deputies not “policymakers” 

U.S.—Ramey v Harber, DCVa, 431 FSupp 657, 
affd in part, revd in part on oth grds. C A, 589 
F 2d 753, cert den 99 S Q 2823, 442 U S. 910, 61 
L Ed.2d 275 

8. U S —Ramey v Harber, D C Va, 431 F.Supp, 657, 

affd in part, revd in part on oth grd* C A, 589 


F 2d 753, cert den 99 S Ct 2823, 442 U S 910, 
61 L Ed 2d 275 

Fla—Ison v Zimmerman, 372 So 2d 431 
Mo —Linkogel v Baker Protective Services, Inc, App, 
626 S W 2d 380, app after remand 659 S W 2d 300 
N Y —Sirles v Cordary, 374 N Y S 2d 793, 49 A D 2d 
330, affd 358 N E 2d 1038, 40 NY 2d 950, 390 
N YS2d 413 

9. Ga—Warren v Walton, 202 SE2d 405, 231 Ga 
495 

Undershenff 

Mont—Holly v Preuss, 564 P 2d 1303, 172 Mont 422 

The operation of a system of patron¬ 
age, as applied to deputy sheriffs who 
are performing in a satisfactory man¬ 
ner in a nonpolicymaking and nonconfi- 
dential capacity and who are refused 
consideration for reappointment, upon 
the election of a successor to the sher¬ 
iff who appointed them, solely because 
of their political beliefs and affil¬ 
iations, is constitutionally invalid. 95 

9.5. US—Elrod v Bums, 96 SQ 2673, 427 US 
347, 49 L Ed 2d 547 

11. US—Funn v Winston, CAVa, 612 F2d 880 
Ill—Batley v Kendall County Sheriffs Dept Merit 

Commission, Kendall County 111, 425 NE2d 
1201, 55 Ill Dec 28, 99 Ill App 3d 622 
Mont—Erickson v Fisher, 554 P2d 1336, 170 Mont 
491 

Cause for removal not shown 
U S —Lontine v VanCleave, C A Colo, 483 F 2d 966 
Polygraph test 

Anz —Eshelman v Blubaum, App, 560 P 2d 1283, 114 
Anz 376 

Mich—Cyrus v Calhoun County Sheriff, 271 N W 2d 
249, 85 Mich App 397 

Substantial evidence 

NY—Suchocla v Amico, 390 NYS2d 286, 55 
AD 2d 814 

Reinstatement denied 

Mont —Enckson v Fisher, 554 P 2d 1336, 170 Mont 
491 

Budget cut 

NY —Mitchell v Yates County Sheriff’s Dept, 405 
N Y S 2d 238, 94 Misc 2d 724 

12. Cal —Titus v Los Angeles County Civil Service 
Commission, 181 Cal Rptr 699, 130 C A 3d 357 

NY—Suchocki v Amico, 390 NYS2d 286, 55 
AD 2d 814 

Incompetence not shown 

Wash —Eiden v Snohomish County Civil Service Com¬ 
mission, 533 P2d 426, 13 Wash App 32 

Causes enumerated by statute 

Mont—Enckson v Fisher, 554 P2d 1336, 170 Mont 
491 

13. Pa—In re Page, 205 A,2d 637, 205 Pa Super 12 

14. US—Sherman v City of Richmond, DCVa, 
543 FSupp 447 

Fla — Szell v Lamar, App 5 Dist, 414 So 2d 276 
19. Ind.—Pope v Marion County Sheriff’s Ment Bd, 
301 N.E^d 386, 157 Ind App 636 
NY—Cirasuolo v Hasenauer, 407 NYS2d 357, 64 
AD 2d 860 

Consent to amendment 

La —Jarrell v Cri minal Sheriff Dept, App, 297 So.2d 
549. 

Insufficient compliance 

Ill—Zurek v Cook County Police and Corrections 
Ment Bd., 356 NE2d 1079, 1 111 Dec 797, 42 
III App 3d 1044 

La —Jarrell v Criminal Sheriff Dept, App, 297 So,2d 
549 
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Page 195 


20, HI -Zook v Hedrick, 367 NE2d 1356, 10 Ill 
Dec 590, 52 IUApp3d736 
NY—Ronayne v Lombard, 400 NYS2d 693, 92 
Misc 2d 538 

Evidence 

Ind —Pope v Marion County Sheriffs Merit Bd, 301 
NE2d 386, 157 IndApp 636 
Mich —Werner v Macomb County Civil Service Com¬ 
mission, 258 N W 2d 549, 77 Mich App 533 
Minn —Matter of Setchell, 261 N W 2d 354, cert den 
98 SCt 2821, 436 US 926, 56 L Ed 2d 769 
Mont—Erickson v Fisher, 554 P2d 1336, 170 Mont 
491 

N Y —Grasuolo v Hasenauer, 407 N Y S 2d 357, 64 
AD2d 860 

Hearing officer 

N Y —Ctrasoolo v Hasenauer, 107 N Y S 2d 357, 64 
AD 2d 860 

Although, a hearing is not required 
for the suspension of a deputy sheriff 
where the suspension is for less than a 
stated amount of time , 205 it has been 
held that a deputy sheriff who is so 
suspended is entitled to an administra¬ 
tive review of his suspension in court 
where the mechanism of departmental 
review is not available . 2010 

20.5. HI—McCoy v Brown, 427 NE2d 619, 56 
Ill Dec 424, 100 HI App 3d 988 

20.10, Refusal to follow order 

Ill —Wagner v Kramer, 2 Dist, 465 N E 2d 547, 80 
Ill Dec 435, 125 Ill App 3d 12, afTd and remd 484 
NE2d 1073, 92 Ill Dec 218, 108 Ill 2d 413, de¬ 
clining to follow McCoy v Brown, 100 Ill App 3d 
988, 56 III Dec 424, 427 NE2d 619 

23. Ala —Jefferson County v Reach, 368 So 2d 250 

24. No authority to assess transcript costs 

Ill —Zurek v Cook County Police and Corrections 
Merit Bd, 356 NE2d 1079, 1 IllDcc 797, 42 
IU App 3d 1044 

Judicial review 

Ind—Wolfcale v Wells County, 364 NE2d 1023, 173 
IndApp 569 

Me—Colby v York County Com’rs, 442 A 2d 544 
Ohio—State ex rel Moore v Sanders, 418 NE 2d 1339, 
65 Ohio St 2d 72, 19 00 3d 264 

§ 27. Title to, and Possession of, Of¬ 
fice 

page 196 

29, Cal.—Valentine v Contra Costa County, 10 Cal 
Rptr 500, 188 C A 2d 515 

$ 28. De Facto Deputies 

40. Ind—Carty v State, App, 421 NE2d 1151 

Usurper 

WVa—Wheeler v Exline, 147 SE2d 404, 150 W Va 
481 

41. Neb—Anderson v Bituminous Cas Co, 52 
N.W 2d 814, 155 Neb 590 

No formal appointment 

WVa—Wheeler v Exline, 147 SR2d 404, 150 W.Va 
481 

43. Ala—Johnson v State, Cr.App., 406 So 2d 1063, 
writ den , Sup, 406 So 2d 1066 

Anz—State v Stago, 312 P 2d 160, 82 Anz 285 

44. Ky —Call v Com, 482 S W.2d 770, mod on oth 
grds 492 S.W.2d 195 

WVa.—Wheeler v. Exhne, 147 SE2d 404, 150 WVa 

481 

46. Under Instructions and control 

Anz—State v Ovens, 422 P2d 719, 4 Anz App 591, 


49. Ala —C.J.S. cited in Malone v State, Cr App, 
406 So 2d 1060, 1062, wnt den, Sup, 406 So 2d 
1066 

Okl—State v Smith, G , 320 P 2d 719 
Deputy sheriff held not de facto officer 
Conn —Zanks v Fluckiger, 171 A 2d 86, 22 Conn Sup 
311 

§ 29. Special Deputies and Persons 
Specially Authorized 

page 197 

52. U S —Slack v Bishop, D C La, 444 F Supp 1161 
Neb —Anderson v Bituminous Cas Co, 52 N W 2d 
814, 155 Neb 590—Henning v Gty of Hebron, 
183 NW2d 756, 186 Neb 381 
Tenn—General Truck Sales, Inc v Simmons, 343 
S W 2d 884, 208 Tenn 51 

WVa— Hockman v Tucker County Court, 75 SE2d 
82, 138 W Va 132 

63. Miss—Galloway v Brown, 93 So 2d 459, 230 
Miss 471 

§ 30. Bailiffs, Keepers, Clerks, and 
Other Assistants and Em¬ 
ployees 

page 200 

14. US—Wilson v Kelley, DCGa, 294 FSupp 
1005, affd 89 S G. 477, 393 U S 266, 21 L Ed.2d 
425 

Sheriff held “employer” within terms of statute 
Iowa—Smith v Newell, 117 N W 2d 883, 254 Iowa 496 
Public employment contract 
N Y —Reese v Lombard, 366 N YS 2d 493, 47 A D 2d 
327 

16. Wash— Massie v Brown, 527 P 2d 476, 84 
Wash 2d 490 

22. Cal —Litzius v Whitmore, 84 Cal Rptr 340, 4 
C A 3d 244 

Vt.—Town of Stowe v Lamoille County, 362 A 2d 159, 
134 Vt 402 

Held not county employees 
Ga—Employees Retirement System v Lewis, 136 
S.E2d 518, 109 Ga.App 476 

Reasonable standards of appearance 

Ga—Trotter v Cobb County Gvil Service Bd, 190 
SE2d 792, 126 Ga App 278 

Deputy jailors 

Ga—Warren v Walton, 202 SE2d 405, 231 Ga App. 
495 

Dismissal 

Cal —Pipkin v Board of Sup’rs of Shasta County, 147 
Cal Rptr 502, 82 C A 3d 652 
25. NY—Smack v Pattison, 436 N.YS2d 787, 80 
A.D 2d 874 

Discharge for facial appearance invalid 

NY.—Connelly v Anuco, 340 NYS2d 156, 72 
Misc 2d 644, affd 353 N Y S 2d 1021, 43 A D.2d 
1016 

Nevertheless, the constitutionality of 
the removal and replacement, by sher¬ 
iffs, of various employees has been 
adjudicated . 265 

26.5. US—Whited v Fields, DCVa, 581 FSupp. 
1444 

§ 33. -Elisors 

page 202 

Qualifications 

Cal —People v Saugstad, 21 Cal Rptr 740, 203 C A 2d 
536 

49. Inherent power 

Fla —Petition of Stoll, App, 309 So 2d 190 


§ 34. Posse Comitatus 

60. Mo—CJ.S cited in State v Goodman, 449 
S W 2d 656, 661 

Illegal posse 

US—US V Clark, DC Ala, 249 FSupp 720 

61. Alaska—Jackson v State, 572 P2d 87 

Cal—People v Blend, 175 Cal Rptr 263, 267, 121 
CA3d 215 

62. U S —Scott v Vandiver, C A S C, 476 F 2d 238 

page 203 

73. Mo—C.J.S. cited in State v Goodman, 449 
S W 2d 656, 661 

§ 35. In General 

80. Md—Scott v State, 231 A 728, 1 Md App 481 

Marking of motor vehicle used 

Ga—Clayton v Taylor, 155 SE2d 387, 223 Ga 346 

Accident reports 

Ohio—State ex rel Robusky v Chicko, 230 N E 2d 134, 
11 Ohio App 2d 235 Revd on oth grds 244 
N E 2d 478, 17 Ohio St 2d 1 

81. Nev—Nevada Credit Rating Bureau, Inc, v Wil¬ 
liams, 503 P 2d 9, 88 Nev 601, 56 A L R 3d 483 

N H —Daniels v Hanson, 342 A 2d 644, 115 N H 445 
Charter provisions applicable 
Mo—Worlledge v City of Greenwood, App, 627 
S W 2d 328 

Tenn—Metropolitan Government of Nashville and 
Davidson County v Poe, 383 SW2d 265, 215 
Tenn 53 

82. Wis—Fortney v School Dist of West Salem, 321 
NW2d 225, 108 Wis 2d 167 

Duties imposed on sheriff as county officer 

(2) Other statements 

Ala—Jones v Conway, 125 So 2d 517, 271 Ala 525 
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83. Ala—Jones v Conway, 125 So 2d 517, 271 Ala 
525—Rodgers v Meredith, 146 So 2d 308, 274 
Ala 179 

Mass.—Attorney General v Sheriff of Worcester Coun¬ 
ty, 413 N E 2d 722, 382 Mass 57 
Mich —National Union of Police Officers Local 502-M, 
AFL-CIO v Board of Com’rs of Wayne County, 
286 N W 2d 242, 93 Mich App 76 
N J —In re Supervision and Assignment of Petit Jury 
Panels in Essex County, 292 A.2d 4, 60 N J. 554 
N Y —Matter of Delaney, 427 N Y S 2d 284, 75 A D 2d 
642. 

N C —Gnffin v Barnes, 87 SE2d 560, 242 NC 306 
Pa —Application of Forti, 24 D <& C 2d 198 
Wis—Fuller v. Spieker, 62 N W2d 713, 265 Wis 601 
Furnishing report 
(2) Other matters 

La —State ex rel Sylvester v Pitre, App, 209 So 2d 
764 

84. Anz—Francisco v State, 556 P2d 1, 113 Anz. 
427 

La—Richardson v Heyd in and for Orleans Parish, 
App, 278 So 2d 167. 

Wis—Wisconsin Professional Police Ass’n (WPPA) v 
Dane County, 316 NW,2d 656, 106 Wis 2d 303 

85. N.Y— Mitchell v Yates County Shenffs Dept, 
405 N Y S 2d 238, 94 Misc 2d 724 

Prohibition of carrying of arms by off-duty 
deputies 

Mich—Eaton County Deputy Shenffs Ass’n v Smith, 
195 N W2d 12, 37 Mich.App. 427 
Promulgation of rules and regulations pertain¬ 
ing to employment of deputies 
Mich —Eaton County Deputy Shenffs Ass’n v Smith, 
195 NW2d 12, 37 Mich App 427 
85. Cal—Hanley v Murphy, 255 P2d 1, 40 C 2d 
578—Vallmdras v Massachusetts Bonding & Ins 
Co, 265 P 2d 907, 42 C 2d 149—Hayward Lum- 
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ber & Inv Co v Biscailuz, 306 P 2d 6, 47 C A 2d 
716 

Mass —Opinion of the Justices, 233 N E 2d 906, 353 
Mass 785 

N C—Griffin v Barnes, 87 S E 2d 560, 242 N C 306 

N D —C J.S cited in Tumquist v Kjelbak, 77 N W 2d 
854, 858 

87. N J —State v Silverstem, 185 A 2d 45, 76 N J Su¬ 
per 536, affd 195 A 2d 617, 41 NJ 203 

Wis—Fuller v Spieker, supra, n 83—Becker v Spiek- 
er, 62 N W 2d 715, 265 Wis 605 

90. Ala —State ex rel Wheeler v Board of Revenue 
of Colbert County, 131 So 2d 858, 272 Ala 446 

Ill —Keefer v Tnzna, 381 N E 2d 1049, 21 Ill Dec 602, 
64 Ill App 3d 844 

Md —Crosse v Board of Sup’rs of Elections of Balti¬ 
more City, 221 A 2d 431, 243 Md 555 

91. Ohio—Reckman v Keiter, 164 NE2d 448, 109 
Ohio App 81 

92. Ark—Hinson v Culberson-Stowers Chevrolet, 
Inc, 427 S W 2d 539, 244 Ark 853 

93. N M —Riggs v Gardikas, 427 P 2d 890, 78 N M 
5 

Ohio—Reckman v Keiter, App, 164 N E 2d 448, 109 
Ohio App 81 

95. Ala—Jones v Conway, 125 So 2d 517, 271 Ala 
525 

Maintaining other offices 

Ga—Brewster v Houston County, 218 S E2d 748, 235 
Ga 68 

96. Ind—Dortch v Lugar, 266 NE2d 25, 255 Ind 
545 

N J —In re Supervision and Assignment of Petit Jury 
Panels m Essex County, 277 A 2d 417, 114 N J Su¬ 
per 527 

99. Authority of county 

Mo —State on Inf of Dalton ex rel Shepley v Gamble, 
280 S W 2d 656, 365 Mo 215 

2. Mo—State ex rel, Cunningham v Leavitt, App, 
271 SW2d 63 

§ 36. Territorial Extent of Authori¬ 
ty 
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9. US —GJ.S. quoted at length in Kapson v Kubath, 

D.C Mich, 165 F.Supp 542, 546 

10. Cal —People v Scott, App, 66 Cal Rptr 257— 
CJ.S. cited In People v Pina, 140 Cal Rptr 270, 
273, 72 C A 3d Supp 35 

13. Mo -CJA cited in State v Owen, 258 S W 2d 
662, 665 

14. Kan—State v Lamb, 497 P2d 275, 209 Kan 
453 

Private citizen 

U.S— Kapson v Kubath, D C Mich, 165 FSupp 542 

15. Old.—Pipkin v District Court of Cotton County, 
321 P.2d 410 
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28. Del. — GJJ5, cited fa De Salvatore v State, 163 
A 2d 214, 248' 2 Storey 550. 

Pa.—Com v Owens, 56 Mun. 50, 37 North 30, 

30. Ohio—City of Dayton v Brennan, 112 NE2d 
837 

$ 37. Authority of Deputies and As¬ 
sistants 

Library References 
Sheriffs and Constables «»79 

36. Cal.—People v Woods, 86 Cal Rptr. 508, 7 
C A.3d 382 

Fla —Johnson v Wilson, App, 336 So 2d 651 

N.Y.—Edwards v, Onondaga County, 240 N.Y S.2d 
789, 39 Misc 2d 443 

37. Cal —Litzius v. Whitmore, 84 Cal Rptr 340, 4 
C.A.3d 244 


N C—Gnffin v Barnes, 87 SE2d 560, 242 NC 306 

N D —Tumquist v Kjelbak, 77 N W 2d 854 

Tex —Cortumglia v Miller, Civ App, 326 S W 2d 278 

38. Ga —Archer v Aristocrat Ice Cream Co, 74 
S E 2d 470, 87 Ga App 567 

Acts of deputy as acts of sheriff 
La —Thompson v St Am ant, 196 So 2d 255, 250 La 
405 

N Y —Reck v Onondaga County, 273 N Y S 2d 146, 51 
Misc2d 259 

Vt — In re Huard, 212 A 2d 640, 125 Vt 189 
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39. Ill—De Correvant v Lohman, 228 NE2d 592, 
84 Ill App 2d 221 

41. N D —Tumquist v Kjelbak, 77 N W 2d 854 

Arrest 

Md —Gnffin v State, 171 A 2d 717, 225 Md 422, revd 
on oth grds 84 SCt 1770, 378 US 130, 12 
L Ed 2d 754 

Mo —State v Peters, 242 S W 2d 894 
Okl —St Clair v Smith, 293 P 2d 597 

43. US—Tanner v McCall, C A Fla ,625 F 2d 1183, 
reh den 629 F 2d 1350, cert den 101 S Ct 1975, 
451 US 907, 68 LEd2d 295 

Cal—People v Gonzales, 288 P2d 588, 136 CA2d 
437—People v Woods, 86 Cal Rptr 508, 7 C A 3d 
382 

Suppression of crime 

Okl —St Clair v Smith, 293 P 2d 597 

44. Or—Croft v Lambert, 357 P 2d 513, 228 Or 76, 
88 A L R 2d 1227 

45. Colo —International Broth of Police Officers, Lo¬ 
cal No 127 v City and County of Denver, 521 
P 2d 916, 185 Colo 50 

Or—Croft v Lambert, 357 P2d 513, 228 Or 76, 88 

A L R 2d 1227 
* 

46. Purpose of statute as validation of acts 
only 

Ill —De Correvant v Lohman, 228 N E 2d 592, 84 
01 App 2d 221 

49. Authority not established 

N M —Karr v Dow, App, 507 P 2d 455, 84 N M 708, 
cert den 507 P 2d 443, 84 NM 696 

50. N D —Tumquist v Kjelbak, 77 N W 2d 854 
Tex —Cortimigha v Miller, Civ App, 326 S W 2d 278 
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57. Tenn —General Truck Sales, Inc v Simmons, 343 
SW2d 884, 208 Tenn 51 

71. Proscribed services 

La—State v Berry, 391 So 2d 406, concurred in part, 
dissented in part 396 So 2d 880, cert den 101 S Ct 
2347, 451 U S 1010, 68 L Ed 2d 863 

76. Pa—In re Page, 205 A 2d 637, 205 Pa Super 12 
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77. N J —State v Lombardo, 90 A 2d 39, 20 N J Su¬ 
per 317 

84. N J —State v Lombardo, 87 A 2d 375, 18 N J Su¬ 
per 511, affd 90 A 2d 39, 20 NJ Super. 317- 
State v Silverstem, 185 A 2d 45, 76 N.J Super 
536, affd 195 A 2d 617, 41 N J 203. 

§ 41. Disqualification, or Inability 
to Act in Particular Cases 

page 210 

11. Colo—People v Green, 514 P 2d 769, 183 Colo 
25 

Mo —Mannon v Fnck, 295 S W 2d 158, 365 Mo 1203 

14. Not on court's own motion 

Mo,—Mannon v Fnck, 295 S W 2d 158, 365 Mo 1203 


§ 42. Conservation of Peace and Ar¬ 
rest of Offenders 

Library References 
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31. Cal —Pitchess v Supenor Court for Los Angeles 
County, 83 Cal Rptr 41, 2 C A 3d 653 

Me—State v Lewisohn, 379 A 2d 1192 
Mich —People v Bissonette, 42 N W 2d 113, 327 Mich 
349 

N Y —CJjS. quoted at length in Isereau v Stone, 140 
N Y S 2d 585, 592, 593, 207 Misc 941, affd in part 
and revd in part on oth grds 160 N Y S 2d 336, 3 
AD 2d 243 

Chief law-enforcement officer 
US—Liquifin Aktiengesellschaft v Brennan, DC 
NY, 446 FSupp 914 

Miss—Smith v State, 169 So 2d 451, 251 Miss 241 
Subject to charter provisions 
Tenn—Metropolitan Government of Nashville and 
Davidson County v Poe, 383 SW2d 265, 215 
Tenn 53 

32. La —Proceedings on Behalf of Judge of Section A 
of Criminal Dist Court for Parish of Orleans v 
Grosch, 64 So 2d 225, 222 La 937 

Uniforms 

Ind —Jamsch v La Porte County, 315 NE2d 387, 161 
Ind App 226 

33. Mich—National Union of Police Officers Local 
502-M, AFL-CIO v Board of Com’rs of Wayne 
County, 286 N W 2d 242, 93 Mich App 76 

Tenn—Cunningham v Moore County, App, 604 
S W 2d 866 

Blood test results 

Cal —Tnbulski v County of Los Angeles, 146 Cal Rptr 
229, 83 C A 3d 828 

34. US —Schackman v Amebergh, DCCal, 258 
FSupp 983, app dism 87 Sa 1622, 387 US 
427, 18 L Ed 2d 865, reh den 88 S a 16, 389 
US 893, 19 L Ed 2d 204—US v Laub Baking 
Co, DC Ohio, 283 FSupp 217 

Not exclusive 

W Va —Hockman v Tucker County Court, 75 S E 2d 
82, 138 W Va 132 

35. Cal—People v Mullm, 17 Cal Rptr 516, 197 
C A2d 479 

La —State v Berry, 391 So 2d 406, concurred in part, 
dissented in part 396 So 2d 880, cert den 101 S Ct 
2347, 451 US 1010, 68 LEd 2d 863 
Mich —People v Bissonette, 42 N W 2d 113, 327 Mich 
349 

Okl—Workman v State, Cr, 491 P2d 308 
Tenn—Edwards v State ex rel Kimbrough, 2S0 
S W2d 19, 194 Tenn 64 

Press passes 

Cal—Los Angeles Free Press, Inc v City of Los 
Angeles, 88 Cal Rptr 605, 9 C A 3d 448, cert den 
91 SCt 1193, 401 US 982, 28 LEd2d 334 

Law enforcement service 
Cal—Kimball v Santa Clara County, 101 Cal Rptr 
353, 24 C A 3d 780 
Enforcement of court orders 
Iowa—State v Graham, 203 NW.2d 600 
Establishment of county police force does not 
lessen power of sheriff 

Ga—Wolfe v Huff, 205 SE2d 254, 232 Ga 44, app 
after remand 210 S E 2d 699, 233 Ga 162 
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36. Anz —State v Miranda, 401 P 2d 721, 98 Anz 
18, revd on oth grds 86 S Ct 1602, 384 U S 436, 
16 L Ed 2d 694, reh den 87 SO 11, 385 US 
890, 17 L Ed 2d 121 

Va,—Com ex rel Davis v, Mai bon, 78 S E 2d 683, 195 
Va 368 
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Duty to respond to calls not to patrol 
U S —Jones v Wittenberg, D C Ohio, 357 F Supp 696 
Keeper of public jail 

La —Frank v Pitre, App, 341 So 2d 1376, revd on oth 
grcts 353 So 2d 1293 

Transport of prisoners 

NY—City of Poughkeepsie v Dutchess County, 451 
N YS2d 816, 88 AD 2d 964 
37. Ala—Roberts v State, 63 So 2d 584, 258 Ala 
534 
Contra 

La —Proceedings on Behalf of Judge of Section A of 
Criminal Dist Court for Parish of Orleans v 
Grosch, supra, n 32 

39, US—Douthit v Jones, CATex, 641 F2d 345 
Fla—Snead v State, App 5 Dist, 415 So 2d 887 
Miss—Terry v State, 173 So 2d 889, 252 Miss 479 
Mo —'Parker v Sherman, 456 S W 2d 577 
N Y —Sackinger v Nevms, 451 N Y S 2d 1005, 114 
Misc 2d 454 

SC—Prosser v Parsons, 141 S E 2d 342, 245 S C 493 
Mo—State v Peters, 242 SW 894 
Wash —State v Twitchell, 378 P2d 444, 61 Wash 2d 
403 

5 C J p 396 note 37[a] 

Arrest held illegal 

Miss—State for Use of Powell v Moore, 174 So 2d 352, 
252 Miss 471 

Ohio—State v Collett, 58 N E 2d 417, app dism 60 
NE2d 170, 144 Ohio St 639 

Deputy sheriff 

La —Britt v Memtt, App, 45 So 2d 902, affd in part 
and revd in part on oth grds, Sup , 53 So 2d 121, 
219 La 333 

Mich —People v Robinson, 74 N W 2d 41, 344 Mich 
353 

41. La—State v Wilkerson, 367 So 2d 319 
Tenn —State ex rel Windham v LaFever, 486 S W 2d 
740 

Tex—Weber v City of Sachse, Qv App, 591 S W2d 
563 

Va —Com ex rd Davis v Malbon, supra, n 36 

Deputy sheriff 

Tex —U Duke v State, 312 S W 2d 242, 166 Tex Cr R 
160 

43. Directive held valid 
Ill—Morns v Faulkner, 361 NE2d 112, 5 Ill Dec 
112, 46 Ill App 3d 625 

51. Ala—State ex rel Mullis v Mathews, 66 So 2d 
105, 259 Ala 125 

Tenn —Edwards v State ex rel Kimbrough, supra, n 
35 

54. Reporting theft or recovery of motor ve¬ 
hicle 

N M.—Foundation Reserve Ins Co v Faust, 377 P 2d 
681, 71 NM 271 

Reasonable diligence required 

Mich —Brownstown Tp v Wayne County, App, 242 
NW2d 538, 68 Mich App 244 

57. Mich—People v Bissonette, 42 NW2d 113, 327 
Mich. 349 

N J.—CJf.S. cited lu State v Vigiliano, 202 A 2d 657, 
661, 43 NJ 44 

58. N H —State v Grant, 216 A 2d 790, 107 N H 1 
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59. N J -OJA cited in State v Vigiliano, 202 A 2d 
657, 661, 43 NJ 44 

SC—Proaserv Parsons, 141 SE2d 342, 245 SC 493 

63. N.H.—In re Ash, 311 A 2d 304, 113 N.H 583 
Va —Com. ex rel Davis v Malbon, 78 S E 2d 683, 195 

Va. 368 

64. Transfer of duties to police department 

Tenn.—Metropolitan Government of Nashville and 
Davidson County v Poe, 383 S.W.2d 265, 215 
Tenn. 53. 


75. Ohio—City of Dayton v Brennan, 112 N E 2d 
837 

§ 44. Service, Execution, and Re¬ 
turn of Process 

page 214 

79. Rule held to govern over statute 

Me—Associated Booking Corp v Liston, 213 A 2d 
829, 161 Me 433 

No discretion 

Ark—Saxon v Purma, 508 SW2d 331, 256 Ark 461 

81. Cal —Laubisch v Roberdo, 277 P 2d 9 43 C 2d 
702 

Md—Scott v State, 231 A 2d 728, 1 Md App 481 
N D —Tumquist v Kjelbak, 77 N W 2d 854 

82. Cal —Humphreys v State Dept of Public Works, 
13 Cal Rptr 557, 192 C A 2d 476 

Md—Scott v State, 231 A 2d 728, 1 Md App 481 
Special appointment of process server by court 
Me—Associated Booking Corp v Liston, 213 A 2d 
829, 161 Me 433 

83. N D —Tumquist v Kjelbak, 77 N W 2d 854 

84. N Y —Arce v Sybron Corp ,441 N Y S 2d 498, 
82 A D 2d 308 

Pa—In re Appointment of Deputy Constables for 
Mount Carmel Tp, Northumberland County, Pa, 
33 NorthumbLJ 23—Kohl v Stekervetz, 58 
Lane Rev 235 

Order held to be “process” 

Cal—Hayward Lumber & Inv Co v Biscailuz, 306 
P2d 6, 47 C A 2d 716 

86. Warrant held irregular 

U S —Quinnette v Garland, D C Cal, 277 F Supp 999 
Valid on face 

U S —Simpson v Wells Lamont Corp, C A Miss , 494 
F 2d 490 

87. N J —In re Burroughs, 310 A 2d 117, 125 N J Su¬ 
per 221 « 

89. Tenn —Hams v Dobson-Tankard Co, 298 
SW 2d 28, 41 Tenn App 642 
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13. Deputy 

Kan.—Finn v Sisters of St Joseph of Wichita, 407 P 2d 
535, 195 Kan 410 

page 216 

15. N H —Demers v Bisbee, 211 A 2d 416, 106 N H 
354 

24. Cal—People v Forgason, App, 160 Cal Rptr 
263, 99 C A 3d 356 

25. Ncv —Fireman’s Fund Ins Co v Shawcross, 442 
P 2d 907, 84 Nev 446 

26. Md—Scott v State, 231 A 2d 728, 1 Md App 
481 
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39. Ill —City of Chicago v Walker, 377 N E 2d 1214, 
18 Ill Dec 578, 61 Ill App 3d 1050 
NH—Demers v Bisbee, 211 A 2d 416, 106 NH 354 
Or—C.J.S. cited In Hammons v Schrunk, 305 P2d 
405, 408, 209 Or 127 

Good faith compliance 

U S —Simpson v Wells Lamont Corp, C.A Miss, 494 
F 2d 490 

42. Ark—Southern Credit Corp v Atkinson, 502 
S W 2d 497, 255 Ark 615 

Duty held absolute 

Ky —W E Stephens Mfg Co v. Miller, 429 S W 2d 
384 

§ 45 . -Levy of Attachment or 

Execution 

page 218 

56. US —In re Cone, Bkrtcy Fla, II BR 925 


Ministerial act 

Cal—US Overseas Airlines v Alameda County, 45 
Cal Rptr 337, 235 C A 2d 348 
N J —Ritter v Castelhm, 414 A 2d 614, 173 N J Super 
509 

Constructive possession of immovables 
La —Eden v Johnson, App, 176 So 2d 476 
57. ND—Brunswick Corp v Haerter, 182 NW2d 
852 

Condust held not to constitute manual posses¬ 
sion 

U S —Security-Peoples Trust Co v Gilmartm, D C 
Pa, 267 FSupp 31 

Right to relinquish possession on plaintifFs re¬ 
fusal to give bond 

U S —Security-Peoples Trust Co v Gilmartm, D C 
Pa, 267 FSupp 31 

62. Fla—Grant v Credithnft of America, Inc, App, 
402 So 2d 486 

Mo —State ex rel Lyons v Maryland Cas Co , 278 
S.W 2d 754 

Tex —Henry S Miller Co v Evans, 452 S W 2d 426— 
U M & M Credit Corp v Doss, Civ App, 452 
S W 2d 45, err ref no rev err 

page 219 

71. Kan —Kirkpatrick v Ault, 258 P2d 262, 174 
Kan 701 

79. Tex —Henry S Miller Co v Evans, 452 S W,2d 
426 

85. Release after judgment 

Tex —Granville v. Sheriff of Fayette County, Civ App, 
342 S W.2d 464 

§ 46. Custody and Care of Property 

86. Cal—Reynolds v Lerman, 292 P2d 559, 138 
C A2d 586 

Ga—A A Parker produce, Inc v Mercer, 145SE2d 
237, 221 Ga 449 

SC—Bank Repossessions v Mobile America Corp, 
235 SE2d 709, 268 SC 622 

Delegation of duties 

La—Bickham Motors, Inc v Cram, App, 185 So 2d 
271 
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87. No duty to lessen reasonable costs 

SC—Bank Repossessions v Mobile America Corp, 

235 SE2d 709, 268 SC 622 

§ 47. Sales and Conveyances 

1. Mo —State ex rel. Lyons v Maryland Cas Co, 278 
SW2d 754 

Mont—Stokke v Graham, 281 P2d 1025, 129 Mont 
96 

7. La—Coen v Toups, App., 168 So.2d 893 
page 221 

IX. Goods and chattels 

W Va—American Indus Leasing Co v McElroy, 165 
SE2d 617, 152 WVa 587 

§ 48. Collection, Custody, and Dis¬ 
position of Money 

23. Undisposed funds in control of former 
sheriff 

Pa—Glass v Reilly, 215 A 2d 649, 419 Pa 547 

Statute construed 

La —Amiss v State, App, 340 So.2d 1085 
N J —In re Newark Teachers’ Ass’n, 230 A 2d 165, 95 
NJ Super 117 

Right to deduct costs from proceeds of sale 

La.—Cloud v Maryland Cas. Co, App, 256 So 2d 830 

Trustee 

Cal—National Auto &. Cas. Ins Co v Pitchess, 110 
Cal Rptr 649, 35 C.A,3d 62. 
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Bank deposits 

La—Parish Nat Bank v Blair, App, 351 So 2d 1242, 
wnt den Sup, 353 So 2d 1336, and 353 So 2d 
1341 

page 222 

33. NY —Fraunan v Mancuso, 289 NYS2d 1011, 
30 A D 2d 108, motion den 241 N E 2d 742, 22 
N Y2d 895, 294 NYS2d 537, affd 249 NE2d 
474, 24 N Y 2d 891, 301 N Y S 2d 633 

§ 49. Miscellaneous Powers and 
Duties 

page 223 

The duty or obligation of a sheriff to 
act as a probation officer has been 
adjudicated . 505 

50.5. Tex —Hilts v State, Cr, 476 S W 2d 283 

Wife of arrested person . A deputy 
sheriff has no legal duty, in arresting a 
husband at night, to remove his com¬ 
panion wife from a heavily traveled 
highway . 545 

54.5. Fla —Nelson v Traer, App, 188 So 2d 65 

55. Ga—C. J. S quoted at length in Whiddon v 
State, 287 S.E2d 114, 120, 160 Ga App 777 

56. Furnishing report 

Ala—Rodgers v Meredith, 146 So 2d 308, 274 Ala 
179 

57. NY—Hamfin v Andrews, 428 NYS 2d 383, 
104 Misc2d 381 

No duty to help obtain prisoner’s release 
Iowa—Johannsen v Steuart, 152 N W 2d 202, 260 Iowa 
1140 

59. N Y —City of Newburgh v Orange County, 430 
N Y S 2d 537,105 Misc 2d 986, mod on Qth grds 
444 N Y S.2d 713, 85 A D.2d 591 

Commencement of duty 
Fla—Dettmer v. Mayo, 61 So 2d 192 
Time for performance 
Fla.—Dettmer v. Mayo, supra, n 52 
65. Responsibility and control held not in 
sherifT 

Iowa—Johannsen v Stuart, 152 N W 2d 202, 260 Iowa 
1140 

§ 50. Rights, Powers, and Duties of 
Retiring Sheriff 

page 225 

92. Wash—Mickelson v Williams, 312 P2d 656, 50 
Wash 2d 402. 

§ 51. Rights, Powers, and Duties of 
New Sheriff 

page 226 

19. Tex.—Perkins v. State, Cr, 504 S W 2d 458 

8 52. General Rules 

page 227 

37. Mo —State ex rel and to Use of Williams v. Feld 
Chevrolet, Inc, App, 403 S W 2d 672 
NH— Doners v. BUbee, 211 A.2d 416, 106 NH 354 
Applicability of statute waiving sovereign immu¬ 
nity 

Fla.—Beard v Hambnck, 396 So 2d 708 
35. Ariz— CJJS. cited ta Marsh v Hawkins, 437 
P.2d 978, 980, 7 Am.App. 226, 31 A.L R 3d 1383 
Mo— CJA cited la State ex rel Moore v Morant, 
App., 266 S,W.2d 723, 726 
39. U.S.—Rundlev Madigan, DCCal., 356 FSupp 
1048 
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Ga—Cole v Holland, 132 SE2d 657, 219 Ga 227 
NH—Demers v Bisbee, 211 A 2d 416, 106 NH 354 
N M —Methold v Eddy County, 622 P2d 234. 95 
N M 329, on remand 629 P 2d 350, 96 N M 274, 
and 631 P 2d 728, 96 NM 433 
NY—Foyster v Tutuska, 253 NYS 2d 634, 44 
Misc 2d 303, mod on oth grds 270 N Y S 2d 535, 
25 A D 2d 940 
Acting virtue officer 

Cal—Hayward Lumber & Inv Co v Biscailuz, 306 
P 2d 6, 47 C A 2d 716 

Liability for misfeasance but not for nonfea¬ 
sance 

Iowa—Johannsen v Steuart, 152 N W 2d 202, 260 Iowa 
1140 

Failure to file notice of attachment 
NY—Doran v Sheriff of Orange County, 393 NY 
S 2d 785, 57 A D 2d 605 App after remand 420 
N Y S 2d 768, 72 A D 2d 553 
Failure to arrest intoxicated motorist 
La —Fusilier v Russell, App, 345 So 2d 543, wnt, den , 
Sup , 347 So 2d 261 

page 228 

42. Neb—C J.S cited in Jeffres v Countryside 
Homes of Lincoln, Inc , 333 N W 2d 754, 761, 214 
Neb 104, app after remand 367 N W 2d 728, 220 
Neb 26 

Vt—Mayo v State, 415 A 2d 1061, 138 Vt 419 
US—Coghlan v Phillips, DC Miss, 447 FSupp 21, 
affd, 567 F2d 652 

Del—Rock v Antoine’s, Inc, Super, 191 A 2d 651, 
affd in part and revd m part on oth grds, Sup, 
197 A 2d 737 

Ill — Bollinger v Schneider, 381 N E 2d 849, 21 Ill Dec 
522, 64 Ill App 3d 758 

Mich—Bloss v Williams, 166 NW 2d 520, 15 Mich 
App 228 

Tex—Kmg v Moberley, Civ App, 301 SW2d 202 
Conditional and partial immunity 
U S —Fowler v Alexander, D C N C , 340 F Supp 168, 
afTd, C A , 478 F 2d 694 

43. Mont — Stickney v State, County of Missoula, 636 
P 2d 860, 195 Mont 415 

Pa —Hamay v Washington County, 435 A 2d 606, 291 
Pa Super 137 

Wis —Prahl v Brosamle, App„ 295 NW2d 768, 98 
Wis2d 130 

44. US—Barnes v Dorsey, C A Mo,480 F2d 1057 
La—Frank v Pitre, 353 So 2d 1293 

Mo —Tyler v Whitehead, App , 583 S W 2d 240 
NY—Farley v Stone, 160 NYS,2d 340, 3 AD 2d 
810 

Utah—Obray v Malmberg, 484 P 2d 160, 26 Utah 2d 
17 

Failure to provide police protection 
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page 326 

2. US —Alberti v Sheriff of Hams County, Texas, 

DCTex, 406 FSupp 649 

Ind —Johnson v Bender, 369 N E 2d 936, 174 Ind App 
638 

Kan —C JS quoted at length in Bukaty v Berglund, 
294 P 2d 228, 234, 179 Kan 259 
Mont —Pretty On Top v City of Hardin, 597 P 2d 58, 
182 Mont 311 

3. US —State of Miss for Use of Derrow v Durham, 

C A Miss, 444 F 2d 152—Dean v Gladney, D C 
Tex, 451 FSupp 1313, affd in part, revd m part 
on oth grds, C A, 621 F2d 1331, cert den 101 
S Q 1521, 450 U S 983, 67 L Ed 2d 819—Daniels 
V Gilbreath, CAOkl, 668 F2d 477 
Miss —Farmer v State for Use of Russell, 79 So 2d 528, 
224 Miss 96 

S D —C JJS. cited in Blakey v Boos, 153 N W 2d 305, 
307, 83 S D 1 

Transporting prisoner 

Ga —Chadwick v Stewart, 94 S E 2d 502, 94 Ga App 
329 

Ordinary care 

Ohio—Justice v Rose, 146 NE2d 162, afTd 144 
N E 2d 303, 102 Ohio App 482 

Negligent omission 

U S —Miller v Jones, C A Tex , 534 F 2d 1178 
Ill —Bush v Babb, 162 N E 2d 594, 23 Ill App 2d 285 
Held not insurers of safety of prisoners 
Ill—Kelly v Ogilvie, 220 NE2d 174, 35 Ill 2d 297 
Mo—Miller v Owsley, 422 S W 2d 39 
Sheriff held not liable 
Fla —Guice v Enfinger, App, 389 So 2d 270 
La—Rhodus v City-Parish Government of City of 
Baton Rouge, App, 253 So 2d 537, application not 
considered, 255 So 2d 354, 260 La 129 

Sovereign immunity doctrine 
Fla —White v County of Palm Beach, App, 404 So 2d 
123 

4. Ill—Holda v Kane County, 410 NE2d 552, 43 

Ill Dec 552, 88 Ill App 3d 522 
Iowa—Moore v Murphy, 119 NW2d 759, 254 Iowa 
969 

La —Jackson v Steen, App, 92 So 2d 280— CJS. cited 
In Franks v City of Alexandria, 128 So 2d 310, 
316 

Establishment of proximate cause required 
SD—Blakey v Boos, 153 NW2d 305, 83 SD 1 
Suicide 

N Y —LaVigne v Allen, 321 N Y S 2d 179, 36 A D 2d 
981 

5. Mo —State ex rel Wilkins v Markway, 353 S W 2d 

727 

Great deal of latitude afforded prison officials 

La—Myles v Falkenstem, App, 317 So 2d 292 

6. US —Williams v U.S, D C La, 353 FSupp 1226 
Miss —Farmer v State for Use of Russell, 79 So 2d 528, 

224 Miss 96 

N C —State ex rel Williams v Adams, 219 S E 2d 198, 
288 N C 501 

Not liable 

Ill—Madden v Kuehn, 372 N E2d 1131, 14 Ill Dec 
852, 56 Ill App 3d 997 

N C —Foust v Hughes, 204 S E 2d 230, 21 N C App 
268, cert den 205 SE2d 722, 285 N.C 589. 

9. La—Polizzi v Tnst, App., 154 So 2d 84, 

10. Actual knowledge necessary 

Ohio—Justice v Rose, 146 NE2d 162, afTd 144 
NE2d 303, 102 Ohio App 482 
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Page 341 


Corrupt and malicious motives necessary 

Ill —Thiele v Kennedy, 309 N E 2d 394, 18 Ill App 3d 
465 

§ 118. Escape 

page 327 

According to other authorities, how¬ 
ever, sovereign immunity protects a 
sheriff from liability for damages re¬ 
sulting from the escape of a prison¬ 
er. 195 

19.5. Fla —Ursm v Law Enforcement Ins Co, Ltd, 
App 2 Dist, 450 So 2d 1282, approved 469 So 2d 
1382, disagreeing with Smith v Department of 
Corrections, 432 So 2d 1338 
23. Md—Baumgartner v State, 319 A 2d 592, 21 
Md App 251 

§ 121. Miscellaneous 

page 329 

57. W Va —City of McMechen ex rel Willey v Fidel¬ 
ity & Cas Co of N Y, 116 S E2d 388, 145 W Va 
660 

58. Fla —Posey v Starr, App, 208 So 2d 287 

Kan —CJ.S quoted in Bukaty v Berglund, 294 P 2d 
228, 234, 179 Kan 259 

Ky—CJ5 cited in Lawson v Burnett, 471 SW2d 
726, 729 

What law governs 

U S —Kapson v Kubath, D C Mich, 165 F Supp 542 

page 330 

Other matters as to liability have 
been adjudicated 691 

69.1. Cal —Azcona v Tibbs, 12 Cal Rptr 232, 190 
C A 2d 425 

Ill —Shaw v Blessman, 213 N E 2d 784, 67 Ill App 2d 
242 

Shooting bystander as trespass 

(1) Liability. 

Ohio—Young v Kelley, 21 N E2d 602, 60 Ohio App 
382 

(2) Contributory negligence not defense 

Ohio—Young v Kelley, 21 N E 2d 602, 60 Ohio App 
382 

Failure to return identification papers promptly 

US—Czap v Marshall, CAWis, 315 F2d 766, cert 
den 84 SCt 348, 375 US 942, 11 LEd2d 273 

Failure to allow redemption of mortgage on 
payment of required sum 

Wash —Berkheimers, Inc v Sprinkle, 402 P 2d 502, 66 
Wash 2d 354 

No liability for acts of prisoner 

III—Kelly v Ogilvie, 212 NE2d 279, 64 Ill App 2d 
144, affd 220 N E2d 174, 35 Ill 2d 297 

Censorship of mail between prisoners and attor- 

U S —Chnstman v Skinner, C A.N Y * 468 F 2d 723 
70, Old —Ames v, Strain, 301 P 2d 641 

81, Kan.—Monroe v. Darr, 559 P2d 322, 221 Kan, 
281 

§ 122. In General 

82. U.S — CJJS. died in Thompson v Baker, D C 
Ark., 133 FSupp 247, 253—Rhodes v Houston, 
D C Neb., 202 F Supp 624, affd., CA, 309 F 2d 
959, cert den 83 SO 724, 372 US. 909, 9 
LEd2d 719, cert, den 86 SCt 1282, 383 US 
971, 17 L Ed 2d 311, motion den 258 FSupp 
546—Brother's Distributing Co, Inc. v Heidtman, 
DCJFla, 354 F.Supp 203, affd, CA, 480 F2d 
922, 


Cal —Laubisch v Roberdo, 277 P 2d 9, 43 C 2d 702— 
Herndon v Mann County, App, 102 Cal Rptr 
221, 25 C A 3d 933 

Del—Rock v Antoine's, Inc, 197 A 2d 737, 7 Storey 
164 

Ill—People v Rauschenberg, 173 NE2d 6, 29 Ill 
App 2d 293, affd 179 NE2d 13, 23 Ill 2d 511 

Ind —State ex rel Langdon Hospital, Inc v Indemnity 
Ins Co of North America, 211 NE2d 322, 138 
Ind App 492 

La—Conques v Fuselier, App, 327 So 2d 180 

N D —CJ.S cited in Renner v J Gruman Steel Co, 
147 N W 2d 663, 672 

Ohio—Wholesale Elec & Supply, Inc v Robusky, 258 
NE 2d 432, 22 Ohio St 2d 181 

page 331 

83. U S —Thompson v Baker, D C Ark, 133 F Supp 
247 

Colo—Struble v Barger, 261 P 2d 497, 128 Colo 188 

96. Mich—CJS cited in Reinecke v Sheehy, 209 
N W 2d 460, 465, 47 Mich App 250 

page 332 

20. N C —Brogden Produce Co v Stanley, 148 

S E 2d 689, 267 N C 608 

21. NC—Brogden Produce Co v Stanley, 148 

S E 2d 689, 267 N C 608 

page 333 

32. Fla—O’Brien v Food Fair Stores, North Dade, 
Inc , App, 155 So 2d 836 

49. Colo—Struble v Barger', 261 P 2d 497, 128 Colo 
188 

§ 123. Jurisdiction of Court 

page 334 

72. N D —Renner v J Gruman Steel Co, 147 

N W 2d 663 

74. ND—Renner v J Gruman Steel Co, 147 

N W 2d 663 

page 335 

76. Ky —Hodge v Sharpe, 287 S W 2d 596 

§ 124. Regularity of Proceedings 

83. Cal —Culbertson v Santa Clara County, 67 Cal 
Rptr 752, 261 C A 2d 274 

Mich —C J S. cited in Reinecke v Sheehy, 209 N W 2d 
460, 466, 47 Mich App 250 

§ 125. Validity of Judgment or Or- 


84. NY—Teddy’s Dnve In, Inc v Cohen, 390 
N E2d 290, 47 NY 2d 79, 416 NYS2d 782 

Duty of defendant in execution where execution 
sale superseded 

Ala —Sterling v Colvard, 225 So 2d 790, 284 Ala 378 

85. Mich —Reinecke v Sheehy, 209 N W 2d 460, 47 
Mich App 250 

N Y — lovinella v Sheriff of Schenectady County, 413 
N YS 2d 497, 67 AD 2d 1037, app den 391 
NE2d 1366, 47 NY 2d 707, 418 NYS2d 1025, 
app dism 391 NE2d 1375, 47 NY 2d 799, 418 
N Y S 2d 1029 

86. US—Haigh v Smdow, DC Cal, 231 FSupp 
324 

Cal —Vallindras v Massachusetts Bonding & Ins Co, 
265 P 2d 907, 42 C2d 149 

§ 126, Validity of Process 

page 336 

97. US—US v Dadunan, CARI, 450 F2d 22, 
cert den 92 S Ct. 1329, 405 U S 1044, 31 L Ed 2d 
586 


Cal —Vallindras v Massachusetts Bonding & Ins Co, 
265 P 2d 907, 42 C 2d 149—Hayward Lumber & 
Inv Co v Biscailuz, 306 P 2d 6, 47 C A 2d 716 

Requirements for regularity of process 

(3) Properly signed, directed and returnable 
US—Fleming v McEnany, CAVt, 491 F2d 1353 
Not void on face 

US—Fleming v McEnany, CAVt, 491 F2d 1353 
3. N D —Renner v J Gruman Steel Co, 147 N W 2d 
663 

page 337 

5. Constable 

NY—Young v Lucas, 147 N Y S 2d 218, 1 AD 2d 
754 

8. Cal—Vallindras v Massachusetts Bonding & Ins 
Co , 265 P 2d 907, 42 C 2d 149 

§ 127. Forfeiture of Protection 

page 338 

36. Mich—CJS cited in Reinecke v Sheehy, 209 
N W 2d 460, 466, 47 Mich App 250 

§ 128. Right to Require, Time of Re¬ 
quirement, and Demand 

page 339 

57. N Y —Schneider v Sachs Quality Stores, Inc, 197 
N YS2d 894, 23 Misc 2d 4 

No justification for requiring bond 
Tex —Rankin v Belvin, Gv App , 507 S W 2d 908, err 
ref no rev err 

page 340 

61. *Tex —Rankin v Belvm, Civ App, 507 SW2d 
908, err ref no rev err 

Inapplicable to levy on lands and tenements 

Kan —Kirkpatrick v Ault, 258 P 2d 262, 174 Kan 701 

62. Persons who may object to want of indem¬ 
nity 

Del—Rock v Antoine’s, Inc., Super, 191 A 2d 651, 
affd in part and revd m part on oth grds, Sup, 
197 A 2d 737 

67. Reasonable doubt 
(2) Reliance on county attorney’s opinion does not 
remove requirement 

Tex —Rankin v Belvin, Civ App, 507 S W 2d 908, err 
ref no rev err 

§ 129. Form, Requisites, and Suffi¬ 
ciency of Indemnity and 
Bond or Undertaking 

Library References 
Modern Legal Forms Oh. 16, 
Bonds. 

§ 130. Express and Implied Prom¬ 
ises to Furnish Indemnity 

Library References 
Modem Legal Forms Ch 16, 
Bonds . 1 

§ 131. When Indemnity Becomes 
Effective 

Library References 
Modem Legal Forms Ch. 16, 
Bonds. 

page 341 

77. N Y —In re Gilbert, 127 N Y S 2d 530, 204 Misc, 
787 
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Page 341 

§ 137. Liabilities of Indemnitors 
page 347 

82. Miss —U S Fidelity & Guaranty Co v State for 
Use and Benefit of Stnngfellow, 182 So 2d 919, 
254 Miss 812 

§ 139. -When Liability Accrues 

page 349 

21* Or —Barendrecht v Clark, 419 P 2d 603, 244 Or 
524 

§ 140. - Conclusiveness on In¬ 

demnitors of Judgment 
against Officer 


Notice of claim 

Cal —National Auto & Cas Ins Co v Pitchess, 110 
Cal Rptr 649, 35 C A 3d 62 
Fla—Hambnck v Beard, App, 366 So 2d 58, remd, 
Sup , 396 So 2d 708 

N Y —Williams v Town of Irondequoit, 399 N Y S 2d 
807, 59 A D 2d 1049 

59. Mo—State ex rel Rueseler Motor Co v Klaus, 
App, 263 SW2d 71 

Suit on bond 

(2) Other instances 

Miss—McKenzie v Curet, 313 So 2d 396 
Mo —Jackson v Missouri Rating & Collection Co , 
App, 537 S W 2d 442 

60. Cal—Reynolds v Lerman, 292 P 2d 559, 138 
C A 2d 586 


27. Or-Barendrecht v Clark, 419 P 2d 603, 244 Or 
524 

§ 143 . -Release or Discharge of 

Liability 

page 350 

42. Liability not discharged by death of sheriff 
N Y —Strongin v Columbia Associates, Inc, 117 N Y 
S 2d 741 

§ 146. Right of Action 

page 353 

9. La —Liberty Mut Ins Co v Grant Parish Sheriffs 
Dept, App, 350 So 2d 236, writ den Sup, 352 
So 2d 235 

NC—CJS. cited in Mica Industries, Inc v Penland, 
107 S E 2d 120, 123, 249 NC 602 

page 354 

16. Fla —Broxson v Donald S Lavigne, Inc, App, 
153 So 2d 343 

Torts 

(3) Sheriff of county is not separate “unit of govern¬ 
ment” under statute against which suit should be 
brought and recovery allowed in that sheriff has no 
authority to levy an ad valorem tax for purposes of 
paying judgment awarded against him or his depart¬ 
ment—Brazoria County v Radtke, Civ App, 566 
S W 2d 326, err ref no rev err 

page 355 

46. Mo —Parker v Sherman, 456 S W 2d 577 

§ 147. Nature and Form of Remedy 

page 356 

70. NC—CJ’.S cited in Mica Industries, Inc v 
Penland, 107 S E2d 120, 123, 249 NC 602 

page 358 

23. U S —Beard v Stephens, C A Ala, 372 F 2d 685 

§ 148. Conditions Precedent 
Library References 
Sheriffs and Constables <®=»129. 
page 359 

57. Ill—Dear v Locke, 262 NE2d 27, 128 Ill 
App 2d 356 

page 360 

58. Cal —Jones v Shears, 299 P2d 986, 143 CA.2d 
360 

NY—Hawkins v Dommy, 185 NYS2d 310, 18 
Misc2d 221—Kawar v Martin, 206 N YS2d 62, 
25 Misc2d 3, affd 210 N YS2d 68, 12 A D2d 
876—Brcnon v Oneida County, 276 N Y S 2d 393, 
52 Misc2d 795 

Tenn—Hollyfield v Papantomou, App, 588 SW2d 
560 

Vt—Mason v Chase, 111 A2d 246, 118 Vt 369 


§ 149. Defenses 

67. N Y —Freedom Discount Corp v McMahon, 331 
N Y S 2d 489, 38 A D 2d 947 
Vt-Mason v Chase, 111 A 2d 246, 118 Vt 369 
Matters held not to constitute defenses 
U S —Kapson v Kubath, D C Mich , 165 F Supp 542 
La—Andry v Parish of Orleans, App , 309 So 2d 814, 
app after remand 358 So 2d 334 

Contributory negligence 

La —Richardson v Heyd, App, 323 So 2d 507 

§ 150. Jurisdiction and Venue 

page 361 

77. Fla—Willard v Barry, 152 So 411, 113 Fla 402 
Miss —Williams v Walley, 295 So 2d 286 
Tex—Evans v Henry S Miller Co, Civ App, 413 
SW2d 954 

§ 151. Time to Sue and Limitations 

86. U S —Brown v U S, D C Ark, 342 F Supp 987, 
affd m part, revd in part on oth grds, C A, 486 
F 2d 284, on remand 374 F Supp 723 

page 362 

2. U S —Gilpin v Tack, D C Ark, 256 F Supp 562— 
Mulligan v Schlachter, C A Mich , 389 F 2d 231 
—Brown v US, C A Ark, 486 F2d 284, on 
remand 374 F Supp 723 

Ill —Bennett v Geeler, 295 N E 2d 491, 11 Ill App 3d 
51, app dism 94 SCt 1478, 415 US 953, 39 
L Ed 2d 569 

Ind —Burks v Boleijack, 427 N E 2d 887 
Mo —State ex rel Moore v Weathers, App, 396 
S W 2d 746 

N Y—Boehm v Suffolk County, 188 N YS 2d 280, 20 
Misc 2d 365—Lynch v Quinlan, 317 N Y S 2d 216, 
65 Misc 2d 236 

Statutes construed 

U S —Allen v Fidelity and Deposit Co of Maryland, 
DCSC, 515 FSupp 1185, affd, C.A, 694 F2d 
716 

Wis-Zahn v Taylor, 95 NW2d 771, 7 Wis2d 60 

§ 152. Parties 

page 363 

16. U S —Standard Acc Ins Co v Lohman, C A Ill, 
295 F 2d 261 

Mo —Moore v Securities Credit Co, App, 475 S W 2d 
430 

page 364 

32. Indispensable party 
Idaho—Jack v Fuzzell, 539 P 2d 241, 96 Idaho 888 
36. “Necessary” held not to mean “indispens¬ 
able” 

Cal—Reynolds v Lerman, 292 P2d 559, 138 CA2d 
586 

38. Dismissal of sheriff error 

Fla—Worth v Beal, App, 310 So 2d 778 


42. La—Jenkins v Jefferson Parish Sheriffs Office, 
App., 385 So 2d 578, aff in part, rev in part on 
oth grds, 402 So 2d 669 

§ 153. -Addition or Substitution 

of Defendants 

page 365 

55. N Y —Shofi v Hoy, 117 N Y S 2d 214 
58. N Y —General Motors Acceptance Corp v 
Combs, 223 N Y S 2d 289, 33 Misc 2d 659 

page 366 

60. Claimant in possession not entitled 
N Y —General Refrigerators Corp v Perkins, 118 N Y 
S 2d 802 

§ 154. Process and Appearance 

73. Cal —Booloodian v Ohanesian, 91 Cal Rptr 923, 
13 C A 3d 635 

§ 155. Petition, Declaration, or 
Complaint 

Library References 
Sheriffs and Constables 
<*=>137(1). 

page 367 

76. Cause of action held stated 
Fla—Waters v Dade County, App, 169 So 2d 505 
Ga —Chadwick v Stewart, 94 S E 2d 502, 94 Ga App 
329 

La —Pohzzi v Tnst, App, 154 So 2d 84 
NH—Demers v Bisbee, 211 A 2d 416, 106 NH 354 
N Y —Isereau v Stone, 140 N Y S 2d 585, 207 Misc 
941—Schmtzer v. Ene County, 168 N YS2d 217, 
8 Misc 2d 989—LaVigne v Allen, 321 N YS2d 
179, 36 A D 2d 981 

N C —State ex rel Hayes v Billings, 81 $ E 2d 150, 240 
NC 78 

Cause of action held not stated 

(1) Fla —Posey v Starr, App, 208 So 2d 287 

Tex —Workman v Freeman, 289 S W 2d 910, 155 Tex 
474 

(2) NY—Farley v Stone, 140 NYS.2d 579, 207 
Misc 934, mod on oth gids 160 NYS2d 340, 3 
AD 2d 810 

(3) Cal—Campbell v Rayburn, 276 P.2d 671, 129 
C A 2d 232—Rubinow v San Bernardino County, 336 
P 2d 968, 169 C A 2d 67 

Idaho—Bonneville County v Hopkins, 493 P 2d 395, 94 
Idaho 536 

Ill —Kelly v Ogilvie, 212 N E 2d 279, 64 III App 2d 
144, affd 220 N E 2d 174, 35 III 2d 297—Kelly v 
Ogilvie, 220 N E 2d 174, 35 Ill 2d 297 
La —Nielson v Jefferson Parish Sheriffs Office, App, 
242 So 2d 91 

NY-Isereau v Stone, 140 NYS.2d 582, 207 Misc 
938—Kawar v Martin, 206 NYS2d 62, 25 
Misc 2d 3, affd 210 N Y S 2d 68, 12 A D 2d 876 
Ohio—Justice v. Rose, 146 N.E2d 162, affd 144 
NE2d 303, 102 Ohio App 482 

page 368 

96. Vt—Mason v Chase, 111 A 2d 246, 118 Vt 369 
5. Allegations held insufficient 

(3) Other allegations 

Pa—Prince v Reilly, 12 D & C 2d 315, 74 Montg 128, 
49 Mun 275 

page 369 

21. Ga—Gay v Laurens County, 124 SE2d 81, 217 
Ga 594 

page 371 

63. N.Y —Schneider v, Sachs Quality Stores, Inc, 197 
N Y S 2d 894, 23 Misc.2d 4 
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§ 158. Issues, Proof, and Variance 

page 376 

46. Vt—Mason v Chase, 111 A 2d 246, 118 Vt 369 

59. Or—Hammons v Schrunk, 305 P 2d 405, 209 Or 
127 

§ 159. Presumptions and Burden of 
Proof 

page 377 

81. Or —Hammons v Schrunk, 305 P 2d 405, 209 Or 
127 

86. Pa—Hunmelberger v Southall, 10 Lebanon 154 

page 378 

10. US—Johnson v Gallatin County, Ill, CAI11, 
418 F2d 96 

Vt—Mason v Chase, 126 A 2d 89, 119 Vt 283 

page 379 

12. Mass—Tourles v Hall, 168 NE2d 505, 341 
Mass 299 

N H —Demers v Bisbee, 211 A 2d 416, 106 N H 354 
Vt—Mason v Chase, 111 A 2d 246, 118 Vt 369 
18. NM—Karr v Dow, App, 507 P2d 455, 84 
N,M 708, cert den 507 P 2d 443, 84 N M 696 
Or —Hammons v Schrunk, 305 P 2d 405, 209 Or 127 
Tex —U M A M Credit Corp v Doss, Civ App, 452 
S.W 2d 45, err ref no rev err 

page 380 

The rules as to burden of proof have 
also been applied to other actions 385 

38.5. Assault 

Neb—Sperry v Greiner, 122 NW2d 463, 175 Neb 
524 

39. Neb-Sperry v Greiner, 122 NW2d 463, 175 
Neb 524 

Ohio—Huth v Woodard, 161 NE2d 230, 108 Ohio 
App 135 

Or.—Roskop v Trent, 443 P2d 174, 250 Or 397 
41. Or—-Hammons v Schrunk, 305 P 2d 405, 209 Or 
127. 

page 381 

60. Or—Hammons v Schrunk, 305 P 2d 405, 209 Or 
127 

§ 161. Weight and Sufficiency of 
Evidence 

Library References 
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page 382 

91. Evidence held insufficient 

Colo-McCartney v Foster, 374 P2d 704, 150 Colo 
537 

95. Evidence held insufficient 

(l) Tex-Kern v Cook, 287 $W2d 174, 155 Tex 
360 

page 383 

7. Mass —Tourles v. Hall, 168 N E 2d 505. 341 Mass 
299. 

10. Excessive use of force in execution of 
warrant 

Ky.—Lawson v, Burnett, 471 S W 2d 726 

16. Evidence held sufficient 
U.S.—Kapson v Kubath, DC Mich, 165 FSupp 542 
20. U.3.—Kapson v Kubath, D GMich, 165 F Supp 
542. 
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page 384 

33. Tenn—Hall v State ex rel Norman, 10 Tenn 
App 287 

Evidence held sufficient 

(1) Ga—Reese v Bice, 74 SE2d 476, 87 Ga App 
519 

Ky —McKenzie v Com for Use and Benefit of Hicks, 
373 S W 2d 595 

Evidence held insufficient 

(1) US—Kapson v Kubath, DC Mich, 165 
FSupp 542 

Colo—McMillan v Hammond, 404 P 2d 549, 158 
Colo 40 

Mass —Tourles v Hall, 168 N E 2d 505, 341 Mass 299 
35. Evidence held sufficient 
U S —Kapson v Kubath, D C Mich, 165 F Supp 542 
38. Ala—Giles v Wilkins, 84 So 2d 120, 263 Ala 
690 

§ 162. Trial 

page 385 

53. Mass—Tourles v Hall, 168 NE2d 505, 341 
Mass 299 

Neb—Sperry v Greiner, 122 NW2d 463, 175 Neb 
524 

Or—Roskop v Trent, 443 P 2d 174, 250 Or 397 
S D —Blakey v Boos, 153 NW2d 305, 83 S D 1 

54. Ark —Hamilton v Pan Am Southern Corp, 378 
S W 2d 652, 238 Ark 38 

Vt—Mason v Chase, 111 A 2d 246, 118 Vt 369 

Held questions of fact 

(1) US—Johnson v Gallatin County, Ill, CAIU, 
418 F 2d 96 

Mass—Tourles v Hall, 168 N E2d 505, 341 Mass 299 
Miss —Smith v State for Use and Benefit of Hicks, 247 
So 2d 705 

Mo —Moore v Securities Credit Co, App , 475 S W 2d 
430 

N H —Demers v Bisbee, 211 A 2d 416, 106 N H 354 
NY—Young v. Lucas, 147 N Y S 2d 218, 1 AD 2d 
754 

Ohio—Huth v Woodard, 161 NE2d 230, 108 Ohio 
App 135 

(3) Or —Hammons v Schrunk, 305 P 2d 405, 209 
Or 127 

(14) Exercise of ordinary care under circumstances 
Nev —Fireman’s Fund Ins Co v Shawcross, 442 P 2d 
907, 84 Nev 446 

page 386 

70. Instructions held proper or improperly re¬ 
fused 

(1) Mo —State ex rel Miser v Hay, 328 S W 2d 672 

Instruction held properly defined 

US—Johnson v Gallatin County, Ill, CAIU, 418 
F 2d 96—State of Miss for Use of Derrow v 
Durham, C A Miss, 444 F 2d 152 

(2) Other instructions 

Anz—Havier v Partin, 492 P2d 761, 16 AnzApp 
265 

Ark—Hamilton v Pan Am Southern Corp, 378 
S W,2d 652, 238 Ark 38 

§ 163. Judgment and Enforcement 
Thereof 

page 387 

86. Liable for amount of judgment 

Tex —Rankin v Belvin, Civ App, 507 S W 2d 908, err 
ref no rev err 

§ 164. Damages 

Library References 
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«=>139(l-5). 


page 388 

1. Cal—Reynolds v Lerraan, 292 P2d 559, 138 
C A2d 586 

Ohio—Lang v Oil Gty Refiners, Inc, App, 141 
N E2d 474 

Damages held not excessive 

Tenn —Hall v State ex rel Norman, 10 Tenn App 287 

page 389 

7 Tex—Henry S Miller Co v Evans, 452 SW2d 
426 

§ 166. -Punitive or Exemplary 

Damages 

13. U S —Kapson v Kubath, D C Mich, 165 F Supp 
542 

16. Anz—Boies v Cole, 407 P 2d 917, 99 Anz 198 
19. Anz —Dogann v Connor, 433 P 2d 653, 6 Anz 
App 473 

§ 167. Review and Costs 

page 390 

24. Utah—Bowman v Hayward, 262 P2d 957, 1 
Utah 2d 131 

Costs may be taxable against a sher¬ 
iff in other actions. 275 

27.5. Judgment against sheriff m his official 
capacity 

Anz —Bodme v Lightning Moving & Warehouse Co, 
423 P 2d 359, 5 AnzApp 84 

Liability for costs where sheriff liable for nom¬ 
inal damages 

Tex —Henry S, Miller Co v Evans, 452 S W.2d 426 

§ 168. Availability of Remedy and 
Persons Entitled Thereto 

35. S D —Sherman v Upton, Inc, 242 N W 2d 666, 
90 S D 467 

page 391 

49. Ga—A A Parker Produce, Inc v Mercer, 145 
SE2d 237, 221 Ga 449 
55. Sheriff not subject to amercement 
S D —Sherman v Upton, Inc, 242 N W 2d 666, 90 
SD 467 

page 392 

§ 172. Proceedings, Review, and 
Costs 

page 395 

31. Venue statute held inapplicable 

Fla—Sweat v Waldon, 167 So 363, 123 Fla 478 

page 397 

66. Designation as party not required 

Mo —First Nat Bank in Chester v Conner, App, 485 
S W 2d 667 

page 398 

96. S D.—Sherman v Upton, Inc, 242 N W 2d 666, 
90 SD 467 

page 401 

N D.—C J.S black letter summary cited in Crown 
Cork & Seal Co v. Barnes, 153 N W 2d 89, 91 

35. Commencement of proceedings 
Tex —Dallas Joint Stock Land Bank of Dallas v Ran- 
derson, 127 N W 2d 593, revd on oth grds 147 
SW2d 769, 136 Tex 91 

On appeal from an order sustaining 
a demurrer to a pleading styled a “mo¬ 
tion for judgment against the sheriff 
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Page 401 

and sureties,” the inquiry is limited to 
an examination of the form and nature 
of the pleading, and damages properly 
recoverable thereunder. 385 

38,5. Tex—Dallas Joint Stock Land Bank of Dallas 
v Randerson, 127 S W 2d 593, revd on oth grds 
147 SW 2d 769, 136 Tex 91 

§ 173. In General 
Library References 
Sheriffs and Constables 
<s»125(l, 2). 

43. Kan—CJ.S cited in Kirkpatnck v Ault, 258 
P2d 262, 267, 174 Kan 701 
Okl—Fletcher v Royse, 257 P2d 507, 208 Okl 467 
48. NC—Brogdon Produce Co v Stanley, 148 
SE2d 689, 267 NC 608 

50. Miss—Bowers v Conn, 85 So 2d 583, 226 Miss 
832 

N C —Brogden Produce Co v Stanley, 148 S E 2d 689, 
267 N C 608 

N D —Crown Cork & Seal Co v Barnes, 153 N W 2d 
89, 91 

page 402 

51. Ark—Hamilton v Pan Am Southern Corp, 378 
SW2d 652, 238 Ark 38 

52. Miss—Bowers v Conn, 85 So 2d 583, 226 Miss 
832 

53. Circainstaiices held sufficient to work ex¬ 
emption 

Miss —Bowers v Conn, Miss, 85 So 2d 583, 226 Miss 
832 

57. NC—Rollins v Gibson, 235 SE2d 159, 293 
NC 73 

Statute construed 

Miss —Bowers v Conn, 85 So 2d 583, 226 Miss 832 
63. Cal —Glidden v Wills, 289 P 2d 55, 136 C A 2d 
596 

65. What constitutes "false return” 

NC— Rolhns v Gibson, 235 SE2d 159, 293 NC 73 

Applicable to civil and criminal proceedings 

NC—Rollins v Gibson, 235 SE2d 159, 293 NC 73 

page 403 

68. Cal—Glidden v Wills, 289 P2d 55, 136 CA2d 
596 

72. Nev— Hall v Adair, 249 P 2d 231, 69 Nev 267 

§ 174. Amount of Penalty or 
Amercement 

page 404 

89. False return 

NC-Rollins v Gibson, 235 SE2d 159, 293 NC 73 

§ 175. Particular Matters Affecting 
Liability 

1. NC—Brogden Produce Co v Stanley, 148 S E2d 

689, 267 NC 608. 

2. NJ,—Vitale v Hotel California, Inc, 446 A 2d 

880. 184 NJ Super 512, affd 455 A 2d 508, 187 
N.J.Super 464. 

page 409 

61. Okl,-Fletcher v, Royse, 257 P2d 507, 208 Okl 
467 

§ 176. Proceedings 

page 411 

94. N.D.— Crown Cork A Seal Co v, Barnes, 153 
N W2d 89 

S D —Sherman v Upton, Inc, 242 N W 2d 666, 90 
SD 467, 


page 413 

46 , NJ—Vitale v Hotel California, Inc, 446 A 2d 
880, 184 NJ Super 512, affd 455 A 2d 508, 187 
N J Super 464 

47 Kan—C.J.S. cited ui Kirkpatnck v Ault, 258 
P 2d 262, 267, 174 Kan 701 

page 414 

52. Evidence held insufficient 

Kan —Kirkpatnckk v Ault, 258 P2d 262, 174 Kan 
701 

64. NC—Brogden Produce Co v Stanley, 148 
S E 2d 689, 267 N C 608 

page 415 

74. Vacation denied 

N C—Brogden Produce Co v Stanley, 148 S E 2d 689, 
267 NC 608 

§ 177. In General 
Library References 
Sheriffs and Constables <®=>154 
et seq 

79. U S —C J.S cited in Waters v Bates, D C Tenn , 
227 F Supp 462, 466, affd , C A , 344 F 2d 75, 15 
A L R 3d 1183 

80. Tenn —Gamer v State ex rel Askins, 266 S W 2d 
358, 37 Tenn App 510 

81. Mo —Miller v Owsley, 422 S W 2d 39 

Tenn —State ex rel Coffelt v Hartford Acc & Indem 
Co , 314 S W 2d 161, 44 Tenn App 405 

page 416 

82. Anz —Dogann v Connor, 433 P 2d 653, 6 Anz 
App 473 

La—Brown v Edwards, App, 321 So 2d 394 

85. U S —Waters v McClary, C A Tenn , 344 F 2d 
75, 15 ALR3d 1183 

Nev—Hill v Thomas, 270 P,2d 179, 70 Nev 389 

86. Tenn —State ex rel Harbin v Dunn, 282 S W 2d 
203, 39 Tenn App 190 

§ 178. Genera] Rules as to Liability 

page 417 

99. Mo—State ex rel Wilkins v Markway, 353 
S W 2d 727 

4. US —Qumnette v Garland, D CCal, 277 FSupp 
999 

8, Ky—National Sur, Corp v Morgan County, 440 
S W 2d 791 

page 420 

42. Not an automobile liability policy 

Miss—Poole v Brunt, 338 So 2d 991 

43, Tenn —State ex rel Harbin v Dunn, 282 S W 2d 
203, 39 Tenn App 190 

page 421 

47. Acts held done under color of office, etc. 

(2) Other cases 

Tenn —State ex rel Harbin v Dunn, 282 S W 2d 203, 
39 Tenn App. 190 

49. U S —Waters v Bates, D C Tenn , 227 F Supp 
462, affd, CA, 349 F2d 75, 15 A LR 3d 1183 

Fla —Walker v U S Fidelity & Guaranty Co. of Balti¬ 
more, App, 101 So 2d 437 

§ 179. -Acts of Deputies and 

Assistants 

page 424 

4. Anz —Dogann v Connor, 433 P 2d 653, 6 Anz 
App 473 

Ga —Shelton v Fidelity A Cas Co of N Y, 72 S E 2d 
813, 86 Ga App 818 
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Ind —Travelers Indem Co of Hartford, Conn v State 
ex rel Favre, App, 290 N E 2d 456 
Kan—Duran v Mission Mortuary, 258 P2d 241, 174 
Kan 565—Libby v Schmidt, 298 P2d 298, 179 
Kan 683 

Miss —U S Fidelity & Guaranty Co v State for Use 
and Benefit of Stnngfellow, 182 So 2d 919, 254 
Miss 812 

Tenn —Hams v Dobson-Tankard Co, 298 S W 2d 28, 
41 Tenn App 642—State ex rel Coffelt v Hartford 
Acc & Indem Co, 314 S W 2d 161, 44 Tenn App 
405 

Joint and several liability 

(2) Other instances 

Kan—Monroe v Darr, 559 P2d 322, 221 Kan 281 
Assault on prisoner 
(2) Other instances 

Utah—Bowman v Hayward, 262 P 2d 957, l Utah 2d 
131 

page 425 

And this rule applies even though 
the deputies are deputies de facto 5 

5. Ga—Powell v Fidelity & Deposit Co of Mary¬ 
land, 163 SE 239, 45 Ga App 88 
8. Kan—CJS. cited in Libby v Schmidt, 298 P2d 
298, 300, 179 Kan 683 

Tenn —Grundy County v Dyer, 546 S W 2d 577 
Negligent operation of motor vehicle 
(1) U S —Waters v Bates, D C Tenn , 227 F Supp 
462, affd, CA, 344 F2d 75, 15 A L R 3d 1183 
(4) Other matters 

U S —Waters v McClary, C A Tenn , 344 F 2d 75, 15 
A,L R 3d 1183 

Arrest 

(4) Other cases 

Colo—Johnson v Enlow, 286 P 2d 630, 132 Colo 101 
11. U S -Czap v Marshall, C A Wis„ 315 F 2d 766, 
cert den 84 SQ 348, 375 US 942, 11 L Ed 2d 
273 

Miss—Wittmann v Harrod, 152 So 2d 717, 246 Miss 
832 

Malfeasance 

WVa—State ex rel Copley v Carey, 91 SE2d 461, 
141 W Va 540 

§ 180. -Duration of Liability 

page 426 

21. Mo —State ex rel Rueseler Motor Co v. Klaus, 
App, 263 SW2d 71. 

page 427 

34. Tenn —Gamer v State ex rel, Askins, 266 S W 2d 
358, 37 Tenn App 510. 

§ 181. -Extent of Liability 

Library References 
Sheriffs and Constables «»158 

page 428 

47. Md —State, to Use of Hill v Fidelity & Deposit 
Co. of Md , 88 A 2d 457, 200 Md 194 

Miss —Poole v Brunt, 338 So 2d 991 

Failure to advise about exemption 

Mo—Dancer v Chcnault, App, 527 SW2d 714 

48. Anz.—Dogann v Connor, 433 P 2d 653, 6 Anz. 
App 473 

Md —State, to Use of Hill v Fidelity A Deposit Co of 
Md, supra, n 47 

49. Anz—CJS. cited in Dogann v Connor, 433 
P.2d 653, 658, 6 Anz.App. 473 

Tenn —State ex rel Coffelt v. Hartford Acc, A Indem 
Co, 314 SW2d 161, 44 Tenn App 405 
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51. Held not entitled to recover full amount of 
creditor’s judgment 

Tex —U M & M Credit Corp v Doss, Civ App, 452 
S W 2d 45, err ref no rev err 

page 429 

62. Fla—Worden v Hunt, App, 147 So 2d 548 

64. US—Rolen v Rauhuff, DCTenn, 315 FSupp 
935 

§ 182. -Discharge, Release, or 

Withdrawal of Sureties 

page 431 

87. US—Smith v Sinclair, DCOkl, 424 FSupp 
1108 

§ 183. Matters Giving Rise to Liabil¬ 
ity 

page 432 

9. U S—Whirl v Kern, C A Tex, 407 F 2d 781, cert 
den 90 SCt 210, 396 US 901, 24 LEd2d 177 

Ga.—Meeks v Douglas, 133 SE2d 768, 108 Ga App 
424 

Md —State, to Use of Hill v Fidelity & Deposit Co of 
Md, 88 A 2d 457, 200 Md 194 

Tenn —State ex rel Harbin v Dunn, 282 S W 2d 203, 
39 Tenn App 190 

Failure to appraise judgment debtor of exemp¬ 
tions 

Mo—Dancer v Chenault, App, 527 SW2d 714 

11. La—Brown v Edwards, App, 321 So 2d 394 

12. US — Harvey v American Emp Ins Co of Bos¬ 
ton, Mass , D.C La , 143 F Supp 732, afTd , C A , 
241 F2d 817 

Miss—King v Kelly, 137 So 2d 808, 243 Miss 160 

§ 184. -Defaults or Improprie¬ 

ties with Respect to Execu¬ 
tion of Process 

page 433 

15. Ohio—Thomas v Tehan, 242 NE2d 559, 16 
Ohio St 2d 25 

page 436 

68. Mo,—Underwood v Underwood, 463 S W 2d 915 

77. Mo —Germanese v Champhn, App, 540 S W 2d 
109 

§ 186 , -Defaults with Respect to 

Custody of Property 

page 438 

5. Wash—Mickelson v Williams, 312 P 2d 656, 50 
Wa$h.2d 402 

§ 187. -Matters Relating to 

Sales 

page 440 

35. Ala —Sterling v Colvard, 225 So 2d 790, 284 Ala 
378, 

; 188. -Matters Relating to Col¬ 

lection, Custody, or Dispo¬ 
sition of Money 

page 443 

72. Ky—Maryland Cas Co v Magoffin County Bd 
of Ed, 358 S W 2d 353 

85, Ark.—Hensley v. Holder, 307 SW2d 794, 228 
Ark 401 

Ky —Knox County v Lewis* Adm’r, 69 S.W 2d 1000, 
253 Ky. 652 


page 444 

95. Mo —State ex rel St Louis County v Kelly, 377 
S W 2d 328 

§ 189. -Other Defaults 

page 446 

26. U S —Cameron v Brock, C A Tenn, 473 F 2d 
608 

Nev —Hill v Thomas, 270 P 2d 179, 70 Nev 389— 
Fireman’s Fund Ins Co v Shawcross, 442 P2d 
907, 84 Nev 446 

Tenn —State ex rel CofFelt v Hartford Acc & Indem 
Co, 314 S W 2d 161, 44 Tenn App 405 

page 447 

30. Md —State, to Use of Hill v Fidelity & Deposit 
Co of Md , 88 A 2d 457, 200 Md 194 

page 448 

42. Miss—King v Kelly, 137 So 2d 808, 243 Miss 
160 

In Alabama there is no liability —Scott v Ryan, 22 

So 284, 115 Ala 587—Adams v Head, 64 So 2d 110, 

cert den 64 So 2d 111, 258 Ala 572 

51. Ga—Washburn v Foster, 73 S E 2d 240, 87 Ga 
App 132 

page 452 

24. Miss—Farmer v State for Use of Russell, 79 
So 2d 528, 224 Miss 96 

N C—State ex rel Williams v Adams, 219 S E 2d 198, 
288 NC 501 

Where sheriff has no liability 

Ohio—Justice v Rose, 146 NE2d 162, affd 144 
NE2d 303, 102 Ohio App 482 

Negligent omission 

Ill —Bush v Babb, 162 N E 2d 594, 23 Ill App 2d 285 

No liability 

US—Smith v Jordan, DC Ohio, 527 F.Supp 167 

page 453 

31. Ky —Maryland Cas Co v Magoffin County Bd 
of Ed, 358 S W 2d 353 

page 454 

43. Arrest beyond limits of county 

Anz —Dogann v Connor, 433 P 2d 653, 6 Anz App 
473 

44. Anz —Dogann v Connor, 433 P 2d 653, 6 Anz 
App 473 

46. Anz —Dogann v Connor, 433 P 2d 653, 6 Anz 
App 473 

47. Tenn —State ex rel Harbin v Dunn, 282 S.W 2d 
203, 39 Tenn App. 190 

§ 190. Rights and Remedies of Sure¬ 
ties 

page 455 

56. WVa—State ex rel. County Com’n of Jackson 
County v McCoy, 291 S E 2d 670 

57. US—Western Sur Co v Rich, D.COkl, 141 
FSupp 872 

§ 191. Admissibility and Conclusive¬ 
ness on Sureties of Adjudi¬ 
cation Against Officer 

65. Ala —Sterling v Colvard, 225 So,2d 790, 284 Ala 
378 

page 456 

66. Miss —U S Fidelity A Guaranty Co v State for 
Uk and Benefit of Stnngfellow, 182 So 2d 919, 
254 Mus 812 

6S. Tenn—Jones v Bozeman, 321 SW,2d 832, 45 
Tenn App 141 


70. Conn—MacDonald v Standard Acc Ins Co, 
Super, 111 A 2d 347, 19 Conn Sup 257 

§ 194 . -Right and Grounds of 

Action 

page 467 

97. Persons held entitled to maintain action 

(4) Other persons 

Tex—Tngg v Blakemore, Civ App, 387 SW2d 465, 
err ref no rev err 

§ 196. -Single or Successive Ac¬ 

tions 

page 470 

39. Ga —Shelton v Fidelity & Cas Co of N Y , 72 
S E 2d 813, 86 Ga App 818 

§ 197. -Conditions Precedent 

48. Wis—Zahn v Taylor, 95 N W2d 771, 7 Wis 2d 
60 

page 471 

54. Tex —Tngg v Blakemore, Civ App, 387 S W 2d 
465, err ref no rev err 

55. Miss —U S Fidelity & Guaranty Co v State for 
Use and Benefit of Stnngfellow, 182 So 2d 919, 
254 Miss 812 

§ 198. -Defenses 

page 473 

5. Conn —MacDonald v Standard Acc Ins Co, Su¬ 

per, 111 A 2d 347, 19 Conn Sup 257 

Particular matter held defense 

(2) Other matters 

Ala—Giles v Wilkins, 84 So 2d 120, 263 Ala 690 

page 474 

6 . Particular matters held not defenses 

(3) Ga —Washburn v Foster, 73 S E 2d 240, 87 Ga 

App 132—Washburn v Foster, 82 SE2d 724, 90 

GaApp 211 

Tenn —State ex rel Harbin v Dunn, 282 S W 2d 203, 
39 Tenn App 190 

§ 199. -Jurisdiction and Venue 

8. Ga —National Sur Corp v Boney, 110 S E 2d 406, 
215 Ga 271, conf to 111 S E2d 130, 100 GaApp. 
330 

11. Statute held inapplicable under circum¬ 
stances 

Ga—Sharpe v Lowe, 106 SE2d 28, 214 Ga 513 

12. Ark —Atkinson v Means, 477 S W 2d 178, 252 
Ark 8 

Va—Com ex rel Duvall v Hall, 76 SE2d 208, 194 
Va 914 

17. Tenn—O’Neal v DeKalb County, 531 SW2d 
296 

§ 200. -Time to Sue, and Limi¬ 

tations 

page 475 

24. N C —State ex rel Williams v Adams, 219 S E 2d 
198, 288 N C 501 

27. Va —Childress v Fidelity & Cas Co of N Y, 72 
SE2d 349, 194 Va. 191, 35 ALR2d 1 

§ 201. -Parties 

page 477 

54, Ala—Dixon v American Liberty Ins Co, 332 
So 2d 719 

58. Ky—Com for Use and Benefit of Letcher County 
v Collins, 341 S W 2d 73 
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63* Conn—MacDonald v Standard Acc Ins Co, 
Super, 111 A 2d 347, 19 Conn Sup 257 

page 479 

89, US—State of Tenn ex rel Davis v Hartman, 
DCTenn, 306 FSupp 610 

91. Ga—Masters v Pardue, 86 SE2d 704, 91 Ga 
App 684, affd 88 SE2d 385, 211 Ga 772 

95. Ga—National Sur Corp v Boney, 110 SE2d 
406, 215 Ga 271, conf to 111 SE2d 130, 100 
Ga App 330 

§ 203. —- Pleading 

page 481 

18. Typographical error 

U,S —Alberty v Western Sur Co, C A Okl, 249 F 2d 
537 

Pleading held sufficient 

Mo—Miller v Owsley, 422 SW2d 39—State ex rel 
and to Use of Blackburn Motor Co v Litzinger, 
App, 417 SW2d 126 

19. Petition held insufficient 

Ohio—Justice v Rose, 144 N E 2d 303, 102 Ohio App 
482 

31. Complaint held insufficient 

Ark.—Hensley v Holder, 307 S W 2d 794, 228 Ark 
401 

33. Tex —Trigg v Blakemore, Civ App, 387 S W 2d 
465, err ref no rev err 

page 483 

54. Md —State, to Use of Hill v Fidelity & Deposit 
Co of Md, 88 A 2d 457, 200 Md 194 

Pleadings held insufficient 

Ga —Cleland v U S Fidelity & Guaranty Ins Co, 107 
S E 2d .904, 99 Ga App 130 

69. Pleadings held sufficient 

Tenn —Jones v State, for Use of Coffey, 253 S W 2d 
740, 194 Tenn 534 

71. Tex —Trigg v Blakemore, Civ App, 387 S W 2d 
465, err ref no rev err 

page 484 

79. Pleadings held sufficient 

(3) Other pleadings 

Ga—-Meeks v Douglas, 133 SE2d 768, 108 GaApp 
424 

87. U S —Alberty v Western Sur Co, C A Old, 249 
F2d 537 

page 492 

40. Tex —U M & M Credit Corp v Doss, Civ App, 
452 S W 2d 45, err ref no rev err 

§ 204. — Evidence 
Library References 
Sheriffs and Constables «s»169. 
page 493 

58. Mo—State ex rel Ratliff v Morant, App, 271 
S.W 2d 230 

62. Ga —Turner v Maryland Cas Co, 122 S E 2d 
479, 104 GaApp 693 

page 494 

84. Conn.—MacDonald v Standard Acc Ins Co, 
Super., Ill A 2d 347, 19 Conn.Sup 257 

95. Mo—State ex rel. Rueseler Motor Co. v Klaus, 
App, 281 SW2d 543 

page 495 

3. Conn —MacDonald v Standard Acc Ins. Co, Su¬ 
per., Ill A 2d 347, 19 Conn Sup 257 

Evidence held sufficient 

Tenn,-Jones v Bozeman, 321 SW2d 832, 45 Tenn 
App. 141 


Evidence held insufficient 
Anz —Dogann v Connor, 433 P 2d 653, 6 Anz App 
473 

Ga—Turner v Maryland Cas Co, 122 S E 2d 479, 104 
GaApp 693 

4, Tex —Rhoden v Booth, Civ App, 344 S W 2d 481, 
err ref no rev err 
13 Evidence held sufficient 
(4) Other matters 

Tex —U M & M Credit Corp v Doss, Civ App, 452 
S W 2d 45, err ref no rev err 

page 496 

19, Mo —State ex rel Rueseler Motor Co v Klaus, 
App, 263 S W2d 71—State ex rel Rueseler Mo¬ 
tor Co v Klaus, App, 281 SW2d 543 

20. Tenn —Harris v Dobson-Tankard Co, 298 
S W 2d 28, 41 Tenn App 642 

22. Mo—State ex rel Moore v Morant, App, 266 
S W 2d 723 

24. Evidence held insufficient 

Cal —Jackson v Osborn, 254 P 2d 871, 116 C A 2d 875 

25. Evidence held sufficient 

(3) Other evidence 

Miss —Fanner v State for Use of Russell, 79 So 2d 528, 
224 Miss 96 

N D —Schell v Collis, 83 N W 2d 422 

27. Tex —Rhoden v Booth, Civ App , 344 S W 2d 
481, err ref no rev err 

28. Anz—Boies v Cole, 407 P 2d 917, 99 Anz 198 
Tenn —Jones v State, for Use of Coffey, 253 S W 2d 

740, 194 Tenn 534 

30. U S —Harvey v American Emp Ins Co of Bos¬ 
ton, Mass, CALa, 241 F2d 817 
Ky —Com for Use and Benefit of Letcher County v 
Collins, 341 S W 2d 73 

Miss—Nichols v Vandevander, 79 So 2d 271, 223 Miss 
852 

Wash —Mickelson v Wilhams, 340 P 2d 770, 54 
Wash 2d 293 

§ 205. -Trial, Reference, and 

New Trial 

page 497 

42. Mo —Miller v Owsley, 422 S W 2d 39—State ex 
rel and to Use of Blackburn Motor Co v Litzing¬ 
er, App., 417 SW2d 126 

Nev — Fireman’s Fund Ins Co v Shawcross, 442 P 2d 
907, 84 Nev 446 

Evidence held sufficient for jury 
Ala—Giles v Wilkins, 84 So 2d 120, 263 Ala 690 
Tenn —Travelers Indem Co v Hoard, 340 S W 2d 260, 
47 Tenn App 565 

page 498 

50. Ind —State ex rel Langdon Hospital, Inc v In¬ 
demnity Ins Co of North America, 211 N E 2d 
322, 138 Ind App 492 

Mo —State ex rel Moore v Morant, App, 266 S W 2d 
723 

52. Miss —State for Use of Smith v Broom, 58 So 2d 
32 

Instructions held proper or not erroneous 

Miss —Nichols v Vandevander, 79 So 2d 271, 223 Miss 
852 

Okl—Rich v Reynolds, 277 P2d 985 

55. Instructions held not inconsistent 

Ind —Travelers Indem Co of Hartford, Conn v State 
ex rel Favre, App, 290 N E 2d 456 

56. Mo —State ex rel Moore v Morant, supra, n 50 
Instructions held proper 

Mo —State ex rel Rueseler Motor Co v Klaus, App, 
281 S W 2d 543 

62. Directed verdict held erroneous 
Ga —Washburn v Foster, 82 S E 2d 724, 90 Ga App 
211 
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§ 207. -Damages 

page 500 

99. U S —McDaniel v Carroll, C A Tenn , 457 F 2d 
968, cert den 93 SG 897, 409 U S 1106, 34 
LEd2d 687 

Utah—Bowman v Hayward, 262 P 2d 957, 1 Utah 2d 
131 

Award held not excessive 
Conn—MacDonald v Standard Acc Ins Co, Super, 
111 A 2d 347, 19 Conn Sup 257 

page 501 

21. Miss —Darnel v McNeel, 74 So 2d 753, 221 Miss 
666 

Tex —Henry S Miller Co v Evans, 452 S W 2d 426 

page 502 

25. Anz—Boies v Cole, 407 P 2d 917, 99 Anz 198 
Tenn —Hams v Dobson-Tankard Co, 298 S W 2d 28, 

41 Tenn App 642 

26. U S —McDaniel v Carroll, C A Tenn, 457 F 2d 
968, cert, den 93 SQ 897, 409 U.S 1106, 34 
LEd2d 687 

US—Gaston v Gibson, DCTenn, 328 FSupp 3 
Exemplary damages not warranted 
Anz —Dogann v Connor, 433 P 2d 653, 6 Anz App 
473 

30. Mo—State ex rel Moore v Morant, App, 266 
S W 2d 723 

Utah—Bowman v Hayward, 262 P 2d 957, 1 Utah 2d 
131 

§ 208. -Review 

page 503 

36. Harmless error 

Mo —State ex rel Moore v Morant, App, 266 S W 2d 
723 

Mont —Brennan v Mayo, 72 P 2d 463, 105 Mont 276 

Subsequent appeals. 

Questions or matters decided on the 
first appeal are the law of the case and 
cannot be considered on a subsequent 
appeal 395 

39.5. Mont—Line v Tait, 155 P.2d 752, 116 Mont 
571 

§ 209. Offenses 

40. La —State v Didier, 254 So 2d 262, 259 La 967 
42. Cal—People v Mulin, 17 CalRptr 516, 197 
C A 2d 479 

Mich—People v Bommanto, 190 N,W2d 359, 33 
Mich App 385. 

N J —State v Lombardo, 90 A 2d 39, 20 N J Super 
317 

Wis -State v Lombardi, 99 N.W 2d 829, 8 Wis 2d 421 
Willful neglect in discharge of official duties 
Ohio—State v Harland, 105 N.E 2d 293 
Special deputy is “public servant’* under “offi¬ 
cial misconduct” statute 
Ind —Robey v State, App 2 Dist, 481 N E 2d 138, reh 
den 484 NE2d 628 

Statute inapplicable 

Fla —Crowder v. State ex rel Baker, App., 285 So 2d 
33 

page 504 

64. Iowa—State v Montz, 293 N W 2d 235 
67. N Y —Reck v Onondaga County, 273 N Y.S 2d 
146, 51 Mtsc2d 259 

Ohio—State v. Harland, 112 N E 2d 682, 94 Ohio App 
293, 
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§ 210. Prosecution and Punishment 

70. Defenses 

(2) Matters held no defense 
Cal—People v Muhn, 17 CalRptr 516, 197 CA2d 
479 

Instructions 

Wash —State v Twitchell, 378 P 2d 444, 61 Wash 2d 
403 

72. N J —State v Lombardo, 90 A 2d 39, 20 N J Su¬ 
per 317 

Indictments held sufficient 

(1) La—State v Fitzgerald, 179 So 2d 906, 248 La 
487 

NJ-State v Lombardo, 87 A 2d 375, 18 NJ Super 
511, affd 90 A 2d 39, 20 NJ Super 317—State v 
Silverstein, 185 A 2d 45, 76 NJ Super 536, affd 
195 A 2d 617, 41 NJ 203—State v Silverstein, 195 
A 2d 617, 41 NJ 203 

Indictments held insufficient 

(2) Mont—State v MacLean, 291 P2d 250, 129 
Mont 500 

Charging in language of statute 

La—State v Fitzgerald, 179 So 2d 906, 248 La 487 

page 505 

75. Charge held sufficient 

Okl—Sanders v Ohphant, Cr. 351 P2d 1080 

84. Cal—People v Mullin, 17 CalRptr 516, 197 
C A 2d 479 

Ohio—State v Harland, supra, n 67 

85. Wis—State v Lombardi, 99 NW2d 829, 8 
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11. Pleading held sufficient 

(2) Other pleadings 

Ga—Gay v Laurens County, 124 SE2d 81, 217 Ga 
594 

22. Evidence held sufficient 

<1) Ind—Janisch v La Porte County, 315 NE2d 
387, 161 Ind App 226 

Mont—Bucher v Fraser, 354 P 2d 1042, 138 Mont 83 
N M —Brown v Jimerson, 619 P 2d 1235,95 N M 191 
(2) Mont—Bucher v Fraser, 354 P2d 1042, 138 
Mont 83 

Evidence held insufficient 
Cal —LaDeaux v Alameda County, 63 Cal Rptr 796, 
256 CA2d 261 

Burden of proof 

Ind —Janisch v La Porte County, 315 N E 2d 387, 161 
Ind App 226 


Ohio—State ex rel Robusky v Chicko, 244 N E 2d 478, 
17 Ohio St 2d 1 

Wash —Whatcom County v Reynolds, 620 P 2d 544, 
27 Wash App 880 

Illegal exaction shown 

Ark —Thomas v Williford, 534 S W 2d 2, 259 Ark 
354 
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84. Mo —State ex rel St Louis County v Kelly, 377 
S W 2d 328 

Constable as trustee 

Mo —St Louis County v Litzinger, 372 S W 2d 880 

page 556 

98. Ga—Howell v Muscogee County, 125 SE2d 
139, 105 Ga App 515 
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29. Evidence held insufficient 

Ga—Gay v Lewis, 114 SE2d 155, 101 Ga App 387 

SHIELD The term is also used to 
denote a felon's use of an innocent 
person by force as a potential protec¬ 
tion against retaliation 31 

3.1. N J —A “shield” is a felon’s use of an innocent 
person by force as a potential protection against 
retaliation—State v Kress, 253 A 2d 481, 485, 
105 NJ Super 514 
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§ 256. Time for Payment 

24. NY—Jewelry Realty Corp v Newport Associ¬ 
ates, Inc, 314 NYS2d 787, 64 Misc2d 409 

§ 257. Lien 

35. NY—Seymour Mfg Co v Tamopol, 187 NY 
S 2d 494, 20 Misc 2d 210 

§ 258. Right of County to Recover 
Back 

Library References 
Sheriffs and Constables ®=>76 

49, Colo —Van Cleave v Board of County Com’rs of 
Adams County, 518 P 2d 1371, 33 Colo,App 227 

NY—Fraunan v Mancuso, 289 NYS2d 1011, 30 
AD 2d 108, motion den 241 NE2d 742, 22 
NY 2d 895, 294 N YS2d 537, affd 249 N E2d 
474, 24 N Y 2d 891, 301 N Y S 2d 633 
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Money paid in compliance with statute 

Ky —Fannin v Davis, 385 SW2d 321 

54. Ark—Hensley v Holder, 307 SW2d 794, 228 
Ark 401 

§ 259. Right of Private Individual to 
Recover Back 

59. Md.—Martin G Imbach, Inc v Deegan, 117 
A 2d 864, 208 Md 115 

62. Ill —DeBruyn v Elrod, 418 NE2d 413, 49 IU 
Dec 559, 84 Ill 2d 128, app after remand 459 
NE2d 971, 76 Ill Dec 836, 121 Ill App 3d 290 

Not proper party 

R L—C.C Plumb Mixes, Inc v. Stone, 272, A 2d 152, 
108 RI. 75. 

§ 260. Accounting for, and Payment 
of, Receipts of Office to 
County or State 

69. U.S.—Liquifin Aktiengesellschaft v Brennan, 
DC.N.Y., 446 FSupp 914 


SHIMS Thm metal plates designed 
to be inserted between engine bearing 
and bearing holder so as to compen¬ 
sate for wear in bearing, thus reducing 
oil consumption m worn engine. 1050 

10.50. DC—Watson v Allen, CA, 254 F2d 342, 
347, 103 US App DC 5 

SHINE To emit rays of light; to be 
bright by reflection of light 1060 

10.60. N Y —People on Complaint of Feierstem v 
Messing, 274 N Y S 2d 463, 465, 51 Misc 2d 1000 

As a noun , “shine” means bright¬ 
ness caused by the emission of 
light. 1061 

10.61. N Y —People on Complaint of Feierstem v 
Messing, 274 N Y S 2d 463, 465, 51 Misc 2d 1000 

SHIP. 

As a verb. 

21. Ark —C.J.S. cited in Cargill, Inc v Thibault 
Milling Co, 328 S W 2d 362, 364 

22. Similarly defined 

Verb “ship” means to be cause to be transported, to 
place or receive on board of a ship for transportation by 
water, cause to embark —Atchison, T. & S F Ry Co 
v Erman-Howell Division of Luna Steel & Trading 
Corp., D.C IU , 279 F Supp 625, 627. 

23. Ark—C.J.S. cited in Cargill, Inc v Thibault 
Milling Co, 328 SW2d 362, 364. 
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31. Ark—C.J.S, cited in Cargill, Inc v Thibault 
Milling Co, 328 SW2d 362, 364 
33. Ark—CJ.S. cited in Cargill, Inc. v Thibault 
Milling Co , 328 S W 2d 362, 364 

page 560 

Shipbuilding joiner. One who fits 
and joins the interior furnishings to 
the hull of a ship. 58 5 

58.5. U.S — In re Fngitemp Corp, D.C N Y, 24 B R 
209, 212 


SHIPMENT. 

63. Defined in two basic ways 
U S —Atchison, T & S F Ry Co v Erman-Howell 
Division of Luna Steel Sc Trading Corp, D C Ill, 
279 FSupp 625, 627 
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69. US—Atchison, T & SF Ry Co v Erman- 
Howell Division of Luna Steel Sc Trading Corp, 
DC Ill, 279 FSupp 625,631 

75. US—Atchison, T & SF Ry Co v Erman- 
Howell Division of Luna Steel Sc Trading Corp, 
D C Ill, 279 F Supp 625, 627 

85. Similarly defined 

(1) A commodity, consignment, or cargo shipped 
U S —Atchison, T St S F Ry Co, v Erman-HoweU 
Division of Luna Steel St Trading Corp, D C IU, 
279 FSupp 625, 627 
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SHIPPER. 

2. US —Atchison, T & SF Ry Co v Erman-How¬ 
ell Division of Luna Steel & Trading Corp, D C 
Ill, 279 FSupp 625, 627 

Similarly defined 

(1) Consignor, shipping clerk, the receiver of goods 
or cargo, consignee —Atchison, T & S F. Ry Co v 
Erman-Howell Division of Luna Steel Sc Trading Corp, 
DC Ill, 279 FSupp 625, 627 

SHIPPING 

In view of the adoption m many jur¬ 
isdictions of the Uniform Commercial 
Code, which is applicable to transac¬ 
tions entered into and events occurring 
after the date it becomes effective in a 
particular jurisdiction, its provisions 
should be examined in connection with 
the use of this title. 

New Federal Rules of Evidence, ef¬ 
fective in 1975, have been adopted gov¬ 
erning generally the proceedmgs in the 
courts of the United States and before 
United States Magistrates; and appli¬ 
cable generally, among other matters, 
to mantime proceedings and cases. 
These Rules should be examined m 
connection with the use of this title. 

§ 2. Regulation in General 

Library References 
Shipping 

page 570 

15. US-Spirt v. Bechtel, DC.NY, 129 F.Supp. 
872, revd. in part on oth. grds, CA, 232 F2d 
241—Tsakonites v Transpacific Carriers Corp, 
DCNY., 246 FSupp 634, affd., C.A, 368 F2d 
426, cert den 87 SCt 1348, 386 US 1007, 18 
L Ed 2d 434—Afran Transport Co v U S, D C 
N.Y, 309 FSupp 650, affd, CA„ 435 F2d 213, 
Cert den 92 SCt 72, 404 U.S 872, 30 L Ed 2d 
116—In re Marine Sulphur Queen, C A N Y, 460 
F 2d 89, cert den 93 S Ct 318, 326, 409 U S 982, 
34 L Ed 2d 246 

Subjection to laws and treaties 

(3) Other matters. 

U S —McCulloch v Sociedad Nacional de Manneros de 
Honduras, App. DC St N.Y, 83 S.Ct 671, 372 
U S, 10, 9 L Ed,2d 547 
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18. Foreign registry concept as fiction 

Cal—Shell Oil Co v State Bd of Equalization, 51 
CalRptr 524, 414 P.2d 820, 64 C2d 713, app 
dism 87 SCt 973, 386 US 211, 17 L Ed 2d 870 

19. U S —Mitchell v Independent Ice & Cold Storage 
Co, CAFla, 294 F2d 186, cert den 82 SCt 
394, 368 US 952, 7 L Ed 2d 386 

Statute authorizing inspection of vessels valid 

U S —U S v One (1) 43 Foot Sailing Vessel, etc, 
CAFla, 538 F2d 694 

20. US—Launtzen v Larsen, NY, 73 SCt 921, 
345 U S 571, 97 LEd 1254—Payne v $S Tropic 
Breeze, C A Puerto Rico, 423 F 2d 236, cert den 
91 SCt 363, 400 US 964, 27 LEd 2d 383 

21. Ill —People v Roe, 270 N E 2d 27, 48 Ill 2d 380 
Mass —Oty of New Bedford v New Bedford, Woods 

Hole, Martha's Vineyard & Nantucket S S Author¬ 
ity, 114 NE 2d 553, 330 Mass 422—City of New 
Bedford v New Bedford Woods Hole, Martha’s 
Vineyard and Nantucket SS Authority, 148 
N E 2d 637, 336 Mass 651, app dism 79 S Ct 95, 
358 US 53, 3 L Ed 2d 46—Town of Barnstable v 
Woods Hole, Martha’s Vineyard and Nantucket 
SS Authority, 180 NE 2d 440, 343 Mass 674— 
National Shawmut Bank of Boston v Woods Hole, 
Martha's Vineyard and Nantucket SS Authority, 
279 N E 2d 898, 361 Mass 219 
Ohio—State ex rel McElroy v City of Akron, 181 
NE2d 26, 173 Ohio St 189, app dism 83 S a 
145, 371 US 35, 9LEd2dU3. 

Wis—Menzer v Village of Elkhart Lake, 186 N W2d 
290, 51 Wis 2d 70 

Power of regulation limited 
Mass —City of New Bedford v New Bedford, Woods 
Hole, Martha’s Vineyard Sc Nantucket S S Author¬ 
ity, 107 NE2d 513, 329 Mass 243 
NY—Piesco v. di Francesca, 338 NYS2d 286, 72 
Misc 2d 128 

Statute construed 

Cal—Golden Gate Scenic SS Lines, Inc v Public 
Utilities Commission, 19 CalRptr 657, 369 P2d 
257, 57 C2d 373 

D C—States Marine Intern, Inc v Peterson, C A, 518 
F.2d 1070, 171 U S App.D C 132, cert den 96 
SO 1108, two cases, 424 US 912, 47 LEd 2d 
316. 

Waterfront Commission of New York Harbor 

N. Y —Waterfront Commission of New York Harbor v 
Cunard SS Co, 234 N YS.2d 900, 18 AD2d620 

Rules and regulations 

DC—Petersen v. Head Const. Co, DC, 367 FSupp 
1072. 

Ky —Lovem v. Brown, 390 S W 2d 448 
Ohio—State v. Ruebusch, 189 N E.2d 870, 174 Ohio St. 
422—Long v Division of Watercraft, Dept of 
Natural Resources, 195 N.E2d 128, 118 Ohio App 
369 

State audits 

Mass—Com v Woods Hole, Martha's Vineyard and 
Nantucket SS Authonty, 227 NE2d 357, 352 
Mass 617 
Statute valid 

IU—Titus v Texas Co, 303 NE 2d 361, 55 HI 2d 437 
Me.—Portland Pipe Line Corp v. Environmental Imp 
Commission. 307 A.2d 1, app dism. 94 S.Ct 532, 
two cm*, 414 U S. 1035, 38 L Ed 2d 326. 

Wis.—State v, Jackman, 211 NW.2d 480, 60 Wis 2d 
700 

Competitive bidding 

Mass.—Douglas v. Woods Hole, Martha's Vineyard and 
Nantucket S.S Authority, 319 N.E2d 892, 366 

Mass. 459 

22. DC—Pacific Far East Line, Inc. v. U.S., C A„ 
255 F.2d 182, 103 U S.App D C, 104, cert den 79 
S Ct. 97, 358 U S 866, 3 L Ed 2d 98—Isbrandtsen 
Co. v Federal Maritime Bd, DC, 159 FSupp 
884—Pacific Seafarers, Inc v Pacific Far East 
Line, Inc, CA„ 404 F2d 804, 131 U.SAppDC 
226, cert den 89 SO 872, 393 US. 1093, 21 
L Ed 2d 784, on remand 48 F.R.D 347. 


NY—Stlvera v Safra, 361 N Y S 2d 250, 79 Misc2d 
919 

Administrative rules and regulations 
D C —Alcoa S S Co v Federal Mantime Commission, 
C A, 348 F 2d 756, 1121 US App DC 144 

Coast Guard rules 

U S —Central Stikstof Verkoopkantoor, N V v Ala¬ 
bama State Docks Dept, C A Ala, 415 F 2d 452 
N M —Wreyford v Arnold, 477 P 2d 332, 82 N M 156 
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23. US —Pacific Far East Line, Inc v Federal Man¬ 
time Bd, CA, 275 F2d 184, 107 US App DC 
155, cert den 80 SCt 1597, two cases, 363 US 
827, 4 LEd 2d 1523—US v Stephen Bros Line, 
CAFla, 384 F 2d 118 

27. Documentation procedure 
D C —Manhattan Tankers, Inc v Dole, DC, 596 
FSupp 974 

Matters relating to ship subsidies 
under the Merchant Marine Act have 
been considered by the courts. 295 

29.5. US—Safir v Gulick, DCNY, 297 FSupp 
630—Safir v Gibson, D C N Y , 330 F Supp 225 

Operating differential subsidy 
US-Oceanic SS Co v US, 165 Ct Cl 217—Pacific 
Far East Line, Inc v US, 394 F2d 990, 184 
Ct Cl 169—States SS Co v US,428 F2d 832, 
192 Ct Cl 795 

D C —New York & Cuba Mail SSCov Weeks, C A, 
254 F 2d 349, 103 U S.App D C 12 

Purpose 

US—Matson Nav Co v Connor, DC Cal, 258 
F Supp 144, affd , C A , 394 F 2d 514, cert den 89 
S Ct 482, 393 U S 998, 21 L Ed 2d 463—Pacific 
Far’East Line, Inc v US, 394 F2d 990, 184 
CtCl 169 

Proration 

U S —Matson Nav Co v Connor, D C Cal, 258 
F Supp 144, affd, C A, 394 F 2d 514, cert den 89 
S Ct 482, 393 U S 998, 21 LEd 2d 463 

Discretion 

U S —Matson Nav Co v Connor, D C Cal, 258 

F Supp 144, affd, C A, 394 F 2d 514, cert den 89 
SCt 482, 393 US 998, 21 LEd 2d 463—Pacific 
Far East Line, Inc v US, 394 F2d 990, 184 
CtCl 169—Moore-McCormack Lines, Inc v 
U S , 413 F.2d 568, 188 Ct Cl 644 

Standard of substantial competitive advantage 

US—Matson Nav Co v Connor, DC Cal, 258 

F.Supp 144, affd, C A, 394 F 2d 514, cert den 89 
S O 482, 393 U S 998, 21 L Ed 2d 463 * 

Matters considered 

US—Matson Nav. Co v Connor, DC Cal, 258 

F Supp 144, affd, C A , 394 F 2d 514, cert den 89 
SCt 482, 393 US 998, 21 LEd 2d 463—Pacific 
Far East Line, Inc v US, 394 F 2d 990, 184 
D Q 169 

Evidence 

U.S—Matson Nav Co v Connor, DC Cal, 258 

FSupp 144, affd, C A, 394F2d 514, cert den 89 
SCt 482, 393 U.S. 998, 21 LEd 2d 463—Pacific 
Far East Line, Inc v US, 394 F2d 990, 184 
CtCl 169 

Liability for construction change orders 
U S —Sun Shipbuilding & Dry Dock Co v U.S, 393 
F2d 807, 183 CtCl 358—Lykes-Youngstown 
Corp v U.S, 420 F2d 735, 190 Ct,Cl 348, cert 
den 91 S.Ct. 102, 400 U.S 865, 27 LEd 2d 104 

Agreement to be interpreted as whole 

U S —Pacific Far East Line, Inc v US, 394 F 2d 990, 
184 a Cl 169 

Contracts for cooperation-differentia] subsidies 
US—Pacific Far East Line, Inc v U S, 394 F2d 990, 
184 Ct Q 169 
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Power of Commission under contract 
U S —Pacific Far East Line, Inc v US, 394 F 2d 990, 
184 CtCl 169 

Change of accounting procedure 
U S —Pacific Far East Line, Inc v U S, 394 F 2d 990, 
184 Q Cl 169 

Duty of commission to recover subsidies paid to 
lines engaging in discrimination 

U S —Safir v Gibson, C A N Y, 417 F 2d 972 
Hearing as to adequacy of existing service 
D C —Sea-Land Service, Inc v Connor, C A, 418 F 2d 
1142, 135 US App DC 306 

Duty of Secretary of Commerce 
D C —Sea-Land Service, Inc v Connor, C A, 418 F 2d 
1142, 135 US App DC 306 

Standing to challenge order of district court 
D C —Sea-Land Service, Inc v Connor, C A, 418 F 2d 
1142, 135 US App DC 306 

Judicial review of determinations of subsidy 
board 

U S —Moore-McCormack Lines, Inc v US, 413 F 2d 
568, 188 CtCl 644—Safir v Gibson, CANY, 
432 F2d 137, cert den 91 S Ct 57, 400 US 850, 
27 LEd 2d 88, cert den 91 SCt 241, 400 US 
942, 27 L Ed 2d 246 

Vessels not entitled to tax benefits under Act 
US—United New York Sandy Hook Pilots Ass’n v 
Stans, CANY, 470 F 2d 1176, cert den 93 SCt 
2272, 411 US 987, 36 LEd 2d 965 

Construction differential subsidy 
DC—American Maritime Ass’n v Stans, CA, 485 
F2d 765, 157 US App DC 394 
30. US—Tnmdad Corp v American SS Owners 
Mut Protection & indem Ass’n, CANY, 229 
F2d 57, cert den 76 S Ct 1032, 351 US 966, 
100 L Ed 1486—Petition of Boat Demand, Inc, 
D C Mass, 160 F Supp 833—Spiller v Thomas 
M Lowe, Jr, & Associates, Inc, DC Ark , 328 
FSupp 54, affd, C A, 466 F2d 903 
DC—New York & Cuba Mad SS Co v Weeks, CA, 
254 F 2d 349, 103 U S App D C 12 

Vessel under construction 
U S —Trussell v Litton Systems, Inc, C A Miss, 753 
F 2d 366 

“Work punt” not vessel for Jones Act purposes 
US—Bernard v Burnings Const Co, Inc, CALa, 
741 F 2d 824 

Dragline marsh buggy not “vessel” 

La —Melancon v Lassin Amphibious Equipment, Inc, 
App 4 Cir, 469 So 2d 6, wnt den 474 So 2d 1309 

“Vessel” may be more than means of transpor¬ 
tation on water 

U S —Guilbcau v Falcon Seaboard Drilling Co, D C 
La, 215 FSupp 909 

Oil well drilling platform held not vessel 
US—Johnson v Noble Drilling Co, DC La, 264 
F Supp 104—Freeman v Aetna Cas & Sur Co, 
CALa, 398 F2d 808 

Platform held not “vessel” 

U S —Ocean Drilling Sc Exploration Co v Berry Bros 
Oilfield Service, Inc, CALa, 377 F2d 511, cert 
den 88 SO 102, 389 US 849, 19 LEd 2d 118— 
Cook v Belden Concrete Products, Inc, C A La, 
472 F 2d 999, reh- den 472 F 2d 1405, cert den 94 
SQ 175, 414 US 868, 38 LEd2d 116 

Admiralty Jurisdiction Extension Act 
U S —Empire Seafoods, Inc v Anderson, C A Fla, 398 
F2d 204, cert den 89 S Ct 449, 393 US 983, 21 
LEd 2d 444. 

Effect of damage 

U S —Advance Welding Co v M/V Corra D, D C La, 
299 FSupp 736, 

Floating dry dock held not “vessel” 

U S —Keller v Dnavo Corp, D C La., 441 F 2d 1239, 
cert den 92 S Ct 679, 404 U S 1017, 30 LEd 2d 
665—Cook v, Belden Concrete Products, Inc, C A 



§2 SHIPPING 

Page 571 

La, 472 F2d 999, reh den 472 F2d 1405, cert 
den 94 SCt 175, 414 US 868, 38 LEd2d 116 

Submersible drilling barge held “vessel” 

US—Rogers v Gracey-Hellums Corp, DC La, 331 
FSupp 1287, affd 442 F 2d 1196—Blackwell v 
Whelass DnUmg Co, DC La, 333 FSupp 839, 
affd, 461 F 2d 847, 848—Cook v Belden Concrete 
Products, Inc, CALa, 472 F2d 999, reh den 
472 F2d 1405, cert den 94 Sa 175, 414 US 
868, 38 L Ed 2d 116 

Matters considered 

N Y —Application of Ba Bas Barge, Inc, 343 N Y S 2d 
3, 73 Misc 2d 680 

Federal Ship Mortgage Act 

N.Y —Application of Ba Bas Barge, Inc, 343 N Y S.2d 
3, 73 Misc 2d 680 

Raft not ship for Jones Act purposes 

U S —Powers v Bethlehem Steel Corp, D C Mass, 343 
FSupp 17, affd, CA, 477 F2d 643, reh den 483 
F 2d 963, cert den 94 S Ct 160, 414 U S 856, 38 
LEd2d 106 

Tractor trailer transporting structure over fro¬ 
zen lake not vessel 

U S —Provost v Huber, C A Minn , 594 F 2d 717 
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32. US—Mach v Pennsylvania R Co, DC Pa, 207 
F Supp 233, affd, C A, 317 F 2d 761—Chenevert 
v Clinch Drilling Co, D C La, 273 F Supp 943— 
Blair v US Steel Corp, DGPa., 312 FSupp 
293, affd, C A, 444 F2d 1390, cert den 92 S Ct 
681, 404 U.S 1018, 30 L Ed 2d 666, reh den 92 
SQ 938, 405 US 948, 30 L Ed 2d 818 
La —Perry v Baltimore Contractors, Inc, App, 202 
So 2d 694, wnt ref 204 So 2d 579, 251 La 405, 
cert den 88 SCt 1419, 390 US 1028, 20 L Ed 2d 
285 

N Y —Application of Ba Bas Barge, Inc, 343 N Y S 2d 
3, 73 Misc 2d 680 

34. U S —The Alice M Guthrie, D C Va, 257 F 472, 
474 

As a matter of law a windsurfer is 
not a “vessel” or “watercraft”. 355 

35J Ul —People v Heiple, 3 Dist, 478 N E 2d 1388, 
88 III Dec 662, 133 Ill App 3d 583 

§ 3. Registry, Enrollment, and Li¬ 
cense 

36. US —GJJ5. cited In R C Craig Limited v Ships 
of Sea Inc, DCGa, 345 FSupp 1066, 1070 

Requirement of registration within power of 
United States 

U S —Mitchell v Independent Ice A Cold Storage Co, 
C.A Fla, 294 F 2d 186, cert den 82 S Ct 394, 368 
US 952, 7 L Ed 2d 386 

Scope of Act 

U S —Com of Puerto Rico v Sea-Land Service, Inc, 
D C Puerto Rico, 349 F Supp 964 

37. Registry may be questioned only by reg¬ 
istering state 

US —Launtzen v Larsen, N Y, 73 S.Ct. 921, 345 U S 
571, 97 LEd 1254-Volkenburg v Nederland- 
Amenk. Stoomv Maats C A Mass, 336 F 2d 480 

A “numbered vessel” is one that has 
been registered with the United States 
Coast Guard and assigned a num¬ 
ber. 375 

37.5. Wash.—Matthews v Richmond, 525 P 2d 810, 

11 Wash,App 703. 

39, Retention of status without action con¬ 
cerning documentation 

U.S.—U S. V. Correa, C A Fla, 750 F 2d 1475 
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65. US—Puamier v Barge BT 1793, DCVa, 395 
FSupp 1019 
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71. US—Pacific Shrimp Co v US, Dept of 
Transp, D C Wash, 375 F Supp 1036 

75. U S —U S v Tito Campanella Societa Di Naviga- 
zione, CAVa, 217 F2d 751 

Only American built ships eligible 

US —R C Craig Limited v Ships of Sea Inc , DC 
Ga, 345 F Supp 1066 

Yacht documented as pleasure vessel 

US —R C Craig Limited v Ships of Sea Inc, DC 
Ga, 345 F Supp 1066 

83. Safety inspection not necessary 

Wis—State v Jackman, 211 NW2d 480, 60 Wis2d 
700 
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93. U S —R C Craig Limited v Ships of Sea Inc, 
DCGa, 345 FSupp 1066 

Transfer to foreign registry 
US—Clapp v US, 117 FSupp 576, 127 CtCl 505, 
cert den 75 SCt 55, 348 US 834, 99 LEd 
658—Eastport Steamship Corp v US, 157 Ct Cl 
802—Eastport S S Corp v U S, Ct Cl, 372 F 2d 
1002, 178 Ct Cl 599 

1. Construction of provision 
us—Walter E Heller & Co v M/V Mr Ed, D C La , 
270 F Supp 830 
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13. U S —R C Craig Limited v Ships of Sea Inc , 
DCGa, 345 FSupp 1066 

14. U S —R C Craig Limited v Ships of Sea Inc, 
DCGa, 345 FSupp 1066 

16. U S —Pacific Shrimp Co v US, Dept of 
Transp, D C Wash, 375 F Supp 1036 
19 US —R C Craig Limited v Ships of Sea Inc, 
D.CGa, 345 FSupp 1066 

A municipality may require licensing 
of motor boats within its jurisdic¬ 
tion 215 

21.5. Boat for hire docked in municipal yacht 
basin 

NJ—Borough of Bnelle v Zeigler, 179 A 2d 789, 73 
NJ Super 352 

A state may require licensing of ves¬ 
sels within its jurisdiction. 2110 

21.10. Federal method of calculating tonnage 
adopted 

Mass —Woods Hole, Martha’s Vineyard and Nantucket 
SS Authority v Baxter, 208 N E2d 218, 349 
Mass 288 

Particular provisions of statute construed 
Mass —Woods Hole, Martha’s Vineyard and Nantucket 
SS Authority v Baxter, 208 NE2d 218, 349 
Mass 288. 

Vessel held within licensing statute 
Mass.—Woods Hole, Martha’s Vineyard and Nantucket 
$S Authority v, Baxter, 208 NE2d 218, 349 
Mass 288 

Okl —Blair v Board of Regents for Oklahoma Agr. and 
Mechanical Colleges for and on Behalf of Okla¬ 
homa State University of Agr and Applied Sci¬ 
ences, 421 P 2d 228 

Police power 

N H —Opinion of the Justices, 290 A 2d 869, 112 N H. 
166 

Fees 

Me —Portland Pipe Line Corp v Environmental Imp 
Commission, 307 A 2d 1, app. dism 94 S Ct 532, 
two cases, 414 U S 1035, 38 L Ed 2d 326. 
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N H —Opinion of the Justices, 290 A 2d 869, 112 N H 
166 

Wis—State v Jackman, 211 NW2d 480, 60 Wis2d 
700 

Fines 

N H —Opinion of the Justices, 290 A 2d 869, 112 N H 
166 

Safety regulations 

Wis—State v Jackman, 211 NW2d 480, 60 Wis 2d 
700 

A federal statute requiring licensing 
of vessels engaged in wrecking and 
imposing the condition that they be 
sufficiently equipped for saving prop¬ 
erty shipwrecked and m distress has 
been judicially construed . 2115 

21.15. Requirement of evidence to show proper 
equipment 

U S —In re Andrews, D C Fla, 266 F Supp 162—In re 
Marine Archaeological Enterprises, Inc, D C Fla, 
280 FSupp 477 

Not applicable to vessel used to recover relics 
from ocean floor 

U S —In re Andrews, D C Fla, 266 F.Supp 162 
Not applicable to corporate owner of vessel 
U S —In re Marine Archaeological Enterprises, Inc, 
DC Fla, 280 FSupp 477 

22. US—McDcvitt v Gunn, DC Pa, 182 FSupp 
335 
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36. Renationalized vessel prohibited from 
carrying passengers 

U S —Gillentme v McKeand, C A Mass, 426 F 2d 717 
Only American built ships eligible 
US —R C Craig Limited v Ships of Sea Inc, DC 
Ga., 345 FSupp 1066. 

37. Rebuilt vessels 

U S —Marine Carriers Corp v Fowler, C A.N Y, 429 
F 2d 702, cert den 91 S Ct 581, 400 U S. 1020, 27 
L.Ed 2d 631 

DC—Pennsylvania R Co v Dillon, CA., 335 F.2d 
292, 118 U S App D C 257, cert den 85 S Ct 437, 
379 US 945, 13 LEd 2d 543 

page 578 

54. Sale to foreign national 
U S —R C Craig Limited v. Ships of Sea Inc, DC. 
Ga, 345 FSupp 1066. 

56. U S.—R C Craig Limited v. Ships of Sea Inc, 
DCGa, 345 FSupp 1066. 

§ 4, Taxes, Duties, Dues and Port 
Charges 

page 579 

68, Mich —Gregory Boat Co. v. City of Detroit, 195 
N W 2d 290, 37 Mich.App. 673 
Ohio—State ex rel McElroy v. City of Akron, 181 
NE2d 26, 173 Ohio St 189, app dum 83 S a 
145, 371 US 35, 9 LEd 2d 113 

Houseboats excepted under licensing statute 
Idaho—Prudente v Nechanicky, 367 P.2d 568, 84 Ida¬ 
ho 42. 

License fee required by ordinance to 
operate motor boat withm municipality 
must not be unreasonable. 695 

69.5. Held unreasonable 
NJ-Borough of Bnelle v. Zeigler, 179 A 2d 789, 73 
N.J Super. 352 
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§ 5. Inspection, Equipment, Person¬ 
nel, and Rules of Inspectors 

Library References 
Shipping *»1, 9-11. 

Research Note 

The Liability of the United 
States under the Suits In Ad¬ 
miralty Act is discussed in 
C.J.S United States § 118 

page 582 

4* US —Geotechnical Corp of Del v Pure Oil Co, 
C A La, 196 F 2d 199, cert den 73 S Q 165, 344 
U S 874, 97 L Ed 676, and 73 S Ct 175, 344 U S 
879, 97 L Ed 681 

Purpose of legislation 

U S —Huron Portland Cement Co v City of Detroit, 
Mich, Mich, 80 SCt 813, 362 US 440, 4 
L Ed 2d 852—Pacific Shnmp Co v U S, Dept of 
Transp, D C Wash, 375 F Supp 1036 

Liberal construction 

(2) Other matters 

U S —State of Tex v Seatram Intern , S A, C A Tex, 
518 F2d 175 

Powers and duties of Coast Guard 

U,S —Wellington Transp Co v U S, C A Mich, 481 
F2d 108 

Power of federal district courts to impose rules 

US—US v Ira S Bushey ft Sons, Inc, DC Vt, 363 
F Supp 110, affd, C A, 487 F 2d 1393, cert den 
94 Sa 3182, 417 US 976, 41 LEd2d 1146 

6. US —China Union Lines, Limited v A O. Ander¬ 

son & Co, C A Tex, 364 F2d 769, cert den 87 
SCt 955, two cases, 956, 386 US 933, 17 
LEd 2d 805, reh den 87 SCt 1301, 386 US 

999, 18 L Ed,2d 353, and 87 S Ct 1302, 386 U S 

1000, 18 L Ed 2d 353, reh den 88 S Ct 1015, two 
cases, 390 US. 974, 19 L Ed 2d 1191—Burgess v 
M/V Tamano, D C Me, 373 F Supp 839 

Written findings by coast guard 

US—Skibs A/S Dalfonn v S/T Alabama, CANY, 
373 F2d 101 

Dangerous cargo 

U S —Slubs A/S Gylfe v Hyman-Michaels Co, D C 
Mich, 304 F Supp 1204, affd, C A, 438 F 2d 803, 
cert den 92$Ct 73, 404 U.S 831, 30 LEd2d 61 

Effect of Coast Guard anchorage permits 
Cal.—Mann County v Roberts, 84 C&l.Rptr, 425, 4 
C,A 3d 480 

Effect of cargo bureau contract to surrey cargo 
U S —Slabs A/S Gylfe v Hyman-Michaels, Co, D C. 
Mich, 304 F Supp 1204, affd, C A, 438 F 2d 803, 
cert den 92 SCt. 73,404 US 831, 30 LEd2d 61 

7. U.S—Frederick Snare Corp v Moran Towing ft 

Transp Co.DCN.Y, 195FSupp 639 
D C —Cargo earners v Snyder, D.C, 104 F Supp 258, 
affd, CA, 206 F2d 488, 93 USAppDC 45 

8. D.C—Cargo Carriers v. Snyder, supra, n 7 

9. Compensation to officers, directors or em¬ 
ployees 

U S.—Spirit v Bechtel, CA.N Y, 232 F.2d 241. 

10. Requirement of two licensed mates 

US—Gulfooast Transit Co v. Smith, CALa, 432 

F2d 80 
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An ordinance relating to welding or 
burning aboard ships, and requiring 
fire fighting equipment to be available, 
has been held not in conflict with fed¬ 
eral law. 15,5 

15.5. US,— Albina Engine ft Mach Works, Inc v 
Hershey Chocolate Corp, C A Or, 295 F 2d 619 


16. Okl —Harris v State ex rel Oklahoma Planning 
& Resources Bd, 251 P2d 799, 207 Okl 589 

Determination by the inspecting offi¬ 
cer of the need for repairs may be 
considered as dispositive of the matter 
without an appeal to a higher offi¬ 
cer. 203 

20.5. U S —Skibs A/S Dalfonn v S/T Alabama, C A 
NY, 373 F2d 101 

21. U S —Petition of Wood, D C Mo, 145 F Supp 
848, affd, CA, 245 F2d 306 Dominguez v 
Schooner Bnndicate, D C Puerto Rico, 204 
FSupp 817—Petition of US, DC Mass, 255 
F Supp 737, affd m part and set aside m part on 
oth grds, C A, 372 F 2d 189, cert den 88 S Ct 
48 and 88 S Ct 52—Armstrong v Chambers and 
Kennedy, DC Tex, 340 FSupp 1220, affd m 
part, revd in part on oth grds, C A, 499 F 2d 
263, reh den 512 F2d 1061, cert disra 96 S a 
163, 423 US 886, 46 LEd 2d 118 

State statute inapplicable to windsurfers 

Ill—People v Heiple, 3 Dist, 478 NE2d 1388, 88 
Ill Dec 662, 133 IU App 3d 583 

Identification of small boats 

D C —Garehck Mfg Co v Dillon, C A, 313 F 2d 899, 
114 USAppDC 218 

Coast Guard not obligated to rig vessel for 
towing 

US— Dreherv US , DCCal, 375 FSupp 1061 
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25. D C —Cargo Carriers v Snyder, supra, n 7 
Vessel or craft not included 
US—Bryant v Rucker, DC Ala, 111 FSupp 309 
Vessel included 

U S —Pacific Shrunp Co v U S , Dept of Transp , 
DC Wash, 375 FSupp 1036 

28. Duty imposed on Coast Guard 

U S —U S v Gahagan Dredging Corp, CANY, 289 
F 2d 639 

Derrick barge 

US—Frederick Snare Corp v Moran Towing & 
Transp Co, DCNY, 195 FSupp 639 

29. US—US v Gahagan Dredging Corp, CA 
NY, 289 F2d 639 

DC—Cargo Camera, Inc v Humphrey, CA, 206 
F2d 488, 93 USAppDC 45 

§ 6. Licensing and Discipline of 
Personnel 

page 585 

39. Radiotelegraph operators on merchant ma¬ 
rine vessels 

(1) Statute requiring licensing held valid 

DC—Homer v Richmond, C A, 292 F2d 719, 110 
USAppDC 226 

(2) Radiotelegraph operator license required 

DC—Homer v Richmond, CA, 292 F2d 719, 110 
USJkppDC 226 

(3) Matters considered in granting license 

DC—Homer v Richmond, CA, 292 F2d 719, 110 
USAppDC 226 

Administrative regulation held invalid 

US—U.S V Silva, DC Cal, 272 FSupp 46 
license improperly withheld 
U S —Schneider v Smith, Wash, 88 S Ct 682, 390 U S 
17, 19 LEd 2d 799. 

40. US—McHoney v Marine Nav Co, CASC, 
233 F2d 769, cert den 77 SO 231, 352 US 
930, 1 L.Ed 2d 165 

Right to counsel 

US —Hamsv Smith, CAN Y, 418F2d 899—Coluc- 
a v Carpenter, D.CN Y, 47 F R D 549, 


SHIPPING §9 
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Waiver of hearing 

US—Hams v Smith, CANY, 418 F2d 899 
44. Administrative Procedure Act 
U S —Van Teslaar v Bender, D C Md, 365 F Supp 
1007 

48. Regulation permitting voluntary surrender 
of license held valid 

U S —Word v U S, D C Ala, 223 F Supp 614 
53. Exhaustion of administrative remedies 
held necessary 

US—Cabales v US, DCNY, 300 FSupp 1323, 
affd, CA, 412 F2d 1187—Colucci v Carpenter, 
DCNY, 47 FRD 549 

page 586 

61. Absence of other adequate remedy 
US—Word V US, DC Ala, 223 FSupp 614 
Jurisdiction held to exist 
US—Rechany v Roland, DCNY, 235 FSupp 79 
62 US—Word v US, DC Ala, 223 FSupp 614— 
Ingham v Smith, DCNY, 274 FSupp 137 
Error of judgment 

U S —Rechany v Roland, DCNY, 235 F Supp 79 

Evidence 

U S —Rechany v Roland, D C N Y, 235 F Supp 79— 
Jennings v Smith, DCNY, 280 FSupp 1022— 
Wheatley v Shields, D C N Y , 292 F Supp 608— 
Hendry v US, CANY, 418 F2d 774 
Remand to commandant 
US—McBride v Smith, CANY, 405 F2d 1057 
Rational basis 

U S —Soderback v Siler, C A Or, 610 F 2d 643 

§ 7. Filing Manifest and Obtaining 
Clearance of Vessels 

page 587 

74. Coast Guard order closing harbor area 

U S.—U S v Aarons, C A Conn, 310 F 2d 341 

75. U S —Royal Holland Lloyd v US 73 Ct Cl 722 

§ 9. War Time or Emergency Con¬ 
trol 

Library References 
Shipping @» 3 V 2 . 

83. Duty of captain of the port in case of 
dangerous cargo 

US—Skibs A/S Gylfe v Hyman-Michaels Co, DC 
Mich, 304 F Supp 1204, affd, C A, 438 F 2d 803, 
cert den 92 SCt 73,404 US 831, 30 LEd2d 61 

85. Statute construed 

US—A H. BullSS Co V US, CANY, 208 F2d 
888 

86. U S —Royal Holland Lloyd v U S 73 Ct Cl 722 
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95. US—DeLaRamaSS Co v US,DCNY,98 
FSupp 514, revd on oth grds, CA, 198 F2d 
182, revd on oth grds 73 S Ct 381, 344 U S 386, 
97 LEd 422—U S Lines Co v U.S, 124 F Supp 
375, 129 Ctd 466, cert den. 75 SCt 364, 348 
US 942, 99 LEd 738 

Application of normal business standards 

N.Y —De La Rama S S, Co v US, supra. 

Reconstruction Finance Corporation Act § 5(g) ap¬ 
plies only to cargo m transit and not to vessels 
US —Electric Femes, Inc v US, 137 CtCl 400 
97. U S —De La Rama S S Co v US, supra, n 95 
99, US —Panama Transport Co v US, DCNY, 
155 FSupp 699, affii CA, 253 F2d 758 
3. US—Panama Transport Co v, US, DCNY, 
155 F Supp 699, affd, C A, 253 F 2d 758 

Loss held not within risk insured 

US—Esso Standard Chi Co v US, DCNY, 122 
F Supp 109, affd, C A, 221 F 2d 805 
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Page 589 

4. US — Standard Oil Co of N J v US, DCNY, 
121 F Supp 770—Esso Standard Oil Co v US, 
DCNY, 122 FSupp 109, affd, C A, 221 F2d 
80S 

page 590 

7. US—De La Rama SS Co v US, DCNY, 98 
FSupp 514, revd on oth grds, CA, 198 F2d 
182, revd on oth grds 73 S Ct 381, 344 U S 386, 
97 L.Ed 422 

Effect of repeal of statute 

US —De La Rama SS Co v US, DCNY, 198 
F2d 182, revd 73 SCt 381, 344 US 386, 97 
LEd 422 

Petition to court of claims 

US—De La Rama SS Co v US, supra 

8. US—De La Rama SS Co v US, supra, n 7 

Impossibility of adjusting claim before running 

of limitations 

US—De La Rama SS, Co v US, supra, n 7 

9. US —De La Rama SS Co v US, supra, n 7 

11. US—De La Rama SS Co v US, supra, n 11 

12. US—De La Rama SS Co v US, supra, n 7 

14. Who entitled to compensation 

U S —Estonian State Cargo & Passenger S S Line v 
US, 116 FSupp 447, 126 Ct Cl 809 
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17. US — Amencan-Hawanan SS Co v US, 124 
FSupp 378, 129 aQ 365, cert den 76 SCt 
103, 106, 350 U S 863, 100 L Ed 766 

23. US—De La Rama SS Co v US, CANY, 
206 F2d 651 

26. US —Amencan-Hawanan SS Co v US, 124 
F Supp 378, 129 Ct Cl 365, cert den 76 S Ct 
103, 106, 350 US 863, 100 LEd 766 

28. US—De La Rama SS Co v US, supra, n 
23—Cavalliotis v US, 127 FSupp 191, 130 
Q Cl 615—Spreckels v U S, 63 Ct a 64—Trop¬ 
ical Shipping Co v US, 121 Ct Cl 111—Gibbs 
Corp v US, 127 CtCl 280 

page 592 

29. US—De La Rama SS Co v US, supra, n 
23— Gartland SS Co v US, 98 FSupp 587, 120 
Ct Cl 176— Cavalliotis v US, 127 FSupp 191, 
130 O Cl 615 

Interest recoverable by owner of vessel 

US —Baltimore Steam Packet Co v US, 81 FSupp 
711, 112 CtCl 448—Baltimore Steam Packet Co 
v US, 81 FSupp 713, 112 CtCl 469—Baltimore 
Steam Packet Co v US, 81 FSupp 715, 112 
Ct Cl 458—Boardfoot v U S, 82 F Supp 514, 113 
Ct Cl 280—Pontin Boat Corp v XJ S, 89 F Supp 
685, 116 CtCl 488—American Dredging Co v 
US, 120 CtCl 243—Tropical Shipping Co v 
US., 121 CtCl 111—Gibbs Corp v US, 127 
CtCl 280 

34. Evidence held insufficient to establish 
market value 

US —American Dredging Co v US., 120 Ct Cl 243— 
City of Philadelphia v US, 121 CtCl 300— 
Amencan-Hawanan S S Co v U S, 124 F.Supp 
378, 129 CtCl 365, cert den 76 SO 103, 106, 
350 US 863, 100 LEd 766 

35. U S —R T C No Eleven Corp v U S, 122 Ct Cl 
56 
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40. U.S—De La Rama SS Co v US, CANY, 
206 F 2d 651 

41. US-RTC No Eleven Corp v US, 122 CtCl 
56 

42. US —Gartland SS Co v US, 98 FSupp 587, 
120 Ct.CI. 176—Schaefer v US, 121 Ct.Cl 869 


Individual factors held entitled to consideration 
under circumstances 

(4) U S —Amencan-Hawanan S S Co v US, 124 
FSupp 378, 129 CtCl 365, cert den 76 SCt 103, 
106, 350 U S 863, 100 L Ed 766 

(8) U S —Amencan Dredging Co v U S , 120 Ct Cl 
243 —RTC No Eleven Corp v US, 122 Ct Cl 56 

(9) U S —R T C No Eleven Corp v US, 122 
CtCl 56 

Particular factors held not entitled to considera¬ 
tion under circumstances 

(12) Other factors—Amencan-Hawanan SS Co v 
US, 124 FSupp 378, 129 CtCl 365, cert den 76 
SCt 103, 106, 350 US 863, 100 LEd 766 

page 594 

43. Evidence held to establish no deductible 
enhancement 

U S —Smith-Douglas Co V U S, 116 F Supp 570, 126 
Q a 758, cert den 75 S Ct 24, 25, 348 U S 815, 
99 L Ed 643—R T C No Eleven Corp v U S , 

122 Ct Cl 56—Amencan-Hawanan SS Co v 
U S , 124 FSupp 378, 129 Ct Cl 365, cert den 76 
SCt 103, 106, 350 US 863, 100 L Ed 766 

45. U S —Amencan Dredging Co v U S , 120 Ct Cl 
243 

48. Evidence as to probability of taking 

(2) US—Cors v US, 75 FSupp 235, 110 CtCl 
66, cert den 69 S Ct 479, revd on oth grds, 69 S Ct 
1086, 337 US 325, 93 L Ed 1392 

page 595 

56, Disposition after judgment 

U S —Amencan-Hawanan SSCovUS,124F Supp 
378, 129 Ct Cl 365, cert den 76 S Ct 103, 106, 
350 U S. 863, 100 L Ed 2d 766 

Petition held timely filed 
U S —Gibbs Corp v U S, 127 Ct Cl 280 

In such case of dissatisfaction with 
the offer, the vessel owner may reject 
the offer, elect to take 75 per cent., 
and bring suit for the balance deemed 
just compensation. 571 Interest is re¬ 
coverable on such balance from the 
date of taking to the date of payment 
or tender by the defendant; 572 and for 
delay in payment of the 75 per cent 
award required by statute, unless the 
fault of the plaintiff is the cause of the 
delay. 57,3 A statutory duty of the 
government to return requisitioned 
vessels m original condition may be 
replaced by a contract provision, m 
which case the sole remedy is under 
the contract 574 

57.1. Plaintiff held entitled to recover 

US—Jacobson v US, 118 CtCl 327—Nicholson 
Transit Co v US, 118 Ct Cl 344—Copper River 
Packing Co v US, 118 Ct.CI 561—Nicholson 
Transit Co v US, 118 CtCl 344—RTC No 
Eleven Corp v US, 122 Ct Cl 56-Guy v US, 

123 a a 658—Schaefer v US, 121 CtCl 869— 
City of Philadelphia v US, 121 CtCl 300— 
Amencan-Hawanan S.S. Co v U $, 124 F.Supp 
378, 129 Ct Cl 365, cert den 76 S Ct 103, 106, 
350 US 863, 100 LEd. 766 

57.2. US-Henjes v US, 87 FSupp 780, 115 
QCl 264, cert den 70SCt 1022, 339 US 978, 
94 L Ed 1382—Jacobson v U S, 118 Ct Cl 327— 
Nicholson Transit Co v U.S, 118 CtCl, 344— 
RTC No Eleven Corp v. U.S, 122 Ct Cl 56- 
Guy v US, 123 Ct Cl 658—Schaefer v U S , 121 
CtCl 869—City of Philadelphia v, US, 121 
Ct.CI 300—Amencan-Hawanan S.S Co v US, 

124 FSupp 378, 129 Ct.CI 365, cert den. 76 
SCt 103, 106, 350 U.S 863, 100 L.Ed 766 
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Interest allowed to date of judgment in absence of 
tender payment or approval—Copper River Packing 
Co v US, 118 CtCl 561 

57.3. US-Henjes v US, 87 FSupp 780, 115 
Ct Cl 264, cert den 70 S Ct 1022, 339 U S 978, 
94 L Ed 1382—Jacobson v U S, 118 Ct Cl 327— 
Guy v US, 123 Ct Cl 658 

Interest to date of judgment not allowed 

US—Copper River Packing Co v US, 118 CtCl 
561 

57.4. US—M & J Tracy, Inc v US, 111 FSupp 
956, 125 Q Cl 70, cert den 74 S Ct 68, 346 U S 
854, 98 LEd 368 

§ 10. Status, Powers, and Duties of 
Administrative Officers 

Library References 
Shipping g=>3V2, 4. 
page 598 

97. U S —Burton v U.S, D C N Y, 109 F Supp. 139 
—N M Paterson & Sons, Limited v City of 
Chicago, D C Ill, 209 F Supp 576, revd on oth 
grds, CA, 324 F2d 254 

DC—US v Niarchos, DC, 125 FSupp 214—Alcoa 
SS Co v Federal Mantime Commission, CA, 
348 F 2d 756, 121 U S App D C 144 

Operating subsidies 

DC—Amencan President Lines v Federal Mantime 
Bd, DC, 112 F.Supp 346 

Domestic operations of subsidized foreign com¬ 
merce carrier 

U S —Seatram Lines, Inc, v Hodges, C A, 320 F 2d 
737, 116 US App DC 15 

Arrival and departure of vessels 

U S —In re Pacific Far East Line, Inc, D C.Cal, 314 
F Supp 1339, afTd , C A, 472 F 2d 1382 
1. U.S—US v Silva, D.CCal, 272 FSupp 46 

Opinion of counsel 

U S -Spirt v Bechtel, C.A N Y, 232 F 2d 241. 

State administrative bodies may reg¬ 
ulate intra-state shipping or provide 
for public transportation by water be¬ 
tween points in the state, 45 but they 
may not exceed their statutory pow¬ 
ers 410 

4.5. Cal —Golden Gate Scenic S S Lines, Inc v Pub¬ 
lic Utilities Commission, 19 CalRptr 657, 369 
P 2d 257, 57 C2d 373. 

Mass —Town of Barnstable v. Woods Hole, Martha’s 
Vineyard and Nantucket $ S Authority, 180 
NE,2d 440, 343 Mass 674 

4.10. Ga —Stewart v. Stephens, 166 S E.2d 890, 225 
Ga 185, conf to 168 SE2d 325, 119 Ga App 
629 

Mass —Town of Barnstable v Woods Hole, Martha’s 
Vineyard and Nantucket S.S Authority, 180 
NE2d 440, 343 Mass 674. 

Requirement of certificate of convenience and neces¬ 
sity for sight-seeing vessel was beyond power of commis¬ 
sion 

Cal—Golden Gate Scenic SS Linas, Inc. v Public 
Utilities Commission, 19 Cal Rptr. 657, 369 P 2d 
257, 57 C 2d 373 

Regulation held not unreasonable 

Ohio—Long v Division of Watercraft, Dept of Natural 
Resources, 195 NE2d 128, 118 Ohio App, 369. 

§ 11. Penalties and Forfeitures for 
Violations of Regulations 

Library References 
Shipping ^°16. 

Barron and Holtzoff, Federal 
Practice and Procedure § 82, 
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SHIPPING §14 

Page 620 


page 599 

10. U S —U S v The Terry E Buchanan, D C N Y , 
138 FSupp 754 

13. U S —U S v The Terry E Buchanan, D C N Y, 
138 FSupp 754 

It has been held that a statutory 
penalty for noncompliance with a stat¬ 
ute should not be assessed during the 
time the validity of the statute was 
being judicially tested. 145 

14.5. Dual-rate shipping contracts 

U S —U S v Pacific Coast European Conference, C A 
Cal, 451 F2d 712 

Right to contest 

U S —U S v Pacific Coast European Conference, C A 
Cal, 451 F2d 712 

Final disposition 

U S —U S v Pacific Coast European Conference, C A 
Cal, 451 F2d 712 

17. U S —U S v Tito Campanella Societa Di Naviga- 
zione, C A„Va, 217 F 2d 751 

18. US—US v Anchor Line, Limited, DCNY, 
257 F.Supp 99 


page 606 

28. U S —U S v 1500 Cords, More or Less, Jackpme 
Pulpwood, C A Wis, 204 F 2d 760 
Pulpwood raft not subject to forfeiture—US v 1500 

Cords, More or Less, Jackpme Pulpwood, D C Wis, 

108 F Supp 224, affd , C A , 204 F 2d 760 

page 607 

38. US—US v The Meacham, DCVa, 107 
F Supp 997, affd, C A, 207 F2d 535, cert gr 74 
SCt 631, 347 US 932, 98 L Ed 1083, cert dism 
75 SCt 17 

page 608 

51. DC—Moore v US, CA, 302 F2d 918, 112 
USAppDC 333 

52. Statute inapplicable 

DC—Moore v US , C A , 302 F2d 918, 112USApp 
DC 333 

56. US—Meacham Corp v U S, C A Va, 207 F 2d 
535, cert gr 74 S Ct 631, 347 U S 932, 98 L Ed 
1083, cert dism 75 S Ct 17, 348 US 801, 99 
LEd 633 

Jurisdiction 

U S —U S V Pan Am Mail Line, Inc , D C N Y, 359 
FSupp 728 


(11) Findings 

U S —U S v Bums, C A Cal, 441 F 2d 544 

State Motor Boat Law 

Pa—Com v Case, 21 D & C2d 34—Com v Kray- 
nak, 25 Beaver 133—Com v Denmark, 41 D & 
C 2d 391 

Matters determining violation 

N Y —People v Gorman, 232 N Y S 2d 889, 36 

Misc 2d 568 

Evidence 

Ga —Jordan v State, 146 S E 2d 530, 112 Ga App 822 

NY—People v Gorman, 232 NYS2d 889, 36 

Misc 2d 568—People v Cummings, 233 N Y S 2d 
724, 36 Misc 2d 800 

Pa —Harger v Com, Dept of Transp, 330 A 2d 883, 
17 Pa Cmwlth 142 

Sufficiency of indictment 

Ga —Jordan v State, 146 S E 2d 530, 112 Ga App 822 

Question of fact 

Ala—Richardson v State, 191 So 2d 251, 43 Ala App 
412 

Not misdemeanor 

Ga—Burmaster v State, 213 S E 2d 650, 233 Ga 753 


page 600 

20. U S.—U S v M/V Mary E Stapp, D C Tex, 335 
F.Supp 975 

Common carriers by water are sub¬ 
ject to civil penalties or forfeiture for 
noncompliance with tariff regulations 
of federal statutes. 233 

23.5. U S —U.S v Seatrain Lines, Inc, DCNY, 
370 F.Supp 483 

Relinquishing possession at destination before 
all freight charges paid 

U.S —Barlett-Collins Co v, Surinam Nav Co, CA 
Okl., 381 F2d 546 

Failure to file appropriate tariffs 

US—US v* Stephen Bros Line, CAFla,, 384 F2d 
118 

Lesser compensation 

U.S.—U S. v Pan Am. Mail Line, Inc, D.C N.Y, 359 
F.Supp 728 

30. U.S —U.S v The Martin, D.C Ill, 198 FSupp 
171, affd, C A, 313 F.2d 851-U.S v. Tug Otto, 
D C Tex, 296 F.Supp. 1130, aflrd, C A., 404 F 2d 
54 


page 602 

64. U.S,—U.S. v The Meacham, DC.Va, 107 
F.Supp, 997, affd., C.A, 207 F.2d 535, cert, gr. 74 
S.Ct. 631, 347 U.S. 932, 98 L,Ed, 1083, cert, dism 
75 S.Ct. 17. 

Forfeiture of proceeds of sale not Intended 

U.S.—Chemical Bank New York Trust Co. v. SS. 

Westhampton, D.C.Md„ 268 F.Supp. 169 
68 , U.S.—U.S. v, The Mescham, lupra, n. 64. 


page 603 

73. Statute not applicable 

D.C.—U.S. v. Niarchoi, D.C, 125 F.Supp, 214. 

75. U.S.—Mmcham Corp. v, U.S., C.A.V*., 207 F.2d 
335, cert, gr 74 $.Ct. 631,347 U.S, 932, 98 L,Ed. 
1083, oert. dlim, 73 S.Ct. 17, 348 U.S. 801, 99 
LEd, 633. 

80. U.S.—Meacham Corp, v. U.S., supra, n. 75. 


Statute not applicable 

U.S.—U.S, V. Tito Campanella Societa Di Navigarione, 
C.A*Va„ 217 F.2d 731, 


pa|t «03 

19. U.S.—U.S, v, American Oas Screw Fran* Joseph, 
DC Alaska, 210 F.Supp. 381. 


page 609 

59. Informer’s fee 

US—US V M/V Mary E Stapp, DCTex, 335 
FSupp 975 

61. U S —U S v The Wm E Voyce, Jr, D C Md, 
194 FSupp 895 

page 610 

72. No set-offs allowed 

US—US V The Meacham, 107 FSupp 997, affd, 
CA, 207 F2d 535 Cert gr 74 SO 631, 347 
U S 932, 98 L Ed 2d 1083, cert dism 75 S Ct 17 

page 611 

86. NJ—State v Cale, 88 A 2d 529, 19 NJ Super 
397 

87. U S —Meacham Corp v U S, C A Va, 207 F 2d 
535, cert gr 74 SCt 631, 347 US 932, 98 LEd 
1083, cert, dism 75 S Ct 17, 348 US. 801, 99 
L Ed. 633. 

90. US —Meacham Corp v US, supra, n. 87 

§ 12. Offenses Against Shipping and 
Navigation Laws 

Library References 
Shipping «»17. 

page 613 

24. U.S.—U S v McHugh, D.C Pa, 103 F.Supp 740 

N Y —People v. Hart, 133 N.Y S.2d 98, 203 Misc 490 

Okl—Speegle v State, Cr, 512 P.2d 205. 

Motorboat Act 

(4) Not restricted to motorboats but applies to sail 

boats as well. 

US.—US v. Mecklmg, D.C.Md, 141 FSupp. 608. 

(5) Word “negligent” under Act defined 

U.S.—'US v Mecklmg, DC.Md., 141 FSupp. 608, 

(6) Evidence held sufficient. 

U.S.—US, v Mecklmg, D.GMd., 141 F.Supp. 608— 
U.S. v. Norfolk, Baltimore A Carolina Line, Inc., 
C.A.Va., 382 F.2d 208, 

(7) Evidence held insufficient. 

U.S.—US. v. MecWing, D.C.Md., 141 FSupp. 608— 
U.S, v. Adams, C.A.Pa., 376 F.2d 439, 

(8) Instructions held proper, 

U.S.—U.S v. Adams, CA.Pa., 376 F.2d 459. 

(9) Necessity for lookout. 

U.S,—U.S. V. Adams, C.A.Pa., 376 F,2d 459. 

(10) Presumptions. 

U S,—U.S. v. Norfolk, Baltimore A Carolina Line, Inc., 
C.A.Va,, 382 F.2d 208. 
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Possession of dangerous weapons on 
shipboard is a statutory offense. 275 

27.5. Useful tool 

US—Fall V Esso Standard Oil Co, C A Fla, 297 F 2d 
411, cert den 83 S Ct 24, 371 U S. 814, 9 L Ed 2d 
55 

Time of determination of character 

US -Fall V Esso Standard Oil Co, CAFla, 297 F2d 
411, cert den 83 S.Ct 24, 371 U S 814, 9 LEd 2d 
55 

Whether instrument is dangerous is question for 
jury 

U S —Fall v Esso Standard Oil Co, C A Fla, 297 F 2d 
411, cert den 83 SCt 24, 371 US 814,9LEd2d 
55 


page 615 

53. U S —U S v McHugh, supra, n 24. 

§ 14. Title under Contract for 
Building Vessel 

Library References 
Modem Legal Forms Ch. 63, 
Ships and Vessels. 

page 620 

The Uniform Commercial Code is ap¬ 
plicable to determine when title passes 
under a contract for construction of a 
boat in the absence of any provisions 
in the contract to the contrary. 15 

1.5. Place of contract 

US.—Silver v, Sloop Silver Cloud, D.C.NY., 259 
F.Supp. 187. 

Contract providing for passage of title 
U.S.—Silver v. Sloop Silver Cloud, D.C NY., 239 
FSupp. 187. 

Provision held inapplicable 

U,s,—Silver v. Sloop Silver Cloud, DCNY, 259 
F.Supp 187. 

Contract construed 

U.S.—Silver v. Sloop Silver Cloud, DCNY., 259 
F.Supp. 187. 
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§15 SHIPPING 

Page 620 

§ 15. Evidence of Title 

page 621 

21. Evidence held sufficient 
La—Prevost v Bergeron, App, 70 So 2d 401—Ybarza- 
bal v Stipelcovich, App, 135 So 2d 312 
Evidence held insufficient 
N Y —Asprea v Royal Indem Co, 269 N Y S 2d 280, 
25 AD 2d 763 

28. U S —Puamier v Barge BT 1793, DCVa, 395 
FSupp 1019 

32. US—Puamier v Barge BT 1793, DCVa, 395 
FSupp 1019 

La—Prevost v Bergeron, supra, n 21 

§ 17. Managing Owner or Ship’s 
Husband 

Library References 
Modem Legal Forms Ch. 63, 
Ships and Vessels. 

page 630 

18. Mutual interdependence on credit of owner 
and agent 

U S —Compagma Mantima La Cmpresa, S A v Pick¬ 
ard, C A Fla, 320 F 2d 829 
24. Agreement, and operation thereunder 
U S —Romero v Garcia & Diaz, Inc, CANY, 286 
F2d 347, cert den 81 SCt 905, 365 US 869, 5 
L Ed 2d 860 

Agent acts on ship-to-ship basis 

U S —Alcalde v The Los Mayas, D C Va, 184 F Supp 
873 

page 631 

33. US—Hinkins SS Agency v. Freighters, Inc, 
DCCal, 351 FSupp 373, affd, CA, 498 F2d 
411 

Burden of proof 

NY—Coumoutisis v Central Am SS Agency, Inc, 
171 NYS2d 308, 11 Misc2d 787 

Repatriation of seamen 

NY—Coumoutisis v Central Am SS Agency, Inc, 
171 N YS2d 308, 11 Misc2d 787 

44. Liability to suit terminates 
U S —Leith v The Rocroi, D C Tex, 203 F Supp 48 
49. US—Victory Carriers, Inc v US, 467 F2d 
1334, 199 Ct Q 410 

page 632 

61. U.S.—Goff Sc Page Co v The Fortune, D C Va, 
182 FSupp 242 
No authority for repairs 
U S —Dorn v. Balfour, Guthne Sc Co, C A Cal, 262 
F2d 48, cert den 79 SO 1436, 360 US 918, 3 
LEd 2d 1534 

67. US.—U.S Lines Co v US, 145 FSupp 749, 
136 Q Q 719 

69. La,—'Ybarzabal v Stipelcovich, App, 135 So 2d 
312 

$ 18. Sales 

Library References 
Shipping <s»24 et seq. 

Modem Legal Forms Ch 54, 
Powers of Attorney. 

page 633 

77. U $,—R C Craig Limited v Ships of Sea Inc, 
D.CGa, 345 F.Supp 1066, 

Statute governing sale to persons not citizens 
U $.—Meacham Corp v, U.S, C A.Va, 207 F 2d 535, 
cert gr 74 S,Ct 631, 347 U.S 932, 98 LEd. 1083, 
cert, dism 75 SCt 17, 348 US, 801, 99 LEd — 
U S v, Tito Campanella Societa Di Navigazione, 


C A Va, 217 F 2d 751—U S v The Lake George, 
DC Del, 123 FSupp 216, app dism, CA, 224 
F 2d 117 

D C —U S v Onassis, D C, 125 F Supp 190—U S v 
Niarchos, DC, 125 FSupp 214 

NY—Silvera v Safra, 361 N YS 2d 250, 79 Misc2d 
919 

Restrictions on resale to foreign buyer of vessel 
purchased from Maritime Commission 

US—Eastport SS Corp v US, CtCl, 372 F2d 
1002, 178 Ct Cl 599 

78. U S —Choy v Bouchelle, C A Virgin Islands, 436 
F 2d 319 

La—Tnpod Boats, Inc v George Engine Co, App, 
170 So 2d 238 

“Center of gravity” rule held applicable 

N Y —Cosmopolitan Equities, Inc v Pacific Seafarers, 
Inc, 246 N Y S 2d 412, 41 Misc 2d 772 

Uniform commercial code 

Alaska—Prince v LeVan, 486 P 2d 959 

84. US—Derecktor v US, 128 FSupp 136, 129 
Ct Cl 103, cert gr 75 S Ct 336, 348 U S 926, 99 
L Ed 725, cert disro 76 S Ct 37, 350 U S 802, 
100 LEd 722 

Judicial modification or cancellation for buyer’s 
fraud 

U S —Memll-Stevens Dry Dock Co v M/V “Laissez 
Faire”, C A Fla, 421 F2d 430 

Uniform commercial code applicable 

Alaska—Prince v LeVan, 486 P 2d 959 

page 634 

93. Wash—Brown v VanTuyl, 242 P2d 1021, 40 
Wash 2d 364 

§ 19. -Requisites and Validity 

in General 

3. Cal—Security Pac Nat Bank v Goodman, 100 
CalRptr 763, 24 C A 3d 131 

Conditions precedent 

NJ-Cohn v Fisher, 287 A 2d 222, 118 NJ Super 
286, 264 Md 562 

Ships held “goods” within Uniform Commercial 
Code 

U‘S —R C Craig Limited v Ships of Sea Inc, D C Ga, 
345 FSupp 1066—Puamier v Barge BT 1793, 
DCVa, 395 FSupp 1019 

5. US —Orient Mid-East Great Lakes Service v In¬ 
ternational Export Lines, Limited, D C Md , 207 
FSupp 127, revd on oth grds, CA, 315 F2d 
519 

La—Manuel v Shaheen, App,316 So.2d 878 

page 635 

8 . Inculpatory clause unenforceable 

US—Stevens Institute of Technology v U.S, D.C 
N Y, 396 F Supp 986 

9. US —Cuttyhunk Boat Lines v The Pendleton, 

D C Mass, 119 F.Supp 608, affd,, C A, 213 F 2d 
542 

11. Seller must deliver all transferable docu¬ 
mentation 

U.S —R.C Craig Limited v Ships of Sea Inc, 0 C Ga., 
345 FSupp 1066 

§ 20. — Bill of Sale or Other 
Writing 

Library References 
Modem Legal Forms Ch. 63, 
Ships and Vessels. 

page 636 

28. Rights of assignee 

U S —In re Troy, C A Ohio, 490 F.2d 1061 

31. U.S—Esso Nederland NV. v U.S, 151 FSupp. 
285, 138 Ct.CI 451—Saturn Trading & Transp 


Co v Boston Metals Corp, D C Md., 178 F Supp 
95, affd, CA, 278 F2d 331 

Language used as trade talk 
Fla —Keating v DeArmcnt, App, 193 So 2d 694 
Instruments construed with reference to each 
other 

Fla—Fraser v Lewis, App, 187 So 2d 684 

§ 21 . -Delivery of Vessel 

36. Cal —Herrmann v Fireman's Fund Ins Co, 274 
P 2d 501, 127 C A 2d 560 

§ 22. -Warranties 

page 637 

53. US—Voytovich v Bangor Punta Operations, 
Inc, C A Ohio, 494 F2d 1208 
Alaska—Prince v LeVan, 486 P 2d 959 
Implied warranty of fitness 
US—McKee v Brunswick Corp, CAH1, 354 F2d 
577 

56. US—Owens v Anderson, DC Alaska, 101 
FSupp 32, 13 Alaska 455, revd on oth grds, 
C A, 205 F2d 940, 14 Alaska 353 

Fla —Keating v DeArment, App, 193 So 2d 694 

Sufficiency of evidence 

(1) Since the publication of Corpus Juris Secundum 
Owens v Anderson, DC Alaska, 101 FSupp 32 has 
been reversed on the ground that neither express nor 
implied warranty existed—Owens v Anderson, CA, 
205 F2d 940, 14 Alaska 353 

(2) U S —Owens v Anderson, supra 

(3) Other evidence.—Overseas Nav Corp v US, 
129 F Supp 206, 131 Ct Cl 70 

Damages 

U S —Owens v Anderson, supra 

57. U S —Anderson v Owens, C A Alaska, 205 F 2d 
940, 14 Alaska 353 Stating Washington law— 
Wilken v Holland, C A.Md, 343 F 2d 147 

page 638 

71. U S —Owens v Anderson, supra, n 56 
Condition as earlier warranted 

U S —Owens v Anderson, supra, n 56 

§ 23. -Rights and Liabilities of 

Parties 

72. US—Esso Nederland N.V. v US, 151 FSupp 
285, 138 CtCl 451—Manuel Rodriguez Trading 
Corp v U.S, 153 FSupp 442, 139 CtCl 564, 
cert den 78 SO 560, 562, 356 US 902, 2 
LEd 2d 579—Layton Industries, Inc v Sport 
Fishing Cruiser Gladiator, D C Mass, 263 F Supp 
356 

Md —Compaxua De Astral, S.A v Boston Metals Co, 

107 A 2d 357, 205 Md 237, 49 A L R 2d 646, cert 
den 75 SQ 365, 348 US 943, 99 LEd 738— 
Compama De Astral, S.A v Beaton Metals Co, 

108 A 2d 372, 205 Md, 237. 

Setting upset price 

U S,—Overseas Nav Corp v US, 129 F Supp 206, 

131 a a 70 

Federal Arbitration Act 

U S —Reynolds Jamaica Mines, Limited v La Societe 
Navale Caennaisc, C.A Va,, 239 F 2d 689 

Anticipatory repudiation 
US.—R C. Craig Limited v Ships of Sea Inc, DC 
Ga, 345 F.Supp 1066 

page 639 

In the absence of a showing that 
another bidder had been prejudiced, a 
federal commission is entitled to waive 
any informality in connection with the 
submission of a particular bid on a 
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tanker being sold by the commis¬ 
sion 931 

93.1. US—Overseas Nav Corp v US, 129FSupp 
206, 131 Ct Cl 70 

98. Cal —Herrmann v Fireman’s Fund Ins Co, 274 
P 2d 501, 127 C A 2d 560 

NJ —Cohn v Fisher, 287 A 2d 222, 118 NJ Super 
286, 264 Md 562 

page 640 

3. La —Thomas Jordan, Inc v Ralph, App, 97 So 2d 
504 

5. La — Madere v Sharp, 89 So 2d 214, 230 La 723 — 
Thomas Jordan, Inc v Ralph, App, 97 So 2d 504 
Wash —-Brown v VanTuyl, 242 P 2d 1021, 40 Wash 2d 
364 

Reconventional demand not supported 
La —Rogers v Labarama, Inc, App, 233 So 2d 348 
7. NY— Nen v Retail Marine Corp, 285 NE2d 
311, 30 N Y 2d 393, 334 N Y S 2d 165 

13. What law governs 

Vt—General Acceptance Corp v Lyons, 215 A 2d 513, 
125 Vt 332 

15. Waiver of right to deficiency 

Vt—General Acceptance Corp v Lyons, 215 A 2d 513, 
125 Vt 332 

20. US—Puamier v. Barge BT 1793, DCVa, 395 
FSupp 1019 

Duty of successful bidder to take possession 

US—Rossville Salvage Corp v S E Graham Co, 
CAPa, 319 F2d 391 

page 641 

21. U S —Tri-Continental Financial Corp v. Tropical 
Marine Enterprises, Inc, D C Fla, 164 F Supp 1, 
affd, C.A, 265 F2d 619 

36, US —Kane v Motor Vessel Leda, D CLa, 355 
F.Supp 796, affd, C.A., 491 F2d 899, reh den 
493 F 2d 1405, two cases, cert, den 95 S Ct 120, 
419 U S 865, 42 L.Ed 2d 102 

page 642 

A buyer in undisturbed possession 
may not suspend payment on the 
ground of unmerchantable title. 441 

44.1. La.—Southwest Steel Corp. v. Jumonville, 81 
So 2d 875, 228 La. 240. 

57, Held bona fide purchaser 
U.S.—US. v. The Richard J, Moran, D.C.Me, 201 
F.Supp 570. 

Ownership determined 

U S—Puamier v Barge BT 1793, D.C.Va., 395 F Supp 
1019. 

page 643 

23. Wash.—Brown v VanTuyl, supra, n. 5 
62, Damages not recoverable 
La.—Hoffman v. All Star Ins Corp., App., 288 So.2d 
388, writ ref., Sup., 290 So 2d 909. 

65, U S.—Puamier v. Barge BT 1793, D.C Va, 395 
F.Supp 1019. 

Del.—Falcon Tanked, Inc v. Litton Systems, Inc, 
Super., 300 A.2d 231. 

66, Tender of benefits doctrine 

Wash.—Gooden v, Hunter, 344 P.2d 723. 

Award reasonable 

U.S,—Voytovich v. Bangor Punta Operations, Inc., 
CA.Ohio, 494 F.2d 1208. 

67* Reduction In purchase price 
La,—Poor v. Hemenway, 60 So.2d 310, 221 La. 770. 
68. Cal.—Canepa v. Sun Pacific, 272 P,2d 860, 126 
C.A.2d 706. 

La.—Hofftnan v. All Star Ini. Corp., App,, 288 So.2d 
318, writ ref., Sup, 290 So.2d 909. 

N.C.—Sawyer v. Wright, 149 S E2d 873, 268 N.C. 163 


Wash —Gooden v Hunter, 355 P 2d 20, 56 Wash 2d 
617 

69. Ability to restore to status quo 

La —Poor v Hemenway, supra, n 67 

70. La —Roche v Broussard, App, 252 So 2d 690 

71. Mutual mistake not shown 

U S —Anderson Bros Corp v O’Meara, C A Tex , 306 
F2d 672 

Unilateral mistake not ground for equitable re¬ 
lief 

U S —Anderson Bros Corp v O’Meara, C A Tex, 306 
F2d 672 

73. La —Madere v Sharp, 89 So 2d 214 230 La 723 

76. Complaint held insufficient 

U S —Ocean Machinery Corp v US, DCNY, 175 
FSupp 288 
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77. La —La Grange Realty, Inc v Sheen, App, 93 
So 2d 711 

Evidence held sufficient 

U S —Anderson Bros Corp v O'Meara, C A Tex , 306 
F 2d 672 

Cal —Harper v Silver, 19 Cal Rptr 78, 200 C A 2d 
103—Horrell v Lakewood Manna, Inc, 83 Cal 
Rptr 701, 3 CA3d 506 

Fla—Keating v DeArment, App, 193 So 2d 694 
La —Poor v Hemenway, supra, n 67 
N C —Salem v Flowers, 216 S E 2d 392, 26 N C App 
504 

Pa —Schneider v Patterson, 227 A 2d 925, 209 Pa Su¬ 
per 265 

Wash —Gooden v Hunter, 344 P 2d 723—Gooden v 
Hunter, 355 P 2d 20, 56 Wash 2d 617 
Wis—Leiske v. Baudhum Yacht Harbor, Inc, 89 
N W 2d 794, 4 Wis 2d 188 

Burden of proof 

Wis—Leiske v Baudhum Yacht Harbor, Inc, 89 
N W 2d 794, 4 Wis 2d 188 

Evidence held admissible 
Wis—Leiske v. Baudhum Yacht Harbor, Inc, 89 
N.W 2d 794, 4 Wis.2d 188 

Admissibility of evidence 

Fla.—Sokoloff v. Connto S S Co, App, 225 So 2d 554 

78, Questions for court or jury 

(2) Other questions 

U.S —Gillentine v McKeand, C A Mass, 426 F 2d 717 
Tex—Reynolds Bros, Inc v Dodson, Civ.App., 380 
S W 2d 678. 

Instruction held improper 

U S —Gillentine v McKeand, C A Mass, 426 F 2d 717 

Findings held erroneous 

Alaska—Prince v, LeVan, 486 P 2d 959 

The usual rules also govern with re¬ 
spect to limitations of actions 78 5 

78.5. Actions in redhibition 

La.—Tripod Boats, Inc. v. George Engine Co, App, 
170 So 2d 238 

§ 24. Mortgages and Hypoth¬ 
ecations 

Library References 
Shipping **31> 32. 

Modem Legal Forms Ch. 63, 
Ships and Vessels. 

80. U.S.—First Nat. Bank A Trust Co. of Escanaba v. 
Oil Screw Olive L. Moore Barge Wiltnnco, D C 
Mich., 379 F.Supp, 1382, affd., C.A., 521 F.2d 
1401, three cases. 

page 645 

98. U.S— Bergren v. Dam D.C.Conn, 287 F.Supp, 
52 


SHIPPING §24 

Page 645 

Uniform commercial code 

Or —Security Bank of Or v Levens, 480 P 2d 706, 257 
Or 630 

I. US —US v American Gas Screw Franz Joseph, 

DC Alaska, 210 FSupp 581—US v Oil Screw 
Ken, Jr, D C La, 275 F Supp 792—Nat G Har- 
nson Overseas Corp v American Barge Sun 
Coaster, C A Fla, 475 F 2d 504 

3. DC —Redenaktierbolaget v Compama De Nave- 

gacion Anne, S A, D C Canal Zone, 139 F Supp 
327 

4. Modified by Bankruptcy Act dealing with 
maritime commission liens 

U S —Northwest Marine Works v U S, C A Cal, 307 
F2d 537 

5. US —Atlantic Steamer Supply Co v The Trade- 

wind, D C Md, 153 F Supp 354—First Nat Bank 
& Trust Co of Vicksburg, Miss v The Seneca, 
DCLa, 179 FSupp 847, affd, CA, 287 F2d 
366—Merchants & Marine Bank v The T E 
Welles, C A Miss, 289 F 2d 188—U S v Ameri¬ 
can Gas Screw Franz Joseph, DC Alaska, 210 
FSupp 581—Tropicana Shipping, S A v Empre- 
sa Nacional “Elcano” de la Manna Mercante, 
C A La, 366 F 2d 729—Walter E Heller & Co v 
M/V Mr Ed, DCLa, 270 FSupp 830—Ray 
McDermott & Co v Vessel Morning Star, C A 
Tex, 457 F 2d 815, cert den 93 S Ct 271, 409 
U S 948, 34 L Ed2d 218, and 93 S Ct 292, 409 
US 948, 34 LEd 2d 218—R C Craig Limited v 
Ships of Sea Inc, DCGa, 345 FSupp 1066 

Attraction of capital 

(1) U S —Pierside Terminal Operators, Inc v M/V 
Floridian, D C Va,, 374 F Supp 27, revd on oth grds, 
C A , 529 F 2d 221, on remand D C, 423 F.Supp 962 

(2) US,—US v Oil Screw Ken, Jr, DCLa, 275 
FSupp 792 

Purpose of 1954 amendment 
U S —Brandon v S S Denton, C A Tex, 302 F 2d 404 
D C —Redenaktierbolaget v Compama De Navegacion 
Anne, SA, DC Canal Zone, 139 FSupp 327 

What constitutes preferred mortgage within 
statute 

US—Chemical Bank New York Trust Co v. SS 
Wcsthampton, CAMd, 358 F2d 574, cert den 
87 S a 228, 385 U.S 921, 17 LEd 2d 145—Nat 
G Hamson Overseas Corp v American Barge Sun 
Coaster, C. A Fla, 475 F 2d 504. 

Citizenship as factor 

US—Chemical Bank New York Trust Co v SS, 
Westhampton, C A Md, 358 F.2d 574, cert, den 
87 SCt. 228, 385 US 921, 17 LEd 2d 145 

6. “Owner*’ held not to Include equitable or 
“economic” owner 

U S —Diaz v The Seathunder, D C Md, 191 F Supp 
807 

8, U S.—J Ray McDermott Sc Co v Vessel Morning 
Star, CATex, 457 F2d 815, cert, den 93 SCt 
271, 409 US 948, 34 LEd 2d 218, and 93 SCt 
292, 409 U.S 948, 34 L.Ed 218 

Act as amended in 1954 is not limited to only 
American mortgagees 

D C.—Redenaktierbolaget v Compama De Navegacion 
Anne, SA., D.C Canal Zone, 139 FSupp 327 

Act as amended in 1954 operates retrospectively 

D C— Redenaktierbolaget v Compama De Navegacion 
Anne, S.A, D.C,Canal Zone, 139 F.Supp. 327. 

Meaning of language used 

U.S.—Chemical Bank New York Trust Co. v. S.S. 
Westhampton, C.A.Md„ 231 F.Supp. 284, affd, 
CA., 358 F,2d 574, cert. den. 87 S.Ct 228, 385 
U.S 921, 17 L.Ed,2d 145 
“Bond issue” defined and construed 
U.S—Chemical Bank New York Trust Co. v S.S 
Westhampton, C.AMd., 358 F.2d 574, cert den. 
87 S.Ct. 228, 385 U.S. 921, 17 LEd,2d 145 

II. Provision requiring approval of Secretary of Com¬ 
merce not limited to periods of war and national 
emergency. 
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§24 SHIPPING 

Page 645 

U S —Jackson v Inland Oil & Transport Co, C A La, 
318 F 2d 802 

Approval of Secretary of Commerce require¬ 
ment held ministerial 

US—Marine Mart, Inc v O/S Miss Darla Dawn, 
DC Tex, 273 FSupp 353 

12. Foreign built vessels not eligible, unless 
used exclusively as pleasure vessel 

US —R C Craig Limited v Ships of Sea Inc, DC 
Ga, 345 FSupp 1066 

page 646 

14. u S —Fust Suffolk Nat Bank of Huntington v 
The Air Brant, D C N Y, 125 F Supp 709 

16. Disclosure in writing 

U S —Pascagoula Dock Station v Merchants and Ma¬ 
rine Bank, C A Miss, 271 F 2d 53 

20. US—Southland Financial Corp v Oil Screw 
Mary Evelyn, D C La, 248 F Supp 520 

Holder of mortgage need not be entirely divorced 

from any business relations with mortgagee trustee 

U S —Moon Engineering Co v American S S Valiant 
Power, DC Va. 214 FSupp 555 

21. U S —Gulf Coast Marine Ways v The J R Har¬ 
dee, DC Tex, 107 FSupp 379 

Gtizenship 

(2) Other matters 

US—Bamouw v S S Ozark, C ATex, 304 F2d 717, 
cert den 83 SCt 291, 371 US 923, 9 LEd 2d 
231—Moon Engineering Co v American SS Val¬ 
iant Power, D C Va, 214 F Supp 555 

Amount and date of maturity indorsed on doc¬ 
uments 

US—Port Welcome Cruises, Inc v SS Bay Belle, 
DCMd, 215 FSupp 72 Affd, CA, 324 F2d 
954 

Substantial compliance 

U S —Lake Jackson State Bank v Oil Screw Kingfish 
Too, D C Tex, 240 F Supp 450 

Affidavit of good faith 

(1) Held valid 

U S —Lake Jackson State Bank v Oil Screw Kingfish 
Too, D C Tex, 240 F Supp 450 

(2) Statutory requirement strictly construed 

U S —Lake Jackson State Bank v Oil Screw Kingfish 
Too, D C Tex , 240 F Supp 450 

Consideration 

US—Southland Financial Corp v Oil Screw Mary 
Evelyn, D.C La, 248 F Supp 520 

United States may be mortgagee 

U S —Pierside Terminal Operators, Inc v M/V Florid¬ 
ian, DC Va, 374 FSupp 27 

23. Exhibition 

U.S —Pascagoula Dock Station v Merchants and Ma¬ 
rine Bank, C A Miss, 271 F 2d 53 

24. U S —Pascagoula Dock Station v Merchants and 
Marine Bank, CA Mass, 271 F2d 53 

Segregation purposes of Act 

US—Port Welcome Cruises. Inc v SS Bay Belle, 
D GMd , 215 F.Supp. 72 Affd, C A, 324 F 2d 
954. 

Noncompliance not shown 

U.S—Port Welcome Cruises, Inc v SS Bay Belle, 
D GMd, 215 F Supp 72 Affd, C A, 324 F 2d 
954 

page 647 

25. U S,—Pascagoula Dock Station v Merchants and 
Marine Bank, C.A.Miss, 271 F2d 53 

31. Record not required as to foreign vessel —Murphy 
v. Bankers Commercial Corp, DCNY, 111 
F.$upp, 608. 

40. Continued operation after libel authorized 
by Ship Mortgage Act 

U.S.-U.S v The Audrey II, D.C Cal., 185 FSupp 
777 
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45. US—J Ray McDermott & Co v Vessel Morn¬ 
ing Star, C A Tex, 431 F2d 714, reh 457 F2d 
815, cert den 93 SCt 271, 292, 409 US 948, 34 
LEd 2d 218 

Fla —Capital Nat Bank of Miami v Chancellor Prop¬ 
erties, Inc, App, 291 So 2d 35 

Held not to operate as preferred mantime hen 

US—US v F/V Golden Dawn, DCNY, 222 
FSupp 186 

Rights and liabilities of bondholders and trustee 
under mortgage trust indenture 

US—Chemical Bank New York Trust Co v SS 
Westhampton, CAMd, 358 F2d 574, cert den 
87 SCt 228, 385 US 921, 17 LEd 2d 145 

Construction against mortgagee 

U S —Payne v SS Tropic Breeze, C A Puerto Rico, 412 
F2d 707, app after remand 456 F 2d 137 

46. US —Ocean Machinery Corp v US, DCNY, 
175 F Supp 288 

Property held not covered 

U S —First Safe Deposit Nat Bank of New Bedford v 
The North Star, D C Mass , 185 F Supp 815—U S 
v F/V Golden Dawn, D C N Y , 222 F Supp 186 
—CIT Corp v Oil Screw Peggy, CALa, 424 
F2d 767 

Property of others appurtenant to ship conveyed 

U S —Payne v SS Tropic Breeze, C A Puerto Rico, 412 
F2d 707, app after remand 456 F 2d 137 

47. U S —Walter E Heller & Co v M/V Mr Ed, 
DC La, 270 FSupp 830—U S v Oil Screws 
Ken, Jr, DC La, 275 FSupp 792—Rainbow 
Line, Inc v MTV Tequila, CANY, 480 F2d 
1024 

52. U S —Gulf Coast Marine Ways v The J R Har¬ 
dee, DC Tex, 107 FSupp 379—US v Oil 
Screws Ken, Jr, D C La , 275 F Supp 792 

Vessel not included m classes specified 

U S —Jackson v Inland Oil & Transport Co, C A La, 
318 F 2d 802 

53. U S —Pascagoula Dock Station v Merchants and 
Marine Bank, C A Miss, 271 F 2d 53—Brandon v 
S S Denton, C A Tex, 302 F 2d 404—United Vir¬ 
ginia Bank/Citizens and Marine v Oil Screw Sea 
Queen, D C Va, 343 F Supp 1020 

Act as amended in 1954 held not to divest 
substantive rights previously acquired 

D C —Redenaktierbolaget v Corapama Dc Navegacion 
Anne, SA, DCCanal Zone, 139 FSupp 327 
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58. US— Port Welcome Cruises, Inc v SS Bay 
Belle, DCMd, 215 FSupp 72, affd, C A, 324 
F2d 954—R C Craig Limited v Ships of Sea 
Inc , D C Ga, 345 F Supp 1066 

Principle that shipbuilding contract not mari¬ 
time lien inapplicable 

U S —State of Israel v Motor Vessel Nili, D C Fla., 318 
FSupp 1196, affd, C A„ 435 F2d 242, cert den, 
91 SCt 1232, 401 US 994, 28 L.Ed 2d 532 

59. Foreign mortgage 

U S —State of Israle v Motor Vessel Nili, D C Fla, 318 
FSupp 1196, affd, CA, 435 F2d 242, cert den 
91 SCt 1232, 401 US 994, 28 LEd 2d 532 

61. Statutory presumption of fraud where 
transferor insolvent inapplicable 

U S —Mastan Co v Steinberg, C A.N J., 418 F 2d 177, 
stating New York law, cert, den 397 U S 1009, 25 
LEd 2d 422 

70. U S —Moon Engineering Co v The Valiant Pow¬ 
er, D.C Va, 193 FSupp 460 
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76. Laches held to subordinate Uen for wharf¬ 
age 

U S —Florida Bahamas Lines, Limited v. Steel Barge 
Star 800 of Nassau, GA Fla., 433 F 2d 1243 


78. Mortgagee as trustee 
U S —Moon Engineering Co v American S S Valiant 
Power, DC Va, 214 FSupp 555 

Conveyance of property as part of consideration 
U S —Port Welcome Cruises, Inc v S S Bay Belle, 
DCMd, 215 FSupp 72 Affd , C A, 324 F2d 
954 

82. Replevin action 
Fla—Butler v Mirabelh, App, 179 So 2d 868 
85. Action for damages for violation of Ship 
Mortgage Act 

U S —Hughes v National Shawmut Bank of Boston, 
DC Mass, 212 FSupp 100 

No duty to sue 

U S —U S v Fishing Vessel Mary Ann, C A Tex, 466 
F2d 63, cert den 93 SCt 1365, 410 US 929,35 
LEd 2d 590 

92. US—Bamouw v SS Ozark, C A Tex, 304 F 2d 
717, cert den 63 S Ct 291, 371 US 923, 9 
LEd 2d 231 
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10. Taking of possession does not exhaust 
mortgagee's remedies 

US—Port Welcome Cruises, Inc v SS Bay Belle, 
DCMd, 215 FSupp 72 Affd, CA, 324 F2d 
954 

page 652 

17. Duty to compensate owner for use of ves¬ 
sel 

U S—Challenger, Inc v Dumo, CATex, 227 F2d 
918 

21. Wages 

US—Challenger, Inc v Dumo, CATex, 227 F2d 
918 

23. Priority of mortgage lien over Uen for 
labor and materials 

U S —Florida Yacht Brokers, Inc v Yacht Huckster, 
DC Fla, 249 FSupp 371 

28. US—Memll-Stevens Dry Dock Co v M/V 
“Laissez Faire”. C A Fla, 421 F 2d 430 

Charges not essential to preservation of the res 
as security 

U S —Challenger, Inc v Dumo, C A Tex, 227 F 2d 
918 
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37. Mortgagee may appear as claimant 

US.—North Am. Continental Co v The El Cuis, 
DCNY, 107 FSupp. 436 

Execution sale expressly made subject to mort¬ 
gage 

US—Bergren v Davis, DC Conn, 287 F.Supp 52 

45. Suit in rem in admiralty 

(1) U S —Pierside Terminal Operators, Inc v M/V 
Flondian, D C Va,, 374 F Supp 27, revd on oth grds., 
C A, 529 F.2d 221, on remand D C, 423 F Supp 962 

(4) Power of court to grant deficiency judgment. 
U S.—J Ray McDermott A Co, v Vessel Morning Star, 

C,A.Tex, 431 F.2d 714, reh. 457 F.2d 815, cert 
den. 93 SCt 271, 292, 409 US 948, 34 LEd2d 
218 

(5) Process. 

Wash—Petnch v McDonald, 266 P2d 1047, 44 
Wash.2d 211 

Intervention denied 

US—Schaaf v SS North American, CAPa, 368 
F 2d 925 

AppUcation of ship mortgage act to foreign 
mortgages 

U.S —Payne v SS Tropic Breeze, C A Puerto Rico, 423 
F2d 236, cert, den 91 SCt 363, 400 U.S. 964, 27 
L Ed,2d 383—State of Israel v. Motor Vessel Nili, 
DC Fla, 318 F.Supp 1196, affd, C.A., 435 F2d 
242, cert den 91 S.Ct 1232, 401 U.S 994, 28 
L Ed.2d 532—Rainbow Line, Inc. v. M/V Tequila, 
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DCNY, 341 FSupp 459, artel, CA, 480 F2d 
1024 

Intervention permitted 

U S —Lykes Bros S S Co v S S Centerville, D C Tex, 
326 F Supp 601 

Motion to set sale aside 

US—Golden v Oil Screw Frank T Shearman, CA 
Va, 455 F2d 133, cert den 92 SCt 2495, 408 
US 924, 33 LEd 2d 335 

Deficiency judgment 

U S —J Ray McDermott & Co v Vessel Morning Star, 
C A Tex, 457 F 2d 815, cert den 93 S a 271,409 
US 948, 34 L Ed 2d 218, and 93 SCt 292, 409 
US 948, 34 L Ed 2d 218 

46. US —U S v Fishing Vessel Mary Ann, D CTex, 
330 F Supp 1102, affd, C A, 466 F 2d 63, cert 
den 93 SCt 1365, 410 US 929, 35 LEd,2d 590 

Question of laches not governed by local statu¬ 
tory limitations 

U S —U S v American Gas Screw Franz Joseph, D C 
Alaska, 210 FSupp 581 

Rights of conditional seller of equipment against 
purchasing mortgagee 

U S —Memll-Stevens Dry Dock Co v M/V “Laissez 
Faire”, C A Fla, 421 F 2d 430 

Local law as to propriety of deficiency judgment 
applied 

U S — J Ray McDermott & Co v Vessel Morning Star, 
CATex, 431 F 2d 714, reh 457 F2d 815, cert 
den 93 S a 271, 292, 409 US 948, 34 L Ed 2d 
218 

Right of United States as holder of recorded 
assignments 

US—US, V Fishing Vessel Pan Alaska, DC Alaska, 
315 FSupp 1005. 

47* U.S—Application of Suttmeier, DCNY, 112 
FSupp 196 

Intervening libel held sufficient 

D C —Redenaktierbolaget v Compama De Navegacion 
Anne, SA, DC Canal Zone, 139 FSupp 327 

Issue 

U S —Bamouw v. S S. Ozark, C A Tex, 304 F 2d 717, 
cert den 83 SCt 291, 371 US 923, 9 LEd2d 
231 

48. US—Mastan Co v Steinberg, CANJ, 418 
F 2d 177, cert den 90 S Ct 1238, 397 U S 1009, 
25 L.Ed.2d 422—State of Israel v Motor Vessel 
N«i, DC.Fla, 318 F.Supp 1196, affd., CA, 435 
F2d 242, cert den. 91 SO 1232, 401 US 994, 
28 LEd 2d 532—First Nat Bank of Lafayette v 
The King Fish, D C La, 173 F Supp 367—Chem¬ 
ical Bank New York Trust Co, v. S S. Westhamp- 
ton, DCMd, 231 F.Supp. 284, affd, CA, 358 
F2d 574, cert den 87 S.Ct 228, 385 U S 921, 17 
L Ed 2d 145—Tropicana Shipping, S.A v Em pre¬ 
ss National “Elcano” dc la Marina Mercante, 
C.A La., 366 F 2d 729 

Burden of proof 

(2) Other matters* 

U S —Bamouw v S S, Ozark, C A Tex., 304 F 2d 717, 
cert den. 83 SCt, 291, 371 US 923, 9 LEd2d 
231. 

Action held not barred by laches 

U.S.—U.S. V. American Gas Screw Franz Joseph, D C 
Alaska, 210 F.Supp. 581 

Right of mortgage bondholder to initiate fore¬ 
closure 

U.S.—Chemical Bank New York Trust Co, v S.S 
Westhampton, CA Md, 358 F.2d 574, cert den 
87 S.Ct. 228, 385 US, 921, 17 LEd.2d 145 

Right of accommodated mortgagee against ac¬ 
commodating mortgagor 

US—Ridings V. Motor Vessel Effort, CANY, 387 
F.2d 888, app after remand 434 F 2d 183. 

Preliminary matter* determinable 

US—Ridings v Motor Vessel Effort, CA.N.Y,, 387 
F 2d 888, app after remand 434 F.2d 183. 


Rights of bona fide purchaser 

U S —Ridings V Motor Vessel Effort, CANY, 387 
F 2d 888, app after remand 434 F 2d 183 

Failure of consideration as defense 

US—Bergren v Davis, DC Conn, 287 FSupp 52 

49. Findings and conclusions 

U S — Reddington v Burg, C A Mass, 316 F 2d 184— 
Tropicana Shipping, S A v Empresa Nacional ‘‘El¬ 
cano” de la Manna Mercante, C A La, 366 F 2d 
729 

Confirmation of sale 

U S —J Ray McDermott & Co v Vessel Morning Star, 
457 F2d 815, cert den 93 S Ct 271, 409 US 948, 
34 L Ed 2d 218, and 93 S Ct 292, 409 U S 948, 34 
L Ed 2d 218 

Intervention 

U S —First Nat Bank & Trust Co of Escanaba v Oil 
Screw Olive L Moore Barge Wiltranco, D C Mich, 
379 FSupp 1382, affd, C A, 521 F2d 1401, three 
cases 

50. Notice of election to accelerate 

U S —State of Israel v Motor Vessel Nili, D C Fla, 318 
F Supp 1196, affd , C A , 435 F 2d 242, cert den 
91 SCt 1232, 401 US 994, 28 LEd2d 532 

The courts have passed upon claims 
asserting equitable mortgages on ves¬ 
sels . 505 

50.5. Wash—Koster v Wingard, 314 P2d 928, 50 
Wash 2d 855 
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52. Fine held not hen against proceeds of sale 

U S —Maryland Intern, S A v The Panargy I, D C 
NY, 201 FSupp 600 

54. Foreclosure of preferred ship mortgage by 
United States; excess of sale price over bid 
price not credited to mortgagor 

U S —U.S v Fishing Vessel Mary Ann, C A Tex, 466 
F2d 63, cert den 93 SO 1365, 410 US 929, 35. 
L Ed 2d 590. 

55. Proceeding for appointment properly 
brought 

U S —Northwest Marine Works v U S , C A Cal, 307 
F 2d 537 

Intervention 

U S —Northwest Marine Works v u S, C A Cal, 307 
F 2d 537 

Statute construed 

U S —Northwest Marine Works v U S, C A Cal, 307 
F 2d 537 

Continued operation at risk of mortgagee 

U S —Northwest Manne Works v U S, C A Cal, 307 
F,2d 537 

62. The purpose of such requirement, etc. 

(2) Other statements 

US—Port Welcome Cruises, Inc v SS Bay Belle, 
DCMd., 215 FSupp 72 Affd, C A, 324 F2d 
954 

Where proceeding la for enforcement of mortgage 

lien, and not suit on note secured by mortgage, it is 

maturity date of mortgage which controls 

US—Port Welcome Cruises, Inc. v SS Bay Belle, 
D C Md , 215 F Supp 72 Affd, C A., 324 F 2d 
954 

§ 25. Recording Conveyances and 
Mortgages 

page 655 

75. Provision in Ship Mortgage Act held mere 
registry requirement 

U S —Jackson v Inland Oil & Transport Co, C A La, 
318 F 2d 801 
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86, US—Morton v Browne, DC Puerto Rico, 311 
FSupp 1315, affd, CA, 438 F2d 1205 
89* US—Walter E Heller & Co v. M/V Mr Ed, 
DC La, 270 FSupp 830 

91. US—Jackson v Inland Oil & Transport Co, 
CALa, 318 F2d 802 

page 657 

3. US—Walter E Heller & Co v M/V Mr Ed, 
DC La, 270 FSupp 830 
7 46 U S C A § 17, was repealed m 1980 

16. Or —Security Bank of Or v Levens, 480 P 2d 
706, 257 Or 630 

page 658 

24. Invalid mortgage not made preferred mort¬ 
gage by recording 

US—Bergren v Davis, DC Conn, 287 FSupp 52 

§ 26. Definitions and Distinctions 
Library References 
Shipping <s=>37 

page 659 

45. US—Michael v SS Thanasis, DC Cal, 311 
FSupp 170 

47. Similar definitions 

(2) US—Dorsey v State Mut Life Assur. Co of 
Worcester, Mass, DCGa, 238 FSupp 391, affd, 
CA, 357 F2d 600—Jefferson Chemical Co v M/T 
Grena, C A Tex, 413 F 2d 864 

Contracts held charter parties 

(3) US—Calmar SS Corp v US, DCNY, 103 
F Supp 243, revd on oth girds, C A, 197 F 2d 795, 
vac on oth grds 73 S Ct 733, 345 U S 446, 97 L Ed 
1140, and 73 SQ 739, 345 US 427, 97 LEd 1125, 
reh den 73 SCt 1110, 345 US 971, 97 LEd 1388, 
conf to 209 F 2d 852, affd, 209 F 2d 852 

Lessor of vessel held not demise charterer 
US.—Chandler Leasing Division, Pepsico Service In¬ 
dustries Leasing Corp v Flonda-Vanderbilt Devel¬ 
opment Corp, C A Fla, 464 F 2d 267, cert den 93 
SCt 527, 409 US 1041, 34 L Ed 2d 491 

48. La—Rojas v Robm, 90 So 2d 58, 230 La 1096, 
65 ALR2d 1218 

A time charter is a renting of cargo 
space and in no way transfers control 
of the ship or crew to the charterer . 485 

48.5. US—Buthusien v Central Gulf SS Corp, 
D C Pa, 217 F Supp 903—Klishewich v Mediter¬ 
ranean Agencies, Inc, D C N Y, 302 FSupp 712 
Cal —Assistance, Inc v Teledyne Industries, Inc, 112 
CalRptr 418,37 CA3d644 

Time charter otherwise defined 

US—Habrat v US, DC Pa, 310 FSupp 618 
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53. Not a “sale” 

US—Neubros Corp v Northwestern Nat Ins Co, 
DCNY., 359 FSupp 310 

§ 28. Validity and Formation of 
Contract Generally 

Library References 
Modern Legal Forms Ch 63, 
Ships and Vessels. 

68. US—BH Inc v Anthony M Meyerstem, Inc, 
DCNY, 149 F Supp 219—Eastern Marine 
Corp v Fukaya Trading Co., S A. C A La., 364 
F2d 80, cert den 87 S Ct 508, 385 U S 971, 17 
L Ed 2d 435—Christman v Manstella Compama 
Naviera, DCNY, 349 FSupp *845, affd, CA, 
468 F 2d 620 
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Sharing of expenses does not constitute charter 
agreement 

U S —Travelers Indem Co v Gulf Weighing Corp, 
DC La, 352 FSupp 335 

70, US—J B Effenson Co v Three Bays Corp, 
CAFla, 238 F2d 611—Aetna Ins Co v Di¬ 
rector General of India Supply Mission, D C N Y, 
289 FSupp 273 

Provision held illegal 

US—Metal Transport Corp v Compama Nat Navi- 
era, SA, DCNY, 268 FSupp 456 
72. US—Travelers Indem Co v Gulf Weighing 
Corp, DC La, 352 FSupp 335 
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75, U S —Cram Bros v Wieman & Ward Co, D C 
Pa, 126 F Supp 675, mod on oth grds, C A, 
223 F2d 256 

82. Written contract contemplated 

U S —Orient Mid-East Great Lakes Service v Interna¬ 
tional Export Lines, Limited, CAMd, 315 F2d 
519 

83, US—Gardner v The Calvert, CAN J, 253 F 2d 
395, cert den 78 SQ 997, 356 US 960, 2 
LEd2d 1067 

86. US —C J.S cited in Eslune v United Barge Co, 
C A La, 484 F 2d 1194, 1196 

88. U S —Interocean Shipping Co v National Ship¬ 
ping ft Trading Corp, C.A NY, 523 F 2d 527 

89. US—Orient Mid-East Great Lakes Service v 
International Export Lines, Limited, C A Md, 315 
F2d 519 

90. La —Mermelstem v Schwab, App, 64 So 2d 37 
93. Acceptance of counteroffer held a counter¬ 
offer 

U.S —Orient Mid-East Great Lakes Service v Interna¬ 
tional Export Lines, Limited, CAMd, 315 F2d 
519 

page 662 

In the trade “fixtures” are oral 
agreements between a ship broker and 
a cargo broker, on the terms of the 
charter, including broker's commis¬ 
sions, which, when reduced to writing, 
constitute charters 3 5 

5.5. US—DC Andrews & Co v US, 292 F2d 
280, 154 Ct Cl 460 

page 663 

15. US,—Amicizia Societa Navegazione v Chilean 
Nitrate ft Iodine Sales Corp, DCNY, 184 
F.Supp 116, affd, C A., 277 F2d 805, cert den 
80 SO. 1612, 363 US 843, 4 L Ed 2d 1727 

{ 29. Charters by Agents or Brokers 

21. U.S,—Cargo Ships B1 Yam, Limited v Steams ft 
Foster Co, D.CN.Y, 149 FSupp. 754. 

23. U.S.—Intcrocean Shipping Co v. National Ship¬ 
ping ft Trading Corp., C.A.NY, 523 F2d 527 
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36. U.S —Cargo Ships El Yam, Limited v. Steams ft 
Foster Co., D.C.N.Y., 149 F.Supp 754 
38, N Y.—Cargo Ships El Yam, Limited v. Steams ft 
Foster Co„ DC.N.Y., 149 FSupp. 754. 

50, Approval by National Shipping Authority 
condition precedent 

U S.—D.C. Andrews ft Co. v, US., 292 F.2d 280, 154 
Ct.CI, 460 

§ SO. 8ubchartera and Assignments 
of Charters 

Library References 
Shipping <*»56. 
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65. U S —Ocean Cargo Lines, Limited v North At¬ 
lantic Marine Co, DCNY, 227 F Supp 872 

68. U S —American Renaissance Lines, Inc v Saxis 
S S Co, C A N Y, 502 F 2d 674 

Assumption of obligations and privileges of dis¬ 
ponent owner 

U S —Import Export Steel Corp v Mississippi Valley 
Barge Line Co, C A N Y, 351 F 2d 503, reh den 
356 F 2d 109 

70. U S —Saxis S S Co v Multifacs Intern Traders, 
Inc, C A N Y, 375 F 2d 577 

72. U S —Loreto Compama Naviera, S A v Bradley 
and Baker, C A Miss, 382 F 2d 980 

page 666 

78. US—Shamrock Towing Co v Hughes Bros, 
Inc , D C N Y, 197 F Supp 397—American Ren¬ 
aissance Lines, Inc v Saxis S S Co, C A N Y, 
502 F 2d 674 

page 667 

16. Nature of agreement 

U S —Applewhaite v The Sunpnncess, D C N J, 136 
FSupp 769 

17. US—Institute Cubano De Estabilizacion Del 
Azucar v The Driller, D C N Y, 148 F Supp 739 

§ 31. Modification and Termination 
of Charter 

page 669 

47. US—Supreme Foods v Mayo Canulette, DC 
La, 120 F Supp 55—Schirmer Stevedoring Co v 
Seaboard Stevedoring Corp, CACal, 306 F2d 
188 

48. US—US v M/V Manlena, P, C.AVa, 433 
F.2d 164 

page 670 

54. U S —Navios Corp v The Ulysses II, D C Md, 
161 FSupp 932, affd, CA, 260 F2d 959 

62. Cause required for termination 

La.—Ittmann v Graver Tank & Mtg Co, App., 187 
So 2d 535 

64. Reasons for breach irrelevant 

U S —Pan Cargo Shipping Corp v U S, D.C N Y, 234 
F Supp 623, affd C A., 373 F 2d 525, cert den 88 
S.Ct 51, 389 US 836, 19 L.Ed2d 98 

page 671 

66. U S.—Marine Chartering Co. v Schirmer Steve¬ 
doring Co, D C Cal, 194 F Supp 488, 

68. US —Pan Cargo Shipping Corp. v US, C.A 
NY, 373 F.2d 525, cert den. 88 SCt 51, 389 
US. 836, 19 LEd.2d 98 

70. U.S.-U S v M/V Manlena P, C A Va, 433 F 2d 
164, 

71. U S.—Commercial Metals Co. v International 
Union Manne Corp., D C.N.Y, 294 F Supp. 570 

Withdrawal of vessel from use by charterer held 
cancellation 

US,—Ocean Cargo Lines, Limited v. North Atlantic 
Marine Co., D.C.N.Y,, 227 F,Supp. 872-Diana 
Compama Maritime, S.A. of Panama v. Subfreights 
of SS Admiralty Flyer, D.C.N.Y., 280 F.Supp 
607. 

72. U S.—Diana Compama Maritime, S.A. of Panama 
v. Subfreights of S.S. Admiralty Flyer, D.C.N.Y., 
280 F.Supp. 607. 

73. U.S —Schirmer Stevedoring Co. v, Seaboard Ste¬ 
vedoring Corp., C.A.Cal., 306 F,2d 188—Ocean 
Cargo Lines, Limited v. North Atlantic Marine 
Co., DCNY, 227 F.Supp 872 

79. U S,—Christman v. Mariatella Compania Naviera, 
D.C.N.Y., 349 F.Supp. 845, affd., C.A., 468 F2d 
620 
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86, US—US v M/V Manlena P, C A Va, 433 F 2d 
164 

88 US —Permanente SS Co v Hawaiian Dredging 
Co, DC Cal, 65 FSupp 321 

§ 32. Construction and Operation 
Generally 

Library References 
Shipping @=»34 et seq. 

Corbin on Contracts § 685, 

page 673 

99. US—In re International Manne Development 
Corp, DC Miss, 328 FSupp 1316, affd, C A, 
451 F 2d 763, affd 463 F2d 238—Rainbow Line, 
Inc v M/V Tequila, C A N Y , 480 F 2d 1024 

Question of law for court not jury 
Fla —Potashmck-Badgett Dredging Inc v Whitfield, 
App, 269 So 2d 36 

1. US —Coastal States Petrochemical Co v Montpe¬ 

lier Tanker Co, D C Tex , 321 F Supp 212 

Carriage of Goods by Sea Act not automatically 
incorporated 

U S —Michael v SS Thanasis, D C Cal, 311 F Supp 
170—Marubeni-Iida (Amenca), Inc v Toko Kai- 
un Kabushiki Kaisha, DC Tex., 327 FSupp 519 

Limited incorporation of statute 
U S —In re Manne Sulphur Queen, C A.N Y, 460 F 2d 
89, cert den 93 SO 318, 326, 409 US. 982, 34 
L Ed 2d 246 

2. US—Fox v The Giuseppe Mazzim, DCNY, 

110 FSupp. 212 

3. US—Valdesa Compania Naviera, SA v Frota 

Nacional de Petrolciros, C A N.J., 348 F 2d 33— 
Manne Transport Lines, Inc v Pubheker Intern, 
Inc, D.C Pa, 303 F Supp 423. 

Va—Christian v Bullock, 205 S.E2d 635, 215 Va 98 

6. Place of performance as governing perform¬ 
ance 

U S —Manne Transport Lines, Inc v Pubheker Intern., 
Inc., D C.Pa,, 303 F Supp 423 

7. La —Rojas v Rohm, 90 So 2d 58, 230 La 1096, 65 

ALR2d 1218 

Federal law exclusive of state law 
U S —Atlantic Lines, Ltd. v Narwhal, Ltd, C.A Fla,, 
514 F 2d 726 

NY—A/S J Ludwig Mowmckels Reden v. Dow 
Chemical Co, 255 N.E.2d 774, 25 N Y 2d 576, 307 
NYS.2d 660, cert den 90 SCt 1844, 398 US. 
939, 26 L Ed.2d 272. 

page 674 

13. U.S,—Pennsylvania R, Co v McAllister Bros., 
Inc., DCNY, 137 F2d 788, affd, CA, 240 
F 2d 423—Cia De Navegacion Fruco, S.A v. M/S 
Heinz Horn, D C.Ala,, 233 F.Supp 637, affd. in 
part, revd in part, on oth. grds., C.A. 404 F.2d 
422, cert, den 89 &Ct. 1272, 394 U.S 943, 22 
L.Ed.2d 477—Michael v. $,$. Thanasis, D.CCal., 
311 FSupp. 170—Moore-McCormack Lines, Inc. 
v. US., D.C.N Y., 338 F.Supp. 1061. 

Fla.—Potashnick-Bsdgett Dredging Inc. v Whitfield, 
App., 269 So,2d 36. 

Actual fixture control* over charter party 
U S,—Christman v. Mariatella Compania Naviera, D C. 
N.Y., 349 FSupp. 845, affd, C.A,, 468 F.2d 620. 

14. U.S.—Eastern Marine Corp. v, Fukaya Trading 
Co„ S.A., C.A,La., 364 F,2d 80, cert. den. 87 S.Ct. 
508, 385 US. 971, 17 L.Ed.2d 435-Rainbow 
Line, Inc. v, M/V Tequila, D.C.N.Y., 341 F.Supp. 
459, affd., C.A,, 480 F.2d 1024 

Specific intent prevaili over general Intent 

US.—American President Lines, Limited v, US., D.C 
Del., 162 F.Supp, 732, affd., C.A., 265 F,2d 552- 
Cia. Estrella Blanca, Ltda v. S S. Niotric, D.C,Or,, 
247 F.Supp, 161, affd., C A., 368 F.2d 575. 
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16. U S —States Manne Corp of Del v Victory 
Carriers, Inc, C A Cal, 272 F 2d 463—Ghdden 
Co v Hellenic Lines, Limited, CANY, 275 
F 2d 253, on remand, D C, 207 F Supp 262, affd 
315 F2d 162—Texas & New Orleans Barge Line, 
Inc v Tug Patsy H, DC La, 279 FSupp 697 

Provision subjecting charter to specified sec¬ 
tions of Carriage of Goods by Sea Act 

US—US V M/V Manlena P, CAVa, 433 F2d 
164—Bunge Corp v Republic of U S of Brazil, 
D C La, 353 F Supp 64 

Retail installment contract 

NY—Granite Auto Leasing Corp v Jeff-Mar Bus 
Leasing Corp, 353 N Y S 2d 217, 44 A D 2d 553 

17. US—Cia De Navegacion Fruco, SA v M/S 
Heinz Horn, D C Ala, 233 F Supp 637, affd in 
part, revd in part, on oth grds, C A, 404 F 2d 
422, cert den 89 S Ct 1272, 394 U S 943, 22 
L Ed 2d 477 

20. Bareboat charter not sale 

U S —Texas ft New Orleans Barge Line, Inc v Tug 
Patsy H, D C La, 279 F Supp 697 

Bareboat rental as bareboat charter 

Fla—Potashnick-Badgett Dredging Inc v Whitfield, 
App, 269 So 2d 36 

24. US —Navios Corp v The Ulysses II, DCMd, 
161 F Supp 932, affd, C A, 260 F 2d 959 

Provision for supervision by captain implied 

US—Nichimen Co v M V Farland, CANY, 462 
F 2d 319 

27. U S —Cooper v Pinedo, C A Fla, 212 F 2d 137— 
Navios Corp v The Ulysses II, DCMd, 161 
F Supp 932, affd, C A, 260 F 2d 959 
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58. U S —Navios Corp v The Ulysses II, D C Md, 
161 F Supp 932, affd, C A, 260 F 2d 959—John¬ 
son Barge Co v Mid-Valley, Inc, DC Tex, 243 
F.Supp 234 
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61. U.S —U.S. v M/V Manlena P, C A Va, 433 F 2d 
164 

62. U.S—Demsey & Associates, Inc v Steamship Sea 
Star, CANY, 461 F2d 1009 

65. U.S.—Cia. Estrella Blanca, Ltda. v, S S Nictnc, 
D.COr, 247 FSupp 161, affd, CA, 368 F.2d 
575—Dominica Mm Co v Port Everglades Tow¬ 
ing Co, DCFla, 318 FSupp 500, affd, CA, 
433 F 2d 986—Coastal States Petrochemical Co v 
Montpelier Tanker Co, DC Tex, 321 FSupp 
212 

66. US —Cia Estrella Blanca, Ltda v $S Nictnc, 
DC.Or, 247 FSupp 161. affd, CA., 368 F2d 
575 

68. U.S—Kane v Motor Vessel Leda, DC La, 355 
FSupp. 796, affd, C.A, 491 F2d 899, reh den 
493 F,2d 1405, two cases, cert, den 95 S Ct 120, 
419 US. 865, 42 L Ed 2d 102 

69. U.S —Navios Corp v The Ulysses II, D C.Md, 
161 F.Supp. 932, affd., C A, 260 F 2d 959, 

73, U S —Navios Corp. v. The Ulysses II, D.C.Md, 
161 FSupp. 932, affd„ CA„ 260 F2d 959 

74, U.S —Navios Corp. v The Ulysses II, D C Md, 
161 F.Supp 932, affd, C A, 260 F 2d 959. 

79, U S.—Msyronnc Drilling Mud, Chemical ft Engi¬ 
neering Service v. Thomas Jordan, Inc., D.C La., 
117 FSupp 86, affd., C A, 214 F,2d 410 
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80, U,S.—Thomas Jordan, Inc v. Mayronne Dnlling 
Mud, Chemical and Engineenng Service, C.A.La, 
214 F 2d 410. 

84. US—Bergan v. International Freighting Corp., 
CA.N.Y, 254 F.2d 231 

Quurtan bald time charters 

(3) Ot h e r ch arters 

U.S-Travis v, Poseidon Lines, DC,HI, 203 FSupp 
129—Saridis v. SS. Paramarma, DCVa, 216 


F Supp 794—Ocean Cargo Lines, Limited v North 
Atlantic Manne Co, D C N Y , 227 F Supp 872 
Cal—Apodoca v Schiffahrlsgesellschaft De Vnes & 
Co, 18 CalRptr 869, 199 C A 2d 605 

Time charter construed 

U S —Randolph v Waterman S S Corp, D C Pa, 166 
F Supp 732—Guzman v Pichinlo, Puerto Rico, 82 
S Ct 1095, 369 U S 698, 8 L Ed 2d 205—Mondella 
v SS Elie V, DCNY, 223 FSupp 390 

Demise not time charter 

U S —Ruiz Pichinlo v Maysonet Guzman, C A Puerto 
Rico, 290 F2d 812, revd on oth grds 82 S Ct 
1095, 369 U S 698, 8 L Ed 2d 205 

85. Particular terms and clauses construed 

(16) US—Bergan v International Freighting Corp, 
CANY, 254 F2d 231—F Jacobus Transp Co v 
Gallagher Bros Sand & Gravel Corp, DCNY, 161 
FSupp 507—Ministry of Commerce, State Purchases 
Directorate of Athens, Greece v Manne Tankers Corp, 
DCNY, 194 FSupp 161—Eastern Manne Corp v 
Fukaya Trading Co, S A, C A La, 364 F 2d 80, cert 
den 87 S Ct 508, 385 U S 971, 17 L Ed 2d 435—Horn 
v Cia de Navegacion Fruco, S A, C A Ala, 404 F 2d 
422, cert den 89 S a 1272, 394 U S 943, 22 L Ed 2d 
477—Dominica Mm Co v Port Everglades Towmg 
Co, DCFla, 318 FSupp 500, affd, CA, 433 F2d 
986 

Cal—Apodoca v Schiffahrlsgesellschaft De Vnes & 
Co, 18 CalRptr 869, 199 C A 2d 605 
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94. U S —Dominica Mm Co v Port Everglades 
Towmg Co, DCFla, 318 FSupp 500, affd, 
CA, 433 F2d 986 

4. US —Dominica Mm Co v Port Everglades Tow¬ 
mg Co, DCFla, 318 FSupp 500, affd, CA, 
433 F 2d 986 
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12. U S —Dalzell v The St Nicholas, D C N Y, 109 
FSupp 595 

18, U S —Albert E Reed ft Co, v M/S Thackeray, 
D C Fla , 232 F Supp 748—In re Manne Sulphur 
Queen, CANY, 460 F2d 89, cert den 93 SCt 
318, 326, 409 US 982, 34 L.Ed2d 246 

20. U S —Chilean Nitrate Sales Corp v The Nortu- 
na, D C N Y, 128 F Supp 938 

Incorporation of statute by bill of lading 

U S —In re Manne Sulphur Queen, C A N Y, 460 F 2d 
89, cert den 93 SCt 318, 326, 409 US 982, 34 
LEd2d 246 
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21. Subcharter construed 

U S —Import Export Steel Corp v Mississippi Valley 
Barge Line Co, CANY, 351 F2d 503, reh den 
356 F 2d 109 

23. US —Production Steel Co of Ill v SS Francois 
LD, D.CNY, 294 FSupp 200 

26. U S,—Ministry of Commerce, State Purchases Di¬ 
rectorate of Athens, Greece v Manne Tankers 
Corp, D C N Y, 194 F Supp 161 

28, U.S —Ministry of Commerce, State Purchases Di¬ 
rectorate of Athens, Greece v Manne Tankers 
Corp , D C N Y., 194 F Supp 161—Nichimen Co 
v M V Farland, CANY, 462 F2d 319. 

29. U S —Ministry of Commerce, State Purchases Di¬ 
rectorate of Athens, Greece v Manne Tankers 
Corp, DCNY., 194 FSupp 161 

Flexible rule 

U S —Nichimen Co. v M. V Farland, C A N Y, 462 
F,2d 319 

39. US — Trans v Poseidon Lines, DC Ill, 203 
FSupp 129 

40. U S —Son Shipping Co v De Fosse ft Tanghe, 
C.A N Y , 199 F 2d 687—Production Steel Co. of 
IU v SS Francois LD, DCNY., 294 FSupp 
200 
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47. U S —Demsey ft Associates, Inc v Steamship Sea 
Star, DCNY, 321 FSupp 663, affd m part, 
revd in part on oth grds, C A, 461 F 2d 1009 
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Clauses 
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65. US—Konstantmidis v SS Tarsus, DCNY, 
248 F Supp 280, affd, C A, 354 F 2d 240 

66. US—Eastern Manne Corp v Fukaya Trading 
Co, S A, C A La, 364 F 2d 80, cert den 87SCt 
508, 385 US 971, 17 L Ed 2d 435—Harbor Island 
Spa, Inc v Norwegian America Line A/S, D C 
NY, 314 FSupp 471—Interocean Shipping Co 
v National Shipping ft Trading Corp , C A N Y, 
462 F 2d 673, app after remand 523 F 2d 527 

Purpose of statutes 

(5) Other purposes —Theofano Mantime Co, Limit¬ 
ed v 9,551 19 Long Tons of Chrome Ore on Board The 
Aliakmon, D C Md , 122 F Supp 853—Texas San Juan 
Oil Corp v An-Son Offshore Drilling Co, DCNY, 
194 FSupp 396—Empresa Man tun a De Transportes, 
SA v Transatlantic ft Pac Corp, DCNY, 200 
FSupp 520—Greenwich Manne, Inc v. SS Alex¬ 
andra, D C N Y , 225 F Supp 671, affd, C A, 339 F2d 
901—Greenwich Manne, Inc v SS Alexandra, CA 
NY, 339 F2d 901 

Maritime transaction or foreign commerce 

(4) Other transactions 

US—Fisser v International Bank, DCNY, 175 
FSupp 305 

Held not agreements to arbitrate 

U S —Compania Mantima Ador, S A v Navico A G, 
D C N Y, 173 F Supp 839—Supenor Shipping Co 
v Tacoma Oriental Line, Inc, DCNY, 274 
FSupp 25 

Justiciable cause of action not necessary 
U S —Greenwich Manne, Inc v S S Alexandra, C A 
NY, 339 F2d 901 

Posting security not required 
U S —Greenwich Manne, Inc, v S S Alexandra, C A 
N Y, 339 F 2d 901 

Order to arbitrate not inconsistent with decision 
that cause of action is immature 
U S —Greenwich Manne, Inc v S S Alexandra, C A 
NY, 339 F2d 901 

Persons bound 

U S —Lowry ft Co v S S Le Moyne D’Iberville, D C 
N Y, 253 F Supp 396, app dism, CA , 372 F 2d 
123—Saxis S S Co v Multifacs Intern Traders, 
Inc, CANY, 375 F2d 577 
Limitation period fixed by charter held valid 
U S —Lowry ft Co v S S Le Moyne D’Iberville, D C 
N Y, 253 F Supp 396, app dism, C A, 372 F 2d 
123—Kurt Orban Co. v SS Clymema, DCNY, 
318 FSupp 1387 
Person entitled to arbitration 
U S —Vamqueur Corp v Lambom ft Co, DCNY, 
305 FSupp 1007—Maritime Co “Spetsai,” S A v 
International Commodities Export Corp, DC 
NY, 348 FSupp 258 

Rights under federal law unaffected by state 
provision for stay if dispute barred by limi¬ 
tations 

NY—A/S J Ludwig Mowinckels Reden v Dow 
Chemical Co, 255 NE2d 774, 25 N Y2d 576, 307 
NYS2d 660, cert den 90 SQ 1844, 398 US 
939, 26 L Ed 2d 272 

67. US—Iron Mines Co of Venezuela v SS Cos¬ 
mic. DCNY, 268 FSupp 749 

Necessity for writing 

U S —Garaac Gram Co v Nunpex Intern , Inc., D C 
NY.249F.Supp 986 



§33 SHIPPING 

Page 683 

page 683 

69. Acceleration of arbitration denied 

U S —Compania Mantima San Basilio, S A v Czami- 
kow-Rionda Co, D C N Y, 236 F Supp 427 

72. Discovery of issues not involved in arbitra¬ 
tion 

U S —Nederlandse Erts—Tankersmaatschappij, N V v 
Isbrandtsen Co, CANY, 362 F 2d 205 

73. U S —Miletic v Holm and Wonsild, D C N Y, 
294 FSupp 772—Michael v SS Thanasis, DC 
Cal, 311 FSupp 170—Kurt Orban Co v SS 
Clymenia, DCNY, 318 FSupp 1387—Oregon 
Lumber Export Co v Tohto Shipping Co, DC 
Wash, 53 FRD 351 

Burden of justifying stay 

US —Nederlandse Erts—Tankersmaatchappij, NV v 
Isbrandtsen Co, C AN Y, 362 F2d 205 

74. U S —Fox v The Giuseppe Mazzmi, DCNY, 
110 FSupp 212—Dover SS Co v Summit In¬ 
dus Corp, DCNY, 148 F Supp 206—Petition 
of Conquistador Cia Naviera, S A, D C N Y, 165 
FSupp 38—Lowry & Co v SS Le Moyne 
D’Iberville, DCNY, 253 FSupp 396, app 
dism, CA, 372 F2d 123—Interocean Shipping 
Co v National Shipping & Trading Corp, C A 
NY, 462 F2d 673, app after remand 523 F2d 
527 

Qualification of arbitrators 

US—Petition of Dover SS Co, DCNY, 143 
FSupp 738 

75. U S —Associated Metals & Minerals Corp v S S 
Mihalis Angelos, D C N Y, 234 F Supp 236—Im¬ 
port Export Steel Corp v Mississippi Valley Barge 
Line Co, CANY, 351 F2d 503, reh den 356 
F 2d 109—Chatham Shipping Co v Fertex S S 
Corp, CANY, 352 F2d 291—Eastern Marine 
Corp, v Fukaya Trading Co, S A, C A La , 364 
F.2d 80, cert den 87 SQ 508, 385 US 971, 17 
L Ed 2d 435—Mitsubishi Shoji Kaisha Limited v 
MS Galmi, D C Tex, 323 F Supp 79 

NY—First Nat Oil Corp v Arneta, 151 NYS2d 
309, 2 Misc 2d 225, affd 157 N.YS2d 313, 2 
AD2d 59a rearg and app den 159 NYS2d 
673, 3 A.D 2d 672, app dism 163 N Y S 2d 604, 2 
NY 2d 992, 143 N E 2d 341—Greene Steel ft Wire 
Co v F W Hartmann ft Co, 235 NYS2d 238, 
affd. 247 N YS2d 1008, 20 AD 2d 683, motion 
dism 198 NE2d 914, 14 NY 2d 688, 249 NY 
S 2d 886 

Obligation created by charter party; subsequent 
arbitration agreement 

U.S,—Sociedad Armadora Anstomems Panama, S A v 
Tn-Coast SS Co., DCNY, 184 FSupp 738. 

Applicability of arbitration clause to ultimate 
consignee 

US—Lowry & Co v SS. Nadir, DCNY., 223 
F.Supp 871 

76. U S —Petition of Ropner Shipping Co., supra, n 
75—Farr ft Co v Cia Intercontinental De Nave¬ 
gacion De Cuba, SA, CA.N.Y, 243 F2d 342— 
Hidick v. Orion Shipping ft Trading Co, D C 
N.Y., 157 FSupp 477—Robert Lawrence Co v 
Devonshire Fabrics, Inc, C.A N Y. f 271 F.2d 402, 
cert. gr. 80SCt. 682, 362 U S 909,4 L Ed 2d 618, 
cert, dism 81 SCt 27, 364 US 801, 5 L.Ed2d 
37—Petition of Kinoshita ft Co., C A.N.Y., 287 
F2d 951—Greenwich Marine, Inc. v. S.S Alex¬ 
andra, C. A N.Y., 339 F,2d 901. 

Arbitration in a particular jurisdiction 

U.S—Chins Union Lines v Steamship Co. of 1949, 
D.C.N.Y., 136 F.Supp. 397-Farr ft Co. v The 
Punta Alice, D.C.N.Y., 144 F.Supp. 839, affd, 
C.A.* 243 F.2d 342. 

Statutory right conferred held equitable and not 

legal 

U.S.—Petition of Nortuna Shipping Co., C.A.N.Y., 231 
F.2d 528, cert, den. 76 S.Ct. 1028, 351 US. 964, 
100 L,Ed. 1484. 

77. U.S.—Farr Whitlock Dixon ft Co. v. S.S. General 
Tsakalotos, D.CN.Y., 244 F.Supp. 544—Produc¬ 
tion Steel Co. of 111. v. S.S. Francois L D., D.C. 


NY, 294 FSupp 200—Interocean Shipping Co 
v National Shipping & Trading Corp , CANY, 
462 F2d 673, app after remand 523 F2d 527 

Validity of contract 

(2) Other matters 

U S —Metal Transport Corp v Compania Nat Navi¬ 
era, S A, D C N Y , 268 FSupp 456 

Separate trial on issue of identity of parties to 
arbitration agreement 

U S —Tubos De Acero De Mexico, S A, v Dynamic 
Shipping Inc, DCNY, 249 F Supp 583 

78. US—Farr & Co v Cia Intercontinental De 
Navegacion De Cuba, S A, CANY, 243 F 2d 
342 —Ministry of Commerce, State Purchases Di¬ 
rectorate of Athens, Greece v Marine Tankers 
Corp, DCNY, 194 FSupp 161—Texas San 
Juan Oil Corp v An-Son Offshore Drilling Co, 
DCNY, 194 F Supp 396 

Pleading 

(3) Other matters 

U S —Greenwich Marine, Inc v S S Alexandra, D C 
NY, 225 FSupp 671 Affd, C A, 339 F 2d 901 

Burden of proof 

US—Fisser v International Bank, DCNY, 175 
FSupp 305 

Alternative methods of commencing proceedings 

U S —Farr & Co v Cia Intercontinental De Navega¬ 
cion De Cuba, S A, C A N Y, 243 F 2d 342— 
Greenwich Marine, Inc v SS Alexandra, DC 
N Y, 225 F Supp 671, affd , C A , 339 F 2d 901 

Order directing arbitration as final and appeala¬ 
ble 

U S —Greenwich Marine, Inc v S S Alexandra, D C, 
NY, 225 FSupp 671, affd, C A, 339 F2d 901 
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79. U S —Instituto Cubano De Estabihzacion Del 
Azucar v The Firbranch, D.CNY, 130 FSupp 
170 

N \ —Greene Steel ft Wire Co v. F W Hartmann ft 
Co, 235 N Y S 2d 238, affd 247 N.Y S 2d 1008, 20 
AD 2d 683, motion dism 198 NE2d 914, 14 
N Y 2d 688, 249 N Y S 2d 886 

Stay held warranted 

U S —Mitsubishi Shoji Kaisha Limited v. MS Galini, 
DCTex, 323 F.Supp 79—Tokyo Boeki (USA), 
Inc v S S Navanno, D C N Y, 324 F Supp 361— 
Global Maritime Leasing Panama, Inc v M/S 
North Breeze, D C R1, 349 F Supp 779 
Stay held not warranted 

U S—Nederlandse Erts-Tankersmaatschappy, N.V v 
Isbrandtsen Co, CA.NY, 339 F2d 440—Gulf 
Central Pipeline Co, v Motor Vessel Lake Placid, 
DC La, 315 FSupp 974 

80. US—Instituto Cubano De Estabihzacion Del 
Azucar v The Firbranch, supra, n. 79—Petition of 
Dover S S Co., D.C N Y, 143 F.Supp. 738—Tai¬ 
wan Nav Co v Seven Seas Merchants Corp, 
D C.N Y, 172 F.Supp. 721-Lobo ft Co. v Plym¬ 
outh Nav Co. of Monrovia, D.CN.Y, 187 
F Supp 859—Greenwich Marine, Inc. v. S S. Al¬ 
exandra, D.C.N.Y,, 225 FSupp 671, affd,, CA., 
339 F,2d 901—Import Export Steel Corp v Mis¬ 
sissippi Val. Barge Line Co, D.C.N.Y., 245 
FSupp, 249, affd. m part, revd. in part on oth. 
grds, CA, 351 F.2d 503, reh den., CA, 356 
F2d 109—Vainqueur Corp v. Lam bom ft Co, 
D.C.N.Y., 305 F.Supp. 1007. 

Arbitrators held not disqualified 

U.S—Sanko S.S, Co. Ltd v. Cook Industries, Inc, 
D.C.N.Y, 352 F.Supp, 386, revd. on oth grds., 
C.A., 495 F 2d 1260. 

81. U.S—San Martine Compania De Navegacion, 
S A v. Saguenay Terminals Limited, CA,Hawaii, 
293 F,2d 796—Oinoussian S,S. Corp of Panama v. 
Sabre Shipping Corp, D.C.N.Y., 224 F.Supp. 807 
—Farr Whitlock Dixon ft Co. v S.S. General 
Tsakalotos, DC.NY, 244 FSupp. 544-Eastem 
Marine Corp. v, Fukaya Trading Co, S.A., C.A. 
La., 364 F.2d 80, cert. den. 87 S.Ct. 508, 385 U.S. 
971, 17 LEd.2d 435. 
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Jurisdiction of arbitrators not exceeded 

U S —Application of States Marine Corp, of Del, D C 
NY, 127 FSupp 943—El Navigators, Inc v 
Cargill, Inc, D C N Y, 218 F Supp 232 
Partiality 

U S —Saxis S S Co v Multifacs Intern Traders, Inc, 
CANY, 375 F2d 577 

Subpoena duces tecum 

U S —Commercial Metals Co v International Union 
Manne Corp, D C N Y, 318 F Supp 1334 

82, U S —Harbor Island Spa, Inc v Norwegian 
American Line A/S, D C N Y„ 314 F Supp 471— 
Fukaya Trading Co, SA v Eastern Manne 
Corp, D C La, 322 F Supp 278 

NY—First Nat Oil Corp v Arneta, 151 NYS2d 
309, 2 Misc2d 225, affd 157 N Y S 2d 313, 2 
AD 2d 590, rearg and app den 159 NYS2d 
673, 3 A D 2d 672, app dism 163 N Y S,2d 604, 2 
N Y 2d 992, 143 N E 2d 341—Cocotos S S of Pan¬ 
ama, S A v Hugo Neu Corp, 193 N YS2d 321, 
20 Misc 2d 607 
Award confirmed 

U S —Application of States Manne Corp of Del, su¬ 
pra, n. 81 

Modification and correction of award 
U S —Sociedad Armadora Anstomems Panama, S A v 
Tn-CoastSS Co, DON Y, 184 FSupp 738—El 
Navigators, Inc v Cargill, Inc, DCNY, 218 
FSupp 232 

Third parties not affected 
US—Saxis SS Co Multitacs Intern Traders, Inc, 
CANY, 375 F2d 577 
Enforcement of award in rem 
U S —Diana Compania Mantime, S.A of Panama v 
Subfreights of S.S Admiralty Flyer, D C N Y, 280 
FSupp, 607 

Matters concluded by award 
U.S—Diana Compania Mantime, S.A of Panama v 
Subfreights of S S Admiralty Flyer, D C N.Y, 280 
FSupp 607 

Conforming or setting aside 
(2) Personam award confirmed in rem against vessel 
US—Rainbow Line, Inc v M/V Tequila, DC.N.Y., 
341 FSupp 459, affd,, CA, 480 F2d 1024. 
Findings 

US—Sanko SS Co., Ltd. v Cook Industries, Inc, 
DCNY, 352 FSupp 386, revd on oth. grds., 
CA, 495 F2d 1260 

83. U S —Western Canada S S Co v, Cia. De Nav 
San Leonardo, D C N.Y, 105 F Supp. 452. 

Held party 

U S,—Rainbow Line, Inc v M/V Tequila, D.C N.Y,, 
341 FSupp, 459, affd, C.A., 480 F.2d 1024. 

85. US—Thcofano Mantime Co., Limited v 9,551 - 
19 Long Tons of Chrome Ore on Board The 
Aliakmon, DC.Md., 122 F.Supp. 853—Aegean 
(Shipbrokers) Limited v Hennksen’s Rederi A/S, 
D C.Mass., 165 F.Supp. 939—Petition of Steam¬ 
ship Co of 1949, DC N.Y,, 167 F.Supp 189— 
U.S. v. Cia. Naviera Continental, S.A, D.C.NY, 
202 F.Supp 698—Lowry ft Co. v. S S. Le Moyne 
D’Iberville, D.C.N.Y., 253 F.Supp 396, app. 
dism,, C.A., 372 F.2d 123—Federal Conimerce ft 
Nav. Co. v. Kanematsu-Gosho, Limited, C.A. 
N.Y., 457 F,2d 387, 

N.Y.—A/S J. Ludwig Mowinckels Reden v. Dow 
Chemical Co., 255 N,E,2d 774, 25 N.Y.ld 576, 307 
N.Y,$.2d 660, cert. den. 90 S.Ct. 1844, 398 US. 
939, 26 L.Ed.2d 272—Vigo SS. Corp. v. Marshlp 
Corp. of Monrovia, 257 NE2d 624, 26 N.Y.2d 
157, 309 N.Y.S.2d 165, motion den 261 N.R2d 
112, 27 N.Y,2d 535, 312 N.Y,S,2d 1003, cert den 
91 S.Ct. 36, 400 US, 819, 27 L.Ed.2d 46. 
Particular matters held subject to arbitration 
under agreement 

(6) U.S.—Trafalgar Shipping Co. v International 
Mill Co., C.A N.Y, 401 F.2d 568—Miletic v. Holm and 
Woniild, D.C.N.Y., 294 F.Supp, 772-Michael v. S S 
Thanasis, D.C,Cal., 311 FSupp, 170—Joeeph Muller 
Corp, Zurich v, Societe Anonyme De Gerance Bt 
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D’Armement, D C N Y, 314 F Supp 439, affd in part, 
revd in part on oth grds, CA, 451 F2d 727, cert 
den 92 S a 1609, 406 U S 906, 31 L Ed 2d 816—Har¬ 
bor Island Spa, Inc v Norwegian America Line A/S, 
DCNY, 314 FSupp 471—Kurt Orban Co v SS 
Clymema, DCNY, 318 F Supp 1387 
NY—A/S J Ludwig Mowinckels Reden v Dow 
Chemical Co, 297 N YS2d 1011, 31 AD 2d 372, 
affd, 255 N E 2d 774, 25 N Y 2d 576, 307 N Y 
S2d 660, cert den 90 SQ 1844, 398 US 939, 26 
L Ed 2d 272 

Matters held not subject to arbitration 

U S —Petition of Kmoshita & Co., C A N Y, 287 F 2d 
951—Savannah Sugar Refining Corp v SS Hud¬ 
son Deep, D C N Y, 288 F Supp 181 
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91. U S —Son Shipping Co v DeFosse & Tanghe, 
DCNY, 96 F Supp 595, revd on oth grds, 
CA, 199 F2d 687 

Cargo damage 

U S —Ministry of Commerce, State Purchases Director¬ 
ate of Athens, Greece v Manne Tankers Corp, 
DCNY, 194 FSupp 161 

92. Incorporation by reference 

US —Lowry v, Co v SS Le Moyne D’Iberville, D C 
N Y, 253 F Supp 396, app dism, C A, 372 F 2d 
123 

93. U S —Ministry of Commerce, State Purchases Di¬ 
rectorate of Athens, Greece v Manne Tankers 
Corp, DCNY, 194 FSupp 161—US v Cia 
Naviera Continental, S A, D C N Y, 202 F Supp 
698 

94. However, an express reference to and incorpo¬ 
ration of all terms and conditions of a charter 
party includes an arbitration clause 

U S —Son Shipping Co v De Fosse & Tanghe, C A , 
199 F 2d 687—Cia Naviera Somelga, S A v M 
Golodetz & Co, D C Md , 189 F.Supp 90—Lowry 
& Co v. SS Nadir, DCNY, 223 FSupp 871— 
Kurt Orban Co v SS Clymema, DCNY, 318 
FSupp 1387 

95. US—Cargo Camers v Ene & St Lawrence 
Corp, D.C N Y, 105 F.Supp 638—Empresa Mar¬ 
itime Dc Transportes, S.A v Transatlantic & Pac 
Corp, DCN.Y, 200 FSupp 520—Demsey & 
Associates, Inc v Steamship Sea Star, C A N.Y, 
461 F2d 1009 

NY—Smith v. Polar Cia De Navegacion, Ltda, 181 
NYS2d 368, 15 Misc2d 30L 

Issue joined on merits 

(2) Other statements 

U S —'Tskalotos Nav. Corp v Sonaco, Sociedad Inter¬ 
national De Comercio S.A., D C N Y, 259 F Supp 
210—Sulphur Export Corp v Cambean Clipper 
Lines* Inc., DC La, 277 FSupp 632 

Particular acts held to constitute waiver 
U.S.—Demsey & Associates, Inc v Steamship Sea Star, 
DCN.Y, 321 FSupp. 663, affd in part, revd in 
part on oth. grds C A, 461 F 2d 1009 

Particular acts held not to constitute waiver 
U $ —Craig Shipping Co. v. Midland Overseas Shipping 
Corp.* DCNY, 259 F Supp. 929—Carcich v Re¬ 
den A/B Nordte, C AN Y, 389 F2d 692 
N Y —Terminal Auxiliar Mantima, S.A v Winkler 
Credit Corp, 189 N.Y.S 2d 655, 6 N Y 2d 294, 160 
N.E2d 526 

U.S —Petition of Nortuna Shipping Co, G A N Y, 231 
F2d 528, cert den 76 SO. 1028, 351 US 964, 
100 L.Ed. 1484—Sociedad Armadora Anstomems 
Panama, S A. v. Union Des Consommateurs De 
Ferrailles De France, D C N Y, 244 F Supp 653 

Determination of question of waiver 

U.S.—Lowry A Co. v. S.S. Le Moyne DTberville, D C 
NY., 253 FSupp 396, app dism., CA, 372 F2d 
123—Graig Shipping Co v Midland Overseas 
Shipping Corp, D C N.Y, 259 F Supp. 929. 


Waiver determined by court 

U S —Tskalotos Nav Corp v Sonaco, Sociedad Inter- 
nacional De Comercio SA, DCNY, 259 FSupp 
210 

97 US—Farr & Co v Cia Intercontinental De 
Navegacion De Cuba, S A, CANY, 243 F 2d 
342—Chatham Shipping Co v Fertex S S Corp, 
C A N Y , 352 F 2d 291—Commercial Metals Co 
v International Union Manne Corp, DCNY, 
294 F Supp 570 

98. US—Instituto Cubano De Estabilizacion Del 
Azucar v The Firbranch, DCNY, 130 F Supp 
170—Chatham Shipping Co v Fertex SS Corp, 
D C N Y , 239 F Supp 114, affd, C A , 352 F 2d 
291 

99. US—Michael v S S Thanasis, DC Cal, 311 
FSupp 170 

1. US —Son Shipping Co v De Fosse & Tanghe, 
CANY, 199 F2d 687—Petition of Nortuna 
Shipping Co, C A N Y , 231 F 2d 528, cert den 
76 SQ 1028, 351 US 964, 100 LEd 1484 

Statute of Limitations 

U S —Petition of Nortuna Shipping Co, C A N Y , 231 
F2d 528, cert den 76 S Q 1028, 351 US 964, 
100 L Ed 1484 

3. US —Dover SS Co v Summit Indus Corp, D C 
N Y, 148 F Supp 206 

page 686 

6. NY —Sociedad Mantima San Nicolas, S A v Pan- 
galante Compama Naviera, S A , 248 N Y S 2d 
143, 21 AD 2d 43 

§ 34. Charterer as Owner Pro Hac 
Vice 

Library References 
Shipping <s=>41. 

8. US —Guzman v Pichinlo, Puerto Rico, 82 SCt 

1095, 369 US 698, 8 L Ed 2d 205—Lopez v 
Atlanta-Schiffahrts—G M B H, DC Puerto Rico, 
259 F Supp 949 

9. US —Travis v Poseidon Lines, D C Ill, 203 

FSupp 129 

13, U S —Fitzgerald v A L Burbank & Co, C A 
NY, 451 F2d 670 

Fla — Potashmck-Badgett Dredging Inc v Whitfield, 
App , 269 So 2d 36 

14. US —Fitzgerald v A L Burbank & Co, CA 
NY, 451 F2d 670 

page 687 

16. U S —F Jacobus Transp Co v Gallagher Bros 
Sand & Gravel Corp, DCNY, 161 FSupp 
507—Lcotta v The Esparta, DCNY, 188 
FSupp 168—Guzman v Pichinlo, Puerto Rico, 
82 S Ct. 1095, 369 U S 698, 8 L Ed 2d 205—Tra¬ 
vis v Poseidon Lines, D C Ill, 203 F Supp 129— 
Reed v SS Yaka, Pa, 83 SCt 1349, 373 US 
410, 10 L Ed 2d 448, reh den 84 S Ct 27, 375 
US 872, 11 L Ed 2d 101—Lopez v Atlanta- 
Schiffahrts-G M6H DC Puerto Rico, 259 
FSupp 949—B W King, Inc v Consolidated 
Iron & Metal Co, DCNY, 310 FSupp 471— 
Fitzgerald v. A L Burbank & Co, C A N Y, 451 
F2d 670 

Cal—Apodoca v. Schiffahrbgesellschafl De Vnes & 
Co, 18 CalRptr 869, 199 CA2d 605 

Fla—Potashmck-Badgett Dredging Inc v Whitfield, 
App, 269 So 2d 36 

Wash —Peterson v McDonald, 480 P 2d 774, 4 Wash 
App 99 

17. U S —Ruiz Pichinlo v Maysonet Guzman, C A 
Puerto Rico, 290 F 2d 812, revd on oth grds 82 
S a 1095, 369 U S. 698, 8 L Ed 2d 205 

18. U S —Allen N Spooner & Son, Inc v Connecti¬ 
cut Fire Ins Co, DCNY, 206 FSupp 495, 
revd on oth grds, C A, 314 F.2d 753, cert den 
84 SCt 56, 375 US 819, 11 LEd 2d 54. 

19. US—President of India By and Through Di¬ 
rector of India Supply Mission v West Coast S S 


SHIPPING §34 

Page 692 

Co, DCOr, 213 FSupp 352, affd, CA, 327 
F2d 638, cert den 84 SCt 1222, 377 US 924, 
12 LEd2d 216—Miller v Union Barge Line 
Corp, DC Pa, 299 FSupp 718 

Fla—Potashmck-Badgett Dredging Inc v Whitfield, 
App, 269 So 2d 36 

24. US —Randolph v WatermanSS Corp,DCPa, 
166 F Supp 732—Petition of Shaver Transp Co, 
DCOr, 287 FSupp 339 

Wash—Peterson v McDonald, 480 P2d 774, 4 Wash 
App 99 

Demise charter is bailment 

U S —McDonough Const Co v H B Fowler & Co, 
DCLa, 281 FSupp 90 

25 US —Reed v Steamship Yaka, C A Pa, 307 F 2d 
203, revd on oth grds 83 S Ct 1349, 373 U S 
410, 10 L Ed 2d 448, reh den 84 SCt 27, 375 
US 872, 11 L Ed 2d 101 

29. U S —Pope & Talbot v Hawn, Pa, 74 S Ct 202, 
346 U S 406, 98 L Ed 143—Automobile Ins Co 
of Hartford, Conn v United Fruit Co.DCNY, 
122 FSupp 238, affd, CA, 224 F2d 72, cert 
den 76 SCt 138, 350 US 885, 100 LEd 780— 
Sandis v SS Paramanna, DCVa, 216 FSupp 
794—Khshewich v Mediterranean Agencies, Inc, 
DCNY, 302 FSupp 712 

Cal—Assistance, Inc v Teledyne Industries, Inc, 112 
CalRptr 418, 37 C A 3d 644 

Fla—Potashmck-Badgett Dredging Inc v Whitfield, 
App, 269 So 2d 36 

N Y —Mazzella v Pittston Stevedoring Corp, 135 N Y 

5 2d 169, 284 AppDiv 984 

Wash —Peterson v McDonald, 480 P 2d 774, 4 Wash 
App 99 

Demise need not be of bare boat 

U S —Ruiz Pichinlo v Maysonet Guzman, C A Puerto 
Rico, 290 F2d 812, revd on oth grds 82 SCt 
1095, 369 US 698, 8 LEd 2d 205 

30. Time charter 

U S —Cia Estrella Blanca, Ltda v S.S Nictnc, D C 
Or, 247 FSupp 161, affd, CA, 368 F2d 575 

31. US—Gnllea v US, CANY, 229 F2d 687- 
Guzman v Pichinlo, Puerto Rico, 82 S Ct 1095, 
369 US 698, 8 LEd2d205 

page 688 

32. US—Pure Oil Co v M/V Caribbean, DCLa, 
235 F Supp 299, affd, C A, 37 F 2d 121 

Cal —Assistance, Inc v Teledyne Industnes, Inc, 112 
CalRptr 418, 37 C A 3d 644 

33. US—Travis v, Poseidon Lines, DC Ill, 203 
F.Supp 129 

34. US—Sandis v SS Paramanna, DCVa, 216 
FSupp 794 

40. Fla —CJJS. cited in Potashmck-Badgett Dredg¬ 
ing, Inc v Whitfield, App, 269 So 2d 36, 43 

42. US—Sandis v SS Paramanna, DCVa, 216 
FSupp 794 

page 689 

64. Cal —Assistance, Inc v Teledyne Industnes, Inc, 
112 Cal Rptr 418, 37 C A 3d 644 

65. Cal —Apodoca v Schiffahrlsgesellschaft De Vnes 

6 Co, App, 18 CalRptr 869, 199 CA2d 605 

page 691 

93. Cal—Assistance, Inc v Teledyne Industnes, Inc, 
112 Cal Rptr 418, 37 C A 3d 644 

96. US—Bergan v International Freighting Corp, 
CANY, 254 F2d 231 

page 692 

37. U S.—C-J.S cited in Pacific Vegetable Oil Corp 
v M/S Norse Commander, D C Tex, 264 F Supp 
625, 627—Coastal States Petrochemical Co v 
Montpelier Tanker Co, DC Tex, 321 FSupp 
212 . 



80 CJS 52 


§34 SHIPPING 

Page 693 

page 693 

38. US—Coastal States Petrochemical Co v 
Montpelier Tanker Co, DC Tex, 321 FSupp 
212 

40, US —C.J.S. cited in Pacific Vegetable Oil Corp 
v M/S Norse Commander, D C Tex, 264 F Supp 
625. 

page 694 

52. Arrangement as bareboat charter rather 
than time charter 

U S —American Cement Corp v Healy Tibbitts Const 
Co, DC Cal, 249 FSupp 891, affd, CA, 371 
F2d 525 

56. US—B W King, Inc v Consolidated Iron & 
Metal Co, DCNY, 310 FSupp 471 

58. US—In re Marine Sulphur Transport Corp, 
D C N Y, 312 F Supp 1081, affd in part, revd in 
part on oth grds, C A, 460 F 2d 89, cert den 93 
SCt 318, 326, 409 US 982, 34 LEd2d 246 

Agreement making shipowner’s employees or 
stevedore charterer’s sub-employees 

US—Bergan v International Freighting Corp, CA 
NY, 254 F2d 231—Mondella v SS Elie V, 
DCNY, 223 FSupp 390 

59. US—Mondella v SS Elie V, DCNY, 223 
FSupp 390 

page 695 

65. Wash—Peterson v McDonald, 480 P2d 774, 4 
WashApp 99 

page 696 

91. U S —Wyche v OldendorfT, D C Va, 284 F Supp 
575 

93. US-<xnllea v US, CANY, 232 F 2d 919— 
Gural v Terry Contracting, Inc, DCNY, 178 
FSupp 766—US v Barge CBC 603, DC La, 
233 FSupp 85 

Charterer not liable for injury 

US—Randolph v Waterman SS Corp, DC Pa, 166 
F Supp 732—Mondella v S S Ellie V, D C N Y, 
223 FSupp 390—Wyche v OldendorfT, DCVa, 
284 FSupp 575 

NY—McFail v Compagme Mantime Beige (Lloyd 
Royal) SA, 107 NEd2d 463, 304 NY 314 

page 697 

94. Fla—Rountree v A P Moller SS Co, App, 
218 So 2d 771 

96. U S —Petition of Rice, C A N Y, 294 F 2d 272 

98. US—Hoodye v Bruusgaard Krosterud Skibs 
A/S Drammen, Norway, DC Tex, 197 FSupp 
697—Buthusien v Central Gulf S S Corp , D C 
Pa, 217 FSupp 903—Habrat v US, DC Pa, 
310 FSupp 618 

Cal—Apodoca v Schiffahrlsgesellschaflt De Vnes & 
Co, App, 18 CaIRptr 869, 199 CA2d 605 

99. US—Habrat v US, DCPa, 310 FSupp 618 
Time charterer not liable to injured owner 

U S —Delta Engineering Corp v Scott, C A La, 322 
F2d 11, reh den 325 F 2d 432, cert den 84 S Ct 
1164, 377 US 905, 12 LEd2dl76 

4. U S.—Mickle v The Hennette Wilhelmme Schulte, 
DCCal, 188 FSupp 77 

5. US —Hawn v. Pope & Talbot, Inc, C A Pa, 198 

F2d 800, affd 74 SCt 202, 346 US 406, 98 
LEd 143 

6 . US—Pennsylvania R Co v McAllister Bros, 
Inc, DCNY, 137 FSupp 788, afTd, C.A, 240 
F 2d 423—Blair v U S Steel Corp, C A Pa, 444 
F2d 1390, cert den 92 SCt 681, 404 US 1018, 
30 L Ed 2d 666, rah den 92 S Ct 938, 405 U S 

, 948,30 LEd.2d 818. 

Cal.—Apodoca v. Schiffahrlsgcsellschaft De Vries & 
Co, App, 18 CaIRptr 869, 199 C.A 2d 605 

N Y —McFail v, Compagnie Mantime Beige (Lloyd 
Royal) S.A., 107 NE2d 463, 304 N Y 314 


7. US —Haskins v Point Towmg Co, C A Pa, 421 

F2d 532, cert den 91 SO 68, 400 US 834, 27 
LEd 2d 66 

page 698 

8. Duty of due care 

U S —Delta Engmeenng Corp v Scott, C A La, 322 
F 2d 11, reh den 325 F 2d 432, cert den 84 S Ct 
1164, 377 US 905, 12 LEd 2d 176 

12. N Y —Gambello v Eastport S S Corp, 117 N Y 
S 2d 824 

No indemnity from charterer 

13. Indemnification 6f charterer for expenses 
US—D/S Ove Skou v Hebert, CATex, 365 F2d 

341, cert den 91 SCt 139, 400 US 902, 27 
L Ed 2d 139 

Indemnification of charterer for counsel fees 
U S —D/S Ove Skou v Hebert, C A Tex , 365 F 2d 
341, cert den 91 SCt 139, 400 US 902, 27 
LEd 2d 139 

A charterer may, of course, agree to 
assume the duty to indemnify the ship¬ 
owner for injury, 155 depending on the 
intent of the parties. 1510 and under 
appropriate circumstances the obli¬ 
gation to so mdemnify may not be 
implied as a fact. 1515 

15.5. US—Drago v A/S Inger, DCNY, 194 
FSupp 398, affd, CA, 305 F2d 139, cert den 
83 SCt 292, 371 US 925, 9 LEd 2d 232 
15.10. US—Drago v A/S Inger, DCNY, 194 
F Supp 398, affd , C A, 305 F 2d 139, cert den 
83 S Ct 292, 371 U S 925, 9 L Ed 2d 232 
15.15. US—Miletic v Holm and Wonsild, DC 
NY, 294 FSupp 772 

Contract of indemnity not implied 
U S—Drago V A/s Inger, D C N Y , 194 F.Supp 398, 
affd, C A, 305 F 2d 139, cert den 83 S a 292, 
371 US 925, 9 LEd 2d 232—D/S Ove Skou v 
Hebert, C A Tex, 365 F 2d 341, cert den 91 S a 
139, 400 US 902, 27 LEd 2d 139 
18. U S —Reed v S S Yaka, Pa, 83 S Ct 1349, 373 
U S 410, 10 L Ed 2d 448, reh den 84 S Ct 27, 
375 US 872, 11 LEd 2d 101 

20. U S —Mickle v The Hennette Wilhelmme 
Schulte, DCCal, 188 FSupp 77—Reed v SS 
Yalta, Pa , 83 S Ct 1349, 373 U S 410, 10 L Ed 2d 
448, reh den 84 SCt 27, 375 US 872, 11 
LEd 2d 101—MicuJka v American Mail Line, 
Limited, D C Or, 229 F Supp 665 

21. US—Pennsylvania R Co v McAllister Bros 
Inc, DCNY, 137 FSupp 788, affd , C A , 240 
F 2d 423—Hertel v American Export Lines, Inc, 
DCNY, 225 FSupp 703—Miller v Union 
Barge Line Corp , D C Pa, 299 F Supp 718 

22. Contributory negligence, etc. 

(2) Other matters 

U S —Hawn v Pope & Talbot, Inc, C A Pa, 198 F 2d 
800, affd 74 S Ct 202, 346 U S 406, 98 L Ed 143 
23 U.S —Mickle v The Hennette Wilhelmme 
Schulte, DCCal, 188 FSupp 77—Habrat v 
US, DCPa, 310 FSupp 618 

page 699 

36. U S —Rice v New York Trap Rock Corp, D C 
N Y, 198 F Supp 346, affd, C A, 294 F 2d 272 

page 700 

54. US— Leotta v The Esparta, DCNY, 188 
FSupp 168 

page 701 

55. Warranty not abrogated 

US—Iligan Intern Corp. v. SS John Weyerhaeuser, 
D.CNY, 372 FSupp 859, affd, C.A., 507 F2d 
68, cert den 95 SCt 1954, 421 US 965, 44 
L Ed 2d 452 


58. US—In re Marine Sulphur Transport Corp, 
D C N Y, 312 F Supp 1081, affd in part, revd m 
part on oth grds, C A, 460 F 2d 89, cert den. 93 
S Ct 318, 326, 409 U S 982, 34 L Ed 2d 246-Na- 
tional Manne Service, Inc v C J Thibodeaux & 
Co, DC Tex, 380 FSupp 1076, affd, C A, 501 
F 2d 940 

59. U S —Hunt Tool Co v Southern Towing & Sal¬ 
vage Co, D C La, 275 F Supp 139 

60. Wash —Peterson v McDonald, 480 P 2d 774, 4 
WashApp 99 

62. U S —Pacific Atlantic SS Co v US,DC Or, 
120 FSupp 753—McMillan Welding and Mach 
Works v General Towmg Co, DC La, 247 
FSupp 402 

§ 36. Seaworthiness, Fitness and 
Capacity of Vessel 

Library References 
Shipping <s»42(l) et seq. 
page 702 

71. US—Solet v M/V Capt H V Dufrene, DC. 
La, 303 FSupp 980—Interstate Steel Corp v 
SS Crystal Gem, DCNY, 317 FSupp 112— 
Demsey & Associates, Inc v Steamship Sea Star, 
C A N Y, 461 F 2d 1009 

Cal—Gagne v Bertram 275 P2d 15, 43 C2d 481 

Seaworthiness 

U S —Reed v Steamship Yaka, C A Pa, 307 F 2d 203, 
revd on oth grds 83 SCt 1349, 373 US 410, 10 
L Ed 2d 448, reh den 84 S Ct 27, 375 U S 872, 11 
L Ed 2d 101—Mondella v. S S Elie V.DCNY, 
223 F Supp 390—Coca Cola Co, Tenco Division 
v SS Norholt, DCNY, 333 F.Supp 946- 
Trans-Amazomca Iquitos, S.A v Georgia S S Co, 
D C Ga., 335 F Supp 935—Great Am Ins Co v 
Bureau Ventas, D.CNY, 338 F.$upp 999, affd, 
C A, 478 F 2d 235 

73. U.S— Dalzell v The St Nicholas, supra, n 71 

78. US—Reed v SS Yaka, Pa, 83 SCt 1349, 373 
US 410, 10 LEd 2d 448, rah den 84 SCt 27, 
375 US 872, 11 LEd 2d 101—Mondella v SS 
Elie V, D.CNY, 223 FSupp 390-Wyche v 
OldendorfT, DCVa, 284 FSupp, 575—Solet v 
M/V Capt H V Dufrene, D C La, 303 F.Supp 
980 

81. US—Samincorp v SS Rivadeluna, DC Del, 
276 FSupp 251 

82. US—Horn v Cia de Navegacion Fruco, SA., 
CA Ala, 404 F2d 422, cert den 89 SO 1272, 
394 US 943, 22 L Ed 2d 477—Nichimen Co, v 
M V Farland, CANY., 462 F2d 319. 

83. U S.—Demsey & Associates, Inc. v Steamship Sea 
Star, CANY,, 461 F.2d 1009. 

page 703 

86, US —Solet v M/V Capt H V. Dufrene, DC 
La, 303 FSupp 980—Neubros Corp. v. North¬ 
western Nat. Ins, Co, D C N Y, 359 F.Supp 310 

87. U S —Sousa v. Motor Vessel Canba, D.C Mass, 
360 F.Supp 971 

90. US —Dow Chemical Co v Dixie Carriers, Inc, 
D C Tex, 330 F.Supp, 1304, affd, C A„ 463 F.2d 
120, cert den 93 SO. 525, 409 US 1040, 34 
LEd 2d 490 

93. Charterer not liable 

U S —Hamilton v Canal Barge Co, Inc, D.C La, 395 
FSupp 978 

98. Waiver not shown 

U S —Thomas Jordan, Inc v Mayronne Drilling Mud, 
Chemical and Engineering Service, CA.La, 214 
F 2d 410-Kelly v Pennsylvania RCo.DCNY, 
139 FSupp 658 

Waiver shown 

U S —McAllister Lighterage Line, Inc. v Insurance Co, 
of North America, C A N Y, 244 F.2d 867, cert 
den 78 S Ct 123, 355 U S 872, 2 L Ed 2d 77, and 
78 S.Ct 123, 355 US 871, 2 L.Ed2d 76. 



80 CJS 53 


99. U S —Thomas Jordan, Inc v Mayronne Drilling 
Mud, Chemical and Engineering Service, C A La, 
214 F2d 410 

2. US—Neubros Corp v Northwestern Nat Ins 
Co, DCNY, 359 FSupp 310 

Leaks necessitating pumping does not constitute 
unseaworthiness 

U S —Petition of Mahoney, D C N H , 255 F Supp 310 

page 704 

5. US —Grace Lines, Inc v Central Gulf SS Corp, 

C A La, 416 F 2d 977, cert den 90 SCt 1843, 
398 US 939, 26 L Ed 2d 271 

6. US —McAllister Lighterage Line, Inc v Insurance 

Co of North America, DCNY, 143 FSupp 
697, revd on oth grds, C A , 244 F 2d 867, cert 
den 78 S O 123, 355 U S 872, 2 L Ed 2d 77, and 
78 SCt 123, 355 US 871, 2 LEd2d 76 

Vessel held unseaworthy 

U S —McAllister Lighterage Line, Inc v Insurance Co 
of North America, CANY, 244 F 2d 867, cert 
den 78 S Ct 123, 355 U S 872, 2 L Ed 2d 77, and 
78 S Ct 123, 355 U S 871, 2 L Ed 2d 76—Samin- 
corp v S S Rivadeluna, D C Del, 276 F Supp 251 

10. Wooden barge with slight leakage not un¬ 
seaworthy 

U S —American Cement Corp v Healy Tibbitts Const 
Co, DC Cal, 249 FSupp 891, affd, CA, 371 
F2d 525 

17* U S —Berti v Compagme De Navigation Cypnen 
Fabre, CAN.Y, 213 F2d 397 

Agents of charterer 

U.S —Selcamenca, Inc v S S Barberbrook, DCNY, 
390 FSupp 462 

18. US—Armstrong v Chambers and Kennedy, 
DC Tex, 340 F.Supp 1220 Affd, in part, revd 
m part on oth grds, C A, 499 F 2d 263, reh den 
512 F2d 1061, cert dism 96 SCt 163, 423 US 
886, 46 LEd2d 118 

21. Owner not liable 

La —H B “Buster" Hughes, Inc v Bernard, App, 306 
So 2d 785, affd, cause remd, Sup, 318 So 2d 9, 
app after remand, App, 355 So 2d 1027 

page 705 

30. US—Horn v, Cia de Navegacion Fruco, SA, 
C A Ala, 404 F 2d 422, cert den 89 S Ct 1272, 
394 U S 943, 22 L.Ed.2d 477—Neubros Corp v 
Northwestern Nat Ins. Co, DCNY, 359 
F.Supp 310 

page 706 

53. US— Kcrr-McGee Corp v Law, CAVa, 479 
F2d 61 

54. US.—Grilles v US, CAN.Y., 229 F2d 687 

NY —Gtmbello v Eastport, SS Corp, 117 NYS2d 

824 

Duty of owner 

U,S— Petition of Shaver Transp Co, D.COr., 287 
F.$upp 339 

Unseaworthinett created by negligence of char¬ 
terer 

US.—Petition of Shaver Transp. Co, DC.Or., 287 
F.Supp. 339 

55. Obligation held not relieved 

U $ —McAllister Lighterage Line, Inc. v. Insurance Co 
of North America, C A.N.Y., 244 F 2d 867, cert 
den. 78 $ Ct 123, 355 U.S. 872, 2 L Ed.2d 77, and 
78 $.Ct 123, 355 U S 871, 2 L Ed 2d 76, 

Bareboat charter 

U.S.—Solet V. M/V Opt H v Dufrene, D CLa. 303 

F.Supp. 980 

Doctrine operable seaward of gangplank 

U.S.—Yocbim v, Lykes Bros SS Co, Inc., D.CLa., 
444 FSupp 6. 


page 707 

59. U S —Compagma Di Navigazione Mauritius 
Rome v Kulukundis, DCNY, 182 F Supp 258, 
affd, CA, 277 F2d 161—Ramos v Beauregard, 
Inc, C A Puerto Rico, 423 F 2d 916, cert den 91 
SCt 101, 400 US 865, 27 L Ed 2d 104 

61. US—Kerr-McGee Corp v Law, CAVa, 479 
F 2d 61 

64. US —Nichimen Co v MV Farland, 462 F2d 
319 

67. U S —Todd Shipyards Corp v Lee & Simmons, 
Inc, D C N Y , 109 F Supp 442 

75. Duty owed to workman on ship 

U S —Hawn v Pope & Talbot, Inc, C A Pa, 198 F 2d 
800, affd 74 S Q 202, 346 U S 406, 98 L Ed 143 

page 708 

78. Ship not engaged in foreign commerce by 
agreement 

U S —In re Marine Sulphur Queen, CANY, 460 F 2d 
89, cert den 93 S Ct 318, 326, 409 US 982, 34 
L Ed 2d 246 

79. U S —U S v M/V Manlena P, C A Va, 433 F 2d 
164 

82. U S —lonion S S Co of Athens v United Distill¬ 
ers of America, Inc, C A La, 236 F 2d 78 

83. U S —lonion S S Co of Athens v United Distill¬ 
ers of America, Inc , C A La, 236 F 2d 78 

page 709 

88. US—Solet v M/V apt H V Dufrene, DC 
La, 303 F Supp 980 

Hidden defects 

U S —Rothman v U-Steer-It, Inc, C A Fla, 247 F 2d 
803 

Not favored 

U S —Neubros Corp v, Northwestern Nat Ins Co, 
DCNY, 359 FSupp 310 

89. Waiver not shown 

U S —Neubros Corp v Northwestern Nat Ins Co, 
DCN.Y, 359 FSupp 310 

91. U S —Mayronne Drilling Mud, Chemical & Engi¬ 
neering Service v Thomas Jordan, Inc , D C La, 
117 FSupp 86, affd, CA, 214 F2d 410 

95. Not diligence in obtaining certificate of 
seaworthiness 

US—Petition of Southern Transp Co, DCVa, 211 
FSupp 940 

Doubt resolved against owner 

US—Petition of Southern Transp Co, D.CVa, 211 
FSupp 940 

96. US —Mayronne Drilling Mud, Chemical & Engi¬ 
neering Service v Thomas Jordan, Inc, supra, n 
91—United Distillers of America v The Ionian 
Pioneer, D C La, 130 F Supp 647, affd, C A, 
236 F2d 78 

§ 37. Readiness and Dispatch of 
Vessel 

page 714 

77. U S —West Africa Nav , Limited of Monrovia v 
Ore & Ferro Corp, DCNY, 199 FSupp 771 

§ 39. Voyage 

page 717 

34. Deviation held not shown 

U S —American Trading St Production Corp v Shell 
Intern Marine Limited, CANY, 453 F2d 939 

Deviation from the anticipated route 
has been held not to justify the shipper 
charging a greater rate. 505 


SHIPPING §40 

Page 721 

50.5. Closing of Suez Canal 

U S —American Trading & Production Corp v Shell 
International Marine, Limited, DCNY, 343 
FSupp 91 

Doctrine of frustration of commercial impracti¬ 
cability held inapplicable 
U S —American Trading & Production Corp v Shell 
International Marine, Limited, DCNY, 343 
FSupp 91 

page 718 

Where master is placed in dilemma 
by charterer's breach of contract in 
directing vessel to unsafe port, entire 
burden of responsibility for safety of 
vessel cannot be shifted to master 605 

60.5. US—American President Lines, Limited v 
US, DCCal, 208 FSupp 573 

§ 40. Receiving and Discharging 
Cargo 

61. US—Revel v American Export Lines, Inc DC 
Va, 162 F Supp 279, motion den, C A , 262 F 2d 
122, affd 266 F 2d 82 

62. U S —De Van v Pennsylvania R a , D C Pa, 
167 F Supp 336—Dow Chemical Co v S S Giov- 
anella D’Amico, D C N Y, 297 F Supp 699—Ni¬ 
chimen Co v MV Farland, CANY, 462 F2d 
319 

63. US —Connecticut Adamant Plaster Co v James 
McWilliams Blue Line, Inc, DCNY, 149 
F Supp 122, affd, C A, 253 F 2d 785—Mondella 
v SS Ehe V, D CN Y, 223 F Supp 390—Inter¬ 
national Drilling Co, N V v M/V Donefs, D C 
Tex, 291 F Supp 479 

64. US—Sandis v SS Paramanna, DCVa, 216 
FSupp 794—Nichimen Co v MV Farland, 
CANY, 462 F2d 319 

65. U S —Demsey & Associates, Inc v Steamship Sea 
Star, C A N Y, 461 F 2d 1009—Nichimen Co. v 
MV Farland, CANY, 462 F2d 319 

66. U S —Palazzolo v Pan-Atlantic S S Corp, C A 
NY, 211 F2d 277, affd 76 SQ 232, 350 US 
124, 100 L Ed 133 

69. U S —Connecticut Adamant Plaster Co v James 
McWilliams Blue Line, Inc, CANY, 253 F 2d 
785 

71. US—Grace Lines, Inc v Central Gulf SS 
Corp, CALa, 416 F2d 977, cert den 90 SQ 
1843, 398 U S 939, 26 L Ed 2d 271 

page 719 

75. U S —Curtis v A Garcia y Ga, Ltda, C A Pa, 
241 F2d 30—Spearman v Sterling S S Co, DC 
Pa, 171 FSupp 287—Ga De Navegacion Fruco, 
SA v M/S Heinz Horn, DC Ala, 233 FSupp 
637, affd in part, revd m part on oth grds, C A, 
404 F2d 422, cert den, 89 SO 1272, 394 US 
943, 22 L Ed 2d 477 

NY—McFall v Compagme Mantime Beige (Lloyd 
Royal) S A, 107 NE2d 463, 304 N Y 314 

76. US—Horn v Cia de Navegacion Fruco, SA, 
C A Ala, 404 F 2d 422, cert den 89 S Ct 1272, 
394 US 943, 22L.Ed2d477 

page 720 

96. US—Mondella v. S,S Ehe V, DCNY, 223 
F Supp 390—International Drilling Co, N V v 
M/V Donefe, DC Tex, 291 FSupp 479—In re 
Complaint and Petition of International Marine 
Development Corp, C A Miss, 451 F 2d 763 
1. US—US, v, Atlantic Refining Co, DCNJ., 112 
FSupp 76 

12. U S —Paliaga v Luckenbach S S Co, CANY, 
301 F2d 403 

page 721 

14. US—Ray v Compania Nanera Continental, 
S A, D CMd , 203 F Supp 206 



§40 SHIPPING 

Page 721 

Implied warranty of performance 

US—American Export Lines v Norfolk Shipbuilding 
& Drydock Corp, C A Va, 336 F 2d 525—Pacific 
Far East Lme v California Stevedore & Ballast 
Co„ D C Cal, 238 F Supp 956—Demsey & Asso¬ 
ciates, Inc v Steamship Sea Star, CANY, 461 
F 2d 1009 

15, US—Crumady v The Joachim Hendnk Fisser, 
N J, 79 S.Ct 445, 358 U S 423, 3 L Ed 2d 413, on 
remd, DC, 176 FSupp 595, affd, CA, 272 
F 2d 396 

18. US—Ray v Compama Naviera Continental, 
SA, DCMd, 203 FSupp 206 

§ 41. Expenses 

Library References 
Modern Legal Forms Ch 63, 
Ships and Vessels. 

21. US—Warner v The Bear, DC Alaska, 126 
F Supp 529, 15 Alaska 370-Skibs A/S Awilco v 
Standard Fruit Co, D C La, 228 F Supp 927, 
affd 327 F2d 668 

page 722 

The terms of the charter party govern 
as to whether the shipowner or the 
charterer is responsible for other ex¬ 
penses. 345 
34.5. Use tax 

La.—Offshore Transp Corp v Continental Oil Co, 
App, 158 So 2d 254 
Cost of engines 

US—Kane v Motor Vessel Leda, DC La, 355 
FSupp 796, affd, C A, 491 F2d 899, reh den 
493 F2d 1405, two cases, cert den 95 S Ct 120, 
419 US 865, 42 LEd 2d 102 

Canadian income taxes 

U S —American Marine & Machinery Co v Consum¬ 
ers* Gas Co, D CTenn , 379 F Supp 82 
38. U S —A/S Acadia v Curtis Bay Towing Co of 
Pa, DC Pa, 304 FSupp 1050 
42. US—Federal Commerce & Nav Co v US, 
DC NY, 305 FSupp 1025 

53. Charge held export tax and not wharfage 
charge 

U S —Sociedad Armadora Anstomems Panama, S A v 
5020 Long Tons of Raw Sugar, C A Pa, 223 F 2d 
417 

page 723 

65, US—Cooper Stevedonng of La, Inc v Alter 
Co, DC La, 230 FSupp 991 

page 724 

79. U S —Liberty Nav & Trading Co v Konoshita & 
Co, Limited, Tokyo, DC NY, 178 FSupp 729, 
mod on oth grds, C A, 285 F 2d 343, cert den 
81 S,Ct 1904, 366 US 949, 6 LEd 2d 1242 

$ 42. Charter Money and Other 
Compensation 

Library References 
Shipping <S=>49(1) et seq 
page 725 ' 

2. US —Edison SS Corp v. Eastern Minerals, Inc, 

DC Mass, 167 FSupp 601 

3. Right to layover time 

U.S —D R Kincaid, Limited v Trans-Pacific Towing, 
Inc, DC Hawaii, 246 FSupp 685, revd on oth 
gidi and remd, C.A, 367 F.2d 857 
12. U S,—In re North Atlantic & Gulf $ S Co, D C 
NY, 204 ESupp 899. Affd, CA, 320 F2d 
628—Gulf Oil Corp v Panama Canal Co, D C 
Canal Zone, 335 ESupp. 406, mod on oth grds, 

C A, 481 F 2d 561. 


La—Rojas v Rohm, 90 So 2d 58, 230 La 1096, 65 
A LR2d 1218 

Where charterer does not rescind 
charter party, owner is entitled to 
charter hire while vessel is tied up by 
charterer. 175 

17.5. U S —Cia De Navegacion Fruco, S A v M/S 
Heinz Horn, DC Ala, 233 FSupp 637, affd in 
part, revd in part, on oth grds, C A, 404 F 2d 
422, cert den 89 S Ct 1272, 394 U S 943, 22 
L Ed 2d 477 


page 726 

24. Right to layover time abandoned 

U S —D R Kincaid, Limited v Trans-Pacific Towing, 
Inc, C A Hawaii, 367 F2d 857 

29. DC—Transatlantic Financing Corp v U.S, 
CA, 363 F2d312, 124USAppDC 183 

§ 43 . -Amount and Rate 

page 727 

41. U S —B H Inc v Anthony M Meyerstem, Inc , 
DCNY, 149 FSupp 219—Edison SS Corp v 
Eastern Minerals, Inc, DC Mass, 167 FSupp 
601—Peterson v SS Wahcondah, DC La, 235 
FSupp 698—Cia Estrella Blanca, Ltda v SS 
Nictnc, D C Or, 247 F Supp 161, affd , C A, 368 
F 2d 575—American Trading & Production Corp 
v Shell Intern Marine Limited, CANY, 453 
F 2d 939 

La —Houma Towing Co, Inc v Bayou Marine Corp , 
App, 289 So 2d 222, writ den, Sup, 293 So 2d 
168 


page 728 

51. U S —Marine Equipment, Inc v Martin, D C 
La, 184 FSupp 111 

56. Tex—Stovall v Taylor Exploration Co, Civ 
App , 347 S W 2d 729 

67. U S —Cia Estrella Blanca, Ltda v S S Nictnc, 
DC Or, 247 FSupp 161, affd, CA, 368 F2d 
575 


page 729 

84. U S —Amencan President Lines, Limited v U S, 
CACal, 338 F2d 962-Cia Estrella Blanca, 
Ltda v SS Nictnc, DC Or, 247 FSupp 161, 
affd, CA, 368 F2d 575 

Tex —Walter E Heller & Co v Allen, Civ App, 412 
SW2d 712, err ref no rev err 

87. US —In re North Atlantic & Gulf S S Co, D C 
N Y, 204FSupp 899, affd, C A, 320F2d 628— 
Cia Estrella Blanca, Ltda v S S Nictnc, D C Or, 
247 F Supp 161, affd, C A, 368 F 2d 575 

Prepayments given on expectation of offsetting 
against freight not treated as loans 

U S —Marine Traders, Inc v Seasons Nav Corp, C A 
N Y, 422 F 2d 804 

page 730 

88 US—Horn v Cia de Navegacion Fruco, SA, 
C A Ala, 404 F 2d 422, cert den 89 S Ct 1272, 
394 US 943, 22 LEd 2d 477 

91. U S —U S v, M/V Manlena P, C A Va, 433 F 2d 
164 

1. U S —Nichimen Co v MV Farland, D C N Y, 333 
FSupp 691, mod on oth grds, CA, 462 F2d 
319 

§ 44. -Time and Manner of 

Payment 

6, US —Edison SS Corp v Eastern Minerals, Inc, 
D C Mass, 167 F Supp 601—Ocean Cargo Lines, 
Limited v North Atlantic Marine Co, DCNY, 
227 F Supp 872 


80 CJS 54 

Rent payable until end of stipulated term and 
return of vessel 

U S —Ohio Val Engineering Co v Barges OVE 102 
and 103, DC La, 214 FSupp 784 

8. US —Moore-McCormack Lines, Inc v The Esso 
Camden, D C N Y, 141 F Supp 742, revd in part 
on oth grds, CA, 244 F 2d 198, cert den 78 
SCt 29, 355 US 822, 2 LEd2d 37 

§ 45. -Lien 

page 731 

14. U S —In re North Atlantic A Gulf S S Co, D C 
NY, 204FSupp 899, affd, C A, 320F2d 628— 
Luckenbach Overseas Corp v SS Audrey J 
Luckenbach, DCNY, 232 FSupp 572—Diana 
Compama Mantime, SA of Panama v Sub¬ 
freights of S S Admiralty Flyer, DCNY, 280 
FSupp 607 

15. US—In re Bauer SS Corp, DCNY, 167 
FSupp 909—Bienvenido Shipping Co v Sub- 
Freights of The Andora, DCNY, 168 F Supp 
127—Toro Shipping Corp v Bacon-McMillan 
Veneer Mfg, Co, C A Ala, 364 F 2d 928 

Time when lien attaches 
(2) Other holdings 

U S —Cooper Stevedonng Co v Luckenbach Overseas 
Corp, D.CNY, 231 FSupp 258 

Lien of subcharter measures extent of owner’s 
lien, if any 

U S —Loreto Compama Naviera, S A v Bradley and 
Baker, C A Miss, 382 F 2d 980 

By force of law 

U S —Atlantic Richfield Co v Good Hope Remenes, 
C A Fla, 604 F 2d 865 

19. US—In re North Atlantic & GulfSS Co, DC. 
N Y, 204 F Supp 899, affd, C A, 320 F 2d 628— 
Marine Traders, Inc v Seasons Nav Corp, C A 
NY, 422 F2d 804 

21. U S —In re North Atlantic A Gulf S.S Co, D C 
NY, 204 FSupp 899 Affd., CA, 320 F2d 
628 

22. US—Beverly Hills Nat Bank A Trust Co v 
Compama De Navegacione Almirante S A., Pan¬ 
ama, CACal, 437 F2d 301, cert den 91 SO 
2173, 402 US 996, 29 L Ed 2d 161 

25. Time when lien attaches 

U S —In re North Atlantic Sc Gulf S S Co, D C N.Y., 
204 F Supp 899, affd , C A , 320 F 2d 628—Diana 
Compama Mantime, S A of Panama v. Subfreights 
of SS Admiralty Flyer, DC.NY, 280 ESupp 
607 

Charterer’s lien subject to owner’s 

U.S —Diana Compama Mantime, S A of Panama v 
Subfreights of S S Admiralty Flyer, D CN Y, 280 
FSupp 607 

27. U S —In re North Atlantic A Gulf S S. Co., D C. 
NY., 204 FSupp 899 Affd., C.A., 320 E2d 
628—Toro Shipping Corp v. Bacon-McMillan 
Veneer Mfg. Co, C A.Ala,, 364 F 2d 928. 

28. U S —Luckenbach Overseas Corp. v S S Audrey 
J Luckenbach, D.CN.Y,, 232 FSupp 572 

31. U.S—Ariate Compania Naviera, SA v Com¬ 
monwealth Tankship Owners, Limited, D C N.Y, 
310 ESupp. 416 

page 732 

32. U S —Manne Traders, Inc v Seasons Nav Corp., 
C A.N.Y, 422 F2d 804 

33. US —In re North Atlantic A Gulf SS Co, DC 
NY, 204 FSupp 899 Affd, CA, 320 F2d 
628—Schilling v A/S D/S Dannebrog, C A N.Y, 
320 F 2d 628—Diana Compania Mantime, S A, of 
Panama v Subfreights of $ S Admiralty Flyer, 
DCNY, 280 FSupp 607 

34. US —Union Industnelle Et Mantime v. Nimpex 
Intern, Inc, C.A III, 459 E2d 926 

37. U S —Diana Compama Mantime, S.A. of Panama 
v Subfreights of SS. Admiralty Flyer, DCNY,, 
280 FSupp 607 



80 CJS 55 


42. U S —In re North Atlantic & Gulf S S Co, D C 
NY. 204 FSupp 899 Affd, CA, 320 F2d 
628 

Unconditional parting with possession of goods, 
etc. 

U S —Beverly Hills Nat Bank & Trust Co v Compa- 
nia De Navegacione Almirante S A, Panama, C A 
Cal, 437 F2d 301, cert den 91 SCt 2173, 402 
US 996, 29 L Ed 2d 161 

Waiver not shown 

US—Luckenbach Overseas Corp v SS Audrey J 
Luckenbach, D C N Y, 232 F Supp 572 

49. U S —In re North Atlantic & Gulf S S Co, D C 
NY, 204 FSupp 899, affd, CA, 320 F2d 628 

page 733 

56. U S —In re North Atlantic & Gulf S S Co, D C 
NY, 204 FSupp 899 Affd, CA, 320 F2d 
628 

§ 47 . -By Owner or Master 

60. U S —Horn v Cia de Navegacion Fruco, S A, 
C A Ala, 404 F 2d 422, cert den 89 S Ct 1272, 
394 US 943, 22 L Ed 2d 477 

61. U S —Saxis S S. Co v Multifacs Intern Traders, 
Inc, C A N Y , 375 F 2d 577 

62. U S —Strathmore Shipping Co v Coastal Oil Co, 
CANY, 243 F2d 97, cert den 78SCt 58,355 
U S 836, 2 L Ed 2d 47—Horn v Cia de Navega¬ 
cion Fruco, SA, C A Ala, 404 F2d 422, cert 
den 89 S Ct. 1272, 394 U S 943, 22 L Ed 2d 477 

63. US—Dover SS Co v Summit Indus Corp, 
DCNY, 148 FSupp 206 

Facts held to constitute breach by owner or 
master 

(3) US.—Pan Cargo Shipping Corp v US, DC 
N.Y, 234 F Supp 623, affd, C A, 373 F 2d 525, cert 
den 88 SO 51, 389 US 836, 19 L Ed 2d 98—Loreto 
Compama Naviera, SA v Bradley and Baker, CA 
Miss, 382 F 2d 980—Sulphur Export Corp v Cambe- 
an Clipper Lines, Inc, D C La, 277 F Supp 632. 

page 734 

67. U S —American Trading & Production Corp v 
Shell Intern Marine Limited, C A.N Y, 453 F 2d 
939—Christman v Manstella Compama Naviera, 
D C.N Y, 349 F Supp 845, affd, C.A, 468 F 2d 
620 

68. DC —Transatlantic Financing Corp v US, 
C A., 363 F 2d 312, 124 U S App D C 183 

69. U.S—Pan Cargo Shipping Corp v US, DC 
N Y, 234 F Supp. 623, affd, C A , 373 F 2d 525, 
cert, den 88 SQ. 51, 389 US. 836, 19 LEd 2d 
98—Chatham Shipping Co v. Fertex S.S Corp, 
C.AN.Y, 352 F.2d 291 

page 735 

83. US—Dominica Min Co. v Port Everglades 
Towing Co, DC Fla, 318 FSupp 500, affd, 

C. A, 433 F.2d 986 

Reduction of damages 

U.S.—Ghdden Co. v Hellenic Lines, Limited, D.C 
N.Y., 207 FSupp, 262, affd., CA, 315 F,2d 162 

84. US.—Glidden Co. v. Hellenic Lines, Limited, 
DCN.Y., 207 F.Supp 262, affd., C.A., 315 F 2d 
162. 

Matters of which owner not liable 

US-Dominica Min. Co. v. port Everglades Towing 
Co., D.CFla., 318 FSupp 500, affd, CA, 433 
F.2d 986 

85. U.S.—Glidden Co v Hellenic Lines, Limited, 
DCN Y, 207 FSupp. 262, affd., C A, 315 F2d 
162. 

86. US—Glidden Co. v Hellenic Lines, Limited, 

D, C.N Y„ 207 FtSupp. 262, affd,, C.A., 315 F2d 
162. 

87. U.S—Ghdden Co. v Hellenic Lines, Limited, 
DC.N.Y,, 207 F.Supp 262, afTd., C A., 315 F2d 
162. 


90. Profit of wrongdoing owner recoverable 
where breach deliberate 

U S —Commercial Metals Co v International Union 
Marine Corp , D CN Y , 318 FSupp 1334 

91. U S —Glidden Co v Hellenic Lines, Limited, 
D C N Y, 207 F Supp 262, affd, C A, 315 F 2d 
162—Commercial Metals Co v International Un¬ 
ion Marine Corp, DCNY, 318 FSupp 1334 

92. U S —Glidden Co v Hellenic Lmes, Limited, 
DCNY, 207 FSupp 262, affd, C A, 315 F 2d 
162 

97. U S —Commercial Metals Co v International 
Union Marine Corp, D C N Y , 318 F Supp 1334 

page 736 

98. U S —Ghdden Co v Hellenic Lines, Limited, 
DCNY, 207 FSupp 262, affd, CA, 315 F2d 
162 

2. DC —Transatlantic Financing Corp v US,CA, 

363 F 2d 312, 124 US App DC 183 

3. US —Glidden Co v Hellenic Lmes, Limited, C A 

NY, 315 F2d 162 

5. US —Glidden Co v Hellenic Lines, Limited, C A 

NY, 315 F2d 162 

6. US —Glidden Co v Hellenic Lines, Limited, C A 

NY, 315 F2d 162 

Where the charter party provides 
that damages shall include costs of 
collection, the charterer has been held 
entitled to recover a reasonable attor¬ 
ney’s fee. 125 

12.5. U S —Sulphur Export Corp v Cambean Clip¬ 
per Lines, Inc, D C La, 277 F Supp 632 

§ 48. -By Charterer 

15. US— Kirkv ArcSS Co,DCNY, 21FRD 
293—Johnson Barge Co v Mid-Valley, Inc , D C 
Tex, 243 FSupp 234—Allison v Cosmos SS 
Corp, DC Wash, 331 FSupp 1319 

Safe place for discharge of cargo 

(2) Other matters 

U S — American President Lmes, Limited v U S , D C 
Cal, 208 FSupp 573 

Charters held breached 

US—Anate Compama Naviera, SA. v Common¬ 
wealth Tankship Owners, Limited, DCNY, 310 
FSupp 416 

La—lttmann v Graver Tank & Mfg Co, App, 187 
So 2d 535 

Seaworthiness 

U S —Georgia-Pacific Corp v Motorship Marilyn L, 
DCVa, 331 FSupp. 776 
Anticipatory breach held not shown 
U S —Christman v Manstella Compama Naviera, D C 
N Y , 349 F Supp 845, affd, C A, 468 F 2d 620 

page 737 

20. US—Glidden Co v Hellenic Lines, Limited, 
DCNY, 182 FSupp 172, revd on oth grds, 
C A, 275 F 2d 253, on remand, D C, 207 F Supp 
262, affd 315 F 2d 162—Pan Cargo Shipping 
Corp v US, CANY, 373 F2d 525, cert den. 
88 S Ct 51, 389 U.S 836, 19 L.Ed 2d 98 

25. La.—lttmann v Graver Tank & Mfg Co., App, 
187 So 2d 535 

26. US —American President Lines, Limited v US, 
D.CCal., 208 FSupp 573 

27. US—Moran Towing Corp v M A Gammino 
Const Co, C A.R 1, 363 F.2d 108, on remand, 
D C, 292 F.Supp 134, affd in part remanded 409 
F,2d 917 

page 738 

36. La —lttmann v Graver Tank & Mfg Co, App, 
187 So,2d 535 

37. U S —Aaby v States Manne Corp, DCNY, 
107 F Supp. 484 


SHIPPING §50 

Page 740 

38. US—Aaby v States Manne Corp, DCNY, 
107 F Supp 484—Chandler Leasing Division, Pep¬ 
siCo Service Industries Leasing Corp v Flonda- 
Vanderbilt Development Corp, C A Fla, 464 F 2d 
267, cert den 93 Sa 527, 409 US 1041, 34 
L Ed 2d 491 

40. US —Liberty Nav & Trading Co v Kinoshita & 
Co, Limited, Tokyo, CANY, 285 F2d 343, 
cert den 81 S Ct 1904, 366 U S 949, 6 L Ed 2d 
1242 

50. U S —Chandler Leasing Division, PepsiCo Service 
Industries Leasing Corp v Flonda-Vanderbilt 
Development Corp, C A Fla, 464 F 2d 267, cert 
den 93 S Ct 527, 409 U S 1041, 54 L Ed.2d 491 

51. U S —Liberty Nav & Trading Co v Kinoshita & 

Co, Limited, Tokyo, CANY, 285 F2d 343, 
cert den 81 SCt 1904, 366 US 949, 6 LEd2d 
1242 * 

Demurrage not consequential damages 

U S —Earn Line S S Co v Manati Sugar Co, C C A- 
NY, 269 F 774—Cia Estrella Blanca, Ltda v 
SS Nictnc, DCOr, 247 FSupp 161, affd, CA, 
368 F 2d 575 

Default in rental payments 

U S —Texas & New Orleans Barge Line, Inc v Tug 
Patsy H, D C La, 279 F Supp 697 

Tex —Walter E Heller & Co v Allen, Civ App , 412 
S W 2d 712, err ref no rev err 

52. U S —Liberty Nav & Trading Co v Kinoshita & 
Co, Limited, Tokyo, CANY, 285 F2d 343, 
cert den 81 SCt 1904, 366 U S 949, 6 LEd2d 
1242 

53. Amount contributed by substitute charter, 
although operated at overall loss, should be 
credited 

U S —Liberty Nav & Trading Co v Kinoshita & Co, 
Limited, Tokyo, C A N Y, 285 F 2d 343, cert den 
81 SCt 1904, 366 US 949, 6 LEd2d 1242 

page 739 

56. U S —CJ.S. quoted at length in Johnson Barge 
Co v Mid-Valley, Inc, DC Tex, 243 FSupp 
234, 236 

§ 49. -Lien 

64. US—In re Bauer SS Corp., DCNY, 167 
F Supp 909—Rambow Line, Inc v M/V Tequila, 
D.C N.Y, 341 F Supp 459, affd, C A, 480 F 2d 
1024—Rainbow Line, Inc v M/V Tequila, C A 
N Y, 480 F 2d 1024 

Lien for fuel on board at time of turnback 

US—Schilling v A/S D/S Dannebrog, CANY 320 
F 2d 628 

68. US—Rainbow Line, Inc v M/V Tequila CA 
NY, 480 F2d 1024 

§ 50. Loss of, or Injury to. Cargo 

page 740 

74. US—US v Steamship Wabash, DCNY, 331 
FSupp 145—Coca Cola Co, Tenco Division v 
SS Norholt, DCN Y, 333 FSupp 946 

75. US—Petition of Reliance Marine Transp & 
Const Corp, C A.Conn., 206 F 2d 240—Connect¬ 
icut Adamant Plaster Co v James McWilliams 
Blue Line, Inc, D C N Y„ 149 F Supp 122, affd, 
C A , 253 F 2d 785—R T Jones Lumber Co v 
Roen SS Co, DCNY, 158 FSupp 304, affd, 
C A, 270 F 2d 456—Demsey & Associates, Inc v 
Steamship Sea Star, DCNY, 321 F Supp 663, 
affd in part, revd. in part on oth grds, C A, 461 
F2d 1009—Trans-Amazomca Iquitos, SA v 
Georgia SS Co, DCGa, 335 FSupp 935— 
Atlantic Banana Co v MV “Calanca”, DC 
NY, 342 FSupp 447 Affd, CA, 489 F2d 
752, and 489 F 2d 752 

No liability in absence of unseaworthiness or 
negligence 

U.S —American Cement Corp v Healy Tibbitts Const 
Co, DCCal, 249 FSupp 891, affd, CA, 371 
F2d 525 



§50 SHIPPING 

Page 740 

77. US—Esso Standard Oil Co v The Kaposia, 
DCNY, 148 FSupp 899, affd, CA, 259 F2d 
486 

79. U S —Bilkay Holding Corp v Consolidated Iron 
& Metal Co, DCNY, 330 FSupp 1313—PT 
Perusahaan Pelayaran Samudera Tnkora Lloyd v 
Salzachtal, DCNY, 373 FSupp 267 
83. US—Union Carbide & Carbon Corp v The 
Walter Raleigh, D C N Y, 109 F Supp 781, affd , 
C A, 200 F 2d 908—Georgia-Pacific Corp v Mo- 
torship Manlyn L, DCVa„ 331 FSupp 776 

page 741 

90. US—Horn v Cia de Navegacion Fruco, SA, 
C A Ala, 404 F 2d 422, cert den, 89 SCt 1272, 
394 U,S 943, 22 L Ed 2a 477 

3. U S —Cooper v Pinedo, C A Fla, 212 F 2d 137— 

Hercules Powder Co v Commercial Transport 
Corp, D C HI, 270 F Supp 676—Calcasieu 
Chemical Corp v Canal Barge Co, C A Ill, 404 
F2d 1227 

Contractual restriction of liability 

U S —Karobi Lumber Co v S S Norco, D C Ala, 249 
FSupp 324, affd, C A, 397 F2d 570 

page 742 

4. US—Iomon S S Co of Athens v United Distillers 

of America, Inc, C A La, 236 F 2d 78—Petition 
of S C Loveland Co, D C Pa, 170 F Supp 786— 
Sammcorp v SS Rivadeluna, DC Del, 276 
FSupp 251 

15. Public policy of U.S. applied 
U S —J B Effenson Co v Three Bays Corp, C A Fla, 
238 F 2d 611 


Gural v Terry Contracting, Inc, DCNY, 178 
FSupp 766 

43. US —McDonough Const Co v H B Fowler & 
Co, DC La, 281 FSupp 90—Wisconsin Barge 
Lme, Inc v Coastal Marine Transport Co, D C 
La, 285 F Supp 264, affd, C A , 414 F 2d 872— 
Bilkay Holding Corp v Consolidated Iron & Met* 
al Co, DCNY, 330 FSupp 1313 

Cal—Assistance, Inc v Teledyne Industries, Inc, 112 
CalRptr 418, 37 C A 3d 644 

Partnership charterer 

La—Rojas v Robin, 90 So 2d 58, 230 La 1096, 65 
A L R 2d 1218 

Critical issue in placing liability is control 

US—Willamette-Western Corp v Columbia Pac 
Towing Co, C A Or, 466 F 2d 1390 

Warranty under safe berth clause 

US—Venore Transp Co v Oswego Shipping Corp, 
DCNY, 363 FSupp 1366, mod on oth grds, 
CA, 498 F2d 469, cert den 95 SCt 313, 419 
US 998, 42 L Ed 2d 272 

44. US —James McWilliams Blue Lme v Esso Stan* 
dard Oil Co, D C N Y, 123 F Supp 824—Con¬ 
ners-Standard Marine Corp v Marine Fuel 
Transfer Corp, DCNY, 335 FSupp 365— 
McAllister Lighterage Line, Inc v Insurance Co 
of North America, C A N Y , 244 F 2d 867, cert 
den 78 S a 123, 355 U S 872, 2 L Ed 2d 77, and 
78 S Q 123, 355 U S 871, 2 L Ed 2d 76—James 
McWilliams Blue Lme, Inc v Esso Standard Oil 
Co, C A,N Y, 245 F 2d 84-Gural v Terry Con¬ 
tracting, Inc, DCNY, 178 FSupp 766—Stouf- 
flet v Cenac Towing Co, D C La, 236 F Supp 
198, affd , C A , 356 F 2d 984 


80 CJS 56 


page 746 

67. U S —Metropolitan Sand & Gravel Corp v The 
Dwyer No 25, D C N Y , 130 F Supp 172 

Overruled case 

Any intimation m Alaska Coast Co v Alaska Barge 
Co, 140 P 334, 79 Wash 216, L R A 1915C, 423, mod 
on reh 143 P 461, 82 Wash 697, LRA1915C, 428 
that Washington has adopted the rule of absolute liabili¬ 
ty is explicitly overruled —St Paul Fire & Marine Ins 
Co v Chas H Lilly Co, 295 P 2d 299, 48 Wash 2d 
528 

69. U S —Metropolitan Sand & Gravel Corp v The 
Dwyer No 25, DCNY, 130 FSupp 172 
Cal—Assistance, Inc v Teledyne Industries, Inc, 112 
CalRptr 418, 37 C A 3d 644 

page 747 

73. Subcharterer 

Cal—Assistance, Inc v Teledyne Industries, Inc, 112 
Cal Rptr 418, 37 C A 3d 644 

75, U S —Allied Chemical & Dye Corp v Tug Chris¬ 
tine Moran, C A N Y, 303 F 2d 197 

76, US—Russello v George D Gratsos Shipping 
Co, DCNY, 179 FSupp 159—Dow Chemical 
Co v Dixie Camers, Inc, CATex, 463 F2d 
120, cert den 93 S Ct 525, 409 U S 1040, 34 
L Ed 2d 490 

77, U S —Dow Chemical Co v Dixie Camers, Inc, 
CATex, 463 F2d 120, cert den 93 SO 525, 
409 U S 1040, 34 L Ed 2d 490 

79. Inadequate moorings 

U S —Trade & Transport, Inc v Caribbean S S Co, 
SA.DC Tex, 384 F Supp 782, affd in part, revd 
in part on oth grds, C A, 521 F 2d 229 
83. US—Federal Commerce & Nav Co v US, 
DCNY, 305 FSupp 1025 

page 748 

90, US —Hudson Valley Lightweight Aggregate 
Corp v. Windsor Bldg & Supply Co, D C N Y, 
309 FSupp 1274, affd, CA, 446 F2d 750- 
Westem Corp v Columbia Pac Towing Co, C A 
Or, 466 F2d 1390. 

Tex.—C.JLS, quoted at length in Clary Towing Co v 
Thomas Jordan, Inc , Civ App, 449 S W 2d 306, 
308, err ref no rev err 

91. U S —Segrave Transp Co v Eskay Coal & Fuel 
Co, CANY, 205 F.2d 257—Tanker Hydgrade 
No 2, Inc v Barge Lines, Inc, CANY, 250 
F2d 678—Moran Transp Corp. v. New York 
Trap Rock Corp, DCNY, 194 FSupp 599— 
Stoufflet v, Cenac Towing Co, DC La, 236 
FSupp 198, affd, CA., 356 F2d 984 

Act of charterer held not negligent 
US—Hudson Valley Lightweight Aggregate Corp v 
Windsor Bldg & Supply Co, D.CN.Y, 309 
F Supp 1274, affd, C A, 446 F.2d 750. 

92, U S —North River Barge Line v Chile S S Co., 
DCNY, 111 FSupp 895, affd., CA, 213 F2d 
882—Todd Shipyards Corp v Moran Towing & 
Transp Co, D.CNY, 140 FSupp 107, affd, 
CA, 247 F2d 626—Shamrock Towing Co v 
Hughes Bros, Inc, D.CNY, 197 F.Supp 397 

93. U S —Moran Transp. Corp. v New York Trap 
Rock Corp., D.CNY, 194 F.Supp 599—Sham¬ 
rock Towing Co v Hughes Bros., Inc, D C N Y, 
197 F Supp 397 

95. US—American Cement Corp. v Healy Tibbitts 
Const Co, D C Cal, 249 F Supp. 891, affd, C.A, 
371 F 2d 525. 

96. US — American Cement Corp. v Healy Tibbitts 
Const Co, D.C Cal, 249 F Supp. 891, affd, C A., 
371 F 2d 525. 

98. US—Marine Equipment, Inc v Martm, D.C. 
La, 184 F.Supp, 111 

page 749 

13. U S.—Dampskibaaktiesdskabet Den Norsk© Afri- 
ka og Australieline v Intalco Aluminum Corp., 

D C Wash, 306 F Supp, 170, affd, C A, 457 F 2d 


page 743 

19. US—Esso Standard Oil Co v The Kaposia, 
DCNY, 148 FSupp 899, affd, CA, 259 F2d 
486—Coca Cola Co, Tenco Division v S S No- 
rholt, DCNY, 333 FSupp 946 

Measure of damages 

US—Sammcorp v SS Rivadeluna, DC Del, 276 
FSupp 251 

Weather conditions 

U S —Georgia-Pacific Corp v Motorship Manlyn L, 
DCVa, 331 FSupp 776 

21. Salvage costs 

US—California & Hawaiian Sugar Co v Columbia 
SS Co, Inc, DCLa, 391 FSupp 894, affd, 
C A, 510 F2d 542 

§ 52. Loss of, or Injury to, Vessel 
Library References 
Shipping <®=*54(1, 2). 

Modern Legal Forms Ch 63, 
Ships and Vessels. 

page 744 

39, U S.—Dalzell v. The St Nicholas, DCNY, 109 
FSupp 595—F Jacobus Transp Co v Gallagher 
Bros Sand & Gravel Corp, DCNY, 161 
F.Supp 507 

La—Rojas v Robin, 90 So 2d 58, 230 La 1096, 65 
A.L R.2d 1218—Dufrene v Ledoux, App, 285 
$0.2d 302. 

Law of bailment applies 

U.S.—Marine Equipment, Inc v Martin, DC.La, 184 
F.Supp. 111. 

40, US.—Treakle v Pocahontas SS Co, DCVa, 
273 FSupp 608, affd, C A , 406 F.2d 412—Gen- 
era! Motors Corp. v Pennsylvania R Co, DC 
N.Y, 357 F Supp 646, affd, C A, 506 F 2d 1395, 
two cases. 

41, U.S.—Moran Towing Corp v. M A Gammino 
Const. Co, C.A R1., 363 F2d 108, on remand, 

D C. r 292 F.Supp 134, affd. in part remanded 409 
F.2d 917. 

42* U,S - Conncr»-Sund«rd Marine Corp v, Marine 
Fuel Transfer Corp, D C N.Y., 135 F.Supp 365- 


page 745 

45. US —Petition of Metropolitan Sand & Gravel 
Corp, DCNY, 170 FSupp 675—Shamrock 
Towing Co v Schiavone-Bonomo Corp, D C 
NY, 173 FSupp 39, affd, CA, 275 F2d 338 

46. US—Choctaw Transp, Co v Ford Const Co, 
DC Miss, 193 FSupp 922—Neubros Corp v. 
Northwestern Nat Ins Co, DCNY, 359 
FSupp 310 

Prima facie liability 

U S —Conners-Standard Marine Corp v Marine Fuel 
Transfer Corp, D C N Y, 135 F Supp 365 

47. US—Exner Sand & Gravel Corp v Petterson 
Lighterage & Towing Corp, C A N Y, 258 F 2d 
1—Noel v Isbrandtsen Co, D C Va, 179 F Supp. 
325, affd , C A, 287 F 2d 783, cert den. 81 S Ct 
1944, 366 US 975, 6 L Ed 2d 1264 

Weather conditions 
(3) Other cases 

U S —Conners-Standard Marine Corp v Marine Fuel 
Transfer Corp, D C N Y, 135 F Supp 365—Tank¬ 
er Hygrade No 2, Inc v Barge Lines, Inc, C A 
N Y, 250 F 2d 678 

48. US —People of State of Cal v The Jules Fri¬ 
bourg, DC Cal, 140 FSupp 333—Noel v Is¬ 
brandtsen Co, DCVa, 179 FSupp 325, affd, 
CA, 287 F2d 783, cert den 81 SO 1944, 366 
US 975, 6 L Ed 2d 1264—PoweU & Mmnock 
Brick Works, Inc. v Callanan Road Imp Co, 
DCNY, 210 F.Supp 114 

Charterer liable for one half of damages 

U S —Crain Bros., Inc v Wieman & Ward Co, C A 
Pa, 223 F 2d 256—Moran Towing Corp v M. A 
Gammino Const Co, CA.RI, 409 F2d 917 

51. U S —Dalzell v The St Nicholas, D C N Y, 109 
FSupp 595—North River Barge Line v Chile 
S S Co, C A N Y, 213 F 2d 882-Venore Transp 
Co v Oswego Shipping Corp, DCNY,, 363 
F Supp 1366, mod on oth grds, C A, 498 F 2d 
469, cert den 95 SCt 313, 419 US 998, 42 
L Ed 2d 272 

55. U S —Connecticut Adamant Plaster Co v James 
McWilliams Blue Line, Inc, DCNY, 149 
F Supp 122, affd,, C A, 253 F 2d 785—Serrano v 
U S Lines Co, D C N Y , 218 F Supp 383 



80 CJS 57 


889, cert den 93 SCt 466, 409 US 1024, 34 
L Ed 2d 316 

Breach of contract by purchaser of 
cargo to provide safe berth for vessel 
is ground for liability for grounding of 
vessel. 165 

16.5. Affreightment contract provision held 
not to relieve from liability 
U S —Paragon Oil Co v Republic Tankers, S A, C A 
NY, 310 F2d 169, cert den 83 SCt 1092, 372 
U S 967, 10 L Ed 2d 130, reh den 83 S a 1536, 
373 U S 947, 10 L Ed 2d 703 

page 750 

17. U S —North River Barge Line v Chile S S Co, 
CANY, 213 F2d 882—Metropolitan Sand & 
Gravel Corp v The Dwyer No 25, D C N Y, 130 
FSupp 172—Moore-McCormack Lines, Inc v 
McMahon, CANY, 235 F2d 142—Petition of 
Metropolitan Sand & Gravel Corp, D C N Y , 170 
FSupp 675 

19. U S—McAllister Lighterage Line, Inc v S/S 
Steel Age, D C N Y, 306 F Supp 19 

Purchaser warranting safe berth to charterer 
U S —Paragon Oil Co v Republic Tankers, S A, C A 
NY, 310 F2d 169, cert den 83 SCt 1092, 372 
U.S 967, 10 L Ed 2d 130, reh den 83 S Ct 1536, 
373 US 947, 10 L Ed 2d 703 

20. U S —Crain Bros v Wieman & Ward Co , D C 
Pa, 126 FSupp 675, mod on oth grds, CA, 
223 F2d 256 

22. US—Valdesa Compania Naviera, SA v Frota 
Nacional de Petroleiros, C A N J , 348 F 2d 33— 
Moran Towing Corp v M A, Gammino Const 
Co, CARI, 409 F2d 917 

Damages divided 

US—Ore Carriers of Liberia, Inc v, Navigen Co, 
CANY, 435 F2d 549 

23. La —Mermelstein v Schwab, App, 64 So 2d 37 
Reduction by savings from postponement of an¬ 
nual drydocking 

U.S—Valdesa Compania Naviera, SA v Frota Na¬ 
cional de Petroleiros, C A N J, 348 F 2d 33 

24. US—Aaby v. States Marine Corp, DCNY, 
107 F.Supp 484 

25. U S —Valdesa Compania Naviera, S A v Frota 
Nacional de Petroleiros, C.ANJ, 348 F2d 33 

Delay incident to repairs 
(2) Other matters 

U.S.—Moran Towing Corp v M A Gammino Const 
Co, D C R,1, 292 F Supp 134, affd in part, and 
remd, C A , 409 F 2d 917. 

28. U S.—McAllister Lighterage Line Inc v Insur¬ 
ance Co. of North America, C A N.Y, 244 F 2d 
867, cert den. 78 SCt 123, 355 US 872, 2 
L Ed 2d 77, and 78 SO 123, 355 U.S 871, 2 
L Ed 2d 76. 

29. U.S—Stoufflet v Cenac Towing Co, DGLa, 
236 F Supp 198, affd., C A, 356 F 2d 984. 

30. US—McAllister Lighterage Line, Inc v Insur¬ 
ance Co. of North America, C A N.Y, 244 F 2d 
867, cert, den 78 SCt. 123, 355 U.S. 872, 2 
LEd,2d 77, and 78 S.Ct. 123, 355 US. 871, 2 
L Ed.2d 76—Stoufflet v Cenac Towing Co, D.C 
La, 236 F.Supp 198, affd, CA, 356 F2d 984. 

page 751 

44. Violation of aafe berth dame 
U.S,—Paragon Oil Co v Republic Tankers, S A., C A 
N.Y., 310 F.2d 169, cert den 83 S.Ct 1092, 372 
U.S. 967, 10 L.Ed,2d 130, reh. den. 83 S.Ct. 1536, 
373 US. 947, 10 L.Ed,2d 703. 

48. U.S—Stoufflet v Cenac Towing Co., D.C La, 
236 F.Supp 198, affd, C.A., 356 F2d 984. 

page 752 

S3. U.S.—Stoufflet v Cenac Towing Co, D.C La, 
236 FSupp. 198, affd,, C.A, 356 F,2d 984 


§ 53. Charter by Government 

Library References 
Shipping <£=>55 

55. Must be in writing 

D C —U S v American Renaissance Lines, Inc , C A, 
494 F 2d 1059, 161 U S App D C 140, cert den 95 
S Ct 495, 419 U S 1020, 42 L Ed 2d 294 

57. US—Eastern SS Lines v US, 112 FSupp 167, 
125 QCl 422—A H Bull SS Co v US, 
C A N Y , 208 F 2d 888 

58. US—Atlantic Carriers v US, DCNY, 131 
FSupp 1 

D C —Transatlantic Financing Corp v U S, C A, 363 
F 2d 312, 124 US App DC 183 

59. Effect of statutes 

US—A H Bull SS Co V US, DCNY, 105 
F Supp 474, affd, C A , 208 F 2d 888—Massachu¬ 
setts Trustees of Eastern Gas and Fuel Associates 
v U S, Mass, 84 S Q 1236, 377 U S 235, 12 
L Ed 2d 268 

D C —American Mantime Ass’n v Stans, DC, 329 
FSupp 1179, affd, CA, 485 F2d 765, 157 US 
App DC 394 

61. Demise charter 

(2) Other matters 

U S —Everett S S Corp , S/A v Liberty Nav & Trad¬ 
ing Co, Inc, C A Cal, 486 F 2d 462, cert den 94 
S Ct 1563, 415 U S 977, 39 L Ed 2d 872 

Charterer held not estopped 

U S —U S v Moore-McCormack Lines, C A Md , 308 
F2d 866, cert den 83 SCt 937, 372 US 944, 9 
L Ed 2d 969 

Charter rate less than world market rate al¬ 
lowed 

U S —Black Diamond S S Corp v U S, D C Md, 233 
FSupp 373, revd on oth grds, CA, 351 F2d 
387, cert den 86 SCt 894, 383 US 910, 15 
L Ed 2d 665 

62. US—US v Wessel, Duval & Co, DCNY, 
115 FSupp 678 

Statute construed 

U S —U S v Moore-McCormack Lines, Inc, C A Md , 
308 F 2d 866, cert den 83 S Ct. 937, 372 U S 944, 
9 L Ed 2d 969 

63. Termination; subcharters 

U S —Massachusetts Trustees of Eastern Gas and Fuel 
Associates v. US, Mass, 84 SCt 1236, 377 US 
235, 12 L Ed 2d 268 

64. US—U.S v The South Star, DCNY, 115 
F Supp 102, affd , C A , 210 F 2d 44—Amencan 
Mail Line, limited v US, DC Wash, 213 
FSupp 152 

page 753 

66. US—A H Bull SS Co v US, CANY, 208 
F2d 888—Sword Line, Inc v US, CANY, 
228 F 2d 344, adhered to, C,A, 230 F 2d 75, affd 
76 SCt. 1047, 351 US 976, 100 LEd 1493— 
Dichman, Wnght & Pugh, Inc. v U S, D C N Y, 
144 F Supp 922—Amencan President Lines, Lim¬ 
ited v. U.S , C.A Del, 265 F 2d 552 

Claim of duress 

US—Richfield Oil Corp v US, CACal, 207 F.2d 
864 

Construction as to duration 

U.S —Western Canada SS Co. v US,CA Wash, 245 
F.2d 921. 

75. U S —Eastern S S Lines v. U S, 112 F Supp 167, 
125 Ct Cl 422 

81. U S —American Trading & Production Corp v 
U S., D C Md, 172 F Supp 165—U S v. Isthmian 
S S Co, D C.N.Y, 222 F Supp 464 

83. US—Eastern S.S Lures v US, supra, n 75 


SHIPPING §54 

Page 756 

page 754 

90. Under Merchant Ship Sales Act 
U S —Amencan President Lines, Limited v U S, D C 
Cal, 224 FSupp 187, affd in part and revd. m 
part on oth grds, CA, 338 F2d 962—US v 
Eastport SS Corp, CANY, 332 F2d 789- 
Black Diamond S S Corp v U S , C A Md, 351 
F2d 387, cert den 86 Sa 894, 383 US 910, 15 
L Ed 2d 665 

Under Merchant Manne Act 
U S —U S v East Harbor Trading Corp , DCNY, 
190 F Supp 245—Amencan Mail Line, Limited v 
US, DC Wash, 213 FSupp 152—US v East- 
port SS Corp, DCNY, 216 FSupp 649, affd, 
CA, 332 F2d 789, Supplemented, DC, 232 
FSupp 137—Massachusetts Trustees of Eastern 
Gas and Fuel Associates v US, Mass, 84 S Ct 
1236, 377 US 235, 12 L Ed 2d 26S-Amencan 
President Lines, Limited v US, DC Cal, 224 
F Supp 187, affd in part and revd in part on oth 
grds, CA, 338 F2d 962—US v Eastport SS 
Corp, CANY, 332 F2d 789—Black Diamond 
SS Corp v US, CAMd, 351 F2d 387, cert 
den 86 SCt 894, 383 US 910, 15 L Ed 2d 665 
96. U S —Amencan President Lines, Limited v U S, 
DC Cal, 208 FSupp 573 

page 755 

10. Insurance for full value 

US—CalmarSS Corp v US, DCNY, 103 FSupp 
243, revd on oth grds, C A, 197 F 2d 795, vac 
on oth grds 73 SCt 733, 345 US 446, 97 L Ed 
1140, and 73 SO 739, 345 US 427, 97 LEd 
1125, reh den 73 SO 1110, 345 US 971, 97 
LEd 1388, conf to 209 F2d 852, affd, 209 F2d 
852 

12. U S —Eastern S S Lines v US, 112 FSupp 167, 
125 CtQ 422—Pan Cargo Shipping Corp v 
US, DCNY, 180 FSupp 8 

§ 54. Rights and Liabilities of Third 
Persons 

page 756 

22. US — Moore-McCormack Lines, Inc v US, 
DCNY, 338 FSupp 1061 

Where a vessel owner is engaged in 
business of leasing boats which are to 
be steered by the charterer, no stipula¬ 
tion in the lease between owner and 
charterer to which guests of charterer 
are not parties can bind them to any 
attempted waiver of their rights to 
damages for negligence of the owner, 
if otherwise liable. 255 

25.5. US—Rothman v U-Steer-It, Inc, CAFla, 
247 F 2d 803 

Other matters relating to the liabili¬ 
ty of the owner and charterer for inju¬ 
ries to third persons resulting from 
unseaworthiness of the vessel have 
been adjudicated 2510 

25.10. US—Dow Chemical Co v Dixie Carriers, 
Inc, D.C Tex, 330 FSupp 1304, affd, C A, 463 
F2d 120, cert den 93 SQ 525, 409 U S 1040, 
34 LEd 2d 490—Hamilton v Canal Barge Co, 
Inc, DCLa, 395 FSupp 978 

Time charter 

U S —Klishewich v Mediterranean Agencies, Inc, D C 
NY, 302 FSupp 712 

Bareboat charter 

U S —Gngsby v Coastal Manne Service of Tex., Inc, 
CALa, 412 F2d 1011, cert dism 90 SO 612, 
396 U S 1032, 24 L Ed 2d 531, and 90 S O 612, 
396 U S 1033, 24 L,Ed 2d 531, and 90 S a 613, 
396 US 1033, 24 LEd 2d 531, on remand 317 



§54 SHIPPING 

Page 756 

FSupp 1113—Puamier v Barge BT 1793, DC 
Va, 395 F Supp 1019 

The primary liability for damage to a 
submerged underground cable caused 
during an offshore drilling operation 
was on the demise charterer of the 
ship, and not upon the owner of the 
ship where unseaworthiness of the ves¬ 
sel was not established. 2515 

25.15. US—Offshore Tel Co v M/V Waterbuck, 
DCLa, 465 FSupp 1160 

page 757 

30. US—Jones v The Flying Clipper, D CN Y, 116 
FSupp 386 

§ 56. Actions 

Library References 
Shipping <M>8(1) et seq 
page 762 

17. U S —B H Inc v Anthony M Meyerstein, Inc, 
DCNY, 149 FSupp 219—Neubros Corp v 
Northwestern Nat Ins Co, DCNY, 359 
FSupp 310 

Necessity of resorting to administrative reme¬ 
dies 

US—Wesscl, Duval & Co v US, DCNY, 126 
FSupp 79—Hidick v Orion Shipping & Trading 
Co, DCNY, 157 FSupp 477 
Action for damages for breach 
U S —Ore Camers of Liberia, Inc v Navigcn Corp, 
D C N Y, 332 F Supp 72, affd 435 F 2d 549, am 
on oth grds 305 F Supp 895—Louisiana Sulphur 
Camers, Inc v Gulf Resources A Chemical Corp , 
D C Del, 53 F R D 458—Chnstman v Manstella 
Compama Naviera, DCNY, 349 FSupp 845, 
affd, CA, 468 F2d 620 

La—Ittmann v Graver Tank & Mfg Co, App, 187 
So 2d 535 

Conditions precedent 

La—Ittmann v Graver Tank & Mfg Co, App, 187 
So 2d 535 

20. U S —Geotechnical Corp of Del v Pure Oil Co, 
C A La, 196 F 2d 199, cert den 73 S Ct 165, 344 
U S 874, 97 L Ed 676, and 73 S Ct 175, 344 U S 
879, 97 LEd 681 

21 US—Atlantic Camers v US, DCNY, 131 
F Supp 1—American Mail Line, Limited v U S, 
DC Wash, 213 FSupp 152—Pan-Atlantic SS 
Corp v U S, D C Del, 245 F Supp 731—Federal 
Commerce & Nav Co v US, DCNY, 305 
FSupp 1025 

22. US—Reed v SS Yaka, Pa, 83 SCt 1349, 373 
US 410, 10 LEd 2d 448, reh den 84 SCt 27, 
375 US 872, 11 LEd 2d 101 
26 . U.S—Wessel, Duval & Co v U.S, DCNY, 
126 F.Supp 79—Amencan President Lines, Limit¬ 
ed v U S, D.C Del, 162 F.Supp 732, affd, C A, 
265 F,2d 552—US v EastpOrt SS. Coip, DC 
NY, 232 FSupp 137—Amencan Oil Co v SS 
Ionian Challenger, CANY, 366 FJcl XA— 
Amencan Oil Co v SS Ionian Clulleiiju. DC 
NY., 257 FSupp 540, decree affd ' A , 366 
F 2d 509—Minex v International r.ading o of 
Va., D.C.Va,, 303 F Supp 205—Lopez v All inta- 
Schiffahrts G.MBH. DC Puerto Rico, 259 
F.Supp 949—In re Barracuda Tanker Corp, C A 
N Y, 409 F.2d 1013 

29. U S,—Cooper v Pmedo, C A Fla , 212 F 2d 137— 
Atlantic Banana Co. v MV “Calanoa”, DC 
N Y., 342 F.Supp 447, affd., C A, 489 F 2d 752, 
and 489 F2d 752. 

Filing of limitation of liability proceeding 
U S,—Pure Oil Co. v, Geotechnical Corp of Del, D C. 
La., 94 FSupp 866, affd, C A„ 196 F2d 199, cert 
den 73 S Ct 165, 344 U.S 874, 97 L,Ed 676, and 
73 S.Ct 175, 344 US. 879, 97 LEd 681 


page 763 

43. US—Worldwide Camers, Limited v Arts SS 
Co, D C N Y, 301 F Supp 70—Director Genera] 
of India Supply Mission for and on Behalf of 
President of Union of India v Steamship Janet 
Quinn, D CN Y, 335 FSupp 1329 

44. Negligence 

(2) Specific acts of negligence must be set forth with 
particularity 

U S —F Jacobus Transp Co v Gallagher Bros Sand 
& Gravel Corp, DCNY, 161 FSupp 507 

(3) Other matters 

U S —Marine Equipment, Inc v Martin, D C La , 184 
F Supp 111—Ohio Val Engineering Co v Barges 
OVE 102 and 103, DCLa, 214 FSupp 784 
Allegations held sufficient 

(1) U S —Marine Leasing Services, Inc v S & W 
Barge Lines, Inc, D C Miss , 42 F R D 659 
Allegations held insufficient 
U S —Greenwich Marine, Inc v S S Alexandra, D C 
NY, 225 FSupp 671, affd, C A, 339 F2d 901 
La—Mermelstein v Schwab, App, 64 So 2d 37 
46. Exception and exceptive allegation una¬ 
vailable to time charterer 
U S —North Am Steel Products Corp v The Andros 
Mentor, D C N Y , 194 F Supp 394 
48. U S —Conners-Standard Marine Corp v Oil 
Transfer Corp , D C N Y , 120 FSupp 180 

page 764 

50. U S —Texas & New Orleans Barge Line, Inc v 
Tug Patsy H, D C La, 279 F Supp 697 
54. U S —Pacific Micronesian Lines, Inc v New Zea¬ 
land Ins Co , C A Guam, 366 F 2d 333 

58. U S —Strathmore Shipping Co v Coastal Oil Co , 
CANY ,243 F 2d 97, cert den 78 SCt 58,355 
US 836, 2 LEd 2d 47—Fitzgerald v A L Bur¬ 
bank & Co, C A N Y , 451 F 2d 670 

59. U S —Fisser v International Bank, D C N Y , 175 
F Supp 305—Cia Estrella Blanca, Ltda v S S 
Nictnc, D C Or, 247 F Supp 161, affd, C A , 368 
F 2d 575 

Particular matters 

(8) U S —Coastal States Petrochemical Co v 
Montpelier Tanker Co, DC Tex, 321 FSupp 212 
Fla—Potashnick-Badgett Dredging Inc v Whitfield, 
App , 269 So 2d 36 
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60. U S -Cooper v Pmedo, C A Fla., 212 F 2d 137— 
lomon S S Co of Athens v United Distillers of 
Amenca, Inc , C A La, 236 F 2d 78—Hampton 
Roads Camers, Inc v Allied Chemical Corp , 
C A Va, 329 F2d 387, cert den 85 S Ct 78, 379 
US 839, 13 LEd 2d 46 

61. U S —Conners-Standard Marine Corp v Oil 
Transfer Corp , supra, n 59 

62. U S —Worldwide Carriers, Limited v Ans S S 
Co, DC.N.Y, 301 FSupp 70 

66. US —Ohio Val Engineering Co v Barges OVE 
102 and 103, DCLa, 214 F.Supp, 784 

67. U S —McDonough Const Co v H B Fowler & 
Co , D C La., 281 F.Supp 90—Hudson Val. Light¬ 
weight Aggregate Corp v Windsor Bldg. A Sup¬ 
ply Co., CA N Y„ 446 F 2d 750 

68. U S —Manne Equipment, Inc v Martin, D C 
La, 184 F.Supp 111—Stoufflet v Cenac Towing 
Co , DC La , 236 FSupp. 198, affd., C.A , 356 
F2d 984—Hudson Val Lightweight Aggregate 
Corp v Windsor Bldg A Supply Co, CANY, 
446 F 2d 750 
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60. US —Dalzell v The St. Nicholas, D.C N Y, 109 
FSupp 595—Kelly v Pennsylvania R. Co, DC 
NY, 139 FSupp 658-Tanker Hygrade No. 2, 
Inc v. Barge Lines, Inc, DC.N.Y., 148 FSupp 
177, affd , CA, 250 F2d 678—Tanker Hygrade 
No 2, Inc v Barge Lines, Inc., C A.N Y, 250 
F2d 678—Manne Equipment, Inc v Martin, 
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D C La, 184 F Supp 111—Petition of Rice, C A 
N Y, 294 F 2d 272—Ohio Val Engineering Co v 
Barges OVE 102 and 103, D C La, 214 F Supp 
784—Stoufflet v Cenac Towing Co, D C La, 236 
F Supp 198 Affd , C A, 356 F 2d 984—Hudson 
Valley Lightweight Aggregate Corp v Windsor 
Bldg & Supply Co, D C N Y, 309 F Supp 1274, 
affd, C A , 446 F 2d 750 

la—Rojas v Robin, 90 So 2d 58, 230 La 1096, 65 
ALR2d 1218 

73. U S —Amencan Cement Corp v Healy Tibbrtts 
Const Co, D C Cal, 249 F Supp 891, affd , C A, 
371 F 2d 525 

75. US—B W King, Inc v Consolidated Iron A 
Metal Co, D C N Y, 310 F Supp 471 

76. U S —Stoufflet v Cenac Towing Co, D C La , 
236 F Supp 198, affd, C A , 356 F 2d 984 

78. U S.—Red Star Barge Line, Inc v Luna Bros A 
Co, DCNY, 116 FSupp 656 

79. U S —Petition of Rice, C A N Y , 294 F 2d 272 
81. U S —Rice v New York Trap Rock Corp , D C 

N Y, 198 F Supp 346, affd , C A, 294 F2d 272 

page 767 

86. Circumstances not raising presumption of 
negligence 

U S —Pure Oil Co v Geotechnical Corp of Del, D C 
La, 94 F Supp 866, affd, C A , 196 F 2d 199, cert 
den 73 S Ct 165, 344 U S 874, 97 L Ed 676, and 
73 S Ct 175, 344 U S 879, 97 L Ed 681 

page 768 

93. U S —United Distillers of Amenca v The Ionian 
Pioneer, DCLa, 130 FSupp 647, affd, CA, 
236 F2d 78—Amencan Cement Corp v Healy 
Tibbitts Const Co, D C Cal, 249 F Supp 891, 
affd, CA, 371 F2d 525 

95. US—US v. Wessel, Duval A Co, DCNY, 
123 FSupp 318 

96. U S — lomon $ S Co of Athens v United Distill¬ 
ers of Amenca, Inc, C A.La., 236 F 2d 78—Con¬ 
necticut Adamant Plaster Co v James McWil¬ 
liams Blue Line, Inc , D C N Y, 149 F Supp 122, 
affd, CA, 253 F2d 785 

99. US—Gnllea v US, C AN Y, 229 F2d 687- 
Interstate Steel Corp v SS Crystal Gem, DC 
NY, 317 FSupp 112 

Burden to show due diligence 
U S.—U S v M/V Manlena P, C A Va, 433 F 2d 164 

3. U S.—lomon S S Co of Athens v United Distillers 

of Amenca, Inc, C A La, 236 F 2d 78. 

4. US—Cooper v Pmedo, C A Fla, 212 F 2d 137 

page 769 

7. Evidence held admissible 

(4) Other matters 

Tex —Clary Towing Co v Thomas Jordan, Inc, Civ 
App, 449 S W,2d 306, err ref no rev, err 

10. Evidence held sufficient 

(1) US—Coastal States Petrochemical Co v 
Montpelier Tanker Co, D.C.Tex., 321 FSupp 212 

(2) U S.—Moran Towing Corp v M A Gammino 
Const Co., C.A.R.I., 363 F 2d 108, on remand, D C, 
292 FSupp 134, affd, m part remanded 409 F2d 917. 
N.Y—McFall v Compagme Mantime Beige (Lloyd 

Royal) S A, 107 N E 2d 463, 304 N.Y. 314 

(4) U S —Ohio Val Engmeenng Co. v Barges OVE 
102 and 103, DCLa, 214 F.Supp 784 

(6) U.S—Exner Sand A Gravel Corp v. Petterson 
Lighterage A Towing Corp., CANY, 258 F.2d 1 

(7) U S —Hunt Tool Co v. Southern Towing A Sal¬ 
vage Co., D CLa, 275 F Supp 139 

(9) U.S.—Hunt Tool Co v, Southern Towing A Sal¬ 
vage Co, D CLa., 275 F Supp. 139 

(10) U S—Paragon Oil Co v Republic Tankers, 

S A , C A N.Y, 310 F2d 169, cert den 83 S a. 1092, 

372 US, 967, 10 L.Ed,2d 130, reh, den 83 SCt 1536, 

373 U.S 947, 10 L Ed.2d 703. 

(17) US.—B, W King, Inc v Consolidated Iron A 
Metal Co, D C.N.Y , 310 F.Supp. 471. 
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La —H B “Buster" Hughes, Inc v Bernard, App, 306 
So 2d 785, affd, cause remd, Sup, 318 So 2d 9, 
app after remand, App, 355 So 2d 1027 
Evidence held insufficient 

(1) US—Ulster Oil Transp Corp v The H A 
Meldrum, C A N Y, 229 F 2d 568 

(2) NY—McFall v Compagnie Maritime Beige 
(Lloyd Royal) S A, supra 

(3) U S —Conners-Standard Marine Corp v Oil 
Transfer Corp, supra—Petition of Rice, C A N Y, 294 
F 2d 272 

(11) US—Dominica Min Co v Port Everglades 
Towing Co, D C Fla, 318 F Supp 500, affd, C A, 433 
F 2d 986 

La—Rojas v Robin, 90 So 2d 58, 230 La 1096, 65 
ALR2d 1218—Offshore Transp Corp v Conti¬ 
nental Oil Co, App, 158 So 2d 254 
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11. U S —Scott v Isbrandtsen Co, C A Va, 327 F 2d 
113 

13. Evidence held sufficient 
U S —Dalzell v The St Nicholas, DCNY, 109 
FSupp 595 

15. Evidence held sufficient 

(1) US—American Cement Corp v Healy Tibbitts 
Const. Co, D C Cal, 249 F Supp 891, affd, C A, 371 
F,2d 525. 

(3) US—US v M/V Manlena P, CAVa, 433 
F 2d 164 

page 771 

16. Evidence held sufficient 

(1) U S —Iomon S S. Co of Athens v United Distill¬ 
ers of America, Inc, C.A La, 236 F 2d 78 

(3) Other evidence—Iomon SS Co of Athens v 
United Distillers of America, Inc, CALa, 236 F2d 
78—US v Bull SS Line, CANY, 274 F2d 877 

Evidence held insufficient to show unseaworth¬ 
iness 

US.—US v Wessel, Duval & Co, DCNY, 123 
FSupp 318 

18. US—McAllister Lighterage Line, Inc v Insur¬ 
ance Co of North America, DCNY, 143 
F Supp 697, revd on oth. grds, C A, 244 F 2d 
867, cert den 78 SCt 123, 355 U.S 872, 2 
L.Ed2d 77, and 78 SCt. 123, 335 U.S 871, 2 
L Ed 2d 76. 

27. U S —Hawn v Pope & Talbot, Inc, C A Pa, 198 
F2d 800, affd 74 SCt 202, 346 US 406, 98 
L,Ed 143 

Tex—Clary Towing Co v Thomas Jordan, Inc, Civ 
App, 449 S W,2d 306, err ref no rev err 
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32. U S.—Scott v Isbrandtsen Co, C A Va, 327 F 2d 
113 

35. US—Hawn v. Pope A Talbot, Inc, supra, n 
27—Paragon Oil Co v. Republic Tankers, S A, 
C.A.N.Y., 310 F.2d 169, cert den 83 SCt 1092, 
372 US 967, 10 L Ed 2d 130, reh den 83 SCt 
1536, 373 US 947, 10 LEd.2d 703. 

Primary and secondary decrees 
U.S—James McWilliams Blue Line, Inc v. Esso Stan¬ 
dard Oil Co., D.CN.Y, 145 FSupp 392, mod, 
CA, 245 F2d 84. 

43. U.S —Gardner v The Calvert, C A.N J, 253 F.2d 
393, cert den. 78 S.Ct 997, 356 US 960, 2 
L Ed 2d 1067—McMillan Welding and Mach 
Works v General Towing Co., DC La, 247 
F.Supp 402. 

45. U.S.—Hawn v Pope A Talbot, Inc, supra, n 27 
Review of decision of administrative board 
tj $ —American President Lines, Limited v U.S, D C 
Cal, 208 FSupp. 573 

$ 57. Employment or Appointment 
Library References 
Shipping <*=°59. 


Modem Legal Forms Ch. 63, 
Ships and Vessels 
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57. U S —Kennerson v Jane R, Inc, DC Tex, 274 
FSupp 28 

60. U S —Dupree v U S, 141 F Supp 773,136 Ct Cl 
57 

page 774 

74. U S —Dupree v US, CtCl, 141 F Supp 773, 
136 Ct Cl 57 

§ 60. -Scope and Extent in Gen¬ 

eral 

page 776 

17. US — Avera v Florida Towing Corp , C A Fla, 
322 F 2d 155 

18. U S —Petition of American Dredging Co , D C 
Pa, 141 FSupp 582, affd, C A, 235 F2d 618, 
cert gr 77 S Ct 356, 352 U S 965, 1 L Ed 2d 320, 
revd on oth grds 78 S Ct 394, 355 U S 426, 2 
L Ed 2d 382 

§ 62. - As to Passengers and 

Crew 

page 777 

29. US—Russell v States SS Co, DC Or, 376 
FSupp 233 

30. Paternal responsibilities 

(4) Other statements 

U S —Mroz v Dravo Corp, D C Pa, 293 F Supp 499, 
affd, CA, 429 F2d 1156 

§ 63. -As Agent for Owners or 

Charterers 

page 778 

36. US—Leith v Oil Transport Co, DC Pa, 210 
F Supp 877, affd, C A, 321 F 2d 591—Farmer v 
O/S 'Fluffy D, D C Tex., 220 F Supp 917—Horn 
v Cia de Navegacion Fruco, S A, C A Ala, 404 
F 2d 422, cert den 89 S Ct 1272, 394 U S 943, ■ 
22 L Ed 2d 477 

37. U S —Horn v Cia de Navegacion Fruco, S A, 
C A Ala, 404 F 2d 422, cert den 89 S Ct 1272, 
394 U S 943, 22 L Ed 2d 477 

40. US —Fay v US., DCN Y, 22 FRD 28 

46. US —Cox v Esso Shipping Co, C A Tex, 247 
F2d 629 

page 779 

56, U S —Epstein v Corporation Peruana de Vapores, 
DCNY, 325 FSupp 535 

59. U S —J F McNamara Corp v Motor Tanker 
Tabnz, D C Minn , 209 F Supp 212 

66. U.S —Epstein v Corporation Peruana de Vapores, 
DCNY, 325 FSupp 535 

page 780 

83. US— Instituto Cubano De Estabilizacion Del 
Azucar v The Golden West, CANY., 246 F2d 
802, cert den 78 SCt 152, 355 US 884, 2 
L Ed 2d 114 

88. U.S —Shamrock Towing Co v Schiavone-Bono- 
mo Corp, DCNY, 173 FSupp 39, affd, CA, 
275 F 2d 338. 

§ 64 . _ Management and Naviga¬ 
tion of Vessel 

page 782 

37. u S —Biship v U S, D C La, 308 f Supp 228, 
affd, CA, 437 F2d 449 

38. US—President of India By and Through Di¬ 
rector of India Supply Mission v West Coast S S 
Co, DC Or., 213 FSupp 352, affd, CA, 327 
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F 2d 638, cert den 84 S Ct 1222, 377 U S 924, 
12 L Ed 2d 216—Central R Co of NJ v Tug 
Mane J Turecamo, D C N Y, 238 F Supp 145— 
Director General of India Supply Mission for and 
on Behalf of President of Union of India v Steam¬ 
ship Janet Quinn, DCNY, 335 FSupp 1329 
Minn—CJJS cited in Lange v Nelson-Ryan Flight 
Service, Inc, 108 N W.2d 428, 433, 259 Minn 460 

Knowledge of operating characteristics of vessel 
U S —U S V S S Soya Atlantic, D C Md, 213 F Supp 
7 

39. Bargee 

(7) No power to bind employer by consent to as¬ 
sumption of control by third party 
U S —Hutton Co v Arrow Builders Supply Corp , 
D C N Y, 265 F Supp 689, decree affd 371 F 2d 
944 

40. Independent contractors 

U S —Universe Tankships, Inc v Pyrate Tank Clean¬ 
ers, Inc, DCNY, 152 FSupp 903 
44. US —U S v Atlantic Refining Co, D CNJ, 112 
F Supp 76—Hartford Acc & Indem Co v Gulf 
Refining Co, C A La, 230 F 2d 346, cert den 77 
SCt 49, 352 US 832, 1 LEd2d 52 

46. US —Barbey Packing Corp v The Stavros, D C 
Or, 169 FSupp 897 

47. U S —Spokane, P & S Ry Co v The Fairport, 
Or, 116 FSupp 549—US v The Westervelt, 
DCNY, 135 FSupp 596—Barbey Packing 
Corp v The Stavros, DC Or, 169 FSupp 897 

page 783 

48. Duty as continuous 

US—US v Hamson, CACal, 245 F2d 911 
51. U S —WiUiamson v Roen S S Co, D C Wis, 149 
FSupp 787 

§ 68. Wages and Other Remunera¬ 
tion 

page 787 

50. US—Payne v SS Tropic Breeze, DC Puerto 
Rico, 293 F Supp 425, affd in part, revd in part 
on oth grds, C A, 423 F 2d 236, cert den 91 
SCt 363, 400 US 964, 27 LEd2d 383 

53. Cal —Sharpe v, Arabian Am Oil Co, 244 P 2d 
83, 111 CA2d 99 

54. Particular contract construed 

Fla —Trans World Marine Corp v Threlkeld, App , 
240 So 2d 314 

§ 69. -Liens’ For Wages and 

Disbursements 

page 790 

3. US —Bromfield Mfg Co v The Brown, Smith & 
Jones, D C Mass, 117 F Supp 630—Kennerson v 
Jane R, Inc, DC Tex, 274 FSupp 28 

Master performing duties of seaman 

( 1 ) u s —Barber v Motor Vessel “Blue Cat", C A 
Fla, 372 F 2d 626 

6. US—Payne v SS Tropic Breeze, DC Puerto 
Rico, 293 F Supp 425, affd m part, revd in part 
on oth grds, CA, 423 F2d 236, cert den 91 
SCt 363, 400 US 964, 27 L Ed 2d 383 

page 791 

13. Agreement as to governing law applied 

US—Payne v SS Tropic Breeze, DCPuerto Rico, 
274 FSupp 324, revd on oth grds, CA, 412 
F 2d 707 

15. US—Payne v SS Tropic Breeze, C A Puerto 
Rico, 423 F2d 236, cert den 91 SO 363, 400 
US 964, 27 LEd2d 383 

20. US —Cram v American Waterways Corp, D.C 
Pa, 143 F.Supp 256 
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§ 70. Liabilities of Master 
Library References 
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33. US —Petition of Canal Barge Co, D C Miss, 323 
FSupp 805, affd m part, revd in part on oth 
grds,CA,48QF2d 11, op am on oth grds 513 
F2d 911, cert den 96 SCt 71, two cases, 423 
US 840, 46 L Ed 2d 60 

Liability determined by common law principles 

U S —Trexler v Tug Raven, D C Va, 290 F Supp 429, 
revd on oth grds, C A, 419 F 2d 536, cert den 
90 SCt 1843, 398 US 938, 26 LEd2d 271 

Master held not liable in absence of negligence 

U S —Trexler v Tug Raven, D C Va, 290 F Supp 429, 
revd on oth grds, C A, 419 F 2d 536, cert den 
90 Sa 1843, 398 US 938, 26 LEd2d 271 

34, U S —State of Or By and Through State Highway 
Commission v Tug Go-Getter, D C Or, 299 
F Supp 269, mod m part on oth grds, affd in 
part, revd in part on oth grds, C A, 468 F 2d 
1270 

37. U S —BoudOm v J Ray McDermott ft Co, D C 
La, 176 F Supp 900, revd on oth grds, C A, 
281 F 2d 81—Esso Standard Oil S A v S S Gas- 
bras Sul, C A N Y, 387 F 2d 573, cert den 88 
S Ct 1808, 391 U S 914, 20 L Ed 2d 653 

38. US—Farmer v O/S Fluffy D, DC Tex, 220 
FSupp 917 

48. U S —Republic of China v National Union Fire 
Ins Co of Pittsburgh, D C Md, 151 FSupp 211, 
affd in pan and revd m part on oth grds , C A., 
254 F 2d 177, cert den 79 S Ct 38, 358 U S 823, 
3 LEd2d 64—Rich v Nanera Vacuba, SA, 
DCVa, 197 FSupp 710, affd, C A , 295 F2d 
24 

49. U S —National Union Fire Ins Co of Pittsburgh 
v Republic of China, C A Md, 254 F 2d 177, cert 
den 79 S Ct 38, 358 U S 823, 3 L Ed 2d 64 

51. Minn—CJ^ cited in Lange v Nelson-Ryan 
Flight Service, Inc, 108 N W 2d 428, 433, 259 
Minn 460 

page 793 

53. U S —Chesapeake Bay Bridge and Tunnel Dist v 
Launtzen, CAVa, 404 F2d 1001—Petition of 
Canal Barge Co, DC Miss, 323 FSupp 805, 
affd in part, revd m part on oth grds, C A, 480 
F2d 11, op am on oth grds 513 F2d 911, cert 
den 96 SCt 71, two cases, 423 US 840, 46 
L Ed 2d 60 

54, US —Latex Const Co v Jacksonville Shipyards, 
Inc, C A S C, 442 F.2d 450 

§ 71. Actions 

page 794 

72. Failure to keep vessel insured 

U S —Morton v Browne, D C Puerto Rico, 311 F Supp 
1315, affd, CA, 438 F2d 1205 

80. U S -Dupree v U S, 141 F Supp 773, 136 Ct a 
57 

page 795 

8. US—Barber v Motor Vessel “Blue Cat”, CA 
Fla, 372 F2d 626 

g 72. Representation of Vessel or 
Owners in General 

Library References 
Shipping $* 74 . 

page 7 96 

12. U.S-Petition of US, DC.N.Y, 105 FSupp 
353. remd. on oth gris CA. 201 F2d 281 


§ 73. Contracts 

page 797 

25. U S —Pettus v Grace Line, Inc, CANY, 305 
F2d 151—American Export Lines v Norfolk 
Shipbuilding & Drydock Corp, C A Va, 336 F 2d 
525—Port of Tacoma v S S Duval, D C Wash, 
242 F Supp 886, affd, C A, 364 F 2d 615—Sicula 
Oceamca, S A v Wilmar Marine Engineering & 
Sales Corp, CALa, 413 F2d 1332—Brock v 
Baroid Division of National Lead Co, D C La, 
339 FSupp 728 

La—Duet v Kiffe, 269 So 2d 534 

Particular contracts construed 

(1) U S —Truesdell v Delta Marine Drilling Co, 
D C La, 301 F Supp 1008—J Ray McDermott & Co 
v Vessel Morning Star, CATex, 431 F2d 714, reh 
457 F 2d 815, cert den 93 S Ct 271, 292, 409 U S 948, 
34 L Ed 2d 218—Choy v Bouchelle, C A Virgin Is¬ 
lands, 436 F 2d 319—Finkel v Challenger Marine 
Corp, DC Fla, 316 FSupp 549 
NY— Padovano v Dampskibsselskabet Torm, A/S, 
313 NYS2d 284, 35 A D 2d 542 

(3) US —Remington Rand, Inc v US, DCNY, 
98 F Supp 334, affd , C A , 202 F 2d 276 

Rescission 

Wash—Puget Sound Manna, Inc v Jorgensen, 475 
P 2d 919, 3 WashApp 476 

Classification society 

U S —Great Am Ins Co v Bureau Veritas, DCNY, 
338 F Supp 999 Affd, C A, 478 F 2d 235 

27. US —Parfait v Jahncke Service, Inc, DCLa, 
347 F Supp 485, affd in part, revd in part on oth 
grds, C A , 484 F 2d 296, cert, den 94 SCt 1485, 
two cases, 415 US 957, 39 LEd 2d 572 
La—Towboats, Inc v General Equipment & Iron 
Works, Inc, App, 280 So 2d 840, wnt den 283 
So 2d 769 

29. U S —Cia Mantima Del Nervion v James J Flan¬ 
agan Shipping Corp, Stevedore Division, CA 
Tex, 308 F 2d 120 

Liability for unseaworthiness resulting from as¬ 
sumption of work by contractor 
U S —Truesdell v Delta Marine Drilling Co, D C La, 
301 FSupp 1008—US Lines Co v Mantime 
Shipcleaning & Maintenance Co, DC Pa, 317 
FSupp 639 

No negligence shown 

US—Dugas v Pelican Const Co, Inc, CALa, 481 
F 2d 773, cert den 94 S Ct. 724, 414 U S 1093, 38 
L Ed 2d 550 

§ 74. -Supplies, Repairs, Servic¬ 

es, and Advances 

page 798 

37. US—Warner v The Bear, DC Alaska, 126 
FSupp 529, 15 Alaska 370—Thomas Jordan, Inc 
v McMillan Welding and Mach Works, C A La, 
374 F 2d 508, cert den 88 S Ct 71, 389 U S 826, 
19 LEd.2d 81 

38. Lien 

(3) Other matters 

U S —Beach Salvage Corp of Fla v The Cap’t, Tom, 
DC Fla, 201 FSupp 479 

39. Ala—Waterman S S Corp v State, 124 So 2d 65, 
271 Ala 441 

40. US—Jemigan v Lay Barge Delta Five, DC 
Tex, 296 F Supp 127, affd, C A, 423 F 2d 1327 

Stevedoring services 

(4) Other matters 

U S —Pennsylvania R Co v U S„ 70 F Supp 595, 108 
CtCl 419 

42. U.S—McMillan Welding and Mach Works v. 
General Towing Co., DC La, 247 FSupp. 402. 
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Evidence supported determination that charterer 
was not authorized 

U S —Kane v Motor Vessel Leda, C A La, 491 F 2d 
899, reh den 493 F 2d 1405, two cases, cert den 
95 S Ct 120, 419 U.S 865, 42 L Ed 2d 102 

43. US—Warner v The Bear, DC Alaska, 126 
FSupp 529, 15 Alaska 370—Marine Lumber Co 
v The Alma, D C Va, 199 F Supp 719 

47. U S —Pontin Lighterage Co v American Export 
Lines, D C N Y, 126 F Supp 824, affd, C A, 228 
F 2d 623—Lambros Seaplane Base v The Batory, 
CANY, 215 F2d 228—Wilmar Marine Engi¬ 
neering & Sales Corp v M/V Perseo, DC La, 
278 FSupp 345 

Warranty 

(2) Other matters 

US—Sea Trade Corp v Bethlehem Steel Co, Ship¬ 
building Division, CANY, 305 F2d 131—Mid¬ 
west Marine, Inc v Sturgeon Bay Shipbuilding ft 
Dry Dock Co, D C Wis, 247 F Supp 283 —Unit¬ 
ed New York Sandy Hook Pilots Ass’n v Roder- 
mond Industnes, Inc, C A N J, 394 F 2d 65—La 
Capna v Compagnie Mantime Beige, DCNY, 
286 F Supp 980, affd in part, revd in part on oth 
grds, CA, 427 F2d 244—Young v Clear Lake 
Yacht Basin, Inc, DC Tex, 337 FSupp 1305, 
affd, C A, 473 F 2d 1389, cert den 94 S Ct 158, 
414 U.S 856, 38 LEd2d 106—US for Use of 
Westinghouse Elec Corp v Marietta Mfg Co, 
DCWVa, 339 FSupp 18 

La —Diesel Engine Repairs, Inc v Point Landing, Inc, 
App, 291 So 2d 793 

Mantime law as governing 

U S —Booth S S Co, v Meier ft Oelhof Co,CANY, 
262 F.2d 310—Midwest Manne, Inc. v Sturgeon 
Bay Shipbuilding ft Dry Dock Co„ D C Wis., 247 
FSupp 283 

Federal law as governing 

U S —Alcoa S S Co. V Charles Ferran & Co, C A La, 
383 F2d 46, cert den 89 S.Ct 11JL393 US 836, 
21 L Ed 2d 107 

48. US —The Hygrade No. 24 v The Dynamic, DC. 
NY, 143 F Supp 634—Albina Engine & Mach 
Works, Inc v Hershey Chocolate Corp, GA.Or., 
295 F 2d 619—Arundel Corp v Charleston Ship¬ 
yards, Inc, DCSC, 207 FSupp 514—J F 
McNamara Corp v Motor Tanker Tabriz, D C. 
Minn, 209 F Supp 212—Johnson’s Branford Boat 
Yard, Inc v Yacht Altair, D.C.Conn, 260 
FSupp 841 

La—Blue Streak Enterprises v Cherrie, App., 263 
So 2d 734—Bert’s Boat Works, Inc v. Cuccia, 
App., 278 So 2d 134. 

Particular contracts construed 

US— Bromfield Mfg Co v The Brown, Smith ft 
Jones, DC Mass, 117 FSupp 630—Wilmar Ma¬ 
nne Engineenng & Sales Corp. v, M/V Perseo, 
D.CLa, 278 F.Supp 345. 

La —Marine Chartering (GulD Ltd. v. Boland Mach, ft 
Mfg Co, Inc, App., 273 So.2d 316. 

Limitation of liability upheld 

U S —Alcoa S.$ Co v. Charles Ferran ft Co, C A La, 
383 F 2d 46, cert. den. 89 S.Ct 111, 393 U S 836, 
21 LEd.2d 107. 

Interest included in recovery where amount was 
liquidated 

U.S —Savannah Ship Repair Co. v Helemc Lines, Lim¬ 
ited, D C.Ga, 305 F Supp 438 

Not contract of adhesion 

U S —Andrew Martin Manne Corp v Stork-Werksp* 
oor Diesel BV,DCLa, 480 FSupp 1270 

49. U S —Bromfield Mfg Co v. The Brown, Smith ft 
Jones, supra, n 48—Dog River Boat Service, Inc. 
v The Frances D., D C.Ala, 192 F Supp 759— 
Diaz v Western Ventures, Inc., D.CFla, 331 
FSupp 1296, affd, C.A, 467 F.2d 1361, cert 
den. 93 SCt. 1445, 410 U.S 967, 35 L.Ed.2d 702. 

Extra work 

(2) Other matters 
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U S —Libenan Carriers, Inc v Tampa Ship Repair & 
Dry Dock Co, CANY, 301 F2d 462, cert den 
83 S Q 40, 371 U S 822, 9 L Ed 2d 62 

No recovery for willful breach y 
US—Hams v The Cecil N Bean, 197 F2d 919 
Owner’s inability to pay or to assure payment 
justifies cessation of work 
U S —First Safe Deposit Nat Bank of New Bedford v 
The North Star, DC Mass, 185 FSupp 815— 
Charleston Shipyards, Inc v The Poling Bros V, 
DC SC, 188 FSupp 71 

Particular contracts construed 

U S —Libenan Carriers, Inc v Tampa Ship Repair & 
Dry Dock Co, CANY, 301 F2d 462, cert den 
83 S Ct 40, 371 U S 822, 9 L Ed 2d 62 

Implied warranty of workmanlike service 
U S —H & H Ship Service Co v, Weyerhaeuser Line, 
CACal, 382 F2d 711—Houston-New Orleans, 
Inc v Page Engineenng Co, D C La, 353 F Supp 
890 

Cal —Standard Oil Co of Cal v Intrepid, Inc, 102 
Cal Rptr 604, 26 C A 3d 135 
La—Blue Streak Enterpnses v Cheme, App, 263 
So 2d 734 

50. Time extension 

U S —Huffman Towing, Inc v Mainstream Shipyard & 
Supply, Inc, DC Miss, 388 FSupp 1362 

51, US—Drago v A/S Inger, CANY, 305 F2d 
139, cert den 83 SCt 292, 371 US 925, 9 
LEd2d 232—Arundel Corp v Charleston Ship¬ 
yards, Inc., DCSC, 207 FSupp 514—Midwest 
Manne, Inc. v Sturgeon Bay Shipbuilding & Dry 
Dock Co, DC.Wis, 247 FSupp 283—Antilles 
Shipping Co v Texaco, Inc, DCNY, 321 
FSupp 166 

Contractor liable for negligence 

US—Hershey Chocolate Corp v The Robert Lucken- 
bach, DC,On, 184 F.Supp 134, aflfd., CA, 295 
F 2d 619—Houston-New Orleans, Inc v Page En¬ 
gineenng Co, D C La, 353 F Supp 890 
La—Lumbermens Mut Cas Co v Starr, App, 258 
So 2d 385 

Breach of warranty 

U.S —Gamer v. Cities Service Tankers Corp, C A Ala, 
456 F.2d 476—Houston-New Orleans, Inc v Page 
Engineenng Co., D C.La, 353 F Supp. 890—Hur- 
dich v. R.C A. Corp, D.C N Y, 359 F Supp 122, 
affd, CA, 503 F2d 397 
Independent contractor held not liable 
U$—Young v Clear Lake Yacht Basin, Inc, DC 
Tex, 337 F.Supp 1305, affd, C A., 473 F 2d 1389, 
cert den 94 S.Ct. 158, 414 U.S. 856, 38 L Ed 2d 
106* 

Liability for negligence held not shown 
US—Young v Clear Lake Yacht Basin, Inc, D.C 
Tex, 337 F.Supp 1305, affd, C A., 473 F 2d 1389, 
cert den. 94 SCt 158, 414 U.S 856, 38 L Ed 2d 
106. 
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52. US.—Glen Cove Manna, Inc v Vessel Little 
Jennie, D.C.N.Y, 269 FSupp. 877-Huffman 
Towing* Inc v. Mainstream Shipyard & Supply, 
Inc, D.C Miss, 388 FSupp 1362 
56. US.—Warner v. The Bear, DC Alaska, 130 
F.Supp. 549, 15 Alaska 527—National Manne 
Service* Inc v, C J* Thibodeaux A Co , CA.Tex,, 
501 F.2d 940 

58. US—Epstein v. Corporacion Peruana de Va- 
pores, DCN.Y. 325 F.Supp 535 
60* Person unlawfully taking it from owner 
after wreck 

U $.—F E. GrauwUler Transp Co. v King, D C N.Y, 
131 FSupp 630* affd., C.A, 229 F2d 153. 

63. Corporation 

US—F. E. Grauwillcr Transp Co v King, D.C NY* 
131 FSupp. 630* affd.* CA., 229 F,2d 153-Gard- 
ner v. The Calvert* CANJ* 253 F2d 395, cert 
den. 78 SCt. 997, 356 U S. 960, 2 L Ed 2d 1067— 


McMillan Welding and Mach Works v General 
Towing Co, D C La, 247 F Supp 402 
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68. US —The Edmond J Moran v The Harold Rei- 
nauer, GA N Y , 221 F 2d 396—Albina Engine & 
Madh Works, Inc v Hershey Chocolate Corp, 
C A Or , 295 F 2d 619 

Damage caused by defective repairs 

U S —Alcoa S S Co v Charles Ferran & Co, D C La , 
242 FSupp 962, reh 251 FSupp 823, affd, CA, 
383 F2d 46, cert den 89 S Ct 111, 393 U S 836, 
21 L Ed 2d 107 

Cal —D’Aquisto v Campbell Industries, 209 Cal Rptr 
108, 162 C A 3d 1208 

Failure to instruct concerning product installa¬ 
tion 

U S —Conticamers & Terminals, Inc v Borg-Wamer 
Corp , D C Mo, 593 F Supp 400 

Avoidable consequences doctrine 

U S —Alcoa S S Co v Charles Ferran & Co , D C La, 
251 F Supp 823, affd , C A , 383 F 2d 46—Alcoa 
S S Co v Charles Ferran & Co, C A La, 383 
F 2d 46, cert den 89 S Ct 111, 393 U S 836, 21 
L Ed 2d 107 

Limitation of liability agreement 

U S —Alcoa S S Co v Charles Ferran & Co, D C La, 
251 F Supp 823, affd , C A, 383 F 2d 46 

Grounds for recovery held not to exist 

U S —Philadelphia Elec Co v Curtis Bay Towing Co 
of Pa , D C Pa, 260 F Supp 505, affd, C A , 390 
F 2d 125 

Recovery held not dependent on status of vessel 

U S —Boston Fish Market Corp v Universal Ins Co, 
C A Mass, 388 F2d 773 

Liability of United States for change in position 
of buoy 

U S —Standard Dredging Corp v S S Syra, D C Md , 
290 F Supp 260. 

Amount of recovery 

US—Western Transp Co. v Pac-Mar Service, Inc, 
C A Or, 547 F 2d 97. 

69. US—Gnffin v Hunt Tool Co, DC La, 286 
F Supp. 402, affd, C A, 412 F 2d 328 

Wash —Christensen v Columbia Acceptance Corp, 402 
P 2d 497, 66 Wash 2d 347 

Private pleasure craft 

U S —Fmkel v Challenger Manne Corp, D C Fla, 316 
FSupp 549 

70. U S.—Alcoa S S Co v Chanes Ferran & Co, 
DC La, 242 FSupp 962, reh 251 FSupp 823, 
affd , C A, 383 F2d 46, cert den 89 S a 111, 
393 U.S 836, 21 L Ed 2d 107 

71. US—Russell, Poling & Co v US, DCN.Y, 
151 F Supp 11 , affd, C A, 252 F 2d 167—Indian 
Towing Co v US, DC La, 182 FSupp 264, 
affd, C.A, 276 F2d 300, cert den 81 SCt 56, 
364 US 821, 5 L.Ed2d 51 


Whether a ship is a “public” or 
“merchant” vessel must be determined 
by reference to the nature of the ser¬ 
vices rendered. 715 


J5, Services rendered at time of asserted 
claim 

S —Petition of Oskar Tiedemaim & Co, D C Del, 
236 F Supp. 895, revd on oth grds and remd in 
oart, C A,, 367 F 2d 498, op supp. 367 F 2d 505, 
clrt den. 87 S.Ct 953, 386 US 932, 17 LEd 2d 
805, cert den 87 Sa 957, 386 US 932, 17 
LEd2d 805, reh den 87 S-Ci 1303, 386 US 
1000, 18 L Ed 2d 354 
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72. N Y —Salroond v Isbrandtsen Co , 144 N Y S 2d 
578, 286 App Div 1015, cert den 76 S Ct 1033, 
351 U S 968, 100 L Ed 1487 

In other instances the principles of 
mantime law as declared by federal 
courts have been applied 73 5 

73.5. US—Nye v A/S D/S Svendborg, DCNY, 
358 F Supp 145, affd in part, revd m part on otn 
grds, C A , 501 F2d 376, cert den 95 S Q 1356, 
420 US 964, 43 L Ed 2d 442, reh den 95 S Ct 
1971, 421 US 972, 44 L Ed 2d 464—Hite v 
Mantime Overseas Corp, D C Tex, 380 F Supp 
222 

Cal -Sea-Land Service, Inc v Matson Terminal Co, 
61 Cal Rptr 756, 253 CA2d 885 

Mantime law inapplicable 

U S —Watson v D/S A/S Idaho, D C Pa, 359 F Supp 
496 

The owner or charterer is not liable 
for results of an explosion where there 
was no prior knowledge of possibility 
of such an explosion 785 

78.5. U S — Republic of France v U S, C A Tex , 290 
F2d 395, cert den 82 SCt 644, 645, 369 US 
804, 7 L Ed 2d 550 

79 US —Hartford Acc & Indem Co v Gulf Refin¬ 
ing Co, D C La, 127 F Supp 469, affd in part 
and revd in part, on oth grds, CA, 230 F2d 
346, cert den 77 SCt 49, 352 US 832, 1 
L Ed 2d 52—Henderson v Reading Co, D C Pa, 
150 FSupp 437—US v Pinckney, DCGa, 150 
FSupp 790—Machillov New York Cent R Co, 
D C N Y, 200 F Supp 805—Miculka v American 
Mail Line, Limited, D C Or, 229 F Supp 665— 
US v Barge CBC 603, DC La, 233 FSupp 
85—Zubrod v Associated Metals & Minerals 
Trade Co, DC Pa, 243 FSupp 340—Solet v 
M/V Capt H V Dufrene, DC La, 303 FSupp 
980 

N Y —Thompson v Erie R Co, 227 N Y S 2d 80, 33 
Misc 2d 514 

Regardless of any contract* etc. 

Ohio—McCormick v Henry Boats, Inc* 228 NE2d 
344, 11 Ohio App 2d 43 
Irrespective of personal liability, etc. 

US—Ohio Val Engineenng Co v Barges OVE 102 
and 103, D C La, 214 F Supp 784 
Limitations of liability applied to cargo only 
U S —Esso Standard Oil, S A v The Sabnna, D C Ca¬ 
nal Zone, 154 F Supp 720 

No right of action for violation of safety stan¬ 
dards provisions imposing penal liability 

U S —Godinez v Jones, D C Puerto Rico, 179 F Supp 
135. 

Vessels engaged in common venture 

U S —Petition of U S Dredging Corp, DCNY, 213 
FSupp 780 

Fault without violation of statute 

US—Couch v Bowman, DCTenri, 263 FSupp 714 

Maritime tort 

La—Pellegrw v. Fidelity & Cas Co of New York, 
App., 193 So 2d 392 

Recovery over denied 

u S —Philadelphia Elec Co v Curtis Bay Towing Co 
of Pa, DCPa, 260 FSupp 505, affd, C A, 390 
F.2d 125 

Liability for nonnegligent unseaworthlness 
U S —Gngsby v Coastal Manne Service of Tex, Inc, 
C ALa, 412 F2d 1011, cert dism 90 SCt 612, 
396 US 1032, 24 LEd2d 531, and 90 SCt 612, 
396 US 1033, 24 L Ed 2d 531, and 90 SCt 613, 
396 US 1033, 24 LEd2d 531, on remand 317 
FSupp 1113 

Wash.—Sprague v Snug Harbor Manna* Inc, 534 P.2d 
583, 13 Wash App 246 
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Seaworthiness Inapplicable to oil spill 

U S —State of Md, Dept of Natural Resources v 
Amerada Hess Corp, D CMd, 350 F Supp 1060, 
motion den 356 F Supp 975 
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80. US—United Geophysical Co v Vola, CALa, 
231 F2d 816—Twery v Houseboat Jitly’s Yen, 
DCFla. 267 FSupp 722 

81. US—Patapsco Scrap Corp v Maryland Ship¬ 
building A Drydock Co, C A Md, 268 F 2d 817 
—Sea Trade Corp v Bethlehem Steel Co, Ship¬ 
building Division, CANY, 305 F 2d 131—Peti¬ 
tion of Bmstock, D C N Y, 213 F Supp 909, affd, 
CA, 330 F2d 267—Thomas v Peninsular & 
Oriental Steam Nav Co, DC Pa, 246 FSupp 
592—Couch v Bowman, D C Tenn, 263 F Supp 
714—Croley v Matson Nav Co, DC Ala, 313 
F Supp 555, revd, C A, 434 F 2d 73, adhered to 
439 F 2d 788 

N Y —Colban v Petterson Lighterage & Towing Corp, 
279 NYS2d 735, 19 NYS2d 794, 226 NE2d 
541 

Vessel as entity not capable of committing tort 

U S,—Noel v Isbrandtsen Co, C A Va, 287 F 2d 783, 
cert den 81 SCt 1944, 366 US 975, 6 LEd2d 
1264 

Warranty of seaworthiness inapplicable to dam¬ 
age by fire 

US—Holloway Concrete Products Co v Beltz-Beatty, 
Inc, C A Fla, 293 F 2d 474 

“Operating negligence” 

U S —Lasseigne v Nigerian Gulf Chi Co, D C Del, 397 
FSupp 465 

Actual or constructive knowledge essential 

US—King v Deutsche-Dampfs-Gcs, DCNY, 397 
FSupp 618 

82. U S —People of State of Cal v The Jules Fri¬ 
bourg, DC Cal, 140 FSupp 333—Sea Trade 
Corp v Bethlehem Steel Co, Shipbuilding Divi¬ 
sion, CANY, 305 F2d 131 

Independent contracting salvor 

U S —American Independent Oil Co v M S Alkaid, 
DCNY. 289 FSupp 329 

85. U S —Chi Transfer Corp v The Cree, DCNY, 
121 FSupp 873, affd, CA, 224 F2d 849 

86. US—Young v Clear Lake Yacht Basin, Inc, 
D C Tex, 337 F Supp 1305, affd., C A, 473 F 2d 
1389, cert den 94 SCt 158, 414 US 856, 38 
L Ed 2d 106 

Contributory negligence not shown 

US—US v Barge CBC 603, DCLa, 233 FSupp 
85—Petition of U S„ D C N C, 303 F Supp 1282 

87. US —Shiver v Burnside Terminal Co, DCLa, 
392 FSupp 1078 

NY—Thompson v Ene R Co, 227 NYS2d 80, 33 
Misc2d 514 

89. U.S —Sanford Bros Boats, Inc v Vtdrine, C A 
La, 412 F2d 958—White v Runrock Tidelands, 
Inc, C A La, 414 F.2d 1336—Brattoli v Kheel, 
DCNY, 302 FSupp 745 

Negligence held shown 

La—Percle v. Ordoyne, App, 150 So 2d 902, writ ref 
152 So 2d 561, 244 La 464 

91. U.S.—O F Nelson A Co v US, CCACal, 
149 F 2d 692, foil 149 F 2d 815 and 149 F 2d 816, 
motion den 169 F 2d 833 Motion den 169 F 2d 
833—Thompson v Erie R Co, 227 N Y S 2d 80, 
33 Misc.2d 514—Lopez v Grace Line, DC Cal, 
302 FSupp. 753 

Cal.—Longfellow v. Mexican Vessel Presidente Miguel 
Aleman, 111 Cal.Rptr 643, 36 CA.3d 508 

Hiring dangerous crew member breaches sea¬ 
worthiness duty 

U.S — Deakle v John E Graham A Sons, C A 1 (Ala), 
756 F2d 821, reh. den, 763 F.2d 419 

Stable and proper construction 

U S —Glen Southern Shipping Corp v. Norfolk Towing 
Corp., D.C.Va, 135 FSupp 146 


Lack of information held not a defense 

U S —Glen Southern Shipping Corp v Norfolk Towing 
Corp, D C Va, 135 F Supp 146 

Reasonable fitness sufficient 
U S —St Claire v Mid-Continent Barge Lines Co , 
DC Minn, 249 FSupp 938—Hill v Flota Mer- 
cante Grancolombiana, S A, D C La, 267 F Supp 
380 Affd 405 F 2d 878, cert den 89 S Ct 1995, 
395 US 934, 23 LEd2d 449—In re Brown & 
Root Marine Operators, Inc, DC Tex, 267 
F Supp 588, affd , C A, 377 F 2d 724 
Cal —Davis v Matson Nav Co, 68 Cal Rptr 434, 262 
CA2d 25 

Vessel insufficiently or defectively equipped 
US—Waldron v Moore-McCormack Lines, Inc, 
NY, 87 SCt 1410, 386 US 724, 18 LEd2d482 

Lack of adequate safety equipment as unsea¬ 
worthiness 

U S —White v Rimrock Tidelands, Inc , CALa, 414 
F2d 1336 

92. Liability held not shown 

U S —Tim v American President Lines, Limited, C A 
Cal, 409 F2d 385 

Imputed negligence. The doctrine 
of imputed negligence applies in admi¬ 
ralty. 925 

92.5. U S —Drewery v Daspit Bros Marine Divers, 
Inc, CALa, 317 F2d 425 

§ 77. -Negligent Management 
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93. U S —Strom v Anderson, D.C N Y., 114 F Supp 
767—Tracy Towing Line v City of Jersey City, 
DCNI, 105 FSupp 910—Northern Petroleum 
Tank S S Co v City of New York, D C N Y, 181 
F Supp 192, mod on oth grds., C A, 282 F.2d 
120—Petition of Kinsman Transit Co, CANY, 
338 F2d 708, cert den 85 Sa 1026, 380 US 
944, 13 L Ed 2d 963—Rogers v Tallman & Mack 
Fish & Trap Co, D C R 1, 234 F Supp 358—Pe¬ 
tition of Mahoney, DCNH, 255 FSupp 310- 
Couch v Bowman, D C Tenn, 263 F Supp 714— 
Armstrong v Chambers and Kennedy, D.C Tex, 
340 FSupp 1220, affd m part, revd in part on 
oth grds, C A, 499 F 2d 263, reh den 572 F 2d 
1061, cert dism. 96 SCt 163, 423 US 886, 46 
L Ed 2d 118 

Proximate cause 

(2) Held not shown 

U S —Oil Transfer Corp v The Cree, CANY, 224 
F2d 849—Ohio River Co v Continental Grain 
Co, DC Ill, 352 FSupp 505 

(3) Other matters 

U S —Derby Co v. A L Mechling Barge Lines, Inc, 
DCLa, 258 FSupp 206, affd, CA, 399 F2d 
304 

Fla —Jowanowitch v Florida Power & Light Co, App, 
277 So 2d 799 

Acts constituting negligence 
US—American President Lines, Limited v Towboat 
Seneca, C A N Y, 261 F Supp 800, affd., C.A., 384 
F2d 511—In re Cenac Towing Co, DCLa, 276 
FSupp 317, affd., CA., 404 F2d 698—Cenac 
Towing Co v Keystone Shipping Co, CA.La, 
404 F 2d 698 

Negligence and unseaworthiness distinguished 

US—Petition of US, DCNC, 303 FSupp 1282— 
Williams v Shipping Corp of India, Ltd, D.C.Ga, 
354 F.Supp 626 

Speed boat deemed “dangerous instrumentality” 

U.S —Green v Ross, D C.Fla, 338 F Supp 365, affd , 
C A, 481 F2d 102 Cert den 94 SCt 577, 414 
U S 1068, 38 L Ed 2d 473 


94. US —Lewis v Maritime Overseas Corp, D COr, 
163 FSupp 453—A/S Skaugaas (I M Skaugen) 
v T/T P W Thirtle, D C Md , 227 F Supp 281 
Affd, C A, 345 F2d 275, cert den 86 SCt 292, 
382 US 918, 15 L Ed 2d 233 

Conn —R & H Development Co v Diesel Tanker, J 
A Martin, Inc, Cir A D, 203 A 2d 766, 2 Conn 
Or 622 

Charter immaterial 

U S —McWilliams Dredging Co v U S, D C La, 105 
FSupp 582 

Forcing vessel to run aground to avoid collision 

U S —Moran Towing & Transp Co v Conners-Stan¬ 
dard Marine Corp, CANY, 285 F2d 368, 86 
A L R 2d 1227 

Water skier 

US—Kaiser v Traveler’s Ins Co, DCLa, 359 
FSupp 90, affd, CA, 487 F2d 1300, reh den 
496 F 2d 531 

Cal—Press v Lyford, 111 Cal Rptr 817, 36 CA3d 
986 

Ga—Sanders v Griffin, 215 SE2d 720, 134 Ga App 
689 

Iowa—Pfeiffer v Wetland, 226 N W 2d 218 

No liability 

U S —Dreher v U S, D C Cal, 375 F Supp 1061 

95. U S —Kaiser v Traveler’s Ins Co, D C La, 359 
FSupp 90, affd, C A, 487 F2d 1300, reh den 
496 F 2d 531 

96. Vessels held not liable 

(4) Other vessels 

U S —American Independent Oil Co v. M S. Alkaid, 
D C.N Y, 289 F Supp 329—Dreher v U S, D C 
Cal, 375 FSupp 1061 

Mich—Torrez v Willett, 115 NW2d 393, 366 Mich 
465 

Motorboat laws 

Fla—Rountree v. A. P Moller S.S Co, App, 218 
So 2d 771 

“Operator” defined 

Iowa—Pfeiffer v Weiland, 226 NW 2d 218 

97. US —Maroceano Compama Naviera S A. of Pan¬ 
ama v City of Los Angeles, D C Cal, 193 F Supp 
529—Placid Oil Co SS Willowpool, DC Tex., 
214 F Supp 449—Helgesen v, U S. D,C.N Y., 275 
FSupp 789—In re Cenac Towing Co, DCLa, 
276 F Supp 317, affd , C A, 404 F 2d 698—Dall- 
dorf v Higgerson-Buchanan, Inc, CAVa, 402 
F2d 419—Nosal v Calmar S.S. Corp, D.C.Pa, 
339 FSupp. 1235, affd, C,A, 475 F2d 1395 

Mass —Ellmgsgard v Silver, 223 N E 2d 813, 352 Mass 
34 

Mich—Torrez v Willett, 115 N.W2d 393, 366 Mich 
465 

NY—Deuel v. Russell, 256 N.YS2d 836, 23 A.D2d 
614 

Wash.—Tompkins v. Genng, 391 P.2d 957, 64 Wash 2d 
389 

99. US —Williamson v. The Carolina, DCN.C, 158 
FSupp. 417—Board of Comers of Port of New 
Orleans v M/V Agdos Michael, DCLa, 390 
FSupp. 1012 

1. US.—Oil Transfer Corp. v Westchester Ferry 

Corp, D C.N Y„ 173 F.Supp, 637 

2. US —Chesapeake & O Ry Co v Cleveland Tank¬ 

ers, D C Mich, 121 F Supp 830—Deep Sea Tank¬ 
ers, Limited v The Long Branch, C.A.N.Y, 258 
F2d 757, cert den 79 SO 316, 358 U.S 933, 3 
L Ed 2d 305, and 79 S Ct 320, 358 U S 934, 3 
L Ed 2d 305, reh den 79 S Ct, 578, 359 U.S 921, 

3 LEd.2d 583—Patterson Terminals, Inc v. S.S 
Johannes Frans, D.C.Pa, 209 F.Supp. 705—Arm¬ 
strong v Chambers and Kennedy, D C Tex., 340 
F.Supp 1220, affd. in part, revd in part on oth. 
grds., C A., 499 F.2d 263, reh den, 512 F 2d 1061, 
cert dism 96 S a 163, 423 U.S. 886, 46 L.Ed2d 
118 

Conn.—R A H Development Co v. Diesel Tanker, J. A, 
Martin, Inc, Cir.A.D., 203 A 2d 766, 2 Conn,Or. , 
622 
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NY—People v Cummings, 233 NYS2d 724, 36 
Misc 2d 800 

Operator of pleasure boat 

La—Roy v Swayze, App, 194 So 2d 109, wnt ref 195 
So 2d 644, 250 La 369 

Duties regarding furnishing crew 

U S —Petition of U S, D C N C, 303 F Supp 1282— 
Lemar Towing Co, Inc v Fireman’s Fund Ins 
Co, DC La, 352 FSupp 652, affd, CA, 471 
F 2d 609, reh den 478 F2d 1402, cert den 94 
SCt 292, 414 US 976, 38 LEd 2d 219 

Lookout 

U S —Frost v Gallup, D C R 1, 329 F Supp 310 

Absolute duty 

U S —Greene v Vantage S S Corp, C A Va, 466 F 2d 
159 

page 803 

3. U S,—N M Patterson & Sons, Limited v City of 
Chicago, D.C Ill, 209 F Supp 576, revd on oth 
grds, C A, 324 F 2d 254—Patterson Terminals, 
Inc v S S Johannes Frans, D C Pa, 209 F Supp 
705—In re International Manne Development 
Corp,, D C Miss, 328 F Supp. 1316, affd , C A, 
451 F 2d 763, affd, 463 F2d 238 

NY—People v Cummings, 233 NYS2d 724, 36 
Misc 2d 800 

Failure to maintain proper lookout 

US—Anthony v International Paper Co, CASC, 
289 F2d 574—US v The Martin, DC Ill, 198 
FSupp 171, affd, CA, 313 F2d 851 

Conn —R & H Development Co v Diesel Tanker, J A 
Martin, Inc, Cir A D, 203 A 2d 766, 2 Conn Cir 
622 

Mo—Nalcos v Dean, App, 417 S W2d 680 

N C—Williams v McSwam, 102 S E2d 464, 248 N C 
13 

Storm warnings 

US-US v The Westervelt, DCNY, 135 FSupp 
596 

Emergency 

U.S—Pennsylvania R Co v The Mane Leonhardt, 
D.GPa., 202 F.Supp 368 Affd., C A, 320 F 2d 
262—Petition of Trawler Snoopy, Inc., D C Me, 
268 FSupp. 951. 

Use of anchors 

U S —Petition of Kinsman Transit Co, C A N Y, 338 
F 2d 708, cert den. 85 S Ct. 1026, 380 U S 944, 13 
L.Ed 2d 963 

Failure to use radar 

U S.—In re Cenac Towing Co, D.GLa, 276 F Supp 
317, affd, C.A, 404 F2d 698. 

Starboard hand rule 

U S —Geophysical Service, Inc v F/V Tempest, D C 
Tex, 293 FSupp 179 

4. U.S.—Petition of American Dredging Co, D C Pa, 

141 F.Supp 582, affd, C.A., 235 F,2d 618, cert 
gr 77 SCt 356, 352 U.S 965, 1 L.Ed2d 320, 
revd on oth grds 78 SCt, 394, 355 U.S 426, 2 
L Ed,2d 382—Metzger v S S Kirsten Torm, D C 
Md, 245 FSupp 227—Tebbs v Baker-Whiteley 
Towing Co, DCMd., 271 FSupp 529, Affd, 

C. A, 407 F 2d 1055—American Zinc Co v Fos¬ 
ter, D.GMiss, 313 FSupp. 671, mod on oth, 
gids., CA, 441 F.2d 1100, cert, den 92 S Ct 99, 
404 U.S. 855, 30 L Ed 2d 95. 

Conn —R A H Development Co v. Diesel Tanker, J A. 
Martin, Inc., CirA.D., 203 A,2d 766, 2 Conn Cir 
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U S,—-Kansas City Bridge Co v M/V Ole Miss, D C 
Miss, 215 FSupp 658—South Carolina State 
Highway Dept v Jack Neilson, Inc, D C.La, 289 
F.Supp 239 

21. US.—Southern Pac Co v. US, D.C La, 250 
FSupp 912 

22. US—US v The Martin, 198 FSupp 171, affd, 
C.A , 313 F 2d 851—Rawls Bros Contractors, 
Inc v US, D.C Fla,, 251 FSupp 47 

24. US —O’Donnell Transp Co v M/V Maryland 
Trader, D C N Y, 228 F Supp 903 

26. U S,—Brown & Root Marine Operators, Infc v 
Zapata Off-Shore Co, C A Tex, 377 F 2d 724— 
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Ernest Const Co v Tug Commodore, DC Ala 
294 FSupp 15 

27. US—P Dougherty Co v US, DC Del, 97 
F Supp 287, revd on oth grds, C A, 207 F 2d 
626, cert, den 74 SCt 476, 347 US 912, 98 
LEd 1068—Pennsylvania R Co v SS Mane 
Leonhardt, C A Pa, 320 F 2d 262—St Louis-San 
Francisco Ry Co v Motor Vessel D Mark, 
DC Ala, 243 FSupp 689—Sabine Towing & 
Transp Co v St Joe Paper Co, DC Fla, 297 
FSupp 748 

Sufficiency of rebuttal evidence 

(3) Other matters 

U S —Southern Pac Co v U S, D C La, 250 F Supp 
912 

28. U S —Louisville & N R Co v The Commander, 
DC Ala, 199 FSupp 217 
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30. US—Shelly Tractor & Equipment Co v The 
Boots, D C N C, 140 F Supp 425—Memtt-Chap- 
man & Scott Corp v Cornell S S Co, C A N Y, 
265 F2d 537—Kansas City Bndge Co v M/V 
Ole Miss, D C Miss, 215 F Supp 658—Albanese 
v NV Nederl Amenk Stoomv Maats, DC 
N Y, 279 F Supp 635 

Evidence held admissible 
US—Davis V Parkhill-Goodloe Co, C A Fla, 302 
F 2d 489—Bryant v Partenreederei-Emest Russ, 
CAMd, 330 F2d 185—Scott-Paine v Motor- 
tanker V L Keegan II, CANY, 339 F2d 422 
Mass —Elhngsgard v Silver, 223 N E 2d 813, 352 Mass 
34 

31. Evidence held sufficient 

(1) U S —Pure Oil Co V Bethlehem Steel Co, C A 
Tex, 391 F2d 249—J F McNamara Corp v Motor 
Tanker Tabriz, DC Minn, 209 FSupp 212—Wilmar 
Manne Engineenng & Sales Corp v M/V Perseo, 
DC La, 278 FSupp 345—Melanson Co v Hupp 
Corp, DCNJ, 282 FSupp 859, affd CA, 391 F2d 
902—Geophysical Service, Inc v F/V Tempest, D C 
Tex, 293 FSupp 179—Savannah Ship Repair Co v 
Hellenic Lines Limited, DCGa, 305 FSupp 438— 
MSI Shipping Co v Dade Drydock Corp., C A Fla, 
431 F 2d 634—Cottle v Gallup, C A R1,432 F 2d 43 
Cal,—Sausalito Shipbuilding Co v La Rocca, 247 P 2d 

425, 112 C A 2d 812 

U S—Mantime Overseas Corp v Puerto Rico Drydock 
& Marine Terminals, Inc, C A Puerto Rico, 391 
F2d 1010 

(2) U S —Falmouth Manne Railways, Inc v. Yacht 
Jim Bea, D C Mass, 304 F Supp 352 

N Y —McGraw-Edison Co v Tnmdad Corp, 309 
N YS2d 26, 34 AD 2d 528 

(4) US—Shelly Tractor & Equipment Co v The 
Boots, DCNC, 140 FSupp 425—Charleston Ship¬ 
yards, Inc v The Poling Bros V, D C S C, 188 F Supp 
71—J F McNamara Corp v Motor Tanker Tabnz, 
DC Minn, 209 FSupp 212 

Evidence held insufficient 

(1) U S — Remington Rand, Inc v U S, D C N Y, 
98 F Supp 334, affd, C A, 202 F 2d 276—McMillan 
Welding and Mach Works v General Towmg Co, 
D.C La, 247 FSupp 402 

(2) U S —Falmouth Manne Railways, Inc v Yacht 
Jim Bea, D C Mass, 304 F Supp 352 

(3) U S —U S Lines Co v Mantime Shipcleaning & 
Maintenance Co, D C Pa, 317 F Supp 639—Antilles 
Shipping Co v Texaco, Inc, D C N Y, 321 F Supp 
166 

La —Babin v Lykes Bros, S S Co, App, 94 So 2d 715 

32. Evidence held sufficient 

(1) U S —Dog River Boat Service Inc v The Fran¬ 
ces D, DCAla, 192 FSupp 759 

33. US —Salaky v The Atlas Barge No 3. C A N Y, 
208 F,2d 174 

Evidence held sufficient 

(1) US—US V Tug Otto, DC Tex, 296 FSupp 
1130, affd, CA, 404 F,2d 54—Chevron Oil Co v 
M/V New Yorker, DC La, 297 FSupp 412—Gnffin 
v Hunt Tool Co, CALa, 412 F2d 328—Southern 
Pac Co v Alamo Chemical Transp Co, D C La, 300 
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FSupp 1002—Petition of Canal Barge Co, D C Miss, 
323 FSupp 805, affd m part, levd in part on oth 
grds, C A, 480 F 2d 11, op am on oth, grds, 513 F 2d 
911, cert den 96 S Ct 71, two cases, 423 U S 840, 46 
LEd2d 60 

La—Department of Highways v Schwabe, App, 79 
So 2d 752—Department of Highways v Southern 
Shipbuilding Corp, App, 217 So 2d 497, wnt ref 
219 So 2d 515, 253 La 740 
Pa—General Painting Co v Charles Zubik & Sons, 
Inc, 107 PLJ 351 

Wash —Christensen v Columbia Acceptance Corp, 402 
P 2d 497, 66 Wash 2d 347 

(2j U S—Salaky v Atlas Tank Processing Corp, 120 
FSupp 225 

( 4 ) us—In re Brown & Root Marine Operators, 
Inc, DCTex, 267 FSupp 588, affd, C A, 377 F2d 
724 

^5) U,S—South Carolina State Highway Dept v 
Jack Neilson, Inc, D C La, 289 F Supp 239 
Fla —Belcher Towing Co v Board of County Corners 
of Dade County, App, 233 So 2d 456 

(6) U S —Massman-Drake v Towboat M/V Hugh 
C Blaske, DC La, 289 FSupp 700 

(7) US—Pennsylvania R Co v The Mane Leon- 
hardt, DCPa, 202 FSupp 368, affd, CA, 320 F2d 
262—Crescent Towing & Salvage Co v Dixilyn Drill¬ 
ing Corp, C.A Miss, 329 F 2d 754 

t«) US—Twenty Grand Towing, Inc v Dufrene, 
C A La, 272 F 2d 880 

(10) US—U.S v Sabine Towing & Transp Co, 
DC La, 289 FSupp 250 

(11) US—Hudson County v The Chancellor, DC 
NJ, 121 FSupp 29—Oil Transfer Corp v The Cree, 
CANY, 224 F2d 849—Merntt-Chapman & Scott 
Corp v Cornell SS Co, CANY, 265 F2d 537— 
Trinidad Corp v Indian Towmg Co, C A La, 293 F 2d 
107, cert den 82 SCt 951, 369 US 861, 8 L Ed 2d 
19—City of New York v McAllister Bros, Inc, C A 
NY, 299 F2d 227—Pennsylvania R Co v SS Mane 
Leonhardt, C A Pa, 320 F 2d 262—Petition of Kinsman 
Transit Co.CANY, 338 F 2d 708, cert den 85 SCt 
1026, 380 US 944, 13 L Ed 2d 963—Scott-Pame v 
Motortanker V L Keegan H, CANY, 339 F2d 
422—Michigan Bell Tel Co v Copper Range R Co, 
C A Mich, 355 F2d 678—American President Lines, 
Limited v Towboat Seneca, CANY, 384 F2d 511 
Evidence held insufficient 

(1) US—US v The Westervelt, 135 FSupp 596— 
Neilson-Moran Marine Corp v US, DCSC, 239 
F Supp 94—Esso Standard Oil S A v S S Gasbras Sul, 
CANY, 387 F2d 573, cert den 88 SCt 1808, 191 
US 914, 20 LEd 2d 653 

(3) US—State Road Dept of Fla v Gulf States 
Marine & Mm Co, D C Fla, 168 F Supp 242, affd, 
C A, 269 F 2d 83 

Fla —Belcher Towing Co v Board of County Com’rs 
of Dade County, App, 233 So 2d 456 

(8) US—Essex County Elec Co v The Godafoss, 
129 FSupp 657—Amencan President Lines, Limited v 
Towboat Seneca, DCNY, 261 FSupp 800, affd, 
CA. 384 F2d 511—Esso Standaid Oil SA v SS 
Gasbras Sul, C A N Y, 387 F 2d 573, cert den 88 S Ct 
1808, 391 US 914, 20 LEd 2d 653 
Mass — Ellingsgard v Silver, 223 N E 2d 813, 352 Mass 
34 

N Y,—Calderone v R & C Homes, Inc ,291 N Y S 2d 
818, 30 AD 2d 662, affd 269 NE2d 38, 28 
N Y.?d 642, 320 N Y S 2d 250 
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35. US-Wabash R Co v The Irene Chotm, DC 
La., 175 FSupp 709 

38. U.S —Ernest Const. Co v Tug Commodore, D C 
Ala, 294 FSupp 15 

Evidence held sufficient 

U.S —Esao Standard Oil, S A v (he Sabnna, DCCa¬ 
nal Zone, 154 FSupp 720—Southern Pac Co v 
U.S., DC La., 250 FSupp 912 
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44. U S.—Cottle v. Gallup, CA.RI, 432 F,2d 43 
Fixe—Hallbauer v. Hawley, App, 101 So.2d 52. 


Motion for directed verdict 

(1) Motion granted 

U S —Marine Towing Co v Fairbanks, Morse & Co, 
DCPa, 225 FSupp 467 

(2) Motion denied 

U S —Marine Towing Co v Fairbanks, Morse & Co, 
DCPa, 225 FSupp 467 

45. U S —Shelkofsky v Broughton, C A Fla , 388 
F2d 977 

W Va —Nugen v Hildebrand, 114 S E 2d 896, 145 
WVa 420 

Whether proper lookout maintained 

U S —Anthony v International Paper Co, C A S C, 
289 F 2d 574 

Ark—Parker v Price, 411 SW2d 12, 241 Ark 940 
Whether particular vessel was offender 
Ill—Saltzman v Heineman, 253 NE2d 520, 116 III 
App 2d 189 

4$. WVa—Nugen v Hildebrand, 114 SE2d 896, 
145 W Va 420 
Last clear chance 

U S —Pennsylvania R Co v S S Mane Leonhardt, 
CAPa, 320 F2d 262 

49. W Va —Nugen v Hildebrand, 114 S E 2d 896, 
145 W Va 420 

50 US —Smith v Acadia Overseas Freighters, supra, 
n 9 

Wash —Bishop v Alaska S S Co , 404 P 2d 990, 66 
Wash 2d 704 

53. Failure to instruct held error 

U S —Anthony v International Paper Co, C A S C, 
289 F 2d 574 

Instruction properly refused 

US—Anthony v International Paper Co, CASC, 
289 F 2d 574 

Ark—Parker v Pnce, 411 S W2d 12, 241 Ark 940 
Instruction held erroneous 
U S —J Ray McDermott A Co v Vessel Morning Star, 
CATex, 431 F2d 714, reh 457 F2d 815, cert 
den 93 SCt 271, 292, 409 US 948, 34 L Ed 2d 
218 

Ga —Stewart v Stephens, 166 S E 2d 890, 225 Ga 185, 
conf to 168 SE 2d 325, 119 Ga App 629 

54. Evidence held to sustain finding 

U S —Shaver Transp Co v Alaska Freight Lines, Inc, 
C A Wash , 315 F2d 97 

If evidence is strong enough, an offi¬ 
cer can be found, from his handling of 
a single situation, to have been incom¬ 
petent, and the court can make a find¬ 
ing that his employment was a breach 
of warranty of seaworthiness, without 
proof of anything else either of his 
record as a seaman, his background, 
his training or his personal qualities. 545 

54.5. U S —Petition of Amencan Dredging Co, D.C 
Pa, 141 FSupp 582, affd., CA, 235 F2d 618, 
cert gr 77 S Ct 356, 352 U S 965, 1 L Ed 2d 320, 
revd on oth grds 78 S Ct. 394, 355 U.S 426, 2 
LEd2d 382 

55. U S —Anderson v. Owens, C A Alaska, 205 F 2d 
940, 14 Alaska 353-U.S v Pinckney, D C Ga , 

150 F Supp 790—Atlantic Refining Co v Matson 
Nav Co. C A Pa, 253 F 2d 777—Williamson v 
The Carolina, DCNC, 158 FSupp 417—Mer- 
ntt-Chapman & Scott Corp v Cornell SS Co., 
CANY, 265 F2d 537—US v The Martin, 
D C III, 198 FSupp 171, affd, CA, 313 F2d 
851—J Ray McDermott & Co v SS Egero, 
C A La , 453 F2d 1202—Louisville & N R Co v. 
M/V Ciudad De Turbo, DC Ala, 330 FSupp 
769 

N Y —Transpacific S S Co v Marine Office of Amer¬ 
ica, 161 NYS2d 171, 6 Misc2d 881 
Cost of repairing bridge 
US—Seaboard Air Line R Co v Marine Industnes, 
Inc, DCSC, 217 FSupp 10 
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Damages based on loss of net earnings held not 
excessive 

Wash —Christensen v Columbia Acceptance Corp, 402 
P 2d 497, 66 Wash 2d 347 

Repairs 

US—Bleakley Transp Co v Colonial Sand & Stone 
Co, C A N Y, 245 F 2d 576—Ernest Const Co v 
Tug Commodore, D C Ala, 294 F Supp 15 

Rule of equal division held applicable to colli¬ 
sion from mutual fault 

US—N M Paterson & Sons, Limited v City of 
Chicago, C A Ill, 324 F 2d 254 

Cost of reproduction less depreciation 

U S —Rawis Bros Contractors, Inc v U S , D C Fla, 
251 FSupp 47—US v Tug Otto, DC Tex, 296 
F Supp 1130, affd , C A , 404 F 2d 54—Elgin, J & 
E Ry Co v Amencan Commercial Line, Inc, 
DC Ill, 317 FSupp 175 

Lost profit of oil well damaged 
U S —Continental Oil Co v S S Electra, C A Tex, 431 
F2d 391, cert den 91 S.Ct 925, 401 US 937, 28 
L Ed.2d 216 

Punitive damages 

US—St Hilaire Moye v Henderson, DC Ark, 364 
F Supp 1286, affd, C A, 496 F 2d 973, cert den 
95 SCt 151, 419 US 884, 42 L Ed 2d 125 
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56. U S —Williamson v The Carolina, DCNC, 158 
FSupp 417—Cascadia Lumber Co v Double T 
Indus, Inc, D C Or, 162 F Supp. 478 

57. U S —Williamson v The Carolina, D C N C, 158 
FSupp 417—Shaver Transp Co v Alaska 
Freight Lines, Inc, C A Wash , 315 F 2d 97—Peti¬ 
tion of Kinsman Transit Co , CANY., 338 F 2d 
708, cert, den 85 SCt 1026, 380 US 944, 13 
L Ed 2d 963—N M Paterson & Sons, Limited v 
City of Chicago, 209 FSupp 576, revd on oth, 
grds, CA, 321 F2d 254 

58. Apportionment 

U S —Rawls Bros Contractors, Inc v US, D.C Fla, 
251 FSupp 47 

A seaman may not recover for loss 
of prospective earnings resulting from 
negligent damage to a ship on which 
he is employed. 59 5 

59.5, US—Cosado v Schooner Pilgrim, Inc., DC 
Mass, 171 FSupp 78—Petition of Clipper Fish¬ 
ing Corp, D.C.Mass,, 194 FSupp. 827. 

Matters relating to the damages re¬ 
coverable by the owner of a vessel for 
breach of contract have been adjudi¬ 
cated. 635 

63.5. U S —Sicula Oceanica, S A v Wilmar Manne 
Engineering & Sales Corp., C A.La, 413 F.2d 
1332—Cottle v. Gallup, CAR I, 432 F,2d 43. 

§ 82. Drydock Companies 
Library References 
Shipping <$=>87 l /2. 

64. US —Stegemann v Miami Beach Boat Slips, C A. 
Fla, 213 F2d 561-Coastal Drydock Corp v 
US, DCNY, 158 F.Supp 425 

Bailor-bailee relationship 

U.S.—Erlbacher v Republic Homes Corp. CAMo, 
263 F 2d 217 

65. US.—Calmes v Hyman, DC La, 113 FSupp 
240 

Presumption of negligence 
(1) US—Erlbacher v Republic Homes Corp, CA. 
Mo, 263 F2d 217 

(3) Other matters 

U S —Mayer Boat Works, Inc v. Bright Manne Basin, 
Inc, D C.N Y., 265 F.Supp. 352 
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Liability to cargo owner 

US—Newport News Shipbuilding & Drydock Co v 
US, CA Va, 226 F2d 137 

Burden of proof 

US—Erlbacher v Republic Homes Corp, CAMo, 
263 F2d 217—Hamson Bros Drydock & Repair 
Yard, Inc v Atkins, DC Ala, 193 FSupp 386 

Evidence held sufficient 

US—Erlbacher v Republic Homes Corp, CAMo, 
236 F 2d 217—Hamson Bros Drydock & Repair 
Yard, Inc v Atkins, DC Ala, 193 FSupp 386— 
Mayer Boat Works, Inc v Bright Marine Basin, 
Inc, DCNY, 265 FSupp 352 

Damages 

U S —Hamson Bros Drydock & Repair Yard, Inc v 
Atkins, D C Ala, 193 F Supp 386 

§ 83. In General 
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76. U S.—Filipek v Moore-McCormack Lines, Inc, 
DCNY, 156 FSupp 854, affd, CA, 258 F2d 
734, cert den 79 SCt 605, 359 US 927, 3 
L Ed 2d 629—Williams v The Richard De Lam- 
naga, DCVa, 180 FSupp 6, affd, CA, 287 
F2d 732—Clevenger v Star Fish & Oyster Co, 
C A Ala, 325 F 2d 397—Chervy v Peninsular & 
Oriental Steam Nav Co, DC Cal, 243 FSupp 
654, affd , C A, 364 F2d 908, cert den 87 S Ct 
714, 385 US 1007, 17 L Ed 2d 546 

Navigation 

U.S —Rogers v U S, C A Fla, 452 F 2d 1149—Powers 
v, Bethlehem Steel Corp, C A Mass, 477 F 2d 643, 
reh den, C A, 483 F.2d 963, cert den 94 S Ct 
160, 414 US, 856, 38 L Ed 2d 106 

77. US —Petition of Boat Demand, Inc, DC Mass, 
160 F Supp. 833—Yost v General Elec Co, D C 
NY., 173 FSupp 630—Course v Pacific Inland 
Nav. Co, DC Or., 234 FSupp 676, affd, C A, 
368 F2d 540, cert. den. 87 SCt 1029, 386 US 
963, 18 L.Ed.2d 112—Ferguson v Erie R Co, 
D.C.NY, 235 FSupp 72 

La.—Pellegnn v, Fidelity & Cas. Co of New York, 
App., 193 So 2d 392. 

Wash.—Zukowsky v. Brown, 488 P 2d 269, 79 Wash 2d 
586 

Seaworthiness 

U.S —Pinion v. Mississippi Shipping Co„ D C La, 156 
F.Supp. 652—Wyborski v Bristol City Line of 
Steamships, Limited, D.C Md, 191 F Supp 884— 
Petition of U S, D C Or, 216 F Supp 775-MiUs 
v. Mitsubishi Shipping Co, CA.Tex, 358 F.2d 
609, oert den. 87 SO. 1474, 386 U.S 1036, 18 
L.Ed.2d 600—Adams v. US, GACal., 393 F2d 
903—Hanks v. California Co, D.C La., 280 
F Supp 730—James v. S S Jaladhan, D.C.La, 288 
F Supp. 527—Solet v M/V Capt H V Dufrene, 
D.C.La, 303 F Supp. 980—Gamer v Cities Service 
Tankers Corp., C A Ala, 456 F 2d 476—Tucker v 
Calmar S.S. Corp, CA.Md, 457 F2d 440, on 
remand, D C, 356 f.Supp. 709 

Cal.—Davis v Matson Nav. Co, 68 Cal Rptr. 434, 262 
C.a2d 25 

Mail.—Bono v Ocean Wave, Inc, 215 N.E 2d 666, 350 
Mass. 470. 

Seaworthiness inapplicable to fireman 

U.S.—McDaniel v. The Lisholt, D.C.N.Y., 180 F.$upp, 
24, affd, C.A., 282 F.2d 816, oert. den, 81 SCt. 
694, 365 U.$ 814, 5 L.Ed.2d 692 

Proximate cause 

Wash—Adler v University Boat Mart, Inc,, 387 P2d 
509, 63 Wash.2d 334. 

Seaworthiness relative term 

U.S,—Lemsr Towing Co, Inc v. Fireman's Fund Ins 
Co., D.GLa, 352 F.Supp, 652, affd., CA, 471 
F£d 609, reh. den. 478 F 2d 1402, oert den, 94 
SCt 292, 414 U.S 976, 38 L.Ed.2d 219. 

78. U.S —Rodriguez v. Consul Ship Corp, D GN,Y„ 
210 F.Supp. 38. 


Negligence under doctrine of seaworthiness 

U S —Waldron v Moore-McCormack Lines, CANY, 
356 F 2d 247, revd on oth grds 87 S Ct 1410, 386 
U S 724, 18 L Ed 2d 482—Lemar Towing Co , Inc 
v Fireman’s Fund Ins Co, D C La, 352 F Supp 
652, affd , C A , 471 F 2d 609, reh den 478 F 2d 
1402, cert den 94 SCt 292, 414 US 976, 38 
L Ed 2d 219 

Negligence under doctrine of unseaworthmess 

U S —Adams v U S, C A Cal, 393 F 2d 903—Hanks 
v California Co, DC La, 280 F Supp 730 

Cal —Carlson v Pacific Far East Lines, 105 Cal Rptr 
885, 29 C A 3d 883 

Notice held insufficient 

U S —Hanks v California Co, D C La , 280 F Supp 
730 
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79. Fla —Jowanowitch v Florida Power & Light Co, 
App , 277 So 2d 799 

Indemnity under implied warranty of workman¬ 
like service not extended to noncontractual 
nonservice relationships 

U S —Schwartz v Compagme General Transatlantique, 
CANY, 405 F2d 270 

80. U S —Ruhe v North German Lloyd Line, D C 
N Y, 177 F Supp 368 

82. U S —McMahan v The Panamolga, D C Md , 
127 FSupp 659—Mosely v US, DCVa, 271 
FSupp 777—Theodones v Hercules Nav Co, 
C A La , 448 F 2d 701 

85. US—Vessella v U S , C A Va, 405 F 2d 599 

Fla—Burton v Varner, App, 296 So 2d 641, 71 A L 
R3d 1014 

Matters considered 

US—Hill v Pioneer S.S Co, DC Ohio, 134 FSupp 
366, affd, C A, 227 F 2d 262 

87. US—Fisher v US Lines Co., DC Pa, 198 
FSupp 815 

90. U S —Bennett v The Mormacteal, DCNY, 160 
F Supp 840, affd, C A, 254 F 2d 138, cert den 
79 SCt 26, 358 US 817, 3 LEd2d 59 

91. U.S—Hanks v California Co, DC La, 280 
FSupp, 730 

Joint liability and contribution 

(2) Other matters 

U.S —Petition of Marine Mercante Nicaraguense, S A, 
DCNY., 248 F.Supp 15, mod on oth grds, 
CA, 364 F.2d 118, cert den 87 SO 710, 385 
US 1005, 17 L Ed 2d 544, reh den 87 SCt 851, 
386 US. 929, 17 LEd 2d 803 

Not liable 

Fla—Burton v Varner, App, 296 So 2d 641, 71 A L 
R 3d 1014 

92. US—Stallworth v McFarland, DC La, 350 
F Supp 920, affd., C A, 493 F 2d 1354 
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94. NY —Colban v Petterson Lighterage & Towing 
Corp, 264 N Y S 2d 403, 24 A D 2d 870, motion 
den 214 NE2d 785, 17 NY 2d 506, 267 NY 
S 2d 507, affd 226 N.E 2d 541, 19 NY 2d 794, 
279 N.Y S 2d 735, 

96. Warranty of seaworthiness 

U.S.—Pimion v Mississippi Shipping Co., D C La, 156 
FSqpp, 652. 

§ 84. Particular Glasses of Persons 
Library References 
Shipping <s=»72 et seq. 

1. U.S.—Kermarec v Compagme Generale Transat¬ 
lantique, NY, 79 SCt. 406, 358 US 625, 3 
L Ed.2d 550—Hugev v Dampskisaktieselskabet 
International, D.C.Cal., 170 FSupp 601 Affd,, 
C.A., 274 F2d 875, cert den 80 SCt 1237, 363 
U.S 803, 4 L Ed 2d 1147—Kissinger v U S, D C 
N.Y., 176 FSupp 828—Chervy v, Peninsular & 
Oriental Steam Nav. Co, GA Cal,, 364 F,2d 908, 
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cert den 87 S Ct 714, 385 U S 1007, 17 L Ed 2d 
546—Federal Marine Terminals, Inc v Burnside 
Shipping Co, Ill, 89 SCt 1144, 394 US 404, 22 
LEd2d 371—Dennis v Central Gulf SS Corp, 
D C La, 323 FSupp 943, affd, CA, 453 F2d 
137, cert den 93 SCt 286, 409 US 948, 34 
L Ed 2d 218—Brennan v Matson Nav Co, DC 
Cal, 345 FSupp 1179 

Wash —Zukowsky v Brown, 488 P 2d 269, 79 Wash 2d 
586 

Duty to swimmer 

(2) Other matters 

La —Roy v Swayze, App, 194 So 2d 109, writ ref 195 
So 2d 644, 250 La 369 

Duty to anticipate invitee's acts 
La—Bamlleaux v Noble Drilling Corp, App, 160 
So 2d 319 

Violation of regulations or rules 

ITS—Olsen v New York Cent R Co, DC N Y, 232 
FSupp 28, affd, CA, 341 F2d 233 

Negligence not shown 

US—Sherman v US, DCWis, 283 FSupp 26° 

2. US—Kissinger v US, DCNY, 176 FSvtd 

828 

No right to sue on warranty of seaworthiness 
U S —Stewart v Steamer Blue Trader, C A Mass, 428 
F 2d 361 
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3. Persons held invitees 

(1) U S —Rothman v U-Steer-It, Inc, C A Fla, 247 
F2d 803—Kissmger v US, DCNY, 176 FSu P d 
828 

La—Pellegnn v Fidelity & Cas Co of New York, 
App, 193 So 2d 392 
(4) Social guest on houseboat 
Fla—Judy v Belk, App, 181 So 2d 694 
Implied invitation 

U S —Johnson v Mobile Towing &. Wrecking Co, D C 
Ala, 224 FSupp 811, affd, CA, 339 F2d 205 
Termination of invitation 

La—Bamlleaux v Noble Dnlhng Corp, App, 160 
So 2d 319 

5. US—Filipek v Moore-McCormack Lines, Inc, 

D C N Y , 156 FSupp 854, affd, C A, 258 F2d 
734, cert den 79 SCt 605, 359 US 927, 3 
LEd2d 629 

6 . La.—Pellegnn v Fidelity & Cas Co of New York, 

App, 193 So 2d 392 

8 . La —Pellegnn v Fidelity & Cas Co of New York, 

App, 193 So,2d 392 

9. La—Pellegnn v Fidelity & Cas Co of New York, 

App, 193 So 2d 392 

11, US—Chervy v Peninsular & Oriental Steam 
Nav Co, CACal, 364 F2d 908, cert, den 87 
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S Q 1089, 397 U.S 973,25 LEd 2d 267—Chest¬ 
nut v US, DCPa,, 333 FSupp 969, affd, CA., 
474 F2d 1338—Mock v. Upper Mississippi Tow¬ 
ing Co, D C La., 336 F Supp 468 

NY—SaJmond v« lsbrandtsen Co, 144 NY.S2d 578, 
286 AppDiv 1015, cert den 76 SQ 1033, 351 
US 968, 100 L.Ed, 1487. 

Wash —Tarabochia v Johnson Lme, Inc, 440 P 2d 187, 
73 Wash 2d 751 

Knowledge of dangerous practice 

(2) Other instances 

U.S —Ferrante v. Swedish Am Lines, CANJ, 331 
F.2d 571, cert den 85 S Ct 10. 379 U S 801, 13 
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L Ed 2d 20 —Price v S S Yaracuy, C A La, 378 
F 2d 156, on remand, D C, 306 F Supp 638—Cas- 
bon v Waterman S S Corp, D C La, 274 F Supp 
481, affd, CA, 417 F2d 1040 
No duty to provide safe place to work under 
statute 

US—Croshawv KoiunklijkeNedlloyd, B V Rijswyk, 
D C Or, 398 F Supp 1224 
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2. US—Allen v US, DCPa, 178 FSupp 21- 

Reed v Bank Lines, Limited, DC La, 285 
FSupp 808 
Factors enumerated 

U S —Frasca v Prudential-Grace Lmes, Inc, D C Md, 
394 FSupp 1092 

3. US—West v US, Pa., 80SCt 189, 361 US 118, 

4 L Ed 2d 161—Lyons v Empressa Hondurena De 
Vapores, SA, C AN Y, 273 F2d 317, cert den 
80 S a 879, 362 US 963, 4 LEd 2d 877— 
McKmght v N M Paterson & Sons, Limited, 
DC Ohio, 181 FSupp 434, affd, C A, 286 F 2d 
250, cert den 82 SCt 189, 368 US 913, 7 
L Ed 2d 130—Speese v US, CANJ, 440 F2d 
1164, cert den 92 SCt 82, 404 US 833, 30 
L Ed 2d 63 

4. US—Pioneer SS Co v Hill, C A Ohio, 227 F 2d 

262—McKmght v N M Paterson & Sons, Limit¬ 
ed, DC Ohio, 181 FSupp 434, affd, CA, 286 
F2d 250, cert den 82 SCt 189, 368 US 913, 7 
L Ed 2d 130 

Circumstances showing control in owner 
(2) Other circumstances 

US—Tallmon v Toko Kaium K K Kobe, DC Or, 
278 FSupp 452 

5. U S —McMahan v The Panamolga, D C Md, 127 
FSupp 659—Hernandez v The Nancy Lykes, 
DC Puerto Rico, 175 FSupp 829—Boleski v 
American Export Lines, Inc, C A Md , 385 F 2d 
69—Murphy v National Bulk Camera, Inc, D C 
Pa, 310 FSupp 1246—Domeracki v Humble Oil 
& Refining Co, D C Pa, 312 F Supp 374, affd, 
CA, 443 F2d 1245, cert den 92 SCt 212, 404 
U S 883, 30 L Ed 2d 165 

Imputation of negligence 
U S —Defies v Federal Barge Lines, Inc, D C La, 229 
FSupp. 719, revd on oth grds, CA, 361 F2d 
422, cert den 87 SCt 503, 504, two cases, 385 
U S 969, 17 L Ed 2d 433 
Res ipsa loquitur inapplicable 
US —lanuzzi v South African Manne Corp, Ltd, 
CANY, 510 F2d 950 

7, U S.—Drlik v Imperial Oil Limited, D C Ohio, 141 
FSupp 388, mod on oth grds, C A, 234 F2d 4, 
cert den 77 SCt 261, 352 US 941, 1 LEd2d 
236—La Capna v Compagme Mantime Beige, 
D C N Y, 286 F.Supp 980, affd in part, revd in 
part on oth grds, C A, 427 F 2d 244 

Conditional requirement not fulfilled 
U,S—Amador v A/S J Ludwig Mowinckels Reden, 
C A.N Y„ 224 F 2d 437, cert den 76 S a 179, 
350 U.S 901, 100 L Ed 791 

8, U.S.—Simpson v Royal Rotterdam Lloyd, DC 

Va, 225 FSupp 947—La Capna v. Compagme 
Maritime Beige, D C N Y, 286 F Supp 980, affd 
in part, revd, in part on oth grds., CA, 427 F 2d 
244 

9, U.S —Holley v The Manfred Stansfield, D C Va, 

186 F.Supp 212—Caputo v Kheel, D C N Y, 291 
F.Supp. 804, 

10, US—Filipek v Moore-McCormack Lmes, Inc, 
CA.N.Y., 258 F.2d 734, cert den 79 SO 605, 
359 U S. 927, 3 L Ed 2d 629—Pisano v. S S Ben¬ 
ny Skou, C.A N.Y, 346 F.2d 993, cert den 86 
S.Ct 389, 382 U.S 938, 15 L.Ed2d 349. 

11, U.S,—Romero Reyes v Manne Enterprises, Inc, 
C.A.Puerto Rico, 494 F.2d 866. 

No Inspection required by stevedore company 
US-Mack v. U.S., DC Mass., 105 F.Supp 149— 
Johnson v Warrier A Gulf Navigation Co., CA 
Tex, 516 F,2d 73. 
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12. US-Amatov US, DCNY, 167 FSupp 929 
—Nicroli v Den Norske Afnka-Og Australielime 
Wilhelmsens Dampskibs-Aktieselskab, CANY, 
332 F2d 651—Quadnno v SS Theron, DC 
N Y , 323 F Supp 1037, affd , C A , 436 F 2d 959 

13. U S —Mack v U S , supra, n 11—McMahan v 
The Panamolga, supra, n 5—Hill v Pioneer S S 
Co , D C Ohio, 134 F Supp 366, affd , C A , 227 
F 2d 262—Hugev v Dampskisaktieselskabet Inter¬ 
national, DC Cal, 170 FSupp 601, affd, CA, 
274 F2d 875, cert den 80 SCt 1237, 363 US 
803, 4 L Ed 2d 1147—Fitzmaunce v Calmar S S 
Corp, DCPa, 198 FSupp 304—Olah v SS 
Jaladurga, C A Va, 343 F 2d 457—Evans v Pan 
Am Tankers Corp, DCVa, 261 FSupp 633— 
Van Horn v Gulf Atlantic Towing Corp, C A 
Va, 388 F2d 636—Sheehan v Moore-McCor- 
mack Lines, Inc, C A N Y, 441 F 2d 360—Qua¬ 
dnno v S S Theron, DCNY, 323 F Supp 1037, 
affd , C A, 436 F 2d 959 
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14. US—Hill v Pioneer SS Co, DC Ohio, 134 
F Supp 366, affd , C A, 227 F 2d 262 

15. U S —Silver v Amencan Export Isbrandtsen 
Lines, Inc, D C Va, 310 F Supp 681 

16. U S —Hugev v Dampskisaktieselskabet Interna¬ 
tional, D C Cal, 170 F Supp 601, affd, C A , 274 
F 2d 875, cert den 80 S Ct 1237, 363 U S 803, 4 
L Ed 2d 1147 

22. U S —Osnovitz v U S, D C Pa, 103 F Supp 238, 
affd, CA, 204 F2d 654 
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38. U S —Godfrey v U S, D C Cal, 248 F Supp 273 

40. US —Lahde v Soc Armadora Del Norte, C A 
Wash, 220 F2d 357, cert den 76 SCt 53, 350 
U S 825, 100 L Ed 737—Pacific Far East Lines, 
Inc v Williams, C A Cal, 234 F 2d 378, cert den 
77 SCt 96, 352 US 871, 1 L Ed 2d 76 

44. Duty to exercise reasonable care 

U S —Croshaw v Koninklyke Nedlloyd B V Rjjswijk, 
DC Or., 398 FSupp 1224 

48. US—Kleveland v US, CANY, 345 F2d 134 

page 831 

49. U S—Kleveland v U S , C A N Y , 345 F 2d 134 
—Camllo v Samaeit Westbulk, D C Puerto Rico, 
385 FSupp 119, affd in part, vac m part on oth. 
grds, C A, 514 F 2d 1214, cert den 96 S Ct 445, 
423 US 1014, 46 LEd 2d 385 

55. U S —Hurst v Central Gulf S.S Corp , D C La, 
267 F Supp 65—Hill v Flota Mercante Granco- 
lombiana, S A, D C La, 267 F Supp 380, affd 
405 F 2d 878, cert den 89 S Ct 1995, 395 U S 
934, 23 L Ed 2d 449 

Equipment included 

U S —Romero Reyes v Manne Enterprises, Inc, C A 
Puerto Rico, 494 F 2d 866 

56. U S —Mesle v Kea S S Corp, C A Pa, 260 F 2d 
747, cert, den 79 SCt 875, 359 US 966, 3 
L.Ed,2d 834—De Van v Pennsylvania R Co, 
D.C.Pa, 167 F Supp. 336—Yost v General Elec 
Co, D.C N Y, 173 F Supp 630-Cooper v D/S 
A/S Progress, D.C Pa., 188 FSupp 578—Morrell 
v U S., CA Cal, 297 F.2d 662, cert den 82 S Ct. 
1615, 370U.S 960, 8 LEd2d 826—Billeci v US, 
C A Cal, 298 F2d 703 

58. U S —Wyborslu v Bristol City Line of Steam¬ 
ships, Limited, D C,Md„ 191 F Supp 884—BiUeci 
v U S, C A Cal, 298 F 2d 703 

Cal —Vittone v Amencan President Lines, 39 Cal Rptr. 
758, 228 C A2d 689 

59. US — Klimaszewski v Pacific-Atlantic SS Co., 
C A Pa, 246 F 2d 875—Considine v Black Dia- 
mond SS Corp, DC Mass, 163 FSupp 109— 
De Van v Pennsylvania R Co, DCPa, 167 
FSupp 336—Williams v Pennsylvania R Co, 
CA.NY, 313 F2d 203, on remand, DC, 267 
F Supp 495—Byrd v Amencan Export Isbrandts¬ 
en Lines, Inc, D GPa, 300 F Supp 1207 


Or —Dewey v A F Klaveness A Co, A/S, 379 P 2d 
560, 233 Or 515 

Tex —N ederlandsch-Amenkaanasche-Stoom vaart- 

Maatschappij, Holland-Amenca Line v Vassallo, Civ 
App, 365 S W 2d 650, err ref no rev err, cert 
den 84 SCt 443, 375 US 952, 11 LEd 2d 313 

60. US—Gallagher v US, Lines Co, CANY, 206 
F 2d 177, cert den 74 S a 221, 346 U S 897, 98 
L Ed 398, reh den 74 S Ct 375, 346 U S 940, 98 
L Ed 427—Muller v Lykes Bros S S Co, D C 
La, 337 F Supp 700, affd, C A, 468 F 2d 951 

61. US—Brabazon v Bclships Co, Limited, Skibs 
ATS, CA Pa, 202 F 2d 904—West v US,Pa,80 
SCt 189, 361 US 118, 4 LEd 2d 161—Fox v 
The Moremacwmd, D C Va, 182 F Supp 7, affd, 
C A , 285 F 2d 222—Billed v U S, C A Cal, 298 
F2d 703—PeUegnno v A H Bull SS Co, DC 
NY, 309 FSupp 839—Tucker v Calmar SS 
Corp, C A Md, 457 F 2d 440, on remand, D C, 
356 FSupp 709 

62 US —Cowan v Inland Waterways Corp, DC 
Ill, 121 F Supp 683—Rodnguez v The Angelina, 
D C Puerto Rico, 177 F Supp. 242—Smith v M/V 
Gisna, D C Ala, 238 F Supp 91, affd, C A, 362 
F 2d 164—Luna v Kawasaki Kisen Kaisha, Lim¬ 
ited, D C Pa, 245 F Supp 152 

63. U S —Gallagher v U S Lines Co, supra, n 60— 
De Van v Pennsylvania R Co, DCPa, 167 
FSupp 336—Hill v Amencan President Lmes, 
Limited, D.C Va, 194 F Supp 885—McQuiston v 
Freighters A Tankers S S Co, C A La, 327 F 2d 
746 

page 832 

64. US —Babmck v The Mount Athos, DC.Wash, 
122 F.Supp 68—De Van v Pennsylvania R Co., 
DCPa, 167 FSupp 336—Royal Mail Lines, 
Limited v Peck, CACal, 269 F.2d 857—Beeler 
v. Alaska Aggregate Corp, C A.Or, 336 F 2d 108, 
cert den 85 S Ct 719, 379 U S 1000, 13 L Ed 2d 
701—Gaeta v Compagme Mantime Beige (Lloyd 
Royal) S A, D C N Y, 359 F Supp 493 

65. U S —Arena v. Luckenbach S S Co., C.A Mass, 
279 F2d 186, cert den 81 S.Ct. 222, 364 US. 
895, 5 L Ed 2d 189 

67. U S —McQuiston v. Freighters A Tankers S S 
Co, DC La, 217 FSupp 701, affd, C A, 327 
F 2d 746 

68. U.S—Signore v The Femgulf, DCNY, 103 
F.Supp 677—Forkm v. Furness Withy A Co, 
CANY, 323 F2d 638 

69. U S —Rodnguez v The Angelina, D.CPucrto 
Rico, 177 FSupp 242. 

71. U S —Fredencks v, American Export Lines, C A, 
NY, 227 F2d 450, cert den. 76 SCt. 475, 350 
US 989, 100 LEd 855-Arena v. Luckenbach 
SS Co, CAMass, 279 F2d 186, cert. den. 81 
SCt 222, 364 US 895, 5 LEd.2d 189—Sherbin 
v S. G Embiricos, Ltd, D.C La, 200 F.Supp 
874 —McQuiston v. Freighters & Tankers S S Co., 
DCLa, 217 FSupp 701, affd., CA, 327 F2d 
746. 

72. Duty of inspection of shore-based machin¬ 
ery used by but not under control of ship¬ 
owner 

US.—Roper v. U.S., CA.Va, 282 F.2d 413, affd 82 
S Ct 5, 368 U.S 20, 7 L.Ed.2d 1 

73. US.—Yost v General Elec. Co, DCNY, 173 
FSupp 630 

75. US—Weigel v The Belgrano, DC Or., 188 
F Supp 605, revd on oth grds, C A, 299 F.2d 
897, vac. in part on oth grds 302 F,2d 730, cert, 
den 83 S Ct 49, 371 U $. 830, 9 L Ed.2d 67, reh. 
den 83 SCt. 205, 371 U.S 906, 9 L.Ed2d 168, 
reh 313 F 2d 423, cert den 83 S Ct 1292, 373 
US 904, 10 LEd 2d 199, reh. den 84 SCt. 26, 
375 U.S 871, 11 LEd.2d 101 
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80. U.S.—Sian v A/S Det Danske-Franske D/S, 
C A La, 479 F,2d 288—lanuzzi v South African 
Manne Corp, Ltd, C A N Y, 510 F.2d 930. 
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81. U S —Di Salvo v Cunard S S Co. D C N Y, 171 
FSupp 813 

83. US —Fireman’s Fund Indem Co v US, CA 
Fla, 211 F 2d 773, cert den 75 S Ct 79, 348 U S 
855, 99 LEd 673—Moore-McCormack Lines, 
Inc v Maryland Ship Ceiling Co, CAMd, 311 
F2d 663—Course v Pacific Inland Nav Co, 
DCOr, 234 FSupp 676, affd, CA, 368 F2d 
540, cert den 87 SCt 1029, 386 US 963, 18 
LEd 2d 112—Gngsby v Coastal Marine Service 
of Tex, Inc , C A La, 412 F 2d 1011, cert dism 
90 S Ct 612, 396 U S 1032, 24 L Ed 2d 531, and 
90 S Q 612, 396 U S 1033, 24 L Ed 2d 531, and 
90 SCt 613, 396 US. 1033, 24 LEd 2d 531, on 
remand 317 F Supp 1113—Frasca v S/S Safina E 
Ismail, C A Md, 413 F 2d 259—Hall v Moveable 
Offshore, Inc, C A Tex, 455 F 2d 633, cert den 
93 SCt 60, 409 US 850, 34 LEd2d 93 

84, US—Drlik v Imperial Oil Limited, DC Ohio, 
141 F.Supp 388, mod on oth grds, CA, 234 
F2d 4, cert den 77 SCt 261, 352 US 941, 1 
LEd 2d 236 

86. However, etc. 

La—Washington v T Smith & Son, App, 68 So 2d 
337, 

87. US —Doyle v Bethlehem Steel Corp, C A Tex, 
504 F 2d 911 
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89. US—Barber SS Lines v Quinn Bros, DC 
Mass, 104 FSupp 78—Allen v States Marine 
Corp. of Del, DCNY, 132 FSupp 146—Wil¬ 
liams v Lehigh Val R Co, DCNY, 151 
F Supp. 809—Cia Mantima Del Nervion v James 
J Flanagan Shipping Corp, Stevedore Division, 

C. A Tex, 308 F 2d 120—Bostrom v Astro Creci- 
do Cia, Nav S A, C.A Mass., 477 F 2d 718 

90. Implied obligation or warranty 

U.S.—Thompson v. Trent Maritime Co, C A Pa, 353 
F2d 632—Matson Terminals, Inc v Caldwell, 
CA.Cal., 354 F.2d 681—Amta Cia DeVapores, 
SA. v Howard Terminal, DC.Cal,, 247 FSupp 
710, revd on oth grds , C A, 372 F 2d 152 

91. U.S.—Cmmady v The Joachim Hendnk Fisser, 

D. CN.J., 142 FSupp 389, revd on oth grds, 
C.A, 249 F.2d 818, revd on oth grds 79 S Ct 
445, 358 U S 423, 3 L Ed.2d 413, on remand 176 
F.Supp 595, affd. 272 F 2d 396—Waterman S S 
Corp. v Dugan & McNamara, Inc., US.Pa, 81 
SCt. 200, 364 US. 421, 5 L.Ed2d 169—Cia 
Mantima Del Nervion v. James J. Flanagan Ship¬ 
ping Corp, Stevedore Division, C.ATex, 308 
F 2d 120—Amencan Export Lines, Inc v Atlan¬ 
tic A Gulf Stevedores, Inc., D C Va., 205 F Supp 
316, revd on oth grds., C.A, 313 F.2d 414, cert 
den. 83 S.Ct. 1525, 373 US 924, 10 LEd 2d 
422—Nicroli v Den Norske Afnka-Og Australiel- 
mie Wilhelmsens Dampskibs-Aktieselskab, DC 
NY, 210 F.Supp. 93, afTd, CA., 332 F 2d 651 

N.Y—McFall v Compagme Mantime Beige (Lloyd 
Royal) S A, 107 N.E.2d 463, 304 N Y 314 

92. U.S —Cia Marittma Del Narvion v James J 
Flanagan Shipping Corp, Stevedore Division, C A 
Tex, 308 F.2d 120—Lopez v Grace Line, D C 
Cal, 302 F Supp 753. 

N.Y—Cruz v. American Export Lines, Inc., 1 Dept, 
484 N Y$2d 816, 106 A.D,2d 6 

Elements of liability of non-employing stevedore 
to longshoremen 

U.S.—Hartnett v. Reiss S.S Co, CANY., 421 F2d 
1011, cert, den 91 S.Ct. 49, 400 U.S 852, 27 
L.Ed2d 90 

liability of a stevedoring contractor to 
a charterer under a contract of indem¬ 
nity is determined by the contract 
terms. 92,5 

92.5. Expenses end attorney’s fees not covered 
U.S— Hill V. American President Lines, Limited, DC 
Va., 194 F.Supp 885 


Expenses and attorneys’ fees included 

U S —Grayson v Cordial Shipping Co, C A Ill, 496 
F 2d 710 

93. US—Guihano v US, DCNY, 117 FSupp 
610—Grenawalt v South African Marine Corp, 
DCNY, 130 FSupp 432, affd. C A , 243 F 2d 
575—Phipps v N V Nederlandsche Amen- 
kaansche Stoomvart, Maats, CAOr, 259 F2d 
143—Nicroli v Den Norske Afnka-Og Australiel- 
mie Wilhelmsens Dampskibs-Aktieselskab, DC 
N Y , 210 F Supp 93, affd , C A, 332 F 2d 651— 
Caputo v Kheel, DCNY, 291 FSupp 804— 
Passantmo v States Manne Lines, Inc, D C N Y, 
299 FSupp 1252—Theodones v Hercules Nav 
Co , C A La, 448 F2d 701—Miller v A/B Svens- 
ka Amenka Limen, C A Pa, 454 F 2d 1094—Mul¬ 
ler v Lykes Bros S S Co, D C La, 337 F Supp 
700, affd, C A, 468 F 2d 951 

Cal—O’Hey v Matson Nav Co, 288 P2d 81, 135 
C A 2d 819 

Actions for wrongful death 

U S —Graham v A Lusi, Limited, C A Fla, 206 F 2d 
223—Chevis v Luckenbach Overseas Corp , D C 
Tex , 228 F Supp 642—Neal v Saga Shipping Co , 
CATex, 407 F2d 481, cert den 89 SCt 2143, 

395 U S 986, 23 L Ed 2d 775, reh den 90 S Ct 45, 

396 US 871, 24 LEd 2d 129 

94. US—Guarracino v Luckenbach SS Co, CA 
N Y, 333 F 2d 646, cert den 85 S Ct 439, 379 
US 946, 13 L Ed 2d 543—Napolitano v Corapa- 
ma Sud Amencana De Vapores, CANY, 421 
F 2d 382—Denny v Jugoslavenska Oceanska 
Plov, Kotor Yugoslavia, CALa, 455 F2d 1277 
—Rivera v Reden A/B Nordstjeman, C A Puerto 
Rico, 456 F2d 970, cert den 93 SCt 124, 409 
US 876, 34 LEd 2d 128 

page 835 

95. U S —Brabazon v Belships Co, D C Pa, 103 
F Supp 592, affd, C A , 202 F 2d 904—Pisano v 
SS Benny Skou, DCNY, 220 FSupp 901, 
affd , C A, 346 F 2d 993, cert den 86 S Ct 389, 
382 U S 938, 15 L Ed 2d 349-Robinson v M/V 
Merc Trader, C A La, 477 F 2d 1331 

96. U S.—Crawford v Pope & Talbot, Inc,, C A Pa, 
206 F 2d 784—Bcrti v Compagme De Navigation 
Cyprien Fabre, C A N Y, 213 F 2d 397—Peduto 
v U S, D.C N Y, 158 F Supp. 484—Charleville v 
Compama Navigacion Castro Riva S A Panama, 
R.P, D C La, 201 F Supp 115—Ballwanz v. Isth¬ 
mian Lines, Inc, CAMd, 319 F2d 457, cert 
den 84 SCt 1136, 376 US 970, 12 LEd 2d 
84—Radisich v Westfal Larsen & Co , A/S, D C 
Cal, 228 FSupp 1021—Domeracki v Humble 
Oil & Refining Co, DC Pa, 312 FSupp 374, 
affd, C A , 443 F 2d 1245, cert den 92 S.Ct 212, 
404 US 883, 30 LEd 2d 165 

Accepted or customary practice held no excuse 

US—Reed v Bank Lines, Limited, DC La, 285 
FSupp 808 

No comparative negligence when customary pro¬ 
cedure followed 

US—Torres v Hamburg-Amenka Lime, D.C Puerto 
Rico, 353 F.Supp 1276 

97. US —Bntt v Corporacion Peruana De Vapores, 
C.A.Tex, 506 F 2d 927 

1. U.S—Waterman SS Coxp v. Brady-Hamilton 

Stevedore Co, D C.Or, 243 F Supp 298 

2. U.S—Brabazon v Belships Co, DC Pa, 103 

F.Supp 592, afTd., C.A., 202 F 2d 904—Mancrni 
v U S, D GN.Y, 115 F Supp 605—Femgno v 
Ocean Transport Limited, D.C N Y, 201 F.Supp 
173, revd. on oth grds., C.A., 309 F 2d 445— 
Smith v U S, C A Va, 336 F 2d 165—Maiming v 
M/V “Sea Road”, C A Fla, 417 F 2d 603 
Futility of warning superiors 

U.S —Guerrero v American President Lines, Ltd, D C 
NY„ 394 FSupp 333 

3. U.S —Knox v U.S Lines Co, DC Pa,, 201 

F.Supp 131, affd, CA, 320 F2d 247—Seitz v 
The Captantoms, DCOr, 203 FSupp 723—La- 
Bolle v. Nitto Une, DC Cal, 268 FSupp 16— 
Davis v Associated Pipe Line Contractors, Inc, 
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D CLa, 305 F Supp 1345, afTd, C A , 418 F2d 
920, cert den 90 SCt 1119, 397 US 988, 25 
L Ed 2d 396—Crum v Holloway Gravel Co, Inc, 
App, 273 So 2d 566, wnt ref 276 So 2d 701 

No contributory negligence shown 

US—Rapko v Transportacion Mantima Mexicana, 
S A, D C Pa , 276 F Supp 961—Putman v M/V 
Mathilde Bolten, D C Md, 298 F Supp 660—Lett- 
some v US, C A Fla, 411 F 2d 917, app after 
remand 434 F 2d 907, app after remand 453 F 2d 
395—Gngsby v Coastal Manne Service of Tex, 
Inc, CALa, 412 F2d 1011, cert dism 90 SQ 
612, 396 U S 1032, 24 L Ed 2d 531, and 90 S Ct 
612, 396 U S 1033, 24 L Ed 2d 531, and 90 S Ct 
613,396 U S 1033, 24 L Ed 2d 531, on remand 317 
F Supp 1113—Lopez v Grace Line, D C Cal, 302 
F Supp 753—Jackson v Lloyd Brasileirs Patnmo- 
nio Nacional, D C Tex, 324 F Supp 556—Brock v 
Baroid Division of National Lead Co, D C La, 339 
FSupp 728 

5. US—Santomarcov US, CANY,277F2d255, 
cert den 81 S Ct 59, 364 U S 823, 5 L Ed 2d 
52—Testa v Moore-McCormack Lines, Inc, D C 
N Y, 229 F Supp 154—Hebert v California Oil 
Co, D C La, 280 F Supp 754—Burrage v Flota 
Mercante Grancolombiana, SA, CALa, 431 
F2d 1229 

N Y —Radom v Isthmian S S Co, 162 N Y S 2d 281, 
32 Misc2d 150 

7. US—Pellegnno v A H BullSS Co, DCNY, 
309 F Supp 839—Dencnea v Shipping Enterprise 
Corp, CALa, 486 F2d 549 

No contributory negligence shown 

U S —Femgno v Ocean Transport Limited, DCNY, 
201 FSupp 173, revd on oth grds, CA, 309 
F 2d 445—Allen v Union Barge Line Corp, D C 
La, 239 FSupp 1004, affd, CA, 361 F2d 217, 
cert den 87 SQ 713, 385 US 1006, 17 LEd2d 
545—Rosa v A/S D/S Svendborg, D C N Y, 291 
FSupp 84 
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9. U S —Kulukundis v Strand, CAOr, 202 F2d 
708—Manning v M/V “Sea Road", C A Fla, 417 
F2d 603 

11. US —Fireman's Fund Indem Co v US, DC 
Ha, 110 FSupp 937, affd, CA, 211 F,2d 773, 
cert den 75 S Ct 79, 348 US 855, 99 L Ed 637 

12. U S —Curtis v A Garcia y Cia, Ltda, C A Pa, 
241 F 2d 30 

13. US—Jones v Moore-McCormack Line, Inc, 
DCNY, 291 FSupp 888 

14. US—Read v U S, C A Pa, 201 F 2d 758—Ku- 
lukundis v Strand, C A Or, 202 F 2d 708—Impe¬ 
rial Oil, Limited v Drlik, C A Ohio, 234 F 2d 4, 
cert den 77 SQ 261, 352 US 941, 1 LEd2d 
236—Bnsco v Amencan President Lines, Limited, 
DC Cal, 325 FSupp 1259—Rivera v Reden 
A/B Nordstjeman, C A Puerto Rico, 456 F 2d 
970, cert den 93 SQ 124, 409 US 876, 34 
LEd 2d 128 

16. U S —Blankenship v Ellerman’s Wilson lane, 
D C Md, New York, Inc, 159 F Supp 479, revd 
on oth grds, C A, 265 F 2d 455 

17. US—Drlik v Impenal Oil Limited, DC Ohio, 
141 F Supp 388, mod on oth grds, C A, 234 
F2d 4, cert den 77 Sa 261, 352 US 941, 1 
L Ed 2d 236—Rivera v. Reden A/B Nordstjeman, 
C A Puerto Rico, 456 F 2d 970, cert den 93 S Ct 
124, 409 US 876, 34 LEd2d 128 

Doctrine inapplicable 

U S —Bntt v Corporacion Peruana, De Vapores, C A 
Tex, 506 F2d 927 
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18. US —Smith v US, CAVa, 336 F2d 165— 
Olah v S S Jaladurga, D C Va, 230 F Supp 161, 
revd on oth grds, C A, 343 F 2d 457—Sousa v 
Motor Vessel Canbia, DC Mass, 360 FSupp 
971 
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Risk not assumed as matter of law 

U.S —Gmdvilk v Amencan-Hawanan SS Co, CA 
Pa, 224 F2d 746 

Spaces between cargo 

US—Venable v A/S DetForenede Dampskibsselskab, 
CAVa, 399 F2d 347 

20. US—Johnson v Partredenet Brovigtank, DC 
NY, 202 F Supp 859—Lowe v California Co, 
D C La, 296 F Supp 1264 

21. U S —Trenkle v Compagme Generate Transatlan- 
tique, D C Cal, 179 F Supp 795—Davis v Asso¬ 
ciated Pipe Line Contractors, Inc, D C La, 305 
F Supp 1345, affd, C A, 418 F 2d 920, cert den 
90 SCt 1119, 397 US 988, 25 LEd2d 396 

Shipowner and stevedoring contractor 

(1) U S —Italia Societa per Aziom di Navigazione v 
Oregon Stevedoring Co, CAOr, 336 F2d 124, cert 
den 85 S Ct 668, 379 U S 973, 13 L Ed 2d 565—Smith 
v US, CAVa, 336 F2d 165 

23. US —Union Sulphur & Oil Corp v W J Jones 
& Son, C A Or, 195 F 2d 93—Hartford Acc & 
Indent Co v Gulf Refining Co, DC La, 127 
F Supp 469, affd m part and revd in part on oth 
grds, CA„ 230 F2d 346, cert den 77 SQ 49, 
352 US 832, 1 LEd 2d 52—Amerocean S S Co 
v Copp, C A Wash, 245 F2d 291—Dingier v 
Halcyon Lijn N V, D C Pa, 305 F Supp 1 

24. US —Sessions v Fntz Kopke, Inc, C A Tex, 479 
F2d 1041, affd 94 SCt 2174, 417 US 106, 40 
LEd2d 694—Hurdich v RCA Corp, DC 
N Y, 359 F Supp 1222, affd, C A, 503 F 2d 397 

Not entitled to offset 

U S —Croshaw v Konmkhjke Nedlloyd B V Rijswijk, 
DC Or, 398 FSupp 1224 
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25. U S —Hartford Acc & Indem Co v Gulf Refin¬ 
ing Co, D C La, 127 F Supp 469, affd m part 
and revd in part on oth grds, C A, 230 F 2d 
346, cert den 77 SCt 49, 352 US 832, 1 
LEd2d 52—Hagans v Farrell Lines, Inc, CA 
Pa, 237 F2d 477—Trygstad v States Marine 
Corp, DC Or, 150 FSupp 556 

26. US —King v Waterman SS Corp C A Pa, 272 
F2d 823, revd on oth grds 81 SCt 200, 364 
US 421, 5 LEd 2d 169—Neilson-Moran Marine 
Corp v US, DCSC, 239 FSupp 94—Jackson 
v Lloyd Brasileirs Patumomo Nacional, D C Tex, 
324 FSupp 556 

28. US —Dugas v Pelican Const Co, Inc, C A La , 
481 F2d 773, cert den 94 SCt 724, 414 US 
1093, 38 L Ed 2d 550 

29. US—Reden A/B Nordstjeman v Crescent 
Wharf Sc Warehouse Co, C A Cal, 372 F 2d 674 
—Jarka Corp of New England v US Lines Co, 
C A Mass, 387 F 2d 436—Bertino v Polish Ocean 
Line, CA.NY, 402 F2d 863—McLaughlin v 
Trclteborgs Angfartygs A/B, C A N Y, 408 F 2d 
1334, cert den 89 SQ 2020, 395 US 946, 23 
L.Ed 2d 464—Truesdelt v Delta Marine Dnlhng 
Co., DC La, 301 FSupp 1008—La Capna v 
Compagiue Mantime Beige, CANY, 427 F 2d 
244—Shaw v Launtzen, CA Pa, 428 F 2d 247— 
Bagrowski v Amencan Export Isbrandtsen Lines, 
Inc., CAWis, 440 F2d 502—Garner v Cities 
Service Tankers Corp, C A Ala, 456 F2d 476 

N.Y— December v Victory Corners, Inc, 159 NY 
S2d 1006, 6 Misc2d 167 

Shipowner allowed indemnity 

(2) Other matters 

U.S.—Brattoh v Kheel, DC N.Y, 302 FSupp 745 

Relational duty 

U S.—Hagans v Farrell Lines, Inc, C A Pa, 237 F 2d 
477. 

Reimbursement of shipowner for attorneys fees 

(1) Allowed. 

US,—Crosson v. N.V Stoomvaart My ‘‘Nederland”, 
C.A.N.Y., 409 F 2d 865—Brattoh v. Kheel, D.C. 
N.Y,, 302 FSupp. 745—Pellegrino v. A. H Bull 
SS. Co., D.CN.Y., 309 FSupp 839—Bnnktey v 


H/f Eimskipafelag Islands, DCVa, 334 FSupp 
1185 

(2) Disallowed 

U S —Deans v Kihlstrom, D C Va, 197 F Supp 339 

(3) Allowed as to fees for defense, not as to fees for 
impleading and showing liability of indemnitor 

U S —Caswell v Komnklyke Nederlandsche Stoomboot 
Maalschappy, NV, DC Tex, 223 FSupp 102— 
Spann v Launtzen, D C Pa, 272 F Supp 689 
Cal —Isthmian Lines, Inc v Schirmer Stevedonng Co, 
63 Cal Rptr 458, 255 C A 2d 607 

(4) Other matters 

U S —Duvernay v Alcoa S S Co, D C La, 217 
F Supp 698—Torres v Compama Trasatlantica Es- 
panola, SA, DC Puerto Rico, 261 FSupp 105 

Costs and expenses of shipowner 
U S —Torres v Compama Trasatlantica Espanola, S A, 
DC Puerto Rico, 261 FSupp 105—Crosson v 
N V Stoomvaart MU Nederland, D C N Y , 266 
F Supp 409, affd, C A, 409 F 2d 865—Gilchnst v 
Mitsui Sempaku K K, C A.Pa, 405 F 2d 763, cert 
den 89 SCt 1195, 394 US 920, 22 LEd2d 
453—Robertson v The Sanyo Maru, D C La , 298 
FSupp 931, affd in part, remd m part 424 F2d 
520, cert den 91 SCt 59, 400 US 854, 27 
L Ed 2d 91—PeUegnno v A H Bull SS Co, 
D C N Y , 309 F Supp 839—Mclnnis v Hamburg 
Am Lines, DC Cal, 317 FSupp 1395—Smith v 
Olsen & Ugelstad, DC Mich, 324 FSupp 578 
N Y —Melnyk v U S Lines, Co, 315 N Y S 2d 85, 35 
AD 2d 152 

Action held premature 

US—US v Northern Metal Co, DC Pa, 227 
FSupp 396 

Third party beneficiary of stevedore’s warranty 
of performance 

U S —Pacific Far East Line v California Stevedore Sc 
Ballast Co, D C.Cal, 238 F Supp 956—Watson v 
Gulf Stevedore Corp, C A Tex, 374 F 2d 946, cert 
den 88 S Ct 286, 389 U S 927, 19 L Ed 2d 277 

Knowledge of defect by stevedore company 
U S —Gerking v Furness, Withy 8c Co , DC Wash, 
251 FSupp 781—US Lines Co v Jarka Corp of 
New England, DC Mass, 265 FSupp 811, mod 
on oth grds, C A, 387 F 2d 436—Lattin v Flota 
Mercante Grancolombiana, SA, DC Tex, 290 
F Supp 893—Delaneuville v Simonsen, C A La, 
437 F 2d 597 

Cal—Flores v Pacific Island Transport 57 Cal Rptr 
73, 248 C A 2d 812, cert den 88 S Q 96, 389 U S 
831, 19 L Ed.2d 88 

Proximate cause 

U S —Gilchrist V Mitsui Sempaku K.K , D.C Pa, 266 
FSupp 961, affd m part, revd in part on oth 
grds, C A, 405 F 2d 763, cert, den 89 S Ct 1195, 
394 US. 920, 22 L,Ed2d 453-Yamashita-Shmn- 
lhon Kisen, K K Tokyo v W J Jones Sc Son, Inc, 
C A Or, 474 F 2d 847 

Uniform application of indemnity rules required 
U S —A/S J Ludwig Mowinckels Reden v Commer¬ 
cial Stevedonng Co., C A N Y„ 256 F 2d 227, cert 
dism 79 SCt. 9, 358 US 801, 3 L Ed 2d 49— 
Crosson v N V Stoomvaart MU Nederland, D C 
NY, 266 FSupp 409, affd, CA, 409 F2d 865 

Lack of knowledge of defect by stevedore 

U S —Simpson Timber Co v Parks, C A Or, 390 F 2d 
353, cert den 89 SCt 126, 130, two cases, 393 
U S 858, 21 L.Ed 2d 127 

Vouching-in held not applicable 
U S —Humble Oil & Refining Co v Philadelphia Ship 
Maintenance Co, CA.Pa, 444 F2d 727, on re¬ 
mand, 324 F Supp 786 

Violation of longshoring regulation 
U S —Greene v Vantage S.S Corp., C A Va, 466 F,2d 
159 

Effect of statutory amendments 
U S —Griffith v Wheeling Pittsburg Steel Corp,, C A 
Pa., 521 F2d 31, cert den 96 SCt 785, 423 US 
1054, 46 L Ed 2d 643 
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The stevedonng contractor may be 
liable over to the shipowner where the 
company failed to perform its obli¬ 
gation to discharge the cargo m a 
workmanlike manner and with reason¬ 
able safety to persons and property; 293 
but a failure of the stevedoring compa¬ 
ny to inspect the vessel before sending 
its men aboard does not constitute a 
breach of the implied warranty 2910 
The presence of an express warranty 
does not extinguish this implied war¬ 
ranty 2915 

29.5. U S —Metropolitan Stevedore Co v Dampski- 
saktieselskabet Intern , C A Cal, 274 F 2d 875, 
cert den 80 S Ct 1237, 363 U S 803, 4 L Ed 2d 
1147—Drago v A/S Inger, CANY, 305 F2d 
139, cert den 83 SCt 292, 371 US 925, 9 
L Ed 2d 232—Qa Mantima Del Nervion v James 
J Flanagan Shipping Corp, Stevedore Division, 
CATex, 308 F2d 120—Damanti v A/S Inger, 
CANY, 314 F2d 395, cert den 84 SCt 46, 
375 U S 834, 11 L Ed 2d 64—De Palma v South 
African Marine Corp, D C.N Y, 206 F Supp 274 
—Isthmian Lines, Inc v Canadian Stevedonng 
Co, D C Or, 216 F Supp 856—Grace Lines, Inc 
v Port Everglades Terminal Co, CAFla, 324 
F2d 699—Gainar v SS Longview Victory, DC 
Va, 226 F Supp. 912, affd, C A, 338 F 2d 959 
On remand 242 F Supp 96—Matthews v Compa¬ 
ma Anomma Venezolano de Navegacion, D C La, 
234 FSupp 553, affd, C A, 371 F2d 971, cert 
den. 88 S Q 37, 389 U.S 820, 19 L Ed 2d 71— 
Gerking v Furness, Withy & Co, D C Wash , 251 
F.Supp 781—Compama Anomma Venezolano de 
Navegacion v Matthews, C A La, 371 F2d 971, 
cert den 88 SCt 37, 389 U.S 820, 19 L Ed 2d 
71—Watson v Gulf Stevedore Corp, C A Tex, 
374 F 2d 946, cert den 88 S.Ct 286, 389 U S 
927, 19 L Ed 2d 277—Hill v Flota Mercante 
Grancolombiana, S A, D.C La, 267 F Supp 380, 
affd 405 F.2d 878, cert den 89 S.Ct 1995, 395 
US 934, 23 LEd.2d 449—United New York 
Sandy Hook Pilots Ass’n v Rodermond Indus- 
tnes, Inc, C A N J, 394 F 2d 65—Bertino v. Pol¬ 
ish Ocean Line, C A N Y, 402 F 2d 863—Pellegri¬ 
no v A H Bull SS Co, D.CN Y., 309 FSupp 
839—Humble Oil & Refining Co v Philadelphia 
Ship Maintenance Co., C A Pa, 444 F 2d 727, on 
remand, 342 F Supp 786—Atlantic Sc Gulf Steve¬ 
dores, Inc v Skibs A/S Danmotor, D C.Tex, 342 
FSupp 837 

Cal -Sea-Land Service, Inc v. Matson Terminal Co, 
61 Cal Rptr. 756, 253 C.A2d 885 
Action based on contract 

(1) Action is based on contract rather than tort 
U S —Indemnity Ins. Co of North America v. Califor¬ 
nia Stevedore Sc Ballast Co., CA.Cal, 307 F2d 
513—Lowe v Vessel Madrid, D.C Fla, 210 
F.Supp 826—Italia Societa per Azioni di Naviga- 
zione v Oregon Stevedoring Co, Or, 84 S Ct 748, 
376 U.S. 315, 11 L Ed.2d 732, on remand C A., 336 
F,2d 124, cert, den 85 SCt 668, 379 US 973, 13 
L.Bd,2d 565—Ring v Motor Vessel Cape Clear, 
D.C.Cal, 226 F Supp 709—Quadnno v. S S Ther- 
on, DC.N.Y, 323 FSupp 1037, affd, CA, 436 
F.2d 959, 

(2) Negligence of stevedore as pertinent only in so far 
as breach of contract is concerned 

U S —Italia Societa per Aziom di Navigazione v Ore¬ 
gon Stevedonng Co, Or, 84 S Ct 748, 376 U.S 
315, 11 LEd2d 732, on remand CA. 336 F2d 
124, cert den. 85 SCt 668, 379 US 973, 13 
L Ed.2d 565 

Tex.—Nederlandsch-Amcrikaansche-Stoomvaart- 
Maatschappy, Holland-America Line v Vassallo, Qv 
App, 365 $ W 2d 650, err. ref no rev, err 

(3) Furnishing of detective equipment is not such a 
breach of contract on part of ship owner as to forfeit 
right to indemnity. 

US—Williams v Ocean Transport Lines, Inc., C.A 
Pa, 425 F.2d 1183 
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Tex —Ncderlandsch-Amenkaanschc-Stoomvaart- 
Maatschappij, Holland-Amenca Line v Vassailo, Ov 
App, 365 S W 2d 650, err ref no rev err, cert 
den 84 SCt 443, 375 US 952, 11 LEd2d 313 

(4) Failure to stop stevedoring operation after dis¬ 
covering or having notice that winch on ship was defec¬ 
tive precluded ship owner's recovery of indemnity 
Tex —■Nederlandsch-Amenkaansche-Stoomvaart- 
Maatschappij, Holland-Amenca Line v Vassailo, Civ 

App, 365 S W 2d 650, err ref no rev err, cert 
den 84 SCt 443, 375 US 952, 11 LEd2d 313 

(5) Breach of implied warranty may occur regardless 
of stevedore's negligence 

U S —Italia Societa per Aziom di Navigazione v Ore¬ 
gon Stevedonng Co, Or, 84 S Ct 748, 376 U S 
315, 11 LEd2d 732, on remand CA, 336 F2d 
124, cert den. 85 SCt 668, 379 US 973, 13 
L Ed 2d 565—Pacific Far East Line, Inc v Jones 
Stevedonng Co, C A Cal, 346 F 2d 642, cert den 
86 S Q 293, 382 US 919, 15 L Ed 2d 233—Bur- 
rage v Flota Mercante Gran Colombian a, S A, C A 
La, 431 F2d 1229—Plaisance v Shell Oil Co, 
D C La, 323 F Supp 654—Quadnno v S S Ther- 
on, D.CNY, 323 FSupp 1037, affd, CA, 436 
F2d 959 

(6) Other matters 

U S.—Smith v U S, C A Va, 336 F 2d 165—Gilchnst 
v Mitsui Sempaku KK, DC Pa, 266 FSupp 
961, affd. in part, revd in part on oth grds , CA, 
405 F2d 763, cert den 89 S.Q 1195, 394 US 
920, 22 L Ed 2d 453—Hartnett v Reiss S S Co, 
CANY, 421 F2d 1011, cert den 91 SCt 49, 
400 U.S 852, 27 L Ed 2d 90-Kewasaki Risen, 
K.K v Detroit Harbor Terminals, Inc, DC 
Mich, 339 FSupp 115 

Change in ownership of vessel 

U.S.—Lowe v Vessel Madnd, DC Fla, 210 FSupp 
826. 

Negligence of stevedore's employees sole proxi¬ 
mate cause 

U.S—American Export Lines, Inc v Atlantic & Gulf 
Stevedores, Inc., C.A Va, 313 F2d 414, cert den 
83 S.Ct. 1525, 373 US 924, 10 LEd.2d 422 

Scope of warranty 

U.S —Olin Mathicson Chemical Corp v United Steve¬ 
doring Division, States Marine Lines, Inc, DC 
Tex, 317 F Supp 1373, afTd, C A, 432 F 2d 1234 
—Johnson v. Excelsior Shipping Co„ D C Ala, 319 
F.Supp 986—Plaisance v. Shell Oil Co„ D.C La, 
323 FSupp. 654—Quadrino v SS. Theron, DC. 
NY., 323 F.Supp. 1037, affd, CA, 436 F2d 
959—Kaminski v A/B Svenska Ostasiatiska Kom- 
pamet, C.A Pa,, 445 F 2d 398—Whisenant v. Brew- 
ster-Bartle Offshore Co, CALa, 446 F2d 394 
Cal —Flores v. Pacific Island Transport Lines, 57 Cal 
Rptr 73, 248 GA.2d 812, cert den 88 S.Ct. 96, 
389 US. 831, 19 L.Ed.2d 88. 

Shipowner held not to blameworthy as to bar 
indemnity 

U.S —Williams v. Pennsylvania R Co, CA.NY, 313 
F.2d 203, on remand, D.C, 267 FSupp 495— 
Simpson v. Royal Rotterdam Lloyd, D.C N Y., 225 
FSupp, 947—Guidry v. Texaco, Inc, CATex., 
430 F 2d 781—Jackson v. Lloyd Brasileirs Patrimo¬ 
ny Nacional, D.C.Tex„ 324 FSupp 556 
U.S—Parker v. U.S., D.GOr., 223 F.Supp, 647 

Zone of reapoMibUlty may extend beyond those m 
direct contractual relationship. 

U.S.—DeGWa v. US Lines Co., C.A.N.Y., 304 F.2d 
421—Di Paola v International Terminal Operating 
Co, D.C.N.Y., 294 FSupp. 736, wind, C.A., 418 
F.2d 906, on remand 311 F.Supp, 685. 
Shipowner's conduct may preclude recovery 
U.$,—Weyerhaeuser S.S, Co. v. Nacirema Operating 
Co, 78 S Ct. 438, 355 U.S. 563, 2 L Ed 2d 491— 
Southern Stevedoring A Contracting Co v Hellen¬ 
ic Lines, Limited, C.ATex„ 388 F2d 267-Burns 
v. Cunard S.S. Co., CA.N.Y, 404 F 2d 60, cert 
den 89 SO. 993, 393 U.S U17, 22 LEd2d 
122—Dunn v Qve Skou Rederi A/S, D.C Pa., 45 
F.R D. 18—Grigsby v Coastal Marine Service of 
Tex., Inc., CA.U, 412 F.2d 1011, cert dism 90 
S.O 612, 396 US. 1032, 24 L Ed.2d 531, and 90 


SCt 612, 396 US 1033, 24 L Ed 2d 531, and 90 
SCt 613, 396 US 1033, 24 LEd2d 531, on 
remand 317 F Supp 1113—Olin Mathlieson Chem¬ 
ical Corp v United Stevedonng Division, States 
Manne Lines, Inc, DC Tex, 317 FSupp 1373 
affd, CA, 432 F2d 1234 

Shipowner’s negligence not fatal to recovery 
U S —Italia Societa per Aziom di Navigazione v Ore¬ 
gon Stevedonng Co, Or, 84 S Ct 748, 376 U S 
315, 11 L Ed 2d 732, on remand, CA, 336 F2d 
124, cert den 85 S Ct 668, 379 US 973, 13 
L Ed 2d 565—Kaminski v A/B Svenska Ostasiatis¬ 
ka Kompamet, C A Pa, 445 F 2d 398 
Cal —Flores v Pacific Island Transport Lines, 57 Cal 
Rptr 73, 248 CA2d 812, cert den 88 SCt 96, 
389 US 831, 19 LEd 2d 88—Manncovich v Ona- 
na, Inc, 91 Cal Rptr 417, 13 C A 3d 146 
Implied warranty held breached 
U S —Italia Societa per Aziom di Navigazione v Ore¬ 
gon Stevedonng Co, Or, 84 S Ct 748, 376 U S 
315, 11 LEd 2d 732, on remand, C A, 336 F2d 
124, cert den 85 SCt 668, 379 US 973, 13 
L Ed 2d 565—Sanchez v Lubeck Lime AG.DC 
NY, 318 FSupp 821—N M Paterson and Sons 
Limited v Nicholson Cleveland Terminal Co , D C 
Ohio, 323 FSupp 913—Smith v Olsen & Ugel- 
stad, D C Mich, 324 F Supp 578—Chinese Man¬ 
time Trust, Limited v Carolina Shipping Co , C A 
SC, 456 F2d 192 

Tex—Rone v City of Galveston, 471 S W2d 789, cert 
den 92 SCt 1250, two cases, 405 US 988, 31 
L.Ed 2d 454 

Attorney’s fees, costs and disbursements 
U S —Miller v A/B Svenska Amenka Luuen, C A Pa, 
454 F2d 1094—Grayson v Management & Ship¬ 
ping Transport, Inc, D C Ala, 330 F Supp 30— 
Tate v A/B Svenska Amenka Linein, D C La, 331 
F Supp 854, afTd , C A, 435 F 2d 172 
Longshoreman's negligence imputed to steve¬ 
dore 

US—D/S Ove Skou v Hebert, CA.Tex, 365 F2d 
341, cert den 91 SCt 139, 400 US 902, 27 
LEd2d 139—Reed v. Bank Lines, Limited, DC 
La, 285 FSupp 808—Hirstius v Hess Terminal 
Corp, D C La, 286 F Supp 566—Hartnett v Reiss 
SS. Co, CA.NY, 421 F2d 1011, cert den 91 
S.Ct 49, 400 U.S 852, 27 LEd,2d 90—Johnson v 
Excelsior Shipping Co, D C Ala, 319 F.Supp 986 
—U S Lines, Inc v Jarka Corp of Baltimore, 444 
F.2d 26 

Apportionment of damages among stevedores 

US—D/S Ove Skou v Hebert, CATex, 365 F2d 
341, cert den 91 SCt 139, 400 US 902, 27 
LEd2d 139 

Failure to make inspection 

U.S—D/S Ove Skou v Hebert, CATex, 365 F2d 
341, cert den. 91 SO 139, 400 US 902, 27 
L Ed 2d 139—Southern Stevedonng A Contracting 
Co v Hellenic Lines, Limited, C A Tex, 388 F 2d 
267—Pellegrino v A H Bull SS Co, DCNY, 
309 FSupp. 839 
Latent defect 

U.S —Gilchrist v Mitsui Sempaku K K, D C Pa, 266 
FSupp 961, affd m part, revd. in part on oth 
grds., C.A, 405 F 2d 763, cert den 89 S Ct 1195, 
394 US. 920, 22 LEd2d 453—Bonn v Cunard 
S S Co, Ltd,, D C.Tex, 367 F.Supp 389 
No recovery allowed 

U S.—Jones v, N V Nederlandscb-Amenkaansche 
Stoomvaart Maatschappij, CAPa, 374 F2d 189, 
cert, den 87 S.Q 2114, 388 US. 911, 18 L Ed 2d 
1349 —Morales v Dampskibs A/S Flint, DCNY, 
264 F Supp. 829, affd, C A, 370 F 2d 569—Martin 
v NV Koninklyke Nederlandsche Stoomboot 
Maatschappij, D.C Tex, 264 FSupp 412—Alba- 
nese v, N V Nederl Amenk Stoomv. Maats, D C 
NY, 279 F.Supp 635—International Terminal 
Operating Co v. N.V Nederl. Amenk Stoomv 
Maats, N.Y, 89 SCt 53, 393 US 74,21 LEd2d 
58, am 89 S.Q. 482, 393 U.S 995, 21 LEd2d 
461—Bertino v Polish Ocean Line, C A N Y, 402 
F 2d 863—Vaocaro v Alcoa S S Co, C A N Y, 
405 F 2d 1133—Roselli v Shell Oil Co, D C La, 


SHIPPING §85 

Page 838 

293 FSupp 1395—Scott v SS Ciudad De Ibague, 
CALa, 426 F2d 1105—US Lines Co v Man¬ 
time Shipcleanmg A Maintenance Co, D C Pa, 
317 FSupp 639—Plaisance v Shell Oil Co , D C 
La, 323 FSupp 654—Quadnno v SS Theron, 
D CN Y, 323 FSupp 1037, affd , CA, 436 F2d 
959—Pesce v Skips A/S Herstem, DCNY, 324 
F Supp 554—Humble Oil & Refining Co v Phila¬ 
delphia Ship Maintenance Co, C A Pa, 444 F 2d 
727, on remand, 342 F Supp 786—General Const 
Co v Umpqua River Nav Co, C A Or, 458 F 2d 
1186 

Waiver 

US—McCross v Ratnakar Shipping Co, DCMd, 
265 FSupp 827 

Effect of workmen's compensation law 

US —McCross v Ratnakar Shipping Co, DCMd, 
265 F Supp 827—Schwartz v Compagnie General 
Transatlantique, D C N Y, 285 F Supp 473, affd, 
CA, 405 F2d 270 

Preliminary inspection 

US—Victory Gamers, Inc v Stockton Stevedonng 
Co, CACal, 388 F2d 955 

Visual examination 

U S —Carroll v Frontera Compania Naviera, S A, 
CAPa, 390 F2d 311 

U S —Mortensen v A/S Ghttre, CANY, 348 F 2d 
383—H A H Ship Service Co v Weyerhaeuser 
Line, CACal, 382 F2d 711—Victory Camers, 
Inc v Stockton Stevedonng Co, CACal, 388 
F.2d 955—Villain & Fassio E Compagma v Atlan¬ 
tic & Gulf Stevedores, Inc, D C Va, 283 F.Supp 
725 

Implied warranty held not to cover relationship 
of contractor to owner of fixed drilling 
platform 

US—Taylor v Fishing Tools, Inc, DC La, 274 
FSupp 666 

Shipowner’s potential liability sufficient basis 
for indemnification 

US—Reed v Bank Lines, Limited, DC La, 285 
FSupp 808—Hirstius v Hess Terminal Corp, 
D C La, 286 F Supp 566—Johnson v Excelsior 
Shipping Co, D.C Ala, 319 FSupp 986—N M 
Paterson and Sons Limited v Nicholson Cleveland 
Terminal Co, D C Ohio, 323 F Supp 913 

Nature of right 

US—Feliciano v Compania Trasatlantica Espanola, 

5 A, C A Puerto Rico, 411 F 2d 976—Humble Oil 

6 Refining Co v Philadelphia Ship Maintenance 
Co, CAPa, 444 F2d 727, on remand, 342 
FSupp 786 

Federal mantime law governs contract 

US—Feliciano v Compania Trasatlantica Espanola, 

S A, C A Puerto Rico, 411 F2d 976 

Stevedore entitled to attorney's fees, costs and 
expenses 

U S —Quadnno v, S S Theron, D C N Y, 323 F Supp 
1037, affd, C A, 438 F2d 959 

Settlement 

U S —Johnson v Excelsior Shipping Co, D C Ala, 319 
FSupp 986 

Not virtually absolute 

U S —Humble Oil & Refining Co v Philadelphia Ship 
Maintenance Co, CAPa, 444 F2d 727, on re¬ 
mand, 342 FSupp 786 

Burden of proof 

U S — Bonn v Cunard S S Co, Ltd, D C Tex, 367 
FSupp 389 

Doctrine inapplicable to injury to seaman at sea 

US—Smith & Kelly Co v S/S Concordia TADJ, 
CAGa, 718 F2d 1022 

29.10. US—T Smith & Son, Inc v Skibs A/S 
Hassel, CALa, 362 F2d 745 

Grain on deck 

U S —Orlando v Prudential S S Corp, CANY, 313 
F2d 822 
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Effect of stevedore’s employees' knowledge of 
dangerous condition 

US—Nicroh v Den Norske Afnka-Og Austrahehme 
Wilhelmsens Dampskibs-Aktieselskab, CANY, 
332 F 2d 651—T Smith & Son, Inc v Skibs A/S 
Hassel, CALa, 362 F2d 745—Lattm v Flota 
Mercante Grancolombiana S A, DC Tex, 290 
FSupp 893 
Cursory inspection 

Us —Vaccaro v Alcoa SS Co, CANY, 405 F2d 
1133—Delaneuville v Simonsen, C A La, 437 F 2d 
597—Olrn Mathieson Chemical Corp v United 
Stevedonng Division, States Marine Lines, Inc, 
D CTex, 317 F Supp 1373, affd, C A, 432 F 2d 
1234—Hardy vUS.DCNC, 322 FSupp 660- 
Quadnno v SS Tberon, DCNY, 323 FSupp 
1037, affd, C A, 436 F2d 959 
Cal —Flores v Pacific Island Transport Lines, 57 Cal 
Rptr, 73, 248 C A 2d 812, cert den 88 S a 96, 
389 US 831, 19 L Ed 2d 88 
Inspection for latent defects not required 
US —Vaccaro v Alcoa SS Co, CANY, 405 F2d 
1133—Scott v SS Ciudad De Ibague, C A La, 426 
F2d 1105—Quadnno v SS Theron, DCNY, 
323 F Supp 1037, afTd, C A, 436 F 2d 959 ‘ 

Cal —Flores v Pacific Island Transport Lines, 57 Cal 
Rptr 73, 248 CA2d 812, cert den 88 SCt 96, 
389 US 831, 19 L Ed 2d 88 
Stevedore's knowledge of dangerous condition 
U S —Brock v Coral Drilling, Inc, C A La, 477 F 2d 
211 

29,15. U S —Isthmian Lines, Inc v Canadian Steve¬ 
doring Co, D C Or, 216 F Supp 856—States S S 
Co v Portland Stevedonng Co, DC Or, 216 
FSupp 934—Massa v CA Venezuelan Naviga- 
cion, C A N Y, 332 F 2d 779, cert den 85 S Ct 
262, 379 US 914, 13 LEd 2d 186-Caputo v 
Khell, DCNY, 291 FSupp 804 
Express indemnity clause w contract between 
stevedore and consignee 
US—Drago v A/S Inger, C.ANY, 305 F2d 139, 
cert den 83 S Ct 292, 371 U S 925, 9 L Ed 2d 
232 

Provision against implied warranty 

US—Brattoli v Kheel, DCNY, 302 FSupp 745 

Disclaimer of liability provision 

US—Brattoli v Kheel, DCNY, 302 FSupp 745 

A stevedore’s implied warranty to 
supply reasonably safe equipment may 
be satisfied with less than absolutely 
perfect equipment . 2920 Issue of breach 
of stevedore’s implied warranty does 
not turn on whether stevedore knew or 
should have known that his equipment 
was safe but on whether equipment 
was in fact safe and fit for its intended 
use . 2925 

29*20. U S.—Italia Societa per Axiom de Navigazione 
v Oregon Stevedonng Co, Or, 84 S Ct, 748, 376 
U.$ 315, 11 LEd2d 732, on remand, CA, 336 
F2d 124, cert den 85 S Ct 668, 379 U S 973, 13 
L.Ed2d 565—Parfait v Jahncke Service, Inc, 
CALa., 484 F2d 296, cert den 94 SCt 1485, 
two case*, 415 U.S 957, 39 L Ed 2d 572 
29*25. U.S —Italia Societa per Axiom de Navigazione 
v Oregon Stevedonng Co, Or., 84 S Ct 748, 376 
US 315, 11 L.Ed 2d 732, on remand, C.A, 336 
F.2d 124, cert, den 85 S.Ct 668, 379 U S 973, 13 
L Ed 2d 565. 

Defective ship's equipment 

U.S.—Ohn Mathieson Chemical Corp v United Steve¬ 
doring Division, States Manne Lines, Inc, DC 
Tex., 317 FSupp. 1373, afTd, C A„ 432 F2d 1234 

30. U.S—Cook v, The Wasaborg, D.COr, 189 
F.Supp 464—Lamaxra v. US, DCNY, 190 
FSupp. 692—West Africa Nav, Limited v, Na- 
ciwma Operating Co., D.C.Pa., 191 F.Supp 131— 
McNamara v. Weichsel Dampschiftfhhrts AG 
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Kiel, Germany, C A N Y , 293 F 2d 900—Drago 
v A/S Inger, DCNY, 194 FSupp 398, afTd, 
CA, 305 f2d 139, cert den 83 SCt 292, 371 
US 925, 9 L Ed 2d 232—Nordeutsher Lloyd, 
Brennan v Brady-Hamilton Stevedore Co, D C 
Or, 195 FSupp 680—Johnson v Partredenet 
Brovigtank, DCNY, 202 F Supp 859—Misurel- 
la v Isthmian Lines, Inc, DCNY, 215 F Supp 
857, afTd, CA, 328 F2d 40—McNamara v 
Weichsel DampfschifTfahrts AG Kiel, Germany, 
C A N Y, 339 F 2d 475—Pacific Far East Line v 
California Stevedore & Ballast Co , D C Cal, 238 
FSupp 956—Waterman SS Corp v Brady- 
Hamilton Stevedore Co, D C Or, 243 F Supp 
298—La Capna v Compagme Mantime Beige, 
C A N Y, 427 F 2d 244—Shaw v Launtzen, C A 
Pa, 428 F2d 247—Evans v Overseas Mantime 
Co, DCSC, 330 FSupp 654, affd, CA, 451 
F2d 188—Brock v Baroid Division of National 
Lead Co, D C La , 339 FSupp 728 

Fla—Home Ins Co v Southport Terminals, Inc, 
App, 240 So 2d 525 

Matters held no defense 

U S —States S S Co v Portland Stevedonng Co, D C 
Or, 222 FSupp 136—T Smith & Son, Inc v 
Skibs A/S Hassel, C A La, 362 F 2d 745—LaBolle 
v Nitto Line, D C Cal, 268 F Supp 16 

Knowledge of defect by stevedore 

U S —Mosley v Cia Mar Adra S A , C A N Y , 362 
F 2d 118, cert den 87 S Ct 292, 296, 385 U S. 933, 
17 L Ed 2d 213—T Smith & Son, Inc v Skibs 
A/S Hassel, C A La, 362 F 2d 745—Old Domin¬ 
ion Stevedonng Corp v Polskie Lime Oceamczne, 
CAVa, 386 F2d 193—Victory Camers, Inc v 
Stockton Stevedonng Co, C A Cal, 388 F 2d 955 
—Ohn Mathieson Chemical Corp v United Steve¬ 
donng Division, States Manne Lines, Inc, DC 
Tex, 317 FSupp 1373, affd, C A, 432 F2d 1234 
—Grayson v Management & Shipping Transport, 
Inc, D C Ala, 330 F Supp 30. 

Expenses for defending appeal 

(1) Recovery allowed 

U S —Old Dominion Stevedonng Corp v Polskie Lime 
Oceamczne, C A Va, 386 F 2d 193 

(2) Recovery not allowed 

U S —Old Dominion Stevedonng Corp v Polskie Lime 
Oceamczne, C A Va, 386 F 2d 193 

31, U S —Pope & Talbot v Hawn, Pa, 74 S Ct 202, 
346 US 406, 98 L Ed 143—Seawnght v A 
Garcia Y Cia, Ltd, DC Pa, 138 FSupp 881, 
affd, CA, 241 F2d 30—Trygstad v States Ma¬ 
nne Corp, D.C Or, 150 F Supp. 556—Amerocean 
S S Co v Copp, C A Wash, 245 F 2d 291—John¬ 
son v Partredenet Brovigtank, DCNY, 202 
F Supp^859—Ray v Compama Naviera Continen¬ 
tal, S A, D C Md, 203 F Supp 206—Matthews v 
Compama Anomma Venezolano de Navegacion, 
DC,La, 234 FSupp 553, affd, CA, 371 F2d 
971, cert den 88 S.Ct 37, 389 US 820, 19 
L Ed 2d 71—Jones v S.S Jesse Lykes, D C Tex , 
253 FSupp 368—McNeil v. Lehigh Valley R 
Co, CANY, 387 F2d 623, cert den 88 SCt 
1638, 390 U S 1040, 20 L.Ed 2d 302—Hebert v 
California Oil Co, D.C La, 280 FSupp 754— 
McLaughlin v Trelleborgs Angfartygs A/B, C A 
N Y, 408 F 2d 1334, cert den. 89 S Ct 2020, 395 
US 946, 23 L Ed 2d 464 

Where negligent acts were similar in character, 
etc. 

U S —Chevis v Luckenbach Overseas Corp, D C Tex, 
228 F Supp 642 

What conduct precludes recovery 

U S —States S S Co v Portland Stevedonng Co, D C 
Or, 222 FSupp 136. 

Recovery not necessarily barred 

U S —McNamara v Weichsel Dampshiffahrts AG Kiel, 
Germany, CANY., 293 F2d 900—Drago v A/S 
Inger, D C N Y , 194 F Supp. 398, affd , C A, 305 
F 2d 139, cert. den. 83 S Ct 292, 371 U S 925, 9 
L Ed 2d 232—Gilchnst v Mitsui Sempaku K K , 
D.C Pa, 266 F.Supp 961, affd m part, revd in 
part on oth grds, C.A, 405 F 2d 763, cert den 89 


S a 1195, 394 U S 920, 22 L Ed 2d 453—Pnce v 
SS Yaracuy, D C La, 306 F Supp 638 

32. U S —Scott v S S Ciudad Ibaque, D C La, 285 
FSupp 613, affd, CA, 426 F2d 1105—Water¬ 
man SS Corp, v Casbon, CALa, 417 F2d 
1040—Williamson v Compama Anomma Venezo- 
lana De Navigacion (Venezuelan Line), CANY, 
446 F2d 1339, cert den 92 SO 739, 404 US 
1059, 30 L Ed 2d 746 

Last clear change doctrine inapplicable 

US—Hudson SS Co v Ayala Colon, C A Puerto 
Rico, 314 F2d 44 

33. US—Brown v Amencan-Hawanan SS. Co, 
CAPa, 211 F2d 16—Weyerhaeuser SS Co v 
Nacirema Operating Co, N Y, 78 S Ct 438, 355 
US 563, 2 LEd 2d 491—Mangone v Moore- 
McCormack Lines, Inc, DCNY, 152 FSupp 
848—King v Waterman S S Corp, C A Pa , 272 
F2d 823, revd on oth grds 81 SCt 200, 364 
US 421, 5 LEd 2d 169—D’Agosta v Royal 
Netherlands SS Co, CAN Y, 301 F 2d 105— 
Paliaga v Luckenbach SS Co, CANY, 301 
F 2d 403—Ray v Compama Naviera Continental, 
S A, D C Md , 203 F Supp 206—Pettus v Grace 
Line, Inc, CANY, 305 F2d 151— Femgno v 
Ocean Transport Limited, CANY, 309 F 2d 
445—Simmons v Gulf & South Am SS. Co, 
DCLa, 260 FSupp 525, afTd, CA, 394 F2d 
504—Caputo v Kheel, DCNY, 291 FSupp 
804—Roselli v Shell Oil Co, DCLa, 293 
FSupp. 1395—Capo/ziello v Brasileiro, CA 
NY, 443 F2d 1155 

Pa—Lloyd v Victory earners, Inc , 167 A 2d 689, 402 
Pa 484 

Settlement by shipowner held reasonable and 
based on potential liability 

U S —California Stevedore & Ballast Co v Pan-Atlan- 
tic SS Corp, C A Cal, 291 F2d 252 

What law governs 

U S —A/S Ludwig Mowmckels Reden v Commercial 
Stevedonng Co, 256 F 2d 227, cert dism 79 S Ct 
9, 358 U S 801, 3 L Ed 2d 49—Gonzales v Penn¬ 
sylvania R Co, D C N Y, 183 F Supp 779—Fer- 
ngno v Ocean Transport Limited, D C N.Y, 201 
FSupp. 173, revd on oth grds, CA, 309 F2d 
445—Italia Societa per A/iom di Navigazione v 
Oregon Stevedonng Co, Or., 84 S Ct. 748, 376 U S 
315, 11 L Ed 2d 732, on remand, C.A., 336 F.2d 
124, cert den 85 SCt 668, 379 U.S 973, 13 
LEd 2d 565—Gerking v. Furness, Withy & Co, 
DC Wash, 251 F.Supp 781—Crown v NV 
Stoomvaart MIJ Nederland, D.C N.Y., 266 F Supp. 
409, affd , C A, 409 F.2d 865 

Elimination of known risk 

U S —Mosley v. Cia Mar. Adra S A, D C N Y., 257 
FSupp 30, affirmed 362 F,2d 118, cert den. 87 
S.Ct 292, 296, 385 US. 933, 17 L.Ed,2d 213. 

Implied warranty not excluded 

US—Sanchez v Lubeck Linle AG., DC.N.Y, 318 
FSupp 821 

34. US.-Mancmi v. U.S., D.C.N.Y., 115 FSupp, 

605—Compama Anonima Venezolana De Navega¬ 
cion v. Cottman Co, D.C Md, 145 F Supp 761— 
Williams v. Lehigh Val R Co, DCNY, 151 
FSupp. 809—Hugev v DampskisakUeselskabet 
International, DC Cal, 170 F.Supp 601, affd., 
CA., 274 F.2d 875, cert den 80 SCt 1237, 363 
U S. 803,4 L,Ed.2d 1147—Pena v A/S Dovrefjell, 
DCNY, 176 F.Supp 677—D’Agosta v Royal 
Netherlands S.S. Co, CAN.Y, 301 F2d 105— 
Paliaga v Luckenbach S.S, Co., CANY, 301 
F 2d 403—Ray v. Compama Naviera Continental, 
S.A, DCMd„ 203 FSupp. 206—Femgno v. 
Ocean Transport Limited, CANY,, 309 F2d 
445—American Export Lines, Inc v Atlantic & 
Gulf Stevedores, Inc, D.C Va, 205 F.Supp 316, 
revd. on oth grds., CA., 313 F.2d 414, cert. den. 
83 SCt, 1525, 373 US. 924, 10 L.Ed 2d 422- 
Simpson v Royal Rotterdam Lloyd, DCN.Y,, 
225 FSupp 947—McNamara v Weichwl 

Dampfschiflahrts, AG Kiel, Germany, C.A N.Y, 
339 F2d 475—Roselli v Shell Oil Co., D.C La., 
293 FSupp. 1395—Mitsui & Co. (U.S.A.) v Toko 
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Kaiun Kabushiki Kaisha, D C Tex, 342 F Supp 
14 

Cal —Flores v Pacific Island Transport Lines, 57 Cal 
Rptr 73, 248 C A 2d 812, cert den 88 S Ct 96,19 
L Ed 2d 831, 19 L Ed 2d 88 

Contract construed 

US—US v Harrison, CACal, 245 F2d 911 
Indemnification of shipowner for attorneys fees 
US—Nicroli v Den Norske Afnka-Og Austrahehme 
Wilhelmsens Dampskibs-Aktieselskab, CANY, 
332 F.2d 651—Guarracino v Luckenbach S S Co, 
CANY, 333 F 2d 646, cert den 85 S Ct 439, 
379 U S 946, 13 L Ed 2d 543—Hill v Flota Mer- 
cante Grancolombiana, S A, D C La, 267 F Supp 
380, affd 405 F 2d 878, cert den 89 S Ct 1995, 
395 U S 934, 23 L Ed 2d 449—S S Lena Lucken¬ 
bach v Walsh Stevedoring Co, CA Miss, 395 
F2d 217 

Indemnification of shipowner for expenses 

US—Calderone v Naviera Vacuba S/A, CANY, 
325 F 2d 76, mod on oth grds 328 F 2d 578—Cal¬ 
derone v Naviera Vacuba S/A, CANY, 328 
F 2d 578—Nicroli v Den Norske Afnka-Og Aus- 
trahehnie Wilhelmsens Dampskibs-Aktieselskab, 
C A N.Y., 332 F 2d 651—Massa v C A Vene/ue- 
lan Navigacton, C A N, Y, 332 F 2d 779, cert den 
85 S O. 262, 379 U S 914, 13 L.Ed 2d 186—Guar- 
racino v, Luckenbach S S Co, C A N Y, 333 F 2d 
646, cert. den. 85 S.Ct. 439, 379 US 946, 13 
LEd.2d 543—Amencan Export Lines v Norfolk 
Shipbuilding & Drydock Corp., C.A Va, 336 F 2d 
525—Hill v Flota Mercante Grancolombiana, S.A, 
D.C.La., 267 FSupp 380, affd 405 F 2d 878, cert 
den 89 SCt 1995, 395 US 934, 23 L.Ed.2d 449 
Agreement not in violation of public policy 
U.S—Lloyd v. Jones Stevedoring Co, CACal, 490 
F2d 648 

35. U S.—DeGioia v. U.S Lines Co, C A N Y, 304 
F 2d 421—Hebert v California Oil Co., D C La, 
280 F.Supp 754—Ianuzzi v South African Ma¬ 
rine Corp, Ltd, C.A N.Y , 510 F 2d 950 
N.Y.—Radom v. Isthmian SS Co, 162 NYS2d 281, 
32 Misc.2d 150 

Effect of Longshoremens Compensation Act 
U.S.—Hagans v Farrell Lines, Inc,, C A Pa, 237 F 2d 
477—Lcotta v, The Esparta, DCNY„ 188 
F.Supp 168—Sandoval v Mitsui Sempaku KK 
Tokyo, DC,Canal Zone, 288 FSupp. 377, op 
supp. 316 F.Supp 237, affd. in part, revd. in part 
on oth. grds., C.A., 460 F.2d 1163 
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36* US.—Jones v. SS. Jesse Lykes, D.CTex., 253 
F.Supp, 368—Gresham v Calmar S.S Corp., C A 
Fla., 414 F,2d 799. 

Contributory negligence of Injured employee no 
bar 

U.S.—Shenkcr v. U.S., C.A N.Y., 322 F.2d 622, cert 
den. 84 $*Ct, 659, 376 U.S 907, 11 L,Ed 2d 606- 
Arista Cia DcVapores, S.A v. Howard Terminal, 
C.A.Cal., 372 F*2d 152 

37. U.S.—States S 8. Co v, Rothschild Intern. Steve¬ 
doring Co., C A.Waah., 205 F,2d 253—Shannon v 
U.S., D.C.N.Y., 119 F.Supp. 706, revd. on oth 
grds, C.A., 235 F.2d 457—Ryan Stevedoring Co 
v, Pan-Atlantic S.S. Corp., N.Y, 76 S Ct. 232, 350 
U.S. 124, 100 L.Sd. 133—Santomarco v U.S, 
CA.N.Y., 277 F.2d 255, cert. den. 81 SCt. 59, 
364 U.S. 823, 5 LEd.2d 52 

38. U.S.—DeGioia v. U.S Lines Co., CA.N.Y, 304 
F.2d 421—De Palma v South African Marine 
Corp., D.C.N Y„ 206 F.Supp 274 

39. N.Y,—Centino v. Isbraodtsen Co, 216 N,Y S.2d 
433, 13 A.D.2d 977. revd on oth, grds 180 
N.E2d 914, U N.Y.2d 690, 225 N.YS.2d 761, 
cert. den. 82 S.Ct. 1238, 370 U.S 912, 8 L Ed 2d 
405. 

“Hold hamlcaa” clause Inapplicable 
U.S,-Waterman SS. Corp v Brady-Hamilton Steve¬ 
dore Co.. D C0r„ 243 F Supp. 298. 

40. U.S —Anderson v, S.S, Gulf Trader, D.C.La, 287 
FSupp. 783, affd., C.A., 415 F.2d 316-Williams 


v Ocean Transport Lines, Inc , C A Pa, 425 F 2d 
1183—Silver v Amencan Export Isbrandtsen 
Lines, Inc , D C Va , 310 F Supp 681—Murphy v 
National Bulk earners, Inc, D C Pa, 310 F Supp 
1246—Di Paola v International Terminal Operat¬ 
ing Co , D C N Y, 311 F Supp 685—Blair v U S 
Steel Corp , D C Pa , 312 F Supp 293, affd , C A, 
444 F2d 1390, cert den 92 SCt 681, 404 US 
1018, 30 L Ed 2d 666, reh den 92 SCt 938, 405 
US 948, 30 L Ed 2d 818—McNeil v A/S 
Havbor, D C Pa, 326 F Supp 226, motion gr on 
reconsideration 339 FSupp 1264—Rivera v Re¬ 
den A/B Nordstjeman, C A Puerto Rico, 456 
F 2d 970, cert den 93 S Ct 124, 409 US 876, 34 
L Ed 2d 128—Atlantic & Gulf Stevedores, Inc v 
Skibs A/S Danmotor, D C Tex, 342 F Supp 837 
Cal —O’Hey v Matson Nav Co, 288 P 2d 81, 135 
C A 2d 819—Green v City of Los Angeles, App, 
115 Cal Rptr 685, 40 C A 3d 819 
Or—Lang v Coastwise Line, 294 P 2d 341, 206 Or 
667 

Tex—Vassallo v Nederl-Amenk Stoomv Maats Hol¬ 
land, 344 SW2d 421, 162 Tex 52 
Wash—Vogel v Alaska SS Co, 419 P2d 141, 69 
Wash 2d 497 

Implied from relationship of parties 

U S —Reynolds v Royal Mail Lines, Limited, D C Cal, 
147 F Supp 223, affd, C A , 254 F 2d 55, cert den 
79 SCt 28, 358 US 818, 3 L Ed 2d 59 

Not applicable to one not performing work 

U S —Kermarec v Compagnie Generale Transatlan¬ 
tic, N Y, 79 S Ct 406, 358 U S 625, 3 L Ed 2d 
550 

Duty not extended to stevedore company em¬ 
ploying longshoreman 

U S —Mickle v The Hennette Wilhelmme Schulte, 
DC Cal, 188 F.Supp 77 

U.S —Nordeutsher Lloyd, Brennan v Brady-Hamilton 
Stevedore Co, D C Or, 195 F Supp 680 

Test of right to protection 
U S —Fitzmauncc v Calmar S S Corp, D C Pa, 198 
F.Supp. 304—Partridge v. Pope & Talbot, Inc, 
D C Cal, 257' F Supp 456—McCown v Humble 
Oil & Refining Co, C A Va, 405 F 2d 596, cert 
den. 89 SCt 1996, 395 US 934, 23 LEd2d 
449—Olvera v Michalos, DC Tex, 307 FSupp 
9—Brisco v, American President Lines, Limited, 
D C Cal, 325 F.Supp 1259. 

N Y —Lican v Isbrandtsen Co, 296 N Y S 2d 924, 31 
A D 2d 791 

Drydocked vessel not within doctrine 

U S —Warren v Pacific Inland Nav Co, D C.Or, 204 
F Supp. 31—McQuaid v U S, C A N J, 337 F 2d 
483—Madden v U.S, D C Mass, 259 F Supp 663 
—Evans v Pan Am Tankers Corp, D C Va, 261 
F Supp, 633—Van Horn v Gulf Atlantic Towing 
Corp, C A Va, 388 F.2d 636-White v U S, CA 
Va, 400 F 2d 74—Baum v US, C A Fla, 427 
F2d 215, cert, den 91 S Ct 175, 400 U S 916, 27 
LEd2d 155 

Cal.—Pollock v Standard Oil Co of Cal, 42 Cal Rptr 
128, 231 C A 2d 714 

Wash —Bishop v Alaska S.S Co, 404 P 2d 990, 66 
Wash 2d 704 

Not extended to maritime worker’s relatives 
US.—Igneri v Cie. de Transports Oceamques, CA 
N.Y, 323 F.2d 257, cert. den. 84 S Ct 965, 376 
U.S 949, 11 L.Ed.2d 969 

Doctrine not rigidly construed 
U S,—Spann v Launtzen, C A Pa., 344 F2d 204, cert 
den, 86 SCt 386, 382 US 938, 15 L Ed 2d 348, 
reh den. 86 SCt. 531, 382 U.S. 1000, 15 L Ed 2d 
489 

Drydocked vessel held in navigation 

U.S,—Hilton V. Aegean S S. Co, D GOr., 239 F Supp 
268. 

Warehouse services not protected 
U.S.—Daniel v. Skibs A/S Hilda Knudsen, DC Pa, 
253 F.Supp 758, affd,, C.A, 368 F2d 178, cert 
den, 87 SCt. 1304, 386 US. 99a 18 LEd,2d 335 
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Longshoremen not in service of vessel not cov¬ 
ered 

U S —Daniel v Skibs A/S Hilda Knudsen, C A Pa, 
368 F2d 178, cert den 87 SQ 1304, 386 US 
990, 18 L Ed 2d 335—Noble v Lehigh Val R Co, 
CANY, 388 F2d 532 

Matters considered to determine if vessel is in 
navigation 

U S —Lupo v Consolidated Manners, Inc , D C N Y, 
261 FSupp 450 

Trade customs not standard of seaworthiness 

U S —Carroll v Frontera Compama Naviera, S A, 
D C Pa, 258 F Supp 747, affd m part and revd m 
part on oth grds , C A, 390 F 2d 311—Venable v 
A/S Det Forenede Dampskibsselskab, C A Va, 399 
F 2d 347—Putman v M/V Mathilde Bolten, D C 
Md, 298 FSupp 660—Davis v Associated Pipe 
Line Contractors, Inc, D C La, 305 F Supp 1345, 
affd, CA, 418 F2d 920, cert den 90 SCt 1119, 
397 US 988, 25 L Ed 2d 396 

Drydocked vessel not in navigation 

US—Madden v US, DC Mass, 259 FSupp 663— 
Guenard v U S, D C La, 278 F Supp 310 

Applicable only to vessels m navigation 

(1) Reason for rule 

US—Rogers v M/V Ralph Bollinger, DC La, 279 
FSupp 92 

(2) Test of navigation 

US—Roper v US, Va, 82 SCt 5, 368 US 20, 7 
L Ed 2d 1—Rogers v M/V Ralph Bollinger, D C 
La, 279 FSupp 92—Murphy v National Bulk 
earners, Inc, DC Pa, 310 FSupp 1246—Erwin 
v Lykes Bros SS Co, CALa, 472 F2d 1217 

(3) Vessel held not in navigation 

US—Rogers v M/V Ralph Bollinger, DC La, 279 
FSupp 92—McCown v Humble Oil & Refining 
Co, DC Va, 293 FSupp 444, affd, CA, 405 
F 2d 596, cert den 89 S Ct, 1996, 395 U S 934, 23 
LEd 2d 449—Dean v US, CACal, 418 F2d 
1236, cert den. 90 SCt 1695, 398 US 905, 26 
L Ed 2d 64—Watz v Zapata Off-Shore Co, C A 
Tex, 431 F,2d 100, app after remand 500 F2d 
628 

(4) Vessel held in navigation 

U S —Martin v Jones, D C La, 296 F.Supp 878—Peck 
v US Steel Corp, DC Minn, 315 FSupp 905, 
affd, CA, 446 F2d 891, cert den 92 SQ. 682, 
404 US 1019, 30 L.Ed2d 667 

No warranty to freight forwarder 

U S —La Capna v Compagnie Mantime Beige, D C 
N Y, 286 F Supp 980, affd in part, revd ra part, 
C A , 427 F 2d 244 

Walkway or gangway affixed to shore not vessel 

U S —Bowen v Union Concrete Pipe Co, D C W Va, 
299 FSupp 1109 

Special purpose craft as “vessels” subject to 
doctnne 

US—Peck v US Steel Corp, DC Minn, 315 FSupp 
905, affd, C A, 446 F 2d 891, cert den 92 S Ct 
682, 404 U S 1019, 30 L Ed.2d 667 

Repairs to vessel 

U S —Waganer v Sea-Land Service, Inc, G A Ala, 486 
F 2d 955—Romero v Bethlehem Steel Corp, D C 
Tex, 368 F.Supp 890, affd, C A, 515 F2d 1249 

41, U S.—Usner v Luckenbach Overseas Corp, La, 
91 S,Ct 514, 400 U.S 494, 27 L Ed 2d 562, reh 
den 91 S.Ct 1247, 401 U.S 1015, 28 LEd 2d 
552—La Capna v Compagnie Mantime Beige, 
C A.N Y„ 427 F 2d 244—Grayson v Management 
& Shipping Transport, Inc, D C Ala, 330 F Supp 
30—Nosal v Calmar SS Corp, DC Pa, 339 
F Supp 1235—Smith v Olsen and Ugelstad, C A 
Mich, 459 F2d 915, cert den 93 SQ 526, 409 
US 1040, 34 L.Ed 2d 490—Mungm v Calmar 
S S. Corp, D.GMd, 342 F Supp 479—Atlantic & 
Gulf Stevedores, Inc v Skibs A/S Danmotor, 
D.CTex, 342 FSupp 837 

Cal.—O’Hey v Matson Nav Co, 288 P2d 81, 135 
CA2d 819—Davis v Matson Nav Co, 68 Cal 
Rptr 434, 262 C A 2d 25, affd, C A, 475 F.2d 
1395 
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Md—Frazier v Waterman SS Corp, 112 A 2d 221, 
206 Md 434 

NY—Berquist v Erie R Co„ 169 NYS2d 411, 10 
Misc.2d 521, affd 183 N YS 2d 1005, 7 AD 2d 
926, rearg den 185 NYS2d 520, 8 AD2d 615, 
app den 187 NYS2d 987—Giambrone v Israel 
America Line, Inc, 208 N Y S 2d 215, 26 Misc 2d 
593—Thompson v Ene R Co, 227 N Y S 2d 80, 
33 Misc 2d 514 

Tex —Benton v Wheless Drilling Co, Civ App, 440 
S W 2d 373, err ref no rev err 
Wash—Vogel v Alaska SS Co, 419 P2d 141, 69 
Wash 2d 497 

Stevedore is seaman, etc, 

U s —Vastano v Partownership Brovigtank, D C N Y, 
158 FSupp 477—Flowers v Savannah Mach & 
Foundry Co, CAGa, 310 F2d 135—Scott v 
Isbrandtsen Co, C A Va, 327 F 2d 113—Bryant v 
Partenreederei-Emest Russ, CAMd, 330 F2d 
185—Peck v US Steel Corp, DC Minn, 315 
FSupp 905, affd, C A, 446 F 2d 891, cert den 92 
SO 682, 404 US 1019, 30 LEd 2d 667 
(2) Other matters 

U S —Li Mandn v Brasileiro, C A N Y, 316 F 2d 3— 
Huff v Matson Nav Co„ D C Cal, 225 F Supp 
72, revd on oth grds, CA, 338 F2d 205, cert 
den 85 SO 1026, 380 US 943, 13 L Ed 2d 963 
Fla—Moragne v State Marine Lines, Inc, 211 So 2d 
161 

Longshoremen on pier, etc. 

U S —Litwinowicz v Weyerhaeuser S S Co, D C Pa, 
179 FSupp 812—Gutierrez v Waterman SS 
Corp, Puerto Rico, 83 S Ct 1185, 373 U S 206, 10 
L Ed 2d 297, reh den 83 S Ct 1863, 374 U S 858, 
10 L Ed 2d 1082—Thompson v Calmar S S Corp, 
DC Pa, 216 FSupp 234, affd, CA, 331 F2d 
657, cert den 85 SO 259, 379 US 913, 13 
L Ed 2d 184—Hagans v Ellerman & Bucknall S S 
Co, C A Pa, 318 F2d 563—'Thompson v Calmar 
SS Corp, CAPa, 331 F2d 657, cert den 85 
SCt 259, 379 US 913, 13 LEd 2d 184—Manson 
v Weyerhaeuser SS Co, DC Pa, 229 FSupp 
569—Skibinski v Waterman S S Corp, D C N Y, 
242 FSupp 290, affd, CA, 360 F2d 539, cert 
den 87 SO 2027, 387 US 921, 18 LEd2d 
975—Gebhard v SS Hawaiian Legislator, DC 
Cal, 284 F Supp 634—Johnson v Venezuelan Line 
SS Co, DC La, 314 FSupp 1403—Sydnor v 
Villain A Fassio e Companta Intemazionale di 
Genova Societa Riumte di Navigazione, SpA, 
DCMd, 323 FSupp 850—Bnsco v American 
President Lines, Limited, DC Cal, 325 FSupp 
1259—McNeil v A/S Habtor, DC Pa, 326 
F Supp 226, motion gr reconsideration 339 
FSUpp 1264 

(2) Rule not limited by Extension of Admiralty Juris¬ 
diction Act 

US —Gutierrez v Waterman S S Corp, Puerto Rico, 
83 S.Ct 1185, 373 U S 206, 10 L Ed 2d 297, reh 
den 83 S Ct. 1863, 374 U.S 858, 10 L Ed 2d 1082 

(3) Doctrine inapplicable on completion of unloading 
US,—Drumgold v Plovba DCVa, 260 FSupp 983 
Recovery for wrongful death under state statute 

(2) Other cases 

U.S.—Tallmon v. Toko Kaium KK Kobe, DC Or, 
278 FSupp, 452 

Proximate cause necessary 
US.—'Williams v Lykes Bros SS Co, D.CLa, 132 
FSupp, 732—Fox v The Moremacwind, D.C Va, 
182 F.Supp 7, affd., C A, 285 F 2d 222—Hurst v 
Central Gulf S S. Corp, D.CLa, 267 F.Supp 65— 
Robichaux v Kerr McGee Oil Industries, Inc, 
D.CLa., 317 F.Supp. 587—Sanchez v Lubeck Li- 
nie AG., DC.NY, 318 FSupp 821—Earles v 
Union Barge Line Corp., D.C Pa., 321 FSupp 
1329-Hardy v U.S., D.CNC, 322 F.Supp 660. 

Dead and deactivated vessel not within doctrine 

US-Roper v. US, C.A Va, 282 F2d 413, affd 82 
SCt 5, 368 US. 20, 7 L Ed 2d 1. 


Doctrine applicable to vessel in Puerto Rican 
waters 

US—Waterman SS Corp v Rodriguez, C A Puerto 
Rico, 290 F 2d 175—Santiago v Hermanos, D C 
Puerto Rico, 255 F Supp 932 

Injury to stevedore on shore 
U S —Massa v C A Venezuelan Navigacion, CANY, 
298 F 2d 239 

Ship and owner liable 

US—Lowe v Vessel Madrid, DC Fla, 210 FSupp 
826 

Owner not liable for unseaworthiness of another 
vessel 

US—Williams v Pennsylvania R Co, CAN Y, 313 
F 2d 203, on remand, DC, 267 F Supp 495 

Liability of owners in personam and ship m rem 

U S —Famum v S/S Oslofjord, D C N Y, 220 F Supp 
199—Thomas v Peterson Manne Service, Inc, 
C A La, 411 F 2d 592, cert den 90 S Ct 562, 396 
U S 1006, 24 L Ed 2d 499 

Dead ship doctrine inapplicable 
US—Parkerv US, DCOr, 223 FSupp 647 
Reasonable scope of longshoreman’s activity 
US—Barnes v Reden A/B Frednka, 177 FSupp 
617—Rich v Ellerman C A Va, 350 F 2d 865, cert 
den. 86 SCt 895, 383 US 910, 15 LEd 2d 665 

Liability under demise charter 
U S —Blair v U S Steel Corp , D C Pa, 312 F Supp 
293, affd, C A , 444 F 2d 1390, cert den 92 S Ct 
681, 404 US 1018, 30 LEd 2d 666, reh den 92 
SCt 938, 405 US 948. 30 LEd2d 818 

Widow’s action for wrongful death under gener¬ 
al maritime law 

U S —Moragne v States Manne Lines, Inc, Fla , 90 
SCt 1772, 398 US 375, 26 LEd2d 339, on 
remand, C A, 446 F 2d 906 

Distance from ship as not precluding application 

US—Olvera v Micbalos, DC Tex, 307 FSupp 9 

A longshoreman is not entitled to 
assert an unseaworthiness claim with 
respect to injuries sustained on land 
merely because he was engaged m the 
process of loading or unloadmg a ves¬ 
sel . 41 5 

41.5. US—'Victory Carriers, Inc v Law, Ala, 92 
S Ct 418, 404 U S 203, 30 L Ed 2d 383, reh. den 
92 SCt 731, 404 US 1064, 30 L Ed 2d 753— 
Torres v Hamburg-Amenka Lime, D C Puerto 
Rico, 353 F Supp. 1276 

N Y —Mannenm v Orpheus Manne Transport Corp, 
341 NYS2d 315, 41 AD 2d 709 

42. U S —Johnson v Venezuelan Line S S Co, D C 
La, 314 FSupp 1403 

43. US—Brattoh v Kheel, DC NY, 302 FSupp 
745—Murphy v National Bulk Camers, Inc, 
D C Pa, 310 F Supp 1246—Humble Oil A Refin¬ 
ing Co v Philadelphia Ship Maintenance Co, 
CA.Pa, 444 F2d 727, on remand, 342 F.Supp 
786 

Cal—O’Hey v. Matson Nav Co, 288 P2d 81, 135 
C A 2d 819—Vtttone v Amencan President Lines, 
39 Cal.Rptr 758, 228 CA 2d 689 
Fla —Moragne v State Manne Lines, Inc ,211 So 2d 
161 

N Y —Giambrone v. Israel Amenca Line, Inc, 208 
N YS2d 215, 26 Misc 2d 593. 

Or —Kinney v. General Const Co., 435 P 2d 297, 248 
Or 500 

“Fault” and “negligence” under statute 
U.S.—Compama Trasatlantica Espanola, $ A v. Melen¬ 
dez Torres, C A Puerto Rico, 358 F 2d 209 

Standard is reasonable fitness 

U S —Carroll v. Frontera Compama Naviera, S A., 
C A Pa, 390 F 2d 311—Passantino v States Ma¬ 
nne Lines, Inc., D C N Y, 299 F Supp, 1252—Tate 
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v A/B Svenska Amenka Linein, DC La, 331 
F Supp 854, affd , C A, 435 F 2d 172 

Absolute duty not owed to stevedore 

U S —Federal Manne Terminals, Inc v Burnside Ship¬ 
ping Co, Ill, 89 SCt. 1144, 394 US 404, 22 
LEd2d 371 

Absolute duty 

US—Grayson v Cordial Shipping Co, CAIU, 496 
F2d 710 

44 US —Tate v A/B Svenska Amenka Linein, DC 
La, 331 FSupp 854, affd, CA., 435 F2d 172 

Cal —Pollock v Standard Oil Co of Cal., 42 Cal Rptr 
128, 231 C.A 2d 714 

La —Blow v Compagme Mantime Beige (Lloyd Royal) 
SA, CAVa, 395 F2d 74 

Tex—Benton v Wheless Dnlhng Co, Civ App, 440 
S W 2d 373, err ref no rev err 

Proof of owner's negligence, etc. 

U S —Pnce v S S Yaracuy, C A La, 378 F 2d 156, on 
remand D C, 306 F Supp 638 

Actual or constructive knowledge of condition 
not essential 

US—Mernll v The Cuaco, DC Or, 189 FSupp 321 
—Johnson v Partredenet Brovigtank, DCNY, 
202 F Supp 859—Ballwanz v Isthmian Lines, Inc, 
C A Md, 319 F 2d 457, cert den 84SQ 1136, 
376 U S 970, 12 L Ed 2d 84—Thompson v Calmar 
SS Corp, CAPa, 331 F.2d 657, cert den 85 
SCt 259, 379 US 913, 13 L Ed 2d 184—Boleski 
v Amencan Export Lines, Inc, C A Md, 385 F 2d 
69 

Cal—Davis v Matson Nav. Co, App, 68 Cal Rptr 
434 

Claim governed by tort law 

U S —Dawson v. Femley A Eger, D C.Va, 196 F Supp 
816 

Claim maritime in nature 

U S —McCross v Ratnakar Shipping Co, D C Md, 
265 FSupp 827—Milin v U.S Lines, Inc, 291 
NE2d 144, 31 NY2d 336, 338 NY.$2d 905 

Unseaworthiness distinguished from negligence 

U S —Pnce v S S Yaracuy, C A La, 378 F.2d 156, on 
remand, D.C, 306 F Supp 638—Marshall v Ove 
Skou Reden A/S, C A Ala, 378 F2d 193, cert 
den 88 S Ct 86, 389 U S 828, 19 L Ed 2d 84— 
Robertson v The Sanyo Maru, DC.La, 298 
FSupp 931, affd in part, remd in part 424 F2d 
520, cert den 91 SO 59, 400 US. 854, 27 
LEd2d 91 

“Operational negligence” and “unseaworth¬ 
iness” equivalent 

U.S —Alexander v Bethlehem Steel Corp., C.A N Y, 
382 F2d 963, cert den 89 S.Ct 717, 393 U.S 
1064, 21 L Ed 2d 707—Mendoza v A/S J Ludwig 
Mowinckels Rederi, DCNY, 293 F.Supp. 1319— 
Blair v U S Steel Corp, D.C.Pa., 312 FSupp. 293, 
affd., C A > 444 F.2d 1390, cert. den. 92 S.Ct 681, 
404 U S. 1018, 30 L Ed.2d 666, reh den 92 S.Ct 
938, 405 U.S 948, 30 L.Ed2d 818. 

Operational negligence and unseaworthiness 
held not synonymous 

U.S—Reed v. MV Foylebank, CA.La., 415, F2d 838, 
cert den. 90 S.Ct 909, 397 U.S. 910, 25 L Ed 2d 
91, reh den 90 SCt 1256, 397 US. 1030, 25 
L.Ed2d 543—Santmy v. Coastal Boat Operators, 
Inc, CA.La, 438 F.2d 976. 

page 840 

45. US—Lee v Pure Oil Co., CATenn, 218 F.2d 
711—Dawson v. Femley A Eger, DCVa,, 196 
FSupp 816—Calderone v. Naviera Vacuba S/A, 
D C.N.Y., 204 F.Supp. 783, affd, C A, 325 F 2d 
76, mod on oth grds 328 F2d 578—Ring v, 
Motor Vessel Cape Clear, D C Cal, 226 F Supp, 
709—Luna v. Kawasaki Kisen Kaisha, Limited, 
DC Pa., 245 FSupp. 152—Simmons v. Gulf A 
South Am SS Co., D.C.La,, 260 F.Supp. 525, 
affd., CA, 394 F,2d 504 
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Humanitarian doctrine 

US—-Carrillo v Samaeit Westbulk, DC Puerto Rico, 
385 FSupp 119, affd tn part, vac in part on oth 
grds, C A , 514 F 2d 1214, cert den 96 S Ct 445, 
423 U S 1014, 46 L Ed 2d 385 

46. U S —Brabazon v Belships Co, Limited, Skibs 
A/S, C A Pa, 202 F 2d 904—Thorson v Inland 
Nav Co, C A Or, 270 F2d 432, 77 A LR 2d 
825—Coggins v James W Elwell & Co, Inc, 
D C Pa, 356 F Supp 612 

Wash—Bishop v Alaska SS Co, 404 P2d 990, 66 
Wash 2d 704 

Person other than owner, having custody and 
operational control of vessel 

US—Blair v US Steel Corp, DC Pa, 312 FSupp 
293, affd , C A, 444 F 2d 1390, cert den 92 S Ct 
681, 404 US 1018, 30 L Ed 2d 666, reh den 92 
S Ct 938, 405 U S. 948, 30 L,Ed 2d 818 

47. U S —Skipper v Amennd Shipping Corp, D C 
La, 230 FSupp 253—Chamberlain v Shaver 
Transp Co, DC Or, 263 FSupp 47—Hurst v 
Central Gulf S S Corp, D C La, 267 F Supp 
65—Bellomy v Union Concrete Pipe Co, D C W 
Va, 297 F.Supp 261, affd, C A, 420 F 2d 1382, 
cert den 91 S Ct 144, 400 U S 904, 27 L Ed 2d 
142—Ramos v Beauregard, Inc, C A Puerto 
Rico, 423 F 2d 916, cert den 91 SCt 101, 400 
US 865, 27 L Ed 2d 104—Bowen v Union Con¬ 
crete Pipe Co, DCWVa, 299 FSupp 1109 

Cal —Pollock v Standard Oil Co of Cal, 42 Cal Rptr 
128, 231 C A2d 714—Flores v Pacific Island 
Transport Lines, 57 Cal Rptr 73, 248 C A 2d 812, 
cert den 88 S Ct 96, 389 US 831,19 L Ed 2d 88 

Duty is absolute and continuous, etc, 

(2) Other instances. 

U S.—Fireman’s Fund Indem Co v US, C A Ala., 
211 F2d 773, cert den. 75 S.Ct 79, 348 US 855, 
99 L Ed 673-U.S, v Hamson, C A Cal., 245 F 2d 
911—Memll v. The Cuaco, DCOr, 189 FSupp 
321—Rawaon v Calmar, SS. Corp, CA.Wash, 
304 F2d 202—Rodnguez v. Coastal Ship Corp, 
D.CN Y, 210 F.Supp. 38—Misurclla v. Isthmian 
Lines, Inc., D C.N.Y., 215 F.Supp. 857, affd., C A, 
328 F2d 40—Ballwanz v. Isthmian Lines, Inc, 
C.AMd., 319 F2d 457, cert, den. 84 SCt 1136, 
376 U.S 970, 12 LEd,2d 84-Scott v. Isbrandtsen 
Co., C.A Va., 327 F2d 113—Blassingill v Water¬ 
man S.S Corp., C A.Cal., 336 F2d 367—Luna v 
Kawasaki Risen Kaisha, Limited, DC.Pa., 245 
F.Supp 152—Abruzzo v, U.S, D.C.N.Y., 254 
F.Supp 134—Wilson v, Societa Italians de Ar* 
mamento (Sidarma), DC La., 279 FSupp. 945, 
affd., C A., 409 F,2d 484—Tim v. American Presi¬ 
dent Lines, Limited, C A Cal, 409 F 2d 385 

Improper stowage of cargo not transitory condi¬ 
tion 

U.S —Gindvillo v. American-Hawaiian S.S. Co., C A 
Pa., 224 F,2d 746. 

Authority to alter condition of cargo by con¬ 
tractor of no consequence 

Cal—O’Hey v. Matson Nav Co., 288 P.2d 81, 135 
CA2d 819, 

Liability for temporary unaeaworthiness 

U.S.—Scott v, Isbrandtsen Co„ C.A.Va., 327 F 2d 113 
—Usner v; Luckenbach Overseas Corp., La., 91 
S.Ct. 314, 400 U.S. 494, 27 L Ed 2d 562, reh den. 
91 SCt. 1247, 401 U.S, 1015, 28 LEd.2d 552, 

Liability may be concurrent with that of steve¬ 
doring company for breach of warranty 

US— Mclnnii v. Hamburg Am Lines, D.C.Cal., 317 
F.Supp, 1395 

48. U.S.—Smith v. Olsen and Ugelstad, C.A.Mtch.; 
459 F.2d 915, cert den. 93 SCt. 526, 409 U.S. 
1040, 34 L.Ed.2d 490, 

Cal—Vittone v. American President Lines, 39 Cal.Rptr. 
758, 22$ C.A,2d 689—Pollock v. Standard Oil Co 
of Cal, 42 CalRptr 128, 231 CA.2d 714-Stan- 
dard Oil Co. of Cal, v. Intrepid, Inc, 102 Cal.Rptr, 
604, 26 C.A.3d 135, 

N.Y —Berquist v Erie R. Co., 169 N.Y,S,2d 4U. 10 
Mitc.2d 521, affd 183 N,YS.2d 1005, 7 AD2d 


926, rearg den 185 N Y S 2d 520, 8 A D 2d 615, 
app den 187 NYS2d 987 
Wash—Bishop v Alaska SS Co, 404 P2d 990, 66 
Wash 2d 704 

Appliances and equipment furnished by steve¬ 
doring contractor 

US—Mosley v Cia Mar Adra, SA, CANY, 314 
F2d 223, cert den 84 SCt 52, 375 US 835, 11 
L Ed 2d 65, and 84 SCt 73, 375 US 829, 11 
L Ed 2d 61—Huff v Matson Nav Co, CACal, 
338 F2d 205, cert den 85 SO 1026, 380 US 
943, 13 L Ed 2d 963—Pellegrino v A H Bull S S 
Co, D C N Y, 309 F Supp 839—Chagois v Lykes 
Bros S S Co, C A La , 432 F 2d 388, vac on oth 
grds 92 S Ct 667, 404 U S 1009, 30 L Ed 2d 656, 
on remand 457 F2d 343, cert den 93 SCt 451, 
409 US 1012, 34 LEd 2d 306—McNeil v A/S 
Habtor, D C Pa, 326 F Supp 226, motion gr, on 
reconsideration 339 FSupp 1264 

49. US.—Guihano v US, DCNY, 117 FSupp 
610—Thompson v Ene R Co, 227 N Y S 2d 80, 
33 Misc 2d 514—Konmklyke Nederlandsche 
Stoomboot Maalschappy, N V, Royal Netherlands 
S S Co v Strachan Shipping Co , C A Tex , 304 
F 2d 545—Carroll v Frontera Compama Naviera, 
SA, C A Pa, 390 F 2d 311—La Capna v Com- 
pagme Mantime Beige, DCNY, 286 FSupp 
980, affd in part, revd in part on oth grds, C A, 
427 F 2d 244' 

50. U S —Murphy v National Bulk Gamers, Inc, 
DC Pa, 310 FSupp 1246 

N Y —McCoy v Amencan Israeli Shipping Co, Inc, 
344 N Y S 2d 707, 42 A D 2d 12, affd 310 N E 2d 
541, 34 N Y 2d 569, 354 N Y S 2d 944 
Duty of stevedore to point out unseaworthy 
conditions 

U S —Nordeutsher Lloyd, Brennan v Brady-Hamilton 
Stevedore Co, DCOr., 195 FSupp 680—Ball¬ 
wanz v Isthmian Lines, Inc., CAMd, 319 F2d 
457, cert den 84 Sa 1136, 376 US 970, 12 
L Ed 2d 84 

Cal —Sea-Land Service, Inc v Matson Terminal Co, 
61 Cal Rptr 756, 253 C.A 2d 885 
Barge in custody of ship repairer 
US.—Hurst v Point Landing, Inc, DC La, 212 
FSupp. 160. 

No duty as to pier where right of control absent 
U S.—Hagans v. Ellerman & Bucknall S S Co, C A 
Pa, 318 F2d 563 

51. U.S —Moye v Sioux City & New Orleans Barge 
Lines, Inc, C A Miss, 402 F 2d 238, cert den 89 
S.Ct 1759, 395 US 913, 23 LEd 2d 226, reh 
den 89 S Q 2141, 395 US 987, 23 L Ed 2d 
777-Reed v MV Foylebank, C A La, 415 F2d 
838, cert den 90 SCt 909, 397 U.S 910, 25 
L.Ed.2d 91, reh. den 90 SCt 1256, 397 US 
1030, 25 L Ed 2d 543—Patterson v Humble Oil & 
Refining Co, C A La , 423 F 2d 883, cert den 91 
S Ct 863, 401 U S 922, 27 L Ed 2d 826, reh den 
91 SCt 1364, 402 US 924, 28 LEd2d 665 

Negligent handling of properly stowed cargo 
US—Knox v. US Lines Co, DC Pa., 186 FSupp 
668, app dism, C A , 294 F 2d 354 
Extent of immunity from liability 
U S —Stark v U.S., C AXa, 413 F 2d 253 

52. US.—Griffin v, Scott Paper Co., DC Pa, 219 
F.Supp 41—Simpson v. Royal Rotterdam Lloyd, 
D.CVa, 225 FSupp 947—Radistch v Westfal 
Larsen & Co, A/S, D CCal, 228 FSupp. 1021— 
Nicroli v Den Norske Afrika-Og Australielime 
WUhelmsens Dampskibs-Aktieselskab, CANY, 
332 F2d 651—Beeler v Alaska Aggregate Corp, 
C A Or, 336 F.2d 108, cert den 85 S Ct 719, 379 
U S 1000, 13 L Ed 2d 701—Smith v U S, C A 
Va, 336 F2d 165—Spann v Launtzen, CAPa, 
344 F2d 204, cert, den 86 SCt 386, 382 US 
938, 15 L.Ed.2d 348, reh den. 86 SCt, 531, 382 
U S. 1000, 15 L Ed 2d 489—Matthews v Compa¬ 
ma Anonuna Venezolano de Navegacion, D C La, 
234 F.Supp 553, affd, C A,, 371 F.2d 971, cert 
den. 88 SCt. 37, 389 U.S 820, 19 L Ed 2d 71— 
SkiWnaki v, Waterman S S Corp, C A N Y, 360 
F2d 539, cert den. 87 S.Ct 2027, 387 US 921, 
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18 LEd2d 975—Waterman SS Corp v Brady- 
Hamilton Stevedore Co, DCOr, 243 FSupp 
298—Metzger v S S Kirsten Torm, D C Md , 245 
FSupp 227—Candiano v Moore-McCormack 
Lines, Inc, DCNY. 251 FSupp 654, affd, 
C A , 382 F2d 961, reh den 386 F2d 444, cert 
den 88 SCt 1416, 390 US 1027, 20 LEd 2d 
284—US Lines Co v King, CAVa, 363 F2d 
658—D/S Ove Skou v Hebert, C A Tex, 365 F 2d 
341, cert den 91 SCt 139, 400 US 902, 27 
LEd2d 139—Crescent Wharf & Warehouse v 
Compama Naviera De Baja California, C A Cal, 
366 F 2d 714—Chaney v City of Galveston, C A 
Tex, 368 F 2d 774—Chamberlain v Shaver 
Transp Co, DCOr, 263 FSupp 47—Cates v 
US, DC Fla, 308 FSupp 199, mod on oth 
grds, CA, 451 F2d 411—Usner v Luckenbach 
Overseas Corp, La, 91 S Ct 514, 400 U.S 494, 27 
LEd2d 562, reh den 91 SQ 1247, 401 US 
1015/28 L Ed 2d 552—US Lines Co v Mantime 
Shipcleanmg & Maintenance Co, DC Pa, 317 
FSupp 639—Olm Mathieson Chemical Corp v 
United Stevedoring Division, States Marine Lines, 
Inc, D C Tex, 317 F Supp 1373, affd, C A, 432 
F2d 1234—Hardy v US, D CNC, 322 FSupp 
660—Muller v Lykes Bros S S Co, D C La, 337 
FSupp 700, affd, CA, 468 F2d 951—Atlantic 
& Gulf Stevedores, Inc v Skibs A/S Danmotor, 
DC Tex, 342 FSupp 837 

Cal —Vittone v Amencan President Lines, 39 Cal Rptr 
758, 228 C A 2d 689—Carlson v Pacific Far East 
Lines, 105 Cal Rptr 885, 29 C A 3d 883. 

Minn —Sorenson v Cargill, Inc, 163 N.W 2d 59, 281 
Minn 480 

NY —Berquist v Ene R Co, 169 NYS2d 411, 10 
Misc2d 521, affd 183 NYS2d 1005. 7 A.D2d 
926, rearg den 185 N Y S 2d 520, 8 A D 2d 615, 
app den 187 NYS2d 987—Giambrone v Israel 
Amenca Line, Inc, 208 N Y S 2d 215, 26 Misc 2d 
593—Thompson v Ene R Co, 227 NYS2d 80, 
33 Misc 2d 514—Buljanovic v Grace Lines, Inc, 
295 NYS 2d 552, 31 AD.2d 614 

Or—Lang v Coastwise Line, 294 P2d 341, 206 Or 
667 

Wash —Bishop v Alaska S S Co, 404 P 2d 990, 66 
Wash 2d 704—Vogel v Alaska S S Co, 419 P 2d 
141, 69 Wash.2d 497 

Hatch beam 

U S —Chevis v Luckenbach Overseas Corp, D C Tex, 
228 F Supp 642—Jones S S Jesse Lykes, D C.Tex, 
253 FSupp 368—Greene v Vantage SS Corp, 

C A.Va, 466 F 2d 159 

Winch 

U S —Torres Cruz v Hudson, S S Co, DC Puerto 
Rico, 206 FSupp 216, affd, C A , 314 F2d 44— 
Mills v Mitsubishi Shipping Co, CATex, 358 
F 2d 609, cert den 87 S Ct 1474, 386 U S 1036, 
18 LEd 2d 600—Rosa v A/S D/S Svendborg, 
D C N Y, 291 F Supp 84—Jackson v, Lloyd Biasi- 
leirs Patnmomo Nacional, D C Tex, 324 F Supp 
556 

Inadequate lights 

U S —Molhca v Compama Sud-Amencana De Vapores 
(Chilean Line), CANY, 202 F2d 25, cert den 
73 S.Ct 952, 345 U.S 965, 97 L Ed 1384—Braba¬ 
zon v, Belships Co, Limited, Slabs A/S, C A Pa, 
202 F2d 904—Crawford v Pope & Talbot, Inc, 
C A Pa,, 206 F 2d 784—Mosley v. Oa Mar Adra, 
SA, CA.NY„ 314 F2d 223, cert den 84 SCt 
52, 375 US 835, 11 LEd 2d 65, and 84S,Ct 73, 
375 US 829. 11 L Ed 2d 61—Mosley v Ga Mar 
Adra S A, CAN.Y, 362 F2d 118, cert den 87 
S Ct 292, 296, 385 US 933, 17 LEd 2d 213— 
Blair v US, Steel Corp, DC Pa, 312 FSupp 
293, affd, C A, 444 F,2d 1390, cert den. 92 SQ 
681, 404 U S 1018, 30 L Ed 2d 666, reh den 92 
S Q 938, 405 US 948, 30 L,Ed2d 818 

Defect In supporting stanchion 

US—'Williams v Lykes Bros SS Co, DC La, 132 
FSupp 732 

Passageways 

Cal—O'Hey v Matson Nav Co, 288 P.2d 81, 135 
CA 2d 819 
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Reasonably safe 

US—Robertson v The Sanyo Maru, DC La, 298 
FSupp 931, affd in part, remd in part 424 F2d 
520, cert den 91 SCt 59, 400 US 854, 27 
LEd2d 91 

Tex—Benton v Wheless Drilling Co, CivApp, 440 
S W 2d 373, err ref no rev err 
Wash — 1 Tarabochia v Johnson Line, Inc, 440 P 2d 187, 
73 Wash 2d 751 

Seaworthiness held relative concept 
US—Lester V US, CANY, 234 F2d 625, cert gr 
77 SCt 130, 352 US 889, 1 LEd2d 85, cert 
dism 77 SQ 384, 352 US 983, 1 LEd 2d 366— 
Rodriguez v Coastal Ship Corp, DCNY, 210 
F Supp 38—Famum v S/S Oslofjord, DCNY, 
220 F Supp 199—Mosley v Cia Mar Adra, S A, 
C A N Y, 314 F 2d 223, cert den 84 S Ct 52, 375 
US 835, 11 LEd2d 65, and 84 SO 73, 375 US 
829, 11 L Ed 2d 61—Skibinski v Waterman SS 
Corp, DCN Y , 242 FSupp 290, affd, C A , 360 
F2d 539 Cert den 87 SCt 2027, 387 US 921, 
18 L Ed 2d 975 

Wet deck does not render ship unseaworthy 
US —Santamana v The Othera, CANY, 272 F2d 
280—Testa v Moore-McCormack Lines, Inc, 
DCNY, 229 FSupp 154 

Ladders 

U S —Calderola v Cunard S S Co , C A N Y , 279 F 2d 
475, cert den 81 SCt 172, 364 US 884, 5 
L Ed 2d 104—Fcmgno v Ocean Transport Limit¬ 
ed, D C N Y, 201 F Supp 173, revd on oth grds, 
C A, 309 F 2d 445—Sciamllo v S S Fred Chris¬ 
tensen, D C N Y, 206 F Supp 182—Guarracino v 
Luckenbach S S Co, C A N Y, 333 F 2d 646, cert 
den 85 SO 439, 379 US 946, 13 LEd 2d 543 

Temporary unseaworthmess 

(1) Doctrine held applicable 

US—Calderola v Cunard SS Co, CAN Y, 279 F2d 
475, cert den 81 SO 172, 364 U S 884, 5 
LEd2d 104—Billeci v US, CACal, 298 F2d 
703—Sullivan v US, DCNY, 203 FSupp 496 
—Massa v CA Venezuelan Navigacion, DC 
N Y, 209 F Supp 404, affd m part and revd in 
part on oth grds, C A, 332 F 2d 779, cert den 85 
SCt 262, 379 US 914, 13 LEd 2d 186—Luna v 
Kawasaki Kisen Kaisha, Limited, DC Pa, 245 
FSupp 152—Lunsford v Bethlehem Steel Corp, 
DCMd, 269 FSupp 570—Hanks v California 
Co, DCLa, 280 FSupp 730 
Tex—Benton v Wheless Drilling Co, CivApp, 440 
S W 2d 373, err ref no rev err 

(2) Doctrine held not applicable 

US—McMahan v The Panamolga, DCMd, 127 
FSupp 659—Ventre v Oetker, DCNY, 214 
FSupp 659—Rogers v US, CA.Fla, 452 F2d 
1149—Robinson v Showa Katun KK, CALa, 
451 F 2d 688 

(3) Other matters 

US.—Bryant v. Partenreeden-Emest Russ, CAMd, 
330 F,2d 185—Williams v Arrow S S Corp., D C 
Va., 218 FSupp 595—Blair v US Steel Corp, 
DC Pa, 312 FSupp 293, affd., CA, 444 F2d 
1390, cert den 92 S.Ct 681, 404 US. 1018, 30 
L Ed.2d 666, reh den 92 S Ct 938, 405 U.S 948, 
30 LEd 2d 818—Sydnor v Villain & Fassio e 
Compama Intemazionale di Genova Societa Rtun- 
ite di Navigazionc, SpA, DCMd, 323 FSupp 
850 

Adequate crew and proper equipment 

US—Machillo V. New York Cent R Co, DCNY, 
200 FSupp. 805—Giaraffa v Moore-McCormack 
Lines, Inc, D C.N Y„ 270 F.Supp 342—Moschi v 
S.S. Edgar F Luckenbach, DC.La, 295 FSupp 
849, affd, C.A., 424 F 2d 1060 

Fumigated grain doe* not render ship unseawor- 

ttiy 

U.S.—Morales v. City of Galveston, C.A.Tex., 291 F 2d 
97, affd. 82 S.Ct 1226, 370 U.S 165, 8 L.Ed.2d 
412, reh den. 83 S.Ct. 16, 371 U S. 853, 9 L Ed 2d 
93, 


Defective cargo containers 

u s —1u S Atlantic & Gulf Stevedores, Inc v Ellerman 
Lines, Ltd, Pa, 82 S Ct 780, 369 U S 355, 7 
LEd 2d 798, reh den 82 S Ct 1137, 369 US 882, 
8 LEd 2d 284, motion den 83 SCt 15, 371 US 
803, 9 LEd 2d 51—Gutierrez v Waterman SS 
Corp , Puerto Rico, 83 S Ct 1185, 373 U S 206, 10 
L Ed 2d 297, reh den 83 S Ct 1863, 374 U S 858, 
10 L Ed 2d 1082—Noble v Lehigh Val R Co, 
C A N Y, 388 F 2d 532—Simpson Timber Co v 
Parks, C A Or, 390 F 2d 353, cert den 89 S Ct 
126, 393 US 858, 21 LEd 2d 127, and 89 SCt 
130, 393 US 858, 21 LEd 2d 127—Williamson v 
Compama Anomraa Venezolana De Navigacion 
(Venezuelan Line), CANY, 446 F2d 1339, cert 
den 92 S Ct 739, 404 U S 1059, 30 L Ed 2d 746 

Or —Epton v American Mail Line, Limited, 474 P 2d 
516, 256 Or 532 

Leaky ship is unseaworthy 

U s —Gutierrez v Waterman S S Corp, Puerto Rico, 
83 SCt 1185, 373 US 206, 10 LEd 2d 297, reh 
den 83 SCt 1863, 374 US 858, 10 LEd 2d 1082 

Stowage of cargo 

U S —Gutierrez v Waterman S S Corp , Puerto Rico, 
83 S Q 1185, 373 US 206, 10 LEd 2d 297, reh 
den 83 SCt 1863, 374 US 858, 10 LEd 2d 
1082—Lowe v Vessel Madrid, DC Fla, 210 
F Supp 826—Simpson v Royal Rotterdam Lloyd, 
D C Va, 225 F Supp 947—Hroncich v American 
President Lines, Limited, C A N J, 334 F 2d 282— 
Mosley v Cia Mar Adra S A, CANY, 362 
F 2d 118, cert den 87 S Ct 292, 296, 385 U S 933, 
17 L Ed 2d 213—Belships Co v Bilbao, C A Cal, 
390 F 2d 642—Scott v S S Ciudad Ibaque, D C 
La, 285 F Supp 613, affd, C A, 426 F 2d 1105— 
Anderson v SS Gulf Trader, DCLa, 287 
F Supp 783, affd , C A, 415 F 2d 316—Passantmo 
v States Marine Lines, Inc, D C.N Y, 299 F Supp 
1252—Blair v US Steel Corp, DC Pa, 312 
FSupp 293, affd, CA., 444 F2d 1390, cert den 
92 S.Ct 681, 404 U S 1018, 30 L Ed 2d 666, reh 
den 92 SCt. 938, 405 US 948, 30 LEd 2d 818 

Violation of safety regulations 

U S —Deffes v Federal Barge Lines, Inc, D.C La, 229 
FSupp 719, revd on oth grds, CA, 361 F2d 
422, cert den 87 SCt 503, 504, two cases, 385 
US 969, 17 LEd 2d 433—Tallmon v Toko Kai- 
um K K Kobe, DCOr, 278 FSupp 452—Vena¬ 
ble v A/S Det Forenede Dampskibsselskab, CA 
Va , 399 F 2d 347—Manning v M/V “Sea Road”, 
CAFla, 417 F2d 603—Earles v Union Barge 
Line Corp, DC Pa., 321 FSupp. 1329—Smith v 
Olsen & Ugelstad, D C Mich, 324 F Supp 578— 
McNeil v A/S Habtor, DC Pa, 326 FSupp 226, 
motion gr, reconsideration 339 FSupp 1264— 
James v Sea-Land Service, Inc, C A.Ala, 456 F 2d 
221—Greene v Vantage S S Corp, C A Va, 466 
F2d 159 

Improper stowage only one cause 

U S —Hagans v Ellerman & Bucknall S S Co, C A 
Pa, 318 F2d 563 

Furnishing gear not fit for purpose 

Or —Brown v Westfal-Larsen & Co., 383 P 2d 1003, 
235 Or 64 

Equipment on pier not attached to vessel not 
included 

U S —Forkm v. Furness Withy & Co., C A N.Y, 323 
F 2d 638—Penoro v Reden A/B Disa, CANY, 
422 F 2d 392—Murphy v National Bulk Gamers, 
Inc, D C Pa, 310 F Supp 1246—Sydnor v Villain 
& Fassio e Compama Intemazionale di Genova 
Societa Riumte di Navigazione, SpA, DCMd,, 
323 FSupp 850 

Use of ship's gear though not aboard ship 

Or —Brown v Westfal-Larsen & Co , 383 P,2d 1003, 
235 Or 64 

Physical character of equipment considered 

US—Spann v Lauritzen, D.C Pa, 237 FSupp 569, 
revd on oth grds, C.A., 344 F.2d 204—Hanks v 
California Co, D C.La, 280 F Supp 730 
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Effect of availability of proper equipment 

U S —Reed v MV Foylebank, C A La, 415 F 2d 838, 
cert den 90 SCt 909, 397 US 910, 25 LEd 2d 
91, reh den 90 SCt 1256, 397 US 1030, 25 
LEd 2d 543 

Cal —Vittone v Amencan President Lines, 39 Cal Rptr 
758, 228 C A 2d 689 

Oil from winches 

US—Haynes v Reden A/S Aladdin, DC Tex, 254 
F Supp 185, affd , C A, 362 F 2d 345, cert den 87 
SCt 731, 385 US 1020, 17 LEd 2d 557 

Appurtenances 

US—Abruzzo v US, DCNY, 254 FSupp 134— 
Tanzi v Deutsche Dampfschiffahrts-Gescllschaft 
Hansa v International Terminal Operating Co, 
Inc, DCNY, 355 FSupp 432 

Defective construction or design 

US—Abruzzo v US, DCNY, 254 FSupp 134 

Patent or latent defect 

U S —Norfleet v Isthmian Lines, Inc, CANY, 355 
F 2d 359 

Protection measured by functions 

US—Barnes v Reden A/B Frednka, CAVa, 350 
F2d 865, cert den 86 SCt 895, 383 US 910, 15 
LEd 2d 665 

Loading of cargo 

U S —Morales v City of Galveston, Tex , 82 S Ct 1226, 

370 U S 165, 8 L Ed 2d 412, reh den 83 S a 16, 

371 US 853, 9 LEd 2d 93—Luna v Kawasaki 
Kisen Kaisha, Limited, D.C Pa, 245 F Supp 152— 
Mosley v Cia. Mar Adra S A, CANY, 362 
F 2d 118, cert den 87 S Ct 292, 296, 385 U S 933, 
17 LEd 2d 213—Bowen v Umon Concrete Pipe 
Co, DCWVa, 299 FSupp 1109—Silver v 
Amencan Export Isbrandtsen Lines, Inc, D C Va., 
310 FSupp 681—Domeracki v Humble Oil & 
Refining Co, DC Pa, 312 FSupp 374, affd, 
CA., 443 F2d 1245, cert den 92 SCt 212, 404 
U S 883, 30 L Ed 2d 165—Tucker v Calmar S S 
Corp, C A Md, 457 F 2d 440, on remand, D C., 
356 F Supp 709—Evans v Overseas Mantime Co, 
D C S C, 330 F.Supp 654, affd , C A., 451 F 2d 
188—Varlack v Mitsui OSK Lines, KK, DC 
Pa, 333 FSupp. 1233 

Unloading of cargo 

U S —Siderewicz v Enso-Gutzeit O/Y, C. A Conn., 453 
F2d 1094, cert den 92 SCt 2441, 407 U.S. 912, 
32 L Ed 2d 686—Mock v Upper Mississippi Tow¬ 
ing Co, D C La, 336 F Supp 468 

Being forced to work in close quarters not 
sufficient 

U S —Luna v Kawasaki Kisen Kaisha, Limited, D.C 
Pa, 245 F Supp 152—Wilson v. Societa Italtana de 
Armamcoto (Sidarma), D C La., 279 F Supp. 945, 
affd , C A, 409 F.2d 484—Wilson v. Societa Italia¬ 
ns de Armamento (Sidarma), C.A.La, 409 F 2d 
484 

Absence of, or defective, dunnage 

U S —Boutte v M/V Malay Maru, C A.La,, 370 F.2d 
906—Hurst v Central Gulf S.S. Corp., D.C La., 
267 F Supp 65—Mendoza v, A/S J. Ludwig Mow- 
mckels Reden, D.C.N.Y, 293 FSupp 1319 

Loading tackle 

U.S.—U S. Lines Co. v King, CA.Va, 363 F 2d 658- 
Darnel v. Sklbs A/S Hilda Knudsen, C A Pa, 368 
F.2d 178, cert den 87 S.Ct. 1304, 386 US. 990, 18 
LEd 2d 335 

Bulldozer 

US.—Tallmon v Toko Kaium K K Kobe, DC.Or, 
278 FSupp 452, 

Seaworthiness of cargo not warranted 

U.S.—Noble v Lehigh Val. R. Co, C.A N.Y., 388 F.2d 
532—Bell v. Nihonkai Kisen, K K Tokyo, D.C 
Or, 204 F.$upp. 230—Cartbellese v. Naviera Az- 
nar, S.A, CANY., 285 F2d 355, cert. den. 81 
S.Ct, 907, 365 US 872, 5 LEd.2d 862 

Steel band on cargo crate 

US.—Reed v Bank Lines, Limited, DC.La, 285 
FSupp 808 
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Loading tackle 

US—Gebhard v SS Hawaiian Legislator, DC Cal, 
284 FSupp 634, revd on oth grds, CA, 425 
F 2d 1303 

Machine constituting essential part of loading 
process 

US— Olvera v Michalos, DC Tex, 307 FSupp 9 

Dangerous gases in hold 

US—Mclnms v Hamburg Am Lines, DC Cal, 317 
FSupp 1395 

Metal bands securing cargo 

U S —Evans v Overseas Maritime Co, D C S C, 330 
FSupp 654, affd, CA, 451 F2d 188 
Isolated act of negligence not unseaworthiness 
US—Smith v Olsen and Ugelstad, C A Mich, 459 
F 2d 915, cert den 93 S Ct 526, 409 U S 1040, 34 
L Ed 2d 490—Kyzar v Vale Do Ri Doce Navega- 
cai, S A, C A La, 464 F2d 285, cert den 93SCt 
1367, 410 U S 929, 35 L Ed 2d 591 
Held not appurtenances 

U S —Bryant v National Transport Corp, C A Pa, 467 
F2d 139 
Hatch cover 

U.S.—Sousa v Motor Vessel Canbia, DC Mass, 360 
F.Supp 971. 

Gangway 

U S —Romero Reyes v Marine Enterprises, Inc, C A 
Puerto Rico, 494 F2d 866 

Measure of liability, under doctrine of 
seaworthiness, of vessel owner to 
shore-based employees is the same as 
that to seamen at sea and that is 
whether the vessel is fit for the pur¬ 
pose for which she is being used . 525 
Various other matters have been con¬ 
sidered as rendering ship unseaworthy 
or as possibly constituting unseaworth¬ 
iness . 2 10 

52.5, U.S — Letter v. US, C A.N.Y, 234 F 2d 625, 
cert, gr 77 S.Ct 130, 352 US. 889, 1 L.Ed2d 85, 
cert dism. 77 S.Ct. 384, 352 U.S. 983, 1 L Ed 2d 
366—Crumady v The Joachim Hendrik Fisser, 
DCNJ., 142 F.Supp 389, revd, on oth grds, 
C.A., 249 F.2d 818, revd on oth, grds. 79 S Ct, 
445, 358 U.S 423, 3 L Ed.2d 413, on remand 176 
F.Supp 595, affd, 272 F2d 396—Knox v. US. 
Lines Co., CA.Pa, 320 F2d 247—Provenza v 
American Export Lines, Inc, C A.Md, 324 F 2d 
660, cert den. 84 S.Ct. 970, 376 US 952, 11 
L.Ed 2d 971—Crass v, M/V Manltou, CA.I11, 
325 F.2d 129, cert. den. 84 S.Ct 1137, 376 U.S. 
970, 12 L Ed.2d 85—McQuwton v. Freighters & 
Tankers S.S Co., D.C.La., 217 F.Supp 701, affd, 
CA., 327 F 24 746—Famum v S/S Oslofjord, 
DC.N.Y., 220 FSupp. 199—Wilson v Societa 
Italians de Armamento (Sidarma), DC La, 279 
F.Supp 945, affd., CA, 409 F 2d 484—Jones v 
Moore-McCormack Line, Inc., D.C.NY., 291 
F.Supp. 888—Lundy v Isthmian Lines, Inc., C A 
Va„ 423 F.2d 913—Pellegrino v. A H. Bull SS, 
Co., D.C.N.Y., 309 F.Supp. 839-Silver v. Ameri¬ 
can Export Isbrandtsen Lines, Inc, DC.Va., 310 
F.$upp, 681—Murphy v. National Bulk Carriers, 
Inc., D.C.Pa., 310 F.Supp. 1246. 

Trade custom not controlling 
U.S,—Silver v. American Export Isbrandtsen Lines, 
Inc, D.C.Va., 310 F.Supp. 681-Parker v. S/S 
Dorothe Olendorff, CALa, 483 F2d 375, cert, 
den. 94 S Ct. 1609, 416 U.S. 905, 40 LEd 2d 110 
52.10, U.S,—Marshall v, Ove Skou Rederi A/S, C.A 
Ala., 378 F.2d 193, cert. den. 88 S.Ct 86,389 U S 
828, 19 L.Ed,2d 84—Taylor v, S.S. Helen Lykes, 
D.C.La., 268 F.Supp. 932, affd, CA„ 402 F.2d 
777—Giaraffa v, Moore-McCormack Lines, Irtc, 
D.C.N Y., 270 F.Supp. 342—Casbon v. Waterman 
SS Corp, D.C.La., 274 F.Supp. 481—Affd,, 
CA., 417 F2d 1040—Rapko v. TransporUcion 
Miritima Mexicans, SA„ D.CPa, 276 F.Supp 
961—Bcrtino v PolUh Ocean Line, C.A N,Y, 402 


F 2d 863—Martin v Jones, D C La, 296 F Supp 
878—Rapisardi v United Fruit Co, D C N Y, 
300 F Supp 942—Williamson v Compama Anom- 
ma Venezolana De Navigacion (Venezuelan Lme), 
C A N Y , 446 F 2d 1339, cert den 92 S Ct 739, 
404 U S 1059, 30 L Ed 2d 746—Rogers v U S, 
C A Fla, 452 F 2d 1149—Grayson v Manage¬ 
ment & Shipping Transport, Inc, DC Ala , 330 
F Supp 30—Varlack v Mitsui O S K Lines, 
KK, DCPa, 333 FSupp 1233 

Unseaworthmess may be created by 
the acts of longshoremen on board the 
ship, 55 5 but the warranty of seaworthi¬ 
ness does not extend to the negligent 
use of seaworthy appliances by long¬ 
shoremen at the very time the injury is 
sustained. 5510 

55.5. US—Gnllea v US, CANY, 232 F2d 919 
—Alexander v Meiji Kaiun K K, D C.La , 195 
FSupp 831, affd, CA, 311 F2d 385—Lowe v 
Vessel Madrid, D C Fla, 210 F Supp 826—Nicro- 
li v Den Norske Afnka-Og Australielmie Wil- 
helmsens Dampskibs-Aktieselskab, CANY, 332 
F2d 651—Skipper v Amennd Shipping Corp, 
DC La, 230 FSupp 253—Norfleet v Isthmian 
Lines, Inc, C A N Y, 355 F 2d 359—Skibinski v 
Waterman S S Corp, D C N Y, 242 F Supp 290, 
affd, CA, 360 F2d 539 Cert den 87 SQ 2027, 
387 US 921, 18 LEd 2d 975—Luna v Kawasaki 
Kisen Kaisha, Limited, D C Pa, 245 F Supp 152 
—Antoine v Lake Charles Stevedores, Inc, DC 
La, 249 F.Supp 290, affd, CA, 376 F2d 443 
cert den 88 S Ct 145, 389 U S 869, 19 L Ed 2d 
146—Robichaux v Kerr McGee Oil Industries, 
Inc, C A La, 376 F 2d 447, on remand, D C, 317 
FSupp 587—Wilson v Societa Italians de Ar¬ 
mamento (Sidarma), D C La , 279 F Supp 945, 
affd, CA, 409 F2d 484—Blow v Compagme 
Mantime Beige (Lloyd Royal) S A, C A Va, 395 
F 2d 74—Anderson v S S Gulf Trader, D C La, 
287 F Supp 783, affd,, C A , 415 F 2d 316—Pelle- 
gnno v A H Bull SS Co, DCNY, 309 
F Supp 839—N M Paterson and Sons Limited v 
Nicholson Cleveland Terminal Co, D C Ohio, 323 
FSupp 913—Varlack v Mitsui OSK Lines, 

K. K, D C Pa, 333 F Supp 1233 

Condition created by injured longshoreman 
U S —Holley v The Manfred Stansficld, D C Va, 186 
FSupp 212—Smith v Launtzen, DCPa, 201 
FSupp 663—Mclnms v Hamburg Am Lines, 
DC Cal, 317 FSupp 1395 

Existence of dangerous condition permitted 

US—Ventre v Oetker, DCNY, 214 F.Supp 659 
Attack by fellow employee 
U S —Clevenger v Star Fish & Oyster Co, C A Ala, 
325 F 2d 397. 

Acts of fellow servants 

U S —Skibinski v. Waterman S S Corp,, C A N Y., 360 
F 2d 539, cert den 87 S Ct 2027, 387 U S 921, 18 
LEd 2d 975—Candiano v Moore-McCormack 
Lines, Inc, CAN.Y., 382 F.2d 961, reh den 386 
F.2d 444, reh den 88 S a 1416, 390 U.S 1027, 
20 LEd 2d 284—Sandoval v Mitsui Sempaku 
K K. Tokyo, D C Canal Zone, 288 F Supp 377, op 
supp 316 FSupp. 237, affd in part, revd m part 
on oth. grds, CA., 460 F.2d 1163—Rosa v A/S 
D/S Svendborg, D C N Y, 291 F Supp. 84 

Improper use of sound equipment 

U s —Skibinski v. Waterman S S Corp, C.A N Y, 360 
F,2d 539, cert den 87 S.Ct. 2027, 387 US 921, 18 

L. Ed 2d 975—Venable v A/S Det Forenede 
Dampskibsselskab, C A Va, 399 F 2d 347—Cleary 
v US Lines Co., DCNY, 287 FSupp 601, 
affd , C A, 411 F 2d 1009—Robertson v The Sa¬ 
nyo Maru, D.C.La, 298 F Supp 931, affd. in part, 
remd in part on oth grds 424 F 2d 520, cert den 
91 S Ct 59, 400 US, 854, 27 LEd 2d 91-Cleary 
v US Lines Co„ CAN Y, 411 F.2d 1009-San- 
chez v Lubeck Linie A G„ D GN Y., 318 F Supp 
821. 
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Tex—Benton v Wheless Drilling Co, CivApp, 440 
S W 2d 373, err ref no rev err 

Longshoreman's negligence 

US—Knox v US Lines Co, DCPa, 186 FSupp 
668, app dism, CA, 294 F2d 354—Nuzzo v 
Reden, A/S Wallenco, Stockholm, Sweden, 304 
F 2d 506—Massa v C A Venezuelan Navigacion, 
D C N Y, 209 F Supp 404, affd m part and revd 
in part on oth grds, C A, 332 F 2d 779, cert den 
85 S Q 262, 379 US 914, 13 LEd 2d 186— 
Thompson v Calmar S S Corp, C A Pa, 331 F 2d 
657, cert den 85 S Ct 259, 379 US 913, 13 
L Ed 2d 184—Ferrantc v Swedish Am Lines, C A 
NJ, 331 F2d 571, cert den 85 S Ct 10, 379 US 
801, 13 L Ed 2d 20—Carroll v Frontera Compama 
Naviera, SA, CAPa, 390 F2d 311 

Unsafe plan of operation 

US—Cleary v US Lines Co, DCN Y, 287 FSupp 
601, affd, C A, 411 F2d 1009 

Operational negligence 

U S —La Capna v Compagme Maritime Beige, D C 
N Y, 286 F Supp 980, affd m part, revd in part, 
on oth grds, C A, 427 F 2d 244—Lundy v Isth¬ 
mian Lines, Inc, C A Va, 423 F 2d 913—Silver v 
American Export Isbrandtsen Lines, Inc, D C Va, 
310 FSupp 681—Domeracki v Humble Oil & 
Refining Co, DCPa, 312 FSupp 374, affd, 
CA, 443 F2d 1245, cert den 92 SQ 212, 404 
U S 883, 30 L Ed 2d 165—Smith v Olsen & Ugel¬ 
stad, D C Mich, 324 F Supp 578 

55.10. U S —Billeci v U S , C A Cal, 298 F 2d 703— 
Massa v C A Venezuelan Navigacion, DCNY, 
209 F Supp 404, affd in part and revd in part on 
oth grds, CA, 332 F2d 779, cert den 85 SCt 
262, 379 US 914, 13 LEd 2d 186—Thomas v 
Java Pac Lines (Royal Rotterdam Lloyd), DC 
La, 212 F Supp 85—Ventre v Oetker, DCNY, 
214 FSupp 659—Burgess v Farrell Lines, Inc, 
DCMd, 215 FSupp 319, affd, CA, 335 F2d 
885, cert den 85 S Ct 729, 379 U S 1004, 13 
L Ed 2d 706—McQuiston v Freighters & Tankers 
SS Co, DCLa, 217 FSupp 701, affd, CA, 
327 F 2d 746—Norfleet v Isthmian Lines, Inc, 
C A N Y , 355 F 2d 359—Skibinski v Waterman 
SS Corp, CANY, 360 F2d 539, cert den 87 
SQ 2027, 387 US 921, 18 LEd 975—St Claire 
v Mid-Continent Barge Lines Co, D C Minn, 249 
F Supp 938—Antoine v Lake Charles Stevedores, 
Inc, CALa, 376 F2d 443, cert den 88 SQ 
145, 389 US 869, 19 LEd 2d 146—Robichaux v 
Kerr McGee Oil Industries, Inc, CALa., 376 
F2d 447, on remand, DC, 317 F.Supp 587— 
Taylor v SS Helen Lykes, CALa, 402 F2d 
777—Reed v Bank Lines, Limited, D C La., 285 
FSupp 808—Timpson v M/S Ecuador Maru, 
CALa, 425 F2d 1209—Johnson v Excelsior 
Shipping Co, D C Ala, 319 F Supp 986 

Or—Brown v Westfel-Larsen & Co, 383 P2d 1003, 
235 Or 64 

Carelessness of fellow employee 

US.—Thomas v Java Pac Lines (Royal Rotterdam 
Lloyd), DCLa, 212 FSupp 85—Beder v Foss 
Launch & Tug Co, DCOr, 224 FSupp 814— 
Dugas v Nippon Yuscn Kaisha, C A La, 378 F 2d 
271, cert den 88 SO 592, 389 US 1021, 19 
L Ed 2d 667—Taylor v S S Helen Lykes, D C La, 
268 F Supp 932, affd, CA, 402 F 2d 777—Patter¬ 
son v Esso Jamestown, D C La, 274 F Supp 854 
—Lundy v Isthmian* Lines, Inc, C A Va, 423 F 2d 
913 

Improper use of sound equipment 

U S —Nicholson v Aurora Shipping Corp, D.C Tex, 
278 FSupp 272 

Doctrine of ‘instant unseaworthiness” 

U S —Alaska SJS Co v Garcia, C A Wash, 378 F 2d 
153 

Instantaneous unseaworthiness held ground for 
recovery 

U.S —Sandoval v Mitsui Sempaku K K Tokyo, D C 
ranal Zone, 288 FSupp 377, op supp 316 
FSupp 237, affd in part, revd in part on oth. 
grds, C A, 460 F.2d 1163 
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Joint negligence of injured workman and fellow 
servant 

US—Robertson v The Sanyo Maru, 424 F2d 520, 
cert den 91 SCt 59,400US 854, 27 LEd2d91 

Instant unseaworthiness held not ground for 
recovery 

U S —Williams v Shipping Corp of India, Ltd, D C 
Ga, 354 F Supp 626 
Condition preceding repairs 
US—Corrao v M/V Act III, DC Fla, 359 FSupp 
1160 

56, US —Boutte v M/V Malay Maru, C A La, 370 
F 2d 906—Morales v Dampskibs A/S Flint, D C 
N V., 264 F Supp. 829, affd, C A, 370 F 2d 569— 
Gilchrist v Mitsui Sempaku K K, D C Pa, 266 
FSupp 961, affd m part, revd in part on oth 
grds., C A, 405 F 2d 763, cert den 89 S Ct 1195, 

394 US 920, 22 L Ed 2d 453—Hill v Flota Mer- 
cante Grancolombiana, S A, D C La, 267 F Supp 
380, affd 405 F2d 878, cert den 89 SCt 1995, 

395 US 934, 23 LEd.2d 449—Marshall v Ove 
Skou Reden A/S, C A Ala, 378 F2d 193, cert 
den 88 S a 86, 389 US, 828, 19 LEd 2d 84- 
Chagois v Lykes Bros S S, Co„ C A La, 457 F 2d 
343, cert den 93 SO 451, 409 US 1012, 34 
L Ed 2d 306 

Cal—O’Hey v, Matson Nav Co, 288 P2d 81, 135 
C, A 2d 819 
Piece work pay 

US—Rodnguez v The Angelina, DC Puerto Rico, 
177 FSupp 242 

Accident free vessel not required 
U S.—Pisano v S S Benny Skou, CANY, 346 F 2d 
993, cert den 86 Sa 389, 382 US 938, 15 
LEd2d 349—Skibmski v Waterman SS Corp, 
DGNY, 242 F.Supp 290, affd, CA, 360 F2d 
539, cert den 87 SO 2027, 387 US 921, 18 
LEd.2d 975—Hurst v Central Gulf SS Corp, 
D C La, 267 F Supp 65—Putman v. M/V Math- 
ilde Bolten, D C Md, 298 F Supp 660 
Unused proper equipment no excuse 
US—Mosley v Cia Mar Adra SA, CANY, 362 
F 2d 118, cert den 87 S Ct 292, 296, 385 U S 933, 
17 L,Ed.2d 213 

Places where person may reasonably go 

US—Grayson v Cordial Shipping Co, CAI11, 496 
F,2d 710 

A recovery for unseaworthiness is 
not warranted for operational negli¬ 
gence even of a master or crewman, 
provided he is competent . 565 

56.5. U S —Burgess v Farrell Lines, Inc, D C Md, 
215 FSupp 319, affd, CA, 335 F2d 885, cert 
den 85 SQ 729, 379 US 1004, 13 LEd2d 
706—Reed v Bank Lines, Limied, DC La, 285 
FSupp 808—Duncan v. Transeastern Shipping 
Coip, C A La, 413 F 2d 1023—Franklin v Done 
Shipping & Trading Corp, D C La, 357 F Supp 
1132, affd., C.A, 477 F2d 594. 

Operational negligence held ground for recovery 
U.S—Venable v. A/S Det Forenede Dampskibsselskab, 
CA.Va,, 399 F2d 347 

57. U.S—Manhat v. U.S, CANY, 220 F2d 143, 
cert den. 75 S O 900, 349 U S 967, 99 L.Ed 
1288—Babnick v The Mount Athos, D C Wash, 
122 FSupp. 68—Reynolds v Royal Mail Lines, 
Limited, C.A,Cal, 254 F 2d 55, cert den. 79 S Ct. 
28—Thorson v Inland Nav Cb„ CAOr, 270 
F.2d 432, 77 ALR2d 825-Oblatore v US, 
DC.NY., 181 FSupp 825, affd, CA, 289 F2d 
400, cert den. 82 SCt. 132, 368 US 881, 7 
L.Ed 2d 81—Carabellese v, Naviera Aznar, SA, 
CANY, 285 F2d 355, cert den 81 SCt 907, 
365 US 872, 5 L.Ed 2d 862-Kent v Shell Oil 
CO., C A.La, 286 F.2d 746—Williams v The 
Richard Dc Lamnaga, CA Va, 287 F.2d 732- 
Billed v. U.S., 185 F.Supp 711, affd., CA, 298 
F 2d 703—Green v. Skibs A/S Mandeville, D.C 
S.C, 186 FSupp 459, motion den 188 FSupp 
65, affd, CA, 292 F2d 393-Morrell v US, 


DC Cal, 193 FSupp 705, affd, C A, 297 F2d 
662, cert den 82 SCt 1615, 370 US 960, 8 
L Ed 2d 826—Morales v City of Galveston, Tex, 
Tex, 82 S Ct 1226, 370 U S 165, 8 L Ed 2d 412, 
reh den 83 SCt 16—Rawson v Calmar SS 
Corp , C A Wash , 304 F 2d 202—Williams v Ar¬ 
row S S Corp, D C Va, 218 F Supp 595—Luck- 
enbach Overseas Corp v Usner, CALa, 413 
F2d 984, affd 91 SCt 514, 400 US 494, 27 
LEd 2d 562, reh den 91 SCt 1247, 401 U S 
1015, 28 LEd 2d 552—Passantmo v States Ma- 
nne Lines, Inc , D C N Y, 299 F Supp 1252—Lo¬ 
pez v Grace Lme, D C Cal, 302 F Supp 753 

Injury sustained on dock over which vessel 
owner had no control 

U S —Brinkley v Nippon Yusen Kaisha, D C Va, 343 
FSupp 1070 

58. Cal—O’Hey v Matson Nav Co, 288 P2d 81, 
135 C A 2d 819 
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59. U S —Berge v National Bulk Carriers, Inc, D C 
NY, 148 FSupp 608, affd 251 F2d 717, cert 
den 78 S Q 994, 356 U S 958, 2 L Ed 2d 1066, 
reh den 79 SCt 14, 358 US 860, 3 LEd 2d 
95—West v US, Pa, 80SQ 189, 361 US 118, 
4 LEd 2d 161 

N Y —Johnsen v McAllister Lighterage Lines, Inc, 
190 NYS2d 117, 8 A D 2d 831—Thompson v 
Erie R Co, 227 NYS2d 80, 33 Misc2d 514 

Whether vessel in navigation of key significance 

U S —Utus v US, D C N Y, 170 F Supp, 837, affd, 
C A, 277 F 2d 264, cert den 81 S Ct 65, 364 U S 
827, 5 L Ed 2d 55—Latus v U S, C A N Y, 277 
F2d 264, cert den 81 SCt 65—Noel v Isbrandts- 
enCo.DCVa, 179 FSupp 325, affd, CA, 287 
F2d 783, cert den 81 SO 1944, 366 US 975, 6 
L Ed 2d 1264—Roper v U.S, Va, 82 S Ct 5, 368 
U S 20, 7 L Ed 2d 1—McDonald v U S., C,A N J, 
321 F 2d 437, cert den 84 S Ct 487, 375 U S 969, 
11 LEd 2d 417—Johnson v Oil Transport Co, 
CA Ala, 440 F 2d 109, reh den. 445 F.2d 1402, 
cert den 92 SCt 109, 404 US 868, 30 LEd 2d 
111, reh den 92 SCt 309, 404 U S. 961, 30 
LEd 2d 280—Moore v Ashland Oil & Refining 
Co, DC WVa, 322 F.Supp 637—Rogers vUS, 
C A Fla, 452 F2d 1149-Chestnut v US, DC. 
Pa, 333 FSupp 969, affd, CA, 474 F.2d 1338 

Wash —Bishop v Alaska S.S Co., 404 P 2d 990, 66 
Wash 2d 704 

Warranty not divided into fragments 

U S -Latus v U S, C A N,Y„ 111 F 2d 264, cert den 
81 S Ct 65, 364 U S 827, 5 L Ed 2d 55. 

Warranty held to attach when vessel used as 
completed 

U S —Peck v U S Steel Corp, D C Minn , 315 F Supp 
905, affd , C A, 446 F 2d 891, cert den 92 S Q 
682, 404 U S 1019, 30 L Ed.2d 667. 

Matters considered 

U S —Rogers v U S., C A Fla, 452 F 2d 1149—Chest¬ 
nut v US, DCPa, 333 FSupp 969, affd, CA, 
474 F 2d 1338 

60. U S.—Partridge v Pope & Talbot, Inc, D C Cal, 
257 F Supp. 456—Drumbold v. Plovba, D C Va, 
260 FSupp 983—Mosely v. US.. DCVa., 271 
FSupp 777—Schwartz v Compagnie General 
Transatlantique, CANY, 405 F2d 270-Mur- 
phy v National Bulk Carriers, Inc, D.C.Pa, 310 
F Supp 1246—Johnson v Oil Transport Co, C A 
Ala, 440 F 2d 109, reh den 445 F 2d 1402, cert 
den 92 S Q 109, 404 U.S 868, 30 L.Ed 2d Ul. 
reh den 92 S Ct 309, 404 US 961, 30 L.Ed 2d 
280—Young v Chevron Oil Co, DC.La,, 314 
FSupp 1278—Canmdav, Central Gulf S.S Corp, 
DCPa, 317 FSupp 873, affd, CA, 452 F2d 
949—Delome v Union Barge Lme Co., C A Tex, 
444 F 2d 225, cert, den 92 S Ct 534, 404 U S 
995, 30 L Ed 2d 547—Williams v. Avondale Ship¬ 
yards, Inc, C A La, 452 F 2d 955. 

Employee of contract repairman 

U.S —Keller v Dravo Corp, C A La, 441 F 2d 1239, 
cert den 92 S Ct 679, 404 U S, 1017, 30 L Ed 2d 
665. 
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Geaner of boilers and tanks 
U S —Crawford v Pope & Talbot, Inc, C A Pa, 206 
F 2d 784 
Painter 

U S —Latus v US, D C N Y, 170 F Supp 837, affd, 
C A , 277 F 2d 264, cert den 81 S Ct 65, 364 U S 
827, 5 L Ed 2d 55 
Shipyard ngger 

US—Raidy v US, DCMd, 153 FSupp 777, affd, 
CA, 252 F2d 117, cert den 78 SCt 1136, 356 
US 973, 2 LEd 2d 1147—Pedersen v The Bulk- 
lube, D C N Y, 170 F Supp 462 Affd, C A, 274 
F2d 824, cert den 81 SCt 44, 364 US 814, 5 
LEd 2d 46—Huber v US, DCCal, 177 FSupp 
617—In re Smith-Rice No 4, DCCal, 323 
FSupp 44 

Shore-side machinist making repairs on vessel 
U S —Berryhill v Pacific Far East Line, D C Cal, 138 
F Supp 859, affd , C A , 238 F 2d 385, cert den 77 
SCt 1400, 354 US 938, 1 LEd 2d 1537 

Preparing “mothballed” ship for service 
US—West v US, CAPa, 256 F2d 671, affd 80 
S Q 189, 361 U S 118, 4 L Ed 2d 161 -Bishop v 
US, DCNY, 173 FSupp 273—Latus v US., 
C A N Y, 277 F 2d 264, cert den 81 S Ct 65, 364 
U S 827, 5 L Ed 2d 55 

During inspection of restoration work 

US—Utus v US. CANY, 277 F2d 264, cert den 
81 SCt 65 

Lineman 

US—Fematt v Nedlloyd Lme, D.C Cal, 191 FSupp. 
907. 

Deactivated ship under control of contractor 

U S —Moon v U S, D C N.Y, 197 F Supp 406. 
Deactivation or major repairs 
U.S —Bielawski v, American Export Lines, D.CVa., 
220 F.Supp 265, affd, CA, 336 F2d 525 

Construction of new vessel 
U.S -Alfred v MV Margaret Lykes, C.A.U. 398 F 2d 
684 

Employee of shipbuilder 

U S —Bryant v National Transport Corp, C A Pa, 467 
F 2d 139 

Movie extras 

US—Bulks v Twentieth Century-Fox Film Corp, 
C A Hawaii, 474 F2d 392 

60. Welder 

US—Hollister v Luke Const Co., C.A La, 517 F2d 
920. 

61. US-Manera v. U.S, DCN.Y, 124 F.Supp. 
226—Berryhill v. Pacific Far East Line, Inc,, C.A 
Cal, 238 F2d 385, cert den 77 Sa, 1400, 354 
U S. 938, 1 L Ed 2d 1537—Kissinger v. U.S., D C 
NY, 176 FSupp. 828. 

62. US.—Rapisardi v United Fruit Co, DC.N.Y., 
300 FSupp. 942—Rogers v U.S, CAFlt,, 452 
F2d 1149—Mock v Upper Mississippi Towing 
Co, D C U , 336 F.Supp 468—Brock v Baroid 
Division of National Lead Co, D.C La., 339 
F Supp 728—Armstrong v Chambers and Kenne¬ 
dy, DC.Tex., 340 F.Supp 1220, affd in port, 
revd. in part on oth. grds, C A, 499 F 2d 263, 
reh den. 512 F2d 1061, cert dism 96 S.Ct 163, 
423 US 886, 46 LEd 2d 118—Atlantic Sc Gulf 
Stevedores, Ine v Skibs A/S Danmotor, D.C 
Tex, 342 F Supp, 837—Evans v J Ray McDer¬ 
mott, Inc, D C La, 342 F Supp 1390 

Cleaner 

(2) Other cases, 

U.S -Torres v The Kastor, CA.N.Y, 227 F.2d 664— 
Giaraffa v Moore-McCormack Lines, Inc., D.C 
N.Y., 270 F.Supp 342 

Watchman 

US—Ross V. The Zeeland, CA.Va., 240 F.2d 820 
Employee of shoreaide repairmen 
U.S—Morrell v U.S., DCCal., 193 FSupp. 705, affd, 
C.A, 297 F 2d 662 Cert, den. 82 S Ct. 1615, 370 
U S. 960, 8 LEd 2d 826-Shaver Trantp Co v 
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Chamberlain, CAOr, 399 F2d 893—Rogers v 
U S , C A Fla, 452 F 2d 1149 

Marine diver 

u S —Smith V Brown & Root Marine Operators, Inc, 
DC La, 243 FSupp 130, affd, CA, 376 F2d 
852 

Employee of caterer 

US—Hanks v California Co, DC La, 280 FSupp 
730 

Fixed platform 

US—Callahan v Cheramie Boats, Inc, DC La, 383 
FSupp 1217 

63. US —Caudill v Victory Carriers, Inc, DCVa, 
149 FSupp 11—Lopez v Grace Line, DC Cal, 
302 FSupp 753—Burns v Anchor-Wate Co, 
C A La, 469 F 2d 730 

Carpenter 

US,—Fox v The Moremacwind, CAVa, 285 F2d 

222 . 

Panama Canal Company lineman 

U S.—Sandoval v Mitsui Sempaku K K Tokyo, D C 
Canal Zone, 288 FSupp 377, op supp 316 
FSupp 237, affd in part, revd m part on oth 
grds., C A, 460 F2d 1163 

Person injured unloading ship while on offshore 
drilling platform 

US.—Mullins v. Chevron Oil Co, DC La, 344 
FSupp 1063, 

64. U $ —Rogers v U S, CA.Fla, 452 F 2d 1149- 
Chestnut v US, DC Pa., 333 F Supp, 969, affd , 
C A, 474 F 2d 1338—Brock v Baroid Division of 
National Lead Co, DC La, 339 FSupp 728 

Wish.—Bishop v Alaska S S Co, 404 P 2d 990, 66 
Wash 2d 704 

Liability dependent on scope of work 

U.S —McDonald v. U S, C A N J , 321 F 2d 437, cert, 
den 84 S Ct 487, 375 U S 969, 11 L Ed 2d 417- 
Skibinski v Waterman S.S. Corp., DC.NY, 242 
F Supp, 290, affd. C A , 360 F 2d 539, cert den. 87 
$.Ct. 2027, 387 US. 921, 18 L.Ed.2d 975- 
McCown v Humble Oil & Refining Co, C.A Va, 
405 F2d 596, cert, den 89 SCt 1996, 395 US 
934, 23 LEd.2d 449—Vessella v US, CAVa, 
405 F.2d 599—Mendoza v, A/S J Ludwig Mow- 
inckels Rederi, D.C.N.Y., 293 FSupp 1319-Mar¬ 
tin v. Jones, D.C.La., 296 F.Supp 878—Moore v 
Ashland OU A Refining Co, D.C.W.Va, 322 
F.Supp. 637—In re Smith-Rice No 4, DC Cal, 
323 F.Supp 44. 

Matters considered 

U.S,-Hilton V. Aegean S S. Co„ D C Or, 239 F.Supp 
268—Allen v. Union Barge Line Corp, D.GLa., 
239 F.$upp. 1004, affd., C.A., 361 F2d 217. Cert, 
den. 87 S.Ct, 713, 385 U.S. 1006, 17 L Ed 2d 545 

Test of application where vessel being repaired 
in shipyard 

U.S—Wat* v, Zapata Off-Shore Co, C.ATex, 431 
F.2d 100, app, after remand 500 F.2d 628 

Improvements undertaken by a ship¬ 
owner do not constitute an implied ad¬ 
mission that, without such improve¬ 
ment, the vessel is structurally defec¬ 
tive and unseaworthy, particularly 
when the question involved is the un- 
seaworthiness of the vessel while in 
dry dock and with respect to persons 
who, it is contemplated, will effect the 
improvement. 64,5 

64.5. Vessel held not unseaworthy 

U.S,-U*Ur v U.S., CA.N.Y., 234 F.2d 625, oert gr 
77 SCt 130, 352 US. 889, 1 L,Ed2d 85, cert, 
diim. 77 S.Ct. 384, 352 U.S. 983, 1 L.Ed,2d 366 
65, U.S.—Seitz v. The Captantonii, D.C.Or., 203 
FSupp, 723—Haynes v Rederi A/S Aladdin, 
C ATex., 362 F 2d 343, cert den 87 S.Ct. 731, 
385 U.S. 1020, 17 L,Ed,2d 557—Antoine v. Lake 
Charie* Stevedores, Inc., C.A La, 376 F.2d 443, 


cert den 88 SCt 145, 389 US 869, 19 L Ed 2d 
146—Domeracki v Humble OU & Refining Co, 
DC Pa, 312 FSupp 374, affd, CA, 443 F2d 
1245, cert den 92 SCt 212, 404 US 883, 30 
L Ed 2d 165 

Cal —Pollock v Standard OU Co of Cal, 42 Cal Rptr 
128, 231 C A 2d 714 

In action in state court 

Cal—O’Hey v Matson Nav Co, 288 P 2d 81, 135 
C A 2d 819 

Wash —Tarabochia v Johnson Line, Inc, 440 P 2d 187, 
73 Wash 2d 751 

66. U S —Imperial Oil, Limited v Drlik, C A Ohio, 
234 F 2d 4, cert den 77 S Ct 261, 352 U S 941, 1 
L Ed 2d 236—Pinion v Mississippi Shipping Co, 
DC La, 156 FSupp 652—Kelley v A H Bull 
SS Co, DC Me, 160 FSupp 262—W J Jones 
& Son, Inc v Calmar S S Corp, C A Or, 284 
F 2d 499—Bryant v Partenreederei-Emest Russ, 
C A Md, 330 F 2d 185—Radisich v Westfal Lar¬ 
sen & Co , A/S, DC Cal, 228 FSupp 1021— 
Jones v S S Jesse Lykes, D C Tex, 253 F Supp 
368—Temblador v Hamburg-Amencan Lines, 
CACal, 368 F2d 365—Venable v A/S Det 
Forenede Dampskibsselskab, CAVa, 399 F2d 
347—Domeracki v Humble OU & Refining Co, 
DC Pa, 312 FSupp 374, affd, CA, 443 F2d 
1245, cert den 92 SCt 212, 404 U S 883, 30 
L Ed 2d 165 

Cal —Pollock v Standard OU Co of Cal, 42 Cal Rptr 
128, 231 C A.2d 714 

67. U S —Wyborski v Bristol City Line of Steam¬ 
ships, Limited, DCMd, 191 FSupp 884 

68. US —Matson Terminals, Inc v Caldwell, CA 
Cal, 354 F 2d 681—Taylor v Reden A/S Volo, 
DC Pa, 249 FSupp 326, revd on oth grds, 
C A , 374 F 2d 545—Candiano v Moore-McCor- 
mack Lines, Inc, DCNY, 251 FSupp 654, 
affd , C A , 382 F 2d 961, reh den 386 F 2d 444, 
cert den 88 S Ct 1416, 390US 1027, 20 LEd 2d 
284—Dziedzina v Dolphin Tanker Corp, CA 
Pa, 361 F 2d 120-LaBolle v Nitto Line, D C 
Cal, 268 F Supp 16—Lunsford v Bethlehem Steel 
Corp , D.C Md , 269 F.Supp 570—Nicholson v 
Aurora Shipping Corp, DC Tex, 278 FSupp 
272—Judith Ann Libenan Transport Corp v 
Crawford, CAOr, 399 F.2d 924 

Attorneys fees and expenses 

(1) Not recoverable from stevedore under implied 

indemnity contract by shipowner who was held not 

liable for damages 

U S.—HU1 v Amencan President Lines, Limited, D C 
Va , 194 F Supp 885 

(2) Held recoverable 

U S —Pacific Far East Line v. California Stevedore & 
Ballast Co, D C Cal, 238 F Supp 956—McGee v 
M S Meijyusan Maru, D C La, 239 F Supp 170— 
Allen v. Union Barge Line Corp, D C La, 239 
F.Supp 1004, affd, CA, 361 F2d 217, cert den 
87 S Ct 713, 385 U S 1006, 17 L Ed 2d 545—Mc¬ 
Lean v Prudential S.S Co, D C Va, 36 F R D 
421—Hardy v U S„ D.C N C, 322 F Supp 660- 
Smith v Olsen & Ugelstad, D C.Mich,, 324 F Supp 
578 

Where longshoreman’s claim settled 

U S —U.S Lines Co v Nacirema Operating Co, D C 
Mass., 215 FSupp 627 

Continuing to work under unseaworthy condi¬ 
tion insufficient 

U S —Thompson v Trent Maritime Co., D.CPa., 222 
FSupp 221, motion den, C.A, 343 F2d 200— 
Jackson v. Lloyd Brasileirs Patnmomo Nacional, 
D.C Tex, 324 FSupp 556 

Duty to remedy unseaworthy condition or have 
ship remedy it 

U.S —Pacific Far East Line v California Stevedore & 
Ballast Co, D C.Cal, 238 F Supp 956-Compama 
Trasatlantica Espanola, S A. v Melendez Torres, 
C.A Puerto Rico, 358 F 2d 209—Brock v Coral 
Drilling, Inc., C A La, 477 F 2d 211 
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Indemnity demed if stevedore misled by ship¬ 
owner 

U S —Pacific Far East Line v California Stevedore & 
Ballast Co, D C Cal, 238 F Supp 956 

Knowledge of stevedore of unsafe and unseawor¬ 
thy condition 

U S —Pacific Far East Line v California Stevedore & 
Ballast Co, D C Cal, 238 F Supp 956—Mosley v 
Cia Mar Adra S A, D C N Y, 257 F Supp 30, 
affd, CA, 362 F2d 118, cert den 87 SCt 292, 
296, 385 U S 933, 17 L Ed 2d 213—Old Dominion 
Stevedoring Corp v Polskie Lime Oceamczne, 
C A Va, 386 F 2d 193—Villain & Fassio E Com- 
pagrna v Atlantic & Gulf Stevedores, Inc, D C 
Va, 283 F Supp 725—Jackson v Lloyd Brasileirs 
Patnmomo Nacional, D C Tex, 324 F Supp 556 

Last clear chance 

U S —Pacific Far East Lme v California Stevedore & 
Ballast Co, D CCal, 238 FSupp 956 

Latent defects 

U S —D’Amico v Lloyd Brasileiro Patrmomc Natio¬ 
nal, CANY, 354 F2d 33—Lamar v Admiral 
Shipping Corp, C A Fla, 476 F 2d 300 

Implied warranty 

U S —Thompson v Trent Mantime Co, C A Pa, 353 
F 2d 632—Boldunan v A/B Svenska Amenka Lin- 
ten, D C Pa, 246 F Supp 413—U S Lines Co v 
King, C A Va, 363 F2d 658—N M Paterson and 
Sons Limited v Nicholson Cleveland Terminal Co, 
DC Ohio, 323 FSupp 913 

Indemnity shared by all negligent employers 

U S — Stranahan v A/S Atlantica and Tinfos Papirfa- 
bnk, CAOr, 471 F2d 369, cert den 93 SO 
2293, 412 US 906, 36 LEd 2d 971, app after 
remand 521 F 2d 700 

Effect of contract on apportionment 

U S —Stranahan v A/S Atlantica and Tinfos Papufa- 
bnk, CAOr, 471 F2d 369, cert den 93 SQ 
2293, 412 US 906, 36 L Ed 2d 971, app after 
remand 521 F 2d 700 

Liability of time charterer 

U S —Stranahan v A/S Atlantica and Tinfos Papirfa- 
bnk, CAOr, 471 F2d 369, cert den 93 SCt 
2293, 412 US 906, 36 L Ed 2d 971, app after 
remand 521 F 2d 700 

Scope of warranty 

U S —Lamar v Admiral Shipping Corp, C A Fla „ 476 
F2d 300 

Duty to do job properly and safely 

U S —Lamar v Admiral Shipping Corp, C A Fla, 476 
F 2d 300 

§ 86. Actions 
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69, u S —Lahde v Soc Armadora Del Norte, C A 
Wash, 220 F2d 357, cert den 76 SQ 53, 350 
US 825, 100 LEd 737—Watson v Gulf Steve¬ 
dore Corp, C ATex, 374 F 2d 946, cert den 88 
S.Ct 286, 389 US 927, 19 L Ed 2d 277 

Md—Frazier v Waterman SS Corp, 112 A 2d 221, 
206 Md 434 

Difference between libels in admiralty and ac¬ 
tions at law 

US—McCross v Ratnakar Shipping Co, DCMd, 
265 F Supp 827 

Remedy against vessel held cumulative 

Ohio—McCormick v Henry Boats, Inc, 228 NE2d 
344, 11 Ohio App 2d 43. 

Claim based on unseaworthiness may be assert¬ 
ed in rem or in personam 

U S —Manning v M/V “Sea Road”, C A Fla, 417 F 2d 
603—Rao v Hillman Barge & Const Co, D C Pa, 
326 FSupp 1091, affd, CA, 467 F2d 1276 
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Libel against vessel improper absent personal 
liability of owner or charterer 
u S —Ramos v Beauregard, Inc, C A Puerto Rico, 423 
F2d 916, cert den 91 SCt 101, 400 US 865, 27 
LEd 2d 104 

When a stevedore chooses a state 
court as a forum he subjects himself to 
its practice insofar as it does not de¬ 
prive him of substantive rights and 
remedies accorded him by maritime 
law or any federal statute. 715 

71.5. Tex —Archey v Nederlandsch-Amenkaansche 
Stoomvaart Maatschappy (Holland-Amenca 
Line), Civ App, 354 S W 2d 688, err ref no rev 
err, cert den 83 SCt 299, 371 US 929, 9 
L.Ed 2d 236 

Libel by shipowner incurring ex¬ 
penses in preparation for suit brought 
by injured employee of stevedore, 
against stevedore for indemnity is not 
premature even though filed prior to 
determination of employee’s suit 7110 

71.10. US—EUerman Lines, Limited v Atlantic & 
Gulf Stevedores, Inc, C A Pa, 339 F 2d 673, cert 
den 86 SCt 23, 382 US 812, 15 L Ed 2d 60 
72. US—Carslundv US, DCCal, 88 FSupp 105 
—Naglis v U S Lines Co, D C Pa, 250 F Supp 
955—Byrd v M/V Yozgat, CAFla, 420 F2d 
954—Muller v Lykes Bros S S Co, D C La, 337 
F Supp 700, affd, C A, 468 F 2d 951 

Applicability of limitations or laches 
(2) Other matters 

US—Giddens v Isbrandtsen Co, C,AVa, 355 F2d 
125—Ingravftllo v Pool Shipping Co, D C N Y, 
247 FSupp 394—White v US, Lines Co, DC 
Md, 254 FSupp 480—Brattoh v Kheel, DC 
NY, 302 FSupp 745 

Action held barred by laches 

U S —Delgado v The Malula, C A Ha., 291 F 2d 420- 
White v US Lines Co, DCMd, 254 FSupp 
480—Ortega v Compagnie Generale Transatlan- 
tique, DCCal, 258 FSupp 430—Carlantomo v 
Manehamns Reden A/S Gustaf Enkson, D C Pa, 
294 FSupp 874 

Burden of showing facts negativing delay on 
plaintiff 

U S —Raines v John I Hay Co, D C Ill, 194 F Supp 
706—Riddick v Baltimore Steam Packet Co, C.A 
Va, 374 F,2d 870—Carlantomo v Manehamns 
Reden A/S Gustaf Enkson, D C Pa, 294 F.Supp 
874 

Ignorance of rights held not to excuse delay 
U.S.—Shannon v Steamship Ulua, D C La, 285 
F.Supp 16. 

74. US—Vega v The Malula, CAFla, 291 F2d 
415—Peck v. US Steel Corp, DC Minn, 315 
F.Supp 905, affd, C.A, 446 F2d 891, cert den 
92 SCt 682. 404 US 1019, 30 LEd2d 667 

75. U.S.—Oroz v American President Lines, Limited, 
CAN.Y., 259 F2d 636, cert den 79 SO 584, 
259 U S, 908, 3 L Ed 2d 572—Dawson v Femley 
& Eger, D C Va, 196 F Supp 816—Barca v Mat- 
son Nav. Co, D C La, 211 F Supp. 840—Mazzel- 
la v Pan Ocearuca A/S Panama, D.C N Y,, 232 
F.Supp 29—Peck v US Steel Corp, D.C Minn,, 
315 FSupp. 903, affd, CA, 446 F2d 891, cert 
den 92 S Ct, 682, 404 U S, 1019, 30 L Ed 2d 667. 

Complaint held not barred by laches 

(2) Other complaints —Henderson v Cargill, Inc, 
D,C Pa, 128 F Supp. 119—Seals v State Marine Lines, 
Inc., D.C La, 188 FSupp 398—Fematt v Nedlloyd 
Line, P.C.Cal, 191 F.Supp 907—Caruana v Belgian 
Line, Inc., D.CN.Y., 210 FSupp 607—Antolas v Mtn- 
istere de La Marine Marchande, D C.N.Y, 214 F Supp 
296—Amato v. Cie Maritime Beige (Lloyd Royal) S A., 
D.C N Y, 212 F.Supp. 330—Figueroa v. Esso Standard 
Oil Co, DCNY., 231 FSupp. 168 


Complaint held barred by laches 

U s —Oroz v American President Lines, Limited, D C 
NY, 154 FSupp 241, affd, CA, 259 F2d 636, 
cert den 79 SCt 584, 359 US 908, 3 LEd 2d 
572—Davis v Nelson, CAVa, 285 F2d 214— 
Judge v Johnston Warren Lines, Limited, D C 
Mass, 205 FSupp 700—Shannon v Steamship 
Ulua, D C La , 285 F Supp 16—Anapol v Reading 
Co, D C Pa , 294 F Supp 429 

Use of local limitation statute as guide 

U g —Caruana v Belgian Line, Inc, DCNY, 210 
F Supp 607—Amato v Cie Mantime Beige (Lloyd 
Royal) S A, D C N Y, 212 F Supp 330 

76. US—Considine v Black Diamond SS Corp, 
DC Mass, 163 FSupp 109—Di Benedetto v 
Moller SS Co, DCNY, 186 FSupp 228— 
Johnson v Partredenet Brovigtanh, D C N Y, 202 
F Supp 859—Travis v Poseidon Lines, D C Ill, 
203 F Supp 129—McLean v Prudential S S Co, 
D C Va, 36 F R D 421 

77. U S —Atlantic & Gulf Stevedores, Inc v Eller- 
man Lines, Limited, Pa, 82 S Ct. 780, 369 U S 
355, 7 L Ed 2d 798, reh den 82 SCt 1137, 369 
US 882, 8 LEd 2d 284, motion den 83 SCt 15, 
371 US 803, 9 L Ed 2d 51— Amencan Export 
Lines, Inc v Atlantic & Gulf Stevedores, Inc, 
DCVa, 205 FSupp 316, revd on oth grds 
C A, 313 F2d 414, cert den 83 SCt 1525, 373 
U S 924, 10 L Ed 2d 422—Price v S S Yaracuy, 
D C La, 306 F Supp 638 

Third-party complaint dismissed 

US—Scotto v Reden A/B Fredenka, DCNY, 258 
FSupp 771 

Action for unseaworthiness against employer- 
shipowner-stevedore 

US—Shannon v Steamship Ulua, DC.La, 285 
FSupp 16 


page 843 

79, U $.—Lukasiewicz v Moore-McCormack Lines, 
supra, n 29—Lahde v The Theogenmtor, DC 
Wash , 107 F Supp 664—Lewis v Mantime Over¬ 
seas Corp, DC Or, 163 FSupp 453 

Defenses 

U S —Hagans v Farrell Lines, Inc, C A Pa, 237 F 2d 
477—Neal v Lykes Bros S S Co, C.A Tex , 306 
F 2d 313 

Negligence count against shipowner properly 
dismissed 

U S —Lawlor v Socony-Vacuum Oil Co, CANY, 
275 F 2d 599, 84 A L R 2d 613, cert den 80 S Ct 
1614, 363 US. 844, 4 LEd 2d 1728 

Amendments 

U S —Casey v California Stevedore & Ballast Co, D.C 
Cal, 300 FSupp 687 

80. U S —Lahde v Soc Armadora Del Norte, C A. 
Wash, 220 F2d 357, cert, den 76 S a 53, 350 
US 825, 100 LEd. 737—Aldndge v States Ma¬ 
rine Corp of Del, C.A Cal, 265 F 2d 554, cert 
den 80 SCt 53, 361 U.S 814, 4 LEd 2d 61 

Complaint held insufficient 

US—White v Amencan Barge Lines, DC Pa, 127 
FSupp. 637. 

Complaint held sufficient 

US—Perkins v. Union Barge Line Coip, CA.Ohio, 
373 F 2d 714—Savard v Manne Contracting, Inc, 
D C Conn, 296 F Supp 1171—Raskin v Marches- 
sim, Inc,, CANY, 437 F2d 563—Brisco v 
Amencan President Lines, Limited, D.C.Cal, 325 
FSupp 1259 

86. U S —Mosley v Cia. Mar Adra S A, C A.N Y, 
362 F2d 118, cert den 87 SCt. 292, 296, 385 
US 933, 17 LEd 2d 213. 

Matters to be proved 

US—Davis V Nelson, CAVa, 285 F,2d 214 

87. U.S —Hall v Moveable Offshore, Inc, C.A Tex, 
455 F 2d 633, cert, den 93 S.Q 60, 409 U S 850, 
34 LEd 2d 93—Brinkley v. H/f Eimskipafelag 
Islands, D,C Va, 334 F Supp 1185 
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88. US—Henderson v Cargill, Inc, DC Pa, 128 
FSupp 119—White v US Lines Co, DCMd, 
254 FSupp 480 

Inference of knowledge 

U S —Gutierrez v Waterman S S Corp, Puerto Rico, 
83 SCt 1185, 373 US 206, 10 LEd 2d 297, reh 
den 83 S Ct 1863, 374 U S 858, 10 L Ed 2d 1082 

Collision with stationary object 

U S —Petition of M & J Tracy, Inc, C A N J, 422 
F 2d 929—Elgin, J & E Ry Co v Amencan 
Commercial Line, Inc, D C Ill, 317 F Supp 175— 
Petition of M/V Elaine Jones, C A Miss, 480 F 2d 
11, op am on oth grds 513 F 2d 911, cert den 91 
S Ct 71, two cases, 423 U S 840, 46 L Ed 2d 60 

92. U S —Dorn v Balfour, Guthne A Co, C A Cal, 
262 F 2d 48, cert den 79 S Ct 1436, 360 U S 
918, 3 L Ed 2d 1534—Partenweederei, MS Belgra- 
no v Weigel, C A Or, 299 F 2d 897, vac in part 
on oth grds 302 F 2d 730, cert den 83 S Ct 49, 
371 U S 830, reh den 83 S Ct 205, 371 U S 906, 
9 LEd 2d 168, reh 313 F2d 423, cert den 83 
S Ct 1292, 373 US 904, 10 L Ed 2d 199, 83 S Ct 
49, reh den 84 S Ct 26, 375 U S 871, 11 L Ed 2d 
101—Judge v Johnston Warren Lines, Limited, 
DC Mass, 205 FSupp 700—Simmons v Ore 
Nav Corp, DCMd, 213 FSupp 752—Petition 
of Manna Mercante Nicaraguense, SA, DC 
NY, 248 FSupp 15, decree mod on oth grds, 
CA, 364 F,2d 118, cert, den 87 S.Ct 710, 385 
US 1005, 17 LEd 2d 544, reh den 87 SCt 851, 
386 U S 929, 17 L Ed 2d 303—Brattoh v Kheel, 
DCNY, 302 FSupp 745—Chestnut v US, 
D C Pa, 333 F.Supp, 969, affd, C A , 474 F 2d 
1338 

Recovery on strength of case, not weakness of 
defendants 

U.S.—Russo v. U S, C A N Y., 228 F.2d 317, on remd 
183 FSupp 673 

Damages 

US —Candiano v. Moore-McCormack Lines, Inc, 
DCNY, 251 FSupp 654, affd, CA.. 382 F2d 
961, reh den 386 F2d 444, cert den 88 S a 
1416, 390 U S. 1027, 20 L Ed 2d 284, 
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93. U S —McDonald v. Dingwall Shipping Co, D C 
Tex , 135 F Supp. 374—McDaniel v The Lisholt, 
CANY, 282 F2d 816, cert den. 81 SCt. 694, 
365 US 814, 5 L Ed 2d 692—McQuiston v. 
Freighters & Tankers SS Co, DC La., 217 
F Supp 701, affd, C A, 327 F 2d 746—Antoine v 
Lake Charles Stevedores, Inc., DC La., 249 
FSupp 290, affd, C A , 376 F,2d 443, cert, den 
88 S Ct 145, 389 U S 869, 19 L Ed 2d 146—No- 
sal v Calmar S.S. Corp, D.C Pa., 339 F.Supp. 
1235. Affd., C.A., 475 F.2d 1395. 

Appliances, equipment, and tackle 

US—Affiants v The Havfalk, D.C.N.Y., 146 FSupp 
49, affd, C.A, 238 F.2d 388. 

94. US-McDaniel v. The Usholt, CANY, 282 
F 2d 816, cert den, 81 S.Ct 694, 363 US. 814, 5 
L.Ed.2d 692—Machillo v. New York Cent R 
Co., D.CNY, 200 F.Supp 805—McQuiston v 
Freighters A Tankers S.S. Co, DC La, 217 
F.Supp 701, affd., C.A., 327 F2d 746—Pacific 
Far East Line, Inc v Jones Stevedoring Co, 
C.A Cal., 346 F.2d 642, cert. den. 86 S.Ct 293, 
382 US 919, 15 L.Ed 2d 233—Antoine v Lake 
Charles Stevedores, Inc, DC.La., 249 FSupp. 
290, affd., C A, 376 F2d 443, cert den 88 S.Ct 
145, 389 U S 869, 19 L Ed.2d 146 

96. US —Trenkle v. Compagnie Generale Tran sail an¬ 
tique, D.C Cal, 179 F Supp. 795—Boudoin v, J. 
Ray McDermott A Co, C.A La, 281 F.2d 81- 
Candiano v Moore-McCormack Line, Inc, D.C 
N Y, 251 F Supp. 654, affd, C A., 382 F 2d 961, 
reh den. 386 F2d 444, cert den 88 SCt, 1416, 
390 US. 1027, 20 LEd 2d 284-Giaraffa v. 
Moore-McCormack Lines, Inc., D.CN.Y., 270 
F Supp. 342—Mendoza v. A/S J Ludwig Mow* 
tnckels Redcn, DCN.Y., 293 F.Supp. 1319- 
Humble Oil A Refining Co v. Philadelphia Ship 
Maintenance Co., CAPa., 444 F.2d 727, on re- 
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mand, 342 F Supp 786—Armstrong v Chambers 
and Kennedy, D C Tex, 340 F Supp 1220, affd in 
part revd in part on oth grds, C A, 499 F 2d 
263, reh den 312 F2d 1061, cert dism 96 SCt 
163, 423 US 886, 46 LEd 2d 118 

Laches 

US—Glddens v Isbrandtsen Co, CAVa, 355 F2d 
125 

Contributory negligence 

U S —Guzman v S S Robm Mowbray, D C N Y, 288 
FSupp 948—La Capna v Compagme Mantime 
Beige, D C N Y , 286 F Supp 980, affd m part, 
revd in part on oth grds, CA, 427 F2d 244 

98. US —Geotechnical Corp of Del v Pure Oil Co, 

C A La, 196 F2d 199, cert den 73 S Ct 165, 344 
US 874, 97LEd 676, and 73 SCt 175, 344 US 
879, 97 LEd 681—Somraa v Ocean SS Co, 
D C N Y, 104 F Supp 595—Palomino v Wmck, 
D C N Y, 222 F Supp 985-Scott v SS Ciudad 
Dc Ibague, C ALa, 426 F2d 1105 

99. US—Furness, Withy & Co v Carter, CA 
Wash, 281 F.2d 264, 1 A L R 3d 636-Scott v 
SS Ciudad Ibaque, DC La, 285 FSupp 613 
Affd, C A, 426 F,2d 1105—State of Or By and 
Through State Highway Commission v Tug Go- 
Getter, D C Or, 299 F Supp 269, mod m part on 
oth. grds., affd in part, revd in part on oth grds., 
CA, 468 F2d 1270 

NY,—Parsons v State, 295 NY.S.2d 383, 31 AD 2d 
596. 

Wash —Zukowsky v. Brown, 488 P 2d 269, 79 Wash 2d 
586. 

Doctrine held inapplicable 

(1) U.S—Manhat v U$„ CANY, 220 F2d 143, 

cert, den 75 S Ct 900, 349 U.S 966, 99 L Ed 1288— 

Radovich v Cunard S S Co, C A N Y., 364 F 2d 149 

Shipowner-stevedore action for indemnity 

U.S.—Scott v. SS Ciudad De Ibague, C A La, 426 F 2d 
1105 

Breakaway aa allowing prima fade negligence of 
moving vessel 

US—Monsanto Co v. Edwards lowing Corp, DC 
Mo„ 318 FSupp H 

L U.S.—Scott v. SS. Ciudad Ibaque, DC La, 285 
F.$upp, 613, aftd, C A., 426 F.2d 1105—State of 
Or. By and Through State Highway Commission 
v. Tug Go-Getter, D.C.Or., 299 F Supp 269, mod 
m part on oth grds, affd in part, revd in part on 
oth grds, C A, 468 F 2d 1270 

2. U.S —Bowser v, Lloyd Brasdenro SS. Co, CA 

La., 417 F2d 779 

3. U.S.—Skipper v. Amerind Shipping Corp, D C La, 

230 FSupp 253—Logan v Empress Lineas Mari¬ 
time* Argentina*, C.A.Mass, 353 F2d 373, cert, 
den 86 S.Ct 1276, 383 U S 970, 16 L.Ed.2d 
310—Antoine v Lake Charles Stevedores, Inc, 
D,GLa, 249 F Supp. 290, affd., C.A., 376 F.2d 
443, cth den. 88 SCt 145, 389 US. 869, 19 
LEd.2d 146 —McCown v. Humble Oil A Refining 
Co * C.A.V*., 405 F,2d 596, cert. den. 89 S Ct 
1996, 395 U.S 934, 23 L.Ed.2d 449—Reed v 
Built Una. Limited, DCU. 285 F.Supp 808- 
HopftOfl v. M/V Karl Orammerstorf, D.C.La., 330 
FAupp. 1260. 

Md.—Smith v. Hercules Co., 104 A,2d 590, 204 Md. 
379. 


Presumptions 

US.—Titus v. The Santorini, DCOr, 152 F.Supp. 63, 
sffd., CA., 258 F.2d 352—Walston v Lambertsen, 
CA Wash, 349 F.2d 660, cert den. 86 $Ct 553, 
382 VS 990, 15 LEd.2d 470-Scottv, S.S. Ciudad 
Ibaque, D.C.U., 285 F.Supp. 613, affd,, CA, 426 
F.2d 1105—Jackson v SS. Kings Point, DC.La., 
276 F.Supp. 451 

Protected one 

U.S.—Huber v. US., D.C.Cal., 177 F.Supp. 617 

Proximate cause of Injury 

U.S.—MeQuialon v. Freighters A Tankers SS Co, 
D,GLa r 217 FJupp. 701, affd., CA., 327 F.2d 
746 


Unseaworthiness not established by mere hap¬ 
pening of accident 

U S —Luna v Kawasaki Risen Kaisha, Limited, D C 
Cal, 245 F Supp 152 

Proof of negligence unnecessary 
U S —Blow v Compagme Maritime Beige (Lloyd Roy¬ 
al) S A, CAVa, 395 F2d 74 

Burden on owner of vessel under bare-boat 
charter 

U S —Guzman v Pirchmlo, Puerto Rico, 82 S Ct 1095, 
369 US 698, 8 LEd 2d 205-Miller v Union 
Barge Line Corp, DC Pa, 299 FSupp 718 

Burden on owner to show seaworthiness 

U S —City of New York v Morama No 12, Inc, 
D C N Y, 357 F Supp 234 
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4. US —Femgno v Ocean Transport Limited, C A 

N Y, 309 F 2d 445—Datnanti v A/S Inger, C A 
NY, 314 F2d 395, cert den 84 SCt 46, 375 
US 834, 11 LEd 2d 64 

In separate action against employer 
U S —American Export Lines, Inc v Atlantic & Gulf 
Stevedores, Inc, CAVa, 313 F2d 414, cert den 
83 SCt 1525, 373 US 924, 10 LEd 2d 422 

5. US—Berti v Compagme De Navigation Cypnen 

Fabre, CANY, 213 F2d 397—Bailey v Kawa- 
saki-Kisen, KK, CALa, 455 F2d 392, app 
after remand 478 F 2d ?39 

Evidence held admissible 
(4) U S —Moore-McComuck Lines, Inc v Mary¬ 
land Ship Ceiling Co , C A Md, 311 F 2d 663—Thomp¬ 
son v. Calmar SS Corp, DC Pa, 216 FSupp 234, 
affd , C A , 331 F2d 657, cert den 85 S Ct 259, 379 
U.S 913, 13 LEd 2d 184—Provenza v American Ex¬ 
port Lines, Inc , C A Md, 324 F 2d 660, cert den 84 
SCt 970, 376 US 952, 11 LEd 2d 971—Barnes v 
Reden A/B Frednka, C A Vi, 350 F 2d 865, cert den 
86 SCt. 895, 383 US 910, 15 LEd 2d 665—Albanese 
v N V Nederl Amenk Stoomv Maats, D C N Y , 279 
F Supp 635—Earles v Union Barge Line Corp, D C 
Pa, 321 FSupp 1329 

Md—Frazier v Waterman SS Corp, 112 A 2d 221, 
206 Md 434 

Wash —Vogel v Alaska S.S Co , 419 P 2d 141, 69 
Wash 2d 497—Cresap v Pacific Inland Nav Co, 
469 P.2d 950, 2 WashApp 548, affd, 478 P 2d 
223, 78 Wash 2d 563 
Evidence held inadmissible 
(3) U.S—Phipps v NV, Nederlandsche Amen- 
kaansche Stoomvart, Maats, C A Or, 259 F2d 143 
Thompson v. Calmar S S Corp, C.A Pa, 331 F 2d 657, 
cert den 85 SCt 259, 379 US 913, 13 LEd 2d 184 
Minn.—!Sorenson v. Cargill, Inc,, 163 NW2d 59, 281 
Minn 480 

Exclusion held not prejudicial 

U.S—Manhat v, U.S., CANY., 220 F2d 143, cert 
den 75 SO 900, 349 US 966, 99 LEd 1288 

Conditions subsequent to accident 
U S —Cardali v A/S Glittre, C A N Y, 360 F 2d 271 
Safety regulations relevant 
Wash —Cresap v Pacific Inland Nav Co, 478 P 2d 
223, 78 Wash 2d 563. 

8. US—Isaacson v Jones, CA Wash, 216 F2d 599 
—Koivunen v States Lise, CAOr, 371 F.2d 
781—Perkins v. Union Barge Line Corp., C.A 
Ohio, 373 F 2d 714—Patterson v EsSo Jamestown, 
D.CLa., 274 FSupp 854—Mendoza v. A/S J 
Ludwig Mowinckeis Reden, D.C.N Y, 293 
FSupp. 1319. 

Evidence held sufficient 

(3) Other evidence 

US.—Drake v, E 1 DuPont deNemours & Co,, C A. 
Tex 432 F,2d 276—Brisco v American President 
Lines, Limited, DCCal, 325 FSupp 1259 
Minn,—Sorenson v Cargill, bn, 163 NW2d 59, 281 
Minn. 480 

Wash—Adler v, University Bwt Mart, Inc f , 387 P *d 
509, 63 Wash 2d 334. 
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Evidence held insufficient 

(1) US—Seitz v The Captantonis, DCOr, 203 
FSupp 723 

(3) Other evidence 

U S —Brattoli v Kheel, D C N Y, 302 F Supp 745- 
Damels Townmg Service, Inc v Nat Hamson 
Associates, Inc, D C Fla, 303 F Supp 1065, affd, 
CA, 432 F2d 103 

9. Evidence held sufficient 

U S — Lanciotti v Matson Nav Co, D C Cal, 132 
FSupp 812 

Absolute certainty not reqmred 
U S —Brattoli v Kheel, D C N Y, 302 F Supp 745 

10. US —McDonald v Dingwall Shipping Co, DC 
Tex, 135 FSupp 374—Esposito v The Fembay, 
DCNY, 168 FSupp 568—Wilson v Societa 
Itahana de Annamento (Sidanna), D C Cal, 279 
FSupp 945, affd, CA, 409 F2d 484 

page 846 

11. US—Mendoza v A/S J Ludwig Mowinckeis 
Reden, DCNY, 293 FSupp 1319 

Evidence held insufficient 

(2) US—Sheckard v Empresa Nacional Elcano, 
SA, DCNY, 191 FSupp 289 

Evidence held sufficient 

US—US Lines Co v King, CA Va, 363 F2d 658— 
Wilson v Societa Itahana de Annamento (Sidar- 
ma), DCCal, 279 FSupp 945, affd, CA, 409 
F 2d 484 

12. Evidence held sufficient 

(1) U S —American Commercial Lines, Inc v Eu- 
say, C A La, 395 F 2d 717—Lettsome v US,CAFla, 
411 F2d 917, app after remand 434 F2d 907, app 
after remand 453 F 2d 395—Cleary v U S Lines Co, 
CANY, 411 F2d 1009—Brattoli v Kheel, DCNY, 
302 F Supp 745—Stewart v Steamer Blue Trader, C A 
Mass, 428 F 2d 361—Horton v Horton, Inc vT/SJ 
E Dyer, CATex, 428 F2d 1131, cert den 91 SCt 
461, 400 US 993, 27 LEd 2d 441—Smith v Olsen & 
Ugelstad, D C Mich, 324 F Supp 578 

Alaska—Taylor v Alaska Rivers Nav Co, 391 P 2d 15 
Or—Lang v Coastwise Line, 294 P2d 341, 206 Or 
667 

(2) U S —Greene v Skibs A/S Mandevdle, D C S C, 
186 FSupp 459, motion den 188 FSupp 65, affd, 
C A, 292 F 2d 393—Green v Skibs A/S Mandevdle; 
DCSC, 188 FSupp 65—Massa V CA Venezuelan 
Navigacion, DCNY, 209 FSupp 404, affd in part 
and revd in part on oth grds, C A, 332 F 2d 779, cert 
den 85 SCt 262, 379 US 914, 13 LEd 2d 186 

(3) U S —Machdlo v New York Cent R Co, D C 
N Y , 200 F Supp 805—DiBello v Reden A/B Svenska 
Lloyd, CANY, 371 F2d 559 

Evidence held insufficient 

(1) US—Lowe v California Co, DCLa, 296 
F Supp 1264—Hines v Bristol City Line, C A Pa, 422 
F2d 668 

(2) U S —Wilson v Societa Itahana de Annamento 
(Sidarma), D.CCal, 279 FSupp 945, affd, CA, 409 
F2d 484 

13 . US—Royal Mail Lines, Limited v Peck, CA 
Cal, 269 F2d 857 

Evidence held sufficient 
U S —Pedersen v The Bulklube, D C N.Y, 170 F Supp 

462, affd, CA, 274 F2d 824, cert den 81 SCt 
44, 364 US 814, 5 LEd.2d 46 

(1) Miss —Ingalls Shipbuilding Corp v McDougald, 
228 So 2d 365 

Evidence held insufficient 

US,—Abruzzo v US, DCNY, 254 FSupp 134 
Injury to longshoreman or stevedores 
(1) U.S.—Waterman S Sr Corp v Casbon, C A La, 
417 F2d 1040—Hartnett v Reiss SS Co, C AN Y, 
421 F2d 1011, cert den 91 S Ct, 49, 400 U S 852, 27 
L Ed, 2d 90—Domerackt v Humble OU A Refining Co 
D C.Pa, 312 F Supp 374, affd., C A , 443 F 2d 1245, 
oert. den 92 SCt 212, 404 US 883, 30 LEd2d 165 
Cal,—Davis v Matson Nav Co, 68 Cal Rptr 434, 262 
C A 2d 25. 
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(2) U S —Pereda v Grace Line, Inc, 248 N Y S 2d 
835, 25 AD 2d 873—Wilson v Societa Italiana de 
Armamento (Sidarroa), C A La, 409 F 2d 484—Bowser 
v Lloyd Brasilenro SS Co, C A La, 417 F2d 779 

(3) V S —Hugev v Dampskisaktieselskabet Interna¬ 
tional, D C Cal, 170 F Supp 601, affd, C A, 274 F 2d 
875, cert den 80 Sa 1237, 363 US 803, 4 LEd 2d 
1147 

(4) US—Osnovitz v US, DC Pa, 103 FSupp 
238, affd, CA, 204 F2d 654 

(7) Other matters 

US—Abruzzo v US, DCNY, 254 FSupp 134 

Hatches 

(1) U S —Purcell v Waterman S S Corp, C A N Y, 
221 F 2d 953—Waterman S S Corp v Brady-Hamilton 
Stevedore Co, D C Or, 243 F Supp 298 
Cal—O’Hey v Matson Nav Co, 288 P2d 81, 135 
C A 2d 819 

14. Evidence held insufficient 

us—Gmliano v US, DCNY, 117 FSupp 610 
NY—Clark v Iceland SS Co, 179 NYS2d 708, 6 
AD2d 544, rearg and app den 182 NYS2d 
295, 7 AD 2d 837 

15. Evidence held sufficient 
US—Read v US, CA.Pa, 201 F2d 758 
Evidence held insufficient 

US—St Claire v Mid-Continent Barge Lines Co, 
DC Minn, 249 FSupp 938 
Iqjury to longshoremen or stevedores 

(1) US—Brabazon v Belships Co, Limited, Skibs 
A/S, CAPa, 202 F2d 904—Hagans v Farrell Lines, 
Inc, C A Pa, 237 F 2d 477—Belhsano v US,, CA 
NJ, 245 F2d 869—American Export Lines, Inc v 
Revel, C A Va, 266 F 2d 82—De Van v Pennsylvania 
R CO, DC Pa, 167 FSupp 336—Ray v Compama 
Naviera Continental, S A, D C Md, 203 F Supp 206— 
Rodriguez v Coastal Ship Corp, DCNY, 210 
FSupp 38—Martin v N V Komnklyke Neder- 
landsche Stoomboot Maatschappy, DC Tex, 264 
FSupp 412 

(2) US—Affatati v The Havfalk, DCNY, 146 
F Supp 49, affd, C A, 238 F 2d 388—Hansen v Pacif¬ 
ic Far East Line, Inc, D C Cal, 209 F Supp 685—Bur¬ 
gess v Farrell Lines, Inc, DCMd, 215 FSupp 319, 
affd, CA, 335 F2d 885, cert den 85 SCt 729, 379 
U S 1004, 13 L Ed 2d 706—Robinson v Victory Cam¬ 
era, Inc, DCNC, 307 FSupp 578 

Coast guard regulations as evidence of due care 
US—Delta Engineering Corp v Scott, C.ALa, 322 
F2d ll, reh den 325 F2d 432, cert den 84 SCt 
1164, 377 US 905, 12 L Ed 2d 176 
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16. US—Famum v S/S Oslofjord, DC N.Y, 220 
FSupp 199—Jones v Moore-McCormack Line, 
Inc, DCNY, 291 FSupp 888 
Miss—Ingalls Shipbuilding Corp v McDougald, 228 
So 2d 365 

Evidence held sufficient 

U S.—Scott v S S Ciudad Ibaque, D C La, 285 
FSupp 613, affd, CA, 426 F2d 1105—Domer- 
acki v Humble Oil & Refining Co, D C Pa, 312 
F Supp 374, affd, C A, 443 F 2d 1245 Cert den 
92 SCt 212, 404 US 883, 30 L Ed 2d 165 
N Y —Colban v Pctterson Lighterage &. Towing Corp, 
279 N Y.S 2d 735, 19 N Y 2d 794, 226 N E 2d 541 
Evidence held insufficient 
U S —CharlcvtUe v Compama Navigacton Castro Riva 
S A Panama, RP, DC La, 201 FSupp 115 
Injury to longshoremen and stevedores 

(1) US—Martin v N V Komnklyke Nederlandsche 
Stoomboot Maatschappy, DC Tex, 264 F.Supp 412- 
La Capua v Compagnic Mantime Beige, D C N Y, 286 
FSupp 980, affd in part, revd in part on oth grds 
CA, 427 F2d 244 

N.Y —Thompson v Ene R Co, 227 NYS2d 80, 33 
Misc,2d 514 

(2) U S.—Osnovitz v U.S, supra, n 13—U S v 
Luehr, C.A.Cal, 208 F2d 138—Mancim v US, D.C 
NY, 115 F.Supp 605—Grcnawalt v South African 
Manne Corp ,% d.c n y, HO fs/upp 432, affd, C A, 


243 F2d 575—Gomez v The Dorothy, DC Puerto 
Rico, 183 FSupp 499—Grant v Cia Anomma Venezo- 
lana de Navegacion, C A La, 343 F 2d 757 

18. Evidence held insufficient 

US—Scott v SS Ciudad Ibaque, D C La, 285 
F Supp 613, affd, C A , 426 F 2d 1105 

19. US—Caputo v Kheel, DCNY, 291 FSupp 
804—Reed v MV Foylebank, C A La, 415 F 2d 
838, cert den 90 SCt 909, 397 US 910, 25 
LEd 2d 91, reh den 90 SCt 1256, 397 US 
1030, 25 L Ed 2d 543—Hudnck v American Ex¬ 
port Lines, Inc, DC Pa, 321 FSupp 1182— 
Smith v Olsen & Ugelstad, D C Mich, 324 
FSupp 578 

Wash —Cresap v Pacific Inland Nav Co, 478 P 2d 
223, 78 Wash 2d 563 

20. US—Lowry v A/S D/S Svendborg, CAPa, 
396 F 2d 850—La Capna Compagme Mantime 
Beige, DCNY, 286 FSupp 980, affd in part, 
revd in part on oth grds, C.A, 427 F 2d 244— 
Mendoza v A/S J Ludwig Mowinckels Reden, 
D C N Y, 293 F Supp 1319—Rapisardi v United 
Fruit Co, DCNY, 300 FSupp 942 

Fall from ladder 

Wash —Cresap v Pacific Inland Nav Co , 469 P 2d 
950, 2 Wash App 548 Affd, 478 P2d 223, 78 
Wash 2d 563 

Fall through hatch 

Cal—O’Hey v Matson Nav Co, 288 P2d 81, 135 
C A 2d 819 

21. U S —Henderson v Reading Co , D C Pa, 150 
F Supp 437—Lewis v Mantime Overseas Corp, 
DC Or, 163 FSupp 453—Amato v US, DC 
N Y, 167 F Supp 929—Gomez v The Dorothy, 
D C Puerto Rico, 183 F.Supp 499—Cook v The 
Wasaborg, D C Or, 189 F Supp 464—Lamazza v 
US,DCNY, 190 F Supp 692—Ray v Compa¬ 
ma Naviera Continental, SA, DC.Md, 203 
F Supp 206—Neal v Lykes Bros. S.S Co, C A 
Tex., 306 F2d 313—Skibmski v Waterman SS. 
Corp, CANY, 360 F.2d 539, cert den 87 S Ct 
2027, 387 U S 921, 18 L Ed 2d 975—Candiano v 
Moore-McCormack Lines, Inc., DCNY, 251 
FSupp 654, affd, CA, 382 F2d 961, reh den 

386 F 2d 444, cert den. 88 S a 1416, 390 U.S 
1027, 20 L Ed 2d 284—Haynes v Reden A/S 
Aladdin, DC Tex, 254 FSupp 185, affd, C A, 
362 F2d 345, cert den 87 SCt 731, 385 U.S 
1020, 17 L Ed 2d 557—Guld & South Am SS 
Co v Simmons, C A La , 394 F 2d 504—Ameri¬ 
can Commercial Lines, Inc v Eusay, C A La , 395 
F.2d 717—Rapuardi v United Fruit Co, DC 
N Y, 300 F Supp 942 

La—Perry v Baltimore Contractors, Inc, 202 So 2d 
694, wnt ref 204 So 2d 579, 251 La 405, cert den 
88 S O 1419, 390 U S 1028, 20 L Ed 2d 285 
N Y —Thompson v Ene R Co, 227 N Y S 2d 80, 33 
Misc 2d 514 
Fall through hatch 

(2) US—Moore v The American, DCNY., 146 
FSupp 69—Massaro v U S Lines Co, C A Pa., 307 
F2d 299 

Not contributing factor m accident 
Cal —Flores v Pacific Island Transport Lines, 57 Cal. 
Rptr 73, 248 C A 2d 812, cert, den 88 SCt. 96, 
389 US 831, 19 L Ed 2d 88 

22. US—Isaacson v Jones, C A Wash, 216 F2d 
599—Wilson v Societa Italiana de Armanento 
(Sidarma), CA.La, 409 F2d 484—Scott v SS 
Ciudad Ibaque, DC La., 285 FSupp 613, affd, 
C A, 426 F 2d 1105 

Tex—William B Patton Towing Co v Spiller, Civ 
App, 440 SW2d 869 

23. U S —McNeil v Lehigh Valley R Co , C.A N.Y , 

387 F 2d 623, cert den 88 S Ct 1638, 390 U S 
1040, 20 L Ed.2d 302—Kelly v S S. Tyson Lykes, 
D C La, 283 F.Supp 277—Shaver Transp Co v 
Chamberlain, CA.Or, 399 F2d 893—Scott v S S 
Ciudad Ibaque, D.C La, 285 FSupp 613, affd, 
CA, 426 F2d 1105—Dillon v M. S Oriental 
Inventor, CA.La, 426 F2d 977, cert den 91 
SCt 140—Rapisardi v United Fruit Co, D.C 
N Y, 300 F Supp 942—Domeracki v Humble Oil 
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& Refining Co , D C Pa, 312 F Supp 374, affd, 
C A, 443 F2d 1245, cert den 92 SCt 212, 404 
U S 883, 30 L Ed 2d 165—Burrage v Flota Mer 
cante Grancolombiana, SA, CALa, 431 F2d 
1229—Stein v Sea-Land Services, Inc, CALa, 
440 F2d 1181 

Cal —Davis v Matson Nav Co, 68 Cal Rptr 434, 262 
C A 2d 25 

Minn —Sorenson v Cargill, Ind, 163 NW2d 59, 281 
Minn 480 

NY—Coppa v Royal Netherlands S.S Co, 128 NY 
S 2d 662, 283 App Div 807 

Fall through hatch 

U S —Hebert v D/S Ove Skou, D C Tex, 232 F Supp 
277, affd in part and revd in part on oth grds, 
CA, 365 F2d 341, cert den 91 SCt 139, 400 
US 902, 27 L Ed 2d 139—Waterman S S Corp v 
Brady-Hamilton Stevedore Co, D C Or, 243 
FSupp 298 

24. US —Patterson v Esso Jamestown, DCLa, 274 
FSupp 854—Wilson v Societa Italiana de Ar 
mamento (Sidarma), DCCal, 279 FSupp 945 
Affd, CA, 409 F2d 484—Henley v Wheless 
Drilling Co, C A La, 396 F 2d 503—Hill v Flota 
Mercante Grancolombiana, SA, CALa, 405 
F2d 878, cert den 89 Sa 1995, 395 US. 934, 
23 LEd2d 449—Shannon v Steamship Ulua, 
D C La, 285 F Supp. 16—Lettsome v U S, CA 
Fla, 411 F2d 917, app after remand 434 F2d 
907, app after remand 453 F 2d 395—Robinson v 
Victory Camera, Inc, D C N C„ 307 F.Supp 578 
—Wheeler v Lykes Bros S S Co, C.A La, 431 
F.2d 570, cert, den 91 SCt. 1376, 402 US 922, 
28 L Ed 2d 661—Robichaux v Kerr McGee Oil 
Industries, Inc, D C La, 317 F.Supp 587—Smith 
v Olsen & Ugelstad, D.C Mich, 324 F Supp 578 

N Y —Salmond v Isbrandtsen Co, 144 N Y S 2d 578, 
286 App Div 1015, cert den 76 S Ct. 1033, 351 
U S 968, 100 L Ed. 1487—Parsons v State, 295 
N YS 2d 383, 31 AD 2d 596 

Fall through hatch 

U S —Pignataro v. Waterman S.S. Corp, C A N.Y, 194 
F 2d 404, cert den. 73 S.Ct 32, 344 U S 829, 97 
L.Ed. 645—Hines v Bristol City Line, CAPa, 
422 F 2d 668 

Mere happening of accidents 

U S —Tanzi v Deutsche Dampfschiffahrtv-Gesellschaft 
Hansa v International Terminal Operating Co., 
Inc, D.C N Y, 355 F.Supp 432 

25. U S —Ondato v Standard Oil Co, C.A.N Y„ 210 
F2d 233—Ignatyuk v, Tramp Chartering Corp, 
DCNY, 133 FSupp. 854, affd., CA, 250 F2d 
198—Henderson v Reading Co., DC Pa., 150 
FSupp 437—Revel v. American Export Lines, 
Inc, D C Va,, 162 F Supp. 279, motion den, C A., 
262 F 2d 122, affd 266 F2d 82—Hightower v 
Matson Nav Co, D.CCal, 178 F.Supp 424- 
Wyborski v Bnstol City Line of Steamships, Lim¬ 
ited, DCMd, 191 F.Supp 884—Thompson v, 
Calmar SS. Corp, C.APa., 331 F2d 657, cert 
den 85 $ a 259, 379 U.S. 913, 13 LEd,2d 
184—Compania Anomma Vcnczolano de Navega 
cion v. Matthews, CA.La, 371 F2d 971, cert, 
den 88 S.Ct 37, 389 U.S. 820, 19 L,Ed2d 71- 
Splosna-Plovba v Garcia, CACal., 390 F2d 41 
—Scott v. S.S. Ciudad Ibaque, DC La, 28S 
F.Supp. 613, affd, C A., 426 F.2d 1105—Simpson 
v Knut Knutsen, O A S., DC Cal., 296 F Supp, 
1308, affd in part, remd in part, C.A., 444 F.2d 
523—Domeracki v Humble Oil A Refining Co, 
DC.Pa, 312 F.Supp 374, affd, C.A, 443 F.2d 
1245, cert den 92 S Ct 212, 404 U.S 883, 30 
L Ed 2d 165 

Cal-O’Hey v, Matson Nav Co, 288 P,2d 81, 133 
CA.2d 819—Flores v Pacific Island Transport 
Lines, 57 Cal Rptr 73, 248 C A,2d 812, cert. den. 
88 S.Ct 96, 389 U.S. 831, 19 L.Ed.2d 88 

Evidence held to show unseaworthiness not 
cause of injury 

U.S—Fox V The Moremacwind, CA.Va., 285 F.2d 
222—Wilson v Societa Italiana de Armamento (Si 
danma), D C Cal., 279 F.Supp 945. affd, C.A, 409 
F 2d 484—Debose v. MS Loppersum, CA.La., 438 
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F2d 642, cert den 92 SO 196, 404 US 885, 30 
L Ed 2d 168 

Evidence held insufficient 

U S —Hill v American President Lines, Limited, D C 
Va, 194 FSupp 885—Hudson SS Co v Ayala 
Colon, C A Puerto Rico, 314 F2d 44—Moram v 
Agatha Fisheries, Inc, DC Mass, 213 FSupp 
257—Burgess v Farrell Lines, Inc, DCMd, 215 
F Supp 319, affd, C A , 335 F 2d 885, cert den 85 
SCt 729, 379 US 1004, 13 LEd2d 706—US 
Lines Co v Nacirema Operating Co, D C Mass, 
215 FSupp 627—Farnum v S/S Oslofjord, DC 
NY, 220 FSupp 199 

26. US—Reddick v McAllister Lighterage Line, 
Inc, C A N Y„ 258 F,2d 297, cert den 79 S Ct 
235, 358 US 908, 3 LEd.2d 229 

Evidence held sufficient 

(3) To show other matters 

U S —Scott v SS Ciudad De Ibague, C A La, 426 F 2d 
1105 

Evidence held insufficient 

U S —Wtyek v Compama Sud Americana De Vapores, 
DCMd, 224 FSupp 853—Jones v NV Neder- 
landsch-Amenkaansche Stoomvaart Maatschappy, 
C A.Pa., 374 F 2d 189, cert den 87 S Ct 2114, 388 
US. 911, 18 LEd 2d 1349—Maillard v American 
Export Isbrandtsen Lines, Inc, C.A N Y, 406 F 2d 
322. 

27. U S —McKinley v Skibs A/S Arizona, D C Pa, 
286 F Supp 691 

Evidence held sufficient 

U S.—Albanesc v N V Nederl Amenk Stoomv 
Maats., D C N Y, 279 F Supp 635—Dunn v Ove 
Skou Reden A/S, D C Pa., 45 F R D 18 

(2) To show freedom from negligence 

U.S.—Moore-McCormack Lines, Inc. v. Maryland Ship 
Ceiling Co, C.A Md, 311 F 2d 663—Scott v S S 
Ciudad Ibaque, DC.La, 285 F.Supp. 613, affd, 
CA., 426 F2d 1105—Waterman SS Corp v 
Casbon, C.A.La, 417 F,2d 1040 

(3) To show fault of defendant precluding indemnity 

U.S —Drake v. E I DuPont deNemours & Co , C A 

Tex., 432 F 2d 276 
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28. U.S —Moran v. The Georgie May, D C Fla, 164 
FSupp 881—Marshall v Isthmian Lines, Inc, 
C.A Tex, 334 F 2d 131—Lecklikner v, Tramandi- 
na Compama-Naviera, SA, CAPa., 390 F2d 
174_Pol)er v Thorden Lines A/B, D C Pa, 336 
F,Supp. 1231 

Deferment of issue 

U.S.—Franoeae v. U.S., D C N Y, 229 F Supp 10 

Interrogatories 

U.S — Boldunan v. A/B Svenska Amenka Limcn, D C 
Pa., 246 RSupp. 413. 

Rehearing 

US.—Jones v. N.V Nederlandsch-Amenkaansche 
Stoomvaart Maatschappij, CA.Pa, 374 F.2d 189, 
oert den. 87 S.Ct. 2114, 388 U.S. 911, 18 LEd.2d 
1349. 

New trial 

U.S.—Peterson v. Calmar S.S. Corp, DC Pa., 296 
RSupp, 8. 

29. U.S.—Carroll v. Frontcra Compama Naviera, 
S.A., D.C.Pa., 258 RSupp 747, affd. m part and 
revd, in part on oth. grd*., CA, 390 F 2d 311— 
Nagiii v. Waterman SS. Corp, CAPa, 390 F,2d 
178 —Napoliuno v Com pan ia Sud Americana De 
Vapores, C.A.N Y , 421 F.2d 382-Telfair v Zim 
Israel Nav. Co, C A Fla, 428 F2d 127, cert den 
91 S.Ct 568, two cases, 400 U.S, 1009,27 U.Ed.2d 
622—Shaw v. Lauritzen, CA.Pa., 428 F.2d 247— 
Riven v. Angf. A/B Tiffing, CA.Fla, 450 F2d 
12—Grayson v. Management A Shipping Trans¬ 
port, Inc, D.CAla, 330 RSupp. 30. 

Cal.—Sea-Land Service, Inc v Matson Terminal Co, 
61 CakRptr. 756, 253 C A.2d 885. 

Ohio—Allan v, Mergard. 187 N.E.2d 27, 174 Ohio St. 
132. 


Or—Brown v Westfal-Larsen A Co, 383 P2d 1003, 
235 Or 64 

Status of injured person 

(3) Other matters 

Cal —Smith v Union Oil Co, 50 Cal Rptr 499, 241 
C A 2d 338, cert den 87 S a 291, 385 US 931, 
17 L Ed 2d 213 

Question whether conduct of shipowner fore¬ 
closed indemnity 

U S —McNamara v Weichsel Dampschiffahrts AG 
Kiel, Germany, C A N Y, 293 F 2d 900—Albanese 
v N V Nederl Amenk Stoomv Maats, D C N Y, 
279 FSupp 635—Humble Oil & Refining Co v 
Philadelphia Ship Maintenance Co, CAPa, 444 
F 2d 727, on remand, 342 F Supp 786 

Seaworthiness 

US—Jefferson v Taiyo Katun, KK, CATex, 310 
F 2d 582, cert den 83 S a 1091, 372 U S 967, 10 
L Ed 2d 130—Thompson v Calmar SS Corp, 
DC Pa, 216 FSupp 234, affd, CA, 331 F2d 
657, cert den 85 Sa 259, 379 US 913, 13 
L Ed 2d 184 

Cal —Pollock v Standard Oil Co of Cal, 42 Cal Rptr 
128, 231 C A2d 714 

NY—Milm v US Lines, Inc, 291 NE2d 144, 31 
N Y 2d 336, 338 N Y S 2d 905 

Whether vessel is out of navigation 

Cal —Pollock v Standard Oil Co of Cal, 42 Cal Rptr 
128, 231 C A 2d 714 

Failure or refusal to direct verdict held proper 

U S —Logan v Empresa Lmeas Mantiraas Argentinas, 
C A Mass, 353 F 2d 373, cert den 86 S Ct 1276, 
383 US 970, 16 LEd 2d 310—Boldunan v A/B 
Svenska Amenka Limen, D C Pa, 246 F Supp 413 
—Judith Ann Libenan Transport Corp v Craw¬ 
ford, C A Or, 399 F 2d 924. 

Breach of warranty by stevedore 

US—Albanesc v NV Nederl Amenk Stoomv 
Maats , D.C N Y, 279 F Supp 635—Delaneuville 
v Simonsen, C A. La, 437 F 2d 597—Humble Oil 
& Refining Co v Philadelphia Ship Maintenance 
Co, C A Pa, 444 F.2d 727, on remand, 342 
F Supp 786—Evans v Carolina Shipping Co, C A 
SC, 451 F2d 188—Evans v Overseas Mantune 
Co., DCSC, 330 FSupp 654, affd, CA, 451 
F 2d 188. 

Effect of health and safety regulations 

U.S—Venable v A/S Forenede Dampskibsselskab, 
C.A Va, 399 F 2d 347 

Navigational status of vessel 

U S —Delome v Union Barge Line Co, C A Tex, 444 
F 2d 225, cert den 92 S Ct 534, 404 U S 995, 30 
L Ed 2d 547 
Status of employee 

U S —Powers v Bethlehem Steel Corp, C A Mass., 477 
F 2d 643, reh den, C A , 483 F.2d 963, cert den 
94 SCt 160, 414 US 856, 38 LEd2d 106 

30. US—Mollica v Compania Sud-Americana De 
Vapores (Chilean Line), C A N.Y, 202 F 2d 25, 
cert, den 73 SO 952, 345 US 965, 97 L.Ed 
1384 —United New York A New Jersey Sandy 
Hook Pilots Aas’n v Halecki, N J & N Y, 79 
S.Ct. 517, 358 U.S 613, 3 LEd,2d 541—Litwi- 
nowicz v Weyerhaeuser SS Co., DC Pa, 179 
F Supp. 812—Hagans v Ellerman A Bucknall S S 
Co., C A Pa, 318 F2d 563—Grace Lines, Inc v 
Port Everglades Terminal Co, GA Fla, 324 F 2d 
699—Parker v. US, DCOr, 223 FSupp 647— 
Marshall v. Isthmian Lines, Inc., GA Tex* 334 
F.2d 131—Compama Trasatlantica Eapanola, S A 
v, Melendez Torres, C A Puerto Rico, 358 F 2d 
209—Price v SS Yaracuy, C.A La,, 378 F2d 
136, on remand, D.C, 306 F.Supp 638~Naglis v 
Waterman S.S Corp, CAPa, 390 F2d 178— 
Hartnett v. Reiss S.S. Co,, CA N Y, 421 F 2d 
1011, cert den 91 SCt 49, 400 US 852, 27 
L.Ed 2d 90—Branch v, Schumann, C A Fla, 445 
F^d 175—Nosal v, Calmar S.S Corp, D C Pa, 
339 FSupp. 1235, affd., C.A, 475 F.2d 1395 

Mich.-Tbnez v, Willett, 115 NW2d 393, 366 Mich. 
465 
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Negligence of impleaded employer 
U S —Hodgson v Lloyd Brasileiro Patnmomo Nacion- 
al, CAPa, 294 F2d 32, cert den 82 SG 931, 
369 US 848, 8 LEd2d 8-Cia Mantima Del 
Nervion v James I Flanagan Shipping Corp, Ste¬ 
vedore Division, C A Tex, 308 F 2d 120—Close v 
Calmar SS Corp, DCPa, 44 FRD 398, affd, 
C A, 417 F 2d 264 

31, U S —Venable v A/S Det Forenede Dampskibs¬ 
selskab, C A Va, 399 F 2d 347 

33. US—Kulukundis v Strand, CAOr, 202 F2d 
708 

Cal—Sea-Land Service, Inc v Matson Terminal Co, 
61 Cal Rptr 756, 253 C A 2d 885 

34. US—McHoney v Marine Nav, Co, DCSC, 
137 FSupp 263, affd, CA, 233 F2d 769, cert 
den 77 SCt 231—Fishery US Lines Co, DC 
Pa, 198 F Supp 815—Domeracki v Humble Oil 
& Refining Co, DCPa, 312 FSupp 374, affd, 
CA, 443 F2d 1245, cert den 92 SCt 212, 404 
US 883, 30 L Ed 2d 165—Siderewicz v Enso- 
Gutzeit O/Y, C A Conn, 453 F2d 1094, cert 
den 92 S Ct 2441, 407 U S 912, 32 L Ed 2d 686 

Mo—Kiburz v Loc-Wood Boat A Motors, Inc, 356 
S W2d 882 

35. US—Ondatov Standard Oil Co, CANY, 210 
F2d 233—A H Bull SS Co v Dgon, 285 F2d 
936, 88 ALR2d 479—Rivera v Reden A/B 
Nordstjeman, C A Puerto Rico, 456 F2d 970, 
cert den 93 SCt 124, 409 US 876, 34 LEd2d 
128 

Evidence held insufficient to go to jury 

U S —Freitas v Pacific-Atlantic S S Co , C A Cal, 218 
F 2d 562—Filipek v Moore-McCormack Lines, 
Inc, CANY, 258 F2d 734, cert den 79 SCt 
605, 359 US 927, 3 L Ed 2d 629—Kent v SheU 
Oil Co, CALa, 286 F2d 746—Logan v A/S 
Havtor, CAVa, 328 F2d 84—McCall v States 
Marine Lines, Inc, C A La, 378 F 2d 366—Hines 
v Bristol City Line (Canada) Limited, D C Pa., 301 
F Supp 1394, afTd , C A, 422 F 2d 668 
Md—Frazier v Waterman SS Corp, 112 A 2d 221, 
206 Md 434 

NY—Milin v US Lines, Inc, 291 NE2d 144, 31 
NY 2d 336, 338 N YS2d 905 

Evidence held sufficient to go to jury 
U S -Moore-McCormack Lines, Inc v Maryland Ship 
Ceiling Co, CAMd, 311 F2d 663—Blow v 
Compagme Mantime Beige (Lloyd Royal) SA, 
CAVa, 395 F2d74 

Prerequisites for submission on last clear 
chance 

U S -Melton v O F Shearer A Sons, Inc, C A Ky, 436 
F2d 22 

36. US—McCown v Humble Oil A Refining Co, 
CAVa, 405 F2d 596, cert den 89 SO 1996, 
395 US 934, 23 LEd2d 449. 

N Y.—Colban v Petterson Lighterage A Towing Corp, 
279 N.Y S 2d 735, 19 N Y 2d 794, 226 N.E 2d 541 

Tex —Nederlandsch-Amenkaansche-Stoomvaart- 
Maatschappij, HoBand-America Line v Vassallo, Civ 
App, 365 S W 2d 650, err. ref no rev err Cert 
den 84 Sa 443, 375 US 952, 11 LEd2d 313 

Direction of verdict against owner held proper 
U.S—D’Amico v Lloyd Brasileiro Patnnomc Natio- 
nale, CANY, 354 F2d33 
US—US Lines Co v King, C A Va, 363 F 2d 658— 
Redovich v Cunard S S Co, C A N Y, 364 F 2d 
149 

, 37. Cross claim 

U S —Hartnett v Reiss S S. Co, C A N Y, 421 F 2d 
1011, cert, den 91 SCt 49, 400 US 852, 27 
LEd 2d 90 
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39, U.S —Nosal v Calmar S S Corp, D C Pa, 339 
FSupp 1235, affd, CA., 475 F2d 1395—Lee v 
Risen, CALa, 475 F2d 1251 
41. US—Pioneer SS Co v Hill, C A Ohio, 227 
F 2d 262—Rich v Ellerman A Bucknall S S Co, 
CANY, 278 F2d 704—Cooper v D/S A/S 
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Progress, DC Pa, 188 FSupp 578—Delpit v 
Nocuba Shipping Co, C A La, 302 F 2d 835, cert 
den 83 SO 262, 371 US 915, 9 LEd2d 173- 
Fitzgerald v Polish Ocean Lines, CAMd, 337 
F 2d 376—Compamo Trasatlantica Espanola, S A 
v Melendez Torres, C A Puerto Rico, 358 F2d 
209—Lettsome v US, CAFla, 411 F2d 917, 
app after remand 434 F 2d 907, app after remand 
453 F2d 395—Hartnett v Reiss SS Co, CA 
NY, 421 F2d 1011, cert den 91 SCt 49, 400 
US 852, 27 LEd2d 90 

Cal —Flores v Pacific Island Transport Lines, 57 Cal 
Rptr 73, 248 C A 2d 812, cert den 88 S a 96, 
389 US 831, 19 LEd2d88 
Mo —Nskas v Dean, App, 417 S W 2d 680 
Wash—Vogel v Alaska SS Co, 419 P2d 141, 69 
Wash 2d 497—Cresap v Pacific Inland Nav Co, 
469 P2d 950, 2 Wash App 548, affd, 478 P2d 
223, 78 Wash 2d 563 
Matters considered 

U S —Burrage v Flota Mercante Grancolombiana, 
S A, C A La, 431 F2d 1229 

43, NY —Colban v Petterson Lighterage A Towmg 
Corp, 264 N Y S 2d 403, 24 A D.2d 870, motion 
den 214 NE2d 785, 17 NY2d 506, 267 NY 
S2d 507, affd 226 NE2d 541, 19 NY 2d 794, 
279 N Y S 2d 735 

Choosing of dangerous passage 

(2) Other instances 

US —Palermo v Luckenbach SS Co, NY, 78 SQ 
1, 355 US 20, 2 LEd 2d 3, reh den 78 S.Ct 147, 
355 U S 886, 2 L Ed 2d 116, am 78 S Ct 337, 355 
US 910, 2 LEd2d 271 

44. U S —Cowan v Inland Waterways Corp, D C 
Ill., 121 FSupp 683—Wojciechowski v States 
Marine Corp of Del., D C Md, 155 F Supp 874 
—Scott v Isbrandtsen Co, CAVa, 327 F2d 
113—Williams v Arrow SS Corp., DC Va, 218 
FSupp 595—Barnes v Reden A/B Frednka, 
C A Va, 350 F.2d 865, cert den 86 S Ct 895, 383 
US. 910, 15 L Ed 2d 665—Mills v Mitsubishi 
Shipping Co, C A Tex., 358 F 2d 609, cert den 
87 S Q 1474, 386 US 1036, 18 L Ed 2d 600- 
US Lines Co v Williams, CAFla, 365 F2d 
332—Fenton v A/S Glittre, CANY, 370 F2d 
146, cert den 87 SO 2077, 387 US 944, 18 
LEd2d 1331—Mosley v Cia Mar Adra SA, 
DCNY, 257 FSupp 30, affd, CA, 362 F2d 
118, cert den 87 S Ct 292, 296, 385 U S 933, 17 
LEd2d 213—Satchell v Svenska Ostasiatiska 
Kompaniet, CAVa, 385 F2d 76—Naghs v. 
Waterman, SS Corp, CAPa, 390 F2d 178— 
Venable v A/S Det Forenede Dampskibsselskab, 
C A Va, 399 F 2d 347—Lundy v Isthmian Lines, 
Inc, CAVa, 423 F2d913 

Or—Lang v Coastwise Line, 294 P2d 341, 206 Or 
667 

Wash —Cresap v Pacific Inland Nav Co, 469 P2d 
95a 2 Wash App 548 Affd, 478 P2d 223, 78 
Wash 2d 563—Cresap v Pacific Inland Nav. Co, 
478 P2d 223, 78 Wash 2d 563 

Evidence held sufficient for jury 
US—Fatovic v Nederlandsch-Amendaansche Stoom- 
vaart, Maatschappy, C A N.J., 275 F 2d 188—Mas- 
sa v C A Venezuelan Navigacion, C A N Y, 298 
F 2d 239 

Evidence held insufficient for jury 
US—Fatovic v Nederlandsch-Amendaansche Stoom- 
vaart, Maatschappy, C A N J, 275 F 2d 188 

45, U.S —Hagans v Ellerman A Bucknall SS Co, 
CA.Pa, 318 F2d 563—Barnes v Reden A/B 
Frednka, CAVa, 350 F 2d 865, cert, den 86 
S.Ct. 895, 383 US 910, 15 LEd.2d 665 

However, seaworthiness is not submissive where 
worker is shown not to have been doing traditional 
seaman's work, 

U S —Murphy v National Bulk Carriers, Inc, D C Pa, 
310 FSupp 1246. 

46. U S —Bern v Compagme De Navigation Cypnen 
Fabie, C A.N Y„ 213 F 2d 397—Marshall v Isth¬ 
mian Lines, Inc, GATex, 334 F.2d 131—Nor¬ 
fleet v. Isthmian Lines, Inc., CANY., 355 F2d 
359—US Lines Co. v. Williams, CAFla, 365 


F 2d 332—DiBello v Reden A/B Svenska Lloyd, 
C A N Y , 371 F 2d 559—Koivunen v States Line, 
CAOr, 371 F2d 781—Gilchnst v Mitsui Sem- 
paku K K, C A Pa, 405 F 2d 763, cert den 89 

5 Ct 1195, 394 U S 920, 22 L Ed 2d 453—Shaw 
v Laqntzen, C A Pa, 428 F 2d 247 

Cal—Flores v Pacific Island Transport Lines, 57 Cal 
Rptr 73, 248 CA 2d 812, cert den 88 SCt 96, 
389 US 831, 19 L Ed 2d 88 

N C—Ormond v Crampton, 191 SE2d 405, 16 N C 
App 88, 67 A L R 3d 754, cert den 192 S E 2d 
194, 282 N C 304 

Safety and health regulations 

U S —Provenza v Amencan Export Lines, Inc , C A 
Md, 324 F 2d 660, cert den 84 S Ct 970, 376 U S 
952, 11 LEd2d 971—De Thomas v Delta SS 
Lines, Inc, DC Puerto Rico, 58 FRD 335 

Wash —Cresap v Pacific Inland Nav Co, 469 P 2d 
950, 2 Wash App 548 Affd, 478 P2d 223, 78 
Wash 2d 563—Cresap v Pacific Inland Nav Co, 
478 P 2d 223, 78 Wash 2d 563 

47. U S —Provenza v Amencan Export Lines, Inc, 
CAMd, 324 F2d 660, cert den 84 SCt 970, 
376 US 952, 11 LEd 2d 971—BlassmgiU v 
Waterman S S Corp , C A Cal, 336 F 2d 367— 
McQuaid v U S, C A N J , 337 F 2d 483 

Wash—Cresap v Pacific Inland Nav Co, 469 P2d 
950, 2 Wash App 548 Affd, 478 P.2d 223, 78 
Wash 2d 563 

48. U S —Edwards v Steinns, C A Va, 207 F 2d 734 
—Macartney v Compagme Generale Transatlan¬ 
tic, C A Or, 253 F 2d 529—Pope A Talbot, Inc 
v Cordray, C A Wash, 258 F 2d 214—Norfleet v 
Isthmian Lines, Inc C A.N Y , 355 F 2d 359— 
Dziedzma v Dolphin Tanker Corp, C A Pa, 361 
F,2d 120 

Instructions held erroneous 

US—US Lines Co v Williams, C.A.Fla., 365 F2d 
332—Raden A/B Nordsyeman v Crescent Wharf 

6 Warehouse Co., C A.Cal,, 372 F 2d 674—Carroll 
v Frontera Compama Nawiera, S A, C A Pa, 390 
F 2d 311—Lowry v A/S D/S Svendborg, C A Pa , 
396 F2d 850—Judith Ann Liberian Transport 
Corp v Crawford, C A Or, 399 F 2d 924 

Cal -Sea-Land Service, Inc v Matson Terminal Co, 
61 Cal.Rptr 756,253 C A 2d 885 

Requested instructions held improperly refused 

US—McKinley v Skibs A/S Arizona, DC.Pa., 286 
F.Supp 691 

Cal —Sea-Land Service, Inc v Matson Terminal Co, 
61 Cal Rptr 756,253 CA2d 885 

Instructions held proper 

U S —Gilchrist v Mitsui Sempaku K K , C.A Pa, 405 
F 2d 763, cert den 89 S Ct 1195, 394 U S. 920, 22 
LEd 2d 453—Duncan v Transeastem Shipping 
Corp, C A La , 413 F 2d 1023—Hartnett v, Reiss 
SS Co., C.A.N.Y, 421 F2d 1011, cert, den 91 
SCt 49, 400US. 852, 27 LEd 2d 90. 

Wash—'Vogel v Alaska SS Co, 419 P2d 141, 69 
Wash 2d 497 

Instructions as to seaworthiness held not erro¬ 
neous 

U.S—Spano v N, V Koninklyke Rotterdamsche 
Lloyd, C A.N Y„ 472 F 2d 33. 

Cal —O’Hey v Matson Nav Co, 288 P2d 81, 135 
C A.2d 819 

Wash —Tarabochia v Johnson Line, Inc, 440 P 2d 187, 
73 Wash 2d 751. 

Instructions held too favorable to shipowner 

Cal —O'Hcy v Matson Nav Co, 288 P2d 81, 135 
C A 2d 819 

Requested instructions held properly refused 

U S —Franske D/S, C A La, 479 F.2d 288 

Tex—Archey v Nederlandsch-Amenkaansche Stoom- 
vaart Maatschappy (Holland-Amenca Line), Civ 
App, 354 S W.2d 688, err ref no rev err., cert 
den 83 SCt 299, 371 US 929, 9 LEd 2d 236 

Contributory negligence 

(2) Other instructions 
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U S —Sizemore v U S Lines Co, D C Pa, 213 F Supp 
76, affd, C A, 323 F 2d 774—Almaraz v Univer 
sal Manne Corp, C A Or, 472 F 2d 123 
Instructions distinguishing operational negli- 
gence and unseaworthiness held improper 
U S —Venable v A/S Det Forenede Dampskibsselskab, 
CAVa, 399 F.2d 347 

Instructions as to seaworthiness held erroneous 
U S —Moore v South African Manne Corp, Ltd, C A 
Ala, 469 F2d 280 
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49. U S —Bertt v Compagme De Navigation Cypnen 
Fabre, CANY, 213 F2d 397—Macartney v 
Compagme Generale Transatlantique, CAOr., 
253 F 2d 529—Kyzar v Vale Do Ri Doce Navega 
cai, S A, C A La, 464 F 2d 285, cert den 93 
S O 1367, 410 U S 929, 35 L Ed 2d 591 
Wash—Vogel v Alaska SS Co, 419 P2d 141, 69 
Wash 2d 497 

Instruction held not misleading 
U S —Moore-McCormack Lines, Inc v Maryland Ship 
Ceiling Co, C A Md, 311 F 2d 663 
Instructions not inconsistent 
U S —Santiago Martinez v Compagme Generale Tran¬ 
satlantique, CA.Puerto Rico, 517 F.2d 371, cert 
den 96 SCt. 773, 423 V S 1048, 46 L Ed 2d 636 

51. Wash —Zukowsky v Brown, 488 P2d 269, 79 
Wash 2d 586 

52. U S—Weyerhaeuser S S Co v Nacirema Operat 
mg Co, NY, 78 S.Ct 438, 355 US, 563, 2 
LEd 2d 491—Royal Mail Lines, Limned v Peck, 
C A.Cal, 269 F 2d 857—Furness, Withy A Co v. 
Carter, CAWash, 281 F2d 264, 1 ALR3d 
636—Roper v U S, C A Va, 282 F 2d 413, affd 
82 SCt 5, 368 U.S 20, 7 L.Ed2d 1—Drago v 
A/S Inger, D.C.NY., 194 F.Supp 398, affd., 
CA, 305 F2d 139, cert den. 83 SO 292, 371 
U S 925, 9 L Ed 2d 232—Damanti v A/S Inger, 
CAN.Y, 314 F2d 395, cert, den 84 SCt 46, 
375 U.S. 834, 11 L.Ed2d 64—P C Pfeiffer Co. v 
Bill, CATex, 332 F2d 526—Fitzgerald v Polish 
Ocean Lines, C A Md., 337 F,2d 376—Pisano v. 
SS Benny Skou, CANY,, 346 F2d 993, cert 
den 86 Sa 389, 382 US 938, 15 LEd.2d 
349—Compania Anomma Vcnezolano de Navega 
cion v Matthews, C.A La, 371 F2d 971, cert 
den 88 SCt. 37, 389 US. 820, 19 L.Ed2d 71- 
Robichaux v Kerr McGee Oil Industries, Inc, 
CALa., 376 F2d 447, on remand, DC, 317 
F Supp 587—Albanese v. N V Nederl. Amerik 
Stoomv Maats., DCNY, 279 FSupp. 635— 
White v. U.S, C A.Va, 400 F 2d 74—Vaccaro v 
Alcoa S S. Co, C A.N.Y, 405 F.2d 1133—Guidry 
v. Texaco, Inc., C A Tex, 430 F 2d 781—Humble 
Oil A Refining Co v. Philadelphia Ship Mainte 
nance Co, C A Pa, 444 F.2d 727, on remand, 342 
F.Supp 786. 

Md,—Smith v Hercules Co, 104 A,2d 590, 204 Md. 
379. 

Mmn—Sorenson v Cargill, Inc., 163 N W,2d 59, 281 
Minn. 480 

N Y —Miner v. Sherman, 211 N Y $,2d 558,12 A D.2d 
1001 

Consistency of verdicts 
(2) Other matters 

U.S—Lyons v. United Fruit Co, DCNY, 170 
F Supp. 261, affd, C A, 273 F 2d 317, cert den. 80 
S.Ct 879, 362 U S 963, 4 L.Ed 2d 877—Jefferson 
v. Tayio Katun, KK, CATex., 310 F2d 582, 
cert den 83 S.Ct. 1091, 372 US 967, 10 LEd 2d 
130—Ballwanz v Isthmian, Lines, Inc., CAMd, 
319 F2d 457, cert den 84 SCt. 1136, 376 US, 
970, 12 L Ed 2d 84. 

Special verdicts and interrogatories 

(2) Other matters. 

U.S.—'Waterman S S Corp v David, C A.La, 353 F 2d 
660, cert den 86 SCt, 1863, 384 U.S. 972, 16 
LEd 2d 683 

Findings held not in conflict 
US—Massaro v U.S, Lines Co., CA.Pa,, 307 F2d 
299—Crescent Wharf A Warehouse v. Compania 
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Naviera De Baja California, C A Cal, 366 F2d 
714 

hiding not contrary to evidence 
S —Bennett v U S Lines Co, D C Pa, 216 F Supp 
462—U S v Alaska S S Co, C A Wash, 491 F 2d 
1147 

J. US —Trygstad v States Marine Corp, DCOr, 
150 FSupp 556—Gutierrez v Waterman SS 
Corp, Puerto Rico, 83 SCt 1185, 373 US 206, 
10 L Ed 2d 297, reh den 83 S Ct 1863, 374 U S 
858, 10 L Ed 2d 1082—Cities Service Oil Co v 
Arundel Corp, C A N Y, 337 F 2d 842, cert den 
85 SQ 1449, 381 US 905, 14 LEd2d 286 

Judgments. General rules relating 
> judgments m civil actions are appli- 
able. 54 5 

1.5, Judgment denying indemnity 

S —Royal Mail Lines, Limited v Peck, C A Cal, 269 
F 2d 857 

iterest from date of final judgment 

S —Caputo v US. Lines Co, CANY, 311 F2d 
413, cert den 83 SO 1871, 374 US 833, 10 
L Ed 2d 1055 

ndgment granting indemnity amended 

,S.—Calderone v Naviera Vacuba S/A, CANY, 
328 F2d 578 

upport by findings 

.S —Royal Netherlands S S Co v Strachan Shipping 
Co, CATex, 362 F2d 691, cert den 87 SCt 
708, 710, 385 U S 1004, 17 L Ed 2d 543 

iimmary Judgment precluded by fact issues 
,S,—Olvera v Michalos, D.CTex., 307 FSupp 9 
5* US—Palermo v LuckenbachSS Co, CANY, 
253 F 2d 724—Dawson v Femley & Eger, D C 
Va, 196 FSupp 816—Patterson Terminals, Inc 
v. S S. Johannes Frans, D C.Pa, 209 F Supp 705 
—Simpson v. Knut Knutsen, OA.S, DC.Cal, 
296 FSupp. 1308, affd m part, remd m part, 
C A, 444 F.2d 523—State of Or, By and Through 
State Highway Commission v Tug Go-Getter, 
D.COr., 299 FSupp. 269, mod in part on oth. 
grds., affd. in part, revd in part on oth grds, 

C. A., 468 F.2d 1270 

twards held proper 

f.S —Clark v Symonette Shipyards, Limited, C A Fla, 
330 F.2d 554 

*unitive damages 

1.5. —U S. Steel Corp. v, Fuhrman, C, A Ohio, 407 F 2d 
1143, cert, den, 90 S.Ct 2162, four cases, 398 U S 
958, 26 L Ed 2d 542. 

•6. U.S.—Patterson Terminals, Inc. v S. S. Johannes 
Frans, D.CPa,, 209 FSupp 705 
17, US—Denny v Jugoalavenska Oceanska Plov, 
Kotor Yugoslavia, C A.La., 455 F.2d 1277, 

^1.—Isthmian Lines, Inc. v. Schirmer Stevedoring Co, 
63 Cal Rptr 458, 255 C A 2d 607. 

Vaih,—Vogel v. Alaska S.S. Co, 419 P2d 141, 69 
Wash,2d 497. 

Particular elements of damages 

(5) Other matters. 

0.$,—Patterson Terminals* Inc, v. S.S Johannes Frans, 

D. C.Pa., 209 F.Supp. 705-^-T Smith & Son, Inc v 
Sklbs A/S Halsel, C.A.U., 362 F2d 745, 

Equal division inapplicable 
U.S-Petition of Marina Mercante Nicaraguense, S A, 
CAN.Y,, 364 F.2d 118, cert. den. 87 S.Q 710, 
383 U.S. 1005, 17 L.Bd.2d 544, reh. den. 87 SCt, 
831, 386 U.S, 929, 17 L.EdZd 803. 

Division of damages between two stevedores 
U.S-Hartnett v, Reiss S.S. Co., CAN.Y, 421 F,2d 
1011, cert. den. 91 S Ct 49, 400 U.S. 852, 27 
LEd.2d 90. 

General rules of damages are appli¬ 
cable in indemnity action by shipowner 
againBt stevedore . 51,5 


58.5. Expense in defending employee’s suit is 
an element of damages 

U S —Ellerman Lines, Limited v Atlantic & Gulf Ste¬ 
vedores, Inc, C A Pa, 339 F 2d 673, cert den 86 
SCt 23, 382 US 812, 15 L Ed 2d 60—Sousa v 
Motor Vessel Canbia, D C Mass, 360 F Supp 971 

Reasonable settlement as basis for indemnifica¬ 
tion 

U S —U S Lines Co v Jarka Corp of New England, 
DC Mass, 265 FSupp 811, mod on oth grds, 
C A, 387 F 2d 436 

Attorney’s fees held reasonable 
U S —U S Lines Co v Jarka Corp of New England, 
DC Mass, 265 FSupp 811, mod on oth grds, 
C A, 387 F 2d 436 

59. US—Read v US, CAPa, 201 F2d 758—Pal¬ 
ermo v Luckenbach, SS Co,NY,78SCt 1, 
355 US 20, 2 L Ed 2d 3, reh den 78 S a 147, 
355 US 886, 2 LEd 2d 116, am 78 SCt 337,355 
US 910, 2 LEd 2d 271— Merrill v The Cuaco, 
D C Or, 189 F Supp 321—Haynes v Reden A/S 
Aladdin, D C Tex, 254 F.Supp 185, affd, C A, 
362 F2d 345, cert den 87 SCt 731, 385 US 
1020, 17 L Ed 2d 557—Arista Cia DeVapores, 
SA v Howard Terminal, CACal, 372 F 2d 
152—Antoine v Lake Charles Stevedores, Inc, 
C A La, 376 F 2d 443, cert den 88 S Ct 145, 389 
US 869, 19 L Ed 2d 146—Desiano v Nord- 
dcutscher Lloyd, D C N Y, 301 F Supp 241—Da¬ 
vis v Associated Pipe Line Contractors, Inc , D C 
La , 305 F Supp 1345, affd , C A , 418 F 2d 920, 
cert den 90 S Ct 1119, 397 US 988, 25 LEd2d 
396 

Contributory negligence not shown 

U S —Adams v U S., C A Cal, 393 F 2d 903—Sanchez 
v Lubeck Lime AG, DCNY, 318 FSupp 821 

Violation of safety regulations by defendant 
US—Phipps v SS Santa Mana, CALa, 418 F2d 
615 

60. Cal —O’Hey v Matson Nav Co, 288 P 2d 81, 
135 C.A2d 819—Davis v Matson Nav Co, 68 
Cal Rptr 434, 262 C A 2d 25 

N Y —Giambrone v Israel Amenca Line, Inc, 208 
N YS2d 215, 26 Misc2d 593 

Consolidations and mergers 

US—Matson Nav Co v Federal Mantime Commis¬ 
sion, CACal, 405 F2d 796 
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61. Sufficiency of evidence 

(1) U S —Petition of M. & J Tracy, Inc, C A N J, 
422 F 2d 929 

Under Federal Rules of Civil Procedure 

Federal Rules of Civil Procedure, Supplemental Rules 
for Certain Admiralty and Mantime Claims, Rule F, 28 
U S C A, as added in 1966, provides for the procedure 
in actions by a shipowner for exoneration from liability, 

§ 87. Lien 

62. US —Gnllea v US, CANY, 232 F2d 919— 
Leotta v The Esparta, D C N.Y, 188 F Supp 168 

§ 90. Requisites, Validity, and Con¬ 
struction of Bond 

Library References 
Modem Legal Forms Ch. 63, 
Ships and Vessels. 

§ 101. Status as Common Carrier 
page 861 

5. Other or similar definitions 

(5) Further definitions 

U S —Morrney v S S A & J- Faith, D C Ohio, 252 
FSupp 54. 

page 862 

7. U.S.—Potash Co of Canada Ltd v M/V Raleigh, 
D C Canal Zone, 361 FSupp 12a 


SHIPPING §103 
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8. Regular trips between same points 

U S —U S v Stephen Bros Line, C A Fla, 384 F 2d 
118 

9. US —U S v Stephen Bros Line, C A Fla, 384 

F2d 118 

10. US—Momsey v SSA & J Faith, DCOhio, 
252 FSupp 54 

Same principles applied to land carriers applied 
to earners by water 

U S —Semon v Royal Indem Co, C A La, 279 F 2d 
737 

12. US—Momsey v SSA & J Faith, DCOhio, 
252 FSupp 54 

14. U S —Momsey v SSA & J Faith, D C Ohio, 
252 F Supp 54—U S v Stephen Bros Line, C A 
Fla, 384 F2d 118 

22. U S —In re Complaint and Petition of Interna¬ 
tional Marine Development Corp, C A Miss, 451 
F 2d 763—Nichimen Co v M V Farland, C A 
NY, 462 F2d 319 

“Ocean tramp** 

U S —U S v Stephen Bros Line, C A Fla, 384 F.2d 
118 

§ 102. Duty to Receive and Trans¬ 
port Property, and Provide 
Facilities 

page 863 

36. US —Momsey v SSA & J Faith, DCOhio, 
252 FSupp 54 

page 864 

55. Facilities for loading and unloading 

US—Baltimore & OR Co v U.S, CA, 201 F2d 
795 

§ 103. Statutory Regulation Gener¬ 
ally 

Library References 
Shipping <3=>103 
page 865 

58. 49 USCA §§ 901-923 are now 49 USCA 
§ 10541, et seq 

59. US—Santiago v Sea-Land Service, Inc, DC 
Puerto Rico, 366 F Supp 1309 

DC—Swift & Co v Federal Mantime Commission, 
306 F 2d 277, 113 U S App D C 117—Persian Gulf 
Outward Freight Conference v Federal Mantime 
Commission, C A, 361 F 2d 80, 124 U S App D C 
63 

Carnage of Goods by Sea Act 

U S —R L Pritchard & Co, Inc v Steamship Hellenic 
Laurel, D.CN.Y, 342 FSupp 388 

60. Purpose 

U S —Carnation Co v Pacific Westbound Conference, 
CACal., 336 F2d 650, revd on oth grds 86 SCt 
781, 383 US 213, 932, 15 LE<L2d 709—Chemical 
Bank New York Trust Co v S S Westhampton, 
CAMd, 358 F2d574,cert den 87SCt 228,385 
U S 921,17 L Ed 2d 145—Federal Mantime Com¬ 
mission v DeSmedt, C.A N Y, 366 F 2d 464, cert 
den 87 Sa 513, 385 US 974* 17 LEd.2d 437 

Award of interest for violation held discretion¬ 
ary 

N Y —Dampskibssekkabet Torn A/S v P L Thomas 
Paper Co., 274 N.YS2d 601, 26 AD 2d 347, 

Elimination of competition improper 

US—Federal Man tune Commission v Aktiebolaget 
Svenska Amenka Linien (Swedish Am Line), Dist 
Col, 88 S.Ct 1005, 390 U S 238, 19 L Ed 2d 1071 

Filing of agreements 

U S —Volkswagenwerk Aktiengescllschaft v Federal 
Man time Commission, Dist Col, 88 S Ct 929, 390 
U S 261, 19 L.Ed.2d 1090, am on oth grds 88 
S Ct 2049, 392 US 901, 20 L Ed 2d 1361 
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Unjust or unreasonable regulations or practices 

U S —Volkswagenwerk Aktiengesellschaft v Federal 
Mantime Commission, Dist Col, 88 S Ct 929, 390 
U S 261. 19 L Ed 2d 1090, am on oth grds 88 
S Ct 2049, 392 U S 901,20 L Ed 2d 1361—Safir v 
Gibson, CANY, 432 F 2d 137, cert den 91 SCt 
57,400 U S 850, 27 L Ed 2d 88, cert den 91 SG 
241, 400 US 942, 27 L Ed 2d 246 

Aim of Merchant Marine Act 

DC—American Mantime Ass’n v Stans, DC, 329 
FSupp 1179, aflfd, CA , 485 F2d 765, 157 US 
AppDC 394 

61. US—Federal Mantime Bd v Isbrandtsen Co, 
AppDC, 78 SCt 851, 356 US 481, 2LEd2d 
926—Greater Baton Rouge Port Commission v 
US, C A, 287 F2d 86, reh den 293 F2d 959, 
cert den 82 SCt 600, 368 US 985, 7 LEd2d 
523—Ludlow Corp v DeSmedt, DCNY, 249 
F Supp 496, affd, C A, 366 F 2d 464 Cert den 
87 SCt. 513, 385 US 974, 17 LEd2d 437 

63, Concurrent jurisdiction held not violative 
of statute 

D C —Alabama Great Southern R Co v Federal Man¬ 
time Commission, CA, 379 F2d 100, 126 US 
AppDC 323 

65. US —-Pennsylvania R Co v US,DCNJ, 124 
FSupp 52 

69. US—Federal Mantime Bd v Isbrandtsen Co, 
AppDC, 78 SCt 851, 356 US 481, 2LEd2d 
926—Brown & Williamson Tobacco Corp v The 
Anghyra, DCVa, 157 FSupp 737, affd m part 
and revd m part on oth grds, C A , 277 F 2d 9, 
cert den 81 SG 168, 364 US 879. 5 L Ed 2d 
102—U.S. v Peninsular & Occidental SS Co, 
D C N.Y, 208 F Supp 957—Port of Tacoma v 
SS Duval, DC.Wash, 242 FSupp 886, affd, 
CA, 364 F2d 615—Bird v SS Fortuna, DC 
Mass, 262 F.Supp 24 

Tex —Rone v City of Galveston, 471 S W 2d 789, cert, 
den 92 SQ 1230, two cases 405 US 988, 31 
L Ed 2d 454 

Foreign flag carriers as subject to action in 
United States courts for violating statute 

US—US V Anchor Line, Limited, DCNY, 232 
FSupp 379 

Foreign owned shipping lines engaged in Ameri¬ 
can commerce 

US—Armement Deppe, SA v US, C A La, 399 
F 2d 794, cert den 89 S Ct 870, 393 U S 1094, 21 
LEd2d 785 

70, Wis —Star Line Trucking Corp v Department of 
Industry, Labor and Human Relations, 325 
NW2d 872, 878, 109 Wis2d 266 
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76. Puerto Rico statute construed 

U S.—Com of Puerto Rico v Sea-Land Service, Inc, 
D.C Puerto Rico, 349 F Supp 964 

77. U S —River Plate and Brazil Conferences et al v 
Pressed Steel Car Co, DCN Y, 124 FSupp 88, 
affd, C A„ 227 F 2d 60—American Union Trans¬ 
port v River Plate & Brazil Conferences, DC 
N Y, 126 FSupp 91, affd., C A, 222 F2d 369— 
U S. v, American Union Transport, Inc, D C N J, 
232 F.Supp 700 

Or —Pacific Westbound Conference v. Leval & Co, 269 
P.2d 541, 201 Or. 390, cert den. 75 SCt 217, 348 
US. 897, 99 LEd 704 

Procedure under statute 

U S.—Alaska S.S Co v Federal Mantime Commission, 
CA.Wash, 356 F2d 59 

“Working capital" considered 

D G—Government of Guam v Federal Mantime Com¬ 
mission, CA„ 365 F,2d 515, 124 U.SAppDC 
324, cert den 87 S.Ct 704, 385 US 1002, 17 
L Ed 2d 542. 

Injunction 

US—Delaware River Port Authonty v, U.S, Lines, 
Inc, D.C.Pa, 331 F.Supp 441 


Hearing 

D C —Com of Puerto Rico v Federal Mantime Com¬ 
mission, C A , 468 F 2d 872, 152 U S App D C 28 

Not subject to judicial review 
U S —State of Alaska v Federal Mantime Commission, 
CA, 600 F2d 214 

78. Constructive notice of terms and provi¬ 
sions of tariffs 

Cal —Aspen Pictures, Inc v Oceanic S S Co, 306 P 2d 
933, 148 C A 2d 238, cert den , 77 S Ct 1381, 354 
U S 926, 1 L Ed 2d 1436 

Compliance with statute 

D C —International Packers, Limited v Federal Man- 
time Commission, CA, 356 F2d 808, 123 US 
AppDC 55 

Concealed discount rate held unlawful 

N Y —Dampskibsselskabet Torm A/S v P L Thomas 
Paper Co, 274 N YS 2d 601, 26 AD 2d 347 

Approval of absorbing of freight charges held 
not shown 

U S —Delaware River Port Authonty v U S Lines, 
Inc, DC Pa, 331 FSupp 441 

The federal statute, 46 U.SC.A 
§ 815, makes it unlawful for any per¬ 
son, by means of false billing, false 
classification, false weighing, false re¬ 
port of weight, or by any other unjust 
or unfair device or means, to obtain 
transportation by water for property 
at less than the rates or charges which 
would otherwise be applicable. 78 5 This 
provision covers the situation where 
the carrier was deceived and the situa¬ 
tion where the effect of the transaction 
was that the shipper obtained transpor¬ 
tation at less than applicable rates in 
such a manner that its competitors 
were unaware of what had tran¬ 
spired. 78 10 

78.5. N Y —Dampskibsselskabet Torm A/S v P L 
Thomas Paper Co„ 262 N Y S 2d 575, 47 Misc.2d 
298, mod on oth grds. 274 NYS.2d 601, 26 
A D 2d 347 

Purpose of statute 

D C —Hohenberg Bros, Co v, Federal Mantme Com¬ 
mission, 316 F 2d 381, 114 US App DC 380. 

78.10. Unwarranted refund held “unjust or un¬ 
fair device or means” 

D C —Hohenberg Bros Co v Federal Maritime Com¬ 
mission, 316 F.2d 381, 114 US App D.C 380 
Shipper held liable for full amount 
N Y —Dampskibsselskabet Torm A/S v P. L Thomas 
Paper Co, 262 N Y S 2d 575,47 Misc 2d 298, mod 
on oth grds 274 N YS2d 601, 26 AD 2d 347 

79. U S —Anglo Canadian Shipping Co v U S, C A, 
264 F2d 405 

Purpose of amendment 

U S —City of Nome v Alaska S S Co, D C Alaska, 
321 FSupp 1063 
Construction of tariff 

U S —U S v Pan Am Mail Line, Inc, D C N Y, 359 
FSupp 728, 
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83. U S —Compania Anonuna Venezolana De Nave- 
gacion v. A J Perez Export Co, C A La., 303 
F 2d 692, cert den 83 S Ct 321, 371 U.S 942, 9 
L.Ed,2d 276. 

Withdrawal of approval or requiring modifica¬ 
tion 

D C —Empire State Highway Transp Ass’n, Inc v 
Federal Maritime Bd, CA, 291 F2d 336, 110 
U S.App D C 208, cert den 82 S Ct. 360, 368 U S 
931, 7 L Ed 2d 194—Pacific Coast European Con- 
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ference v Federal Maritime Commission, C A, 376 
F 2d 785, 126 U S App D C 230—Outward Conti 
nental North Pac Freight Conference v Federal 
Mantime Commission, CA, 385 F2d 981, 128 
US App DC 199 

Approval of agreement 

(!) In general 

U S -Trans-Pacific Freight Conference of Japan v Fed¬ 
eral Mantime Commission, C A Cal., 314 F 2d 928 
—Amencan Export and Isbrandtsen Lines v Fed¬ 
eral Mantime Commission, C A Cal, 334 F 2d 185 
—Sabre Shipping Corp v Amencan President 
Lines, Limited, DCNY, 285 FSupp 949, cert 
den , C A, 407 F 2d 173, cert den 89 S Ct 1774, 
395 U S 922. 23 L Ed 2d 239—Pacific Westbound 
Conference v Federal Mantime Commission, C A 
La, 440 F2d 1303, cert den 92 SCt 202, 404 
US 881, 30 L Ed 2d 162—Board of Com’rs of 
Port of New Orleans v Federal Mantime Commis¬ 
sion, C A La, 440 F 2d 1312 
(2) Silence is not appioval 

DC— Kempner v Federal Mantime Commission, 
C A, 313 F 2d 586, 114 US App DC 195, cert, 
den 84 SO 42, 375 U S 813, 11 L Ed 2d 48, and 
84 SCt 51, 375 US 813, 11 L Ed 2d 48 

Dual rates 

U S —Federal Mantime Commission v Austraha/U S 
Atlantic and Gulf Conference, A/S Atlanttrafik, 
D C N Y, 337 F Supp 1032 

D.C—Kempner v Federal Mantime Commission, 
CA, 313 F2d 586, 114 U.SApp.DC. 195, cert 
den. 84 S Ct 42, 375 U S 813, 11 L Ed 2d 48, and 
84 SCt 51, 375 US. 813, 11 L.Ed2d 48—Pacific 
Coast European Conference v U.S, C A, 350 F 2d 
197, cert den 86 SCt 433, 382 US 958, 15 
L Ed 2d 362—Amencan Export Isbrandsten Lines, 
Inc. v Federal Mantime Commission, CA, 380 
F 2d 609, 127 U.S App DC, 62, 

Fines 

U S —Trans-Pacific Freight Conference of Tapan v Fed¬ 
eral Maritime Commission, C A Cal, 114 F 2d 928 

Measure of damages 

DC—States Manne Lines, Inc v Fedctal Muntime 
Commission, 313 F.2d 906, 114 U.S App D C 225, 
cert. den. 83 S.Ct. 1872, 374 U.S 831, 10 L Ed 2d 
1054. 

Grounds for disapproval 

D C —Aktiebolaget Svenska Amenka Lrnien (Swedish- 
Amencan Line) v. Federal Mantime Commission, 
CA, 351 F 2d 756, 122 US App DC 59, app 
after remand 372 F 2d 932, 125 U.S App D C 359, 
revd on oth grds 88 S.Ct 1005, 390 U S 238, 19 
L Ed 2d 1071 

“Steamship conference” defined 

US—Ludlow Corp v DeSmedt, DCNY, 249 
F Supp 496, affd, C A, 366 F 2d 464, cert den. 87 
SCt 513, 385 U.S 974, 17 L.Ed 2d 437 

Authority to disapprove agreement affecting 
rates 

U S —Federal Maritime Commission v New York Ter¬ 
minal Conference, CANY., 373 F.2d 424 

Unanimity in rate making not proscribed 

D C —U S. Atlantic and Gulf/Australia-New Zealand 
Conference v. Federal Maritime Commission, C A, 
364 F.2d 696, 124 USApp.DC 303 

Provision requiring consent of entire conference 
improper under Shipping Act 

D C — U S Atlantic and Gulf/Australia-New Zealand 
Conference v Federal Mantime Commission, C A., 
364 F 2d 696, 124 U S App D.C. 303 

Agreements departing firom tariff rates not il¬ 
legal per se 

D C —City of l os Angelas v, Federal Mantime Com¬ 
mission, CA, 385 F2d 678, 128 U S.App D.C 
156, 

Commission order for conference held not im¬ 
proper 

D.C —American Lxport-Isbtandtscn Lines, Inc. v, Fed¬ 
eral Mantime Cornrmwuon. CAD.C,, 417 F2d 
749, 135 US App DC 181. 
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Strict enforcement 

US—Gilbert Imported Hardwoods, Inc v 245 Pack¬ 
ages of Guatambu Squares, More or Less, C A 
Ala, 508 F 2d 1116 

84. 49 USCA §§ 901-923 are now 49 USCA 
§ 10541 et seq 

Federal Maritime Commission 

U S —Trans-Pacific Freight Conference of Japan v Fed¬ 
eral Maritime Commission, C A Cal, 314 F 2d 928 
—Alaska SS Co v Federal Mantime Commis¬ 
sion. C A Wash, 344 F 2d 810—Maddock & Mil¬ 
ler, Inc v Mayer China Co, DCNY, 241 
F Supp 306 Revd on oth grds, C A, 365 F 2d 
98—Pacific Coast European Conference v US, 
C A, 350 F 2d 197, cert den. 86 S Ct 433, 382 
U S 958, 15 L Ed 2d 362—Federal Mantime Com¬ 
mission v New York Terminal Conference, DC 
N Y, 262 F Supp 225, affd , C A , 373 F 2d 424— 
Volkswagenwerk Aktiengesellschaft v Federal 
Mantime Commission, Dist Col, 88 S Ct 929, 390 
U S 261, 19 L Ed 2d 1090, am on oth grds 88 
Sa 2049, 392 US 901, 20 L Ed 2d 1361—Feder¬ 
al Mantime Commission v Aktiebolaget Svenska 
Amenka Limen (Swedish Am Line), Dist Col, 88 
SCt 1005, 390 US 238, 19 L Ed 2d 1071—Mat- 
son Nav Co v. Federal Mantime Commission, 
C A Cal, 405 F 2d 796-Safir v Guhck, DCNY, 
297 F.Supp. 630—Sabre Shipping, Corp. v Amen- 
can President Lines, Limited, D C.N Y, 298 
FSupp. 1339—Port of New York Authonty v 
Federal Mantime Commission, C A La, 429 F 2d 
663, cert den 91 SCt 867, 401 U S 909, 27 
LEd.2d 806—IML Seatransit, Limited v US, 
DC Cal, 323 FSupp 562 

DC—Sea-Land Service, Inc v Federal Mantime Com¬ 
mission, CA, 404 F2d 824, 131 U.SAppDC. 
246—Onent Mid-East Lines, Inc v. Cooperative 
for Am, Relief Everywhere, Inc, C A, 410 F 2d 
1006, 133 USAppDC 307—Amencan Export- 
Isbrandtsen Lines, Inc. v Federal Maritime Com¬ 
mission, CA, 444 F2d 824, 143 USApp.DC 
366. 

Promulgation of rules 

DC—American President Lines, Limited v Federal 
Maritime Commission, 316 F 2d 419, 114 U S App 
DC 418—Government of Guam v Federal Man¬ 
time Commission, CA, 329 F.2d 251, 117 US 
App.DC. 296—Federal Maritime Commission v 
Anglo-Canadian Shipping Co, C,A Cal, 335 F 2d 
255—New York Foreign Freight Forwarders & 
Brokers Ass’n v. Federal Maritime Commission, 
CAN.Y., 337 F2d 289, cert den. 85 SCt 893, 
380 US. 910, 13 L Ed.2d 797, and 85 S.Ct. 902, 
380 US. 914, 13 LEd.2d 800—Pacific Coast Euro¬ 
pean Conference v Federal Mantime Commission, 
GA., 376 F,2d 785, 126 U S.App.D C. 230. 

Rultf held valid 

D,C,—New York Foreign Freight Forwarders and Bro¬ 
ken Asa’n v. Federal Maritime Commission, C.A, 
384 F.2d 979, 128 U.S.App.D.C 10-Outward 
Continental North Pac Freight Conference v Fed¬ 
eral Maritime Commission, C.A, 385 F2d 981, 
128 U.S.App.D.0. 199, 

Detention rules 

D.C.—American Export-Isbrandtsen Lines, Inc, v. Fed¬ 
eral Maritime Commission, C.A., 444 F.2d 824, 
143 U.S.App.D.C. 366. 

Expensive Interpretation 

D.G—Transamerican Trailer Transport, Inc. v, Federal 
Maritime Commission, C.A, 492 F.2d 617, 160 
U.S App.D.C, 351. 

W. U.S.—American Union Transport v. River Plate 
k Brazil Conferences, D.C N.Y., 126 F.Supp. 91, 
ifW„ CA., 222 F 2d 369—Federal Maritime Bd 
v. Isbrandtsen Co., App.D.C, 78 S,Ct. 851, 356 
U,S, 481, 2 L.Ed.2d 926—Rlvoli Trucking Corp. 
v. American Export Lines, Inc., D.C.N.Y, 167 
FSupp. 937—Rivoh Trucking Corp. v. New York 
Shipping Asa’n, D.C N Y„ 167 FSupp, 940- 
Trans-Pacific Freight Conference of Japan v. Fed¬ 
eral Maritime Commission, CA.Cal, 314 F.2d 
928—Orleans Materials & Equipment Co v. Isth* 
misn Lines, Inc., D.C.U., 213 FSupp, 325, order 
withdrawn 218 FSupp. 322—Carnation Co. v. 


Pacific Westbound Conference, C A Cal, 336 F 2d 
650, revd on oth grds 86 SCt 781, 383 US 213, 
932, 15 L Ed 2d 709, 851—Maddock & Miller, 
Inc v US Lines, CANY, 365 F2d 98—Bu¬ 
chanan v Fowler, CAFla, 381 F2d 7—Matson 
Nav Co v Federal Mantime Commission, CA 
Cal, 405 F 2d 796 

D C —Alabama Great Southern R Co v Federal Man¬ 
time Commission, CA, 379 F2d 100, 126 US 
App D C 323—Outward Continental North Pac 
Freight Conference v Federal Maritime Commis¬ 
sion, C A , 385 F 2d 981, 128 U S App D C 199 

Mass —Bay State Stevedonng Co v Boston & M R, 
165 NE 2d 84, 340 Mass 512 

N Y —Rivoli Trucking Corp v Amencan Export 
Lines, Inc, 185 N YS 2d 684, 17 Misc2d 569— 
Pasch v Chemoleum Corp , 210 N Y S 2d 738, 26 
Misc 2d 925, affd 214 NYS 2d 644, 13 A D2d 
470, app gr 218 N Y S 2d 47, 9 N Y 2d 965, 176 
N E 2d 502 

Doctrine held inapplicable 

U S —River Plate and Brazil Conferences v Pressed 
Steel Car Co, CANY, 227 F2d 60 

Arbitration clause held not deprivation of com¬ 
mission’s jurisdiction 

U S —Joseph Amelar, Inc v Far East Conference, Am 
Arbitration Ass’n, DCNY, 229 F Supp 450 

86. U S.—Federal Mantime Bd v Isbrandtsen Co , 
App D C , 78 S Ct 851, 356 U S 481, 2 L Ed 2d 
926—New York Foreign Freight Forwarders & 
Brokers Ass’n v Federal Mantime Commission, 
C A N Y , 337 F 2d 289, cert den 85 S Ct 893, 
380 US 910, 13 L Ed 2d 797, and 85 SCt 902, 
380 US 914, 13 L Ed 2d 800-Ludlow Corp v 
DeSmedt, DCNY., 249 F.Supp 496, affd , C A, 
366 F2d 464 Cert den 87 SCt 513, 385 US 
974, 17 L Ed 2d 437—Port of New York Authon¬ 
ty v Federal Mantime Commission, C A La, 429 
F 2d 663, cert den 91 S Ct 867, 401 U S 909, 27 
L Ed 2d 806 

Antitrust principles must be considered antitrust 
matters 

D C —Latin Amenca/Pacific Coast S A Conference v 
Federal Mantime Commission, C A, 465 F 2d 542, 
150 U S App.D C 362, cert den 93 S Ct 269, 409 
U.S 967, 34 L Ed.2d 234 

87. D C —Swift & Co v Federal Mantime Commis¬ 
sion, 306 F 2d 277, 113 U SApp D C 117—North 
Atlantic Westbound Freight Ass’n v Federal Mar¬ 
itime Commission, CA, 397 F2d 683, 130 US 
App D C. 122—Calcutta East Coast of India and 
East Pakistan USA Conference v. Federal Mari¬ 
time Commission, CA, 399 F2d 994, 130 US 
App DC 261 

Port equalization rule 

U S —Port of New York Authonty v Federal Mantime 
Commission, C A La, 429 F2d 663, cert den. 91 
SCt 867, 401 US 907,27 L Ed 2d 806 

88 . U.S.—Anglo Canadian Shipping Co v U S, C.A, 
264 F 2d 405—Federal Mantirae Commission v 
Caragher, C.ANY, 364 F2d 709-Federal Man¬ 
time Commission v New York Terminal Confer¬ 
ence, D.C.N Y , 262 F.Supp 225, affd., C A, 373 
F 2d 424 

Matters considered 
(3) Other matters 

D C.—Flota Mercante Grancolombiana, S A v. Federal 
Maritime Commission, C,A* 302 F2d 887, 112 
U.S,App.D C 302—Persian Gulf Outward Freight 
Conference v Federal Man time Commission, C.A, 
375 F2d 335, 126 USAppDC 159—States Ma¬ 
rine Lines, Inc v Federal Maritime Commission, 
CA, 376 F2d 230, 126 US.App.DC 187—City 
of Los Angeles v. Federal Maritime Commission, 
C A , 385 F.2d 678, 128 U S App.D C 156 

Assessment of benefits 

D.C—Volkswagenwerk Aktiengesellschaft v Federal 
Mantime Commission, CA., 371 F2d 747, 124 
U.S App.D C 282, revd on oth. grds. 88 S a 929, 
390 U S 261, 19 L,Ed.2d 1090, am. 88 S Ct 2049, 
392 U S. 901, 20 L Ed.2d 1361 
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89. D C —Swift & Co v Federal Maritime Commis¬ 
sion, 306 F2d 277, 113 USAppDC 117 
Tex —Jugoslavenska Oceanska Plovidba v Gulf Atlan¬ 
tic Warehouse Co. Civ App, 507 S W 2d 892, err 
ref no rev err 

Held proper 

DC—Flota Mercante Grancolombiana, S A v Federal 
Mantime Commission, CA, 302 F2d 887, 112 
U S App D C 302—Pacific Coast European Con¬ 
ference v Federal Mantime Commission, C A, 376 
F 2d 785, 126 US App DC 230 

Interest 

D C —Flota Mercante Grancolombiana, S A v Federal 
Mantime Commission, C A, 302 F 2d 887, 112 
USAppDC 302 

Not arbitrary or unreasonable 

U S —Pacific Westbound Conference v U S, C A, 332 
F 2d 49 

D C —Flota Mercante Grancolombiana, S A v Federal 
Mantime Commission, CA, 302 F2d 887, 112 
U S App D C 302—Government of Guam v Fed¬ 
eral Mantime Commission, CA, 329 F2d 251, 

117 U S App D C 296—Pacific Far East Line, Inc 
v Federal Mantime Commission, C A , 410 F 2d 
257, 133 USAppDC 269 

General orders under rule making power held 
improper 

DC—Amencan President Lines, Limited v Federal 
Mantime Bd, CA, 317 F2d 887, 115 US App 
DC 187 

Effect of examiner’s decision 
D C —Alcoa S S Co v Federal Mantime Commission, 
CA, 321 F2d 756, 116 USAppDC 143 

Approval of pooling agreement held not improp¬ 
er 

D C —Alcoa S S Co v Federal Mantime Commission, 
CA, 321 F2d 756, 116 USAppDC 143 

Payment of reparations 

U S —Consolo v Federal Mantime Commission, Dist 
Col, 86 S Ct 1018, 383 US 607, 16 L Ed 2d 131, 
on remand, C A D C, 373 F.2d 674 
D C —Flota Mercante Grancolombiana, S A v Federal 
Mantime Commission, CA, 373 F2d 674, 126 
USAppDC 14 

Cease and desist order 

DC—Persian Gulf Outward Freight Conference v 
Federal Mantime Commission, C A, 375 F 2d 335, 
126 US App DC 159 

Order held improper 

D.C —Calcutta East Coast of India and East Pakistan 
USA Conference v Federal Mantime Commis¬ 
sion, CA, 399 F2d 994, 130 USAppDC 261 

Abuse of discretion 

U S —Transamencan Trailer Transport, Inc v Federal 
Mantime Commission, C A, 494 F 2d 314 

Review of discretion limited 
U S —Transamencan Trailer Transport, Inc v. Federal 
Mantime Commission, C A, 494 F 2d 314 

Under the act the Federal Maritime 
Board has jurisdiction over wharfage, 
dock, warehouse, or other terminal fa¬ 
cilities in connection with a common 
carrier by water, 895 and agreements 
relating to maritime facilities and ser¬ 
vices, such as stevedonng, wharfage, 
and dockage activities are subject to 
the approval of the Board. 8910 

89.5. U S —Greater Baton Rouge Port Commission v 
US, CA, 287 F2d 86, reh den 293 F2d 959, 
cert, den 82 SO 600, 368 US 985, 7 LEd2d 
523 

89.10. U S —Greater Baton Rouge Post Commission 
v US,CA,287F2d86,reh den 293 F2d 959, 
cert den 82 S O 600, 368 U S 985, 7 L Ed 2d 
523 
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Necessity of hearing 

DC—Manne Space Enclosures, Inc v Federal Mari¬ 
time Commission, CA, 420 F2d 577, 137 US 
AppDC 9 

Change of burden of wharf demurrage in case of 
strike of longshoremen 

U S —Port of Boston Manne Terminal Ass’n v Reden- 
aktiebolaget Transatlantic, 91 S Ct 203, 400 U S 
62, 27 L Ed 2d 203 

Notice and opportunity to be heard 

U S —Port of Boston Manne Terminal Ass’n v Reden- 
aktiebolaget Transatlantic, 91 S Ct 203, 400 U S 
62, 27 L Ed 2d 203 

90. US—Delaware River Port Authority v Trans- 
amencan Trailer Transport, Inc, CAPa, 501 
F 2d 917 

Mass —Bay State Stevedoring Co v Boston & M R, 
165 NE2d 84, 340 Mass 512 
N Y —River Plate and Brazil Conferences et al v 
Pressed Steel Car Co, DCNY, 124 FSupp 88, 
affd, C A, 227 F 2d 60 

The-statutory authority of the Fed¬ 
eral Maritime Commission under the 
Shipping Act to approve merger agree¬ 
ments has been judicially con¬ 
sidered. 905 

90.5. Authority granted 

US—Matson Navigation Co v Federal Mantimc 
Commission, C A Cal, 405 F 2d 796 

Authority denied 

US—US v R J Reynolds Tobacco Co, DCNJ, 
325 F Supp 656, cert den 93 S Ct 1434, 410 U S 
964, 35 L Ed 2d 70S—Federal Mantime Commis¬ 
sion v Seatram Line, Inc, Dist Col, 93 S Ct 1773, 
411 U.S 726, 36 L.Ed 2d 620-Seatram Lines, Inc 
v Federal Mantime Commission, C A, 460 F 2d 
932, 148 US AppDC 424, affd 93 SCt 1773, 
411 US 726, 36 L Ed 2d 620 

The section of the Shipping Act pro¬ 
viding that merger or acquisition 
agreements approved by the Commis¬ 
sion are exempt from antitrust laws 
has been construed. 9010 

90.10. Provision held ambiguous in scope 

U S —Federal Maritime Commission v Seatrain Line, 
Inc, DistCol, 93 SCt 1773, 411 US 726, 36 
L Ed,2d 620 

Antitrust liability imposed on acquisitions with 
no ongoing responsibilities 

US—Federal Maritime Commission v Seatrain Line, 
Inc, DistCol, 93 SCt 1773, 411 US 726, 36 
LEd2d 620 

Antitrust principals must be considered 

US—Federal Maritime Commission v Seatrain Line, 
inc., Dist.Col, 93 SCt 1773, 411 US 726, 36 
L Ed 2d 620 

Final comprehensive category held catchall pro¬ 
vision 

US—Federal Maritime Commission v L.»i'i,up line, 
Inc, Dist.Col, 93 SCt 1773, 411 SJS />, 36 
L Ed.2d 620 

Application of principle of qjusdem gene- ■. 
U.S—Federal Mantime Commission v Seatran* une, 
Inc, DistCol, 93 SCt 1773, 411 US 726, 16 
LEd 2d 620 
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91. Orders held fatally defective 
D.C.—Hellenic Lines Limited v. Federal Mantime Bd, 
C.A„ 295F2d 138, 111 U$.AppD.C 151-Mont- 
ship Lines, Limited v, Federal Mantime Bd, C.A, 
295 F2d 147, III US AppDC 160. 


Notice of proposed issuance of order not re¬ 
quired 

DC—Montship Lines, Limited v Federal Mantime 
Bd, CA, 295 F 2d 147, 111 US AppDC 160 

Order held adequately definite 

U S —Far East Conference v Federal Mantime Com¬ 
mission, CA, 337 F2d 146, 85 SCt 704, two 
cases, 705, 379 US 991, 13 LEd 2d 611 

Order held valid 

US—Pacific Coast European Conference v Federal 
Mantime Commission, CA,359 F2d416 
D C —Far East Conference v Federal Mantime Com¬ 
mission, CA, 337 F2d 146, 85 SCt 704, two 
cases, 705, 379 US 991, 13 LEd 2d 611—Ala¬ 
bama Great Southern R Co v Federal Mantime 
Commission, CA, 379 F2d 100, 126 USApp 
DC 323 

Under such statutory authority, the 
Mantime Board may require a carrier 
or other person subject to the act to 
file a copy of every contract, or a mem¬ 
orandum of an oral contract, involving 
water-borne commerce, including cop¬ 
ies of contracts that are outside the 
United States, although such omnibus 
disclosure might include secret ar¬ 
rangements between carriers or a 
carrier and another person whether or 
not such person was subject to the 
act 915 

91.5. D C —Montship Lines, Limited v Federal Mar¬ 
itime Bd , 295 F2d 147, ill U S AppD C 160- 
Seatrain Lines, Inc v Federal Mantime Commis¬ 
sion, C A , 460 F.2d 932, 148 U S App.D C 424, 
affd 93 S Ct 1773, 411 U.S 726, 36 L Ed 2d 620 

92. US—Staten Island Loaders v Waterfront Com¬ 
mission of New York Harbor, DCNY, 117 
FSupp 308 

Water carrier permit 

Me —In re General M»nne Const Corp , 272 A 2d 353 

Shipping conferences. The validity 
and construction of self-policing agree¬ 
ments or systems adopted by shipping 
conferences and approved by the Fed¬ 
eral Maritime Commission have been 
judicially considered. 915 
Such an agreement or system must 
provide for fair treatment of all the 
members of the conference. 9310 

93.5. U S —Trans-Picific Freight Conference of Ja¬ 
pan v Federal Maritime Commission, C A Cal., 
314 F.2d 928—Federal Maritime Commission v. 
New York Terminal Conference, CANY, 373 
F2d 424—Amencan Export Isbrandtscn Lines, 
Inc v Federal Maritime Commission, C A, 409 
F2d 1258 

D C —States Manne Lines, Inc v. Federal Mantime 
Commission, CA, 376 F2d 230, 126 USApp 
DC 187 

Arbitration clause upheld 
U S —Joseph Amelar, Inc v Far East Conference, Am 
Arbitration Ass'n, D C N Y, 229 F Supp 450 

Compulsory amendment of agreement held prop¬ 
er procedure 

D C —Outward Continental North Pac Freight Confer¬ 
ence v Federal Mantimc Commission, C A, 385 
F?d 981, 128 US App DC 199 

Retroactivity before approval by Commission 
prohibited 

D.C —Pacific Coast European Conference v Federal 
Mantimc Commission, CA, 439 F2d 514, 142 
U S App D.C 4, cert, den 91 S Ct 990, 401 U S. 
967, 28 L Ed 2d 541 
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Supplementary agreements need approval 
u S —Pacific Westbound Conference v Federal Man¬ 
time Commission, CALa, 440 F2d 1303, cert 
den 92 S Ct 202, 404 U S 881, 30 L Ed 2d 162 

Discretion 

D C —Farrell Lines, Inc v Federal Mantime Commis¬ 
sion, C A, 475 F 2d 1332, 155 US App DC 63 

Jurisdiction retamed to modify or terminate 
agreement if unfairness appears 
D C —Farrell Lines, Inc v Federal Mantime Commis¬ 
sion, C A, 475 F 2d 1332, 155 US App DC 63 
93.10. DC—States Manne Lines, Inc v Federal 
Mantimc Commission, CA, 376 F2d 230, 126 
US App DC 187 

Affirmative conference action required 
DC—Pacific Coast European Conference v Federal 
Mantime Commission, CA, 439 F2d 514, 142 
USAppDC 4, cert den 91 SCt 990, 401 US 
967, 28 L Ed 2d 541 

Self-policing procedures applied retroactively 
DC—Pacific Coast European Conference v Federal 
Mantime Commission, CA, 439 F2d 514, 142 
USAppDC 4, cert den 91 SCt 990, 401 US 
967, 28 L Ed,2d 541 

94, Rule governing time for motion for recon¬ 
sideration waived 

DC—Montship Lines, Limited v Federal Mantime 
Bd, CA, 295 F2d 147, 111 USApp.DC. 160 

Reopening proceeding 

D C —Anchor Line Limited v Federal Mantime Com¬ 
mission, C A, 299 F 2d 124, 112 U S App D C 40, 
cert den 82 SO 1563, 370 US 922, 8 LEd.2d 
503 

Issues 

U S —Pacific Queen Fisheries v Symes, C A Wash., 307 
F2d 700, cert den 83 S.Ct 721, 372 US. 907, 9 
LEd 2d 717 

Proof in rate investigation proceedings 
U S.—Alaska S S Co. v Federal Mantime Commission, 
C A.Wash., 344 F2d 810. 

D C.—Com of Puerto PUco v Federal Mantime Com¬ 
mission, C.A, 468 F,2d 872, 152 U.S.App D.C. 28. 

95. Notice of hearing 

U S —Pacific Coast European Conference v U S, C A, 
350 F.2d 197, cert, den 86 S.Ct 433, 382 U S 958, 
15 L Ed 2d 362 

Consolidated bearing 

U S —Pacific Coast European Conference v* U.S, C.A, 
350 F 2d 197, cert den 86 S.Ct, 433, 382 U S 958, 
15 LEd 2d 362 

Consolidated report 

U S —Pacific Coast European Conference v U S., CA., 
350 F 2d 197, cert, den 86 S.Ct 433, 382 U S 958, 
15 LEd 2d 362 

Notice of suspension of increased rates held 
insufficient 

U S —Alaska S S. Co v Federal Maritime Commission, 
C.A Alaska, 362 F.2d 406. 

Sufficiency of hearing 

DC—Persian Gulf Outward Freight Conference v. 
Federal Maritime Commission, C A, 375 F.2d 335, 
126 USApp.D.C 159—City of Los Angeles v, 
Federal Maritime Commission, C A, 388 F 2d 582, 
128 US.AppDC 326—City of Portland, Or v. 
Federal Maritime Commission, 433 F2d 502, 139 
US App D.C 344. 

Reopening proceeding 

D C —City of Los Angeles v. Federal Maritime Com¬ 
mission, CA, 385 F2d 678, 128 U.S.App,DC 
156—City of Portland, Or, v Federal Maritime 
Commission, 433 F.2d 502, 139 US.App.DC. 344 

Matters relating to the issuance and 
service of a subpoena or of a subpoena 
duces tecum to compel attendance of 
witnesses and the production of doc¬ 
uments and other evidence relating to 
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an investigation have been adjudi¬ 
cated, 9 ” including the authority of an 
examiner of the board to issue and 
sign a subpoena duces tecum. 9510 

95,5. U S.—Lee v Federal Maritime Bd , C A Wash, 
284 F 2d 577—Federal Maritime Commission v 
Caragher, DCNY, 243 FSupp 136, remd, 
C A , 364 F 2d 709—Ludlow Corp v DeSmedt, 
D C N Y, 249 F Supp 496, affd ,CA, 366 F 2d 
464, cert den 87 SCt 513, 385 US 974, 17 
L Ed 2d 437—Federal Mantime Commission v 
Transoceanic Terminal Corp, D C Ill, 252 

FSupp 743—Federal Mantime Commission v 
Caragher, CANY, 364 F 2d 709—Federal Man¬ 
time Commission v New York Terminal Confer¬ 
ence, CANY, 373 F 2d 424—Federal Mantime 
Commission v New York Terminal Conference, 
DCNY, 262 FSupp 225, affd.CA, 373 F2d 
424—Federal Maritime Commission v. Zim Israel 
Nav Co, DCNY., 263 FSupp 618—Port of 
New York Authonty v Federal Mantime Com¬ 
mission, C A La, 429 F 2d 663, cert den 91 S Ct 
867, 401 US 909, 27 L Ed 2d 806 

Matters relevant to investigation 
U S —Federal Mantime Commission v DeSmedt, C A 
N.Y, 366 F2d 464, cert den 87 SCt 513, 385 
US 974, 17 LEd.2d 437 

95.10. U.S—Lee v Federal Mantime Bd, CA 
Wash, 284 F 2d 577—Federal Mantime Commis¬ 
sion v. New York Terminal Conference, DCNY, 
262 FSupp. 225, afTd, CA., 373 F2d 424 

Failure to comply not automatically enforced by 
court as contempt 

U.S—Federal Maritime Commission v DeSmedt, DC, 
N Y„ 268 F.Supp, 972 

96. U S-Anglo-Canadian Shipping Co v Federal 
Mantime Commission, CA, 310 F2d 606—Or¬ 
leans Matenals Sc Equipment Co v Isthmian 
Lines, Inc., D C La, 213 F Supp 325, order with¬ 
drawn 218 FSupp. 322—Maldonado v Sea-Land 
Service. Inc , D.C Puerto Rico, 240 F Supp 581— 
Maddock Sc Miller, Inc v Mayer China Co, 
D.CNY, 241 FSupp 306, revd on oth. grds, 
C.A., 365 F 2d 98—Maddock Sc Miller, Inc v 
U S. Lines, C.A.N Y., 365 F.2d 98—Buchanan v 
Fowler. C.A.FIa., 181 F.2d 7 
DC—Pacific Seafarers, Inc. v Pacific Far East Line, 
Inc, CA, 404 F.2d 804, 131 U.S.AppDC 226, 
cert. den. 89 SCt 872, 393 U.S 1093, 21 I..Ed2d 
784, on remand 48 F R D 347 

Stay 

US.—Carlo* Crespo Trucking Service, Inc v. Sea-Land 
Service, Ine., D.CPuerto Rico, 260 FSupp. 858 

Iliue not requiring prior determination by com¬ 
mission 

N.Y.-Damp»kibttclakabet lorm A/S v P. L Thomas 
Paper Co, 274 N.Y.S.2d 601, 26 A.D2d 347 

Various matters with respect to a 
show-cause proceeding before the Mar¬ 
itime Commission to declare a port 
equalisation rule unlawful and strike it 
from the freight tariff have been adju¬ 
dicated. 915 

9M, Necessity for complying with rules gov¬ 
erning formal complaint* 

U.S.—American Export and Itbrandtscn Line* v Feder¬ 
al Maritime Committion, CA.Cal,, 334 F 2d 185. 

Necemity for evidentiary hearing 
U.S,—American Export and Isbrandtsen Lute* v. Feder¬ 
al Maritime Commission, CA.Cal., 334 F 2d 185— 
Pott of New York Authority v. Federal Maritime 
Communion, CALa., 429 F2d 670, cert den 91 
S.CL 867, 401 U.S. 909, 27 L Ed.2d 806. 

Notice of intervention 

U.S,—American Export and Isbrandtsen Line* v. Feder¬ 
al Maritime Commiwion, CA.Cal, 334 F.2d 185. 


Notice of order denying motion to dismiss 

U.S —American Export and Isbrandtsen Lines v Feder¬ 
al Mantime Commission, CACal, 334 F2d 185 

Sufficiency of order 

U S —American Export and Isbrandtsen Lines v Feder¬ 
al Maritime Commission, CACal, 334 F2d 185 

Other matters 

U S —American Export and Isbrandtsen Lines v Feder¬ 
al Mantime Commission, CACal, 334 F2d 185 

99. Persons entitled to seek relief 
U S —Federal Mantime Commission v Zim Israel Nav 
Co, DCNY, 263 FSupp 618 
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The equitable power of the court to 
suspend operation of a tariff by injunc¬ 
tion pending the completion of an in¬ 
quiry by the Maritime Board concern¬ 
ing such tariff is a discretionary one to 
be exercised only after a balance of the 
harms the injunction might do to the 
opposing parties 15 

3.5. U S —U S Trucking Corp v Amencan Export 
Lines Inc , D C N Y, 146 F Supp 924, rearg gr 
148 FSupp 61 

Evidence held sufficient to justify injunction 

U.S.—U S Trucking Corp v Amencan Export Lines, 
Inc., DCNY, 146 F.Supp 924, rearg gr 148 
FSupp 61 

Temporary injunction not granted 

U S —U S Trucking Corp v Amencan Export Lines, 
Inc, DCNY, 146 F Supp 924, rearg gr 148 
FSupp 61—Federal Maritime Commission v At¬ 
lantic Sc Gulf/Panama Canal Zone, D C N Y, 241 
FSupp 766 

Opportunity for filing affidavits 

U S —U S Trucking Corp. v American Export Lines, 
Inc, DC.NY., 148 FSupp 61 

Clerical errors in original order of 
board due to inadvertence may be cor¬ 
rected by issuance of subsequent or¬ 
der. 4 5 

4.5. DC.—Royal Netherlands S.S Co v Federal 
Maritime Bd , 304 F 2d 938, 113 U S App D C 62 

The Maritime Commission must, m 
issuing a conclusory order, comply 
with the Administrative Procedure Act, 
5 U.S.C.A § 1007(b), requiring find¬ 
ings and supporting reasons for find¬ 
ings. 4 10 

4,10. U.S.—Anglo-Canadian Shipping Co. v Federal 
Mantime Commission, C A, 310 F 2d 606 

Determination in rate investigation may be re¬ 
opened 

U S —Alaska S.S Co v. Federal Mantune Commission, 
C A Wash, 344 F.2d 810 
Jurisdiction to make finding 
U.S.—'Trans-Pacific Freight Conference of Japan v Fed¬ 
eral Mantime Commission, CA.Cal, 314 F 2d 928, 
Requirements not applicable to rule making pro¬ 
ceeding 

U.S.—Pacific Coast European Conference v U S, C A, 
350 F.2d 197, cert den. 86 S,Ct 433,382 U S 958, 
15 L.Ed 2d 362. 

5. U S.—Rivoli Trucking Corp v New York Shipping 
Ass’n, DCNY., 167 F.Supp. 943—Pacific West- 
bound Conference v, U S, C A., 332 F 2d 49— 
Federal Mantime Commission v, Caragher, C A 
N Y., 364 F 2d 709—Federal Mantime Commis¬ 
sion v AustraJia/U.S. Atlantic and Gulf Confer¬ 
ence, A/S Allanttraflk, D.CN.Y, 337 FSupp 
1032 
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DC—Isbrandtsen Co v US, CA, 211 F2d 51, 93 
US App DC 293, cert den 74 S Ct 852, two 
cases, 347 US 990, 98 LEd 1124—Trans-Pacific 
Freight Conference of Japan v Federal Mantune 
Bd, CA, 302 F2d 875, 112 USAppDC 290 

Effect of invoking jurisdiction 
U S —River Plate and Brazil Conferences v Pressed 
Steel Car Co, C A N Y, 227 F 2d 60 

Enforcement of subpoena duces tecum issued by 
examiner of board 

U S —Lee v Federal Mantune Bd, C A Wash, 284 
F 2d 577—Federal Mantime Commission v Trans¬ 
oceanic Terminal Corp, D C Ill, 252 F Supp 743 
—Federal Mantune Commission v New York Ter¬ 
minal Conference, DCNY, 262 FSupp 225, 
affd, C A, 373 F 2d 424—Federal Mantime Com¬ 
mission v Zim Israel Nav Co, DCNY, 263 
FSupp 618 

Order not violated 

U S —Federal Mantime Commission v Maersk Line, 
DCNY, 243 FSupp 561 

Rule to show cause 

U S —Federal Mantime Commission v Transoceanic 
Terminal Corp, D C Ill, 252 F Supp 743 

Enforcement by “other process” 

U S —Federal Man time Commission v Transoceanic 
Terminal Corp, D C Ill, 252 F Supp 743 

Action held filed m due time 

N Y —Dampskibsselskabet Torm A/S v P L Thomas 
Paper Co, 274 NYS2d 601, 26 AD 2d 347 

6. US —D L Piazza Co v West Coast Lme, D C Ill, 

119 FSupp 937—Northwest Marine Terminals 
Ass’n v Federal Maritime Bd, CA, 218 F2d 
815—Federal Mantime Bd v Isbrandtsen Co, 
AppDC, 78 SCt 851, 356 US 481, 2 LEd 2d 
926—Rivoli Trucking Corp v New York Ship¬ 
ping Ass’n, DCNY, 167 F Supp 943—Matson 
Nav Co v Federal Mantime Commission, C A 
Cal, 405 F2d 796 

DC—Isbrandtsen Co v US, CA, 211 F2d 51, 93 
U.S App DC 293, cert den 74 SCt 852, two 
cases, 347 US 990, 98 LEd 1124-Pacific Far 
East Line, Inc v Federal Mantune Bd, C A, 275 
F 2d 184, 107 USAppDC 155, cert den 80 
SCt 1597, two cases, 363 US 827, 4 LEd 2d 
1523—Government of Guam v Federal Mantime 
Commission, CA, 329 F2d 251, 117 US App 
D C 296—New York Foreign Freight Forwarders 
and Brokers Ass’n v Federal Mantune Commis¬ 
sion, CA, 384 F2d 979, 128 USAppDC 10 

Jurisdiction 

D C —Montship Lines, Limited v Federal Mantune 
Bd, CA, 295 F2d 147, 111 USAppDC 160 

Petition for review held timely 
DC—Montship Lines, Limited v Federal Mantime 
Bd, CA, 295 F2d 147, 111 USAppDC 160 

Orders exceeding statutory authonty 
(2) Other orders 

US—Delaware River Port Authonty v US Lines, 
Inc, DC Pa, 331 FSupp 441 
D C-Trans-Pacific Freight Conference of Japan v 
Federal Mantime Bd, C A, 302 F 2d 875, 112 
USAppDC 290 
Appeal dismissed as frivolous 

U.S —Pacific Westbound Conference v U S, C A, 332 
F,2d 49 

Requirement of finality necessary 
U S —New York Shipping Ass’n, Inc v Federal Man¬ 
time Commission, CA, 495 F2d 1215, cert den 
95 S Ct 224, 419 U.S 964, 42 L Ed 2d 178, cert 
den 95 SCt 224, 419 US 964, 42 LEd 2d 178 

7. Matter peculiarly of public concern 

US—Safir v Gulick, DCNY, 297 FSupp 630 
9. US —Pacific Westbound Conference v US, CA, 
332 F 2d 49. 

Discretion abused 

U.S —State of Tex v Seatram Intern,, SA.CA Tex, 
518 F 2d 175 
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Various matters relating to the re¬ 
view of orders of the Maritime Com¬ 
mission by the Court of Appeals have 
been considered by the courts 95 

9.5. Jurisdiction of Court of Appeals under 
Administrative Orders Review Act 
U s —Consolo v Federal Mantime Commission, Dist 
Col, 86 Sa 1018, 383 US 607, 16 L Ed 2d 131, 
on remand, C ADC, 373 F2d 674, 126 US App 
D.C 14 

Reparations order 

US—Consolo v Federal Mantime Commission, Dist 
Col, 86 S Ct 1018, 383 US 607, 16 L Ed 2d 131, 
on remand, C A D C, 373 F 2d 674, 126 U S App 
DC 14 

D C —Flota Mercante Grancolombiana, S A v Federal 
Mantime Commission, CA, 373 F2d 674, 126 
USAppDC 14 

Shipper’s rights contrasted with earner’s rights 

U S —Consolo v Federal Mantime Commission, Dist 
Col, 86 S Ct 1018, 383 US 607, 16 L Ed 2d 131, 
on remand, CADC., 373 F 2d 674, 126 U S App 
DC 14 

Procedure 

U S —Consolo v Federal Mantime Commission, Dist 
Col, 86 SCt 1018, 383 US 607, 16 L Ed 2d 131, 
on remand, C A D C, 373 F 2d 674, 126 U S App 
DC 14 

Further review by Supreme Court 

US—Consolo v Federal Mantime Commission, Dist 
Col, 86 SCt 1018, 383 US 607, 16 L Ed 2d 131, 
on remand, C A D C, 373 F 2d 674, 126 U S App 
DC 14 

Finding held unwarranted 

U S —Amencan Export Isbrandtsen Lines, Inc v Fed¬ 
eral Mantime Commission, C A, 409 F 2d 1258 

‘‘Report’* 

DC—Sea-Land Service, Inc v Federal Mantime Com¬ 
mission, C A, 402 F 2d 631, 131 U S App D C 80 

Matter held not ripe for review 

DC—Sea-Land Service, Inc v Federal Mantime Com¬ 
mission, C A, 402 F 2d 631, 131 U S App D C 80 

Showing required for stay of order 
DC—North Atlantic Westbound Freight Ass’n v Fed¬ 
eral Mantime Commission, CA, 397 F2d 683, 
130 U S App D C 122—City of Portland, Or v 
Federal Mantime Commission, 433 F 2d 502, 139 
USAppDC 344 

Matters considered on stay application 

DC—North Atlantic Westbound Freight Ass’n v Fed¬ 
eral Mantime Commission, CA, 397 F2d 683, 
130 USAppDC 122 

Commission’s view of merits as indicating public 
interest 

D C —North Atlantic Westbound Freight Ass’n v Fed¬ 
eral Mantime Commission, CA, 397 F2d 683, 
130 USAppDC 122 

Record held insufficient 

DC—North Atlantic Westbound Freight Ass’n v Fed¬ 
eral Mantime Commission, CA, 397 F2d 683, 
130 USAppDC 122 

Standing to object to approval of agreement 
without hearing 

DC—Manne Space Enclosures, Inc v Federal Man¬ 
time Commission, CA., 420 F2d 577, 137 US 
App.DC 9. 

Effect of running of time for review 
U.S —Port of Boston Manne Terminal Ass’n v Rederi- 
akciebolaget Transatlantic, 91 S.Ct 203, 400 U S 
62, 27 L Ed 2d 203 

Scope and extent of review 
DC,—Latin Amenca/Pacific Coast SS Conference v 
Federal Mantime Commission, C A, 465 F 2d 542, 
150 U.S App D C, 362, cert, den 93 S.Ct 269, 409 
U.S 967, 34 L.Ed2d234 


10. Intervention by carriers 
DC—Montship Lines, Limited v Federal Mantime 
Bd, CA, 295 F2d 147, 111 USAppDC 160 

United States as party required 

US—Board of Com'rs of Port of New Orleans v 
Pacific Westbound Conference, C A La, 378 F 2d 
56 

Presentation of grounds for review 
before agency, A contention which 
was not raised before the commission 
will not be considered by the reviewing 
court where no compelling reason ap¬ 
pears for considering it. 115 

11,5. U S —Wilsey, Bennett Co v Federal Mantime 
Commission, CACal, 315 F2d 374—Ludlow 
Corp v DeSmedt, D C N Y, 249 F Supp 496, 
affd, C A , 366 F 2d 464, cert den 87 S Ct 513, 
385 U S 974, 17 L Ed 2d 437 
D C —Anchor Lme Limited v Federal Mantime Com¬ 
mission, C A, 299 F 2d 124, 112 U S App D C 40, 
cert den 82 SCt 1563, 370 US 922, 8 LEd 2d 
503 

12. U S —Grace Lme, Inc v Federal Mantime Bd , 
CA, 263 F2d 709—C Tennant & Sons, Inc v 
New York Terminal Conference, DC NY, 299 
FSupp 796 

D C —Alabama Great Southern R Co v Federal Man- 
time Commission, C A, 379 F 2d 100, 126 U S 
App D C 323—Amencan Export Isbrandtsen 
Lines, Inc v Federal Mantime Commission, C A , 
380 F 2d 609, 127 U S App D C 62—South Atlan¬ 
tic & Canbbean Line, Inc v Federal Mantime 
Commission, CA, 424 F2d 941, 138 US App 
DC 28 

Jurisdiction 

D C —Flota Mercante Grancolombiana, S A v Federal 
Mantime Commission, CA, 302 F2d 887, 112 
US App D.C 302 

Record 

D C —Flota Mercante Grancolombiana, S A v Federal 
Mantime Commission, C A, 302 F 2d 887, 112 
USAppDC 302 

Questions of law 

D C —Flota Mercante Grancolombiana, S A. v Federal 
Mantime Commission, CA, 302 F2d 887, 112 
US App.DC 302. 

Allocation method not prima facie evidence of 
proper method 

U S —Alaska S S Co v Federal Mantime Commission, 
C A Wash, 344 F 2d 810 

Reasons for agency action considered 
U S —Alaska S S Co v Federal Mantime Commission, 
C A Wash, 344 F 2d 810 

Review of findings 

D C —Aktiebolaget Svenska Amenka Limen (Swedish- 
Amencan Lme) v Federal Mantime Commission, 
C.A, 351 F 2d 756, 122 USAppDC 59, app 
after remand 372 F 2d 932, 125 U S App.D C 359, 
revd on oth grds 88 S Ct 1005, 390 U S 238, 19 
LEd2d 1071—U S Atlantic and Gulf/Australia- 
New Zealand Conference v Federal Mantime 
Commission, CA, 364 P2d 696, 124 US App 
D C 303 

Remand 

D C —Aktiebolaget Svenska Amenka Limen (Swedish- 
Amencan Line) v Federal Mantime Commission, 
CA, 351 F2d 756, 122 USAppDC 59, app 
after remand 372 F,2d 932, 125 U S App D.C 359, 
revd on oth grds, 88 S Ct 1005, 390 U.S 238, 19 
L.Ed2d 1071—Government of Guam v Federal 
Mantime Commission, CA, 365 F,2d 515, 124 
U.S App D C 324, cert den 87 S Ct 704, 385 U S 
1002, 17 L Ed 2d 542—North Atlantic Westbound 
Freight Ass’n v, Federal Mantime Commission, 
C A , 404 F 2d 803, 131 U S App D C 225 
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Decision of examiner entitled to serious consid¬ 
eration 

DC—Persian Gulf Outward Freight Conference v 
Federal Mantime Commission, C A, 361 F 2d 80, 
124 US App DC 63 

Concurrence by majority of commissioners 

DC—Persian Gulf Outward Freight Conference v 
Federal Mantime Commission, C A , 361 F 2d 80, 
124 US App DC 63 
Manner of review 

D C —Transamencan Trailer Transport, Inc v Federal 
Mantime Commission, CA, 492 F2d 617, 160 
USAppDC 351 
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13. U S —Grace Line, Inc v Federal Mantime Bd., 
C A , 263 F 2d 709—Federal Mantime Commis¬ 
sion v. Aktiebolaget Svenska Amenka Limen 
(Swedish Am Lme), Dist Col, 88 S Ct 1005, 390 
U S 238, 19 L Ed 2d 1071—Fall River Lme Pier, 
Inc v International Trading Corp of Virginia, 
CA Mass, 399 F 2d 413 

DC—States Manne Lines, Inc. v Federal Mantime 
Commission, 313 F 2d 906, 114 U S App D C 225, 
cert den 83 SCt 1872, 374 US 831, 10 L Ed 2d 
1054—U S Atlantic and Gulf/Australia-New Zea¬ 
land Conference v Federal Mantime Commission, 
C A , 364 F 2d 696, 124 U S. App.D C 303 

Burden on petitioner to overcome presumption 
of correctness 

D C —City of Los Angeles v, Federal Mantime Com¬ 
mission, CA, 385 F.2d 678, 128 USAppDC 
156 

New evidence 

D C —Transamencan Trailer Transport, Inc v Federal 
Mantime Commission, C.A., 492 F2d 617, 160 
USAppDC 351 

14. US—Federal Mantime Bd v Isbrandtsen Co, 
App.DC, 78 SCt 851, 356 US. 481, 2 L Ed 2d 
926—Greater Baton Rouge Port Commission v 
U.S, CA., 287 F.2d 86, reh den. 293 F2d 959, 
cen den 82 S.Ct 600, 368 U.S, 985, 7 L Ed.2d 
523—Fall River Line Pier, Inc v. International 
Trading Corp of Virginia, C A Mass, 399 F.2d 
413. 

DC—Amencan Union Transport, Inc v. U.S., CA, 
257 F 2d 607, 103 U S App.D C. 229, cert den 79 

5 Ct 46, 358 U S 828, 3 L Ed.2d 67. 

Evidence held sufficient 

(4) Other instances 

U S —Stockton Port Dist v. Federal Maritime Commis¬ 
sion, C A.Cal, 369 F.2d 380, cert, den 87 $.Ct 
1479, 386 US 1031, 18 LEd.2d 592-C Tennant 

6 Sons, Inc v New York Terminal Conference, 
DC NY, 299 FSupp 796—Port of New York 
Authonty v Federal Mantime Commission, CA 
La, 429 F2d 663, cert den 91 S.Ct 867, 401 U S 
909, 27 L Ed 2d 806 

D C —Persian Gulf Outward Freight Conference v 
Federal Mantime Commission, C A., 361 F 2d 80, 

124 USAppDC 63—U.S. Atlantic and 
Gulf/Australia-New Zealand Conference v Feder¬ 
al Mantime Commission, C A, 364 F 2d 696, 124 
U S App D.C 303—Flota Mercante Grancolombia- 
na, S.A. v. Federal Mantime Commission, C.A, 
373 F2d 674, 126 US App,D.C 14 

Evidence held insufficient 

U S-Anglo-Canadian Shipping Co v Federal Man- 
time Commission, C A, 310 F 2d 606—C. Tennant 
& Sons, Inc v New York Terminal Conference, 
DCNY, 299 FSupp 796, 

D.C —Royal Netherlands S.S Co v Federal Maritime 
Bd, 304 F2d 938, 113 U.S App.DC 62—U.S. 
Atlantic and Gulf/Australia-New Zealand Confer¬ 
ence v Federal Mantime Commission, CA, 364 
F 2d 696, 124 US.AppD.C 303—Aktiebolaget 
Svenska Amenka Limen (Swedish Am, Line) v 
Federal Mantime Commission, C A, 372 F.2d 932, 

125 U SApp D C 352 

15. D C —Government of Guam v. Federal Maritime 
Commission, CA., 329 F2d 251, 117 US App 
DC 296 
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16, U S —D L Piazza Co v West Coast Line, C A 
NY, 210 F2d 947, cert den 75 SCt 42, 348 
US 839, 99 LEd 661—Continental Can Co v 
US, CA, 272 F2d 312 

D C —American Union Transport, Inc v U S , C A, 
257 F 2d 607, 103 U S.App D C 229, cert den 79 
SO 46, 358 US 828, 3 LEd 2d 67—Benson v 
US, CA, 263 F2d 899, 105 USAppDC 62— 
Flota Mercante Grancolombiana, SA v Federal 
Maritime Commission, CA, 302 F2d 887, 112 
U S App D C 302—Government of Guam v Fed¬ 
eral Mantime Commission, CA, 365 F2d 515, 
124 U S App D C 324, cert den 87 S Ct 704, 385 
U S 1002, 17 L Ed 2d 542—Persian Gulf Outward 
Freight Conference v Federal Mantime Commis¬ 
sion, C A, 375 F 2d 335, 126 U S App D C 159— 
American Export-Isbrandtsen Lines, Inc v Feder¬ 
al Mantime Commission, C A, 389 F 2d 962, 129 
US,App DC I, 

17. D C —Government of Guam v Federal Mantime 
Commission, CA, 365 F2d 515, 124 US App 
D C 324, cert den 87 S Ct 704, 385 U S 1002, 
17 LEd 2d 542. 

Remand 

U.S,—Com of Puerto Rico v Federal Mantime Bd, 
C A., 288 F 2d 419, 110 U S App D C 17—Alaska 
SS Co v Federal Mantime Commission, CA 
Wash., 344 F 2d 810—Volkswagenwerk Aktienge- 
sellschaft v Federal Mantime Commission, Dist 
Col, 88 S Ct 929, 390 U S 261, 19 L Ed 2d 1090, 
am. on oth grds 88 SCt 2649, 392 US 901, 20 
L.Ed.2d 1361 

D.C — Pacific Far East Line, Inc v Federal Mantime 
Bd, CA, 275 F2d 184, 107 USAppDC 155, 
cert den 80 S Ct. 1597, two cases, 363 U S 827, 4 
LEd 2d 1523—Government of Guam v Federal 
Mantime Commission, CA, 329 F2d 251, 117 
USAppDC 296 

Only final orders of the Maritime 
Board are reviewable. 175 

17.5. Order held not “final order” 

U.S—Howard Terminal v U S, C A, 239 F2d 336 

Order held final 

D C.—Trans-Pacific Freight Conference of Japan v 
Federal Mantime Bd., CA, 302 F2d 875, 112 
USAppDC 290, 

The reviewing court will not dismiss 
an appeal for a defect m parties, but in 
a proper case it will, of its own initia¬ 
tive, permit an amendment so as to 
remedy such defect. 1710 

17.10. Petitioners not incorporated within 
court’s jurisdiction 

US —Anglo Canadian Shipping Co v U S., C A, 238 
F 2d 18. 

Under statutory provision providing 
that the courts may set aside, suspend 
or determine the validity of final or¬ 
ders of the board, orders with are not 
final are not appealable. 1715 

17,15* Order held not final 

DC—AMOciated Banning Co v. U S„ C.A, 247 F.2d 
557, 101 U S App-D.C 151. 

§ 104. Discrimination 
Library References 
Shipping ^101, 103. 

IS* Retaliatory contract 
D.C—Isbrandtsen Co. v. U.S.CA, 239 F2d 933, 99 
U S, App.D.C 312, affd. 78 S.Ct 851, 356 U S. 481, 
2 L Ed.2d 926. 

19. U.S.—Grace Line, Inc, v. Federal Maritime Bd, 
C.A., 28Q F.2d 790, cert den 81 S.Ct, 380, 364 
U.1 933, 5 LEd.2d 365. f 


Prohibition not limited to agreements between 
American and foreign lines 

US —Safir v Gibson, CANY, 417 F2d 972 
21. DC—Royal Netherlands SS Co v Federal 
Mantime Bd, 304 F 2d 938, 113 U S App D C 62 
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25, U S —Federal Mantime Commission v Zim Israel 
Nav Co, DCNY, 263 FSupp 618 

Loss of profits 

U S —Consolo v Federal Mantime Commission, Dist 
Col, 86 SCt 1018, 383 US 607, 16 L Ed 2d 131, 
on remand, C A D C, 373 F 2d 674, 126 U S App 
DC 14 

D C —Rota Mercante Grancolombiana, S A v Federal 
Mantime Commission, CA, 373 F2d 674, 126 
USAppDC 14 

27. US—Federal Mantime Bd v Isbrandtsen Co, 
App D C, 78 S Ct 851, 356 U S 481, 2 L Ed 2d 
926—U S v Pan Am Mail Line, Inc, D C N Y, 
359 F Supp 728 

Unlawful unless impact unsubstantial 

U S —Isbrandtsen Co v U S, C A, 239 F 2d 933, 99 
USApp.DC 312, affd. 78 S Q 851, 356 US 481, 
2 L Ed 2d 926 

Effect on government-financed shipments 

US—US v Bloomfield SS Co, CATex, 359 F2d 
506, cert den 87 S.Ct 709, 385 US 1004, 17 
L Ed 2d 543 

28. DC —Amencan Union Transport, Inc v US, 
C A , 257 F 2d 607, 103 U S App D C 229, cert 
den 79 S Ct 46, 358 U S 828, 3 L Ed 2d 67- 
Royal Netherlands SS Co v Federal Mantime 
Bd, 304 F 2d 938, 113 USAppDC 62 

Volume rates discount not inherently unlawful 

D C —Amencan Export Isbrandtsen Lines, Inc v Fed¬ 
eral Mantime Commission, CA, 380 F2d 609, 
127 U S App D C 62 
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29. U S —Amencan Export Isbrandtsen Lines, Inc v 
Federal Mantime Commission, CA, 409 F2d 
1258 

33. US—River Plate and Brazil Conferences v 
Pressed Steel Car Co, CANY, 227 F 2d 60— 
Federal Mantime Bd v Isbrandtsen Co, App 
DC, 78 S Ct 851, 356 US 481, 2 LEd 2d 926 

Any infirmity in such a contract has 
been cured by amendment of the Ship¬ 
ping Act, 335 and various other matters 
relating to the effect of such statutory 
amendment have been adjudicated. 3310 

33.5 NY— Pasch v Chemoleum Corp, 210 NY 
S 2d 738, 26 Misc 2d 925, affd 214 N Y S.2d 644, 
13 AD 2d 470, app gr 218 NYS2d 47, 9 
N Y.2d 965, 176 NE2d 502 
33.10. NY—Pasch v Chemoleum Corp, 209 NY 
S 2d 191, 26 Misc 2d 918, affd 214 N Y S 2d 644, 
645, 13 A,D.2d 470, rearg. den 215 NYS2d 
1011, 13 A.D 2d 623, app gr. 218 N Y S 2d 47, 9 
N.Y 2d 965, 176 N E 2d 502 

36. Freight forwarder 

U,s— Norman G. Jenien, Inc v Federal Mantime 
Commission, C A., 497 F.2d 1053. 


page 873 

38. DC —Isbrandtsen Co v US, CA, 239 F2d 
933 , 99 US,App DC 312, affd. 78 SCt 851, 356 
US 481, 2 LEd 2d 926. 

Unjust discrimination as to cargo space 
U S.—Grace Line, Inc v. Federal Maritime Bd, C A, 
280 F 2d 790* cert, den 81 S Ct '380, 364 U S 933, 
5 LEd,2d 365. 

39. U S —Anglo Canadian Shipping Co v U S., C A, 
264 F,2d 405 
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Exclusive primary jurisdiction 

U S —Carnation Co v Pacific Westbound Conference, 
C A Cal, 336 F 2d 650, revd on oth grds 86 S Ct 
781, 383 US 213, 932, 15 LEd 2d 709, 851 

41. US—Baltimore & OR Co v US,CA,201 
F 2d 795 

42. US—Carnation Co v Pacific Westbound Con¬ 
ference, Cal, 86 SCt 781, 383 US 213, 932, 15 
LEd 2d 709 

Interest from date of filing complaint 

DC—States Marine Lines, Inc v Federal Man time 
Commission, 313 F 2d 906, 114 U S App D C 225, 
cert den 83 SQ 1872, 374 US 831, 10 LEd 2d 
1054 

Equitable considerations 

D C —Flota Mercante Grancolombiana, S A v Federal 
Maritime Commission, CA, 342 F2d 924, 119 
USAppDC 345, revd on oth grds 86 SCt 
1018, 383 US 607, 16 LEd 2d 131, on remand, 
C A DC, 373 F2d 674, 126 USAppDC 14 

Grant of reparations is discretionary 

D C —Flota Mercante Grancolombiana, S A v Federal 
Maritime Commission, CA, 342 F2d 924, 119 
U S App D C 345, revd on oth grds 86 S Ct 
1018, 383 US 607, 16 LEd 2d 131, on remand, 
CADC, 373 F2d 674, 126 USAppDC 14- 
Rota Mercante Grancolombiana, SA v Federal 
Mantime Commission, CA, 373 F2d 674, 126 
USAppDC 14 

43. U S —D L Piazza Co v West Coast Line, D C 
Ill, 119 FSupp 937 

Law not necessarily settled by unappealed valid 
decision 

D C —Rota Mercante Grancolombiana, S A v Federal 
Mantime Commission, CA, 342 F2d 924, 119 
USAppDC 345, revd on oth grds 86 SCt 
1018, 383 US 607, 16 LEd 2d 131, on remand, 
CADC, 373 F2d 674, 126 USAppDC 14 

44. US-D L Piazza Co v West Coast Line, supra, 
n 43 

DC—Isbrandtsen Co v US, CA, 239 F2d 933, 99 
USAppDC 312, affd 78 SCt 851, 356US 481, 

2 LEd 2d 926 
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45. D C —Pacific Far East Line, Inc v U S, C A, 
246 F 2d 711, 101 USAppDC 24 

54. DC—Rota Mercante Grancolombiana, SA v 
Federal Mantime Commission, CA, 373 F2d 
674, 126 USAppDC 14 

Actions may be barred by delay. 545 

54.5. More than two years 

U S —Brown & Williamson Tobacco Corp v The An- 
ghyra, D C Va, 157 F Supp 737, affd in part and 
revd in part on oth grds, C A, 277 F.2d 9, cert 
den 81 SCt 168, 364 US 879, 5 LEd2d 102 

§ 105. Damage to Vessel from Load¬ 
ing or Discharging Cargo 

55. U S.—Shamrock Towmg Co v Schiavone-Bono- 
moCoip, CANY, 275 F2d 338 

Indemnity agreement 

u S —Callanan Road Imp Co v Cayuga Const Corp, 
DCN Y, 321 FSupp 1317, affd, C A, 437 F2d 
456 

56. U S —Ferrante v Swedish Am Lines, C A N J, 
331 F2d 571, cert den 85 SCt 10, 379 US 801, 
13 L.Ed,2d 20—Thompson v Calmer S S Corp, 
CA Pa, 331 F 2d 657, cert den 85 SCt 259, 379 
US 913, 13 LEd.2d 184 
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58. U.S —Nat G Hamson Overseas Corp v Amen¬ 
can Tug Titan, C A Fla, 516 F2d 89, mod on 
oth grds 520 F2d 1104 
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59. Effect of negligence as not wear and tear 
even though anticipated 

U S.—Moran Towmg Corp v, M A Gammmo Const 
Co, C ARI, 363 F 2d 108, on remand, DC, 292 
F Supp 134, affd m part remanded 409 F 2d 917 

60. US—Shamrock Towing Co v Hughes Bros, 
Inc, D.C N Y, 197 F Supp 397 

61. US—Ferrante v Swedish Am Lines, CANJ, 
331 F.2d 571, cert den 85 SO 10, 379 US 801, 
13 L£d2d 20 

65. Prior unseaworthiness of vessel 

U S,—Compamo Prospero S A v Old Dominion Steve¬ 
doring Corp., D C Va, 309 F Supp 1082. 

68. US—Ware v Cia De Navegacion Andes, SA, 
D.C Va, 180 F Supp 939—Arrow Transp Co v 
Cooper Stevedoring Co, DC Ala, 184 FSupp 
666—De Palma v South African Marine Corp, 
DCNY, 206 FSupp 274—Waterman SS Corp 
v Brady-Harailton Stevedore Co, DC Or, 243 
FSupp 298—'Viliam & Fassio E Compagma v 
Atlantic A Gulf Stevedores, Inc, D C Va, 283 
FSupp 725—Judith Ann Liberian Transport 
Corp v Crawford, C A Or, 399 F 2d 924 

Security company 

US —Toyomenka, Inc v SS Tosharu Maru, DC 
NY, 392 FSupp 450, revd on oth grds, CA, 
523 F 2d 518 

69. US —North Atlantic & Gulf SS Co v New 
Orleans Stevedoring Co, DC La, 111 FSupp 
413, affd, CA, 213 F2d 859—Pacific Far East 
Line, Inc v Jones Stevedoring Co, C A Cal, 346 
F2d 642, cert den 86 S.Ct 293, 382 US 919, 15 
L Ed 2d 233—Smith v Brown & Root Marine 
Operators, Inc, DC La, 243 FSupp 130, affd, 
C A, 376 F2d 852—Waterman SS Corp v Bra- 
dy-Harmlton Stevedore Co, D C Or, 243 F Supp 
298—Hardy v US, DCNC, 322 FSupp 660 

70. Custom no excuse for negligence 

U S —Arrow Transp Co v Cooper Stevedoring Co, 
D C Ala, 184 F Supp 666—La Capna v Compag- 
nie Mantime Beige, DCNY, 286 FSupp 980, 
affd in part, revd in part on oth grds, C A, 427 
F 2d 244 

71. U S —North Atlantic A Gulf S S Co v New 
Orleans Stevedoring Co, supra, n 69—US v 
Bull SS Line, CANY, 274 F2d 877—CJ.S. 
cited in Arrow Transportation Co v Cooper Ste- 
vedonng Co, DC Ala, 184 FSupp 666, 668— 
Dampskibsaktieselskabet Den Norske Afnka og 
Australiehne v Intalco Aluminum Corp, DC 
Wash , 306 F Supp 170, affd, C A, 457 F.2d 889, 
cert den 93 SO 166, 409 U S 1024, 34 LEd2d 
316—Southern Stevedonng Co v SS Hellenic 
Wave, D C Tex, 322 F Supp 641—Evans v. Car¬ 
olina Shipping Co, C A S C, 451 F 2d 188 

No liability when expert advice sought after and 
it is followed 

U S.—A/S J Ludwig Mowmckels Reden v Accinanto 
Limited, C A Md, 199 F 2d 134, cert den 73 S Ct 
1129, ^45 US 992, 97 LEd 1400 

Warranty of workmanlike service 

US—Judith Ann Ubcnan Transport Corp v Craw¬ 
ford, C A Or, 399 F 2d 924-McKmley v Skibs 
A/S Ancona, DC Pa, 286 FSupp 691—Stein 
Hall A Co, Inc v S.S Concordia Viking, CA 
N.Y., 494 F2d 287 
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73, U S —Reed v Bank Lines, Limited, D C La, 285 
F.Supp 80S—Dunn v Ove Skou Reden A/S, 
D C.Pa ,45 F R D 18. 

74, U.$ —Old Dominion Stevedonng Corp v U,S, 
DC Va., 130 F.Supp 662 

78. US-US v Bull SS. Line, CANY, 274 F2d 
877, 
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86 . U Ware v. Cia De Navegacion Andes, S A, 
DCVi„ 180 FSupp, 939 


89. US—du Pont de Nemours Intern. SA v SS 
Mormacvega, DCNY, 367 FSupp 793 affd, 
C A, 493 F 2d 97 

Tex —Jugoslavenska Oceanska Plovidba v Gulf Atlan¬ 
tic Warehouse Co, Civ App, 507 S W 2d 892, err 
ref n6 rev err 
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97. US—W E Hedger Transp Corp v United 
Fruit Co, CANY, 198 F2d 376, cert den 73 
SCt 275, 344 US 896, 97 LEd 692 
4. US —Seagrave Transp Co v Eskay Coal A Fuel 
Co, DCNY, 106 FSupp 687, mod on oth 
grds, CA, 205 F2d 257 
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8. Negligence not shown 
U S —Dampskibsaktieselskabet Den Norske Afnka og 
Australiehne v Intalco Aluminum Corp, DC 
Wash, 306 F Supp 170, affd, C A, 457 F 2d 889, 
cert den 93 S Ct 466, 409 U S 1024, 34 L Ed 2d 
316 
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29. U S —Skibs A/S Gylfe v Hyman-Michaels Co, 
C A Mich, 438 F2d 803, cert den 92 SO 73, 
404 US 831, 30 LEd 2d 61 

Persons entitled to sue 

U S —McDonough Const Co v H B Fowler A Co, 
D C La, 281 F Supp 90 

Laches not shown 

U S —McDonough Const Co v H B Fowler A Co, 
DC La, 281 FSupp 90 

32. Res ipsa loquitur doctrine applicable 
U S —Great Eastern Fuel Co. v Tanker Hygrade No 
26, Inc, D C N Y, 196 F.Supp 342. 
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51. Evidence held sufficient 

(8) U S —Arrow Transp Co v Cooper Stevedonng 
Co, DC Ala, 184 FSupp. 666—McDonough Const 
Co v H B Fowler A Co, D.C La, 281 FSupp 
90—Skibs A/S Gylfe v Hyman-Michaels Co, DC 
Mich . 304 F Supp 1204, affd, C A, 438 F 2d 803, cert 
den 92 S Ct 73, 404 U S 831, 30 L Ed 2d 61—Compa¬ 
mo Prospero S A v Old Dominion Stevedonng Corp, 
D C Va, 309 F Supp 1082—Callanan Road Imp. Co v 
Cayuga Const Corp, DC.NY, 321 FSupp. 1317, 
affd , C A, 437 F 2d 456 

Evidence held insufficient generally 
U S — American Commercial Lines, Inc v Silver Creek 
Coal Co, CAM, 393 F.2d 178—Dampskibsak- 
tieselskabet Den Norske Afnka og Australiehne v 
Intalco Aluminum Corp, D C Wash, 306 F Supp 
170, affd, C A,457 F2d 889, cert den 93 SCt 
466, 409 US 1024, 34 LEd 2d 316-Callanan 
Road Imp Co v Cayuga Const Corp, DCNY, 
321 FSupp 1317, affd, C.A, 437 F.2d 456 
Tex—Mauncc Pmcoffs Co v Southern Stevedonng 
Co, Inc , 489 S.W 2d 277. 
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52. Evidence held insufficient 

U S —Ingram Barge Co v West Lake Quarry A Mate¬ 
rial Co, Inc.DC.Mo, 357 FSupp 624, affd, 
CA, 489 F2d 760 

54. Evidence held sufficient 
U S —W E Hedger Transp Corp v United Fruit Co, 
CANY, 198 F2d 376, cert, den 73 SCt 275, 
344 U S 896,97 L Ed 692—Arrow Transp Co v 
Cooper Stevedonng Co., DC Ala, 184 FSupp 
666 —La Capna v Compagnie Mantime Beige, 
DCNY, 286 F.Supp 980, affd in part, revd m 
part on oth grds, C A„ 427 F 2d 244 

Evidence held insufficient 
U S —Compamo Prospero S A v Old Dominion Steve- 
donng Corp , D C Va, 309 F Supp 1082—Ingram 
Barge Co v West Lake Quarry A Matenal Co, 
Inc , D C Mo.t 357 F Supp 624, affd , C A , 489 
F 2d 760 
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55. US—Dampskibsaktieselskabet Den Norske Afn¬ 
ka og Australiehne v Intalco Aluminum Corp, 
D C Wash, 306 F Supp 170, affd , C A, 457 F 2d 
889, cert den 93 SCt 466, 409 US 1024, 34 
LEd 2d 316—Dampskibsaktieselskabet v Belling¬ 
ham Stevedonng Co, C A Wash , 457 F 2d 889, 
cert den 93 S Ct 466, 409 U S 1024, 34 L Ed 2d 
316 

58. Questions for court and jury 

U S —Hampton Roads Camera, Inc v Allied Chemical 
Corp, CAVa, 329 F,2d 387, cert den 85 SCt 
78, 379 US 839, 13 LEd 2d 46 
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59. Damages for loss of use 

US—Dampskibsaktieselskabet Den Norske Afnka og 
Australiehne v Intalco Aluminum Corp, D C 
Wash, 306 F Supp 170, affd, C A , 457 F 2d 889, 
cert den 93 S Ct 466, 409 U S 1024, 34 L Ed 2d 
316 

Damages held not proved 

U S —Ingram Barge Co v West Lake Quarry A Mate¬ 
nal Co, Inc, DC Mo, 357 FSupp 624, affd, 
CA, 489 F2d 760 

61. U S —Callanan Road Imp Co v Cayuga Const 
Corp, D C N Y , 321 F Supp 1317, affd, C.A, 
437 F2d 456 

71. Rule applicable to suits on law side of 
federal court 

U S —W E Hedger Transp Corp. v United Fruit Co, 
supra, n 54 

§ 106. In General 
Library References 
Shipping <s=>104 et seq. 

Modern Legal Forms Ch. 63, 
Ships and Vessels. 

73. US.—Pure Oil Co v. M/V Canbbean, D.C La, 
235 F.Supp 299, affd , C A , 370 F 2d 121—Peter¬ 
son v S S Wahcondah, D C La, 235 F Supp 698 
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74. D C —States Mannc Lines, Inc v. Federal Man 
time Commission, 313 F2d 906, 114 US App 
DC 225, cert, den 83 SCt 1872, 374 U.S 831, 
10 L Ed 2d 1054 

Relationship of bailor-bailee 

US—Pure Oil Co v M/V Canbbean, D.C,La., 235 
F Supp 299, affd. C A, 370 F 2d 121—Stein Hall 
A Co, Inc v SS. Concordia Viking, CANY, 
494 F 2d 287 

Carrier bears same relation to government as to 
private shipper 

US—U.S v SS, Claiborne, D.GAla, 252 FSupp 
897 

75. US —Thyssen Steel Corp v SS Adonis, DC 
N Y, 364 F.Supp 1332 

Agreement determines rights and obligations 

US.—Pure Oil Co v M/V Caribbean, D.C La. 370 
F,2d 121 

76. U.S—Mississippi Val Barge Line Co v. Inland 
Waterways Shippers Ass'n, Inc, CAMo, 289 
F2d 374, cert. den. 82 S Ct 123, 368 U S 876, 7 
L Ed 2d 77—Agnco Chemical Co v M/V Ben W 
Martin, C.A Miss, 664 F 2d 85, reh. den 669 F.2d 
733 

82. US—Peterson v SS Wahcondah, DC La., 235 
FSupp 698 

“Fishyback service” is movement of 
highway trailers by barge, 823 

82,5, U Ss—Atchison, T A S.F. Ry, Co v U.S., 
DC.I11, 244 FSupp 955, revd on oth, grds, 87 
S Ct 1608, 387 U.S. 397, 18 L Ed.2d 847, affd, 87 
S.Ct 2094, 388 US 445, 18 L.Ed.2d 1307, reh. 
den. 88 S Ct. 11, 12, 389 U.S. 889, 19 L Ed 2d 197 

83. U S -P D Marchessinl A Co (New York) v. H, 
W Robinson Co, D C.N Y, 287 F.Supp 728-In 
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re Complaint and Petition of International Marine 
Development Corp, C A Miss, 451 F 2d 763 

84. U S —Richard Const Co v Monongahela A 
Ohio Dredging Co, DC Pa, 284 FSupp 290, 
mod on oth grds, C A, 407 F 2d 1170. 

“Booking” 

U S —P D Marchessini & Co (New York) v H W 
Robinson & Co, D C N Y, 287 F Supp 728 

Usual practice to have contracts in written form 

U S —Atlantic Banana Co v M V “Calanca”, D C 
NY, 342 FSupp 447 Aflfd, C A, 489 F 2d 752, 
two cases 

85. US—Atlantic Banana Co v MV “Calanca”, 
DCNY, 342 F.Supp 447. Affd, C.A, 489 
F 2d 752, two cases 

Acceptance may be consequence of conduct 

U S —General Motors Corp v Pennsylvania R Co, 
DCN.Y, 357 FSupp 646, aflfd, CA, 506 F2d 
1395, two cases. 

86. Sufficient consideration 

(2) Other instances 

U,S.—U.S v American Trading Co of San Francisco, 
D.CCal, 138 F.Supp 536. 

page 886 

98. US—US Ore Corp v Commercial Transport 
Corp, D.C La, 369 F Supp 792. 

3, U S.—Tenncco Oil Co v Tug Tony, D C.Tex, 324 

FSupp 834 

Public policy contravened 

N Y.—Hellenic Lines Limited v Chemoleum Corp, 321 
NYS.2d 399, 36 A.D 2d 944, app dism 279 
N.E2d 602, 29 NY 2d 904, 328 N YS 2d 858 

Agreement not contrary to public policy 

US —Fluor Western, Inc. v G & H Offshore Towing 
Co, C A Tex., 447 F 2d 35, cert den 92 S Ct. 959, 
405 US 922, 30 LEd 2d 793—Baker Oil Tools, 
Inc v. Delta SS. Lines, Inc, DC.Tex, 387 
F Supp 617, aflfd. C.A , 562 F 2d 938, reh den. 571 
F.2d 978, and 577 F2d 1134, two cases 

4. Engagement in both contract and common 
carriage 

U.S.—Fall River Line Pier, Inc. v. International Trad¬ 
ing Corp of Virginia, C.A,Mass, 399 F2d 413. 
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Approval by Maritime Commission 

(2) Not required for tariff, 

U S.—Baker Oil Tools, Inc. v. Delta S.S. Lines, Inc, 
D.C,Tex., 387 F.Supp. 617, aflfd CA., 562 F.2d 
938, reh den. 571 F,2d 978, and 577 F.2d 1134, 
two cases. 

8. Incorporation of Carriage of Goods by Sea 
Act 

U.S.—Com, of Puerto Rico v Sea-Land Service, Inc, 
D.C Puerto Rico, 349 F.Supp. 964. 
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16, US —American Smelting & Refining Co v Navt- 
eim Andes Peruana, S A., D.C Cal., 208 F Supp 
164. Affd., CA., 327 F.2d 581. 

18, U.S.—Sociedad Armadora Anstometus Panama, 
S.A. v, 5,020 Long Tons of Raw Sugar, D CPa, 
122 F.Supp 892, afTd, CA., 223 F.2d 417—Gulf 
Atlantic Towing Corp. v. Dickerson, Inc., C A 
Fla., 271 F,2d 542—Associated Metals A Minerals 
Corp. v. 4,000 Odd Tons of Magnesium. D.C Md, 
339 FJSupp. 313 

D.C.—American Union Transport, Inc. v. U.S, C.A, 
257 F,2d 607, 103 U.$.App.D,C 229, cert den 79 
S.O. 46, 358 U.S. 828, 3 L Bd.2d 67, 

Contract construed 

HL—Garcia Intern. Corp. v Cosmos Shipping Co., 262 
N.E2d 811, 129 Ill.App.2d 140 

N.Yv—Luria Bro*. A Co., Inc. v. Associated Metals A 
Minerals Corp. 343 N,Y.S.2d 152, 73 Misc 2d 937 

Uaromunting party not bound 

UA-gteln Hall A Co.. Inc. v. S.S. Concordia Viking, 
C.A.N.Y, 494 F.2d 287. 
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31. Practical construction by parties 
U S St Ioannis Shipping Corp v Zidell Explorations, 
Inc , D C Or, 222 F Supp 299, affd , C A, 336 
F2d 194 

Or —Sause Bros Ocean Towing Co, Inc v Gunderson, 
Inc, 510 P 2d 541, 265 Or 568 
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34. US —Mitsui A Co (USA) v Toko Kaiun Ka- 
bushiki Kaisha, D C Tex, 342 F Supp 14 

35, U S —Haroco Co v The Tai Shan, D C N Y, 111 
F Supp 638, affd, C A , 218 F 2d 822 

42, US—Krawill Machinery Corp v Robert C 
Herd A Co, D C Md , 145 F Supp 554 
45 Strict liability 

U S — Sanderhn v Old Dominion Stevedoring Corp, 
CAVa, 385 F2d 79, on remand, DC, 281 
FSupp 1015 

Courts reluctant to expand scope of warranty 

U S —Central Stikstof Verkoopkanter, N V v Walsh 
Stevedoring, Co , C A Ala, 380 F 2d 523 

page 890 

Other matters relating to the implied 
warranties of the shipper have been 
adjudicated 54 5 

54,5. U S —Luckenbach S S. Co v Coast Mfg A 
Supply Co.DCNY, 185 F Supp 910 

Consignee 

Mere consignee cannot be held to implied warranty 
that goods had been properly packaged for shipment 
U S —Atkins, Kroll A Co v Nedlloyd Line, D C Cal, 
210 FSupp 315 

61. US —Robin Hood Flour Mills, Limited v Baha¬ 
ma Pearl Co, D C N Y, 318 F Supp 1286 

§ 107. -What Law Governs 

page 891 

71. US.—Michael v SS Thanasis, DC Cal, 311 
FSupp 170 

72. 1 US —Jefferson Chemical Co v M/T Grena, 
C.A Tex, 413 F2d 864—Potash Co of Canada 
Ltd v M/V Raleigh, D C Canal Zone, 361 
FSupp 120 

73, U S.—Pacific Micronesian Lines, Inc. v New Zea¬ 
land Ins Co, C A Guam, 366 F 2d 333, app after 
remand 397 F 2d 236—Blanchard Lumber Co v 
S S. Anthony II, D C N Y, 259 F Supp 857 

Locus contractus as not necessarily governing 
U.S.—San Rafael Compama Naviera, S A v American 
Smelting A Refining Co, C A.Cal., 327 F2d 581 

75. U S.—Hellenic Lines, Limited v. Embassy of Paki¬ 
stan, D.CN.Y, 307 FSupp 947, affd in part, 
revd. in part on oth grds, C A, 467 F 2d 1150— 
Michael v SS Thanasis, DC Cal, 311 FSupp 
170. 

76. U S —Hellenic Lines, Limited v Embassy of Paki¬ 
stan, DCNY, 307 F Supp 947, aflfd in part, 
revd in part on oth grds, CA, 467 F2d 1150— 
Michael v. SS Thanasis, DCCal, 311 FSupp 
170 

77. US—Cerro De Pasco Copper Corp v Knut 
Knutsen O A.S., D C N Y, 94 F Supp 60, affd, 
C.A, 187 F2d 990 

81, U.S.—General Motors Overseas Operation, Divi¬ 
sion of General Motors Corp. v S S Goettingen, 
DCNY., 225 F.Supp. 902—Kurt Orban Co v 
S.S Clymema, D.C.NY, 318 FSupp 1387 

page 892 

Other presumptions have been held 
applicable 86,5 

page 893 

3, US.—Michael v SS Thanasis, DCCal, 311 
F.Supp 170 
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§ 108. -Performance and 

Breach in General 

7. US—Hartford Acc A Indem Co v Gulf Refining 

Co, D C La, 127 F Supp 469, affd m part and 
revd in part on oth grds, C A, 230 F 2d 346, 
cert den 77 S Ct 49, 352 U S 832, 1 L Ed 2d 
52—Reden A/B Pulp v Republic Chemical Corp, 
DCNY, 161 FSupp 726, affd, CA, 274 F2d 
428 

8 . US —Associated Metals A Minerals Corp v 4,000 

Odd Tons of Magnesium, D C Md, 339 F Supp 
513 
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16. US—US Ore Corp v Commercial Transport 
Corp, D C La, 369 F Supp 792 
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34. US—Ghdden Co v Hellenic Lines, Limited, 
CANY, 275 F2d 253, on remand, DC, 207 
FSupp 262, affd 315 F2d 162 
37. US—Ghdden Co v Hellenic Lines, Limited, 
CANY, 275 F2d 253, on remand, DC, 207 
FSupp 262, affd 315 F2d 162 

page 898 

84. Sufficiency of evidence 

U.S —Hellenic Lines Limited v Gulf Oil Corp, C A 
NY, 340 F2d 398—D R Kincaid, Limited v 
Trans-Pacific Towing, Inc, DC Hawaii, 246 
F Supp 685, revd on oth grds and remd, C A, 
367 F2d 857—United Purveyors, Inc v Motor 
Vessel New Yorker, D CFla, 250 FSupp 102— 
Richard Const Co v Monongahela A Ohio 
Dredging Co, D C Pa, 284 F Supp 290, mod on 
oth grds, CA, 407 F2d 1170 
N Y —Isbrandtsen Co v Lyncroft Gram Corp , 166 
N YS2d 721, 8 Misc2d521 

Prima facie case 

U S —Hellenic Lines Limited v Gulf Oil Corp, C A 
N Y , 340 F 2d 398 

85. N Y —Isbrandtsen Co v Lyncroft Gram Corp, 
166 NYS2d 721, 8 Misc2d 521 

General rules apply as to other pro¬ 
cedural matters. 873 

87.5. Parties 

NY—Isbrandtsen Co v Lyncroft Gram Corp, 166 
NYS2d 721, 8 Misc2d 521 

Limitations 

U S —States S S Co v American Smelting A Refining 
Co, CACaJ, 339 F2d 66, cert den 85 SCt 
1109, 380 US 964, 14 LEd 2d 155 
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90. US —Gulf Atlantic Towing Corp v Dickerson, 
Inc, CAFla, 271 F2d 542—Associated Metals 
A Minerals Corp v 4,000 Odd Tons of Magnesi¬ 
um, DC Md, 339 FSupp 513 
8. US —Associated Metals A Minerals Corp v 4,000 
Odd Tons of Magnesium, D C Md, 339 F Supp 
513. 
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21. Cal—Isbrandtsen Co v Producers Cotton Oil 
Co, 322 P2d 1005, 158 CA2d 712 
25. Cal—Isbrandtsen Co v Producers Cotton Oil 
Co, 322 P,2d 1005, 158 CA2d 712 

Mitigation of damages. The earner 
should mitigate damages by obtaining 
substitute cargo. 265 

26.5. Cal —Isbrandtsen Co v Producers Cotton Oil 
Co, 322 P 2d 1005, 158 C A 2d 712 

Incidental expenses awarded 

N.Y —Isbrandtsen Co v Lyncroft Grain Corp, 166 
N YS2d 721, 8 Misc2d 521 
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§ 109. —— Delivery of Cargo to 
Vessel 

page 901 

30. U S —Continental Grain Co v American Com¬ 
mercial Barge Line Co, C A III, 332 F 2d 26—E 
T Berwick Mills, Inc v Hellenic Lines Limited, 
DCGa, 331 FSupp 161, affd, CA, 472 F2d 
1406 

Tex —C.JJS. cited in Jugoslavenska Oceanska Plovidba 
v Gulf Atlantic Warehouse Co, Civ App, 507 
S W 2d 892, 897, err ref no rev err 

31. US—E T Berwick Mills, Inc v Hellenic Lines 
Limited, DCGa, 331 FSupp 161, affd, CA, 
472 F.2d 1406 

Taking of a receipt, etc. 

(2) Other matters 

N Y —Chase Manhattan Bank v Nissho Pacific Corp , 
A D, 254 N Y S 2d 571, 22 A D 2d 215, affd 212 
NE2d 897, 16 NY 2d 999, 265 N Y S2d 660 

Actual placement on deck not necessary 

Tex —Jugoslavenska Oceanska Plovidba v Gulf Atlan¬ 
tic Warehouse Co , Civ App, 507 S W 2d 892, err 
ref no rev err 

32. Effect of mate’s receipt as evidence or 
document of title 

Brower v Peabody, 13 NY 121, 2 AbbPr 211, 11 

HowPr 492—R L Rothstem Corp v Kerr SS Co, 

251 N YS 2d 81, 21 AD2d 463 

§ 110. -Lien of Shipper 

page 902 

54. US—US v SS Lucie Schulte, DCNY, 227 
F Supp 583, revd on oth grds, C A , 343 F 2d 
897 

55. US—US v SS Lucie Schulte, DCNY, 227 
FSupp 583, revd on oth grds, CA, 343 F2d 
897 

59. US—San Juan Trading Co v The Marmex, 
D C Puerto Rico, 107 F Supp 253, affd, C A, 212 
F2d 206, cert den 75 SCt 36, 348 US 822, 99 
LEd 648 

§ 111. Bills of Lading 
Library References 
Shipping <S»106(1) et seq 
Modem Legal Forms Ch 63, 
Ships and Vessels. 
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70, US—General Motors Corp v The Olancho, 
D.CNY, 115 FSupp 107 Affd, CA, 220 
F2d 278—Maunce Pmcoffs Co v Southern Ste¬ 
vedoring Co, Civ App, 472 S W 2d 841, err gr, 

Md—Tellez v Canton R Co, 129 A 2d 809, 212 Md 
423. 

71, US—Jefferson Chemical Co v M/T Grena, 
D.C Tex, 292 F Supp 500, affd in part, revd in 
part on oth grds, C A., 413 F 2d 864 

N Y,—Chase Manhattan Bank v Nissho Pacific Corp, 
254 N Y S 2d 571, 22 A D.2d 215, affd 212NE2d 
897, 16 N Y 2d 999, 265 N Y S 2d 660 

Discrepancies should be noted 

U S —Stein Hall & Co, Inc v S S Concordia Viking, 
CA N.Y, 494 F 2d 287 

Negotiable Instrument 

U S.—Amoco Overseas Co v S T Avenger, DCNY, 
387 FSupp 589, 

7Z U.S.—U,S v Weasel, Duval & Co, DCNY, 
115 FSupp 678—Jones v The Flying Clipper, 
DCNY, 116 F.Supp 386 

73. U.S —United Distillers of America v, The Ionian 
Pioneer, D.C.La., 130 FSupp 647, affd, CA, 
236 F 2d 78—Michael v. $ S Thanasis, D C Cal, 
311 F.Supp, 170 
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Contract of carriage 

U S —Asbestos Corp Limited v Compagme De Navi¬ 
gation Fraissmet et Cypnen Fabre, DCNY, 345 
F Supp 814, affd, C A , 480 F 2d 669 

page 904 

78. US—Atlantic Banana Co v MV “Calanca”, 
DCNY, 342 FSupp 447 Affd, CA, 489 
F 2d 752, two cases—Ihgan Intern Corp v S S 
John Weyerhaeuser, DCNY, 372 F Supp 859, 
affd , C A, 507 F 2d 68, cert den 95 S Ct 1954, 
421 U S 965, 44 LEd 2d 452 

79. U S —U S v Wessel, Duval & Co, DCNY, 
115 FSupp 678 

85. U S —j CJ S cited m Bank of America Nat Trust 
& Sav Ass’n v Liberty Nat Bank & Trust Co of 
Oklahoma City, DCOkl, 116 FSupp 233, 238, 
affd, C A, 218 F2d 831 

86. Bill with no reference to loading on deck 

U S —Encyclopaedia Bntannica, Inc v SS Hong Kong 
Producer, D C N Y, 297 F Supp 984, revd on oth 
grds, CA, 422 F2d 7 

87. Unclean bill of lading 

U S —Bank of America Nat Trust & Sav Ass’n v 
Liberty Nat Bank & Trust Co of Oklahoma City, 
DCOkl, 116 FSupp 233, affd, CA, 218 F2d 
831 

88. US —Jones v The Flying Clipper, DCNY, 116 
FSupp 386 

Prima facie evidence of good condition of cargo 
US—US v Central Gulf SS Corp, CALa, 517 
F 2d 687 

N Y —Great Atlantic & Pacific Tea Co v Lloyd Brasi- 
leiro (Patnmomo Nacional), 217 N Y S 2d 764, 37 
Misc 2d 1058. 

§ 112. -Issuance 

page 905 

89. On demand of shipper 

N Y —Chase Manhattan Bank v Nissho Pacific Corp, 
254 N Y S 2d 571,22 A D 2d 215, affd 212 N E 2d 
897, 16 N Y 2d 999, 265 N Y S 2d 660 

90. US —Toho Bussan Kaisha, Limited v American 
President Lines, Limited, C A N Y, 265 F 2d 418, 
76 ALR2d 1344 

Failure to issue or deliver held not negligence 

U S —Quaker Oats Co v United Fruit Co , C A La, 
230 F,2d 676 

Issuance or delivery after commencement of 
strike held proper 

U S —Badhwar v Colorado Fuel & Iron Co, D C N Y , 
138 FSupp 595, affd , C A, 245 F2d 903, cert 
den 78 SCt 95, 355 U.S 862, 2 LEd 2d 68 

94. Issuance on completion of tally 

US—Atlantic Banana Co v. M.V “Calanca”, DC. 
N Y, 342 F Supp 447 Affd, C A, 489 F,2d 752, 
two cases 

3. N,Y—Chase Manhattan Bank v Nissho Pacific 
Corp, 254 N Y.S.2d 571, 22 A D 2d 215, affd 212 
N.E 2d 897, 16 NY 2d 999, 265 N.Y.S2d 660 
20. U S —Al/assim v S S South Star, D,C N Y, 323 
FSupp 918. 
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34. U S —International Drilling Co , N V v. M/V 
Donefs, DC Tex, 291 F.Supp 479-Tube Prod¬ 
ucts of India v Steamship Rio Grande, D C.N Y, 
334 F Supp 1039. 

35. US—Petition of US, DCNY, 105 FSupp 
353, remd on oth grds, CA., 201 F2d 281 

Other matters relating to the liabili¬ 
ty of the owner of a chartered vessel, 
where the bill of lading was not signed 
by the master, have been adjudi¬ 
cated. 175 


37.5. Damages resulting from deviation 

US—United Nations Children’s Fund v SS Nordst- 
em, DCNY, 251 FSupp 833 

page 908 

42. U S —Demsey & Associates, Inc v Steamship Sea 
Star, DCNY, 321 FSupp 663, affd m part, 
revd m part on oth grds, C A, 461 F 2d 1009— 
Demsey & Associates, Inc v Steamship Sea Star, 
CANY, 461 F2d 1009 

§ 113. -Validity, Construction, 

Operation and Effect 

Library References 
Shipping < 3= > 106(3). 

45. U S —Mitsui & Co (U S A) V Toko Kaiun Ka- 
bushiki Kaisha, DC Tex, 342 FSupp 14 

Carnage of Goods by Sea Act 

U S —A M Collms & Co v Panama R Co, Canal 
Zone, 197 F2d 893, cert den 73 SCt 168, 344 
U S 875, 97 L Ed 677—Spanish Am Skin Co v 
The Femgulf, CANY., 242 F2d 551—Surrendra 
(Overseas) Private, Limited v S S Hellenic Hero, 
DCNY, 213 FSupp 97, affd, CA, 324 F2d 
955—Karobi Lumber Co v. S S Norco, D C Ala, 
249 F Supp 324, affd, C.A, 397 F 2d 570—Dem¬ 
sey & Associates, Inc v Steamship Sea Star, D C 
NY, 321 FSupp 663, affd in part, revd. in part 
on oth grds, C A , 461 F 2d 1009 

46. US—Karobi Lumber Co v SS Norco, DC 
Ala, 249 F Supp 324, affd , C A, 397 F 2d 570 

Government bill of lading 

US—US. v SS Mormacteal, DCNY, 211 FSupp 
149 

47. U.S.—Zifferer v Atlantic Lines, Limited, DC 
Puerto Rico, 278 F.Supp, 736—International 
Drilling Co, N V v M/V Donefs, D C.Tex, 291 
FSupp 479—Dorsid Trading Co v Steamship 
Rose, DC Tex, 343 F.Supp. 617. 

48. U.S.— F Badrena E. Hyo, Inc. v. The Rio Iguazu, 
DC.U, 182 F.Supp. 885 

page 909 

55. Rule applied to subsequent receipt 

N Y —Chase Manhattan Bank v Nissho Pacific Corp, 
254 N Y.S 2d 571, 22 A D 2d 215, affd 212 N.E 2d 
897, 16 N Y 2d 999, 265 N.Y S 2d 660. 

56. Not prima facie evidence 

U S —Miles Metal Corp. v M. S. Havjo, CANY, 494 
F 2d 563 

62. US—Karabagui v. The Shickshinny, D.CNY,, 
123 FSupp 99, affd., C.A., 227 F2d 348—E 
Hubschman & Sons v. The Black Condor, DC. 
NY, 110 F.Supp 120—Pannell v The Amencan 
Flyer, D.C N.Y, 137 FSupp. 422, mod. on oth 
grds, C A, 263 F 2d 497, cert, den. 79 S.Ct. 1151, 
159 US 1011, 3 LEd, 1037—Import Export Steel 
Corp v Mississippi Valley Barge Line Co., C.A 
N,Y, 351 F 2d 503, reh, den 356 F,2d 109-Carle 
& Montanan, Inc. v Amencan Export Isbrandtscn 
Lines, Inc., D.C.N Y„ 275 F Supp 76, affd, C A, 
386 F2d 839, cert, den, 88 SCt 1263, 390 US 
1013, 20 LEd 2d 162—Michael v SS Thanasis, 
DC.Cal, 311 FSupp 170-Marubem-Iida 
(America), Inc. v Toko Kaiun Kabushiki Kaisha, 
DC.Tex., 327 F.Supp, 519—Trans-Ama/omca 
Iquitos, SA. v. Georgia S.S Co., D.CGa., 335 
F.Supp 915 

Words of general significance 

U S —Amencan Cyanamid Co. v. Booth S S. Co.. D.C 
NY., 99 FSupp. 232, affd, C.A., 195 F.2d 529 

Same rules as to government as with individual 

US.—U.S V, S.S. Claiborne, DC Ala., 252 FSupp. 
897 

Number of separate units received from shipper 

U S —Standard Electrica, S A. v. Hamburg Sudameri- 
kamsche Dampfschiffahrts-Gesellschaft, C.A.N.Y., 
375 F.2d 943, cert. den. 88 S.Ct. 97, 389 U.S. 831, 
19 L Ed 2d 89 
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Acceptance may be by conduct 

U S —General Motors Corp v Pennsylvania R Co, 
DCNY, 357 FSupp 646, afTd, C A, 506 F 2d 
1395, two cases 

63. U S —Joseph L Wilmotte & Co v Cobelfret 
Lines, S P R L, D C Fla, 289 F Supp 601—Mit¬ 
sui A Co (USA v Toko Kaiun Kabushiki Kai- 
sha, D C Tex, 342 F Supp 14 

64. US—Fcuer v Booth SS Co, CANY, 195 
F 2d 529—Isthmian S S Co v California Spray- 
Chemical Corp, C A Cal, 300 F 2d 41—Interna¬ 
tional Drilling Co, NV v M/V Donefs, DC 
Tex, 291 FSupp 479 

Arbitration 

U S —Amoco Overseas Co v S T Avenger, DCNY, 
387 FSupp 589 

65. US—Nichimen Co v MV Farland, DCNY, 
333 FSupp 691, mod on oth grds, CA, 462 
F2d 319 

66. U,S.—Dorsid Trading Co v Steamship Rose, 
DC Tex, 343 FSupp 617 

67. US—Connell Bros Co (Canada) v Sevenseas 
Trading & SS Co, S A, DC Cal, 111 FSupp 
227, revd on oth grds, CA, 220 F2d 511 
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72. U S —Hellenic Lines, Limited v Embassy of Paki¬ 
stan, D.CNY, 307 FSupp, 947, affd m part, 
revd in part on oth grds, C A, 467 F 2d 1150— 
Hellenic Lines, Ltd v Embassy of Pakistan, C A 
NY, 467 F.2d 1150 

74. U.S—General Motors Coip. v SS Mormacoak, 
D.CN Y. 327 F Supp, 666, affd, C A, 451 F 2d 
24, 

76. U S —E Hubschman A Sons v. The Black Con¬ 
dor, DC.NY., 130 F.Supp. 320—Leather’s Best, 
Inc v, SS Mormaclynx, DCNY, 313 FSupp 
1373, affd. in part, revd In part on oth. grds., 
CA, 451 F.2d 800, on remand 346 FSupp 962 

77. US—Mamiyc Bros v Barber S.S Lines, Inc, 
D.CN.Y., 241 F.Supp 99, affd,, CA, 360 F2d 
774, cert den 87 SCt 80, 385 US 835, 17 
L.Bd 2d 70—Encyclopaedia Bntannica, Inc. v S S 
Hong Kong Producer, CANY, 422 F 2d 7 

79. Typewritten clause held to negate implied 
assent to modification 

U.S.—Hellenic Lines, Ltd. v. Embassy of Pakistan, 
CANY., 467 F2d 1150, 

51, Carrier not estopped from showing damage 
was of preshipment origin 

U S.—Tokio Marine A Fire Ins. Co v Retla S.S. Co, 

C. A Cal, 426 F.2d 1372. 

82. U.S.—Lcvatino v. General Steam Nav Co, Limit¬ 
ed, of Greece, D.C.N.Y., 170 F.Supp, 756-Luck- 
enbach SS Co. v. Coast Mfg, A Supply Co, 

D. CN.Y., 185 FSupp. 910 

Pi.—Panama Canal Co v Stockard A Co., 137 A.2d 
793, 391 Pa 374. 

Rust danse 

U.S,—Tokio Marine A Fire Ins Co v Retla S.S Co., 
CA.Cal., 426 F.2d 1372. 

Provision limiting recourse to courts strictly 
construed 

U.S-Bernard Screen Printing Corp. v Meyer Line, 
C.A.N.Y., 464 F.2d 934 cert. den. 93 S Ct 966,410 
U.S 910 35 L.Ed,2d 272. 

CLP term allocates risk of loss 

U.S.—Cummins Sales A Service, Inc. v. London A 
Overseas Ins Co, CA.Tex, 476 F.2d 498, reh. 
den. 478 F.2d 1402, cert, den 94 S.Ct, 359, 414 
U,S. 1003, 38 L.Ed.2d 239. 

Choice of forum clause enforced if reasonable 

UA—Fireman’s Fund American Ins Companies v 
Puerto Rican Forwarding Co, Inc, GA.Puerto 
Rico, 492 F.2d 1294 

limiting recourse to special court not invalid 

U.S.—Fireman's Fund American Ins. Companies v. 
Puerto Riosrn Forwarding Co, Inc, CA Puerto 
Rico, 492 F.2d 1294. 


83. Clause not rendered invalid by statute 

U S —Tokio Marine & Fire Ins Co v Retla S S Co, 
C A Cal, 426 F2d 1372 

84. U S —Orient Ins Co v Flota Mercante del Esta- 
do, DC La, 102 FSupp 729, afTd, CA, 198 
F 2d 740 

page 911 

85. U S —Orient Ins Co v Flota Mercante del Esta- 
do, supra, n 84—Continex, Inc v The Flying 
Independent, DCNY, 106 FSupp 319—San 
Juan Trading Co v The Marmex, DC Puerto 
Rico, 107 F Supp 253, affd , C A, 212 F 2d 206, 
cert den 75 SCt 36, 348 US 822, 99 LEd 
648—Caterpillar Overseas, SA v S/S Havtroll, 
DCNY, 333 F Supp 783—Dorsid Trading Co 
v Steamship Rose, DC Tex, 343 FSupp 617 

N Y —McFall v Compagnie Mantime Beige (Lloyd 
Royal) S A, 107 N E 2d 463, 304 N Y 314 

86. U S —Continex, Inc v The Flying Independent, 
supra, n 85—Granadaisa Foods, Inc v Compama 
De Navegacao Carregadores Acoreanos, D C 
NY, 139 FSupp 538—E T Barwick Mills, Inc 
v Hellenic Lines, Limited, DCGa, 331 FSupp 
161, afTd, CA, 472 F2d 1406 

Mass — Plastileather Corp v Aetna Cas & Sur Co, 
280 N E 2d 402, 361 Mass 356 

87. US—Dorsid Trading Co v Steamship Rose, 
D C Tex , 343 F Supp 617 

94. Particular provisions construed 

U S —Banco Para El Comercio Extenor De Cuba v 
The Ruth Ann, D C Puerto Rico, 192 F Supp 607 
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97. Arbitration clause 

U S —Coastal States Trading, Inc v Zenith Nav S A, 
D C N Y , 446 F Supp 330 

99. US —U S v. Cia Naviera Continental, S A, D C 
N Y, 202 F.Supp 698 

Arbitration clause 

U.S—Michael v SS. Thanasis, DC Cal, 311 FSupp 
170. 

8. US—Spamsh-Amencan Skin Co v The MS 
Femgulf, D C.N Y, 143 F Supp 345, affd , C A , 
242 F 2d 551—California Packing Corp v The 
Empire State, DC.Cal, 180 FSupp 19, remd, 
CA, 310 F2d 206—Hellenic Lines, Limited v 
Embassy of Pakistan, D C N Y, 307 F Supp 947, 
affd in part, revd in part on oth. grds, C A , 467 
F2d 1150—Leather’s Best, Inc v SS Morma¬ 
clynx, CANY, 451 F2d 800, on remand, 346 
FSupp 962 

Tex—Rhmetubes, Inc, v Norddeutscher Lloyd, Civ 
App., 335 S W 2d 269, err ref no rev err 

Incorporation of statutory provisions 

U S —R L Pntchard A Co, Inc, v Steamship Hellenic 
Laurel, DC.NY, 342 FSupp 388 

11. Delivery receipt 

U S —Quaker Oats Co v United Fruit Co, C.A La, 
230 F 2d 676 
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16. Held not merged 

U s,—Aljassim v S.S. South Star, DCNY, 323 
F.Supp 918 

18. Pa —Panama Canal Co v Stockard A Co, 137 
A,2d 793, 391 Pa 374 

Bill of lading for ocean carriage con¬ 
tinues to govern parties’ relationship 
after discharge of cargo . 23 5 

23.5. U.S,—David Crystal, Inc v Cunard S S Co„ 
CA.NY., 339 F2d 295, cert, den 85 SCt 1339, 
1340, 380 U.S 976, 14 LEd 2d 271. 
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30. Third party beneficiary 

U.S.—Dorsid Trading Co v Steamship Fletero, D C 
Tex., 342 F.Supp, 1 
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32. U S —Spamsh-Amencan Skin Co v The M S 
Femgulf, DCNY, 143 F Supp 345, affd, C A, 
242 F 2d 551 

33. U S —Spamsh-Amencan Skin Co v The M S 
Femgulf, D C N Y, 143 F Supp 345, affd, C A, 
242 F 2d 551 

36. US—Spamsh-Amencan Skin Co v The MS 
Femgulf, D C N Y, 143 F Supp 345 affd, C A , 
242 F 2d 551 
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Inc. DCNY, 241 FSupp 99, affd, CA, 360 
F2d 774, cert den 87 SCt 80, 385 US 835, 17 
L Ed 2d 70—British West Indies Produce Inc v 
S/S Atlantic Clipper, D C N Y, 353 F Supp 548 

9. U S —Diethelm & Co v The Flying Trader, D C 

N Y, 141 FSnpp 271, affd, C A, 244 F 2d 542 

Heavy seas to be expected 
U S —New Rotterdam Ins Co v S S Loppersum, D C 
NY, 215 FSupp 563 

19. U S —Lekas & Dnvas, Inc v Goulandns, C A 
NY, 306 F2d 426 

§ 126. Statutory Exemptions from 
Liability 
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11. Liability as insurer, etc 

US.—Accmanto, Limited v Cosmopolitan Shipping 
Co, DC Md, 99 FSupp 261, affd in part, revd 
on oth grds in part, C A, 199 F 2d 134, cert den 
73SCt 1129, 345 US 992, 97 LEd 1400 

24. Prima facie evidence 

U S —Tessler Bros (B C) Ltd v Italpacific Line, C A 
Cal, 494 F2d 438 

38. US—US v Atlantic Mut Ins Co, NY, 72 
SCt 666, 343 US 236, 96 LEd 907—Jefferson 
Chemical Co v M/T Grena, DC Tex, 292 
FSupp 500, affd in part, revd in part on oth 
grds, C A, 413 F 2d 864—Nichunen Co v M V 
Farland, CANY, 462 F2d 319 
Exemption not personal 

U S —A M Collins & Co v Panama R Co, C A Ca¬ 
nal Zone, 197 F 2d 893, cert den 73 S Ct 168, 344 
U S 875, 97 L Ed 677 

Statute applicable where part of vessel char¬ 
tered 

U S —Pacific Vegetable Oil Corp v M/S Norse Com¬ 
mander, D C Tex, 264 F Supp 625 

Act held applicable to charterer as carrier 

US—Joseph L Wilmotte & Co v Cobelfret Lines, 
SPRL„ DCFla, 289 FSupp. 601 
LlabUity limitation of act held inapplicable 
D C —Page Communications Engineers, Inc v Hellenic 
Lines, Ltd, D C, 356 F Supp 456, affd, C A , 497 
F2d 684, 162 USAppDC 97 
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39. U S —Spamsh-Amcncan Skin Co v The M S 
Femgulf, D C N Y, 143 F Supp 345, affd, C A, 
242 F 2d 551—Owens-Illinois Glass Co v Ameri¬ 
can Coastal Lines, Inc, DCNY, 222 FSupp 
923 

Not purpose to unduly limit liability for just 
claims 

V S —Hartford Fire Ins Co v Pacific Far East Line, 
Inc,, C A Col, 491 F2d 960, cert den 95 SO 
134, 419 US 873, 42 LEd 2d 112 

40. US,—Serrano v US Lines Co, D.CNY, 238 
FSupp 383 

Other statements of purpose 

US— Mormcy v SSA & J Faith, DC.Ohio, 252 
FSupp 54^Standard Electrics, SA v Hamburg 
Sudamcnfcanische Dampfschiffahrts-Gesellschaft, 
C.A N.Y, 175 F2d 941, cert den 88 SO 97,389 
US 811, 19 Ltd 2d 89—Joseph L Wilmotte & 
Co v, Cobelfret Lines, SP.RL, DC Fla, 289 
F Supp 601 - Jefferson Chemical Co v M/T Gre- 
ns, DC' lex, 292 V Supp 500, affd in part, revd 


m part on oth grds, C A , 413 F 2d 864—Encyclo¬ 
paedia Bntanmca, Inc v S S Hong Kong Produc¬ 
er, C A N Y, 422 F 2d 7—Leather’s Best, Inc v 
SS Mormaclynx, DCNY, 313 FSupp 1373, 
affd in part, revd in part on oth grds, C A, 451 
F 2d 800, on remand 346 F Supp 962 

Shipper’s knowledge of charter 

U S —Joseph L Wilmotte & Co v Cobelfret Lines, 
SPRL, DCFla, 289 FSupp 601 

41. U S —Robert C Herd & Co v Krawill Machin¬ 
ery Corp, Md, 79 SCt 766, 359 US 297, 3 
LEd 2d 820—Encyclopaedia Bntanmca, Inc v 
S S Hong Kong Producer, C A N Y, 422 F 2d 7 

42, US—Spamsh-Amencan Skin Co v The M S 
Femgulf, DCNY, 143 FSupp 345, affd, CA, 
242 F2d 551—Inter-Amencan Foods, Inc v 
Coordinated Canbbean Transport, Inc, DC Fla, 
313 FSupp 1334 

One of the purposes of the Carriage of 
Goods by Sea Act is to provide a prima 
facie description of the goods not 
merely as between the shipper and the 
carrier, but also for the benefit of any 
third party relying on the bill of lad¬ 
ing. 435 

43.5. U S -Spamsh-Amcncan Skm Co v The M S 
Femgulf, D C N Y, 143 F Supp 345, affd, C A, 
242 F 2d 551 

46. US —Horn v Cm de Navegacion Fruco, S A, 
C A Ala, 404 F 2d 422, cert den 89 SCt 1272, 
394 US 943, 22 t Ed 2d 477 
47 US —Wilbur-ElluCo v M/V Captayanms, DC 
Or, 306 F Supp 866, affd, C A , 451 F 2d 973, 
cert den 92 S Ct 962, 405 US 923, 30 L Ed 2d 
794 

50. US —Du Pont de Nemours Intern SA v SS 
Mormacvega, C A N Y, 497 F 2d 97 

Act held applicable both of its own force and by 
reference 

US —Interstate Steel Corp v SS Crystal Gem, DC 
NY, 317 FSupp 112 

51. U S —Petition of Isbrandtsen Co, CANY, 201 

F2d 281—Empacadora Puertomquena De 

Carnes, Inc v Alterman Transport Line, Inc, 
D C Puerto Rico, 303 F Supp 474—Magnum Ma¬ 
rine v Kenosha Auto Transport Corp , C A Fla, 
481 F 2d 933, reh den 481 F 2d 1403, three cases. 

Lighters used for harbor transportation not in¬ 
cluded 

U S —Remington Rand, Inc, v Amencan Export Lines, 
D.C NY. 132 FSupp 129—Isthmian SS Co v 
California Spray-Chemical Corp, CACal., 290 
F 2d 486, mod on oth. grds 330 F 2d 41—Cater¬ 
pillar Overseas, SA. v SS Expeditor, DC.NY, 
210 FSupp 478, revd. on oth grds, CA, 318 
F.2d 720, cert den 84 SCt 347, 375 US 942, 11 
L Ed 2d 272 

52. US —Blanchard Lumber Co v SS Anthony II, 
DCNY, 259 FSupp. 857—Empacadora Puer¬ 
tomquena De Carnes, Inc v Alterman Transport 
Line, Inc, D C.Puerto Rico, 303 F.Supp 474- 
General Motors Corp v SS Mormacoak, DC 
NY, 327 FSupp. 666, affd, C.A, 451 F,2d 24 

Provision for carriage on deck at carrier’s op¬ 
tion insufficient 

U S —Encyclopaedia Bntanmca, Inc v S S. Hong 
Kong Producer, C A N Y, 422 F 2d 7 
56. Cal.—Aspen Pictures, Inc v Oceanic SS. Co, 
306 P 2d 933, 148 C A 2d 238, cert den 77 S.Ct 
1381, 354 US 926, 1 LEd 2d 1436 
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There have been adjudications as to 
what constitutes a freight unit to 
which the limitation of liability ap¬ 
plies. 575 
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57.5. Cardboard carton rather than sealed 
trailer 

U S —Inter-Amencan Foods, Inc v Co-ordinated Car¬ 
ibbean Transport, Inc, D C Fla, 313 F Supp 1334 

Individual bales rather than sealed container in 
which bales shipped 

US—Leather’s Best, Inc v SS Mormaclynx, DC 
N Y, 313 F Supp 1373, affd in part, revd m part 
on oth grds, C A, 451 F2d 800, on remand 346 
F Supp 962 

What constitutes a “package” 

US—Luddhese v Malabe Shipping Co, Inc, DC 
Puerto Rico, 351 FSupp 588—Hartford Fire Ins 
Co v Pacific Far East Line, Inc, CACal, 491 
F 2d 960, cert den 95 S a 134, 419 U S 873, 42 
LEd 2d 112 

58. US—Zifferer v Atlantic Lines, Limited, DC 
Puerto Rico, 278 FSupp 736—Eutectic Corp v 
M/V Gudmundra, D C N Y. 367 F Supp 681— 
De Laval Turbine, Inc v West India Industries, 
Inc , C A Virgin Islands, 502 F2d 259 

NY—David Crystal, Inc v Cunard SS. Co, DC 
N Y, 223 FSupp 273 Affd, C A , 339 F2d 295, 
cert den 85 SCt 1339, 1340, 380 US 976, 14 
LEd 2d 271 

Actual sea transit required 
U S —Remington Rand, Inc v Amencan Export Lines, 
DCNY, 132 F.Supp 129 

What constitutes “proper delivery” 

U S —Consolidated Cork Corp v Jugoslavenska Linijs- 
ka Plovidba, D C N Y, 318 F.Supp 1209 

The Carriage of Goods by Sea Act 
may continue to apply after the cargo 
has been lifted off the ship and has 
been deposited on the pier. 585 

58.5, Prior to normal time for consignee to 
pick up cargo 

US—Leather’s Best, Inc v SS Mormaclynx, DC 
NY., 313 FSupp 1373, affd, in part, revd in part 
on oth grds., C A, 451 F2d 800, on remand 346 
FSupp 962 

59. U S—Remington Rand, Inc v Amencan Export 
Lines, DCNY, 132 FSupp 129-fCrawiII Ma¬ 
chinery Corp v Robert C Herd A Co, D C.Md , 
145 FSupp. 554 

60. US—Zifferer v. Atlantic Line*, Limited, DC 
Puerto Rico, 278 F.Supp 736—Marubem-Iida 
(America), Inc. v Toko Kaiun Kabushiki Kaiaha, 
D.C Tex, 327 F.Supp. 519. 

Rule held same although no bill of lading Issued 

U S.—Krawill Machinery Corp v. Robert G Herd A 
Co, DCMd, 145 FSupp. 534. 

61. Cargo held not discharged while being un¬ 
loaded onto lighter 

U S.—Hoegh Lines v, Green Truck Sales, Inc, CA 
Cal, 298 F2d 240, cert den. 83 S.Ct 31, 371 US 
817, 9 LEd 2d 58. 

§ 127. -In Case of Seaworthi¬ 

ness of Vessel or Exercise 
of Diligence with Respect 
Thereto in General 
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73, U,S—Isthmian S.S. Co v California Spray- 
Chemical Corp, C A Cal, 300 F.2d 41, 

74. U S.—'Toho Buss&n Kaisha, Limited v. Amencan 
President Lines, Limited, DCNY, 155 F.Supp. 
886, affd., C.A., 265 F 2d 418, 76 A.L R.2d 1344. 

77. U.S—River Terminals Corp v. Southwestern 
Sugar A Molasses Co., C.A.U., 253 F,2d 922, 
remd, 79 SCt, 1210, 360 U.S 411, 3 L,Ed.2d 
1334 
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78. Statute construed 

US—Matter of Grace Line, Inc, DCNY, 397 
FSupp 1258, affirmed 517 F2d 404 

79. U S —Isbrandtsen Co v Federal Ins Co, D C 
NY, 113 FSupp 357, afTd, CA, 205 F 2 d 679, 
cert den 74 S Ct 106, 346 U S 866 , 98 L Ed 
377—Mahan v The Panamolga, D C Md , 127 
F Supp 659—United Distillers of America v The 
Ionian Pioneer, DC La, 130 FSupp 647, afTd, 
C A, 236 F 2d 78 

page 941 

88. Departure from moorings in complete 
readiness for sailing required 

U S.—Zander A Co. v. Mississippi Shipping Co, D C 
La, 171 F Supp 184, revd on oth grds, C A, 270 
F2d 345, app dism. 80 SCt 212, 361 US 115, 4 
LEd2d 148, 238, conf to, C.A, 273 F2d 618, 
recalled in part 273 F2d 618. 

89. For particular cargo, voyage begins when vessel 
departs from port where such cargo is taken 
aboard 

U.S.—Zander A Co v Mississippi Shipping Co, D C 
La, 171 F.Supp 184, revd on oth grds , C A , 270 
F.2d 345, app dism 80 SCt. 212, 361 US 115, 4 
LEd2d 148, 238, conf to, C.A, 273 F 2 d 618, 
recalled in part 273 F.2d 618 

91. U S —Standard Oil Co (N J.) v Anglo-Mexican 
Petroleum Corp, DCNY, 112 FSupp 630—Is- 
branduen Co. v. Federal Ins Co„ D.C.N.Y, 113 

' F.Supp. 357, afTd., C A, 205 F.2d 679, cert den 
74 S.Ct. 106, 346 U S. 866 , 98 L Ed. 377. 

92. US,—Union Carbide A Carbon Corp v The 
Walter Raleigh, D C N Y, 109 F.Supp 781, affd, 
C A , 200 F 2d 908—Horn v Cia de Navegacion 
Fruco, S A, C A Ala, 404 F 2d 422, cert den. 89 
S Ct, 1272, 394 U S. 943, 22 L Ed 2d 477—Atlan¬ 
tic Banana Co, v M.V “Calanca", DCNY,, 342 
F.Supp. 447, affd, CA., 489 F.2d 752, and 489 
F 2 d 732 
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93, US—Union Carbide A Carbon Corp. v The 
Walter Raleigh, supra, n 92. 

94. U.S.—!Standard Oil Co <N.J.) v. Anglo-Mexican 
Petroleum Corp., supra, n. 91. 

1, U.S —Commercial Transp. Corp v. Martin Oil Ser¬ 

vice, Inc., C.A,Ill., 374 F.2d 813—Demsey A As¬ 
sociates, Inc. v, Steamship Sea Star, D C,N Y., 321 
F.Supp 663, afTd, In part, revd. in part on oth, 
grds,, C.A, 461 F.2d 1009. 

2, US—Fcderazlone Italiana Dei Corsorzi Agrari v 

Mandask Compama De Vapores, S A., C.A.N.Y, 
388 F,2d 434, cert den 89 S.Ct. 92, 393 U.S. 828, 
21 L.Ed.2d 99. 

3, U.S.—Hartford Acc AIndem.Co. v Gulf Refining 
Co., C.A.La,, 230 F.2d 346, oert, den 77 S.Ct, 49, 
352 U.S 832, 1 L Ed.24 32. 
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9. U.S.—Federaxione Italiana Dei Corsorzi Agran v 
Mandask Compania De Vapores, S.A, C.A N Y, 
388 F.2d 434, cert, den 89 S.Ct. 92, 393 U.S 828, 
21 L.Ed,2d 99— California A Hawaiian Sugar Re- 
fining Corp, v, Wince Tankers, Inc., D,C.La, 278 
F.Supp, 648, 

17. U.3.—Commerce Oil Corp. v. Dixie earners, Inc., 
CA.U, 232 F.2d 386. 
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19, U.8.—Alaska Native Industries Co-op. Ass’n v. 
U.S„ D.C.Wash, 206 F.Supp. 767, 

21. Ship hatid unaeaworthy 

(4) U.S.—Morrisey v, S.S A, A J. Faith, D.COhlo, 
232 F.Supp, 34. 

Due diligence bald not properly exercised 

(7) U.S.—California A Hawaiian Sugar Refining 
Corp, v, Winoo Tankers, Inc., D.C.La,, 278 F.Supp 
648. 


22. U S —California Packing Corp v The Empire 
State, D C Cal, 180 F Supp 19, remd, C A , 310 
F 2d 206 

26 US —California A Hawaiian Sugar Refining 
Corp v Winco Tankers, Inc, DC La, 278 
FSupp 648 
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36. US—Mamiye Bros v Barber SS Lines, Inc, 
D C N Y , 241 F Supp 99 Affd, C A, 360 F 2d 
774, cert den 87 SCt 80, 385 US 835, 17 
L Ed 2d 70 

Cal —Aspen Pictures, Inc v Oceanic S S Co, 306 P 2d 
933, 148 C A 2d 238, cert den , 77 S Ct 1381, 354 
U S 926, 1 L Ed 2d 1436 

40. US —Isthmian SS Co v California Spray- 
Chemical Corp, C A Cal, 290 F 2d 486, mod on 
oth grds 300 F 2d 41—Caterpillar Overseas, S A 
v SS Expeditor, DCNY, 210 FSupp 478, 
revd, on oth grds, C A, 318 F 2d 720, cert den 
84 S Ct 347, 375 U S 942, 11 L Ed 2d 272—Cat¬ 
erpillar Overseas, SA v SS Expeditor, CA 
NY, 318 F2d 720, cert den 84 SCt 347, 375 
US 942, 11 L Ed 2d 272—Mamive Bros v Bar¬ 
ber S S Lines, Inc , D C N Y, 241 F Supp 99, 
affd , C A., 360 F 2d 774 Cert den 87 S Ct 80, 
385 U S 835, 17 L Ed 2d 70—Zifferer v Atlantic 
Lines, Limited, DC Puerto Rico, 278 FSupp 736 
—Leather’s Best, Inc v SS Mormaclynx, DC 
N Y, 313 F Supp 1373, affd in part, revd m part 
on oth grds, C.A, 451 F2d 800, on remand 346 
F Supp 962—J Kinderman and Sons v Nippon 
Yusen Kaisha Lines, DC Pa, 322 FSupp 939 


It has been stated that the Harter 
Act is the law applicable to the period 
from receipt of goods to the time of 
actual loading. 405 

40.5. U S —Zifferer v Atlantic Lines, Limited, D C 
Puerto Rico, 278 F Supp 736 
42. US.—Commercial Transp Corp v Martin Oil 
Service, Inc, C A Ill, 374 F 2d 813—In re Manne 
Sulphur Queen, CANY, 460 F.2d 89, cert den 
93 SCt. 318, 326, 409 U.S 982, 34 L.Ed2d 246 

Harter Act not self-executing 
U S —Brown A Root, Inc v American Home Assur 
Co, C A.Tex., 353 F 2d 113, cert den 86 S Ct 
1465, 384 US. 943, 16 LEd.2d 541 
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54, U S —Commerce Oil Corp v The DXE-78, D C 
La, 156 F Supp. 256, affd, C A, 252 F 2d 386 
59, U S—Commercial Transp Corp v Martin Oil 
Service, Inc , C A Ill, 374 F.2d 813 
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66, Not extended to stevedores 
U S.—Krawill Machinery Corp v Robert C Herd A 
Co, D.C Md, 145 F Supp 554 
73. Liability for damage actually caused 
U.S—St loanms Shipping Corp v Zidell Explorations, 
Inc , D C Or , 222 F.Supp 299, affd., C A, 336 
F.2d 194 

Repudiation of contract 
U S.—Ihgan Intern, Corp. v S S John Weyerhaeuser, 
DC.N Y„ 372 FSupp 859, affd, CA, 507 F.2d 
68, cert den, 95 S.Ct. 1954, 421 U.S 965, 44 
L Ed.2d 452 


§ 128* — Causes of Loss or Dam¬ 
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U.S.—Petition of U.S., DCN.Y., 105 FSupp 
353, remd. on oth grds, C.A., 201 F. 2 d 281— 
Pannell v. The American Flyer, D.C.N.Y., 1157 
F.Supp. 422, mod on oth. grds, OA. 2 63 F2d 
497, oert den 79 S.Ct, 1151, 359 U.S 1013, 3 
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L Ed 2d 1037—Copco Steel A Engineering Co v 
The Pnns Willen Van Oranje, DC Mich, 159 
F Supp 79—Serrano v U S Lmes Co, D C N Y, 
238 F Supp 383—United Purveyors, Inc v Motor 
Vessel New Yorker, D C Fla, 250 F Supp 102— 
John Penny A Sons, Limited v M/V Swivel, 
DC Mass, 266 FSupp 302 

Insufficiency of packing 

(2) Other cases —Copco Steel A Engineering Co v 

The Pnns Fredenk Hendrik, DC Mich, 129 FSupp 

469—Insurance Co of North America v SS Flying 

Trader, D C N Y, 306 F Supp 221 

81. U S —Daido Lme v Thomas P Gonzalez Corp, 
CA Cal, 299 F2d 669—Blanchard Lumber Co v 
S S Anthony II, D C N Y, 259 F Supp 857 

Particular acts held not negligence under strike 
exception 

U S —Badhwar v Colorado Fuel A Iron Corp, D C 
NY, 138 FSupp 595, affd, CA, 245 F2d 903, 
cert den 78 SCt 95, 355 US 862, 2 LEd2d 68 

82. US—Petition of Skibs A/S Jolund, CANY, 
250 F2d 777, cert den 78 SCt 772, 773, 356 
U S 933, 2 L Ed 2d 763—United Purveyors, Inc 
v Motor Vessel New Yorker, DC Fla, 250 
F Supp 102—Jefferson Chemical Co v M/T Gre- 
na, D C Tex, 292 F Supp 500, affd in part, revd 
in part on oth grds, C A, 413 F2d 864 

83. US —Toho Bussan Kaisha, Limited v American 
President Lines, Limited, DCNY, 155 FSupp 
886 , affd, CA, 265 F2d418, 76 ALR2d 1344 
—Petition of Kinsman Transit Co, C A N Y, 338 
F2d 708, cert den 85 SCt 1026, 380 US 944, 
13 L Ed 2d 963 

84. Duty of care despite strike 

US—US v LykesBros SS Co, Inc, CATex, 511 
F 2d 218 

85. US—Dorsid Trading Co v Steamship Rose, 
DC Tex, 343 FSupp 617 

87 US—Horn v Cia de Navegacion Fruco, SA, 
CA Ala, 404 F2d 422, cert den 89 SQ 1272, 
394 US 943, 22f L Ed 2d 477 
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91. U S —Connecticut Adamant Plaster Co v James 
McWilliams Blue Lme, Inc, DCNY, 149 
F Supp 122, affd, C A, 253 F 2d 785—National 
Sugar Refining Co v Motorship Las Villas, D C 
La, 225 F Supp 686 —Horn v Cia de Navegacion 
Fruco, S A, C A Ala, 404 F 2d 422, cert den 89 
S O 1272, 394 U S 943, 22 L Ed 2d 477—Sears, 
Roebuck A Co v American President Lmes, Lim¬ 
ited, D C Cal, 345 F Supp 395 

92 US —Peter Paul, Inc v TheChnsterSalen, DC 
NY, 152 FSupp 410, affd, C A, 258 F 2d 901, 
cert den 79 S.Ct 586, 359 US 910, 3 LEd2d 
574 —Federaaone Italiana del Consona Agran v 
Mandask Compania de Vapores, S.A, CANY, 
342 F 2d 215—John Penny A Sons, Limited v 
M/V Swivel, D C Mass, 266 F Supp 302 

Ship held unaeaworthy 
(5) Other cases 

US—R T Jones Lumber Co v. RocnSS Co, DC 
NY, 158 FSupp 304 Affd, CA, 270 F2d 
456—Petition of Waterman S S Corp, D C Cal, 
265 F Supp, 595, affd, C A, 414 F 2d 724. 

93, U.S—Zander A Co v Mississippi Shipping Co, 
DC La,, 171 FSupp 184, revd on oth grds, 
CA, 270 F2d 345, app dura 80 SCt 212, 361 
U.S 115, 4 L Ed 2d 148, 238, conf to, C A., 273 
F.2d 618, recalled in part 273 F 2d 618—Momsey 
v SS.A, A J Faith, DC Ohio, 252 FSupp 54— 
Petition of Waterman S.S Corp, D C Cal, 265 
FSupp. 595, affd, C A, 414 F2d 724 

94. Standards or requirements 

US—Union Carbide A Carbon Corp. v The Walter 
Ralegh, supra, n 92 

Defect corrected on spot does not reader ship 
unaeaworthy 

U.S.—Union Carbide A Carbon Corp, v The Walter 
Ralegh, supra, n 92 
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9 (. US —Zander & Co v Mississippi Shipping Co, 
DC La, 171 FSupp 184, revd on oth grds, 

C A , 270 F 2d 345, app dism 80 S Ct 212, 361 
US 115 , 4 L Ed 2d 148, 238, conf to, CA, 273 
F2d 618, recalled in part 273 F2d 618—Sears, 
Roebuck & Co v American President Lines, Lim¬ 
ited, D C Cal, 345 F Supp 395 

page 950 

1. us-Standard Oil Co (NJ) v Anglo-Mexican 

Petroleum Corp, D C N Y , 112 F Supp 630 

2. US—Standard Oil Co (NJ) v Anglo-Mexican 

Petroleum Corp, supra, n 1 
Acts held not to constitute due diligence 
U S—Remington Rand, Inc v American Export Lines, 
DCNY, 132 FSupp 129—John Penny & Sons, 
Limited v M/V Swivel, DC Mass, 266 FSupp 
302—Federazione Italiana Dei Consorzi Agran v 
Mandask Compaiua De Vapores, S A, DCNY, 
284FSupp 356, affd in part, revd in part on oth 
grds, 388 F 2d 434, cert den 89 S Ct 92, 393 U S 
828, 21 L Ed 2d 99 

Requirements of due diligence held satisfied 
US—National Sugar Refining Co v Motorship Las 
Villas, DC La, 225 FSupp 686 
A4. US—General Motors Corp v The Olancho, D C 
f N.Y, 115 FSupp 107 Affd, CA, 220 F2d 

* 278 

5. US—Standard Oil Co (NJ) v Anglo-Mexican 
Petroleum Corp, supra, n 1—States SS Co v 
US, CAOr, 259 F2d 458, cert den 79 SO 
316 , 358 US 933, 3 LEd 2d 305, reh den 79 
SCt 579, 359 US 921, 3 LEd 2d 583—John 
Penny & Sons, Limited v M/V Swivel, D C Mass, 
266 FSupp 302—Federazione Italiana Dei Con¬ 
sorzi Agran v Mandask Compania De Vapores, 
SA, DCNY, 284 FSupp 356, affd in part, 
revd m part on oth grds, 388 F 2d 434, cert den 
89 S Ct 92, 393 U S 828, 21 L Ed 2d 99 

Loading of dangerous cargo 

( 2 ) However, since the publication of Corpus Juris 
Secundum Accmanto, Limited v Cosmopolitan Ship¬ 
ping Co, D C Md, 99 F Supp 261 has been reversed— 
A/S J Ludwig Mowmckels Reden v Accmanto, Limit¬ 
ed, C A Md , 199 F 2d 134, cert den. 73 S Ct 1129, 345 
U S 992, 97 L Ed 1400 

9. US—Union Carbide & Carbon Corp v The Wal¬ 
ter Raleigh, supra, n 5—Standard Oil Co (N J ) 
v Anglo-Mexican Petroleum Corp, DCNY, 
112 FSupp 630—John Penny & Sons, Limited v 
M/V Swivel, D C Mass, 266 F Supp 302 
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18. U.S —General Foods Corp, Maxwell House Divi¬ 
sion v The Mormacsurf, C A N Y, 276 F 2d 722, 
cert den 81 SCt 58, 364 US 822, 5 L Ed 2d 
52—President of India By and Through Director 
of India Supply Mission v West Coast S S Co, 
DC Or, 213 FSupp 352, afTd, CA, 327 F2d 
638, cert, den 84 S Ct 1222, 377 U S 924, 12 
L.Ed 2d 216—John Penny & Sons, Limited v 
M/V Swivel, D.CMass,, 266 FSupp 302-Wil- 
bur-EHis Co v M/V Captayanms “S”, C A Or, 
451 F.2d 973, cert den 92 SCt 962, 405 US 
923, 30 L Ed 2d 794 

Statute inapplicable to lighters 

U.S.—Isthmian SS Co v California Spray-Chemical 
Corp., C A Cal, 300 F 2d 41 
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ship Janet Quinn, D,C.N.Y., 335 F.Supp. 1329. 


page 996 

U.S.—California A Hawaiian Sugar Refining Corp, 
v. Winoo Tankers, Inc, D.C.U, 273 F.Supp 
648—Atlantic Banana Co. v. M. V. "C> 
DC.RY., 342 F.Supp. 447, affd., CA, 489 F2d 
752, and 489 F.2d 752, 


4. US —Petition of Reliance Manne Transp & Const 

Corp, C A Conn, 206 F2d 240—Momsey v 

5 S A & J Faith, D C Ohio, 252 F Supp 54— 
Miles v States Manne Lines, Inc, DC Tex , 325 
FSupp 1370 

5. US—Berti v Compagme De Navigation Cypnen 

Fabre, C A N Y, 213 F 2d 397—Spann v Launt- 
zen, C A Pa, 344 F 2d 204, cert den 86 S Ct 386, 
382 US 938, 15 LEd 2d 348, reh den 86 SC 
531, 382 US 1000, 15 LEd 2d 489—Karobi 
Lumber Co v S S Norco, D C Ala, 249 F Supp 
324, affd, C A , 397 F 2d 570—Momsey v S S A 

6 J Faith, DC Ohio, 252 FSupp 54 

7. US —California & Hawaiian Sugar Co v Colum¬ 

bia S S Co, Inc, D C La, 391 F Supp 894, affd, 
CA, 510 F2d 542 

Defect in container m which goods 
are shipped will constitute unseaworth¬ 
iness. 5 5 

5.5. U S.—Serrano v U S Lines Co, D C N Y, 238 
FSupp 383 

8. US —Monsanto Chemical Co v No 3 Bull Tow¬ 

ing Co, CATenn, 326 F2d 18, cert den 84 
S Ct 1631, 377 U S 954, 12 L Ed 2d 497—Walker 
v Hams, C.A La, 335 F2d 185, cert den 85 
S Ct 326, 379 U S 930, 13 L Ed 2d 342 

Location of firefighting equipment 
U s —Asbestos Corp Limited v Compagme De Navi¬ 
gation Fraissinet et Cypnen Fabre, D C N Y, 345 
FSupp 814, affd , C.A, 480 F2d 669 
10. U S —Dillon v M S Oriental Inventor, C A La, 
426 F2d 977, 91 SCt 140—Interstate Steel Corp 
v SS Crystal Gem, DCNY, 317 FSupp 112 

Ventilation 

(2) U S —Gainar v S S Longview Victory, D C Va, 
226 F Supp 912, affd, C A, 338 F 2d 959, on remand 
242 F Supp. 96. 


page 999 

11. US—Union Carbide & Carbon Corp v US, 
CANY, 200 F2d 908 

15. Usage is not inevitable standard 

U s,— Coleman v. Jahncke Service Inc, C A La, 341 
F 2d 956, reh. den 348 F 2d 868, cert dism in part 
86 S.Ct 525, 382 U S 967, 15 L Ed 2d 463, cert 
den in part 86 S a 538, 382 U S 974, 15 L.Ed 2d 
465. 

16. U S.—California & Hawaiian Sugar Refining 
Corp v. Winco Tankers, Inc, DC La, 278 
F.Supp 648 

17. “Latent defect” defined 

U S —Reisman v New Hampshire Fire Ins Co, C A 
Fla, 312 F2d 17 

18. US.—Union Carbide & Carbon Corp v The 
Walter Raleigh, supra, nl-USv Wessel, Duval 
& Co, DCNY, 123 FSupp 318 

19 U S,—J C Penney Co v American Exp Co, 
DCNY, 102 FSupp 742, affd, CA, 201 F2d 
846 

23 US_Palazzolo v. Pan-Atlantic SSCorp, CA 

N Y , 211 F.2d 277, affd 76 S a 232, 350 U S 
124, 100 L Ed 133—Rich v Ellermsn & Bucknall 
S.S Co, C A N.Y., 278 F 2d 704—Fitzmaunce v 
Calmar S.S. Corp., DC.Pa, 198 FSupp. 304— 
Alaska Native Industries Co-op Ass’n v U.S, 
D.C.Wash, 206 F Supp 767—Blanchard Lumber 
CO. v SS Anthony II, DCN.Y, 259 FSupp, 
857 

24. U $.—Alaska Native Industries Co-op Ass’n v 
U.S, D.C.Wash, 206 FSupp 767 


28. 


29. 


page 1000 


IS-Andros Shipping Co v Panama Canal Co, 
i.C.Canal Zone, 184 F.Supp. 246, affd, C A., 298 


F,2d 720. 

U S.—Alaska Native Industries Co-op, Ass’n v. 
US, DC,Wish, 206 FSupp. 767—American 
Commercial Lines, Inc. v Silver Creek Coal Co, 
C. A Ill, 393 F.2d 178 


SHIPPING §141 

Page 1001 

31. U S —Price v S S Yaracuy, C A La, 378 F 2d 
156, on remand, DC, 306 FSupp 638—Petition 
of Canal Barge Co, DC Miss, 323 FSupp 805, 
affd in part, revd in part on oth grds , C A, 480 
F 2d 11, op am on oth grds, 513 F2d 911, cert 
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19. U.S —Andros Shipping Co v. Panama Canal Co, 
D C Canal Zone, 184 F.Supp 246, affd, CA, 298 
F 2d 720—Alaska Native Industnes Co-op Ass’n 
v US, DC Wash, 206 F.Supp. 767-Cia De 
Navegacion Fruco, S A. v, M/S Heinz Horn, D.C. 
Ala,, 233 FSupp 637, affd in part, revd in part 
on oth grds, C A., 404 F 2d 422, cert. den. 89 
S Ct 1272, 394 US 943, 22 LEd 2d 477. 

A tug, etc. 

(2) Where the fault lies with public authonties, the 
tug is not liable.—Ford Motor Co v. Manhattan Light¬ 
erage Corp, C.C A N Y, 97 F.2d 577 
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US.—Afran Transport Co. v. US, DCNY, 309 
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21. US—Phillips Petroleum Co v Koch Ellis Ma¬ 
rine Contractors, Inc, D.C.La, 118 F Supp 940— 
Alaska Native Industnes Co-op Ass’n v US,, 
DC Wash., 206 FSupp. 767. 
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SS Co, Inc., DC La., 391 F.Supp 894, affd, 
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68, cert den 95 SCt 1954, 421 US 965, 44 
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Pont de Nemours Intern S A v S S Mormacve- 
ga, CANY, 497 F2d 97 
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Limited, DCCal., 116 FSupp. 443. 
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324 F.2d 955 

It U.S.—Surrendra (Oversew) Private, Limited v 

S,S, Hellenic Hero. D.C.N.Y.. 213 FSupp. 97, 
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duPont de Nemours & Co, CAFla, 361 F2d 
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L Ed.2d 436 

page 1016 

76. U S.—Jones v The Flying Clipper, D C N.Y,, 116 
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to “unloading” 

U S —McHoney v Marine Nav Co, C A S C, 233 
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Del, 104 FSupp 211 

§ 147. Loss or Injury after Dis¬ 
charge or Tender 
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14.5. US—Demsey & Associates, Inc v Steamship 
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FSupp 656 

16. US—National Distillers Products Corp v Com- 
panhia Nacional de Navegacao, DC Pa, 107 
FSupp 65—Fabbn Co v Universal Shipping 
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Clipper, DCNY, 353 FSupp 548 

Liability for theft 
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233 FSupp 697, affd, CA, 337 F2d 729—Fab- 
bn Co v Universal Shipping Corp, D C N Y, 
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32. U S —Universal Leaf Tobacco Co of China v 
Bank Line, Limited, DCNY, 115 F Supp 353— 
The YFNX-6, DCMd, 156 FSupp 325, affd, 
CA, 262 F2d 559—Hugev v Dampskisaktiesel- 
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page 1020 
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Tex, 327 FSupp 519 

N Y —Albert v Isbrandtsen Co, 160 N Y S 2d 772, 7 
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Misc 2d 365 

page 1023 

78. N Y —Victor M Calderon Co v Luckenbach S S 
Co, 154 NYS2d 726 
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Tex., 484 F 2d 460 

30. U.S.—Autobuses Modemos, S A. v, The Federal 
Mariner, DC.Pa., 125 FSupp. 780—Alaska Na¬ 
tive Industries Co-op. Ass’n v, U.S, D.C,Wash, 
206 F.Supp. 767—Aliassim v SS. South Star, 
DGN.Y., 323 F.Supp, 918. 

Shipper not liable for contribution 
U.S.—Asiatic Petroleum Corp. v. SS. Am. Trader, 
D.C.N.Y.* 354 FSupp. 389. 

32, U.S.—Higgins, Inc v Tcx-O-Kan Flour Mills 
Co,, C.A.La., 274 F,2d 263—Orient Mid-East 
Lines v, Albert E Bowen, Inc, C A.N Y, 458 
F.2d 572—Zfjicek v. United Fruit Co., C.A Canal 
Zone, 459 F.2d 395—Tube Products of India v, 
Steamship Rio Grande, D.C N.Y, 334 F.Supp 
1039—Trans-Amazonica Iquitos, S.A v. Georgia 

S.S. Co., D.C.Gn., 335 F.Supp 935. 

Tiun charterer 

U.S.—A/S Brovanor v. Central Golf S.S Corp*. 

N.Y., 323 F.Supp. 1029—Btinge Corp. v. Republic 
of UA or Brazil, D.C,La., 353 F.Supp. 64. 
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35. Owner and charterer having cloae corpo¬ 
rate relation 

U5,—In re Marine Sulphur Transport Corp, D.C.N Y., 
312 F.Supp 1051, afTd. in part, revd. in part on 
oth. grds, C.A., 460 F.2d 89, cert. den. 93 $,Ct 
318, 326, 409 U.S. 982, 34 LEd.2d 246. 

Where cargo is lost by reason of the 
sinking of the carrier, and the sinking 
is due to the joint negligence of the 
carrier and a colliding tanker, the car¬ 


go claimants are entitled to recover 
from the tanker all provable damages 
where the earner is exonerated by rea¬ 
son of the contract of carnage and 
statute. 405 

40.5. US —In re Pacific Far East Line, Inc, DC 
Cal, 314 FSupp 1339, aflfd, C A, 472 F 2d 1382 

41. US—Instituto Cubano De Estabilizacion Del 
Azucar v The Golden West, C A N Y , 246 F 2d 
802, cert den 78 SCt 152, 355 US 884, 2 
L Ed 2d 114—Compagnie De Navigation Fraissi- 
net A Cypnen Fabre, SA v Mondial United 
Corp, C A Fla, 316 F 2d 163—Demsey A Associ¬ 
ates, Inc v Steamship Sea Star, CANY, 461 
F2d 1009 

43. US —Demsey A Associates, Inc v Steamship Sea 
Star, CAN Y, 461 F 2d 1009 

48. US—General Foods Corp v US, DCNY, 
104 FSupp 629 

Forwarding agent 

(1) US —J C Penney Co v American Exp Co, 
supra, n 32 

(2) US —J C Penney Co v American Exp Co, 
supra, n 32 

Shipping agent not liable 

U S —Gulf Puerto Rico Lines v Maicera Cnolla, Inc, 
D C Puerto Rico, 309 F Supp 539—Medina v 
South Atlantic A Cambbean Line, Inc, DC Puer¬ 
to Rico, 342 F Supp 498 

A ship discharges its duty of care to 
cargo when it accepts the offer of rep¬ 
utable salvor and turns control of ship 
and cargo over to the salvor 485 

48.5. U S —American Independent Oil Co v M S 
alkaid, D C N Y, 289 F Supp 329 

49. US—International Drilling Co, NV v M/V 
Donefs, D C Tex, 291 F Supp 479 

Agent not liable where plaintiff had notice of 
principal 

US— Robin Hood Flour Mills, Limited v Bahama 
Pearl Co , D C N Y, 318 F Supp 1286 
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50. US,—Accinanto, Limited v Cosmopolitan Ship¬ 
ping Co , D C Md., 99 F Supp 261, affd in part, 
revd on oth grds. m part, C A., 199 F 2d 134, 
ccrt den 73 S Ct 1129, 345 US 992, 97 LEd 
1400 

Disclosure of principal held sufficient 
US—Accinanto, Limited v Cosmopolitan Shipping 
Co, supra 

51. U.S—American Zinc Co v Foster, DC Miss, 
313 FSupp 671, mod on oth grds, CA, 441 
F 2d 1100, cert. den. 92 S.Ct 99, 404 U S 855, 30 
L Ed 2d 95 

57. Joint liability with recovery over 

U.S—Sir William Reardon Smith A Sons, Limited v 
San Pedro D C Tex, 226 F Supp 879, aflfd., C A, 
328 F 2d 623 

58. 63 C J. p 64 note 66 

Tug held entitled to exoneration 
U S —Petition of Southern Transp Co, D C Va, 211 
F.Supp. 940. 

65. Failure to inspect lighter 

U.S —Petition of Petterson Lighterage A Towing Corp, 
DCNY,, 154 F.Supp 461, afTd, GA, 253 F2d 
952. 

66. U.S,—Standard Brands, Inc v. The Radja, D C 
Cal, 114 FSupp 456 

67. U S —A M Collins A Co v Panama R Co, 
C A Canal Zone, 197 F2d 893, cert den 73 S Ct 
168, 344 U.S. 875, 97 LEd 677—New Orleans 
Stevedoring Co. v North Atlantic A Gulf S S Co, 
C.A.La., 213 F.2d 859—Krawill Machinery Corp. 
v. Robert G Herd A Co„ DCMd, 155 FSupp 
296, aflfd, C A., 256 F.2d 946, cert gr, 79 S Ct 
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61, 358 US 812, 3 LEd 2d 56-Hugev v 
Dampskisaktieselskabet International, D C Cal, 
170 F Supp 601, affd, C A, 274 F 2d 875, ccrt 
den 80 SCt 1237, 363 US 803, 4 LEd.2d 
1147—Shamrock Towing Co v Schiavone-Bono- 
mo Corp ,DCNY, 173 FSupp 39, aflfd, C A, 
275 F 2d 338—Demsey A Associates, Inc v 
Steamship Sea Star, DCNY, 321 FSupp 663, 
affd in part, revd in part on oth grds, C A, 461 
F 2d 1009—Demsey A Associates, Inc v Steam¬ 
ship Sea Star, CANY, 461 F2d 1009 

Contractual limitation to physical damage re¬ 
sulting from negligence 

U S —Centraal Stikstof Verkoopkanter, N V v Walsh 
Stevedoring Co, C A Ala, 380 F 2d 523 

As between stevedore and vessel owner 
U S —Consolidated Cork Corp v Jugoslavenska Lirujs- 
ka Plovidba, D C N Y, 318 F Supp 1209 
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Under the Carnage of Goods by Sea 
Act, a stevedore can never be sued 
directly for cargo loss since he is not a 
shipper, consignee, or carrier designat¬ 
ed in the statute. 725 

72.5. U.S—Marubeiu-Iida (America), Inc v Toko 
Kaiun Kabushiki Kaisha, D C Tex, 327 F Supp 
519 

78. Noncompliance with Coast Guard regula¬ 
tion 

U S —Hershey Chocolate Corp v The Robert Lucken- 
bach, DC Or, 184 FSupp 134, affd, C A, 295 
F2d 619 

§ 153. -Pleading 

79. U S —Nashiwa v Matson Nav Co, D C Hawaii, 
116 FSupp 897—Leather’s Best, Inc v SS Mor- 
maclynx, CANY, 451 F2d 800, on remand, 346 
FSupp 962 

NY.—Albert v Isbrandtsen Co, 160 NYS2d 772, 7 
Misc2d 67, app dism 214 NYS2d 236, 12 
A D 2d 581 

Libel held sufficient 

U S —Hearty v Ragunda, DCNY, 114 F Supp 869 
—Southwestern Sugar A Molasses Co v The Eliza 
Jane Nicholson, D C N Y, 126 F Supp 666 
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2. US —Hearty v Ragunda, DCNY, 114 FSupp 
869—Horizon Ins Co v Kinsman Marine Transit 
Co, DC Ohio, 256 FSupp 9 
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9. US—B Turecamo Towing Corporation v U.S, 
CCANY, 125 F2d 1001 

13. U S —American Tobacco Co v Goulandns, D C 
NY, 173 FSupp 140 Aflfd, CA, 281 F2d 
179, affd, in part and revd m part on oth grds 
306 F 2d 426 

14. U S —Copco Steel A Engineering Co v. The Pnns 
Willem Van Oranje, D C Mich, 159 F Supp 79— 
Fisser v International Bank, DCNY, 164 
FSupp 826—National Interocean Corp v Em¬ 
mons Coal Mnung Co, D.C Pa., 270 F 997 

16. U S —Horizon Ins. Co v Kinsman Marine Tran¬ 
sit Co, D.C Ohio, 256 F Supp 9 

§ 154. -Presumptions and Bur¬ 

den of Proof 

Library References 
Shipping $=>132(3) et seq. 
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34. US—O F Nelson A Co v US, CGACal, 
149 F 2d 692, foil 149 F 2d 815 and 149 F 2d 816, 
motion den 169 F 2d 833 



§154 SHIPPING 

Page 1031 

Presumption of shipment in good order on deliv¬ 
ery to second ship held inapplicable 
US.—F Badrena E Hijo, Inc v The Rio Iguazu, 
DC La, 182 FSupp 885 

Presumption that statutory fault contributed to 
accident 

US.—Afran Transport Co v US, DCNY, 309 
F Supp 650, affd, C A, 435 F 2d 213, cert den 92 

S.Ct 72. 404 US 872, 30 LEd2d 116 
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46. US-0 F Nelson & Co v US, CCACal, 
149 F 2d 692, foil 149 F 2d 815 and 149 F 2d 816, 
motion den 169 F 2d 833—United Distillers of 
America v The Ionian Pioneer, DC La, 130 
F Supp 647, affd, C A, 236 F 2d 78—Toho Bus- 
san Kaisha, Limited v American President Lines, 
Limited, CANY, 265 F2d 418, 76 ALR2d 
1344—Lekas & Dnvas, Inc v Goulandns, CA 
NY, 306 F2d 426-Naphtha Solvents Co v 
Esso Standard Oil Co, D C La, 221 F Supp 796 
—In re Marine Sulphur Queen, CANY, 460 
F2d 89, cert den 93 SCt 318,326,409 US 782, 
34 LEd 2d 246 

N Y —Greene Steel A Wire Co v F W Hartmann & 
Co, 299 N YS2d 654, 32 A D2d 538 

Proof of ownership 

U S —Compagme De Navigation Fraissmet A Cypnen 
Fabre, S A v Mondial United Corp, C A Fla, 316 
F2d 163. 

48, US —Nichnnen Co v M V. Farland, CANY, 
462 F 2d 319—Asbestos Corp Limited v. Com¬ 
pagme De Navigation Fraissmet et Cypnen Fabre, 
DCNY, 345 FSupp 814, affd, CA, 480 F2d 
669 

Burden of production 

US—Leather’s Best, Inc v SS, Mormaclynx, C,A 
NY, 451 F2d 800, on remand, 346 FSupp 962 

49. U S.—General Motors Corp v. The Olancho, su¬ 
pra, n 48 

Not necessary to prove reasonable facilities to 
inspect and tally shipment 

Tex —Rhinetubes, Inc v Norddeutscher Lloyd, Civ 
App, 335 S W 2d 269, err ref no rev err 
51. U S —Copco Steel A Engineering Co v The Pnns 
Fredenk Hendnk, DGMicb, 129 FSupp 469 
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54, US —Swedish Am Line v Evans Products Co., 
C A Va, 431 F 2d 869—Marganne Verkaufsumon 
Gm.BH v. MTGC Brovig, DCNY., 318 
F Supp. 977 

Mo —Bunge Corp, v Valley Line Supply A Equipment 
Co, 480 SW2d 859 

Inferences as to inspection of vessel 
U S.—Petition of Pettenon Lighterage A Towing Corp., 
DCNY, 154 FSupp 461, affd, CA, 253 F2d 
952. 

Prim* fade case 

US.—>F. Badrena E H(jq, Inc v The Rio Iguazu, 

D C La., 182 F.Supp. 885—Daido Line v Thomas 
P. Gonzalez Corp, C A Cal., 299 F.2d 669 

Inferences from failure to take written excep¬ 
tion within certain time 

N.Y.—M Paquct & Co, Inc v. Dart Contamerline Co, 
Ltd., 343 N.Y.$.2d 446, 74 Misc 2d 352 
55, U.S.—Federazione Italians Dei Conftorzi Agran v 
Mandask Compania De Vapores, S A, D C N Y„ 
284 F.Supp. 356, affd. m part, revd. in part, 388 
F.2d 434, cert, den 89 S.Ct. 92, 393 US 828, 21 
L.Ed.2d 99 

N.Y.—Teneria El Popo v. Home Ini. Co., 136 N Y.S 2d 
574, 207 Misc. 84 

54, U S,—Lekas A Drives, Inc. v, Goulandns, C A. 
N.Y., 306 F2d 426—India Supply Mission v SS 
Valiant Effort, D.CN.Y., 283 F.Supp 1011. 

N.Y.—Great Atlantic A Pacific Tea Co. v, Lloyd Brasi- 
Wro Patrimonlo Nacional, 234 N Y.S.2d 243, 36 
Misc.2d 821. 
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58. US—Otis McAllister Export Corp v Granco- 
lombiana (New York), Inc, D C La, 216 F Supp 
756 

N Y —Joseph Resnick Co v Nippon Yusen Kaisha, 
241 N Y S 2d 134, 39 Misc 2d 513 

59. US—HW St John & Co v The Flying Spray, 
DCNY, 149 FSupp 737—Otis McAllister Ex¬ 
port Corp v Grancolombiana (New York), Inc, 
DC La, 216 FSupp 756 

61. U S —Copco Steel & Engineenng Co v The Pnns 
Willem Van Oranje, DC Mich, 159 FSupp 79 

66. US —Karabagui v The Shickshmny, DCNY, 
123 F Supp 99, affd, C A, 227 F 2d 348 
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70. Md —GJ S ated in Onent Overseas Line v 
Globemaster Balti, Inc, 365 A 2d 325, 338, 33 
Md App 372 

N Y —Plata Am Trading, Inc v Lancashire, 214 N Y 
S 2d 43, 29 Misc 2d 246 

73. NY—Societc Metallurgy Italiana v Grace 
Line, Inc, 163 NYS2d 688, 9 Misc 2d 358 

74. NY —Plata Aa Trading, Inc v Lancashire, 214 
N Y S 2d 43, 29 Misc 2d 246 

75. Md—CJS cited in Onent Overseas Line v 
Globemaster Balti, Inc, 365 A 2d 325, 338, 33 
Md App 372 

82. U S —J Gerber & Co v Holland-Amenka Lijn, 
DC La, 261 FSupp 893—Marganne Verkauf¬ 
sumon GmBE v MTGC Brovig, DC.NY, 
318 FSupp 977 

N Y —Gillespie & Co of N Y v Coptinental Ins Co, 
176 NYS2d 146, 14 Misc 2d 110 

Internal condition not revealed by external ap¬ 
pearance 

U S —Compagme De Navigation Fraissmet A Cypnen 
Fabre, S A v Mondial United Corp, C A Fla, 316 
F 2d 163 
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84. US —Nichimea Co v MV Farland, DC.NY., 
333 FSupp 691, mod on oth grds, C.A, 462 
F2d 319 

85. US —J Gerber & Co v. Holland-Amenka Lijn, 
DC la, 261 FSupp 893 

N Y —Gillespie & Co of N Y. v. Continental Ins Co, 
176 N Y S,2d 146, 14 Misc 2d 110-Mamiye Bros, 
v Barber S S. lines, Inc., D C.N.Y., 241 F.Supp 
99, affd, C A , 360 F 2d 774 Cert den. 87 S Ct 
80, 385 US 835, 17 LEd 2d 70 

86. N.Y—TenensEl Popo v Home Ins Co., 136 
N YS 2d 574,207 Misc. 84. 

87. U.S —Kupferrtann v. US, CANY, 227 F.2d 
348—E. T Barwick Mills, Inc v Hellenic Lines, 
Limited. DCGa, 331 FSupp 161, affd, CA, 
472 F,2d 1406 

89. U S.—Hecht, Levis & Kahn, Inc v. The President 
Buchanan, C A.N.Y, 236 F.2d 627. 

page 1036 

96. US —Karobi Lumber Co v SS Norco, DC 
Ala , 249 F.Supp 324, affd, GA, 397 F.2d 576- 
Interstate Steel Corp v S.S Crystal Gem, D.C. 
NY, 317 FSupp 112 

Sweat damage 

U.S —California Picking Corp v States Manne Corp 
of Del, D.C.Csl, 187 F.Supp 540 

Two concurring causes 

U.S —Bunge Corp., v Alcoa S.S Co., D C N.Y, 133 
FSupp 311. 

97. U S.—J Gerber A Co, v S S. Sabine Howaldt, 
CA.NY,, 437 F.2d 580. 

98. U.S —Hunt Foods A Industries, Inc v. Matson 
Nav. Co., D.C. La, 249 F.Supp 572—John Penny 
A Sons, Limited v M/V Swivel, D.C Mass., 266 
F^upp 302—Levatino Co v, M/S Helving Torm, 
DCNY., 29J FSupp. 725—McAllister Lighter¬ 
age Line, Inc v. S/S Steel Age, D.C.NY, 306 
F.Supp. 19—Insurance Co. of North America v. 
SS. Flying Trader, D.CN.Y., 306 F.Supp 221—J 


Gerber & Co v S S Sabme Howaldt, CANY, 
437 F2d 580—Demsey & Associates, Inc v 
Steamship Sea Star, DCNY, 321 F Supp 663, 
affd m part, revd m part on oth grds, C A, 461 
F 2d 1009 

Inadequacy of packing 

N Y —Great Atlantic A Pacific Tea Co, v Lloyd Brasi- 
leiro (Patnmomo Nacional), 237 N Y S 2d 764, 37 
Misc 2d 1058 

I. US —Onent Ins Co v FlotaMercantedel Estado, 

D C La, 102 F Supp 729, affd, C A, 198 F 2d 
740 
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6. US —O F Nelson & Co v U.S, C C A Cal, 149 

F2d 692, foil 149 F 2d 815 and 149 F2d 816, 
motion denied 169 F 2d 833—Schroeder Bros v 
The Satumia, DCNY, 123 FSupp 282, affd, 
C A, 226 F 2d 147—Esso Standard Oil Co v The 
Kaposta, D C N Y, 148 F Supp 899 Affd, C A, 
259 F 2d 486—Consolidated Cork Corp v Jugos- 
lavenska Linyska Plovidba, D C N Y, 318 F Supp 
1209 

7. US —Afran Transport Co v US, DCNY, 309 

F Supp 650, affd , C A , 435 F 2d 213, cert den 
92 S Ct 72, 404 U S 872, 30 L Ed 2d 116 

9. U.S —Goltzman v. Rougeot, D C La, 122 F Supp 

700 

10. US—Hunt Foods & Industnes, Inc v Matson 
Nav Co, D C La„ 249 F Supp 572—Commercial 
Transp Corp v Martin Oil Service, Inc, C A Ill, 
374 F 2d 813 

Pennsylvania doctrine applicable 

U S —Andros Shipping Co v Panama Canal Co, C A 
Canal Zone, 298 F 2d 720 

II. U S —Bunge Corp v Alcoa S S Co, D C N Y, 
133 FSupp 311—Diethelm Sc Co v The Flying 
Trader, D.CNY, 141 FSupp. 271, affd, CA. 
244 F 2d 542—Cia De Navegacion Fruco, S A v 
M/S Heinz Horn, D C Ala, 233 F Supp 637, affd 
m part, revd in part on oth grds., C.A, 404 F 2d 
422, cert den. 89 S.Ct 1272, 394 U S. 943, 22 
L Ed.2d 477—Commercial Transp Corp v Mar¬ 
tin Chi Service, Inc., C A Ill, 374 F.2d 813—Horn 
v Cia de Navegacion Fruco, S.A., C A Ala, 404 
F2d 422* cert den 89 S.Ct. 1272, 394 US. 943, 
22 L Ed,2d 477—Encyclopaedia Bnttamca, Inc v 
S S Hong Kong Producer, C A N Y, 422 F.2d 7. 

14, U.S—US v Mississippi Val Barge Line Co. 
C.A Mo, 285 F 2d 381—Isthmian S.S Co. v. Cali¬ 
fornia Spray-Chemical Corp, C A Cal, 290 F 2d 
486, mod on oth grds 300 F.2d 41—Afran 
Transport Co v U.S , D C.N.Y, 309 F.Supp 650, 
affd., C A., 435 F2d 213, cert, den 92 SCt 72, 
404 US 872, 30 L.Ed2d U6. 

Presumption from alteration of ship's logs 

U S —Andros Shipping Co v. Panama Canal Co, D C 
Canal Zone, 184 F.Supp 246, affd, C A., 298 F 2d 
720 

15. U S —Copco Steel A Engineering Co v The Al- 
waki, D.CNY., 131 F.Supp 332 

page 1038 

18, Cal—Aspen Pictures, Inc. v. Oceanic S.S. Co, 
306 P 2d 933, 148 C A 2d 238, cert den, 77 S a 
1381, 354 U.S. 926, 1 LEd.2d 1436. 

NY.—Joseph Resnick Co. v Nippon Yusen Kaisha, 
241 NYS2d 134, 39 Misc 2d 313. 
Unseaworthiness 

U S.—Director General of India Supply Mission for and 
on Behalf of President of Union of India v Steam¬ 
ship Maru, CA.N Y, 459 F 2d 137a cert den. 93 
S.Ct 898, 409 US. 1115, 34 L.Ed 2d 699. 

19, US—In re Marine Sulphur Transport Corp., 
D.C N Y, 312 F Supp. 1081, affd in part, revd in 
part on oth grds., C.A, 460 F.2d 89, cert. den. 93 
S.Ct. 318, 326, 409 U.S. 982, 34 L Ed 2d 246-J 
Gerber A Co v, S S. Sabine Howaldt, C,A.N.Y, 
437 F.2d 580. 

22. N Y.—Joseph Resnick Co v. Nippon Yusen Kai¬ 
sha, 241 N.Y.S 2d 134, 39 Misc.2d 513, applying 
federal law. 
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23. US— Levatmo Co v M/S Helvig Torm, DC 
N Y , 295 F Supp 725 

25. U S — Nichimen Co v MV Farland, D C N Y , 
333 FSupp 691, mod on oth grds, CA, 462 
F2d 319 
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31 . U S — American Tobacco Co v Goulandns, C A 
NY, 281 F2d 179 

38 . UiS —Petition of US, DC NY, 105 FSupp 
353, remd on oth grds, C A, 201 F 2d 281—Fi¬ 
delity—Phenix Fire Ins Co of N Y v Flota Mer- 
cante Del Estado, D C La, 102 F Supp 861, affd , 
CA, 205 F2d 886, cert den 74 SCt 275, 346 
U S. 915, 98 L Ed. 411—American Tobacco Co v 
Goulandns, DCNY, 173 FSupp 140, affd, 
C A, 281 F 2d 179, afTd in part and revd in part 
on oth grds. 306 F 2d 426—Asbestos Corp Ltd 
v Compagnie De Navigation Fraissinet et Cypnen 
Fabre, C A N Y, 480 F 2d 669 

41 * U S —North Am. Smelting Co v Moller S S Co, 
DC Pa, 103 FSupp 447, revd on oth grds, 
C A., 204 F 2d 384 

45 . US —Sears, Roebuck & Co v American Presi¬ 
dent Lines, Limited, D C Cal, 345 F Supp 395 

page 1040 

48 . U.S —Amencan Tobacco Co v Goulandns, D C 
N Y, 173 F Supp 140, affd , C A., 281 F 2d 179, 
affd. in part and revd m part on oth grds 306 
F.2d 426—Firestone Synthetic Fibers Co—Divi¬ 
sion of Firestone Tire & Rubber Co. v. M/S Black 
Heron, C A N Y, 324 F 2d 835—Director General 
of India Supply Mission for and on Behalf of 
President of Union of India v Steamship Maru, 
CANY., 459 F2d 1370, cert, den 93 SCt 898, 
409 U.S 1115, 34 L Ed 2d 699. 

80. U S.—National Sugar Refining Co v Motorship 
Las Villas, D C.La, 225 F Supp 686 

Prima fade due diligence 

U.S.—Amencan Tobacco Co. v Goulandns, DCNY, 
173 FSupp 140, affd., C A., 281 F.2d 179, affd m 
part and revd in part on oth grds 306 F 2d 426 

51, U.S —Director General of India Supply Mission 
for and on Behalf of President of Union of India v 
Steamship Janet Quinn, D.C.N.Y, 335 F Supp 
1329. 
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S3. US.—in re Mannc Sulphur Transport Corp, 
D.C.N.Y , 312 FSupp 1081, affd. m part, revd in 
part on oth grdt, C.A., 460 F.2d 89, cert den. 93 
S,Ct. 318, 326, 409 U.S. 982, 34 L.Ed2d 246- 
Tnns-Amazonica Iquitos, SA. v Georgia S.S 
Co, D.CGa., 335 FSupp. 935. 

60, Where Improper loading i* eliminated, etc. 

(2) Other matters. 

U.S,—R, D. Wood Co. v. Phoenix Steel Corp, C.A Pa, 
327 F.2d 921 

61, U.S.—Reisman v New Hampshire Fire Ins Co, 
C.A.FU., 312 F.2d 17—R. D. Wood Co. v Phoe¬ 
nix Steel Corp., C.A Pa, 327 F.2d 921-South, 
Inc. v. Moran Towing A Transp, Co, C.A.N Y, 
360 F.2d 1002—Federazione Itahana Dei Coraorei 
Agrari v. Mandaak Compania De Vaporw, SA., 
C.A.NY., 388 F.2d 434, cert. den. 89 S.Ct 92, 
393 U,$. 828, 21 L.Ed.2d 99. 

N.Y.—Luria Bro* A Co M Inc, v Associated Metals A 
Minerals Coip., 343 N.Y.S.2d 152,73 Mise,2d 937 

62, U.S.—Trans-Amazonica Iquitos, $A. v Georgia 
$$ Co.DCOa., 335 F.Supp. 935 

64 , U.S.—Petition of Patterson Lighterage A Towmg 
Corp., D.C.N.Y., 154 F,Supp. 461, affd., C.A, 253 
F,2d 952—Caterpillar Overseas, S A. v. S S Expe¬ 
ditor, C.A N.Y., 318 F.2d 720, cert den. 84 S Ct. 
347, 375 U,1 942, II L.Ed.2d 272. 

65 . U,S.—PhllUpi Petroleum Co. v. Koch Ellis Ma¬ 
rine Contractors, Inc., D.C.U., 118 F.Supp. 940 

Presumption held not rebutted 

NY,—Luria Bros. A Co., Inc, v, Associated Metals A 
Minerals Corp., 343 N,Y.$.2d 152, 73 Misc 2d 937. 


66 US —Central R Co of N J v Tug Mane J 
Turecamo, D C N Y, 238 F Supp 145 
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67. US—J Gerber & Co v SS Sabine Howaldt, 
C A N Y , 437 F 2d 580 

68. US — Ehz Salzman Tobacco Co v SS Mormac- 
wmd, CANY, 371 F2d 537 

71. U S —Manhattan Fruit Export Corp v Royal 
Netherlands SS Co, DCNY, 175 FSupp 771, 
revd on oth grds, C A , 271 F 2d 607, cert den 
80 S Ct 1249, 363 US 812, 4 L Ed 2d 1154 
73. U S —Fidelity-Phemx Fire Ins Co of N Y v 
Flota Mercante Del Estado, C A La, 205 F 2d 
886, cert den 74 SCt 275, 346 US 915, 98 
LEd 411 

Nor does the carrier have the burden 
of proving that it exercised due dil¬ 
igence m providing a seaworthy ship in 
order to invoke the fire defense stat¬ 
ute. 73 5 

73.5. U S —Westinghouse Elec Corp v M/V Leslie 
Lykes, C A La , 734 F 2d 199, reh den 739 F 2d 
633, two cases, cert den 105 SCt 577, 83 
LEd 2d 516 


There is, however, authority to the 
contrary 7310 

73.10. U S —Sunkist Growers, Inc v Adelaide Ship¬ 
ping Lines, Ltd, 603 F2d 1327, cert den 100 
S Ct 659, 444 U S 1012, 62 L Ed 2d 640 
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80. US—Konfort, SA v The Santo Cerro, DC 
NY, 190 F Supp 1—Interstate Steel Corp v S S 
Crystal Gem, D C N Y , 317 F Supp 112 

81, US—Konfort, SA v The Santo Cerro, DC 
N Y., 193 F.Supp 1 

85. U S —California Packing Corp v The Empire 
State, D C Cal, 180 F Supp 19, remd , C A, 310 
F 2d 206 

89. Presumption of unseaworthiness 

U S —Jefferson Chemical Co v M/T Grena, C A Tex, 
413 F,2d 864 

94. Usual and customary route presumed 

D C —Transatlantic Financing Corp v U S, C A , 363 
F 2d 312, 124 U.SAppDC 183 

95. U.S —Haroco Co. v The TaiShan, D C N Y, 111 
FSupp. 638, affd, CA, 218 F.2d 822—Banco 
Para El Comcrcio Extenor De Cuba v The Ruth 
Ann, DC Puerto Rico, 192 FSupp 607—Surren- 
dra (Overseas) Pnvate, Limited v SS Hellenic 
Hero, D.C N Y , 213 F Supp. 97, affd, C A, 324 
F 2d 955—P A E Shipping Corp v Empresa 
Cubana Exportadora E Importadora de Ahmentos, 
C.A Puerto Rico, 335 F 2d 618 

Statutory presumption absorbs inconsistent pro¬ 
vision of bill 

U.S — E C L. Sporting Goods v U S Lines, Inc, D C 
Mass, 317 FSupp. 1245 


page 1044 


98, U.S —C.A. Articulos Nacionales de Goma Goraa- 
ven v. M/V Aragua, CAS (La), 756 F2d 1156. 
4. U.S—Virgin Islands Corp. v Merwin Lighterage 
Co, C.A Virgin Islands, 251 F.2d 872, cert den 
78 SCt 1369, 357 US 929, 2 LEd 2d 1372, on 
remand, DC, 177 FSupp 810 
11, U.S—Hampton Roads Carriers, Inc v Allied 
Chemical Corp., C A Va., 329 F 2d 387, cert den 
85 SCt 78 379 US. 839, 13 L.Ed2d 46 
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j s — Royston Distributors, Inc v, Moore- 
IcCormack Lines, Inc, D C Pa, 252 F Supp 480 
-Interstate Steel Corp, v S S Crystal Gem, D C 
IY, 317 F.Supp* 112 
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16. Burden on carrier 

US—Empresa Central Mercantil De Representacoes, 
Ltda v Republic of the U S of Brazil, CANY, 
257 F2d 747—Zander & Co v Mississippi Ship¬ 
ping Co, DC La, 171 FSupp 184, revd on oth 
grds, C A , 270 F2d 345, app dism 80 SCt 212, 
361 US 115, 4 LEd 2d 148, 238, conf to, CA, 
273 F2d 618, recalled in part 273 F2d 618 

22. U S —Miami Structural Iron Corp v Cie Natio¬ 
nal Beige De TM, C A Fla, 224 F2d 566— 
Manhattan Fruit Export Corp v Royal Nether¬ 
lands SS Co, DCNY, 175 FSupp 771, revd 
on oth grds , C A, 271 F 2d 607, cert den 80 
SQ 1249, 363 US 812, 4 LEd2d 1154—Otis 
McAllister Export Corp v Grancolombiana (New 
York), Inc, D C La, 216 F Supp 756 

23. US —Manhattan Fruit Export Corp v Royal 
Netherlands SS Co, DCNY,175 FSupp 771, 
revd on oth grds, C A, 271 F 2d 607, cert den 
80 Sa 1249, 363 US 812, 4 LEd 2d 1154—M 
W Zack Metal Co v The Birmingham City, 
CANY, 291 F2d 451 

§ 155. -Admissibility of Evi¬ 

dence 
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28 US—GUdden Co v Hellenic Lines, Limited, 

CANY, 275 F2d 253, on remand, DC, 207 
FSupp 262, affd 315 F2d 162—Aunt Mid, Inc 
v Fjell-Oranje Lines, C A Ill, 458 F 2d 712, cert 
den 93 SCt 130, 409 US 877, 34 LEd2d 131 
Cal —Aspen Pictures, Inc v Oceanic S S Co, 306 P 2d 
933, 148 C A 2d 238, cert den, 77 S Ct 1381, 354 
US 926, 1 LEd 2d 1436 
Expert testimony 

U S —Esso Standard Oil Co v The Kaposia, CANY, 
259 F 2d 486 

Use of cost records for repair of automobiles 
U S —Royston Distributors, Inc v Moore-McCormack 
Lines, Inc, D C Pa, 252 F Supp 480 

29. U S—Aunt Mid, Inc v Fjell-Oranje Lines, CA 
HI, 458 F 2d 712, cert den 93 S Ct 130, 409 U S 
877, 34 LEd 2d 131 

30. U S —U S v Westchester Fire Ins Co of N Y , 
DCNY, 154 FSupp 827 

32. Tex —Maurice Pincoffs Co v Southern Stevedor¬ 
ing Co, Ov App, 472 S W 2d 841, err gr 

33. US—Union Carbide & Carbon Corp v The 
Walter Raleigh, D C N Y, 109 F Supp 781, affd, 
CA, 200 F2d 908 
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51. US—Petition of US, DCNY, 105 FSupp 
353, remd on oth grds, CA, 201 F2d 281 

§ 156 . -Weight and Sufficiency 

of Evidence 
Library References 

Shipping <£=>132(5) et seq. 

59. US—Connecticut Adamant Plaster Co v James 
McWilliams Blue Line, Inc, CANY, 253 F 2d 
785—Levatmo Co v SS Noefjell, DCNY, 231 
FSupp 307 

Evidence held sufficient 

(1) U.S —Isbrandtsen Co v Tuteur & Co , C A La, 
267 F2d 310—California Packing Corp v The P & T 
Voyager, D C Cal, 180 F Supp 108 

(2) U S —Stauffer Chemical Co v Brunson, C A 
Ala, 380 F2d 174, app after remand 409 F2d 1327 

(3) Other evidence 

US—Richard Const Co v Monongahela & Ohio 
Dredging Co, D C Pa, 284 F Supp 290, mod on 
oth grds, C A , 407 F 2d 1170 
Evidence held insufficient 
(3) Other evidence 

US—President of India By and Through Director of 
India Supply Mission v West Coast S S Co, D C 
Or, 213 FSupp. 352—Hunt Foods & Industries, 
Inc v Matson Nav Co, DC La, 249 FSupp 
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572—International Drilling Co, N V v M/V Dor- 
lefs. DC Tex, 291 FSupp 479 

Proximate cause 

US—President of India By and Through Director of 
India Supply Mission v West Coast S S Co, D C 
Or, 213 FSupp 352, affd, CA, 327 F2d 638, 
cert den 84SCt 1222, 377 US 924, 12 L Ed 2d 
216—President of India By and Through Director 
of India Supply Mission v West Coast S S Co, 
C A Or, 327 F 2d 638, cert den 84 SCt 1222, 
377 US 924, 12 L Ed 2d 216 

60. US—US v Central Gulf SS Corp, CALa, 
517 F2d 687 

61. U.S—US v Lykes Bros SS Co, CALa, 432 
F 2d 1076—E T Barwick Mills, Inc v Hellenic 
Lines, Limited, DCGa, 331 FSupp 161, affd, 
CA, 472 F2d 1406—Nichimen Co v MV Far- 
land, DCNY, 333 FSupp 691, mod on oth 
gids, CA, 462 F2d 319 

Bill of lading 

(2) Other matters 

U S —Demsey & Associates, Inc v Steamship Sea Star, 
DCNY, 321 FSupp 663, affd in part, revd in 
part on oth grds, CA, 461 F2d 1009—Bunge 
Corp v Republic of U S of Brazil, D C La, 353 
FSupp 64 
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64. U.S —Federazione Italiana Dei Consorzi Agran v 
Mandask Compaiua De Vapores, S A„ D C N Y, 
284 F Supp 356, afTd in part, revd in part, 388 
F2d 434, cert den 89 S Q 92, 393 U.S 828, 21 
LEd2d 99 

67. US—Glidden Co v Hellenic Lines, Limited, 
CANY, 275 F2d 253, on remand, DC, 207 
FSupp 262, affd 315 F2d 162—Tex-O-Kan 
Mills Co v Higgins, Inc, DC La, 174 FSupp 
198, affd, C A, 274 F 2d 263—Isthmian S S Co 
v California Spray-Chemical Corp, C A Cal, 300 
F2d 41 

Ill.—Garcia Intern Corp v Cosmos Shipping Co, 262 
N.E2d 811, 129 IHApp2d 140 

68. U S.—American Tobacco Co v Goulandns, D C 
NY, 173 FSupp 140 Affd, CA, 281 F2d 
179, affd. m part and revd m part on oth grds 
306 F 2d 426. 

Evidence held sufficient 

(2) La —Neuss Hesslein Sc Co v Louisville & N R 
Co, App., 50 So 2d 855, annulled in part, affd in part, 
59 So 2d 195, 221 La 296 

69. Evidence held sufficient 

(1) US—Travelers ins Co v SS Hermine, DC 
Ohio, 325 F Supp 420 

71. Evidence held sufficient 

(2) U.S.—Accmanto, Limited v Cosmopolitan Ship¬ 
ping Co, D C Md, 99 F Supp 261, affd m part, revd 
on oth grds. in part, CA, 199 F2d 134, cert den 73 
SCt 1129, 344 U.S —Haroco Co v The Tai Shan, 
D.CNY„ 111 FSupp 638, affd, CA, 218 F2d 822 

Damage from deviation 

(2) Other matters 

U.S.—Haroco Co v The Tai Shan, DCNY, 111 
F.Supp. 638, affd, CA, 218 F.2d 822—World 
Wide $.S. Co. v India Supply Mission, DCNY, 
316 FSupp 190 

Evidence held insufficient 

U.S.—F Sc E Shipping Corp v Empresa Cubans Expor¬ 
ted ora E Importadora de Ahmentos, C A Puerto 
Rico, 335 F 2d 678. 

Rebuttal of presumption of unreasonableness 

U.S—ECL, Sporting Goods v U.S Lines, Inc., DC 
Mass, 317 F,Supp. 1245 

72. U.S—Goltzman v Rougeot, DC La, 122 
F.Supp 700—Schroeder Bros, v The Saturma, 
DCNY, 123 F.Supp, 282, affd., C A, 226 F.2d 
t47. 

Evidence held sufficient 

(I) U.1—U.S v, Central Gulf S.S. Corp., D C.La„ 
321 F.Supp. 945, affd, CA, 456 F 2d 1281, 


N Y —Luna Bros & Co, Inc v Associated Metals & 
Minerals Corp, 343 N Y S 2d 152, 73 Misc 2d 937 
Tenn —Parish Sc Parish Mm Co v Serodino, Inc, 372 

5 W 2d 433, 52 Tenn App 196 

(2) US—Eastern Gas & Fuel Associates v Martin 
Marine Transp Co, C A Pa, 190 F 2d 394—F Badre- 
na E Hijo, Inc v The Rio Iguazu, DC La, 182 
F Supp 885—Swedish Am Line v Evans Products Co, 
CAVa, 431 F2d 869 

(4) Other evidence —New Orleans Stevedoring Co v 
North Atlantic & Gulf SS Co., CALa, 213 F2d 
859—Krawill Machinery Corp v Robert C Herd & 
Co, D C Md , 145 F Supp 554—U S v Bull S S Line, 
D C N Y, 146 F Supp 210, affd, C A, 274 F 2d 877— 
American Independent Oil Co v M S Alkaid, DC 
NY, 289 FSupp 329 
Evidence held insufficient 

(1) US—Lekas & Dnvas, Inc v Goulandns, CA 
N Y, 306 F 2d 426—Regal Fibers, Inc v Holland Am 
Line, D C Pa , 302 FSupp 953—J Gerber & Co v S S 
Sabine Howaldt, CANY, 437 F 2d 580 

(2) US—The R lenahan, Jr, CCAN Y, 48 F2d 
110, cert den 52 SCt 13, 284 US 629, 76 LEd 
536—Afram Transport Co v US, DCNY, 309 
FSupp 650, affd, CA, 435 F2d 213, cert den 92 
S a 72, 404 U S 872, 30 L Ed 2d 116 

Repair 

(2) Other instances 

U S —Peter Paul, Inc. v The Chnster Salen, DCNY, 
152 F Supp 410, affd , C A, 258 F.2d 901, cert 
den 79 S Q 586, 35 9 US 910, 3 LEd 2d 574 
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74. Evidence held sufficient to exonerate 
carrier 

U S —Grandaisa Foods, Inc v. Compama De Navega- 
cao Carregadores Acoreanos, DCNY, 139 
FSupp 538—Stauffer Chemical Co v Brunson, 
C A Ala., 409 F2d 1327—Insurance Co of North 
America S S Flying Trader, D C N Y, 306 F.Supp 
221. 

Evidence held insufficient to exonerate carrier 
U S —Caterpillar Overseas, S A v S S Expeditor, C.A 
NY. 318 F 2d 720, cert den 84 SCt 347, 375 
US 942, 11 LEd 2d 272 

75. U S —National Distillers Products Corp. v Com- 
panhia Nacionil de Navegacao, DCPa., 107 
F Supp 65—Cities Service Oil Co v, The Cham- 
poeg, DCNY, 108 F.Supp 189, affd, C A, 203 
F2d 716—F Badrena E H\jo, Inc v. The Rio 
Iguazu, D.CLi, 182 FSupp. 885—M W Zack 
Metal Co v S S. Birmingham City, C A N Y, 311 
F2d 334, cert den 84 Sa 50, 375 US 816, II 
LEd 2d 51—Dorsid Trading Co. v Steamship 
Fletero, DC Tex., 342 FSupp 1. 

76. US.—Karabagui v The Shtckshinny, DCNY., 
123 F Supp 99, affd., C A, 227 F 2d 348—Copco 
Steel Sc Engineering Co. v The Alwaki, D.C N Y, 
131 F.Supp 332—Spanish Am Skin Co v. The 
Femgulf, C A.N Y, 242 F 2d 551—H W St John 

6 Co v The Eying Spray, 149 F Supp 737—Hol¬ 
den v. S.S Kendall Fish, D.C La, 212 FSupp 
106. 

Evidence held insufficient 
U S —Pacific Vegetible Oil Corp v. M/S Norse Com¬ 
mander, D C Tex , 264 F Supp. 625 
N Y,—Great Atlantic Sc Pacific Tea Co. v Lloyd Brasi- 
leiro (Patnmonlo Naaonal), 237 NY.S2d 764, 37 
Misc 2d 1058 

77. U S —F Badrena E Hijo, Inc v. The Rio Iguazu, 
DC La, 182 FSupp 885 

N Y —Tenena El Popo v Home Ins Co, 136 N Y.S 2d 
574, 207 Misc. 84. 

78. U.S—Dorsid Trading Co v. Steamship Rose, 
DC Tex, 343 F.Supp. 617. 

79. U S —Cummins Sales Sc Service, Inc. v. London Sc 
Overseas Ins. Co, C.A Tex, 476 F.2d 498, reh. 
den 478 F.2d 1402, cert den 94 S Ct 359, 414 
US. 1003, 38L.Ed 2d 239. 

Evidence held sufficient 
(1) U S —Copco Steel Sc Engineering Co v The 
Pnns Willem Van Oranje, D.C.Mich, 159 F.Supp 79— 
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Levatmo Co v S S Norefjell, DCNY, 231 FSupp 
307 

(4) To establish other matters 

U S —Monsanto Chemical Co v No 3 Bull Towmg 
Co, C A Tenn, 326 F2d 18, cert den 84 SO 
1631, 377 US 954, 12 LEd 2d 497—Richard 
Const Co v Monongahela & Ohio Dredging Co, 
D C Pa, 284 F Supp 290, mod on oth grds, C A, 
407 F2d 1170 

Evidence held insufficient 
U S —National Distillers Products Corp v Companhia 
Nacional de Navegacao, D C Pa, 107 F Supp 65 
Surveyor’s estimate 

US—Empresa Central Mercantil De Representacoes, 
Limited v Republic of the Umted States of Brazil, 
DCNY, 147 FSupp 778, affd, CA, 257 F2d 
747 

80. U S —Luigi Serra, Inc v S S Francesco C, C A 
N Y, 379 F 2d 540—India Supply Mission v S S 
Valiant Effort, DCNY, 283 FSupp 1011— 
Richard Const Co v Monongahela Sc Ohio 
Dredging Co, D C.Pa, 284 F Supp 290, mod on 
oth grds, CA, 407 F2d 1170—-Southern Steve¬ 
doring Co v S S Hellenic Wave, D C Tex, 322 
F.Supp 641 

Mo —Bunge Corp v Valley Line Supply & Equipment 
Co, 480 S W2d 859 

Evidence held sufficient to show damage by sea 
water 

U S —Konfort, S A v The Santo Cerro, DCNY, 190 
FSupp 1 

Evidence held insufficient 

(2) US—Otis McAllister Export Corp v Granco- 
lombiana (New York), Inc, DC La., 216 F.Supp 756 

(5) Other evidence 

U S.—Brown & Williamson Tobacco Corp. v The An- 
ghyra, D C Va., 157 F Supp 737, affd m part and 
revd in part on oth grds., C A, 277 F 2d 9, cert 
den 81 SCt 168, 364 US 879, 5 LEd 2d 102- 
Naphtha Solvents Co v Esso Standard Oil Co, 
DC La, 221 FSupp 796—Commercial Transp 
Corp v. Martin Oil Service, Inc., C A,Ill, 374 F 2d 
813—American Independent Oil Co v M. S Al- 
kaid, D C.N.Y., 289 F.Supp 329 

81. Evidence held sufficient to show proper 
notice 

US.—Isthmian SS. Co v California Spray-Chemical 
Corp , C A Cal, 290 F 2d 486, mod on oth. grds 
300 F 2d 41 

Evidence held insufficient to show proper notice 

U.S—Miami Structural Iron Corp v. Cie Nationale 
Beige De T M, C,A.Fla , 224 F,2d 566. 

82* U.S.—Hecht, Levis Sc Kahn, Inc. v The President 
Buchanan, CA.N Y, 236 F2d 627. 

Evidence held sufficient 

(1) US—California Packing Corp. v. States Marine 
Corp of Del, D CCal, 187 F.Supp. 540—Inland Wa¬ 
terways Shippers Ass'n, Inc. v Mississippi Val Barge 
Line Co, DC.Mo., 194 FSupp 818, app. dism., CA., 
289 F.2d 374, cert den 82 S.Ct 123, 368 U.S, 876, 7 
L Ed.2d 77—Levatmo Co v. M/S Helvig Torn, D C 
N Y, 295 F.Supp 725—U S v. Central Gulf S S. Corp, 
DC La, 321 F.Supp. 945, affd., CA., 456 F2d 1281 

(3) Copco Steel Sc Engineering Co. v. The Alwaki, 
DCNY, 131 F.Supp. 332. 

(4) US.—Copco Steel Sc Engineering Co v. The 
Alwaki, D.C.N Y, 131 FSupp. 332 

(6) Other cases 

U S —Hecht, Levis Sc Kahn, Inc. v. Isthmian S S Co„ 
DC.N.Y, 149 F.$upp. 373—Lekas Sc Drivas, Inc. 
v Goulandns, C.A.N Y„ 306 F2d 426—Tri-Valley 
Packing Ass'n v. States Marine Corp. of Del, 
C.A Cal, 310 F2d 891. 

Evidence held insufficient 

(1) US—N Wagman Sc Co. v. U.S. Lines Co., 
supra, n 72—Copco Steel Sc Engineering Co. v The 
Alwaki, D.C.N.Y., 131 F.Supp 332—M S, Cowen Co, 
v. American President Lines, Limited, DC.Cal.» 167 
FSupp. 838—F Badrena E Hijo, Inc. v. The Rio 
Iguazu, D.C,La, 182 FSupp 885—S. M. Wolff Co. v. 
The Exina, DCNY, 200 F.Supp 809—J Gerber Sc 
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Co v Holland Amenka Liljn, DC La, 261 FSupp 
893 

N Y —Gillespie A Co of N Y v Continental Ins Co, 
176 N Y S 2d 146, 14 Misc 2d 110 
(3) NY—Tenena El Popo v Home Ins Co, 136 
NYS2d 574, 207 Misc 84 
(5) Other matters 

U S —Koyo Intern Inc v S S Ootmarsum, D C N Y, 
234 F Supp 424 
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83. US —Hecht, Levis & Kahn, Inc v Isthmian SS 
Co, DCNY, 149 FSupp 373 

Evidence held insufficient to overcome presump¬ 
tion 

US—Kupfermann v U S, C A N Y , 227 F 2d 348— 
California Packing Corp v The Empire State, 
D.CCal, 180 FSupp 19, remd , C A, 310 F2d 
206 

84. US —Compagnie De Navigation Fraissmet A Cy- 
pnen Fabre, S A v. Mondial United Corp, C A 
Fla, 316 F2d 163 

85. US—Stein v US Lines Co, DCNY, 132 
F Supp 334—Tuteur & Co v The Ittersum, D C 
La, 162 ESupp 788, affd, C A, 267 F 2d 310- 
Continental Gram Co v. American Commercial 
Barge Line Co, CAIU, 332 F2d 26-Ehz 
Salzman Tobacco Co. v $ S Mormacwind, C A 
N.Y, 371 F2d 537 

86. U S.—Hecht, Levis A Kahn, Inc. v Isthmian S S 
Co, DCNY, 149 ESupp 373-F Badrena E 
Hijo, Inc v The Rio Iguazu, DC La, 182 
F.Supp 885—Levatino Co v M/S Telvig Torm, 
D.C NY, 295 FSupp 725 

Evidence not sufficient when goods not discerni¬ 
ble 

US.—Copco Steel A Engineering Co, v The Alwaki, 
DCNY., 131 ESupp 332 

88. US —Dow Chemical Co. v. S.S Giovanella 
D'Amico, D.C.NY, 297 F.Supp 699 

89. U S.—'Establishments Edouard Mateme, S.A v 
The Lcerdam, D.C N Y., 143 ESupp 367—Hecht, 
Levis A Kahn, Inc v Isthmian S.S Co, DC 
NY., 149 ESupp 373—Central R Co of NJ. v 
Jules S Sottnck Co, C.A.N.Y., 258 F,2d 85, cert 
den. 79 S.Ct. 588, 359 U.S. 913, 3 L.Ed2d 574 

Evidence held sufficient 

(2) U S.—Tuteur A Co, v. The Ittersum, D.C La., 
162 ESupp. 788. afTd., CA, 267 F.2d 310-Inland 
Waterways Shippers Ass’n, Inc. v. Mississippi Val 
Barge Line Co, D.C.Mo, 194 ESupp. 818, app. dism, 
CA., 289 F.2d 374, cert. den. 82 S.Ct 123, 368 US 
876, 7 L Ed.2d 77—Compagnie De Navigation Fraissi- 
net A Cyprien Fibre, S A. v Mondial United Corp, 
CA Fla., 316 F 2d 163. 

(3) Other matters. 

US.—General Traffic Service Co, v The Cape San 
Martin, D.C.N.Y., 108 ESupp 174—Petition of 
Sldbs A/S Jolund, CANY., 250 F.2d 777, cert, 
den. 78 S.Ct 772, 773, 356 U.S 933, 2 LEd.2d 
763. 

Evidence held Insufficient 

(l) U.S.—Copco Steel A Engineering Co v The 
Alwaki, D.C.N.Y, 131 F.Supp, 332—Diethelm A Co v 
The Flying Trader, DC.N.Y., 141 FSupp 271, affd., 
CA, 244 F.2d 542—California Packing Corp. v, The 
Empire State, D.C.Cal., 180 ESupp. 19, remd, CA, 
310 F,24 206. 

N.Y,—Greet Atlantic A Pacific Tea Co. v. Lloyd Brasi- 
Uaro (Pattimomo Nacional), 237 N.Y.S.2d 764, 37 
Misc 2d 1051. 

(3) Other matters, 

OS^-Schroeder Bros.. Inc. v. The Satumia, C.A.N.Y, 
226 F.2d 147—Petition of Sklbs A/S Jolund, C A. 
N.Y., 250 F.2d 777, cert. den. 78 S.Ct. 772, 356 
U.S. 933, 2 L.Ed.Jd 763—Brown A WilUamson 
Tobacco Corp. v, The Anghyra, D.CVa., 157 
F.Supp, 737, affd. in part and revd. in part on oth 
grda., CA,., 277 F.2d 9, cert. den. 81 S.0.168, 364 
U.S. 879, 5 L.Ed.Jd 102 


page 1051 


90. U S —Continex, Inc v The Flying Independent, 
DCNY, 106 F Supp 319——Pittston Marine 
Corp v HA Brassert & Co, DCNY, 171 
F Supp 763—Hohenstem v S M H Trading 
Corp, C A Ga, 382 F 2d 530 

Evidence held sufficient 
(1) US —Shamrock Towing Co v Schiavone-Bono- 
mo Corp , D C N Y, 173 F Supp 39, affd, C A, 275 
F 2d 338—Hecht, Levis & Kahn, Inc v S S Javanese 
Pnnce, DCNY, 210 FSupp 236—Richard Const 
Co v Monongahela A Ohio Dredging Co, D C Pa , 
284 F Supp 290, mod on oth grds , C A , 407 F 2d 
1170 

N Y —Continex, Inc v The Flying Independent, supra 
Evidence held insufficient to show overloading 
US —Margarine Verkaufsumon GmBH v MTGC 
Brovig, D C N Y, 318 F Supp 977 

91. Evidence held sufficient 

(1) US—Luigi Serra, Inc v SS Francesco C, CA 
N Y, 379 F 2d 540—Hom v Cia de Navegacion Fruco, 
S A, C A Ala, 404 F 2d 422, cert den 89 S a 1272, 
394 U S. 943, 22 L Ed 2d 477 

(2) US—S M Wolff Co v The Exma, DCNY, 
200 F Supp 809 


Evidence held insufficient 

(1) U S —Hecht, Levis A Kahn, Inc v Isthmian S S 

Co , D C N Y, 149 F Supp 373, 

(3) Other matters 

U S —Searoad Shipping Co v E I duPont de Nemours 
A Co, CAFla, 361 F2d 833, cert den 87 SO 
511, 385 US 973, 17 LEd2d 436—Blanchard 
Lumber Co v SS Anthony II, DCNY, 259 
F.Supp 857 

92. U S —Schroeder Bros v The Satumia, DCNY, 
123 F Supp 282, affd, C A , 226 F 2d 147 

Evidence held sufficient to establish damage 
from improper ventilation 

US—General Foods Corp v US, supra, n 82— 
American Tobacco Co v Goulandns, DCNY, 
173 ESupp 140, affd, C A, 281 F2d 179, affd u 
part and revd in part on oth grds 306 F2d 
426—California Packing Corp v States Marine 
Corp of Del, D C Cal, 187 F Supp 540—Daido 
Line v Thomas P Gonzalez Corp, C A Cal, 299 
F 2d 669—Ehz Salzman Tobacco Co v S S Mor- 
macwmd, C A N.Y, 371 F2d 537 
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N.Y, 317 FSupp U2. 
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49. Sale of undamaged goods 

U S.—La Territorial De Seguros, S P. v Shepard S S 
Co, D.CN.Y, 124 F.Supp 287 
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64. US—The Kookaburra, CCANY, 69 F2d 71 
—Willis v Tugs Tramp and Mars, DCVa, 216 
FSupp 901—Hellenic Lines, Ltd v US, CA 
NY, 512 F2d 1196 

Tug and tow 

(1) U S —James H Rhodes A Co v U S Lighterage 
Corp, C C A N Y, 98 F 2d 770—The Vale Royal, D C 
Md, 51 FSupp 412—Houma Well Service, Inc v Tug 
Capt O’Brien. D C La, 312 F Supp 257 

Barge owner and charterer 
U S —Cram Bros, Inc v Wieman A Ward Co, C A 
Pa, 223 F2d 256 

Carrier and salvor 

U S —American Independent Oil Co v M S Alkaid, 
DCNY, 289 FSupp 329 

Jomt and several liability imposed where appor¬ 
tionment of damages unpossible 

US—Sears, Roebuck & Co v American President 
Lines, Limited, D C Cal, 345 F Supp 395 
65. U S—Commercial Transp Corp v Martin Oil 
Service, Inc, C A Ill, 374 F 2d 813—Bilkay Hold¬ 
ing Corp v Consolidated Iron & Metal Co, D C 
NY, 330 FSupp 1313 

68. US—J Gerber & Co v SS Sabine Howaldt, 
CANY, 437 F2d 580 

Vacation of decree may under cer¬ 
tain circumstances be proper. 725 

72.5. US—Compagnie De Navigation Fraissmet & 
Cypnen Fabre, SA v Mondial United Corp, 
CAFla, 316 F2d 163 

§ 159. -Lien 

73. US—San Juan Trading Co v The Marmex, 
D C Puerto Rico, 107 F Supp 253, affd, C A, 212 
F2d 206, cert den 75 SCt 36, 348 US 822, 99 
LEd 648—Pacific Vegetable Oil Corp v M/S 
Norse Commander, D C Tex, 264 F Supp 625— 
International Drilling Co, NV v M/V Donefs, 
DC Tex, 291 FSupp 479 

No ben on monies of prepaid freight 
U S —Galban Lobo Trading Co S/A v The Diponega- 
ro, DCNY, 103 FSupp 452. 

Lien strictly construed 

US—US v SS Lucie Schulte, DCNY, 227 FSupp 
583, revd on oth grds, C A, 343 F 2d 897 

Basis of hen 

U S —British West Indies Produce Inc v S/S Atlantic 
Clipper, D C N Y, 353 F Supp 548 
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76. US—San Juan Trading Co v. The Marmex, 
D C Puerto Rico, 107 F Supp 253, affd, C A, 212 
F 2 d 206 , cert den. 75 S.Ct 36, 348 US 822, 99 
LEd 648 

77. U S —Continental Grain Co v Toko Lines, D C 
La, 333 FSupp 1349 

83, Secret lien 

U S —U.S v S S Lucie Schulte, D C.N Y, 227 F Supp 
583, revd on oth. grds, C A, 343 F 2d 897 

94. Suit by subcharterer 
US —Pacific Vegetable Oil Corp v M/S Norse Com¬ 
mander, DC Tex, 264 FSupp 625. 

§ 160. Eight to Freight 
Library References 
Shipping < ®=’145 
page 10(5 

96. Meaning of term “freight” 

(1) U.S —Continental Ore Corp v US, 423 F2d 
1248, 191 a a 100 

(5) Other meanings 

U.S—NH Shipping Corp v Freights of The Jackie 
Hause, DCNY., 181 FSupp 165—Peterson v 
SS Wahcondah, DC.La. 235 FSupp 698 
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3, U S —U S v Waterman S S Corp, C A Ala, 397 
F2d 577—Trans-Oceanic Peace Corp v India 
Supply Mission, D C N Y, 325 F Supp 474 
DC—Orient Mid-East Lines, Inc v Cooperative for 
American Relief Everywhere, Inc, DC, 284 
FSupp 34, affd, CA., 410 F2d 1006, 133 US 
App,DC 307 

Duty of seaway authority to notify of closing 
date 

DC—Orient Mid-East Lines, Inc v Cooperative for 
Am Relief Everywhere, Inc, C A, 410 F 2d 1006, 
133 U S App D C 307 

4. US —Richard Const Co v Monongahela & Ohio 

Dredging Co, D C Pa, 284 F Supp 290, mod on 
oth grds, CA, 407 F2d 1170 

5. US—Richard Const Co v Monongahela ft Ohio 

Dredging Co, D C Pa, 284 F Supp 290, mod on 
oth grds, CA, 407 F2d 1170 

6. US—Hirsch Lumber Co v Weyerhaeuser SS 

Co, CANY, 233 F2d 791, cert den 77 SCt 
102, 352 U S 880, 1 L Ed 2d 80—Schirmer Steve¬ 
doring Co v Seaboard Stevedoring Corp, CA 
Cal, 306 F 2d 188—U S v Waterman S S Corp, 
CA Ala, 397 F2d 577—Trans-Oceanic Peace 
Corp v India Supply Mission, DCNY, 325 
FSupp 474 

Exemption from liability clause ineffective 
DC—Orient Mid-East Lines, Inc v Cooperative for 
Amencan Relief Everywhere, Inc, DC, 284 
FSupp 34, Affd, CA, 410 F2d 1006, 133 US 
App DC 307 

Reasoned judgment required under exculpatory 
clause 

DC—Orient Mid-East Lines, Inc v Cooperative for 
Amencan Relief Everywhere, Inc, DC, 284 
FSupp 34 

Agreement necessary 

U.S—T J Stevenson & Co, Inc v 81,193 Bags of 
Flour, D C Ala, 449 F Supp 84, aff in part, rev m 
part on oth. grds, C,A, 629 F 2d 338, reh den 
651 F.2d 779, and 651 F.2d 779 

7. Intention to vary general rule not shown 

U S—U S v Waterman S S Corp, C A Ala., 397 F 2d 
577 

The carrier will not be granted pro- 
tection under an exculpatory clause m 
a bill of lading or a prepaid freight 
clause in a charter party with regard 
to freight where the voyage becomes 
frustrated through his fault. 73 

7.5, U S —Merchants Corp of America v 9655 Long 
Tons, More or Less, of No 2 Yellow Milo, D C 
Tex, 238 FSupp 572. 

DC—Orient Mid-East Lines, Inc v Cooperative for 
Amencan Relief Everywhere, Inc, DC, 284 
RSupp 34, affd, CA, 410 F2d 1006, 133 US 
App,DC 307 

11. U.S -Trans-Oceanic Peace Corp v. India Supply 
Mission, DC.N.Y, 325 FSupp. 474 
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15. D C—Onent Mid-East Lines, Inc. v Cooperative 
for Amencan Relief Everywhere, Inc, DC, 284 
RSupp, 34, affd, CA, 410 F2d 1006, 133 US 
App DC. 307. 

17. US— Cargo ft Tankship Management Corp. v 
India Supply Mission, CANY, 336 F2d 416 

Protection under an exculpatory 
clause establishing liability for freight 
regardless of actual delivery will not 
be granted a carrier who makes a devi¬ 
ation where the risks encountered are 
known to him at the commencement of 
the voyage/ 73 and the deviation is 
found to be unreasonable. 1710 


17.5, D C —Orient Mid-East Lines, Inc v Coopera¬ 
tive for Amencan Relief Everywhere, Inc, DC, 
284 FSupp 34, affd, CA, 410 F2d 1006, 133 
US App DC 307 

17.10, D C —Onent Mid-East Lines, Inc v Coopera¬ 
tive for Amencan Relief Everywhere, Inc, DC, 
284 FSupp. 34, affd, CA, 410 F2d 1006, 133 
US App DC 307 

18. U S —U S v Amencan Trading Co of San Fran¬ 
cisco, DC Cal, 138 FSupp 536 

Payment of M freight by United States held 
not unlawful 

U S —U S v Amencan Trading Co of San Francisco, 
DC Cal, 138 FSupp 536 
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26. U S —Amencan Foreign S S Corp v 9,000 Tom 
of Manganese Ore, D C N J , 109 F Supp 765 

34. U S —Hellenic Lines, Ltd v U S, C A N Y, 512 
F 2d 1196 

page 1068 

43. US —Bull-Insular Line, Inc v National Sugar 
Refining Co, D C Pa, 180 F Supp 216—Compag- 
ma Di Navigazione Mauntius Rome v Kulukun- 
dis, D C N Y, 182 F Supp 258, affd, C A , 277 
F 2d 161 
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46. US —Aetna Ins Co v Director General of India 
Supply Mission, D C N Y, 289 F Supp 273 

§ 161. Amount and Rate 
Library References 
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63. US —Diacon-Zadeh v. Devlet Demzyollan, DC 
Pa, 127 FSupp 446—Anglo Canadian Shipping 
Co v US, C A , 264 F2d 405—Gulf Atlantic 
Towing Coip v Dickerson, Inc, CAFla, 271 
F 2d 542—US v Garcia ft Diaz, Inc, C.A N Y, 
291 F2d 242—Cia. Estrella Blanca, Ltda v SS 
Nictnc, D COr, 247 F Supp 161, affd., C A, 368 
F2d 575—US v Lykes Bros SS Co, Inc, 
DC La, 353 FSupp 1151, 

D C —Amencan Export Isbrandtsen Lines, Inc v. Fed¬ 
eral Mantime Commission, C A , 380 F 2d 609, 
127 U S App D C 62 

Carrier not estopped from recovery of frill law¬ 
ful charges 

U.S —Puerto Rice Manne Management, Inc v Molac 
Imports, Inc, DC Puerto Rico, 594 FSupp 648 

Claim for additional freight properly disallowed 

U S —Sociedad Armadora Anstomenis Panama, S A v 
5020 Long Tons of Raw Sugar, C A.Pa., 223 F 2d 
417—Transatlantic Financing Corp v. US, DC, 
259 FSupp. 725—Hellenic Lines, Ltd v US, 
CANY., 512 F.2d 1196 

Affected by degree of responsibility 

Cal —Aspen Pictures, Inc v Oceanic S S. Co, 306 P 2d 
933, 148 C A 2d 238, cert, den 77 SO 1381, 354 
US 926, 1 L.Ed 2d 1436 

Classification 

U S —Continental Can Co v. U S, C A , 272 F 2d 312 

Contract held not to bind government to ship at 
rate higher than commercial rate 

US—U.S Lines Co v US., CA.NY., 324 F2d 97 

Arbitration clause 

U S —Joseph Amelar, Inc v Far East Conference, Am 
Arbitration Ass’n, D C.N Y, 229 F Supp 450 

No breach 

US,—U.S v Prudential-Grace Lines, Inc, DCNY, 
375 FSupp 919 

Published tariff for services actually provided 

U.S —Union Barge Line Corp v United Rental Equip¬ 
ment Co, Inc, D C Md, 178 RSupp 752 
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68. U S —Isthmian S S Co v California Spray- 
Chemical Corp, C A Cal, 300 F 2d 41—U S v T 
Smith ft Son, Inc, DC La, 258 FSupp 117 
70. U S —Bartlett-Colhns Co v Surinam Nav Co, 
C A Okl, 381 F2d 546 

DC—Onent Mid-East Lines, Inc v Cooperative for 
Amencan Relief Everywhere, Inc, DC, 284 
FSupp 34, affd, CA, 410 F2d 1006, 133 US 
App DC 307 
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77. Additional freight disallowed 
DC—Onent Mid-East Lines, Inc v Cooperative for 
Amencan Relief Everywhere, Inc, DC, 284 
FSupp 34, AfFd, CA, 410 F2d 1006, 133 US 
App DC 307 

Delay beyond the control of either 
party does not entitle the carrier to 
extra compensation. 78 5 

78.5. DC—Transatlantic Financing Corp v US, 
D C, 259 F Supp 725 

83. U S —Richard Const Co v Monongahela & 
Ohio Dredging Co, CAPa, 407 F2d 1170— 
Trans-Oceamc Peace Corp v India Supply Mis¬ 
sion, DCNY, 325 FSupp 474 

§ 162. Expenses 

page 1073 

13. U S —Amencan Smelting & Refining Co v Navi- 
era Anders Peruana, S A, D C Cal, 208 F Supp 
164, affd, CA, 327 F.2d 581—United Fruit Co 
v U S, 165 Q Cl 598 

§ 163. Deductions and Offsets 

Storage on ship 

D.C—Onent Mid-East Lines, Inc v Cooperative for 
Amencan Relief Everywhere, Inc., DC, 284 
FSupp 34, affd, CA, 410 F2d 1006, 133 US 
App DC 307 

16. US—Isthmian SS. Co v US, CAN.Y, 255 
F2d 816, affd m part and revd in part on oth 
grds 79 S.Ct 857, 359 US 314, 3 LEd 2d 845- 
Amencan Smelting ft Refining Co v Naviera 
Andes Peruana, S A, D C Cal, 208 F.Supp 164, 
affd, CA, 327 F.2d 581 

20. US.—Bull-Insular Line, Inc v National Sugar 
Refining Co., DC Pa., 180 FSupp 216, 

21. U S —Amencan Smelting ft Refining Co v Navi¬ 
era Andes Peruana SA., D.C Cal, 208 FSupp 
164, affd, C.A., 327 F2d 581—San Rafael Com- 
pama Naviera, S.A. v. Amencan Smelting ft Re¬ 
fining Co, C.A Cal., 327 F.2d 581 

Damages properly refused 
U S —Gilbert Imported Hardwoods, Inc. v 245 Pack¬ 
ages of Guatambu Squares, More or Less, CA 
Ala, 508 F2d 1116 

§ 164. Payment and Tender 

page 1074 

38. U.S.—Alcoa SS. Co v. Comfort Spnng Corp, 
DC.Md., 170 FSupp. 548 

§ 165. -Persons Liable 

page 1075 

43, US —Compama Anonima Venezolana De Nave* 
gacion v. Mandry, D C.La., 171 F Supp 290 
N Y —Alcoa S S Co. v Graver Tank ft Mfg. Co, 124 
N YS2d 77. 

Connecting carrier held not liable 
U.S—General Motors Corp. v Pennsylvania R Co, 
D.CN Y, 357 FSupp 646, affd, CA, 506 F2d 
1395, two cases, 

Agreement placing initial obligations upon con¬ 
signee 

U S.—I/S Stavborg (O H Meling, Manager) v National 
Metal Converters, Inc,, CANY, 500 F2d 424 
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Mcoa SS Co v Comfort Spnng Corp, 
1, 170 F Supp 548 

Hellenic Lines Limited v Alexander Pach, 
2 N Y S 2d 660, 20 Misc 2d 170 

gh there is authority to the 
55 5 some courts have held that 
, forwarder is liable for the 
of a freight tariff where the 
aid the tariff to the forwarder 
forwarder failed to pay the 
he amount due, even where 
sr issued the bill of lading to 
harder marked 1 ‘freight pre- 

-Strachan Shipping Co v Dresser Indus- 
ic, C A La., 701 F 2d 483 

—Compama Sud Americana de Vapores v 
! Caribbean Shipping Co, DC Fla, 587 
410 

— To Whom Payable 

r of law to insure payment to carriers 
wges 

t-Colhns Co v. Surinam Nav Co, CA 
1 F 2d 546 

firom shipper who paid defaulting 
der held not required by statute 
[ Lines Inc v Titan Indus Corp, D C 
>6 F Supp 1348, affd , C A, 419 F 2d 835, 
i. 90 SCt 1365, 397 US 1042, 25 LEd 2d 


2ompama Anonima Venezolana De Nave- 
v A J. Perez Export Co., CA.La., 303 
>2, cert den 83 S Ct. 321, 371 US 942, 9 
1 276—Diana Compama Maritime, S A of 
i v. Subfreights of S.S. Admiralty Flyer, 
Y., 280 F.Supp. 607 

American Exp Co v Utah Feathers, 504 
, 29 Utah 2d 5 

page 1076 

VH. Shipping Corp. v. Freights of The 
tiause, D.CN.Y, 181 FSupp 165. 

thdrawn before freight due 
e Chartering Co. v. Schirmer Stevedoring 
:.Cal, 194 F.Supp 488. 

— Advantage Freight and 
Recovery Back Thereof, 
and Recovery of Overc¬ 
harges 

Schirmer Stevedoring Co v Seaboard Ste» 
ig Corp., C.ACal., 306 F.2d 188—Cuban 
c Sugar Sales Corp v Marine Midland 
3o, of New York, D.C.N.Y., 207 F.Supp. 


page 1077 

Mediterranean Agencies, Inc, v. Rethymms 
ikundis Limited, D C N.Y., 185 F.Supp, 34, 

id to refund 

Intern. Corp. v. S.S. John Weyerhaeuser, 
Y. t 372 F.Supp. 859, afTd., C.A, 507 F2d 
l. den. 95 SCt. 1954, 421 US. 965, 44 
1452. 

Channel Lumber Co. v. Weyerhaeuser S S 
.A.N.Y., 244 F.2d 2U. 

page 1078 

■U.S. V. S.S, Lucie Schulte, D.CN.Y,, 227 
», 383, revd. on oth. grds, C.A., 343 F.2d 


Action by government based on certificate of 
carrier 

U S —U S V Garcia & Diaz, Inc , C A N Y, 291 F 2d 
242 

Government-financed shipments 

US—US V Bloomfield SS Co, CATex, 359 F2d 
506, cert den 87 S Ct 709, 385 US 1004, 17 
L Ed 2d 543 

§ 168. Assignment or Hypoth¬ 
ecation 

87. US —American Smelting & Refining Co v Navi- 
era Andes Peruana, S A , D C Cal, 208 F Supp 
164, affd, CA, 327 F 2d 581 

Assignee stands in no better shoes than assignor 

U S —Merchants Corp of America v 9655 Long Tons, 
More or Less, of No 2 Yellow Milo, D C Tex ,238 
FSupp 572 

Assignor’s rights subordinate to owner of vessel 

U S —N H Shipping Corp v Freights of The Jackie 
Hause, DCNY, 181 FSupp 165 

89. U S —N H Shipping Corp v Freights of The 
Jackie Hause, DCNY, 181 F Supp 165 

Assignment held without nght 

(2) Other matters 

U.S—American Smelting & Refining Co v Naviera 
Andes Peruana, SA, D.CCal, 208 FSupp 164, 
affd, C A., 327 F 2d 581 

§ 169. Actions 

page 1079 

4. U S —U S v Waterman S S Corp , C A Ala , 471 

F 2d 186 

5. Application of contract limitation to United 
States 

(1) Limitation held valid and binding 

US.—US v SS Claiborne, DC Ala, 252 FSupp 
897. 

(2) Held not unreasonable 

US—US. v SS Claiborne, DC Ala, 252 FSupp 
897 

6. US —Stralla v Connell Bros Co (Canada) Limit¬ 

ed, C A Cal., 220 F2d 511—US v Waterman 
S S Corp, C.A Ala, 471 F 2d 186 

Set-offs not constituting sufficient defense of 
payment 

U S —Grace Line, Inc v US, DCNY, 144F Supp 
548, affd., C A , 255 F 2d 810. 

Allegations held sufficient to state cause of 
action 

U S —Isthmian SS CovUS,DCNY,191F Supp 
335 

8. US —Stralla v Connell Bros Co (Canada) Limit¬ 
ed, C A Cal, 220 F2d 511 

Cause of loss 

(2) Other causes 

U.S—Southeastern Oil Florida v US, 115 FSupp 
198, 127 Ct Cl 480 

10. U.S —Stralla v Connell Bros Co. (Canada) Lim¬ 
ited, C.A.Cal, 220 F2d 511—Sociedad Armadora 
Ariatomems Panama, SA v, 5020 Long Tons of 
Raw Sugar, C.A Pa., 223 F.2d 417 

Evidence held sufficient 

U.S,—Hirsch Lumber Co. v. Weyerhaeuser SS Co, 
C.A.N.Y, 233 F,2d 791, cert den 77 S a 102, 
352 U.S. 880, 1 L.Ed.2d 80-Rederi A/B Pulp v 
Republic Chemical Corp, D.CNY,, 161 FSupp 
726, affd., C.A., 274 F.2d 428—Rederi A/B Pulp v 
Republic Chemical Corp, C AN Y, 274 F 2d 428 
—Schirmer Stevedoring Co v. Seaboard Stevedor¬ 
ing Corp., C.A Cal., 306 F 2d 188 

Evidence held insufficient 

U.S.—Southeastern Oil Florida v U S, supra, n 8—So¬ 
ciedad Armadofa Aristomenis Panama, SA v 
5,020 Long Tons of Raw Sugar, D.C.Pa, 122 
F.Supp. 892, affd, CA, 223 F2d 417-US v 
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American Trading Co of San Francisco, D C Cal, 
138 F Supp 536 

page 1080 

11. Rehearing not warranted 

U S —Bartlett-Colhns Co v Surinam Nav Co, C A 
Okl, 381 F 2d 546 

§ 170. Lien 

Library References 
Shipping e=>154. 

12. D C —Orient Mid-East Lines, Inc v Cooperative 
for American Relief Everywhere, Inc, D C, 284 
F Supp 34, affd, C A, 410 F 2d 1006, 133 U S 
AppDC 307 

13. U S —N H Shipping Corp v Freights of The 
Jackie Hause, D C N Y, 181 F Supp 165 

14. U S —N H Shipping Corp v Freights of The 
Jackie Hause, DCNY, 181 FSupp 165—In re 
North Atlantic & Gulf SS Co, DCNY, 204 
FSupp 899, affd, CA, 320 F2d 62fr—Diana 
Compama Mantime, S A of Panama v Sub- 
freights of S S Admiralty Flyer, DCNY, 280 
FSupp 607—Beverly Hills Nat Bank & Trust 
Co v Compama De Navegacione Alnurante S A, 
Panama, C A Cal, 437 F 2d 301, cert den 91 
SCt 2173, 402 US 996, 29 L Ed 2d 161 

Priority 

(3) Other matters 

U S —American Smelting & Refining Co v Naviera 
Andes Peruana, SA, DC Cal, 208 FSupp 164, 
affd , C A, 327 F 2d 581—Luckenbach Overseas 
Corp v S S Audrey J Luckenbach, D C N Y, 232 
FSupp 572. 

16 Cargo owned by United States 
U S —U S v Amencan Trading Co of San Francisco, 
DC Cal, 138 FSupp 536 

18. US—N H Shipping Corp v Freights of the 
Jackie Hause, D C N Y, 181 F Supp 165 
22. U S —N H Shipping Corp v Freights of The 
Jackie Hause, DCNY, 181 F Supp 165 

page 1081 

The lien attaches to the proceeds of 
the sale of the property. 245 

24.5. U S —Bank of Bntish North Amenca v 
Freights, etc, of The Hutton, N Y , 137 F 534, 70 
CCA 118—In re Bauer SS Corp, D.CNY, 
167 F Supp 909 

27. US—NH Shipping Corp v Freights of The 
' Jackie Hause, D C N Y , 181 F Supp 165 
29. U S —Beverly Hills Nat Bank & Trust Co v 
Compama De Navegacione Almirante S A, Pan¬ 
ama, CACal, 437 F2d 301, cert den 91 S Ct 
2173, 402 US 996, 29 L Ed 2d 161 
43. US —Marine Chartering Co v Schirmer Steve¬ 
doring Co, DC Cal, 194 F Supp 488—Ocean 
Cargo Lines, Limited v North Atlantic Marine 
Co, DCNY, 227 FSupp 872—Luckenbach 
Overseas Corp v SS Audrey J Luckenbach, 
D C N Y, 232 F Supp 572 

Matters held not to prevent lien against ship 

U S —U S v S S Lucie Schulte, CANY, 343 F 2d 
897—Dods Shipping Limited of Nassau, N P v 
Karobi Lumber Co, C A Ala, 397 F 2d 570 

page 1082 

52. US—Beverly Hills Nat Bank & Trust Co v 
Compama De Navegacione Almirante SA, Pan¬ 
ama, C A Cal, 437 F,2d 301, cert den 91 S Ct 
2173, 402 US 996, 29 L Ed 2d 161 
58. US—NH Shipping Corp v Freights of The 
Jackie Hause, DCNY, 181 FSupp 165 

page 1083 

66. US —NH Shipping Corp v Freights of The 
Jackie Hause, DCNY, 181 FSupp 165 
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Page 1083 
§ 174. In general 

page 1084 

95. U.S •— CJJS. quoted at length in Semon v Royal 
Indem Co, C A La, 279 F2d 737, 739 

Vessel held not private earner 

Hawaii—Cozine v Hawaiian Catamaran, Limited, 412 
P2d 669, 49 Haw 77, reh den 414 P 2d 428, 49 
Haw 267 

96. Persons held not common carriers 

U S —Semon v Royal Indem Co, C A La, 279 F 2d 
737 

§ 176. —— Who are Passengers 
page 1085 
Library References 
Modem Legal Forms Ch. 66, 
Tickets. 

page 1086 

23. TJ S,—Chervy v Peninsular & Oriental Steam 
Nav Co, DCCal, 243 FSupp 654, affd, CA, 
364 F2d 908, cert den 87 SQ 714, 385 US 
1007, 17 L Ed 2d 546 

25. When passenger leaves ship 

U S —Chervy v Peninsular & Oriental Steam Nav Co , 
DCCal, 243 FSupp 654, affd, CA, 364 F2d 
908, cert den 87 SCt 714, 385 US 1007, 17 
L Ed 2d 546 

$ 177. Statutory Regulation 

29. US —In re Dearborn Marine Service, Inc, CA 
Tex, 499 F2d 263, reh. den 512 F 2d 1061, cert 
dism 96 S.Ct 163, 423 U S 886, 46 L Ed 2d 118 

Regulation by ordinance 
Fla—Excursions, Inc v City of Miami, 60 So 2d 161 
State Public Service Commission held without 
authority to regulate 

Utah—Williams v Public Service Commission, 442 P 2d 
920, 21 Utah 2d 155 

32. US—Fidelity & Cas Co of New York v C/B 
Mr Kim. CALa, 345 F.2d 45 

§ 179. -Particular Matters of 

Regulation 

page 1089 

Other matters relating to radio in¬ 
stallations on vessels carrying passen¬ 
gers for hire have been adjudicated. 68 5 

68.5. Held not within statutory exemptions 

US—Delaware, L. A WR Co v FCC, CA., 272 
F.2d 706. 

§ 180. —— Penalties, Forfeitures, 
and Liabilities for. Viola¬ 
tion 

page 1090 

91. U Si—Petition of Wood, D C Mo, 145 F Supp 
848, affd., C.A., 245 F.2d 306 

9 181. —— Offenses 
page 1094 

63. N Y -Kurtz v, Adams, 141 N Y S 2d 77 

§ 182. Fares, Tickets, and Special 
Contracts 

Library References 
Shipping <8»16$, 

Modem Legal Forms Ch. 66, 
Tickets. 
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3. US —Furr v Societa ItalianaTransporti Manttimi, 
Genoa, Italy, DC NY, 162 FSupp 645 

5. US —Mulvihill v Furness, Withy & Co, DC 
NY, 136 FSupp 201—Abbasciano v Home 
Lines Agency, Inc, DC Mass, 144 FSupp 235 

N Y -Bernstein v Zim Israel Nav Co, 220 N Y S 2d 
709, 31 Misc2d 811—Santore v American Export 
Lines, Inc, 235 N Y S 2d 887, affd 241 N Y S 2d 
184, 19 A D 2d 633 

page 1097 

14. US— MulvihiU v Furness, Withy & Co, DC 
NY, 136 FSupp 201 

La—Calzavara v Biehl & Co, App, 220 So 2d 552 

page 1098 

37. U S —Anschul v Sitmar Cruises, Inc , D C Ill, 67 
FRD 455, app dism C A, 544 F2d 1364, cert 
den 97 S Ct 272, 429 US 907, 50 L Ed 2d 189 

page 1099 

38. US—McCaffrey v Cunard SS Co, DCNY, 
139 F Supp 472, citing British law 
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88. US—Axelrod v Incre S.S. Co, CANY., 363 
F 2d 531. 

Estoppel held not shown 
U S —Siegelman v Cunard White Star Limited, CA 
NY. 221 F2d 189—Bom v Norwegian America 
Line, Inc, D.CN.Y., 173 F.$upp. 33. 

Fla — Foreman v Eastern S.S Corp., App., 177 So.2d 
887. 
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§ 196. Liability for Passengers’ Bag¬ 
gage or Effects 

page 1130 

97. Negligence standard 

U S —Travelers Indem Co v Gulf Weighing Corp, 
D.C La, 352 FSupp 335 

§ 197. -Limitation of, or Ex¬ 

emption from, Liability 

Library References 
Modern Legal Forms Ch. 66, 
Tickets. 

page 1136 

§ 198. Actions 

Library References 
Modern Legal Forms Ch 66, 
Tickets 

96. Either contract or tort action 

NY—Amsterdam v Compama Naviera Estrella Dc 
Plata, SA Panama, RP, 190 N YS2d 604, 8 
A D 2d 947—Woolf v Reed, 236 N Y S.2d 117, 38 
Misc 2d 285, revd on oth grds 243 N Y S 2d 542, 
19 A D.2d 814 

§ 199. -Pleading 

page 113$ 

15. Allegations held sufficient 

U.S—Niete* v American President Lines, Limited, 
D.CCal., 188 F.Supp. 219 
FU.— Guhcll v Han, App , 143 So 2d 559 
Allegations held insufficient 
US—Nietea v American President lines. Limited, 
D.C.Cal, 188 F.Supp, 219 

N Y,-Woolf v. Reed, 24.3 NY,S2d 542, 19 AD 2d 
814. 

16. U.S.—Haflel v tlS lino, Co, DC.NY, 114 
FSupp 443 

Foreign law 

(2) Othei matters 

U Rosenthal v Compagnie Generate Tran<^t[an¬ 
tique, 14 F.R D. 33, rearg gr. 14FR.D. 336-Sic- 
gelman v Cuttard White Star Limited, C A N.Y, 
221 F.2d 189. 

19. Defense stricken as superfluous 
US—Rosenthal v, Compagnie Gencrale Transatlan- 
tique, supra, n 16, 

20* U.S.—Arduwnki v. Hantoti, C.A.N.Y., 239 F2d 
806, cert den. 77 S.Ct. 1283, 353 U S 984, 1 
L,Ed.2d 1142 

27. U.S —Haflfel v. U.S. Lines Co, supra, n 16 
Invalidity of limitation of action clause 
RY^Mangwlh v. Italian Line, 144 N.Y.S,2d 570, 208 

Mise. 685 

page 1139 

28. Ky.—Denham v. Steamer Avalon, Inc,, 261 
S,W,2d 291, 

9 200. -Evidence 

Library References 
Shipping c=»166(4). 

30. U3.—Hamilton v The Nassau. D.CN.Y., 131 
FSupp. 125—Scheiner v. St. Jovlte, D.CCal, 180 
FSupp. 452—Summers v. Motor Ship Big Ron 
Tom, D.CSC, 262 FSupp. 400—Aronowitr v 
Mole*, D.C.La., 273 FSupp. 226-Nuccio v. 
Royal Indem. Co., D.C.U., 280 FSupp, 468, 
affd., CA,* 415 F,2d 228. 

35* US— Alien v. Matson Nav. Co., GA.CU, 255 
F.2d 273, 


Hawaii—Cozrne v Hawaiian Catamaran, Limited, 412 
P 2d 669, 49 Haw 77, reh den 414 P 2d 428, 49 
Haw 267 

Doctrine held inapplicable 

U S —Talton v U S Lines Co, D CN Y , 203 F Supp 

Cal—Lockhart v Martin, 324 P2d 340, 159 CA2d 
760—Carnck v Pound, 81 CfllRptr 234, 276 
C A 2d 689 

Wash —Zukowsky v Brown, 459 P 2d 964, 1 Wash 
App 94, cause remd 488 P 2d 269, 79 Wash 2d 
586 

39. LJ S —Rosenthal v Compagnie Generqle Transat¬ 
lantic, DCNY, 14 FRD 33, rearg gr 14 
FRD 336 


page 1140 

51 US —Gardner v Panama Cmal Co, DCCanal 

Zone, 115 FSupp 687 

Expert testimony unnecessary 
Hawaii—Cozme v Hawaiian Catamaran, Limited, 412 
P 2d 669, 49 Haw 77, reh d«i 414 P 2d 428, 49 
Haw 267 
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59. U S —Gamble v The New Bedford, D C R1, 111 
FSupp 8 

Mass—Henmgan v Nantasket Boat Line, Inc, 110 
N E 2d 323, 329 Mass 690 
N C —Barefoot v Trask, 210 S E 2d 272, 24 N C App 
301 

Evidence held sufficient 

(1) US—Webster v Davis, D.CCal, 109 FSupp 
149—Gardner v Panama Canal Co, supra, n 51—Van 
Nieuwenhove v Cunard SS Co, C A III, 216 F2d 
31—Hamilton v The Nassau, D.CNY, 131 FSupp 
125—Archawski v Hamoti, CAtY, 239 F2d 806, 
cert den 77 SCt 1283, 353 US 984, 1 L Ed 2d 
1142—Kaplan v. Hammer, DCN.Y, 161 FSupp 625 
—Moore-McCormack Lines, Inc v Russak, CA 
Wash , 266 F 2d 573—Katz v Cie Generate Transatlan- 
tique, C A Va, 271 F 2d 590-Crowlcy v S S Arcadia, 
D C Cal., 244 F Supp 597—Traub v Holland-Amenca 
Line, DCNY, 278 FSupp 814—Nuccio v Royal 
Indem. Co, C.A La , 415 F.2d 228 

La —Ratcliff v. United Services Auto Ass’n, App, 180 
So 2d 58, writ ref 180 So 2d 541, 248 La 528 
N Y —Gemsh v Panama Canal Co, 166 N Y S 2d 258, 
7 Misc 2d 719, mod on oth grds 170 N Y S 2d 
991, 5 AD 2d 818—Saltzman v US Lines Co, 
190 N Y S 2d 133, 8 A,D 2d 846, app den 191 
N YS 2d 154, 9 AD 2d 628-Johnson v Home 
Lines, Inc, 266 NYS2d 582, 48 Misc 2d 1090 
Wash —Washburn v Ensley, 335 P 2d 471, 53 Wash 2d 
570 

(2) U S —McCormick Shipping Corp v Stratt, C A 
Fla, 322 F 2d 648—Amencan President Lines, Limited 
v Lundstrom, C A Or, 323 F 2d 817, 8 A L R 3d 646— 
Traub v, Holland-Amenca Line, D C N.Y, 278 F Supp 
814 —Nuccio v Royal Indem Co, DC La, 280 
F.Supp 468, affd , C A, 415 F 2d 228 

Mass —Quigley v. Wilson Line of Mass, Inc, 154 
N.E 2d 77, 338 Mass 125, 77 A LR2d 499 

(3) U.S.—Gamble v The New Bedford, DCRI, 
111 F.Supp 8—Ludena v. The Santa Luisa, DC, 112 
FSupp 401—Hawthorne v, Holland-Amenca Line, 
D.C Mass, 160 FSupp. 836—Byrd v Belcher, D.C 
Tenn , 203 F Supp 645—Weddle v West, D C.Wash., 
275 F.Supp 165, 

<4) U.S,—Hawthorne v Holland-Amenca Line, D C 
Mass., 160 F Supp, 836— Marshall v Westfal-Larsen & 
Co, CA Cal., 259 F.2d 575—Summers v Motor Ship 
Big Ron Tom, D.C SC., 262 FSupp. 400-Memn v 
Wilner, C.A.Fla., 424 F 2d 1058 
(5) To show other matters 

La— Percle v, Ordoyne, App, 150 So 2d 902, wnt ref 
152 So,2d 561, 244 U 464 

Evidence held toiufficlent 

(1) U.S.—Petition of Wood, DC.Mo., 145 FSupp 
848, affd, CA„ 245 F.2d 306-Talton v U.S Lines 
Co, D.CN.Y., 203 FSupp, 17—Pickett v, Netseco 
Nav. Co, D.C.Conn,, 270 FSupp, 682—Nuccio v Roy- 
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al Indem Co, D C La, 280 F Supp 468, affd, C A, 
415 F 2d 228 

La —Ratcliff v United Services Auto Ass’n, App, 18C 
So 2d 58, wnt ref 180 So 2d 541, 248 La 528 
(2) U S —Gamble v The New Bedford, supra—Levi- 
nowitz v Cunard White Star, Limited, D C N.Y, 12$ 
FSupp 555—Summers v Motor Ship Big Ron Tom, 
DC SC, 262 FSupp 400 

Fla —McCormick Shipping Corp v Warner, App ; 12S 

50 2d 448 

NY—Dumont v Amencan Export Lines, 137 NY 
S 2d 896 

§ 201. -Trial 

65. Hawaii—Cozme v Hawaiian Catamaran, Limited 
412 P 2d%6 9, 49 Haw 77, reh den 414 P 2d 428 
49 Haw 267 

Ohio—Tipton v Day, App, 154 N E 2d 174 
Direction of verdict 

(4) Other cases 

US—McCaffrey v Cunard SS Co, DCNY, 13‘ 
F Supp 472 4 * 

Evidence held sufficient to require submission 
to jury 

US—McCaffrey v Cunard, SS Co, DCNY, 139 
F Supp 472, citing Bntish law—Seaboard Proper¬ 
ties, Inc v Bunchman, CAFla, 278 F2d 679 
Mass—Henmgan v Nantasket Boat Line, Inc, 110 
N E2d 323, 329 Mass 690 
N Y —Amsterdam v Compama Naviera Estrella De 
Plata, SA Panama, RP, 190 NYS2d 604, 8 
A D 2d 947 

page 1142 

66. US—Hamilton v The Nassau, DCNY, 131 
FSupp 125—N V Stoomvaart Maatschappy 
“Nederland” v Throner, C A Fla, 345 F 2d 472 

Neb—Reed v Reed, 153 NW2d 356, 182 Neb 136 
Wash —Washburn v Ensley, 335 P 2d 171, 53 Wash 2d 
570 

Evidence held sufficient to require submission 
to jury 

U S —Allen v Matson Nav Co, C A Cal, 255 F 2d 
273—Lawlor v Incres Nassau S S Line, Inc, D C 
Mass, 161 FSupp 764 
Fla —Cashell v Hart, App, 143 So 2d 559 
Mich —White’s Estate v Beauchamp, 82 N W 2d 472, 
348 Mich 159 

N C —Gilreath v Silverman, 95 S,E2d 107, 245 NC 

51 

67. Wash—Washburn v Ensley, 335 P2d 471, 53 
Wash 2d 570 

Evidence held sufficient for submission to jury 
Idaho—Stuchbery v Harper, 390 P 2d 303, 87 Idaho 
12 

68. Cal—Lockhart v Martin, 324 P2d 340, 156 
C A 2d 760 

71. Mich —Britten v Updyke, 98 N W 2d 660, 357 
Mich 466 

72. Instructions held proper and sufficient 

N C —Kale v Daugherty, 174 S E 2d 846, 8 N GApp 
417 

Wash.—Washburn v Ensley, 335 P 2d 471, 53 Wash 2d 
570 

75. Wash—Zukowsky v Brown, 459 P2d 964, 1 
Wash App. 94, cause remd 488 P 2d 269, 79 
Wash.2d 586 

Instruction on foreseeability in breach of com¬ 
mon carrier duty unnecessary 
Fla—Holland Amenca Cruises, Inc v. Underwood, 
App 2 Dist, 470 So 2d 19 

76. Idaho—Stuchbery v Harper, 390 P 2d 303, 87 
Idaho 12 



80 CJS 124 


§202 SHIPPING 

Page 1142 

§ 202, — Damages; Recovery of 
Passage Money 

page 1143 

80. NY,—Owensv ItaliaSocietaPerAaoneNaviga- 
aone-Genova, 334 N Y S 2d 789, 70 Misc 2d 719, 
affd. 347 N Y S 2d 431, 75 Misc 2d 104 

81, N Y —GJ S. cited m Owens v Italia Societa Per 
Azione Navigazione-Genova, 334 NYS2d 789, 
793, 70 Misc 2d 719, affd 347 NYS2d 431, 75 
Misc 2d 104 

page 1144 

93. US—Lipton v National Hellenic Am Lines, 
DCNY, 294 FSupp 308 

page 1145 

4. US—Crowley v SS Arcadia, DC Cal, 244 
FSupp 597 

6. US—Crowley v SS Arcadia, DC Cal, 244 
FSupp 597 

A passenger may not recover for 
maintenance and cure, or for wages, m 
an action for personal injuries 205 

20.5. U S —Vact v Swedish American Line, D C Pa, 
200 FSupp 207 

§ 203. Definitions and Distinctions 
Library References 
Shipping «=>170 et seq. 
page 1146 

28. U S —In re American Anthracite & Bituminous 
Coal Corp, DCNY, 171 FSupp 377, affd, 
CA, 280 F2d 119—Gloria SS Co v India 
Supply Mission, D.CNY, 288 F.Supp 674— 
Skou v U S, 478 F 2d 343, app after remand 526 
F2d 293 

Extention of freight charges 

U S —Gulf Puerto Rico Lines, Inc v Associated Food 
Co, Inc, DC Puerto Rico, 366 FSupp 631 

29. US —Hellenic Lines, Limited v Director General 
of India Supply Mission for and on Behalf of 
Union of India, D C N Y, 319 F Supp, 821, affd , 
CA, 452 F2d 810 

31. US—Cia. Estrella Blanca, Ltda v S.S Nictnc, 
DC Or, 247 FSupp 161, affd, CA, 368 F2d 
575 

32. U S —Pennsylvania R Co v Moore-McCormack 
Lines, Inc, C.A N Y, 370 F 2d 430 

33. US—The Nyland, DCMd, 164 FSupp 741 

§ 204. Necessity, Sufficiency, and 
Construction of Contract 
in General 

page 1147 

37. US —Gulf Puerto Rico Lines, Inc v Associated 
Food Co, Inc., D C Puerto Rico, 366 F Supp 631 
39. U.S —Hellenic Lines, Limited v Director General 
of India Supply Mission for and on Behalf of 
Union of India, D.C.N.Y, 319 F.Supp 821 
Affd., CA, 452 F2d 810. 

42. U S —Hellenic Lines, Ltd v. Embassy of Paki¬ 
stan, CANY., 467 F 2d 1150 

Under inconsistent bill of lading provision 
U.S—Hellenic Lines, Limited v Director General of 
India Supply Mission for and on Behalf of Union of 
India, D.C N Y, 319 F Supp 821, affd, C A. 452 
F,2d 810 

43, U.S —Hellenic Lines, Limited v Director Genera! 
of India Supply Mission for and on Behalf of 
Union of India, D.C N Y, 319 FSupp. 821, affd, 
C.A., 452 F2d 810 

48, U.S,—Hellenic Lines, Limited v. Director General 
of India Supply Mission for and on Behalf of 


Union of India, DCNY, 319 FSupp 821 
Affd, CA, 452 F2d 810 

51. U S,—Compagma Di Navigazione Mauritius 
Rome v Kulukundis, DCNY, 182 F Supp 258, 
affd, C A, 277 F 2d 161—Hellenic Lines, Ltd v 
Embassy of Pakistan, CANY, 467 F 2d 1150— 
Gulf Puerto Rico Lines, Inc v Associated Food 
Co , Inc , D C Puerto Rico, 366 F Supp 631 

Strict construction against drafter 

Or —Sause Bros Ocean Towing Co , Inc v Gunderson, 
Inc, 510 P 2d 541, 265 Or 568 

52. U S —Gulf Puerto Rico Lines, Inc v Associated 
Food Co, Inc, D C Puerto Rico, 366 F Supp 631 

page 1148 

60. US —Christman v Manstella CompamaNaviera, 
D C N Y , 349 F Supp 845, affd, C A , 468 F 2d 
620 

Typewritten provisions prevail over printed pro¬ 
visions 

US—Ga Estrella Blanca, Ltda v SS Nictnc, DC 
Or, 247 FSupp 161, affd, CA, 368 F2d 575 

§ 205. Liability of Charterer 

64 US —Sociedad Armadora Anstomems Panama, 
S A v 5020 Long Tons of Raw Sugar, C A Pa , 
223 F2d 417—Compagma Di Navigazione Mauri¬ 
tius Rome v Kulukundis, DCNY, 182 F Supp 
258, affd, CA, 277 F2d 161—Pennsylvania R 
Co v Moore-McCormack Lines, Inc, CANY, 
370 F2d 430—Associated Metals & Minerals 
Corp v 4,000 Odd Tons of Magnesium, D C.Md , 
339 FSupp 513 

Carrier held not entitled to demurrage 

N Y —Isbrandtsen Co v Lyncroft Gram Corp, 166 
N Y S 2d 721, 8 Misc 2d 521 

Pier operator entitled to demurrage 

N Y —Gelmart Knitting Mills, Inc. v Islanders Manne 
Terminal Corp, 340 N Y S 2d 442, 72 Misc 2d 623 

65. U S —U S v Atlantic Refining Co, D C N J, 112 
FSupp 76—Compagma Di Navigazione Maunti- 
us Rome v Kulukundis, DCNY, 182 FSupp 
258, affd, C.A, 277 F 2d 161—Cargo & Tankship 
Management Corp v India Supply Mission, C A 
N Y, 336 F2d 416—Gulf Puerto Rico Lines, Inc 
v Associated Food Co, Inc, DC Puerto Rico, 
366 F Supp, 631 

75. U S —Compagma Di Navigazione Mauritius 
Rome v Kulukundis, DCN Y, 182 FSupp 258, 
affd, C A., 277 F2d 161. 

§ 209. -In Loading 

page 1152 

32. U S —Intercontinental Transp. Co v India Sup¬ 
ply Mission, D C N Y , 261 F Supp 757 

33. US—Intercontinental Transp Co v India Sup¬ 
ply Mission, D C.N Y, 261 F Supp 757—Domini¬ 
ca Mm Co v Port Everglades Towing Co, D C 
Fla, 318 F.Supp 500, affd, CA, 433 F2d 986 

Or —Sause Bros, Ocean Towing Co., Inc v Gunderson, 
Inc, 510 P,2d 541, 265 Or 568. 

34 US —Intercontinental Transp Co v India Sup¬ 
ply Mission, D C N Y, 261 F Supp, 757 

§ 210. —— In Unloading 

page 1153 

47. U.S—Cm Estrella Blanca, Ltda v, SS Nictric, 
DC Or, 247 F.Supp 161, affd, C.A, 368 F2d 
575—Intercontinental Transp Co v, India Supply 
Mission, DCN.Y, 261 FSupp 757 

Or—Sause Bros Ocean Towing Co, Inc v Gunderson, 
Inc, 510 P2d 541, 265 Or 568 

Wash—Wilson v El win, 338 P2d 762, 54 Wash. 2d 
196, 

Notice of arrival required 

U.S —St loanms Shipping Corp v Zidell Explorations, 
Inc, CAOr., 336 F2d 194 


Risk of crowded docks and port congestion 

U S —St loanms Shipping Corp v Zidell Explorations, 
Inc, DC Or, 222 FSupp 299, affd, CA, 336 
F 2d 194 

No liability bill of lading provision inconsistent 
with contract 

U S —Hellenic Lines, Limited v Director General of 
India Supply Mission for and on Behalf of Union of 
India, D C N Y , 319 F Supp 821, affd, C A , 452 
F 2d 810 

Provision held not binding 

U S —Hellenic Lines, Limited v Director General of 
India Supply Mission for and on Behalf of Union of 
India, CANY, 452 F2d 810 

Provisions not m violation of Carnage of Goods 
by Sea Act 

US—Hellenic Lines, Ltd v. Embassy ot Pakistan, 
CANY, 467 F2d 1150 

48. U S —Hellenic Lines, Limited v Director General 
of India Supply Mission for and on Behalf of 
Union of India, D C N Y , 319 F Supp 821, affd, 
C A , 452 F2d 810 

49. US —St loanms Shipping Corp v Zidell Explo¬ 
rations, Inc, C A Or, 336 F 2d 194 

Strike clause 

US— Hellenic, Lines, Limited v Director General of 
India Supply Mission for and on Behalf of Union of 
India, CANY, 452 F2d 810 

50. U S —Hellenic Lines, Ltd v Embassy of Paki¬ 
stan, C A N Y , 467 F 2d 1150 

61. U S —Hellenic Lines, Ltd v Embassy of Paki¬ 
stan, C A N Y, 467 F 2d 1150 

page 1154 

80. No liability where contract contains “no 
demurrage” provision 

US—Hellenic Lines, Ltd v Embassy of Pakistan, 
CANY., 467 F,2d 1150 

page 1155 

91. U S —Skibsaktieselskapet Siljcstad, v U.S., Ct Cl, 
180 FSupp. 957, 149 Ct.Cl 141-Hellemc Lines, 
Limited v Embassy of Pakistan, D.C NY, 307 
F Supp 947 applying English law Affd m part, 
revd in part on oth grds, C.A, 467 F.2d 1150— 
Hellenic Lines, Ltd v. Embassy of Pakistan, C,A 
NY., 467 F2d 1150 

96, U S —Hellenic Lines, Ltd v. Embassy of Paki¬ 
stan, CANY., 467 F.2d 1150 

Application to consignee's self-imposed inability 

U S —Hellenic Lines, Limited v. Embassy of Pakistan, 
DCNY, 307 FSupp 947 Applying English 
law, affd in part, revd, in part on oth grds, C A, 
467 F 2d 1150 

2. Consignee not liable for reasonable delay 
resulting from own acts due to usual cus¬ 
tom 

U S —Hellenic Lines, Limited v Embassy of Pakistan, 
D.CN.Y., 307 FSupp. 947, stating English law, 
affd in part, revd in part on oth. grds., C A., 467 
F.2d 1150 

8. U.S.— Bull-Insular Line, Inc v. National Sugar 
Refining Co, D.C Pa * 180 F.Supp 216, 

page 1156 

17. US— Dominica Mm. Co v Port Everglades 
Towing Co, DC Fla, 318 FSupp. 500, affd., 

C A., 433 F 2d 986 

No liability under provision for discharge at 
risk and expense orvessel 

US.—Hellenic Lines, Limited v Director General of 
India Supply Mission for and on Behalf of Union of 
India, D.C.N Y., 319 FSupp. 821, affd., C.A., 452 
F.2d 810 

23. U S.—Asiatic Petroleum Corp. v. S.S. Am. Trad¬ 
er, DCNY., 354 FSupp. 389. 
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§ 214. - Master and Shipowner 

page 1157 

40. US — U S v Atlantic Refining Co, D C N J, 112 
FSupp 76—Compagnia Di Navigazione Mauriti¬ 
us Rome v Kulukundis, DCNY, 182 FSupp 
258, affd, CA, 277 F2d 161 

Unloading at different ports held not unreason¬ 
able 

US—St Ioanms Shipping Corp v Zidell Explorations, 
Inc, DC Or, 222 FSupp 299, affd. CA, 336 
F2d 194 

Held not cause for delay 

US—Pennsylvania R Co v Moore-McCormack 
Lines, Inc , C A N Y, 370 F 2d 430 

§ 215, -Third Persons 

page 1158 

62. US —Pennsylvania R Co v Moore-McCormack 
Lines, Inc, C A N Y, 370 F 2d 430 
43, US —Compagnia Di Navigazione Mauntius 
Rome v. Kulukundis, DCNY, 182 FSupp 258, 
affd, C A, 277 F 2d 161 

47. US —U S v Atlantic Refining Co, D C N J , 112 
FSupp 76 

$ 216. Act of God or Vis Mqor 

74, U S,—U S v Atlantic Refining Co, supra, n 
67—Compagnia Di Navigazione Mauntius Rome 
v Kulukundis, D.C N Y , 182 F Supp 258, affd, 

C. A, 277 F2d 161—Pennsylvania R Co v 
Moore-McCormack Lines, Inc, CANY, 370 
F,2d 430 

Strike not excusable 

U.S.-US. v Atlantic Refining Co, DCNJ.. 112 
F.Supp. 76—Pennsylvania R. Co v Moore- 
McCormack Lines, Inc., C.A NY, 370 F 2d 430. 

75. Occurrence during voyage 

(2) Delay caused by collision with underwater object 
Or—Sause Bros Ocean lowing Co, Inc. v Gunderson, 
Inc, 510 P2d 541, 265 Or 568 

§ 2X7. Lay Days 

page 1159 

83. U.S.— Pennsylvania R Co v Moore-McCormack 
Line*, Inc, CA.NY, 370 F2d 430—Gloria SS 
Co. v India Supply Mission, D.C N.Y • 288 
F.Supp. 674 

Or.—$au$c Bros. Ocean Towing Co, Inc v. Gunderson, 
Inc., 510 P.2d 541, 265 Or 568 
Discharge allowance credit 
U.S.—Associated Metals A Minerals Corp v 4,000 Odd 
Torn of Magnesium, D.CMd, 339 FSupp 513 

Construction of provision* 

U.S—Christman v. MaristellaCompania Naviera, DC 
N.Y., 349 FSupp. 845, affd, CA, 468 F,2d 620 
9t U.S.--Pan Cargo Shipping Corp. v. US, DC 
N.Y, 234 F.Supp 623, affd, C A, 373 F 2d 525, 
cert. den. 88 SO 81, 389 US 836, 19 LKd2d 
98. 

Or.—Sausc Bro*. Ocean Towing Co., Inc. v Gunderson, 
lac,, 510 P.2d 541, 265 Or. 568. 

page UdO 

98. U.S.—Sc. IoannU Shipping Corp. v Zidell Explo¬ 
rations, Inc., D.C,Or., 222 F.Supp. 299, affd., 
CA., 336 F.2d 194 

2. U.S.—St. IoannU Shipping Corp. v. Zidell Explora¬ 
tions, Inc, D.C.Or,, 222 F.Supp. 299, affd., C.A., 
336 F 2d 194—Pan Cargo Shipping Corp. v, U.S, 

D. C.N.Y., 234 F.$upp, 623, affd,, CA., 373 F2d 
525, oert. den. 88 S.Ct. 51, 389 U.S. 836, 19 
L.Ed.24 98. 

7, Skip in port but not in berth 
U S,-St. IoannU Shipping Corp. v. Zidell Exploration), 
Inc., D.C Or., 222 F.$upp, 299, afM, C.A, 336 
F.24 194. 
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§ 218. Waiver and Indemnity 

41. U S —C J S quoted at length in Hickman, Wil¬ 
liams & Co v Ingram Coal Co, D C Tenn , 601 
FSupp 5, 6 

§ 220. -Rate and Amount 

46. US—Skou v US, CAFla, 478 F 2 d 343, app 
after remand 526 F 2d 293 

Plaintiff bound by his own records 

U S —Anthony O’Boyle, Inc v The Robin Hood, D C 
NY, 134 FSupp 271 

Market value 

U S —Hellenic Lines, Ltd v Embassy of Pakistan, 
CANY, 467 F2d 1150 * 

47. US—Gloria SS Co v India Supply Mission, 
D C N Y, 288 F Supp 674 

51. Contract held controlling 

U S —Gloria S S Co v India Supply Mission, D C 
N Y, 288 F Supp 674 

57. US—Bull-Insular Line, Inc v National Sugar 
Refining Co , D C Pa, 180 FSupp 216—Pennsyl¬ 
vania R Co v Moore-McCormack Lines, Inc, 
C A N Y, 370 F 2d 430, 

page 1163 

59. US—The Nyland, DCMd., 164 FSupp 741— 
Skou v U S, C A Fla, 478 F 2d 343, app after 
remand 526 F 2d 293 

71. U S —Skibs A/S Awilco v Standard Fruit Co, 
DC La,, 228 FSupp 927, affd 327 F2d 668 

Damages resulting from failure to discharge 
continuously 

U S —Hellenic Lines, Limited v Embassy of Pakistan, 
DCNY, 307 F Supp 947, affd in part, revd m 
part on oth grds , C A, 467 F 2d 1150 

72. U S —Cia Estrella Blanca, Ltda v S S Nictnc, 
DC Or, 247 FSupp 161, affd, C A, 368 F2d 
575 

§ 222. - Actions 

page 1164 

Matters relating to the law which 
governs in actions for demurrage have 
been adjudicated . 89 5 

89.5. State conflict of law rule applied in fed¬ 
eral district court 

U S — Marine Transport Lines, Inc v Publicker Intern 
Inc, DC Pa, 303 FSupp 423 

Other matters have been held to be or 
not to be defenses . 94 3 

94.5. Doctrine of deviation not defense 

U S —St Ioanms Shipping Corp v Zidell Explorations, 
Inc., D.C.Or, 222 F Supp 299, affd, C A, 336 
F 2d 194. 

97. Counterclaim proper 
U S —Union Barge Line Corp v Carter Const Co, 
Inc, D.C,Ark, 56 FRD. 634. 

2. U,$—Skou v, US., CAFla, 478 F,2d 343, app. 
after remand 526 F.2d 293. 

page 1165 

8. U.S.—Sociedad Armadora Arwtomenis Panama, 
S.A v. 5,020 Long Tom of Raw Sugar, D CPa, 
122 F.Supp. 892, affd., C A, 223 FJd 417 

Evidence held sufficient 

U.S—U.S V. Atlantic Refining Co, DCNJ., 112 
F.Supp. 76—St loannis Shipping Corp v Ziddl 
Exploration!, Ipc., D.C Or,, 222 F Supp. 299, affd, 
CA„ 336 F,2d 194—St Ioannia Shipping Corp v 
Zidell Exploration*, Inc, CA.Or, 336 F.2d 194— 
Cia. Estrella Blanca, Ltd* v* S S Nictric, D C Or, 
247 F.Supp- Ml, affd,, CA, 368 F»2d 575—Ma- 


SHIPPING §225 

Page 1168 

nne Transport Lines, Inc v Publicker Intern Inc, 
D C Pa , 303 F Supp 423 

Evidence held insufficient 
U S -Bull-Insular Line, Inc v National Sugar Refin¬ 
ing Co, D C Pa, 180 F Supp 216—Hellenic Lines, 
Limited v Director General of India Supply Mis¬ 
sion for and on Behalf of Union of Tnrf»», D C 
NY, 319 FSupp 821 Affd, C A., 452 F 2d 810 

9. US— Manne Transport Lines, Inc v Publicker 
Intern Inc, DC Pa, 303 FSupp 423 

Matters relating to the propriety of 
the actions of the trial court have been 
adjudicated . 115 

11.5. Action held error 

Or—Sause Bros Ocean Towing Co, Inc v Gunderson, 
Inc, 510 P 2d 541, 265 Or 568 

§ 223 . Lien 

12. Effect of exercise of lien 
U S —Dominica Min Co v Port Everglades Towing 
Co, DCFla, 318 FSupp 500, affd, CA, 433 
F2d 986 

A lien for demurrage is possessory 
in nature 185 

18.5. U S —Atlantic Richfield Co v Good Hope Re¬ 
fineries, Inc, C A Fla, 604 F 2d 865 

§ 224. Definition, Origin, Nature, 
and Elements 

19. US—SC Loveland Co v US, DC Pa, 207 
FSupp 450 

22. US-SC Lovdand Co v US, DC Pa., 207 
FSupp 450 

26. US—SC Lovdand Co v US, DC Pa, 207 
F Supp, 450 

28. US—SC Lovdand Co v US, DCPa, 207 
FSupp 450 

page 1166 

30. U S —Nicaraguan Long Leaf Pme Lumber Co v 
Moody, CAFla, 211 F2d 715 

32. U S —Cia Atlantica Pacifica, S A v Humble Oil 
& Refining Co, D C Md, 274 F Supp 884 

33. US—Argyll Shipping Co v. Hanover Ins. Co, 
DCNY, 297 FSupp 125 

34. U S —Orient Mid-East Lines, Jhc v Shipment of 
Rice on Board S S Orient Transporter, C A Tex, 
496 F2d 1032, cert den, 95 S.Ct 1447, 420 US 
1005, 43 L Ed,2d 763 

37. U S —Onent Mid-East Lines, Inc v Shipment of 
Rice on Board S S Orient Transporter, C A Tex, 
496 F.2d 1032, cert den 95 SCt 1447, 420 US 
1005, 43 L*Ed2d 763. 

43. U S.—Nicaraguan Long Leaf Pine Lumber Co v 
Moody, supra, n 30 

page 1167 

46. U.S —Legnos v M/V Olga Jacob, CA Fla., 498 
F.2d 666, reh den 503 F2d 567, three cases, 568, 
app. after remand 535 F 2d 857, reh den, 540 F 2d 
1085 

54. U.S—Oa. Atlantica Pacifica, S A v Humble Oil 
A Refining Co, DCMd, 274 FSupp. 884 

§ 225. Ordering General Average 
Act 

56. US—Tampa Tugs A Towing, Inc v M/V San- 
danger, D C Cal, 242 F Supp 576 

page 1168 

70. US—Todd Shipyard* Corp v US, DCNY, 
391 FSupp 588 



80 CJS 126 


§226 SHIPPING 

Page 1168 

§ 226. Perils, Acts, and Losses Giv¬ 
ing Rise to General Aver¬ 
age 

Library References 
Shipping $=»189 et seq 

71. U S —Peter Paul, Inc v The Chnster Salen, D C 
NY, 152 FSupp 410, affd, CA, 258 F2d 901, 
cert den 79 SQ 586, 359 US 910, 3 LEd2d 
574 

N Y —Transpacific S S Co v Marine Office of Amer¬ 
ica, 163 N Y S 2d 171, 6 Misc2d 881 

Wide range of losses covered 

US—Orient Mid-East Lines, Inc v Shipment of Rice 
on Board SS Orient Transporter, CATex, 496 
F2d 1032, cert den 95 SQ 1447, 420 US 1005, 
43 LEd2d 763 

77. US—US v Wessel, Duval A Co, DCNY, 
123 FSupp 318—Todd Shipyards Corp v US, 
DCNY, 391 FSupp 588 

78. US —Orient Mid-East Lines, Inc v Shipment of 
Rice on Board S S Orient Transporter, C A Tex, 
496 F2d 1032, cert den 95 S Ct 1447, 420 U S 
1005, 43 L Ed 2d 763—American Mail Line Ltd 
v US, DCWash, 377 FSupp 657 

page 1169 

79. US—Orient Mid-East Lines, Inc v Shipment of 
Rice on Board S S Orient Transporter, C A Tex, 
496 F 2d 1032, cert den 95 S Ct 1447, 420 U S 
1005, 43 L Ed 2d 763 

83. US—Waldie v The Peter C Gallagher, CCA 
NY, 125 F2d 568 

Position of peril necessary 

U S —Orient Mid-East Lines, Inc v Shipment of Rice 
on Board S S Orient Transporter, C A Tex, 496 
F2d 1032, cert den 95 S Ct 1447, 420 U S 1005, 
43 LEd2d 763 

§ 227, -Perils and Losses Aris¬ 

ing from Fault or Negli¬ 
gence 

page 1170 

98. US—Gemini Nav, Inc v Philipp Bros Division 
of Minerals A Chemicals Philipp Corp, C A N Y, 
499 F 2d 745 

Unreasonable, unauthorized deviation 

US—World Wide SS Co v India Supply Mission, 
DCN.Y, 316 FSupp 190 

99. U.S.—Gesellschaft Fur Getreidenhandel Ag. v. SS 
Texas, DC La, 318 FSupp 599 

4. US—Orient Mid-East Lines, Inc v Shipment of 
Rice on Board S S Orient Transporter, C A Tex, 
496 F2d 1032, cert den 95 SCt 1447, 420 US 
1005, 43 L,Ed.2d 763 

§ 228. — Sacrifice or Extraordi- 
nary Expense 

page 1172 

28. Colts held recoverable 

U.S —Compama Punta Alta, S A v. Dalfcell, D.C N Y, 
162 FSupp 926 

31. U,S—American Tobacco Co v Goulandm, DC 
NY, 173 F.$upp 140 Affd, CA., 281 F2d 
179, affd in part and revd in part on oth grds 
306 F 2d 426 

page 1173 

42. U.S.—Orient Mid-East Lines, Inc v. Shipment of 
Rice on Board S.S. Orient Transporter, C A Tex, 
496 F.2d 1032, cert, den 95 S Ct. 1447, 420 U S 
1005, 43 L Ed 2d 763 

44. U.S.—U.S, v Wessel, Duval A Co, DC.NY, 
123 FSupp 318. 

46. U.S,—Tampa Tugs A Towing, Inc. v, M/V San- 
danger, DCCal., 242 F.Supp 576. 


page 1174 

74, U S —Nicaraguan Long Leaf Pme Lumber Co v 
Moody, C A Fla, 211 F 2d 715 

page 1175 

88. Interest on expense 

U S —Oliver J Olson & Co v American S S Marine 
Leopard, C A Cal, 356 F 2d 728 

§ 229. Liability to Contribute and 
Right to Contribution 

page 1176 

34. Insurer 

U S —Cleary Bros, Inc v Boston Ins Co, D C N Y, 
177 FSupp 807 

page 1177 

35. US—In re GbRMS Caldas, DC Pa, 350 
F Supp 566, affd, C A 485 F 2d 678, and 680 

37. U S —Sarantex Shipping Co v Wilbur-Ellis Co, 
DC Or, 391 FSupp 884 

45, US —Liman v India Supply Mission, DCNY, 
381 FSupp 368 

§ 230. -Separation of Interests 

and Termination of Danger 

49. U S —Tampa Tugs & Towing, Inc v M/V San- 
danger, D C Cal, 242 F.Supp 576 

50. US—SC Loveland Co v US, DCPa, 207 
FSupp 450 

§ 232. -Contractual Enlarge¬ 

ment or Limitation of, and 
Exemption From, Liability 

page 1178 

61. U.S—J Howard Smith, Inc v SS Maranon, 
C A N.Y., 501 F 2d 1275, cert den 95 S Ct 1399, 
420 U.S 975, 43 L Ed 2d 655 

62. U.S —Nicaraguan Long Leaf Pine Lumber Co v 
Moody, CA.Fla, 211 F 2d 715 

63. US —Isbrandtsen Co v Federal Ins. Co, DC 
NY, 113 FSupp 357, affd, CA, 205 F2d 679, 
cert den 74 S Ct 106, 346 U S 866, 98 L Ed 
377 

page 1179 

66. US — American Mail Line, Limited v Toyko Ma¬ 
rine & Fire Ins Co, CA.Wash, 270 F2d 499 

67. U S —Cia Atlantica Pacifica, S A. v Humble Oil 
& Refining Co, D.C.Md, 274 F.Supp 884, 

72. U S —Standard Oil Co (N J) v Anglo-Mexican 
Petroleum Corp, D.C N.Y, 112 F Supp 630 

page 1180 

74. U S —Sarantex Shipping Co v Wilbur-Ellis Co, 
DC Or, 391 FSupp 884 

78. U S —Cia Atlantica Pacifica, S A v. Humble Oil 
& Refining Co , D C Md., 274 F.Supp 884 

§ 233. Adjustment and Enforcement 

80. US —American Tobacco Co v Goulandns, D C 
N Y , 173 F Supp 140, affd , C A, 280 F 2d 179, 
affd in part and revd in part on oth grds 306 
F 2d 426 


page 1181 

92. U S —Cia. Atlantica Pacifica, S.A v Humble Oil 
& Refining Co, D C Md, 274 F Supp 884 

93. U S.—Cia, Atlantica Pacifica, S A. v Humble Oil 
A Refining Co, D.C Md , 274 F Supp. 884 

Adjuster as agent of shipowner 

US.—Empire Stevedoring Co, v Oceanic Adjusters, 
Limited, DCNY, 315 F.Supp 921 

94. U.S.—Empire Stevedoring Co v, Oceanic Adjust¬ 
ers, Limited, D.C.N.Y., 315 F.Supp 921 


95. U S —Cia Atlantica Pacifica, S A v Humble Oil 
& Refining Co, D C Md, 274 F Supp 884 

96. U S —Cia Atlantica Pacifica, S A v Humble Oil 
& Refining Co, D C Md, 274 F Supp 884 

§ 234. -What Law Governs 

page 1182 

10. U S —Argyll Shipping Co v Hanover Ins Co, 
DCNY, 297 FSupp 125 

§ 235. -Basis and Mode of Ad¬ 

justment 

page 1183 

17. U S —Nicaraguan Long Leaf Pine Lumber Co v 
Moody, C A Fla, 211 F2d 715 

Fiduciary duty runs in favor of ship, freight and 
cargo interests only 

US—Empire Stevedoring Co v Oceanic Adjusters, 
Limited, DCN.Y, 315 FSupp 921 

18. N Y —Transpacific S S Co v Marine Office of 
America, 163 N YS2d 171, 6 Misc2d 881 

page 1184 

§ 236. -Lien 

page 1186 

68. N Y —Transpacific S S. Co v Manne Office of 
America, 163 N Y S.2d 171, 6 Misc2d 881 

Lien proceedings held undesirable 

US.—Cia. Atlantica Pacifica, SA. v Humble Oil & 
Refining Co, D C Md , 274 F Supp 884 

73. U S —Sarantex Shipping Co v Wilbur-Ellis Co, 
DC Or., 391 FSupp 884. 

§ 237. -Exacting Bond or Se¬ 

curity 

page 1187 

86 Damages limited to bond amount 

US—US V Ohio Val. Co., Inc., CAInd, 510 F2d 
1184 

87. U S —Sarantex Shipping Co v Wilbur-Ellis Co, 
DC Or., 391 FSupp. 884 

89. US—St Paul Fire A Manne Ins Co v The 
Motomar, C A N Y, 211 F 2d 690 

§ 238. -Action or Suit to En¬ 

force 

90. U.S —States Manne Corp, of Del. v US, D.C 
NY., 120 FSupp. 585 

93. US—Gulf Oil Corp v. U.S., D.C NY, 121 
FSupp 937—American Tobacco Co. v. Goulan¬ 
dm, DCN.Y, 173 F.Supp. 140, afTd, CA, 281 
F2d 179, affd in part and revd. in part on oth. 
grds 306 F2d 426 

1. US—Argyll Shipping Co v. Hanover Ins Co„ 
D C.N.Y., 297 F Supp. 125—Liman v, India Sup 
ply Mission, DCNY,, 381 FSupp 368 

Libelants held barred by laches 

U S —Cleary Bros, Inc v, Boston Ins. Co, DCNY, 
177 FSupp 807. 

page 1188 

11. Seaworthiness or diligence to discover sea¬ 
worthiness 

(2) U.S —Cia Atlantica Pacifica, S.A. v Humble Oil 

A Refining Co, D C.Md, 274 F.Supp, 884. 

page 1189 

21. US—Standard Oil Co. (NJ.) v. Anglo-Mexican 
Petroleum Corp, D.C.NY, 112 F.Supp. 630— 
Prudential S.S, Corp v U.S., C.A, 220 F.2d 
655—Cia, Atlantica Pacifica, SA v, Humble Oil 
A Refining Co, D.C Md, 274 F.Supp, 884. 



80 CJS 127 


Evidence held sufficient 

(1) US —World Wide SS Co v India Supply Mis¬ 
sion, D C N Y, 316 F Supp 190 

Evidence held insufficient 

(1) U S —Schade v National Sur Corp, D C N Y , 
186 F Supp 423, affd, C A, 288 F 2d 106 

§ 239. In General 
Library References 
Shipping <s»203 et seq 
page 1190 

29. US —Petition of Southern S S Co, D C Del, 132 
FSupp 316—Empire Seafoods, Inc v Anderson, 
C A Fla, 398 F2d 204, cert den 89 S Ct 449, 
393 U S 983, 21 L Ed 2d 444 

30. US —British Transport Commission v US, Va, 
77 SCt 1103, 354 US 129, 1 L Ed 2d 1234 

Doctrine as broad as federal maritime jurisdic¬ 
tion 

U S.—Doran v, Lee, D C Pa, 287 F Supp 807 

31. limitation of liability only privilege af¬ 
forded shipowner 

US—Beal v. Waltz, C A Fla , 309 F2d 721 

Statute providing for the limited lia¬ 
bility of vessel owners is m derogation 
of the common law doctrine of respon¬ 
deat superior. 13 5 

33.5. U.S —Ohio River Co v. City of Wheeling, D C 

WVa, 225 FSupp 733 

Statute limiting liability of ship¬ 
owner is in derogation of common-law 
rights and remedies , 1310 

33.10. U.S —In rc Independent Towing Co, D C.La, 
242 F Supp 950—Rowe v U.S Fidelity & Guar¬ 
anty Co, C A Va, 375 F.2d 215. 

34. US—Murray v New York Cent R Co., CA 
N Y, 287 F.2d 152, 87 A.L.R.2d 681, cert den. 81 
$.Ct 1674, 366 U S 945, 6 L Ed 2d 856 
39. U.S.—Olympic Towing Corp. v Nebel Towing 
Co, C.AU, 419 F.2d 230, cert den. 90 S Ct 
U20, 397 U.S. 989, 25 L.Ed.2d 396 

42. U.S.—Petition of Southern S S Co, D C Del., 132 
FSupp 316. 

Protective Instrument not offensive weapon 

U.S.—In re Panoceanic Tankers Corp., D C N.Y., 332 
F.Supp. 313. 

43. U.S.—Petition of Wood, DC.NY., 124 F.Supp. 
540, affd., CA, 230 F.2d 197—Petition of US, 
DC Del., 155 F.Supp. 714, affd., C A, 259 F 2d 
608—Petition of U.S., C.ADel., 259 F.2d 608- 
Petition of Reading, DCN.Y, 169 F.Supp 165, 
affd, CA., 271 F2d 959—In re Moore, D.C 
Mich,, 278 F.Supp. 228, remd, CA., 409 F2d 
1013—Petition of Zebroid Trawling Corp., C.A 
Mast., 428 P2d 226—In re Stephens, D.CGa., 
341 F.Supp 1404. 

44. U.S.—Petition of Lake Tankera Corp., C.A N.Y, 
232 F.2d 573, adhered to 235 F.2d 783, affd. 77 
$,Ct. 1269, 354 US. 147, 1 L.Ed2d 1246, reh. 
den. 77 S.Ct. 1421, 354 U.S. 945, 1 L.Ed.2d 
1543—Andcnon v. Nadon, C.A.Or., 360 F 2d 53 

Complete disposition 

(2) U.S,—Petition of Bloomfield S.S. Co., C.A.N Y., 
422 F.2d 728. 

(3) Consolidation in one action to permit disposition 
of all claims. 

U.S.—In re Q.b.R.M.S. Caldaa, D.C.Pa., 350 F.Supp. 

566, affd., CA, 485 F.2d 678 and 680. 

48. U.S,—Petition of Southern S S. Co., D.C.Del, 132 
F.Supp. 316. 

page H91 

46* U.S.—Petition of Texa* Co, C.A.N.Y., 213 F.2d 
479. cert, den. 75 S.Ct 52, 348 U.S. 829, 99 L.Ed, 

80CJ.S 1966 PP.—5 


653, petition den, CA, 220 F2d 744—In re 
Panoceanic Tankers Corp , D C N Y, 332 F Supp 
313 

Other statements 

(1) US—Steuart Inv Co v Bauer Dredging Const 
Co , D C Md , 323 F Supp 907 

(3) Additional statements 

U S —In re Independent Towing Co , D C La, 242 
F Supp 950—In re Barracuda Tanker Corp, D C 
N Y , 281 F Supp 228, remd, C A, 409 F 2d 1013 
48. US—Lake Tankers Corp v Henn, NY, 77 
SCt 1269, 354 US 147, 1 L Ed 2d 1246, reh 
den 77 S Ct 1421, 354 U S 945, 1 L Ed 2d 1543 
50. U S —Petition of Southern S S Co, D C Del, 132 
F Supp 316—George v Beavark, Inc, C A Ark , 
402 F 2d 977 

Protection of human life 

U S —Blunk v Wilson Line of Washington, Inc, DC 
Ohio, 341 F Supp 1345 

54. US —Petition of Southern S S Co, D C Del, 132 
FSupp 316—Lake Tankers Corp v. Henn, NY, 
77 S O 1269, 354 U S 147, 1 L Ed 2d 1246, reh 
den 77 S Ct 1421, 354 US 945, 1 L Ed 2d 
1543—Petition of U S, D C Del, 155 F Supp 714, 
affd, CA, 259 F2d 608 

55. U S —Petition of J E Brenneman Co , DCPa, 
157 FSupp 295 

56. U S —Petition of The A C Dodge, Inc, C A 
N Y, 282 F.2d 86 

57. U S —Petition of Southern S S Co, D C Del, 132 
F Supp 316—In re Chinese Mantime Trust, Ltd , 
DCNY, 361 FSupp 1175, affd, C A , 478 F 2d 
1357, cert den 94 SCt 894, 414 US 1143, 39 
L Ed 2d 98 

Liability of owner for negligence 

(2) Other instances 

U S —Petition of Oskar Tiedemann & Co, D C Del, 
179 FSupp 227, motion den 183 FSupp 129, 
affd , C A, 289 F 2d 237, 

page 1192 

59. US—Oliver J Olson & Co v Amencan SS 
Manne Leopard, C A Cal, 356 F 2d 728 
65, US—In re Chinese Mantime Trust, Ltd, CA 
N Y , 478 F 2d 1357, cert, den 94 S Ct 894, 414 
US 1143, 39 L.Ed 2d 98 

71. US.—Torres v Interstate Fire & Cas Co, DC 
Puerto Rico, 275 F Supp 784—Pettus v Jones & 
Laughlin Steel Corp , D C Pa, 322 F Supp 1078 

§ 240. Vessels Included; Place of 
Navigation 

76. U S —-Timur Fishing Corp v Cap’n Bill, Inc , 
D C Mass , 160 F Supp 563—Deep Sea Tankers, 
Limited v The Long Branch, C A N Y, 258 F 2d 
757, cert den 79 SQ 316, 358 US 933, 3 
L.Ed 2d 305, and 79 S Ct 320, 358 US 934, 3 
L Ed,2d 305, reh den 79 S.Ct 578, 359 U.S 921, 
3 L Ed 2d 583—In re Moore, DC Mich, 278 
FSupp 260 

“Vessel” defined by statute 
U.S,—In re U S Air Force Texas Tower No 4 D C 
NY., 203 FSupp. 215 
Particular contrivances held '‘vessels’* 

(l) U.S.—In re Midland Enterpnses, Inc., D GOhio, 
296 F.Supp. 1356—Pettus v. Jones & Laughlin Steel 
Corp., D.C.Pa , 322 F Supp. 1078 
(5) U.S—In re Midland Enterprises, too, DC Ohio, 
296 F.Supp 1356 
Held not “vesael” 

U S.—In re U.S. Air Force Texas Tower No 4, D.C 
NY., 203 F.Supp. 215. 

Vessel causing loss of another vessel’s cargo 

U.S—Petition of Bloomfield S.S. Co, DCNY, 298 
F.Supp. 1239, affd,, CL 422 F2d 728 

page 1193 

77. U S.—Petition of Colonial Trust Co, D£ Conn , 
124 F.Supp. 73. 


SHIPPING §241 

Page 1194 

79. US —Petition of Land], DCNY, 194 FSupp 
353—Petition of Klarman, D C Conn, 295 

F Supp 1021—Application of Theisen, DCNY, 
349 FSupp 737 

However, the Limitation Act applica¬ 
ble to damage arising from collision 
with commercial vessel has been held 
not to apply to pleasure boats. 795 

79.5 U S —Complaint of Tracey, D C Mass, 608 
FSupp 263 

81. US —Petition of Bogan, DCNJ, 103 FSupp 
755 

82. U S —Petition of Bogan, supra, n 81 
The term “tank vessel”, etc. 

, (2) Other statements 

US—Petition of The A C Dodge, Inc, D C N Y, 173 
FSupp 906, affd, C A, 282 F2d 86—Petition of 
The A C Dodge, Inc, CANY, 282 F2d 86 

83. Vessel on non-navigable water not included 
U S —In re Builders Supply Co, D C Iowa, 278 F Supp 

254 

85. U S —Petition of Colonial Trust Co, D C Conn, 
124 FSupp 73 

§ 241. Persons Entitled to Benefit 
of Limitation 

Library References 
Shipping <s=»205. 

page 1194 

93. Foreign law applied 

US—Petition of Chadade SS Co, DC Fla, 266 
FSupp 517 

97. US —Petition of Colonial Trust Co, DCConn , 
124 F Supp 73—Petition of Hocking, DCNJ, 
158 FSupp 620—In re Barracuda Tanker Corp, 
DCNY., 281 FSupp 228, remd, C A, 409 F2d 
1013—Complaint of Harbor Towing Corp , D C 
Md, 335 FSupp 1150 

“Officers” construed 

U S —Guillot v Cenac Towing Co, C A La, 366 F 2d 
898 

Former owner 

U S —Corrao v M/V Act III, D C Fla, 359 F Supp 
1160 

98. U S —Tracy Towing Line v City of Jersey City, 
DCNJ, 105 FSupp 910—In re The Trojan, 
D C Cal, 167 F Supp 576—Admiral Towing Co 
v Woolen, C A Cal, 290 F 2d 641—In re Inde¬ 
pendent Towing Co, D C La,, 242 F.Supp 950- 
In re Barracuda Tanker Corp, DC.NY, 281 
FSupp 228, remd, CA, 409 F2d 1013 

Fuel oil owner 

U S —Complaint of Harbor Towing Corp, DC Md, 
335 FSupp. 1150 

99. U S —Petition of Skibs A/S Jolund, CANY, 
250 F2d 777, cert den 78 SQ 772, 773, 356 
US. 933, 2 LEd2d 763—Petition of US, DC 
Del, 155 F.Supp 714, affd, C A, 259 F 2d 608— 
American Tobacco Co, v Goulandns, DCNY, 
173 F Supp 140, affd, C A, 281 F 2d 179, affd in 
part and revd m part on oth grds, 306 F2d 
426—Petition of Oskar Tiedemann & Co, D C 
Del, 179 F Supp 227, motion den 183 F Supp 
129, affd, CA, 289 F2d 237—Brown A Root, 
Inc v American Home Assur Co, C, A Tex, 353 
F2d 113, cert den 86 SQ 1465, 384 US 943, 
16 L Ed 2d 541—Petition of Manna Mereante Ni- 
caraguense, S A, DCNY, 248 FSupp 15, mod 
qn oth grds, CA., 364 F2d 118, cert den 87 
SQ 710, 385 US 1005, 17 L Ed 2d 544, reh 
den 87 SQ 851, 386 US 929, 17 LEd2d 803 

1. US— Puamter v Barge BT 1793, DCVa., 395 
FSupp 1019 
Mortgagee held owner 

U.S —Admiral Towing Co v Woolen, C A Cal, 290 
F2d 641 



§241 SHIPPING 

Page 1194 

Operator deemed owner 

U S 'Trader v Tug Raven, D C Va, 290 F Supp 429, 

* revd. on oth grds, C A, 419 F 2d 536, cert den 
90 SCt, 1843, 398 US 938, 26 LEd2d 271 

page 1195 

5, U.S—Cusumano v The Curlew, DC Mass, 105 
FSupp 428 

8. US—In re The Trojan, DC Cal, 167 FSupp 

576—Kutger v U S, D C Fla, 169 F Supp 104— 
U S v Sandra Sc Dennis Fishing Corp, CA 
Mass., 372 F 2d 189, cert den 88 S Ct 48, 52, 389 
US 836, 19 L.Ed2d 98 

9. US —Complaint of Harber Towing Corp, DC 

Md, 335 FSupp 1150 

Limitation is not available to an in¬ 
surer of the vessel owner when the 
insurer is sued pursuant to a state 
direct action statute. 95 

9.5. US—In re Sincere Nav Corp, DC La, 317 
FSupp 1 

Matters held not to make limitation applicable 

US—Olympic Towing Corp v Nebel Towmg Co, 
CAXa, 419 F.2d 230, cert den 90 SCt, 1120, 
397 US 989, 25 LEd2d 396 

10. U S —F Jacobus Transp Co v Gallagher Bros 
Sand Sc Gravel Corp, DCNY, 161 FSupp 
507—Petition of US, C A Del. 259 F2d 608 

Purpose of statute 

US—In re Barracuda Tanker Corp, DCNY, 281 
FSupp 228, remd, CA, 409 F2d 1013 

11. US—Petition of Skibs A/S Jolund. CANY, 
250 F2d 777, cert den 78 SCt 772, 773, 356 
U S 933, 2 L Ed 2d 763—In re Barracuda Tanker 
Corp, DCNY, 281 FSupp 228, remd, CA, 
409 F2d 1013—In re Barracuda Tanker Corp, 
CAN.Y, 409 F2d 1013—In re Manne Sulphur 
Transport Corp, DCNY. 312 FSupp 1081, 
affd m part, revd in part on oth grds, C A, 460 
F 2d 89, cert den 93 S Ct 318, 326, 409 U S 982, 
34 L.Ed 2d 246 

13. U S —F Jacobus Transp Co v Gallagher Bros 
Sand Sc Gravel Corp, D C N Y, 161 F Supp 507 
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14. U S —Petition of U S, C A Del, 259 F 2d 608— 
Rice v New York Trap Rock Corp, D.CN.Y, 
198 FSupp 346, affd, C A, 294 F2d 272 

§ 242. Extent of Liability and Com¬ 
pensation Fund 

15. US.—Webster v Davis, DC Cal, 109 FSupp 
149—Petition of Wood, DCNY, 124 FSupp 
540, affd, C A , 230 F 2d 197—Landry v Steam¬ 
ship Mut Underwriting Ass’n, DC Mass, 177 
FSupp 142, affd, C A, 281 F2d 482—Pennell v 
Read, CA Fla, 309 F.2d 455—Guillot v Cenac 
Towmg Co., CA.La., 366 F.2d 898—Petition of 
Bloomfield SS. Co., D.CNY, 298 FSupp 1239, 
affd, C.A, 422 F2d 728—Blunk v Wilson Line 
of Washington, Inc., DC Ohio, 341 FSupp 1345 

16. U.S —Petition of Zebroid Trawling Corp., C.A. 
Mass, 428 F2d 226 

20. US-US v S.S. Helena, DCLa, 295 FSupp 
610 

160 per ton fond 

U S —Oliver J Olson A Co v American S S Manne 
Leopard, C A.Cal., 356 F2d 728 
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Indemnity contribution claim not included 

U.S.—Ouillot V Cenac Towing Co, C.A La, 366 F 2d 
898. 

39. U.S.—Petition of Sheridan, D.CNY., 226 
FSupp, 136—In re Pacific Inland Nav Co, DC 
Hawaii, 263 F.Supp 915-Petition of Chadade 

S.S. Co., D,C,Fla, 266 FSupp 517 


41. U S —Petition of Lake Tankers Corp , CANY, 
232 F 2d 573, adhered to 235 F 2d 783, affd 77 
SCt 1269, 354 US 147, 1 L Ed 2d 1246, reh 
den 77 SCt 1421, 354 US 945, 1 LEd 2d 1543 
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42. U S —Murray v New York Cent R Co, C A 
N Y, 287 F 2d 152, 87 A L R 2d 681, cert den 81 
S Q 1674, 366 U S 945, 6 L Ed 2d 856 

58. US—Petition of Indiana Farm Bureau Co-op 
Ass’n, D Cm, 235 F Supp 800 
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61. US —Petition of Bloomfield SS Co, DCNY, 
298 F Supp 1239, affd, C A , 422 F 2d 728—Peti¬ 
tion of Zebroid Trawling Corp , C A Mass, 428 
F 2d 226 
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75. U S —In re Pacific Inland Nav Co, D C Hawaii, 
263 FSupp 915—Petition of Bloomfield SS Co, 
CANY, 422 F 2d 728—Petition of Bloomfield 
SS Co, DCNY, 298 FSupp 1239, affd , C A, 
422 F 2d 728 

83. U S —Petition of Zebroid Trawling Corp , C A 
Mass, 428 F 2d 226 

87. US-The William J Riddle, DCNY, 111 
F Supp 657—In re Barracuda Tanker Corp, D C 
NY, 281 FSupp 228, remd, CA, 409 F2d 
1013 
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91. U S —In re Pacific Inland Nav Co, D C Hawaii, 
263 F Supp 915—Petition of Bloomfield S S Co, 
D C N Y, 298 F Supp 1239, affd, C A, 422 F 2d 
728 

92. U S —The William J Riddle, supra, n 87 
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27. U S —Caterpillar Americas Co v S S Sea Roads, 
D C Fla, 231 F Supp 647, affd , C A, 364 F 2d 
829 

Particular Items regarded as packages 

(3) Other items, 

US—Standard Electnca, S.A. v. Hamburg Sudamen- 
kanische Dampfschiffahrts-Gesellschaft, CANY, 
375 F2d 943, cert den 88 SCt 97, 389 US. 831, 
19 L.Ed 2d 89—Standard Elcctnca, S A v Colum¬ 
bus Lines, Inc, D C N Y , 262 F Supp 343, affd, 
C A., 375 F,2d 943, cert den. 88 S Ct 97, 389 U S 
831, 19 L Ed,2d 89—Aluminioa Pozuelo Limited v 
S S Navigator, C A.N Y , 407 F 2d 152 

Characterizations of items by shipper and carri¬ 
er 

U S —Standard Electnca, S A v Hamburg Sudamen- 
kamsche Dampfschiffahrts-Gesellschaft, C A N.Y, 
375 F2d 943, cert den 88 SCt 97, 389 US. 831, 
19 L Ed,2d 89 

Particular quantities, weights or measurements 

(5) Other matters. 

U S —Freedman Sc Slater, Inc v M. V Tofevo, D C 
NY, 222 FSupp 964 

Not a 4 *package” 

U S.—General Motors Corp v, S S Mormacoak, D C 
NY„ 327 FSupp 666, affd, C A, 451 F2d 24 

Inapplicable to stevedore 

U S —Southern Stevedonng Co v. S.S. Hellenic Wave, 
D.CTex, 322 FSupp, 641, 

28. U S.—Alummios Pozuelo Limited v S.S, Naviga¬ 
tor, CAN.Y, 407 F2d 152 

Particular quantities, weights, or measurements 

(5) U S.—General Motors Corp v. S.S. Mormacoak, 

DC N.Y, 327 F.Supp. 666, affd, C.A , 451 F 2d 24. 

29. V S —Alummios Pozuelo Limited v, S.S. Naviga- 
tor, CA.NY., 407 F 2d 152 

30. Construction and operation of provision 

U.S.—Elir Salzman Tobacco Co. v S.S, Mormacwintl, 
CANY, 371 F2d 537-Holden v. S.S. Kendall 
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Fish, DCLa, 262 FSupp 862, affd, CA, 395 
F 2d 910 

Under the statute, the methods of 
limiting liability of packaged and non- 
packaged goods are mutually exclu¬ 
sive . 305 

30.5, US—Mitsbishi Intern Corp v SS Palmetto 
State, C A N Y, 311 F 2d 382, 94 A L R 2d 1412, 
cert den 83 SCt 1523, 373 US 922, 10 L Ed 2d 
422—Standard Electnca, S A v Columbus Lines, 
Inc, D C N Y, 262 F Supp 343, affd, C A, 375 
F2d 943, cert den 88 SCt 97, 389 US 831, 19 
L Ed 2d 89 

An article completely enclosed in one 
box prepared for shipment constitutes 
a “package .” 3010 

30.10. U S —Mitsbishi Intern Corp v S S Palmetto 
State, C A N Y, 311 F 2d 382, 94 A L R 2d 1412, 
cert den 83 SCt 1523, 373 US 922, 10 LEd 2d 
422 

The five hundred dollar limitation 
applies to a cross-claim for contribu¬ 
tion asserted by the packager of goods 
to be shipped . 315 

31.5. U S —E M S Industrie S A v Polskie Towar- 
zystwo Okretowe, DCNY 608 FSupp 1133. 
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34. U.S —Jones v The Flying Clipper, D.C NY, 116 

F. Supp 386 

Deviation held not to deprive carrier of benefit 
of statute 

US—Atlantic Mut Ins Co v Poseidon Schiffahrt, 

G. m b.H., C A Ill, 313 F2d 872, cert den 84 
SCt. 56, 375 US 819, 11 LEd2d 53 

§ 243. Liabilities Subject to Limita¬ 
tion 

35. U S —Petition of The A. C. Dodge, Inc, DC 
NY, 173 FSupp 906, affd, C. A, 282 F 2d 86- 
Pctition of Mahoney, D C.N H, 255 F Supp 310 
—Complaint of Harbor Towing Corp, D C Md, 
335 F.Supp 1150—State of Or By and Through 
State Highway Commission v. Tug Go-Getter, 
C A Or, 468 F.2d 1270 

36. U S —Petition of Cherokee Trawler Corp, D.C, 
Va, 157 F.Supp. 414—F. Jacobus Transp. Co v, 
Gallagher Bros Sand Sc Gravel Corp., DCNY, 
161 F Supp 507—Petition of U S., D C Mass, 255 
F Supp 737, affd in part and set aside in part on 
oth. grds., C A», 372 F2d 189, cert, den 88 SCt 
48, 52, 389 US. 836, 19 L.Ed 2d 98—Petition of 
Trawler Snoopy, Inc,, D.C.Mc,, 268 FSupp 951- 
In re Smith-Rice No 4, D C Cal., 323 F Supp 44. 

37. U.S —In re Moore, D.C.Mich, 278 F.Supp 260— 
Petition of Zebroid Trawling Corp,, C.A.Mass,, 
428 F.2d 226 

38. U.S —Petition of Zebroid Trawling Corp., C A 
Mass., 428 F.2d 226 

41. U Petition of J. E. Bretmeman Co, C A.Pa., 
322 F,2d 846—Wyandotte Transp Co v U.S., 
La, 88 S Ct 379, 389 U S. 191, 19 LEd 2d 407- 
Steuart Inv. Co. v, Bauer Dredging Const Co., 
D C.Md , 323 F.Supp. 907, 
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48. U.S,—Steuart Inv, Co. v Bauer Dredging Const. 
Co., D C.Md, 323 F.Supp 907 

54. U.S.—Steuart Inv Co. v. Bauer Dredging Const. 
Co., DC Md, 323 FSupp 907. 

55. U.S—Walker v. Harris, C.A La., 335 F2d 185, 
cert den, 85 $.Ct. 326, 379 U.S 930, 13 LEd 2d 
342—Steuart Inv. Co. v Bauer Dredging Const. 
Co, DC.Md, 323 F.Supp. 907, 
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58. US —China Union Lines, Limited v A O An¬ 
dersen A Co, CATex, 364 F 2d 769, cert den 
87 SCt 955, two cases, 956, 386 US 933, 17 
LEd2d 805, reh den 87 SCt 1301, 386 US 

999, 18 L Ed 2d 353, and 87 S Ct 1302, 386 U S 

1000, 18 L Ed 2d 353, reh den 88 S Ct 1015, two 
cases, 390 US 974, 19 L Ed 2d 1191 

68. US —Petition of Wood, CANY, 230 F2d 197 
—Hudgins v Mockingbird, Inc, DCVa, 282 
F Supp 367. 

69. US—Petition of Kahulut R Co, DC Hawaii, 
214 F Supp 789 

70. U S —Petition of Oskar Ttedemann & Co, C A 
Del, 367 F 2d 498, cert den 87 S Ct 953, 957, 
386 US 932, 17 LEd 2d 805, reh den 87 SCt 
1303, 386 US 1000, 18 LEd 2d 354 
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78. U S —Petition of Midwest Towing Co, D C Ill, 
203 F Supp 727, affd, C A, 317 F 2d 270—U S 
v Sandra Sc Dennis Fishing Corp, C A Mass , 372 
F 2d 189, cert den 88 S Ct 48, 52, 389 U S 836, 
19 LEd2d 98—In re Chinese Mantime Trust, 
Ltd, C A N Y., 478 F 2d 1357, cert den 94 S Ct 
894, 414 U S 1143, 39 L Ed 2d 98 
Me—Portland Pipe Line Corp v Environmental Imp 
Commission, 307 A 2d 1, app dism 94 S Ct 532, 
two cases, 414 U S 1035, 38 L Ed 2d 326 

Action for maintenance and cure not subject to 
limitation 

US—Hugncy v Consolidation Coal Co, D CPa, 345 
F Supp. 1079 

81. U.S.—Wong v. Utah Home Fire Ins Co, D C 
Hawaii, 167 F Supp 230—Ouillot v Cenac Tow¬ 
ing Co, C A.U., 366 F 2d 898. 

The owner of a vessel which, due to 
its own negligence in part, was sunk in 
a navigable channel thereby obstruct¬ 
ing it, is not entitled to a limitation of 
its liability to the United States for 
wreck removal 885 

88.5. U.S—In re Pacific Far East Line, Inc., DC 
Cal, 314 F.Supp 1339, affiL, CA., 472 F2d 
1382—In re Scranton Industries, Inc, D C N Y., 
358 F.Supp 7. 

89. U.S.—Murray v New York Cent. R Co, C.A 
N Y., 287 F 2d 152, 87 A.L.R 2d 681, cert, den 81 
SCt. 1674, 366 U.S 945, 6 LEd.2d 856—U.S v 
Sandra Sc Dennis Fishing Corp, C.A,Mass, 372 
F.2d 189, cert, den 88 S.O. 48, 52, 389 U.S 836, 
19 L.Ed.2d 98. 

Owner not entitled to exoneration 

U, a—Petition of Canal Barge Co., DC Mias, 323 
F.Supp. 805, affd. in part, revd. m part on oth 
grds, C.A., 480 F,2d 11, op. am. on oth grds 513 
F.2d 911, cert. den. 96 S,Ct. 71, two cases, 423 U.S 
84a 46 L.Ed.2d 60. 
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91. U.3.—U.S v. The Holland, D CMd„ 151 F.Supp. 
772 

96, U.S.—In re The Trojan, D.CCal, 167 F.Supp. 
576—Petition of Shaver Trnntp. Co., D C Or., 287 
F.Supp. 339. 

97. U.S.—Petition of Marina Mercante Nicaraguense, 
SA., C A.N.Y., 364 F,2d 118, cert. den. 87 S.Ct 
710, 383 US, 1005, 17 L.Ed2d 544, reh den. 87 
S.Ct, 831, 386 U.S 929, 17 L.Ed.2d 803. 

§ 244. Privity of Knowledge and 
Personal Acts or Omissions 
of Person Seeking Limita¬ 
tion 
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D C Ark, 336 F Supp 748 
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F 2d 956, reh den 348 F 2d 868, cert dism in part 
86 S Ct 525, 382 U S 967, 15 L Ed 2d 463, cert 
den in part 86 S Ct 538, 382 U S 974, 15 L Ed 2d 
465 
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21. U S —Petition of New York Trap Rock Corp, 
DCNY, 172 F Supp 638—Moore-McCorraack 
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Beatty, Inc , C A Fla, 293 F 2d 474—Moran Tow¬ 
ing & Transp Co v M/S Hoperange, DC La, 
226 F Supp 1018 Affd , C A, 345 F 2d 451—Peti¬ 
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Cert dism in part 86 S.Ct 525, 382 U S 967, 15 
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387 F2d 623, cert den 88 Sa 1638, 390 US 
1040, 20 L Ed 2d 302—Sylve v E W Gravolet 
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Parham, D C Ark f 336 F Supp 748 

34. U S —Rice v New York Trap Rock Corp, D C 
NY, 198 FSupp 346, affd, CA, 294 F2d 272 
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• 495 F 2d 911 
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Towing Co, D C Or, 193 F Supp 14—Petition of 
Kinsman Transit Co, GA N Y, 338 F 2d 708, 
cert den 85 SCt 1026, 380 US 944, 13 LEd2d 
963 

Duty to enforce compliance with instructions 

US —Avera v Flonda Towing Corp, CAFla, 322 
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F 2d 868, cert dism. in part 86 S Ct 525, 382 U S 
967, 15 L Ed 2d 463, cert den m part 86 SCt 
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160 F.Supp 833. 
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86. Radar 
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392 FSupp, 96 
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F.2d 423—Petition of Trawler Weymouth, Inc., 
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S 2d 290, 69 Misc 2d 749, affd 342 N Y S 2d 639, 
41 A D 2d 805 


page 1225 

9. US —Petition of U S Dredging Corp , CANY, 
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FSupp 834 

Barge and tug 

U S —Trexler v Tug Raven, D C Va , 290 F Supp 429, 
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16. U S —Avera v Florida Towing Corp, C A Fla, 
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D. C Md„ 323 F.Supp 907 
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F.Supp 872^ 

(2) Barge held separate from its tug 


Not treated as unit until fault determined 

U S —Petition* of Lake Tankers Corp, DCNY, 132 
FSupp 504 

Where both vessels at fault 
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F.2d 573, adhered to 238 F.2d 783, affd. 77 S.Ct. 
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39. U.S.—In re Midland Enterprises, Inc, DC Ohio, 
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cert. den. 89 SO 627, 393 US 1020, 21 LEd2d 
564. 


41. US—The Mandu, CC AN Y, 102 F2d 459— 
Petition of Chadade SS Co, DC Fla, 266 
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U.S,—Petition of Russell Bros Towmg Co, DCNY, 
199 F Supp 442 

Transfer of venue for convenience 
US—In re US Coast Guard Vessel CG-95321, D.C 
N H , 221 F Supp 163 

57. U S —Petition of Texas Co., C A N Y, 213 F 2d 
479, ccrt. den 75 S.Ct 52, 348 U.S 829, 99 )LEd 
623, petition den, C.A, 220 F 2d 744—Petition of 
Oskar Tiedemann A Co., C A.DcL 259 F 2d 605. 

Proceeding not transferred 
US—Petition of Baker-Whiteley Towing Co., DC 
Md, 145 F Supp 904—Petition of Alamo Chemi¬ 
cal Transp Co, D.C,Tex, 323 F.Supp. 789 

59. Actual jurisdiction of person of owner not 
required 

U.S —Petition of Russell Bros. Towing Co, D C.N.Y, 
199 FSupp 442 

61. U.S —Petition of Russell Bros Towing Co, D C 
N.Y, 199 F.Supp 442—In re Bloomfield S.S. Co.. 
DCLa,, 227 FSupp. 615, affd., C.A., 363 F,2d 
872, cert den. 87 $.Ct. 864, 386 U $, 913, 17 
L.Ed 2d 785 

Statute allowing transfer held inapplicable 

U S —New Jersey Barging Corp v T.A D. Jones Sc Co, 
DCNY., 135 F.Supp 97. 

62. U.S—Petition of Diesel-Tanker A.C Dodge, 
D.C.N.Y., 117 RSupp. 216. 

A charter of the vessel need not insti¬ 
tute the proceedings in the district 
where the owner has been sued. 635 

63,5* U.S.—Petition of Russell Bros. Towing Co., 
D.C.N Y„ 199 F.$upp. 442 
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66. U.S.—Petition of Tnnidad Coip., D,CVa„ 238 
FSupp 928. 
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§ 251. -Effect on, and Enjoin¬ 

ing Other Proceedings 

Library References 
Shipping <3»209(1%). 

70. U S —Petition of Southern S S Co, D C Del, 132 
FSupp 316—Lake Tankers Corp v Henn NY, 
77 S Ct 1269, 354 US 147, 1 LEd 2d 1246, reh 
den 77 S Ct 1421, 354 U S 945, 1 L Ed 2d 1543 

jmitation-before-direct-action principle 

J S —Alcoa S S Co v Charles Ferran & Co, D C La , 
251 F,Supp 823, affd, CA, 383 F2d 46 

)irect action permitting suit against insurer 
J S —Etna v Compagnie Generate Trasatlantique, D C 
Puerto Rico, 353 FSupp 1286 
r l. U S —Petition of Tnnidad Corp, CANY, 229 
F 2d 423—Petition of Wood, C A N Y, 230 F 2d 
197—Coleman v Jahncke Service, Inc, C A La, 
341 F2d 956, 348 F2d 868 
3r—Cooper v Allison, 412 P2d 356, 243 Or 179 
Showing held insufficient 
J S —Texas Gulf Sulphur Co v Blue Stack Towing 
Co, CAFla, 313 F2d 359 
11, U.S —New Jersey Barging Corp v T A D Jones 
& Co, DCNY, 135 FSupp 97—In re Moore, 
D.C Mich , 278 F.Supp. 260. 

13, U S.—Petition of Texas Co,CANY,213F2d 
479, cert den 75 S.Ct 52, 348 US 829, 99 L Ed 
653, petition den, C.A, 220 F.2d 744—In re 
Victory Towing Co., DC Miss., 219 FSupp, 119 
77. US —Forty-Nine Transfer Corp v The Mormac- 
jinde, D.C.N Y, 199 F.Supp 446 

Extraterritorial effect of limitation 
judgments . A limitation judgment 
does not have an extraterritorial effect 
and claimants who abstain from filing 
damage claims against vessel owners 
in United States courts are free to 
pursue actions in foreign tribunals. 795 

79.5. U S —Matter of Bowoon Sangsa Co, Ltd, C A, 
Guam, 720 F.2d 595 
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In a proper case a restraining order, 
entered in limitation proceedings, may 
be lifted to enable a claimant to pro¬ 
ceed in the forum of his choice. 80,1 


80,1. U.S —Petition of Marsuerte Compama Naviera, 
S.A., D.CN Y, 252 F.Supp. 279 


Where petitioner In limitation proceedings is 
fully protected 

0) Restraining order was lifted to permit proceeding 
In i state court. 

US.—Petition of Lake Tankers Corp., D.CN Y , 137 
F.$upp. 311, mod on oth grds„ CA., 232 F2d 
573, adhered to 235 F.2d 783, affd. 77 S.Ct. 1269, 
354 U,$ 147, 1 L Ed 2d 1246, reh den. 77 S Ct 
1421, 354 US. 945, 1 L.Ed.2d 1543—Petition of 
Trawler Weymouth, Inc, DC Maas, 223 F Supp 
161, 

(2) The federal district court, however, retained juris¬ 
diction of limitation proceedings In event petitioner’s 
right to limit liability should be questioned. 

US,-Petition of Lake Tankers Corp., D.C.N.Y., 137 
F.Supp 31l» mod. on oth, grds., CA., 232 F.2d 
573, adhered to 235 F.2d 783, affd. 77 S.Ct. 1269, 
354 U.S. 147, 1 L.Ed.Id 1246, reh. den. 77 S.Ct. 
1421, 354 U.S. 945, 1 l,Ed.2d 1543. 


Effect of permitted state court proceeding on 
ieanee in limitation proceeding 
U.S.—Avera v, Florida Towing Corp., CA.FU,, 322 
F.2d 155. 

81. U1—Petition of A/S J. Ludwig Mowinckels Re¬ 
ded, D.C.N.Y., 268 F.Supp 682, affd. C.A., 422 
F.2d 728, 


82. U S —Petition of Wood, C A N Y, 230 F 2d 197 
—Petition of Reading, D C N Y, 169 F Supp 165, 
affd , C A , 271 F 2d 959—Diacon-Zadeh v Deni* 
zyollan, C A Pa , 196 F 2d 491—Guillot v Cenac 
Towing Co, CALa, 366 F2d 898—Torres v 
Interstate Fire & Cas Co , D C Puerto Rico, 275 
F Supp 784—In re Underweser Reederei, Gmbh, 
DCFla, 296 FSupp 733, affd, CA, 428 F2d 
888, adopted 446 F 2d 907, vac on oth grds 92 
SCt 1907, 407 US 1, 32 L Ed 2d 513, mand 
conf to 464 F 2d 1395—In re Unterweser Reeder¬ 
ei, GMBH, C A Fla, 428 F 2d 888, op adopted 
446 F 2d 907, vac on oth grds 92 S Ct 1907, 407 
US 1, 32 L Ed 2d 513, mand conf to 464 F 2d 
1395 

83. Concession by litigant as to right to limit 
liability 

(3) Other cases 

US—George J Waldie Towing Co v Ricca, CA 
N Y, 227 F 2d 900 

Not violation of statute prohibiting federal 
court injunction of state proceedings gener¬ 
ally 

US—Beal V Waltz, C A Fla, 309 F 2d 721 

84. US —Petition of Republic of (South) Korea, D C 
Or, 175 F Supp 732—Humble Oil & Refining Co 
v M/V John E Coon, DC La, 207 FSupp 
45—In re Bloomfield SS Co, DC La, 227 
FSupp 615, affd , C A, 363 F 2d 872, cert den 
87 S Q 864, 386 U S 913, 19 L Ed 2d 785—Peti¬ 
tion of A/S J Ludwig Mowinckels Reden, D C 
NY, 268 FSupp 682, affd CA, 422 F2d 728 

86. U S —Lake Tankers’ Corp v Henn, NY, 77 
S O 1269, 354 U S 147, 1 L Ed 2d 1246, reh 
den 77 S a 1421, 354 US 945, 1 L Ed 2d 
1543—Star Bnck Corp v Johnson, C A N Y, 262 
F2d 251—Petition of Follett, DC Tex, 172 
F Supp 304—Pershing Auto Rentals, Inc v Gaff¬ 
ney, C A,Fla, 279 F 2d 546—Moore-McCormack 
Lines, Inc v Richardson, CANY, 295 F2d 
583, 96 A L R 2d 1085, cert den 82 S Ct 606, 
368 U S 989, 7 L Ed 2d 526, cert den 82 S Ct 
1577, 370 U S 937, 8 L Ed.2d 806, reh. den 82 
S Ct 1580, 370 U S 965, 8 LEd 2d 835 

87. U S —Petition of Follett, D C Tex, 172 F Supp 
304—Fecht v Makowski, C A Fla, 406 F 2d 721 
—In re Sincere Nav Corp, D C La, 317 F Supp 
1 . 

88. U.S—Pershing Auto Rentals, Inc v Gaffney, 
C A Fla, 279 F.2d 546 

Waiver by claimant of right to challenge settle¬ 
ments 

U S —Petition of Tnnidad Corp , CANY, 229 F 2d 
423—Petition of Texas Co , D C N Y , 116 F Supp 
915, affd, C A, 213 F 2d 479, cert den 75 SO 
52, 348 U S 829, 99 L Ed 653, petition den 220 
F 2d 744—Petition of Poling Holding Corp, D C 
NY, 120 FSupp 890—Petition of Texas Co, 
C.A, 220 F 2d 744 


page 1238 

90. U S.—Petition of Wood, CANY., 230 F.2d 197. 

91. U.S —Guillot v, Cenac Towing Co, C A La, 366 
F 2d 898—Petition of A/S J. Ludwig Mowinckels 
Reden, DCNY., 268 F.Supp 682, afld CA, 
422 F 2d 728—Petition of Bloomfield S.S. Co, 
C A N.Y., 422 F.2d 728. 


Offensive weapon 

Shipowner cannot, by injunction, turn limitation pro* 
ceedings into offensive weapon. 

U.S.—Beal v. Waite, C.A. Fla,, 309 F 2d 721. 


U.S,—China Union Lines, Limited v A O An¬ 
dersen A Co, GATex., 364 F2d 769, cert, den 
87 S.Ct, 955, two cases, 956, 386 US. 933, 17 
LEd,2d 805, reh, den. 87 SCt. 1301, 386 U.S 

999, 18 LEd,2d 353, and 87 S a 1302, 386 U.S, 

1000, 18 LEd,2d 353, reh den 88 S.Ct 1015, 390 
US. 974. 1? LEd 2d 1191—Gpillot v. Cenac 
Towing Cp„ C*U, 3M F.2d M-m* 
A/S J. Ludwig Mowinckels Reden, D.C N Y , 268 
F.Supp 682 , affd C A, 422 F.2d 728 
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93. U S —Petition of Lake Tankers Corp, C A N-Y, 
232 F 2d 573, adhered to 235 F 2d 783, affd 77 
SG 1269, 354 US 147, 1 LEd 2d 1246, reh 
den 77 SCt 1421, 354 US 945, 1 LEd2d 
1543—Petition of US, DCNC, 237 FSupp 
434, affd, CA, 346 F 2d 449, cert den 86 SCt. 
163, 382 US 878, 15 LEd 2d 119—Mecom v 
Shell Oil Co, CALa, 376 F2d 31—In re Lady 
D, C A Mich, 416 F 2d 454 

Preliminary determination as to adequacy of 
fund 

US—Petition of Tnnidad Corp, CANY, 229 F2d 
423 

Modification on condition 

US—Petition of Tnmdad Corp, CANY, 229 F2d 
423 

Modification not permitted where claims exceed 
fund 

U S —Pershing Auto Rentals, Inc v Gaffney. c A Fla., 
279 F 2d 546 

Modification not permitted under circumstances 

U S —Petition of Read, D C Fla, 200 F Supp 504, 
affd, CA, 309 F2d 455 

94. US—The AC Dodge v J M Carras, Inc, 
CANY, 218 F2d 911—Petition of Wood, CA 
N.Y, 230 F 2d 197 

Motion or proper pleading necessary 

U S —Petition of Southern S S Co, D C Del, 132 
FSupp 316 

Motions on other grounds not precluded by 
order reversing modification 

U S —Petition of Tnnidad Corp, CANY, 229 F 2d 
423 

95. U S —Petition of Boraks, D C Mass, 142 F Supp 
364 

§ 252. -Notice and Filing and 

Withdrawing Claims; In¬ 
tervention and Bringing in 
Parties 

97. Notice of claim held sho\ u 

U S —Petition of Allen N Spooner & Sons, Inc, D C 
N Y, 148 F Supp 181 Affd, C A, 253 F.2d 584, 
cert dism 79 SCt 9, 358 US 30, 3 LEd-2d 48 

1, US—Petition of Tnnidad Corp, DCVa, 238 
FSupp 928 
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21. U S —Greater New Orleans Expressway Commis¬ 
sion v Tug Clanbel, DC La, 222 FSupp 521, 
affd, C A, 342 F2d 956, reh den. 348 F2d 868 
Cert dism in part 86 S Ct 525, 382 U S 967, 15 
L Ed 2d 463, cert den m part 86 S Ct 538, 382 
US 974, 15 L Ed 2d 465. 

24. US—Petition of Flinch uni, DCMd., 303 
FSupp. 971—Parham v Pdegrm, C A Ark, 468 
F2d 719—In re Industrial Transp Corp, DC 
NY, 344FSupp 1311 

Discretion held not abused 

U S —Texas Gulf Sulphur Co v Blue Stack Towing 
Co, CAFla, 313 F2d 359 

Other advantages 

US—Texas Gulf Sulphur Co v Blue Stack Towing 
Co„ CAFla., 313 F2d 359 

25. Rights of parties not adversely affected 

US—In re Industrial Transp Corp, DCNY, 344 

FSupp 1311 

26. US-Petition of Wood, DCNY., 124 FSupp 
540, affd,, C A, 230 F 2d 197—Petition of Vermil¬ 
lion Towmg Corp, DCVa., 227 FSupp 933 

Denial of right to file held erroneous 

US—Jappmen v Canada SS Lines, Limited, CA 
Ohio, 417 F2d 189 

27. US—Petition of Esso Shipping Co, DCTex, 
121 FSupp 837—Texas Gulf Sulphur Co v Blue 
Stack Towing Co, C A.Fla., 313 F2d 359 
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33. Cross libel permitted 

US—Moore-McCormack. Lines, Inc v McMahon, 
CANY, 235 F2d 142 

The parties to a limitation proceed¬ 
ing have the right to avail themselves 
of normal third-party practice and pro¬ 
cedure. 335 

33.5. U S —Petition of Sandra & Dennis Fishing 
Corp, DC Mass, 227 FSupp 620—Petition of 
Klarman, D C Conn, 270 F Supp 1001 

§ 253. — Consolidation of Pro¬ 
ceedings 

33. U.S —Petition of Healing & Son, Inc, D C N J, 
124 FSupp 46 

Severance of issues not required 

US—In re Alva SS Co, DCNY, 262 FSupp 328 
39. US —Petition of Moore-McCormack Lines, Inc , 
D.CNY, 147 FSupp 816—Val Marine Corp v 
Costas, C A N Y, 256 F 2d 911—Pennell v Read, 
C A Fla, 309 F 2d 455—Texas Gulf Sulphur Co 
v Blue Stack Towing Co, C A Fla, 313 F 2d 359 

§ 254. -Pleading, Proof, Issues, 

and Variance 

Library References 
Shipping <$=>209(3) 

41. US—Petition of Wood, DCNY, 124 FSupp 
540, affd, CA, 230 F2d 197—Blackler v F 
Jacobus Transp Co, C A N Y, 243 F 2d 733— 
Petition of Tanker Hygrade No 18, Inc, DC 
NY, 172 FSupp 500—Petition of New York 
Trap Rock Corp, DCNY, 172 FSupp 638— 
Petition of A/S J, Ludwig Mowinckels Reden, 
DCNY., 268 F.Supp 682, affd. CA, 422 F2d 
728 

Requirements stated 

US—Petition of Russell, DCNY, 188 FSupp 101 
Absence of copy of charter party agreement 
US.—In re Barracuda Tanker Corp, DCN.Y, 281 
F Supp 228, remd, C A, 409 F 2d 1013 
42, U S —Star Bnck Corp v Johnson, CANY, 262 
F2d 251—Petition of Follett, DC Tex, 172 
FSupp 304—Petition of Tanker Hygrade No 18, 
Inc, DCNY, 172 FSupp 500 

Petition held insufficient 

US.—Petition of U.S. D.CMass, 255 FSupp 737, 
affd. in part and set aside m part on oth grds, 

C. A., 372 F2d 189, cert den 88 S.Ct, 48, 52, 389 
U.S. 836, 19 L Ed 2d 98 

The Federal Rules of Civil Procedure 
set forth the specific requirements of 
the complaint. 433 

43.5. Federal Rules of Civil Procedure, Supplemental 
Admiralty and Mantime Rule F, 28 USCA. 

Motion for more definite statement granted 
U.S.—In re Twenty Grand Offshore, Inc., D C Fla, 313 
F.Supp. 851 

page 1242 

47. U.S.—Petition of U S, C.A Del., 367 F.2d 505, 
cert den. 87 SCt 953, 386 US 932, 17 LEd.2d 
805, 
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53. U Kutger v. US., DC Fla., 169 F.Supp 104 
—Federazione Italians Dei Consorzi Agran v. 
Mandask Compania De Vapores, S A, D C N.Y,, 
223 F.Supp. 206, affd in part and revd in part on 
oth. grds., C.A., 342 F.2d 215—Ohio River Co, v. 
City of Wheeling, D,C W.Va, 225 F.Supp 733- 
Petition of Indiana Farm Bureau Co-op. Ass'n, 

D. GltU 235 FSupp. 800—Federazione Italiana 
Dei Consorzi Agran v Mandask Compania De 


Vapores, S A, D C N Y, 284 F Supp 356, affd in 
part, revd in part on oth grds 388 F 2d 434, cert 
den 89 S Ct 92, 393 U S 828, 21 L Ed 2d 99—In 
re Twenty Grand Offshore, Inc, DC Fla, 313 
F Supp 851—Baham v Atlantic, Gulf & Pac Co , 
D C Pa, 333 F Supp 680 

It is provided in the Federal Rules of 
Civil Procedure, that if a claimant in a 
limitation of liability proceeding de¬ 
sires to contest either the right to ex¬ 
oneration from or the right to limita¬ 
tion of liability he shall file and serve 
an answer to the complaint unless his 
claim has included an answer 655 

65.5. Federal Rules of Civil Procedure, Supplemental 
Admiralty and Mantime Rule F(5), 28 USCA 

66. Single answer to multiple claims not preju¬ 
dicial 

U S —Blunk V Wilson Line of Washington, Inc, DC 
Ohio, 341 FSupp 1345 

71. US—Deep Sea Tankers, Limited v The Long 
Branch, CANY, 258 F2d 757, cert den 79 
SCt 316, 358 US 933, 3 L Ed 2d 305, reh den 
79 S Ct 578, 359 U S 921, 3 L Ed 2d 583—Mur- 
ray v New York Cent R Co, DCNY, 171 
F Supp 80—Murray v New York Cent R Co , 
CANY, 287 F 2d 152, 87 A L R2d 681, cert 
den 81 SO 1674, 366 US 945, 6 L Ed 2d 856 

72. U S —Yates v Dann, D C Del, 167 F Supp 882 
—Kutger v. U S, D C Fla, 169 F Supp 104- 
Odegard v E Quist, Inc, DCNY, 199 F Supp 
449—Baham v Atlantic, Gulf & Pac Co , D C 
Pa, 333 FSupp 680 

74. U S —Baham v Atlantic, Gulf & Pac Co, D C 
Pa, 333 F.Supp 680 

75. U S—Odegard v E Quist, Inc , D.C N Y., 199 
FSupp 449 
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77. Petitioner’s right to receive answer 

(2) Other cases 

U.S —New Jersey Barging Corp v T.A D Jones & Co, 
D C N Y, 135 F Supp. 97 

92. Order extending time to file answer held 
proper 

U.S —Petition of A/S J Ludwig Mowinckels Reden, 
DCN.Y, 268 FSupp 682, affd CA, 422 F2d 
728 

93. U S.—Petition of A/S J Ludwig Mowinckels Re¬ 
den, DCNY, 268 FSupp 682, affd. CA., 422 
F2d 728 
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1. US —Petition of Moore-McCormack Lines, Inc., 
DCNY, 147 FSupp 816 

§ 255. ~~ Evidence 
Library References 
Shipping <$»209(3). 
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18. Seaworthiness 

(1) US.—Walker v Hams, C A,La, 335 F2d 185, 
cert den 85 S.Ct. 326, 379 US 930, 13 L,Ed2d 
342—Walston v. Lambertsen, C A Wash, 349 F 2d 660, 
cert, den 86 S Ct. 553, 382 US. 980, 15 LEd,2d 470. 

(2) US—In re Marine Sulphur Transport Corp,, 
DCN.Y., 312 F.Supp. 1081, affd in part, revd. in part 
on oth grds., C.A, 460 F 2d 89, cert den 93 S.Ct 318, 
326, 409 U.S 982, 34 L.Ed.2d 246 

Negligence 

(3) Other matters 

U S —In re G.b.R.M S Caldas, D C Pa, 350 F.Supp 
566, affd., C.A, 485 F.2d 678, 680. 

N.Y —Petition of Rice, C A N.Y, 294 F 2d 272. 


19. U S —Petition of Bogan, D C N J, 103 F Supp 
755—In re Sasser, D C Ga, 314 F Supp 847—In 
re Parham, D C Ark, 336 F Supp 748 
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21. US—In re Sasser, DCGa, 314 FSupp 847 

22. U S —Petition of Bogan, supra, n 19—Petition of 
US, DCNY, 105 FSupp 353, remd on oth 
grds, CA, 201 F2d 281—Waterman SS Corp 
v Gay Cottons, C A Cal, 414 F 2d 724 

23. US —Hudgms v Mockingbird, Inc, DC Va, 282 
FSupp 367—Petition of Long, DCNY, 295 
FSupp 857, affd, CA, 439 F2d 109—In re 
Marine Sulphur Transport Corp, DCNY, 312 
FSupp 1081, affd in part, revd. in part on oth 
grds, CA, 460 F2d 89, cert den 93 SCt 318, 
326, 409 U S 982, 34 L Ed 2d 246—In re Parham, 
D C Ark, 336 F Supp 748—In re Marine Sulphur 
Queen, C A N Y, 460 F 2d 89, cert den 93 S Ct 
318, 326, 409 U S 982, 34 L Ed 2d 246 

24. US —Petition of SC Loveland Co, DCPa, 170 
FSupp 786 

Violations of statutory regulations 
(6) U S —In re Marine Sulphur Transport Corp, 
DCNY, 312 F Supp 1081, affd in part, revd in part 
on oth grds, C A, 460 F 2d 89, cert den 93 S Ct 318, 
326, 409 U S 982, 34 L Ed 2d 246 

page 1248 

25. US—In re Marine Sulphur Transport Corp, 
DCNY, 312 F Supp. 1081, affd in part, revd in 
part on oth grds, C A, 460 F 2d 89, cert den 93 
S Ct 318, 326, 409 U S 982, 34 L Ed 2d 246—Pe¬ 
tition of Long, C A N Y, 439 F 2d 109 

Privity or knowledge 

(1) US—States SS Co v US, CA.Or, 259 F2d 
458, cert, den 79 SCt 316, 358 US 933, 3 LEd 2d 
305, reh den 79 SCt 579, 359 US 921, 3 L Ed 2d 
583—Navegacion Castro Riva, S A of Panama v The 
Nordholm, DC La, 178 FSupp., 736, affd, C A, 287 
F2d 398—Application of Theisen, DCNY, 349 
FSupp. 737 

28. US—In re Black Sea SS Co, DCCanal Zone, 
382 F.Supp 907 

29. U.S.—Gosnell v US., CAMd, 262 F2d 559— 
Verbeeck v Black Diamond S.S Corp, C A N Y, 
269 F 2d 68, cert den 80 S Ct 374, 361 U S 934, 
4 L.Ed 2d 355, cert den, 80 S a 374, 361 U.S. 
934, 4 L.Ed 2d 355—Petition of Bmstock, D C 
N Y, 213 F.Supp. 909, afTd., C A, 330 F 2d 267, 

33. US —Petition of Bogan, supra, n 19—In re Bal- 
lantrae, Inc., D.C.N.J, 104 F.Supp 1, affd., CA, 
208 F 2d 346—Petition of U S., supra, n 22—Peti¬ 
tion of Ointon, DC.Mass, 195 FSupp. 165—Pe¬ 
tition of Trawler Snoopy, Inc, D.C.Me, 268 
FSupp 951—Petition of Long, DCN.Y., 293 
F Supp 172, affd, C A, 439 F.2d 109—Petition of 
U.S, DCNC, 303 FSupp 1282—In re Marine 
Sulphur Transport Corp, D.C N.Y, 312 F.Supp. 
1081, affd. in part, revd m part on oth. grds, 
CA., 460 F2d 89, cert den 93 S.Ct 318, 326, 
409 US 982, 34 L.Ed.2d 246. 

Negligence 

U.S—Walston v Lambertsen, C.A Wash, 349 F2d 
660, cert den 86 SCt 553, 382 U.S. 980, 15 
L.Ed 2d 470-In re Parham, D.C Ark, 336 
FSupp. 748 

Unseaworthiness 

US.—Walston v Lambertsen, CA,Wash., 349 F.2d 
660, cert. den. 86 S.Ct. 553, 382 US. 980, 15 
L.Ed.2d 470—U S. v. Soriano, CA.Wash, 366 
F2d 699 
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35, U S —Petition of U.S., supra, n. 22—Petition of 
Boat Demand, Inc, D.C,Maw., 174 F.$upp. 668. 

Burden held not satisfied 
U.S—In re G b.R.M.S. Caldas, D.C.Pa., 350 F.Supp 
566, afTd, C.A, 485 F.2d 678, 680 

36. US.—The YFNX-6, DC.Md„ 156 FSupp 325, 
affd, CA, 262 F,2d 559—U.S. v. Soriano, C.A 
Wash., 366 F.2d 699—Northern Fishing & Trad* 
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ing Co, Inc v Grabowski, C A Wash, 477 F 2d 
1267, cert den 94 S Q 597, 414 U S 1079, 38 
L Ed 2d 485 

Loss by fire 

Claimants in shipowner’s action for exoneration from 
or limitation of liability for damage to cargo because of 
fire aboard ship failed to carry burden of showing that 
alleged failure to have certain types of fire fighting 
equipment on board or their improper placement caused 
the loss by fire 46 U S C A §§ 182, 183 
US—In re GbRMS Caldas, DCPa, 350 FSupp 
566, affd C A, 485 F 2d 678, 680 

39. US—Petition of Reliance Marine Transp A 
Const Corp, surpa, n 25 

40. US .■—In re Ballantrae, Inc, supra, n 33 
Evidence held sufficient to show particular mat¬ 
ters 

U S —Waterman S S Corp v Gay Cottons, C A Cal, 
414 F2d 724—Petition of US., DCNC, 303 
F.Supp 1282 

Evidence held insufficient to show particular 
matters 

U.S —Petition of Oskar Ticdemann A Co, D C Del, 
179 FSupp 227, motion den 183 FSupp 129, 
affd, C.A., 289 F 2d 237 

Right to limitation in general 

(1) US—Griffith v Gardner, C.ACal, 196 F2d 
698—British Transport Commission v US„ CAVa, 
230 F.2d 139, cert den 77 SCt 60, 352 U.S 838, 1 
L.Ed 2d 56, affd 77 S Ct 1103, 354 U.S. 129, l L Ed 2d 
1234—Timur Fishing Corp v Cap’n Bill, Inc, D.C 
Mass., 160 F.Supp 563—Petition of Clinton, DC 
Mass., 195 F.Supp 165—Walston v Lambertsen, C A 
Wash , 349 F 2d 660, cert. den. 86 S Ct 553, 382 U S 
980, 15 L.Ed 2d 470 

(2) U.S.—Rooney v Nuta, CA.Fla, 267 F2d 142, 
cert den 80 SCt. 156, 361 US 884, 4 LEd.2d 120 

(4) Other evidence. 

U.S.—Navegacion Castro Riva, S A. of Panama v. The 
Nordholm, DCLa, 178 F.Supp. 736, afTd., CA, 
287 F,2d 398 

Preponderance of evidence 

U.S.—Petition of Potomac San A Gravel Co, D C.Md, 
253 FSupp. 268. 
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45. U.S—Petition of Val Marine Corp., DCNY, 
145 F.Supp. 551. 

44. Privity or knowledge held shown, etc. 

U.S —Moran Towing A Transp Co. v M/S Hoperange, 
D.C.La., 226 F.Supp. 1018, affd,, C.A., 345 F.2d 
451—Olympic Towing Corp. v. Ncbel Towing Co, 
C A.La., 419 F.2d 230, oert. den. 90 S.Ct U20, 
397 U.$, 989, 25 L.Ed.2d 396. 

Privity or knowledge held not shown, etc. 

U.S.—Petition of Hocking, D.C.N.J., 158 FSupp. 620- 
Moore McCormack Lines, Inc. v. Armco Steel 
Corp., CA.N.Y., 272 F2d 873, reh. den. 276 F2d 
676, oert. den, 80 S Ct 1079, two cases, 362 U S 
990, 4 JL Ed,2d 1023—Petition of Read, D.C.Fla., 
224 F.$upp 241—Petition of U.S Dredging Corp, 
D.C.N.Y., 225 F.Supp. 730 

Uiweaworthy condition 

(3) U.S.—Hudgins v. Mockingbird, Inc., D.C Va., 
282 F.Supp. 367. 

Improper manning; incompetence 

(I) UA—Petition of Diesel Tanker A.C. Dodge, Inc., 
D.C.N Y„ 133 F.Supp. 510, affd., C.A., 234 F.2d 374, 
cert den. 77 $.Ct. 227, 228, 352 U.S. 928, 1 L.Ed,2d 

163, oert. den. 77 S.Ct. 228, 352 U.S. 929, 1 LEd 2d 

164. 
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47. U.S.—In re Mamie Sulphur Transport Corp*. 
D.C.N,Y., 312 F.Supp 1081, affd. in part, revd. in 
part on oth. grds., C.A, 460 F,2d 89, cert. den. 93 
S.a. 318, 409 U.S. 982, 34 L.Ed.2d 246 

Nedlflenea of owner 

U.S.—Petition of Rend. D.C.FU. 224 ESupp. 241 


(2) Evidence held sufTicient to show negligence of 
owner 

US—Petition of Wood, DC Mo, 145 FSupp 848, 
affd , C A , 245 F 2d 306—Petition of Trawler 
Snoopy, Inc, DC Me, 268 FSupp 951—Loc- 
Wood Boat A Motors, Inc v Rockwell, C A Mo, 
245 F 2d 306—Petition of Trans-Pacific Fishing & 
Packing Co, DC Wash , 152 FSupp 44 

Negligence of master 

(1) US—Petition of Wood, DC Mo, 145 FSupp 
848, affd, CA, 245 F2d 306—Loc-Wood Boat A 
Motors, Inc v Rockwell, C A Mo, 245 F 2d 306—Em¬ 
pire Seafoods, Inc v Anderson, C A Fla, 398 F 2d 204, 
cert den 89 SCt 449, 393 US 983, 21 LEd 2d 444 

(3) U S —Petition of Diesel Tanker A C Dodge, Inc, 
CANY, 234 F 2d 374, cert den 77 S Ct 227, 352 
U S 928, 1 L Ed 2d 163 and 77 S Ct 228, 352 U S 929, 

1 L Ed 2d 164—Petition of the A C Dodge, Inc, D C 
NY, 173 F.Supp 906, affd , C A, 282 F 2d 86 

(5) Other instances 

U S —Petition of Trans-Pacific Fishing & Packing Co, 
D C Wash , 152 F Supp 44 

Concurrent negligence of owner and operator 
US—Petition of Oskar Tiedemann & Co, CADel, 
289 F 2d 237 

48. Evidence held sufficient 

(1) US—Petition of US, 131 FSupp 712, affd in 
part and revd in part on oth grds, C A, 230 F 2d 139, 
cert, den 77 S Ct 60, 352 U S 838, 1 L Ed 2d 56, affd 
77 S Ct 1103, 354 U S 129, 1 L Ed 2d 1234—Oliver J 
Olson A Co. v The Marine Leopard, DC Cal, 152 
F.Supp 197, affd, CA, 279 F2d 662, cert den 81 
SO 171, 364 US 881, 5 LEd 2d 103—Petition of 
Read, DC Fla, 224 FSupp 241 

(5) To show that both vessels were at fault 
U.S—Pearson v Heiser, C A Cal, 411 F 2d 616 

(6) Other matters 

U S —Cenac Towing Co. v Keystone Shipping Co, 
C A La, 404 F 2d 698 

Evidence held insufficient 

U.S —Petition of Diesel Tanker A C Dodge, Inc, D C 
N Y., 133 F Supp 510, affd., C A, 234 F 2d 374, 
cert, den, 77 S.Q 227, 228, 352 US 928, 1 
L Ed 2d 163, cert den 77 S Q 228, 352 U S 929, 

1 L.Ed 2d 164—Petition of Binttock, DCN.Y, 
213 FSupp 909, affd, CA, 330 F2d 267 

49. U S.—Petition of Central R Co of N J, D C 
NY, 121 FSupp. 813 

Evidence held sufficient 

(1) US—The Ballantrae, CANJ, 208 F2d 346— 
Petition of Trans-Pacific Fishing A Packing Co, D C 
Wash, 152 F Supp 44—Petition of Shaver Transp Co, 
D.C Or, 287 FSupp 339 

(2) US.—Petition of Shaver Transp Co, DCOr, 
287 FSupp 339 

(3) U S —Petition of Long, C A N Y, 439 F.2d 109 
Evidence held insufficient 

(1) U S —Petition of Trawler Snoopy, Inc, D C Me, 
268 FSupp 951 

(2) U.S —Petition of Cherokee Trawler Corp, D C, 
157 FSupp 414 

( 3 ) US.—In re Marine Sulphur Transport Corp, 
D CN Y„ 312 F Supp. 1081, affd in part, revd in part, 
C A, 460 F 2d 89, cert den 93 S Ct 318, 326, 409 U S 
982, 34 L Ed,2d 246 
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50. Evidence held sufficient 

(1) U.S.—Petition of Reliance Marine Transp A 
Const Corp, C A,Conn., 206 F 2d 240. 

(2) US—Petition of Wood, DC Mo, 145 FSupp 
848, affd, C.A, 245 F2d 306 

(3) Other cases 

U S —Petition of Diesel Tanker A C Dodge, Inc , D C 
NY., 133 F.Supp. 510, affd., CA, 234 F2d 374, 
cert den 77 SO. 227, 228, 352 US 928, 1 
L Ed 2d 163, cert den 77 S Ct 228, 352 U S 929, 
1 L.Ed 2d 164—In re Oil Transport Co , D C La, 
178 F.Supp 48, revd on oth grds, C A., 278 F.2d 
464, vac 81 SCt 911, 365 US 768, 6 LJBd2d 
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83—Petition of Oskar Tiedemann A Co, CA Del, 
289 F 2d 237 

SI. Evidence held sufficient 

(1) U S —Petition of Trans-Pacific Fishing A Packing 
Co, DC Wash, 152 FSupp 44 

55. Evidence held sufficient 

(1) US—Hudgins v Gregory, CAVa, 219 F2d 
255—Petition of Wood, DC Mo, 145 FSupp 848, 
affd, C A, 245 F 2d 306—Petition of Oskar Tiedemann 
A Co , D C Del, 179 F Supp 227, motion den 183 
FSupp 129, affd, CA, 289 F2d 237—Petition of 
Bloomfield SS Co, C AN Y, 422 F2d 728 

(6) To show no causal relation between underman¬ 
ning and navigation 

U S —Petition of Oskar Tiedemann A Co, C A Del, 
289 F2d 237 

56. US—Petition of Slabs A/S Jolund, DCNY, 
164 F Supp 12, revd on oth grds, C A, 269 F 2d 
68, cert den 80 SQ 374, two cases, 361 US 
934, 4 LEd 2d 355 

Evidence held sufficient 

U S —Petition of Landi, DCNY, 194 F Supp 353— 
Coleman v Jahncke Service, Inc, CALa, 341 
F 2d 956, reh den 348 F 2d 868, cert dism in part 
86 S Q 525, 382 U S 967, 15 L Ed 2d 463, cert 
den 86 SQ 538, 382 US 974, 15 LE<L2d 465 

(2) Other matters 

US—US v Sonano, C AWash, 366 F2d 699 

Unseaworthiness 

U S —Petition of Moore-McCormack Lines, Inc, D C 
NY, 164 FSupp 198, affd, CA, 272 F2d 873, 
reh den 276 F2d 676, cert den 80 S Ct 1079, 
two cases, 362 US 990, 4 LEd 2d 1023—Petition 
of Nueces County, Tex., Road Dist No 4, D C 
Tex, 174 F Supp 846—In re Oil Transport Co, 
DCLa, 178 FSupp 48, revd on oth grds, CA, 
278 F2d 464, vac. 81 SCt 911, 365 US. 768, 6 
LEd 2d 83 

Perils of the sea; weather 

(2) US—In re Marine Sulphur Transport Corp, 
DCNY, 312 FSupp 1081 Affd in part, revd in 
part on oth grds, C A 460 F 2d 89, cert den 93 S a 
318, 326, 409 US 982, 34 LEd 2d 246 

Evidence held insufficient 

U S —Holloway Concrete Products Co v Beltz-Beatty, 
Inc, C A Fla, 293 F2d474 
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57. Evidence held sufficient 

U S —The Ballantrae, supra, n 49—Petition of Trans¬ 
pacific Fishing A Packing Co, DGWash, 152 
FSupp 44 

58. U S —Tracy Towing Line v City of Jersey Qty, 
D C N J, 105 F Supp 910—Petition of J E Bren- 
neman Co, CAPa, 322 F2d 846 

59. Evidence held sufficient 

(2) To sustain claim to extent of damages 
U S —Petition of Banks, DCNY, 133 F Supp 276 

60. Evidence held sufficient 

US—Webster v Davis, DC Cal, 109 FSupp 149 

62. Evidence held sufficient 

(2) U S,—Petition of U S, supra, n 22 

Evidence held insufficient 

(1) US—In re GbRMS Caldas, DCPa, 350 
F Supp 566, affd , C A, 485 F 2d 678, 680 

§ 256. -Determination of Is¬ 

sues, Relief, and Decree 

Library References 
Shipping <s»209(1V2, 1%). 

63. US,—Petition of Wood, DCN.Y, 124 FSupp 
540, affd, CA, 230 F2d 197—Singer v Dorr, 
DCLa, 38 F.RD 167—Petition of Trawler 
Snoopy, Inc, D C Me, 268 F Supp 951 

Order of proof 

U S —Petition of Moore-McCormack Lines, Inc, D C 
NY, 147 FSupp 816 
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Hearing 

U S —Petition of Russell D C N Y, 188 F Supp 101 
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64. US—Petition of Robertson, DC Mass, 163 
FSupp 242 

67. US—Petition of Atlass, CAI11, 350 F2d 592, 
cert den 86 SQ 551, 556, 382 US 988, 15 
L Ed 2d 476, teh den 86 S a 884, 383 U S 923, 
15 L Ed 2d 679, motion den 86 SfCt 1336, 384 
US 914, 16 L Ed 2d 368, reh den 86SCt 1336, 
384 US 914, 16 L Ed 2d 368 

Other matters have been held to 
present questions for the trier of 
fact 735 

73.5. Whether negligence was proximate cause 
of loss for trier of fact 

U S —Petition of Slabs A/S Jolund, CANY, 250 F 2d 
777, cert den 78 SQ 772, 773, 356 US 933, 2 
L Ed 2d 763 

page 1255 

79. US—Slaten v Hopemount Shipping Co, CA 
La., 345 F 2d 451 

83. Remedy by independent suit 

US—Petition of Long, DCNY, 295 FSupp 857, 
affd, C A, 439 F 2d 109 

96, US —British Transport Commission v US, Va, 
77 S a 1103, 354 US 129, 1 L Ed 2d 1234 

88. US—Petition of New Jersey Barging Corp 
(Del), DCNY, 168 FSupp 925—Petition of 
Gulf Oil Corp, DCNY, 172 FSupp. 911 

89. US—Petition of New Jersey Barging Corp 
(Del), DCNY, 168 FSupp 925 

90. US—Petition of Pohng Holding Corp, DC 
NY., 120 FSupp 890 

92. U.S —Petition of Southern S S Co, D C Del, 135 
FSupp 358—Petition of Sause Bros Ocean Tow¬ 
ing Co, D C Or, 193 F Supp. 14 
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93. U S.—Petition of Sause Bros Ocean Towing Co, 
DC Or, 193 F.Supp 14 

5. U.S —Petition of Gulf OU Corp, D.C N Y, 172 
FSupp 911 

9. US—Petition of Oslcar Tiedemann & Co, CA 

Del, 367 F2d 498, cert den 87 SO 953, 957, 
386 US 932, 17 LEd2d 805, reh den 87 SCt 
1303, 386 U„S 1000, 18 L Ed 2d 354 

An order or decree in a limitation of 
liability proceeding is given mere do¬ 
mestic and not international recogni¬ 
tion. 95 

9.5. US-In re Bloomfield SS Co, D.C La., 227 
F.Supp. 615, affd, C A, 363 F2d 872, cert den, 
87 SCt 864, 386 US. 913, 19 LEd2d 785 

10. U.S — Petition of Oskar Tiedemann A Co, C,A 
Del., 367 F2d 498, cert den 87 SCt. 953, 957, 
386 U.S 932, 17 LEd.2d 805, reh den 87 S.Ct 
1303 386 US. 1000, 18 LEd2d354 
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15, U.S.—Petition of Manna Mercante Nicaraguense, 
SA., D.CN.Y, 248 FSupp 15, mod on oth 
grd*., C,A., 364F,2d 118, cert, den 87 SCt 710, 
385 U.S 1005, 17 LEd 2d 544, reh den. 82 SO 
851, 386 US 929, 17 L Ed 2d 803—Petition of 
Oskar Tiedemann A Co., C A Del., 367 F 2d 498, 
cert den, 87 SCt 953, 957, 386 US 932, 17 
LEd,2d 805, reh den 87 S.Ct 1303, 386 US. 
1000, 18 LEd.2d 354—In re S.$. Tropic Breeze, 
C.A.Puerto Rico, 456 F.2d 137. 

17. U.R—Prtitiott of Wood, D.C.N.Y., 124 FSupp. 
540, affd,, C.A., 230 F.2d 197—Petition of Lake 
Tankers Corp, D.C N.Y., 132 F.Supp 504—Peti¬ 
tion of Kinsman Transit Co, C.A.RY. 338 F.2d 
708, cart den. 83 S.Ct. 1026, 380 U.S. 944, 13 
L*Bd,2d 963. 


18. U S — Moore-McCormack Lines, Inc v Richard¬ 
son, CANY, 295 F2d 583, 96 ALR2d 1085, 
cert den 82 S Ct 606, 368 U S 989, 7 L Ed 2d 
526, cert den 82 SO 1577, 370 US 937, 8 
LEd 2d 806, reh den 82 SCt 1580, 370 US 
965, 8 L Ed 2d 835 

Tune of payment 

U S —Petition of Trinidad Corp, CANY, 229 F 2d 
423 

23. US —Petition of Kinsman Transit Co , C A N Y, 
338 F 2d 708, cert den 85 S a 1026, 380 U S 
944, 13 L Ed 2d 963 

§ 257. -Review, Fees, and Costs 

Library References 
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Death claims are entitled to priori¬ 
ty. 305 

30.5. US—Petition of Manna Mercante Nicara¬ 
guense, S A, CANY, 364 F 2d 118, cert den 
87 S Ct 710, 385 U S 1005, 17 L Ed 2d 544, reh 
den 87 S a 851, 386 US 929, 17 LEd,2d 803 

31. Orders or decrees held not appealable 

(3) Other orders or decrees 

US—World Tndeways Shipping, Limited v Nimpex 
Intern, Inc, C A N Y, 373 F2d 860, cert den 88 
S Ct 228, 389 U S 901, 19 L Ed 2d 224 

32. U S.—Petition of Texas Co, C A N Y, 213 F 2d 
479, cert den 75 SCt 52, 348 US 829, 99 LEd 
653, petition den C A, 220 F 2d 744—The A.C 
Dodge v J,M Carras, Inc, CANY, 218 F2d 
911—Petition of Oskar Tiedemann & Co, CA 
Del, 253 F2d 233—World Tradeways Shipping, 
Limited v Nimpex Intern, Inc, CA.NY, 373 
F 2d 860, cert den 88 S Ct 228, 389 U S. 901, 19 
LEd 2d 224 

Order modifyiag injunction held appealable 

U S —Pershing Auto Rentals, Inc v. Gaffney, C.A Fla , 
279 F2d 546 

34. Estoppel igainst petitioner 

U S —Admiral Towing Co v Woolen, C A Cal, 290 
F 2d 641 

35. US.—Rautbord v Ehmann, CAI1I., 197 F.2d 
323 

Affirmed 

U S — Federaziow Itahana dei Consorzi Agran v. Man- 
dask Compwia de Vapores, SA, C.AN.Y., 342 
F2d 215 

Scope of review 

U.S —Waterman S S Corp v Gay Cottons, C A Cal, 
414 F 2d 724 

38, U.S—Gosnell v U.S, C.AMd, 262 F2d 559— 
Admiral Towing Co. v Woolen, C.A Cal, 290 
F 2d 641—Avera v Florida Towing Corp, C A 
Fla, 322 K2d 155. 

Evidence viewed favorably for claimants 

U.S —Loc-Wood Boat A Motors, Inc. v Rockwell, 
CAMo, 245 F2d 306. 

Decree interlocutory for purpose of appeal held 
res Judicata on issue of liability 

U S —Republic of France v. U S, C A Tex, 290 F,2d 
395, cert den. 82 S.Ct. 644, 645, 369 U.S 804, 7 
L Ed,2d 550, 

40. US.—Petition of New Jersey Barging Corp. 
(Del), D.CNY, 168 FSupp 925. 
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48. U.S,—Petition of S.C, Loveland Co, DC.Pa., 170 
F,Supp. 786—Petition of Bave, DC,Pa, 201 
F.Supp 826, app. dism., C.A., 314 F.2d 335. 

Counsel fees allowed 

U.S.—Petition of Southern S.S, Co., D.C.Del, 135 
F.Supp. 358. 
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Interest 

U S —China Union Lines, Limited v A O Andersen A 
Co, C A Tex, 364 F 2d 769, cert den 87 SCt 
955, two cases, 956, 386 U S 933, 17 L Ed 2d 805, 
reh den 87 SCt 1301, 386 US 999, 18 LEd 2d 
353, and 87 S Ct 1302, 386 U S 1000, 18 L Ed 2d 
353, reh den 88 SQ 1015, 390 US 974, 19 
LEd 2d 1191 

57. U S —C J Dick Towing Co v The Leo, C A 
Tex, 202 F2d 850—American Tobacco Co v 
The Katmgo Hadjipatera, DCNY, 115 FSupp 
269, affd , C A, 211 F 2d 666, cert den 75 S a 
48, 348 U S 828, 99 L Ed 653 

Items included 

(3) Other items 

U S-Moore-McCormack Lines, Inc v Richardson, 
CANY, 295 F2d 583, 96 ALR2d 1085, cert 
den 82 S a 606, 368 U S 989, 7 L Ed 2d 526, 
cert den 82 S Ct 1577, 370 U S 937, 8 L Ed 2d 
806, reh den 82 SCt 1580, 370 US 965, 8 
L Ed 2d 835 
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59. U S —American Tobacco Co v The Katingo 
Hadjipatera, supra, n 57 

63. Costs as to particular claim 

U S —C J Dick Towing Co v The Leo, D C Tex, 98 
F Supp 455, affd, C A, 202 F 2d 850 

64, US —Petition of Kinsman Transit Co, 338 F2d 
708 

§ 258. Definitions, Nature, and Dis¬ 
tinctions 
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79. N C —CJLS. quoted in State ex rel Bruton v 
Flying T Enterprises, Inc, 160 S E 2d 482, 490, 
273 NC 399 

§ 259. Right of Property 
Library References 
Shipping «=»213. 

89. US —Platoro Ltd., Inc v Unidentified Remains 
of a Vessel D C.Tex., 371 F.Supp 356 

90. U S —Platoro Ltd, Inc v. Unidentified Remains 
of a Vessel D C Tex , 371 F Supp 356 

NC—CJjS. cited to State ex rel Bruton v Flying 
"W" Enterprises, Inc., 160 SE2d 482, 490, 273 
N.C 399. 

91. Statute held not to abrogate state’s sover¬ 
eign right 

Fla—State By and Through Ervin v ‘Massachusetts 
Co, 95 So 2d 902, 63 A LR2d 1360, cert den 78 
S.Ct 147, 355 U.S. 881 2 LEd.2d 112 

N C —State ex rd Bruton v. Flying T Enterprises, 
Inc., 160 S E2d 482, 273 N.C 399 

93. U S —Wiggins v. 1100 Tons, More or Less, of 
Italian Marble, DC Va., 186 FSupp 452 US. v. 
Cargo Salvage Corp, D.C N Y, 228 F Supp 145 

Abandonment not shown 

(2) Other cases 

US—F. E Grauwiller Trxnsp. Co v. The Jeanne, 
C A N.Y., 229 F.2d 153, 

Evidence established abandonment 

U.S.—Nippon Shosen Kaisha, KK v US., DGCal, 
238 FSupp. 55 

Fla—Howard v Sharlln, 61 So.2d 181 

Evidence held to show taking possession without 
consent of owner 

U.S —F. E Grauwiller Transp. Co v. King, D C.N.Y, 
131 F.Supp. 630, affd., CA,, 229 F.2d 153. 

Abandonment held voluntary 

US—Nippon Shosen Kaisha, KK v. U.S., DGCal., 
238 F.Supp, 55. 

94. U.S.—Petition of Boat Demand, Inc,, D.C Mast, 
174 FSupp. 668. 

95. N.C,—State ex rol Bruton v, Flying "W" Enter¬ 
prises, Inc., 160 S,E2d 482, 273 N.C 399 
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96. US—Wiggins v 1100 Tons, More or Less, of 
Italian Marble, DCVa, 186 FSupp 452—Rick¬ 
ard v Pnngle, D C N Y, 293 F Supp 981 
Fla —Howard v Sharlin, supra, n 93 

Loss of ownership of a vessel 
through the operation of the doctrine 
of constructive total loss is not re¬ 
gained by salvaging the vessel. 965 

96.5. U S —Continental Ins Co v Clayton Hardtop 
Skiff No NJ 2281 B, CANJ, 367 F2d 230 

Where state has possessory right or 
title to wrecked vessel and cargo, un¬ 
authorized person who goes on vessel 
and removes objects therefrom may be 
considered trespasser 9610 

96.10. N.C—State ex rel Bruton v Flying “W” 
Enterprises, Inc, 160 S E 2d 482, 273 N C 399 

Bona fide salvor held not interloper or trespass¬ 
er 

U.S.—Rickard v Pringle, DC NY, 293 F.Supp 981 

§ 260. Protection and Sale and Ap¬ 
plication of Proceeds 

1. Right of officer to compensation 
U S.—'Wiggins V 1100 Tons, More or Less, of Italian 
Marble, DCVa, 186 FSupp 452 

§ 26X. Injuries to Wreck 

7. liability not shown 

U S.—Three Rivers Rock Co v. M/V Martin, D C Mo, 
401 F.Supp. 15. 

8. Evidence 

U.S.—Three Rivers Rock Co v M/V Martin, D.C Mo., 
401 FSttpp. 15. 

SHOCHET. 
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6. Similarly expressed 

(1) A “shochct” is the Hebrew name for a ntual 
slaughterer of cattle according to ancient Jewish law and 
tradition.—Potash v. Bonaccurso, 117 A.2d 803, 804, 
179 Pa.$uper. 582. 

SHOCK. 

18. Tex.—Texas ft P Ry. Co. v Moore, Clv.App, 
329 S,W.2d 293, 298, err ref. no rev err 
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28. Similarly stated 

Tex—Texas ft R. Ry. Co v Moore, supra, n 18 

30. Tex.—Texas ft P. Ry Co v, Moore, supra, n. 18 

31. Coaditioa which follows trauma 

Tex—'Texas ft P. Ry. Co. v. Moore, supra, n 18 
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SHOP. 

As a noun. 

page 1266 

70. Similarly expressed 

The word "shop” does not necessarily mean a place 
where things at* offered for sale but it may be a place 
where a particular kind of work Is done. 

La.—Poynter v. Fidelity ft Cas, Co. of N.Y., App., 140 
3o.2d 42, 46. 
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90. Other phrases 

(1) “Shopping center" see the C J S definition Cen¬ 
ter 

SHOPKEEPER 

92. US—In re Cote, 6 Fed Cas No 3,267, 2 Low 
374, 14 N B R 503 
63 C J p 695 note 50[b] 

SHOPLIFTING See Larceny § 1. 

SHOPPER. The word, in one sense, 
is used to denote a newspaper contain¬ 
ing principally advertising. The paper, 
also called a "throwaway,” is distribut¬ 
ed free, and without request, at door¬ 
ways. 92 50 

92.50. U S —Union Leader Corp v Newspapers of 
New England, Inc, C A Mass, 284 F 2d 582, 583 

SHORE. 
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37. RI —Waldman v Town of Barrington, 227 A 2d 
592, 595, 102 RI 14 

Wash—Wilson v Howard, 486 P2d 1172, 1178, 5 
Wash. App 169 
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50. In precise modern usage, the term “shore" denotes 
line of low-water mark along mainland, while term 
“coast” denotes line of shore plus line where in¬ 
land waters meet open sea —U S v States of La, 
Tex, Miss, Ala and Fla, Ala, Fla, La., Miss 
and Tex., 80 SCt 961, 997, 363 US 1, 121, 4 
L Ed 2d 1025, 1096 

Phrases: 

66. Additional phrases 
(1) “Shore leave" as a right of a merchant seaman see 
Seamen § 13. See also Seamen §§ 173d, 191d(l) 

SHORE SCLEROSCOPE An instru¬ 
ment which measures the hardness of 
work in arbitrary terms of elastici¬ 
ty. 6740 

67.40. Instrument described 
A diamond-tipped hammer is allowed to drop from a 
known height on material to be tested, and, as the 
hammer strikes the material, the hammer rebounds, and 
the harder the substance, the greater the rebound, and 
the height of rebound is measured on a scale and serves 
as an arbitrary index of hardness —Application of Tou- 
vay, Cust. & Pat App., 264 F 2d 901, 902, 46 CCPA 
823 

SHORING. Placing a wall of boards 
along each vertical side of a ditch, and 
holding these walls apart by jacks or 
by 4x4’s. 67!0 

67.50. Mo —Duller v Berkley, 304 S W 2d 878, 881 

SHORT. 
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68. Short time aa meaning a few weeks 

Mass.—'Townsend v. Wood, 174 N E2d 420, 421, 342 
Mass 481, 90 A.LR2d 684 

69. Court file 

When court file u “short", it means that the file 
cannot be found —Mutual Truck Parts Co. v. Nelson, 
216 N.E.24 301, 303, 69 Ill App 2d 30 

SHORTLY. 

82. Kan.—Gamson v. St. Louis ft S.F. Ry. Co, 271 
P 2 d 307, 311, 176 Kan. 548 


SIC 
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SHOULDER. 
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90. Not part of arm 

Ga —Gentry v Georgia Cas & Sur Co, 131 SE2d 
788, 790, 107 Ga App 888 
Shrug of the shoulders is an expression of indifference 
or a lack of interest—People v Brooks, 289 NE2d 
207, 217, 7 Ill App 3d 767 

SHOW. 
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8. Ohio—In re Walker’s Estate, 120 N E 2d 432, 435, 

161 Ohio St 564 

9. Ohio—In re Walker’s Estate, supra, n 8 
12. Ohio—In re Walker’s Estate, supra, n 8 
29. Similarly defined 

“Showing” means an act of presenting or bringing to 
view or notice 

N J —Cuna v Board of Fire Com’rs, Avenel, 182 A 2d 
397, 399, 75 NJ Super 152 

SHOWER One who accompanies a 
jury to the scene of a view and calls 
the attention of the jurors to the spe¬ 
cific objects to be noted. 3250 

32.50. US—Snyder v Com of Mass, Mass, 54 
SO 330, 291 US 97, 78 LEd 674, 90 ALR 
575 

SHOWUP. The term “showup” is 
sometimes used interchangeably with 
"lineup”, and is also used to refer to a 
situation where one suspect is shown 
by himself to a witness. 3170 

32.70. N M —State v Samora, App, 490 P 2d 480, 
481, 83 N M 222 

SHRINE. 

A shrine is a place or object hallow¬ 
ed from its history or association. 351 
35.1. Other definitions 
U S —Acme Marble & Granite Co v U S Cust Ct, 
324 FSupp 503, 506 
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SHYSTER. 

46. Ohio—Shapiro v Kilgore Cleaning ft Storage Co, 
156 N E 2d 866, 870, 108 Ohio App 402 

47. Ohio—Shapiro v Kilgore Cleaning ft Stonge Co, 
156 N E 2d 866, 870, 108 Ohio App, 402 

49. Ohio—Shapiro v Kilgore Cleaning ft Storage Co, 
156 NE2d 866, 870, 108 Ohio App 402 

sic. 

Maxims 

Sic utere tuo ut alienum non laedas, 

55. NY—Meltex, Inc v Livingston, 145 NYS2d 
858, 866, 208 Misc 1033. 
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56, US—OJA cited in Gainey v Folkman, DC 
Anz, 114 FSupp 231, 232 

Ind—Chapman v Barnett, 169 NE2d 212, 214, 131 
IndApp. 30 

La—Town of Jackson v Mounger Motors, Inc, App, 
98 So 2d 697, 699 

NJ—Sans v, Ramsey Golf ft Country Club, Inc, 141 
A 2d 335, 338, 50 N J Super 127 
NM—Middle Rio Grande Water Users Ass’n v Mid¬ 
dle Rio Grande Conservancy Dist, 258 P 2d 391, 
405, 57 N M 287 

N D —Lemer v Koble, 86 NW 2d 44, 46 


Phrases. 
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